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JUDGES 

OF  THE  COURTS  REPORTED  DURING  THE  PERIOD  COVERED  BY  THIS  VOLUME 


ARKANSAS— Supreme  Court. 

edgar  a.  Mcculloch,  chut  justice, 

ASSOCIATE  JUSTICES. 

CARROLL  D.  WOOD. 
JESSE  C.  HART. 
FRANK  G.  SMITH. 
T.  H.  HUMPHREYS. 

KENTUCKY— Court  of  Appeal*. 

SHACKELFORD  MILLER  CHIEF  JUSTICE,1 
W.  E.  SETTLE,  Chief  Justice.' 

ASSOCIATE  JUSTICES. 
JOHN  D.  CARROLL. 
W.  E.  SETTLE.' 
C.  C.  TURNER" 
ERNEST  S.  CLARKE. 
GUS  THOMAS. 
ROLLIN  HURT. 
SHACKELFORD  MILLER.1 
FLEM  D.  SAMPSON.* 

COMMISSIONER   Or  APPEALS. 

WILLIAM  ROGERS  CLAY. 

MISSOURI—  Supreme  Court.' 

WALLER  W.  GRAVES,  Chief  Justice. 

Division  No.  1. 
HENRY  W.  BOND,  Presiding  Judge, 
associate  judoes. 
W.  W.  GRAVES. 
JAMES  T.  BLAIR 
ARCHELAUS  M.  WOODSON. 

Division  No.  I. 
ROBERT  F.  WALKER,  Presiding  Judoe. 
ASSOCIATE  JUDGES. 
CHAS.  B.  FARIS. 
FRED  L.  WILLIAMS. 

SUPREME  COURT  COMMISSIONERS. 

ROBERT  T.  RAILEY. 
STEPHEN  S.  BROWN. 
REUBEN  F.  ROY. 
JOHN  TURNER  WHITE. 

The  Si.  Louis  Court  of  Appeals. 

GEORGE  D.  REYNOLDS,  Presiding  Judoe. 

ASSOCIATE  JUDOES. 

WILLIAM  H.  ALLEN. 
WM  DEE  BECKER. 

The  Kansas  City  Court  of  Appeals.' 

JAMES  ELLISON,  Presiding  Judge. 

ASSOCIATE  JUDGES. 

FRANCIS  H.  TRIMBLE. 
EWING  C.  BLAND. 

The  Springfield  Court  of  Appeals.9 

ARGUS  COX,  Presiding  Judge, 

ASSOCIATE  JUDGES. 

JOHN  S.  FARRtNGTON. 
JOHN  T.  STURGIS. 


»  Became  Judge  January  1,  1917. 

■  Became  Chief  Justice  January  1,  1917. 

»  Term  expired  January  1.  1917. 

*  Elected  November  7,  1916. 

*  Beginning  January,  1917. 
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AMENDMENTS  TO  RULES 


COURT  OF  APPEALS  OF  KENTUCKY  * 


XXI.  — Sessions  of  Court— Oral  arguments 
— Filing  motions  in  clerk's  office. — Beginning 
with  the  winter  term  In  January.  1917,  the 
court  will  sit  every  day  during  the  call  of 
the  appearance  docket,  on  which  days  no 
arguments  will  be  heard.  After  the  appear- 
ance docket  has  been  called,  the  Eastern 
division  will  sit  In  open  session  only  every 
Tuesday  of  each  week,  and  the  Western  di- 
vision only  every  Friday  each  week,  and 
arguments  will  be  heard  only  on- these  days. 
Motions  may  be  filed  with  notice  In  the 
clerk's  office  of  the  court  on  any  day  dur- 
ing the  term,  to  have  the  same  effect  as  if 
filed  In  court  on  that  day.  Petitions  for 
rehearing  and  briefs  may  also  be  filed  with 
notice  in  the  clerk's  office  of  the  court  on 
any  day  of  the  term,  to  have  the  same  effect 
as  if  filed  In  court  on  that  day.  AU  motions 
filed  in  the  clerk's  office  will  be  disposed  of 
by  the  court  in  the  regular  order  of  busi- 
ness. 

(Adopted  December  25,  1918.)  . 

XXII.  — Maps  or  diagrams  used  at  the  trial 
of  a  case  must  be  made  a  part  of  the  record 
and  brought  to  this  court  with  the  record.  A 
failure  to  observe  this  rule  will  be  visited 


with  such  penalty  In  each  case  as  the  court 
may  deem  proper. 
(Adopted  December  25,  1916.) 

XXIII.  — Prohibition  and  mandamus — 
Writs  of— Practice. — If  the  parties  to  a  pro- 
ceeding instituted  in  this  court  for  the  pur- 
pose of  obtaining  a  writ  of  prohibition  or 
mandamus,  desire  to  take  evidence  to  be 
beard  on  the  trial  in  support  of  or  against 
the  application,  the  evidence  will  be  by  depo- 
sitions taken  upon  notice  as  provided  by  the 
Civil  Code  of  Practice,  or  by  affidavits  If 
the  parties  so  agree;  but  no  oral  evidence 
will  be  heard  by  the  court.  The  attorneys 
for  and  against  the  application  must  furnish 
briefs  with  points  and  citations  of  authori- 
ties relied  on. 

(Adopted  February  13,  1917.)  ' 

XXIV.  — Injunctions — Motions  concerning 
— Practice. — Oral  arguments  will  not  be  al- 
lowed on  motions  to  reinstate,  dissolve  or 
modify  an  Injunction.  The  attorneys  for  and 
against  the  motion  must  furnish  briefs  with 
points  and  citations  of  authorities  relied  on, 
and  all  such  motions  when  made  in  term 
time  will  be  considered  and  disposed  of  by 
four  judges. 

(Adopted  February  13,  1917.) 


1  For  other  rules,  see  164  B.  W.  Til.  169  S.  W.  Til,  187  S.  W.  Tli. 
191  aW.  (vii)« 
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ROACH  et  aL  v.  JACKS  et  aL   (No.  86.) 
(Supreme  Court  of  Arkansas.    Jan.  8,  1917.) 

1.  Balks  «J=»417— Value  of  Propibty— Con- 
flicting Evidence. 

In  view  of  conflicting  evidence  offered  re- 
garding value  of  mules  covered  by  bill  of  sale, 
bnt  not  delivered,  held,  that  court's  finding  was 
not  clearly  contrary  to  preponderance  of  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Kg.  (  1178;  Dec.  Dig.  <8=»417.} 

2.  Saixs  «=>417— Bill  of  Sale— Removal  of 
Pbopekty— Evidence. 

Evidence  held  sufficient  to  warrant  finding 
that  mules  covered  by  bill  of  sale  were  not  re- 
moved to  another  county  and  kept  there  con- 
trary to  purchaser's  order,  and  that  latter  was 
not  entitled  to  recover  from  seller  expense  of 
returning  them. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {  1173 ;  Dec.  Dig.  «=>417.] 

Appeal  from  Lee  Chancery  Court ;  Edward 
D.  Robertson,  Chancellor. 

Action  by  J.  M.  Roach  and  another  against 
D.  W.  Jacks  and  another.  Decree  for.  plain- 
tiffs of  $450  and  for  defendants  upon  cross- 
complaint  tor  |500,  and  plaintiffs  appeal 
Affirmed. 

On  the  21st  of  December,  1914,  D.  W.  Jacks 
executed  to  Roach  and  Stansell  a  bill  of  sale, 
which,  In  part,  reads  as  follows: 

"For  and  in  consideration  of  my  indebtedness 
to  the  firm  of  Roach  &  Stansell,  amounting  to 
about  511,000.00,  and  the  payment  by  the  said 
Roach  &  Stansell  to  the  said  D.  W.  Jacks  of  the 
sum  of  five  hundred  dollars  cash  in  hand,  the 
receipt  of  which  is  hereby  acknowledged,  and  the 
execution  by  the  said  Roach  &  Stansell  to  the 
said  D.  W.  Jacks  of  their  two  certain  promis- 
sory notes  of  even  date  herewith,  each  in  the 
sum  of  five  hundred  dollars,  and  due  and  pay- 
able respectively  in  sixty  and  ninety  days  after 
date,  do  hereby  grant,  bargain,  sell  and  convey 
unto  the  said  Roach  &  StanseUi  a  partnership 
composed  of  M.  J.  Roach  and  Walker  Stansell, 
all  of  the  following  described  personal  proper- 
ty, now  situated  in  Crittenden  county,  Arkansas, 
to  wit:  One  levee  outfit  complete,  composed  and 
consisting  of  tents,  wagons,  plows,  wheeled 
scrapers,  blankets  and  bedding,  blacksmith's 
outfit,  harness  and  all  necessary  tools,  fifty-four 
head  of  mules  and  one  black  horse,  the  whole 
comprising  the  levee  outfit  known  as  the  D.  W. 
Jacks  outfit,  now  situated  near  Neuhardt,  in 
Crittenden  county,  Arkansas." 

The  appellants  Instituted  this  suit  against 
D.  W.  Jacks  and  his  wife,  alleging  that,  after 
the  payment  of  $600  cash  and  the  execution 
of  the  notes  mentioned  In  the  bill  of  sale, 


Jacks  brought  nine  head  of  the  mules  de- 
scribed in  the  bill  of  sale  to  Lee  county,  Ark., 
without  the  consent  of  appellants,  and  that 
appellants  were  put  to  an  expense  of  $69.40 
to  have  the  mules  returned.  They  further 
alleged  that  Jacks  failed  to  deliver  three 
mules  included  in  the  bill  of  sale,  of  the  val- 
ue of  $900.  The  prayer  was  for  judgment 
in  the  sum  of  $969.40.  The  answer  denied 
these  allegations  of  the  complaint,  and  pray- 
ed that  appellees  have  Judgment  against  the 
appellants  for  the  sum  of  $1,000  (the  amount 
of  the  notes)  with  Interest 

The  chancellor  heard  the  cause  upon  the 
evidence  and  found  as  follows: 

"That  D.  W.  Jacks  agreed  to  deliver  64  mules 
to  the  plaintiff  under  the  bill  of  sale,  and  that 
he  only  delivered  61  mules,  and  finds  that  the 
value  of  the  8  mules  not  delivered  was  $150 
each,  and  that  the  plaintiff  is  not  entitled  to 
recover  the  item  of  $69.46  on  account  of  ex- 
penses for  returning  9  mules  from  Marianna, 
Ark.,  to  Neuhardt,  Ark.  And  the  defendant  pre- 
sents in  open  court  the  notes  executed  by  plain- 
tiffs to  the  defendant,  dated  December  21,  1914, 
for  $500  each." 

The  court  thereupon  entered  a  decree  in 
favor  of  the  appellants  for  $450,  and  di- 
rected that  this  sum  be  entered  as  a  credit 
on  the  notes  executed  by  appellants  to  ap- 
pellee D.  W.  Jacks,  and  entered  a  decree  In 
favor  of  appellee  Jacks,  on  his  cross-com- 
plaint, for  $500,  with  interest  at  the  rate  of 
6  per  cent  per  annum  from  December  21, 
1914.  Appellants  duly  prosecute  this  appeal. 

H.  F.-  Roleson,  of  Marianna,  and  H.  M. 
Woods,  of  Augusta,  for  appellants.  P.  R» 
Andrews  and  J.  G.  Burke,  both  of  Helena, 
for  appellees. 

WOOD,  J.  (after  stating  the  facts  as  above). 
[1]  1.  Appellants  concede  that  no  questions 
of  law  are  presented  on  this  appeal.  They 
contend  that  the  court  erred  in  its  finding  as 
to  the  value  of  the  mules  and  in  finding  that 
the  appellants  were  not  entitled  to  recover 
the  sum  of  $69.40  on  account  of  the  expense 
incurred  by  them  in  having  the  nine  mules 
returned  from  Marianna  to  Neuhardt,  Ark. 

Walker  Stansell,  one  of  the  appellants,  tes- 
tified that  from  the  Information  that  he  had 
regarding  the  outfit  he  would  say  that  one  of 
the  mules  was  worth  $250  or  $300 ;  possibly 
the  other  two  $150  apiece.  On  cross-exami- 
atlon,  he  stated  that  he  did  not  have  any 
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personal  knowledge  of  the  actual  market  val- 
ue of  the  mules.  He  was  as  familiar  with 
the  mules  as  he  was  with  his  own,  except 
that  he  did  not  know  the  names  of  them. 
For  18  months  Jacks  bad  been  within  less 
than  a  mile,  of  the  work  on  which  witness 
was  continuously  engaged,  but  he  did  not 
know  personally  whether  the  three  mules  that 
were  not  delivered  were  of  the  value  of  ¥25 
each  or  $300  each;  did  not  know  the  whole 
bunch  of  mules  well  enough  to  check  over 
and  know  the  three  in  question.  He  could 
only  fix  the  value  for  certainty  by  his  knowl- 
edge of  the  general  average  of  the  outfit. 
His  estimate  of  the  value  of  the  mules  was 
based  on  his  general  average  of  the  value  of 
the  entire  outfit,  and  not  with  reference  to 
any  personal  knowledge  of  the  three  mules. 

M.  J.  Roach,  the  other  appellant,  on  direct 
examination  was  asked  the  following,  "Have 
you  any  personal  knowledge  or  recollection  of 
the  character  of  these  mules,  the  character 
of  the  mules  and  value,  the  three  mules  that 
were  missing  and  their  value?"  and  answer- 
ed, "I  can't  recollect  what  shape  they  were 
in."  He  was  further  asked,  "Could  you  say 
what  the  value  of  these  three  mules  was?" 
and  answered,  "I  cannot,  because  I  didn't 
see  them."  He  was  then  asked  if  he  could 
remember  specifically  enough  about  the  whole 
bunch  of  mules  to  say  Just  what  was  the 
character  of  the  three  that  were  missing,  and 
answered  that  he  had  not  seen  them  in  quite 
a  while  and  could  not  tell.  And  on  redirect 
examination  he  was  asked  what  was  the  av- 
erage value  of  the  mules  in  the  outfit  that 
were  delivered  to  him  by  Jacks,  and  answer- 
ed $240  to  $270.  He  was  then  asked  whether 
the  three  mules  which  were  missing  were 
average  mules  of  the  bunch,  and  answered 
that  he  could  not  tell ;  he  did  not  see  them. 

Appellee  Jacks  testified  concerning  the 
value  of  the  missing  mules  as  follows:  He 
did  not  know  of  but  two  mules  that  were 
missing.  They  were  as  good  as  any  in  the 
outfit.  At  that  time  he  would  consider  that 
$150  was  a  fair  market  value  of  the  mules 
said  to  have  been  missing. 

It  thus  appears  that  the  only  positive  evi- 
dence of  the  actual  market  value  of  the  three 
mules  in  controversy  was  that  of  Jacks.  Nei- 
ther of  the  appellants  had  any  personal 
knowledge  of  the  actual  value  of  the  mules, 
and,  while  one  of  the  appellants  states  that 
the  average  value  of  the  mules  in  the  outfit 
was  $240  to  $270,  he  did  not  know  whether 
the  three  mules  in  controversy  were  of  that 
value  or  not.  Although  Jacks  testified  that 
the  mules  alleged  to  have  been  missing  were 
as  good  as  any  in  the  outfit,  yet  he  places  the 
actual  market  value  of  these  mules  at  $150. 
The  court's  finding  as  to  the  value  of  the 
mules  upon  this  conflictliv;  evidence  was  not 
clearly  against  the  preponderance  of  the  evi- 
dence. 

[2]  II.  There  was  evidence  to  warrant  a 


finding  to  the  effect  that,  at  the  time  the 
mules  mentioned  in  the  bill  of  sale  were  sold 
by-  appellant  Jacks  to  the  appellee,  nine  of 
these  mules  were  in  Marlanna.  The  bill  of 
sale  called  for  the  delivery  of  the  mules  at 
Neuhardt.  Immediately  after  the  bill  of  sale 
was  executed,  Jacks  gave  directions  to  the 
party  having  the  mules  In  charge  at  Marlan- 
na to  return  them  at  once  to  Neuhardt  Jacks 
was  expecting  to  defray  the  expenses  of  re- 
turning the  mules  to  Neuhardt  He  did  not 
return  the  mules  to  Neuhardt  because  they 
were  taken  out  of  his  possession. 

Stansell  himself  testified  that  he  told  Wells, 
the  man  who  had  the  nine  mules  in  his 
charge,  that  he  did  not  want  any  mules  that 
he  was  interested  in  to  go  back  to  Neuhardt 
until  the  weather  conditions  improved,  and 
witness  told  Wells  to  hold  the  mules  until  he 
(witness)  notified  him  what  to  do.  Witness 
kept  the  mules  in  Marlanna,  waiting  for  the 
weather  to  get  better,  several  days,  and  Ihe 
weather  never  got  so  witness  could  send  them 
by  road,  so  he  had  to  ship  them  by  rail.  The 
mules  were  subject  to  witness'  orders  In  Ma- 
rlanna, and  were  shipped  from  there  when 
witness  wanted  them  shipped.  Jacks  had 
nothing  to  do  with  them  that  witness  knew 
of  at  that  time. 

Wells,  who  was  in  charge  of  the  mules  for 
Jacks  at  Marlanna,  testified  that  Jacks  paid 
the  expenses  of  the  mules  from  the  time  they 
arrived  the  night  before  until  Stansell  took 
charge  of  them  the  next  morning. 

The  above  testimony  was  sufficient  to  war- 
rant the  court  in  finding  that  the  appellants 
are  not  entitled  to  recover  the  item  of  $69.40 
on  account  of  expenses  of  returning  the  nine 
mules  from  Marlanna  to  Neuhardt 

There  are  no  errors  In  the  findings  and 
judgment  of  the  court,  and  the  decree  Is 
therefore  affirmed. 


NOTHWANG  v.  HARRISON  et  al.   (No.  72.) 
(Supreme  Court  of  Arkansas.  Jan.  1,  1917.) 

1.  Evidence  <8=»445(9)— Contracts— Admissi- 
bility. 

As  parties  may  make  subsequent  contracts 
which  vary  the  terms  of  a  prior  contract,  in  an 
action  to  recover  the  value  of  timber  cut  after 
the  time  limited  in  the  contract  of  sale,  evi- 
dence of  a  subsequent  contract  for  additional 
consideration,  giving  defendants  an  extension  of 
time  in  which  to  cut  the  timber,  was  admissible. 

[Ed.  Ndte.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2065;  Dec.  Dig.  «=»445(9).] 

2.  Trial  qJ=s>252(5)  —  Instructions  —  Evi- 
dence. 

In  an  action  to  recover  the  value  of  stand- 
ing timber  cnt  after  the  time  limited  in  the  con- 
tract of  sale,  testimony  of  the  defendants  that 
before  the  expiration  of  the  time  they  had  ap- 
plied for  and  had  received  an  extension  of  time, 
and  for  that  reason  did  not  cut  the  timber  at 
the  time  granted,  was  sufficient  proof  upon 
which  to  base  an  instruction  that  defendants' 
act  in  refraining  from  cutting  their  timber  with- 
in the  time  limited  under  a  promise  from  the 
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plaintiff  for  an  extension  of  time  would  consti- 
tute a  valuable  consideration,  sufficient  to  sup- 
port the  claim  of  extension  of  time. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |  600;  Dec.  Dig.  C=>252(5).] 

3.  loos  and  logging  €=>3(1)— contracts— 
Consideration. 

That  defendants  refrained  from  cutting 
standing  timber  within  the  time  limited  in  the 
contract  of  sale  under  a  promise  of  an  extension 
of  time  by  the  plaintiff  would  constitute  suffi- 
cient consideration  for  the  agreement  to  extend 
the  time,  since  an  agreement  as  to  the  time  or 
manner  in  the  exercise  of  a  legal  right,  when  so 
acted  upon  that  the  right  has  become  valueless, 
unless  it  may  be  enjoyed  pursuant  to  the  agree- 
ment, is  sufficient  consideration  to  support  a 
contract  to  that  effect;  it  not  being  necessary 
that  the  promisor  derive  a  benefit  if  the  prom- 
isee suffered  a  detriment,  or  disadvantage  on  ac- 
count of  the  promise. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  |  6;  Dec  Dig.  «J=>3(1).] 

4.  Tboveb  and  Conversion  «=67— Timber— 
Instructions. 

In  an  action  to  recover  the  price  of  standing 
timber  cut  after  the  time  limited  in  the  contract 
of  sale,  where  the  evidence  was  conflicting  as 
to  whether  plaintiff  had  granted  the  defendants 
an  extension  of  time  in  which  to  cut  the  timber, 
the  refusal  of  an  instruction  that  if  shingles  at- 
tached and  levied  upon  in  the  case  were  produc- 
ed from  plaintiff's  timber  cut  since  the  time  lim- 
ited in  the  contract,  the  verdict  should  be  for 
the  plaintiff,  and  the  attachment  should  be  sus- 
tained, was  not  error. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  H  205-808;  Dee.  Dig. 
«=»67.] 

5.  Attachment  <8=375(3)  —  Wrongful  At- 
tachment—Damages. 

In  an  action  for  the  value  of  timber  cut  aft- 
er the  time  limited  in  contract  of  sale,  evidence 
held  to  sustain  a  verdict  for  $500  for  defendants 
on  their  counterclaim,  for  damage  to  their  tim- 
ber attached. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  i  1398;  Dec.  Dig.  «J=375(3).] 

6.  Attachment  «=»375(1)  —  Wrongful  At- 
tachment—Damages. 

In  an  action  for  value  of  standing  timber 
cut  after  time  limited  in  the  contract  of  sale  for 
which  the  jury  found  upon  conflicting  evidence 
that  the  defendants  did  not  wrongfully  cut  any 
timber,  the  attachment  of  defendants'  shingles 
on  the  theory  that  they  were  produced  from  tim- 
ber wrongfully  cut  was  wrongfully  sued  out  end 
plaintiff  was  liable  for  any  damage  to  the  shin- 
gles occasioned  thereby. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  ff  1878.  1379%,  1381,  1398,  1399; 
Dec.  Dig.  «=b375(l).] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; Guy  Fulk,  Judge. 

Action  by  W.  Nothwang  against  C.  A. 
Harrison  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

J  no.  D.  Shacklef  ord,  of  Little  Bock,  for  ap- 
pellant Dunaway  &  Chamberlln,  of  Little 
Bock,  for  appellees. 

SMITH,  JT.  Appellant  sold  appellees  cer- 
tain timber  standing  on  lands  which  he  own- 
ed on  December  80, 1911,  and  gave  them  2% 
years  In  which  to  cut  and  remove  it  Cer- 
tain timber  was  cut  after  the  expiration  of 


T.  HARBISON    ;  3 

this  time  by  appellees,  and  this  suit  was 
brought  to  recover  Its  value.  The  complaint 
recited  that  timber  had  been  cut  on  other 
lands  owned  by  appellant  which  he  had  never 
sold  appellees.  There  was  also  Included  in 
the  complaint  a  count  for  damages  resulting 
from  throwing  timber  and  brash  In  a  creek 
in  such  a  manner  as  to  dam  np  the  creek 
and  cause  it  to  overflow  appellant's  lands. 
It  was  alleged  that  the  timber  in  controversy 
had  been  manufactured  into  shingles,  and 
a  lien  upon  them  was  claimed  and  an  at- 
tachment was  sued  out  and  levied  upon  the 
shingles.  The  answer  denied  all  the  material 
allegations  of  the  complaint;  and,  while 
It  was  admitted  that  certain  trees  had  been 
cut  after  the  expiration  of  the  time  orig- 
inally granted,  it  was  alleged  that  an  ex- 
tension of  the  time  had  been  given  for  cut- 
ting these  trees.  Appellees  asked  for  dam- 
ages on  account  of  the  attachment  and  to 
compensate  the  cost  of  repairs  they  were 
compelled  to  make  to  a  road  used  by  them 
In  hauling  out  their  shingles  which  appel- 
lant had  obstructed.  A  timber  deed  was 
executed  at  the  time  the  original  contract 
was  entered  Into,  which  described  the  land 
upon  which  the  timber  had  been  sold,  the 
same  being  four  40-acre  tracts  of  land,  for 
the  consideration  of  $600.  Appellees  erected 
a  mill  to  manufacture  this  timber,  and  aft- 
er Its  completion  it  was  ascertained  that  the 
mill  was  not  situated  on  any  one  of  the  40- 
acre  tracts  of  land  described  in  the  deed.  It 
was  contended  by  appellees  that  the  mill 
was  on  land  on  which  they  had  bought  the 
timber,  as  they  claimed  to  have  bought  all  of 
appellant's  timber,  but  they  later  discovered 
that  the  deed  did  not  describe  the  land  on 
which  the  mill  was  located.  Appellees  tes- 
tified that  when  this  discovery  was  made, 
they  negotiated  with  appellant  for  the  sat- 
isfaction of  the  demand  for  the  timber  so 
erroneously  cut,  and  for  the  extension  of  the 
time  to  cut  the  timber  described  in  the  deed. 
These  negotiations  were  concluded  by  the 
payment  of  $100  to  appellant,  who  executed 
the  following  receipt: 
"Little  Maumelle,  Arkansas,  March  26,  1918. 

"Received  one  hundred  from  Harrison  broth- 
ers for  balance  of  adjoining  the  timber  they 
bought  from  me  on  same  condition  as  the  other, 
and  I  agree  to  extend  the  lease  for  six  months 
after  the  original  lease  expires. 

"[Signed]  W.  Nothwang." 

[1]  Appellant  contends  the  extension  men- 
tioned was  for  the  purpose  only  of  allowing 
appellees  to  manufacture  the  timber  they  had 
on  hand  at  the  mill  after  the  expiration  of 
the  lease  on' January  1,  1915.  But  this  is 
controverted  by  appellees,  and  this  difference 
has  been  decided  In  appellees'  favor  by  the 
Jury.  It  is  said  that  the  introduction  of  this 
writing  tended  to  vary  the  terms  of  the  orig- 
inal deed,  Inasmuch  as  appellees  were  per- 
mitted to  testify  In  regard  to  the  negotia- 
tions which  led  up  to  Its  execution.  But 
such  is  not  the  case.   Appellees  are  not  at- 
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tempting  to  vary  the  original  contract  They 
simply  sought  to  show  that  subsequent  to 
the  execution  of  the  original  contract,  and 
ior  the  additional  consideration,  they  bad 
obtained  a  farther  extension  of  time  to  cut 
the  timber  and  had,  for  the  same  additional 
consideration,  paid  for  the  timber  erroneous- 
ly cut.  No  rule  of  evidence  would  exclude 
such  testimony.  Parties  may  make  subse- 
quent contracts  which  vary  the  terms  of  a 
prior  contract 

It  is  Insisted  that  the  court  erred  In  giv- 
ing, at  appellees'  request  Instruction  num- 
bered 8,  which  reads  as  follows: 

"You  are  instructed  that  if  you  find  from  the 
evidence  that  defendants  refrained  from  cutting 
their  timber,  which  they  could  have  had  time  to 
cut  during  the  remainder  of  the  year  1914,  un- 
der a  promise  from  the  plaintiff  that  they  could 
cut  and  remove  their  timber  after  January  1, 
1915,  then  this  would  constitute  a  valuable  con- 
sideration, sufficient  to  support  the  claim  of  ex- 
tension of  time." 

[1]  It  la  said,  first  that  the  Instruction  is 
erroneous  because  there  is  no  proof  upon 
which  to  base  it  But  appellees  testified  that 
before  the  expiration  of  the  time  to  cut  the 
timber  they  represented  to  appellant  that  on 
account  of  the  depressed  timber  market  they 
would  like  an  extension  of  time  beyond  Jan- 
uary 1,  1916  (the  time  specified  In  the  tim- 
ber deal),  to  cut  the  timber,  and  that  ap- 
pellant acceded  to  this  request  whereupon 
they  did  not  cut  the  timber  in  the  time  grant- 
ed In  the  deed,  but  cut  It  in  the  extended 
time. 

[3]  It  is  said  this  promise  Is  void  as  being 
unsupported  by  any  consideration.  But  we 
do  not  think  so.  Appellees  would  have  ex- 
ercised a  legal  right  within  the  time  limited 
except  for  appellant's  promise  that  the  right 
might  thereafter  be  exercised.  It  may  be 
true  that  appellant  derived  no  profit  or  ad- 
vantage from  this  agreement,  but  it  is  not 
essential  that  he  should  have  done  so.  it  is 
sufficient  if  the  party  to  whom  the  promise 
was  made  suffered  some  detriment  or  disad- 
vantage on  account  of  the  promise.  An 
agreement  as  to  the  time  or  manner  of  the 
exercise  of  some  legal  right  when  so  acted 
upon  that  the  right  has  become  valueless 
unless  It  may  be  enjoyed  pursuant  to  the 
agreement  Is  a  sufficient  consideration  to 
support  a  contract  to  that  effect  In  Page 
on  Contracts,  §  274,  a  valuable  consideration 
is  defined  as  follows: 

"Sec.  274.  A  valuable  consideration  is  some 
legal  right  acquired  by  the  promisor  in  consid- 
eration of  his  promise,  or  foreborne  by  the  prom- 
isee in  consideration  of  such  promise.  A  com- 
mon form  of  stating  the  same  principle  is  that  a 
valuable  consideration  for  a  promise  may  consist 
of  a  benefit  to  the  promisor,  or  a  detriment  to 
the  promisee. 

"The  use  of  'benefit'  and  'detriment*  in  this 
connection  needs  explanation.  While  correct  if 
properly  understood,  it  is  liable  to  misconstruc- 
tion. 'Benefit'  does  not  refer  to  any  pecuniary 
gain  arising  out  of  the  transaction,  nor  'detri- 


ment* to  any  pecuniary  loss.  It  Is  not  possible 
to  Watt  £91  the  transaction  is  concluded  and  the 
books  balanced  to  see  whether  a  consideration 
existed  originally.  'Benefit*  as  used  in  this  rule 
means  that  the  promisor  has,  in  return  for  his 
promise,  acquired  some  legal  right  to  which  he 
would  not  otherwise  have  been  entitled;  'detri- 
ment' means  that  the  promisee  has,  in  return  for 
the  promise,  forborne  some  legal  right  which  he 
would  otherwise  have  been  entitled  to  exercise. 
The  question  of  the  ultimate  financial  loss  or 
gain  is  foreign  to  the  doctrine  of  consideration, 
if  the  parties  each  have  received  what  they  have 
agreed  upon." 

See,  also,  sections  67  and  69  of  the  article 
on  "Contracts"  In  6  Ruling  Case  Law.  See, 
also,  Elliott  on  Contracts,  {  203;  Beach  on 
the  Modern  Law  of  Contracts,  I 167;  1  Par- 
sons on  Contracts,  p.  482 ;  Hammon  on  Con- 
tracts, p.  675. 

Many  cases  are  cited  by  the  above  authori- 
ties in  support  of  the  law  as  there  announced. 

[4]  It  is  earnestly  Insisted  that  the  court 
erred  in  refusing  appellant's  Instruction 
numbered  7,  as  follows: 

"Ton  are  further  instructed  that  if  you  find 
from  the  testimony  that  any  of  the  shingles  at- 
tached and  levied  upon  by  the  sheriff  in  this  case 
were  shingles  produced  from  the  plaintiffs  tim- 
ber, which  was  cut  since  the  first  of  1915,  then 
your  verdict  will  be  for  the  plaintiff,  and  you 
will  sustain  the  attachment" 

A  consideration  of  this  Instruction  would 
Involve  the  discussion  of  the  evidence  in  the 
case,  which  appellant  says  Is  insufficient  to 
support  the  verdict  The  instruction  set 
out  would  have  been  a  proper  one  had  the 
testimony  in  appellant's  behalf  been  undis- 
puted, but  such  is  not  the  case.  Indeed,  there 
is,  to  the  contrary,  a  sharp  conflict  in  the 
testimony  upon  most  of  the  questions  of  fact 
involved;  but  these  conflicts  have  been  re- 
solved by  the  verdict  of  the  Jury  against 
appellant's  contention. 

[I,  I]  A  verdict  was  returned  by  the  Jury 
In  appellees'  favor  upon  their  counterclaim 
In  the  sum  of  S500,  and  we  cannot  say  this 
verdict  is  unsupported  by  the  evidence,  or 
is  excessive.  The  Jury  has  found,  upon  con- 
flicting evidence,  that  appellees  did  not 
wrongfully  cut  any  of  appellant's  timber,  and 
consequently  the  attachment  was  wrongful- 
ly sued  out  and  appellant  was  liable  for 
any  damage  to  the  timber  occasioned  there- 
by. There  was  also  proof  to  the  effect  that 
appellant  had  torn  up  a  road  which  appel- 
lees had  prepared  for  their  use  In  hauling 
out  the  products  of  their  mill,  and  when 
this  road  was  repaired  it  was  again  obstruct- 
ed by  appellant,  and  the  timber  was  dam- 
aged on  account  of  the  delay  thus  occasion- 
ed. But  all  of  these  -questions  were  submit- 
ted to  the  Jury  under  instructions  which 
properly  declared  the  law  applicable  to  the 
respective  contentions  of  the  parties. 

Finding  no  prejudicial  error,  the  judgment 
of  the  court  below  is  affirmed. 
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MoBRIDE  v.  JETNA  LIFE  INS.  00. 


McBRIDH  t.  jBTNA  LIFE  INS.  00. 
(No.  60.) 

(Supreme  Court  of  Arkansas.    Jan.  1,  1917.) 

1.  Insurance  «=>514— Extent  of  Liability 
— indemnity  insurance. 

In  an  action  on  insurance  policy  indemnify- 
ing coal  mining  company  against  damages  paid 
to  injured  employes,  the  evidence  showed  that 
on  execution  of  judgment  against  employer,  his 
property  was  sold  to  the  employe  who  credited 
$5,000  on  judgment  and  who  sold  property  un- 
der a  prior  agreement  to  another  coal  company 
for  $1,000.  Held  a  finding  that  the  true  value 
of  the  property  levied  and  sold  was  not  $5,000, 
but  $1,000,  for  which  amount  the  insurer  was 
liable. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  g  1208 ;  Dec.  Dig.  «=>614.] 

2.  Insurance  <g=514— Extent  of  Liabiutt 
— Indemnity  Insurance. 

Under  insurance  policy  Indemnifying  the 
assured  against  loss  or  expenses  actually  sus- 
tained and  paid  by  reason  of  injuries  to  em- 
ployes, there  muBt  be  an  actual  loss  sustained 
by  reason  of  an  enforced  payment  of  judgment 
liability  by  the  assured  before  the  obligation  of 
the  insurer  matures. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  g  1298;  Dec.  Dig.  «=>514J 

&  Insurance  <8=>614— Extent  of  Liabiutt 

— Indemnity  Insurance. 

Under  insurance  policy  indemnifying  the 
employer  against  losses  and  expenses  paid  by 
reason  of  injuries  to  employes  where  property 
of  the  insured  was  sold  on  execution,  the  real 
value  of  such  property  was  the  amount  for 
which  the  insurer  was  liable,  and  the  fact  that 
the  maximum  amount  of  liability  under  the  in- 
surance policy  was  credited  on  the  judgment 
by  the  employ*  did  not  determine  the  liability 
of  the  insurer. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  g  1298;  Dec.  Dig.  «=»514.] 

4.  Insurance  «=»513— Actions— Costs. 

Under  an  insurance  policy  indemnifying  an 
employer  against  damages  paid  for  injuries  to 
employes,  the  plaintiff  to  whom  the  indemnity 
policy  was  assigned  was  entitled  to  recover  only 
such  costs  as  were  paid  out  in  the  litigation 
and  adjudged  against  employer,  and  was  not 
entitled  to  recover  court  costs  incurred  in  efforts 
to  collect  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  «=»518.] 

5.  Insurance    <8=>624(1)  —  Indemnity  —  Ac- 
tions. 

Where  employer  assigned  to  injured  employe 
insurance  policy,  indemnifying  him  against  dam- 
ages paid  for  injuries  to  employes,  and  joined 
as  plaintiff  in  suit  by  assignee  against  insurer, 
the  latter  could  not  resist  recovery  on  ground 
that  policy  stipulated  against  assignments. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  gg  1667,  1558,  1562,  1563,  1567; 
Dec.  Dig.  «L824(1).J 

6.  Insurance  e=>594  —  Contracts  —  As- 
signment. 

Under  insurance  policy  indemnifying  an  em- 
ployer against  damages  paid  for  injuries  to  em- 
ployes, a  provision  that  assignments  under  such 
policy  are  void  unless  consented  to  by  the  insur- 
er, field  to  apply  only  to  assignments  during  the 
lifetime  of  policy,  and  not  to  affect  validity  of 
an  assignment  made  after  liability  had  accrued. 

[Ed.  Note.  For  other  cases,  see  Insurance,  Cent 
Dig.  gg  1465-1458, 1483, 1485;  Dee.Dig.  <8=>594.] 


7.  Insurance  <8=514— Indemnity  Insurance 
—Construction  of  Contract—  "Payment." 

Under  an  insurance  policy  indemnifying  em- 
ployer against  damages  paid  for  injuries  to  em- 

gloyes,  the  fact  that  the  damages  were  paid 
y  an  appropriation  of  the  employer's  property 
on  execution  did  not  prevent  recovery  from 
the  insurer  notwithstanding  the  provision  of  the 
policy  that  no  action  should  lie  except  for  loss 
"actually  sustained  and  paid  in  money,"  since 
the"  payment  in  property  was  equivalent  to  pay- 
ment in  money. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  g  1298;  Dec  Dig.  «=»514. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Payment] 

8.  Insurance  <8=>514— Indemnity— Interest. 

In  an  action  on  insurance  policy  indemnify- 
ing an  employer  against  damages  paid  for  inju- 
ries to  employes,  interest  should  be  allowed 
only  from  the  date  of  payment  by  the  insured, 
and  not  from  the  date  of  the  original  judgment 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  g  1298;  Dec.  Dig.  «=a>514.] 

Appeal  from  Pope  Chancery  Court;  Jor- 
dan Sellers,  Chancellor. 

Action  by  W.  F.  McBride  and  another 
against  the  JEtna  Life  Insurance  Company. 
From  judgment  for  plaintiff,  the  plaintiff 
named  and  the  defendant  Insurance  Company 
both  appeal.  Modified  and  affirmed. 

U.  L.  Meade,  of  Russellvllle,  and  Pace, 
Seawell  &  Davis,  of  Little  Rock,  for  appel- 
lants. Roscoe  R.  Lynn,  of  Little  Rock,  for 
appellee. 

McCULLOCH,  O.  J.  This  is  an  action  in- 
stituted to  recover  on  an  Indemnity  policy 
issued  by  the  defendant,  Mtaa.  Life  Insur- 
ance Company,  to  the  Arkansas  Anthracite 
Coal  Company,  and  by  the  latter  assigned  to 
W.  F.  McBride.  The  suit  was  instituted  for 
the  benefit  of  plaintiff  McBride,  but  the  Ar- 
kansas Anthracite  Coal  Company,  the  original 
holder  of  the  policy,  joined  as  a  party  plain- 
tiff. 

The  undertaking  on  the  part  of  the  Insur- 
ance company,  set  forth  In  the  policy,  Is  to 
indemnify  the  assured — 
"against  loss  and  expense  arising  or  resulting 
from  claims  upon  the  assured  for  damages  on 
account  of  the  bodily  injuries  or  death,  acci- 
dentally suffered  or  alleged  to  have  been  suffer- 
ed, by  an  employe  or  employes  of  the  assured, 
*  *  *  whether  said  injuries  or  death  are  acci- 
dentally suffered  or  alleged  to  have  been  suf- 
fered." 

And  the  policy  further  provides  that : 
"No  action  shall  lie  against  the  company  to 
recover  for  any  loss,  and  for  expense  under  this 
policy,  unless  it  shall  be  brought  by  the  assured 
for  loss  or  expense  actually  sustained  and  paid 
in  money  by  him  after  the  actual  trial  of  the  is- 
sue." 

The  liability  of  the  company  la  by  the 
terms  of  the  policy  limited  to  the  sum  of 
$5,000  for  loss  sustained  through  the  death 
or  injury  of  a  single  person.  There  is  also 
a  clause  In  the  policy  which  provides  that : 

"No  assignment  of  interest  under  this  policy 
shall  be  valid  unless  the  written  consent  of  the 
company  is  indorsed  hereon." 
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McBrlde  was  an  employe  of  the  Arkansas 
Anthracite  Goal  Company,  and  while  working 
for  his  employer  in  a  coal  mine  received  per- 
sonal Injuries,  for  which  he  recovered  Judg- 
ment in  an  action  at  law  for  the  sum  of 
$16,500,  and  costs  of  suit  McBrlde's  injury 
occurred  during  the  life  of  the  policy,  and 
the  defendant  concedes  that  it  is  liable  for 
loss  sustained  by  the  coal  company,  the  as- 
sured, for  any  sums  actually  paid  by  the 
latter  In  satisfaction  of  the  Judgment  or  any 
part  thereof. 

McBrlde's  Judgment  against  the  coal  com- 
pany was  rendered  in  November,  1913,  and 
the  sum  of  $426.25  was  paid  to  McBrlde  by 
the  coal  company  on  March  13,  1914.  Subse- 
quently the  property  of  the  coal  company 
was  placed  in  the  hands  of  the  receiver  by 
an  order  of  the  chancery  court  in  a  suit  In- 
stituted by  McBrlde;  the  property  consisting 
of  some  live  stock  and  a  lease  on  about  300 
acres  of  mining  lands,  and  the  houses  built 
thereon.  The  terms  of  the  lease  under  which 
the  coal  company  held  the  lands  provided  for 
the  payment  of  royalties  which  amounted  to 
about  $2,500  a  year,  and  the  proof  shows  that 
there  were  debts  in  the  way  of  back  pay 
rolls  owing  by  the  coal  company  amounting 
to  something  over  $2,000.  The  live  stock 
was  sold  separately  by  the  commissioner  of 
the  chancery  court,  and  brought  the  Bum  of 
$77.60,  which  was  paid  over  to  McBrlde,  and 
he  bid  In  the  leasehold  and  other  property  of 
the  coal  company  at  the  commissioner's  sale 
for  the  sum  of  $5,000,  and  credited  that 
amount  on  the  judgment;  but  his  bid  was 
made  pursuant  to  an  agreement  with  the 
Southern  Anthracite  Coal  Mining  Company 
to  the  effect  that  he  would  bid  that  amount 
for  the  property  and  transfer  his  bid  to  said 
Southern  Anthracite  Coal  Mining  Company 
for  the  sum  of  $1,000,  payable  In  cash.  That 
agreement  was  carried  out,  and  said  amount, 
paid  to  McBrlde  by  the  Southern  Anthracite 
Coal  Mining  Company,  was  all  he  received 
out  of  the  purchase  price  of  the  sale.  The 
sale  was  made  on  January  2,  1915,  and  was 
subsequently  confirmed  by  the  chancery  court 
and  a  deed  made  by  the  commissioner  to  the 
Southern  Anthracite  Coal  Mining  Company. 

[1]  The  Arkansas  Anthracite  Coal  Com- 
pany, on  February  4,  1914,  assigned  the  pol- 
icy to  McBrlde,  which  was  before  the  afore- 
mentioned payment  of  $426.25.  This  action 
was  originally  instituted  at  law,  but  by 
consent  of  parties  was  transferred  to  the 
chancery  court.  Considerable  testimony  was 
submitted  to  the  chancellor,  directed  mainly 
to  the  question  of  the  actual  value  of  the  as- 
sets of  the  Arkansas  Anthracite  Coal  Com- 
pany at  the  time  of  the  sale  by  the  commis- 
sioner, in  order  to  determine  whether  the 
amount  of  the  payment  to  McBride  should 
be  treated  as  one  made  In  good  faith  for 
the  full  amount  of  the  bid,  or  whether  the 
real  payment  only  amounted  to  the  sum  of 
$1,000,  which  was  in  fact  paid  over  to  him 
by  the  Southern  Anthracite  Coal  Mining 


Company.  There  Is  a  sharp  conflict  in  that 
testimony,  but  we  are  of  the  opinion  (hat  the 
chancellor  correctly  found  that,  considering 
the  royalties  due  under  the  lease  and  the 
back  pay  r^olls  due  by  the  coal  company, 
which  constituted  a  fixed  liability  and  had  to 
be  discharged  before  the  mine  could  be  op- 
erated, the  sum  of  $1,000,  which  was  actual- 
ly paid  over  to  McBrlde,  was  a  fair  value  for 
the  equity  of  the  coal  company,  and  that  that 
sum  should  be  treated  as  the  actual  amount 
paid  by  the  coal  company  on  the  Judgment. 

The  chancellor  found  that  the  defendant 
Insurance  company  was  liable  for  said  sum 
of  $426.25,  paid  as  aforesaid  to  plaintiff  Mc- 
Brlde by  the  coal  company,  and  the  sum  of 
?77.60,  the  amount  for  which  the  live  stock 
and  other  personal  property  was  sold,  and 
said  sum  of  $1,000  received  out  of  the  pro- 
ceeds of  the  sale  of  the  lease,  together  with 
the  $191.85  costs  in  the  original  suit,  making 
a  total  of  $1,695.70;  and,  after  adding  in- 
terest since  the  date  of  the  original  judg- 
ment and  deducting  a  credit  of  $237  on  on' 
paid  premiums,  rendered  a  decree  in  accord- 
ance with  that  finding.  The  plaintiff  Mc- 
Brlde appealed,  and  the  defendant  Insurance 
company  has  cross-appealed. 

[2]  The  contention  of  plaintiff  is  that  the 
Judgment  should  have  been  for  the  full 
amount  of  the  $5,000,  treating  the  total 
amount  of  his  bid  for  the  property  at  the 
commissioner's  sale  as  a  payment  on  the 
Judgment;  but,  as  before  stated,  we  are  of 
the  opinion  that  the  chancellor  was  correct 
in  holding  that  the  sum  of  $1,000  was  the 
full  amount  actually  paid,  and  that  that 
should  be  the  limit  of  the  plaintiff's  recovery 
upon  that  Item  of  payment.  This  court  has 
heretofore  decided  that  an  insurance  policy 
of  this  kind  constitutes  a  contract  of  Indem- 
nity, and  is  not  one  to  assume  liability,  and 
It  therefore  follows  that  there  must  be  an  ac- 
tual loss  sustained  by  reason  of  an  enforced 
payment  of  the  judgment  liability  of  the  as- 
sured before  the  obligation  of  the  insurer  ma- 
tures. This  is  the  distinction  between  that 
kind  -of  Insurance  and  what  Is  ordinarily 
termed  "liability  insurance."  Fidelity  &  Cas- 
ualty Co.  v.  Fordyce,  64  Ark.  174,  41  S.  W. 
420;  American,  etc.,  Ins.  Co.  v.  Fordyce,  62 
Ark.  562,  36  S.  W.  1051,  54  Am.  St.  Rep.  305. 

[3]  The  company  only  indemnifies  the  as- 
sured against  actual  loss,  and  the  question 
to  be  determined  Is  what  the  actual  loss 
was,  and  when  the  proof  Is  considered  in  its 
proper  light  It  is  found  that  the  sum  of 
$1,000  was  the  extent  of  the  loss  of  the  as- 
sured on  that  payment  The  fact  that  the 
sum  of  $5,000  was  actually  credited  on  the 
judgment  does  not  create  a  liability,  not- 
withstanding that  it  reduced  the  liability 
under  the  judgment  to  that  extent  for  what- 
ever the  credit  may  have  been  on  the  judg- 
ment the  actual  loss  sustained  by  the  assured 
was  the  $1,000  which  was  paid  over  to  the 
plaintiff  McBrlde  out  of  the  proceeds  of  the 
sale.    Whatever  may  be  the  differences  of 
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opinion  between  the  witnesses  concerning  the 
value  of  the  property,  the  best  evidence  of 
the  real  value  is  the  net  price  which  the 
plaintiff  agreed  to  accept  and  which'  the 
Southern  Anthracite  Coal  Mining  Company 
agreed  to  pay.  Anything  more  than  that 
would  not  constitute  a  bona  fide  payment  on 
the  judgment 

[4]  The  plaintiff  also  contends  on  his  ap- 
peal that  he  should  have  been  allowed  to  re- 
cover the  court  costs  Incurred  In  his  various 
efforts  to  collect  the  judgment,  but  we  are 
of  the  opinion  that  the  chancellor  was  cor- 
rect In  holding  that  he  was  only  entitled  to 
recover  the.  costs  paid  out  in  the  original  lit- 
igation, and  which  was  adjudged  In  Mo- 
Bride's  favor  against  the  teoal  company. 
That  amount  he  was  entitled  to  recover  for 
the  reason  that  the  payment  of  those  costs 
fell  within  the  Indemnity  provided  by  the 
policy.  Maryland  Casualty  Co.  v.  Omaha 
Electric  Light  *  Power  Co.,  157  Fed.  514,  85 
C.  C.  A.  106. 

[5,  a]  On  the  part  of  defendant  it  Is  con- 
tended that  the  decree  was  erroneous  In 
several  respects,  and  should  be  reversed. 
The  first  contention  is  that  the  assignment 
of  the  policy  was  unauthorized,  and  vested 
no  right  of  action  in  the  plaintiff  McBrlde; 
but  since  the  original  holder  of  the  policy, 
as  assignor,  Is  joined  as  a  plaintiff,  it  Is  not 
a  matter  of  any  concern  to  the  defendant 
whether  the  policy  was  properly  assigned  or 
not.  There  is  undoubtedly  a  liability  on  the 
part  of  the  company  to  the  extent  of  the 
amount  paid  out  In  satisfaction  of  the  orig- 
inal judgment,  and  it  is  a  matter  of  no  con- 
cern to  the  company  which  of  the  plaintiffs 
recover  It  so  long  as  It  Is  protected  by  the 
presence  of  both'  the  assignor  and  the  as- 
signee as  parties  plaintiff  in  the  action.  It 
is  certain,  however,  that  the  clause  In  the 
policy  against  assignment  without  consent 
of  the  company  applies  only  to  assignments 
during  the  lifetime  of  the  policy,  and  not 
to  an  assignment  of  liability  which  has 
already  accrued  under  the  policy.  Mary- 
land Casualty  Co.  v.  Omaha  Electric  Light 
&  Power  Co.,  supra. 

[7]  Nert  It  is  Insisted  that  there  can  be 
no  recovery  of  the  $1,000,  because  It  was 
not  paid  in  money,  but  resulted  from  the  ap- 
propriation of  the  coal  company's  property. 
Stress  Is  laid  in  the  argument  on  the  ex- 
press provision  of  the  policy  that  no  action 
shall  lie  except  for  loss  or  expense  "actually 
sustained  and  paid  In  money,"  but  we 
think  the  payment  In  the  sale  of  the  prop- 
erty was  equivalent  to  payment  in  money 
and  fell  within  the  terms  of  the  policy.  It 
is  scarcely  fair  to  construe  the  language  to 
mean  that  it  applied  only  to  currency  actu- 
ally handed  over  and  not  to  a  bona  fide  pay- 
ment made  in  other  property.  If  that  con- 
struction were  put  upon  the  policy  it  would 
be  absolutely  worthless  to  an  assured  who 
was  unable  to  pay  money  and  whose  prop- 

e*=*For  other  oases 


erty  would  be  subjected  to  sale,  and  he  would 
thus  be  deprived  of  the  indemnity  for  which 
he  had  contracted.  Such  result  should  not 
be  permitted  to  follow  under  the  contract, 
unless  the  language  admits  of  no  other  con- 
struction. , 

[8]  The  contention  of  the  defendant  with 
respect  to  costs  has  already  been  disposed  of 
in  the  discussion  of  the  plaintiff's  contention 
in  that  respect  We  are  of  the  opinion, 
though,  that  the  court  erred  In  allowing  in- 
terest from  the  date  of  the  original  judg- 
ment instead  of  the  date  of  the  payment 
The  actual  loss  of  the  insured,  which  the  in- 
surer undertook  to  indemnify  against,  oc- 
curred when  the  payment  was  made,  and 
interest  could  only  begin  to  run  at  that  date. 
The  assured  enjoyed  the  benefit  of  the  reten- 
tion of  the  amount  for  which  it  was  liable 
until  the  date  of  payment  and  therefore  was 
not  entitled  to  recover  interest 

The  decree  of  the  chancellor  will  therefore 
be  modified  so  as  to  allow  judgment  for  In- 
terest on  the  several  payments  from  the  re- 
spective dates  on  which  they  were  made,  and 
the  clerk  of  this  court  will  make  the  compu- 
tation accordingly.  In  all  other  respects  the 
decree  will  be  affirmed. 


BRISTA  v.  STATE.    (No.  83.) 

(Supreme  Court  of  Arkansas.    Jan.  8,  1917.) 

Homicidk  <&=»15,  29 — "Murdeb"  —  Evidence 
— sufficienct. 
Where  accused,  with  a  number  of  other 
persons,  armed  with  pistols  and  shotguns,  went 
to  a  house  in  search  of  a  negro,  and  on  being  re- 
fused admittance  certain  persons  shot  through 
the  door  and  the  walls  and  killed  a  young  girl, 
their  willful,  deliberate,  malicious,  and  premedi- 
tated shooting  resulting  in  the  killing  constitut- 
ed a  "murder,"  and,  though  accused  did  not  fire 
the  fatal  shot  he  was  guilty  of  murder  by  being 
present  aiding,  abetting  and  assisting  in  the 
offense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {§  21,  47;  Dec.  Dig.  <g=>15,  29. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Murder.] 

Appeal  from  Circuit  Court  Union  County; 
Chas.  W.  Smith,  Judge. 

Dee  Brlsta,  under  Indictment  for  murder 
in  the  first  degree,  was  convicted  of  invol- 
untary manslaughter,  and  be  appeals.  Af- 
firmed. 

Appellant  was  Indicted  for  murder  In  the 
first  degree;  the  Indictment  In  apt  words, 
charging  him  with  that  crime  committed  by 
the  killing  of  one  Sweetie  Stacher. 

The  testimony  for  the  state  tended  to  show 
substantially  the  following  facts:  On  the 
night  of  the  14th  of  May,  1915,  the  appellant 
who  is  a  white  man,  had  an  altercation  with 
a  negro,  who  is  designated  in  the  record  as 
"Sky  Blue."  The  fight  occurred  in  the  town 
of  Felsenthal.  The  negro  knocked  appellant 
down.  Immediately  after  the  fight  appellant 
went  to  his  house,  got  his  pistol,  and  came 
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back  to  look  for  the  negro.  In  company  with 
three  other  white  men,  they  surrounded  a 
restaurant  in  the  town  in  search  of  Sky 
Blue.  It  was  about  11  o'clock  at  night  They 
went  to  the  door  of  the  restaurant  and  told 
them  to  open  the  door,  which  they  refused  to 
do,  and  several  shots  were  fired.  Appellant 
then  went  through  the  restaurant  looking  for 
the  negro,  Sky  Blue.  Then  appellant  and 
his  companions  were  Joined  by  others,  and 
they  went  to  what  they  thought  was  Sky 
Blue's  house.  Appellant  and  one  of  his  com- 
panions went  to  the  front  of  the  house  and 
called  for  Sky  Blue.  The  negroes  in  the 
house  told  appellant  and  his  companions  that 
Sky  Blue  was  not  there.  Appellant  and  one 
of  his  companions  told  them  that  if  they  did 
not  open  the  door  they  would  shoot  it  open. 
Nobody  answered,  and  they  commenced 
shooting.  The  negroes  then  opened  the  door, 
when  it  was  discovered  that  one  of  the  shots 
had  struck  the  little  baby  girl,  Sweetie  Stach- 
er,  in  the  head,  "shooting  out  her  brains"  and 
killing  her.  One  of  the  party  had  an  auto- 
matic shotgun,  and  appellant  and  another  of 
the  party  had  pistols.  Two  different  pistol 
shots  were  fired  at  the  front  of  the  house. 
One  pistol  flashed  on  one  side  of  the  door  and 
the  other  on  the  other  side. 

The  appellant,  after  testifying  as  to  the 
fight  with  Sky  Blue,  and  to  the  fact  that  he 
bad  armed  himself,  and  had  gone  in  compa- 
ny with  others  to  where  they  had  been  In- 
formed Sky  Blue  lived,  and  to  the  fact  of  the 
shooting  substantially  as  shown  by  the  testi- 
mony of  the  witnesses  for  the  state,  further 
testified:  "I  did  not  fire  a  single  shot  down 
there  at  that  house,  as  my  pistol  was  already ' 
empty."  He  further  testified  that  he  saw 
the  flash  of  the  pistols  that  were  fired  into 
the  house.  One  of  the  pistols  was  fired  by  a 
man  by  the  name  of  Matthews,  and  another 
by  a  man  by  the  name  of  Hinson.  There 
were  first  two  shots  fired  and  then  ten  or 
fifteen  shots  fired,  in  all.  Appellant,  in  com- 
pany with  others,  went  into  the  house,  but 
did  not  find  the  negro  they  were  looking  for. 
After  they  left  the  house,  one  of  the  parties 
in  the  company,  Rufus  Ely,  went  back  to  the 
house  and  told  the  negroes  not  to  know  any- 
body in  the  crowd;  if  they  did,  he  would 
come  back  and  kill  them.  When  appellant 
and  his  companions  went  down  to  the  house, 
appellant  did  not  know  that  they  were  going 
to  fire  into  it.  He  did  not  expect  to  find  the 
negro  Sky  Blue  down  there. 

Upon  the  above  facts,  appellant  was  found 
guilty  of  involuntary  manslaughter.  He  filed 
a  motion  for  a  new  trial,  and  assigned  as  er- 
ror that  the  verdict  was  contrary  to  the  law 
and  contrary  to  the  evidence,  and  that  the 
court  erred  in  giving  separately  instructions 
for  the  state  numbered  1  to  13,  Inclusive. 
From  a  judgment  of  the  court  sentencing  him 
to  Imprisonment  in  the  state  penitentiary 


for  a  period  of  six  months,  he  prosecutes  this 
appeal. 

Wallace  Davis,  Atty.  Gen.,  and  Hamilton 
Moses,  Asst  Atty.  Gen.,  for  the  State. 

WOOD,  J.  (after  stating  the  facts  as  above). 
The  willful,  deliberate,  malicious,  and  pre- 
meditated shooting  and  Breaking  into  the 
house,  under  the  circumstances  shown,  re- 
sulting in  the  killing  of  Sweetie  Stacher,  as 
charged  in  the  Indictment,  constituted  mur- 
der instead  of  manslaughter.  The  jury,  hav- 
ing accepted  the  testimony  on  behalf  of  the 
state  tending  to  show  that  appellant  was  one 
of  the  parties  who  did  the  shooting,  should 
have  returned  a  verdict  against  him  for  mur- 
der, Instead  of  manslaughter.  Even  if  ap- 
pellant did  not  fire  the  fatal  shot,  the  undis- 
puted evidence  shows  that  he  was  present, 
aiding,  abetting,  and  assisting  in  the  wicked 
and  .malignant  acts  of  lawlessness  which 
resulted  in  the  death  of  this  little  girl.  He 
was  therefore  guilty,  according  to  his  own 
testimony  and  the  undisputed  evidence,  of 
murder  instead  of  manslaughter. 

There  are  no  prejudicial  errors  In  the  rec- 
ord, and  the  judgment  is  therefore  affirmed. 


DRAINAGE  DIST.  NO.  7  et  al  v.  TERRY. 
(No.  78.) 

(Supreme  Court  of  Arkansas.    Jan.  1,  1917.) 

L  Drains  «s>14(2)  —  Establishment  or 
Drainage  District— Notice— Sufficiency. 
Drainage  Act  1909  (Acts  1909,  p.  829,  No. 
279)  i  84,  provides  that  the  act  shall  not  repeal 
the  drainage  laws  then  in  force,  but  is  an  alter- 
native system,  and  that  any  district  then  or- 
ganized or  thereafter  organized  under  the  ex- 
isting statute  might  become  a  drainage  district 
under  the  terms  of  the  act  of  1909,  upon  a  peti- 
tion of  three  owners  of  real  property  in  the  dis- 
trict and  notice  of  the  application  published  in 
a  newspaper,  and  if  the  court,  after  hearing, 
deems  it  most  advantageous  to  the  property 
owners  of  the  district.  Section  84  is  re-enacted 
without  change  by  Acts  1911,  p.  32,  No.  54, 
except  that  it  shall  not  apply  to  one  county. 
Acts  1911,  p.  24,  No.  49,  amends  Acts  1907, 
p.  279,  No.  Ill,  |  7,  dealing  with  the  collec- 
tion of  overdue  assessments.  Acts  1911,  p.  108, 
No.  136,  amends  Drainage  Act  1909,  §  12,  provid- 
ing for  the  levy  of  additional  assessments.  Acts 
1911,  p.  193,  No.  221,  amends  sections  1,  2,  3, 
4,  and  34  of  the  Drainage  Act  of  1909,  the 
amendment  of  section  34  being  that  if  a  ma- 
jority of  the  landowners  of  the  district,  or  the 
owners  of  a  majority  of  the  acreage  therein, 
petition  for  the  adoption  of  the  act  of  1909, 
the  county  court  must  make  an  order  establish- 
ing a  drainage  district  under  the  act  of  1909. 
Three  owners  of  real  property  in  respondent 
drainage  district  published  a  notice  that:  "No- 
tice is  hereby  given  that  •  *  •  three  own- 
ers of  real  property  within  drainage  district 
No.  7  have  petitioned  the  county  court  to  con- 
stitute them  a  drainage  district  under  the 
terms  of  the  drainage  laws  passed  by  the  Leg- 
islature in  the  year  1911."  Held  that,  although 
all  persons  are  charged  with  knowledge  of  the 
amendatory  acts  and  their  effect,  a  landowner 
is  not  required  to  take  notice  of  a  proceeding 
to  establish  a  drainage  district  under  the  act 
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of  1906  until  notice  has  been  published  and  Ju- 
risdiction thereby  conferred  upon  the  court, 
so  that  the  notice  published,  although  employ- 
ing a  portion  of  the  language  of  the  statute, 
was  not  sufficient,  since  it  was  not  so  definite 
and  certain  that  one  reading  it  might  ascertain 
from  it  that  it  was  proposed  to  constitute  as  an 
organized  drainage  district  a  district  created 
under  the  act  of  1909,  without  reference  to 
other  sources  of  information. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  {  6;  Dec.  Dig.  «=>14(2).] 

2.  Drains  «=»14(4)  —  Proceedings  tor  Or- 
ganization —  Coixatbrai.  Attack  —  Cm- 

TIOBARI. 

The' jurisdiction  of  the  county  court  to  en- 
tertain a  proceeding  for  the  establishment  of  a 
drainage  district,  being  a  case  where  jurisdic- 
tion is  to  be  exercised  in  a  special  manner,  can 
be  questioned  in  collateral  attack  by  certiorari 
to  review  the  order  establishing  the  district 

Note.— For  other  cases,  see  Drains,  Cent 
|  6;  Dec.  Dig.  <S=»14(4)J 

Appeal  from  Circuit  Court,  Mississippi 
County;  W.  J.  Driver,  Judge. 

Certiorari  In  the  circuit  court  by  B.  M. 
Terry  against  Drainage  District  No.  7  and 
others,  to  review  an  order  of  the  county 
court  constituting  a  drainage  district  From 
an /order  of  the  circuit  court,  quashing  the 
proceedings  In  the  county  court,  respondents 
appeal.  Affirmed. 

J.  T.  Cost  on,  of  Osceola,  for  appellants. 
Coleman  &  Lewis,  of  Little  Bock,  and  Little 
&  Lasley  and  O.  A.  Cunningham,  all  of 
Blytheville,  for  appellee. 

SMITH,  J.  A  number  of  propositions  are 
discussed  in  the  very  excellent  briefs  in  this 
case,  but  we  find  a  single  question  decisive 
of  all  of  them,  and  will  therefore  consider 
this  question  only. 

[1]  Drainage  district  No.  7  was  organized 
under  the  general  drainage  law  of  1903,  con- 
tained In  sections  1414-1460  of  Klrby'g  Di- 
gest Later  three  persons  who  are  owners 
of  real  property  in  this  district  caused  the 
following  notice  to  be  published: 

"Drainage  Notice. 

"Notice  is  hereby  given  that  8.  E.  Simonson, 
R.  C.  Rose  and  W.  O.  Anthony,  three  owners 
of  real  property  within  drainage  district  No.  7, 
have  petitioned  the  county  court  to  constitute 
them  a  drainage  district  under  the  terms  of  the 
drainage  laws  passed  by  the  Legislature  in  the 
year  1011. 

"Notice  is  further  given  that  said  petition 
will  be  beard  on  the  first  Monday  in  Novem- 
ber, 1915.  W.  M.  Taylor,  County  Judge. 

"J.  H.  Long,  Oounty  Clerk." 

The  county  court  made  an  order  constitut- 
ing drainage  district  No.  7  a  drainage  dis- 
trict under  the  provisions  of  the  drainage 
act  of  1909  (Act  No.  279.  p.  829,  Acts  of  1909). 
The  circuit  court  held,  upon  a  review  of 
this  proceeding  upon  certiorari,  among  other 
things,  that  this  notice  did  not  meet  the  re- 
quirements of  the  law,  and  that  therefore  the 
county  court  did  not  acquire  jurisdiction  to 
make  the  requested  change.  This  section 
reads  as  follows: 


"See.  84.  This  act  shall  not  repeal  the  drain- 
age laws  now  in  force,  but  it  is  an  alternative 
system;  and  the  drainage  districts  may  be  or- 
ganized under  this  act,  or  under  the  statutes 
which  are  in  force  at  the  time  of  the  passage 
hereof.  Any  district  which  has  heretofore  been 
organized,  or  which  may  be  hereafter  organized 
under  the  existing  statutes,  may  become  a  drain- 
age district  under  the  terms  of  this  act  as  fol- 
lows: If  three  owners  of  real  property  within 
any  such  district  shall  petition  the  county  court 
to  constitute  them  a  drainage  district  under 
the  terms  hereof,  the  county  court  shall  give  no- 
tice of  the  application  by  two  weeks'  publication 
in  some  newspaper  published  and  having  a 
bona  fide  circulation  in  the  county,  and  of  a 
time  when  said  petition  will  be  heard.  All  own- 
ers of  real  property  within  the  district  shall 
have  the  right  to  appear  and  contest  the  said 
petition  or  to  support  the  same.  The  county 
court  shall  hear  the  evidence  and  shall  either 
grant  the  petition  or  deny  the  same,  as  it  deems 
most  advantageous  to  the  property  owners  of 
the  district;  and  if  it  grants  the  petition  the 
said  district  shall  have  all  toe  rights  and  pow- 
ers and  be  subject  to  all  the  obligations  pro- 
vided by  the  terms  of  this  act;  provided,  how- 
ever, that  if  a  majority  of  the  landowners  of 
the  district,  or  the  owners  of  a  majority  of  the 
acreage  therein,  petition  for  the  adoption  of 
this  act,  the  county  court  must  make  an  order 
declaring  that  such  district  shall  henceforth  be 
governed  by  the  terms  of  this  act;  and  such 
duty  may  be  enforced  by  mandamus." 

We  think  the  court  below  correctly  held 
the  notice  to  be  Insufficient  Such  notice 
should  be  so  definite  and  certain  that  one 
reading  it  might  ascertain  from  it  Just  what 
was  Intended  without  reference  to  any  ex- 
traneous matter  or  other  source  of  Informa- 
tion. The  notice  should  definitely  apprise 
the  landowner  who  reads  it  and  who  has 
no  other  information  on  the  subject  that  it 
is  proposed  to  constitute  a  drainage  district 
which  had  been  organized  under  the  act 
found  In  Kirby*s  Digest,  a  district  under  the 
act  of  1909,  supra.  A  landowner  In  this 
district  might  not  know  who  Simonson,  Rose, 
and  Anthony  were,  and  the  statement  that 
they  were  property  owners  within  drainage 
district  No.  7,  and  had  petitioned  the  court 
"to  constitute  them  a  drainage  district  under 
the  terms  of  the  drainage  laws  passed  by  the 
Legislature  in  the  year  1911"  falls  far  short 
of  stating  that  the  petitioners  will  request 
the  court  to  change  the  operation  and  control 
of  a  drainage  district  organized  under  the 
provisions  of  the  statute  found  in  Klrby's 
Digest  to  the  alternative  system  provided 
for  in  the  act  of  190&,  supra.  This  change 
is  authorized  by  section  34  of  the  Drainage 
Act  of  1909,  which  provides  that  the  act  of 
which  it  is  a  part  shall  not  repeal  the  prior 
law,  although  both  acts  take  up  the  entice 
subject  of  drainage  and  each'  provides  a  com- 
plete drainage  system,  but  section  34  of  this 
last  act  provides  that  the  last  act  is  an  al- 
ternative and  not  a  substituted  system. 
This  section  34  is  re-enacted  without  change 
as  Act  84  of  the  Public  Acts  of  1911,.  p.  32, 
except  that  the  amended  act  provides  that 
this  section  84  shall  not  apply  to  Poinsett 
county.    In  effect,  therefore,  Act  Noj  64  of 
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the  Public  Acta  of  1811  is  a  special  act  which  i 
exempts  Poinsett  county  from  the  provisions 
of  a  section  of  a  general  act 

Other  drainage  legislation  of  1911  of  a  gen- 
eral nature  Included  Acts  49,  138,  and  221. 
Act  No.  49  purports  to  amend  section  7  of 
Act  No.  8  of  the  Acts  of  1907,  but  In  fact 
amends  section  7  of  Act  No.  Ill  of  the  Acts 
of  1907,  and  deals  with  the  collection  of  over- 
due assessments,  and  provides  for  the  no- 
tice to  be  given  in  the  proceedings  to  collect 
them.  Act  No.  186  amends  section  12  of  Act 
No.  279  of  the  Acts  of  1909,  and  provides  for 
the  levy  of  additional  assessments  of  taxes 
against  the  betterments.  Act  No.  221  amends 
sections  1,  2,  3,  4,  and  34  of  the  Drainage  Act 
of  1909.  The  amendment  to  section  84  is  to 
the  effect  that  If  a  majority  of  the  landown- 
ers of  the  district,  or  the  owners  of  a  major- 
ity of  the  acreage  therein,  petition  for  the 
adoption  of  the  act  of  1909,  the  county  court 
must  make  an  order,  declaring  that  such  dis- 
trict shall  thereafter  be  governed  by  the 
terms  of  this  act,  and  shall  appoint  commis- 
sioners of  his  own  selection  who  shall  carry 
the  act  into  effect,  wtlh  a  proviso  that  the 
act  should  not  apply  to  certain  drainage  dis- 
tricts in  Poinsett  county  nor  to  Orlttenden 
or  Phillips  counties. 

All  persons  must  be  and  are  charged  with 
knowledge  of  those  amendatory  acts  and  of 
their  effect  upon  the  statutes  which  they 
purport  to  amend,  but  nothing  In  any  of 
these  acts  requires  the  landowner  to  take 
notice  of  a  proceeding  similar  to  the  one  now 
under  review  until  a  notice  conforming  to  the 
law  has  been  published  and  (jurisdiction 
thereby  conferred  upon  the  court.  It  Is  urg- 
ed that  the  notice  employs  substantially  a 
portion  of  the  language  of  the  act  authoriz- 
ing this  proceeding,  and  is  therefore  suffi- 
cient But  it  employs  a  portion  only  of  such 
language,  and  it  is  only  by  intendment  that 
one  reading  the  notice  might  conclude  that 
three  property  owners  within  a  drainage  dis- 
trict which  had  been  established  under  one 
act  were  petitioning  the  county  court  to 
transfer  the  operation  and  control  of  that 
district  from  the  provisions  of  the  act  un- 
der which  it  was  created  to  the  provisions  of 
another  act  The  notice  should  clearly  and 
specifically  declare  this  purpose,  and,  having 
failed  to  do  so,  we  conclude  that  the  court 
below  was  correct  in  holding  the  proceedings 
had  thereunder  to  be  void. 

[21  It  is  insisted  that  the  question  here 
considered  could  properly  Be  raised  only  by 
appeal,  and  that  the  validity  of  the  orders 
of  the  county  court  cannot  be  questioned  in 
a  collateral  attack  on  certiorari  to  review 
these  orders.  But  the  contrary  was  held 
in  the  case  of  St  L.,  I.  M.  ft  S.  R.  Co.  v. 
Dudgeon,  64  Ark.  108,  40  S;  W.  786,  in  which 
case  it  was  said  that  where  Jurisdiction  is 
to  be  exercised  In  a  special  matter,  Inquiry 
may  be  made  even  in  a  collateral  attack  as 
to  whether  or  not  those  Jurisdictional  re- 


quirements have  been  complied  with.  It  ap- 
pears here  that  the  Jurisdictional  require- 
ment was  not  met,  and  we  therefore  affirm 
the  action  of  the  circuit  court  in  quashing 
the  proceedings  in  the  county  court 


LONDON  v.  McGEHEE.    (Nos.  48,  104.) 

(Supreme  Court  of  Arkansas.    Dec.  18,  1916. 
On  Rehearing  Jan.  15,  1917.) 

1.  Appeal  and  Erbob  <s=»907 (2)— Review— 
Pbesumptions— Evidence  Not  in  Record. 

Where  the  record  shows  that  the  cause  was 
heard  on  oral  testimony  which  has  not  been 
brought  into  the  record  by  bill  of  exceptions,  the 
Supreme  Court  will  presume,  on  appeal,  that  ev- 
ery fact  necessary  to  sustain  the  judgment  was 
proved,  where  evidence  adduced  at  the  proper 
time  would  have  justified  the  court's  ruling. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  if  2911-2913,  2915,  2916; 
Dec.  Dig.  «=»907(2)J 

2.  Appeal  and  Ebbob  <s=>301  —  Presenting 
Questions  Below— Motion  foe  New  Trial. 

Alleged  errors  not  presented  in  the  motion 
for  a  new  trial,  and  which  do  not  appear  on  the 
face  of  the  record,  cannot  be  raised  for  the  first 
time  in  the  Supreme  Court.  x 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fi  1743,  1753-1755;  Dec.  Dig 
•3=301.] 

3.  Appeal  and  Ebbob  <8=»1026  —  H  asm  less 
Ebbob— Party  Not  Entitled  to  Recover. 

On  appeal  from  a  judgment  for  the'  pur- 
chaser of  lands  at  the  trustee's  foreclosure  sale, 
where  the  evidence  was  not  in  the  record  and 
oral  testimony  might  have  been  introduced  which 
would  entitle  plaintiff  to  recover  notwithstand- 
ing the  alleged  errors,  those  errors  are  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §|  4029,  4030;  Dec  Dig.  <8=> 
1026.] 

On  Rehearing. 

4.  Exceptions,  Bill  of  «=»59(4)— Delay  in 
Filing— Effect. 

While  testimony  which  was  presented  to  the 
judge  or  identified  by  him  and  ordered  to  be 
made  part  of  the  bill  of  exceptions  before  the 
expiration  of  the  time  for  filing  the  bill,  but  in- 
advertently omitted  therefrom,  may  be  inserted 
by  order  nunc  pro  tunc,'  or  testimony,  made  part 
of  the  record,  which  was  inadvertently  omitted 
by  the  clerk,  may  be  supplied  by  certiorari  issu- 
ing out  of  the  Supreme  Court,  appellant  cannot 
have  incorporated  into  the  record,  by  an  order 
in  vacation  after  the  expiration  of  the  time  for 
filing  the  bill  of  exceptions,  oral  testimony  which 
was  not  reduced  to  writing  or  presented  to  the 
judge  until  after  the  expiration  of  such  time. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent.  Dig.  I  110;  Dec.  Dig.  «=>59(4).] 

Appeal  from  Circuit  Court,  Crawford 
County;  Jas.  Cochran,  Judge. 

Suit  by  J.  F.  McGehee,  trustee,  against  J. 
E.  London,  to  recover  possession  of  lands. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed  on  original  hearing  and  on 
rehearing. 

This  was  a  suit  by  the  appellee  against 
appellant  in  ejectment  to  recover  the  pos- 
session of  certain  lands  in  Crawford  county. 
The  complaint  set  up  that  the  lands  had 
been  foreclosed  at  a  trustee's  sale  for  the 
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payment  of  an  Indebtedness  due  to  the  Alma 
Cash  Store  in  the  sum  of  $202.20,  and  that 
the  appellee  was  the  owner  and  entitled  to 
possession  under  deed  made  in  pursuance  of 
such  sale,  and  that  appellant  was  in  the  ac- 
tual possession  and  refused  to  surrender  the 
same  to  the  appellee.  The  appellant  an- 
swered, admitting  that  he  executed  a  mort- 
gage upon  the  land,  but  denied  that  the 
mortgage  was  foreclosed  or  his  title  divest- 
ed, and  denied  all  the  other  material  allega- 
tions of  the  complaint  The  record  shows 
that  on  December  8,  1916: 

"This  cause  was  called  for  trial,  and  the  plain- 
tiff appeared  by  his  attorneys,  Starbird  &  Star- 
bird,  but  the  defendant  was  not  present;  but 
upon  the  plaintiff  announcing  ready  for  trial, 
and  by  consent  of  the  plaintiff,  the  court,  sitting 
as  a  jury,  heard  the  cause,  and  the  following 
testimony  was  introduced  by  plaintiff  to  prove 
his  cause,  which  testimony  is  as  follows." 

Then  follows  a  recital,  showing  that  the 
deed  of  trust  and  other  papers  were  Intro- 
duced in  evidence  by  the  plaintiff.  Then  fol- 
lows this  recital  in  the  bill  of  exceptions: 

"This  was  all  the  evidence  except  the  oral  tes- 
timony of  J.  F.  McGehee." 

The  court  found  In  favor  of  the  appellee. 
Appellant  filed  a  motion  for  a  new  trial,  the 
court  overruled  the  same,  and  appellant  duly 
prosecutes  this  appeal. 

Wear  &  London,  of  Van  Buren,'  for  appel- 
lant C  A.  Starbird,  of  Alma,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  Appellant  contends  that  he  was 
sick  at  the  time  the  cause  was  called  for 
trial  In  the  circuit  court,  and  was  therefore 
necessarily  absent;  that  the  court  erred,  in 
his  absence,  in  trying  the  cause,  sitting  as 
a  Jury,  without  his  express  consent;  that 
there  was  an  issue  of  fact  involved  that  en- 
titled him  to  a  trial  by  a  jury. 

Appellant  further  contends  that  there  were 
two  deeds  of  trust  which  were  given  in  con- 
nection with  each  other  and  covered  the 
same  real  estate,  and  that  qnly  one  of  these 
deeds  of  trust  was  introduced  in  evidence, 
and  that  both  were  necessary  to  the  fore- 
closure proceeding;  also  that  the  trustee 
mating  the  sale  was  not  the  original  trus- 
tee, and  was  not  properly  substituted.  Ap- 
pellant also  contends  that  the  evidence  was 
not  sufficient  to  sustain  the  verdict  and  that 
on  account  of  appellant's  illness,  as  set  up 
In  his  motion  for  a  new  trial,  showing  that 
It  was  impossible  for  him  to  attend,  the  court 
erred  in  trying  the  issues  of  fact  sitting  as 
a  jury,  and  in  other  particulars  mentioned, 
and  asks  that  the  judgment  be  reversed.  The 
motion  for  new  trial  did  not  assign  as  er- 
ror the  action  of  the  court  in  sitting  as  a 
Jury.  The  bill  of  exceptions  contains  the 
recital  that  "this  was  all  the  testimony  ex- 
cept the  oral  testimony  of  J.  F.  McGehee." 

HI  The  uniform  holding  of  -this  court  Is 
that  where  the  record  shows  that  the  cause 
was  heard  upon  oral  testimony,  and  that 
testimony  has  not  been  brought  into  the  rec- 


ord by  the  bill  of  exceptions,  this  court  will 
presume,  on  appeal,  in  favor  of  the  finding 
and  judgment  of  the  trial  court  that  every 
fact  necessary  to  sustain  the  judgment  was 
proved,  where  evidence  adduced  at  the  prop- 
er time  would  have  'justified  the  court's  rul- 
ing. Railway  v.  -Amos,  64  Ark.  159,  15  S. 
W.  362;  Tucker  v.  Hawkins,  72  Ark.  21,  22, 
77  S.  W.  902;  K.  C.  Ft.  S.  &  M.  Ky.  Co.  v. 
Joslin,  74  Ark.  661,  553,  86  S.  W.  435;  Hemp- 
stead County  v.  Phillips,  79  Ark.  263,  266, 
96  S.  W.  133;  Jonesboro,  L.  C.  &  E.  By.  Co. 
v.  Chicago  Portrait  Co.,  81  Ark.  327,  99  S.  W. 
75. 

[2]  Some  of  the  errors  of  which  appellant 
complains  here  were  not  preserved  and  the 
attention  of  the  court  called  to  them  in  the 
motion  for  a  new  trial.  Such  of  these  as 
were  contained  in  the  motion  for  a  new  trial, 
and  that  do  not  appear  upon  the  face  of  the 
record,  cannot  be  raised  for  the  first  time 
in  this  court 

[S]  This  court  only  reverses  for  errors  ap- 
pearing in  the  proceedings  of  the  trial  court 
that  are  prejudicial  to  the  rights  of  the 
appellant  Oral  testimony  might  have  been 
introduced  at  the  trial  of  the  cause  that 
would  have  shown  that  the  judgment  of  the 
court  notwithstanding  the  errors  of  which 
appellant  complains,  were  correct  and  that 
these  errors  were  therefore  not  prejudicial. 
For  instance,  oral  testimony  might  have 
shown  that  the  amounts  due  under  both 
deeds  of  trust  were  past  due  and  unpaid; 
that  demand  had  been  made  for  such  pay- 
ment and  refused,  and  that  appellant  had 
no  defense  to  the  foreclosure  proceedings; 
that  the  trustee  was  properly  substituted; 
and  that  the  mortgages  were  properly  fore- 
closed. If  such  proof  had  been  made,  appel- 
lee would  have  been  entitled  to  a  judgment 
notwithstanding  the  court  may  have  erred 
in  trying  the  cause  sitting  as  a  jury  with- 
out the  express  consent  of  the  appellant 

From  the  record  presented  to  this  court 
no  prejudicial  errors  appear  in  the  rulings 
and  judgment  of  the  trial  court,  and  the 
same  must  be  affirmed. 

* 

On  Rehearing. 

[4]  Appellant  in  his  motion  for  a  rehear- 
ing, calls  our  attention  to  what  purports 
to  be  the  testimony  of  J.  F.  McGehee,  which 
appellant,  by  certiorari,  has  brought  into 
the  transcript,  and  which  he  claims  is  a 
part  of  the  record  of  the  proceedings  in  this 
cause.  It  appears  that  this  testimony  was 
taken  orally,  and  was  not  copied  or  made  a 
part  of  the  record  at  or  after  the  trial  of 
the  cause  and  before  the  time  expired  for 
the  filing  of  the  bill  of  exceptions.  But  after 
the  time  for  the  filing  of  the  bill  of  excep- 
tions had  expired,  and  after  the  bill  of  ex- 
ceptions had  been  signed  by  the  trial  judge 
and  had  been  filed  with  the  clerk,  a  state- 
ment of  the  testimony  of  J.  F.  McGehee  was 
reduced  to  writing  and  presented  to  the 
trial  judge,  and  he,  In  vacation,  ordered 
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the  testimony  to  be  made  a  part  of  the 
record. 

The  testimony  of  J.  F.  McGehee,  taken  at 
the  time  of  the  trial,  could  not  be  brought  In- 
to the  bill  of  exceptions  and  made  a  part  of 
the  record  In  this  way.  If  the  testimony  had 
been  reduced  to  writing  by  appellant  and  had 
been  presented  to  the  trial  Judge  before  the 
tune  expired,  or  If  it  had  been  Identified  by 
the  presiding  Judge  and  ordered  filed  and 
made  a  part  of  the  bill  of  exceptions  before 
the  expiration  of  the  time  for  the  filing  of 
the  bill  of  exceptions,  then  if  such  testimony 
had  been  inadvertently  omitted  from  the 
bill  of  exceptions,  the  circuit  court  could 
have  corrected  such  omission  and  had  the 
same  supplied  by  nunc  pro  tunc  entry.  Or,  If 
the  testimony  had  been  reduced  to  writing 
and  filed  with  the  clerk  as  a  part  of  the 
bill  of  exceptions,  and  had  been  inadvertent- 
ly omitted  by  the  clerk  in  making  up  his 
transcript, '  such  evidence  could  have  been 
supplied  by  certiorari  Issuing  out  of  this 
court.  Such,  however,  was  not  the  case  with 
the  testimony  which  appellant  now  asks  us 
to  consider  as  a  part  of  the  bill  of  exceptions. 
This  testimony,  as  we  have  stated,  was  not 
reduced  to  writing  and  identified  by  the 
presiding  Judge  and  filed  and  thus  made  a 
part  of  the  bill  of  exceptions.  Therefore  any 
attempt  to  supply  the  same  by  an  order  of 
the  Judge  in  vacation  and  after  the  time  for 
the  filing  of  the  bill  of  exceptions  had  expir- 
ed could  not  have  the  effect  of  bringing  such 
statement  into  the  record  by  bill  of  excep- 
tions. A  circuit  Judge  has  no  power  In  vaca- 
tion to  add  to  or  amend  a  bill  of  exceptions 
after  the  expiration  of  the  time  for  the  fil- 
ing of  such  bill  of  exceptions.  See  Stlnson 
v.  Shafer,  58  Ark.  110,  23  S.  W.  651;  Madison 
County  v.  Maples,  103  Ark.  44,  145  S.  W. 
887;  Routh  v.  Thorpe,  103  Ark.  46,  145  S. 
W.  888.  Therefore  this  court  cannot  treat 
the  purported  testimony  of  J.  F.  McGehee  as 
a  part  of  the  bill  of  exceptions,  and  the  mo- 
tion for  rehearing  is  denied. 


RIDER  v.  STATE.   (No.  63.) 

(Supreme  Court  of  Arkansas.  Jan.  1, 1917.) 

Animals  <8=>36  —  Contagious  Diseases  — 
Criminal  Pboskcutiow— Inpobmation. 
An  information  for  violation  of  the  regula- 
tions for  cattle  tick  eradication,  promulgated 
by  the  board  of  control  of  the  agricultural  sta- 
tion under  Acts  1915,  p.  338,  which  merely 
charged  defendant  with  having  refused  to  dip 
certain  cattle,  held  sufficient  without  alleging  re- 
fusal to  bring  cattle  when  prdered  by  inspector 
to  a  regular  disinfecting  station  for  the  purpose 
of  having  them  properly  dipped. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  H  95,  96;  Dec.  Dig.  <S=»36.] 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty ;  Jas.  Cochran,  Judge. 

Polk  Rider  was  convicted  for  violation  of  a 
rule  of  the  board  of  control  of  the  agricultur- 


al station  concerning  cattle  tick  eradication, 
and  appeals.  Affirmed. 

T.  A.  Pettlgrew,  of  Charleston,  for  appel- 
lant Wallace  Davis,  Atty.  Gen.,  and  Hamil- 
ton Moses,  Asst  Atty.  Gen.,  for  the  State. 

McCULLOCH,  C.  J.  This  is  a  prosecution 
for  alleged  violation  of  a  rule  promulgated 
by  the  board  of  control  of  the  agricultural 
station  concerning  cattle  tick  eradication,  and 
the  case  Is  ruled  by  the  recent  opinion  of  this 
court  In  Davis  v.  State,  190  S.  W.  436,  except 
as  to  the  sufficiency  of  the  information  filed 
by  the  prosecuting  attorney  instituting  the 
prosecution. 

It  Is  contended  that  the  Information  Is  not 
sufficient  because  it  merely  charges  the  de- 
fendant with  having  refused  to  "dip  certain 
cattle,"  without  alleging  specifically  that  he 
refused  to  comply  with  the  regulation  by 
bringing  his  cattle,  when  ordered  by  the  in- 
spector, to  "a  regular  disinfecting  station  for 
the  purpose  of  having  them  properly  dipped." 
We  think  that  the  language  set  forth  in  the 
information  Is  sufficient  to  put  the  defendant 
upon  notice  as  to  the  specific  offense  with 
which  he  is  charged. 

Affirmed. 


MATS  v.  BLAIR  et  ux. 
(Supreme  Court  of  Arkansas. 


(No.  62.) 
Jan.  1,  1917.) 


Vendor  and  Pubohaseb  «=»341(3)— Executo- 
bt  Contract— Tender— Good  Faith— Evi- 
dence. 

In  an  action  to  recover  money  paid  under 
an  executory  contract  for  sale  of  land  on  the 
ground  of  vendor's  failure  to  furnish  marketable 
title,  Supreme  Court  held  that  purchaser's  com- 
plaint should  be  dismissed  unless  he  elected  to 
complete  contract  by  tender  of  price,  in  which 
event  vendor  should  have  reasonable  opportunity 
to  make  title  marketable.  Thereafter  nothing 
was  done  for  five  months,  when  purchaser  made 
formal  tender  of  balance  of  price  and  offered  to 
allow  vendor  30  days  in  which  to  perfect  title. 
Held,  a  finding  was  justified  that  purchaser's 
tender  was  not  made  in  good  faith  but  merely 
for  the  purpose,  o'f  securing  advantageous  posi- 
tion in  controversy,  and  complaint  was  proper- 
ly dismissed,  where  purchaser  declined  offer  of 
court  to  fix  definite  time  in  which  vendor  should 
make  title  marketable. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  1012-1014;  Dec.  Dig. 
®=»341(3).] 

Smith,  J.,  dissenting. 

Appeal  from  Searcy  Chancery  .Court;  T.  H. 
Humphreys,  Chancellor. 

Action  by  Ed.  Mays  against  George  T. 
Blair  and  wife.  Judgment  of  dismissal  for 
defendants,  and  plaintiff  appeals.  Affirmed. 

Bratton  &  Bratton,  of  Little  Rock,  for  ap- 
pellant S.  W.  Woods  and  A.  T.  Barr,  both 
of  Marshall,  for  appellees. 

McCULLOCH,  O.  J.  Appellant  and  appel- 
lee entered  Into  a  written  contract  for  the 
sale  and  conveyance  by  the  latter  to  the  for- 
mer of  125  lots  in  the  town  of  Leslie,  Ark., 
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for  the  agreed  purchane  price  of  $10^000,  of 
which  |2,000  was  paid  at  the- time  of  the  exe- 
cution of  the  contract  and  $1,000  was  paid 
later.  Defects  appeared  in  the  title  which 
had  to  be  perfected,  and  negotiations  were 
finally  broken  off,  and  appellant  instituted 
an  action  in  the  chancery  court  against  ap- 
pellee to  recover  the  sum  paid  under  the  con- 
tract, and  alleged  that  appellee  had  failed 
to  furnish  a  marketable  title.  The  chancery 
court  decreed  in  appellant's  favor  for  the  re- 
covery of  the  sum  of  $1,000  paid  as  afore- 
said, but  refused  to  decree  a  recovery  of  the 
sum  of  $2,000  paid  at  the  time  of  the  execu- 
tion of  the  contract  Both  parties  appealed 
to  this  court. 

We  found,  in  considering  the  case,  that  the 
title  of  appellee  was  imperfect  only  as  to  a 
small  Interest  in  some  of  the  lots,  and  that 
appellant  bad  wrongfully  broken  off  negotia- 
tions without  giving  appellee  reasonable  time 
within  which  to  perfect  the  title,  and  we  re- 
versed the  decree  on  the  cross-appeal  of  ap- 
pellee Blair,  with  directions  to  dismiss  the 
appellant's  complaint  for  want  of  equity  un- 
less he  elected  to  complete  the  contract  "by 
tendering  the  purchase  price,  in  which  event 
appellee  should  be  given  a  reasonable  oppor- 
tunity to  perfect  the  title  so  as  to  make  it 
marketable."  Mays  v.  Blair,  120  Ark.  69,  179 
S.  W.  331. 

The  case  was  decided  by  this  court  on  July 
12,  1915,  and  a  petition  for  rehearing  was 
overruled  on  September  25,  1915,  when  the 
Judgment  of  this  court  became  final,  and  the 
mandate  was  sent  down  to  the  lower  court 
Nothing  further  appears  to  have  occurred 
between  the  parties  until  February  15,  1916, 
when  appellant  called  appellee  into  a  bank- 
ing room  In  the  town  of  Leslie,  and  In  the 
presence  of  witnesses  made  what  he  claims 
to  have  been  a  legal  tender  of  the  balance 
of  purchase  price  of  the  land  and  demanded 
a  conveyance  with  an  abstract  showing  a 
marketable  title  to  the  land.  The  conversa- 
tion between  the  parties  was  taken  down  by 
a  stenographer,  with  whom  arrangements  had 
been  previously  made  by  appellant,  and  It  ap- 
pears in  full  in  the  record  in  this  case.  It 
is  evident  that  appellant  was  acting  under 
the  advice  of  his  counsel  and  was  preparing 
himself  for  a  further  controversy  with  appel- 
lee. He  read  to  appellee  a  prepared  written 
statement  in  which  he  recited  the  litigation 
between  the  parties,  and  the  effect  of  the  de- 
cision of  this  court,  and  containing  the  an- 
nouncement that  he  was  ready  to  comply 
with  the  contract  by  paying  the  balance  of 
the  purchase  price  when  a  marketable  title, 
as  defined  by  the  Supreme  Court,  was  duly 
tendered,  and  he  offered  to  allow  appellee 
30  days  within  which  to  perfect  the  title. 
Appellee  informed  appellant  in  this  conver- 
sation that  he  had  been  making  efforts  to 
secure  quitclaim  deeds  from  certain  parties 
which  would  cure  the  defect  in  the  title,  and 
that  be  would,  within  a  reasonable  time,  se- 


cure these  deeds,  and  proposed  to  do  so  by 
the  time  that  the  chancery  court  convened  at 
the  next  term.  The  question  arose  between 
the  parties  as  to  payment  of  interest,  and  ap- 
pellant said  that  he  would  pay  Interest  If 
the  court  decided  that  he  was  legally  liable 
for  the  same. 

At  the  next  term  of  court,  the  cause  was 
heard  upon  oral  testimony,  and  the  court 
found  that  appellant  had  not  made  a  prop- 
er tender  to  appellee  of  the  balance  of  the 
purchase  price,  and  also  held  that  the  time 
specified  by  the  appellant  for  the  completion 
of  the  title  was  unreasonable ;  but  the  court 
offered  to  fix  60  days  as  a  reasonable  time 
within  which  appellee  should  perfect  the  ti- 
tle, which  offer  appellant  refused,  and  the 
court  dismissed  the  complaint  for  want  of 
equity. 

We  are  of  the-  opinion  that  the  court  was 
justified  in  finding  from  the  evidence  that 
the  alleged  tender  was  not  made  in  good 
faith,  but  that  appellant  was  merely  seek- 
ing an  advantageous  position  to  further  pur- 
sue the  controversy  without  attempting  to 
carry  out  his  contract.  In  fact,  appellant 
was  asked  while  on  the  witness  stand  if  he 
really  wanted  the  land,  and  he  replied  that 
he  wanted  to  comply  with  his  contract, 
which  may  be  fairly  interpreted  to  mean  that 
he  wanted  to  stay  within  the  letter  of  his  con- 
tract but  was  unwilling  to  say  that  he  want- 
ed to  buy  the  land.  The  court  was  therefore 
Justified  in  finding  that  not  only  there  was  a 
failure  to  make  a  legal  tender  of  the  money, 
technically  speaking,  and  also  that  the  pro- 
posal of  appellant  was  not  made  In  good 
faith,  but  merely  for  the  purpose  of  placing 
himself  in  a  position  to  pursue  the  controver- 
sy further,  without  being  compelled  to  com- 
ply with  his  contract.  The  court  offered  to 
require  the  appellee  to  remedy  the  defects 
In  the  proportionately  small  Interests  in  the 
title  within  60  days,  which  was  a  reasonable 
time,  and,  when  appellant  again  broke  off  the 
negotiations  by  his  refusal  to  accept  those 
terms,  the  court  properly  dismissed  his  com- 
plaint for  want  of  equity. 

The  decree  is  therefore  affirmed. 


SMITH,  J.,  dissents, 
not  participating. 


HUMPHREYS,  J., 


BOTNTON  LAND  &  LUMBER  CO.  v.  DTE. 
(No.  70.) 

(Supreme  Court  of  Arkansas.  Jan.  1, 1917.) 

1.  Loos  and  Logging  <g=>8(5)  —  Breach  or 
Contract— Measure  of  Damages. 

In  an  action  for  the  breach  of  a  contract  to 
cut  and  haul  timber  to  the  defendant's  mill,  the 
measure  of  damages  is  plaintiff's  loss  of  profits. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Dec.  Dig.  <S=»8(5);  Contracts,  Cent. 
Dig.  S  891.] 

2.  Logs  ano  Logging  ®=»8(5)  —  Breach  of 
Contract— Measure  ot  Damages. 

In  an  action  for  the  breach  of  a  contract  to 
cut  and  haul  timber  to  the  defendant's  mill  for 
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a  stipulated  price  per  thousand  feet,  as  the  cost 
of  establishing  slab  roads  was  a  part  of  the  ex- 
pense to  be  borne  by  plaintiff  in  performing-  the 
contract,  it  should  have  been  deducted  from  his 
gross  profits  in  order  to  arrive  at  his  net  profits, 
since  plaintiff  was  not  entitled  to  be  put  in  a 
better  position  by  reason  of  the  breach  than  he 
would  have  been  if  he  had  been  allowed  to  carry 
out  the  contract. 

{Ed.  Note.— Fof  other  cases,  see  Logs  and 
Logging,  Dec.  Dig.  «=>8(5);  Contracts,  Cent. 
Dig.  {  891.] 

3.  Loos  and  Logging  <S=8(5)  —  Evidence  — 
Sufficiency. 

In  an  action  for  breach  of  a  contract  to  cut 
and  haul  timber  to  defendant's  mill,  evidence 
held  not  to  establish  either  an  express  or  an 
implied  independent  contract  to  pay  plaintiff  for 
constructing  slat)  roads  upon  which  to  haul  the 
timber. 

[Ed.  Note.— For  other  cases,  see  Logs  and  Log- 
ging, Dec.  Dig.  <8=>8(5).] 

4.  Appeal  and  Ebbob  «=>1050(2)— Review- 
Prejudicial  Ebbob. 

In  an  action  for  breach  of  a  contract  to  cut 
and  haul  timber  to  defendant's  mill,  the  admis- 
sion of  evidence  that  plaintiff  and  his  brother 
were  summoned  to  appear  before  the  grand  jury, 
and  that  indictments  had  been  returned  against 
certain  officers  of  the  defendant  for  carrying 
concealed  weapons,  that  their  fines  were  paid  by 
defendant,  and  that  the  managing  officers  of 
defendant  became  angry  with  plaintiff  and  his 
brother  on  this  account,  and  stated  that  they  did 
not  want  them  to  work  for  defendant  any  lon- 
ger, as  they  were  causing  trouble,  was  prejudi- 
cial error,  since  the  motive  of  defendant  in  re- 
fusing to  allow  plaintiff  to  carry  out  his  contract 
was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4154;  Dec.  Dig.  <$=>1050(2).] 

Appeal  from  Circuit  Court,  Mississippi 
County;  W.  J.  Driver,  Judge. 

Action  by  Tom  Dye  against  the  Boyoton 
Land  ft  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded  for  new  trial. 

C.  A.  Cunningham,  of  Blytheville,  and 
Jones,  Hocfcer,  Sullivan  ft  Angert,  of  St 
Louis,  Mo.,  for  appellant  O.  O.  Patterson, 
of  Clarksville,  and  Sellers  ft  Sellers,  of  Mor- 
rllltou,  for  appellee. 

HART,  J.  Appellee  entered  into  a  con- 
tract with  appellant  whereby  he  was  to  cut 
and  haul  timber  to  appellant's  mill  ,  from  a 
certain  tract  of  land  near  it  for  a  stipulated 
price,  and  this  action  is  Instituted  by  him  to 
recover  damages  for  an  alleged  breach  of 
the  contract  by  appellant  The  contract  was 
made  in  March,  1914,  and  under  it  appellee 
was  to  receive  the  sum  of  $2.75  per  thousand 
feet  for  the  timber  cut  and  hauled  by  him 
from  the  land  to  appellant's  railroad  tracks, 
where  the  haul  was  a  half  of  a  mile  or  less 
and  $3.25  per  thousand  where  It  exceeded  a 
half  of  a  mile.  Appellee  worked  under  this 
contract  until  some  time  in  April  or  May, 
when  the  mill  was  abut  down.  He  com- 
menced work  under  it  again  In  September, 
and  continued  to  work  until  about  December. 
Appellee  stated  that  Information  reached 


him  that  the  company  would  not  let  him 
work  under  the  contract  any  longer,  and  he 
asked  the  general  manager  about  it;  that  the 
general  manager  referred  him  to  the  woods 
foreman;  that  he  was  unable  to  And  the 
woods  foreman,  who  had  gone  to  St  Louis, 
and  that  finally,  after  gping  from  one  officer 
to  another,  he  was  told  that  he  could  not  do 
any  more  work  under  the  contract;  that  no 
reason  was  given  for  stopping  him.  Appel- 
lee then  stated  what  profit  he  had  been  mak- 
ing while  at  work  under  the  contract  He 
also  stated  that  he  had  expended  a  certain 
amount  of  money  in  building  slab  roads  for 
the  purpose  of  hauling  timber.  According 
to  the  testimony  adduced  by  appellant  it 
did  not  stop  appellee  from  working  under 
the  contract  but  its  officers  stated  that  they 
were  anxious  for  appellee  to  continue  haul- 
ing the  timber.  The  officers  of  the  company 
admitted  that  appellee  had  leased  certain 
farm  lands  from  appellant  and  that  they 
had  given  him  notice  to  vacate  these  lands 
when  his  lease  terminated,  but  they  said 
that  it  had  no  connection  whatever  with  the 
timber  contract.  Testimony  was  also  ad- 
duced by  appellant,  tending  to  show  that  it 
furnished  the  slabs  at  the  request  of  ap- 
pellee to  build  the  road,  and  hauled  them 
to  the  point  on  its  tracks  from  which  the 
slab  roads  were  to  be  constructed;  that  they 
did  this  whenever  requested  by  persons  with 
whom  the  company  had  made  a  contract  for 
hauling  timber,  but  that  it  was  understood 
that  the  company  was  not  to  be  charged  for 
the  labor  performed  In  constructing  the  slab 
roads.  Persons  engaged  In  hauling  timber 
for  appellee  under  his  contract  testified  that 
they  helped  build  the  slab  roads,  and  that  it 
was  done  for  the  benefit  of  appellee,  and  that 
they  made  no  charge  for  their  services.  The 
jury  returned  a  verdict  in  favor  of  appellee 
and  the  case  Is  here  on  appeal. 

[1]  It  is  first  contended  by  counsel  for  ap- 
pellant that  loss  of  profits  is  not  the  measure 
of  damages  for  breach  of  contracts  like  the 
one  under  consideration.  We  do  not  agree 
with  counsel  In  this  contention.  Logging  and 
lumbering,  in  their  various  phases,  consti- 
tute a  business  which  has  been  carried  on 
so  extensively  that  the  costs  and  profits  of 
any  particular  enterprise  are  no  longer  a 
matter  of  conjecture  or  speculation,  but  can 
be  estimated  with  such  certainty  as  to  war- 
rant the  use  of  profits  lost  as  a  measure  of 
damages  In  actions  for  breach  of  such  con- 
tracts. See  case  note  to  53  L.  R  A.  at  page 
52 ;  Alf  Bennett  Lumber  Co.  v.  Walnut  Lake 
Cypress  Co.,  105  Ark.  421,  151  S.  W.  275; 
Ford  Hardwood  Lbr.  Co.  v.  Clement  97  Ark. 
522,  135  S.  W.  343;  Beekman  Lumber  Co.  v. 
Kittrell,  80  Ark.  288,  96  S.  W.  988;  Grayling 
Lumber  Co.  v.  Hemingway,  187  S.  W.  327. 

[2]  It  is  also  contended  that  the  court  er- 
red in  allowing  to  be  submitted  to  the  jury 
the  question  of  whether  or  not  appellant  was. 
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liable  to  appellee  for  the  amount  expended  by 
him  for  the  construction  of  the  slab  roads. 
In  this  contention  we  think  that  counsel  are 
correct  In  estimating  the  damages,  If  any, 
which  appellee  was  entitled  to  recover,  the 
cost  of  constructing  the  slab  roads  was  a 
part  of  the  expense  to  be  borne  by  appellee 
In  performing  his  contract,  and  should  have 
been  deducted  from  his  gross  profits  in  or- 
der to  arrive  at  his  net  profits. 

Appellee  was  not  entitled  to  be  put  in  a 
better  position  by  reason  of  the  breach  than 
he  would  have  been  if  appellant  had  allowed 
him  to  carry  out  the  contract  Magnolia 
Metal  Company  v.  Gale,  189  Mass.  124,  75 
N.  E.  218;  Sedgwick  on  Damages  (Oth  .Ed.) 
S  607. 

[S]  But  it  is  contended  by  counsel  for  ap- 
pellee that  appellant  in  an  independent  con- 
tract agreed  to  pay  him  for  building  the 
slab  roads.  We  do  not  think  so.  Appellee's 
own  testimony  does  not  go  to  the  extent  of 
establishing  the  fact  that  appellant  either 
by  an  express  or  an  implied  contract,  agreed 
to  pay  him  for  constructing  the  slab  roads. 
His  own  testimony  establishes  no  more  than 
the  fact  that  appellant  permitted  him  to  con- 
struct the  slab  roads  and  hauled  him  the 
slabs  from  its  mill  over  its  log  road  to  the 
point  where  he  commenced  to  build  the  slab 
roads.  The  other  testimony  shows  that  this 
was  done  for  the  benefit  of  appellee,  and 
was  done  pursuant  to  a  custom  of  appellant 
with  all  Its  haulers,  and  that  It  was  under- 
stood In  such  cases  that  the  roads  should  be 
constructed  without  any  cost  to  appellant 
except  to  furnish  the  slabs.  Hence  the  court 
erred  in  submitting  to  the  Jury  the  question 
of  appellant's  liability  to  appellee  for  the 
construction  of  the  slab  roads,  but  under  the 
evidence  should  have  told  the  Jury  as  a  mat- 
ter of  law  that  appellant  was  not  liable 
therefor. 

[4]  Over  the  objection  of  appellant  appel- 
lee was  permitted  to  show  that  he  and  his 
brother  were  summoned  to  appear  before  the 
grand  Jury,  and  that  indictments  were  re- 
turned against  certain  officers  of  appellant 
for  carrying  concealed  weapons;  that  their 
fines  were  paid  by  appellant  and  that  the 
managing  officers  of  appellant  became  "angry 
on  this  account  and  so  expressed  them- 
selves to  certain  persons,  and  stated,  fur- 
ther, that  appellee  and  his  brother  were 
causing  trouble  to  appellant  and  that  they 
did  not  want  them  to  work  for  appellant  any 
longer.  Error  calling  for  a  reversal  of  the 
Judgment  is  assigned  because  of  the  act  of 
the  court  in  admitting  this  testimony  to  go. 
before  the  Jury.  We  think  the  action  of  the 
court  in. this  respect  was  prejudicial  to  the: 
rights  of  appellant  and  fox.. that  reason  the: 
Judgment  should  be  reversed..  The  rule  is 
well  settled  that  in  actions  for  breach  of  a 
contract  the.  losses  sustained  do  not  usually 
Involve  any  other  than  pecuniary  elements,, 


and  for  that  reason'  the  motive  which  caus- 
es the  breach  of  the.  contract  cannot  increase 
the  injury.  Hence  the  right  of  recovery  lg 
wholly  Independent  of  the  motive  which  in- 
duced the  act  or  omission  which  constitutes 
the  cause  of  action.  No  foundation  for  ex- 
emplary damages  was  shown.  The  intent 
and  motive  of  appellant  or  whether  Its  offi- 
cers acted  In  good  faith  or  not  was  wholly 
Immaterial. 

The  sole  question  was  whether  or  not  ap- 
pellee's rights  were  invaded,  and,  if  so,  the 
amount  of  damages  suffered  by  him.  The 
particular  reasons  or  motives  which  appel- 
lant or  Its  officers  may  have  had  in  rema- 
in g  to  permit  appellee  to  continue  to  work 
under  his  contract  were  not  in  issue.  Jen- 
kins v.  Kirtley,  70  Kan.  801,  79  Pac.  671; 
Moyer  v.  Gordon,  113  Ind.  282,  14  N.  E.  476; 
Grand  Tower  Go.  v.  Phillips,  90  U.  8.  (28 
WaU.)  471,  23  L.  Ed.  71 ;  Duche  v.  Wilson,  37 
Hun  (N.  Y.)  519. 

For  the  errors  Indicated  In  the  opinion, 
the  Judgment  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 


0HI0AGO,  B.  I.  *  P.  BY.  CO.  v.  ALLISON 
et  al.    (No.  61.) 

(Supreme  Court  of  Arkansas.    Jan.  L  1917.) 

Cashiers  €=277(6)  —  Excessive  Amodwt  ■•>- 
Cabbiebs  Requiring  White  ,  Passengers 
to  Bids  in  Negbo  Cabs. 
An  award  of  $250  to  each  of  two  women 
against  a  carrier  for  requiring  them  to  ride  in  a 
negro  coach  with  negroes  held  excessive  and  re- 
duced to  $50  each,  where  the  evidence  showed 
that  they  rode  only  three  or  four  miles,  that 
their  escorts  were  near  by,  that  the  conductor's 
wife  was  in  a  seat  across  the  aisle  from  them, 
and  that  they  were  invited  Into  the  negro  coach 
because  the  other  compartment  of  the  car  was 
crowded  with  men,  many  of  whom  were  smoking. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  1084 ;  Dec.  Dig.  <8=»277(6).] 

Appeal  from  Circuit  Court,  Hot  Spring 
County;  W.  H.  Evans,  Judge. 

Actions  by  Mrs.  Lennie  E.  Allison  and  by 
Miss  Ida  Trussell  against  the.  Chicago,  Bock 
Island  &  Pacific  Railway  Company.  Judg- 
ments for  plaintiffs,  and  defendant  appeals. 
Modified  and  affirmed. 

Thou.  S.  Buzbee  and  Geo.  B.  Pugh,  both  of 
Little  Beck,  for  appellant  M.  S.  Cobb,  of 
Hot  Springs,  for  appellees. 

McCtJLLOCH,  a  J.  The  plaintiffs,  Mrs. 
Lennie  Hi  Allison  and  Miss  Ida  Truseeir, 
white  parsons.  Instituted  separate  actions 
against  the  Chicago,  Bock  Island  &  Pacific 
Railway  Company  to  recover  damages  on 
account  of  having  been  required,  as  alleged, 
to  ride  in  a  negro  coach  with  negroes.  The 
plaintiffs  were  sisters,  and  Miss  Trussell 
■died,  during,  the  pendency  of  the  actions.  The 
action  instituted  by  Miss  Trussell  was  re- 
vived in  the  name  of  the  administrator  of 
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her  estate,  and  the  two  actions  were  consol- 
idated and  tried  together.  The  case  has  been 
here  on  a  former  appeal,  and  the  judgments 
against  the  defendant  were  reversed.  120 
Ark.  54,  178  8.  W.  401.  On  the  second  trial 
the  Jury  returned  a  verdict  assessing  dam- 
ages in  the  sum  of  $260  in  favor  of  each  of 
the  plaintiffs,  and  the  only  question  raised  on 
this  appeal  concerns  the  excessiveness  of  the 
award  of  damages. 

The  incident  out  of  which  the  claim  for 
damages  arose  took  place  on  March  18,  1013, 
and  Mrs.  Allison  was  then  about  18  years  of 
age  and  unmarried.  Her  sister,  Miss  Trus- 
sell,  was  about  14  years  old.  They  boarded 
the  train  at  Price  for  the  purpose  of  riding 
to  Lawrence,  another  station  three  or  four 
miles  distant,  and  were  in  company  with 
their  brother,  a  lad  about  12  years  old,  and  a 
Mr.  Wyatt  and  the  tatter's  wife.  Mrs.  Wyatt 
was  chaperoning  the  party,  as  Mrs.  Allison 
states  In  her  testimony.  There  was  only  one 
coach,  divided  Into  two  compartments,  one 
for  white  passengers  and  the  other  for  color- 
ed passengers.  The  compartment  for  white 
passengers  was  crowded  with  men,  many  of 
whom  were  smoking,  and  the  conductor  di- 
rected the  three  ladies  to  go  into  the  negro 
compartment,  telling  them  that  his  wife  was 
riding  in  there,  and  that  it  would  be  more 
comfortable  for  them  on  account  of  the 
crowded  condition  of  the  other  compartment 
and  the  fact  that  it  was  filled  with  tobacco 
smoke.  Mr.  Wyatt  and  the  boy  were  given 
seats  in  the  white  compartment  with  the 
men. 

There  is  a  conflict  in  the  testimony  as  to 
the  precise  time  when  the  conductor  made 
this  explanation  to  the  ladies  of  his  reason 
for  putting  them  In  the  negro  compartment 
The  conductor  testified  that  he  made  that 
explanation  to  the  ladies  when  he  invited 
them  into  the  negro  compartment,  but  Mrs. 
Allison  testified  that  the  explanation  was 
made  after  they  had  taken  seats  in  there  and 
when  they  protested  against  remaining  in 
there.  She  states  that  the  conductor  told 
her  that  his  wife  was  In  that  compartment, 
and  pointed  to  a  veiled  lady  sitting  across 
the  aisle,  but  that  she  (witness)  could  not 
discover  whether  the  woman  was  white  or 
colored.  It  is  undisputed  that  the  white  com- 
partment was  crowded  with  men  who  were 
smoking,  and  that  the  conductor's  wife  was 
in  the  negro  compartment,  sitting  across  the 
aisle  from  the  plaintiff.  Mrs.  Allison  gives 
no  reason  Dor  doubting  the  truth  of  the  con- 
ductor's statement  that  the  lady  across  the 
aisle  was  his  wife,  and  it  la  not  contended 
that  the  conductor  treated  the  ladles  other- 
wise than  with  the  utmost  courtesy,  unless  it 
can  be  said  to  have  been  a  discourtesy  to 
politely  invite  them  into  the  colored  coach 
where  his  wife  waa  seated.  The  conductor 
admitted  that  his  act  was  In  violation  of  the 
rales  of  the  company  about  separating  white 


and  colored  passengers,  but  stated  that  he 
did  what  he  thought  was  for  the  comfort  of 
the  ladies,  as  be  bad  done  for  his  wife. 

We  are  of  the  opinion  that  the  jury's 
award  of  damages  was  clearly  excessive. 
Mrs.  Allison  states  in  her  testimony  that  she 
rode  unwillingly  in  the  negro  compartment, 
and  was  frightened  and  nervous  and  felt 
humiliated  on  account  of  having  to  ride  with 
negroes,  but  with  her  brother  and  the  hus- 
band of  Mrs.  Wyatt,  the  chaperone,  sitting 
near  by,  and  the  conductor's  wife  sitting 
across  the  aisle,  her  fears  appear  to  us  to 
have  been  groundless.  They  only  rode  three 
or  four  miles,  perhaps  covering  a  period  of 
10  or  16  minutes,  and  the  discomfort  and 
sense  of  humiliation  could  not  have  been  very 
considerable  under  those  circumstances.  We 
appreciate  the  fact  that  it  was  distasteful 
to  the  ladies  to  be  thus  forced  by  circum- 
stances to  ride  in  the  compartment  set  apart 
for  negro  passengers,  but  when  it  comes  to 
measuring  the  discomfort  in  an  award  of 
damages  we  think  that  the  Injury  sustained 
was  not  very  considerable.  It  is  difficult  to 
find  a  rule  whereby  such  damages  can  be 
measured,  but  we  think  that  $50  Is  a  suffi- 
cient sum  for  each  of  the  ladles  to  recover 
on  account  of  this  violation  of  their  rights. 

The  amount  to  be  recovered  by  each  of  the 
plaintiffs  is  reduced  to  that  sum,  and  the 
Judgments  are  accordingly  modified. 


B.EIFF  et  al.  v.  REDFIELD  SCHOOL 
BOARD  et  al.  (No.  40.) 
(Supreme  Court  of  Arkansas.    Dec.  18,  1016.) 

1.  Schools  and  School  Districts  e=>81(2) 
—Contractors— Bonds— Actions  Against 
Surety— Parties  Entitled  to  Sue. 

In  the  absence  of  statute,  no  action  can  be 
maintained  by  a  materialman  on  a  public  con- 
tractor's bond  given  to  the  owner  of  property 
for  labor  and  material  furnished,  unless  there 
la  a  provision  in  the  bond  promising  to  pay 
the  materialmen. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §{  196,  196;  Dec. 
Dig.  <S=»81(2)J 

2.  Schools  and  School  Districts  «=>81(2)— 
Contractor's  Bond  —  Actions  Aoainst 
Surety — Persons  Entitled  to  Sue— Stat- 
ute.' 

An  action  may  be  maintained  by  a  material- 
man for  material  supplied  in  the  fulfillment  of 
the  contract  on  a  public  contractor's  bond  exe- 
cuted pursuant  to  a  statute  which  provides 
that  it  shall  inure  to  the  benefit  of  those  fur- 
nishing labor  and  materials. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  H  105,  196;  Dec. 
Dig.  <8=»81(2).] 

3.  Schools  and  School  Districts  <*o81(2)— 
Contractors  —  Statutory  Bond  —  Condi- 
tion. 

A  bond  given  by  a  contractor  for  a  public 
school  building  and  his  sureties  conditioned  that 
they  would  pay  all  labor  and  materials  for  the 
building,  filed  in  the  office  of  the  clerk  of  the  cir- 
cuit court,  and  approved  by  him,  was  a  bond 
executed  pursuant  to  Acts  1911,  p.  404,  I  2, 
requiring  one  contracting  with  a  public  officer 
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to  erect  a  public  building  to  enter  into  a  bone 
approved  by  the  clerk  of  the  circuit  court  con- 
ditioned that  the  contractor  shall  pay  the  in- 
debtedness for  labor  and  material  furnished  in 
die  construction  of  the  public  building. 

[Sd.  Note.— For  other  case*,  see  Schools  and 
School  Districts,  Cent  Dig.  U  196,  196;  Dec. 
Dig.  <8=81(2)J 

4.  Schools  and  School  Districts  «j=>81(2)— 
contractor's  bond— (directors— "public 

O FTTTClSBfl  ■  *  * 

The  board  of  school  directors  are  "public 
officers"  within  Acta  1911,  p.  464,  |  2,  provid- 
ing for  contractor's  bond  for  those  entering  into 
contracts  with  public  officers  for  the  erection 
or  improvement  of  public  buildings. 

[Ed.  Nota— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  ii  195,  196;  Dec. 
Dig.  «=>81(2). 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Public  Officer.] 

5.  Schools  and  School  Distbiots  <s=>81(2)— 
Contractor's  Bond — Extent  of  Liability. 

Acts  1911,  p.  464,  f  2,  requiring  contractors 
for  public  buildings  to  give  bond  to  pay  the 
indebtedness  for  labor  and  material  furnished 
in  the  construction  of  public  buildings,  creates 
a  liability  on  the  bond  only  for  materials  ac- 
tually used  in  the  construction  of  the  building. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  ft  195,  196;  Dec. 
Dig.  «=>81<2)J 

6.  Tboveb  and  Conversion  <3=>10 — Contrac- 
tob's  Bond  —  Liability  of  Surety  —  CON- 
VERSION. 

Where  the  surety  on  a  public  contractor's 
bond  directed  the  safe  of  materials  delivered  to 
the  building  but  not  used  in  its  construction, 
such  sale  was  a  conversion  which  rendered  the 
surety  liable  to  the  materialman. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  §§  84-94;  Dec.  Dig.  €=> 
10.]. 

7.  Schools  and  Schools  Districts  «=»81(2) 
— Contractor's  Bond— Liability  of  Sure- 
ty—Riqht  of  Materialman. 

The  surety  on  the  bond  of  a  contractor  for  a 
schoolbouse  given  under  Acts  1911,  p.  464,  S  2, 
is  liable  to  a  materialman  for  the  price  of  ma- 
terials actually  used  in  the  building,  though  the 
directors  refused  to  permit  the  surety  to  com- 
plete the  building  and  expended  more  than 
was  necessary  in  completing  it 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  ft  195,  196;  Dec. 
Dig.  <a=>81<2).] 

Appeal  from  Pulaski  Chancery  Court ;  Jno. 
E.  Martineau,  Chancellor. 

Action  by  the  Redfleld  School  Board  and 
another  against  H.  F.  Beiff  and  others.  De- 
cree for  the  plaintiffs,  and  defendants  appeal. 
Affirmed. 

Carmichael,  Brooks,  Powers  ft  Rector.,  of 
Little  Rock,  for  appellants.  Mehaffy,  Reld 
4k  Mehaffy,  of  Little  Bock,  for  appellees. 

HART,  J.  On  February  19, 1915,  the  board 
at  directors  of  Redfleld  school  district  and 
the  dark  Pressed  Brick  Company  of  Mal- 
vern, Ark.,  instituted  this  action  in  the  chan- 
cery court  against  the  jEtna  Accident  ft  Lia- 
bility Company,  J.  W.  Sanders,  and  U.  F. 
Relff,  to  recover  $527.56  and  the  accrued  in- 
terest, alleged  to  be  the  balance  due  for  85,- 
000  bricks  that  were  used  in  the  construction 


of  a  schoolbouse  by  said  school  board.  The 
material  facts  are  as  follows: 

On  the  27th  day  of  June,  1914,  the  Redfleld 
school  board  of  Redfleld,  Ark,  entered  into  a 
contract  in  writing  with  S.  A.  Sanders  to 
erect  a  school  building  for  the  district  for  the 
consideration  of  $6,100  to  be  paid  him  by  the 
district  The  contract  contained  plans  and 
specifications  as  to  the  manner  of  the  per- 
formance of  the  work ;  but  inasmuch  as  none 
of  its  provisions,  except  article  5,  have  any 
bearing  en  the  issues  raised  by  the  appeal,  we 
need  only  refer  to  that  article. 

Article  6  provided,  in  substance,  that 
should  the  contractor  at  any  time  fail  in  any 
respect  to  prosecute  the  work  with  diligence 
or  fail  in  the  performance  of  any  of  the 
agreements  of  the  contract,  upon  such  neglect 
or  failure  being  certified  by  the  architect,  the 
owner  shall  have  the  right  after  three  days' 
written  notice  given,  to  terminate  the  employ- 
ment of  the  contractor  and  take  possession  of 
the  premises  for  the  purpose  of  completing 
the  work  and  may  employ  any  other  persons 
to  finish  the  work  and  provide  the  materials 
therefor.  Sanders  entered  into  a  bond  in  the 
sum  of  $12,500  with  J.  W.  Sanders,  H.  F. 
Relff,  and  the  -SStna  Accident  ft  Liability 
Company  as  his  sureties,  payable  to  the 
Redfleld  school  board,  for  the  faithful  per- 
formance of  the  contract  One  of  the  condi- 
tions of  the  bond  was  that  S.  A.  Sanders 
should  faithfully  and  promptly  perform  and 
keep  all  the  conditions  and  agreements  con- 
tained In  the  contract  and  should  pay  for  all 
labor  and  materials  for  same. 

S.  A.  Sanders,  the  contractor,  died  Septem- 
ber 12,  1914,  before  the  schoolhouse  was  fin- 
ished. The  work  on  the  building  ceased  after 
his  death,  and  the  school  board  gave  written 
notice  to  his  sureties  of  that  fact  and  noti- 
fied them  that  within  three  days  from  that 
date  the  board  would  take  possession  of  the 
building  and  complete  It  according  to  the 
terms  of  Its  contract  with  Sanders.  At  the 
expiration  of  three  days,  the  board  took  pos- 
session of  the  building  and  completed  it  ac- 
cording to  the  terms  of  the  contract  It  was 
proved  that  the  Clark  Pressed  Brick  Compa- 
ny of  Malvern,  Ark.,  had  shipped  to  the  con- 
tractor 85,000  brick  to  be  used  in  the  con- 
struction of  the  schoolhouse,  and  that  all  of 
these  bricks  went  into  the  construction  of  the 
building  except  about  11,000;  that  of  these, 
4,000  were  used  in  another  schoolhouse,  and 
7,000  were  sold  for  $42  at  the  instance  of  the 
agent  of  the  -SStna  Accident  ft  Liability  Com- 
pany ;  that  there  was  $527.56  and  the  accrued 
Interest  due  the  brick  company. 

The  chancellor  found  that  all  the  bricks 
furnished  went  into  the  building  except  11,- 
000,  and  that  there  was  due  the  Clark  Press- 
ed Brick  Company  $527.56  with  $46.44  inter- 
est ;  that  the  -Etna  Accident  ft  Liability  Com- 
pany is  liable  for  7,000  of  the  brick  which 
were  sold  by  reason  of  having  authorized  and 
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directed  the  sale  of  said  brick ;  but  that  as  to 
the  4,000  brick  which  were  not  sold,  and 
which  were  not  used  In  the  construction  of 
the  building,  neither  of  the  defendants  were 
liable.  A  decree  was  entered  in  accordance 
with  the  findings  of  the  chancellor,  and  the 
case  Is  here  on  appeal. 

The  defendant  Relff  was  engaged  In  the 
lumber  business  and  furnished  lumber  to  the 
contractor  to  be  used  in  the  construction  of 
the  schoolhouse  In  question,  and  procured  the 
JEtaa.  Accident  ft  Liability  Company  to  sign 
the  bond,  and  agreed  to  indemnify  It  from  all 
losses  thereunder.  He  signed  the  bond  as 
surety  because  he  was  Interested  in  the  con- 
tract to  the  extent  that  he  was  furnishing  the 
contractor  the  material  that  went  Into  the 
schoolhouse. 

The  correctness  of  the  decision  of  the  chan- 
cellor holding  the  sureties  liable  depends 
upon  whether  or  not  the  bond  was  executed 
pursuant  to  Act  446  of  the  Acts  of  1911  and 
the  construction  to  be  given  thereto.  See 
General  Acts  of  1911,  p.  462.  Section  2  of 
the  act  reads  as  follows: 

"Sec.  2.  Pubtio  Offioen.— Whenever  any  public 
officer  shall,  under  the  laws  of  this  state,  enter 
into  a  contract  in  any  sum  exceeding  one  hun- 
dred dollars,  with  any  person  or  persons,  for 
the  purpose  of  making  any  public  improve- 
ments, or  constructing  any  public  building,  or 
making  any  repairs  on  the  same,  such  officer 
shall  take  from  the  party  contracted  -with  a  bond 
with  good  and  sufficient  sureties  to  the  state 
of  Arkansas,  in  a  sum  not  less  than  doable 
the  sum  total  of  the  contract  whose  qualifica- 
tions shall  be  verified,  and  such  sureties  shall 
be  approved  by  the  clerk  of  the  circuit  court 
in  the  county  in  which  the  property  is  situated, 
conditioned  that  such  contractor,  or  contrac- 
tors shall  pay  all  indebtedness  for  labor  and 
material  furnished  in  the  construction  of  said 
public  building,  or  in  making  said  public  im- 
provements." 

[1]  In  the  absence  of  a  statute,  the  right 
to  sue  on  a  public  contractor's  bond  given  to 
the  owner  of  the  property  for  labor  and  ma- 
terial furnished  is  dependent  entirely  on  the 
terms  of  the  bond.  Without  some  provision 
promising  to  pay  the  laborers  and  material- 
men, an  action  cannot  be  maintained.  This 
Is  the  effect  of  our  decision  in  Eureka  Stone 
Co.  v.  First  Christian  Church,  86  Ark.  212, 
110  S.  W.  1042  and  RussellviUe  Water  ft 
Light  Co.  v.  Sauerman,  109  Ark.  601,  161  S. 
W.  502. 

[2]  On  the  other  hand,  where  a  bond  Is 
executed  pursuant  to  the  statute  providing 
that  a  contractor's  bond  given  thereunder 
for  the  faithful  performance  of  public  work 
shall  inure  to  the  benefit  of  those  furnish- 
ing labor  and  materials,  it  is  well  settled  that 
an  action  may  be  maintained  thereon  by  one 
of  such  persons  to  recover  for  services  ren- 
dered or  material  supplied  In  the  fulfillment 
of  the  contract.  Case  note  to  Ann.  Cas. 
1916A,  at  page  761,  and  many  cases  from 
quite  a  number  of  states,  are  cited.  In  such 
cases  the  purposes  contemplated  by  the  leg- 
islative requirement,  as  to  the  bond  to  be 
given,  are  not  merely  to  secure  the  public 


In  respect  to  the  accomplishment  of  the  work 
contracted  for,  but  it  is  also  Intended  to  se- 
cure or  protect  those  doing  labor  or  supply- 
ing materials  for  the  contractors,  even  though 
there  may  be  no  responsibility  on  the  part 
of  the  public  agency  to  them. 

[3]  It  Is  contended  by  counsel  for  the  de- 
fendants that  the  bond  In  question  was  not 
executed  pursuant  to  the  statute  above  quot- 
ed, but  we  cannot  agree  with  counsel  in  this 
contention.  It  will  be  noted  that  the  statute 
requires  that  the  bond  be  "conditioned  that 
such  contractor,  or  contractors  shall  pay  all 
indebtedness  for  labor  and  material  furnish- 
ed in  the  construction  of  said  public  build- 
ing, or  In  making  said  public  improvements.'' 
One  of  the  conditions  of  the  bond  is  that 
"they  (referring  to  principal  and  sureties) 
will  pay  for  all  labor  and  materials  for  the 
building."  The  undertaking  of  the  bond  fol- 
lows the  statute,  and  we  are  clearly  of  the 
opinion  that  it  was  the  intention  of  the  par- 
ties to  execute  a  bond  in  compliance  with  the 
terms  of  the  statute.  The  bond  was  filed  In 
the  office  of  the  clerk  of  the  circuit  court 
in  the  county  where  the  schoolhouse  was  to 
be  erected  and  was  approved  by  him. 

[4]  It  is  also  insisted  that  the  board  of 
school  directors  are  not  public  officers  within 
the  meaning  of  the  statute ;  but  in  the  case 
of  A.  H.  Andrews  Co.  v.  Delight  Special 
School  District,  95  Ark.  26.  128  S.  W.  361,  It 
was  held  that  school  directors  are  public 
officers,  and  that  the  rule  respecting  their 
powers  are  the  same  as  those  that  are  ap- 
plicable to  the  powers  of  public  officers  gen- 
erally. That  Is  to  say,  that  in  addition  to 
the  powers  given  by  the  statute  to  a  board 
of  officers  It  has  by  implication  such  addi- 
tional powers  as  are  necessary  for  the  due 
and  efficient  exercise  of  the  powers  expressly 
granted  or  which  may  be  fairly  Implied  from 
the  statute  granting  the  express  powers. 

This  court,  in  Blanchard  v.  Burns,  110 
Ark.  515,  162  S.  W.  63,  49  L.  R.  A.  (N.  S.) 
1199,  recognized  that  school  directors  were 
public  officers  within  the  meaning  of  the 
statute  in  question.  There  It  was  held  that 
the  directors  of  a  school  district  are  not  In- 
dividually liable  to  a  person  furnishing  build- 
ing material  to  a  contractor  who  was  build- 
ing a  schoolhouse  because  of  their  failure  to 
require  a  bond  of  the  contractor  as  provided 
in  Act  446,  Public  Acts  of  1911,  p.  463. 

It  is  Insisted  that  the  bond  was  not  ex- 
ecuted under  this  act,  because  the  school 
district,  and  not  the  state,  as  required  by  the 
act,  la  named  as  the  obligee  in  the  bond. 
We  do  not  agree  with  counsel  in  this  con- 
tention. In  State  v.  Wood,  51  Ark.  205,  10 
S.  W.  624,  the  court  held  that  the  bond  of  a 
county  treasurer,  by  the  terms  of  which  he 
and  his  sureties  bind  themselves  that  lie 
shall  truthfully  account  for  and  pay  over  all 
moneys  which  may  come  to  his  hands  by  vir- 
tue of  his  office,  is  valid,  although  it  names 
no  obligee;  and  that,  .under  our  statute,  the 
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state  may  bring  an  action  on  such  bond  for 
the  use  of  the  county  to  replace  money  never 
legally  drawn  from  the  treasury  and  for  the 
amount  of  which  the  treasurer  Is  a  defaulter. 
This  case  was  cited  in  Ihrig  v.  Scott,  5 
Wash.  684,  32  Pac.  466,  by  the  Supreme  Court 
of  the  state  of  Washington,  where  it  held 
that  a  contractor's  bond  given  to  the  direc- 
tors of  a  school  district,  under  a  statute  pro- 
viding that  when  public  buildings  are  erected 
the  contractors  shall  give  bond,  is  not  void 
In  naming  the  obligee,  because  the  statutory 
form  is  not  followed.  The  court  said: 

"That  a  mistake  in  the  naming1  of  the  obligee 
is  not  a  fatal  defect  in  a  bond  which  is  executed, 
pursuant  to  the  requirements  of  a  statute,  in 
the  interest  of  the  public,  when,  notwithstand- 
ing such  error,  it  clearly  appears  from  the  bond 
taken  as  a  whole  that  it  wag  intended  to  be  such 
a  one  as  is  required  by  the  statute,  is  fully  es- 
tablished by  the  authorities.  See  State  v. 
Wood,  51  Ark.  206.  10  S.  W.  624 :  Bay  County 
v.  Brock,  44  Mich.  45,  6  N.  W.  101.  The  simple 
fact,  then,  of  the  want  of  the  proper  obligee  in 
this  bond,  is  not  fatal  to  it,  if,  from  its  terms, 
the  object  for  which  it  is  executed  appears." 

In  Bay  County  v.  Brock,  Judge  Cooley  said 
in  substance  that,  while  the  statute  in  such 
cases  ought  to  be  obeyed  literally,  yet  that, 
in  so  far  as  it  names  the  nominal  obligee 
in  the  bond,  it  is  to  be  regarded  as  a  direc- 
tory provision  merely ;  that  the  obligee  is  not 
named  because  of  any  interest  in  the  condi- 
tion, but  merely  that  there  may  be  a  promisee 
and  a  party  in  whose  name  to  bring  suit.  As 
said  by  Judge  CockriU  in  State  v.  Wood, 
supra,  the  reason  is  stronger  for  the  en- 
forcement of  the  rule  since  the  adoption  of 
the  Code.  An  action  in  such  cases  might  be 
prosecuted  by  the  state,  as  a  trustee  of  an 
express  trust,  or  by  the  real  party  in  inter- 
est ;  that  is,  by  the  person  entitled  to  receive 
the  money,  who  in  this  Instance  Is  the  materi- 
alman. See,  also,  Huffman  v.  Koppelkom, 
8  Neb.  347,  1  N.  W.  243;  Crook  County  v. 
Bushnell,  15  Or.  169,  13  Pac.  886. 

rs]  Again,  it  is  contended  by  counsel  for 
the  defendants  that  the  sureties  on  the  bond 
are  not  liable  for  material  that  did  not  go 
into  the  construction  of  the  building.  In  con- 
struing section  4970  of  Elrby's  Digest,  giving 
materialmen  a  lien  for  materials  furnished 
for  any  building  by  virtue  of  a  contract  with 
the  owner,  the  court  held  that  the  materials 
furnished  for  a  building  must  be  actually 
used  in  it  before  a  lien  will  be  acquired. 
Central  Lumber  Co.  v.  Braddock  Land  & 
Granite  Co,  84  Ark.  560,  105  S.  W.  583,  13 
Ann.  Cas.  11.  This  construction  resulted 
from  the  language  of  the  statute  giving  the 
lien.  So  we  think,  from  the  language  of  the 
statute  In  the  present  case,  that  It  is  only  in- 
tended to  make  the  bond  liable  for  materials 
that  were  actually  used  in  the  construction 
of  the  bnlldlng. 

[I]  In  the  Instant  case,  the  secretary  of 
the  school  board  testified  that,  of  the  85,000 
brick  furnished,  all  but  11,000  were  used  in 
the  construction  of  the  building,  and  the 
court  held  that  the  sureties  were  only  liable 


under  the  bond  for  the  amount  of  the  brick 
used  in  erecting  the  schooihouse.  Of  the  re- 
maining 11,000  brick  shipped  to  the  contrac- 
tor, but  not  used  In  erecting  the  building, 
4,000  of  them  were  used  in  another  school- 
house  by  the  directors,  and  the  court  properly 
held  that  the  sureties  on  the  bond  were  not 
liable  for  the  value  of  these  brick.  The  JEtna 
Accident  A  Liability  Company  directed  that 
the  other  7,000  brick  should  be  sold,  and  the 
court  held  It  to  be  liable  therefor,  not  because 
of  its  being  surety  on  the  bond,  but  because 
it  took  charge  of  the  brick  and  authorized 
and  directed  their  sale.  This  amounted  to  a 
conversion  of  the  brick,  and  the  court  prop- 
erly held  the  ^Etna  Company  liable  therefor. 
The  defendant  Reiff  was  not  properly  held 
liable  for  the  sale  of  these  brick  because  he 
did  not  authorize  or  direct  the  sale  thereof. 

[7]  Finally,  it  is  insisted  that  there  Is  no 
liability  on  the  bond  under  the  facts.  Coun- 
sel claim  that  the  evidence  shows  that  the 
school  board  refused  to  allow  the  bondsmen 
to  finish  the  job  on  the  death  of  Mr.  Sanders, 
and  that  they  spent  more  money  than  was 
necessary  to  complete  the  school  building  ac- 
cording to  the  contract 

We  do  not  deem  it  necessary  to  express  an 
opinion  as  to  whether  or  not  the  facts  are  as 
contended  by  counsel,  as  we  prefer  to  rest 
our  decision  npon  the  Issues  squarely  pre- 
sented by  the  pleadings.  This  bond  was  giv- 
en pursuant  to  a  statute  for  the  protection 
of  persons  furnishing  materials  and  labor 
for  the  construction  of  public  buildings.  The 
construction  placed  by  the  plaintiffs  upon 
the  condition  of  the  bond  Is  not  correct.  It 
means  that  the  contractor  will  pay  his  labor- 
ers and  materialmen  as  he  has  agreed  with 
them,  and  this  Is  what  the  act  intends.  The 
contractor's  bond  provided  by  the  statute  is 
for  their  use  and  security,  and  the  sureties 
are  presumed  to  know  the  statute,  the  terms 
of  their  undertaking,  the  character  and  re- 
sponsibility of  the  contractor,  and  his  ability 
to  carry  out  his  contract.  In  short,  the  sure- 
ties are  presumed  to  have  understood  the 
nature  and  extent  of  their  principal's  obliga- 
tions when  they  signed  the  bond.  The  stat- 
ute in  question  Is  a  part  of  their  contract, 
and  they  must  be  presumed  to  have  known 
that  the  covenant  in  the  bond  was  made  for 
the  benefit  of  the  laborers  and  materialmen. 
The  evidence  shows  that  the  decree  was  only 
for  the  materials  that  went  Into  the  building. 
Thus  It  becomes  immaterial  to  decide  whether 
or  not  the  district  paid  more  money  than  was 
necessary  to  complete  the  school  building  ac- 
cording to  the  contract  or  refused  to  allow 
the  bondsmen  to  complete  the  building.  It  is 
true  the  school  district  was  made  a  party 
to  this  action,  but  it  was  only  a  nominal  par- 
ty. The  only  question  at  Issue  was  whether 
or  not  the  bondsmen  were  liable  to  the  brick 
company  for  materials  furnished  and  used 
In  the  construction  of  the  building. 

It  follows  that  the  decree  must  be  affirmed. 
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MHI/TON  v.  MEJI/TON.  (No.  06.) 
(Supreme  Court  of  Arkansas.  Jan.  1,  1917.) 

1.  Homestead  «=s>182(l)—ABANDONMmtf— In- 
tent. 

Abandonment  of  a  homestead  involves  an 
intention  to  abandon  it,  either  at  the  time  of 
removal  therefrom  or  thereafter. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent^Dig.  §f  315,  318,  819;  Dec  Dig.  «=> 

2.  Homestead  <S=>181(1)— Abandonment  by 
Surviving  Wife — Burden  of  Proof. 

A  party,  claiming  that  a  widow  abandoned 
her  homestead,  has  the  burden  of  proof. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  i  352;  Dec.  Dig.  «=>181(1).] 

3.  Homestead  «j=>181(3)— Abandonment  bt 
Surviving  Wife — S  uwicucnct  of  Evi- 
dence. 

Evidence  that  a  widow  had  not  lived  on  land 
for  some  seven  years,  and  had  rented  it,  is  not 
inconsistent  with  her  claim  of  homestead,  and 
does  not  necessitate  a  reversal  of  the  trial 
court's  finding  of  no  abandonment.. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  |  353;  Dec.  Dig.  «=>181<3).] 

4.  Husband  and  Wife  ®=»49%(8)— Gifts— 
Sufficiency  of  Evidence. 

Evidence  that  a  husband,  during  his  last 
illness  and  also  some  eight  years  previous,  at- 
tempted to  verbally  give  his  wife  certain  realty, 
which  she  improved,  but  with  no  visible  change 
in  the  character  or  her  possession  before  and 
after  the  attempted  gifts,  supports  a  finding  that 
there  was  no  valid  gift,  either  inter  vivos  or 
causa  mortis. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  254 ;  Dec.  Dig.  «=»49%(8).] 

Appeal  from  Columbia  Chancery  Court;  R. 
ti.  Searcy,  Special  Chancellor. 

Action  by  Eliza  Melton  against  Lula  Hicks 
Melton.  Decree  giving  plaintiff  partial  re- 
lief, and  she  appeals.  Affirmed. 

This  salt  was  Instituted  by  the  appellant 
against  the  appellee  at  law  to  recover  posses- 
sion of  lots  25  and  26  In  the  town  of  Magno- 
lia. The  appellant  set  up  title  by  virtue  of 
an  Inheritance  from  her  father,  James  R. 
Melton,  deceased.  The  appellee  in  her  an- 
swer denied  the  allegations  of  the  complaint, 
and  set  up  that  she  was  the  widow  of  Seeb 
Melton,  and  that  her  husband  was  the  son 
of  James  R.  Melton,  and  that  James  R.  Mel- 
ton during  his  lifetime  conveyed  the  property 
to  Seeb  Melton;  that  her  husband  gave  the 
property  to  her.  She  also  set  up  that  she 
and  her  husband  had  occupied  the  property 
as  a  homestead,  and  that  they  were  so  oc- 
cupying the  same  at  the  time  of  her  hus- 
band's death.  She  asked  in  the  prayer  of  her 
answer  that,  If  it  was  determined  that  she 
was  not  the  owner,  she  be  decreed  a  home- 
stead in  the  property.  She  asked  that  the 
cause  be  transferred  to  equity,  which  was 
done. 

After  the  cause  was  transferred  to  equity 
the1  appellant  filed  an  amended  and  substitut- 
ed complaint,  alleging  title  to  the  property 
the  same  as  In  her  original  complaint,  and 
asked  that  her  title  to  same  be  quieted  and 
confirmed  as  against  the  appellee,  and  also 


asked  that  the  dower  interest  of  the  appellee 
in  the  property  be  allotted,  and  after  allot- 
ment of  the  dower  interest  that  appellant  be 
decreed  possession  of  that  portion  of  the 
property  remaining  after  such  allotment  of 
dower  to  appellee.  Appellee  filed  an  amend- 
ment to  her  answer  and  cross-complaint  sub- 
stantially the  same  as  set  np  in  the  original, 
but  in  this  she  did  not  claim  any  homestead 
In  the  property. 

The  facts  showed  that  J.  R.  Melton  was 
the  owner  of  the  land  in  controversy  at  the 
time  of  his  death ;  that  appellant  Eliza  Mel- 
ton, was  his  daughter,  and  W.  S.  Melton  was 
his  son.  It  appears  from  the  testimony  that 
on  the  14th  of  January,  1893,  James  R.  Mel- 
ton purchased  the  land  in  controversy  from 
H.  O.  Smith,  receiving  a  warranty  deed.  Aft- 
er this  purchase  from  Smith,  W.  S.  Melton, 
the  son  of  J.  R.  Melton,  and  husband  of  the 
appellee,  went  into  possession  of  the  property 
and  occupied  the  same  as  his  homestead  un- 
til his  death.  J.  R.  Melton  at  the  time  of  his 
death  also  owned  lots  23  and  24,  which  he 
occupied  as  his  homestead. 

The  court,  among  other  things,  found  that 
no  valid  gift  of  lots  25  and  26  was  ever  made 
by  James  R.  Melton  to  W.  S.  Melton,  or  by 
W.  S.  Melton  to  the  appellee,  Lula  Hicks 
Melton;  that  under  our  laws  of  descent  and 
distribution  the  legal  title  to  lots  25  and  26 
was  in  the  appellant;  that  W.  S.  Melton 
died  without  any  children  or  lineal  descend- 
ants, and  that  the  lots  in  controversy  was 
an  ancestral  estate,  and  that  the  appellee 
therefore  was  entitled  to  be  endowed  with  a 
one-half  interest  In  the  lots  In  controversy 
for  her  life;  that  she  was  also  entitled  to 
the  lots  in  controversy  as  a  homestead ;  that 
she  had  not  abandoned  the  same  as  a  home- 
stead. The  effect  of  the  court's  finding  was 
that  W.  S.  Melton  died  the  owner  of  the 
property  in  controversy,  and  occupying  the 
same  as  his  homestead ;  that  he  had  no  chil- 
dren or  lineal  descendants,  and  that  the  title 
to  the  property  was  In  appellant  his  sister, 
but  that  the  appellee,  the  widow  of  W.  S. 
Melton,  was  entitled  to  dower  in  the  lots  In 
controversy,  and  also  entitled  to  a  homestead 
right  in  the  lots;  and  that  she  had  not 
abandoned  such  homestead.  The  court  en- 
tered a  decree,  establishing  the  legal  title  to 
the  lots  in  controversy  in  the  appellant  but 
denying  her  prayer  for  the  possession  of  the 
property  and  to  have  dower  allotted  in  same 
to  the  appellee.  Other  facts  stated  in  opin- 
ion. 

C.  W.  McKay,  of  Magnolia,  for  appellant 
Stevens  &  Stevens  and  Kilgore  &  Kilgore,  all 
of  Magnolia,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
The  appellant  contends  that  the  court  erred 
in  finding  that  the  appellee  was  entitled  to  a 
homestead  in  the  lots  in  controversy  and  in 
refusing  to  have  the  dower  of  appellee  In  the 
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property  allotted  and  set  aside.  W.  S.  Mel- 
ton and  appellee,  his  wife,  bad  occupied  the 
property  In  controversy  as  their  home  sev- 
eral years  before  the  death  of  W.  S.  Melton. 
About  eight  months  before  the  death  of  W.  S. 
Melton,  be  and  appellee  went  to  appellee's  fa- 
ther's, where  they  remained  until  W.  S.  Mel- 
ton died.  Daring  this  time  they  returned  oc- 
casionally to  their  home,  the  last  time  being 
about  four  months  before  W.  S.  Melton  died. 
After  the  death  of  W.  8-  Melton,  the  appellee 
moved  all  of  her  furniture  out  of  the  house 
and  rented  the  property ;  she  bad  not  lived  on 
the  property  since  the  death  of  her  husband ; 
she  at  one  time  stated  in  a  joke,  since  the 
death  of  her  husband,  that  she  would  take 
$3,500  for  the  property;  she  had  not  resided 
on  the  place  for  a  period  of  about  seven 
yean.  On  one  occasion,  after  her  husband's 
death,  appellee  told  the  appellant  that  she 
did  not  know  that  she  would  ever  live  on  the 
property  in  controversy  again. 

[1-3 J  The  above  is  substantially  the  testi- 
mony upon  which  the  court  found  that  there 
had  been  no  abandonment  of  the  homestead 
upon  the  part  of  the  appellee  after  the  death 
of  her  husband,  and  this  finding  is  not  clearly 
against  the  preponderance  of  the  evidence. 
It  is  a  well-established  rule  of  law  that  in 
order  to  constitute  an  abandonment  the  party 
having  the  homestead  right  must  have  re- 
moved from  the  home  with  the  intention  at 
the  time  never  to  return  thereto;  or,  if  he 
had  no  such  Intention  at  the  time,  he  must 
have  formed  the  intent  afterwards  to  never 
again  occupy  the  abandoned  premises  as  a 
home.  In  Stewart  v.  Pritchard,  101  Ark. 
101,  141  S.  W.  505,  37  L.  B.  A  (N.  S.)  807,  we 
said: 

"The  abandonment  of  a  homestead  is  almost,  if 
not  entirely,  a  question  of  intent  This  intent 
must  be  determined  from  the  facts  and  circum- 
stances attending  each  case." 

The  burden  was  on  the  appellant  to  show 
that  appellee  had  abandoned  her  homestead, 
and  the  evidence  is  not  sufficient  to  estab- 
lish that  fact  by  a  clear  preponderance. 
There  is  no  testimony  In  the  record  to  show 
that  the  appellee,  after  the  death  of  her 
husband,  had  acquired  in  her  own  right  an- 
other homestead.  The  fact  that  she  had 
not  lived  on  the  land  in  controversy  for 
about  seven  years,  and  that  she  had  rented 
same,  was  not  inconsistent  with  a  claim  of 
homestead.  While  these  facts  tend  to  show 
a  change  of  residence,  they  are  not  sufficient 
of  themselves  to  establish  an  abandonment 
of  the  homestead.  At  least,  it  is  not  suffi- 
cient to  warrant  this  court  in  reversing  the 
finding  of  the  trial  court  that  there  bad  been 
no  abandonment.  See  Robinson  v.  Swear- 
ingen,  55  Ark.  55-58, 17  S.  W.  365. 

It  will  be  observed  that  appellee  did  not 
tell  appellant  that  she  never  intended  again 
to  live  on  the  property  in  controversy.  She 
stated  that  she  did  not  know  that  she  would, 
but  that  is  quite  a  different  thing  from  a 
positive  statement  that  she  would  not,  and 


to  constitute  an  abandonment  It  must  appear 
that  there  was  a  positive,  affirmative  in- 
tention, as  we  have  shown,  never  to  occupy 
again  as  a  home  the  premises  once  im- 
pressed with  a  homestead  character.  There 
Is  nothing  in  the- testimony  to  show  that  ap- 
pellee was  applying  the  property  in  contro- 
versy to  other  uses  inconsistent  with  the 
homestead  purposes.  A  rental  of  the  prop- 
erty is  not  inconsistent  with  an  intention  to 
return  and  occupy  the  premises  as  a  home- 
stead. In  the  absence  of  some  affirmative 
testimony  to  the  effect  that  appellee  had  ex- 
pressed an  intention  never  to  return  and 
occupy  the  premises  as  a  homestead,  and 
In  the  absence  of  any  testimony  showing 
a  use  of  the  property  by  appellee  inconsistent 
with  the  claim  of  homestead,  it  cannot  be 
said  that  the  finding  of  the  chancellor  that 
there  was  no  abandonment  is  against  the 
preponderance  of  the  evidence.  The  decree, 
therefore,  on  appellant's  appeal  must  be  af- 
firmed. 

[4]  II.  The  appellee,  on  her  cross-appeal, 
contends  that  the  court  erred  in  finding  that 
there  was  no  valid  gift  by  her  husband,  W. 
S.  Melton,  to  the  appellee.  Appellee  at  one 
place  in  her  testimony,  when  asked,  how  she 
obtained  title  to  the  property,  answered: 

"Through  my  husband ;  his  mother  and  sister 
deeded  him  the  property,  and  he  was  to  leave  it 
to  me." 

At  another  place  in  her  testimony  she 
stated  that  she  made  improvements  on  the 
place,  believing  that  it  was  hers  and  her 
husband's.  Further  along  in  her  testimony, 
she  stated  that  before  her  husband's  death 
he  told  her  that  whatever  Interest  he  had  in 
the  place  he  gave  it  to  her.  That  was  "dur- 
ing his  last  illness."  He  stated  this  because 
witness  had  Improved  the  property  and  taken 
care  of  her  husband,  who  was  afflicted  with 
tuberculosis.  For  that  reason  "he  expressed 
on  his  deathbed  that  the  title — whatever  In- 
terest was  in  him — he  wanted  me  [his  wife] 
to  have  the  place."  In  answer  to  leading 
questions  she  stated  that  she  never  would 
have  made  the  repairs  and  Improvements  that 
she  did  make  if  her  husband  had  not  turned 
the  property  over  to  her.  She  stated  that 
her  husband  gave  her  the  place  about  eight 
or  nine  years  before  he  died.  He  did  that 
when  she  began  to  put  a  good  deal  of  im- 
provements on  the  place. 

There  was  testimony  by  several  witnesses 
to  the  effect  that  W.  S.  Melton  had  said  be- 
fore his  death  that  he  had  given  the  lots  to 
his  wife  for  the  money  she  had  put  on  them; 
that  It  had  cost  her  a  great  deal,  and  he 
wanted  her  to  have  it  One  witness  tes- 
tified that  just  before  bis  death  W.  S.  Mel- 
ton wanted  to  come  to  town  to  fix  the  deed 
to  his  wife  to  the  lots,  claiming  that  he  had 
given  her  the  property  for  advances  made 
In  improvements  and  his  support 

Now  if  appellee  acquired  a  fee-simple  title 
to  the  property  in  ber  own  right,  it  was  by 
virtue  ot  a  gift  of  the  same  from  her  hus- 
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band.  Bat  the  above  testimony  is  not  suffi- 
cient to  establish  a  gift  of  the  land  In  con- 
troversy, either  as  a  donatio  Inter  vivos  or 
donatio  causa  mortis.  At  least  the  finding 
of  the  court  to  the  effect  that  there  was  no 
gift  is  not  clearly  against  the  preponderance 
of  the  evidence,  for  whether  the  alleged  gift 
be  considered  one  Inter  vivos,  or  causa  mor- 
tis, delivery  was  essential  to  the  completion 
of  the  gift  Hatcher  v.  Bnford,  60  Ark.  169, 
29  S.  W.  641,  27  L.  R  A.  607;  Marshall  Bank 
v.  Turney,  105.  Ark.  116,  118,  150  S.  W.  693. 

There  Is  no  testimony  in  this  record  to  war- 
rant the  finding  that  the  appellee  took  posses- 
sion of  the  property  and  made  improvements 
thereon  under  and  by  virtue  of  the  alleged 
gift.  She  and  her  husband  lived  on  the  prop- 
erty as  their  homestead,  and  continued  to  live 
thereon  until  his  death.  There  was  no  visi- 
ble change  in  the  character  of  the  posses- 
sion from  the  time  she  first  went  on  It  as 
the  wife  of  W.  S.  Melton,  the  owner  of  the 
property,  and  the  time  when  she  claims  that 
she  made  the  Improvements  thereon  as  her 
property;  and,  under  such  circumstances,  It 
cannot  be  determined  that  her  possession 
and  the  expenditures  that  she  made  upon 
the  place  were  traceable  to  a  gift  of  the 
property  to  her  by  her  husband.  The  tes- 
timony shows  that  she  entered  Into  the 
possession  of  the  property  originally  as 
the  wife  of  W.  S.  Melton,  and  occupied 
the  same  with  him  as  their  homestead, 
and  there  Is  nothing  in  the  record  to 
show  that  the  character  of  such  possession 
was  ever  changed,  or  that  she,  at  any  time 
prior  to  his  death,  claimed  that  she  was  In 
possession  In  any  way  other- than  by  virtue 
of  the  fact  that  she  was  the  wife  of  W.  S. 
Melton.  There  was  no  deed  from  Melton  to 
his  wife;  and,  in  order  to  establish  a  parol 
gift  of  real  estate,  there  must  be  some  tes- 
timony tending  to  show  that  the  real  estate 
was  delivered  to  the  donee,  and  that  the 
donee  took  possession  of  the  real  estate  un- 
der and  by  virtue  of  the  gift  In  Young  v. 
Crawford,  82  Ark.  83,  45,  100  S.  W.  87,  91, 
quoting  from  Prof.  Pomeroy,  we  said: 

"A  parol  gift  of  land  will  not  be  enforced  un- 
less followed  by  possession  and  by  valuable  im- 
provements made  by  the  donee.  *  •  *  When 
the  donee  takes  possession  and  makes  outlays 
upon  valuable  and  substantial  improvements  in 
execution  of  lie  donation,  *  *  '  a  parol  gift 
of  land  will  be  specifically  enforced." 

The  above  case  and  other  cases  cited  by 
counsel  for  appellee,  to  wit,  Naler  v.  Hallew, 
81  Ark.  328,  99  S.  W.  72,  and  Guynn  et  aL 
v.  McCauley  et  al.,  82  Ark.  116,  are  not  in 
appellee's  favor,  for  the  facts  of  those  cases 
clearly  show  that  there  was  a  delivery  of  the 
property  and  possession  taken  under  and  by 
virtue  of  the  gift.  Not  so  here.  The  court 
was  correct  In  finding  the  lands  in  contro- 
versy were  ancestral 

The  Judgment  of  the  chancery  court  Is,  In 
all  things,  correct,  and  it  is  therefore  af- 
firmed. 


STACKHOUSE  v.  JOHNSON.    (No.  64.) 

(Supreme  Court  of  Arkansas.  Jan.  1, 1917.) 

Appeal  and  Ehbob  $=>1005(2)  —  Review  — 
Ruling  on  Motion  fob  New  Trial. 
The  appellate  court  will  not  reverse  on  an 
order  denying  a  new  trial  where  there  is  any 
substantial  evidence  to  support  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  3860-3876;  Dec  Dig.  <&=> 
1005(2).] 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty; J.  B.  Baker,  Judge. 

Action  by  R.  L.  Stackhouse,  receiver, 
against  Joe  H.  Johnson.  Judgment  for  de- 
fendant and  new  trial  denied,  and  plaintiff 
appeals.  Affirmed. 

Lee  Brooks  was  engaged  In  the  mercantile 
business  at  the  town  of  BIggers.  September 
2,  1911,  he  sold  a  one-half  Interest  In  the 
business  to  his  brother  Ell  Brooks,  and  the 
business  after  that  was  conducted  In  the 
name  of  "Brooks  Bros."  until  about  the  be- 
ginning of  the  year  1912,  when  Lee  Brooks 
again  became  the  owner  of  the  business  and 
conducted  it  In  the  name  of  "Lee  Brooks." 
After  this' Lee  Brooks  assigned  to  his  broth- 
er J.  T.  Brooks,  and  went  Into  bankruptcy. 
His  stock  of  merchandise,  notes,  accounts, 
and  mortgages  were  sold  at  public  auction  at 
the  bankruptcy  sale,  and  Harry  Hite  became 
the  purchaser  thereof. 

The  appellant  R  L.  Stackhouse,  was  ap- 
pointed receiver  of  what  is  designated  In  the 
record  as  the  "Harry  Hite  business."  As 
such  receiver  he  instituted  this  suit  against 
Joe  H.  Johnson  In  replevin  in  the  Randolph 
circuit  court  to  recover  possession  of  certain 
live  stock  consisting  of  mules  and  cows, 
which  are  described  in  the  complaint  He 
alleges  that  he  was  entitled  to  possession  of 
the  property  by  virtue  of  a  chattel  mortgage 
executed  to  Harry  Hite  In  the  sum  of  $273.- 
15,  which  mortgage  came  into  his  possession 
as  receiver  as  part  of  the  assets  of  the  Harry 
Hite  business.  He  alleges  that  the  indebted- 
ness was  past  due  and  unpaid,  and  that  the 
conditions  of  the  mortgage  were  broken,  that 
the  appellee,  Johnson,  was  in  wrongful  pos- 
session of  the  property,  and  that  he  was 
damaged  in  the  sum  of  $75  for  the  wrongful 
detention  of  same. 

The  appellee  denied  that  he  was  Indebted 
to  the  "Harry  Hite  business,"  and  denied 
that  the  appellant  as  receiver  was  entitled  to 
the  possession  of  the  property  by  virtue  of 
the  chattel  mortgage,  or  otherwise.  He  ad- 
mitted that  on  the  date  mentioned  In  the 
complaint  he  executed  to  Harry  Hite  a  chat- 
tel mortgage  on  the  property  mentioned  In 
the  complaint  with  the  understanding  that  It 
was  given  to  secure  only  such  indebtedness, 
if  any,  as  he  then  owed  Harry  Hite;  that 
the  books  showing  the  indebtedness  claimed 
by  Hite  were  not  then  in  Htte's  possession, 
and  neither  party  could  then  determine  how 
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they  stood.  He  stated  as  a  fact  that  at  the 
time  he  executed  the  mortgage,  he  was  not 
in  debt  to  Hlte  In  any  sum  whatever,  bat 
that  Harry  Hlte  business  was  Indebted  to 
him  in  the  sum  of  $24.50,  for  which  sum  he 
prayed  judgment. 

The  appellant  introduced  in  evidence  the 
chattel  mortgage  referred  to  in  his  complaint, 
which  recites  that  In  consideration  of  the 
sum  of  $273.15,  the  appellee  mortgaged  the 
property  described  in  the  complaint  to  secure 
the  indebtedness  above  named,  which  was 
evidenced  by  promissory  note,  and  in  addi- 
tion all  other  moneys,  advances,  goods, 
wares,  merchandise,  services,  etc.,  that  might 
be  furnished  by  Harry  Hlte  to  the  appellee. 

The  jury  returned  a  verdict  in  favor  of 
the  appellee  for  $27.88.  Judgment  was  en- 
tered in  his  favor  for  that  amount,  from 
which  this  appeal  comes.  Other  facts  stated 
in  the  opinion. 

Campbell,  Pope  A  Spikes  and  S.  A.  D. 
Eaton,  all  of  Pocahontas,  for  appellant.  J.  W. 
Meeks,  C.  H.  Henderson,  and  B.  O.  Schoon- 
over,  all  of  Pocahontas,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  As  to  whether  or  not  the  appellee 
was  Indebted  In  any  sum  on  the  note  secured 
by  the  mortgage,  upon  which  this  suit  was 
instituted,  was  purely  a  question  of  fact. 
Appellant  contends  that  there  is  no  evidence 
to  sustain  the  verdict,  and  that  the  appel- 
lee's own  undisputed  testimony  shows  that 
he  was  Indebted  at  the  time  of  the  institu- 
tion of  this  suit  to  the  appellant,  and  that 
the  judgment  In  favor  of  the  appellee  was 
therefore  erroneous. 

Appellee  testified  in  regard  to  the  transac- 
tion out  of  which  the  note  and  mortgage 
arose  substantially  as  follows:  He  bought 
goods  from  Lee  Brooks;  did  not  know  any- 
thing about  Harry  Hlte.  At  the  time  Brooks 
went  out  of  business  he  rendered  appellee 
an  itemized  statement  of  account  showing 
the  amount  to  be  $363.17,  which  he  closed  up 
on  May  14,  1912,  by  note  for  that  sum.  This 
note  was  drawn  by  Clifford  Price,  the  book- 
keeper for  Brooks.  After  the  note  was  exe- 
cuted appellee  continued  to  buy  goods  from 
Lee  Brooks  until  he  went  into  bankruptcy. 
He  traded  some  with  him,  paid  him  mostly 
cash  In  the  year  1913.  He  stated  that  Harry 
Hlte  claimed  to  be  the  owner  of  the  book  ac- 
counts of  Lee  Brooks,  and  explained  the  exe- 
cution of  the  mortgage  as  follows:  Harry 
Hlte  told  me  that  I  owed  a  balance  of  $272 
or  $273.  I  told  him  I  did  not  owe  anything. 
He  stated  that  the  books  were  in  Jonesboro ; 
asked  me  to  give  the  mortgage,  and  stated 
when  the  books  came  from  Jonesboro,  if  it 
was  found  that  I  did  not  owe  him  anything, 
he  would  fix  it  up.  We  called  Hubert  Nicks 
to  witness  the  agreement.  Hlte  never  got  the 
books,  and  straightened  the  matter  out  as  he 
agreed  to.  He  said  he  did  not  have  anything 
more  to  do  with  it 


Appellee  testified  to  the  book  accounts  that 
Lee  Brooks  had  against  him  from  1911  to 
1913.  This  account  was  introduced  in  evi- 
dence, and  it  showed  a  balance  due  in  the 
sum  of  $359.22.  Appellee  testified  that  the 
credits  were  not  correct  in  two  items,  which 
totaled  the  sum  of  $20.55,  for  which  he  should 
have  had  credit.  He  also  testified  that  be 
got  the  statement  out  of  the  post  office,  and 
went  to  Lee  Brooks  with  the  statement  for 
correction,  and  he  stated  he  would  correct  it. 
The  doors  were  locked  up  the  next  day,  and 
the  books  were  sent  to  Jonesboro,  and  he 
never  did  correct  it.  I  said:  "Lee,  you  never 
gave  me  credit  for  my  note.  If  you  are  go- 
ing to  have  these  doors  locked  up,  I  want  to 
settle  with  you."  He  said  he  bad  got  it  fix- 
ed. Appellee  stated  that  he  paid  the  note 
given  to  cover  this  account.  He  gave  the 
note  to  Hlte  for  what  he  claimed  he  owed 
him,  but  it  was  agreed  at  the  time  that  when 
the  books  came  from  Jonesboro,  he  would 
settle  with  him  according  to  the  books.  Hlte 
was  to  correct  all  errors. 

The  statement  of  the  Lee  Brooks  account 
was  correct  except  the  two  little  items  for 
which  he  should  have  received  credit,  but 
he  did  not  get  credit  for  the  note.  Hlte 
claimed  he  bought  the  account  in  bankruptcy 
and  asked  him  to  make  the  settlement  with 
him;  that  the  account  was  a  great  deal  more 
than  the  sum  of  $363,  the  amount  the  note 
was  finally  made  for.  Appellee  told  him, 
"If  I  owed  the  amount,  I  would  pay  it,  but  I 
do  not  owe  it"  The  bookkeeper  who  kept 
the  books  at  the  time  of  these  transactions 
testified  that  the  note  which  appellee  claimed 
he  had  not  received  credit  for  on  the  account 
was  credited  on  the  account  and  settled  It  up 
to  May  10, 1912.  That  covered  all  debts  from 
September  4,  1911,  up  to  and  Including  the 
date  of  the  execution  of  the  note.  The  ap- 
pellee did  not  have  any  other  account  there 
at  that  time  with  Lee  Brooks. 

An  entry  on  the  cash  book  was  introduced, 
showing  Johnson  was  credited  by  note  May 
10,  1912,  for  $363.17,  and  items  of  the  ledger 
were  Introduced  showing  that  that  balanced 
his  account  up  to  that  date.  Pages  of  ledg- 
ers showing  Items  of  account  of  appellee 
from  September  4,  1911,  until  October  20, 
1913,  debits  and  credits,  were  introduced. 
There  was  a  balance  of  $388.07  shown  to  be 
due  from  the  appellee  to  Lee  Brooks. 

The  testimony  of  Hubert  Nicks  corroborat- 
ed the  testimony  of  appellee  concerning  the 
conversation  between  himself  and  Harry 
Hite  as  to  the  account  which  Hlte,  as  the 
purchaser  at  the  bankruptcy  sale  of  Lee 
Brooks,  claimed  that  appellee  owed  him. 
Lee  Brooks  testified  that  there  was  not  an 
Item  that  Johnson  bought  from  him  after 
September  2,  1911,  that  was  included  in  the 
note  in  suit  He  said  that  the  Itemised  state- 
ment of  account  which  had  been  put  In  evi- 
dence showing  a  balance  of  $359.22  In  his 
favor,  beginning  with  the  first  item  Septem- 
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ber  4,  1911,  represents  the  account  of  John 
son  that  was  not  included  to  the  note  of 
May  14,  1912. 

The  appellee,  being  recalled,  was  asked 
whether  or  not  at  this  time  he  was  Indebted 
to  R.  L.  Stackhouse  as  receiver,  J.  T.  Brooks, 
Harry  Hite,  or  any  other  person  as  evidenced 
by  the  books  In  any  sum,  and  he  answered  as 
follows:  "I  find  I  am  Indebted  to  some  one 
as  evidenced  by  these  books  in  the  sum  of 
$55.76."  It  thus  appears  from  the  testimony 
that  it  was  a  disputed  question  of  fact  as  to 
whether  or  not  appellee  was  indebted  to  the 
appellant  in  any  sum'  at  the  time  of  the  in- 
stitution of  this  suit  This  made  an  Issue  for 
the  Jury. 

Although  the  preponderance  of  the  evi- 
dence appears  to  us  to  be  decidedly  in  favor 
of  the  appellant,  yet  the  Jury  were  the  Judg- 
es of  the  evidence  and  the  credibility  of  the 
witnesses,  and  it  cannot  be  said  as  a  matter 
of  law  that  the  testimony  was  undisputed, 
and  that  there  was  no  evidence  to  sustain 
the  verdict  Where  there  is  a  conflict  in 
the  evidence,  the  trial  court  on  motion  for 
new  trial  must  determine  the  question  as  to 
the  preponderance.  The  court  will  not  re- 
verse the  ruling  of  the  trial  court  in  refusing 
to  set  aside  a  verdict,  where  there  is  any  sub- 
stantial evidence  to  support  the  verdict  See 
Twist  v.  Mulllnix,  190  S.  W.  851,  and  cases 
cited. 

We  have  considered  the  objections  urged 
by  the  appellants  to  the  instructions,  but  we 
do  not  find  any  prejudicial  error  in  the  rul- 
ings of  the  court  in  granting  and  refusing 
prayers  for  instructions.  The  record  as  a 
whole  Is  free  from  prejudicial  error,  and  the 
Judgment  is  therefore  affirmed. 


MARKLE  v.  HART  et  al   (No.  10.) 

(Supreme  Court  of  Arkansas.    Nov.  27,  1916. 
On  Rehearing,  Jan.  1,  1917.) 

1.  CoiwrmmoNAr,  Law  «=»284(1.)— Drains 
«=2(1)  —Eminent  Domain  «=»2<11)  —  Due 
Process  of  Law— Void  Drainage  Law— 
Cubattve  Act. 
Acts  1911,  p.  1245,  establishing  a  drainage 
and  levee  district,  being  void  for  uncertainty 
of  description,  could  not  be  cured  by  Acts  1913, 
p.  512,  purporting  to  abolish  the  district  and 
impose  the  cost  of  expenses  theretofore  incur- 
red on  the  lands,  since  the  Legislature  could 
not  validate  a  contract  made  by  those  acting 
as  directors  of  a  district  which  never  existed, 
to  do  which  would  be  to  take  property  of  the 
landowners  without  due  process  of  law  and 
without  compensation. 
[Ed.  Note.— For  other  caaea,  see  OonstitutioOr 


Dig.  «=»2(11)J 

On  Rehearing. 
2.  Dbauvs)  ajb>S3  —  Dbaihaqb  Debtbict  —  Dz 
Facto  Dibtbict. 
A  drainage  district  attempted  to  be  created 
under  a  statute  which  was  void  for  uncertainty 
of  description  is  not  a  de  facto  district  since 


there  ean  be  no  de  facto  district  unless  there  is 
a  valid  law  under  which  a  district  could  be 
organized. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  (  4;  Dec.  Dig.  <S=>13.] 

Appeal  from  Craighead  Chancery  Court; 
Chas.  D.  Frierson,  Chancellor. 

Suit  by  M.  M.  Markle  against  C.  W.  Hart 
and  others  to  determine  the  right  to  the  pos- 
session of  land  sold  to  foreclose  a  Hen  for  ex- 
penses Incurred  for  a  drainage  district 
From  a  decree  finding  the  sale  irregular  and 
permitting  defendants  to  redeem,  plaintiff  ap- 
peals. Decree  canceling  the  sale  affirmed,  but 
that  part  requiring  payment  of  the  taxes  and 
costs  reversed,  and  cause  remanded,  with  di- 
rections on  original  hearing  and  rehearing. 

Baker  &  Sloan,  of  Jonesboro,  for  appellant 
Hawthorne  &  Hawthorne,  of  Jonesboro,  tor 
appellees. 

SMITH,  J.  In  this  cause  it  was  alleged 
that  by  Act  No.  457  of  the  Special  Acts  of 
1911,  p.  1245,  the  General  Assembly  created 
the  Cache  River  drainage  district;  but  that, 
at  the  following  session  of  the  General  As- 
sembly, this  act  had  been  repealed  by  Act 
No.  119  of  the  Acts  of  1918,  -p.  512 ;  that  the 
repealing  act  made  provision  for  ascertaining 
the  indebtedness  which  had  been  Incurred  by 
the  district  and  for  its  payment;  and  that 
pursuant  to  these  provisions  an  indebtedness 
had  been  found  due  Alex  Berger,  as  treas- 
urer of  this  district  and  this  indebtedness 
was  declared  a  lien  upon  the  lands  of  the 
district  which  was  prorated  against  the  lands 
pursuant  to  the  directions  of  the  repealing 
act.  The  amount  apportioned  against  ap- 
pellees' lands  was  not  paid,  and  there  was  a 
decree  of  foreclosure  of  this  supposed  lien, 
and  at  the  sale  thereunder  appellant  bought 
the  lands  here  involved.  This  sale  was  at- 
tacked by  appellees  upon  the  grounds  that 
various  irregularities  existed  in  the  rendition 
of  this  decree,  and  the  court  so  found,  and 
decreed  that  appellees  had  the  right  of  re- 
demption and  awarded  them  this  right,  and 
assessed  the  costs  of  the  court  below  against 
them. 

Since  the  rendition  of  the  decree  so  appeal- 
ed from,  this  court  has  rendered  its  opinion 
in  the  case  of  Morgan  Engineering  Co.  v. 
Cache  River  Drainage  District  122  Ark.  491, 
184  S.  W.  57.  As  will  appear  from  an  Inspec- 
tion of  that  opinion,  that  was  a  proceeding 
to  enforce  a  demand  against  the  same  drain- 
age district  which  undertook  to  enforce 
the  lien  above  stated.  In  that  case,  In  a  dis- 
cussion of  the  above-mentioned  acts,  we  said: 

"Counsel  for  appellant  contends  that,  although 
all  the  prior  proceedings  were  in  valid,  yet  the 
General  Assembly  bed  power  to  pass  the  act 
of  1918  abolishing  the  district  and  directing  a 
levy  upon  the  lands  intended  to  be  benefited 
for  the  preliminary  expenses  incurred  under 
the  alleged  contract  with  the  appellant  and 
that  the  act  levying  the  assessment  for  this  pur- 
pose adopted  the  description  of  the  lands  as 
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assessed,  and  that  therefore  this  letter  act  was 
not  void  for  uncertainty.  Board  of  Dir.  Craw- 
ford County  Levee  Diet  v.  Dunbar,  107  Ark. 
285  [155  S.  W.  961;  Fellows  t.  McHaney,  113 
Ark.  363,  371  [168  8.  W.  1098];  Thibault  v. 
McHaney,  119  Ark.  188,  177  S.  W.  877.  We 
cannot  agree  with  this  contention  of  counsel, 
for  the  act  of  1911,  purporting  to  create  the 
Cache  River  drainage  district,  as  we  have  seen, 
was  void  ab  initio  because  of  the  uncertainty 
in  the  description  of  the  boundaries  of  such  dis- 
trict. In  the  cases  cited  by  appellant  to  support 
its  contention  the  acts  creating  the  districts 
were  valid  acts,  and  the  districts  were  therefore 
legally  brought  into  existence,  and  there  was 
authority  for  incurring  the  preliminary  expenses 
in  forwarding  and  promoting  the  improvement 
contemplated.  But  such  was  not  the  case  here. 

"The  act  of  1913  did  not  purport  to  and  could 
not  cure  the  defects  of  description  in  the  act 
of  1911  that  rendered  the  so-called  Cache  River 
drainage  district  void  for  uncertainty,  and  it 
was  not  within  the  power  of  the  Legislature  of 
1913  to  validate  contracts  made  with  those  act- 
ing in  the  capacity  of  directors  of  a  district  that 
never  had  in  fact  any  existence  and  to  make  the 
preliminary  expenses  incurred  under  these  void 
contracts  liabilities  against  th<t  land  included  in 
the  proposed  district.  To  do  tuis  would  be  tak- 
ing property  of  the  appellees  and  other  land- 
owners without  due  process  of  law  and  without 
compensation." 

[1]  That  case  Is  decisive  of  this.  Having 
held  that  there  was  never  any  district  and, 
consequently,  no  Indebtedness  against  It,  we 
most  hold  the  proceeding  under  which  the 
sale  took  place  to  be  coram  non  Judice.  If 
there  was  no  district,  and  therefore  no  In- 
debtedness, it  must  follow  that  there  could 
be  no  lien  covering  an  Indebtedness  to  fore- 
close. 

The  court  below  directed  appellees  to  pay 
appellant  the  taxes,  penalty,  interest,  and 
costs  paid  by  him  when  he  purchased  the 
lands,  and  assessed  against  appellees  the 
costs  of  the  court  below.  The  Judgment  of 
the  court  canceling  this  sale  will  be  affirmed, 
but  the  direction  requiring  appellees  to  pay 
the  taxes  and  costs  will  be  set  aside,  and  all 
the  costs  of  this  suit  will  be  assessed  against 
appellant. 

The  decree  will  be  reversed,  and  the  cause 
remanded,  with  directions  to  enter  a  decree 
accordingly. 

On  Rehearing. 

[21  We  have  not  overlooked  the  case  of 
Whipple  v.  Turwortb,  81  Ark.  391,  99  S.  W. 
86,  where  It  was  held  that  a  decree  enforcing 
a  lien  on  property  within  a  de  facto  improve- 
ment district  could  not  be  shown  to  be  void 
in  a  collateral  attack  because  the  district  was 
not  legally  organized.  This  case  is  distin- 
guishable from  that.  There  the  decree  of 
sale  was  rendered  in  the  suit  of  a  de  facto 
corporation  where  the  requisites  for  the  ex- 
istence of  such  ,a  corporation  appeared. 
These  were  said  to  be:  (1)  A  charter  or  gen- 
eral law  under  which  such  a  corporation  as 
It  purports  to  be  might  lawfully  be  organized ; 
(2)  an  attempt  to  organize  thereunder;  (3) 
actual  user  of  the  corporate  franchise.  The 


first  of  these  essentials  Is  absent  here.  There 
was  no  law  under  which  this  corporation 
could  have  had  an  existence. 

There  can  be  no  de  facto  officer  unless 
there  is  a  de  jure  office,  and  there  can  be  no 
de  facto  corporation  unless  there  is  a  charter 
or  general  law  under  which  such  a  corpora- 
tion as  this  drainage  district  purported  to  be 
might  have  been  lawfully  organized,  and  we 
have  held  that  the  act  under  which  the  Cache 
River  drainage  district  sought  to  proceed 
was  abortive  because  the  district  was  not 
properly  described  in  the  act  purporting  to 
create  It  There  could  have  been  no  de  jure 
district  under  this  act  of  the  General  Assem- 
bly, and  there  could  be,  therefore,  no  de  fac- 
to district 

It  appears,  however,  that  appellant  paid 
certain  taxes  on  the  lands  in  question  since 
his  purchase,  and  to  secure  these  he  is  enti- 
tled to  a  lien  on  the  land,  and  the  judgment 
is  modified  to  the  extent  of  declaring  a  Hen 
in  appellant's  favor  for  all  taxes  on  the 
lands  paid  subsequent  to  his  purchase  at  the 
commissioner's  sale. 


AMERICAN  NAT.  LIFE  INS.  CO.  v. 
WHITE.   (No.  5L) 

(Supreme  Court  of  Arkansas.    Dec.  18,  1916.) 

1.  Appeal  and  Ekeob  <b=#66(2)— Continu- 
anck  <8=>22  —  review  —  discretion  of 
Court  —  Denying  Continuance  —  Ab- 
sence of  Witnesses. 

An  application  for  a  continuance  on  the 
ground  of  absence  of  witnesses  is  addressed  to 
the  judicial  discretion  of  the  trial  court,  and 
his  ruling  will  not  be  disturbed  unless  there 
has  been  a  manifest  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3837;  Dec.  Dig.  «8=>966(2); 
Continuance,  Cent  Dig.  §}  58-67;  Dec.  Dig. 
<a.i  .»22.] 

2.  Continuance  <s=>26(6>— Absence  of  Wit- 
nesses —  Diligence  —  Issuance  of  Sub- 
poena. 

It  is  not  an  abuse  of  discretion  to  deny  a 
continuance  because  of  an  absent  witness  for 
whom  subpoena  was  not  issued  until  the  morn- 
ing of  the  trial,  though  the  party  had  been  en- 
deavoring to  locate  such  witness. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  g  80;  Dec.  Dig.  «8=»26(6).] 

8.  Continuance  ®=»46(7)— Absence  of  Wit- 
ness —  Probability  of  Securing  Testi- 
mony. 

A  showing  that  an  absent  witness  had  been 
in  Panama,  and  that  his  present  whereabouts 
in  South  America  might  be  learned  by  communi- 
cating with  his  employer  in  Panama,  does  not 
show  such  probability  that  his  testimony  could 
be  secured  as  to  render  denial  of  a  continuance 
an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  |  135;  Dec.  Dig.  «=»46(7)J 

4.  Constitutional  Law  «=»311— Insurance 
<g=>650(l)  —  Evidence  —  Cause  of  Death 
— Cobonee's  Verdict. 
In  an  action  to  recover  life  insurance,  the 
verdict  of  the  coroner's  jury  is  not  admissible 
as  original  evidence  of  the  cause  of  death,  since 
the  parties  to  the  action  were  not  parties  to  the 
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inquest  and  to  permit  it  to  be  made  the  basis 
of  a  finding  affecting  their  rights  would  be  to 
deprive  them  of  property  without  due  process 
of  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  f  832;  Dec.  Dig.  «=>311; 
Insurance,  Cent  Dig.  H  1681,  1083;  Dec. 
Dig.  «=»658<1).] 

5.  Insurance  <8= 659(1)  —  Evidence;  —  Cor- 
oner's Vebdict— Submission  with  Proof 
or  Death. 

Where  a  life  insurance  policy  did  sot  re- 
quire the  testimony  and  verdict  at  a  coroner's 
inquest  to  be  submitted  with  proofs  of  death,  the 
voluntary  submission  thereof  with  such  proofs 
did  not  render  them  admissible  in  an  action  on 
the  policy,  though  if  the  policy  required  them 
to  be  submitted,  they  would  be  admissible  in  a 
subsequent  action  on  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1681,  1683;  Dec.  Dig.  «=>65»(1).] 

6.  Insurance  <8=>668(11)  —  Actions  on  Pol- 
icy—Questions fob  Jury— Violation  of 
Law. 

In  an  action  on  a  policy  insuring  the  life 
of  one  killed  in  an  altercation,  which  policy 
provided  that  it  should  be  void  If  the  insured 
lost  his  life  while  violating  the  law,  where 
the  evidence  waa  conflicting,  whether  the  homi- 
cide was  legally  justifiable  waa  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {*  1745,  1763,  1764;  Dec.  Dig.  <S=> 
068(11).] 

7.  Insurance  <8=>443  —  Life  Insurance  — 
Violation  of  Law. 

If  the  sssured's  adversary  was  guilty  of 
unjustifiable  homicide  in  killing  assured,  the 
latter's  death  is  not  within  the  exception  of  a 
policy  against  death  while  violating  the  law,  but 
if  the  circumstances  rendered  the  killing  jus- 
tifiable, there  was  a  violation  of  law  within  the 
exception. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  1148;  Dec.  Dig.  «=»443.] 

8.  Insurance  <g=>602— Actions  on  Policies 
— Attobijey's  Fees— Excessive  Claims. 

In  an  action  on  a  life  policy,  where  there 
was  a  small  sum  due  from  assured  at  her  death, 
which  by  the  terms  of  the  policy  was  to  be  de- 
ducted from  the  amount  thereof,  the  fact  that 
such  sum  was  included  in  the  sum  prayed  for, 
but  was  treated  at  the  trial  as  not  in  issue, 
and  was  excluded  by  the  jury  from  the  re- 
covery, does  not  defeat  the  right  to  attorney's 
fees;  the  insurance  company  not  having  ten- 
dered the  amount  of  the  policy  less  such  sum. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  1486;  Dec.  Dig.  ®=>602.] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty ;  O.  W.  Hendricks,  Judge. 

Action  by  Marie  White  against  the  Ameri- 
can National  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Troy  W.  Lewis,  of  Little  Rock,  for  appel- 
lant. W.  H.  Pemberton,  of  Little  Rock,  for 
appellee. 

HART,  X  In  October,  1815,  Marie  White 
instituted  this  action  against  the  American 
National  life  Insurance  Company  to  recover 
upon  a  policy  of  life  insurance.  The  undis- 
puted facts  are  as  follows:  On  February  6, 
1814,  the  Insurance  company  issued  an  insur- 
ance policy  in  the  sum  of  $600  on  the  life  of 
Leana  Wells,  and  Marie  White,  her  sister, 

«=>For  other  cases 


was  named  as  the  beneficiary  in  the  policy. 
Between  7  and  8  o'clock  on  the  night  of  No- 
vember 10,  1814,  TUlle  Clark  shot  and  killed 
Leana  Wells  In  the  city  of  Little  Rock,  Ark. 
One  of  the  provisions  of  the  policy  was  that 
no  recovery  be  had  thereunder  should  the 
Insured — 

"die  as  the  result  of  a  violation  of  the  law,  dur- 
ing the  first  year  of  the  continuance  of  the  pol- 
icy, and  that  in  such  event  the  liability  of  the 
company  should  be  limited  to  the  amount  of  the 
premium  actually  paid  thereon." 

The  policy  was  in  force  at  the  time  Leana 
Wells  was  killed  by  Tillie  Clark,  and  the 
company  defended  this  action  on  the  ground 
that  the  provision  of  the  policy  just  quoted 
was  violated.  To  sustain  its  defense  the  In- 
surance company  introduced  evidence  sub- 
stantially as  follows:  It  was  shown  that  Til- 
lie Clark  worked  at  a  boarding  house  in  the 
city  of  Little  Rock,  and  was  a  small,  active 
woman ;  that  Leana  Wells  was  a  large  woman 
and  that  both  of  them  were  negroes;  that 
Leana  Wells  bad  complained  to  the  proprie- 
tress of  the  boarding  house  that  Tillie  Clark 
was  interfering  between  her  and  her  hus- 
band, and  that  she  was  going  to  kill  her. 

The  proprietress  of  the  boarding  house  tes- 
tified that  she  did  not  think  from  the  way 
Leana  Wells  acted  that  she  intended  to  kill 
Tillie  Clark,  but  that  it  was  all  bluff,  like 
negroes  usually  engaged  in ;  that  Leana  Wells 
was  killed  a  few  minutes  after  she  left  the 
boarding  house. 

E.  M.  Harrington  was  the  only  eyewitness 
to  the  killing  who  testified  In  the  case.  His 
testimony  Is  substantially  as  follows: 

"I  stepped  out  on  the  front  porch  of  the 
boarding  house  in  Little  Rock,  Ark.,  about  7:30 
or  8  o'clock  on  the  night  of  November  10,  1814. 
As  I  looked  over  towards  an  electric  light  diag- 
onally across  the  street  I  saw  under  a  large 
tree,  possibly  25  feet  from  the  corner,  two  wo- 
men scuffling,  possibly  not  in  anger.  A  moment 
afterwards  they  broke  away  rather  hurriedly, 
and  one  of  them  started  to  run.  Just  after  I 
noticed  them  break  away,  I  saw  the  flash  of 
a  gun,  and  at  the  same  time  heard  a  report.  It 
afterwards  turned  out  that  the  smaller  of  the 
two  women  had  the  gun.  The  little  woman  was 
Tillie  Clark,  and  the  larger  one  Leana  Wells. 
The  little  woman  ran  across  the  street  and  the 
larger  one  pursued  her,  and  every  10  or  12  feet, 
it  seemed  that  the  large  woman  was  getting 
closer  and  the  smaller  woman  would  turn  ana 
fire  at  her  with  her  pistol.  I  think  the  large 
woman  had  a  stick,  or  something  of  that  kind, 
in  her  hand.  The  little  woman  stopped  and 
turned  around  and  shot  the  first  time  or  two 
over  her  shoulder,  but  when  she  shot  the  other 
times  she  turned  and  deliberately  waited  for 
the  larger  woman  to  approach  her.  She  seem- 
ed to  turn  around  more  deliberately  and  take  a 
better  aim.  She  fired  the  first  shot  when  she 
was  about  5  or  6  feet  away.  When  she  fired 
the  next  shot  she  was  probably  15  feet  away 
from  the  larger  woman.  When  the  smaller 
woman  would  run,  she  would  get  farther  ahead 
of  the  larger  woman,  but  when  she  stopped  to 
shoot,  the  larger  woman  would  gain  on  her. 
Whenever  the  larger  woman  was  nearer  to  the 
smaller  one  she  would  strike  at  her  but  I 
don't  remember  that  she  ever  hit  her.  She  was 
so  far  away." 
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The  Jury  retained  a  verdjct  tor  the  plain- 
tiff, and  the  defendant  has  appealed. 

[1]  It  is  first  Insisted  by  counsel  for  de- 
fendant that  the  court  erred  In  not  granting 
It  a  continuance  on  the  ground  of  the  absence 
of  witnesses  whose  testimony  was  material 
to  the  defense.  The  application  for  continu- 
ance was  addressed  to  the  sound  Judicial  dis- 
cretion of  the  trial  court,  and  the  court's  rul- 
ing will  not  be  a  ground  for  a  reversal  of  the 
judgment  unless  there  has  been  a  manifest 
abuse  of  its  discretion.  The  continuance  was 
asked  on  account  of  the  absence  of  TilUe 
Clark  and  a  man  named  Brack,  who,  It  is 
claimed,  witnessed  the  killing.  It  was  stat- 
ed that  Tillle  Clark  would  testify  to  a  state 
of  facts  tending  to  show  that  she  acted  In 
self-defense  In  killing  Leana  Wells,  and  the 
particular  facts  she  would  testify  to  were 
set  out  In  the  motion  for  a  continuance. 
The  motion,  also,  set  out  the  facts  which 
would  be  testified  to  by  Brack,  and  the 
purport  of  his  testimony  was  to  corrobo- 
rate that  of  Tillle  Clark.  The  record  shows 
that  Tillle  Clark  killed  Leana  Wells  on  No- 
vember 10,  1914,  that  the  coroner's  inquest 
was  held  the  next  day,  and  that  Tillle 
Clark  and  Brack  were  witnesses.  The 
plaintiff,  though  her  attorney,  demanded  pay- 
ment of  the  policy,  and,  upon  being  refused, 
instituted  this  action  on  October  0, 1916.  The 
case  was  duly  set  down  for  trial  on  the  3d 
day  of  February,  1916. 

[2]  The  defendant  admits  that  it  did  not 
have  a  subpoena  Issued  for  these  witnesses 
until  the  morning  of  the  trial,  but  It  shows 
that  a  law  clerk  in  the  office  of  Its  attorney 
had  occasion  to  go  about  the  city  of  Little 
Rock  collecting,  and  that  on  his  run  he  would 
make  Inquiries  as  to  the  whereabouts  of 
these  witnesses,  and  could  not  find  them.  It 
is  also  shown  that  defendant  had  Its  agents 
In  the  city  of  Little  Rock,  soliciting  insur- 
ance, and  that  these  agents  made  inquiries 
for  the  witnesses  and  failed  to  find  them. 
It  was  ascertained  about  18  days  after 
ihe  trial  that  Tillle  Clark  was  living  In 
the  city  of  Little  Rock,  and  had  been  liv- 
ing there  ever  since  the  killing.  On  the 
morning  of  the  trial  the  defendant's  at- 
torneys learned  that  the  witness  Bruck  had 
gone  first  to  the  Isthmus  of  Panama  and  lat- 
er to  some  place  In  South  America  and  the 
attorneys'  informant  told  him  that  he  be- 
lieved that  by  writing  to  the  witness'  former 
address  In  Panama  he  would  be  able  to  find 
his  present  address  in  South  America.  Un- 
der this  state  of  facts  we  do  not  think  the 
court  abused  its  discretion  in  refusing  to 
grant  a  continuance.  In  regard  to  the  wit- 
ness Tillle  Clark,  it  may  be  said  she  had, 
during  the  whole  time,  been  living  In  the  city 
of  Little  Rock.  It  is  true  the  defendant 
states  that  Its  agents  made  a  search  for  her 
and  were  not  able  to  find  her.  This  Is  not 
sufficient  A  subpoena  should  have  been  Is- 
sued and  placed  in  the  hands  of  the  sheriff 
for  service.    A  party'  to  an  action  cannot 


usually  claim  that  he  has  used  due  diligence 
in  procuring  the  attendance  of  a  witness  by 
his  own  efforts  merely  to  locate  the  witness. 
It  is  true  it  is  his  duty  to  notify  the  officer 
where  the  witness  is  If  he  knows  the  witness' 
residence  and  the  officer  does  not.  In  the 
present  case  due  diligence  required  that  a 
subpoena  be  Issued  and  placed  in  the  bands  of 
the  officer  at  an  earlier  date  than  the  morn- 
ing of  the  trial.  It  is  the  duty  of  the  sheriff 
to  ascertain  if  the  witness  is  in  his -county 
and  to  serve  the  process  on  him.  He  has 
facilities  for  finding  people  not  possessed  by 
the  ordinary  citizen,  and  that  is  one  of  the 
reasons  why  it  is  made  his  duty  to  serve  the 
process  Issued  by  the  court  As  we  have 
already  stated,  the  case  was  duly  noted  for 
trial,  and  it  cannot  be  said  that  the  sheriff 
could  not  have  found  a  witness  whom  the 
proof  showed  to  have  resided  all  this  time 
in  the  city  of  Little  Rock. 

[3]  In  regard  to  the  witness  Bruck,  it  may 
be  said  that  there  Is  no  reasonable  assurance 
that,  if  the  continuance  had  been  granted,  his 
testimony  could  have  been  procured  by  dep- 
osition or  otherwise  at  the  next  term  of 
the  court  The  defendant  had  merely  been 
informed  that  he  was  somewhere  in  South 
America,  and  that  his  address  might  be  found 
out  from  persons  who  knew  him  at  his  for- 
mer address  in  Panama.  This  showing  was 
too  Indefinite,  and  we  do  not  think  the  court 
abused  its  discretion  In  refusing  to  grant  the 
continuance.  After  Tillle  Clark  was  found, 
a  motion  for  new  trial  was  filed  on  the 
ground  of  newly  discovered  evidence.  What 
we  have  said  above  disposes  of  this  point,  and 
we  do  not  think  the  court  abused  Its  discre- 
tion in  refusing  a  continuance  on  that  ac- 
count 

[4]  The  next  assignment  of  error  presents 
the  question  of  whether  the  verdict  of  the 
coroner's  Jury  was  admissible  as  original  evi- 
dence of  the  cause  of  the  insured's  death. 
This  question  has  never  been  decided  by  this 
court.  In  the  case  of  Grand  Lodge,  A.  O.  U. 
W.,  v.  Banister,  80  Ark.  190,  96  S.  W.  742, 
the  court  said  that  it  had  no  hesitancy  in 
holding  that  the  verdict  of  the  coroner's 
Jury  does  not  make  out  a  prima  facie  case 
of  death  from  the  cause  stated  in  the  ver- 
dict but  at  most  could  only  be  considered 
by  the  trial  Jury  along  with  the  other  testi- 
mony in  the  case.  The  court  held,  however, 
that,  Inasmuch  as  the  verdict  of  the  coro- 
ner's Jury  was  Introduced  at  the  request  of 
appellant,  it  was  unnecessary  to  decide 
whether  or  not  it  was  competent  evidence. 
The  court  said  that  the  weight  of  authority 
seemed  to  be  against  the  admissibility  of 
such  evidence  in  civil  cases  of  this  kind,  and 
a  number  of  authorities  on  both  sides  of  the 
question  are  cited  in  the  opinion.  There  are 
authorities  sustaining  the  admissibility  of 
such  records  at  the  common  law.  "The  law 
gives  such  high  credit  to  an  inquisition  of 
death,  found  before  a  coroner,  that  anciently 
the  Judges  would  not  receive  a-  verdict  acquit- 
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ting  a  person  of  the  death  of  a  man  found 
against  the  accused  by  the  coroner's  Inquest, 
unless  the  Jury  finding  such  acquittal  had 
also  found  what  other  person  did  the  act,  or 
by  what  other  means  the  party  came  to  his 
death,  because  It  appeared  by  the  coroner's 
▼lew,  on  record,  that  a  person  was  killed." 
2  Rac.  Abr.  431.  Under  our  statute  the  coro- 
ner's Jury  makes  an  ex  parte  investigation  of 
supposed  crime  resulting  in  homicide  for  the 
purpose  of  aiding  in  the  administration  of 
the  criminal  laws  of  the  state.  Other  per- 
sons having  property  Interests  depending  up- 
on the  cause  of  the  death  are  not  allowed  to 
participate  in  the  bearing  before  the  coro- 
ner's Jury  with  a  view  to  establish  rights  by 
the  verdict  While  the  coroner's  inquest  is 
made  on  behalf  of  the  state  and  a  record  of 
it  Is  required  to  be  made  and  kept,  it  can- 
not, on  any  well-grounded  principle  of  Ameri- 
can common  law,  become  evidence  in  another 
suit  as  to  the  cause  of  the  death  investigat- 
ed. There  is  no  good  reason  why  a  stranger 
to  the  proceedings  should  be  in  any  wise 
bound  by  the  verdict,  or  that  it  should  be  evi- 
dence against  him  of  the  cause  of  the  death. 
If  such  verdict  be  admissible  as  evidence,  it 
follows  from  its  very  nature  that  It  might 
also  constitute  proof  of  the  main  fact  and  of 
every  essential  fact  In  Issue.  It  might  not 
only  show  the  fact  of  death  by  violent  and 
external  means  within  a  day  covered  by  the 
policy,  but  might  also  find  that  the  person 
slaying  the  insured  was  Justified  or  was  not 
Justified  in  killing  him.  In  either  event  a 
property  right  of  one  or  the  other  litigants 
would  be  determined  by  a  verdict  of  which 
no  notice  was  given  to  him,  and  without  an 
opportunity  to  cross-examine  the  witness 
whose  oaths  established  It  He  would  be  de- 
prived of  his  property  without  due  process  of 
law;  for  the  first  verdict  might  be  sufficient 
to  maintain  the  action  or  sustain  the  de- 
fense, as  the  case  might  be,  if  It  was  the 
only  evidence  offered  or  obtainable,  and  thus 
the  verdict  of  the  trial  Jury  would  be  mere- 
ly a  formal  ratification  of  the  coroner's  ver- 
dict Wje  cannot  see  any  well-grounded  rea- 
son why  such  a  verdict  should  be  evidence 
against  a  stranger  to  the  proceedings.  In 
addition  to  the  authorities  cited  in  'the  Ran- 
lster  Case,  see  JEtn&  Life  Insurance  Co.  v. 
Mllward,  118  Ky.  716,  82  8.  W,  364,  68  I*  R. 
A.  285,  4  Ann.  Cas.  1002;  Cluff  v.  Mutual 
Reneflt  Life  Ins.  Co.,  99  Mass.  825. 

[5]  Again  It  Is  Insisted  that  the  verdict  of 
the  coroner's  Jury  and  the  testimony  of  wit- 
nesses taken  at  the  coroner's  inquest  should 
have  been  introduced  in  evidence  because  a 
copy  of  the  same  was  furnished  defendant  as 
a  part  of  the  proof  of  death  made  out  by 
the  plaintiff,  and  authorities  are  cited  in 
support  of  their  contention.  We  think,  how- 
ever, this  proposition  is  decided  against  the 
defendant  by  the  principle  announced  in  the 
case  of  Fidelity  ft  Casualty  Co.  v.  Meyer,  106 
Ark.  91,  152  S.  W.  995,  44  L.  R.  A.  (N.  S.) 
493.  In  that  case  It  was  held  that  where  a 


life  Insurance  policy  contained  no  provision 
for  a  waiver  of  privilege,  and  no  physician's 
certificate  was  necessary  as  part  of  the 
proof  of  death,  there  was  no  waiver  by  the 
furnishing  as  part  of  the  proof  of  death  to 
the  Insurer  a  certificate  of  the  attending  phy- 
sician in  a  voluntary  attempt  to  secure  a  set- 
tlement There  was  no  provision  in  the  poli- 
cy requiring  the  verdict  of  a  coroner's  Jury 
and  the  testimony  taken  at  the  inquest  to  be 
furnished  to  the  insurance  company  as  a 
part  of  the  proof  of  death.  The  question  of 
the  death  of  the  insured  is  not  an  issue  in 
this  case.  The  undisputed  evidence  shows 
that  she  was  killed  by  Tillie  Clark.  The  only 
issue  of  fact  in  the  case  was  whether  or  not 
TUlle  Clark  was  Justifiable  in  killing  her. 
/The  rule  is  that  where  by  the  terms  of  the 
policy  the  record  of  a  coroner's  inquest  is 
required  to  be  attached  to  proofs  of  death 
made  by  the  beneficiary  or  his  agent  such 
record  is  admissible  upon  the  trial  of  a  case 
upon  the  ground  that  it  contains  admissions 
of  the  beneficiary  against  his  interest  as  to 
the  cause  of  death.  No  such  rule  of  evidence 
obtains,  however,  where  the  terms  of  the 
policy  or  the  hv-lnwa  nf  the  company  do  not 
require  the  verdict  or  record  of  the  coroner's 
inquest  to  be  furnished  to  the  company  as 
part  of  the  proof  of  death.  In  cases  like  this 
the  proof  of  death  Is  made  in  an  effort  to 
settle  the  loss,  without  a  suit  and  it  has  no 
connection  whatever  with  the  trial  where  the 
company  refused  to  make  payment) 

The  rule  contended  for  can  have  no  ap- 
plication where  the  record  of  the  coroner's 
inquest  is  not  furnished  pursuant  to  the 
requirements  of  the  policy,  but  merely  as  a 
voluntary  act  in  an  effort  to  secure  a  settle- 
ment Any  other  rule  could  hardly  fail  to 
be  conducive  of  abuse  or  injustice. 

[I]  It  is  next  earnestly  insisted  by  counsel 
for  defendant  that  the  court  erred  in  refusing 
to  direct  a  verdict  for  the  defendant  In 
the  case  of  the  Supreme  Lodge,  Knights  of 
Pythias,  v.  Bradley,  73  Ark.  274,  83  S.  W. 
1055,  67  U  R.  A.  770,  108  Am.  St  Rep.  38,  S 
Ann.  Cas.  872,  the  court  held : 

"A  death  received  while  retreating  from  a  per- 
sonal difficulty  in  good  faith,  and  not  for  the 
purpose  of  gaining  a  vantage  ground  to  renew  it, 
although  deceased  began  the  assault  with  a 
weapon  capable  of  inflicting  great  bodily  harm, 
was  not  a  death  received  while  in  violation  of 
any  criminal  law,  within  a  policy  of  insurance 
providing  that  if  the  asaured's  death  should 
be  received  in  a  violation,  or  attempted  viola- 
tion, of  any  criminal  law,  then  the  amount  to 
be  paid  on  the  policy  should  be  in  proportion 
to  the  whole  amount  as  the  matured  life  ex- 
pectancy is  to  the  entire  expectancy  at  date  of 
admission  of  such  member." 

In  the  opinion  the  court  quoted  from  the 
case  of  Bradley  v.  Insurance  Co.,  45  N.  T. 
422,  6  Am.  Rep.  115,  as  follows : 

"So  long  as  the  evidence  falls  short  of  estab- 
lishing that  the  homicide  was  legally  Justifiable, 
I  can  see  no  safe  rule  by  which  the  court  could 
be  guided  in  deciding  that  the  provocation  prov- 
ed was  the  cause  of  the  killing,  and  in  with- 
drawing that  question  from  the  consideration  of 
the  Jury." 
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The  effect  of  the  holding  la  that  where  the 
eridenoe  Is  conflicting  as  to  whether  the  hom- 
icide was  legally  Justifiable  or  was  the  result 
of  malice  or  excessive  violence  on  the  part 
of  the  stranger,  the  question  of  proximate 
cause  and  the  adequacy  of  the  provocation  la 
for  the  Jury. 

[7]  In  a  case  note  to  13  L.  R.  A.  (N.  S.)  at 
page  262  the  rule  Is  stated  as  follows : 

"A  personal  encounter  between  the  assured 
and  his  slayer  has  been  the  cause  of  the  greater 
number  of  cases  in  which  has  arisen  the  ques- 
tion whether  the  assured's  death  was  within 
the  exception  of  a  policy  relieving  the  insurer 
if  the  death  was  caused  by  a  violation  of  law. 
In  such  cases  it  may  be  laid  down  as  a  generally 
accepted  rule  that,  if  the  assured's  adversary 
is  guilty  of  unjustifiable  homicide  in  killing  the 
assured,  the  tatter's  death  is  not  within  the  ex- 
ception; while,  on  the  other  hand,  if  the  as- 
sured is  slain  under  such  circumstances  as  ren- 
der the  killing  justifiable  homicide,  there  is  a 
violation  of  law  on  the  part  of  the  assured  with- 
in the  exception." 

Tested  by  this  rule  of  law,  it  cannot  be 
said  that  the  court  should  have  directed  a 
verdict  for  the  defendant.  We  do  not  deem 
it  necessary  to  review  the  evidence,  but  con- 
sider that  a  mere  reading  of  It  Is  sufficient. 
We  need,  therefor  only  refer  to  it  as  set  out 
in  the  abstract 

[t]  Finally,  it  la  insisted  that  the  court 
erred  in  allowing  an  attorney's  fee  and  penal- 
ty as  provided  In  the  statute.  When  the  in- 
sured was  killed  she  was  In  arrears  in  the 
sum  of  |3.90  on  her  premiums,  and  this 
amount,  according  to  the  terms  of  the  policy, 
should  have  been  deducted  from  the  amount 
of  the  policy.  The  jury  found  for  the  plain- 
tiff for  the  face  of  the  policy,  less  $3.90. 
This  was  an  Insignificant  sum,  and  doubtless, 
If  the  plaintiff's  attention  had  been  called  to 
it,  she  would  have  amended  her  complaint 
so  as  not  to  ask  for  that  sum.  It  Is  obvious 
that  plaintiff  only  contended  for  the  amount 
due  her  under  the  policy,  and  that  by  the 
terms  ,  of  the  policy  the  company  had  a  right 
to  deduct  the  $3.90  from  the  face  of  the  pol- 
icy. The  $3.90  is  such  an  Insignificant  sum 
compared  with  the  face  of  the  policy  that  it 
is  evident  the  plaintiff  by  mistake  did  not 
deduct  It  from  the  face  of  the  policy  In  her 
complaint.  It  was  conceded  throughout  the 
trial  that  the  $8.90  was  not  In  Issue.  If  the 
Insurance  company  desired  to  avoid  the  pen- 
alty and  attorney's  fees,  It  should  have  offer- 
ed to  confess  Judgment  for  the  amount  of  the 
policy,  less  the  $3.90;  and,  not  having  done 
so,  the  court  properly  allowed  the  attorney's 
fees  and  penalty  provided  for  In  the  statute. 
Great  Southern  Fire  Ins.  Co.  v.  Burns  &  Bll- 
Ungton,  118  Ark.  22,  175  S.  W.  1161,  L.  B.  A. 
1916B,  1252. 

We  have  not  overlooked  the  assignments 
of  error  in  regard  to  the  giving  of  instruc- 
tions relied  upon  for  a  reversal  of  the  judg- 
ment; but  we  do  not  deem  it  necessary  to 
set  them  out  or  to  review  them  here.  It  is 
sufficient  to  say  that  the  instructions  given  by 


the  court  were  according  to  the  principles  of 
law  laid  down  In  this  opinion,  and  fully  and 
fairly  presented  the  respective  theories  of  the 
parties  to  the  jury. 
The  Judgment  will  be  affirmed. 


MINNBQUA  COOPERAGE  CO.  v.  DAVID- 
SON et  al   (No.  69.) 

(Supreme  Court  of  Arkansas.    Jan.  1,  1917.) 

1.  Appeal  and  Bbbob  «= 882(13)— Review— 
Estoppel  to  Aixkoe  Ebbor— Instructions. 

In  an  action  for  the  cutting  of  timber,  de- 
fendant cannot  complain  of  an  instruction  sub- 
mitting the  question  of  treble  damages,  author- 
ised by  Kirby's  Dig.  8  7976,  as  abstract,  where 
it  also  asked  an  instruction  submitting  the  same 
question,  which  was  given. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  8603;  Dec  Dig  «=>882(18).] 

2.  Appeal  and  Ebbob  «=> 882(12)— Pbesxnt- 
ino  Questions  in  Trial  Coubt— Instruc- 
tions—Objections. 

In  an  action  for  the  cutting  of  timber,  de- 
fendant cannot  complain  of  an  instruction  sub- 
mitting the  question  of  treble  damages  as  being 
on  the  weight  of  the  evidence,  where  it  request- 
ed an  instruction  on  the  same  subject  and  made 
no  specific  objection  to  the  instruction  in  ques- 
tion on  that  ground. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  8602;  Dec.  Dig.  *=»882(12).] 

8.  Principal  and  Agent  <8=»24— Existence 
op  Aoenot— Question  fob  Jury. 
In  an  action  for  the  cutting  of  timber,  evi- 
dence held  to  authorise  submission  to  the  jury 
of  the  question  whether  an  employe  of  defend- 
ant was  acting  as  its  agent  in  receiving  the  tim- 
ber and  selling  bolts  made  therefrom. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent.  Dig.  $ {  722,  723;  Dec.  Dig.  «=>24.] 

4.  Appeal  and  Bbbob  #=>928(5)— Review— 
Presumptions— Matters  Not  Shown  bt 
Record. 

Where  appellant  fails  to  set  out  all  the  in- 
structions given  in  his  abstract,  it  is  presumed 
that  correct  instructions  were  given  curing  those 
complained  of,  if  they  were  curable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3754;  Dec.  Dig.  «g=»928(5).] 

Appeal  from  Circuit  Court,  Hot  Spring 
County;  W.  H.  Evans,  Judge. 

Action  by  H.  H.  Davidson  and  others 
against  the  Mlnnequa  Cooperage  Company. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.  Affirmed. 

H.  H.  Davidson  sued  the  Mlnnequa  Cooper- 
age Company,  Bob  Price,  and  Gus  Sledge  to 
recover  the  value  of  certain  trees  which  he 
alleges  they  wrongfully  cut  and  removed  from 
his  land.   The  material  facts  are  as  follows: 

Davidson  owned  a  tract  of  timber  land  In 
Hot  Spring  county,  Ark.,  and  the  Mlnnequa 
Cooperage  Company  owned  other  tracts  of 
timber  land  adjoining  it  The  line  between 
Davidson  and  the  Cooperage  Company  was 
blazed  out.  Bob  Price  was  woods  foreman 
for  the  Cooperage  Company,  and  he  made  a 
contract  with  Gus  Sledge  to  cut  oak  bolts 
from  the  company's  land.  Price  told  Jim 
Garland,  another  employe  of  the  company,  to 
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show  Sledge  and  Us  bolt  cutters  where  the 
line  was  between  the  land  of  the  company 
and  that  of  Davidson.  Sledge  got  sick  and 
did  not  do  any  work  himself.  His  men  went 
on  the  land  and  began  to  work  cutting  bolts. 
They  cut  eleven  oak  and  one  pine  tree  from 
the  land  of  Davidson.  They  stated  that  they 
did  not  know  that  these  trees  were  on  the  land 
of  Davidson,  but  thought  they  were  on  the 
land  of  the  company ;  that  Jim  Garland,  an 
employe  of  the  company,  showed  them  where 
to  cut 

Bob  Price  testified  that  he  did  not  see  the 
bolt  cutters  at  work  except  once,  and  at  that 
time  they  were  on  the  company's  land  and 
bad  not  gone  on  Davidson's  land,  at  any 
point  He  admitted  that  after  the  men  had 
cut  the  bolts,  he  received  them  for  the  com- 
pany, sold  them,  and  paid  the  men  for  their 
work.  He  stated  that  at  this  time  that  he 
did  not  know  any  timber  on  Davidson's  land 
had  been  cut  down  and  worked  Into  bolts  by 
the  men;  that  he  went  there  and  examined 
the  stumps  after  Davidson  had  put  in  a  claim 
for  the  value  of  the  timber ;  and  that  the  tim- 
ber cut  from  Davidson's  land  was  not  worth 
more  than  $10. 

Jim  Garland  testified  that  the  bolt  cutters 
did  not  come  to  him  to  show  them  the  line 
until  after  they  had  cut  some  trees  beyond 
the  line. 

Davidson  testified  that  the  line  between 
him  and  the  company  was  plainly  marked 
out,  and  that  Price  and  other  employes  of 
the  company  knew  where  it  was;  that  Price 
knew  the  timber  belonged  to  Davidson  at 
the  time  he  received  the  bolts  and  sold  them. 
According  to  the  testimony  of  Davidson  elev- 
en oak  and  one  pine  tree  were  cut  from  bis 
land,  and  they  were  worth  $100.  According 
to  other  witnesses,  the  timber  cut  was  worth 
from  $80  to  $100.  The  jury  returned  a  ver- 
dict for  Davidson  against  the  Minnequa 
Cooperage  Company,  and  assessed  his  dam- 
ages at  $80.  The  Cooperage  Company  has 
appealed. 

Jas.  A.  Comer,  of  Little  Rock,  for  appellant 
D.  D.  Glover,  of  Malvern,  for  appellees. 

HART,  J.  (after  stating  the  facts  as  above). 
[1]  At  the  request  of  counsel  for  the  plaintiff 
the  court  submitted  to  the  Jury  the  question 
of  treble  damages.  This  instruction  was 
based  upon  section  7976  of  Klrby's  Digest 
It  Is  insisted  by  counsel  for  the  defendant 
that  there  Is  no  testimony  In  the  record  which 
would  warrant  the  submission  of  this  question 
to  the  Jury,  and  that  the  Instruction  tended 
to  confuse  and  mislead  the  Jury.  If  It  be 
conceded  that  the  Instruction  was  abstract 
defendant  is  In  no  attitude  to  complain;  for 
It  asked  an  instruction  submitting  the  ques- 
tion of  treble  damages  to  the  Jury,  and  it 
was  given.  It  Is  well  settled  that  an  appel- 
lant cannot  complain  of  an  instruction  given 
at  appellee's  Instance  as  abstract  if  appel- 
lant asked  and  the  court  gave  an  Instruction 


bearing  upon  the  same  subject  St  L.,  I.  M. 
ft  S.  R.  Co.  v.  Carter,  93  Ark.  588,  126  S.  W. 
99.  Numerous  other  cases  establishing  the 
rule  might  be  cited,  but  we  deem  it  unneces- 
sary. 

[2]  Counsel  for  appellant  also  urge  as  an 
objection  to  the  instruction  on  this  subject 
given  at  the  request  of  the  appellee  that  It  is 
prejudicial  in  that  the  court  in  it  expressed 
its  opinion  on  the  weight  of  the  evidence. 
As  we  have  just  seen,  the  court  gave  an  in- 
struction on  this  same  subject  at  tbe  request 
of  appellant  It  Is  evident  from  this  that  the 
court  did  not  mean  in  the  instruction  on  the 
same  subject  given  at  the  request  of  the  ap- 
pellee to  express  an  opinion  as  to  the  weight 
of  the  evidence.  If  counsel  for  appellant 
thought  the  Instruction  open  to  this  objection^ 
he  should  have  made  a  specific  objection  to  it* 
and  doubtless  the  court  would  have  changed 
the  language  to  meet  his  objection.  Not 
having  done  so,  he  la  not  now  in  an  attitude 
to  complain  of  the  action  of  the  court  in  this 
regard. 

[S]  Counsel  also  assigns  as  error  the  action 
of  the  court  In  giving  Instructions  which  sub- 
mitted to  the  jury  the  question  of  whether  or 
not  Bob  Price  was  acting  as  agent  of  the  com- 
pany In  regard  to  receiving  the  timber  and 
gelling  the  bolts.  Counsel  claims  that  the  in- 
stuctlons  submitting  this  issue  are  abstract 
and  tended  to  confuse  and  mislead  tbe  Jury. 
We  do  not  agree  With  counsel  in  this  conten- 
tion. Bob  Price  was  introduced  as  a  wit- 
ness by  the  Cooperage  Company,  and  in  re- 
sponse to  questions  asked  testified  that  he 
entered  into  a  contract  with  Sledge  to  cut 
oak  bolts  from  the  company's  land;  that  he 
told  Jim  Garland  to  show  the  bolt  cutters 
where  the  line  was  between  the  land  of  the 
company  and  that  of  Davidson.  He  admitted 
that  he  took  up  the  bolts  for  the  company 
and  sold  them  and  paid  the  bolt  cutters. 
Davidson  also  testified  that  Price  knew  where  * 
the  line  was,  and  the  undisputed  evidence 
shows  that  the  bolt  cutters  cut  eleven  oak 
and  one  pine  tree  from  the  land  of  Davidson, 
and  that  the  company  received  the  bolts  made 
from  this  timber  and  converted  it  to  Its  own 
use.  The  only  Issues  about  which  there  was 
any  dispute  whatever  were  as  to  the  value  of 
the  timber  and  as  to  whether  or  not  the  tim- 
ber was  cut  from  Davidson's  land  by  mistake 
or  willfully. 

[4]  Counsel  also  assigns  as  error  the  ac- 
tion of  the  court  in  giving  other  Instructions. 
Counsel  has  failed  to  set  out  all  the  Instruc- 
tions given  by  the  court  in  his  abstract  and 
we  cannot  consider  these  assignments  of  er- 
ror under  the  rules  of  the  court.  The  fail- 
ure of  an  appellant  to  set  forth  the  Instruc- 
tions of  the  court  in  full  in  his  abstract  raises 
the  presumption  that  correct  Instructions 
were  given  curing  those  complained  of  If 
they  are  curable.  Jacks  v.  Reeves,  78  Ark. 
426,  95  S.  W.  781;  Wallace  v.  Strickler,  96 
Ark.  108,  128  S.  W.  565.  We  do  not  deem  It 
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necessary  to  set  oat  the  Instructions.  There 
Is  nothing  to  Indicate  that  If  defective,  they 
were  so  radically  defective  that  they  could 
not  be  cured  by  other  Instructions.  The  de- 
fendant's theory  of  the  case  seems  to  have 
been  fairly  presented  to  the  Jury. 
The  judgment  will  be  affirmed. 


SCTJLLIN  et  aL  t.  EOFF  et  al.   (No.  71}.) 
(Supreme  Court  of  Arkansas.    Jan.  1,  1917.) 

1.  Oabribbs  «=>228(6)— Live  Stocx— Rate- 
Evidence. 

In  an  action  for  damages  for  injury  to  a 
jack  from  rough  handling  and  delay,  evidence 
held  to  show  that  plaintiffs  knew  nothing  of  a 
form  of  contract  for  unlimited  liability,  and  not 
to  show  that  they  desired  such  a  contract,  or 
would  have  used  it  had  it  been  available. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  <S=»228(6).] 

2.  Carriers  <g=218(7) — Live  Stock— Choice 
or  Rates— Knowledge. 

It  is  immaterial  that  a  shipper  of  a  jack  un- 
der a  limited  liability  contract  did  not  know  of 
his  choice  of  rates,  if  any,  under  a  contract  for 
unlimited  liability. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ff  674-606,  946;  Dec.  Dig.  «=» 
218(7).] 

8.  Cabbixbb  <8=218(7)— Live  Stock— Limita- 
tion or  Liability— Damages. 
Where  an  interstate  carrier  bnd  a  right  to 
receive  a  jack  at  a  rate  designated  as  a  limited 
liability  contract  and  it  did  not  refuse  to  permit 
a  shipment  under  a  higher  rate  and  upon  an  un- 
limited liability  contract,  the  shipper's  recovery 
would  be  governed  by  the  limited  liability  con- 
tract on  the  basis  of  valuation  released  to  $100. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  tf  674-696,  946;  Dec.  Dig.  <8=> 
218(7).] 

Appeal  from  Circuit  Court,  Boone  County ; 
Jno.  I.  Worthington,  Judge 

Action  by  Flem  Eoff  and  another  against 
John  Scullin  and  others,  receivers  of  the 
Missouri  &  North  Arkansas  Railroad  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ants appeal.  Judgment  reduced  to  $100,  and, 
as  modified,  affirmed. 

See,  also,  120  Ark.  452,  179  S.  W.  663. 

W.  B.  Smith,  J.  Merrick  Moore,  and  H.  M. 
Trieber,  all  of  Little  Rock,  for  appellants.  G. 
J.  Crump,  of  Muskogee,  Okl.,  and  E.  6. 
Mitchell,  of  Harrison,  for  appellees. 

SMITH,  J.  Appellees  shipped,  In  inter- 
state commerce,  as  part  of  a  mixed  shipment 
of  live  stock,  a  jack,  from  Smlthton,  Mo.,  to 
Bellefonte,  Ark.  The  jack  developed  car 
founder  as  a  result  of  rough  handling  and 
delay  In  transit.  The  shipment  moved  over 
the  Missouri  Pacific  Railway  from  Smlthton 
to  Joplin,  and  thence  to  destination  over  the 
line  of  appellants.  It  was  appellees'  inten- 
tion to  ship  directly  through  to  their  destina- 
tion, but  the  agent  of  the  initial  carrier  billed 
the  jack  only  to  Joplin,  at  which  point  ship- 
ments from  one  road  were  diverted  to  the 
other,  and  the  shipment  was  rebilled  at  Jop- 


lin to  its  final  destination.  The  rate  paid  at 
destination  was  $99.70,  being  the  rate  from 
Smlthton  to  Joplin  on  the  basis  of  the  valu- 
ation of  the  jack  released  to  $100,  plus  a  $2 
switching  charge  at  Joplin,  plus  the  rate 
from  Joplin  .to  Bellefonte  on  the  released 
valuation  basis.  The  combination  of  rates 
paid  by  appellees  exceeded  the  through  rate 
from  Smlthton  to  Bellefonte,  on  the  basis  of 
the  valuation  released  to  $100,  by  the  sum  of 
$28.40.  This  excess  charge  was  voluntarily 
refunded.  According  to  appellants,  the  re- 
fund was  made  when,  upon  checking  up,  it 
was  ascertained  that  appellees  were  entitled 
to  it  and  should  have  been  charged  only  the 
joint  rate,  instead  of  the  combined  local 
rates ;  but  according  to  appellees,  the  refund 
was  made  only  when  the  Information  had 
been  communicated  to  appellants  that  this 
suit  would  be  brought. 

At  the  time  of  this  shipment  there  were 
three  rates  In  force.  The  lowest  of  these  Is 
the  immigrant  rate,  to  which  appellees  would 
not  have  been  entitled,  and  under  which  they 
did  not  undertake  to  ship.  The  second  rate 
is  the  one  commonly  used  and  designated  as 
the  limited  liability  contract  The  third  form 
of  contract  is  for  unlimited  liability,  and  the 
amount  of  the  rate  under  that  contract  de- 
pends upon  the  declared  valuation.  An  ad- 
dition of  25  per  cent,  to  the  rate  based  on  a 
valuation  not  exceeding  $100  is  charged  for 
each  $100,  or  fraction  thereof,  In  excess  of 
$100.  For  Instance,  if  the  jack  had  been  de- 
clared to  be  worth  $500,  the  rate  would  have 
been  200  per  cent  of  the  released  valuation 
rate.  In  other  words,  there  was  an  Increase 
of  one-fourth  of  the  limited  liability  rate  for 
every  $100  of  excess  valuation.  The.  tariff 
sheets  further  provided  that  animals  of  a 
declared  valuation  exceeding  $800  per  head 
would  be  carried  only  by  special  arrange- 
ment. 

[1]  A  judgment  was  rendered  for  $2,250, 
the  full  value  of  the  jack,  and  it  Is  Insisted 
by  appellants  that  It  is  liable  only  to  the  ex- 
tent of  the  $100  on  account  of  the  provision 
to  that  effect  in  the  contract  of  shipment. 
Appellees  say  they  should  be  allowed  to  re- 
cover the  full  value  of  the  jack  because  they 
were  denied  the  right  to  ship  under  any  oth- 
er contract,  and,  as  we  understand  their  posi- 
tion, they  claim  the  benefits  of  an  unrestrict- 
ed contract  because  they  were  afforded  the 
opportunity  only  of  shipping  under  the  con- 
tract issued  them. 

We  have  searched  this  record  in  vain  for 
any  evidence  to  support  a  finding  that  appel- 
lees desired  to  ship  under  an  unlimited  con- 
tract The  proof  does  show  that  they  made 
complaint  against  the  rate  which  was  charg- 
ed, and  that  the  agent  told  them  they  would 
ship  under  this  contract  if  they  shipped  at 
all.  But  there  Is  nothing  in  the  testimony  of 
appellees  themselves  to  show,  or  intimate, 
they  complained  about  the  limitations  of  11a- 
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bility ;  nor  la  there  amy  proof  that  they  de- 
sired to  ship,  or  would  have  shipped,  wider 
the  higher  rate  had  the  opportunity  been 
afforded,  and,  while  they  did  testify  that 
they  discussed  the  value  of  the  Jack  with  the 
agent  of  the  Initial  carrier,  the  proof  1b  to 
the  effect  that  they  were  complaining  against 
the  excessiveness  of  the  rate  charged.  They 
testified  that  when  the  car  was  rebilled  at 
Joplin,  Mo.,  the  agent  of  the  railway  there 
told  appellees  they  could  have  saved  money 
by  telling  a  lie  and  claiming  they  had  an  im- 
migrant car,  as  shipments  of  that  character 
went  at  the  cheaper  rate.  Appellee  Eoff  tes- 
tified that  he  asked  this  agent  why  It  was 
that  he  could  ship  a  car  of  stock  from  Belle- 
fonte  to  Kansas  City  at  a  lower  rate,  and 
was  told  that  his  shipment  was  a  mixed  one 
and  that  he  paid  on  the  entire  shipment  at 
the  highest  rate  charged  for  any  part  of  the 
shipment  He  also  testified  that  he  request- 
ed a  lower  rate  and  that  It  was  refused. 

It  appears  that  appellees  shipped  at  the 
lowest  available  rate.  They  were  not  en- 
titled to  the  immigrant  rate,  and  therefore 
had  no  choice  of  shipping  under  it.  The  tes- 
timony would  support  a  finding  that  they 
knew  nothing  of  the  unlimited  liability  rate 
and  were  not  told  about  it;  but  there  is  no 
testimony  that  they  desired  such  a  contract, 
■  or  would  have  used  It  had  it  been  available. 
Their  complaint  to  the  agent  was  that  the 
rate  charged  was  too  high,  and  they  paid 
this  rate  only  because  they  were  told  they 
would  have  to  do  so  If  they  shipped  at  all. 

[2]  In  the  reeent  cases  of  C,  N.  O.  &  T.  P. 
Ry.  Co.  v.  Rankin,  241  U.  S.  319,' 36  Sup.  Ot 
556,  60  L.  Ed.  1022,  and  B.  &  M.  Ry.  Co.  v. 
Hooker,  238  TJ.  S.  97,  34  Sup.  Ct  526,  58  L. 
Ed.  1141,  and  in  other  decisions  of  the  Su- 
preme Court  of  the  United  States  there  cited, 
the  law  is  declared  to  be  that  it  Is  immaterial 
that  the  shipper  does  not  know  of  the  choice 
of  rates  if  such  choice  exists.  It  may  be  the 
law  that,  notwithstanding  the  carrier  has 
complied  with  the  law  by  establishing  the 
different  rates,  and  filing  the  proper  tariff 
schedules  with  the  Interstate  Commerce  Com- 
mission, and  thereby  became  entitled  to  use  a 
form  of  contract  restricting  liability,  yet,  If 
they  deny  shippers  the  right  of  choice  be- 
tween the  forms  of  contract  and  require  the 
use  of  a  restricted  liability  contract,  they 
cannot  claim  that  exemption  from  liability 
which  Inures  to  the  carrier  which  had  in  fact 
offered  Its  shippers  this  choice.  But  this  rec- 
ord does  not  present  that  question. 

[S]  We  have  no  right  whatever  to  inquire 
Into  the  reasonableness  of  any  of  these  rates, 
and  it  to  not  denied  that  appellant  bad  the 
right  to  use  the  form  of  contract  here  em- 
ployed ;  and,  as  the  proof  does  not  show  any 
refusal  to  permit  appellees  to  ship  under  the 
more  expensive  form  of  contract,  we  must 
modify  the  judgment  to  conform  to  the  stip- 


ulations ot  the  contract  wider  which  the 
shipment  was  made. 

Appellees  argue  that  the  decision  upon  the 
former  appeal  to  the  law  of  this  case  (Eoff 

r.  Scullin  et  al.,  120  Ark.  402, 179  S.  W.  663), 
and  that  it  was  there  held,  in  effect,  that 
this  was  a  common-law  contract  of  shipment 
with  all  the  liabilities  Incident  thereto.  Such, 
however,  Is  not  the  effect  of  that  decision. 
Upon  the  former  trial  from  which  that  appeal 
was"  prosecuted  the  court  below  held  that 
there  could  be  no  recovery  of  any  amount  be- 
cause the  shipper  had  not  given  notice  of 
the  Injury  and  damage  to  the  jack  within 
one  day  after  arrival  at  its  destination  as 
stipulated  in  the  contract  We  held  this  pro- 
vision unreasonable  and  unenforceable  as  ap- 
plied to  the  facts  of  that  case  and  remanded 
the  cause  for  further  proceedings.  No  other 
question  was  there  determined 

The  judgment  of  the  court  below  will  be 
reduced  to  $100,  and,  as  thus  modified,  will 
be  affirmed. 

HALL  et  al.  v.  EQUITABLE  SURETY  CO. 
(No.  67.) 

(Supreme  Court  of  Arkansas.    Jan.  1,  1917.) 

1.  Indemnity  <j=»1— Principal  Ann  Surety 
<S=>5,  126(6)  —  Discharge  of  Surety  — ■ 
Notice  to  Sub— Existence  or  Relation. 

Kirby's  Dig.  §§  7921-7928,  providing  that 
if  suit  be  not  commenced  against  a  principal 
witbin  30  days  after  notice  by  the  surety  to  the 
creditor,  the  surety  shall  be  exonerated  fror* 
liability,  do  not  apply  to  a  bond  indemnifying 
a  surety  company  from  loss  on  its  bond  insur- 
ing the  fidelity  of  an  employe  where  the  employe 
was  not  a  party  to  the  indemnity  bond,  since 
the  latter  bond  is  not  a  contract  of  suretyship 
in  any  form,  but  merely  a  contract  of  indemnity. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  §  1:  Dec.  Dig.  *=»1;  Principal  and 
Surety,  Cent  Dig.  §5  5,  350,  350%;  Dec.  Dig. 
<S=>5,  126(6).] 

2.  Principal  and  Surety  «=»6— Nature  of 
Obligation. 

Where  a  contract  takes  the  form  of  ordi- 
nary suretyship,  the  agreement  of  the  surety 
is  that  he  will  do  the  thing  which  the  prin- 
cipal has  undertaken. 

[Ed.  Note.— For  other  cases,  Bee  Principal  and 
Surety,  Cent  Dig.  g  6;  Dec  Dig.  «=»6.] 

3.  Principal  and  Surety  «ja»6— Nature  or 
Obligation. 

In  a  contract  of  guaranty,  the  agreement  of 
the  guarantor  is  that  the  principal  will  do  what 
he  is  bound  to  perform. 

[Ed.  Note.— For  other  caBes,  see  Principal  and 
Surety,  Cent  Dig.  f  6;  Dec  Dig.  <8=»6.] 

4.  Indemnity  «=»1— Principal  and  Surety 

Nature  op  Contract— Distinction 

from  Suretyship. 
Contracts  of  indemnity  are  distinguished 
from  those  of  guaranty  and  suretyship,  m  that 
the  engagement  is  to  make  food  and  save  an- 
other from  loss  on  some  obligation  to  a  third 
person,  and  is  not  a  promise  to  one  to  whom 
another  is  answerable. 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent.  Die.  §  1;  Dec  Dig.  «=>1;  Principal  and 
Surety,  Cent  Dig.  I  6;  Dec.  Dig.  <8=»6.] 

Appeal  from  Circuit  Court,  Poinsett  Coun- 
ty; J.  F.  Gautney,  Judge. 
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Action  by  the  Equitable  Surety  Company 
against  B.  W.  Hall  and  others.  From  a 
judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

L.  F.  Oornellson,  on  or  about  November 
24,  1913,  began  working  for  the  St  Louis  & 
San  Francisco  Railroad  Company  as  agent  at 
Lepanto,  Ark.  The  St.  Louis  &  San  Francis- 
co Railroad  Company  required  the  said  Oor- 
nellson to  execute  to  them  a  bond.  The 
Equitable  Surety  Company,  a  corporation  un- 
der the  laws  of  the  state  of  Missouri,  execut- 
ed a  bond  on  the  24th  day  of  November,  1913, 
to  the  St  Louis  &  San  Francisco  Railroad 
Company  in  the  sum  of  $600. 

On  the  23d  day  of  April,  1914,  appellants 
executed  a  bond  to  the  appellee  which  re- 
cites, in  part,  &>  follows: 

That  whereas  we,  the  undersigned,  have  re- 
quested the  Equitable  Surety  Company  to  sign 
and  execute  a  certain  bond  or  undertaking  exe- 
cuted on  behalf  of  L.  F.  Cornelison  in  favor 
of  the  St  Lome  &  San  Francisco  Railroad  Com- 
pany, effective  November  24th,  in  the  sum  of 
§500.00,  and  whereas  the  company  (Equitable 
Company)  has  signed  and  executed  or  is  about 
to  sign  and  execute  the  said  instrument  upon 
condition  of  the  execution  and  delivery  hereof 
find  upon  the  security  and  indemnity  hereby 
and  herein  provided:  Now  therefore,  in  con- 
sideration of  the  premises  and  of  the  sum  of 
$1.00  in  hand  paid  to  us  by  the  company,  we, 
the  undersigned,  hereby  covenant  and  agree 
with  the  company,  its  successors  and  assigns, 
in  manner  following: 

That  we  will  at  all  times  indemnify  and  keep 
indemnified  the  company,  and  hold  and  save  it 
harmless  from  and  against  any  and  all  demands, 
liabilities  and  expenses  of  whatsoever  kind  or 
nature,  including  counsel  and  attorneys'  fees, 
which  it  shall  at  any  time  sustain  or  incur  by 
reason  or  in  consequence  of  having  executed 
the  said  instrument;  and  that  we  will  pay  over, 
reimburse  and  make  good  to  the  company,  its 
successors  and  assigns,  all  sums  and  amounts 
of  money  which  the  company  or  its  represen- 
tatives shall  pay  or  cause  to  be  paid  or  become 
liable  to  pay,  under  its  obligation  upon  said 
instrument,  or  as  charges  and  expenses  of  what- 
soever kind  or  nature,  including  counsel  and  at- 
torneys' fees,  by  reason  of  the  execution  thereof, 
or  in  connection  with  any  litigation,  investiga- 
tion or  other  matters  connected  therewith,  such 
payment  to  be  made  to  the  company  as  soon  as 
it  shall  have  become  liable  therefor,  whether 
it  shall  have  paid  out  said  sum  or  any  part 
thereof  or  not 

That  in  any  settlement  between  us  and  the 
company  the  vouchers  or  other  proper  evidence 
showing  payment  by  the  company  of  any  such 
loss,  damage  or  expense,  shall  be  prima  fade 
evidence  against  us  of  the  fact  and  amount  of 
our  liability  to  the  company,  provided  that 
such  payment  shall  have  been  made  by  the  com- 
pany in  good  faith,  believing  that  it  was  liable 
therefor. 

Cornelison  did  not  sign  the  bond.  Appel- 
lee instituted  this  suit  against  the  appellant 
on  the  above  bond,  alleging  that  It  had  been 
forced  to  pay  the  railroad  company,  by  rea- 
son of  the  bond  It  had  executed  to  that  com- 
pany, the  sum!  of  $217.75,  the  amount  due 
said  railroad  company  by  Cornelison.  The 
appellee  introduced  in  evidence  a  verified  ac- 
count in  the  sum  of  $217.75  which  it  had  paid 
the  railroad  company  on  the  29th  day  of  Sep- 
tember, 1915.  On  September  5, 1916,  Glrdley, 
181  S.W.-8 


one  of  the  appellants,  wrote  the  appellee  and 
demanded  that  it  file  suit  against  Cornelison. 
Suit  was  not  filed  within  30  days  after  the 
receipt  of  the  letter  by  the  appellee.  The 
appellant  Glrdley  testified  that  he  could  not 
swear  that  the  itemized  statement  of  what 
the  appellee  had  paid  for  Cornelison  was  not 
true.  The  amended  bill  of  exceptions  shows 
that  the  question  came  up  as  to  whether  sec- 
tions 7921  and  7922  of  Kirby's  Digest  ap- 
plied to  the  bond  in  suit,  and  the  court  ruled 
that  those  sections  did  not  apply  to  this  par- 
ticular bond,  but  that  the  bond  in  suit  came 
within  section  7923  of  Kirby's  Digest,  and 
that  the  giving  of  notice  and  the  failure  to 
file  suit  within  80  days  thereafter  did  not 
relieve  the  sureties,  and  that  the  only  ques- 
tion In  the  lawsuit  was  the  question  of 
amount  The  court  told  the  Jury  that  the 
itemized  statement  of  account  filed  and  sworn 
to  was  prima  fade  evidence  of  its  correct- 
ness until  denied  under  oath.  The  Jury  re- 
turned a  verdict  for  the  appellee  In  the  sum 
of  $217.75,  and,  from  a  judgment  entered  in 
appellee's  favor  for  that  sum,  this  appeal  Is* 
duly  prosecuted. 


S.  L.  Gladlsh,  of  Osceola,  for  appellants. 
Mardis  &  Mardis,  of  Harrlsburg,  for  appel- 
lee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  Section  7921,  Kirby's  Digest 
provides: 

"Any  person  bound  as  surety  for  another  in 
any  bond,  bill  or  note,  for  the  payment  of  money 
or  the  delivery  of  property,  may,  at  any  time 
after  action  bath  accrued  thereon,  by  notice  in 
writing,  require  the  person  having  such  right  of 
action  forthwith  to  commence  suit  against  the 
principal  debtor  and  other  party  liable." 

Section  7922  provides : 

"If  such  suit  be  not  commenced  within  thirty 
days  after  the  service  of  such  notice,  and  pro- 
ceeded in  with  due  diligence,  in  the  ordinary 
course  of  law,  to  judgment  and  execution,  such 
surety  shall  be  exonerated  from  liability  to  the 
person  notified." 

Section  7923  provides: 

"The  two  preceding  sections  shall  not  extend, 
first  to  the  bond  of  any  executor,  administra- 
tor, guardian  or  other  person  given  to  secure 
the  performance  of  his  trust  or  the  duties  of  his 
office;  nor,  second,  to  any  bond  with  collateral 
conditions,  except  bonds  with  collateral  condi- 
tions exclusively  for  the  payment  of  money  or 
the  delivery  of  property,  or  exclusively  for  the 
performance  of  a  covenant  or  agreement  tor  the 
payment  of  money  or  delivery  of  property." 

The  court  correctly  ruled  that  sections 
7921  and  7922,  supra,  had  no  application  to 
the  bond  under  consideration. 

Cornelison  was  not  the  principal  In  the 
bond.  He  did  not  sign  the  same,  nor  did  ap- 
pellants sign  the  same  as  his  sureties.  The 
case  of  Town  of  Moaticello  v.  Conn  &  Kuhn, 
48  Ark.  254,  3  S.  W.  80,  cited  by  the  appel- 
lants, has  no  application,  for  that  case  was 
a  suit  against  a  prlndpal  and  his  sureties 
for  the  payment  of  a  certain  sum  of  money. 
There  the  recitals  of  the  bond  show  that  it 
was  signed  by  the  principal  and  by  the  sure- 
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ties.  They  were  designated  respectively  as 
such.  The  court  held,  In  that  case,  that  the 
sureties  having  given  the  notice  provided  by 
the  statute  to  the  obligee  to  sue  the  principal 
in  the  bond,  which  the  obligee  had  failed  to 
do,  the  sureties  were  thereby  exonerated. 
The  bond  under  consideration  Is  not  a  con- 
tract of  suretyship  In  any  respect,  nor  Is 
the  contract  under  review  one  with  any  col- 
lateral undertakings  whatever,  In  the  sense 
contemplated  by  the  statute.  Sections  7921 
and  7922,  supra.  Manifestly,  the  statute  is 
applicable  only  In  those  cases  where  there  Is 
a  principal  debtor,  or  obligor,  and  a  surety. 
In  such  cases,  where  the  surety  has  notified 
the  creditor  or  obligee  as  prescribed  by  the 
statute,  then  such  creditor  or  obligee  cannot 
maintain  an  action  against  the  surety  until 
he  has  brought  suit  and  pursued  the  same 
with  diligence  to  Judgment  and  execution 
against  the  principal  debtor  or  obligor. 

[1]  Where  the  contract  takes  the  form  of 
ordinary  suretyship,  "the  agreement  of  the 
'  surety  la  that  he  will  do  the  thing  which  the 
principal  has  undertaken." 

[S]  If  the  contract  assumes  the  form  of  a 
guaranty,  then  "the  agreement  of  the  guar- 
antor is  that  the  principal  will  do  what  he 
is  bound  to  perform."  12  B.  C.  L.  1057,  i  8. 
But  the  bond  In  suit  is  not  that  of  surety- 
ship in  any  form.  It  is  an  original  contract 
of  Indemnity  between  the  appellants  and  the 
appellee,  by  which  the  appellants  undertake 
to  indemnify  the  appellee  against  any  "de- 
mands liabilities  and  expenses,"  which  it 
may  have  incurred,  or  any  sums  of  money 
which  It  may  have  paid  in  good  faith,  or 
have  become  liable  for  by  reason  or  in  con- 
sequence of  having  executed  the  bond  to 
the  railway  company. 

[4]  Contracts  of  indemnity  "are  distin- 
guished from  those  of  guaranty  and  surety- 
ship, in  that  in  Indemnity  contracts  the  en- 
gagement is  to  make  good  and  save  another 
from  loss  upon  some  obligation  which  he  has 
Incurred,  or  is  about  to  Incur,  to  a  third  per- 
son, and  is  not  as  in  guaranty  and  surety- 
ship a  promise  to  one  to  whom  another  Is 
answerable."  22  Oyc.  80. 

A  contract  of  indemnity  is  an  original  and 
Independent  one.  Between  the  promisor  and 
the  promisee,  there  is  a  direct  privilege,  while 
there  is  no  debt  owed  by  the  third  person  to 
the  promisee,  and  there  is  no  remedy  against 
such  third  person.  20  Cyc  1402,  in  cases 
cited  in  note  83. 

In  Vandiver  &  Co.  v.  Pollak,  107  Ala.  547- 
668,  19  South.  180,  182  [64  Am.  St.  Bep.  118], 
it  Is  said: 

"Indemnity  springs  from  contract  express  or 
implied,  and  in  a  general  way  may  be  defined 
as  an  obligation  or  duty  resting  on  one  per- 
son, to  make  good  any  loss  or  damage  another 
has  incurred,  while  acting  at  his  request  or  for 
his  benefit." 

See,  also,  14  B.  C.  L.  43,  SI  1,  2. 


The  bond  under  the  above  definitions  Is 
clearly  an  indemnity  contract,  and  not  one 
of  surety  or  guaranty.  There  Is  nothing  in 
the  record  to  show  that  the  appellee — the 
obligee  in  the  bond — had  any  remedy  what- 
ever against  the  third  party,  Cornelison. 
The  bond  sued  on  does  not  show  that  Cor- 
nelison was  indebted  to  appellee.  Nor  does  It 
show  any  undertaking  upon  the  part  of  ap- 
pellants to  pay  any  debt  of  Cornelison  to  ap- 
pellee. 

There  were  no  exceptions  to  the  instruc- 
tions of  the  court,  and  there  was  evidence 
under  the  instructions  to  sustain  the  ver- 
dict 

The  Judgment  is  therefore  correct,  and  it 
is  afllnned. 


WILLIAMS  et  al.  v.  NORTON  et  aL 
(No.  66.) 

(Supreme  Court  of  Arkansas.  Jan.  1,  1917.) 

Wnxs  «=»687(3>— Constkttotioit— Rbstdtjaby 

Clause— Fee- Simple  Estate. 
A  win  authorizing  executors  to  sell  or  rent 
realty,  dividing  the  rental  proceeds  and  in- 
terest on  sales  among  certain  relatives,  and 
providing  that  "any  residuum  not  provided  for 
I  wish  given"  to  a  daughter,  does  not  devise  to 
her  the  fee  title,  and  the  land  should  be  distrib- 
uted as  intestate  property. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  1282-1284;  Dec.  Dig.  <S=>687(3).] 

Appeal  from  Hempstead  Chancery  Court; 
Jas.  D.  Shaver,  Chancellor. 

Partition  suit  by  N.  B.  Norton  and  others 
against  Brice  Williams  and  others.  Decree 
ordering  sale  of  land  and  division  of  pro- 
ceeds, and  both  parties  appeal.  Reversed  and 
remanded. 

This  suit  was  instituted  by  the  appellees 
against  the  appellants  for  partition  of  cer- 
tain lands  in  Hempstead  county.  The  cause 
was  heard  upon  an  agreed  statement  of  facts, 
substantially  as  follows: 

A.  B.  Williams  died  in  1896.  He  owned 
some  4,200  acres  of  land  and  certain  personal 
property.  He  was  survived  by  R,  B.  Wil- 
liams, John  E.  Williams,  Hugh  B.  Williams, 
Nal  Williams,  Ora  Field  Ratcllff,  and  Kate 
Old,  his  children,  and  Annie  G.  Williams,  his 
widow.  E.  C.  Old  was  adjudged  a  bankrupt 
on  July  29,  1912,  and  N.  B.  Norton  is  the 
trustee  in  bankruptcy  of  his  estate,  and  was 
authorized  to  bring  this  suit.  All  parties  to 
the  suit  are  of  age.  Mrs.  Kate  Old  died  in- 
testate In  1905,  leaving  the  following  chil- 
dren: B.  C.  Old,  Oscar  D.  Old,  Thos.  E. 
Old,  and  Katherlne  Old  McRae.  The  other 
children  of  A.  B.  Williams  are  all  dead, 
leaving  children  surviving  them.  The  widow 
of  A.  B.  Williams  Is  still  living,  and  has, 
since  his  death,  intermarried  with  O.  O.  Steel. 
The  heirs  of  Mrs.  Kate  Old  claim  to  own  the 
lands  which  belonged  to  the  estate  of  their 
grandfather,  A.  B.  Williams,  and  which  by 
this  suit  are  sought  to  be  partitioned  under 
his  will,  which  was  duly  probated. 
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By  the  second  and  (bird  paragraphs  of 
the  will  he  gave  to  his  wife  his  homestead 
In  the  town  of  Washington,  and  certain  other 
lands,  specifically  designated,  "to  have,  hold, 
use  and  enjoy,  with  the  rents  and  profits 
thereof  for  and  during  her  natural  life"; 
and  also  his  "household  and  kitchen  furni- 
ture, including  pictures,  silverware,  and  oth- 
er like  things,"  except  the  piano.  In  other 
clauses  of  the  will  he  also  bequeathed  to  his 
wife  certain  other  articles  of  personal  prop- 
erty (naming  them),  and  $100  out  of  any  mon- 
■ey  that  he  might  have  on  hand  at  the  time 
of  his  death.  He  gave  to  his  grandson. 
Ellas  Carruth  Old,  his  gold  watch.  He  gave 
his  law  library  to  his  son  R.  B.  Williams,  in 
payment  of  $160  borrowed  from  him. 

The  twelfth  and  thirteenth  paragraphs  of 
the  will  read  as  follows: 

"Twelfth:  I  hereby  nominate  and  appoint  my 
ions  R.  B.  Williams  and  Nal  Williams  the  ex- 
ecntors  of  this  my  last  will  with  all  the  power 
I  can  give  them  by  law  to  settle  my  affairs  of 
my  estate.  I  five  them  full  power  to  collect, 
compromise,  adjust,  compound  and  settle  all 
and  any  debts  dne  me  the  same  as  if  I  were 
living.  I  wish  them  to  collect  all  debts  due 
me  which  may  be  collected  and  to  pay  all  just 
debts  which  I  may  owe.  I  do  not  want  them 
to  be  required  to  give  any  security  on  their 
bond  for  the  execution  of  this  will  or  to  be  re- 
quired to  do  anything  In  the  probate  court  ex- 
cept probating  this  will.  I  give  them  power 
to  rent,  lease  or  sell  any  lands  except  those 
reserved  in  the  second  item  of  this  will.  I 
wish  them  to  sell  any  of  my  lands  on  such 
terms  as  they  may  think  right  and  to  take  notes 
for  the  same  and  give  bonds  for  title  to  convey 
them  with  full  and  plenary  powers  in  the  dispo- 
sition of  my  lands.  In  ease  of  trouble  about 
titles  or  possession  of  any  lands  of  mine,  I 
give  them  full  power  to  compromise  and  ad- 
just such  differences  as  fully  and  completely  as 
I  could  do  if  living." 

"Thirteenth:  I  hereby  wish  the  proceeds  of 
the  sale  of  my  lands  which  my  executors  may 
sell  to  be  disposed  of  as  follows:  One-third 
thereof  to  my  wife,  Annie  G..  so  long  as  she 
lives,  and  the  other  two-thirds  to  my  daughter, 
Kate  Old,  for  the  use  of  herself  and  children 
so  long  as  she  may  remain  a  widow.  She  is 
now  destitute  with  a  family  of  children,  and 
mora  in  need  than  any  other  of  my  children." 

In  the  fourteenth  paragraph  he  remitted 
any  debts  that  his  children  might  owe  him, 
and  he  gave  to  each  of  them  the  sum  of 
$1.  This  paragraph  concludes  as  follows : 

"If  I  have  made  any  omissions  in  the  direc- 
tions about  my  bequests  herein,  my  said  exec- 
utors are  fully  empowered  to  supply  them. 
My  son  R.  B.  Williams  and  I  own  some  land 
jointly  as  tenants  in  common,  which  I  wish  dis- 
posed of  as  I  have  directed  about  my  lands 
held  in  my  own  right  Any  residuum  not  pro- 
vided for  herein  I  wish  to  be  given  to  my 
daughter  Kate  Old." 

The  court  found  that  Mrs.  Annie  G.  Steel, 
formerly  Mrs.  A.  B.  Williams,  Is  the  owner 
in  fee  simple  of  an  undivided  one-third  share 
of  all  lands  belonging  to  the  estate  of  A.  B. 
Williams,  deceased,  and  that  the  heirs  of 
Mrs.  Kate  Old  are  the  owners  In  fee  of  the 
remaining  undivided  two-thirds  of  those 
lands,  and  found  that  such  lands  could  not 
be  partitioned,  and  therefore  entered  a  de- 
cree ordering  that  the  lands  be  sold  and  the 


proceeds  be  divided  In  accordance  with  the 
finding,  after  paying  the  taxes  that  were  a 
first  Charge  upon  the  lands. 

Appellants  have  appealed  from  the  decree 
in  favor  of  the  heirs  of  Mrs.  Kate  Old,  and 
the  appellees  appeal  from  the  decree  In  favor 
of  Mrs.  Annie  O.  Steel,  formerly  the  widow 
of  A.  B.  Williams. 

Etter  ft  Monroe,  of  Washington,  for  ap- 
pellants. J.  W.  Morrow,  of  Forrest  City, 
for  appellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  In  Finlay  v.  King's  Lessee,  3  Pet 
346,  7  L.  Ed.  701,  Chief  Justice  Marshall 
said: 

"The  intent  of  the  testator  is  the  cardinal 
rule  in  the  construction  of  wills;  and  if  that 
intent  can  be  clearly  perceived,  and  is  not 
contrary  to  some  positive  rule  of  law,  it  must 
prevail/' 

Our  own  court  has  reiterated  this  rule  In 
almost  every  case  in  which  the  construction 
of  a  will  is  Involved.  In  the  very  latest  case 
(Harrington  v.  Cooper,  189  S.  W.  667,  668) 
Mr.  Justice  Hart,  speaking  for  the  court, 
said: 

"In  construing  the  provision  of  a  will,  the 
intention  of  the  maker  is  first  to  be  ascertain- 
ed, and,  when  not  at  variance  with  recognized 
rules  of  law,  must  govern.  The  intention  of 
the  testator  must  be  gathered  from  all  parts  of 
the  will,  and  such  construction  be  given  as  will, 
if  possible,  give  force  and  meaning  to  every 
clause  of  the  will." 

See,  also,  Little  v.  McGuire,  113  Ark.  497, 
168  S.  W.  1084;  Archer  v.  Palmer,  112  Ark. 
627,  167  S.  W.  99,  Ann.  Ca&  1916B,  573; 
Webb  v.  Webb,  111  Ark.  64,  163  S.  W.  1167; 
Galloway  v.  Darby,  106  Ark.  668,  161  S.  W. 
1014,  44  L.  B.  A.  (N.  S.)  782,  Ann.  Cos.  1914D, 
712;  Parker  v.  Wilson,  98  Ark.  553,  136  S. 
W.  981. 

When  the  language  of  this  entire  will  la 
considered  we  do  not  discover  any  purpose 
upon  the  part  of  the  testator,  A.  B.  Wil- 
liams, to  devise  his  real  estate  In  fee  simple 
to  any  one.  In  the  twelfth  paragraph  of  his 
will  he  gives  his  executors  "full  and  plenary 
powers''  In  the  disposition  of  his  lands; 
that  is,  "to  rent,  lease  or  sell  any  of  his 
lands,"  on  such  terms  as  they  might  think 
right,  except  his  homestead  and  other  lands, 
which  he  specifically  designates,  that  were 
given  to  his  wife,  Annie  G.  Williams,  "to 
hold,  use  and  enjoy  during  her  natural  life." 
So  far  as  his  other  real  estate  was  concern- 
cerned,  the  testator  Intended  that  his  two 
sons,  bis  executors,  In  whose  "business  ca- 
pacity and  integrity  he  had  unlimited  confi- 
dence," should  dispose  of  the  same  In  any 
manner  they  saw  proper.  If  they  rented  the 
lands  the  rental  proceeds  were  to  be  divided 
equally  between  his  wife  and  his  widowed 
daughter,  Mrs.  Kate  Old,  and  if  his  execu- 
tors sold  any  of  the  lands  the  proceeds  of  the 
sale  were  to  be  divided  between  his  wife  as 
long  as  she  lived  and  Mrs.  Kate  Old  as  long 
as  she.  remained  a  widow,  one-third  going 
to  the  wife  and  two-thirds  to  Mrs.  Old. 
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In  tbe  Ant  clause  of  bis  will  the  testator 
states  that  "It  was  not  likely  that  he  would 
hare  any  ready  money  on  hand  at  the  time 
of  his  death,"  and  that  his  wife  would  "be 
destitute  of  any  ready  money  and  without 
any  certain  income."  In  another  clause  of 
his  will  he  states  that  his  daughter  Kate  Old 
was  destitute,  with  a  family  of  children,  and 
more  in  need  that  any  other  one  of  his  chil- 
dren. To  certain  of  bis  children,  whom  he 
names,  he  gives  the  nominal  sum  of  $1. 

These  expressions  of  solicitude  for  his  wife 
and  widowed  daughter  show  that  he  regard- 
ed them  as  more  dependent  upon  him  than 
any  of  the  other  beneficiaries  named  in  the 
will,  and  it  was  his  evident  intention  to 
make  final  disposition  of  all  of  the  personal 
property  of  which  he  might  die  possessed  by 
specific  bequests,  and  if  anything  was  omit- 
ted of  such  personal  property  that  his  execu- 
tors should  have  full  power  to  supply  the 
same.  There  Is  not  a  single  word  in  the  will 
that  indicates  a  purpose  upon  the  part  of 
the  testator  to  devise  the  real  estate  of  which 
he  died  seised.  He  does  not  even  vest  the 
title  of  such  real  estate  In  his  executors  as 
his  trustees  with  power  to  selL  The  whole 
will  shows  that  the  purpose  of  the  testator 
was  to  have  his  estate  wound  up  In  such  way 
that  his  debts  should  be  paid,  and  that  his 
wife,  as  long  as  she  lived,  and  his  widowed 
daughter  and  her  children,  as  long  as  she  re- 
mained a  widow,  should  be  provided  for  out 
of  the  rents  and  the  proceeds  of  any  sales 
that  might  be  made  of  his  real  estate.  This 
was  the  dominant  purpose  of  those  para- 
graphs of  the  will  giving  the  executors  power 
to  rent,  lease,  or  sell  any  of  his  lands  (except 
those  reserved  in  the  second  paragraph)  up- 
on such  terms  as  they  might  think  right,  and 
designating  the  manner  in  which'  the  pro- 
ceeds should  be  divided. 

The  testator,  in  different  paragraphs  of 
his  will,  had  bequeathed  certain  designated 
articles  of  personal  property  to  his  wife,  and 
other  designated  articles  to  certain  of  his 
children.  For  instance,  to  his  son  and  law 
partner  his  library,  with  the  understanding 
that  it  should  pay  a  debt  that  he  owed  this 
son,  and  a  piano  to  his  daughter,  with  the 
understanding  that  the  debt  he  owed  her  also 
should  be  canceled.  While  there  is  no  testi- 
mony in  the  record  as  to  the  value  of  these 
articles  of  personal  property,  they  were 
doubtless  worth  fully  as  much  or  more  than 
the  debts  he  owed  these  children,  and  he 
made  these  specific  bequests  to  his  wife  and 
the  particular  children  named  no  doubt  for 
the  reason  that,  under  the  circumstances, 
be  deemed  such  bequests  most  appropriate 
for  them.  The  whole  will  shows  that  the 
testator  had  no  Intention  of  favoring  one 
child  above  another  in  the  bequests  of  per- 
sonal property,  but  it  does  show  that,  so  far 
as  the  proceeds  to  be  derived  from  the  rent 
or  sale  of  his  real  estate,  be  intended  that 
Mrs.  Old  should  be  preferred  to  them  on 
account  of  her  necessities. 


After  making  bequests  of  various  desig- 
nated items  of  personal  property,  the  will 
shows  that  the  testator  thought  that  there 
might  be  some  omissions,  and  that  if  he  had 
omitted  any  Items  these  should  go  to  his 
daughter.  After  the  testator  had  made  his 
will  he  added  a  codicil,  bequeathing  to  his 
daughter  Ora  Field  Ratcllff  the  set  of  books 
known  as  Encyclopedia  Brlttanica.  This  cod- 
icil shows  that  he  bad  omitted  to  mention 
(in  the  will  proper)  and  to  make  bequest 
specifically  of  all  of  his  personal  property. 
The  clause,  "any  residuum  not  provided  for' 
herein  I  wish  to  be  given  to  my  daughter, 
Mrs.  Kate  Old,"  also  shows  that  the  testa- 
tor had  in  mind  that  there  might  be  certain 
personal  property  that  he  bad  not  specifical- 
ly bequeathed  to  any  of  the  other  benefi- 
ciaries, and  such  as  he  had  not  thus  disposed 
of  he  wished  to  give  to  Mrs.  Old.  The  words 
"any  residuum  not  provided  for  herein" 
could  not  have  referred  to  his  lands,  and 
were  obviously  .not  intended  by  the  testator 
as  a  devise  of  lands  to  his  daughter  Mrs. 
Old.  The  testator  had  made  the  only  dis- 
position of  the  lands  that  he  desired  to  make, 
by  conferring  upon  his  executors  unlimited 
power  to  sell  or  lease  the  same.  If  the  tes- 
tator had  Intended  to  devise  the  lands  to 
Mrs.  Old  and  to  vest  a  fee-simple  title  in  her 
to  the  exclusion  of  the  other  heirs,  being  a 
lawyer  of  ability,  as  the  agreed  statement  of 
facts  shows  that  he  was,  he  doubtless  would 
have  employed  more  appropriate  language. 
It  would  be  a  strained  construction  of  the 
language  used,  in  connection  with  all  the 
other  provisions  of  the  will,  to  hold  that  it 
vested  In  Mrs.  Old  a  fee-simple  title  to  the 
lands  mentioned  in  the  petition  in  the  suit 
for  partition.  The  language  of  the  will 
clearly  indicates  that  it  was  the  purpose  of 
the  testator  that  his  binds  should  be  sold  by 
his  executors,  if  necessary,  for  the  support 
of  his  widow  during  her  life  and  for  the  sup- 
port of  Mrs.  Old  and  her  children,  as  long  as 
she  remained  a  widow.  But  certainly  there 
is  no  language  in  the  will  that  would  justify 
the  conclusion  that  the  testator  intended  not 
only  to  provide  for  Mrs.  Kate  Old  and  her 
children  as  long  as  she  remained  a  widow, 
but  also  to  vest  in  her  the  fee-simple  title. 

Being  a  lawyer  of  ability,  and  therefore 
familiar  with  the  technical  errors  that  are 
used  to  devise  real  estate  in  fee  simple,  it  is 
Inconceivable  that  A.  B.  Williams  would 
have  used  the  vague  terms  in  the  residuum 
clause  quoted  If  he  had  intended  to  devise 
his  lands  in  fee  simple  to  Mrs.  Old.  If  such 
had  been  his  Intention  he  doubtless,  in  ex- 
press terms,  would  have  said  that  if  there 
remained  any  real  estate  after  the  executors 
had  carried  out  the  purposes  of  his  will  as 
expressed  In  other  paragraphs  that  such  re- 
siduum he  devised  in  fee  simple  to  Mrs.  Old. 
The  language  of  the  will,  as  above  stated,  ex- 
cludes any  such  intention.  In  the  absence 
of  any  language  in  the  will  which  either  ex- 
pressly or  by  necessary  Implication  carries 
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the  Idea  that  he  Intended  to  devise  the  fee- 
simple  title  to  any  one,  the  presumption 
against  partial  intestacy  so  far  as  the  lands 
are  concerned  cannot  be  indulged. 

In  the  old  English  case  of  Dehn  v.  Gaskln, 
2  Cowp.  657  (1777),  Lord  Mansfield  declared 
that: 

"Though  the  Intention  is  ever  so  apparent, 
the  heir  at  law  must  of  course  inherit  unless 
the  estate  is  given  to  somebody  else." 

That  rale  has  never  been  departed  from  so 
far  as  we  are  advised,  either  in  England  or 
In  this  country.  The  reason  for  the  doctrine 
is  that  courts  cannot  make  wills  for  parties, 
and  by  so  doing  annul  the  laws  of  descent  and 
distribution. 

Scnauber  v.  Jackson,  2  Wend.  (N.  Y.)  18, 
Is  one  of  the  leading  cases  in  this  country, 
and  there  the  provisions  of  the  will  were 
somewhat  similar  to  the  one  here  under  re- 
view, only  the  language  of  the  will  was  much 
stronger  to  raise  a  devise  by  implication  to 
the  exclusion  of  the  heir  at  law  than  is  the 
language  of  the  will  in  the  case  at  bar.  The 
court  for  the  correction  of  errors  there  held: 

"If  there  is  not  sufficient  In  a  will  to  take  the 
case  out  of  the  role  of  law  that  all  the  estate 
which  is  not  legally  and  sufficiently  devised  to 
some  other  person  must  go  to  the  heir,,  the  heir 
will  take,  whatever  may  have  been  the  inten- 
tion of  the  testator." 

Following  this  decision,  the  Supreme 
Courts  of  Virginia  and  Georgia,  also  in  cases 
where  there  is  an  exhaustive  review  of  the 
authorities,  held  that: 

"An  heir  can  be  disinherited  only  by  express 
devise  or  necessary  implication,  so  strong  that 
a  contrary  intention  cannot  be  supposed;  that 
the  heir  cannot  be  disinherited  unless  the  es- 
tate is  given  to  somebody  else."  Boissean  v. 
Aldridges,  8  Leigh  (Va.)  222,  27  Am.  Dec.  590; 
Wright  v.  Hicks,  12  Ga.  155,  56  Am.  Dec  451. 

In  the  last  above  case  it  was  held  (quoting 
syllabus): 

"Intent  to  disinherit  heir  is  essential  to  raise 
an  estate  by  implication,  the  presumption  being, 
in  the  absence  of  plain  words  in  the  will  to  the 
contrary,  that  the  testator  intended  that  his 
property  should  go  in  the  legal  channel  of  de- 
scent." 


See,  also,  Doe  ex  dem.  Clendenning  v.  Lanl- 
us,  3  Ind.  441,  56  Am.  Dec.  518. 

Applying  the  doctrine  of  the  above  cases  to 
the  will  under  review,  there  is  certainly  no 
language  in  it  that  either  expressly  or  by 
necessary  Implication  overcomes  the  presump- 
tion that  A.  B.  Williams  Intended  that  bis 
real  estate,  subject  to  the  uses  to  which  he 
had  subjected  It  under  the  provisions  of  his 
will,  should  go  In  the  legal  channel  of  de- 
scent. To  hold  otherwise  would  be  to  make 
a  will  for  the  testator,  and  one  too  that 
would  create  an  unjust  discrimination  in  fa- 
vor of  the  heirs  of  Mrs.  E.  C.  Old  as  against 
the  other  heirs  of  the  children  of  A.  B.  Wil- 
liams. To  our  minds,  after  a  careful  reading 
of  this  will,  it  never  entered  the  mind  of  A. 
B.  Williams,  by  the  provisions  of  his  will,  to 
deny  any  of  his  children  their  rights  to  an 
equal  Inheritance  in  such  lands  as  might  re- 
main after  the  purposes  of  the  support  and 
maintenance  of  his  widow  and  widowed 
daughter,  as  expressed  in  his  will,  had  been 
carried  out  To  construe  this  will  as  favor- 
ing one  set  of  grandchildren  to  the  exclusion 
of  another  we  believe  would  do  violence  to 
the  Intention  of  their  grandfather,  as  gath- 
ered from  a  consideration  of  the  will  as  a 
whole. 

The  court  erred  therefore  In  decreeing  the 
heirs  of  Mrs.  Old  two-thirds  of  the  proceeds 
derived  from  the  sale  of  the  lands  ordered 
by  It  The  court  also  erred  in  awarding  to 
the  widow  absolutely  one-third  of  the  pro- 
ceeds of  the  sale  of  these  lands.  The  widow, 
under  the  law,  was  entitled  to  one-third  in- 
terest in  these  lands  for  life  as  her  dower. 
The  testator  did  not  make  any  provision  for 
the  widow  in  his  will  in  lieu  of  dower.  Up- 
on a  sale  of  the  lands  In  partition  the  widow 
will  be  entitled  to  one-third  of  the  proceeds, 
not  absolutely,  but  only  to  the  benefit  of  the 
use  of  such  proceeds  as  long  as  she  lives. 

The  decree  Is  therefore  reversed,  and  the 
cause  will  be.  remanded  for  further  proceed- 
ings according  to  law  and  not  Inconsistent 
with  this  opinion. 
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STATE  ex  rel.  TRUMAN  v.  JOST  et  aL,  Board 
of  Police  Com'rs.    (No.  18549.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Jane  2,  1916.    On  Rehearing, 
Dec.  20,  1916.) 

X.  Municipal  Corporations  «J=>164  —  Om- 
cebs  «J=»100(2)  —  Increase  or  Salaries  — 
Police  Detective— "State  and  Munici- 
pal Officer."  , 
A  police  detective,  appointed  for  three  years 
under  the  safeguards  thrown  about  his  position 
by  Rev.  St.  1899,  H  6189,  6190,  619$  6193, 
and  wbo  was  paid  by  the  city,  but  could  exercise 
authority  in  any  part  of  the  state,  was  both 
a  municipal  and  state  officer  within  Const  art. 
14,  {  8,  forbidding  increase  of  the  compensation 
of  state  or  municipal  officers  during  their  term. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  if  370,  371 ;  Dec.  Dig. 
«=>164;  Officers,  Cent  Dig.  |  164;  Dec  Dig. 
«=>100(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  State  Officer.] 

2.  Municipal  Corporations  «=>164— Police 
Officers  —  Salaries  —  Statute  —  Amend- 

MBNT 

Acts  1909,  p.  319,  now  Rev.  St  1909,  |  9787, 
providing  for  the  appointment  of  police  detec- 
tives in  cities  of  a  certain  size  and  fixing  their 
salaries,  and  repealing  Rev.  St  1899.  f  6192, 
which  provided  for  a  less  salary  for  such  officers, 
was,  in  legal  effect,  only  an  amendment  of  the 
former  statute,  and  a  police  detective  appointed 
under  the  earlier  statute  is  not  entitled  to  the 
increased  salary  for  the  portion  of  his  term 
which  had  not  expired  when  the  new  statute 
became  effective. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  370,  871 ;  Dec.  Dig. 
«=»164.] 

On  Rehearing. 
8.  Municipal  Corporations  «j=»164— Police 

Officers— TENUREf—'  'Term.  ' ' 
Rev.  St  1899,  §  6189,  provides  that  police 
officers  having  served  one  year  probationary 
service  may  be  appointed  for  an  additional  term 
of  three  years,  and  shall  thereafter  be  subject  to 
removal  only  for  cause  and  upon  complaint 
made  or  charges  preferred  against  them.  Sec- 
tion 6190  authorizes  the  chief  of  police  to  sus- 
pend police  officers  during  the  pendency  of 
charges,  and  provided  that  the  board  might  dis- 
charge police  officers  for  the  reason  that  the 
force  was  larger  than  the  interests  of  the  public 
demanded,  or  that  there  was  insufficient  money 
to  pay  the  expenses  of  maintaining  the  force  as 
then  organized,  in  which  cases  no  complaint  or 
charges  are  necessary,  but  when  the  vacancies  so 
created  are  to  be  filled  the  officers  removed  shall 
be  reappointed.  Section  6191  provided  that 
police  officers,  whose  terms  of  service  have  ex- 
pired, shall  be  preferred  in  making  new  appoint- 
ments, and  section  6192  fixed  the  number  of  such 
officers  and  their  salaries.  Held,  that  the  pow- 
er to  remove  because  the  services  were  not  need- 
ed, or  because  there  were  no  funds  with  which 
to  pay  the  officers,  was  one  which  would  exist 
in  the  absence  of  any  statutory  provision,  and 
the  existence  of  such  power  does  not  prevent  a 
police  detective  from  having  a  "term"  within 
the  constitutional  provision  against  increasing 
salaries  during  the  term. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  870,  871 ;  Dec.  Dig. 
«=»164. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Term.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Joseph  A.  Guthrie,  Judge. 


Application  for  mandamus  by  the  State,  on 
relation  of  Ralph  E.  Truman,  against  Henry 
L.  Jost  and  others,  Board  of  Police  Commis- 
sioners of  Kansas  City.  Judgment  denying 
peremptory  writ,  and  relator  appeals.  Af- 
firmed on  original  hearing  and  on  rehearing. 

On  January  6,  1913,  relator  filed  in  the 
circuit  court  aforesaid  a  petition  for  a  writ 
of  mandamus  against  the  police  commission- 
ers of  said  city,  who  were  then  in  authority. 
On  April  28,  1918,  an  amended  petition  was 
filed,  making  the  present  respondents  defend- 
ants in  said  action.  The  purpose  of  this  pro- 
ceeding Is  to  compel  respondents,  as  police 
commissioners  of  Kansas  City,  Mo.,  to  Issue 
to  relator  a  warrant  for  $725.83,  drawn  upon 
the  treasurer  or  other  disbursing  officer  of 
said  city,  and  to  do  every  other  act  and  thing 
necessary  to  be  done  by  them  to  secure  re- 
lator his  alleged  full  compensation  of  $1,380 
per  annum,  during  the  period  between  Sep- 
tember 16,  1909,  and  February  17,  1912,  as 
provided  by  sections  9778,  9779,  R.  &  1909, 
or  show  cause  why  they  have  not  done  so. 
The  petition  alleged  : 

That  section  6192,  R,  S.  1899,  provided  for 
the  appointment  of  relator  as  a  police  detective 
in  said  city;  "that  having  previously  served  a 
probationary  period  of  one  year,  relator  was, 
upon  February  17, 1909,  appointed  to  the  above- 
mentioned  office  of  police  detective,  for  a  term 
of  three  years,  subject,  however,  to  five  suspen- 
sions or  removal  for  cause,  and  further  subject 
to  discharge  without  cause,  motive,  or  hearing, 
ff  at  any  time,  in  the  opinion  of  the  board,  the 
police  force  were  larger  than  the  interests  or  the 
public  require,  or  if  there  are  not  sufficient 
funds  with  which  to  pay  expenses  of  said  police 
department  as  then  organized." 

It  Is  then  averred  that  the  office  of  police 
detective  was  abolished  June  14,  1909,  by  the 
Forty-Fifth  General  Assembly  of  Missouri; 
that  on  said  date  said  section  6192,  R.  S. 
1899,  was  repealed  and  a  new  section  enacted 
In  lieu  thereof  (Acts  1909,  p.  319),  now  known 
as  section  9787,  R.  S.  1909,  of  Missouri,  and 
which  provides  that  police  detectives  should 
be  paid  $1,380  per  annum.  It  is  further  al- 
leged that  after  the  passage  of  above  act, 
and  upon  June  U,  1909,  relator  was  duly  and 
legally  appointed  to  the  office  of  police  detec- 
tive, for  a  term  of  three  years,  beginning  on 
said  June  14, 1909,  and  immediately  accepted 
said  office,  and  continuously  thereafter,  until 
June,  1912,  occupied  the  same  and  performed 
all  the  duties  relating  thereto,  and  thereby 
became  entitled  to  the  salary  and  emoluments 
of  said  office.  It  is  averred  that  from  June 
14,  1909,  to  September  16,  1909,  relator  was 
paid  at  the  rate  of  $1,380  per  annum;  that 
from  September  16,  1900,  to  February  17, 
1912,  he  was  paid  at  the  rate  of  $1,080  per 
annum;  that  by  reason  of  the  premises,  he  Is 
entitled  to  his  unpaid  salary  of  $725.83,  etc. 
An  alternative  writ  of  mandamus,  substan- 
tially following  the  language  of  the  petition 
aforesaid,  was  issued,  and  respondents,  on 
May  10,  1913,  filed  their  return  thereto,  and 
allege  in  substance:  (1)  That  the  circuit  court 
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wu  without  Jurisdiction  to  try  the  case,  In 
tola  form  of  action.  (2)  They  admit  that  they 
constitute  the  present  board  of  police  com- 
missioners of  Kansas  City,  Mo.  (3)  They  say 
that  relator,  having  served  more  than  one 
year  of  probationary  service  as  police  de- 
tective prior  to  February  17,  1909,  was,  on 
Bald  date,  appointed  police  detective  for  three 
years,  at  a  compensation  of  $1,080  per  an- 
num, or  |90  per  month,  as  provided  In  sec- 
tion 6192,  R.  S.  1899;  that  from  the  date  of 
said  appointment,  up  to  and  including  Feb- 
ruary 17,  1912,  relator  accepted  the  sum  of 
$1,080  per  year  as  full  compensation  for  his 
services,  except  that  by  mistake  he  was  paid 
at  the  rate  of  $1,380  per  annum  from  June 
15,  1909,  to  September  16,  1909;  that  when 
said  mistake  was  discovered,  he  was  there- 
after paid,  and  accepted,  the  sum  of  $1,080 
per  year,  in  full  satisfaction  of  his  salary 
from  said  September  15, 1909,  until  February, 
1912.  It  is  further  averred  that  relator's  sal- 
ary. In  view  of  section  48  of  article  4,  and 
section  8  of  article  14,  of  the  Constitution  of 
Missouri  could  not  be  Increased  during  his 
term  of  office  from  February  17,  1909,  to 
February  17,  1912.   (4)  It  is  further  averred 
by  respondents  that  from  1909  to  1912,  in- 
clusive, there  were  employed  as  many  officers 
in  the  police  department  of  said  city  as  its 
revenue  would  permit;  that  during  each  of 
said  years,  the  police  department  expended 
all  of  the  money  apportioned  or  appropriated 
to  it ;  that  the  Police  Commissioners  of  Kan- 
sas City  have  never  had,  and  have  not  now, 
enough  money  to  pay  any  salaries,  or  parts 
of  salaries,  except  as  heretofore  paid;  that 
if  the  salaries  of  police  officers  In  the  service 
at  the  time  of  the  enactment  of  section  9787, 
R.  S.  1909,  had  been  Increased  by  said  stat- 
utes to  take  effect  June  14,  1909,  the  board 
of  commissioners  aforesaid  would  have  been 
compelled  to  reduce  the  number  of  officers 
employed  In  said  police  department,  and 
plaintiff  would  have  been  discharged;  that 
relator  held  his  position  during  all  of  said 
time,  by  virtue  of  the  salaries  fixed  when  he 
was  appointed  in  February,  1909,  whereby 
said  board  of  commissioners  were  enabled  to 
retain  him  in  their  service.  The  return  fur- 
ther avers  that  relator,  with  full  knowledge 
of  all  the  facts  aforesaid,  accepted  the 
amount  due  him  twice  each  month,  without 
objection  and  In  full  satisfaction  of  the 
amount  which  Kansas  City  claimed  was  due 
him;  that  by  continuing  \a  said  department 
and  accepting  the  salary  paid  him  the  relator 
is  now  estopped  to  claim  any  greater  or  addi- 
tional compensation.    The  reply  of  relator 
put  in  Issue  the  facts  set  out  in  respondent's 
return.    Such  portions  of  the  evidence  as 
may  be  necessary  will  be  considered  In  the 
opinion.  The  trial  court  found,  In  substance, 
that  the  office  held  by  relator  was  not  abol- 
ished by  the  act  of  1909  (Acts  1909,  p.  319); 
that  relator  was  a  municipal  officer  of  Kan- 
sas City,  Mo.,  within  the  contemplation  of 
section  8,  art  14,  of  our  Constitution;  and 


that  his  salary  could  not  be  increased  during 
his  term  of  office.  The  peremptory  writ  was 
accordingly  denied,  and  Judgment  in  due 
form  entered  in  behalf  of  respondents.  Re- 
lator filed  motions  for  new  trial  and  in  ar- 
rest of  Judgment,  both  of  which  were  over- 
ruled, and  the  cause  duly  appealed  to  this 
court 

M.  B.  Casey,  Frank  D.  Rader,  and  James 
M  Rader,  all  of  Kansas  City,  for  appellant 
J.  A.  Harzfeld,  A  F.  Evans,  Hunt  C.  Moore, 
and  A  F.  Smith,  all  of  Kansas  City,  for  re- 
spondents. 

RAILEY,  a  (after  stating  the  facts  as 
above).  [1]  I.  Section  8  of  article  14  of  the 
present  Constitution  provides,  that: 

"The  compensation  or  fees  of  no  state,  county 
or  municipal  officer  shall  be  increased  during  his 
term  of  office;  nor  shall  the  term  of  any  office 
be  extended  for  a  longer  period  than  that  for 
which  such  officer  was  elected  or  appointed." 

Did  relator,  when  he  was  appointed  police 
detective  on  February  17,  1909,  for  three 
years  from  said  date,  at  a  salary  of  $1,080  per 
annum,  come  within  the  purview  of  section 
8,  art  14,  supra?  The  safeguards  thrown 
about  relator's  position,  by  sections  0189, 
6190-6192,  and  6193,  R.  S.  1899,  at  the  time  of 
his  appointment  on  February  17,  1909,  con- 
stituted him  both  a  state  and  municipal  of- 
ficer, and  precluded  his  salary  from  being 
raised  as  long  as  he  held  the  office  under 
said  appointment  In  State  ex  rel.  v.  Mason, 
153  Mo.  loc.  dt  43,  44,  54  S.  W.  loc.  dt  529, 
the  court  in  banc,  speaking  through  Judge 
Oantt,  in  construing  a  law  relating  to  police 
officers,  police  detectives,  etc.,  similar  in  some 
respects  to  the  above  sections  of  R.  S.  1899, 
•aid: 

"Wherever  the  Legislature  has  the  right  to 
assume  control  of  a  municipal  office,  it  has  like- 
wise the  right  to  compel  the  city  to  provide  for 
defraying  the  expenses  of  such  office,  and  while 
it  is  sometimes  difficult  to  draw  the  line  and  dis- 
tinguish whether  a  given  office  is  of  a  public  or 
state  character,  or  Is  simply  one  to  subserve  a 
municipal  function,  it  is  almost  universally  con- 
ceded that  police  boards  and  metropolitan  police 
forces  are  *tate  officers  and  fall  clearly  within 
legislative  control." 

The  conclusion  reached  In  the  above  case 
was  reaffirmed  by  the  court  In  banc  in  State 
ex  rel.  v.  Police  Commissioners,  184  Mo.  loc. 
dt  183,  71  S.  W.  215,  88  S.  W.  27,  cited  by 
appellant. 

It  Is  evident  that  if  a  felony  should  be 
committed  in  Kansas  City,  Mo.,  and  there 
were  good  grounds  for  believing  that  the 
perpetrator  bad  escaped  to  some  distant  part 
of  the  state,  the  respondents  would  have  been 
Justified  In  calling  upon  relator,  while  he  was 
police  detective,  to  locate  the  criminal  and 
assist  in  bringing  him  to  trial.  These  of- 
ficers who  are  acting  as  detectives  may  not 
only  be  sent  to  various  parts  of  the  state,  if 
necessary,  in  the  performance  of  their  duty, 
but  they  are  likewise  municipal  officers,  as 
they  draw  their  pay  from  the  city;  perform 
services  therein;  are  subject  to  the  control 
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of  the  police  board  thereof;  hold  their  of- 
flee  for  a  definite  time,  and  their  salaries 
are  fixed  by  legislative  enactments. 

Without  extending  the  discussion  of  this 
subject  further,  we  agree  with  the  trial 
court  that  if  relator  was  appointed  and  held 
the  office  of  police  detective  under  sections 
6192,  6193,  R.  S.  1899,  while  performing  the 
services  mentioned  In  petition,  then  he  was 
not  entitled  to  receive  but  $1,080  peT  annum 
for  such  services. 

[2]  II.  It  appears  from  the  record  that 
relator  was  appointed  police  detective  on 
February  17, 1909,  for  a  period  of  three  years 
from  said  date,  at  a  salary  of  $1,080  per 
annum,  but  it  does  not  appear  from  the  evi- 
dence that  he  was  appointed  to  said  office 
on  June  14,  1909,  as  alleged  In  petition,  or 
at  any  other  date  than  February  17,  1909, 
although  be  performed  the  duties  attached 
to  said  office  from  February  17,  1909,  to 
February  17,  1912.  He  received  during  said 
period  the  salary  of  $1,080  per  annum,  except 
from  June  14,  1909,  to  September  15,  1909, 
when  he  was  paid  $115  per  month,  or  at  the 
rate  of  $1,380  per  year. 

It  is  claimed  by  relator  that  the  act  of 
1909,  p.  S19,  now  known  as  section  9787,  R. 
S.  1909,  in  terms  repealed  section  6192,  R.  S. 
1899,  fixing  his  salary  at  $1,080  per  annum, 
and  that  as  he  performed  the  services  sued 
for  after  the  passage  of  said  act  of  1909, 
which  increased  the  salary  of  said  office  to 
$1,380  per  annum,  he  was  entitled  to  $25 
per  month  more  than  he  received  from  Sep- 
tember 15,  1909,  to  February  17,  1912, 
amounting  to  $725.88.  The  act  of  1909  (page 
319),  supra,  deals  with  the  appointment  and 
salaries  of  the  police  force  in  cities  con- 
taining 150,000  inhabitants  and  less  than 
350,000.  Article  9,  R  S.  1899,  of  which 
said  section  6192  was  a  part,  dealt  with  the 
same  general  subject,  except  that  It  related 
to  cities  of  100,000,  and  less  than  300,000  in- 
habitants. The  emergency  clause  in  the  act 
of  1909,  discloses  on  its  face  that  it  was 
dealing  with  the  general  subject  above  men- 
tioned. It  reads  as  follows: 

' 'Emerg enoy. — The  existing  law  being  inade- 
quate for  the  appointment  and  equipment  of  a 
sufficient  police  force  in  the  cities  herein  men- 
tioned, an  emergency  exists  within  the  meaning 
of  the  Constitution,  and  this  act  shall  take  effect 
and  be  in  force  from  and  after  its  passage. 

"Approved  June  14,  1909." 

The  court  in  banc  of  this  state,  In  the  re- 
cent case  of  Brown  v.  Marshall,  241  Mo.  loc 
clt.  728,  145  S.  W.  loc  dt  815,  said: 

"A  subsequent  act  of  the  Legislature,  repeal- 
ing and  re-enacting,  at  the  same  time,  a  pre- 
existing statute,  is  but  a  continuation  of  the 
latter,  and  the  law  dates  from  the  passage  of  the 
first  statute  and  not  the  latter.  State  ex  rel. 
v.  Mason,  153  Mo.  23,  loc.  cit.  58,  59  [54  S.  W. 
5241;  State  ex  rel.  v.  County  Court,  53  Mo. 
128,  loc  cit  129,  130;  Smith  v.  People,  47 
N.Y.330." 

The  Revision  Commission  of  1909,  in  line 
with  the  above  authorities,  at  the  conclusion 
of  section  9787,  R.  S.  1899,  added  the  fol- 


lowing: "(R.  S.  1899,  |  6192,  amended  Laws 
1909,  p.  319.)" 

In  view  of  the  foregoing  authorities,  we 
hold  that  the  act  of  1909  (page  319),  supra,  is 
in  legal  effect,  an  amendment  of  section  6192, 
R  S.  1899,  and  the  case  should  be  disposed 
of  accordingly. 

We  then  have  a  case  where  relator  was'  ap- 
pointed as  police  detective  on  February  IT, 
1909,  under  section  6192  aforesaid,  which 
fixed  his  term  at  three  years  and  his  salary 
at  $1,080  per  annum,  undertaking  to  recover 
by  mandamus  $25  per  month  additional,  on 
account  of  the  amendment  of  said  section 
6192  in  1909,  which  increased  the  salaries  of 
police  detectives  In  said  city  to  $1,380  per 
annum. 

Upon  a  full  consideration  of  the  whole 
case,  we  have  reached  the  conclusion  that  re- 
lator, for  the  services  rendered  by  him,  was 
only  entitled  to  recover  at  the  rate  of  $1,080 
per  annum;  and,  having  received  all  that 
was  due  him  at  the  above  rate,  he  is  not 
entitled  to  maintain  this  action. 

The  Judgment  of  the  trial  court  is  accord* 
ingly  affirmed. 

BROWN,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BAILEY,  C,  is  adopted  as  the  opinion  of  the 
court.  All  concur. 

On  Rehearing. 

PER  CURIAM.  [>]  At  the  April  term, 
1918,  an  opinion  was  promulgated  affirming 
the  Judgment  in  this  cause.  A  rehearing  was 
granted,  and  the  cause  redocketed  and  re- 
submitted at  this  term.  The  only  ground  of 
the  motion  for  rehearing  was  that  the  opin- 
ion omitted  consideration  of  the  question 
whether  relator  had  such  a  "term"  of  office 
as  brought  him  within  the  purview  of  section 
8,  art  14,  of  the  Constitution  of  the  state, 
which  forbids  any  Increase  of  the  salary  of 
certain  officers  during  their  terms  of  office. 
There  was  no  evidence  supporting  respond* 
ents'  plea  of  estoppel,  and  the  correctness  of 
the  conclusions  reached  on  questions  dis- 
cussed in  the  former  opinion  is  not  now  de-' 
nled.  The  sole  question  remaining  is  whether 
relator  had  a  "term"  within  the  meaning  of 
the  constitutional  provision.  The  solution 
of  this  question  involves  a  construction  of 
sections  6189-6192,  R.  S.  1899.  Section  6189 
provided  that  every  policeman  and  police  of- 
ficer should  first  serve  a  probationary  term 
of  one  year.  This  appellant  has  done.  The 
statute  proceeds: 

"Having  served  one  year  probationary  serv- 
ice to  the  satisfaction  of  the  board,  such  police- 
men and  police  officers  may  be  appointed  for  an 
additional  term  of  three  yean,  and  shall  there- 
after be  subject  to  removal  only  for  cause  and 
upon  complaint  being  made,  or  charges  being 
preferred  against  them,  a  copy  of  which 
complaint  or  charges,  setting  forth  the 
grounds  thereof,  shall  be  given  to  such  police- 
man. •  •  * " 
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The  section  then  fixed  the  time  and  manner 
of  trial  on  such  charges  and  provided  for  re- 
moval, reprimand,  or  fine,  as  the  board  of 
police  commissioners  deemed  proper  in  case 
the  accused  was  found  guilty.  Section  6190 
provided  that  the  chief  of  police  might  sus- 
pend policemen  and  police  officers  during  the 
pendency  of  charges  subject  to  approval  of 
the  board  at  its  next  meeting.  It  further 
provided: 

"The  board  mar  at  any  time  discharge  police- 
men and  police  officers  for  the  reason  that,  In  the 
opinion  of  the  board,  the  police  force  is  larger 
than  the  interests  of  the  public  demand,  or  that 
there  is  insufficient  money  to  pay  the  expenses 
of  maintaining  the  police  force  as  then  organis- 
ed, and  in  such  cases  it  shall  not  be  necessary 
to  file  any  complaint  or  charges,  or  permit  a 
hearing  by  the  board,  of  the  policemen  or  police 
officers  to  be  removed;  but  when  the  vacancies 
so  created  shall  be  filled,  the  policemen  or  police 
officers  thus  removed  shall,  if  they  so  desire,  be 
reappointed  to  fill  such  vacancies. 

Section  6191  provided,  among  other  things, 
that: 

"Policemen  and  police  officers  whose  termte) 
of  service  have  aspired  and  who,  during  the 
term  of  their  appointment  shall  have  faithfully 

Serformed  their  duty,  shall,  if  otherwise  quail- 
ed, be  preferred  by  the  board  in  making  new 
appointments." 

Section  6192  fixed  the  maximum  number 
of  policemen  and  police  officers  and  their 
salaries,  the  salary  of  each  of  the  class  of 
which  appellant  was  a  member  being  fixed  at 
$1,080  per  annum. 

Appellant  contends  his  appointment  under 
these  sections  constituted  no  fixed  term  with- 
in the  meaning  of  the  constitutional  provision 
above  mentioned.  He  argues  that  the  power 
of  the  board  to  remove,  without  a  hearing, 
when  the  number  of  policemen  and  officers 
exceeded  the  number  needed  or  when  funds 
were  Insufficient  to  pay  the  whole  force, 
amounted  to  a  right  to  remove  at  pleasure, 
and  therefore  that  he  bad  no  'term  of  office" 
within  the  meaning  of  the  Constitution.  If 
the  power  mentioned  Is  equivalent  to  one  to 
remove  at  pleasure,  appellant's  position  Is 
sound  under  the  previous  decisions  of  this 
court  (State  ex  rel.  v.  Gordon,  238'  M o.  168, 
142  S.  W.  315,  Ann.  Gas.  1913A,  312),  since 
such  a  power  is  incompatible  with  the  ex- 
istence of  an  official  "term"  within  the  mean- 
big  of  the  Constitution.  The  statute  ex- 
pressly provided  for  appointment  for  a  three- 
year  term,  but  qualified  this  by  vesting  the 
board  with  power  to  remove  without  hearing 
upon  either  of  the  two  conditions  mentioned ; 
L  e.:  (1)  When  the  number  of  police  officers 
or  policemen  exceeded  the  number  needed; 
or  (2)  when  there  were  insufficient  funds  to 
pay  the  force  as  constituted.  We  do  not 
think  this  equivalent  to  a  power  to  remove 
at  pleasure.  Rather  the  power  was  given  to 
remove  for  cause  without  a  hearing. 

"Constitutional  or  statutory  provisions  which 
•How  a  removal  only  for  cause,  or  for  cause  and 
after  a  notice  and  a  hearing,  do  not  apply  to  a 
dismissal  of  an  officer,  for  some  reason  other 
than  his  own  act  or  default,  and  where  there  is 


no  intent  to  appoint  another  In  his  place.  Thus, 
where  a  statute  provides  for  notice  and  a  hear- 
ing before  removal,  an  officer  may  be  discharged 
without  either,  where  the  discharge  is  made  be- 
cause the  services  he  renders  are  no  longer  need- 
ed, or  no  funds  are  provided  with  which  to  pay 
him.  *  *  *  The  same  rule  holds  where  a  dis- 
missal is  made  for  the  purpose  of  reducing  ex- 
penses by  diminishing  the  force."  Throop  on 
Public  Officers,  §  3477 

Thus  It  appears  relator's  term  would  have 
been  subject  to  termination  without  a  hear- 
ing for  either  of  the  reasons  mentioned  in 
the  statute  even  had  the  statute  been  silent 
on  the  subject,  unless,  of  course,  the  statute 
excluded  removal  on  these  grounds,  which  is- 
not  this  case.  To  bold  that  these  grounds  of 
removal,  exercisable  without  statutory  au- 
thority on  the  ground  that  such  removal  is 
rather  an  abrogation  of  the  office,  transform 
relator's  term  Into  one  held  at  the  pleasure 
of  the  appointing  power  would  at  once  re- 
move most  officers  from  the  field  covered  by 
the  constitutional  prohibition  against  in- 
crease In  salary  during  their  term  by  convert- 
ing them  into  mere  placeholders.  It  has  not, 
so  far  as  we  can  find,  been  held  that  the  rule 
quoted  above  affects  in  any  way  the  appli- 
cability of  the  constitutional  provision.  It  is 
urged,  in  addition,  that  under  the  statute, 
after  the  board  has  discharged  policemen  be- 
cause of  lack  of  need  for  their  services  or 
lack  of  funds,  If  they  refill  the  positions  thus 
vacated  the  discharged  policemen  are  entitled 
to  the  appointments,  if  they  desire  them,  and 
that  this  right  they  might  enforce  by  man- 
damus, and  therefore  their  status  in  the  in- 
terim is  one  merely  of  suspension,  and  their 
term  is  thus  secured  to  them.  In  view  of 
what  has  been  said  above,  we  do  not  deem 
it  necessary  to  discuss  this  question.  Relator 
was  appointed  to  a  three-year  term.  He  serv- 
ed it  in  full.  He  could  have  been  removed, 
for  matters  personal  to  him,  solely  on  notice, 
charges,  and  a  hearing.  The  power  to  remove 
without  a  hearing  was  only  upon  conditions 
upon  which  he  might  have  been  removed  had 
the  statutes  not  expressly  mentioned  them. 
They  are  conditions  upon  which  most  officers 
hold  their  positions.  They  are  not  such  as  to 
convert  a  term  into  a  holding  at  pleasure. 
Relator  had  an  official  term  within  the  mean- 
ing of  the  Constitution,  and  the  Judgment 
must  be  affirmed. 


O'DAT  et  al.  v.  ANNEX  REALTY  CO.  et  aL 
(No.  18177.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  20,  1916.  Rehearing  Denied  Jan.  2, 
1917.) 

1.  Evioewcx  *s>271(18)— Self-Sebviho  Dec- 
laration. 

In  a  suit  to  enforce  a  constructive  trust 
based  on  a  parol  agreement  with  defendants' 
predecessor  in  title,  a  private  diary  entry  of  such 
predecessor  setting  forth  a  contract  with  plain- 
tiff's predecessor  more  favorable  to  defendants 


«£s»For  other  cue*  no  tame  Uple  and  KBY-NUMBER  In  all  Key-Numbered  DIgeati  and  Indues 

Digitized  by  Google 


42 


101  SOUTHWESTERN  REPORTER 


(Mo. 


than  the  one  alleged,  was  inadmissible,  being  a 
mere  self-serving  declaration. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  |  1006;  Dee.  Die.  «=271(18).] 

2.  Tbubts  <s=*96— Oonbtructtvx  Trust. 

Execution  of  a  quitclaim  deed  by  plain  tiff*! 
predecessor  to  defendants'  predecessor  in  reli- 
ance upon  a  parol  agreement  that  defendants' 
predecessor  would  sell  the  property  and  ac- 
count for  the  proceeds  established  a  constructive 
trust. 

f  Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  |  148;  Dec.  Dig.  «8=>96J 

8.  Trusts  <8=»92%— Constructive  Trusts— 
Statute  or  Frauds. 
A  constructive  trust,  arising  from  a  parol 
agreement  to  sell  and  account  for  property  quit- 
claimed by  another,  is  not  within  the  statute  of 
frauds. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  {141;  Dec  Dig.  «=>»2%.]  - 

4.  Trusts  *=»96— Constructive  Trust. 

Where  a  grantee  takes  possession  of  real 
estate,  under  a  deed  absolute  in  its  terms,  under 
a  parol  agreement  whereby  he  undertakes  to 
hold  the  property  for  some  legitimate  purpose, 
or  to  Bell  and  account  for  the  proceeds,  or  to  re- 
convey  it  to  the  grantor,  his  refusal  to  perform 
his  promise  amounts  to  a  constructive  fraud,  and 
he  will  be  held  to  be  a  trustee  for  the  grantor 
or  his  heirs. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  f  148;  Dec  Dig.  <£=>96.] 

5.  Mortgages  <8=> 369(5) — Laches — Delat  m 
Setting  Abide  Illegal  Foreclosure. 

Laches  is  no  bar  to  a  suit  in  equity  to  set 
aside  an  illegal  foreclosure  of  a  deed  of  trust 
made  by  the  trustee,  who  was  also  at  the  time 
the  beneficiary  therein,  where  no  injury  would 
result  to  those  claiming  under  such  foreclosure. 

[Ed.  Note— For  other  cases,  see  Mortgages, 
Cent  Dig.  |  1095;  Dec.  Dig.  <8=»369(5).} 

6.  Trusts  <8=365(5)— Laches— Delat  nc  Es- 
tablishing Constructive  Trust. 

Delay  in  bringing  suit  to  establish  a  con- 
structive trust  held  not  laches,  although  the  con- 
structive trustee  had  died,  where  his  successors 
were  not  innocent  purchasers,  but  had  been  ac- 
tive in  the  transaction  giving  rise  to  the  trust 
[Ed.  Note— For  other  cases,  see  Trusts,  Cent 
Dig.  U  570,  673;  Dec  Dig.  «=»365(5).] 

Appeal  from  St  Louis  Circuit  Court; 
Eugene  McQulllin,  Judge. 

Suit  by  Mrs.  William  J.  O'Day  against  the 
Annex  Realty  Company  and  another.  Mrs. 
O'Day  died  pendente  lite,  and  the  cause 
was  revived  in  the  names  of  her  administra- 
tor, William  3.  O'Day,  and  her  heirs  at  law. 
From  judgment  for  defendants,  plaintiffs 
appeal.    Reversed  and  remanded. 

Mrs.  Catherine  O'Day,  on  September  11, 
1907,  Instituted,  in  the  circuit  court  afore- 
said, a  proceeding  in  equity  to  enforce  a 
constructive  trust  in  her  favor  as  to  nine  par- 
cels of  real  estate  situate  In  St  Louis,  Mo., 
described  in  the  petition;  to  compel  the  de- 
fendant Annex  Realty  Company,  to  render 
an  accounting  as  to  the  proceeds  of  seven 
pieces  of  said  property  sold  by  It  and  to 
divest  said  defendant  of  the  title  to  the  two 
remaining  pieces,  and  to  vest  the  same  in 
plaintiff.  The  petition  concludes  with  a 
prayer  "for  such  further  orders,  decrees,  and 


judgments  as  may  be  just  and  equitable  In 
view  of  the  premises."  Mrs.  O'Day  was  75 
years  of  age  when  the  case  was  tried,  and 
died  during  the  pendency  of  this  litigation. 
Her  death  was  suggested,  and  the  cause  re- 
vived in  the  names  of  her  administrator  and 
heirs  at  law.  The  amended  petition,  on 
which  the  case  was  tried,  alleges,  in  sub- 
stance, that  said  Catherine  O'Day,  on  July 
1, 1890,  was  Indebted  to  the  defendant  Annex 
Realty  Company  in  the  sum  of  $18,000,  and. 
about  said  date  delivered  to  Will  J.  Howard 
her  note  for  $26,000  and  ten  interest  notes 
for  $780  each,  all  secured  by  deed  of  trust 
of  same  date  on  six  of  the  parcels  of  land 
aforesaid;  that  Howard  was  in  the  employ 
of  the  Annex  Realty  Company,  and  immedi- 
ately indorsed  and  delivered  the  notes  to  It; 
that  M.  B.  O'Reilly  was  the  trustee  named  in 
said  deed  of  trust  as  well  as  president  and 
shareholder  in  each  of  the  defendant  cor- 
porations; that  M.  B.  O'Reilly  and  the  de- 
fendants were,  at  all  the  times  mentioned  in 
petition,  the  agents  of  plaintiff;  that  pursu- 
ant to  the  terms  of  said  deed  of  trust  the 
trustee  aforesaid  advertised  the  real  estate 
described  therein  for  sale  on  May  27,  1898; 
that  on  May  25, 1898,  plaintiff  and  defendant 
Annex  Realty  Company  entered  into  an 
agreement  whereby  plaintiff  was  to  execute 
a  quitclaim  deed  to  said  defendant  conveying 
the  real  estate  described  in  said  deed  of 
trust  and  also  certain  other  real  estate  in 
the  city  of  St  Louis  aforesaid,  and  it  was 
agreed  that  the  defendant  Annex  Realty 
Company  should  hold  said  real  estate  for  the 
benefit  of  plaintiff  and  as  her  agent  and  trus- 
tee ;  that  said  defendant  did,  at  the  trustee's 
sale,  accept  a  conveyance  of  the  real  estate 
advertised  for  sale  as  plaintiff's  agent  and 
trustee;  that  plaintiff  executed  a  quitclaim 
deed,  as  agreed,  and  the  defendant  Annex 
Realty  Company  bid  In  the  real  estate  at  the 
sale  on  May  27,  1898;  that  said  defendant 
for  a  reasonable  compensation  to  be  paid  by 
plaintiff,  agreed  with  the  latter  to  hold  an 
of  the  real  estate  aforesaid,  as  agent  and 
trustee,  for  the  benefit  of  plaintiff,  to  col- 
lect the  rents  thereof,  and  as  soon  as  possible, 
secure  a  purchaser  therefor,  sell  the  same, 
and  apply  the  proceeds  and  rent  to  the  In- 
debtedness of  $18,000,  and  to  the  payment  of 
such  other  old  matters  of  credit  in  favor  of 
the  defendant  Annex  Realty  Company  that 
might  be  just  and  reasonable,  and  the  bal- 
ance to  be  turned  over  to  plaintiff;  that 
relying  on  said  agreement  plaintiff  made 
no  effort  to  protect  her  Interests  at  said  sale, 
but  allowed  the  real  estate  to  be  bought  by 
the  Annex  Realty  Company  colorably,  but  not 
actually,  for  $3,700;  that  the  Annex  Realty 
Company,  since  May  26,  1808,  sold  a  part  of 
said  real  estate  for  $28,750;  that  in  pursu- 
ance of  said  agreement,  defendant  has  paid 
off  plaintiff's  indebtedness  of  $18,000,  but  has 
failed  to  account  for  the  balance;  that  on 
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or  about  September  1,  1902,  the  Annex  Real- 
ty Company  executed  and  delivered  to  the  M. 
B.  O'Reilly  Realty  ft  Investment  Company 
a  deed  to  said  lots  In  city  block  1843;  that 
said  conveyance  was  colorable  only,  but  not 
for  value,  and  was  made  for  the  purpose  of 
cheating  and  defrauding  plaintiff;  that  de- 
fendant Annex  Realty  Company  has  been, 
and  Is  now,  collecting  rents  for  said  lots  in 
said  city  block  1843,  and  in  city  block  206 
south,  conveyed  in  the  quitclaim  deed  afore- 
said, but  not  since  sold  by  the  defendant 
The  petition  prays  for  an  accounting,  that 
the  quitclaim  deed  of  May  26,  1808,  be  set 
aside  as  to  lots  In  city  block  1843,  and  city 
block  206  south,  that  defendants  be  divested 
of  the  title  thereto,  and  that  the  same  be 
vested  in  the  plaintiff.  The  answers  were 
general  denials.  Hon.  Henry  W.  Allen  was 
appointed  referee,  and  made  the  following 
announcement: 

There  are  two  issues  raised  by  the  petition, 
and  with  consent  of  counsel  I  have  decided  to 
limit  the  testimony  preliminarily  to  the  issue  of 
whether  or  not  a  trust  exists  in  the  present 
cause.  When  all  the  evidence  on  that  issue  is  in, 
I  will  render  a  decision  on  that  point,  and.  if 
the  finding  is  that  a  trust  exists,  we  will  then 
proceed  with  the  evidence  of  an  accounting.  If 
the  finding  is  that  no  trust  exists,  I  will  report 
that  to  the  court,  and  that  report,  of  course, 
will  be  subject  to  the  revision  by  the  court  on 
that  issue.  If  that  is  satisfactory,  we  will  pro- 
ceed with  the  case  in  that  way." 

The  respective  counsel  agreed  to  above  sug- 
gestion of  the  referee. 

Evidence  before  Referee.  It  appears  from 
the  evidence  taken  before  the  referee  that 
Mrs.  Catherine  O'Day  owned  nine  separate 
parcels  of  real  estate  In  St  Louis,  Mo.,  de- 
scribed In  the  amended  petition.  On  July  1, 
1890,  she  executed  a  deed  of  trust  on  six 
pieces  of  above  real  estate  to  M.  B.  O'Reilly, 
as  trustee,  to  secure  the  alleged  considera- 
tion of  526,000,  due  in  5  years  from  above 
date,  and  drawing  Interest  after  maturity  at 
the  rate  of  10  per  cent,  per  annum,  payable 
semiannually;  also  to  secure  ten  Interest 
notes  of  $780  each,  of  same  date,  due  in  6, 12, 
18,  24,  30,  36,  42,  48,  64,  and  60  months,  re- 
spectively, after  the  date  aforesaid,  and  each 
of  said  Interest  notes  of  $780  to  draw  Interest 
from  their,  maturity  at  10  per  cent,  per  an- 
num, payable  semiannually.  The  payee  in 
said  principal  note,  and  In  each  of  the  Inter- 
est notes  aforesaid,  is  Will  J.  Howard,  who 
was  a  clerk  In  the  office  of  M.  B.  O'Reilly, 
and  a  mere  figurehead.  He  Immediately  as- 
signed the  notes  to  O'Reilly.  It  appears 
from  the  record,  therefore,  that  M.  B.  O'Reil- 
ly was  both  the  benefloiary  and  trustee  in 
the  above  deed  of  trust 

Defendants,  upon  the  Cross-examination  of 
William  J.  O'Day,  had  him  testify  that  his 
mother,  Catherine  O'Day,  claimed  she  only 
owed  about  $18,000  on  the  deed  of  trust  As 
the  Interest  notes  were  $780,  for  every  6 
months,  or  $1,660  per  annum,  it  would  indi- 
cate that  the  Interest  was  calculated  for  the 


6  years  at  6  per  cent  per  annum,  payable 
semiannually. 

It  appears  from  the  undisputed  testimony 
that  M.  B.  O'Reilly  had  been  having  business 
transactions  with  Catherine  O'Day  for  many 
years  before  1898,  and  at  intervals  since 
1866;  that  he  loaned  her  money;  collected 
her  rents,  and  transacted  other  business 
with  her;  that  she  paid  him  In  money,  from 
1893  to  1897,  as  shown  by  receipts  introduced 
in  evidence,  some  16  different  amounts,  ag- 
gregating $8,623.25.  The  evidence  tends  to 
show  that  Catherine  O'Day  had  implicit  con- 
fidence In  M.  B.  O'Reilly,  and  depended  on 
the  latter  to  keep  a  correct  statement  of  their 
business  transactions,  as  there  is  nothing  to 
Indicate  that  she  kept  any  record  of  same, 
except  as  shown  by  the  promiscuous  receipts 
found  by  her  son  with  her  papers,  and  which 
Indicated  the  above  payments  by  her  to  M.  B. 
O'Reilly.  The  evidence  further  shows  that 
the  Annex  Realty  Company  had  also  been 
acting  as  the  agent  of  Mrs.  O'Day  In  the  col- 
lection of  rents,  etc 

It  appears  from  the  record  that  M.  B. 
O'Reilly,  who  died  In  1907,  was  the  president 
of  the  M.  B.  O'Reilly  Realty  ft  Investment 
Company  in  1898,  and  that  he  and  two  of  his 
sons  were  the  stockholders  of  said  company. 
The  incorporators  of  the  Annex  Realty  Com- 
pany were  Eugene  D.  O'Reilly,  who  had  246 
shares,  Gerald  B.  O'Reilly,  4  shares,  and 
James  H.  Scholten,  1  share  Its  capital  stock 
was  260  shares  of  the  par  value  of  $100  each. 
The  capital  stock  was  paid  for  by  M.  B. 
O'Reilly  In  real  estate,  and  given  by  him  to 
bis  sons  above  named.  In  1898,  and  prior 
thereto,  both  defendants  and  M.  B.  O'Reilly 
had  an  office  together  at  723  Chestnut  street 
St  Louis,  Mo. 

M.  B.  O'Reilly,  while  the  owner  of  above 
deed  of  trust  and  the  notes  described  therein, 
advertised,  as  trustee  of  said  deed  of  trust, 
the  property  of  Catherine  O'Day  for  sale,  on 
May  27,  1808.  On  May  26,  1898,  Catherine 
O'Day,  her  son,  Wm.  J.  O'Day  and  J.  O.  In- 
galls,  went  to  the  office  of  M.  B.  O'Reilly,  and 
a  conversation  took  place  at  that  time  In 
reference  to  the  sale  of  the  O'Day  property 
under  said  deed  of  trust  Ingalls  was  absent 
from  the  state  at  the  time  of  trial,  and  did 
not  testify  In  the  case.  Mrs.  O'Day  was 
asked  to  state  what  the  conversation  was  be- 
tween herself  and  O'Reilly  on  above  occa- 
sion, but  as  M.  B.  O'Reilly  was  then  dead, 
the  referee  refused  to  permit  her  to  testify 
In  relation  to  that  matter.  Complaint  is 
made  In  this  court  In  regard  to  above  ruling 
of  referee.  Wm.  X  O'Day,  testified  as  to 
what  occurred  In  his  presence  between  M  B. 
O'Reilly,  his  mother  and  himself,  on  May 
26, 1898,  as  follows: 

"A.  He  asked  me  if  I  knew  the  property  was 

foing  to  be  sold  as  advertised  the  next  day: 
told  him  I  was  aware  of  that  and  he  says,  'I 
have  a  quitclaim  deed  here  that  I  wish  your 
mother  to  sign.'  He  handed  over  the  deed  to 
me,  and  asked  me  to  read  It;  I  went  on  and 
read  it  and  after  I  had  completed  it  I  told 
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him  that  there  was  several  pieces  of  property 
in  that  quitclaim  deed  that  were  not  advertised. 
'Oh,  weir  he  said,  'if  I  permit  that  property— 
if  you  permit  that  property  to  be  sold  at  the 
courthouse  and  it  doesn't  realize  a  sum  suffi- 
cient to  pay  off  your  mother's  indebtedness  I 
will  sue  her  and  recover  the  balance,  but  if 
she  signs  this  quitclaim  deed,  including  these 
several  pieces  of  property,  I  will  hold  them  for 
her,  and  dispose  of  them  to  purchasers  from 
time  to  time  as  they  come  in,  in  order  to  sell 
it  off  and  collect  the  rents,  and  after  her  in- 
debtedness was  paid  I  will  return  the  balance 
of  moneys  and  property  to  her.'  I  told  my 
mother  what  he  said,  and  she  says,;  'Well,  all 
right.  I  will  sign  it  under  those  conditions.' 
She  says:  'Do  you  think  it  is  all  right?'  I 
says,  'I  think  so,'  and  she  then  proceeded  to 
sign  the  quitclaim  deed.  After  doing  so,  Mr. 
O'Reilly  asked  me  to  witness  it;  I  witnessed  it; 
he  called  a  notary  public  that  was  located  in 
the  building,  and  he  took  her  acknowledgment, 
and  he  led  her  to  believe  all  the  way  through— 

"Mr.  McLaran:  I  object  to  that,  if  the 
court  please. 

"The  Referee:  That  objection  will  be  sus- 
tained. 

"Q.  What  did  he  say?  State  what  he  said. 
A.  That  about  closed  the  transaction  as  far  as 
I  know  with  referense  to  the  signing  of  it; 
I  stated  all  he  said  in  the  previous  part  of  the 
answer.  Q.  Now,  did  your  mother  get  this 
$10,000  mentioned  in  the  quitclaim  deed  at  that 
time?  A.  She  did  not  Q.  Nor  at  any  other 
time?  A.  Nor  at  any  other  time  since.  Q. 
Well,  did  O'Reilly  purchase  this  property  at 
the  sale  the  following  day?  A.  He  did.  Q. 
When  you  say  O'Reilly  purchased  it,  whom  do 
you  mean?  A.  The  Annex  Realty  Company. 
Q.  The  Annex  Realty  Company.  Do  you  know 
what  he  paid  for  this  property,  or  what  he  bid 
it  in  for?  A.  Thirty-seven  hundred  dollars." 

This  witness  testified  further  on  above  mat- 
ter as  follows: 

"Q.  Now,  what  was  said,  if  anything,  by 
O'Reilly,  as  to  whether  or  not  he  would  bid 
in  this  property  advertised,  the  next  day?  A. 
He  said  he  would  bid  in  the  property  at  the 
time  of  the  sale  and  protect  her  interests  by 
doing  so.  And  he  would  find  purchasers  for 
the  property  and  apply  the  proceeds  of  the 
sales  to  my  mother's  account  After  the  ac- 
count was  balanced,  any  sums  left  over,  or  any 
property  left  over,  he  would  return  to  her. 
That  was  the  conversation  which  we  had  at 
the  time." 

Witness  continued  bis  testimony  on  this 
subject,  as  follows: 

"Q.  Well,  what  was  it  of  that  kind  that  was 
said  by  Mr.  O'Reilly?  A.  He  said  that  if  my 
mother  permitted  that  property  to  be  sold  at 
the  courthouse,  it  would  not  realize  probably 
enough  money  to  pay  off  the  indebtedness; 
therefore  he  would  go  down  and  bid  it  in  and 
ask  other  bidders  to  step  aside.  He  would 
bid  the  property  in,  and  find  purchasers  for  her 
from  time  to  time,  collect  her  rents  on  that 
property,  apply  all  the  proceeds  to  the  debt, 
and  when  the  debt  was  wiped  out  a  statement 
would  be  rendered  what  was  due  her,  if'  any- 
thing was  left  over  in  property  or  anything. 
That  was  the  conversation  we  had  that  day. 
He  didn't  say  anything  about  an  enormous  debt 
or  anything  else  to  me." 

Witness  testified  that  he  was  present  dur- 
ing the  whole  conversation  from  beginning  to 
end;  thai  Gerald  O'Reilly  stepped  into  the 
room  for  an  instant,  calted  to  his  father, 
laid  a  paper  on  the  desk,  and  walked  right 
out  again;  that  he  was  not  in  the  room  a 
half  minute,  and  left  as.  toon  a*  he  laid  the 
paper  down. 
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Gerald  B.  O'Reilly  testified  that  his  father 
kept  a  daily  record  or  diary  of  what  occurred 
each  day.  Witness  fonnd  the  diary  in  the 
vault  of  the  cellar,  among  all  the  diaries 
from  away  back  to  1870.  The  book  contain- 
ing this  diary  was  not  offered  in  evidence, 
but  the  following  occurred: 

"Mr.  McLaran:  I  am  going  to  let  the  court 
look  at  it.  and  then  I  am  going  to  read  it  into 
the  record. 

"Q.  Please  read  the  entry  in  this  diary  under 
date  Thursday,  twenty-sixth  of  May.'  A. 
(reading)  Thursday,  the  twenty-sixth  of.  May, 
1898.  On  this  day  I  agree  with  Catherine 
O'Day,  in  the  presence  of  Ingalls,  her  son,  and 
Gerald  B.  O'Reilly,  to  give  her  one  year. to  re- 
deem the  Cass  avenue  property  for  twelve 
thousand  dollars  cash,  she  to  pay,  in  addition 
to  said  twelve  thousand  dollars,  all  taxes  paid 
by  me  and  all  repairs  paid  by  me,  I  to  give 
her  credit  for  the  rents  collected,  and  she  to 
pay  me  interest  on  said  twelve  thousand  dol- 
lars, and  on  all  sums  paid  by  me.'  Below  it 
says: 

"  'Amount  as  above  set  forth....  $12,000.00 
Taxes  paid,  30th  June,  '98. . . .  1,168.88 

Taxes,  interest  on  same  

Repairs  paid  by  0'R  , 

Interest  on  $12,000.00  to  the  date 

of  purchase  

Interest  on  sums  for  repairs.-. . . ;  ' " 

Said  page,  under  date  of  Thursday,  the 
26th  of  May,  1898,  was  offered  in  evidence. 

"Q.  Now,  after  looking  at  that  book,  and  in- 
dependent of  the  book,  what  knowledge  or  in* 
formation  have  you  personally  regarding  any 
agreement  that  M.  B.  O'Reilly  made  with  Mrs. 
O'Day  regarding  any  of  this  property  at  that 
time?  A.  Nothing  outside  of  this  agreement. 
Q.  Well,  have  you  any  recollection  independent 
of  that  agreement,  if  you  hadn't  seen  it,  but, 
having  seen  it  have  you  now  any  independent 
recollection  of  any  agreement  made  between 
M.  B.  O'Reilly  and  Mrs.  O'Day?  A.  Mrs. 
O'Day  and  her  son  Will,  I  think  his  name  is, 
and  a  Mr.  Ingalls,  a  real  estate  agent,  came  to 
the  office  a  few  days  before  the  foreclosure  of 
the  property,  and  Mrs.  O'Day  wanted  to  save 
the  Cass  avenue  and  Sheridan  from  the  sale, 
and  Mr.  O'Reilly  made  that  agreement  at  their 
instance  that  she  would  give  a  quitclaim  deed 
to  all  the  property,  including  other  properties 
which  were  not  in  the  large  deed  of  trust  but 
which  were  incumbered  by  other  deeds  of  trust 
Q.  Was  thiB  Cass  avenue  property  advertised 
for  sale  at  that  time?  A.  It  was  advertised 
along  with  the  others  in  the  $26,000  deed  of 
trust  Q.  But  I  understand  from  you  it  was 
withdrawn  on  the  day  of  sale  and  did  not  go 
under  that  sale?  A.  It  was  not  sold." 

Witness  further  testified  in  regard  to  this 
matter,  as  follows: 

"Q.  When  Mrs.  O'Day  and  Mr.  O'Day  were 
present  there  in  the  office  on  the  26th  day  of 
May,  1898,  how  long  were  you  in  the  office 
where  they  were?  A.  Mr.  O'Reilly  called  me 
in  to  witneas  that  agreement  Q.  What  agree- 
ment? A.  Here,  in  the  book;  read  it  to  all  the 
parties.  Q.  Did  you  eee  him  enter  this  in 
the  book?  A.  I  did;  yes;  sir.  Q.  Didn't  you 
testify  a  while  ago  you  did  not?  A.  I  did  not; 
I  don  t  think  I  did;  we  can  go  back  to  my  tes- 
timony and  see.  Q.  You  didn't  sign  this  agree- 
ment did  you?  A.  I  did  not  Q.  Mrs.  O'Day 
didn't  sign  it?  A.  It  is  not  signed  by  her.  Q. 
Mr.  O'Day  didn't  sign  it?.  A.  His  signature  is 
not  there.  Q.  Did  you  ask  him  to  reduce  it  to 
writing  then?  A.  I  did  not;  Mr.  Ingalls  asked 
him  to  reduce  it  to  writing,  or  Mr.  O'Day.  Q. 
Did  he  ask  him  to  write  it  up  in  the  presence 
of  Mrs.  O'Day?  A.  He  did;  he  asked  him  to 
write  it  up  in  the  presence  Of  Mr.  O'Day,  Mr. 
Ingalls,  and  myself." 
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Win.  It.  Haltlnner  testified  Out  Mrs.  O'Day 
told  him  once  that  M.  .B.  O'Reilly  promised 
her  if  sbe  would  come  In  with  $12,000  or 
$15,000,  he  would  give  her  that  property 
back  on  Cass  avenue;  that  she  had  such  an 
agreement  She  said  she  went  down  there, 
and  she  could  not  get  any  satisfaction  from 
him. 

Mrs.  Delia  O'Day  testified  that  about  No- 
vember, 1888,  she  went  with  Catherine 
O'Day,  to  the  office  of  M.  B.  O'Reilly.  She 
then  testified  to  two  separate  conversations 
there  as  follows: 

"A.  Mrs.  O'Day  asked  Mr.  O'Reilly  if  he 
had  sold  any  property,  and  if  he  had  a  state- 
ment to  give  her.  He  said  he  had  sold  some 
property,  but  not  enough  to  sire  her  a  state- 
ment, and  that  he  would  let  her  know  later  on. 
Q.  Did  you  call  in  company  with  Mrs.  O'Day, 
SA,  after  that?  A.  Yes,  dr.  Q.  At  Mr. 
CBeilly's  office?  A  Yes,  about  6  or  7  months 
afterwards.  Q.  Was  there  a  conversation  there 
between  Mrs.  O'Day,  Sr.,  and  Mr.  O'Reilly?  A. 
Yes,  sir;  the  same  thing;  she  asked  him  if 
he  had  sold  any  more  property,  if  he  was  ready 
to  give  her  a  statement,  and  he  said  be  hadn't 
■old  enough  yet  to  render  her  a  statement; 
that  he  would  let  her  know  later,  write  her  a 
letter;  that  was  the  last  time  I  was  there  with 
her,  just  those  two  times." 

On  May  25,  1898,  pursuant  to  the  conver- 
sation between  Mrs.  O'Day  and  O'Reilly,  the 
former  executed  and  delivered  a  quitclaim 
deed  to  the  Annex  Realty  Company,  for  the 
expressed  consideration  of  $10,000,  for  the 
nine  separate  and  distinct  pieces  of  real  es- 
tate described  In  petition,  and  tiw  of  which 
were  described  in  said  deed  of  trust  The 
quitclaim  deed  was  delivered  to  Gerald  B. 
O'Reilly  for  and  on  behalf  of  the  Annex 
Realty  Company.  Neither  of  the  defendants, 
or  any  one  else,  ever  paid  Mrs.  O'Day,  any 
part  of  the  $10,000,  named  as  the  considera- 
tion In  said  quitclaim  deed,  nor  did  she  ever 
receive  any  consideration  for  either  of  the 
three  pieces  of  real  estate  contained  In  said 
quitclaim  deed,  and  which  were  not  includ- 
ed In  said  deed  of  trust.  The  deed  of  trust 
and  notes  described  therein,  were  owned  by 
M.  B.  O'Reilly  when  the  quitclaim  deed  was 
executed,  and  when  the  deed  of  trust  was 
foreclosed  the  following  day. 

Mrs.  O'Day  was  not  present  at  the  foreclo- 
sure sale  on  May  27,  1898,  and  neither  was 
her  son,  Wm.  J.  O'Day,  or  any  other  person 
present  on  said  occasion  to  represent  her,  ex- 
cept M.  B.  O'Reilly  and  Gerald  B.  O'Reilly, 
representing  the  Annex  Realty  Company  al- 
so. The  five  pieces  of  property  described  in 
the  deed  of  trust  were  sold  for  the  allege* 
consideration  of  $3,700,  but  no  part  of  same 
was  shown  to  have  been  paid.  The  five 
tracts  supra,  were  bought  In  by  Gerald  B. 
O'BeiUj,  in  behalf  of  the  Annex  Realty  Com- 
pany, and  a  deed  was  made  for  same  by  M. 
B.  O'Reilly,  as  trustee. 

The  O'Day  deed  of  trust  executed  July  1, 
1890,  and  the  notes  described  therein,  were 
delivered  to  the  Annex  Realty  Company,  and 
were  produced  at  the  trial  by  Gerald  B. 
O'Reilly.  ,  At  the  hearing  .before  the  referee, 
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the  following  admission  was  made  by  coun- 
sel for  defendants: 

"It  is  admitted  that  the  defendant  Annex 
Realty  Company  has  sold  some  of  the  prop- 
erty mentioned  in  the  quitclaim  deed  in  evi- 
dence and  received  the  proceeds  of  the  sales." 

Gerald  B.  O'Reilly  testified  that  no  notes 
were  canceled  In  consideration  of  said  quit- 
claim deed.  He  further  testified: 

"Q.  Well,  what  did  you  give  her  for  this  quit- 
claim deed?  A.  Didn't  give  her  anything.  Q. 
Did  you  give  anything  to  Mr.  O'Reilly?  A 
We  paid  Mr.  O'Reilly  nothing,  but  we  assumed 
the  obligations." 

He  further  testified: 

"Q.  Well,  in  procuring  this  quitclaim  deed, 
wasn't  he  (M.  B.  O'Reilly)  acting  for  the  An- 
nex Realty  Company?  A.  He  was  acting  for 
himself;  afterwards  he  gave  it  to  die  Annex 
Realty  Company  as  a  present  Q.  Who  did? 
A  M.  B.  O'Reilly.  Q.  Gave  what  as  a  present? 
A.  Whatever  equity  was  in  those  properties. 
*  *  •  Q.  Books  of  account;  very  well.  A. 
We  executed  a  deed  of.  trust  on  the  Can  avenue 
and  Sheridan  for  $10,000  to  him  (M.  B.  O'Reil- 
ly) :  we  executed  a  deed  of  trust  on  the  Kings- 
highway  and  Fountain  for  $10,000  to  him;  we 
assumed  $3,000  on  128  South  Eleventh  street, 
and  executed  a  second  deed  of  trust  for  $2,000. 
Q.  Executed  what?  A.  A  second  deed  of  trust 
for  $2,000,  on  the  same  property,  128  South 
Eleventh,  making  $5,000  in  all  on  that  particu- 
lar property.  We  made  the  following  sales:  To 
Me.  Thuner,  $3,000;  to  Mr.  Thurlby,  $1,200,  and 
G.  B.  O'Reilly.  $2,250;  for  4401  and  3  St.  Fer- 
dinand, $2,450;  4407  Garfield,  $1,250  ;  4409 
Garfield,  $1,250,  that  is,  $1,250  you  know;  Gar- 
field and  Newstead,  $2,000— making  the  total  of 
$89,000.  The  difference  of  a  few  dollars,  I  don't 
know  how  that  is  accounted  for.  Q.  These  differ- 
ent conveyances  or  deeds  of  trust  were  all  on 
Mrs.  O'Day's  property?  A  They  were  not  on 
Mrs.  O'Day's  property;  they  were  on  property 
that  belonged  to  her  at  one  time.  Q.  They  were 
all  on  this  property  mentioned  in  the  deed  of 
trust?  A.  They  were  put  on  the  property  men- 
tioned in  the  deed,  the  quitclaim  deed." 

He  testified  that  the  Annex  Realty  Com- 
pany was  to  pay  his  father  $88,90526  for 
all  the  properties  in  the  quitclaim  teed.  He 
further  testified: 

"Q.  So  that  every  dollar  given  to  M.  B. 
O'Reilly  and  every  note  secured  by  a  deed  of 
trust  given  to  M.  B.  O'Reilly  was  on  the  proper- 
ty mentioned  in  the  quitclaim  deed  dated  May 
26,  1898?  A  Correct" 

Witness  says  the  Annex  Realty  Company 
took  possession  of  the  property  described  in 
the  quitclaim  deed,  and  has  acted  as  owner 
of  It  ever  since.  Gerald  B.  O'Reilly  was  the 
only  person  connected  with  the  Annex  Realty 
Company  who  looked  after  Its  affairs.  The 
Cass  avenue  property  was  not  sold  under 
the  foreclosure  of  the  O'Day  deed  of  trust 
although  It  was  advertised  for  sale. 

Gerald  B.  O'Reilly  testified  that  all  of  the 
property  contained  In  said  quitclaim  deed 
was  of  the  value  of  about  $20,000.  On  the 
other  hand,  Wm,  J.  O'Day  testified  that  the 
reasonable  value  of  all  the  property  describ- 
ed in  said  deed  In  May,  1898, 'was  from  $80,- 
000  to  $85,000. 

The  foregoing  covers  substantially  the 
testimony  taken  by  the  referee  and  reported 
to  the  court 

' '  The  referee  admitted  in  evidence  the  alleg- 
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ed  diary  of  M.  B.  O'Reilly,  heretofore  men- 
tioned, found  the  Issues  for  defendants,  and 
recommended  that  Judgment  be  entered  ac- 
cordingly. Exceptions  were  duly  filed  to 
said  report,  which  were  overruled  by  the 
trial  court,  and  Judgment  entered  for  de- 
fendants. Plaintiff  filed  a  motion  for  a  new 
trial,  which  was  overruled,  and  the  cause 
duly  appealed  to  this  court 

James  J.  ODonohoe  and  Henry  E.  Haas, 
both  of  St-  Louis,  for  appellants.  Robert  L. 
McLaran  and  Edmond  A.  B.  Garesche,  both 
of  St  Louis,  for  respondents. 

RAILEY,  O.  (after  stating  the  facts  as 
above).  I.  It  is  contended  by  appellant  that 
the  referee  and  trial  court  committed  error 
in  refusing  to  permit  Catherine  O'Day  to 
testify  as  to  a  conversation  between  herself 
and  M.  B.  O'Reilly,  which  occurred  at  the 
office  of  the  latter  on  May  26,  1898,  in  re- 
spect to  the  alleged  trust  agreement  mention- 
ed in  petition.  It  is  conceded  that  M.  B. 
O'Reilly  was  dead,  when  Mrs.  O'Day  was 
offered  as  a  witness,  in  regard  to  above  mat- 
ter. The  referee  ruled  that  she  was  an  in- 
competent witness  as  to  said  conversation. 
Mrs.  O'Day  having  died  since  the  trial  below 
and  without  having  testified,  in  respect  to 
foregoing  matter,  so  that  her  testimony 
could  be  preserved,  it  becomes  unnecessary 
for  us  to  consider  or  pass  upon  the  ruling 
of  the  referee  and  trial  court  in  excluding 
her  testimony  aforesaid. 

(1)  II.  It  is  insisted  by  appellants  that  the 
referee  committed  error  in  the  admission  of 
M.  B.  O'Reilly's  diary,  which  reads  as  fol- 
lows: 

"Thursday,  the  twenty-sixth  of  May,  189S. 
On  this  day  I  agree  with  Catherine  O'Day,  in 
the  presence  of  Ingalls,  her  son,  and  Gerald  B. 
O'Reilly,  to  give  her  one  year  to  redeem  the  Cass 
avenue  property  for  twelve  thousand  dollars 
cash,  she  to  pay,  in  addition  to  said  twelve  thou- 
sand dollars,  all  taxes  paid  by  me  and  all  repairs 
paid  by  me,  I  to  give  her  credit  for  the  rents 
collected,  and  she  to  pay  me  interest  on  said 
twelve  thousand  dollars,  and  on  all  sums  paid 
by  me." 

Below  it  says: 

"Amount  as  above  set  forth  $12,000.00 

Taxes  paid,  30th  June  '98   L168.88" 

Said  page,  under  date  of  Thursday,  the 
26th  of  May,  1898,  was  offered  in  evidence. 

Gerald  B.  O'Reilly  testified  that  he  found 
the  book  containing  the  above  entry  in  a 
vault  of  his  father's  cellar,  among  other 
diaries  running  back  to  1870.  He  said  this 
was  a  private  dally  diary  kept  by  his  father, 
and  is  in  the  handwriting  of  the  latter.  Af- 
ter reading  into  the  record  the  above  diary, 
witness  testified  as  follows: 

"Now,  after  looking  at  that  book,  and  inde- 
pendent of  the  book,  what  knowledge  or  informa- 
tion have  you  personally  regarding  any  agree- 
ment that  M.  B.  made  with  Mrs.  O'Day  regard- 
ing any  of  this  property  at  that  time?  A.  Noth- 
ing outtidt  a/  tkU  amtmmU-  (Italics  arc 
ours.) 


Yet  he  proceeded  at  once  to  give  his  ver- 
sion of  what  occurred,  and  on  re-examina- 
tion said  he  was  present  when  the  memor- 
andum was  made.  He  is  directly  contradict- 
ed in  respect  to  his  presence,  on  above  occa- 
sion, by  Wm.  J.  O'Day,  who  testified  that 
no  such  agreement  was  made  as  that  men- 
tioned in  the  diary,  and  that  he  never  saw 
the  diary  until  it  was  produced  before  the 
referee. 

M.  B.  O'Reilly  was  a  business  man,  and 
president  of  the  M.  B.  O'Reilly  Realty  ft  In- 
vestment Company.  It  is  conceded  that  the 
latter,  as  well  as  the  Annex  Realty  Com- 
pany, kept  a  set  of  books,  which  were  called 
for  by  plaintiff,  and  their  production  refused 
by  counsel  for  defendants,  unless  ordered  by 
the  court  to  produce  same.  The  proceedings 
on  May  26,  1898,  when  the  quitclaim  deed 
was  executed,  occurred  in  the  office  of  de- 
fendants and  M.  B.  O'Reilly.  The  failure 
to  produce  the  books,  when  a  business  trans- 
action of  this  kind  would  naturally  be  ex- 
pected to  appear  therein,  and  the  produc- 
tion of  one  page  of  an  alleged  diary  in  their 
stead,  does  not  impress  us  as  showing  a  suf- 
ficient foundation  for  admitting  this  class  of 
testimony,  even  if  It  were  otherwise  com- 
petent The  page  of  the  diary  offered  in  evi- 
dence destroys  its  integrity  as  a  true  record 
of  daily  occurrences,  as  it  shows  upon  its 
face,  the  following:  Taxes  paid,  30th  June, 
'96,  $1,168.88"— although  the  alleged  memo- 
randum is  dated  May  26,  1898. 

Aside,  however,  from  the  foregoing  potent 
objections  to  a  single  page  of  this  diary  be- 
ing considered  as  competent  evidence  we 
find  that  the  contents  of  same  does  not  pur- 
port to  be  an  admission  contrary  to  the  in- 
terests of  defendants  and  M.  B.  O'Reilly. 
On  the  contrary,  this  diary  was  offered  for 
the  express  purpose  of  overturning  the  con- 
structive trust  sought  to  be  established  by 
plaintiff  on  May  26, 1898,  when  the  quitclaim 
deed  was  delivered.  It  was  also  offered  to 
show  that  an  entirely  different  agreement 
had  been  made  from  that  claimed  by  plalu- 
tiff,  and  which  was  more  favorable  in  its 
terms  to  O'Reilly  and  the  defendants.  The 
cases  relied  upon  by  respondents  hold  that 
the  admissions  of  a  party,  against  his  inter- 
est when  made,  may,  tinder  certain  circum- 
stances, be  given  in  evidence,  but  they  have 
no  application  to  the  facts  of  this  case,  for 
the  reasons  aforesaid.  On  the  contrary,  the 
page  of  diary  offered  in  evidence  must  be 
classed  as  a  self-serving  declaration  of  M. 
B.  O'Reilly  and  inadmissible  for  any  pur- 
pose. Laclede  Land  ft  Improvement  Co.  v. 
Goodno,  181  S.  W.  loc  clt  413;  Elliott  v. 
Sheppard,  179  Mo.  loc  dt  390,  78  S.  W.  627; 
WllcoxBon  v.  Darr,  139  Mo  loc.  clt  673,  41 
S.  W.  227;  Coomba  v.  Coombs,  86  Mo.  loc 
dt  178 ;  Manlon  Blacksmith  Co.  v.  Carreras, 
19  Mo.  App.  162;  Gregory  v.  Jones,  101  Ma 
App.  270,  73  S.  W.  899. 

Mrs.  O'Day  was  excluded  as  a  witness,  at 
the  instance  of  defendants,  in  respect  to  the 
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alleged  trust  agreement,  on  account  of  the 
death  of  M.  B.  O'Reilly.  The  self-serving 
declarations  of  O'Reilly,  upon  the  plainest 
principles  of  justice,  should  not  be  received 
as  evidence,  when  plaintiff's  testimony  upon 
the  same  subject  was  excluded,  at  the  in- 
stance of  defendants,  because  of  O'Reilly's 
death. 

The  diary  offered  in  evidence  was  im- 
properly admitted,  and  should  have  been  ex- 
cluded. 

IIL  This  brings  us  to  the  main  issue  in 
the  case,  as  to  the  legal  effect  of  the  agree- 
ment between  the.  parties  in  interest  at  the 
time  the  quitclaim  deed  was  delivered  on 
May  26,  1888.  We  have  read  and  re-read 
the  record  carefully,  and  have  heretofore  set 
out  substantially  the  testimony  taken  by  the 
referee  and  reported  to  the  court  The  evi- 
dence tends  to  show  that  Mrs.  O'Day  was  a 
woman  with  but  little  business  experience, 
and  that  she  reposed  confidence  in  the  An- 
nex Realty  Company  and  M.  B.  O'Reilly  as 
her  agents.  The  latter,  while  the  owner  of 
the  fund  loaned  in  July,  1890,  had  taken  a 
deed  of  trust  on  six  pieces  of  real  estate  be- 
longing to  plaintiff,  to  secure,  according  to 
hex  contention,  $18,000,  and  made  himself 
t  rut  tee  in  said  instrument.  He  named  a 
mere  figurehead  as  the  beneficiary  thereof, 
who  immediately  indorsed  the  notes  to  O'- 
Reilly. The  action  of  the  latter,  in  respect 
to  foregoing  matter,  was  a  plain  violation 
of  his  legal  duty,  even  if  he  had  not  been 
the  trusted  agent  of  plaintiff. 

On  May  28, 1898,  Mrs.  O'Day,  her  son  Wil- 
liam, and  one  Ingalls,  appeared  at  the  of- 
fice of  defendants  and  M.  B.  O'Reilly,  to  talk 
over  the  prospective  foreclosure  of  Bald  deed 
of  trust  on  the  six  pieces  of  her  real  estate. 
It  is  probable  that  Mrs.  O'Day  came  to  the 
office  of  O'Reilly  at  the  Invitation  of  the 
latter,  as  the  quitclaim  deed  read  in  evidence 
was  already  prepared,  and  submitted  to  her 
soon  after  her  arrival.  It  is  evident  that 
defendants  and  O'Reilly  were  anxious  to 
secure  the  title  to  the  three  pieces  of  real 
estate  owned  by  Mrs.  O'Day,  which  were 
not  included  In  said  deed  of  trust.  They 
must  also  have  known  that  a  foreclosure  of 
the  deed  of  trust  by  O'Reilly,  who  was  trus- 
tee as  well  as  owner  of  the  debt  secured, 
could  be  set  aside  in  a  court  of  equity  should 
application  be  made  for  that  purpose. 

We  find  from  the  evidence  that  at  said 
time  both  O'Reilly  and  the  Annex  Realty 
Company  were  acting  as  agents  for  plaintiff 
in  the  collection  of  her  rents  from  the  prop- 
erty aforesaid,  and  that  she  reposed  in  them 
confidence,  and  believed  they  would  treat 
her  fairly;  that  defendants  and  O'Reilly  ob- 
tained from  plaintiff,  under  the  circumstanc- 
es aforesaid,  a  quitclaim  deed  of  said  date 
for  nine  pieces  of  her  real  estate,  without 
paying  her  a  dollar  therefor,  although  the 
consideration  mentioned  therein  was  $10,000. 

We  find  from  a  consideration  of  all  the 
tacts  before  us,  that  the  parol  agreement,  as 


testified  to  by  Win.  J.  O'Day,  is  fully  sus- 
tained by  the  testimony  In  the  case.  We  are 
satisfied  from  the  evidence  taken  as  a  whole 
that  defendants  and  M  B.  O'Reilly,  on  May 
26,  1898,  in  consideration  of  the  execution 
and  delivery  to  the  Annex  Realty  Company 
of  said  quitclaim  deed  conveying  said  nine 
pieces  of  real  estate  described  in  petition, 
agreed  with  plaintiff  to  buy  in  said  six  pieces 
of  property  advertised  for  sale,  for  her  use 
and  benefit;  that  they  would  find  purchasers 
therefor,  collect  the  rents  on  her  property, 
apply  all  the  proceeds  to  her  Indebtedness, 
and  when  the  latter  had  been  paid  off,  they 
would  render  her  a  statement  of  the  trans- 
actions, and  pay  over  to  her  the  balance, 
if  any,  in  their  hands,  and  also  to  convey 
back  to  her  such  real  estate,  if  any,  remain- 
ing In  their  hands,  after  her  Indebtedness 
aforesaid  had  been  paid.  In  other  words, 
they  were  to  find  purchasers  for  said  real 
estate,  sell  the  same,  keep  a  record  of  the 
proceeds  of  sales  and  the  rents  collected; 
apply  the  same  on  plaintiff's  indebtedness  to 
them,  until  it  was  extinguished.  They  were 
to  render  an  account  to  her  of  their  trans- 
actions, and  if  there  was  any  money  or  real 
estate  left  after  her  debts  were  paid  as 
aforesaid,  they  were  to  account  for  such  pro- 
ceeds and  convey  to  her  the  real  estate  re- 
maining unsold. 

We  find  that  no  part  of  the  agreement 
aforesaid  was  reduced  to  writing;  that  no 
part  of  the  consideration  mentioned  in  said 
quitclaim  deed  was  ever  paid ;  that  plaintiff 
relied  upon  said  parol  agreement,  and,  re- 
posing confidence  in  said  defendants  and 
O'Reilly,  did  not  attend  said  foreclosure  sale, 
and  was  unrepresented  at  said  sale  by  any 
other  person,  except  the  parties  aforesaid. 

On  the  facts  thus  found,  the  question  aris- 
es as  to  whether  the  parol  agreement  afore- 
said Is  void  under  the  statute  of  frauds. 

[2]  TV.  Having  found  that  the  parol  agree- 
ment was  entered  into  between  the  parties 
aforesaid,  on  May  26,  1898,  it  follows  that 
a  constructive  trust  arose  in  favor  of  plain- 
tiff by  implication  of  law,  and  that  she  is 
entitled  to  have  said  defendants,  who  are 
not  innocent  purchasers,  but  parties  to  the 
agreement,  declared  to  be  trustees  in  inritum 
and  to  require  them  to  render  unto  her  an 
account  of  their  trusteeship.  Phillips  v.  Jack- 
son, 240  Mo.  lot  dt  8S6,  144  8.  W.  112,  and 
cases  cited;  Bunel  and  Heffernan  v.  Nester, 
203  Ma  429, 101  8.  W.  69;  Harrison  ▼.  Cra- 
ven, 188  Mo.  loc  dt  608-610,  87  8.  W.  962; 
Phillips  v.  Hardenburg,  181  Mo.  463,  80  S. 
W.  891;  Richardson  v.  Champion,  143  Ma 
838,  45  S.  W.  280;  Leahey  t.  WItte.  123  Mo. 
207,  27  8.  W.  402;  Turner  v.  Johnson,  95  Mo. 
431,  7  8.  W.  570,  6  Am.  St  Rep.  62;  O'FaUon 
v.  Clopton,  89  Mo.  284,  1  8.  W.  802;  Shaw  v. 
Shaw,  86  Mo.  594;  Damschroeder  v.  Thias, 
51  Ma  loc.  dt  103;  Peacock  v.  Nelson,  50 
Mo.  loc.  dt  260;  McNew  v.  Booth,  42  Mo. 
189;  Cason  v.  Cason,  28  Mo.  47;  Rose  v. 
Bates,  12  Ma  80;  1  Beach  on  Trusts  &  True- 
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tees,  |  105,  and  note  1;  3  Pomeroy'B  Eq.  Jur. 
|{  1053,  1055,  and  note  1;  Browne  oh  Stat- 
ute of  Frauds,  §§  96,  96A;  1  Greenleaf  8  Et. 
(15th  Ed.)  S  266. 

[8]  In  view  of  the  foregoing,  we  are  of 
the  opinion  that  the  parol  agreement  afore- 
said la  not  within  the  statute  of  frauds,  and 
that  plaintiffs  are  entitled  to  a  decree  es- 
tablishing the  trust  aforesaid. 

[4]  V.  Where  a  grantee  takes  possession  of 
real  estate  under  a  deed,  absolute  in  its 
terms,  under  a  parol  agreement,  whereby 
he  undertakes  to  hold  the  property  for  some 
legitimate  purpose,  or  to  sell  and  account  for 
the  proceeds,  or  to  reconvey  it  to  the  grantor, 
his  refusal  to  perform  his  promise  amounts 
to  a  constructive  fraud,  and  he  will  be  held 
to  be  a  trustee  for  the  grantor  or  his  heirs. 
McLure  v.  Bank  of  Commerce,  252  Mo.  510, 
160  S.  W.  1005;  Brightwell  v.  McAfee,  249 
Mo.  562,  155  S.  W.  820;  Phillips  v.  Jack- 
son, 240  Mo.  lot  cit  335,  144  S.  W.  112,  and 
cases  cited;  Wltte  v.  Storm,  236  Mo.  470, 
139  S.  W.  384;  Logan  v.  Brown,  20  Okl. 
334,  95  Pac.  441,  20  L.  R.  A.  (N.  S.)  288; 
Spencer  v.  Richmond,  46  App.  Dlv.  481,  61  N. 
Y.  Supp.  397  ;  Brlson  v.  Brison,  75  Cal.  525, 
17  Pac.  689,  7  Am.  St  Rep.  189;  Newton  v. 
Taylor,  32  Ohio  St.  399;  Koefoed  v.  Thomp- 
son, 73  Neb.  128, 102  N.  W.  268;  Clark  v.  Han- 
ey,  62  Tex.  511,  50  Am.  Rep,  536;  Stahl  v. 
Stahl,  214  111.  131,  73  N.  E.  319,  68  L.  R.  A. 
617, 105  Am.  St  Rep.  101,  2  Ann.  Cas.  77. 

[6]  VI.  Some  criticism  is  Indulged  by  re- 
spondents in  respect  to  the  action  of  Cath- 
erine O'Day  in  failing  to  bring  this  suit  until 
September,  1907,  and  after  the  death  of  M 
B.  O'Reilly.  The  legal  representative  of  the 
latter  is  not  a  party  to  the  suit  Gerald  B. 
O'Reilly  was  shown  the  Inventory  of  his  fa- 
ther's estate,  and  testified  that  at  the  time 
of  his  father's  death  the  latter  owned  no 
notes,  bonds,  stock,  cash,  or  chattels.  The 
evidence  discloses  that  the  $26,000  note  de- 
scribed in  the  deed  of  trust  as  well  as  the 
ten  Interest  notes  described  in  said  instru- 
ment were  turned  over  to  the  Annex  Realty 
Company,  and  were  In  possession  of  same 
when  the  case  was  tried  below.  Laches  is 
no  bar  to  a  suit  la  equity  to  set  aside  an 
illegal  foreclosure  of  a.,deed  of  trust,  made 
by  the  trustee,  who  was  also  at  the  time  the 
beneficiary  therein,  where  no  injury  would 
result  to  those  claiming  under  such  fore- 
closure. Judge  Wagner,  in  Landrum  v.  Un- 
ion Bank  of  Missouri,  63  Mo.  loc.  cit  56, 
57,  has  very  -clearly  and  forcefully  stated 
the  rale  of  law  prevailing  in  this  state,  in 
respect  to  foregoing  question,  as  follows: 


"Laches  is  an  equitable  defense,  and  there  Is 
no  artificial,  fixed,  or  determinate  role  on  this 
subject;  but  each  ease,  as  it  arises  must  be  de- 
cided according  to  its  own  particular  circum- 
stances. Courts  of  equity  never  give  encourage- 
ment to  the  enforcement  of  stale  or  antiquated 
demands.  In  certain  cases  a  comparatively 
brief  period  .will  be  sufficient  to  bar  a  claim  on 
the  ground  of  laches,  whilst  in  others  courts  will 
not  stop  short  of  the  time  of  the  statute  of  lim- 
itations. It  all  depends  on  the  character  of  the 
property,  the  knowledge  and  actions  of  the  par- 
ties." 

The  principles  of  law  announced  In  above 
quotation  have  been  recognized  as  sound  la 
many  decisions  of  this  court  Kelly  v.  Hurt, 
61  Mo.  463;  Bradshaw  v.  Yates,  67  Mo.  221- 
232;  Spurlock  v.  Sproule,  72  Mb.  504-511; 
Kelly  v.  Hurt,  74  Mo.  561-566  ;  Kline  T. 
Vogei,  90  Mo.  240-250,  1  S.  W.  738,  2  S.  W. 
408;  Rutter  v.  Carothere,  228  Mo.  loc.  dt.  640, 
122  S.  W.  1056 ;  Shelton  v.  Horrell,  232  Mo. 
loc.  cit  373,  374,  184  S.  W.  988,  187  S.  W. 
264;  Stanton  v.  Thompson,  284  Mo.  loc.  cit 
15, 136  S.  W.  698;  Toler  v.  Edwards,  249  Mo. 
loc.  dt  167,  168,  155  S.  W.  26;  Myers 
v.  De  Lisle,  259  Mo.  506,  168  S.  W.  676,  52 
L.  R.  A.  (N.  S.)  937;  Roby  v.  Smith,  261  Ma 
loc.  cit  200,  168  S.  W.  965. 

[I]  Neither  of  the  defendants  herein  are 
innocent  purchasers.  Through  their  respec- 
tive officers,  they  took  an  active  part  in  pro- 
curing the  quitclaim  deed  from  Catherine 
O'Day,  by  which  the  Annex  Realty  Company 
became  the  legal  holder  of  all  her  real  es- 
tate described  therein.  All  of  said  property 
has  been  sold  by  the  Annex  Realty  Company, 
except  two  parcels  of  same.  The  latter  has 
received  the  rents  and  profits  derived  from 
said  property  since  1898.  The  plaintiffs  are 
simply  asking  that  a  constructive  trust  be 
declared,  and  that  defendants  be  required  to 
make  an  accounting  as  contemplated  In  the 
parol  agreement  aforesaid. 

The  rights  of  plaintiffs  to  maintain  this  ac- 
tion are  not  barred  by  reason  of  laches. 

VII.  We  have  given  expression  to  our 
views  upon  the  main  issues  In  the  case,  and 
such  as  might  probably  be  presented  upon  a 
retrial  of  same.  The  finding  of  the  rsferee 
and  the  judgment  of  the  trial  court  are  set 
aside,  and  the  cause,  reversed  and  remanded, 
with  directions  to  the  trial  court  to  declare 
in  favor  of  plaintiffs  a  constructive  trust,  as 
prayed  for  In  petition,  and  to  require  at  the 
hands  of  defendants  an  accounting,  In  ac- 
cordance with  the  views  heretofore1  expressed. 

PER  CURIAM.  The  forCgoMg1  opinion  of 
RAILET,  C,  Is  hereby  adopted  as  the  opin- 
ion of  the  court  All  concur. 
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STATE  ex  rtL  HATES  et  >L  r.  ELLISON 
et  si,  Judges.    (No.  19306.) 

(Supreme  Court  of.  Missouri.   In  Banc.  Dec 
2L  1916.) 

1.  Courts  «=>281(88)  —  JtrRMMcntm  —  8u- 
preme  Court. 

Appeals  in  condemnation  cases  affecting 
realty  are  within  the  jurisdiction  of  the  Su- 
preme Court,  since  such  proceedings  involve 
title  to  land,  and  judgments  therein  affect  it 
whether  in  trial  or  appellate  courts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §  667;  Dec.  Dig.  «=>231(38)J 

2.  Courts  *=>281(88>— Jurisdiction— Court 
of  appeals. 

Jurisdiction  was  in  the  Court  of  Appeals  of 
an  appeal  taken  from  an  order  overruling  a  mo- 
tion to  quash  an  execution  issued  by  a  circuit 
court  to  subject  realty  to'  the  payment  of  bene- 
fits assessed  against  it  in  a  proceeding  to  estab- 
lish a  parkway  in  •  city,  since  the  ruling  on 
the  motion  could  not  affect  the  tide  to  the  land 
levied  on. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  |  667  ;  Dec.  Dig.  «=5>231<38).] 

8.  Appeal  and  Ebbob  "8=»10SO—  Questions 
Reviewable  —  Motion  to  Quash  Execu- 
tion. 

Mere  errors  in  the  procedure  not  invalidat- 
ing the  judgment  were  not  reviewable  on  ap- 
peal from  an  order  overruling  a  motion  to  quash 
an  execution  issued  by  a  circuit  court  to  sub- 
ject realty  to  payment  of  benefits  assessed 
against  it  in  a  proceeding  to  establish  a  park- 
way in  a  city,  so  that  the  Court  of  Appeals', 
by  the  use  of  the  term  "irregularities"  in  its 
opinion  on  appeal  from  an  order  overruling  such 
a  motion  to  quash,  could  not  have  meant  mere 
error  in  the  procedure  not  invalidating  the 
judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent,  Dig.  f  4087;  Dec.  Dig.  «=>1030.] 

4.  Courts  <8=>37(3)  -r  Jurisdiction  —  Estop- 
pel to  Dent  Validity. 
Estoppel  to  deny  the  validity  of  a  Judgment 
goes  to  the  question  whether  the  acceptance  of 
the  fruits  of  a  proceeding  closes  the.  mouth  of 
him  who  accepts  them  when  he  undertakes  to 
retain  them  and  assert  the  invalidity  of  the 
proceeding  or  transaction  out  of  which  they 
came,  and  does  not  imply  that  the  court  had  any 
jurisdiction  of  the  subject-matter. 

Ed.  Note.— For  other  cases,  see  Courts;  Cent 
H  149,  151;  Dec.  Dig.  «=»87(8).) 

6.  Certiorari  «=»64(1)— Dutt  or  Supreme 
Court. 

On  certiorari'  to  review  the  record  of  a 
Court  of  Appeals  on  an  appeal  taken  to  it  from 
an  order  overruling,. a  motion  to  quash,an  execu- 
tion issued  by  a  circuit  court  to  subject  realty 
to  payments  of  benefits  assessed  in  a  proceeding 
to  establish  a  parkway  in  a  city,  though  the  re- 
lators have  advanced  no  reason  sufficient  to  jus- 


tify  the  questioning  of  ,a  part  of  the  opinion  of 
the  Court  of  Appeals,  and  though  the  conclusion 
reached  by  the  Court  of  Appeals  in  such  part  of 


its  opinion  logically  justified  its  judgment,  with- 
out regard  to  other .  questions,  it  is  the  duty 
of  thet  Supreme  Qourt  to  examine  other  assailed 
portions  of  the  opinion;  harmony  of  decisions 
being  on$  of  the  ends  sought  by  the  power  given 
the  court  to  entertain  proceedings  of  this  char- 


[EB.  New— For .  other  oases,  see  Certiorari, 
Cent^Dig.  II  174,  183,  184;  Dec  Dig.  «=> 


6.  Appeal  and  Ebbob  <8=>2Q  —  Municipal 
Corporations  ♦=»444— Improvements— Ju- 
risdiction. 

If  a  valid  order  of  publication  of  an  ordi- 
nance delimiting  a  district  In  a  city  benefited  by 
the  establishment  of  a  parkway  was  a  prerequi- 
site to  jurisdiction  of  the  subject-matter,  and 
the  order  made  and  published  was  wholly  insuf- 
ficient and  a  nullity,  the  trial'  court  issuing  ex- 
ecution to  subject  realty  to  payment  'of  bene- 
fits assessed  had  no  jurisdiction  of  the  subject- 
matter,  nor  had  the  Court  of  Appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  81-87;  Dec.  Dig.  <g=20; 
Municipal  Corporations,  Cent  Dig.  §§  1064, 
1069;  Dec  Dig.  «=>444.] 

7.  Certiorari  «jb»00— Opinion  or  Court  or 
Appeals— Incorporation  bt  Reference. 

Where  the  opinion  of  a  Court  of  Appeals 
expressly  referred  to  an  order  of  publication  of 
a  city's  ordinance,  and  made  it  the  basis  of  a 
distinct  holding,  the  order  of  publication  was  in- 
corporated in  the  opinion,  ana  was  to  be  treated 
and  examined  on  certiorari  as  part  of  it. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  |  181 ;  Dec.  Dig.  <S=o60.] 

8.  Municipal  Corporations  <g=>302{4)— Im- 
provements —  Description  of  District 
Bzsefitbp— Call  or  Order  or  Publica- 
tion. 

In  the  order  of  publication  of  a  city's  ordi- 
nance delimiting '  the  district  benefited  by  a 
proposed  improvement  the  call  for  a  designated 
point  controlled,  and  required  the  rejection  of 
the  obviously  erroneous  word  "east"  in  con- 
flict 

[Ed.  Note.— For  other  cases,  see_  Municipal 
Corporations,  Cent  Dig.  f  807 ;  Dee.  Dig.  «=» 
802(4).] 

9.  Municipal  Corporations  «=»S02(4)— Im- 
provements—Ordbh  or  Publication— De- 
scription of  District  Benefited. 

in  construing  a  deed,  will,  or  other  instru- 
ment bs  an  order  of  publication  of  a  city's  ordi- 
nance* delimiting  a  district  benefited  by  an  im- 
provement, the  whole  is  to  be  considered  in  as- 
certaining the  intent,  a  rule  which  applies  as 
well  to  the  description  as  to  the  rest. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  807;  Dec  Dig.  «=> 

10.  Municipal  Corporations  «=»302(4)— Im- 
provements —  District  Benefited  —  De- 
scription in  Order  of  Publication. 

Description  in  the  order  of  publication  of 
an  ordinance  delimiting  the  district  benefited 
by  a  proposed  parkway  In  a  city  held  to  de- 
scribe a  district  exactly  coinciding  with  the  dis- 
trict described  in  the  ordinance,  though  words 
in  the  ordinance  were  inadvertently  omitted 
from  the  order  of  publication. 

[Ed.  .Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  g  807;  Dec.  Dig.  «=> 
302(4).] 

11.  Municipal  C6rporattons  cj=»302(4)— Im- 
provements —  District  Benefited  —  Vari- 
ance or  Description  in  Obdbb  or  Pub- 
lication. , 

Mere  variance  in  language,  between  the 
order  of  publication  and  the  ordinance  delimit- 
ing the  district  to  be  benefited  by  a  proposed 
parkway  in  -a  city,  was  of  no  effect  when  all 
the  lines,  called,  for.  and  the  legal  effect  of  the 
two  descriptions  was  the  same. 

(ted:  Note.— For  other  cases,  see  Municipal 
Corporation*,  Cent  Dig.  (807;  Dec  Dig.  «s» 
302(4);} 

12.  Trial  <s=»ll(l)  —  Circuit.  Court  —  Drvi- 

SIONSr-JURISDICTMlN— STATUTES. 

Under  Rev.  St  1909,  5  3968  et  seq,  govern- 
ing the  assignment  of  Cases  to  divisions  of  the 


*t=>For  other  cases'  tee  sun*  tdplo  and  KBY-NUMBER  in  all  Key-Numbered  Diffeits  and  Indexee 
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circuit  court  of  Jackson  county,  a  case  may 
be  re  transferred  from  a  division  to  the  court 
en  banc  or  the  assignment  division,  and  a  reas- 
signment made  thereof  to  another  division, 
though  one  division  cannot  intermeddle  in  a  case 
assigned  to  and  pending  in  another,  as  the  divi- 
sion s  jurisdiction  is  exclusive  while  the  assign- 
ment stands. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  {  28;  Dec.  Dig.  «=>11<1).] 

13.  Certiorari  <8=64(1)  —  Inadvertence  of 

Court  of  Appeals— Service. 
Where  the  Court  of  Appeals,  when  it  stated 
that  there  was  personal  service,  based  no  argu- 
ment and  no  conclusion  upon  any  distinction  be- 
tween personal  and  constructive  service,  and 
the  conclusion  it  reached  could  not  be  affected 
by  any  difference  between  the  two  kinds  of  serv- 
ice, the  inadvertence,  if  any,  of  the  Court  of 
Appeals  in  stating  that  there  was  personal  serv- 
ice, cannot  be  made  the  basis  of  quashing  any 
part  of  its  record  on  certiorari. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  §§  174,  183,  184-;  Dec.  Dig.  <8=>64(1).] 

Certiorari  by  the  State  of  Missouri,  at  the 
relation  of  and  to  the  use  of  Leila  L.  Hayes 
and  Llllie  B.  Lyle,  against  James  Ellison, 
James  M.  Johnson,  and  Francis  H. 'Trimble, 
as  Judges  of  the  Kansas  City  Court  of  Ap- 
peals.  Writ  quashed. 

Busby,  Conkling  &  Withers,  of  Carrollton, 
and  House,  Manard,  Allen  &  Johnson,  of 
Kansas  City,  for  relators,  citing  St  Louis  v. 
Koch,  169  Mo.  687,  70  S.  W.  143;  Bledsoe 
Hill  Grading  in  Buchanan  County  v.  Bled- 
soe, 200  Mo.  630,  08  8.  W.  631;  City  of 
Tarklo  v.  Clark,  186  Mo.  285,  85  S.  W.  829; 
Bricken  v.  Cross,  140  Mo.  166,  41  S.  W.  735 ; 
Id.,  163  Mo.  449,  64  S.  W.  99. 

A.  F.  Evans  and  Jay  M.  Lee,  both  of  Kan- 
sas City,  for  respondents. 

BLAIR,  J.  Certiorari:  The  record  certi- 
fied is  that  of  the  Kansas  City  Court  of  Ap- 
peals on  an  appeal  taken  to  it  from  an  or- 
der overruling  a  motion  to  quash  an  execu- 
tion issued  by  the  Jackson  circuit  court  for 
the  purpose  of  subjecting  certain  realty  of 
relatrlces  to  the  payment  of  benefits  as- 
sessed against  it  in  a  proceeding  to  estab- 
lish a  parkway  In  the  Westpoint  District  of 
Kansas  City. 

In  that  proceeding  such  preliminary  steps 
were  properly  taken  that  a  duly  certified 
copy  of  an  ordinance  of  Kansas  City  was 
filed  in  the  Jackson  circuit  court,  wherein 
was  fully  described  the  property  designed  to 
be  condemned  and,  also,  the  benefit  district 
In  due  course,  an  order  of  publication  was 
made  and  published.  This  order  purported 
to  set  out  the  ordinance  mentioned.  It  fixed 
the  time  and  place  at  which  the  jury  would 
be  Impaneled  to  assess  damages  and  bene- 
fits, and  notified  all  persons  interested  to  be 
present  The  court  also  ordered  service  of 
notice  upon  interested  persons  or  upon  .mem- 
bers of  their  families  over  15  years  of  age. 
Service  upon  relatrlces  was  had  In  the  man- 
ner last  mentioned.  The  Jury  was  impaneled 
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in  the  courtroom  of  division  2  of  the  circuit 
court  of  Jackson  county,  and  assessed  rela- 
trlces damages,  for  property  taken,  at  $1,- 
775,  and  assessed  against  other  property  be- 
longing to  them  benefits  in  the  sum  of  $2,- 
781.  Relatrlces  did  not  appear.  In  due 
course,  on  May  18,  1912,  the  court  entered 
Judgment  upon  the  verdict  confirming  it  in 
all  respects.  On  July  2,  1913,  execution  was 
issued  and  levied  on  all  property,  Including 
certain  lots  belonging  to  relatrlces,  against 
which  benefits  had  been  assessed  and  re- 
mained unpaid.  Prior  to  this,  relatrlces  had 
caused  the  major  portion  of  the  damages 
awarded  them  to  be  offset  against  the  bene- 
fits assessed  against  certain  lots  they  owned 
in  the  benefit  district,  and  thereby  secured 
the  cancellation  of  the  assessment  of  benefits 
against  these  lots.  Benefits  assessed  against 
other  lots  they  owned  they  did  not  pay.  The 
execution,  as  far  as  It  affected  relatrlces,  ran 
against  these  last-mentioned  lots.  After  the 
levy,  the  motion  to  quash  the  execution  was 
filed  and  overruled,  and  an  appeal  taken. 

The  opinion  of  the  Court  of  Appeals  (In  re 
Ward  Parkway,  188  Mo.  App.  567,  176  S.  W. 
529)  Is  assailed  as  being  In  conflict  with  cer- 
tain decisions  of  this  court  Other  relevant 
facts  are  stated  in  the  opinion. 

[1,2]  I.  Suggesting  we  should  consider  this 
case  as  if  the  record  were  here  on  appeal,  It 
Is  argued  title  to  realty  is  involved  and  ju- 
risdiction is  ours.  Our  transfer  of  the  case 
to  the  Court  of  Appeals  evidenced  a  con- 
trary view.  Appeals  in  condemnation  cases 
affecting  realty  are  within  our  jurisdiction. 
Kansas  City  v.  Railroad,  187  Mo.  lot  cit 
151,  86  S.  W.  190;  State  ex  rel.  v.  Rombauer, 
124  Mo.  598,  28  S.  W.  75;  City  of  Tarklo  r. 
Clark,  186  Ma  294,  85  S.  W.  329.  Such  pro- 
ceedings involve  title,  and  judgments  there- 
in affect  it  whether  in  trial  or  appellate 
courts.  This  Is  not  an  appeal  at  all,  and  the 
motion  to  quash  is  not  directed  toward  the 
part  of  the  judgment  condemning  property, 
but  toward  an  execution  issued  to  enforce  a 
money  judgment  for  benefits  assessed.  In 
no  way  can  the  ruling  on  the  motion  affect 
the  title  to  the  land  levied  upon,  otherwise 
than  it  would  be  affected  by  a  ruling  on  a 
like  motion  in  any  case  in  which  land  had 
been  levied  upon  to  enforce  a  money  judg- 
ment The  jurisdiction  of  the  appeal  was  in 
the  Court  of  Appeals.  State  ex  rel.  v. 
School  District  143Mo.loc.dt  91,  44  S.  W. 
720;  Paving  Co.  v.  Hezel,  138  Mo.  loc.  cit 
230,  39  S.  W.  781 ;  Price  v.  Blankenship,  144 
Mo.  loc  dt  208,  45  S.  W.  1123;  Lawson  v. 
Hammond,  191  Mo.  loc  cit  630,  90  S.  W.  431. 

II.  Relatrlces  contend  the  decision  of  the 
Court  of  Appeals  in  several  particulars  runs 
contrary  to  last  previous  rulings  of  this 
court  They  urge:  (1)  The  trial  court 
which  assessed  the  benefits,  to  collect  which 
the  assailed  execution  was  issued  and  lev- 
led,  was  without  jurisdiction  because,  it 
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is  argued,  the  order  of  publication  required 
by  the  charter,  and  made  by  the  court  and 
published,  failed  to  describe  accurately  the 
benefit  district;  (2)  the  particular  division 
of  the  Jackson  circuit  court,  in  which  the 
Jury  was  Impaneled  to  award  damages  and 
assess  benefits,  had  no  Jurisdiction  because 
the  case  was  first  assigned  to  another  divi- 
sion; (3)  the  Jury  was  Impaneled  at  a  time 
and  in  a  divisional  courtroom  different  from 
the  time  and  place  designated  in  the  order 
of  publication,  and  the  Judgment  is  therefore 
void;  and  (4)  for  these  reasons  the  trial 
court  had  no  Jurisdiction  of  the  subject-mat- 
ter of  the  condemnation  proceeding,  and 
therefore  the  whole  proceeding  was  and  Is 
roid. 

The  opinion  of  (Jie  Court  of  Appeals  dis- 
closes, among  other  things,  that  It  applied 
the  doctrine  of  estoppel,  or,  as  It  Is  some- 
times called,  quasi  estoppel.  The  opinion 
states,  according  to  charter  procedure,  the 
circuit  clerk,  after  Judgment  became  final, 
certified  a  copy  of  the  verdict  to  the  comp- 
troller and  one  to  the  treasurer  of  Kansas 
City.  By  that  verdict  relatrices  had  been 
awarded  damages  In  the  sum  of  $1,776  for 
land  taken,  add  $2,781  had  been  assessed  as 
benefits  against  other  tracts  of  their  prop- 
erty, not  taken.  The  Court  of  Appeals  said: 

"They  were  therefore  entitled  to  receive  $1,776 
and  would  be  required  to  pay  $2,781.  Conse- 
quently, they  could  assign  to  the  city  the 
amount  thev  were  entitled  to  receive,  or  any 
part  thereof,  in  payment,  pro  tanto,  of  the 
amount  due  from  them.  This  appellants  did. 
Before  the  execution  herein  was  levied,  they  ap- 
peared in  the  city  treasurer's  office  and  execut- 
ed an  assignment  of  $1,139.60  of  such  compen- 
sation as  an  offset  against  the  amount  due 
for  assessments  on  certain  lots  owned  by  them 
in  the  benefit  district,  and  the  lots  so  designat- 
ed were  thereby  credited  with  the  amount  as- 
sessed against  them  respectively,  and  were  ful- 

ST  relieved  of  such  assessments.  Appellants 
esignated  the  particular  lots  to  be  credited, 
and  refused  to  allow  the  credit  to  be  applied  on 
pertain  other  lots  owned  by  them,  saying  the 
last-mentioned  lots  were  not  worth  the  assess- 
ment against  them.  This  was  a  clear  and  une- 
quivocal acceptance  of  the  benefits  of  the  judg- 
ment and  a  recognition  of  its  validity.  By  their 
action  appellants  waived  any  irregularity,  if  any 
existed,  in  the  proceeding  with  regard  to  their 
right  to  be  notified  of  the  time  and  place  of  Im- 
paneling die  jury  and  of  the  trial  thereafter. 
This  seems  to  be  so  plainly  a  waiver  of  all  ir- 
regularities, if  any,  which  existed  as  to  appel- 
lants, as  to  call  for  no  citation  of  authorities. 

[3]  This  Is  to  be  construed  as  a  holding 
that  relatrices  had  waived  any  objection 
they  had  to  the  validity  of  the  Judgment 
The  Court  of  Appeals  could  not  have  meant, 
by  the  use  of  the  term  'Irregularities,"  mere 
errors  In  the  procedure  not  Invalidating  the 
judgment,  since  such  errors  were  not  review- 
able on  a  motion  to  quash  such  as  that  in 
this  case.  Therefore  relatrices'  contention 
that  the  doctrine  of  estoppel  is  inapplicable 
when  jurisdiction  of  the  subject-matter  Is 
wanting  Is  not  elimlnable  on  the  ground  that 
the  Court  of  Appeals  Intended  to  apply  that 
doctrine  solely  to  errors  or  Irregularities  In 
procedure. 


The  only  criticism  made  of  the  application 
the'  Court  of  Appeals  made  of  the  doctrine 
of  estoppel  Is  that  It  Is  contrary  to  certain 
decisions  of  this  court  which  hold  that  lack 
of  jurisdiction  of  the  subject-matter  cannot 
be  waived  or  conferred  by  consent  This 
objection,  therefore,  in  the  circumstances  of 
this  case,  impliedly  concedes  the  facts  are 
sufficient  to  estop  relatrices  to  complain  of 
defects  to  which  such  estoppel  applies,  but 
proceeds  upon  the  view  that  the  principle  Is 
Inapplicable  where  there  is  no  Jurisdiction 
of  the  subject-matter.  Further,  It  Is  not  con- 
tended the  circuit  court  did  not  have  juris- 
diction to  entertain  condemnation  proceed- 
ings at  all,  nor  that  there  had  been  any  fail- 
ure to  take  all  steps  requisite  to  confer  ju- 
risdiction upon  the  court  to  make  the  order 
of  publication  In  question.  It  is  contended 
the  order  Itself  Insufficiently  described  the 
benefit  district  constituted  by  the  ordinance 
passed  by  the  council,  and  that  thereafter 
the  wrong  division  of  the  court  tried  the  mat- 
ter and  tried  it  at  a  time  and  place  different 
from  the  time  and  place  fixed  by  the  order  of 
publication. 

The  decisions  with  which  the  decision  of 
the  Court  of  Appeals  is  said  to  conflict  on 
this  point  are  those  in  Be  Drainage  Dis- 
trict v.  Voltmer,  256  Mo.  lot  clt  162,  166  S. 
W.  838;  State  ex  reL  v.  Nixon,  232  Ho.  496, 
134  8.  W.  588;  Springfield,  etc.,  Ry.  v. 
Schweitzer,  246  Ma  122,  151  S.  W.  128,  and 
St.  Louis  v.  Glasgow,  264  Mo.  loc  clt.  290, 
291,  162  S.  W.  596.  None  of  these  decisions 
decides  the  exact  point.  In  none  was  the 
question  of  estoppel  discussed.  The  first 
three  announce  the  general  rule  that  lack  of 
jurisdiction  of  the  subject-matter  cannot  be 
waived  or  conferred  except  by  consent  The 
fourth  applies  that  rule  to  a  condemnation 
case  In  which  the  condemnation  proceedings 
were  held  void  for  want  of  a  record  showing 
that  an  opportunity  had  been  afforded  the 
complaining  defendant  to  settle  amicably  be- 
fore suit  brought;  the  charter  of  the  city 
making  such  an  opportunity  a  condition  pre- 
cedent to  the  institution  and  maintenance  of 
such  proceedings.  As  stated,  these  decisions 
discuss  no  question  of  estoppel.  The  argu- 
ment of  relatrices  that  they  apply  in  this  case 
is  that  since  lack  oi  jurisdiction  of  the  sub- 
ject-matter cannot  be  waived  or  conferred  by 
consent  and  since  what  cannot  be  done  di- 
rectly cannot  be  done  indirectly,  no  estoppel 
can  ever  arise  against  the  right  to  question  a 
judgment  on  the  ground  mentioned. 

[4]  The  conclusion  does  not  follow.  The 
cases  cited  and  others  like  them  (see  briefs 
of  counsel)  usually  discuss  whether  appear- 
ance and  participation  in  the  same  case 
waive,  or  consent  confers,  jurisdiction  of  the 
subject-matter,  or  apply  the  general  rule  that 
every  essential  statutory  prerequisite  must 
be  compiled  with  In  condemnation  proceed- 
ings or  the  judgment  therein  is  void.  Pash 
v.  St  Joseph,  257  Mo.  332,  166  S.  W.  710. 
Estoppel  goes  to  the  question  whether  the  ac- 
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ceptance  of  the  fruits  of  a  proceeding  closes 
tbe  month  of  him  who  accepts  them  when 
he  undertakes  to  retain  them  and  assert  the 
Invalidity  of  the  proceeding  or  transaction 
out  of  which  they  came.  Such  estoppel  does 
not  imply  that  the  court  had  Jurisdiction  of 
the  subject-matter.  It  prevents  the  party 
who  has  profited  by  the  proceeding  from  as- 
serting the  truth.  It  does  not  give  Jurisdic- 
tion jto  the  court.  It  merely  closes  the 
mouth  of  the  party.  There  are  decisions  of 
this  court  applying  the  doctrine  of  estoppel 
under  various  circumstances.  In  Hereford 
v.  Rank,  68  Ma  880,  the  eourt  had  no  power 
to  appoint  any  save  the  sheriff  to  succeed  a 
trustee  who  failed  to  act  With  the  consent 
of  the  parties  It  appointed  another,  who  sold, 
and  the  parties  took  the  proceeds.  They 
were  held  estopped.  In  Dutcher  v.  Hill,  29 
Mo.  loc.  dt.  274,  77  Am.  Dec.  572,  one  who, 
without  notice,  had  been  adjudged  Insane 
and  afterward  applied  for  a  discharge  on 
the  ground  be  had  recovered  his  sanity,  was 
held  to  be  estopped  to  question  the  validity 
of  the  proceedings. '  In  Austin  v.  Doring,  68 
Mo.  19,  In  holding  one  estopped  to  question 
service,  this  court  said  it  bad  been  held,  "in 
the  application  of  this  principle,  that  It 
makes  no  difference  whether  tbe  proceedings 
*  •  •  are  voidable  or  wholly  void,  In 
consequence  of  want  of  Jurisdiction."  In 
Railroad  v.  Bridge  Ob.,  215  Mo.  298,  114  S. 
W.  1087,  It  was  held  that  one  who  had  ac- 
cepted the  damages  In  a  condemnation  suit 
"became  estopped  by  that  action,  irrespec- 
tive of  any  error  in  the  condemnation  pro- 
ceedings, from  further  claiming  the  land  in 
suit,  or  questioning  the  validity  thereof,  and 
that  estoppel  Is  just  as  effective  against  as- 
sailing said  condemnation  proceeding  col- 
laterally as  If  the  estoppel  had  been  invoked 
In  the  direct  proceeding  to  appropriate  the 
land  in  suit"  In  Hector  v.  Mann,  225  Mo. 
loc.  dt  248, 124  S.  W.  1109,  the  deed  assailed 
being  void  because  made  prior  to  affirmance 
of  the  sale,  the  court  quoted  with  approval 
what  we  have  quoted  from  Austin  v.  Lorlng. 
It  is  true  these  cases  do  not  Involve  any  ques- 
tion of  Jurisdiction  of  tbe  subject-matter,  but 
they  Indicate  tbe  attitude  of  this  court  to- 
ward the  principle. 

Tbe  exact  question  "was  approached  In 
City  of  St  Louis  v.  Wiggins  Ferry  Co.,  88 
Mo.  loc.  dt  619.  The  court  was  discussing 
a  judgment  in  condemnation  proceedings 
which  was  held  absolutely  void  for  lack  of  an 
attempt  to  agree  with  the  owner  before  be- 
ginning the  proceedings.  It  was  held  the 
proceedings  were  absolutely  "void,  certainly 
so  as  to  all  property  owners  who  did  not  in 
some  way  ratify  them."  It  was  then  held 
there  was  no  estoppel  in  the  case. 

In  other  Jurisdictions  the  rule  is  applied 
as  well  to  want  of  Jurisdiction  to  proceed 
(which  counsel  .terms  .Jurisdiction  of  tbe  sub- 
ject-matter) and  to  any  sort  of  lack  of  ju- 
risdiction, Ogden  y.  Stokes,  26  Kan.  loc  dt 


518 ;  Salmond  v.  Price,  18  Ohio,  loc  dt.  400, 
42  Am,  Dec.  204;  Carrfgan  v.  Drake,  36  S. 
0.,  loc  dt  365,  15  S.  E.  339;  St  U  ft  S.  F. 
R.  Co.  v.  Folti  (O.  O.)  62  Fed.  loc  dt  630 
et  seq. ;  Skinner  v.  Hartford  Bridge  Co.,  29 
Conn,  loc  dt  537,  538;  Town  v.  Town  of 
Blackberry,  29  111.  loc.  dt  138  et  seq. ;  Kile 
v.  Town  of  Yellowhead,  80  111.  211 ;  Factors' 
ft  Traders'  Ins.  Co.  v.  De  Blanc,  31  La.  Ann. 
100. 

As  already  stated,  relatrlces  do  not  con- 
tend the  circuit  court  of  Jackson  county  did 
not  have  jurisdiction  to  entertain  condemna- 
tion proceedings  of  this  class.  Though  it  be 
conceded  the  proceedings  were  defective  In 
the  particulars  relatrlces  assert  they  were 
and  that  the  effect  of  such  defects  was  as 
contended,  still  no  decisions  of  this  court 
have  been  brought  to  our  attention  which  are 
contravened  by  tbe  decision  of  the  Court  of 
Appeals  on  the  question  of  estoppel.  That 
court  does  not  say  want  of  Jurisdiction  of 
the  subject-matter  can  be  waived  in  the 
sense  in  which  that  term  is  used  in  tbe  cases 
relators  cite.  The  gist  of  Its  holding  is  that 
relators,  having  accepted  the  fruits  of  the 
proceedings  are  estopped  to  question  their  va- 
lidity. This  does  not  mean  that  want  of  Ju- 
risdiction  of  the  subject-matter  is  ever  waiv- 
ed by  appearance  or  ever  conferred  on  the 
court  lacking  it  It  does  not  mean  that  tbe 
court's  Jurisdiction  is  aided  at  all,  but  that 
the  acceptance  of  the  fruits  of  the  proceed- 
ings closes  the  mouth  of  the  accepting  de- 
fendant and  denies  him  permission  to  set 
up  the  fact  thereafter.  It  is  not  shown  to 
,  conflict  with  any  decision  of  this  court ;  con- 
sequently it  is  beyond  our  reach,  whether  we 
regard  It  as  sound  or  otherwise.  No  other 
ground  for  quashing  this  part  of  the  opinion 
is  advanced.  This  holding  of  the  Court  of 
Appeals  covers  the  entire  case  and,  alone,  en- 
tailed a  Judgment  of  affirmance. 

[S]  III.  Despite  the  fact  relatrlces  have 
advanced  no  reason  sufficient  to  justify  the 
questioning  of  that  part  of  the  opinion  set 
out  under  II,  supra,  and  despite  tbe  further 
fact  that  the  conclusion  reached  by  the 
Court  of  Appeals  In  that  part  of  its  opinion 
logically  Justified  the  judgment  of  affirmance, 
without  regard  to  other  questions,  It  is  never- 
theless our  duty  to  examine  other  assailed 
portions  of  the  opinion;  harmony  of  ded- 
sions  being  one  of  the  ends  sought  by  the 
power  given  us  to  entertain  proceedings  of 
this  character. 

IV.  In  the  opinion  of  the  Court  of  Appeals 
it  was  said: 

"We  do  not  understand  appellants  as  ques- 
tioning the  jurisdiction  of  the  circuit  court  of 
Jackson  county  to  try  proceedings  of  the  nature 
involved  herein.  Nor  is  there  any  contention 
over  the  regularity  of  the  steps  taken  to  invoke 
that  jurisdiction  up  to  the  time  the  order  of  pub- 
lication was  made,  nor,  indeed,  up  to  ana  in- 
cluding the  publication  of  the  order  of  publica- 
tion and  the  personal  service  of  said  order  upon 
appellants.  To  that  point  all  tbe  requirements 
of  the  charter  were  complied  with." 
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[I]  Relatrlees  earnestly  contend  they  did 
attack  the  sufficiency  of  the  order  of  publica- 
tion. This  question  we  shall  not  attempt  to 
decide.  If,  In  fact,  a  valid  order  of  publica- 
tion was  a  prerequisite  to  jurisdiction  of  the 
subject-matter,  and  the  order  made  and  pub- 
lished was,  as  contended,  wholly  Insufficient 
and  a  nullity,  then  the  trial  court  bad  no 
jurisdiction  of  the  subject-matter,  and  the 
Court  of  Appeals  was  in  the  same  condition. 


benefit  district.  That  ordinance,  or  the  sub- 
stance thereof,  was  required  by  the  charter 
to  be  set  out  in  the  order  of  publication.  No 
question  is  raised  as  to  the  description  of  the 
property  to  be  condemned,  but  It  is  insisted 
the  order  of  publication  contains  no  descrip- 
tion of  a  benefit  district,  L  e.,  that  calls  in  the 
ordinance  description  were  omitted  and  the 
sutrey  did  not  close.  The  subjoined  plat  il- 
lustrates the  contention : 
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In  such  circumstances  and  to  examine  such 
question  certiorari  is  a  proper  remedy.  Fur- 
ther, whether  the  question  was  presented  in 
the  Court  of  Appeals  or  not,  the  court  held 
the  order  of  publication  sufficient,  and  that 
holding  is  reviewable  whether  elicited  by  a 
question  made  or  written  down  sua  sponte. 

[7]  The  order  of  publication  Is  not  set  out 
In  the  opinion.  Nevertheless,  It  Is  expressly 
referred  to  and  made  the  basis  of  a  distinct 
holding.  The  effect  of  this  is.  to  Incorporate 
it  in  the  opinion  and  require  that  It  be  treat- 
ed and  examined  as  a  part  of  it.  No  one 
would  doubt  that  any  court  in  citing  and  ap- 
plying the  decision  on  this  point  would  be  un- 
der the  necessity  of  consulting  the  record 
and  construing  the  opinion  In  connection  with 
the  order  of  publication  the  record  shows. 
If  a  reference  of  this  sort  in  an  opinion  does 
not,  in  accordance  with  the  general  rule, 
warrant  this  court  in  treating  the  matter 
referred  to  as  thereby  made  a  part  of  the 
opinion-  for  the  purposes  .of  writs  like  this, 
then  the  harmony  of  decision  required  to  be 
maintained  means  only  a  surface  harmony 
which  may  disappear  as  soon  as  it  is  deter- 
mined what  the  opinion,  under  examination 
really  means.  Such  a  result  is  unreasonable. 
The  order  of  publication  is  to  be  held  incor- 
porated by  reference. 
The  ordinance  described  the  property  Jit 
to.  condemn  and .  delimited .  the 


.  The  part  of  the  order  of  publication  perti- 
nent to  this  question  is  as  follows : 

"Sac.  8.  The  common  council  determines  and 
prescribes  the  limits  within  which  private  prop- 
erty shall  be  deemed  benefited  by  the  improve- 
ment herein  proposed  to  be  assessed  and  charged 
to  pay  compensation  therefor,  as  follows,  to  wit : 
Beginning  at  the  northeast  corner  of  the  north- 
west quarter  (ty)  of  section  No.  twenty-nine  (29), 
township  No.  forty-nine  (49)  north,  ranee  No. 
thirty-three  (S3)  west  (said  point  being  in  Forty- 
Third  and  Oak  streets);  (1)  thence  west  along 
the  north  line  of  section-  twenty-nine  (29),  and 
along  the  north  line  of  section  No.  thirty  (30), 
township  No.  forty-nine  (49)  north,  range  No. 
thirty-three  (33)  west  (said  line  being  in  Forty- 
Third  street),  to  a  point  five  hundred  and  fifty 
(550)  feet  west  of  the  east  line  of  said  section 
No.  thirty  (30);  (2)  thence  south  along  a  line 
five  hundred  and  fifty  (550)  feet  west  of  hnd 
parallel  with  the  east  line  of  said  section  No. 
thirty  (30)  (said  line  being  in  Pennsylvania  av- 
enue) to  the  south  line  of  the  northeast  quarter 
(%)  of  said  section  No.  thirty  (30) ;  (3)  thence 
east  along  the  south  line  of  the  northeast  quar- 
ter (V4)  of  said  section  No.  thirty  (30)  to  the 
northwest  corner  of  the  northeast  quarter  (%)  of 
the  northeast  quarter  (%)  of  the  southeast  quar- 
ter (%)  of  said  section  No.  thirty  (30),  (4)  to  the 
southwest  corner  thereof ;  (5)  thence  east  along 
the  south  line  of  the  northeast  quarter  (%)  of 
the  northeast  quarter  (%)  of  the  southeast  quar- 
ter (H)  of  Baid  section  N6.'  thirty  (30)  to  the 
east  line  of  said  section  No.  thirty  (30);  (6) 
thence  south  along  the  west  line  of  said  section 
twenty-nine  (29)  to  the  southwest  corner  of  the 
north  half  (%)  of  the  southwest  quarter  (%)  of 
said  section  No.  twenty-nine  (29);  (7)  thence 
east  along  the  south  line' of  the  north  half  (%)  of 
the  southwest  quarter  of  sai<|. section  No.  twen- 
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ty-nine  (29)  to  the  east  line  of  the  southwest 
quarter  (%>  of  said  section  No.  twenty-nine  ; 
thence  north  along  the  north  and  south  center 
line  of  said  section  No.  twenty-nine  (29),  (sale 
line  being  in  Oak  street)  to  the  point  of  begin- 
ning." 

[8]  We  number  the  calls  for  convenience  In 
referring  to  them.  The  second  word  In  3  is  an 
obvious  error,  but  the  call  for  the  designated 
point  controls,  and  the  word  "east"  must  be 
rejected.  Johnson  v.  Bowlware,  149  Mo.  loc. 
cit  466.  457,  51  S.  W.  109.  This  brings  ns 
to  the  N.  W.  corner  of  the  N.  E.  %  N.  E.  % 
S.  E.  %  of  section  30.  Call  4  Is  simply  "to 
the  southwest  corner  thereof."  In  the  ordi- 
nance, as  passed  this  call  was  as  follows : 

"Thence  south  along  the  west  line  of  the 
northeast  quarter  of  the  northeast  quarter  04) 
of  the  southeast  quarter  of  said  section  No.  thir- 
ty (30)  to  the  southwest  corner  thereof." 

Relatrlces*  argument  is  that  the  omission 
of  the  words  quoted  from  the  ordinance 
leaves  a  call  which  carries  the  line  to  the 
southwest  corner  of  section  thirty.  They 
say: 

"The  description  in  the  order  of  publication 
does  not  show  a  complete  circuit  from  the  point 
of  beginning,  but,  after  reaching  point  C  (re- 
ferring to  plat  accompanying  opinion),  attempts 
to  go  east  to  point  D  and  from  there  it  goes  to 
point  X  at  the  southwest  corner  of  section  30 
and  is  lost" 

[I]  The  established  rule  of  law  is  that,  in 
construing  a  deed  or  will  or  other  instru- 
ment, the  whole  is  to  be  considered  in  ascer- 
taining the  intent,  and  this  applies  as  well 
to  the  description  as  to  the  rest.  Ruther- 
ford v.  Tracy,  48  Mo.  326  et  seq.,  8  Am.  Rep. 
104.  In  the  description  under  consideration, 
the  third  call,  as  already  pointed  out,  car- 
ries the  line  to  the  northwest  corner  of  the 
N.  E.  %  of  the  N.  E.  %  of  the  S.  B.  %  of 
section  30.  The  fifth  call  carries  the  line 
"thence  east  along  the  south  line  of  the" 
same  10-acre  tract  to  the  northwest  corner 
of  which  the  third  call  brought  the  line. 
This  fifth  call  is  so  worded  that,  unless  modi- 
fied by  some  other  language,  it  runs  from  its 
point  of  beginning  to  its  point  of  ending 
"along  the  south  line"  of  the  same  10-acre 
tract.  Its  wording  is  such  that  Its  natural 
meaning  is  that  It  starts  from  some  point 
from  which  it  can  run  along  the  south  line  of 
that  tract  Relatrlces  do  not  contend  the 
fourth  call  is  insufficient  to  carry  the  line 
somewhere,  but  they  conclude  the  point  to 
which  it  takes  It  Is  the  southwest  corner  of 
section  80  (point  X  on  the  plat),  construing 
the  word  "thereof  in  the  fourth  call  as  re- 
ferring to  "section  thirty,"  a  part  of  the  de- 
scription of  the  terminus  of  the  third  call, 
Instead  of  construing  it  as  referring  to  the 
10-acre  tract,  the  northwest  corner  of  which 
is  the  terminus  of  that  call.  This  is  the 
method  by  which  relatrlces  reach  their  con- 
clusion that  the  fourth  call  carries  the  line  or 
survey  to  point  X. 

[11,11]  Is  it  logical  thus  to  divide  the 
description  immediately  preceding  the  word 
"thereof"  and  construe  the1  word  as  referring 


to  a  part,  only,  of  that  description?  The- 
phrase  "of  said  section  No.  thirty  (30)"  is 
but  a  modifier  of  the  description  of  the  10- 
acre  tract  the  N.  E.  %  of  the  N.  B.  %  of  the- 
S.  B.  and  merely  designates  the  section 
in  which  it  lies.  The  reference  In  "thereof" 
does  not  run  to  this  phrase  alone,  but  to  the- 
tract  described  In  the  third  and  preceding- 
call.  This  construction  carries  the  line  along 
the  west  side  of  the  10-acre  tract  to  the  point 
at  which  the  next  call  begins,  and  thus  har- 
monizes the  fourth  call  with  the  rest,  in- 
stead of  carrying  the  line  to  the  southwest 
corner  of  section  30,  nearly  a  mile  in  a 
straight  line  through  city  blocks  and  re- 
gardless of  streets  and  lots,  from  which 
point  no  succeeding  call  takes  up  the  line. 
If  the  word  "thence"  appeared  after  the 
"(4),"  as  it  appears  in  the  description  as  set 
out,  no  possible  doubt  could  remain.  Words 
In  the  ordinance  were  inadvertently  omitted 
from  the  order  of  publication,  but  the  ordi- 
nance describes  a  district  exactly  coinciding 
with  the  district  described  in  the  order,  con- 
strued as  we  have  construed  it  We  think 
the  description  in  the  order  must  be  thus 
construed,  in  view  of  all  its  language.  So 
construed,  It  is  sufficient  and  there  is  no 
variance  from  the  ordinance  description. 
Certainly,  mere  variance  in  language  is  of 
no  effect  when  all  the  lines  called  for  and 
the  legal  effect  of  the  two  descriptions  is  the 
same.  The  order  of  publication  is  not  open 
to  the  objection  made. 

V.  The  Jackson  circuit  court  was  compos- 
ed of  eight  divisions.  Seven  of  these  held 
their  sessions  in  separate  courtrooms  in  the 
county  courthouse  at  Kansas  City.  One  of 
these  constituted  the  assignment  division. 
The  eighth  division  transacted  its  business 
at  Independence.  It  is  argued  division  No. 
2  of  the  Jackson  circuit  court,  in  which  the 
Jury  was  impaneled,  never  acquired  jurisdic- 
tion, and  the  Court  of  Appeals  brought  Its 
opinion  into  conflict  with  decisions  of  this 
court  when  it  held  the  contrary. 

(1)  The  first  argument  advanced  In  support 
of  this  contention  Is  that: 

"Although  the  several  divisions"  (of  the  Jack- 
son circuit  court)  "constitute  one  court  when 
the  assignment  judge  assigns  a  cause  to  any 
one  of  these  several  divisions,  that  division  ob- 
tains as  sole  and  exclusive  jurisdiction  of  that 
proceeding  as  if  it  constituted  the  whole  court 
and  its  power,  control,  and  jurisdiction  over 
that  particular  cause  is  as  exclusive  as  if  the 
cause  were  pending  before  it  in  some  other  cir- 
cuit" 

The  cases  cited  In  support  of  this  position 
are  State  ex  rel.  v.  Allen,  235  Mo.  298,  138 
a  W.  339;  State  ex  ret  v.  BggerB,  152  Mo. 
485,  64  S.  W.  498;  Haehl  v.  Wabash,  119 
Mo.  825,  24  S.  W.  737;  and  State  ex  rel. 
v.  Reynolds,  209  Mo.  161,  107  S.  W.  487,  15 
L.  R.  A.  (N.  S.)  963,  123  Am.  St  Rep.  468, 
14  Ann.  Cas.  198. 

[12]  The  statute  (section  8968  et  sea..,  R 
S.  Mo.  1909)  governs  the  assignment  of  cases 
to  divisions  of  the  circuit  court  of  Jackson 
county  and  contains  no  provision  lncongist- 
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ent  with  the  re  transfer  of  a  case  from  a 
division  to  court  en  banc  or  the  assign- 
ment division,  and  a  reassignment  there- 
of to  another  division.  Neither  do  the 
cases  cited  contain  any  holding  adverse  to  a 
view  that  this  can  be  done.  The  gist  of  those 
decisions  Is  that  one  division  cannot  inter- 
meddle in  a  case  assigned  to  and  pending 
in  another.  While  the  assignment  stands  the 
division's  Jurisdiction  is  exclusive.  The 
opinion  does  not  conflict  with  these  decisions. 

(2)  It  1b  argued  the  opinion  conflicts  with 
some  of  ours,  in  holding  the  Judgment  was 
not  shown  to  be  invalidated  by  the  retrans- 
fer  of  the  cause  by  division  1  to  the  assign- 
ment division  and  its  assignment  to  division 
2  after  the  order  of  publication  was  made 
and  before  it  was  filed  in  division  L  This 
position  is  based,  in  part,  on  the  argument 
considered  under  (1),  supra,  to  which  argu- 
ment we  concluded  we  could  not  agree.  It 
is  also  insisted  that,  as  soon  as  the  cause 
was  assigned  to  division  1,  "it  became  neces- 
sary for  that  division  to  take  the  further 
steps  essential  to  take  jurisdiction  of  the 
subject-matter,"  and,  in  short,  that  it  was 
necessary  that  all  the  essential  steps  be  tak- 
en by  the  same  division  in  order  for  the  court 
to  acquire  Jurisdiction  of  the  subject-matter 
at  alL  By  "Jurisdiction  of  the  subject-mat- 
ter" counsel  evidently  mean  Jurisdiction  to 
proceed  and  render  judgment  It  follows,  If 
their  position  is  sound,  that  condemnation 
proceedings,  once  assigned  to  a  division,  must 
remain  there  until  judgment  is  rendered,  and 
that  the  power  to  transfer  and  reassign  does 
not  include  such  cases.  We  have  examined 
the  authorities  cited,  and  they  do  not  so 
hold.  The  Court  of  Appeals  discussed  most 
of  these.  Its  opinion  conflicts  with  none  of 
them  and  Is  not  in  conflict  with  the  statute. 
Section  3960  et  seq.,  R.  S.  1009. 

VI.  It  Is  urged  the  Judgment  Is  void  be- 
cause It  is  said  the  jury  in  the  condemnation 
case  was  Impaneled  at  a  time  and  place  dif- 
ferent from  the  time  and  place  fixed  In  the 
order  of  publication.  The  ground  upon  which 
the  Court  of  Appeals  disposed  of  this  partic- 
ular question  was  that  relatrlces  waived  it 
under  the  rule  announced  in  that  part  of 
the  Court  of  Appeals'  opinion  considered  in 
paragraph  II,  supra.  For  the  reasons  there 
given,  the  same  conclusion  follows  with  re- 
spect to  this  part  of  the  opinion. 

[IS]  VII.  In  referring  to  the  service  to 
the  condemnation  case,  the  Court  of  Appeals 
stated  that  there  was  personal  service  upon 
relatrlces  as  well  as  service  by  publication. 
Relatrlces  contend  service  was  by  publica- 
tion and  by  service  in  the  case  of  each  rela- 
trix,  upon  a  member  of  her  family  over  the 
age  of  15  years.  It  is  urged  the  court  there- 
by held  such  service  upon  the  member  of  the 
family  to  be  personal  and  that  this  court 
In  Its  last  previous  ruling  held  such  service 
to  be  constructive.  Feurt  v.  Carter,  174  Mo. 
280,  73  S.  W.  576.  We  do  not  think  it  neces- 


sary to  discuss  this  matter,  since  the  Court 
of  Appeals,  when  it  stated  there  was  person- 
al service,  based  no  argument  and  no  con- 
clusion upon  any  distinction  between  person- 
al and  constructive  service.  The  argument 
of  the  opinion  made  In  that  connection  Is  as 
well  supported  by  the  fact  of  service  on  mem- 
bers of  the  families  of  relatrlces  as  npon  di- 
rect personal  service  upon  them.  The  con- 
clusion they  reached  could  not  be  affected 
by  any  difference  between  the  two  kinds  of 
service.  In  such  circumstances,  the  inadver- 
tence, if  any,  cannot  be  made  the  basis  of 
quashing  any  part  of  the  record. 

A  careful  examination  of  the  various  as- 
signments discloses  there  Is  no  reason  ad- 
vanced warranting  us  in  quashing  any  part 
of  the  record  of  the  Court  of  Appeals.  Our 
writ  is  quashed.  All  concur,  except  FARIS, 
J.,  not  sitting;  BOND,  J.,  in  result  only. 


CRAWFORD  v.  HEADLEE  et  at  (No.  17380.) 
(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  20,  1916.) 

Reformation  of  Instruments  <8=>48  —  Re- 
lief—Conformity to  Pleadings. 
Defendant  cannot  object  to  a  decree  In  a 
suit  for  reformation  because  only  part  of  the 
relief  asked  was  granted  as  by  including  only 
part  of  the  land  asked  to  be  included  in  a  de- 
scription. 

(Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  f  199;  Dec  Dig. 
<8=»48J 

Appeal  from  Circuit  Court  Jasper  County ; 
Joseph  D.  Perkins,  Judge. 

Action  by  D.  L.  Crawford  against  Jesse  I. 
Headlee  and  others.  From  judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

J.  H.  Bailey,  Walter  E.  Bailey,  and  Shan- 
non &  Phelps,  all  of  Carthage,  for  appellants. 
J.  D.  Harris,  of  Carthage,  for  respondent 

BROWN,  O.  This  is  a  suit  in  equity  to  re- 
form a  conveyance  of  land  in  Jasper  county, 
Mo.  It  Is  here,  upon  the  record  proper,  con- 
sisting of  the  petition,  answer,  and  judgment 
of  the  court  reforming  the  deed.  The  land 
conveyed  by  plaintiff  to  defendant  Is  describ- 
ed in  the  deed  as  follows: 

"The  west  half  of  lots  three  (8)  and  four 
(4)  of  the  northwest  quarter  of  section  one  (1), 
township  twenty-nine  (29),  of  ranee  thirty 
(30).  The  said  party  of  the  second  part  is 
hereby  given  the  right  of  ingress  and  egress  for 
use  as  a  waterway  over  and  across  the  north- 
west corner  of  the  east  half  of  lot  four  (4) 
in  section  one  (1),  in  township  twenty-nine 
(29)  of  range  thirty  (30);  said  right  of  way 
to  be  four  (4)  rods  long  east  and  west  and  one 
and  one-half  (1%)  rods  wide  north  and  south, 
the  north  line  of  said  east  half  of  lot  4  to  be 
the  north  of  said  waterway  and  to  run  paral- 
lel therewith.  Second  party  to  build  and  keep 
in  repair  a  substantial,  lawful  fence  inclosing 
said  waterway." 

The  petition  asks  that  It  be  reformed  to 
read  as  follows: 

"The  west  half  of  lots  three  (3)  and  four  (4) 
of  the'  northwest  quarter  of  section  one  (1) 
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in  township  twenty-nine  (29)  of  range  thirty 
(30),  and  also  a  tract  beginning  at  a  point  two 
rods  south  df  the  northwest  corner  of  the  east 
half  (%)  of  lot  4  of  the  northwest  quarter  of 
section  one,,  (1),  township  twenty-nine  (29), 
range  thirty  (30),  thence  east  and  parallel  with 
the  north  line  of  said  lot  4  to  the  bank  of 
Deer  creek,  thence  angling  in  a  southeasterly 
direction  to  a  small  sycamore  tree  on  the  south 
bank  of  said  creek,  thence  angling  across  said 
creek  to  an  elm  tree  on  the  north  bank  thereof, 
thence  due  north  to  the  north  line  of  said  lot 
4,  thence  west  along  the  north  line  of  said  lot 
4  to  the  said  northwest  corner  of  the  east  half 
(%.)  thereof,  and  thence  south  2  rods  along 
the  west  line  of  the  east  half  (%)  thereof 
to  place  of  beginning,  for  a  water  right.  Said 
second  party  to  build  and  maintain  a  substan- 
tial fence  inclosing  said  waterway." 

The  court,  upon  hearing  the  evidence,  en- 
tered its  decree  for  plaintiff,  which,  so  far  as 
it  explains  the  issues  in  this  appeal,  is  as 
follows: 

"Whereas,  the  premises  as  described  in  said 
deed  do  not  reach  any  part  of  Deer  creek,  and 
do  not  afford  the  party  of  the  second  part  in 
said  conveyance,  his  heirs  and  assigns,  any  wa- 
terway to  or  right  in  a  part  of  Deer  creek,  the 
premises  should  have  been  described  so  as  to 
express  and  carry  out  the  intention  of  the  par- 
ties as  follows,  to  wit:  The  west  half  of  lots 
three  and  four  of  the  northwest  quarter  of  sec- 
tion one,  township  twenty-nine,  range  thirty,  in 
Jasper  county,  Missouri,  and  also  a  tract  be- 
ginning at  a  point  one  and  one-half  rods  south 
of  the  northwest  corner  of  the  east  half  of 
lot  four  of  the  northwest  quarter  of  section 
one,  township  twenty-nine,  range  thirty,  run- 
ning thence  east  parallel  with  the  north  line 
of  said  lot  four  to  and  across  Deer  creek  a 
sufficient  distance  from  said  creek  where  it  will 
be  practicable  to  erect  and  maintain  a  good  and 
efficient  fence  to  prevent  stock  from  crossing 
such  fence,  thence  along  on  the  top  of  the  bank 
of  said  creek  a  sufficient  distance  from  said 
creek  to  erect  and  maintain  such  a  fence  as 
aforesaid,  to  .the  north'  line  of  said  lot  four, 
thence  west  along  said  north  line  of  said  lot 
four  to  the  said  northwest  corner  of  the  east 
half  of  said  lot  four,  thence  south  one  and 
one-half  rods  along  the  west  line  of  the  east 
half  of  Bald  lot  four  to  place  of  beginning,  for 
a  water  right  as  an  appurtenant  to  and  to  be 
used  by  the  party  of  the  second  part,  his  heirs 
and  assigns',  in  connection  with  the  said  west 
half  of  lots  three  and  four  of  the  northwest 
quarter  of  section  one,  township  twenty-nine, 
range  thirty;  said  second  party,  his  heirs  and 
assigns,  to  erect  and  maintain  a  substantial 
fence  inclosing  said  water  right 

"Wherefore,  by  reason  of  the  premises  and 
in  order  to  effectuate  the  intention  of  said  par- 
ties, and  that  said  deed  shall  correctly  describe 
and  convey  the  premises  thereby  intended  to-  be 
conveyed,  it  is  ordered,  adjudged,  .and  decreed 
by  the  court  that;  the  said  deed  be  and  .the  same 
is  hereby  reformed,  and  the  description  there- 
in of  the  premises  conveyed  corrected,  so  that 
as  corrected  there  is  hy  said  deed  conveyed  to 
the  party  of  the  second  part  therein  the  fol- 
lowing described  lots,  tracts,  or  parcels  of  land, 
lying,  being,  and.  situate  in  Jasper  county  and 
state  of  Missouri,  to  wit:  The  west  half,  of 
lots  three  and  four  of  the  northwest  quarter  of 
section  one,  township  twenty-nine,  range  thir- 
ty, and  also  a  tract .  beginning  at  a  point  one 
and  one-half  rods  south  of  the  northwest  cor- 
ner of  the  east  half  of  lot  four  of  the  north- 
west quarter  of  section  one,  township  twenty- 
nine,  range  thww;  running  thence  east  paral- 
lel with  the  north  line  of  said  lot  four  to  and 
across  Dew  creek,  to  a  point  on  the  top  of  the 
bank  on  said  Deer  creek,  a  sufficient  distance 
from  said  creek  where  it  will  be  practical  to 
erect  and  maintain  a  good  and  sufficient  fence 
to  prevent  stock  from  crossing  such  fence, 


thence  along  on  the  top  of  said  bank  of  said 
creek  a  sufficient  distance  from  said  creek  to 
erect  and  maintain  snch  a  fence  as  aforesaid  to 
the  north  line  of  said  lot  four,  thence  along 
the  said  north  line  of  said  lot  four  to  said 
northwest  corner  of  the  east  half  of  said  lot 
four,  thence  south  one  and  one-half  rods  along 
the  west  line  of  the  east  half  of  said  lot  four 
to  place  of  beginning,  for  a  water  right  as  an 
appurtenant  to  and  to  be  used  by  the  party  of 
the  second  part,  his  heirs  and  assigns,  in  con* 
nection  with  the  said  west  half  of  lots  three 
and  four  of  the  northwest  quarter  of  section 
one,  township  twenty-nine,  range  thirty;  said 
second  jparty,  his  heirs  and  assigns,  to  erect 
and  maintain  a  substantial  fence  inclosing  said 
water  right" 

It  appears  from  the  foregoing  statement. 
Including  that  part  of  the  court's  finding 
which  we  have  quoted,  that  a  tract  of  land 
was  conveyed  by  the  deed  In  question  de- 
scribed as  the  west  half  of  lots  3  and  4  (the 
dimensions  of  which  are  not  given),  together 
with  a  small  strip  for  a  waterway  1%  rods 
wide,  the  west  end  of  which  abutted  upon 
the  land  so  conveyed  and  extended  along  the 
south  side  of  the  north  line  of  the  east  half 
of  lot  4,  In  an  easterly  direction  4  rods. 
This  did  not  quite  reach  Deer  creek,  the 
source  of  the  water  to  be  brought  through  It, 
which  extended  in  a  northwesterly  course  to 
and  across  the  north  line  of  the  lot.  It  will 
be  seen  from  this  description  that  the  cor- 
rection made  by  the  court  extended  this  strip 
or  waterway  to  and  across  Deer  creek,  so  as 
to  Include  a  very  small  piece  of  land,  while 
the  correction  asked  in  the  petition  Included 
a  larger  tract,  but  the  parcel  included  by  the 
court  was  all  within  the  boundaries  Of  the 
correction  asked  for  In  the  petition. 
The  only  error  assigned  is  as  follows: 
"The  decree  in  this  case  is  erroneous,  be- 
cause it  is  not  responsive  to  the  pleadings." 

The  appellant  in  his  brief  contents  him- 
self with  the  statement  of  the  general 
principle  that  a  judgment  must  be  responsive 
to  the  Issues  made  by  the  pleadings,  but  fails 
to  enlighten  us  as  to  the  particular  In  which 
the  judgment  In  this  case  fails  to  meet  that 
requirement  Turning  to  the  respondent's 
brief  for  comfort  and  assistance,  we  find  him 
reluctant  to  commit  himself  as  to  the  exact 
question  in  the  case.  Turning  to  the  judg- 
ment itself,  we  find  nothing  suggestive  of 
doubt  that  it  is  founded  upon  a  cause  of  ac- 
tion pleaded  In  the  petition.  It  is  true  that 
the  correction  made  i>y  the  court  does  not 
conform  to  the  description  used  by  the  plain- 
tiff in  asking  for  It;  but  the  land  itself  is 
the  thing  Involved,  by  whatever  words  It 
may  be  described.  Looking  at  the  variance 
between  the  petition  and  decree  from  this 
standpoint,  we  find  that  the  relief  asked  for 
was  granted  as  to  a  portion  only  of  the  land 
sought  to  be  included  In  the  deed  by  the 
plaintiff.  In  other  words,  the  court  found 
that  there  was  a  mistake  made  In  describing 
the  waterway,  by  the  omission  of  a  little 
tract  intended  to  be  included  in  It,'  and  grant- 
ed that  part  of  the  relief  asked.  While  the 
rule  Is  that  a  court  of  equity  will  not,  in. 
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these  cases,  grant  unasked  for  relief,  we 
know  of  no  rule  which  precludes  It  from 
granting  a  part  and  withholding  a  part  If 
we  did,  we  might  be  constrained  to  remand 
the  cause,  that  the  pleadings  might  be  con- 
formed to  the  facts  proved;  but,  deeming 
such  course  unnecessary,  we  affirm  the  Judg- 
ment. 

BAILEY,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  Is  adopted  as  the  opinion  of  the 
court  All  concur. 


STATE  ex  tat  BUBOES,  ex  rel.  MARBUT 
v.  POTTER  et  al.  (No.  18670.) 
(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  20,  1916.) 

1.  Quo  Warranto  34— Sufficient  Inter- 
est  or  Relator. 

A  taxpayer  and  resident  of  a  consolidated 
school  district  having  children  therein,  has  a 
sufficient  interest  to  prosecute  on  his  relation, 
an  information  in  the  nature  of  quo  warranto, 
to  determine  the  validity  of  the  organisation  of 
such  district 

[Ed.  Note.— For  other  cases,  see  Quo  Warran- 
to, Cent  Dig.  |  41 ;  Dec.  Dig.  *s»84.] 

2.  Schools  and  School  Districts  <8=»38  — 
Estoppel  to  Attack  Organization. 

An  elector,  by  participating  in  an  election 
by  which  the  organization  of  a  consolidated 
school  district  is  effected,  is  not  thereby  estop- 
ped from  denying  the  validity  of  the  organiza- 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  <8=»56;  Dec.  Dig. 
«=»33.] 

8.  Quo  Warranto  «=»29— Laches. 

In  an  action  of  quo  warranto,  in  which  the 
validity  of  the  organization  of  a  consolidated 
school  district  is  questioned  on  the  ground  that 
there  were  not  a  sufficient  number  of  notices 
of  election  posted  according  to  law,  a  delay  from 
May  29th,  the  date  of  posting,  till  November 
14th,  before  filing  suit  does  not  constitute  lach- 
es in  the  absence  of  proof  thereof;  it  not  being 
incumbent  upon  relator  to  travel  over  86  miles 
of  territory  to  determine  if  the  required  num- 
ber of  notices  had  been  posted. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  §{  31-88;  Dec.  Dig.  «=>29.1 

4.  Evidence  <8=>157(D— Secondary. 

Although  the  law  under  which  the  organiza- 
tion of  a  consolidated  school  district  is  attempt- 
ed provides  for  preservation  of  records  of  pro- 
ceedings, oral  evidence  is  admissible  to  prove 
how  notice  of  election  was  given,  where  ft  ap- 
pears that  no  record  was  made  of  the  same. 

[Ed.  Note.— For  other  "cases,  see  Evidence, 
Cent  Dig.  f  460?  Dec.  Dig.  «=»157(1).] 

6.  Schools  and  School  Districts  <8=»37(4) 
—Organization— Compliance  with  Stat- 
ute. 

Under  Acts  1913,  p.  722,  $  3,  requiring 
that  notice  of  a  meeting  on  lie  question  of  con- 
solidating school  districts  must  be  given  by 
posting  10  notices  and  5  plats  15  days  before 
election,  a  posting  of  8  notices  and  4  plats  15 
days  before  election,  and  4  notices  and  2  plats 
14  days  before  election,  is  insufficient 

.[Ed.  Note.— For  other  cases,  see  Schools  and 
E^od^Districts,  Cent  Dig.  I  64;  Dec.  Dig. 


Appeal  from  Circuit  Court,  Greene  Coun- 
ty; Arch  A.  Johnson,  Judge. 

Information  In  the  nature  of  quo  war- 
ranto by  the  state,  on  the  information  of 
John  T.  Burgee,  on  relation  of  James  Mar- 
but,  against  L.  D.  Potter  and  others.  From 
a  Judgment  ousting  defendants  as  school  di- 
rectors, they  appeal.  Affirmed. 

This  Is  an  information  in  the  nature  of 
quo  warranto  filed  in  the  circuit  court  for 
Barry  county  on  November  14,  1913,  by  leave 
of  court.  It  was  presented  by  the  prosecut- 
ing attorney  of  said  county  at  the  relation 
of  James  Marbut,  a  resident  and  taxpayer 
In  school  district  No.  22  of  said  county,  hav- 
ing a  family  including  a  child  of  school  age 
who  was  a  pupil  in  the  school  of  said  dis- 
trict It  challenges  the  right  of  the  six  de- 
fendants to  exercise  the  office  of  directors  of 
an  alleged  consolidated  school  district  in- 
cluding the  whole  of  said  district  No.  22  and 
four  other  districts  in  said  county,  challenging 
the  organization  and  existence  of  said  con- 
solidated district  The  cause  was  removed 
by  change  of  venue  to  Greene  county,  where 
It  was  tried  in  the  circuit  court  of  that  coun- 
ty at  the  January  term,  1914.  After  the  tes- 
timony was  all  in,  the  court  filed  the  fol- 
lowing finding  of  facts: 

"The  court  finds  the  facts  to  be:  That,  on  the 
27th  of  May,  1913,  a  petition  in  regular  form, 
signed  by  the  requisite  number  of  taxpayers  of 
the  proposed  consolidated  district  petitioning 
the  county  superintendent  of  schools  to  take 
the  steps  necessary  to  organize  such  consolidat- 
ed district,  was  filed  with  the  county  superin- 
tendent of  schools  of  Barry  county,  Mo.  That, 
upon  the  receipt  of  the  petition,  the  county  su- 
perintendent of  schools,  having  taught  school  in 
the  proposed  consolidated  school  district  and  be- 
ing acquainted  with  the  conditions  and  needs 
of  the  proposed  district  prepared  a  notice  of 
an  election  to  be  held  on  the  12th  day  of  June, 
1913,  and  that  said  notice  was  in  form  as  re- 
quired by  law  and  was  sufficient  in  form  and 
substance.  That,  at  the  same  time  and  on  the 
same  day  the  notice  was  prepared,  the  county 
superintendent  of  schools,  by  aid  of  plats  found 
in  the  office  of  the  county  clerk,  prepared  a 
plat  or  map  of  the  'proposed  consolidated  district 
and  traced  the  same  onto  blanks  sent  out  by  the 
state  superintendent  of  schools,  which  blanks 
showed  two  political  townships,  with  blank  spac- 
es in  which  to  insert  the  number  of  range  and 
townships-;  on  the  face  of  the  plat  the  sections 
were  indicated.  That  on  this  blank  he' traced, 
in  red-  ink,  the  outside  boundaries  of  the  pro- 
posed consolidated  district  embracing  the  five 
districts  known  as  districts  21,  22,  23,  24,  and 
25,  of  Barry  county.  I  find  that  the  maps  as 
prepared  and  posted  by  the  superintendent 
were  sufficient  in  form  and  in  compliance  with 
the  statute*  That  the  superintendent  did  not 
go  into  the  proposed  consolidated  district  for 
the  purpose  of  interviewing  the  citizens  and 
patrons  of  the  school  with  regard  thereto,  but 
acted  on  information  he  then  ha3  and  that  con- 
veyed in  the  petition  presented  to  him.  That, 
on  the  following  day,  May  28th,  he  went  into 
the  proposed  consolidated  district  and  posted 
eight  notices  of  the  school  meeting  to  be  held  for 
the  purpose  of  voting  on  the  proposed  consol- 
idation, and  that,  on  the  next  day.  May  29th,  he 
posted  four  additional  notices  of  the  time  and 
place  of  said  election.  That  on  May  28th  be 
posted  in  said  proposed  district  four  plats  of  the 
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proposed  district,  hereinbefore  referred  to,  and 
on  the  following  day,  May  29th,  he  posted  two 
additional  Dlats  of  said  proposed  district  That 
on  June  12th,  the  meeting  was  called  to  order 
by  the  superintendent,  and,  in  calling  the  same 
to  order,  he  announced  that  he  did  not  have 
a  plat  of  the  proposed  district  with  him,  bnt 
he  further  stated  that  he  thought  he  could  draw 
a  plat  of  said  proposed  consolidated  district  on 
the  blackboard  if  he  was  furnished  chalk  for 
that  purpose.  That  some  one  in  the  audience 
made  the '  remark  that  that  was  unnecessary, 
as  the  boundaries  of  the  proposed  district  were 
understood  and  that  further  explanation  by  the 
drawing  of  the  plat  was  unnecessary.  That  no 
dissent  was  made  to  this  suggestion,  and  the 
meeting  thereupon  proceeded  to  organise,  and 
did  organize,  as  provided  by  law,  and  proceeded 
to  vote  on  the  question  of  organising  the  said 
proposed  district.  That  a  hat,  placed  on  a  ta- 
ble in  front  of  the  chairman  and  secretary,  was 
used  as  a  ballot  box,  and  that  the  voters  were 
instructed  by  the  chairman  to  pass  by  the  ballot 
box  in  file  and  deposit  their  ballots.  That  this 
course  was,  in  the  main,  pursued,  but  at  times 
the  file  was  not  maintained  and  people  other 
than  those  in  line  advanced  and  voted.  I  find 
that  no  confusion,  however,  existed,  and.  in  the 
absence  of  the  charge  of  fraud,  I  find  that  the 
election  was  conducted  in  all  respects  in  sub- 
stantial compliance  with  the  law.  That,  there- 
after, the  vote  was  counted  and  announcement 
made  that  the  vote  stood  60  for  the  organisation 
and  47  against  the  organization  of  said  propos- 
ed district  That  no  dissent  was  made  to  this 
announcement,  and  no  protest  made  by  any  of 
the  parties  present  and  no  charge  of  fraud 
made  at  that  or  any  subsequent  tune.  I  find 
that  the  election  was  conducted  in  the  manner 
prescribed  by  law. 

"I  further  find  that  the  chairman  and  secre- 
tary of  the  meeting  certified  the  proceedings 
and  result  of  the  election  to  the  county  superin- 
tendent of  schools,  and  that  a  copy  of  same  was 
filed  with  such  superintendent  and  with  the 
county  clerk.  I  also  find  that  a  copy  of  the 
original  petition  asking  the  county  superin- 
tendent of  schools  to  call  an  election,  together 
with  copy  of  the  plat  prepared  by  the  superin- 
tendent were  filed  with  the  county  clerk  of  Bar- 
ry county,  as  provided  by  law. 

"I  further  find  that  the  proposed  new  district 
comprised  more  than  12  square  miles  of  terri- 
tory, and  that  there  were  more  than  200  chil- 
dren of  school  age  in  the  proposed  consolidat- 
ed district 

"I  further  find  that,  after  the  vote  on  the 
organization,  the  meeting  of  June  12,  1913,  pro- 
ceeded to  elect  directors,  as  provided  by  statute, 
and  that  the  respondents,  with  the  exception 
of  Mr.  Potter,  were  the  directors  elected  on 
Jnne  12,  1913,  and  that  the  respondent  Potter 
is  now  acting  as  a  director  of  the  district  in  the 
place  of  Mr.  Ellis,  one  of  the  directors  elected 
on  June  12,  1918,  who  subsequently  resigned. 

"I  further  find  that  the  relator  is  an  assessed, 
taxpaying  citizen  of  the  district,  with  a  child 
or  children  of  school  age,  and,  as  such,  is  inter- 
ested in  the  affairs  of  the  school  district  in  his 
territory. 

"I  further  find  that  the  relator  was  present 
and  participating  in  the  election  held  on  June 
12,  1913,  and  I  further  find  that  be  was  pres- 
ent and  participating  in  an  election  held  subse- 
quently to  vote  on  the  question  of  a  site  for 
the  consolidated  school  building,  and  that  he 
also  participated  in  an  election  held  at  the  same 
time  to  vote  on  the  question  of  issuing  bonds 
for  the  purpose  of  building  and  school  grounds. 
I  further  find  that  the  question  of  site  was  set- 
tled at  this  election,  but  that  the  proposition  to 
vote  bonds  was  defeated  at  that  time,  and  that 
the  relator  was  not  present  and  did  not  partici- 
pate in  a  subsequent  election  held,  at  which 
bonds  were  declared  carried.  I  find,  as  a  mat- 
ter of  law,  that  he  is  not  estopped  by  reason 


of  his  participating  in  the  elections  as  herein 
set  forth." 

This  finding  fairly  presents  the  facts  of  the 
case,  although  we  shall,  in  the  opinion,  if  we 
think  necessary,  refer  to  such  Items  of  tes- 
timony as  may  be  useful  in  illustrating  oar 
legal  conclusion. 

During  the  same  term  the  court  rendered 
judgment  of  ouster  which  Is  brought  before 
us  in  this  appeal. 

I.  V.  McPherson  and  J.  A.  Potter,  both  ol 
Aurora,  and  J.  S.  Davis,  of  Cassville,  for 
appellants.  T.  D.  Steele,  of  Monett,  for  re- 
spondent 

BROWN,  O.  (after  stating  the  facte  as 
above).  [1]  1.  Before  arriving  at  the  real 
question  in  this  case,  It  is  necessary  to  deal 
with  the  entanglements  which  the  defendants 
have  spread  In  front  of  their  position.  They 
first  question  the  Interest  of  the  relator. 
They  say,  in  effect  that  he  Is  an  interloper 
and  ought  not  to  be  permitted  to  disturb 
their  tranquility  in  the  performance  of  the 
duties  which  they  have  assumed  with  ref- 
erence to  the  education  of  his  child.  It  la 
difficult  to  conceive  how  one  can  have  a  more 
vital  or  important  interest  than  that  which 
lies  in  the  education  of  his  children.  He  re- 
sides in  the  district  and  contributes  by  way 
of  taxation  to  the  maintenance  of  his  school, 
and  has  the  right  to  a  voice  in  the  application 
of  his  contribution  and  the  contributions'  of 
others  to  the  maintenance  of  the  facilities 
for  that  purpose.  He  is  interested  in  their 
proximity  to  his  home,  and  in  every  other 
question  that  arises  in  connection  with  the 
propriety  of  the  action  he  is  now  contesting. 
There  can  be  no  doubt  that  his  Interest 
qualifies  him,  with  the  leave  of  the  court 
to  question  the  validity  of  the  organization 
of  this  consolidated  district 

[2, 3]  2.  It  Is  also  said  that  the  relator, 
if  be  had  this  right  has  estopped  himself 
from  asserting  it  by  participating  In  the  elec- 
tion by  which  the  organization  is  said  to 
have  been  effected:  in  the  choice  of  a  school- 
house  site;  and  in  an  election  held  at  the 
same  time  upon  a  proposition  to  issue  bonds, 
which  was  defeated. 

We  do  not  understand  the  defendants  to 
contend  that  the  relator,  having  seen  a  no- 
tice posted  upon  a  tree  near  his  residence, 
must  search  the  other  36  square  miles  of 
field  and  woodland  constituting  the  proposed 
district  to  ascertain  if  nine  others  had  been 
similarly  posted  in  other  places  before  he 
could  safely  vote  without  estopping  himself 
from  contesting  the  validity  of  the  notice. 
This  part  of  the  proposition  carries  Its,  own 
answer.  It  Is,  perhaps,  suggested  that  no 
such  reason  applies  to  the  two  other  elec- 
tions, almost  Immediately  called  and  held 
at  the  same  time  and  place,  and  at  both  of 
which  he  voted.  One  of  these  was  for  the 
selection  of  a  site  for  a  schoolhouse  at  which 
his  child  must  attend  If  he  should  avail  hlm- 
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self  of  the  educational  privilege  offered,  and 
the  other  was  upon  a  proposal  to  Issue  bonds 
to  erect  It  While  we  recognize  the  salutary 
principle  that  every  person  Is  presumed  to 
know  the  law,  and  that  the  duty  often  arises 
to  promptly  investigate  facte  which  may 
affect  one's  legal  relations  with  his  neigh- 
bors, and  also  recognize  the  fact  that  the 
courts  are  the  instruments  by  which  justice 
Is  distributed  with  considerable  certainty 
and  at  reasonable  cost,  we  have  some  sym- 
pathy with  the  reluctance  of  many  other- 
wise exemplary  people  to  place  all  their  eggs 
in  the  single  basket  of  litigation  before  at- 
tempting to  save  some  of  them  by  the  use  of 
simpler  means.  In  this  case,  those  desirous 
to  maintain  the  organization  of  the  district 
advanced  with  rapid  strides  in  their  effort 
to  place  an  indebtedness  upon  relator  and  the 
other  taxpayers  which  might  give  them  an 
advantage  In  their  contest  for  that  purpose; 
and  we  are  not  prepared  to  say  that  relator's 
effort  to  prevent  the  accomplishment  of  this 
purpose  by  peaceful  means  at  this  election 
should  estop  him  from  maintaining  this  suit. 
We  think  it  was  brought  with  reasonable 
promptness,  and  that  relator  ought  not  to 
be  barred  from  any  remedy  to  which  he 
might  be  entitled,  on  account  of  his  lack 
of  haste  in  entering  upon  the  litigation.  In 
tills  connection,  we  have  carefully  examined 
all  the  evidence  and  find  nothing  which  ought 
to  estop  the  relator  from  insisting  upon  his 
legal  right 

[4)  3.  The  respondents  complain  that  the 
facts  with  reference  to  the  notice  of  the  elec- 
tion were  proved  by  the  oral  testimony  of 
the  county  superintendent  of  schools,  on  the 
ground  that  the  acts  of  the  superintendent 
and  other  proceedings  can  only  be  shown  by 
the  record.  We  And  no  record  of  the  mat- 
ter whatever.  Although  the  law  under  which 
the  organization  was  attempted  carefully 
provides  for  the  preservation  of  the  records 
of  the  proceedings,  there  is  no  return  of  the 
superintendent  of  schools  of  his  own  action, 
and  the  minutes  of  the  meeting,  which  should 
have  been  the  repository  of  some  statement 
of  the  authority  under  which  it  was  held, 
are  silent  The  only  statement  that  a  vote 
was  taken  on  any  question  is  in  the  follow- 
ing language:  "Vote  called  for  by  chairman. 
For  organization  150,  against  organization  47." 
If  it  is  necessary  to  prove  the  notice  of  the 
meeting  by  the  record,  it  Is  wholely  lacking, 
and  the  officer  whose  duty  It  was  to  give  it 
testifies  upon  the  trial  to  the  facts  stated  in 
the  finding  of  the  court  we  shall  notice  in  the 
next  paragraph.  Without  regard  to  the  party 
upon  whom  the  burden  rested  to  show  the 
facts  relating  to  the  notice  of  the  meeting, 
we  think  there  was  no  error  in  the  admis- 
sion of  this  evidence. 

[I]  The  court  found  that  on  May  28th  the 
county  superintendent  of  schools  went  into 
the  proposed  consolidated  district  and  post- 
ed eight  notices  of  the  meeting  to  be  held 
for  the  purpose  of  voting  on  the  proposed 


organization  of  the  consolidated  district  and 
four  plats  of  the  proposed  district  and  that 
on  the  following  day,  May  29th,  he  posted 
four  additional  notices  and  two  additional 
plats.  In  other  words,  he  posted  only  eight 
notices  and  four  plats  15  days  before  the  elec- 
tion, and  the  others  only  14  days  before  the 
election.  The  question  is  thus  presented 
whether  the  action  of  the  voters  In  adopting 
the  organization  and  electing  the  directors 
at  that  meeting  was  void  for  failure  to  give 
the  statutory  notice.  The  statute  (Acts  1913, 
p.  722,  |  3)  provides  that  the  county  superin- 
tendent of  schools  shall  call  a  special  meet- 
ing of  all  the  qualified  voters  of  the  proposed 
consolidated  district  for  considering  the 
question  of  consolidation.  He  shall  make 
this  call  by  posting  within  the  proposed  dis- 
trict ten  notices  in  public  places,  stating  the 
place,  time,  and  purpose  of  such  meeting. 
At  least  16  days'  notice  shall  be  given,  and 
the  meeting  shall  commence  at  2  o'clock  p.  m. 
on  the  date  set  The  county  superintendent 
shall  also  post  within  said  district  five  plats 
of  the  proposed  consolidated  district  at  least 
15  days  prior  to  the  date  of  the  special  meet- 
ing. It  being  the  exclusive  province  of  the 
Legislature  to  determine,  not  only  the  pow- 
ers of  this  meeting,  but  the  notice  required 
to  call  it  into  existence,  and  the  Legislature 
having  plainly  prescribed  that  this  shall  con- 
sist of  ten  notices  posted  at  least  15  days 
before  the  proposed  meeting,  it  does  not  lie 
within  our  province  to  revise  that  action. 
The  question  to  be  considered  at  the  meeting 
was  an  Important  one,  vitally  affecting  the 
Interest  of  every  resident  of  the  proposed 
district;  especially  those  having  children  or 
property  situated  therein.  The  notice  con- 
stituted the  foundation  of  the  action;  for 
how  can  a  matter  be  said  to  have  been  sub- 
mitted to  the  voters  until  they  are  Informed 
of  the  time,  place,  and  subject  of  their  pro- 
posed action?  As  Is  said  In  the  American 
and  English  Encyclopedia  of  Law  (2d  Ed. 
p.  501): 

"Where  a  local  option  law  provides  for  the 
posting  of  a  designated  number  of  notices  in 
different  public  places  within  the  district  for 
which  the  election  is  to  be  held,  for  a  specified 
length  of  time  prior  to  the  holding  of  the  elec- 
tion, a  failure  to  post  the  notices,  or  a  posting 
of  a  smaller  number  than  that  designated,  or 
the  posting  of  all  or  a  part  of  the  notices  for 
a  length  of  time  prior  to  the  election  less  than 
that  designated  by  the  statute,  is  insufficient, 
and  the  election  held  pursuant  thereto  is  void. 

And  this  Is  the  rule  with  reference  to  no- 
tices of  all  special  elections.  To  the  same 
effect  is  the  decision  of  the  Kansas  City 
Court  of  Appeals  in  State  v.  Kampman,  75 
Mo.  App.  188,  and  the  Missouri  cases  which 
it  cites.  These  are  all  direct  authority  on 
the  point  here  presented,  for  this  act  is  a  lo- 
cal option  law  by  which  the  people  of  a  lim- 
ited district  are  called  upon  to  determine  by 
their  votes  whether  they  shall  submit  them- 
selves to  the  operation  of  laws  not  generally 
applicable  to  the  people  of  the  state.  It  is  at 
least  as  Important  to  their  interest  as  the  lo- 
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cation  of  a  road  with  respect  to  which  this 
court  recently  said: 

"The  statute  reads:  'Notice  of  such  Intended 
application  shall  be  given  by  printed  or  writ- 
ten handbills,  put  up  in  three  or  more  public 
places  in  such  municipal  township  or  town- 
ships, one  of  which  shall  be  put  up  at  the  pro- 
posed beginning  and  one  at  the  proposed  termi- 
nation of  said  road,  at  least  twenty  days  before 
the  first  day  of  a  regular  term  of  the  county 
court  at  which  the  petition  is  presented,  and 
which  notice  shall  apply  to  and  be  binding  on  all 
persons  and  corporations  whatsoever  owning  or 
claiming  any  Interest  in  or  title  to  the  lands,  or 
any  part  thereof,  over  which  such  proposed  road 
or  change  or  relocation  of  road  runs.' 

"If  these  notices  had  not  been  posted  'at  least 
twenty  days  before  the  first  day  of  a  regular 
term  of  the  county  court  at  which  the  petition 
is  presented,'  then  the  county  court  had  no 
jurisdiction  in  the  matter,  and.  as  the  jurisdic- 
tion of  the  circuit  court  in  such  cases  is  purely 
derivative,  it  likewise  had  no  jurisdiction. ' 
Stutz  v.  Cameron,  264  Mo.  340,  881,  852,  162 
S.  W.  221;  Whltely  v.  Platte  County,  78  Mo. 
30,32. 

There  Is  nothing  in  the  facts  of  this  case 
to  suggest  hardship  or  Injustice  In  the  appli- 
cation of  this  rale.  The  Legislature  exhibit- 
ed a  perfect  comprehension  of  the  necessity 
for  a  well-informed  public  sentiment  In  the 
determination  of  the  Important  question  to 
be  presented  to  the  people,  and  Intrusted  the 
duty  of  giving  the  necessary  information  to 
the  superintendent  Mr.  Ellis  brought  him 
the  petition  at  Cassvllle,  and  upon  his  advice, 
and  the  knowledge  gained  from  having  taught 
a  term  of  school  In  one  of  the  five  districts 
included,  he  acted.  What  was  hurrying  him 
does  not  appear  in  the  record;  but  he  fixed 
the  date  and  wrote  his  notices  that  day  in 
Cassvllle,  went  out  to  the  locus  In  quo  In  the 
morning,  and  was  overtaken  by  night  before 
completing  the  work  of  posting  his  ten  no- 
tices. It  is  out  of  this  hurry  that  the  sub- 
ject-matter of  this  litigation  has  grown.  It 
would  evidently  have  been  avoided  by  a  little 
faithfulness  and  deliberation  in  the  perform- 
ance of  his  statutory  duty. 

We  are  not  left  to  speculation  as  to  the  ef- 
fect of  these  two  days'  work.  The  communi- 
ty contained  more  than  200  children  of  school 
age,  yet  only  07  persons  voted  at  the  meet- 
ing. Disregarding  this  apparent  discrepancy, 
we  might  conclude  that  the  community  was 
blessed  In  the  size  of  Its  families,  were  It 
not  that,  at  a  meeting  held  soon  afterwards 
upon  the  proposition  to  dissolve  the  organi- 
zation, 140  votes  were  cast  for  dissolution 
and  2  against  It.  We  note  the  circumstance 
In  connection  with  the  claim  of  respondents 
that,  a  full  vote  having  been  obtained,  the 
failure  to  give  the  notice  required  was  harm- 
less, and  should  be  disregarded. 

We  think  the  failure  of  die  superintendent 
to  give  the  notice  In  time  and  manner  pre- 
scribed by  the  act  left  the  meeting  without 
authority  to  effect  the  organization  of  the  con- 
solidated district,  and  that  the  defendants 
are  therefore  without  authority  to  exercise 


the  powers  and  perform  the  duties  Of  direc- 
tors. 

The  judgment  of  the  Greene  county  circuit 
court  Is,  accordingly,  affirmed. 

RAILBT,  O.,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C.,  is  adopted  as  the  opinion  of  the 
court   All  concur. 


COLLI  SON  et  al.  v.  NORMAN  et  si 
(No.  17686.) 
(Supreme- Court  of  Missouri,  Division  No.  L 
Dec.  20,  1916.) 

1.  Judgment  <8=»518— Collateral  Attack— 
Action  to  Quiet  Title. 

An  action  to  quiet  title  is  a  collateral  at- 
tack on  a  tax  judgment  affecting  the  property 
Involved. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  f|  961,  982;  Dec.  Dig.  «=>518.] 

2.  Appeal  and  Error  «=>994(3>— Review- 
Questions  or  Pact— Tbial  to  Coust. 

.  In  an  action  tried  to  the  court,  the  trial 
court  is  sole  judge  of  the  credibility  of  the  wit- 
nesses and  of  the  weight  to  be  given  their  tes- 
timony, and  its  finding  will  not  be  disturbed, 
if  there  is  any  substantial  evidence  which  sup- 
ports it 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f§  3904-3905%;  Dec.  Dig. 
«=>994(3).] 

3.  Appeal  and  Ebbob  «=» 1008(1)— Review  — 
Evidence. 

Where  the  record  of  a  default  judgment  for 
taxes  shows  that  the  recitals  as  to  publication 
and  default  had  been  altered,  and  that  there 
were  other  alterations  in  the  descriptions  of 
the  land  and  the  amounts  found  due,  and  tes- 
timony that  such  alterations  appeared  to  be  in 
a  different  handwriting  from  the  rest  of  the 
record,  and  the  party  claiming  under  the  judg- 
ment offered  no  proof  as  to  when  or  by  whom 
the  alterations  were  made,  the  finding  of  the 
trial  court  that  the  judgment  was  void  will  not 
be  set  aside  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3955;  Dec  Dig.  <8=> 
1008(1).] 

4.  Altebatton  or  Instruments  <8=>27(1)— 
Presumptions— Tike  or  Alteration. 

Alterations  and  erasures  of  written  instru- 
ments are  presumed  to  have  been  made  at  the 
time  of  or  previous  to  their  execution,  if  noth- 
ing appears  to  the  contrary;  but  if  any  ground 
of  suspicion  appears  on  the  face  of  the  instru- 
ment there  is  no  such  presumption,  and  the 
time  of  alteration  must  be  proved  as  a  fact 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  §§  230-239;  Dec.  Dig. 
«=>27(1).] 

5.  Judgment  <8=>328— Correction— Default 
Judgment. 

A  judgment  in  rem,  rendered  upon  construc- 
tive service  only,  cannot  be  corrected  by  a  nunc 
pro  tunc  entry  at  a  subsequent  term,  unless  the 
defendant  is  served  with  proper  notice  and 
brought  within  the  jurisdiction  of  the  court 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  g  628;  Dec  Dig.  -8=326.] 

6.  Taxation  «=>642— Pbooeedinos  fob  Salb 

— Strict  Constbuotion. 
Tax  proceedings,  especially  when  based  on 
constructive  Bervice,  should  be  strictly  con- 
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■trued,  where  the  rights  of  the  citizens  are  In- 
volved. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  1806-1307;  Dec.  Dig.  <*=»642.] 

Appeal  from  Clrealt  Conrt,  Stoddard  Coun- 
ty;  w.  S.  O.  Walker,  Judge. 

Action  to  quiet  title  by  A  T.  CoffiSon  and 
another  against  W.  W.  Norman  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal. Affirmed. 

This  action  was  brought  under  section 
2535,  R.  S.  1909,  to  quiet  title  to  the  follow- 
ing described  real  estate  In  Stoddard  county, 
Mo.,  to  wit,  the  N.  %  and  the  S.  E.  %  of 
section  35,  township  24,  range  12  E.  The 
above  is  a  part  of  the  original  swamp  and 
overflowed  lands  of  said  county,  which  were 
granted  by  Congress  to  the  state  of  Missouri, 
and  by  the  latter  conveyed  to  Stoddard  coun- 
ty aforesaid.  '  From  Stoddard  county,  the 
land  was  conveyed  by  an  Eltzroth  patent— the 
same  as  that  discussed  by  this  court  in  Simp- 
son v.  Stoddard  County,  173  Mo.  421,  73  S. 
W.  700,  and  a  number  of  other  cases — to 
Joseph  F.  McDonald.  From  the  latter  the  ti- 
tle passed  by  regular  conveyances  to  Ira 
Clark,  who  received  his  deed  therefor  from 
Levi  Wenger  and  wife,  on  April  9, 1872.  On 
May  29,  1905,  there  was  filed  and  recorded 
In  the  land  records  of  Stoddard  county  a  war- 
ranty deed,  conveying  said  land  from  Ira 
Clark  and  wlfe  to  Wm.  H.  Clark.  This  deed 
Is  dated  April  18, 1873.  On  said  29th  of  May, 
1905,  the  will  of  Wm.  H.  Clark  was  filed  and 
recorded  in  the  land  records  of  said  county, 
purporting  to  convey  the  land  In  controversy 
to  Annie  M.  Clark  as  the  widow  of  said  Wm. 
H.  Clark.  It  appears  from  the  testimony 
that  said  Wm.  H.  Clark  died  after  the  levy 
of  the  execution  In  the  tax  suit,  but  before 
the  sheriff's  sale  thereunder.  Respondents 
claim  title  under  said  Annie  M.  Clark. 

On  March  12,  1887,  an  alleged  judgment 
was  rendered  on  constructive  service,  In  the 
circuit  court  of  Stoddard  county,  Mo.,  for 
back  taxes  on  certain  lands  described  In  said 
Judgment  for  the  years  1879,  1882,  1884,  and 
1885.  The  amounts  claimed  to  be  due  for 
taxes  under  said  Judgment,  and  other  Irregu- 
larities therein,  are  assailed  and  will  be 
considered  hereafter.  The  above  Judgment 
purports  to  be  against  Ira  Clark  and  Wm.  H. 
Clark.  An  execution  was  Issued  on  this  Judg- 
ment May  25,  1887,  and  on.  September  5th 
•f  same  year  the  whole  of  said  section  35, 
township  24,  range  12  E.,  was  sold  under 
said  Judgment  and  execution  by  the  sheriff 
of  said  county  to  R.  H.  Jones  and  J.  M.  Mil- 
stead.  D.  W.  Sanford,  as  sheriff  of  said 
county,  executed  on  September  10,  1887,  a 
deed  to  said  R.  H.  Jones  and  J.  M.  Milstead 
for  the  whole  of  said  section  35  for  the  ex- 
pressed consideration  of  $27.  The  plaintiffs 
deralgn  title  to  the  land  In  controversy 
through  and  under  said  sheriff's  deed.  The 
court  files  in  the  tax  suit  aforesaid  against 
Ira  Clark  and  Wm.  H.  Clark  were  lost  The 
Issues  in  the  case  are  simplified  by  the  frank ' 
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and  commendable  statement  of  respondents* 
counsel  in  their  brief,  as  follows: 

"We  have  no  controversy  with  appellants 
upon  many  ef  the  matters  set  out  In  their  brief, 
and  are  willing  to  submit  the  case  entirely  up- 
on the  propositions  hereinafter  Bet  forth  as  to 
the  validitv  of  the  tax  judgment,  the  sheriff's 
sale,  and  Hie  deed  thereunder,  thereby  narrow- 
ing the  scope  of  the  issues  of  this  case." 

A  Jury  was  waived  and  the  case  tried  be- 
fore the  court.  Plaintiffs  prayed  the  latter 
to  declare  the* law  as  follows: 

(1)  "The  court  declares  the  law  to  be  that  the 
judgment  -for  back  taxes  introduced  into  evi- 
dence is  not  void  as  against  a  collateral  attack, 
and  the  court  further  declares  the  law  to  be 
that  this  is  a  collateral  attack  on  said  judg- 
ment" 

This  instruction  was  refused.  Plaintiffs 
also  prayed  the  court  to  declare  the  law  as 
follows: 

(2)  "The  conrt  declares  the  law  to  be  that  the 
pretended  sheriff's  sale  of  the  lands  to  Ringer 
aad  Crumb  was  void,  and  that  the  only  con- 
troversy in  this  case  is  as  to  who  has  the  better 
title  to  the  Joseph  F.  McDonald  chain  of  title." 

Which  declaration  of  law  the  court  gave,  as 
requested  by  the  plaintiffs.  The  case  was 
taken  under  advisement,  until  November  1, 
1912— during  the  September  term,  1912,  of 
said  court— when  final  judgment  was  entered 
In  favor  of  defendants.  Plaintiffs  filed  a 
motion  for  a  new  trial,  which  was  overruled, 
and  the  cause  duly  appealed  by  them  to  this 
court. 

Wammaek  &  Welbom,  of  Bloomfleld  (Reyn- 
olds A  Harlan,  of  St  Louis,  of  counsel),  for 
appellants.  I.  R.  Kelso,  of  St.  Louis,  and 
Davis  &  Hardesty,  of  Cape  Girardeau,  for  re- 
spondents. 

RAILEY,  C.  (after  stating  the  facts  as 
above).  [1]  I.  This  case  was  tried  in  the 
court  below,  without  a  Jury  and  without 
Instructions,  except  two,  asked  by  plaintiffs, 
and  one  of  which  was  given  as  asked  by 
them.  Their  refused  instruction  reads  as  fol- 
lows: 

"The  court  declares  the  law  to  be  that  the 
judgment  for  back  taxes  introduced  into  evi- 
dence is  not  void  as  against  a  collateral  attack 
and  the  court  further  declares  the  law  to  be  that 
this  is  a  collateral  attack  on  said  judgment." 

This  suit  is  purely  an  action  at  law  to  quiet 
title  to  the  480  acres  of  land  In  controversy. 
There  Is  no  question  but  what  the  tax  judg- 
ment relied  on  by  appellants  is  collaterally 
assailed  In  this  'proceeding,  and  the  case 
must  be  disposed  of  accordingly. 

[2]  It  Is  evident  that  the  trial  court,  upon 
the  facts  disclosed  by  the  record,  held  that 
the  tax  Judgment  aforesaid  was  void,  and 
that  no  title  passed  under  the  sale  and  sher- 
iff's deed  pursuant  thereto.  If  there  was 
substantial  evidence  adduced  at  the  trial, 
tending  to  impair  the  integrity  of  said  tax 
judgment  we  are  not  at  liberty  to  overrule 
the  trial  court,  even  if  we  should  reach  a  dif- 
ferent conclusion  as  to  the  facts.  In  other 
words,  the  trial  court,  in  cases  of  this  char- 
acter, is  the  sole  judge  of  the  credibility  of 
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the  witnesses  and  of  the  weight  to  be  given 
their  testimony.  It  only  becomes  our  duty 
to  determine  whether  the  tax  judgment 
aforesaid  Is  obnoxious  to  collateral  attack  in 
this  proceeding,  and  whether  there  was  any 
substantial  evidence  before  the  trial  court 
which  warranted  It  In  declaring  said  judg- 
ment void. 

[S]  The  circuit  court  record  containing  the 
tax  judgment  has  been  deposited  with  the 
clerk  of  this  court  for  our  Inspection,  and 
carefully  examined  by  us.  Among  other 
things,  the  following  Is. recited  in  said  judg- 
ment: 

"It  appearing  to  the  court  that  the  defend- 
ants have  been  duly  and  lawfully  notified  by 
publication  in  the  Vindicator,  a  newspaper  pub- 
lished weekly  in  Stoddard  county,  Missouri,  for 
four  weeks  successively,  the  last  insertion  being 
at  least  four  weeks  before  the  first  day  of  the 
next  term  of  this  court,  and  defendants,  being 
called,  oome  not,  out  make  default,"  etc. 

Where  the  above  underscored  words  ap- 
pear, something  else  had  been  formerly  writ- 
ten, afterwards  erased,  and  the  underscored 
words  written  at  the  places  so  erased. 
Charles  D.  Wilson,  clerk  of  the  circuit  court 
of  said  county  at  the  time  of  trial,  was  the 
only  witness  who  testified  In  respect  to  the 
erasures,  etc.,  in  the  tax  judgment  afore- 
said. His  testimony  was  as  follows: 

"Q.  (handing  book  to  witness).  Look  at  this 
record  of  the  judgment  which  appears  in  Book 
H,  at  page  328,  and  which  purports  to  be  a 
judgment  entered  on  Saturday,  the  12th  day  of 
March,  1887,  in  favor  of  the  collector  and 
against  Ira  Clark  and  William  H.  Clark,  and 
you  are  asked  to  state  to  the  court  if  you  can 
state  whether  or  not  the  words  in  pen  and  ink 
appear  in  the  writing  of  that  judgment  as  fol- 
lows: 'For  four  weeks  successively,  and  also  the 
words,  'witness  N.  P.  Madden.'  Isn't  it  true 
that  those  remarks  or  words  were  written  over 
something  that  has  been  marked  out,  and  which 
was  not  in  the  original  judgment?  A.  Yes,  sir. 
Q.  I  will  ask  you  if  it  isn't  true  that  the  rec- 
ord show*  that  the  judgment  was  against  the 
northwest  fourth  of  section  35?  A  Yes,  sir. 
Q.  And  if  it  isn't  true  that  it  shows  here  that 
the  NE.  of  the  NW.  have  later  been  marked  out 
and  the  word  'whole'  in  the  same  place  is  sub- 
stituted for  the  NW?  A,  Yes.  sir.  Q.  The 
judgment  shows  on  its  face  that  they  have 
struck  out  the  NW.  V*  inserted  the  word 
'whole'  in  the  same  place?  A.  Well,  the  word 
'whole'  is  very  plainly  written,  but  it  seems 
from  the  appearance  of  the  record  that  an 
erasure  appears  thereunder.  Q.  And  in  the  lat- 
ter part  of  the  judgment,  where  it  is  rendered 
for  taxes,  here  it  says,  'for  taxes,  to  be  divested 
and  decreed,  and  that  the  NW.  %  of  Sec.  35, 
Twp.  24  and  Rug.  12,'  that  is  the  property  de- 
scribed? A.  Yes,  sir;  that  is  the  property  de- 
scribed in  that  part  of  the  judgment  Q.  Are 
you  able  to  say,  from  an  examination  of  that 
record  where  those  alterations  are,  whether  or 
not  they  were  made  by  the  same  person,  and 
where  that  is  struck  out  and  written  over  the 
same?  A.  Where  the  judgment  recites  service 
by  publication  and  the  words  'for  four  succes- 
sive weeks,'  and  the  words  'witness  N.  P.  Mad- 
den,' seem  to  be  different  from  the  record  entries 
in  which  the  judgment  is  really  written.  But, 
of  course,  that  is  all  I  know  about  it,  Q.  Isn't 
it  also  apparent  that  the  amount  of  the  judg- 
ment has  been  stricken  out,  and  the  total  chang- 
ed in  the  figures?  A.  The  total  indicates  an 
erasure,  like  the  figures  might  have  been  made 
over." 


After  a  careful  examination  of  the  above 
judgment,  we  are  not  prepared  to  assert  that 
Wilson  is  Incorrect  as  to  the  conclusions  and 
facts  testified  to  by  him  as  aforesaid.  It  Is 
manifest  that,  where  the  words  "for  four 
weeks  su"  (successively),  now  appear,  some- 
thing else  was  written  and  erased.  It  Is  evi- 
dent that  the  portion  erased  did  not  express 
the  same  idea  as  the  language  now  appearing 
supra,  or  it  would  not  have  been  necessary 
to  erase  the  same,  and  write  In  lieu  thereof 
language  calculated  to  show  that  defendants 
had  been  served  with  process,  etc.  In  other 
words,  we  find  that  the  most  material  por- 
tion of  the  Judgment,  relating  to  jurisdiction, 
has  been  erased  and  something  inserted  In  its 
place,  for  the  purpose  of  showing  that  a  valid 
publication  had  been  made,  which  brought 
said  defendants  before  the  court.  Other 
erasures  in  respect  to  important  parts  of  the 
judgment  appear,  and  in  lieu  of  same  differ- 
ent language  used  from  that  originally  writ- 
ten where  the  erasures  occurred.  It  is  evi- 
dent, from  an  examination  of  the  judgment, 
that  it  simply  undertook  to  charge  the  N.  W. 
Vi  of  section  35  with  the  payment  of  said  tax, 
es,  and  that  N.  W.  %  was  erased,  except  In 
one  place,  and  the  word  "whole"  written  In 
lieu  of  same,  to  cover  the  entire  section.  Va- 
rious erasures  occur  as  to  the  different 
amounts  of  taxes  alleged  to  be  due,  and  in- 
sertions made  in  lieu  of  same.  After  making 
the  erasures  and  insertions  aforesaid,  the 
party  who  made  same  incorrectly  set  out  the 
actual  amounts  alleged  to  be  due  in  several 
Instances. 

[4]  The  foregoing  and  other  erasures  and 
Insertions  appear  to  us  suspicious,  and  no  tes- 
timony was  offered  tending  to  remove  such 
suspicion.  The  law  relating  to  such  erasures 
and  Insertions  Is  clearly  and  forcefully  stated 
by  Judge  Wagner  In  Paramore  v.  Llndsey  et 
al.,  63  Ma  loc.  dt  66,  67,  as  follows: 

"The  ancient  rule  of  evidence  was  therefor* 
to  presume  alterations  and  erasures  of  written 
instruments  to  have  been  made  at  the  time  of, 
or  anterior  to,  their  execution;  and  the  weight 
of  authority  was  decidedly  in  favor  of  the  an- 
cient rule.  Where  an  alteration  or  erasure  ap- 
pears suspicious  on  its  face,  as  if  the  ink  differ, 
or  the  handwriting  be  that  of  the  holder  inter- 
ested in  the  alteration,  it  must  be  explained.  If 
nothing  appears  to  the  contrary,  the  alteration 
will  be  presumed  to  be  contemporaneous  with 
the  execution  of  the  instrument.  But  if  any 
ground  of  suspicion  is  apparent  upon  the  face  of 
the  instrument  the  law  presumes  nothing,  but 
leaves  the  question  of  the  time  when  it  was 
done,  as  well  as  the  person  by  whom,  and  the  in- 
terest with  which,  the  alteration  was  made,  as 
matters  of  fact  to  be  ultimately  found  by  the 
jury,  upon  proofs  to  be  adduced  by  the  party 
offering  the  instrument  in  evidence.  1  Greenl 
Ev.  |  564." 

The  above  principle  of  law  Is  recognised  as 
correct  In  other  decisions  of  our  own  state, 
as  well  as  elsewhere.  Still  well  v.  Patton, 
108  Mo.  loc.  dt  360,  18  S.  W.  1075;  Kelly  v. 
Thuey,  143  Mo.  loc  dt  434,  45  S.  W.  300; 
Powell  v.  Banks,  146  Mo.  loc.  dt  643,  644. 
48  S.  W.  664;  State  ex  ret  v.  Chick,  146  Mo. 
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loc  dt  668,  669,  48  S.  W.  829:  Kalbach  v. 
Mathls,  104  Mo.  App.  loc  dt  304,  78  8.  W. 
684 ;  Cox  v.  Mignery  &  Co.,  126  Mo.  App.  loc. 
dt.  682,  683,  105  S.  W.  675;  Exchange  Bank 
T.  Robinson,  185  Mo.  App.  loc.  dt  586,  172 
S.  W.  628;  Slater  v.  Moore,  86  Va.  loc.  dt. 
80,  9  S.  E.  419;  Rogers  v.  Page  et  al.,  140 
Fed.  596,  72  O.  C.  A.  164 ;  Robinson  v.  Myers, 
67  Pa.  9;  Foster  v.  Alden,  21  Mich.  507; 
Dodge  v.  Haskell,  69  Me.  429;  Catlln  Coal 
Co.  v.  Lloyd,  180  I1L  loc  dt  404,  405,  64  N. 
E.  214,  72  Am.  St  Rep.  216;  Feugh  v.  Mitch- 
ell, 3  App.  Cas.  D.  C.  loc  dt  325;  Cox  v. 
Palmer,  1  McCrary,  431 ;  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  274.  • 

The  plaintiffs  rely  upon  the  tax  Judgment 
as  a  chain  In  their  title.  They  offered  no 
evidence  to  explain  said  erasures  and  inser- 
tions, or  to  account  for  same.  We  are  not 
satisfied,  from  the  testimony  before  us,  that 
the  court  acquired  jurisdiction  over  the  per- 
sons of  the  defendants  in  the  tax  case,  as  the 
tax  judgment  before  us  was  originally  written 
m  the  record.  Nor  are  we  satisfied,  from  an 
Inspection  of  the  tax  judgment  that  the  In- 
sertions at  the  places  of  erasure  are  In  the 
same  handwriting  as  the  other  written  por- 
tions of  said  Judgment  We  are  not  satisfied, 
from  looking  at  the  record,  that  the  inser- 
tions, where  the  erasures  occurred,  were 
written  with  the  same  Ink  as  the  remainder  of 
said  judgment.  Upon  the  record  before  us, 
in  Tiew  of  the  authorities  aforesaid,  we  are 
of  the  opinion  that  the  trial  court  committed 
no  error  in  refusing  plaintiffs'  Instruction, 
and  declaring  the  tax  Judgment  aforesaid 
void. 

[6]  IL  Appellants  In  their  brief  have  dted 
a  number  of  authorities  holding  that  where 
clerical  errors  appear  of  record,  and  the 
court,  by  nunc  pro  tunc  entries,  would  be 
justified  In  correcting  same,  we  should  dis- 
pose of  the  case  as  though  such  corrections 
bad  been  made.  We  are  not  satisfied  that 
the  erasures  in  the  tax  judgment  were  made 
at  the  time  the  lodgment  was  written.  Nor 
is  there  anything  before  us  to  Indicate  that 
these  changes  were  not  made  at  a  time  sub- 
sequent to  the  term  of  court  when  the  original 
judgment  was  entered.  The  authorities  re- 
lied upon  do  not  apply  In  a  case  of  this  char- 
acter. If  the  defendants  in  the  tax  suit  were 
ever  served  at  all,  It  was  simply  by  publica- 
tion, and  no  appearance  entered.  If  a  Judg- 
ment In  rem  is  rendered  upon  constructive 
service  only,  it  cannot  be  amended  at  a  subse- 
quent or  different  term  by  a  nunc  pro  tunc 
entry — even  if  there  Is  something  on  the  rec- 
ord to  amend  by — utiles*  the  defendant  Is 
served  with  proper  notice  and  brought  with- 
in the  jurisdiction  of  the  court  We  have 
formerly  held  that  where  a  defendant  is  serv- 
ed by  publication  only,  and  enters  no  ap- 
pearance, the  plaintiff  cannot  materially 
amend  his  petition  and  obtain  a  valid  judg- 
ment thereon,  without  bringing  defendant  be- 


fore the  court  on  new  process.  Hlnkle  v. 
Lovelace,  204  Mo.  loc.  dt  226,  102  S.  W. 
1015, 11  L.  R.  A.  (N.  S.)  730,  120  Am.  St  Rep. 
698,  11  Ann.  Cas.  794;  Cooper  v.  Gunter, 
215  Mo.  loc.  dt  664, 114  8.  W.  943. 

[I]  Tax  proceedings,  and  especially  when 
based  upon  constructive  service,  should  be 
strictly  construed,  where  the  rights  of  the 
citizen  are  involved.  The  trial  court  upon 
legal  evidence  offered  by  respondents,  held 
that  the  tax  judgment  aforesaid  was  void. 
It  was  the  province  of  the  lower  court  to  pass 
upon  this  question,  and  its  judgment  Is  con- 
clusive on  this  appeal. 
,  III.  Other  questions  are  raised  and  dis- 
cussed in  the  briefs  of  counsel;  but  1b  view 
of  the  conclusions  heretofore  reached,  we  do 
not  deem  it  necessary  to  consider  or  pass 
upon  same. 

The  ruling  of  the  trial  court  In  refusing 
plaintiffs'  instruction,  as  well  as  its  judgment 
in  behalf  of  defendants,  meets  with  our  ap- 
proval, and  Is  accordingly  affirmed. 

BROWN,  0.,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILET,  0.,  Is  hereby  adopted  as  the  opin- 
ion of  the  court.  All  concur. 


RICHARDSON  v.  DELL  et  al.  (No.  18202.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  20,  1916.) 

1.  Judgment  «J=»713(2)— Res  Judicata. 

Where,  in  a  former  case  between  the  same 
parties,  the  petition  made  the  same  allegations 
down  to  a  certain  point  plaintiff  is  concluded  by 
the  former  adjudication,  not  only  as  to  the  ques- 
tions decided  therein,  bnt  as  to  all  matters  with- 
in the  issues. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  ||  1063, 1066, 1099,  1241;  Dec.  Dig. 
«=713(2).] 

2.  Judgment  «J=»744— Res  Judicata— Forfei- 
ture of  Contract— Duty  to  Pat  Taxes. 

Where  a  former  adjudication  decided  that  a 
mining  company  could  withdraw  from  its  con- 
tract of  purchase,  deed  being  held  in  escrow 
until  full  payment  and,  upon  forfeiting  pay- 
ments made,  could  not  be  held  for  further  pay- 
ments, plaintiff's  present  petition,  alleging  in- 
jury because  of  purchasers  neglect  to  pay  min- 
ing taxes  which  resulted  in  forfeiture  of  the 
property,  did  not  state  a  cause  of  action,  as  no 
duty  was  shown  to  rest  upon  pnrcbasers  to  pay 
such  taxes. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  ||  1278-1281;  Dec.  Dig.  «=>744.] 

8.  Judgment  «=»589(2)— Res  Judicata— Tobt 

or  Contract. 
Where  plaintiff's  petition  alleged  the  same 
cause  of  action  as  that  decided  adversely  in  a 
previous  case  between  the  same  parties,  assert- 
ing that  the  present  case  is  one  of  tort  instead 
of  contract,  demurrer  will  be  sustained  thereto. 

[Ed.  Note.— For  other  cases,  Bee  Judgment, 
Cent.  Dig.  II  1062-1065,  1101;  Dec  Dig.  «=» 
589(2).] 

Appeal  from  St  Louis  Circuit  Court;  Dan- 
iel D.  Fisher,  Judge. 
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Action  by  Augusta  Richardson,  admlnistra-, 
trix  of  the  estate  of  David  P.  Richardson, 
against  John  Dell  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

This  action  was  commenced  by  above- 
named  plaintiff,  as  administratrix,  etc, 
against  said  defendants,  in  the  circuit  court 
aforesaid,  on  January  17,  1913.  The  defend- 
ant Dee  was  not  served  with  process  and 
made  no  appearance  to  the  action.  Defend- 
ant Dell  demurred  to  the  petition,  and  al- 
.leged  the  following  grounds  in  support  of 
same:  First.  Because  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action  against  this  defendant  .  Second. 
Because  the  allegations  in  the  present  peti- 
tion are  the  same  as  those  in  the  case  of  same 
plaintiff  against  the  same  defendants,  decid- 
ed by  this  court  in  245  Mo.  317  et  seq.,  149 
S.  W.  15,  except  the  additional  averment  in 
the  present  petition,  alleging  that  plaintiff 
is  entitled  to  recover  $74,200  on  account  of 
defendants'  failure  to  pay  the  taxes  on  said 
mining  property,  by  reason  of  which  it  was 
forfeited  to  the  republic  of  Mexico. 

Third.  Because  the  alleged  cause  of  action 
set  forth  in  plaintiff's  petition,  in  the  case 
at  bar,  is  the  same  as  that  alleged  in  the 
case  of  same  plaintiff,  against  the  same  de- 
fendant, which  was  tried  in  the  circuit  court 
aforesaid,  decided  by  the  latter  in  favor  of 
said  defendants,  appealed  to  the  Supreme 
Court  and  affirmed  on  June  20, 1912.  245  Mo. 
317,  149  S.  W.  15. 

No  question  is  raised  as  to  the  right  of 
defendant  to  present,  by  demurrer,  a  plea 
of  former  adjudication;  and  as  the  appel- 
lant in  her  brief  concedes  tbat  the  present 
petition,  down  to  the  allegation  in  respect  to 
the  forfeiture  of  said  mining  property  to  the 
republic  of  Mexico  on  account  of  the  non- 
payment of  taxes  thereon,  is  identically  the 
same  petition  as  that  described  in  the  above 
case  reported  in  245  Mo.  317  et  seq.,  149 
S.  W.  15,  between  the  same  parties,  we  will 
deal  with  the  case  accordingly.  Both  peti- 
tions are  set  out  in  parallel  columns  of  de- 
fendants' brief,  and  are  shown  to  be  the 
same  down  to  above-mentioned  point  We 
also  have  before  us  the  original  abstract  of 
record  and  briefs  filed  in  the  former  case. 
It  not  only  appears  that  the  petitions,  as 
above  indicated,  are  the  same,  but  the  propo- 
sitions and  authorities  cited  ip  the  original 
brief  of  plaintiff  in  said  cause  are  the  same 
as  those  in  the  present  brief  of  appellant, 
except  Hannerty  v.  S.  Theater  Co.,  109  Mo. 
297,  19  S.  w.  82,  a  suit  in  equity,  which  is 
not  contained  in  the  original  brief.  In  the 
former  trial,  it  appears  that  both  the  above- 
named  defendants,  Dee  and  Dell,  as  well  as 
a  number  of  other  witnesses,  were  produced 
by  plaintiff  and  testified  In  the  cause.  We 
have  carefully  examined  the  opinion  of  Com- 
missioner Brown  in  the  former  case,  which 
was  approved  by  this  division,  and  are  sat- 
isfied with,  and  hereby  adopt,  his  statement 


of  the  Issues,  pleadings  and  testimony,  as 
set  out  In  245  Mo.  lot  dt  820  et  seq,  149  S. 
W.  15.  That  part  of  the  petition  relating  to 
the  forfeiture  of  said  mining  property  to 
the  republic  of  Mexico  on  account  of  the  al- 
leged nonpayment  of  taxes  will  be  consid- 
ered in  the  opinion.  It  appears  from  re- 
spondents' statement  that  the  foregoing  de- 
murrer was  sustained  by  the  trial  court  on 
June  16,  .1913.  Plaintiff  refused  to  plead 
further,  and  on' .September  25,  1913,  Judg- 
ment was  rendered  in  favor  of  defendant 
Dell  on  the  demurrer  aforesaid.  From  this 
judgment,  plaintiff  has  appealed  the  case  to 
this  court 

Joseph  Wheless,  of  St  Louis,  for  appel- 
lant Jamison  &  Thomas,  of  St.  Louis,  for 
respondents. 

RAILEY,  C.  (after  stating  the  facts  as 
above).  L  In  considering  the  question  of 
res  adjudicate,  we  have  carefully  examined 
the  record,  briefs,  and  opinion  in  the  former 
case  between  these  same  parties,  based  on 
the  same  allegations,  down  to  the  paragraph 
relating  to  alleged  loss  of  the  mining  prop- 
erty for  nonpayment  of  taxes.  We  are  sat- 
isfied with  the  conclusions  reached  in  the 
former  case,  where  the  same  petition  was 
before  the  court,  and  the  testimony  of  plain- 
tiff offered  and  considered  in  support  of  same. 
We  see  no  reason  for  departing  from  any- 
thing determined  or  said  in  the  original  pro- 
ceeding, and  hence  adopt  the  opinion  and 
Judgment  therein  as  conclusive  against  plain- 
tiff, In  respect  to  all  matters  which  come 
within  the  purview  of  the  former  petition. 

In  the  recent  case  of  Idalia  Realty  &  De- 
velopment Co.  v.  Norman,  259  Mo.  loc  dt 
631,  632,  168  S.  W.  749,  753,  this  court  said: 

"We  are  satisfied  with  the  conclusion  at  which 
we  then  arrived  after  mature  consideration  and 
careful  investigation;  and,  second,  the  former 
adjudication  of  the  same  question  in  the.  former 
suit  between  the  same  parties,  upon  the  same 
evidence  (the  paper  itself),  is,  even  though  the 
previous  action  was  ejectment  conclusive  in 
this.  While  a  judgment  in  an  ejectment  suit  is 
not  a  bar  to  another  suit  for  the  same  premises, 
the  action  being  only  possessory,  yet  when  the 
title  is  in  issue,  and  the  right  of  possession  only 
an  incident  it  has  all  the  consequences  of  an 
ordinary  suit,  when  the  parties  are  the  same, 
the  land  is  the  same,  and  the  evidence  in  sup- 
port of  the  respective  titles  is  the  same.  Me- 
Anaw  v.  Clark,  167  Mo.  443  [67  S.  W.  249}: 
Potter  v.  Adams,  143  Mo.  665  [45  S.  W.  1128].'* 

[1]  The  plaintiff  is  not  only  concluded  by 
the  former  litigation  as  to  all  the.  questions 
within  the  pleadings  decided  therein,  but  as 
to  every  other  matter  fairly  within  the  Issues 
in  said  cause.  Harrison  v.  Jackson  Co.,  187 
S.  W.  loc.  dt  1184, 1186 ;  Barnhart  v.  Little, 
185  S.  W.  loc.  dt  17V,  and  cases  dted;  Mo- 
Lure  ▼.  Bank,  268  Mo.  loc.  dt.  136, 172  S.  W. 
386;  Bines  v.  Bines,  243  Mo.  loc.  dt  495, 
147  S.  W.  774;  Tie  &  Timber  Co.  v.  Pulllam, 
237  Mo.  loc  dt  18,  139  8.  W.  144;  Emmert 
v.  Aldrldge,  231  Mo.  loo.  dt  128,  129,  132  8. 
W.  1060;  Spratt  v.  Early,  199  Ma  loc.  dt 
500,  97  8.  W;  925;  Donnell  v.  Wright  147 
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Mo.  loc.  dt  647,  49  S.  W.  874;  Mo.  Pac.  Ry. 
Co.  v.  Levy,  17  Ma  App.  loc  dt  607,  608. 

Keeping  In  mind  the  law  as  above  indicat- 
ed, we  will  proceed  to  ascertain  what  was 
actually  decided  In  the  former  litigation. 

II.  Commissioner  Brown,  speaking  for  this 
court,  in  245  Mo.  loc.  dt  881,  832,  149  S.  W. 
15,  18,  19,  said: 

"Whatever  is  involved  in  this  suit  grows  out 
of  the  contract  between  Richardson  and  the 
Cacoma  Mining  &  Smelting  Company  dated  Oc- 
tober 1.  1906,  by  which  he  sold  or  agreed  to  sell 
to  it  his  mining  properties  in  Mexico.  The 
meaning  and  effect  of  that  contract  lies  at  the 
foundation  of  every  question  in  the  case.  It  not 
only  provides  in  terms  that  the  property  which 
it  affects  shall  not  pass  until  fully  P&id  for,  but 
it  is  placed  in  escrow  with  the  Commonwealth 
Trust  Company  to  be  delivered  only  upon  the 
full  performance  of  its  terms.  The  written  con- 
tract with  the  depository  is  a  part  of  the  trans- 
action and  must  be  read  in  connection  with  the 
contract  of  sale.  No  interest  which  Mr.  Richard- 
son may  have  had  in  the  property  which  would 
have  .otherwise  passed  to  his  heirs  at  his  death 
was  conveyed  by  these  instruments.  Nor  did 
the  conveyance  by  Mrs.  Dee  to  the  defendant 
Dell,  in  which  Mann  concurred  by  a  separate 
deed,  deprive  Mr.  Richardson  of  any  title  or 
interest  he  may  have  had  in  the  property.  It 
could  only  operate,  under  the  circumstances,  to 
release  such  title  or  interest  as  the  grantors 
had  and  to  substitute  Mr.  Dell  for  themselves  in 
their  relation  to  Richardson. 

"It  follows  that  the  real  foundation  of  the 
controversy  is  the  purchase  price  reserved  in 
the  contract  between  Richardson  and  the  Ca- 
coma Company,  and  that  Mrs.  Richardson,  as 
the  administratrix  with  the  will  of  her  deceased 
husband  annexed,  is  the  proper  party  to  sue  with 
reference  to  it ;  and  she  asserts  that  defendants 
are  liable  to  her  in  damages  because  they  have 
wrongfully  deprived  her  of  it  by  acts  which  she 
characterizes  as  conspiracy  and  fraud." 

In  discussing  the  damages,  provided  for  in 
the  contract  between  Richardson  and  th*e 
Cacoma  Company,  on  page  338  of  246  Mo., 
on  page  19  of  149  S.  W.,  he  said: 

"The  damages  of  the  vendor  are  liquidated  by 
a  forfeiture  of  all  amounts  paid  up  to  the  time 
of  default,  so  that  the  vendee  escapes  with  a 
burden  which  he  has  already  sustained  to  its 
full  extent.  The  loss  which  the  vendee  may  have 
sustained  in  the  development  of  the  property 
is  liquidated  by  the  returns  already  produced 
by  the  work  done." 

On  page  834  of  246  Mo.,  on  page  20  of  149 
S.  W.,  he  continues  as  follows: 
"  "In  the  case  now  before  us,  the  contract,  as 
we  have  already  seen,  provides  distinctly  that 
the  title  to  the  property  shall  not  pass  until  the 
entire  amount  of  the  purchase  price  has  been 
paid,  and  also  specifies  that  the  deed  shall  be 
retained  in  the  hands  of  the  depositary  as  an 
escrow.  These  provisions  amount  simply  to  an 
agreement  to  convey  when  the  purchase  price 
shall  have  been  paid.  Until  the  happening  of 
that  event,  the  title  remains  in  the  grantor,  and 
upon  his  death  it  descends  to  his  heirs  subject 
to  the  equitable  interest  created  by  the  contract 
of  sale.'7 

On  page  336  of  245  Mo.,  on  page  20  of  149 
a  W.,  it  is  farther  said: 

"So  that  the  Cacoma  Mining  Company  had 
the  right,  without  giving  any  reason  therefor,  to 
withdraw  upon  condition  of  forfeiting  all  sums 
that  it  had  already  paid.  *  *  *  It  being  op- 
tional with  the  purchaser  whether  he  should  Keep 
up  his  payments  or  not  we  do  not  think  the 
administratrix  of  Richardson  has  any  interest 
upon  which  she  can  maintain  this  action." 
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Having  determined  the  issues  aforesaid  in 
the  former  litigation,  under  this  same  peti- 
tion— except  in  respect  to  nonpayment  of 
said  taxes — against  the  plaintiff;  and  still 
being  of  the  opinion  that  the  issues  In  said 
controversy  were  properly  dedded,  it  leaves 
for  our  consideration  the  question  as  to 
whether,  with  said  issues  dedded  adversely 
to  plaintiff,  the  remainder  of  the  petition  In 
the  case  at  bar  states  any  cause  of  action 
against  defendant  DelL 

[2]  III.  That  part  of  the  petition  in  the 
case  at  bar,  which  relates  to  the  nonpayment 
of  taxes  on  the  part  of  defendant  Dell,  charg- 
es, in  substance:  That  under  the  mining 
laws  of  Mexico  all  mines  and  deposits  of  min- 
eral belong  to  the  federal  government  and 
are  granted  after  denouncement  to  private 
parties  upon  the  condition  of  the  payment 
by  such  party  or  his  assignee  of  an  annual 
mining  tax  of  $8  for  each  unit  of  area  of 
which  the  mining  claim  Is  composed.  That 
said  annual  mining  tax  Is,  pay  able  In  three 
Installments  of  four  months  each,  beginning 
with  the  1st  days  of  November,  March,  and 
July  of  each  year.  That  said  tax  Is  due  to  be 
paid  during  the  first  month  of  each  of  said 
periods;  and,  if  not  so  paid,  the  owner  of 
said  mining  property  Incurs  a  nne  equal  to 
00  per  cent  of  the  amount  of  the  tax,  If 
paid  during  said  second  month;  if  not  paid 
during  said  second  month,  but  paid  in  said 
third  month,  the  fine  is  100  per  cent,  or  dou- 
ble the  amount  of  the  tax  doe';  that,  If  said 
taxes  and  penalties  are  not  paid  within  said 
third  month,  the  mining  property  aforesaid 
is  forfeited  to  the  federal  government  with- 
out any  recourse,  and  said  mining  property 
Is  entirely  lost  to  such  owner,  and  Is  sub- 
ject to  denouncement  by  any  other  person, 
but  not  by  the  person  so  In  default  Said 
law  is  designated  as  articles  6  and  6  of  the 
law  of  June  6,  1892;  and  article  22  of  the 
regulations  of  June  80, 1892.  The  remainder 
of  said  petition  reads  as  follows: 

"And  plaintiff  states  that,  upon  the  wrongful 
acquisition  as  aforesaid  of  the  mining  property 
by  the  said  defendant  Dell,  he  became  under  the 
obligation  to  make  and  keep  up  the  payment  of 
the  said  mining  taxes  due  and  payable  as  above 
recited  on  the  said  several  mining  properties 
amounting  to  several  hundred  dollars  per  an- 
num; that  the  said  defendant  shortly  there- 
after failed  and  refused  to  pay  within  the  legal 
term  the  said  mining  taxes  due  on  the  said  sev- 
eral properties,  as  a  result  of  which  the  same 
were  forfeited  according  to  law  and  reverted  to 
the  Mexican  government  and  were  entirely 
lost  to  the  said  defendants  and  to  all  parties 
interested  or  concerned  in  the  title  or  ownership 
of  the  same,  including  the  estate  of  the  said 
David  P.  Richardson. 

"Wherefore  plaintiff  brings  this  suit  in  tort 
against  the  said  defendants  John  Dell  and  John 
Dee  and  prayB  judgment  against  them  in  the 
sum  of  $74,200,  together  with  costs  of  this  suit" 

We  hdd  In  the  former  litigation,  as  shown 
by  the  foregoing  quotations  from  Judge 
Brown's  opinion,  that  the  title  to  the  mining 
property  In  controversy  remained  In  Richard- 
son, and  was  to  remain  there  until  the  entire 
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purchase  price  had  been  paid.  It  was  said 
by  Judge  Brown: 

"These  provisions  amount  simply  to  an  agree- 
ment to  convey  when  the  purchase  price  shall 
have  been  paid.  Until  the  happening  of  that 
event,  the  title  remains  in  the  grantor,  and  upon 
his  death  it  descends  to  his  heirs  subject  to 
the  equitable  interest  created  by  the  contract 
of  sale." 

Under  our  former  ruling,  the  legal  title  to 
said  mining  property  was  In  Richardson,  and 
descended  to  his  heirs. 

Under  the  former  litigation,  this  plaintiff, 
as  administratrix  aforesaid,  sought  to  hold 
Dell  and  Dee  liable  for  $74,200,  the  same 
amount  now  sued  for,  as  damages,  on  the 
ground  that  they  had  wrongfully  deprived 
her  of  said  property  through  fraud  and  con- 
spiracy. This  issue,  after  mature  delibera- 
tion by  the  court,  was  decided  adversely  to 
plaintiff  and  in  favor  of  said  defendants. 

The  above  allegation,  that  defendant  Dell 
became  under  obligation  to  pay  said  min- 
ing taxes,  is  simply  the  statement  of  a  legal 
conclusion,  and  not  admitted  by  the  demur- 
rer to  be  true.  If  Dell  acquired  Richard- 
son's title  and  became  the  legal  owner  of 
said  property,  then  no  right  of  action  could 
arise  in  favor  of  plaintiff  as  administratrix 
or  otherwise  against  Dell,  as  for  a  tort,  in 
falling  to  pay  taxes  on  his  own  property, 
even  if  it  were  forfeited  to  the  republic  of 
Mexico  by  reason  thereof.  In  order  there- 
fore that  the  petition  herein  should  have 
stated  a  good  cause  of  action,  based  upon 
the  alleged  failure  of  defendant  Dell  to  pay 
said  mining  taxes,  it  should  have  specifically 
alleged  the  facts,  which  disclosed  a  legal  du- 
ty, upon  the  part  of  Dell,  to  pay  said  taxes, 
for  the  benefit  of  plaintiff  or  the  Richardson 
heirs.  The  petition  herein  fails  to  state  a 
good  cause  of  action  In  respect  to  above  mat- 
ter, and  hence  the  demurrer  thereto  was 
properly  sustained.  State  ex  reL  v.  Rail- 
road, 240  Mo.  loc  cit  48,  144  S.  W.  1088, 
and  cases  cited;  Coal  ft  Iron  Co.  v.  Long, 
231  Mo.  605-614,  133  S.  W.  35;  Gibson  v. 
Railroad,  225  Mo.  478,  125  S.  W.  453;  Sho- 
honey  v.  Railroad,  223  Mo.  649,  122  S.  W. 
1025 ;  Donovan  v.  Boeck,  217  Mo.  loc  cit  83, 
116  S.  W.  543 ;  Martin  v.  Castle,  193  Mo.  loc. 
cit.  194,  91  S.  W.  930;  Mallinckrodt  Chemi- 
cal Works  v.  Nemnlch,  169  Mo.  388,  69  S.' 
W.  355;  Sidway  v.  Missouri  Land  &  Live 
Stock  Co.,  163  Mo.  372.  373,  63  S.  W.  705; 
Schiffman  v.  Schmidt,  154  Mo.  204,  55  S.  W. 
451;  Pier  et  al.  v.  Helnrichoffen  et  al„  52 
Mo.  333 ;  Clark  v.  Dillon  et  al.,  97  N.  X.  370. 

[3]  IV.  Aside  from  the  question  of  taxa- 
tion, just  disposed  of,  the  balance  of  the  pe- 
tition recites  the  same  cause  of  action  de- 
cided in  the  former  case  adversely  to  plain- 
tiff. She  is  now  relying  upon  the  same  au- 
thorities dted  in  the  former  trial,  and  in- 
vites a  reconsideration  of  our  former  rul- 
ing, because  of  her  mere  assertion  in  the  pe- 
tition that  the  present  suit  is  an  action  of 
tort,  while  It  is  alleged  the  former  action 


was  different.  We  formerly  had  before  us 
the  parties  in  interest,  as  well  as  the  sub- 
ject-matter of  said  litigation.  The  same 
facts  now  relied  on  in  petition,  except  as  to 
taxes,  were  before  the  court  in  the  former 
case.  The  latter  was  heard  upon  plaintiff's 
evidence,  judgment  rendered  for  defendants 
therein,  and  affirmed  by  this  court.  It  Is  the 
same  cause  of  action  with  an  alleged  new 
name. 

The  trial  court  reached  &  correct  conclu- 
sion in  sustaining  a  demurrer  to  plaintiff's 
petition,  and  Its  judgment  is,  accordingly, 
affirmed. 

BROWN,  a,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BAILEY,  C.,  is  hereby  adopted  as  the  opin- 
ion of  the  court.  All  concur;  BOND,  J.,  In 
result 


FRIESZ  v.  BUTCHER  et  al  (No.  18213.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  20,  1916.) 

1.  Appeal  and  Erbob  <8=»1008(1)— Review — 
Decision  or  Coubt  Without  Jttby. 

In  an  action  of  ejectment,  where  the  ease 
was  tried  without  a  jury  and  without  instruc- 
tions, the  trial  court's  decision  is  conclusive,  un- 
less the  Supreme  Court  can  declare  as  a  matter 
of  law,  on  the  undisputed  facts  disclosed  by  the 
record,  that  plaintiff  has  failed  to  make  out  bis 
case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3955,  3957 ;  Dec.  Dig.  «=» 
1008(1).] 

2.  BOUNDABIXS      «=>3(4)  —  BoUN DABUS  OF 

Land  Devised— Monument. 
Testator's  will,  devised  to  his  son  for  life  all 
that  part  of  certain  land  "lying  east  of  a  ditch 
running  north  and  south  through  said  tract  of 
land,  containing  ten  acres,  more  or  less."  A 
codicil  to  the  will  read  that  testator  revoked 
so  much  of  paragraph  4  as  referred  to  a  certain 
tract  of  land  willed  to  his  son  under  certain 
conditions,  and  willed  to  him  the  land  described 
in  such  paragraph  as  his  absolute  property. 
Held,  that  testator  intended  the  ditch  to  be  the 
western  boundary  of  the  land  devised  to  the  son, 
whether  there  were  10  acres,  more  than  10,  or 
less  than  10  acres  actually  on  the  east  side  of 
the  ditch,  since  even  in  cases  of  doubt  as  to 
whether  the  boundaries  are  conflicting,  the  nat- 
ural monuments,  referred  to  in  an  instrument, 
should  determine  the  boundaries,  rather  than 
the  call  in  general  terms  for' a  given  number  of 
acres. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  §§  14-18  ;  Dec.  Dig.  «=»3(4).] 

Appeal  from  Circuit  Court,  Chariton  Coun- 
ty; Fred  Lamb,  Judge. 

Action  in  ejectment  by  A.  L  Friess  against 
J.  W.  Butcher  and  others.  There  was  judg- 
ment for  plaintiff,  and  defendants  appealed 
to  the  Kansas  City  Court  of  Appeals,  the 
cause  being  certified  to  the  Supreme  Court 
on  account  of  title  to  real  estate  being  Involv- 
ed.   Cause  reversed. 

This  is  an  action  in  ejectment  to  recover 
possession  of  about  214  acres  of  land,  lying 
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In  a  wedge  shape,  and  located  In  the  south- 
west quarter  of  the  northwest  quarter  of  sec- 
tion 12,  township  54,  range  21;  Charlton  coun- 
ty, Mo.,  and  more  particularly  described  In 
the  petition,  as  follows: 

Beginning  at  a  point  11.65  chains  east  of  the 
quarter  section  corner  between  section'  eleven 
(11)  and  twelve  (12),  in  township  fifty-four  (54), 
range  twenty-one  (21),  in  the  county  of  Chariton, 
in  the  state  of  Missouri,  thence  due  east  on 
said  line  3.26  chains,  thence  north  14.43  chains, 
thence  south  11.30  west  6  chains,  thence  south 
13.30  west  8.80  chains  to  the  place  of  beginning. 

The  answer  contains  a  general  denial;  an 
allegation  of  ownership  In  himself,  and  a 
plea  of  title  by  adverse  possession  under  the 
ten-year  statute  of  limitations.  The  reply  is 
a  general  denial. 

Plaintiffs  Case. 

Respondent  offered  in  evidence  the  will  of 
W.  F.  Seneker,  dated  October  5,  1899,  enter- 
ed for  probate  on  March  20, 1902,  and  record- 
ed In  Charlton  county  aforesaid,  on  the  same 
day.  The  second  clause  of  said  will  provides 
for  Nancy  C.  Seneker,  wife  of  testator, 
among  other  things,  as  follows: 

"  •  *  *  I  also  will  to  her  the  use,  control 
and  product  of  the  following  described  real  es- 
tate composing  my  home  place  and  described  as 
follows,  to  wit:  •  •  *  Also,  thirty  (30) 
acres  west  part  of  southwest  quarter  of  north- 
west quarter  of  section  twelve  (12)  township 
fifty-four  range  twenty-one;  *  *  *  all  in 
Chariton  county,  Missouri,  to  have  and  to  hold 
the  same  during  her  natural  life  or  so  long  as 
she  remains  my  widow,  but  in  the  event  that 
she  marry  again  the  farm  above  described  to 
revert  to  my  two  daughters  Jessie  A.  and  Fran- 
cis A.  Seneker  with  the  rents  and  products  there- 
of." 

Clause  8  of  above  will  reads  as  follows: 
"I  will  and  give  to  my  two  daughters  Jessie 
A.  Seneker  and  Francis  A.  Seneker  in  fee  simple 
as  their  absolute  property,  the  following  real  es- 
tate situate  in  Chariton  county,  Missouri,  to 
wit:  ♦  •  •  Also  thirty  (30)  acres  west  part 
of  the  southwest  quarter  of  the  northwest  quar- 
ter of  section  twelve  (12)  township  fifty-four 
(54)  range  twenty-one  (21)  subject  to  the  use 
of  their  mother  Nancy  C.  Seneker  as  set  forth 
in  paragraph  two'  of  this  will." 

The  fourth  clause  of  said  will  Is  In  the  fol- 
lowing language: 

"To  my  son  Charles  F.  Seneker  I  will  and  be- 
queath all  of  that  part  of  the  southwest  quarter 
of  the  northwest  quarter  of  section  twelve  (12) 
township  fifty-four  (54)  range  twenty-one  (21) 
lying  east  of  a  ditch  running  north  and  south 
through  said  tract  of  land,  containing  ten  acres 
more  or  less,  to  have  and  hold  during  his  natural 
lifetime  and  at  his  death  to  become  the  absolute 
property  of  his  legal  heirs  at  law." 

On  April  14,  1900,  testator  added  a  codicil 
to  said  will,  which  reads  as  follows: 

"I  hereby  revoke  so  much  of  paragraph  4  in 
this  will  as  refers  to  a  certain  tract  of  land 
willed  to  my  son  Charles  F.  Seneker  under  cer- 
tain conditions,  and  hereby  will  and  bequeath  to 
him  land  in  said  paragraph  described  as  his 
absolute  property  to  use,  enjoy,  sell  or  dispose 
of  after  my  death  as  he  pleases." 

Plaintiff  likewise  read  in  evidence  a  war- 
ranty deed,  dated  Novemher  19,  1909,  execut- 
ed by  the  widow  of  W.  F.  Seneker,  Francis  A. 
Seneker,  and  Jessie  A.  Seneker  and  her  hus- 


BUTCHER  6t 

band,  to  A  L  Frlesz,  the  plaintiff  herein, 
conveying  to  him  30  acres,  the  west  part  of 
the  southwest  quarter  of  the  northwest  quar- 
ter of  section  12,  township  54,  range  21. 

It  was  agreed  between  counsel  that  the 
land  described  in  petition  was  In  possession 
of  defendant  at  the  date  of  trial,  and  that 
defendant  J.  W.  Butcher  holds  the  fee-simple 
title  to  the  lands  conveyed  by  the  will  in 
evidence  to  C.  F.  Seneker,  as  set  out  In 
clause  4  of  said  will  and  described  as: 

"All  that  part  of  the  southwest  quarter  of  the 
northwest  quarter  of  section  12,  township  54, 
range  21,  lying  east  of  a  ditch  running  north 
and  south  through  said  tract  of  land,  containing 
ten  acres  more  or  less." 

Thereupon  plaintiff  rested. 

Demurrer  to  Evidence, 

At  the  conclusion  of  plaintiff's  case  supra, 
defendant  Interposed  a  demurrer  to  the  evi- 
dence, which  was  overruled. 

Defendant's  Evidence. 

Defendant  read  in  evidence  his  deed  from 
O.  F.  Seneker  to  himself,  dated  July  25, 
1902,  conveying — 

"ten  acres  more  or  less,  being  that  part  of  the 
southwest  quarter  of  the  northwest  quarter 
of  section  12,  township  54,  range  21,  being  and 
lying  east  of  the  Hickman  Slough  ditch,  run- 
ning north  and  south  through  said  tract  of  land 
and  being  the  east  part  of  said  tract,  line  to  be 
in  the  center  of  said  ditch." 

The  petition  in  this  cause  was  filed  August 
12,  1913,  and  the  case  was  tried  at  the  Sep- 
tember term,  1913. 

The  evidence  is  conclusive  that  the  ditch 
referred  to  by  testator  In  paragraph  4  of  his 
will,  running  north  and  south  on  west  side 
of  appellant's  10  acres,  was  there  when  the 
will  was  made,  and  so  remained  until  it  was 
widened.  The  evidence  is  likewise  conclu- 
sive that  defendant,  in  the  fall  of  1902,  or 
spring  of  1903,  took  possession  of  the  10  acres 
east  of  said  ditch  and  continued  in  posses- 
sion of  same  up  to  the  date  of  trial  in  Sep- 
tember, 1918.  It  appears  from  the  evidence 
that  in  the  spring  of  1903,  a  fence  was  built 
and  the  north'  half  of  same  was  put  on  the 
east  side  of  the  ditch,  and  west  of  appel- 
lant's land,  andi  the  south  half  of  the  fence 
was  put  on  the  west  side  of  the  ditch,  east 
of  plaintiff's  land;  the  fence  crossing  the 
ditch  somewhere  near  the  center. 

The  trial  court  found  for  plaintiff,  and  en- 
tered Judgment  In  his  behalf  for  possession 
of  the  land  described  In  petition. '  The  date 
of  ouster,  as  found  by  the  court,  was  Febru- 
ary 28,  1913.  The  case  was  tried  without  a 
Jury,  and  no  instructions  were  asked  except 
defendant's  demurrer  to  plaintiff's  evidence. 
Appellant  filed  his  motion  for  a  new  trial  and 
In  arrest  of  Judgment,  both  of  which  were 
overruled  and  the  cause  duly  appealed  by 
him  to  the  Kansas.  City  Court  of  Appeals, 
and  by  the  latter  certified  to  this  court,  on 
account  of  title  to  real  estate  being  involved. 
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J.  A.  Collet,  of  Salisbury,  for  appellant*. 
F.  C.  Sasse,  of  Brunswick,  for  respondent 

RAILBY,  O.  (after  stating  the  facts  as 
above).  [1]  I.  As  this  is  an  action  at  law 
and  the  case  was  tried  below  wltbout  a  jury 
and  without  Instructions,  the  decision  of  the 
trial  court  is  conclusive  against  appellant, 
unless  we  are  authorized  to  declare  as  a  mat- 
ter of  law,  on  the  undisputed  facts  disclosed 
by  the  record,  that  plaintiff  has  failed  to 
make  out  his  case.  Hamilton  v.  Boggess,  63 
Mo.  loc.  dt.  251,  252;  Schad  v.  Sharp,  95 
Mo.  loc.  dt  579,  8  S.  W.  649;  Bartlett  v. 
Kauder,  97  Mo.  loc.  clt  859,  11  S.  W.  67; 
Morrison  v.  Bomer,  195  Mo.  535,  94  S.  W. 
524;  Chilton  v.  Nickey,  261  Ma  282,  169  S. 
W.  978;  Buford  v.  Moore,  177  S.  W.  loc. 
clt  872;  Kllle  r.  Gooch  et  at,  184  S.  W. 
loc.  clt.  1160. 

[2]  II.  It  Is  dear  to  us  that  there  was  a 
ditch  in  existence  running  north  and  south 
through'  said  southwest  quarter  of  the  north- 
west quarter  of  section  12,  township  54, 
range  21,  when  testator  executed  his  will  on 
the  5th  of  October,  1899,  and  that  it  so  re- 
mained until  after  both  the  parties  to  this  ac- 
tion acquired  title  to  their  respective  inter- 
ests. The  testimony  of  testator's  wife  and 
other  witnesses  leaves  no  room  for  doubt  as  to 
the  existence  of  this  ditch.  The  land  devised 
to  defendant's  grantor  under  the  fourth  dause 
of  said  will  is  described  as  being  on  the  east 
side  of  said  ditch,  and  as  containing  10  acres 
more  or  less.  In  our  opinion,  the  ditch  in 
existence  when  the  will  was  made  was  in- 
tended by  testator  to  be  the  permanent  west- 
ern boundary  of  the  land  be  was  conveying 
to  his  son  by  the  fourth  paragraph  and  codi- 
cil of  said  will.  On  the  other  hand,  we 
hold  that  the  remainder  of  said  40-acre  tract 
lying  west  of  said  ditch,  at  the  date  of  the 
execution  of  the  will,  was  devised  to  plain- 
tiff's grantors.  The  language  used  by  tes- 
tator in  paragraph  four  and  the  codicil  of 
his  will,  clearly  Indicates  that  he  Intended 
the  ditch  to  be  the  western  boundary  of  the 
land  thus  conveyed,  whether  there  was  10 
acres,  more  than  10,  or  less  than  10  acres,  of 
land,  actually  on  the  east  side  of  the  ditch. 
Even  in  cases  of  doubt  as  to  whether  the 
boundaries  are  conflicting,  the  natural  monu- 
ments, referred  to  In  the  instrument  should 
determine  the  boundaries,  rather  than  the 
call  In  general  terms  for  a  given  number  of 
acres.  Campbell  v.  Johnson,  44  Mo.  247; 
Ware  v.  Johnson,  66  Mo.  662;  Baker  v. 
Clay,  101  Mo.  loc.  dt  558,  14  S.  W.  734; 
Whitehead  v.  Ragan,  106  Mo.  231,  17  S.  W. 
307;  Burnham  v.  Hltt  143  Mo.  414,  45  S. 
W.  368;  Peterson  v.  Beha,  161  Mo.  513,  62 
S.  W.  462 ;  Whitaker  v.  Whitaker,  175  Mo. 
loc.  dt  11,  74  S.  W.  1029;  Hendricks  v. 
Vivion,  118  Mo.  App.  417,  94  S.  W.  318;  Pos- 
ter v.  Byrd,  119  Mo.  App.  168,  96  S.  W.  224; 
Silvers,  Ex.  of  Mo.  Titles,  p.  122;  Tiffany 
on  Iieal  Property,  f  390. 


III.  Other  questions  are  discussed  in  the 
briefs,  but  we  deem  it  unnecessary  to  consid- 
er or  pass  upon  same. 

In  view  of  the  conclusions  heretofore  reach- 
ed, we  hereby  reverse  the  cause. 

BROWN,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILBY,  0.,  is  hereby  adopted  as  the  opin- 
ion of  the  court    All  concur. 


MEEK  t.  HURST.    (No.  18215.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  20. 1916.) 

1.  Brokers  *=>9— Termination  or  Relation 
—Inconsistent  Agreement. 

Where  defendant  gave  plaintiff  written  au- 
thority to  sell  farm  as  Bis  agent,  and  later  plain- 
tiff, with  defendant's  consent,  purchased  the  farm 
himself,  this  agreement  being  inconsistent  with 
their  former  relation,  terminated  the  agency. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  f  10;  Dec.  Dig.  «sa&] 

2.  Frauds,  Statute  of  «=>118(2)  —  Suffi- 
ciency of  Memoranda. 

Where  defendant  gave  plaintiff  signed  writ- 
ten authority  to  sell  farm  containing  a  partial- 
ly incorrect  description,  and  plaintiff  later  pur- 
chased farm  himself  for  the  minimum  price 
agreed,  taking  a  receipt  for  initial  payment, 
also  signed  by  defendant  describing  the  farm 
by  acres,  referring  to  the  authority  to  sell,  this 
was  sufficient  memoranda  as  required  by  stat- 
ute of  frauds.  Rev.  St.  1909,  |  2783. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  {  263;  Dec.  Dig.  «=»118(2).] 

8.  Appeal  and  Error  «*=>684— Abstract  or 

Record— Index. 
Where  the  petition,  demurrer,  and  Judg- 
ment which  constituted  the  entire  printed  ab- 
stract was  without  index  required  by  rule  13 
(186  S.  W.  viii),  and  the  court  has  suffered 
no  inconvenience  therefrom,  the  abstract  will 
not  be  regarded  as  materially  deficient 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  2584,  2585;  Dec.  Dig.  «=» 
584.] 

Appeal  from  Circuit  Court  linn  County; 
Fred  Lamb,  Judge. 

Suit  by  B.  J.  Meek  against  John  B.  Hurst 
Judgment  for  defendant  and  plaintiff  ap- 
peals. Reversed. 

This  suit  was  Instituted  December  24, 1909, 
In  Livingston  county,  from  which  it  was  tak- 
en on  change  of  venue  to  Linn  county,  where 
a  general  demurrer  to  an  amended  petition 
was  filed  and  sustained,  and  the  plaintiff  de- 
clining to  plead  further,  final  judgment  was 
entered  for  defendant  from  which  this  ap- 
peal Is  taken.  The  amended  petition  contains 
two  counts,  one  being  for  the  reformation  of 
the  contract  spedfic  performance  of  which  Is 
asked  in  the  other.  The  pleading  stated 
the  facts  upon  which  the  plaintiff  relied 
with  much  particularity  and  at  considerable 
length.  A  very  short  synopsis  will,  how- 
ever, be  sufficient  to  dearly  present  the  points 
upon  which  the  respective  parties  rely.  The 


a  For  other  eases  sea  same  toplo  and  KHY-NCMBKR  In  all  Kay-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Mo.) 


MEEK  v.  HURST 


69 


contract  relied  on  consisted  of  two  written 
Instruments.   The  first  Is  as  follows : 

"Authority  to  Sell. 

"No.  . 

"I,  John  B.  Hurst,  of  Ohula,  P.  O.,  Living- 
ston county,  state  of  Missouri,  hereby  authorize 
B.  J.  Meek  of  Chillicothe,  Mo.,  to  sell  the  fol- 
lowing described  real  estate,  situate  in  the 
county  of  Livingston,  state  of  Missouri,  to  wit: 
a  W.  Vt..  Sec.  14,  and  6%  acres  out  of  S.  B. 
%,  Sec  14,  all  in  township  69,  range  24,  con- 
taming  in  all  165%  acres,  and  to  matte  contract 
therefor  in  my  name,  subject  to  the  condition 
hereinafter  named.  I  agree  to  accept  in  full 
payment  of  said  farm  the  sum  of  $3,900.00  net 
to  me,  and  cure  title.  In  payment  of  the  above- 
mentioned  sum  net  to  me,  I.  agree  to  accept 

£-  .  All  (or  not  less  than  $—  all)  cash. 

I  would  want  $500.00  to  bind  sale,  balance 
March  1,  1906.  I  agree  to  give  possession  of 
said  premises  March  1,  1906. 

"I  agree  in  case  of  sale  to  give  purchaser  a 
general  warranty  deed  to  the  above-described 
premises,  and  to  furnish  him  a  complete  ab- 
stract, which  shall  show  a  fee-simple  title  in 
me. 

"This  authority  is  irrevocable  for  a  period  of 
30  days  from  its  date,  after  which  it  can  be 
terminated  by  giving  notice  in  writing  of  the 
intention  to  withdraw. 

"Witness  my  hand  at  Wagon  Road,  date 
April  26,  1905.  J.  B.  Hurst,  Owner." 

The  petition  stated:  That  the  defendant 
being  desirous  to  sell  bis  land  the  paper  was 
prepared  and  signed  by  bun  and  delivered  to 
tbe  plaintiff,  who  was  a  real  estate  broker  In 
Chilllcothe.  Having  failed  to  sell  the  land 
under  this  authority,  plaintiff  offered  to  buy 
It  for  himself  for  the  sum  of  $3,900,  the  net 
price  named  In  the  instrument,  fully  explain- 
ing to  defendant  that  be  was  purchasing  for 
himself  and  not  for  another,  and  disclosing 
to  him  at  the  time  all  information  that  he 
had  acquired  up  to  that  time,  and  that  the 
defendant  thereupon  agreed  to  sell  It  to  him 
for  that  price  upon  the  same  terms  Included 
In  the  authority  contained  In  the  foregoing 
writing.  That  tbe  defendant  accepted  said 
offer,  and  plaintiff  thereupon  paid  him  tbe 
$500,  as  required  by  the  terms  of  said  writ- 
ing, and  defendant  then  made  and  delivered 
to  plaintiff  a  receipt  and  memorandum  of 
the  same,  which  Is  in  words  and  figures  fol- 
lowing : 

"May  9,  1905.  Received  of  B.  J.  Meek  $500.- 
00,  in  part  payment  of  my  land  situated  in  Liv- 
ingston county,  Missouri,  consisting  of  165% 
acres,  in  compliance  with  a  contract  entered 
Into  by  me  the  25th  day  of  April,  1905.  J.  B. 
Hurst,  Owner." 

The  contract  therein  referred  to  Is  the  same 
authority  to  sell  above  set  out.  That  there 
was  a  mistake  In  the  description  In  the  fore- 
going authority  to  sell,  of  the  small  tract 
described  as  6%  acres,  which  was  indefinite, 
and  one  acre  thereof  was  In  the  northeast 
quarter  of  tbe  section  Instead  of  the  south- 
east quarter.  It  Is  this  description  which 
the  plaintiff  asks  to  be  corrected.  That  on 
May  13,  1905,  the  defendant  repudiated  said 
contract  of  sale  to  plaintiff,  and  notified 
plaintiff  that  be  would  not  be  further  bound 
thereby,  and  tendered  back  the  $500  he  had 
received  from  plaintiff,  which  plaintiff  refus- 


ed to  accept  and  Insisted  on  the  performance 
of  tbe  contract  and  tendered  to  defendant  tbe 
sum  of  $3,400  thereon,  which  defendant  re- 
fused. That  plaintiff  has  ever  since  been 
ready  and  willing  to  pay  said  $8,400,  and 
again  tendered  It  on  March  1,  1906,  and  de- 
manded a  deed,  but  that  defendant  refused 
either  to  receive  the  money  or  execute  a 
deed  which  plaintiff  then  prepared  and  offer- 
ed him  for  execution,  drawn  In  exact  compli- 
ance with  the  terms  of  said  contract.  And 
plaintiff  brings  the  money  Into  court  and 
says  that  he  is  at  all  times  ready  to  perform 
the  same  according  to  Its  terms,  and  asks 
Judgment  reforming  the  description  of  the 
6%  acres  of  land  imperfectly  described  as 
shown,  and  for  specific  performance  of  the 
contract  on  the  part  of  defendant. 

Brcsnehen  *  West,  of  Brookfield,  and  J.  M. 
Davis  A  Son  and  Paul  D.  Kitt,  all  of  Chilll- 
cothe, for  appellant  Lewis  A.  Chapman,  of 
Chilllcothe,  for  respondent. 

BROWN,  C.  (after  stating  the  facts  as 
above).  1.  Tbe  only  question  raised  or  pre- 
sented by  the  parties  in  this  appeal  Is  upon 
the  sufficiency  of  the  petition  as  against  a 
general  demurrer.  They  go  directly  to  the 
merits,  and  raise  no  question  as  to  the  form 
in  which  the  plaintiff's  case  Is  presented  in 
tbe  petition. 

The  right  of  the  plaintiff  to  the  reforma- 
tion of  the  deed  with  respect  to  the  descrip- 
tion of  the  6%  acres  Is  not  Important  In  de- 
termining the  correctness  of  the  action  of  the 
court  in  sustaining  the  demurrer,  for  If  the 
plaintiff  would  be  entitled  to  specific  per- 
formance upon  the  facts  were  this  description 
sufficient,  its  Insufficiency  would  not  preju- 
dice his  right  as  to  the  remaining  land. 
Meek  v.  Hurst,  223  Mo.  688,  696,  122  S.  W. 
1022,  135  Am.  St  Rep.  531,  and  cases  cited. 

[1]  2.  The  real  and  only  question  neces- 
sary to  be  determined  is  whether  or  not  the 
writings  pleaded  are  a  sufficient  memoran- 
dum of  the  contract  of  sale  charged  In  the 
petition,  under  the  provisions  of  section  2783 
of  the  Revised  Statutes  of  1909,  which  pro- 
vide that  to  sustain  an  action  thereon,  such 
agreement,  "or  some  memorandum  or  note 
thereof,  shall  be  in  writing  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other 
person  by  him  thereto  lawfully  authorized." 
The  case  cannot  be  classed  with  those  in 
which  a  contract  is  made  by  an  agent  In  be- 
half of  an  undisclosed  principal,  for  the  the- 
ory of  tbe  defense  is  that  the  defendant  was 
his  principal,  and  that  plaintiff,  being  the 
agent  of  defendant  could  act  In  no  other  ca- 
pacity In  that  transaction.  That  the  memo- 
randum of  the  contract  on  which  the  action 
is  predicated  means,  and  can  only  mean,  that 
the  plaintiff,  acting  jas  such  agent  received 
the  $500  paid  by  him  from  some  unknown 
purchaser  to  be  transmitted  to  his  principal, 
and  that  parol  evidence  cannot  be  admitted 
to  construe  it  otherwise.  A  complete  answer 
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to  this  is  that  the  agency  was  not  coupled 
with  an  interest  in  the  land,  and  might  be 
terminated  at  any  time  by  parol  agreement 
of  the  parties,  •  and  the  petition  expressly 
pleads  snch  an  agreement.  Mechem  on  Agen- 
cy, |  559.  It  follows  that  the  sale,  being  an 
agreement  between  the  parties  Inconsistent 
with  the  existence  of  the  agency,  would  itself 
terminate  it. 

8.  The  petition  states,  in  substance,  and 
upon  this  demurrer  we  must  assume  it  to  be 
true,  that  the  relation  of  principal  and  agent 
between  defendant  and  plaintiff  had  been  ter- 
minated by  agreement  made  fairly  and  open- 
ly, with  full  knowledge  of  all  circumstances 
growing  out  of  the  existence  of  that  confiden- 
tial relation. 

[2]  The  only  remaining  question  is  wheth- 
er the  two  papers  pleaded  constitute  a  suffi- 
cient memorandum  to  charge  the  defendant 
upon  the  alleged  agreement.  The  statute 
does  not  require  the  agreement  to  be  in  writ- 
ing, but  that  the  agreement  or  some  memo- 
randum or  note  thereof  "shall  be  in  writing 
and  signed  by  the  party  to  be  charged  there- 
with." In  considering  this  question,  as  we 
must,  solely  from  the  standpoint  of  vendor 
and  purchaser,  we  need  not  close  our  eyes 
to  the  fact  that  the  former  relation  had  once 
existed,  that  its  creation  was  the  object  in 
mind  when  the  "authority  to  sell"  was  writ- 
ten, and  that  its  words  were  chosen  for  that 
purpose.  Under  the  new  arrangement  the 
names  of  the  parties  and  the  subject-matter 
of  the  contract,  the  sale  of  the  land,  was 
plainly  stated  on  the  face  of  the  receipt, 
which  referred  to  the  other  paper,  which  con- 
tained a  description  of  the  land,  the  amount 
of  the  consideration,  the  time  and  terms  of 
payment,  the  curing  of  the  title  and  execution 
of  the  deed,  in  compliance  with  which  the 
sale  was  to  be  made.  This  also  was  signed 
by  the  seller.  The  effect  of  this  transaction 
was  the  same,  upon  the  facts  pleaded,  as  if 
the  authority  had  been  to  a  stranger  and  had 
expired  by  limitation  upon  its  face,  and  been 
returned  to  the  defendant,  and  by  him  deliv- 
ered to  the  plaintiff  In  connection  with  the 
receipt  upon  the  consummation  of  this  sale. 
Could  there  be  any  doubt  that  the  papers 
would  then  plainly  express  the  intention  of 
the  defendant  to  bind  himself  to  make  a 
deed  conveying  the  premises  for  the  same 
consideration  payable  to  him  in  the  same 
time  and  manner  expressed  in  the  "authority 
to  sell"? 

The  defense  made  by  this  demurrer  is  pure- 
ly technical.  There  is  nothing  in  the  con- 
tract of  agency  which,  by  any  possible  Inter- 
pretation, entitles  the  defendant  to  a  greater 
consideration  for  his  land  than  $3,900,  or 
which  Impose  upon  the  plaintiff  any  duty  to 
■ell  it  for  more  or  to  discriminate  between 
purchasers.  It  was  a  simple  agreement  to 
convey  to  any  purchaser  the  plaintiff  might 
find  on  receipt  of  that  sum.  There  is  no  eq- 


uity calling  for  any  other  than  a  reasonable 
construction  of  the  contract  stated  in  the  pe- 
tition. We  think  tt^requlres  an  answer,  and 
so  rule. 

[S]  4.  The  defendant  asks  that  the  appeal 
be  dismissed  because  the  printed  abstract  of 
the  record  filed  in  compliance  with  rule  18  of 
this  court  (180  S.  W.  vlil)  has  no  complete  In- 
dex at  the  end  thereof.  We  have  suffered  no 
Inconvenience  because  the  petition,  demurrer, 
and  Judgment  which  constitute  the  entire 
printed  abstract  is  without  index.  We  think 
that  In  this  case  the  abstract  constitutes  a 
substantial  compliance  with  the  rule. 

The  Judgment  of  the  circuit  court  is  revers- 
ed, and  the  cause  remanded  for  further  pro- 
ceedings. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  0.,  is  adopted  as  the  opinion  of  the 
court  All  concur. 


JORDAN  et  aL  v.  CHICAGO,  B.  &  Q.  R.  CO. 
(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  20,  1916.) 

Courts  «=»231(4)— Supreme  Count  or  Mis- 
souri —  Conflict  with  "Previous  Deci- 
sion." 

A  decision  of  a  Court  of  Appeals  upon  a 
case  transferred  to  it  by  another  Court  of  Ap- 
peals under  Laws  1909,  p.  396,  being  a  mere 
nullity  because  of  the  unconstitutionality  of 
that  law,  is  not  a  ''previous  decision"  of  a 
Court  of  Appeals,  conflict  with  which  constitu- 
tionally authorizes  a  Court  of  Appeals  to  cer- 
tify a  case  to  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  |  647;  Dec.  Dig.  «=>231(4)J 

Appeal  from  Circuit  Court,  Putnam  Coun- 
ty; Q.  W,  Wanamaker,  Judge. 

Action  by  George  Jordan  and  others 
against  the  Chicago,  Burlington  &  Quincy 
Railroad  Company.  From  Judgment  for 
plaintiffs,  defendant  appealed.  Affirmed  by 
Kansas  City  Court  of  Appeals,  and  certi- 
fied. Retransferred  to  Kansas  City  Court  of 
Appeals. 

The  following  is  the  per  curiam  opinion 
of  the  court  of  appeals: 

Plaintiff  shipped  a  carload  of  horses  from 
Lemon,  Mo.,  to  Buffalo,  N.  Y.  The  contract  of 
shipment  was  with  defendant,  though  the  desti- 
nation was  beyond  its  line  and  the  horses  were 
transferred  to  another  railway  carrier  at  Chi- 
cago, I1L,  and  a  new  contract  entered  into  with 
the  latter  company.  Plaintiff  brought  an  action 
for  damages  against  defendant,  and  obtained 
judgment  in  the  trial  court. 

There  was  a  contract  of  shipment  with  defend- 
ant by  which  it  appeared  that  there  was  an 
agreed  valuation  between  the  parties  of  $100 
per  animal,  and  that  in  no  case  should  there  be 
a  liability  on  the  part  of  defendant  above  that 
sum.  This  provision  was  treated  as  of  no  effect 
by  the  trial  court  as  shown  by  its  action  on 
instructions  and  the  amount  of  the  judgment. 
By  so  doing  the  act  of  Congress,  known  as  the 
Hepburn  Act,  as  amended  (U.  S.  Comp.  St. 
1913,  I  8592,  pars.  11,  12),  was  regarded  as 
nullifying  such  provisions  of  the  contract  That 
amendment  reads  as  follows:  "That  any  com- 
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mon  carrier,  railroad,  or  transportation  com- 
pany receiving  property  for  transportation  from 
a  point  in  one  state  to  a  point  in  another  state 
shall  issue  a  receipt  or  bill  of  lading  therefor 
and  shall  be  liable  to  the  lawful  holder  thereof 
for  any  loss,  damage,  or  injury  to  such  property 
caused  by  it  or  by  any  common  carrier,  railroad, 
or  transportation  company  to  which  such  prop- 
erty may  be  delivered  or  over  whose  line  or  lines 
such  property  may  pass,  and  no  contract,  re- 
ceipt, rule,  or  regulation  shall  exempt  snch 
common  carrier,  railroad,  or  transportation  com- 
pany from  the  liability  hereby  imposed:  Pro- 
vided, that  nothing  in  this  section  shall  deprive 
any  holder  of  such  receipt  or  bill  of  lading  of 
any  remedy  or  right  of  action  which  he  has 
under  existing  law.  That  the  common  carrier, 
railroad,  or  transportation  company  issuing  such 
receipt  or  bill  of  lading  shall  be  entitled  to  re- 
cover from  the  common  carrier,  railroad,  or 
transportation  company  on  whose  line  the  loss, 
damage,  or  injury  shall  have  been  sustained  the 
amount  of  such  loss,  damage,  or  injury  as  it  may 
be  required  to  pay  to  the  owners  of  such  proper- 
ty, as  may  be  evidenced  by  any  receipt,  judg- 
ment, or  transcript  thereof.' " 

This  statute  has  been  construed  by  this  court 
in  Holland  v.  Railroad,  138  Mo.  App.  702,  720, 
123  S.  W.  987,  as  disallowing  such  contracts  in 
toto.  But  the  Springfield  Court  of  Appeals,  in 
McElvain  v.  Railroad,  151  Mo.  App.  126,  151- 
165,  131  S.  W.  736,  decided  differently,  holding 
that  such  amendment  merely  prevented  the  in- 
terstate carrier  from  exempting  himself  from 
liability  for  the  negligence  of  the  connecting 
carrier,  and  that  it  did  not  prevent  a  contract 
that  its  liability  should  not  go  above  the  valua- 
tion of  the  article  shipped  winch  had  been  agreed 
to  by  the  shipper  on  sufficient  consideration. 

The  trial  court  followed  this  court,  and  we 
will  affirm  the  judgment.  But  as  our  decision 
is  in  conflict  with  that  of  the  Springfield  Court 
of  Appeals  in  McElvain  v.  Railroad,  the  case 
will  be  certified  to  the  Supreme  Court  for  final 
adjudication. 

The  defendant  likewise  by  its  answer  sought 
to  raise  a  point  involving  the  construction  of 
the  Constitution  of  the  United  States,  and  re- 
newed this  in  its  motion  for  new  trial.  Whether 
this  question  was  properly  raised  under  the 
rulings  of  the  Supreme  Court  will  be  for  it  to 
determine. 

O.  M.  Spencer,  of  St.  Joseph,  A.  W.  Mul- 
11ns,  of  Llnneus,  Palmer  Trimble,  of  Keokuk, 
Iowa,  and  M.  O.  Roberts,  of  St.  Joseph,  for 
appellant  N.  A.  Franklin,  of  Unlonville,  and 
Fogle  &  Fogle,  of  Lancaster,  for  respondents. 

BOND,  J.  I.  This  case  was  certified  to 
this  court  by  the  Kansas  City  Court  of  Ap- 
peals in  a  per  curiam  opinion,  setting  out,  In 
substance,  that  the  action  was  one  for  dam- 
ages suffered  by  a  carload  of  horses  shipped 
by  the  plaintiff  from  Lemon,  Mo.,  to  Buffalo, 
N.  X.,  under  a  shipping  contract  with  the  de- 
fendant, which  transported  the  horses  to 
Chicago,  where  they  were  delivered  to  an- 
other carrier  under  a  new  contract  to  take 
them  to  Buffalo,  N.  T.  The  contract  of  ship- 
ment showed  an  agreed  valuation  for  $100 
for  each  horse  and  nonliability  of  the  de- 
fendant above  that  sum.  The  Issues  present- 
ed Involved  the  application  of  an  act  of  Con- 
gress known  as  the  Hepburn  Act,  as  amend- 
ed. There  was  a  judgment  in  the  trial  court 
for  $850,  In  favor  of  plaintiff,  which  was  du- 
ly appealed  to  the  Kansas  City  Court  of  Ap- 
peals, and  affirmed  by  that  court,  but  certi- 
fied to  this  court  for  final  determination,  for 


the  reason  that  the  Springfield  Court  of  Ap- 
peals had  construed  the  amended  Hepburn 
Act  In  a  contrary  way  in  the  case  of  McEl- 
vain v.  Railroad,  151  Mo.  App.  126,  131  S.  W. 
736.  See  per  curiam  opinion  of  Kansas  City 
Court  of  Appeals  on  file  In  this  case. 

n.  After  the  creation  of  the  Springfield 
Court  of  Appeals,  under  authority  delegated 
to  It  by  the  Constitution,  the  Legislature,  by 
the  act  of  June  12,  1909  (Laws  1909,  p.  396), 
provided  for  the  transfer  of  causes  by  the 
judges  of  one  Court  of  Appeals  to  another. 
In  pursuance  of  that  act  the  St  Louis  Court 
of  Appeals  transferred  the  case  of  McElvain 
v.  Railroad  to  the  Springfield  Court  of  Ap- 
peals, which  latter  court  assumed  jurisdio 
tlon  and  rendered  a  decision  therein  on  No- 
vember 10, 1910,  but  certified  the  case  to  this 
court  for  final,  determination  because  of  a 
conflicting  decision  rendered  by  the  Kansas 
City  Court  of  Appeals.  Thereafter  (Decem- 
ber 31,  1910)  this  court  In  banc,  in  a  case 
challenging  the  jurisdiction  of  the  Springfield 
Court  of  Appeals  of  another  case  which  had 
been  similarly  sent  to  it  from  the  St.  Louis 
Court  of  Appeals,  held  that  the  act  of  the 
Legislature,  authorizing  such  transfer  by 
the  judges  of  the  courts  of  appeals  from  one 
Court  of  Appeals  to  another,  was  absolutely 
void,  and  vested  no  jurisdiction  in  the  Spring- 
field Court  of  Appeals  to  hear  or  decide  cas- 
es so  sent  to  It  State  ex  reL  v.  Nixon,  232 
Mo.  98,  133  S.  W.  336.  Thereupon  this  court 
transmitted  to  the  St  Louis  Court  of  Appeals 
the  said  case  of  McElvain  v.  Railroad,  so 
that  It  should  exercise  the  jurisdiction  vest- 
ed In  it  by  the  appeal  originally  taken  to 
that  court  This  the  St.  Louis  Court  of  Ap- 
peals proceeded  to  do,  and  rendered  a  deci- 
sion and  Judgment  in  said  cause.  McElvain 
v.  Railroad,  176  Mo.  App.  379, 158  S.  W.  464. 

Although  the  decision  of  the  Springfield 
Court  of  Appeals  appears  in  the  printed  re- 
ports (151  Mo.  App.  126,  131  S.  W.  736,  su- 
pra), It  was  a  simple  nullity  after  the  deci- 
sion of  this  court  In  banc,  to  the  effect  that 
the  Springfield  Court  of  Appeals  had  no  pow- 
er or  jurisdiction  to  decide  that  case,  and 
after  this  court  sent  that  case  back  to  the 
St.  Louis  Court  of  Appeals  for  final  deter- 
mination. The  views  expressed  by  the 
Springfield  Court  of  Appeals  were  not  there- 
fore an  authoritative  expression  of  the  law 
of  this,  state,  nor  were  they  a  previous  deci- 
sion of  that  court;  for  it  had  been  conclu- 
sively adjudged  that  the  Springfield  Court  of 
Appeals  was  not  possessed  of  any  Jurisdic- 
tion whatever  In  the  cause  of  McElvain  v. 
Railroad,  supra.  Clearly,  therefore,  what 
they  wrote  upon  that  subject  had  none  of  the 
Qualities  of  a  decision  of  that  case  and,  at 
most  reflected  the  views  of  the  law  of  the 
author  of  the  opinion  and  his  associates  as 
to  a  matter  not  before  them. 

It  follows  that  the  Kansas  City  Court  of 
Appeals  was  not  authorized,  under  the  pro- 
vision of  the  Constitution  relative  thereto,  to 
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certify  the  present  case  to  this  court,  and 
the  cause  must  be  retransferred  to  the  Kan- 
sas City  Court  of  Appeals  for  final  deter- 
mination. 

The  Issues  presented  In  this  case  may  now 
be  resolved  by  the  Kansas  City  Court  of  Ap- 
peals under  the  guidance  of  the  "last  previ- 
ous decision"  of  this  court  In  banc  (June  1, 
1915),  wherein  the  construction  given  to  the 
amended  Hepburn  Act  by  the  Supreme  Court 
of  the  United  States  has  been  adopted  by 
this  court  Donovan  v.  Wells  Fargo  ft  Co., 
265  Mo.  291, 177  S.  W.  839.  By  applying  the 
doctrine  of  that  case  to  the  issues  presented 
in  the  present  case,  the  Kansas  City  Court 
of  Appeals  will  conform  its  ruling  to  the 
"controlling  authority"  provided  by  the  Con- 
stitution for  all  cases  In  all  Courts  of  Ap- 
peals to  which  it  Is  applicable. 

This  cause  Is  accordingly  retransferred  to 
the  Kansas  City  Court  of  Appeals.  All  con- 
cur. 


WILSON  et  al.  v.  HENDERSON  et  aL 
(No.  17517.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec  20,  1916.) 

1.  Specific  Pertobmance  <8=>121(8)— Fraud 
in  Contract — Evidence. 

In  an  action  to  compel  specific  performance 
of  an  agreement  to  exchange  lands,  the  defense 
that  such  agreement  was  induced  by  fraudulent 
representations  of  plaintiff  as  to  the  number  of 
acres  under  cultivation,  the  number  of  acres 
subject  to  overflow,  etc.,  held  supported  by  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  890;  Dec.  Dig.  «=» 
121(8).] 

2.  Exchange  or  Property  e$=>5 — Real  Prop- 
erty— Rescission. 

Where  in  a  land  exchange  transaction  a  con- 
tract was  made  June  4th  to  be  consummated 
September  15th  upon  delivery  of  abstracts,  etc., 
a  repudiation  and  rescission  thereof  on  August 
15th  before  abstracts  had  been  delivered  was 
sufficiently  prompt. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  §§  6,  6,  8-10;  Dec  Dig. 

8.  Exchange  or  Property  o}=>S(1)— Fraud- 
Examination  or  Property. 
The  invalidity  of  a  land  exchange  contract 
caused  by  fraudulent  representations  by  one  of 
the  parties  as  to  freedom  of  land  from  overflows 
was  not  affected  by  the  fact  that  the  induced 
party  examined  the  land  at  the  time ;  there  be- 
ing nothing  patent  on  the  face  of  the  land  then 
to  indicate  the  falsity  of  the  representations. 

[Ed.  Note— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  g  8;  Dec.  Dig.  «=>3(1).] 

4.  Exchange  or  Property  «j=»5— Rescission. 

The  rule  requiring  a  rescinding  party  to  ten- 
der back  that  which  be  has  received,  or  restore 
the  statu  quo,  could  not  be  invoked  as  a  defense 
in  a  case  where  after  rescission  the  party  notified 
ef  the  rescission  himself  procured  the  exchanging 
deeds,  left  in  escrow  with  bis  agents,  to  be  re- 
corded, and  money  to  be  secured  upon  an  appli- 
cation for  a  loan  on  the  property  to  be  taken  in 
exchange;  such  application  having  theretofore 


been  made  by  the  rescinding  party  through  the 
same  agents. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  §S  5,  6,  8-10;  Dec  Dig;. 

Appeal  from  Circuit  Court,  Carroll  County ; 
Frank  P  DivelMss,  Judge. 

Action  by  R.  O.  Wilson  and  another  against 
William  Henderson  and  another.  From  Judg- 
ment for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

On  December  9,  1912,  the  above-named 
plaintiffs  filed  two  suit  in  the  circuit  court 
of  Carroll  county,  Mo.,  against  above-named 
defendants.  One  of  said  actions  was  eject- 
ment to  recover  possession  of  9.5  acres  of 
land,  located  in  the  town  of  Bosworth,  Car- 
roll county,  aforesaid.  The  first  count  of 
second  action  was  to  enforce  specific  per- 
formance of  an  alleged  contract  between 
the  parties  hereto,  dated  June  4,  1912,  relat- 
ing to  the  exchange  of  defendants'  9.5  acres 
of  land  aforesaid  for  140  acres  of  plaintiffs' 
land  In  said  county.  The  second  count  was 
for  $250  alleged  to  be  due  plaintiffs  under 
said  contract.  The  third  count  was  for  the 
recovery  of  $250  claimed  to  be  due  plaintiffs 
on  account  of  an  alleged  forfeiture  upon  the 
part  of  defendants  in  falling  to  comply  with 
said  contract 

Defendants  filed  identical  answers  in  both 
cases,  and,  aside  from  the  general  denial 
contained  In  each,  It  Is  averred  with  great 
particularity  that  plaintiffs  and  their  agents, 
on  June  4,  1912,  while  they  and  defendants 
were  upon  the  140  acres  aforesaid,  made 
false  and  fraudulent  representations  to  de- 
fendants for  the  purpose  of  Inducing  them 
to  make  said  exchange!  In  respect  to  the 
value,  condition,  and  boundaries  of  said 
land;  that  they  were  inexperienced  and  ig- 
norant of  above  matters,  and,  relying  upon 
the  truth  of  said  representations,  and  be- 
lieving them  to  be  true,  they  entered  Into  a 
contract  for  the  exchange  of  the  properties 
aforesaid,  and  on  said  4th  day  of  June,  1912, 
executed  a  warranty  deed  to  plain  tiffs  for 
the  9.5  acres  aforesaid;  that  said  deed  was 
left  In  the  possession  of  plaintiffs'  agents, 
for  delivery  to  plaintiffs,  on  the  consumma- 
tion of  said  contract  of  exchange,  and  on  the 
delivery  of  possession  of  said  140  acres  to 
defendants;  that  thereafter  defendants  dis- 
covered the  falsity  of  plaintiffs'  representa- 
tions aforesaid,  and  demanded  a  cancella- 
tion of  said  contract;  that  thereafter  the 
said  agents  of  plaintiffs,  without  the  knowl- 
edge or  consent  of  defendants,  by  plaintiffs' 
directions  and  with  their  connivance,  filed 
the  warranty  deed  executed  by  defendants  as 
aforesaid  for  record  in  the  office  of  the  re- 
corder of  deeds  for  said  county,  and  the  same 
was  on  August  24,  1912,  recorded  In  Booh 
207  at  page  588  of  said  records;  that  on  the 
same  date  plaintiffs'  said  agents,  without  the 
knowledge  or  consent  of  defendants,  and 
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without  their  permission  or  procurement,  fil- 
ed for  record  in  said  recorder's  office  a  deed 
from  plaintiffs  to  defendants  purporting  to 
convey  to  them  said  140  acres  of  land ;  that 
said  last-mentioned  deed  was  duly  recorded 
in  said  Book  207  at  page  689;  that  defend- 
ants bad  no  knowledge  of  the  recording  of 
said  deeds;  that  the  record  of  same  was  pro- 
cured by  plaintiffs!  in  consummation  of  a 
fraudulent  and  wrongful  purpose  to  defraud 
defendants  of  said  9.5  acres  of  land.  It  is 
further  averred  that  defendants  are  now  in 
possession  of  said  9.5  acres  aforesaid ;  that 
plaintiffs  are  now,  and  at  all  times,  since  the 
execution  of  said  contract,  have  been,  in  the 
possession  of  said  140  acres  of  land,  and  re- 
fused to  deliver  possession  thereof  to  defend- 
ants. 

The  answers  conclude  with  a  general  pray- 
er for  relief,  and  ask  for  a  decree  canceling 
the  contract  aforesaid,  as  well  as  the  deed 
made  by  the  defendants  to  plaintiffs  afore- 
said, and  likewise  ask  that  plaintiffs  be  di- 
vested of  the  title  to  said  9.6  acres,  and  that 
the  same  be  vested  In  defendants.  The  latter 
tendered  with  said  answer  a  deed  to  plaintiffs 
for  the  140  acres  aforesaid,  eta 

Plaintiffs'  reply  denies  the  allegations  of 
new  matter  set  up  in  said  answers.  It  seta 
out  the  terms  of  said  contract  of  date,  June 
4,  1912,  as  claimed  by  plaintiffs,  and  alleges 
that,  pursuant  to  said  contract,  defendants 
executed  and  delivered  to  plaintiffs  the  war- 
ranty deed  for  said  9.5  acres,  which  was  duly 
recorded  as  aforesaid.  It  is  further  averred 
that  plaintiffs,  upon  the  request  of  defend- 
ants, executed  and  delivered  to  them  the  deed 
aforesaid  for  said  140  acres  of  land;  that 
after  the  execution  and  delivery  of  said  deed 
defendants  executed  a  deed  of  trust  against 
■aid  land  (140  acres)  to  the  Mutual  Benefit 
Life  Insurance  Company  to  secure  the  pay- 
ment of  the  notes  in  said  deed  of  trust  de- 
scribed ;  that  defendants  went  into  possession 
of  a  part  of  said  140  acres  conveyed  to  them 
by  plaintiffs,  did  some  plowing  thereon,  and 
that  they  went  into  possession  of  a  part  of 
the  residence  and  part  of  the  barn  situated 
on  said  premises;  that  thereafter  defend- 
ants abandoned  such  possession  of  said  prem- 
ises and  refused  plaintiffs  the  possession  of 
said  9.5  acres.  It  is  averred  that  plaintiffs 
tendered  to  defendants,  as  required  by  the 
terms  of  the  contract,  the  possession  of  all 
said  land,  and  demanded  of  defendants  the 
possession  of  said  9.6  acres;  that  defendants 
refused  said  demand,  and  have  ever  since  re- 
fused to  deliver  possession  of  said  premises 
to  plaintiffs. 

Both  of  the  above  cases,  by  stipulation  filed 
at  the  January  term,  1913,  of  the  Carroll 
circuit  court,  were,  by  consent,  consolidated 
and  tried  as  one  case. 

It  appears  from  the  evidence  that  defend- 
ants, who  are  twins,  were  21  years  of  age  on 
September  17, 1911.  Prior  to  the  negotiations 
with  plaintiffs  these  boys  had  had  but  little 
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business  experience.  They  inherited  from 
their  father  the  9.5  acres  of  land  aforesaid, 
and  bought  the  dower  interest  of  their  mother 
in  same.  Their  father  died  May  4, 1912. 

On  June  4, 1912,  defendants'  9.5  acres  were 
estimated  to  be  of  the  value  of  $5,000,  sub- 
ject to  a  deed  of  trust  thereon  for  $2,000. 
Plaintiffs  were  the  owners  and  In  possession 
of  the  140  acres  of  land  in  said  county,  sub- 
ject to  a  deed  of  trust  In  the  sum  of  $3,750 
at  6  per  cent  Interest  in  favor  of  W.  D.  Pin- 
ney,  and  also  a  second  deed  of  trust  for  $660 
at  7  per  cent  Interest  In  favor  of  B.  B.  and 
W.  J.  Wilson,  sureties.  The  consideration  of 
the  deed  to  defendants  for  the  140  acres  is 
placed  at  $9,450,  although  the  trial  court 
found  the  real  value  of  said  land  to  be  $5,- 
600.  Woodyard,  the  agent  of  plaintiffs,  told 
defendants  the  140  acres  was  worth  $9,450. 

It  appears  from  the  evidence  that  Wood- 
yard  and  Patton  were  engaged  In  the  real 
estate  business  in  Bosworth,  and  that  both 
plaintiffs  and  defendants  had  listed  their  re- 
spective tracts  of  land  with  said  firm  for 
sale  or  exchange.  Woodyard  was  a  lawyer, 
and  Patton  was  a  cousin  of  plaintiff  R.  G. 
Wilson. 

On  June  4,  1912,  defendants,  at  the  in- 
stance of  Woodyard  and  Patton,  went  to 
look  at  the  140  acres  of  land  aforesaid.  They 
found  Woodyard  and  Patton  at  the  farm, 
and  Wilson  was  In  the  field  plowing.  Wood- 
yard  and  Patton  went  over  the  greater  por- 
tion of  said  land  with  the  defendants.  Be- 
fore they  left  the  place,  the  defendants,  In 
the  presence  of  Woodyard  and  Patton,  had 
a  conversation  with  Wilson  in  regard  to  the 
condition  of  Said  land,  Its  northern  boundary, 
etc.  As  there  is  a  sharp  conflict  between  the 
testimony  of  plaintiffs  and  defendants  as  to 
what  occurred  and  what  representations 
were  made  In  respect  to  said  140  acres  of 
land  on  above  occasion,  and  as  this  relates 
to  one  of  the  main  issues  in  the  case,  to  avoid 
repetition,  we  will  consider  this  subject  In 
the  opinion. 

The  defendants  returned  to  Bosworth  on 
the  evening  of  June  4,  1912,  and  on  said 
date  signed  a  written  contract  for  the  ex- 
change of  said  properties.  The  plaintiffs  aft- 
erwards signed  said  contract,  and  it  was 
left  in  the  possession  of  Woodyard  and  Pat- 
ton. There  is  an  irreconcilable  conflict  be- 
tween plaintiffs'  evidence  and  that  of  defend- 
ants as  to  whether  the  original  contract  was 
materially  altered  after  its  execution,  with- 
out the  knowledge  or  consent  of  defendants, 
by  erasing  the  word  "June"  and  inserting  in 
lieu  of  same  the  word  "September"  in  that 
part  of  the  contract  relating  to  the  time 
when  possession  was  to  be  delivered  to  de- 
fendants. 

The  original  contract  as  offered  by  plain- 
tiffs, provided  that  they  should  convey  to 
defendants  the  140  acres  supra  for  the  con- 
sideration of  $9,450,  and  were  to  take,  as 
part  of  said  consideration,  the  9.5  acres  of 
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defendants  for  the  price  of  $5,000,  subject 
to  a  deed  of  trust  for  $2,000.  Plaintiffs  were 
also  to  take  a  note  for  $1,800,  signed  by  D. 
A.  Carman  and  Minnie  Carman,  if  not  dis- 
posed of  by  defendants,  and  If  taken  by 
plaintiffs.  Defendants  were  to  make  said 
$1,800  draw  7  per  cent  interest  Instead  of 
6  per  cent.,  as  written  in  Bald  note.  Two 
hundred  and  fifty  dollars  was  to  be  paid  by 
defendants  September  IB,  1912.  Both  par- 
ties were  to  prepare  and  deliver  on  or  be- 
fore September  10,  1912,  abstracts  showing 
good  title  to  said  9.5  acres  and  said  140 
acres.  Leaving  out  of  consideration  that 
part  of  the  contract  relating  to  possession  of 
said  140  acres,  it  further  provides  for  a  for- 
feiture of  $250  should  either  of  said  parties 
fall  to  comply  with  said  contract  Warranty 
deeds  were  executed  by  the  parties  hereto 
for  said  9.5  acres  and  the  140  acres  afore- 
said. These  deeds  were  left  with  Woody  a  rd 
4  Patton. 

About  the  16th  of  August  1912,  defend- 
ants notified  plaintiffs  and  said  Woodyard 
ft  Patton  that  they  would  not  carry  out  said 
agreement  or  contract  because  of  plaintiffs' 
alleged  failure  to  give  possession  of  the  140 
acres  as  provided  for  in  the  contract,  and 
because  of  misrepresentations  of  plaintiffs 
and  said  agents  in  regard  to  said  land.  The 
defendants  thereupon  got  from  Woodyard  ft 
Patton  the  keys  to  their  buildings  located  on 
said  9.5  acres  on  August  16,  1912,  and  at 
said  time  notified  them  that  they  would  not 
comply  with  said  contract  Thereupon  the 
plaintiffs  caused  their  agents,  Woodyard  ft 
Patton,  to  record  the  deed  from  defendants 
to  them  for  the  9.5  acres  on  August  24,  1912, 
although  the  contract  gave  the  respective 
parties  until  September  15,  1912,  to  comply 
with  same.  Woodyard  ft  Patton  at  the  same 
time  recorded  the  deed  from  plaintiffs  to 
defendants.  The  latter  had  no  knowledge  of 
the  recording  of  either  of  said  deeds  until 
some  time  thereafter.  Thereupon  Wood- 
yard  &  Patton,  without  informing  defend- 
ants as  to  their  intention,  negotiated  a  loan 
upon  said  140  acres  for  $4,700  under  an  ap- 
plication for  a  loan  made  by  defendants  be- 
fore the  16th  of  August  1912,  and  before 
said  deal  was  declared  rescinded.  Without 
the  knowledge  and  consent  of  these  defend- 
ants, and  without  informing  Bartlett  Bros., 
through  whom  the  $4,700  was  borrowed,  that 
the  trade  had  been  canceled,  these  agents 
carried  through  said  loan,  as  though  it  had 
been  acquiesced  ta  by  defendants.  These 
same  agents  wrote  defendants  a  letter  and  in- 
closed a  statement  of  their  transactions,  as 
follows: 

"Bosworth,  Mo.,  September  2,  1912. 
"Wm.  ft  Wither  Henderson,  Bosworth,  Mo.— 
Gentlemen:  We  beg  to  advise  you  that  we  have 
closed  up  your  loan  with  Bartlett  Bros.,  and 
herewith  inclose  to  you  our  check  for  $143.00, 
the  balance  due  you  after  paying  off  all  incum- 
brance on  the  land,  our  fees,  costs,  charges,  and 
expenses.  The  inclosed  itemized  account  shows 
the  settlement  in  detail. 

"Yours  truly,  Woodyard  ft  Patton. 


Amount  of  loan  . ."   $4,700.00 

Paid  W.  D.  Pinney  note. .  .$3,750.00 

Paid  Cassingham  note   650.00 

Recording  your  deed  and 

two  trust  deeds   4.50 

Releasing  two  notes   .50 

Woodyard  ft  Patton,  com- 
mission on  land  trade. . . .  100.00 
Woodyard  ft  Patton,  com- 
mission securing  loan . . .  47.00 

Abstract  bill   5.00 

Check  to  you,  balance   143.00 


$4,700.00*' 

Such  other  facts  as  may  be  necessary  will 
be  considered  in  the  opinion. 

The  case  was  tried  by  the  court  without  a 
jury,  and  a  very  extended  finding  of.  facts 
made  in  disposing  of  the  case.  A  decree  was 
entered  in  behalf  of  defendants  in  the  trial 
court  Plaintiffs  filed  motions  for  a  new 
trial  and  in  arrest  of  judgment  which  were 
overruled,  and  the  cause  duly  appealed  by 
them  to  this  court 

Jones  ft  Conkllng,  of  Carrollton,  for  ap- 
pellants. Fred  S.  Hudson,  of  Kansas  City, 
and  Lozler  ft  Morris,  of  Carrollton,  for  re- 
spondents. 

BAILEY,  C.  (after  stating  the  facts  as 
above).  [1]  L  Did  the  plaintiff,  R.  G.  Wil- 
son, on  June  4, 1912,  while  Woodyard,  Patton, 
and  both  defendants  were  present  in  the 
field  where  Wilson  was  plowing  on  the  140 
acres  of  land  in  controversy,  misrepresent 
and  deceive  defendants  as  to  the  condition, 
quality,  quantity,  and  northern  boundary  of 
said  140  acres? 

After  having  read  and  re-read  the  abstract 
of  record  and  briefs  of  counsel,  we  find  from 
the  evidence  that  respondents  were  young 
men  of  but  little  experience,  knew  nothing 
about  the  boundaries  of  plaintiffs'  farm,  and 
were  likewise  ignorant  of  its  condition,  qual- 
ity, etc.;  that  on  said  4th  day  of  June,  1912, 
the  above-named  plaintiff  was  asked  by  one 
of  the  defendants  where  the  north  line  of  his 
farm  was  located,  and  as  to  who  was  the 
owner  of  the  swamp  land  on  the  north  side 
of  the  fence  pointed  out  as  part  of  the  in- 
closure  where  they  then  stood;  that  said 
plaintiff  represented  to  defendants  that  the 
fence  on  the  south  side  of  said  swamp  land 
was  his  north  boundary,  and  that  said  swamp 
land  north  of  said  fence  belonged  to  Gross- 
man; that  the  above  representation  was  un- 
true; that  the  swamp  land  above  mentioned 
was  a  part  of  said  140  acres ;  that  the  north- 
ern boundary  of  said  land  was  on  the  north 
side  of  said  swamp  land ;  that  said  strip  of 
swamp  land  extended  from  160  to  200  yards 
north  and  south  and  about  one-quarter  of 
a  mile  east  and  west;  that  defendants  were 
ignorant  of  said  boundary,  believed  said  rep- 
resentations to  be  true,  and  relied  thereon. 

We  further  find  from  the  evidence  that 
said  Wilson,  in  answering  an  inquiry  of  de- 
fendants as  to  the  number  of  acres  of  said 
farm  in  cultivation,  stated  that  there  were 
120  acres  of  the  land  In  cultivation;  that  there 
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were  Only  20  acres  tit  timber  on  the  place; 
that  one-half,  or  10  acres,  of  the  timber  land 
overflowed,  and  that  none  of  the  other  land 
was  subject  to  overflow;  that  said  plaintiff 
farther  stated  the  Irregular  shaped  tract  of 
land  lying  west  of  a  branch  mentioned  by 
him  contained  00  acres;  that  all  of  It  was 
under  cultivation;  and  that  no  part  of  same 
overflowed. 

We  find  that  this  tract  contains  about  23 
or  24  acres  of  cultivating  land,  a  part  of 
which  was  subject  to  overflow,  and  that  part 
of  the  land  west  of  the  branch  not  examin- 
ed by  defendants  was  not  In  cultivation.  We 
further  find  said  plaintiff  stated  that  none  of 
the  land  on  the  east  side  of  the  branch  or  the 
land  lying  north  of  the  farm  house  overflow- 
ed, while  the  evidence  shows  that  practical- 
ly all  of  It  overflowed.  We  further  find 
said  plaintiff  represented  that  the  land  north 
of  a  branch  in  the  northeast  part  of  the 
farm  contained  about  20  acres,  none  of  which 
overflowed,  when,  as  a  matter  of  fact,  there 
were  only  8  acres  of  said  land,  and  all  of  It 
was  subject  to  overflow. 

We  find  from  the  evidence  that  the  above 
representations  were  untrue  and  known  to 
be  so  when  made,  and  were  so  made  for  the 
purpose  of  deceiving  defendants  and  Induc- 
ing them  to  part  with  their  land  in  exchange 
for  plaintiffs'.  We  further  And  from  the  evi- 
dence that  there  are  not  more  than  80  acres 
of  said  140-acre  tract  in  cultivation,  dependa- 
ble farming  land,  and  not  subject  to  annual 
or  periodical  overflows.  We  further  find  that 
Woodyard  represented  to  defendants  that 
said  140  acres  was  reasonably  worth  $9,460, 
and  he  placed  that  as  the  purchase  price  in 
plaintiffs'  deed  to  defendants  for  said  farm ; 
that,  as  a  matter  of  fact,  said  land  was  not, 
in  our  opinion,  worth  more  than  $40  pier  acre, 
or  $5,600. 

Without  going  more  Into  details,  we  are 
satisfied  with  the  finding  of  facts  made  by 
the  trial  court  In  respect  to  above  matters, 
and  hereby  adopt  the  same.  We  therefore 
hold  that  plaintiffs  and  their  agents  made 
material  and  untrue  representations  in  re- 
gard to  foregoing  matters,  with  full  Knowl- 
edge of  their  falsity  at  the  time;  that  said 
false  and  fraudulent  representations  were 
made  with  the  intent  to  deceive  defendants 
and  to  Induce  them  to  rely  thereon  and  ex- 
change their  property  for  said  land.  We 
further  rule  that  defendants  were  not  deal- 
ing upon  equal  terms  with  plaintiffs  and 
their  agents;  that  they  believed  said  repre- 
sentations to  be  true  and  acted  thereon ;  that 
they  were  Ignorant  of  the  real  conditions 
aforesaid,  and  were  Induced  to  sign'  said  con- 
tract by  reason  of  the  fraud  perpetrated  up- 
on them  by  plaintiffs  and  their  agents. 

[2]  II.  In  view  of  the  conclusions  hereto- 
fore reached,  did  the  defendants  move 
promptly  in  undertaking  to  rescind  the  con- 
tract entered  into  with  plaintiffs?  Accord- 
ing to  the  terms  of  the  contract,  read  1b  evi- 
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dence  by  plaintiffs,  the  deal  between  the  par- 
ties was  not  to  be  consummated  until  Sep- 
tember 16,  1812.  It  was  simply  an  agree- 
ment to  exchange  lands,  after  the  respective 
abstracts  were  furnished,  showing  good  title 
as  to  said  lands.  No  abstract  was  ever  de- 
livered to  defendants  as  to  plaintiffs'  land, 
nor  was  any  abstract  of  defendants'  land  de- 
livered to  plaintiffs.  The  latter  did  not  take 
possession  of  the  9.5  acres,  and  have  contin- 
ued in  possession  of  their  own  farm.  We  find 
from  the  evidence  that  defendants,  who  had 
Just  learned  about  August  12,  1012,  as  to  the 
real  condition,  quality,  quantity,  and  bound- 
ary of  said  140  acres,  gave  notice  to  R  G. 
Wilson  on  August  16,  1912,  that  they  would 
not  carry  out  the  contract  to  exchange  their 
land  for  plaintiffs'  because  the  latter  refused 
to  give  them  possession  of  the  house  and 
barn  and  because  of  the  misrepresentations 
in  respect  to  plaintiffs'  lands.  We  further 
find  that  on  August  15, 1912,  Wilbur  Hender- 
son obtained  from  Woodyard  ft  Patton,  plain- 
tiffs' agents,  the  keys  belonging  to  defend- 
ants' premises,  and  that  they  then  and  there 
notified  said  agents  that  the  trade  was  off. 
It  thus  appears  that  on  August  15  and  16, 
1912,  both  plaintiffs  and  their  agents  were 
notified  that  the  deal  would  not  be  carried 
out  Defendants  having  obtained  their  house 
keys  and  plaintiffs  being  In  possession  of  the 
140  acres,  there  was  no  necessity  .for  defend- 
ants to  take  any  further  action  at  that  time, 
as  their  deed  to  the  9.5  acres  was  not  deliv- 
ered, but  left  in  the  hands  of  their  trusted 
agents,  Woodyard  &  Patton. 

While  matters  stood  In  this  condition,  the 
plaintiff,  E.  G.  Wilson,  had  Woodyard  ft 
Patton,  without  the  knowledge  or  consent  of 
defendants,  record  the  deed  from  defendants 
to  plaintiffs  for  the  9.5  acres ;  and  the  deed 
from  the  plaintiffs  to  defendants  for  said  140 
acres  was  likewise  recorded  at  the  same  time 
by  said  agents.  Here,  then,  was  a  prompt 
act  upon  the  part  of  defendants,  on  August 
15  and  16,  1912,  to  repudiate  the  contract 
of  exchange,  and  an  equally  prompt  act  upon 
the  part  of  plaintiffs  and  their  willing  agents 
on  August  24,  1912,  to  thwart  the  effort  of 
defendants  in  rescinding  said  agreement 
This  is  not  all,  for  these  disloyal  but  trust- 
ed agents  of  defendants,  In  utter  violation  of 
their  duty,  took  up  the  application  which  de- 
fendants had  made  in  June  or  July,  1912,  for 
a  loan  on  said  140  acres,  in  anticipation  of 
their  acquiring  title  thereto,  and  without  the 
knowledge  and  consent  of  defendants,  well 
knowing  that  the  deal  had  been  repudiated 
by  defendants,  perfected  said  loan  by  borrow- 
ing on  said  140  acres  $4,700  through  Bart- 
lett  Bros.,  of  St  Joseph,  Mo.,  without  Inform- 
ing the  latter  that  defendants  had  rescinded 
said  contract  and  were  not  the  owners  of 
said  140  acres  of  land.  By  reason  of  the  il- 
legal' and  unwarranted  acts  of  plaintiffs  and 
their  agents,  the  140  acres  was  incumbered  as 
aforesaid,  without  the  fault  of  defendants. 
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in  order  to  compel  the  latter  to  make  said 
exchange  and  comply  with  said  contract 

We  accordingly  rule  that  within  a  few  days 
after  defendants  were  Informed  as  to  the 
true  condition  of  said  140  acres  of  land, 
and  learned  of  the  falsity  of  the  representa- 
tions aforesaid,  they  acted  promptly,  and 
within  a  reasonable  time,  in  rescinding  said 
contract,  and  that  plaintiffs  at  the  time  they 
were  Informed  of  such  rescission  on  August 
16,  1912,  had  suffered  no  Injury  and  were 
still  in  possession  of  their  own  farm. 

We  are  thoroughly  familiar  with  the  au- 
thorities cited  by  appellants  In  regard  to  the 
law  relating  to  rescission  of  contracts,  but 
find  that  they  do  not  have  any  application  to 
the  facts  of  this  case,  as  defendants,  accord- 
ing to  our  conception  of  the  law,  acted 
promptly  in  rescinding  the  contract  afore- 
said. 

[3]  III.  It  Is  claimed  by  counsel  for  appel- 
lants In  their  brief  that: 

"Defendants,  having  gone  to  the  farm  before 
entering  into  the  contract  and  examining  it  for 
themselves,  cannot  complain  of  fraudulent  rep- 
resentations respecting  it  on  the  part  of  plain- 
tiffs." 

One  of  the  principal  grievances  relied  upon 
by  respondents  relates  to  the  periodical  over- 
flow of  nearly  half  of  plaintiffs'  farm,  and  In 
respect  to  its  being  independable  for  agri- 
cultural purposes.  Defendants  had  no  in- 
formation in  respect  to  such  matters,  and 
were  compelled  to  rely  upon  the  truth  of 
plaintiffs'  representations;  as  there  was  noth- 
ing patent  upon  the  face  of  the  land  at  that 
time  to  Indicate  the  falsity,  of  said  represen- 
tations. The  same  Is  true  with  reference  to 
the  northern  boundary  of  said  land,  and  In 
respect  to  the  other  fraudulent  representa- 
tions made  by  plaintiffs  and  their  agents, 
which  were  relied  upon  by  defendants,  and 
believed  by  them  to  be  true,  when  said  con- 
tract was  executed. 

The  above  contention,  in  view  of  the  facts 
heretofore  found  by  as,  is  not  sustained  by 
the  laws  of  this  state.  Judd  v.  Walker,  215 
Mo.  312,  114  8.  W.  979;  Davis  v.  Forman, 
229  Mo.  loc  ctt  48,  49,  129  S.  W.  213; 
Stonemets  v.  Head,  248  Mo.  loc.  clt  262,  154 
S.  W.  108,  and  cases  cited;  Morbrose  Inv. 
Oo.  v.  Flick,  187  Mo.  App.  528,  174  S.  W.  189; 
Devero  v.  Sparks  et  al.,  189  Mo.  App.  500, 
176  S.  W.  1056;  Kelley  v.  Peeples,  192  Mo. 
App.  485,  182  S.  W.  loc.  dt  811. 

[4]  IV.  It  is  asserted  by  appellants  In  their 
brief  that: 

.  "To  entitle  a  party  to,  rescind  a  contract  on 
the  ground  of  fraud,  misrepresentation,  or  de- 
ceit, he  must  tender  back  that  which  he  has  re- 
ceived, that  is,  must  restore  the  statu  quo.  This 
the  defendants  did  not  da" 

We  have  no  fault  to  find  with  the  above 
abstract  statement  of  the  law,  nor  with  the 
authorities  cited  In  support  of  same.  But 
we  are  decidedly  of  the  opinion  that  the 
above  contention,  on  the  facts  before  ns, 
does  not  fit  this  case. 

Reverting  to  the  testimony,  we  find  that 


(Mo. 

defendants  on  August  15  and  16,  1912,  nod- 
fled  plaintiffs  and  their  agents,  that  they 
would  proceed  no  further  with  the  land  deal. 
Now,  If  the  parties  had  stopped  there,  plain- 
tiffs could  have  recalled  their  deed  for  the 
140  acres,  and,  being  In  possession  of  their 
own  land,  with  the  original  deeds  of  trust 
thereon  as  they  stood  when  said  contract 
was  signed,  they  would  have  sustained  no 
injury.  Instead  of  pursuing  the  above  course, 
plaintiffs  moved  promptly  and  on  August  24, 
1912,  had  their  agents,  Woodyard  &  Patton, 
record  the  deed  which  defendants  had  left 
with  their  trusted  agents,  from  defendants 
to  plaintiffs  for  the  9.5  acres,  without  the 
knowledge  or  consent  of  defendants.  We 
find  that,  through  the  connivance  of  plain- 
tiffs with  their  said  agents,  they  caused  the 
latter  to  record  at  the  same  time  the  deed 
from  plaintiffs  to  defendants  for  the  140 
acres  of  land,  without  the  knowledge  or  con- 
sent of  defendants. 

As  heretofore  stated  the  defendants  ex- 
pected to  make  a  new  loan  on  the  140  acres 
of  land  If  the  deal  went  through,  and  to 
take  up  the  original  deeds  of  trust  thereon. 
The  Bartlett  Bros,  deed  of  trust  for  $4,700 
was  dated  July  25,  1912,  and  acknowledged 
the  following  day.  This  deed  of  trust  was 
filed  for  record  In  the  recorder's  office  of  said 
county  on  August  24,  1912,  the  same  day 
both  the  deeds  In  controversy  were  filed  by 
said  agents. 

Woodyard  testified  on  this  subject  as  fol- 
lows: 

"Q.  On  August  16th,  when  the  boys  declared 
the  trade  off,  that  you  notified  Bartlett  Bros., 
that  the  Hendersons  claimed  that  trade  off?  A. 
No,  no.  Q.  Ton  let  them  go  ahead  and  consum- 
mate that  deal?  A.  Tea,  sir.  Q.  And  you  were 
a  party  to  the  consummation  of  that  deal?  A. 
Tea,  air.  Q.  And  you  received  from  them  the 
proceeds  of  the  surplus  portion  of  that  loan, 
didn't  you?  A.  Yes,  sir." 

He  further  testified: 

"Q.  Whether  they  wanted  to  consummate  this 
trade  or  not,  you  were  insisting  on  them  doing 
it?  A.  Tea,  sir." 

This  trusted  agent  of  defendants  BtQl  far- 
ther testified  as  follows: 

"Q.  And  yet  after  they  told  you  the  trade  was 
off,  and  after  they  had  called  for  the  keys  of  the 

house  on  their  property,  you  came  down  here  to 
Carrollton,  filed  these  deeds,  filed  the  deed  of 
trust  that  they  gave  to  Bartlett  Bros.,  filed  a 
second  deed  of  trust  for  Bartlett  Bros.,  for  com- 
mission, released  the  old  loans  on  that  140  acres, 
had  the  abstracts  brought  down  to  date  by  the 
Carroll  County  Abstract  Company,  and  forward- 
ed those  abstracts  to  Bartlett  Bros.,  for  trans- 
mission to  the  Mutual  Benefit  Life  Insurance 
Company  at  Newark,  N.  J.  You  did  all  of  that 
after  they  told  you  this  trade  was  off?  A.  I  did 
all  of  that  and  never  did  a  thing  more  than  if 
they  hadn't  declared  the  trade  off." 

This  witness  and  his  partner  received  from 
the  Bartlett  Bros,  loan,  as  heretofore  shown 
In  the  statement,  for  alleged  commission  and 
other  services,  $147.  This  same  witness  also 
testified: 

"Q.  Well,  then,  all  this  recording  deeds  and 
closing  loans  and  rendering  statements  and  is- 
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raiag  statements  and  certifying  abstracts,  that 
was  all  after  that?  A.  Yes." 

The  defendants  bad  no  knowledge  as  to 
what  plaintiffs  and  their  agents  had  done  in 
re&pect  to  these  matters  until  they  received 
the  letter  aforesaid  from  Woody ard  &  Pat- 
ton,  with  the  check  for  $143,  in  September, 
1912.  Defendants  never  cashed  the  above 
check. 

We  are  satisfied  from  the  record  before  us 
that  all  of  the  proceedings  aforesaid  by  said 
agents  were  taken  with  the  knowledge  and 
acquiescence  of  plaintiffs,  In  order  to  pre- 
vent defendants  from  rescinding  said  con- 
tract, and  for  the  purpose  of  compelling 
them,  if  possible,  to  carry  oat  said  exchange 
of  properties.  We  hold  that  plaintiffs  and 
their  agents  are  responsible  for  the  present 
condition  of  the  title  to  said  140  acres,  and 
that  defendants  are  not  in  any  manner  re- 
sponsible therefor;  that  by  reason  of  the 
foregoing  defendants  are  entitled  to  rescind 
the  contract  In  support  of  this  conclusion 
we  call  attention  to  the  following  authorities: 
Green  v.  Life  Insurance  Co.,  159  Mo.  App.  loc 
cit.  298,  140  a  W.  325;  Haydon  v.  Railroad, 
222  Mo.  loc.  cit  135,  121  S.  W.  15;  Paquln 
v.  Milliken,  163  Mo.  loc.  cit  108-108,  63  S. 
W.  417,  1092 ;  Newman  v.  Newman,  152  Mo. 
loc.  dt  414,  54  S.  W.  19;  Hammond  v.  Pen- 
nock,  61  N.  Y.  145;  Butler  v.  Prentiss,  158 
N.  Y.  loc  dt  «3,  64,  62  N.  B.  652 ;  Heckscher 
t.  Bdenborn,  203  N.  Y.  loc.  dt  227,  228,  96 
N.  B.  441;  Downer  v.  Smith,  32  Vt.  1,  76 
Am.  Dec.  148;  Conlan  v.  Roemer,  52  N.  J. 
Law,  53,  18  AtL  858;  24  Am.  &  Eng.  Bncy. 
of  Law  (2d  Ed.)  p.  623;  9  Cyc.  439. 

We  do  not  deem  it  necessary  to  discuss  any 
of  the  minor  questions  raised  In  the  case. 
We  roily  concur  In  the  finding  of  facts  made 


by  the  trial  court  and  likewise  concur  as  to 
the  judgment  rendered  thereon. 

The  judgment  of  the  court  below  Is  accord- 
ingly affirmed. 

BBOWN,  O.,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILEY,  C,  is  hereby  adopted  as  the  opin- 
ion of  the  court  All  concur;  BLAIR,  X,  In 
result 


WILSON  et  aL  v.  HENDERSON  et  al 
(No.  17619.) 
(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  20,  1916.) 

Appeal  from  Circuit  Court,  Carroll  County; 
Frank  P.  Divelbias,  Judge. 

Action  by  R.  O.  Wilson  and  another  against 
William  Henderson  and  another.  From  judg- 
ment for  defendants,  plaintiffs  appeal.  Affirmed. 

Jones  &  Conkling,  of  Carrollton,  for  appel- 
lants. Fred  S.  Hudson,  of  Kansas  City,  and 
Locier  &  Morris,  of  Carrollton,  for  respondents. 

RAILEY,  C.  This  case,  and  that  of  R.  G. 
Wilson  et  aL  v.  William  Henderson  et  al.,  191 
S.  W.  72,  numbered  17517  in  this  court,  were 
consolidated  in  the  court  below,  and  tried  aa  one 
case,  although  separate  appeals  were  taken  by 
plaintiffs  to  this  court  The  issues  raised  and 
submitted  in  defendants'  equitable  answers  were 
the  same  in  each  case.  We  affirmed  the  judg- 
ment of  the  trial  court  in  behalf  of  defendants 
in  above  case  numbered  17517  at  this  term  of 
court 

The  judgment  below  in  the  present  case  is  ac- 
cordingly affirmed. 

BROWN,  O.,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILEY,  CL,  is  hereby  adopted  as  the  opinion 
of  the  court   All  concur;  BLAIR,  J.,  in  result 
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NEW  HUGHES  JEIXICO  COAL  CO. 
v.  GRAY. 

(Court  of  Appeals  of  Kentucky.  Jan.  23, 1917.) 

1.  Master  and  Servant  «3=»107(5)— Injuries 
to  Servant— Safe  Place  to  work. 

The  safe-place  doctrine  has  no  application 
to  a  danger  created  by  the  servant  in  the  prog- 
ress of  his  work,  as  by  a  miner  in  removing 
coal  from  under  slate  which  fell  and  injured  him. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  209;  Dec.  Dig.  <8=»107 

2.  Master  and  Servant  <g=>221(4) — Injuries 
to  Servant— Assumption  of  Risk. 

The  rule  that  where  a  miner  complained  of 
danger  that  slate  would  fall,  and  the  foreman 
promised  to  timber  the  passage,  the  miner  could 
remain  for  a  reasonable  time  without  assuming 
the  risk,  does  not  apply  where  the  risk  is  so 
great  and  imminent  that  a  reasonably  prudent 
man  would  not  incur  it ;  the  promise  not  mak- 
ing the  master  an  insurer. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  642 ;  Dec.  Dig.  <8=>221(4).] 

3.  Master  and  Servant  «=»281(3) — Injuries 
to  Servant — Assumption  or  Risk— Ques- 
tion FOB  JURT. 

Where  a  miner  in  mining  a  passage  loosened 
slate  overhead,  and  knew  that  the  roof  was 
cracked,  and  told  the  foreman  that  it  was  dan- 
gerous, but  nevertheless  went  on  and  mined  out 
coal  from  under  the  slate  and  remained  in  such 
dangerous  position,  he  was,  as  a  matter  of  law, 
guilty  of  contributory  negligence. 

[Ed.  Note.— For  other  cases;  see  Master  and 
Servant  Cent  Dig.  J  989;  Dec.  Dig.  «=>281(3).J 

Appeal  from  Circuit  Court  Knox  County. 

Action  by  Mat  Gray  against  the  New 
Hughes  Jellico  Coal  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Black,  Black  &  Owens,  of  Barbourvllle, 
for  appellant  J.  D.  Tuggle,  of  Barbourvllle, 
for  appellee. 

CLAY,  C.  Mat  Gray,  a  miner  in  the  em- 
ploy of  the  New  Hughes  Jellico  Coal  Com- 
pany, was  Injured  by  falling  slate  and 
brought  this  suit  to  recover  damages.  From 
a  verdict  and  judgment  In  his  favor  for  $1,000 
the  company  appeals.  * 

Plaintiff  predicates  his  right  of  recovery 
on  two  grounds :  (1)  The  failure  of  the  com- 
pany to  furnish  him  a  reasonably  safe  place 
to  work  by  propping  and  timbering  the  roof 
of  his  working  place;  (2)  the  promise  of 
the  company  to  timber  the  roof,  accompanied 
by  an  assurance  of  safety  and  a  direction  to 
plaintiff  to  continue  his  work. 

According  to  plaintiff's  evidence,  he  and 
his  "buddie"  were  engaged  in  "driving  an 
air  course"  In  the  mine.  The  vein  of  coal  was 
about  five  feet  thick.  A  parting  of  slate 
from  two  to  four  inches  thick  ran  horizontal- 
ly through  the  middle  of  the  vein,  thus  leav- 
ing a  little  over  two  feet  of  coal  above 
the  parting  and  about  the  same  amount  be- 
low. The  coal  above  the  parting  is  known 
as  the  "top  bench";  that  below  as  the  "bot- 
tom bench."    The  method  of  digging  and 


loading  the  coal,  was  first  to  take  the  coal 
from  the  top  bench.  After  doing  that  the 
bottom  bench  was  mined.  Both  benches  were 
not  excavated  at  the  same  time.  Plaintiff 
had  not  been  at  work  for  a  day  or  two  prior 
to  August  26,  1014.  In  the  meantime,  bis 
"buddie,"  Alex  Jones,  bad  been  at  work.  On 
that  morning  both  plaintiff  and  Jones  came 
into  their  working  place.  Plaintiff  noticed 
some  loose  slate  overhead,  and  called  the  at- 
tention of  his  buddie  to  it  He  and  his  bud- 
die sounded  the  slate,  found  it  loose  and 
pulled  a  portion  of  it  down.  While  attempt- 
ing to  pull  another  piece  of  slate,  the  fore- 
man, Stanley  Cole,  appeared  and  told  them 
they  ought  to  pull  the  slate.  Plaintiff  told 
Cole  that  he  and  his  buddie  had  been  unable 
to  pull  the  slate,  and  asked  Cole  to  pull  it 
down.  Cole  picked  up  a  bar  and  polled  at  the 
slate,  but  could  not  get  It  down.  Plaintiff 
says  that  he  then  told  Cole  that  he  would 
have  to  timber  the  slate  or  do  something 
with  it.  Cole  said,  "All  righf  and  told 
plaintiff  to  watch  It  Plaintiff  said,  "I  will." 
The  slate  referred  to  was  right  at  a  "break- 
through." The  air  course  had  been  carried 
five  or  six  feet  beyond  the  breakthrough. 
After  the  foreman  left,  plaintiff  and  his  bud- 
die proceeded  to  dig  and  load  out  the  coal 
from  the  top  bench  In  the  air  course  and  ex- 
tended the  excavation  about  three  feet  be- 
yond the  bottom  bench.  At  the  time  of  his 
injury,  which  occurred  between  9  and  10 
o'clock  on  the  morning  of  August  27th,  plain- 
tiff was  lying  down  on  the  top  of  the  parting, 
picking  coal  from  the  side  of  the  rib ;  that  is, 
"shearing  the  rib."  While  In  this  position 
a  piece  of  slate  fell  from  the  roof  and  in- 
jured plaintiff  about  the  upper  part  of  his 
body.  The  piece  of  slate  that  fell  on  plaintiff 
was  seven  or  eight  feet  long,  and  ran  with 
the  air  course.  Plaintiff  further  says  that  it 
was  no  part  of  his  duty  to  prop  or  timber 
his  working  place.  This  duty  devolved  upon 
the  company.  He  would  notify  the  company 
and  they  would  then  do  the  timbering.  He 
admits,  however,  that  the  company  never  set 
cross-collars,  or  upright  posts,  on  the  top  of 
the  bottom  bench.  The  company  did  timber, 
however,  In  the  air  course  up  to  Where  the 
men  were  at  work,  if  it  was  necessary.  The 
piece  of  slate  which  fell  resembled  a  "horse- 
back," and  It  slipped  loose  from  the  roof. 
Plaintiff  knew  that  when  the  coal  was  taken 
out  from  under  the  slate  It  would  fall.  The 
horseback  was  held  at  one  end  by  the  coal 
which  plaintiff  and  bis  buddie  were  digging 
out 

According  to  the  evidence  for  the  com- 
pany, it  was  the  duty  of  the  company  to  prop 
and  timber  in  the  air  course  behind  the  min- 
ers. It  was  no  part  of  their  duty  to  prop 
or  timber  between  the  lower  bench  and  the 
roof.  It  was  the  duty  of  the  men  to  remove 
the  slate  and  look  after  the  roof  above  the 
"bottom  bench."  Alex  Jones,  plaintiff's  bud- 
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die*  says  that  at  the  time  of  plaintiff's  In- 
jury the  top  bench  had  been  removed  for  a 
distance  of  six  or  seven  feet,  and  plaintiff 
was  on  the  top  bench,  digging  out  the  coal. 
This  coal  was  removed  the  day  before. 
Jones  and  the  foreman  further  say  that  the 
piece  of  slate  that  fell  on  plaintiff  was  not 
the  piece  of  slate  that  plaintiff  and  the  fore- 
man were  talking  about  the  day  before.  They 
and  their  witnesses  say  that  the  piece  of 
slate  near  the  breakthrough  was  still  there, 
and  had  never  fallen.  The  slate  that  fell 
and  struck  plaintiff  was  lying  right  on  top 
of  the  bench  along  the  rib.  The  foreman 
says  that  plaintiff  admitted  to  him  on  the 
day  of  the  accident  that  the  slate  that  they 
had  talked  about  the  day  before  was  not  the 
date  that  fell  on  him.  In  rebuttal,  plaintiff 
denied  making  this  statement,  but  did  not 
deny  the  fact 

[1]  On  these  facts  the  company  contends 
that  it  was  entitled  to  a  peremptory  instruc- 
tion. One  of  two  propositions  is  necessarily 
true.  Either  the  slate  which  fell  on  plaintiff 
was  or  was  not  the  slate  which  he  and  the 
foreman  had  discussed  the  day  before.  The 
decided  weight  of  the  evidence  Is  to  the  ef- 
fect that  it  was  not.  Indeed,  nearly  all  of 
the  witnesses  say  that  the  slate  which  plain- 
tiff and  the  foreman  discussed  bad  never 
fallen.  The  slate  which  fell  on  plaintiff 
struck  him  while  he  was  lying  on  the  bottom 
bench  and  "about  balanced  on  his  body." 
Indeed,  plaintiff's  injuries  were  received  on 
the  upper  part  and  not  on  the  lower  part  of 
his  body.  If  it  be  true,  then,  that  the  slate 
which  injured  plaintiff  was  a  different  piece 
from  that  discussed  by  him  and  the  fore- 
man, it  necessarily  follows  that  the  slate  fell 
from  the  roof  above  the  bottom,  bench  and 
at  a  place  where  the  company  was  under  no 
duty  to  prop  or  timber.  In  other  words,  the 
danger  was  such  as  was  created  by  plaintiff 
in  the  progress  of  his  work,  and  the  safe- 
place  doctrine  has  no  application.  Music's 
Adm'r  v.  Northeast  Coal  Company,  161  Ky. 
395,  170  S.  W.  971;  Eagle  Coal  Company  v. 
Patrick's  Adm'r,  161  Ky.  833,  170  S.  W.  960; 
Old  Diamond  Coal  Company  v.  Denney,  160 
Ky.  554,  169  S.  W.  1016. 

[2]  On  the  other  hand,  if  the  slate  which 
fell  on  plaintiff  was  the  slate  discussed  by 
him  and  the  foreman,  the  question  is,  Was 
plaintiff  guilty  of  contributory  negligence  as 
a  matter  of  law?  Plaintiff's  evidence  does 
not  show  any  assurance  of  safety.  It  mere- 
ly shows  a  promise  to  timber,  accompanied 
by  a  caution  to  watch  the  slate.  The  rule 
is  well  established  that  where  the  servant 
complains  of  dangerous  conditions  under 
which  he  has  to  work,  which  are  due  to  the 
master's  negligence,  and  the  master  has 
promised  to  remedy  the  same,  the  servant 
may,  in  reliance  upon  the  promise,  remain 
for  a  reasonable  time  In  the  employment 


without  assuming  the  risk  of,  or  depriving 
himself  of  the  right. to  recover  for,  injuries 
received  because  of  those  conditions.  This 
rule,  however,  Is  subject  to  the  qualification 
that  It  does  not  apply  where  the  risk  in- 
curred In  remaining  in  the  employment  is  so 
great  and  imminent  that  a  reasonably  pru- 
dent man  would  not  Incur  it  In  other 
words,  the  promise  to  remedy  the  conditions 
does  not  make  the  master  an  insurer  of  the 
safety  of  the  premises  for  a  reasonable 
length  of  time  thereafter.  The  servant  must 
still  exercise  ordinary  care  for  his  own  safe- 
ty. Hence,  if  the  servant  exposes  himself  to 
dangers  that  are  so  threatening  or  obvious  as 
likely  to  cause  Injury  at  any  moment  he  Is, 
notwithstanding  any  promise  of  his  employ- 
er, guilty  of  contributory  negligence  if  he  re- 
main at  the  work.  Rocda  v.  Black  Dia- 
mond Coal'Mln.  Co.,  57  C.  C.  A  567,  121  Fed. 
451;  Shemwell  v.  Owensboro  &  N.  B.  Co., 
117  Ky.  556,  78  S.  W.  448. 

[3]  Ordinarily,  of  course,  this  question  is 
for  the  jury,  but  cases  may  and  do  arise 
where  ordinarily  prudent  men  may  deduce 
but  one  reasonable  conclusion  from  the  ad- 
mitted facts,  and  In  that  event  the  question 
Is  one  of  law.  Here  the  plaintiff  admits  that 
the  roof  was  cracked  and  the  piece  of  slate 
resembled  a  horseback.  This  piece  of  slate 
extended  beyond  and  above  the  face  of  the 
coal.  Before  he  and  his  b addle  attempted 
to  remove  the  coal  beneath  it  plaintiff  re- 
garded the  condition  as  sufficiently  danger- 
ous to  request  the  foreman  to  timber.  If  he 
had  been  Injured  without  any  subsequent 
change  in  the  conditions,  the  question  of  his 
contributory  negligence  would  have  been  for 
the  jury.  However,  he  and  his  buddie  went 
to  work  and  removed  the  coal  from  beneath 
that  portion  of  the  slate  which  extended  be- 
yond the  face  of  the  coal.  He  was  an  ex- 
perienced miner,  and  admits  that  he  knew 
that  If  the  coal  was  removed  from  beneath 
the  horseback,  the  horseback  would  fall,  If 
not  timbered.  He  also  knew  that  it  was  not 
timbered.  After  removing  the  coal  beneath 
the  horseback  he  got  upon  the  bottom  bench 
and  began  shearing  the.  rib,  with  knowledge 
of  the  fact  that  the  slate  was  likely  to  fall 
at  any  time  and  Injure  him.  Under  these 
circumstances,  it  seems  to  us  that  there  is 
no  room  for  honest  difference  of  opinion 
among  reasonable  men  as  to  the  quality  of 
his  act  Notwithstanding  the  foreman's 
promise  to  timber,  he  voluntarily  exposed 
himself  to  an  obvious,  known,  and  Imminent 
danger,  which  he  knew  was  likely  to  cause 
Injury  at  any  moment  and  was  therefore 
guilty  of  contributory  negligence  as  a  mat- 
ter of  law. 

The  trial  court  should  have  directed  a  ver- 
dict In  favor  of  the  defendant 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 
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MOBILB  ft  O.  B,  00.  v.  DILL. 
(Court  of  Appeals  of  Kentucky.  Jan.  23, 1917.) 

1.  Cabbiebs  ©=>856(6)— Passengers— Ejec- 
tion. 

Where  two  roads  run  trains  into  and  out  of 
union  station,  a  party  holding  a  ticket  over  one 
road,  who  by  misdirection  of  their  joint  employes 
or  of  the  employes  of  the  wrong  train  takes  pas- 
sage on  the  wrong  train,  is  not  a  trespasser  in 
the  sense  that  he  may  be  ejected  at  any  time  or 
place,  but  is  entitled  to  ride  thereon  to  a  rea- 
sonably safe  and  convenient  point  from  which 
he  can  reach  a  train  on  the  proper  road,  so  that 
if  the  wrong  train  stopped  within  a  short  dis- 
tance of  a  place  where  ample  accommodation 
for  his  comfort  was  provided,  his  ejection  at 
that  point  was  proper. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1429-1431;  Dec.  Dig.  «=»356(6).] 

2.  Cabbiebs  <3==382(4)— Ejection  or  Passer - 
oeb— Damages— Fbioht. 

Where  a  woman  passenger  who  had  taken 
the  wrong  train  was  compelled  to  leave  at  a 
point  from  which  she  could  reach  a  proper  train, 
and  did  not  suffer  any  personal  injury  or  ill- 
ness, she  was  not  entitled  to  damages  tor  mere 
fright  or  mental  suffering, 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  8  1487 ;  Dec  Dig.  «=»882(4).] 

3.  Cabbiebs  <e=>382(l)— Ejection  of  Passen- 
ger—Damages. 

Where  a  passenger  ejected  from  the  wrong 
train  incurred  no  additional  expense  and  suffered 
no  illness  or  personal  injury,  damages  were  limit- 
ed to  such  a  sum  as  would  fairly  compensate  her 
for  the  inconvenience  and  discomfort  proximately 
resulting  from  an  ejection  at  an  unsuitable  place. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §8  1483, 1485;  DecTDig.  e=382(l)T] 

4.  Cabbiebs  «=»384(2)— Ejection— Instbuc- 
tion— Issues. 

In  an  action  for  passenger's  ejection  from 
wrong  train,  an  instruction  authorizing  recovery, 
if  on  being;  told  to  leave  the  train  she  offered 
to  pay  her  fare  to  the  next  station,  was  erro- 
neous, where  no  such  ground  of  recovery  was 
relied  on  in  the  petition. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §  1498;  Dec.  Dig.  <S=»384(2).] 

Appeal  from  Circuit  Court,  Hickman 
County. 

Action  by  Libbie  Dill  against  the  Mobile  A 
Ohio  Railroad  Company  and  Illinois  Central 
Railroad  Company.  Judgment  for  Illinois 
Central  Railroad  Company  by  direction,  and 
judgment  against  the  Mobile  &  Ohio  Railroad 
Company,  and  it  appeals.  Reversed,  and 
cause  remanded  for  new  trial. 

Jno.  E.  Kane,  of  Bardwell,  and  E.  T.  Bul- 
lock, of  Clinton,  for  appellant.  B.  C.  Seay, 
of  Mayfield,  and  J.  D.  Via,  of  Clinton,  for  ap- 
pellee. 

CLAY,  C.  Plaintiff,  Libbie  Dill,  brought 
this  action  against  the  Illinois  Central  Bail- 
road  Company  and  Mobile  &  Ohio  Railroad 
Company  to  recover  damages  for  wrongful 
ejection  as  a  passenger.  The  trial  before  a 
jury  resulted  In  a  directed  verdict  for  the 
Illinois  Central  Railroad  Company  and  a 
judgment  against  the  Mobile  &  Ohio  Railroad 
Company  for  $750.  The  Mobile  &  Ohio  Rail- 
road Company  appeals. 


The  facts  are  as  follows:  On  August  8, 
1914,  plaintiff,  Libbie  Dill,  and  her  mother- 
in-law,  Maggie  Dill,  purchased  from  the  Illi- 
nois Central  Railroad  Company  at  Paducah 
two  tickets,  entitling  them  to  transportation 
over  its  line  from  Paducah  to  St  Louis,  Mo. 
Late  in  the  evening  they  boarded  an  Illinois 
Central  train,  which  carried  them  to  Cairo, 
111.,  where,  in  order  for  them  to  reach  their 
destination,  it  was  necessary  to  leave  the 
train  on  which  they  were  passengers  and 
take  another  Illinois  Central  train,  leaving 
there  at  about  2:30  a.  m.  on  the  morning  of 
August  7th.  At  Cairo  the  passenger  station 
is  called  the  "Union  Station,"  and  is  main- 
tained and  used  by  the  Illinois  Central  Rail- 
road Company,  Mobile  ft  Ohio  Railroad  Com- 
pany, and  other  roads.  Both  the  Illinois  Cen- 
tral and  Mobile  ft  Ohio  had  early  morning 
trains  passing  through  Cairo  and  leaving 
from  the  Union  Station  for  St  Louis.  When 
on  time,  the  Illinois  Central  train  arrived 
and  departed  before  the  Mobile  ft  Ohio  train. 
On  the  morning  of  August  7th,  however,  the 
Illinois  Central  train  was  late,  and  the  Mo- 
bile ft  Ohio  train  arrived  and  departed  from 
the  Union  Station  before  the  arrival  of  the 
Illinois  Central  train.  After  waiting  in  the 
Union  Station  for  some  time,  Libbie  Dill  and 
her  mother-in-law  saw  a  train  arrive.  They 
claim  that  they  then  presented  their  tickets 
to  the  ticket  agent,  who  assured  them  that 
It  was  their  train.  They  further  claim  that 
they  exhibited  their  tickets  to  a  colored  por- 
ter and  to  the  conductor  of  the  Mobile  ft 
Ohio  train,  who  directed  them  to  take  pas- 
sage on  that  train.  After  the  train  started 
from  the  Union  Station  the  conductor  exam- 
ined plaintiff's  ticket  and  Informed  her  that 
she  was  on  the  wrong  train  and  would  have 
to  get  off.  The  train  was  stopped  at  a  point 
beyond  Cairo  Junction.  The  conductor  took 
hold  of  plaintiff's  arm  and  assisted  her  down 
the  car  steps  without  putting  a  step  on  the 
ground  for  her  to  place  her  foot  on.  Plaintiff 
and  her  mother-in-law  say  that  the  place 
where  they  were  put  off  was  eight  or  ten 
city  blocks  from  the  "tower"  and  was  at  a 
dark  and  unfrequented  spot  After  being 
put  off,  they  walked  up  to  the  "tower"  and 
remained  there  for  perhaps  a  half  hour, 
when  they  were  put  on  the  Illinois  Central 
train  for  St.  Louis  by  the  person  In  charge  of 
the  "tower."  They  reached  St  Louis  about 
6  o'clock  the  next  morning.  They  further  say 
that  they  objected  very  strenuously  to  being 
put  off,  and  pleaded  with  the  conductor  not 
to  put  them  off.  They  also  claim  that  they 
offered  to  pay  the  conductor  their  fare  to 
take  them  to  another  station. 

For  the  Mobile  ft  Ohio  Railroad  Company, 
the  ticket  agents  at  Cairo  say  that  plaintiff 
and  her  mother-in-law  did  not  exhibit  to 
them  their  tickets,  and  were  not  told  by  them 
to  get  on  the  Mobile  &  Ohio  train.  The  con- 
ductor and  flagman  and  also  several  station 
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porters  were  Introduced,  and  they  say  that 
they  did  not  examine  and  Inspect  the  tickets, 
or  direct  plaintiff  and  her  mother-in-law  to 
get  on  the  train.  It  Is  farther  shown  by  the 
conductor  and  flagman  of  the  Mobile  &  Ohio 
train,  by  one  of  the  road's  local  attorneys 
who  happened  to  be  on  the  train,  and  by  the 
yard  clerk,  train  dispatcher,  and  signal  man 
at  Cairo  Junction,  that  the  train  In  question 
stopped  right  opposite  the  "tower,"  and  plain- 
tiff and  her  mother-in-law  got  off  the  train 
80  or  60  feet  south  of  the  board  walk  leading 
from  the  railroad  into  the  "tower."  It  was 
further  shown  that  the  conductor  saw  the 
yard  clerk  and  Informed  him  of  the  fact  that 
he  had  two  ladles  who  had  gotten  on  his 
train  by  mistake,  and  asked  him  to  flag  the 
Illinois  Central  train  and  to  put  them  on  that 
train.  The  yard  clerk  was  at  the  end  of  the 
board  walk  nearest  the  railroad  track  with 
a  light,  and  he  says  that  after  the  train 
left  plaintiff  and  her  mother-in-law  came  to 
him  and  went  Into  the  "tower,"  where  they 
occupied  two  chairs  until  the  arrival,  about 
36  minutes  later,  of  the  Illinois  Central 
train,  which  they  boarded.  There  was  also 
evidence  to  the  effect  that  the  Mobile  &  Ohio 
train  stopped  at  the  place  where  it  is  usual 
for  that  road  to  discbarge  and  take  on  pas- 
sengers, and  that  this  place  was  well  lighted 
by  lights  from  the  "tower"  and  from  the  rail- 
road, and  that  the  walkways  were  in  good 
condition. 

Plaintiff  predicates  her  right  to  recover  on 
the  claim  that  the  agents  and  servants  of 
the  Mobile  &  Ohio  Railroad  Company  in- 
spected her  ticket  and  directed  her  to  board 
the  train  on  which  she  took  passage;  that 
thereafter  that  company,  with  gross  negli- 
gence, carried  her  to  an  uninhabited,  dan- 
gerous, and  desolate  place,  where  there  was 
no  shelter,  and  there  ejected  her  and  com- 
pelled her  to  walk  and  carry  her  baggage 
over  a  rough,  dangerous,  and  uninhabited 
way  to  a  place  where  she  could  secure  shel- 
ter. This  Question  was  submitted  to  the  Jury 
with  directions  to  find  for  plaintiff,  If  they 
so  believed,  such  an  amount  in  damages  as 
would  fairly  compensate  her  for  any  mental 
pain  and  anguish  which  they  might  believe 
from  the  evidence  that  she  suffered  as  the 
direct  and  proximate  cause  of  her  ejection. 
On  the  other  hand,  the  Jury  were  told  that 
if  they  believed  from  the  evidence  that  the 
defendant  ejected  plaintiff  from  the  train  at 
a  suitable  place  for  passengers  to  alight, 
they  should  find  for  the  defendant.  By  an- 
other Instruction,  the  Jury  were  told  that 
if  they  believed  from  the  evidence  that  when 
the  employes  of  the  defendant  stopped  the 
train  and  informed  plaintiff  that  she  would 
be  required  to  get  off,  plaintiff  offered  to  pay 
said  employee  to  transport  her  to  a  passen- 
ger station  on  defendant's  road  before  requir- 
ing ber  to  leave  said  train,  and  said  em- 
ployes refused  to  accept  said  transportation 
charges,  and  required  her  to  leave  the  train 
101  S.W.-6 


at  a  place  on  its  line  remote  from  a  passen- 
ger station,  then  the  law  was  for  the  plain- 
tiff and  the  jury  should  so  find. 

[1]  It  seems  to  us  that  in  a  case  like  this, 
where  two  roads  Jointly  maintain  a  Union 
Station  and  run  into  and  out  of  that  station, 
and  a  party  holding  a  ticket  over  one  of  the 
roads,  by  misdirection  of  their  Joint  em- 
ployes or  the  employes  of  the  wrong  train, 
takes  passage  on  the  wrong  train,  the  true 
rule  Is  that  she  Is  not  a  trespasser  in  the 
sense  that  she  may  be  Joined  at  any  time 
or  place,  but  Is  entitled  to  ride  on  the  wrong 
train  to  the  reasonably  safe  and  convenient 
point  from  which  she  can  reach  a  train  on 
the  proper  road.  Here  both  roads  ran  to 
Cairo  Junction,  and  that  was  the  proper 
place  for  plaintiff  to  be  put  off  in  order  that 
she  might  continue  her  passage  on  the  Illi- 
nois Central  road  over  which  she  had  a  tick- 
et If,  therefore,  the  Mobile  &  Ohio  train 
stopped  opposite  the  "tower,"  plaintiff  and 
her  mother-in-law  had  but  a  short  distance 
to  walk-  in  order  to  reach  the  "tower,"  where 
ample  accommodation,  for  her  comfort  was 
provided,  and  her  ejection  at  that  point  was 
proper. 

[2]  Plaintiff's  whole  case,  therefore,  rests 
on  the  proposition  that  she  was  carried  eight 
or  ten  squares  past  the  "tower"  to  a  place 
that  was  not  reasonably  safe  and  conven- 
ient of  access  to  the  tower.  If  that  be  true, 
the  question  is,  What  is  the  proper  measure 
of  damages?  The  evidence  clearly  shows 
that  she  was  not  subject  to  any  additional 
expense  or  delay,  but  rode  on  the  ticket 
which  she  had  purchased  and  took  the  same 
train  over  the  Illinois  Central  road  that  she 
would  have  taken  had  It  not  been  for  the  al- 
leged misdirection.  While  the  place  where, 
according  to  her  evidence,  she  was  compel- 
led to  alight  was  some  distance  from  the 
"tower"  and  at  an  unfrequented  spot,  the  evi- 
dence fails  to  show  that  this  place  was  dan- 
gerous In  the  sense  that  she  suffered  any 
personal  injury  or  illness  as  the  result  of  her 
ejection  at  that  place.  She  complains  in  her 
evidence  of  the  Inconvenience  and  discom- 
fort attending  her  return  to  the  "tower"  and 
of  the  fact  that  she  was  frightened.  Not 
having  received  any  personal  injury  or  suf- 
fered any  illness  of  any  kind  as  the  result 
of  her  ejection,  we  conclude  that  she  was 
not  entitled  to  recover  for  mere  fright,  ana 
that  the  trial  court  erroneously  authorized  a 
finding  for  mental  suffering. 

[3]  In  a  case  like  this,  where  no  time  was 
lost  and  no  additional  expense  was  incurred, 
and  no  personal  Injury  or  illness  is  shown, 
the  damages  should  be  confined  to  such  a 
sum  as  will  fairly  compensate  plaintiff  for 
the  inconvenience  and  discomfort  which  she 
suffered  as  the  direct  and  proximate  result 
of  her  ejection  at  an  unsuitable  place. 
Louisville  &  Northern  Railway  &  Lighting 
Company  v.  Comley,  160  Ky.  11,  183  S.  W. 
207. 

[4]  With  respect  to  the  instruction  author- 
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feslng  a  recovery  if  plaintiff,  on  being  told  to 
leave  the  train,  offered  to  pay  her  fare  to 
the  next  passenger  station,  it  is  sufficient  to 
say  that  no  such  ground  of  recovery  was  re- 
lied on  in  the  petition,  and  it  was  therefore 
error  to  submit  this  phase  of  the  case  to  the 
Jury. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 


BERLIN  MAOH.  WORKS  v.  JEFFERSON 
WOODWORKING  CO. 

(Court  of  Appeals  of  Kentucky.  Jan.  28, 1917.) 

1.  Sales  <S=»418(17)  —  Delay  in  Delivery  — 
Right  to  Recover. 

Where  a  woodworking  company's  contract 
to  purchase  a  machine  to  be  made  for  it  gave 
it  the  arbitrary  right  to  reject  the  machine  aft- 
er it  was  made,  and  expressly  stipulated  that 
delivery  of  the  machine  at  any  specific  time 
was  waived,  the  company  could  not  recover  dam- 
ages resulting  from  loss  of  profits  by  reason  cf 
delay  in  delivery  at  a  certain  time;  ns  such 
damages  could  not  be  said  to  have  been  in  con- 
templation of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §  1198;  Dec  Dig.  «=>418(17).] 

2.  Sales  <&=>81(1)— Binding  Foboe  of  Con- 
tract—Fbatjd  ob  Mistake. 

In  the  absence  of  fraud  or  mistake  in  a 
contract  of  sale,  or  in  reducing  it  to  writing, 
the  buyer  is  bound  by  its  terms,  including  a 
waiver  as  to  the  time  of  delivery. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §  217;  Dec.  Dig.  «=»81(1).] 

3.  Evidence  «=»441(9)— Evidence  Affecting 
Whiting— Fraud  or  Mistake. 

In  the  absence  of  allegation  charging  fraud 
or  mistake  in  the  execution  of  a  contract  of 
sale,  its  terms  or  meaning  cannot  be  varied 
by  proof  introduced  by  defendant  buyer,  wheth- 
er contained  in  the  testimony  of  its  witnesses 
or  in  letters. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §g  1729-1732,  1787-1793;  Dec.  Dig. 
«=»441(9).] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

Action  by  the  Berlin  Machine  Works 
against  the  Jefferson  Woodworking  Company. 
From  the  judgment,  plaintiff  appeals;  de- 
fendant being  granted  a  cross-appeal.  Judg- 
ment reversed  on  original  appeal  and  affirm- 
ed on  cross-appeal,  and  cause  remanded,  with 
directions  to  set  aside  so  much  of  the  Judg- 
ment as  awarded  defendant  damages  and  to 
dismiss  Its  counterclaim. 

Lawrence  S.  Leopold,  of  Louisville,  for 
appellant  John  J.  Davis,  of  Louisville,  for 
appellee. 

SETTLE,  C.  J.  The  appellant,  Berlin  Ma- 
chine Works,  a  corporation  engaged  In  the 
manufacturing  and  sale  of  woodworking  ma- 
chines in  Belolt,  Wis.,  on  September  16,  1912, 
sold  to  the  appellee,  Jefferson  Woodworking 
Company,  a  corporation  engaged  in  the  man- 
ufacture and  sale  of  wood  products  in  Louis- 
ville, Ky.,  "subject  to  strikes,  accidents  and 


other  manufacturing  contingencies"  to  be  de- 
livered in  good  order,  the  following  machin- 
ery, "delivered  f.  o.  b.  car  Belolt,  Wis.,  about 
four  months:  One  No.  87  seven-inch  hard- 
wood matcher  with  table  slide  attachment 
equipped  with  six  knife  round  heads  for  top, 
bottom,  and  side  heads,  also  required  heads 
for  attachment  necessary  for  making  upper 
and  lower  dove  tall  out  at  one  operation  at 
rate  of  100  lineal  feet  per  minute  in  a  clean, 
accurate,  and  satisfactory  workmanship  man- 
ner. This  machine  is  further  equipped  with 
hopper  feed  capable  of  supplying  18-inch  to 
42-inch  stock  at  required  speed  to  maintain 
feed."  The  contract  of  sale  was  reduced  to 
writing  on  October  4, 1912,  and  signed  by  the 
parties  respectively,  but  its  great  length 
forbids  its  insertion  in  the  opinion.  It  con- 
tains, among  others,  the  following  provi- 
sions: 

"When  machine  is  ready  to  test  we  [mean- 
ing appellee]  are  to  send  our  man  to  Beloit 
with  sufficient  material  to  test,  and  we  are  to 
accept  or  reject  machine  at  your  [appellant's] 
factory.  It  is  expressly  understood  that  no 
guaranty  is  made  us  on  this  machine.  If  we 
accept  machine  at  your  factory,  we  assume  all 
responsibility  for  its  action  thereafter." 

For  the  above  machine  and  appurtenances 
appellee  agreed,  as  stated  in  the  contract,  to 
pay,  six  months  after  date  of  shipment,  the 
sum  of  $3,750,  as  follows:  $500  cash  on 
shipment ;  for  the  remainder  appellee  was  to 
execute  Its  six  promissory  notes,  due  respec- 
tively in  one,  two,  three,  four,  five,  and  six 
months  from  August  4,  1918,  the  first  five  of 
which  notes  were  to  be  for  |641  each,  and 
the  sixth  and  last  for  $541.70,  all  to  bear  In- 
terest from  August  4,  1918,  at  the  rate  of  6 
per  cent  per  annum. 

It  appears  from  the  averments  of  the  pe- 
tition, and  is  not  denied  by  appellee,  that  the 
machine  and  appurtenances  were  ready  for 
delivery  to  defendant  at  Belolt  the  latter 
part  of  July,  1913.  Appellee,  pursuant  to 
the  above-mentioned  requirement  of  the  con- 
tract, sent  Its  agent  to  Belolt  to  Inspect  the 
machine  and  to  accept  or  reject  the  same; 
and  after  full  Inspection  thereof  the  agent 
on  the  9th  day  of  August  1913,  duly  accepted 
the  machine  and  appurtenances  for  and  on 
behalf  of  the  appellee,  declaring  it  to  be  ful- 
ly satisfactory  in  every  detail,  and  request- 
ed of  appellant  its  earliest  possible  ship- 
ment to  appellee  at  Louisville.  Shortly  there- 
after it  was  shipped  by  appellant  and  receiv- 
ed by  appellee,  immediately  following  which 
the  latter  paid  the  consideration  of  $500  in 
cash,  and  executed  its  notes,  as  previously 
stated,  for  the  remainder.  The  three  notes 
due  In  one,  two,  and  three  months  after 
date,  respectively,  were  paid  by  appellee  at 
their  maturity;  but  it  having  failed  to  pay 
those  due  In  four,  five,  and  six  months,  re- 
spectively, upon  maturity,  or  at  all,  appel- 
lant brought  suit  against  appellee  thereon 
in  the  court  below,  and  also  upon  an  account 


ft=>For  other  cases  see  same  topie  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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amounting  to  $399.13  for  material  and  sup- 
plies sold  and  delivered  appellee  by  appel- 
lant. 

The  contract  evidencing  the  sale  of  the 
machine  and  appurtenances  described  also 
contains  the  following  provisions: 

"It  is  agreed  that  title  to  the  property  men- 
tioned  herein  and  all  subsequent  additions  there- 
of shall  remain  in  the  Berlin  Machine  Works 
(the  consignor)  until  fully  paid  for  in  cash:  that 
in  case  of  rejection  of  the  property  or  failure 
to  pay  as  stated  herein  undersigned  (the  pur- 
chaser) shall  at  once  return  and  deliver  the 
property  in  good  order  to  consignor  tab. 
cars  at  Beloit,  Wis.;  that  a  retention  of  the 
property  forwarded  after  thirty  days  from 
date  of  shipment  shall  constitute  a  trial  and 
acceptance,  being  a  conclusive  admission  of  the 
truth  of  all  representations  made  by  the  consign- 
or and  void  all  of  its  contracts  of  warranty,  ex- 
press or  implied.  It  is  also  agreed  that  in  case 
of  failure  to  pay  any  installment  as  herein  pro- 
vided the  whole  unpaid  balance  shall  at  once 
become  due  and  payable,  and  consignor  or  its 
agent  shall  have  the  right  with  or  without  legal 
process,  to  retake  possession  of  the  said  prop- 
erty, and  at  its  option  either  retain  the  same 
(all  payments  made  theretofore  to  be  forfeited 
as  compensation  for  its  use  and  as  liquidated 
damages)  or  sell  It  at  public  auction  or  private 
sale:  that  the  entire  expense  and  cost  of  such 
retake,  return,  and  resale  and  the  deficiency,  if 
any  there  be  after  net  proceeds  are  applied, 
shall  at  once  be  paid  by  the  undersigned.  It  is 
agreed  that  this  contract  is  not  modified  or  add- 
ed to  by  any  agreement  not  expressly  stated 
herein;  that  delivery  at  any  specific  time  is 
waived.  It  is  further  agreed  that  the  under- 
signed shall,  at  his  own  expense,  keep  the  prop- 
erty fully  insured  against  loss  or  damage  in 
the  name  and  for  the  benefit  of  the  consignor 
in  the  amount  of  the  unpaid  purchase  price." 

It  appears  from  the  averments  of  the  peti- 
tion that  the  .appellant,  instead  of  attempting, 
as  contemplated  by  the  above  provisions  of 
the  contract,  to  retake  the  machine  and  ap- 
purtenances, asserted  a  lien  thereon,  which 
by  the  prayer  of  the  petition  was  asked  to  be 
enforced  by  the  sale  of  the  property  and  the 
application  of  the  proceeds  to  the  three  un- 
paid notes  sued  on.  A  personal  Judgment 
was  also  asked  against  appellee  for  the 
amount  of  the  three  notes  and  the  account 
There  Is  no  controversy  as  to  the  account; 
appellee  conceding  its  Indebtedness  therefor. 

By  its  answer,  which  was  made  a  counter- 
claim against  appellant,  appellee  admits  that 
tt  made  with  It  the  contract  set  forth  in  the 
writing  of  October  4,  1912;  that  the  ma- 
chine therein  described  was  a  special  make 
of  machine  of  the  particular  character  de- 
sired by  appellee  and  required  for  its  busi- 
ness, which  could  not  be  procured  elsewhere; 
that  by  the  use  of  this  machine  It  could  in- 
crease the  output  of  Its  factory  without  any 
increase  in  the  cost  thereof,  and  produce  a 
greater  number  of  table  slides,  a  commodity 
of  which  it  was  a  large  manufacturer,  than 
It  had  been  wont  to  produce  without  the  use 
of  such  machine. 

It  Is  also  alleged  In  the  answer  and  coun- 
terclaim that  appellee  was  Induced  to  pur- 
chase the  machine  by  the  representations  of 
appellant  and  Its  promise  that  It  would  be 
completed  and  ready  fox  delivery  to  It  hi 


about  or  not  later  than  four  months  from 
and  after  October  4,  1912,  and  that  on  the 
faith  of  this  representation,  without  which 
it  would  not  have  entered  Into  the  contract, 
it  Immediately  following  its  purchase  of  the 
machine,  entered  Into  contracts  for  the  man- 
ufacture and  delivery  to  various  purchasers 
of  largely  Increased  quantities  of  table  slides 
to  be  delivered  in  carload  lots,  such  deliveries 
to  begin  not  later  than  four  months  after 
the  date  of  Its  contract  with  appellant  and 
that  Its  ability  to  carry  out  these  contracts 
depended  upon  the  delivery  to  tt  by  appel- 
lant of  the  machine  within  the  four  months 
specified  by  its  contract  with  appellant  and 
that  appellant  at  the  time  of  making  the 
contract  with  appellee,  was  Informed  of  its 
purpose  to  make  the  several  contracts  refer- 
red to  with  Its  customers  for  such  sales  of 
table  slides. 

It  Is  further  alleged  In  the  answer  and 
counterclaim  that  the  appellant  violated  Its 
contract  by  failing  to  deliver  the  machine  in 
the  four  months'  time  agreed  for  its  de- 
livery, and  did  not  In  fact  deliver  it  until  the 
9th  day  of  August  1913,  more  than  six 
months  after  the  time  of  its  delivery  fixed 
by  the  contract;  that  by  reason  of  such  fail- 
ure appellee  was  unable  to  begin  at  the  end 
of  four  months  from  the  date  of  the  contract 
for  the  machine  the  Increased  manufacture 
and  shipment  of  table  slides  in  fulfillment  of 
its  several  contracts  made  with  Its  customers, 
which  caused  it  the  following  items  of  loss 
and  damages:  That  it  sustained  a  loss  of 
1819.16,  excess  in  freight  charges,  in  being 
compelled,  on  account  of  appellant's  delay  in 
delivering  the  machine,  to  ship  table  slides  In 
less  than  carloads  lots  at  local  freight  rates, 
Instead  of  the  lower  rates  at  which  they 
could  have  been  shipped  by  carload  lots;  that 
for  a  like  reason  appellee  was  put  to  an  ad- 
ditional expense  of  $1,525.42  in  being  com- 
pelled to  employ  additional  labor  in  manu- 
facturing table  slides  to  carry  out  contracts 
with  Its  customers;  also  compelled  to  can- 
cel various  orders  it  had  accepted  from  its 
customers  for  table  slides,  upon  which  it 
would  have  made  a  net  profit  of  $1,409;  also 
to  Incur  additional  expense,  amounting  to 
$316.17,  by  way  of  cost  In  crating  numerous 
shipments  of  table  slides,  which  crating 
would  not  have  been  necessary  if  the  table 
slides  could  have  been  shipped  in  carloads; 
also  to  Incur  an  additional  expense  of  $150 
in  sending  the  second  time  an  agent  to  Beloit 
Wis.,  to  inspect  the  machine.  For  these  sev- 
eral items  of  damage,  aggregating  $3,403.58, 
appellee  asked  Judgment  against  appellant  on 
its  counterclaim. 

On  the  hearing  the  chancellor  gave  appel- 
lant a  personal  Judgment  against  appellee 
for  $1,625.02,  the  amount  of  the  three  notes 
sued  on,  with  Interest  from  August  4,  1918, 
and  the  further  sum  of  $399.13,  the  amount 
of  the  account  sued  on,  with  Interest  from 
November  15,  1913.  The  Judgment  allowed 
appellee  $1,472.90,  with  Interest  from.  August 
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1,  1918,  on  its  counterclaim,  which  sum  was 
credited  on  the  total  amount  allowed  appel- 
lant; and  for  the  balance  thus  found  In  fa- 
vor of  the  latter  the  Judgment  enforced  the 
lien  asserted  against  the  machine  and  ap- 
purtenances, and  directed  the  property  to  be 
sold  by  the  master  commissioner  In  satisfac- 
tion thereof.  Appellant  complains  of  that 
judgment,  and  has  appealed;  and  appellee 
has  been  granted  a  cross-appeal. 

It  is  apparent  from  what  has  thus  far  been 
said  that  the  contract  between  appellant  and 
appellee  for  the  manufacture  of  the  machine 
gave  the  vendee  the  arbitrary  right  to  accept 
or  reject  the  machine  when  or  after  it  was 
ready  for  delivery,  specified  that  its  manu- 
facture was  subject  to  manufacturing  con- 
tingencies, and  that  delivery  at  any  specified 
time  was  waived.  So,  taken  as  a  whole,  the 
Instrument  shows  on  its  face  that  time  was 
not  of  the  essence  of  the  contract  and  that 
the  parties  knew  it  was  highly  probable  that 
a  machine  satisfactory  to  the  vendee  could 
not  be  made  at  all,  even  though  the  contract 
provided  that  it  was  to  be  delivered  in  "about 
four  months."  It  is  to  be  observed  that  the 
machine  actually  made  and  delivered  was  In 
many  respects  a  different  machine  from  that 
described  in  the  contract  The  answer  ad- 
mits the  perfect  work  of  the  machine  and 
that  It  was  free  from'  defects.  In  fact,  it  was 
a  special  machine  made  In  accordance  with 
the  specifications  furnished  by  appellee.  Its 
only  complaint  is  as  to  the  delay  in  the  de- 
livery of  the  machine. 

[1]  In  our  view  of  the  law  appellee  cannot 
complain  of  such  delay,  because  the  contract 
of  purchase  gave  it  the  arbitrary  right  to  re- 
ject the  machine  after  It  was  made,  and,  be- 
sides, contains  an  express  stipulation  that  de- 
livery of  the  machine  at  any  specific  time  "is 
waived." 

[2  J  The  answer  does  not  allege  any  fraud 
or  mistake  In  the  contract  or  in  reducing  it 
to  writing;  hence  appellee  Is  bound  by  its 
terms,  and  the  waiver  it  contains  as  to  the 
time  of  delivery  is  as  much  a  part  of  the 
Instrument  as  any  other  provision  it  eon- 
tains.  In  our  view  of  these  conditions,  dam- 
ages resulting  from  loss  of  profits  by  appel- 
lee In  Its  business  by  reason  of  delay  in  the 
delivery  of  the  machine  at  a  certain  time 
cannot  be  said  to  have  been  In  contempla- 
tion of  the  parties,  and  are  therefore  not  re- 
coverable. The  doctrine  announced  in  Had- 
ley  v.  Bazendale,  9  Hxcheq.  341,  Pulaski 
Stave  Co.  v.  Miller's  Greek  Lumber  Co.,  138 
Ky.  372,  128  S.  W.  96,  American  Bridge  Co. 
▼.  Glenmore  Distilleries  Co.,  107  S.  W.  279, 
32  Ky.  Law  Rep.  873,  Feland  v.  Berry,  130 
Ky.  828,  113  S.  W.  425,  and  Pugh  v.  Jack- 
son, 154  Ky.  649,  157  S.  W.  1082,  and  relied 
on  by  appellee,  does  not  sustain  its  right  to 
the  damages  asserted  by  its  counterclaim. 

Nor  are  we  able  to  see  that  there  Is  any 
conflict,  as  claimed  by  appellee,  between  the 
written  and  printed  parts  of  the  contract'; 
therefore  no  reason  is  shown  for  applying 


the  rule  announced  by  several  of  the  au- 
thorities cited  by  it  to  the  effect  that,  where 
there  Is  found  to  be  any  conflict  between  the 
written  and  printed  parts  of  a  contract,  the 
written  part  must  control. 

It  is  not  to  be  overlooked  that  the  con- 
tract contains  a  provision  to  the  effect  that, 
when  the  machine  was  ready  to  test,  appel- 
lee was  to  send  a  representative  to  Belolt 
to  make  the  test,  with  power  upon  doing  so 
to  accept  or  reject  the  machine;  and  If  ac- 
cepted by  such  agent,  all  responsibility  there- 
after was  to  be  assumed  by  appellee.  In 
point  of  fact,  notwithstanding  the  stipula- 
tion in  the  contract  that  the  machine  was  to 
be  delivered  in  "about  four  months,"  the  final 
inspection  and  acceptance  of  it  by  appellee's 
agent  was  not  made  until  August  4th,  which 
was  six  months  after  the  expiration  of  the 
four  months  named  as  the  time  of  delivery 
by  the  contract  The  failure  of  appellee  to 
then  complain  of  the  delay  in  the  delivery 
of  the  machine,  and  also  its  subsequent  pay- 
ment of  a  part  of  the  consideration  and  exe- 
cution of  notes  for  the  balance  upon  the  de- 
livery of  the  machine,  without  making  com- 
plaint of  the  delay  or  Informing  appellant 
that  it  would  sustain  loss  by  reason  of  the 
delay,  would  seem  to  indicate  that  the  de- 
fense Interposed  on  that  ground  by  its  an- 
swer is  an  afterthought 

[3]  At  any  rate,  whether  so  or  not,  we 
think  the  waiver  as  to  the  delivery  of  the 
machine  at  any  specific  time  contained  In 
the  contract  must  control;  and  In  the  ab- 
sence of  an  allegation  charging  fraud  or  mis- 
take In  the  execution  of  the  contract  its 
terms  or  meaning  cannot  be  varied  by  the 
proof  introduced  by  appellee,  whether  con- 
tained in  the  testimony  of  its  witnesses  or 
in  some  of  the  letters  found  In  the  record. 

If,  as  claimed  by  appellee,  and  much  of 
its  evidence  conducted  to  prove,  It  within 
four  months  succeeding  the  date  of  the  con- 
tract with  appellant  accepted  orders  for 
sales  and  deliveries  of  the  products  of  Its 
factory  in  contemplation  of  the  use  of  the 
machine  purchased  of  appellant  in  filling 
them,  It  did  so  with  knowledge  of  the  exist- 
ing delay  in  the  delivery  of  tbe  machine, 
also  with  knowledge  of  the  probability  that 
it  would  not  be  constructed  at  all,  and  In 
the  face  of  the  provision  of  the  contract 
waiving  its  delivery  at  any  specific  time. 
The  case  we  here  have  Is  not  one  that  au- 
thorized the  recovery  of  damages  by  appel- 
lee. The  damages  demanded  are  not  such 
as  arise  tn  the  natural  course  of  things  from 
the  breach  Itself,  or  such  as  may  reasonably 
be  supposed  to  have  been  contemplated  by 
the  parties  when  making  the  contract  as  the 
probable  result  of  the  breach.  Elizabeth- 
town,  eta,  B.  Co.  v.  Pottenger,  10  Bush,  185 ; 
J.  S.  Minor  ft  Go.  v.  Paragon  Plaster  Co.,  124 
S.  W.  268;  Chicago  City  R,  Co.  v.  Henry, 
62  111.  142;  Fox  v.  Poor  Ridge,  etc.,  Turn- 
pike Co.,  8  Ky.  Law  Rep.  427 ;  Blood  v.  Her- 
ring, 61  S.  W.  278,  22  Ky.  Law  Rep.  1725. 
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Here  the  primary  difficulty  in  the  way  of 
appellee's  recovery  of  the  damages  claimed 
is  that  there  was  no  breach  of  the  contract 
by  the  appellant  What  under  other  circum- 
stances might  have  constituted  a  breach  of 
the  contract  by  the  terms  of  the  contract 
was  expressly  waived  and  condoned  by  ap- 
pellee In  advance. 

For  the  reasons  Indicated,  the  judgment  is 
reversed  on  the  original  appeal  and  affirmed 
on  the  cross-appeal,  and  cause  remanded, 
with  directions  to  the  lower  court  to  set 
aside  so  much  of  the  judgment  as  awards 
appellee  damages,  and  dismiss  its  counter- 
claim. 


NTJNNELLT  et  al.  v.  NUNNELLY  et  al 
(Court  of  Appeals  of  Kentucky.  Jan.  23,  1917.) 

1.  Infants  <S=>38— Sale  or  Lard. 

Civ.  Code  Prac.  I  489,  subsec.  8,  provides 
that  an  estate  in  real  property  may  be  sold  by 
order  of  the  court,  in  an  action  by  a  guardian 
against  bis  ward  for  the  maintenance  and  edu- 
cation of  the  ward,  and  section  402,  sabsec.  4, 
provides  that  in  such  action  it  most  be  pleaded 
and  proved  that  the  sale  would  benefit  the  ward. 
Section  493  requires  the  guardian  to  execute  a 
bond  before  a  sale.  Bold,  in  an  action  by  a 
guardian,  where  the  record  does  not  show  that 
a  bond  was  executed  by  the  guardian,  and  the 
debt  for  which  it  was  sought  to  subject  the  es- 
tate of  the  infants  was  not  created  in  their  edu- 
cation and  maintenance,  the  court  had  no  ju- 
risdiction to  order  a  sale  of  the  estate  of  the 
infants. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent. 
Dig.  i  84;  Dec.  Dig.  <t=>8&] 

2.  Wills  *s»700— Actions  to  Construe— 
Pasties. 

Where  a  testator  gave  his  estate  to  his  wife 
for  life,  and  at  her  death  to  be  divided  equally 
between  his  two  daughters  for  life,  and  at  the 
death  of  each  to  go  to  her  child  or  children,  and 
In  the  event  of  ate  death  of  either  of  the  two 
daughters  leaving  no  child  or  children  their 
share  to  go  to  the  other  daughter  or  her  child  or 
children  at  her  death,  the  children  of  one  de- 
ceased daughter  of  the  testator  were  necessary 
parties  to  a  sttit  involving  the  construction  of 
the  wilL 


dI* 


Ed.  Note.— For  other  cases,  see  Wills,  Cent, 
i  1678;  Dec.  Dig.  «=»700J 

Appeal  from  Circuit  Court,  Fayette  County. 

Action  by  S.  P.  Nunnelly,  guardian,  and 
others,  against  Coleman  D.  Nunnelly  and  oth- 
ers. From  a  judgment  netting  aside  an  order 
overruling  a  demurrer  to  the  petition  and 
dismissing  the  petition,  named  defendant  and 
others  appeal.  Affirmed. 

Hobos  &  North,  of  Lexington,  for  appel- 
lants. E.  L.  Hutchinson  and  Geo.  C  Morgan, 
both  of  Lexington,  for  appellees.  J.  T.  Farm- 
er, of  Lexington,  guardian  ad  litem. 

CARROLL,  3.  James  A.  Darnaby  died  in 
1890,  leaving  surviving  him  his  widow,  Susan 
Darnaby,  who  died  several  years  ago,  and  two 
daughters,  Mattie  Weathers  and  Nannie  Nun- 
nelly, the  wife  of  S.  P.  Nunnelly,  his  only 
children.   The  fifth  clause  of  his  will  reads: 


"It  is  my  will  and  desire  that  my  executrix 
keep  all  of  my  land  and  manage  it  as  she  may 
see  proper  or  best  and  for  her  to  have  a  good 
living  out  of  the  income  during  her  life,  and  in 
the  event  of  her  death,  then  it  n  my  will  and  de- 
sire that  my  land  be  divided  equally  between 
my  two  daughters,  Mattie  Weathers  and  Nan- 
nie Nunnelly,  to  have  and  to  hold  during  their 
natural  lives,  and  in  the  event  of  the  death  of 
my  daughter,  Mattie  Weathers,  her  share  of  my 
land  shall  go  to  her  child  or  children,  and  in 
the  event  of  the  death  of  my  daughter,  Nannie 
Nunnelly,  then  her  share  of  my  land  shall  go 
to  her  child  or  children,  and  in  the  event  of  the 
death  of  either  of  my  two  daughters  above  nam- 
ed leaving  no  child  or  children,  then  their  share 
of  my  land  shall  go  to  the  other  daughter  and 
to  her  child  or  children  at  her  death." 

After  his  death,  as  appears  from  the  pe- 
tition, his  land  was  divided,  and  there  was 
allotted  to  Nannie  D.  Nunnelly  for  life,  with 
remainder  to  her  children,  one  tract  of  land 
containing  84%  acres  .and  another  tract  con- 
taining 27%  acres. 

Nannie  D.  Nunnelly  and  her  husband,  S. 
P.  Nunnelly,  had  eleven  children.  Seven  of 
the  children  died,  Intestate  and  unmarried, 
leaving  surviving  when  this  suit  was  decided 
in  the  lower  court  four  children,  viz.  James, 
Coleman,  Clifton,  and  Nancy,  three  of  whom 
are  infants.  One  of  the  seven  deceased  chil- 
dren died  while  the  suit  was  pending,  and 
Coleman,  who  was  an  infant  when  the  suit 
was  brought,  has  since  arrived  at  age. 

This  suit  was  brought  in  1916  by  S.  P. 
Nunnelly,  as  guardian  of  his  infant  children, 
and  S.  P.  Nunnelly  and  his  wife,  Nannie,  as 
individuals,  against  the  infant  children,  who 
are  represented  by  J.  T.  Farmer,  guardian 
ad  litem  In  this  suit  the  plaintiffs  set  up 
the  ownership  for  life  of  Nannie  D.  Nunnel- 
ly In  the  84% -acre  and  the  27%-acre  tract  of 
land  heretofore  mentioned,  with  remainder  to 
their  children. 

It  further  appears  from  the  petition  that 
previously,  in  a  suit  brought  In  the  Fayette 
circuit  court,  these  two  tracts  of  land  were 
sold,  the  proceeds  of  the  27%-acre  tract  be- 
ing reinvested  in  two  houses  and  lots  in  the 
city  of  Lexington,  but,  the  proceeds  not  be- 
ing sufficient  to  pay  the  purchase  price  of 
these  two  houses  and  lots,  a  mortgage  for 
$4,600  was,  by  the  consent  of  the  Fayette  cir- 
cuit court,  placed  on  this  property.  It  also 
appears  that  a  part  of  the  proceeds  of  the 
84% -acre  tract  was  re-invested  In  a  house 
and  lot  in  Lexington,  and  the  remainder  of 
the  proceeds  of  this  piece  of  land,  viz.  $5,000, 
is.  in  the  hands  of  the  commissioner  of  the 
Fayette  circuit  court 

It  further  appears  that  the  three  houses 
and  lots  in  Lexington  are  worth  $10,000, 
subject  to  the  mortgage  lien  of  $4,500.  It 
was  also  averred  that  S.  P.  Nunnelly  had 
no  property  or  Income  and  was  in  bad  health 
and  unable  to  labor  for  the  support  of  him- 
self or  his  children.  It  was  further  aver- 
red that  In  order  to  support  and  educate  the 
children  who  died,  as  well  as  the  children 
who  are  living,  debts  to  the  amount  of  more 
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than  $12,000  had  been  Incurred,  which  Indebt- 
edness was  secured  by  a  mortgage  on  the 
houses  and  lots  mentioned  and  217  acres  of 
land  owned  by  Nannie  D.  Nunnelly. 

The  prayer  of  the  petition  was  that  the 
three  houses  and  lots  in  Lexington  be  sold 
and  the  proceeds  applied  to  the  payment  of 
the  debt  before  mentioned.  It  was  also  ask- 
ed that  the  case  be  referred  to  the  commis- 
sioner to  ascertain  the  Indebtedness  of  Nan- 
nie D.  Nunnelly,  and  that  the  $5,000  in  the 
bands  of  the  commissioner  be  applied  to  the 
payment  of  the  debt  and  a  sufficient  amount 
of  the  property,  viz.  the  houses  and  lots,  be 
sold  to  pay  the  balance. 

In  an  amended  petition,  after  setting  out 
that  all  the  Indebtedness  was  created  in  edu- 
cating and  taking  care  of  the  children,  it 
was  further  averred  that  two  of  the  Infant 
children  were  of  tender  age,  and  that  their 
parents  were  not  able  to  furnish  them  the 
money  to  complete  their  education,  and  that 
the  Income  from  the  estate  was  not  suffi- 
cient for  that  purpose,  and  the  prayer  of 
this  amended  petition  was  that  the  Indebted- 
ness set  out  In  the  petition  be  adjudged  a 
lien  against  the  life  estate  of  Nannie  D.  Nun- 
nelly, and  also  against  the  remainder  Interest 
of  their  children. 

There  appears  In  the  record  we  have  the 
report  of  the  guardian  ad  litem,  but  there 
is  no  report  of  the  commissioner,  nor  Is  there 
any  evidence.  It  Is  also  shown  that  the 
court,  having  previously  overruled  a  demur- 
rer to  the  petition,  found  that  Nannie  D. 
Nunnelly  owned  a  life  interest  in  the  houses 
and  lots  in  Lexington,  with  remainder  to  her 
children,  and  that  there  was  an  indebtedness 
of  over  $15,000,  and  that  aU  this  indebted- 
ness was  incurred  in  maintaining  and  sup- 
porting the  children,  including  the  Infant 
children  now  living;  and  the  court  then  ad- 
judged that  the  $5,000  in  the  hands  of  the 
commissioner  be  applied  to  the  payment  of 
these  debts,  and  that  the  three  houses  and 
lots  in  Lexington  be  sold. 

After  this  the  master  commissioner  sold 
one  of  these  houses  and  lots  for  $3,260  to 
Freeman,  another  one  for  $3,250  to  Gardner, 
and  the  third  one  for  $6,000  to  Reese,  but  it  ap- 
pears from  the  report  that  Reese  did  not  com- 
ply with  the  terms  of  the  sale.  Subsequent- 
ly the  exceptions  to  the  report  >f  sale  filed 
by  Freeman  and  Gardner  were  set  aside.  The 
order  overruling  the  demurrer  of  the  guardi- 
an ad  litem  to  the  petition  was  also  set  aside, 
and  the  demurrer  sustained,  and  the  petition 
as  amended  dismissed.  From  this  judgment 
S.  P.  Nunnelly,  as  guardian,  S.  P.  Nunnelly 
and  Nannie  Nunnelly,  Individually,  and  their 
child,  James  R,  Nunnelly,  prosecute  this  ap- 
peal. 

[1]  Wie  are  Informed  In  the  brief  of  coun- 
sel for  the  appellants  that  this  suit  was 
brought  under  subsection  3  of  section  488  of 
the  Cavil  Code,  providing  that: 

"A.  vested  estate  of  an  infant  or  of  a  person 
of  unsound  mind,  in  real  property,  may  be  sold 


by  order  of  a  court  of  equity:  *  *  *  3.  In 
an  action  by  a  guardian  against  his  ward,  for  a 
sale  of  the  estate  for  the  maintenance  and  edu- 
cation of  the  ward." 

It  Is  provided  In  subsection  4  of  section 
492  of  the  Code  that: 

"In  the  actions  mentioned  in  subsections  3, 
4  and  5  of  section  489  *  •  *  facts  must  be 
stated  in  the  petition,  and  must  be  proved, 
showing  that  the  sale  will  benefit  the  defend- 
ant" 

It  Is  also  provided  In  section  493  that  be- 
fore a  sale  is  ordered  the  guardian  must  ex- 
ecute a  bond,  but  we  do  not  find  In  the  rec- 
ord any  evidence  or  any  bond.  It  Is  also  ap- 
parent from  the  pleadings  and  orders  of 
court  that  the  indebtedness  for  which  It  was 
sought  to  subject  the  estate  of  the  Infants 
was  not  created  In  their  education  or  main- 
tenance; certainly  very  little  of  It  could  have 
been  expended  in  the  education  and  mainte- 
nance of  the  three  living  infants.  Therefore 
the  court  had  no  jurisdiction  to  order  a  sale 
of  the  estate  of  these  Infants  for  the  purpose 
of  satisfying  the  indebtedness,  or  any  part  of 
it.  These  reasons,  briefly  stated,  furnish, 
conclusive  evidence  of  the  correctness  of  the 
Judgment  of  the  lower  court  In  setting  aside 
the  sales  and  in  sustaining  the  demurrer  to 
the  petition  as  amended. 

It  appears  that  counsel  for  the  appellants 
as  well  as  the  guardian  ad  litem  attempted 
to  raise  in  the  lower  court  the  question  as  to 
what  estate  the  children  of  Mrs.  Nunnelly 
took  under  the  fifth  clause  of  the  Darnaby 
will.  Counsel  for  the  appellants  Insist  that 
these  children  took  a  fee-simple  title,  sub- 
ject to  the  life  estate  of  their  mother,  Nan- 
nie D.  Nunnelly,  and  that  upon  the  death  of 
the  seven  children  intestate  and  unmarried 
their  Interest  in  the  estate  passed  under  the 
law  of  descent  and  distribution  to  the  par- 
ents of  the  children ;  while  the  guardian  ad 
litem  contends  that  under  the  will  the  chil- 
dren of  Mrs.  Nunnelly  took  a  defeasible  fee, 
subject  to  be  defeated  by  their  death  before 
the  death  of  their  mother,  and  that,  as  these 
seven  children  died  before  their  mother,  In- 
testate and  unmarried,  their  interest  la 
the  estate  passed  to  the  surviving  children. 
But  we  do  not  feel  at  liberty  to  determine 
this  controversy,  although  asked  to  do  so, 
because  It  does  not  appear  from  the  record 
to  have  been  decided  by  the  lower  court 
The  case,  after  the  sale  was  made,  was  sub- 
mitted for  Judgment  on  exceptions  filed  by 
the  purchasers  of  the  property,  and  also  on 
exceptions  filed  by  the  guardian  ad  litem. 

The  exceptions  filed  by  the  purchasers 
were:  (1)  That  there  was  a  lien  on  the  prop- 
erty for  taxes;  (2)  that  it  was  Incumbered  by 
an  easement;  (3)  that  no  bond  was  executed 
to  protect  the  Interest  of  the  Infants;  (4) 
that  the  court  had  no  jurisdiction  to  order  a 
sale;  (5)  and  that  the  children  of  Mettle 
Weathers,  who  had  a  contingent  Interest  in 
the  property,  were  not  made  parties  to  the 
suit 

The  exceptions  filed  by  the  guardian  ad 
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litem  were  that  the  court  had  no  jurisdiction 
to  order  the  sale,  and  that  the  children  of 
Mattle  Weathers  were  not  proper  parties  to 
the  suit 

The  order  disposing  of  these  exceptions  re- 
cites that  the  case  was  submitted  on  the  ex- 
ceptions to  the-  report  of  sale  filed  by  the 
purchaser  as  well  as  by  the  guardian  ad 
litem,  which  were  sustained  and  the  sale  set 
aside.  It  further  recites  that  the  demurrers 
of  the  guardian  ad  litem  to  the  first,  second, 
and  third  amended  petition  were  sustained, 
and  the  petition  and  amended  petitions  were 
dismissed.  From  this  order  this  appeal  is 
prosecuted. 

It  does  not  appear  from  this  order  that 
the  lower  court  passed  at  all  on  the  question 
as  to  what  Interest  the  children  of  Mrs.  Nun- 
nelly  took  in  the  estate,  or  on  the  question 
whether  this  Interest  on  the  death  of  any  of 
these  children,  intestate  and  unmarried,  be- 
fore the  death  of  their  mother  went  to  the 
parents  or  to  the  surviving  children.  But, 
aet  aside  from  this,  the  fifth  clause  of  the 
will  of  James  Darnaby  gave  his  estate  to  his 
wife  for  life,  and  at  her  death  directed  that 
It  should  be  divided  equally  between  his  two 
daughters,  Mattle  Weathers  and  Nannie  Nun- 
nelly— 

"to  have  and  to  hold  during  their  natural  lives, 
and  in  the  event  of  the  death  of  my  daughter, 
Mattle  Weathers,  her  share  of  my  land  shall  go 
to  her  child  or  children,  and  in  the  event  of  the 
death  of  my  daughter,  Nannie  Nunnelly,  then 
her  share  of  my  land  shall  go  to  her  child  or 
children,  and  in  the  event  of  the  death  of  either 
of  my  two  daughters  above  named  leaving  no 
child  or  children,  then  their  share  of  my  land 
shall  go  to  the  other  daughter  and  to  her  child 
or  children  at  her  death." 

[2]  it  farther  appears  that  Mattle  Weath 
era  died  in  1881,  and  we  learn  from  the  ex- 
ceptions filed  by  the  guardian  ad  litem  that 
Mattle  Weathers  left  children  surviving  her, 
This  being  so,  it  seems  to  us  that  the  chil- 
dren of  Mattle  Weathers  are  necessary  par- 
ties to  a  suit  Involving  the  construction  of 
the  Darnaby  will,  because,  according  to  the 
contention  of  the  guardian  ad  litem,  if  Mrs. 
Nunnelly  died  without  leaving  surviving 
bar  any  child  or  children,  then  her  share  of 
the  land  would  go  to  the  children  of  Mattle 
Weathers,  Mattle  Weathers  being  dead; 
while,  according  to  the  construction  of  the 
fifth  clause  of  the  Darnaby  will  contended 
for  by  counsel  for  Mrs.  Nunnelly,  neither 
Mattle  Weathers  nor  her  children  took  any 
interest  in  the  estate  given  to  Mrs.  Nunnelly 
and  her  children.  In  view,  therefore,  of  the 
fact  that  we  think  the  children  of  Mrs. 
Weathers  are  necessary  parties,  we  refrain 
from  expressing  any  opinion  whatever  as  to 
bow  this  will  should  be  construed. 

The  case  comes  here,  then,  on  the  excep- 
tions filed  by  the  purchasers  at  the  sale,  and 
on  the  demurrers  filed  by  the  guardian  ad 
litem.  On  these  questions  we  think  the  court 
correctly  held  that  the  sale  should  be  set 


aside,  and  also  correctly  held  that  the  de- 
murrers to  the  pleadings  should  be  sustained. 
On  a  return  of  the  case,  however,  the  plain- 
tiffs should  be  permitted  to  file  an  amended 
and  reformed  petition  setting  out  the  relief 
to  which  they  claim  to  be  entitled  and  asking 
for  a  construction  of  the  Darnaby  will,  and 
to  this  suit  the  children  of  Mrs.  Weathers 
should  be  made  parties. 
Wherefore  the  judgment  la  affirmed 


COMBS  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.   Jan.  28,  1917.) 

1.  Breach  or  the  Peace  «=»22  —  Illegal 
Sale  op  Liquor— Frequent  Conviction— 
Recognizance— Breach— Action. 

An  action  by  the  commonwealth  in  the  na- 
ture of  a  quasi  criminal  proceeding  on  the  recog- 
nizance to  keep  the  peace,  given  after  second 
conviction  of  illegal  sale  of  intoxicating  liquors, 
is  a  permissible  remedy  to  recover  for  violation 
of  the  bond. 

[Ed.  Note.— For  other  cases,  see  Breach  of  the 
Peace,  Cent  Dig.  |  14;  Dec.  Dig.  «=>22.] 

2.  Breach  or  the  Peace  «=>16  —  Bond  to 
Keep  Peace— Recognizance. 

Or.  Code  Prac.  §§  382-393,  deals  generally 
with  security  to  keep  the  peace,  and  section  393 
thereof  provides  that  if  the  security  so  required 
be  given  in  court  it  may  be  by  a  recognizance 
entered  into  in  open  court  upon  the  records  by 
the  clerk.  Ky.  St  §  2557b,  Bubsec.  3,  as  to  il- 
legal sales  of  intoxicating  liquor,  provides  that 
on  the  second  or  any  subsequent  conviction,  the 
court  shall  require  the  defendant  to  execute 
bond  in  the  sum  of  $200  to  be  of  good  behavior, 
but  the  court  may  in  its  discretion  increase  the 
amount  of  the  bond.  Held  that  on  a  second  con- 
viction for  illegal  sale  of  intoxicating  liquors,  the 
recognizance  as  provided  in  the  Criminal  Code 
could  be  taken  instead  of  a  technical  bond. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
the  Peace,  Cent  Dig.  ii  7,  12;  Dec.  Dig.  «=> 
16.] 

3.  Breach  ov  the  Peace  <©=22  —  Bond  to 
Keep  Peace— Recognizance. 

In  an  action  by  the  state  on  a  recognizance 
to  keep  the  peace  after  second  conviction  of  il- 
legal sale  of  intoxicating  liquor,  which  recog- 
nizance was  entered  into  without  objection,  It 
will  be  presumed  in  the  absence  of  attack  upon 
the  order  for  the  recognizance  that  the  court 
found  the  necessary  facts  before  making  the 
order. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
the  Peace,  Cent  Dig.  f  14;  Dec.  Dig.  <8=>22.] 

4.  Breach  or  the  Peace  <g=»22  —  Bond  to 
Keep  Peace— Recognizance. 

It  will  be  presumed  in  the  absence  of  appeal 
from  the  order  for  alleged  excessive  amount  of 
the  recognizance  that  the  sum  of  $1,000  was  not 
excessive,  though  Cr.  Code  Prac.  §  393,  provides 
that  the  sum  shall  be  $200,  but  that  in  its  dis- 
cretion the  court  may  increase  the  amount 

[Ed.  Note. — For  other  cases,  see  Breach  of  the 
Peace,  Cent  Dig.  {  14;  Dec  Dig.  <S=»22.] 

5.  Breach  or  the  Peace  <8=»19  —  Bond  to 
Keep  Peace— Recognizance. 

Under  such  act  where  one  convicted  of  il- 
legal sale  of  intoxicating  liquors  was  incorrigi- 
ble, and  the  docket  of  the  court  at  each  term 
was  plastered  with  indictments  against  him,  it 
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was  not  an  abase  of  discretion  for  the  court  to 
fix  a  recognizance  to  keep  the  peace  at  $1,000. 

[Ed.  Note.— For  other  cases,  see  Breach  of  the 
Peace,  Cent.  Dig.  §  13 ;  Dec.  Dig.  <8=19.] 

Appeal  from  Circuit  Court,  Perry  County. 

Action  by  the  Commonwealth  of  Kentucky 
against  Jack  Combs  and  another.  Judgment 
for  complainant,  and  defendant  Jack  Combs 
appeals.  Affirmed. 

C.  W.  Napier,  of  Hazard,  for  appellant  M. 
M.  Logan,  Atty.  Gen.,  for  the  commonwealth. 

THOMAS,  J.  Brltt  Combs  was  convicted 
In  two  cases  at  the  August,  1914,  term  of  the 
Perry  circuit  court  of  selling  liquor  in  viola- 
tion of  the  local  option  law.  On  the  third 
day  of  the  following  May  term  of  that  court 
he  was  convicted  In  one  case  of  the  same  of- 
fense, and  on  the  fourteenth  day  of  that  same 
term  he  was  again  convicted  In  seven  cases 
for  the  same  offense.  Immediately  after  the 
rendition  of  judgments  against  him  on  the 
latter  day,  the  court  required  him  to  execute 
bond  as  provided  by  subsection  S  of  section 
•  2557b  of  the  Kentucky  Statutes;  the  sub- 
section being  as  follows: 

"On  the  second  or  any  subsequent  conviction 
for  a  violation  of  said  act,  or  any  of  its  amend- 
ments, the  court  shall  require  the  defendant  to 
execute  bond  in  the  sum  of  two  hundred  dollars 
to  be  of  good  behavior  for  the  period  of  twelve 
months. 

"The  court  may,  in  his  discretion,  increase 
the  amount  of  the  bond,  and  if  the  bond  is  not 
given  the  defendant  shall  be  committed  to  the 
county  jail  for  a  period  not  exceeding  ninety 
days,  to  be  fixed  by  the  court." 

After  this,  and  upon  the  same  day,  Brltt 
Combs,  together  with  his  surety,  the  appellant 
Jack  Combs,  appeared  In  open  court  and  en- 
tered into  recognizance  with  the  common- 
wealth of  Kentucky  in  the  penal  sum  of 
$1,000,  that  being  the  amount  of  the  bond  re- 
quired by  the  court,  conditioned  that — 
"the  said  Dr.  Britt  Combs  would  keep  the  peace 
and  be  of  good  behavior  towards  all  citizens  of 
the  commonwealth  for  a  period  of  12  months  from 
this  date,  and  would  not,  during  said  period  of 
time,  commit  any  offense  against  the  laws  of 
this  commonwealth,  and  would  not  in  said  pe- 
riod of  time  sell  any  spirituous,  vinous  or  malt 
liquors  or  mixtures  thereof,  or  liquid  mixtures 
or  decoctions  which  produce  or  cause  intoxica- 
tion, either  directly  or  indirectly,  and  would  not 
in  said  period  of  time  suffer  or  permit  any  such 
liquors  to  be  sold,  disposed  of,  obtained  or  fur- 
nished on  premises  in  his  occupation  or  control, 
and  covenanted  that  in  default  of  any  obligation 
thereof  they  would  pay  to  the  commonwealth  of 
Kentucky  the  sum  of  $1,000,  which  bond  was  en- 
tered in  open  court" 

At  the  following  August,  1915,  term  of  the 
court,  the  principal  in  the  recognizance,  Brltt 
Combs,  was  indicted,  tried,  and  convicted  for 
six  separate  violations  of  the  local  option 
law,  which  violations,  or  at  least  some  of 
them,  are  shown  to  have  been  committed 
after  the  taking  of  the  recognizance  at  the 
May,  1915,  term  of  the  court.  This  suit  was 
filed  by  the  commonwealth,  through  the  com- 
monwealth's attorney  of  that  judicial  dis- 
trict, against  Brltt  Combs  and  his  surety, 


Jack  Combs,  seeking  a  Recovery  of  the 
amount  stipulated  in  the  bond  upon  the 
ground  that  Its  condition  had  been  broken  by 
the  defendant  Britt  Combs  selling  liquor  in 
violation  of  law  after  Its  execution. 

A  demurrer  to  the  petition  was  overruled, 
and  a  written  answer  filed,  which  denied 
everything  in  the  petition  except  the  entering 
In  the  recognizance.  The  suit  was  dismissed 
as  to  the  defendant  Brltt  Combs,  but  pro* 
ceeded  as  to  his  surety,  Jack  Combs,  and  upon 
trial  before  the  court,  a  jury  having  been 
waived,  judgment  was  rendered  against  him 
for  the  full  amount  stipulated  In  the  recog- 
nizance, and  to  reverse  that  judgment  he 
prosecutes  this  appeal. 

The  grounds  urged  for  a  reversal  are:  (1) 
"Because  plaintiff's  action  was  based  upon 
the  personal  recognizance  of  the  defendants 
Dr.  Britt  Combs  and  Jack  Combs,  and  neither 
the  defendant  Dr.  Brltt  Combs  or  Jack  Combs 
was  required  to  sign  any  bond  to  keep  the) 
peace,  or  any  other  writing)  or  obligation 
whatever,  and  in  fact  the  defendants  nor 
either  of  them  signed  any  bond  whatever  nor 
neither  was  required  by  the  court  to  do  so." 
(2)  Because  the  record  does  not  show  by 
separate  and  distinct  order  that  the  court  re- 
quired the  execution  of  the  recognizance,  nor 
does  It  appear  of  record  that  the  violations 
for  which  Brltt  Combs  was  indicted  and  con- 
victed at  the  May,  1015,  term  of  the  court 
occurred  subsequent  to  the  August,  1914, 
term  of  the  court  In  other  words,  complaint 
is  made  that  it  is  necessary  for  the  records 
of  the  court  to  show,  in  order  for  the  exer- 
cise of  the  authority  to  require  the  bond,  not 
only  that  there  was  a  second  conviction,  but 
that  such  conviction  was  for  an  offense  com- 
mitted after  the  first  conviction. 

That  courts  are  vested  with  power  and 
authority,  under  proper  showing,  to  require 
violators  of  the  law  to  enter  Into  obligation 
to  keep  the  peace  and  otherwise  observe  the 
rules  of  rectitude  and  decency,  has  long  been 
upheld.  The  courts  were  vested  with  such 
authority  in  many  Instances  under  the  com- 
mon law.  4  Blackstone's  Commentaries,  pp. 
254  and  255.  The  end  sought  to  be  accom- 
plished Is  twofold,  prevention  of  future  mis- 
behavior of  defendant  and  to  reform  him. 
Many  of  the  states  have  enlarged  the  com- 
mon-law authority  in  regard  to  this  partic- 
ular power  of  the  courts,  and  so  long  as  it 
is  confined  in  its  exercise  to  such  Instances 
as  will  have  a  reasonable  and  probable  tend- 
ency to  accomplish  either  of  the  purposes 
before  mentioned  the  statutes  have  been  up- 
held. State  v.  Woodard,  7  Kan.  App.  421, 
423,  63  Pac.  278;  State  v.  Miller,  56  Pac 
1132.1  In  12  Oyc.  p.  973,  the  authority  of 
the  court  or  presiding  judge  to  require  such 
bonds  as  we  now  have  under  consideration, 


» Reported  In  full  In  the  Pacific  Reporter;  re- 
ported a*  a  memorandum  decision  without  opinion 
In  60  Kan.  857. 
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both  at  common  law  and  by  statute,  la  thus 
stated: 

"At  common  law  the  judge  nay,  in  cases  of 
conviction  of  gross  misdemeanors,  require  the 
convict  to  give  security  for  his  future  good  be- 
havior. In  some  of  the  states  the  power  of  re- 
quiring security  for  good  behavior,  in  addition 
to  the  infliction  of  a  punishment,  is  conferred 
upon  the  courts  by  statute.  A  bond,  when  re- 
quired, should  be  a  general  bond  for  good  be- 
havior, and  not  a  special  recognizance  against 
the  doing  of  a  specific  act  not  in  itself  a  gross 
misdemeanor." 

The  same  principle  Is  stated  in  5  Cyc.  1028, 
and  has  been  recognized  by  this  court  contin- 
uously from  Its  creation. 

[t]  By  the  demurrer  it  may  be  insisted 
that  the  character  of  proceeding  or  remedy 
employed  in  this  case  was  called  In  question, 
for  it  might  be  contended  that  the  obligation 
being  made  in  the  nature  of  a  recognisance 
should  be  enforced  by  an  order  taking  it  for 
forfeited,  and  upon  which  a  summons  for 
the  defendants  should  have  been  Issued,  as 
la  the  practice  in  cases  of  a  forfeited  ball 
bond;  but  this  is  untenable  for  several  rea- 
sons, among  which  are  that  by  statute  the 
commonwealth  Is  given  a  right  to  proceed 
where  certain  characters  of  punishments  are 
Involved,  especially  where  the  infliction  of 
a  penalty  is  sought  to  be  enforced,  by  a  penal 
action  In  the  nature  of  a  civil  proceeding 
such  as  this  is.  The  supposed  analogy  be- 
tween the  remedy  for  the  enforcement  of  a 
forfeited  ball  bond  and  this  character  of  pro- 
ceeding does  not  obtain,  as  the  right  to  a 
forfeiture  of  bail  bonds  is  manifested  by  the 
fact  of  the  defendant's  absence  in  court,  or 
at  the  place  where  his  bond  required  him  to 
be,  while  in  this  character  of  case  the  right 
of  the  commonwealth  to  recover  must  be 
shown  by  testimony  heard.  Furthermore,  In 
5  Cyc.  p.  1028,  with  reference  to  this  charac- 
ter of  remedy,  this  statement  is  found: 

"It  is,  however,  to  be  observed  that,  strictly 
speaking,  such  proceedings  are  not  criminal  or 
even  quasi  criminal  in  their  character,  and  that 
the  rules  governing  criminal  proceedings  are 
not  applicable  to  them." 

But  whether  a  proceeding  to  require  one 
to  execute  bond  to  keep  the  peace  or  to  se- 
cure his  good  behavior  is  a  criminal  or  civil 
proceeding,  we  are  convinced  that  an  action 
by  the  commonwealth  of  the  nature  of  the 
one  employed  in  this  case  is  a  permissible 
remedy  to  recover  for  a  violation  of  the  bond 

[2]  Recurring  now  to  the  grounds  herein- 
before stated  for  a  reversal,  and  considering 
the  first  one,  It  is  sufficient  to  say  that  the 
question  presented  Is  not  to  be  determined 
by  what  may  be  the  technical  definition  of 
the  word  "bond,"  as  used  in  the  statute,  nor 
to  determine  what  9s  ordinarily  included 
within  the  scope  of  that  term  when  used  In 
such  connections.  Subsection  3  of  the  stat- 
ute, supra,  under  which  the  obligation  sued 
on  was  taken,  was  enacted  long  after  the 
enactment  of  chapter  2,  title  10,  of  the  Crim- 
inal Code  of  Practice.  That  chapter  of  the 
Criminal  Code  deals  generally  with,  the  sub- 


ject of,  and  authority  for,  the  requiring  of 
bonds  to  keep  the  peace  or  for  good  behavior, 
and  section  898,  which  is  a  part  of  it,  is: 

"If  the  security  required  in  this  chapter  be 
given  in  court,  it  may  be  by  a  recognizance  en- 
tered into  in  open  court,  and  entered  upon  the 
records  by  the  clerk." 

Subsection  3  of  the  section  of  the  statute, 
supra,  is  but  an  enlargement  of  the  scope  of 
that  chapter  of  the  Criminal  Code,  including 
the  creation  of  additional  instances  when 
such  bond  may  be  required.  It  is  to  be  pre- 
sumed that  the  method  of  taking  the  bond 
therein  provided  for,  as  well  as  the  charac- 
ter of  the  obligation  which  the  court  might 
require,  should  be  governed  by  the  provisions 
of  the  Criminal  Code  of  Practice  then  in  ex- 
istence applicable  to  that  subject,  and  that 
It  was  recognized  by  the  Legislature  when  It 
enacted  subsection  3  of  the  statute  that  it 
would  be  competent  for  the  court,  if  the 
bond  should  be  executed  in  court,  to  accept 
It  in  the  form  of  a  recognizance.  We  there- 
fore conclude  that  the  court  bad  authority 
to  require  the  obligation  entered  into  to  be 
executed  as  a  recognizance  and  entered  upon 
the  records  of  the  court. 

[3]  Considering  now  the  second  point  urg- 
ed, it  may  be  admitted,  as  it  is  true,  that  be- 
fore the  bond  can  be  exacted  by  the  court  the 
second  conviction  must  be  for  an  offense 
which  was  committed  after  the  first  convic- 
tion. Hyser  v.  Commonwealth,  116  Ey.  410, 
76  S.  W.  174,  25  Ky.  Law  Rep.  608 ;  Sharp  v. 
Commonwealth,  124  S.  W.  316.  But  in  each 
of  those  cases  the  question  was  raised  by 
a  direct  appeal  from  the  order  or  Judgment 
of  the  court  requiring  bond,  and  the  question 
was  presented  to  this  court  In  a  direct  pro- 
ceeding prosecuted  for  the  very  purpose  of 
calling  in  question  and  to  reverse  the  court's 
Judgment  wherein  the  bond  was  exacted. 
The  facts  are  altogether  different  in  the  case 
with  which  we  are  dealing.  There  was  no 
appeal  from  the  order  of  the  court  requiring 
the  execution  of  the  recognizance.  On  the 
contrary,  it  was  executed  without  question, 
and  after,  as  it  appears  of  record,  there 
had  been  previous  convictions  of  the  defend- 
ant Britt  Combs  at  the  August,  1014,  term  of 
the  court.  In  the  order  requiring  the  recog- 
nisance to  be  executed  it  appears  that  the 
court  found  that  the  defendant  Britt  Combs 
had  been  twice  convicted  in  that  same  court 
for  the  offense  of  selling  liquor  in  violation 
of  the  local  option  law,  and  in  this  collateral 
attack  of  that  order  it  will  be  presumed  (es- 
pecially if  it  is  shown  that  the  second  con- 
viction was  at  a  subsequent  term  of  court  to 
the  first  conviction)  that  the  court  found  the 
requisite  facte  to  authorize  it  to  require  the 
bond  to  be  executed.  In  other  words,  it  will 
now  be  presumed  that  the  rule  as  to  the  sub- 
sequent commission  of  the  second  offense  as 
announced  in  the  cases,  supra,  was  adhered 
to  and  observed  by  the  court  when  It  made 
the  order  requiring  the  execution  of  the  bond. 
If  the  court's  Judgment  in  that  particular 
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was  erroneous  because  of  a  noncompliance 
with  the  rule  as  held  In  the  cases  to  which 
we  have  adverted,  It  was  the  duty  of  the  de- 
fendant, If  he  desired  to  question  It,  to  have 
prosecuted  an  appeal.  This  he  failed  to  do, 
and  In  this  collateral  attack  the  ancient  and 
long-adhered  to  rule  that  the  necessary  facts 
conferring  Jurisdiction  will  be  presumed  will 
be  applied. 

[4]  What  we  have  Just  said  also  applies  to 
the  objection  that  the  court  should  not  have 
required  a  bond  for  a  larger  sum  than  $200. 
But  If  we  were  at  liberty  to  review  the  order 
of  the  court  In  this  particular,  It  will  be 
found  In  the  last  paragraph  of  the  subsection 
of  the  statute,  supra,  that  the  court  in  its 
discretion  may  Increase  the  amount  of  the 
bond,  and  we  do  not  find  wherein  that  dis- 
cretion was  abused  In  this  case.  The  very 
purpose  of  lodging  Buch  discretion  with  the 
court  was  to  unable  It  to  make  the  preventive 
remedy  apply  to  the  facts  of  the  case  so  as  to 
accomplish  the  desired  purposes,  one  of  which 
Is,  as  we  have  seen,  to  prevent  a  recurrence 
or  repetition  of  the  law's  violation. 

[S]  The  defendant  Brltt  Combs  is  shown  to 
have  been  Incorrigible.  The  docket  of  the 
court  at  each  term  was  plastered  with  Indict- 
ments against  him,  and  If  the  court  has  au- 
thority to  enlarge  the  fixed  sum  of  $200  found 
In  the  statute  In  any  case  at  all,  under  the 
discretion  given  to  it,  It  most  certainly  should 
have  done  so  in  this  case,  and  under  the  facts 
presented  we  do  not  find  that  It  abused  that 
discretion. 

Perceiving  no  errors,  the  Judgment  is  af- 
firmed. 


LOCK  et  al  v.  STOUT,  Circuit  Judge. 
(Court  of  Appeals  of  Kentucky.  Jan.  10, 1917.) 

1.  Insurance  «J=»50— Stock  Companies— Re- 
ceiver—Assessments. 

Under  Ky.  St  }  647,  making  stockholders 
liable  to  creditors  for  unpaid  stock  subscrip- 
tions, the  receiver  of  an  insolvent  Insurance 
company  may  collect  such  subscriptions. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S!  8,  68-91;  Dec.  Dig.  «=>50.] 

2.  Insurance  <8=50  —  Stock  Companies  — 
Stockholders'  Liability  to  Receiver. 

Under  Ky.  St  {  647,  making  stockholders 
liable  to  creditors  for  unpaid  subscriptions,  and 
also  for  the  par  value  of  their  stock,  the  receiver 
of  an  insolvent  insurance  company  cannot  en- 
force the  last-named  liability,  since  it  is  not  a 
corporate  asset. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  ff  8,  58-81;  Dec.  Dig.  <8=50.] 

3.  Insurance   ®=»50—  Stock  Companies  — 
Receivers— Assessments. 

Civ.  Code  Prac.  |  65,  authorizing  receivers 
to  sue  in  the  county  of  their  qualification,  ap- 
plies to  the  receiver  of  an  insolvent  insurance 
company  suing  its  stockholders  living  in  other 
counties  for  unpaid  subscriptions,  since  such 
collection  of  the  assets  is  incidental  to  the  re- 
ceivership. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  tf  8,  58-61;  Dec.  Dig.  «=»50.] 


ets»For  other 


4.  Insurance  «=50  —  Stock  Companies  — 
Receivers— AcrmoN  Aoainw  Stockhold- 
ers. 

Under  Ky.  St  I  75S,  authorising  the  insur- 
ance commissioner  to  secure  injunctions  against 
the  doing  of  business  by  insolvent  insurance 
companies,  and  authorising  enjoining  court  t» 
settle  such  company's  affairs,  etc.,  such  court 
has  jurisdiction  of  a  receiver's  suit  to  collect 
unpaid  stock  subscriptions,  although  the  stock- 
holders reside  outside  the  county. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  8,  58-61;  Dec.  Dig.  «=>50.) 

Petition  by  J.  S.  Lock  and  others  for  a 
writ  of  prohibition  against  Robert  L.  Stout, 
as  Judge  of  the  Franklin  Circuit  Court.  De- 
murrer to  petition  sustained,  and  writ  de- 
nied. 

Hazelrigg  ft  Hazelrigg,  of  Frankfort,  Black, 
Black  ft  Owens,  of  Barbourvllle,  Vaughan  A 
Howes,  of  Palntsville,  and  J.  P.  Hobson  * 
Son,  of  Frankfort,  for  petitioners.  Scott  & 
Hamilton  and  H.  V.  McChesney,  all  of  Frank- 
fort, for  respondent 

SETTLE,  a  J.  The  petitioners,  J.  S, 
Lock  and  others,  seek  In  this  case,  by  peti- 
tion filed  In  this  court,  a  writ  of  prohibition 
against  the  respondent  Robert  L.  Stout  as 
judge  of  the  Franklin  circuit  court,  to  pre- 
vent him  from  further  proceeding  In  the 
hearing  or  determination  of  the  matters  in 
controversy  between  the  petitioners  and  J. 
W.  Jeff ers,  receiver  of  the  Central  Life  In- 
surance Company,  raised  by  the  answer  and 
cross-petition  of  the  latter  filed  In  an  action 
pending  therein,  brought  by  M.  C.  Clay,  in- 
surance commissioner  of  the  state  of  Ken- 
tucky, against  the  Central  Life  Insurance 
Company  growing  out  of  Its  Insolvency  and 
the  liquidation  of  its  business  and  affairs. 

The  Central  Life  Insurance  Company  was 
Incorporated  under  the  laws  of  the  state  of 
Kentucky  on  July  8,  1911,  with  an  author- 
ized capital  stock  of  $100,000,  which,  on  the 
17th  day  of  January,  1912,  was  increased  to 
$600,000.  The  business  for  which  the  corpo- 
ration was  organized  and  in  which  it  en- 
gaged was  that  of  Insuring  the  lives  of  per- 
sons who  might  be  found  willing  to  purchase 
of  it  Insurance  and  accept  of  it  policies  there- 
for. 

In  December,  1915,  the  action  mentioned 
was  instituted  in  the  Franklin  circuit  court 
by  the  Insurance  commissioner  under  and  by 
virtue  of  section  753,  Ky.  Statutes,  it  being 
alleged  in  the  petition  that  the  insurance 
company  was  Insolvent  necessitating  the 
winding  up  of  its  affairs,  and  praying  that 
an  injunction  be  issued  restraining  it  from 
further  doing  business,  and  that  a  receiver 
be  appointed  to  take  charge  of  its  property 
and  assets,  collect  what  was  due  It  and  set- 
tle its  obligations.  The  Central  life  Insur- 
ance Company  making  no  defense  to  the  ac- 
tion, judgment  went  by  default  the  injunc- 
tion was  granted,  and  J.  W.  Jeffers,  master 
commissioner  of  the  Franklin  circuit  court. 
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was  appointed  receiver  to  take  charge  of, 
wind  up,  and  settle  the  affairs  of  -  the  Insur- 
ance company.  The  company  was  ordered 
to  turn  over  all  of  Its  property,  assets, 
boots,  and  papers  to  the  receiver,  and  the 
latter  to  ascertain  the  assets  and  liabilities 
of  the  company  and  report  same  to  the  court, 
and,  under  the  court's  directions,  to  do  any 
and  all  things  necessary  to  the  proper  and 
legal  settlement  of  the  affairs  of  the  com- 
pany. On  October  30th,  the  receiver  filed  In 
the  action  an  answer,  which  he  made  a  cross- 
petition  against  the  petitioners  and  others,  In 
which  It  was  alleged  that  the  Central  Life 
Insurance  Company's  Indebtedness  amounted 
to  $82,000;  that  Its  available  assets,  exclu- 
sive of  stock  subscriptions,  did  not  exceed 
958,000;  and  that  there  was  due  it  unpaid 
stock  subscriptions  amounting  to  about  $189,- 
000,  the  immediate  collection  of  which  was 
necessary  In  order  to  pay  the  debts  and  wind 
tip  the  affairs  of  the  company.  It  was  fur- 
ther alleged  in  the  answer  and  cross-petition 
that  the  unpaid  stock  subscriptions  were  ow- 
ing by  the  183  persons,  including  the  peti- 
tioners, made  defendants  therein,  and  the 
amount  due  from  each  of  them  specifically 
set  forth.  The  defendants  reside  In  various 
counties  of  Kentucky,  a  few  of  them  outside 
of  the  state,  and  none  of  them  In  Franklin 
county.  The  prayer  of  the  answer  and  cross- 
petition  asked  that  the  receiver  be  given  au- 
thority to  collect  of  each  of  these  alleged  de- 
linquents, in  the  one  action  brought  by  the 
insurance  commissioner,  the  amount  owing 
by  him.  The  petitioners  herein,  following 
the  service  of  summons  upon  each  of  them 
on  the  cross-petition,  filed  pleas  to  the  ju- 
risdiction of  the  Franklin  circuit  court,  to 
which  the  court  sustained  a  demurrer  filed  by 
the  receiver,  thereby  holding  that  it  had  Ju- 
risdiction in  that  action  of  the  persons  of  the 
defendants,  and  to  pass  on  all  questions  that 
might  be  involved  In  the  attempted  collec- 
tion by  the  receiver  of  the  unpaid  stock  sub- 
scriptions owing  by  them  respectively.  Their 
dissatisfaction  with  this  ruling  induced  the 
petitioner  to  institute  in  this  court  the  pres- 
ent action  for  a  writ  of  prohibition. 

[1, 3]  It  Is  contended  by  the  petitioners 
that  as  the  liability  of  the  183  defendants  in 
the  cross-petition  Is  fixed  and  distinct — that 
Is,  a  separate  obligation  claimed  against 
each  and  the  defense  of  each  arises  from  or 
may  upon  varying  facts — and  all  of  them  re- 
side in  counties  other  than  Franklin,  the 
Franklin  circuit  court  has  no  jurisdiction  to 
enforce  these  several  liabilities  against  them. 
On  the  other  hand,  it  is  contended  by  the  re- 
spondent that  the  question  of  jurisdiction 
here  raised  by  the  petitioners  was  settled 
adversely  to  their  contention  by  the  opinion 
of  this  court  in  White  v.  Harbeson,  Judge, 
168  Ky.  224,  183  S.  W.  476,  L.  R.  A.  1916D, 
1129,  in  which  it  was  held  that  in  an  action 
brought  in  a  court  of  equity  by  creditors  to 
settle  the  affairs,  of  an  Insolvent  co-operative 


Insurance  corporation  in  the  hands  of  a  re- 
ceiver, upon  cross-petition  of  the  receiver 
against  the  policy  holders,  who  were  also 
stockholders,  seeking  to  enforce  their  liabili- 
ty for  an  assessment  permissible  under 
the  insurance  company's  charter  and  made 
by  the  court,  the  court  would  take  and 
could  properly  exercise  jurisdiction  to  grant 
the  relief  sought,  though  some  of  the  policy 
holders  resided  and  were  summoned  in  other 
counties  than  that  in  which  the  action  was 
pending;  as  such  relief  was  ancillary  or  inci- 
dental to  the  main  object  of  the  action,  it 
would  prevent  a  multiplicity  of  raits  and 
avoid  the  great  expense  attendant  upon 
bringing  separate  suits  at  law  against  each 
policy  holder.  After  rejecting  in  that  case 
the  same  objections  to  the  jurisdiction  of  the 
court  that  are  here  urged  by  the  petitioners, 
and  quoting  from  the  several  authorities 
deemed  sufficient  to  support  our  reasons 
therefor,  we,  la  the  opinion,  said: 

"It  la  apparent,  therefore,  that  while  a 
creditor  of  an  insolvent  corporation  may  sne 
a  stockholder  at  law  upon  his  statutory  liabil- 
ity, as  allowed  in  Williams'  Ex'r  v.  Chamber- 
lain, 123  Ky.  160,  94  8.  W.  29,  29  Ky.  Law 
Rep.  600,  that  fact  does  not  militate  against 
the  right  of  the  creditor  to  sue  in  equity  an  in- 
solvent corporation  and  its  stockholders  to  en- 
force the  statutory  liability  of  the  stockholders. 
The  right  to  bring  such  equitable  action  has 
been  recognized  and  allowed,  not  only  in  the 
case  of  Caatleman  v.  Holmes,  4  J.  J.  Marsh. 
1,  supra,  but  also  in  the  more  recent  case  of 
Gamewell  Fire  Alarm  Tel.  Co.  v.  Police  Tel. 
Co.,  116  Ky.  780,  76  S.  W.  862,  25  Ky.  Law 
Rep.  1010.  The  action  last  mentioned  was  in- 
stituted by  the  creditors  in  the  chancery  court, 
by  judgment  of  which  the  statutory  liability 
of  a  nonresident  stockholder  was  enforc- 
ed.   *   *  • 

"It  is  our  conclusion  that,  in  an  action 
brought  to  settle  the  affairs  of  an  insolvent  cor- 
poration in  the  hands  of  a  receiver  and  wherein 
the  latter  is  seeking  to  enforce  the  statutory 
liability  of  the  stockholders,  a  court  of  equity 
has  jurisdiction  to  (rant  the  relief  here  sought 
against  the  several  stockholders,  though  the 
amounts  sued  for  be  less  than  $50,  respectively, 
and  they  reside  and  were  summoned  in  a  coun- 
ty or  counties  other  than  that  in  which  the  ac- 
tion was  brought;  and,  further,  that  such  ju- 
risdiction exists  notwithstanding  the  fact  that 
the  receiver  had  a  concurrent  remedy  at  law 
by  instituting  actions  at  law  against  each  stock- 
holder to  enforce  his  liability,  in  the  county  of 
his  residence.  In  other  words,  such  jurisdic- 
tion is  possessed  and  may  be  exercised  by  the 
court  because  the  right  of  the  receiver  to  re- 
cover of  each  stockholder  is  incident  to  the 
settlement  of  the  corporation's  affairs;  and  for 
the  further  reason  that  to  do  so  will  prevent 
a  multiplicity  of  suits  and  enable  the  court  to 
do  complete  justice  in  the  action  before  it. 

"If  right  in  the  conclusion  that  the  Kenton 
circuit  court,  law  and  equity  division,  has  the 
jurisdiction  claimed  and  attempted  to  be  ex- 
ercised by  it,  it  follows  that  the  venue  of  the 
action  is  fixed  by  section  65,  Civil  Code.  More- 
over, the  expenses  incident  to  the  enforcement  of 
the  equitable  remedy  invoked  by  the  receiver 
will  be  insignificant  as  compared  with  what 
such  expense  would  be  if  he  were  compelled  to 
resort  to  suits  at  law  against  the  several  stock- 
holders sought  to  be  held  liable.  Manifestly,  if 
a  suit  at  law  against  each  stockholder,  in  the 
county  of  his  residence,  were  required,  the  costs 
resulting  in  each  of  such  action  would  amount 
to  nearly  as  much,  and,  in  Borne  instances,  more 
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than  the  amount  of  the  assessment  owing,  and, 
in  any  event,  such  costs,  together  with  those 
in  the  main  action,  when  paid,  would  leave 
nothing  of  consequence  to  be  distributed  to  the 
creditors  of  the  corporation." 

We  fall  to  see  the  distinction  attempted  to 
be  made  by  counsel  for  the  petitioners  be- 
tween this  case  and  that  of  White  v.  Harbe- 
son,  Judge,  supra.  In  that  case  the  recovery 
sought  by  the  receiver  on  cross-petition 
against  the  stockholders  respectively,  who 
were  also  policy  holders,  was  $3  on  each  $100 
of  Insurance  In  force  which  the  company  bad 
granted;  and,  as  It  was  a  co-operative  or 
assessment  company,  the  assessment  was 
made  as  required  by  section  709a,  Ky.  Stat- 
utes. But  the  liability  imposed  by  the  as- 
sessment upon  the  stockholders  was  several 
and  distinct  No  single  stockholder  was 
liable  for  the  amount  assessed  against  any 
other  stockholder,  and  the  stockholders  re- 
sided In  various  counties  of  the  state.  In 
the  instant  case,  the  liability  of  the  stock- 
holders sought  to  be  enforced  by  the  receiver 
does  not  arise  out  of  an  assessment,  but  out 
of  their  voluntary  subscriptions  for  stock 
in  the  insurance  company,  wbich  it  is  alleged 
have  not  been  paid.  The  liability  thus  in- 
curred, like  that  of  the  stockholders  In  White 
v.  Harbeson,  supra,  Is  several  and  distinct. 
But  the  fact  that  It  arises  out  of  contract, 
Instead  of  an  assessment,  does  not  in  prin- 
ciple differentiate  this  case  from  that  of 
White  v.  Harbeson,  supra.  In  either  case, 
the  recovery  may  be  had  by  the  receiver 
for  the  purpose  of  paying  the  debts  .of  the 
corporation  and  settling  its  affairs.  The  re- 
ceiver may  sue  for  unpaid  stock  subscrip- 
tions, for,  under  section  647,  Ky.  Statutes, 
they  constitute  assets  of  the  Insolvent  cor- 
poration, and  for  that  reason  may  be  sub- 
jected to  the  demands  of  its  creditors.  Louis- 
ville Banking  Co.  v.  Elsenman,  94  Ky.  83, 
21  S.  W.  631,  1049.  14  Ky.  Law  Rep.  705,  19 
It.  B.  A.  684,  42  Am.  St.  Rep.  335;  Tiger 
Shoe  Mfg.  Co's  Trustee  v.  Shanklin,  125  Ky. 
715,  102  S.  W.  295,  31  Ky.  Law  Rep.  298, 
31  L.  R.  A.  (N.  S.)  365.  The  corporation 
might  as  such,  by  suit  prior  to  its  insolven- 
cy, have  enforced  the  collection  of  these  un- 
paid subscriptions  (though  not  in  a  single 
action  against  all  of  them),  and  when,  by 
reason  of  its  Insolvency,  its  property  and  af- 
fairs were  put  into  the  hands  of  the  receiv- 
er, It  became  his  duty  to  collect  the  unpaid 
subscriptions  for  the  benefit  of  the  creditors 
of  the  corporation  and  to  settle  its  affairs; 
In  doing  which  he  may,  for  the  reasons  stat- 
ed in  White  v.  Harbeson,  supra,  in  the  one 
action  brought  to  settle  the  affairs  of  the 
corporation  and  In  which  be  was  appointed 
receiver,  sue  all  stockholders  for  unpaid  sub- 
scriptions owing  by  them  to  the  corporation. 

[2]  The  receiver  Is  without  power  to  col- 
lect of  the  stockholders  of  the  Insolvent  cor- 
poration the  double  liability  Imposed  upon 
them  by  section  547,  Ky.  Statutes,  supra,  be- 
cause such  double  liability  arises,  not  only 
out  of  the  insolvency  of  the  corporation  of 


which  they  are  stockholders,  but  more  par- 
ticularly because  of  the  fact  that  its  assets 
have  been  exhausted  and  its  debts  in  whole 
or  in  part  left  unpaid.  In  other  words,  the 
double  liability  imposed  upon  the  stockhold- 
ers of  the  corporation  by  the  statute  is  in 
the  nature  of  a  security  to  the  creditors,  and 
not  an  asset  of  the  corporation;  and  we  so 
declared  in  Farmers*  Bank  of  Wickliffe  v. 
Scott,  144  Ky.  575,  139  S.  W.  801,  in  which 
it  was  held  that  for  the  reasons  stated  the 
assignee  of  an  insolvent  bank  could  not  col- 
lect from  the  stockholders  the  double  lia- 
bility imposed  by  the  statute,  and  that  such 
liability  could  be  enforced  at  the  cult  of  a 
creditor  or  creditors  alone. 

Without  further  pursuing  the  analogy  be- 
tween the  Instant  case  and  White  v.  Harbe- 
son, Judge,  supra,  it  is  sufficient  to  say  it 
would  seem  that  all  the  reasons  given  in  the 
latter  case  for  the  conclusion  therein  reached 
that  the  Kenton  circuit  court  had  Jurisdiction 
in  the  one  action  brought  to  settle  the  affairs 
of  the  Kentucky  Fire  Insurance  Company,  at 
the  suit  of  the  receiver  on  cross-petition,  to 
compel  of  the  stockholders  In  the  Kentucky 
Fire  Insurance  Company  the  payment  of  the 
amounts  assessed  against  them  respectively 
in  behalf  of  the  creditors  of  the  insurance 
company,  exist  and  apply  in  behalf  of  the 
receiver  In  the  instant  case.  In  other  words, 
the  jurisdiction  held  to  be  in  the  Kenton  cir- 
cuit court  in  that  case  is,  in,  the  Instant  case, 
possessed  and  may  be  exercised  by  the  Frank- 
lin circuit  court,  because  the  right  of  the  re- 
ceiver to  recover  of  each  stockholder  Is  an- 
cillary or  incident  to  the  settlement  of  the 
corporation's  affairs;  and  for  the  further 
reason  that  to  allow  the  recovery  by  the  re- 
ceiver and  here  attempted  will  prevent  a 
multiplicity  of  suits  and  enable  the  court  to 
do  complete  justice  in  the  one  action  before  it. 

[4]  Iu  addition  to  his  claim  of  jurisdiction 
for  the  reasons  stated  in  White  v.  Harbe- 
son, Judge,  supra,  the  respondent  contends 
that  such  jurisdiction  is  expressly  conferred 
upon  the  Franklin  circuit  court  by  section 
753,  Ky.  Statutes,  which  provides: 

"If  he  is  of  the  opinion,  upon  examination  or 
other  evidence,  that  a  foreign  insurance  com- 
pany is  in  an  unsound  condition,  or  if  it  has 
failed  to  comply  with  the  law,  or  if  its  officers 
or  agents  refuse  to  submit  to  examination  or 
to  perform  any  legal  obligation  in  relation  there- 
to, or.  if  a  life  insurance  company,  that  its  ac- 
tual funds  are  less  than  its  liabilities,  he  shall 
revoke  or  suspend  all  certificates  of  authority 
granted  to  it  or  its  agents,  and  shall  cause 
notifications  thereof  to  be  published  in  some 
newspaper  of  this  state  having  general  circu- 
lation therein;  and  no  new  business  shall  there- 
after be  done  by  it  or  its  agents  in  this  common- 
wealth while  such  default  or  disability  con- 
tinues, nor  until  its  authority  to  do  business  is 
restored  by  the  commissioner.  If,  upon  exam- 
ination, he  is  of  opinion  that  any  domestic  in- 
surance company  is  insolvent,  or  has  exceeded 
its  powers,  or  has  failed  to  comply  with  toy 
provision  of  law,  or  that  its  condition  is  such 
as  to  render  its  further  proceedings  hazardous 
to  the  public  or  to  its  policy  holders,  he  shall 
revoke  or  suspend  all  licenses  issued  to  it  or 
its  agents,  and  cause  notice  thereof  to  be  pub- 
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Sabed  In  some  paper  having  general  circula- 
tion in  the  state;  and  it  is  hereby  also  made 
the  duty  of  the  Commissioner  to  immediately 
notify  the  general  agents  of  the  foreign  or  do- 
mestic company  suspended  of  the  suspension, 
and  it  shall  be  the  duty  of  said  agents  to  im- 
mediately notify  persons  insured  by  them  of 
such  suspension  by  the  commissioner,  and  for 
failure  so  to  do  upon  the  part  of  the  commis- 
sioner or  agent,  he  shall  be  fined  not  less  than 
fifty  nor  more  than  one  hundred  dollars  for  each 
offense;  he  shall  also  apply  to  the  judge  of  the 
Franklin  circuit  court,  or  the  judge  of  the  cir- 
cuit court  where  the  company  is  located,  to 
issue  an  injunction  restraining  it  in  whole  or 
in  part  from  further  proceeding  with  its  busi- 
ness. Such  judge  may,  in  his  discretion,  issue 
the  injunction  forthwith,  or  upon  notice  and 
hearing  thereon,  and  after  a  full  hearing  of  the 
matter  may  dissolve  or  modify  such  injunction 
or  make  it  perpetual;  and  may  make  all  orders 
and  decrees  needful  in  the  premises  and  may 
appoint  agents  or  receivers  to  take  possession 
of  the  property  and  effects  of  the  company,  and 
to  settle  its  affairs  subject  to  such  rules  and 
orders  as  the  court  may  from  time  to  time  pre- 
scribe, according  to  the  course  of  proceedings  in 
equity:  Provided,  that  if  any  injunction  issued 
hereunder  be  dissolved,  and  the  court  or  judge 
dissolving  the  same  shall  not  state  in  the  or- 
der or  decree  of  dissolution  that  there  were  rea- 
sonable grounds  for  procuring  such  injunction, 
the  cost  of  such  proceeding  shall  be  taxed  and 
paid  out  of  the  funds  of  the  Insurance  Depart- 
ment" 

It  win  be  observed  that,  in  addition  to  the 
other  powers  conferred  upon  him  by  the  pro- 
visions of  the  section  supra,  the  Insurance 
Commissioner  of  the  State,  in  the  event  he 
discovers  that  any  domestic  Insurance  com- 
pany Is  insolvent,  or  its  condition  is  such  as 
to  render  its  further  proceedings  hazardous 
to  the  public  or  to  its  policy  holders,  has 
the  power  to  revoke  its  license,  and  also  to 
apply  to  the  judge  of  the  Franklin  circuit 
court,  or  the  judge  of  the  court  where  the 
company  Is  located,  to  Issue  an  Injunction 
restraining;  it  in  whole  or  in  part  from  fur- 
ther proceeding  with  its  business.  Under  the 
right  of  election  thus  conferred,  if  the  com- 
missioner select  the  Franklin  circuit  court 
for  the  purposes  or  any  of  them  indicated, 
the  judge  of  that  court  would  possess  com- 
plete Jurisdiction  to  exercise  all  the  powers 
which  are  conferred  by  the  subsequent  pro- 
visions of  the  section,  which  powers  are  quite 
broad  and  comprehensive  as,  among  other 
things,  they  declare  that  the  judge  "may 
■ake  all  orders  and  decrees  needful  in  the 
premises  and  may  appoint  agents  or  receivers 
to  take  possession  of  the  property  and  effects 
of  the  company,  and  to  settle  Its  affairs  sub- 
ject to  such  rules  and  orders  as  the  court 
stay  from  time  to  time  prescribe,  according  to 
the  course  of  proceeding  in  equity."  The 
authority  here  conferred  is  broad  enough  to 
empower  the  judge  of  the  Franklin  circuit 
court,  in  the  character  of  case  that  we  here 
have,  to  render  any  judgment  or  enter  any 
order  that  may  be  necessary  to  the  proper 
winding  up  or  settling;  of  the  affairs  of  the 
Insurance  company,  including  the  payment, 
through  a  receiver,  of  the  obligations  of  the 


company  out  of  Its  assets,  and  the  collection, 
through  the  receiver,  of  obligations  due  the 
company  which  when  collected  would  consti- 
tute a  part  of  Its  assets.  In  the  exercise  of 
the  powers  thus  conferred,  the  Franklin  cir- 
cuit court  should  be  permitted  to  wind  up  the 
affairs  of  the  Insurance  company  as  expedi- 
tiously and  with  as  little  cost  as  possible 
consistent  with  the  rights  of  all  concerned. 
We  think  It  clear  that  the  meaning  of  the 
statute  Is  that  all  proceedings  looking  to  a 
complete  settlement  of  the  affairs  of  the  in- 
surance company  shall  be  had  In  the  court 
in  which  the  action  may  be  brought  by  the 
Insurance  Commissioner,  and  In  the  one  ac- 
tion. While  It  may  be  somewhat  of  a  hard- 
ship to  compel  persons  residing  in  counties 
other  than  Franklin,  owing  unpaid  subscrip- 
tions, to  resist  in  the  Franklin  circuit  court 
recovery  therefor  sought  against  them  in 
that  court,  they  would  not  be  deprived  of 
making  such  defense  therein;  and  the  hard- 
ship to  which  they  would  be  subjected  would, 
after  all,  be  inconsiderable  when  compared 
with  the  enormous  cost  that  would  result 
from  the  filing  of  a  separate  action  by  the 
receiver  against  each  delinquent  stockholder 
in  the  county  of  his  residence,  which  would 
eventually  have  to  come  from  the  stockhold- 
ers not  indebted  to  the  corporation  for  their 
stock,  to  the>  extent  that  such  cost  would 
reduce  the  assets  of  the  corporation  which 
would  otherwise  be  distributed  in  satisfac- 
tion of  its  obligations. 

It  is  not  to  be  overlooked  that  stock  sub- 
scriptions remaining  unpaid  constitute  a 
trust  fund  for  the  benefit  of  the  corporation's 
creditors,  and,  in  order  that  none  of  the 
stockholders  owing  unpaid  subscriptions  may 
escape  responsibility  therefor,  all  may  be 
sued  alike,  regardless  of  residence,  by  the 
receiver  In  the  one  action  brought  to  settle 
the  affairs  of  the  corporation ;  such  right  of 
action  in  the  receiver  being-  ancillary  to  the 
main  suit. 

It  is  therefore  our  conclusion  that  the  re- 
spondent, as  Judge  of  the  Franklin  circuit 
court,  possesses  and  may  rightfully  exercise 
the  Jurisdiction  asserted  by  him  In  this  case. 
Therefore  his  demurrer  to  the  petition  Is 
sustained,  and  writ  of  prohibition  prayed  by 
the  petitioners  Is  denied. 


ALLEN  v.  MOOKE  et  at 

(Court  of  Appeals  of  Kentucky.  Jan.  23, 1917.) 

1.  Courts  <8=»172  —  Jurisdiction  —  Police 
CouBT8— "Concurrent  Jurisdiction." 
Const  I  143,  provides  that  the  Legislature 
may  confer  civil  jurisdiction  on  police  courts 
in  cities  of  the  sixth  class  having  a  population 
of  260  or  more,  which  jurisdiction  shall  be  uni- 
form throughout  the  state  and  not  exceed  that 
of  justices  of  the  peace.  Ky.  St  J  3710.  defines 
the  jurisdiction  of  police  courts  for  such  towns 
and  confers  a  civil  jurisdiction  "concurrent  with 
justice  courts  in  civil  actions  and  proceedings." 
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Const  f  142,  provides  that  jurisdiction  of  jus- 
tices of  the  peace  shall  be  coextensive  with  the 
county  and  shall  be  uniform  throughout  the 
state.  Held,  that  civil  jurisdiction  of  police 
courts  is  not  confined  to  corporate  limits  of  the 
town,  but  covers  the  entire  county  to  be  exercis- 
ed within  the  territory  from  which  the  police 
judge  is  elected,  and  subject  to  the  rules  of  pro- 
cedure prescribed  by  law  for  justice  courts 
(citing  Words  and  Phrases,  First  and  Second 
Series,  Concurrent  Jurisdiction). 

[Ed.  Note.— Por  other  cases',  see  Courts,  Cent 
Dig.  §§  82%,  112-117;  Dec.  Dig.  <8=>172.] 

2.  J  USTICES  of  the  Pkacb  <8=>73,  74(3)  — 
Transfer  of  Case — Statute— Waiveb. 

The  right  of  a  party  suing  in  a  justice  court 
to  have  the  case  transferred  under  Civ.  Code 
Prac.  i  710,  to  his  own  district  is  waived  unless 
exercised  by  motion  before  trial  in  the  court  to 
which  the  summons  or  warrant  is  returned  by 
the  officer  executing  it 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |i  286-242;  Dec.  Dig. 
<S=>78,  74(3).] 

3.  Forcible  Entry  and  Detainer  «S=>16(1) 
—Jurisdiction— Police  Courts—'  'Justice 
Courts"— "Justices  of  the  Peace." 

Civ.  Code  Prac.  |  464,  authorizes  the  issu- 
ance of  a  writ  of  forcible  entry  and  detainer 
and  confers  the  power  of  issuance  upon  '"jus- 
tices of  the  peace,"  Ky.  St.  I  3710,  defines 
the  jurisdiction  of  police  courts  in  cities  of  the 
sixth  class,  as  the  same  as  "justice  courts." 
Const.  {  143,  authorizes  the  Legislature  to  con- 
fer on  police  courts  the  same  criminal  jurisdic- 
tion "as  justices  of  the  peace  have,"  their  civil 
jurisdiction  not  to  exceed  that  "of  a  justice  of 
the  peace."  Held,  that  the  indiscriminate  use 
of  the  term  "justice  courts"  and  "justices  of  the 
peace"  makes  it  apparent  that  the  terms  are 
used  synonymously  so  that  such  police  courts 
have  the  same  jurisdiction  as  justices  of  the 
peace  to  issue  and  try  warrants  of  forcible  entry 
and  detainer  (citing  Words  and  Phrases,  voL  2, 
p.  1675;  see,  also,  Words  and  Phrases,  First 
and  Second  Series,  Justice  Courts;  Justices  of 
the  Peace). 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent.  Dig.  §§  78-81;  Dec. 
Dig.  <S=>16(1).] 

Appeal  from  Circuit  Court,  Martin  County. 

Action  by  Jane  Carlisle  Allen  against  John 
0.  Moore  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and 
remanded. 

Vaughan  &  Howes,  of  Paintsville,  and  J.  B. 
Clark,  of  Inez,  for  appellant  Allen  Copley, 
of  Inez,  for  appellees. 

CLARKE,  J.  Appellant  procured  a  writ 
of  forcible  entry  and  detainer  to  be  issued 
against  appellees  by  the  police  judge  of 
the  town  of  Eden,  In  Martin  county,  Ky, 
Upon  a  traverse  to  the  circuit  court  of  the 
inquisition  in  the  police  court,  the  court 
quashed  the  warrant  and  dismissed  the  case, 
upon  the  ground  that  the  police  judge  was 
without  jurisdiction  to  issue  the  warrant, 
and  that  it  was  therefore  void.  The  only 
question  presented  upon  this  appeal  is  wheth- 
er or  not  the  police  judge  of  a  town  of  the 
sixth  class  with  a  population  of  more  than 
250  Inhabitants  has  jurisdiction  to  issue  a 
warrant  for  forcible  entry  and  detainer,  es- 
pecially if  the  land  Involved  lies  outside  of 
the  town. 


[1]  It  is  admitted  that  justices  of  the  peace 
have  jurisdiction,  under  section  454  of  the 
Civil  Code  of  Practice,  to  issue  and  try  such 
warrant,  and  it  has  been  held  by  this  court 
that,  under  section  142  of  the  Constitution, 
the  jurisdiction  of  a  justice  of  the  peace  is 
not  confined  to  the  district  from  which,  he  Is 
elected,  but  Is  coextensive  with  the  county 
(Brady  r.  Brannon,  134  Ky.  769,  121  S.  W. 
679;  Galot  v.  Pearce,  38  S.  W.  892,  18  Ky. 
Law  Rep.  1004),  to  be  exercised,  however,  in 
the  district  from  which  the  justice  is  elected, 
and  subject  to  the  rules  of  procedure  pre- 
scribed by  law,  one  of  which  is  the  right  of 
the  party  sued  to  have  the  case  transferred 
for  trial  to  the  district  of  his  residence* 
upon  proper  motion.  Wheeler  v.  Schulman, 
165  Ky.  185,  176  S.  W.  1017. 

Section  143  of  the  Kentucky  Constitution, 
which  authorizes  the  establishment  of  police 
courts  in  cities  of  the  sixth  class,  Is  as  fol- 
lows: 

"A  police  court  may  be  established  in  each  city 
and  town  in  this  state,  with  jurisdiction  in  cases 
of  violation  of  municipal  ordinances  and  by- 
laws occurring  within  the  corporate  limits  of 
the  city  or  town  in  which  it  is  established,  and 
such  criminal  jurisdiction  within  the  said  limits 
as  justices  of  the  peace  have.  The  said  courts 
may  be  authorized  to  act  as  examining  courts, 
but  shall  have  no  civil  jurisdiction:  Provided, 
the  General  Assembly  may  confer  civil  jurisdic- 
tion on  police  courts  in  cities  and  towns  of  the 
fourth  and  fifth  classes,  and  in  towns  of  the  sixth 
class  having  a  population  of  two  hundred  and 
fifty  or  more,  which  jurisdiction  shall  be  uniform 
throughout  the  state,  and  not  exceed  that  of  jus- 
tices of  the  peace," 

It  will  be  noticed  that  the  criminal  juris- 
diction of  such  courts  is  expressly  limited 
to  matters  occurring  within  the  corporate  lim- 
its, and,  within  those  limits,  such  police 
courts  have  the  same  criminal  jurisdiction  as 
justices  of  the  peace;  but  it  will  be  noticed 
that,  when  in  the  same  section  of  the  Consti- 
tution the  Legislature  is  authorized  to  confer 
civil  jurisdiction  upon  such  courts,  such  ju- 
risdiction is  not  limited  to  the  corporate  lim- 
its, but  the  Legislature  Is  authorized  to 
confer  a  jurisdiction,  to  be  uniform  through- 
out the  state,  and  not  to  exceed  that  of  jus- 
tices of  the  peace.  Section  3710,  Kentucky 
Statutes,  which,  pursuant  to  the  constitution- 
al authority,  defines  the  jurisdiction  of  the 
police  courts  for  such  towns,  limits  the  crimi- 
nal Jurisdiction,  in  express  terms,  to  the  cor- 
porate limits  of  the  town,  but  confers  a  civil 
jurisdiction  "concurrent  with  the  justices 
courts  In  civil  actions  and  proceedings";  so 
that  the  question  before  us  would  seem  to 
narrow  down  to  the  construction  of  the 
words  "concurrent  jurisdiction"  In  the  above 
quotation. 

[2]  In  Words  and  Phrases,  vol.  2,  p.  1391, 
concurrent  jurisdiction  is  defined  as  follows: 
"Equal  jurisdiction "having  the  same  Ju- 
risdiction;" "same  Jurisdiction;"  "authorized 
to  deal  with  the  same  subject-matter;" 
"equal  power  and  authority."  Accepting  any 
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ot  these  definitions,  and  there  Is  none  giving 
the  term  a  more  limited  meaning,  it  is  ap- 
parent that  the  police  courts  in  town  of  the 
class  we  are  considering,  under  the  above 
statute,  are  vested  with  exactly  the  same  Ju- 
risdiction, over  the  same  matters,  and  with- 
in the  same  territorial  limits  as  Justices' 
courts.  Counsel  for  appellees  does  not  dis- 
pute this  conclusion,  except  in  so  far  as  it 
ascribes  to  the  police  courts  a  jurisdiction 
outside  of  the  corporate  limits  of  the  town. 
Since  the  constitutional  and  statutory  pro- 
visions by  which  these  courts  were  establish- 
ed expressly  limit  the  criminal  jurisdiction 
to  the  corporate  limits,  but  do  not  limit  the 
dvil  jurisdiction,  but  make  It  concurrent 
with  justices'  courts,  which  as  we  have  here- 
tofore Been,  have  a  dvil  jurisdiction  coex- 
tensive with  the  county,  it  necessarily  results 
that  the  dvil  Jurisdiction  of  these  police 
courts  is  not  confined  to  the  corporate  limits 
of  the  town,  but  covers  the  entire  county, 
but  is,  like  that  of  the  justices'  courts,  to  be 
exercised  within  the  territory  from  which  the 
police  judge  is  elected,  and  subject  to  the 
roles  of  procedure  prescribed  by  law,  which 
are  the  same  as  for  justices'  courts,  one  of 
which,  as  we  have  seen,  is  the  right  of  the 
party  sued  to  have  the  case  transferred,  un- 
der section  710  of  the  Civil  Code,  to  his  own 
district,  a  right  which  is,  however,  waived 
unless  exercised  by  motion,  before  trial,  In 
the  court  to  which  the  summons  or  warrant 
Is  returned  by  the  officer  executing  it 

[t]  Counsel  for  appellees  most  earnestly 
Insist  that,  even  though  It  may  be  held  that 
police  courts  of  the  dass  we  are  considering 
have  the  same  dvil  Jurisdiction  as  justices' 
courts,  and  that  such  Jurisdiction  extends  be- 
yond the  corporate  limits,  they  still  have  not 
the  authority  or  power  to  issue  warrants  of 
forcible  entry  and  detainer,  because  the  Juris- 
diction to  issue  and  try  such  warrants  is  con- 
ferred, not  upon  the  "justices'  courts,"  but 
upon  the  "justices  of  the  peace"  as  officers  of 
the  court,  as  distinguished  from  the  court 
itself.  Section  464  of  the  Civil  Code,  author- 
izing the  Issuance  of  a  writ  of  forcible  entry 
or  detainer,  does  confer  the  power  of  issu- 
ance upon  "justices  of  the  peace,"  whereas 
section  3710  of  the  statutes,  which  defines 
.and  establishes  the  jurisdiction  of  police 
courts  in  towns  of  this  dass,  describes  their 
jurisdiction  as  the  same  as  "justices'  courts." 
It  is  insisted  that,  in  giving  the  Jurisdiction 
to  issue  writs  of  forcible  entry  and  detainer 
to  the  Justice  of  the  peace  rather  than  to  his 
court,  and  by  limiting  the  dvil  Jurisdiction 
of  the  police  court  to  that  of  the  justice's 
court,  the  legislative  intent  is  expressed  to 
confine  the  jurisdiction  of  the  police  court 
to  the  Jurisdiction  of  the  justice's  court,  and 
to  exclude  the  Jurisdiction  to  issue  writs  of 


forcible  entry  and  detainer,  which  had  been 
vested  in  the  justice  rather  than  In  his  court 

We  cannot  agree  that  there  is  a'  legislative 
intent  expressed  to  make  any  such  distinction 
because  of  the  fact  that  in  one  instance  the 
Jurisdiction  to  try  a  dvil  proceeding  is  con- 
ferred upon  the  courts,  and  In  another  upon 
the  justices.  In  both  instances  the  power 
conferred  is  to  hear  and  determine  dvil  ac- 
tions, a  Judicial  function,  to  be  performed 
by  the  court  through  its  judge;  but  we  fail 
to  find  either  an  intention  to  make  a  dis- 
tinction between  a  justice  and  his  court,  so 
far  as  jurisdiction  Is  concerned,  or  any  rea- 
son for  such  distinction.  On  the  other  hand, 
it  is  apparent  that  no  such  distinction  was 
intended  by  the  Legislature  from  the  fact 
that  the  constitutional  provision,  section 
143,  authorizes  the  Legislature  to  confer  on 
police  courts  the  same  criminal  jurisdiction 
as  "justices  of  the  peace  have,"  and  a  dvil 
jurisdiction  not  to  exceed  that  of  "Justices  of 
the  peace,"  that  is,  the  criminal  Jurisdiction 
must  be  the  same  as  justices  of  the  peace 
have,  and  the  civil  jurisdiction  must  not  ex- 
ceed that  of  Justices  of  the  peace;  yet  the 
Legislature,  in  carrying  this  sedion  of  the 
Constitution  into  effect,  conferred  upon  police 
courts  the  same  Jurisdiction,  both  criminal 
and  dvil,  as  "Justices'  courts,"  rather  than 
"Justices  of  the  peace."  Instead  of  show- 
ing a  purpose  to  distinguish,  it  is  apparent 
that  the  terms  were  used  synonymously,  for, 
if  the  distinction  contended  for  should  be 
upheld  and  pursued,  it  would  result  that  the 
police  courts  would  be  without  any  criminal 
jurisdiction  at  all,  since  no  Jurisdiction  is 
conferred  upon  the  police  judge,  and  by  sec- 
tion 3710,  supra,  police  courts  are  vested  with 
the  same  criminal  jurisdiction  as  justices' 
courts,  and  by  section  1077a  of  the  Kentucky 
Statutes  criminal  jurisdiction  is  lodged,  not 
in  the  "justices'  courts,"  but  in  the  "jus- 
tices of  the  peace."  Any  apparent  conflict  is 
eliminated  by  assuming  that  "justices' 
courts"  and  "Justice  of  the  peace"  were  used 
as  synonymous  terms  in  the  constitutional 
and  statutory  provisions  we  have  under  con- 
sideration; and  we  so  hold,  and  for  so  doing 
have  ample  authority,  not  only  in  reason,  but 
in  many  judicial  constructions  given  to  the 
words  "Judge"  and  "court."  See  Words  and 
Phrases,  vol.  2,  p.  1675. 

We  therefore  conclude  that  police  courts  in 
towns  of  the  sixth  class  having  a  population 
of  more  than  250  have  the  same  Jurisdiction 
as  justices  of  the  peace  to  issue  and  try 
warrants  of  forcible  entry  and  detainer,  and 
that  the  circuit  court  erred  In  quashing  the 
warrant  and  dismissing  the  case. 

Wherefore  the  judgment  is  reversed,  and 
the  cause  remanded  for  proceedings  consist- 
ent herewith. 
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LOUISVILLE  ft  N.  R.  CO.  v,  COMLBY.* 
(Court  of  Appeals  of  Kentucky.  Jan.  26,  1917.) 

1.  Railroads  «=>309— Cbossikg— Cabe  Ke- 
quibrd. 

A  railroad  company,  maintaining  a  grade 
crossing  which  was  extrahazardous  to  travelers 
because  of  obstruction  of  the  view,  owed  to  the 
public  a  duty  of  exercising  extraordinary  care 
commensurate  with  the  extraordinary  danger. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  f  981;  Dec.  Dig.  <S=»309J 

2.  Railroads  <g=>806(2>— Crossing  Accident 
—Signal  Beix — Negligence. 

A  railroad  company  is  liable  for  injuries  to 
a  traveler  on  the  highway  from  a  horse  becom- 
ing frightened  at  the  unnecessary  back-ringing 
of  a  signal  bell  negligently  maintained  by  the 
railroad  company  at  a  grade  crossing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  969,  970;  DecTbig.  «=»305(2yj 

3.  Railroads  <g=>34G(l)  —  Grade.  Crossing  — 
Burden  of  proof— Negligence. 

Where,  in  an  action  for  injuries  to  a  traveler 
from  a  horse  becoming  frightened  at  the  un- 
necessary back-ringing  of  a  signal  bell  at  a 

Srade 'crossing,  it  appeared  that  the  bell  was  a 
evice  strange  to  the  public,  which  slightly  un- 
derstood its  mechanical  construction  and  was 
under  the  exclusive  control  of  the  defendant 
and  the  injury  and  circumstances  under  which 
it  occurred  were  shown  by  plaintiff,  the  burden 
shifted  to  defendant  to  establish  its  freedom 
from  fault 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  1117;  Dec.  Dig.  <B=»346(1)J 

4.  Railroads  <$=>350(4)— Grade  Crossings— 
Evidence— Case  fob  Jury. 

The  prima  facie  case  made  out  by  plaintiff 
by  introducing  proof  of  such  injury  and  the 
surrounding  circumstances  was  rebuttable;  but 
the  case  was  for  the  jury,  though  defendant  in- 
troduced evidence  that  the  bell  was  properly  in- 
stalled and  kept  in  good  working  order. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent.  Dig.  §  1165;  Dec.  Dig.  «=>350(4).] 

6.  Damages  <8=>  132(6)— Personal  Injuries— 

Excessive  Recovery. 
A  recovery  of  $2,500  for  a  broken  hip,  re- 
sulting in  permanently  crippling  a  woman  60 
years  of  age  and  in  previous  good  health,  was 
not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §  377;  Dec.  Dig.  «J=»132(6).] 

Appeal  from  Circuit  Court,  Franklin 
County. 

Action  by  Kitty  Comley  against  the  Louis- 
ville &  Nashville  Railroad  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Guy  H.  BrJggs,  of  Frankfort,  and  Benjamin 
D.  Warfleld,  of  Louisville,  for  appellant 
O'Rear  ft  Williams,  of  Frankfort,  for  appel- 
lee. 

SAMPSON,  J.  Alleging  that  she  received 
a  serious  Injury  to  her  person  due  to  the 
back-ringing  of  a  signal  bell  maintained  by 
appellant  at  a  grade  crossing,  the  appellee, 
Mrs.  Kitty  Comley,  Instituted  this  action  in 
the  Franklin  circuit  court  to  recover  damages. 
The  injury  of  which  she  complains  happened 
In  May,  1913,  at  a  point  on  the  Glenn  Creek 
pike  -where  the  defendant  railroad  company's 


track  crosses  the  same,  at  grade,  about  one 
mile  east  of  the  city  of  Frankfort  At  this 
point  an  admittedly  dangerous  crossing,  the 
railroad  company  had  theretofore  erected 
and  was  maintaining  an  electric  signal  bell, 
which  was  Intended  to  and  did,  on  the  ap- 
proach of  trains  from  either  side  of  the  cross- 
ing, ring  so  as  to  warn  travelers  on  the  high- 
way of  the  coming  train.  The  bell  is  about 
9  or  10  inches  In  diameter,  and  can  be  heard 
about  600  yards.  The  ringing  would  begin 
when  a  train,  approaching  the  crossing  from 
either  side,  reached  a  point  about  2,000  feet 
distant  therefrom.  On  either  side  of  the 
crossing  the  track  curves,  and  passes  through 
a  cut  which  is  of  such  depth  as  to  obstruct 
the  view  and  prevent  a  traveler  on  the  pike 
from  seeing  the  oncoming  train,  as  well  as  to 
obstruct  the  view  of  the  englnemen  In  charge 
of  the  trains.  To  warn  the  traveling  public, 
and  thus  avoid  injury,  the  railroad  company 
Installed  the  electric  signal  bell,  complained 
of  In  the  petition. 

The  plaintiff,  Mrs.  Comley,  and  two  neigh- 
bors, were  driving  on  the  pike  In  an  open  top 
buggy,  towards  Frankfort  The  vehicle  was 
drawn  by  a  single  horse,  which  Mrs.  Comley 
had  often  driven  on  the  same  road,  and  which 
she  alleges  was  reasonably  safe,  gentle,  and 
a  well -broken  animal.  As  they  approached 
the  crossing  in  question,  the  electric  signal 
bell  was  ringing,  indicating  the  approach  of 
a  train  to  the  said  crossing,  and  in  fact  said 
train  was  making  such  noise  as  to  warn  her 
that  It  was  coming.  To  avoid  Injury  she 
caused  the  horse  to  be  stopped  about  SO  feet 
before  It  reached  the  track,  and  there  remain 
until  the  train  passed,  and  the  signal  bell 
ceased  to  ring.  Thereupon  she  directed  the 
young  man  in  the  buggy  to  drive  on,  which 
he  did.  The  signal  bell  was  located  on  a  post 
8  or  10  feet  high,  situated  near  the  edge  of 
the  highway,  and  on  the  right  of  way  of  the 
railroad  company.  When  the  buggy  had 
crossed  the  track,  and  the  head  of  the  horse 
was  opposite  and  near  the  post  on  and  to 
which  the  signal  bell  was  attached,  the  bell 
without  warning  to  plaintiff  again  suddenly 
commenced  to  ring,  which  ringing  frightened 
the  horse,  causing  It  to  shy  and  whirl  around, 
throwing  or  causing  Mrs.  Comley  to  fall  from 
the  buggy  to  the  ground,  and  breaking  her 
leg  near  her  hip.  This  last  ringing  of  the 
bell  la  called  in  the  record  "back-ringing," 
and  this  resulted  from  a  defective  condition 
of  the  mechanism  operating  the  bell.  At 
this  time  she  was  a  woman  about  60  years  of 
age,  but  In  good  health  and  of  reasonable 
strength.  From  this  Injury  she  had  not,  at 
the  time  of  the  trial  In  the  lower  court  In 
September,  1915,  fully  recovered,  but  was 
obliged  to  go  about  on  crutches. 

The  question  is:  Can  the  plaintiff  recover 
for  an  Injury  occasioned  her  by  unnecessary 
back-ringing  of  a  defective  signal  bell  at  a 
railroad  crossing,  frightening  her  horse  and 
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causing  her  to  be  thrown  from  the  buggy  to 
the  ground.  This  question  appears  to  be  res 
Integra  in  this  jurisdiction.  The  defendant 
company,  prosecuting  this  appeal  to  reverse 
the  judgment,  relies  upon  the  following  five 
grounds:  First  The  plaintiffs  petition  does 
not  support  the  verdict  and  judgment.  Sec- 
ond. It  was  defendant's  legal  duty  to  have 
the  electric  bell  at  the  crossing,  and  it  Is  not, 
therefore,  liable  for  the  Injury.  Third. 
There  is  no  evidence  that  the  defendant  fail- 
ed to  exercise  ordinary  care  in  the  construc- 
tion and  maintenance  of  the  bell;  therefore 
the  court  should  have  told  the  jury,  as  a 
matter  of  law,  that  plaintiff  was  not  entitled 
to  recover.  Fourth.  The  damages  arc  exces- 
sive. Fifth.  The)  court  gave  the  jury  er- 
roneous Instructions  of  plaintiff's  motion. 
These  will  be  considered  in  the  order  named. 

The  plaintiff  in  her  petition,  omitting  the 
formal  parts,  alleges  that  this  highway  was 
much  frequented  by  people  going  to  and  re- 
turning from  the  city  of  Frankfort  and  else- 
where, and  "the  plaintiff  says  that  at  the  In- 
tersection of  the  said  pike  and  railroad  cross- 
ing this  defendant  negligently  placed,  con- 
structed, managed,  and  operated  an  electric 
alarm  or  signal  bell,  which  was  originally  so 
Improperly  and  faultily  constructed,  or  was 
suffered  and  permitted  to  be  and  remain  out 
of  repair,  plaintiff  does  not  know  which,  as 
that  same  would  ring  loudly,  and  make  un- 
usual and  startling  noises,  such  as  would 
and  did  frighten  horses  of  ordinary  gentle- 
ness." Continuing,  plaintiff  in  substance  al- 
leges that  the  horse  was  of  ordinary  gentle- 
ness; that  the  bell  suddenly  and  unneces- 
sarily, when  no  train  was  approaching,  be- 
gan to  ring  loudly  and  make  frightening 
noises,  and  did  frighten  her  horse,  and  cause 
It  to  suddenly  turn  the  buggy  and  throw  the 
plaintiff  to  the  ground,  and  cripple  her,  from 
which  she  has  suffered  and  will  suffer  great 
pain.  The  defendant  company  is  charged 
with  negligence  In  the  installation,  mainte- 
nance, and  control  of  the  signal  bell,  with 
having  at  the  said  crossing  a  defective  signal 
bell,  that  unnecessarily  back-rung,  giving  off 
loud  noises,  at  an  unexpected  moment,  and 
when  to  do  so  was  reasonably  calculated  to 
frighten  a  horse  of  ordinary  gentleness,  at  a 
time  when  the  plaintiff  was  driving  along 
the  highway,  as  she  had  a  right  to  do, 
which  noise  caused  her  horse  to  suddenly 
turn  the  buggy,  with  the  resulting  Injury. 
When  the  train  passed  the  plaintiff  had  the 
right  to  presume  that  the  way  was  clear 
and  to  proceed  on  her  way.  The  bell  had 
ceased  to  ring.  The  crossing  was  clear  and 
apparently  safe.  She  was  guilty  of  no  wrong 
or  violation  of  duty  In  attempting  to  pro- 
ceed. She  could  not  foresee  the  back-ringing 
of  the  bell,  or  know  of  the  defective  condition 
of  the  device.  Undoubtedly  the  allegations 
of  the  petition  are  sufficient  to  support  the 
Judgment 

II,  J]  It  was  the  right  of  the  defendant 
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company  to  have  and  maintain  the  signal 
bell  at  the  crossing,  but  It  was  not  required 
to  do  so.  It  might  have  placed  there  a 
flagman  or  gate  to  warn  the  public  of  ap- 
proaching trains,  but  Instead  It  chose  to  rely 
upon  the  signal  bell.  If  the  crossing  was  ex- 
tra hazardous,  as  appears  here  to  be  the  case, 
it  was  incumbent  upon  the  defendant  com- 
pany to  exercise  extra  care,  care  commensu- 
rate with  the  extra  danger,  and  likewise  was 
it  the  duty  of  the  plaintiff,  and  others  us- 
ing the  said  crossing,  to  exercise  care  In 
keeping  with  the  added  danger.  While  the 
defendant  company  had  the  right  to  maintain 
the  signal  bell,  it  was  its  duty  to  do  so  in 
a  manner  not  calculated  to  bring  injury  to  a 
member  of  the  public,  having  the  right  to  and 
using  the  highway.  The  bell  was  exclusive- 
ly under  its  control  and  management.  The 
defendant  having  created  at  that  crossing 
extraordinary  danger,  was  required  to  ex- 
ercise extraordinary  care.  C.  &  O.  E.  R. 
Co.  v.  Ounter,  108  Ky.  362,  66  S.  W.  527,  21 
Ky.  Law  Rep.  1803. 

There  Is  some  contrariety  of  evidence  as  to 
what  care  the  defendant  company  employed 
to  have  the  signal  bell  in  condition  to  per- 
form its  functions,  and  defendant  company 
asserts  that  there  is  no  evidence  for  the 
plaintiff  that  the  bell  was  not  properly  in- 
stalled or  maintained.  The  wrong  complain- 
ed of  is  the  back-ringing  of  the  bell.  The 
bell  did  not  back-ring  except  when  out  of 
order.  Defendant  says,  however,  that  It  can- 
not be  held  liable  because  by  the  exercise 
of  ordinary  care  It  did  not  and  could  not 
have  discovered  the  defect  In  the  bell  In  time 
to  have  saved  the  accident.  Evidence  was 
introduced  on  this  point  and  was  passed  up- 
on' by  the  Jury. 

[S]  It  must  be  conceded,  however,  that  this 
bell  Is  to  the  public  a  strange  device,  but 
slightly  understood  in  Its  mechanical  con- 
struction, and  exclusively  under  the  manage- 
ment and  control  of  the  company.  In  such  cas- 
es, It  has  been  repeatedly  held  that  where  the 
accident,  injury,  and  the  circumstances  under 
which  they  occur  are  shown  by  the  plaintiff, 
and  whether  the  injury  resulted  from  negli- 
gence, is  peculiarly  within  the  knowledge  of 
the  defendant  company,  the  burden  shifts  up- 
on It  to  establish  its  freedom  from  fault 
This  doctrine  has  often  been  applied  by  the 
courts,  not  only  in  this  state,  but  generally 
throughout  the  several  states.  This  signal 
bell  rang  at  an  Inopportune  and  unnecessary 
time,  through  some  fault  In  the  bell  or  its 
mechanism,  and  its  ringing  was  the  proxi- 
mate cause  of  the  injury.  The  bell  was  out 
of  order;  of  this  there  is  no  doubt  It  un- 
necessarily back-rung;  this  resulted  from  a 
defect  in  the  bell  or  its  attachments;  it 
was  not  Intended  so  to  do,  and  did  not,  in 
the  usual  and  ordinary  course,  under  proper 
care,  management  and,  inspection.  Plain- 
tiff was  not  in  fault  but  was  exercising  due 
care.   If  defendant  company,  instead  of  the 
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bell,  had  placed  a  flagman  at  the  crossing, 
and  as  plaintiff  drove  across  the  tracks  the 
flagman  had  suddenly,  unexpectedly  and  un- 
necessarily thrown  his  signal  flag  in  the  face 
of  the  horse,  frightening  it,  and  injury  had 
resulted,  would  it  be  contended  that  defend- 
ant was  not  liable? 

Defendant,  however,  insists  that  the  plain- 
tiff had  the  burden  of  proof,  and  did  not  sus- 
tain it  by  evidence,  and  did  not  show  negli- 
gence on  the  part  of  the  company,  and  negli- 
gence cannot  be  presumed.  Ordinarily  neg- 
ligence cannot  be  presumed;  but,  as  above 
stated,  in  cases  of  this  character,  when  the 
accident,  Injury,  and  surrounding  circum- 
stances are  shown,  it  rests  with  the  defend- 
ant to  make  the  explanation,  If  it  so  desires, 
and  to  show  It  exercised  due  care.  "Res  ipsa 
loquitur."  The  thing  speaks  for  Itself.  The 
bell  was  wholly  and  completely  under  the 
control  and  management  of  the  defendant 
company,  and  whether  the  bell  and  its  attach- 
ments were,  or  not,  properly  Inspected  and 
kept  In  order,  was  peculiarly  within  the 
knowledge  of  the  defendant  company  and  its 
servants,  and  not  in  plaintiff,  and  when 
plaintiff  produced  evidence  of  the  accident, 
injury,  and  surrounding  circumstances,  the 
burden  was  cast  upon  the  defendant  company 
to  show  It  is  not  guilty  of  the  negligence 
charged. 

Proof  of  an  injury  occurring  as  the  proxi- 
mate result  of  an  act  of  the  defendant,  which 
could  not  usually,  If  done  with  due  care, 
have  injured  any  one,  is  enough  to  make  out 
a  presumption  of  negligence.  When  a  thing 
which  causes  an  injury  is  shown  to  be  under 
the  management  of  the  defendant,  and  the 
accident  is  such  as  in  the  ordinary  course  of 
things  does  not  happen,  if  those  who  have  the 
management  use  proper  care,  It  affords  rea- 
sonable evidence,  in  the  absence  of  explana- 
tion of  the  defendant,  that  the  accident  arose 
from  a  want  of  care.  Shearman  &  Red  field 
on  Negligence,  f  59 ;  Paducah  Traction  Go.  v. 
Baker,  130  Ky.  360,  113  S.  W.  449,  IS  U  & 
A.  (N.  S.)  1185;  Shlnn  Olove  Co.  v.  Sanders, 
147  Ky.  349,  144  S.  W.  11;  Louisville  Light- 
ing Co.  v.  Owens,  105  S.  W.  435,  32  Ky.  Law 
Rep.  283;  Louisville  &  Nashville  R  K.  Co.  v. 
Mink,  168  Ky.  394, 182  S.  W.  188;  Orlffen  v. 
Manlce,  166  N.  Y.  188,  59  N.  B.  925,  62  L.  R. 
A.  922,  82  Am.  St  Rep.  630. 

[4]  The  defendant  company  had  the  right 
to  show,  and  did  in  fact  undertake  to  show, 
by  the  evidence,  that  the  bell  was  properly 
installed,  and  was  thereafter  kept  In  good 
working  order;  and  this  was  one  of  the  is- 
sues submitted  to  the  jury  on  the  evidence. 
The  Jury  beard  all  of  this,  and  In  Its  province 
as  judge  of  the  facts  found  against  the  de- 
fendant, as  It  might  well  have  done  under 
the  evidence.  The  prima  fade  case  made  by 
the  plaintiff,  like  any  other  such  case,  may 
be  overcome  by  the  proof  from  defendant. 
The  jury  Is  not  constrained  to  find  in  favor 
of  the  prima  facie  case.   That  depends  upon 


the  Inference  drawn  from  die  weight  of  the 

evidence. 

[6]  The  plaintiff,  Mrs.  Comley,  suffered  a 
very  severe  injury.  At  her  age  and  time  of 
life  a  broken  hip  Is  Indeed  a  calamity.  Ac- 
cording to  the  evidence  bad  on  the  trial,  she 
is  compelled  to  walk  on  crutches.  In  view 
of  these  facts,  we  do  not  think  the  verdict  of 
$2,500  is  excessive,  or  that  it  could  be  said 
that  the  verdict  appears  to  have  been  ren- 
dered under  the  Influence  of  passion  or  prej- 
udice. 

The  Instructions  given  by  the  lower  court 
fairly  present  the  law  of  the  case,  and  we 
perceive  no  prejudicial  error  to  the  defendant 
therein.  The  court  gave  all  Instructions  of- 
fered by  defendant's  counsel,  and  that  fully 
presented  its  side  of  the  case. 

Judgment  affirmed. 


BTHINGTON  et  aL  v.  RIGO. 
(Court  of  Appeals  of  Kentucky.  Jan.  23, 1917.) 

1.  Vendor  and  Purchaser  (S=s  133  —  Cove- 
nant to  Execute  General  Warranty 
Deed. 

Covenant,  in  a  contract  for  the  sale  of  land, 
to  execute  to  the  buyer  a  general  warranty  deed, 
is  not  complied  with  unless  the  tendered  title  is 
a  perfectly  legal  one,  and  one  which  would  be 
accepted  as  marketable,  so  that,  if,  at  the  time 
for  performance  of  an  executory  contract  for  the 
sale  of  land,  the  title  which  the  vendor  exhibits 
is  one  incumbered  of  record  with  a  lien,  his  cove- 
nant to  convey  by  general  warranty  is  broken, 
and  the  vendee  is  not  compelled  to  accept  his 
deed,  although  containing  a  covenant  of  general 
warranty. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  234-237;  Dec.  Dig. 
<S=133.] 

2.  Bills  and  Notes  <6=»427(1)  —  Right  or 
Joint  Obligee  to  Collect. 

Any  joint  obligee  has  a  right  to  collect  a 
note  executed  to  himself  and  others,  and  his  re- 
ceipt of  the  obligation  is  binding  on  the  other 
obligees,  and  constitutes  a  complete  acquittance 
of  the  payer. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ft  1233-1238,  1243,  1244; 
Dec.  Dig.  <8=>427(1).J 

3.  Vendor  and  Purchaser  ®=>182  —  Defer- 
red Payments— To  Whom  Notes  Payable. 

When  a  deed  provides  for  the  execution  of 
notes  for  deferred  payments  without  specifying 
the  person  or  persons  to  whom  they  shall  be 
executed,  it  will  be  presumed  that  they  are  to 
be  executed  jointly  to  the  vendors  in  the  deed. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §  852;  Dec.  Dig.  «=> 
182.] 

4.  Principal  and  Agent  «=>22(1)  —  Estab- 
lishment or  Agency  by  Declarations  or 

Agent. 

The  fact  of  agency  may  not  be  established  by 
the  statements  alone  of  the  supposed  agent 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  40;  Dec.  Dig.  «=»22(1).] 

5.  Vendor  and  Purchaser  *=»132— Duty  to 
Accept  Title  —  Release  or  Lien—  Stat- 
utes. 

Under  Ky.  St  {  498,  and  section  498a,  sub- 
sec.  3,  relative  to  the  discharge  or  release  of 
liens  by  deed  or  mortgage  on  the  margin  of  the 
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record,  signed  by  the  person  entitled,  or  his  per- 
sonal representative,  where,  in  the  chain  of  ti- 
tle of  .the  contracted  vendors  of  land,  there  was 
a  deed  to  one  of  their  grantors  executed  by 
numerous  parties  of  different  names,  and,  on  the 
margin  of  the  record,  there  was  a  release  of  the 
lien  retained  for  payment  of  the  two  notes  of  the 
purchase  money  signed  by  "I.  H.  Reddish, 
Agent  Rigg  Heirs,"  the  record  did  not  show 
such  a  valid  release  of  the  lien  as  to  present  a 
clear  and  perfect  title  in  the  vendors  which  the 
law  would  compel  the  vendee  to  accept. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |  248;  Dec  Dig.  «=>132J 

<L  Vendor  and  Purchases  <8=>324— Right  or 
Vendee  —  Developments  After  Time  or 
Performance. 
In  an  action  by  the  vendors  of  realty  to  re- 
cover damages  for  failure  to  perform  the  execu- 
tory contract  to  buy  the  land,  the  rights  of  de- 
fendant vendee  are  not  to  be  affected  by  any- 
thing affecting  the  vendors'  title  developing  or 
occurring  after  the  time  stipulated  for  perform- 
ance of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  M  944-947;  Dec.  Dig. 
*=>324.] 

7.  Vendor  and  Purchaser  «=>129(1)— Dtjtt 
to  Accept  Title. 

The  law  will  not  force  a  contracted  buyer 
of  realty  to  accept  at  the  hands  of  the  seller  a 
title  which  may  subject  him  to  expensive,  annoy- 
ing, and  perhaps  protracted  litigation,  with  the 
possibility  of  having  to  pay  lien  notes. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  ff  238,  239,  243,  249; 
Dec  Dig.  «=»129(1).] 

8.  Appeal  and  Error  <8=>1070(1)  —  Verdict 
Which  Jury  Should  Have  Been  Instruct- 
ed to  Return. 

Where  the  verdict  is  one  which  under  the 
evidence  the  jury  should  have  been  instructed  to 
return,  the  judgment  rendered  upon  it  will  be  af- 
firmed, though  the  verdict  was  not  returned  un- 
der the  directions  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f{  4231,  4233;  Dec.  Dig.  <8=» 
1070(1).] 

Appeal  from  Circuit  Court,  Shelby  County. 

Suit  by  Ida  M.  Ethlngtou  and  others 
against  D.  C.  Rigg.  From  a  judgment  for 
defendant,  plaintiffs  appeal.  Judgment  af- 
firmed. 

Beard  &  Rives  and  W.  T.  Beckham,  all  of 
Shelbyville,  for  appellants.  Beard  &  Pickett, 
of  Shelbyville,  for  appellee. 

THOMAS,  J.  This  suit  brought  by  ap- 
pellants (plaintiffs  below)  against  the  appel- 
lee (defendant  below)  to  recover  of  him  dam- 
ages in  the  sum  of  $1,795.77,  less  a  credit  of 
$200  which  will  be  hereinafter  explained, 
grows  out  of  the  following  facts:  On  No- 
vember 20,  1913,  plaintiff  Ida  M.  Ethlngton, 
wife  of  her  coplalntiff,  A.  L.  Ethlngton,  was 
the  owner  of  a  tract  of  land  in  Shelby  coun- 
ty containing  about  163  acres.  On  that  day 
the  plaintiffs  entered  into  a  written  contract 
with  the  defendant,  D.  O.  Rigg,  to  sell  their 
farm  to  him  at  the  price  of  $44  per  acre,  one- 
half  of  which  was  to  be  paid  in  casta  at  the 
date  agreed  upon  for  the  execution  of  the 
deed,  which  was  on  or  before  March  1, 1914, 
"at  which  time  first  parties  (Ethlngtons)  bind 
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themselves  to  make  second  party  (Rigg)  a 
general  warranty  deed  to  said  land."  The 
other  one-half  was  to  be  divided  Into  four 
equal  annual  payments  evidenced  by  notes 
bearing  that  date  and  drawing  6  per  cent 
Interest  from  date.  There  were  other  stipu- 
lations having  no,  bearing  upon  the  questions 
presented.  The  land  had  been  purchased  by 
Mrs.  Ethlngton  from  William  Crafton  and 
wife  under  a  deed  dated  March  1,  1909.  134 
acres  of  it  were  purchased  by  Crafton  under 
a  deed  of  date  September  2, 1899,  which  deed 
was  executed  by  W.  B.  Rigg  and  wife,  Mary 

A.  Rigg,  Stephen  Shelburn  and  wife,  Mary 
T.  Shelburn,  William  Russell  and  wife,  Eliz- 
abeth Russell,  T.  J.  Stodghill  and  wife, 
Luchy  A.  Stodghdll,  R.  T.  Rigg  and  wife, 
Amanda  Rigg,  J.  C  Rigg  and  wife,  Matilda 
Rigg,  James  M.  Johnson  and  S.  T.  Johnson, 
J.  G.  Johnson  and  Lena  Johnson,  and  Mary 

B.  Cosby,  J.  W.  Cosby,  her  husband,  E.  O. 
Burnett,  I.  H.  Reddish  and  wife,  Mattle  Red- 
dish, and  Henry  Martin,  guardian  of  Mary 
J.  Rigg,  as  vendors.  In  that  deed  Crafton 
paid  $617.06  cash,  and  executed  his  two  notes 
for  $531.72  each;  one  of  them  maturing  on 
the  4th  day  of  February,  1900,  and  the  other 
on  the  4th  day  of  February,  1901.  There  is 
nothing  appearing  In  the  face  of  the  deed  or 
appearing  upon  the  records  of  the  Shelby 
county  court  showing  the  person  or  persons  to 
whom  such  notes  were  executed.  The  only 
statement  made  in  the  deed  with  reference 
thereto  is: 

"Notes  for  the  deferred  payments  having  been 
executed  and  bearing  six  per  cent  interest  per 
annum  from  the  4  day  of  February,  1899,  until 
paid." 

Further  along  in  the  deed  a  lien  Is  retain- 
ed upon  the  land  described  and  conveyed 
to  secure  both  of  the  purchase-money  notes. 
On  the  margin  of  the  record  of  this  deed  to 
Crafton  in  the  county  court  clerk's  office  ap- 
pears what  purports  to  be  a  release  of  the 
lien  retained  for  the  payment  of  the  two 
notes  mentioned,  which  Is  in  these  words: 

"The  purchase  money  having  been  paid  in  full, 
I  hereby  release  the  ben  retained  herein.  This 
Oct  30,  1900.  L  H.  Reddish,  Agent  Rigg 
Heirs." 

This  entry  Is  attested  by  the  county  court 
clerk. 

On  February  28,  1914,  Mr.  Ethlngton,  rep- 
resenting both  himself  and  wife,  presented  , 
to  the  defendant  a  prepared  but  unexecuted 
warranty  deed  for  the  land,  which  was  ob- 
jected to  by  the  defendant  upon  the  ground 
that  the  records  of  the  Shelby  county  court 
did  not  show  a  clear,  unincumbered  title,  or 
a  marketable  one,  because  the  entry  above 
quoted,  signed  by  I.  H.  Reddish  as  agent  for 
the  Rigg  heirs,  did  not  show  a  valid  release 
of  the  lien  retained  in  the  Crafton  deed. 
Some  few  days  thereafter  plaintiffs  tendered 
to  the  defendant  a  duly  executed  deed  which, 
for  the  same  reason,  he  declined  to  accept, 
and  this  suit  followed. 


ETHINGTON  RIGG 
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The  answer  relied  upon  the  facte  consti- 
tuting the  defendant's  reason  for  declining 
to  accept  the  deed  as  a  defense,  and  In  a  sec- 
ond paragraph,  which  was  made  a  counter- 
claim, he  sought  to  recover  $200  from  the 
plaintiffs  which  he  had  paid  them  at  the  time 
of  entering  Into  the  written  contract  for  the 
purchase  of  the  land.  The  case  was  tried  by 
a  jury,  and  under  the  instructions  of  the 
court  It  returned  a  verdict  for  $200  in  favor 
of  the  defendant,  upon  which  Judgment  was 
rendered,  followed  by  this  appeal  prosecuted 
by  the  plaintiffs. 

Section  498  of  the  Kentucky  Statutes  pro- 
rides: 

"Liens,  by  deed  or  mortgage,  may  be  discharg- 
ed by  an  entry  acknowledging  satisfaction  of  the 
same  on  the  margin  of  the  record  thereof,  signed 
by  the  person  entitled  to  the  same,  or  his  person- 
al representative,  and  attested  by  the  clerk  or 
his  deputy,  which,  in  the  case  of  a  mortgage  or 
deed  of  trust,  shall  have  the  effect  to  reinvest  the 
title  in  the  mortgagor  or  grantor,  or  person  en- 
titled thereto." 

Section  498a  sets  out  how  the  assignment 
of  any  lien  note  may  be  manifested  of  rec- 
ord, and  subsection  3  thereof  is: 

"No  person,  except  such  as  shall,  from  such 
record  or  assignment  of  record,  appear  at  the 
time  to  be  the  legal  holder  of  any  note  or  notes 
secured  by  lien  in  any  deed  or  mortgage,  shall 
be  permitted  to  release  the  lien  securing  any 
such  note  or  notes,  and  any  release  made  in  con- 
travention of  this  section  shall  be  void  j  but  this 
act  shall  not  be  held  to  change  the  existing  law 
if  no  such  entry  be  made." 

Under  these  provisions,  It  Is  plain  that  no 
one  can  execute  a  legal  release  of  a  lien  re- 
tained in  a  deed  except  "the  person  entitled 
to  the  same,  or  his  personal  representative," 
and  such  person  is  the  one  who  appears  "at 
the  time  to  be  the  legal  holder"  of  any  note 
or  notes  secured  by  a  deed  or  mortgage.  Any 
attempted  release  by  a  person  other  than  the 
one  so  appearing  to  be  the  owner  Is  void 
under  the  provisions  of  subsection  3  of  sec- 
tion 498a  quoted  above. 

[1]  The  question,  then,  In  this  case,  is: 
Did  I.  H.  Reddish,  as  agent  for  Rlgg  heirs, 
possess  any  recorded  authority  to  execute  the 
release  which  be  did?  Upon  the  answer  to 
this  question  depends  the  determination  of 
this  suit ;  for  if  he  possessed  such  authority 
it  was  the  duty  of  the  defendant  to  have  ac- 
,  cepted  the  deed  which  plaintiffs  tendered  him 
and  to  have  complied  with  the  written  con- 
tract to  purchase  the  land  by  paying  the 
cash  payment  and  executing  notes  for  the  de- 
ferred payments  as  therein  provided,  but,  if 
Reddish  had  no  such  authority  as  such  alleg- 
ed agent  to  execute  the  release  which  be  at- 
tempted to  do,  the  plaintiffs  failed  to  comply 
with  their  contract  by  the  execution  of  the 
deed  which  they  tendered.  In  the  contract 
for  the  sale  of  the  land  the  plaintiffs  agreed 
to  execute  to  the  defendant  a  general  war- 
ranty deed  to  same,  and  this  covenant  is  not 
compiled  with  unless  the  tendered  title  is  a 
perfectly  legal  one,  and  one  which  would  be 
accepted  as  marketable.    Bodley,  eta,  v. 


(Ky. 

McChord,  4  J.  J.  Marsh.  475 ;  Davis  v.  Dycus, 
7  Bush,  4;  Whitworth  v.  Pool,  96  S.  W.  880, 
29  Ky.  Law  Rep.  1104.  In  the  Davis  Case, 
upon  this  point  it  is  said: 

"There  is  no  difficulty,  we  conceive,  In  constru- 
ing the  covenant  of  the  appellee  to  make  the  ap- 
pellant's general  warranty  of  tide.  Any  general 
covenant  to  convey  title,  if  not  restricted  or 
qualified  in  its  terms  by  any  other  stipulation, 
implies  that  the  covenantor  can  convey  a  perfect 
legal  title,  regularly  derived  from  the  common- 
wealth ;  and  if  he  should  be  unable  to  convey 
such  title  his  covenant  will  be  broken." 

We  apprehend  that  no  authority  can  be 
found  holding  to  the  contrary.  The  very 
purpose  of  such  a  covenant  in  a  deed  Is  to 
guarantee  against,  not  only  an  outstanding 
and  superior  title,  but  also  against  any  in- 
cumbrance upon  the  title  held  by  the  ven- 
dor. So,  If  at  the  time  for  the  performance) 
of  an  executory  contract  for  the  sale  of 
land  the  title  which  the  vendor  exhibits  is 
one  incumbered  of  record  with  a  lien,  his 
covenant  to  convey  by  general  warranty  Is 
broken,  and  the  vendee  is  not  compelled  to 
accept  the  vendor's  deed,  although  It  may 
contain  a  covenant  of  general  warranty.  Bell 
v.  Vance,  Litt.  SeL  Cas.  108,  on  page  110; 
36  Cyc.  638. 

[2]  Going  now  to  the  question  as  to  the 
authority  of.  Reddish  to  release  the  lien 
which  he  attempted  to  do  as  agent  for  Rlgg 
heirs,  we  find  nothing  in  that  deed  showing 
that  he  either  individually  or  as  such  pre- 
tended agent  had  any  interest  in  the  notes 
executed  for  the  deferred  payments  therein 
mentioned.  It  might  be  said,  however,  that 
any  Joint  obligee  would  have  a  right  to  col- 
lect a  note  executed  to  himself  and  others, 
and  that  his  receipt  of  the  obligation  would 
be  binding  upon  the  other  obligees  and  would 
constitute  a  complete  acquittance  of  the 
payor. 

[3]  We  have  no  fault  to  find  with  this  prin- 
ciple of  law,  nor  have  we  any  quarrel  with 
another  principle  Insisted  upon  by  counsel  for 
appellants,  which  is  that,  when  a  deed  pro- 
vides for  the  execution  of  notes  for  deferred 
payments  without  specifying  the  person  or 
persons  to  whom  they  were  executed,  it  will 
be  presumed  that  they  were  executed  joint- 
ly to  the  vendors  in  the  deed.  But  the  ad- 
mission of  these  two  principles  of  law  does 
not  help  plaintiffs  under  the  facts  of  this 
case.  It  Is  true  that  I.  H.  Reddish  In  his 
individual  capacity  is  one  of  the  vendors  who 
executed  the  Craft  on  deed,  the  retained  liens 
in  which  he  attempted  to  release  in  the  man- 
ner stated.  However,  he  did  not  do  this 
in  his  individual  capacity,  but  only  as  "agent 
for  Rigg  heirs."  There  Is  nothing  of  record 
to  show  the  fact  of  his  agency,  unless  It  be 
his  statement  appearing  upon  the  record  to 
that  effect. 

[4,  S]  But  it  is  a  rale  of  universal  applica- 
tion, and  which  has  been  recognized  by  this 
court  in  an  unbroken  line  of  decisions,  that 
the  fact  of  agency  may  not  be  established 
by  the  statements  alone  of  the  supposed 
agent  Waiving  this  point,  however,  and  for 
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the  purposes  of  argument  conceding  that  his 
agency  might  be  so  established,  the  question 
then  recurs  as  to  which  Bigg  heirs  he  was 
agent  of,  1.  e.,  whether  he  was  the  agent 
of  all  the  vendors  In  that  deed  who  may 
have  been  heirs  of  some  Rlgg  ancestor,  or 
whether  he  was  agent  for  the  heirs  of  some 
one  or  more  of  the  six  Riggs  appearing  as 
vendors  In  that  deed.  Clearly,  there  is  noth- 
ing apparent  from  the  record  furnishing  an 
answer  to  these  Inquiries.  For  aught  tha£ 
appears,  Reddish  may  have  collected  his  part 
of  the  deferred  purchase  money  without  hav- 
ing executed  any  release,  and  the  same  might 
be  true  as  to  each  of  the  other  vendors,  ex- 
cept  the  heirs  of  one  for  whom  he  may  pos- 
sibly have  been  acting  as  agent,  and  whose 
interest  he  attempted  to  release  by  the  writ- 
ing which  he  signed  on  the  margin  of  the 
county  court  record.  On  the  other  hand,  he 
may  have  been  agent  for  the  heirs  of  some 
one  or  more  of  the  Rlggs  who  executed  the 
deed  and  have  collected  their  portions  and 
executed  the  release  In  question  while  the 
Interest  of  all  the  other  vendors  may  yet 
have  been  uncollected.  Manifestly,  these  con? 
dltlons  leave  the  record  of  the  title  In  great 
uncertainty  and  do  not  present  a  clear  and 
perfect  title  which  the  law  would  compel 
the  defendant  to  accept. 

[•]  If  It  should  be  Insisted  that  the  proof 
upon  the  trial  of  this  case  was  to  the  effect 
that  the  lien  notes  in  the  Grafton  deed  had 
been  actually  paid,  and  that  the  defendant 
therefore  could  not  rely  upon  the  shown  con- 
dition of  the  record  as  a  defense  herein,  it 
is  sufficient  to  say  that  the  law  is  that  the 
rights  of  a  vendee  in  a  suit  of  this  char- 
acter (being  one  by  a  vendor  to  recover  dam- 
ages for  the  failure  to  perform  an  executory 
contract  for  the  sale  of  land)  are  ndt  to  be 
affected  by  anything  which  may  develop 
or  occur  after  the  time  for  the  performance 
of  his  contract  He  has  a  right  to  rely  up- 
on the  conditions  as  they  appear  of  record  at 
that  time,  and  no  perfecting  of  the  title 
afterwards  by  the  vendor  will  be  permitted 
to  relate  back  to  the  time  for  performance 
so  as  to  deprive  the  vendee  of  his  right  of 
refusal  to  accept  the  title  tendered  by  the 
vendor.  In  other  words,  the  vendor  cannot 
clear  up  or  perfect  his  title  after  the  time 
for  the  performance  so  as  to  perfect  his 
right  to  sue  the  vendee  to  recover  damages 
for  a  breach  committed  by  his  refusal  to 
accept  the  tendered  title  when  It  appeared  of 
record  to  be  imperfect.  Upholding  this  rule, 
It  is  said  in  39  Gyc.  1925: 

"Thus  the  purchaser  may  show,  by  way  of  de- 
fense, that  there  exists  a  superior  outstanding 
title,  that  the  vendor  was  unable  to  convey  a 
good  title  at  the  proper  time  therefor." 

And  again,  on  page  1983  of  the  same  vol- 
ume, it  is  said: 

"A  vendor,  In  order  to  recover  for  a  breach  of 
contract  by  the  purchaser,  must  himself  have 
been  able  and  ready  to  perform  his  part  of  the 
contract,  •  •  •  and  if  time  is  of  the  essence 
of  the  contract  he  must  have  been  able  to  per- 
form promptly  at  the  time  stipulated." 


This  text  is  fortified  by  a  long  list  of  au- 
thorities, and  Is  in  perfect  accord,  not  only 
with  the  general  principles  of  law  governing 
contracts,  but  also  that  especially  applicable 
to  sales  of  real  estate.  The  rule  is  upheld  by 
this  court  in  the  case  of  Smith  v.  Cansler, 

88  Ky.  367.  There  is  nothing  In  the  cases  of 
Logan  v.  Bull,  .78  Ky.  607,  Tapp  y.  Nock, 

89  Ky.  414,  12  S.  W.  713,  or  Cotton  v.  Ward. 
3  T.  B.  Mod.  313,  in  conflict  therewith.  On 
the  contrary,  those  cases  recognize  the  rule 
as  applicable  when '  time  Is  of  the  essence 
of  the  contract,  and  as  we  have  seen  from 
Cyc,  and  as  upheld  In  the  Smith  Case,  supra, 
time  is  of  the  essence  of  the  contract  under 
the  facts  presented  in  this  case. 

It  is  true  that,  under  some  circumstances, 
In  the  cases  from  this  court  just  referred  to 
In  suits  for  a  rescission  or  specific  perform- 
ance of  the  executory  contract  the  plaintiff 
would  be  permitted  to  perfect  his  title  even 
after  suit  and  before  decree;  but,  inasmuch 
as  this  is  a  suit  for  damages  for  breach  of 
performance  and  not  one  of  either  of  the 
classes  mentioned,  such  right  to  supply  the 
defects  in  the  plaintiff's  title  after  the  time 
for  performance  has  expired  is  not  allowed. 
Bearing  upon  this  feature  of  the  distinction 
between  the  remedies  at  law  and  in  equity, 
under  circumstances  similar  to  those  we  have 
here,  it  is  said  in  86  Cyc.  707: 

"At  law,  time  is  always  of  the  essence  of  the 
contract.  Where  any  time  is  fixed  for  the  com- 
pletion of  it,  the  contract  must  be  completed  on 
the  day  specified.  But  courts  of  equity  make  a 
distinction  in  all  cases  between  that  which  is 
matter  of  substance  and  that  which  is  matter  of 
form.  The  principle  has  been  firmly  established 
from  an  early  day  in  all  ordinary  contracts  for 
the  sale  and  purchase  of  land  that  time  is  not, 
in  equity,  of  the  essence  of  the  contract;  that 
is  to  say,  acts  which  plaintiff,  by  the  terms  of 
the  contract,  stipulated  to  perform  on  a  given 
date,  may  be  performed  at  a  later  date." 

[1 , 8]  If,  however,  the  principle  Just  dis- 
cussed had  no  existence  In  the  law,  and  the 
plaintiffs  in  this  suit  at  law  bad  the  right  at 
any  time  before  Judgment  to  perfect  their 
title  so  as  to  render  the  defendant  liable  in 
damages  for  his  refusal  to  accept  perform- 
ance offered  by  plaintiffs,  the  proof  upon  the 
trial  of  this  case  fails  to  establish  their 
right  to  recover.  It  is  shown  by  the  witness 
Grafton  that  he  paid  the  purchase  notes 
mentioned  in  his  deed,  but  this  would  not  be 
binding  on  the  ones  to  whom  he  owed  the 
money,  for  clearly  they  would  have  a  right 
at  any  time  before  their  cause  of  action  be- 
came barred  to  enforce  their  lien  against 
the  land,  and  the  Judgment  in  this  case  could 
not  affect  In  the  least  their  right  to  do  so, 
or  be  binding  on  them.  The  defendant  then, 
in  that  Instance,  would  be  subjected  to  ex- 
pensive, annoying,  and  perhaps  protracted 
litigation  with  the  possibility  of  having  to 
pay  the  lien  notes,  and  the  law  will  not  force 
him  to  accept  a  title  fraught  with  such  pos- 
sibilities. So  that,  in  any  view  of  the  case, 
we  are  clearly  of  the  opinion  that  the  plain- 
tiffs failed  to  sustain  their  cause  of  action, 
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and  that  the  jury  should  have  been  Instructed 
to  return  the  verdict  which  It  did  return  un- 
der Instructions  of  the  court,  to  which  the 
defendant  objected.  36  Cyc.  638.  When  the 
verdict  is  one  which  under  the  evidence  the 
Jury  should  have  been  instructed  to  return, 
the  judgment  rendered  upon  it  will  be  af- 
firmed, although  the  verdict  was  not  return- 
ed under  the  directions  of  the  court  Emler 
v.  Fox,  172  Ky.  291,  189  8.  W.  469. 
Wherefore  the  judgment  Is  affirmed. 


LOUISVILLE  &  N.  R.  CO.  v.  MUDD'S 
ADM'X. 

(Court  of  Appeals  of  Kentucky.  Jan.  23,  1917.) 

1.  Cabbie  as  «=»281— Dutt  to  Intoxicated 
Passenger. 

That  a  passenger  is  drinking  or  under  the 
influence  of  liquor  is  not  enough  to  require  the 
trainmen  to  give  him  any  more  care  than  other 
passengers,  and  it  is  only  where  a  passenger 
is  so  much  under  the  influence  of  liquor  as  to  be 
helpless  or  irresponsible,  or  incapable  of  protect- 
ing himself  from  accident,  and  his  condition  is, 
or  in  the  exercise  of  ordinary  care  could  be, 
known  to  them,  that  they  are  under  a  duty  to 
give  him  any  extra  care. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §f  1093-1007,  1241;  Dec  Dig.  «=» 
281.] 

2.  Carriers  <8=>317(2)  —  Personal  Injury  — 

Evidence. 

In  an  action  for  the  death  of  plaintiffs  in- 
testate, on  the  ground  that  while  a  passenger 
he  was  so  intoxicated  as  to  be  helpless  and  in- 
capable of  taking  care  of  himself,  and  that  his 
condition  was  known  to,  or  in  the  exercise  of 
ordinary  care  should  have  been  known  to,  de- 
fendant s  trainmen,  and  that  they  negligently 
permitted  him  to  fall  or  jump  from  the  car  as 
it  was  approaching  his  station,  evidence  as  to 
his  condition  as  to  sobriety  three  or  four  hours 
before  he  boarded  the  train  for  a  ride  of  about 
2%  hours  was  too  remote  to  be  of  any  probative 
force. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  §  1295;  Dec.  Dig.  <8=>317(2).] 

3.  Carriers  <§=»317(l)  —  Personal  Injury- 
Evidence— Intoxication. 

In  such  action,  evidence  that  decedent  was 
in  a  helpless  condition  from  intoxication,  and  as 
to  the  extent  of  his  intoxication  within  a  rea- 
sonable time  before  and  after  he  was  on  the 
train  as  a  passenger  was  competent,  though  not 
of  the  same  probative  value  as  evidence  of  his 
condition  while  he  was  on  the  train. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §  1295;  Dec.  Dig.  «=»317(1).] 

4.  Carriers  <g=»320(3)  —  Personal  Injury  — 
Intoxication— Question  for  Jury. 

In  such  action,  held  on  the  evidence  as  to 
whether  decedent  while  on  the  train  was  so 
intoxicated  as  to  be  helpless  or  incapable  of  tak- 
ing care  of  himself,  and  as  to  whether  his  con- 
dition was  such  that  it  was  known,  or  in  the 
exercise  of  ordinary  care  should  have  been 
known,  to  the  trainmen,  that  defendant  was  en- 
titled to  a  directed  verdict. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1232, 1315;  Dec.  Dig.  «=»320(3).j 

Appeal  from  Circuit  Court,  Marlon  County. 

Action  by  Lloyd  D.  Mudd's  administratrix 
against  the  Louisville  &  Nashville  Railroad 
Company.    Judgment  for  plaintiff,  and  de- 


fendant appeals.  Reversed,  and  cause  re- 
manded. 

W.  C.  McChord,  of  Springfield,  P.  K.  Mc- 
Elroy,  of  Lebanon,  and  B.  D.  Warfleld,  of 
Louisville,  for  appellant,  S.  A.  Russell  and 
H.  S.  McElroy,  both  of  Lebanon,  for  appellee. 

CLARKE,  J.  This  is  an  appeal  from  a 
judgment  of  the  Marlon  circuit  court  grant- 
ing the  administratrix  of  Lloyd  D.  Mudd 
$7,000  damages  for  his  death,  which  occurred 
May  11,  1916,  as  the  result  of  injuries  re- 
ceived by  him  on  October  6,  1914,  from  fall- 
ing or  stepping  off  of  one  of  appellant's  pas- 
senger trains,  as  It  approached  Loretto  Sta- 
tion. The  decedent  was  a  passenger  on  said 
train,  going  from  Louisville  to  Loretto,  Ky. 
The  train  was  due  to  leave  Louisville  at  5:15 
p.  m.,  and  to  arrive  at  Loretto  at  7:42  the 
same  evening,  so  that  decedent  was  on  the 
train  about  two  hours  and  one-half.  As  the 
train  was  approaching  Loretto,  and  after  the 
flagman  had  anounced  in  the  car  In  which 
Mudd  was  riding,  "Loretto,"  or  "Loretto  Is 
the  next  stop,"  some  of  the  witnesses  giving 
It  one  way  and  some  another,  decedent  got 
up  from  his  seat,  walked  out  of  the  car  upon 
the  platform,  and  either  fell  from  the  car  or 
jumped  off,  while  the  train  was  going  30  or 
35  miles  an  hour.  The  evidence  does  not 
show  that  the  conductor,  flagman,  or  any 
train  official  saw  decedent  leave  his  seat,  go 
to  the  platform,  or  fall  or  get  off  of  the  train, 
or  that  they  knew  of  his  action,  until  Inform- 
ed by  one  of  the  passengers  that  he  had  ei- 
ther fallen  or  jumped  off  the  train. 

Appellee's  petition  states  that  at  the  time 
of  the  accident  and  all  the  time  decedent  was 
upon  appellant's  passenger  train  he  was,  from 
the  use  of  intoxicating  liquors,  in  a  helpless 
condition  and  Incapable  of  taking  care  of 
himself,  or  of  discerning,  apprehending,  and 
preventing  danger  and  injury  to  himself,  and 
that  his  condition  was  known,  or  could,  by 
the  exercise  of  ordinary  care,  have  been 
known  by  appellant's  employes  and  agents  in 
charge  of  the  train,  and  that  they  negligently 
permitted  him,  while  in  that  condition,  to 
leave  the  car  on  the  train  and  fall  therefrom, 
thereby  producing  the  injuries  which  resulted 
In  his  death. 

[1]  Insisting  that  the  evidence  failed  to 
show  that  decedent  was  intoxicated  to  such  a 
degree  as  to  impose  upon  its  servants  the  ob- 
ligation of  exercising  extra  care  and  precau- 
tion for  his  safety,  appellant,  at  the  close  of 
appellee's  testimony,  and  again  at  the  com- 
pletion of  all  the  evidence,  entered  a  motion 
for  a  directed  verdict  in  its  favor,  and  the 
refusal  of  the  court  to  sustain  this  motion  is 
relied  upon  here  as  the  chief  ground  for  re- 
versal. Both  sides  rely  upon  the  case  of  L., 
H.  &  St.  L.  Ry.  Co.  v.  Gregory's  Adm'r,  141 
Ky.  747,  133  S.  W.  805.  In  that  case  this 
court  considered  the  duty  of  a  carrier  to  an 
intoxicated  passenger,  and,  after  an  exhaus- 
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tive  review  of  the  authorities  therein  cited, 
concluded  as  follows: 

"It  is  the  duty  of  the  train  employes  to  look 
after  the  safety  and  comfort  of  all  the  passen- 
gers, and  they  are  not  required  to  extend  to  one 
more  protection  or  care  than  another,  except 
under  special  circumstances.  And  the  mere  fact 
that  a  passenger  is  drinking  or  under  the  in- 
fluence of  liquor  is  not  enough  to  put  upon 
trainmen  the  extra  duty  of  giving  to  him  more 
care  than  to  other  passengers.  This  measure 
of  duty  is  only  demanded  when  the  condition  of 
the  passenger  is  such  that  he  is  helpless  or  in- 
capable of  taking  care  of  himself.  If  a  passen- 
ger on  account  of  intoxication  that  does  not 
produce  helplessness  or  incapacity  is  rendered 
less  capable  of  protecting  himself  from  accident 
or  injury  than  he  otherwise  would  be  or  his 
condition  induces  him  to  become  more  indifferent 
to  his  safety,  he  must  take  the  consequences  of 
his  own  recklessness,  and  the  company  will  not 
be  charged  with  the  duty  of  taking  especial  care 
of  him.  His  right  to  recover  is  no  greater  than 
would  be  that  of  a  sober  person  of  ordinary  pru- 
dence. A  man  may  be  under  the  influence  of 
liquor  and  yet  be  as  competent  to  protect  him- 
self from  danger  as  a  thoroughly  sober  man 
would  be.  And  it  often  happens  that  sober  men 
expose  themselves  to  dangers  that  a  partially  in- 
toxicated man  would  avoid.  And  so  there  is 
good  sense  and  reason  in  the  rule  that  the 
sober  man  and  the  partially  intoxicated  man 
are  entitled  to  the  same  measure  of  care — one 
not  more  than  the  other.  But  when  a  passen- 
ger is  so  much  under  the  influence  of  liquor  as 
to  be  helpless  or  irresponsible  or  incapable  of 
protecting  himself  from  accident,  and  his  condi- 
tion is  or  could  be  known  by  the  trainmen  in  the 
exercise  of  reasonable  care,  the  plainest  dictates 
of  humanity  demand  that  he  should  not  be  per- 
mitted to  remain  or  place  himself  in  unnecessary 
peril  if  the  persons  in  charge  of  the  train  by  the 
exercise  of  reasonable  care  can  prevent  it.  But 
trainmen  are  not  obliged  to  anticipate  that  a 
passenger  who  is  under  the  influence  of  liquor 
will  unnecessarily  expose  himself  to  danger,  nor 
are  they  under  any  duty  to  exercise  more  than 
ordinary  care  to  discover  whether  passengers 
are  drunk  or  sober.  It  is  only  when  their  at- 
tention is  directed  either  by  personal  observation 
or  information  to  the  helpless,  irresponsible  or 
incapable  condition  of  a  passenger  or  when  by 
the  exercise  of  ordinary  care  his  condition  could 
be  discovered  that  they  are  under  a  duty  to  ex- 
ercise reasonable  care  to  protect  him." 

This  is  an  accurate  statement  of  the  whole 
law,  to  which  the  facts  of  this  case  must  be 
applied. 

[2]  To  sustain  her  charge,  appellee  Intro- 
duced twelve  witnesses,  the  first  six  of  whom, 
and  Dr.  Ed  Mudd,  gave  evidence  simply  to 
prove  that  the  death  of  appellee's  intestate, 
which  did  not  occur  for  more  than  six  months 
after  the  accident,  resulted  therefrom.  Mrs. 
Lou  Coy  was  introduced  to  prove  decedent's 
condition  as  to  sobriety  some  three  or  four 
hours  before  he  boarded  the  train  at  Louis- 
ville, but  ber  evidence  was  properly  excluded 
by  the  court,  as  it  was  too  remote  in  time  to 
be  of  any  probative  value.  Of  the  other  four 
witnesses  testifying  for  appellee,  two  of 
them,  Lloyd  E.  Mudd,  one  of  decedent's  sons, 
and  Everett  Masterson,  testified  as  to  the 
condition  of  decedent  for  the  two  hours  Just 
before  he  boarded  the  train  at  Louisville, 
while  Leu  Thompson  and  Don  McLain  testified 
as  to  his  condition  of  sobriety  when  he  was 
discovered  after  falling  from  the  train  and 
while  his  wounds  were  being  dressed.  It  will 


thus  be  seen  that  no  witness  for  appellee  tes- 
tified as  to  the  condition  of  decedent  during 
the  two  hours  and  a  half  he  was  on  the  appel- 
lant's train,  and  during  which  time,  only, 
appellant  owed  any  duty  to  the  decedent. 
No  witness  testifying  for  plaintiff  states 
that,  during  the  time  decedent  was  on  the 
train,  he  was  in  a  helpless  or  drunken  condi- 
tion, or  that  he  was  not  entirely  capable  of 
taking  care  of  himself,  or  that  he  said  or  did 
anything,  while  on  the  train,  to  suggest  or 
indicate  to  appellant's  servants  in  charge  of 
the  train  that  he  was  In  such  a  state  of  in- 
toxication as  to  require  any  assistance  or 
special  attention,  or  In  fact,  that  he  was 
even  drunk. 

[8]  As  appellant's  duty  to  decedent  existed 
only  during  the  time  he  was  a  passenger  on 
the  train,  and  was  dependent  upon  his  condi- 
tion only  during  that  time,  appellant  objected 
and  excepted  to  the  introduction  of  all  of  the 
evidence  of  decedent's  condition,  both  before 
he  got  on  the  train,  and  after  he  left  It,  and 
it  is  Insisted  here  that  the  Introduction  of 
such  evidence  was  error,  and  that  that  evi- 
dence was  Incompetent;  but,  as  it  was  neces- 
sary, in  order  to  make  out  a  case,  for  appel- 
lee to  prove  that  her  decedent  was  in  a 
helpless  condition  from  intoxication,  evidence 
of  the  extent  of  his  intoxication,  within  a 
reasonable  time  before  and  after  the  time  he 
was  on  the  train  as  a  passenger,  was,  we 
think,  competent,  although  not  of  the  same 
probative  value,  of  course,  as  evidence  of  his 
condition  during  the  time  he  was  on  the  train. 
That  decedent  had  been  drinking  within  a 
short  time  before  he  got  on  the  train  and  was 
in  such  condition  from  the  intoxicants  taken 
that,  though  able  to  walk  to  the  train,  he 
required  assistance,  tended  to  show  that  dur- 
ing the  time  he  was  on  the  train  he  was  un- 
der the  influence  of  intoxicants  to  some  ex- 
tent at  least,  and,  while  not  sufficient  to  es- 
tablish the  fact  that  decedent  at  the  time  of 
the  accident  was  in  a  helpless  state  of  in- 
toxication, the  fact  that  appellee  had  to  es- 
tablish in  order  to  make  her  case  it  was 
nevertheless  competent,  although  of  no 
great  probative  value,  and  the  court  did  not 
err  in  admitting  this  evidence.  For  the  same 
reason  the  evidence  of  Len  Thompson  and 
Don  McLain  as  to  the  extent  of  decedent's 
Intoxication  within  a  short  time  after  the  ac- 
cident was  also  competent,  even  though  It 
alone  or  in  connection  with  the  other  evidence 
was  not  sufficient  to  make  out  appellee's  case. 

[4]  Having  decided  that  this  evidence  was 
competent,  we  come  now  to  the  question 
whether  or  not  the  evidence  of  these  four 
witnesses  was  sufficient  to  carry  the  case  to 
the  jury.  It  will  be  noticed,  from  the  rule  as 
quoted^  above  from  the  Gregory  Case,  that  in 
order  to  make  out  her  case  it  was  necessary 
for  appellee  to  prove  not  only  that  decedent 
was  In  a  helpless,  irresponsible,  or  incapable 
condition,  but  also  that  the  servants  of  ap- 
pellant either  knew  of  that  condition  or  by 
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the  exercise  of  ordinary  care  could  have  dis- 
covered It.  Lloyd  Ei  Mudd,  decedent's  son, 
testified  that  at  4  o'clock  on  the  afternoon  of 
the  accident,  when  be  arrived  In  Louisville 
from  Lakeland,  his  father  was  drunk ;  that 
witness  and  decedent  walked  from  the  inter- 
urban  station,  at  Second  and  Jefferson  streets, 
over  to  Fourth  street,  out  Fourth  street  to 
Broadway,  and  out  Broadway  to  tbe  Union 
Depot,  where  they  arrived  at  4:46  p.  m.; 
that  on  the  way  to  the  depot  they  stopped  in 
about  a  half  dozen  saloons,  la  each  of  which 
decedent  drank  beer;  that  decedent  had  a 
half  pint  bottle  of  whisky,  out  of  which  he 
and  Masterson  each  took  a  drink  in  the  lava- 
tory before  he  got  on  the  train;  that  he  and 
Masterson  walked,  one  upon  either  side,  with 
decedent  to  the  train,  and  helped  him  to 
mount  the  steps  and  to  a  seat  in  the  train 
where  they  left  him,  about  10  or  16  minutes 
before  the  time  for  the  train  to  leave  tbe  sta- 
tion; that  as  he  left  the  train  be  said  to  the 
flagman: 

•"The  old  gentleman  is  drinking  considerably; 
I  wish  you  would  see  that  he  gets  off  at  Loretto 
Station." 

Masterson  testified  that  he  first  saw  dece- 
dent and  his  son  about  6  o'clock  upon  tbe 
afternoon  of  the  accident,  when  they  came 
into  the  depot;  that  decedent  was  then 
drunk ;  that  his  son,  Lloyd  E.  Mudd,  assisted 
him  to  the  train  by  holding  his  arms  part  of 
the  time;  that  decedent  wasn't  able  to  go 
by  himself,  very  well;  that  they  botb  helped 
decedent  up  the  steps  and  into  the  train; 
that  as  they  came  out  of  tbe  train  he  heard 
the  son  say  something  to  tbe  flagman,  but 
didn't  understand  what  it  was.  Len  Thomp- 
son testified  that  when  upon  the  arrival  of  the 
train  at  Loretto  Station  he  learned  that  de- 
cedent had  fallen  from  the  train,  he,  with 
James  Smith,  went  along  the  track  until 
they  found  the  decedent  lying  near  tbe 
track  with  his  coat  up  over  bis  bead,  ap- 
parently dead,  but  when  witness  pulled  his 
coat  from  over  his  head  he  said,  "Let  me 

alone  you  G  d  d  n  sons  of  bitches ;  let 

me  alone ;  let  me  die  right  here ;"  that  sever- 
al others  then  came  up  and  put  decedent 
in  the  baggage  car  and  took  him  up  to  the 
store,  where  Dr.  Clssell  dressed  his  wounds, 
and  that  he  kept  "cussing"  while  his  wounds 
were  being  dressed;  that  decedent  was  either 
drunk  or  unconscious;  he  didn't  know  which; 
that  decedent  remained  at  Dr.  Cissell's  about 
an  hour  and  a  balf,  when  he  got  in  a  buck- 
board  with  his  son  to  go  to  his  home  five 
miles  in  tbe  country;  that  after  bis  wound 
had  been  dressed  and  when  he  started  home 
he  pulled  his  derby  hat  "down  clear  over  his 
head ;  clear  over  the  sores  and  all" ;  that  he 
was  either  drunk  or  unconscious;  he  didn't 


know  what  he  was  doing.  Don  McLaln  tes- 
tified that  on  tbe  night  of  tbe  accident  he 
was  at  Loretto  Station  when  tbe  train 
came  In;  that  after  the  train  came  in  he 
went  to  where  decedent  was  lying,  about  a 
quarter  of  a  mile  from  tbe  station;  that  de- 
cedent was  lying  on  bis  right  side,  drawn  up, 
and  his  coat  was  over  his  head ;  that  some 
one  shook  decedent,  who  then  kicked  at  them 
and  said,  "  'Let  me  alone,  you  damn  sons  of 
bitches;  let  me  alone;  don't  bother  mef 
I  could  see  Doctor  was  very  drunk  and  had 
the  smell  of  whisky  all  over  him,  and  be  was 
very  drunk;"  that  decedent's  eye  seemed  al- 
most entirely  closed;  "that  eye  was  almost  en- 
tirely clogged  up  with  blood."  This  is  tbe 
substance  of  the  evidence  which  has  even  a 
tendency  to  show  that  decedent  was  in  a 
helpless  condition,  and,  in  our  judgment, 
falls  far  short  of  establishing  the  fact  that 
decedent  was,  while  on  the  train,  in  such  a 
state  of  intoxication  as  to  render  bun  helpless 
or  Incapable  of  taking  care  of  himself;  but 
even  If  it  might  be  considered  that  this  testi- 
mony furnished  some  evidence  that  decedent 
was  so  drunk  as  to  be  helpless  or  Incapable 
of  taking  care  of  himself,  which  we  do  not 
concede,  it  certainly  cannot  be  contended 
that  it  furnished  any  evidence  that  his  con- 
dition was  such  that  tbe  train  officials,  in 
the  exercise  of  ordinary  care,  could  have  dis- 
covered that  he  was  helpless  or  Incapable  of 
taking  care  of  himself.  This  eyfdence,  In  our 
minds,  does  no  more  than  prove  that  decedent 
was  somewhat  under  the  Influence  of  intoxi- 
cants, while  a  passenger  on  the  train,  but  does 
not  even  tend  to  prove  that  his  condition  was 
such  that  the  trainmen  should  have,  anticipat- 
ed that  when  bis  station  was  announced  he 
would  immediately  get  up  and  get  off  the 
train,  while  it  was  running  at  a  rapid  rate, 
and  we  are  of  the  opinion  that  the  court  erred 
in  overruling  appellant's  motion  for  a  peremp- 
tory instruction  at  the  conclusion  of  plain- 
tiff's evidence,  and  again  after  all  the  evi- 
dence on  botb  sides  was  In;  the  evidence 
for  tbe  defendant  having  shown  that  dece- 
dent, while  on  the  train,  was  not  in  a  help- 
less condition ;  that  he  did  not  do  or  say  any- 
thing that  would  indicate'  that  he  was  not 
entirely  capable  of  caring  for  himself;  that 
his  behavior  and  conversation  on  the  train 
were  unobjectionable;  that  he  walked  about 
the  train  without  assistance,  at  one  tune  go- 
ing into  another  coach  and  returning,  while 
the  train  was  in  motion,  without  assistance. 

As  another  trial  will  be  necessary,  we  do 
not  now  pass  upon  the  question  as  to  whether 
or  not  the  verdict  was  excessive. 

For  tbe  reasons  indicated,  the  judgment 
Is  reversed,  and  cause  remanded  for  further 
proceedings  consistent  herewith. 
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DAY  v.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.  Jan.  19, 1017.) 

1.  Criminal  Law  «=>562— Proof— Evidence 
of  Motive. 

Proof  of  motive  alone  is  insufficient  to  put 
one  on  his  defense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  1253,  1263;  Dec.  Dig.  «=» 
582.] 

2.  Criminal  Law  <8=> 427(2)— Declarations 
—Evidence  to  Show  Conspiracy. 

There  being  no  proof  of  S.,  indicted  with 
defendant,  having  participated  in  the  crime, 
or  of  a  conspiracy  between  them  to  commit  it, 
S.'b  declarations,  not  in  defendant's  presence, 
are  inadmissible  against  her. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1012:  Dec.  Dig.  *=»427(2).J 

3.  Criminal  Law  *=»780(1)— Instructions— 
Declarations  of  Conspirators. 

Where  there  is  prima  facie  proof  of  con- 
spiracy between  defendant  and  a  joint  indictee, 
on  which  his  declarations  are  admitted  against 
her,  the  jury  should  be  instructed  that  they 
cannot  be  considered  unless  they  believe  be- 
yond a  reasonable  doubt  that  the  conspiracy 
was  formed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  }  1859;  Dec.  Dig.  «=>780(1).] 

4.  Criminal  Law  <S=>427(1>— Declarations 
of  Conspirators— Indictment. 

Conspiracy  need  not  be  expressly  averred 
in  a  joint  indictment  of  two  for  commission  of 
a  crime,  to  permit  evidence  thereof,  so  as  to 
allow  declarations  of  one  to  be  admitted  against 
the  other. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  1012 ;  Dec.  Dig.  «=»427(1).] 

5.  Criminal  Law  <e=»814(3>— Instructions— 
Applicability  to  Evidence. 

An  instruction,  predicated  on  the  existence 
of  facts  of  which  there  is  no  evidence,  is  unau- 
thorized, and  can  only  tend  to  confuse  and 
mislead. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  1979,  1985;  Dec  Dig.  «^» 
814(3).] 

6.  Criminal  Law  «=»814(1)— Instructions— 
Conformity  to  Issues. 

Defendant  denying  the  killing  with  which 
she  is  charged,  the  instructions  should  be  con- 
fined to  that  issue;  and  she  is  not  entitled  to 
one  to  acquit  if  deceased  died  of  disease. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  II  1979,  1980;  Dec.  Dig.  «=» 
814(1).] 

7.  Criminal  Law  «=>824(8)  —  Cautionary 
Instructions— Necessity  of  Request. 

Failure  of  the  court  to  admonish  the  jury 
that  evidence  of  defendant's  bad  reputation  for 
morality  and  truth  should  be  considered  only 
as  affecting  her  credibility  is  not  error;  the 
court's  attention  not  having,  at  the  time  of 
its  introduction,  been  called  to  the  necessity 
thereof. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1999;  Dec.  Dig.  «=>824(8).] 

8.  Criminal  Law  <S=»1173(2)  —  Appeal  — 
Harmless  Error— Instructions. 

Failure  of  the  court,  after  its  attention  is 
called  to  the  necessity  thereof,  to  admonish 
the  jury  that  evidence  of  defendant's  bad  repu- 
tation for  morality  and  truth  should  be  con- 
sidered only  as  affecting  her  credibility  is  not 
reversible  error,  unless  it  appears  from  the 
whole  record  that  her  substantial  rights  were 
thereby  prejudiced. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  3165;  Dec.  Dig.  «=>1173(2).] 


9.  Criminal  Law  q3=»1159(2)— Appeal— Re- 
view—Sufficiency  of  Evidence. 
Reversal  will  be  granted  on  the  ground  of 

insufficiency  of  the  evidence,  when  and  only  when, 

the  verdict  is  palpably  against  the  evidence. 
[Ed.  NoteJ— For  other  cases,  see  Criminal 

Law,   Cent  Dig.  |  8075;    Dec  Dig.  «=» 

1159(2).] 

Sampson,  J.,  dissenting. 

Appeal  from  Circuit  Courts  Carter  County. 

Sarah  Day  was  convicted  of  murder,  and 
appeals.  Reversed  and  remanded,  with  di- 
rections. 

H.  L.  Woods  and  A.  J.  Counts,  both  of 
Olive  Hill,  for  appellant  M.  M.  Logan,  Atty. 
Gen.,  and  D.  O.  Myatt,  Asst.  Atty.  QeiL,  for 
the  Commonwealth. 

HURT,  J.  The  appellant,  Sarah  Day,  a 
married  woman  of  40  years  of  age,  and  who 
had  been  married  to  her  husband,  James 
Andrew  Day,  for  19  or  20  years,  and  who  had 
three  children,  one  of  whom  was  married  at 
the  time,  was,  together  with  one  Bob  Sparks, 
jointly,  indicted  In  the  Carter  circuit  court, 
and  charged  with  the  murder  of  her  husband, 
James  Andrew  Day,  by  the  administration 
to  him,  with  the  intent  to  murder  him,  of 
arsenic  and  other  poisons  to  the  grand  jury 
unknown.  The  Indictment  charged  that  ap- 
pellant and  Sparks  jointly  committed  the 
murder  by  administering  arsenic  and  other 
poisons  unknown  to  the  grand  Jury  to  the, 
deceased,  and  it  further  charged  that  each 
of  them  administered  the  poison,  and  that  the 
other  was  present  for  the  purpose  of  and  aid- 
ed, assisted,  encouraged,  incited,  and  abetted 
the  one  administering  the  poison  to  commit 
the  crime.  Separate  trials  were  requested 
by  the  accused,  and  the  commonwealth's  at- 
torney elected  to  proceed  first  against  the 
appellant.  The  trial  resulted  in  a  verdict  of 
the  Jury  and  a  judgment  of  the  court,  by 
which  was  imposed  upon  her  a  sentence  of 
imprisonment  for  life.  Grounds  for  a  new 
trial  were  filed,  and  the  appellant  moved  the 
court  to  set  aside  the  verdict  of  the  jury  and 
Judgment  of  the  court  to  grant  her  a  new 
trial,  but  her  motion  and  grounds  were  over- 
ruled. 

The  grounds  upon  which  a  reversal  of  the 
judgment  Is  sought  are:  (1)  The  admission 
of  incompetent  evidence  over  the  objection 
of  the  appellant ;  (2)  the  court  mhnnstructed 
the  jury;  (3)  the  court  failed  to  Instruct  the 
jury  upon  the  whole  law  of  the  case;  (4) 
the  verdict  is  contrary  to  law,  and  not  sua* 
talned  by  the  evidence;  (5)  the  jury,  while 
trying  the  case,  was  taken  by  the  sheriff, 
in  charge  of  them,  to  a  picture  show  and 
there  permitted  to  witness  a  moving  picture, 
the  subject  of  which  was  a  woman  being 
tried  for  the  murder  of  her  husband. 

The  facts  of  the  transaction,  as  developed 
by  the  evidence,  show  that  James  Andrew 
Day  was  about  52  or  58  years  of  age,  and  re- 
sided with  the  appellant  and  a  young  son, 
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about  13  years  of  age,  In  the  village  of  En- 
terprise, in  Carter  county,  which  Is  three  or 
four  miles  from  Olive  Hill,  at  which  latter 
place  the  married  daughter  of  appellant  and 
deceased  lived,  where  she  Is  the  wife  of  a 
merchant.  The  deceased  had  been  engaged 
for  some  time,  as  a  laborer,  at  a  brickyard, 
near  Enterprise,  to  which  he  would  go  each 
morning  and  remain  during  the  day,  return- 
ing to  his  home  in  the  evening.  He  regular- 
ly took  with  him  from  his  home  when  he 
was  going  to  work  at  the  brickyard,  his  din- 
ner, which  it  Is  presumed  that  the  appellant 
prepared  for  him. 

Several  years  ago  the  deceased  employed 
Bob  Sparks  to  work  for  him  for  a  time,  dur- 
ing which  he  resided  at  the  home  of  the  de- 
ceased, and  thereafter,  for  a  time,  boarded 
at  the  house  of  the  deceased  Sparks  la 
now  a  young  man  about  27  years  of  age. 
While  being  about  the  home  of  deceased, 
Sparks  and  appellant  formed  habits  of  in- 
timacy, which,  during  the  last  year  of  the 
life  of  deceased,  and  probably  for  a  longer 
period,  theretofore,  resulted  In  their  frequent- 
ly committing  acts  of  sexual  Intercourse, 
and  exhibiting  toward  each  other  demonstra- 
tions of  affection.  Witnesses  testify  to  hav- 
ing seen  them  engaged  In  embracing  and 
kissing  each  other,  and  at  one  time,  they 
were  discovered  occupying  the  same  bed, 
and  on  other  occasions,  witnesses  testify  to 
having  made  arrangements  between  them  for 
meetings  at  places,  where  they  would  be  out 
of  the  sight  of  other  people.  During  this 
time  Sparks  resided  In  the  neighborhood, 
and  almost  every  day,  at  some  time  during 
the  day,  would  be  at  the  home  of  appellant 
Sparks  and  appellant  were  seen  at  different 
times  In  company  with  each  other  upon  the 
railroad  trains,  and  upon  one  occasion  went 
to  Ashland  together  and  remained  overnight 
The  appellant,  In  a  small  locket  which  she 
sometimes  wore,  had  a  picture  of  Sparks,  and 
certain  pictures  of  his  were  found  in  a  kitchen 
safe  at  her  home  after  the  death  of  deceased. 
It  does  not  appear  that  deceased  ever  made 
any  objections  to  Sparks'  intimacy  with  ap- 
pellant or  that  he  knew  of  it  or  Buspidoned 
the  truth  about  it  Sparks  was  on  some  oc- 
casions at  appellant's  home  when 'the  de- 
ceased was  present  There  does  not  appear 
to  have  been  any  trouble  or  estrangement 
between  deceased  and  appellant  on  account 
of  Sparks'  Intimacy  with  her.  In  fact,  it 
appears  that  he  was  told  about  it  but  per- 
sistently refused  to  believe  It  or  to  give  any 
attention  to  It  The  only  ill  feeling  that  Is 
proven  to  have  occurred  between  the  appel- 
lant and  her  husband  was  that  a  year  or 
two  before  his  death  a  witness  testifies  that 
appellant,  being  much  enraged,  left  the  dwell- 
ing house  and  went  toward  the  stable,  with 
Che  declaration  that  she  was  going  to  secure 
the  axe  and  kill  her  husband,  applying  to 
him  an  approbrlous  epithet,  but  It  does  not 
appear  what  this  controversy  was  about  and 


(Ky. 

It  apparently  ended  in  nothing,  as  they  were 
ever  after  upon  friendly  terms,  so  far  as  the 
evidence  discloses.  It  Is  also  proven  that 
some  months  before  the  death  of  deceased  he 
had  some  whisky,  which  he  was  saving  for 
the  purpose  of  refreshing  himself  when  at- 
tending court  at  Grayson;  that  his  small 
son  and  others  drank  the  larger  part  of  it 
and  filled  the  vessel  with  water,  and  as  the 
husband  was  going  toward  Grayson  he  took 
a  drink  out  of  the  vessel,  and  when  he  dis- 
covered its  worthlessness,  he  threw  It  away, 
and  probably  accused  the  appellant  of  having 
put  the  water  in  it  She,  in  telling  about  it 
said  she  did  not  put  the  water  In  it  but 
if  she  had  an  opportunity  again  she  would 
put  "plzen"  in  It  Another  witness  testified 
that  some  months  before  the  death  of  deceas- 
ed, he  came  home  in  the  evening  with  his 
dinner  uneaten,  and  said  it  smelt  like  it  had 
been  cooked  with  matches.  The  appellant  at 
the  time  said  that  nothing  of  the  kind  had  oc- 
curred, and  she  and  the  children  presently 
ate  the  dinner.  On  another  occasion,  In  the 
spring  or  summer  before  the  death  of  de- 
ceased, while  he  and  bis  family  were  eating 
supper,  a  little  niece  took  a  cup  off  of  the 
table  in  which  to  pour  coffee  for  the  de- 
ceased, when,  as  she  says,  she  discovered 
some  blue  substance  in  the  bottom  of  the  cup, 
and  called  appellant's  attention  to  It  when 
appellant  told  her  to  get  another  cup,  which 
she  did.  It  seems  that  this  blue  substance 
was  probably  bluing,  which  was  used  In  wash- 
ing clothing,  and  appellant  so  states.  There 
was  no  circumstance  in  the  evidence  which 
directly  proved  that  any  arsenic  or  poison 
of  any  kind  was  ever  administered  to  de- 
ceased by  any  one,  either  Intentionally  or 
unintentionally.  The  case  against  appel- 
lant depended  entirely  upon  circumstances, 
both  as  to  the  cause  of  the  death  and  the 
administering  of  poison  by  the  appellant 
Evidence  was  given  by  a  druggist  who  has  a 
place  of  business  in  Olive  Hill,  that  on  the 
29th  of  December  the  appellant  purchased 
10  cents  worth  of  arsenic  in  a  powdered  form, 
which  she  said,  at  the  time,  she  intended  to 
use  for  the  extermination  of  rats.  The  same 
witness  testified  that  on  the  27th  day  of  Jan- 
uary following  she  bought  another  10  cents 
worth  of  arsenic  of  the  same  kind,  which  she 
said  that  she  was  procuring'  at  the  request 
of  a  neighbor.  The  appellant  denied  the  mak- 
ing of  these  purchases;  but  stated  that  In 
the  fall  previous  to  the  death  of  deceased 
she  bought  from  the  same  druggist  a  small 
quantity  of  Fowler's  solution  of  arsenic, 
which  is  an  arsenical  preparation,  less  strong 
In  its  action  than  the  powdered  form,  which 
she  used,  according  to  a  prescription,  for  her 
stomach  and  for  her  complexion.  In  this 
statement  she  is  corroborated  by  her  sister. 
She  also  testified  that  about  the  time  the 
druggist  claimed  that  she  purchased  one  of 
the  quantities  of  arsenic  in  powdered  form  she 
purchased  from  him  the  vial  of  white  vitriol 
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for  a  neighbor,  who  had  requested  her  to 
boy  It  for  him,  and  this  neighbor  corroborat- 
ed her  and  testified  that  she  delivered  the 
vitriol  to  him.  It  was  also  in  evidence  that 
daring  the  months  of  December  and  January 
that  the  druggist  was  continually  under  the 
Influence  of  intoxicating  liquors  or  some  kind 
of  a  drug,  which  gave  him  the  appearance 
of  being  in  a  drunken  condition.  In  the  latter 
part  of  January  or  the  early  half  of  February, 
the  deceased  was  sick  with  a  complaint  which 
the  physician,  who  was  called  to  see  him  diag- 
nosed as  la  grippe.  The  sickness  was  attend- 
ed with  vomiting,  but  lasted  only  a  short 
time,  and  the  physician  was  called  to  see 
him  only  one  time.  The  deceased  continued 
to  work  unto  In  the  month  of  July,  when  he 
again  complained  and  went  to  see  a  physician. 
On  the  26th  day  of  July  be  became  bedridden. 
A  physician  visited  him  at  this  time,  and 
continued  his  visits  each  day,  with  the  excep- 
tion of  one,  until  the  6th  day  of  August,  when 
deceased  died.  This  physician  states  that  In 
his  opinion  the  deceased  was  afflicted  with  a 
strong  poison  of  some  character  operating  in 
his  system,  and  that  the  symptoms  of  his 
sickness  were  the  same  as  those  exhibited 
by  subjects  of  arsenical  poisoning.  On  the 
27th  day  of  July,  he  prescribed  and  gave  to 
him  a  treatment  calculated  to  eliminate  the 
poison  from  the  patient's  body,  which,  from 
the  evidence  of  the  various  physicians,  who 
gave  testimony,  might  be  accomplished  in 
from  10  to  20  days,  but  the  weight  of  the  evi- 
dence tended  to  show  that  arsenical  poison 
could  not  be  eliminated  within  that  time. 
The  appellant  was  present  during  the  sick- 
ness of  her  husband,  waiting  upon  blm  and 
administering  his  medicine  in  large  part  to 
him.  Immediately  after  the  death,  the  coro- 
ner, who  Is  also  a  physician,  took  the  stom- 
ach, pancreas,  liver,  one  kidney,  and  the 
spleen,  securely  inclosed  them  In  jars,  and 
carried  them  to  an  expert  pathologist,  where 
an  examination  was  made  according  to  the 
latest  methods  taught  by  science  to  deter- 
mine the  cause  of  the  death,  and  a  chemical 
analysis  was  made  to  determine  whether 
any  arsenic  or  other  poison  was  in  the  por- 
tions of  his  body  above  mentioned.  This  ex- 
amination developed  that  there  was  no  ar- 
senic In  either  the  stomach,  kidney,  liver, 
spleen,  or  pancreas,  and  the  pathologist 
unreservedly  testified  that  the  death  was  not 
due  to  arsenical  poison.  To  defeat  the  force 
of  the  proof  by  the  physicians,  to  the  effect 
that  the  deceased  did  not  die  from  arsenical 
poisoning,  an  argument  is  relied  upon  that 
the  arsenic  had  been  eliminated  by  the  treat- 
ment before  the  death,  but  there  is  no  sug- 
gestion of  any  reason  why  the  deceased  did 
not  recover,  Instead  of  dying,  when  the 
poison  had  been  eliminated.  The  evidence 
also  proved,  that  all,  or  quite  all,  of  the  symp- 
toms of  the  sickness  of  deceased  were  those 
of  arsenical  poisoning,  but  the  proof  as 
strongly  shows  that  all  of  the  symptoms  of 


the  sickness  of  deceased  are  or  may  exist 
in  sickness  arising  from  interstitial  nephre- 
tls,  which  is  one  form  of  Bright's  disease,  and 
it  was  the  contention  of  appellant  that  de- 
ceased came  to  his  death  from  the  ravages  of 
that  disease,  and  not  from  any  poison  ad- 
ministered to  him.  The  evidence  of  the  ex- 
pert who  made  the  post  mortem  tended  to 
prove  that  the  deceased  was  suffering  at  the 
time  of  his  death  from  Bright's  disease. 

[1-1]  (a)  Over  the  objection  of  the  appel- 
lant, the  commonwealth  was  permitted  to 
prove  certain  declarations  which  were  made 
by  Bob  Sparks  previous  to  the  death  of  de- 
ceased, but  not  in  the  presence  of  or  hearing 
of  the  appellant,  and  without  her  approval. 
Henry  Carter  proved  that  in  the  spring  be- 
fore the  death  of  deceased,  while  at  the  brick- 
yard, on  one  occasion  Sparks  asked  him,  "If 
he  (witness)  had  ever  seen  his  wife."  Carter 
replied,  "You  have  no  wife."  Sparks  took 
off  the  back  of  his  watch,  wherein  appellant's 
picture  was  pasted,  and  said,  "That  is  my 
wife."  At  another  time  Sparks  said  that  he 
thought  more  of  appellant  than  any  one  he 
ever  saw.  Witness  said  to  him,  "Everything 
is  in  shape  so  you  can't  marry  her." 

Thomas  Johnson  was  permitted  to  state 
that  about  one  month  before  the  death  of  de- 
ceased, he  and  Sparks  were  working  together, 
and  he  asked  Sparks  why  he  was  keeping 
company  with  appellant,  and  Sparks  answer- 
ed "that  he  loved  her  and  was  going  to  have 
her  If  it  took  death." 

Jap  Gorby  stated  that  Sparks  asked  him 
if  he  had  ever  seen  his  wife's  picture,  and 
showed  him  a  picture  In  his  watch  which 
Sparks  said  was  his  wife.  It  was  a  picture 
of  appellant 

Fred  Walker  testified  that  while  deceased 
was  sick  he  was  at  Sparks'  home,  and  as  he 
and  Sparks  left  the  house,  Sparks'  mother 
said  something  about  appellant  to  Sparks, 
when  Sparks  cursed  his  mother,  and  when 
they  bad  gotten  out  in  the  road,  Sparks  said: 
"I  wouldn't  want  none  of  the  Days  to  fool 
with  me,  or  I  would  take  my  pistol  and 
blow  their  heads  off." 

The  appellant  Insists  that  the  proof  of  the 
foregoing  declarations  of  Sparks  was  Incom- 
petent as  evidence  against  her,  and  very  prej- 
udicial to  her  substantial  rights.  The  indict- 
ment does  not  charge  that  any  conspiracy 
existed  between  appellant  and  her  codefend- 
ant,  Sparks,  to  murder  the  deceased,  or  that, 
in  furtherance  of  such  conspiracy,  he  was 
killed  by  them,  or  by  any  confederate  of  ei- 
ther of  them.  Under  the  indictment,  a  con- 
viction of  appellant  could  be  sustained  In 
either  of  the  three  following  states  of  case: 

(1)  If  appellant  and  Sparks  together  admin- 
istered the  poison,  which  produced  the  death; 

(2)  or  if  appellant  alone  administered  the 
poison  to  deceased,  which  caused  his  death, 
either  with  or  without  a  conspiracy  existing 
between  her  and  Sparks  to  kill  him,  or  with 
or  without  the  presence  of  Sparks  as  aider 
and  abettor;  (3)  or  if  Sparks  alone. admlnls- 
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tered  the  poison  which  killed  deceased,  and  i 
appellant  was  present  for  the  purpose  of  and  I 
aided  and  abetted  Sparks  In  bo  doing.  If 
the  Indictment  had  accused  Sparks  alone 
with  having  administered  the  poison  which 
caused  the  death,  and  appellant  with  having 
been  present  and  with  having  aided  and  abet- 
ted him  In  so  doing,  and  the  conviction  of  ap- 
pellant alone  was  sought  upon  such  Indict- 
ment, It  would  be  competent  to  prove  any  act 
or  declaration  of  Sparks  which  would  tend  to 
show  his  guilt,  because,  unless  it  could  be 
shown  that  he  was  guilty  of  the  murder,  it 
would  be  morally  impossible  for  appellant  to 
have  aided  and  abetted  him  In  It  If,  under 
such  an  Indictment,  as  last  named,  the  evi- 
dence had  entirely  failed  to  show  that  Sparks 
administered  the  poison  and  caused  the 
death,  the  charge  against  appellant  of  having 
aided  and  abetted  him  In  the  murder  would 
necessarily  fail.  The  fact  that,  In  the  In- 
stant case,  the  Indictment  charges  that  they 
Jointly  and  together  administered  the  poison, 
and  that  each  of  them  alone  administered  It, 
and  the  other  aided  and  abetted  the  one  ad- 
ministering the  poison  in  so  doing,  does  not 
make  the  situation  different,  bo  far  as  con- 
cerns appellant,  from  the  state  Of  case  where 
Sparks  is  alone  charged  with  giving  the  poi- 
son and  appellant  as  an  aider  and  abettor  of 
him,  when  it  Is  sought  to  show  the  guilt  of 
appellant,  upon  the  theory  that  Sparks  ad- 
ministered the  poison  and  appellant  aided 
and  abetted  him.  In  the  record  of  the  trial 
of  appellant,  there  Is  not  a  scintilla  of  evi- 
dence which  tends  to  prove  that  Sparks  ad- 
ministered any  poison  to  deceased,  or  even 
had  any  poison  In  his  possession,  or  any  op- 
portunity to  administer  it  to  the  deceased. 
Neither  does  the  evidence  tend  to  prove,  In 
the  slightest  degree,  that  Sparks  and  appel- 
lant, both  being  present,  together  administer- 
ed a  poison  to  deceased.  Hence,  the  evidence 
falling  to  even  conduce  to  prove  that  Sparks 
was  present,  and  that  he  and  appellant  to- 
gether administered  poison  to  deceased,  or 
that  Sparks  alone  administered  the  poison, 
It  was  Impossible  for  appellant  to  aid  and 
abet  him  In  so  doing.  The  declarations  of 
Sparks,  which  were  proven,  would  only  con- 
duce to  show  a  motive  upon  his  part  to  com- 
mit the  murder  and  the  proof  of  his  relations 
with  appellant  does  not  prove  anything  more, 
and  the  proof  of  a  motive  alone  Is  not  suffi- 
cient to  put  one  upon  his  defense.  13  R.  O. 
I*  910.  Upon  the  trial  of  appellant  alone,  if 
evidence  had  been  heard  which  conduced  to 
prove  that  appellant  and  Sparks  together  ad- 
ministered the  poison  to  deceased,  or  that 
Sparks  alone  administered  the  poison  which 
caused  the  death,  and  appellant  was  present 
and  aided  and  abetted  him,  the  proof  of  the 
declarations  of  Sparks,  not  made  in  the  pres- 
ence of  appellant,  would  have  been  competent 
as  showing  a  motive  for  his  acts,  and  that 
he  committed  the  murder,  but  in  the  absence 
of  a  prima  fade  showing  that  at  the  time  the 
declarations  were  made  a  conspiracy  existed 


between  him  and  appellant  to  commit  the 
crime,  it  would  have  been  the  duty  of  the 
court  upon  the  trial  of  appellant  to  have  in- 
structed the  jury  that  it  could  only  consider 
the  declarations  of  Sparks,  not  made  in  the 
presence  of  appellant  nor  approved  by  her, 
as  evidence  conducing  to  prove  Sparks'  guilt 
of  the  murder,  If  they  tended  to  do  so,  and 
not  as  evidence  against  appellant  to  prove 
that  she  was  present,  and  that  she  and 
Sparks  committed  the  crime  together,  or  that 
she  aided  and  abetted  him,  if  he  alone  did  it. 
If,  however,  upon  the  trial  of  appellant  alone, 
the  proof  had  shown,  prima  facie,  independ- 
ent, of  the  declarations  of  Sparks,  that  at 
the  time  they  were  made  there  existed  a  con- 
spiracy between  him  and  appellant  to  kill 
the  deceased,  then  the  declarations  of  Sparks, 
In  furtherance  of  such  conspiracy  and  before 
its'  consummation,  would  be  admissible 
against  appellant,  although  not  made  in  her 
presence.  The  reason  of  this  principle  rests 
upon  the  doctrine  of  principal  and  agent. 
If  two  or  more  persons  conspire  to  commit  a 
crime,  then  the  acts  and  declarations  o'f  each 
of  them,  In  furtherance  of  the  conspiracy 
and  up  to  the  time  of  its  consummation.  Is  the 
act  and  declaration  of  each  of  the  conspira- 
tors, as  such  is  regarded  in  the  nature  of  an 
agent  of  the  other  for  the  commission  of  the 
crime,  but  in  the  absence  of  a  conspiracy 
there  is  no  just  ground  upon  which  it  can  be 
contended  that  one  person  should  be  re- 
sponsible for  the  acts  and  declarations  of  an- 
other. Where  a  conspiracy  is  proven,  prima 
facie,  between  a  defendant  on  trial  and  one 
jointly  indicted  with  him  for  the  commission 
of  the  crime,  and  thus  the  acts  and  declara- 
tions of  the  codefendant  not  on  trial,  made 
during  the  existence  of  the  conspiracy  and  in 
furtherance  of  it,  are  properly  admitted  as 
evidence  against  the  defendant  on  trial,  the 
court  should,  In  substance,  Instruct  the  jury 
that  if  it  believes  from  the  evidence  beyond  a 
reasonable  doubt  that  a  conspiracy  was  form- 
ed between  the  defendant  on  trial  and  the  co- 
defendant  not  on  trial  to  commit  the  crime, 
the  acts  and  declarations  of  the  codefendant, 
done  and  said  in  furtherance  of  the  common 
design  and  before  the  consummation  of  it, 
become  the  acts  and  declarations  of  the  de- 
fendant on  trial;  but  the  converse  of  this 
should  also  be  given,  so  that  the  jury  may 
understand  under  what  circumstances  and  to 
what  extent  It  is  to  consider  the  proven  acts 
and  declarations  of  the  codefendant  as  evi- 
dence against  the  defendant  on  trial,  or 
whether  they  should  at  all  be  considered. 

[4]  Where  two  or  more  are  jointly  indict- 
ed for  the  commission  of  a  crime,  although 
there  is  no  express  averment  of  a  conspiracy 
having  been  formed  between  them  to  commit 
the  crime,  the  acts  and  declarations  of  each 
may  be  proven  against  the  others,  when  a 
prima  fade  case  of  a  conspiracy  has  been 
made  out  between  them  to  commit  the  crime, 
if  the  declarations  and  acts  are  in  further- 
ance of  the  common  purpose,  although  not 
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done  nor  said  In  the  presence  of  each  other, 
but  the  court  should  Instruct  the  Jury  In  re- 
gard to  them,  as  above  stated.  Howard  v. 
Commonwealth,  114  Ky.  372,  70  S.  W.  1055, 
24  Ky.  Law  Rep.  1282;  Golns  v.  State,  46 
Ohio  St.  457,  21  N.  E.  476;  Boberson's  Crim- 
inal Law,  S!  105,  109;  5  E.  C.  L.  1087;  Old- 
ham v.  Bentley,  6  B.  Mon.  431;  Sodusky 
v.  McGee,  7  J.  J.  Marsh.  266.  Wher,e  two  or 
more  persons  are  Jointly  Indicted  for  the 
commission  of  a  crime,  and  the  evidence  falls 
to  show  that  the  ones  not  on  trial  were  pres- 
ent and  assisted  In  the  commission  of  the 
crime,  or  that  a  conspiracy  existed  between 
them  and  the  defendant  on  trial  to  commit 
the  crime,  then  the  acts  and  declarations  of 
the  ones  not  on  trial  are  not  competent  evi- 
dence. Hence,  in  the  instant  case,  when  it 
appeared  that  there  was  a  failure  of  the 
proof  to  show  that  Sparks  participated  In 
the  commission  of  the  alleged  crime,  In  any 
way,  or  that  he  had  conspired  with  appel- 
lant to  commit  it,  the  court  should  have 
withdrawn  and  excluded  from  the  considera- 
tion of  the  Jury  the  proof  of  all  of  the  dec- 
larations of  Sparks,  not  made  In  the  pres- 
ence of  appellant,  and  the  failure  to  do  so 
was  prejudicial  error. 

[•]  (t>)  The  court  below  Instructed  the  Ju- 
ry, in  substance,  that  if  it  believed  beyond 
a  reasonable  doubt  that  appellant  adminis- 
tered the  poison  to  deceased  with  the  Intent  to 
kill  him  and  caused  his  death,  or  that  Sparks 
administered  the  poison  to  deceased  with  In- 
tent to  kill  him  and  appellant  was  present 
for  the  purpose  of,  and  aided  and  abetted 
Sparks  In,  administering  the  poison,  to  find 
her  guilty.  For  the  same  reasons  heretofore 
given,  the  part  of  the  instruction  which  au- 
thorized the  conviction  of  appellant  if  Sparks 
administered  the  poison  and  appellant  was 
present  and  aided  and  abetted  him  was  not 
authorized.  There  was  no  evidence  upon 
which  to  base  such  an  instruction,  and  an 
Instruction  should  not  be  given  upon  issues 
which  do  not  exist,  as  they  can  only  tend 
to  confuse  and  mislead  the  Jury. 

[•]  (c)  The  contention  of  appellant  that  the 
court  should  have  instructed  the  Jury  that 
If  It  believed  that  the  death,  of  deceased  was 
caused  from  interstitial  nephritis,  to  find 
appellant  not  guilty  is  not  well  taken.  The 
defense  In  this  case  was  a  denial  by  appellant 
of  having  caused  the  death,  and  the  issue 
was  whether  or  not  the  appellant  caused  the 
death.  It  was  competent  for  appellant  to 
prove  that  the  death  was  caused  by  disease, 
to  support  her  denial  of  having  caused  it  and 
to  rebut  the  force  of  any  circumstance  tend- 
ing to  show  that  she  did  do  It.  Upon  the 
trial  of  one  accused  of  a  felonious  homicide, 
if  the  killing  is  denied,  that  is  the  only  Is- 
sue, and  the  instructions  should  relate  simply 
to  that  issue,  but  if  the  killing  Is  admitted 
and  it  is  attempted  to  be  avoided  by  a  claim 
that  it  was  accidental  or  done  In  self-defense, 
then  the  Jury  should  be  instructed  along  the 
lines  of  self-defense  or  accident,  as  the  case 


may  be.  In  the  instant  ,  case,  if  the  admin- 
istering of  the  poison  to  the  deceased  bad 
been  admitted  and  his  death  caused  thereby, 
but  it  was  claimed  to  have  been  administer- 
ed accidentally  or  unwittingly,  then  the  Jury 
should  have  been  instructed  along  such  lines. 
Hunter  v.  Commonwealth,  171  Ky.  438,  188 
S.  W.  472 ;  Mlnniard  v.  Commonwealth,  158 
Ky.  210,  164  S.  W.  804;  Howard  v.  Com- 
monwealth, 81  S.  W.  689,  26  Ky.  Law  Bep. 
465. 

(d)  The  fact  that  the  jury,  while  consider- 
ing the  case,  was  permitted  to  witness  a 
moving  picture  show,  where  the  subject  was 
a  woman  being  tried  for  the  murder  of  her 
husband,  need  not  be  considered,  as  it  will 
probably  not  occur  upon  another  trial. 

[7, 1]  (e)  After  the  appellant  had  testified 
as  a  witness  for  herself,  the  commonwealth's 
attorney,  in  rebuttal,  offered  proof  of  the 
appellant's  bad  reputation  for  morality  and 
truthfulness.  This  evidence  was  objected  to, 
but  the  objections  were  overruled.  The  evi- 
dence was  clearly  competent  for  the  purpose 
of  Impeaching  the  credibility  of  the  witness, 
but  was  not  admissible  for  any  other  pur- 
pose. The  court  did  not  admonish  the  Jury 
that  it  should  be  considered  for  the  purpose 
only  of  affecting  the  credibility  of  the  ap- 
pellant as  a  witness,  If  it  had  that  effect,  and 
not  as  evidence  conducing  to  prove  her  guilt 
of  the  crime  charged.  The  appellant  did 
not  request  the  court  to  so  admonish  the  Ju- 
ry, but  the  failure  to  admonish  the  jury  as 
to  what  effect  should  be  given  the  testimony 
is  relied  upon  as  a  reversible  error.  The  court 
was  not  called  upon  or  required  to  give  such 
admonition  to  the  jury,  unless  at  the  time  of 
the  introduction  of  the  testimony  its  attention 
was  called  to  the  necessity  of  such  an  ad- 
monition by  objection,  exception,  or  motion 
made  by  appellant.  When  its  attention  was 
called  to  the  necessity  of  the  admonition,  it 
then  was  the  duty  of  the  court  to  have  given 
It,  but  the  failure  to  give  the  admonition  is 
not  reversible  error,  unless  it  appears  from 
the  whole  record  that  the  substantial  rights 
of  the  appellant  were  thereby  prejudiced, 
which  question  is  not  necessary  to  be.  deter- 
mined, as  the  judgment  will  have  to  be  re- 
versed upon  other  grounds.  Benaker  v. 
Commonwealth,  172  Ky.  714,  189  S.  W.  928; 
Hayes  v.  Commonwealth,  171  Ky.  291,  188 
S.  W.  415;  Ochsner  v.  Commonwealth,  128 
Ky.  761,  109  S.  W.  326,  33  Ky.  Law  Rep. 
119;  Newman  v.  Commonwealth,  88  S.  W. 
1089,  28  Ky.  Law  Bep.  81 ;  Feuston  v.  Com- 
monwealth, 91  Ky.  230,  15  S.  W.  177,  12  Ky. 
Law  Bep.  854 ;  Johnston  v.  Commonwealth, 
170  Ky.  766,  186  S.  W.  655 ;  Wright  v.  Com- 
monwealth, 155  Ky.  750,  160  S.  W.  476. 

[(]  (f)  The  remaining  ground  upon  which 
a  reversal  of  the  judgment  is  sought  Is  that 
It  Is  not  supported  by  a  sufficiency  of  evi- 
dence. In  criminal  cases,  this  court  has  con- 
sistently refused  to  reverse  a  judgment  be- 
cause of  it  not  being  supported  by  sufficient 
evidence,  unless  the  verdict  is  palpably 
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against  the  evidence.  Hall  v.  Common- 
wealth, 152  Ky.  812,  164  S.  W.  897;  Wilson 
v.  Commonwealth,  140  Ky.  1,  130  S.  W.  794; 
Harman  v.  Commonwealth,  140  Ky.  4,  130 
S.  W.  787 ;  Black  v.  Commonwealth,  154  Ky. 
144,  156  S.  W.  1043;  Cbaney  v.  Common- 
wealth, 149  Ky.  464,  149  S.  W.  923.  As  the 
case  must  be  tried  again,  we  do  not  deem  it 
proper  to  enter  upon  any  further  discussion 
of  the  evidence,  further  than  to  say  that  the 
Inconclusive  character  of  the  circumstances 
shown  to  prove  appellant's  guilt,  and  the 
apparently  satisfactory  character  of  the  evi- 
dence offered  to  prove  that  deceased  did  not 
die  from  arsenical  poisoning  lead  us  to  the 
conclusion  that  the  verdict  of  the  Jury  is 
palpably  against  the  evidence,  and  should 
have  been  set  aside.  The  wrong  done  de- 
ceased by  appellant's  unfaithfulness  doubt- 
less tended  to  stir  the  passions  of  the  jury 
against  her,  but  she  should  not  be  convicted 
of  murder,  unless  proven  guilty,  although 
guilty  of  incontinence. 

For  the  reasons  Indicated  the  Judgment  is 
reversed,  and  the  cause  remanded,  with  di- 
rections to  grant  appellant  a  new  trial  and 
for  proceedings  consistent  with  this  opinion. 

SAMPSON,  J.,  dissenting. 


LARMON  v.  LARMON  et  al. 
(Court  of  Appeals  of  Kentucky.  Jan.  26, 1917.) 

1.  Dive  Estates  «=>17— Improvements— Re- 
mainder. 

A  life  tenant  cannot  make  improvements 
and  burden  the  remainderman  with  their  cost, 
as  the  owner  of  the  fee  is  entitled  to  receive 
his  land  at  the  expiration  of  the  life  estate  in 
the  same  condition,  natural  wear  and  tear  ex- 
cepted, as  it  was  at  the  beginning. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent  Dig.  gf  37,  88,  42 ;  Dec.  Dig.  «=>17.] 

2.  Joint  Tenancy  «j=»8— Improvements— Lia- 
bility. 

One  Joint  tenant,  for  the  purpose  of  pre- 
serving the  common  property,  can  compel  the 
other  to  contribute  to  the  expense  of  necessary 
repairs  to  a  house  belonging  to  them  jointly. 

[Ed.*  Note.— For  other  cases,  see  Joint  Ten- 
ancy, Cent.  Dig.  |{  5-11;  Dec.  Dig.  «=>&] 

8.  Remainders  «=»9— "Merger"  of  Lite  Es- 
tate—Requisites. 
Where  the  remainderman  acquires  title  to 
the  life  estate,  a  merger  occurs  in  which  the  life 
estate  is  extinguished ;  but  to  constitute  a  merg- 
er it  is  necessary  that  the  two  estates  be  in  one 
and  the  same  person  at  one  and  the  same  time 
and  in  one  and  the  same  right 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Cent  Dig.  5  6;  Dec.  Dig.  <ge=>9. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Merger.] 

4.  Remainders  «J=»9— Merger  or  Lot  Es- 
tate—Equity. 
Equity  will  prevent  or  permit  a  merger  of 
estates  according  to  the  intention  of  the  parties 
and  to  protect  the  beneficial  interests  of  the 
holder  of  the  two  estates ;  so  that,  where  a  wid- 
ow entitled  to  dower  in  a  tract  and  four  of  her 
six  children  conveyed  their  interests  to  another 


child,  the  life  estate  in  his  five-sixths  interest 

was  extinguished. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Cent  Dig.  {  6 ;  Dec  Dig.  «J=>9.  ] 

5.  Remainders  £=»9— Merges  of  Lira  Es- 
tate—Extent. 

It  is  an  established  corollary  to  the  doctrine 
of  merger  that  it  will  not  operate  beyond  the 
extent  of  the  part  in  which  the  owner  has  two 
several  estates,  and  if  the  owner  of  a  life  estate 
acquires  the  fee  to  only  a  part  of  the  remain- 
der, there  will  be  a  merger  only  pro  tanto;  so 
that  the  widow's  life  estate  in  an  undivided  one- 
sixth  of  the  remainder  belonging  to  the  remain- 
derman not  joining  in  the  conveyance  did  not 
merge  in  the  grantee's  undivided  five-sixths  of 
the  remainder,  but  he  would  hold  an  undivided 
one-sixth  during  her  life,  with  remainder  to 
plaintiffs, 

[Ed.  Note.— For  other  eases,  see  Remainders, 
Cent  Dig.  |  6;  Dec.  Dig.  «=»9.] 

6.  Tenanot  in  Common  <8=>2S(3)— Oocupa  - 
tion  of  Cotenant— Rent. 

At  common  law  one  cotenant  is  not  required 
to  pay  rent  for  his  use  and  occupation  of  the 
premises,  in  the  absence  of  an  agreement  to  the 
contrary,  unless  he  excludes  his  cotenant,  but 
following  the  rule  under  statutes  similar  to  4 
Ann,  c  16,  f  27,  a  joint  tenant  is  liable  to 
account  for  occupying  more  than  his  Bhare  of 
the  land,  except  as  to  such  rents  and  profits  as 
accrued  from  improvements  made  by  his  own 
skill  and  capital,  and  except  where  the  property 
is  susceptible  of  a  several  occupation,  in  which 
case  a  joint  tenant  in  exclusive  possession  of  a 
part  without  hindering  the  others  in  the  use  of 
their  shares  is  not  answerable  to  them  for  prof- 
its realized  from  the  parts  in  bis  exclusive  oc- 
cupancy. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  *f  78,  84,  86;  Dec.  Dig. 
«=>28(3).J 

7.  Tenancy  in  Common  £=»30— Liens— Con- 
tribution. 

It  is  a  general  rule  that  one  joint  tenant  is 
entitled  to  contribution  from  his  cotenant  for 
liens  and  incumbrances  paid  by  him,  including 
mortgages,  taxes,  and  ground  rent 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  §J  95,  96,  98,  99;  Dec 
Dig.  <8=>30.) 

8.  Tenancy  in  Common  «=>29(1)— Repairs- 
Improvement. 

One  joint  remainderman  repairing  a  decayed 
house  for  the  benefit  of  all  is  not  entitled  to 
contribution,  where  ho  made  the  repairs  during 
the  period  of  the  life  estate. 

[Ed.  Note.— For  other  coses,  see  Tenancy  in 
Common,  Cent  Dig.  §§  89-91,  94;  Dec  Dig. 
«=>29(1).] 

9.  Partition  <©=>  114(2) — Costs — Statute. 

In  an  action  by  infant  remainderman  enti- 
tled to  one-sixth  of  a  tract  against  defendant 
entitled  to  the  other  five-sixths  for  the  sale  of 
the  tract  and  for  an  accounting,  the  defendant 
was  liable  for  the  costs  incurred  upon  his  unsuc- 
cessful issue  of  improvements  and  rents,  and, 
under  the  contribution  statute  (Ky.  St  !  489), 
plaintiffs  would  pay  one-sixth  or  the  cost  of  the 
proceeding. 

[Ed.  Note— For  other  cases,  see  Partition, 
Cent  Dig.*  446;  Dec.  Dig.  «=>114(2).] 

Appeal  from  Circuit  Court,  Warren  County. 

Action  by  Carlton  Larmon  and  another, 
infants,  by  their  guardian,  against  John  H. 
Larmon.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.  Affirmed. 
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W.  B.  Gaines,  of  Bowling  Green,  for  ap- 
pellant. Sims,  Rodes  &  Sims,  of  Bowling 
Green,  for  appellees. 

MILLER,  J.  Upon  the  death  of  Conley  J. 
Larmon,  of  Warren  county,  In  1893,  50  acres 
of  land  near  Alvaton  were  allotted  to  his 
widow  Mary  Larmon,  as  dower.  Conley  Lar- 
mon left  six  children  surviving  him.  One 
son,  Clem  C.  Larmon,  has  since  died,  leaving 
two  infant  children,  Carlton  Larmon  and 
Virginia  Larmon. 

The  house  and  farm ,  were  reduced  to  a 
rery  bad  condition  during  the  time  they  were 
occupied  by  the  widow.  The  roof  leaked,  the 
plastering  was  falling  from  the  celling,  the 
cellar  wall  had  given  way,  the  fences  were 
gone,  and  the  farm  badly  run  down.  It  be- 
came apparent  that  the  widow  was  unable  to 
preserve  the  place  for  the  remaindermen  in 
the  condition  In  which  she  had  received  it 
So,  by  a  deed  executed  in  1908,  the  widow 
and  four  of  the  adult  children  conveyed  their 
Interests  In  the  50-acre  dower  tract  to  John 
H.  Larmon,  the  remaining  adult  child  of 
Conley  Larmon,  for  $1,900. 

Upon  his  purchase  John  Larmon  made  ex- 
tensive Improvements  upon  the  residence  and 
outbuildings.  He  constructed  a  road  from 
the  turnpike  to  the  house ;  built  an  addition 
to  the  barn,  a  garage,  a  woodhouse,  a  smoke- 
house, and  a  servants'  house,  concrete  walks, 
a  porch,  and  hearths;  put  a  tin  roof  upon 
the  residence,  and  repaired  Its  basement 
and  pillars;  repaired  the  roof  of  the  dairy 
barn;  put  in  a  lighting  plant  and  water 
works;  put  up  460  rods  of  wire  fencing; 
painted  the  house— all  at  a  cost  of  $1,766. 
Immediately  thereafter  John  Larmon  took 
up  his  residence  in  the  house,  and  has  ever 
since  continued  to  reside  upon  the  dower 
tract  His  mother,  Mary  C.  Larmon,  died 
in  1913. 

On  April  24,  1914,  this  action  was  brought 
by  the  infants,  Carlton  Larmon  and  Virginia 
Larmon,  through  their  guardian,  against 
John  H.  Larmon,  for  a  division  of  the  50 
acres  and  an  accounting  for  the  plaintiffs' 
portion  of  the  rents  since  the  death  of  the 
widow,  a  period  of  one  year. 

By  answer  John  H.  Larmon  denied  that 
the  land  could  be  divided  without  materially 
Impairing  its  value;  and  by  way  of  counter- 
claim he  alleged  that  the  improvements  he 
had  put  upon  the  land  had  enhanced  its  sal- 
able value  to  the  extent  of  $1,200,  and  asked, 
In  the  event  the  court  should  find  that  the 
land  could  be  divided,  that  it  be  done  so  as 
to  locate  his  improvements  upon  his  five- 
sixths  interest  In  the  land  when  divided,  and 
that  in  making  said  division  the  Improve- 
ments be  disregarded. 

Upon  proof  taken,  the  court  found  the  land 
to  be  Indivisible  between  the  owners  without 
materially  impairing  its  value,  and  ordered 
a  sale  of  the  tract  as  a  whole  and  a  division 
of  the  proceeds.  It  allowed  John  H.  Larmon 
nothing  for  his  improvements.  The  judg- 
ment was  entered  on  March  13,  1916,  and 


further  held  that  the  reasonable  rental  value 
of  the  infants'  one-sixth  Interest  in  said 
land  from  the  death  of  Mary  Larmon,  the 
widow,  to  the  time  the  judgment  was  enter- 
ed, was  $75,  for  which  sum  the  guardian  took 
judgment  against  the  defendant  John  H.  Lar- 
mon, who  is  now  prosecuting  this  appeal. 

[1,2]  1.  Appellant's  counsel  frankly  con- 
cedes that  the  law  does  not  permit  a  life  ten- 
ant to  make  improvements  and  burden  the 
remainderman  with  their  cost,  and  that  the 
owner  of  the  fee  is  entitled  to  receive  his 
land  at  the  expiration  of  the  life  estate  in 
the  same  condition,  natural  wear  and  tear 
excepted,  as  It  was  at  the  beginning.  He  In- 
sists, however,  that  this  is  not  the  case  of  a 
life  tenant  seeking  to  charge  the  remainder- 
men with  improvements  made  by  the  life 
tenant  but  a  case  between  joint  tenants; 
and  he  invokes  the  doctrine  well  established 
In  this  state  that  one  joint  tenant  can  for 
the  purpose  of  preserving  the  common  prop- 
erty compel  the  other  to  contribute  to  the  ex- 
pense of  necessary  repairs  to  a  house  belong- 
ing to  them  jointly.  This  doctrine  was  fully 
recognized  in  Alexander  v.  Ellison,  79  Ky. 
153,  where  the  court  said: 

"At  the  common  law,  if  there  are  two  tenants 
in  common,  or  joint  tenants  of  a  house  or  mill, 
and  it  should  fall  into  decay,  and  one  is  willing 
to  repair  and  the  other  is  not,  he  that  is  willing 
to  repair  shall  have  a  writ  de  reparations  faci- 
enda;  for  owners  are  bound  pro  bono  publico 
to  maintain  houses  and  mills  which  are  tor  the 
habitation  and  use  of  man.  Story's  Equity,  { 
1235." 

See,  also,  Coke,  Litt  54b,  200b;  4  Kent, 
370;  Ward  v.  Ward,  40  W.  Va.  oil,  21  8.  B. 
746,  29  L.  R.  A.  449,  and  note,  62  Am.  St 
Rep.  911. 

But  as  above  stated,  the  right  of  a  life 
tenant  against  the  remainderman  is  not  so 
far-reaching. 

In  Gray's  Adm'x  v.  McConnelL  144  Ky. 
607,  189  &  W.  839,  it  was  said: 

"Appellant  contends  that  as  the  improve- 
ments were  permanent  and  served  to  enhance 
the  remainder  interest  the  value  of  the  im- 
provement should  be  apportioned  by  the  chan- 
cellor between  the  life  tenant  and  remainder- 
men. In  some  jurisdictions  this  may  be  done, 
but  that  rule  has  never  been  adopted  in  this 
state.  Here  the  rule  is  that  the  life  tenant 
cannot  charge  the  corpus  of  the  estate  with 
improvements,  nor  is  he  entitled  to  compensa- 
tion for  enhancement  of  the  property  by  rea- 
son of  such  improvements.  As  is  said  in  the 
case  of  Frederick  v.  Frederick  [102  S.  W.  858, 
13  L.  R.  A  (N.  S.)  5141  31  Ky.  Law  Rep. 
683:  It  is  a  sound  rule  of  public  policy  which 
denies  the  life  tenant  the  power  to  charge  the 
estate  for  his  improvements,  although  they  may 
enhance  the  value  of  the  property.'  To  the 
same  effect  see  Henry  v.  Brown,  99  Ky.  13  [34 
S.  W.  710,  17  Ky.  Law  Rep.  1329] ;  Wilson  v. 
Hamilton,  140  Ky.  827  [181  8.  W.  783]." 

See,  also,  Robsion  v.  Gray,  29  Ky.  Law 
Bep.  1297,  97  S.  W.  847;  StovaU  v.  May- 
hew,  178  Ky.  212,  190  a  W.  676. 

So,  if  appellant  held  his  estate  In  joint 
tenancy  or  as  a  tenant  In  common  with  the 
infant  plaintiffs  at  the  time  he  made  the 
Improvements  Immediately  after  his  pur- 
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chase  of  the  life  estate,  be  would  be  entitled 
to  contribution  from  his  cotenants  as  to  the 
extent  that  his  Improvements  went  to  preserve 
the  buildings  then  upon  the  land;  but,  If 
he  was  then  a  life  tenant,  he  wonld  have 
no  such  right,  since  it  will  be  presumed  In 
that  case  that  the  improvements  were  made 
for  his  personal  use  and  comfort. 

[3]  In  support  of  John  H.  Larmon's  con- 
tention It  is  suggested  that  his  purchase  of 
the  life  estate  made  him  a  tenant  In  com- 
mon under  the  doctrine  of  merger.  It  is  a 
familiar  doctrine  that,  where  the  remainder- 
man acquires  title  to  the  life  estate,  a  merger 
occurs  in  which  the  life  estate  is  extinguish- 
ed. The  doctrine  is  stated  by  Blackstone  as 
follows: 

"Whenever  a  greater  estate  and  a  less  co- 
incide and  meet  in  one  and  the  same  person, 
without  any  intermediate  estate,  the  less  is  im- 
mediately annihilated,  or,  in  the  law  phrase,  it 
is  said  to  be  merged,  that  is,  sunk  or  drowned 
in  the  greater.  Thus,  if  there  be  a  tenant  for 
years,  and  the  reversion  in  fee  simple  descends 
to  or  is  purchased  by  him,  the  term  of  years 
is  merged  in  the  inheritance,  and  shall  never 
exist  any  more."  Com.  II,  177. 

See,  also,  4  Kent,  103;  Clark  v.  Parsons, 
69  N.  H.  147,  39  Atl.  898,  76  Am.  St  Rep. 
157;  Pynchon  v.  Stearns,  11  Mete.  (Mass.) 
312,  45  Am.  Dec.  207;  Mangum  ▼.  Piester, 
16  S.  C.  316;  McCreary  v.  Coggeshall,  74 
S.  C.  42,  53  S.  E.  978,  T  L  R.  A.  (N.  S.)  433, 
7  Ann.  Cas.  693;  Forthman  v.  Deters,  206 
111.  159,  69  N.  E.  97,  99  Am.  St  Rep.  146. 
and  note. 

[4]  To  constitute  a  merger  it  Is  necessary 
that  the  two  estates  be  In  one  and  the  same 
person,  at  one  and  the  same  time,  and  in 
one  and  the  same  right  Blackstone,  supra; 
10  R.  O.  L.  p.  666;  16  Cyc.  667.  While  the 
rule  Is  said  to  be  Inflexible  at  law,  equity 
will  prevent  or  permit  a  merger  of  estates 
according  to  the  intention  of  the  parties  and 
to  protect  the  beneficial  interests  of  the  bold- 
er of  the  two  estates.  2  Pom.  Eq.  Jur.  (3d 
Ed.)  f  788.  The  doctrine  baa  been  recogniz- 
ed by  this  court  In  Logan  v.  Steele,  7  T.  B. 
Mon.  101,  Fox  v.  Long,  8  Bush,  651,  and  in- 
cidentally, in  Hunt  v.  Phillips,  105  S.  W.  446, 
32  Ky.  Law  Rep.  258. 

In  Fox  v.  Long,  supra,  Chief  Justice  Pry- 
or,  speaking  for  the  court,  said: 

"The  appellee  is  the  owner  in  fee  simple  of 
nine-tenths  of  the  land,  has  purchased  or  leased 
the  entire  life  estate  of  the  appellant  and  it 
would  be  a  novel  proceeding  to  permit  an  action 
for  waste  or  a  distress  warrant  to  issue  for 
rent  against  the  party  who  owns  both  the  great- 
er and  the  less  estate.  The  less  estate  has  in 
fact  been  merged  into  the  greater;  the  life  ten- 
ancy has  gone  out  of  existence:  and  no  such 
relation  as  that  of  landlord  ana  tenant  exists 
between  the  parties. 

"In  this  ease  there  is  a  union  of  the  fee-simple 
estate  and  the  estate  for  life,  by  which  the  es- 
tate for  life  is  extinguished.  It  is  difficult  to 
perceive  how  one  can  have  the  fee-simple  estate 
and  a  life  estate  in  the  same  tract  of  land.  If 
the  life  estate  is  the  only  estate  preceding  the 
estate  in  reversion  or  remainder,  and  the  re- 
mainderman buys  the  life  estate,  or  under  such  an 
agreement  as  this  rents  the  estate  for  life,  for 
and  during  the  life  of  the  party  entitled  to  it,  I 


the  lesser  estate  is  gone,  for  the  fee-simple  estate 
includes  both." 

[6]  From  this  It  follows  that  when  John 
H.  Larmon  bought  the  life  estate  from  bis 
mother  in  1913,  the  life  estate  In  his  five- 
sixths  interest  was  extinguished,  and  be 
held  his  five-sixths  interest  in  fee  simple. 
But  did  the  merger,  thus  accomplished,  have 
the  effect  of  making  John  H.  Larmon  the  joint 
tenant  or  tenant  In  common  with  the  infant 
plaintiffs  who  owned  the  remaining  undivided 
one-sixth  interest  In  remainder?  It  is,  how- 
ever, an  established  corollary  to  the  doctrine 
of  merger  that  It  will  not  operate  beyond  the 
extent  of  the  part  In  which  the  owner  has 
two  several  estates.  Clark  v.  Parsons,  su- 
pra; Bowlin  v.  Rhode  Island  Hospital  Trust 
Co,  81  R.  I.  289,  76  AtL  348,  140  Am.  St 
Rep.  768;  10  R.  C.  L.  p.  668. 

In  Clark  v.  Parsons,  supra,  the  case  was 
Id  principle  Identical  with  the  case  at  bar; 
Joseph  and  James  Parsons,  the  life  tenant 
and  one  of  the  remaindermen,  having  sold 
their  Interests  to  Berry,  leaving  one  remain- 
der interest  unsold  and  In  the  bands  of  the 
children  of  Isaac  Parsons,  a  deceased  re- 
mainderman. In  that  case  the  court  said: 

"It  is  claimed  that  when  the  life  estate  and 
the  estate  of  one  tenant  in  common  of  the  re- 
mainder were  granted  to  Berry,  a  merger  of  the 
life  estate  in  the  fee  was  effected  by  the  co- 
incidence of  the  two  estates  in  one  person,  and 
that  the  life  estate  in  the  entire  property  was 
thereby  extinguished.  It  is  a  sufficient  answer 
to  say  that  the  life  estate  in  the  undivided 
half  of  the  remainder  belonging  to  Isaac  could 
not  merge  in  the  undivided  half  of  the  remain- 
der belonging  to  Berry ;  neither  could  the  con- 
veyance or  the  life  estate  to  Berry  be  construed 
as  a  surrender,  enure  to  the  benefit  of  Isaac 
or  those  who  claim  under  him.  'Merger  is  co- 
extensive with  the  interest  merged,  as  in  the 
case  of  joint  tenants  and  tenants  in  common ; 
and  it  is  only  to  the  extent  of  the  part  In  which 
the  owner  has  two  several  estates.  An  estate 
may  merge  for  one  part  of  the  land  and  contin- 
ue in  the  remaining  part  ef  it'  4  Kent's  Com- 
mentaries 100,  101;  Clark  v.  Clark,  66  N.  H. 
105.  113:  McLaughlin  v.  McLaughlin,  80  Md. 
115  [30  AU.  607]." 

The  rule  Is  concisely  stated  In  16  Cyc.  668, 
as  follows: 

"If  the  owner  of  a  life  estate  acquires  the 
fee  to  only  a  portion  of  the  remainder,  there  will 
be  a  merger  pro  tanto,  but  the  life  estate  in  the 
remainder  of  the  property  will  not  be  affected." 

It  follows,  therefore,  that  the  widow's  life 
estate  In  the  undivided  one-sixth  of  the  re- 
mainder belong  to  the  infant  plaintiffs  did 
not  merge  into  the  undivided  five-sixths  of 
the  remainder  belonging  to  John  H.  Larmon, 
and  that  John  H.  Larmon  still  held  an  un- 
divided one-sixth  Interest  during  the  life  of 
bis  mother,  with  the  remainder  in  that  Inter- 
est belong  to  the  Infant  plaintiffs.  Conse- 
quently, at  the  time  John  H.  Larmon  made 
the  Improvements,  his  occupancy  of  the  un- 
divided one-sixth  Interest  of  which  the  In- 
fants were  the  remaindermen  was  that  of  a 
life  tenant  and  the  law  as  between  a  life 
tenant  making  Improvements  and  his  remain- 
derman, as  above  stated,  applied. 

[I]  Appellant  further  contends  that  the 
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circuit  court  erroneously  charged  him  with 
$75  rent  for  the  Infants'  share  of  the  land 
for  the  year  he  occupied  it  as  joint  tenant. 
At  common  lav  one  co  tenant  is  not  required 
to  pay  rent  for  the  use  and  occupation  of  the 
premises  while  he  remain  in  possession,  in 
the  absence  of  an  agreement  to  the  contrary, 
unless  he  excludes  his  cotenant.  23  Cyc.  481. 
The  reasons  for  the  rule  are  that  each  tenant 
is  entitled  to  the  occupation  of  the  premises, 
and  possession  of  one  tenant  In  common  is 
constructively  the  possession  of  all;  the  pos- 
session of  one  being  deemed  to  be  for  the 
benefit  of  himself  and  his  cotenant  But,  un- 
der the  statute  of  4  Ann,  c.  16,  8  27,  and  sim- 
ilar statutes  adopted  In  this  country,  a  Joint 
tenant  is  now  liable  to  account  for  occupying 
more  than  his  share  of  the  land,  except  as  to 
such  rents  and  profits  as  accrued  from  im- 
provements made  by  his  own  skill,  labor,  and 
capital,  and  except  where  the  property  is 
susceptible  of  a  several  occupation,  in  which 
event  a  joint  tenant  in  exclusive  possession 
of  a  part,  without  hindering  the  others  from 
the  use  of  their  shares,  is  not  answerable  to 
them  for  profits  realized  from  the  portions  in 
bis  exclusive  occupancy.  25  Cyc.  491.  This 
rule  was  approved  In  Nelson's  Heirs  v.  Clay, 
7  J.  J.  Marsh.  138,  23  Am.  Dec.  387.  See, 
also,  Johnson's  Adm'r  v.  Johnson,  155  Ey. 
11,  159  8.  W.  806;  Ward  v.  Ward,  40  W.  Va. 
611,  21  S.  E.  746,  29  L.  B.  A.  449,  62  Am.  St 
Bep.  911 ;  Gage  v.  Gage,  66  N.  H.  282,  29  AO. 
543,  28  L.  R.  A.  829,  and  note;  Schuster  v. 
Schuster,  84  Neb.  98,  120  N.  W,  948,  29  L.  R 

A.  (N.  S.)  224,  and  note,  18  Ann.  Cas.  1078. 
Appellees  had  the  right,  therefore,  to  main- 
tain their  action  for  rents,  and  the  proof 
sustained  the  amount  awarded. 

[7,  t]  Appellant  insists,  however,  that  his 
improvements,  to  the  extent  they  enhanced 
the  salable  value  of  the  land,  should  at  least 
hare  been  set  off  against  appellees'  recovery 
for  rent  Unquestionably  the  Improvements 
enhanced  the  salable  value  of  the  land  great- 
ly more  than  $75.  This  claim,  however,  Is 
based  upon  the  theory  that  the  Improvements 
were  made  by  Larmon  as  Joint  tenant  and 
not  by  him  as  life  tenant;  and  there  are  cas- 
es holding  that  the  set-off  may  be  made  be- 
tween cotenants.  Hlxon  v.  Bridges,  38  S.  W. 
1046,  18  Ky.  Law  Bep.  1068;  Vermillion  v. 
Nlckell,  114  S.  W.  270. 

It  is  a  general  rule  that  one  Joint  tenant 
is  entitled  to  contribution  from  his  cotenant 
for  liens  and  Incumbrances  paid  by  him,  in- 
cluding mortgages,  taxes,  and  ground  rent 
23  Cyc  490;  Hogan  v.  McMahon,  115  Md. 
195,  80  AtL  695,  Ann.  Cas.  1912C,  1262;  Par- 
sons v.  Urie,  104  Md.  238,  64  Atl.  927,  8  L. 

B.  A.  (N.  S.)  559, 10  Ann.  Cas.  278;  American 
Bonding  Co.  v.  National  Mechanics'  Bank, 
97  Md.  598,  65  AtL  395,  99  Am.  St.  Rep.  532, 
and  note;  Stokeley  v.  Flanders,  128  S.  W. 
606.  And,  as  above  shown,  this  rule  has  been 
extended  In  this  state  so  as  to  give  the  right 
of  contribution  to  one  cotenant  who  furnish- 


es necessary  repairs  to  a  decayed  house. 
Alexander  v.  Ellison,  supra. 

From  this  It  is  argued  that  where  one 
Joint  remainderman  repaired  the  decayed 
house  for  the  benefit  of  all,  as  here,  he  is 
entitled  to  contribution,  although  he  made 
the  repairs  during  the  period  of  the  life  es- 
tate. This  theory,  however,  completely  over- 
looks the  fact  that  the  repairs  were  made  by 
Larmon  as  life  tenant,  and  not  as  the  joint 
tenant  of  the  infant  plaintiffs,  and  that  the 
law  does  not  permit  the  life  tenant  to  incum- 
ber the  estate  of  the  remaindermen.  It  was 
the  duty  of  the  life  tenant  to  keep  up  the  re- 
pairs and  preserve  the  estate,  and  it  is  imma- 
terial whether  the  widow  or  John  Larmon 
was  the  life  tenant  upon  whom  that  duty  fell. 
To  say  that  a  remainderman  ought  to  have 
the  right  to  preserve  the  houses  belonging 
to  all  the  remaindermen  and  be  reimbursed 
therefor  is  no  answer  to  the  contention  of  the 
other  remaindermen,  since  a  remainderman 
has  ample  protection  in  his  equitable  reme- 
dy of  injunction  or  for  a  receiver  to  take 
charge  of  and  preserve  the  premises  upon 
the  delinquency  of  the  life  tenant 

The  circuit  court  properly  refused  to  set 
off  appellant's  claim  for  Improvements 
against  the  rent 

[I]  Appellant  further  contends  that  the 
Judgment  required  him  to  pay  all  the  costs 
of  the  action.  We  do  not  think  the  Judg- 
ment Is  to  be  so  construed.  The  appellant 
was  liable  for  so  much  of  the  costs  as  was  In- 
curred upon  the  issue  of  Improvements  and 
rents,  and  the  judgment  so  determines.  Un- 
der the  contribution  statute,  however,  the 
appellees  will  pay  one-sixth  of  the  costs  at- 
tending the  proceedings  for  the  sale  of  the 
land,  each  party  being  represented  by  counsel 
and  paying  the  fee  of  his  own  attorney.  Ky. 
St.  |  489 ;  Thirlwell's  Adm'r  v.  Campbell,  11 
Bush,  163. 

Judgment  affirmed. 


LOUISVILLE  4  N.  B.  CO.  v.  KIBBT. 
(Court  of  Appeals  of  Kentucky.  Jan.  23,  1917.) 

1.  NEGLIGENCE      «=»119(4)— PLEADING—  VARI- 
ANCE. 

Where  the  particular  negligence  relied  on  is 
specified,  the  plaintiff  will  be  confined  in  his 
proof  to  its  establishment 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §  208;  Dec.  Dig.  <S=»119(4).] 

2.  Negligence  «j=»119(1)  —  Pleading  —  Mat- 
ters to  be  Proved. 

The  proof  of  negligence  must  conform  to  the 
allegations,  for  neither  allegations  nor  proof 
alone  are  sufficient. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  203-206;  Dec.  Dig.  «s»119(l).] 

3.  Master  and  Servant  «=>264(5)  —  Vari- 
ance—Hand Cab  Operation. 

Under  allegations  that  a  hand  car  was  negli- 
gently operated  because  going  too  fast  testimo- 
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ny  that  those  operating  It  carelessly  Jerked  its 
propelling  lever  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  866;  Dee.  Dig.  <8= 
264(5).] 

4.  Master  and  Servant  oj=»287(8)  —  Jubt 
Question  —  Fellow  Servant  or  Straw 
Boss. 

Testimony  by  plaintiff  and  another  witness 
that  their  foreman  had  designated  a  subboss  for 
a  particular  hand  car  trip.  Is  sufficient  to  make 
such  person's  status  ss  fellow  servant  or  straw 
boss  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  1064;  Dec.  Dig.  «=> 
287(8).] 

5.  Master  and  Sebvant  «>=>270(18)^ Admis- 
sibility of  Evidence— Speed  of  Hand  Gab. 

Under  allegations  that  plaintiff  servant  waa 
injured  by  a  hand  car  negligently  operated  too 
fast  and  testimony  estimating  the  hand  car's 
speed  in  miles  per  hour,  it  was  reversible  error 
to  exclude  defendant's  offered  testimony  that  it 
was  not  being  operated  at  an  unusual  speed. 

[Ed.  Note.— For  other  cases,  see  -Master  and 
Servant,  Cent.Dig.  §  926;  Dec.Dig.  «=»27<X16).] 

6.  Masteb  and  Sebvant  «=»294(2)— Instruc- 
tions—Fellow  Servants. 

An  instruction,  correctly  defining  fellow 
servants  is  improper,  where  plaintiff's  compan- 
ions were  fellow  servants  as  a  matter  of  law, 
with  the  possible  exception  of  one  temporarily 
made  a  straw  boss. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  1162;  Dec.  Dig.  «=» 
294(2).] 

7.  Damages  <8=»216(8)  —  Instructions  —  Pkb- 

SONAL  lNJURIEa 

An  instruction,  permitting  a  servant  to  re- 
cover concurrently  for  loss  of  time  and  impair- 
ment of  his  earning  power,  is  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  f  663;  Dec.  Dig.  «s>216(8).] 

Appeal  from  Circuit  Court,  Rockcastle 
County. 

Action  by  W.  V.  Kirby  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

J.  W.  Brown  and  0.  O.  Williams,  both  of 
Mt  Vernon,  and  B.  D.  Warfleld,  of  Louis- 
ville, for  appellant  Bethurum  &  Lewis,  of 
Mt.  Vernon,  for  appellee. 

THOMAS,  J.  The  appellee  (plaintiff  be- 
low) was  a  member  of  a  crew  of  hands  en- 
gaged In  doing  some  concrete  work  for  the 
appellant  (defendant  below)  In  Hardin  coun- 
ty on  and  for  some  time  previous  to  October 
2, 1914.  The  foreman  of  the  crew  engaged  in 
doing  the  work  was  one  Hicks,  and  there 
were  two  classes  of  laborers  composing  the 
crew,  one  class  including  carpenters,  whose 
duty  it  was  to  construct  framework  necessary 
to  contain  the  concrete,  and  the  other  class 
being  made  up  of  those  whose  duty  it  was  to 
mix  and  put  the  concrete  in  proper  place. 
The  wages  of  the  carpenters  were  more  than 
that  of  the  concrete  workers.  Somewhere 
between  one-fourth  and  one-half  mile  from  the 
place  where  the  work  was  being  constructed 
was  a  boarding  car  located  on  a  side  track. 


(Ky. 

and  in  traveling  from  the  work  to  the  boarding 
car  it  was  necessary  for  the  hands  to  ride  a 
hand  car.  Thomas  Floyd  was  a  member 
of  the  crew,  and  was  one  of  the  carpenters, 
while  plaintiff  was  engaged  in  the  concrete 
work.  On  October  2,  1914,  while  returning 
from  dinner  obtained  at  the '  boarding  car, 
the  hand  car  upon  which  plaintiff  was  rid- 
ing jumped  the  track  and  threw  him  off, 
whereby  he  sustained  Injuries,  to  recover 
damages  for  which  he  filed  this  suit  A  part 
of  the  crew  was  just  ahead  of  the  hand  car 
on  which  plaintiff  Was  riding;  on  this  front 
car  was  the  foreman,  Hicks,  while  Thomas 
Floyd,  one  of  the  carpenters,  and  five  others. 
Including  plaintiff,  were  upon  the  derailed 
hand  car.  In  a  way,  but  vaguely,  it  1s  alleged 
In  the  petition  that  the  plaintiff,  at  the  time 
of  his  injury,  was  a  member  of  the  crew  of 
hands  which  had  a  foreman  in  charge,  who 
was  superior  in  authority  to  plaintiff  and 
the  other  members,  and  whose  orders  they 
were  compelled  to,  and  did,  obey.  The  neg- 
ligence charged  Is  stated  in  this  language: 

"That  the  agents  and  servants  of  the  defend- 
ant in  charge  of  said  hand  car,  against  this 
plaintiffs  objections,  and  over  the  protest  of  the 
said  plaintiff,  managed  and  operated  said  car 
with  such  gross  negligence  and  carelessness  by 
running  same  too  fast  and  at  too  great  speed; 
that  said  car  jumped  the  track  of  defendant's 
road  and  injured  his  back,  shoulder,  arms,  and 
left  leg  to  such  an  extent  that  he  is  permanently 
injured;  that  the  said  foreman  knew  that  the 
accident  and  injury  would  occur,  and  could  have 
known  that  the  injury  would  occur  by  the  ex- 
ercise of  ordinary  care;  and  the  said  foreman 
could  have  prevented  the  Injury  by  the  exercise 
of  proper  care.  Plaintiff  says  he  requested  the 
foreman  to  have  the  persons  then  pulling  said 
car  not  to  run  same  so  fast  and  that  the  speed 
of  same  be  lessened,  but  the  said  foreman  re- 
fused to  do  so ;  that  if  his  request  had  been  com- 
plied with  the  said  accident  and  Injury  would 
not  have  occurred." 

It  will  be  seen  that  there  Is  an  effort  to 
charge  and  make  the  defendant  responsible 
for  the  negligence  of  the  other  members  of 
the  crew,  who,  in  conjunction  with  the  plain- 
tiff, were  operating  the  hand  car  at  the  time. 
It  is  further  claimed,  In  substance,  that  the 
alleged  foreman  In  charge  of  the  hand  car 
negligently  and  carelessly  permitted  the  car 
to  be  run  "too  fast,"  and  that  he  could  have 
prevented  this  by  the  exercise  of  proper  care, 
but  that  he  failed  and  refused  to  do  so,  al- 
though plaintiff  appealed  to  him  to  slacken 
the  speed  of  the  car,  and  warned  him  of  the 
danger.  The  answer  pat  in  issue  all  the  al- 
legations of  the  petition,  and  In  other  para- 
graphs relied  upon  the  contributory  negli- 
gence of  the  plaintiff,  and  alleged  that  the 
Injuries  to  plaintiff,  if  any,  were  the  result 
of  the  acts,  negligent  or  otherwise,  of  bis 
colaborers  and  fellow  servants.  The  an- 
swer was  controverted  of  record,  and  upon 
trial  there  was  a  verdict  in  favor  of  plaintiff 
for  |600,  upon  which  judgment  was  render- 
ed, and  to  reverse  which  this  appeal  is  prose- 
cuted. 
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Several  grounds  are  argued  before  us  for 
a  reversal,  they  being  as  follows:  (1)  Be- 
cause of  a  variance  between  the  grounds  for 
recovery  alleged  In  the  petition  and  the 
proof ;  (2)  because  of  failure  of  the  court  to 
give  to  the  jury  an  Instruction  offered  by  the 
defendant  to  return  a  verdict  in  its  favor; 
(8)  because  the  verdict  is  excessive  and  not 
sustained  by  the  evidence ;  (4)  because  of  er- 
ror committed  by  the  court  in  the  admission 
and  rejection  of  evidence  before  the  jury; 
(5)  because  of  error  committed  in  the  giving 
and  refusing  of  instructions  to  the  jury; 
<6)  because  of  improper  statements  made  by 
plaintiff's  counsel  in  his  closing  argument  to 
the  jury. 

The  argument  of  counsel  for  appellant  on 
this  appeal  takes  a  very  wide  range,  and  dis- 
cusses at  more  or  less  length  many  collateral 
and  incidental  Questions  which  we  will  not 
attempt  to  follow  or  discuss  in  this  opinion, 
confining  ourselves  to  such  of  the  points  pre- 
sented as  we  deem  necessary  for  a  proper  and 
concise  consideration  of  them. 

[1]  Preliminary  to  a  consideration  of  the 
first  ground  urged  it  may  be  said  that  two 
rules  of  practice  are  long  and  firmly  settled 
in  this  state.  One  is  that  in  suits  for  neg- 
ligence if  the  negligence  relied  on  is  specified, 
the  plaintiff  will  be  confined  in  his  proof  to 
the  establishment  of  the  particular  negli- 
gence alleged.  Crane  v.  Congleton  it  Bro., 
116  S.  W.  341 ;  Monroe  v.  Standard  Sanitary 
Mfg.  Co.,  141  Ky.  649,  138  S.  W.  214;  Burch 
v.  Louisville  Car  Wheel  &  Railway  Supply 
Co.,  146  Ky.  272,  42  S.  W.  414;  Moreland's 
Adm'r  v.  Indian  Refining  Co,  146  Ky.  760, 
143  S.  W.  395;  Schilling  v.  Andrew  Steel 
Co..  144  Ky.  644,  139  S.  W.  809;  Soke's 
Adm'r  v.  Andrew  Steel  Co.,  149  Ky.  627,  149 
S.  w.  968 ;  Palmer's  Adm'r  v.  Empire  Coal 
Co.,  162  Ky.  132,  172  S.  W.  97. 

[2]  The  other  rule  is  that  the  proof  must 
conform  to  the  allegation.  In  other  words, 
that  allegation  without  proof  and  Its  con- 
verse are  neither  sufficient  to  entitle  the  liti- 
gant to  relief.  Some  of  the  cases  applying 
this  rule,  in  addition  to  the  ones  above  re- 
ferred to,  are  McQuary  v.  L.  A  N.  R  R.  Co., 
128  S.  W.  330;  Murray  v.  C.  &  O.  R.  R 
Co.,  139  Ky.  383,  115  S.  W.  821;  Rowe  v.  L. 
A  N.  R.  R.  Co.,  143  Ky.  826,  187  S.  W.  611. 

[3]  Some  of  the  incompetent  testimony 
complained  of  in  this  case  is  that  given  by 
certain  witnesses  for  the  plaintiff,  to  the  ef- 
fect that  those  operating  the  hand  car  were 
negligently  and  carelessly  jerking  it,  which 
caused  the  front  end  of  the  car  upon  which 
the  plaintiff  was  riding  to  be  lifted  from 
the  track,  and  that  the  derailment  was  in 
all  probability,  caused  thereby.  From  the 
allegations  of  the  petition  It  will  be  seen  that 
no  such  negligence  is  relied  on,  as  the  only 
negligence  alleged  therein  Is  that  the  car 
was  going  too  fast,  and  that  the  foreman  in 
charge  of  it  declined  and  refused  to  cause  its 
speed  to  be  reduced,  and  this  even  after 
plaintiff  had  requested  him  to  do  to.  Clear- 


ly, under  the  rule  supra,  the  evidence  com- 
plained of  was  incompetent  and  was  prej- 
udicial, because  the  testimony  convinces  us 
that  the  derailment  of  the  car  was  almost 
necessarily  due  to  the  jerking  of  its  propel- 
ling lever  by  the  ones  operating  It,  and  not 
to  the  speed  of  the  car.  In  other  words,  the 
negligence  proven,  if  any,  is  not  that  which 
is  alleged,  but  la,  to  say  the  least  of  it,  a 
different  negligence  from  that  which  is  al- 
leged, and  the  testimony  concerning  it  should 
have  been  excluded,  not  only  upon  the  ground 
just  considered,  but  because  it  was  the  neg- 
ligence of  plaintiff's  fellow  servants,  a  point 
which  we  will  hereinafter  discuss. 

[4]  The  peremptory  instruction  offered  by 
the  defendant  is  Insisted  upon  mainly  be- 
cause the  negligence  causing  the  derailment 
of  the  hand  car  and  consequent  injuries  to 
the  plaintiff  was  that  of  plaintiff's  fellow 
servants,  for  which  the  defendant  is  not  lia- 
ble. Under  the  fellow-servant  doctrine  as  ap- 
plicable in  this  state,  it  cannot  be  reason- 
ably contended  that  the  members  of  the  crew 
assisting  in  the  propelling  of  the  hand  car 
were  not  fellow  servants  of  the  plaintiff. 
They  were  all  engaged  In  one  common  em- 
ployment and  with  one  purpose  In  view,  in 
the  accomplishment  of  which  there  were  no 
departments  whereby  one  of  them  was  su- 
perior to  the  other,  nor  was  any  of  them 
vested  with  any  authority  to  give  directions 
to  the  plaintiff  which  be  in  any  wise  was 
compelled  to  obey,  unless  It  be,  as  is  insisted 
by  him,  that  on  the  particular  occasion  Floyd 
had  been  vested  with  the  power  and  author- 
ity of  a  sub,  or  straw,  boss,  as  he  is  denom- 
inated. Upon  this  point  plaintiff  and  an- 
other witness  testified  that  Hicks,  the  gen- 
eral boss  of  the  crew,  designated  Floyd  for 
this  particular  trip  to  take  charge  of  the 
hand  car  and  members  of  the  crew,  and  vest- 
ed him  with  authority  to  manage  and  con- 
duct it  in  making  the  particular  trip  in  ques- 
tion. They  furthermore  testify  that  it  was 
usual  and  customary  to  have  a  boss  to  per- 
form such  duties,  and  that  his  position  on  the 
band  car  was  a  seat  immediately  over  the 
brake  attached  to  the  car,  that  Floyd  was 
occupying  this  position  at  that  time,  which 
he  admits,  and  that  when  it  became  evident 
that  the  car  was  going  to  leave  the  track, 
Floyd  applied  the  brakes,  which  plaintiff 
claims  is  a  part  of  the  duties  of  a  foreman. 
He  further  testifies  that  he,  as  well  as  oth- 
er members  of  the  crew,  took  their  respective 
positions  upon  the  car  under  the  directions 
of  Floyd.  This  testimony  given  by  the  plain- 
tiff and  his  witness  is  flatly  contradicted 
by  not  only  the  other  members  of  the  crew 
who  were  upon  the  hand  car  at  the  time, 
but  also  by  Hicks  and  a  number  of  others, 
but  we  are  not.  prepared  to  say  that  there 
was  not  sufficient  evidence  to  have  submitted 
to  the  jury  the  question  as  to  whether  Floyd 
was  at  that  time  in  fact  a  boss  or  vested 
with  the  authority  of  a  superior  over  the 
plaintiff  and  other  members  of  the  crew  who 
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were  at  that  time  upon  the  hand  car.  This 
being  true,  It  was  not  error  to  refuse  to  give 
the  peremptory  Instruction  of  which  com- 
plaint Is  made. 

In  determining  the  question  under  consid- 
eration, we  have  not  overlooked  the  Insist- 
ence made  that  the  fact  as  to  whether  Floyd 
was  foreman  at  the  time  Is  not  to  be  deter- 
mined by  what  plaintiff  may  have  thought 
or  what  the  former  may  have  done,  but  we 
have  considered  only  the  testimony  of  plain- 
tiff and  his  witness  to  the  effect  that  the  fore- 
man, Hicks,  had  designated  Floyd  as  foreman 
in  charge  of  the  car  upon  that  occasion. 

[5]  During  the  trial  the  defendant  offered 
to  prove  by  witnesses  that  the  band  car  at 
the  time  was  not  being  operated  at  a  rate 
of  speed  beyond  that  which  Is  usual,  ordi- 
nary, and  customary  upon  such  occasions, 
and  especially  upon  the  character  of  track 
over  which  it  was  then  running.  The  testi- 
mony of  plaintiff  and  some  of  his  witnesses 
was  that  the  car  was  being  operated  at  a 
speed  of  between  12  and  14  miles  per  hour, 
while  a  greater  number  of  witnesses  for  de- 
fendant testified  that  its  speed  did  not  ex- 
ceed 8  or  10  miles  per  hour.  The  allegation 
In  the  petition  is  that  the  car  was  being  op- 
erated "too  fast,"  and  this  same  expression 
is  used  by  the  court  in  its  Instructions,  sub- 
mitting the  question  of  defendant's  negli- 
gence to  the  jury.  As  to  what  is  or  would 
be  a  speed  which  was  "too  fast"  is  nowhere 
alleged  or  proven.  The  only  negligence  with 
reference  to  the  speed  of  the  car  which 
would,  in  any  event,  render  the  defendant 
guilty  of  negligence  Is  such  speed  as  would 
be,  not  only  careless,  but  reckless,  unusual, 
and  unnecessary,  and  what  rate  of  speed 
would  measure  up  to  these  designations  is 
nowhere  alleged  or  proven.  The  expression 
"too  fast,"  found  both  in  the  pleading  and 
Instruction,  as  well  as  the  testimony,  is  too 
indefinite,  and  fixes  no  standard  by  which 
the  rate  of  speed  might  be  gauged.  The  speed 
may  have  been  too  fast  for  some  purposes, 
and  yet  not  fast  enough  for  others.  The  de- 
fendant clearly  had  a  right,  even  under  the 
condition  of  the  pleading,  to  show  that  the 
speed  of  the  hand  car  did  not  exceed  that 
which  was  permissible  under  the  law,  and 
Its  offered  testimony  to  this  effect  should 
have  been  admitted. 

In  this  connection,  it  might  be  well  to  say 
that  plaintiff's  pleading  would  conform  much 
better  to  the  established  rules  of  practice 
If  It  had  alleged  that  the  speed  of  the  hand 
car  at  the  time  complained  of  was  of  the 
character  alluded  to,  and  the  instructions  In 
submitting  this  question  to  the  Jury  should 
likewise  conform  to  our  above  expressed 
views. 

[I]  Instruction  No.  4,  defining  fellow  serv- 
ants, although  correct,  has  no  place  In  this 
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case,  as  all  those  who  were  on  the  band  car 
at  the  time  plaintiff  received  his  injury  un- 
der the  undisputed  facts  were  fellow  serv- 
ants with  him,  unless  one  of  them  had  been 
constituted  his  boss  or  superior  In  the  man- 
ner claimed  by  plaintiff,  and  the  trial  court 
should  have  so  assumed  as  a  matter  of  law. 

[7]  Instruction  No.  6,  which  Is  the  one  on 
the  measurement  of  damages,  permitted  a 
recovery  by  plaintiff,  not  only  for  loss  of 
time,  but  for  the  impairment  of  his  power 
to  earn  money  without  directing  that  the 
allowance  for  this  Impairment  of  his  power 
to  earn  money  should  begin  when  his  loss 
of  time  resulting  from  his  disability  ends. 
The  failure  to  do  this  has  many  times  been 
condemned  by  this  court  and  the  error  so 
committed  held  to  be  sufficiently  prejudicial 
to  Justify  a  reversal  of  the  Judgment.  Blue 
Grass  Traction  Co.  v.  Ingles,  140  Ky.  488, 
131  S.  W.  278;  L  4  N.  E.  B.  Co.  t.  Harrod, 
115  Ky.  877,  75  S.  W.  233,  25  Ky.  Law  Rep. 
250;  McHenry  Coal  Co.  v.  Taylor,  165  Ky. 
144,  176  S.  W.  076;  N.  C.  4  St  L  R.  Co.  v. 
Banks,  168  Ky.  579,  182  S.  W.  660.  The  de- 
fendant submitted  an  instruction  complying 
with  the  rule  announced  in  the  above  cases, 
which  was  refused,  and  to  which  exceptions 
were  taken. 

inasmuch  as  the  case  will  have  to  be  re- 
versed, we  express  no  opinion  In  regard  to 
the  alleged  excesslveness  of  the  verdict.  On 
another  trial  the  facts  upon  this  point  may 
be  entirely  different,  justifying  a  different 
finding  by  the  jury. 

Summarizing,  we  hold  that  the  only  neg- 
ligence alleged  and  attempted  to  be  proven 
authorizing  a  recovery  Is  the  unreasonable, 
unusual,  and  unnecessary  speed  of  the  hand 
car  at  the  time  of  the  accident,  and  the  neg- 
ligent failure  and  refusal  of  the  temporary 
or  straw  boss,  Floyd,  to  reduce  or  control 
It  If  he  could,  especially  after  plaintiff's  re- 
quest for  him  to  do  so.  The  supposed  negli- 
gence of  the  members  of  the  crew  operating 
the  car  by  Jerking  the  lever.  If  negligence  at 
all,  cannot  be  relied  on  under  the  state  of 
the  pleadings.  The  plaintiff  cannot,  in  any 
event,  recover  for  any  act  of  negligence  of 
his  fellow  servants  upon  the  hand  car,  un- 
less there  was  also  on  it  a  superior  or  boss 
whose  duty  It  was  to  prevent,  and  who  could 
have  prevented,  such  negligence  of  plaintiff's 
fellow  servants,  and  he  by  his  gross  negli- 
gence refused  to  do  so  and  such  refusal  was 
the  proximate  cause  of  plaintiff's  Injury. 
Under  the  present  condition  of  the  pleadings, 
no  evidence  except  that  having  a  legal  tend- 
ency to  establish  the  grounds  for  recovery 
just  considered  should  be  admitted,  and  the 
Instructions  should  be  confined  to  the  sub- 
mission to  the  Jury  of  such  issues  alone. 

Wherefore  the  judgment  Is  reversed  for 
proceedings  consistent  with  this  opinion. 
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JOHNSON  t.  TAOKITT. 
(Court  of  Appeals  of  Kentucky.   Jan.  23,  1917.) 

1.  Evidence  «=>450(5)  —  Parol  Evidence  — 
Ambiguous  Contract. 

A  contract  as  to  driving  logs  "now  in  Long 
fork  or  that  may  be  put  into  said  creek"  by  a 
certain  time  is  ambiguous  as  to  whether  or  not 
including  tributaries  of  the  creek,  so  as  to  ad- 
mit of  parol  evidence  of  what  the  parties  had 
in  contemplation  in  that  respect. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  2071;  Dec.  Dig.  «=>450(5).] 

2.  Evidence  o}=»442(4)  —  Pabol  Evidence  — 
Contradicting  Teems  or  Contract. 

A  contract  as  to  driving  logB  then  in  a  creek 
or  that  may  be  put  into  it  by  a  certain  time  by 
its  express  terms  limits  its  application  to  an 
indefinite  number  of  logs;  so  that  it  cannot  be 
shown  by  parol  that  there  was  an  agreement 
to  put  a  definite  number  of  logs  into  the  creek. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  5  1884;  Dec.  Dig.  <8=»442(4).] 

3.  Logs  and  Logging  «=»15(2)  —  Contract 
fob  Driving— Provision  fob  'Payments. 

Under  provision  of  contract  for  driving  logs 
that  payments  shall  be  made  at  25  cents  a  log 
as  delivered  "on  estimates  agreed  on,"  plaintiff 
is  not  entitled  to  a  settlement  and  payment  on 
demand  for  the  exact  number  of  logs  that  have 
been  at  any  time  delivered,  nor  is  defendant  en- 
titled to  withhold  all  payments  till  the  contract 
is  completed,  when  a  controversy  arises  on  the 
estimates  of  what  has  been  delivered ;  but  plain- 
tiff is  then  entitled  to  payment  to  the  extent 
that  defendant  admits  in  his  estimate  that  he 
is  indebted. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging.  Cent.  Dig.  |  42;  Dec.  Dig.  «J=»15(2).] 

4.  Contracts  «j=>319(1)— Breach— Bight  of 
Recovery. 

Where  defendant  breaches  the  contract  by 
refusing  to  make  payments  during  the  progress 
of  the  work,  whereby  plaintiff  is  prevented  from 
carrying  out  the  contract,  plaintiff  may  elect  to 
sue  for  a  breach,  and  recover  on  the  contract, 
bo  far  as  he  has  performed,  as  well  aa  for  loss 
of  profits,  or  he  may  waive  the  contract,  and 
sue  on  quantum  meruit. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §f  1476,  1493;  Dec.  Dig.  <8=»S19(1).] 

5.  Wobk  and  Labor  <S=»14(3)— Part  Per- 
formance of  Contract. 

Though  breach  of  the  contract,  when  plain- 
tiff quit  it  before  completion,  was  his,  yet  his 
work  done  having  been  accepted  by,  and  bene- 
ficial to,  defendant,  he  could  recover  therefor  on 
a  quantum  meruit,  subject  to  defendant's  right 
to  damages  for  the  breach. 

[Ed-  Note. — For  other  cases,'  see  Work  and 
Labor,  Cent  Dig.  §{  30,  33;  Dec.  Dig.  <S=> 
14(3).] 

6.  Contracts  ©==323(1) — Bbeacdbi — Question 
fob  Jubt. 

Who  breached  the  contract  fa  on  conflicting 
evidence  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S  1827%;  Dec.  Dig.  <8=>323(1).] 

7.  Trial  «=> 252(12)  —  Instructions  —  Ap- 
plicability to  Evidence. 

An  instruction  authorizing  damages  for  use 
of  an  article  for  purpose  other  than  permitted 
by  the  contract  should  not  be  given;  there  be- 
ing no  evidence  of  such  use. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  004;  Dec.  Dig.  <8=252(12).] 


8.  Witnesses  «=»1S0(1)— OoMPHnwoY— Acts 
and  Omissions  of  Deceased. 
By  express  provision  of  Civ.  Code  Prac.  ( 
606,  subsec.  2,  a  person  may  not  testify  for 
himself  concerning  acts  done  or  omitted  by 
deceased. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S|  629,  664,  666;   Dec.  Dig.  «=» 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  Sol  Tackitt  against  Mary  J. 
Johnson,  administratrix.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed, 
and  remanded  for  new  trial 

Boscoe  Vanover,  of  Pikeville,  for  appellant 
J.  S.  Cline  and  Childers  4  Childers,  all  of 
Pikeville,  for  appellee. 

CLARKE,  J.  On  March  7,  1912,  W.  B. 
Johnson  and  Sol  Tackitt  entered  into  the  fol- 
lowing written  contract: 

"Hartley,  Kentucky,  3/7/1912, 

"I,  W.  B.  Johnson,  has  this    sold  to 

Sol  Tackitt  one  job  of  drifting  all  the  logs  of 
Cole  &  Crane  that  is  now  in  Long  fork  or  that 
may  be  put  into  said  creek  by  January  1,  1913. 
All  logs  to  be  put  where  the  back  water  will 
float  logs  easily  above  forks  in  pond.  Said  logs 
to  be  delivered  below  mouth  or  out  into  chan- 
nel of  Main  Shelby  creek  for  (251)  cents  per 
log.  Said  logs  to  be  delivered  by  August  1, 
1913.  Said  payments  to  be  made  as  logs  is  de- 
livered as  above  on  estimates  agreed  on.  Sol 
Tackitt  is  to  have  the  nse  of  splash  dams  during 
said  time  to  splash  said  timber.  W.  B.  John- 
son reserves  the  right  to  use  splash  dams  when 
Sol  Tackitt  fa  not  operating  said  dams  on  Long 
fork.  [Signed]  W.  B.  Johnson. 

"Sol  Tackitt." 
On  April  5,  1912,  so  much  of  this  contract 
as  refers  to  the  splash  dam  was  modified 
by  the  following  written  contract: 

"Hartley,  Kentucky,  April  5,  1912 
"Tkis  agreement  made  and  entered  into  by  and 
between  W.  B.  Johnson,  party  of  the  first  part, 
and  Sol  Tackitt  and  G.  W.  Tackitt,  party  of 
the  second  part,  witnesseth  that  said  W.  B. 
Johnson  releases  and  relinquishes  all  claims, 
rights,  interests,  and  title  he  or  Cole  &  Crane 
has  in  and  to  the  splash  dam  at  said  G.  W. 
Tackitt's  from  this  date  for  the  said  Tackitt 
to  repair  said  dam  and  to  make  a  county  road 
by  said  dam  in  good  workman  order.  Said  Sol 
Tackitt  and  G.  W.  Tackitt  discharges  the  said 
W.  B.  Johnson  and  Cole  &  Crane  from  all  dam- 
ages, claims,  demands,  actions,  causes  of  action 
by  reason  of  said  splash  dam.  Should  the  said 
Sol  Tackitt  refuse  to  deliver  Cole  &  Crane  Iors 
set  out  in  contract  between  himself  and  W.  B. 
Johnson,  of  date  March  7,  1912,  then  in  said 
event  the  said  W.  B.  Johnson  may  proceed  and 
operate  said  dam  for  splashing  said  logs  only. 

,!W.  B.  Johnson. 

"Sol  Tackitt. 

"G.  W.  Tackitt. 

"Attest: 

"Grant  Tackitt." 

Tackitt  worked  under  these  contracts  un- 
til in  January,  1913,  when  he  quit,  having 
drifted  out  and  delivered  about  3,195  logs, 
and  not  having  drifted  out  or  delivered 
about  1,800  logs  that  were  In  Long  fork  and 
its  tributaries.  After  Tackitt  quit  the  job, 
Johnson  employed  bands  and  drifted  out  tbe 
logs  Tackitt  had  left,  using  the  splash  dam 
referred  to  in  the  contracts  in  so  doing. 
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On  March  28, 1913,  Tackltt  brought  this  ac- 
tion against  Johnson,  alleging  a  breach  of 
the  contract  by  Johnson  which  prevented  him 
from  completing  the  contract,  and  seeking  to 
recover  the  sum  of  $500  for  logs  which  he 
had  delivered  and  for  which  be  had  not  been 
paid,  the  farther  sum  of  $440  for  profits 
which  he  alleged  he  could  have  made  under 
the  contract  for  delivering  logs  which  he  al- 
leged Johnson  wrongfully  withheld  and  fail- 
ed to  put  into  Long  fork  according  to  the  con- 
tract, and  the  further  sum  of  $200  for  the 
wrongful  taking  and  converting  to  his  own 
use  by  Johnson  of  the  splash  dam  referred  to 
'in  the  contracts. 

Johnson  by  his  answer  traversed  all  of  the 
allegations  of  the  petition,  except  the  execu- 
tion of  the  contract,  and,  by  counterclaim, 
alleged  a  breach  of  the  contract  by  Tackltt, 
and  sought  to  recover  of  him  the  sum  of  $1,- 
600  damages  therefor.  Before  the  trial 
Johnson  died,  and  the  action  was  revived  in 
the  name  of  his  administratrix.  Upon  a  trial 
by  jury  a  verdict  was  rendered  in  favor  of 
Tackltt  for  the  sum  of  $1,000,  and  to  re- 
verse the  judgment  rendered  thereon  this  ap- 
peal Is  prosecuted. 

Appellant  seeks  a  reversal  because  of  alleg- 
ed errors  of  the  trial  court  in  admitting  in- 
competent evidence,  in  overruling  her  mo- 
tion for  a  peremptory  instruction,  in  the  in- 
structions given,  and  upon  the  ground  that 
the  verdict  is  against  the  evidence. 

[1,2]  Before  taking  up  these  alleged  er- 
rors, it  will  be  necessary,  first,  to  consider 
some  preliminary  questions  with  reference  to 
the  contract  of  March  7,  1912.  It  is  Insisted 
by  appellee  that  the  contract  is  Indefinite  and 
ambiguous  as  to  the  logs  covered  by  it, 
which  are  described  therein  as  "all  the  logs 
of  Cole  ft  Crane  that  Is  now  In  Long  fork  or 
that  may  be  put  Into  said  creek  by  January 
1, 1913."  Appellee  contends  that  by  the  par- 
ties this  clause  was  meant  to  Include,  not  only 
Long  fork  of  Shelby  creek,  but  several  of  its 
tributaries,  and  that  by  the  latter  part  of 
this  provision,  "or  that  may  be  put  into  said 
creek  by  January  1,  1913,"  Johnson  was  obli- 
gated to  put  into  said  creek  and  its  tributa- 
ries between  6,500  and  7,000  logs.  Appellant 
insists  that  none  of  the  logs  in  the  tribu- 
taries of  Long  fork  were  Included  in  the  con- 
tract, that  no  definite  number  of  logs  were  to 
be  put  in  the  creek,  and  that  the  contract  is 
not  ambiguous  or  indefinite. 

The  principle  Is  settled  that,  when  a  writ- 
ten contract  is  ambiguous  in  its  terms,  parol 
evidence  may  be  introduced  to  show  what 
the  parties  had  in  contemplation  by  the  lan- 
guage used  (10  R.  C  L.  1066 ;  Jenkins  v.  Bass. 
88  Ky.  397, 11  8.  W.  293,  21  Am.  St  Bep.  344, 
10  Ky.  Law  Bep.  987),  but  that  neither  parol 
evidence  nor  preliminary  negotiations  can  be 
allowed  to  contradict  or  vary  the  terms  of 
the  contract  (SB.  QL  839). 

As  to  whether  this  contract  applied  only  to 
the  logs  on  Long  fork  or  to  those  In  its  trlbu- 
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tarles,  as  well,  the  contract  Is  ambiguous  and 
indefinite,  for  it  may  be  construed  either  way, 
and  parol  evidence  was  competent  to  explain 
it;  but  to  attempt  to  show  by  parol  evidence 
that  by  this  provision  of  the  contract  the 
parties  had  a  definite  number  of  logs  in  con- 
templation, and  that  by  the  contract  Johnson 
had  obligated  himself  to  place  in  the  creek 
a  definite  number  of  logs,  would  be  to  permit 
one  party,  by  parol  evidence  and  evidence  of 
preliminary  negotiations,  to  introduce  into  it 
a  warranty  where  none  whatever  exists, 
which  is  contrary  to  the  rule.  It  is  plain 
that  the  parties  did  not  mean  any  certain 
number  of  logs,  but  that  the  contract,  by  Its 
express  terms,  limits  its  application  to  the 
logs  then  in  the  creek  and  an  indefinite  num- 
ber of  logs  that  might  be  put  therein  by 
January  1,  1913.  Clearly  this  was  not  a 
warranty  upon  Johnson's  part  to  put  any  cer- 
tain number  of  logs  In  the  creek  by  that  time, 
and  such  a  warranty  cannot  be  placed  in  the 
contract  by  parol  evidence,  and  all  evidence 
introduced  to  that  effect  was  clearly  Incom- 
petent 

[3-6]  Another  provision  of  the  contract  re- 
quiring consideration  is  that  with  reference 
to  the  payments  to  be  made  as  the  work  pro- 
gressed. The  contract  provides  that  pay- 
ments are  to  be  made  at  26  cents  per  log  as 
delivered,  on  "estimates  agreed  on."  It  does 
not  provide,  as  appellee  seems  to  nave  con- 
ceived and  insisted  upon,  for  a  settlement  and 
payment  upon  demand  for  the  exact  number 
of  logs  that  had  at  any  time  been  delivered, 
nor  was  Johnson  authorised  to  withhold  pay- 
ments until  the  contract  was  completed,  when 
a  controversy  arose  upon  the  estimates  of 
what  had  been  delivered;  but  appellee  had 
the  right  to  insist  upon  payments  to  the  ex- 
tent that  Johnson  admitted  in  his  estimate 
of  the  work  done  that  he  was  indebted  to  the 
appellee,  and  if  Johnson  refused  to  make 
such  payments  and  appellee  was  thereby  pre- 
vented from  carrying  out  his  contract  as  he 
alleges,  he  then  had  the  right  to  elect  to  sue 
for  a  breach  and  recover  on  the  contract  so 
far  as  he  bad  performed,  as  well  as  for  loss 
of  profits,  or  he  could  have  waived  the  con- 
tract and  sued  upon  a  quantum  meruit  7 
Am.  ft  Eng.  Encyc.  of  Law,  153;  6B.C.L. 
1012, 1031;  Marshall  v.  Craig,  1  Bibb,  379,  4 
Am.  Dec.  647;  Rankin  v.  Darnell,  11  B. 
Mon.  30,  62  Am.  Dec.  557;  Parrot  v.  Mexi- 
can Central  K.  R.  Co.,  207  Mass.  184,  93  N. 
B.  690,  34  L.  R  A.  (N.  S.)  261;  9  Cyc  688; 
Madison-Jackson-Estill  Lumber  Co.  v.  Coyle, 
166  Ky.  108, 178  S.  W.  1170;  Eddlngton-Grlf- 
fltts  C.  Co.  v.  Ireland,  166  Ky.  618,  177  S.  W. 
259.  And  even  though  the  breach  were  ap- 
pellee's since  his  work  had  been  accepted  by 
and  was  beneficial  to  appellant  he  could  .re- 
cover upon  a  quantum  meruit  subject  to  ap- 
pellant's right  to  recover  damages,  as  as- 
serted in  her  counterclaim,  for  appellee's 
breach.   9  Cyc.  645 ;  Escott  ft  Son  v.  White, 
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10  Bush.  169;  Tandy's  Assignee  v.  Hatcher  & 
Co.,  9  Ky.  Law  Rep.  160. 

[8]  While  appellee  admits  he  quit  the  con- 
tract before  completion,  he  attempts,  in  Justi- 
fication, to  prove  that  by  Johnson's  failure  to 
pay  during  the  progress  of  the  work  upon  es- 
timates he  was  prevented  from  carrying  out 
his  contract,  and  to  support  this  contention 
there  is  some  evidence,  but  there  was  also 
evidence  to  the  effect  that  Johnson  not  only 
did  not  refuse  to  pay  according  to  the  con- 
tract, but  that  be  offered,  and  appellee  re- 
fused to  accept,  all  that,  under  the  contract, 
was  due,  that  is,  for  so  much  of  the  work  ap- 
pellee claimed  to  have  done  as  was  conceded 
by  Johnson. 

It  was  therefore  a  question  for  the  Jury  to 
decide  who  breached  the  contract;  and  upon 
their  decision  of  this  question  depended  ap- 
pellee's right  to  recover  upon  each  of  the 
three  items  for  which  he  sued,  as  well  as 
appellant's  right  to  recover  upon  her  counter- 
claim. 

1.  The  evidence  having  shown  that  ap- 
pellee had  performed  services  under  the  con- 
tract which  had  been  accepted  by  Johnson 
and  for  which  no  payment  had  been  made, 
appellant  was  not  entitled  to  a  peremptory 
instruction. 

2.  Instruction  No.  1  given  by  the  court  over 
the  objection  of  the  defendant  authorized  the 
jury  to  find  for  the  plaintiff,  under  the  con- 
tract, for  such  logs  as  had  been  delivered, 
at  the  contract  price,  without  regard  to 
whether  the  breach  of  the  contract  was  made 
by  the  plaintiff  or  the  defendant  This  was 
error,  since  plaintiff's  right  to  recover  upon 
the  contract  was  dependent  upon  a  breach 
by  the  defendant,  whereas,  as  we  have  point- 
ed out,  if  the  breach  was  plaintiff's,  he  was 
not  entitled  to  recover  on  the  contract,  but 
upon  a  quantum  meruit 

By  the  second  Instruction  the  jury  were 
authorized  to  find  for  the  plaintiff  for  lost 
profits,  If  he  was  prevented  from  carrying 
out  the  contract  by  reason  of  the  failure 
of  Johnson  to  pay  according  to  the  contract 
for  such  logs  as  the  jury  believed  from  the 
evidence  Johnson  was  obligated  to  put  into 
the  creek,  and  which  he  did  not  put  therein. 
This  instruction  was  erroneous,  in  that  it 
authorized  a  finding  for  plaintiff  for  logs 
that  were  never  put  in  the  creek,  upon  the 
theory  that  by  the  contract  Johnson  was 
obligated  to  place  in  the  creek  a  definite  num- 
ber of  logs,  which,  as  we  have  heretofore 
pointed  out  the  contract  did  not  authorize; 
and  the  instruction  should  have  informed 
the  jury  what  payments,  under  the  contract, 
appellee  was  entitled  to  demand,  as  herein 
indicated. 

[7]  3.  By  instruction  No.  3,  to  the  giving 
of  which  appellant  objected  and  excepted, 
the  Jury  were  instructed  to  find  for  the  plain- 
tiff damages  for  the  use  of  the  splash  dam 
by  Johnson,  after  plaintiff  abandoned  the 


contract  in  drifting  out  logs  not  covered  by 
the  contract.  There  was  no  evidence  what- 
ever that  Johnson  used  the  dam  to  drift  out 
any  logs,  other  than  those  specified  in  the 
contract  or  in  any  way,  except  as  the  con- 
tract authorized,  and  therefore  this  instruc- 
tion should  not  have  been  given.  And  since 
the  jury  found  for  the  plaintiff  in  the  sum  of 
$1,000,  It  Is  apparent  that  they  found  for 
him  under  each  of  these  instructions,  since 
the  amount  awarded  is  more  than  the  sum 
of  any  two  of  these  items;  and,  as  there  was 
no  evidence  of  damage  by  reason  of  the  use 
of  the  splash  dam,  the  verdict  is  contrary 
to  and  not  supported  by  the  evidence,  for 
which  reasons  the  judgment  must  be  reversed. 

[t]  4.  We  do  not  deem  it  necessary  to  con- 
sider in  detail  the  competency  of  those  por- 
tions of  appellee's  testimony,  admitted  over 
the  objections  of  appellant,  and  to  which  ob- 
jections are  urged  here,  or  to  do  more  than 
call  attention  to  the  fact  that  subsection  2 
of  section  606  of  the  Civil  Code  forbids  a  per- 
son from  testifying  for  himself,  not  only  con- 
cerning any  verbal  statements  of  a  person 
who  is  dead  when  the  testimony  is  given, 
but  also  concerning  a  transaction  with  or  act 
done  or  omitted  to  be  done  by  such  decedent 
While  appellee  was  not  permitted  to  testify 
concerning  conversations  with  decedent, 
Johnson,  he  was  permitted,  over  appellant's 
objection,  to  testify  concerning  acts  done  and 
omitted  by  the  decedent;  and  upon  another 
trial  such  evidence  should  be  excluded. 

For  the  reasons  indicated,  the  judgment  is 
reversed,  and  the  cause  remanded  for  another 
trial  consistent  herewith. 


McCREART  COUNTY  v.  BRYANT,  County 

Treasurer,  et  aL 
(Court  of  Appeals  of  Kentucky'  Jan.  23, 1917.) 
1.  Stipulations  <8=>14(1)  —  RiiRSTAixitiifT 
or  Iiwunotiom. 
Civ.  Code  Prac.  I  296,  provides  that  if  the 
plaintiff  desires  to  apply  for  a  reinstatement  of 
an  injunction  dissolved  or  modified  on  motion, 
the  court  or  judge  shall  make  an  order  of  dis- 
solution to  take  effect  in  a  reasonable  time  there- 
after, not  exceeding  20  days,  and  shall  express 
in  the  order  that  the  plaintiff  has  leave  to  ap- 
ply in  the  meantime  for  a  reinstatement  of  the 
injunction.  Section  207  provides  that  a  judge 
of  the  Court  of  Appeals,  if  the  plaintiff  has  se- 
cured the  right  to  apply  for  a  reinstatement  of 
an  injunction,  may,  upon  a  presentation  of  a 
copy  of  the  record  including  the  evidence  read 
or  offered,  upon  the  motion  to  dissolve  or  modi- 
fy the  injunction,  reinstate  the  same  in  whole 
or  in  part,  if  the  order  of  reinstatement  be  filed 
within  the  time  limited.  Held  that  where  a 
motion  to  reinstate  an  injunction  was  made  9 
days  after  the  order  of  dissolution,  but  by  oral 
agreement  of  counsel,  consented  to  by  the  judge, 
the  hearing  and  disposition  of  the  motion  was 
postponed,  such  agreement  was  binding  upon  the 
parties,  and  the  motion,  though  not  filed  in  the 
clerk's  office  until  after  the  expiration  of  30 
days,  would  have  the  same  effect  as  if  filed  in 
time. 

[Ed.  Note. — For  other  cases,  see  Stipulations, 
Cent.  Dig.  {§  24,  28;  Dec.  Dig.  «=>14(1).] 
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2.  Mandamus  <8=»42— Reinstatement  of  In- 
junction—Mandatory Statute. 
While  the  right  of  a  plaintiff  under  Civ. 
Code  Prac.  §  296,  to  apply  for  reinstatement  of 
an  injunction  dissolved  or  modified  on  motion  is 
optional,  the  provision  requiring  the  court  at 
the  plaintiff's  request  to  make  an  order  of  dis- 
solution to  take  effect  a  reasonable  time  there- 
after, not  exceeding  20  days,  is  mandatory,  and 
upon  the  failure  or  refusal  of  the  court  or  judge 
to  grant  the  request  plaintiff  may  secure  from 
the  Court  of  Appeals  a  mandamus  requiring 
the  court  or  judge  to  give  the  time  provided  tor 
in  the  Code. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  g  87:  Dec.  Dig.  €=»42.] 

8.  Injunction  *=»176— Dissolution— Obdee 
— Conclusiveness— Motion  to  Reinstate— 
Affidavit. 
An  order  of  the  circuit  judge  under  author- 
ity of  the  Code  dissolving  a  temporary  injunc- 
tion cannot  be  altered,  modified,  or  controvert- 
ed by  an  affidavit  of  the  plaintiff  that  the  court 
had  refused  its  request  made  under  Civ.  Code 
Prac  S  296,  for  an  allowance  of  time  in  which 
to  move  for  a  reinstatement  of  the  injunction. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §§  389,  896;  Dec.  Dig.  <S=»176.] 

4.  Injunction  *=»183— Dissolution— Rein- 
statement by  Codbt  of  Appeals. 
As  Civ.  Code  Prac.  (  297,  gives  the  judge  of 
the  Court  of  Appeals  authority  to  reinstate 
an  injunction  if  the  plaintiff  has  secured  the 
right  to  apply  for  its  reinstatement,  in  the  ab- 
sence of  an  order  made  by  the  circuit  court  or 
judge  giving  time  in  which  to  apply  to  the 
Court' of  Appeals  for  the  reinstatement  of  the 
injunction,  a  judge  of  the  Court  of  Appeals  has 
no  authority  to  reinstate  it,  but  must  presume 
that  time  was  not  requested. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  |  394;  Dec.  Dig.  <8=183.] 

Action  by  McCreary  County,  on  the  relation 
of  G.  W.  Stephens,  as  County  Attorney, 
against  W.  A.  Bryant,  County  Treasurer,  and 
others.  On  motion  to  reinstate  an  Injunction. 
Motion  overruled. 

W.  R>  Cress,  of  Monticello,  and  G.  W.  Ste- 
phens, of  Whitley  City,  for  plaintiff.  John 
W.  Hawlings,  of  Danville,  John  W.  Campbell, 
of  Louisville,  and  L.  G.  Campbell,  of  Whitley 
City,  for  defendants. 

CARROLL,  J.  G.  Wl  Stephens,  as  county 
attorney  of  McCreary  county,  and  in  the 
name  of  the  county,  brought  in  the  McCreary 
circuit  court  his  petition  in  equity  against 
W.  A.  Bryant,  county  treasurer  of  McCreary 
county,  Walker,  the  county  clerk,  Williams, 
the  county  judge,  and  Moore,  Anderson,  Rob- 
erts, Shepherd,  Keith,  and  Richardson,  the 
magistrates  of  the  county,  who,  in  connec- 
tion with  the  county  judge,  compose  the 
fiscal  court,  and  against  certain  banks  and 
manufacturing  companies.  In  the  petition  it 
was  sought  to  enjoin  certain  alleged  unlaw- 
ful and  unauthorized  acts  of  the  defendants 
as  officers  of  the  county  In  relation  to  the 
public  funds  of  the  county,  and  to  restrain 
them  from  paying  any  of  the  claims  specified 
in  the  petition,  or  from  issuing  or  authorizing 
to  be  issued  any  warrants  or  vouchers  drawn 
on  the  county  treasurer,  or  from  Incurring 


any  future  obligations  on  account  of  the  road 
or  bridge  fund  of  the  county. 

Notice  was  executed  on  Bryant,  the  treas- 
urer, Walker,  the  clerk,  Williams,  the  coun- 
ty judge,  and  Moore,  Roberts,  Anderson, 
Keith,  and  Shepherd,  .magistrates,  on  No- 
vember 28,  1916,  that  on  November  29,  1916, 
at  about  the  hour  of  10  o'clock  a.  m.,  at  the 
office  of  the  circuit  clerk  in  McCreary  county, 
In  the  courthouse,  In  the  town  of  Whitley 
City,  the  plaintiff  would  ask  W.  B.  Creek- 
more,  the  circuit  clerk,  to  grant  an  injunction 
against  them  and  each  of  them  as  officers 
and  members  of  the  McCreary  county  fiscal 
court  to  enjoin  them  from  doing  the  things 
specified  in  the  notice,  and  which  were  also 
set  out  In  the  petition. 

This  notice,  although  not  executed  on  all 
of  the  defendants,  was  executed  on  those 
whose  action  If  restrained  would  accomplish 
every  purpose  that  the  petition  intended. 

At  the  time  and  place  named  in  the  no- 
tice the  circuit  clerk  (Oreekmore),  in  an  or- 
der, after  reciting  that: 

"This  day  came  the  plaintiff,  McCreary  Coun- 
ty, Ky.,  upon  the  relation  of  G.  W.  Stephens, 
county  attorney  for  said  county,  and  filed  his 
verified  petition  in  equity  together  with  a  no- 
tice of  a  motion  for  an  injunction  to  be  made 
at  this  time  before  the  undersigned,  as  clerk 
of  this  court,  and  made  a  motion  against  the 
defendants  hereinafter  named  for  an  order  of 
injunction  in  accordance  with  said  notice  and 
with  the  prayer  in  said  verified  petition,  and  It 
appearing  to  the  undersigned  clerk  of  said 
court  from  the  petition,  which  is  verified,  and 
from  other  proof  therewith  filed,  that  the  plain- 
tiff is  entitled  to  the  relief  sought" 

— issued  an  order  of  injunction  In  accordance 
with  the  prayer  of  the  petition,  specifying  In 
the  order  that  It  should  become  effective 
when  the  plaintiff  had  executed  in  the  of- 
fice of  the  clerk  a  bond  executed  as  required 
by  law  in  the  penal  sum  of  $500. 

On  December  1, 1916,  all  the  defendants  In 
the  petition  by  their  attorneys,  Messrs.  Camp- 
bell, Sampson,  and  Rawllngs,  joined  in  a  no- 
tice executed  on  Stephens,  the  county  attor- 
ney, that  they  would  on  December  7,  1916, 
before  the  Judge  of  the  McCreary  circuit 
court,  at  the  courthouse  in  Williamsburg, 
Ky.,  enter  their  motion  and  move  the  judge 
to  dissolve  the  temporary  restraining  order 
granted  by  the  clerk  of  the  McCreary  circuit 
court  On  December  7th  the  parties  appeared 
before  the  judge  of  the  McCreary  circuit 
court,  at  Williamsburg,  Ky.,  at  the  time  nam- 
ed In  the  notice,  and  made  the  following  mo- 
tion: 

"The  defendants,  W.  A.  Bryant  treasurer, 
McCreary  county,  G.  C.  Walker,  county  clerk. 
J.  E.  Williams,  county  judge,  J.  C.  Anderson, 
J.  M.  Shenerd,  Thomas  Moore,  Logan  Keith, 
Elisha  Roberts,  and  J.  S.  Richardson,  justices 
of  the  peace  and  members  of  the  McCreary 
county  fiscal  court,  now  come  and  move  and 
pray  the  court  to  dissolve  and  discharge  the  tem- 
porary injunction  awarded  the  plaintiff  by  W. 
B.  Creekmore,  the  clerk  of  the  McCreary  cir- 
cuit court,  on  the  29th  day  of  November,  1916." 

Thereupon  the  judge  made  the  following; 

order: 
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"This  cause  was  submitted  to  the  court  upon 
a  motion  entered  at  motion  hour  in  the  circuit 
courtroom  of  the  courthouse  in  Williamsburg, 
Ky.,  at  9  o'clock  Thursday  morning,  December 
7,  1816,  by  the  defendants  to  discharge,  set 
aside  and  dissolve  the  temporary  restraining  or- 
der granted  by  the  clerk  of  the  McCreary  cir- 
cuit court  in  vacation  and  also  upon  motion  of 
the  plaintiff  for  a  perpetual  injunction.  The 
court  heard  the  argument  of  counsel  on  both 
sides,  and  after  having  read  the  record,  includ- 
ing the  petition,  demurrer,  answer  and  affidavits 
filed,  is  of  opinion  and  orders  and  adjudges  that 
the  motion  of  the  defendants  to  discharge,  set 
aside  and  dissolve  the  temporary  restraining 
order  granted  by  the  plaintiff  be  and  the  same 
is  sustained,  and  the  said  temporary  restraining 
order  is  now  and  hereby  set  aside  and  dissolved 
and  the  plaintiff's  motion  for  a  perpetual  in- 
junction is  now  and  hereby  overruled,  to  which 
ruling  of  the  court  the  plaintiff  objects  and  ex- 
cepts and  prays  an  appeal  to  the  Court  of  Ap- 
peals, which  is  granted." 

There  is  also  in  the  record  an  affidavit  sub- 
scribed and  sworn  to  by  G.  W.  Stephens, 
county  attorney,  on  December  26th,  to  which 
Is  attached  the  order  made  by  the  judge. 
This  affidavit,  after  setting  out  that  the  or- 
der was  drawn  by  the  judge  on  his  own  mo- 
tion, reads: 

"Affiant  says  that  said  motion  was  heard  at 
Williamsburg,  and  that  after  said  judge  had 
rendered  a  decision,  he  mailed  a  copy  of  same 
to  affiant  at  Whitley  City,  Ky.,  where  said  suit 
was  pending;  that  as  soon  as  affiant  received 
said  copy,  he  telephoned  said  judge  at  Williams- 
burg to  correct  said  order;  that  said  judge  prom- 
ised to  correct  said  order  to  correspond  with 
the  law  and  facts  in  said  case  by  striking  out 
the  part  that  pertains  to  the  motion  of  plain- 
tiff for  a  permanent  injunction,  and  by  allow- 
ing plaintiff  twenty  days  in  which  to  have  said 
injunction  reinstated  by  the  Court  of  Appeals; 
that  since  that  time  the  said  judge  held  a  term 
of  court  at  Whitley  City,  and  affiant  then  and 
there  asked  said  judge  to  make  the  proper  or- 
der in  said  case ;  that  said  judge  is  now  gone 
from  Whitley  City  and  McCreary  county,  and 
affiant  could  not  get  said  order  and  now  knows 
of  no  way  in  which  he  can  obtain  said  order  in 
time  to  file  same  in  the  record  herein. 

"Affiant  says  that  no  motion  has  been  made  in 
behalf  of  plaintiff  in  any  instance  asking  for  a 
permanent  injunction  herein;  that  no  relief  of 
any  kind  has  been  asked  by  plaintiff  after  it 
obtained  the  injunction  from  the  said  clerk. 

"Affiant  says  that  so  much  of  said  order  as 
says  that  plaintiff  made  a  motion  for  a  perma- 
nent injunction  is  false,  and  that  plaintiff  has 
used  due  diligence  to  obtain  the  proper  order, 
and  that  the  said  judge  will  not  give  said  or- 
der, although  he  repeatedly  promised  to  do  so." 

On  December  14,  1916,  Stephens,  as  county 
attorney,  Jn  connection  with  W.  R.  Cress,  of 
counsel,  served  a  notice  on  the  defendants, 
Bryant  and  others,  that  the  plaintiffs  would 
on  Saturday,  December  16,  1916,  at  about 
the  hoar  of  11  o'clock  a.  m.,  in  chambers  at 
the  capitol  building,  Frankfort,  Ky.,  move 
Hon.  Bollin  Hart,  one  of  the  judges  of  the 
Kentucky  Court  of  Appeals,  to  reinstate  the 
injunction  granted  by  W.  B.  Creekmore,  clerk 
of  the  McCreary  circuit  court,  and  dissolved 
upon  notice  and  motion  made  before  the 
regular  judge  of  the  McCreary  circuit  court 
On  December  16th  Stephens  and  Cress,  rep- 
resenting the  plaintiff  In  the  salt,  and  Camp- 
bell, Sampson,  and  Bawlings,  representing 


the  defendants  in  the  suit,  appeared  together 
in  the  capitol  building,  and  Judge  Hurt  being 
absent  from  the  city,  It  was  agreed  by 
counsel  that  I  might  bear  and  dispose  of  the 
Injunction  In  his  place.  It  was  farther 
agreed  by  the  attorneys  on  both  sides  of  the 
case,  after  consultation  partly  between  them- 
selves and  partly  In  my  presence,  that  owing 
to  the  Importance  of  the  questions  Involved, 
the  hearing  and  disposition  of  the  motion  by 
me  might  be  postponed  until  some  time  In 
January  when  other  members  of  the  court 
could  be  present  and  assist  me  In  disposing 
of  the  motion.  It  was  farther  agreed  by 
these  attorneys,  in  my  presence,  that  they 
would  take  home  the  paper  they  had  brought 
with  them  and  brief  the  case,  and  then  re- 
tarn  to  me  the  papers  and  tbe  briefs.  No 
time  was  fixed  when  the  papers  and  briefs 
should  be  returned  to  me,  as  It  was  under- 
stood and  agreed  by  the  attorneys  that  they 
would  return  to  me  the  papers  as  soon  after 
January  1st  as  was  convenient 

On  January  12,  1917,  the  papers  in  the 
case,  together  with  briefs  prepared  by  coun- 
sel representing  the  plaintiff  as  well  as  the 
defendants,  were  received  by  me  m  the  mail. 
Accompanying  the  papers  so  received  was 
a  notice  signed  by  Campbell,  Sampson,  and 
Bawlings,  attorneys,  stating  that: 

"On  Friday,  January  12,  1917,  at  11  o'clock  a. 
m.,  or  as  soon  thereafter  as  may  be,  in  the  court- 
room of  the  Kentucky  Court  of  Appeals  at  the 
capitol  in  Frankfort,  Ky.,  the  appellees  will 
move  the  court  to  dismiss  the  appeal  and  pro- 
ceedings of  the  appellant  herein  to  reinstate 
the  temporary  restraining  order,  or  temporary 
injunction  granted  by  W.  B.  Creekmore,  circuit 
clerk  of  McCreary  county,  on  the  29th  day  of 
November,  1916,  and  dissolved  on  the  7th  day 
of  December,  1916,  because  the  record  and 
application  for  reinstatement  were  not  filed  in 
the  time  required  by  law." 

Accompanying  this  notice  I  find  the  fol- 
lowing motion: 

"Now  come  the  appellees,  W.  A.  Bryant,  etc., 
and  move  the  court  to  dismiss  the  appeal  and 
proceedings  of  the  appellant  herein  seeking  to 
reinstate  the  temporary  restraining  order ;  and 
for  cause  say  that  the  record  and  application  for 
reinstatement  were  not  filed  in  the  time  required 
by  law,  and  that  this  proceeding  is  not  warrant- 
ed by  the  Code,  |  296." 

In  support  of  the  notice  and  motion  to  dis- 
miss the  motion  to  reinstate  the  injunction 
because  the  record  and  application  for  rein- 
statement were  not  filed  within  the  time  re- 
quired by  law,  the  attorneys,  Campbell, 
Sampson,  and  Bawlings,  in  their  brief  say: 

"We  further  insist  that  this  case  cannot  now 
be  heard  because  the  appellant  moving  for  the 
reinstatement  herein  has  failed  to  present  his 
record  within  the  twenty  dayB  allowed  by  law  for 
making  such  motions,  and  the  motion  must  be 
denied  for.  said  reasons." 

I  am  not  disposed  to  pass  this  motion  to 
dismiss  without  comment,  and  am  greatly 
surprised  that  the  attorneys  should  make  a 
motion  like  this  in  view  of  the  agreement 
made  between  myself  and  counsel  as  hereto- 
fore set  out  It  is  true  that  section  296  of 
the  Code  provides  that: 
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"If  the  plaintiff  desire  to  apply  for  a  rein- 
statement of  an  injunction  dissolved  or  modified, 
on  motion,  the  court  or  judge  shall  make  the 
order  of  dissolution  to  take  effect  in  a  reasonable 
time  thereafter,  not  exceeding  twenty  days,  and 
shall  express  in  the  order  that  the  plaintiff  has 
leave  to  apply  in  the  meantime  for  a  reinstate- 
ment of  the  injunction." 

And  it  is  further  provided  in  section  297 : 
"A  judge  of  the  Court  of  Appeals,  if  the  plain- 
tiff have  secured  the  right  to  apply  for  a  rein- 
statement of  an  injunction,  •  *  *  may,  upon 
a  presentation  of  a  copy  of  the  record,  including 
the  evidence  read  or  offered  to  be  read,  upon  the 
motion  to  dissolve  or  modify  the  injunction,  rein- 
state the  same  in  whole  or  in  part.  •  *  *  If 
the  order  of  reinstatement  be  filed  in  the  clerk's 
office  in  the  time  limited  as  provided  in  section 
296.  subsection  1,  the  injunction,  as  reinstated, 
shall  be  obeyed,  otherwise  the  order  of  dissolu- 
tion or  modification  shall  take  effect." 

Under  these  sections  of  the  Code,  if  the 
plaintiff  desire  to  apply  for  a  reinstatement 
of  an  Injunction,  the  court  or  judge  shall 
make  the  order  of  dissolution  to  take  effect 
within  20  days,  and  in  the  order  give  the 
plaintiff  that  period  of  time  in  which  to  apply 
for  a  reinstatement  of  the  injunction.  And 
if  the  order  of  Injunction  is  reinstated  by  a 
judge  of  the  Court  of  Appeals,  in  the  order  of 
reinstatement  in  the  absence  of  an  agreement 
extending  the  time  must  be  filed  In  the  clerk's 
office  within  20  days,  or  if  not  the  order  of 
dissolution  shall  be  in  effect 

The  injunction  in  this  case  was  dissolved 
by  the  judge  of  the  McCreary  circuit  court 
on  December  7th,  and  the  motion  .o  reinstate 
it  was  made  before  me  on  December  16th,  9 
days  after  the  order  of  dissolution  was  made, 
but  by  agreement  of  the  attorneys,  consented 
to  by  me,  the  hearing  and  disposition  of  the 
motion  was  postponed  until  January,  which 
of  course  would  postpone  the  hearing  and 
disposition  of  it  more  than  20  days  from  the 
date  of  the  dissolution  order  made  by  the 
judge  and  consequently  make  it  impossible  to 
file  in  the  clerk's  office  within  20  days  from 
December  7th  the  order  of  reinstatement,  if 
such  an  order  were  made. 

[1]  These  Code  provisions,  in  the  absence 
of  an  agreement  between  counsel,  are  con- 
trolling, and  If  the  order  made  by  a  judge  of 
the  Court  of  Appeals  reinstating,  modifying, 
or  dissolving  the  injunction,  as  the  case  may 
be,  be  not  filed  in  the  clerk's  office  of  the 
circuit  court  within  20  days  from  the  date 
of  the  order  made  by  the  circuit  judge,  his 
order  will  stand  as  made.  But  it  often  hap- 
pens that  counsel  are  not  prepared  to  submit 
to  a  judge  of  the  Court  of  Appeals  within  the 
20  days  the  motion  to  dissolve,  modify,  or 
reinstate  the  injunction,  and  it  also  often 
happens  that  the  Judge  of  the  Court  of  Ap- 
peals before  whom  the  motion  is  made  within 
20  days  cannot  dispose  of  it  before  the  expi- 
ration of  20  days,  and  whenever  one  of  these 
contingencies  has  arisen,  viz.  that  the  attor- 
neys were  not  prepared  to  submit  the  motion 
within  the  20  days,  or  the  judge  of  the  Court 
of  Appeals  was  not  prepared  to  dispose  of  the 
motion  within  the  20  days,  the  attorneys  have 


uniformly  agreed  that  the  order  made  by 
the  Judge  of  the  Court  of  Appeals,  although 
not  filed  in  the  clerk's  office  until  after  the 
expiration  of  20  days,  should  have  the  same 
force  and  effect  as  if  filed  within  the  20  days. 
Nor  will  the  attorneys  in  this  case  be  per- 
mitted by  a  violation  of  their  agreement  made 
in  my  presence  to  defeat  the  right  of  the  plain- 
tiff to  have  his  motion  heard  and  disposed  of. 

It  is  true  that  the  agreement  between  coun- 
sel representing  these  parties  was  not  in  writ- 
ing, nor  was  it  necessary  that  It  should  have 
been.  The  attorneys  had  the  undoubted  right 
to  make  the  verbal  agreement  which  they  did 
make,  and  this  verbal  agreement  is  as  binding 
on  them  as  if  it  had  been  reduced  to  writing. 

Passing  this,  it  will  be  observed  that  the 
Judge  in  his  order  set  aside  and  dissolved 
what  be  designated  as  the  temporary  restrain- 
ing order  granted  the  plaintiff,  and  that  he 
also  overruled  a  motion  made  by  the  plaintiff 
for  a  perpetual  injunction,  further  reciting  in 
the  order  that  the  plaintiff  objected  and  ex- 
cepted "and  prays  an  appeal  to  the  Court  of 
Appeals,  which  is  granted."  But  at  no  place 
in  the  order  do  I  find  that  the  judge  gave  the 
plaintiff  20  days,  or  any  time,  in  which  to  ap- 
ply to  a  judge  of  this  court  for  a  reinstate- 
ment of  the  injunction.  This  condition  of  the 
order  makes  it  necessary  that  I  should  deter- 
mine whether  it  is  necessary,  to  enable  a 
plaintiff  to  apply  to  a  judge  of  this  court  for 
a  reinstatement  of  an  injunction  dissolved  by 
a  circuit  Judge,  that  the  order  of  dissolution 
should  give  not  exceeding  20  days  in  which  to 
apply  for  its  reinstatement 

[2]  Turning  again  to  section  296  of  the 
Code  I  find  that  it  Is  optional  with  the  plain- 
tiff to  ask  time  in  which  to  apply  for  a  rein- 
statement of  the  Injunction,  as  he  may,  if  he 
chooses,  let  the  matter  rest  with  the  order  of 
dissolution  made  by  the  judge.  But  if  the 
plaintiff  does  desire  to  apply  for  a  reinstate- 
ment of  the  Injunction,  then  "the  court  or 
judge  shall  make  the  order  of  dissolution  to 
take  effect  In  a  reasonable  time  thereafter,  not 
exceeding  20  days,  and  shall  express  in  the  or- 
der that  the  plaintiff  has  leave  to  apply  in 
the  meantime,  for  a  reinstatement  of  the  in- 
junction." It  will  thus  be  seen  that  it  is  the 
mandatory  duty  of  the  court  or  judge  dissolv- 
ing the  injunction  to  give  time  for  its  rein- 
statement if  such  time  is  requested  or  de- 
sired. The  court  or  judge  has  no  discretion 
as  to  this.  It  is  a  right  given  to  the  plaintiff 
by  the  Code  of  which  he  cannot  be  deprived 
by  the  arbitrary  action  of  the  court  or  judge. 

Bnt  If  the  court  or  judge  should  fail  or 
refuse  upon  request  made  to  give  the  time 
asked  for,  the  party  wishing  to  apply  for  a 
reinstatement  of  the  Injunction  Is  not  with- 
out his  remedy,  as  he  may  secure  from  this 
court  a  mandamus  requiring  the  court  or 
Judge  to  give  the  time  provided  for  in  the 
Code.  Louisville  Industrial  School  of  Re- 
form ▼.  City  of  Louisville,  88  Ky.  884,  11  & 


Digitized  by  Google 


Ky.) 


HOLLOWELL  r.  JOB  K.  EXALL  A  CO. 


123 


W.  603, 11  Ky.  Law  Rep.  109;  Kelly  t.  Tony, 
Judge,  85  Ky.  338,  25  S.  W.  264,  15  Ky.  Law 
Rep.  718 ;  Commonwealth  v.  Tarvln,  114  Ky. 
877,  72  S.  W.  13;  King  v.  Commonwealth, 
153  Ky.  404, 155  S.  W.  749. 

It  appears,  however,  from  the  affidavit  of 
Stephens,  attorney  for  plaintiff,  that  when  he 
received  In  the  mall  a  copy  of  the  order  made 
by  the  circuit  judge  on  December  7th,  he 
requested  the  judge  to  correct  the  order  so  as 
to  give  the  plaintiff  20  days  in  which  to  ap- 
ply for  a  reinstatement  of  the  Injunction,  but 
that  he  was  unable  to  secure  this  correction. 

[1]  The  question  now  is,  Am  I  bound  by 
the  recitals  In  the  order  of  dissolution  made 
by  the  judge  which  does  not  give  any  time 
in  which  to  apply  for  a  reinstatement  of  the 
Injunction,  and  which,  if  permitted  to  stand, 
denies  me  the  right  to  consider  the  case  and 
determine  whether,  or  not  the  motion  to  re- 
instate the  injunction  should  be  granted?  I 
think  I  am,  notwithstanding  the  affidavit  of 
Stephens.  I  do  not  think  an  order  made  and 
signed  by  a  circuit  judge  can  be  modified, 
altered,  or  extended  on  the  strength  of  an 
affidavit  filed  by  an  attorney  which  contro- 
verts the  order  made  by  the  judge  or  recites 
that  the  order  made  by  the  judge  does  not  set 
out  correctly  the  motions  and  requests  made 
by  the  attorney  at  the  time  the  motion  was 
disposed  of  by  the  judge.  I  think  that  an 
order  made  by  the  circuit  judge  under  au- 
thority of  the  Code  has  the  same  force  and 
effect  as  an  order  made  by  the  court,  and 
that  It  cannot  be  altered,  modified,  or  con- 
troverted by  affidavits.  The  remedy  of  the 
plaintiff  is,  as  I  have  pointed  out,  to  man- 
damus the  judge  to  make  an  order  giving  the 
time  requested. 

[4]  In  the  absence  of  an  order  made  by  the 
court  or  judge  giving  time  in  which  to  apply 
to  a  judge  of  the  Court  of  Appeals  for  a  re- 
instatement of  the  injunction,  a  judge  of  the 
Court  of  Appeals  has  no  authority  to  rein- 
state it,  for,  as  I  have  said,  I  must  look 
alone  to  the  order  made  by  the  circuit  judge, 
and  If  this  order  fails  to  show  that  time  was 
given,  I  must  presume  that  it  was  not  re- 
quested, although  of  course  this  presumption 
can  be  overcome  In  a  direct  proceeding 
against  the  judge  by  mandamus. 

It  Is  provided  in  section  297  of  the  Code 
that: 

"A  judge  of  the  Court  of  Appeals,  if  the  plain- 
tiff have  secured  the  right  to  apply  for  a  rein- 
statement of  an  injunction,  *  *  •  may 
*  *  *  reinstate  the  same  in  whole  or  in  part ' 

Therefore  the  jurisdiction  of  a  judge  of 
this  court  to  reinstate  an  Injunction  depends 
on  the  fact  whether  the  plaintiff  secured  the 
right  to  apply  for  Its  reinstatement 

For  the  reasons  indicated,  the  motion  to 
reinstate  the  Injunction  must  be  overruled. 
Chief  Justice  SETTLE  and  Judges  THOMAS 
and  CLARKE  heard  this  matter  with  me, 
and  concur  In  what  I  have  said  about  it 


HOLLOWBLL  v.  JOB  K.  EXALL  ft  CO.  et  al. 
(Court  of  Appeals  of  Kentucky.  Jan.  26, 1917.) 

1.  Judgment  «=»801— Fobeclosube  or  Lteh 
— KviDwtoa. 

Where,  in  an  action  in  equity  by  judgment 
creditors  to  enforce  their  Hens,  evidence  that 
one  defendant's  mortgage  for  $1,225  on  the  prop- 
erty levied  on  was  given  to  a  bank  and  by  the 
bank  indorsed  to  snch  defendant  when  a  loan  for 
the  same  amount  was  made  by  him  to  the  judg- 
ment debtor  for  the  payment  of  creditors,  was 
uncontradicted,  a  judgment  based  on  a  finding 
that  the  mortgage  was  intended  to  secure  a  debt 
of  only  $200,  and  that  the  larger  amount  was 
inserted  by  mistake  of  the  draftsman,  was  un- 
authorized. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  H  1887,  1576;  Dec.  Dig.  «=»801.] 

2.  Process  <S=»154— Wawt  of  Service— Right 
to  Object. 

A  defendant  could  not  complain  that  a  sum- 
mons issued  on  the  cross- petition  of  one  code- 
fendant  was  not  served  on  a  third  codefendant ; 
the  right  to  complain  of  want  of  service  being 
personal  to  the  party  not  served. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  g  209;  Dec.  Dig.  <8=>154.] 

Appeal  from  Circuit  Court,  Caldwell 
County. 

Action  by  Joe  B.  Bxall  ft  Co.  and  another 
against  John  W.  Hollowell  and  others.  From 
judgment  for  plaintiffs,  defendant  Hollowell 
appeals.  Reversed  and  remanded,  with  di- 
rections. 

R>  W.  Lisanby  and  O.  A.  Pepper,  both  of 
Princeton,  for  appellant  S.  D.  Hodge,  of 
Princeton,  for  appellees. 

SETTLE,  C.  J.  The  appellees,  Joe  K.  Ex- 
all  &  Co.  and  the  Woldeck  Packing  Company, 
having  obtained  judgments  against  B.  F. 
Jennings  In  the  Caldwell  quarterly  court,  the 
former  for  $85,  with  Interest  and  costs,  and 
the  latter  for  $55.73,  with  interest  and  costs, 
caused  executions  to  Issue  thereon,  respective- 
ly, which  were  returned  "No  property  found." 
Thereafter  appellees  filed  In  the  office  of  the 
clerk  of  the  Caldwell  circuit  court  transcripts 
of  their  respective  judgments,  executions,  and 
returns,  and  caused  him  to  issue  thereon 
against  Jennings  executions  for  the  amounts, 
respectively,  of  their  judgments,  interest,  and 
costs,  which  were  directed  to  and  placed  in 
the  hands  of  the  sheriff  of  Caldwell  county, 
who  levied  them  upon  a  lot  In  the  city  of 
Princeton,  of  little  value,  and  a  150-acre 
tract  of  land  in  Caldwell  county  owned  by 
Jennings,  subject  to  a  vendor's  lien  on  the 
land  In  favor  of  M .  P.  Smith,  and  a  mortgage 
lien  thereon,  amount  unnamed,  in  favor  of 
the  appellant  J.  W.  Hollowell.  Shortly  there- 
after the  appellees  brought  this  action  in 
equity  in  the  Caldwell  circuit  court  against 
B.  F.  Jennings,  M.  P.  Smith,  and  the  appel- 
lant J.  W.  Hollowell,  setting  up  their  judg- 
ments, the  levy  of  their  executions,  respective- 
ly, upon  the  150  acres  of  land,  and  asserting 
liens  thereon,  subject  to  the  vendor's  lien  of 
Smith  and  the  mortgage  lien  of  Hollowell, 
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conceding,  however,  that  the  lien  of  the  for- 
mer was  for  a  note  of  $500,  but  alleging  that 
the  mortgage  lien  of  the  latter  was  to  secure 
a  debt  of  $200;  that  although  the  mortgage 
giving  the  lien  purported  to  have  been  given 
to  HolloweU  by  Jennings  and  wife  to  indem- 
nify him  against  loss  as  surety  for  the  for- 
mer on  a  note  of  $1,226,  due  the  Fanners' 
National  Bank  of  Princeton,  the  only  consid- 
eration for  the  mortgage  was  a  loan  of  $200 
made  Jennings  by  the  appellant  HolloweU; 
and  that  by  mistake  of  the  draftsman  of  the 
mortgage  It  was  made  to  recite  that  it  was 
given  to  indemnify  HolloweU  against  loss 
as  Jennings'  surety  on  a  note  to  the  Farmers' 
National  Bank  of  $1,225,  when  in  fact  Jen- 
nings and  HolloweU  had  never  executed  a 
note  for  that  or  any  other  amount  to  the 
bank.  The  prayer  of  the  petition  asked  Judg- 
ment enforcing  their  execution  Hens,  respec- 
tively, by  a  sale  of  the  150-acre  tract  of  land 
In  satisfaction  thereof,  subject  to  the  Uen 
of  Smith  for  $500,  and  that  of  HoUowell  for 
$200. 

The  appellant  HolloweU  and  Jennings  by 
answer  traversed  the  averments  of  the  peti- 
tion, and  alleged  that  at  the  time  of  the  ex- 
ecution of  the  mortgage  on  the  land  by  Jen- 
nings and  wife  to  HolloweU,  he  had  agreed 
to  become  the  surety  of  Jennings  on  a  note 
of  $1,225,  to  be  executed  to  the  Farmers' 
National  Bank,  which  sum  the  bank  bad 
agreed  to  lend  him,  and  that  the  mortgage 
was  given  to  indemnify  HolloweU  against 
loss  as  surety  on  such  note ;  but  that  In  order 
to  obtain  the  bank's  consent  to  the  loan,  Hol- 
loweU was  required  to  promise  its  president 
that  he  would  pay  or  take  up  the  note  of 
Jennings  whenever  demanded  by  the  bank, 
even  before  its  maturity,  and  that  when,  after 
writing  the  note  and  mortgage,  Jennings  and 
HoUowell  went  to  the  bank  to  get  the  money 
on  the  note,  its  president  announced  that  It 
was  unwilling  to  lend  Jennings  the  $1,226, 
that  HoUowell  then  said  he  would  let  him 
have  it  if  the  bank  would  accept  the  note 
and  assign  it  to  him,  whereupon  the  presi- 
dent of  the  bank  consented  to  the  proposed 
arrangement  and  assigned  the  note  to  Hollo- 
weU, who  then  and  there  let  Jennings  have 
the  $1,225  for  which  the  note  and  mortgage 
were  given.  The  affirmative  matter  of  the 
answer  was  controverted  by  reply. 

After  the  taking  of  proof  and  submission 
of  case,  the  circuit  court  rendered  judgment 
enforcing  appellees'  execution  Mens,  directing 
a  sale  of  the  land  in  satisfaction,  first,  of  the 
debt  of  M.  P.  Smith  of  $500,  second,  the  mort- 
gage lien  of  HoUowell  to  the  extent  of  $200, 
and  finally  the  judgments  respectively  of 
the  appellees.  From  so  much  of  the  judg- 
ment as  confined  his  recovery  and  the  en- 
forcement of  his  mortgage  Uen  to  $200  and 
refused  to  him  recovery  of  the  remainder  of 
his  debt  of  $1,225  and  the  enforcement  of  his 
mortgage  Uen  therefor,  HolloweU  has  ap- 
pealed. 


The  action  is  not  one  brought  to  set  aside 
the  mortgage  from  Jennings  to)  appellant, 
upon  the  ground  that  it  was  made  In  contem- 
plation of  insolvency  and  to  prefer  the  latter 
as  a,  creditor,  nor  does  the  petition  allege 
that  there  was  any  fraud  in  the  conveyance. 
Appellee  only  contends  that  by  mistake  of  the 
draftsman  of  the  mortgage,  or  on  the  part  of 
some  one  unnamed,  the  mortgage  was  ostensi- 
bly made  to  indemnify  appeUant  as  surety 
upon  Jennings'  note  for  $1,226,  when  in  fact 
it  was  only  Intended  to  secure  a  debt  of  $200 
which  Jennings  owed  appellant. 

[1]  We  have  carefully  read  the  record  In 
this  case  and  faU  to  find  therein  any  evi- 
dence that  would  tend  to  show  such  a  mis- 
take. On  the  contrary,  it  appears  from  the 
testimony  of  appellant  and  Jennings,  which, 
there  was  no  attempt  to  contradict,  that  the 
mortgage  was  given  to  indemnify  appeUant 
against  loss  as  surety  for  Jennings  upon  a 
note  of  $1,226,  as  therein  recited,  upon  which 
the  Farmers'  National  Bank  of  Princeton 
had  agreed  to  let  Jennings  have  that  amount 
of  money  as  a  loan;  but  that  when  appel- 
lant and  Jennings  went  to  the  bank  to  de- 
liver the  note,  and  the  latter  to  obtain  the 
money,  the  president  of  the  bank  said  he  had 
concluded  that  he  would  not  let  Jennings 
have  the  money,  whereupon  it  was  loaned 
him  by  appeUant,  and  to  prevent  the  execu- 
tion of  another  note  and  mortgage,  the  note 
and  mortgage  then  in  possession  of  the  par- 
ties were  assigned  by  the  president  of  the 
bank,  as  such,  to  appellant  The  $1,225  thus 
obtained  by  Jennings  from  appeUant,  In- 
stead of  the  bank,  was,  as  testified  by  both 
of  them,  furnished  him  by  appellant  partly 
In  cash  and  partly  In  a  check  upon  the  Farm- 
ers' National  Bank.  Jennings,  in  his  deposi- 
tion, stated  that  this  money  was  borrowed 
for  paying  his  debts,  and  the  deposition 
shows  that  such  was  the  application  made 
of  It.  Jennings  gave  the  names  of  his  cred- 
itors to  whom  payments  were  made  out  of 
the  above  loan,  and  the  amount  paid  each, 
and,  as  stated,  no  attempt  was  made  by  ap- 
pellees to  contradict  the  testimony  either  of 
Jennings  or  appeUant;  indeed,  they  offered 
no  evidence  In  support  of  the  allegations  of 
their  petition  with  respect  to  the  alleged 
mistake  In  the  amount  of  the  mortgage  or 
any  other  matter  put  In  Issue  by  the  answer 
of  Jennings  and  appellant,  nor  did  appel- 
lees by  evidence  or  otherwise  attempt  to  im- 
peach or  discredit  either  appeUant  or  Jen- 
nings. It  is  patent,  therefore,  from  the  rec- 
ord presented  that  appeUant  did  In  good 
faith  lend  Jennings  the  $1,225,  evidenced  by 
the  note  of  the  latter,  and  that  in  equally 
good  faith  Jennings  and  his  wife  executed 
the  mortgage  in  question  to  secure  the  pay- 
ment of  that  loan  to  appeUant;  and  the  fact 
that  Jennings  did  not  obtain  from  the  bank 
the  amount  evidenced  by  the  note,  but  got  it 
from  appellant,  did  not  affect  the  validity 
of  the  note  or  mortgage  or  discredit  the 
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genuineness  of  the  transaction  as  related  by 
the  parties.  If  the  testimony  of  Jennings  or 
appellant  was  In  any  respect  false,  appellees 
could  have  shown  Its  falsity  by  introducing 
the  president  of  the  Farmers'  National  Bank 
and  the  creditors  of  Jennings  to  whom  he 
paid  the  $1,225,  borrowed  by  him  of  appel- 
lant; bat  they  failed  to  introduce  any  of 
these  persons.  So  In  the  situation  thus  pre- 
sented the  testimony  of  appellant  and  Jen- 
nings must  be  accepted  as  establishing  the 
troth  of  the  matters  alleged  In  their  an- 
swers. In  brief,  although  the  burden  of 
proof  was  upon  appellees,  there  is  a  total 
absence  of  proof  to  establish  the  averments 
of  the  petition,  from  which  It  necessarily 
follows  that  the  judgment  of  the  circuit 
court  was  unauthorized. 

As  appellees,  by  the  levy  of  their  execu- 
tions upon  the  ISO-acre  tract  of  land  owned 
by  Jennings,  acquired  liens  thereon  for  their 
debts,  respectively,  subject  to  the  vendor's 
lien  of  M.  P.  Smith  for  $500,  and  the  mort- 
gage lien  of  the  appellant  Hollowell  for  $1,- 
225,  they  were  entitled  to  a  sale  of  the  land 
and  application  of  the  proceeds  to  the  pay- 
ment of  their  debts,  after  the  payment  of 
the  debts  of  Smith  and  appellant,  and  the 
judgment  should  have  been  so  rendered. 

[1]  It  Is  true,  as  claimed  by  counsel  for 
appellees,  that  the  summons  Issued  on  the 
cross-petition  of  appellant  against  Jennings 
was  not  served  upon  the  latter;  but  that 
fact  does  not  entitle  them  to  an  affirmance 
of  the  judgment  of  the  circuit  court  Only 
Jennings  could  complain  that  he  had  not 
been  served  with  the  summons  on  the  cross- 
petition,  and  no  such  complaint  is  made  by 
him. 

For  the  reasons  indicated,  the  judgment  of 
the  circuit  court  Is  reversed,  and  cause  re* 
manded.  with  directions  to  that  court  to  en- 
ter a  judgment  directing  the  sale  of  the  land 
to  pay.  first,  the  lien  debt  of  Smith ;  second, 
that  of  the  appellant  Hollowell;  and,  third, 
the  debts  of  the  appellees,  respectively. 


STATE  ex  ret  HAWK  et  al.  v.  ROGERS. 

(Supreme  Court  of  Tennessee.  Dec.  2,  1916.) 

1.  Attobnit  and  Client  <8=>44(1)—Disb ab- 
sent—Grounds. 
The  relator  owner  of  land  placed  It  in  the 
hands  of  defendant  attorney  for  sale,  agreeing 
the  attorney  should  receive  one-half  of  the  re- 
mainder over  the  amount  of  an  incumbrance  and 
one-half  of  any  discount  procured  by  defendant 
os  the  secured  notes.  Defendant  sold  the  prop- 
erty representing  that  it  was  not  incumbered 
and  furnished  the  purchaser  as  his  attorney  an 
abstract  of  title  apparently  good,  which  did  not 
disclose  the  incumbrance,  and  received  the  price 
which  he  did  not  pay  to  the  owner.  Subsequent- 
ly he  purchased  two  of  the  secured  notes  at  a  dis- 
count, and,  on  failing  to  purchase  two  more, 
procured  the  sale  of  the  land  by  the  trustee  un- 
der the  deed  of  trust,  and  purchased  it  himself 
at  the  sale.  Defendant  failing  to  comply  with 
the  terms  of  the  sale,  the  property  was  again 
advertised  and  sold  to  his  wife.  This  sale  was 


subsequently  set  aside  for'  fraudulent  collusion 
between  the  trustee  and  the  defendant.  The 
defendant  did  not  notify  the  relator  purchaser 
of  the  sale  under  the  deed  of  trust  Held,  that 
the  transactions  constituted  a  violation  of  the 
trust  imposed  in  defendant  by.  relators,  owner 
and  purchaser  of  the  land,  and  that  defendant 
will  be  disbarred. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Cflen^  Cent  Dig.  }|  55,  62;  Dec.  Dig.  «=> 

2.  Attorney  and  Client  «=»126(2)— Sum- 
mary Remedy  or  Client. 
While  the  facts  stated  against  the  defendant 
make  out  a  case  of  fraud  and  deceit  for  which 
petitioners  may  recover,  they  do  not  make  out  a 
case  of  having  received  money  for  which  a  sum- 
mary judgment  for  the  amount  of  the  purchase 
price  of  the  land  can  be  recovered. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  §§  265,  272,  273;  Dec  Dig. 
<8=»126(2).] 

Certiorari  to  Court  of  Civil  Appeals. 

Proceedings  by  the  State  of  Tennessee,  on 
the  relation  of  W.  L.  Hawk  and  another, 
against  Jesse  I*  Rogers.  From  a  judgment 
of  the  Court  of  Civil  Appeals,  on  appeal  from 
the  circuit  court,  decreeing  that  defendant 
be  disbarred,  he  brings  certiorari.  Affirmed. 

Wm.  R.  Page,  of  Knoxville,  for  relators. 
Jesse  L.  Rogers,  of  Knoxville,  pro  se. 

LANSDEN,  J.  [1]  The  defendant  Is  a 
practicing  attorney  and  a  member  of  the 
Knox  county  bar,  and  the  petitioners,  W.  L. 
Hawk  and  Henry  Clay  Harper,  filed  a  peti- 
tion in  this  case  to  have  the  defendant  dis- 
barred from  the  practice  of  his  profession, 
and  petitioner  Harper  seeks  to  recover  a 
judgment  of  about  $600.  The  circuit  judge 
and  the  Court  of  Civil  Appeals  have  both 
decreed  that  the  defendant  be  disbarred, 
and  he  has  filed  his  petition  for  writs  of 
certiorari  to  have  those  judgments  revers- 
ed by  this  court  The  facts  found  by  the 
Court  of  Civil  Appeals  are  as  follows: 

"The  facts  upon  which  said  disbarment  u- 
sought  are:  Some  time  prior  to  September  30 

1912,  the  relator  Henry  Clay  Harper  placed  in 
the  hands  of  the  defendant  Rogers,  for  sale  a 
certain  tract  of  land  situated  in  Knox  county, 
Tenn.,  containing  65  acres.  This  tract  of  land 
was  incumbered  by  a  deed  of  trust,  executed  by 
the  said  Harper  on  October  7,  1909,  to  I*  R. 
May,  trustee,  to  secure  the  payment  of  four 
notes,  due  and  payable  as  follows :  One  note  for 

t 121.15,  due  October  7,  1910;  one  for  $121.15 
ue  October  7,  1911 ;  one  for  $121.15  due  Octo- 
ber 7,  1912;  and  one  for  $121.15  due  October  7, 

1913,  all  of  said  notes  being  payable  to  Charles 
W.  Wright.  Harper  told  the  defendant,  at  the 
time  of  listing  said  property  with  him  for  sale, 
that  the  same  was  incumbered  by  the  deed  of 
trust  above  mentioned,  and  it  was  agreed  be- 
tween the  relator  and  defendant,  Rogers,  that 
Rogers  should  sell  said  property  and  satisfy 
said  indebtedness,  and  that  any  amount  received 
by  the  defendant  over  and  above  said  indebtedness 
should  be  equally  divided  between  the  relator  and 
the  defendant  Rogers ;  that  it  was  further 
agreed  between  said  parties  that  if  Rogers  were 
able  to  purchase  said  notes  secured  by  said  deed 
of  trust  or  any  of  them,  at  a  discount  he  was 
to  account  to  the  relator  Harper  for  one-half 
of  such  discount  in  the  settlement  to  be  made 
between  them.  The  defendant,  Rogers,  got  in 
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communication  with  the  relator,  W.  L.  Hawk, 
and  finally  sold  him  the  tract  of  land  at  the  price 
of  $600  on  September  30,  1912,  the  trade  being 
closed  in  the  defendant's  office  in  the  city  of 
Knoxville.  Hawk  Bays,  before  closing  the  trade 
with  defendant  for  said  property,  he  asked  him 
if  there  were  any  incumbrance  upon  it,  to  which 
inquiry  the  defendant  replied  that  there  was  not ; 
that  the  title  was  clear.  He  further  says  de- 
fendant told  him  that  the  man  who  owned  the 
property  lived  in  California,  and  it  would  be 
about  two  weeks  before  he  could  get  a  deed  ex- 
ecuted to  the  property.  Hawk  says  he  employed 
the  defendant,  as  an  attorney,  to  make  and  fur- 
nish him  an  abstract  of  title  to  the  property, 
and  paid  defendant  $26  as  earnest  money  to 
bind  the  trade.  Defendant  was  to  send  the  deed, 
when  executed,  with  the  abstract,  to  the  Farm- 
ers' Bank  of  Sullivan  County  at  Blountville, 
Tenn.,  to  be  delivered  to  the  relator  Hawk  upon 
the^payment  of  the  balance  of  the  purchase  price 

"On  October,  16,  1912,  defendant,  Rogers,  did 
send  to  the  Farmers'  Bank  of  Sullivan  County 
a  warranty  deed  duly  executed  by  Henry  Olay 
Harper,  together  with  what  purported,  on  its 
face,  to  be  an  abstract  of  title  to  said  tract  of 
land,  but  which  was,  in  fact,  not  an  abstract, 
but  only  a  list  of  the  various  conveyances  of  said 

Property  for  a  number  of  years  back.  At  the 
ottom  of  this  purported  abstract  defendant 
made  this  statement: 

"  The  above  property  has  passed  through  H. 
A.  Harth  hands  and  J.  W.  Saviors,  both  are 
wealthy  men  and  all  transfers  are  warrantee 
deeds,  and  I  find  the  title  O.  K. 
"  '[Signed}  Jesse  L.  Rogers.' 

"The  relator  Hawk,  after  submitting  said  deed, 
which  contained  a  general  warranty  of  title, 
to  his  attorney  for  the  purpose  of  determining 
whether  the  same  was  in  proper  form  and  regu- 
lar upon  Its  face,  and  upon  being  advised  that 
it  was,  gave  his  check  to  the  Farmers'  Bank  of 
Sullivan  County  for  $675.  the  balance  of  the 
purchase  price  due  for  said  land;  and  on  the 
same  day,  or  the  day  following,  the  bank  for- 
warded its  cashier's  check  to  the  defendant  Rog- 
ers for  a  like  amount,  payable  to  him  as  attor- 
ney. This  check  was  received  by  Rogers  on  Oc- 
tober 21,  1012,  and  was  deposited  in  the  East 
Tennessee  National  Bank  of  Knoxville.  On  the 
day  following  the  reception  of  this  check  he 
went  around  to  the  law  office  of  Green,  Webb 
&  Tate,  who  held  two  of  the  notes  secured  by 
said  deed  of  trust  executed  by  Harper  to  R.  L. 
May,  trustee,  for  collection,  and  purchased  said 
two  notes  at  less  than  their  face  value,  paying 
for  both  notes  the  sum  of  $200.  He  then  went 
to  J.  C.  Henderson,  who  held  the  remaining  two 
notes,  and  tried  to  purchase  them  at  the  same 
discount  at  which  he  had  purchased  the  two 
notes  held  by  the  firm  of  Green,  Webb  &  Tate. 
Henderson  refused  to  sell  the  two  notes  held  by 
him  at  a  discount,  and  thereafter,  on  the  25th 
day  of  October,  1912,  defendant  had  May,  trus- 
tee in  said  deed  of  trust,  to  advertise  the  prop- 
erty for  sale,  and  the  property  was  sold  and  bid 
off  by  the  defendant  Rogers  at  the  price  of  $501, 
but  Rogers  failing  to  comply  with  the  terms  of 
sale,  the  property  was  again  readvertised  by 
May  at  the  instance  of  Rogers,  and  was  again 
sold  and  bid  off  by  Rogers'  wife,  Sallie  Rogers, 
at  the  price  of  $200.  This  sale  was  subsequently 
set  aside  upon  a  bill  being  filed  in  the  chancery 
court  of  Knox  county  by  Mr.  Henderson,  the 
holder  of  the  two  notes  before  mentioned,  on 
the  ground  that  there  had  been  a  fraudulent 
collusion  between  the  trustee  and  the  defendant, 
Rogers,  in  the  advertising  of  said  property  for 
the  second  sale,  on  account  of  which  he  was  kept 
in  ignorance  of  said  sale.  The  relator  Hawk 
says  that,  notwithstanding  he  saw  Rogers  some 
two  or  three  times  after  the  sale  of  the  property, 
and  was  in  his  office  upon  one  occasion  in  the 
month  of  May,  the  defendant,  Rogers,  never  in- 
formed him  of  said  sale,  and  he  remained  igno- 
rant of  it  for  months  after  it  was  made." 


The  defendant,  In  his  testimony,  disputes 
most  of  the  material  facts  set  out  above,  but 
It  cannot  be  said  truthfully  that  there  Is  not 
ample  evidence  in  the  record  to  support  the 
concurrent  finding  of  the  circuit  judge  and 
the  Court  of  Civil  Appeals.  He  denies  that 
he  agreed  with  the  petitioner  Harper,  who  Is 
a  native  negro,  to  sell  the  land  referred  to 
and  divide  equally  with  Harper  the  proceeds 
in  excess  of  the  mortgage  indebtedness.  He 
says  that  Harper  listed  the  property  with 
him  for  sale,  and  agreed  to  give  him  all 
over  $275  that  he  might  receive  for  the  prop- 
erty. In  support  of  his  testimony  to  this 
effect,  he  offers  a  receipt  with  Harper's  name 
signed  to  It  for  $275  as  his  portion  of  the 
proceeds  of  the  sale.  The  Court  of  Civil 
Appeals  found,  and  we  think  correctly,  that 
this  receipt  was  not  executed  by  Harper,  and 
of  course  is  not  a  corroboration  of  Rogers' 
statement  Harper  says  that  in  January, 
1918,  the  defendant  drew  a  check  in  his 
favor  for  $276,  and  requested  Harper  to  go 
with  him  to  the  East  Tennessee  National 
Bank,  where  Harper  had  the  check  cashed, 
the  money  being  paid  through  the  window. 
He  then  went  to  another  part  of  the  count- 
ing room  of  the  bank  and  returned  the  mon- 
ey to  Rogers,  who  redeposited  it  in  the  bank. 
Harper  says  that  he  did  not  receive  any  part 
of  this  $275. 

From  the  foregoing  facts  it  Is  perfectly 
plain  that  the  defendant  has  violated  the 
trust  Imposed  in  him  both  by  Harper  and 
Hawk,  and  has  forfeited  the  right  to  practice 
his  profession.  It  has  been  truly  said  that 
the  legal  profession  composes  the  great  un- 
bonded trustee  of  the  human  family.  It  is 
impossible  for  this  court  to  permit  an  at- 
torney to  practice  bis  profession  and  receive 
the  confidence  of  the  public  when  it  Is  shown 
that  he  Is  unworthy  of  it.  It  is  always  a 
painful  duty  to  prohibit  one  of  our  own 
profession  from  exercising  the  privileges  be- 
longing thereto,  but  painful  as  It  Is,  it  is 
a  duty  from  which  we  shall  not  shrink  when- 
ever the  facts  Justify  our  action. 

[2]  The  assignments  of  error  in  this  court 
do  not  comply  with  the  rules  regulating  such 
assignments.  They  nowhere  cite  the  evi- 
dence or  pages  of  the  transcript  where  the 
errors  claimed  against  the  decree  of  the 
Court  of  Civil  Appeals  can  be  found.  It  is 
true  that  citations  to  the  transcript  are  found 
in  the  general  argument  of  the  assignments 
of  error,  but  none  are  found  In  the  assign- 
ments themselves.  However,  we  have  treat- 
ed the  assignments  as  good,  and  have  ex- 
amined the  opinion  of  the  Court  of  Civil 
Appeals  and  the  record  cited  against  it  This 
record,  on  the  material  facts,  consists  chiefly 
of  the  statements  of  the  defendant,  but  the 
incriminating*  facts  and  those  which  show 
defendant  unworthy  of  bis  profession  are  tes- 
tified to  by  the  petitioners  Hawk  and  Har- 
per, and  are  evidenced  by  writings  signed  by 
the  defendant,  or  which  he  admits  that  he 
knew.    The  assignment  of  error  made  by 
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tbe  petitioner  Hawk  Is  not  good.  The  Court 
of  Civil  Appeals  properly  overruled  It  The 
facta  stated  against  the  defendant  make  out 
a  case  of  fraud  and  deceit  for  which  petition- 
ers may  be  entitled  to  recover,  but  they  do 
not  make  out  a  case  of  having  received  mon- 
ey for  which  a  summary  judgment  can  be  re- 
covered. 

The  Court  of  Civil  Appeals  la  affirmed. 


TINSLEY  v.  HEARN  et  al 
(Supreme  Court  of  Tennessee.   Jan.  18,  1017.) 

1.  Vendor  and  Purchases  «=»176— Deed— 
Description — Deficiency  in  Quantity. 

Although  a  sale  of  land  was  in  gross,  and 
the  deed  described  the  tract  as  containing  66 
acres,  more  or  less,  a  deficiency  of  10  acres,  one- 
sixth  of  the  entire  boundary  represented,  is  so 
great  as  to  justify  an  inference  of  mutual  mis- 
take, and  the  purchaser  is  entitled  to  abatement 
of  the  purchase  price. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  ft  833-840;  Dec.  Dig. 
<8=>176\] 

2.  Vendob  and  Purchases  «=»176— Land 
Conveyed  — Deficiency  — Abatement  in 
Pbick. 

Where  plaintiff  purchased  a  tract  of  land 
with  improvements,  which  he  inspected  before 
purchasing,  in  determining  the  amount  of  abate- 
ment on  the  purchase  price  for  a  deficiency  of 
10  out  of  66  acres,  more  or  less,  conveyed  by  the 
deed,  the  value  of  the  improvements  as  of  the 
date  of  sale  should  be  deducted  from  the  con- 
sideration before  making  a  division  for  average 
value  per  acre. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  iS  833-840;  Dec.  Dig.  «=» 
176.] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  E.  F.  Tlnsley  against  S.  J.  Hearn 
and  another.  From  a  judgment  of  the  Court 
of  Civil  Appeals  for  plaintiff,  on  appeal  from 
the  chancery  court,  defendants  bring  certi- 
orari. Remanded  to  the  chancery  court,  with 
directions  to  modify  the  decree. 

Seth  M.  Walker,  of  Lebanon,  for  plaintiff. 
J.  H.  Campbell,  of  Lebanon,  for  defendants. 

WILLIAMS,  J.  [1]  Hearn  and  Stratton 
sold  to  Tlnsley  a  tract  of  land,  representing 
In  tbe  negotiation  that  It  contained  66  acres. 
Tlnsley  went  upon  the  tract  and  saw  the 
major  portion  of  It  particularly  noting  the 
residence  and  other  improvements,  and  pur- 
chased believing  that  there  were  66  acres  In 
the  boundary.  The  deed  of  conveyance  re- 
cited a  consideration  of  $430.  The  proof 
now  in  tbe  record  indicates  that  the  improve- 
ments were  of  a  value  probably  above  $1,260. 

Some  time  after  tbe  conveyance  It  was 
ascertained  that  there  were  in  the  boundary 
only  56  acres.  This  suit  was  brought  by  the 
purchaser  to  recover  for  the  10  acres  lacking. 
The  rulings  of  the  chancellor  and  the  inter- 
mediate appellate  court  will  be  set  forth  in 
the  body  of  the  opinion. 

Though  the  sale  was  In  gross,  and  the  deed 


of  conveyance  described  the  tract  as  contain- 
ing 66  acres,  "more  or  less,"  a  deficiency  of 
16%  per  cent  (one-sixth)  of  the  entire  bound- 
ary represented  is  so  great  as  to  justify  an 
inference  qf  mutual  mistake,  and  the  pur- 
chaser is  entitled  to  an  abatement  of  tbe  pur- 
chase price.  Both  the  chancellor  and  the 
Court  of  Civil  Appeals  so  held,  and  correctly, 
under  the  rules  laid  down  In  Bigham  v.  Mad- 
ison, 108  Term.  868,  52  S.  W.  1074,  47  L.  R. 
A.  267,  and  Rich  v.  Scales,  116  Tenn.  57,  91 
S.  W.  50. 

[2]  The  chancellor,  however,  decreed  an 
allowance  for  the  deficiency  in  favor  of  the 
purchaser  on  the  basis  of  the  average  value 
of  the  acreage,  Improved  and  unimproved,  In 
the  entire  tract;  and  this  Is  complained  of 
by  the  appealing  vendors,  who  Insist  that,  as 
there  were  valuable  Improvements  on  the 
land  which  the  purchaser  undoubtedly  took 
over,  this  fact  should  have  been  taken  into 
consideration,  and  that  the  purchaser's  right 
In  any  abatement  is  to  actual  compensation, 
not  necessarily  an  abatement  in  price  pro- 
portionate to  the  deficiency. 

We  think  there  Is  merit  in  this  insistence. 
The  purchaser  was  not  mistaken  or  disap- 
pointed in  respect  to  the  improvements.  The 
residence  and  outhouses  were  seen  by  him, 
and  he  concedes  In  his  testimony  that  they 
had  a  considerable  value.  The  failure  to  get 
some  of  the  land  he  bought  must  therefore 
have  reference  to  the  portion  on  which  the 
Improvements  were  not  located,  and  the  true 
criterion  of  abatement  is  not  tbe  ratio  of  the 
quantities,  represented  and  real. 

Perhaps  the  leading  case  on  this  point  Is 
that  of  Hill  v.  Buckley,  17  Ves.  Jr.  394,  34 
Eng.  Reprint  153,  In  which  it  appeared  that 
the  quantity  of  land  conveyed  was  217  acres, 
while  In  fact  there  was  not  that  much  by 
about  26  acres.  A  part  of  the  land  was 
woodland,  and  a  part  waste  land  of  consider- 
ably less  value.  All  of  the  woodland  was 
comprehended,  so  that  the  purchaser  got  all 
of  its  value.  The  mistake,  therefore,  affected 
the  waste  land.  The  Master  of  the  Rolls 
said: 

"But  there  is  a  difficulty  in  this  case  from 
the  nature  of  the  mistake,  which  must  have  in- 
fluenced the  vendors  in  their  estimate  of  the 
price  in  a  manner  that  if  a  reasonable  abate- 
ment were  now  to  be  decreed,  it  would  be  ex- 
tremely disadvantageous  to  them;  for  though 
they  believed  they  had  217  acres  to.  give  to  the 
purchaser,  and  must  be  supposed  to  have  asked 
a  price  in  proportion,  yet  they  did  not  believe 
that  it  was  all  woodland.  They  imagined  that 
28  acres  consisted  only  of  hedges  and  fences, 
and  other  waste.  They  could  not  certainly  set 
the  same  value  upon  that,  though  perhaps  it 
was  considered  of  some  value,  as  upon  land  cov- 
ered with  wood  of  mature  growth;  therefore  by 
a  ratable  abatement  from  the  purchase  money 
it  is  clear  they  must  allow  the  purchaser  more 
than  they  would  have  received  from  him,  and 
consequently  they  would  be  compelled  to  accept 
less  than  it  was  ever  in  their  contemplation  to 
take.  •  *  *  The  abatement  is  to  be  only  so 
much  as  soil,  covered  with  wood,  would  be 
worth,  after  deducting  the  value  of  the  wood." 
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In  Stow  v.  Boseman,  29  Ala.  397,  there 
was  a  lack  of  100  acres  out  of  640,  bat  on  the 
land  conveyed  was  a  valuable  ferry.  The 
court  said  that,  Inasmuch  as  the  purchaser 
obtained  all  In  the  way  of  benefit  from  the 
ferry  that  was  contemplated  In  the  contract, 
he  must  be  compensated  for  the  deficiency  In 
the  quantity  of  land  by  ascertaining  the  aver- 
age'value  without  reference  to  such  benefit; 
or,  in  other  words,  the  average  value  of  the 
lands  must  be  ascertained  upon  the  hypothe- 
sis of  the  absence  of  the  ferry,  and  that  aver- 
age value  must  be  multiplied  by  the  number 
of  acres  of  the  deficiency. 

In  Wilcoxon  r.  Calloway,  67  N.  C.  468, 
citing  Hill  v.  Buckley,  supra,  it  was  said: 

"It  is  not  the  general  rule  that  the  abatement 
shall  be  in  the  proportion  of  the  deficient  quan- 
tity to  the  quantity  represented.  Such  a  rule 
would  in  many  cases  be  plainly  unjust.  *  *  * 
Take  the  case  of  a  contract  to  convey  a  definite 
tract,  represented  as  containing  100  acres, 
which  runs  out  66  acres  only,  if  there  were  build- 
ings or  other  things  of  value  upon  the  tract,  it 
would  not  be  fair  to  calculate  the  value  of  the 
deficient  acres  by  an  average,  obtained  by  di- 
viding the  price  agreed  to  be  paid  by  the  number 
of  acres  agreed  to  be  conveyed,  because  the  pur- 
chaser has  got  the  land  upon  which  were  the 
thincrs  which  give  it  a  peculiar  value,  and  would 
not  have  got  them  over  again  had  the  quantity 
held  out  as  represented." 

See,  also,  Hoback  v.  Kllgores,  26  Grat  (Va.) 
442,  21  Am.  Rep.  317;  39  Cyc.  1594. 

The  governing  principle  may  be  seen  in 
sharper  outline  in  an  illustration  wherein 
the  acreage  is  diminished :  Assume  a  parcel 
of  10  acres  in  the  suburbs  of  one  of  our  cities 
to  be  the  subject-matter  of  sale,  and  that 
on  the  same  there  be  situated  a  resi- 
dence of  value  $20,000,  and  that  for  the  par- 
cel, including  the  house,  the  sum  of  $25,000 
be  paid.  Could  it  be  maintained  as  equitable 
that,  on  ascertaining  later  a  deficiency  of  2 
acres,  the  abatement  sum  should  be  fixed  at 
$3,000,  and  not  $1,000? 

In  determining  the  amount  of  the  abate- 
ment, the  value  of  the  Improvements  should 
be  fixed,  of  course,  as  of  the  date  of  the  sale 
in  their  condition  at  that  time ;  but  bound- 
ary fences  should  not  be  considered  for  ob- 
vious reasons. 

The  Court  of  Civil  Appeals  was  of  opinion 
that  the  chancellor  erred  in  fixing  the  abate- 
ment sum,  but  itself  erred  in  the  following 
respect :  The  residence  on  the  tract  was  de- 
stroyed by  fire  between  the  date  of  the  sale 
and  the  bringing  of  suit,  and  the  purchaser 
realized  $750  from  a  fire  insurance  policy. 
Notwithstanding  the  proof  Indicates  that  the 
residence  was  of  a  greater  value,  not  to  men- 
tion other  improvements,  the  Court  of  Civil 
Appeals  deducted  only  the  amount  of  such 
Insurance  from  the  consideration  sum  before 
making  a  division  for  average  value. 

The  proper  decree  is  one  for  a  reference  to 
the  master  to  take  proof  and  report  the  value 
of  the  Improvements,  as  outlined  above. 

Granting  a  writ  of  certiorari,  we  direct 


that  the  decree  of  the  Court  of  Civil  Appeals 
be  modified  accordingly,  and  that  the  cause 
be  remanded  to  the  chancery  court  for  the 
purpose  Indicated.  Appellee  will  pay  two- 
thirds  of  the  costs  of  the  appeal. 


BYNUM  v.  MILLER. 

(Supreme  Court  of  Tennessee.   Jan.  13,  1917.) 

Witnesses  «3=»879(2)  —  Credibility  —  Evi- 
dence—Admissibility. 
In  an  action  for  slander,  although  the  gen- 
eral rule  in  Tennessee  is  that  statements  of  the 
defendant  made  subsequent  to  those  on  which 
the  suit  is  founded  are  inadmissible,  testimony 
of  subsequent  statements  of  defendant,  that 
plaintiff  had  been  stealing  from  defendant's  firm 
for  eighteen  months  or  two  years  and  had  stolen 
"from  $1,600  to  $2,000  worth  of  stuff,"  were 
admissible,  when  limited  to  the  purpose  of  re- 
flecting upon  the  credibility  of  the  defendant 
and  his  brother  as  witnesses  and  not  for  the  par- 
pose  of  showing  malice. 

fEd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  1220,  1248;  Dec.  Dig.  «=379(2)J 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  Cecil  Miller  against  W.  H. 
Bynum.  From  a  judgment  of  the  Court  of 
Civil  Appeals  affirming  a  judgment  of  the  cir- 
cuit court  for  plaintiff,  defendant  brings  cer- 
tiorari. Affirmed. 

Brown  &  Brown,  of  Murfreesboro,  for 
Bynum.  Hancock  ft  Houston,  of  Woodbury, 
J.  L.  Ewell,  of  Manchester,  and  H.  T. 
Stewart  and  Josh  Barton,  both  of  Woodbury, 
for  Miller. 

NEIL,  0.  J.  In  actions  for  slander  and 
libel,  the  general  rule  in  Tennessee,  contrary 
to  what  seems  the  current  of  authority  else- 
where (25  Cyc.  496-498),  is  that  statements  of 
the  defendant,  made  subsequent  to  those  on 
which  the  suit  Is  founded,  are  inadmissible 
in  evidence  against  him.  Saunders  v.  Bax- 
ter, 6  Helsk.  (53  Tenn.)  369,  388-392 ;  How- 
ell v.  Cheatham,  Cooke  (3  Tenn.)  247-249; 
Robinson  v.  Baker,  10  Lea  (78  Tenn.)  402, 
405;  Russell  v.  Farrell,  18  Pick.  (102  Tenn.) 
248,  251,  52  S.  W.  146.  In  Witcher  v.  Rich- 
mond, 8  Humph.  (27  Tenn.)  473,  475,  476,  a 
distinction  was  taken  to  the  effect  that 
such  testimony  was  competent  for  the  par- 
pose  of  showing  an  admission  of  the  defend- 
ant that  he  had  used  the  words  complained 
of,  and  his  meaning  in  uttering  these  words. 
In  the  case  before  us,  the  trial  judge  made 
an  additional  distinction,  and,  we  think, 
correctly. 

The  defendant  was  charged  with  having 
used,  of  and  concerning  the  plaintiff  below, 
the  following  language,  "We  have  caught 
Cecil  stealing."  Again,  "I  commenced  to 
watch  him,  and  found  him  to  be  the  damndest 
rogue  I  ever  saw."  When  sued,  Bynum  ad- 
mitted the  use  of  the  words,  and  pleaded  jus- 
tification. It  was  in  evidence  that  Cecil  Mil- 
ler had  for  a  long  time  been  accustomed  to 
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stay  around  the  store  of  the  Bynums  and  sell 
goods  there  from  time  to  time,  though  not 
regularly  employed;  sometimes  making  only 
occasional  Bales,  and  apparently,  under  such 
circumstances,  without  compensation.  The 
testimony  admitted  over  the  objection  of 
Bynum,  defendant  below,  consisted  of  state- 
ments made  by  him  to  certain  witnesses,  that 
Cecil  Miller  had  been  stealing  from  the  firm 
of  Bynum  Bros,  for  about  eighteen  months  or 
two  years,  and  had  Stolen  "from  $1,500  to  $2,- 
000  worth  of  stuff."  It  was  In  evidence  that  no 
effort  had  ever  been  made  by  Bynum  to  cause 
the  arrest  of  Miller.  The  trial  Judge,  In  ad- 
mitting the  evidence  complained  of,  instruct- 
ed the  jury  that  these  subsequent  statements 
could  be  looked  to  only  for  the  purpose  of 
reflecting  on  the  credibility  of  the  defendant 
and  his  brother  Anse  Bynum  as  witnesses. 
Continuing  his  honor  said: 

"It  is  Introduced  here  as  an  alleged  contra- 
dictory statement  of  what  he  (Anse  Bynum) 
said  here  in  his  testimony  as  to  what  plaintiff 
had  stolen,  and  is  only  to  be  weighed  by  you 
as  it  may  reflect  upon  the  credibility  of  that 
witness,  and  as  to  what  weight  the  testimony  of 
Anse  Bynum  is  entitled  to." 

Substantially  the  same  ruling  was  made 
as  to  similar  statements  alleged  to  have  been 
made  by  the  defendant  TV.  H.  Bynum.  The 
same  Instruction  was  repeated,  in  substance, 
in  the  charge,  with  the  further  direction,  in 
accordance  with  our  cases  referred  to  supra, 
that  these  subsequent  statements  could  not 
be  looked  to  for  the  purpose  of  showing  mal- 
ice. 

There  was  no  error  in  the  action  of  the 
trial  Judge  in  admitting  the  evidence  referred 
to,  limiting  it  as  he  did. 

Other  points  are  disposed  of  orally.  They 
were  all  correctly  adjudged  by  the  Court  of 
Civil  Appeals.  In  overruling  all  of  the  er- 
rors assigned  in  that  court,  and  in  affirming 
the  Judgment  of  the  trial  court  In  favor  of 
the  plaintiff  below,  there  was  no  error,  and 
the  Judgment  of  that  court  is  therefore  in  all 
things  affirmed. 


RAMSEY  v.  HOOD  et  aL 
(Supreme  Court  of  Tennessee.  Jan.  13,  1917.) 

1.  Justices  of  the  Peace  <&=31— Jurisdic- 
tion—Writs  or  Restitution. 

The  jurisdiction  of  a  justice  of  the  peace  is 
purely  statutory ;  and  since  the  justice  court  is 
not  a  court  of  record,  it  cannot  issue  a  writ  of 
restitution. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  $  71;  Dec.  Dig-  «=»31J 

2.  Fobcibi*  Entry  anu  Detainer  $s»41— 
Writ  of  Restitution — Discretion  of 
Court. 

The  issuance  of  the  writ  of  restitution,  while 
a  right  of  the  party  aggrieved,  rests  within  the 
sound  discretion  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  §§  167,  168;  Dec. 
Dig.  «=>41.] 


Certiorari  to  Court  of  Civil  Appeals. 

Petition  by  Enos  Ramsey  for  writ  of  resti- 
tution, against  H.  M.  Hood  and  others.  On 
certiorari  to  review  judgment  of  the  Court 
of  Appeals,  affirming  judgment  of  Circuit 
court  dismissing  the  petition.  Writ  declined. 

Conatser  &  Case,  of  Jamestown,  for  peti- 
tioner. U  T.  Smith,  of  Jamestown,  for  de- 
fendants. 

LANSDEN,  J.  This  is  a  petition  filed  before 
a  justice  of  the  peace  for  a  writ  of  restitu- 
tion.. The  Justice  of  the  peace  dismissed  the 
petition,  and  the  matter  was  carried  before 
the  circuit  judge  by  appeal,  where  he  like- 
wise dismissed  it  upon  motion  of  the  defend- 
ants. The  case  was  brought  to  the  Court 
of  Civil  Appeals,  and  the  action  of  the  cir- 
cuit judge  was  affirmed.  The  case  is  now  be- 
fore us  upon  petition  for  certiorari  to  the 
judgment  of  that  court. 

The  facts  stated  in  the  petition,  in  sub- 
stance, are  as  follows: 

"The  question  in  this  case  may  be  thus  pre- 
sented and  stated :  M.  H.  Spurting,  justice  of 
the  peace,  in  the  case  of  H.  M.  Hood  et  al.  v. 
Clarinda  Ledford,  for  unlawfully  and  forcibly 
detaining  a  tract  of  land,  decided  the  case 
against  said  Clarinda  Ledford,  and  ordered  a 
writ  to  issue  to  dispossess  the  said  Clarinda  and 
put  Hood  in  possession  of  the  land.  James  Rois- 
don,  the  successor  in  office  of  the  justice  of  the 
peace,  rendering  the  judgment,  issued  the  writ 
and  the  officer,  finding  plaintiff  in  error, '  Enos 
Ramsey,  in  possession  of  the  land,  except  a  bouse 
on  it,  ejected  him ;  Ramsey  being  in  actual  pos- 
session of  the  land  when  the  suit  of  unlawful 
and  forcible  detainer  was  instituted  against 
Clarinda  Liedford.  Under  this  state  of  facts,  as 
justice  of  the  peace  James  Roisdon  issued  a 
writ  of  possession,  under  which  Ramsey^plain- 
tiff  in  er.-or,  was  ejected  from  the  land.  Has  he 
the  jurisdiction  to  restore  him  to  its  posses- 
sion ?" 

[1]  The  foregoing  statement  of  the  case 
Is  found,  in  substance,  in  the  briefs  of  both 
parties,  and  from  an  examination  of  the  opin- 
ion of  the  Court  of  Civil  Appeals,  we  find  it 
to  be  correct  The  writ  must  be  denied.  The 
jurisdiction  of  a  justice  of  the  peace  is  pure- 
ly statutory.  It  is  not  a  court  of  record, 
and  is  without  power  to  issue  a  writ  of  resti- 
tution. 

A  court  of  record  has  inherent  jurisdiction 
to  correct  its  mistakes  and  errors,  and  hence 
It  has  abundant  power  to  issue  writs  of  resti- 
tution. Blair  v.  Pathklller,  5  Yerg.  230;  Wal- 
len  v.  Huff,  3  Sneed,  82,  65  Am.  Dec.  49; 
Scott  v.  Newsom,  4  Sneed,  457;  Rook  v.  God- 
frey, 21  Pick.  534;  Hickman  v.  Dale,  7  Yerg. 
149.  But  such  authority  does  not  exist  in 
a  justice  of  the  peace.  It  would  not  do  to 
permit  justices  of  the  peace  to  exercise  the 
Jurisdiction  claimed  in  this  case.  As  stated, 
their  courts  are  not  courts  of  record,  and 
under  our  Constitution  each  justice  of  the 
peace  in  his  county  has  territorial  Jurisdic- 
tion coextensive  with  the  county. 

The  rights  of  the  parties  must  necessarily 
rest  within  the  recollection  of  the  justice  of 
the  peace,  as  he  has  no  records  to  show  them. 
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Each  Justice  In  the  county,  after  the  lapse  of 
a  long  period  of  time,  might  well  assume  to 
exercise  the  Jurisdiction  claimed. 

[2]  In  addition,  the  issuance  of  the  writ  of 
restitution,  while  it  is  a  right  which  belongs 
to  the  party  aggrieved,  rests  within  the  sound 
discretion  of  the  court  awarding  it  18  Enc. 
PL  &  Pr.  878;  Caru there  y.  Caru there,  2 
Lea,  71;  Rlair  v.  Pathklller,  supra;  Reck- 
wlth  t.  Cumberland  Coal  &  Coke  Co.,  Decem- 
ber term,  1902. 

In  the  last  case  the  court  declined  to  Issue 
the  writ  of  restitution  because  at  the  time  the 
bill  was  filed — 

"the  defendant  was  In  possession  of  the  land, 
having  been  placed  there  by  the  circuit  court 
through  writ  of  possession  already  mentioned. 
Inasmuch,  however,  as  we  can  see  from  the 
proceedings  of  the  circuit  court  filed  in  this 
cause  that  the  writ  was  sought  in  that  case 
under  a  proceeding  to  which  the  complain- 
ants were  not  parties,  and  under  an  assessment 
made  to  persons  under  whom  they  did  not  claim, 
and  inasmuch  as  it  is  not  shown  that  the  per- 
son in  whose  name  the  land  was  assessed  ever 
had  any  interest  in  it,  we  have  concluded  to  let 
the  possession  rest  as  it  now  is.  Under  the  cir- 
cumstances, it  would  seem  to  be  a  mere  slavish 
adherence  to  a  technicality  to  restore  defendants 
to  possession  and  compel  complainants  to  resort 
to  a  petition  in  the  circuit  court  for  restitution. 
What  has  been  done  was  erroneously  done,  be- 
cause the  chancellor  had  no  legal  right  to  order 
the  issuance  of  a  writ  of  restitution  under  the 


circumstances ;  but  it  has  been  tried,  and  prac- 
tical justice  has  been  attained,  and  we  shall  not 

disturb  the  result  or  interfere  with  the  matter 
further  than  to  tax  the  complainants  with  all 
the  costs." 

In  the  case  of  Caru  there  v.  Oaruthers,  su- 
pra, Mrs.  Caruthere  had  been  dispossessed 
of  a  large  boundary  of  land  by  an  erroneous 
decree  passed  by  the  chancellor,  and  on  her 
application  for  writs  of  restitution  the  court 
restored  her  to  only  10  acres  of  the  land, 
less  than  the  amount  of  which  she  was  origi- 
nally In  possession,  because  it  could  be  seen 
from  her  testimony  that  that  was  all  she 
was  entitled  to.  A  number  of  cases  are  cited 
in  the  Enc  PL  &  Pr.,  supra,  from  the  states 
of  Alabama,  California,  Illinois,  Kentucky, 
Maryland,  Massachusetts,  Michigan,  Missis- 
sippi, Nevada,  New  Jersey,  New  York,  North 
Carolina,  Ohio,  Pennsylvania,  Texas,  West 
Virginia,  Wisconsin,  and  England,  as  sustain- 
ing the  text  to  the  effect  that: 

"Whether  there  ought  to  be  restitution  in  any 
particular  case  is  a  question  addressed  to  the 
sound  discretion  of  the  court" 

We,  therefore,  hold  that  Justices  of  the 
peace  are  without  jurisdiction  to  Issue  writs 
of  restitution,  because  they  are  not  courts 
of  record,  and  because  their  Jurisdiction  is 
purely  statutory.  Writ  declined. 
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EWELL  v.  SNEED  et  «L 
(Supreme  Court  of  Tennessee.   Jan.  15,  1917.) 

L  Charities  «=»18  —  Charitable  Trust— 

Creation— Want  ot  Trustee. 
A  bequest  to  two  trustees  to  be  appointed 
by  a  synod,  an  unincorporated  organization,  to 
be  used  in  educating  young  ministers,  is  invalid 
for  want  of  trustees. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  IS  18,  42,  78;  Dec.  Dig.  «s>18.] 

2.  Trusts  <t=>  160(3)— -Appointment  or  Trus- 
tees—Notice  to  Beneficiaby. 
There  can  be  no  valid  original  appointment 

of  a  trustee  without  notice  to  some,  at  least,  of 

the  beneficiaries,  or  some  representation  of  them 

before  the  court 
[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 

Dig.  i  208;  Dec.  Dig.  *=»160(3).] 

8.  Charities  «=»47— Charitable  Tbubt— Ap- 

POINTMENT  OF  TBUSTEES. 

Where  the  beneficiaries  of  a  charitable  trust 
are  not  named,  or  are  uncertain  individuals  of 
an  unascertained  class  so  that  no  one  of  them 
can  sue  or  be  sued  respecting  the  trust,  no  one 
can  appear  for  them  except  parens  patriae,  or 
some  official  to  whom  that  prerogative  has  been 
delegated. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  }  85 ;  Dec.  Dig.  <8=>47.] 

4.  Chabiths  <S=»47— Charitable  Trust— Ap- 
pointment or  Trustees. 

In  Tennessee,  no  official  has  been  intrusted 
with  the  authority  and  duties  of  parens  patriae 
to  represent  the  unascertained  beneficiaries  of 
a  charitable  trust,  and  the  chancellor  therefore 
cannot  originally  appoint  a  trustee  for  such 
trust. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  i  85 ;  Dec.  Dig.  «=>47.] 

5.  Charities  «=»47— Chabitable  Trusts— 
Appointment  or  Trustees— Statute. 

Shannon's  Code,  f  6166,  authorising  the 
Attorney  General  to  maintain  action  to  bring 
the  trustees  of  a  charitable  trust  to  an  account- 
ing for  the  management  of  the  property,  to  re- 
move such  trustees,  and  to  secure  the  funds  for 
the  benefit  of  those  interested,  presupposes  the 
valid  appointment  of  trustees,  and  does  not  au- 
thorize the  Attorney  General  to  represent  unas- 
certained beneficiaries  of  a  charitable  trust  so 
as  to  permit  the  appointment  of  trustees  where 
none  were  originally  appointed. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  5  85 ;  Dec.  Dig.  <8=>47.] 

6.  Courts  «=93(1)— Rules  op  Decision— 
Fobmeb  Decisions— Rules  or  Property. 

Prior  decisions  as  to  charitable  devises  in 
trust  which  have  become  rules  of  property  can- 
not be  overturned  to  harmonize  with  the  ma- 
jority of  decisions  in  other  jurisdictions. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  |  336  ;  Dec.  Dig.  «==93(1).] 

7.  Wills  «=>184(1)— Revocation  by  Codicil. 

Ordinarily  a  will  and  codicil  are  construed 
together,  and  the  latter  will  not  be  deemed  to 
revoke  the  former,  unless  such  an  intention  is 
expressed  or  necessarily  implied. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  462 ;  Dec.  Dig.  «8=>184(1).] 

8.  Wills  *=»858(4)— Revocation  bt  Codicil 
— Void  Gift. 

Where  the  original  will  gave  the  residue  to 
the  uncle  of  testatrix,  a  codicil  giving  the  uncle 
only  a  life  interest  therein  and  attempting  to 
give  the  rest  in  trust  for  a  charity,  which  trust 
was  void  for  want  of  trustees,  revoked  the  will 
only  conditionally,  if  at  all,  and,  the  condition 


having  failed,  the  property  passes  to  the  uncle 
under  the  original  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i|  2176,  2177,  2178;  Dec.  Dig.  «=»858(4).] 

Certiorari  to  Court  of  Civil  Appeals. 

Suit  by  P.  D.  Swell,  as  administrator  of 
the  estate  of  Mary  H.  Ewell,  deceased, 
against  Mary  A  Sneed  and  others,  for 
the  construction  of  a  will  and  codicil.  A 
decree  of  the  chancellor  sustaining  the  cod- 
icil and  appointing  trustees  was  reversed 
by  the  Court  of  Civil  Appeals,  which  held 
the  heirs  of  a  residuary  legatee  under  the 
win  entitled  to  the  estate,  and  the  trustees 
and  heirs  of  testatrix  bring  certiorari.  Opin- 
ion of  the  Court  of  Civil  Appeals  affirmed. 

Roane  Waring,  of  Memphis,  for  plaintiff. 
R.  M.  Barton  and  W.  H.  Borsje,  both  of 
Memphis  (Luke  B.  Wright,  of  Memphis,  of 
counsel),  for  Mary  A.  Sneed  and  John  S. 
Webb,  Adm'r.  T.  K.  Riddick  and  Tim  E. 
Cooper,  both  of  Memphis,  and  H.  C.  Moor- 
man, of  Somerville,  for  defendant  Young 
Ministers,  etc.  M.  C.  Ketchum,  of  Memphis, 
for  general  heirs  at  law  and  distributees  of 
Mary  H.  Ewell,  deceased. 

GREEN,  J.  This  case  Involves  primarily 
the  validity  of  a  provision  of  the  will  of 
Mary  H.  Ewell,  deceased,  for  the  education 
of  young  ministers  of  the  Presbyterian 
Church. 

Mary  H.  Ewell  was  a  resident  of  Fayette 
county,  Tenn.,  and  died  testate  March  11, 
1912.  Her  will  consisted  of  an  original  tes- 
tament and  codicil  thereto.  The  provisions 
of  the  body  of  the  will  are  not  material  In 
this  connection.  With  the  exception  of  cer- 
tain small  legacies,  Miss  Ewell  devised  and 
bequeathed  her  property  to  her  uncle,  Robert 
H.  Shepherd.  He  was  also  named  as  residu- 
ary legatee.  This  will  was  dated  June  22, 
1885.  On  June  3,  1907,  she  added  a  codicil 
In  the  following  language: 

"In  the  name  of  God  Almighty,  amen.  L 
Mary  H.  Ewell,  being  of  sound  mind,  do  this 
day,  June  8,  1907,  wul  and  bequeath  all  of  my 
property  both  real  and  personal  to  my  beloved 
uncle,  Robert  H.  Shepherd  during  his  lifetime. 
At  his  death  all  real  estate  to  be  sold  and  all 
money  collected  and  held  by  two  trustees  to  be 
appointed  by  the  Synod  of  Memphis  and  the  said 
money  to  be  used  in  educating  young  ministers 
of  the  Presbyterian  Church.  I  desire  all  of 
my  household  goods  and  jewelry  to  be  given  to 
my'  namesake  Mary  H.  Ewell." 

After  the  death  of  the  testatrix,  the  will 
and  codicil  were  duly  probated.  Mr.  Shep- 
herd qualified  as  executor  and  later  died. 

Miss  Ewell  was  a  member  of  the  Presby- 
terian Church  at  La  Grange,  Tenn.  La 
Orange  Church  was  within  the  bounds  of 
what  was  known  as  the  "Synod  of  Memphis" 
formerly.  Prior  to  the  death  of  Miss  Ewell 
the  Synod  of  Memphis  was  abolished  and 
the  Presbyterian  Church  In  the  United  States 
placed  the  churches  belonging  to  that  synod 
In  the  Synod  of  Tennessee.  The  synod  Is  a 
voluntary,  unincorporated  religious  associa- 


6=»For  other  cams  see  mat  toplo  sad  KBY-NUliBER  la  all  Kqr-Numbend  Digests  and  Indexes 


Digitized  by 


Google 


132 


191  SOUTHWESTERN  REPORTER 


fTenn. 


tlon — a  sort  of  intermediate  church  court, . 
without  legal  entity. 

The  Synod  of  Tennessee  elected  two  trus- 
tees, C.  W.  Heiskell  and  G.  W.  McRae,  to 
administer  the  trust  attempted  to  be  created 
by  Miss  Ewell's  wllL 

The  personal  representative  of  Miss  Ewell 
filed  this  bill  against  the  aforesaid  trustees 
and  against  the  heirs  and  distributees  of 
Miss  Ewell,  and  the  heirs  and  distributees 
of  R.  H.  Shepherd,  seeking  a  construction  of 
the  will  and  directions  from  the  court  as  to 
the  proper  disposition  to  be  made  of  the 
estate  in  his  hands. 

The  trustees  appointed  by  the  Synod  of 
Tennessee  answered  and  filed  a  cross-bill  to 
which  they  made  the  Attorney  General  of 
Tennessee  a  party,  as  well  as  the  heirs  and 
representatives  of  the  testatrix,  and  of  R.  H. 
Shepherd,  and  it  was  Insisted  by  the  trustees 
that  the  provision  of  Miss  Ewell's  will  for 
the  education  of  young  ministers  of  the  Pres- 
byterian Church  was  valid  and  should  be  up- 
held. The  Attorney  General  concurred  in 
this  contention  in  the  answer  to  the  cross- 
bill filed  by  him.  All  the  heirs  and  represent- 
atives assailed  the  validity  of  said  provi- 
sion of  the  codicil,  and  by  appropriate  plead- 
ings, they  presented  the  question  as  to  which 
set  of  them  should  take  the  estate  in  the 
event  the  court  held  the  attempted  charitable 
trust  invalid.  This  controversy  between  the 
heirs  and  representatives  will  be  noticed 
later. 

The  chancellor  decreed  in  favor  of  the  cod- 
icil and  himself  appointed  or  ratified  the 
appointment  of  the  two  trustees  who  had 
been  nominated  by  the  Synod  of  Memphis, 
and  directed  that  the  estate.be  turned  over 
to  said  trustees  for  the  purposes  indicated 
by  the  will. 

The  Court  of  Civil  Appeals  reversed  this 
decree  of  the  chancellor,  and  concluded  that 
the  testatrix  had  failed  in  her  effort  to 
establish  a  valid  charitable  trust,  and  that 
court  held  the  heirs  and  representatives  of 
Mr.  Shepherd  to  be  entitled  to  the  estate 

The  case  is  before  us  on  a  petition  for  cer- 
tiorari filed  by  the  trustees,  and  upon  peti- 
tion for  certiorari  of  the  heirs  and  represent- 
atives of  the  testatrix. 

[1]  As  indicated  heretofore,  the  first  ques- 
tion In  the  case  Is  .upon  the  validity  of  the 
provision  for  the  education  of  young  minis- 
ters of  the  Presbyterian  Church. 

In  the  consideration  of  this  question  the 
court  feels  obliged  for  the  most  part  to  con- 
fine the  discussion  of  authorities  to  the  de- 
cisions of  this  state.  We  have  so  many  cases 
involving  charitable  trusts  and  the  leading 
principles  of  law  on  this  subject  have  been 
so  well  settled  In  Tennessee,  that  we  can- 
not be  governed  by  decisions  from  other 
courts.  We  will,  therefore,  only  look  to 
other  cases  In  so  far  as  It  becomes  necessary 
to  vindicate  the  soundness  of  certain  former 
rulings  of  this  tribunal  tbat  arc  assailed 
herein. 


'The  first  case  arising  in  Tennessee  upon 
the  question  of  charities  was  that  of  Green 
v.  Allen,  24  Tenn.  (5  Humph.)  170.  The  opin- 
ion in  this  case  was  delivered  by  Judge  Tur- 
ley.  It  has  long  been  regarded  by  the  pro- 
fession as  a  classic  in  the  law,  and  the  funda- 
mental rules  there  laid  down  have  never 
been  modified  or  consciously  departed  from 
by  this  court 

It  is  shown  in  Green  v.  Allen  that  the 
Court  of  Chancery  In  Tennessee  possesses 
only  that  jurisdiction  formerly  exercised  by 
the  chancellors  of  England  known  as  the  "ex- 
traordinary jurisdiction,"  as  distinguished 
from  prerogative  and  other  jurisdiction,  and 
Judge  Turley  then  says: 

"I  therefore  think  that  we  may  safely  as- 
sume that  the  power  of  the  chancellor  to  decree 
an  execution  of  a  trust  for  charitable  purposes 
so  far  as  it  arises  out  of  his  extraordinary 
jurisdiction,  rests  upon  the  same  principles  as 
trusts  of  every  other  kind  and  description,  and 
that  there  must  be  either  a  cestui  que  trust, 
having  sufficient  legal  capacity  to  take  as  dev- 
isee, or  donee,  or  that  there  must  be  a  feoffee  or 
trustee,  charged  with  a  specific  and  legal  trust, 
before  the  jurisdiction  can  be  exercised." 

Again  the  learned  Judge  says: 

"If  the  charity  be  created  either  by  devise  or 
deed,  it  must  be  in  favor  of  a  person  having 
sufficient  capacity  to  take  as  devisee  or  donee, 
or  if  it  be  not  to  such  person,  it  must  be  definite 
in  its  object,  and  lawful  in  its  creation,  and  to 
be  executed  and  regulated  by  trustees,  before 
the  Court  of  Chancery  can,  by  virtue  of  its 
extraordinary  jurisdiction,  interfere  in  its  ex- 
ecution."   Green  v.  Allen,  supra. 

These  conclusions,  thus  expressed,  have 
been  approved  or  applied  by  this  court  in  the 
following  reported  cases:  Oakley  v.  Long,  29 
Tenn.  (10  Humph.)  254 ;  Dickson  v.  Montgom- 
ery, 31  Tenn.  (1  Swan)  848 ;  Franklin  v.  Arm- 
field,  34  Tenn.  (2  Sneed)  305;  Gass  v.  Ross, 
35  Tenn.  (3  Sneed)  211 ;  Frierson  v.  General 
Assembly,  54  Tenn.  (7  Helsk.)  683;  White  v. 
Hale,  42  Tenn.  (2  Cold.)  77 ;  Cobb  v.  Denton, 
66  Tenn.  (6  Baxt)  235;  Daniel  v.  Fain,  73 
Tenn.  (5  Lea)  819;  Reeves  v.  Reeves,  73 
Tenn.  (5  Lea)  644;  State  v.  Smith,  84  Tenn. 
(16  Lea)  662;  Heiskell  v.  Chickasaw  Lodge, 
87  Tenn.  668,  11  S.  W.  825,  4  L.  R.  A.  699; 
Rhodes  v.  Rhodes,  88  Tenn.  637, 13  S.  W.  590  ; 
Johnson  v.  Johnson,  92  Tenn.  559,  23  S.  W. 
114,  22  L.  R.  A.  179,  36  Am.  St  Rep.  104; 
Carson  v.  Carson,  115  Tenn.  87,  88  S.  W.  175 ; 
Jones  v.  Green  (Ch.  App.)  36  S.  W.  729. 

Besides  the  propositions  above  quoted  from 
Green  v.  Allen,  certain  other  conclusions 
reached  in  that  case  have  been  approved  and 
applied  from  time  to  time  in  the  subsequent 
cases  cited  above. 

One  of  these  is  that  the  functions  of  the 
king  as  parens  patriae,  with  respect  to  the 
administration  of  charities,  have  not  been  de- 
volved upon  any  officer  or  department  of  gov- 
ernment in  Tennessee.  Another  rule  laid 
down  in  Green  v.  Allen,  and  followed  in 
White  v.  Hale,  Daniel  v.  Fain,  and  Reeves  v. 
Reeves,  Is  that  a  charity  must  stand  or  fall 
as  It  was  at  the  death  of  the  testator  and 
cannot  be  validated  by  any  subsequent  action. 
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likewise,  wherever  reference  Is  made  to 
these  matters  In  our  cases  the  doctrine  of 
cy  pree  has  been  repudiated,  and  the  Statute 
of  43  Elizabeth,  c.  4,  declared  not  to  be  in 
force  In  Tennessee. 

In  a  number  of  our  cases  charitable  be- 
quests have  been  upheld  because  they  were 
definite  in  their  objects  and  were  supported 
by  trustees.  Such  cases  are  Dickson  v.  Mont- 
gomery, Franklin  v.  Armfleld,  Cobb  v.  Den- 
ton, Frierson  v.  General  Assembly,  Helskell 
t.  Chickasaw  Lodge,  and  State  v.  Smith,  and 
perhaps  others  unreported. 

In  some  of  our  cases  charitable  bequests 
have  been  held  invalid  because  their  purpos- 
es were  not  sufficiently  definite  to  be  ascer- 
tained and  effectuated  by  a  court  of  chancery. 
Such  particularly  are  the  cases  of  Rhodes  v. 
Rhodes,  Johnson  v.  Johnson,  and  Jones  v. 
Green. 

In  Green  v.  Allen,  the  court  held  the  be- 
quest invalid  both  because  it  was  not  sus- 
tained by  trustees,  and  because  indefinite. 

In  White  v.  Hale,  Daniel  v.  Fain,  and  Beeves 
v.  Reeves,  charitable  bequests  were  held  in- 
valid for  the  reason  that  they  were  not  sup- 
ported by  trustees,  and  apparently  for  that 
reason  alone. 

In  the  case  before  us,  no  trustees  were  ap- 
pointed by  the  will,  but  it  was  the  expressed 
Intention  of  the  testatrix  that  trustees  should 
be  appointed  by  the  Synod  to  take  the  prop- 
erty and  administer  the  trust. 

It  is  insisted  that  a  court  of  equity  never 
allows  a  trust  to  fail  for  want  of  a  trustee, 
and  it  is  urged  that  this  maxim  applies  as 
well  to  charitable  trusts  as  to  other  trusts. 
Such  indeed  is  the  general  rule,  and  this 
rule  is  applied  to  charitable  trusts  in  many 
jurisdictions.  The  rule  has  no  application, 
however,  to  charitable  trusts  In  Tennessee. 
We  cannot  agree  with  learned  counsel  that 
this  question  is  undecided  in  this  state. 

In  White  v.  Hale  the  testator  devised  cer- 
tain property  to  his  wife  for  life,  and  after 
her  death  to  the  Nolachucky  Association,  "to 
be  appropriated  to  the  support  of  old  Baptist 
ministers  of  the  Gospel  of  Jesus  Christ,  who 
have  maintained  a  good  character,  and  of 
the  same  faith  and  order  of  the  Nolachucky 
Association."  The  will  then  continued: 

"I  devise  and  direct  that  my  land  be  never 
sold;  but  that  the  said  Association  appoint  and 
empower  some  discreet  member  of  their  own 
body,  who  shall  be  authorized  to  rent  and  re- 
ceive rents,  and  apply  the  game  for  the  above 
purposes,  as  directed,  forever ;  and  such  agent, 
when  appointed,  whenever  found  incapable, 
from  want  of  ability  or  otherwise,  to  manage  as 
above  directed,  the  said  Association  shall  supply 
the  vacancy  by  appointing  another,  which  pow- 
er I  give  into  the  hands  of  said  Association, 
forever." 

In  Daniel  v.  Fain  the  testator's  will  pro- 
vided that  a  fund  "be  put  Into  the  bands  of 
a  trustee  who.  is  to  be  selected  by  the  Union 
Presbytery,  or  whatever  Presbytery  may  em- 
brace Jefferson  county,  to  be  employed  by 
said  trustee  to  assist  some  Indigent  young 


man  in  a  preparatory  course  for  the  sacred 

ministry." 

In  both  of  these  cases,  almost  Identical 
with  the  present  case,  the  provisions  referred 
to  were  held  Ineffectual.  Following  Green 
v.  Allen  It  was  held  that  a  charity  must 
stand  or  fall  as  it  was  found  to  exist  at  the 
death  of  the  testator,  and  that  a  provision 
for  the  appointment  by  voluntary  unincor- 
porated associations  of  trustees  to  manage 
property  for  charitable  purposes  would  not 
validate  such  devises,  and  remedy  the  fail- 
ure of  the  will  to  provide  trustees  capable  of 
taking. 

In  Reeves  v.  Beeves  there  was  a  devise  of 
a  certain  dwelling  house  and  lot  in  Johnson 
City  to  testator's  wife  for  life  and  at  her 
death  "to  descend  to  the  Christian  Church, 
as  a  parsonage  or  ministerial  house  for  said 
denomination  of  Christians."  The  Christian 
Church  was  not  incorporated,  and  this  de- 
vise was  held  invalid  because  no  trustee  was 
interposed.  The  court  quoted  the  rules  laid 
down  in  Green  v.  Allen  to  the  effect  that  the 
devise  must  be  in  favor  of  a  person  having 
sufficient  capacity  to  take,  or  definite  in  its 
object,  and  to  be  executed  by  trustees,  and 
added: 

"In  other  words,  it  must  have  all  the  elements  • 
of  a  valid  gift  of  the  title  either  directly  to  the 
beneficiary,  or  to  a  trustee  with  the  trusts  def- 
initely settled,  so  that  they  can  be  fairly  ex- 
ecuted by  the  court,  by  compelling  the  trustee 
to  perform  them." 

In  Reeves  v.  Beeves  the  argument  was 
made,  as  it  is  here,  that  the  court  would  not 
suffer  a  valid  trust  to  fail  for  want  of  a  trus- 
tee, but  this  court  said  that  rule  had  no  ap- 
plication to  a  case  like  the  one  under  con- 
sideration. Referring  to  the  rule  invoked, 
Judge  Freeman  observed: 

"Its  usual  if  not  universal  application  is  to 
cases  where  a  trustee  is  designated,  who  fails 
from  any  cause  to  act.  Be  this  as  it  may,  how- 
ever, it  is  not  in  this  case  the  failure  of  a. 
validly  created  trust  for  want  of  a  trustee,  but 
the  failure  is  to  create  the  trust  at  all,  or  the 
failure  of  the  gift  entirely,  because  of  want  of 
capacity  of  the  donee  to  receive,  and  no  convey- 
ance to  any  one  in  trust  for  such  party,  with  the 
objects  of  such  trust  defined." 

It  is  Impossible  to  believe  that  the  court 
did  not  consider  the  propriety  of  the  ap- 
pointment of  trustees  in  Daniel  v.  Fain  and 
Reeves  v.  Reeves.  The  purpose  of  the  char- 
ities sought  to  be  created  in  these  cases  had 
been  expressly  approved  by  the  court  in 
Dickson  v.  Montgomery — the  relief  of  indi- 
gent ministers.  Likewise,  the  purpose  was; 
definite  enough  had  trustees  been  interposed. 
If  it  had  been  possible  to  carry  out  the  in- 
tention of  the  testator  in  either  of  these  two 
cases  by  the  appointment  of  trustees,  it  would 
no  doubt  have  been  done.  Both  wills,  how- 
ever, we  held  ineffective  in  the  particulars 
mentioned  merely  because  the  charitable 
provisions  were  not  supported  by  trustees. 

In  addition  to  what  was  said  by  the  court 
in  Reeves  v.  Reeves  there  is  another  reason 
why  such  a  charitable  bequest  lacking  a 
trustee  cannot  be  saved  in  Tennessee.  This 
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reason  Is  dearly  brought  out  In  Green  v. 
Allen,  but  has  been  sometimes  overlooked. 

In  England  the  king,  as  parens  patriae,  was 
the  constitutional  trustee  of  all  gifts  to 
charity.  Prior  to  the  Statute  of  43  Elizabeth, 
as  well  as  thereafter,  where  a  bequest  for 
charity  was  general  and  indefinite  In  Its 
terms,  and  not  to  trustees,  the  title  to  the 
property  vested  In  the  king  as  father  of  his 
people,  and  by  sign  manual  he  provided  or 
gave  directions  to  the  chancellor  as  to  its 
proper  execution.  If  the  bequest  was  to  trus- 
tees with  general  objects,  or  some  objects 
pointed  out,  the  charity  was  enforced  by  in* 
formation  of  the  Attorney  General  who  came 
into  court  representing  the  king,  the  con- 
stitutional trustee,  and  upon  this  informa- 
tion of  the  Attorney  General,  the  chancellor 
referred  the  matter  to  a  master  to  devise 
a  scheme  for  carrying  out  the  charity. 

In  the  case  of  Moggridge  v.  Thackwell,  7 
Vesey,  36,  Lord  Eldon  made  an  exhaustive 
review  of  cases  Involving  charitable  trusts, 
and  concluded: 

"It  is  established  that  where  money  is  (riven 
to  charity  generally  and  indefinitely  without 
trustee  or  objects  selected,  the  king,  as  parens 
patriae,  is  constitutional  trustee  *  *  *  where 
there  is  a  general  indefinite  purpose  of  charity 
•  not  fixing  Itself  upon  any  object,  the  disposi- 
tion is  in  the  king  by  sign  manual ;  bnt  where 
the  execution  is  to  be  by  trustees  with  general 
or  some  objects  pointed  out,  the  court  will  take 
the  administration  of  the  trusts." 

These  conclusions  of  Lord  Eldon  were  not- 
ed in  Green  v.  Allen,  and  this  court  said: 

"All  charities,  not  supported  by  trustees  (un- 
less in  favor  of  an  individual  or  a  corporation, 
having  power  to  implead  or  be  impleaded),  if 
of  a  general  indefinite  purpose,  are  administered 
by  the  chancellor  under  the  sign  manual  of  the 
king.  All  charities  supported  by  trustees,  with 
general  objects,  or  some  particular  object  point- 
ed out,  are  administered  by  the  chancellor  !>■ 
original  bill,  upon  information  of  the  Attorney 
General,  who  acts  for  and  in  behalf  of  the  king, 
and  is  a  party  thereto,  and  the  jurisdiction  in 
the  two  latter  class  of  cases,  arises  out  of  dele- 
gated prerogative."  v 

This  court  again  said  in  Green  v.  Allen: 

"We  have  no  parens  patriae.  We  have  no  At- 
torney General  representing  the  executive,  who 
can,  as  such,  give  information  by  bill,  for  the 
establishing  and  enforcing  of  trusts  for  charita- 
ble purposes.  And  the  necessary  consequence 
is,  that  the  superstructure  must  fall  with  the 
basis  upon  which  it  rested." 

In  Oakley  v.  Long,  the  court  saidi 
"We  have  no  king,  whose  duty,  and  preroga- 
tive it  is,  as  parens  patriae,  to  take  care  of  per- 
sons who  have  lost  their  intellects.  Nor  is  there 
any  department  of  our  government  which  has 
the  right  to  exercise  the  duties  and  powers 
which  belong,  in  England,  to  the  prerogatives 
oi  the  crown,  unless  those  duties  and  powers 
have  been  conferred  by  statute." 

Where  the  beneficiaries  of  a  charitable  be- 
quest are  uncertain  as  the  poor  of  a  par- 
ticular parish  or  young  ministers  of  the 
Presbyterian  Church,  there  is  no  one  who  has 
a  right  to  bring  suit  respecting  such  a  be- 
quest as  representative  of  such  beneficiaries; 
no  one  has  sufficient  interest  therein  except 
some  such  authority  as  parens  patriae.  This 
seems  definitely  settled  by  the  lungllsh  de- 


cisions reviewed  in  Green  v.  Allen,  and  others 
we  will  notice. 

One  reason,  therefore,  that  a  trustee  can- 
not be  appointed  to  save  a  charitable  trust  In 
Tennessee  where  none  is  named,  is  that  there 
has  been  cast  upon  no  official  or  department 
of  government  in  this  state  the  authority  and 
duties  of  parens  patriae,  and  there  is  no  one 
to  represent  the  beneficiaries  who  can  come 
into  court  and  ask  that  such  a  trust  in  favor 
of  persons  incapable  of  suing  be  establish- 
ed and  a  trustee  appointed. 

Mr.  Daniell  says: 

"If  suit  is 'instituted  on  behalf  of  the  crown 
or  of  those  who  partake  of  its  prerogative  or 
whose  rights  are  under  its  particular  protection, 
such  as  objects  of  a  public  charity,  the  matter 
of  complaint  is  offered  to  the  court  not  by  way 
of  petition,  but  by  information  by  tbe  proper 
officer  of  the  rights  which  the  crown  claims  on 
behalf  of  itself  or  others  and  of  the  invasion  or 
detention  of  those  rights  for  wnlch  the  suit  is 
instituted.  This  proceeding  is  then  styled  an 
information."    1  Daniell,  Ch.  Pr.  1. 

"Tbe  Attorney  General  may  exhibit  informa- 
tions on  behalf  of  individuals  who  are  consid- 
ered to  be  under  the  protection  of  the  crown 
parens  patriae,  such  as  the  objects  of  general 
charities,  idiots  and  lunatics."  1  Daniell,  Ch. 
Pr.  8. 

"These  suits  are  of  course  brought  by  the  At- 
torney General  as  a  queen's  officer  to  protect 
the  rights  of  those  who  partake  of  her  preroga- 
tives."^ 1  Daniell,  Ch.  Pr.  8. 

Sir  Joseph  Jekyl  said: 

"In  case  of  charity,  the  king  pro  bono  publico 
has  an  original  right  to  superintend  tbe  care 
thereof,  so  that  abstracted  from  the  statute  of 
Elizabeth  relating  to  charitable  uses,  and  ante- 
cedent to  it  as  well  as  since,  it  has  been  every 
day's  practice  to  file  informations  in  chancery 
in  the  Attorney  General's  name  for  the  estab- 
lishment of  charities."  Eyere  v.  Shaftesberry,  2 
Peer*  Williams,  119. 

See,  also,  3  Lewin  on  Trusts,  marginal 
page  927 ;  2  Perry  on  Trusts,  |  732. 

There  are  a  number  of  English  cases  'In 
which  the  chancellor  declined  to  proceed 
where  the  application  was  for  the  establish- 
ment of  charities  by  the  appointment  of 
trustees,  or  in  other  respects  until  the  At- 
torney General  was  made  a  party.  Tbe  At- 
torney General  is  an  indispensable  party. 

Lord  Kedesdale  said: 

"Tbe  right  which  the  Attorney  General  has  to 
file  an  information  is  a  right  of  prerogative; 
the  king  as  parens  patriae  has  a  right  by  his 
proper  officer  to  call  noon  tbe  several  courts  of 
justice  according  to  the  nature  of  their  several 
jurisdictions,  to  see  that  right  is  done  to  his  sub- 
jects, who  are  incompetent  to  act  fdr  themselves, 
as  in  the  case  of  charities  and  other  cases:  the 
case  of  lunatics,  where  he  has  also  a  special  pre- 
rogative to  take  care  of  the  property  of  a  luna- 
tic; and  where  he  may  grant  the  custody  to  a 
person,  who,  as  a  committee  may  proceed  on  be- 
half of  the  lunatic ;  or  where  there  is  no  such 
grant,  the  Attorney  General  may  proceed  by  his 
own  information."  Attorney  General  v.  Mayor, 
etc.,  of  Dublin,  1  Bligh  (N.  S.)  R.  312. 

In  tbe  case  of  Monil  v.  Lawson  there  was 
a  bill  filed  respecting  a  charity,  and  it  was 
objected  to  the  prosecution  of  that  suit  that 
the  Attorney  General  was  not  a  party.  The 
court  held  that  the  Attorney  General  was  not 
a  necessary  party  because  trustees  had  been 
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appointed  who  were  entitled  to  receive  the 
fund  and  sue  for  it  The  Lord  Chancellor 
said,  however,  that  where  a  hill  is  brought 
to  establish  a  charity,  it  must  be  brought  in 
the  name  of  the  Attorney  General  ex  necessi- 
tate rel  because  there  are  no  certain  per- 
sons entitled  to  it  who  can  sue  In  their  own 
names.  Monil  v.  Lawson,  4  Viner's  Abridg- 
ment, 501. 

In  the  case  of  Attorney  General  v.  Vivian, 
1  Russell,  228,  an  information  and  a  bill  were 
both  filed  in  respect  to  the  charity.  The 
Master  of  Rolls  dismissed  the  bill  because 
complainant  failed  to  show  an  interest,  but 
retained  the  information. 

In  Cooke  v.  Duckenfield,  which  was  a 
salt  between  some  trustees  and  executors 
of  the  heirs,  several  matters  were  involved, 
but  a  general  charity  for  widows  and  or- 
phans was  In  question,  and  the  court  ordered 
the  Attorney  General  to  be  made  a  party  to 
represent  them.  The  court  said  at  the  outset 
of  the  opinion: 

"The  bill  must  be  amended,  and  the  Attorney 
General,  in  behalf  of  the  charity  to  widows  and 
orphans  of  dissenters  and  to  testator's  poor  rela- 
tions, must  be  made  a  party."  CooKe  v.  Duck- 
enfield, 2  Atkyns,  564. 

In  the  case  of  Bayliss  r.  Attorney  General, 
there  was  a  charity  devised  in  favor  of 
"Bread  Street  Ward"  of  a  city.  The  bill 
was  brought  by  the  aldermen  and  Inhabitants 
of  the  ward  for  the  application  of  the  char- 
ity, and  the  Attorney  General  was  made  a 
defendant  The  court  said: 

"Though  the  alderman  and  inhabitants  of  a 
ward  are  not  in  point  of  law  a  corporation,  yet 
as  they  have  made  the  Attorney  General  a  party 
in  order  to  support  and  sustain  the  charity,  I 
can  make  a  decree."  Bayliss  v.  Attorney  Gen- 
eral, 2  Atk.  239. 

An  Illustration  of  the  proper  way  to  estab- 
lish a  charity  where  the  trustee  dies,  dis- 
claims or  falls,  Is  the  Downing  College  Case. 
The  testator  there  left  property  to  trustees 
to  establish  Downing  College  at  Cambridge. 
Before  the  college  was  established  the  trus- 
tees died.  An  information  was  then  filed 
by  the  Attorney  General  upon  the  relation 
of  Cambridge  University  for  the  setting  up 
of  this  charity,  which  was  decreed.  Attorney 
General  v.  Downing,  Ambler,  560,  671. 

Other  cases  from  England  in  accord  with 
the  foregoing  are  Attorney  General  v.  Her- 
rick,  Ambler,  712;  Da  Costa  v.  Da  Pass  ft 
Attorney  General  v.  Peacock,  27  English  Re- 
print, 462;  Mills  v.  Farmer,  1  Mer.  55; 
Reeve  Attorney  General,  8  Hare,  191.  And 
see  cases  reviewed  in  Green  v.  Allen,  supra. 

In  those  American  cases  which  have  con- 
sidered this  question,  it  is  likewise  declared 
that  a  charity  not  supported  by  trustees 
can  only  be  established  in  proceedings  to 
which  the  Attorney  General  of  the  state  is 
a  party. 

In  the  Encyclopedia  of  Pleading  we  find 
the  following: 

"Where  the  trust  is  for  a  public  charity,  there 
being  no  certain  persons  who  are  entitled  to  it, 
so  as  to  be  able  to  sue  in  their  own  names,  as 


cestuis  que  trustent,  a  suit  for  having  the  char- 
ity duly  administered  must  be  brought  in  the 
name  of  the  state,  or  Attorney  General,  and  it 
seems  that  in  all  cases  the  Attorney  General 
may  maintain  the  suit  without  a  relator."  22 
Enc.  PL  A  Pr.  205. 

Judge  Selden  of  New  York  made  an  ex- 
haustive examination  of  this  question  and 
said: 

"It  is  equally  plain  that  where  no  beneficiary 
competent  to  sue  was  named,  as  where  the  trust 
was  created  in  general  terms,  as  to  establish  or 
found  a  public  school,  an  asylum  for  the  poor,  or 
the  like,  without  designating  any  particular  per- 
sons or  body  of  persons  to  be  benefited,  there 
was  no  legal  means  whatever,  prior  to  the  Stat- 
utes of  Elizabeth  and  to  the  use  of  informations 
in  the  name  of  the  Attorney  General,  of  enforc- 
ing the  execution  of  the  use." 

Informations  in  the  name  of  the  Attorney 
General  bring  the  king  in  his  character  of  parens 
patriae  before  the  court  through  his  legal  repre- 
sentative. The  remedy  is  based  on  the  ordinary 
Judicial  power  of  the  court  combined  with  the 
prerogative  right  of  the  crown  as  parens  patriaj 
to  sue.  Owens  v.  Missionary  Society,  14  N.  T. 
408,  67  Am.  Dec.  160. 

The  reason  for  such  an  action  respecting 
charitable  trusts  must  be  brought  in  the 
name  of  the  state  or  Attorney  General  is 
thus  stated  by  the  Supreme  Court  of  Califor- 
nia: 

"The  state,  as  parens  patriae,  superintends 
the  management  of  all  public  charities  or  trusts, 
and,  in  these  matters,  acts  through  her  Attor- 
ney General."  People  v.  Cogswell,  113  Cal.  129, 
45  Pac.  270,  35  L.  R.  A.  269. 

The  Supreme  Court  of  Connecticut  said  In 
a  case  where  a  fund  was  bequeathed  to  the 
city  of  New  Haven  in  trust  for  its  poor,  and 
the  city  refused  the  trust  that  it  was  prop- 
er for  the  state's  attorney  to  apply  for  ap- 
pointment of  trustees  to  administer  it  "in 
analogy  to  the  English  practice."  Dalley  v. 
New  Haven,  60  Conn.  814,  22  AO.  945,  14  L. 
R,  A.  69. 

Confirming  the  proposition  that  the  Chan- 
cery Court  can  Interfere  only  In  those  juris- 
dictions where  the  government  is  held  to  suc- 
ceed to  the  prerogative  of  the  crown,  and 
where,  as  parens  patriae,  it  Invokes  the  court's 
aid,  the  Supreme  Court  of  the  United  States 
said  In  the  Mormon  Church  Case: 

"The  true  ground  is  that  the  property  given  to 
a  charity  becomes  in  a  measure  public  property, 
only  applicable  as  far  as  may  be.  it  is  true,  to 
the  specific  purposes  to  which  it  is  devoted,  but 
within  those  limits  consecrated  to  the  public  use, 
and  become  part  of  the  public  resources  for  pro- 
moting the  happiness  and  well-being  of  the  peo- 
ple of  the  state.  Hence,  when  such  property 
ceases  to  have  any  other  owner,  by  the  failure 
of  the  trustees,  by  forfeiture  for  illegal  applica- 
tion, or  for  any  other  cause,  the  ownership  nat- 
urally and  necessarily  falls  upon  the  sovereign 
power  of  the  state;  and  thereupon  the  Court  of 
Chancery,  in  the  exercise  of  its  ordinary  juris- 
diction, will  appoint  a  new  trustee  to  take  the 
place  of  the  trustees  that  have  failed  or  that 
have  been  set  aside,  and  will  give  directions  for 
the  further  management  and  administration  of 
the  property."  Mormon  Church  Case,  186  U.  S. 
69,  10  Sup.  Ot  808,  84  L.  EM.  481. 

There  are  cases  in  this  country  In  which 
It  has  been  stated  broadly  that  a  charitable 
trust  will  never  be  allowed  to  fall  for  want 
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of  a  trustee,  and  lh  which  trustees  have  been 
appointed  and  other  orders  made  without  ref- 
erence to  the  Attorney  General  or  without 
making  the  state,  or  the  representative  of 
the  state,  a  party.  We  can  only  say  of  these 
cases  that  in  our  Judgment,  they  are  not  ful- 
ly considered. 

We  have  four  cases  In  Tennessee  holding 
It  absolutely  necessary  that  all  the  beneficia- 
ries of  a  trust  be  represented  In  any  proceed- 
ings In  which  a  trustee  is  appointed.  In  two 
of  these  cases  It  la  said  that  the  appointment 
of  a  trustee  in  ex  parte  proceedings  where  all 
those  interested  have  not  bad  notice  is  ab- 
solutely void.  Watklns  v.  Specht,  47  Tenn. 
(7  Cold.)  585 ;  Williams  v.  Neil,  51  Tenn.  (4 
Helsk.)  279;  Taylor  v.  Chapman,  59  Tenn. 
(10  Helsk.)  46;  Vincent  v.  Hall,  1  Shan.  Cas. 
597. 

In  Bransford  Realty  Co.  v.  Andrews,  128 
Tenn.  725,  164  S.  W.  1175,  the  court  thought 
perhaps  these  cases  had  gone  too  far  and 
pointed  out  that  the  jurisdiction  of  a  court  of 
equity  over  a  trust  was  a  Jurisdiction  quasi 
In  rem,  and  the  court  had  some  discretion 
as  to  parties.  We  there  held  valid  the  ap- 
pointment of  a  trustee  in  proceedings  to 
which  remote  contingent  remaindermen  were 
not  parties.  The  immediate  beneficiary  of  the 
trust  was  a  parly,  however,  and  it  was  never 
intended  to  be  Intimated  In  Bransford  Realty 
Co.  v.  Andrews,  that  the  appointment  of  a 
trustee  would  be  proper  without  any  repre- 
sentation of  the  cestuis  que  trustent. 

Certain  deductions  seem  inevitable  from 
the  foregoing  authorities. 

[2]  There  can  be  no  valid  appointment  of 
a  trustee  without  notice  to  some,  at  least, 
of  the  beneficiaries  of  the  trust,  or  some  rep- 
resentation of  them  before  the  court 

[3]  Where  the  beneficiaries  of  a  charitable 
trust  are  not  named,  are  at  large,  or  are  un- 
certain individuals  of  an  unascertained  class, 
no  one  of  them  has  a  right  to  sue  or  be  sued 
respecting  the  trust,  and  no  one  is  entitled 
to  appear  for  them  except  parens  patriae,  or 
some  official  to  whom  that  prerogative  has 
been  delegated. 

[4]  In  Tennessee  no  functionary  has  been 
Intrusted  with  the  authority  and  duties  of 
parens  patrhe  respecting  charitable  trusts. 
This  power  still  inheres  in  the  sovereign  peo- 
ple. 

It  follows  that  a  case  like  the  one  before 
us  cannot  be  presented  to  the  chancellor  in 
such  a  way  as  to  permit  him  to  appoint 
trustees  and  set  up  the  charity  undertaken 
by  the  will.  Such  a  decree  cannot  be  made 
because  it  is  Impossible  to  get  the  necessary 
parties  before  the  court. 

[6]  Learned  counsel  for  the  trustees  have 
no  doubt  been  impressed  with  this  difficulty, 
and,  endeavoring  to  escape  it,  have  made  the 
Attorney  General  of  Tennessee  a  party  to  - 
this  suit,  referring  to  Shannon's  Code,  f  5166, 
as  authority  for  this  procedure.  That  sec- 
tion Is  as  follows: 


"The  action  also  lies  to  bring  the  directors, 
managers,  and  officers  of  a  corporation,  or  the 
trustees  of  funds  given  for  a  public  or  charita- 
ble purpose,  to  an  account  for  the  management 
and  disposition  of  property  intrusted  to  their 
care;  to  remove  such  officers  or  trustees  oa 
proof  of  misconduct;  to  prevent  malversation, 
peculation,  and  waste;  to  set  aside  and  restrain 
Improper  alienations  of  such  property  or  funds, 
and  to  secure  them  for  the  benefit  of  those  in- 
terested; and  generally  to  compel  faithful  per- 
formance of  duty." 

The  action  referred  to  is  one  in  the  name 
of  the  state. 

This  section  of  the  Code  presupposes  the  ap- 
pointment of  trustees,  and  was  passed  to  se- 
cure their  performance  of  duty.  It  conferred 
no  power  upon  the  Attorney  General  to  act  as 
parens  patrhe  and  Intervene  or  appear  for 
the  establishment  of  an  invalid  charitable 
trust  It  did  not  make  the  Attorney  General 
a  royal  trustee  of  charities.  Said  section  of 
the  Code  was  taken  from  the  Acts  of  1845-46, 
and  has  never  been  supposed  to  do  more  than 
provide  a  method  of  enforcing  the  due  admin- 
istration of  charitable  trusts  lawfully  created. 
The  statute  confers  no  more  authority  upon 
the  Attorney  General  to  set  up  and  superin- 
tend the  organization  of  a  charitable  trust 
than  it  does  to  organize  a  corporation.  It 
provides  a  method  for  calling  to  account  the 
trustees  of  one  and  the  directors,  managers, 
and  officers  of  the  other.  It  should  be  ob- 
served in  this  connection  that  it  is  upon  the 
district  attorneys  general,  not  upon  the  At- 
torney General  for  the  state,  that  the  prin- 
cipal authority  is  conferred  by  this  statute. 

We  reserve  the  question  of  what  may  be 
done  under  this  statute  in  a  case  where  a 
charitable  trust  is  lawfully  created  and  title 
to  the  property  has  once  vested  in  trustees 
named.  It  may  be  In  such  a  case  that  the 
Attorney  General  can  Intervene  If  the  trus- 
tees named  die  or  refuse  to  act  and  have  oth- 
ers appointed  in  their  stead. 

[I]  We  cannot,  for  the  sake  of  harmoniz- 
ing our  cases  with  what  counsel  conceives  to 
be  the  majority  rule,  overturn  all  our  deci- 
sions and  uphold  charitable  devises  such  as 
this,  regardless  of  the  interposition  of  trus- 
tees. These  decisions  have  become  rules  of 
property  in  Tennessee,  and  as  such  must  be 
respected,  if  for  no  other  reason. 

We  have  assumed  in  this  discussion  that 
the  charitable  trust  undertaken  herein  was 
sufficiently  definite,  had  it  been  supported  by 
a  trustee.  What  we  have  said  makes  it  un- 
necessary to  consider  this  question. 

There  are  some  expressions  In  Heiskell  t. 
Chickasaw  Lodge  and  Johnson  v.  Johnson 
not  altogether  in  harmony  with  what  we 
have  said  in  this  opinion.  The  expressions, 
however,  are  pure  dicta,  and  were  not  neces- 
sary to  the  decision  of  the  questions  before 
the  court  in  those  cases.  In  Heiskell  v. 
Chickasaw  Lodge  there  ,  was  a  trustee,  and 
the  trust  was  definite.  In  Johnson  v.*  John- 
son the  trust  was  too  indefinite  to  be  saved 
at  all,  and  it  was  so  held  by  the  court. 

Having  concluded  that  the  charitable  trust 
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attempted  by  the  codicil  to  the  wiU  was  In- 
valid, and.  that  the  court  cannot  save  it  by 
the  appointment  of  trustees,  the  question 
then  arises  as  to  the  proper  disposition  of  tbe 
estate. 

There  is  a  contest  between  the  heirs  and 
distributees  of  Robert  H.  Shepherd  and  those 
of  the  testatrix,  as  before  stated. 

It  is  insisted  in  behalf  of  the  heirs  and  dis- 
tributees of  the  testatrix  that  the  codicil  was 
a  revocation  of  the  will;  that  accordingly 
Mary  H.  Ewell  died  intestate  and  her  estate 
passed  to  them. 

On  the  other  hand,  it  is  said  for  the  heirs 
and  distributees  of  Mr.  Shepherd  that  the 
codicil  was  not  a  revocation  of  the  will; 
that  when  the  codicil  failed,  the  property 
passed  to  him  under  the  residuary  clause  in 
the  body  of  the  will. 

The  Court  of  Civil  Appeals  sustained  the 
latter  contention,  and,  we  think,  reached  the 
correct  result. 

[7]  Ordinarily  a  will  and  a  codicil  are  con- 
strued together,  and  a  codicil  will  not  be 
deemed  a  revocation  of  the  will  unless  such 
an  intention  is  expressed  or  Is  necessarily 
implied.  Ford  v.  Ford,  1  Swan  (31  Tenn.) 
431;  Ward  v.  Saunders,  2  Swan  (32  Tenn.) 
174;  Hornberger  v.  Hornberger,  12  Helsk. 
(59  Tenn.)  635;  Reagan  v.  Stanley,  11  Lea 
(79  Tenn.)  316;  Armstrong  v.  Douglass,  89 
Tenn.  219,  14  S.  W.  604,  10  L.  R.  A.  85; 
Billlngton  v.  Jones,  108  Tenn.  238,  66  S.  W. 
1127,  56  L.  R.  A.  654,  91  Am.  St.  Rep.  751. 

[I]  If,  however,  It  be  conceded  that  this 
codicil  was  Intended  as  a  revocation  of  the 
will,  nevertheless  such  revocation  was  condi- 
tional and  the  case  Is  controlled  by  Stover 
v.  Kendall,  1  Cold.  (41  Tenn.)  661,  and  Cowan 
v.  Walker,  117  Tenn.  135,  96  S.  W.  967. 

In  Stover  v.  Kendall  it  was  said  that: 

"Obliterations  and  interlineations  are  inop- 
erative to  change  a  will,  if  made  with  a  view  of 
making  a  different  disposition,  which  is  not  ef- 
fectually carried  out.  So,  if  such  change  of  pur- 
pose is  not  carried  out,  because  of  sudden  death, 
or  any  other  cause,  or  the  attempted  disposition 
is  invalid,  the  canceling  of  the  first,  being  de- 
pendent thereon,  is  null  [and  void],  and  does  not 


effect  the  revocation  of  the  original  will,  but  It 
will  stand  as  it  was  before  the  cancellation." 

In  Cowan  v.  Walker  the  court  approved 
this  language  from  Jannon  on  Wills,  vol.  1, 
p.  294: 

"And  it  may  be  observed  that,  where  the  act 
of  cancellation  or  destruction  is  connected  with 
the  making  of  another  will  so  as  fairly  to  raise 
the  inference  that  the  testator  meant  the  revo- 
cation of  the  old  to  depend  upon  the  efficacy  of 
the  new  disposition,  such  will  be  the  legal  effect 
of  the  transaction;  and,  therefore,  if  the  will 
intended  to  be  submitted  is  inoperative' from  de- 
fect of  attestation,  or  any  other  cause,  the  revo- 
cation fails  also,  and  the  original  will  remains  in 
force." 

Mr.  Pritchard  takes  the  same  view  in  bis 
work  on  Wills  and  Administration,  f  272. 

It  appears  in  this  case  that  Miss  Ewell  was 
more  devoted  to  her  uncle,  Robert  H.  Shep- 
herd, than  to  any  one  else.  She  acknowledged 
and  referred  to  her  obligation  to  him  in  tbe 
will  Itself.  The  two  sisters  mentioned  In  the 
will  died  before  the  execution  of  the  codicil. 
The  majority  of  the  heirs  and  distributees  of 
Miss  Ewell  lived  in  remote  sections  of  the 
country,  and  she  had  little  acquaintance 
with  them. 

It  is  obvious,  therefore,  that  she  would  not 
have  revoked  her  will  in  favor  of  her  uncle 
had  she  not  supposed  that  the  codicil  in  fa- 
vor of  young  ministers  was  valid.  The  revo- 
cation of  the  original  will  depended  upon  the 
efficacy  of  the  codicil,  as  is  clearly  apparent 
from  this  record.  The  testatrix  did  not  in- 
tend to  deprive  her  uncle  of  anything  or  cut 
down  the  estate  given  him  In  favor  of  her 
heirs  and  distributees.  Under  our  cases,  we 
are  accordingly  satisfied  that  this  codicil 
does  not  operate  as  a  revocation  of  the  will. 

The  will,  therefore,  not  having  been  re- 
voked by  the  codicil,  and  the  codicil  failing, 
the  estate  passed  under  the  residuary  clause 
of  the  will.  Reeves  v.  Reeves,  5  Lea  (73 
Tenn.)  644;  Bradford  v.  Leake,  124  Tenn. 
313,  187  S.  W.  96,  Ann.  Cas.  1912D,  1140. 

There  is  no  error.  In  the  opinion  of  the 
Court  of  Civil  Appeals,  and  it  will  be  af- 
firmed. 
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SMITH  t.  STATE.    (No.  4326.) 

(Court  of  Criminal  Appeals  of  Texas.  Jan.  10, 
1917.) 

Criminal    Law  «=>1159(8)— APPEAL— CON- 
FLICTING EVIDENCE. 

A  conviction  on  conflicting  evidence  will  not 
be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  8076;  Dec.  Dig.  «8=>1159(3).] 

Appeal  from  Bexar  County  Court;  Nelson 
Lytic,  Judge. 

Mrs.  Kirby  Smith  was  convicted  for  un- 
lawfully carrying  a  pistol,  and  she  appeals. 
Affirmed. 

G.  Grant  White,  of  San  Antonio,  for  appel- 
lant C.  C.  McDonald,  Asst.  Atty.  Gen.,  for 
the  State.  - 

PRENDERGAST,  J.  This  is  an  appeal 
from  a  conviction  for  unlawfully  carrying  a 
pistol,  with  the  lowest  punishment  assessed. 

The  sole  question  in  the  case  Is  whether 
or  not  the  evidence  was  sufficient  to  sustain 
the  conviction.  The  state  Introduced  two 
witnesses,  one  of  whom  testified  positively 
that  appellant  did  have  and  carry  a  pistol. 
He  was  strongly  corroborated  by  the  party 
he  was  with  in  some  particulars.  Appellant 
denied  positively  that  she  had  the  pistol  at 
the  time  and  place  testified  to  by  the  state's 
witness,  and  her  friend  who  was  with  her 
testified  substantially  to  the  same  thing.  So 
that  It  is  seen  that  the  state's  testimony,  if 
believed,  unquestionably  was  sufficient  to 
show  the  commission  of  the  offense  and  au- 
thorized the  verdict,  while  that  of  the  ac- 
cused would  have  authorized  the  jury  to  have 
acquitted  her.  The  Jury  believed  the  state's 
witnesses,  and  we  cannot  disturb  the  verdict 

The  judgment  is  therefore  affirmed. 


PANHANDLE  ft  S.  F.  RY.  CO.  et  si  v. 
MORRISON  etaL  (No.  1061.) 

(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
Nov.  29,  1916.    Rehearing  Denied 
Jan.  3,  1917.) 

1.  Trial  «j=»233(2)— Instructions— Pleading 
and  Issues. 

It  is  the  better  practice  for  the  trial  court 
to  summarize  the  pleadings  on  the  issues  to  be 
determined,  but  to  tell  the  Jury  they  would  have 
the  pleadings  which  they  could  look  to  for  a 
statement  of  the  pleadings,  not  leaving  the  is- 
sues to  be  ascertained  by  the  jury,  but  telling 
them  what  issues  they  must  find  if  supported  by 
the  evidence  in  order  to  find  for  the  parties  re- 
spectively, was  a  substantial  compliance  with 
the  rule. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |  528;  Dec.  Dig.  <8=»233(2).] 

2.  Trial    #=255(2)  —  Instructions  —  Re- 
quests. 

A  failure  to  summarize  the  pleadings  on  the 
issues  to  be  determined  is  not  reversible  error, 
unless  the  complaining  party  requests  an  in- 
struction covering  the  omission  in  the  general 


charge;  as  it  is  merely  an  omission,  and  not  an 

error  of  commission. 

[Ed.  Note.— For  other  Trial,  Cent 

Dig.  |  630;  Dec.  Dig.  «=»256(2).] 

8.  Appeal  and  Ebbob  «=>760(1)  —  Brief  — 
Charge— Obj  ection. 
A  brief  nowhere  showing  when  objections 
to  the  charge  and  to  a  failure  to  charge  were 
made,  and  not  pointing  out  the  page  or  para- 
graph in  which  the  court  might  find  the  particu- 
lar objection,  leaving  the  court  to  go  to  the 
record  and  search  a  long  bill  of  exceptions  to 
find  the  objections  made,  did  not  comply  with 
the  rules  so  as  to  require  consideration  of  the 
assignment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3095;  Dec.  Dig.  «=»760(1)J 

4.  Cabbiebs  9=9229(2)— Live  Stock— Action 
fob  Damages — Market  Value. 

Where  cattle  were  not  shipped  for  immedi- 
ate sale  on  the  market  the  measure  of  the  ahip- 

Ser's  damage  from  injury  and  delay  was  the 
ifference  between  the  market  price  of  the  cat- 
tle in  the  condition  in  which  they  were  delivered 
and  what  their  market  price  would  have  been 
had  they  been  properly  cared  for  and  handled 
during  transportation. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  964;  Dec  Dig.  «=>229(2).] 

5.  Trial  «J=»194(20)— Instructions— Weight 
of  Evidence. 

In  an  action  for  damages  to  a  shipment  of 
live  stock  from  injuries  and  delay,  a  requested 
charge  as  to  the  manner  in  which  the  cattle  re- 
covered after  the  injury  was  a  charge  on  the 
weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  439;  Dec.  Dig.  «=»194(20).] 

6.  Trial  «=>280(7) — Requested  Instruction 
—Given  Instruction. 

In  an  action  for  damages  to  a  shipment  of 
live  stock  where  the  court  gave  specially  re- 
quested instructions  covering  the  issues  sought 
by  another  requested  instruction,  the  refusal  of 
the  last  instruction  was  proper. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent. 
Dig.  |  657 ;  Dec  Dig.  <8=>260(7).] 

7.  Carriers  <8=>230(9)— Live  Stock— Action 
for  Damages— Instruction. 

In  an  action  for  damages  to  a  shipment  of 
live  stock,  the  court  did  not  err  in  refusing 
an  instruction  that  the  carriers  were  not  insur- 
ers of  the  safe  delivery  of  the  live  stock  at  any 
particular  time,  but  were  only  bound  to  use  ordi- 
nary care  under  ' the  circumstances  of  the  ship- 
ment 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §  961;  Dec  Dig.  <8=2S0(9).] 

8.  Carrie bb  «=»215(1)— Live  Stock— Injury 
—Liability. 

If  there  was  no  unreasonable  delay,  no 
rough  handling  out  of  the  ordinary  or  if  the  cat- 
tle were  damaged  owing  to  their  nature  or  con- 
dition or  other  causes  over  which  the  carrier 
had  no  control,  a  carrier  using  ordinary  care 
would  not  be  liable.  . 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {923  ;  Dec  Dig.  «=»215(1).] 

9.  Appeal  and  Error  <8=>768(2)  —  Briefs  — 
Sufficiency. 

Where  the  brief  does  not  show  that  a  charge 
was  presented  at  the  proper  time  and  exceptions 
properly  taken  to  its  refusal,  an  assignment  of 
error  in  its  refusal  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3093;  Dec  Dig.  «J=»758(2).] 

10.  Trial  <8=»255(1)  —  Instructions  —  Re- 
quest. 

If  appellant  desired  that  a  certain  number- 
ed charge  should  be  given  instead  of  another 
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numbered  charge,  it  ought  not  to  hare  requested 
the  latter. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  §g  627-629;  Dec.  Dig.  <S=255(1M 

11.  Trial  <8=»244(4)  —  Instructions  —  Sin- 
sun  o  out  Facts. 

In  an  action  for  damages  to  a  shipment  of 
live  stock,  a  requested  charge  singling  out  cer- 
tain facts  which  in  part  were  claimed  as  an 
excuse  .for  the  delay  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |  579;  Dee.  Dig.  <8=»244(4).] 

12.  Appeal  and  Ebbob  «j=»742(5)— Assign- 
ment of  Ebbob  — Statement  — Objections 
and  Exceptions. 

Where  the  assignment  itself  was  not  a  prop- 
osition, and  the  proposition  thereunder  was  not 
relevant  to  the  assignment,  and  the  statement 
did  not  point  to  the  paragraph  where  the  objec- 
tion to  a  charge  could  be  found  or  state  whether 
the  objection  was  the  one  contained  in  the  as- 
signment or  in  the  proposition,  or  whether  the 
objections  contained  both,  and  aid  not  state  that 
the  objection  was  made  and  presented  to  the 
trial  court  before  or  after  the  charge,  the  court 
would  not  search  the  bill  of  exceptions  to  ascer- 
tain what  objections  were  made  to  the  charge 
and  whether  made  In  proper  time. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  }  3000;  Dec.  Dig.  «=>742(5).] 

18.  Appeal  and  Ebbob  «=»731(1)— Assign- 
ments op  Ebbob— Vbbdiot. 
An  assignment  of  error  complaining  that 
the  verdict  is  excessive,  made  for  the  bearing  it 
would  have  upon  the  other  assignments  pre- 
sented rather  than  with  any  expectation  if  it 
stood  alone  it  would  be  sustained  in  the  form 
presented,  will  be  overruled  for  the  reason  giv- 
en therein. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  8017;  Dec.  Dig.  «=>731(1).] 

Appeal  from  District  Court,  Hale  County; 
R.  C.  Joiner,  Judge. 

Suit  by  T.  A.  Morrison  and  T.  J.  Coggin, 
as  partners,  against  the  Panhandle  ft  Sante 
Fe"  Railway  Company  and  another.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

Terry,  Cavin  ft  Mills,  of  Galveston,  Geo. 
Thompson,  of  Ft.  Worth,  Madden,  Trulove, 
Ryburn  ft  Pipkin,  of  Amarlllo,  and  L.  R. 
Pearson,  of  Plalnview,  for  appellants. 
Matb.es  ft  Williams,  of  Plalnview,  for  appel- 
lees. 

HUFF,  O.  J.  We  adopt  the  following 
statement  from  appellants'  brief,  which  we 
regard  as  sufficient  statement  of  the  case: 

"T.  A.  Morrison  and  T.  J.  Coggin,  as  part- 
ners, sue  the  Texas  ft  Pacific  Railway  Company 
and  the  Panhandle  &  Santa  Fe  Railway  Com- 
pany, as  common  carriers  owning  connecting 
fines  of  railroad,  to  recover  about  $2,197.50  as 
damages  alleged  to  have  been  by  them  sustain- 
ed as  a  result  of  injuries  caused  by  the  alleged 
careless  and  negligent  handling  and  delays  in 
transporting  about  300  head  of  Mexico  steers 
from  El  Paso  to  Plainview,  Tex.  A  jury  trial 
resulted  in  a  verdict  and  judgment  against  the 
defendant  Texas  ft  Pacific  Railway  Company 
for  |600  and  against  the  defendant  Panhandle 
ft  Santa  Fe  Railway  Company  for  $1,000,  from 
which  both  defendants  appeal." 

[1, 21  The  first  assignment  of  error  Is 
briefed  on  die  thirty -sixth  and  thirty-sev- 
enth grounds  assigned  in  the  motion  for  new 


trial  The  proposition  involved  in  the.  as- 
signments is  that  the  trial  court  erred  In 
failing  to  state  to  the  Jury  what  the  Issues 
were  by  the  pleadings,  and  In  stating  the 
pleadings  would  be  with  the  jury,  to  which 
they  were  referred  for  a  statement  of  the 
pleadings.  In  paragraph  3  the  trial  court 
submitted  the  Issues  raised  by  the  pleadings 
and  evidence  to  be  determined  by  the  Jury  In 
order  to  find  a  verdict  for  the  appellees,  and 
as  to  the  other  Issues  for  appellant  specially 
requested  Instructions  were  given.  There 
was  no  special  requested  Instruction  by  the 
appellants  calling  on  the  court  to  give  a 
proper  summary  of  the  Issues  pleaded.  As 
we  understand  the  holdings  in  this  state,  It 
is  the  better  practice  for  the  trial  judge  to 
summarize  the  pleadings  on  the  Issues  to  be 
determined;  yet,  if  not  done,  It  is  not  re- 
versible error,  unless  the  complaining  party 
shall  request  an  Instruction  covering  the 
omission  In  the  general  charge.  It  Is  mere- 
ly an  omission,  and  not  an  error  of  commis- 
sion. Traction  Co.  v.  Bradshaw,  186  S.  W. 
962 ;  Adams  v.  Southern  Traction  Co.,  188  S. 
W.  276;  Railway  Co.  v.  Helm,  64  Tex.  147. 

The  trial  court  did  not  tell  the  Jury  to  de- 
termine the  issues  from  the  pleadings  which 
they  would  have  before  them,  but  only  told 
the  jury  they  would  have  before  them  the 
pleadings,  which  they  could  look  to  for  a 
statement  of  the  pleadings.  He  did  not  leave 
the  Issues  to  be  ascertained  by  the  jury,  but 
told  them  what  Issues  they  mast  find  If  sup- 
ported by  the  evidence  In  order  to  find  for 
the  parties  respectively.  It  appears  to  be  a 
sufficient  compliance  with  the  rule  If  the  trial 
court  submits  to  the  Jury  the  questions  of 
fact  raised  by  the  pleadings  and  instructs 
them  upon  the  law  as  to  the  issues  so  raised. 
Railway  Co.  v.  Smith,  24  Tex.  Civ.  App.  127, 
57  S.  W.  999.  The  court  substantially  com- 
plied with  this  rule  in  this  case.  If  there 
was  any  Issue  omitted,  the  appellant  should 
have  submitted  a  special  requested  instruc- 
tion on  that  Issue. 

[S]  The  second  assignment  assails  the 
charge  of  the  court  on  the  ground  that  it 
did  not  Instruct  the  Jury  to  consider  the  sub- 
sequent recovery  of  the  cattle  in  estimating 
the  damages,  and  was  erroneous  in  giving 
the  abstract  rule  as  to  the  measure  of  dam- 
ages, that  is,  the  difference  between  their  val- 
ue In  the  condition  in  which  they  arrived  at 
destination  and  the  condition  In  which  they 
should  have  arrived,  and  also  in  refusing  an 
instruction  to  the  effect  that  the  Jury  should 
take  Into  consideration  whether  the  Injury 
was  temporary  or  should  have  passed  away 
within  a  reasonable  time  by  the  exercise  of 
reasonable  care  upon  the  part  of  appellees. 
The  charge  of  the  court  did  not  instruct  up- 
on this  matter,  as  complained ;  and  the  trial 
court  also  refused  the  requested  Instruction 
to  that  effect  The  brief  does  not  show  that 
the  court's  charge  was  objected  to  on  the 
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grounds  stated.  The  grounds  of  the  motion 
for  new  trial  which  are  purported  to  be  cop- 
led  as  part  of  the  assignment  say  as  shown 
by  bill  of  exception  No.  1.  The  brief  no- 
where showed  when  the  objection  was  made. 
We  must  go  to  the  record  to  ascertain  the 
necessary  facts  as  to  when  it  was  made  and 
what  the  objection  really  was.  The  brief  in 
this  particular  does  not  comply  with  the 
rules.  The  pages  apparently  referred  to  for 
the  bill  of  exception  No.  1  in  one  place  re- 
fer to  the  page  where  we  find  the  appeal 
bond  and  the  other  referred  to  shows  that 
it  is  part  of  the  motion  for  new  trial.  The 
objections  to  the  charge  of  the  court  as  set 
up  by  bill  No.  1  is  composed  of  some  30  par- 
agraphs covering  10  pages  of  the  transcript. 
The  appellant  nowhere  points  out  by  its  brief 
on  what  page  or  In  which  paragraph  we 
will  be  enabled  to  find  the  particular  objec- 
tion to  the  charge  urged  by  this  assignment. 
This  court  must,  if  we  find  the  objection, 
search  this  long  bill  of  exception,  paragraph 
by  paragraph,  to  find  if  the  objections  were 
really  made  before  the  main  charge  was  read 
to  the  jury.  The  appellees  herein  strenuous- 
ly object  to  the  consideration  of  this  assign- 
ment, on  the  grounds  stated,  because  of  this 
defective  briefing.  We  believe  the  objection 
to  the  assignment  on  this  ground  well  taken. 
Again,  as  to  the  refusal  of  the  instruction 
requested,  the  brief  fails  to  show  this  in- 
struction was  requested  after  the  main 
charge  was  drawn  and  handed  to  the  ap- 
pellants' attorneys  for  examination,  and  be- 
fore the  case  was  submitted  to  the  jury. 
The  ground  in  the  motion  for  new  trial  set- 
ting up  this  refusal  of  the  instruction  is  cop- 
ied In  the  assignment  and  therein  simply  re- 
fers to  bill  of  exception  No.  5,  without  stat- 
ing what  the  bill  shows  with  reference  to 
this  necessary  precedent  condition  before  er- 
ror can  be  assigned  to  the  action  of  the 
court  It  was  not  error  to  refuse  this  in- 
struction if  It  was  not  presented  to  the  court 
at  the  proper  time.  The  assignment  or  state- 
ment in  the  brief  must  show  that  the  action 
of  the  court  was  erroneous,  and  the  assign- 
ment and  statement  fall  short  of  the  rules 
and  statutes  in  this  particular.  The  appe> 
lees  object  to  this  assignment  upon  the 
grounds  mentioned,  as  they  have  the  right 
to  do,  and  we  feel  that  it  will  be  our  duty  to 
sustain  the  objections  to  the  assignment 
-  [4]  We  may  say  with  reference  to  the  is- 
sues sought  to  be  presented  by  this  assign- 
ment, assuming  the  facts  are  sufficient  to 
show  the  cattle  were  not  shipped  for  imme- 
diate sale  on  the  market  that  it  appears  to 
have  been  decided  adversely  to  appellants' 
contention.  In  Railway  Co.  v.  Stanley,  89 
Tex.  42,  33  S.  W.  109,  the  Supreme  Court 
says: 

"It  is  insisted,  however,  that  since  the  testi- 
mony showed  that  the  cattle  were  not  shipped 
for  immediate  sale,  but  were  to  be  put  upon 
pastures  and  fattened,  and  then  sold,  the  court 
erred  in  charging  the  jury  that  the  measure  of 
the  plaintiff's  damages  was  the  difference,  be- 


tween the  market  price  of  the  cattle  in  the 

condition  in  which  they  were  delivered  at  El- 
gin and  what  their  market  price  would  have 
been  at  that  place  had  they  been  carefully  cared 
for  during  the  trip,  and  that  it  also  erred  in 
refusing  a  charge  to  the  effect  that  the  plain- 
riff  was  entitled  only  to  recover  the  amount  of 
the  additional  expense  to  which  he  was  sub- 
jected by  reason  of  their  injuries  in  preparing 
them  for  market  We  think  the  court  gave  the 
correct  measure  of  damages.  That  the  rule  laid 
down  is  the  ordinary  rule  *  *  *  in  this  state 
and  in  other  jurisdictions.  We  see  nothing  in 
this  case  to  take  it  out  of  the  ordinary  rule." 

After  quoting  from  Railway  Co.  v.  Estill, 
147  U.  a  591,  13  Sup.  Ct  444,  37  It.  Ed.  292, 
and  further  discussing  the  rule,  the  Supreme 
Court  further  said: 

"From  a  logical  standpoint,  the  rule  of  the 
difference  in  market  value  is  also  the  correct 
one.  To  make  the  plaintiff  whole  he  should  re- 
cover a  sufficient  sum  to  enable  him  to  sell  the 
injured  property  and  to  replace  it  with  that 
which  is  uninjured,  without  loss." 

The  charge  requested  in  this  case  would 
have  given  a  different  role  to  the  one  estab- 
lished by  the  Supreme  Court  which  must  be 
and  Is  binding  on  this  court  and  the  trial 
court 

[S]  Whilst  evidence  of  recovery  and  the 
manner  In  which  the  cattle  thrived  after  the 
injury  is  proper,  perhaps,  to  go  before  the 
jury  for  their  consideration  In  determining 
the  injury  actually  received  and  the  dam- 
ages sustained  thereby,  It  does  not  follow 
therefrom  that  'the  court  should  single  out 
this  evidence  and  tell  the  Jury  they  should 
consider  it  The  Courts  of  Civil  Appeals,  in 
passing  on  requested  Instructions  of  this 
character,  have  held  them  to  be  charges  on 
the  weight  of  the  evidence ;  and  we  be- 
lieve properly  so.  Railway  Co.  v.  Mulkey, 
169  S.  W.  Ill;  Railway  Co.  v.  Lindsey,  175 
S.  W.  708;  Railway  Co.  v.  Holmes,  177  S. 
W.  606;  Railway  Co.  v.  Word,  51  Tex. 
Civ.  App.  206,  111  S.  W.  753;  Railway  Co,, 
v.  Reed,  165  S.  W.  4.  This  court  has,  on 
one  or  two  occasions,  held  It  proper  to  give 
such  a  requested  charge,  but  a  more  careful 
consideration  leads  us  to  the  belief  that  the 
rule  established  by  the  Supreme  Court  will 
not  sanction  the  practice,  but  that  such  a 
charge  violates  the  statute  which  prohibits 
a  charge  on  the  weight  of  the  evidence. 
Aside,  from  the  general  rule,  this  particular 
charge,  in  our  opinion,  Is  especially  objec- 
tionable as  being  on  the  weight  of  the  evi- 
dence, and  is  also  argumentative  in  its  con- 
struction. 

[I]  The  third  assignment  is  subjected  to 
the  same  objections  as  the  second  assign- 
ment above  considered.  The  trial  court  gave 
specially  requested  instructions  asked  by  ap- 
pellant Nos.  9  and  11,  which  covered  the  is- 
sues sought  by  requested  instruction  No. 
12,  for  the  refusal  of  which  the  assignment 
herein  Is  based.  It  would. have  been  im- 
proper to  give  requested  charge  .No.  12  or 
to  have  repeated  the  same  in  the  main 
charge,  after  having  given  the  other  two 
(marges. 
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[7]  The  fourth  assignment  is  amenable  to 
the  same  objection  as  to  the  second.  How- 
ever, the  court  did  not  err  In  refusing  the 
third  specially  requested  charge.  This 
charge  sought  to  have  the  court  instruct  the 
jury  the  appellants  were  not  insurers  of  the 
safe  delivery  of  live  stock  at  any  particular 
time,  but  only  to  use  ordinary  care  under 
the  circumstances  of  the  shipment  The 
charge  of  the  court  only  permitted  a  recov- 
ery upon  proof  of  negligence,  and  also  gave 
the  sixth  and  eighth  specially  requested  In- 
structions. The  sixth  instruction  was  to  the 
effect  that,  If  the  jury  should  find  that  ap- 
pellants were  negligent  In  handling  the  cat- 
tle, yet  they  would  not  consider  any  dam- 
ages which  resulted  from  the  weak  and  poor 
condition  or  from  the  Inherent  nature,  vices, 
or  propensities.  The  eighth  Instruction  de- 
fined rough  handling  and  told  the  jury  not 
to  take  into  consideration  any  damages 
which  were  the  result  of  usual  or  natural 
rough  handling  necessarily  Incident  to  han- 
dling cattle  in  freight  trains,  and  that  they 
would  not  find  any  damages  for  rough  han- 
dling unless  they  believed  appellants  "failed 
to  exercise  ordinary  care"  In  handling  the 
cattle  and  cars  In  which  the  cattle  were 
transported.  Negligence  was  defined  by  the 
court  in  the  main  charge,  and  the  jury  were 
also  told  In  order  for  the  appellees  to  recov- 
er the  jury  we^e  first  required  to  find  unrea- 
sonable delay,  and  that  such  unreasonable 
delay  was  negligence  on  the  part  of  appel- 
lants. There  was  no  recovery  sought  or 
submitted  because  the  cattle  were  not  deliv- 
ered at  any  particular  time.  The  charge  of 
the  court,  together  with  the  special  Instruc- 
tions given,  we  think,  submitted  fully  and 
fairly  the  law  applicable  to  the  case.  With- 
out setting  out  this  requested  charge,  we  also 
agree  with  appellee  that  It  was  upon  the 
weight  of  the  evidence. 

[3]  We  may  say,  however,  If  there  was  no 
unreasonable  delays,  no  rough  handling  out 
of  the  ordinary,  or  Uiat  the  cattle  were  dam- 
aged owing  to  their  nature  or  condition,  or 
by  causes  over  which  the  carrier  had  no  con- 
trol, and  If  the  carrier  used  ordinary  care, 
there  could  be  no  recovery.  The  trial  court 
so  told  the  jury  in  the  charges  given,  and  to 
have  further  charged  the  Jury  that  the  car- 
riers were  not  Insurers  against  those  things 
would  have  added  nothing  to  the  strength 
of  the  charge. 

[1,19]  The  fifth  assignment  of  error  is 
subject  to  the  objections  that  the  brief  does 
not  show  that  charge  No.  10  was  presented 
at  the  proper  time  and  exceptions  properly 
taken  to  its  refusal.  The  objection  of  appel- 
lees will  be  sustained  to  this  assignment 
However,  we  do  not  helleve  there  was  any 
error  in  refusing  the  requested  instruction, 
especially  in  view  of  the  charges,  both  gen- 
eral and  special,  given  on  the  entire  case,  and 
particularly  requested  instruction  No.  9,  on 
substantially  the  same  issue  sought  to  be 
submitted  by  charge  No.  10.   If  the  appel- 


lants desired  that  No.  10  should  be  given  in- 
stead of  No.  9,  they  ought  not  to  have  re- 
quested No.  9.  It  was  unnecessary,  we  think, 
to  give  both. 

[11]  The  sixth  assignment  is  not  properly 
briefed  for  the  reasons  heretofore  pointed  out 
under  the  preceding  assignments.  We  think 
that  appellees'  objection  to  the  statement 
under  this  assignment  should  be  sustained. 
The  charge  requested  Is  clearly  on  the  weight 
of  the  evidence  singling  out  certain  facts 
which  In  part  were  claimed  as  an  excuse  for 
the  delay.  These  acta  so  singled  out  were 
not  all  which  it  is  claimed  contributed  to 
the  delay,  and  to  have  designated  such  acts 
and  then  tell  the  jury  if  they  found  such  acts 
not  to  consider  such  delay  was  error  under 
the  Issues  In  this  case. 

[12]  The  seventh  assignment  should  not 
be  considered,  for  the  reasons  pointed  out 
by  appellees  in  their  objection.  The  assign- 
ment Itself  Is  not  a  proposition.  It  would 
authorize  the  presentation  of  the  proposition 
that  the  charge  authorized  a  double  recovery 
of  damages  because  there  were  several 
grounds  of  recovery  stated  in  the  charge,  and 
that  some  of  the  elements  are  Included  In  and 
are  part  of  the  other  elements.  In  the  mo- 
tion for  new  trial,  the  basis  of  this  assign- 
ment is  grounds  Nos.  60  and  51,  both  of 
which  are  Involved  and  prolix.  There  Is  but 
one  proposition  under  this  assignment;  that 
Is,  that  the  charge  by  Its  enumeration  of 
the  various  grounds  of  alleged  negligence 
thereby  "unduly  emphasizing  and  placing 
before  the  jury  the  Idea  that  the  court 
thought  there  were  undu.e  delays  and  undue 
holdings  of  cars,"  etc.  The  proposition  is 
not  relevant  to  the  assignment  and  was  not 
Included  therein.  The  statement  under  this 
assignment  says  the  appellants  objected  to 
the  court's  charge  for  these  and  other  rea- 
sons, "as  will  appear  from  the  list  of  such 
exceptions,  being  termed  bill  of  exceptions 
No.  1,  beginning  on  page  31,  and  extending  to 
page  41,  in  the  transcript"  This  bill  is  com- 
posed of  some  30  paragraphs.  This  state- 
ment does  not  even  point  us  to  the  paragraph 
where  the.  objection  can  be  found,  or  state 
whether  the  objection  was  the  one  in  the  as- 
signment or  the  one  contained  in  the  proposi- 
tion, or  whether  the  objections  contained 
both.  It  does  not  even  inform  us  that  the 
objections  were  made  and  presented  to  the 
trial  court  before  or  after  the  charge  was 
given  to  the  jury.  It  will  take  no  argument 
to  show  the  brief  as  to  this  assignment  nei- 
ther compiles  with  the  rules  nor  the  statute. 
We  do  not  feel  called  upon  to  search  this 
long  bill  of  exceptions  to  ascertain  what 
objections  were  made  to  the  charge  and 
whether  made  in  proper  time. 

[13]  The  eighth  assignment  complains  the 
verdict  Is  excessive.  The  appellants  conclude 
their  brief  with  an  argument  In  which  they 
say  they  are  complaining  of  the  excesslveness 
of  the  verdict  for  the  bearing  it'  will  have 
upon  the  other  assignments  presented,  "rath- 
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er  than  with  any  expectation  that  If  It  stood 
alone  it  would  be  sustained  In  the  form  pre- 
sented."   This  assignment  Is  overruled  for 
the  reasons  given  by  appellants. 
The  case  will  be  affirmed. 


PANHANDLE  &  S.  F.  RT.  OO.  et  al. 
VAUGHN.    (No.  1059.) 

(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
Not.  29,  1910.    On  Motion  for 
Rehearing,  Jan.  3,  1917.) 

1.  Trial  <g=194(20)  —  Instructions  —  Sin- 
olino  Out  Evidence. 

Id  an  action  for  damages  to  a  shipment  of 
cattle,  a  requested  charge  that,  if  the  cattle  were 
damaged  when  unloaded  as  a  result  of  failure  to 
transport  them  with  reasonable  care  and  dis- 
patch, but  the  damages  were  temporary  and 
such  as  should  have  been  overcome  within  a 
reasonable  time  by  the  exercise  of  reasonable 
care  on  the  shipper's  part,  the  jury  in  estimat- 
ing the  damages  should  consider  their  temporary 
nature  and  the  decree  to  which  the  cattle  would 
have  recovered  with  proper  care  and  handling 
by  the  shipper  should  be.  refused,  because  on  the 
weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  439;  Dec.  Dig.  «=al94(20).] 

2.  Gakkhis  ®=>228(3)— Live  Stocx— Damag- 
es—Evidence. 

In  such  action  evidence  as  to  temporary 
damages  to  the  cattle  and  the  degree  to  which 
they  would  have  recovered  with  proper  care  and 
handling  by  the  shipper  was  admissible  upon  the 
real  injury  and  as  affecting  the  question  of  dam- 


[Ed.  Note,— For  other  cases,  see  Carriers, 
Cent  Dig.  |  900;  Dec.  Dig.  «=»228(3).] 

3.  Appeal  and  Bbbob  «=230— Objections 
at  Trial — Evidence — Timely  Objection. 

In  an  action  for  damages  ,to  a  shipment  of 
live  stock,  where  the  shipper  testified  that  his 
cows  were  worth  $5  less  in  the  condition  they 
were  on  arrival  than  if  they  had  arrived  in  rea- 
sonably good  condition,  an  objection,  after  he 
had  fully  answered,  without  any  request  to  have 
the  testimony  stricken  from  the  record,  was  too 
late  to  afford  a  ground  of  exception. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig-  <8=»280;  Trial,  Cent  Dig.  § 
183.] 

4.  Trial  «=252(7)— Instruction— Applica- 
bility to  Evidence. 

In  such  action  a  charge  not  to  consider  any 
application  or  order  for  cars  made  at  one  point 
to  be  furnished  at  another  point  as  binding  upon 
the  defendant  held  properly  refused  as  inappli- 
cable to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  §  002;  Dec.  Dig.  «=»252(7).] 

5.  Trial  <3=»191(11)— Instruction— Assump- 
tion of  Fact— Negligence — Loading  Live 
Stock  Shipment. 

In  an  action  for  damages  to  s  shipment  of 
live  stock  from  delay,  etc.,  a  requested  charge 
that  the  jury  should  not  consider  damages  to  the 
cattle  by  reason  of  the  cows  and  calves  being 
loaded  in  the  same  car  was  properly  refused, 
as  it  assumed  thst  it  would  be  negligence  to  load 
them  together,  and  excluded  the  question  of 
ordinary  care  in  so  loading  them. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
|  481;  Dec.  Dig.  <8=>191(11).] 


0.  Carriers  <8=230(12>— Live  Stock— Action 

for  Damages. 
In  such  action  the  submission  of  the  measure 
of  damages  based  on  their  msrket  value  at  a 
certain  point  Keid  warranted  by  the  evidence  as 
to  their  market  value  at  such  point 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  g  901;  Dec.  Dig.  «=»230(12).] 

7.  Carriers       228(3)— Live  Stock— Action 
for  Damages— Evidence. 

In  such  action  evidence  as  to  the  time  in 
which  a  witness  had  made  a  shipment  over  the 
same  roads  as  far  as  a  certain  point  was  ad- 
missible, where  the  testimony  showed  that  the 
conditions  connected  with  the  shipments  were 
similar. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f  900;  Dec  Dig.  «=»228(3).] 

8.  Carriers      218(8)  —Live  Stock — Action 
for  Damages— liability. 

A  carrier  must  use  ordinary  care  to  prevent 
injury  to  cattle  while  in  the  pens  awaiting  ship- 
ment after  acceptance  for  transportation  if 
such  care,  feeding,  etc.,  becomes  necessary  on 
account  of  a  delay,  notwithstanding  the  contract 
of  shipment  required  the  shipper  to  care  for  the 
cattle  while  in  the  pens  awaiting  shipment. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent. 
Dig.  §§  674-090,  927,928;  Dec.Dig.  <8=>218(8).] 

9.  Appeal  and  Error  cj=>1067  —  Harmless 
Error— In  structio  ns— Refusal. 

In  an  action  for  damages  to  a  shipment  of 
live  stock,  the  refusal  of  defendant's  charge 
that  if  it  had  a  train  on  which  the  shipment 
could  have  moved  at  a  certain  time,  and  that 
the  movement  of  the  cattle  then  would  not  have 
constituted  an  unreasonable  delay,  and  that  they 
would  have  been  moved  then  if  the  shipper  had 
not  agreed  that  they  might  remain  in  the  pens, 
a  verdict  should  be  found  for  defendant  in  view 
of  a  similar  general  charge,  and  of  the  fact  that 
some  time  intervened  between  the  time  the  cat- 
tle were  penned  and  the  agent's  conversation 
with  the  owner,  if  erroneous,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  4229;  Dec.  Dig.  «=>1067; 
Trial,  Cent  Dig.  f  475.] 

10.  Appeal  and  Error  «=>1050(1)— Harmless 
Error— Admission  of  Evidence. 

In  an  action  for  damages  to  a  shipment  of 
live  stock  from  delay  in  transportation,  etc, 
error,  if  any,  in  permitting  an  experienced  ship- 
per to  testify  that  the  cattle  were  damaged  by 
delay  in  the  pens,  in  view  of  the  verdict,  was 
harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 


Error,  Cent  Dig.  «  : 
Dec  Dig.  «=»1050(1).] 


1008,  1009, 


4157; 


On  Motion  for  Rehearing. 

11.  Appeal  and  Error  «s»171(1)— Presenta- 
tion of  Question  —  Requested  Charge  — 
"Change  of  Theory." 
Where  appellant  submitted  specific  grounds 
embodied  in  a  peremptory  charge  why  it  should 
be  submitted  to  the  jury,  he  cannot  on  appeal 
sustain  the  charge  upon  another  and  different 
ground  not  presented  in  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1 1058;  Dec  Dig.  «=>171(1).J 

Appeal  from  District  Court,  Hale  County; 
R.  C  Joiner,  Judge. 

Action  by  Tom  Vaughn  against  the  Pan- 
handle &  Santa  Fe  Railway  Company  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.  Affirmed. 


«t=>For  other  < 
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Terry,  Cavln  &  Mills,  of  Galveston,  Baker, 
Botts,  Parker  &  Garwood,  of  Houston,  H.  S. 
Garrett,  of  San  Angelo,  Madden,  Trulove, 
RTburn  &  Pipkin,  of  Amarillo,  and  C.  E. 
Mays,  Jr.,  of  San  Angelo,  for  appellants. 
Mathes  &  Williams,  of  Plain  view,  for  appel- 
lee. 

HENDRICKS,  J.  The  appellee,  Tom 
Vaughn,  seed  the  Galveston,  Harrlsburg  & 
San  Antonio  Railway  Company,  the  Kansas 
City,  Mexico  &  Orient  Railway  Company  of 
Texas,  and  the  Pecos  &  Northern  Texas  Rail- 
way Company  to  recover  damages  on  account 
of  a  shipment  of  cattle  from  Mart a,  Tex.,  to 
Plain  view,  Tex.,  alleging  twenty-six  hours' 
delay  at  Marfa  on  the  part  of  the  Galveston, 
Harrlsburg  &  San  Antonio  Railway  Company, 
In  loading  out  said  cattle  after  receiving  the 
same,  and  five  hours*  delay  on  the  line  of  the 
Pecos  &  Northern  Texas  Railway  Company 
at  Sweetwater,  Tex.,  before  unloading  them 
at  such  point,  and  an  additional  delay  by 
said  company  of  five  hours  after  the  same  had 
been  reloaded  before  they  were  forwarded 
from  Sweetwater.  It  Is  averred  that  15 
head  of  the  cows  died,  of  the  value  of  $56 
each,  also  5  head  of  calves  died,  of  the  value 
of  $10  each,  and  that  the  remainder  of  the 
shipment  was  Injured  to  the  extent  that  they 
were  worth  $5  less  than  they  would  have  been 
If  properly  transported. 

Upon  the  submission  of  a  general  charge 
the  jury  found  against  the  defendant  Galves- 
ton, Harrlsburg;  &  San  Antonio  Railway  Com- 
pany the  sum  of  $286.26,  and  against  the  de- 
fendants Pecos  &  Northern  Texas  Railway 
Company  and  the  Panhandle  &  Santa  Fe 
Railway  Company  the  sum  of  $795,  and  in 
favor  of  the  defendant  Kansas  City,  Mexico 
A  Orient  Railway  Company,  in  accordance 
with  a  peremptory  instruction  of  the  court 

The  Panhandle  &  Santa  Fe  Railway  Com- 
pany became  a  party  defendant  by  an  amend- 
ment, in  which  it  is  alleged  that  the  Pecos 
A  Northern  Texas  Railway  Company  had 
changed  its  name  to  that  of  Panhandle  ft 
Santa  Fe  Railway  Company. 

[1,2]  The  defendant  seasonably  requested 
the  trial  court  to  give  the  folio  wing  special 
charge,  No.  7,  the  refusal  of  which  is  com- 
plained of  by  the  first  assignment  of  error: 

"Although  yon  may  believe  from  the  evidence 
that  plaintiff's  cattle  were  damaged  when  un- 
loaded at  Plainview,  Tex.,  and  further  believe 
that  such  damages,  or  any  portion  thereof,  re- 
sulted from  the  failure  of  defendants  to  trans' 
port  said  cattle  with  reasonable  care  and  dis- 
patch, yet  If  you  farther  believe  that  such  dam- 
ages were  of  a  temporary  nature  and  such. as 
ahoold  have  passed  away  or  been  overcome  with- 
in a  reasonable  time  by  the  exercise  pf  reason- 
able care  on  the  part  of  the  plaintiff  for  his  cat- 
tle, then  in  estimating  the  damages  to  plaintiff's 
cattle  which  were  not  dead  upon  arrival  at 
Plain  vie  w,  if  you  find  that  any  .of  his  cattle  were 
damaged,,  you  shall  take  into  consideration  the 
temporary  nature  of  such! injuries  and  "damages, 
sad  the*  degree  to  which  said  cattle  would  have 
recovered  afjer  arrival  at  Plainview,  with  the 


exercise  of  proper  care  and  handling  by  the 
plaintiff." 

The  above  charge  is  in  a  different  form 
from  most  of  the  charges  of  a  similar  char- 
acter, and  has  embodied  within  it  a  different 
element  (that  of  ordinary  care  on  a  collateral 
issue)  than  we  are  able  to  find  passed  upon 
by  the  higher  courts.  Ordinarily  a  charge  of 
this  nature,  passed  upon  by  the  appellate 
courts,  is  one  Instructing  the  jury  that  they 
may  take  into  consideration  any  subsequent 
recuperation  or  recovery  of  weight  or  shrink- 
age in  estimating  plaintiff's  damages. 

The  above  question  has  been  much  mooted 
and  considerably  discussed  in  the  appellate 
courts  of  this  state,  and  we  have  concluded 
that  the  better  rule  is  that  such  a  charge 
should  be  refused  because  it  is  on  the  weight 
of  the  evidence  in  singling  out  a  part  of  the 
same  and  giving  undue  prominence  thereto. 
The  testimony,  of  course,  is  admissible  as 
relevant  to  the  real  Injury  to  the  cattle  and 
as  affecting  the  question  of  damages,  measur- 
ed by  the  difference  in  the  market  value. 
This  question  was  considered  by  this  court  in 
the  case  of  Panhandle  &  Santa  Fe  Railway 
Co.  v.  D.  H.  Norton,  Appellee,  188  S.  W.  1011, 
decided  October  18, 1918.  The  general  charge 
of  the  court  in  that  case  was  in  effect  that  in 
arriving  at  the  amount  Of  the  damages  the 
jury  could  take  into  consideration  the  ques- 
tion of  the  recovery,  and  if  they  found  and 
believed  that  the  animals  entirely  recovered, 
and  after  such  recovery  were  of  the  same  or 
greater  market  value  as  they  would  have  been 
If  such  inlury  had  not  occurred  In  the  first 
Instance,  to  find  against  the  plaintiff  and  in 
favor  of  the  defendant.  The  Panhandle  at 
Santa  Fe  Railway  Company  complained  of 
that  charge,  and,  while  the  court  held  the 
charge  erroneous,  it  was  held  that  it  was  a 
charge  benefiting  the  defendant,  and  not  the 
plaintiff.  The  rejected  special  Instruction 
herein  Is,  in  effect,  that  if  the  jury  believed 
that  the  damages  or  Injuries  were  of  a  tem- 
porary nature  and  such  as  should  have  passed 
away  or  been  overcome  within  a  reasonable 
time,  by  the  exercise  of  ordinary  care  on  the 
part  .of  •  the  plaintiff  In  handling  his  cattle, 
they  "shall  take  into,  consideration  the  tem- 
porary nature  of  such  Injuries  and  damages 
and.  the  degree  to  which  said  cattle  would 
have  recovered  after  arrival  at  Plain  view 
with  the  exercise  of  proper  care  and  handling 
by.  the  plaintiff.''  The  injected  element  of  a 
recovery  based  Upon  the  hypothetical  exer- 
cise of  proper  care  and  handling  by  the  plain- 
tiff .would  have  .been  wholly  erroneous  to  have 
submitted  to  the.  Jury.  The  degree  to  which 
(he  cattle  would  have  recovered,  with  the 
exercise  of  proper  care  and  handling  by,  the 
owner,  would  have  been  a  collateral  issue, 
and  the  reaj  merits  of  the  case  could  have 
been  switched  to  the  extent  as  to  wholly  con- 
fuse the  jury  in  arriving  at  a  just  verdict 
^.  .charge  of  a  similar  ,  character  Is  also  dis- 
cussed In  the  case  of  Panhandle  &  Santa  Fe 
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Railway  Company  et  at  v.  Morrison,  191  S. 
W.  138,  decided. this  day,  November.29,  1916, 
by  this  court,  except  that  the  question  of 
ordinary  care  on  the  part  of  the  owner,  also 
Injected  into  that  charge,  is  not  adverted  to. 
Those  two  cases  cite  the  numerous  authori- 
ties on  the  general  question. 

[3]  The  plaintiff,  Tom  Vaughn,  was  permit- 
ted to  testify  over  the  objection  of  defendants 
that  his  cows  were  worth  $5  less  in  the  con- 
dition they  were  In  on  arrival  at  Plainview 
than  they  would  have  been  worth  had  they 
been  in  reasonably  good  condition  when  they 
arrived  at  destination.  The  trial  court  quali- 
fied the  bill  of  exceptions,  which  qualification 
Is  not  shown  by  appellant's  statement  that: 

"No  objection  was  made  to  the  testimony  or 
answers  until  witness  had  fully  testified  on  the 
point  interrogated  about,  and  then  no  request  to 
have  said  testimony  stricken  from  the  record 
was  made." 

We  have  found  many  authorities  discuss- 
ing questions  approximating  the  particular 
question,  but  very  few  that  decide  the  exact 
point  The  bill  of  exceptions  does  not  show 
any  reason  why  appellants'  attorneys  waited 
until  the  answer  had  been  fully  made  before 
the  objection  was  expressed.  The  bill  shows 
that  the  questions  were  explicitly  framed,  at 
least  sufficiently  so  to  apprise  counsel  of  the 
nature  of  the  answer  attempted  to  be  elicited. 
Justice  Hurt  said: 

"But,  concede  their  incompetency,  the  ques- 
tions to  this  witness  were  not  so  framed  as  to 
preclude  objections  when  the  evidence  was  ad- 
mitted by  the  defendant,  and  he  will  not  be  per- 
mitted to  speculate  on  the  answers."  Gonzales 
v.  State,  30  Tex.  App.  203,  16  S.  W.  981. 

Circuit  Judge  Adams,  in  the  case  of  Rail- 
way Co.  v.  Duke,  192  Fed.  809,  112  C.  C. 
A.  667,  uses  the  following  language: 

"After  the  answer  was.  given,  the  defendant 
for  the  first  time  objected  to  the  question  and 
answer  and  on  adverse  ruling  saved  an  excep- 
tion. This  practice  of  permitting  a  question  to 
be  answered  without  objection,  and,  if  perchance 
the  answer  be  unfavorable,  to  then  object  to  both 
-question  and  answer,  is  not  proper  or  fair  prac- 
tice. It  permits  a  party  to  speculate  on  the 
chances  of  a  favorable  answer  before  committing 
himself  against  the  question." 

See  Jones  on  Evidence,  Blue  Book,  vol.  5, 
f  893,  p.  867. 

[4]  The  fourth  assignment  of  error  com- 
plains of  the  refusal  by  the  trial  court  of  the 
following  requested  charge: 

"Ton  are  charged  not  to  consider  any  applica- 
tion or  order  for  cars  made  at  Alpine,  Tex.,  by 
the  plaintiff  or  his  agent,  to  be  furnished  at 
Marfa,  as  binding  upon  the  defendants  in  this 
case." 

The  cattle  were  purchased  by  Vaughn  from 
one  Gist-  Gist  was  to  deliver  the  cattle  in 
the  pens  at  Marfa  preparatory  for  shipment, 
and  an  order  was  made  for  cars  at  Alpine, 
another  and  different  station,  in  some  manner 
communicated  to  the  agent  of  the  Galveston, 
Harrisburg  &  San  Antonio  Railway  Company 
at  Marfa.  The  trial  court  charged  the  jury 
that,  if  the  defendant  Galveston,  Harrisburg 
&  San  Antonio  Railway  Company,  as  alleged 


in  the  petition,  received  and  accepted  the  cat- 
tle for  transportation,  and  "after  receiving 
and  accepting  said  cattle  for  transportation"' 
unreasonably  delayed  the  loading  or  ship- 
ping of  said  cattle,  etc.,  to  find  for  the  plain- 
tiff. Gist  -testified  that  he  had  a  talk  with 
the  agent  of  the  Galveston,  Harrisburg  & 
San  Antonio  Railway  Company  at  Marfa, 
and  was  told  that  the  cars  would  be  ready 
the  next  morning,  June  11th,  at  Marfa.  He 
also  testified  that  the  agent  told  him  to  get 
the  cattle  and  put  them  in  the  pens  and  that 
he  would  have  a  train  there  to  take  them 
out  when  they  got  them  in  the  peas.  Gist's 
broker  or  agent  at  Alpine,  it  seems,  had 
made  the  particular  trade  and  sold  the  cattle 
to  Vaughn.   Gist  also  testified: 

"We  asked  the  agent  about  the  cars,  and  I 
think,  if  I  am  not  mistaken,  he  said  the  cars 
had  been  ordered  by  the  agent  who  sold  my 
cattle  tp  Mr.  Vaughn  from  Alpine." 

The  agent,  Hubbard,  of  the  Galveston, 
Harrisburg  &  San  Antonio  Railway  Company 
at  Marfa,  testified: 

"The  cattle  were  placed  in  the  pens  at  Marfa 
by  the  parties  in  charge  before  the  bills  of  lad- 
ing were  issued.  The  cars  for  these  cattle  were 
ordered  on  the  9th  of  June.  That  was  the 
first  information  I  bad.  The  order  was  placed 
at  Alpine,  and  I  was  informed  of  it.  *  *  * 
The  shippers  told  me  the  cattle  were  on  the  road 
into  Marfa  on  the  10th  of  June,  and  that  they 
would  be  in.  Marfa  the  next  day,  and  they  told 
me  on  the  11th  of  June  at  1:20  p.  m.,  I  believe 
it  was,  that  they  would  be  there  in  half  an  hour, 
and  they  got  there,  as  they  told  me,  at  320.  I 
made  a  record  of  these  things." 

It  is  shown  without  controversy  that  the 
agent  was  acting  upon  the  application  for  the 
cars  made  at  Alpine,  and  acquiesced  in  to 
that  extent  that  the  special  charge  mentioned 
above,  If  submitted  to  the  Jury,  would  have 
been  inappropriate.  The  authorities  cited  by 
appellants  do  not  apply  to  this  character  of 
case. 

[S]  The  appellants  complain  in  their  fifth 
assignment  of  error  of  the  refusal  of  the 
trial  court  to  submit  a  special  charge  to  the 
Jury  that  they  should  not  consider  any  dam- 
ages caused  to  the  cattle  "by  reason  of  the 
cows  and  calves  being  loaded  and  mingled  in 
the  same  car."  This  charge  assumes  that  it 
would  be  negligence  to  load  cows  and  calves 
together,  and  does,  not  submit  to  toe  Jury  the 
propriety  or  question  of  ordinary  care  In 
loading  cows  and  calves  In  the  same  cars. 

The  sixth  assignment  of  error  Is  overruled 
for  the  same  reasons  presented  for  overrul- 
ing the  fourth  assignment 

[I]  The  only  proposition  under  the  seventh 
assignment  of  error  presents  the  following 
complaint: 

"The  court  was  not  authorised  to  submit  the 
measure  of  damages  contained  in  paragraphs  5 
and  8  of  the  main  charge,  because  there'  was  no 
evidence  as  to  the  market  value  of  such  cattle  at 
Plain-view,  Tex.,  at  the  time  arid  in  the  condi- 
tion that  they  actually  arrived." 

Paragraphs  S  and  8  of  the  court's  charge, 
each  addressed  to  the  measure  of  damages 
applicable  to  the  Galveston,  Harrisburg  & 
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San  Antonio  and  the  Panhandle  &  Santa  F4, 
were  in  form  a  correct  charge  on  that  sub- 
ject. The  appellants  In  their  assignments  as- 
sert that  subdivision  "C"  of  paragraph  2  of 
their  written  objections  and  subdivision  "C" 
of  paragraph  4  of  their  written  objections 
complain  of  the  respective  paragraphs  of  the 
court's  charge.  The  objection  In  each  In- 
stance is  "because  there  Is  no  competent  tes- 
timony to  prove  the  measure  of  damages  ap- 
plicable to  this  case."  The  point  made  in  the 
proposition  is  that  there  was.  no  evidence  as 
to  the  market  value  of  the  cattle  at  Plain- 
view  at  the  time  and  In  the  condition  that 
they  actually  arrived.  A  general  objection 
of  the  nature  indicated  would  be  of  very  lit- 
tle avail  to  a  trial  court  for  the  purpose  of 
correcting  any  supposed  error,  for  the  rea- 
son that  In  a  record  of  this  kind  and  a  trial 
of  this  length  a  trial  court  could  readily  say 
that  there  was  competent  testimony  tending 
to  prove  the  measure  of  damages  applicable 
to  the  case.  The  particular  point  In  the 
proposition  was  not  presented  to  the  trial 
judge.  However,  the  plaintiff,  Vaughn,  did 
testify: 

"I  was  familiar  with  the  value  of  such  cows 
as  these  at  Plainview  at  that  time.  Cattle  were 
selling  here  then  from  $66  to  $60.  Cows  such 
as  these  were  worth  $60  at  that  time." 

There  was  considerable  testimony  of  Inju- 
ry to  the  cattle  on  account  of  their  shrink- 
age resultant  from  the  delay.  As  shown, 
Vaughn  testified  they  were  worth  $6  per 
bead  less  than  they  would  have  been  worth 
if  they  had  arrived  at  Plainview  in  a  reason- 
ably good  condition.  The  assignment  is  over- 
ruled. 

[7]  The  witness  Gist,  while  testifying  in 
behalf  of  the  plaintiff,  stated  that  in  May, 
1914,  be  made  a  shipment  from  Marfa,  Tex., 
to  Littlefleld,  Tex.,  over  the  same  roads  as 
plaintiff's  shipment,  as  far  as  Lubbock,  Tex., 
and  said  that  they  made  the  shipment  in  less 
than  36  hours.  This  testimony  was  objected 
to  for  the  reason  that  one  shipment  made  by 
the  witness  In  May  would  not  tend  to  fix 
a  standard  or  prove  whether  defendants  were 
negligent  in  handling  plaintiff's  cattle,  and 
because  it  was  not  shown  that  witness'  cat- 
tle were  shipped  under  similar  conditions, 
the  same  number  of  cars,  in  the  same  kind 
of  train,  and  that  said  witness  was  not  quali- 
fied to  say  what  would  have  been  an  ordinary 
run  from  Marfa  to  Plainview. 

The  only  proposition,  however,  under  the 
eighth  assignment  is  that: 

"It  was  error  to  permit  said  witness  to  testi- 
fy as  to  the  time  made  by  another  of  defendant's 
trains,  in  the  absence  of  a  showing  that  the  con- 
ditions connected  with  said  shipment  and  said 
train  were  similar." 

The  trial  court  also  qualified  this  bill  by 
stating  that  the  witness  had  testified  that 
his  shipment  came  over  the  same  road  from 
the  initial  point  as  far  as  Lubbock,  and  then 
gave  the  distance  from  Lubbock  to  Littlefleld, 
the  latter  being  the  destination  of  witness' 
shipment,  and  also  the  distance  from  Lub- 
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bock  to  Plainview,  and  further  testified  that 
he  was  with  the  Vaughn  shipment  as  far  as 
Sweetwater,  and  that  the  trains  carrying 
each  of  these  shipments  were  the  same.  Ap- 
pellants say: 

"The  qualification  by  the  court  is  not  sup- 
ported by  the  record,  in  that  the  witness  no- 
where testified  to  the  distance  from  Lubbock 
to  Plainview,  or  that  the  trains  carrying  the 
shipments  were  the  same." 

This  witness  testified  as  to  the  distance 
from  Lubbock  to  Plainview  in  this  manner: 

"It  is  39  miles  from  Lubbock  to  Littlefleld, 
and  they  call  it  48  miles  from  Lubbock  to  Plain- 
view." 

He  also  said: 

"The  train  on  which  Mr.  Vaughn's  cattle  were 
carried  was  about  the  same  kind  of  train  as 
the  one  on  which  my  cattle  were  transported  in 
May."  "My  cattle  were  on  a  fruit  train  over 
the  Orient,  and  Tom's  was  too." 

The  real  question  asked  this  particular 
witness  to  which  objection  was  made  was: 

"Do  you  remember,  or  can  you  recollect,  how 
long  yon  were  in  shipping,  how  long  these  cattle 
were  in  being  shipped  from  Marfa  to  Lubbock?" 

The  comparison  really  was  as  to  the  time 
taken  In  making  the  two  runs  over  the  same 
roads  from  Marfa  to  Lubbock.  If  the  simi- 
larity of  conditions  is  an  ingredient  to  the 
materiality  of  this  testimony,  we  think  the 
same  were  sufficiently  similar  for  that  pur- 
pose, as  shown  by  the  testimony.  The  as- 
signment is  overruled. 

[I]  The  plaintiff  requested  special  charge 
No.  1,  which  was  given  by  the  court  to  the 
jury  as  follows: 

"You  are  charged  that  it  was  the  duty  of  de- 
fendant the  Galveston,  Harrisburg  &  Sun  An- 
tonio Railway  Company  to  use  ordinary  care 
to  prevent  injuries  to  plaintiff's  cattle  while 
same  were  in  the  pens  awaiting  shipment  after 
they  bad  been  received  and  accepted  by  said  de- 
fendant for  transportation,  and  if  after  said 
cattle  were  received  by  said  defendant  for  trans- 
portation, it  became  necessary  that  said  cattle 
should  be  fed  to  prevent  injury,  and  said  defend- 
ant did  not  use  ordinary  care  to  feed  said  cattle, 
and  such  failure  was  negligence,  and  because 
of  such  failure,  if  any,  plaintiff's  cattle  were  in- 
jured, then  said  defendant  would  be  liable  to 
plaintiff  for  all  damages  if  any,  caused  said 
cattle  by  such  failure,  if  any,  of  said  defendant" 

It  was  objected  that  the  charge  was  er- 
roneous because  the  defendant  was  not  charg- 
ed with  the  legal  duty  to  feed  plaintiff's  cat- 
tle while  in  the  pens  awaiting  transporta- 
tion ;  because  by  the  terms  of  the  written  con- 
tract the  plaintiff  was  expressly  enjoined 
with  the  duty  to  take  care  of  and  feed  his 
cattle  while  in  the  pens  at  Marfa  awaiting 
transportation ;  because  the  special  charge 
absolutely  ignores  the  fact  that  it  was  the 
plaintiff's  duty  to  exercise  ordinary  care  to 
feed  his  cattle  while  in  the  pens  at  Marfa, 
and  ignored  defendant's  defense  of  contribu- 
tory negligence  in  this  respect ;  because  the 
charge  Ignores  the  issue  as  to  whether  or  not 
the  plaintiff  agreed  or  acquiesced  In  the 
delay  at  Marfa,  and  places  the  duty  upon 
the  defendant,  regardless  of  whether  plaintiff 
consented  to  the  delay  at  Marfa  and  under- 
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took  to  care  for  the  cattle  himself.  However, 
the  only  propositions  under  this  assignment 
are  as  follows: 

First  "It  was  error  for  the  court  to  give  such 
special  charge  because  the  same  places  upon  the 
defendant  Galveston,  Harrisburg  &  San  Antonio 
Railway  Company  the  duty  to  care  for  and  feed 
plaintiff's  cattle  while  in  the  pens,  when  the 
testimony  is  conflicting  as  to  whether  or  not 
said  defendant  had  received  said  cattle  for 
transportation."  Second.  "It  was  error  •  *  * 
because,  as  a  matter  of  law,  it  was  plaintiffs 
duty  to  feed  and  care  for  his  cattle  until  they 
had  been  received  by  the  Galveston,  Harrisburg 
&  San  Antonio  Railway  Company  for  immedi- 
ate transportation,  and  the  testimony  in  this 
case  shows  that  said  cattle  were  not  so  received 
by  defendant  until  the  12th  of  June,  1914." 

It  Is  noted  that  the  special  charge  did  not 
devolve  the  duty  upon  the  railway  company 
to  feed  and  care  for  the  cattle,  unless  It  be- 
came necessary  to  do  so,  and  not  until  after 
they  had  been  received  and  accepted  by  the 
defendant  for  transportation.  These  cattle 
were  placed  In  the  pens  on  the  11th  at  Marfa 
for  shipment,  and  were  not  shipped  until  the 
12th.  The  agent  of  Galveston,  Harrisburg 
&  San  Antonio  testified  that  they  were 
brought  in  and  placed  In  the  pens  at  8:20 
p.  m.,  and  that  the  shipper  reported  them 
ready  for  shipment  at  that  time  on  the  Utb. 
It  Is  shown  that  the  order  for  the  cars  re- 
ceived by  him  from  Alpine  on  the  9th  of 
June  waa  really  accepted  by  him  for  that 
purpose.  He  testified  that  the  shippers  told 
him  that  the  cattle  were  on  the  road  Into 
Marfa  on  the  10th  of  June,  and  would  be 
there  the  next  day,  and  that  he  made  a  rec- 
ord of  all  these  things.  Gist,  representing 
the  plaintiff,  testified  that  he  had  a  talk  with 
the  agent  at  Marfa  on  the  morning  before 
the  cattle  were  brought  In  (the  10th),  and 
the  agent  told  him  the  cars  would  be  ready 
the  next  morning  (the  11th)  at  Marfa;  that 
the  agent  said  to  go  ahead  and  get  the  cattle 
and  that  they  would  get  out  as  soon  as  he 
got  them  in;  that  the  agent  told  him  to  go 
ahead  and  get  the  cattle  and  put  them  In  the 
pens  and  that  they  would  have  a  train  there 
to  take  them  out  when  they  got  them  in  the 
pens,  and  they  remained  in  said  pens  there- 
after for  about  80  hours.  There  Is  not  the 
slightest  testimony  in  this  record  that  the 
Galveston,  Harrisburg  &  San  Antonio  Rail- 
way Company's  agent  In  any  -manner  refused 
to  receive  the  cattle  as  a  representative  of 
the  carrier  at  the  time  they  were  placed  In 
the  pens.  It  is  clearly  Inferable  that  at  first, 
as  between  the  agent  and  the  other  parties, 
there  was  every  expectation  of  an  Immediate 
shipment  It  Is  true  this  agent  testified: 

"The  cattle  were  in  the  pens  and  partly  in 
the  cars  at  Marfa  when  I  first  saw  them.*' 

However,  there  was  considerable  done  and 
said  previous  to  that  time  with  reference  to 
the  penning  of  the  cattle  and  the  expectation 
of  shipment  We  do  not  think  the  testimony 
1s  conflicting  as  to  whether  the  defendant  re- 
ceived the  cattle  for  transportation ;  neither 
do  we  think  that  the  testimony  shows  that 


the  cattle  were  not  received  by  the  defend- 
ant's agent  until  the  12th  of  June,  1914,  as 
raised  in  the  two  propositions  mentioned. 
The  contract  was  not  signed  until  the  cattle 
were  loaded. 

"The  duty  of  feeding  and  watering  the  cattle, 
if  it  became  necessary  on  account  of  the  delay, 
devolved  upon  defendants  while  the  cattle  were 
awaiting  shipment  in  their  pens,  notwithstand- 
ing the  fact  that  the  contract  of  shipment  con- 
taming  the  provisions  set  out  above  was  offered 
in  evidence.  The  company's  responsibility  at- 
taches as  soon  as  the  cattle  are  delivered  to  it 
in  its  pens,  after  Which  time  a  failure  to  exer- 
cise ordinary  care  on  its  part  to  prevent  injury 
would  render  it  liable  in  damages  to  the  own- 
er." Railway  Co.  v.  Crawford,  146  S.  W.  330, 
and  authorities  therein  cited. 

The  ninth  assignment  is  overruled. 

[t]  The  tenth  assignment  of  error  Is  a 
complaint  of  the  trial  court's  refusal  of  de- 
fendant's special  charge  No.  13,  which  was, 
in  substance,  that  if  the  jury  believed  from 
the  testimony  that  the  Galveston,  Harrisburg 
&  San  Antonio  Railway  Company  had  a  train 
on  which  the  shipment  could  have  moved  at 
about  4  o'clock  In  the  afternoon  of  June  11, 
1914,  and  that  the  movement  of  the  cattle  at 
the  time  would  not  have  constituted  an  un- 
reasonable delay  on  the  part  of  the  Galveston, 
Harrisburg  &  San  Antonio  Railway  Com- 
pany, and  that  said  defendant  would  have 
moved  plaintiff's  cattle  on  said  train  had  it 
not  been  for  the  acquiescence  on  the  part  of 
plaintiff,  Vaughn,  that  said  cattle  remain  in 
the  pens  at  Marfa  until  the  next  day,  in  or- 
der that  they  might  be  transported  without 
unloading  at  Alpine,  Tex.,  a  verdict  should 
be  returned  In  favor  of  the  Galveston,  Har- 
risburg &  San  Antonio  Railway  Company. 

The  trial  court  In  his  general  charge  In- 
structed the  jury: 

"But  you  are  further  charged  that  you  can- 
not find  against  said  defendant  for  any  damages 
suffered  by  plaintiff's  cattle,  if  any,  because  of 
plaintiffs  agreeing  to  or  acquiescing  in  the 
suggestion  of  the  defendant's  agent  that  the 
cattle  be  hot  shipped  from  Marfa  to  Alpine  on 
the  11th  day  of  June." 

The  plaintiff  and  his  witness  Gist  testified 
that  these  cattle  were  penned  about  noon; 
the  agent  testifying  that  they  were  penned 
about  320  p.  m.  on  the  11th,  according  to 
the  report  made  to  him  by  the  shipper.  As 
stated,  the  cattle  did  not  leave  Marfa  until 
the  next  day  for  alpine,  at  which  point  they 
were  to  be  delivered  to  the  Orient,  a  connect- 
ing carrier.  The  plaintiff  further  testified 
that  the  agent  at  Marfa  Informed  him  that 
there  would  be  po  need  to  make  a  shipment 
of  cattle  on  the  Uth,  as  he  would  not  make 
the  connection  at  Alpine,  and  he  was  inform- 
ed of  this  fact  late  In  the  evening  after  they 
had  penned  the  cattle  and  failed  to  get  a 
train.  If  we  Interpret  the  statement  of  facts 
correctly,  If  plaintiff  had  shipped  his  cattle 
to  Alpine  on  the  11th,  there  Would  have  beesi 
no  train  at  that  place  on  the  Orient  for  the 
purpose  of  forwarding  the  cattle;  hence  they 
would  have  had  to  have  been  unloaded  again 
and  reloaded  for  the  continued  transpafrta- 
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Hon.  The  primary  cause  of  the  delay,  from 
plaintiff's  theory,  was  the  failure  to  Imme- 
diately ship  the  cattle  by  the  Galveston,  Har- 
risburg &  San  Antonio  Railway  Company 
when  they  were  placed  in  the  pens  for  that 
purpose.  It  is  noted  that  there  was  about 
30  hours'  delay  at  Marfa,  and  the  jury  only 
returned  a  verdict  of  $286-26  against  the 
Galveston,  Harrisburg  &  San  Antonio,  though 
returning  a  verdict  of  $786  against  the  Santa 
F&  If  the  cattle  would  have  had  to  have 
been  unloaded  at  Alpine  on  the  11th,  there 
would  have  been  more  Injury  on  that  ac- 
count than  to  have  stayed  in  the  pens  at 
Marfa.  It  is  clear  from  the  record  that  there 
was  some  period  of  time  intervening  between 
the  time  the  cattle  were  penned  and  the  con- 
versation that  occurred  between  the  agent 
and  the  owner  of  the  cattle  on  the  afternoon 
or  evening  of  that  date.  There  is,  of  course, 
a  technical  difference  between  the  two  charg- 
es, the  one  requested  by  the  defendant  Galves- 
ton, Harrisburg  &  San  Antonio  Hallway  Com- 
pany and  the  one  given  by  the  court,  but  it  is 
unlikely  that  any  injury  accrued  to  the  de- 
fendant on  account  of  the  refusal  of  its 
charge.   The  tenth  assignment  is  overruled. 

[10]  Reverting  to  the  third  assignment  of 
error,  it  is  complained  that  the  trial  court 
should  not  have  permitted  the  witness  Gist 
to  testify,  over  the  numerous  objections  of 
the  defendant,  "that  by  reason  of  the  delay 
In  the  pens  at  Marfa  he  would  consider  that 
the  plaintiff's  cattle  were  damaged  about  $2* 
or  $3  per  head."  The  first  proposition  as- 
serts that  this  was  an  opinion  and  conclusion 
of  the  witness  and  inadmissible  on  that  ac- 
count; the  second,  that  the  testimony  was 
inadmissible  because  it  is  not  a  proper  meth- 
od of  proving  the  measure  of  damages;  the 
third,  because  from  the  witness'  own  state- 
ment he  was  shown  not  to  be  qualified  to 
give  the  testimony.  This  witness  had  more 
than  25  years'  experience  in  the  cattle  busi- 
ness. At  the  time  of  the  trial  he  owned  and 
conducted  four  ranches,  had  bought  and  sold 
a  great  many  cattle,  and  had  had  consider- 
able experience  in  shipping  cattle,  and  had 
made  several  shipments  of  cattle  from  the 
station  at  Marfa,  two  of  which  were  in  the 
section  of  country  In  which  Plain  view  was 
situated.  He  testified:  ' 

That  holding  the  cattle  in  the  pens  at  Marfa 
affected  their  flesh  and  strength  and  rendered 
then>  less  fit  to  stand  the  shipment.  "The  hold- 
ing of  these  cattle  at  Marfa  in  the  pens  injured 
them— holding  them  there  and  starving  them  for 
twenty-six  hours.  It  was  bound  to  weaken 
them.  It  decreased  their  flesh  and  weakened 
their  condition,  and  that  would  certainly  affect 
their  market  value.  If  these  cattle  had  gone 
on  to  Plainview  without  suffering  any  injuries, 
except  such  as  cattle  necessarily  suffer,  they 
would  have  been  worth  less  at  Plainview  than 
they  would  have  been  worth  had  they  not  been 
held  in  the  pens  at  Marfa  go  long.  From  my  ex- 
perience as  a  shipper,  considering  the  distance 
these  cattle  were  shipped  and  the  condition  they 
were  in,  these  cattle  could  have  been  shipped 
from  Marfa  to  Plainview,  and  should  have  ar- 
rived there  in  ordinarily  good  condition.  I  don't 
tee  why  they  could  not 


While  this  witness'  testimony  assigned  as 
erroneous  Indicates  that  he  hesitated  consid- 
erably in  delivering  his  opinion,  and  at  one 
period  in  the  examination  stated  that  he 
could  not  give  it  because  he  had  not  seen 
the  cattle  at  Plainview  when  they  arrived 
there,  it  is,  however,  evident  from  the  ex- 
perience of  this  witness  as  a  cattleman  and 
as  a  shipper  be  had  a  conception  of  what 
would  constitute  a  usual  run  as  to  this  par- 
ticular shipment.  He  was  with  these  cattle 
during  the  time  of  the  delay  at  Marfa,  and 
did  not  leave  the  train  until  they  arrived  at 
Sweetwater,  where  they  were  delivered  to 
the  Santa  Fe  for  transportation  to  Plainview. 
The  jury  on  account  of  the  small  verdict 
against  the  Galveston,  Harrisburg  ft  San 
Antonio  evidently  took  Into  consideration  the 
alleged  acquiescence  of  Vaughn,  the  owner  of 
the  cattle,  to  the  agent's  statement  at  Marfa 
in  holding  them  from  the  11th  to  the  12th 
for  shipment.  The  shipper  had  already  testi- 
fied that  the  cattle  were  damaged  some  $5 
per  bead,  and  the  market  value  of  the  par- 
ticular cattle  at  Plainview  at  the  time  of  de- 
livery was  sufficiently  shown.  If  the  admis- 
sion of  this  testimony  could  be  held  to  be 
technically  erroneous,  which  we  seriously 
doubt,  considering,  however,  the  whole  rec- 
ord, we  likewise  think  with  reference  to  this 
assignment  that  the  testimony  was  wholly 
harmless. 

It  is  unnecessary  to  discuss  the  eleventh 
assignment  of  error,  which  is  practically  a 
review  of  the  whole  case  and  of  the  same 
matters  raised  in  previous  assignments. 

The  judgment  of  the  trial  court  is  affirmed. 

On  Motion  for  Rehearing. 

Complaint  is  made  in  the  motion  tor  re- ' 
hearing  that  we  merely  overruled  the 
eleventh  assignment  of  error,  with  the  state- 
ment that  said  assignment  raised  questions 
disposed  of  and  discussed  under  other  as- 
signments of  error.  It  is  said  In  addition  to 
the  questions  raised  by  preceding  assign- 
ments that  the  eleventh  assignment  raises 
the  question  of  a  release  clause  In  the  ship- 
ping contract  pleaded  by  the  appellant  Gal- 
veston, Harrisburg  &  San  Antonio  Railway 
Company  of  all  claims  for  damages  occurring 
prior  to  the  loading  of  the  cattle. 

The  particular  question  we  did  not  dis- 
cuss, because  It  was  'not  raised  by  the  as- 
signment. The  third  proposition  under  this 
assignment  does  assert  that  all  damages  aris- 
ing prior  to  the  signing  of  the  written  con- 
tract were  released,  for  a  consideration,  in  a 
particular  provision  of  that  contract.  The 
assignment,  however,  Is  a  complaint  of  the 
refusal  of  the  trial  court  of  a  peremptory 
instruction  requested  by  the  Galveston,  Har- 
risburg tc  San  Antonio  -  Railway  Company. 
It  Is  to  be  noted  that  the  special  charge  had 
appended  to  it,  as  suggestions,  and  as  advis- 
ory instructions  to  the  trial  Judge,  five  dis- 
tinct grounds  why  a  peremptory  verdict 
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should  be  returned  by  the  jury,  and  not  one 
of  them  raises  the  question  that  the  shipper, 
by  a  special  contract,  released  all  damages 
accruing  prior  to  the  time  the  written  con- 
tract was  signed  and  the  cattle  were  loaded 
at  Marfa.  The  peremptory  instruction,  with 
the  live  grounds  asserted  therein  for  the  per- 
emptory verdict,  with  a  motion  in  hsec  verba 
for  new  trial  based  thereupon,  and  the  as- 
signment necessarily  predicated  literally  up- 
on the  same,  and  not  including  the  particular 
proposition,  excludes  the  point 

The  trial  court  In  his  general  charge  sub- 
mitted only  the  liability  of  the  defendants 
based  upon  their  duty  as  a  common  carrier. 
Appellant's  brief  in  this  court  does  not  com- 
plain, one  way  or  the  other,  as  to  any  omis- 
sion In  not  submitting  a  written  contract  to 
the  jury.  Plaintiffs  pleaded  an  antecedent 
oral  contract  to  the  written  contract  with  the 
usual  allegations  that  the  latter  was  signed 
after  the  cattle  were  loaded,  and  the  court 
did  not  submit,  so  far  as  we  are  advised,  the 
written  contract.  Whether  the  trial  court 
regarded  the  oral  contract  as  proven  neither 
are  we  Informed  by  the  briefs,  and  there  Is 
no  complaint  In  that  respect  of  the  general 
■charge  of  the  court. 

[11]  In  this  condition  for  appellant  to  sub- 
mit specific  grounds  embodied  in  a  peremp- 
tory charge  why  the  same  should  be  submit- 
ted to  the  jury,  and  In  this  court  to  then 
assert  a  proposition  to  sustain  the  charge 
upon  another  and  different  ground  never- 
presented  to  the  trial  court,  will  not  be  con- 
sidered, especially  in  view  of  the  record. 


THOM  v.  FIRST  NAT.  BANK  OF  NEW 
BOSTON.    (No.  1687.) 

{Court  of  Civil  Appeals  of  Texas.  Texarkana. 
Dec.  6,  1916.    Rehearing  Denied 
Jan.  4,  1917.) 

Usubt  «=»141  —  Penalty  —  Right  to  Re- 
cover. 

The  maker  of  a  note  for  the  purchase  price 
of  land  who  paid  no  usurious  interest,  and  no 
more  than  he  agreed  to  pay  for  the  land,  can- 
not recover  the  penalty  for  usury  from  a  bank 
to  which  the  note  was  transferred  in  payment  of 
a  previous  note  of  the  payee  which  did  include 
usury. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  i  427 ;  Dec.  Dig.  <8=141.] 

Appeal  from  District  Court,  Bowie  County ; 
H.  F.  O'Neal,  Judge. 

Action  by  the  First  National  Bank  of  New 
Boston  against  J.  A.  Thorn.  Judgment  for 
plaintiff  on  Its  action,  and  denying  relief  to 
defendant  on  his  cross-action,  and  defendant 
appeals.  Affirmed. 

J.  B.  Manning,  of  New  Boston,  for  appel- 
lant Johnson  A  Boswell,  of  New  Boston,  for 
appellee. 

LEVY,  J.  Appellee  sued  J.  A.  Thorn,  as 
maker,  and  J.  M.  Smith,  M.  J.  Smith,  and 
Ann  Smith,  as  indorsers,  of  two  notes  ex- 


(Tex. 

ecuted  by  J.  A  Thorn  In  part  payment  of  the 
purchase  price  of  57  acres  of  land.  One  of 
the  notes  was. for  $220,  and  the  other  for  $70, 
each  due  and  payable  to  the  order  of  James 
M.  Smith  on  November  1,  1914.  James  M. 
Smith,  in  the  due  course  of  trade  and  for  a 
valuable  consideration,  transferred  the  notes 
by  indorsement  to  the  bank. 

J.  A.  Thorn  by  cross-action  sought  to  re- 
cover of  the  bank  the  penalty  for  alleged 
usurious  interest  The  court  sustained  a 
demurrer  to  the  cross-action.  And  the  ques- 
tion for  review  on  appeal  Is  only  as  to  the 
ruling  of  the  court  in  sustaining  the  demur- 
rer. 

It  is  believed  that  there  was  no  error  In 
the  ruling  of  the  court.  It  does  not  appear 
from  the  allegations  in  the  cross-action  that 
appellant  paid  any  usurious  interest  When 
appellant  executed  and  delivered  to  Smith, 
as  part  of  the  purchase  price  of  the  land,  the 
note,  such  note  became  the  absolute  prop- 
erty of  Smith.  And  when  the  bank  accepted 
the  note  from  Smith  In  payment  of  the  alleg- 
ed previously  executed  note  charged  to  be 
usurious,  then  the  bank  received  and  collect- 
ed from  Smith,  and  not  appellant  the  alleged 
usurious  Interest.  The  effect  would  be  to 
make  Smith  the  person  paying  usurious  in- 
terest if  the  Interest  was  usurious  at  all. 
Roberts  v.  Coffin,  22  Tex.  Civ.  App.  127,  53 
S.  W.  597 ;  Taylor  v.  Sturgis,  29  Tex.  Civ. 
App.  270,  68  S.  W.  538;  Taylor  v.  Shelton,  134 
S.  W.  302.  And  it  does  not  appear  that  ap- 
pellant was  paying  for  the  land  a  greater 
sum  than  be  obligated  himself  to  pay  unto 
Smith,  his  vendor.  Association  v.  Hay,  23 
Tex.  Civ.  App.  98,  56  S.  W.  580;  Association 
v.  Winans,  24  Tex.  Civ.  App.  544,  60  S.  W. 
825. 

This  judgment  is  affirmed. 


RICHARDSON  et  al.  v.  GENERAL  ASSEM- 
BLY OF  THE  CHURCH  OF  THE 
LIVING  GOD  et  al.  (No.  7649.) 

(Court  of  Civil  Appeals  of  Texas.  Dallas.  Jan. 
6,  1917.) 

1.  Religious  Societies  <8=»25 — Interference 
— Injunction, 

In  suit  by  the  General  Assembly  of  a  church 
to  restrain  former  preachers  of  a  congregation 
from  interfering  with  the  congregation's  use  of 
its  church  property,  evidence,  although  jaome- 
what  conflicting,  held  to  conclusively  show  that 
defendants  were  so  acting  as  to  disturb  the  con- 
gregation by  interfering  with  the  affairs  of  the 
church  as  to  its  control  and  peaceful  manage- 
ment 

[Ed.  Note.— -For  other  cases,  see  Religious  So- 
cieties, Cent  Dig.  Si  154-167;  Dec.  Dig.  <8=»25.] 

2.  Religious  Societies  «=»4— Incobfobatior 
—Acq  uiebcence. 

Where  a  church  was  operating  under  a  char- 
ter adopted  by  a  large  majority  of  its  members 
and  for  some  time  acquiesced  in  by  defendants, 
it  had  a  right  to  proceed  without  interference 
from  defendants,  whether  or  not  the  provisions 
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of  the  charter  ware  is  accord  with  the  ideas 
of  defendants. 

[Ed.  Note.— For  other  cases,  see  Religious  So- 
cieties, Cent  Dig.  U  3,  6-14;  Dec.  Dig.  «=>4.] 

Appeal  from  District  Court,  Henderson 
County;  John  S.  Prince,  Judge. 

Salt  by  the  General  Assembly  of  the 
Church  of  the  Living  God  and  another 
against  W.  H.  Richardson  and  another. 
From  judgment  for  plaintiffs,  defendants  ap- 
peal. Affirmed. 

W.  R.  Bishop  and  J.  J.  Faulk,  both  of 
Athens,  for  appellants.  E.  P.  Miller,  N. 
Frank  Faulk,  and  W.  L.  Faulk,  all  of  Athens, 
for  appellees. 

RAINET,  0.  J.  This  Is  a  suit  by  appellee 
the  General  Assembly  of  the  Church  of  the 
Living  God  and  Charlie  Chase  against  ap- 
pellants W.  H.  Richardson  and  J.  S.  Pendle- 
ton, seeking  to  restrain  "the  defendants,  or 
either  of  them,  from  further  using  or  in  any 
wise  interfering  with  the  plaintiffs'  use  and 
enjoyment  of  said  property  and  premises." 
A  writ  of  injunction  was  issued. 

Appellants  answered  by  general  demurrer 
and  various  special  exceptions,  by  general  de- 
nial, and  specially  that  appellant  Richard- 
son was  a  minister  of  the  Church  of  the  Liv- 
ing God;  that  he  in  1905  organized  and  es- 
tablished a  local  church  in  Athens ;  that  un- 
der his  administration  and  work  said  church 
grew  and  rapidly  increased  in  membership, 
so  much  so  that  they  needed  a  place  of 
worship,  and  in  February,  1916,  he  and  oth- 
er members  of  said  church  bought  the  lot  and 
built  the  house,  and  that  the  same  was  then 
and  there  dedicated  exclusively  for  religious 
purposes;  that  the  deed  was  made  to  Chas. 
Chase,  Berry  Miller,  and  Benny  Boggess, 
as  trustees  for  such  church,  to  be  held  by 
them  and  their  successors  in  office;  that 
Richardson  and  Pendleton  were  members  of 
said  church  and  have  been  ever  since  in  good 
standing;  that  defendants  have  the  right  to 
hold  said  church  for  the  purpose  of  worship, 
and  that  plaintiffs  are  attempting  to  change 
and  pervert  said  property  to  other  and  dif- 
ferent uses  than  that  for  which  it  was  In- 
tended when  bought  and  paid  for;  that  the 
procuring  of  the  charter  by  the  General  As- 
sembly was  a  cunningly  devised  scheme  to 
take  said  property,  etc.,  and  that  it  was  done 
without  the  consent  of  the  Church  of  the  Liv- 
ing God.  It  was  further  pleaded  that  de- 
fendants and  those  with  them  had  the  right 
to  take  possession  and  control  said  premises, 
etc. 

A  trial  was  bad  on  the  merits,  and  judg- 
ment was  rendered  in  favor  of  plaintiffs  upon 
peremptory  Instructions  given  by  the  court; 
the  injunction  was  perpetuated  and  defend- 
ants restrained  from  occupying  or  attempt- 
ing to  occupy  said  church  building,  or  inter- 
fering with  plaintiffs'  free  use  and  enjoyment 
of  the  same  In  conducting  the  affairs  of  said 


church.  From  this  Judgment  an  appeal  was 
taken. 

Conclusions  of  Fact. 

The  Church  of  the  Living  God  Is  a  reli- 
gious organization  of  the  negro  race.  Its 
church  government  is  composed  of  a  General 
Assembly  and  local  congregations.  The  Gen- 
eral Assembly  holds  annual  meetings  and 
consists  of  delegates  and  preachers  from  all 
the  local  churches,  and  was  organized  over 
20  years  ago.  Local  congregations  in  church 
affairs  act  in  accordance  with  the  rules  of 
the  General  Assembly,  which  is  similar  to  the 
Methodist  Conference,  or  the  Presbyterian 
Church  in  General  Assembly  or  Synod.  It  ap- 
points preachers  for  the  local  churches,  usu- 
ally respecting  the  nomination  made  by  the 
local  church. 

The  local  church  of  the  Living  God  was  es- 
tablished in  Athens  about  10  years  ago  by 
the  General  Assembly  of  said  church.  The 
organization  has  been  continuously  kept  up 
ever  since ;  preacher  and  deacons  selected  an- 
nually In  accordance  with  the  rules  and  reg- 
ulations of  the  General  Assembly.  The  Rev. 
L.  G.  Snell  was  the  local  preacher  for  and 
during  the  year  1914,  and  was  returned  by 
the  General  Assembly  for  the  year  1915. 
From  December  22  to  27,  1914,  the  General 
Assembly  of  said  church  was  in  session  at 
Greenville,  Tex.;  while  in  session  there  the 
Revs.  W.  H.  Richardson  and  J.  S.  Pendleton, 
the  defendants  in  this  suit,  now  appellants, 
were  called  on,  as  were  all  other  preachers, 
to  settle  with  the  General  Assembly  for  all 
collections  made  by  them  during  the  church 
year,  and  to  pay  all  back  Indebtedness.  A 
resolution  was  passed  that  all  falling  to  do  so 
should  be  silenced.  On  this  resolution  being 
passed  the  two  defendants,  the  Revs.  Rich- 
ardson and  Pendleton,  tendered  their  resig- 
nations, which  were  accepted,  and  they  im- 
mediately left  the  General  Assembly  before  it 
adjourned.  Defendant  Richardson  came  im- 
mediately to  Athens,  stating  he  had  been  sent 
by  the  General  Assembly  to  start  a  revival 
meeting  at  Athens,  that  many  of  the  other 
preachers  were  coming  right  on  from  the  As- 
sembly to  assist  in  it,  and  that  the  Rev. 
Pendleton  would  arrive  on  the  next  day.  The 
day  defendant  Richardson  arrived,  he  preach- 
ed that  night,  a  collection  was  taken  up  for 
him ;  he  then  and  there  obtained  the  consent 
of  the  congregation  present  and  one  of  the 
deacons  to  carry  on  the  revival  until  the 
preacher  and  delegates  should  return  from 
the  General  Assembly,  and  announced  that 
the  Rev.  J.  S.  Pendleton  would  preach  there 
in  the  church  the  next  night  (Monday).  Dur- 
ing Monday  defendant  Richardson  went 
around,  saw  several  members,  among  others, 
Deacon  Blanton,  and  invited  them  out  to 
hear  Rev.  Pendleton  preach,  saying  they  were 
going  to  have  a  business  meeting  that  night 
and  elect  new  officers.  Rev.  Pendleton  came, 
Richardson  being  present,  and,  as  announced, 
Pendleton  preached.  After  preaching  def  end- 
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ant  Pendleton  asked  all  who  were  not  mem- 
bers of  the  church  to  retire,  saying  that  he 
was  going  to  hold  a  business  meeting  and 
elect  new  officers,  but  Deacon  Blanton  pro- 
tested, blew  out  the  lights,  and  stopped  the 
business  meeting;  the  local  preacher,  Snell, 
some  of  the  deacons  and  delegates  to  the  Gen- 
eral Assembly  still  being  absent  On  the  next 
evening  (Tuesday)  the  bell  rang  again,  and 
the  crowd  turned  out  to  the  meeting.  By  this 
time  the  deacons  and  delegates  had  got  back 
from  the  General  Assembly,  and  Martin,  the 
assistant  local  preacher  for  Athens,  got  up 
that  night  to  preach,  and  defendant  Rich- 
ardson got  up  in  the  pulpit  in  front  of  him 
and  said  he  (Richardson)  was  going  to 
preach.  The  deacons  tried  to  get  Richardson 
to  sit  down;  he  would  not,  and  they  phoned 
for  Sheriff  Morrow,  who  went,  found  the 
congregation  in  an  uproar,  arrested  Richard- 
son standing  in  the  pulpit  in  front  of  Preach- 
er Martin.  The  sheriff  said  the  crowd  all 
seemed  to  be  against  Richardson.  The  as- 
sistant preacher  (Martin)  preached  after 
Richardson  was  arrested  and  taken  off.  Aft- 
er preaching  Martin  announced  he  would 
preach  there  again  the  next  night  (Wednes- 
day), and  on  Wednesday  night  both  defend- 
ants, Richardson  and  Pendleton,  were  there 
sitting  up  in  the  pulpit.  The  meeting  ran  on 
all  the  week,  Martin  preaching,  Richardson 
and  Pendleton  being  there  present  And 
every  night  after  adjournment  Richardson 
would  announce  that  he  would  preach  there 
the  next -night  And  one  night  In  front  of 
the  church  he  halloed  out  loud  that  he  was 
going  to  preach  there  the  next  night.  One 
night  during  the  meeting  one  of  the  deacons 
took  a  vote  of  the  church  on  the  question 
for  all  "who  wanted  to  retain  their  preach- 
er, Rev.  Snell,  and  stand  by  the  constitution 
of  the  church  to  stand  up,  and,  after  seating 
them,  requested  all  that  were  opposed  to 
stand  up,  and  the  vote  stood  44  to  16  in  favor 
of  the  church  organization  and  retaining 
their  preacher,  Snell.  The  last  night  that 
Martin  preached  Richardson  still  announced 
that  he  would  preach  there  the  next  night 
and  occupy  the  church,  and  they  got  the  city 
marshal,  Plnkerton,  to  keep  order  until  they 
could  get  Judge  Prince  to  grant  an  injunc- 
tion. The  night  the  city  marshal  was  there 
Is  when  they  took  the  vote  whlc^i  stood  44  to 
16.  The  deacons  forbade  Richardson  and 
Pendleton  preaching,  and  had  to  sue  out  an 
injunction  to  stop  them.  *  *  *  On  the 
26th  day  of  July,  1913,  acting  under  appoint- 
ment from  the  General  Assembly,  then  being 
held  in  Marlln,  Tex.,  several  of  the  preach- 
ers, Including  the  defendants,  Richardson  and 
Pendleton,  drew  up  a  charter  incorporating 
the  General  Assembly;  the  purpose  as  set 
out  in  said  charter  was: 

"For  the  protection  of  its  property;  organise 
and  baild  church  houses,  chapels,  auditoriums, 
and  all  other  church  edifices  necessary  for  the 
dissemination  and  furtherance  of  the  gospel 
truths  and  maintaining  of  orphanages  and  wid- 


ows' homes ;  purchase,  own  and  hold  all  proper- 
ty bought  bequest  or  otherwise  (under  its  corpo- 
rate name)  by  any  of  its  members  or  any  person 
whomsoever;  for  maintenance  of  religious  and 
charitable  purposes;  the  said  property  shall  for- 
ever be  owned,  controlled,  and  governed  solely 
and  exclusively  for  the  purposes  herein  con- 
tained." 

This  document  was  forwarded  to  the  secre- 
tary of  state  for  his  action.  He  returned  it 
saying  the  purposes  did  not  comply  with  the 
statute  referring  the  committee  to  subject  2, 
art  642,  R.  S.  (now  subject  2,  art  1121,  R. 
S.),  which  he  said  would  designate  the  cor- 
poration for  which  they  were  praying.  Act- 
ing on  this  suggestion  the  subcommittee  im- 
mediately went  before  Ben  M.  Richardson, 
an  attorney  at  law  at  Athens  and  a  notary 
public,  and*  had  him  to  draw  the  charter  In 
accordance  with  the  Instructions  from  the 
honorable  secretary  of  state.  The  purpose 
as  made  out  by  him  under  said  section  of 
the  statute  read  as  follows : 

"The  purpose  for  which  it  is  formed  the  sup- 
port of  any  benevolent,  charitable,  educational 
or  missionary  undertaking." 

This  was  immediately  on  the  15th  day  of 
August  1913,  filed  in  the  office  of  the  secre- 
tary of  state.  In  this  charter  is  Included  the 
names  of  the  two  defendants,  Richardson 
and  Pendleton,  as  trustees,  and  this  is  the 
charter  the  church  has  been  acting  under 
ever  since  it  was  filed  in  the  office  of  the 
secretary  of  state,  August  15, 1913.  The  doc- 
trines of  the  church  were  in  no  way  changed, 
nor  the  church  management  and  the  General 
Assembly  went  along  meeting  as  it  had  be- 
fore, each  local  church  sending  up  its  dele- 
gates and  preachers  as  before,  appointed  to 
their  respective  charges.  After  the  charter 
was  issued  in  August  1913,  both  defendants, 
Richardson  and  Pendleton,  went  right  on 
and  worked  under  it  without  complaint  Aft- 
er the  charter  was  issued  in  August  1913,  a 
General  Assembly  was  held  right  in  Athens, 
a  few  months  later  in  December,  1S13,  at 
which  said  charter  was  voted  on  and  adopted, 
both  defendants,  Richardson  and  Pendleton, 
were  present  at  said  December,  1918,  General 
Assembly  and  continued  working  under  this 
charter  until  December,  1914,  at  Greenville, 
when  they  resigned  after  being  called  upon 
to  make  settlement  of  funds  in  their  hands. 
The  books  of  the  local  secretary  of  the  local 
church  at  Athens  show  that  there  are  106 
members,  and  secretary  testified  that  88  of 
that  106  members  were  for  retaining  the 
church  organisation  as  it  was  then  being  car- 
ried on  and  their  preacher,  L.  G.  Snell,  and 
only  18  in  favor  of  defendants  and  Richard- 
son. 

Conclusions  of  Law. 

[1]  (1)  The  first  assignment  of  error  com- 
plains of  the  court  for  giving  a  peremptory 
instruction  to  the  jury  to  find  for  the  plain- 
tiffs, contending  that  the  testimony  was 
conflicting,  and  that  the  evidence  falls  to 
show  the  acts  which  authorised  the  writ  of 
injunction.  There  is  some  conflict  in  the  tee- 
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tlmony  of  some  of  the  witnesses  on  immate- 
rial matters,  bat  we  axe  of  the  opinion  that 
It  conclusively  shows  that  the  defendants 
were  so  acting  as  to  disturb  the  congregation 
by  interfering  with  the  affairs  of  the  church 
as  to  its  control  and  peaceful  management. 
Plaintiffs  had  the  right  of  possession  of  the 
property  and  a  right  to  conduct  their  worship 
and  control  their  affairs  as  they  saw  proper, 
without  Interference  of  defendants  In  any 
way.  Richardson  and  Pendleton,  although 
preachers,  were  not  employed  by  the  local 
congregation  at  Athens,  nor  were  they  acting 
under  instructions  of  the  General  Assem- 
bly. 

[2]  (2)  Whether  or  not  the  provisions  of 
the  charter  were  In  accord  with  the  Ideas  of 
the  defendants  we  think  Immaterial.  The 
local  congregation  had  the  right  to  proceed 
under  the  charter  without  Interference  from 
defendants,  which  It  had  agreed  to  do  by  a 
large  majority  of  its  members. 

(3)  There  are  numerous  assignments  of 
error  and  propositions  submitted  by  appel- 
lants, which  we  have  considered,  but  are  of 
the  opinion  that  after  all  the  evidence  Is 
considered,  none  warrant  a  reversal  of  the 
case,  and  that  a  proper  verdict  has  been 
rendered. 

The  Judgment  is  affirmed. 


KRUEGER,  County  Judge,  et  at  v.  GTJI/F,  C 
&  S.  F.  BY.  00.  (No.  7763.) 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Dec  8,  1916.  Rehearing  Denied 
Jan.  25,  1917.) 

1.  Dedication  «=>37 — Street — Acceptance — 
evidence. 

Where  a  recorded  map  of  a  town  designated 
a  street  on  each  side  of  a  railway  reservation 
as  if  extending  over  and  across  it,  and  where 
the  street,  running  through  the  center  of  the 
town,  bad  been  used  as  a  thoroughfare  for  more 
than  30  years  by  travelers  on  foot  and  horse- 
back, and  by  wagons,  except  heavy  wagons, 
there  was  an  acceptance  of  the  part  of  the 
street  which  crossed  the  railroad  track. 

[Ed.  Mote.— For  other  cases,  see  Dedication, 
Cent  Dig.  K  73,  74;  Dec.  Dig.  «s>87.] 

2.  Dedication  <S=>19(6)  —  Map  ob  Plat  — 
Streets—  Effect. 

The  laying  out  of  a  town  into  blocks,  lots, 
and  streets  and  the  making  of  a  plat  showing 
such  streets,  which  plat  was  acknowledged  and 
recorded,  and  the  sale  of  lots  by  reference  to 
it,  was  a  dedication  of  such  streets  to  those 
purchasing  the  lots,  snd  to  the  public. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  «  86,  46;  Dec.  Dig.  «=»19(5).] 

Appeal  from  District  Court,  Austin  Coun- 
ty ;  Frank  S.  Roberts,  Judge. 

Suit  fpr  injunction  by  the  Gulf,  Colorado 
&  Santa  Fe  Railway  Company  against  C.  G. 
Krueger,  County  Judge  of  Austin  County, 
Tex.,  H.  Waak  and  others,  County  Commis- 
sioners, and  Theo.  Broslg,  Road  Overseer  of 
the  Public  Highways  in  the  Town  of  Sealy. 
Judgment  for  plaintiff,  and  defendants  ap- 


peal. Reversed,  and  judgment  rendered  for 
defendants. 

W.  L  Glenn,  of  BeUville,  W.  I.  Hill,  of 
Sealy,  and  C  G.  Krueger,  of  BelMUe,  for 
appellants.  Terry,  Cavin  &  Mills  and  A.  H. 
Cuiwell,  all  of  Galveston,  for  appellee. 

LANE,  J.  This  Is  a  suit  brought  by  the 
Gulf,  Colorado  &  Santa  Fe  Railway  Com- 
pany, appellee,  against  C.  G.  Krueger,  county 
judge  of  Austin  county,  Tex.,  H.  Waak,  H. 
Peters,  J.  E.  Scbaffner,  and  Herman  Sehroe- 
der,  county  commissioners  of  said  county, 
and  Theo.  Broslg,  road  overseer  of  the  public 
highways  In  the  town  of  Sealy,  in  said  coun- 
ty, to  enjoin  and  restrain  them,  their  suc- 
cessors In  office,  agents,  and  attorneys,  from 
opening  Third  or  Main  street  in  said  town 
over  and  across  the  right  of  way  of  said  ap- 
pellee company. 

Appellee  alleged  in  its  original  petition 
that  on  January  23,  1880,  Col.  Walter  G res- 
ham  and  George  Sealy  platted  and  subdivid- 
ed the  land  upon  which  the  town  of  Sealy  is 
located  In  blocks,  lots,  streets,  and  alleys, 
and  reserved  a  strip  of  land  200  feet  wide 
through  said  town  for  a  right  of  way  for  a 
railroad ;  that  they  made  a  plat  of  said  town 
site,  acknowledged  It,  and  had  the-  same  duly 
recorded  in  the  deed  records  of  Austin  coun- 
ty, Tex.,  on  the  9th  day  of  April,  1880,  and 
that  all  sales  of  lots  were  made  by  said 
Gresbam  &  Sealy  with  reference  to  said  re- 
corded plat  or  map;  that  among  others  of 
said  streets  so  laid  out  and  designated  Is 
one  known  as  Third  or  Main  street;  that 
the  property  of  the  Gulf,  Colorado  &  Santa 
Fe  Railway  Company  was  designated  upon 
said  plat  or  map,  and  said  Third  or  Main 
street  did  not  extend  through  or  across  the 
reservation  of  said  railway  company;  and 
that  it  was  never  intended  by  the  then  own- 
ers of  said  land  prior  to  the  dedication  by 
them  of  said  railway  reservation,  nor  by 
said  railway  company,  that  said  Third  or 
Main  street  should  extend  through  said  res- 
ervation. 

The  defendants  in  their  answer  alleged 
that  on  January  23,  1880,  the  town  of  Sealy 
was  laid  out,  platted,  and  a  map  thereof 
made,  duly  acknowledged  In  the  manner  and 
form  required  by  law,  and  was  recorded  In 
the  Deed  Records  of  Austin  County,  Tex.,  in 
volume  X  on  page  6 ;  that  at  the  time  said 
town  was  laid  out  and  platted  the  same  was 
laid  off  in  blocks,  lots,  streets,  and  alleys 
dedicated  by  the  then  owners  of  said  land 
and  premises  upon  which  said  town  of  Sealy 
is  located ;  said  streets  and  alleys  were  dedi- 
cated for  public  use  and  have  been  used  by 
the  public  as  streets  and  alleys  for  a  great 
number  of  years ;  that  said,  town  as  laid  out 
had  streets  dedicated  between  the  blocks 
running  from  north  to  south  and  from  west 
to  east  as  shown  by  said  plat  of  said  town ; 
that  in  the  center  of  said  town  as  platted  Is 
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a  street  100  feet  In  width  running  from  west 
to  east  across  the  right  of  way  of  plaintiff, 
which  said  street  was  designated  and  known 
as  Third  or  Main  street;  that  said  street  is 
the  main  thoroughfare  of  the  town  of  Sealy, 
and  has  been  the  main  thoroughfare  of  said 
town  ever  since  the  same  was  laid  out,  plat- 
ted, and  dedicated. 

A  jury  was  duly  selected  and  sworn  to  try 
said  cause,  but  after  the  pleadings  of  the 
respective  parties  were  read,  and  all  the  evi- 
dence had  been  introduced,  the  trial  judge, 
upon  his  own  motion,  withdrew  the  case 
from  the  jury  and  entered  judgment  perpetu- 
ally enjoining  and  restraining  appellants 
from  opening  or  attempting  to  open  a  high- 
way across  appellee's  railroad  opposite  what 
is  known  on  the  map  pleaded  by  both  parties 
as  Third  or  Main  street  of  said  town  of 
Sealy.  .  From  this  judgment  all  of  the  de- 
fendants have  appealed. 

By  appellants'  first  assignment  of  error  it 
is  insisted  that  in  January,  1880,  the  then 
owners  of  the  land  upon  which  the  town  of 
Sealy  Is  situated  In  Austin  county,  Tex.,  and 
before  any  town  was  located  thereon,  caused 
said  land  to  be  laid  off  into  blocks,  lots, 
streets,  and  alleys ;  and  thereafter  caused  to 
be  made  a.  map  or  plat  of  said  land  so  laid 
off,  showing  the  then  contemplated  town  of 
Sealy;  that  said  map  or  plat  was  duly  ac- 
knowledged by  said  parties  in  manner  and 
form  as  required  by  law,  and  in  a  few  weeks 
thereafter  they  caused  the  same  to  be  duly 
recorded  in  the  deed  records  of  said  Austin 
county ;  that  said  map  or  plat  so  acknowl- 
edged and  recorded  shows  blocks,  lots,  streets, 
and  alleys  of  the  town  of  Sealy  as  laid  off 
by  the  owners  of  said  land,  as  contended  by 
appellants ;  that  said  lots  were  sold  to  vari- 
ous persons,  describing  the  same  with  refer- 
ence to  the  streets  as  shown  by  said  map  or 
plat ;  that  there  was  also  shown  on  said  map 
or  plat  a  railway  reservation  in  anticipation 
that  the  track,  switches,  and  depot  of  the 
Gulf,  Colorado  &  Santa  Fe  Railway  Company 
would  thereafter  be  constructed  thereon; 
that  said  platted  reservation  is  not  inconsist- 
ent with  the  uses  of  the  streets  so  platted, 
but  consistent  therewith ;  that  said  map  is  a 
written  instrument,  and  by  its  terms  and  on 
its  face  it  unequivocally  and  irrevocably  ex- 
tends and  dedicates  Third  or  Main  street,  in 
said  town  of  Sealy,  over  and  across  said 
railway  right  of  way ;  that  said  map  is  un- 
ambiguous in  its  terms  and  on  its  face,  and 
shows  that  said  Third  or  Main  street  was  ex- 
tended and  to  be  extended  over  and  across 
said  railway  right  of  way;  that  therefore 
the  trial  court  erred  In  permitting  plaintiff's 
witness  Col.  Walter  Gresham  to  testify,  over 
the  objections  of  defendants,  that  it  was  not 
the  intention  of  those  who  platted  and  laid 
out  the  town  of  Sealy,  as  shown  by  said  map, 
to  extend  Third  or  Main  street  over  and 
across  said  railway  reservation,  but  that  it 
was  their  intention  that  said  Third  street 
and  all  the  other  streets  running  from  west 


to  east  through  said  town  should  be  opened 
only  to,  and  not  across,  said  reservation,  be- 
cause the  map  or  plat  so  executed  and  re- 
corded shows  said  town  as  It  was  originally 
platted  into  blocks,  lots,  and  (streets,  and 
shows  on  its  face  that  Third  or  Main  street 
was  laid  out  to  extend  from  the  western 
boundary  of  said  platted  town  100  feet  in 
width  across  said  railway  right  of  way  to 
its  eastern  boundary,  and  the  same  cannot 
be  varied  by  parol  testimony  showing  a  dif- 
ferent Intention  from  that  shown  by  the  map 
or  Instrument  itself. 

If  the  contention  of  appellants,  as  shown 
by  their  first  assignment,  is  sustained,  it  set- 
tles the  issues  presented  by  this  appeal  and 
requires  at  our  hands  a  reversal  of  the  judg- 
ment rendered  In  favor  of  appellee  and  of 
the  rendition  of  a  judgment  In  favor  of  ap- 
pellants. 

[1]  Both  parties  pleaded  the  original  map 
or  plat  of  the  town  of  Sealy,  which  was 
thereafter  introduced  irf  evidence  by  appel- 
lants. By  said  map  or  plat  It  is  shown  that 
the  town  of  Sealy  Is  laid  off  with  its  streets 
running  practically  from  north  to  south  and 
from  west  to  east;  that  from  its  south 
boundary  line  to  Its  north  boundary  line 
there  is  a  distance  of  2300  feet;  that  a  rail- 
way reservation  is  shown  thereon  extending 
through  said  town  from  south  to  north  200- 
feet  in  width.  The.  streets  running  from 
west  to  east  shown  by  said  map  begin  on  the- 
north  and  are  numbered  from  north  to  south 
consecutively  1  to  7,  and  shown  to  be  80  feet 
wide  on  each  side  of  said  railway  reserva- 
tion; that  the  part  of  same  on  one  side  of 
said  reservation  corresponds  with  the  same 
on  the  opposite  side  thereof  in  every  particu- 
lar, as  if  but  an  extension  of  the  same  street, 
except  Third  or  Main  street,  which  is  shown* 
to  be  100  feet  wide  on  both  sides  of  said  des- 
ignated railway  reservation  and  is  designat- 
ed on  the  map  as  "3rd  or  Main  street,"  The 
words  "3rd  or,"  as  shown  on  the  map,  are  on 
the  west  Bide  of  the  said  designated  railway 
reservation,  and  the  words  "Main  street"  are 
on  the  east  side  thereof.  All  the  other  streets 
running  from  west  to  east  are  designated  on 
the  map  as  "1st,"  "2nd,"  etc.;  these  desig- 
nating words  or  abbreviations  appearing  oa 
the  west  side  of  said  designated  reservation 
only.  On  said  map  there  appears  the  follow- 
ing: 

"This  map  of  the  plan  of  'Sealy'  Is  hereby- 
adopted  and  all  sales  of  lota  therein  made  by  us 
will  be  made  with  reference  to  it. 

"Walter  Gresham. 
"George  Sealy." 

We  think  the  contention  of  appellants 
should  be  sustained.  The  undisputed  evi- 
dence shows  that  Third  or  Main  street  runs 
practically  through  the  center  of  the  town 
of  Sealy,  and  has  been  used  as  its  main  thor- 
oughfare for  more  than  30  years,  and  that 
during  all  these  years  people  traveling  Third 
or  Main  street  on  foot  or  horseback  often 
cross  over  said  railway  where  said  street  Is- 
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'shown  on  said  map  to  cross  the  same,  and 
that  wagons  sometimes  cross  over  the  said 
railway  at  said  point,  but  that  on  account 
of  the  failure  and  refusal  of  the  railway 
Company  to  erect  a  proper  crossing  over  its 
track  heavy  wagons  cannot  cross  at  said 
point.  We  cannot  agree  with  the  contention 
of  appellee  that,  although  the  public  has 
used  Third  or  Main  street  on  both  sides  of 
the  railway  track  for  36  years  as  the  princi- 
pal thoroughfare  of  said  town  of  Sealy,  it 
has  done  nothing  to  show  that  it  had  accept- 
ed, if  acceptance  was  necessary,  that  part  of 
said  street  which  crosses  said  railway  track. 
Such  long  and  continuous  use  was,  In  our 
opinion,  an  acceptance  of  the  entire  street 
from  its  western  to  its  eastern  terminals. 

In  Ruling  Case  Law,  vol.  8,  p.  894, 1  18,  it 
Is  said: 

"A  plat  is  analogous  to  dedication  by  deed, 
and  sometimes  merely  a  variant  phrase  thereof, 
and  likewise,  closely  allied  to  the  doctrine  of  in- 
cidents and  appurtenances  to  grants  by  deed, 
and  to  certain  doctrines  referable  to  the  sub- 
jects of  easements,  private  ways,  and  vendor  and 
purchaser,  is  the  doctrine  of  dedication  by  plat, 
whereby  the  owner  of  a  tract  of  land  is  held  to 
dedicate  such  portions  thereof  as  are  designated 
for  public  use  on  a  plat  with  reference  to  which 
he  sells  lots  out  of  the  tract.  Dedication  by 
plat  is  a  common  method  of  dedicating  streets, 
public  sidewalks,  and  public  parks  and  squares. 

In  Ruling  Case  Law,  vol.  13,  p.  25,  in 
speaking  of  a  dedication  by  plat,  It  is  said: 

"There  is  a  complete  dedication  as  against 
him,  even  though  the  street  is  not  accepted  by 
the  public  authorities,  or  is  not  opened  and  im- 
proved for  public  use.  and  such  dedication  is 
none  the  less  serviceable  on  that  account." 

The  case  of  City  of  Corslcana  v.  Zorn,  97 
Tex.  317,  78  S.  W.  924,  is  a  case  where  it  is 
shown  that  Mrs.  Johanna  Zorn  was  the  own- 
er of  ten  acres  of  land  within  the  limits  of 
the  city  of  Corslcana.  This  land  was  divided 
into  blocks,  lots,  and  streets.  A  map  was 
made  showing  said  platted  land,  which  was 
designated  on  said  map  as  block  373.  This 
map  was  caused  to  be  recorded  by  Mr.  Zorn 
in  Navarro  county's  record  of  deeds,  with  the 
knowledge  and  consent  of  said  Johanna  Zorn. 
Thereafter  lots  were  sold  to  various  persons. 
The  deeds  by  which  said  lots  were  conveyed 
called  for,  and  said  lots  were  described  by 
reference  to,  said  map.  In  that  case  our 
Supreme  Court  said: 

"And  the  right  thus  passing  to  the  purchasers 
is  not  the  mere  right  that  the  purchaser  may 
use  these  streets  or  other  public  places  accord- 
ing to  their  appropriate  purposes,  but  a  right 
vesta  in  the  purchasers  that  all  persons  what- 
ever, as  their  occasions  may  require  or  invite, 
may  so  use  them.  In  other  words,  the  sale  and 
conveyance  of  lots  in  the  town,  and  according 
to  its  plan,  imply  a  grant  or  covenant  to  the 
purchasers  that  the  streets  and  other  public 

S laces,  indicated  as  such  upon  the  plan,  shall 
e  forever  open  to  the  use  of  the  public,  free 
from  all  claim  or  interference  of  the  proprietor 
inconsistent  with  such  use.    *    *  * 
"The  effect  of  the  deed,  then,  from  Mrs.  Zorn 


and  her  husband  to  the  different  purchasers  of 
lots  in  Zorn's  addition,  was  to  convey  to  such 
purchasers  the  right  that  they  and  all  persons 
should  be  permitted  to  use  the  streets  and  al- 
leys for  the  purposes  designated  upon  the  said 
plat  for  all  time,  and  this  conveyance  vested  in 
the  public  and  in  the  city  of  Corsicana,  as  the 
organized  representative  of  the  public,  the  right 
to  take  possession  of  and  use  said  streets  and 
alleys  whenever  the  progress  and  development 
of  the  town  should  make  it  necessary  so  to  do. 
Meier  v.  Portland  [16  Or.  600]  19  Pac.  610,  1 
L.  R.  A.  856:  Elliott  on  Roads  &  Streets,  f 
118;  Town  of  Derby  v.  Ailing,  40  Conn.  410. 
It  is  objected  on  the  part  of  Mrs.  Zorn  that 
there  has  been  no  acceptance  by  the  city  of  the 
dedication.  There  was  no  necessity  for  such  ac- 
ceptance; for  the  right  which  vested  in  the 
purchasers  of  the  different  lots,  and  through 
them  in  the  public,  was  irrevocable.  It  was 
not  expected  that  the  streets  and  alleys  should 
all  be  opened  at  once,  but,  as  is  well  known  in 
the»  history  of  such  transactions,  many  years 
might  elapse  before  the  settlement  of  that  part 
of  the  city  would  require  the  use  of  such  streets. 
In  the  case  of  Meier  v.  Portland,  before  cited, 
the  court  said:  'Nor  does  the  proprietor  or  the 
purchasers  anticipate  that  all  the  streets  shown 
upon  the  plat  will  be  immediately  opened  and 
used.  It  is  generally  known  and  understood 
that  a  large  portion  of  them  will  not  be  re- 
quired for  use  for  many  years  after  the  town 
is  laid  out,  that  their  necessity  will  depend  upon 
its  future  development  and  growth,  and  that 
they  will  remain  in  abeyance  until  the  public 
exigencies  demand  that  they  be  opened  and 
improved.  Nor  does  the  dedication  impose  any 
such  burden  upon  the  public  as  would  imply 
that  its  acceptance  might  be  refused.' " 

See,  also,  Sanborn  v.  City  of  Amarlllo,  42 
Tex.  Civ.  App.  115,  93  S.  W.  473;  Meier  v. 
Portland  a  Co.,  16  Or.  500,  19  Pac.  610,  1 
L.  R.  A.  856. 

[2]  It  is  clear  from  what  has  been  said 
that  we  have  reached  the  conclusion  that 
the  laying  off  of  the  town  of  Sealy  Into 
blocks,  lots,  and  streets,  and  making  a  map 
showing  thereon  such  -  blocks,  lots,  and 
streets,  and  thereafter  acknowledging  such 
map,  and  causing  the  same  to  be  recorded  in 
the  records  of  deeds  of  Austin  county,  and 
thereafter  selling  lots  by  reference  to  said 
map,  was  a  dedication  of  such  streets  to 
those  purchasing  Bald  lots  and  to  the  public. 
We  also  think  that  the  use  made  of  Third  or 
Main  street,  as  shown  by  the  undisputed  evi- 
dence, In  connection  with  the  dedication  and 
map,  was  ample  acceptance  of  said  dedica- 
tion, If  such  acceptance  by  the  public  was 
necessary  under  such  circumstances. 

We  have  also  reached  the  conclusion  that 
the  undisputed  admissible  evidence  in  the 
case  demanded  at  the  hands  of  the  trial 
court  a  judgment  In  favor  of  appellants  dis- 
solving the  injunction  theretofore  granted 
by  which  they  were  restrained  from  opening 
said  Third  or  Main  street. 

Having  so  concluded,  such  Judgment  is  re- 
versed, and  Judgment  Is  here  rendered  for 
appellants. 

Reversed  and  rendered. 
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COTULLA  STATE  BANK  v.  HEREON  et  aL 
(No.  5746.) 

(Court  of  Civil  Appeals  of  Texas.   San  Anto- 
nio.   Dec  13,  1916.    On  Motion  for 
Rehearing,  Jan.  24,  1917.) 

1.  Banks  and  Banking  «j=>106— Authority 
of  Officers  — Apparent  Scope— Liability 
or  Bank. 

Where  one  deals  with  an  of&cer  or  em- 

Sloyi  of  a  bank  who  at  the  time  represents  or 
olds  out  that  he  has  authority  to  represent 
the  bank  in  the  business  being  transacted,  and 
the  dealer  in  good  faith  and  without  notice  of 
want  of  authority  believes  the  act  within  the 
apparent  scope  of  authority,  he  may  enforce 
the  contract  against  the  bank,  and  where  a 
mere  clerk  temporarily  alone  in  the  bank  ac- 
cepted by  telephone  a  check  on  a  specific  fund 
and  promised  payment  when  presented,  the 
bank  was  liable  to  the  payee. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §i  253-256;  Dec.  Dig.  «=> 
106.] 

On  Motion  for  Rehearing. 

2.  Banks  and  Banking.  <8=>134(4)— Special 
Deposits— Rights  of  Bank. 

When  a  customer  makes  a  special  deposit 
in  a  bank  of  funds  for  the  purpose  of  discharg- 
ing certain  of  his  liabilities  which  may  be  pre- 
sented for  payment,  it  becomes  a  deposit  which 
cannot  be  used  by  the  bank  for  any  other  pur- 
pose, and  is  held  in  the  nature  of  a  trust  fund, 
and  cannot  be  used  to  pay  a  note  due  the  bank 
unless  so  intended  at  the  time  of  deposit 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  f  356;  Dec.  Dig.  ®=» 
134(4).] 

Error  from  Dimmit  County  Court;  J.  O. 
Rouse,  Judge. 

Action  by  H.  A.  Herron  against  the  Cotul- 
la  State  Bank,  the  First  State  Bank  of  Big 
Wells,  and  A.  A.  Luther.  Judgment  for  plain- 
tiff against  all  defendants,  and  the  Cotulla 
State  Bank  alone  brings  error.  Affirmed.  On 
motion  for  rehearing.   Motion  overruled. 

John  W.  Will  son,  of  Cotulla,  Thompson  & 
Oulley,  of  Carrizo  Springs,  and  Williams  & 
Hall,  of  San  Antonio,  for  plaintiff  In  error. 
Vandervoort  &  Johnson,  of  Carrizo  Springs, 
for  defendants  in  error. 

SWEARINGEN,  J.  H.  A.  Herron,  one  of 
the  defendants  In  error,  sued  the  Cotulla 
State  Bank,  the  plaintiff  in  error,  and  A.  A. 
Luther  and  the  First  State  Bank  of  Big 
Wells,  both  the  latter  being  defendants  In  er- 
ror, for  $500  and  Interest,  being  the  amount 
of  a  check  drawn  by  A.  A.  Luther  on  the 
Cotulla  State  Bank,  December  80,  1914,  pay- 
able to  cash  or  bearer  and  Indorsed  by  H.  A. 
Herron.  Plaintiff  below  alleged  that  this 
check  was  accepted  by  the  Cotulla  State 
Bank  and  payment  promised,  before  its  de- 
livery to  and  acceptance  by  H.  A.  Herron. 
Plaintiff  In  error,  the  Cotulla  State  Bank, 
answered,  among  other  allegations,  that  the 
check  was  not  accepted  by  It ;  that  the  party 
answering  for  it  was  not  an  officer  of  the 
bank  and  had  no  authority  to  bind  the  bank 
to  pay  the  check.  Payment  of  the  check  was 
refused  by  the  Cotulla  State  Bank  on  Janu- 


ary 3,  1915.  The  case  was  tried  before  the' 
court  without  a  Jury.  Judgment  was  ren- 
dered in  favor  of  H.  A.  Herron  for  the 
amount  of  the  check,  with  interest,  against 
all  the  defendants.  The  Cotulla  State  Bank 
alone  sued  out  a  writ  of  error,  making  all 
other  parties  to  the  suit  defendants  in  error. 

The  facts  are  that  A.  A.  Luther  made  a 
special  deposit  of  $904  in  the  State  Bank  of 
Cotulla  on  December  29,  1914,  in  pursuance 
of  an  agreement  with  the  'Cotulla  State 
Bank,  acting  through  its  president,  that  the 
bank  would  pay  out  the  amount  of  the  de- 
posit to  parties  whose  names  were  written 
on  a  list  furnished  the  bank  at  the  time  of 
the  deposit,  on  which  list  was  also  written 
the  amount  to  be  paid  to  each  party  named. 
In  accordance  with  this  agreement  A.  A. 
Luther,  on 'December  30,  1914,  Issued  checks 
to  parties  named  on  the  list  and  for  the 
amounts  specified  on  the  list.  Among  oth- 
ers was  the  check  for  $500  for  H.  A.  Her- 
ron. 

When  the  $500  check,  drawn  by  A.  A.  Lu- 
ther on  the  Cotulla  State  Bank,  was  offered 
to  H.  A.  Herron,  he  declined  it  until  It  could 
be  ascertained  that  the  Cotulla  State  Bank 
would  accept  and  pay  It  Thereupon  the 
Cotulla  State  Bank  was  called  by  phone  from 
Big  Wells.  The  call  was  answerd  by  the  Co- 
tulla State  Bank,  by  Willie  Hawkins,  who 
was  in  sole  charge  of  the  bank  on  that  morn- 
ing of  December  31,  1914.  The  check  was 
described  to  him,  and,  after  examining  the 
deposit  account  of  A.  A.  Luther  with  the  Co- 
tulla State  Bank,  he  accepted  the  check  and 
promised  Its  payment,  acting  for  the  Cotul- 
la State  Bank.  Herron  thereupon  accepted 
the  check  in  settlement  of  his  debt  against 
Luther  and  released  collateral.  The  check  In 
due  course  of  business  was  properly  pre- 
sented to  the  Cotulla  State  Bank,  which  re- 
fused payment  A.  A.  Luther  had  a  balance 
of  $575.39  of  the  special  deposit  In  the  Co- 
tulla State  Bank  when  the  $500  Herron 
check  was  accepted  and  payment  promised. 
The  duties  of  Willie  Hawkins  were  to  keep 
the  books  of  the  bank,  receive  deposits,  pay 
checks,  and,  during  the  noon  hour  or  when 
the  president  and  cashier  were  absent,  as 
on  the  morning  of  the  acceptance  of  the 
check,  to  act  as  sole  custodian  and  manager 
of  the  bank  during  business  hours.  Her- 
ron did  not  know  what  individual  accepted 
the  Herron  check  for  the  Cotulla  State  Bank, 
nor  what  limitations  there  were  on  his  au- 
thority. 

Appellant's  only  assignment  is  as  follows: 
"The  court  erred  in  rendering  judgment  on 
said  alleged  guaranty  of  payment  of  the  check 
in  question,  because  such  judgment  of  the  court 
is  contrary  to  the  law.  for  under  the  evidence 
in  the  case  showing  that  Willie  Hawkins  did 
the  talking  for  the  Cotulla  State  Bank  and  the 
evidence  being  undisputed  that  the  said  Willie 
Hawkins  was  a  mere  clerk  and  bookkeeper  for 
the  Cotulla  State  Bank,  he  not  being  an  officer, 
stockholder,  or  director  of  said  bank,  and  hav- 
ing no  authority  to  bind  said  bank,  and  that 
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even  If  the  said  Willie  Hawking  had  guaranteed 
over  the  telephone  to  pay  the  check  upon  which 
this  suit  is  brought,  said  Cotulla  State  Bank 
would  not  be  liable  for  the  payment  of  the  said 
check,  said  Willie  Hawkins  having  no  power  or 
authority  to  bind  said  bank." 

This  assignment  must  be  overruled  because 
the  trial  court  found,  as  shown  by  the  judg- 
ment rendered,  that  Willie  Hawkins  did  have 
authority  to  bind  the  bank  to  accept  the 
check.  This  finding  is  amply  supported  by 
the  evidence. 

[1]  The  rule  of  law  applicable  to  the  facts 
of  the  present  case  is: 

"Where  one  deals  with  an  officer  or  employe 
of  the  bank,  who  at  the  time  represents  or 
holds  out  to  such  person  that  they  are  invest- 
ed with  the  authority  to  represent  the  bank  in 
the  business  being  transacted,  and  the  dealer  in 
good  faith  and  without  any  notice  of  want  of 
authority  believes  the  act  is  done  within  the 
apparent  scope  of  his  authority,  the  party  so 
dealing  with  such  officer  may  enforce  the  con- 
tract against  the  bank,  and  this  rule  applies 
to  a  teller  as  well  as  the  cashier  or  to  any  per- 
son or  employe  in  the  bank  representing  him- 
self to  the  dealer  as  having  authority  to  rep- 
resent the  bank.  The .  bank  should  not  be 
permitted  to  plead  want  of  authority  in  its  em- 
ploye while  he  is  engaged  in  its  employment, 
especially  where  the  loss  would  fall  upon  an 
ignorant  person  or  one  having  no  knowledge 
whatever  of  the  different  rules  of  law  holding 
and  releasing  banks  upon  the  principle  of  notice 
or  want  of  notice  or  special  or  general  author- 
ity. If  a  bank  places  behind  its  counters  an 
employ^  who  will  transcend  his  authority  and 
insists  upon  transacting  business  with  the 
bank's  customers  entirely  outside  his  specified 
duties,  such  parties  dealing  with  him  have  the 
right  to  assume  that  he  has  been  delegated  to 
perform  such  business,  and  the  bank  should  be 
held  for  all  his  acts.  Magee  on  Banks  and 
Banking,  p.  214;  Bank  v.  Martin,  70  Tex.  643, 
8  S.  W.  507,  8  Am.  St  Rep.  632;  7  Corpus 
Juris,  p.  526,  {  130. 

The  judgment  is  affirmed. 

On  Motion  for  Rehearing. 

In  addition  to  the  grounds  appearing  In 
our  former  opinion  for  affirming  the  judg- 
ment in  the  case  at  bar,  there  Is  another 
which  we  omitted  to  develop. 

It  was  pleaded  and  proven  that  A.  A.  Lu- 
ther had  made  a  special  deposit  of  $904  In 
the  appellant  bank,  and  that  at  the  time  of 
making  the  special  deposit  a  list  was  fur- 
nished the  appellant  of  the  name  of  each 
party  to  be  paid  and  the  amount  to  be  paid 
each  of  the  named  parties.  On  that  list  was 
written  that  $600  of  the  amount  so  specially 
deposited  would  be  checked  out  to  H.  A. 
Herron.  It  was  also  proven  that  after  Wil- 
lie Hawkins,  for  the  bank,  had  accepted  and 
promised  to  pay  the  said  check  for  $500,  the 
bank  diverted  about  $503,  the  balance  of 
that  special  deposit  of  $904,  and  without  au- 
thority or  notice  applied  It  to  the  liquida- 
tion of  a  debt  due  the  bank  by  A.  A.  Luther. 
There  la  evidence  that  the  bank,  at  the  time 
the  special  deposit  was  made,  had  agreed  to 
extend  the  time  of  payment  of  the  Indebted- 
ness from  Luther  to  the  bank. 

(21  The  law  applicable  to  these  facts  is 


thus  expressed  by-  Magee  on  Banks  &  Bank- 
ing (2d  Ed.)  p.  475,  i  254: 

"When  a  customer  makes  a  special  deposit  in 
a  bank,  of  funds  for  the  purpose  of  paying 
notes  made  by  him,  and  which  may  he  from 
time  to  time  presented  to  the  bank  for  pay- 
ment, it  becomes  a  deposit  which  cannot  be 
used  by  the  bank  for  any  other  purpose.  Such 
funds  are  held  by  the  bank  more'  in  the  na- 
ture of  trust  funds  and  must  be  applied  as  di- 
rected by  the  debtor.  A  special  deposit  cannot 
be  used  to  pay  a  note  due  the  bank  unless  when 
the  deposit  was  made  it  was  understood  and 
intended  to  be  used  for  such  purposes."  Steb- 
bins  v.  Lardner,  2  S.  D.  1277  48  N.  W.  847; 
Hall  v.  Marston,  17  Mass.  575. 

The  motion  for  rehearing  is  overruled. 


FIDELITY  &  CASUALTY  CO.  OP  NEW 
YORE  v.  HOUSE.  (No.  1691.) 

(Court  of  Civil  Appeals  of  Texas.  Texarkana. 
Dec.  15,  1916.   Rehearing  Denied 
Jan.  11,  1917.) 

1.  Master  and  Servant  «=>394— Workmen's 
Compensation  Act— Action— Pabties. 

Suit  for  compensation  by  injured  employs' 
is  expressly  authorized  by  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  arts.  5246i  and  5246yyy, 
against  the  company  which  insures  the  em- 
ployer's liability. 

„  [Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec,  Dig.  <8=>394.] 

2.  Master  and  Servant  <8=»416— Workmen's 
Compensation  Act  —  Determination  by 
the  Industrial  Accident  Board  — Con- 
clusiveness. 

Under  Vernon's  Sayles'  Ami.  Civ.  St  1914, 
art  6246q,  providing  that  all  questions  arising 
under  the  Workmen's  Compensation  Act,  if 
not  settled,  shall,  except  as  otherwise  herein 
provided,  be  determined  by  the  industrial  ac- 
cident board,  but  that  any  interested  party  who 
is  not  willing  and  does  not  consent  to  abide  by 
the  final  ruling  and  decision  of  said  board  may 
sue  on  the  claim  in  a  competent  court,  and 
the  board  shall  proceed  no  further  towards 
the  adjustment  of  the  claim,  such  board  having 
with  the  consent  of  the  injured  employe1  de- 
cided the  claim,  its  decision  is  final;  and  he 
cannot  sue  thereon  in  court 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  «J=>416.] 

Appeal  from  Harrison  County  Court;  Geo. 
L.  Huffman,  Judge. 

Action  by  A.  D.  House  against  the  Fidel- 
ity &  Casualty  Company  of  New  York. 
Judgment  for.  plaintiff,  and  defendant  ap- 
peals.  Reversed  and  remanded. 

This  suit  is  by  appellee  to  recover  of  ap- 
pellant weekly  indemnity  for  14  weeks  from 
May  20,  1915,  alleged  to  be  due  him  as  com- 
pensation provided  by  the  act  relating  to 
employes'  compensation  for  injuries  sus- 
tained in  the  course  of  employment  The  ap- 
pellee was,  as  alleged,  in  the  employment  of 
Marshall  Electric  Company,  and  received  an 
injury  in  his  work  which  resulted  In  total 
disability  to  perform  physical  labor.  The  ap- 
pellant company,  as  alleged,  Issued  its  policy 
of  insurance  in  writing  to  the  Marshall  Elec- 
tric Company,  and  by  the  terms  of  said  pol- 
icy it  agreed  to  pay  the  compensation  pro- 
vided to  be  paid  to  the  Injured  employes  of 
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the  company  under  and  by  virtue  of  the  pro- 
visions of  the  act  of  the  Thirty-Third  Legis- 
lature of  Texas  authorizing  the  organization 
of  the  Texas  Employers'  Insurance  Associa- 
tion. It  is  alleged  that  appellant  did  In  fact 
pay  to  plaintiff  a  sum  of  $9  per  week,  begin- 
ning on  November  20,  1913,  and  continuing 
up  to  and  including  May  20,  1915,  but  re- 
fused to  make  further  payment  Appellant 
answered  by  demurrer  and  general  denial, 
and  a  special  plea  In  substance  that  the 
plaintiff  had  invoked  the  ruling  and  Judg- 
ment of  the  Industrial  Accident  Board  of 
Texas  upon  the  merits  of  claim  against  the 
defendant;  and  that  said  board  had  adjudi- 
cated same,  and  the  adjudication  and  Judg- 
ment were  pleaded  as  a  bar.  The  plaintiff 
demurred  to  the  defendant's  special  plea,  and 
the  demurrer  was  sustained  by  the  court 
The  court  overruled  the  defendant's  demur- 
rer to  plaintiff's  petition.  There  was  a  trial 
before  the  court  without  a  Jury,  and  Judg- 
ment was  rendered  in  favor  of  plaintiff  for 
the  amount  sued  for.  In  view  of  the  disposi- 
tion of  the  case,  it  Is  unnecessary  to  set  out 
the  evidence.  The  record  falls  to  show,  It 
may  be  stated,  the  average  weekly  earnings 
of  the  plaintiff  with  his  employer  at  the 
time  of  the  accident 

Marshall  Thomas,  of  Dallas,  for  appellant 
S.  P.  Jones  and  T.  P.  Harte,  both  of  Mar- 
shall, for  appellee. 

LEVY,  J.  (after  stating  the  facts  aa  above). 
[1]  The  first  assigned  error  complains  of  the 
action  of-  the  court  in  overruling  the  demur- 
rer to  the  petition.  It  Is  believed  that  the 
assignment  of  error  should  be  overruled. 
The  law  provides  that  the  employe  of  a  sub- 
scribing employer  shall  have  no  right  of  ac- 
tion for  damages  for  personal  injuries 
against  such  subscribing  employer,  but  shall 
look  for  compensation  solely  to  the  Texas 
Employers'  Insurance  Association.  Article 
52461,  Vernon's  Sayles'  Stat  And  "associa- 
tion," as  defined  in  article  5246yyy,  "shall 
mean  the  Texas  Employes'  (Employers')  In- 
surance Association'  or  any  other  insurance 
company  authorized  under  this  act  to  secure 
the  payment  of  compensation  to  Injured  em- 
ployes or  to  the  beneficiaries  of  deceased  em- 
ployes." The  law  therefore  expressly  au- 
thorizes the  suit  by  the  employe  against  the 
Insurance  company,  as  here.  And  the  terms 
of  the  particular  policy,  as  alleged,  may  not  be 
so  construed,  it  is  thought,  as  to  not  author- 
ize suit  thereon  by  and  in  the  name  of  the 
injured  employe  of  the  Marshall  Electric 
Company.  Further,  that  the  petition  does 
not  affirmatively  allege  that  notice  was  giv- 
en of  the  Injury  as  required  by  article  5246- 
ppp  would  not,  it  is  thought,  make  the  peti- 
tion subject  to  a  demurrer;  for,  assuming, 
and  not  deciding,  that  it  was  incumbent 
upon  appellee  to  allege  notice,  because  made 
by  the  terms  of  the  act  a  part  of  his  right  of 
action,  the  petition  alleges  such  facts  as  im- 
ply a  waiver  by  appellant  of  such  notice, 


[2]  By  the  second  assignment  of  error,  the 
appellant  contends  that  the  court  erred  In 
sustaining  the  demurrer  to  its  plea,  In  bar 
of  further  recovery  by  appellee,  setting  up 
an  alleged  final  adjudication  and  judgment 
upon  the  claim  by  the  Industrial  Accident 
Board  of  the  state.  The  pleading  avers  that 
appellee  invoked  the  ruling  and  judgment  of 
the  board  upon  the  claim,  and  that  the  board 
heard  the  evidence  and  made  final  ruling 
and  adjudication  of  the  claim.  The  language, 
though  indefinite  is  broad  enough,  it  la 
thought  to  fairly  show  that  appellee  was 
willing  and  consented  to  have  the  board  ex- 
ercise the  statutory  power  given  them  re- 
specting such  claims.  Therefore  the  aver- 
ment may  not  be  regarded  as  so  far  failing 
in  sufficiency,  as  a  technical  pleading,  as  to 
be  the  subject  of  a  demurrer  in  that  respect 
The  question  of  the  sufficiency  of  the  plead- 
ing as  such  aside,  then  the  further  question 
remains  of  whether  or  not  the  adjudication 
by  the  board,  as  pleaded,  is  under  the  stat- 
ute res  adjudicate  between  the  parties  dis- 
putant The  trial  court  It  seems  to  appear, 
sustained  the  demurrer  upon  the  ground,  in 
part,  that  article  5246q  of  the  statute  author- 
ized either  party  Interested  In  the  claim  to 
appeal  or  sue  in  the  courts  upon  the  claim, 
notwithstanding  the  parties  Interested  in  the 
claim  may  have  consented  that  the  board 
finally  determine  the  claim,  if  dissatisfied 
with  or  unwilling  thereafter  to  abide  the 
final  decision  of  the  board  upon  the  claim. 
This  ruling  of  the  court  involves  a  construc- 
tion of  article  5246q,  which  provides: 

"All  questions  arising  under  this  act,  if  not 
settled  by  agreement  of  the  parties  interested 
therein,  shall,  except  as  otherwise  herein  pro- 
vided, be  determined  by  the  industrial  accident 
board.  Any  interested  party  who  is  not  willing, 
and  does  not  consent  to  abide  by  the  final  ruling 
and  decision  of  said  board  on  any  disputed 
claim  may  sue  on  such  claim  or  may  require 
suit  to  be  brought  thereon  in  some  court  of  com- 
petent jurisdiction,  and  the  board  shall  proceed 
no  further  toward  the  adjustment  of  such  claim ; 
provided,  however,  that  whenever  any  *  •  * 
suit  is  brought,  the  rights  and. liabilities  of  the 
parties  thereto  shall  be  determined  by  the  pro- 
visions of  this  act,  and  the  suit  of  the  injur- 
ed employe,  or  persons  suing  on  account  of 
the  death  of  such  employe,  shall  be  against  the 
association,  if  the  employer  of  such  injured  or 
deceased  employe  is  at  the  time  of  such  injury 
or  death  a  subscriber,  as  defined  in  this  act, 
in  which  case  the  recovery  shall  not  exceed 
the  maximum  compensation  allowed  under  the 
provisions  of  this  act  and  the  court  shall  de- 
termine the  issues  in  such  cause  instead  of 
said  board." 

The  language  of  the  article  manifests  the 
Intention,  it  is  believed,  to  make  the  power 
of  the  board  to  finally  decide  and  adjudicate 
the  claim  of  an  injured  employ^  dependent 
upon  the  joint  consent  of  the  parties  inter- 
ested In  the  claim.  It  is  not  as  plainly  ap- 
pears. Intended  to  make  It  compulsory  upon 
the  parties,  without  their  consent  to  have 
submission  of  the  disputed  claim  to  the  board 
for  "the  final  ruling  and  decision  of  said 
board  on  any  disputed  claim"  as  a  substitute 
for  the,  remedy  by  judicial  proceedings;  for 
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the  article  pro  rides  that  a  party  interested  In 
the  claim,  "who  is  not  willing"  and  who 
"does  not  consent"  to  abide  by  "the  final  rul- 
ing and  decision  of  said  board"  in  respect  to 
such  claim,  "may  sue  on  such  claim"  in  the 
regular  courts.   Consequently,  if  the  parties 
disputant  are  "not  willing"  and  "do  not  con- 
sent** to  have  the  board  make  the  final  de- 
termination and  adjudication  of  the  claim, 
then,  as  expressly  provided  by  the  article, 
"the  court"  shall  "Instead  of  said  board"  make 
the   determination  of  "the  issues  in  such 
canse."    But,  on  the  other  hand,  when  the 
parties  interested  in  the  claim  are  "willing" 
and  do  "consent  to  abide  by  the  final  ruling 
and  decision  of  said  board,"  then  there  Is  im- 
plied, and  such  would  be  the  meaning  of  the 
provision,  that  the  "said  board"  shall  Instead 
of  "the  court"  make  "the  final  ruling  and 
decision"  of  the  Issues  respecting  the  claim. 
"The  final  ruling  and  decision  of  Bald  board" 
that  either  of  the  parties  Interested  in  the 
disputed  claim  may  be  unwilling  and  object 
"to  abide  by"  is  made  clear  by  reference  to 
the  duties  enjoined  upon  the  board.  By  the 
terms  of  article  6246qqq,  every  employer  is 
required  to  keep  a  record  of  all  injuries  re- 
ceived by  his  employes  in  the  course  of  their 
employment,  and  to  make  written  report 
thereof,  within  eight  days  after  the  occur- 
rence of  the  injury,  to  the  Industrial  Accident 
Board,  stating,  among  other  things,  the  na- 
ture and  cause  of  the  injury  "and  such  other 
Information  as  the  board  may  require."  The 
making  and  filing  of  this  compulsory  report 
with  the  board  is  contemplated  by  the  act  to 
be  the  commencement  of  the  summary  pro- 
ceedings, authorized  by  the  act,  for  compen- 
sation for  the  injury  happening  to  the  em- 
ploys in  the  course  of  his  employment;  and 
by  the  receiving  and  filing  of  the  compul- 
sory report  of  the  injury  the  jurisdiction  of 
the  board  attaches,  and  the  board  is  requir- 
ed to  proceed  to  Its  adjustment.  But  provid- 
ing, as  article  5246q  does,  that  the  board 
"shall  except  as  otherwise  herein  provided" 
determine  ajl  questions  arising,  and  further 
saying  that  "the  board  shall  proceed  no  fur- 
ther toward  the  adjustment  of  such  claim" 
upon  objection  of  either  party  "to  abide  by 
the  final  ruling  and  decision  of  said  board," 
would  manifest  the  Intention  to  deprive  the 
board  of  the  power  and  jurisdiction,  after  re- 
ceiving and  filing  the  compulsory  report,  to 
proceed  any  further  "toward  the  adjustment 
of  such  claim"  upon  the  objection  of  either 
party  interested.  Thus,  depriving  the  board 
of  the  power  to  proceed  any  further  "toward 
the  adjustment  of  such  claim"  after  the  filing 
of  the  compulsory  report  of  the  injury,  upon 
objection  of  either  Interested  party  to  abide 
the  final  decision  of  the  board,  would  clearly 
go  to  show  that  the  right  to  "sue  on  such 
data"  in  the  courts  was  intended  to  be  made 
dependent  upon  the  want  of  consent  or  ob- 
jection of  either  party  to  the  board's  further 
acting  and  making  "final  ruling  and  decision" 


being  made  or  entered  before  the  board  in 
the  first  instance,  before  the  final  ruling  and 
decision  is  made.  So  the  article  manifests 
the  intention,  it  is  believed,  and  should  be 
construed  as  providing,  that,  where  there  is 
joint  consent  of  the  parties  interested  in  the 
claim  that  the  board  may  make  the  final 
ruling  and  decision  upon  the  disputed  claim, 
the  board  can  exercise  Its  power  to  make 
the  final  decision  and  ruling  upon  the  claim, 
and,  In  that  event,  that  then  such  ruling  and 
decision  of  the  board  upon  the  claim  is 
"final"  and  an  adjudication  of  a  tribunal  of 
last  resort  for  that  controversy,  and  is  in  le- 
gal effect  thenceforth  res  adjudicata  between 
the  parties  disputant 

In  the  case  of  Mlddleton  v.  Texas  Power  ft 
Light  Co.,  185  S.  W.  656,  the  following  lan- 
guage Is  used: 

"The  act  authorises  appeals  from  the  deci- 
sions of  the  board  to  the  courts,  where  a  jury 
trial  of  the  matters  in  dispute,  under  the  law 
as  embodied  in  the  act.  may  be  had." 

It  is  believed  that  the  learned  Chief  Jus- 
tice Intended  by  the  language  to  refer  to  the 
parties  who  did  not  in  the  first  instance  agree 
to  abide  the  final  ruling  and  adjudication  of 
the  board,  and  did  not  Intend  nor  mean  to 
bold  that  such  parties  as  do  consent  in  the 
first  instance  to  abide  the  final  ruling  of 
the  board  are  not  bound  thereafter  by  the 
adjudication  of  the  board.  The  trial  court 
erred,  it  is  believed,  in  sustaining  the  demur- 
rer. 

The  assignment  of  error  No.  5  complains 
of  the  proof  respecting  weekly  earnings  of 
the  plaintiff.  It  is  believed  the  assignment 
should  be  sustained. 

It  Is  unnecessary  to  pass  upon  the  other  as- 
signments, and  no  ruling  will  be  made  there- 
on. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 


CITY  OF  ARANSAS  PASS  v.  USHER  et  al. 
(No.  6776.) 

(Court  of  Civil  Appeals  of  Texas.  San  Antonio. 
Jan.  10,  1917.) 

1.  Pleading  252(2)— Amended  Petition- - 
Sufficiency  —  Reference  to  Abandoned 
Pleading. 

Where  an  amended  petition  was  filed  and  the 
original  petition  discarded,  the  amended  peti- 
tion was  to  be  tested  by  its  own  allegations,  and 
no  reference  to  the  abandoned  pleading  could 
aid  it. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  8  787%;  Dec.  Dig.  <8=»252(2).] 

2.  Appeal  and  Erbob  <8=»518(4)— Review- 
Pleading. 

In  a  suit  against  a  city  and  others  to  en- 
join the  payment  of  certain  city  warrants, 
where  an  amended  petition  was  filed  and  the 
original  petition  discarded,  the  court  could  not 
be  aided  by  a  reference  to  the  original  petition 
where  it  did  not  appear  on  the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  2347;  Dec.  Dig.  «=>51S(4).J 

Appeal  from  District  Court,  San  Patricio 
County;  W.  W.  Walling,  Special  Judge. 
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Suit  for  Injunction  by  Linton  J.  Usher  and 
others  against  the  City  of  Aransas  Pass  and 
others.  Judgment  for  plaintiffs,  and  the  City 
of  Aransas  Pass  appeals.  Affirmed. 

J.  E.  Greer,  of  Aransas  Pass,  for  appellant. 
W.  H.  Young,  of  Aransas  Pass,  and  M.  O. 
Nelson,  of  Sinton,  for  appellees. 

FLY,  C.  J.  This  suit  was  Instituted  by 
Linton  J.  Usher,  W.  H.  Starbuck,  and  C.  F. 
McAllister  against  the  city  of  Aransas  Pass 
and  the  mayor,  clerk,  and  commissioners 
thereof,  the  First  State  Bank,  and  the  Prog- 
ress Printing  Company,  probably  to  obtain 
writs  of  injunction  and  hare  them  perpetuat- 
ed to  prevent  the  payment  of  certain  city 
warrants  issued  by  the  city  to  the  printing 
company.   The  prayer  of  the  petitioners  Is: 

"Wherefore  defendants  haying  been  cited  to 
appear  and  answer,  and  the  writs  of  injunction 
prayed  for  In  plaintiffs'  original  petition  having 
been  issued  and  served  on  each  of  the  defend- 
ants, plaintiffs  pray  as  in  their  original  petition, 
and  for  such  other  and  further  relief,  special 
and  general,  in  law  and  in  equity,  to  which 
they  may  be  entitled." 

[1, 2]  When  the  amended  petition  was  filed, 
the  original  petition  was  discarded,  and  it 
bad  to  be  tested  by  its  own  allegations,  and 
no  reference  to  the  abandoned  pleading  could 
aid  it.  However,  if  this  were  not  the  rule, 
this  court  could  not  be  aided  by  the  refer- 
ence, as  the  original  petition  does  not  appear 
in  the  record.  We  can  infer  that  appellees 
sought  a  permanent  Injunction,  because  the 
court  granted  them  a  Judgment  making  a 
temporary  Injunction  permanent,  although 
the  judgment  falls  to  Indicate  what  is  en- 
joined. This  can  be  ascertained,  however, 
from  the  temporary  writ  of  Injunction  which 
is  embodied  In  the  record.  The  city  alone 
has  appealed,  but  why  it  should  appeal  does 
not  appear  from  anything  In  the  record. 
Why  It  should  be  so  solicitous  about  paying 
the  debt  Is  not  shown. 

The  brief  of  appellant  fails  to  follow  the 
rules,  as  to  briefing  a  cause,  in  any  respect 
None  of  the  assignments  of  error  are  copied 
into  the  record,  and  no  effort  Is  made  to 
present  the  points  raised  by  It  There  Is  no 
fundamental  error. 

The  judgment  is  affirmed. 


BRANHAM  et  al.  v.  HALLAM.    (No.  5751.) 

(Court  of  Civil  Appeals  of  Texas.   San  Antonio. 
Dec.  20,  1916.    Rehearing  Denied 
Jan.  24,  1017.) 

1.  Trial  <S=>350(4,  8)— Special  Issue— Issues 
to  be  Submitted. 
In  an  action  to  recover  attorney's  fees, 
where  defendant  admitted  employing  plaintiff  to 
represent  her  in  a  partition  suit,  and  the  court 
submitted  a  special  issue  as  to  the  value  of  the 
services  rendered  in  that  suit,  a  special  issue,  re- 
quested by  defendant,  as  to  whether  she  employ- 
ed plaintiff  in  connection  with  the  partition  and 


to  recover  a  portion  of  her  father's  estate,  was 
properly  refused  as  immaterial. 

[Ed.  Note.— For  other  Trial,  Cent. 

Dig.  §  j  829,  833 ;  Dec.  Dig.  «=>350(4,  8).] 

2.  Appeal  and  Ebbob  «=»1062 (2)— Harmless 
Ebrob— Refusal  of  Special  Issues. 

Where  an  attorney  sued  for  the  reasonable 
value  of  his  services  in  connection  with  the  par- 
tition of  property  and  for  other  services,  defend- 
ant admitted  the  employment  for  partition,  and 
the  court  limited  recovery  to  the  value  of  the 
services  rendered  in  partition,  defendant  was 
not  prejudiced  by  the  refusal  to  submit  special 
issues  as  to  other  services  which  the  attorney  al- 
leged he  had  rendered: 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4213;  Dec  Dig.  <8=» 
1062(2).] 

3.  Pleading  «$=>127(2)  —  Admissions  —  Serv- 
ices Rendebed. 

In  suit  for  attorney's  fees,  where  the  peti- 
tion alleged  that  plaintiff  was  employed  by  de- 
fendants as  their  attorney  to  enforce  their  rights 
in  an  estate,  to  obtain  a  partition  thereof,  and 
to  recover  their  share  of  the  estate,  with  further 
allegations  as  to  the  nature  of  the  questions  in- 
volved, and  the  answer  admitted  that  plaintiff 
rendered  services  in  connection  with  the  parti- 
tion of  the  estate,  the  services  alleged  in  the  pe- 
tition to  have  been  rendered  were  the  same  as 
those  admitted  by  the  answer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  J  264;  Dec.  Dig.  <S=»127(2).] 

4.  Tbial  «=>350(4)  —  Special  Issue  —  Evi- 
dence—Attorney's  Fee. 

In  a  suit  for  an  attorney's  fee,  where  the 
only  question  was  the  value  of  the  services  ren- 
dered, the  complexity  and  seriousness  of  the 
questions  involved  in  the  proceedings  in  which 
the  services  were  rendered,  which  determined  the 
value  of  the  services,  were  matters  of  evidence 
which  the  jury  should  not  be  required  by  special 
issue  to  find. 

[Ed.  Note.— For  other  cases,  Bee  Trial,  Cent. 
Dig.  |  829;  Dec.  Dig.  «=»350(4).] 

5.  Appeal  and  Ebbob  «j=>1004(1)— Review- 
Verdict— Value  of  Attorney's  Fees. 

The  finding  of  the  jury  as  to  the  reasonable 
value  of  an  attorney's  fees  in  partition  suit  can- 
not be  disturbed  on  appeal,  though  differing; 
greatly  from  defendants'  opinion  of  their  value. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3944,  3946;  Dec  Dig.  *=» 
1004(1).] 

6.  Attorney  and  Client  «=»168— Compensa- 
tion of  Attorney — Interest.  . 

In  an  action  to  recover  the  reasonable  val- 
ue of  services  rendered  by  an  attorney  where  the 
services  had  been  completed  and  demand  made 
for  payment  which  was  refused,  plaintiff  was 
entitled  to  compensation,  commonly  called  inter- 
est for  the  detention  of  the  money  due. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  §  376;  Dec  Dig.  «J=»168.] 

7.  Appeal  and  Error  <8=>930(3)  —  Presump- 
tions—Special  Ibsue— Necessity  for  Re- 
quest. 

Where  neither  party  requested  the  submis- 
sion of  a  special  issue  as  to  the  right  to  interest, 
it  will  be  presumed  that  both  elected  to  leave 
that  question  to  the  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3759 ;  Dec  Dig.  «=»930(3).] 

Appeal  from  District  Court,  Bexar  County  ; 
S.  G.  Tayloe,  Judge. 

Action  by  M.  S.  Hallam  against  Mrs.  Ruth 
Branham  and  another.  Judgment  for  the 
plaintiff,  and  defendants  appeal.  Affirmed. 
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Scott  &  Dodson,  of  Son  Antonio,  for  appel- 
lants. T.  H.  Rldgeway  and  Arnold,  Cozby  & 
Peyton,  all  of  San  Antonio,  for  appellee. 

SWEARINGEN,  J.  This  is  a  suit  by  ap- 
pellee, M.  S.  Hallam,  against  appellants,  Mrs. 
Biitb  Branbam  and  husband,  H.  H.  Bran- 
ham,  to  recover  reasonable  compensation  for 
services  rendered  unto  appellants  in  connec- 
tion with  the  partition  of  the  estate  of  Val- 
entine Weiss,  valued  at  $1,500,000.  The  serv- 
ices were  rendered  in  pursuance  of  an  express 
employment.  Appellants  admitted  the  em- 
ployment for  services  in  connection  with  the 
partition,  but  averred  the  value  thereof  was 
only  $1,600.  The  cause  was  tried  with  a  Ju- 
ry, to  which  was  submitted  the  single  issue 
of  the  value  of  the  services  rendered  in  con- 
nection with  the  partition.  The  Jury  found 
the  value  to  be  $7,750,  for  which  amount 
judgment  was  rendered  against  appellants, 
with  the  addition  of  Interest  on  $7,750  at  0 
per  cent,  from  the  date  after  payment  was 
due  and  refused,  August  1,  1914,  up  to  date 
of  the  judgment. 

Appellee  alleged  that  he  was  employed  by 
appellants,  as  their  attorney:  (1)  To  enforce 
and  protect  the  rights  of  the  said  Mrs.  Ruth 
Branham  in  her  father's  estate ;  (2)  to  obtain 
a  partition  thereof;  and  (3)  to  recover  for 
her  the  share  or  portion  of  said  estate  to 
which  she  was  legally  entitled.  For  the  pur- 
pose of  showing  the  nature  and  extent  of  the 
services,  and  consequently  the  value  of  same, 
appellee  alleged:  That  Valentine  Weiss  died, 
leaving  an  estate  consisting  of  real  and  per- 
sonal property  of  the  value  of  $1,500,000; 
that  Valentine  Weiss  left,  surviving  him,  his 
son,  Percy  H.  Weiss,  and  his  daughter,  Mrs. 
Ruth  Branham,  and  his  second  wife,  Mrs. 
Laura  Weiss,  the  stepmother  of  his  two  chil- 
dren ;  that  some  of  the  estate  was  acquired 
by  Valentine  Weiss  during  his  marriage  with 
his  first  wife,  and  part  of  it  during  his  mar- 
riage with  Mrs.  Laura  Weiss,  the  second 
wife ;  that  property,  valued  at  $97,000  was  in- 
cluded In  the  estate,  which  had  been  vested 
In  Mrs.  Ruth  Branham  as  her  portion  of  the 
community  estate  of  her  deceased  mother, 
but  had  been  conveyed  by  Mrs.  Branham  to 
ber  father,  Valentine  Weiss;  that  the  books 
of  the  estate  showed  a  large  sum  of  money 
had  been  received  by  Mrs.  Ruth  Branham 
from  her  father,  charged  as  advances,  but 
claimed  by  her  as  a  gift  And,  for  the  same 
purpose,  the  said  petition  further  alleges  col- 
lusion to  defraud  appellant ;  and  an  effort  to 
retain  possession  of  appellant's  property  and 
portion  of  the  estate  by  virtue  of  a  trust 
deed ;  and  further  alleges  a  collusion  to  force 
appellant  to  allow  an  exorbitant  value  for  the 
life  estate  of  the  second  wife  in  one-third  of 
the  deceased's  estate. 

Appellants,  In  their  second  amended  an- 
swer, deny  all  of  the  cause  of  action  alleged, 
except  it  Is  expressly  admitted  that  appellee 
was  employed  by  them  as  their  attorney  in 
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connection  with  the  partition  of  the  estate. 
The  said  admission  Is  in  the  following  words: 
"Defendants  say  it  is  true  that  plaintiff  ren- 
dered unto  them  of  his  time  and  services  in  con- 
nection with  partition  of  the  estate  of  V.  Weiss; 
that  said  services  were  for  the  benefit  of  the 
separate  estate  of  the  defendant  Ruth  Branham, 
and  that  defendants  are  obligated  to  pay  plain- 
tiff a  reasonable  fee  or  compensation  for  the 
services  he  so  rendered.  Defendants  say  they 
are  entirely  willing  to  justly  perform  their  obli- 
gation to  plaintiff,  but  they  affirm  that  plaintiff 
is  not  in  any  event  entitled  to  recover  of  them 
or  either  of  them  more  than  $1,500  as  reasonable 
compensation  for  his  said  services." 

The  said  answer  denies  that  such  services 
were  of  the  value  of  $15,000,  as  alleged  by  ap- 
pellee, but  avers  that  the  value  of  said  serv- 
ices was  not  more  than  $1,500. 

There  was  testimony  in  proof  and  disproof 
of  all  of  appellee's  allegations  except  those 
admitted,  viz.  that  appellee  was  employed  and 
under  such  employment  rendered  services  as 
attorney  in  connection  with  the  partition. 

The  court,  without  objection,  submitted  to 
the  jury  the  following  special  issue: 

"Question  No.  1.  What  was  the  reasonable 
value  of  the  services  of  the  plaintiff,  rendered 
unto  the  defendants,  in  connection  with  the  par- 
tition of  the  estate  of  V.  Weiss?  State  in  dol- 
lars." 

Upon  which  issue  the  jury  returned  the 
following  verdict: 

"Pursuant  to  the  instructions  given  us  in  the 
charge  of  the  court,  we,  the  jury,  find  from  the 
evidence  and  make  answer  to  question  propound- 
ed to  us  in  said  charge,  as  follows,  to  wit:  To 
question  No.  1,  we  answer:  $7,750.00.  Seven 
thousand  and  seven  hundred  and  fifty  dollars." 

The  evidence  shows  the  facts,  concerning 
the  character  and  value  of  the  estate,  the 
heirship,  and  the  various  Interests  in  the 
property,  substantially  as  alleged  by  appellee. 

Appellants  In  the  first  five  assignments 
urge  as  error  that  the  court  refused  to  sub- 
mit to  the  jury  five  special  instructions  re- 
quested by  appellants. 

The  requested  Issues  are  as  follows: 

"Did  the  defendants,  or  either  of  them,  employ 
plaintiff  as  their  attorney  about  the  month  of 
-January,  1914,  to  obtain  a  partition  of  her  fa- 
ther's estate,  and  to  recover  for  her  the  share 
or  portion  of  said  estate  to  which  she  was  le- 
gally entitled? 

"Did  the  plaintiff,  by  rendering  his  services, 
recover  for  the  defendant  Mrs.  Ruth  Branham 
the  portion  of  the  estate  of  Valentine  Weiss, 
deceased,  to  which  she  was  entitled? 

"Did  Mrs.  Laura  Weiss,  Percy  Weiss,  and 
George  C.  O'Brien  claim  and  insist  that  the 
property  inherited  by  the  defendant  Mrs.  Ruth 
Branbam  from  her  deceased  mother,  which  was 
deeded  by  said  Mrs.  Branham  to  her  father,  Val- 
entine Weiss,  during  his  lifetime,  was  the  abso- 
lute property  of  the  estate  of  said  Valentine 
Weiss,  deceased,  and  a  part  of  the  community 
property  of  the  said  Valentine  Weiss  and  Mrs. 
Laura  Weiss,  and  did  they,  the  said  Mrs.  Laura 
Weiss,  Percy  Weiss,  and  George  C.  O'Brien,  en- 
deavor to  partition  the  same  as  if  it  had  been 
the  absolute  property  of  the  deceased,  Valentine 
Weiss,  and  refuse  to  return  said  property  to  the 
defendant  Mrs.  Ruth  Branham? 

"Did  Mrs.  Laura  Weiss  and  George  O.  O'Brien 
refuse  to  agree  to  any  kind  of  a  partition  unless 
a  large  sum  of  money  was  given  Mrs.  Laura 
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Weiss  for  a  life  estate  or  interest  in  the  es- 
tate of  Valentine  Weiss,  deceased? 

"Did  Mrs.  Laura  E.  Weiss  and  George  0. 
O'Brien  claim  and  insist  that  all  sums  of  money 
that  Valentine  Weiss,  deceased,  had  given  to  or 
expended  for  the  different  members  of  the  fam- 
ily, should  be  considered  and  treated  as  advance- 
ments, and  that  they  should  each  pay  back  into 
the  estate  what  each  had  drawn  prior  to  his 
death,  or  that  such  sums  of  money  should  be 
considered  in  the  division  of  the  estate  and  de- 
ductions made  from  the  share  of  each,  according 
to  the  amounts  drawn  respectively?" 

[1]  The  first  requested  Issue  was  Immaterial, 
and  properly  refused,  because  it  was  admit- 
ted tbat  appellee  was  employed  to  obtain  a 
partition  of  the  Valentine  Weiss  estate, 
which  is  the  first  part  of  the  question,  and 
an  answer,  either  yes  or  no,  to  the  second 
part,  could  not  affect  the  verdict  in  response 
to  the  special  issue  actually  given. 

[2]  The  second  requested  Issue  is  a  virtual 
repetition  of  the  second  part  of  the  first  ques- 
tion. If  appellants'  theory  Is  correct  that 
appellee  alleged  a  different  employment  from 
that  admitted  by  appellants,  the  third,  fourth, 
and  fifth  requested  instructions  would  prob- 
ably have  been  given  if  appellee  had  request- 
ed them,  for,  under  appellants'  contention, 
the  petition  alleged  employment  for  the  pur- 
pose of  resolving  the  questions  therein  pre- 
sented in  favor  of  appellant  as  well  as,  and  in 
addition  to,  the  service  in  connection  with  the 
partition,  and  there  was  evidence  tending  to 
support  the  issues;  but,  since  the  court  lim- 
ited recovery  to  the  services  in  connection 
with  the  partition  and  thereby  eliminated 
recovery  for  any  other  service,  we  feel  sure 
appellants  have  no  right  to  complain. 

Counsel  for  appellants  have  indulged  in  an 
illustration  showing  familiarity  with  cattle 
contracts,  which  tempts  us  to  illustrate  our 
view  of  the  immateriality  of  the  requested 
issues  to  the  case  at  bar. 

Counsel  say:  "Suppose  a  plaintiff  files  a 
suit  and  alleges  that  he  sold  and  delivered 
100  six  year  old  steers  off  his  ranch  to  the 
defendant  which  were  of  the  reasonable  val- 
ue of  $10,000,  and  suppose  that  In  fact  he 
only  delivered  10  four  year  old  steers  and 
that  they  were  reasonably  worth  but  $800, 
and  suppose  that  the  defendant  generally 
and  specially  denies  that  he  purchased  or 
received  the  100  six  year  old  steers  worth  the 
$10,000."  (For  the  balance  of  this  supposi- 
tion, we  must  abandon  counsel's  language, 
in  order  to  conform  to  our  view  of  the  facts 
in  the  present  case.)  Next,  suppose  that  de- 
fendant admits  that  he  received  the  10  four 
year  old  steers,  but  they  were  reasonably 
worth  only  $160.  And  then  suppose  the 
court  Instructed  the  jury  to  find  the  reason- 
able value  of  the  10  four  year  old  steers. 
"Could  it  be  seriously  contended,"  in  the 
words  of  counsel,  that  the  court  committed 
error  harmful  to  defendant  because  It  re- 
fused to  submit  to  the  jury  questions  of 
whether  the  other  90  head  were  received  by 
defendant,  or  whether  the  other  90  head 
were  six  or  four  years  old,  or  whether  they 


were  not  delivered  on  time  or  In  contract 
condition?  The  defendant  could  not  com- 
plain because  the  court  limited  the  question 
to  the  value  of  the  cattle  admittedly  received 
and  eliminated  all  Inquiry  about,  and  liabil- 
ity for,  the  90  head,  the  receipt  of  which  de- 
fendant denied.  On  the  other  band,  If  plain- 
tiff pleaded  and  introduced  testimony  that 
he  actually  delivered  to  defendant  the  100 
six  year  old  steers,  he  would  unquestionably 
have  been  harmed  by  the  court's  charge  lim- 
iting the  recovery  to  the  reasonable  value  of 
10  four  year  .old  steers;  but  only  the  plain- 
tiff could  complain. 

[8, 4]  The  foregoing  illustration  is  submit- 
ted to  explain  appellants'  theory  that  appel- 
lee alleged  employment  for  services  distinct- 
ly different  from  those  admitted  by  appel- 
lants. In  our  opinion,  the  nature  of  the 
services  alleged  by  appellee  and  admitted  by 
appellants  are  the  same,  the  parties  differ- 
ing only  In  the  appraisement  of  the  value 
of  the  same.  This  wide  variation  in  the  esti- 
mate of  the  reasonable  value  of  the  services 
may  have  grown  out  of  the  different  views 
entertained  by  the  respective  parties  of  the 
seriousness  of  the  complications  anticipated 
or  actually  Involved.  The  complexity  of  the 
questions  and  their  seriousness  are  merely 
facts  to  be  considered  as  evidence  by  the 
jury  in  order  to  determine  the  answer  to  the 
one  controlling  issue  which  was  submitted. 
The  jury  should  not  be  required  to  find  the 
evidence.  Railway  v.  Hapgood,  184  S.  W. 
1076;  Railway  v.  Stevens,  185  S.  W.  390; 
Railway  ▼.  Odom,  185  S.  W.  626 ;  Ramsey  v. 
Bank,  177  S.  W.  209. 

[S]  There  is  a  wide  difference  of  opinion 
between  appellants  and  the  jury  as  to  the 
reasonable  value  of  appellee's  services  In  con- 
nection with  the  partition,  but  this  court  is 
powerless  to  substitute  the  opinion  of  the 
losing  litigant  for  that  of  the  jury. 

The  first  five  assignments  are  overruled. 

[6]  The  sixth  assignment  is  that  the  court 
erred,  in  that  It  added  interest  to  the  amount 
of  the  verdict  of  the  'jury  and  rendered 
judgment  for  the  sum  of  the  two. 

The  petition  alleges  an  obligation  to  pay 
a  reasonable  compensation  In  money  for  serv- 
ices rendered  In  connection  with  the  parti- 
tion of  the  Valentine  Weiss  estate.  It  fur- 
ther alleges  that  these  services  were  com- 
pleted when  the  partition  was  finished,  which 
was  alleged  to  have  been  May  20,  1914.  The 
petition  further  alleges  demand  for  pay- 
ment and  refusal.  The  petition  also  prays 
for  the  reasonable  value  of  the  services  ren- 
dered and  for  Interest  thereon.  Under  the 
pleading  and  evidence  appellee  had  a  legal 
right  to  receive  compensation  for  the  injury 
inflicted  by  detaining  the  amount  of  money 
due  as  reasonable  compensation.  This  la 
not  really  interest,  but  damages  habitually 
denominated  Interest.  Watklns  v.  Junker, 
90  Tex.  584,  40  S.  W.  11. 

[7]  Had  either  appellants  or  appellee  re- 
quested the  submission  to  the  jury  of  the 
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additional  special  issue,  namely,  whether  the 
facts  of  this  case  entitled  appellee  to  inter- 
est, that  special  issue  would  have  been  prop- 
erly given,  for  this  is  the  character  of  case 
where  such  damage  may  be  allowed.  Wat- 
kins  v.  Junker,  90  Tex.  584,  40  S.  W.  12. 

But  no  special  issue  covering  this  item  of 
damage  was  requested;  it  will  therefore  be 
presumed  that  both  parties  elected  to  submit 
that  issue  to  the  court  Itself.  Moore  v.  Pier- 
son,  100  Tex.  113,  94  S.  W.  1132. 

The  sixth  assignment  is  overruled. 

The  judgment  of  the  court  Is  affirmed. 


COCHRAN  v.  GIBSON  et  aL    (No.  1703.) 

(Court  of  Civil  Appeals  of  Texas.  Texarkana. 
Jan.  1,  1917.    Rehearing  Denied 
Jan.  11,  1917.) 

1.  Appeal  and  Erbob  «=>1033(8>— Judgment 
Favorable  to  Party  Complaining. 

In  trespass  to  try  title,  where  defendant  sets 
np  as  his  sole  defense  by  way  of  answer  that 
he  has  a  life  estate  by  virtu*  of  contract,  and 
that  be  made  valuable  improvements,  the  jury 
having  found  that  there  was  no  contract,  hut 
bavin?  awarded  him  $50  in  money,  his  sole  con- 
tention on  appeal  that  the  amount  awarded  was 
inadequate  cannot  be  sustained,  he  not  having 
pleaded  a  right  to  remove  the  improvements,  and 
he  not  being  entitled  to  recover  anything  in  view 
of  the  finding  as  to  the  contract, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4060;  Dec.  Dig.  «=>1033(8).] 

2.  Eminent  Domain  <©=2(1)  —  Judgment  as 
Depbivino  of  Property  without  Compen- 
sation. 

A  judgment  based  on  findings  duly  made 
cannot  be  said  to  deprive  of  property  without 
compensation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §5  3-8;  Dec.  Dig.  <S=>2(1).] 

Appeal  from  District  Court,  Harrison  Coun- 
ty; H.  T.  Lyttleton,  Judge. 

Action  of  trespass  to  try  title  by  Gip  Gib- 
son and  others  against  Jim  Cochran.  Judg- 
ment for  plaintiffs  Gibson,  and  defendant 
appeals.  Affirmed. 

This  was  a  suit  of  trespass  to  try  title, 
brought  by  appellees,  Gip  Gibson  and  bis 
wife,  against  appellant.  The  land  sued  for 
was  60  acres  of  the  John  Ferguson  survey  in 
Harrison  county.  Appellant's  answer  con- 
sisted of  a  plea  of  not  guilty  and  a  plea  in 
which,  after  disclaiming  any  claim  of  title  in 
himself  to  the  fee,  he  asserted  a  right  to  oc- 
cupy and  use  30  acres  of  the  land  so  long 
as  he  lived,  by  virtue  of  a  verbal  contract 
which,  he  alleged,  he  entered  Into  with  his 
brother,  P.  V.  Cochran,  at  a  time  when  the 
latter  owned  It,  and  in  which  he  further  al- 
leged that,  while  occupying  and  using  the 
land  in  accordance  with  such  contract,  be 
bad  made  permanent  improvements  thereon, 
as  specified  of  the  value  of  $1,000.  He  prayed 
for  judgment  against  appellees,  Gip  Gibson 
and  bis  wife,  and  said  P.  V.  Cochran,  who 
had  made  himself  a  party  plaintiff,  in  the 


event  they  were  awarded  a  recovery  against 
him  of  the  possession  of  the  land. 

It  was  agreed  that  P.  V.  Cochran  owned 
the  fee  in  the  land  prior  to  October  12,  1915, 
when  he'  conveyed  It  to  appellees,  Gip  Gib- 
son and  his  wife.  The  controversy  was  as 
to  whether  appellant  owned  a  life  estate  in 
it  or  not,  and,  If  he  did,  as  to  his  rights  as 
the  owner  of  such  an  estate.  It  appeared 
that  he  moved  to  the  land  in  1907,  and,  with 
his  family,  thereafterwards  lived  on  it,  and 
was  living  on  it  at  the  time  of  the  trial. 
He  testified : 

"I  am  using  about  15  acres.  I  am  claiming 
only  the  land  fenced  up,  which  is  about  15  acres. 
He  told  me  to  come  there  and  build.  He  says, 
'Jim,  you  will  have  a  home  as  long  as  yon  live,' 
and  if  he  hadn't  give  me  that  offer  I  wouldn't 
have  built  there.  He  told  me  he  had  1,000  acres 
of  land,  and  'You  will  have  all  you  make  as 
long  as  you  live.'  This  was  a  verbal  conversa- 
tion, and  I  went  on  the  land  and  took  possession 
of  it  and  built  some  improvements.  I  cleared 
about  15  acres  of  land,  fenced  it,  built  a  dwell- 
ing, barn,  smokehouse,  garden,  dug  a  well,  and 
set  out  an  orchard.  It  was  worth  $150  to  clear 
the  land,  $110  to  fence  it,  $500  to  build  the 
dwelling  house,  barn,  $100,  smokehouse,  $50, 
garden,  $10,  and  well,  $30.  I  wouldn't  have  gone 
on  his  or  anybody  else's  land  if  I  had  known  I 
wasn't  getting  it  for  life.  *  *  *  Me  and 
Murray  and  a  fellow  Pleas  [P.  V.  Cochran]  had 
hired  built  the  [dwelling]  bouse.  The  lumber  in 
the  house  came  from  the  Rainey  old  mill,  and  I 
think  P.  V.  Cochran  paid  for  it  and  gave  it  to 
me.  I  made  some  of  the  boards,  and  don't  know 
who  paid  for  riving  the  others.  Me  and  my  son 
hauled  them  with  my  wagon  and  mule  and  one 
of  Pleas'  mules.  The  house  is  32  feet  long  by 
14  wide,  three  rooms,  and  no  hall.  The  house 
was  built  of  old  lumber,  and  it  is  rotten  down 
now.  The  house  cost  me  away  up  yonder  to- 
wards $50  or  $60;  paid  it  to  the  hardware  men 
up  town  and  first  one  and  another.  •  •  *  I 
have  no  objection  to  Gip  Gibson  and  his  wife 
having  the  place.  All  I  want  is  pay  for  my  im- 
provements, and  that  is  all  I  am  asking  for  now. 
Last  fall  my  brother,  Pleas,  was  talking  to  me 
about  selling  to  J.  C.  Rogers,  and  I  made  no  ob- 
jection to  it.  *  *  •  It  was  all  right  with  me, 
the  place  wasn't  mine.  I  didn't  think  he  had 
any  right  to  sell  it  without  paying  me  for  the 
improvements,  but  I  didn't  say  anything  to  him 
about  my  improvements.   I  don't  want  the  land. 

•  •  *  Some  time  about  October  or  November 
Gip  Gibson  sent  me  word  he  wanted  the  place 
January  1st.  He  told  me  he  had  bought  it  and 
paid  cash  for  it.  That  was  all  right  if  he  had 
paid  me  a  little  something  for  my  Improvements. 

*  *  *  If  I  can  get  pay  for  my  improvements, 
I  don't  want  the  land.*' 

Dave  Porter  testified  that  about  1910  or 
1911  he  heard  P.  V.  Cochran  tell  appellant 
that  "there  was  the  land,  he  could  build  and 
improve  it,  and  he  could  have  It  as  long  aa  he 
lived." 

John  Wes  Deaton  testified  that  P.  V.  Coch- 
ran told  him  that  be  (P.  V.  Cochran)  had 
told  appellant  to  "go  on  the  land  and  build 
on  it,  and  he  would  give  him  all  he  made,  or 
he  would  have  a  home  as  long  as  he  lived," 
or  something  like  that 

P.  V.  Cochran  testified: 

"Jim  Cochran  is  my  brother,  and  has  lived  in 
Texas  since  1901,  I  think.  He  lived  for  three 
or  four  years  on  the  Miles  place,  until  Mr. 
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McKay. bought  it  from  under  him,  and  he  then 
moved  on  my  placet  some  time  about  the  year 
1907.  He  came  to  me  saying  be  didn't  know 
what  to  do,  and  I  told  him  to  move  on  this  place 
until  he  could  do  better.  I  never  did  tell  him  or 
any  other  person  he  could  have  it  for  life.  I 
built  the  house  in  which  be  lives.  Frank  Tow- 
lin,  a  boy  I  had  hired,  did  the  work.  *  *  * 
There  was  no  understanding  or  mention  made 
between  Jim  [appellant]  and  I  that  he  was  to 
have  the  place  for  life,  or  that  he  was  to  have 
any  pay  for  his  improvements.  I  only  offered  to 
give  him  what  he  made.  *  *  *  My  brother 
cleared  about  IS  acres  of  land,  built  a  little 
barn,  and  got  a  few  fruit  trees  on  the  place  and 
set  them  out,  and  dug  a  well.  I  paid  for  the 
work  on  the  house,  which  is  about  a  16  or  14 
by  32  feet.  It  was  an  old  mill  torn  down  and 
moved.  I  moved  the  house  and  had  it  put  up. 
Mr.  McKay  gave  him  some  overhead  ceiling,  and 
Jim  put  it  up.  I  had  an  old  negro,  George  John- 
son, to  make  the  boards,  and  I  had  them  hauled 
to  the  bouse.  I  furnished  him  stock  for  two 
years  and  made  no  charge  for  them.  He  has 
never  paid  anything  for  the  use  of  the  place,  and 
I  did  not  ask  him  for  anything.  The  rental 
value  of  the  place  would  be  about  $75  per  year. 
I  never  bad  any  conversation  with  him  in  Dave 
Porter's  presence  about  letting  him  have  the 
place,  never  told  John  Wes  Deaton  about  letting 
him  have  the  place,  and  never  heard  of  any 
claim  until  after  I  sold  the  place  to  Oip  Gib- 
son." 

Jim  Gibson  testified  that  It  was  worth 
about  $8  an  acre  to  clear  and  fence  the  land, 
about  $25  each  to  furnish  material  and  build 
the  two  cribs,  $12  or  $15  to  build  the  smoke- 
house, $8  to  clear  and  fence  the  garden,  and 
50  cents  a  foot  to  dig  the  well,  which  was 
23  feet  deep.  G.  E.  Vanderslice  testified  to 
about  the  same  effect,  and  in  addition  that 
he  saw  12  or  15  fruit  trees  "around  oyer  the 
place." 

The  court  Instructed  the  jury  to  find  in  ap- 
pellees' Tavor  for  the  title  and  possession  of 
the  land,  to  find  in  appellant's  favor  for  the 
value  of  improvements  placed  by  him  on  the 
land,  If  they  believed  he  made  same  under  a 
contract  that  he  "should  have  a  life  estate 
in  the  land,"  and  to  And  for  him  the  differ- 
ence between  the  reasonable  value  of  the 
improvements  made  by  him  on  the  land  and 
the  reasonable  rental  value  thereof,  If  they 
believe  there  was  no  such  contract,  but  that 
appellant  lived  on  the  land  "from  year  to 
year  and  made  thereon  valuable  improve- 
ments." These  instructions  were  not  except- 
ed to,  and  are  not  complained  of  in  the  as- 
signments of  error  In  appellant's  brief. 

The  verdict  of  the  Jury  was  In  appellees' 
favor  for  the  land,  and  In  appellant's  favor 
for  $50  "for  bis  improvements."  The  appeal 
Is  from  a  judgment  rendered  in  accordance 
with  the  verdict 

Martin  &  Nelson,  of  Longview,  for  appel- 
lant. John  W.  Scott,  of  Marshall,  and  Camp- 
bell &  Wyche,  of  Longvlew,  for  appellees. 

WILLSON,  O.  J.  (after  stating  the  facts  as 
above). 

The  correctness  of  the  judgment  is  attack- 
ed on  two  grounds  alone: 

4=sFor  other  earns  sea 


[1]  1.  That  It  Is  contrary  to  and  not  sup- 
ported by  the  evidence,  in  that  the  evidence 
showed,  it  is  asserted: 

"That  value  of  the  improvements  made  by  the 
defendant  on  said  land  in  controversy  to  be  in 
and  of  the  sum  of  $1,000,  and  not  $50  as  found 
by  the  jury,  and  the  uncontrovertea  facts  show 
a  value  of  the  improvements  to  be  in  the  sum  of 
$700." 

The  contention  cannot  be  sustained.  The 
finding,  not  complained  of,  that  appellees 
were  entitled  to  the  possession  of  the  land, 
was  a  finding  against  appellant's  claim  that 
he  had  a  right  to  possess  and  use  it  during 
his  life.  In  other  words,  It  was  a  finding  that 
he  had  no  such  contract  as  he  claimed  he  had 
with  P.  V.  Cochran,  and  that  his  occupancy 
of  the  land  was  that  of  a  tenant  at  will  only. 
Lyons  v.  Railway  Co.,  209  Pa.  550,  58  Atl. 
024.  Whether  as  such  a  tenant  appellant  had 
a  right  to  remove  improvements  placed  by 
him  on  the  land  (Hammond  v.  Martin,  15 
Tex.  Civ.  App.  570,  40  S.  W.  847),  or  equities 
entitled  to  recognition,  arising  from  the  cir- 
cumstances under  which  he  placed  improve- 
ments on  it  (Van  Zandt  v.  Brantley,  16  Tex. 
Civ.  App.  420,  42  S.  W.  617 ;  Wood  v.  Cahill, 
21  Tex.  Civ.  App.  38,  50  S.  W.  1071),  we  need 
not  inquire;  as  such  questions  were  not 
made  by  the  pleadings  and  are  not  presented 
by  the  assignments.  It  follows  from  this 
view  of  the  case  that  the  error  in  the  Judg- 
ment is  not  that  appellant  recovered  less- 
than  he  was  entitled  to  on  account  of  im- 
provements, but  that  he  recovered  anything 
at  all  on  that  account,  and  therefore  is  one 
of  which  be  has  no  right  to  complain  and  of 
which  appellees  do  not  complain. 

[2]  2.  The  other  ground  on  which  the 
Judgment  Is  attacked  is  that: 

It  is  "contrary  to  law  in  this:  It  is  a  confis- 
cation of  the  property  of  the  defendant  without 
compensation." 

That  the  judgment  is  not  subject  to  such 
an  objection  is  clear. 

No  error  of  which  either  of  the  parties 
complained  appearing  in  the  judgment,  It  Is 
affirmed. 


BROTHERHOOD  OP  AMERICAN  YEOMEN 
v.  HICKEY.    (No.  1701.) 

(Court  of  Civil  Appeals  of  Texas.  Tezarkana. 
Dec  28,  1016.    Rehearing  Denied  - 
Jan.  11,  1917.) 

1.  Insurance  ©=819(2)  —  Lira  Insurance  — 
Good  Health— Sufficiency  or  Evidence. 

In  an  action  on  a  life  policy,  evidence  held 
sufficient  to  sustain  finding  that  insured  was  in 
good  health  at  the  time  of  making  his  appli- 
cation for  insurance,  as  answered  by  him 
therein. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  2007;  Dec.  Dig.  «=»819(2).] 

2.  New  Trial  «=>68— Fraud— Consultation 
of  Physician— Misrepresentation. 

In  an  action  on  a  life  policy,  where  the 
evidence  showed  that  insured  consulted  a  physi- 
cian before  applying  for  his  policy  for  a  slight  or 
temporary  ailment  respecting  his  kidneys,  which 
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was  not  of  a  character  or  extent  of  being  ma- 
terial to  the  riak  assumed,  the  court  properly 
overruled  insurer's  motion  for  new  trial  on  the 
ground  that  insured  falsely  and  fraudulently 
stated  in  his  application  that  he  had  consulted 
a  physician  in  the  last  ten  years  only  for  re- 
mittent fever. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig-.  §{  185-140;  Dec.  Dig.  <8=>68.] 

3.  Insurance  ®=>818(4)  —  Lira  Insurance  — 
Evidence— Proofs  of  Death. 

In  an  action  on  a  life  policy  written  by  a 
fraternal  beneficiary  association,  in  the  absence 
of  condition  in  the  policy  that  the  proofs  of 
death  furnished  under  its  terms  should  be  evi- 
dence of  the  fact  on  a  trial  in  behalf  of  the  in- 
surer, the  court  properly  excluded  from  evi- 
dence, to  show  the  cause  of  insured's  death, 
and  as  admissions  of  plaintiff,  the  certificates 
of  plaintiff,  the  attending  physician,  and  coro- 
ner, furnished  the  insurer  by  plaintiff  under 
the  terms  of  the  policy,  since  to  make  the  testi- 
mony admissible  in  such  form,  rather  than  in 
the  form  of  depositions  as  provided  by  the  stat- 
utes, there  would  have  to  be  an  agreement  of 
the  parties. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  g  2003;  Dec.  Dig.  «=»818(4);  Cor- 
oners, Cent.  Dig.  f  28.] 

4.  Appeal  and  Error  «=»1058(1)— Harmless 
Error — Evidence. 

In  an  action  on  a  life  policy,  where  plain- 
tiff testified  that  insured  died  of  tuberculosis 
of  the  lungs  on  August  10,  1914,  the  exclusion 
from  evidence  of  plaintiff's  affidavit  furnished 
insurer  as  part  of  the  proofs  of  death,  to  show 
the  date  and  cause  of  insured's  death,  was  harm- 
less to  the  insurer. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  §§  4195,  4200;  Dec.  Dig.  «=> 
1058(1).] 

Appeal  from  District  Court,  Harrison  Coun- 
ty;  H.  T.  Lyttleton,  Judge. 

Action  by  Mrs.  Rhoda  J.  Hickey  against 
the  Brotherhood  of  American  Yeomen.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Judgment  affirmed. 

The  subject  of  this  action  is  a  policy  of 
life  insurance  made  upon  the  application  of 
Algie  B.  Hickey,  and  by  It  the  defendant,  an 
Incorporated  fraternal  beneficiary  associa- 
tion, upon  certain  conditions  undertook  to 
pay  to  the  plaintiff,  his  wife,  upon  bis  death 
the  amount  provided  in  the  policy.  The  appli- 
cation, dated  June  10, 1911,  was  a  part  of  the 
contract,  and  the  answers  by  the  insured  were 
warranted  by  him  to  be  true.  The  application 
recites  that  the  applicant  agrees  that  the  as- 
sociation shall  understand  that  the  answers 
are  full,  complete,  and  true,  and  that  any  un- 
true answer,  concealment,  misrepresentation, 
or  suppression  of  insured's  condition  or  hab- 
its, past  or  present,  whether  believed  to  be 
material  or  not,  shall  render  the  certificate 
of  Insurance  null  and  void.  Among  those 
questions  and  answers  were  the  following: 

"1.  Are  you  in  good  health  at  the  present 
time?    Answer:  Yes." 

"8.  Have  you  consulted  a  physician  during 
the  past  ten  years?  Answer:  Yes.  If  so,  give 
name,  cause  and  date  of  consultation.  Answer: 
Remittent  fever;  July,  1905.  Have  you  fully 
recovered?    Answer:  Yes." 

"15.  Have  you  ever  had  any  of  the  following: 
Consumption?    Answer:   No.    Disease  of  the 


genital  or  urinary  urgans?  Answer:  No.  Dis- 
ease of  the  lungs?   Answer:  No." 

"17.  Have  you  had  any  illness,  ailment  or  in- 
jury not  herein  mentioned?    Answer:  No." 

The  defendant  pleaded  as  a  defense,  that 
those  answers  were  false,  untrue,  and  ma- 
terial, and  that  the  consequence  was  a  breach 
of  the  warranty.  The  answer  alleges: 

"That  in  truth  and  in  fact  the  plaintiff's 
insured  herein  was  not  in  good  health  at  the 
time  he  executed  bis  said  application;  that  he 
had  in  the  years  1900,  1910,  and  1911  before 
the  execution  of  said  application  consulted 
various  physicians,  who  had  examined  him  and 
found  him  suffering  with  tuberculosis;  that  in 
truth  and  in  fact  he  was  afflicted  with  consump- 
tion and  with  disease  of  the  urinary  organs; 
that  said  false  and  untrue  answers  above  set 
out,  and  each  of  them,  were  material  to  the 
risk  assumed;  that,  bad  the  defendant  associa- 
tion been  given  true  and  correct  answers  to  the 
above  questions,  the  benefit  certificate  herein 
sued  on  would  not  have  been  issued." 

The  case  was  tried  before  a  Jury  on  special 
issues,  and  in  accordance  with  their  findings 
of  fact  judgment  was  rendered  by  the  court  In 
favor  of  the  plaintiff.  Before  the  trial  of 
the  case  the  defendant  filed  a  written  admis- 
sion, In  accordance  with  the  rules,  that  the 
plaintiff  has  a  good  cause  of  action  as  set 
forth  In  her  petition,  except  so  far  as  It  may 
be  defeated  In  whole  or  in  part  by  the  facts 
of  the  defendant's  answer.  The  Insured  died 
of  tuberculosis  of  the  lungs  August  10,  1914. 
The  jury  made  the  findings  of  fact:  (1)  That 

A.  B.  Hickey  was  In  good  health  on  June  10, 
1911,  the  date  of  his  application ;  (2)  that  A. 

B.  Hickey  was  in  good  health  on  June  80, 
1911,  the  date  his  insurance  policy  was  de- 
livered to  him;  (8)  that  A.  B.  Hickey  did 
not  have  consumption  either  at  the  date  of 
his  application  or  at  the  date  of  the  delivery 
of  his  policy  to  him;  (4)  that  A.  B.  Hickey 
did  not  have  any  disease  of  the  genital  or 
urinary  organs  either  before  or  at  the  date  of 
his  application;  and  (5)  that  A.  B.  Hickey 
did  not  have  any  illness  or  ailment  except 
malaria  and  smallpox  before  the  date  of  his 
application.  Further,  the  following  question 
was  submitted:  "Did  A.  B.  Hickey  consult 
any  physician  within  the  ten  years  preceding 
June  10,  1911?  If  so,  who  and  for  what  ail- 
ment?" And  the  jury  made  answer  thereto, 
'Yes,  remittent  fever." 

The  evidence  respecting  the  issues  submit- 
ted to  the  jury  is  conflicting;  and  therefore 
the  findings  of  the  jury,  having  sufficient  evi- 
dence to  support  them,  are  adopted  as  the 
facts. 

Lacy  &  Bramlette,  of  Longview,  R.  A.  Sex- 
ton, of  Marshall,  and  Jno.  D.  Denlson,  Jr., 
of  Des  Moines,  Iowa,  for  appellant  S.  P. 
Jones,  T.  P.  Harte,  and  Michael  Harold, 
all  of  Marshall,  for  appellee. 

LEVY,  J.  (after  stating  the  facts  as  above). 
[1]  Appellant  insists  that  the  trial  court 
should  nave  granted  the  motion  for  new  trial 
upon  the  ground  that  the  weight  and  pre- 
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ponderahce  Of  the  evidence  show  that  the 
Insured  at  the  time  of  making  his  application 
and  at  the  date  of  the  policy  had  tuberculosis 
of  the  lungs  and  had  a  disease  of  the  urinary 
and  genital  organs  and  was  not  In  good 
health  as  answered  by  him  in  his  application. 
As  to  whether  a  person  Is  In  good  health 
is  essentially  a  question  of  fact,  and  in  this 
case  the  evidence  is  conflicting  as  to  whether 
the  insured  was  in  good  health  at  the  time  of 
his  application.  According  to  the  record,  a 
competent  physician,  as  proven,  testifies  that 
he  examined  the  insured  at  the  date  of  his 
application,  and  states  the  manner  and  mode 
of  the  examination.  He  testifies  as  follows: 

"At  the  time  I  examined  Hickey,  he  had  none 
of  the  following  diseases:  Blight's  disease, 
cough,  consumption,  difficulty  in  breathing,  dis- 
ease of  heart,  disease  of  genital  or  urinary  or- 
gans, disease  of  lungs,  irregularity  of  heart 
action,  pains  in  chest,  pleurisy,  palpitation, 
pneumonia,  spitting  or  coughing  of  blood.  *  •  • 
Hickey  had  no  disease  at  the  time  I  examined 
him  that  was  disclosed  by  my  examination  or 
otherwise.  Yes,  on  June  10,  1911,  at  the  time 
I  examined  him,  Hickey  was  in  good  health." 

And  there  was  other  evidence,  by  nonex- 
perts, showing  that  the  insured  at  the  time 
was  In  apparent  good  health ;  while,  on  the 
other  hand,  there  Is  evidence  of  competent 
physicians,  as  proven,  and  of  others,  showing 
that  the  Insured  was  not  in  good  health  be- 
cause of  symptoms  of  tuberculosis  of  the 
lungs.  In  view  of  this  conflict  of  evidence, 
this  court  does  not  feel  warranted  in  holding 
that  the  trial  court  erred  in  overruling  the 
motion  for  new  trial  upon  this  ground. 

[2]  Appellant  makes  the  further  conten- 
tion that  the  trial  court  should  have  granted 
a  new  trial  because  the  Insured  falsely  and 
fraudulently  stated  In  his  application  that  he 
had  consulted  a  physician  In  the  last  ten  years 
only  for  remittent  fever,  when,  as  shown  by 
the  evidence,  he  had  consulted  Dr.  Robinson 
within  a  few  weeks  prior  to  his  application 
for  a  disease  of  the  urinary  and  genital  or- 
gans. Dr.  Robinson  testifies  that  Mr.  Hickey 
himself  "found  something  wrong  with  his 
urine,  and  be  had  an  Idea  It  was  loss  of 
semen  and  wanted  me  to  give  him  some  medi- 
cine." The  physician  made  a  microscopic  ex- 
amination of  a  sample  of  Insured's  urine, 
and  discovered,  as  testified,  tuberculosis 
germs,  and  "reached  the  conclusion  that  the 
kidney  was  being  attacked  by  the  tubercu- 
losis bacilli."  As  to  the  extent  of  the  trouble, 
the  physician  states : 

"After  straining  the  urine,  there  was  left  a 
very  minute  quantity  of  the  substance.  It 
would  take  gallons  of  urine  to  get  any  amount  at 
all.  I  hardly  got  enough  from  each  test  to 
make  a  strain  for  a  specimen  to  place  under 
the  microscope.  I  could  not  designate  the  quan- 
tity, but  it  was  very  minute.  •  *  *  The 
condition  of  his  kidneys  at  that  time  must 
have  been  mild;  that  is,  the  attack  must  have 
been  mild,  judging  from  the  fact  that  he  was 
able  to  go  about  his  work.  The  cells  of  the 
kidney  were  breaking  down  very  slightly.  I 
saw  very  few  cells  of  the  tube  of  the  kidney." 


(Tex. 

Another  physician  testified  that  he  exam- 
ined the  Insured  on  June  10,  1911,  several 
months  after  Dr.  Robinson  did,  and  that  the 
Insured  had  no  disease  of  the  genital  or  urina- 
ry organs.  The  jury  made  the  finding  on  this 
issue  that  the  Insured  did  not  have  any  dis- 
ease of  the  genital  or  urinary  organs  be- 
fore June  10,  1911,  and  on  said  date.  And, 
if  the  insured  did  not  have  any  disease  of  the 
genital  or  urinary  organs  before  June  10, 
1911,  as  found  by  the  jury,  then  the  insured 
did  not  misrepresent  or  conceal  his  physical 
condition  In  that  respect.  And  even  though, 
it  be  true  that  the  Insured  did  consult  a 
physician  before  June  10,  1911,  for  some 
slight  or  temporary  cause  or  aliment  respect- 
ing bis  kidneys,  the  trial  court  was  authoriz- 
ed to  find,  In  the  light  of  the  evidence,  as  in 
support  of  his  judgment  we  must  assume  be 
did,  that  the  ailment  was  not  of  a  character 
or  to  the  extent  of  being  material  to  the  risk 
assumed.  Article  4834,  Vernon's  Sayles' 
Stat  It  Is  believed  the  court  did  not  err  In 
overruling  the  motion  for  new  trial  upon  the 
ground  urged.  The  first  and  second  assign- 
ments of  error  are  overruled. 

[3,4]  The  third,  fourth,  and  fifth  assign- 
ments relate  to  the  admissibility  of  evidence. 
The  appellant  offered  In  evidence,  and  the 
court  sustained  the  objection  to  the  Intro- 
duction of  the  proofs  of  death,  the  certificates 
of  the  plaintiff,  the  attending  physician,  and 
the  coroner  furnished  to  the  defendant  by  the 
plaintiff  under  the  terms  of  the  policy.  The 
evidence  was  offered  for  the  purpose  of  show- 
ing the  cause  of  the  death  of  the  insured, 
and  as  admissions  of  the  plaintiff.  There  is 
no  condition  In  the  policy  that  the  proofs  of 
death  furnished  under  the  terms  of  the  policy 
shall  be  evidence  of  the  fact  in  a  trial  In  be- 
half of  the  defendant  In  order  to  make  the 
testimony  admissible  In  that  form,  rather 
than  by  the  form  of  depositions  as  provided 
by  the  statutes,  there  would  have  to  be  an 
agreement  of  the  parties  to  so  use  the  evi- 
dence In  that  form.  The  case  of  Klpp  v. 
Insurance  Co.,  41  App.  Dlv.  298,  58  N.  Y. 
Supp.  494,  cited  by  appellant,  showed  an 
agreement  of  the  parties.  In  that  case  the 
opinion  states: 

"The  policy  provided  that  such  proofs  should 
contain  answers  to  each  question  propounded  to 
the  claimant  physicians,  and  other  persons,  and 
that  all  the  contents  of  such  proof  should  be 
evidence  of  the  facts  therein  stated  in  behalf 
of  the  insurance  company,  but  not  against  it" 

And  if  the  affidavit  of  plaintiff  herself,  fur- 
nished as  a  part  of  the  proofs,  was  an  admis- 
sion, to  show  the  date  and  cause  of  the  death 
of  the  Insured,  the  error  in  not  admitting 
such  affidavit  is  harmless,  for  the  plaintiff 
herself  testified  that  the  Insured  died  of 
tuberculosis  of  the  lungs  on  August  10,  1914. 

The  judgment  is  affirmed. 
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CULBERSON  COUNTY  v.  GROVES  LUM- 
BER CO.  (No.  647.) 

(Court  of  Civil  Appeals  of  Texas.  El  Paso. 
Jan.  5,  1917.) 

1.  .Mandamus  ©=182— Pasties  —Members  or 
County  Boabd. 

In  mandamus  proceedings'  to  compel  the 
county  court  to  pay  a  Judgment,  the  individual 
members  of  the  court  are  the  ones  to  be  affected 
thereby,  and  no  writ  can  be  issued  against  them 
where  the  proceedings  were  against  the  county 
as  such ;  the  citation  being  served  on  the  county 
judge  as  in  ether  suits  against  the  county. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  f§  405-408,  411,  412;  Dec.  Dig.  «=> 
182.] 

2.  MANDAinTB<&=»lll— Btnai.  Juooukut— Dis- 
position of  Issues. 

In  an  action  by  a  materialman  against  a 
contractor  and  a  county,  where  the  county  de- 
nied that  it  had  any  funds  due  the  contractor 
as  alleged  in  the  petition,  a  judgment  against 
the  contractor  and  directing  the  county  to  pay 
the  amount  thereof  out  of  any  funds  on  hand 
belonging  to  the  contractor  did  not  dispose  of 
the  issue  as  to  the  amount,  if  any  of  such  funds, 
and  was  not  final,  so  that  it  could  be  paid  in 
accordance  with  Rev.  St  1911,  art.  1368,  mak- 
ing it  the  duty  of  the  county  commissioners' 
court  to  pay  such  judgment  in  like  manner  and 
pro  rata  as  other  claims  of  a  similar  descrip- 
tion, and  therefore  such  judgment  could  not  be 
enforced  by  mandamus. 

[Ed.  Note.— For  other  cases,  see  Mandamus. 
Cent.  Dig.  §§  231,  232,  234 ;  Dec.  Dig.  «=>lll3 

Appeal  from  District  Court,  Culberson 
County;  Dan  M.  Jackson,  Judge. 

Mandamus  by  the  Groves  Lumber  Com- 
pany against  Culberson  County.  From  an 
order  granting  the  writ,  defendant  appeals. 
Reversed,  and  suit  dismissed. 

W.  W.  Bridgers  and  Moore  &  Harris,  all  of 
El  Paso,  and  A.  L  Green,  of  Van  Horn,- for 
appellant  Joe  Irby,  of  Van  Horn,  and  J.  W. 
Parker,  of  Pecos,  for  appellee. 

WALTHALL,  J.  This  appeal  Is  taken 
from  an  order  of  the  district  court  of  Cul- 
berson county,  granting  a  writ  of  mandamus 
against  the  county  judge  and  the  county  com- 
missioners, naming  them,  composing  the  coun- 
ty commissioners'  court  of  Culberson  county, 
directing  them,  as  commissioners,  to  pay  to 
the  Groves  Lumber  Company,  out  of  the 
funds  of  said  county  then  on  hand,  "what- 
ever amount  of  money  may  have  been  due 
and  was  due  from  said  county  to  E.  E. 
Churchill  on  the  7th  day  of  October,  1914,  to 
the  extent  of  $1,177.62,  together  with  interest 
thereon  at  the  rate  of  6  per  cent,  per  annum 
from  the  7th  day  of  October,  1914,  such  pay- 
ment, however,  not  to  exceed  the  above  said 
amount,"  and  directing  the  clerk  of  said 
court  to  issue  said  writ  commanding  the  said 
county  judge  and  commissioners  "to  imme- 
diately pay  to  the  Groves  Lumber  Company 
the  amount  of  money  as  directed  by  the  de- 
cree herein  set  out" 

The  history  of  the  case  resulting  In  the 
order  for  the  writ  of  mandamus,  as  shown 


by  the  record,  is  substantially  as  follows: 
On  September  19,  1914,  the  Groves  Lumber 
Company  filed  Its  petition  in  the  district 
court  of  Culberson  county,  seeking  to  re- 
cover against  E.  E.  Churchill  the  sum  of  $1,- 
177.62,  alleging  said  sum  to  be  a  balance  due 
it  for  material  furnished  Churchill,  and 
used  by  him  in  the  construction  of  the  court- 
house for  said  county.  The  county  was  made 
a  party  defendant  to  the  suit.   The  petition 
alleged  that  the  county  was  liable  for  the  in- 
debtedness because  of  its  knowledge  of  the 
contract  between  the  plaintiff,  Groves  Lum- 
ber Company,  and  Churchill,  and  because  of 
certain  provisions  in  said  contract,  to  the 
effect  that  the  lumber  company  might  pre- 
sent for  payment  to  the  commissioners'  court 
its  account  for  material  for  any  amount 
that  might  be  due  it  at  any  time;  that  said 
account  might  be  paid  by  the  commissioners' 
court  and  charged  to  the  account  of  Church- 
ill on  his  contract,  a  copy  of  which  contract 
in  writing  was  presented  to  the  commission- 
ers' court;  that  the  lumber  company  pre- 
sented to  said  court  an  account  for  the  said 
amount  and  requested  payment  a*s  per  the 
terms  of  said  contract;  that  the  court  then 
agreed  to  pay  the  account  and  charge  same 
to  Churchill  on  Churchill's  approval  of  said 
account;   that  Churchill  approved  the  ac- 
count, but  payment  was  refused  by  the  said 
court,  though  the  members  of  the  court  knew 
of  the  purchase  of  said  material  by  Church- 
ill, at  prices  stated,  and  knew  at  the  time 
that  there  was  sufficient  of  the  courthouse 
funds  out  of  which  the  work  done  and  ma- 
terial stated  in  the  account  used  in  the  con- 
struction of  the  courthouse  could  have  been 
paid.   In  that  suit  the  county  answered  by 
general  demurrer  and  special  exception  on 
the  ground  that  the  petition  showed  no  privi- 
ty of  coutract  between  the  lumber  company 
and  the  county  to  pay  the  account,  denied 
specifically  the  matters  stated  In  each  para- 
graph of  the  petition,  and  denied  that  the 
county  was  indebted  in  any  sum  to  Churchill. 
The  case  was  tried  by  the  court  without  a 
jury,  and  judgment  rendered  for  the  plaintiff, 
in  part,  as  follows: 

"The  court  is  of  the  opinion  that  the  said  E. 
B.  Churchill  is  indebted  to  the  plaintiff  in  the 
full  amount  sued  for  in  this  cause,  and  the  said 
Culberson  county,  by  reason  of  its  notice  of  said 
account  and  plaintiff's  contract  with  defendant, 
E.  E.  Churchill,  as  set  forth  in  plaintiff's  peti- 
tion, has  become  and  is  liable  to  the  plaintiff  to 
the  extent  of  funds  it  may  have  in  its  treasury 
or  in  the  hands  of  the  county  treasurer,  or 
county  depository,  at  this  time,  that  may  be  due 
said  E.  E.  Churchill,  as  alleged  in  plaintiff's 
petition,  not  to  exceed,  however,  the  amount 
sued  for,  to  wit,  $1,177.62.  Therefore  it  is 
ordered,  adjudged,  and  decreed  by  the  court  that 
the  plaintiff,  Groves  Lumber  Company,  do  have 
and  recover  of  and  from  E.  E.  Churchill  in  the 
sum  of  $1,177.62,  together  with  6  per  cent  in- 
terest per  annum  from  this  date,  and  that  plain- 
tiff do  have  and  recover  of  and  from  Culberson 
county  any  and  all  moneys  due  said  E.  E. 
Churchill  by  it,  or  held  in  its  treasury,  or  in  the 
hands  of  its  treasurer,  or  county  depository,  due 
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the  Mti*E.  E.  Churchill}! At  that  time,  if  any  there 
be,  as  per  the  agreement  and  contract  set  forth 
in  plaintiffs  petition  and  credit  the  account  of 
said  E.  E.  Churchill  with  the  amount  of  said 
judgment  (if  any  there  be)  on  this  account  with 
the  county." 

On  the  15th  day  of  July,  1015,  appellee 
filed  its  petition  in  this  cause  against  E.  B. 
Churchill,  Culberson  county,  and  the  Van 
Horn  State  Bank,  reciting  its  former  Judg- 
ment against  said  Churchill  and  Culberson 
county;  that  Churchill  was  still  indebted  to 
appellant  in  the  full  amount  of  the  judgment, 
and  that  appellee  was  still  Indebted  to 
Churchill  in  said  amount;  that  the  former 
judgment  was  never  appealed  from  and  was 
valid  and  final ;  that  the  county  had  and  con- 
tinuously has  had  money  in  its  treasury  suffi- 
cient to  pay  the  amount  of  said  judgment, 
but  that,  notwithstanding  said  decree,  the 
county  has  at  all  times  refused  and  still  re- 
fuses to  pay  same;  that  Churchill  is  insol- 
vent; that  the  Van  Horn  State  Bank  claims 
to  have  acquired  some  right  to  said  money 
due  from  the  county  to  Churchill,  and  that 
the  county  is  threatening  to  pay  same  to  said 
bank;  that,  while  said  Judgment  is  a  manda- 
tory decree  within  Itself,  the  county  has 
ignored  same  and  refused  to  comply  with 
its  terms. 

Appellee  prayed  for  a  writ  of  mandamus 
commanding  Culberson  county  to  pay  said 
judgment  to  appellee.  Culberson  county, 
alone,  answered.  It  presented  a  general  de- 
murrer, alleged  that  it  was  not  informed  as 
to  the  nature  and  amount  of  any  indebtedness 
which  Churchill  might  owe  appellant,  denied 
that  it  has  or  has  had  money  in  its  treasury 
to  meet  appellant's  claim  since  the  rendition 
of  said  judgment,  denied  that  the  said  judg- 
ment decrees  or  orders  appellant  to  pay  to 
appellee  any  specific  amount  of  money,  de- 
nied Its  indebtedness  to  Churchill  In  any 
amount  whatever,  and  repleaded  Its  answer 
to  the  appellee's  original  suit,  alleged  that 
the  judgment  upon  which  this  suit  is  based 
is  not  a  final  judgment  and  Imposes  no  duty 
upon  it,  as  it  does  not  determine  the  issue  as 
to  what  amount,  if  any,  it  is  indebted  to 
Churchill  or  appellee.  The  case  was  tried 
without  a  jury. 

The  record  discloses  that  the  judgment 
rendered  in  the  original  suit  was  the  only 
evidence  offered  on  the  trial  by  either  party. 
At  the  request  of  counsel  that  the  court  make 
and  file  findings  of  fact,  the  court  filed  the 
following : 

"(1)  On  October  7,  1014,  when  the  suit  of 
Groves  Lumber  Company  against  E.  E.  Churchill 
and  Culberson  county  was  tried,  I  found  from 
the  evidence  introduced  that  E.  E.  Churchill 
was  indebted  to  the  Groves  Lumber  Company  in 
the  sum  of  $1,177.62,  for  materials  furnished  in 
the  erection  of  the  Culberson  county  courthouse ; 
the  said  Churchill  being  the  contractor  in  charge 
of  said  work.  The  only  evidence  introduced  was 
evidence  tending  to  show  the  correctness  of  said 
account,  and  evidence  showing  that  the  defend- 
ant Culberson  County  had  notice  of  the  terms 
and  conditions  of  the  contract  between  the 
Groves  Lumber  Company  and  E.  E  Churchill. 


No  testimony  was  introduced  to  show  what 
amount,  if  anything,  Culberson  county  was  at 
that  time  indebted  to  E.  E.  Churchill.  Upon 
these  facts,  I  concluded  as  a  matter  of  law  that 
the  Groves  Lumber  Company  had  a  just  claim 
against  E.  E.  Churchill  for  fLl.T7.62,  and  that, 
the  defendant  Culberson  county  having  notice 
of  said  contract  between  the  Groves  Lumber 
Company  and  E.  E.  Churchill,  said  county  was 
liable  for  whatever  amount  of  money  it  owed  E. 
E.  Churchill,  or  had  in  its  hands  or  its  treasury 
belonging  to  said  E  E.  Churchill  at  the  time 
said  suit  was  tried,  and  thereupon  I  rendered 
a  judgment  as  shown  by  the  record  in  this  cause. 

7|(2)  On  March  4,  1016,  there  came  on  to  be 
heard  the  petition  of  the  Groves  Lumber  Com- 
pany seeking  a  mandamus  to  compel  Culberson 
county  to  pay  to  said  Groves  Lumber  Company 
the  judgment  rendered  herein  on  October  7, 
1014.  On  said  hearing,  the  plaintiff  introduced 
in  evidence  the  judgment  rendered  in  Groves 
Lumber  Company  v.  E.  E.  Churchill  et  at,  on 
October  7,  1014;  that  said  judgment  being  ad- 
mitted in  evidence  over  the  objection  of  the  de- 
fendant Culberson  county.  No  other  evidence 
was  introduced  by  either  party. 

"I  conclude  as  a  matter  of  law  that  the  judg- 
ment rendered  by  this  court  on  October  7,  1014, 
in  the  case  of  Groves  Lumber  Company  v.  E.  E. 
Churchill  et  al.,  is  a  valid,  subsisting,  and  final 
judgment,  and  that  the  plaintiff  in  mandamus. 
Groves  Lumber  Company,  is  entitled  to  a  writ 
compelling  the  defendant  Culberson  county  to 
pay  said  judgment  according  to  its  tenor  and 
effect." 

The  court  entered  up  the  following  order 
and  judgment,  and,  after  reciting  the  style  of 
the  case,  proceeded: 

"In  the  district  court  of  Culberson  county, 
Tex.,  April  term,  A.  D.  1016.  Now,  on  this, 
the  4th  day  of  April,  A.  D.  1016,  came  on  to  be 
heard  the  petition  of  the  Groves  Lumber  Com- 
pany, plaintiff  in  the  above  entitled  and  number- 
ed cause,  for  mandamus  against  the  commission- 
ers' court  of  Culberson  county,  state  of  Texas, 
in  which  petition  a  certain  judgment  rendered 
by  this  court  is  set"  out,  and  in  which  petition 
it  is  prayed  that  said  plaintiff  be  granted  a  man- 
damus against  said  Culberson  county,  state  of 
Texas,  directed  to  the  commissioners  court  of 
said  county,  commanding  them  to  satisfy  the 
decree  heretofore  rendered  by  this  court  as  afore- 
said ;  said  decree  being  in  substance  to  the  effect 
that  said  commissioners'  court  pay  out  of  its 
funds  to  the  plaintiff,  to  the  extent  of  the 
amount  of  the  indebtedness  due  from  said  county 
to  one  E.  E.  Churchill  at  the  time  said  judgment 
was  rendered  not  to  exceed  the  sum  of  $1,177.62, 
with  interest  thereon  at  the  rate  of  6  per  cent, 
per  annum  from  the  date  of  said  judgment,  said 
judgment  being  heretofore  entered  by  this  court 
on  October  7,  1014,  in  the  above  entitled  and 
numbered  cause.  And  It  appearing  to  the  court 
from  an  inspection  of  plaintiffs'  said  petition,  to- 
gether with  the  judgment  in  the  above  entitled 
and  numbered  cause  heretofore  rendered  by  this 
court  as  aforesaid,  that  the  allegations  in  said 
petition  for  mandamus  are  all  true  and  correct, 
and  that  the  said  plaintiff  is  entitled  to  the  writ 
of  mandamus  prayed  for:  It  is  therefore  hereby 
ordered  and  decreed  that  the  petition  of  the 
plaintiff  aforesaid  for  mandamus  against  the 
county  aforesaid,  be,  and  the  same  is  hereby 
granted;  and  J.  C.  Hunter,  county  judge  of 
Culberson  county,  Tex.,  and  W.  T>.  Garren,  R. 
Durrill,  C.  M.  Tinnin,  and  W.  M.  Tatum,  com- 
missioners of  said  county,  are  hereby  directed 
to  pay  to  the  plaintiff  in  the  above  entitled  and 
numbered  cause,  the  Groves  Lumber  Company, 
a  corporation,  out  of  the  funds  of  Culberson 
county,  now  on  hand,  whatever  amount  of  mon- 
ey may  have  been  due  and  was  due  from  said 
county  to  said  E.  E.  Churchill  on  the  7th  day 
of  October,  1014,  to  the  extent  of  $1,177.62,  to- 
gether with  interest  thereon  at  the  rate  of  6 
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per  cent  per  annum  from  said  7th  day  of 
October,  A.  D.  1914,  such  payment,  however,  not 
to  exceed  the  above  said  amount." 

The  clerk  wag  then  directed  to  Issue  a  writ 
of  mandamus  to  conform  to  the  court's  order 
and  make  return  thereon. 

[1]  Evidently,  the  object  and  purpose  of 
appellee,  the  Groves  Lumber  Company,  in 
making  its  application  to  the  district  court  of 
Culberson  county  for  a  writ  of  mandamus, 
was  to  compel  official  action  on  the  part  of 
the  commissioners'  court  of  that  county  to 
pay  the  Judgment  it  had  theretofore  obtained 
In  Us  suit  against  Churchill  and  the  county. 
We  think  we  need  not  go  into  a  discussion 
of  mandamus  as  an  action  or  judicial  pro- 
ceeding further  than  to  point  out  the  court, 
body,  and  persons  on  which  and  on  whom  the 
writ  in  this  particular  case,  when  granted, 
could  possibly  operate  or  affect  Appellee, 
in  this,  Its  mandamus  action,  again  sued  Cul- 
berson county,  and  brought  that  county  into 
court  by  directing  service  of  its  citation  and 
having  its  citation  served  as  in  ordinary  suits 
upon  the  county  judge.  The  order,  Judgment, 
or  decree  of  the  trial  court  was  against  the 
commissioners'  court  of  that  county  and 
against  each  member  of  that  court,  personal- 
ly naming  the  county  judge  and  each  one  of 
the  four  commissioners,  although  no  applica- 
tion for  mandamus  had  been  sought  against 
the  commissioners'  court,  nor  against  them 
personally  as  members  of  that  court,  nor  had 
any  one  of  them  been  made  a  party  to  the 
action.  A  failure  or  refusal  by  the  county 
judge  and  the  individual  members  of  the 
commissioners'  court  to  obey  the  order,  judg- 
ment, or  decree  of  the  district  court,  when 
such  order,  judgment,  or  decree  has  been 
properly  made,  would  bring  each  in  contempt 
of  the  court's  order,  and  subject  each  one 
personally  so  failing  or  refusing  to  such 
punishment  as  the  court  might  see  proper  to 
Impose  and  the  law  permit.  The  persons  on 
whom  the  common  duty  rests  to  perform  the 
judgment  of  the  court,  in  an  action  or  pro- 
ceeding to  compel  the  performance  of  the 
duty,  most  certainly  are  the  ones  to  be  made 
parties  in  the  action.  The  writ,  when  grant- 
ed, must  run  singly  to  the  person  whose  duty 
it  Is  to  perform  the  act  required.  In  this 
case,  the  court  in  granting  the  writ  directed 
that  it  run  to  the  individuals,,  naming  them, 
as  composing  the  commissioners'  court ;  but 
the  record  shows  that  the  suit  was  against 
the  county,  and  that  not  one  of  the  persons 
against  whom  the  writ  of  mandamus  was 
directed  to  run  was  a  party  to  the  action. 
This  was  error  and  renders  the  judgment  in 
mandamus  unenforceable. 

[2]  Again,  the  judgment  in  the  original 
cause,  as  well  as  the  judgment  in  this,  the 
mandamus  branch  of  it,  does  not  determine 
the  amount,  if  any,  which  the  county  owed 
Churchill.  There  Is  no  principle  more  defi- 
nitely settled  than  a  judgment,  to  be  final, 


should  dispose  of  alltthe  issues.  Arsald  by 
the  Supreme  Court  of  this  state  in  Trammell 
v.  Rosen,  106  Tex.  132, 167  8.  W.  1161,  every 
final  judgment  should  plainly,  explicitly,  and 
specifically  dispose  of  every  issue  in  the 
pleadings.  The  amount  the  county  owed 
Churchill  was  one  of  the  principal  issues  in 
the  case.  The  court  concluded  that  the  coun- 
ty was  liable  to  plaintiff  to  the  extent  of  the 
county  funds  on  hand  due  Churchill  not  to 
exceed  $1,177.62,  and  directed  that  the  county 
pay  to  plaintiff  all  moneys  due  Churchill  by 
the  county  at  the  time  of  the  judgment,  if 
any  there  be,  without  determining  the 
amount  Had  the  judgment  been  against  an 
Individual  for  which  an  execution  could  issue, 
article  3729,  Revised  Statutes,  requires  that 
the  writ  "shall  correctly  describe  the  Judg- 
ment, stating  the  amount"  and  "shall  require 
the  officer  to  satisfy  the  judgment  out  of  the 
property  of  the  debtor.f  The  judgment 
should  be  no  less  specific  because  against  a 
county,  against  which  execution  cannot  issue. 
Article  1368,  Revised  Statutes,  makes  it  the 
duty  of  the  county  commissioners'  court  to 
settle  and  pay  such  Judgment  in  like  manner 
and  pro  rata  as  other  claims  of  a  similar  de- 
scription are  settled  and  paid  by  said  court; 
but,  unless  the  judgment  has  determined  and 
states  the  amount  the  court  would  not  know 
the  county's  liability  on  the  judgment  The 
judgment  is  not  final,  and  for  that  reason, 
also,  the  trial  court  was  In  error  in  granting 
Its  writ  of  mandamus  directing  its  payment 
The  Judgment  of  the  district  court  in  the 
mandamus  suit  Is  reversed  and  dismissed. 


CHICAGO,  R  I.  &  G.  RY.  CO.  et  al.  v. 
NICHOLSON  et  al.    (No.  7660.) 

(Court  of  Civil  Appeals  of  Texas.  Dallas. 
Jan.  6,  1917.) 

1.  Railroads  <S=258— Blocking  Crossing- 
Damages. 

In  action  for  damages  for  blocking  farm 
crossing  with  a  train  of  cars  for  8%  days, 
plaintiffs  could  recover  damages  for  melons 
pulled  and  partly  loaded  to  take  to  market,  and 
for  exposure  of  oats  to  rain  because  they  could 
not  be  taken  up,  and  for  increased  expense  ne- 
cessitated in  carrying  water  to  stock  and  in 
working  his  crop;  there  being  evidence  of  such 
damages. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  ft{  732.  733;  Dec  Dig.  «=>253.] 

2.  Railboads  <8= 253— Blocking  Crossing— 
Damages. 

In  such  action,  the  measure  of  damages  was 
the  difference,  if  any,  between  the  value  of  the 
use  of  the  farm  during  the  period  of  time  the 
crossing  was  blocked,  and  the  value  the  use  of 
the  farm  would  have  had  if  there  had  been  no 
such  blockade. 

[Ed.  Note.— For  other  cases,  see  Railroads; 
Cent  Dig.  {{  732,  733;  Dec.  Dig.  «=»253.] 

3.  Railroads  «=»253— Blocking  Crossing— 
Duty  to  Mitigate  Damages. 

Where  plaintiff's  farm  crossing  was  block- 
aded by  a  train  for  8%  days,  he  was  not  negli- 
gent in  not  preparing  a  crossing  to  go  around 


»For  other  case*  see  same  topic  and  KEY-Nl'MBBR  la  all  Kaj-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


391  SOUTHWESTERN  REPORTER 


(Tex. 


the  obstruction,  since  he  could  naturally  ex- 
pect the  obstruction  would  be  removed  at  any 
time. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Die.  H  732.  733;  Dec.  Dig.  <8=>253.] 

Appeal  from  Dallas  County  Court;  T.  A. 
Work,  Judge. 

Action  by  Joseph  Nicholson  and  others 
against  the  Chicago,  Rock  Island  &  Gulf 
Railway  Company  and  others.  From  Judg- 
ment for  plaintiffs,  defendants  appeal.  Af- 
firmed. 

Lassiter,  Harrison  &  Rowland,  of  Ft 
Worth,  for  appellants.  George  Clifton  Ed- 
wards and  Nat  L.  Hardy,  both  of  Dallas, 
tor  appellees. 

RAINET,  C.  J.  The  appellees  sued  ap- 
pellant to  recover  damages  caused  by  the 
blocking  of  a  private  crossing  of  its  track 
running  through  appellees'  farm.  Appellees' 
petition,  In  effect,  alleged  that  appellant's 
track  divided  the  farm,  cutting  off  23  acres 
on  the  south,  on  which  were  their  house, 
barns,  and  well,  and  on  the  north  80  acres 
on  which  were  their  oats,  cotton,  melons, 
and  hogs.  The  crossing  was  blocked  in  July, 
1915,  for  about  8%  days  with  a  train  of  cars, 
loaded  with  gravel,  which  made  It  Imprac- 
ticable .for  appellees  to  cross  the  track  with 
their  teams  and  wagons  and  cultivators  to 
cultivate  the  80  acres  and  move  therefrom 
the  products  that  were  ready  for  market 
The  damage  alleged  was  as  follows: 

"(1)  The  loss  of  two  loads  of  melons  which 
had  already  been  pulled  and  partly  loaded  to 
take  to  market  that  day;  (2)  damage  by  being 
compelled  to  leave  in  the  field,  exposed  to  rain 
that  came  up  during  that  period,  300  bales  of 
oats,  said  damage  being  $106.00;  (3)  damage 
by  being  compelled  to  carry  Water  to  stock  dur- 
ing said  period,  $4.00;  (4)  and  damage  by  be- 
ing compelled  to  use  hands  instead  of  horses 
and  plows  at  ft  time  when  every  hour's  delay 
was  serious,  $100.00." 

It  was  further  alleged: 

"That  there  was  no  way  by  which  plaintiffs 
could  avoid  the  damages  to  which  they  were 
subjected,  and  that  they  did  all  in  their  power 
to  lessen  them;  that  they  made  complaint  as 
soon  as  the  crossing  was  blocked,  but  that  the 
only  answer  they  got  from  the  railroad  com- 
pany was  that  they  would  move  the  train 
when  they  got  ready;  that  this  crossing  is  a 
private  crossing  established  by  defendant  when 
road  was  built;  and  that  it  was  then  and  there 
the  duty  of  the  company  to  keep  it  open  and 
passable  for  plaintiffs." 

Appellant  answered  by  general  denial,  and 
specially  that  appellees  were  negligent  in  not 
lessening  the  damage  which  could  have  been 
done  by  proper  effort  and  with  slight  ex- 
pense, and  further: 

"This  defendant  further  says  that  the  farm 
in  question  was  owned  by  Joseph  Nicholson  in 
fee  simple  before  the  railroad  was  built  through 
it;  that  this  defendant  company  by  condemna- 
tion proceedings  in  the  county  court  of  Dallas 
county,  Tex.,  acquired  a  right  of  way  through 
said  farm;  that,  after  the  construction  of  said 
railroad,  said  Joseph  Nicholson  bad,  and  still 
has,  a  private  crossing  and  way  for  the  purpose 
of  passing  from  one  part  of  bis  said  farm  to 
the  other;  that,  if  at  any  time  his  said  cross- 


ing and  way  should  by  the  act  of  this  defend- 
ant railway  company  or  its  employes  or  lessees 
become  obstructed  for  any  unreasonable  length 
of  time  by  cars  or  other  objects,  he  had  the 
legal  right  to  remove  such  obstruction  himself 
or  make  use  of  the  railroad  right  of  way  for 
the  purpose  of  going  around  or  avoiding  such 
obstructions;  that,  if  the  crossing  was  obstruct- 
ed as  claimed,  still  plaintiffs,  with  small  trouble 
and  trifling  expense,  could  have  saved  them- 
selves from  anything  more  than  merely  nominal 
damages  by  making  use  of  the  available  means 
and  opportunities  to  obtain  access  from  said 
farm  to  their  houses  and  to  the  public  roads 
leading  to  the  city  of  Dallas;  that  if  plaintiffs 
sustained  any  damage  whatever,  which  this  de- 
fendant does  not  admit,  the  same  was  wholly 
unnecessary,  and  plaintiffs  could  and  should 
have  avoided  the  same  by  the  use  of  the  means 
and  opportunities  above  referred  to.  Hence 
plaintiffs  are  not  entitled  to  recover  herein." 

The  material  allegations  of  the  appellees' 
petition  are  supported  by  the  evidence.  A 
trial  resulted  in  a  judgment  for  appellees, 
from  which  this  appeal  is  taken. 

[1]  The  first  assignment  of  error  presented 
by  appellant  is,  in  effect,  that  the  court  fail- 
ed to  Instruct  the  jury  as  to  the  proper  meas- 
ure of  damages,  thereby  leaving  the  jury 
without  any  definite  guide  for  arriving  at 
the  proper  amount  of  damages.  On  this  sub- 
ject the  court  charged  the  jury  as  follows: 

"If  you  find  and  believe  from  the  evidence 
that  the  defendants  failed  to  maintain  and  keep 
such  good  and  adequate  passageway  for  the  nse 
of  plaintiff  in  passing  from  one  part  of  his 
farm  to  the  other;  and  that  such  failure,  if 
any,  to  maintain  and  keep  open  such  good  and 
adequate  passageway  for  the  use  of  plaintiff, 
was  the  direct  and  proximate  cause  of  the  loss 
and  damage,  if  any,  that  plaintiff  suffered  in 
the  loss  of  his  melons,  if  any,  and  in  the  de- 
creased value,  if  any,  of  his  oats,  and  in  the 
increased  expense,  if  any,  to  which  he  was  sub- 
jected in  carrying  water  to  his  stock  and  in 
working  his  crop,  then,  unless  you  find  for  the 
defendant  under  another  provision  of  this 
charge,  you  will  find  for  the  plaintiff  such  a 
sum  as  will  compensate  him  for  such  loss  and 
damage,  if  any.  that  he  has  suffered,  not  to  ex- 
ceed the  amounts  prayed  for  for  each  item." 

The  petition  set  out  the  particular  manner 
as  to  how  appellee's  damages  accrued  and 
the  amount  sustained.  The  charge  correct- 
ly pointed  oat  the  Items  of  damage  for  which 
appellee  was  entitled  to  recover  under  the 
evidence. 

[2]  There  was  no  claim  by  appellee  that 
the  farm  was  permanently  damaged;  hence 
there  was  no  error  in  not  charging  the  Jury,  as 
requested  by  appellant  that  the  measure  of 
damages  "Is  the  difference,  If  any,  between 
the  value  of  the  use  of  the  farm  during  the 
period  of  time  the  crossing  was  blocked  by 
cars,  and  the  value  that  the  nse  of  said  farm 
during  the  same  period  would  nave  had  If 
such  crossing  had  not  been  blocked."  The 
damages  alleged  by  appellee  were  the  Inju- 
ries caused  to  farm  products  by  reason  of 
appellee  not  being  able  to  remove  them  from 
the  farm,  In  being  put  to  extra  expense  in 
getting  water  to  stock  and  caring  for  his 
oats  and  working  his  cotton  crop.  He  was  en- 
titled to  Just  compensation  for  his  loss,  and 
the  court's  charge  afforded  a  sufficient  guide 
for  ascertaining  the  damage. 
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The  following  authorities  bear  upon  and 
support  the  rule  we  have  here  announced: 
Baugh  v.  Railway  Co.,  80  Tex.  56,  15  S.  W. 
5S7 ;  Railway  Co.  v.  Schofleld,  72  Tex.  496, 
10  S.  W.  575;  Railway  Co.  v.  Lackey,  12 
Tex.  Clr.  App.  229,  33  S.  W.  768. 

[3]  The  contention  of  appellant  la  that  the 
evidence  shows  that  appellees  were  derelict 
In  their  efforts  to  lessen  the  damage  occasion- 
ed by  the  blocking  of  the  crossing.  This 
question  was  properly  submitted  to  the  jury 
by  the  charge  of  the  court,  and  we  think  the 
verdict  of  the  Jury  is  supported  by  the  evi- 
dence. The  appellant  in  utter  disregard  of 
appellees'  right  blocked  the  crossing  for  the 
period  of  8%  days.  Appellees  naturally  ex- 
pected the  obstruction  would  be  removed 
upon  notice  within  a  reasonable  time,  or  at 
any  time;  so  anticipating,  It  could  not  be 
expected  that  they  would  go  to  the  trouble 
and  expense  of  preparing  a  crossing  to  go 
around  the  obstruction.  Under  all  the  cir- 
cumstances of  this  case,  we  think  appellees 
were  not  negligent  In  not  attempting  to  les- 
sen the  damages  to  their  property. 

Believing  appellant  has  had  a  fair  trial 
and  that  justice  has  been  done,  the  judgment 
Is  affirmed. 


WADSWORTH  v.  POWELL  et  ux. 
(No.  7284.) 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Dec.  22,  1916) 

1.  Homestead  €=»110  —  Liens  —  Constitu- 
tional Provisions. 

Under  Const,  art.  16,  I  50,  providing  that 
no  mortgage  or  other  lien  on  a  homestead  shall 
be  valid  except  for  the  purchase  money,  any  at- 
tempt to  create  a  lien  upon  a  homestead  to  se- 
cure a  debt  is  void. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  |  176;  Dec.  Dig.  «=>110.) 

2.  Homestead  <8=214— Lien — Evidence. 

In  a  suit  on  notes  executed  and  delivered  by 
defendants,  alleged  to  have  been  given  in  part 
payment  for  land  conveyed  to  plaintiff  and  to 
foreclose  a  vendor's  lien,  and,  In  the  alternative, 
for  judgment  for  the  land,  evidence  held  to 
show  that  the  defendants'  conveyance  of  their 
homestead  for  a  recited  consideration  equaling 
the  amount  of  the  indebtedness,  which  had  pre- 
viously been  unsecured,  and  the  defendants^  re- 
conveyance reciting  the  consideration  of  the 
notes,  were  intended  to  create  a  mortgage  lien 
on  the  homestead. 

(Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  ii  397-399;  Dec.  Dig.  <S=»214.] 

3.  Appeal  and  Ebbob  <$=>1054<1)— Reversal 
—Evidence— Tbial  by.  Cotjbt. 

In  a  trial  before  the  court  without  a  jury, 
the  admission  of  incompetent  evidence  is  no 
cause  for  reversal,  where  other  testimony  sus- 
tains the  judgment  upon  the  issue. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4185;  Dec.  Dig.  «=> 
1054(1).] 

4.  Contracts  <5=»164  —  Constbuino  Instru- 
ments Tooetheb. 

Two  or  more  writings,  executed  contempo- 
raneously between  the  same  parties  and  in  refer- 
ence to  the  same  subject-matter,  must  be  deemed 


one  instrument  and  as  forming  but  the  same* 
contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §8  746-748;  Dec  Dig.  «=»164.] 

Appeal  from  District  Court,  Matagorda 
County;  SamL  J.  Styles,  Judge. 

Suit  by  Ed.  Wadsworth,  independent  exec- 
utor of  the  will  of  N.  G.  Floyd,  deceased, 
against  R.  E.  Powell  and  wife.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Linn  &  Austin,  of  Bay  City,  for  appellant 
W.  C.  Carpenter,  of  Bay  City,  for  appellees. 

LANE,  J.  This  suit  was  originally  brought 
by  Ed.  Wadsworth,  independent  executor  of 
the  will  of  N.  G.  Floyd,  deceased,  on  the 
30th  day  of  June,  1914,  against  R  B.  Powell 
to  recover  upon  six  promissory  notes,  each 
for  the  sum  of  $199.93,  alleged  to  have  been 
executed  and  delivered  by  said  Powell  to 
said  N.  G.  Floyd  on  the  3d  day  of  January, 
1698,  In  part  payment  for  75  acres  of  land 
situated  In  Matagorda  county,  Tex.,  con- 
veyed by  N.  G.  Floyd  to  R.  B.  Powell  on  the 
3d  day  of  January,  1898,  due  and  payable 
to  said  Floyd  on  the  1st  -day  of  January, 
1903,  1904,  1905,  1906,  1907,  and  1908,  re- 
spectively. A  foreclosure  of  an  alleged  ven- 
dor's lien,  retained  by  Floyd  upon  said  land, 
was  prayed  for.  Plaintiff  also  pleaded  his 
superior  title  to  said  land  and  prayed  that, 
in  the  event  a  recovery  upon  said  notes  for 
any  cause  was  denied,  he  have  judgment  for 
said  land.  Isabella  Powell,  wife  of  R.  E. 
Powell,  was  made  a  party  defendant  by  the 
plaintiff  after  R.  E.  Powell  had  filed  his  orig- 
inal answer. 

Defendant  R.  E.  Powell  and  wife,  Isabella, 
answered  admitting  the  execution  and  deliv- 
ery of  said  notes  to  Floyd  by  R.  E.  Powell, 
but  In  defense  of  recovery  upon  said  notes 
and  the  foreclosure  of  the  lien  upon  the  land 
prayed  for  by  plaintiff,  pleaded  in  substance 
that  they,  as  husband  and  wife,  constituted 
their  family;  that  they  purchased  and  be- 
came the  owners  of  the  said  75  acres  of  land 
In  1891;  that  Immediately  after  such  pur- 
chase they  made  the  same  their  homestead; 
and  that  It  has  continued  to  be  such  home-  , 
stead  at  all  times  from  the  date  of  such 
purchase  up  to  the  date  of  the  trial  of  this' 
cause.  They  further,  in  substance,  allege: 
That  at  the  time  said  notes  were  executed 
and  delivered  to  N.  G.  Floyd,  R.  B.  Powell 
was  Indebted  to  said  Floyd  upon  an  open 
account  in  the  sum  of  $1,413.44  and  in  the 
further  sum  of  $585.65,  represented  by  a 
certain  note  executed  and  delivered  by  said 
R.  B.  Powell  to  Howard  F.  Smith,  which 
said  note  was  on  said  3d  day  of  January, 
1896,  owned  by  N.  G.  Floyd;  the  two  sums 
aggregating  the  sum  of  $1,999.30,  which  said 
indebtedness  was  wholly  unsecured.  That 
for  the  purpose  of  securing  said  indebtedness 
the  said  N.  G.  Floyd  induced  defendants  to 
convey  to  him  the  said  land  and  homestead 
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with  the  understanding  fend  agreement  that  he 
(Floyd)  would  at  once  reconvey  the  same  to 
them.  That  In  pursuance  of  said  agreement 
and  understanding  the  said  Floyd  procured 
one  G.  R  Brown,  his  close  friend  and  book- 
keeper, who  was  also  a  notary  public,  to 
prepare  the  necessary  papers  to  effectuate 
said  agreement,  and  that  said  papers  were 
so  drawn  by  said  Brown.  That  by  this  ar- 
rangement defendants  did,  on  the  3d  day 
of  January,  1898,  execute  and  deliver  to  N. 
O.  Floyd  their  deed  purporting  to  convey  to 
said  Floyd  their  said  homestead  for  a  re- 
cited consideration  of  $1,999.30  cash,  but 
as  a  fact  no  cash  consideration  passed  be- 
tween said  parties.  That  on  the  same  day, 
In  further  pursuance  of  said  agreement,  N. 
O.  Floyd  reconveyed  said  homestead  to  de- 
fendants by  deed  reciting  a  consideration  of 
ten  notes  executed  by  said  R  E.  Powell  for 
the  sum  of  1199.93  each,  aggregating  the  sum 
of  $1,999.30.  That  at  said  time  it  was  the 
the  understanding  and  agreement  of  all  par- 
ties to  said  transaction  that  said  papers  so 
drawn,  executed,  and  delivered  were  to  con- 
stitute a  lien  only  upon  defendants'  said 
home  for  the  purpose  of  securing  said  In- 
debtedness due  by  R.  E.  Powell  to  N.  O. 
Floyd.  Defendants  further  allege  that  they 
were  illiterate . negroes,  unfamiliar  with  the 
forma  and  purport  of  legal  documents,  and, 
reposing  full  faith  and  confidence  in  the  said 
Floyd  and  Brown,  they  executed  the  paper 
purporting  to  be  a  deed  from  them  to  said 
Floyd,  conveying  their  said  land  to  him, 
believing  that  same  was  a  mortgage  only  to 
secure  the  two  notes  executed  by  R.  E.  Pow- 
ell, In  lieu  of  the  original  Indebtedness  of 
$1,999.30  due  by  him  to  said  Floyd,  Defend- 
ants also  pleaded  the  four-year  statute  of 
limitation  in  bar  of  plaintiff's  right  to  re- 
cover upon  the  notes  sued  upon. 

Replying  to  defendants'  answer,  plaintiff 
denied  all  the  defensive  matter  therein  set 
up. 

The  cause  was  tried  before  the  court  with- 
out a  Jury,  who,  after  hearing  the  evidence 
and  argument  of  counsel,  found  all  Issues  in- 
volved In  favor  of  defendants,  and  rendered 
Judgment  accordingly  decreeing  the  cancella- 
tion of  said  deed  from  R  E.  Powell  and 
wife  to  N.  6.  Floyd.  From  this  Judgment, 
plaintiff  has  appealed. 

The  petition  of  plaintiff,  as  well  as  the 
notes  sued  upon,  show  that  said  notes  were 
barred  by  the  four-year  statute  of  limitation, 
pleaded  by  defendants,  at  the  time  this  suit 
was  filed;  therefore,  unless  it  be  held  that 
plaintiff  held  the  superior  title  to  said  land 
Involved  in  this  suit,  he  cannot  recover. 

[1]  The  undisputed  evidence  shows  that  on 
the  3d  day  of  January,  1898,  the  date  of  the 
two  deeds,  one  from  Powell  and  wife  to  Floyd, 
and  the  other  a  deed  of  reconveyance  from 
Floyd  to  Powell  of  the  land  in  question,  said 
land  was  the  homestead  of  Powell  and  wife. 
It  follows,  then,  that  any  attempt  to  create 
a  lien  upon  said  land,  no  matter  in  what 


manner  or  form,  to  secure  a  debt,  la  void 
under  the  Constitution  of  this  state.  Article 
16,  I  60,  Texas  Const;  Sanger  v.  Brooks,  101 
Tex.  116, 105  S.  W.  37;  Chamberlain  v.  Tram- 
mell,  61  Tex.  Civ.  App.  650,  131  S.  W.  227; 
Loving  v.  Milllken,  59  Tex.  423;  O'Shaugh- 
nessy  v.  Moore,  73  Tex.  108,  11  S.  W.  163; 
Gray  v.  Shelby,  S3  Tex.  406,  18  S.  W.  809; 
Marx  v.  Baker,  10  Tex.  Civ.  App.  148,  29 
8.  W.  90S. 

[2]  Hence,  if  the  two  deeds,  the  one  from 
Powell  and  wife  to  Floyd,  and  the  other  from 
Floyd  reconveying  the  same  land  to  Powell 
and  wife,  both  being  executed  on  the  same 
day,  were  executed  for  the  purpose  of  fixing 
a  lien  upon  said  homestead  land,  the  deed 
from  Powell  and  wife  was  in  its  inception 
void  and  is  still  void  and  did  not  convey  the 
title  to  said  homestead  property  to  Floyd, 
and  Floyd  never  at  any  time  owned  the  su- 
perior title  to  said  property  for  which  he 
sues. 

In  reaching  a  conclusion  as  to  whether  the 
deed  from  Powell  and  wife  to  Floyd,  of  date 
January  3,  1898,  was  in  fact  a  deed  or  only 
intended  as  a  mortgage,  we  will  eliminate  all 
the  testimony  of  R.  E.  Powell  and  Isabella 
Powell  with  reference  to  transactions  with 
or  representations  made  by  N.  G.  Floyd,  de- 
ceased, concerning  the  said  transactions  be- 
tween them,  and  will  look  to  other  facts  and 
circumstances  otherwise  established. 

As  before  stated,  the  undisputed  evidence 
shows  that  the  land  in  controversy  was  the 
homestead  of  Powell  and  wife  on  the  3d  day 
of  January,  1898,  and  had  been  such  for 
many  years  prior  thereto.  The  undisputed 
evidence  also  shows  that  on  the  3d  day  of 
January,  1898,  R  E.  Powell  was  Indebted  to 
said  N.  G.  Floyd  in  the  sum  of  $1,999.30; 
that  at  said  date  R  E.  Powell  and  wife,  Isa- 
bella, executed  and  delivered  to  N.  G.  Floyd 
a  deed  by  which  they  purported  to  convey  to 
said  Floyd  the  land  In  controversy,  which 
said  deed  recites  a  consideration  of  $1,999.30, 
cash  paid ;  that  on  the  same  day  N.  G.  Floyd 
reconveyed  the  same  land  to  R  E.  Powell 
and  wife  and  recited  as  the  consideration 
the  execution  and  delivery  by  R.  E.  Powell 
of  ten  promissory  notes  for  the  sum  of  $199.- 
93  each,  aggregating  the  sum  of  $1,999.30, 
one  of  which  was  to  be  paid  on  the  1st  day 
of  January,  1899,  and  one  yearly  thereafter 
until  all  were  paid,  a  vendor's  lien  being  re- 
tained on  said  land  by  Floyd  to  secure  the 
payment  of  said  notes ;  that  no  change  in  the 
possession  of  said  land  was  made,  R  E  Pow- 
ell and  wife  remaining  in  possession  thereof ; 
that  prior  to  these  transactions  the  debt  due 
by  Powell  to  Floyd  was  wholly  unsecured; 
and  that  no  cash  was  paid  to  Powell  and  wife 
at  the  time  said  deed  from  them  to  Floyd 
was  executed. 

G.  R  Brown,  temporarily  residing  at  Ok- 
lahoma City,  testified,  by  deposition  taken  at 
the  instance  of  the  plaintiff,  that  he  took  the 
I  acknowledgments  of  R  E.  Powell  and  Isa- 
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bella  Powell  to  the  deed  of  date  January  8, 
1898,  by  which  they  conveyed  their  home- 
stead to  N.  6.  Floyd ;  that  at  that  time  both 
of  said  parties  knew  full  well  the  tenor  and 
effect  of  the  instrument  they  signed,  because 
he  had  taken  particular  pains  to  fully  ex- 
plain to  them  the  fact  that  by  doing  so  they 
would  lose  their  homestead  in  the  event  they 
failed  to  pay  off  the  deferred  payments  on 
the  place;  that,  at  the  time  said  deed  was 
executed  by  Powell  and  wife,  be  (Brown)  was 
a  close  friend  of  N.  G.  Floyd,  was  at  his 
store  one  day  every  week,  and  posted  his 
books  for  him;  that  he  prepared  some  legal 
papers  for  Floyd,  but  was  not  his  legal  ad- 
viser; that  he  Is  not  sure  that  he  prepared 
all  the  papers  Inquired  about,  Including  notes 
and  deeds  inquired  about  relative  to  the  con- 
veyance mentioned,  but  his  best  recollection 
is  that  N.  G.  Floyd  paid  some  money  for 
Powell  to  Howard  F.  Smith,  for  some  gin 
machinery  purchased  by  Powell  from  Smith ; 
that  Floyd  also  furnished  Powell  with  means, 
cash,  and  merchandise  to  run  the  gin  and  to 
carry  on  his  farming  operations;  that  when 
Powell  and  wife  conveyed  the  land  It  was 
not  as  a  lien  to  secure  Floyd,  but  that  Floyd 
again  sold  them  the  place  with  the  under- 
standing that  he  would  give  Powell  all  the 
time  he  wanted  to  pay  for  the  place ;  that  it 
to  a  fact  that  $1,999.30  was  the  exact  and 
total  amount  due  by  Powell  to  Floyd  when 
the  transactions  inquired  about  were  had, 
but  Powell  did  not  agree  to  give  the  land  as 
security  for  the  debt,  and  he  told  Powell  and 
his  wife  that  they  had  their  choice,  to  let  the 
machinery  go  and  hold  their  homestead,  or 
if  they  sold  the  homestead  and  bought  It  back 
they  might  eventually  lose  It.  He  also  testi- 
fied, in  answer  to  a  question  propounded  to 
him  by  counsel  for  appellant,  that  the  value 
of  the  land  In  controversy  was  $50  per  acre, 
exclusive  of  the  gin  machinery ;  that  he  could 
not  value  the  gin  machinery  and  ginhouse 
without  a  personal  Inspection  as  he  had  not 
seen  it  since  1910. 

[3]  The  undisputed  evidence  already  stated 
forces  us  to  the  conclusion  that  the  papers 
executed  by  the  parties  to  the  transaction  of 
date  January  3,  1898,  were  simultaneously 
executed ;  that  they  formed  but  one  transac- 
tion, and  were  Intended  by  all  the  parties 
thereto  to  operate  as  a  mortgage  only  upon 
the  land  in  question,  and  the  sole  and  only 
purpose  of  all  the  parties  was  to  secure  Floyd 
in  the  payment  of  the  debt  due  by  Powell  to 
him.  Such  being  true,  the  evidence  stated 
was  amply  sufficient  to  support  the  judgment 
rendered  by  the  trial  court,  without  the  ne- 
cessity of  considering  the  testimony  of  R. 
E.  Powell  and  Isabella  Powell,  objected  to  by 
appellant,  and  no  other  judgment  could  have 
been  properly  rendered.  In  a  trial  before  the 


court  without  a  Juryr  the  admission  i©f  in- 
competent testimony  is  no  cause  for  reversal, 
where  other  testimony  sustains  the  judg- 
ment upon  the  issue.  Beham  v.  Ghio,  75  Tex. 
87,  12  S.  W.  996;  Haley  v.  Hail,  135  S.  W. 
663. 

[*]  It  is  a  familiar  principle  that  two  or 
more  writings,  executed  contemporaneously 
between  the  same  parties  and  in  reference 
to  the  same  subject-matter,  must  be  deemed 
one  Instrument  and  as  forming  but  the  same 
contract.  Dunlap  v.  Wright,  11  Tex.  597,  62 
Am.  Dec.  506 ;  Howard  v.  Davis,  6  Tex.  181. 

In  view  of  the  fact  that  appellant  makes 
the  contention  that  Powell  and  wife  intended 
to  convey  to  Floyd  an  absolute  title  to  their 
homestead  by  their  deed  of  January  2,  1898, 
for  the  recited  consideration  of  $1,999.30,  and 
in  view  of  his  further  contention  that  the 
testimony  of  Brown  to  the  effect  that  the 
land  in  question  was  worth  $3,750,  exclusive 
of  the  ginhouse  and  machinery  thereon,  we 
think  it  appropriate  to  make  these  further 
observations: 

Appellant's  witness  Brown  testified  that, 
before  Powell  and  wife  had  executed  the 
deed  to  Floyd,  he  (Brown)  took  particular 
pains  to  explain  to  them  that  they  might  lose 
their  homestead  in  the  event  they  failed  to 
pay  the  deferred  payments.  The  deferred 
payments  referred  to  could,  from  the  very 
nature  of  the  transactions,  have  been  no  oth- 
ers than  those  to  be  created  by  a  reconvey- 
ance of  said  homestead  by  Floyd  to  them  in 
the  event  they  should  convey  their  said  home- 
stead under  contemplated  transaction,  for 
there  were  no  other  deferred  payments  con- 
templated, so  far  as  the  record  discloses,  to 
which  said  statement  could  refer.  It  is  thus 
made  clear  that  it  had  been  agreed  between 
all  the  parties  to  said  negotiations  that  Floyd 
in  person  or  through  Brown  would  reconvey 
said  homestead  to  Powell  and  wife,  before 
Powell  and  wife  executed  the  deed  to  Floyd. 
It  Is  also  obvious  that  when  counsel  for  ap- 
pellant asked  Brown  to  give  the  value  of  the 
homestead  property  of  Powell  and  wife,  and 
Brown  in  answer  gave  the  value  thereof  as 
$3,750,  exclusive  of  the  ginhouse  and  ma- 
chinery, such  question  and  answer  were  to 
be,  and  were  in  fact,  understood  by  both  the 
questioner  and  witness  to  refer  to  the  value 
as  it  related  to  the  issue  involved  in  the  suit. 

We  have  considered  all  of  appellant's  as- 
signments, and  what  has  been  said  disposes 
of  all  of  them,  and  they  are  therefore  over- 
ruled. 

We  find  no  such  error  in  the  trial  of  this 
cause  as  should  cause  a  reversal  of  the 
judgment  rendered  by  the  trial  court  There- 
fore said  judgment  is  affirmed. 

Affirmed. 
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BURNETT  et  ux.  v.  CONTINENTAL  STATE 
BANK  OF  ALTO.   (No.  167a) 

(Court  of  Civil  Appeals  of  Texas.  Texarkana. 
Dec.  1,  1916.  On  Motion  for  Re- 
hearing, Dec  24,  1916.) 

1.  Appeal  and  Ebbob  <g=>237(6)  —  Objection 
Below— Findings— Evidence. 

Where  no  objection  was  made  to  the  submis- 
sion of  a  special  issue  to  the  jury,  nor  any  mo- 
tion made  to  set  aside  the  finding  thereon,  the 
objection  that  such  finding  was  not  supported  by 
the  evidence  could  not  be  set  up  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  1302%;  Dec.  Dig.  «=> 
237(6).] 

2.  Deeds  <S=>196(4)  —  Dubess  —  Bubden  or 
Pboof. 

One  pleading  duress  in  the  making  of  a  deed 
has  the  burden  of  proving  it, 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  {  649;  Dec.  Dig.  <S=»196(4).] 

3.  Deeds  «=»211(5)— Dubess—  Evidence. 

In  action  to  obtain  possession  of  property 
under  a  deed,  the  defense  being  duress  in  the 
execution  of  the  deed,  evidence  held  to  support 
special  finding  of  jury  that  there  was  no  duress. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  {  646;  Dec  Dig.  *=>211(5).] 

4.  Deeds  <£=»71— "Duress.'* 

Deception  by  a  husband  in  inducing  his  wife 
to  sign  a  deed,  by  false  statements  as  to  threats 
made  against  him  by  his  creditors,  is  not  duress 
which  he  and  she  may  set  up  to  invalidate  the 
deed  as  against  such  creditors. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  26-37;  Dec.  Dig.  <8=>71. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Duress.] 

5.  Escrows  €=»5  —  Performance  op  Condi- 
tions. 

Where  a  bankrupt  delivered  a  deed  in  escrow 
to  be  delivered  on  condition  be  secured  a  dis- 
charge and  had  no  further  trouble  with  his  cred- 
itors, the  condition  as  to  further  trouble  with 
creditors  referred  to  creditors  then  existing,  and 
did  not  relate  to  transactions  arising  after  ter- 
mination of  the  bankruptcy  proceedings. 

[Ed.  Note. — For  other  cases,  see  Escrows,  Dec. 
Dig.  «=>5.] 

6.  Appeal  and  Ebbor  «=>690(5)  —  Specific 
Objection. 

Where  bill  of  exceptions  does  not  point  out 
any  specific  testimony  to  which  definite  objection 
was  applied,  error  in  the  admission  of  evidence 
is  not  reviewable. 

'[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  2902;  Dec.  Dig.  <8=690(5).] 

On  Motion  for  Rehearing. 

7.  Homestead  «=»110  —  Conveyances  bt 
Wipe. 

A  married  woman's  deed  of  the  homestead, 
delivered  in  escrow,  is  valid  where  she  does  not 
retract  before  the  deed  is  delivered  by  the  deposi- 
tary; she  not  losing  her  right  to  retract  before 
that  time. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  f  176;  Dec.  Dig.  «=>110.] 

8.  Escrows  $=»14(2)— Waiver  op  Condition. 

If  husband  and  wife,  delivering  their  deed  in 
escrow  to  be  delivered  on  conditions,  are  notified 
by  the  depositary  before  delivery  of  the  deed  and 
make  no  objection  to  the  delivery,  they  thereby 
waive  any  nonperformance  of  the  conditions. 

[Ed.  Note.— For  other  cases,  see  Escrows, 
Cent.  Dig.  5  19;  Dec.  Dig.  «=»14(2).] 


Appeal  from  District  Court,  Cherokee 
County ;  L.  D.  Gulnn,  Judge. 

Action  by  the  Continental  State  Bank  of 
Alto,  Tex.,  against  J.  M.  Burnett  and  wife. 
From  judgment  for  plaintiff^  defendants  ap- 
peal. Affirmed. 

W.  J.  Town  send,  Jr.,  of  Jacksonville,  for 
appellants.  Norman,  Shook  ft  Gibson,  of 
Rusk,  for  appellee. 

HODGES,  J.  The  appellee  sued  the  appel- 
lants, J.  M.  Burnett  and  wife,  for  the  title 
and  possession  of  a  bouse  and  lot  situated 
In  the  town  of  Alto,  Tex.  It  claimed  title  by 
virtue  of  two  conveyances,  one  executed  by 
the  appellants  in  May,  1914,  and  the  other 
in  February.  1915.  The  appellants  resisted 
the  suit  upon  the  ground  that  the  land  was 
their  homestead,  and  that  the  conveyances 
relied  on  were  intended  as  mortgages.  They 
also  alleged  that  the  second  deed  referred  to 
above  was,  after  its  execution  by  them,  placed 
in  escrow,  with  the  understanding  that  it 
was  not  to  be  delivered  until  Burnett  re- 
ceived his  discharge  In  bankruptcy,  and  up- 
on the  further  condition  that  he  had  no  fur- 
ther trouble  with  any  of  his  creditors,  lu 
addition  to  the  above,  It  was  also  alleged 
that  Mrs.  Burnett  executed  the  second  deed 
under  duress.  It  appears  from  the  evidence 
that  the  property  in  controversy  had  been 
purchased  by  Burnett  for  a  homestead,  and 
was  being  so  used  at  the  time  the  above  con- 
veyances were  executed.  In  January,  1915, 
Burnett,  on  account  of  financial  embarrass- 
ment, had  filed  a  petition  in  bankruptcy,  and 
the  appellee  was  one  of  his  creditors.  The 
appellee  also  held  as  a  claim  against  Bur- 
nett a  balance  of  approximately  $550  due  upon 
the  purchase  price  of  the  homestead,  which 
had  previously  been  acquired  from  the  hold- 
er of  the  original  purchase-money  note.  The 
court  submitted  special  Issues,  and  the  Jury 
returned  the  following  findings  of  fact: 
That  the  first  conveyance,  that  made  on  May 
8,  1914,  was  a  mortgage.  That  the  second 
conveyance,  the  one  dated  February  3,  1915, 
was  delivered  to  Perkins  &  Perkins,  attor- 
neys, In  escrow,  to  be  delivered  to  the  appel- 
lee upon  Burnett's  discharge  In  bankruptcy. 
That  Burnett  was  notified  by  Perkins  &  Per- 
kins previous  to  the  delivery  of  the  deed  to 
the  appellee.  That  the  property  In  contro- 
versy was  worth,  on  the  8th  day  of  May, 
1914,  $1250.  That  the  conveyance  of  Febru- 
ary 3,  1915,  was  properly  acknowledged  by 
Mrs.  Burnett,  and  was  not  signed  by  her  un- 
der duress.  That  there  was  at  the  date  of 
the  trial  due  upon  a  vendor's  Hen  note  pre- 
viously executed  by  Burnett,  including  inter- 
est and  attorney's  fees,  $549.46.  Upon  these 
findings  the  court  rendered  a  judgment  in 
favor  of  the  appellee. 

[1-4]  The  first  error  assigned  assails  the 
finding  of  the  Jury  upon  the  Issue  of  duress, 
as  without  sufficient  evidence  to  support  It. 


<a=>For  otbor  cases  see  same  topic  and  KEY -NUMBER  In  all  Key-Numbered  Dlcests  and,  Indexas 
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There  was  no  motion  to  set  aside  this  find- 
ing In  the  court  below,  nor  was  there  any 
objection  to  the  action  of  the  court  In  sub- 
mitting that  issue.  The  objection  here  urged 
therefore  comes  too  late.  Blackwell  v. 
Vaughn,  176  S.  W.  912.  But  even  If  objec- 
tion bad  been  seasonably  made,  the  state  of 
the  evidence  Is  not  such  as  to  require  a  con- 
trary finding  as  a  matter  of  law.  Appellants, 
having  pleaded  duress,  assumed  the  burden 
of  proving  it  Burnett  testified  that  prior  to 
the  execution  of  the  deed  he  informed  his 
wife  that  the  attorney  and  the  cashier  of  the 
appellee  had  told  him  that  unless  he  and  his 
wife  gave  the  bank  a  good  deed  to  the  prop- 
erty, they  would  give  him  trouble  in  the  fed- 
eral court.  He  construed  the  intimation  as 
meaning  some  form  of  criminal  prosecution. 
Mrs.  Burnett  corroborated  her  husband  as  to 
what  he  told  her  prior  to  the  execution  of 
the  deed  concerning  those  threats.  Bur- 
nett's testimony  was  contradicted  by  the 
cashier  and  appellee's  attorney,  both  denying 
that  any  threats  were  made.  If  Burnett  false- 
ly represented  to  his  wife  that  such  threats 
had  been  made,  and  she  was  thereby  induced 
to  sign  the  deed,  she  was  the  victim  of  a  fraud 
upon  his  part,  and  not  of  duress.  Moreover, 
the  jury  was  not  bound  to  accept  as  true  the 
statements  of  Burnett  and  his  wife,  both  of 
whom  are  parties  Interested  in  the  result  of 
the  suit 

[I]  The  next  assigned  error  complains  of 
the  refusal  of  the  court  to  submit  the  fol- 
lowing special  Issue: 

"Did  the  defendant  J.  M.  Burnett  have  any 
further  trouble  with  any  of  his  creditors  after 
the  execution  of  the  deed  by  himself  and  wife 
dated  February  3,  1915?  Answer  this  'Yea'  or 
•No.*" 

The  relevancy  of  that  Issue  must  depend 
upon  the  following  written  agreement  which 
was  entered  into  at  the  time  of  the  convey- 
ance of  February  3,  1915: 

"I  sign  this  deed  with  the  understanding  that 
it  is  not  to  be  turned  over  to  the  Continental 
State  Bank  until  I  am  notified,  and  not  then 
only  on  condition  that  we  get  a  discharge  and 
have  no  further  trouble  with  any  of  the  cred- 
itors. Perkins  &  Perkins  agree  to  keep  this 
deed  in  their  possession  until  this  contract  is 
carried  out  and  also  to  notify  me  or  my  husband 
before  turning  over  the  deed." 

This  agreement  was  signed  by  Perkins  & 
Perkins  and  by  both  Burnett  and  his  wife. 
At  the  time  It  was  executed  and  the  deed 
there  referred  to  was  signed  Burnett  had 
not  received  his  discharge  in  bankruptcy,  but 
did  receive  It  some  time  before  the  deed  was 
finally  delivered  to  the  appellee.  The  "fur- 
ther trouble"  with  his  creditors,  which  Is  re- 
lied on  to  defeat  the  right  to  the  delivery  of 
the  deed,  grew  out  of  a  contract  between 
Burnett  and  Sanger  Bros.,  of  Dallas,  after 
the  discharge  In  bankruptcy.  The  evidence 
shows  that  Burnett  had  previously  trans- 
ferred some  of  his  accounts  to  the  appellee 
and  Sanger  Bros,  jointly,  in  settlement  of  a 
part  of  his  Indebtedness  due  them;  that  aft- 


er the  discharge  in  die  bankruptcy  court 
Burnett  at  the  suggestion  of  appellee's 
cashier,  purchased  from  Sanger  Bros,  their 
Interest  In  those  accounts,  giving  his  note 
with  personal  security  In  payment  A  dis- 
pute afterwards  arose  between  the  appellee 
and  Burnett  as  to  the  extent  of  the  Interest 
In  those  accounts  which  had  been  owned  by 
Sanger  Bros. ;  and  for  some  reason,  not  clear- 
ly explained,  Burnett  refused  to  pay  the  San- 
ger note  when  It  became  due.  Sanger  Bros, 
thereupon  filed  suit  against  Burnett  to  recov- 
er upon  the  note,  and  this  suit  was  pending 
at  the  time  of  this  controversy.  This  is  the 
trouble  which  appellants  rely  upon  to  defeat 
their  deed. 

It  is  evident  from  an  Inspection  of  this 
collateral  written  agreement  in  the  light  of 
the  circumstances  then  surrounding  the  par- 
ties, that  the  "further  trouble",  with  credi- 
tors, mentioned  as  a  condition,  referred  to 
the  creditors  of  Burnett  then  existing  and 
whose  claims  were  then  being  settled.  To 
hold  otherwise,  and  say  that  It  referred  to 
all  persons  who  might  thereafter  become 
creditors  by  reason  of  any  future  business 
transactions  with  Burnett  would  keep  the 
deed  In  abeyance  Indefinitely,  and  practical- 
ly defeat  it  entirely.  The  facts  show  that 
the  "trouble"  or  suit  by  Sanger  Bros.,  grew 
out  of  a  contract  made  after  the  termina- 
tion of  the  bankruptcy  proceedings,  and 
clearly  not  that  species  of  trouble,  or  trou- 
ble with  that  particular  character  of  credi- 
tors, which  the  parties  had  In  contempla- 
tion. We,  therefore,  conclude  that  the  court 
correctly  refused  to  submit  the  Issue. 

[6]  The  remaining  assignment  is  based  up- 
on the  admission  of  testimony  objected  to 
upon  the  ground  that  It  disclosed  confidential 
communications  between  Burnett  and  his  at- 
torneys. The  bill  of  exceptions  does  not 
point  out  any  specific  testimony  to  which  a 
definite  objection  was  applied,  and  for  that 
reason  we  are  unable  to  say  that  any  error 
was  committed  in  the  admission  of  the  evi- 
dence. 

This  judgment  of  the  district  court  is  af- 
firmed. 

On  Motion  for  Behearing. 

The  appellants  contend  that  the  evidence 
conclusively  shows  that  Mrs.  Burnett  acted 
under  duress  when  she  executed  the  last  deed 
to  the  appellee.  While,  as  stated  In  the 
original  opinion,  there  was  a  conflict  In  the 
evidence  as  to  whether  any  threats  were 
ever  In  fact  made  to  Burnett,  it  is  doubtful 
if  his  own  testimony  raises  that  Issue.  In 
describing  the  conditions  under  which  Mrs. 
Burnett  signed  the  deed,  Burnett  stated  that 
she  was  sick  at  the  time,  and  for  an  hour 
or  more  declined  to  sign  the  deed.   He  said: 

"She  refused  to  sign  it  (the  deed)  until  this 
other- contract  was  made  (referring  to  the  con- 
tract placing  the  deed  in  escrow,  which  was  set 
out  at  length  in  the  original  opinion).  •  *  • 
I  wrote  up  the  agreement  for  the  purpose  of  get- 
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ting  my  .wife  to  sign  the  deed,  for  the  would  not 
sign  it  until  then.  But  the  agreement  was  be- 
tween us  all." 

This  testimony  tends  strongly  to  Indicate 
that  Mrs.  Burnett  was  not  acting  under  du- 
ress at  that  time ;  that  she  undertook  to  care- 
fully guard  her  rights  in  the  property  and 
convey  it  only  upon  the  conditions  stated  in 
the  written  agreement.  To  constitute  the 
duress  here  relied  on  the  agents  of  the  appel- 
lee must  have  made  the  threats  of  a  criminal 
prosecution  to  which  Burnett  testified.  The 
denial  by  those  agents  of  having  made  them 
presented  an  issue  for  the  Jury,  which  was 
determined  against  the  appellants.  A  decep- 
tion resulting  from  any  false  statements  by 
Burnett  to  his  wife  that  such  threats  had 
been  made  would  not  affect  the  validity  of 
the  deed,  without  showing  notice  of  the  de- 
ception to  the  appellee.  Davis  v.  Kennedy, 
68  Tex.  516;  Stringfellow  v.  Brazelton,  142 
S.  W.  037;  Veeder  v.  Gilmer,  103  Tex.  458, 
120  S.  W.  605. 

[7]  The  second  assignment  of  error  refer- 
red to  in  this  motion  was  not  discussed  in  the 
original  opinion.  Under  this  assignment  it  is 
contended  that,  inasmuch  as  the  property  in 
controversy  was  the  homestead,  it  could  not 
be  conveyed  by  a  deed  in  escrow,  as  was 
done  In  this  instance.  The  proposition  is 
thus  stated  in  the  appellants'  brief:  "A  pre- 
tended sale  of  the  homestead  Involving  any 
condition  of  defeasance  is  void."  In  support 
of  that  proposition  the  case  of  Jones  v.  Goff, 
63  Tex.  254,  is  cited,  along  with  some  other 
authorities.  In  Jones  v.  Goff  an  effort  was 
made  to  enforce  specific  performance  of  an 
executory  contract  entered  into  by  a  married 
woman  to  convey  the  homestead,  and  it  was 
held  that  such  a  contract  was  not  binding 
upon  the  wife.  In  Warren  v.  Jones,  60  Tex. 
465,  8  S.  W.  775,  and  Jones  v.  Robbins,  74 
Tex.  617,  12  S.  W.  826,  our  Supreme  Court 
had  under  consideration  the  validity  of  a 
deed  conveying  the  homestead,  which  had 
been  executed  by  an  agent  under  power  of 
attorney  signed  and  acknowledged  by  the 
husband  and  wife.  In  the  first  case  the  court 
said: 

"The  power  of  attorney  when  followed  by  the 
deed  of  her  agent  is  treated  as  the  conveyance  it- 
self. In  a  bond  for  title  she  has  to  execute  an- 
other instrument  before  the  legal  title  passes 
from  her.  The  conveyance  is  not  fully  made 
until  she  acknowledges  the  deed  she  has  bound 
herself  to  execute,  and  this  must  be  done  in  ac- 
cordance with  the  statute.  She  must  be  allowed 
the  privilege  of  retracting  before  the  deed  is 
made,  or  the  statute  is  not  fulfilled.  In  case  of 
a  power  of  attorney  she  has  that  privilege,  and 
may  withdraw  her  consent  at  any  time  before 
the  deed  is  made  by  her  attorney." 

The  case  of  Jones  v.  Goff  was  referred  to 
and  distinguished,  the  difference  being  that 
in  making  a  bond  or  contract  to  convey  title 
something  remained  to  be  done  in  the  future 
— execution  of  the  conveyance.  To  bind  a 
married  woman  in  advance  to  make  a  deed 
would  deprive  her  of  her  right  to  retract.  In 


this  case  there  was  no  mere  contract  to  con- 
vey the  title,  but  the  conveyance  Itself  was 
executed,  and  nothing  remained  except  to  de- 
liver the  instrument  upon  the  happening  of 
the  contingency  the  parties  had  in  mind.  If 
the  wife  executes  a  deed  to  be  delivered  im- 
mediately or  in  future,  she  may  exercise  her 
right  of  retraction  until  the  deed  is  placed 
beyond  her  power  to  recall.  But  If  we  con- 
cede that  she  may  retract  and  recall  at  any 
time  before  actual  delivery  to  the  grantee, 
she  is  bound  by  her  acknowledgment  unless 
she  does  retract  within  that  time.  There  is 
no  evidence  in  this  case  that  Mrs.  Burnett 
attempted  to  exercise  any  such  right,  or  that 
she  desired  to  recall  the  deed  before  its  de- 
livery to  the  appellee.  On  the  contrary,  there 
was  testimony  tending  to  show  that  both 
Burnett  and  his  wife  were  notified  that  the 
deed  was  about  to  be  delivered,  and  that  they 
consented. 

It  is  again  urged  that  the  court  should 
have  submitted  the  issue  as  to  whether  or 
not  Burnett  had  any  further  trouble  with  his 
creditors.  Counsel  for  appellants  agree  that 
the  construction  placed  upon  the  collateral 
agreement  signed  at  the  time  the  deed  was 
executed  is  correct,  but  contends  that  we 
erred  in  our  conclusions  from  the  facts.  A 
more  careful  examination  of  the  record 
shows,  according  to  Burnett's  own  testimony, 
that  on  January  0,  1016,  he  filed  a  voluntary- 
petition  in  bankruptcy,  and  received  his  dis- 
charge before  the  deed  was  delivered  to  the 
appellee.  He  testified  that  during  the  year 
1014  he  had  assigned  some  notes  and  accounts 
to  the  appellee  bank  and  to  Sanger  Bros. 
These  accounts  were  bought  from  him,  not 
from  the  trustee  in  bankruptcy.  They  were 
owned  by  Sanger  Bros,  and  the  bank  jointly. 
He  had  been  paid  for  them  in  a  settlement 
had  in  1914,  before  he  went  into  bankruptcy. 
After  he  received  his  discharge  in  bankrupt- 
cy he  purchased  Sanger  Bros.'  interest  in  the 
notes  and  accounts,  and  had  a  controversy 
with  the  appellee  bank  regarding  the  delivery 
of  the  half  which  it  claimed.  In  his  cross- 
examination,  when  questioned  about  what 
trouble  with  his  creditors  he  referred  to  In 
the  written  agreement,  he  said: 

"I  don't  know  just  what  trouble  you  might  say 
that  refers  to,  but  I  meant  any  trouble  in  the 
settling  of  my  bankrupt  estate  with  my  credi- 
tors." 

It  is  evident  from  Burnett's  own  testimo- 
ny just  referred  to  that  he  had  no  trouble 
in  securing  his  discharge,  and  that  the  prop- 
erty about  which  the  trouble  arose  was  not 
part  of  his  bankrupt  estate. 

[S]  There  is  another  reason  why  we  think 
the  court  might  properly  have  refused  to 
submit  that  issue.  B.  B.  Perkins,  who  held 
the  deed  in  escrow,  testified,  in  effect,  that 
Burnett  and  his  wife  were  notified  and  made 
no  objection  to  the  delivery  of  the  deed.  The 
court,  having  the  right  to  find  all  facts  not 
submitted  to  the  jury,  might  have  concluded 
that,   notwithstanding   there   was  trouble 
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with  the  creditors,  that  condition  had  been 
waived. 

We  adhere  to  the  original  disposition  of 
this  case,  and  the  motion  for  a  rehearing  Is 
overruled. 


ST.  LOUIS  SOUTHWESTERN  RY.  OO.  OF 
TEXAS  v.  CHRISTIAN.    (No.  1700.) 

(Court  of  Civil  Appeals  of  Texas.  Texarkana. 
Dec.  21,  1916.    Rehearing  Denied 
Jan.  4,  1917.) 

1.  Carriers      295(1)  —  Passengebb  —  Dxrrr 
as  to  Vestibule. 

While  a  railroad  is  trader  no  legal  obligation 
to  provide  vestibuled  trains  for  its  passengers, 
having  done  bo,  it  is  its  duty  to  use  reasonable 
care  to  maintain  them  in  a  reasonably  safe  con- 
dition by  keeping  the  doors  and  traps  closed. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  | 1191;  Dec.  Dig.  «=>296(1).] 

2.  Carriers  «=>323  —  Passengers  —  Assumed 
Risk. 

The  doctrine  of  "assumed  risk,"  as  distin- 
guished from  contributory  negligence,  does  not 
apply  where  a  passenger  is  seeking  recovery  of 
damages  for  personal  injuries  due  to  carrier's 
negligence. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  {  1346;  Dec.  Dig.  «=>323.] 

3.  Cakbiebs  «=s348(5)  —  Passehoebs  —  In- 

STBCCTIO  N8. 

In  action  by  passenger  for  injuries  from 
falling  through  vestibule  door  or  trap,  it  was  not 
error  to  refuse  defendant's  requested  instruc- 
tion to  find  for  it  if  the  jury  believed  that  plain- 
tiff knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  that  the  trap  and  door  of  the 
vestibule  was  open  when  he  went  on  the  plat- 
form, and  if  they  further  believed  that  he  was 
guilty  of  the  slightest  degree  of  want  of  ordinary 
care,  etc,  where  the  court  had  already  instruct- 
ed the  jury  that  plaintiff  could  not  recover  if 
an  ordinarily  prudent  person  would  not  have 
gone  upon  the  platform  as  he  did,  for,  irrespec- 
tive of  the  prior  charge,  the  requested  instruc- 
tion was  faulty  and  calculated  to  confuse. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  1403,  1405;  Dec.  Dig.  «J=»348(5).] 

Appeal  from  District  Court,  Smith  County; 
R.  M.  Smith,  Judge. 

Action  by  J.  M.  Christian  against  the  St 
Louis  Southwestern  Railway  Company  of 
Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

This  Is  the  second  appeal  of  this  cause  (169 
S.  W.  1102).  It  was  last  tried  on  the  same 
pleadings  it  was  first  tried  on,  and  the  testi- 
mony In  the  record  now  presented  for  con- 
sideration Is  not  materially  different  from 
that  in  the  record  on  the  former  appeal. 
The  statement  of  the  case  made  In  the  opinion 
disposing  of  the  other  appeal  Is  acknowledg- 
ed by  the  parties  to  be  a  sufficient  one.  That 
statement  was  as  follows: 

"In  October,  1910,  the  appellant  ran  a  special 
vestibuled  train;  in  two  sections,  ten  minutes 
apart,  from  Tyler,  by  way  of  Corsicana,  to  Dal- 
las and  return,  to  accommodate  people  attending 
the  state  fair.  These  trains  were  transported 
over  the  appellant's  line  to  Corsicana,  where 
they  were  transferred  to  the  tracks  of  the  Trini- 
ty ft  Brazos  Valley  Railway,  and  by  the  latter 


carried  to  Dallas  and  hack  to  Corsicana,  at  which 
place  they  were  again  transferred  to  the  appel- 
lant and  brought  over  its  line  to  Tyler.  The  ap- 
pellee, J.  M.  Christian,  was  a  passenger  on  the 
return  trip  from  Dallas  on  the  first  section  of 
that  train.  After  leaving  Corsicana,  and  some 
time  near  midnight,  and  while  between  stations, 
the  appellee  fell  from  the  platform  of  the  car 
in  which  he  was  riding,  and  sustained  injuries 
for  which  he  brought  this  suit. 

"The  testimony  shows  that  after  leaving  Cor- 
sicana the  appellee,  in  company  with  one  Charles 
Erwin,  went  to  the  front  platform  of  the  coach 
in  which  he  was  riding,  and  stood  there  for  some 
time.  Erwin  had  a  bottle  of  whisky,  from  which 
he  drank  and  invited  others  to  drink,  and  ap- 
peared to  be  under  the  influence  of  liquor.  Aft- 
er the  appellee  and  Erwin  had  been  standing  on 
this  platform  for  some  time  Erwin  rushed  into 
the  coach  and  announced  that  the  appellee  had 
fallen  from  the  train.  The  door  and  'trap*  of 
that  end  of  the  coach  were  open,  and  presum- 
ably the  appellee  fell  from  the  steps  or  platform 
by  reason  of  the  door  and  'trap'  being  left  open. 
The  next  coach  in  front  of  the  car  occupied  by 
the  appellee  and  his  companions  was  the  bag- 
gage car,  and  there  was  no  occasion  for  passen- 
gers to  pass  upon  that  platform  except  in  get- 
ting on  and  off  the  train  at  stations,  or  as  a 
loitering  place.  The  testimony  was  conflicting 
as  to  whether  or  not  the  appellee  was  intoxicat- 
ed at  the  time  he  fell  from  the  train.  While  ad- 
mitting that  he  had  previously  taken  several 
drinks  of  beer  and  whisky,  he  denied  being  under 
the  Influence  of  drink.  He  had  no  recollection 
of  how  he  fell  or  what  particular  circumstance 
caused  him  to  fall.  The  fall  rendered  him  un- 
conscious, and  he  remained  by  the  side  of  the 
track  in  that  condition  for  several  hours  until 
picked  up  by  other  parties  the  next  morning. 
Charles  Erwin,  who  was  with  him  at  the  time, 
and  who  appears  to  have  been  the  only  eyewit- 
ness to  the  fall,  did  not  testify  upon  the  trial. 
After  the  information  given  to  the  train  em- 
ployes that  the  appellee  had  fallen,  the  conductor 
was  requested  to  stop  the  train  in  order  that 
friends  might  go  back  and  look  for  him.  This 
was  refused  upon  the  ground  that  the  train  was 
being  run  in  sections,  and  the  second  section  was 
only  about  ten  minutes  behind.  Appellee's 
friends  were  therefore  compelled  to  go  on  until 
the  next  station  was  reached,  when  they  got  off 
and  returned  on  the  next  train  going  in  that  di- 
rection. Some  time  after  sunup  they  found  the 
appellee  lying  by  the  railroad  track  in  an  uncon- 
scious condition.  He  remained  in  that  condition 
for  some  hours  afterwards. 

"The  appellee  alleged  negligence  in  two  re- 
spects: (1)  In  permitting  the  vestibule  and 
'trap'  doors  to  be  left  open ;  and  (2)  in  failing 
and  refusing  to  stop  and  back  the  train  to  the 
place  where  the  appellee  had  fallen  off,  or  to 
stop  the  train  so  that  the  appellee's  friends 
might  go  to  his  assistance.  The  appellant  plead- 
ed general  denial,  contributory  negligence,  and 
specially  pleaded  that  the  appellee  was  intoxi- 
cated at  the  time  he  fell  from  the  train,  and 
that  his  fall  was  directly  and  proximately  caused 
by  that  condition." 

On  the  last  trial,  as  on  the  first,  there  was 
a  verdict  and  judgment  In  appellee's  favor 
for  $1,600. 

Marsh  4  Mcllwalne,  of  Tyler,  and  B.  B. 
Perkins  and  Dan  Upthegrove,  both  of  Dallas, 
for  appellant.  Simpson,  Lasseter  ft  Gentry 
and  Price  ft  Bealrd,  all  of  Tyler,  for  appellee. 

WILLSON,  O.  J.  (after  stating  the  facts  as 
above).  [1]  The  contention  made  on  the 
former  appeal,  that  the  court  should  have  per- 
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emptorlly  Instructed  the  Jury  to  find  In  ap- 
pellant's favor  Is  renewed  on  this  appeal.  It 
Is  Insisted  now,  as  it  was  then,  that  there  was 
no  testimony  on  witch  to  base  a  finding  that 
appellant  was  guilty  of  negligence,  and,  if 
there  was,  that  it  appeared  as  a  matter  of 
law  that  the  risk  appellee  Incurred  in  being 
in  the  vestibule  of  the  car  was  one  he  should 
be  held  to  have  assumed ;  and,  further,  that 
he  was  himself  guilty  of  negligence.  In 
support  of  its  view  of  the  case  appellant  in- 
sists that,  having  provided  its  cars  with  vesti- 
bules when  It  need  not  have  done  so,  it  owed 
to  appellee  no  duty  to  keep  the  outside  doors 
thereof  closed  while  the  train  was  moving, 
unless  It  was  In  the  attitude  of  having  induc- 
ed him,  in  use  he  made  of  the  vestibule,  to 
rely  upon  its  doing  so.  We  think  appellant 
assumed  that  attitude  when  it  provided  the 
car  with  vestibules.  The  fact  that  the  vesti- 
bules formed  a  part  of  the  car  was,  we  think, 
using  the  language  of  the  court  in  Bronson  v. 
Oakes.  76  Fed.  740,  22  C.  C.  A.  526,  "an  invi- 
tation for  him  to  use  It  as  his  convenience  or 
necessity  might  require."  In  the  case  cited 
It  appeared  that  the  plaintiff  In  going  from 
one  car  to  another  In  the  nighttime  mistook 
on  open  vestibule  door  for  the  door  of  the  car 
he  was  attempting  to  go  Into,  and  fell  through 
it.  In  reversing  a  Judgment  for  the  defend- 
ant, entered  on  demurrers  to  the  plaintiffs 
petition,  the  court  said: 

"The  defendants  were  under  no  legal  obliga- 
tion to  provide  vestibuled  trains  for  their  pas- 
sengers, but,  having  done  so,  it  was  their  duly 
to  maintain  them  in  a  reasonably  safe  condition. 
Railway  Co.  v.  Glover  [92  Ga.  132]  18  S.  E. 
406,  414.  The  purpose  of  the  vestibuled  cars  is 
to  add  to  the  comfort,  convenience,  and  safety  of 
passengers,  more  particularly  while  passing  from 
one  car  to  another.  The  presence  of  such  an  ap- 
pliance on  a  train  is  a  proclamation  by  the  com- 
pany to  the  passenger  that  it  has  provided  him  a 
safe  means  of  passing  from  one  car  to  another, 
and  an  invitation  for  him  to  use  it  as  his  con- 
venience or  necessity  may  require.  Whether, 
having  provided  vestibuled  ears  for  their  passen- 
ger trams,  it  was  negligence  in  the  defendants 
to  leave  the  vestibule  connection  between  two 
cars  without  light,  and  the  outside  door  of  the 
vestibule  open  without  a  guard  rail  or  other  pro- 
tection while  the  train  was  running  rapidly  on  a 
dark  night,  is  a  question  of  fact  for  the  jury  to 
determine.  And  if,  upon  the  facts  set  out  in 
the  complaint,  they  should  find  that  it  was  negli- 
gence, no  court  could  disturb  their  finding." 

In  the  Georgia  case  (Railway  Go.  v.  Glov- 
er, 92  Ga.  132,  18  S.  E.  406),  referred  to  In 
the  excerpt  from  the  opinion  in  the  Bron- 
son Case,  negligence  of  the  defendant  (a 
street  car  company)  was  predicated,  in  part, 
on  its  failure  to  have  the  platform  gate  of 
its  car  closed.  The  court  said: 

"There  may  be  no  negligence  whatever  in  fail- 
ing to  have  gates  for  the  very  highest  order  of 
equipment  may  be  dispensed  with,  provided  the 
equipment  is  sufficient  to  come  up  to  the  stand- 
ard of  extraordinary  diligence.  This  standard 
may  be  reached  short  of  the  very  best  or  the 
superlative  of  the  attainable.  But,  when  a  com- 
pany has  provided  gates,  due  diligence  might  re- 
quire it  to  use  them,  and  failure  to  use  them 
might  be  negligence  in  the  given  instance. 
Whether  it  would  be  or  not  is  a  question  of  fact 


for  the  jury.  *  •  •  Extraordinary  diligence 
may  require  the  carrier  to  use  what  be  has 
though  it  would  not  require  him  to  have  as 
much  as  he  has  provided." 

We  do  not  understand  either  of  the  three 
cases  cited  by  appellant  as  holding  to  the 
contrary  of  those  mentioned  above. 

In  Sansom  v.  Railway  Co.,  Ill  Fed.  887, 
50  C.  C.  A.  53,  plaintiff's  intestate  had  taken 
passage  at  an  intermediate  point  ou  a  train 
advertised  by  the  defendant  as  "a  solid  ves- 
tibuled train  from  Washington  to  Memphis." 
The  train  in  fact  consisted  of  three  vesti- 
buled cars  and  one  without  vestibules,  for 
use  by  other  than  through  passengers.  In 
passing  from  one  of  the  vestibuled  cars  to 
the  one  not  so  equipped,  the  plaintiff's  in- 
testate fell  to  the  ground  and  was  killed. 
Affirming  a  judgment  for  the  defendant  on 
a  verdict  by  the  trial  court,  the  appellate 
court,  after  stating  that  it  knew  of  no  stat- 
ute or  rule  of  law  requiring  the  defendant 
to  use  vestibuled  cars,  said: 

"The  through  cars  were  properly  vestibuled. 
There  was  no  defect  in  their  construction  or 
management  The  fault,  if  any,  was  in  putting 
an  ordinary  car,  for  the  accommodation  of  local 
traffic,  into  the  vestibuled  train.  For  such  pur- 
poses an  ordinary  car,  without  vestibules,  would 
be  more  convenient,  if  not  so  safe  as  vestibuled 
cars.  In  the  absence  of  any  rule  of  law  requir- 
ing all  cars  to  be  vestibuled,  the  negligence  in 
this  respect  must  consist  in  having,  by  the  ad- 
vertisement, held  out  to  prospective  passengers 
the  assurance  that  this  was  a  'solid  vestibuled 
train,'  whereas  it  was  broken,  without  notice,  by 
the  introduction  of  the  car  for  local  traffic, 
thereby  inducing  the  passenger  to  act  upon  the 
supposition  that  he  was  upon  a  solid  train,  and 
be  less  guarded  in  passing  from  car  to  car.  As- 
suming, without  deciding,  that  the  deceased  had 
a  right  to  rely  and  did  rely  upon  the  statement 
in  the  folder,  it  must  be  remembered  that  this 
car  was  upon  a  train  to  be  run  in  daylight.  The 
want  of  a  vestibule  was  plainly  visible.  This  is 
not  an  action  upon  contract.  There  is  no  claim 
that  the  defendant  agreed  to  carry  the  passenger 
upon  a  train  of  vestibuled  cars.  Was  the  rail- 
road guilty  of  a  want  of  care  likely  to  produce 
injury  in  thus  introducing  a  car  where  it  must 
have  been  evident  to  those  having  occasion  to  use 
it  that  it  was  not  provided  with  a  vestibule? 
We  think  this  question  must  be  answered  in  the 
negative,  and  that  there  was  no  failure  to  ob- 
serve that  degree  of  care,  precaution,  and  vigi- 
lance justly  demanded  by  the  circumstances,  the 
absence  of  which  constitutes  negligence." 

In  the  course  of  the  opinion  the  court  fur- 
ther said,  referring  to  Bronson  v.  Oakes, 
supra: 

"It  is  true  that  it  has  been  held,  and  we  think 
properly  so,  that,  where  a  company  has  under- 
taken to  provide  a  vestibuled  train,  it  is  negli- 
gence to  permit  the  appliances  to  be  out  of  or- 
der, or  to  leave  the  doors  carelessly  open,  so 
that  passengers  who  rely  and  have  a  right  to 
rely  upon  the  safety  and  proper  management  of 
the  train  are  injured  thereby." 

In  Crandall  v.  Railway  Co.,  96  Minn.  434, 
105  N.  W.  185,  2  L.  R.  A  (N.  S.)  645,  113 
Am.  St  Rep.  653,  6  Ann.  Cas.  973,  a  boy  sev- 
en years  of  age,  riding  on  the  rear  platform 
of  a  sleeping  car,  with  vestibules,  fell  through, 
an  outside  door  of  one  of  the  vestibules,  left 
open  while  the  car  was  moving.  It  appeared 
that  the  boy  was  accompanied  by  bis  aunt, 
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and  that  she  had  permitted  him  to  ride  on 
the  platform  only  after  she  had  been  as- 
sured by  the  train  porter  that  It  was  safe, 
"as  everything  was  securely  fastened."  In 
affirming  a  judgment  for  the  plaintiff,  the 
court  said: 

"The  defendant  was  not  bound  to  have  the  car 
vestibuled;  but,  having  done  so,  It  could  not  by 
acts  and  words  lead  its  passengers  to  believe 
that  the  doors  of  the  vestibule  would  be  kept  clos- 
ed between  stations,  and  then  negligently  leave 
them  open,  without  incurring  liability  to  pas- 
sengers injured  thereby." 

In  Clanton  v.  Railway  Co.,  165  Ala.  485, 
51  South.  616,  27  L.  R.  A.  (N.  S.)  253,  the 
other  of  the  three  cases  relied  upon  by  ap- 
pellant, It  appeared  that  the  plaintiff  fell 
from  the  car  platform  at  a  time  when  the 
train  was  at  a  station  and  the  door  to  the 
vestibule,  through  which  she  fell,  was  open 
so  that  persons  having  occasion  to  do  so 
might  pass  Into  and  out  of  the  car. 

[2]  "We  think  the  other  grounds  relied  up- 
on as  supporting  the  contention  made  that 
the  trial  court  erred  when  he  refused  to 
Instruct  the  jury  to  find  In  appellant's  favor 
also  should  be  overruled.  We  do  not  under- 
stand that  the  doctrine  of  "assumed  risk,"  as 
distinguished  from  contributory  negligence, 
applies  where  a  passenger  Is  seeking  a  re- 
covery of  damages  for  personal  injuries  due 
to  negligence  of  a  carrier  (Railway  Co.  v. 
Carter,  71  S.  W.  73);  and  we  do  not  think 
It  appeared  from  the  testimony  as  a  matter 
of  law  that  appellee  was  guilty  of  contribu- 
tory negligence. 

The  court  Instructed  the  jury  as  follows: 

"If  you  shall  find  that  an  ordinarily  prudent 
and  cautious  person,  under  the  same  or  similar 
circumstances,  would  not  have  gone  upon  the 
platform  as  plaintiff  did,  he  cannot  recover. 

"If  you  believe  that  had  plaintiff  exercised 
that  degree  of  care  and  caution  for  his  own  'safe- 
ty that  would  have  been  exercised  by  an  ordi- 
narily prudent  person  under  similar  circum- 
stances he  would  not  have  fallen  from  the  train, 
he  cannot  recover." 

[3]  If  we  thought,  and  we  do  not,  that  the 
instructions  just  set  out  were  insufficient  as 
guides  to  the  jury  in  determining  the  Issue 
as  to  negligence  or  not  on  the  part  of  ap- 
pellee, we  would  be  of  opinion,  nevertheless, 
that  the  court  did  not  err  as  complained  of 
by  appellant  when  he  refused  its  special 
charge  Mo.  20  to  find  for  It  if  they  believed, 
other  conditions  concurring,  that  appellee — 

"knew  or  by  the  exercise  of  ordinary  care  and 
caution  could  have  known  that  the  trap  and  door 
of  the  vestibule  was  open  at  the  time  he  went 
upon  the  platform  or  during  the  time  he  remain- 
ed upon  the  platform;  •  •  •  and  if  they 
further  believed  that  be  was  guilty  of  the  slight- 
est degree  of  a  want  of  that  ordinary  care  that 
an  ordinarily  prudent  person  would  have  exer- 
cised under  similar  circumstances  to  have  avoid- 
ed being  injured  by  reason  of  the  trap  and  door 
not  being  closed,  and  that  be  bad  not  been  so 
guilty  of  such  slight  degree  of  that  want  of  ordi- 
nary care  that  an  ordinarily  prudent  person 
would  have  exercised  under  similar  circumstanc- 
es he  would  not  have  been  injured." 


That  appellee  was  chargeable  with  knowl- 
edge that  the  door  was  open,  If  by  the  exer- 
cise of  care  he  could  have  known  it,  we  think 
was  not  an  accurate  statement  of  the  law. 
As  the  door  teas  open,  unquestionably  he 
could  have  known  it  was,  had  he  used  care 
In  inspecting  the  vestibule,  to  determine  Its 
condition,  before  he  went  to  it,  or  while  in 
It  Whether  an  ordinarily  prudent  person 
under  the  circumstances  would  have  made 
such  an  Inspection,  or,  without  making  it, 
would  have  known  the  door  was  open,  was 
the  question.  Bookrum  v.  Railway  Co.,  57 
S.  W.  919.  And  we  are  Inclined  to  think 
the  court  also  was  justified  In  refusing  the 
requested  charge  on  the  ground  that  the  use 
In  it  of  the  language  "slightest  degree  of 
a  want"  of  ordinary  care  was  calculated  to 
mislead  the  Jury.  While  the  use  of  the  qual- 
ifying words  would  not  have  authorized  the 
jury  to  include  that  conduct  on  appellee's 
part  not  amounting  to  a  want  of  ordinary 
care  would  render  him  guilty  of  negligence, 
they  were  confusing  and  might  have  led  to 
a  misunderstanding  of  the  instruction. 

The  refused  special  charge  No.  19  was  sub- 
ject to  the  objection  first  suggested  above  to 
the  refused  special  charge  No.  20,  and  on 
that  ground,  It  is  believed.  It  was  not  error 
to  refuse  to  give  It. 

The  judgment  Is  affirmed. 


JOLLEY  v.  BROWN  et  al.   (No.  1069.) 

(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
Dec.  20,  1916.    Rehearing  Denied 
Jan.  17,  1917.) 

1.  Evidence  «$=»158<9)— Writ  or  Possession 
— Admissibility  of  Evidence. 

Where  a  judgment  foreclosing  a  vendor's 
lien  did  not  authorize  a  writ  of  possession  or 
other  writ,  and  no  such  writ  is  found  with  the 
papers  in  the  suit  or  on  the  clerk's  renord,  the 
admission  of  testimony  of  a  sheriff,  in  a  suit  to 
try  title  to  the  land,  that  he  had  dispossessed  a 
party  in  possession  of  the  land  under  a  writ  of 
possession  and  order  of 'sale,  was  error. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  484;  Dec.  Dig.  <@=s>158(9).] 

2.  Exceptions,  Bill  of  ©=>37— Time  for  Ap- 
pboval  and  Filing. 

The  better  practice  is  to  take  the  bill  of  ex- 
ceptions, have  ft  approved  and  filed  during  the 
trial  at  the  time  an  adverse  ruling  la  made. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent.  Dig.  §g  47,  48;  Dec.  Dig.  «=»37.J 

3.  Exceptions,  Bill  or  «J=>56(3) — Qualifi- 
cation. 

A  statement  by  the  court,  upon  a  bill  of  ex- 
ceptions to  the  admission  of  testimony,  that  the 
court  found  the  claims  of  several  parties  simu- 
lated, and  that  another  party  was  the  real  bene- 
ficiary bnt  claimed  no  Interest  in  the  land  and 
hence  could  not  recover,  which  rendered  the  tes- 
timony immaterial,  was  not  a  qualification  of 
the  bill,  as  it  neither  denies,  modifies,  nor  ex- 
plains the  facts  set  out  in  the  bill,  but  is  simply 
a  statement  why  the  ruling  admitting  the  evi- 
dence in  the  opinion  of  the  trial  judge  is  not  re- 
versible error. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  §  94;  Dec.  Dig.  «=»50(3).] 
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4.  Exceptions,  Rill  or  <8=>51— Allowance- 
Qualification. 

Under  Vernon's  Sayles'  Ann.  Oiy.  St  1914, 
arts.  2063-2067,  where  a  plaintiff  in  error  pre- 
sents a  bill  of  exceptions,  the  court  has  no  right 
to  qualify  it,  but  must  either  sign  it,  or,  if  not 
correct,  indorse  his  refusal  to  do  so  and  file  a 
proper  bill,  leaving  the  plaintiff  in  error  to  his 
remedy  of  a  bill  by  bystanders  if  not  satisfied. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Rill  of,  Cent  Dig.  St  74,  78;  Dec.  Dig.  oj=»51.i 

5.  Appeal  and  Ebbob  <8=>938(1)— Review- 
Presumptions— Qualification  or  Bill  or 
Exceptions. 

It  will  be  presumed  by  the  appellate  court 
that  the  qualifications  of  a  bill  of  exceptions 
presented  by  plaintiff  in  error  was  made  with 
his  consent. 

[Ed.  Note.— Fop  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3795,  3798,  3798;  Dec.  Dig. 
«=>938(1).] 

6.  Trespass  to  Try  Title  <ft=>41(l)— Evi- 
dence—Weight. 

A  pleading  not  being  evidence,  where,  in  an 
action  to  try  title,  defendants  alleged  that  the 
claims  of  other  parties  were  simulated,  but  the 
only  evidence  was  the  denal  of  the  allegation  by 
one  of  said  parties,  his  denial  left  the  allega- 
tions unsustained  ■  by  any  testimony. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  §  62;  Dec  Dig.  «=>41(1).] 

7.  Landlord  and  Tenant  <S=>330(2)— Lease 
—Assignment  bt  Landlobd. 

Where  the  lessor  of  land  conveyed  It  Ms 
grantee,  as  the  assignee  of  the  lease  contract, 
was  entitled  to  recover  crops,  or  the  value  there- 
of, which  belonged  to  the  lessor  under  the  terms 
of  the  lease  contract 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent.  Dig.  (  1398;  Dec.  Dig.  «=>330 
(2).] 

8.  Landlobd  and  Tenant  <&=68  —  Title 
of  Landlobd— Estoppel  or  Tenant. 

A  tenant  cannot  dispute  the  title  of  Ma 
landlord  and  attorn  to  another  without  surren- 
dering possession. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant.  Cent.  Dig.  f§  158,  210-214;  Dec. 
Dig.  «=»68.] 

9.  Vbndob  and  Purchaser  ®=s288— Fore- 
closure or  Vendor's  Lien. 

A  judgment  in  a  second  foreclosure  of  a 
vendor  s  lien  secured  by  a  series  of  notes,  could 
in  no  way  affect  the  title  of  a  purchaser  under 
a  prior  foreclosure. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  gg  815-819;  Dec.  Dig. 
<8=288.] 

10.  Trespass  to  Tbt  Title  «=»48— Writ  or 
Possession. 

Where  a  judgment  in  an  action  to  try  title 
to  land  expressly  dismissed  a  party  from  the 
case  without  prejudice  to  his  rights,  no  writ  of 
possession  could  properly  issue  against  him  or 
nis  tenant 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  {  72;  Dec.  Dig.  <8=48.] 

11.  Vendor  and  Purchaser  <8=>261(5)  — 
Notes — Priority  or  Indorsee. 

The  rule  that  when  the  payee  of  a  series  of 
notes  secured  by  a  vendor's  lien  retains  a  part 
of  the  series,  transferring  the  remainder  by  the 
usual  indorsement  or  guaranty,  the  notes  so  re- 
tained will  be  postponed  in  the  enforcement  of 
the  lien  in  favor  of  the  transferees,  does  not 


apply  where  the  transfer  of  a  part  of  the  series 

is  without  recourse. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  690;  Dec  Dig.  «=» 
261(5).] 

Error  from  District  Court,  Foard  County; 
J.  A.  Nabers,  Judge. 

Suit  to  try  title  by  J.  J.  Brown  against  W. 
L.  Jolley  and  others,  in  which  the  heirs  of  R. 
S.  Sparks,  who  died  pending  suit  Intervened. 
From  the  judgment,  defendant  W.  L.  Jolley 
brings  error.   Reversed  and  remanded. 

D.  J.  Brookreson,  of  Benjamin,  for  plain- 
tiff in  error.  G.  W.  Walthall  and  R.  P.  Brind- 
ley,  both  of  Crowell,  for  defendants  in  error. 

HALL,  J.  Involved  In  this  suit  is  the  title 
to  and  the  right  of  possession  of  313  acres  of 
land,  including  the  ownership  of  certain 
wheat  grown  on  the  premises.  R.  S.  Sparks 
is  the  common  source  of  title.  He  conveyed 
the  land  to  W.  W.  Layman  June  28, 1909,  by 
general  warranty  deed,  which  retains  a  ven- 
dor's lien  upon  the  premises  described  there- 
in, to  secure  the  payment  of  nine  promissory 
notes,  in  the  sum  of  $500  each.  The  first  two 
of  tbe  notes,  upon  their  maturity,  were  paid, 
but  Sparks  transferred  the  third  note  to  Mrs. 
Minnie  Shelton  and  Mrs.  Mattle  Woods,  who, 
joined  by  their  husbands,  filed  sued  thereon, 
against  W.  W.  Layman  and  W.  L.  Power,  as 
assignee,  to  foreclose  the  lien.  Judgment 
was  rendered  against  Layman  and  Power 
for  the  amount  of  the  note,  interest  attor- 
neys' fees,  and  costs,  and  foreclosing  the 
Uen  upon  the  land  in  controversy,  with  the 
usual  provision  directing  order  of  sale  and 
writ  of  possession.  The  sheriff  of  Foard 
county  sold  the  land  under  this  judgment  on 
April  1,  1913,  at  which  sale  R.  W.  Warren  be- 
came the  purchaser.  In  the  fall  of  1913, 
Warren  leased  the  premises  to  J.  J.  Rrown 
under  a  contract  by  the  terms  of  which 
Brown  should  sow  80  acres  of  the  land  In 
wheat  and  in  consideration  of  his  services 
should  be  paid  $40  and  have  the  free  use  of 
the  remaining  land  for  pasturage.  It  was 
stipulated  in  this  contract  that  Warren 
should  have  all  of  the  wheat  grown  on  the 
80  acres.  On  the  11th  day  of  April,  1914, 
Warren  conveyed  the  land  to  R.  T.  Williams, 
by  warranty  deed;  on  June  4,  1914,  R.  T. 
Williams  conveyed  it  to  plaintiff  in  error, 
Jolley. 

Soon  after  the  land  was  purchased  by  War- 
ren under  the  foreclosure  sale  mentioned 
above,  R.  S.  Sparks,  J.  F.  Sparks,  R.  E. 
Sparks,  and  T.  N.  Sparks  filed  a  second  suit 
to  foreclose  the  lien  securing  the  remaining 
six  vendors'  lien  notes.  Warren  was  in  pos- 
session of  the  land  at  this  time  and,  together 
with  Layman  and  Power,  was  made  a  party 
to  the  suit  The  defendants  answered.  War- 
ren filed  a  general  and  several  special  ex- 
ceptions in  addition  to  answering  to  the  mer- 
its. Upon  a  trial  of  that  case  before  the 
court  without  a  jury,  after  the  evidence  had 
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been  Introduced  and  the  court  had  considered 
the  case  for  some  time,  one  of  Warren's  spe- 
cial exceptions  was  sustained,  which  had  the 
effect  of  dismissing  htm  from  the  suit.  The 
plaintiffs  did  not  ask  leave  to  'amend,  but 
took  judgment  against  Layman  and  Power, 
foreclosing  the  Hen  on  the  land  in  contro- 
versy as  against  them  and  as  to  Warren  pro- 
vided as  follows: 

"It  is  further  ordered,  adjudged,  and  decreed 
by  the  court  that  the  defendant  B,  W.  War- 
ren's special  exception  No.  7  be  sustained,  and 
that  the  said  defendant,  R.  W.  Warren,  be  dig- 
missed  from  this  cause  without  any  prejudice 
to  any  equitable  rights  he  may  have  in  the  prem- 
ises, and  that  said  defendant  R.  W.  Warren  go 
hence  without  day,  and  that  plaintiffs  take  noth- 
ing as  to  him,  and  that  he  recover  his  costs  in 
this  behalf  expended,  and  for  which  execution 
may  issue  against  plaintiffs." 

Order  of  sale  was  Issued  on  this  judgment 
In  due  time  and  the  premises  sold  January 
6,  1914,  to  the  defendants  In  error  R.  S.,  J. 
F.,  R.  E.,  and  T.  N.  Sparks.  At  the  time 
of  this  sale,  defendant  In  error  Brown  was 
holding  the  land  under  a  written  lease  from 
R.  W.  Warren.  Williams,  who  purchased  the 
land  from  Warren  April  11,  1914,  visited  the 
premises  to  see  about  the  wheat,  and  learned 
that  Brown  had  arranged  to  take  the  wheat 
himself  and  pay  rent  out  of  it  to  R.  S.  Sparks 
and  his  sons.  Williams  tendered  Brown  $40 
due  him  under  the  contract,  although  the 
amount  was  not  payable  until  July  15,  1914, 
which  Brown  refused.  Upon  learning  that 
Brown  had  repudiated  his  rental  contract 
made  with  Warren  and  had  attorned  to 
Sparks,  Williams  declared  the  contract  for- 
feited and  proceeded  to  take  possession  of  the 
premises.  Immediately  Brown  filed  this  suit 
and  was  granted  a  temporary  Injunction. 
In  the  meantime,  he  harvested  and  marketed 
the  wheat,  amounting  to  1,492  bushels.  R.  S. 
Sparks  died  in  the  meantime,  and  his  heirs 
Intervened,  claiming  title  to  the  land. 

The  Issues  were  tried  by  the  court,  with- 
out a  jury,  April  3, 1915,  resulting  in  a  judg- 
ment for  the  plaintiff  Brown,  against  the  de- 
fendants W.  L.  Power,  P.  O.  Williams,  and  R. 
T.  Williams  for  $1  damages,  perpetuating 
the  injunction  against  said  defendants  and 
plaintiff  In  error,  restraining  them  from  In- 
terfering with  possession  of  the  land  In  con- 
troversy and  decreeing  that  plaintiff  in  er- 
ror take  nothing  by  reason  of  his  claim  for 
wheat,  and  against  him  in  favor  of  the  inter- 
veners Sparks  and  others  for  the  land  in  con- 
troversy. 

[1]  Plaintiff  in  error  assigns,  first,  that  the 
court  erred  in  admitting  in  evidence,  over  his 
objections,  the  testimony  of  the  sheriff  of 
Foard  county,  to  the  effect  that  said  officer 
had  dispossessed  Brown  under  a  writ  of  pos- 
session and  order  of  sale  issued  out  of  the 
district  court,  in  the  case  of  R.  S.  Sparks  et 
aL  v.  W.  W.  Layman  et  al. 

The  contention  of  plaintiff  in  error  is  that 
since  the  law  requires  an  officer  executing  an 
order  of  sale  and  writ  of  possession  to  in- 
dorse thereon  his  return  In  writing,  showing 


i  how  he  bad  served  the  same,  and,  (further 
|  provides  that  record  shall  be  made  thereof  by 
the  county  clerk  in  a  minute  book  kept  for 
the  purpose,  such  written  return  is  the  best 
evidence  of  how  the  writ  was  executed. 

In  the  case  of  Ay  res  v.  Duprey,  27  Tex. 
593,  86  Am.  Dec.  667,  it  is  held  that  the  offi- 
cial return  made  upon  process  by  a  sheriff 
Is  the  best  evidence  of  his  action,  and  as  a 
general  rule,  In  the  absence  of  fraud  or  mis- 
take, it  cannot  be  varied  or  contradicted  by 
the  parol  testimony  of  such  officer. 

It  appears  from  the  record  that  the  judg- 
ment did  not  authorize  a  writ  of  possession 
or  other  kind  of  writ  to  issue  against  R  W. 
Warren,  or  his  tenant  Brown.  No  such  writ 
was  found  with  the  papers  in  the  original 
suit,  nor  did  the  clerk's  record  show  that 
any  had  ever  been  issued.  The  clerk  did  not 
remember  that  he  had  ever  Issued  it,  and  the 
officer's  return  on  the  order  of  sale  did  not 
show  that  Brown  was  dispossessed.  We 
think  the  court  erred  in  admitting  the  oral 
testimony. 

[2]  Under  this  assignment  plaintiff  con- 
tends that  the  court  has  erred  In  qualify- 
ing his  bill  of  exceptions  to  the  admission 
of  this  testimony,  as  follows: 

"Examined,  approved  and  ordered  filed  as  a 
part  of  the  record  in  this  cause,  this  the  25th 
day  of  May,  A.  D.  1915,  with  the  qualification 
that  in  considering  this  matter  the  court  found 
from  the  evidence,  which  founded  on  sufficient 
pleading,  that  the  claim  of  Warren  was  only 
simulated,  as  was  also  Jolley  and  Williams,  and 
that  W.  I*  Power  was  the  real  beneficiary  of 
the  Warren  claim  inasmuch  as  Power  claimed 
no  interest  in  the  land  by  any  pleading  in  this 
case,  be  could  not  recover,  and  the  matters  above 
set  forth  became  immaterial,  and  no  other  judg- 
ment could  have  been  rendered,  either  with  or 
without  the  above  testimony.  The  court  had 
stated  to  both  counsel  that  in  rendering  judg- 
ment he  would  discard  ail  immaterial  and  in- 
competent testimony."  (Signed  by  the  trial 
judge.) 

Upon  the  bill  of  exception  the  following 
appears: 

"Intervener  objects  to  the  above  qualification 
for  the  reason  that  there  was  no  evidence  in- 
troduced as  is  shown  by  the  statement  of  facts 
herein  to  justify  a  finding  that  his  claims  herein 
were  simulated,  and  he  accepts  this  bill  under 
protest  because  he  has  no  other  way  of  preserv- 
ing the  bill  of  this  time."  This  is  signed  by  the 
attorney  for  plaintiff  in  error. 

[3]  It  appears  from  the  statements  in  the 
brief  that  this  bill  of  exception  was  not  writ- 
ten out  and  signed  by  the  court  at  the  time 
the  evidence  was  admitted.  This  Is  rarely 
ever  done ;  but  the  better  practice  is  to  take 
the  bill  of  exceptions,  have  it  approved  and 
filed  during  the  trial  and  at  the  time  the 
adverse  ruling  is  made..  While  it  wonld  tend 
to  retard  the  trial,  the  result  would  be  more 
satisfactory,  and  criticisms,  -such  as  appear 
In  this  record,  would  be  avoided.  This 
statement  by  the  trial  judge  upon  the  bill  of 
exception  Is  really  not  a  qualification.  It  nei- 
ther denies,  modifies,  nor  in  any  way  explains 
the  facts  set  out  In  the  bill,  but  is  simply  a 
statement  to  this  court  why  the  ruling  in 
the  opinion  of  the  trial  judge  is  not  reversi- 
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ble  error.  Plaintiff  in  error  contends  that 
he  had  no  reason  to  expect  any  qualification 
whatever  when  the  bill  was  presented  for 
approval,  since  the  court  did  not  Indicate,  at 
the  time  the  exception  was  taken,  that  any 
qualification  would  be  entered  on  it.  The 
rule  of  procedure  in  such  cases  is  clearly 
Indicated  in  Brunner  Fire  Ins.  Co.  v.  Payne, 
54  Tex.  Civ.  App.  501,  118  S.  W.  602,  and  in 
Dennis  v.  Kendrlck,  163  S.  W.  693.  Under 
the  statute,  the  trial  Judge  has  no  right  to 
qualify  a  bill  of  exception  without  the  con- 
sent of  the  party  presenting  It  Yernon's 
Sayles'  Civil  Statutes  provides,  by  article 
2063,  that  it  shall  be  the  duty  of  the  party 
taking  any  bill  of  exception  to  reduce  it  to 
writing  and  present  It  to  the  judge  for  his 
allowance;  whereupon,  as  is  provided  by  ar- 
ticle 2064,  it  becomes  the  duty  of  the  judge 
to  submit  such  bill  to  the  adverse  party  or 
his  counsel,  and,  if  it  is  found  to  be  correct. 
It  shall  then  be  signed  by  the  judge  without 
delay  and  filed  with  the  clerk. 

[4]  Article  2065  provides  that,  in  the  event 
the  judge  shall  find  such  bill  of  exceptions 
to  be  incorrect,  be  shall  suggest  to  the  party, 
or  his  counsel  who  drew  the  bill,  such  cor- 
rections as  he  may  deem  necessary,  and,  if 
they  are  agreed  to,  the  corrections  shall  be 
made,  the  bill  signed  and  filed  with  the  clerk. 
Article  2066  provides  that,  should  the  party 
presenting  the  bill  not  agree  to  the  correc- 
tions, the  judge  shall  return  it  to  him  with 
his  refusal  Indorsed  thereon  and  shall  make 
out  and  sign  and  file  with  the  clerk  such  a 
bill  of  exceptions  as  will  in  his  opinion  pre- 
sent the  ruling  of  the  court  in  that  behalf  as 
it  actually  occurred.  If  we  consider  these 
proceedings  as  taking  place  during  the  trial, 
as  is  evidently  contemplated  by  the  statute, 
the  remedy  given  the  party  presenting  the 
bill  is  provided  by  article  2067.  This  article 
provides  that  such  party  may  procure  the 
signatures  of  three  respectable  bystanders, 
citizens  of  this  state,  attesting  the  correct- 
ness of  his  bill,  and  have  the  same  filed  as 
part  of  the  record.  The  bill  In  the  instant 
case  was  not  presented  to  the  judge  until 
some  20  days  after  the  adjournment  of  court. 
This  was,  of  course,  too  late  for  plaintiff  in 
error  to  have  prepared  and  filed  a  bystand- 
ers' bill,  and,  if  we  admit  that  the  trial  judge 
was  unfair  in  appending  to  the  bill  qualifica- 
tions of  which  plaintiff  in  error  had  no  no- 
tice at  the  time  the  exception  was  taken,  the 
fault  is  attributable  to  plaintiff  in  error  in 
not  asking  the  court  to  stop  the  trial  and 
take  bis  bill  at  the  time  the  ruling  was  made. 

[S-S]  We  must  presume  that  when  a  bill 
of  exceptions  appears  in  the  record,  which 
has  been  qualified  by  the  court,  the  qualifica- 
tion was  made  with  the  consent  of  plaintiff 
in  error.  To  consider  protests  by  attorneys 
who  have  accepted  tbe  bill  and  filed  It  as 
part  of  the  record  would  bring  up  Issues  of 
fact  which  the  appellate  courts  should  not 
be  asked  to  decide.  Imperfections  in  the  rec- 
ord and  all  issues  relating  to  the  proper 


presentation  of  the  case  in  this  court  must 
be  settled  in  the  trial  court  Neville  Mil- 
ler, 171  S.  W.  1109.  We  are  unable  to  find 
anything  in  this  record  sustaining  tbe  trial 
court's  statement  that  the  claims  of  Warren, 
Williams,  Power,  and  Jolley  were  simulated. 
It  is  true  the  defendants  alleged  that  their 
claims  were  simulated,  but  the  only  witness 
who  testified  upon  that  issue  was  Power,  and 
he  denied  it  unequivocally.  The  pleading,  of 
course,  was  not  evidence,  and  Power's  denial 
left  the  allegations  nnsustained  by  any  tes- 
timony. Starkey  v.  H.  O.  Wooten  Grocery 
Co.,  143  S.  W.  692.  On  the  contrary,  we  find 
transfers  of  the  land  to  each  of  these  par- 
ties and  a  duly  executed  written  lease  of 
the  entire  tract  from  Warren  to  Brown, 
which,  prima  facie,  show  a  valid  claim.  The 
evidence  of  Campbell  as  to  the  Issuance  and 
execution  of  the  writ  of  possession  not  be- 
ing admissible,  and  there  being  no  other  evi- 
dence tending  to  show  that  Brown  or  War- 
ren had  been  dispossessed  under  the  Sparks 
judgment  Jolley,  as  assignee,  was  entitled 
to  all  tbe  wheat  under  the  lease  contract  be- 
tween Warren  and  Brown.  Whitehead  v. 
Fisher,  64  Tex.  638.  If  upon  another  trial 
the  evidence  should  be  the  same,  plaintiff  In 
error,  Jolley,  should  recover  the  wheat  or 
Its  value.  Brown  could  claim  only  the  sum 
of  $40,  as  provided  in  the  lease  contract 
As  the  tenant  of  Warren,  he  could  not  at- 
torn to  Sparks.  Juneman  v.  Franklin,  67 
Tex.  411,  3  S.  W.  562;  Lang  v.  Crothers, 
21  Tex.  Civ.  App.  118,  51  S.  W.  271;  Brace 
v.  Richardson,  26  Tex.  Civ.  App.  615,  64 
S.  W.  785;  Hulett  v.  Piatt  49  Tex.  Civ. 
App.  377,  109  S.  W.  207. 

[9,10]  The  judgment  in  the  Sparks  fore- 
closure in  no  way  affected  the  right  acquired 
by  Warren  by  his  purchase  of  the  land  under 
the  first  foreclosure.  The  above  quotation 
from  the  judgment  expressly  dismisses  him 
from  the  case  without  prejudice  to  his  rights. 
Therefore  no  writ  of  possession  could  prop- 
erly issue  against  him  or  his  tenant  Brown. 
Taylor  v.  Ward,  102  S.  W.  465;  Jeffus  v.  Al- 
len, 56  Tex.  195. 

[11]  While  it  appears  from  the  record  that 
the  first  two  notes  of  the  series  were  paid 
to  Sparks,  it  is  not  shown  who  paid  them, 
and  we  cannot  pass  upon  the  merits  of  plain- 
tiff in  error's  contention  that  the  proceeds 
of  the  land  should  be  distributed  at  the  ratio 
of  three-ninths  to  Warren  and  sixth-ninths 
to  Sparks,  The  record  discloses  that  after 
the  payment  of  the  first  two  notes,  the  third 
was  transferred  to  Minnie  Shelton  and  Mac- 
tie  Woods,  by  R  S.  Sparks,  and  that  he  re- 
tained the  remaining  six  notes.  We  are  ask- 
ed to  reverse  and  render  the  case;  but  on 
account  of  the  lack  of  information  furnished 
by  the  record,  we  are  unable  to  adjust  the 
equities.  As  said  by  Conner,  O.  J.,  in  Martin 
v.  Gray,  169  S.  W.  118: 

"It  seems  to  be  finally  pretty  well  settled, 
where  a  payee  of  a  series  of  notes  *  *  *  re- 
tains part  -of  the  series  'transferring  the  remain- 
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der  by  the  usual  indorsement  or  guaranty,  that 
then  the  notes  so  retained  by  the  payee  will  be 
postponed  in  the  enforcement  of  the  lien  in  fa- 
vor of  those  to  whom  part  of  the  series  may 
have  been  so  transferred";  but  this  role  "is  not 
applied,  nothing  else  appearing,  where  the  payee 
*  *  •  transfers  part  of  a  series  of  notes  with- 
out recourse"— citing  Fitch  v.  Kennard,  138  S. 
W.  788;  Wafcott  v.  Carpenter,  132  S.  W.  981 ; 
Perry  v.  Dowdell,  88  Tex.  Civ.  App.  86,  84  S. 
W.  838;  Anderson  v.  Perry,  98  Tex.  493,  85  3. 
W.  1138;  Dilley  v.  Freedman,  25  Tex.  Civ.  App. 
39,  60  S.  W.  448;  Lewis  v.  Ross,  65  S.  W.  504 ; 
Douglass  v.  Blount,  93  Tex.  499,  56  S.  W.  334. 

Plaintiff  In  error  urges  several  other  as- 
signments of  error,  some  of  which  are  dis- 
posed of  by  what  we  have  already  said.  On 
account  of  the  meagerness  of  the  statement 
of  facts  and  the  failure  of  the  trial  court  to 
Hie  findings  of  fact,  we  are  not  able  to  pass 
upon  the  questions  raised  by  most  of  the 
remaining  assignments. 

Because  of  the  errors  pointed  out,  the 
Judgment  Is  reversed,  and  the  cause  re- 
manded. 


WESTERN  UNION  TELEGRAPH  CO.  v. 
FINFROCK.   (No.  7261.) 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Dec.  19, 1916.  Rehearing  Denied 
Jan.  4,  1917.) 

L  Telegraphs  and  Telephones  «=>66(4)— 
Than  emission  of  Money— Delay  in  Deliv- 
ery— Sufficiency  of  Evidence. 
Evidence,  showing  failure  of  a  telegraph 
company  to  make  timely  delivery  of  money  tele- 
graphed by  parents  to  son,  who  was  unable  to 
obtain  medical  aid  on  account  of  lack  of  funds 
and  was  forced  to  rely  on  charity,  was  sufficient 
to  sustain  finding  that  the  son  suffered  physical 
pain  and  mental  anguish  as  a  result  of  the  com- 
pany's negligence. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  |  63 ;  Dec.  Dig.  <S=> 
66(4).] 

2.  Telegraphs  and  Telephones  «=>6S(1)— 
Delay— Mental  Suffering. 

Mere  disappointment  or  embarrassment  is 
not  such  mental  pain  or  anguish  as  to  permit  a 
recovery  of  damages  for  delay  in  delivery  of 
telegram. 

[Ed.  Note.— For  other  cases.  Bee  Telegraphs 
and  Telephones,  Cent.  Dig.  {  69;  Dec.  Dig.  «=> 
68(1).] 

3.  Telegraphs  and  Telephones  «=>67(2)— 
Transmission  of  Money— Knowledge  of 
Consequence. 

Where  a  telegraph  company  had  knowledge 
of  appellee's  need  for  money  telegraphed  to  him 
and  the  probable  consequences  of  delay,  it  is 
liable  for  injury  caused  by  its  negligent  delay. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  f  65;  Dec.  Dig. 
•=•67(2).] 

Appeal  from  District  Court,  Harris  Coun- 
ty; Wm.  Masterson,  Judge. 

Suit  by  G.  M.  Flnfrock  against  the  West- 
ern Union  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Hume  &  Hume,  of  Houston,  for  appellant. 
Atkinson,  Graham  4  Atkinson,  of  Houston, 
for  appellee. 


PLEASANTS,  C.  J.  This  suit  was  brought 
by  appellee  against  appellant  to  recover  dam- 
ages for  physical  and  mental  pain  and  suf- 
fering alleged  to  have  been  caused  him  by 
the  failure  of  defendant  to  comply  with  a 
contract  made  by  it  by  which  it  agreed  and 
promised  to  deliver  to  appellee  at  Mary- 
ville, Tenn.,  $32,  which  was  deposited  with 
defendant  at  Houston,  Tex.,  for  delivery  to  ap- 
pellee as  above  stated.  Plaintiff's  petition  al- 
leges, In  substance: 

"That  on  or  about  February  1.  1915,  he  was 
at  school  in  Maryville,  Tenn.;  that  on  or  about 
said  date  he  received  an  injury  from  which 
blood  poison  resulted,  causing  him  mental  and 
physical  pain  and  anguish;  that  at  said  time 
and  place  he  was  without  funds  with  which  to 
furnish  himself  with  board  and  lodging,  and 
necessary  and  proper  medical  treatment;  that 
about  said  time  he  communicated  his  said  trouble 
to  his  parents  at  Houston,  Tex.:  that  there- 
after, on  the  morning  of  February  6, 1915.  plain- 
tiff's sister  and  mother  entered  into  a  contract 
with  defendant's  agent  for  the  transmission 
and  delivery  of  $32  to  plaintiff  by  noon  of  Feb- 
ruary 6,  1915;  that  defendant  was  notified  at 
said  time  of  the  facts  as  to  plaintiff's  condition, 
and  obligated  himself  to  deliver  said  sum  to 
plaintiff  at  Maryville  by  noon  of  February  5, 
1915 ;  that  defendant  failed  to  perform  its  said 
contract  and  failed  to  deliver  said  money  to 
plaintiff  until  February  IS,  1915;  that  as  a 
direct  and  proximate  result  of  the  breach  of  said 
contract  plaintiff  was  without  funds  for  a  pe- 
riod of  seven  days;  that  he  was  compelled  to 
subsist  on  charity  of  friends :  that  he  was  with- 
out proper  and  adequate  medical  treatment  and 
drugs ;  that  he  suffered  great  mental  and  physi- 
cal pain  and  anguish  by  reason  of  being  unable 
to  provide  himself  with  necessary  and  proper 
treatment  and  drugs,  and  that  as  a  result  there- 
of his  condition  by  reason  of  said  blood  poison 
was  aggravated  and  extended,  and  he  was  caus- 
ed to  suffer  shame,  humiliation,  physical  pain, 
and  mental  anguish  which  he  would  not  have 
suffered  had  defendant  performed  its  contract." 

The  amount  of  damages  claimed  was  $1,- 
999.16.  The  trial  In  the  court  below  with 
a  jury  resulted  in' a  verdict  and  judgment  in 
favor  of  plaintiff  for  the  sum  of  $100. 

[1]  The  only  question  raised  by  appel- 
lant's brief  is  whether  the  evidence  Is  suf- 
ficient to  sustain  the  finding  that  plaintiff 
suffered  any  damage  which  was  a  proximate 
result  of  the  failure  of  defendant  to  comply 
with  its  contract.  The  evidence  shows  that 
appellee,  who  was  at  school  in  Maryville, 
Tenn.,  became  sick  in  the  latter  part  of 
January,  1915,  and  wrote  his  father,  who 
resides  at  Houston,  Tex.,  telling  him  of  his 
condition.  On  February  5th  he  telegraphed 
his  father  as  follows:  "What  shall  I  do? 
Expenses  paid  until  Tuesday;  need  them." 
In  response  to  this  telegram  appellee's  moth- 
er and  sister  went  to  the  office  of  appellant 
at  Houston  and  inquired  if  appellant  had  an 
office  at  Maryville  and  would  undertake 
to  deliver  money  at  that  place  to  appellee. 
Receiving  an  affirmative  answer,  they  gave 
appellant's  agent  $32,  which  he  agreed  to 
deliver  to  appellee  at  Maryville  by  noon  of 
that  day,  February  5,  1915.  They  paid  the 
agent  $1.16,  the.  amount  charged  for  making 
delivery  of  the  money.    They  also  told  the 
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agent  that  appellee  was  sick.  As  to  what 
was  told  the  agent  Miss  Fin  frock  testified: 

"I  did  tell  this  agent  about  the  condition  of 
my  brother;  that  is,  I  told  the  man.  I  also 
told  him  at  that  time  it  was  necessary  for  my 
brother  to  have  the  money  at  a  particular  time, 
and  that  he  was  sick  and  needed  the  money  to 
come  home  on.  We  also  told  him  my  brother 
couldn't  get  medical  attention  in  the  town  he 
was ;  that  it  was  a  small  place ;  and  in  reply  to 
that  he  simply  made  the  statement  that  be 
would  have  the  money  there  in  time  so  he  could 
make  that  evening  train  home.'* 

On  the  night  of  February  5th  the  following 
message  was  sent  to  appellee  by  his  father: 

"Money  follows  tomorrow  for  ticket  home. 
We'  shall  be  very  glad  to  see  you.  Am  sorry 
your  health  is  bad  out  will  soon  have  you  well 
again.  Will  look  for  you  next  week." 

Appellee  testified  as  follows: 

"In  February,  1916,  in  the  early  part  of  it, 
I  was  in  Maryville,  Tenn.,  going  to  school  there. 
Received  an  injury  in  January,  1915,  which 
along  in  the  first  part  of  February  resulted  in 
blood  poisoning  in  my  left  hand.  At  the  time 
the  blood  poison  started  my  financial  condition 
was  very  low ;  do  not  know  just  how  much 
money  I  did  have,  but  not  more  than  $2.  I  did 
communicate  my  financial  condition  to  my  par- 
ents, and  received  from  them  a  telegram  dated 
February  5th,  which  you  handed  me.  I  receiv- 
ed this  night  letter  on  Saturday,  February  6th. 
During  the  time  I  was  expecting  this  money, 
well  on  Saturday  the  day  I  received  this  message 
it  was,  I  spent  the  last  cent  I  had  because  I 
expected  it  would  be  in,  and  I  needed  some 
thingB,  some  clean  collars  for  one  thing,  and  I 
went  and  bought  some,  and  spent  the  last  cent 
I  had.  While  I  was  waiting  for  this  money,  I 
stayed  with  any  of  the  boys  that  I  could  get  to 
keep  me,  and  I  borrowed  money  off  of  several 
of  the  boys  to  buy  meals  with.  I  would  borrow 
money  off  of  the  boys,  and  sometimes  it  was 
kind  of  hard  to  borrow  it  too.  I  would  have 
difficulty  at  times  borrowing  money.  My  physi- 
cal condition  at  the  time,  with  the  exception 
of  my  eyes,  was  all  right.  My  eyes  troubled  me 
a  great  deal  and  then  both  my  hands  were  in  a 
bad  condition.  Guess  I  was  all  right  otherwise. 
As  to  my  hands,  I  had  blood  poisoning  in  this 
hand  in  three  places  (left  hand)  in  the  back  of 
the  hand,  I  had  a  bone  felon  on  this  thumb 
(right  hand).  Both  hands  were  wrapped  up  all 
the  time.  I  had  no  money  with  which  to  secure 
medical  attention.  Tn  order  to  get  proper  med- 
ical attention,  I  would  have  to  go  to  Knoxville; 
that  being  a  town  of  some  size.  Maryville  is 
only  a  small  place,  and  they  only  have  small 
town  doctors.  I  went  to  both  the  doctors  in 
Maryville,  and  they  told  me  there  was  nothing 
wrong  with  my  thumb,  except  that  there  was  a 
hanging  nail,  and  there  was  no  use  doing  any- 
thing for  that  except  to  bandage  it  up  and  let 
it  go.  When  I  finally  did  get  the  money  I  got 
the  bone  scraped  by  a  doctor  at  Knoxville.  I 
bad  the  nail  taken  off  and  had  it  treated,  but 
I  had  then  gotten  the  blood  poisoning  in  my 
(left)  hand  pretty  well  along  under  control  my- 
self. I  was  embarrassed  in  a  great  many  ways 
by  reason  of  my  financial  condition  when  wait- 
ing for  money  and  being  withont  funds.  I 
knew  the  folks  had  sent  the  funds  to  me,  and  It 
is  not  very  pleasant  to  be  without  money  to 
buy  your  meals  with  and  pay  your  own  board 
bill  with,  and  it  is  kind  of  hard  to  go  around 
among  your  friends  and  ask  them." 

The  money  was  not  delivered  to  the  appel- 
lee by  the  appellant  until  February  12th, 
which  was  seven  days  after  It  had  agreed 
and  contracted  to  deliver  It  We  think  the 
testimony  before  set  out  is  sufficient  to  sus- 


tain the  finding  that  appellee  suffered  both 
physical  pain  and  mental  anguish  as  a  re- 
sult of  appellant's  failure  to  comply  with  Its 
contract. 

[2]  Appellant's  contention  that  mere  dis- 
appointment or  embarrassment  is  not  such 
mental  pain  or  anguish  as  will  permit  re- 
covery of  damages  therefor  is  sound,  and 
finds  support  in  adjudicated  cases.  Tele- 
graph Co.  v.  Chamberlain,  169  S.  W.  370; 
De  Voegler  v.  Telegraph  Co.,  10  Tex.  Civ. 
App.  229,  30  S.  W.  1107;  Rtcketts  v.  Tele- 
graph Co.,  10  Tex.  Civ.  App.  226,  30  S.  W. 
1105.  But  the  evidence  In  this  case  justifies 
the  conclusion  that  appellee  suffered  more 
than  disappointment  and  embarrassment. 
His  physical  condition  was  such  that  it  must 
have  caused  him  physical  suffering,  and  this 
suffering  was  prolonged  because  of  his  inabil- 
ity, on  account  of  appellant's  failure  to  com- 
ply with  its  contract,  to  procure  proper  med- 
ical attention.  The  fact  that  he  was  in  this 
condition  and  needed  this  attention  which 
he  was  unable  to  procure  must  have  made 
his  mental  suffering  exceed  that  of  mere 
disappointment  The  extent  of  appellee's 
physical  and  mental  suffering  was  a  question 
for  the  jury.  While  it  is  apparent  from  the 
amount  of  the  verdict  that  the  jury  did  not 
consider  such  suffering  to  have  been  very 
acute,  we  think  its  character  was  such  as 
to  entitle  appellee  to  compensation  therefor. 
Telegraph  Co.  v.  Cbilson,  168  S.  W.  878; 
Goodwin  v.  Telegraph  Co.,  160  S.  W.  107. 

[3]  The  evidence  shows  that  appellant  at 
the  time  it  made  the  contract  knew  appellee's 
condition  and  his  need  for  the  money,  and 
the  probable  consequences  of  Its  delay  In 
performing  Its  contract  must  have  been  an- 
ticipated. In  these  circumstances  it  is  liable 
to  appellee  for  the  Injury  caused  him  by 
its  negligence. 

It  follows  from  what  we  have  said  that 
the  judgment  of  the  court  below  should  be 
affirmed;  and  it  has  been  so  ordered. 

Affirmed. 


GREEN  et  al  v.  GALVESTON  CITY  CO. 
et  aL    (No.  7271.) 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Dec.  6,  1916.    Rehearing  Denied 
Jan.  4,  1917.) 

1.  Corporations  cj=>  109— Transfer  of  Stock 
— Evidence — Sale. 

In  an  action  to  establish  ownership  of  cor- 
porate stock  originally  purchased  by  plaintiffs' 
ancestor,  the  evidence  may  be  sufficient  to  show 
that  the  ancestor  had  sold  the  stock  during  his 
lifetime,  though  there  is  no  evidence  as  to  the 
identity  of  the  buyer,  and  no  claim  to  such 
stock  had  ever  been  made. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |  462;  Dec.  Dig.  «=>109.] 

2.  Corporations  «=>109  —  Ownership  of 
Stock— Evidence. 

In  an  action  to  establish  ownership  of  cor- 
porate stock  originally  issued  to  plaintiffs'  an- 
cestor, evidence  that  one  share  leas  of  the  stock 
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had  been  issued  than  plaintiffs  admitted  in  their 
petition  had  been  taken  up  by  the  corporation 
is  sufficient  to  warrant  the  jury  in  finding  that 
the  share  issued  to  plaintiffs  ancestor  had  been 
taken  up  by  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  i  462;  Dec.  Dig.  <8=>109.] 

3.  Pleading  #=536(2)— Effect— Admissions. 
In  such  an  action  plaintiffs  are  bound  by 

the  allegations  of  their  pleadings  as  to  the 
amount  of  stock  taken  up  by  the  corporation. 

[Ed.  Note.— For  other  cases,  see  I'lead:ng, 
Cent  Dig.  §  81;  Dec.  Dig.  «=>36(2).] 

4.  Evidence  «=89  —  Presumptions  —  Be- 

BUTTAIi. 

The  presumption  that  the  relation  of  share- 
holder, shown  to  have  once  existed,  continues, 
may  be  rebutted  by  competent  evidence,  especial- 
ly where  the  stock  could  be  transferred  by  the 
owner  and  the  title  passed  by  mere  indorsement 
and  delivery. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  111;  Dec.  Dig.  «=>89.] 

5.  Corporations   <8=>135  —   Relation  to 
Stockholders— Trust. 

A  corporation  stands  in  the  relation  of  trus- 
tee to  its  stockholders,  but  this  relation  applies 
to  the  true  owners  of  the  stock,  and  not  merely 
to  those  who  from  the  records  of  the  corpora- 
tion appear  to  be  owners. 

[Ed.  Note.— For  other  cases,  Bee  Corporations, 
Cent  Dig.  {{  467,  469;  Dec.  Dig.  <S==135.] 

8.  Corporations  «=>109  —  Ownership  or 
Stock — Liability  or  Corporation. 
A  corporation,  when  sued  by  the  heir  of  one 
shown  by  its  books  to  have  been  the  holder  of 
stock,  transferable  by  indorsement  of  the  cer- 
tificate, can  defend  the  action  in  the  interest  of 
the  real  owner,  though  his  identity  may  be  un- 
known to  it,  if  it  has  evidence  that  the  stock 
has  been  sold. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |  462;  Dec.  Dig.  «=>109.] 
7.  Trial  «=>350(1>— Special  Issue— Burden 
of  Proof. 

A  special  issue  as  to  whether  plaintiffs'  an- 
cestor was  the  owner  of  certain  corporate  stock 
at  the  time  of  his  death,  that  if  the  jury  so  be- 
lieved from  the  preponderance  of  the  evidence, 
they  should  answer  the  issue  "Yes";  otherwise 
answer  it  "No,"  was  not  objectionable  as  telling 
the  jury  that  the  burden  was  on  plaintiffs  to 
prove  affirmatively  that  the  stock  had  not  been 
sold  by  their  ancestor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  828;  Dec.  Dig.  «=350(1).] 

Appeal  from  District  Court,  Galveston 
County ;  Robt.  G.  Street,  Judge. 

Action  by  Annie  Lomax  Green  and  others 
against  the  Galveston  City  Company  and 
others.  Judgment  for  the  defendants,  and 
plaintiffs  appeal.  Affirmed. 

G.  E.  Mann,  of  Galveston,  and  Ramsey 
Black  &  Ramsey,  of  Austin,  for  appellants. 
Maco  Stewart  and  Edw.  F.  Harris,  both  of 
Galveston,  for  appellees. 

McMEANS,  J.  This  suit  was  brought  by 
the  appellants,  claiming  as  the  heirs  of  Thom- 
as Green,  against  the  Galveston  City  Com- 
pany, and  Maco  Stewart,  appellees,  alleging 
the  original  ownership  by  said  Thomas 
Green  of  one  certain  share  of  stock  in  the 
Galveston  City  Company  issued  to  him  in 
1838,  identified  by  trustees'  certificate  No.  70 


out  of  Book  E,  and  'alleging  the  loss1  of  Bald 
certificate  and  seeking  to  obtain  a  new  cer- 
tificate for  said  share,  and  recognition  as 
stockholders,  and  to  obtain  a  Judgment  for 
dividends  due  on  said  share,  and  for  a  pro- 
portionate Interest  of  the  property  and  assets 
of  the  corporation,  and  also  seeking  other 
relief  not  necessary  to  here  mention. 

The  pleadings  of  plaintiffs  and  defendants 
are  very  lengthy,  and,  as  no  questions  pre- 
sented upon  this  appeal  arise  upon  them, 
they  will  not  be  set  out  In  this  opinion.  It 
may  be  said,  however,  that)  the  plaintiffs' 
petition  in  this  case  is  almost  literally  identi- 
cal with  the  petition  in  the  case  of  Robert 
Triplett  Teaman  et  aL  v.  Galveston  City  Co. 
et  al„  173  S.  W.  489,  where  a  full  statement 
thereof  is  made ;  the  only  changes  being  such 
as  were  necessary  in  view  of  the  fact  that 
this  suit  Involves  only  one  share,  whereas 
that  suit  involved  five,  and  this  suit  is,  of 
course,  brought  by  different  parties.  We 
believe,  however,  that  a  brief  history  of  the 
Galveston  City  Company  would  be  helpful 
to  a  clearer  understanding  of  the  issues  in- 
volved and  of  the  grounds  of  our  decision: 

"In  1836,  the  Congress  of  the  Republic  of 
Texas  authorized  the  sale  to  M.  B.  Menard  and 
associates  of  the  league  and  labor  of  land  on 
the  east  end  of  Galveston  Island,  upon  the  pay- 
ment by  Menard  of  $50,000.  The  associates  of 
Menard  were  nine  persons  and  did  not  include 
Robert  Triplett,  Neblett,  Gray,  or  Green.  On 
June  16,  1837,  Menard,  Joined  by  Triplett, 
Neblett,  and  Gray,  conveyed  said  land  to  John- 
son, Jones,  and  Green  as  trustees,  authorizing 
said  trustees  to  issue  1,000  shares  to  be  evi- 
denced by  certificates,  and  to  Bell  600  of  same 
at  not  less  than  $1,500  per  share,  and  directing 
that  400  certificates  that  had  previously  been 
issued  by  Jones  should  be  regarded  as  400  of 
said  1,000  shares.  Any  two  of  the  trustees  were 
authorized  to  act  It  is  provided  the  land 
shall  be  held  subject  to  the  orders  of  the  share- 
holders—any party  in  interest  had  the  right  to 
purchase  shares  to  be  charged  up  to  such  in- 
terest 

"The  trustees  had  printed  and  bound  in  five 
books,  lettered  A,  B,  O,  D,  and  E,  a  large  num- 
ber of  blank  certificates;  there  being  in  each  of 
the  Books  A,  B,  C,  and  D,  200  certificates 
signed  in  blank  by  Green  and  Jones,  trustees. 
Book  E  contained  210  blank  certificates  sign- 
ed in  blank  by  Johnson  and  Green,  trustees. 

"The  trustees  sold  only  17  certificates  (and 
these  17  were  out  of  Book  B  and  sold  to  one 
Coleman);  they  failed  to  sell  any  others.  Fail- 
ing to  sell  the  certificates,  Jones  and  Menard  left 
Book  E  at  Richmond,  Va.,  in  the  hands  of  the 
trustees,  Johnson  and  Green,  for  the  Virginia 
interests,  and  returned  to  Galveston,  and  there 
divided  the  other  certificates  among  Menard  and 
his  associates. 

"On  April  13,  1838,  there  was  organized  at 
Galveston  an  unincorporated  association  styled 
the  Galveston  City  Company,  it  not  now  being 
known  or  ascertainable  who  participated  in  said 
organization,  beyond  the  fact  that  M.  B.  Menard 
was  elected  president,  and  McKinney,  Williams, 
Baker,  and  Hardin  elected  directors,  and  Levi 
Jones  appointed  secretary.  Minutes  of  the 
meeting  effecting  this  organization  are  preserv- 
ed and  held  among  the  archives  of  defendant 
Galveston  City  Company.  The  trustees  of  1839 
conveyed  said  land  to  the  officers  of  said  unin- 
corporated association  styled  Galveston  City 
Company. 


3 For  other  oaaes  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


184 


191  SOUTHWBSTEKN  REPORTER 


(Tex. 


"The  company  laid  out  said  land  into  town 

lots,  the  site  of  the  city  of  Galveston,  and 
adopted  the  policy  of  selling  lots  for  credit,  and 
accepted,  In  payment-  for  lots  and  for  debts,  the 
trustees'  certificates  that  had  been  issued  by 
said  trustees. 

"The  company  issued  certificates  in  the  name 
of  said  company  from  time  to  time,  accepting 
trustees'  certificates  (issued  by  the  trustees, 
Jones,  Green,  and  Johnson),  in  exchange  for  cer- 
tificates of  stock  in  the  Galveston  City  Com- 
pany. 

"In  December,  1838,  the  Galveston  City 
Company  passed  a  by-law  declaring  it  the  duty 
of  the  holders  of  trustees'  certificates  issued 
by  the  trustees,  Green,  Jones,  and  Johnson,  to 
surrender  same  and  take  out  in  lieu  thereof  a 
certificate  in  the  name  of  the  company,  stating 
the  number  of  shares  to  which  the  party  was 
entitled. 

"On  February  5,  1841,  the  Congress  of  Tex- 
as, incorporated  the  'stockholders  of  the  Galves- 
ton City  Company,'  'under  the  same  name  and 
style.'  The  corporation  thus  created  continued 
to  operate  with  the  same  officers  and  on  the 
same  plan  and  method  that  existed  prior  to  in- 
corporation. 

"In  1838,  Menard,  having  paid  the  $50,000, 
received  a  grant  of  land  from  the  Republic  of 
Texas,  and  in  1842  Menard  conveyed  said  land 
to  the  corporation." 

The  case  was  submitted  to  the  Jury  upon 
a  single  special  issue,  viz.: 

"Was  Thomas  Green  the  owner  of  trustees' 
certificate  E— TO  at  the  time  of  his  death  in 
1883?  If  you  so  believe  from  a  preponderance 
of  all  the  evidence,  you  will  answer,  'Yes'.; 
otherwise,  you  will  answer,  'No.' " 

The  jury  answered  In  the  negative,  and 
thereupon  the  court  rendered  judgment  upon 
said  answer  In  favor  of  the  appellees,  and 
from  this  judgment  the  appellants  have  ap- 
pealed. 

It  is  obvious  that  In  submitting  the  special 
Issue  the  court  necessarily  assumed  that  the 
evidence  established  that  Thomas  Green  was 
the  original  owner  of  trustees'  certificate 
E — TO;  and,  without  setting  out  any  of  the 
evidence  bearing  upon  his  original  owner- 
ship, we  will,  for  the  purpose  of  this  opinion, 
assume  the  same  thing. 

Appellant's  first,  second,  third,  and  fourth 
assignments  of  error  complain  of  the  refusal 
of  the  court  to  grant  their  request  for  a  per- 
emptory Instruction  In  favor  of  the  plaintiffs, 
such  request  being  based  upon  the  contention 
that  the  undisputed  evidence  established  the 
right  of  plaintiffs  to  recover.  The  main  con- 
tention of  appellants  Is  presented  In  the 
fourth  proposition  under  these  assignments, 
which  Is  as  follows: 

"While  a  sale  of  property  may  be  proven  by 
circumstantial  evidence  and  while,  under  some 
circumstances,  such  a  sale  or  conveyance  will 
be  presumed,  the  law  is  that  a  sale  or  convey- 
ance will  not  be  presumed  or  inferred  from  cir- 
cumstances which  fail  to  show  that  any  person, 
other  than  the  person  in  whom  the  title  is 
shown,  has  ever  claimed  the  property  under  and 
by  virtue  of  any  such  sale  or  conveyance.  In 
other  words,  a  sale  or  conveyance  will  he  pre- 
sumed or  inferred  only  to  support  an  actual 
claim,  and,  where  there  is  no  evidence  showing 
any  claim  of  the  property  by  any  other  person, 
necessarily  the  law  will  not  infer  or  presume, 
or  permit  a  jury  to  infer  or  presume,  a  sale  or 
transfer  to  any  other  person.'' 


Under  the  thirteenth  assignment;  the  con- 
tention Is  made  by  appellants  that,  unless  the 
Jury  was  able  to  say  from  the  evidence  to 
whom  Thomas  Green  had  transferred  the 
certificate,  then  they  were  not  authorized  to 
find  that  he  had  transferred  It,  for  the  rea- 
son that,  "where  title  to  property  i»  once 
shown  In  a  given  person,  his  title  can  only  be 
divested  or  affected  by  showing  that  he  had 
disposed  of  it  to  some  other  person,  and,  if 
the  evidence  offered  to  show  such  disposition 
does  not  show  to  what  person  he  has  dis- 
posed of  it,  it  is  insufficient  In  law  to  show  a 
disposition  of  the  property,"  and  in  support 
of  their  contention  cite  the  Texas  cases  of 
Baldwin  v.  Goldfrank,  88  Tex.  249,  31  S.  W. 
1064,  and  Brewer  v.  Cochran,  46  Tex.  Civ. 
App.  179,  99  S.  W.  1033. 

[1]  For  the  purpose  of  this  opinion  we  wlU 
assume,  as  heretofore  stated,  that  Thomas 
Green  was  the  original  owner  of  the  cer- 
tificate of  stock  in  question,  and  further  that 
the  books  of  the  company  do  not  specifically 
show  that  It  had  ever  been  surrendered  to 
the  company,  as  was  allowable  under  Its 
rules  and  regulations,  nor  that  it  was  can- 
celed upon  Its  books.  The  evidence  does  not 
show  the  name  of  the  transferee  of  the  cer- 
tificate, if  it  was  In  fact  transferred  by 
Thomas  Green.  There  Is,  however,  a  great 
mass  of  evidence  tending  to  raise  the  Issue 
that  Green  had  sold  or  otherwise  disposed  of 
the  certificate,  which,  under  the  laws  of  the 
company,  could  have  been  transierred  by 
simple  indorsement  and  delivery,  and  that 
he  was  not  the  owner  of  it  at  the  time  of  his 
death  In  1883;  and,  in  deference  to  the  ver- 
dict of  the  jury,  we  find  that  the  jury  were 
warranted  in  finding  from  the  evidence,  in 
answer  to  the  special  issue  submitted  to 
them,  that  Thomas  Green  was  not  the  owner 
of  certificate  E — 70  at  the  time  of  his  death 
in  1883.  To  set  out  the  evidence  upon  which 
this  conclusion  rests  would  extend  this  opin- 
ion beyond  reasonable  bounds,  and  indeed 
is  unnecessary,  in  view  of  the  appellants' 
contentions,  as  we  understand  them  to  be,  not 
that  the  evidence  did  not  raise  the  issue  of 
sale  or  other  disposition  vel  non,  but  that  It 
was  legally  Insufficient  in  the  absence  of  evi- 
dence to  prove  to  whom  the  certificate  was 
sold  or  otherwise  disposed  of  and  in  the  ab- 
sence of  proof  of  an  assertion  of  claim  of 
ownership  by  some  other  person. 

In  Condit  v.  Galveston  City  Co.,  186  S.  W. 
402,  this  identical  question  of  law'  was  pre- 
sented to  and  overruled  by  this  court,  and 
we  see  no  reason  now  for  receding  from  that 
ruling,  but  upon  the  authorities  and  reason- 
ing there  given  we  are  constrained  to  again 
rule  as  In  the  case  cited. 

[2]  But  we  think  there  is  evidence  from 
which  the  jury  might  have  concluded  that 
the  share  In  question  had  been  taken  up  by 
the  company  had  that  issue  been  submitted 
to  them.  The  trustees  had  printed  and 
bound  In  five  books,  lettered  A,  B,  C,  D,  and 
E,  a  large  number  of  blank  trustees'  certlfi- 
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cates,  there  being  In  each  of  the  Books  A,  B, 
C  and  D,  200  certificates  signed  in  blank  by 
the  trustees.  Book  B  contained  210  certifi- 
cates signed  by  the  trustees.  All  the  cer- 
tificates In  Books  A,  B,  C  and  D  were  is- 
sued and  were  afterwards  taken,  up,  some  by 
the  company  before  Incorporation  and  some 
afterwards,  thus  making  800  Issued  and  tak- 
en up,  some  of  them  being  sunk  in  the  prop- 
erty of  the  organization  and  some  surren- 
dered .for  renewal  certificates. 

[J]  The  plaintiffs  alleged — and  by  their 
allegations  they  must  be  bound — that  there 
were  991  of  such  trustees'  certificates  so  tak- 
en up  by  the  organization,  and  this  allega- 
tion was  introduced  in  evidence  by  defend- 
ants as  an  admission  against  interest.  There 
was  evidence  tending  to  show  that,  of  the  210 
blank  certificates  in  Book  E,  but  190  appear 
to  have  been  Issued,  thus  making  the  total 
number  of  trustees'  certificates  issued  990. 
From  this  the  jury  could  reasonably  have 
found,  had  the  issue  been  submitted,  that  as 
but  990  certificates  had  ever  been  Issued,  and 
as  by  the  admission  of  the  plaintiffs  991  of 
such  certificates  had  been  taken  up  by  the 
company,  the  certificate  In  question  was  one 
of  these,  and  therefore  could  not  be  out- 
standing. 

The  assignments  referred  to,  as  well  as  the 
various  propositions  thereunder,  are  over- 
ruled. 

Under  the  fifth  and  sixth  assignments, 
which  sufficiently  raise  the  point,  appellants 
advance  the  proposition  that: 

The  evidence  showing  without  dispute  the  is- 
suance of  the  stock  to  Thomas  Green,  and  it 
being  outstanding  on  the  corporate  records  in 
his  name,  and  there  being  no  evidence  of  any 
adverse  claim  to  the  share  since  its  issuance, 
and,  under  the  law,  the  defendant  company  be- 
ing a  trustee  for  Thomas  Green,  its  shareholder 
and  in  privity  with  his  title,  it  was  not  entitled 
to  assert  a  mere  outstanding  transfer  as  an 
absolute  defense,  but  only  as  a  basis  for  protec- 
tion, to  be  awarded  by  the  court  upon  equitable 
terms  by  way  of  requiring  an  indemnity  bond 
or  otherwise." 

[4-f]  We  fail  to  see  any  merit  in  this  con- 
tention. It  is  true  that  in  certain  circum- 
stances the  continuance  of  the  relation  of 
shareholder  may  be  presumed  when  it  is 
shown  to  have  once  existed,  but  this  pre- 
sumption, like  any  other  presumption,  may 
be  rebutted  by  competent  evidence,  espe- 
cially in  cases  where,  under  the  rules  and 
regulations  of  the  company  issuing  the  stock, 
the  stock  could  be  transferred  by  the  own- 
er and  the  title  passed  by  mere  indorsement 
and  delivery.  It  is  also  true  that  a  cor- 
poration stands  in  the  relation  of  trustee 
to  the  owners  of  its  stock;  but  this  ap- 
plies to  the  true  owner,  and  not  merely  and 
only  to  those  who  from  the  records  of  the 
corporation  appear  to  be  stockholders.   It  Is 


clearly  the  duty  of  the  corporation  as  such 
trustee,  we  think,  when  sued  by  one  claim- 
ing to  be  the  owner  of  its  stock  and  entitled 
to  dividends  and  other  rights  and  privileges 
of  a  stockholder,  but  who  is  not  In  fact  a 
stockholder  at  the  time  he  brings  the  suit, 
to  defend  in  favor  of  the  real  owner  of  the 
stock,  whether  his  identity  be  known  or  un- 
known. Surely  It  cannot  be  the  law,  as  con- 
tended by  appellants,  that,  because  tbe  books 
fail  to  show  that  a  transfer  had  been  made 
by  the  original  shareholder,  the  corporation, 
although  satisfied  that  the  original  owner 
had  parted  with  the  title  to  his  stock,  cannot 
defend  In  favor  of  the  true  owner,  whoever 
he  may  be,  but  may  prove  an  outstanding  title 
only  as  a  basis  for  protection  to  be  awarded 
by  the  court  by  way  of  requiring  an  indemni- 
ty bond.  None  of  the  authorities  cited  by  ap- 
pellants sustain  their  contention.  The  as- 
signment is  overruled. 

[7]  The  appellants  complain  In  the  seventh 
assignment  that  the  court  erred  In  submit- 
ting to  the  jury  the  special  issue: 

"Was  Thomas  Green  the  owner  of  trustees' 
certificate  E— 70  at  the  time  of  his  death  in 
1883?  If  you  so  believe  from  a  preponderance 
of  all  the  evidence,  you  will  answer,  'Yes';  oth- 
erwise you  will  answer,  'No. '  " 

The  gravamen  of  the  complaint  is  that  the 
court  by  this  charge  (a)  placed  the  burden 
of  proof  on  the  plaintiffs  to  show  that  Thom- 
as Green  owned  the  stock  at  the  time  of  his 
death,  and  (b)  that  the  jury  could  not  have 
Interpreted  the  charge  as  meaning  anything 
other  than  that  the  burden  rested  upon  the 
plaintiffs  to  prove  affirmatively  by  a  prepon- 
derance of  the  evidence  that  the  stock  had 
not  been  transferred  or  surrendered  by  Thom- 
as Green. 

We  overrule  these  contentions.  Clearly,  the 
charge  did  not  place  the  burden  of  proof 
upon  either  party,  but  required  the  jury  to 
ascertain  the  fact  inquired  about  from  the 
preponderance  of  all  the  testimony.  It  Is  in- 
conceivable that  the  jury  could  have  con- 
strued the  charge  to  mean  that  the  burden 
rested  upon  the  plaintiffs  to  affirmatively 
prove  by  a  preponderance  of  the  evidence 
that  the  stock  had  not  been  transferred  or 
surrendered  by  Green.  The  assignment  IS 
overruled. 

All  other  assignments  of  error  urged  by 
appellants  present  different  phases  of  the 
questions  hereinbefore  discussed,  and  are 
sufficiently  disposed  of  by  what  has  been 
said  above.  We  have  given  careful  consider- 
ation to  each  of  them  and  have  concluded 
that  none  of  them  points  out  reversible  er- 
ror, and  they  are  severally  overruled. 

We  find  no  reversible  error  in  the  record, 
and  the  judgment  of  the  court  below  is  there- 
fore affirmed. 

Affirmed. 
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TEXAS  T.  McMICHAEL.    (No.  1666.) 

(Court  of  Civil  Appeals  of  Texas.  Texarkana. 
Nov.  16,  1916.   On  Motion  for  Re- 
hearing, Not.  31,  1916.) 

1.  Appeal  and  Ebbob  «=»1062(1)— Harmless 
Ebrob. 

The  submission  of  issues  as  to  which  there 
was  no  dispute  in  the  evidence  was  not  prejudi- 
cial where  any  finding. upon  them  against  the 
undisputed  evidence  would  have  prejudiced  ap- 
pellee alone. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4212;  Dec  Dig.  «= 
1062(1).] 

2.  Carriers   «=>821(5)— Passengers  —  Plat- 
form Accident. 

In  action  for  injuries  from  being  struck  by 
a  truck  on  an  unlighted  station  platform,  it  was 
not  error  to  submit  question  of  the  failure  of 
the  railway  to  have  the  platform  properly  light- 
ed, although  plaintiff  testified  that  his  injury 
was  the  result  of  the  truck  being  shoved  against 
him,  causing  him  to  fall  against  the  engine, 
since  it  did  not  follow  that  his  situation  was 
unaffected  by  the  absence  of  light 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  1329 ;  Dec.  Dig.  «=>321<6).] 

3.  Trial  «=>260(8)— Charge  Covered  by  One 
Given. 

It  was  not  error  to  refuse  a  requested  charge 
that  unless  it  was  found  the  truck  was  moved  or 
shoved  against  plaintiff  causing  him  to  be  struck 
by  the  engine,  verdict  should  be  for  defendant 
where  another  charge  was  given  for  defendant 
that  if  it  was  found  that  the  position  of  the 
truck  could  and  would  have  been  observed  by  a 
person  using  ordinary  care  and  prudence  when 
using  the  platform,  and  that  such  truck  was 
stationary  and  not  pushed  or  moved  against 
plaintiff,  verdict  should  be  for  defendant,  for 
the  latter  charge  gave  defendant  whatever  ben- 
efit there  was  in  confining  plaintiffs-  recovery  to 
an  Injury  from  pushing  or  shoving  the  truck. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  657;  Dec.  Dig.  •=>260(8).] 

4.  Cashiers  e=»348(3)  —  Passengers  —  Plat- 
form Accident— Instructions. 

It  was  not  error  to  refuse  defendant's  re- 
quested charge  to  find  for  defendant  if  plaintiff 
walked  between  the  truck  and  the  track,  and  a 
person  of  ordinary  care  nnder  similar  circum- 
stances would  have  walked  between  the  truck 
and  the  depot ;  there  being  evidence  that  passen- 
gers took  both  routes,  and  it  not  appearing  the 
route  taken  by  plaintiff  was  a  dangerous  one, 
for  the  fact  that  a  reasonably  prudent  person 
would  have  taken  the  other  route  did  not  neces- 
sarily signify  that  it  was  imprudent  to  take  the 
other  route,  although  such  was  the  assumption 
in  the  requested  charge. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  ff  1403,  1405;  Dec.  Dig.  <S=348(3).] 

Appeal  from  District  Court,  Bowie  Coun- 
ty; H.  F.  O'Neal,  Judge. 

Action  by  R.  G.  McMlchael  against  the  St. 
Louis  Southwestern  Railway  Company,  of 
Texas.  From  judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

Glass,  Estes,  King  &  Burford,  of  Texar- 
kana,  and  E.  B.  Perkins  and  (Dan  Upthegrove, 
both  of  Dallas,  for  appellant.  Mahaffey 
ft  Keeney,  of  Texarkana,  for  appellee. 

HODGES,  J.  This  appeal  Is'  from  a  judg- 
ment in  favor  of  the  appellee  for  $5,000  as 


damages  for  personal  injuries  received  while 
walking  along  appellant's  platform  at  Na- 
ples, Tex.  The  appellee  was  there  for  the 
purpose  of  taking  passage  on  appellant's 
north-bound  train,  and  at  the  time  of  the  in- 
jury was  going  to  the  train.  In  walking 
from  the  waiting  room  to  the  train  he  was 
compelled  to  pass  by  a  baggage  truck  stand- 
ing, as  testified  to  by  some  of  the  witnesses, 
obliquely  across  the  platform.  According  to 
some  of  the  evidence,  the  platform  at  that 
point  was  18  feet  wide,  and  the  truck  was  10 
feet  long  and  4  feet  high.  The  appellee  tes- 
tified that  as  the  train  came  up  to  the  station 
he  and  other  passengers  went  out  for  the 
purpose  of  going  aboard ;  that  the  platform 
was  not  lighted,  and  the  only  Illumination 
they  had  was  from  the  headlight  of  the  en- 
gine; that  the  truck  was  standing  between 
him  and  the  point  where  the  passenger  coach 
was  to  be  stopped ;  that  as  he  passed  around 
between  this  truck  and  track  on  which  the 
engine  was  approaching,  some  one,  whom  be 
could  not  identify,  pushed  or  moved  the  truck 
against  him,  causing  him  to  fall  over 
against  the  engine  and  receive  the  injuries 
for  which  he  sued.  He  seemed  to  be  posi- 
tive that  his  fall  was  due  to  some  one  mov- 
ing the  truck;  whether  that  person  was  an 
employe  of  the  railway  company,  or  some 
passenger  passing  by  the  truck,  he  was  un- 
able to  say.  He  Is  supported  in  his  testimo- 
ny by  one  other  witness.  This  version,  how- 
ever, was  disputed  by  other  witnesses,  who 
testified  for  the  appellant,  and  who  say  that 
the  truck  was  not  moved,  but  that  the  ap- 
pellee apparently  walked  too  close  to  the 
engine,  which  was  still  moving,  and  fell  over 
against  it.  The  evidence  appears  to  be  un- 
disputed that  the  platform  was  not  lighted, 
and  that  the  truck  was  in  the  position  re- 
ferred to  In  the  appellee's  testimony,  except 
that  witnesses  differ  as  to  whether  it  was 
across  the  platform  or  parallel  with  it  The 
evidence  further  shows  that  there  was  a 
space  between  the  truck  and  the  wall  of  the 
depot  building,  through  which  many  of  the 
passengers  passed  In  going  to  the  train. 
Some  of  the  witnesses  say  that  all  of  the 
passengers  took  that  route  except  the  appel- 
lee. In  his  petition  the  appellee  alleged,  In 
substance,  that  the  appellant  was  guilty  of 
negligence  in  failing  to  have  proper  lights 
provided  and  In  failing  to  have  Its  platform 
in  a  reasonably  safe  condition  for  passen- 
gers desiring  to  use  it  upon  that  occasion. 
The  charge  of  the  court  was  lengthy  and  sub- 
mitted all  the  issues  made  by  the  pleadings. 

[1]  The  first  group  of  assigned  errors  com- 
plain of  several  paragraphs  of  the  charge,  in 
which  the  principal  Issues  of  fact  submitted, 
as  being  unintelligible  and  confusing,  and 
further  upon  the  ground  that  It  submitted 
uncontroverted  issues  to  the  jury,  as  well  as 
other  issues  which  there  was  no  evidence  to 
support    It  would  serve  no  useful  purpose 


«=>For  other  cues  aee  mum  topic  and  KEY-NUMBER  In  all  Key-Numbered  DlceiU  and  Indexes 


Digitized  by 


Google 


Tex.)       ST.  LOUIS  SOUTHWESTERN  BY.  CO.  OF  TEXAS  v.  McMICHAEL  187 


to  here  quote  the  portions  of  the  charge  crit- 
icized. We  think  it  sufficient  to  say  that  we 
bare  fully  considered  the  objections,  but  are 
unable  to  find  any  good  reason  for  sustaining 
them.  It  la  true  that  issues  were  submitted* 
about  which  there  appeared  to  be  no  dispute 
in  tbe  evidence,  but  the  error,  if  any,  in  that 
particular  could  not  harmfully  affect  the  ap- 
pellant; for  any  finding  upon  them  against 
the  undisputed  evidence  would  have  operat- 
ed to  the  injury  of  tbe  appellee  alone. 

[II  It  Is  also  contended  that  the  court 
should  not  have  submitted  to  the  Jury  the 
failure  of  the  appellant  to  have  the  platform 
properly  lighted,  because,  according  to  the 
appellee's  own  testimony,  this  failure  did  not 
contribute  to  his  injury.  While  the  appellee 
does  testify  that  his  injury  was  the  result 
of  the  truck  being  shoved  against  him,  it 
does  not  necessarily  follow  that  his  situation 
was  wholly  unaffected  by  the  absence  of  suffi- 
cient light  It  cannot  therefore  be  said  as 
a  matter  of  law  that  the  darkness  did  not 
materially  add  unfavorable  conditions  to  his 
surroundings,  which  may  have  affected  the 
results. 

[3]  The  following  special  charge  was  re- 
quested and  refused : 

"Too  are  instructed  that  unless  you  find  from 
a  preponderance  of  tbe  .evidence  that  the  track 
was  moved  or  shoved  against  the  plaintiff,  and 
that  he  was  caused  thereby  to  be  Btruck  by  the 
engine,  your  verdict  should  be  for  the  defend- 
ant." 

At  the  request  of  the  appellant's  counsel 
the  court  gave  the  following  special  charge, 
which  bears  upon  that  issue: 

"You  are  instructed  that  if  from  the  testi- 
mony you  believe  that  the  position  of  the  truck 
could  and  would  have  been  observed  by  a  per- 
son using  ordinary  care  and  prudence  when  us- 
ing the  platform,  and  that  such  truck  was  sta- 
tionary and  was  not  pushed  or  moved  against 
plaintiff,  then  your  verdict  should  be  for  the  de- 
fendant.5' 

Appellant  was  thus  given  whatever  benefit 
there  was  in  confining  tbe  appellee's  recovery 
to  an  injury  sustained  from  a  pushing  or 
shoving  of  the  truck,  and  there  Was  no  ma- 
terial error  In  refusing  the  charge  first 
quoted. 

[4]  Appellant  also  requested  the  following 
special  charge,  which  was  refused: 

"You  are  instructed  that  if  from  the  testimony 
you  believe  that  the  plaintiff  walked  from  the 
waiting  room  around  the  east  end  of  the  truck 
and  between  the  truck  and  the  track,  and  that  a 
person  of  ordinary  care  and  prudence  under  sim- 
ilar circumstances  would  have  walked  between 
the  truck  and  the  depot,  then  your  verdiet  should 
be  for  the  defendant." 

As  previously  stated,  the  testimony  show- 
ed that  there  were  two  routes  which  the  pas- 
sengers going  from  tbe  waiting  room  to  the 
train  could  travel  in  passing  the  truck — one 
between  the  truck  and  the  depot  building, 
and  the  other  between  the  truck  and  tbe 
track.  It  was  also  shown  that  there  was 
more  space  between  the  truck  and  the  build- 
ing than  at  tbe  other  end.  There  was  evi- 
dence tending  to  show  that  passengers  took 


both  routes;  while  some  of  the  witnesses 
testified  that  the  appellee  was  the  only  pas- 
senger who  went  between  the  truck  and  the 
track.  If  the  appellant  desired  to  have  the 
Jury  pass  upon  the  prudence  of  the  appellee 
in  taking  the  route  he  did,  a  proper  charge 
presenting  that  issue  should  have  been  re- 
quested. The  fact  that  a  reasonably  prudent 
person  would  have  taken  the  route  between 
the  truck  and  the  depot  building  does  not 
necessarily  signify  that  it  was  Imprudent  to 
take  the  other  route;  yet  such  was  the  as- 
sumption embraced  in  the  requested  charge. 
Moreover,  it  cannot  be  said  that  the  evi- 
dence was  such  as  to  Justify  a  Jury  in  find- 
ing that  the  route  taken  by  the  appellee  was 
a  dangerous  one.  The  only  thing  which 
could  have  rendered  it  so  was  tbe  insuffi- 
ciency of  the  space  for  safe  passage  between 
the  truck  and  the  track;  and  the  evidence 
is  not  such  as  to  warrant  a  conclusion  that 
this  was  insufficient 

There  are  other  assignments  of  error,  pre- 
senting different  questions,  all  of  which  have 
been  carefully  considered  by  us  and  are 
overruled. 

It  is  finally  contended  that  the  verdict  was 
excessive.  The  facts  do  not  warrant  us  in 
so  holding.  Considering  the  injuries  re- 
ceived by  the  appellee,  we  think  the  verdict 
a  moderate  one. 

The  Judgment  of  the  district  court  is  there- 
fore affirmed. 

On  Motion  for  Rehearing. 

In  its  motion  for  a  rehearing  the  appel- 
lant calls  attention  to  a  finding  of  fact  to  the 
effect  that  the  evidence  was  undisputed  that 
the  platform  of  the  railway  company  was  not 
lighted  on  the  occasion  of  the  injury  com- 
plained of.  Upon  further  investigation  we 
find  that  the  testimony  upon  that  issue  was 
conflicting.  The  fact,  however,  cannot  ma- 
terially affect  the  disposition  of  the  case. 

It  is  also  contended  that  we  are  in  error 
in  holding  that  the  special  charge  given  at 
the  request  of  the  appellant  Justified  the  re- 
fusal of  one  made  the  basis  of  another  as- 
signment of  error.  It  is  contended  that  in 
the  charge  given  the  court  required  the  Jury 
to  believe  that  the  conditions  were  such 
that  a  person  of  ordinary  care  and  prudence 
when  using  the  platform  could  and  would 
have  observed  the  truck,  before  they  could 
find  for  defendant  If  the  truck  was  not  mov- 
ed. The  appellee  testified  unequivocally  that 
he  did  see  the  truck,  and  that  his  injury  was 
tbe  result  of  the  truck  being  moved.  With 
such  evidence  the  issue  regarding  the  dis- 
covery of  the  truck  was  practically  eliminat- 
ed, and  the  only  controverted  issue  embraced 
in  the  charge  given  was  that  concerning  the 
movement  of  the  truck.  We  adhere  to  our 
former  conclusion  that  the  charge  refused 
was  a  practical  reiteration  of  the  issue  al- 
ready submitted. 

The  motion  is  overruled. 
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WALTON  et  al.  v.  WALTON.    (No.  7284.) 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Dec.  15,  1916.) 

1.  Marriage  <S=»13— Common -Law  Marriage 
— Validity. 

The  validity  of  a  common-law  marriage  is 
not  an  open  question  in  Texas. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent.  Dig.  §  4;  Dec.  Dig.  «$=>18.] 

2.  Marriage  <s=11  —  Common -Law  Mab- 
kiage— Validity. 

If  deceased  and  one  party  entered  into  a 
valid  common-law  marriage,  he  was  never  the 
husband  of  another  woman,  though  they  went 
through  the  valid  legal  form  of  statutory  mar- 
riage. 

_[Ed.  Note.— For  other  cases,  see  Marriage, 

Cent.  Dig.  $  30;  Dec.  Dig.  «=»fl.] 

3.  Witnesses  <©=>132  —  Transactions  with 
Decedent  —  "Action  by  oe  Against  Ex- 
ecutor"—Proceedings  fob  Appointment. 

In  a  contested  proceeding  for  appointment 
of  an  administrator,  an  alleged  common-law 
wife  of  deceased  could  testify  what  the  deceased 
said  in  publishing  their  marriage;  the  proceed- 
ing not  being  one  by  or  against  an  executor  or 
administrator  wherein  he  could  personally  be 
made  liable  under  Rev.  St  1911,  art.  3690,  pro- 
hibiting parties  from  testifying  to  transactions 
with  or  statements  by  the  intestate  in  such 
actions. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  e=s>132. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Action.] 

4.  Appeal  and  Ekbob  <S=>662(3)— Scope  or 
Review— Preservation  of  Exceptions. 

The  mere  fact  that  the  court  qualified  a 
bill  of  exceptions  to  exclusion  of  testimony 
by  stating  that  it  did  not  appear  what  the  wit- 
ness would  have  testified  does  not  prevent  con- 
sideration of  the  ruling  on  appeal;  the  require- 
ment that  it  be  shown  what  the  witness  would 
have  testified  extending  only  to  the  bill  of  ex- 
ceptions, and  not  to  the  showing  made  at  the 
time  the  exceptions  were  taken. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  2852;  Dec.  Dig.  <g=»662(8).] 

5.  Mabbiage  <8=>52  —  Common-Law  M Arm- 
agh— Evidence — Instructions. 

Where,  in  a  proceeding  for  appointment  of 
an  administrator,  evidence  of  a  common-law 
marriage  showed  the  fact  of  marriage,  but  that 
the  deceased  lived  apart  from  his  wife  for  a 
long  period,  an  instruction  should  have  been 
given  that  to  constitute  a  valid  common-law 
marriage  it  is  not  necessary  that  the  parties 
live  together  for  any  specified  time. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent.  Dig.  g  91;  Dec.  Dig.  <S=»52.] 

Appeal  from  District  Court,  Galveston 
County;  Clay  S.  Brlggs,  Judge. 

Application  by  Marie  Estelle  Walton  to  be 
appointed  administratrix  of  the  estate  of 
Norton  A.  Walton,  deceased,  contested  by 
Nora  Walton  and  another.  Judgment  for 
applicant,  and  contestants  appeal.  Reversed 
and  remanded. 

Terry,  Oavln  ft  Mills,  A.  H.  Culwell,  and 
Jno.  G.  Gregg,  all  of  Galveston,  for  appel- 
lants. Marsene  Johnson,  ELmo  Johnson,  Roy 
Johnson,  and  Marsene  Johnson,  Jr.,  all  of 
Galveston,  for  appellee. 


McMEANS,  J.  Marie  Estelle  Walton, 
claiming  to  have  been  the  wife  of  Norton  A. 
Walton,  deceased,  filed  In  the  county  court  of 
Galveston  county  her  application  to  be  ap- 
pointed administratrix  of  the  estate  of  the 
deceased.  Nora  Walton,  also  claiming  to 
have  been  the  wife  of  said  Norton  A.  Walton, 
contested  said  application,  alleging  that  she 
was  the  wife  of  the  deceased,  and  prayed  that 
she  be  appointed  administratrix.  In  this  con- 
test she  was  Joined  by  the  Gulf,  Colorado 
ft  Santa  Fe  Railway  Company.  A  trial  In 
the  county  court,  sitting  In  probate,  result- 
ed in  a  judgment  or  decree  appointing  Marie 
Estelle  Walton  as  administratrix.  From  this 
Judgment  the  contestants  appealed  to  the 
district  court  of  Galveston  county,  where, 
upon  a  trial  de  novo  before  a  Jury,  a  Judg- 
ment was  entered  upon  the  verdict  of  a  Jury- 
In  favor  of  the  applicant,  from  which  Judg- 
ment the  contestants  have  appealed  to  this 
court 

On  the  trial  in  the  district  court  Nora  Wal- 
ton sought  to  prove  the  marriage  as  at  com- 
mon law  with  the  deceased,  Norton  A  Wal- 
ton, at  a  time  antedating  his  statutory  mar- 
riage with  the  applicant,  Marie  Estelle  Wal- 
ton, and  thus  to  establish  her  right  as  wife 
to  be  appointed  administratrix.  While  she 
wa*s  upon  the  stand  as  a  witness  In  her  own 
behalf  she  was  asked  by  her  counsel  the 
following  questions: 

"Please  state  whether  or  not  you  were  intro- 
duced in  society  by  Mr.  Walton  [the  deceased], 
and,  if  so,  how  you  were  so  introduced?" 

"Please  say  whether  or  not  he  [the  deceased] 
held  you  out  to  the  public  at  all  times  as  his 
wife?*' 

"Please  state  whether  or  not  an  agreement  had 
been  entered  into  between  you  and  Mr.  Walton 
to  live  together  as  husband  and  wife,  and,  if 
so,  what  was  the  agreement?" 

"Say  whether  or  not  you  had  an  agreement 
with  Mr.  Walton  to  live  with  him  as  his  wife 
and  he  live  with  you  as  your  husband,  and,  if 
so,  was  the  agreement  kept,  and  did  you  so 
live?" 

Other  questions  of  similar  nature  were 
asked  the.  witness,  but  the  foregoing  will 
suffice  to  show  their  nature  and  Importance' 
as  bearing  upon  the  main  question  in  issue. 

To  each  of  the  questions  propounded  coun- 
sel for  the  applicant,  Marie  Estelle  Walton, 
objected  upon  the  ground  that  the  matter 
thus  sought  to  be  elicited  involved  a  transac- 
tion with  a  deceased  person,  and  that  it  be- 
ing an  administration  proceeding,  the  con- 
testant could  not  testify  thereto  under  onr 
statutes.  Article  3690,  Revised  Statutes  of 
1911.  The  objection  was  sustained  by  the 
court  and  the  witness  was  not  permitted  to 
answer.  It  is  shown  In  the  bills  of  exception 
taken  to  this  action  of  the  court  that  bad 
the  witness  been  permitted  to  answer  the 
questions,  she  would  have  testified  to  the 
effect  that  the  deceased,  Walton,  had  intro- 
duced her  in  society  as  Ms  wife,  and  that  he 
had  held  her  out  to  the  public  at  all  times 
since  the  agreement  to  live  together  as  hus- 
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band  and  wife  was  made  as  bis  wife,  that 
at  the  time  and  Jnst  prior  to  the  time  she 
began  living  with  the  deceased  they  entered 
Into  an  agreement  to  live  together  as  hus- 
band and  wife  and  to  consider  between  them- 
selves that  said  relation  existed,  and  that,  in 
pursuance  of  said  agreement  so  entered  into, 
they  did  live  together  as  husband  and  Wife 
until  the  deceased  left  Ft.  Madison  in  com- 
pany with  the  applicant,  Marie  Estelle  Wal- 
ton. 

[1,  2]  The  materiality  of  this  testimony  and 
its  importance  to  contestants  upon  the  is- 
sues involved  are  apparent.  The  validity 
of  a  common-law  marriage  is  not  an  open 
question  in  this  state.  If,  then,  It  be  true 
that  Nora  Walton  and  the  deceased  were  hus- 
band and  wife  by  a  common-law  marriage, 
then  the  applicant,  Marie  Estelle  Walton, 
was  never  the  wife  of  the  deceased,  even 
though  they  subsequently  went  through  the 
form  of  a  statutory  marriage.  If  she  had 
never  been  legally  married  to  him,  then  she 
had  no  right  as  a  wife  to  administer  upon 
his  estate,  but  Nora  Walton,  If  a  common- 
law  wife,  had  a  preferred  right. 

[t]  Article  3690,  Revised  Statutes  of  1811 
(old  articles  2302  and  2248),  provides: 

"In  actions  by  or  against  executors,  admin- 
istrators or  guardians,  in  which  judgment  may 
be  rendered  for  or  against  them  as  such,  nei- 
ther party  shall  be  allowed  to  testify  against 
the  others  as  to  any  transaction  with,  or  state- 
ment, by,  the  testator,  intestate  or  ward,  un- 
less called  to  testify  thereto  by  the  opposite 
party;  and  the  provisions  of  this  article  shall 
extend  to  and  include  all  actions  by  or  against 
the  heirs  or  legal  representatives  of  a  decedent 
arising  out  of  any  transaction  with  such  de- 
cedent" 

Clearly,  we  think,  the  proceeding  for  the 
appointment  of  an  administrator  Is  not  an 
action  by  or  against  executors,  administra- 
tors, or  guardians  In  which  Judgment  may  be 
rendered  against  them  as  such,  nor  is  It  an 
action  by  or  against  the  heirs  or  legal  rep- 
resentatives of  a  deceflent.  It  is  a  contest 
between  certain  parties  for  the  right  to  ad- 
minister upon  an  estate,  and  whatever  judg- 
ment might  be  rendered  In  the  proceeding 
would  not  be  for  or  against  either  party  as 
executor,  administrator,  guardian,  heir,  or 
legal  representative,  although  such  trust  re- 
lation might  be  created  by  the  decree  render- 
ed. In  so  far  as  the  witness  Nora  Walton 
is  concerned,  any  right  which  she  had  to  ad- 
minister upon  the  estate  grows  out  of  her 
relation  to  the  deceased  as  "surviving  wife," 
and  not  as  an  heir.  The  question  under  dis- 
cussion was  before  the  Dallas  Court  of  Civil 
Appeals  In  Ingersol  v.  McWillle,  8  Tex.  Olv. 
App.  543,  30  8.  W.  56  (writ  of  error  refused), 
and  there  decided  adversely  to  the  contention 
of  the  appellee  here,  the  applicant  In  the 
eonrt  below;  and  what  we  have  said  above 
is  largely  taken  from  that  decision.  We 
quote  further  from  the  case  referred  to: 

"It  has  been  held  by  our  Supreme  Court  that 
the  terms  of  the  statute  will  not  be  extended  so 
a*  to  embrace  those  not  specially  mentioned 


therein.  In  the  case  of  Newton  v.  Newton,  77 
Tex.  508,  14  S.  W.  157,  it  was  held  by  Judge 
Gaines  that  the  provisions  of  article  2248  could 
not  be  extended  *  *  *  to  embrace  legatees 
or  devisees.  The  court  says:  This  court  has 
held  that  the  exceptions  could  not  be  extended 
by  implication  to  a  class  of  persons  not  named, 
although  the  reason  for  embracing  them  was 
equally  as  strong  as  those  which  existed  for 
including  the  persons  expressly  designated. 
Roberts  v.  Tarboro.  41  Tex.  451;  Markham  v. 
Carothers,  47  Tex.  25.' " 

Wootters  v.  Hale,  83  Tex.  663,  19  S.  W. 
134,  Is  a  case  where  a  son  after  his  father's 
death  was  sued  for  land  given  him  by  his 
father  by  parol  contract  followed  by  posses- 
sion and  valuable  improvements ;  and  it  was 
held  that  defendant  was  a  competent  witness 
to  prove  the  transaction,  as  he  did  not  claim 
the  land  as  heir  or  legal  representative. 

Our  conclusions  are  not  In  conflict  with 
the  decisions  of  our  Supreme  Court  In  Bdel- 
steln  v.  Brown,  100  Tex.  408,  100  S.  W.  129, 
123  Am.  St.  Rep.  816,  and  Berger  v.  Kirby, 
105  Tex.  611,.  153  8.  W.  1130,  51  L  E.  A.  (N. 
S.)  182,  as  we  understand  them.  In  the  case 
first  referred  to  the  suit  was  brought  by  the 
children  and  heirs  of  Mrs.  Edelstein,  whom 
they  claimed  to  have  been  the  wife  of  the 
defendant,  Edelstein,  at  the  time  of  her 
death.  The  object  was  to  recover  her  inter- 
est in  the  community  property.  The  gist  of 
the  controversy  was  the  common-law  mar- 
riage claimed  by  plaintiffs  to  have  been  con- 
tracted between  Edelstein  and  their  mother ; 
for  upon  that  depended  the  rights  of  the 
plaintiff.  Edelstein,  being  upon  the  stand, 
testified  as  a  witness  in  his  own  behalf,  over 
the  objection  of  the  plaintiffs  that  he  was  not 
competent  to  so  testify,  that  be  never  was 
married  to  the  mother  of  plaintiffs,  and  that 
he  and  she  never  agreed  in  any  way  or  form 
to  become  husband  and  wife,  and  that  he 
never  married  ber;  that  it  was  not  under- 
stood between  them  at  any  time  prior  to  her 
death  that  she  was  his  wife,  or  he  her  hus- 
band. The  Supreme  Court  held  that  Edel- 
stein was  not  competent  under  the  terms  of 
the  statute  to  so  testify.  Clearly  this  was 
correct;  for  the  suit  was  for  the  recovery 
of  property  by  the  heirs  of  the  mother,  and 
any  Judgment  that  would  or  could  have  been 
rendered  therein  would  have  been  rendered 
for  or  against  them  as  such  heirs.  In  the 
Berger  Case  the  plaintiff,  Mary  Berger, 
brought  suit  against  the  administrator  of  A. 
Berger,  deceased,  to  recover  property  claimed 
by  the  plaintiff  as  the  common-law  wife  of 
the  deceased,  and  It  was  held  that  she  was 
not  a  competent  witness  to  prove  the  trans- 
action between  deceased  and  herself  In  mak- 
ing a  contract  of  marriage.  Obviously  any 
Judgment  rendered  In  the  case  would  have 
been  for  or  against  Berger"s  legal  representa- 
tive, the  administrator. 

[4]  The  court  In  approving  the  bill  of  ex- 
ception to  its  action  in  sustaining  objections 
to  the  questions  hereinbefore  set  out  added 
the  qualification.  In  effect,  that  it  was  not 
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made  to  Appear  what  (he  answers  of  the  wit- 
ness to  the  questions  propounded  would  have 
been.  Appellant  contends  that  the  assign- 
ment based  upon  such  a  bill  of  exception  can- 
not be  considered.  We  take  It  that  the  court 
meant  by  the  qualification  that  it  was  not 
stated  at  the  time  of  the  ruling  and  the  taking 
of  the  exception  what  the  answers  of  the  wit- 
ness would  be  if  she  be  permitted  to  answer. 
It  clearly  appears  in  the  bill  of  exception 
approved  by  the  court  what  the  witness  would 
have  testified  in  answer  to  the  questions  if 
she  had  been  permitted,  and  It  is  not  mate- 
rial in  a  case  like  this,  in  which  the  answer 
expected  and  its  materialty  is  apparent  from 
the  nature  of  the  question  and  the  issue  in- 
volved, whether  such  information  was  im- 
parted to  the  trial  court  at  the  time  the  ex- 
ception was  made.  Such  statements  are  re- 
quired to  be  made  In  the  bill  of  exceptions 
as  information  for  the  appellate  courts  in 
order  to  enable  them  to  determine  whether 
the  excluded  testimony  was  or  was  not  mate- 
rial, and  not  to  aid  the  trial  court  to  pass 
upon  the  competency  or  admissibility  of  the 
evidence  objected  to.  Besides  this,  the  ob- 
jection urged  being  that  the  witness  was  not 
competent  to  testify,  and  this  objection  being 
sustained  against  her  right  to  testify  at  all, 
it  could  not  have  made  any  difference  In  the 
trial  court's  ruling  what  her  answers  would 
have  been ;  for,  if  she  was  not  competent,  the 
knowledge  of  the  court  of  what  her  answers 
would  be  could  not  have  removed  her  in- 
competency or  affected  the  ruling  of  the 
court. 

The  first,  second,  third,  and  fourth  assign- 
ments raising  the  point  discussed  must  be 
sustained. 

The  court  instructed  the  Jury  as  follows: 
"The  court  instructs  you  that  a  common-law 
marriage  is  legal  and  valid,  and  neither  the  is- 
suance of  license  or  ministerial  or  official  mar- 
riage ceremony  is  necessary  to  constitute  a 
lawful  and  binding  common-law  marriage.  All 
that  is  necessary  to  constitute  such  a  marriage 
is  that,  if  the  parties  mutually  agree  and  con- 
sent together  to  become  husband  and  wife  and 
thereafter  carry  out  the  agreement  and  live 
and  cohabit  together  as  husband  and  wife,  the 
marriage  would  be  valid." 

The  contestant  at  a  proper  time  requested 
the  court  to  give  the  following  special  in- 
struction: 

"You  are  instructed  that  to  constitute  a  valid 
common-law  marriage,  it  is  not  necessary  that 
the  parties  live  together  for  any  specified  time, 
nor  that  they  live  together  continuously  for  any 
soecified  time." 

The  sixth  assignment  is  based  upon  the 
refusal  of  the  court  to  give  this  special  in- 
struction. 

[5]  The  contestant  Nora  Walton  testified 
to  facts  which,  if  true,  were  sufficient  to  es- 
tablish a  common-law  marriage  between  her- 
self and  Norton  A.  Walton,  the  deceased. 
The  testimony  shows,  however,  that  they  did 
not  thereafter  live  together  continuously,  but 
that  during  much  of  the  time  between  the 


date  of  the  alleged  marriage  and  the  time  the 
deceased,  Walton,  left  Ft  Madison  In  com- 
pany with  applicant  Marie  Eetelle  Walton, 
he  was  away  from  the  contestant  and  travel 
ling  in  or  working  in  various  states  and  plac- 
es far  distant  from  the  contestant.  Indeed, 
the  evidence  Indicates  that  between  said 
dates  he  was  living  away  from  contestant  a 
greater  portion  of  the  time.  In  view  of  this 
fact  we  think  that  the  requested  charge 
should  have  been  given  In  order  to  clarify 
the  Issue  raised  by  the  evidence,  and  in  order 
to  keep  the  Jury  from  falling  into  the  mis- 
taken belief  that  the  court's  charge  meant 
that  to  constitute  a  valid  common-law  mar- 
riage there  must  not  only  be  a  mutual  agree- 
ment, but  that  the  agreement  should  after- 
wards be  carried  out  by  their  continuously 
living  and  cohabiting  together  as  husband 
and  wife.  The  assignment  is  sustained. 

We  have  examined  all  other  assignments  of 
error  urged  by  appellants  In  their  briefs,  but, 
with  the  exception  of  those  hereinbefore  dis- 
cussed, no  reversible  error  is,  in  our  opinion, 
pointed  out  in  any  of  them. 

For  the  errors  indicated,  the  judgment  of 
the  court  below  is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 


CITY  OF  LAREDO  v.  SALINAS. 
(No.  5736.) 

(Court  of  Civil  Appeals  of  Texas.    Dee.  IS, 
1916.  Rehearing  Denied  Jan.  24,  1917.) 

1.  Landlord  and  Tenant  «=>63(1)— Estop- 
pel to  Dispute  Landlord's  Title. 

The  rule  that  a  tenant  cannot  dispute  his 
landlord's  title  applies  where  the  tenant  seeks 
to  acquire  title  by  virtue  of  the  possession  ob- 
tained by  the  lease,  but  not  where  he  acquires 
an  outstanding  title,  under  which  he  claims 
title  to  the  land  superior  to  the  landlord's. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  M  160,  163,  165-167.  172- 
174 ;  Dec  Dig.  <^63(1).] 

2.  Constitutional  Law  <S=>171— Vendor  and 
Purchageb  <}=»248— Statutoby  Pbovisions 
—Vested  Rights— Obligation   of  Con- 

Rev.  St  arts.  5694,  5695,  prescribing 
when  the  right  to  recover  realty  under  a  ven- 
dor's lien  shall  be  barred,  and  how  contracts  of 
extension  of  the  maturity  of  the  debt  shall  be 
made  and  construed,  are  not  violative  of  Const 
art  1,  i  16,  providing  that  no  bill  of  attainder, 
ex  post  facto  law,  retroactive  law,  or  any  law 
impairing  the  obligation  of  contracts  shall  be 
made,  since  the  articles  are  acts  of  limitation, 
prescribing  the  time  in  which  to  seek  the  rem- 
edy, and  do  not  take  away  vested  rights,  or 
impair  the  obligations  of  a  contract. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent  Dig.  f  506;  Dec.  Dig.  <8=»171; 
Vendor  and  Purchaser,  Cent  Dig.  {617;  Dec. 
Dig.  «=»248.] 

3.  Municipal  Corporations  <8=>225(6)— For- 
feiture of  Land  Sold  by  City  —  Ordi- 
nance. 

Where  a  city's  ordinance,  authorizing  the 
sale  of  its  lands,  provided  that  a  forfeiture  there- 
of should  be  made  by  the  city  secretary's  indors- 
ing on  the  notes  "Land  forfeited,"  and  making  an 
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entry  to  that  effect  on  the  "account  of  sales"  kept 
by  him,  where  the  indorsement  was  not  made  on 
the  notes,  and  no  entry  was  made  on  the  account 
by  the  eaty  secretary,  there  was  no  forfeiture 
of  lands  to  the  city  for  default  in  payment  of 
interest 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  641 ;  Dec.  Dig.  <8=> 
225WJ 

Appeal  from  District  Court,  Webb  County; 
J.  F.  Mullally,  Judge. 

Suit  by  the  City  of  Laredo  against  Antonio 
Salinas.  From  a  judgment  for  defendant, 
plaintiff  appeals.  '  Judgment  affirmed. 

A.  Winslow,  of  Laredo,  for  appellant  T.  O. 
Mann,  John  L.  Dannelley,  and  C.  M.  Henry, 
all  of  Laredo,  for  appellee. 


SWEARINGEN,  J.  Appellant  filed  its  or- 
iginal petition,  alleging  a  "trespass  to  try  ti- 
tle" suit  against  appellee  to  recover  two 
described  lots  of  land  in  the  city  of  Laredo, 
to  which  appellee  answered  by  a  plea  of  "not 
guilty."  Appellant  thereupon  filed  its  first 
supplemental  petition,  in  which  it  was  alleg- 
ed that  the  title  In  appellee  had  been  for- 
feited by  reason  of  default  in  the  payment  of 
interest  accrued  on  the  purchase-money  notes 
received  by  appellant  for  the  land,  and  In 
the  alternative  alleged  that  the  vendor's  lien 
notes  had  never  been  paid,  and  asked  for 
judgment  on  the  notes  and  foreclosure  of  the 
vendor's  lien,  and  still  further  in  the  alter- 
native alleged  that  appellant  owned  the  su- 
perior title  to  the  land,  and  asked  for  judg- 
ment rescinding  the  sale  and  for  recovery 
of  the  land.  To  these  allegations  appellee 
answered  that  the  land  had  never  been  for- 
feited; that  the  suit  to  foreclose  the  vendor's 
lien  was  barred  by  the  statute  of  limitation, 
and  that  the  suit  to  rescind  was  also  barred 
by  the  statute  of  limitation.  The  case  was 
tried  by  the  court  without  a  Jury.  Judg- 
ment was  rendered  in  favor  of  appellee. 

[1]  The  rule  of  law,  alleged  by  appellant, 
In  his  first  assignment,  to  have  been  violat- 
ed by  the  trial  court  in  sustaining  an  excep- 
tion to  the  petition,  Is  that  a  tenant  cannot 
dispute  his  landlord's  title.  This  Is  the  rule 
where  the  tenant  seeks  to  acquire  title  by  vir- 
tue of  the  possession  obtained  by  the  lease. 
Tyler  v.  Davis,  61  Tex.  674.  But  this  is  not 
the  rule  where  the  tenant  acquires  an  out- 
standing title,  under  which  he  claims  title 
to  the  land  superior  to  his  landlord.  McKle 
v.  Anderson,  78  Tex.  207,  14  S.  W.  576; 
Dodge  v.  Phelan,  2  Tex.  Civ.  App.  441,  21  S. 
W.  309.    The  first  assignment  is  overruled. 

[2]  The  second,  third,  fourth,  and  fifth  as- 
signments assert  that  the  judgment  was 
wrong,  because  the  uncontroverted  evidence 
showed:  (1)  That  the  land  had  been  forfeit- 
ed to  appellant  by  virtue  of  a  valid  ordi- 
nance; (2)  that  the  superior  title  was  In  ap- 
pellant, because  a  vendor's  lien  had  been  ex- 
pressly retained  hi  the  deed  from  appellant, 
which  deed  is  one  of  the  mesne  conveyances 
under  which  appellee  claims  title,  and  the 
lien  had  never  been  extinguished  by  payment 


of  the  purchase  pricey  .  The  evidence,  shows 
the  notes,  secured  by  the  vendor's  lien,  ma- 
tured April  1,  1909.  The  right  to  sue  to  re- 
cover the  amount  of  the  notes  themselves 
and  to  foreclose  the  lien  was  barred,  under 
the  facts  of  this  case,  April  2,  1913.  R.  0. 
St  8  The  right  to  sue  to  enforce  the 

superior  title  in  the  vendor,  under  the  facts 
of  this  case,  was  barred  April  2,  1913.  R. 
C.  St  {  5694.  Provided,  however,  the  dty  of 
Laredo  had  a  reasonable  time  after  the  stat- 
ute (section  5694)  became  effective  in  which 
to  file  suit.  link  v.  City  of  Houston,  94  Tex. 
878,  69  8.  W.  566,  60  S.  W.  664.  The  subse- 
quent article  of  the  statute  (5694)  fixed  the 
reasonable  time  at  12  months  after  the  act 
became  effective.  The  act  became  effective 
June  30,  1913.  The  12  months'  time  after 
June  80,  1913,  added  by  the  act  to  the  date 
of  maturity  of  the  note,  makes  June  30. 1914, 
the  last  day  during  which  the  city  of  Laredo 
could  file  suit  to  rescind  the  sale  and  recov- 
er the  land  ,  by  reason  of  its  superior  title. 
The  suit  was  actually  filed  June  16,  1915, 
on  which  day  the  right  to  maintain  the  ac- 
tion was  barred.  Articles  5694  and  5695  do 
not  violate  the  Texas  Constitution.  Article 
1,  f  16.  These  articles  are  acts  of  limita- 
tion, which  prescribe  the  time  in  which  to 
seek  the  remedy,  and  they  do  not  take  away 
vested  rights  or  impair  obligation  of  contract. 
Parker  v.  Buckner,  67  Tex.  20,  2  S.  W.  746; 
Mellinger  v.  City  of  Houston,  68  Tex.  38,  3 
S.  W.  249;  City  of  Houston  v.  Stewart,  40 
Tex.  Civ.  App.  499,  90  S.  W.  49;  Ollivier  v. 
Houston,  93  Tex.  201,  54  S.  W.  940,  943. 
From  the  foregoing  it  is  apparent  that  the 
suit  to  foreclose  the  vendor's  lien  was  barred 
when  brought,  and  the  suit  to  recover  the 
land  under  claim  of  superior  title  was  also 
barred. 

The  only  other  question  presented  in  the 
assignments  is  the  proposition  that  the  lands 
in  this  suit  became  forfeited  to  the  appel- 
lant because  of  default  in  the  payment  of  the 
Interest  For  this  appellant  relies  upon  the 
fourth  section  of  the  ordinance  authorising 
the  sale  of  the  lands  to  the  following  effect: 

"Section  4th.  Every  purchaser  on  time  shall 
give  his  promissory  note  for  the  balance  of  the 
purchase  price,  which  note  shall  be  made  pay- 
able to  the  city  of  Laredo,  according  to  the  terms 
of  the  purchase,  secured  by  a  vendor's  lien,  ex- 
pressly reserved  therein,  and  the  note  shall  pro- 
vide that  in  default  of  payment  of  any  interest 
due  thereon,  the  said  purchaser  shall  thereby 
forfeit  all  rights  to  the  land,  and  in  the  event  of 
such  default  the  city  secretary  shall  indorse  on 
said  note  'Land  forfeited'  and  shall  make  an  en- 
try to  that  effect  on  the  account  of  sales  kept 
by  him  and  thereupon  the  said  lands  shall  be 
forfeited  to  the  city,  without  the  necessity  of 
re-entry  or  judicial  ascertainment,  and  the  same 
may  thereafter  be  resold  by  the  city,  in  the 
same  manner  as  if  no  sale  had  been  made." 

And  also  the  following  recited  In  the  ven- 
dor's lien  notes: 

"And  in  case  of  nonpayment  of  the  principal 
or  any  interest  accrued  at  the  time  same  is  pay- 
able, then  the  owner  or  holder  hereof  may  have 
the  said  lands  forfeited  according  to  the  ordi- 
nance in  such  case  provided." 
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[3]  It  will  be  observed  tbat  this  ordinance 
Is  very  similar  to  article  5423,  regulating  for- 
feiture on  account  of  default  in  the  payment 
of  interest  on  notes  given  for  purchase  of 
lands  from  the  state,  and  particularly  in  this 
that  the  forfeiture  does  not  accrue  unless 
the  city  secretary  shall  indorse  on  said  note 
"Land  forfeited,"  and  In  addition  to  such  In- 
dorsement shall  make  an  entry  to  that  ef- 
fect on  the  "account  of  sales"  kept  by  him, 
The  evidence  shows  that  the  indorsement  of 
"Land  forfeited"  was  not  made  on  the  notes 
by  the  city  secretary,  and  further  shows  that 
no  entry  to  that  effect  was  made  by  the  city 
secretary  on  the  "account  sales."  There 
was  therefore  no  forfeiture.  Chief  Justice 
Phillips  construes  article  5423  thus: 

"Roth  the  indorsement  upon  the  obligation  of 
the  purchaser  and  the  entry  on  his  account  are 
required  by  the  statute  only  as  authentic  evi- 
dence of  the  forfeiture.  But,  while  this  is  true, 
the  statute  is  clear  in  its  declaration  that  a  for- 
feiture does  not  accrue  until  it  is  thus  evidenc- 
ed." Chambers  v.  Robison  (Sup.)  179  S.  W. 
123. 

All  of  the  assignments  are  overruled,  and 
the  judgment  of  the  trial  court  is  affirmed. 


WESTERN  UNION  TELEGRAPH  CO.  v. 
MARTIN.    (No.  7260.) 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Dec.  13,  1916.   Rehearing  Denied 
Jan.  4,  1917.) 

1.  Telegraphs  and  Telephones  <8=»65(2)— 
Delay  in  Delivery— Allegations  or  Fact. 

Allegations  in  a  petition  for  damages  caused 
by  delay  in  the  transmission  of  money  by  tele- 
graph that  the  money  was  more  than  sufficient 
to  pay  the  expenses  of  having  the  body  of  plain- 
tiffs husband  transported  to  her  domicile,  that 
if  the  money  bad  been  received  by  the  addressee 
at  the  time  the  telegraph  company  agreed  to 
deliver  it,  the  addressee  would  have  had  the 
body  of  plaintiffs  husband  shipped  to  her  for 
burial,  and  that  by  reason  of  the  failure  to 
transmit  the  money  within  the  time  stipulated, 

Slain  tiff  was  prevented  from  having  the  body  of 
er  husband  sent  to  her  for  burial,  were  allega- 
tions of  fact,  and  sufficiently  charged  that  the 
negligence  of  defendant  was  the  proximate 
cause  of  plaintiff's  mental  anguish,  resulting 
from  failure  to  have  the  body  shipped  to  her. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and^  Telephones,  Cent  Dig.  8  55;  Dec  Dig.  <B=» 

2.  Telegraphs  and  Telephones  <g=65(l)— 
Delay  in  Delivery— Petition— Effect  of 
Delivery. 

A  petition  for  delay  in  delivering  money 
transmitted  by  telegraph  which  prevented  the 
body  of  plaintiffs  husband  being  shipped  to  her 
need  not  allege  what  particular  arrangements 
could  have  been  made  to  procure  the  shipment 
of  the  body,  or  when  or  by  whom  or  with  whom 
such  arrangements  could  have  been  made. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  S  54 ;  Dec.  Dig.  <g=» 
65(1).] 

8.  Telegraphs  and  Telephones  «=>66(4)— 
Sufficiency  of  Evidence— Cause  of  Loss. 
In  an  action  for  relay  in  delivering  money 
transmitted  by  telegraph,  evidence  held  sufficient 
to  warrant  the  jury  in  finding  that  the  delay  in 
delivering  the  money  was  the  proximate  cause 


of  the  failure  to  have  the  body  of  plaintiff's 
husband  shipped  to  her  for  burial. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  63;  Dec.  Dig. 
<£»66(4).J 

4.  Commerce  <8=>80— Interstate  Commerce- 
Telegram— Mental  Anguish. 

Permitting  the  recovery  of  damages  for  men- 
tal anguish  for  failure  to  deliver  an  interstate 
telegram  is  not  an  arbitrary  burden  on  inter- 
state commerce,  or  an  unreasonable  interference 
with  such  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Dec.  Dig.  «3=»80.] 

5.  Evidence  «=»80(1)  —  Presumption  —  For- 
eign Laws. 

In  an  action  for  mental  suffering  caused  by 
delay  in  the  delivery  of  an  interstate  telegram, 
it  will  be  presumed  that  the  law  of  the  state  in 
which  the  message  was  to  be  delivered  was  the 
same  as  the  law  of  the  forum. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  8  101 ;  Dec  Dig.  <S=>80(1).] 

6.  Commerce  «=»80— Interstate  Commerce- 
Recovery  for  Mental  Anguish— Consti- 
tutionality. 

The  law,  permitting  recovery  for  mental 
anguish  caused  by  delay  in  delivering  an  inter- 
state telegram,  does  not  violate  the  interstate 
commerce  clause  of  the  federal  Constitution 
(Const  U.  S.  art  1,  §  8,  cL  8). 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Dec.  Dig.  <8=>80.] 

Appeal  from  District  Court,  Harris  County. 

Action  by  Mrs.  E.  P.  Martin  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Home  &  Hume,  of  Houston,  for  appellant 
Cooper  &  Merrill,  of  Houston,  for  appellee. 

PLEASANTS,  O.  J.  This  suit  was  brought 
by  appellee  against  appellant  to  recover  dam- 
ages for  mental  anguish  alleged  to  have  been 
the  result  of  the  negligent  failure  of  appel- 
lant to  promptly  deliver  money  which  it  un- 
dertook to  deliver  for  appellee  in  Denver, 
Colo.,  and  thereby  depriving  appellee  of  the 
comfort  and  privilege  of  having  the  body 
of  her  deceased  husband  shipped  from  Den- 
ver to  Houston,  Tex.,  for  burial. 

The  petition  alleges  that  plaintiff's  hus- 
band died  at  Denver  on  the  afternoon  of 
January  17,  1915,  at  the  home  of  his  mother, 
Mrs.  C.  R.  Martin,  plaintiff  at  that  time  be- 
ing at  her  home  In  Houston,  Tex.,  and  that 
upon  receipt  of  notice  of  her  husband's  death 
she  at  once  telegraphed  his  mother,  request- 
ing her  to  have  his  body  shipped  to  Houston 
for  burial;  that  thereafter,  on  the  morning 
of  the  19th  day  of  January,  1915,  plaintiff 
received  from  the  said  Mrs.  C.  R.  Martin  a 
telegram  by  which  plaintiff  was  advised  that 
the  said  Mrs.  C.  R.  Martin  was  financially 
unable  to  advance  the  funds  necessary  to 
ship  the  body  of  the  said  E  P.  Martin  from 
Denver  to  Houston  for  burial,  and  that  un- 
less advised  to  the  contrary  by  plaintiff,  the 
body  of  the  said  E.  P.  Martin  would  be  bur- 
ied at  Denver,  Colo.,  at  2:30  o'clock  p.  m.  on 
the  19th  day  of  January,  1915;  that  plaintiff* 
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after  the  receipt  of  said  telegram  on  the 
morning  of  January  19th,  delivered  $100  to 
defendant  at  Houston,  Tex.,  which  was  more 
than  sufficient  to  pay  the  charges  for  trans- 
porting the  body  of  plaintiff's  husband  from 
Denver  to  Houston,  and  that  the  agent  of 
defendant  who  received  said  money,  after 
being  fully  Informed  of  all  the  facts  above 
alleged  and  the  purpose  for  which  It  was  to 
be  used,  agreed  and  undertook  to  deliver 
same  with  an  accompanying  telegram  sent 
by  plaintiff  to  Mrs.  C.  R  Martin  at  Den- 
ver, Colo.,  before  1:30  p.  m.  on  said  date; 
that  said  telegram,  which  was  received  by 
defendant  for  transmission  at  the  time  it  re- 
ceived the  money,  repeated  plaintiff's  request 
to  have  the  body  of  her  husband  shipped  to 
Houston,  and  notified  Mrs.  G.  R.  Martin  that 
plaintiff  had  wired  her  $100;  "that  said  tele-' 
gram  and  money  were  In  fact  transmitted'  to 
Denver,  Colo.,  and  were  in  fact  delivered  to 
the  said  Mrs.  C.  R.  Martin,  but  that  the 
same  were  not  so  transmitted  and  delivered 
within  the  time  stipulated  by  said  agreement, 
nor  within  a  reasonable  time ;  that  the  same 
were  not  so  delivered  to  the  said  Mrs.  C.  R. 
Martin  until  after  she  had  returned  from  the 
funeral  and  burial  of  the  said  E.  P.  Martin  at 
about  6:30  o'clock  p.  m.  on  said  19th  day  of 
January,  1915 ;  that  the  said  Mrs.  C.  R  Mar- 
tin was  the  mother  of  the  deceased,  E.  P. 
Martin,  and  she  had  charge  of  the  funeral 
arrangements  of  the  said  E.  P.  Martin,  and 
that  had  said  telegram  and  money  been  so 
delivered  to  her  prior  to  the  burial  of  the 
said  E.  P.  Martin  In  Denver,  Colo.,  which  oc- 
curred at  about  2:30  o'clock  on  said  19th  day 
of  January,  1915,  she  could  and  would  have 
arranged  for  and  had  the  body  of  said  E. 
P.  Martin,  deceased,  shipped  to  Houston, 
Tex.,  for  burial,  but  that  on  account  of  the 
failure  of  defendant  company  to  so  transmit 
such  message  or  deliver  said  money  to  the 
said  Mrs.  C.  R  Martin  within  the  time  stip- 
ulated by  the  agreement  hereinbefore  re- 
ferred to,  or  within  a  reasonable  time,  the 
same  was  not  received  by  the  said  Mrs.  0. 
R  Martin,  prior  to  the  hour  set  for  the 
burial  of  the  said  E.  P.  Martin,  and  the  body 
of  the  said  E.  P.  Martin  was  In  fact  buried 
in  the  city  of  Denver,  Colo. ;  that  by  reason 
of  the  negligence  of  the  defendant,  its  agents 
and  servants,  and  its  failure  to  deliver  said 
telegram  within  the  time  stipulated  by  said 
agreement  and  within  a  reasonable  time, 
plaintiff  was  prevented  from  having  the  body 
of  her  deceased  husband  transported  to  the 
city  of  Houston,  the  home  of  the  plaintiff 
and  the  home  of  the  said  E.  P.  Martin  prior 
to  his  death,  for  burial;  that  she  was  pre- 
vented from  being  present  at  the  burial  of 
her  said  husband  and  of  seeing  that  his 
remains  were  properly  cared  for,  and  that 
by  reason  and  in  consequence  thereof  she 
has  suffered  great  disappointment,  grief,  and 
mental  pain  and  anguish,  to  her  damage  In 
the  sum  of  $2,900."  The  defendant's  answer 
contains  a  general  demurrer  and  numerous 
191  S.W.-1S 


special  exceptions,  the  nature  of  which  need 
not  be  here  stated.  It  also  contains  a  gen- 
eral denial  and  several  special  pleas,  which 
It  Is  unnecessary  to  set  out.  The  trial.  In 
the  court  below  with  a  Jury  resulted  In  a 
verdict  and  judgment  in  favor  of  plaintiff 
for  the  sum  of  $1,500.  The  evidence  sustains 
all  of  the  material  allegations  of  the  plain- 
tiff's petition. 

[1]  We  cannot  agree  with  appellant's  con- 
tention under  Its  first  assignment  of  error 
that  plaintiff's  petition  falls  to  show  that  the 
delay  In  the  transmission  of  the  money  and 
telegram  was  the  proximate  cause  of  the  fail- 
ure to  have  the  body  of  plaintiff's  husband 
shipped  from  Denver  to  Houston  for  burial, 
and  that  because  of  this  defect  In  the  petition 
the  trial  judge  erred  in  not  sustaining  de- 
fendant's general  demurrer  thereto.  The  pe- 
tition, which  we  have  before  set  out,  after 
alleging  that  the  $100  was  more  than  suffi- 
cient to  pay  the  expenses  of  having  the  body 
of  the  deceased  transported  to  Houston,  ex- 
pressly alleges  that  If  the  money  and  tele- 
gram had  been  received  by  Mrs.  O.  R  Martin 
at  Denver  at  the  time  appellant  agreed  to 
deliver  it  at  that  place,  Mrs.  Martin  could 
and  would  have  arranged  for  and  had  the 
body  of  plaintiff's  deceased  husband  shipped 
to  Houston  for  burial,  and  that  by  reason  of 
the  failure  of  defendant  to  transmit  the  tele- 
gram and  money  within  the  time  stipulated 
In  its  agreement,  plaintiff  was  prevented 
from  having  the  body  of  her  husband  sent 
to  Houston  for  burial.  These  are  allegations 
of  facts,  and  clearly  charge  that  the  neg- 
ligence of  defendant  complained  of  In  the 
petition  was  the  proximate  cause  of  the  In- 
jury for  which  recovery  la  sought 
.  [2]  The  second  and  third  assignments  of  er- 
ror complain  of  the  refusal  of  the  trial  court  to 
sustain  special  exceptions  presented  by  the  de- 
fendant to  the  petition  on  the  grounds  that  the 
allegations  "that  Mrs.  O.  R  Martin  could  and 
would  have  arranged  for  and  had  the  body 
shipped  to  Houston  for  burial  are  too  vague, 
Indefinite,  and  speculative,  and  are  mere  con- 
clusions, •  •  •  and  It  la  not  shown  what 
particular  arrangements  could  and  would 
have  been  made  had  the  money  or  notice 
thereof  been  received  at  Denver  on  January 
19th,  to  procure  shipment  of  the  remains 
from  Denver  to  Houston,  or  to  procure  burlap 
at  Houston  Instead  of  at  Denver,  and,  it 
not  being  shown  in  what  particular  manner, 
by  what  particular  means,  or  bow,  or  when, 
or  by  whom,  or  with  whom  such  arrange- 
ments could  or  would  have  been  made  with 
respect  to  the  shipment  of  the  body  and 
burial  at  Houston  and  the  effectuation  of 
burial  at  Houston." 

These  assignments  are  without  merit  It 
would  have  given  defendant  no  information 
of  which  it  was  not  already  possessed  In  com- 
mon with  the  general  public  to  have  alleged 
In  the  petition  that  there  are  several  lines 
of.  railroads  operating  trains  between  Denver 
-and  Houston,  and  that  these  trains  trans- 
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port  bodies  of  deceased  persons,  and  it  could  i 
not  possibly  have  been  of  any  advantage  to 
defendant  to  have  been  Informed  by  the 
petition  on  what  railroad  the  body  would 
nave  been  shipped,  nor  by  whom  or  what 
character  of  conveyance  It  would  have  been 
carried  to  the  railroad  at  Denver.  The  case 
of  Telegraph  Co.  v.  Mitchell,  01  Tex.  454, 
44  S.  W.  274,  40  L.  R.  A.  209,  66  Am.  St 
Rep.  006,  cited  by  appellant,  does  not  sustain 
its  contention  that  this  petition  Is  insufficient 
in  the  respects  stated.  In  that  case  the  peti- 
tion alleged  that  if  the  telegram  had  been 
promptly  sent,  plaintiff  could  have  made  spe- 
cial arrangements  which  "no  other  person 
could  have  effected"  by  which  he  would  have 
procured  water  for  his  cattle,  and  thereby 
prevented  the  loss  and  injury  for  which  he 
sought  recovery.  The  Supreme  Court  held 
that  a  special  exception  to  this  petition,  on 
the  ground  that  it  did  not  state  what  were 
the  special  arrangements  that  plaintiff  could 
have  made,  should  have  been  sustained.  It 
is,  we  think,  obvious  that  the  reason  given 
for  that  ruling,  which  was  that  defendant 
was  entitled  to  know  what  special  arrange- 
ments it  was  claimed  could  have  been  made 
In  order  to  be  prepared  to  meet  such  allega- 
tions, does  not  exist  In  this  case.  It  is,  we 
think,  equally  clear  that  this  case  should  be 
distinguished  from  those  cases  in  which  the 
plaintiff  sues  for  damages  for  being  depriv- 
ed of  the  privilege  of  attending  the  sick  bed- 
side or  the  burial  of  a  relative  by  reason  of 
delay  in  the  delivery  of  a  telegram.  In  such 
cases  the  telegraph  company  is  entitled  to 
know  what  means  the  plaintiff  would  nave 
taken  to  reach  the  place  of  burial  or  sick- 
ness in  order  to  show,  if  possible,  that  he 
could  not,  by  any  practicable  route  or  meth- 
od of  travel,  have  reached  the  place  in  time 
if  there  had  been  no  delay  in  transmission 
or  delivery  of  the  telegram.  In  this  case 
the  information  sought  to  be  elicited  by  the 
exceptions  could  not  have  been  of  any  as- 
sistance to  defendant  In  preparing  Its  de- 
fense. It  Is  alleged  In  the  petition  that  the 
$100  was  more  than  enough  to  pay  the  charg- 
es for  transporting  the  body  of  the  deceased 
from  Denver  to  Houston,  and  that  the  body 
had  not  been  shipped  on  plaintiff's  first  re- 
quest because  of  the  inability  of  Mrs.  C.  R. 
Martin  to  procure  the  money  to  pay  the  trans- 
portation charges.  These  facts,  coupled  with 
the  facts  of  common  knowledge  before  men- 
tioned, with  knowledge  of  which  defendant 
must  be  charged,  furnished  all  the  informa- 
tion necessary  or  proper  to  enable  defendant 
to  meet  the  allegations  of  the  petition. 

[S]  Under  appropriate  assignments  of  er- 
ror appellant  complains  of  the  refusal  of  the 
trial  court  to  instruct  the  jury  to  return  a 
verdict  for  the  defendant,  and  assails  the 
verdict  on  the  ground  that  It  is  not  supported 
by  any  evidence.  The  contention  under  these 
assignments  is  that  the  evidence  is  Insuffi- 
cient to  authorize  or  sustain  a  verdict 
against  the  defendant,  because  it  falls  to 


f  show  that  the  delay  of  defendant  In  deliv- 
ering the  telegram  and  money  was  the  prox- 
imate cause  of  the  failure  of  plaintiff  to 
procure  the  shipment  of  her  husband's  body 
to  Houston  for  burial.  We  do  not  think  these 
assignments  should  be  sustained.  The  evi- 
dence shows  that  on  January  17th,  before 
bearing  from  plaintiff,  Mrs.  C.  R.  Martin  had 
the  body  of  deceased  taken  to  the  O linger 
Mortuary  at  Denver,  and,  supposing  that 
plaintiff  would  desire  it  shipped  to  Houston, 
Instructed  the  undertaker  to  embalm  It.  On 
the  night  of  January  17th,  after  receiving 
the  telegram  informing  her  of  her  husband's 
death,  plaintiff  sent  Mrs.  Martin  the  follow- 
ing telegram: 
"If  financially  able,  ship  Ned's  body  home." 
On  the  morning  of  the  18th,  after  receipt 
of  this  telegram,  Mrs.  Martin  ordered  the 
undertaker  to  prepare  the  body  for  ship- 
ment, which  was  done.  At -the  time  these 
arrangements  were  made  by  Mrs.  Martin, 
she  thought  she  could  procure  the  money 
necessary  to  pay  for  the  transportation  of 
the  body.  She  knew  that  her  son  was  a 
member  of  the  Eagles  Lodge,  and  as  such 
member  the  lodge  was  obligated  to  furnish 
$100  for  bis  burial  expenses,  and  she  expect- 
ed to  get  this  from  the  lodge  in  Denver.  She 
was  unable  to  do  this,  and  was  also  unable, 
on  the  18th,  to  obtain  money  elsewhere  In 
Denver.  Finding  herself  In  this  condition, 
on  the  evening  of  January  18th  she  sent 
plaintiff  the  following  night  message:' 

"After  making  all  necessary  inquiries,  find  it 
impossible  to  ship  Ned's  body  to  Houston.  Un- 
able to  raise  sufficient  funds  and  are  therefore 
doing  the  very  best  we  can  under  the  circum- 
stances, and  are  arranging  funeral  here  at  two- 
thirty  Tuesday.  If  possible  get  money  from 
Eagles  and  send  us." 

Before  receipt  of  this  message  plaintiff  had 
received  the  $100  benefit  from  the  Eagles 
Lodge  at  Houston  and  sent  Mrs.  Martin  the 
following  telegram: 

"Send  Ned's  body  home.  I  can  stand  all  ex- 
penses." 

Before  sending  the  telegram  to  plaintiff  on 
the  night  of  the  18th  Mrs.  Martin  had  chang- 
ed her  Instructions  to  the  undertaker,  and 
arranged  to  have  the  burial  in  Denver.  In 
making  these  arrangements  she  told  the  un- 
dertaker about  the  $100  burial  fund  to  which 
deceased  was  entitled,  and  Instructed  him 
not  to  Incur  more  than  $100  expenses  in  the 
burial  of  the  deceased.  The  bill  rendered 
her  by  the  undertaker  after  the  burial  was 
just  $100,  and  she  paid  this  bill  with  the 
money  which  had  been  sent  her  by  plaintiff. 
She  testified  as  follows: 

"If  I  had  received  such  message  (referring  to 
the  message  in  controversy)  before  I  left  my 
place  of  residence  to  attend  the  funeral  ana 
burial  of  E.  P.  Martin,  I  would  have  been  able 
to  arrange  for  the  shipment  of  his  body  from 
Denver  to  Houston  for  burial,  and  would  have 
done  so.  I  would  have  bo  shipped  said  body  if  I 
had  received  said  message  above  referred  to  be- 
fore I  left  my  place  of  residence  to  attend  the 
funeral  and  burial  of  EI  P.  Martin.  The  only 
reason  it  was  not  shipped  was  lack  of  money  to 
pay  railroad  transportation.   If  said  message  had 
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been  delivered  to  me  prior  to  the  burial  of  B.  P. 
Martin,  the  body  of  the  said  E.  P.  Martin  would 
have  been  shipped  to  Houston,  Tex.,  for  burial." 

The  transportation  charges  for  shipping 
the  body  from  Denver  to  Houston  were  $63. 
She  further  testified: 

If  I  had  received  the  $100  at  noon  on  Jan- 
uary 19,  1915,  the  things  that  would  have  been 
necessary  to  do  in  order  to  have  the  remains 
buried  in  Houston  instead  of  Denver  were  to 
cancel  the  burial  arrangements  here  and  get 
relieved,  if  possible,  from  payment  for  the  grave. 
I  would  have  turned  the  $100  over  to  the 
Olinger  Mortuary  with  instructions  to  pay  the 
railroad  fare  on  the  body  and  if  there  was  any 
balance  left  to  credit  it  on  the  bill,  and  I  would 
have  been  responsible  for  the  balance  and  would 
have  paid  it  when  I  got  the  money." 

The  body  waa  turned  over  to  the  under- 
taker without  any  agreement  aa  to  the  pay- 
ment of  his  charges.  Everything  done  by  the 
undertaker  prior  to  the  time  the  change  In 
the  arrangements  providing  for  burial  at 
Denver  was  made  was  without  any  knowl- 
edge of  the  existence  of  the  $100  burial 
fund,  and  presumably  upon  the  credit  of 
Mrs.  O.  R.  Martin,  and  there  is  nothing  In 
the  record  tending  to  show  that  he  would 
have  refused  to  have  carried  ont  her  In- 
structions in  regard  to  the  shipment  of  the 
body,  or  that  he  would  or  could  have  held 
the  body  until  payment  of  his  charges.  We 
think  this  evidence  authorized  the  Jury  to 
And,  as  they  did,  that  If  there  had  been  no 
delay  In  the  delivery  of  the  $100,  the  body 
of  the  deceased  would  have  been  shipped  to 
Houston,  and  we  are  not  authorized  to  dis- 
turb the  verdict  upon  this  Issue. 

[4]  Under  the  sixteenth  and  seventeenth 
assignments  of  error  appellant  presents  the 
propositions  that  to  permit  the  recovery  of 
damages  for  mental  anguish  for  the  failure 
of  a  telegraph  company  to  deliver  a  message 
sent  from  this  state  into  another  Is  an  un- 
authorized Imposition  by  the  state  of  "a  di- 
rect, unreasonable,  arbitrary,  and  unlimited 
burden  and  liability  upon  Interstate  com- 
merce," and  "an  unreasonable  interference 
with  and  regulation  of  interstate  commerce, 
•  all  in  violation  of  and  conflict  with 

article  1,  {  8,  subd.  3,  of  the  Constitution  of 
the  United  States;  that  to  allow  plaintiff  to 
recover  herein  and  to  hold  defendant  liable 
for  damages  for  mere  mental  anguish  herein 
is  and  would  be,  and  is  an  attempt  to  cre- 
ate, a  new,  distinct,  substantive,  and  Inad- 
missible right  and  cause  of  action  to  plain- 
tiff and  liability  upon  defendant,  unknown 
to  and  In  derogation  of  the  common  law  and 
unauthorized  by  statute,  and  to  Impose  upon 
defendant  an  unwarranted,  unreasonable,  ar- 
bitrary, and  unjust  burden,  and  to  impede, 
interfere  with,  and  regulate  Interstate  com- 
merce In  violation  of  and  in  conflict  with 
(aid  provision  of  the  Constitution  of  the 
United  States."  No  authority  in  support  of 
these  propositions  is.  cited,  and  we  think 
none  can  be  found.  There  is  nothing  unjust 
or  arbitrary  in  holding  a  person  or  corpora- 


tion responsible  for  mental  pain  and  suffer- 
ing which  is  the  result  of  the  negligence  of 
such  person  or  corporation,  and  which  re- 
sult could  have  been  reasonably  anticipated. 
On  the  contrary,  in  our  opinion  the  rule  of 
decisions  fixing  such  liability  responds  to 
the  demands  of  Justice  as  well  as  of  sound 
public  policy. 

[I]  In  the  absence  of  evidence  to  the  con- 
trary, it  must  be  presumed  that  the  law  of 
the  state  of  Colorado  upon  the  question  of 
the  liability  of  a  telegraph  company  for 
mental  anguish  caused  by  Its  failure  to  de- 
liver a  telegram  is  the  same  as  the  law  of 
this  state,  and  we  are  therefore  not  required 
to  determine  whether  upon  the  facts  of  this 
case  the  law  of  the  forum  or  that  of  the 
jurisdiction  in  which  the  breach  of  the  con- 
tract occurred  should  apply.  Such  being  the 
state  of  the  record,  the  opinion  of  the  Su- 
preme Court  of  the  United  States  In  the 
case  of  Telegraph  Company  v.  Brown,  234 
U.  a  042,  84  Sup  Ct  955,  58  L.  Ed.  1457, 
has  no  application. 

[•]  We  are  relieved  from  the  necessity  of 
discussing  at  any  length  the  constitutional 
question  presented  by  the  assignments  by  the 
well-considered  and  able  opinion  of  Justice 
Hodges  in  the  case  of  Telegraph  Co.  v.  Bail- 
ey, 184  S.  W.  019,  which  holds  that  our  law 
permitting  recovery  for  mental  anguish  in 
cases  of  this  kind  Is  not  violative  of  the  Con- 
stitution of  the  United  States.  We  are  in 
full  accord  with  the  views  expressed  in  that 
opinion. 

We  have  not  deemed  it  necessary  to  dis- 
cuss all  of  the  assignments  presented  In  ap- 
pellant's brief,  but  only  those  which  in  our 
opinion  presented  the  material  questions  in- 
volved In  the  appeal.  All  of  the  assignments 
have  been  considered,  and  none  of  them,  In 
our  opinion,  should  be  sustained.  The  Judg- 
ment of  the  court  below  Is  affirmed. 

Affirmed. 


M.  KANGEBQA  ft  BBO.  v.  WILLARD  et  ux. 
(No.  1680.) 

(Court  of  Civil  Appeals  of  Texas.  Texarkana. 
Dec.  1,  1916.    Rehearing  Denied 
Dec  21,  1916.) 

L  Cancellation  or  Instbumentb  <8=>37(5)— 
Pleading. 

One  seeking  judicial  annulment  of  a  contract 
on  the  ground  it  is  not  permitted  by  law  must 
allege  facts  which  disclose  its  unlawful  charac- 
ter. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  §J  68,  74,  77,  79,  80: 
Dec.  Dig.  <S=»37(5).] 

2.  Homestead  <8=»138  —  Mortgage  —  Annul- 
ment—Pleading. 
In  a  suit  to  cancel  deeds  as  a  mortgage  upon 
homestead,  it  was  for  plaintiff  to  allege  facts 
showing  the  mortgage  was  one  not  permitted  by 
the  constitutional  provision  on  that  subject 
(Const,  art  16,  {  00). 

[Ed.  Note.— lor  other  cases,  see  Homestead, 
Dec.  Dig.  «=»133.] 
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8.  Bills  and  Notes  «J=>112~ Validity— Ik- 

Notes  for  which  the  consideration  was  the 
principal  and  interest  paid  by  the  payee  on  the 
purchase-money  debt  on  the  maker  s  homestead 
and  for  money  and  material  furnished  to  make 
improvements  on  the  homestead  prior  to  the 
date  of  the  notes,  .were  not  invalid,  although 
the  effort  of  the  parties  to  create  a  lien  upon 
the  homestead  for -the  entire  debt' evidenced  by 
the  notes  was  ineffectual  because  a  part  of  the 
real  consideration  was  something  for  which  the 
homestead  could  not  be  incumbered ;  a  mortgage 
upon  a  homestead  not  being  an  immoral  contract 
nor  one  which  violates  any  penal  statute. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  222;  Dec.  Dig.  «=>112.] 

4.  Homestead    <g=>96  —  Incumbrance.  — 
Rights  or  Mortgagees. 

To  the  extent  that  the  consideration  express- 
ed in  notes  secured  by  mortgage  on  a  homestead 
represents  the  original  purchase-money  debt  due 
on  the  homestead,  they  express  a  valid  lien  on 
the  homestead. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  ft  147-153;  Dec.  Dig.  <8=»96J 

5.  Subrogation  ®=»23(6)— Payment  or  Debt 
—Lien  on  Homestead. 

.  One  paying  for  the  vendee  the  purchase  mon- 
ey due  upon  a  homestead  takes  by  an  equitable 
assignment,  if  not  by  an  actual  transfer,  the 
debt  which  he  discharges,  and  is  subrogated  to 
the  lien  of  the  vendor. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent.  Dig.  g  64 ;  Dec  Dig.  <8=>23(6).] 

6.  Homestead  $=396— Liens— Renewal. 

If  the  debt  owed  to  one  for  his  payment  of 
the  purchase  money  on  a  homestead  is  extended 
by  giving  him- new  notes,  the  old  lien  may  be 
perpetuated  without  loss  of  validity. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  ft  147-153;  Dec.  Du.  (©=96.] 

7.  Subrogation  «=»41(8)  —  Incumbrance  — 
Foreclosure— Judgment. 

Where  at  time  of  execution  of  notes  for  $3,- 
000  secured  by  mortgage  on  maker's  homestead 
there  was  due  to  payees  $1,600,  the  balance  of 
wbat  they  had  previously  paid  for  the  maker  up- 
on his  purchase-money  notes  for  the  homestead, 
the  payees,  in  suit  to  enforce  the  notes,  were  en- 
titled to  judgment  foreclosing  the  vendor's  lien 
for  $1,600,  together  with  the  interest  and  at- 
torney's fees  stipulated  in  the  original  purchase- 
money  note*. 

[Ed,  Note.^For  -  other  cases,  see  Subrogation, 
Cent  Dig.  }  117;  Dec.  Dig.  <8=>41(8).] 

8.  Homestead  «=>96— Mortgage— Consider- 
ation— Vendor's  Lien. 

Where  the  consideration  for  a  mortgage  on 
a  homestead  was  in  part  the  balance  of  the  orig- 
inal purchase  money,  the  validity  of  such  mort- 
gage to  the  extent  that  it  represented  such  bal- 
ance was  not  affected  by  change  in  the  form  of 
the  obligation. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  ft  147-153;  Dec.  Dig.  <8=>96.] 

9.  Homestead  <s=>96  —  X.ien  for  Impbove- 

■  MENT& 

Under  Const,  art  16,  |  50,  providing  that  no 
mortgage  on  the  homestead  for  improvements 
shall  be  valid  unless  for  work  and  labor  con- 
tracted for  in  writing  consented  to  by  the  wife, 
that  part  of  a  mortgage  which  represented  mon- 
ey and  material  furnished  for  improvements 

Eut  on  the  premises  after  the  homestead  right 
ad  attached  and  prior  to  the  mortgage  was  not 
a  valid  lien  for  such  improvements,  notwith- 
standing tble  mortgagees  were  holders  of  the  ven- 
dor's lien  on  the  homestead  when  such  improve- 


ments were  made,  since  this  did  not  make  them 
the  real  owners  of  the  property  at  that  time; 
for,  although  their  legal  title  was  superior,  the 
real  beneficial  owner  was  the  vendee. 
.[Ed.  Note,— For  other  cases,  see  Homestead, 
Cent  Dig.  ft  147-153;  Dec.  Dig.  <S=>90.] 

Appeal  from  District  Court,  Bosk  County; 
W.  O.  Buford,  Judge. 

Suit  by  G.  O.  Willard  and  wife  against  M. 
Kangerga  &  Bro.,  in  which  defendants  filed 
cross-bill.  From  a  Judgment  defendants  ap- 
peal.  Reversed,  and  remanded  for  new  trial. 

John  R.  Arnold  and  Fntcb  ft  Tlpps,  all  of 
Henderson,  for  appellants.  R.  T.  Jones  and 
C.  L.  Brachfield,  both  of  Henderson,  for  ap- 
pellees. 

HODGES,  3.  This  is  a  salt  by  the  appel- 
lees, Willard  and  wife,  in  which  they  seek  to 
have  two  deeds  canceled  upon  the  ground 
that  they  were  executed  as  a  method  of  cre- 
ating a  mortgage  upon  their  homestead.  The 
facts  are  substantially!  as  follows:  In  Octo- 
ber, 1907,  G.  O.  Willard,  one  of  the  appellees, 
purchased  a  tract  of  land  In  Rusk  county 
from  D,  F.  Spivey,  and  gave  In  payment  six 
promissory  notes  aggregating  $2,250.  Each 
note  contained  the  usual  stipulations  for  the 
payment  of  interest  at  the  rate  of  8  per  cent, 
per  annum  and  10  per  cent  attorneys'  fees, 
and  the  reservation  of  a  vendor's  lien  to  se- 
cure their  payment  The  notes  were  so  ar- 
ranged as  to  mature  in  six  annual  Install- 
ments, beginning  one  year  after  their  date. 
Immediately  following  the  purchase  Willard, 
together  with  his  family,  moved  onto  the 
land,  and  has  since  occupied  It  as  the  family 
homestead.  The  appellants  at  that  time 
were  engaged  in  conducting  a  mercantile 
business  In  the  city  of  Henderson.  In  1908 
Willard  began  trading  with  appellants,  and 
purchased  his  family  supplies  from  them 
each  year  till  the  latter  part  of  1916,  At  the 
end  of  each  year  the  parties  had  some  kind 
of  a  settlement  Some  years  Willard's  ac- 
count was  paid  up  in  full,  and  at  other  times 
a  balance  was  carried  over.  In  the  fall  Wil- 
lard usually  delivered  his  cotton  to  the  appel- 
lants, by  whom  it  was  purchased  and  credits 
upon  his  account  given  accordingly.  The  ad- 
vances made  to  Willard  were  usually  secured, 
by  a  chattel  mortgage  on  the  crops  to  be 
grown  during  the  current  year,  and  on  his 
stock.  Willard  and  the  appellants  also  had 
an  agreement  by  which  the  latter  were  to 
take  care  of  the  Interest  and  payments  due 
on  the  land  notes  given  to  Spivey.  Appel- 
lants paid  the  Interest  as  it  accrued,  and  un- 
der an  agreement  with  Willard  paid  the  prin- 
cipal also  when  Spivey  demanded  settlement. 
Spivey  was  paid  something  during  the  year 
1913.  On  December  3,  1913,  Willard  and  his 
wife  executed  and  delivered  to  the  appel- 
lants a  deed  absolute  in  form  conveying  their 
homestead  for  a  recited  consideration  of  the 
cancellation  of  the  Spivey  notes.   On  the  fol- 
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lowing  day  the  appellants  reconveyed  the 
premises  to  Wlllard  for  a  recited  considera- 
tion of  $8,000,  evidenced  by  four  promissory 
notes,  two  tor  $600  each,  and  two  for  $1,000 
each,  dne  In  one,  two,  three,  and  fonr  years 
from  date,  each  bearing  Interest  at  the  rate 
of  10  per  cent  per  annum  from  date  and  pro- 
viding for  the  payment  of  10  per  cent,  attor- 
ney's fees  In  the  event  they  were  collected 
by  law.  The  purpose  of  the  suit  filed  by  the 
appellees  Is  to  cancel  those  two  deeds. 

The  appellees'  original  petition  alleges  that 
those  deeds  were  Intended  as  a  means  of 
mortgaging  the  Wlllard  homestead  for  an  In- 
debtedness claimed  by  the  appellants,  and 
"that  in  making  the  deed  by  the  defendants 
to  these  plaintiffs  defendants  required  the 
plaintiffs  to  give  a  note  for  $3,000  for  a  debt 
claimed  to  be  due  by  these  plaintiffs,  and 
which  note  pretended  to  be  a  lien  on  the 
homestead  of  these  plaintiffs  purporting  to  be 
for  the  purchase  money  for  said  premises, 
when  In  truth  and  in  tact  the  note  was  given 
for  a  pre-existing  and  pretended  debt  due  by 
these  plaintiffs  to  defendants." 

The  appellants  answered  by  general  and 
special  exceptions  and  a  general  denial.  In 
addition  to  these  defenses  the  appellants  al- 
leged that  they  were  the  owners  and  holders 
of  the  six  vendor's  lien  promissory  notes 
theretofore  executed  by  Wlllard  to  Splvey  as 
the  purchase  price  of  the  land  In  controver- 
sy ;  that  these  notes  bore  Interest  at  the  rate 
of  8  per  cent,  per  annum  from  October  23, 
1907,  and  also  provided  for  10  per  cent,  col- 
lection fees.  The  notes  are  fully  described 
in  detail  in  a  manner  that  is  unnecessary  to 
repeat.  It  is  further  alleged  that  all  of 
those  notes  had  matured  before  December  8, 
1913;  that  Splvey  had  executed  to  the  appel- 
lants a  deed  conveying  his  Interest  In  the 
notes  and  the  lien  evidenced  thereby,  and  all 
right  of  title  reserved  by  him  as  the  grantor 
in  the  deed  of  conveyance  to  Wlllard ;  that 
on  December  4,  1913,  there  was  due  the  ap- 
pellants on  the  notes  the  principal  and  accu- 
mulated Interest,  amounting  to  $2,587.35,  no 
part  of  which  bad  ever  been  paid;  that  on 
or  about  the  4th  of  December,  1913,  the  Splv- 
ey notes  were  canceled  and  the  debt  renewed 
by  the  giving  of  the  four  notes  mentioned  in 
the  deed  from  defendants  to  the  plaintiff  Wll- 
lard; that  the  conveyance  from  Wlllard  to 
defendants  and  from  defendants  to  Wlllard 
were  executed  in  an  effort  to  renew  the  past- 
due  notes  and  to  make  a  record  of  such  re- 
newal in  order  to  prevent  the  lien  and  right 
of  recovery  from  becoming  barred.  It  is 
further  alleged  that  on  December  4,  1913, 
Wlllard  executed  and  delivered  to  the  defend- 
ants his  four  promissory  notes  aggregating 
$3,000.  Then  follows  a  detailed  description 
of  the  notes,  with  their  dates,  terms,  and  pro- 
visions as  to  Interest  and  attorney's  fees. 
In  that  connection  it  is  averred  that  the  notes 
contained  what  is  called  a  "default  maturity 
clause,"  and  that  the  defendants  have-  de- 


clared the  whole  of  such  notes  to  be  due  and 
unpaid  because  of  the  failure  to  pay  the  prin- 
cipal and  Interest  on  the  matured  notes.  It 
Is  also  alleged  that  by  reason  of  the  failure  to 
pay  the  aforesaid  notes  and  the  bringing  of 
this  suit  the  defendants  have  been  compelled 
to  employ  attorneys  and  sue  on  those  notes, 
by  reason  of  which  they  are  entitled  to  the 
attorney's  fees  provided  for. 

Appellants  also  alleged  that  they  are  the 
legal  owners  and  holders  of  the  premises  de» 
scribed  In  the  plaintiffs'  petition,  and  because 
of  the  failure  to  pay  the  notes  at  maturity 
they  are  entitled  to  the  possession  of  the 
premises.  But  they  say,  if  it  should  be  de- 
termined they  are  not  entitled  to  recover  pos- 
session of  the  land,  that  they  are  entitled  to 
the  foreclosure  of  the  vendor's  lien  and  the 
contract  lien  which  Is  thereafter  set  out.  In 
addition  to  the  foregoing  as  a  basis  for  the 
consideration  of  the  notes  given  by  Wlllard 
to  the  appellants,  they  also  plead  that  at  the 
special  Instance  and  request  of  Wlllard,  and 
under  a  valid  contract,  they  furnished  money 
and  material  to  erect  Improvements  on  the 
premises  to  an  amount  aggregating  In  value 
$413.65.  The  cross-bill  concludes  with  a 
prayer  for  general  relief. 

The  appellees  filed  supplemental  pleadings, 
which  were  followed  by  still  other  pleadings 
by  the  appellants  not  necessary  to  notice. 

The  following  are  the  special  issues  submit- 
ted and  the  answers  returned : 

(1)  "How  much  of  the  Spivey  notes  was  still 
due  and  unpaid  on  December  4,  1913?  Ans. 
$1,800." 

(2)  'TWd  the  plaintiff  direct  that  any  of  the 
proceeds  of  cotton  sold  by  them  to  the  defend- 
ant be  applied  to  the  payment  of  interest  or  the 
principal  of  the  Spivey  notes?  Ans.  Yes." 

(3)  "At  what  time  were  the  improvements  on 
the  homestead  finished?  Ans.  Prior  to  Decem- 
ber 4,  1913." 

(4)  "Did  the  defendants,  M.  Kangerga  &  Bro., 
furnish  to  the  plaintiffs  any  material  or  furnish 
any  money  with  which  material  was  bought  or 
paid  out  for  improvements  on  the  homestead? 
If  so,  how  much  and  at  what  time  was  it  fur- 
nished? Ans.  $413.65,  furnished  prior  to  De- 
cember 4,  19137' 

Upon  these  findings  the  court  entered  a 
Judgment  in  favor  of  the  appellees  canceling 
the  two  deeds  made  In  December,  1913,  and 
the  notes  aggregating  $3,000  given  as  the 
consideration  in  one  of  them.  Judgment  was 
then  rendered  In  favor  of  the  appellants  for 
$1,600  as  the  balance  due  upon  the  original 
purchase-money  notes  given  by  Wlllard  to 
Splvey,  and  for  a  foreclosure  of  a  vendor's 
lien  for  that  amount.  Interest  was  allowed 
only  from  date  of  the  Judgment.  A  personal 
Judgment  was  also  awarded  in  favor  of  the 
appellants  against  Wlllard  for  the  sum  of 
$413.65,  but  no  lien  for  that  amount  was 
found  or  foreclosed. 

[f ,  2]  Kangerga  &  Bro.  alone  have  appealed 
from  that  Judgment  The  failure  of  the 
court  to  allow  Interest  and  attorney's  fee  on 
the  Judgment  for  $1,600  and  $413.66  and  the 
refusal  to  find  and  foreclose  a  lien  In  their 
favor  upon  the  real  estate  for  the  payment  of 
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the  latter  snm  are  the  first  errors  assigned. 
There  are  other  assignments,  which  attack 
the  refusal  of  the  court  to  sustain  excep- 
tions to  the  appellees'  original  petition,  which 
should  first  be  considered.  A  party  who  seeks 
Judicial  annulment  of  a  contract  upon  the 
ground  that  It  Is  not  permitted  by  law  must 
allege  facts  which  disclose  Its  unlawful  char- 
acter. It  Is  not  every  mortgage  upon  the 
homestead  that  Is  void.  Valid  Incumbrances 
may  be  created  for  the  purchase  money  and 
for  Improvements  made  thereon.  Const,  art 
16,  8  50.  This  being  a  suit  to  cancel  deeds 
solely  upon  the  ground  that  they  were  design- 
ed to  operate  as  a  mortgage  upon  the  home- 
stead, it  devolved  upon  the  plaintiffs  to  al- 
lege facts  showing  that  the  mortgage  was  one 
not  permitted  by  the  Constitution.  If  their 
petition  is  not  fatally  defective  In  that  re- 
spect, It  is  at  least  lacking  in  that  clearness 
add  certainty  required  for  good  pleading. 
We  have  concluded,  however,  that  for  all 
practical  purposes  the  original  petition  of  the 
appellees  may  be  disregarded  and  this  suit 
treated  as  one  by  the  appellants  to  recover 
upon  the  notes  executed  in  December,  1913, 
and  shall  discuss  the  Issues  from  that  stand- 
point The  refusal  of  the  court  to  sustain 
the  exceptions  to  the  plaintiffs'  original  peti- 
tion may  be  treated  as  immaterial  and  harm- 
less. 

[3]  According  to  the  pleadings  of  the  ap- 
pellants and  the  evidence  offered  by  them, 
the  consideration  for  the  four  notes,  aggre- 
gating |S,000  and  executed  by  Wlllard  on  De- 
cember 4, 1913,  was  made  up  of  the  principal 
and  interest  paid  to  Spivey  by  the  appellants 
at  WiUard'B  instance  on  the  purchase-money 
debt  and  $413.05  for  money  and  material  fur- 
nished Wlllard  by  appellants  to  make  im- 
provements upon  his  homestead  some  time 
prior  to  the  date  of  the  notes  and  deeds.  It 
Is  not  contended  that  any  portion  of  those 
notes  has  since  been  paid;  neither  is  there 
any  pleading  or  evidence  which  tends  to  im- 
peach their  validity  as  personal  obligations 
on  the  part  of  Wlllard.  It  follows,  then,  that 
a  personal  Judgment  for  their  full  amount, 
together  with  interest  and  the  stipulated  at- 
torney's fees,  should  have  been  rendered  for 
the  appellants  against  Wlllard.  It  Is  true 
the  appellees  pleaded  In  a  general  way  that 
a  portion,  and  probably  all,  of  the  Spivey 
debt  had  been  paid,  but  the  transactions  re- 
lied upon  to  prove  such  payments  occurred 
before  the  four  notes  above  referred  to  were 
executed.  The  principal  controversy  seems 
to  be  about  how  much  of  the  original  pur- 
chase money  of  the  homestead  was  unpaid 
at  the  times  those  notes  were  given,  and 
formed  a  part  of  their  consideration.  The 
action  of  the  court  below  In  canceling  those 
notes  and  in  refusing  to  consider  them  as  a 
basis  for  a  personal  Judgment  for  any  portion 
of  the  debt  which  they  evidenced  indicates 
that  for  some  reason  he  regarded  them  as  in- 
valid personal  obligations.    The  only  argu- 


ment suggested  in  the  briefs  of  the  appellees 
as  supporting  that  conclusion  Is  one  founded 
upon  the  rule  which  applies  to  Illegal  con- 
tracts. Appellees  insist  that  Inasmuch  as  it 
was  shown  that  a  portion  of  the  considera- 
tion for  the  notes  held  by  the  appellants  was 
not  the  original  purchase-money  debt  such 
notes  were  for  that  reason  alone  invalid  and 
unenforceable  for  any  amount  While  the  ef- 
fort of  the  parties  to  create  a  lien  upon  the 
homestead  for  the  entire  debt  evidenced  by 
the  notes  was  Ineffectual  because  a  part  of 
the  real  consideration  was  something  for 
which  the  homestead  could  not  be  incumber- 
ed, that  fact  alone  did  not  invalidate  the 
notes  or  affect  the  lien  for  that  part  of  the 
consideration  which  represented  the  original 
purchase-money  debt  Girardeau  v.  Perkins, 
59  Tex.  Civ.  App.  562,  126  S.  W.  634.  The 
rule  invoked  by  the  appellees  which  holds 
that  if  a  portion  of  the  consideration  of  a 
contract  Is  Illegal,  the  courts  will  refuse  to 
enforce  any  part  of  the  agreement  applies  to 
contracts  which  are  contra  bonos  mores,  or 
which  violate  some  penal  statute  designed  to 
prevent  the  making  of  such  agreements.  A 
mortgage  upon  a  homestead  is  not  an  im- 
moral contract  nor  is  it  one  which  violates 
any  penal  statute.  The  constitutional  inhi- 
bition against  mortgaging  the  homestead  was 
made  for  the  pecuniary  benefit  of  the  party 
who  may  claim  such  an  exemption.  If  there 
were  any  occasion  for  a  discussion  of  this 
proposition,  ample  authority  to  support  It 
might  be  found  in  that  line  of  cases  which 
enforce  liens  against  the  homestead  when  cre- 
ated under  circumstances  which  conceal  from 
the  mortgagee  the  homestead  claim.  Moer- 
leln  v.  Scottish  Mortgage  Co.,  9  Tex.  Civ. 
App.  415,  29  S.  W.  162,  948;  Steves  v.  Smith, 
49  Tex.  Civ.  App.  126,  107  S.  W.  147;  Scot- 
tish Co.  v.  Scripture,  40  S.  W.  215. 

[4-7]  To  the  extent  which  the  consideration 
expressed  In  the  notes  sued  on  by  the  appel- 
lants represented  the  original  purchase-money 
debt  due  upon  the  homestead,  the  notes  ex- 
pressed a  valid  lien  enforceable  In  this  suit 
Black  v.  Rockmore,  60  Tex.  88;  National 
Bank  v.  Taylor,  91  Tex.  78,  40  S.  W.  880, 
966;  Wasson  v.  Davis,  34  Tex.  159;  Swain 
v.  Cato,  84  Tex.  895;  Glaze  v.  Watson,  65 
Tex.  668 ;  Clark  v.  Burke,  89  S.  W.  306.  One 
who  pays  for  the  vendee  the  purchase  money 
due  upon  the  homestead  takes  by  an  equita- 
ble assignment  if  not  by  an  actual  transfer, 
the  debt  which  discharges,  and  is  subrogated 
to  the  lien  which  his  vendor  held.  Flana- 
gan v.  Cushman,  48  Tex.  241;  Pinchaln  v. 
Collard,  13  Tex.  833;  Joiner  v.  Perkins,  59 
Tex.  302.  If  the  debt  Is  thereafter  extended 
by  the  giving  of  new  notes,  the  old  lien  may 
be  perpetuated  without  losing  any  of  its 
validity.  Lippencott  v.  York,  86  Tex.  288,  24 
S.  W.  278;  Watklns  v.  Spoull,  8  Tex.  Civ. 
App.  427,  28  S.  W.  856.  The  Jury  In  this  in- 
stance found  that  on  the  4th  day  of  Decem- 
ber, 1914,  the  date  upon  which  the  notes  in 
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controversy  were  executed,  there  was  still 
doe  the  appellants  the  sum  of  $1,600  for 
what  they  had  previously  paid  upon  the  pur- 
chase-money notes  to  Spivey.  Upon  that  find- 
ing the  appellants  were  entitled  to  have  a 
judgment  foreclosing  the  vendor's  lien  for 
that  amount,  together  with  the  interest  which 
had  accrued  up  to  the  date  of  trial  at  the 
rate  of  8  per  cent  per  annum,  and  10  per 
cent  attorney's  fees.  Honaker  v.  Jones,  115 
S.  W.  650.  Counsel  for  appellees  justify  the 
refusal  of  the  court  to  allow  interest  and  at- 
torney's fees  upon  the  ground  that  appellants 
can  claim  a  lien  in  this  suit  only  by  subro- 
gation, and  that  such  lien  is  limited  to  the 
sum  that  will  reimburse  the  appellants  for 
what  they  actually  expended  In  discharging 
the  original  purchase-money  debt  As  sup- 
porting that  proposition  they  refer  to  Cleve- 
land v.  Carr,  40  S.  W.  407.  In  that  case  It 
was  held  that  where  guarantors  on  notes 
secured  by  a  trust  deed  paid  the  notes  and 
took  an  assignment  of  them,  together  with 
the  deed  of  trust,  their  rights  against  the 
principal  debtor  were  derived  from  subroga- 
tion, and  not  from  the  assignment  and  their 
recovery  from  him  was  limited  to  the  sum 
actually  paid  by  them  with  legal  interest 
not  the  rate  stipulated  in  the  notes.  That 
rule  has  no  application  to  cases  of  this  char- 
acter. The  appellants  were  not  sureties  or 
guarantors  for  Wlllard,  nor  parties  in  any 
form  to  his  contract  with  Spivey,  and  conse- 
quently were  under  no  legal  obligation  to 
answer  for  Willard's  default  Their  pay- 
ment to  Spivey  was  the  consideration  for  the 
purchase  of  Willard's  debt  not  the  discharge 
of  a  legal  obligation.  The  rights  which  they 
acquired  were  measured  not  by  what  they 
had  paid,  but  by  what  Spivey  might  have 
claimed  from  Wlllard  had  he  remained  the 
creditor.  They  are  in  the  same  attitude  in 
which  they  would  have  been  had  Spivey 
transferred  to  them  the  original  purchase- 
money  debt  by  a  written  Indorsement  Their 
payment  to  Spivey  did  not  discharge  the  debt 
but  merely  changed  creditors. 

If]  Where  the  consideration  for  the  debt  is 
the  original  purchase  money,  the  form  in 
which  the  lien  to  secure  it  is  expressed  or 
perpetuated  is  immaterial.  The  parties  may, 
without  violating  any  legal  or  constitutional 
provision,  change  the  form  of  the  mortgage 
after  the  making  of  the  original  purchase- 
money  contract  A  form  which  would  have 
been  valid  in  the  first  instance  would  not 
be  invalid  if  thereafter  adopted.  The  par- 
ties In  this  case  had  the  right  to  agree  upon 
and  adopt  any  form  they  saw  proper  for 
perpetuating  the  debt  and  lien  acquired  by 
the  appellants  from  Spivey;  and  the  deeds 
In  evidence,  even  though  intended  as  a  form 
of  mortgage,  were  not  for  that  reason  void. 
They  were  valid  as  to  what  remained  of  Wil- 
lard's original  purchase-money  obligation,  to- 
gether with  the  accumulated  interest  and  at- 


torney's fees  thereon.  We  therefore  con- 
clude that  the  court  erred  in  holding  to  the 
contrary. 

[I]  Under  the  facts  as  found  the  appel- 
lants were  not  entitled  to  the  foreclosure  of 
a  lien  for  the  $413.65.  This  portion  of  the 
consideration  of  the  notes  held  by  the  appel- 
lants Is  for  money  and  material  furnished 
for  Improvements  put  upon  the  premises  aft- 
er the  homestead  right  had  attached.  To  be 
valid  such  liens  must  be  created  before  the 
material  is  furnished.  Taylor  v.  Huck,  65 
Tex.  288;  Cameron  v.  Gebhard,  85  Tex.  610, 
22  S.  W.  1038,  34  Am.  St  Rep.  832;  Llppen- 
cott  v.  York,  supra.  It  is  urged  by  the  appel- 
lants that  they  were  the  real  owners  of  the 
property  at  the  time  the  Improvements  were 
made.  As  supporting  that  contention,  they 
refer  to  that  portion  of  the  evidence  which 
shows  a  conveyance  made  to  them  by  Spivey, 
in  which  the  latter  transferred  his  lien  and 
all  the  legal  and  equitable  rights  he  then 
held  In  the  property.  That,  conveyance  mere- 
ly vested  In  the  appellants  the  lien  and  the 
superior  legal  title  remaining  in  the  vendor 
which  enables  him  to  rescind  the  contract 
upon  default  in  the  payment  of  the  purchase 
money.  Until  a  rescission  occurred  the  real 
beneficial  ownership  of  the  property  was  in 
the  vendee,  Wlllard.  .  The  court  correctly  re- 
fused to  allow  a  foreclosure  for  this  sum. 

The  appellants  insist  that  the  judgment  in 
this  case  should  be  reversed  because  of  the 
failure  of  the  court  to  grant  a  new  trial  on 
account  of  the  newly  discovered  evidence. 
This  evidence  consisted  substantially  of  tes- 
timony which  would  tend  strongly  to  impeach 
or  contradict  the  testimony  of  the  appellee 
Wlllard  as  to  payments  for  which  he  receiv- 
ed credit  in  the  findings  of  the  jury.  While 
the  character  of  this  newly  discovered  evi- 
dence and  the  circumstances  surrounding  its 
discovery  and  subsequent  presentation  as  a 
basis  In  the  motion  for  a  new  trial  are  not 
when  standing  alone,  sufficient  to  require  the 
granting  of  a  new  trial,  yet  we  are  Inclined 
to  think,  upon  a  review  of  the  entire  record, 
that  the  ends  of  justice  would  be  better  sub- 
served by  reversing  and  remanding  the  cause, 
in  order  that  it  may  be  tried  In  accordance 
with  the  views  herein  expressed. 

The  judgment  will  therefore  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 


SMITH  v.  OUR  UNITED  BROTHERHOOD 
et  al.  (No.  1604.) 

(Court  of  Civil  Appeals  of  Texas.  Texarkana. 
Dec.  21,  1918.    On  Motion  for  Rehearing, 
Jan.  4,  1917.) 

1.  Insurance  *=*719(1)— Bbniotciai.  In  sub - 
a nce — Alteration  in  By-Laws — Prospec- 
tive Operation. 
A  by-law  of  a  fraternal  benefit  society,  pro- 
viding that  should  a  member  become  permanent- 
ly disabled,  his  policy  shall  be  declared  paid  up 
for  life,  will,  in  the  absence  of  language  indi- 
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eating  contrary  intention,  be  considered  intend- 
ed to  apply  only  to  those  thereafter  becoming 
members,  and  not  to  one  already  a  member,  who 
under  an  existing  by-law  was  entitled,  on  becom- 
ing totally  disabled,  to  payment  of  half  the 
amount  of  his  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  1 1856;  Dec.  Dig.  «=»719(1).] 

2.  Insurance  <fc=»719(l) — Beneficial  Insur- 
ance—Alteration or  By-Laws— Statutes. 

Act  May  1,  1009  (Acts  31st  Leg.  [1st.  Ex. 
Sees.]  c.  36)  {  8,  providing  that  changes  of  by- 
laws of  a  beneficial  association  shall  bind  a 
member  as  though  made  before  he  became  a 
member,  does  not  apply  to  a  by-law  intended  to 
operate  only  on  members  whose  certificates  were 
issued  after  it  was  adopted. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.1  1856;  Dec.  Dig.  «=>719(1)J 

3.  Insurance  €=»705— Beneficial  Insur- 
ance—Consolidation  of  Associations— 
Liability. 

A  beneficial  association  with  which  another 
is  consolidated,  and  which  in  consideration  of 
transfer  of  all  assets  and  property  of  the  other 
assumes  the  insurance  contract  liabilities  of  the 
other,  is  liable  for  benefits  to  a  member  of  the 
other. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  1840;  Dec.  Dig.  «=>705.] 

Appeal  from  District  Court,  Franklin  Coun- 
ty; J.  A.  Ward,  Judge. 

Action  by  Joseph  B.  Smith  against  Our 
United  Brotherhood  and  another.  From  an 
adverse  Judgment  plaintiff  appeals.  Affirm- 
ed In  part,  and  in  part  reversed  and  rendered. 

"Our  United  Brotherhood"  was  a  fraternal 
benefit  society  under  the  laws  of  Texas.  In 
1912  It  issued  one  of  its  benefit  certificates  to 
appellant  then  about  30  years  old.  By  the 
terms  of  the  contract  evidenced  by  the  cer- 
tificate appellant  was — 
"entitled  to  participate  in  the  benefits  provided 
by  this  society  in  accordance  with  the  provi- 
sions of  its  articles  of  incorporation  and  by-laws 
as  they  now  are  or  may  be  lawfully  amended, 
as  follows:  First  not  to  exceed  $3,000— on  the 
death  of  said  member  to  be  paid  to  Cora  O. 
Smith,  related  to  said  member  as  wife,  subject 
to  and  in  connection  with  the  conditions  and 
covenants  hereinafter  provided.  Second,  one- 
half  of  the  amount  that  would  have  been  paid 
to  the  said  member,  if  demanded,  within  90  days 
from  the  receipt  of  satisfactory  proof  of  total 
and  permanent  disability  that  renders  said  mem- 
ber entirely  unable  to  follow  any  vocation  or 
pursuit  Such  disability  may  be  either  the  re- 
sult of  accident,  disease  contracted  after  becom- 
ing a  member,  or  old  age." 

Claiming  that  as  the  result  of  disease  con- 
tracted by  him  after  the  certificate  was  Is- 
sued as  stated,  to  wit,  on  or  about  May  1, 

1913,  he  became  totally  and  permanently  dis- 
abled from  following  any  vocation  or  pur- 
suit appellant  demanded  of  said  brother- 
hood that  it  pay  him  the  sum  of  $1,500  as 
stipulated  for  in  the  certificate,  and  on  its 
refusal  to  do  so  commenced  suit  against  it 

In  Its  answer  to  the  suit,  filed  October  30, 

1914,  the  brotherhood,  among  other  things 
which  need  not  be  mentioned,  relied  upon 
the  stipulation  in  the  contract  that  appel- 
lant's participation  in  the  benefits  provided 
by  the  society  was  to  be  "In  accordance  with 


the  provisions  of  its  articles  of  Incorporation 
and  by-laws  as  they  now  are  or  may  be  law- 
fully amended,"  alleging  that: 

"At  the  time  the  plaintiff  made  his  applica- 
tion for  membership  in  said  order  section  128 
of  the  constitution  and  by-laws  of  said  order 
provided  for  the  payment  of  certain  portions  of 
the  certificates  issued  as  a  life  certificate  to 
each  member  upon  such  member  becoming  to- 
tally disabled  to  pursue  any  vocation,  as  is  set 
out  in  the  certificate  attached  to  plaintiffs  pe- 
tition ;  that  on  the  11th  day  of  June,  1913,  and 
prior  to  the  time  plaintiff  claims  to  have  become 
disabled,  the  defendant  in  regular  order  and  ac- 
cording to  the  constitution  and  by-laws  amend- 
ed section  128,  and  by  such  amendment  no  mem- 
ber was  authorised  to  collect  any  amount  in 
cash  for  a  total  disability,  but  upon  proper 
showing  and  proof  to  the  company  the  certifi- 
cate of  any  member  becoming  totally  disabled 
should  become  fully  paid  up  and  such  member 
should  be  exempt  from  further  assessments  and 
dues;  *  •  *  that  according  to  the  terms  of 
said  application  and  certificate,  if  plaintiff  is  en- 
titled to  any  of  the  benefit  under  said  certifi- 
cate the  same  is  no  more  than  a  right  upon 
proper  showing  to  have  issued  to  him  a  paid-up 
policy  of  insurance  not  to  exceed  the  maximum 
amount  stated  in  said  policy." 

It  appears  from  the  record  that  by  an 
agreement  In  writing,  entered  into  October 
29,  1914,  between  the  brotherhood  and  the 
Independent  Order  of  Puritans,  a  fraternal 
beneficiary  society  under  the  laws  of  Pennsyl- 
vania, the  latter,  In  consideration  of  the 
transfer  to  It  of  all  the  "assets  and  property 
of  whatsoever  kind  and  description"  belong- 
ing to  the  former,  assumed  the  "unpaid 
death,  accident  and  disability  claims" 
against  the  brotherhood,  and  attached  to 
the  certificate  which  the  brotherhood  had 
issued  to  appellant  a  rider  by  which  It  agreed 
"to  assume  the  Insurance  contract  liabilities" 
of  the  brotherhood  "as  set  forth  in  the  con- 
tract to  which  this  rider  is  attached." 

December  17,  1915,  appellant  filed  his  sec- 
ond "amended  original  petition,"  on  which 
the  trial  was  had,  making  the  Puritans,  in- 
stead of  the  brotherhood,  the  defendant 
February  28,  1916,  the  Puritans  filed  an 
answer,  in  which  it  aaopted  the  answer  to 
the  suit  made  by  the  brotherhood,  and  alleg- 
ed that  as  a  fraternal  beneficiary  association 
it  was  subject  only  to  the  law  governing 
such  association  which  did  not  authorize  it  to 
take  over  the  insurance  of  any  other  com- 
pany; that  its  funds  were  raised  by  assess- 
ment of  Its  members  for  their  use  and  bene- 
fit; and  that  at  the  time  of  its  consolidation, 
or  attempted  consolidation  with  the  brother- 
hood, the  latter  also  was — 
"a  fraternal  beneficiary  association,  and  operat- 
ed as  such  without  capital;  that  by  the  constitu- 
tion and  by-laws  of  the  said  order  it  was  pro- 
vided that  special  fund  was  created  by  regular 
assessments  of  Its  members  for  the  purpose  of 
paying  disability  claims;  that  such  disability 
claims  were  to  be  paid  only  out  of  the  said  spe- 
cial fund  and  out  of  no  other  fund ;  that  at  the 
time  of  the  attempted  consolidation  of  the  two 
companies  there  was  according  to  the  report 
made  to  the  commissioner  of  insurance  only  the 
sum  of  $99.70  in  the  said  fund,  and  there  was 
at  said  time  the  claim  herein  sued  on  and  an- 
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ether  claim  that  was  unadjusted,  amounting 
to  the  sum  of  $1,000;  that  no  portion  of  the 
funds  of  this  defendant  can  be  used  by  It  ex- 
cept in  the  payment  of  death  and  disability 
claims  against  it  in  favor  of  policy  holders  hold- 
ing policies  written  by  this  defendant,  and  the 
funds  of  this  defendant  cannot  be  diverted  and 
used  for  any  other  purpose  save  and  except  for 
such  purpose.  Wherefore  this  defendant  says 
that  if  the  plaintiff  can  recover  anything  at  all, 
it  will  be  for  only  his  pro  rata  part  of  the  sum 
of  $99.70." 

On  special  issues  submitted  to  them  the 
Jury  found  that  appellant,  within  the  mean- 
ing of  the  certificate  issued  to  him,  on  or 
about  November  1,  1913,  became  totally  and 
permanently  disabled,  "so  as  to  render  him 
entirely  unable  to  follow  any  vocation  or  pur- 
suit." 

On  these  findings  and  findings  of  his  own 
the  court  rendered  judgment  that  appellant 
take  nothing  by  bis  suit,  and  that  the  broth- 
erhood and  Puritans  "go  hence  without  day" 
and  recover  costs  of  appellant 

L.  W.  Davidson  and  S.  M.  Long,  both  of 
Mt  Vernon,  for  appellant.  K.  T.  Wilkinson, 
of  Mt  Vernon,  for  appellees. 

WILLSON,  a  J.  (after  stating  the  facts 
as  above).  Part  of  section  98  of  the  brother- 
hood's constitution  and  by-laws  In  force  at 
the  time  the  certificate  was  Issued  to  him, 
was  as  follows: 

"Second,  one-half  of  the  amount  that  would 
have  been  paid  to  said  beneficiary  in  case  of  the 
death  of  said  member,  shall  be  paid  to  the  said 
member,  if  demanded,  within  90  days  from  the 
receipt  of  satisfactory  proof  of  total  or  perma- 
nent disability  rendering  said  member  entirely 
unable  to  follow  any  vocation  or  pursuit  Such 
disability  may  be  either  the  result  of  accident, 
disease  contracted  after  becoming  a  member,  or 
old  age;  provided  further,  that  should  the  said 
total  and  permanent  disability  be  the  result  of 
old  age  after  reaching  the  age  of  70,  then  the 
payment  shall  be  in  accordance  with  that  sec- 
tion of  the  by-laws  relating  to  old  age  disabil- 
ity." 

The  dory  having  found  that  appellant 
about  November  1,  1913,  became  totally  and 
permanently  disabled,  within  the  meaning  of 
the  certificate  issued  to  him  and  the  law 
above  set  out,  and,  it  not  being  pretended  that 
appellant  for  any  reason  was  not  then  in 
good  standing  as  a  member  of  the  brother- 
hood, and  therefore  not  entitled  to  the  bene- 
fits specified  in  that  certificate  and  law,  it 
must  be  assumed  the  trial  court  in  rendering 
judgment  against  him  did  so  because  be 
was  of  opinion  a  change  in  the  brotherhood's 
constitution  and  laws  applicable  to  the  case 
was  effected  by  section- 128,  adopted  June  11, 
1913,  which  operated  to  deny  appellant  a 
right  to  the  relief  he  sought  Said  section 
128,  so  far  as  it  need  be  stated,  was  as  fol- 
lows: 

"Should  any  member  carrying  the  whole  life 
level  policy  as  mentioned  4n  this  section,  and 
while  not  suspended  for  payment  of  dues,  be- 
come totally  and  permanently  disabled  as  a  re- 
sult of  either  accident  or  disease  contracted  aft- 
er becoming  a  member  rendering  such  member 
totally  and  permanently  physically  unable  to 
follow  any  gainful  avocation,  pursuit  or  employ- 


ment, or  to  do  or  perform  any  physical  labor 
whatever,  prior  to  attaining  age  60,  then  upon 
satisfactory  proof  of  such  fact  the  Supreme  Ex- 
ecutive Committee  shall  declare  such  policy  paid 
up  for  life;  provided  that  should  it  later  appear, 
that  such  disability  was  not  in  fact  total  or  per- 
manent then  such  member  shall  upon  notice 
from  the  Supreme  Executive  Committee  resume 
the  payment  of  his  or  her- original  rate  of  con- 
tribution and  shall  pay  same  until  death,  but 
shall  not  be  required  to  pay  for  any  part  of  the 
time  such  disability  existed  prior  to  age  60." 

[t]  It  will  be  observed  that  the  by-law  Just 
set  out  did  not  by  its  express  terms  apply  to 
members  "carrying  the  whole  life  level  poli- 
cy," as  appellant  (did,  at  the  time  it  was 
adopted,  and  that  there  is  nothing  in  its 
language  directly  negativing  an  intention 
that  it  should  affect  the  rights  of  others  than 
those  who  should  become  members  after  it 
was  adopted.  The  rule  applicable  to  changes 
in  the  laws  of  such  an  association  has  been 
stated  as  follows: 

"Alterations  in  the  by-laws  of  the  association 
will  not  be  given  a  retrospective  operation  where 
to  do  so  would  result  in  the  impairment  of  vest- 
ed rights;  and  even  where  no  rights  have  be- 
come vested  such  alterations  will  not  be  con- 
strued to  operate  retrospectively,  unless  an 
intent  that  they  shall  have  such  operation  clear- . 
ly  appears  and  no  other  reasonable  construc- 
tion is  possible."   7  O.  J.  1081. 

And  see  29  Cyc.  72  et  seq.,  and,  as  Illus- 
trating the  rule,  Woodmen  of  the  World  v. 
Thornton,  116  Ga.  798,  42  S.  E  236;  United 
Workmen  v.  Brown,  112  Ga.  545,  37  S.  E. 
890;  Kaemmerer  v.  Kaemmerer,  231  111.  154, 
83  N.  E.  133;  United  Workmen  v.  Stumpf, 
24  Tex.  Civ.  App.  309,  58  S.  W.  840 ;  Knights 
Templar  &  Mason's  Life  Indemnity  Co.  v. 
Jarman,  187  U.  S.  197,  23  Sup.  Ct  108,  47 
L.  Ed  139. 
In  the  Thornton  Case  the  court  said: 
"It  will  be  presumed  that  an  amendment  to 
the  by-laws  was  not  intended  to  affect  a  con- 
tract of  insurance  previously  issued  by  the  so- 
ciety, and  it  will  be  so  construed  as  to  give  it  a 
retroactive  force  only  when  the  intention  to 
have  it  so  operate  is  clear  and  undoubted. 
This  is  no  new  doctrine  in  law.  It  applies  to 
acts  passed  by  the  Legislature  of  a  state  as 
well  as  to  laws  enacted  by  a  benefit  society.  It 
is  a  reasonable  and  just  rule  of  construction  for 
such  acts.  While  a  member  may  agree  in  his 
contract  that  laws  thereafter  passed  shall  bind 
him,  such  a  law,  in  order  to  have  that  effect 
must  show  clearly  the  intention  of  the  lawmak- 
ing power  that  it  shall  become  a  part  of  the 
contract.  The  member  is  then  put  upon  notice 
that  his  contract  has  changed,  and  he  can  ei- 
ther acquiesce  in  the  change,  or  leave  the  asso- 
ciation." 

In  the  Brown  Case  the  court  said: 
"It  is  a  well-recognized  rule  in  the  construc- 
tion of  statutes  that  a  legislative  enactment  will 
be  given  a  prospective  operation  only  in  the  ab- 
sence of  a  clear  intent  that  It  shall  act  retro- 
spectively. End.  Interp.  St  (  273;  Dwar.  St 
681.  It  is  not  enough  that  general  terms  are 
employed  broad  enough  to  cover  past  transac- 
tions; for  laws  are  to  be  construed  as  prospec- 
tive only,  if  possible.  Sedg.  St  &  Const  Law, 
161,  note  'a.T  •  *  •  The  fact  that  Harvey 
(to  whom  the  certificate  was  issued)'  agreed  to 
comply  with  all  of  the  laws,  regulations,  and 
requirements  which  might  be  enacted  by  the  or- 
der subsequently  to  the  issuance  of  his  certifi- 
cate does  not  alter  the  rule  that  they  should  be 
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given  a  prospective  operation,  in  the  absence  of 
a  clear  intent  that  they  shall  act  retrospec- 
tively." 

In  the  Stumpf  Case  the  court  quoted  ap- 
provingly as  follows  from  Wist  v.  Grand 
Lodge,  22  Or.  271,  29  Pac.  610,  29  Am.  St 
Rep.  603: 

"Rights  will  not  be  interfered  with  unless 
there  are  express  words  to  that  effect  It  is  not 
enough  that  upon  some  principles  of  interpreta- 
tion a  retroactive  construction  could  be  given 
to  the  law,  but  the  intent  to  make  it  retroactive 
must  be  so  plain  and  demonstrable  as  to  ex- 
clude its  prospective  operation.  'It  is  not 
enough  that  general  terms  are  employed  broad 
enough  to  cover  past  transactions,'  for  laws  'are 
to  be  construed  as  prospective  only,  if  possible.' 
Sedg.  St  &  Const  Law,  161.  In  fact  so  great 
is  the  disfavor  in  which  such  laws  are  held, 
and  so  generally  are  they  condemned  by  the 
courts,  that  they  will  not  construe  any  law,  no 
matter  how  positive  in  its  terms,  as  intended 
to  interfere  with  the  existing  contracts  or  vest- 
ed rights,  unless  the  intention  that  it  shall  so 
operate  is  expressly  declared  or  is  to  be  neces- 
sarily implied." 

As  we  are  of  opinion  section  128,  when 
considered  with  reference  to  the  roles  indi- 
cated by  the  quotations  made  above,  must  be 
held  to  have  operated  prospectively  only,  and 
therefore  did  not  affect  the  contract  evidenc- 
ed by  the  certificate  which,  before  Its  adop- 
tion, had  been  issued  to  appellant,  notwith- 
standing he  agreed,  when  he  accepted  it  "to 
be  governed  by  the  laws  and  by-laws  of  the 
supreme  lodge,"  and  bad  a  right  to  benefits 
provided  only  In  accordance  with  the  "by-laws 
as  they  now  are  or  may  be  lawfully  amend- 
ed," it  is  unnecessary  to  determine  whether, 
if  said  section  128  should  be  otherwise  con- 
strued, Its  operation  should  be  held  to  be  lim- 
ited "to  such  regulations  as  have  reference 
to  the  member's  duties  and  conduct  as  a 
member,  and  did  not  embrace  an  act  that 
would  produce  a  radical  change  in  his  rights" 
(Ericson  v.  Fraternal  Mystic  Circle,  106  Tex. 
170,  146  S.  W.  160),  as  contended  for  by  ap- 
pellant. 

[2]  If  section  128  should  be  construed  as 
applying  only  to  contracts  evidenced  by  cer- 
tificates Issued  after  the  date  of  its  adoption, 
as  we  have  indicated  we  think  It  should  be, 
then  of  course  section  8  of  the  act  of  May 
1,  1909  (General  Laws,  p.  358),  invoked  by 
appellee,  did  not  authorize  the  ruling  made 
by  the  trial  court  The  statute  cited  provid- 
ed, with  reference  to  such  certificates,  that: 

"Any  changes,  additions  or  amendments  to 
said  charter  articles  of  association,  constitution 
or  laws  duly  made  or  enacted  subsequent  to  the 
issuance  of  the  benefit  certificate,  shall  bind  the 
member  and  bis  beneficiaries  and  shall  govern 
and  control  the  contract  in  all  respects  the  same 
as  though  such  changes,  additions  or  amend- 
ments had  been  made  prior  to  and  were  in  force 
at  the  time  of  the  application  for  membership." 

Obviously,  we  think,  the  statute  should  be 
held  to  apply  only  to  members  whose  rights 
as  holders  of  certificates  were  Intended  to  be 
affected  by  changes  made  In  the  laws  of  the 


association.  As  we  hare  seen,  the  section 
128  in  question  adopted  by  the  brotherhood 
operated  only  on  members  to  whom  certifi- 
cates were  issued  after  It  was  adopted. 

[3]  It  follows  that  we  think  the  Judgment 
should  be  reversed ;  and  the  judgment  should 
be  here  rendered  for  appellant  for  $1,600, 
the  sum  sued  for,  and  to  which  he  was  enti- 
tled by  the  terms  of  his  certificate,  unless,  as 
is  contended  by  appellee,  appellant  in  any 
event  was  entitled  to  recover  only  a  pro  rata 
part  of  $99.70,  which,  it  appeared,  was  the 
total  of  the  disability  fund  owned  by  the 
brotherhood  at  the  time  it  transferred  its 
property  to  the  Puritans  and  the  latter  as- 
sumed the  unpaid  disability  claims  against 
the  former.  We  do  not  think  the  contention 
should  be  sustained.  The  fact  alone  that  the 
brotherhood's  disability  fund  amounted  to 
only  $99.70  October  29,  1914,  when  It  trans- 
ferred Its  assets  to  the  Puritans,  we  think 
would  have  fallen  short  of  showing  that  a 
recovery  by  appellant  against  the  brother- 
hood should  have  been  limited  to  that  sum  or 
a  part  of  It  had  the  brotherhood  continued 
in  business ;  and  certainly  was  not  a  reason 
why  a  recovery  against  the  Puritans  should 
have  been  so  limited,  for  It  assumed,  with- 
out limitation,  the  unpaid  disability  claims 
against  the  brotherhood. 

The  Judgment  In  so  far  as  It  is  in  favor  of 
the  brotherhood  will  be  affirmed;  but  in  so 
far  as  It  is  In  favor  of  the  Puritans  It  will 
be  reversed,  and  Judgment  will  be  here  ren- 
dered that  appellant  recover  of  It  the  sum 
of  $1,500,  interest  thereon  from  November  1, 
1913,  and  the  costs  of  this  court  and  the 
court  below. 

On  Motion  for  Rehearing. 

By  the  terms  of  the  contract  appellant 
was  entitled  to  receive  on  account  of  the  dis- 
ability suffered  by  him  as  found  by  the 
jury,  one-half  of  the  sum  the  beneficiary 
named  in  the  certificate  would  have  been  en- 
titled to  had  appellant  died  at  the  date  of 
such  disability.  It  was  stipulated  In  the  con- 
tract that  should  appellant  die  "after  18 
months  and  before  24  months,"  the  society 
should  be  liable  for  only  90  per  cent  of  the 
amount  ($3,000)  named  In  the  certificate. 
Appellant  became  disabled  within  the  mean- 
ing of  the  contract  more  than  18  months  and 
less  than  24  months  after  the  time  the  cer- 
tificate was  Issued  to  him,  and  therefore  was 
entitled  to  recover  only  one-half  of  90  per 
cent  of  $3,000,  or  $1360,  instead  of  $1,500, 
as  determined  by  the  judgment  rendered 
here.  To  correct  this  error,  the  motion  will 
be  granted  In  so  far  as  it  is  for  such  relief, 
and  the  Judgment  will  be  so  modified  as  to 
award  appellant  a  recovery  of  $1,360,  instead 
of  $1,500.  In  other  respects  the  motion  will 
be  overruled. 
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CRAIG  ttlL  t.  McFADDEN  et  aL 
(No.  1698.) 

(Court  of  Civil  Appeals  of  Texas.  Texarkana. 
Dec.  28,  1916.   Rehearing  Denied 
Jan.  4.  1917.) 

1.  Wills  «=506(1)— Oonbtbuotiok— "Hem." 

The  word  "heirs"  aa  a  word  of  description 
will  not  always  be  taken  in  its  strict  legal  sig- 
nificance, where  testator's  intention  to  nse  it 
in  a  different  sense  is  shown,  and  it  may  be 
used  to  describe  those  who  answer  to  the  de- 
scription at  a  specified  time  after  testator's 
death. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  |  1090;  Dee.  Dig.  <8=>506(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Heirs.] 

2.  Wills  <8=>524(8)  —  Con8TBTIotion  —  Rl- 

HAINDEB8 — HcJ8. 

Where  testator  devised  his  estate  to  his 
wife  for  life  with  full  power  of  disposition  and 
the  remainder,  "if  any,"  at  her  death  to  be 
divided  into  two  moieties,  one  to  his  "heirs" 
and  one  to  his  wife's  "heirs,"  the  word  "heirs" 
referred  in  both  cases  to  those  answering  the 
description  at  his  wife's  death,  and  distribu- 
tion in  view  of  Rev.  St.  1911,  art.  2468,  to  be 
per  capita;  such  heirs  taking  a  contingent  and 
not  a  vested  remainder  upon  death  of  the  wife. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  1 1122;  Dec  Dig.  «=>524(6).] 

Appeal  from  District  Court,  Smith  County; 
R.  M.  Smith,  Judge. 

Suit  to  construe  a  will  by  Mrs.  Annie  Mc- 
Fadden  and  others  against  Mrs.  Leila  Craig 
and  others.  Judgment  for  plaintiffs,  and  de- 
fendants appeal.  Affirmed. 

J.  W.  Craig,  of  Dallas,  for  appellants.  J. 
M.  Edwards,  of  Tyler,  for  appellees. 

HODGES,  J.  In  January,  1900,  T.  P, 
Smith  died,  leaving  a  will  of  which  the  fol- 
lowing is  a  copy  as  to  Its  material  provi- 
sions : 

"First  I  nominate  and  appoint  my  beloved 
wife.  Mary  Bell  Smith,  sole  executrix  of  this, 
my  last  will,  and  direct  that  no  bond  or  other 
security,  of  any  kind  shall  be  required  of  her  as 
executrix. 

"Second.  It  is  my  will  that  no  other  action 
shall  be  had  in  the  county  court  pertaining  to 
estates,  or  in  any  other  court,  in  the  adminis- 
tration of  my  estate,  than  to  prove  and  record 
this  will  and  to  return  an  inventory  and  ap- 
praisement of  my  estate. 

"Third.  I  desire  that  all  my  just  debts  and 
funeral  charges  shall  by  my  said  executrix  be 
paid  out  of  my  estate  as  soon  after  my  de- 
cease as  shall  by  her  be  found  convenient. 

"Fourth.  I  direct  that  one  thousand  dollars 
be  set  aside  and  appropriated  out  of  my  estate 
to  erect  tombstones  or  monuments  over  my 
grave  and  over  the  grave  of  my  said  wife,  and 
to  enclose  the  same  with  suitable  fence,  such 
part  of  the  same  to  be  by  my  executrix,  aa  she 
may  think  proper,  used  during  her  lifetime  to 
erect  tombstone  or  monument  over  my  grave 
and  to  enclose  the  same,  and  the  balance  to 
be  used  after  her  death  to  erect  tombstone  or 
monument  over  her  grave  and  to  enclose  the 


"Fifth.  It  is  my  wish  and  desire  that  my 
beloved  wife  be  properly  supported  and  cared 
for  during  her  lifetime  and  that  she  be  provid- 
ed with  every  convenience  and  comfort,  and 
to  this  end  I  give  and  bequeath  to  my  beloved 


wife,  Mary  Bell  Smith,  during  her  lifetime,  sB 
the  rest  and  residue  of  my  separate  estate,  if 
any,  and  all  the  rest  and  residue  of  the  commu- 
nity estate  of  myself  and  my  wife,  as  well  as 
her  separate  estate,  if  any,  to  be  by  her  man- 
aged and  controlled,  for  her  own  sole  benefit,  use 
and  enjoyment  daring  her  lifetime,  and  at  her 
death  or  so  soon  thereafter  as  shall  be  found 
convenient,  I  direct  that  all  the  rest  and  resi- 
due of  my  separate  estate,  if  any,  and  all  the 
rest  and  residue  of  our  community  estate,  and 
my  said  wife's  said  separate  estate,  if  any,  all 
treated,  inventoried  and  consolidated  as  one 
estate,  be  divided  into  two  equal  moieties  or 
halves,  and  that  one  of  said  moieties  or  halves 
be  distributed,  according  to  the  laws  of  de- 
scent and  distribution  of  the  state  of  Texas, 
among  the  heirs  of  my  said  wife,  Mary  Bell 
Smith,  to  the  exclusion  of  my  own  heirs,  and 
the  other  remaining  moiety  or  half  to  be  dis- 
tributed, according  to  the  laws  of  descent  and 
distributions  of  the  state  of  Texas,  among  my 
own  heirs,  to  the  exclusion  of  my  said  wife  s 
heirs. 

"Sixth.  It  is  my  will  that  my  said  executrix, 
my  beloved  wife,  Mary  Bell  Smith,  direct,  man- 
age and  control  each  and  all  of  said  estates  as 
she  may  see  proper  and  as  may  suit  her  conven- 
ience, using  her  discretion  in  all  things,  and  to 
this  end  I  hereby  authorise  and  empower  her, 
my  said  executrix,  to  sell  and  dispose  of  all  or 
any  part  of  either  one  of  said  estates,  real  or 
personal,  at  public  or  private  sale,  in  any  man- 
ner that  may  seem  best  to  her  for  the  manage- 
ment of  said  estates,  and  make  conveyance  of 
the  same." 

At  the  time  this  will  was  made,  and  at 
the  time  Smith  died,  he  and  his  wife  each 
owned  separate  property  and  some  com- 
munity property.  Hie  separate  property  of 
Mrs.  Smith  exceeded  in  value  (hat  of  her 
husband.  They  had  no  children  or  their  de- 
scendants at  the  time  the  testator  died.  Mrs. 
Smith,  notwithstanding  she  owned  the  larg- 
er portion  of  the  property  disposed  of  by  .the 
will,  acquiesced  in  its  provisions.  At  the 
time  Smith  died,  his  only  heirs  besides  *his 
wife  were  two  sisters,  Mrs.  Johnson  and  Mrs. 
Shuford,  and  a  niece,  Mrs.  Craig,  the  appel- 
lant, who  was  the  daughter  of  a  deceased 
brother  of  the  testator.  At  the  time  of  the 
death  of  Mrs.  Smith,  which  occurred  in  1914, 
Mrs.  Johnson  and  Mrs.  Shuford,  the  two  sis- 
ters of  the  testator,  were  both  dead,  but  were 
survived  by  a  number  of  children,  who  are 
the  appellees  in  this  suit  In  the  partition 
of  the  estate,  the  heirs  of  Mrs.  Smith  made 
a  satisfactory  division  of  that  half  bequeath- 
ed them,  and  they  are  in  no  way  connected 
with  this  controversy.  But  in  the  division  of 
that  moiety  left  to  the  heirs  of  the  testator 
a  controversy  arose  as  to  how  the  distribution 
should  be  made — whether  per  capita  or  per 
stirpes.  The  appellees  contended  that  their 
portion  of  the  estate  should  be  distributed 
per  capita;  that  all  of  the  heirs,  being  nieces 
and  nephews  of  the  testator,  should  share 
equally  in  the  division.  The  appellants  In- 
sisted that  under  a  proper  construction  of  the 
will  Mrs.  Smith  took  only  a  life  estate,  and 
that  the  remainder  vested  in  the  heirs  living 
at  the  death  of  the  testator;  that  the  chil- 
dren of  Mrs.  Shuford  and  Mrs.  Johnson  took 
only  such  portions  of  the  moiety  left  to  the 
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heirs  Of  the  testator  as  their  parents  would 
have  taken  had  they  been  living  at  the  time 
the  distribution  was  to  be  made.  In  other 
words,  the  appellants  contend  that  the  heirs 
of  the  testator  took  a  vested  remainder  at 
the  time  of  his  death;  while  the  appellees 
Insist  that  they  took  only  a  contingent  re- 
mainder, and  that  the  heirs  among  whom  dis- 
tribution was  to  be  made  were  to  be  determin- 
ed as  of  the  time  when  the  life  tenant  died. 

The  trial  court  in  construing  the  will  held 
that  the  heirs  of  the  testator  were  those  liv- 
ing at  the  time  Mrs.  Smith  died,  and  render- 
ed a  judgment  making  an  equal  distribution 
among  all  of  the  nephews  and  nieces  interest- 
ed in  that  moiety  of  the  estate. 

The  only  complaint  made  on  this  appeal  Is 
that  which  assails  the  Judgment  as  an  er- 
roneous construction  of  the  will  upon  the  Is- 
sue above  referred  to.  It  1b  conceded  by  both 
parties  that  Mrs.  Smith  took  only  a  life  es- 
tate with  a  power  of  disposing  of  any  portion 
which  she  might  elect  to  sell  or  convey.  The 
question  then  is:  Did  the  heirs  of  the  tes- 
tator who  were  living  at  the  time  of  his 
death  take,  under  the  terms  of  the  will,  a 
vested  remainder,  or  was  the  interest  of  the 
heirs  then  living  merely  a  contingent  one,  de- 
pending upon  their  being  alive  at  the  death 
of  Mrs.  Smith,  the  life  tenant?  In  other 
words,  did  the  testator  mean  those  answering 
to  the  description  of  heirs  at  his  death,  or  at 
the  death  of  his  wife?  It  is  unnecessary  to 
here  repeat  what  has  so  often  been  defined 
as  a  "vested  remainder."  The  rule  as  to  the 
vesting  of  remainders  is  thus  stated  by  Mr. 
Uqderhlll,  in  volume  2  of  his  work  on  Wills 
(sections  610,  611): 

•VJIO.  In  the  absence  of  a  clear  indication  of 
a  contrary  intention,  it  is  the  rule  that  the 
words  'heir,'  'next  of  kin,'  or  'relations,'  in  a 
devise  by  the  testator  to  his  'heirs,'  'next  of 
kin.'  etc.,  mean  those  who  are  such  at  his 
death.  This  is  usually  the  rule  if  the  devise 
to  the  heirs  is  vested,  though  an  intermediate 
estate  is  given  which  postpones  the  possession. 
This  interest  vests  at  once,  though  the  testa- 
tor has  given  a  life  estate  to  another.  If  a 
gift  by  the  testator  is  in  remainder  to  the 
heirs  of  another,  the  testator  will  be  presum- 
ed to  mean  those  who  are  the  heirs  of  that  per- 
son at  the  time  of  bis  death,  and  the  remainder 
is  therefore  contingent  during  the  life  of  the 
ancestor. 

"611.  Under  some  circumstances,  where  a  life 
estate  precedes  a  gift  in  a  will  to  the  heirs  or 
next  of  kin  of  the  testator,  it  may  appear  that 
the  testator  intended  to  include  among  his 
heirs  such  persons  only  as  would  answer  to 
that  description  at  the  termination  of  the  life 
estate.  This  question  frequently  arises  where 
a  testator  gives  a  life  estate  to  A.,  who,  at 
the  death  of  the  former,  is  his  sole  or  nearest 
of  kin,  and  a  remainder  in  fee  to  his  heirs  or 
next  of  kin,  to  vest  in  possession  at  the  termi- 
nation of  the  life  estate.  It  would  seem  that 
the  facts  that  the  first  taker  was  sole  heir  of 
the  testator  at  the  time  of  the  testator's  death, 
and  that  he  gave  a  remainder  to  his  heirs,  would 
indicate  that  he  meant  such  persons  to  take  as 
heirs  who  would  have  been  his  heirs  had  he 
(tbe  testator)  survived  the  life  tenant.  This 
has  been  held  in  many  cases.  Thus,  where 
•  testator  gave  his  daughter  a  life  estate  with 
a  remainder  at  his  death,  'as  though  I  died  in- 
testate,' it  was  held  that  he  meant  as  though 


<Tes. 

he  died  intestate  after  the  daughter,  and  con- 
sequently that  his  heirs  at  that  time  would 
take.  His  daughter,  the  life  tenant,  who  was 
his  sole  heir  at  his  death,  was  therefore  exclud- 
ed. But  where  the  testator  devised  land  in 
trust  for  his  son  D.  'for  and  during  the  term 
of  his  natural  life,'  and  on  the  death  of  the 
son  the  testator  gave  the  said  property  to  'my 
(the  testator's)  own  right  heirs,'  the  court  held 
that  at  once,  at  tbe  death  of  the  testator,  the 
remainder  vested  in  the  then  living  heirs  of 
the  testator.  The  son  and  life  tenant  was  the 
sole  heir  of  the  testator  at  his  death,  and  when 
he  subsequently  died  intestate  and  childless), 
the  property  went  to  his  heirs  rather  than  to 
the  heirs  of  the  testator  living  at  the  death  of 
the  son. 

"But  the  cases  are  by  no  means  harmonious 
on  this  point,  and  several  hold  that  tbe  fact 
that  the  previous  estate  is  given  expressly  to 
the  heir,  to  whom  is  also  given  the  remainder, 
does  not  prevent  the  operation  of  the  general 
rule  that  the  word  will  be  construed  as  mean- 
ing those  who  are  heirs  at  the  death  of  the  tes- 
tator. Where  the  testator,  in  the  year  1830, 
gave  land  to  his  daughter  and  her  husband,  but, 
if  the  daughter  should  die  without  issue  surviv- 
ing, the  land  to  go  to  the  heirs  of  the  testator, 
and  the  daughter  died  in  1884  without  having 
had  and  without  leaving  issue,  the  court  held 
that  the  testator  meant  those  who  were  his 
heirs  at  the  time  of  his  death.  Hence,  as 
the  daughter  was  sole  heir  of  the  testator, 
she  took  the  fee  in  either  event  So.  too, 
where  the  testator  says,  'I  give  my  property 
to  my  legal  heirs,  in  the  same  proportion  as 
they  Would  have  inherited  if  I  had  survived  my 
wife,'  giving  her  in  the  will  a  life  estate,  he  will  be 
conclusively  presumed  to  mean  those  who  would 
have  been  his  heirs  if  he  had  died  immediately 
after  his  wife.  And  where  the  testator  devisee 
land  to  his  wife  for  her  life,  and  after  her  death 
to  be  equally  divided  among  his  and  her  heirs, 
he  means  the  estate  to  vest  in  those  of  his 
heirs  who  survive  the  wife." 

The  object  In  every  Instance  Is  to  ascer- 
tain the  intent  of  the  testator;  and  in  the 
case  before  us  we  must  look  alone  to  the  will 
Itself,  for  there  Is  no  reference  in  the  briefs 
of  either  of  the  parties  to  any  extraneous 
facts  which  the  court  might  have  considered, 
unless  it  be  the  original  rights  of  the  life- 
tenant  In  the  property  disposed  of. 

In  this  will  the  testator  undertook  to  be- 
queath to  others  not  only  his  own  separate 
right,  as  well  as  that  portion  of  the  com- 
munity estate  which  she  had  a  right  to  claim 
at  his  death.  But  the  language  of  the  will 
makes  it  clear  that  there  was  no  intention  on 
the  part  of  the  testator  to  restrict  his  wife's 
dominion  over  the  property  during  her  life- 
time so  as  to  Interfere  with  the  utmost  free- 
dom In  its  use  and  enjoyment.  The  terms 
"if  any,"  used  in  the  directions  for  the  con- 
solidation and  final  distribution  to  be  made 
of  the  estate  after  the  death  of  Mrs.  Smith, 
indicate  that  the  testator  contemplated  that 
the  entire  estate  might  be  consumed  by  her 
during  her  lifetime,  and  that  there  might  be 
no  residue  to  distribute.  This  fact  Is  impor- 
tant only  in  determining  when  the  testator 
intended  the  title  to  the  remainders  to  vest — 
whether  at  his  death  or  at  the  death  of  his 
wife.  If  he  contemplated  a  possibility  of 
there  being  no  property  to  distribute  at  the 
latter  date,  that  circumstance  tends  to  dis- 
close a  purpose  that  bo  title  in  remainder 
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should  Test  until  It  had  been  ascertained 
that  there  was  property  remaining.  In  this 
connection,  we  may  also  consider  the  terms 
in  which  the  remainders  are  bequeathed. 
There  are  no  words. of  present  gift  or  devise, 
bat  merely  a  direction  for  dlstribntion  of  any 
residue  of  the  property  left  at  the  death  of 
the  life  tenant.  While  the  language  of  the 
will  la  sufficient  to  confer  a  legacy  upon 
those  named  as  distributees,  it  is  not  incon- 
sistent with,  the  Inference  that  the  title  to 
the  legacy  conferred  was  to  begin  at  the. 
time  the  distribution  was  to  be  made. 

[1]  Again,  It  Is  evident  that  the  title  to 
both  of  the  two  moieties  in  remainder  were 
to  rest  contemporaneously  In  the  heirs  of  the 
testator  and  those  of  his  wife.  It  can  hard- 
ly be  said  that  the  testator  intended  that  up- 
on bis  death  one  set  of  heirs  should  take  a 
rested  remainder  and  the  other  only  a  con- 
tingent interest.  If  all  of  the  property  had 
been  left  In  remainder  to  his  heirs  after 
ha  ring  definitely  carved  a  life  estate,  there 
would  be  much  force  in  the  contention  that 
be  meant  those  heirs  living  at  the  time  of 
his  death.  On  the  other  hand,  if  the  devise 
had  been  to  the  heirs  of  his  wife  after  having 
carved  a  life  estate,  the  inference  would  be 
equally  as  strong  that  he  meant  the  heirs  who 
might  be  in  existence  at  her  death.  Strictly 
speaking,  Mrs.  Smith,  the  life  tenant,  could 
bare  no  heirs  while  living.  Hence  those  who 
were  to  take  a  moiety  of  the  remainder  as 
her  heirs  most,  If  the  legal  signification  be 
given  to  the  word  "heirs,"  be  those  answer- 
ing to  that  description  at  her  death.  It  Is 
troe  the  word  "heirs,"  when  used  In  such 
instances,  will  not  always  be  given  Its  strict- 
ly legal  signification;  but  this  will  be  done 
unless  their  Is  something  which  Indicates 
that  the  testator  Intended  to  use  it  In  a  dif- 
ferent sense.  Wallace  v.  Minor,  86  Va.  550, 
10  S.  a  423  ;  2  Underbill  on  Wills,  {  608.  In 
the  case  above  referred  to,  the  court  had 
under  consideration  the  provision  of  a  will  In 
some  respects  similar  to  the  one  before  us. 
A  life  estate  had  been  bequeathed  to  a  daugh- 
ter of  the  testator,  with  remainder  to  her 
heirs.  In  discussing  the  signification  which 
should  be  given  to  the  word  "heirs,"  the 
court  said: 

The  word  in  question  has  a  well-known  tech- 
nical meaning,  and  we  think  technical  words 
are  prima  facie  to  be  understood  in  their  legal 
•ease,  unless;  from  the  contents  of  the  will,  it 
Plainly  appear  that  the  testator  .intended  to  use 
them  in  a  different  sense;  and  when  the  tes- 
tator uses  only  technical  phrases  the  court  is 
bound  to  understand  them  as  such,  because  the 
court  cannot  say  that  he  did  not  know  their 
meaning.  But  if  the  testator  uses  other  ex- 
pressions in  other  parts  of  his  will,  which  show 
be  did  not  mean  to  use  those  phrases  technical- 
ly, then  the  intention  must  prevail.  It  is  in 
conformity  with  these  principles  that  if  the 
testator  uses  legal  or  technical  phrases  only, 
bis  intention  should  be  construed  by  legal  rule ; 
sad.  if  he  uses  common  words,  his  intention 
tboakl  be  regulated  according  to.  the  common 
understanding  thereof.  >*  *  *  'When  the 
word  "heirs"u  used,  sot  to  denote  succession, 
bat  to  dsscrjbs  *  legatee,  «nd  there  is.no  con- 


m 

-text  to  explain  it  otherwise,  it  seems  that  there 
is  no  reason  to  depart  from  the  natural  and 
ordinary  sense  of  the  word  "heir." ' " 

If,  then,  we  give  the  word  "heirs"  Its  le- 
gal meaning,  the  conclusion  is  Irresistible 
that  the  title  to  the  moiety  devised  to  the 
heirs  of  the  wife  did  not  vest  till  her  death. 
It  follows,  then,  that  unless  the  two  moieties 
composing  the  remainders  vested  at  differ- 
ent times,  both  were  postponed  till  the  death 
of  Mrs.  Smith.  In  holding  that  the  testator 
intended  such  postponement,  no  violence  is 
done  to  the  language  of  the  devise  to  his 
heirs;  for  the  term  "heirs"  may  be  used  as 
appropriately  to  describe  those  who  would 
answer  to  that  description  at  a  specified  time 
after  the  death  of  the  ancestor,  as  those  who 
might  be  such  Immediately  upon  his  decease. 
The  fact  that  the  nephew  and  nieces  who  are 
treated  as  his  heirs  at  the  time  Mrs.  Smith, 
the  life  tenant,  died,  could  not  have  Inher- 
ited from  him  at  the  time  he  died,  because 
their  parents  were  then  living,  does  not  mili- 
tate against  that  construction.  In  section 
630,  2  UnderhlU  on  Wills,  the  author  dis- 
cusses who  are  meant  by  the  words  "next  of 
kin,"  and  says: 

"The  power  of  the  testator  to  attach  a  mean- 
ing to  the  words  'next  of  kin'  by  proper  lan- 
guage that  will  include  those  persons  only  who 
would  he  his  next  of  kin  if  he  should  die  intes- 
tate at  Borne  future  "»"od,  is  undoubted.  Thus, 
where  the  provision  in  effect  postpones  the 
vesting  until  a  future  period,  when  the  prop- 
erty is  to  vest  among  the  next  of  kin  of  the 
testator,  those  persons  will  take  as  legatees 
who  would  have  been  his  next  of  kin  had  he 
died  at  the  date  of  the  vesting,  and  the  per- 
sons who  are  then  capable  of  taking  as  the 
testator's  next  of  kin  are  the  proper  and 
lawful  claimants,  irrespective  of  the  fact  that 
at  the  death  of  the  testator  they  were  not  his 
next  of  kin." 

In  this  Instance  the  testator  might,  if  he 
had  chosen  to  do  so,  have  expressly  direct- 
ed that  the  remainder  of  his  heirs  should  be 
limited  to  those  answering  to  that  descrip- 
tion at  the  date  of  his  wife's  death;  and  it 
would  have  gone  to  the  appellees,  notwith- 
standing they  could  not  at  the  date  of  his 
death  have  taken  an  estate  from  him  by  in- 
heritance. In  looking  to  the  use  of  the  term 
"heirs"  for  the  testator's  Intention,  it  Is 
more  reasonable  to  assume  that  In  referring 
to '  his  heirs  he  meant  those  who  occupied 
that  relation  had  he  died  at  or  after  his 
wife's  decease,  than  to  say  that  in  referring 
to  bis  wife's  heirs  he  meant  those  who  were 
only  apparently  such  while,  she  still  lived. 
'  There  Is  another  feature  of  this  will  which 
should  not  be  overlooked.  If  the  testator 
had  Intended  that  the  remainder  to  be  dis- 
tributed among  his  heirs  was  to  vest  Imme- 
diately upon  his  death,  then  his  wife,  the 
life  tenant,  being  herself  an  heir,  would; -un- 
der the  laws  of  descent  and  distribution,  have 
taken  a  fee  in  all  of  the  moiety  set  apart  to 
his  heirs,  If  the  property  were  personalty, 
and  to  the  greater  portion  of  i±  If,  tt  were 
mixed.  Under  the  peculiar  Wording- of  this 
will.  It  is  evident  that  the  testator  did  not 
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Intend  that  his  wife's  heirs  should  take  more 
than  one-half  of  what  remained  at  the  expi- 
ration of  the  life  estate.  Yet  they  would 
have  taken  considerably  more  by  Inheritance 
from  the. wife  had  she  participated  in  the 
ownership  of  the  title  to  the  vested  remain- 
der. The  granting  of  a  like  estate  with  a 
remainder  to  the  heirs  of  the  testator  does 
not  necessarily  exclude  the  life  tenant  who 
would  also  be  an  heir  from  participating  In 
the  remainder  when  it  vests  upon  the  death 
of  the  testator.  2  Underhlll  on  Wills,  |  611, 
and  cases  cited;  also,  In  re  Kenyon,  17  R. 
I.  149,  20  Atl.  294.  If  the  testator  Intended 
to  vest  a  remainder  Immediately  upon  his 
death,  and  did  not  intend  to  exclude  his  wife 
from  her  legal  rights  as  an  heir,  then  the 
provisions  of  the  will  with  reference  to  a 
division  into  two  moieties  and  the  distribu- 
tion to  be  made  at  her  death  could  not  have 
been  complied  with.  No  one  answering  to  the 
description  of  an  heir  can  be  excluded  from 
the  benefits  which  that  relationship  confers 
under  the  terms  of  a  will,  except  the  will  It- 
Belf ;  and  under  the  authorities  referred  to 
above,  as  well  as  those  which  follow,  the 
mere  conferring  of  a  life  estate  does  not 
alone  operate  to  exclude  the  life  tenant  from 
the  benefits  resulting  from  the  relationship 
of  heir  to  the  testator. 

[2]  After'  considering  all  of  the  provisions 
of  this  will,  we  have  concluded  that  it  was 
correctly  construed  by  the  trial  court;  that 
the  heirs  referred  to  who  were  to  take  the 
two  moieties  of  the  estate  were  those  who 
answered  to  that  description  at  the  time  Mrs. 
Smith,  the  life  tenant,  died.  When  that  oc- 
curred, all  of  those  who  were  entitled  to  par- 
ticipate stood  in  the  same  degree  of  rela- 
tionship to  the  testator.  They  were  his  niec- 
es and  nephews,  and  under  article  246S  of 
our  statute  took  per  capita.  The  following 
cases.  In  addition  to  those  previously  cited, 
we  think  support  that  conclusion:  Forrest  v. 
Porch,  100  Tenn.  391,  45  S.  W.  676;  Wallace 
v.  Minor,  supra;  Leonard  v.  Ha  worth,  171 
Mass.  496,  61  N.  E.  7;  Womack  v.  Smith  ft 
Tlnsley,  11  Humph.  (Tenn.)  478,  54  Am.  Dec 
61 ;  Welch  v.  Brimmer,  169  Mass.  204,  47  N. 
E.  699. 

The  judgment  of  the  district  court  will 
therefore  be  affirmed. 


RIDLING  v.  MURPHY.   (No.  1696.) 

(Court  of  Civil  Appeals  of  Texas.  Texarkana. 
Dec.  21,  1916.    Rehearing  Denied 
Jan.  4,  1917.) 

Guardian  and  Ward  <8=d114  —  Estate  of 
Ward— Debts— Power  of  Probate  Court 
to  Order  Payment— Statutes. 
Under  Vernon's  Sayles*  Ann.  Civ.  St.  1914, 
arts.  4166,  4160.  giving  the  probate  court  pow- 
er to  sell  a  ward's  realty  for  his  education  and 
maintenance  or  to  pay  debts  against  the  estate, 
or  when  the  interest  of  the  ward  will  be  pro- 
moted by  a  sale,  when  the  court  ordered  a 
guardian  to  sell  particular  land;  the  homestead 


of  their  deceased  father,  die  court  could  direct 
the  guardian,  on  application  of  a  creditor  of  the 
wards,  to  pay  the  debt  with  the  proceeds  of 
sale,  despite  article  3787,  exempting  the  funds 
of  the  voluntary  sale  of  a  homestead  for  six 
months  from  the  date  of  sale. 

W Ed.  Note.— For  other  cases,  see  Guardian  and 
ard,  Cent.  Dig.  §  399;  Dec.  Dig.  «=>114.] 

Appeal  from  District  Court,  Fannin  Coun- 
ty ;    Ben  H.  Denton,  Judge. 

Application  to  the  probate  court  by  Carey 
Murphy  for  an  order  for  the  payment  of  his 
claim  against  the  estate  of  minors  by  A  EL 
Rldllng,  their  guardian.  From  an  order  di- 
recting the  guardian  to  pay  the  claim,  he  ap- 
pealed to  the  district  court,  and  from  the 
order  of  the  district  court,  he  appeals.  Or- 
der affirmed. 

Appellee,  a  creditor,  applied  to  the  probate 
court  from  an  order  for  the  payment  of  his 
claim,  alleging  that  there  were  funds  In  the 
hands  of  the  guardian  subject  thereto.  The 
probate  court  granted  the  application  and  en- 
tered an  order  directing  the  guardian  to  pay 
the  claim.  The  guardian  appealed  to  the 
district  court,  and  then  appealed  from  the 
order  of  the  district  court  to  this  court.  The 
proceeding  on  appeal  is  upon  the  agreed 
statement  of  facts,  as  follows: 

"(1)  That  said  Murphy  is  the  owner  of  said 
claim,  that  same  was  duly  filed  in  said  cause  on 
June  26,  1908.  and  on  the  same  day  entered 
on  the  claim  docket  and  that  no  part  of  said 
claim  has  been  paid. 

"(2)  That  prior  to  the  filing  of  such  claim 
same  had  been  duly  allowed  by  J.  A.  Ridling, 
who  was  then  duly  appointed  and  acting  guard- 
ian of  said  estates,  and  that  afterward  on  Au- 
gust 1,  1908,  said  claim  was  duly  approved  in 
writing  upon  said  claim  and  upon  the  claim 
docket  in  said  cause  for  the  entire  sum  of 
$105.62  by  Hon.  H.  A  Cunningham,  who  was 
then  the  qualified  and  acting  judge  of  said  coun- 
ty, and  said  claim  was  then  and  there  by  said 
judge  classified  as  fourth  class. 

"(3)  That  A.  E.  Ridling  qualified  as  guardian 
of  the  said  estates  on  April  6,  1914.  . 

"(4)  That  said  A  E.  Ridling,  under  order  of 
the  county  court  of  said  county  on  April  26, 
1915,  executed  and  filed  in  said  court  and  cause 
88  such  guardian  a  new  bond  in  the  sum  of 
$1,600,  with  W.  H.  Nevill  and  D.  E.  Crawford 
as  sureties  thereon,  which  said  last-named  bond 
was  by  said  court  approved  April  27, 1915. 

"(5)  That  on  April  19,  1915,  said  A.  E.  Rid- 
ling as  such  guardian  applied  to  said  court  for 
an  order  to  sell  the  two-fifths  undivided  interest, 
being  the  interest  of  said  wards  Mary  and 
Gladys  Ridling  in  part  of  J.  P.  Simpson  sur- 
vey of  land  situated  in  the  city  of  Bonham, 
Fannin  county,  Texas,  being  S.  E.  one-fourth 
of  block  33;  thence  north  63  vans;  thence 
west  53  varas;  thence  south  53  varas;  thence 
east  63  varas  to  the  beginning. 

"(6)  That  said  application  for  said  sale  of 
said  two-fifths  interest  in  said  property  was  an 
26th  day  of  April,  1916,  granted  by  said  court. 

"(7)  That  on  26th  day  of  April,  1915,  said 
Ridling  as  such  guardian  reported  to  said  court 
that  he  had  sold  said  two-fifths  interest  in  said 
properly  to  W.  M  Halsell  for  the  sum  of  $780 
in  cash. 

"(8)  That  afterward  on  3d  day  of  May,  1915, 
said  court  duly  approved  and  confirmed  said 
sale  of  said  interest  in  said  land  and  ordered 
conveyance  thereof  to  be  made  to  the  purchaser 
upon  the  payment  of  said  sum. 
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"(9)  That  on  5th  day  of  May,  1015.  is  obedi- 
ence to  said  order  of  said  court,  said  Sidling,  as 
such  guardian,  executed  and  delivered  to  said 
Halsell  his,  the  said  guardian's  deed,  conveying 
said  two-fifths  interest  in  said  property  to  the 
said  Halsell,  and  that  in  consideration  thereof 
the  said  Halsell  paid  the  said  Hulling  as  such 
guardian  said  sum  of  $780. 

"(10)  That  said  two-fifths  interest  of  said 
property  belonging  to  said  two  wards  and  said 
sum  of  $780  so  received  therefor  from  said 
Halsell  was  the  property  of  said  wards  in  equal 
shares. 

"(11)  That  said  Bidling  as  such  guardian  had 
at  the  time  of  the  filing  of  Murphy's  motion 
herein  and  still  has  in  nis  possession  enough 
of  said  proceeds  of  said  sale  to  satisfy  said 
Murphy's  said  claim,  if  such  proceeds  are  sub- 
ject to  such  payment 

"(12)  That  said  wards  have  neither  father  nor 
mother;  that  their  mother  died  prior  to  the 
death  of  their  father;  that  the  property  men- 
tioned waa  the  homestead  of  their  father  at  his 
death;  and  that  his  estate  was  solvent  when 
he  died. 

"(13)  That  no  order  of  probate  court  was  ever 
made  authorising  the  guardian  of  either  of 
said  wards  to  occupy  said  property  as  the 
homestead  for  either  of  said  wards,  or  for  either 


of  said  wards  to  so  occupy  said  property. 
"(14)  That  the  only  question  involved  in 


this 


motion  and  litigation  is  whether  or  not  said  pro- 
ceeds in  said  guardian's  hands  is  subject  to  the 
payment  of  said  Murphy's  said  claim;  that  up 
to  the  time  of  sale  of  said  two-fifths  interest  in 
said  property  both  said  minora  lived  in  the  house 
on  said  property  with  their  adult  brother  A.  B. 
Bidling ;  and  that  they  owned  no  other  proper- 
ty at  the  time  of  said  sale  and  had  always  lived 
in  said  property. 

-(15)  That  A.  H.  Bidling  is  now  28  years  of 
age  and  has  always  been  a  single  man,  and  that 
his  father  and  the  father  of  said  Mary  and 
Gladys  Bidling  died  in  1001,  at  which  time  A. 
E.  Bidling  waa  18  yean  of  age ;  that  for  several 
years  prior  to  the  sale  of  this  property,  and  up 
to  the  time  of  the  sale,  A.  E.  Bidling  had  been 
contributing  to  the  support  of  said  minor  sis- 
ters; thttt  this  suit  was  filed  June  28,  1915,  in 
county  court  of  Fannin  county ;  that  said  prop- 
erty was  never  worth  as  much  as  $5,000." 

Bosser  Thomas  and  J.  Wl  Gross,  both  of 
Bonham,  for  appellant  Thoa.  F.  Steger,  of 
Bonham,  for  appellee. 

LlHVT,  J.  (after  stating;  the  facta  as  above). 
The  agreed  question  for  decision  la  "whether 
or  not  aald  proceeds  in  said  guardian's  hands 
Is  subject  to  the  payment  of  Murphy's  said 
dalm,"  The  question  presented  should  be, 
we  think,  answered  In  the  affirmative,  that 
the  probate  court  has  the  power,  as  exercised 
here,  to  subject  the  rands  In  the  hands  of 
the  guardian  to  the  payment  of  the  duly  es- 
tablished claim  of  Mr.  Murphy  against  the 
minor's  estate.  In  respect  to  the  question 
presented  It  Is  the  contention  of  appellant 
guardian  that  article  8787,  exempting  the 
funds  of  the  voluntary  sale  of  the  homestead 
for  six  months  from  the  date  of  sale,  has  ap- 
plication and  restricts  the  authority  of  the 
court  to  pay  the  claim.  It  is  within  the  pow- 
er of  the  probate  court  by  terms  of  the  stat- 
ute to  sell  the  ward's  real  estate  when  such 
a  sale  is  necessary  for  the  ward's  education 
and  maintenance,  or  to  pay  debts  against  the 
estate,  or  when  the  Interest  of  the  ward  will 


be  promoted  by  a  sale.  Articles  4165,  4160, 
Vernon's  Sayles*  Stat  And  it  Is  not  pro- 
vided by  statute  that  the  proceeds  arising 
from  the  sale  of  the  particular  land  under 
order  of  the  court  shall  not  be  used  for  the 
ward's  benefit  or  debts,  as  may  be  determined 
by  the  probate  court,  for  any  specified  time 
after  the  sale.  Hence,  when  the  probate 
court  exercises  Its  power,  as  it  did  here,  to 
order  a  sale  of  the  ward's  particular  land, 
as  in  the  best  Interest  of  the  estate,  the  pro- 
ceeds of  the  sale  of  the  particular  land  may, 
by  direction  of  the  court,  as  within  its  pow- 
er so  to  do,  be  used  for  the  ward's  benefit  in 
such  way  as  the  probate  court  may  deter- 
mine. And  article  8787  does  not  necessarily  re- 
strict nor  regulate  the  exercise  of  the  power 
of  the  probate  court  respecting  the  use  of  the 
fund  of  such  sale  to  the  ward's  benefit  as  to 
the  probate  court  may  seem  best  If  the 
probate  court  had  determined  that  it  was  to 
the  best  interest  of  the  wards  to  reinvest  the 
funds  in  a  lot  or  house,  the  power  would  ex- 
ist to  do  so.  And  likewise  the  power  exists 
in  the  probate  court  to  determine  that  It 
was  for  the  best  interest  of  the  minors  not 
to  reinvest  the  funds  in  another  lot  or  house. 
Affirmed. 


ARNOLD  ▼.  PIKE.    (No.  1088.) 

(Court  of  Civil  Appeals  of  Texas.  AmarDlo. 
Jan.  10. 1917.) 

1.  Appba bancs  <8=>9(7>— What  Cohstitutbs 
— Abatement  or  Attachment  Pboceedings 

Under  Vernon's  Sayles*  Ann.  Civ.  St  1914, 
art  1882,  providing  that  any  answer  filed  con- 
stitutes an  appearance,  as  all  defensive  plead- 
ings are  properly  styled  "the  answer,  and 
any  motion  or  plea  calling  on  the  court  to  exer- 
cise its  jurisdiction  is  a  general  appearance,  a 
plea  in  abatement  of  an  original  attachment 
proceeding  brought  under  article  240  against  a 
nonresident  raising  an  issue  as  to  the  authority 
of  plaintiffs  agent  to  execute  the  bond,  was 
as  much  a  part  of  defendant's  answer  as  if 
filed  to  that  part  of  the  suit  seeking  to  establish 
the  debt  itself,  and  constituted  an  appearance 
which  authorized  a  personal  judgment  against 
defendant 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  f  51;  Dec.  Dig.  <8=>9(7). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Answer.] 

2.  Attachment  «=>204— Proceedings — Evi- 
dence. 

An  original  attachment  proceeding  against 
a  nonresident  under  Vernon's  Sayles'  Ann.  Civ. 
St  1014,  art.  240.  is  not  merely  an  ancillary 

Sroceeding,  but  is  issued  with  a  view  to  obtain- 
ig  service  for  the  purposes  of  a  judgment  in 
rem,  and  before  plaintiff  is  entitled  to  such  a 
judgment  he  must  not  only  establish  his  debt 
but  prove  the  attachment  lien. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  if  659-663:  Dec  Dig.  «=»204.] 

Appeal  from  Wheeler  County  Court;  M.  M 
Miller,  Judge. 

Action  by  T.  N.  Pike  against  Lewis  Arnold. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 


sFor  other  < 
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H.  B.  Hill  and  J1.  B.  lOark,  Doth  of  Sham- 
rock, for  appellant 

HALL,  J.  [1, 2}  Appellee  Pike  sued  appel- 
lant on  a  prohiissory  note  for  $600.  In  the 
original  petition  it  Is  alleged  that  appellant 
Is  a  resident  citizen  of  the  state  of  Illinois, 
and  an  attachment  writ  was  sued  out  and 
levied  upon  certain  property  situate  in  Wheel- 
er county,  alleged  to  belong  to  appellant.  At 
the  November  term,  1915,  of  the  county 
court  of  Wheeler  county,  appellant  filed  a 
"motion  to  quash  the  attachment,"  because 
of  defects  in  the  affidavit,  bond,  and  writ, 
and  because  the  officer  making  the  levy 
levied  upon  real  property  "when  there  was 
personal  property  belonging  to  the  defendant 
subject  to  such  levy."  Mo  evidence  was  intro- 
duced upon  this  Issue.  It  is  stated  in  the 
motion  that  "defendant,  by  his  attorneys, 
makes  his  appearance  for  the  purpose  of  pre- 
senting the  motion  .to  quash  the. attachment 
and  for  this  purpose  only."  Upon  the  same 
day  appellant  filed  two  "pleas  in  abatement." 
By  the  first  be  seeks  to  abate  the  attachment 
proceeding  because  the  affidavit  for  attach- 
ment shows  that  It  was  made  by  an  agent, 
and  fails  to  show  that  the  agent  had  written 
authority  for  making  it,  and  in  the  plea 
"denies  that)  W.  F.  Detherage,  who  purports 
to  be  the  agent  of  the  plaintiff,  has  authority 
from  the  plaintiff  to  execute  the  said  affida- 
vit herein,  and  demands  strict  proof  of  the 
same."  Evidence  was  introduced  and  heard 
by  the  court  upon  this  issue  of  fact 

The  second  plea  in  abatement  attacks  the 
sufficiency  of  the  bond,  in  that  it  is  signed 
by  a  supposed  agent  and  falls  to.  show  any 
authority  on  the  part  of  the  agent  to  execute 
said  bond,  and  raises  the  same  issue  of  fact 
as  Is  raised  in  the  first  plea  by  denying  the 
authority  of  Detherage  to  execute  the  bond 
for  plaintiff.  Evidence  was  also  introduced 
upon  this  Issue  of  fact  It  appears  that  a 
notice  to  serve  nonresident  defendant  was 
Issued,  but  the  return  of  the  party  who  at- 
tempted to  serve  it  is  defective.  No  motion 
was  made  in  the  court  below  to  quash  this 
service,  and  the  returtj  itself  has  not  been 
amended.  Any  answer  filed  constitutes 
an  appearance  even  without  the  service  of  a 
citation.  Vernon's  Sayles'  Civil  Statutes, 
art  1882.  If  appellant  had  simply  moved 
to  quash  the  attachment  proceedings  there  is 
some  question,  under  the  decisions  of  this 
state,  whether  such  motion  should  be  held 
a  general  appearance.  Sam  v.  Hochstadler, 
76  Tex  162, 13  S.  W.  535 :  Hochstadler  et  al. 
v.  Sam,  73  Tex.  815, 11  S.  W.  408. 

In  the  case  of  McLaln  v.  McCollum  A 
Frarier,  72  S,  W.  1027,  McLaln  filed  a  plea 
of  privilege,  alleging  his  residence  to  be  in 
Nacogdoches  county,  but  in  the  same  plead- 
ing invoked  the  jurisdiction  of  the  court, 


seeking  to  quash  a  writ  of  sequestration. 
James,  Chief  Justice,  said: 

"It  will  be  observed  that  in  this  pleading 
which  sets  up  his  privilege,  he  also  invokes  the 
jurisdiction  of  -  the  court  to  determine  some- 
thing else  than  the  question  of  his  right  to  be 
sued  in  Nacogdoches  county,  viz.  the  suffi- 
ciency of  the  writ  of  sequestration.  He  not 
only  Invoked,  but  procured,  action  of  the  court 
upon  this  matter  by  having  the  writ  quashed. 
This  was  sufficient  to  give  jurisdiction  over  him 
for  all  purposes." 

The  record  shows  that  the  attachment  in 
the  Instant  case  was  quashed.  In  view  of  the 
conflict  and  uncertainty  in  the  decisions,  we 
do  not  hold  that  a  mere  motion  by  a  nonresi- 
dent to  quash  an  attachment,  by  reason  of 
infirmity  or  insufficiency  appearing  upon  the 
face  of  the  proceedings,  would  constitute 
ah  appearance  for  all  purposes,  though  it  is 
held  in  other  jurisdictions  that  such  ,  a  mo- 
tion amounts  to  a  general  appearance. 
Straus  v.  Well,  6  Cold.  (Tenn.)  120 ;  Withers 
v.  Bodgers,  24  Mo.  340;  Sawyers  v.  Smith, 
41  Miss.  554 ;  Barrow  v.  Burbrldge,  41  Miss. 
622;  Wood  v.  Furtick,  16  Misc.  Bep.  289, 
89  N.  Y.  Supp.  173. 

We  think  the  denial  by  appellant  of  the 
authority  of  the  agent  Detherage  to  make  the 
affidavit  and  to  execute  the  bond  was  a  de- 
fensive pleading  raising  an  Issue  of  fact 
This  being  a  suit  against  a  nonresident  the 
attachment  was  not  merely  an  ancillary  pro- 
ceeding, but  as  required  by  V.  S.  Civ.  St 
art.  240,  was  issued  with  the  view  of  obtain- 
ing service  for  the  purposes  of  ft  judgment. 
In  rem.  Before  plaintiff  would  have  been 
entitled  to  such  a  judgment  he  would  not 
only  have  been  required  to  establish  his  debt 
but  also  to  prove  the  attachment  lien.  In 
order  to  defeat  the  attachment  part  of  the 
action,  the  pleas  In  abatement  were  Inter- 
posed and  the  issues,  of  fact  presented.  The 
rale  Is  that  any  motion  or  plea  calling  on  the 
court  to  exercise  Its  jurisdiction  la  a  general 
appearance.  2  Stand.  Proa  491,  493.  The 
rule  is  announced  in  this  state  that  all  de- 
fensive pleadings  are  a  part  of  and  are  prop- 
erly styled  "the  answer."  York  t.  State, 
73  Tex.  661,  11  S.  W.  869;  Fairbanks  & 
Co.  v.  Blum,  2  Tex.  Civ.  App.  479,  21  S.  W. 
1009;  Grizzard  v.  Brown,  2  Tex.  Civ.  App. 
584,  22  S.  W.  262;  Townes  Texas  Pleading 
(2d  Ed.)  444,  445.  In  our  opinion,  a .  plea 
in  abatement  of  the  attachment  proceedings 
In  a  suit  against  a  nonresident  defendant 
or  under  the  Texas  system  of  pleading,  Is  as 
much  a  part  of  the  defendant's  answer  as  if 
a  defense  had  been  filed  to  that  part  of  the 
suit  seeking  to  establish  the  debt  itself,  and 
by  such  pleas,  appellant  having  presented 
issues  of  fact  thereby  made  himself  a  party 
to  the  suit  and  the  court  was  authorised 
to  render  a  personal  judgment  against  him. 

The  judgment  is  therefore  affirmed. 

BOYCB,  J.,  not  sitting. , 
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LAUNIDS,  Justice  of  the  Peace,  v.  DRAKE. 
(No.  102.) 

(Supreme  Court  of  Arkansas.    Jan.  16,  1817.) 

Exemptions  «=3l23— Claimin  o  Exemptions— 
Right  to  File  Second  Schedule. 
In  an  attachment  proceeding  before  a  Jus- 
tice of  the  peace,  the  judgment  debtor  had  no 
right  to  file  a  second  schedule  of  exemptions,  aft- 
er the  justice  had  passed  on  and  denied  his  first 
claim  of  exemptions,  declining  to  issue  super- 
sedeas, so  that  mandamus  could  not  issue  to 
compel  the  justice  to  grant  a  hearing  on  the  sec- 
ond schedule,  allow  same,  and  issue  supersedeas; 
the  judgment  debtor's  remedy  being  by  appeal. 

[Ed.  Note,— For  other  cases,  see  Exemptions, 
Cent  Dig.  §  147;  Dec  Dig.  «=>123.] 

Appeal  from  Circuit  Court,  Dallas  County; 
Turner  Butler,  Judge. 

Application  for  writ  of  mandamus  by  J.  S. 
Drake  against  C.  E.  Launlus,  as  Justice  of 
the  Peace  for  Holly  Springs  Township,  Dal- 
las County.  From  a  judgment  ordering  writ 
of  mandamus  to  Issue,  defendant  appeals- 
Judgment  reversed. 

Powell  &  Smead,  of  Camden,  for  appellant 
T.  D.  Wynne,  of  Fordyce,  for  appellee. 

HUMPHREYS,  J.  G.  L.  Sorrells  recovered 
judgment  for  $290.52  against  J.  S.  Drake  be- 
fore C.  E.  Launlus,  a  Justice  of  the  peace  for 
Holly  Springs  township,  Dallas  county,  Ark., 
who  is  the  appellant  herein.  An  attachment 
had  been  levied  upon  two  mules,  a  wagon, 
and  harness,  the  property  of  J.  S.  Drake,  In 
said  suit,  and  was  sustained  at  the  time  of 
the  rendition  of  Judgment,  and  the  property 
was  ordered  sold  under  said  attachment  pro- 
ceedings. J.  S.  Drake,  .the.  appellee  herein, 
gave  notice  In  accordance  with  law  and  filed 
a  schedule  claiming  his  exemptions,  Includ- 
ing this  property,  with  the  justice  of  the 
peace.  Both  Drake  and  Sorrells  were  pres- 
ent on  the  trial  of  the  issue  in  the  exemption 
proceedings,  and  the  justice  of  the  peace  de- 
clined to  Issue  a  supersedeas.  Drake  gave 
notice  that  he  would  take  an  appeal  to  the 
circuit  court;  but  failed  to  file  the  affidavit 
for  appeal  required  by  law.  A  short  time 
before  the  day  fixed  for  the  sale  under  the 
attachment  Drake  gave  Sorrells  notice  that 
be  would  file  another  schedule  claiming  said 
property  as  exempt.  The  justice  of  the  peace 
declined  Drake  a  second  hearing  on  the  Issue 
of  exemptions,  and  he  then  applied  to  the 
circuit  court  of  Dallas  county  for  a  writ  of 
mandamus  to  compel  the  justice  of  the  peace 
to  hear  his  second  application. 

The  petition  for  writ  of  mandamus  set  out 
all  the  facts  leading  up  to  the  refusal  of  the 
justice  to  bear  his  second  application  for  ex- 
emptions, to  which  an  answer  was  filed  by 
the  appellant  herein.  In  addition  to  other 
matters,  the  answer  contained  four  para- 
graphs numbered  6,  7,  8,  and  9  to  which  a 
demurrer  was  filed  by  Drake.  Sections  6,  7, 
8,  and  9  are  as  follows: 


.  "(6)  Further  answering,  defendant  stated  that 
on  the  13th  day  of  January,  1916,  0.  L.  Sorrells 
filed  before  this  defendant,  as  justice  of  the 
peace  for  Holly  Springs  township,  a  suit  against 
the  plaintiff  herein  for  the  sum  of  $290.52 ;  that 
on  the  13th  day  of  January,  1916,  the  said  G. 
L.  Sorrells  filed  proper  papers  before  this  de- 
fendant for  an  order  of  general  attachment 
against  the  goods  and  chattels  of  the  plaintiff 
herein;  that  on  the  22d  day  of  January,  1916, 
an  order  of  general  attachment  was  issued  b.v 
this  defendant  as  justice  of  the  peace,  and  de- 
livered to  the  constable  of  Holly  Springs  town- 
ship, commanding  the  said  constable  to  attach 
and  safely  keep  the  property  of  the  said  J.  S. 
Drake  in  Dallas  county,  or  so  much  thereof  as 
would  satisfy  the  claim  of  the  said  G.  L.  Sor- 
rells for  the  sum  of  $290.52  and  $20  as  cost  of 

said  suit;  that  on  the    day  of  January, 

1916,  under  said  attachment,  the  said  constable 
levied  upon  two  mules  and  one  wagon  and  har- 
ness, the  property  of  the  said  J.  S.  Drake;  that 

on  the  day  of  ,  1916,  the  said  G.  L. 

Sorrells  obtained  judgment  against  the  said  J. 
S.  Drake  in  the  court  of  this  defendant  for  the 
sum  of  $290.52,  and  the  attachment  aforesaid 
was  by  the  court  sustained,  and  said  property 
ordered  sold  for  the  purpose  of  satisfying  said 
judgment;  that  there  Was  never  an  execution 
issued  upon  said  judgment,  but  that  said  proper- 
ty was  condemned  for  sale  under  said  attach- 
ment, and  that  the  only  sale  of  said  property 
which  the  said  constable  attempted  to  make  was 
in  pursuance  of  said  condemnation.  ' 

"(7)  Defendant  further  states  that  on  the 
 day  of  ,  1916,  J.  S.  Drake,  the  plain- 
tiff herein,  after  having  given  five  days'  notice, 
as  required  by  statute,  to  the  said  G.  L.  Sorrells, 
filed  before  this  defendant,  as  justice  of  the 
peace,  a  schedule  of  his  personal  property,  in 
which  schedule  was  included  the  said  property 
attached  as  aforesaid,  and  claiming  said  attach- 
ed property  as  exempt  from  sale  under  attach- 
ment; that  the  value  of  all  the  property  con- 
tained in  said  schedule  amounted  to  the  sum  of 
$410;  that  upon  a  hearing  of  said  schedule  of 
exemptions'  the  same  was  by  this  defendant  as 
justice  of  the  peace  denied,  and  a  supersedeas  re- 
fused, whereupon  the  said  J.  S.  Drake  made  mo- 
tion to  this  defendant  as  justice  of  the  peace  for 
ah  appeal  to  the  circuit  court  of  Dallas  county 
from  the  order  of  this  defendant  denying  his 
claim  of  exemptions  and  refusing  supersedeas  as 
aforesaid,  which  motion  was  granted;  that  the 
said  J.  S.  Drake  further,  in  open  court,  gave  the 
said  G.  1>.  Sorrells  notice  that  he  would  appeal 
from  the  action  of  this  defendant  denying  his 
claim  of  exemptions  and  refusing  said  superse- 
deas; that  the  said  J.  S.  Drake  has  not  filed 
with  this  defendant  as  justice  of  the  peace  an 
affidavit  required  by  the  laws  of  Arkansas  in  all 
cases  appealed  from  a  justice  court,  and  that 
more  than  30  days  have  expired  since  said  judg- 
ment was  rendered  and  said  motion  made;  that 
no  appeal,  therefore,  was  taken  by  the  said  J.  S. 
Drake  from  the  judgment  of  this  defendant,  de- 
nying his  claim  of  exemptions  and  refusing  su- 
persedeas as  aforesaid,  and  that  by  failure  to  so 
appeal  the  said  J.  S.  Drake  has  waived  his  ex- 
emptions under  the  laws  of  Arkansas,  if  he  ever 
had  any. 

"(8)  Plaintiff  further  states  that,  after  the 
right  of  the  said  J.  S.  Drake  to  appeal  from  said 
order  of  this  defendant  denying  his  claim  of  ex- 
emptions and  refusing  supersedeas  had  expired, 
the  said  J.  S.  Drake  gave  the  said  G.  L.  Sor- 
rells five  days'  notice  as  required  by  statute,  and 
offered  to  file  with  this  defendant  a  schedule  of 
exemptions  in  the  same  matter  exactly  like  the 
one  which  had  been  already  passed  on  as  afore- 
said; that  this  defendant  refused  to  grant  to 
said  J.  S.  Drake  a  hearing  on  said  second  sched- 
ule of  exemptions,  for  the  reason  that  the  mat- 
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ter  presented  by  said  second  schedule  had  al- 
ready been  adjudicated  by  this  defendant  as 
aforesaid. 

"(9)  Wherefore,  having  fully  answered,  defend- 
ant asks  that  the  prayer  of  plaintiff's  petition 
be  denied:  that  defendant  have  judgment  for  his 
costs,  and  other  relief." 

The  demurrer  was  sustained  to  these  sec- 
tions. The  appellant,  Launius,  refused  to 
plead  farther,  and  the  circuit  court  ordered 
a  writ  of  mandamus  commanding  Launius,  as 
justice  of  the  peace,  to  grant  Drake  a  hearing 
on  his  second  schedule,  and  that  he  allow 
same  and  Issue  supersedeas. 

From  the  Judgment  ordering  the  writ  of 
mandamus  an  appeal  has  been  taken  to  this 
court.  The  sole  question  involved  in  this 
case  on  appeal  is:  May  a  Judgment  debtor 
file  a  second  schedule  in  the  same  attach- 
ment proceeding  if  that  issue  has  once  been 
adjudicated? 

It  was  said  in  the  case  of  Oason  v.  Bone  et 
aL,  43  Ark.  17,  that: 

"Cason's  remedy,  on  the  refusal  of  the  justice 
to  issue  the  supersedeas,  was  to  appeal  to  the 
circuit  court.  By  failing  to  appeal  he  waived 
his  exemption." 

In  the  case  of  Chambers  et  al.  v.  Perry,  47 
Ark.  400,  1  S.  W.  700,  Justice  Smith,  render- 
ing the  opinion  of  the  court,  said: 

"The  debtor  must  claim  his  exemptions.  The 
mere  filing  of  a  schedule  is  not  enough.  He  must 
see  to  it  that  a  supersedeas  issues.  If  the  officer 
neglects  or  refuses  to  do  his  duty,  mandamus  or 
an  appeal  lies,  according  to  the  fact  whether  he 
is  a  ministerial  or  a  judicial  officer.  *  And  the 
failure  to  prosecute  the  remedy  is  a  waiver  of 
the  right." 

In  the  case  of  Robinson  v.  Swearlngen,  55 
Ark.  55,  17  S.  W.  365,  Justice  Heminway,  In 
rendering  the  opinion  of  the  court  in  that 
case,  took  occasion  to  say: 

"There  is  nothing  in  the  record  by  which  it 
appears  that  the  court  inquired  into  or  adjudged 
the  defendant's  claim  of  homestead  in  the  order 
of  sale,  and  we  can  indulge  no  presumptions  to 
that  effect  There  being  no  adjudication  of  this 
right,  the  defendant  was  at  liberty  to  assert  it 
in  a  manner  provided  by  statute  at  any  time 
before  sale,  whereupon  it  becomes  the  duty  of 
the  clerk  to  issue  the  supersedeas." 

The  clear  inference  in  the  case  of  Robin- 
son v.  Swearlngen,  supra,  is  that,  had  the 
issue  of  exemptions  been  determined  in  the 
first  proceeding,  a  second  schedule  could  not 
have  been  filed. 

It  is  insisted  by  appellee  that  the  court  de- 
cided otherwise  in  the  case  of  Taylor  v.  Tom- 
linson,  65  Ark.  232,  45  S.  W.  544.  The  appel- 
lee contends  that  three  schedules  were  per- 
mitted in  that  case.  We  cannot  agree  with 
learned  counsel  in  this  regard.  Only  two 
schedules  were  presented  In  Taylor  v.  Tom- 
linson,  supra.  Two  requests  for  a  superse- 
deas at  different  times  were  made  on  the 
second  schedule  presented.' 

Learned  counsel  for  appellee  strenuously 
contends  that  this  court  in  the  last  case  re- 
ferred to  upheld  the  right  in  the  judgment 
debtor  to  dismiss  an  appeal  wherein  the  right  ] 


of  exemption  was  adjudicated  and  then  to 
prosecute  a  second  application  for  exemp- 
tions. The  court  did  not  so  decide  in  that 
case.  It  is  true  the  judgment  debtor  took  an 
appeal  from  the  justice  of  the  peace  wherein 
the  issue  of  exceptions  was  Involved  and  dis- 
missed his  appeal,  but  no  notice  had  been 
given  the  judgment  creditor  by  the  Judgment 
debtor  of  his  intention  to  file  a  schedule  and 
claim  the  property  levied  on  as  exempt.  The 
Justice  court  had  no  jurisdiction  of  the  per- 
son of  the  Judgment  creditor  at  the  time  it 
passed  upon  the  issue  in  that  case.  Not  hav- 
ing Jurisdiction  over  the  person  of  the  Judg- 
ment creditor,  the  Judgment  of  the  justice  re- 
fusing the  first  supersedeas  was  not  an  ad- 
judication of  appellee's  claim  for  exemptions. 

The  case  before  us  now  is  quite  different 
The  issue  of  the  right  of  exemptions  was 
tried  by  the  court  having  Jurisdiction  of  both 
the  subject-matter  and  person,  and  the  judg- 
ment debtor,  having  failed  to  appeal,  lost  his 
right  to  claim  exemptions  in  a  second  pro- 
ceeding instituted  by  himself.  If  the  law 
were  otherwise,  a  Judgment  debtor  might 
file  many  schedules  between  the  time  his 
property  was  levied  upon  and  the  date  of 
sale,  and  obtain  many  hearings. 

The  Judgment  is  reversed,  with  directions 
to  the  circuit  court  to  overrule  the  demur- 
rer filed  by  the  plaintiff  to  paragraphs  6,  7, 
8,  and  9  of  the  defendant's  answer. 


PRE8COTT  ft  N.  W.  R.  CO.  v.  DAVIS. 
(Nog.  230,  96.) 

(Supreme  Court  of  Arkansas.    Oct  80,  1916. 
On  Rehearing,  Jan.  8,  1917.) 

1.  Carriers  <8=57— Bills  of  Lading— Trans- 
fer. 

The  transferee  of  negotiable  bills  of  lading 
for  value  becomes  the  owner  of  the  shipment 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §{  169-178,  308,  309,  311,  812;  Dec. 
Dig.  «=>57.] 

2.  Evidence  «J=»407(2)— Bills  of  Lading— 
Explanation. 

Negotiable  bills  of  lading,  in  so  far  as  they 
are  receipts,  may  be  explained  or  contradicted. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  1827;  Dec.  Dig.  «=407(2)J 

3.  Carriers  <8=»53— Bills  or  Lading— Con- 
struction. 

Negotiable  bills  of  lading  as  contracts  for 
the  carriage  of  property  are  to  be  construed  ac- 
cording to  their  terms. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  131^165-167 ;  Dec  Dig.  «=»53.] 

4.  Carriers  «j=>57— Bills  of  Lading — Rights 
or  Transferee. 

Where  negotiable  bills  of  lading  contained 
nothing  that  would  put  the  transferee  on  no- 
tice that  the  shipments  would  not  take  the 
usual  route  as  designated  therein,  and  where 
the  notation  by  the  carrier's  agent  indicated 
that,  notwithstanding  the  shipment  had  been 
originally  billed  to  a  certain  point,  it  had  been 
diverted  therefrom,  the  transferee  had  the  right 
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to  rely  upon  the  bills  of  lading  in  making  bis 
purchase. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.^^.^|  168-178,  308,  309,  811,  812;  Dec. 

5.  Carriers  <8=>68 — Bills  of  Lading— Merg- 
kb  or  Oral  Negotiations. 

It  will  be  presumed  that  any  oral  negotia- 
tions respecting  the  terms  or  conditions  upon 
which  goods  are  received,  the  route,  and  the 
rate,  are  merged  in  the  bill  t>f  lading. 

[Ed.  Note.— For  other  cases,  sea  Carriers, 
Gent.  Dig.  H  148,  194,  207-209,  216;  Dec 
Dig.  «=>«8.J 

6.  Carriers  «=>  105(1) — Carriage  of  Goods- 
Damages. 

Where  the  evidence  was  undisputed  as  to 
damages  to  strawberries  from  delay,  etc.,  and 
nothing  in  the  bill  of  lading  providing  for  a 
different  rule  of  damages  was  set  up  at  the  trial 
or  urged  as  an  objection  to  the  measure  of  dam- 
ages as  assessed,  and  there  was  no  testimony 
that  the  shipper  had  any  other  option  than  to 
ship  under  the  contract  made,  no  question  could 
be  made  that  the  damages  were  erroneously  as- 
sessed upon  a  different  basis  than  provided  for 
in  the  contract  of  carriage  of  an  interstate  ship- 
ment. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  461,  464-457;  Dec.  Dig.  «=>105 

On  Rehearing. 

7.  Courts   «=>97(1>— Decisions— Interstate 
Commerce— Congressional  Regulations. 

'1  he  state  court  is  controlled  by  the  decisions 
of  the  United  States  Supreme  Court  in  regard 
to  interstate  commerce  bills  of  lading. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  |  329;  Dec.  Dig.  «=»97(1)  J 

8.  Carriers  <s=>47(1)— Carriage  of  Goods- 
Contract. 

Where  a  carrier  shows  that  merchandise  was 
not  actually  received  by  it  and  that  a  bill  of 
lading  issued  by  its  agent  either  through  fraud 
or  mistake  is  the  foundation  of  a  contract  to 
cany  and  deliver,  there  can  have  been  no  con- 
tract of  shipment,  as  such  agent  has  no  author- 
ity to  issue  a  bill  of  lading  without  receipt  of 
the  goods  and  cannot  bind  tbe  carrier,  even  as 
to  an  innocent  holder  of  the  bill  of  lading. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  «  107,  108,  134-136,  138-141.  204 ; 
Dec.  Dig.  «=»47(1).] 

0.  Carriers  «=47(1)— Carriage  of  Goods- 
Bill  or  Lading — Liability. 
Carrier  receiving  carloads  of  strawberries 
from  a  shipper  in  good  condition,  whose  agent 
was  authorized  to  issue  a  bill  of  lading  chang- 
ing the  destination  of  the  shipment,  was  bound 
by  the  terms  of  such  bill  of  lading. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |i  107,  108,  134-136,  138-141,  204; 
Dec.  Dig.  «=»47(1).] 

Appeal  from  Circuit  Court,  Nevada  Coun- 
ty ;  Geo.  R.  Haynie,  Judge. 

Action  by  S.  P.  Davis  against  the  Prescott 
&  Northwestern  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

S.  P.  Davis  brought  suit  for  damages,  for 
the  total  loss  of  two  carloads  of  strawberries, 
alleged  to  have  been  caused  by  delay  in  trans- 
portation and  delivery. 

The  complaint  alleges  that  the  railroad 
company  issued  two  negotiable  bills  of  lading, 
one  for  each  carload  of  strawberries,  on 


about  the  8th  of  May,  1918,  agreeing  therein 
to  ship  same  from  Prescott,  Ark.,  via  East 
St  Louis  over  the  Missouri  Pacific  Railroad 
to  Buffalo,  N.  T.,  in  which  bills  it  appeared 
that  the  berries  were  originally  consigned  to 
G.  L.  Mays,  Kansas  City,  but  had  been  di- 
verted from  Kansas  City;  that,  at  the  time 
of  the  issuance  of  the  bills,  the  shipments 
had  not  in  fact  been  diverted  from  Kansas 
City,  but  had  been  deviated  from  the  route 
specified  In  the  bill  of  lading  and  transported 
to  Kansas  City,  600  miles  out  of  the  way 
from  said  route;  that  on  the  9th  day  of  May 
he  purchased  the  bills  of  lading,  in  good 
faith,  which  were  assigned  and  sent  to  him 
in  the  usual  course  of  business  and  in  re- 
liance upon  the  representations  made  there- 
in that  the  cars  had  been  diverted  from  Kan- 
sas City  and  were  in  transit  by  the  usual 
route  from  Prescott,  Ark.,  to  Buffalo,  N.  X., 
as  specified,  and  thereby  the  owner  of  the 
carloads  of  berries;  that,  by  reason  of  their 
shipment  out  of  the  way  by  Kansas  City, 
they  were  delayed  48  hours  and  reached  the 
market  in  Buffalo  In  a  damaged  and  decay- 
ed condition,  or  absolutely  worthless;  and 
that,  because  of  the  negligence  and  miscon- 
duct, he  was  damaged  in  the  sum  of  $1,800. 

Tbe  answer  admitted  that  the  shipment 
originated  on  its  line;  arrived  at  Prescott 
on  the  afternoon  of  the  8th  of  May,  when 
the  shipper,  G.  L.  Mays,  ordered  tbe  cars 
consigned  to  G.  L.  Mays,  Kansas  City,  Mo., 
and  they  were  so  waybilled,  no  bills  of  lading 
being  issued  on  that  day,  according  to  Its 
custom.  On  the  9th,  instructions  were  given, 
to  divert  the  cars  and  ship  to  Geo.  De  Long 
A  Co.,  Buffalo,  N.  Y.,  and,  upon  receiving 
said  Instructions,  appellant  ascertained  the 
cars  had  passed  through  Little  Rock,  Ark., 
on  their  way  to  Kansas  City,  advised  the 
shipper  of  that  fact,  and  Issued  the  bills  of 
lading  at  the  shipper's  request  noting  on 
each:  "Originally  consigned  to  G.  L.  Mays, 
Kansas  City,  Mo.  Diverted  from  Kansas 
City" — meaning  thereby  that  said  cars  would 
upon  arrival  at  Kansas  City  be  diverted  to 
Buffalo,  N.  T.  Alleged  that  the  shipper  re- 
ceived the  bills  of  lading,  knew  that  the 
cars  had  already  passed  Little  Rock,  and 
that  they  were  ordered  diverted  from  Kansas 
City  and  would  first  go  to  that  place  before 
being  diverted.  The  answer  denies  the  bills 
of  lading  were  negotiable;  that  the  berries 
were  deviated  from  the  route  mentioned 
therein  and  sent  500  miles  out  of  the  way; 
that  the  plaintiff  purchased  the  bills  of  lad- 
ing on  the  9th  of  May  in  good  faith,  paying 
value  therefor,  and  that  he  purchased  same 
in  reliance  upon  the  representations  of  the 
bills.  Denied  that  the  bills  represented  that 
the  cars  had  been  diverted  from  Kansas  City 
and  were  in  transit  by  the  usual  course  and 
customary  route  from  Prescott  via  East  St 
ijouls,  to  Buffalo,  N.  Y.  Alleged  that  the 
company  complied  with  the  request  and  ln- 
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structlons  of  the  shipper,  and  that  the  bills 
of  lading  gave  appellee  notice  that  the  cars 
would  be  diverted  from  Kansas  City.  De- 
nied any  damage  to  the  shipment,  that  the 
berries  were  originally  worth  $1,800,  and  al- 
leged  that,  if  any  damage  resulted,  it  was 
caused  by  reason  of  the  berries'  being  unfit 
for  shipment  and  the  negligent  manner  in 
which  they  were  packed. 

It  appears  from  the  testimony  that  appel- 
lee, a  broker,  purchased  the  two  cars  of 
berries  on  the  9th  of  May  between  9  and  11 
o'clock,  through  his  clerk,  in  the  office  over 
the  phone  from  Mays  at  Morrilton.  Mays 
said  he  had  two  cars  of  berries  at  Prescott 
that  were  billed  to  Kansas  City,  but  he 
could  have  them  diverted,  and  was  told  that, 
if  he  could  have  them  diverted  and  shipped 
on  the  direct  route  from  Prescott  over  the 
Missouri  Pacific  through  Bast  St.  Louis  to 
Buffalo,  he  would  purchase  same,  and  the 
trade  was  made  upon  Mays'  stating  that  this 
would  be  done.  The  next  day,  the  10th,  the 
bills  of  lading  were  delivered  to  appellant, 
showing  the  notations  set  out  in  the  com- 
plaint and  "date  of  May  8,  1913,  449  crates 
of  strawberries  consigned  to  the  order  of 
G.  L.  Mays,  Buffalo,  N.  Y.  Notify  Geo.  De 
Long  &  Co.,  Buffalo,  N.  Y.  Route  Prescott, 
Mo.  Pac.  East  St.  Louis,  Lake  Shore  de- 
livery-" They  are  signed  by  the  shipper.  On 
the  back,  among  other  provisions  is  the  fol- 
lowing: 

"The  amount  of  any  loss  or  damage  for  which 
any  carrier  is  liable  shall  be  computed  on  the 
basis  of  the  value  of  the  property  (being  the 
bona  fide  invoice  price,  if  any,  to  the  consignee, 
including  the  freight  charges,  if  prepaid)  at  the 
place  and  time  of  shipment  under  this  bill  of 
lading,  unless  a  lower  value  has  been  represent- 
ed in  writing  by  the  shipper,  etc." 

A  check  was  given  in  payment,  and  drafts 
were  forwarded  to  Buffalo  with  the  bills  of 
lading  attached.  Appellant  went  to  Buffalo 
and  inspected  the  berries,  which  had  been 
sold  for  $2  per  crate,  and  found  them  decay- 
ed and  worthless;  the  purchaser  refusing  to 
receive  them  at  all.  They  arrived  two  days 
late,  having  been  shipped  around  by  Kansas 
City,  500  miles  from  the  direct  route  desig- 
nated in  the  bills.  He  stated  also  that,  if 
the  berries  had  been  marketable,  he  would 
have  received  $855.80  net  for  each  car.  lie 
had  no  notice  when  he  paid  for  the  berries 
that  the  cars  were  going  via  Kansas  City. 
The  bills  were  indorsed  to  him  by  Mays,  the 
shipper. 

The  agent  for  the  railroad  testified  that 
be  made  out  the  bills  of  lading  about  noon  on 
May  9th.  That  the  order  to  divert  the  cars 
was  given  at  the  hotel  at  noon  by  an  agent 
of  Mr.  Mays,  on  the  receipt  of  which  he 
called  the  Iron  Mountain  at  Little  Rock  after 
first  telling  Mays'  agent  he  expected  the  cars 
had  already  passed  that  point,  and  found 
that  they  had  passed  Little  Rock  about  11 
o'clock.  The  cars  were  shipped  on  a  waybill 
issued  on  the  8th;  the  bills  of  lading  were 
Issued  about  3  o'clock  on  the  afternoon  of 


the  9th;  and  Stone,  the  agent,  who  signed 
the  bills  for  the  shipper,  Mays,  had  learned 
that  the  cars  had  already  passed  Little  Rock. 
Witness  said,  after  he  learned  they  had 
passed  Little  Rock,  he  issued  the  bills  of 
lading  with  the  indorsement  already  set  out, 
"to  show  that  the  cars  were  moving  by  in- 
direct route  and  by  way  of  Kansas  City." 
Stated  the  direct  route  was  as  shown  by  the 
bills  of  lading  through  East  St.  Louis,  and 
not  by  Kansas  City.  He  stated  his  said  nota- 
tion on  the  bill  of  lading  meant  that  they 
were  to  be  diverted  from  Kansas  City  after 
reaching  there.  He  had  never  issued  any 
bills  of  lading  through  to  Kansas  City  before. 
Said  he  told  the  shipper,  after  trying  to  give 
him  the  benefit  of  the  direct  route,  that  they 
had  already  moved  to  Kansas  City  and  were 
afterwards  to  be  diverted  from  that  point, 
as  they  could  not  catch  them  after  they  left 
Little  Rock. 

The  chief  clerk  of  the  traffic  department  of 
the  Iron  Mountain  Railroad  stated  that  the 
shipment  of  berries  originating  in  Prescott 
routed  via  East  St  Louis,  Big  Four,  Lake 
Shore  delivery  would  take  a  through  rate, 
and  that  there  was  no  traffic  agreement  be- 
tween appellant  railroad  and  the  roads  in 
Kansas  City,  by  which  a  car  could  be  billed 
from  Prescott  via  Kansas  City  via  East  St. 
Louis  to  Buffalo  on  the  through  rate.  The 
diversion  point  of  the  shipment  originating 
at  Prescott  going  to  Kansas  City  is  Little 
Rodk,  and,  If  it  had  passed  that  point,  It 
would  be  reconsigned  out  of  Kansas  City. 
Stated  he  would  not  understand,  from  the 
notation  on  the  bill  as  to  the  shipments  being 
diverted  from  Kansas  City,  that  they  were 
ever  to  go  there,  but  had  been  diverted  or 
would  be  and  take  the  regular  route! 

The  court  directed  the  jury  to  find  a  ver- 
dict for  the  plaintiff  and  assess  the  dam- 
ages from  the  testimony,  allowing  6  per  cent, 
interest  thereon  from  the  14th  of  May,  over 
the  objections  of  appellant.  The  jury  return- 
ed and  stated  they  had  not  reached  a  verdict, 
and  the  court  told  them  they  were  to  find 
for  the  plaintiff  the  sum  of  $1,711.60.  A 
member  of  the  jury  stated  this  would  not  be 
satisfactory  to  all  the  members,  and  there- 
upon the  court  directed  the  jury  to  return  a 
verdict  for  that  amount,  which  was  done; 
and,  from  the  judgment  thereon,  this  appeal 
is  prosecuted. 

McRae  &  Tompkins,  of  Prescott,  for  appel- 
lant. Mehaffy,  Reld  ft  Mehaffy,  of  Little 
Rock,  for  appellee. 

KIRBY,  J.  (after  stating  the  facts  as 
above).  The  facts  of  this  case  are  virtually 
undisputed.  The  cars  of  berries  were  start- 
ed from  Prescott  on  the  night  of  the  8th  of 
May,  no  bills  of  lading  being  issued  therefor 
until  the  afternoon  of  the  9th,  when' it. was 
known  to  appellant  and  the  shipper  that 
the  cars  had  already  passed  Little  Rock,  the 
diversion  point,  and  the  shipper  signed  the 
bills  of  lading  w  written. 
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Appellee  knew  the  ears  had  been  billed 
from  Prescott  to  Kansas  City  on  the  8th; 
did  not  see  the  bill  of  lading  until  the  10th, 
when  he  paid  for  the  berries;  and,  when  he 
received  the  bills  and  inquired  of  the  ship- 
per as  to  the  location  of  the  cars,  be  was 
advised  they  had  gone  straight  on  through 
Little  Rock. 

[1]  The  bills  of  lading  were  negotiable  and 
were  transferred  and  delivered  to  appellee 
upon  his  payment  of  value  therefor,  and  he 
thereby  became  the  owner  of  the  shipment. 
Martin  v.  Railroad,  56  Ark.  S25,  U9  S.  W. 
314. 

[2,  S]  Such  bills,  In  so  far  as  they  are  re- 
ceipts, may  be  explained  or  contradicted; 
but,  as  contracts  for  carriage  of  property, 
they  are  to  be  construed  according  to  their 
terms.  Western  A.  &  R.  Co.  v.  Ohio  Valley 
Bkg.  ft  Tr.  Co.,  107  Ga.  512,  33  S.  E.  821; 
Little  Rock  ft  Co.  v.  Hall,  32  Ark.  669; 
Cleveland,  C,  C.  ft  St  L.  R.  Ry.  v.  Moline 
Plow  Co.,  IS  Ind.  App.  225,  41  N.  E.  480; 
Merchants'  Despatch  Transp.  Co.  v.  Furth- 
mann,  149  IU.  66,  36  N.  E.  624,  24  L.  R  A 
156. 

[4]  The  carrier  knew,  when  the  bills  of 
lading  were  Issued,  that  they  were  negotiable 
and  could  be  used  to  obtain  advances  on  the 
shipment  by  attaching  drafts  thereto  and 
discounting  them  with  some  bank,  which 
would  forward  for  delivery  upon  payment  of 
such  draft  These  bills  contain  nothing  that 
would  put  the  purchaser  on  notice  that  the 
shipment  would  not  take  the  usual  route  as 
designated  therein,  the  notation  made  there- 
on by  the  carrier's  agent  indicating  that, 
notwithstanding  the  shipment  had  been  origi- 
nally made  to  Kansas  City,  It  had  been  di- 
verted therefrom,  and  the  purchaser  under- 
stood that  such  was  the  case  and  had  the 
right  to  rely  upon  the  terms  of  the  written 
contract  of  carriage,  or  bill  of  lading,  in 
making  his  purchase.  Western  ft  A  R  Co.  v. 
Ohio  Valley  Bkg.  ft  Tr.  Co.,  supra. 

[S]  It  will  be  presumed  that  any  oral  nego- 
tiations respecting  the  terms  or  conditions 
upon  which  the  goods  are  to  be  received,  the 
route,  and  rate  at  which  they  are  to  be  for- 
warded, are  merged  in  the  bill  of  lading.  4 
Elliott  on  Railroads,  {  1423;  St.  L.,  I.  M. 
ft  S.  Ry.  Co.  v.  Jones,  93  Ark.  545,  125  S.  W. 
1025,  137  Am.  St.  Rep.  99. 

[•]  The  evidence  is  undisputed  as  to  the 
damage,  and  no  clause  of  the  bill  of  lading 
providing  for  a  different  rule  of  computation 
was  set  up  at  the  trial,  nor  urged  as  an 
objection  to  the  measure  of  damages  as  as- 
sessed. There  was  no  testimony  showing  the 
rate  charged  for  the  transportation  of  the 
shipment,  nor  that  the  shipper  had  any  other 
option  than  to  ship  under  the  terms  of  the 
contract  as  made,  and  at  the  rate  charged. 

We  do  not  therefore  see  that  any  question 
can  now  be  made  that  the  damages  were  er- 
roneously assessed  upon  a  different  basis 
than  provided  for  in  the  contract  of  carriage 
of  an  Interstate  shipment.    Railway  Co.  v. 
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Gamble,  101  Ark.  179.  141  S.  W.  989;  Rail- 
way Co.  v.  Pace,  69  Ark.  256,  63  8.  W.  62. 
The  judgment  is,  accordingly,  affirmed. 

On  Rehearing. 

HART,  J.  Counsel  for  appellant  ask  for  a 
rehearing  upon  the  authority  of  Atchison, 
Topeka  ft  Santa  Fe  Ry.  Co.  v.  Harold,  241  U. 
S.  371,  36  Sup.  Ct.  665,  60  L.  Ed.  1050. 

[7]  In  that  case  the  Supreme  Court  of 
Kansas  held  that  the  bill  of  lading  was  an 
Intrastate  bill,  and  that  under  the  state 
laws,  an  Innocent  holder  of  a  bill  of  lading 
was  invested  with  certain  rights  not  avail- 
able to  the  shipper.  The  court  there  held 
that  the  bill  of  lading  in  question  was  an 
intrastate  bill  of  lading,  and  its  decision  was 
therefore  based  wholly  on  the  state  statute  In 
regard  to  innocent  purchasers  of  bills  of  lad- 
ing, and  entirely  ignored  the  general  com- 
mercial law  on  the  subject  as  laid  down  by 
the  Supreme  Court  of  the  United  States. 
The  latter  court  held  that  the  shipment  was 
an  Interstate  one,  and  therefore  govenied  by 
decisions  of  the  Supreme  Court  of  the  United 
States.  This  court,  In  the  case  of  Kansas 
City  ft  Memphis  Ry.  Co.  v.  Oakley,  115  Ark. 
20,  170  S.  W.  565,  and  other  decisions,  recog- 
nized that  we  are  controlled  by  decisions  of 
the  Supreme  Court  of  the  United  States  in 
regard  to  interstate  commerce  bills  of  lad- 
ing. The  negotiable  character  of  an  inter- 
state bill  of  lading  Is  discussed  In  Pollard  v. 
Vinton,  105  U.  S.  7,  26  L.  Ed.  908,  and  the 
rule  there  stated  has  since  been  followed  by 
the  Supreme  Court  of  the  United  States. 
In  that  case  the  court  said: 

"A  bill  of  lading  is  an  instrument  well  known 
in  commercial  transactions,  and  its  character 
and  effect  have  been  defined  by  judicial  deci- 
sions. In  the  hands  of  the  holder  it  is  evidence 
of  ownership,  special  or  general,  of  the  prop- 
erty mentioned  in  it,  and  of  the  right  to  receive 
said  property  at  the  place  of  delivery.  Not- 
withstanding it  is  designed  to  pass  from  hand 
to  hand,  with  or  without  indorsement,  and  it 
is  efficacious  for  its  ordinary  purposes  in  the 
hands  of  the  holder,  it  is  not  a  negotiable  instru- 
ment or  obligation  In  the  sense  that  a  bill  of 
exchange  or  a  promissory  note  is.  Its  transfer 
does  not  preclude,  as  in  those  cases,  all  inquiry 
into  the  transaction  in  which  it  originated,  be- 
cause it  has  come  into  hands  of  persons  who 
have  innocently  paid  value  for  it.  The  doctrine 
of  bona  fide  purchasers  only  applies  to  it  in  a 
limited  sense.  It  is  an  instrument  of  a  two- 
fold character.  It  is  at  once  a  receipt  and  a 
contract.  'In  the  former  character,  it  is  an  ac- 
knowledgment of  the  receipt  of  property  on 
board  his  vessel  by  the  owner  of  the  vessel.  In 
the  latter,  it  is  a  contract  to  carry  safely  and 
deliver.  The  receipt  of  the  goods  lies  at  the 
foundation  of  the  contract  to  carry  and  deliver. 
If  no  goods  are  actually  received,  there  can  be 
no  valid  contract  to  carry  or  to  deliver." 

[t]  This  court  also  recognized  this  rule  in 
the  case  of  Martin  v.  Railway  Co.,  55  Ark. 
510,  19  S.  W.  314,  and  other  cases.  In  that 
case,  following  the  decisions  of  the  Supreme 
Court  of  the  United  States,  the  court,  in  ef- 
fect, held  that  where  a  transportation  com- 
pany shows  that  merchandise  was  not  ac- 
tually received  by  it,  and  that  a  bill  of  lad- 
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big  has  been  Issued  by  Its  agent,  either 
through  fraud  or  mistake,  as  the  receipt  ot 
the  goods  lies  at  the  foundation  of  the  con- 
tract to  carry  and  deliver,  there  can  be  no 
such  contract  unless  the  goods  have  actually 
been  received ;  and  that  an  agent  of  the  car- 
rier has  no  authority  to  Issue  a  bill  of  lad- 
ing without  actual  receipt  of  the  goods,  and 
cannot  bind  the  carrier,  even  as  to  an  inno- 
cent holder  of  the  bill  of  lading.  A  careful 
reading  of  the  decision  in  the  case  of  Rail- 
way Co.  t.  Harold,  supra,  will  show  that 
the  Supreme  Court  of  the  United  States  has 
not  In  any  way  departed  from  the  rule  an- 
nounced in  its  earlier  cases.  We  have  not 
set  out  the  facts  In  that  case  because  they 
have  no  application  whatever  to  the  facts  of 
the  case  at  bar. 

[9]  In  the  Instant  case,  the  undisputed  evi- 
dence shows  that  the  strawberries  were  re- 
ceived by  the  carrier  from  the  shipper,  and 
that  they  were  In  good  condition  when  deliv- 
ered to  the  carrier.  The  uncontradicted  evi- 
dence shows  that  the  station  agent  had  the 
authority  to  Issue  the.  bill  of  lading  changing 
the  destination  of  the  strawberries.  The  ber- 
ries were  originally  consigned  to  the  shipper 
at  Kansas  City,  but  he  had  the  right  to  have 
them  diverted.  The  agent  of  the  railroad 
company  issued  a  bill  of  lading  consigning 
them  to  Buffalo,  N.  T.,  by  the  direct  route 
through  East  St.  Louis.  The  agent  had  au- 
thority to  Issue  this  bill  of  lading  changing 
the  route  and  destination  of  the  berries,  and 
it  is  not  even  claimed  by  the  railroad  com- 
pany that  he  did  not  have  such  authority. 
Therefore  the  railroad  company  Is  bound  by 
the  terms  of  the  bill  of  lading  Issued  by  it. 
Because  the  undisputed  evidence  shows  that 
the  agent  had  authority  to  issue  the  bill  of 
lading  in  question,  the  court  did  not  err  in 
directing  a  verdict  against  the  railroad  com- 
pany. It  Is  true  that  railroad  companies 
are  not  dealers  in  bills  of  lading  and  are 
carriers  only,  but  they  are  held  to  rigid  re- 
sponsibility as  carriers.  As  we  have  just 
stated,  the  agent  had  authority  to  issue  the 
bill  of  lading  in  question,  and  the  railroad 
company  is  bound  by  its  terms. 

It  follows  that  the  motion  for  a  rehearing 
must  be  denied. 


ADAMS  v.  VIRGINIA-CAROLINA  CHEMI- 
CAL CO.   (No.  92.) 

(Supreme  Court  of  Arkansas.    Jan.  8,  1917.) 

"agriculture  d)=»7— Febttuzer  Inspection — 
Necessity. 

Acts  1913,  p.  768,  as  to  inspection,  etc.,  of 
commercial  fertilizers,  does  not  require  an  in- 
spection of  each  consignment  of  fertilizers  be- 
fore delivery  to  the  consignee;  and  hence  such 
inspection  is  not  a  condition  precedent  to  ac- 
tion for  the  price  thereof. 

[Ed.  Note. — For  other  cases,  see  Agriculture, 
Cent.  Dig.  §3  18,  14;  Dec.  Dig.  <8=>7.] 

Appeal  from  Circuit  Court,  Calhoun  Coun- 
ty; Chas.  W.  Smith,  Judge. 


Action  by  the  Virginia-Carolina  Chemical 
Company  against  W.  A.  Adams.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

J.  S.  McKnight  and  a  L  Poole,  both  of 
Hampton,  for  appellant.  John  Baxter,  of 
Hampton,  and  R.  W.  Baxter,  of  Warren,  for 
appellee. 

SMITH,  J.  Appellee  was  the  plaintiff  be- 
low, and  brought  suit  against  appellant  up- 
on three  promissory  notes  aggregating  $530. 
The  execution  and  nonpayment  of  the  notes 
was  admitted,  but  liability  thereon  was 
denied  upon  two  grounds.  The  first  of  these 
grounds  was  that  the  notes  were  given  In 
payment  of  a  consignment  of  fertilizer  which 
was  worthless  and  of  no  commercial  value, 
and  the  second  ground  was  that  the  sacks  of 
fertilizer  were  not  tagged  or  inspected  by 
the  Commissioner  of  Agriculture  or  by  any  of 
his  Inspectors,  as  the  laws  of  this  state  di- 
rect. 

The  first  question  was  submitted  to  the 
jury  under  instructions  which  directed  the 
jury  to  "deduct  three  times  the  amount  of 
the  deficiency  in  commercial  value  from  the 
note"  If  the  fertilizer  fell  more  than  8  per 
cent,  below  the  guaranteed  commercial  value. 
Inasmuch  as  the  jury  found  for  the  plaintiff 
for  the  full  amount  of  the  notes  sued  on, 
It  may  be  assumed  that  there  was  no  finding 
that  the  fertilizer  fell  more  than  3  per  cent, 
below  the  guaranteed  commercial  value.  In- 
deed, the  jury  could  hardly  have  found  other- 
wise than  it  did  on  this  question,  In  view 
of  admissions  on  the  part  of  appellant  In  let- 
ters written  by  him  to  appellee;  appellant's 
satisfaction  with  the  fertilizer  being  therein 
fully  expressed. 

The  Important  question  in  the  case  ts 
whether  or  not  the  right  of  action  was  de- 
feated by  the  failure  to  have  the  fertilizer 
inspected  or  tagged.  The  court  refused  to 
submit  this  question  to  the  jury.  The  testi- 
mony on  the  part  of  appellant  is  to  the  effect 
that  the  car  containing  the  fertilizer  was 
shipped  direct  from  Memphis  to  Harrell,  Ark. 
and  the  seals  of  the  car  were  not  broken  upon 
Its  arrival  there,  and  that  no  one  inspected 
the  fertilizer  there  or  elsewhere  In  this  state. 

On  the  part  of  appellee,  the  proof  was  to 
the  effect  that  the  car  was  shipped  from 
Memphis  on  March  7, 1914,  and  that  each  and 
every  sack  of  the  fertilizer  had  attached 
thereto  the  appropriate  inspection  tag  of  the 
state  of  Arkansas  for  the  season  Including 
March  1,  1914,  and  that  all  laws  and  customs 
in  regard  to  such  shipment  were  complied 
with,  and  It  Is  admitted  that  these  tags  were 
on  the  sacks  when  they  were  unloaded  from 
the  car. 

There  was  also  offered  In  evidence  the  cer- 
tificate of  the  Commissioner  of  Mines,  Manu- 
factures, and  Agriculture  that,  pursuant  to 
the  provisions  of  Act  No.  183  of  the  Acts 
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of  1913,  the  appellee  company  had  filed  an 
affidavit  and  certificate  of  the  names  of  the 
brands  of  commercial  fertilizers,  and  the 
guaranteed  chemical  composition  of  the  same, 
to  be  offered  for  sale  In  this  state  during  the 
year  ending  September  30,  1914,  and  this  cer- 
tificate included  all  the  names  and  brands  of 
fertilizer  embraced  in  the  shipment  to  appel- 
lant, and  the  certificate  recited  that  these 
brands  had  been  duly  registered  in  the  office 
of  the  Commissioner  of  Mines,  Manufactures, 
and  Agriculture,  and  "that  they  had  com- 
plied with  the  provisions  of  the  law  with  ref- 
erence to  the  registration  of  the  aforesaid 
brands,"  This  certificate  also  contained  a 
warning  that  it  "did  not  authorise  the  ship- 
ment of  fertiliser  in  this  state  unless  the 
same  Is  properly  tagged  as  per  the  statutes 
of  Arkansas." 

The  case  of  Florence  Gotten  Oil  Go.  v. 
Anglin,  105  Ark.  672,  152  S.  W.  295,  43  L.  E. 
A.  (N.  S.)  1109,  is  authority  for  the  state- 
ment that  a  recovery  of  the  purchase  price 
of  commercial  fertilizer  cannot  be  had  unless 
the  laws  of  this  state  regulating  such  sales 
have  been  complied  with;  but  we  think,  un- 
der the  evidence  set  out  above,  the  court  be- 
low properly  held  that  no  failure  to  comply 
with  the  law  was  shown.  Counsel  for  appel- 
lant Insists  that  under  the  law  there  must  be 
an  inspection  of  each  consignment  of  ferti- 
lizer, and  that  suit  cannot  be  maintained  to 
recover  the  purchase  price  of  any  shipment 
unless  there  was  an  inspection  of  that  ship- 
ment. We  do  not  agree  with  counsel,  how- 
ever, that  this  condition  Is  Imposed,  and 
this  construction  of  the  fertilizer  statute  is 
decisive  of  this  case. 

The  act  does  require,  however,  that  the 
names  and  addresses  of  all  "manufacturers 
or  manipulators"  of  fertilizers  shall  be  filed 
with  the  Commissioner  of  Mines,  Manufac- 
tures, and  Agriculture,  together  with  the 
guaranteed  analysis  of  the  fertilizer,  and 
that  the  name  and  address  of  the  manufac- 
turer, and  the  guaranteed  analysis  of  the  fer- 
tilizer, and  the  weight  of  the  package,  shall 
be  branded  on  or  attached  to  each  package. 
Section  5  of  this  fertilizer  act  of  1913  pro- 
vides the  minimum  percentage  of  plant  food 
which  any  fertilizer  may  contain.  Section  7 
provides  for  the  manner  of  procuring  tags  to 
be  placed  upon  the  packages  of  fertilizer  and 
the  fees  to  be  paid  therefor,  and  section  9 
provides  that  it  shall  be  unlawful  to  sell  or 
to  offer  for  sale  in  this  state  any  fertilizers 
that  have  not  been  registered  with  the  Com- 
missioner of  Mines,  Manufactures,  and  Agri- 
culture as  required,  by  the  act.  Section  11 
provides  that  the  Commissioner  of  Mines, 
Manufactures,  and  Agriculture  shall  appoint 
one  inspector  for  the  state  at  large  and  one 
Inspector  for  each  railroad  commission  dis- 
trict in  the  state,  and  provides  for  their 
compensation.  Section  12  provides  how  the 
inspections  shall  be  made  and  the  report  to 
be  made  thereof.  Sections  13  and  14  author- 
ize the  employment  of  a  chemist  and  fixes  his 


compensation  and  prescribes  his  duties.  Sec- 
tion 15  authorizes  the  Commissioner  of 
Mines,  Manufactures,  and  Agriculture  to  es- 
tablish rules  and  regulations  In  regard  to  the 
inspection,  analysis,  and  sale  of  fertilizers 
in  any  manner  not  inconsistent  with  the  pro- 
visions of  the  act  Section  17  requires  each 
shipper  to  mail  to  the  commissioner  notice 
of  such  shipment  on  forms  furnished  by  the 
commissioner  for  the  purpose.  Section  18 
of  the  act  makes  a  failure  to  comply  with  its 
terms  a  misdemeanor  and  prescribes  the  pun- 
ishment therefor. 

The  purpose  of  the  act  in  requiring  ship- 
pers to  notify  the  commissioner  of  shipments 
of  fertilizer  is  to  afford  the  opportunity,  if 
it  is  thought  proper,  to  have  an  inspection 
made  of  any  particular  shipment,  so  that  It 
may  be  determined  whether  various  ship- 
ments do  in  fact  correspond  with  the  guaran- 
teed analysis;  but  the  act  does  not  require 
an  .inspection  of  every  shipment  before  de- 
livery to  the  consignee.  The  Inspection 
fee  of  25  cents  per  ton  fixed  by  section  7  of 
the  act  could  not  be  expected  to  raise  suffi- 
cient revenue  to  compensate  the  large  num- 
ber of  inspectors  whose  services  would  be 
required  to  perform  that  duty. 

There  being  no  proof  of  any  failure  to  com- 
ply with  the  provisions  of  this  act  by  appel- 
lee, the  court  below  properly  refused  to  sub- 
mit that  question. 

Finding  no  prejudicial  error,  the  Judg- 
ment is  affirmed. 


W.  T.  RAWLEIGH  MEDICAL  CO.  v.  HOL- 

COMB  et  aL   (No.  91.) 
(Supreme  Court  of  Arkansas.    Jan.  8,  1917.) 

1.  Sales  <8=>53(1)  —  Distinguished  from 
Agency. 

Where  a  contract  for  sale  by  defendant  of 
proprietary  products  manufactured  by  plaintiff 
clearly  showed  the  relation  to  be  that  of  bar- 
gain and  sale,  and  not  of  agency,  and  the  par- 
ties' conduct  did  not  show  a  different  relation, 
this  was  not  an  issue  to  submit  to  jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  145-147,  149;  "Dec.  Dig.  «=»53(1)J 

2.  Sams  <8=>52(2)  —  Distinguished  fbok 
Agency. 

Where  plaintiff  contracted  in  writing  to  sell 
proprietary  products  to  defendant  who  was  to 
retail  same  at  certain  prices  and  in  a  certain 
way,  evidence  of  written  instructions  and  con- 
duct of  the  parties  held  to  show  a  relation  of 
bargain  and  sale,  and  not  of  agency. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §{  124, 125,  127,  128;  Dec  Dig.  «=>52(2).] 
8.  Principal  and  Aoent  «=>8— Designation 
as  Agent. 

The  mere  designation  of  one  as  an  agent 
does  not  create  that  relation,  and  a  sale  of 
goods  with  restriction  as  to  price  and  manner  of 
selling  does  not  of  itself  create  relation  of 
agency. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  Jj|  16, 18;  Dec.  Dig.  <8=»8.] 

4.  Corporations  «=»C57(3)— Foreign  Corpo- 
rations—Recovery  for  Coons  Sold. 
Where  plaintiff  contracted  to  sell  defendant 
proprietary  products  to  be  retailed  by  latter  at 
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specified  price  and  tn  a  certain  way,  and  the 
relation  was  clearly  one  of  bargain  and  sale, 
and  not  of  agepcy,  the  fact  that  plaintiff,  a  for- 
eign corporation,  had  not  complied  with  law 
permitting  transaction  of  business  within  the 
state,  did  not  bar  its  recovery  for  goods  sold 
defendant. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S§  2537-2540;  Dec.  Dig.  «=>657(3)J 

Appeal  from  Circuit  Court,  Hot  Springs 
County;  W.  H.  Evans,  Judge. 

Action  by  the  W.  T.  Bawlelgh  Medical 
Company  against  N.  W,  Holcomb  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.  Reversed  and  remanded. 

Henry  Berger,  of  Malvern,  for  appellant. 
J.  C.  Ross,  of  Malvern,  for  appellees. 

SMITH,  J.  It  is  Insisted  by  learned 
counsel  for  appellees  that  we  have  here  a 
case  which  presents  the  same  question  as 
was  decided  In  the  case  of  Clark  v.  J.  R.  Wat- 
Kins  Medical  Co.,  115  Ark.  166,  171  S.  .W. 
136,  and  also  in  the  case  of  J.  R.  Watklns 
Medical  Co.  v.  Williams,  124  Ark.  539,  187 
S.  W.  653,  and  that  "this  case  is  therefore 
controlled  by  the  opinions  in  those  cases. 
There  are  points  of  similarity  between  the 
cases;  yet  we  do  not  find  here  the  uncer- 
tainty in  the  relationship  of  the  parties 
which  was  developed  by  the  proof  In  the  for- 
mer cases  and  which  we  said  warranted  the 
submission  to  the  jury  of  the  question  of  the 
determination  of  the  relationship  between 
the  parties  and  supported  the  Jury's  finding 
that  this  relationship  was  that  of  principal 
and  agent,  and  not  that  of  vendor  and  pur- 
chaser. We  set  out  in  full  a -copy  of  the 
contract  between  the  parties  to  this  litiga- 
tion. It  is  as  follows: 

"(1)  This  agreement  made  this  27th  day  of 
June.A,  D.  1914,  at  Freeport,  HI.,  between 
the  W.  T.  Rawleigh  Medical  Company,  party 
of  the  first  part,  hereinafter  called  the  Com- 
pany, and  N.  W.  Holcomb,  of  Bismarck,  Ark., 
party  of  the  second  part: 

"(2)  Witnesseth  that  for  and  in  consideration 
of  the  promises  and  agreements  hereinafter  con- 
tained, to  be  kept  and  performed  by  the  party 
of  the  second  part,  the  Company,  unless  prevent- 
ed by  strikes,  fires,  accidents,  or  other  causes 
beyond  its  control,  promises  and  agrees  to  sell 
and  deliver  to  the  party  of  the  second  part,  t  o. 
b.  cars  at  Freeport,  III.,  or,  at  its  option,  any 
other  regular  place  of  shipment,  in  such  rea- 
sonable quantities  as  the  party  of  the  second 
part  may  from  time  to  time  order,  all  medicines, 
extracts,  and  other  products  manufactured  or 
sold  by  it,  such  goods  to  be  sold  and  delivered 
to  the  party  of  the  second  part  at  the  usual 
and  customary  wholesale  list  prices,  such  prices 
to  be  shown  by  invoice  of  each  shipment 

"(3)  At  its  option,  the  Company  will  also  sell 
party  of  the  second  part,  partly  on  credit,  a 
medicine  wagon  such  as  said  party  of  the  second 
part  may  choose  from  current  catalogue,  cir- 
culars, or  other  descriptions,  and  charge  said 
wagon  to  his  account  at  its  customary  credit 
price,  less  any  cash  payment  said  second  party 
may  make. 

"(4)  The  Company  further  agrees  to  repur- 
chase from  said  party  of  the  second  part,  at  any 
time  during  the  term  of,  or  promptly  after  the 
termination  or  expiration  of  this  contract,  and 
at  the  wholesale  prices  then  current  such  medi- 
cines, extracts,  and  other  products  of  its  manu- 
facture as  he  may  then  have  on  hand  in  as 


good  salable  condition  as  when  originally  sold 
to  him,  on  return  of  such  products  promptly 
by  prepaid  freight  to  Freeport,  HI.,  or  such  oth- 
er regular  factory  shipping  point  as  may  be  des- 
ignated by  the  Company  In  writing,  and  pro- 
vided that  said  second  party  will  pay  the  Com- 
pany's actual  expense  of  receiving,  inspecting, 
and  overhauling  all  such  goods. 

"(5)  The  party  of  the  second  part  promises 
and  agrees  to  pay  the  Company  the  wholesale 
prices  t  o.  b.  cars  at  Freeport,  111.,  or  other 
regular  place  of  shipment  as  aforesaid,  for  all 
medicines,  extracts,  and  other  products  furnish- 
ed him  from  time  to  time,  including  any  balance 
due  on  wagons,  as  hereinbefore  provided,  by 
weekly  payments,  and  that  at  the  termination 
or  expiration  of  this  agreement  for  whatever 
cause,  said  second  party  further  promises  and 
agrees  to  pay  in  cash  the  balance  due  said  Com- 
pany on  account  for  all  medicines,  extracts, 
other  products,  and  wagon  sold  and  delivered 
to  him,  as  hereinbefore  provided.  But  the 
time  of  making  such  payments,  or  any  or  all  of 
them,  may  be  extended  by  said  Company  with- 
out notice  to  the  guarantors  of  this  agreement 
and  without  prejudice  to  the  interests  or  rights 
of  said  Company. 

'"(6)  It  is  further  understood  and  agreed  that, 
if  said  party  of  the  second  part  pays  bis  ac- 
count in  full  on  or  before  the  15th  day  of  each 
month  he  will  be  allowed  a  cash  discount  of 
three  per  cent.  (3%)  from  the  usual  and  cus- 
tomary wholesale  list  prices. 

"(7)  And  it  is  further  agreed  between  the 
parties  hereto  that  this  contract  is  subject  to 
acceptance  at  the  home  office  of  said  Company 
in-  Freeport,  111.,  and  that  unless  previously  ter- 
minated for  any  reason  by  either  party  upon 
written  notice,  shall  expire  by  limitation  De- 
cember 31,  1914. 

"(8)  At  the  expiration  of  this  contract  the 
Company  hereby  agrees  to  make  a  new  contract, 
if  signed  by  acceptable  guarantors,  with  said 
party  of  the  second  part  without  requiring  his 
account  to  be  paid  in  full  at  that  time,  pro- 
vided the  amount  of  his  purchases  and  the 
condition  of  his  account  has  been  satisfactory  to 
said  Company.' 

"<9)  And  it  is  further  agreed  by  and  between 
the  parties  hereto  that  this  instrument  consti- 
tutes and  shall  constitute  the  sole  and  entire 
agreement  by  and  between  the  parties  hereto, 
unless  wholly  canceled,  revoked,  or  modified  by 
the  expressed  written  agreement  of  the  parties 
hereto,  to  which  has  been  affixed  the  corporate 
seal  of  the  party  of  the  first  part 

"(10)  In  testimony  whereof  the  party  of  the 
first  part  has  caused  this  agreement  to  be  ex- 
ecuted in  its  corporate  name  by  its  president  and 
its  corporate  seal  to  be  hereunto  affixed;  and 
the  said  party  of  the  second  part  has  hereunto 
set  his  hand  and  seal  the  day  and  year  first 
above  written.  The  W.  T.  Rawleigh  Medical 
Company,  By  W.  T.  Rawleigh,  President 
[Seal.]  N.  W.  Holcomb.  [Seal.]  [Second 
party  sign  in  ink.] 

"Accepted  July  2,  1914,  at  Freeport  HI." 

A  comparison  of  the  provisions  of  this  con- 
tract will  disclose  several  material  varia- 
tions between  It  and  the  one  set  out  in  the 
opinion  in  the  case  of  Clark  v.  Medical  Co., 
supra. 

We  said  In  that  case,  as  It  had  been  said 
in  many  others,  that  it  was  the  duty  of  the 
court  to  construe  a  contract  and  declare  Its 
meaning  where  its  terms  were  unambiguous. 
We  said,  however,  in  that  case,  and  in  the 
case  of  Medical  Co.  v.  Williams,  supra,  that 
the  contract  there  under  consideration  was 
ambiguous,  and  that  the  conduct  of  the  par- 
ties in  the  performance  of  its  terms  added 
to  the  ambiguity,  and  that  there  was  pre- 
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sen  ted  In  each  of  those  cases  the  question 
for  the  jury  to  determine  whether  the  par- 
ties occupied  the  relation  of  principal  and 
agent,  or  that  of  vendor  and  vendee. 

We  have  here  the  evidence  of  the  acts  of 
the  parties  to  the  contract  done  in  the  per- 
formance of  its  provisions;  but  we  think 
there  is  nothing  in  this  evidence  which 
shows  any  amendment  of  the  contract  or 
changes  the  relationship  of  the  parties  from 
that  of  vendor  and  vendee,  as  feet  out  in  the 
contract,  to  that  of  principal  and  agent  We 
review  this  evidence  In  its  light  most  favor- 
able to  appellees. 

Appellant  manufactures  a  great  variety  of 
medicines,  extracts,  and  other  articles  which 
are  sold  extensively  over  the  greater  por- 
tion of  the  United  States  by  persons  who  oc- 
cupy the  same  relation  to  it  as  that  of  ap- 
pellee N.  W.  Holcomb,  who  was  sued,  In  con- 
junction with  his  guarantors,  for  the  balance 
due  by  him  to  the  appellant  company.  Dur- 
ing the  course  of  the  business  out  of  which 
this  litigation  arose  there  was  considerable 
correspondence  between  the  parties,  which 
was  offered  in  evidence,  and  there  were  va- 
rious circulars  relating  to  the  conduct  of  the 
business  which  appellant  sent  to  all  persons 
engaged  In  the  sale  of  its  products.  Among 
these  circulars  was  one  relating  to  the  assign- 
ment of  territory  in  which  prospective  sales- 
men were  advised  about  the  choice  of  terri- 
tory, and  the  representation  was  made  that 
exclusive  territory  would  be  given  to  each 
representative.  When  the  contract  was  clos- 
ed with  Holcomb,  it  was  discovered  that  a 
portion  of  the  territory  assigned  him  had 
been  previously  assigned  another  representa- 
tive named  Ott,  and  this  fact  formed  the  ba- 
sis of  a  counterclaim  for  damages  by  Hol- 
comb. It  appears,  however,  that  this  coun- 
terclaim for  damages  was  not  pressed  by  ap- 
pellee in  the  court  below,  as  he  rested  upon 
the  primary  proposition  that  the  appellant 
company  had  no  right  to  maintain  this  suit 
in  any  event  This  contention  was  based  up- 
on the  proposition  that  the  appellant  compa- 
ny was  a  foreign  corporation  and  had  not 
complied  with  the  laws  of  this  state  permit- 
ting it  to  do  business  herein,  and  that  the  re- 
lation between  It  and  appellee  was  that  of 
principal  and  agent,  and  not  that  of  vendor 
and  vendee,  and  that  the  appellant  company 
therefore  had  no  right  to  maintain  this  suit 
Appellee  briefs  the  case  upon  this  issue  sole- 
ly, and  it  is  necessary  to  determine  only  that 
question  to  dispose  of  this  appeal. 

The  assignment  of  territory  to  appellee 
mentioned  above  contained  the  following  di- 
rection: "Keep  this  form  and  attach  to  copy 
of  contract."  And  there  was  furnished  at 
the  time  a  booklet  of  instructions  entitled 
"Rawleigh's  Territory  List."  This  book  of 
instructions  and  the  letters  and  circulars 
sent  out  by  appellant  company  contained  a 
great  many  suggestions  to  its  representatives 
as  to  the  conduct  of  the.  business,  and  direc- 


tions in  regard  to-  the  remittance  of  money, 
the  direction  in  regard  to  the  remittances  be- 
ing that  the  agent  should  remit  each  week 
one-half  of  the  receipts  from  the  business 
until  the  account  was  balanced,  and  the  let- 
ters from  appellant  In  regard  to  these  remit- 
tances evidenced  great  dissatisfaction  with 
the  manner  in  which  Holcomb  was  conduct- 
ing the  business.  Appellee  and  other  sales- 
men were  sent  monthly  statements  which 
were  prepared  on  blanks  furnished  for  this 
purpose.  Appellee  attaches  much  Importance 
to  the  following  statement  printed  on  the 
various  monthly  statements  sent  him.  We 
quote  as  follows: 

"At  the  low  prices  and  liberal  terms  under 
which  we  furnished  Rawleigh  products,  we  ex- 
pect you 

"(15  To  sell  all  you  can  for  cash. 

"(2)  To  collect  promptly  for  all  products  used. 

"(3)  To  report  the  fall  sum  of  your  total  cash 
receipts,  traded,  eta,  every  week. 

"(4)  To  collect  up  all  of  your  old  bills  closely. 

"(5)  To  remit  liberally  and  regularly. 

"(d)  To  gradually  reduce  your  account  after 
you  begin  on  your  collections. 

"(7)  To  pay  off  your  account  with  the  com- 
pany in  full  within  a  reasonable  time. 

"The  above  is  what  we  expect  of  you. 

"Do  these  figures .  indicate  that  you  are  re- 
ducing and  paying  off  your  account  with  us  as 
fast  as  you  should?  If  not  please  send  us 
some  extra  payments  with  each  of  your  reports 
from  now  until  you  have  reduced  your  ac- 
count to  what  it  should  be  at  this  time,  or  pay 
it  up  in  full.  Remember  your  account  must  be 
paid  some  time,  and  the  more  and  faster  you 
Bend  in  the  money  the  quicker  you  can  get  on 
a  cash  basis." 

The  evidence  is  to  the  effect  that  the  ap- 
pellant company  assigned  exclusive  territory 
to  appellee  and  to  other  representatives, 
and  that  no  one  representative  was  permitted 
to  invade  the  territory  of  another.  Appellee 
desired  to  employ  his  son  to  assist  him  in 
bis  work,  and  wrote  the  company  for  permis- 
sion to  employ  him,  and  In  reply  to  this  re- 
quest received  a  letter  containing  the  fol- 
lowing statements: 

"In  regard  to  running  two  wagons  it  is 
against  our  policy  for  any  man  to  have  sub- 
agents;  so,  if  you  have  an  applicant,  send  us 
his  application  at  once,  have  bim  furnish  con- 
tract, and  help  us  get  him  started  in  a  part  of 
your  territory  if  it  is  sufficiently  large  to  enable 
two  men  to  keep  busy.  You  will  find  that  you 
will  have  all  that  you  can  do  to  keep  your  stock 
of  products  checked  up,  to  collect  up  and  take 
care  of  your  own  business  without  becoming 
responsible  for  another  man's  work.  Then,  too, 
experience  has  taught  us  that  having  subagents 
has  not  proven  satisfactory;  therefore  do  not 
do  so,  but  instead  send  us  application  of  the 
man  you  have  interested  and  help  us  get  him 
started  to  work." 

[1,2]  We  think  the  evidence  we  have  set 
out  is  a  fair  summary  of  the  testimony  which 
appellee  says  warranted  the  court  in  submit- 
ting the  question  of  the  nature  of  the  rela- 
tionship of  the  parties  to  the  jury  and  sup- 
ports the  jury's  finding  that  the  relation  was 
that  of  principal '  and  agent  We  do  not 
agree  with  him,  however,  in  this  contention. 
Wis  recognize  the  former  cases  cited  above 
as  presenting  an  exceedingly  close  question 
aa  to  whether  or  not  the  court  should  not 
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have  declared,  as  a  matter  of  law,  that  the 
relationship  In  those  cases  was  that  of  ven- 
dor and  vendee,  and  not  that  of  principal 
and  agent,  and  whether  there  was  error  In 
submitting  this  question  to  the  jury  at  alL 
There  is  no  such  ambiguity  In  this  contract 
as  In  the  one  involved  In  those  cases,  and 
the  opinions  In  those  cases  set  out  many  In- 
dicia of  agency  which  were  disclosed  by  the 
evidence  which  are  not  found  here. 

[3]  We  said  in  the  opinions  in  the  above- 
cited  cases  that  the  mere  designation  of  one 
as  an  agent  did  not  make  him  such,  and 
that  one  might  sell  his  goods  to  whom  he 
pleased,  and  might  prescribe  other  exactions 
in  regard  to  the  price  to  be  charged  and  the 
manner  of  reselling  without  changing  the 
character  of  the  transaction  as  a  sale.  We 
are  constrained  to  believe  that  the  parties 
to  this  litigation  have  entered  Into  a  con- 
tract of  bargain  and  sale,  and  not  one  of 
principal  and  agent,  and  that  there  is  noth- 
ing In  their  subsequent  conduct  which  chang- 
ed the  nature  of  this  relation. 

[4]  It  follows,  therefore,  that  the  court 
should  have  declared,  as  a  matter  of  law, 
that  the  appellant  company  had  the  right  to 
maintain  this  suit  and  to  recover  such  sum, 
If  any,  as  the  proof  showed  was  due  It  after 
all  Just  credits  had  been  allowed  appellee. 

The  judgment  of  the  court  below  most 
therefore  be  reversed,  and  the  cause  will  be 
remanded  for  a  new  trial. 


SCULLIN  et  al.  v.  ROTJTH.  (No.  88.) 
(Supreme  Court  of  Arkansas.    Jan.  8,  1917.) 

1.  Railboads  «J=»17— Injuries  to  Passen- 
ger or  Employe— Medical  Attendance— 
Attthobitt  or  Agent. 

Subordinate  employes  of  a  railroad  company 
who  ordinarily  have  no  authority  to  bind  the 
company  by  contracts  for  medical  attendance 
on  its  servants  or  passengers  have  implied  au- 
thority to  make  such  contracts  where  there  is 
an  urgent  necessity  for  immediate  employment 
of  a  physician  or  surgeon  to  attend  servants  or 
passengers  who  have  been  injured  by  occurrenc- 
es incident  to  the  operation  of  the  railroad. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  36-38;  Dec.  Dig.  «J=>17.] 

2.  Railboads  «J=>17  —  Injubies  to  Pabsen- 
geb — Employment  of  Physician— Rules. 

Under  a  rule  of  a  railroad  company  provid- 
ing that,  if  the  company  surgeon  cannot  be 
called  and  the  case  is  urgent,  the  agent  in  charge 
is  authorized  to  call  the  nearest  surgeon  avail- 
able to  administer  first  aid  and  to  care  for  the 
patient  until  the  company's  surgeon  can  take 
care  of  the  case,  a  surgeon  employed  by  a  claim 
agent  to  take  charge  of  an  injured  passenger 
can  recover  for  treating  the  passenger  for 
some  time  thereafter  with  the  claim  agent's 
knowledge,  though  the  passenger  lived  near  a 
company  surgeon ;  there  being  no  evidence  that 
that  surgeon  was  in  a  position  to  take  charge 
of  the  passenger. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S3  36-88 :  Dec.  Dig.  «=»17J 

Appeal  from  Circuit  Court,  Boone  County ; 
Jno.  I.  Worthlngton,  Judge. 


Action  by  C.  M.  Routh  against  John  Scullin 
and  others,  as  receivers  of  the  Missouri  & 
North  Arkansas  Railroad  Company.  Judg- 
ment for  the  plaintiff  In  the  circuit  court  on 
appeal  from  a  justice  of  the  peace,  and  de- 
fendants appeal.  Affirmed. 

Moore,  Smith,  Moore  ft  Trleber,  of  Little 
Rock,  for  appellants.  C.  M.  Cooke  and  J. 
Loyd  Shouse,  both  of  Harrison,  for  appellee. 

« 

HART,  J.  Appellee  sued  appellants  before 
a  justice  of  the  peace  on  an  account  for  medi- 
cal services.  He  obtained  judgment  before 
the  justice  of  the  peace,  and  appellants  ap- 
pealed to  the  circuit  court  The  case  was 
tried  in  the  circuit  court  upon  facts  substan- 
tially as  follows: 

Dr.  C.  M.  Routh,  the  appellee,  is  a  physi- 
cian residing  at  Harrison,  Ark.,  a  station  on 
appellants'  line  of  road.  A  collision  occurred 
on  appellants'  line  of  road  near  Green  For- 
est, Ark.,  and  Ernest  Cook  was  severely  in- 
jured. His  leg  was  broken  and  he  suffered 
from  a  double  compound  fracture.  The  gen- 
eral claim  agent  of  the  railroad  telephoned 
appellee  to  go  to  Green  Forest  and  take 
charge  of  Cook  and  carry  him  to  Cook's 
home  at  Batavia,  which  was  about  nine  miles 
distant  from  Harrison.  Appellee  did  so,  and 
charged  for  this  service  $10,  which  he  says 
was  a  reasonable  price.  Septic  Infection  set 
In  from  some  poisonous  condition  of  the 
wound,  and  it  became  necessary  for  some  one 
to  continue  to  treat  Cook.  Appellee  made  28 
more  visits  to  him,  and  charged  therefor 
$7.60  for  each  visit,  which  he  says  was  a  rea- 
sonable price,  Batavia  being,  as  we  have  al- 
ready seen,  about  nine  miles  from  Harrison. 

Appellee  stated  that  the  general  claim 
agent  of  the  railroad  and  his  assistant  both 
knew  that  he  was  continuing  to  treat  Cook 
and  directed  him  to  do  bo.  The  claim  agent 
admitted  that  he  had  called  appellee  to  take 
charge  of  Cook  after  Cook  had  been  Injured 
in  the  wreck,  and  also  admitted  that  he 
knew  that  appellee  continued  to  treat  him  and 
that  It  was  necessary  for  some  physician  to 
treat  him,  but  he  stated  that  he  had  no  au- 
thority to  employ  a  physician  except  in  cases 
of  emergency. 

The  railroad  company  Introduced  its  rules 
In  regard  to  the  employment  of  physicians, 
and  the  same  are  as  follows: 

"A.  This  company  will  not  recognise  any  re- 
sponsibility for  board,  medicine,  medical  and 
surgical  attention,  nursing,  or  funeral  expenses, 
except  such  as  contracted  for  by  its  general 
manager  or  superintendent. 

"B.  When  persons  or  employes  are  injured, 
the  nearest  company  surgeon  should  be  called. 
If  the  case  is  urgent,  and  the  company  sur- 
geon cannot  be  immediately  procured,  the  con- 
ductor, agent,  or  officer  in  charge.  If  unable  to 

{jrocure  instructions  from  the  proper  authority, 
s  authorized  to  call  the  nearest  surgeon  avail- 
able to  administer  first  aid  and  care  to  the  pa- 
tient until  the  company  surgeon  can  take  charge 
of  the  case." 
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The  Jury  returned  a  verdict  In  favor  of  ap- 
pellee In  the  sum  of  $210.  From  the  judg- 
ment rendered,  this  appeal  is  prosecuted. 

[1]  Appellee  also  sued  for  services  render- 
ed other  employes  of  the  railroad  company, 
but,  inasmuch  as  he  has  taken  no  appeal,  and 
as  counsel  for  the  railroad  company  concede 
that  the  verdict  of  the  jury  was  based  upon 
the  services  furnished  to  Oook,  we  need  only 
consider  those  items.  This  court  has  adopted 
the  rule  that,  subordinate  employes  of  a  rail- 
road company,  who  under  ordinary  circum- 
stances have  no  authority  to  bind  the  rail- 
road company  by  contracts  for  medical  at- 
tendance on  its  servants  or  passengers,  have 
an  implied  authority  to  make  such  contracts  in 
Its  behalf  in  cases  where  there  is  an  urgent 
necessity  for  the'  immediate  employment  of  a 
physician  or  surgeon  to  attend  to  servants  or 
passengers  who  have  been  Injured  by  condi- 
tions or  occurrences  Incident  to  the  operation 
of  a  railroad.  St.  L.,  A.  &  T.  Ry.  Oo.  v. 
Hoover,  53  Ark.  377,  18  S.  W.  1092;  Ark. 
Southern  B.  B,  Co.  v.  Loughridge,  65  Ark. 
300,  45  S.  W.  007;  Bonnette  v.  St.  lu,  I.  M. 
*  S.  By.  Co.,  87  Ark.  197,  112  S.  W.  220,  16 
L.  B.  A.  (N.  S.)  1061,  128  Am.  St.  Bep.  30. 

[21  The  urgency  and  necessity  of  the  em- 
ployment of  appellee  by  the  claim  agent  who 
was  in  charge  at  the  scene  of  the  accident 
was  submitted  to  the  jury  under  proper  in- 
structions, but  counsel  for  appellants  contend 
that  under  the  rule  announced  in  our  deci- 
sions above  the  liability  of  the  railroad  arises 
with  the  emergency  and  with  it  expires. 
They  contend  that  the  emergency  ceased  be- 
fore appellee  rendered  all  the  services  for 
which  he  obtained  judgment,  and  that  on  this 
account  the  verdict  is  without  evidence  to 
support  it  We  do  not  think  the  doctrine  of 
implied  authority  in  such  cases  has  any  ap- 
plication to  the  facts  of  this  case;  for  under 
the  rules  the  claim  agent  had  express  author- 
ity to  employ  a  physician  within  certain  limi- 
tations. Under  the  rules  introduced  in  evi- 
dence by  the  railroad  company,  when  per- 
sons or  employes  are  injured,  the  nearest 
company  surgeon  should  be  called.  If  the 
case  is  urgent  and  the  company's  surgeon 
cannot  be  immediately  procured,  the  con- 
ductor, agent,  or  officer  in  charge,  if  unable 
to  procure  Instructions  from  the  proper  au- 
thority, is  authorized  to  call  the  nearest  sur- 
geon available  to  administer  first  aid  and 
care  to  the  patient  until  the  company's  sur- 
geon can  take  charge  of  the  case. 

There  was  sufficient  evidence  to  warrant 
the  jury  in  finding  that  when  the  wreck  oc- 
curred in  which  Cook  was  injured  the  gen- 
eral claim  agent  of  the  company  took  charge 
and  was  unable  ,  to  secure  a  surgeon  of  the 
company,  and  that  he  called  In  appellee  to 
take  charge  of  the  case.  It  is  true  that  on 
cross-examination  appellee  admitted  that 
the  company  had  a  local  physician  at  Batavia, 


near  where  Cook  resided,  but  it  was  not 
shown  that  this  physician  or  any  other  physi- 
cian of  the  company  was  in  a  position  to  take 
charge  of  Cook.  This  was  a  matter  pecu- 
liarly within  the  knowledge  of  the  company. 
Its  officers  knew  at  what  time  one  of  its  sur- 
geons could  take  charge  of  the  case,  and  the 
burden  of  proof  was  on  appellants  to  establish 
this  fact  They  did  not  do  so,  and  there  is 
nothing  in  the  record  tending  to  show  that  a 
surgeon  of  the  company  could  have  taken 
charge  of  the  case  at  any  time  while  the  serv- 
ices were  rendered  by  appellee. 

The  verdict  is  sustained  by  the  evidence, 
and  the  Judgment  will  be  affirmed. 


GOLDSTEIN  v.  BIGGS.    (No.  80.) 
(Supreme  Court  of  Arkansas.    Jan.  8,  1017.) 

Landlord  and  Tenant  <s=»326(1)— Leasing 
on  Shares— Breach  bt  Tenant. 
Where  a  lease  of  a  fruit  farm  required  the 
tenant  to  make  certain  improvements  and  re- 
pairs, and  to  gather  the  crop  and  deliver  two- 
thirds  thereof  to  the  landlord,  and  the  tenant 
failed  to  make  the  improvements  and  repairs, 
and  on  his  failure  to  gather  the  crop  in  time  the 
landlord  secured  the  appointment  of  a  receiver, 
whereupon  the  tenant  surrendered  possession 
to  the  landlord,  who  gathered  and  sold  the  crop, 
and  received  therefor  much  less  than  it  would 
have  brought  if  it  had  been  gathered  in  time,  the 
tenant  was  not  entitled  to  recover  one-third  of 
the  net  proceeds. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  ff  1367,  1370-1374;  Dec. 
Dig.  «=>326(1).] 

Appeal  from  Boone  Chancery  Court ;  T.  H. 
Humphreys,  Chancellor. 

Action  by  A.  H.  Goldstein  against  B.  S. 
Biggs.  Judgment  for  defendant  on  his  cross- 
complaint  and  plaintiff  appeals.  Beversed, 
and  cross-complaint  dismissed. 

E.  G.  Mitchell,  of  Harrison,  for  appellant 

McCULLOCH,  C.  J.  Appellant  owned  a 
small  fruit  farm  in  Boone  county,  Ark.,  and 
on  March  23,  1914,  he  entered  into  a  written 
contract  with  appellee  whereby  he  leased  the 
farm  to  appellee  for  a  term  of  three  years. 
The  contract  provided  that  appellee  should 
make  certain  Improvements  In  the  way  of 
building  and  fencing,  and  that  he  should 
prune  and  care  for  the  fruit  trees  and  vines, 
and  deliver  two-thirds  of  the  fruit  to  the 
railroad  station  to  appellant  as  rent  Be- 
fore the  end  of  the  first  year  appellant  in- 
stituted this  action  in  the  chancery  court  to 
cancel  the  lease  on  the  ground  that  appellee 
was  Insolvent  and  had  failed  and  refused  to 
comply  with  his  contract  Appellant  also  ap- 
plied for  a  receiver,  and  the  appointment  was 
made  by  the  chancellor  In  vacation,  but  be- 
fore the  receiver  took  charge  of  the  prem- 
ises appellee  abandoned  the  same  and  re- 
moved from  It  surrendering  possession  to  ap- 
pellant 

No  question  has  been  raised  either  here  or 
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below  as  to  the  Jurisdiction  of  the  chancery 
court.  The  case  was  tried  upon  the  testi- 
mony adduced,  and  the  court  dismissed  the 
complaint  for  want  of  equity,  but  rendered 
a  decree  for  appellee  on  his  cross-complaint 
for  the  recovery  of  the  sum  of  131.50.  The 
record  does  not  show  any  special  findings  of 
fact  by  the  chancellor,  but  we  assume  that 
the  decree  for  the  recovery  of  the  said  sum 
of  money  was  for  appellee's  interest  in  the 
crop  of  peaches  which  was  gathered  from  the 
place  and  sold.  The  testimony  shows  that, 
when  appellee  removed  from  and  abandoned 
the  premises,  the  controversy  was  treated  as 
at  an  end  so  far  as  concerned  the  cancella- 
tion of  the  contract  and  the  recovery  of  pos- 
session by  appellant.  That  feature  of  the 
case  is  therefore  eliminated,  and  there  was 
no  error  in  dismissing  the  complaint 

This  leaves  for  consideration  only  the 
question  of  appellee's  right  to  recover  the 
amount  named.  The  proof  adduced  by  appel- 
lant tends  to  show  that  appellee  wholly  fail- 
ed to  comply  with  his  contract,  in  that  he 
did  not  build  the  -addition  to  the  house  men- 
tioned in  the  contract,  nor  did  he  build  or 
repair  any  fences,  but,  on  the  contrary,  the 
fences  were  allowed  to  get  out  of  repair  so 
that  the  fruit  trees  and  vines  were  not  pro- 
tected. The  proof  also  tends  to  show  that 
the  crop  of  peaches  would  have  been  worth 
at  least  $300  if  they  had  been  gathered  by 
appellee  In  apt  time,  but  that  he  failed  to 
gather  the  crop.  Appellant's  son  and  another 
of  his  employes  visited  the  premises  during 
the  crop  season  and  gathered  such  part  of 
the  crop  as  was  available,  and  caused  it  to 
be  carried  to  market  and  sold  and  the  pro- 
ceeds delivered  to  appellant  The  account 
exhibited  by  appellant  shows  that  the  sum  of 
$133.63  was  realized  by  him  from  the  sale  of 
the  peaches,  and  the  account  shows  that  aft- 
er deducting  the  cost  of  picking  and  hauling 
the  peaches  the  net  returns  amounted  to 
about  $94.  While  there  were  no  special  find- 
ings, we  assume  that  the  court  ascertained 
the  net  amount  of  the  proceeds  of  the  sale  of 
the  peaches  and  allowed  appellee  one-third  of 
It.  This  would  be  correct  If  appellee  had 
complied  with  his  contract,  but  we  think 
that,  according  to  the  preponderance  of  the 
testimony,  appellee  fell  far  short  of  comply- 
ing with  his  contract  and  that  if  he  had 
gathered  the  peaches  according  to  the  con- 
tract and  delivered  two-thirds  of  same  to  ap- 
pellant, the  latter  would  have  realized  con- 
siderably more  than  the  amount  he  did  real- 
ize from  the  peach  crop  actually  gathered  by 
his  son  and  the  .other  employ  6. 

The  proof  further  shows  that  appellee 
gathered  part  of  the  crop  and  sold  it  There 
Is  a  conflict  in  the  testimony,  but  It  appears 
to  us  that  there  is  a  clear  preponderance  of 
the  evidence  in  favor  of  appellant  on  that  is- 
sue. Appellee  was  entitled  to  one-third  of 
the  crop,  but  having  failed  to  perform  his 


part  of  the  contract  In'  gathering  the  crop 
and  delivering  It  he  cannot  claim  one-third 
of  that  which  appellant  himself  rescued  from 
the  wreck.  We  think  that  the  decree  of  the 
chancellor  on  this  point  is  erroneous,  and,  as 
then  is  no  satisfactory  evidence  tending  to 
show  that  appellee  is  entitled  to  recover  any- 
thing out  of  the  proceeds  of  the  sale  of  the 
peaches,  it  follows  that  the  cross-complaint 
should  be  dismissed. 

That  portion  of  the  decree  is  therefore  re- 
versed, and  an  order  will  be  entered  here 
dismissing  the  cross-complaint  for  want  of 
equity. 

HUMPHREYS,  J.,  not  participating. 


CHAPMAN  ft  DEWEY  LAND  CO.  v.  OS- 
CEOLA &  LITTLE  RIVER  ROAD  IM- 
PROVEMENT DIST.  NO.  1.   (No.  85.) 

(Supreme  Court  of  Arkansas.    Jan.  8,  1017.) 

1.  Highways  «=»107(1)  —  Enjoining  Im- 
provement— Adequate  Remedy  by  Appeal 
— Statute. 

Under  Acts  1015,  p.  1406,  giving  property 
owners  in  a  road  improvement  district  the  right 
to  have  any  errors  in  the  assessment  of  their 
property  corrected  in  the  law  courts,  section  3, 
providing  that  the  order  of  the  county  court  es- 
tablishing a  road  improvement  district  shall 
have  the  force  and  effect  of  a  judgment  and 
shall  be  deemed  conclusive  upon  all  territory 
embraced  in  the  district,  and  shall  not  be  sub- 
ject to  collateral  attack,  but  only  to  direct  at- 
tack, on  appeal,  the  commissioners  and  other 
officers  of  a  road  improvement  district  cannot 
be  enjoined  from  taking  any  steps  toward  the 
construction  of  the  improvement  contemplated 
by  the  district  in  the  absence  of  allegations  of 
fact  in  the  complaint  showing  that  the  record 
of  the  county  court,  which  established  the  dis- 
trict, did  not  state  facts  essential  to  its  juris- 
diction, or  that  the  organization  of  the  district 
was  invalid,  the  complaint,  alleging  that  the 
commissioners  had  made,  or  were  about  to 
make,  contracts  with  certain  of  the  defendants 
for  work  and  material  contemplated  by  the  im- 
provement far  in  excess  of  the  30  per  cent,  of 
the  total  assessed  value  of  the  real  property  in 
the  district,  etc.,  being  insufficient 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  §§  339-344;  Dec.  Dig.  «=>10T(1).] 

2.  Equity  <s=>43  —  Adequate  Remedy  at 
Law. 

Equitable  relief  is  not  given  where  there 
is  an  adequate  remedy  at  law. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  f §  121-140,  164-166 ;  Dee.  Dig.  «=>43.] 

3.  Highways  «=>107(1)  —  Enjoining  Im- 
provement—Adequate  Remedy  at  Law. 

A  right  to  sue  an  official  who  has  collected 
an  invalid  tax  is  an  adequate  remedy  at  law. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  gg  339-844 ;  Dec  Dig.  <S=»107(1).J 

Appeal  from  Mississippi  Chancery  Court; 
Chas.  D.  Frierson,  Chancellor. 

Suit  by  the  Chapman  ft  Dewey  Land  Com- 
pany against  the  Osceola,  ft  Little  River  Road 
Improvement  District  No.  1.  From  a  decree 
sustaining  demurrer  to  the  complaint  com- 
plainants appeal.   Decree  affirmed. 

This  Is  an  appeal  from  a  decree  of  the 
chancery  court  of  Mississippi  county,  Osce- 
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ola  district,  sustaining  a  demurrer  and  dis- 
missing the  complaint  of  appellants  which 
sought  to  enjoin  the  commissioners  and  oth- 
er officers  of  the  Osceola  &  Little  River  road 
improvement  district  No.  1  from  taking  any 
steps  towards  the  construction  of  the  Im- 
provement contemplated  by  the  district.  It 
Is  unnecessary  to  set  out  the  complaint  In 
here  verba. 

The  first  paragraph  sets  up  that  the  ap- 
pellants are  corporations  having  authority  to 
sue,  and  that  the  appellees  are  a  road  Im- 
provement district,  and  Its  commissioners, 
officers  and  attorneys,  and  certain  construc- 
tion companies  which  claim  to  have  entered 
Into  a  contract  with  the  commissioners  of 
the  district  for  the  doing  of  certain  work  for 
the  district 

The  second  paragraph  sets  up,  among  oth- 
er things,  that  certain  proceedings  were  had 
whereby  the  district  was  organized,  and  the 
purposes  for  which  it  was  organized,  setting 
up  and  describing  in  general  terms  the  char- 
acter of  the  Improvement  for  which  the  dis- 
trict was  organized  and  its  estimated  cost, 
together  with  the  assessment  of  benefits  to 
be  derived  from  the  Improvement  as  found 
by  the  county  court. 

The  third  paragraph  sets  up  In  detail  the 
facts  which  It  is  alleged  renders  the  making 
of  the  improvement  as  contemplated  wholly 
Impracticable. 

The  fourth  paragraph  alleged  that  the  dis- 
trict is  not  only  impracticable,  but  that  the 
cost  thereof  would  far  exceed  the  benefits  to 
the  property  owners  of  such  district,  and 
that  In  the  assessment  of  benefits,  and  in  at- 
tempting the  Improvements  contemplated,  the 
commissioners  abused  their  authority,  and 
for  which  the  appellants  alleged  they  had  no 
adequate  remedy  at  law. 

The  fifth  paragraph  alleged  that  the  In- 
corporated town  of  Osceola  was  Included 
within  the  district,  rendering  the  same  null 
and  void,  and  that  the  same  was  Included 
for  the  purpose  of  enabling  the  commission- 
ers' to  adopt  a  character  of  Improvement 
that  would  cost  more  than  three  times  30  per 
cent,  of  the  assessed  value  of  the  lands  that 
would  be  benefited  by  the  Improvement ;  that 
this  was  done  by  conspiracy  of  the  commis- 
sioners and  promoters  of  the  district  in  or- 
der that  the  town  of  Osceola  might  be  bene- 
fited at  the  expense  of  the  owners  of  real 
property  situated  in  that  part  of  the  district 
lying  outside  of  the  town  of  Osceola;  that 
according  to  this  conspiracy  and  Illegal  ar- 
rangement, the  country  property  In  the  dis- 
trict was  required  to  pay  15  times  as  much 
in  proportion  as  the  city  property. 

The  sixth  paragraph  sets  up  that  the  com- 
missioners had  made,  or  were  about  to  make, 
contracts  with  certain  of  the  appellees,  con- 
struction companies,  for  work  and  material 
contemplated  by  the  Improvement  far  in  ex- 
cess of  30  per  cent  of  the  total  assessed  val- 
ue of  the  real  property  In  the  district,  and 


therefore  far  in  excess  of  the  legal  limit  of 
the  Indebtedness  which  the  district,  under 
the  law,  could  incur. 

The  seventh  and  eighth  paragraphs  set  up 
the  manner  In  which  the  assessors  of  the  dis- 
trict made  the  assessment  of  benefits  for  the 
district  as  a  whole,  setting  out  the  manner 
in  which  they  assessed  the  benefits  on  cer-  t 
tain  corporations  owning  lands  In  the  dis- 
trict and  alleging  that  the  manner  of  as- 
sessing benefits  as  therein  set  forth  destroy- 
ed arbitrarily  the  just  proportlonment  of  the 
benefits  throughout  the  district  and  arbi- 
trarily placed  upon  certain  lands  in  the  dis- 
trict an  unjust  and  undue  proportion  of  the 
cost  of  the  improvement 

The  ninth  paragraph  set  up  that  the  arbi- 
trary and  excessive  assessment  of  benefits 
was  so  entirely  out  of  proportion  to  the  ben- 
efits to  be  received  from  the  improvement 
and  so  discriminatory  and  confiscatory,  that 
it  amounted  to  the  taking  of  private  prop- 
erty for  public  use  without  compensation, 
and  depriving  the  owners  of  their  property 
without  due  process  of  law. 

The  tenth  paragraph  alleged  that  the  com- 
missioners had  entered  Into  a  contract  with 
certain  attorneys,  agreeing  to  pay  them  3 
per  cent  of  a  bond  Issue  of  $800,000,  and  a 
contract  with  certain  engineers,  agreeing  to- 
pay  them  5  per  cent  of  such  amount;  that 
the  commissioners  borrowed  the  sum  of  $15,- 
000  from  certain  of  the  appellees,  and  paid 
over  $8,000  of  that  sum  to  the  attorneys, 
and  $7,000  to  the  engineers,  before  any  of 
the  work  contemplated  by  the  Improvement 
district  had  been  done ;  that  these  sums  were 
grossly  In  excess  of  the  reasonable  valne  of 
the  services  to  be  performed,  and  that  the 
contracts  thus  made  exceeded  the  authority 
of  the  commissioners;  that  the  attorneys 
and  engineers,  who  were  made  defendants, 
should  be  required  to  refund  the  excess  al- 
ready received  by  them,  and  the  commission- 
ers should  be  restrained  from  making  fur- 
ther payments  to  the  attorneys  or  engineers 
under  the  alleged  contract 

The  eleventh  paragraph  set  up  that  the 
commissioners  entered  Into  a  contract,  with 
certain  parties,  who  are. made  defendants, 
by  which  they  agreed  to  sell  them  the  en- 
tire bond  issue  of  the  district,  amounting  to 
$300,000;  that  the  money  for  the  bonds  was 
not  to  be  received  by  the  district  upon  the 
delivery  of  the  bonds,  but  was  to  be  paid 
from  time  to  time  in  small  sums  as  the  work 
progressed;  that  though  the  bonds  were 
nominally  sold  at  par,  and  bear  Interest  at 
the  rate  of  6  per  cent,  the  purchasers  were 
to  enjoy  the  use  of  the  money,  except  the 
amount  of  the  small  payments  to  be  made  in 
the  manner  alleged;  that  the  commissioners 
borrowed  the  sum  of  $15,000  from  those  who 
were  to  purchase  the  bonds,  which  amount 
they  distributed  to  the  attorneys  and  engi- 
neers as  alleged  In  the  preceding  paragraph, 

The  twelfth  paragraph  set  up  that  certain 
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corporations,  construction  companies,  nam- 
ing them,  claimed  to  have  contracts  with  the 
commissioners  for  the  performance  of  cer- 
tain work  for  the  district,  and  designating 
the  amounts  of  these  contracts. 

The  thirteenth  paragraph  alleged  that  the 
commissioners  were  threatening  to  carry  out 
the  contracts,  and  to  Issue  and  deliver  bonds 
to  those  who  had  agreed  to  purchase  the 
same,  and  that  they  were  threatening  to  dis- 
sipate the  proceeds  that  might  be  derived 
from  a  sale  of  the  bonds  and  the  other  funds 
of  the  district  in  the  construction  of  the  Im- 
provement, from  which  the  landowners  would 
derive  no  benefit,  and  that  such  improvement 
would  constitute  a  cloud  on  their  title. 
They  alleged  that  they  would  suffer  irrepa- 
rable Injury  by  reason  of  the  facts  com- 
plained of,  and  that  they  had  no  adequate 
remedy  at  law. 

The  prayer  was  for  an  Injunction  against 
the  commissioners  and  other  defendants 
named  in  the  complaint,  to  be  enjoined  from 
further,  other,  and  all  proceedings  looking  to 
the  completion  of  the  Improvement  in  the 
manner  alleged,  in  the  preceding  paragraphs 
of  the  complaint,  and  for  the  cancellation  of 
the  contracts  with  the  attorneys  and  engi- 
neers and  further  payment  of  any  sums  of 
money  to  them,  and  praying  that  a  master 
be  appointed  to  take  an  account  showing  the 
value  of  their  services,  and  that  these  par- 
ties be  required  to  refund  any  excess  over 
the  amounts  ascertained  by  the  master  to  be 
due  them.  And  there  was  a  prayer  also  for 
general  relief. 

The  appellees  demurred  to  the  complaint 
on  the  grounds:  First,  that  the  action  was 
premature;  second,  that  the  plaintiffs  had  a 
full,  complete,  and  adequate  remedy  at  law; 
and,  third,  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  demurrer  was  sustained  on  the 
ground  that  the  chancery  court  had  no  ju- 
risdiction. 

Hughes  &  Hughes,  of  Memphis,  Tenn., 
Lamb  &  Rhodes,  of  Osceola,  G.  A.  Cunning- 
ham, of  Blythevllle,  and  Coleman  &  Lewis, 
of  Little  Rock,  for  appellants.  J.  T.  Coston 
and  A.  F.  Barbam,  both  of  Osceola,  for  ap- 
pellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  Counsel  for  appellants  state  in  their 
abstract  that  this  appeal  "is  from  a  decree 
sustaining  a  demurrer  to  the  complaint, 
which  assailed  the  validity  of  the  organiza- 
tion of  the  Osceola  &  Little  River  road  im- 
provement district  No.  1."  And  In  their  brief 
they  contend  that  the  organization  of  the  dis- 
trict was  Invalid  under  the  decision  of  this 
court  in  Lamberson  v.  Collins,  123  Ark.  205k 
185  S.  W.  268.  In  that  case  we  held  that  a 
judgment,  establishing  a  certain  road  im- 
provement district,  was  void  because  the 
provisions  of  Act  338  of  the  Acts  of  1915,  re- 


quiring, among  other  things,  the  furnishing 
by  the  state  highway  engineer  of  preliminary 
surveys,  puna,  specifications,  and  estimates 
of  the  road  to  be  constructed  and  improved 
within  the  district  proposed,  were  not  com- 
plied with. 

The  complaint  under  review  does  not  chal- 
lenge the  validity  of  the  organization  of 
the  district,  and  no  facts  are  alleged  there- 
in to  show  that  the  judgment  of  the  county 
court,  establishing  the  district,  is  void.  The 
judgment  sustaining  the  demurrer  and  dis- 
missing the  complaint  was  grounded  upon  the 
allegations  of  the  complaint,  and  we  can  only 
look  to  the  complaint  for  a  statement  of 
facta  that  would  render  the  organization  of 
the  district  under  consideration  invalid.  Sec- 
tion 3  of  Act  338  of  the  Acts  of  1915  pro- 
vides: 

"The  order  of  the  county  court  establishing  a 
road  improvement  district  shall  have  the  force 
and  effect  of  a  judgment  and  shall  be  deemed 
conclusive,  final  and  binding  upon  all  territory 
embraced  in  said  district,  and  shall  not  be  sub- 
ject to  collateral  attack,  but  only  to  direct  at- 
tack on  appeal." 

[1-3]  In  the  absence  of  allegations  of  fact 
In  the  complaint  showing  that  the  record  of 
the  county  court  does  not  state  facts  essen- 
tial to  its  jurisdiction,  or  that  the  organiza- 
tion of  the  district  was  invalid,  we  must  hold 
that  under  the  above  and  other  sections  of 
the  statute,  the  appellants  had  a  complete 
and  adequate  remedy  at  law  for  all  the  griev- 
ances set  forth  in  their  complaint.  Act  338, 
Acts  1915,  pp.  1414-1418.  Equitable  relief 
Is  not  given  where  there  is  an  adequate  rem- 
edy at  law.  This  doctrine  applies  to  local 
assessments.  A  right  to  sue  an  official  who 
has  collected  an  invalid  tax  is  an  adequate 
remedy  at  law.  Act  338  gives  property  own- 
ers the  right  to  have  any  errors  In  the  assess- 
ments of  their  property  corrected  In  law- 
courts.  This  right  affords  them  a  com- 
plete remedy  at  law  which  precludes  a  resort 
to  chancery.  2  Page  &  Jones,  Taxation  by 
Assessment,  if  1411-1414,  and  cases  cited  in 
note. 

The  decree  is,  in  all  things,  correct,  and  it 
Is  affirmed. 


TURNER  v.  THOMASON.   (No,  87.) 
(Supreme  Court  of  Arkansas.    Jan.  8,  1917.) 

1.  Appeal  and  Ebbob  <f}=1002  —  Review  — 
Verdict— Conflicting  Evidence. 

Where  the  testimony  of  surveyors  as  to  the 
correct  line  between  plaintiff's  and  defendant's 
land  was  conflicting  and  sufficient  to  sustain 
the  verdict  rendered  after  submission  on  cor- 
rect instructions,  the  verdict  will  not  be  set 
aside. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  3935-3937;  Dec.  Dig.  «=> 
1002.] 

2.  Adverse  Possession  «=>114(1>— Evidbnck 
-Hostile  Character  or  Possession. 

Undisputed  testimony  by  plaintiff  that  he 
owned  the  strip  of  land  In  question  for  more 
than  20  years  and  had  been  in  open,  peaceable, 
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and  adverse  poneodon  of  it  for  more  than  7 
rears,  having  it  under  fence  and  claiming  it  aa 
his  own,  is  sufficient  to  show  that  his  posses- 
sion was  adverse  and  sufficient  to  give  him  title. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  f{  682,  663;  Dec.  Dig. 
*=>114<1).] 

Appeal  from  Circuit  Court,  Calhoun  Coun- 
ty; Chas.  W.  Smith,  Judge. 

Action  by  W.  L.  Thomason  against  R.  R. 
Turner  to  recover  possession  of  a  strip  of 
land.  Judgment  for  the  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

C.  L.  Poole  and  J.  S.  McKnlght,  both  of 
Hampton,  for  appellant  John  Baxter,  of 
Hampton,  and  R.  W.  Baxter,  of  Warren, 
for  appellee. 

WOOD,  J.  Appellee  and  appellant  are  ad- 
joining landowners,  appellee  owning  the 
southeast  quarter  of  the  southeast  quarter 
and  appellant  the  northeast  quarter  of  the 
southeast  quarter  of  section  11,  township 
13  south,  range  13  west.  This  suit  was 
brought  by  the  appellee  against  the  appel- 
lant to  recover  possession  of  a  strip  of  land 
from  IS  to  20  feet  wide  "nearly  all  the  way 
across  the  north  side  of  "  appellee's  40.  Ap- 
pellee alleged  that  the  appellant  took  pos- 
session of  said  strip  of  his  land  without 
right  or  permission  of  the  appellee. 

The  appellant  denied  that  be  took  posses- 
sion of  the  piece  of  land  described  in  the 
complaint,  but  stated  "the  truth  to  be  that 
the  land  be  now  occupies  and  where  he  has 
bis  fence  established  is  on  the  southern 
border  of  the  northeast  %  of  the  southeast 
K  of  section  11,  township  13  south,  range  13 
west."  He  also  set  up,  by  way  of  cross- 
complaint,  that  the  appellee  had  claimed  pos- 
session of  a  strip  of  land  along  this  border 
30  to  40  feet  wide  clear  across  the  south 
border  of  appellant's  tract 

Appellee  introduced  a  surveyor  whose  tes- 
timony tended  to  show  that  he  made  a  sur- 
vey and  established  a  lost  section  '  corner 
between  sections  11,  12,  13,  and  14.  He  en- 
ters into  detail  showing  the  surveys  that 
he  made  in  order  to  establish  this  lost  cor- 
ner. He  established  the  corner,  and  then 
measured  the  section  line  between  sections 
11  and  12,  and  proved  the  same  both  ways, 
and  found  it  to  be  short  66  links.  He  pro- 
rated this  shortage  between  the  four  40's  of 
section  11,  established  the  line  between  the 
two  40*s  In  dispute,  letting  the  appellee  bear 
one-fourth  of  the  shortage.  He  found  a 
wire  fence  there  south  of  the  line,  about  10 
feet  at  the  east  end  and  about  20  feet  at  the 
west  end.  The  fence  was  entirely  within 
appellee's  land. . 

The  appellee  testified  that  the  fence  that 
the  surveyor  testified  about  was  afterwards 
taken  away  by  him,  and  that  after  he  re- 
moved the  fence  the  appellant  took  the  posts 


and  put  his  wire  on  them,  and  is  now  claim- 
ing to  this  fence. 

Appellant  Introduced  testimony  of  survey- 
ors which  tended  to  show  that  the  line  be- 
tween appellant  and  appellee  was  south  of 
the  wire  fence;  in  other  words,  that  all 
of  the  land  occupied  by  appellant  and  in- 
closed by  his  fence  was  owned  by  him,  and 
even  more. 

11]  I.  It  thus  appears  that  there  was  a 
decided  conflict  in  the  testimony  as  to  the 
correct  line  between  the  appellant  and  the 
appellee.  The  issue  was  submitted  to  the 
jury)  upon  correct  instructions,  and  there 
was  evidence  to  sustain  the  verdict  The 
case  Is  ruled  on  the  facts  by  Tolson  v.  South- 
western Improvement  Ass'n,  07  Ark.  103, 
133  S.  W.  603,  and  Buffalo  Zinc  ft  Copper  Co. 
v.  McCarty,  189  S.  W.  355. 

[2]  II.  Even  if  appellee  had  no  title  to  the 
land  in  controversy  by  purchase,  the  evi- 
dence was  amply  sufficient  to  sustain  a  find- 
ing that  he  had  acquired  title  by  adverse 
possession.  Appellee  testified  that  he  owned 
the  land  in  question  for  more  than  20  years, 
and  had  been  in  the  open,  peaceable,  and  ad- 
verse possession  of  it  for  more  than  7  years, 
having  same  under  fence  and  claiming  it  as 
his  own. 

The  undisputed  testimony  brings  appel- 
lee's contention  in  this  respect  within  the 
rule  announced  in  Goodwin  v.  Garibaldi,  83 
Ark.  74,  102  S.  W.  706,  where  we  held  that: 

"When  he  takes  possession  of  the  land  under 
the  belief  that  he  owns  it  incloses  it,  and 
holds  it  continuously  for  the  statutory  period 
under  claim  of  ownership  without  any  recog- 
nition of  the  possible  right  of  another  thereto 
on  account  of  mistake  in  the  boundary  line,  such 
possession  and  holding  is  adverse,  and,  when 
continued  for  the  statutory  period,  will  divest 
the  title  of  the  former  owner  who  has  been  thus 
excluded  from  possession." 

The  judgment  is  correct,  and  it  Is  there- 
fore affirmed. 


BURRUS  v.  BUTT  et  al.    (No.  95.) 

(Supreme  Court  of  Arkansas.    Jan.  8,.  1917.) 

Do  web  «=»107— Rents  and  Profits. 

Under  Kirby's  Dig.  |  77,  providing  that 
until  the  widow's  dower  be  apportioned  the 
court  shall  order  such  sums  to  be  paid  to  her 
out  of  the  rent  of  the  real  estate  as  shall  be  in 
proportion  to  her  interest  therein,  an  adminis- 
trator of  a  deceased  widow  cannot  recover  rents 
on  her  unassigned  dower  interest  in  real  estate 
unless  she  has  prosecuted  her  claim  therefor  in 
her  lifetime;  section  4692,  providing  that  the 
representative  of  any  person  to  whom  rents 
shall  have  been  due  and  unpaid  at  the  time  of 
such  person's  death  may  have  the  same  remedy 
against  the  tenant  or  his  representative  for  the 
recovery  thereof  that  deceased  might  have  had, 
not  applying. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent, 
g.  |i  180-188;  Dec.  Dig.  «=>107.] 


dS 


Appeal  from  Circuit  Court,  Mississippi 
County;  W.  J.  Driver,  Judge. 
Action  by  J.  J.  Burrus,  administrator. 
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against  Katie  Butt  and  others.  From  de- 
cree for  defendants,  plaintiff  appeals.  Af- 
firmed. 

J.  T.  Coston,  of  Osceola,  for  appellant 
Churchill  M.  Buck,  of  Blythevllle,  for  appel- 
lees. 

HUMPHREYS,  J.  James  W.  Martin  died 
on  the  10th  day  of  January,  1912,  leaving 
his  widow,  Mrs.  S.  B.  Martin.  In  April, 
1914,  slv.'  commenced  a  suit  in  the  probate 
court  of  the  Chicka&awba  district  of  Missis- 
sippi county  against  the  appellees  herein  for 
an  assignment  of  dower.  The  cause  was 
tried  in  the  probate  and  appealed  to  the 
circuit  court,  where  she  obtained  an  inter- 
locutory decree  for  her  dower  Interest  in  the 
N.  W.  %  of  section  5,  S.  V*  S.  E.  %  of  section 
21,  8.  W.  %  of  section  22,  N.  W.  %  of  section 
27,  and  the  N.  %  of  section  28,  all  in  town- 
ship 15  north,  range  12  east.  Commissioners 
were  appointed  to  assign  the  dower,  but  be- 
fore the  dower  was  assigned  the  widow  died 
intestate,  and  the  cause  was  revived  in  the 
name  of  J.  J.  Burrus,  administrator.  The 
administrator  then  moved  for  rents,  which 
motion  was  overruled.  He  excepted  and 
prayed  an  appeal  to  the  Supreme  Court. 
That  case  was  styled  Burrus  v.  Butt  et  aL, 
and  is  reported  in  118  Ark.  335,  176  S.  W. 
308.  Mrs.  Martin  did  not  ask  for  rent  in 
that  case.  Rents  and  mesne  profits  were 
not  issues  therein  until  after  her  death,  and 
then  made  so  on  the  motion  of  her  adminis- 
trator. It  was  not  held  in  the  case  of  Burrus 
v.  Butt,  supra,  that  the  administrator  could 
maintain  an  independent  action  in  any  other 
forum  for  rents.  The  court  remarked  in 
rendering  the  opinion  that,  if  the  adminis- 
trator bad  any  right  to  recover  any  rents 
and  profits,  he  must  assert  it  in  an  original 
action  in  another  forum.1  The  administrator 
then  brought  this  suit  for  rents  and  profits 
against  appellees  in  the  Chlckasawba  district 
of  Mississippi  county  for  one-third  of  the 
rents  and  profits  for  the  years  1912  and  1913 
on  said  real  estate.  A  demurrer  was  sus- 
tained to  the  complaint,  the  bill  dismissed, 
and  the  cause  is  here  on  appeal. 

The  question  is  now  directly  presented  to 
us  whether  the  administrator  of  a  deceased 
widow  can  recover  rents  on  her  unassigned 
dower  Interest  in  real  estate  unless  she  had 
prosecuted  her  claim  therefor  in  her  life- 
time. Appellant  cites  section  77,  Kirby's 
Digest,  in  support  of  this  contention  that 
the  cause  of  action  for  rents  and  profits  sur- 
vives to  the  administrator  of  the  widow. 
Said  section  reads  as  follows: 

"Until  the  widow's  dower  be  apportioned,  the 
court  shall  order  such  sums  to  be  paid  to  her 
out  of  the  rent  of  the  real  estate  as  shall  be  in 
proportion  to  her  interest  therein." 

In  the  second  edition  of  Scribner  on  Dower 
It  is  laid  down  as  a  general  rule  that,  if  a 
widow  die  before  the  damages  for  the  deten- 
tion of  the  dower  interest  in  the  land  is  as- 


certained, the  right  to  rent  Is  entirely  lost, 
and  that  no  action  can  be  maintained  by" 
the  executor  for  the  rents  and  profits.  Scrib- 
ner on  Dower  (2d  Ed.)  voL  2,  |  50. 

The  statute  In  question  is  personal  to  the 
widow.  It  is  a  mere  privilege.  1$  la  not  that 
character  of  action  which  survives  to  the 
widow's  representative. 

Appellant  has  also  called  our  attention  to 
section  4692,  Kirby's  Digest,  in  the  chapter 
on  "Landlord  and  Tenant"  The  section 
reads  as  follows: 

"The  executor  or  administrator  of  any  person 
to  whom  any  rents  shall  have  been  due  and  un- 
paid at  the  time  of  the  death  of  such  person,  may 
have  the  same  remedy  by  action  against  the 
tenant,  his  executor  or  administrator,  for  the 
recovery  thereof  that  the  testator  or  intestate 
might  have  had." 

This  section  could  only  apply  to  such  ac- 
tions as  survive  to  the  administrator.  If 
the  widow  had  applied  for  rents  in  the  origi- 
nal action  under  section  77,  Kirby's  Digest 
she  could  have  recovered  rents  prior  to  the 
assignment  of  dower,  and  until  dower  was 
assigned.  Not  having  applied,  no  action  sur- 
vives to  her  administrator.  The  demurrer  to 
the  complaint  was  properly  sustained,  and, 
there  being  no  error  in  the  record,  the  decree 
dismissing  the  bill  is  affirmed. 


BIBELLN  t.  HOLDER  et  al  (No.  78.) 
(Supreme  Court  of  Arkansas.  Jan.  1, 1917.) 

1.  Equity   <s=»375— Continuance— Grounds 
—Discretion. 

Where,  by  repeated  continuances,  defendant 
had  procured  a  delay  of  the  trial  for  a  year 
after  the  issues  were  made  up,  it  was  not  an 
abuse  of  discretion  to  deny  a  further  continu- 
ance, though  defendant  and  his  regular  attor- 
ney were  absent,  where  another  attorney  was 
procured  and  defendant's  son  was  present  with 
all  of  defendant's  witnesses. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  §§  785,  786;  Dec.  Dig.  «=>375.] 

2.  Equity  «=>227— Demurreb  —  Filing  Out 
of  Time. 

Where  issues  were  made  up  more  than  a 
year  before  trial,  it  was  not  an  abuse  of  chan- 
cellor's discretion  to  refuse  to  permit  the  filing 
of  a  general  demurrer  on  the  day  on  which  the 
case  comes  on  for  trial. 

[Ed.  Note.— -For  other  cases,  see  Equity,  Cent 
Dig.  I  513;  Dec  Dig,  «=>227J 

3.  Appeal  and  Ebbob  «=>1009(4)— Review— 
Equity  Case. 

A  chancellor's  finding  not  clearly  against  the 
preponderance  of  evidence  must  be  sustained. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8974;  Dec.  Dig.  «=>1009 
(4).] 

4.  Chattel  Mortgages  <S=>265 — Payment — 
Burden  of  Proof. 

As  against  the  holder  of  a  second  chattel 
mortgage,  the  holder  of  a  first  mortgage,  who 
has  collected  money  due  the  mortgagor  to  an 
amount  in  excess  of  the  first  mortgage,  has  the 
burden  of  proving  that  the  first  mortgage  has 
not  been  paid. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  §g  545-647;  Dec.  Dig,  «=> 
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Appeal  from  Logan  Chancery  Court ;  W. 
A.  Falconer,  Chancellor. 

Action  by  A  A  Holder  and  others  against 
S.  A  Rlbelln  and  others.  Judgment  for 
plaintiffs,  and  defendant  named  appeals. 
Affirmed. 

Jno.  P.  Roberts,  of  Booneville,  for  ap- 
pellant J.  H.  Evans,  of  Booneville,  for  ap- 
pellees. 

HUMPHREYS,  J.  On  the  5th  day  of  May, 
1912,  (one  of  the  defendants  O.  N.  McCor- 
mack,  being  Indebted  to  the  appellant,  S.  A" 
Ribelin,  in  the  sum  of  $389.41,  executed  a 
chattel  mortgage  on  certain  machinery  used 
In  a  gin  and  other  personal  property  to  se- 
cure said  indebtedness  and  to  further  secure 
the  payment  of  $100  which  the  said  S.  A 
Ribelin  had  paid  the  Bank  of  Belleville  for 
him  and  to  further  secure  any  other  indebt- 
edness which  the  said  C.  N.  McCormack 
might  owe  the  said  a  A  Ribelin  on  the  20th 
day  of  October,  1912.  Nearly  two  years 
thereafter,  O.  Ni.  McCormack  executed  a 
chattel  mortgage  on  a  large  part  of  the  same 
property  to  J.  J.  Hall,  B.  Nixon,  C.  M.  Gil- 
liam, and  A  A  Holder,  to  secure  an  indebt- 
edness due  them  for  $360.32,  subject  to  the 
mortgage  in  favor  of  S.  A  Ribelin  for  $339, 
reciting  that  the  mortgage  was  given  to  S. 
A  Ribelin  in  the  spring  of  1912.  In  the  sum- 
mer or  fall  of  1914,  C.  N.  McCormack  sold 
the  major  portion  of  said  property  so  mort- 
gaged, as  well  as  other  property,  to  S.  A. 
Ribelin,  in  satisfaction  of  all  indebtedness 
due  Ribelin  by  McCormack,  and  Ribelin  made 
disposition  of  said  property.  During  tbe 
years  1912,  1913,  and  1914,  Ribelin  advanced 
bagging  and  ties,  groceries,  etc.,  to  McCor- 
mack, who  was  in  the  ginning  business,  and 
collected  from  McCormack's  customers  most 
of  the  money  charged  for  ginning.  He  col- 
lected about  $2,100.  This  suit  was  brought 
by  A  A  Holder,  C.  N.  Gilliam,  and  B.  Nixon 
against  C.  N.  McCormack,  S.  A  Ribelin,  and 
J.  J.  Hall  in  the  Southern  district  of  the  Lo- 
gan chancery  court,  seeking  a  return  of  the 
mortgaged  property  from  appellant,  and 
praying  that  said  property  be  sold  to  satisfy 
the  amount  rightfully  due  appellant,  and 
that  the  balance  be  applied  to  the  payment 
of  the  debt  due  from  McCormack  to  appel- 
lees. Hall  was  made  a  party  defendant  be- 
cause he  would  not  unite  with  the  other  par- 
ties as  a  party  plaintiff.  An  answer  was  fil- 
ed to  the  complaint  denying  all  the  material 
allegations  therein  and  alleging  that  the 
mortgaged  property  was  turned  over  by  the 
mortgagor,  McCormack,  to  the  appellant  to 
satisfy  the  indebtedness  due  him,  and  that 
the  property  so  taken  was  of  less  value  than 
bis  claim. 

The  complaint  was  filed  on  the  12th  day  of 
January,  1915.  The  answer  was  filed  on 
February  2,  1915.  The  cause  was  continued 
from  time  to  time  on  the  application  of  ap- 
pellant until  the  7th  day  of  February,  1916. 
191  S.W.-15 


The  last  continuance  was  had  in  September, 
1915,  at  which  time  the  cause  was  set  for 
trial  on  the  first  day  of  February,  1916,  term 
of  said  court,  at  9  o'clock  a.  m.  On  that  day 
neither  the  appellant  nor  his  attorneys  ap- 
peared, and  the  cause  was  passed  until  9 
o'clock  a.  m.  the  following  day.  Judge  Prld- 
dy,  one  of  the  attorneys  for  appellant,  had 
been  elected  to  the  circuit  bench,  and  Mr. 
Chambers,  his  partner,  telephoned  that  he 
was  engaged  in  the  trial  of  a  cause  in  the 
probate  court  at  Danville.  Appellant  then 
employed  Jno.  P.  Roberts  to  represent  him. 
The  cause  was  passed  until  2  o'clock  in  the 
afternoon,  at  which  time  a  continuance  was 
asked  for  the  reason  that  Jno.  P.  Roberts 
had  just  been  employed  and  was  not  familiar 
with  the  case.  The  motion  for  continuance 
was  overruled,  and  appellant  excepted.  He 
then  asked  permission  to  file  a  general  de- 
murrer to  tbe  complaint  The  court  denied 
the  request  and  appellant  excepted.  The 
cause  proceeded  to  trial  on  oral  evidence. 
The  chancellor  found  that,  at  the  time  ap- 
pellant took  the  property  mortgaged  to  ap- 
pellees, C.  N.  McCormack  did  not  owe  appel- 
lant anything  that  was  secured  by  the  mort- 
gage given  by  McCormack  to  Ribelin  on  the 
25th  day  of  May,  1912,  and  due  October  20, 
1912.  He  also  found  that  the  property  in 
question  exceeded  in  value  the  amount  due 
by  McCormack  to  appellees.  He  gave  judg- 
ment against  appellant  for  the  amount  due 
appellees  by  McCormack  and  ordered  ap- 
pellees to  surrender  to  appellant  all  securi- 
ties which  they  held  from  the  defendant  Mc- 
Cormack and  ordered  that  execution  issue  on 
said  judgment  Appellant  excepted.  He  ob- 
tained time  to  file  his  bill  of  exceptions, 
which  was  done,  and  this  cause  is  here  on 
appeal. 

Appellant  contends  that  the  chancellor 
abused  his  discretion  in  denying  the  contin- 
uance and  in  refusing  to  permit  him  to  file 
a  demurrer.  He  also  contends  that  the  judg- 
ment rendered  by  the  chancellor  is  contrary 
to  a  preponderance  of  the  evidence  or  Is  not 
supported  by  a  preponderance  of  the  evi- 
dence. 

[1  ]  There  is  no  showing  that  appellant  lost 
any  of  his  rights  on  account  of  the  court  forc- 
ing him  to  trial.  His  son  who  attended  to 
all  his  business  was  present  with  all  of  his 
witnesses.  He  was  ably  represented  by  coun- 
sel. We  cannot  see  any  abuse  of  discretion 
by  the  chancellor  in  refusing  the  continuance. 

[2]  The  Issues  were  made  up  more  than  a 
year  before  the  trial,  and  it  was  not  an  abuse 
of  the  chancellor's  discretion  to  refuse  to 
permit  appellant  to  file  a  general  demurrer 
on  the  eve  of  the  trial. 

[3]  We  have  read  the  evidence  carefully  to 
see  whether  the  findings  of  the  chancellor 
were  contrary  to  a  preponderance  of  the  evi- 
dence. Appellant  kept  an  account  between 
himself  and  G.  N.  McCormack  covering  the 
whole  period  of  time  and  contented  himself 
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on  the  trial  with  memoranda  Instead  of  pro- 
ducing his  books.  The  memoranda  from 
which  he  testified  touched  only  one  side  of 
the  account  He  could  not  give  the  total 
amount  of  credits,  nor  the  dates  thereof  to 
which  C.  N.  McOormaek  was  entitled.  He 
had  been  notified  by  counsel  for  appellees  to 
bring  his  books,  and  his  only  excuse  for  not 
doing  so  was  Inconvenience.  O.  N.  McCor- 
mack  did  not  keep  an  account  and  testified 
that,  when  they  had  settlements,  the  account 
and  old  notes  were  taken  Into  consideration 
and  that  he  would  execute  a  new  note  for 
any  balance  that  he  might  owe  appellant. 

[4]  Appellant  received  more  than  $2,100 
in  cash  on  his  claim,  and  the  burden  was 
placed  upon  him  by  all  the  circumstances  of 
this  case  to  show  the  items  of  debit  and  cred- 
it in  the  account  he  kept  between  C.  N. 
McCormack  and  himself.  In  the  case  of 
Goerke  v.  Rodgers,  75  Ark.  72,  86  S.  W.  837, 
it  was  said  that  the  findings  of  chancellors 
are  persuasive.  In  the  case  of  Johnson  v. 
Elder,  92  Ark.  85,  121  8.  W.  1066,  the  court 
said: 

"Where  the  chancellor's  finding  is  not  clearly 
against  the  preponderance  of  the  evidence,  it 
moat  be  sustained." 

The  decree  of  the  chancellor  in  this  cause 
is  not  against  the  preponderance  of  the  evi- 
dence, and  It  is  in  all  things  affirmed. 


B.  O.  BARNETT  BROS.  v.  WESTERN 
ASSUR.  CO.  et  al  .  (No.  38.) 

(Supreme  Court  of  Arkansas.    Dec.  11,  1916.) 

1.  Appeal  and  Ebbob  «=>702(1)— Review— 
Instructions. 

The  Supreme  Court  must  have  an  abstract 
of  the  instructions  given  to  review  the  refusal 
to  give  an  instruction  asked  by  appellants; 
failure  to  abstract  the  instructions  being  a 
waiver  of  objection  to  one. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  2936-2938 ;  Dec.  Dig.  «=> 
702(1).J 

2.  Appeal  and  Ebrob  <s=499(3)— Resebva- 
tion  of  Grounds  of  Review— Evidence. 

Where  the  record  does  not  show  that  appel- 
lants asked  the  trial  court  to  exclude  the  testi- 
mony of  a  witness,  the  Supreme  Court  cannot 
consider  the  assignment  of  error  that  the  trial 
court  erred  in  overruling  appellants'  motion  to 
exclude  the  witness'  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2297;  Dec.  Dig.  <8=>499 
(3).] 

3.  Appeal  and  Ebbob  <8=»907(4)— Review— 
Sufficiency  of  Evidence — Abstract. 

Where  it  is  insisted  that  the  evidence  is  not 
legally  sufficient  to  sustain  the  verdict,  there 
must  be  an  abstract  of  all  the  testimony  in  the 
case;  otherwise  the  Supreme  Court  must  in- 
dulge the  presumption  that  there  was  sufficient 
evidence  to  warrant  the  trial  court  in  sub- 
mitting the  case  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2911;  Dec.  Dig.  «=907(4).) 


4.  Appeal  and  Ebbob  <8=> 301— Presentation 
of  Objections— Instbuctions— Motion  fob 
Njs  w  Trial 

Where  appellants  did  not  make  alleged  er- 
rors in  the  instruction  given  for  appellees 
grounds  of  their  motion  for  new  trial,  appel- 
lants will  be  deemed  to  have  waived  such  errors. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  if  1748,  1753-1755;  Dec 
Dig.  <8=301.] 

5.  New  Tbial  <s=»143(l)— Verdict— Impeach- 
ment bt  Jubors. 

Statements,  made  after  trial,  by  members  of 
the  jury  to  the  presiding  judge,  to  the  effect  that 
ihey  had  rendered  their  verdict  without  regard 
to  the  law  or  the  evidence,  and  had  done  ap- 
pellants an  injustice  in  rendering  verdict  against 
them,  were  incompetent  to  impeach  the  verdict 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |f  290,  291 ;  Dec.  Dig.  «=»143(1).] 

Appeal  from  Circuit  Court,  Hot  Spring 
County;  W.  H.  Evans,  Judge. 

Suit  by  E.  O.  Barnett  Brothers  against  the 
Western  Assurance  Company  and  others. 
From  a  judgment  for  defendants,  plaintiff 
appeals.   Judgment  affirmed. 

Oscar  Barnett,  of  Malvern,  for  appellant 
Mehaffy,  Reid  &  Mebaffy,  of  Little  Rock,  for 
appellees. 

HART,  J.  Appellants  sued  appellees  to 
recover  on  a  fire  Insurance  policy  issued  by 
the  Western  Assurance  Company  in  their 
favor  on  a  dwelling  house  situated  in  the 
town  of  Malvern.  Appellees  denied  liability 
and  set  up  several  grounds  of  defense.  The 
case  was  tried  before  a  Jury,  which  returned 
a  verdict  in  favor  of  appellees.  From  the 
judgment  rendered,  appellants  prosecute  this 
appeal. 

[1]  Counsel  for  appellants  insist  that  the 
judgment  should  be  reversed  because  the 
court  erred  In  refusing  a  certain  Instruction 
requested  by  them.  We  need  not  set  out  this 
instruction,  for  we  cannot  consider  this  al- 
leged error.  Appellants  have  failed  to  ab- 
stract the  other  Instructions  given  by  the 
court.  It  Is  true  they  Insist  that  no  other 
instruction  presenting  the  theory  contained 
In  this  Instruction  was  given;  but  this  was 
a  question  for  the  court,  and  under  the  uni- 
form and  repeated  rulings  of  this  court  we 
must  have  an  abstract  of  the  instructions 
given  in  order  to  see  whether  there  was  er- 
ror in  refusing  to  give  an  instruction  asked 
by  an  appellant  We  must  therefore  take 
their  action  as  a  waiver  of  the  objection  to 
the  instruction.  St.  L.,  I.  M.  &  S.  Ry.  Co. 
v.  Boyles,  78  Ark.  374,  95  S.  W.  783;  De 
Queen  &  Eastern  Ry.  Co.  v.  Thornton,  98 
Ark.  61,  135  S.  W.  822;  Reeves  v.  Hot 
Springs,  103  Ark.  430,  147  S.  W.  445;  Kel- 
ler v.  Sawyer,  104  Ark.  375,  149  S.  W.  334. 

[2]  It  was  also  contended  that  the  court 
erred  In  overruling  appellants'  motion  to  ex- 
clude the  testimony  of  the  witness  A.  H. 
Kelley.  The  record  does  not  show  that  ap- 
pellants asked  the  court  to  exclude  the  tes- 
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ttmony  of  this  witness,  and,  under  the  set- 
tled rules  of  the  court,  we  cannot  consider 
this  assignment  of  error. 

[3]  It  is  also  insisted  that  the  evidence 
does  not  warrant  the  verdict.  In  cases 
where  it  Is  insisted  that  the  evidence  is  not 
legally  sufficient  to  sustain  the  verdict,  there 
must  be  an  abstract  of  all  testimony  In  the 
case.  In  this  instance  appellants  have  only 
given  excerpts  from  the  testimony  of  some 
of  the  witnesses  and  have  not  made  an  ab- 
stract of  the  testimony  as  required  by  rules 
of  the  court  We  must  therefore  indulge  the 
presumption  that  there  was  sufficient  evi- 
dence to  warrant  the  trial  court  In  submit- 
ting the  case  to  the  jury.  Queen  of  Arkansas 
Ins.  Co.  v.  Royal,  102  Ark.  95,  143  S.  W.  G96. 

[4]  It  Is  also  Insisted  that  the  court  erred 
in  the  Instruction  given  on  behalf  of  appel- 
lees. Appellants  did  not  make  these  alleged 
errors  as  grounds  of  their  motion  for  a  new 
trial,  and,  not  having  done  so,  they  will  be 
deemed  to  have  waived  them.  Hallways  Ice 
Co.  v.  Howell,  117  Ark.  198,  174  S.  W.  241; 
St  I.  M.  &  S.  By.  Co.  v.  Jacks,  105  Ark. 
347,  151  S.  W.  700. 

The  bill  of  exceptions  contains  the  recital 
that  it  Is  admitted  by  the  court  that  the 
members  of  the  trial  Jury  came  to  the  pre- 
siding judge  after  the  trial  was  over  and 
told  Mm  that  they  had  rendered  their  ver- 
dict without  regard  to  the  law  or  the  evi- 
dence and  had  done  appellants  an  injustice 
in  rendering  a  verdict  against  them. 

[I]  Counsel  for  appellants  set  this  up  as 
one  of  their  grounds  for  a  new  trial.  It  is 
weU  settled  in  this  state  that  the  affidavit 
of  a  juror  or  evidence  of  statements  made 
after  the  trial  by  a  juror  is  not  competent 
to  Impeach  a  verdict  in  which  he  has  joined. 
Griffith  v.  Mosley,  70  Ark.  244,  67  S.  W.  309, 
and  cases  cited;  Fain  v.  Goodwin,  35  Ark. 
109;  Pleasants  v.  Heard,  15  Ark.  403.  The 
reason  given  is  that,  if  it  were  permissible  to 
impeach  a  verdict  by  the  affidavits  of  Ju- 
rors or  third  parties  as  to  statements  al- 
leged to  have  been  made  after  the  trial  by 
one  of  the  jurors,  then  the  solemn  act  of 
the  jury  would  be  defeated.  Again,  the  ad- 
mission of  such  evidence  would  open  the 
door  to  tampering  with  Jurymen  after  their 
discharge,  and  would  also  fnrntsh  to  dis- 
satisfied and  corrupt  Jurors  the  means  of 
destroying  the  verdict  to  which  they  assent- 
ed. The  same  reasons  of  public  policy  which 
would  render  It  improper  to  permit  a  juror 
to  impeach  bis  own  verdict,  for  the  miscon- 
duct of  himself,  or  his  fellows,  by  affidavit 
would  apply  to  admissions  made  by  him  to 
the  trial  judge  after  rendering  the  verdict 
and  after  having  been  discharged  from  the 
case.  Many  other  authorities  sustaining  the 
rule  will  be  found  in  a  case  note  to  Ann. 
Cas.  1913D,  at  page  1194. 

The  judgment  will  be  affirmed. 
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THOMAS  v.  THOMAS  et  aL  (No.  94.) 
(Supreme  Court  of  Arkansas.    Jan.  8,  1917.) 

1.  GUABDIAN  AND  WaBD  «=»  148— ALLOW- 
ANCE fob  Expenses  or  Wabd— Amount. 

Under  Kirby's  Dig.  f  3792,  providing  that 
the  guardian  shall  not  be  allowed  more  than 
the  clear  income  of  the  estate  for  maintenance 
and  education  of  the  ward  unless  the  expendi- 
ture is  directed  by  the  probate  court,  where  a 
guardian  collected  a  total  of  about  $200  from 
the  ward's  estate  and  took  credit  for  $160  for 
board,  clothing,  etc,  most  of  which  was  fur- 
nished prior  to  the  appointment  as  guardian  and 
without  the  intention  at  the  time  to  charge  the 
ward  therefor,  the  charge  was  a  fraud,  and  the 
ward  could  recover  therefor. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  8  497;  Dec.  Dig.  «J=»148J 

2.  Guabdian  and  Wabd  «=> 54— Disposition 
oir  Wabd's  Funds— Liability  of  Guabdian 
— Interest. 

Where  the  court  ordered  sale  of  the  ward's 
land  on  three  months'  credit  and  there  was  no 
showing  that  any  interest  was  charged,  or  that 
the  guardian  received  any  interest,  ne  was  not 
chargeable  with  interest  until  after  a  reason- 
able time  in  which  to  lend  the  money  had 
elapsed. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  ii  242-253;  Dec.  Dig.  «=>54.] 

3.  Guabdian  and  Wabd  «3=>176— Guabdian'b 
Bonds— Liability  of  Bondsmen. 

Where  the  guardian,  after  he  and  his  bonds- 
men were  discharged,  secured  an  extra  and  un- 
warranted allowance,  his  bondsmen  were  not 
liable  to  the  ward  therefor. 

Ed.  Note.— For  other  cases,  see  Guardian  and 
"ard,  Dec.  Dig.  «=>176.J 

4.  Guabdian  and  Wabd  «J=»54— Disposition 
of  Wabd's  Funds— Liability  of  Guabdian 
— Interest. 

Where  the  guardian  collected  funds  of  the 
ward  and  secured  an  allowance  to  himself  there- 
from, and  there  was  no  showing  that  he  loaned 
out  the  funds  at  a  rate  of  interest  in  excess  of 
6  per  cent,  only  the  legal  rate  of  6  per  cent 
should  be  allowed  the  ward  on  proof  that  the 
allowance  was  fraudulent. 
LEd.  Note. — For  other  cases,  see  Guardian  and 
ard,  Cent.  Dig.  5§  242-253;  Dee.  Dig.  «=>54.] 

Appeal  from  Clay  Chancery  Court;  Chas. 
D.  Frierson,  Chancellor. 

Suit  by  Ivan  Thomas  against  Marlon 
Thomas  and  others.  Decree  dismissing  the 
bill,  and  complainant  appeals.  Reversed,  and 
decree  entered  for  complainant 

J.  L.  Taylor,  of  Corning,  for  appellant  G. 
B.  Oliver,  of  Corning,  for  appellees. 

HUMPHREYS,  J.  Marlon  Thomas  became 
the  guardian  of  his  son,  the  appellant  on  the 
1st  day  of  April,  1905.  W.  D.  Polk  and  H.  H. 
Williams  signed  the  guardian's  bond  as  sure- 
ties. Ivan  Thomas,  the  appellant,  was  11 
years  of  age  at  the  time,  and  his  entire  es- 
tate consisted  of  an  undivided  interest  in 
the  S.  W.  %  of  the  N.  W.  section  10,  town- 
ship 21,  range  4  east  in  Clay  county,  Ark. 
On  application  of  the  guardian  the  land  was 
sold  on  November  27,  1905,  on  three  months 
credit  The  portion  of  purchase  money  due 
appellant  amounted  to  $203.35.  On  the  14th 
day  of  February,  1906,  the  guardian  filed  his 
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first  and  final  settlement,  In  which  he  took 
credit  for  $160  by  voucher  No.  3,  representing 
an  allowance  made  by  the  probate  court  to 
the  guardian  on  the  14th  day  of  February, 
1906,  for  board,  clothing,  and  doctor's  bills 
for  the  years  1902, 1903,  1904,  and  1905.  On 
the  same  date,  the  probate  Judge  restated  the 
account  filed,  and  found  the  guardian  owed 
appellant  $8.21,  and  directed  that  the  guard- 
ian and  his  bondsmen  be  discharged  upon  the 
payment  of  said  sum  into  court  On  the 
25th  day  of  April  following,  the  guardian 
paid  said  amount  to  the  clerk  of  the  court. 
On  July  23,  1906,  the  guardian  presented  a 
claim  to  the  court  for  clothes  and  board  in 
the  sum  of  $821  from  the  fourth  Monday  of 
April  to  the  fourth  Monday  in  July,  which 
account  was  allowed  and  ordered  paid.  The' 
clerk  then  paid  said  sum  to  the  guardian. 

Appellant  brought  this  suit  In  equity 
against  bis  guardian,  Marlon  Thomas,  and 
his  bondsmen,  H.  H.  Williams  and  W.  D. 
Polk,  to  falsify  and  surcharge  the  account, 
alleging: 

"That  the  guardian  failed  to  charge  himself 
with  interest  on  the  sum  collected  from  the  sale 
of  said  real  estate  from  the  date  of  sale  until 
his  final  settlement;  that  he  took  credit  for 
$160  for  board  and  clothing  and  doctor's  bills 
and  credit  for  $821  for  board  and  clothing; 
that  the  item  of  $160  was  greatly  in  excess  of 
the  income  of  the  estate;  that  said  sum  was 
never  paid  out  or  expended  for  appellant's  ben- 
efit; and  that  said  guardian  never  intended  to 
make  any  charge  on  these  items  at  the  time  they 
were  furnished:  that  during  the  years  1902- 
1905  the  appellant  was  living  with  his  guard- 
ian, who  was  his  father,  as  a  member  of  his 
family,  receiving  support  from  said  defendant 
and  rendering  services  required  by  parents  of 
their  children,  which  services  so  rendered  by  ap- 
pellant were  sufficient  compensation  for  his 
board,  clothes,  etc. ;  that  these  facts  were  fraud- 
ulently concealed  from  the  probate  court  at  the 
time  he  presented  his  claim  for  same.'* 

An  answer  was  filed  denying  the  material 
Issues,  which  answer  contained  a  demurrer 
to  the  complaint.  The  cause  was  heard  on 
the  pleadings  and  depositions.  The  chancel- 
lor dismissed  the  bill,  and  this  cause  is  here 
on  appeal. 

[1]  Section  8792  of  Kirby's  Digest  provides 
that  the  guardian  shall  not  be  allowed  more 
than  the  clear  income  of  the  estate  for  the 
maintenance  and  education  of  the  ward  un- 
less the  expenditure  Is  directed  by  the  pro- 
bate court  In  construing  this  statute,  our 
court  said,  in  the  case  of  Campbell  v.  Clark, 
63  Ark.  450,  39  S.  W.  262,  that: 

"The  language  of  this  statute  could  not  well 
be  made  stronger  than  it  is,  and  we  are  of  the 
opinion  that  it  was  intended  to  be,  and  is,  man- 
datory. This  statute,  in  our  opinion,  takes  from 
the  probate  court  the  discretion  to  approve  the 
expenditures  of  a  guardian  for  the  maintenance 
and  education  of  his  ward,  so  far  as  they  ex- 
ceed the  income  of  the  ward's  estate,  unless 
such  expenditures  have  been  made  under  the  di- 
rection of  the  court" 

It  was  also  said  In  that  case  that  if  the 
guardian  obtained  credits  in  bis  final  settle- 
ment for  sums  which  he  bad  not  expended 
for  the  benefit  of  his  ward,  it  would  be  such 
a  fraud  as  would  warrant  a  court  of  chan- 
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eery 'in  restating  and  correcting  such  settle- 
ment In  the  case  of  Nelson  v.  Cowling,  77 
Ark.  351,  91  S.  W.  773, 113  Am.  St  Bep.  155, 
this  court  decided  that  if  a  guardian  dW  not 
account  for  money  he  had  received  as  guard- 
ian, It  was  within  the  jurisdiction  of  the 
chancery  court  on  complaint  to  correct  the 
account  in  that  particular. 

The  undisputed  evidence  In  this  case  shows 
that  the  guardian  collected  $203.35  from  the 
estate  of  appellant  and  that  he  took  credit 
for  $160  for  board,  clothing,  etc.,  which  he 
bad  not  expended  for  appellant  out  of  the 
money  so  collected.  This  credit  for  board 
and  clothing  covered  a  period  almost  entire- 
ly prior  to  his  appointment  as  guardian  for 
his  son.  At  that  time,  appellant  was  living 
at  home  with  his  father  in  the  relationship 
of  parent  and  child;  the  father  bad  no  in- 
tention whatever  of  charging  his  son  any 
board  for  the  years  1902,  1903,  1904,  and 
1905.  The  charge  was  clearly  an  after- 
thought and  had  the  effect  of  absorbing  the 
entire  estate  of  the  boy.  This  could  not  be 
done  without  first  obtaining  an  order  from 
the  probate  court.  It  was  clearly  .a  fraud  in 
the  law  which. courts  of  chancery  will  recog- 
nize. 

[2]  It  Is  contended  that  the  guardian 
should  be  charged  with  interest  from  Novem- 
ber 27,  1905,  the  date  of  the  sale  of  the  land, 
until  April  25,  1906.  We  cannot  agree  with 
counsel  for  appellant  In  this  contention.  In 
the.  first  place,  it  is  not  shown  that  the  guard- 
ian received  any  interest  from  the  purchaser 
of  the  real  estate  at  the  time  the  purchase 
money  was  paid.  The  court  ordered  the  land 
sold  on  a  i  credit  of  three  months,  and  there 
is  no  showing  that  any  Interest  was  charged 
on  the  purchase  price.  After  receiving  the 
money,  the  guardian  would  have  a  reasonable 
time  to  lend. the  money  before  he  would  be 
chargeable  with  interest  He  did  not  receive 
the  money  until  February  14,  1906,  the  date 
he  made  his  final  settlement  and  procured 
his  discharge. 

[3]  It  is  also  contended  that  the  bondsmen 
are  not  responsible  for  $821  charged  by  the 
guardian,  .Marion  Thomas,  for  board  and 
clothing  from  the  first  Monday  in  April,  1906, 
to  the  first  Monday  in  July,  1906,  for  the  rea- 
son that  this  credit  was  obtained  by  the 
guardian,  after  he  and  his  bondsmen  were  dis- 
charged. They  are  correct  in  this  contention. 

[4]  It  is  contended  by  appellant  that  what- 
ever balance  is  found  due,  after  the  account 
is  corrected,  from  the  guardian  and  his 
bondsmen  to  appellant  should  bear  10  per 
cent  Interest  from  the  date  of  final  settle- 
ment to  the  present  time.  There  is.  nothing  in 
the  record  to  show  that  this  money  was 
loaned  by  the  guardian  for  10  per  cent  In 
the  case  of  Campbell  v.  Clark,  supra,  the 
guardian  was  charged  only  6  per  cent  per 
annum  from  the  date  of  final  settlement 
There  la  nothing  in  this  record  showing  that 
the  guardian. could  have  loaned  the  money  at 
a  higher  rate  of  interest  than  the  legal  rate. 
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This  court  held  In  the  case  of  Parker  v.  Wil- 
son, 96  Ark.  553,1  that  the  guardian  should 
not  be  charged  with  a  greater  rate  of  Inter- 
est than  6  per  cent,  the  legal  rate,  unless  It 
appeared  from  the  evidence  that  the  guard- 
ian could  have  loaned  the  money  on  good  se- 
curity at  a  higher  rate  of  Interest  In  the 
Instant  case  the  guardian  did  not  loan  the 
money  at  all,  but  used  It  believing  it  was  his 
own  after  he  and  his  bondsmen  had  been  dis- 
charged. 

On  final  settlement  it  appeared  that  the 
guardian  was  indebted  to  his  ward,  the  ap- 
pellant herein,  in  the  sum  of  $8.21,  which 
amount  was  paid  Into  the  court  Without  au- 
thority of  law  he  obtained  this  amount  from 
the  clerk  of  the  court,  and  of  course  is  in- 
debted to  appellant  in  that  sum  In  addition 
to  the  sum  of  $160  for  which  he  wrongfully 
obtained  a  credit  His  bondsmen,  two  of  the 
appellees  herein,  are  responsible  jointly  with 
him  for  the  item  of  $160.  The  decree  here- 
in must  be  reversed,  and  a  decree  will  be  en- 
tered here  against  the  appellees,  Marion 
Thomas,  W.  D.  Polk,  and  W.  W.  Williams,  for 
$160,  with  Interest  at  the  rate  of  6  per  cent 
per  annum  from  the  14th  day  of  February, 
1906,  until  paid,  together  with  all  costs,  and 
a  decree  will  be  rendered  against  the  guard- 
Ian,  Marion  Thomas,  for  $8.21,  together  with 
Interest  thereon  at  the  rate  of  6  per  cent 
per  annum  from  February  14,  1906,  until 
paid. 


BABKON-FISHER-CAUDILL  LAND  CO.  v. 

RHODA.    (No.  77.) 
(Supreme  Court  of  Arkansas.    Jan.  1,  1917.) 

L  Justices  of  the  Peace  «3=»45— Jurisdic- 
tion —  Amount  Involved  —  Ceobs-Com- 
flaixt. 

In  replevin  of  mules  the  justice  rendered 
lodgment  for  defendant  fixing  their  value  at 
$300,  and  for  $75  damage  for  detention.  The 
only  written  pleading  was  the  affidavit  for  re- 
plevin. On  appeal  to  the  circuit  court  the  ver- 
dict was  "for  defendant  on  the  cross-complaint 
in  the  sum  of  $199.18,"  and  judgment  was  en- 
tered thereon,  bnt  no  cross-complaint  was  in 
fact  filed ;  the  case  being  tried  on  an  oral  plea. 
Held,  that  the  question  of  the  justice's  jurisdic- 
tion of  cross-complaint  beyond  $300  is  not  in- 
volved. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §J  173-175;  Dec.  Dig. 
«^>45.] 

2.  Appeal  and  Ekkoe  «=>980(1)— Presump- 
tior  as  to  Verdict. 

On  appeal  in  suit  in  replevin,  of  mules 
where  the  only  issue  between  the  parties  was 
whether  the  mortgage  had  been  paid,  the  fact 
that  the  verdict  recited  that  it  was  on  defend- 
ant's cross-complaint  could  not  change  its  evi- 
dent meaning,  since  the  Supreme  Court  must 
presume  that  the  verdict  was  responsive  to  the 
issue. 

[Ed.  Note. — For  other  cases,  soe  Appeal  and 
Error,  Cent  Dig.  fg  3755,  3750,  3758;  Dec. 
Dig.  «=»930a)J 

3.  Chattel  Mortgages  «=>176(5)— Conver- 
sion—Value  of  Property  Taken. 

Where  chattels  are  unlawfully  taken  by  the 
mortgagee  and  sold,  the  measure  of  the  owner's 
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damages  is  the  market  value  of  the  property, 
and  not  merely  the  amount  for  which  tney  sou. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages^ Cent.  Dig.  $j  337,  339;  Dec.  Dig.  <@=» 

4.  Bills  and  Notes  *3=>433— Indorsement  of 

Checks— Prima  Facie  Effect. 
In  a  replevin  suit  to  recover  possession  of 
mortgaged  mules  that  the  mortgagee  might  sell 
them  under  the  mortgage  to  satisfy  the  indebt- 
edness, defendant  claiming  that  the  mortgage 
was  paid  by  service  in  making  improvements, 
checks  issued  by  the  mortgagee  in  payment  of 
the  improvements  made  by  the  mortgagor  on 
the  mortgagee's  land,  with  the  words  thereon, 
"Paid  in  full,"  were  not  conclusive,  but  merely 
made  a  prima  facie  case  against  mortgagor 
that  the  mortgagee  had  paid  the  mortgagor  for 
all  services  rendered. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {§  1264-1267;  Dec  Dig.  <S=» 
433.] 

Appeal  from  Circuit  Court,  Mississippi 
County;  W.  J.  Driver,  Judge. 

Action  by  the  Barron-Fisiier-Caudill  Land 
Company  against  W.  O.  Rhoda.  From  a 
judgment  for  defendant  plaintiff  appeals. 
Judgment  affirmed. 

P.  A.  Lasley,  of  Blytheville,  for  appellant 
Gravette  &  Rodgers,  of  Blytheville,  for 
appellee. 

HUMPHREYS,  J.  Appellant  was  the  own- 
er of  a  note  and  mortgage  executed  by  W.  O. 
Rhoda  to  secure  note  for  $250,  and  interest 
on  two  mules.  The  appellant  brought  suit 
in  replevin  before  H.  C.  Hall,  a  justice  of 
the  peace  of  Chickasawba  township,  Missis- 
sippi county,  Ark.,  to  recover  possession  of 
said  mules,  in  order  that  appellant  might 
sell  them  under  the  mortgage  to  satisfy  said 
Indebtedness.  A  bond  was  given,  and  the 
mules  were  seized  and  sold  for  the  sum  of 
$186.  The  replevin  suit  was  continued  for 
a  time,  and  finally  set  down  for  hearing. 
Appellant  failed  to  appear  on  the  day  of 
trial,  and  Judgment  was  entered  in  favor  of 
appellee  for  the  possession  of  the  mules, 
and  their  value  fixed  at  $300.  Judgment  was 
also  rendered  in  favor  of  appellee  for  $75 
damage  for  the  wrongful  detention  of  said 
mules.  The  only  written  pleading  filed  in 
the  justice  of  the  peace  court  was  an  af- 
fidavit for  replevin.  The  cause  was  appeal- 
ed to  the  circuit  court  and  tried  on  said  af- 
fidavit the  oral  plea  of  payment  of  said  note 
and  mortgage  by  appellee,  the  oral  evidence 
of  witnesses,  and  other  proofs.  Judgment 
was  rendered  in  favor  of  appellee  for  $199.- 
13.  The  form  of  the  verdict  of  the  jury  is  as 
follows: 

"We,  the  jury,  find  for  the  defendant  upon  the 
cross-complaint  in  the  sum  of  $199.13." 

Appellant  took  the  necessary  steps  and  ap- 
pealed the  case  to  this  court 

[1]  It  is  contended  that  the  cross-com- 
plaint was  for  an  amount  in  excess  of  the 
jurisdiction  of  the  magistrate's  court;  in 
other  words,  that  it  exceeded  $300,  exclusive 
of  Interest.   Wfcile  the  Judgment  shows  that 


BARRON-FISHER-CADDILL  LAND  CO.  v.  RHODA 


e=»For  other  cum  see  same  topic  and  KEY-NUMBBR  In  all  Key-Numbvrad  Digests  and  Indexes 

l136  B.  W.  981. 


Digitized  by  Google 


230 


101  SOUTHWESTERN  REPORTER 


(Ark. 


title  muse  was  tried  on  the  complaint, 
answer,  and  cross-complaint,  and  while  the 
verdict  recites  that  defendant  recovered  up- 
on the  cross-coniplaint,  the  record  recites 
that  there  were  no  written  pleadings.  No 
answer  or  cross-complaint  appears  in  the 
record.  On  page  20  of  the  transcript  it 
appears  that: 

"The  defendant  in  open  court  admits  the  ex- 
ecution of  the  note,  the  mortgage  securing  same, 
and  pleads  payment,  and  assumes  the  burden  of 
establishing  his  plea  of  payment." 

The  only  issue  presented  by  the  record  was 
as  to  who  was  entitled  to  the  possession  of 
the  mules,  and  this  depended  upon  the  ques- 
tion of  the  payment  of  the  mortgage.  'If  the 
mortgage  had  not  been  satisfied  by  payment 
or  otherwise,  the  appellant  was  entitled  to 
the  mules  for  the  purpose  of  foreclosing  its 
mortgage,  but,  if  paid,  appellee  was  entitled 
to  the  possession  of  the  mules  and,  the  ap- 
pellant having  wfongiully  sold  them  appel- 
lee was  entitled  to  recover  their  value.  The 
question  of  a  counterclaim  was  not  an  issue 
In  the  case;  hence  the  cases  of  Hunton  v. 
Luce,  60  Ark.  147,  29  S.  W.  151,  28  L.  R.  A. 
221,  46  Am.  St.  Rep.  165,  and  Kilgore  Lum- 
ber Co.  v.  Thomas,  95  Ark.  43,  128  S.  W. 
62,  on  the  question  of  counterclaim  beyond 
the  Jurisdiction  of  a  justice  of  the  peace, 
have  no  application  to  the  facts  in  this 
case. 

[2]  Under  the  facts  in  this  case  the  ver- 
dict of  the  jury,  and  judgment  of  the  court 
based  thereon,  was  necessary  for  the  value 
of  the  mules  wrongfully  taken  and  sold  by 
the  appellant,  and  the  fact  that  the  verdict 
recited  that  it  was  upon  the  cross-complaint 
cannot  change  its  evident  meaning.  This 
Is  so  because  the  only  issue  between  the  par- 
ties was  as  to  whether  the  mortgage  had 
been  paid,  and  we  must  presume  that  the 
verdict  was  responsive  to  that  issue.  The 
evidence  as  to  the  value  of  the  mules  ranged 
from  $175  to  $300,  and  the  jury  might  well 
have  found  the  value  to  be  $199.13,  Includ- 
ing interest. 

[3]  Appellant  insists  that  the  court  erred 
In  not  Instructing  the  Jury  to  the  effect  that 
the  appellee  "would  be  entitled  to  a  credit 
only  for  the  amount  that  the  property  sold 
for  If  the  sale  was  had  fairly  and  honestly, 
openly,  and  after  due  notice  was  given." 
This  is  not  the  test.  Where  property  is  un- 
lawfully taken  from  a  party,  the  measure  of 
damages  is  the  market  value  of  the  prop- 
erty. The  court  told  the  Jury  in  instruc- 
tion 5  that,  if  they  found  for  the  appellee, 
it  would  be  their  duty  "to  ascertain  from  a 
preponderance  of  the  evidence  in  this  case 
the  fair  and  reasonable  value  of  the  two 
mules  about  which  the  controversy  arose  at 
the  time  the  two  mules  were  sold  under  the 
direction  of  the  plaintiff,  and  report  said 
value  to  the  court,  which  will  be  a  fair  and 
reasonable  value  of  the  property  at  the  time." 
This  instruction  presented  the  correct  rule. 


[4]  It  appears  that  the  checks  issued  by 
appellant  in  payment  of  the  improvements 
from  time  to  time  made  by  appellee  on  appel- 
lant's land  In  payment  of  the  note  and  mort- 
gage had  written  on  them,  "Paid  in  fulL" 
Appellee  testified  that  the  checks-  were  fur- 
nished to  him  for  the  purpose  of  paying  men 
engaged  in  helping  him,  and  not  tor  his 
services.  Appellant  contends  that  the  court 
should  have  instructed  the  Jury  to  the  effect 
that  these  words  written  on  the  checks  were 
conclusive  and  precluded  appellee  from 
claiming  anything  furnished  tor  improve- 
ments unless  some  fraud  was  shown.  The 
court  instructed  the  jury  In  Instruction  8 
that  the  indorsement  of  said  words  made  a 
prima  facie  case  against  appellee  and  raised 
the  presumption  of  full  payment,  but  such  a 
presumption  might  be  overcome  by  a  pre- 
ponderance of  evidence. 

We  do  not  think  that  the  words,  "Paid  in 
full,"  indorsed  on  checks  are  conclusive;  so 
this-  question  was  submitted  to  the  jury  on 
proper  instructions. 

There  being  no  error  in  the  record,  the 
judgment  is  In  all  things  affirmed. 


McCLINTOCK  v.  O.  B.  SKINNER  &  CO. 

et  al.    (No.  88.) 
(Supreme  Court  of  Arkansas.    Jan.  8,  1917.) 

1.  Evidence  <fc=>419(15)  —  Parol  Evidence 
Affecting  Wbitino. 

In  a  widow's  action  to  recover  two  mules 
wrongfully  taken  possession  of  and  converted  by 
a  mortgagee,  defendant's  testimony  that  plain- 
tiff specifically  agreed  to  assume  her  husband's 
debt,  and  that  it  constituted  a  part  of  the  $200 
for  which  she  gave  her  note,  secured  by  the 
mortgage  executed  on  the  mules  and  her  crop, 
was  not  inadmissible  as  contradicting  the  terms 
of  a  written  contract  by  parol,  for  though  the 
recitals  and  considerations  in  a  deed  or  mort- 
gage cannot  be  contradicted  by  parol  evidence 
to  defeat  the  conveyance,  it  is  competent  _  to 

grove  by  such  evidence  that  the  consideration 
as  not  been  paid  as  recited,  or  to  establish 
that  other  considerations  not  recited  were 
agreed  to  be  paid,  when  it  does  not  contradict 
the  terms  of  the  writing. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §i  1925,  1926;  Dec.  Dig.  «=419 
(15).] 

2.  Husband  and  Wife  <8=>132— Ownership 
or  Property — Evidence- — Mortgages. 

In  such  action,  the  mules  in  Question  hav- 
ing been  purchased  by  the  husband  in  1905,  he 
and  plaintiff  having  been  married  in  September. 
1906,  and,  after  their  marriage,  the  husband 
having  several  times  mortgaged  the  mules  to 
defendants  for  supplies,  such  mortgages  exe- 
cuted by  the  husband  were  competent  in  evi- 
dence as  tending  to  show  that  the  mules  belong- 
ed to  him,  since  where  a  married  woman  per- 
mits her  husband  to  bold  out  her  chattels  as 
his  own,  she  will  be  estopped,  as  against  his 
creditors,  to  claim  them  as  hers. 

[Ed.  Note.— For  other  cases,  see  Hugband  and 
Wife.  Cent  Dig.  g§  484-486,  845;  Dec  Dig. 
«8=»132.] 

3.  Husband  and  Wife  <&=>  120(6)— Property 
of  Married  Woman— Permitting  Husband 
to  Hold  Out  Chattels  as  Hers. 

Where  a  married  woman  permits  her  hus- 
band to  hold  out  her  chattels  as  his  own,  she 
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will  be  estopped,  as  against  his  creditors,  to 
claim  them  as  hers. 

CEd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  470;  Dec.  Dig.  «=»129(6).] 

4.  Appeal  and  Ebror  «=>1060(1)— Habmlksb 

Ebbob — Evidence. 
In  a  widow's  action  to  recover  mules  con- 
verted by  mortgagees,  testimony  that  plaintiff 
once  told  the  witness  she  did  not  want  any 
lawsuit,  but  that  her  attorney  urged  her  to  go 
on  with  it,  and  that  she  was  going  to  do  so  be- 
cause it  did  not  cost  her  anything,  was  harm- 
less to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  85  1068,  1060,  4143\  4157; 
Dec  Dig.  «=>1050(1).] 

Appeal  from  Circuit  Court,  Clay  County; 
J.  F.  Gautney,  Judge. 

Action  by  Mrs.  W.  I.  McClintock  against 
G.  E.  Skinner  ft  Co.  and  W.  D.  Polk.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Judgment  affirmed. 

Mrs.  W.  I.  McClintock  Instituted  this  ac- 
tion before  a  justice  of  the  peace  against  C. 
E.  Skinner  &  Co.  and  W.  D.  Polk  to  recover 
two  mules  which  she  claims  they  wrongfully 
took  possession  of  and  converted  to  their  own 
use.  There  was  a  verdict  and  Judgment  for 
tbe  plaintiff  in  the  justice  court,  and  the  de- 
fendants appealed  to  the  circuit  court 

In  the  circuit  court  the  evidence  was  sub- 
stantially as  follows: 

On  the  18th  day  of  April,  1914,  Mrs.  W.  I. 
McClintock  executed  a  chattel  mortgage  on 
the  mules  in  controversy  and  on  her  crop  to 
C.  E.  Skinner  &  Co.,  and  at  the  same  time  she 
executed  to  them  a  note  for  $200,  due  and 
payable  on  or  before  the  1st  day  of  Novem- 
ber. 1914.  The  note  was  reeited  in  the  mort- 
gage, and  the  mortgage  further  recited  that 
Skinner  &  Co.  agreed  to  furnish  Mrs.  Mc- 
Clintock supplies  to  be  used  in  planting  and 
cultivating  her  crops  of  corn  and  cotton.  The 
mortgage  also  contains  a  condition  as  fol- 
lows: 

"Now  if  I  shall  pay  said  aforementioned  in- 
debtedness together  with  the  accrued  interest 
thereon,  according  to  the  terms  expressed  in 
said  note,  and  shall  also  pay  to  the  said  C.  E. 
Skinner  &  Co.  all  other  indebtedness  owing 
by  me  to  him  for  supplies  furnished  as  afore- 
said, or  by  any  other  lawful  claims  or  demands 
which  he  may  have  agninst  me  at  any  time  prior 
to  the  foreclosure  of  this  mortgage,  together 
with  the  costs  of  execution  and  recording  of 
this  instrument  then  this  mortgage  shall  be 
void." 

Mrs.  McClintock  purchased  supplies  from 
Skinner  &  Co.  to  the  amount  of  $164.83.  Skin- 
ner ft  Co.  also  charged  her  up  with  $113.28, 
which  was  the  debt  of  her  husband  and 
which  had  been  secured  by  him  by  a  mort- 
gage on  tbe  same  mules  in  the  year  1913. 
W.  X.  McClintock  owed  Skinner  ft  Co.  $113.- 
28  at  tbe  time  of  his  death,  which  was  on 
the  31st  day  of  December,  1913.  He  did 
not  own  $300  worth  of  property  at  the  time  of 
bis  death.  Mrs.  McClintock  gathered  her 
cotton  crop  and  turned  it  over  to  Skinner  & 
Co.  in  the  fall  of  1914,  The  cotton  was  sold, 


and  she  was  credited  with  the  sum  of 
$200.89. 

Mrs.  McClintock  testified  that  the  mules 
belonged  to  her;  that  she  gave  to  W.  I.  Mc- 
Clintock the  money  with  which  to  purchase 
these  mules  In  1906,  and  that  he  purchased 
them  for  her;  that  In  1900  they  were  married 
and  lived  together  until  her  husband's  death 
as  above  stated;  that  she  continued  to  trade 
with  Skinner  ft  Co.  because  her  husband  had 
always  traded  there;  that  in  the  fall  of  1914 
she  concluded  to  sell  the  mules,  but  that 
Skinner  ft  Co.  sent  her  word  that  there  was 
a  balance  due  on  her  mortgage,  and  that  she 
turned  the  mules  over  to  them  in  payment 
therefor;  that  they  never  gave  her  an  Item- 
ized account  of  her  mortgage  debt  and  that 
she  did  not  know  at  the  time  she  turned  the 
mules  over  to  them  that  they  had  charged 
her  with  the  $113.28,  which  was  the  debt  of 
her  husband;  that  Skinner  ft  Co.  did  nc> 
tell  her  that  her  husband  owed  them  any- 
thing at  the  time  she  signed  the  note  and 
mortgage,  and  that  she  never  agreed  to  pay 
the  debt  of  her  dead  husband. 

On  the  other  hand,  It  was  proved  by  Skin- 
ner ft  Co.  that  Mrs.  McClintock  agreed  to 
pay  the  $113.28  which  her  husband  owed 
them  at  the  time  she  executed  the  mortgage, 
and  that  this  sum  was  a  part  of  the  $200 
note  executed  by  her  on  that  occasion;  that 
the  remainder  of  tbe  note  was  for  supplies 
already  furnished  to  her  by  Skinner  &  Co. 
and  for  supplies  to  be  thereafter  furnished 
her  by  them. 

Evidence  was  Introduced  by  both  parties 
to  corroborate  their  theory  of  the  case. 
There  was  a  verdict  and  judgment  for  the 
defendants,  and  the  plaintiff  has  appealed. 

C.  T.  Bloodworth,  of  Corning,  tor  appel- 
lant  J.  N.  Moore,  of  Corning,  for  appellees. 

HART,  J.  (after  stating  the  facts  as  above). 
It  is  insisted  by  counsel  for  the  plaintiff 
that  there  Is  no  evidence  legally  sufficient  to 
support  the  verdict  Defendants  furnished 
supplies  to  plaintiff  in  tbe  sum  of  $164.83, 
and  she  paid  them  In  cotton  in  tbe  sum  of 
$200.89. 

[1]  The  evidence  shows  that  the  mules 
were  very  small  and  also  very  old,  and  that 
they  were  not  worth  more  than  the  $77,  the 
balance  claimed  to  be  due  them  by  Mrs. 
McClintock,  including  the  $113.28.  So  it  will 
be  seen  that  the  contention  of  the  plaintiff 
that  the  evidence  is  not  legally  sufficient 
to  warrant  the  verdict  depends  upon  whether 
or  not  she  is  liable  for  the  debt  which  her 
husband  owed  Skinner  ft  Co.  at  the  date  of 
his  death.  She  testified  that  she  did  not 
assume  this  debt  and  that  nothing  was  said 
to  her  about  it  at  tbe  time  she  executed  the 
mortgage  to  Skinner  ft  Co.  On  tbe  othei 
hand,  they  testified  that  she  specifically 
agreed  to  assume  this  debt  of  her  husband, 
and  that  it  constituted  a  part  of  the  $200,  for 


<=5»For  other  casu  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by  Google 


232 


191  SOUTHWESTERN  REPORTER 


(Ark. 


which  she  gave  her  note,  and  which  was  se- 
cured by  the  mortgage  she  executed  on  the 
two  mules  and  on  her  crop,  but  counsel  for 
plaintiff  contend  that  the  court  erroneously 
admitted  this  testimony  over  his  objections. 
He  Insists  that  It  Is  violation  of  the  rule 
which  prohibits  a  party  from  contradicting 
the  terms  of  a  written  contract  by  parol  evi- 
dence. We  do  not  agree  with  counsel  in  this 
contention.  This  court  has  held  that  al- 
though the  recitals  and  considerations  In  a 
deed  or  mortgage  cannot  be  contradicted 
by  parol  evidence  for  the  purpose  of  defeat- 
ing the  conveyance,  it  Is  competent  to  prove 
by  such  evidence  that  the  consideration  has 
not  been  paid  as  recited,  or  to  establish  the 
fact  that  other  considerations  not  recited  in 
the  deed  were  agreed  to  be  paid,  when  it 
does  not  contradict  the  terms  of  the  writing. 
That  parol  evidence  to  establish  the  fact 
that  Mrs.  McOlintock  agreed  to  assume  and 
pay  off  the  mortgage  indebtedness  of  her  hus- 
band as  a  part  of  the  consideration  for  the 
mortgage  which  she  executed  to  Skinner  & 
Co.  was  competent,  see  the  following  cases: 
J.  H.  MaGill  Lumber  Co.  v.  Lane-White  Lum- 
ber Co.,  90  Ark.  426,  119  S.  W.  822,  Felker  v. 
Rice,  110  Ark.  70,  161  S.  W.  162,  and  Living- 
ston v.  Pugsley,  124  Ark.  432,  18T  S.  W.  925. 

[2]  It  will  be  remembered  that  the  mules 
In  question  were  purchased  by  TV.  I.  McClin- 
tock  in  1905,  and  that  he  and  the  plaintiff 
were  married  in  September,  1906.  After 
they  were  married,  W.  I.  McClintock  several 
times  mortgaged  the  mules  In  question  to 
Skinner  &  Co.  for  supplies.  Mrs.  McClin- 
tock objected  to  the  introduction  of  these 
mortgages  in  evidence,,  and  now  assigns  as 
error,  calling  for  a  reversal  of  the  judgment, 
the  action  of  the  court  In  admitting  them. 
We  think  they  were  competent  as  tending  to 
show  that  the  mules  belonged  to  her  hus- 
band. 

[3]  It  is  well  settled  that  where  a  married 
woman  permits  her  husband  to  hold  her  chat- 
tels out  as  his  own,  she  will  be  estopped  as 
against  his  creditors  to  claim  them  as  hers. 
Roberts  v.  Bodman-Pettit  Lumber  Co.,  84 
Ark.  227,  105  S.  W.  258;  Mitchell  v.  State, 
86  Ark.  486,  111  S.  W.  806;  Latham  v.  First 
National  Bank  of  Ft  Smith,  92  Ark.  315,  122 
S.  W.  992.  During  the  time  they  lived  to- 
gether as  husband  and  wife  the  husband 
mortgaged  these  mules  for  supplies,  and  his 
wife  knew  where  he  was  trading.  At  the 
time  of  her  husband's  death  he  owed  Skinner 
&  Co.  $113.28,  and  this  amount  was  secured 
by  a  mortgage  on  these  mules.  According  to 
the  testimony  of  the  defendants,  Mrs.  Mc- 
Clintock knew  of  this  fact  and  agreed  to  as- 
sume and  pay  off  this  indebtedness.  The 
testimony  was  competent  as  tending  to  show 
that  the  mules  belonged  to  her  husband,  and 
the  release  of  their  mortgage  on  the  mules 
would  furnish  a  consideration  for  her  as- 
suming her  husband's  debts. 


[4]  Counsel  for  plaintiff  also  assigns  as  er- 
ror the  action  of  the  court  in  permitting  a 
witness  to  testify  that  the  plaintiff  once 
told  him  that  she  did  not  want  any  lawsuit, 
but  that  her  attorney  urged  her  to  go  on 
with  it,  and  that  she  was  going  to  do  so  be- 
cause It  did  not  cost  her  anything.  If  it  be 
conceded  that  the  evidence  should  not  hare 
been  permitted  to  go  before  the  Jury,  we  can- 
not see  bow  it  prejudiced  the  rights  of  the 
plaintiff.  It  merely  showed  that  she  did  not 
want  to  have  a  lawsuit,  but  felt  compelled 
to  go  on  with  it  to  protect  her  rights.  Coun- 
sel also  urges  a  reversal  of  the  judgment  on 
account  of  certain  Instructions  given  by  the 
court  We  need  not  set  out  these  instruc- 
tions, for  their  correctness  depends  upon 
whether  or  not  the  court  was  right  in  admit- 
ting the  testimony  above  referred  to.  Hav- 
ing held  that  the  court  correctly  admitted  the 
testimony,  the  Instructions  based  on  such 
evidence  are  correct  » 

We  think  that  the  respective  theories  of 
the  parties  to  this  lawsuit  were  fully  and 
fairly  submitted  to  the  Jury  in  the  instruc- 
tions given  by  the  court,  and  the  Judgment 
will  be  affirmed. 


CARR  v.  HAHN  et  at    (No.  76.) 
(Supreme  Court  of  Arkansas.    Jan.  1,  1917.) 

1.  Courts  «=»472(8)— Chancery  Courts— Ju- 
risdiction—Mechanics' Liens. 

The  chancery  courts  have  concurrent  juris- 
diction with  the  circuit  courts  in  the  enforce- 
ment of  the  mechanic's  lien  law. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  §|  1216,  1250-1257;  Dec.  Dig.  <g=»472(8).] 

2.  Mechanics'  Liens  «=265— Service— Stat- 
ute. 

Kirby's  Dig.  {  4987,  provides  that  a  party 
suing  to  enforce  a  mechanic's  lien  where  the 
defendant  is  out  of  the  county  may  obtain  sert- 
ice  by  issuing  and  publishing  a  warning  order 
as  in  attachment.  Section  6059  provides  that 
such  plaintiff  may  before  judgment  have  a  sum- 
mons served  on  the  defendant,  if  in  the  state, 
although  a  warning  order  may  have  been  previ- 
ously entered.  Section  4983  provides  that  the 
mechanic's  lien  law  shall  be  enforced  in  the 
county  where  the  property  is  situated.  Held, 
that  a  proceeding  to  enforce  a  mechanic's  lien 
is  a  proceeding  in  rem,  and  personal  service  on 
the  defendant  anywhere  in  the  state  1b  suffi- 
cient if  the  suit  is  instituted  in  the  county 
where  the  property  is  located. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  §§  487-490;  Dec.  Dig.  <g=> 
265.] 

Appeal  from  Lincoln  Chancery  Court; 
Jno.  M.  Elliott  Chancellor. 

Suit  by  David  Carr  against  El  J.  Hahn 
and  another.  From  a  Judgment  quashing  the 
service  and  dismissing  the  bill,  plaintiff  ap- 
peals. Reversed  and  remanded  for  further 
proceedings. 

James  A.  Comer  and  Powell  Clayton,  both 
of  Little  Rock,  for  appellant  John  F.  Clif- 
ford, of  Little  Rock,  for  appellees. 
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HUMPHREYS,  J.  AppeUant  brought  this 
suit  In  the  Lincoln  chancery  court  against 
appellees,  seeking  to  enforce  a  materialman's 
Ilea  for  materials  furnished  in  the  construc- 
tion of  a  certain  boat  In  the  possession  of  ap- 
pellees in  Lincoln  county,  at  the  time  his 
salt  was  instituted.  One  of  the  appellees 
waived  service  in  Pulaski  county.  The  oth- 
er appellee,  B.  J.  Hahn,  was  served  with  pro- 
cess In  Pulaski  county.  Appellee  E.  J.  Hahn 
appeared  specially  and  filed  the  following 
motion  to  quash  service: 

"Comes  E.  J.  Hahn,  by.Jno.  F.  Clifford,  his 
attorney,  and  appearing  for  this  purpose  only, 
moves  the  court  to  quash  service  of  summons 
upon  him,  and  as  a  reason  therefor  states  that 
service  upon  both  of  the  defendants  has  been 
had  outside  the  confines  of  Linooln  county." 

The  complaint  alleged  that  the  materials 
were  furnished  and  delivered  on  August  28, 
1914,  In  pursuance  of  a  contract  made  on  the 
30th  day  of  March,  1914.  This  suit  was  In- 
stituted on  the  28th  day  of  October,  1914,  and 
the  summons  was  served  on  the  12th  day  of 
November,  1914.  Many  other  pleadings  were 
filed  and  proceedings  had  In  the  case,  but  It 
Is  unnecessary  to  refer  to  them,  as  the  facts 
already  stated  are  sufficient  upon  which  to 
decide  the  controlling  issue  in  the  case.  The 
court  quashed  the  service  and  dismissed  the 
bill.  Appellant  excepted,  and  the  cause  Is 
here  on  appeal. 

[1]  The  controlling  Issue  In  the  case  Is 
whether  the  chancery  court  had  jurisdiction, 
and  whether,  having  jurisdiction,  personal 
service  outside  of  Lincoln  county,  where  the 
suit  was  instituted,  was  sufficient.  Our  court 
has  held  that  the  chancery  courts  of  this 
state  have  concurrent  jurisdiction  with  the 
circuit  courts  In  the  enforcement  of  our  me- 
chanic's lien  law.  Murray  v.  Rapley,  30  Ark. 
568;  Klzer  Lor.  Co.  v.  Mosely,  56  Ark.  644, 
20  S.  W.  409;  Martin  v.  BlythevUle  Water 
Co.,  115  Ark.  230,  1T0  S.  W.  1019. 

[2]  It  Is  provided  in  the  mechanic's  lien 
law  (section  4987,  Klrby's  Digest)  that  a  par- 
ty Instituting  his  suit  to  enforce  such  liens, 
where  the  defendant  is  out  of  the  county, 
may  obtain  service  by  issuing  and  publishing 
a  warning  order  as  In  proceedings  under  at- 
tachment Section  6099,  Klrby's  Digest,  pro- 
vides that: 

"The  plaintiff  may,  at  any  time  before  judg- 
ment, have  a  summons  served  on  the  defendant, 
if  found  in  this  state,  although  a  warning  order 
may  have  been  previously  entered  against  him, 
and  after  such  service  the  case  shall  proceed  as 
in  other  cases  of  actual  service." 

It  Is  provided  In  section  4983  of  Klrby's 
Digest  that  the  mechanic's  lien  law  shall  be 
enforced  against  the  property  In  the  county 
where  the  property  Is  situated.  This  Is 
clearly  a  proceeding  in  rem.  When  the  stat- 
utes are  all  construed  together,  it  is  very  clear 
that  personal  service  on  the  defendant  any- 
where in  the  state  Is  sufficient  if  the  suit  is 
instituted  in  the  county  where  the  property  is 
located. 


The  learned  chancellor  quashed  the  service 
and  dismissed  this  bill  on  the  theory  that 
personal  service  could  not  be  had  if  all  the 
defendants  resided  in  another  county  than 
the  county  In  which  the  suit  was  instituted. 
This  was  error,  and  the  decree  quashing 
service  and  dismissing  the  bill  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings. 


JAGGBRS  v.  GRAHAM. 
(Supreme  Court  of  Arkansas. 
1.  Appeal  and  Error 


(No.  93.) 
Jan.  8,  1917.) 

Sy— Objection 
Below— Motion  fob  New  Tbial. 
The  exclusion  and  admission  of  evidence, 
not  specifically  set  out  in  appellant's  motion  for 
new  trial,  cannot  be  reviewed. 

[E!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  1747;  Dec.  Dig.  «=»S02(3).] 

2.  Appeal  and  Ebbob  <8=>928(1)  —  Presump- 
tions^— Instructions  Not  in  Abstract. 

Where  appellant  does  not  set  out  instruc- 
tions in  the  abstract,  it  will  be  presumed  that 
the  case  went  to  the  jury,  with  proper  instruc- 
tions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  8749,  3763;  Dec.  Dig. 
<8=»928(1).] 

3.  Appeal  and  Ebbob  «=>  1001(1)— Review— 
Vebdict. 

On  appeal  the  verdict  of  the  jury  must  stand 
if  supported  by  any  legal  evidence  of  a  sub- 
stantial nature. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  3928-3933;  Dec.  Dig. 
<8=»1001(1).] 

4.  Bbokxbs  <8=>86(4)  —  Action  fob  Commis- 
sion —  Evidence  —  Consummation  of 
Sale. 

In  action  for  real  estate  sale  commission, 
defense  being  plaintiff  was  not  the  procuring 
cause  of  the  sale,  evidence  that  the  Bale  was  con- 
summated nearly  two  years  after  the  first  nego- 
tiations in  which  plaintiff  participated,  and  ne- 
gotiations were  resumed  through  another  party 
after  the  purchaser's  home  property  was  de- 
stroyed by  fire,  held  to  support  a  verdict  for  de- 
fendant. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  {  117;  Dec.  Dig.  «=»86(4).] 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty; Scott  Wood,  Judge. 

Action  by  Mrs.  J.  R.  Jaggers  against  C.  M. 
Graham.  From  judgment  for  defendant, 
plaintiff  appeals.  Affirmed.  . 

Davies  A  Davles,  of  Hot  Springs,  for  ap- 
pellant A,  J.  Murphy,  of  Hot  Springs,  for 
appellee. 

HUMPHREYS,  J.  The  appellant,  Mrs. 
J.  R.  Jaggers,  filed  a  suit  In  the  Garland 
court  of  common  pleas,  for  commissions  on 
a  sale  of  certain  real  estate  In  the  city  of 
Hot  Springs,  against  the  appellee,  O.  M. 
Graham.  She  alleged  In  her  complaint  that 
Graham  had  listed  said  real  estate  with  her 
for  sale,  and  had  agreed  to  pay  her  a  com- 
mission of  5  per  cent  In  case  she  should 
make  a  sale  of  said  real  estate,  and  that  In 
pursuance  of  the  agreement  she  sold  said 
real  estate  to  Will  Woodcock  for  the  sum  of 
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$2,0001  and  prayed  tor  a  Judgment  against 
Graham  for  the  sum  of  $100  and  costs.  The 
appellee  denied  the  material  allegations  of 
the  complaint.  A  writ  of  attachment  was 
procured  and  levied  on  property  belonging 
to  appellee,  on  the  ground  that  he  was  a 
nonresident  of  the  state.  Judgment  was  ren- 
dered against  the  appellee  by  default,  and 
the  attachment  was  sustained,  and  the  prop- 
erty ordered  sold  to  satisfy  said  judgment 
An  appeal  was  taken  from  said  judgment 
to  the  circuit  court,  and  there  tried,  which 
resulted  In  a  verdict  and  judgment  for  appel- 
lee. Appellant  filed  her  motion  for  a  new 
trial,  which  was  overruled;  exceptions  were 
saved,  and  she  was  granted  60  days  In  which 
to  file  her  bill  of  exceptions,  which  she  did, 
and  this  cause  is  here  on  appeal. 

[1]  Appellant,  in  her  motion  for  a  new 
trial,  sought  to  set  aside  the  verdict  of  the 
jury  because  the  court  "excluded  certain  evi- 
dence and  admitted  ceitaln  evidence  upon 
the  trial  as  shown  by  the  stenographer's 
notes,"  and  now  Insists  that  the  judgment 
should  be  reversed  on  this  account.  In  the 
abstract  and  brief  the  particular  evidence 
ruled  out  by  the  court  is  set  out,  but  appel- 
lant failed  to  set  It  out  in  her  motion  for  a 
new  trial,  and  thereby  lost  her  right  to  insist 
upon  It  as  reversible  error.  The  reference 
in  the  motion  for  new  trial  to  the  evidence 
admitted  and  excluded  is  too  general.  She 
should  have  called  the  attention  of  the  trial 
court  to  the  specific  evidence  erroneously 
admitted  or  excluded.  West.  Union  Tel.  Co. 
v.  Duke,  108  Ark.  8,  156  S.  W.  452. 

[2]  The  appellant  Insists  that  the  judgment 
should  be  reversed  because  It  was  submitted 
to  the  jury  on  Improper  instructions.  The 
instructions  are  not  brought  Into  the  ab- 
stract, and  therefore  the  court  must  presume 
that  the  case  went  to  the  jury  with  proper 
Instructions.  Bray  Clothing  Co.  v.  McKin- 
ney,  90  Ark.  161,  and  cases  cited  on  page  163, 
118  S.  W.  406,  In  support  of  this  rule  of 
practice. 

[3,4]  Appellant  insists  that  the  judgment 
should  be  reversed  for  the  reason  that  the 
verdict  was  contrary  to  the  evidence  and 
not  sustained  by.  sufficient  evidence.  The  rule 
on  appeal  is  that  the  verdict  of  the  jury  must 
stand  If  supported  by  any  legal  evidence  of 
a  substantial  nature.  Burton  v.  Creel,  122 
Ark.  349,  183  S.  W.  745.  W|b  find  ample  evi- 
dence in  the  record  of  a  legal,  substantial 
nature  to  support  the  verdict  of  the  jury. 
The  controlling  issue  In  the  case  was  whether 
or  not  appellant  was  the  procuring  cause  of 
the  sale.  The  sale  was  not  consummated 
until  nearly  two  years  after  the  first  nego- 
tiations hi  which  the  appellant  participated. 
She  failed  to  consummate  the  sale  herself  at 
that  time,  and  the  appellee  at  her  suggestion 
called  on  the  purchaser  and  failed  to  make 
the  sale.  This  was  in  the  spring  of  1912. 
Tn  December,  1913,  the  negotiations  were  re- 


sumed between  that  purchaser  and  the  appel- 
lee through  another  party,  and  the  sale  was 
consummated  without  any  active  participa- 
tion therein  by  appellant.  Appellant  did  not 
have  the  exclusive  sale  of  said  real  estate. 
The  purchaser,  Will  Woodcock,  testified  that 
he  made  up  his  mind  definitely  after  the 
first  negotiations  not  to  buy  the  property; 
but,  after  his  home  property  was  destroyed 
by  fire  in  September,  1913,  he  purchased  the 
property  from  appellee  through  the  instru- 
mentality of  C.  E.  Marsh.  The  purchaser, 
Will  Woodcock,  testified  that  the  appellant 
said  nothing  more  to  him  about  the  sale  of 
the  property  after  the  first  negotiations,  and 
had  nothing  to  do  whatever  with  the  sale  of 
the  property  at  the  time  he  purchased  It 
from  appellee.  O.  E.  Marsh  testified  to  the 
same  effect.  There  was  sharp  conflict  In  the 
evidence  as  to  whether  appellant  was  the 
procuring  cause  of  the  sals.  Much  of  the 
evidence  Introduced  by  the  appellee,  to  sup- 
port bis  contention  that  appellant  was  not 
the  procuring  cause  of  the  sale,  was  of  a  le- 
gal, substantial  nature. 

No  error  appearing  In  the  record  of  which 
this  court  can  take  cognizance,  the  judgment 
is,  in  all  things,  affirmed. 


CRANE  CO.  v.  HEMPSTEAD.  (No.  81.) 
(Supreme  Court  of  Arkansas.  Jan.  8,  1917.) 

1.  Partnership  ®=>56— Existence  of  Rela- 
tion— Sufficiency  of  Evidence. 

In  an  action  against  alleged  partners  to  re- 
cover on  an  open  account,  evidence  held  to 
show  that  a  defendant  did  not  hold  himself  out 
as  a  partner,  but,  on  the  contrary,  advised 
plaintiff  as  to  his  real  relations  with  the  other 
defendant. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  i  80;  Dec.  Dig.  «k=»56.] 

2.  Guaranty  «=>16(4)— Meeting  of  Minds. 

Where  defendant  wrote  plaintiff,  asking 
for  more  time  for  his  brother-in-law  to  pay  a 
debt,  and  stated  that  the  brother-in-law  "will 
borrow  the  money  and  pay  yon,  or  I  will  see 
that  he  does,"  and,  though  plaintiff  replied  to 
the  letter  at  considerable  length,  it  did  not  dis- 
tinctly accept  defendant's  offer  to  see  that  his 
brother-in-law  would  borrow  the  money  to  pay 
the  account  or  he  would  pay  it,  but  merely  re- 
ferred to  that  as  a  suggestion,  to  which  de- 
fendant made  no  reply,  there  was  no  meeting  of 
the  minds  of  the  parties,  on  an  extension,  to  op- 
erate as  a  new  consideration  for  defendant's 
agreement  to  pay  the  debt. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  {  17 ;  Dec  Dig.  <6»ie(4).] 

3.  Appeal  and  Error  <S=  1010(1)— Review- 
Findings  of  Court. 

The  findings  of  the  trial  court  must  be  treat- 
ed the  same  as  a  jury's  verdict,  and,  there  being 
sufficient  testimony,  must  be  left  undisturbed  by 
the  Supreme  Court. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  3979-3981,  4024;  Dec. 
Dig.  «=>1010(1).] 

Appeal  from  Circuit  Court,  Ouachita  Coun- 
ty; Chas.  W.  Smith,  Judge. 

Action  by  the  Crane  Company  against  K. 
D.  Watson  and  James  Hempstead.    From  a 
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Art)  CRANE  CO.  v. 

judgment  for  defendant  Hempstead,  plaintiff 
appeals.    Judgment  affirmed. 

Carnilchael,  Brooks,  Powers  &  Rector,  of 
little  Rock,  and  A.  N.  Meek,  of  Camden,  for 
appellant  T.  D.  Wynne,  of  Fordyce,  and  J. 
W.  Warren,  of  Camden,  for  appellees. 

UcCULLOCH,  C.  J.  This  Is  an  action  In- 
stituted in  the  circuit  court  of  Ouachita  coun- 
ty by  appellant,  Crane  Company,  a  corpora- 
tion, against  R.  D.  Watson  and  James  Hemp- 
stead, alleged  to  be  partners  doing  business 
under  the  firm  name  of  Watson-Hempstead. 
Plumbing  Company,  to  recover  on  an  open 
account  in  the  sum  of  $216.73  for  goods  and 
merchandise  sold  and  delivered.  Watson 
failed  to  answer,  but  the  appellee  Hemp- 
stead filed  an  answer  denying  that  he  was  a 
partner  or  that  he  had  purchased  any  goods 
from  appellant.  The  complaint,  as  amended, 
contained  an  allegation  to  the  effect  that  ap- 
pellee had,  on  a  certain  date  after  the  debt 
to  appellant  was  incurred,  entered  into  a 
writing  whereby  he  undertook  to  pay  the 
debt  in  consideration  of  an  extension  of  time, 
and  appellee  in  his  answer  denies  that  allega- 
tion. There  was  a  trial  of  the  issue  before 
the  court  sitting  as  a  jury,  and  the  court 
found  in  favor  of  appellee  Hempstead,  but 
rendered  a  judgment  by  default  against  Wat- 
son in  appellant's  favor.  The  only  question 
presented  for  our  consideration  is  whether  or 
not  there  is  evidence  sufficient  to  sustain  the 
court's  finding  in  favor  of  appellee  Hemp- 
stead. 

The  allegation  of  the  complaint  is  that 
Hempstead  was  a  partner  in  the  business, 
but  there  is  a  stipulation  in  the  record  con- 
cerning the  facts  of  the  case  in  which  it  is 
conceded  that  Hempstead  was  not  a  partner 
of  R.  D.  Watson  nor  a  member  of  the  firm  of 
Watson-Hempstead  Plumbing  Company.  This 
disposes  of  the  charge  that  Hempstead  was 
a  copartner  and  responsible  for  the  debt  on 
that  account. 

[1]  It  is  contended  that,  even  though 
Hempstead  was  not  a  partner,  he  held  him- 
self out  to  plaintiff  as  such,  and  for  that  rea- 
son he  Is  liable  for  the  debt.  This  contention 
could  be  answered  merely  by  the  statement 
that  there  is  no  allegation  in  the  complaint 
that  Hempstead  by  his  conduct  held  himself 
out  as  a  partner;  but,  even  if  that  were  an 
Issue  in  the  case,  we  are  of  the  opinion  that 
the  evidence  shows  abundantly  that  Hemp- 
stead did  not  hold  himself  out  as  a  partner, 
but,  on  the  contrary,  he  advised  appellant  as 
to  his  relations  with  Watson. 

It  appears  from  the  evidence  that  Watson 
and  Hempstead  were  brothers-in-law,  and 
that  when  Watson  went  into  business  at 
Camden  in  the  early  part  of  the  year  1911 
Hempstead  undertook  to  assist  him  In  the 
purchase  of  goods.    Hempstead  resided  at 
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Fordyce,  which  is  about  30  miles  dlstan^from 
Camden.  When  the  account  was  opened  with 
oppellant,  Hempstead  entered  Into  a  written 
agreement  with  appellant,  whereby  he  under- 
took to  guarantee  the  payment  of  Watson's 
account  to  the  extent  of  $200,  and  in  a  letter 
written  by  Hempstead  at  the  time  the  written 
guaranty  was  sent  in  he  explained  that  he 
had  no  interest  in  the  business  but  was  mere- 
ly assisting  Watson  In  a  friendly  way.  It  is 
true  that  the  nnme  Hempstead  appeared  on 
the  letter  heads ;  but  we  think  that  there  was 
enough  evidence  to  justify  the  court  in  find- 
ing that  this  was  done  without  authority 
from  Hempstead,  and  that  he  had  fully  ap- 
prised appellant  as  to  his  relations  with  the 
business,  merely  as  a  friend  of  Watson  and 
not  as  a  partner.  Appellee  paid  the  amount 
of  $200  and  withdrew  his  guaranty,  and  the 
writing  was  surrendered  to  him  at  the  time 
he  made  the  payment.  This  eliminated  the 
guaranty  from  the  case. 

The  next  contention  is  that  the  evidence 
establishes  the  liability  of  Hempstead  on  the 
ground  that  he  undertook  to  pay  the  debt  In 
consideration  of  an  extension  of  time.  There 
is  in  the  record  considerable  correspondence 
between  appellant  and  Hempstead,  and  It  all 
tends  to  show  that  Hempstead  was  really  act- 
ing In  a  friendly  way  with  respect  to  the 
financial  embarrassment  of  his  brother-in- 
law,  Watson.  There  is  in  the  record  a  letter 
dated  December  17,  1918,  written  by  Hemp- 
stead to  appellant,  in  which  he  asked  for 
more  time  for  Watson,  and  stated  that  he 
(Watson)  "will  borrow  the  money  and  pay 
you,  or  I  will  see  that  he  does."  Appellant 
replied  to  this  letter  at  considerable  length, 
recounting  the  indulgences  of  the  past,  and 
wound  up  by  stating  that  the  extension  would 
not  be  given  for  a  later  date  than  the  5th  or 
10th  of  January.  The  letter  did  not  contain 
any  distinct  acceptance  of  appellee's  offer  to 
see  that  Watson  would  borrow  the  money  to 
pay  the  account,  or  he  would  pay  the  ac- 
count, but  merely  referred  to  that  as  a  sug- 
gestion, and  It  appears  that  Hempstead  made 
no  reply. 

[21  The  court  was,  we  think,,  justified  in 
finding  that  there  was  no  meeting  of  minds 
of  the  parties  upon  an  extension  so  as  to  op- 
erate as  a  new  consideration  for  Hempstead's 
agreement  to  pay  the  debt.  If  appellant  had 
meant  to  hold  Hempstead  liable,  It  ought  to 
have  distinctly  acoepted  his  offer  and  stated 
the  terms  of  the  extension  so  that  the  corre- 
spondence as  a  whole  would  represent  a  spe- 
cific agreement  with  respect  to  the  subject- 
matter. 

[8]  We  must  treat  the  findings  of  the  court 
the  same  as  a  verdict  of  the  jury,  and,  since 
there  is  sufficient  testimony,  it  becomes  onr 
duty  to  leave  the  findings  undisturbed. 

The  judgment  is  therefore  affirmed 
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LINCOLN  RESERVE  LIFE  INS.  00.  T. 
MORGAN  etaL  (No.  98.) 

(Supreme  Court  of  Arkansas.   Jan.  IB,  1917.) 

1.  Appeal  and  Bbbob  <8=> 205— Admission  of 
Evidence— Prejudice  Not  Shown. 

The  trial  court's  refusal  to  permit  a  witness 
to  answer  certain  questions,  upon  objection, 
will  not  be  reviewed,  where  there  is  nothing 
to  show  what  the  answer  would  have  been  or 
whether  it  would  have  been  prejudicial. 

[Ed.  Note.— For  other  cases  see  Appeal  and 
Error,  Cent.  Dig.  {8  1281,  1282;  Dec.  Dig. 
«=>206.] 

2.  Evidence  «=>501(1)— Opinion  Evidence- 
Age. 

Where  a  witness  testified  that  he  did  not 
know  a  person's  age,  he  could  not  be  permitted 
to  give  his  opinion  without  detailing  her  ap- 
pearance, manner,  and  other  facts  upon  which 
his  opinion  was  based, 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  2292-2295,  2299,  2302;  Dec.  Dig. 
«=>501(1).] 

3.  Insurance  <S=>665(3)— Aqe  of  Insures— 
Sufficiency  or  Evidence. 

In  action  by  beneficiary  to  recover  life  in- 
surance, defense  being  that  insured  misrepre- 
sented age  and  was  beyond  permitted  age  when 
policy  was  issued,  evidence  by  insured's  children 
that  he  was  not  over  such  age,  together  with 
other  evidence,  held  sufficient  to  support  verdict 
for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {{  1711-1716;  DecTDig.  «=»666(3).] 

4.  Evidence  «=321— Age— Family  Tradi- 
tions. 

The  date  of  a  person's  birth  may  be  testified 
to  by  himself  or  members  of  his  family  from 
knowledge  based  on  family  traditions. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  1 1202;  Dec.  Dig.  «=»821.] 

5.  Evidence  <8=>320— "Pedigree." 

The  role  admitting  hearsay  evidence  in  mat- 
ters of  "pedigree"  embraces,  not  only  descent 
and  relationship,  but  also  facts  and  dates  of 
birth,  marriage,  and  death. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  1201;  Dec.  Dig.  <g=»320. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Pedigree.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; W.  B.  Sorrells,  Judge. 

Action  by  Fannie  Morgan  and  others 
against  the  Lincoln  Reserve  Life  Insurance 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.  Affirmed. 

Appellant,  pro  se.  Irving  Retnberger,  of 
Pine  Bluff,  for  appellees. 

HART,  J.  Appellees  sued  appellant  to  re- 
cover on  a  life  insurance  policy.  The  Afro- 
American  Life  Insurance  Company  issued  a 
life  insurance  policy  to  Amos  Morgan,  a  ne- 
gro, for  $1,000,  and  appellees,  his  daughters, 
were  named  as  beneficiaries  in  the  policy. 
Subsequently  the  name  of  the  Insurance  com- 
pany was  changed  to  the  Lincoln  Reserve 
Life  Insurance  Company,  and  the  sole  busi- 
ness of  the  company  was  to  Insure  negroes. 
Amos  Morgan  died,  and  the  beneficiaries  com- 
piled with  the  requirements  of  the  policy  in 
giving  notice  and  proof  of  his  death.  The 


company  denied  liability  on  the  ground  that 
Amos  Morgan,  deceased,  fraudulently  repre- 
sented himself  to  be  the  age  of  60  years, 
when  he  was  over  that  age  and  was  not  eligi- 
ble to  secure  Insurance  in  the  company  on 
account  of  being  over  age.  The  Jury  return- 
ed a  verdict  in  favor  of  appellees,  and  the 
case  is  here  on  appeal. 

In  endeavoring  to  prove  that  Amos  Morgan 
was  over  60  years  of  age  at  the  time  he  made 
application  for  the  policy  sued  on,  the  com- 
pany asked  a  witness  how  old  he  was,  and  the 
witness  answered  that  he  was  55  years  old. 
The  witness  was  further  asked  if  he  was 
acquainted  with  Fannie  Morgan,  a  daughter 
of  Amos  Morgan,  and  he  replied  that  be  was. 
He  was  asked  if  he  knew  how  old  Fannie 
Morgan  was,  and  he  replied  that  he  did  not. 
He  was  asked  If  she  was  older  or  younger 
than  he  was,  and  he  replied  that  he  did  not 
know.  He  was  then  asked  the  following: 

"Q.  Well,  in  your  opinion  how  old  is  she 
generally  regarded?  (Objection  by  plaintiff  and 
sustained  by  the  court.)  Q.  From  her  appear- 
ance, how  old  a  woman  would  you  take  her  to 
be?  (Objection  by  plaintiff  and  sustained  by 
court.   Defendant  duly  saved  its  exceptions.)" 

Error  is  assigned  on  account  of  the  action 
of  the  court  in  refusing  to  allow  the  witness 
to  answer  these  questions. 

[1]  In  the  first  place,  It  may  be  said  that 
the  record  does  not  show  what  the  witness 
would  have  answered,  or  that  his  answers 
would  have  been  in  any  wise  prejudicial  to 
its  rights.  It  Is  well  settled  that  a  judgment 
will  not  be  reversed  unless  it  Is  shown  that 
some  prejudice  will  result  to  the  rights  of 
appellant.  Hence,  In  order  to  obtain  a  re- 
view of  the  ruling  of  the  trial  court,  It  was 
necessary  to  show  what  the  answer  of  the 
witness  would  have  been.  Ward  v.  Ft  Smith 
Light  &  Traction  Co.,  123  Ark.  548,  185  S.  W. 
1085;  New  Hampshire  Life  Ins.  Co.  v.  Blake- 
ly,  97  Ark.  564,  134  S.  W.  926;  and  Boland 
v.  Stanley,  88  Ark.  562,  115  S.  W.  168,  129 
Am.  St  Rep.  114. 

[2]  In  the  second  place,  the  age  of  Fan- 
nie Morgan  was  not  a  material  issue  in  the 
case,  and,  If  It  can  be  said  that  an  Inquiry 
into  her  age  wsb  not  a  collateral  matter,  still 
we  do  not  think  the  witness  could  have  been 
permitted  to  give  his  opinion  as  to  her  age 
unless  he  had  detailed  her  appearance,  man- 
ner, and  other  facts  upon  which  he  based  his 
opinion. 

[3-6]  The  second  assignment  of  error  la 
that  there  is  no  evidence  legally  sufficient  to 
support  the  verdict  One  of  the  children  of 
the  Insured  was  permitted  to  testify  as  to  his 
age,  and  from  her  testimony  the  jury  was 
warranted  in  finding  that  he  was  not  over  60 
years  of  age  at  the  time  he  made  his  applica- 
tion for  the  Insurance  policy.  No  objection 
was  made  to  Che  introduction  of  this  testi- 
mony. Besides,  It  is  well  settled  that  the 
date  of  a  person's  birth  may  be  testified  to 
by  himself  or  by  members  of  bis  family,  al- 
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though  be  must,  and  they  may,  know  the 
tact  only  by  hearsay  based  on  family  tradi- 
tion. This  falls  within  the  rale  admitting 
guch  hearsay  evidence  In  matters  of  "pedi- 
gree," which  term  embraces,  not  only  descent 
and  relationship,  bnt  also  the  facts  of  birth, 
marriage,  and  death,  and  the  times  when  this 
occurred.  Hoolton  v.  Manteuffel,  51  Minn. 
185,  53  N.  W.  541,  and  cases  cited;  Grand 
Lodge  A.  O.  U.  W.  v.  Bartes,  69  Neb.  631,  96 
N.  W.  186,  98  N.  W.  715,  111  Am.  St  Rep. 
577;  1  Greenl.  Evi.  (16th  Ed.)  par.  114  c 
and  d.  There  was  other  evidence  tending  to 
show  that  Amos  Morgan  was  under  60  years 
of  age  at  the  time  he  made  application  for 
the  policy  sued  on. 
The  judgment  will  be  affirmed.  . 


SHEPARD     MENDENHALL.   (No.  99.) 

(Supreme  Court  of  Arkansas.    Jan.  15,  1917.) 

L  Witnesses  <g=>202 — Disqualification  or 
Attorney  as  Witness— Statute. 
Under  Klrby's  Dig.  g  3095,  prohibiting  an 
attorney  from  testifying  concerning  any  com- 
munication made  to  him  by  his  client  in  that 
relation,  or  his  advice  thereon,  without  the 
client's  consent,  in  suit  to  recover  judgment  for 
the  unpaid  consideration  for  a  deed,  an  attor- 
ney, who  was  not  consulted  by  either  party  In 
a  legal  capacity,  but  merely  acted  as  notary 
public  and  scrivener  to  prepare  the  deed,  was  a 
competent  witness  that  the  parties  called  upon 
him  and  stated  their  agreement  to  him  that  he 
might  prepare  the  deed. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  gg  756,  757 ;  Dec.  Dig.  «=>202.] 

2.  APPEAL  AND  ERBOB  «=926(4)— PRESUMP- 
TION— Evidence. 
Where  evidence  was  excluded  on  the  ground 
that  the  witness  was  incompetent,  the  complain- 
ing party  need  not  show,  to  secure  reversal  on 
appeal,  what  the  evidence  would  have  been, 
since  it  must  be  presumed  that  the  trial  court 
would  have  excluded  the  evidence  however  ma- 
terial. 

[Ed.  Note.— For  other  cages,  see  Appeal  and 
Error,  Cent.  Dig.  g  3735 ;  Dec.  Dig.  «=>926(4)J 

Appeal  from  Circuit  Court,  Clay  County; 
J.  F.  Gautney,  Judge. 

Suit  by  Ruth  Mendenhall  against  J.  M. 
Snepard.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Judgment  reversed,  and 
cause  remanded  for  new  trial. 

J.  h.  Taylor  and  C.  T.  Bloodworth,  both  of 
Corning,  for  appellant  T.  J.  Crowder,  of 
Corning,  for  appellee. 


SMITH,  J.  Appellee  executed  and  deliver- 
ed to  appellant  a  deed  to  a  tract  of  land. 
The  consideration  was  there  recited  to  be 
(150,  cash  In  hand  paid.  In  her  complaint 
appellee  alleged  the  consideration  to  have 
been  in  fact  $2,000,  and  she  seeks  by  this 
suit  to  recover  judgment  for  the  unpaid  por- 
tion thereof.  Both  parties  agree  that  the 
sum  of  $150  was  not  paid,  and  that  this  was 
not  the  consideration  in  fact,  but  they  sharp- 


ly differ  in  their  testimony  as  to  what  the 
real  consideration  was.  Appellee  recovered 
judgment  for  the  amount  of  the  considera- 
tion which  she  says  appellant  agreed  to  pay, 
and  this  appeal  has  been  prosecuted  to  re- 
verse that  judgment 

Upon  the  trial  of  this  cause  one  C  T. 
Bloodworth  was  sworn  as  a  witness,  and  ap- 
pellant offered  to  show  that  the  parties  call- 
ed upon  Bloodworth  In  the  capacity  of  a  no- 
tary public  and  scrivener  to  prepare  the 
deed,  and.  In  order  that  he  might  do  so,  stat- 
ed to  him  the  agreement  between  themselves. 
Objection  was  made  to  this  evidence  upon 
the  ground  that  It  was  privileged,  whereupon 
Bloodworth  stated  to  the  court: 

"Mr.  Bloodworth:  I  want  to  state  further 
that  I  was  consulted  by  neither  of  them  at  that 
time  in  a  legal  capacity,  but  was  only  asked  to 
draw  up  and  acknowledge  this  deed  for  them." 

The  court  sustains  the  objection  to  this  evi- 
dence, and  this  action  is  assigned  as  error. 

[1]  By  section  309a  of  Klrby's  Digest  an 
attorney  is  prohibited  from  testifying  con- 
cerning any  communication  made  to  him  by 
his  client  in  that  relation,  or  his  advice  there- 
on, without  the  client's  consent;  and  the 
court  below  took  the  view  that  this  statute 
was  applicable  to  the  facts  of  this  case.  We 
think  this  was  error.  The  witness  was  offer- 
ing to  testify  that  neither  party  consulted 
him  In  a  legal  capacity,  and  that  the  rela- 
tion of  attorney  and  client  was  not  consti- 
tuted. In  40  Cyc.  pp.  2363-2865,  It  is  said: 

"In  order  that  the  rule  of  privilege  may  ap- 
ply, the  relation  of  attorney  and  client  must  ac- 
tually exist  between  the  parties  at  the  time 
when  the  communication  is  made  or  the  infor- 
mation acquired,  or  at  least  the  party  making 
the  communication  must  have  believed  that  such 
relation  existed,  and  so  there  Is  no  privilege  as 
to  a  communication  by  one  party  to  his  ad- 
versary's attorney.  An  attorney,  who  acted  as 
a  mere  scrivener  in  preparing  a  deed,  will,  or 
other  instrument  in  accordance  with  instruc- 
tions given  to  him,  may  testify  as  to  the  trans- 
action; and  an  attorney  who  acts  merely  as  a 
notary  in  taking  the  acknowledgment  of  a  deed 
or  other  instrument  may  testify  as  to  communi- 
cations made  to  him  at  the  time  or  the  attend- 
ing circumstances.  *  •  •  But  where  an  at- 
torney is  employed  in  his  professional  capacity, 
he  cannot  testify  as  to  communications  in  re- 
gard to  a  deed  or  other  instrument  which  he 
prepared  for  his  client  in  the  course  of  such  em- 
ployment.'' 

A  number  of  cases  on  the  subject  are  cited 
in  the  note  to  the  text  quoted  above.  We 
think,  however,  a  more  accurate  statement 
of  the  law  Is  found  in  volume  4  of  Wlgmore 
on  Evidence,  g  2297,  where  it  Is  said: 

"A  deed  or  other  conveyance  is  drafted  some- 
times by  the  parties,  sometimes  by  a  real-estate 
broker,  sometimes  (as  on  the  Continent,  and  for- 
merly in  England)  by  a  notary  or  scrivener,  and 
sometimes  by  an  attorney  at  law.  Though  it 
necessarily  affects  rights  and  obligations,  there 
is  not  necessarily  a  contribution  of  legal  ad- 
vice in  its  preparation.  It  is  conceivable,  there- 
fore, that  an  attorney  may  be  asked  to  draft  a 
deed  of  a  certain  tenor,  without  any  express 
reference  to  his  knowledge  of  the  law.  On  the 
other  hand,  he  will  undoubtedly  use  that  knowl- 
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edge,  and  his  employer  impliedly  requests  him 
to  use  it,  in  phrasing  the  instrument  The  ques- 
tion thus  arises  whether  the  communications 
then  made  by  his  employer,  although  they  may 
not  in  terms  concern  legal  aspects  of  the  trans- 
action, are.  to  be  regarded  as  communications 
made  in  the  course  of  an  employment  for  legal 
advice.  The  question  has  naturally  received 
conflicting  answers.  The  tendency  at  first  in 
England  was  to  make  a  sharp  distinction  be- 
tween services  as  a  conveyancer  and  services  as 
an  attorney  at  law.  But  this  was  probably  due, 
in  part,  to  the  original  limitation  of  the  privi- 
lege to  communications  for  the  purpose  of  liti- 
gation (ante,  J  2294);  and  since  this,  limitation 
disappeared,  the  inclination  has  been  to  take  the 
larger  vitw  of  the  privilege  in  the  present  re- 
spect also.  In  the  United  States,  the  drafting 
of  a  will  has  almost  always  been  assumed  (and 
naturally)  to  bring  the  testator's  communica- 
tions within  the  privilege.  But  for  deeds  and 
other  instruments  the  privilege  has  been  strictly 
construed,  and  where  no  legal  problem  has  been 
expressly  brought  forward  by  the  client,  his  com- 
munications, concerning  the  mere  drafting  of 
the  instrument,  have  commonly  been  admitted. 
The  circumstances  of  each  case  must  affect  the 
result;  but  in  general  a  strict  construction  is 
the  proper  one,  especially  in  those  cases  where 
attorneys  combine  the  occupation  of  real  estate 
and  insurance  brokers,  or  act  also  as  executive 
officers  of  a  corporate  business." 

[I]  The  witness  did  not  at  the  time  offer 
to  testify  what  the  directions  to  him  were, 
but  as  the  evidence  was  excluded  on  the 
ground  that  the  witness  was  incompetent  this 
is  immaterial,  the  rule  in  such  cases  being 
that  the  complaining  party  need  not  show, 
to  secure  a  reversal,  what  the  evidence  of 
the  excluded  witness  would  have  been.  This 
is  true  because  it  must  be  presumed  the 
court  would  have  excluded  the  evidence,  how- 
ever material  it  may  have  been.  Miles  v.  St 
L.,  I.  M.  &  S.  By.  Co.,  90  Ark.  488,  119  S.  W. 
837;  Blckerstricker  v.  State,  31  Ark.  208. 

For  the  error  indicated,  the  judgment  will 
be  reversed,  and  the  cause  remanded  for  a 
new  trial. 


SCHOOL  DIST.  NO.  69  OP  TELL  COUNTY 
v.  HUNDLEY.   (No.  100.) 

(Supreme  Court  of  Arkansas.   Jan.  16,  1917.) 

1.  Schools  and  School  Districts  «£=>135(1) — 
Employment  of  Teachers. 

A  valid  contract  for  the  employment  of  a 
school-teacher  cannot  be  made,  except  at  a  meet- 
ing of  the  board  of  directors  of  the  school  dis- 
trict at  which  all  of  the  directors  are  present, 
or  of  which  all  had  notice. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  gj  130,  292,  293, 
295;  Dec.  Dig.  <8=>135(1).J 

2.  Schools  and  School  Districts  «=>145  — 
Evidence — Subticienct. 

In  a  school-teacher's  action  for  services  ren- 
dered under  an  alleged  written  contract  evi- 
dence held  sufficient  to  support  a  finding  that 
there  had  been  a  meeting  of  the  directors  of  the 
district  at  which  the  written  contract  with  plain- 
tiff was  prepared. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  §§  315-317;  Dec 
Dig.  <8=»145.] 


3.  Appeal  and  Error  <8=10O2  —  Review  — 
Findings. 

Findings  of  the  jury  on  conflicting  evidence 
must  be  accepted  as  true  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3935-3937;  Dec.  Dig.  «=> 
1002.] 

4.  Schools  and  School  Districts  e=»145  — 
Employment  of  Teachers— Ratification — 
Sufficiency  of  Evidence. 

In  a  school-teacher's  action  for  services  ren- 
dered under  an  alleged  written  contract  evi- 
dence held  sufficient  to  support  finding  of  rati- 
fication by  the  district  of  the  written  contract 
with  the  plaintiff,  signed  by  two  of  three  direc- 
tors of  the  school  district 

(Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  315-317;  Dec 
Dig.  «=>145.] 

Appeal  from  Circuit  Court,  Yell  County; 
A.  B.  Priddy,  Judge. 

Action  by  Angia  Hundley  against  School 
District  No.  69  of  Yell  Count?.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Hall  ft  Bohlinger,  of  Dardanelle,  for  ap- 
pellant Jno.  B.  Crownover,  of  Dardanelle, 
for  appellee. 

SMITH,  J.  Appellee  was  the  plaintiff  be- 
low, and  alleged  In  her  complaint  that  she 
had  entered  Into  a  written  contract  with 
school  district  No.  69  of  Yell  county,  where- 
by she  agreed  to  teach  school  for  the  period 
of  three  months  for  the  consideration  of 
$45  per  month,  and  she  testified,  in  support 
of  the  allegations  of  her  complaint,  that  she 
performed  the  conditions  of  this  contract  by 
teaching  school,  and  upon  the  trial  she  re- 
covered judgment  for  $135,  the  amount  sued 
for. 

[1]  It  was  admitted  upon  the  trial  that 
appellee  taught  the  school,  but  It  was  denied 
that  she  had  any  legal  contract  authorizing 
her  so  to  do.  This  issue  was  submitted  to 
the  jury  under  proper  instructions,  one  of 
which  was  requested  by  appellant,  which  de- 
clared the  law  to  be  that  a  valid  contract 
could  not  be  made,  except  at  a  meeting  of 
the  board  of  directors  at  which  all  the  di- 
rectors were  present  or  of  which  all  had  no- 
tice; and  it  Is  urged  by  appellant  that  there 
is  not  sufficient  evidence  to  support  the  find- 
ing that  such  a  meeting  was  held.  The 
proof  shows  this  to  have  been  a  small  dis- 
trict, and  that  there  was  no  regular  time 
for  the  meeting  of  the  directors,  and  that 
no  record  was  made  or  kept  of  the  proceed- 
ings of  the  meetings  that  were  held.  The 
directors  of  the  district  were  nained  Grant, 
Beck,  and  Wallace,  and  the  contract  sued  on 
was  signed  only  by  Grant  and  Beck.  Wal- 
lace refused  to  sign,  and  testified  that  no 
meeting  of  the  directors  was  ever  held. 
Grant  testified,  however,  that  he  undertook 
several  times  to  call  a  meeting,  but  was  un- 
able to  secure  Wallace's  attendance,  and  that 
he  sent  notice  of  a  meeting  on  three  differ- 
ent occasions  by  appellee,  and  sent  notice  of 
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another  meeting  by  Wallace's  son.  Appel- 
lee testified  that  she  delivered  these  mes- 
sages. Wallace  attended  the  meeting  of 
which  he  was  notified  by  his  son,  but  on  ac- 
count of  the  absence  of  Beck  no  business 
was  attended  to  at  that  time,  but  he  did  not 
attend  any  other  meeting. 

[2]  Grant  testified  that  appellee  had  taught 
the  winter  school,  and  had  given  satisfac- 
tion, and  had  made  application  for  the  sum- 
mer school,  and  that  he  and  Wallace  dis- 
cussed her  application,  and  that  Wallace 
stated  he  preferred  having  a  man  and  could 
get  one  for  $5  less  per  month  than  appellee 
asked,  and  that  at  one  of  the  meetings  which 
he  had  called,  and  which  Wallace  did  not 
attend,  he  and  Beck  agreed  to  give  the  school 
to  appellee,  but  did  not  agree  on  the  price 
to  be  paid,  that  this  question  was  left  open 
to  be  determined  later,  and  that  a  written 
contract  was  prepared  on  blanks  furnished 
for  that  purpose,  and  that  all  the  blank  spac- 
es were  filled  except  the  one  relating  to  the 
amount  of  salary,  and  that  later  the  amount 
of  $45  per  month  was  written  into  the  con- 
tract, and  he  and  Beck  signed  it,  but  Wal- 
lace refused  to  do  so.  We  think  this  evi- 
dence legally  sufficient  to  support  the  finding 
that  there  had  been  a  meeting  of  the  direc- 
tors. 

The  question  of  ratification  of  the  contract 
was  also  submitted  to  the  jury,  .and  upon 
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this  issue  it  was  shown  that,  upon  the  day 
appointed  by  the  contract  for  opening  the 
school,  Wallace  appeared  and  notified  appel- 
lee that  a  man  named  Tucker  had  been  em- 
ployed to  teach  the  school  and  would  do  so, 
and  that  she  had  no  legal  contract.  It  was 
shown,  however,  that  Tucker  had  not  been 
employed  to  teach  the  school,  and  had  no 
license  which  would  have  authorized  him  so 
to  do.  It  Is  also  shown  that  the  other  di- 
rectors ordered  the  school  to  proceed,  and 
that,  while  Wallace  did  not  send  his  children 
to  school,  nearly  all  the  other  patrons  of  the 
school  did  send  their  children,  and  that  the 
teacher's  register  was  received  by  the  direc- 
tors at  the  close  of  the  term,  and  was  used 
by  them  in  making  up  the  annual  report 
which  they  were  by  law  required  to  make, 
and  Wallace  admitted  having  stated  to  ap- 
pellee, before  the  school  was  taught,  "If  the 
other  directors  hired  you,  I  cannot  contrary 
them." 

[3,4]  While  this  evidence  is  not  all  un- 
disputed, it  is  legally  sufficient,  if  accepted 
by  the  jury  as  true  (and  we  must  assume 
that  this  was  done),  to  support  the  finding 
of  ratification  on  the  part  of  the  district 
School  District  No.  66  v.  Jackson,  110  Ark. 
262,  161  S.  W.  158. 

The  judgment  of  the  court  below  is  af- 
firmed. 
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LEININGER  v.  HARVEY  et  «L    (No.  12064.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Dec.  18,  1916.  Rehearing  Denied 
Jan.  29,  1917.) 

Masteb  and  Servant  <g=  289(30)— Injuries 
to  s&bvant  —  co  ntributoby  negligence 
—Question  fob  Juby. 

Whether  a  motorman,  running  slowly 
through  a  fog,  was  contributorily  negligent  in 
running  into  a  standing  car,  not  showing  a 
red  rear  light,  was  a  question  for  the  jury  in 
action  for  his  injuries  in  such  collision:  there 
being  evidence  that  the  superintendent  had  in- 
structed him  to  interpret  the  company's  run- 
ning rules  with  some  latitude. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f  1122;  Dec.  Dig.  <8=» 
289(30).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; O.  A.  Lucas,  Judge. 

"Not  to  be  officially  published." 

Action  by  Amos  B.  Leininger  against  Ford 
Harvey  and  others.  From  judgment  for  de- 
fendants, plaintiff  appeals.  Reversed  and 
remanded,  with  directions. 

Atwood  &  Hill,  of  Kansas  City,  for  appel- 
lant Clyde  Taylor,  Charles  N.  Sadler,  and 
Charles  A  Stratton,  of  Kansas  City,  for  re- 
spondents. 

ELLISON,  P.  J.  Plaintiff,  while  engaged 
as  a  motorman  on  one  of  defendant's  cars, 
received  personal  injuries  caused  by  his  car 
running  into  the  rear  end  of  a  standing  car 
on  the  same  track.  He  brought  this  action 
for  damages,  and  obtained  a  verdict  in  the 
circuit  court.  That  court  afterwards  sustain- 
ed defendant's  motion  for  new  trial,  for  the 
reason  stated  that: 

"Error  was  committed  in  submitting  the  case 
to  the  jury  as  plaintiff's  evidence  showed  con- 
tributory negligence  as  a  matter  of  law." 

Plaintiff  appealed. 

There  was  a  heavy  fog,  and  one  of  the 
grounds  of  negligence  charged  against  de- 
fendant is  that  no  red  light  was  lighted  on 
the  rear  end  of  the  standing  car.  There  is 
no  doubt  but  that  a  case  was  made  against 
defendant  so  far  as  concerns  its  own  negli- 
gence in  falling  to  have  the  red  light,  and 
the  sole  question  presented  by  each  party  is 
whether  the  evidence  would  justify  the  trial 
court  in  determining,  as  a  matter  of  law,  that 
plaintiff  was  guilty  of  contributory  negli- 
gence. It  was  set  up  in  defendant's  answer 
that  a  fog  prevailed,  that  plaintiff  knew  how 
far  he  could  probably  see  a  car  ahead  of  him, 
and  in  such  circumstances  was  running  at  a 
dangerous  and  reckless  rate  of  speed,  in  vio- 
lation of  the  rule  of  the  company,  which  re- 
quired that,  during  a  fog — 
"cars  must  be  operated  entirely  with  a  view  to 
safety.  Disregard  schedules  and  ring  continu- 
ously. Cars  must  be  operated  at  such  speed  and 
with  such  precaution  that  they  can  be  stopped 
in  time  to  avoid  collision  with  cars  and  vehicles. 
Motorman  must  slow  down  when  approaching 
stops  and  sound  gong  or  whistle.  In  case  of  fog, 
or  wet  snow  which  clings  to  windows,  cars  must 
be  operated  with  front  vestibule  window  open."  i 


[1]  The  evidence  in  plaintiff's  behalf  tend- 
ed to  show  that  cars  were  running  on  & 
schedule  of  2%  minutes  apart,  and  that  the 
fog  was  not  of  uniform  density,  and  that  at 
one  place  It  would  be  too  thick  to  see  more 
than  a  few  feet  ahead,  when  slightly  further 
on  it  would  shift  so  that  things  were  dear 
for  a  much  greater  distance.  When  the  fog 
was  dense  plaintiff  would  slow  down  his  car 
until  it  was  at  less  speed  than  a  man's  walk, 
and  when  he  ran  Into  a  lighter  space  he 
would  Increase  the  speed  of  his  car.  So  that 
all  the  time  he  was  guiding  the  speed  of  bis 
car  to  the  distance  he  could  see  ahead,  having 
in  mind  all  the  time  a  speed  at  which  he 
could  stop  short  of  anything  on  the  track  that 
might  come  Into  bis  view. 

The  occurrence  transpired  at  what  Is 
known  as  White  avenue  on  the  eastern  out- 
skirts of  Kansas  City.  Plaintiff  was  travel- 
ing west  towards  the  city  proper,  and  had 
passed  a  small  station,  called  Rldgeway. 
about  600  feet  east  of  White  avenue,  and 
just  before  getting  halfway  between  the  two, 
observing  the  fog  to  be  lighter,  he  Increased 
his  speed,  for  a  short  distance,  to  about  18 
miles  an  hour.  Then  he  observed  the  fog 
was  thicker  and  more  in  a  bank  as  he  got 
closer  to  the  avenue,  and  he  slowed  down  till, 
as  he  testified,  "I  was  almost  stopped,"  and 
could  have  stopped  Instantly.  He  approach- 
ed the  avenue  in  this  way  until  he  got  onto 
It  and  could  see  the  board  crossing  thereon, 
when,  observing  no  one,  and  that  the  crossing 
was  clear,  he,  at  about  the  center  of  the 
avenue,  Increased  his  speed  to  a  rate  of  5  or 
6  miles  an  hour,  when  he  came  Into  view  of 
one  of  defendant's  cars  standing  IS  feet 
away,  on  the  west,  or  far,  side  of  the  avenue, 
without  a  red  light  at  the  rear.  He  then 
made  every  endeavor  to  stop  the  car,  but  did 
not  succeed,  and  his  Injury  was  the  result  of 
the  collision.  The  case  in  many  particulars 
is  like  that  of  Kinney  v.  Street  Ry.  Co.,  261 
Mo.  97,  169  S.  W.  23. 

White  avenue  was  merely  an  un paved 
street,  GO  feet  wide,  with  cinders  on  one  side 
of  the  track,  near  the  west  side,  serving  as 
a  platform  for  passengers.  There  was  no 
shelter,  nor  other  protection  from  the  weath- 
er. The  standing  car  had  stopped  a  few 
feet  further  west  than  was  the  usual  place. 
The  evidence  was  that  a  red  light  would  have 
been  seen  35  or  40  feet  by  a  motorman  com- 
ing towards  it  on  another  car,  as  plaintiff 
was.  This  would  have  made  It  visible  to 
him  In  ample  time  to  have  stopped  before 
reaching  the  standing  car.  It  would  have 
been  visible  to  him  before  he  Increased  his 
speed. 

Great  reliance  is  placed  by  defendant 
on  the  rule  above  set  out,  as  to  plaintiff's 
duty  in  cases  of  fog.  And  certainly  an  em- 
ploye must  live  up  to  the  rules  which  are 
provided  for  his  safety  and  that  of  the  trav- 
eling public.  Matthews  v.  Railroad,  227  Mo. 
241,  126  S.  W.  1005 ;  Van  Camp  v.  Railroad, 


«=>For  other  cues  see  same  toplo  and  KBY-NUMBER  in  all  Key-Numbered  Digest*  and  Indexes 


Digitized  by 


Google 


Mo.) 


CHRISTY      WABASH  R.  CO. 


241 


141  Mo.  App.  344,  125  S.  W.  530  ;  White  on 
Personal  Injuries,  I  437.  But  in  that  con- 
nection, defendant  leaves  out  of  view  that 
there  was  evidence  tending  to  show  that  the 
superintendent  had  Instructed  the  motor- 
men,  including  plaintiff,  that  they  were  "to 
use  common  horse  sense,  for  if  you  follow 
those  rules,  you  would  not  last  24  hours," 
and  "that  it  was  Impossible  to  fulfill  it  [the 
rules] ;  you  use  good  common  judgment  and 
go  ahead."  The  superintendent  himself  was 
called  by  defendant  to  contradict  plaintiff  on 
this  point.  Allowing  that  he  had  contra- 
dicted him  point-blank,  it  would  not  affect 
the  question  from  the  point  of  view  we  are 
considering  it  As  the  question  presents  it- 
self here,  we  must  look  to  the  evidence  in 
plaintiff's  behalf.  But,  in  point  of  fact,  the 
superintendent  does  not  altogether  differ 
from  plaintiff.  He  testified  that: 

"No,  I  don't  thing  I  made  the  statement.  I 
did  say  that  the  exact  words  of  the  book  (of 
rules)  would  show  a  sign  or  rule  only,  and  any 
man  will  have  to  use  Mb  own  prerogative  or  his 
own  judgment  at  divers  times." 

Plaintiff  was  put  through  a  cross-exam- 
ination of  great  length,  but  bis  story  of  the 
occurrence  has  been  stated,  and  in  no  par- 
ticular do  we  believe  he  has  deprived  him- 
self of  the  right  to  the  opinion  of  a  jury.  We 
are  therefore  satisfied  the  trial  court  commit- 
ted error  against  the  plaintiff  in  ruling  that 
he  was  guilty  of  contributory  negligence  as 
a  matter  of  law.  We  think  it  presents  a  ques- 
tion for  the  jury. 

We  will  therefore  reverse  the  judgment 
and  remand  the  cause,  with  directions  to 
reinstate  the  verdict  All  concur. 


CHRISTY  v.  WABASH  R.  CO. 
(Kansas  City  Court  of  Appeals.  Missouri. 
April  3,  1916.    Rehearing  Denied 
Jan.  20.  1917.) 

I  Pleading  ©=34(3)— Petition— Absence  of 

Demurrer. 
Where  no  demurrer  is  interposed  by  defend- 
ant, every  reasonable  intendment  is  allowed  in 
favor  of  the  petition. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  g  69;  Dec.  Dig.  ©=34(3).] 

2.  Appeal  and  Error  ©=882(12)— Invited 
Erbob— Inbtbucti  onb. 

In  action  for  death  of  switchman,  where  the 
petition  stated  a  cause  of  action  under  federal 
Employers'  Liability  Act  (Act  Cong.  April  22, 
1906,  c.  149.  35  Stat.  65  [U.  S.  Comp.  St  1913, 
55  8657-8665]),  but  on  the  trial  both  parties 
presented  instructions  applicable  alone  to  an 
ordinary  action  under  the  state  law,  neither 
party  could  complain  of  such  instructions  offer- 
ed by  the  other. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  3602;  Dec.  Dig.  €=882 
(12).] 

3.  Master  and  Servant  ©=2S4(1)— Inter- 
state Shipment— Question  fob  Jury. 

In  such  action,  admission  and  statement 
that  on  the  day  of  the  accident  to  deceased  the 
car  by  which  he  was  injured  had  been  billed  to 
another  point  empty,  it  being  intended  there 
to  load  it  with  an  interstate  shipment,  were 


sufficient  to  make  it  a  question  for  the  jury 
whether  the  car  was  being  taken  from  the  point 
where  the  accident  occurred  for  the  purpose  of 
receiving  an  interstate  shipment 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1000;  Dec.  Dig.  ©=284 

4.  Commerce  ®=27(7)— Interstate  Shipment 
— Injury  to  Bbakeman— "Interstate  Com- 
merce." 

Where  a  switchman  was  killed  in  switching 
a  car  to  take  it  to  another  place  to  be  loaded 
with  an  interstate  shipment,  his  death  occurred 
while  he  was  engaged  in  interstate  commerce, 
the  test  being  whether  the  work  in  which  de- 
ceased was  killed  was  part  of  the  interstate 
commerce  in  which  the  carrier  was  engaged. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Dec  Dig.  ©=27(7). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Interstate  Commerce.] 

5.  Master  and  Sebvant  ©=111(1) — Safety 
Appliance  Act— Violation  by  Flying 
Switch. 

Although  the  equipment  of  cars  complies 
with  federal  Safety  Appliance  Act  (Act  Cong. 
March  2,  1898,  c  196,  27  Stat.  531  [U.  S. 
Comp.  St  1913,  ij  8605-8612]),  yet  if  the  car- 
rier so  operates  the  cars  that  the  appliances 
cannot  be  used  without  doing  the  thing  the  act 
seeks  to  avoid,  i.  e.,  going  between  the  cars,  as 
by  making  a  "flying  switch,"  it  violates  the  stat- 
ute as  fully  as  if  it  had  failed  to  install  the 
appliances. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  8  215;  Dec  Dig.  ©=111 

6.  Master  and  Servant  9=111(1) — Safety 
Appliance  Act— Liability  fob  Death. 

A  carrier's  liability  for  switchman's  death 
from  being  compelled  to  go  between  cars  in  or- 
der to  raise  the  pin  to  uncouple  them  for  a 
"flying  switch,"  does  not  depend  on  whether  or 
not  he  fell  in  the  immediate  effort  to  pull  the 
pin  or  before  beginning  the  act  of  uncoupling. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  215;  Dec  Dig.  ©=111 

7.  Master  and  Sebvant  ©=204(1)— Safety 
Appliance  Act— Assumption  of  Risk. 

Assumption  of  risk  does  not  relieve  from  lia- 
bility for  switchman's  death  resulting  from  vio- 
lation of  federal  Safety  Appliance  Act 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  544;  Dec  Dig.  ©=204 
(1).] 

8.  Masteb  and  Sebvant  ©=228(2)— Safety 
Appliance  Act  —  Contbibtttoby  Negli- 
gence. 

Contributory  negligence  is  no  defense  to 
liability  for  switchman's  death  resulting  from 
violation  of  federal  Safety  Appliance  Act. 

[Ed.  Note.— For  other  cases,  Bee  Master  and 
Servant  Cent  Dig.  §  671;  Dec.Dig.  ©=228(2).] 

9.  Master  and  Servant  ©=111(1)— Safety 
Appliance  Act— Footboard  on  Switch  En- 
gine. 

A  railroad  is  not  relieved  from  liability  for 
injuries  from  violation  of  federal  Safety  Ap- 
pliance Act  resulting  from  employe's  having 
been  compelled  to  stand  on  the  footboard  of  an 
engine  to  lift  a  coupling  pin  to  make  a  "flying 
switch"  by  the  fact  that  footboards  on  switch 
engines  are  contemplated  and  allowed  by  the 
law,  for  such  a  footboard  is  not  allowed  by  the 
statute  as  a  place  upon  which  employes  may 
stand  between  the  engine  and  another  car  to  un- 
couple the  car  by  leaning  over  and  working  the 
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lever,  but  is  more  properly  a  place  to  ride  from 
point  to  point  in  the  yards, 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  215 ;  Dec.  Dig.  <S=111(1).] 

10.  Mastes  and  Sebvant  <8=>111(1)— Safety 
Appliance  Act— Defense  —Location  of 
Ladder. 

The  location  of  a  freight  car  ladder  at  the 
side  near  the  end  of  a  car  does  not  carry  the 
implication  that  it  was  intended  by  the  law  that 
an  employe  should  stand  on  such  ladder  and 
then  swing  a  part  of  his  body  around  the  end 
of  the  cars  in  order  to  reach  the  uncoupling 
device,  it  being  a  matter  of  common  observa- 
tion that  such  cars  are  now  equipped  with  un- 
coupling levers  so  constructed  that  the  employe 
may  stand  in  the  stirrup  and  uncouple  without 
even  his  hand  being  between  the  cars. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  215;  Dec  Dig.  <8=>111(1).] 

11.  Evidence  <S=>1— Judicial  Notice. 

The  designation  of  safety  appliances  by  an 
order  of  the  Interstate  Commerce  Commission, 
under  federal  Safety  Appliance  Act  (Act  April 
14,  1910,  c.  160,' g  3,  36  Stat.  298  [U.  S.  Comp. 
St  1913,  §  8619]),  conferring  authority  upon  the 
commission  to  designate  the  number,  dimensions, 
location,  and  manner  of  application  of  the  ap- 
pliances provided  for  in  the  act,  is  a  matter  ju- 
dicially noticed  only  when  the  court's  attention 
is  called  to  it. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  1 ;  Dec.  Dig.  <8=>L] 

12.  Evidence  <g=>29  —  Judicial  Notice- 
Laws. 

From  motives  of  necessity,  as  well  as  of 
public  policy,  courts  take  judicial  notice  of  gen- 
eral or  public  law,  and  their  judgments  must  be 
supported  by  such  laws  whether  called  to  their 
attention  or  not. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |§  36,  37,  39,  43-46,  48;  Dec  Dig. 
<S=»29.] 

13.  Evidence  <8=5(2)  —  Judicial  Notice  — 
Common  Knowledge. 

Courts  take  judicial  notice  of  many  matters 
of  common  knowledge,  such  as  the  order  of 
succeeding  days  of  the  week,  the  familiar  laws 
of  nature,  etc. 

[Ed.  Note. — For  other  enses,  see  Evidence, 
Cent.  Dig.  § 4;  Dec  Dig.  <S=>5(2).] 

14.  Evidence  «=1-^Judicial  Notice— Call- 
ing Coubt's  Attention  to  Facts. 

Many  matters  of  which  the  law  requires  a 
court  to  take  judicial  notice,  but  of  which  in 
reality  it  is  ignorant,  must  be  called  to  the 
courts  attention  by  a  litigant  desiring  to  take 
advantage  of  the  court's  judicial  knowledge. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  g  1 ;  Dec.  Dig.  <g=»l.] 

16.  Appeal  and  Eebob  ej=»173(13)— Thsoby 
of  Case  Below. 
In  action  for  switchman's  death  from  viola- 
tion of  federal  Safety  Appliance  Act,  the  de- 
fense that  the  appliances  in  question  conformed 
to  an  order  of  the  Interstate  Commerce  Commis- 
sion could  not  be  considered  for  the  first  time  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  gg  1103,  1117 ;  Dec.  Dig.  «=» 
173(13).] 

Appeal  from  Circuit  Court,  Randolph 
County;  A.  H.  Waller,  Judge. 

Action  by  Laura  Christy,  administratrix, 
against  the  Wabash  Railroad  Company. 
From  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 


J.  L.  Minnis  and  N.  S.  Brown,  both  of  St 
Louis,  J.  A.  Collet,  of  Salisbury,  and  Phil- 
lips &  Phillips,  of  Moberly,  for  appellant 
Barnett  &  Barnett,  of  Sedalia,  for  respondent 

ELLISON,  P.  J.  Defendants  are  receiv- 
ers of  the  Wabash  Railway  Company.  For 
convenience  we  will  treat  the  company  as 
defendant  It  was  an  interstate  carrier  of 
passengers  and  freight  and  plaintiff's  deceas- 
ed husband  was  In  Its  employ  as  a  member 
of  a  switching  crew  at  Moberly,  Mo.  In  at- 
tempting to  switch  a  certain  car  which  was 
intended  to  be  put  into  a  train,  deceased 
w«3  upon  the  footboard  of  the  engine,  and 
fell  between  It  and  the  car,  and  was  killed. 

[1,  i]  Plaintiff's  petition  is  so  drawn  that 
an  ordinary  cause  of  action  for  personal  In- 
Jury  under  the  state  law  is  stated  and  some- 
what intermingled,  with  a  statement  of  a 
cause  of  action  under  the  federal  Employ- 
ers' Liability  Act  for  a  violation  of  the 
Safety  Appliance  Act  There  was  no  demur- 
rer interposed  by  defendant,  and  we  think 
that  under  the  rule,  applied  In  such  circum- 
stances, whereby  every  reasonable  Intend- 
ment is  allowed  in  favor  of  the  pleading, 
a  cause  of  action  under  the  federal  statute 
Is  stated.  So  in  the  trial  each  party  present- 
ed Instructions,  applicable  alone  to  an  ordi- 
nary action  under  the  state  law.  As  each 
did  this  neither  can  complain.  Besides,  so 
far  as  plaintiff  is  concerned,  she  took  upon 
herself  an  unnecessary  burden.  The  princi- 
pal question  involves  a  construction  of  the 
federal  Safety  Appliance  Act,  connected,  as 
it  has  been  by  the  parties,  with  the  law  ap- 
plicable to  Interstate  commerce. 

The  evidence  tended  to  show  that  deceased, 
being  a  member  of  a  switching  crew  in  de- 
fendant's yards  at  Moberly,  was  ordered 
shortly  after  midnight  to  assist  in  a  "flying 
switch"  of  a  certain  car  which  was  to  be 
placed  in  position  convenient  to  be  put  into  a 
local  train  to  be  taken  out  that  morning  to 
Sturgeon,  a  town  a  few  miles  below  Moberly 
and  in  the  same  state.  The  evidence  showed 
that  both  the  engine  and  car  were  equipped 
with  automatic  couplers  as  provided  in  the 
federal  Safety  Appliance  Act,  so  that  in 
ordinary  use,  they  would  couple  automatical- 
ly by  impact  and  could  be  uncoupled  without 
going  between  the  cars.  But  the  evidence 
further  showed  that  making  a  "flying  switch" 
would  prevent  the  use  of  the  appliances  re- 
quired by  the  Safety  Appliance  Act 

The  "flying  switch,"  such  as  was  attempt- 
ed in  this  case,  was  stated  by  the  engineer 
in  this  way: 

"The  car  is  ahead  of  the  engine;  then  you  back 
up  and  one  man  will  stand  at  the  switch  farther 
back  to  throw  it  between  the  engine  and  the 
car ;  in  order  to  do  that  you  start,  and  when  the 
car  has  enough  momentum  to  pass  over  the 
switch  you  give  slack  by  shutting  off  enough  so 
that  the  uncoupling  may  be  made  by  lifting  the 
pin,  and  then  for  the  engine  to  get  away  by 
rapid  movement,  leaving  room  enough  for  the 
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man  to  ft  row  the 'switch  between  the  car  and 
engine,"  thus  running  the  car  off  on  another 
track. 

The  foreman  saw  deceased  take  his  posi- 
tion on  the  footboard  between  the  front  of 
the  engine  and  the  car.  While  he  did  not,  In 
words,  tell  him  to  get  on  the  footboard,  he 
knew  and  Intended  that  he  or  the  other 
switchman  should  do  so.  He  knew  he  was 
In  that  position  In  obedience  to  his  order  to 
make  the  flying  switch..  He  was  seen  there 
when  the  engine  started  to  make  the  switch ; 
shortly  his  cry  was  heard  that,  "You  have 
killed  me  I"  He  was  then  seen  lying  on  the 
track,  and  died  shortly  thereafter.  No  one 
saw  him  fall,  but  there  is  evidence  and  cir- 
cumstances sufficiently  tending  to  show  that 
be  fell  In  endeavoring  from  his  place  on  the 
footboard  between  the  engine  and  the  car 
to  draw  the  pin  from  the  coupler. 

The  chief  evidence  of  the  use  and  destina- 
tion of  this  car  was  that  it  was  taken  empty 
to  Sturgeon  that  day  in  a  local  freight  train, 
there  loaded  with  eggs  and  shipped,  that  day 
to  Chicago,  III.  This  was  put  in  the  record 
in  the  shape  of  the  following  admission: 

"Memorandum  in  regard  to  A.  R.  T.  oar  No. 
11880  involved  in  the  injury  to  Edward  Christy, 
switchman,  Moberly  yards,  about  12:55  a.  m. 
March  18,  1915.  The  car  came  into  Moberly 
empty  March  5th,  and  was  held  in  Moberly  to 
be  used  whenever  needed.  On  the  day  of  the 
accident  the  car  had  been  billed  to  Sturgeon 
empty,  and  at  the  time  of  the  accident  was  be- 
ing switched  for  the  purpose  of  placing  it  in 
local  freight  No.  72  in  order  to  take  it  to  Stur- 
geon. Train  No.  72  took  it  to  Sturgeon  March 
18th,  and  it  was  there  loaded  with  eggs  billed 
and  forwarded  on  the  same  day  to  Chicago,  111." 

It  was  also  admitted  that  defendant  was 
an  Interstate  carrier.  In  addition  to  this 
the  foreman,  In  testifying  to  the  switching, 
said  the  car  was  being  put  in  a  convenient 
place  to  be  put  Into  the  local  train  to  be  tak- 
en to  Sturgeon.  Besides,  defendant's  counsel 
in  his  statement  of  defendant's  case  to  the 
jury  admitted  the  car  was  being  set  out  to 
be  taken  to  Sturgeon  and  then  to  be  loaded 
with  a  shipment  to  go  out  of  the  state.  He 
said: 

"It  is  true,  as  Mr.  Burnett  [plaintiff's  coun- 
sel] states,  and  I  think  that  fact  will  not  be  de- 
nied, that  there  was  an  intention  on  the  part 
of  somebody  to  ship  the  car  to  Sturgeon,  and  it 
was  the  intention  of  somebody  at  Sturgeon  then 
to  use  the  car  to  ship  goods  out  of  the  state, 
but  that  was  not  the  movement  being  made  at 
the  time  at  all— that  the  car  bad  not  been 
billed." 

The  letters  A.  B.  T.  descriptive  of  the  car 
we  assume  to  mean  a  refrigerator  car,  fitted 
for  the  shipment  of  eggs  and  other  produce. 

[1,4]  We  think  that  these  statements  and 
admissions  are  broad  enough  to,  at  least, 
make  it  a  question  for  the  jury  to  say  wheth- 
er the  car  was  being  taken  from  Moberly  to 
Sturgeon  for  the  purpose  of  receiving  the  in- 
terstate shipment  of  eggs;  and  the  jury's 
finding  that  it  was  is  a  reasonable,  and 
proper  inference.  We  will  therefore  consid- 
er it  as  a  fact  that  the  defendant  switched 
the  car  from  Its  yards  in  Moberly  and  took 


It  to  Sturgeon  for  the  purpose  of  loading  It 
with  eggs,  there  awaiting  shipment  to  Chi- 
cago, 111.  The  question  arising  on  that  state 
of  facts  Is,  Was  deceased  engaged  in  inter- 
state commerce  when  he  was  killed?  We 
think  he  was. 

It  was  said  in  Pedersen  v.  Delaware,  Lack- 
awanna &  Western  Railroad  Co.,  229  U.  S. 
146,  152,  38  Sup.  Ct.  648,  57  L.  Ed.  1125, 
Ann.  Gas1.  1914C,  153,  and  In  111.  Central  R. 
R.  v.  Behrens,  233  TJ.  S.  473,  478,  34  Sup. 
Ct.  646,  58  L.  Ed.  1051,  Ann.  Cas.  1914C,  163, 
that  "the  true  test  -always  is:  Is  the  work 
in  question  a  part  of  the  interstate  com- 
merce in  which  the  carrier  is  engaged?"  In 
the  latter  case  the  employe  was  a  fireman  on 
a  switch  engine  which,  at  the  time  he  was 
killed,  was  being  used  in  moving  several 
cars,  "all  loaded  with  intrastate  freight,"  to 
be  taken  to  a  point  in  the  same  city  and 
state.  While  in  this  case,  deceased  was  en- 
gaged in  switching  a°  car  to  a  place  In  de- 
fendant's yards,  where.  It  Is  true,  it  was 
to  be  placed  In  a  local  train  and  taken  to  a 
station  a  dozen  miles  away,  but  for  the  pur- 
pose of  being  loaded  that  day  with  an  in- 
terstate shipment.  No  sound  reason  can  be 
suggested  why  that  was  not  interstate  serv- 
ice. We  think  it  was  such  service  in  a  spe- 
cial and  immediate  sense.  For  the  use  to 
which  the  car  was  to  be  put  was  the  already 
ascertained  service  of  a  specific  shipment  into 
another  state;  and  that  shipment  was  to 
be  made  on  the  day  the  car  was  being  switch- 
ed out  of  the  yards  for  that  use.  The  fact 
that  it  was  taken  out  of  the  yards  at  Mober- 
ly, a  few  miles  away,  would  not  be  different, 
in  effect,  from  taking  it  from  the  yards  at 
Sturgeon.  The  case,  while  not  like  the  Ped- 
ersen Case,  supra,  229  TJ.  S.  loc.  clt.  151,  88 
Sup.  Ct.  648,  57  L.  Ed.  1125,  Ann.  Cas.  1914C, 
163,  St.  L.  San  Francisco  Ry.  v.  Seale,  229 
U.  S.  156, 161.  88  Sup.  Ct.  651,  57  U  Ed.  1129, 
Ann.  Cas.  1914C,  156,  North  Carolina  R.  R. 
Co.  v.  Zachary,  232  TJ.  S.  248.  84  Sup.  Ct. 
305,  58  L.  Ed.  591,  Ann.  Cas.  1914C,  159,  and 
N.  T.  Central  R.  R.  v.  Carr.  238  V.  S.  260,  35 
Sup.  Ct.  780,  59  L.  Ed.  1298,  falls  within  the 
reason  of  the  rule  announced  in  those  cases.' 

[J]  We  are  brought  to  the  question  wheth- 
er there  was  a  violation  of  the  federal  Safe- 
ty Appliance  Act.  As  stated  at  the  outset  it 
was  shown  by  the  evidence  that  defendant's 
engine  and  the  car  being  switched  were  prop- 
erly provided  with  automatic  couplers  which 
would  couple  by  Impact  and  which  could  be 
uncoupled  without  going  between  the  cars.' 
But  as  we  have  said,  they  could  not  be  util- 
ized without  going  between  the  cars.  There 
was  abundant  evidence  to  show  that  a  "fly- 
ing switch"  made  by  the  employe  standing  on 
the  footboard  in  front  of  the  moving  engine 
could  not  be  accomplished  without  stand- 
ing between  the  engine  and  car,  or  without 
hanging  to  the  end  of  the  car  by  placing  one 
foot  in  a  stirrup  and  reaching  some  part  of 
the  body  around  between  the  two.  We  think 
in  these  circumstances  a  case  was  made  for 
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plaintiff.  For,  notwithstanding  an  interstate 
carrier  compiles  with  the  Safety  Appliance 
Act,  yet  if  it  operates  the  cars  bo  that  the 
appliances  cannot  be  used  without  doing  the 
thing  the  act  seeks  to  avoid,  1.  e.,  going  be- 
tween the  cars,  it  violates  the  statute  as 
fully  as  If  it  bad  failed  to  install  the  appli- 
ances. 

In  Johnson  v.  Southern  Pac.  Ry.  Co.,  190 
U.  S.  1,  26  Sup.  Ct  158,  49  L.  Ed.  363,  it 
was  held  that  though  each  of  two  cars  to 
be  coupled  is  provided  with  an  automatic 
coupler  which  would  satisfy  the  statute,  yet 
if  they  are  of  different  kind  and  will  not,  on 
that  account,  couple  without  the  aid  of  an 
employe  going  between,  the  statute  is  vio- 
lated. 

In  TT.  S.  v.  111.  Central  Ry.  Co.,  177  Fed. 
801,  101  C.  C.  A.  15,  the  cars  were  equipped 
with  proper  automatic  couplers,  but  were 
so  loaded  with  lumber  that  it  projected  be- 
yond the  ends  so  as  to'  extend  out  over  the 
uncoupling  lever,  rendering  4t  necessary  for 
employes  to  go  between  the  cars ;  It  was  held 
that  the  statute  was  violated.  That  deci- 
sion was  put  upon  the  ground  that  the  man- 
ner In  which  the  car  was  loaded  rendered 
the  Safety  Appliance  inoperative. 

In  Hohenleitner  v.  Southern  Pac.  Ry.  Co. 
(O.  C.)  177  Fed.  796,  the  cars  were  properly 
equipped,  but  the  track  upon  which  they 
were  operated  was  built  on  such  a  curve 
that  the  couplers  could  not  couple  by  impact, 
and  it  was  held  that  the  statute  was  vio- 
lated. 

In  Noel  v.  Q.  &  K.  C.  Ry.  Co.,  182  8.  W. 
787,  it  was  decided  by  this  court  that  though 
automatic  couplers  were  provided,  yet,  if  the 
carrier  allowed  the  opening  in  the  metal 
plate  through  which  the  neck  of  the  draw- 
bar protruded  to  become  worn  and  enlarged 
so  that  the  bar  would  lie  out  of  line  and  the 
couplers  fall  to  couple  by  impact,  it  was  a 
violation  of  the  act 

[I]  It  is  clear  that  deceased  went  in  be- 
tween the  engine  and  car  to  uncouple  them, 
and  there  is  ample  evidence  In  connection 
with  the  circumstances  upon  which  to  sub- 
mit to  the  Jury  whether  deceased  did  not  fall 
in  the  Immediate  effort  to  pull  or  get  the  pin 
which  would  have  uncoupled  the  car.  But 
whether  there  was  or  not  can  make  no  dif- 
ference, since  he  had  to  go  between  in  mak- 
ing that  character  of  switch,  and  it  is  con- 
ceded that  be  went  in  to  uncouple  at  the 
proper  moment,  and  that  he  was  killed  by 
reason  of  going  In.  It  certainly  can  make 
no  difference  whether  he  was  killed  an  in* 
stant  before  be  began  the  act  of  uncoupling. 

[7, 1]  As  intimated  at  the  beginning,  there 
is  an  Intermingling  of  questions  of  negligence 
and  assumption  of  risk  as  though  the  action 
was  a  personal  Injury  case  brought  under  the 
state  law.  This  is  especially  shown  by  In- 
structions for  each  party.  Yet  where,  as  here, 
a  death  results  from  a  violation  of  the  Safe- 
ty Appliance  Act,  there  is  no  such  thing  as 
an  assumption  of  risk  or  contributory  negli- 


gence. Southern  Ry.  Co.  t.  U.  S.,  222  U.  S. 
20,  82  Sup.  Ct  2,  66  L.  Ed.  72 ;  Southern  Ry. 
Co.  v.  Crockett,  234  U.  S.  725,  730,  34  Sup. 
Ct  897,  58  L.  Ed.  1564;  Grand  Trunk  Ry. 
Co.  V.  Lindsay,  233  U.  S.  42,  34  Sup.  Ct  581, 
68  L.  Ed.  838,  Ann.  Cas.  1914C,  168;  Rob- 
erts, Injuries  to  Interstate  Employes,  ff  100, 
111. 

But  defendant  seeks  to  avoid  the  foregoing 
statements  of  law  and  fact  by  a  thought 
which  has  occurred  to  counsel  since  the  case 
was  argued  and  submitted  to  us  for  decision. 
It  is  now,  on  motion  for  rehearing,  for  the 
first  time,  suggested  that  the  Interstate  Com- 
merce Commission  adopted  a  rule  or  order, 
which  so  affected  the  situation,  in  the  cir- 
cumstances of  this  case,  as  to  relieve  de- 
fendant from  any  liability  on  account  of  the 
place  and  position  In  which  deceased  was 
riding  and  on  account  of  the  manner  or  mode 
of  attachment  operation,  or  location  of  the 
safety  appliances,  particularly  the  bar  with 
which  the  coupling  was  uncoupled.  The 
claim  is  that  section  3  of  the  Safety  Appli- 
ance Act  of  1910  (TJ.  S.  Comp.  St  1913,  I 
8619)  conferred  authority  upon  the  Inter- 
state Commerce  Commission  to  "designate 
the  number,  dimensions,  location,  and  man- 
ner of  application  of  the  appliances  provid- 
ed for  by  section  2  of  this  act  (as  to  auto- 
matic coupling,  etc.,)  and  section  4  of  the 
act  of  March  2,  1893,  •  •  *  and  there- 
after said  number,  location,  dimensions,  and 
manner  of  application  as  designated  by  said 
commission  shall  remain  as  the  standards  of 
equipment  to  be  used  on  all  cars  subject  to 
the  provisions  of  this  act"  And  that  pur- 
suant to  that  authority,  such  commission 
made  such  designation  by  its  order  of  March 
13,  1911.  That  designation  so  located  the 
stirrup  and  ladder  on  the  side  at  the  end  of 
the  car,  and  so  located  handles  and  levers 
for  uncoupling,  that  a  man  standing  with  bis 
foot  in  the  stirrup  and  holding  on  to  the  lad- 
der would  necessarily  lean  a  part  of  his  body 
over  between  the  cars  in  taking  hold  of  the 
lever  to  perform  the  uncoupling. 

[I,  II]  Having,  in  this  way,  built  up  per- 
mission for  the  railroad  company  to  so  con- 
struct Its  coupling  apparatus  that  to  work  It 
the  employe  must  extend  at  least  a  part  of 
his  body  "between  the  ends  of  the  cars,"  de- 
fendant next  shows  that  footboards  on  switch 
engines  are  contemplated  and  allowed  by  the 
law,  a  conclusion  drawn  by  inferences  which 
we  do  not  think  should  follow.  A  footboard 
on  the  end  of  a  switch  engine  is  not  allowed 
by  the  statute  as  a  place  upon  which  em- 
ployes may  stand  between  It  and  another  car 
and  uncouple  them  by  leaning  over  and  work- 
ing the  lever.  It  is  more  properly  a  place  to 
ride  from  point  to  point  in  the  yards.  Nor 
does  the  location  of  a  ladder  at  the  side  near 
the  end  of  a  car  carry  the  implication  that  it 
was  Intended  by  the  law  that  an  employe1 
should  stand  on  such  ladder  and  then  swing 
part  of  his  body  around  between  the  end  of 
the  cans  in  order  to  reach  the  uncoupling  de- 
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▼Ice.  To  allow  such  contention  would  wipe 
out  the  statute  and  entirely  nullify  the  ob- 
ject of  its  enactment  It  Is  a  matter  of  com- 
mon observation  that  cars  like  the  one  in 
controversy  are  now  equipped  with  an  un- 
coupling lever  so  constructed  that  the  em- 
ploye may  stand  In  the  stirrup  and  uncouple 
without  even  his  hand  being  between  the 
care.  But  this  branch  of  defendant's  case, 
thus  Introduced  since  the  cause  was  original- 
ly submitted,  is  really  wholly  irresponsive 
to  the  main  ground  of  defendant's  liability, 
which  was  not  that  It  did  not  have  a  proper 
automatic  coupler  which  could  be  uncoupled 
without  the  "employe'  going  between  the  ends 
of  the  cars,"  but  that  it  so  operated  its  cars 
by  making  a  flying  switch  that  such  auto- 
matic coupler,  as  we  have  already  stated, 
could  not  be  uncoupled  without  going  be- 
tween the  cars. 

Defendant  has  cited  us  to  Devlne  v.  Calu- 
met River  R.  R.  Co.,  259  IU.  449,  102  N.  E. 
803.  We  do  not  see  that  It  has  any  applica- 
tion. An  employ^  riding  on  the  footboard  of 
an  engine  to  make  a  flying  switch  with  a 
flat  car  made  the  uncoupling  safely  and  was 
afterwards,  as  the  engine  proceeded  on,  kill- 
ed by  the  engine  running  off  the  track  on  ac- 
count of  not  having  a  brake.  The  court  held 
that  even  though  the  car  was  not  properly 
equipped  with  an  automatic  coupler,  that 
was  not  the  proximate  cause  of  the  employees 
death. 

But  we  pass  by  the  foregoing  considera- 
tions to  a  point  which  challenges  any  right 
in  defendant,  at  this  time,  to  call  to  its  aid 
the  action  of  the  Interstate  Commerce  Com- 
mission. The  point  in  support  of  such  extraor- 
dinary claim  is  that  we  must  take  judicial 
notice  of  the  action  of  the  commission,  and 
this  too,  notwithstanding  such  matter  was 
not  referred  to  at  the  trial,  nor  mentioned 
in  brief  or  argument  at  the  original  submis- 
sion of  the  cause  in  this  court.  Plaintiff  in- 
sists that  the  action  of  the  commission  does 
not  belong  to  that  class  of  things  of  which 
judicial  notice  is  taken,  citing  Robinson  v. 
Baltimore  Railroad,  222  C.  S.  506,  32  Sup. 
CL  114,  56  L.  Ed.  288,  while  defendant  as- 
serts the  contrary,  citing  Caha  v.  U.  S.,  152 
U.  a  211,  221,  14  Sup.  Ct.  613,  88  L.  Ed.  415. 

[11]  If  we  concede  (without  deciding)  that 
defendant  is  right,  it  is  in  no  position  to  avail 
itself  of  such  point  for  the  reason  that  the 
matter  belongs  to  that  class  of  things  Judi- 
cially noticed  only  when  the  court's  attention 
is  called  to  it. 

[12-14]  From  motives  of  necessity,  as  well 
as  of  public  policy,  courts  take  Judicial  no- 
tice of  general  or  public  law,  and  their  judg- 
ments must  be  supported  by  such  laws, 
whether  called  to  their  attention  or  not  So 
there  are  many  classes  of  things  of  which  the 
courts  take  judicial  notice,  or  have  judicial 
knowledge.  Some  of  these  are  so  self-evident 
as  to  be  ever  present  in  the  mind,  so  that 
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they  naturally  enter  into  a  decision  of  any 
point  to  which  they  have  application,  as,  for 
instance,  knowledge  of  the  order  of  succeed- 
ing days  of  the  week  or  months  or  seasons 
of  the  year,  of  the  familiar  laws  of  nature, 
etc.  But  there  are  other  things,  which,  from 
motives  of  policy,  the  law  requires  a  court  to 
Judicially  notice,  or  have  knowledge  of,  but 
of  which,  in  reality,  it  is  ignorant  It  is  the 
duty  of  a  litigant  desiring  the  advantage  of 
that  knowledge  to  suggest  it  to  the  court  and 
to  assist  the  court  in  examining  at  the  prop- 
er sources  for  actual  information.  It  is  said 
in  note  16,  p.  4,  1  Taylor's  Evidence,  that 
Lord  Ellenborough  even  refused  to  take  no- 
tice of  the  king's  proclamation  "on  the  ground 
that  the  Gazette  containing  It  was  not  pro- 
duced." 

The  Supreme  Court  of  the  United  States, 
speaking  in  reference  to  the  question,  said 
that  it  was  the  duty  of  the  courts  to  take 
judicial  notice  of  legislative  journal  entries 
in  Illinois,  but  that  "the  courts  of  Illinois 
may  decline  to  take  that  trouble,  unless  par- 
ties bring  the  matter  to  their  attention." 
Town  of  South  Ottawa  v.  Perkins,  94  TJ.  S. 
260,  268,  24  L.  Ed.  154.  See,  also,  State  v. 
Wray,  109  Mo.  594,  598,  J.9  8.  W.  86.  Such 
notice  should  have  been  invoked  by  the  de- 
fendant Walton  v.  Stafford,  14  App.  Dlv. 
810,  43  N.  Y.  Supp.  1049;  4  Wlgmore  on  Evi- 
dence, §  2568. 

The  present  instance  is  an  apt  illustration 
of  the  wisdom  of  the  rule  requiring  the  liti- 
gant to  invoke  the  court's  Judicial  knowl- 
edge. A  particular  order  made  by  the  inter- 
state railroad  commissioners  is  not  a  thing 
which  a  court  could  reasonably  know  unless 
its  attention  was  called  thereto,  and  possibly 
the  means  afforded,  If  required,  for  the  court 
to  ascertain  whether  such  order  in  fact  ex- 
isted. 

[16]  But  in  addition  to  this,  these  orders, 
as  we  have  said,  were  never  mentioned  in 
the  trial  court,  nor  were  they  referred  to  in 
this  court,  and  to  bring  them  into  the  case  at 
this  late  day  would  violate  the  rule  in  this 
state  that  a  case  must  be  determined,  on  ap- 
peal, on  the  same  theory  presented  in  the 
trial  court. 

The  foregoing  considerations,  in  effect  dis- 
pose of  all  other  objections  to  the  judgment, 
and  It  is  accordingly  affirmed.   All  concur. 


CENTRAL  BANK,  COLUMBIA,  MO.,  v. 
LYDA.    (No.  12007.) 
(Kansas  City  Court  of  Appeals.  Missouri.  Dec. 
18,  1916.  Rehearing  Denied  Jan.  29,  1917.) 

1.  Appeal  and  Ebbob  <S=528(1)— Bn*  or  Ex- 
ceptions— Sufficiency. 
Where  the  motion  for  new  trial  is  set  out  in 
full  in  the  record  proper,  with  the  record  entry 
showing;  that  it  was  overruled,  and,  though  the 
motion  is  not  set  out  in  full  in  the  bill  of  excep- 
tions, where  its  contents  properly  belong,  a  call 
for  its  contents  appears  in  the  bill,  and  a  state- 
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ment  it  made  that  it  here  appears  the  same  as 
in  the  record  proper,  after  which  follows  the  ex- 
ceptions taken  and  saved  to  the  overruling  of  the 
motion,  the  bill  of  exceptions  is  sufficient. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gg  2384,  2385,  2387 ;  Dec.  Dig. 
«=>528(1).] 

2.  Bills  and  Notes  «=»358  —  "Considera- 
tion"—Statutes. 

Under  Negotiable  Instruments  Law  (Rev. 
St.  1909,  !§  9996,  9998),  providing  that  an  ante- 
cedent or  pre-existing  debt  constitutes  value,  and 
that,  where  the  holder  has  a  Hen  on  an  instru- 
ment from  contract  or  by  implication  of  law,  he 
is  deemed  a  holder  for  value  to  the  extent  of  his 
lien,  where  a  bank  received  and  accepted  notes 
as  collateral  when  the  parties  delivering  them 
owed  the  bank  for  money  paid  ont  on  their 
checks,  there  was  a  consideration  for  the  trans- 
action. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {§  913-923,  961;  Dec.  Dig. 
•S— -*358. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Consideration.] 

3.  Bills  and  Notes  «j=»337— Notice  of  Ik 
firmitt — Statute. 

By  direct  provision  of  Negotiable  Instrn 
ments  Law  (Rev.  St.  1909,  §  10026),  prescribing 
what  constitutes  notice  of  infirmity  in  an  instru- 
ment or  defect  in  the  title  of  the  person  negoti- 
ating it,  to  constitute  notice  the  party  receiving 
an  instrument  must  have  actual  knowledge  of 
the  infirmity  or  defect,  or  knowledge  of  such 
facts  that  his  action  in  taking  the  instrument 
amounts  to  bad  faith. 

[EM.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  gg  818,  856-863;  Dec  Dig. 
(§=337.] 

4.  Bills  and  Notes  <8=»537(6) — Holder  in 
Due  Course— Question  for  Jury. 

In  suit  on  notes  question  whether  the  cashier 
of  a  bank,  when  taking  them  from  the  payee, 
had  notice  of  the  payee's  fraud,  or  knowledge  of 
such  facts  that  his  action  in  taking  the  notes 
amounted  to  bad  faith,  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  1  1879 ;  Dec.  Dig.  «=>537(6).] 

5.  Bills  and  Notes  <£= 538(2)— Instructions. 

In  suit  on  notes  the  instruction  that  to  con- 
stitute an  assignment  or  indorsement  of  the 
notes  the  payee  must  have  intended  to  assign 
them  over  to  plaintiff  bank,  and  must  have  de- 
livered them  to  plaintiff  bank,  and  the  latter's 
cashier  must  have  accepted  the  notes,  and  signi- 
fied his  intention  to  the  payee  within  a  reason- 
able time  thereafter,  was  erroneous  as  failing  to 
inform  the  jury  as  to  what  was  necessary  to  be 
done  by  the  cashier  in  order  to  signify  to  the 
payee  his  intention  to  accept  the  notes  as  col- 
lateral. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  gg  1900,  1909 ;  Dec.  Dig.  <Ss- 
538(2).] 

6.  Pledges  <8=>12  —  Pledge  of  Notes  — No- 
tice of  Acceptance. 

It  was  not  necessary  for  the  cashier  of  a 
bank,  taking  notes  from  the  payee  as  collateral, 
to  notify  the  payee  of  his  acceptance  of  them  as 
collateral  in  order  to  hold  them  as  such,  further 
than  the  keeping  of  the  notes  would  indicate  and 
give  notice  they  were  accepted,  since  a  pledge 
may  be  implied  from  the  conduct  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Pledges,  Cent. 
Dig.  §|  36-40;  Dec.  Dig.  <S=>12.] 

7.  Bills  and  Notes  588(4)— Instruction. 

In  a  suit  on  notes  claimed  by  plaintiff  bank 
to  have  been  pledged  with  it  by  the  payee  as 
collateral,  where  no  money  or  valuable  consider- 


ation passed  between  the  payee  and  the  bank's 
cashier  when  the  notes  were  turned  over  to  the 
cashier,  defendant's  instruction  that  for  the 
bank  to  recover,  the  jury  must  believe  from  the 
evidence  that  it  took  the  notes  in  good  faith  and 
for  value,  was  improper  as  misleading,  since  in 
such  a  transaction  the  law  supplied  a  consider- 
ation in  the  existence  of  the  antecedent  debt  to 
secure  which  the  notes  were  pledged. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f  1904;  Dec.  Dig.  «=>538(4).] 

8.  Bills  and  Notes  <8=»489(7)  —  Pleadino  — 
Failure  of  Proof. 

In  a  suit  on  notes,  where  the  petition  alleged 
that  plaintiff  bank  was  the  owner  of  the  notes, 
and  also  alleged  their  indorsement  to  plaintiff 
bank  by  the  payee,  which  the  proof  showed,  there 
was  no  failure  of  proof  because  plaintiff's  evi- 
dence showed  it  merely  held  the  notes  as  collat- 
eral security,  since  the  allegation  of  their  in- 
dorsement to  the  bank  enabled  it  to  sue  on  them, 
whether  they  were  owned  by  it  or  merely  held  as 
collateral. 

[Ed.  Note.— For  .other  cases,  see  Bills  and 
Notes,  Cent  Dig.  gg  1617-1642;  Dec.  Dig.  <3=> 
489(7).] 

9.  Pledges  c$=»58(1,  6)— Right  to  Sue— Bank 
Holding  as  Collateral. 

A  bank  which  held  notes  was  entitled  to  sue 
on  them  whether  it  owned  them  or  merely  held 
them  as  collateral,  though  in  the  latter  event  it 
could  only  recover  to  the  extent  of  its  debt 

[Ed.  Note. — For  other  cases,  see  Pledges,  Cent. 
Dig.  gg  186-189,  194;  Dec.  Dig.  «=>58(1,  6).] 

Appeal  from  Circuit  Court,  Boone  County ; 
D.  H.  Harris,  Judge. 

"Not  to  be  officially  published." 

Suit  by  the  Central  Bank,  Columbia,  Mo., 
against  Paul  C.  Lyda.  From  a  judgment  tor 
defendant  plaintiff  appeals.  Judgment  re- 
versed, and  cause  remanded  for  new  trial. 

Flnley  4  Sapp,  of  Columbia,  for  appellant 
N.  T.  Gentry,  of  Columbia,  for  respondent 

TRIMBLE,  J.  Plaintiff  brought  suit  upon 
three  notes  of  $500  each  executed  by  defend- 
ant to  J.  N.  Booth,  the  petition  alleging  in 
each  count  that  said  Booth  before  maturity 
indorsed  the  note  therein  sued  on,  and  at  the 
same  time  wrote  the  name  "Columbia  Guar- 
antee Abstract  Company"  across  the  back 
thereof  and  delivered  said  note  to  plaintiff 
for  value,  whereby  plaintiff  became,  and  still 
Is,  the  owner  of  said  note  and  entitled  to 
payment  of  the  amount  mentioned  therein. 

The  answer  to  each  count  was:  First,  a 
general  denial ;  next,  an  admission  that  de- 
fendant executed  the  note  to  Booth  with  an 
allegation  that  it  was  executed  without  any 
consideration,  and,  by  reason  of  certain 
false  and  fraudulent  representations  made 
by  Booth  to  defendant  and  relied  upon  by 
him,  all  of  which  were  known  to  plaintiff; 
third,  a  denial  that  said  note  was  indorsed 
to  plaintiff,  the  answer  alleging  that  it  was 
handed  to  plaintiff  after  the  latter  had  paid 
certain  checks  or  drafts  drawn  by  Booth 
which  had  later  gone  to  protest  and  that 
whatever  right  or  title  plaintiff  acquired  to 
said  note  was  subject  to  the  defenses  therein 
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set  up  by  defendant;  fourth,  a  denial  that 
plaintiff  was  the  owner  of  said  note. 

Plaintiff  dismissed  the  third  count  and 
filed  a  reply  which  was  a  general  denial. 
At  the  trial  plaintiff's  evidence  disclosed  that 
plaintiff  was  not  the  owner  of  said  notes  as 
alleged  in  the  petition,  but  was  claiming  to 
hold  the  notes  as  collateral  security  for  the 
payment  of  drafts  drawn  upon  "Wilkinson  ft 
Co."  by  Booth  which  plaintiff  had  cashed, 
and  which,  as  stated,  afterwards  went  to 
protest.  No  doubt  it  was  because  the  total 
of  the  three  notes  exceeded  the  amount  of 
said  drafts  that  the  bank  dismissed  the 
third  count. 

It  seems  that  J.  N.  Booth  came  to  Columbia 
and  organized  a  corporation  known  as  the 
Columbia  Guarantee  Abstract  Company. 
Booth  was  general  manager  thereof,  and  the 
corporation  was  engaged  in  making  a  set 
of  abstract  books  of  Boone  county.  Hie 
claimed  that  Wilkinson  A  Co.  of  Muskogee. 
Okl.,  of  which  he  was  a  part,  owned  40  or  60 
abstract  plants  throughout  Oklahoma,  Arkan- 
sas, and  Missouri.  He  comported  himself  as 
a  man  of  ample  means,  set  up  an  imposing 
looking  abstract  office,  fitted  up  with  the 
latest  devices  for  taking  off  the  records  and 
for  making  photographic  copies  thereof,  and 
began  making  abstracts.  By  skillful  and 
glowing  representations  made  to  young  Lyda, 
the  defendant,  concerning  the  wealth  and 
standing  of  Wilkinson  ft  Co.  and  the  extent 
of  their  business,  Booth  interested  him  in  the 
idea  of  buying  $2,000  worth  of  stock  in  the 
abstract  company,  the  proposition  apparently 
being  that  Lyda  buy  the  stock  and  Booth 
would  make  him  vice  president  of  the  com- 
pany, and  it  would  enter  into  a  contract  to 
employ  Lyda  for  a  long  term,  he  to  event- 
ually receive  a  salary  of  $125  per  month. 
Lyda  applied  to  Stone,  plaintiff's  cashier,  for 
a  loan  and  told  him  of  the  proposition  of 
Wilkinson  ft  Co.,  and  of  how  the  stock  there- 
in was  owned ;  that  Booth  had  paid  for  the 
common  stock  and  the  company  had  large 
sums  on  deposit  in  banks.  Stone  says  Lyda 
applied  to  him  for  a  loan  of  the  whole  $2,- 
000  In  order  that  he  could  go  into  the  deal 
and  purchase  $2,000  of  the  stock  of  the  ab- 
stract company.  Stone  further  says  he  re- 
fused to  lend  him  $2,000,  but  promised  that 
be  would  help  him  (Lyda)  as  much  as  he 
could  if  Lyda  thought  it  was  a  good  thing, 
but  advised  him  to  "think  over  it  a  couple 
of  days  and  investigate  around."  Lyda  says 
he  did  not  ask  to  borrow  the  whole  $2,000, 
but  told  Stone  of  the  contract  and  that  be 
was  going  to  buy  $2,000  of  the  stock,  and 
had  given  four  notes  of  $500  each,  and  that 
be  wanted  to  get  a  loan  of  $500  to  meet  the 
first  one,  which  would  fall  due  November  1st. 
Thereupon  Stone  lent  him  $500,  taking 
Lyda's  note  with  the  letter's  mother  there- 
on as  security.  (This  note  was  duly  paid  by 
the  mother.)  The  evidence  is  ample  that 
Stone,  the  cashier,  knew  that  the  notes  given 


by  Lyda  to  Booth  were  for  the  purchase  of 
stock  in  the  abstract  company,  and  of  the 
contract  made  with  Lyda  by  Booth,  and  of 
his  representations  as  to  Wilkinson  ft  Co. 
being  behind  the  whole  enterprise,  and  that 
Lyda  bought  said  stock  upon  the  faith  of 
such  representations  and  the  allurements 
held  out  by  Booth. 

Lyda  went  to  work  for  the  abstract  com- 
pany, but  was  never  made  vice  president, 
nor  was  any  certificate  of  stock  issued  to 
him.  During  the  short  time  the  abstract 
company  was  in  business  in  Columbia  and 
Lyda  was  working  for  it,  Stone  asked  Lyda 
to  get  Booth  to  place  an  account  with  them. 
Lyda  did  as  requested,  and  Booth  on  Novem- 
ber 25,  1914,  sent  to  the  bank  a  draft  for 
$1,000  drawn  by  Columbia  Guarantee  Ab- 
stract Company,  per  J.  N.  Booth,  on  "Wilkin- 
son ft  Co.,"  Muskogee,  Okl.  Stone  accepted 
said  draft  and  placed  $1,000  to  the  credit  of 
the  abstract  company.  On  November  30, 
1914,  Booth  sent  another  draft  on  Wilkin- 
son ft  Co.,  drawn  in  the  same  way  for  $2,000, 
and  this  the  cashier  promptly  cashed  by 
placing  the  amount  thereof  to  the  credit  of 
the  abstract  company  and  subject  to  check. 
On  December  1st  Booth  drew  a  similar  draft 
for  $250.  payable  to  his  order,  on  Wilkinson 
&  Co.  The  cashier  obligingly  treated  this 
as  cash  by  placing  it  to  Booth's  credit,  as  an 
account  subject  to  check.  Between  November 
27th  and  December  3d,  both  inclusive,  the 
bank  allowed  Booth,  through  checks  of  the 
abstract  company,  to  draw  $1,645  out  of  the 
company  account,  of  which  amount  $1,120 
was  on  a  check  paid  December  2d  and  $35 
was  on  a  check  paid  December  3d,  both  of 
said  checks  being  drawn  payable  to  "cash," 
and  the  remainder  was  on  checks  for  various 
sums.  It  is  not  shown  when  Booth  checked 
on  his  $250  credit,  but  at  some  time,  pre- 
sumably after  December  1st,  since  that  was 
the  date  it  was  placed  to  his  credit,  the  bank 
allowed  Booth  to  check  out  of  it  the  sum  of 
$232.97.  On  December  3d,  about  noon,  Stone 
got  a  telegram  informing  him  that  the  $1,000 
draft,  being  the'  one  he  had  received  on  No- 
vember 25th,  had  gone  to  protest.  Stone 
says  he  called  up  Booth  by  telephone  as  soon 
as  he  got  the  telegram  and  asked  him  what 
was  the  matter.  He  says  Booth  told  him 
Mr.  Wilkinson  had  been  out  of  town  and 
there  was  nobody  In  the  office  to  take  care  of 
any  business  except  the  stenographer,  bufi 
the  bank  had  left  the  notice  there,  but  the 
draft  had  not  been  paid  by  the  time  the  bank 
closed  that  evening.  The  cashier  accepted 
the  explanation  and  Bays  it  sounded  very 
plausible  to  him,  though  how  Booth  knew 
Wilkinson  was  not  in  Muskogee  and  that  the 
draft  was  not  paid  for  that  reason  does  not 
appear.  He  made  no  demands  on  Booth  of 
any  nature,  and,  so  far  as  the  evidence  goes 
as  to  what  passed  between  them  then,  the 
matter  seems  to  have  been  allowed  to  rest 
with  Booth's  explanation.   But  Stone  says 
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that  later  on  the  same  day,  the  3d,  Booth, 
by  one  of  the  women  In  the  abstract  office, 
sent  four  notes,  three  of  which  were  the 
notes  sued  on,  down  to  the  bank  Inclosed  In 
an  envelope  along  with  two  letters  from 
Booth,  In  one  of  which,  dated  December  3d, 
he  wrote  that  he  inclosed  the  three  Lyda 
notes  of  $500  each,  which  both  he  and  the  ab- 
stract company  have  indorsed,  and  asked 
Stone  to  accept  the  notes  and  put  the  amount 
to  the  credit  of  the  company.  The  letter  al- 
so stated  that,  if  the  bank  desired  addition- 
al security,  Mr.  Lyda's  mother  would  indorse 
the  notes.  In  the  other  letter,  which  stated 
that  it  had  been  written  since  the  other, 
but  which  was  not  dated,  Booth  wrote  that 
he  inclosed  four  notes  for  $500  each,  three  of 
which  were  on  Paul  O.  Lyda,  "which  please 
hold  as  collateral  to  any  unpaid  drafts.  As 
soon  as  I  hear  from  them  I  will  call  you." 
It  is  apparent  that  the  notes  were  not  sent 
to  the  bank  according  to  any  agreement  or 
conversation  between  Booth  and  the  cashier, 
since  the  latter  says  when  the  woman  brought 
the  envelope  to  him  he  asked  what  was  want- 
ed to  be  done  with  it,  and  the  woman  replied 
that  she  thought  Mr.  Booth  wanted  credit 
for  them.  To  this  the  cashier  says  he  re- 
plied, "We  can't  give  credit  for  these  notes 
now."  He  says  he  dropped  the  envelope 
containing  the  letters  and  the  notes  in  a  wire 
basket,  and  did  not  enter  the  notes  on  the 
bank  books  as  collateral,  but  explains  this 
by  saying  he  treated  the  drafts  as  cash  items, 
and  that  he  was  expecting,  when  the  drafts 
went  through,  to  return  the  notes  to  Booth, 
or  was  expecting  to  hold  them  only  for  a 
few  days. 

On  the  afternoon  of  the  next  day,  Decem- 
ber 4th,  Stone  got  another  telegram  saying 
the  ?2,000  draft  had  been  protested.  Stone 
says  he  called  up  Booth,  told  him  it  bad  been 
refused,  and  asked  him  what  about  it 
Booth  replied  that  he  would  get  In  communi- 
cation with  Mr.  Wilkinson  over  the  long- 
distance telephone,  to  which  Stone  replied, 
"All  right."  Later  on  Booth  telephoned  to 
Stone  that  Mr.  Wilkinson  bad  been  out  of 
town  and  the  stenographer  in  the  office  at 
Muskogee  had  neglected  the  matter  entirely, 
and  that  Mr.  Wilkinson  would  send  the  mon- 
ey, up  Immediately,  but  in  the  meantime  he 
sent  the  notes  to  secure  any  unpaid  drafts. 

All  of  the  drafts  came  back  protested.  No 
such  firm  or  company  as  Wilkinson  &  Co. 
existed.  The  large  assets  and  business  claim- 
ed by  Booth  had  no  existence,  and  the  ab- 
stract company  was  Insolvent.  A  suit  was 
brought,  against  the  abstract  company  In  Co- 
lumbia December  1st  to  recover  $900,  the 
price  of  supplies  and  a  rectigraph  machine 
used  for  making  copies  of  records.  The  Co- 
lumbia Dally  Tribune,  a  paper  having  a 
large  circulation,  published  an  article  In  its 
columns  on  the  same  day,  December  1st,  in 
reference  to  said  suit  and  the  company's 
failure  to  pay.  Stone  was  a  subscriber  to  the 
Dally,  and  a  copy  was  delivered  at  the  house 


(Mo. 

where  be  lived.  Some  weeks  prior  to  this 
Booth  drew  a  draft  in  connection  with  the  Co- 
lumbia Guarantee  Abstract  Company  on  an- 
other bank  In  Columbia,  which  was  returned 
protested,  and  at  least  three  weeks  before  nu- 
merous checks  given  by  Booth  in  payment  of 
the  abstract  company's  employes  had  been  re- 
fused by  other  banks  in  town  and  the  matter 
had  been  talked  about  over  town.  One  wit- 
ness testified  that  "the  whole  town  was  on 
fire  with  it";  that  he  had  heard  a  hundred 
people  talking  about  it  Stone,  however,  says 
that  up  to  December  4th  he  had  no  knowledge 
of  the  insolvency  of  the  abstract  company  or 
of  any  fraudulent  practices  of  Booth  con- 
nected therewith  or  of  the  nonexistence  of 
Wilkinson  &  Co.  It  seems  that  during  this 
tune  Booth  had  Lyda  out  in  the  state  away 
from  Columbia  on  business  for  the  company. 

On  Saturday,  December  4th,  Stone  saw 
defendant's  mother  about  signing  the  notes, 
evidently  pursuant  to  the  suggestion  in 
Booth's  letter.  He  says  he  asked  her  If 
Paul,  her  son,  bad  said  anything  to  her  about 
signing  them,  and  that  he  suggested  to  her 
not  to  sign  them  until  her  son,  who  was 
away,  got  back  to  town.  Mrs.  Lyda  says  that 
on  Saturday  the  cashier  insisted  several 
times  on  her  indorsing  the  notes,  but  that 
she  refused,  and  that  then  he  asked  her  to 
bring  Paul  to  the  bank  on  Monday  and  in- 
dorse them  there. 

All  of  the  women  who  worked  at  the  ab- 
stract office  denied  that  they  took  any  notes 
or  envelope  to  the  bank,  as  claimed  by  Mr. 
Stone. 

Booth  was  arrested  and  prosecuted  for 
obtaining  money  under  false  pretenses.  His 
trial  occurred  some  five  or  six  months  later, 
and  Stone  testified.  He  was  questioned  as 
to  how  he  received  and  the  terms  on  which 
he  held  the  defendant's  notes.  His  testimony 
was  that  when  the  notes  were  brought  to 
him  he  asked  If  there  was  any  answer  re- 
quired, and  was  told  there  was  not  He  was 
then  asked : 

"Q.  And  you  still  have  those  notes?  A.  Yes, 
sir,  I  have.  I  still  have  those  notes.  Q.  They 
were  given  as  security  for  those  drafts?  A. 
They  were  sent  down  as  security,  but  there  was 
no  acceptance—  Q.  You  are  claiming—  A.  I 
haven't  said  what  I  did,  I  have  still  got  them. 
Q.  You  are  claiming  them  to  make  good  this 
shortage?  A.  Well,  I  haven't  claimed  anything 
yet  Q.  Well,  do  you  claim  that  or  not?  A.  I 
think  that  is  outside  this  case.  Q.  Well,  I  want 
to  know — aren't  you  claiming  these  notes  now 
for  the  purpose  of  making  good  these  drafts?  A. 
If  the  notes  are  good,  I  am  going  to  use  them  to 
make  good  the  drafts." 

At  the  trial  of  the  case  at  bar  Stone  was 

asked: 

"Q.  When  did  you  first  accept  of  these  notes 
of  Paul  C.  Lyda  from  Booth  or  the  abstract 
company  or  Wilkinson  &  Co.?  A.  That  same 
day.  Q.  That  they  were  sent?  A.  Yes,  sir.  Q. 
You  accepted  them?  A.  I  was  just  holding 
them.  Q.  I  am  asking  you  when  you  accepted 
them.  A.  Well,  I  guess  I  wonld  say  I  accepted 
them  that  same  day,  but  I  was  hoping  to  be  able 
to  turn  them  back  in  about  two  days.  Q.  When 
did  you  accept  them  in  behalf  of  your  bank  from 
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Booth  or  from  the  abstract  company?  A.  I 
guess  you  would  say  when  I  took  the  envelope  in 
the  window.  Q.  I  don't  want  your  guess. 
When  did  you  actually  accept  them  from  Booth 
or  the  abstract  company?  A.  Well,  the  same 
day.  Q.  The  3d  day  of  December,  1914?  A.  I 
don't  know  when  you  would  say —  Q.  I  don't 
wast  to  argue  it  When  did  you  accept  of  these 
three  $500  notes  from  Paul  lyda  or  Booth  or 
the  abstract  company?  A  When  did  I  accept 
them?  Q.  When  did  you  accept  of  them?  A. 
The  same  day,  I  guess;  the  3d  day  of  December, 
1914." 

He  further  admitted  that  be  testified  as 
above  In  the  criminal  case,  but  says  be  bad 
then  a  hesitancy  In  answering  as  be  did  not 
understand  what  was  meant.  He  says  fur- 
ther that  he  did  not  enter  the  notes  as  col- 
lateral of  the  bank,  as  he  regarded  the  drafts 
as  cash  items,  and  would  hold  the  notes  only 
for  a  few  days  until  the  drafts  were  paid. 
When  Lyda  asked  Stone,  after  the  crash,  If 
be  (Stone)  owned  the  notes,  Stone  said  "No." 
Lyda  then  asked  him  If  he  was  holding  them 
as  collateral,  to  which  Stone  replied,  "We 
have  got  them."  Lyda  then  asked  him,  "Are 
yon  holding  them  as  collateral?"  and  Stone 
replied,  "Well,  we  have  got  them,"  and  would 
not  answer  Lyda's  question  categorically. 

The  foregoing  Is  a  somewhat  full  and  de- 
tailed statement  of  the  facts  necessary  to  a 
proper  understanding  of  the  case.  Upon  be- 
ing submitted  to  the  Jury,  a  verdict  was  re- 
turned for  the  defendant  on  both  counts. 
Plaintiff  has  appealed. 

[1]  Appellant's  abstract  Is  not  defective.. 
The  fact  that  the  bill  of  exceptions  was  sign- 
ed by  the  judge  and  was  filed  and  made  a 
pert  of  the  record  Is  properly  shown.  As  to 
the  motion  for  new  trial,  it  Is  set  out  In  full 
In  the  record  proper,  and  then  follows  the 
record  entry  showing  that  it  was  overruled. 
It  Is  true  the  motion  was  not  set  out  in  full 
in  the  bill  of  exceptions,  where  the  contents 
of  the  motion  properly  belong,  but  a  call  for 
Its  contents  appears  In  the  bill,  and  a  state- 
ment Is  made  that  it  here  appears  the  same  as 
in  the  record  proper.  After  this  follows  the 
exceptions  taken  and  saved  to  the  overruling 
of  the  motion.  This  Is  sufficient  under  the 
rulings  in  Hendricks  v.  Calloway,  211  Mo. 
536.  556,  111  S.  W.  60;  Ashton  v.  Penfleld, 
233  Mo.  419,  136  S.  W.  938;  Blanchard  v. 
Dorman,  236  Mo.  439, 189  S.  W.  395. 

[2]  At  the  time  plaintiff  claims  that  the 
notes  were  received  and  accepted  as  collater- 
al, Booth  and  the  abstract  company  owed  the 
bank  for  money  paid  out  on  their  checks. 
Hence,  If  said  notes  were  received  as  col- 
lateral, there  was  a  consideration  for  such 
transaction.  Under  the  Negotiable  Instru- 
ments Law  an  existing  antecedent  debt  is  a 
sufficient  consideration  to  make  one  who  ac- 
cepts a  negotiable  instrument  before  maturity 
as  collateral  security  for  such  debt  a  holder 
for  value.  Sections  9996  and  9998,  B,  S.  Mo. 
1900 :  State  Bank  of  Freeport  v.  Cape  Girar- 
deau, etc.,  R.  Co.,  172  Mo.  App.  662,  155  S. 
W.  1111;   National  Bank  of  Commerce  v. 


Morris,  156  Mo.  App.  48,  135  S.  W.  1008. 
There  was  therefore  sufficient  consideration 
to  support  the  contract  giving  the  notes  to 
the  bank  as  collateral  If  there  was  such  a 
contract. 

[3,4]  Under  the  Negotiable  Instruments 
Law  (section  10026,  R.  S.  Ma  1909),  to  con- 
stitute notice  of  the  infirmity  or  defect  In 
Booth's  title  to  the  defendant's  notes,  Stone 
most  have  had  actual  knowledge  of  the  in- 
firmity or  defect,  or  knowledge  of  such  facts 
that  his  action  in  taking  the  notes  as  collater- 
al amounted  to  bad  faith.  A  mere  suspicion 
of  such  infirmity  or  defect,  or  knowledge  of 
facts  which  wonld  ordinarily  put  one  on  in- 
quiry is  not  sufficient.  Beeves  v.  Letts,  143 
Mo.  App.  196,  128  S.  W.  246 ;  State  Bank  of 
Freeport  v.  Cape  Girardeau,  etc.,  R.  Co.,  172 
Mo.  App.  662, 155  a  W.  1111.  It  is  the  bank's 
contention  that  there  is  no  evidence  tending 
to  show  notice  to  Stone  of  Booth's  fraud  in 
obtaining  the  notes  sued  on,  and  that  conse- 
quently the  verdict  is  without  evidence  to 
support  it.  While  there  was  no  evidence  ex- 
pressly stating,  in  so  many  words,  that  Stone 
had  notice,  yet  the  facts  and  circumstances 
in  evidence  are  such  as  to  make  it  a' question 
for  the  Jury  to  say  whether  he  bad  notice  or 
knowledge  of  such  facts  that  his  action  in  tak- 
ing the  notes  amounted  to  bad  faith  and  show- 
ed he  was  not  an  innocent  holder.  Actual 
knowledge  may  be  shown  by  facts  and  circum- 
stances as  well  as  by  direct  evidence.  Stew- 
art v.  Andes,  110  Ma  App.  243,  84  S.  W.  1134 ; 
Brown  v.  Hoffelmeyer,  74  Mo.  App.  385.  It 
is  conceded  that  Booth  perpetrated  a  gigantic 
fraud.  And  this  fraud  consisted  not  only  In 
getting  Lyda  to  give  his  notes,  but  also  In 
pretending  that  the  company  was  a  vast  con- 
cern of  great  business  backed  by  the  great 
firm  of  Wilkinson  &  Co.  Stone  knew  how  and 
for  what  the  notes  were  given.  When  they 
were  sent  to  him,  he  knew  one  draft  had  gone 
to  the  notary  and  that  two  others  were  out 
and  likely  to  meet  the  same  fate.  Neither 
Booth  nor  the  abstract  company  ever  had 
practically  anything  in  the  bank  except  credit 
for  the  worthless  drafts.  Stone  knew  that 
affairs  were  in  a  bad  shape.  The  very  circum- 
stances under  which  the  notes  came  to  the 
bank,  the  explanations  given  as  to  why  the 
draft  was  not  paid,  all  the  circumstances  In 
evidence,  including  Stone's  uncertainty  as  to 
the  terms  on  which  he  took  and  held  the 
notes,  were  sufficient  to  enable  the  jury  to 
say  that  he  was  not  an  Innocent  holder  of  the 
notes,  but  took  them  with  knowledge  of  the 
situation.  The  jury  had  a  right  to  say 
whether  or  not  they  believed  Stone's  claim 
that  he  knew  nothing  wrong  prior  to  Decem- 
ber 4th,  and  was  wholly  unaware  of  the 
other  financial  difficulties  of  the  company. 
Section  10029,  R.  S.  Mo.  1909,  provides  that, 
when  it  is  shown  that  the  title  of  the  one 
who  negotiated  the  note  is  defective,  the  bur- 
den is  on  the  holder  to  prove  that  he  acquired 
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It  as  bolder  In  due  course.  And  section  10022 
requires,  as  one  of  the  conditions  necessary 
to  make  Stone  or  tbe  plaintiff  bank  a  holder 
in  due  course,  that  the  note  shall  have  been 
taken  in  good  faith.  We  think  that,  In  view 
of  all  the  facts  and  the  situation  shown,  there 
was  evidence  to  take  the  case  to  the  jury,  and 
that  therefore  the  verdict  Is  not  without  sub- 
stantial evidence  to  support  it. 

Defendant  asked,  and  the  court  gave,  in- 
struction No.  3,  as  follows: 

"The  court  instructs  the  jury  that,  in  order  to 
constitute  an  assignment  or  indorsement  of  the 
notes  in  question,  the  said  J.  N.  Booth  most 
have  iDtended  to  assign  said  notes  over  to  the 
plaintiff,  and  must  have  delivered  said  notes  to 
the  plaintiff,  and  the  plaintiff's  cashier  must 
have  accepted  said  notes  and  signified  his  in- 
tention to  said  J.  N.  Booth  within  a  reasonable 
time  thereafter." 

[6,  •]  This  was  erroneous.  In  the  first 
place,  the  Jury  were  not  Informed  as  to  what 
was  necessary  to  be  done  by  Stone  in  order 
to  signify  to  Booth  his  intention  to  accept 
the  notes  as  collateral.  In  the  next  place, 
it  was  not  necessary  for  Stone  to  notify 
Booth  of  his  acceptance  of  them  as  collateral 
in  order  to  hold  them  as  such  further  than 
the  keeping  of  the  notes  would  indicate  and 
give  notice  that  tbey  were  accepted.  Booth's 
sending  them  to  Stone  to  be  held  as  collateral 
and  Stone's  keeping  them  would  be  sufficient 
basis  from  which  a  pledge  could  be  found  if 
the  jury  believed  the  facts  and  believed  that 
Stone  retained  them,  and  at  the  time  of  do- 
ing so  had  tbe  intention  of  holding  them  as 
collateral.  A  pledge  may  be  Implied  from 
the  conduct  of  the  parties.  Wilkinson  v. 
Mtsner,  158  Mo.  App.  551,  561,  138  S.  W. 
931;  Means  v.  Bank  of  Randall,  146  U.  S. 
620,  13  Sup.  Ct  186,  36  I*  Ed.  1107.  It  was 
error,  therefore,  to  tell  the  Jury  that  In  or- 
der to  constitute  a  transfer  of  the  notes  as 
collateral  it  was  .necessary  for  Stone  to  noti- 
fy or  signify  to  Booth  his  consent  to  accept 
them  as  such. 

[7]  Defendant's  instruction  No.  7  told  the 
Jury,  among  other  things,  that  in  order  for 
plaintiff  to  recover  the  jury  must  believe 
from  the  evidence  that  plaintiff  took  the 
notes  in  good  faith  and  for  value.  This 
would  certainly  mislead  the  Jury  Into  think- 
ing that,  Inasmuch  as  no  money  or  valuable 
consideration  passed  between  Booth  and 
Stone  at  the  time  the  notes  were  turned  over 
to  him,  therefore  plaintiff  could  not  recover. 
Section  10160,  R.  S.  Mo.  1909,  says  "value" 
means  "valuable  consideration."  And  hence 
instruction  No.  7  is  the  same  as  if  it  had 
said  the  jury  must  believe  from  the  evidence 
that  plaintiff  took  the  note  in  good  faith  and 
for  a  valuable  consideration.  But  in  this 
case  the  law  supplies  a  consideration  in  the 
existence  of  the  antecedent  debt.  Sections 
9996  and  999S.  This  the  jury  would  not 
know,  and  consequently,  if  the  question  of 
whether  there  was  a  consideration  was  de- 
sired to  be  submitted,  the  Instruction  should 


have  submitted  the  question  of  the  facts  out 
of  which  the  law  creates  a  consideration  in- 
stead of  leaving  the  jury  to  determine  what 
constituted  a  consideration. 

[I,  •]  Defendant  claims  that,  inasmuch  as 
the  petition  says  the  bank  is  owner  of  the 
notes,  when  its  proof  shows  it  merely  holds 
them  as  collateral  security,  there  is  a  failure 
of  proof,  and  therefore  the  Judgment  is  for 
the  right  party.  The  petition,  however,  al- 
leges an  indorsement  to  plaintiff,  and  tbe 
proof  shows  there  was.  This  enabled  the 
bank  to  sue  on  the  notes  whether  they  were 
owned  by  the  bank  or  were  merely  held  as 
collateral.  True,  the  bank,  in  the  latter 
event,  could  only  recover  to  the  extent  of  its 
debt,  and,  in  either  event,  only  in  case  Stone 
was  without  knowledge  of  tbe  fraud  and  took 
them  In  good  faith.  But  in  this  case  the 
bank's  debt  exceeded  tbe  two  notes  on  which 
the  case  was  tried,  and  there  was  no  contest 
over  the  amount  of  the  bank's  debt  nor  that 
It  was  unpaid.  Indeed,  defendant's  case  nec- 
essarily concedes  that  the  bank  was  not  paid, 
but  that  the  drafts  It  had  cashed  were  worth- 
less. The  petition,  as  drawn,  was  a  good 
petition,  and  under  all  the  pleadings  would 
entitle  plaintiff  to  recover  unless  the  evidence 
showed  that  Stone,  its  cashier,  took  tbe  notes 
with  knowledge  of  the  fraud  or  with  knowl- 
edge of  such  facts  as  that  from  them  the 
jury  could  say  he  was  not  an  Innocent  holder. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial.  The  other  Judges 
concur. 


LIEBING  v.  MUTUAL  LIFE  INS.  OO.  OP 
NEW  YORK.   (No.  17858.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  20,  1916.    Rehearing  Denied 
Jan.  2,  1917.) 

1.  Limitation  of  Actions  «=>25(2),  34(1)— 
"Wbitino  fob  the  Payment  of  Money"— 
"Liability  Created  by  Statute." 

The  ten-year  statute  of  limitations  (Rev. 
St  1909,  §  1888),  as  to  any  "writing  *  •  • 
for  the  payment  of  money,"  and  not  the  five-year 
statute  (section  1889),  as  to  a  "liability  created 
by  statute,  other  than  a  penalty  or  forfeiture," 
applies  to  liability  upon  a  life  insurance  policy, 
although  extended  by  the  nonforfeiture  law 
(Rev.  St.  1899,  |  7897  et  seq.,  now  Rev.  St 
1909,  {  6946  et  seq.),-  the  nonforfeiture  law 
being  a  part  of  the  policy. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  U  119,  151 ;  Dec.  Dig.  <8=» 
26(2),  34(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Liability  Created  by 
Law.] 

2.  Insurance  <S=»555  —  Life  Insurance.  — 
Statutory  Provisions  —  Waiver  by  In- 
surer 

'  Rev.'  St.  1899,  |  7899  (now  Rev.  St.  1909,  f 
6948),  providing  that  notice  of  claim  and  proof 
of  death  shall  be  submitted  to  insurer  within  90 
days  after  insured's  death,  is  for  the  benefit  of 
insurer,  and  may  be  waived  by  it 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1367-1373,  1382-1890;  Dec.  Dig. 
®=>555.] 


«=>For  other  eases  see  same  tonic  and  KBY-NUMBKR  in  all  Key-Numbered  Digests  and  Indexes 
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3.  Insurance  <8=>665(8)  —  Proof  of  Lobs  — 
Waiver. 

The  facts  that  timely  proof  of  loss  had  been 
made  to  insurer  by  insured's  administrators  on 
another  policy  than  the  one  in  question,  and 
within  the  00-day  period  insurer,  in  response 
to  inquiry,  had  denied  all  liability  on  the  policy 
in  question,  were  evidence  of  waiver  of  formal 
proofs  of  death. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1725;  Dec  Dig.  *3=»665(8).] 

4.  Insurance  e=*S23  —  Loans  on  Policy  — 
Statute — Amendment. 

A  life  insurance  policy  issued  under  Rev. 
St  1899,  i  789T,  which  did  not  authorize  an 
insurance  company  to  deduct  from  three-fourths 
of  the  net  value,  ascertained  by  the  statutory 
role,  any  loans  it  had  made  to  insured  on  the 
policy  except  loans  on  account  of  part  premium 
payments,  was  not  affected  by  amendment  of  the 
section  in  1903  (Laws  1903.  p.  208)  authorizing 
the  deduction  of  all  loans  on  the  policy  by  the 
company  to  assured,  since  the  statute  became 
a  part  of  the  obligation  of  the  policy,  which 
could  not  be  impaired  by  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  55  1307,  1808;  Dec.  Dig.  «=»523.] 

5.  Insurance  ©=>367(1)— Policy  Condition— 
"Matured  TJndee  Its  Tebms"  —  "Main- 
tained in  Full  Force  and  Effect." 

A  condition  in  a  life  insurance  policy  that 
the  policy  shall  have  "matured  under  its  terms" 
and  the  contract  "maintained  in  full  force  and 
effect"  is  conformed  to  when  insured's  death 
occurs  during  the  period  of  extended  insurance 
given  by  the  nonforfeiture  law  (Rev.  St.  1899, 
|  7807  et  seq.,  now  Rev.  St  1909,  |  6940  et 
seq.) ;  the  statute  being  a  part  of  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  935;  Dec.  Dig.  «=»367(1).] 

ft.  Insurance  $=»665(5)  —  Net  Value  —  Evi- 
dence. 

That  in  determining  the  net  value  of  an 
insurance  policy  to  which  the  nonforfeiture 
statutes  (Rev.  St.  1899,  §  7897  et  seq.,  now 
Rev.  St  1909,  §  6946  et  seq.)  applied,  an  actu- 
ary testifying  as  a  witness  failed  to  use  in  his 
calculations  the  gross  or  policy  premiums,  did 
not  discredit  his  testimony  on  that  point. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  g|  1719,  1721,  1722;  Dec.  Dig.  «=» 
665(5).] 

7.  Insurance  cj=»367(l)  —  Nonforfeiture 
Statutes— Forfeiture  Clause— Incontes- 
tability Clause. 

The  nonforfeiture  law  (Rev.  St.  1899,  $ 
7897  et  seq.,  now  Rev.  St  1909,  §  6946  et  seq.), 
is  as  applicable  to  policies  which  do  not  contain 
forfeiture  or  incontestability  clauses  as  those 
which  do,  and  disposes  of  the  whole  matter  of 
forfeiture  for  nonpayment  of  premiums. 

[Ed.  Note.— For  other  cases,  sec  Insurance, 
Cent  Dig.  5  935;  Dec.  Dig.  <8=>367(1).] 

8.  Insurance  «=>668(11)— Action  on  Policy 
— Taking  Case  from  Jury. 

In  action  on  life  insurance  policy,  where 
the  policy,  payment  of  certain  premiums,  the 
death  of  insured,  and  assignment  to  plaintiff 
were  admitted,  and  there  was  evidence  of  the 
death's  occurring  during  the  extension  period 
and  that  proof  of  death  was  waived,  it  was  error 
to  direct  nonsuit 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  $$  1745,  1763,  1764 ;  Dec.  Dig.  <8=s> 
668(11).] 

Appeal  from  St  Louis  Circuit  Court; 
George  C.  Hitchcock,  Judge. 


Action  by  Mary  SL  Ltebtng  against  the 
Mutual  Life  Insurance  Company  of  New 
York.  From  order  overruling  motion  to  set 
aside  nonsuit  of  plaintiff,  plaintiff  appeals. 
Remanded,  with  directions  to  set  aside  the 
order  appealed  from,  etc. 

James  J.  OTxmohoe,  of  St.  Louis,  for  ap- 
pellant. Fordyce,  Holliday  &  White,  of  St. 
Louis  (Frederick  L.  Allen,  of  New  York  City, 
of  counsel),  for  respondent 

BLAIR,  J.  This  is  an  appeal  from  an 
order  overruling  a  motion  to  set  aside  an  in- 
voluntary  nonsuit  taken  by  appellant  In  the 
circuit  court  of  the  city  of  St  Louis  In  an 
action  she  Instituted  on  an  insurance  policy 
Issued  by  respondent  September  29,  1901,  on 
the  life  of  Frederick  W.  V.  Blees,  the  then 
husband  of  appellant. 

Respondent  in  its  answer  admitted  Its  cor- 
porate capacity  and  that  It  was  engaged  In 
the  life  insurance  business,  that  it  Issued  the 
policy  sued  on,  that  the  annual  premiums 
(each  amounting  to  $4,291.50)  were  paid  In 
September  1901,  1902,  1903,  and  1904,  but 
denies  any  premium  was  thereafter  paid, 
that  In  March,  1904,  the  policy  was,  with  its 
consent,  duly  assigned  by  the  insured  to  his 
wife,  this  appellant,  and  that  Frederick  W. 
V.  Blees,  the  insured,  died  September  8,  1909. 
The  answer  contained  several  affirmative  de- 
fenses: (1)  That  insured  and  his  wife  in 
October,  1904,  secured  from  respondent  a 
loan  equal  to  the  full  surrender  value  of  the 
policy  September  29,  1905,  to  wit,  $9,550,  the 
proceeds  divided  as  follows:  $4,291.50  to 
pay  premium  due  September  29,  1904 ;  $468 
for  Interest;  and  $4,790.50  paid  Blees  by 
company's  check;  that  the  borrowers  sign- 
ed a  loan  agreement  authorizing  respondent, 
at  its  option,  in  case  of  default  in  payment  of 
the  loan  September  29,  1905,  without  demand 
and  without  notice,  to  apply  cash  surrender 
"consideration  of  $9,550  to  the  payment  of 
loan  and  interest  and  cancel  the  policy"; 
that  the  loan  was  not  paid,  and  respondent 
exercised  its  option,  and  so  applied  the  cash 
surrender  value  to  the  payment  of  the  loan 
and  canceled  the  policy,  and  that  it  was 
thereby  rendered  void;  (2)  that  the  repay- 
ment of  the  loan  mentioned  under  "(1)," 
supra,  was  a  condition  of  the  Insurance  pro* 
vided  for  In  the  policy ;  that  the  failure  of 
Blees  to  repay  violated  this  condition;  that 
this  was  a  violation  of  the  "condition  of  the 
insurance  other  than  the  payment  of  pre- 
miums," within  the  meaning  of  section  6948, 
R.  S.  1909  (section  7S99,  R.  S.  1899),  and  for 
this  reason  the  policy  had  lapsed  and  been 
canceled,  and  there  was  no  liability  thereon ; 
(3)  that  while  the  policy  was  Issued  In  1901, 
but  two  premiums  had  been  paid  prior  to 
the  act  of  1903  (Laws  1903,  p.  208)  whereby 
section  7897,  R.  S.  1899,  was  amended  to 
permit  Indebtedness  other  than  that  for  past- 
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due  premiums  and  Interest  to  be  deducted 
from  three-fourths  of  the  net  value  of  the 
policy  under  that  section;  that  the  amend- 
ment Is  applicable,  and  that  when  deductions 
are  made  according  thereto  there  was  noth- 
ing remaining,  and  the  insurance  was  not  ex- 
tended by  the  act,  but  lapsed,  and  no  re- 
covery can  be  had  for  that  reason ;  (4)  that 
no  proof  of  death  was  made  in  90  days  as 
provided  by  section  7899,  R  S.  1899,  and 
for  that  reason  the  action  cannot  be  main- 
tained; and  (5)  that,  in  any  event,  if  there 
be  a  cause  of  action,  it  is  for  extended  insur- 
ance, and  arose  In  September,  1906,  while 
the  action  was  not  commenced  for  more  than 
six  years  thereafter,  and  that  the  liability 
under  the  nonforfeiture  laws  is  one  created 
by  statute  and  therefore  barred  in  five  years 
(section  1889,  R.  S.  1909),  and  for  that  rea- 
son appellant  must  fail.  In  the  reply  waiver 
of  proof  of  death  was  pleaded  in  addition  to 
a  general  denial. 

The  policy  consisted  of  a  promise  to  de- 
liver to  the  assured,  his  executors,  adminis- 
trators, or  assigns,  fifty  $1,000  bonds,  payable 
in  gold  coin  20  years  after  issuance,  with  5 
per  cent  interest  The  delivery  of  the  bonds 
was  conditioned  upon  the  maintenance  of 
the  policy  in  force  and  effect  and  proof  of  the 
death  of  the  insured.  It  concluded  thus, 
"This  contract  is  subject  to  the  mutual  agree- 
ments Indorsed  hereon  and  is  issued  on  con- 
dition that  on  its  delivery,"  and  each  year 
thereafter  during  the  first  ten  years  of  the 
continuance  of  the  contract  insured  pay  the 
respondent  company  $4,291.50.  The  "mutual 
agreements"  indorsed  on  the  policy  provided : 
(1)  Place  of  payment  of  premiums;  (2)  80 
days  grace  in  payment  of  premiums ;  (3)  for 
automatic  paid-up  Insurance  after  three  pay- 
ments in  case  of  failure  "to  make  any  sub- 
sequent deposit,"  1.  e.,  pay  premiums,  provid- 
ed no  loan  bad  been  made  on  the  policy; 
(4)  for  extended  insurance,  after  three  years, 
on  failure  to  make  any  subsequent  deposit, 
on  conditions  and  for  periods  stated;  (5)  for 
cash  surrender  value  on  conditions  and  for 
amounts  set  out ;  (6)  for  loans  on  the  policy 
on  given  conditions;  (7)  for  apportionment 
of  surplus;  and  (8)  as  follows: 

"Cash  Option  in  Lieu  of  Bonds.— It  is  hereby 
mutually  understood  and  agreed  between  all  the 
parties  hereto  that  the  beneficiary  under  this 
contract  shall  have  the  option  of  accepting  in 
settlement  of  this  contract,  when  it  matures 
under  its  terms,  the  sum  of  sixty-five  thousand 
two  hundred  and  fifty  gold  dollars  in  lieu  of  the 
issuance  of  fifty  thousand  dollars  of  bonds  as 
stipulated  in  said  contract,  provided  all  de- 
posits previously  due  thereon  shall  have  been 
made  and  the  contract  maintained  in  full  force 
and  effect  from  date  of  issue." 

These  were  followed  by:  (9)  Restrictions 
as  to  service  in  army  or  navy ;  (10)  provision 
that  understatement  of  age  in  the  application 
should  result  in  an  "equitable  adjustment  of 
the  amount  of  the  insurance  or  other  ben- 
efit"; and  then  by  this  paragraph: 


' 'Inoontes to  WKty.— After  two  years  from  date 
of  issue  this  contract  shall  be  incontestable  if 
the  deposits  shall  have  been  made." 

Space  may  be  saved  by  stating  other  neces- 
sary facts  in  connection  with  the  discussion 
of  questions  to  which  they  are  relevant. 

[1]  I.  The  plea  of  the  statute  of  limita- 
tion presents  the  question  whether  the  ac- 
tion is  one  on  a  "writing  *  *  •  for  the 
payment  of  money"  (section  1888,  R.  S.  1909) 
or  on  a  liability  "created  by  a  statute  other 
than  a  penalty  or  forfeiture."  Section  1889, 
R.  S.  1909.  Appellant  contends  her  action  la 
upon  the  policy,  as  extended  by  the  nonfor- 
feiture law  of  the  state  In  force  when  the 
policy  was  Issued  (section  7897  et  seq.,  R.  S. 
1899),  while  respondent  insists  that  the  non- 
forfeiture sections  mentioned  give  the  right 
of  action ;  that  no  cause  of  action  could  ex- 
ist save  for  them;  and  therefore  that  the  lia- 
bility appellant  attempts  to  enforce  is  one 
"created  by  statute,"  and  was  barred  five 
years  after  the  death  of  the  Insured  and  over 
a  year  before  suit  brought. 

Counsel  for  respondent  practically  concede 
that  under  principles  announced  in  previous 
decisions  of  this  court  the  sections  In  ques- 
tion (section  7898  et  seq.)  were  read  Into  and 
became  a  part  of  the  policy  issued  to  Blees. 
Their  position  Is  that  these  statutes  are  un- 
doubtedly mandatory  (Equitable  Life  Ins. 
Soc  v.  Pettus,  140  U.  S.  loc.  cit.  500,  501,  11 
Sup.  Ct.  822,  35  L.  Ed.  497;  Price  v.  Conn. 
Mut  Life  Ins.  Co.,  48  Mo.  App.  loc,  cit  293, 
294;  Burridge  v.  Insurance  Co.,  211  Mo.  loc 
cit  178, 109  S.  W.  500,  and  cases  cited) ;  that 
their  provisions  override  the  freedom  of  the 
parties  to  contract,  at  the  time  the  policy  is 
issued  or  afterward,  In  contravention  of  them 
(same  authorities),  and  that  In  case  of  conflict 
between  the  statute  and  the  policy  or  contract 
the  statue  controls;  wherefore,  counsel  con- 
tend, the  very  fact  that  the  statute  does  over- 
ride conflicting  policy  stipulations  demon- 
strates that  an  action  for  extended  Insurance 
is  an  action  on  a  liability  created  by  the  stat- 
ute, and  not  one  on  the  policy.  The  answer  to 
this  contention  Is  found  In  the  fact  that  the 
statute  is  a  part  of  the  policy  contract  as 
much  so  for  the  purpose  of  an  action  on  the 
policy  as  any  other.  This  is  the  effect  of 
our  previous  holdings,  and  Is  put  beyond 
question  by  the  terms  of  the  statute  Itself, 
which  make  it  clear  that  the  liability  for  ex- 
tended Insurance  is  a  liability  under  the 
policy ;  the  policy  itself  being  simply  extend- 
ed by  force  of  the  statute.  The  statute  (sec- 
tion 7897,  R.  S.  1899)  expressly  provides  that 
"no  policy  *  *  *  shall,  after  payment 
upon  It  of  three  annual  payments,  be  for- 
feited or  become  void,  by  reason  of  nonpay- 
ment" but  shall  be  commuted  as  therein  set 
forth.  A  further  provision  Is  that  the  tem- 
porary Insurance  is  to  be  for  the  "full 
amount  written  in  the  policy."  No  provision 
for  the  surrender  of  the  policy  Is  found  in 
this  section.  In  section  7898,  giving  a  right 
to  demand  a  paid-up  policy,  It  is  provided 
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that  the  original  policy  shall  be  delivered  up 
and  canceled.  In  section  7899,  R.  S.  1809,  It 
was.  and,  so  tar  as  this  policy  is  concerned, 
Is,  expressly  provided  that: 

"if  the  death  of  the  insured  occur  within  the 
term  of  temporary  insurance  covered  by  the  val- 
ue of  the  policy  as  determined  in  section  7897, 
and  if  no  condition  of  the  insurance  other  than 
the  payment  of  premiums  shall  have  been  vio- 
lated by  the  insured,  the  company  shall  be  bound 
to  pay  the  amount  of  the  policy,  the  same  as  if 
there  had  been  no  default  in  the  payment  of 
premiums,  anything  in  the  policy  to  the  contrary 
notwithstanding." 

The  statute  then  requires  proof  of  death, 
according  to  the  manner  provided  by  the 
|  terms  of  the  policy,  within  90  days,  and  then 
|  provides  that  the  company  may  "deduct  from 
i  the  amount  Insured  in  the  policy"  all  un- 
paid premiums,  with  6  per  cent,  interest  com- 
pounded, 'including  the  whole  of  the  year's 
premium  in  which  the  death  occurs,"  but 
such  premium  shall  in  no  case  exceed  the  or- 
dinary life  premium  for  the  age  at  issue" 
(doubtles  of  the  policy),  "with  interest,"  etc 
It  is  apparent  from  these  excerpts  that  the 
Legislature  contemplated  the  extension  of  the 
policy  itself  on  the  terms  provided  in  the  sec- 
tions mentioned.  Equitable  Life  Soc.  v. 
Clements,  140  U.  S.  foe.  dt.  232,  11  Sup.  Ct 
822.  35  L.  Ed.  497,  et  seq.  The  policy,  under 
these  sections,  when  Issued,  carried  with  it 
and  as  a  part  of  it  an  obligation  to  pay  ac- 
cording to  the  terms  of  the  statute.  This  ac- 
tion is  one  on  the  policy,  and  not  on  a  lia- 
bility created  by  a  statute  in  the  sense  of 
section  1889,  R.  S.  1909.  The  cases  cited 
from  other  states  are  not  In  point  Our  stat- 
ute pertaining  to  statutory  liabilities  (section 
1888)  is  construed  with  the  preceding  section 
pertaining  to  written  contracts  (section  1888, 
B.  S.  1909),  and  this  section  Is  broader  than 
that  in  force  In  most  other  states,  restrict- 
ing the  application  of  section  1889  with  re- 
spect to  liabilities  "created  by  a  statute," 
and  leading  to  an  Interpretation  of  those 
words  (State  ex  rel.  v.  Brown,  206  Mo.  loc. 
dt  616, 106  S.  W.  630,  et  seq.  and  cases  cit- 
ed) which  does  not  accord  with  the  interpre- 
tation given  in  other  states,  as  shown  by  the 
cases  cited  by  respondent  In  the  Georgia 
case  cited  (Ga.  Mas.  Ins.  Co.  v.  Davis,  63  Ga. 
471)  the  action  was  upon  an  Instrument  cer- 
tifying that  decedent  was  a  member  of  ap- 
pellant company,  and  was  "entitled  to  all  the 
benefits  of  said  association  upon  his  paying 
ti.10"  after  notice  of  death  of  any  other 
member.  The  Incorporating  act  defined  the 
benefits  to  be  paid,  and  the  limitation  stat- 
ute involved  provided  that  "all  suits  for  the 
enforcement  of  rights  under  statutes,  acts  of 
Incorporation,  or  by  operation  of  law  shall 
be  brought"  etc  The  court  held  this  limita- 
tion, and  not  that  with  respect  to  actions  on 
written  contracts,  applicable  The  decision 
I  b  obviously  not  In  point  The  ten-year  stat- 
ute applies  in  this  case,  and  the  action  Is  not 
I  l»rred. 

[I]  II.  It  Is  insisted,  In  effect,  that  the 
Provision  in  section  7899,  R.  S.  1899  (now  sec- 


tion 6948,  B.  S.  1909),  that  "notice  of  the 
claim  and  proof  of  the  death  shall  be  sub- 
mitted to  the  company  in  the  same  manner  as 
provided  by  the  terms  of  the  policy  within 
ninety  days  after  the  decease  of  the  Insured" 
defines  a  condition  precedent  to  the  insured's 
right  to  assert  a  claim  for  extended  insur- 
ance, and  that  this  condition  cannot  be  waiv- 
ed by  the  company.  After  a  careful  exam- 
ination of  respondent's  argument  on  this 
point,  we  are  of  opinion  that  the  decisions  In 
two  Courts  of  Appeals  (Chandler  v.  Insur- 
ance Co.,  180  Mo.  App.  loc  Cit  398,  399,  167 
Sv  W.  1162;  McLeod  v.  Insurance  Co.,  190 
Mo.  App.  loc.  dt  659,  176  S.  W.  234)  are  cor- 
rect and  bold,  as  those  courts  did,  that  the 
company  may  waive  this  provision,  manifest- 
ly enacted  for  its  benefit. 

[3]  III.  There  was  evidence  that  formal 
proofs  of  death  were  made  to  respondent  by 
the  insured's  administrators  on  another  poli- 
cy. In  fact,  the  proofs  were  offered  in  evi- 
dence, but  rejected  because  the  witness  had 
testified  to  their  substance.  We  shall  deal 
with  them  as  a  part  of  appellant's  evidence. 
These  were  furnished  respondent  In  October, 
1906,  80  days  after  the  death  of  the  Insured. 
Subsequently  attorneys  for  appellant  within 
the  90-day  period  prescribed  by  the  statute, 
wrote  respondent  concerning  the  policy  in 
suit  claiming  respondent  was  liable  there- 
on. Respondent's  general  solicitor  replied, 
denying  liability  on  the  policy,  and  declaring 
it  had  been  canceled  in  September,  1905,  one 
year  before  the  insured  died  That  these 
facts  constituted  evidence  of  waiver  of  for- 
mal proofs  of  death  is  not  disputable.  Loew- 
enstein  v.  Insurance  Co.,  227  Mo.  loc  clt  114 
et  seq.,  127  S.  W.  72;  Dezell  v.  Fidelity  & 
Casualty  Co.,  176  Mo.  loc  clt  267  et  seq.,  75 
S.  W.  1102. 

[4]  IV.  The  statute  (section  7897,  R.  S. 
1899)  expressly  provided,  and  this  court  long 
since  held  (Smith  v.  Mut  Ben.  Life  Ins.  Co., 
173  Mo.  329,  72  S.  W.  935),  the  company  was 
not  entitled,  under  that  section,  to  deduct 
from  three-fourths  of  the  net  value  ascer- 
tained by  the  statutory  rule  any  loans  it  had 
made  to  the  insured  on  the  policy,  except 
loans  on  account  of  part  premium  payments. 
That  section  was  amended  In  1903.  It  is  con- 
tended the  amended  section,  which  authoriz- 
es the  deduction  of  all  loans  on  the  policy, 
which  have  been  made  by  the  company  to  the 
assured,  governs  this  case.  The  policy  was 
issued  in  1901,  and  the  statute  became  a 
part  of  It  The  Legislature  could  amend  the 
statute,  but  could  not  impair  the  obligation 
of  the  contract  of  insurance  already  issued 
and  in  force  The  case  Is  not  affected  by  the 
amendment  of  the  statute  in  1903. 

In  Jarman  v.  Knights  Templars  &  Masons 
Life  Indemnity  Co.  (O.  O.)  95  Fed.  loc  clt. 
73,  Judge  Philips,  dealing  with  a  like  ques- 
tion, quoted  with  approval  from  McCracken 
v.  Hayward,  2  How.  612,  11  L.  Ed.  397,  as 
follows: 
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"Th«  obligation  of  a  contract  consists  in  Its 
binding  force  on  the  party  who  makes  it.  This 
depends  on  the  laws  in  existence  when  it  is 
made.  These  are  necessarily  referred  to  in  all 
contracts,  and  forming  a  part  of  them,  as  the 
measure  of  obligation  to  perform  them  by  the 
one  party  and  the  right  acquired  by  the  other. 
*  •  •  If  any  subsequent  law  affect  to  dimin- 
ish the  duty,  or  to  impair  the  right,  it  neces- 
sarily bears  on  the  obligation  of  the  contract 
in  favor  of  one  party  to  the  injury  of  the  otter ; 
hence  any  law  which  in  its  operation  amounts 
to  a  denial  or  obstruction  of  the  rights  accruing 
by  the  contract,  though  professing  to  act  only 
on  the  remedy,  is  directly  obnoxious  to  the  pro- 
hibition of  the  Constitution." 

The  amendatory  act  of  1903  was  and  la 
prospective  in  Its  operation,  and  In  no  wise 
affects  the  policy  in  suit  Burrldge  v.  Insur- 
ance Co.,  211  Mo.  loc.  dt.  173,  109  8.  W.  560 ; 
Christensen  v.  Insurance  Co.,  160  Mo.  App. 
loc.  cit.  493,  141  S.  W.  6. 

[5]  V.  Respondent  insists  that  appellant 
pleaded  one  contract  and  proved  another.  It 
Is  argued  that  the  policy  proved  was  one 
whereby  respondent  contracted,  on  named 
conditions,  to  deliver  certain  gold  bonds, 
whereas  the  petition  counts  on  a  policy  for 
the  payment  of  $65,250  In  money.  This  posi- 
tion la  grounded  upon  the  contention  that  the 
policy  provision  for  a  "Cash  Option  In  Lieu 
of  Bonds"  is  available  to  appellant  only  upon 
the  two  conditions,  that:  (1)  The  policy  shall 
have  matured  under  its  terms;  and  (2)  "all 
deposits  previously  due  thereon  shall  have 
been  made  and  the  contract  maintained  In 
full  force  and  effect  from  date  of  issue." 

The  argument  advanced  assumes  the  cor- 
rectness of  the  contention  counsel  had  pre- 
viously made  that  this  action  is  based  upon 
the  statute,  and  Is  on  a  liability  arising  upon 
the  nonforfeiture  statute,  which  contention 
was  overruled  In  a  preceding  paragraph. 
The  statute  being  a  part  of  the  agreement, 
and,  by  its  force,  extending  the  policy  and 
binding  the  company  "to  pay  the  amount  of 
the  policy,"  the  same  as  if  there  had  been  no 
default  In  the  payment  of  premium,  anything 
In  the  policy  to  the  contrary  notwithstand- 
ing," (section  7899,  R.  8.  1899;  section  6948, 
R.  S.  1909),  the  death  of  the  insured  during 
the  period  of  extended  Insurance  matured 
the  policy  "according  to  its  terms"  and  ful- 
filled the  first  condition  in  the  cash  option 
paragraph.  To  hold  otherwise  would  be  to 
permit  provisions  In  the  policy  to  nullify 
the  express  words  of  the  statute.  The  same 
considerations  lead  to  a  like  conclusion  with 
respect  to  the  second  condition.  If  the  fact 
that  a  premium  payment  has  not  been  made 
avoids  appellant's  right  to  avail  herself  of 
the  cash  option  feature,  the  very  thing  the 
statute  declares  shall  not  affect  her  rights  la 
allowed  to  destroy  one  of  them.  It  is  true  the 
policy  is  to  be  construed  as  a  whole.  In  con- 
struing It,  however,  the  statute  must  be  kept 
in  mind,  and  portions  of  the  policy  eliminated 
by  It  cannot  be  Invoked  to  affect  the  con- 
struction of  what  remains  and  of  the  statute 
Itself. 


VI.  It  has  been  held  courts  will  not  take 
judicial  notice  of  the  net  value  of  insurance 
policies  to  which  the  nonforfeiture  statutes 
apply.  Price  v.  Conn.  Mut.  Life  Ins.  Co.,  48 
Mo.  App.  loc.  cit.  295;  Leeker  v.  Prudential 
Ins.  Co.,  154  Mo.  App.  loc.  cit.  450,  134  S.  W. 
676;  Id.,  163  Mo.  App.  523,  143  S.  W.  1197. 
Appellant  called  an  actuary  as  a  witness,  and 
he  gave  expert  testimony  as  to  the  method  of 
calculating  net  values  and  made  the  calcula- 
tion on  the  policy  in  suit  It  la  objected  he 
based  his  calculation  on  the  assumption  the 
policy  In  suit  was  one  for  $65,250,  and  that 
this  was  wrong.  This  contention  rests  upon 
the  same  views  which  constitute  the  basis  of 
the  position  of  respondent  discussed  in  the 
preceding  paragraph.  For  the  reasons  there 
given  we  hold  the  assumption  is  Incorrect  and 
the  actuary's  testimony  was  pertinent  enough. 

[6]  It  is  further  contended  this  testimony 
must  be  disregarded  as  unworthy  of  belief. 
It  Is  Insisted  this  follows  from  the  fact  that 
the  witness  testified  he  did  not  use,  In  his 
calculation,  the  gross  or  policy  premium. 
The  gross  premium  consists  of  the  net  premi- 
um plus  loading  for  expenses  and  contingen- 
cies; L  e.,  the  net  premium  represents  the 
"cost  of  insurance."  The  mortality  tables 
furnish  a  basis  for  calculating  the  average 
duration  of  life  of  persons  of  a  given  age. 
Given  this  average  duration  or  expectancy, 
the  rate  of  Interest  to  be  used,  the  age  of  the 
Insured,  and  the  amount  of  his  policy,  the 
amount  such  person  must  pay  to  meet  his 
share  of  maturing  policies  is  ascertainable. 
This  la  his  proportion  of  the  "cost  of  Insur- 
ance," as  that  term  la  employed.  When  that 
la  ascertained  and  distributed  over  the  term 
of  his  expectancy  in  level  or  equal  premium 
payments,  or  over  the  premium-paying  pe- 
riod, as  in  this  case,  the  early  payments  ob- 
viously will  exceed  this  cost  and  the  later 
ones  fall  short  of  it,  since  the  risk  In  every 
case  Increases  with  advancing  years.  In  the 
early  years  of  the  premium-paying  period  the 
policy  holder,  therefore,  under  a  policy  like 
this,  pays  In  an  excess  over  the  cost  of  In- 
surance, and  this  constitutes  the  reserve  or 
net  value.  The  loading  has  nothing  to  do 
with  the  problem.  The  witness  was  right. 

[7]  VII.  In  Haas  v.  Insurance  Co.,  84  Neb. 
6C2,  121  N.  W.  996,  26  L.  R.  A.  (N.  S.)  747, 
19  Ann.  Cas.  58,  the  cases  are  collected  which 
announce  the  doctrine  that  forfeitures  are 
not  favored  and  will  not  be  aided  by  con- 
struction, and  that  an  Insurance  policy  con- 
taining no  provision  that  nonpayment  of  pre- 
miums shall  work  a  forfeiture  will  not  be 
held  to  be  forfeited  by  reason  of  such  non- 
payment. It  Is  argued  by  appellant's  coun- 
sel that  this  rule  applies  to  this  case.  The 
argument  ignores  the  fact  that  the  nonfor- 
feiture law  (section  7897  et  seq.,  R  S.  1899) 
constitutes  a  part  of  this  policy,  and  that  it 
makes  full  and  explicit  provision  as  to  what 
effect  the  failure  to  pay  premiums  shall  have 
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in  cases  falling  within  its  purview.  It  is  as 
applicable  to  policies  which  do  not  contain 
forfeiture  clauses  as  those  which  do.  It  Is 
mandatory.  It  disposes  of  the  whole  matter, 
fixing  with  mathematical  certainty  the  period 
of  extension  for  policies  to  which  it  applies. 
It  leaves  no  room  or  opportunity  for  applying 
in  the  manner  desired,  the  doctrine  of  the 
Haas  Case. 

The  Incontestability  clause,  upon  which 
counsel  also  relies,  contending  It  excludes  a 
failure  to  pay  premiums  as  a  ground  of  de- 
fense, also  Is  to  be  read  in  the  light  of  the 
whole  policy,  Including  the  statute,  and  when 
that  is  done  counsel's  construction  cannot  be 
regarded  as  sound. 


[I]  VIII.  The  issuance  of  the  policy,  the 
payment  of  four  annual  premiums,  the  death 
of  the  insured,  and  the  assignment  of  the 
policy  to  appellant  having  been  admitted  by 
the  answer,  and  there  having  been  evidence 
tending  to  prove  Blees  died  during  the  period 
the  net  value  of  the  policy  extended  the  in- 
surance, and  that  proof  of  death  was  waived, 
this  was  not  a  case  the  court  should  have 
taken  from  the  Jury. 

The  cause  Is  remanded  to  the  trial  court, 
with  directions  to  set  aside  the  order  over- 
ruling the  motion  to  set  aside  the  nonsuit  and 
to  sustain  that  motion  and  to  proceed  with 
the  cause  in  a  manner  not  out  of  accord  with 
this  opinion.  All  concur. 
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ELKHORN  MINING  CORP.  v.  COMMON- 
WEALTH. 

(Court  of  Appeals  of  Kentucky.  Jan.  26,  1917.) 

1.  Indictment  and  Information  <g=>110(31) 

—  Following  Language  of  Statute  — 

"Permit"— "Fubnish.  " 
Under  Ky.  St  {  2557.  making  it  a  crime  to 
"furnish  or  rent"  land  for  the  sale  of  intoxi- 
cating liquors  ill  local  option  territory,  an  in- 
dictment alleging  that  defendant  "permitted" 
a  designated  person  to  sell  liquor  on  defendant's 
premises  was  sufficient;  the  word  "furnish" 
meaning  to  supply  or  provide,  while  the  word 
"permit*  means  to  allow,  to  grant,  to  give 
leave  or  liberty,  and  implies  knowledge  and  con- 
sent, and  it  being  unnecessary  to  follow  the  ex- 
act wording  of  the  statute  if  words  conveying 
the  same  meaning  are  uBed. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  fg  291-294;  Dec. 
Dig.  «=»110(31). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Furnish;  Permit.] 


2.  Intoxicating  Liquors  e=>143Vt>  New,  voL 
24  Key-No.  Series  —  Lease  or  Premises  — 
Pboof  of  Sale. 


Under  Ky.  St.  g  2557,  defining  the  crime  of 
permitting  liquors  to  be  sold  on  leased  premises 
in  local  option  territory,  it  must  be  shown  that 
the  leasing  was  with  the  intent  or  with  knowl- 
edge that  liquors  were  to  be  sold  on  the  premises. 

Appeal  from  Circuit  Court,  Floyd  County. 

Tbe  Elkhorn  Mining  Company  was  convict- 
ed of  knowingly  permitting  intoxicating  liq- 
uors to  be  sold  on  its  premises,  and  It  ap- 
peals. Reversed  and  remanded. 

E.  C.  O'Bear,  of  Frankfort,  and  Smith  ft 
Combs,  of  Hlndman,  for  appellant.  M.  M. 
Logan,  Atty.  Gen.,  and  D.  O.  Myatt,  Asst. 
Atty.  Gen.,  for  the  Commonwealth. 

SAMPSON,  J.  The  Elkhorn  Mining  Com- 
pany, Incorporated,  was  Indicted  by  the 
grand  Jury  of  the  Floyd  circuit  court,  In 
February,  1015,  for  the  offense  of  willfully 
and  knowingly  permitting  Intoxicating  liq- 
uors to  be  sold  on  Its  premises  In  the  town 
of  Wayland,  Floyd  county,  Ky.,  and  fined 
$100.  Judgment  was  rendered  thereon,  and, 
from  this  verdict  and  judgment,  the  company 
*  appeals. 

[1]  The  Indictment,  omitting  the  formal 
parts,  is  as  follows: 

"The  said  defendant,  on  the  4th  day  of  Febru- 
ary, 1915,  in  the  county  and  circuit  court  afore- 
said, did  unlawfully,  knowingly  and  willfully, 

Eermit  spirituous,  vinous,  malt  and  intoxicating 
quors  to  be  sold  upon  its  premises  without  a 
license  so  to  do,  by  Joe  Cook,  and  others  to 
the  grand  jury  unknown,  the  defendant  being 
the  lessee,  owner  or  controller  of  the  premises, 
upon  which  the  said  liquor  was  sold,  to  wit, 
a  house,  land  and  premises  in  the  town  of  Way- 
land,  Floyd  county,  Ky." 

The  appellant  insists  that  this  Indictment 
does  not  sufficiently  charge  the  offense,  or 
any  offense,  especially  that  it  does  not  come 
within  section  2572,  Ky.  Stat,  which  provides 
a  penalty  against  "tbe  person  in  possession  of 
the  premises  on  which  liquor  is  sold,  disposed 
of,  obtained  or  furnished  in  violation  or 
evasion  of  law,"  and  therefore  the  defend- 


ant's demurrer  to  the  Indictment  should  have 
been  sustained. 

The  attorney  for  tbe  commonwealth,  who 
prosecuted  this  case  In  the  lower  court, 
says  In  bis  brief  that  the  Indictment  was 
drawn  under  and  intended  to  conform  to 
section  2557,  Ky.  Stat,  which  provides: 

"Any  person  who  knowingly  furnishes  or  rents 
a  house,  room,  wagon,  or  any  conveyance  or 
thing  in  which  spirituous,  vinous  or  malt  liq- 
uors are  sold,  bartered  or  loaned,  in  violation  of 
this  act,  shall"  be  punished  by  fine,  etc. 

The  Indictment  charges  that  defendant 
company  unlawfully,  knowingly,  and  will- 
fully permitted  Joe  Cook  to  sell  spirituous, 
vinous,  malt,  and  intoxicating  liquors  upon 
premises  of  which  the  defendant  was  the 
lessee,  owner,  or  controller.  Whether  this 
language  sufficiently  charges  the  defendant 
with  the  offense  denounced  in  section  2557, 
Ky.  Stat,  which  says  "any  person  wbo 
knowingly  furnishes  or  rents  a  house,  room, 
etc.,"  depends  upon  a  careful  consideration 
of  the  statute,  and  tbe  meaning  of  the  words 
''furnish  or  rent"  and  the  word  "permit." 
If  the  defendant  furnished  or  rented  tbe 
house  with  knowledge  or  information  suffi- 
cient to  have  put  a  reasonably  prudent  per- 
son on  his  guard  that  it  was  to  be  used  for 
the  sale  of  intoxicating  liquors,  -and  it  was 
so  used,  then  it  would  be  guilty,  and  to  so 
charge  It  in  the  Indictment  would  be  suffi- 
cient; but  is  it  sufficient  to  charge  that  the 
defendant  "did  unlawfully,  knowingly,  and 
willfully  permit  spirituous,  vinous,  malt,  and 
Intoxicating  liquors  to  be  sold  upon  Its  prem- 
ises." The  word  "furnish,"  In  Its  common 
and  usual  acceptation,  means  to  supply  or 
provide.  The  word  "permit"  In  Its  ordinary 
sense,  means  to  allow,  to  grant,  to  give  leave 
or  liberty,  and  implies  knowledge  and  con- 
sent But  to  charge  the  defendant  with 
permitting  liquors  to  be  sold  upon  premises 
in  its  control  is  to  charge  it  with  knowingly 
allowing  liquors  to  be  sold  on  premises  In  its 
control,  and  whether  the  word  "furnish"  or 
the  word  "permit"  be  used  would  not  be  ma- 
terial. The  Indictment  under  consideration 
Is  not  aptly  drawn,  as  will  be  observed  by 
glancing  at  section  2557,  Ky.  Stat.  This  is 
an  offense  created  by  statute,  and  it  is  gen- 
erally sufficient  for  an  Indictment  to  follow 
the  language  of  the  statute,  in  such  cases, 
but  Is  otherwise  where  a  statute  only  fixes  a 
penalty  for  an  offense  existing  under  the 
common  law.  The  words  used  in  a  statute 
to  define  an  offense  need  not  be  strictly  pur- 
sued in  an  Indictment,  but  other  words  con- 
veying tbe  same  meaning  may  be  employed. 
If  It  be  In  substance  the  same,  it  will  be  suf- 
ficient 

It  was  said  In  the  case  of  Overstreet  v. 
Commonwealth,  147  Ky.  471,  144  S.  W.  751: 
"But  the  strict  and  technical  rules  of  criminal 
pleading  that  prevailed  at  common  law,  and 
for  many  years  in  this  state,  have  been  super- 
seded by  the  more  just  and  sensible  practice  that 
declines  to  be  controlled  by  unimportant  and 
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Tinnuhttanflal  forms  that  serve  to  delay  and 
obstruct  the  administration  of  the  criminal  law, 
without  protecting  the  accused  in  any  right 
guaranteed  to  him  by  either  the  common  law, 
or  the  Constitution  or  statutes  of  the  state.  It 
is,  of  coarse,  fundamental  that  every  person  ac- 
cused of  crime  shall  be  informed  of  the  nature 
of  the  accusation  against  him.  bo  that  he  may 
be  prepared  to  make  his  defense;  and,  with 
this  object  in  view,  it  is  provided  in  Bection  122 
of  the  Criminal  Code  of  Practice  that:  The 
indictment  must  contain  (1)  the  title  of  the 
prosecution,  specifying  the  name  of  the  court 
in  which  the  indictment  is  presented  and  the 
names  of  the  parties;  (2)  a  statement  of  the  acts 
constituting  the  offense,  in  ordinary  and  concise 
language,  and  in  such  a  manner  as  to  enable  a 
person  of  common  understanding  to  know  what 
is  intended;  and  with  such  degree  of  certainty 
as  to  enable  the  court  to  pronounce  judgment,  on 
conviction,  according  to  the  rights  of  the  case.' 
And  in  section  124  that:  'The  indictment  must 
be  direct  and  certain  as  regards  (1)  the  party 
charged;  (2)  the  offense  charged;  (3)  the  coun- 
ty in  which  the  offense  was  committed ;  (4)  the 
particular  circumstances  of  the  offense  charged, 
if  they  be  necessary  to  constitute  a  complete 
offense.'  In  other  sections,  there  are  provisions 
further  regulating  the  practice  in  respect  to 
indictment;  but  the  essential  things  are  that 
the  indictment  shall  contain  (a)  the  name  of  the 
party  charged,  (b)  the  offense  charged,  (c)  the 
county  In  which  It  was  committed,  (d)  and  the 
statement  of  the  acts  constituting  the  offense 
in  ordinary  and  concise  language  and  in  such  a 
manner  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended,  and  such  de- 
gree of  certainty  as  to  enable  the  court  to  pro- 
nounce judgment  on  conviction  according  to  the 
rights  of  the  case.  It  is  apparent  that,  when  an 
indictment  furnishes  this  information,  the  ac- 
cused cannot  be  misled  or  deceived  by  it  or  fail 
to  know  what  offense  he  is  charged  with,  nor 
will  the  court  be  in  doubt  when  it  comes  to 
pronounce  judgment"  Rutland  v.  Common- 
wealth, 160  Ky.  77,  169  S.  W.  884;  Common- 
wealth v.  Ransdall,  153  Ky.  334,  155  S.  W. 
1117. 

Fran  this,  we  conclude  that,  while  the  In- 
dictment does  not  In  all  respects  conform  to 
the  statutory  provisions,,  yet  we  perceive  no 
reason  why  it  Is  not  sufficient  to  put  the  de- 
fendant upon  notice  of  the  offense  charged, 
since  it  In  words  describes  the  act  Intended 
to  be  denounced  by  tbe  statute,  and  the  de- 
murrer to  the  indictment  was  properly  over- 
ruled. 

[2)  Without  devoting  time  to  questions 
raised  respecting  evidence  heard  on  the  trial, 
we  pass  to  the  consideration  of  tbe  motion 
of  appellant  made  at  the  conclusion  of  the 
evidence  for  the  commonwealth  for  peremp- 
tory Instruction  to  the  Jury  to  find  It  "not 
guilty."  The  evidence  for  the  commonwealth 
is  not  altogether  convincing;  but  there  Is 
evidence  tending  to  show  that  intoxicating 
liquors  were  sold  on  the  premises  of  appel- 
lant In  the  town  of  Wayland,  and  that  aft- 
er the  sales  were  made  tbe  attention  of  the 
defendant  company  and  Its  officers  was  called 
to  tbe  violations.  Just  which  house  the  sale 
was  bad  in  does  not  appear,  nor,  indeed,  does 
It  satisfactorily  appear  that  tbe  sale  was 
made  on  premises  under  the  control  of  the 
defendant  company.  Wayland  Is  a  mining 
camp,  and  defendant  company  has  the  whole 
town,  except  a  small  part,  under  Its  control 
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and  management,  leasing  and  renting  the 
houses  to  persons  in  its  employ,  but  In  each 
Instance  requiring  the  lessee  or  tenant  to 
sign  a  written  contract  not  to  engage  In  the 
sale  of  Intoxicating  liquors  while  in  the  oc- 
cupancy of  the  said  bouse,  or  premises,  and 
to  maintain  good  order.  It  Is  admitted  that 
Floyd  county  Is  local  option  territory. 

If  the  sales  of  intoxicating  liquors  were 
actually  made  on  the  premises  of  the  defend- 
ant company,  It  could  not  be  held  liable  un- 
der the  indictment,  unless  It  be  proven  that 
It  let  or  rented  the  house1  or  premises  to.  the 
person  making  tbe  sale,  or  some  one  for  him, 
with  the  knowledge  or  understanding  that  In- 
toxicating liquors  were  to  be  sold  thereon, 
In  violation  of  law. 

This  court,  In  the  case  of  Commonwealth 
v.  Morris,  120  Ky.  440,  112  8.  W.  580,  in  a 
case  similar  to  the  one  at  bar,  held: 

"To  sustain  a  conviction  under  the  statute,  it 
is  necessary  that  there  should  be  some  evidence, 
direct  or  circumstantial,  conducing  to  show  that 
the  owner  or  controller  of  the  leased  property 
or  premises  knew,  or  had  such  information  as 
would  put  a  person-  of  ordinary  prudence  upon 
notice,  at  or  before  tbe  time  the  lease  was  en- 
tered into,  that  it  was  the  intention  of  the  lessee 
to  sell,  in  violation  of  law,  liquor  in  or  upon  the 
property   •    •    •  leased." 

The  commonwealth  Introduced  no  evidence 
whatever  on  the  trial  of  this  case  conducing 
to  show  that  the  owner  or  controller  of  the 
leased  property  knew,  or  had  such  informa- 
tion as  would  put  a  person  of  ordinary  pru- 
dence upon  notice,  at  the  time  or  before  the 
lease  was  made  and  entered  Into,  that  It  was 
the  Intention  of  the  lessee  to  sell  liquor  in 
violation  of  law  on  the  property ;  but  it  was 
specifically  provided  in  the  contract  that  no 
such  thing  should  happen  upon  the  premises, 
and  there  is  no  evidence  tending  in  the 
slightest  degree  to  show  that  the  defendant 
company  or  its  officers,  in  charge  of  its  busi- 
ness, had  knowledge  or  information,  at  the 
time  or  before  tbe  lease  was  made,  that  liq- 
uors would  be  sold  there  In  violation  of  law. 

According  to  the  construction  placed  up- 
on section  2557,  Ky.  Stat,  the  leasing  or  let- 
ting of  premises  must  be  with  Intention, 
knowledge,  or  information  that  Intoxicating 
liquors  are  to  be  sold  or  will  be  sold  by  the 
lessee,  or  by  another,  upon  the  premises  in 
violation  of  law,  and  the  mere  fact  that,  aft- 
er a  tenant  entered  the  premises,  he  engages 
in  the  sale  of  Intoxicating  liquors  in  viola- 
tion of  law,  and  the  owner,  or  lessor  con- 
trolling the  property,  has  knowledge  or  re- 
ceived Information  of  such  sale,  Is  not  suffi- 
cient to  sustain  a  conviction  under  this  stat- 
ute. Blocker  v.  Commonwealth,  153  Ky.  307, 
308,  155  S.  W.  723,  44  L.  R.  A.  (N.  8.)  859. 

It  is  not  shown  in  evidence  that  Joe  Cook, 
named  In  the  Indictment,  ever  occupied  the 
property  of  defendant  company,  or  that  any 
one  of  the  persons  charged  with,  or  convict- 
ed of,  the  sale  of  intoxicants,  resided  on  the 
property  of  the  defendant. 

For  these  reasons,  the  trial  court  should 
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have  sustained  the  motion  of  the  defendant 
company  for  a  peremptory  Instruction  to  the 
jury  at  the  conclusion  of  the  evidence  for  the 
commonwealth. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial  consistent  with  this 
opinion. 


HANKINS  et  at  v.  HANKINS'  ADM'R  et  al 
(Court  of  Appeals  ot  Kentucky.  Jan.  26,  1917.) 

1.  Conversion  <8=>9— Conversion  of  Realty 
into  Personalty— Sale  under  Obdeb  or 
Court. 

The  mere  fact  that  land  was  sold  under  or- 
der of  court,  and  bonds  for  the  purchase  price 
had  been  executed,  did  not  operate  as  a  con- 
version of  the  land  into  personal  property;  but 
it  is  only  where  the  sale  is  completed  by  con- 
firmation by  the  court  that  a  conversion  takes 
place. 

[Ed.  Note.— For  other  cases,  see  Conversion, 
Cent  Dig.  {  18;  Dec.  Dig.  <8=9.] 

2.  Executors  and  Administrators  G=»39:- 
Interest  ot  Administrator— Realty  and 
Personalty. 

In  an  action  to  sell  lands  on  the  ground  that 
they  could  not  be  divided  among  the  several 
owners  without  impairing  their  value,  where  one 
defendant  died  after  order  was  made  to  sell 
real  estate,  but  before  confirmation  of  the  sale, 
the  property  remained  realty  and  descended  to 
the  heirs  and  not  the  administrator. 

fEd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {{  280,  285- 
294 ;  Dec.  Dig.  «=39.] 

3.  Partition  <8=  28— Necessity  or  Obdeb  of 
Revival. 

In  such  case,  no  order  of  revival  was  neces- 
sary as  against  decedent's  administrator,  who 
took  no  interest  in  the  property,  since  it  re- 
mained realty. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Dec.  Dig.  <8=>28J 

4.  Partition  ®=>  28— Necessity  of  Obdeb  of 
Revival. 

In  such  case,  no  order  of  revival  was  neces- 
sary as  against  the  widow  or  other  parties  who 
were  already  parties  to  the  suit  and  therefore 
the  widow  could  not  have  order  of  revival  set 
aside  on  the  ground  that  it  was  obtained  by 
fraud. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Dec.  Dig.  <8=28.] 

Appeal  from  Circuit  Court,  Muhlenberg 
County. 

Suit  by  George  W.  Milam,  administrator  of 
J.  W.  Hanklns,  deceased,  and  Mrs.  Eva  Han- 
klns,  against  Maud  Hankins  and  others. 
Judgment  for  complainants,  and  defendants 
appeal.   Reversed  and  remanded. 

Walker  Wllklns,  of  Central  City,  for  appel- 
lants. Belcher  &  Belcher,  of  Greenville,  for 
appellees. 

CLAY,  0.  Maud  Hankins,  Eva  Hanklns 
Felts,  J.  W.  Hankins,  and  Oma  Hankins  were 
the  owners  of  five  tracts  of  land.  Maud  Han- 
klns, Eva  Hanklns  Felts,  and  her  husband, 
Dr.  Logan  Felts,  brought  suit  in  the  Muhlen- 
berg circuit  court  against  J.  W.  Hanklns  and 
bis  wife,  Eva  Hanklns,  and  Oma  Hanklns, 


an  infant  over  14  yean  of  age,  to  sell  the 
five  tracts  of  land,  on  the  ground  that  they 
could  not  be  divided  among  the  several  own- 
ers without  materially  impairing  the  value  of 
each  interest  therein.  Judgment  was  enter- 
ed on  April  21,  1911,  ordering  a  sale  of  the 
land.  Said  land  was  subsequently  sold,  and 
T.  H.  Hansford  became  the  purchaser.  Aft- 
er the  sale  had  taken  place  and  the  purchas- 
er had  executed  bonds  for  the  purchase  price, 
but  before  the  sale  was  confirmed,  J.  W. 
Hanklns  died  Intestate  and  without  Issue, 
leaving  surviving  him  his  widow,  Eva  Han- 
klns, and  Maud  Hanklns,  Eva  Hanklns  Felts, 
and  Oma  Hanklns,  as  his  only  heirs  at  law. 
George  W.  Milam  was  appointed  his  admin- 
istrator. Later  on,  an  order  purporting  to 
have  been  entered  by  consent  was  entered, 
reviving  the  action  against  George  W.  Milam, 
administrator  of  J.  W.  Hanklns,  and  Maud 
Hankins,  Eva  Hanklns  Felts,  and  Oma  Han- 
kins, the  heirs  of  J.  W.  Hanklns.  By  the 
same  order  the  sale  was  confirmed  and  the 
purchaser  directed  to  pay  to  Maud  Hankins, 
Eva  Hanklns  Felts,  and  Oma  Hankins,  joint- 
ly, that  part  of  the  proceeds  due  to  the  said 
J.  W.  Hankins,  deceased.  Sometime  there- 
after, George  W.  Milam,  as  administrator  of 
J.  W.  Hankins,  deceased,  and  Mrs.  Eva  Han- 
klns, widow  of  J.  W.  Hanklns,  brought  this 
suit  against  Maud  Hankins,  Eva  Hankins 
Felts  and  her  husband,  Dr.  Logan  Felts,  Oma 
Hankins,  an  Infant  over  14  years  of  age,  and 
T.  H.  Hansford  and  his  wife,  M.  A.  Hansford, 
to  set  aside  the  order  of  revival  In  the  above 
case  and  all  orders  subsequent  thereto,  on  the 
ground  that  the  order  of  revival  was  not  en- 
tered by  consent,  but  was  obtained  by  fraud 
of  the  plaintiffs.  Proof  was  heard,  and  the 
chancellor  granted  the  prayer  of  the  petition. 
From  the  judgment  so  entered,  the  defend- 
ants appeal. 

[1-3]  In  view  of  the  conclusion  of  the  court, 
we  deem  it  unnecessary  to  determine  whether 
the  evidence  is  sufficient  to  show  that  Milam, 
the  administrator,  did  not  consent  to  the  or- 
der of  revival.  As  a  matter  of  fact,  no  order 
of  revival  against  the  administrator  was  nec- 
essary. The  mere  fact  that  the  land  was 
sold,  and  bonds  for  the  purchase  price  had 
been  executed,  did  not  operate  as  a  conver- 
sion of  the  land  Into  personal  property.  It  is 
only  where  the  sale  Is  completed  by  confirma- 
tion of  the  court  that  a  conversion  from  real- 
ty to  personalty  takes  place.  Greenough  v. 
Small,  137  Pa.  128,  20  Atl.  396;  Jenkins  v. 
Slmms,  40  Md.  632;  McLean  v.  Leltch,  152 
N.  O.  266,  67  S.  E.  490;  Ex  parte  Moore,  3 
Head  (Tenn.)  171 ;  Wayne  v.  Fouts,  108  Tenn. 
145,  65  S.  W.  471.  Hence,  if  a  defendant  die 
intestate  before  confirmation,  his  interest  In 
the  proceeds  descends  as  realty  to  his  heirs, 
and  not  as  personalty  to  his  administrator. 
Nelson  v.  Hagerstown  Bank,  27  Md.  51.  The 
administrator  not  being  Interested  In  the  pro- 
ceeds or  in  the  confirmation  of  the  sale,  a 
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revival  of  the  action  In  his  name  1b  not  nec- 
essary. 

[4]  In  the  case  under  consideration,  the 
successors  in  title  of  the  Intestate,  J.  W.  Han- 
tins,  were  his  widow  and  heirs,  all  of  whom 
were  already  before  the  court  That  being 
true,  no  order  of  revival  as  to  them  was  nec- 
essary. Shields,  eta,  v.  Craig's  Adm'rs,  6  T. 
B.  Hon.  373.  Since  no  order  of  revival  was 
necessary  against  either  the  administrator 
or  toe  widow,  It  follows  that  neither  the  ad- 
ministrator nor  the  widow  was  entitled  to 
have  the  order  of  revival  and  the  subsequent 
orders  set  aside,  on  the  ground  that  the  oiS 
der  of  revival  was  obtained  by  fraud. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


MARTIN  v.  FBANCIS  «t  al 

(Court  of  Appeals  of  Kentucky.  Jan.  30,  1917.) 

L  Contracts  <8=>124— Legality— Agreement 
to  Withdraw  Candidacy. 
An  agreement  by  one  candidate  to  withdraw 
tug  candidacy  just  before  election,  when  too  late 
to  fiQ  the  vacancy,  in  consideration  of  his  op- 
ponent agreeing  to  appoint  him  deputy,  and  to 
divide  his  fees,  a  fund  to  secure  performance 
of  the  agreement  being  deposited,  was  void  as 
against  public  policy,  and  the  parties  were  equal- 
ly at  fault 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S|  576-685 ;  Dec.  Dig.  <8=124.] 

2.  G  amino  «=>28(1)  —  Recovery  or  Monet 
noH  Stakeholder. 

Money  deposited  with  a  stakeholder  on  ac- 
count of  a  gambling  contract  may  be  recovered 
from  the  stakeholder  while  in  his  hands  by  the 
person  making  the  deposit, 
[Ed.  Note.— For  other  cases,  see  Gaming,  Cent. 
|     Dig.  ff  62,  63,  65-67 ;  Dec.  Dig.  «=»28{1).] 

3.  Gaming  «=>  28(1)— "Stakeholder." 
A  "stakeholder"  Is  one  in  whose  hands  money 

or  property  is  deposited  to  abide  the  event  of  a 
gambling  contract. 

[Ed.  Note. — For  other  cases,  see  Gaming,  Cent 
Dig.  H  62,  63,  65-67;  Dec  Dig.  «^2g(l). 

For  other  definitions,  see  Words  and  Phrases, 
Stakeholder.} 

4.  Contracts  «j=»123(1)— Contracts  Injur- 
ing Public  Service. 

Contracts  having  a  tendency  to  injure  public 
service  are  in  a  different  class  from  other 
{ambling  contracts  regarding  any  relief  to  be 
•Corded  thereunder  by  the  courts. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |f  571-678,  576;    Dec.  Dig.  «=> 

5.  Contracts    «=>  124— Recovery   of  Pay- 
ments—Contract Affecting  Election. 

Where  a  candidate  deposited  money  with  a 
third  party  to  secure  performance  of  an  agree- 
ment with  opponent  to  appoint  him  deputy,  and 
divide  fees  upon  the  latter's  withdrawal  of  his 
candidacy,  just  previous  to  election,  and  the 
Rakeholder  having  loaned  the  money  to  another 
Party  after  agreement  had  been  acted  upon, 
plaintiff  could  not  recover  money  deposited. 

[Ed.  Note— For  other  cases,  see  Contracts, 
Cent  Dig.  fj  576-586;  Dec.  Dig.  <8=>124.] 

Appeal  .from  Circuit  Court,  Knott  County. 
Action  by  Mel vina  'Francis  and  others 
against  S.  H.  Martin.    Judgment  for  plain- 
tiffs, and  defendant  appeals.  Reversed. 


W.  A.  StanfJll,  of  Hyden,  John  CaudiU,  of 
Hindman,  and  W.  B.  Faulkner  and  Faulkner 
ft  Faulkner,  all  of  Hazard,  for  appellant  J. 
D.  Smith  and  Smith  ft  Combs,  all  of  Hind- 
man,  for  appellees. 

CARROLL,  J.  Passing  several  questions 
of  practice  raised  by  counsel  for  appellant 
and  going  at  once  to  the  merits  of  the  case, 
we  find  that  on  October  SI,  1913,  Martin,  the 
appellant,  together  with  Napier,  Sturglll,  and 
Case  bolt,  executed  to  J.  D.  Smith  a  promis- 
sory note  for  five  (six)  hundred  dollars,  pay- 
able one  month  after  date;  that  this  note 
was  assigned  by  Smith  to  one  Cody,  and  by 
Cody  to  Francis;  that  in  1914  Francis 
brought  suit  on  this  note  against  the  payors ; 
that  the  appellee,  Richie,  in  November,  1915, 
came  Into  the  case  by  a  petition  to  be  made 
a  party,  which  petition  be  made  a  cross-peti- 
tion against  the  defendant  Martin,  now  the 
appellant.  In  his  petition  as  amended  he  set 
out — 

"that  one  H.  Cody  was  the  regular  nominee  of 
the  Republican  party  for  jailer  of  Knott  coun- 
ty, and  that  this  defendant  was  the  regular 
nominee  of  die  Democratic  party  for  the  same 
office  in  said  county  shortly  prior  to  the  regular 
November  election,  1918,  and  to  be  voted  for  at 
said  election.  Defendant  says  that  he  and  the 
said  H.  Cody,  on  or  about  the  30th  day  of  Octo- 
ber of  said  year  of  1913,  entered  into  an  agree- 
ment by  which  the  said  H.  Cody  was  to  resign 
his  Republican  nomination  for  the  office  of  jail- 
er, ana  in  consideration  therefor  this  defendant 
agreed  to  appoint  said  H.  Cody  a  deputy  jailer 
and  to  give  to  him  the  entire  proceeds  of  said 
office  for  one-half  of  his  term ;  that  in  order  to 
assure  to  the  said  H.  Cody  the  due  performance 
of  the  said  contract  upon  the  part  of  this  de- 
fendant, he,  the  defendant,  deposited  and  placed 
in  the  hands  of  W.  M.  Sturgill  the  sum  of  $500 
to  be  held  In  trust  by  the  said  Sturgill,  and  to 
be  repaid  to  this  defendant  in  the  event  he  per- 
formed the  said  contract,  but  in  the  event  that 
he  failed  to  perform  said  contract,  said  fund 
was  to  be  paid  over  to  the  said  H.  Cody.  Said 
W.  M.  Sturgill  placed  said  money  in  the  hands 
of  one  John  D.  Smith  pursuant  to  the  terms  of 
said  agreement  wherein  this  was  to  be  done  for 
the  same  purpose,  after  no  further  nomination 
could  be  made  by  the  Republican  party  for  said 
office. 

"This  defendant  says  that  he  is  informed,  so 
believes,  and  charges  that  said  contract  was  and 
is  illegal  and  contrary  to  public  policy,  and  that 
he  now  and  hereby  repudiates  same.  Defendant 
says  that  said  J.  D.  Smith  heretofore,  without 
his  knowledge,  delivered  said  fund  to  the  de- 
fendant S.  H.  Martin,  and  no  part  of  it  has  been 
paid  to  the  said  H.  Cody.  He  says  that  the 
money  loaned  to  defendant  S.  H.  Martin  by  J. 
D.  Smith,  for  which  the  note  in  controversy 
was  executed,  to  wit,  $500,  was  the  property  of 
this  petitioner;  that  he  placed  said  money  in 
the  bands  of  the  said  John  D.  Smith  to  hold  for 
him  as  his  bailee  and  subject  to  his  orders ;  that 
he  did  not  authorise  said  John  D.  Smith  to  loan 
said  money  to  the  said  S.  H.  Martin,  or  any  one 
else,  but  that  he  did  so  without  his  consent ; 
that  he  did  not  place  said  money  in  the  hands 
of  said  Smith  for  the  purpose  of  loaning  it,  or 
for  the  purpose  of  using  it  in  the  election  to  buy 
votes,  or  otherwise;  that  the  defendant  S.  H. 
Martin  well  knew  the  facts  at  the  time,  and 
knew  that  the  money  loaned  to  him  by  the  said 
John  D.  Smith  was  the  money  and  the  property 
of  this  petitioner;  that  he  also  knew  for  what 
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purpose  It  was  placed  hi  the  hands  of  the  said 
J.  D.  Smith  to  hold  as  bailee  for  this  petitioner." 

'  A  demurrer  by  Martin  to  this  pleading  of 
Richie  was  overruled.  After  this  the  petition 
of  Francis  was  dismissed,  and,  it  appearing 
from  the  record  that  Martin  failed  to  deny 
the  averments  of  the  pleading  of  Richie, 
judgment  went  against  him  for  the  debt, 
with  interest,  and  he  appeals. 

Having  reached  the  conclusion  that  the 
demurrer  of  Martin  should  have  been  sus- 
tained and  the  cross-petition  of  Richie  dis- 
missed, we  will  proceed  to  state  the  rea- 
sons that  Influenced  us  to  take  this  view 
of  the  case. 

It  will  be  seen  from  the  cross-petition  that 
in  consideration  of  the  agreement  of  Richie 
to  appoint  Cody  his  deputy  Jailer  and  give 
him  the  fees  of  the  office  for  one-half  of  his 
term,  or  two  years,  and  In  further  consider- 
ation of  the  fact  that  he  deposited  with 
Sturglll  |500  to  Insure  the  fulfillment  of  the 
contract  with  Oody,  which  money  Cody  was 
to  have  In  the  event  Richie  failed  to  comply 
with  his  agreement,  Oody,  who  was  the  reg- 
ular nominee  of  the  Republican  party  for  the 
office  of  jailer  of  Knott  county,  withdraw  as 
a  candidate  for  this  office  a  few  days  before 
the  regular  election,  and  when  it  was  too 
late  for  the  Republican  party  to  nominate 
another  candidate  for  the  office  of  Jailer 
In  place  of  Cody. 

We  may  further  assume,  as  a  reasonable 
inference  from  the  averments  of  the  pleading 
and  the  failure  of  Cody  to  complain,  that 
Richie  was  elected  jailer  at  the  November 
election,  1913,  and  performed  his  contract 
with  Cody  by  appointing  him  deputy  Jailer 
and  giving  him  the  fees  of  the  office  as  stip- 
ulated in  the  contract 

[1]  With  this  understanding  of  the  record, 
the  first  question  to  be  determined  Is  the 
validity  of  the  contract  between  Richie  and 
Cody.  Upon  this  subject  we  have  no  hesi- 
tancy In  saying  that  it  was  immoral,  illegal, 
and  against  public  policy.  Under  our  form 
of  government  nearly  all  of  our  public  of- 
ficers are  elected  by  the  people  at  regular 
elections  held  In  the  November  preceding  the 
beginning  of  the  term  of  office  In  the  follow- 
ing January,  and  In  all  cases;  with  rare 
exceptions,  candidates  for  public  offices  at 
the  regular  November  election  are  nominated 
as  candidates  for  the  offices  at  the  primary 
election  held  In  August  preceding  the  regu- 
lar November  election  by  the  voters  of  the 
party  with  whom  the  candidates  affiliate. 

It  also  fairly  appears  from  the  pleading 
that  Richie  at  the  primary  election  held 
In  August,  1913,  had  been  nominated  as  the 
candidate  of  the  Democratic  party  for  the 
office  of  jailer,  and  that  Cody  at  this  pri- 
mary election  was  the  nominee  of  the  voters 
of  the  Republican  party  as  its  candidate  for 
this  office.  We  may  further  properly  assume 
that  the  voters  of  the  respective  parties  in 
Knott  county,  when  they  nominated  these 
men  as  candidates  for  the  office  of  Jailer  at 


the  primary  election  held  In  August,  1913, 
had  the  right  In  good  faith  to  believe  that 
they  would  be  the  candidates  of  the  respec- 
tive parties  at  the  regular  November  elec- 
tion. And  when  a  candidate  is  so  nominated 
at  a  primary  election,  he  should  not  be  per- 
mitted to  practice  a  fraud  on  the  people  who 
nominated  him  and  defeat  the  right  of  the 
party  to  have  a  candidate  for  the  office  for 
which  he  was  nominated  by  entering  into  a 
corrupt  agreement  with  the  candidate  of  the 
opposing  party,  or  with  any  other  person, 
or  set  of  persons,  by  which  he  will  with- 
draw as  a  candidate  at  a  time  when  the 
party  that  nominated  him  cannot,  in  the 
regular  way,  nominate  a  candidate  In  his 
place,  or  at  any  time  after  he  has  been  nom- 
inated. The  sale  by  a  candidate  of  his  nomi- 
nation, accompanied  by  his  withdrawal,  is 
an  illegal,  dishonest,  and  immoral  thing.  It 
is  against  public  policy  because  it  affects  the 
integrity  of  the  elective  franchise  and  pats 
it  in  the  power  of  a  corrupt  person  to  de- 
feat the  will  of  the  people,  or,  at  any  rate, 
to  deprive  a  large  part  of  them  of  the  op- 
portunity to  have  a  candidate  of  their  choice 
for  the  public  office  involved. 

In  addition  to  these  reasons,  arrangements 
such  as  were  entered  into  between  Richie  and 
Cody  affect  the  public  good,  because  they  im- 
pose on  a  public  officer  the  obligation  to  ap- 
point an  assistant  or  deputy  without  refer- 
ence to  his  fitness  or  qualifications  for  the 
place,  and  only  for  the  reason  that  it  was  a 
part  of  an  agreement  entered  Into,  not  for 
the  benefit  of  the  public,  but  pursuant  to  a 
corrupt  bargain  detrimental  to  the  public 

Richie,  of  course,  occupies  no  better  place 
in  this  transaction  than  Cody.  He  was  an 
active,  participating  party  in  the  transaction, 
guilty  of  the  same  immoral,  illegal,  and  cor- 
rupt conduct  of  which  Cody  was  guilty.  The 
public  reasons  that  would  forbid  Cody  to  sell 
his  nomination  would  forbid  Richie  to  buy  it. 
One  of  them  was  a  bribe  taker  and  the  other 
a  bribe  giver,  and  in  a  court  of  justice  neither 
of  them,  in  any  matter  growing  out  of  this 
transaction,  should  be  entitled  to  any  con- 
sideration. If  Richie  had  failed  to  fulfill  his 
corrupt  bargain  with  Cody,  plainly  a  suit  by 
Cody,  seeking  performance  of  the  contract 
or  any  part  of  it,  would  be  promptly  dis- 
missed, and  likewise,  if  Richie  had  performed 
this  contract  and  in  any  way  or  manner  Cody 
had  secured  possession  of  the  $500  deposited 
by  Richie  to  secure  its  performance,  Richie, 
if  he  brought  a  suit  to  recover  it  from  Cody, 
would  be  turned  out  of  court  The  courts 
would  have  nothing  to  do  with  either  of  them. 
It  would  not  give  to  either  any  relief,  but 
would  leave  them  to  settle  their  differences 
without  the  assistance  of  the  processes  of  the 
law. 

It  is  said,  however,  that  this  court  In  the 
case  of  Commonwealth  v.  Sheeran,  145  Ky.  361, 
140  S.  W.  568,  37  L.  R.  A.  (N.  S.)  289,  partial- 
ly, at  least  recognized  the  validity  of  con- 
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tracts  made  between  contending  candidates 
for  office  by  which  one  of  them,  for  a  stipu- 
lated consideration,  should  withdraw  aa  a 
candidate  in  favor  of  the  other.  But  we  do 
not  find  In  the  opinion  in  that  case  any 
ground  upon  which  to  rest  an  argument  that 
the  validity  of  such  a  contract  would  be  sanc- 
tioned.   The  question  in  that  case  did  not 
concern  the  validity  of  a  contract,  and  the 
court  In  the  opinion  was  careful  to  say  so. 
In  that  case  Sheeran  and  one  Taul  were  con- 
tending candidates  in  the  Republican  party 
for  the  nomination  of  the  office  of  Sheriff  of 
Breckinridge  county,  and  before  the  nominat- 
ing convention  was  held  Taul  and  Sheeran  en- 
tered Into  an  agreement  that  Taul  would 
withdraw  as  a  candidate  for  the  nomination 
In  consideration  of  Sheeran's  appointment  of 
him  as  deputy  in  the  event  of  his  election. 
Pursuant  to  this  arrangement,  Taul  did  with- 
draw as  a  candidate  for  the  nomination,  and 
thereafter  Sheeran,  who  was  nominated  and 
elected,  appointed  Taul  a  deputy  pursuant  to 
the  contract.    Subsequently  the  common- 
wealth, on  the  relation  of  the  commonwealth's 
attorney,  brought  suit  against  Sheeran,  ask- 
ing the  forfeiture  of  his  office  upon  the 
ground  that  the  agreement  Sheeran  entered 
into  was  in  violation  of  section  3740  of  the 
Kentucky  Statutes  and  worked  a  forfeiture 
of  his  office.  The  court,  however,  found  that 
this  arrangement  between  Sheeran  and  Taul 
was  not  In  violation  of  the  statute  relied  on 
by  the  commonwealth,  and  dismissed  the 
suit.   This  Is  all  that  was  decided  In  that 
case. 

In  the  later  case  of  Campbell  v.  Offutt,  151 
Ky.  229,  151  S.  W.  403,  the  court  had  before 
It  a  case  like  this:  Campbell  and  Young, 
attorneys,  assumed  liability  on  a  note  for  the 
benefit  of  Offutt,  and  Offutt,  who  expected  to 
be  appointed  revenue  agent  by  Bosworth,  who 
was  then  a  candidate  for  auditor,  executed 
to  Campbell  and  Young  his  note  for  the  lia- 
bility they  had  assumed,  and  agreed  with 
them  that  if  he  should  be  appointed  revenue 
agent,  he  would  employ  them  in  his  official 
capacity  as  his  attorneys.  Bosworth  was  de- 
feated as  a  candidate  for  auditor,  and  Offutt 
did  not  get  the  office  of  revenue  agent.  There- 
upon Campbell  and  Young  brought  suit 
against  Offutt  on  the  note  he  had  executed 
to  them  under  the  circumstances  stated.  In 
holding  that  they  could  not  recover,  the  court 
said:  4 

"Such  an  agreement  is  contrary  to  public  pol- 
icy and  is  void.  If  Offutt  had  secured  the  office 
and  had  refused  to  employ  Campbell  and  Young 
as  his  attorneys  to  attend  to  the  business  of  the 
office  and  they  had  sued  him  upon  this  contract, 
no  court  would  have  enforced  it,  or  given  dam- 
ages for  its  breach.  The  law  requires  of  a  public 
officer  that  he  shall  use  his  best  skill  and  judg- 
ment for  the  protection  of  the  public  interest, 
and  an  agreement  before  his  appointment  to  di- 
vide the  fees  of  the  office  with  an  attorney,  if 
sustained,  might  seriously  cripple  the  public 
service;  for  in  this  event  the  public  wonld 
secure  the  services  of  an  attorney  in  some  in- 
stances who  would  offer  the  best  terms  to  the 


official  to  secure  the  employment  It  is  not 
material  here  that  Offutt  failed  to  get  the  office 
by  reason  of  the  fact  that  Bosworth  was  not 
elected  auditor,  and  it  is  not  material  that  the 
attorneys  would  in  fact  have  discharged  their 
duties  faithfully  and  well.  The  agreement,  be- 
ing one  which  the  law  will  not  tolerate,  cannot 
be  enforced.  The  consideration  of  the  transac- 
tion is  the  illegal  agreement,  and,  as  the  notes 
rest  upon  an  Illegal  transaction,  they  cannot  be 
enforced." 

But,  conceding  the  Illegality  of  the  con- 
tract between  Richie  and  Cody,  and  further 
conceding  that  a  suit  by  either  of  them  to 
obtain  any  relief  arising  out  of  this  trans- 
action would  be  dismissed,  the  argument  is 
made  on  behalf  of  Richie  that  this  money 
was  delivered  by  Sturgill,  the  stakeholder, 
to  Martin  without  the  consent  of  Richie,  and 
therefore  Martin  should  be  treated  as  hold- 
ing it  in  the  same  manner  that  Sturgill  held 
it,  as  he  had  knowledge  of  the  arrangement 
under  which  the  money  was  placed  in  the 
hands  of  Sturgill.  And  so  It  is  said  that,  as 
Richie  would  have  the  right  to  recover  the 
money  from  Sturgill  while  it  was  in  his 
hands,  so  he  has  the  right  to  recover  It  from 
Martin,  who  voluntarily  and  with  knowledge 
of  the  facts  took  the  place  of  Sturgill  in  the 
transaction. 

In  order  to  give  Richie  the  full  benefit  of 
this  argument  we  will  assume  that  Martin 
occupies  the  place  of  Sturgill  as  stakeholder, 
and  consider  the  question  as  if  it  were  a 
suit  by  Richie  against  Sturgill  to  recover 
from  him  the  money.  Looking  at  the  matter 
from  this  standpoint  is  putting  as  favorable 
a  view  on  the  transaction  as  Richie  could 
ask,  and  yet  we  are  quite  sure  that  Richie 
cannot  have  the  relief  be  seeks.  The  ar- 
rangement between  Richie  and  Cody  was, 
as  we  have  pointed  out,  corrupt  and  illegal, 
and  the  vicious  qualities  of  the  contract  be- 
tween them  taint  every  aspect  of  the  trans- 
action to  such  an  extent  that  neither)  of 
tbem  should  be  afforded  any  redress  In  a 
court  of  justice  on  account  of  anything  grow- 
ing out  of  this  business. 

[2]  It  Is  very  true  there  is  abundant  au- 
thority for  the  proposition  that  money,  wa- 
gered or  bet  and  deposited  in  the  hands  of  a 
stakeholder  to  be  held  by  him  until  the  out- 
come of  the  wager  or  bet  Is  determined,  may 
be  recovered  from  the  stakeholder  by  the 
person  making  the  deposit  while  it  Is  in  the 
hands  of  the  stakeholder.  Donahoe  v.  Mc- 
Donald, 92  Ky.  123,  17  S.  W.  195,  13  Ky. 
Law  Rep.  413;  Connor  v.  Ragland,  15  B. 
Mon.  634 ;  Hutchings  v.  Stilwell,  18  B.  Mon. 
776;  Turner  v.  Thompson,  107  Ky.  647,  55 
S.  W.  210,  21  Ky.  Law  Rep.  1414;  Gardner 
v.  Ballaid,  114  Ky.  93,  70  S.  W.  196,  24  Ky. 
Law  Rep.  2444.  It  should  be  said,  however, 
that  the  decisions  in  these  cases  were  rested 
on  section  1939  of  the  Kentucky  Statures, 
providing  that: 

"The  stakeholder  of  any  money  or  other  thing 
that  may  be  staked  on  any  bet  or  wager,  shall, 
when  thereto  notified,  return  the  same  to  the 
person  making  the  stake  or  deposit,  and,  for  fail- 
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lng  to  do  so,  the  amount  or  value  of  the  stake 
may  be  recovered  from  him  by  the  party  ag- 
grieved." 

[3]  Bat  aside  from  this  statute  and  the 
Kentucky  cases,  it  Is  a  general  and  well- 
settled  principle  of  law  that  money  deposit- 
ed with  a  stakeholder  on  account  of  a  wager 
or  bet  of  any  kind  may  be  recovered  from 
the  stakeholder,  while  It  is  in  his  hands,  by 
tne  person  making  the  deposit.  Stacy  v. 
Foss,  19  Me.  335,  36  Am.  Dec.  766;  McAl- 
lister v.  Hoffman,  16  Serg.  ft  B.  (Pa.)  147, 
16  Am.  Dec  666;  20  Cyc.  947;  14  A.  ft  B. 
Ency.  of  Law,  631;  Bernard  v.  Taylor,  23 
Or.  416,  31  Pac.  968,  18  L..R.  A.  869,  37  Am. 
St  Bep.  693.  But  In  all  of  these  cases  that 
we  have  had  opportunity  to  examine  the 
stakeholder  was  holding  the  money  pending 
the  settlement  of  a  wager  or  bet  or  the  out- 
come of  some  kind  of  a  gambling  venture, 
and,  so  holding  It,  he  was  held  to  be  acting 
as  the  agent  of  the  depositor,  with  the  right 
in  the  depositor  to  revoke  the  agency  and 
demand  the  return  of  the  deposit  before  it 
had  been  paid  over.  And  a  stakeholder  in 
some  of  the  authorities  is  defined  as  one  In 
whose  hands  money  or  property  Is  deposited 
to  abide  the  event  of  a  gambling  contract 
Dauler  v.  Hartley,  178  Pa.  23,  35  Atl.  867. 
For  other  definitions  see  Bouvler's  Law  Dic- 
tionary, title  "Stakeholder" ;  36  Cyc.  813. 

Ordinarily  wagers  or  bets  or  gambling 
contracts  do  not  affect  the  public  generally, 
but  only  the  Individuals  directly  concerned 
in  the  transaction,  and  consequently  the 
courts  hold  that  when  an  Individual  has 
made  a  deposit  with  a  stakeholder  of  a  sum 
of  money  to  be  paid  over  to  another  party 
on  the  happening  of  a  certain  contingency, 
although  the  transaction  upon  which  the 
bet  or  wager  was  made  may  have  been  for- 
bidden by  law,  the  depositor  may  repudiate 
or  withdraw  his  wager  or  bet  and  recover 
the  deposit  while  In  the  hands  of  the  stake- 
bolder. 

But  the  question  we  have  goes  far  beyond 
the  scope  of  an  ordinary  gambling  contract 
or  an  ordinary  violation  of  a  statute.  Its 
evil  consequences  were  not  confined  to  the 
persons  Immediately  concerned  In  the  trans- 
action, and  we  are  not  disposed  to  extend  to 
the  facts  appearing  in  this  case  the  rule  that 
money  on  deposit  with  a  mere  stakeholder, 
awaiting  the  outcome  of  some  wager  or  bet 
or  the  result  of  some  gambling  contract  may 
be  recovered  by  the  depositor. 

[4]  Numerous  cases  can  be  found  illustrat- 
ing the  disposition  of  the  courts  to  put  con- 
tracts that  have  a  tendency  to  Injure  the 
public  service,  or  to  Interfere  with  or  cor- 
rupt the  free  exercise  of  the  elective  fran- 
chise, or  that  affect  public  offices  In  a  class 
distinct  from  mere  gambling  contracts,  or 
contracts  Involving  the  violation  of  a  stat- 
ute. Schneider  v.  Local  Union,  116  La.  270, 
40  South.  700,  5  L.  R.  A.  (N.  S.)  891,  114  Am. 
St  Rep.  549,  7  Ann.  Cas.  868;  Basket  v. 
Moss,  116  N.  O.  448,  20  S.  B.  733,  48  L.  R,  A. 


(Ky. 

842,  44  Am.  St  Rep.  463;  Livingston  v. 
Page,  74  Vt  856,  52  Atl.  965,  59  L.  R.  A. 
336,  93  Am.  St  Rep.  901;  Exchange  Na- 
tional Bank  v.  Henderson,  139  6a.  260,  77 
S.  E.  86,  51  L.  R.  A.  (N.  S.)  649;  Marshall 
v.  Baltimore  ft  Ohio  R  R  Co.,  16  How.  314, 
14  L.  Ed.  953.  See,  also,  Greenhow  on  Pub- 
lic Policy,  338. 

The  intent  of  the  rule  laid  down  in  these 
cases,  as  well  as  in  many  others  that  might 
be  referred  to,  manifests  a  purpose  on  the 
part  of  the  court  to  protect  public  officers 
and  public  offices  from  all  Immoral  and  cor- 
rupting Influences  having  a  tendency  to  in- 
juriously affect  the  public  good,  and  there 
Is  no  good  reason  why  the  wholesome  prin- 
ciple running' .through  these  cases  should  not 
be  extended  and  properly  applied  to  the  case 
we  have.  When  so  extended  and  applied, 
it  forbids  that  courts  should  grant  to  any 
person  connected  with  such  affairs  the  relief 
that  might  be  afforded  if  the  transaction 
were  looked  on  merely  as  a  gambling  or  il- 
legal contract  or  arrangement  and  Sturglll 
or  Martin  regarded  as  mere  stakeholders  for 
the  parties  concerned  in  the  venture. 

[{]  This  money  was  deposited  by  Richie 
with  Sturglll  pursuant  to  and  as  a  part  of 
a  corrupt  Immoral,  and  Illegal  bargain,  deep- 
ly affecting  the  public  interest  It  was  not 
deposited  as  a  result  of  any  wager  or  bet 
or  gambling  contract  entered  Into  between 
Richie  and  Cody  that  concerned  them  alone. 
The  voters  and  the  people  of  Knott  county, 
irrespective  of  party  affiliation,  and  especial- 
ly the  Republican  voters  of  that  county,  were 
directly  affected  by  the  Illegality  and  the 
Immorality  of  this  contract  In  its  essential 
elements  the 'purpose  of  it  was  to  obstruct 
and  Interfere  with  the  elective  franchise  and 
to  deprive,  by  means  of  a  corrupt  bargain, 
a  body  of  citizens  of  the  right  to  vote  for  the 
candidate  of  their  party.  And  every  con- 
tract that  has  for  Its  essential  purpose  the 
obstruction  of  or  Interference  with  the  elec- 
tive franchise  in  any  form  or  manner,  or  that 
involves  the  trading  or  trafficking  in  public 
offices,  concerns  matters  too  serious  to  be 
regulated  by  rules  of  law  and  applied  in 
mere  gambling  contracts  between  Individuals. 
Contracts  such  as  the  one  entered  Into  be- 
tween Richie  and  Cody,  and  every  branch  of 
such  contracts,  and  everything  arising  out 
of  them,  deserve  the  severest  condemnation, 
and  no  party  to  such  a  contract  should  be 
allowed  to  come  Into  a  court  and  obtain  re- 
lief on  account  of  anything  connected  with 
or  arising  on  such  a  contract  unless  it  af- 
firmatively appears  that  the  party  asking  re- 
lief bad  in  good  faith  rescinded  or  repudiat- 
ed, or  attempted  in  good  faith  to  rescind  or 
repudiate,  the  contract  before  any  material 
thing  looking  to  Its  accomplishment  had  been 
done  by  any  person  connected  with  it  If 
the  person  asking  relief  from  anything  grow- 
ing out  of  such  a  contract  can  affirmatively 
show  that  after  entering  Into  the  contract  ha 
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changed  his  mind  and  in  good  faith  abandon- 
ed the  contract  and  everything  connected 
with  it  before  it  was  consummated,  he  should 
have  such  relief  as  he  would  be  entitled  to 
In  cases  not  affected  by  any  vice  or  Infirmity 
in  the  contract,  but  not  otherwise. 

And  so  in  this  case,  if  Richie  had  repented 
of  his  illegal  purpose  and  demanded  the  re- 
turn of  this  money  before  the  withdrawal  of 
Cody,  we  would  say  that  he  might  recover 
it;  but  he  did  not  do  this.  He  did  not  seek 
to  recover  this  money  until  long  after  Cody 
had  withdrawn  as  a  candidate,  or  until  long 
after  the  corrupt  bargain  had  been  consum- 
mated and  everything  that  was  contemplated 
by  the  parties  to  it  had  been  accomplished. 

For  the  reasons  set  forth  In  the  opinion, 
the  Judgment  Is  reversed,  with  directions  to 
set  aside  the  Judgment  against  Martin  and 
dismiss  the  cross-petition  of  Richie. 


WATSON  v.  NICKELIi. 
(Court  of  Appeals  of  Kentucky.   Jan.  30,  1917.) 

Appeal  and  Ebbor  «=>1009(3)  —  Review  — 

Findings  of  Ohakcbllob. 
Findings  of  the  chancellor  on  conflicting  evi- 
dence that  plaintiff  did  not  settle  the  judg- 
ment rendered  against  him,  and  that  he  was  not 
surety  on  the  note  on  which  it  was  obtained, 
will  not  be  disturbed,  not  being  against  the  clear 
preponderance  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig,  |  3972;  Dec.  Dig.  «=» 
1009(3).] 

Appeal  from  Circuit  Court,  Rowan  County. 

Suit  by  Henry  Watson  against  G.  A.  Nick- 
ell.  From  an  adverse  judgment,  plaintiff 
appeals.  Affirmed. 

Hazelrlgg  &  Hazelrlgg,  of  Frankfort,  for 
appellant.  John  A  Judy,  of  Mt  Sterling, 
for  appellee. 

THOMAS,  J.  The  appellant,  Henry  Wat- 
son, by  his  petition  filed  in  the  Rowan  circuit 
court,  sought  to  enjoin  the  appellee,  O.  A. 
Nickell,  and  the  sheriff  of  Montgomery 
county  from  enforcing  a  Hen  obtained  by 
the  levy  of  an  execution  from  the  Rowan  cir- 
cuit court  on  some  real  estate  In  Montgom- 
ery county  as  the  property  of  appellant.  The 
execution  was  issued  upon  a  judgment  of 
the  Rowan  circuit  court  rendered  on  March 
lO,  1903,  against  appellant  and  S.  S.  Cassi- 
ty  for  the  sum  of  $426,  with  Interest  from 
November  10,  1894,  with  costs,  and  was  bas- 
ed upon  a  note  which  appellant  and  Casslty 
bad  executed  to  appellee  on  November  10, 
1893,  by  which  they  promised  and  agreed  to 
pay  him  $425  twelve  months  thereafter. 

The  grounds  alleged  for  obtaining  the 
Injunction  are:  (1)  That  appellant,  some 
time  after  the  rendition  of  the  judgment 
sought  to  be  collected  by  the  levy  of  the  ex- 
ecution, settled  the  judgment  with  appel- 
lee by  paying  to  him  an  agreed  sum  of  $50, 
which  was  accepted  in  full  satisfaction  of 


appellant's  liability  thereunder;  and  <2) 
that  appellant,  was  surety  only  on  the  note 
upon  which  the  judgment  was  rendered,  his 
co-obligor,  Casslty,  being  the  principal  in 
the  note,  and,  the  execution  sought  to  be 
enjoined  not  having  been  issued  within  seven 
years  after  it  could  have  been  Issued,  he  is 
thereby  discharged  from  liability  under  the 
provisions  of  section  2548  of  the  Kentucky 
Statutes. 

These  grounds  were  denied  by  the  answer, 
and  upon  final  submission  of  the  cause  the 
temporary  injunction  granted  at  the  begin- 
ning of  the  suit  was  discharged,  and  the 
petition  dismissed.  To  reverse  that  judg- 
ment this  appeal  Is  prosecuted. 

It  will  be  seen  that  the  questions  presented 
are  ones  of  fact  only,  the  determination  of 
which  will  require  us  to  make  a  brief  review 
of  the  testimony  bearing  upon  them. 

Upon  the  first  ground  the  appellant,  to 
whom  we  shall  refer  as  plaintiff,  testified 
that  about  1906  or  1907,  while  riding  on  the 
train  between  Mt.  Sterling  and  Clay  City, 
in  a  conversation  with  appellee,  to  whom  we 
shall  refer  as  defendant,  It  was  agreed  that, 
if  plaintiff  would  pay  to  defendant  the  sum 
of  $50  in  cash,  the  latter  would  discharge  him 
from  all  further  liability  arising  from  the 
judgment;  that  he  at  that  time  paid  to  the 
defendant  the  $50,  and  took  his  receipt  there- 
for, and  that  the  receipt  was  destroyed  In  a 
fire  which  afterwards  burned  the  plaintiff's 
dwelling.  He  proved  by  a  witness  named 
Wilson  that  within  the  last  ten  years  he 
(witness)  was  on  a  train  going  east  and 
leaving  Mt  Sterling  at  2:10  p.  m.,  and  that 
on  that  train  he  saw  plaintiff  in  conversation 
with  another  gentleman,  and  then  adds: 

"I  saw  Mr.  Watson  take  some  money  from  his 
pocket,  and  after  counting  it  gave  it  to  the 
other  gentleman,  and  Mr.  Watson,  immediately 
wrote  something  in  a  booklet,  and  this  man 
signed  it." 

The  witness  does  not  know  who  the  man 
was,  how  much  money  he  paid,  when  the  oc- 
currence took  place  other  than  that  it  was 
within  the  last  ten  years,  nor  does  he  state 
any  other  fact  tending  to  show  that  his  tes- 
timony should  be  accepted  with  credibility  or 
given  convincing  force.  It  Is  not  shown  by 
plaintiff  that  the  defendant  is  the  only  man 
"within  the  last  ten  years"  to  whom  he  paid 
money  on  a  train,  and,  for  aught  that  ap- 
pears, even  if  Wilson  saw  that  to  which  he 
testifies,  the  transaction  may  have  been  with 
an  individual  other  than  the  defendant. 

Opposed  to  this  testimony,  the  defendant 
flatly  denied  the  entire  occurrence.  He 
furthermore  testified,  and  it  was  not  denied 
by  plaintiff,  that  since  the  time  of  this  alleg- 
ed occurrence  he  had  frequently  Importuned 
the  plaintiff  to  pay  or  settle  in  some  way 
the  judgment;  that  upon  such  occasions  the 
plaintiff  would  offer  him  an  insignificant  sum 
accompanied  by  the  statement  that  he  (plain- 
tiff) was  Insolvent  and  contemplated  the  lm- 
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mediate  filing  of  a  petition  In  bankruptcy  re- 
sulting in  the  defendant  obtaining  nothing 
whatever. 

The  rule  governing  this  court  in  reviewing 
the  finding  of  facts  by  the  chancellor  Is  that: 

"A  chancellor's  finding  on  a  question  of  fact 
will  not  be  disturbed  on  appeal,  where  the  evi- 
dence leaves  the  mind  in  such  doubt  that  this 
court  cannot  say  with  reasonable  certainty  that 
he  erred  in  his  conclusions."  Nicholson  v.  Fer- 
dinand Bauer  Engineering  &  Contracting  Com- 
pany, 166  Ky.  458,  177  8.  W.  236. 

Again  It  Is  stated: 

"A  chancellor's  finding  of  fact  will  not  be  dis- 
turbed on  appeal  unless  against  the  clear  pre- 
ponderance of  the  evidence?'  Gambill  v.  Grigs- 
by,  166  Ky.  716,  179  S.  W.  822. 

Many  other  cases  could  be  cited  holding 
substantially  the  same,  but  stated  in  different 
phraseology. 

With  the  evidence  upon  this  point,  as  we 
have  hereinbefore  shown,  being  contradic- 
tory, and  some  of  It  unsatisfactory,  and  ap- 
plying the  rule  above,  which  should  govern 
us,  we  are  not  disposed  to  hold  that  the  chan- 
cellor erroneously  found  the  facts  with  ref- 
erence to  the  alleged  settlement  of  the  Judg- 
ment In  favor  of  the  defendant. 

Turning  now  to  the  second  contention 
made,  it  is  shown  by  the  testimony  that 
the  note  upon  which  the  judgment  was  ob- 
tained was  executed  by  plaintiff  and  Casslty 
to  the  defendant  In  consideration  of  a  print- 
ing press  outfit  which  was  removed  from 
Morehead  to  Mt  Sterling,  and  a  corporation 
was  organized  under  the  name  of  Montgom- 
ery Printing  Company,  which  immediately 
began  the  publication  of  a  paper  known  as 
the  Montgomery  County  Times.  Casslty  was 
entirely  In  charge  of  the  printing  establish- 
ment and  edited  and  issued  the  paper.  The 
incorporators  in  the  company  were  the  plain- 
tiff, defendant,  and  some  two  or  three  others 
whose  names  are  not  necessary  to  mention. 
To  each  of  them  stock  was  Issued,  but  the 
venture  proved  a  failure,  and  the  paper  ceas- 
ed publication  after  about  two  years. 

Upon  the  occasion  of  the  execution  of  the 
notes,  which  was  also  the  time  of  the  pur- 
chase of  the  printing  outfit,  both  Casslty  and 
plaintiff  went  from  Mt.  Sterling  to  Morehead, 
where  tbe  property  was  located,  and  where 
the  note  was  executed  and  the  purchase  com- 
pleted. Plaintiff  testified  that  he  had  no 
Interest  In  tbe  purchase  of  this  property,  but 
that  be  signed  the  note  as  surety  for  Cassl- 
ty, who  was  his  friend,  and  whom  he  wish- 
ed to  accommodate.  He  says  the  stock  In  the 
corporation  was  issued  to  him  by  Casslty  as 
Indemnity  to  him  as  such  surety,  and  for  no 
other  purpose,  although  he  does  not  deny 
that  he  was  one  of  the  original  Incorporators. 
Casslty  says  on  this  point  in  his  affidavit, 
which  was  agreed  to  be  read  as  his  testi- 
mony: 


"And  It  is  his  best  recollection  that  said  Wat- 
son signed  this  [note]  as  surety  for  this  affiant." 

This  was  all  the  testimony  offered  or  beard 
in  behalf  of  plaintiff  upon  this,  his  second 
contention. 

The  defendant  in  his  testimony  on  this 
Issue  said : 

"I  had  a  printing  press  outfit  for  sale,  and  on 

that  [day]  Watson  and  Mr.  Cassity  came  to 
Morehead,  and  both  of  them  examined  the  outfit 
very  carefully,  and  we  agreed  on  the  price  of 
$426.  The  note  was  executed  that  day  with 
Mr.  Watson  as  principal  on  the  note.  Q.  Tt> 
whom  did  you  understand  you  were  making  the 
sale?  A.  I  made  the  sale  to  Henry  Watson  and 
8.  8.  Casslty." 

This  is  all  of  the  direct  testimony  plaintiff 
produced  on  this  issue,  but  the  record  dis- 
closes the  following  circumstances:  That 
Watson  and  Cassity  Jointly  made  the  trip  to 
Morehead  when  the  printing  outfit  was  pur- 
chased and  the  note  executed ;  that  the  suit 
upon  the  note  was  not  filed  until  something 
near  ten  years  had  elapsed  after  its  maturi- 
ty, and  plaintiff  made  no  defense  to  it,  al- 
though, according  to  his  contention,  if  he  bad 
been  surety  only  upon  it,  he  had  but  to  plead 
the  seven-year  statute  of  limitations  applica- 
ble to  such  cases  to  defeat  entirely  any  Judg- 
ment against  him.  He  is  a  lawyer  by  pro- 
fession, and  must  have  known  that,  if  his  re- 
lationship to  the  note  was  that  of  a  surety 
only,  it  required  but  a  manifestation  of  this 
fact  to  defeat  a  recovery  against  him.  Not- 
withstanding his  presumptive  knowledge  of 
his  legal  rights  as  such  surety,  he  declined 
to  stand  upon  them,  and  suffered  the  Judg- 
ment to  be  rendered  against  him.  It  is  al- 
most inconceivable  that  he  would  have  done 
this  when  with  the  slightest  effort  he  could 
have  escaped  all  liability. 

It  Is  further  to  be  observed  that  through- 
out the  negotiations  for  a  settlement  of  the 
judgment,  covering  a  period  of  ten  years  or 
more,  we  nowhere  hear  of  this  contention 
now  made  by  the  plaintiff,  but  it  was  re- 
served to  be  disclosed  for  the  first  rime,  not 
when  plaintiff  filed  this  suit,  but  some  time 
thereafter  by  an  amendment  to  his  petition. 

Considering  the  direct  testimony  upon  this, 
plaintiff's  second  contention,  as  affected  by 
the  circumstances  which  we  nave  related, 
and  applying  the  rule  supra,  which  should 
guide  us  under  such  circumstances,  we  are 
clearly  convinced  that  we  are  not  authorized 
to  disturb  the  finding  of  the  chancellor  on 
this  Issue  of  fact 

Having  concluded  that  plaintiff  neither  set- 
tled the  judgment,  as  he  claims,  nor  was  he 
surety  upon  the  note  on  which  it  was  render- 
ed, it  becomes  unnecessary  to  consider  other 
questions  discussed  by  counsel. 

Wherefore  the  Judgment  la  affirmed. 
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CHRESTE  v.  LOUISVILLE  RT.  CO. 
(Conrt  of  Appeals  of  Kentucky.   Jan.  26,  1817.) 

1.  Champerty  and  Maintenance  *=>5(5)  — 
What  Constitutes. 

Where  an  attorney  employed  at  a  nominal 
wage  a  person  who  was  not  a  lawyer  or  a  stu- 
dent of  law  and  agreed  to  pay  a  commission  for 
ail  contracts  employing  the  attorney  secured  by 
snch  person,  to  whom  the  attorney  furnished 
clippings  of  accidents  and  other  transactions  out 
of  which  suits  might  arise,  a  contract  of  em- 
ployment secured  for  the  attorney  by  such  per- 
son was  void  as  against  public  policy. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Cent  Dig.  I  85;  Dec.  Dig. 
<S=»5(5).] 

2.  Champerty  and  Maintenance  4t=5(9)  — 
Evidence. 

Evidence  held  sufficient  to  establish  the 
champertous  character  of  a  contract  of  employ- 
ment secured  for  an  attorney  by  one  not  a  stu- 
dent of  law  nor  a  lawyer,  whom  he  employed  for 
snch  purpose. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Cent  Dig.  {  46;  Dec.  Dig. 
«=»5(9).] 

3.  Champerty  and  Maintenance  «J=>5(10)  — 
Instructions. 

In  an  action  for  attorney's  fees,  defended  on 
the  ground  that  the  contract  therefor  was  cham- 
pertous, an  instruction,  that  if  the  attorney  em- 
ployed a  witness  to  solicit  employment  for  him 
as  a  lawyer  in  lawsuits  at  a  stated  monthly  sum 
or  on  commission,  and  if  the  agreement  for  the 
fee  was  made  under  such  contract  by  solicitation 
of  such  person,  the  attorney  could  not  recover, 
held,  in  proper  form. 

[Ed.  Note. — For  other  cases,  see  Champerty 
and  Maintenance,  Dec.  Dig.  «=s»5(10).] 

4.  Appeal  and  Error  «=»1099(1)— Res  Judi- 
cata—Matters  Concluded. 

The  Judgment  on  former  appeal  of  a  certain 
cause  is  conclusive  on  the  second  appeal  Of  all 
questions  raised  on  the  first  appeal,  but  not  as 
to  new  questions  improperly  attempted  to  be 
raised  on  the  first  appeal  but  not  properly  rais- 
ed until  the  second. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4370,  4374;  Dec.  Dig.  «=> 
1099(1).] 

5.  Pleading  o}=>180(1)— Reply— New  Cause. 

Where  an  attorney,  relying  on  a  statutory 
lien,  sued  his  client's  adversary  for  a  fee,  his  re- 
ply to  an  amended  answer,  which  set  up  an  al- 
leged promise  of  such  adversary  to  pay  the  fee, 
was  subject  to  demurrer. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  |  364%;  Dec.  Dig.  «=>180(1).] 

6.  Appeal  an,d  Error  <8=207— Scope  or  Re- 
view—Preservation  of  Exceptions. 

A  complaint  of  alleged  improper  argument 
of  counsel  cannot -be  considered,  if  it  does  not 
appear  to  hare  been  objected  to  and  does  not  ap- 
pear in  the  bill  of  exceptions  but  only  in  the  affi- 
davits filed  on  motion  for  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  1500;  Dec.  Dig.  «=»207.) 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

Action  by  Henry  B.  Drake  against  the 
Louisville  Railway  Company,  wherein  Rob- 
ert A  Chreste  intervened.  Verdict  for  de- 
fendant as  against  the  intervener,  and  Inter- 
vener appeals.  Affirmed. 
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Edward  Bloomfleld  and  Edwards,  Ogden 
&  Peak,  all  of  Louisville,  for  appellant 
Straus,  Lee  ft  Krleger,  Howard  B.  Lee,  and 
Alfred  Selllgman,  all  of  Louisville,  for  appel- 
lee. 

SETTLE,  C.  J.  This  is  the  second  appeal 
of  this  case.  As  the  opinion  on  the  first  ap- 
peal, reported  in  167  Ky.  75,  180  S.  W.  49, 
contains  an  elaborate  statement  of  the  facts, 
it  is  unnecessary  to  repeat  them  here,  fur- 
ther than  to  say  that  the  matter  In  contro- 
versy Is  a  claim  of  $500  asserted  for  a  fee 
against  the  appellee,  Louisville  Railway 
Company,  by  intervening  petition  filed  by  the 
appellant,  Robert  Chreste,  formerly  a  prac- 
ticing attorney  at  the  Louisville  bar,  In  an 
action  brought  against  appellee  in  the  court 
below  by  one  Henry  B.  Drake  to  recover  of 
it  damages  for  personal  injuries  alleged  to 
have  been  sustained  by  him  while  a  passen- 
ger on  one  of  its  cars.  The  trial  of  the  ac- 
tion resulted  in  a  verdict  and  judgment  in 
Drake's  favor  for  $1,000  damages.  The  suit 
was  brought  and  recovery  obtained  for  Drake 
by  appellant  as  his  attorney.  After  the  re- 
covery of  the  above  amount  appellee  com- 
promised and  settled  the  judgment  by  pay- 
ing Drake  $800,  following  which  appellant 
filed  In  the  action  the  intervening  petition, 
asking  to  be  made  a  party,  and  claiming  a 
statutory  lien  on  the  judgment  for  $500,  up- 
on the  ground  that  Drake,  by  written  con- 
tract made  with  him  prior  to  the  institution, 
of  the  action,  had  employed  him  to  bring 
same  and  had  agreed  to  pay  him  as  a  fee  for. 
his  services  therein  a  sum  equal  to  50  per 
cent,  of  the  amount  recovered  by  Judgment, 
which,  as  the  amount  recovered  was  $1,000, 
It  was  claimed,  entitled  him  to  $500.  The 
railway  company  answered  in  two  para- 
graphs, in  the  first  of  which  it  was  alleged 
that  It  had  settled  with  Drake  In  full  for 
the  sum  of  $300,  and  that,  if  appellant  was 
entitled  to  recover  of  it  a  fee  at  all,  such 
recovery  should  be  limited  to  a  sum  equal  to 
50  per  cent,  of  that  amount  But  this  para- 
graph was  stricken  out  by  the  trial  court, 
for  the  reason  that,  if  appellant  was  entitled 
to  recover,  such  recovery  should  equal  50 
per  cent,  of  the  judgment,  namely,  $500.  By 
the  second  paragraph,  appellee  alleged.  In 
general  terms,  that  appellant's  contract  with 
Drake  was  procured  through  the  solicitation 
of  an  agent,  which  made  the  contract  cham- 
pertous and  void  because  against  public  pol- 
icy. His  demurrer  to  this  paragraph  having 
been  overruled,  appellant  filed  a  reply  there- 
to, putting  In  issue  its  averments. 

On  the  first  trial  of  the  case,  the  only 
question  submitted  to  the  Jury  was  whether 
or  not  the  contract  was  obtained  by  solicita- 
tion ;  and  the  jury  found  that  the  contract 
was  so  obtained.  Thereupon,  the  trial  court 
entered  a  judgment  in  favor  of  the  railway 
company.  So  on  the  first  appeal  the  only 
question  considered  was  whether  a  contract 
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between  a  lawyer  and  Ida  client,  obtained  by 
solicitation  upon  the  part  of  tbe  lawyer,  was 
valid,  or  contrary  to  public  policy  and  by 
reason  thereof  void;  and  in  reversing  the 
judgment  of  the  lower  court  we  held  that 
mere  solicitation  on  the  part  of  an  attorney, 
unaccompanied  by  fraud,  misrepresentation, 
undue  influence,  or  Imposition  of  some  kind, 
or  other  circumstances  sufficient  to  Invalidate 
the  contract,  Is  not  of  Itself  sufficient  to  fen- 
der a  contract  between  an  attorney  and  client 
void  on  the  ground  that  It  Is  contrary  to 
public  policy.  In  the  opinion  we,  In  part, 
said : 

'  "We  find  no  provision  of  the  Constitution,  or 
of  our  statutes,  that  directly  or  indirectly  for- 
bids an  attorney  from  soliciting  business.  We 
find  no  decision  of  this  court  holding  that  such 
a  contract  is  contrary  to  public  policy.  For  the 
first  time  we  are  called  on  to  deal  with  the  ques- 
tion. In  deciding  every  case,  courts  should  pro- 
ject themselves  into  the  future  and  anticipate, 
if  possible,  the  probable  consequence  that  will 
follows  their  decisions.   •    *  • 

"Considering  the  difficulty  of  fixing  the  divid- 
ing line  between  what  is  proper  and  improper  so- 
licitation, the  uncertainty  that  the  doctrine 
would  introduce  into  all  contracts  between  at- 
torneys and  their  clients,  the  fact  that  solicita- 
tion is  not  condemned  at  common  law  or  de- 
nounced by  our  Constitution  or  statutes,  and 
the  further  fact  that  it  is  difficult  to  perceive 
upon  what  theory  it  can  be  said  to  be  clearly  in- 
jurious to  the  public  good,  we  conclude  that 
mere  solicitation  on  the  part  of  an  attorney,  un- 
accompanied by  fraud,  misrepresentation,  undue 
influence,  or  imposition  of  some  kind,  or  other 
circumstances  sufficient  to  Invalidate  the  con- 
tract, is  not  of  itself  sufficient  to  render  a  con- 
tract between  an  attorney  and  client  void  on  the 
ground  that  it  is  contrary  to  public  policy.  It 
follows  that  the  second  paragraph  of  defendant's 
answer  presented  no  defense  and  that  the  demur- 
rer thereto  was  improperly  overruled." 

Upon  the  return  of  the  case,  following  Its 
reversal,  to  the  lower  court  for  another 
trial,  the  appellee  filed  an  amended  answer, 
which  more  specifically  pleaded  the  circum- 
stances surrounding  the  procuring  of  the 
contract  whereby  appellant  was  employed  by 
Drake  to  bring  the  action  against  appellee. 
The  original  answer  had  merely  alleged  In 
general  terms  that  tbe  contract  had  been 
procured  through  tbe  solicitation  and  per- 
suasion of  an  agent  representing  the  appel- 
lant; but  In  the  amended  answer  it  was  al- 
leged: 

"That  at  the  time  said  contract,  sued  upon  by 
the  intervening  petitioner,  was  secured,  said  in- 
tervening petitioner  had  in  his  emplqy  as  an 
agent  one  Lloyd  C.  Sherrick;  that  said  Lloyd  C. 
Sherrick  was  not  a  student  of  law,  and  at  said 
time  and  for  some  time  prior  thereto  said  Sher- 
rick had  been  employed  by  the  intervening  peti- 
tioner as  an  agent  for  the  sole  purpose  of  stir- 
ring up  litigation  and  of  securing  contracts  of 
employment  for  said  intervening  petitioner;  that 
said  Lloyd  C.  Sherrick  was  employed  at  a 
monthly  salary  of  $25,  and,  in  addition  thereto, 
it  was  stipulated  between  said  Sherrick  and  said 
intervening  petitioner  that  said  Sherrick  was  to 
have  a  one-fourth  interest  in  all  contracts  of 
employment  secured  by  said  Sherrick  for  said 
intervening  petitioner;  that  said  Sherrick  made 
his  headquarters  at  the  office  of  the  intervening 
petitioner,  and  there  he  and  said  intervening  pe- 
titioner daily  scanned  the  newspapers  and  clip- 


ped  therefrom  the  notices  of  accidents,  and  one 
of  tbe  duties  of  said  Sherrick  was  to  visit  such 
injured  persons,  whose  names  appeared  in  the 
newspapers,  or  whose  names  could  be  secured  in 
any  other  way,  and  seek  to  have  them  employ 
said  intervening  petitioner  as  their  attorney  to 
bring  an  action  for  damages ;  that  for  this  pur- 
pose said  Sherrick  was  supplied  by  said  inter- 
vening petitioner  with  blank  forms  of  contracts 
to  be  carried  by  him  constantly,  and  the  sole  du- 
ties of  said  Sherrick,  in  connection  with  said 
employment,  was  to  visit  injured  persons  and  to 
attempt  to  secure  an  employment  for  said  inter- 
vening petitioner ;  that  said  Sherrick  did  receive 
information  that  the  plaintiff,  Henry  B.  Drake, 
had  been  injured ;  that  within  30  minutes  after 
receiving  said  information  he  visited  the  house  of 
said  Drake,  where  said  Drake  was  confined  in 
bed,  and  sought  him  to  employ  said  intervening 
petitioner,  and,  as  the  result  of  said  efforts  on 
the  part  of  said  Sherrick,  said  Drake  did  employ 
said  intervening  petitioner  and  did  sign  said  con- 
tract of  employment,  which  is  herein  sued  on; 
that  said  Sherrick  had,  and  now  has,  under  his 
contract  of  employment  with  the  intervening  peti- 
tioner, a  one-fourth  interest  in  any  fee  that  may 
be  collected  as  the  result  of  said  contract;  that 
said  contract  so  secured  by  said  intervening  peti- 
tioner was  unenforceable,  being  contrary  to  pub- 
lic policy  and  good  morals." 

Appellant  filed  a  demurrer  to  the  amended 
answer  and  to  the  second  paragraph  of  the 
answer  as  thus  amended,  but  the  demurrer 
was  overruled,  and  be  then  filed  a  reply, 
traversing  the  allegations  of  the  amended  an- 
swer. The  second  trial  resulted  In  a  ver- 
dict in  behalf  of  appellee;  and,  from  the 
judgment  entered  thereon,  the  present  or 
second  appeal  Is  prosecuted. 

It  is  now  contended  by  appellant  that  the 
trial  court  clearly  erred  to  his  prejudice  in 
permitting  the  amended  answer  to  be  filed; 
that  the  filing  thereof  was  not  permissible 
under  the  opinion  of  this  court  upon  the  first 
appeal;  and  that  as  It  was  held  In  the  for- 
mer oplhion  that  solicitation  by  an  attorney, 
no  matter  In  what  manner  it  is  practiced. 
Is  not  a  defense  to  a  suit  on  a  contract  such 
as  is  here  involved,  unless  there  had  been 
fraud  or  undue  Influence  practiced  upon 
the  client,  the  trial  court  was  bound  by  that 
opinion  as  the  law  of  the  case. 

On  the  other  hand,  it  Is  contended  for  ap- 
pellee that  the  filing  of  the  amended  answer 
was  properly  allowed,  in  view  of  its  setting 
forth  the  facts  attending  appellant's  em- 
ployment by  Drake,  which  demonstrate  the 
exercise  of  the  undue  influence  "or  other  cir- 
cumstances sufficient  to  Invalidate  the  con- 
tract" the  former  opinion  declares  would  ren- 
der it  void  as  against  public  policy;  and, 
moreover,  that  the  amended  answer  conforms 
to  the  opinion  of  this  court  in  Chreste  v. 
Commonwealth,  171  Ky.  77,  186  S.  W.  910, 
decided  since  the  former  appeal  in  this  case. 

Chreste  v.  Commonwealth,  supra,  was  a 
proceeding  Instituted  to  disbar  the  appellant, 
Robert  A.  Chreste,  from  the  practice  of  law. 
In  which  his  procurement  of  a  contract,  ob- 
tained under  like  circumstances  to  that  he 
made  with  Drake  in  the  Instant  case,  was 
urged  as  a  ground  for  disbarment  In  the 
opinion  it  Is  said: 
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"In  the  case  of  Lenihan  t.  Com.,  165  Ky.  88 
1176  S.  W.  948],  and  Chreste  v.  Louisville  Ry. 
Co.,  167  Ky.  75  [180  S.  W.  49],  we  had  occa- 
sion to  set  down  a  few  observations  abont  the 
practice  of  soliciting  business  by  lawyers,  and  in 
the  Lenihan  Case  said  this:  'It  is  generally 
known  that  there  are  lawyers  who  solicit  em- 
ployment in  cases  in  which  they  would  not  oth- 
erwise be  engaged,  and  this  conduct  on  the  part 
of  a  few  has  subjected  the  profession  as  a  body 
to  no  little  reproach  and  the  lawyers  engaged  in 
this  practice  to  much  deserved  censure.'  And 
in  the  Chreste  Case  it  was  said:  That  as  per- 
sonal solicitation  is  not  condemned  at  common 
law  or  denounced  by  our  Constitution  or  stat- 
utes, and  the  further  fact  that  it  is  difficult  to 
perceive  upon  what  theory  it  can  be  said  to  be 
clearly  injurious  to  the  public  good,  we  conclude 
that  mere  solicitation  on  the  part  of  an  attorney, 
unaccompanied  by  fraud,  misrepresentation,  un- 
due influence,  or  imposition  of  some  kind,  or 
other  circumstances,  is  not  of  itself  sufficient  to 
render  a  contract  between  an  attorney  and 
client  void  on  the  ground  that  it  is  contrary  to 
public  policy.' 

"But  there  is  a  very  wide  difference  between 
the  unprofessional  and  undignified  practice  of 
personal  solicitation  of  business  and  the  inde- 
fensible and  vicious  practice  of  employing  agents 
and  runners  who  are  not  lawyers  to  go  about  the 
country  soliciting  business  and  stirring  up  strife 
and  litigation  for  a  stipulated  consideration  or 
a  contingent  fee.  Such  agents  and  runners  as 
these  are  not  restrained  in  their  activities  by  any 
professional  or  ethical  sense  of  propriety.  Their 
sole  object  is  to  secure  clients  for  their  employ- 
ers, and  they  use  in  this  effort  such  arts  and 
schemes  as  will  get  results  without  giving  any 
thought  or  attention  to  the  disturbing  and  ob- 
jectionable nature  of  the  business  in  which  they 
are  engaged. 

"The  friends,  acquaintances,  and  associates  of 
an  attorney  have,  of  course,  the  unquestioned 
right  to  sound  his  praises  and  divert  to  him  such 
clients  as  they  can  persuade  in  a  legitimate  way 
to  engage  his  services ;  but  there  is  a  manifest 
difference  between  securing  business  through  the 
influence  and  efforts  of  friends,  acquaintances, 
and  associates,  and  securing  it  through  the  meth- 
ods employed  by  the  strictly  commercial  enter- 
prise of  hired  agents.  And  it  would  seem  at  first 
impression  to  strike  any  fair-minded  man, 
whether  lawyer  or  not,  as  being  highly  improper 
for  an  attorney  to  have  agents  or  runners  to  go 
abont  and  make  their  living  by  securing  for  him 
employment  in  cases  he  would  not  otherwise  get. 
It  is  entirely  outside  of  the  legitimate  functions 
of  an  attorney  to  incite  litigation,  although  it 
should  be  said  that  there  are  few  who  indulge  in 
this  unprofessional  conduct,  and,  obviously,  it  is 
much  more  reprehensible  for  an  attorney  to  hire 
another,  and  often  irresponsible,  person  to  do 
this  for  him. 

"It  would  also  be  idle  to  say  that  solicitors 
such  as  Sherrick  and  Saunders  confined  their 
efforts  merely  to  persuading  prospective  clients, 
who  had  already  made  up  their  minds  to  litigate, 
to  engage  the  services  of  the  attorney  they  rep- 
resented without  in  any  way  endeavoring  to  in- 
duce them  to  bring  a  suit  or  present  a  claim  or 
demand.  When  men  accept  employment  to  ren- 
der such  service  as  these  men  were  expected  to 
render,  and  their  pay  depends  on  the  volume  of 
business  they  can  get  for  their  employer,  every- 
body knows  that  many  of  them  will  use  every 
means  possible  to  obtain  the  business  without 
any  regard  to  the  method  that  may  be  used  to 
secure  it.  And  it  is  too  plain  for  argument  that, 
under  a  just  and  enlightened  administration  of 
the  law  practices  like  this,  which  it  is  charged 
Chreste  engaged  in,  should  not  be  tolerated  by 
officers  of  the  court.  Ingersoll  v.  Coal  Creek 
Coal  Co.,  117  Tenn.  263  [98  S.  W.  178],  9  L.  R. 
A.  (N.  S.)  282  [119  Am.  St.  Rep.  1003,  10  Ann. 
Can.  829];  Alpers  v.  Hunt,  86  Cid.  78  [24  Pac. 


846],  9  L.  it.  A.  483  [21  Am.  St  Rep.  171; 
Langdon  v.  Conlin.  67  Neb.  243  [93  N.  W.  389], 
60  L.  R.  A.  429  [108  Am.  St.  Rep.  643,  2  Ann. 
Cas.  834]." 

[1]  Tested  by  the  rale  announced  In  Chres- 
te v.  Commonwealth,  supra,  and  cases  there- 
in cited,  we  think  it  manifest  that  the  facts 
of  the  Instant  case  (which  were  for  the  first 
time  sufficiently  pleaded  in  the  amended  an- 
swer of  appellee)  make  it  plain  that  the  con- 
tract of  employment  obtained  of  Drake  by 
appellant,  through  his  agent,  Lloyd  C.  Sher- 
rick, was  procured  through  undue  influence 
and  under  the  circumstances  which  the  opin- 
ion on  the  former  appeal  declares  sufficient 
to  render  the  contract  void  on  the  ground 
that  It  is  contrary  to  public  policy. 

[2]  In  looking  to  the  evidence  heard  on 
the  last  trial,  we  find  that  that  introduced 
in  behalf  of  the  appellee  which  was  more 
elaborate  and  convincing  than  on  the  first 
trial  fully  sustains  the  averments  of  Its 
amended  answer,  for  it  shows  that  Sherrick 
obtained  for  appellant  the  contract  with 
Drake  whereby  appellant  brought  for  the 
latter  the  action  for  damages  against  the  ap- 
pellee; that  Sherrick  was  then  and  as  much 
as  three  months  altogether  the  employed 
agent  of  appellant  for  the  purpose  of  procur- 
ing for  the  latter  such  contracts  of  employ- 
ment, and  for  his  services  as  such  agent  was 
paid  by  appellant  a  salary  of  $25  per  month, 
and,  as  further  compensation,  was  to  have 
one-fourth  of  such  fees  as  might  be  recovered 
by  appellant  under  such  contracts  of  employ- 
ment secured  by  Sherrick;  that  Sherrick 
made  his  headquarters  at  the  office  of  appel- 
lant, was  furnished  by  him  with  blank  forms 
of  contract  like  that  used  with  Drake,  to  be 
signed  by  the  persons  from  whom  he  obtain- 
ed employment  for  appellant,  and  was  daily 
furnished  by  the  latter  with  newspaper  clip- 
pings containing  accounts  of  accidents  result- 
ing in  injury  to  persons  from  whom  such  em- 
ployments might  be  obtained;  and,  further, 
that  Sherrick  has  a  one-fourth  interest  in 
any  fee  that  may  be  collected  by  appellant 
of  appellee  under  his  contract  with  Drake. 
In  addition  to  the  evidence  referred  to, 
the  checks  received  by  Sherrick  from  ap- 
pellant in  payment  of  his  monthly  salary 
were  produced  on  the  trial.  This  evidence 
was,  it  Is  true,  in  some  measure  contradicted 
by  that  of  appellant ;  but  It  was  the  province 
of  the  Jury  to  determine  the  truth  of  the 
matter,  and  we  are  unable  to  say  that  the 
verdict  of  the  jury  sustaining  appellee's  de- 
fense was  unauthorized  by  the  evidence. 

[3]  Appellant  complains  of  the  instruction 
under  which  this  issue  was  submitted  to  the 
Jury.  The  instruction  Is  as  follows: 

"(1)  You  will  find  for  the  plaintiff  Chreste  and 
award  him  the  sum  of  $500,  with  interest  there- 
on at  the  rate  of  6  per  cent,  per  annum  from 
June  17,  1918,  unless,  from  the  evidence,  you 
believe  that  the  plaintiff  Chreste  employed  the 
witness  Sherrick  to  solicit  employment  for  him 
as  a  lawyer  in  lawsuits,  and  that  Chreste  paid 
or  promised  to  pay  Sherrick  a  stated  monthly 
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sum  for  his  services,  or  that  he  paid  or  prom- 
ised to  pay  him  a  commission  upon  all  business 
brought  to  him  by  Sherrick,  and  that  pursuant 
to  such  employment,  if  such  employment  was 
made,  Sherrick  solicited  Henry  B.  Drake  to  em- 
ploy Chreste  as  his  attorney,  and  that  as  a  re- 
sult of  such  solicitation,  if  there  was  any  solici- 
tation, Henry  B.  Drake  did  employ  Chreste  as 
his  attorney,  in  which  event  the  law  is  for  the 
defendant,  and  you  should  so  find." 

We  think  this  instruction  clearly  states 
the  law  applicable  to  the  Issue  of  fact  sub- 
mitted to  the  jury.  If  solicitation  of  employ- 
ment in  the  manner  here  shown  Is  illegal,  as 
this  court  has  declared  In  the  cases  cited  in 
the  opinion,  we  know  of  no  better  form  of 
advising  the  jury  of  the  law  than  that  adopt- 
ed by  the  court  In  the  Instruction. 

[4]  The  defense  as  to  the  Invalidity  of  the 
contract  upon  which  appellant  rests  his  re- 
covery, relied  on  by  appellee  In  the  first  trial 
In  the  court  below,  although  allowed  by  that 
court  as  presented,  was  not  available,  be- 
cause not  sufficiently  pleaded  in  the  original 
answer;  hence  the  first  appeal  properly  re- 
sulted in  a  reversal  of  the  judgment  render- 
ed In  its  behalf  by  the  lower  court.  But 
when,  upon  the  return  of  the  case  to  the  low- 
er court,  the  appellee's  defense  was  sufficient- 
ly pleaded  by  the  amended  answer  filed  by 
it,  and  on  the  second  trial  was  supported  by 
sufficient  proof,  and  judgment  again  went  in 
its  favor,  there  is  no  merit  in  appellant's 
contention  that  its  right  to  an  affirmance  of 
that  judgment  on  the  present  appeal  Is  pre- 
vented by  the  opinion  on  the  first  appeal 
The  opinion  on  the  first  appeal  is  conclusive 
of  all  questions  raised  on  that  appeal,  but 
not  conclusive  as  to  a  new  question  raised  on 
the  second  appeal,  or  as  to  a  question  Im- 
properly attempted  to  be  raised  on  the  first 
appeal  but  properly  raised  on  the  second  ap- 
peal. 

[8]  Appellant  also  complains  of  the  action 
of  the  circuit  court  In  sustaining  appellee's 
demurrer  to  the  second  paragraph  of  his  re- 
ply to  the  amended  answer.  It  was  alleged 
In  this  paragraph  of  the  reply  that  appellee, 
at  the  time  It  made  the  settlement  with  the 
appellant's  client,  Drake,  of  the  judgment  re- 
covered by  the  latter,  agreed,  in  writing,  to 
pay  appellant's  fee  as  attorney  In  the  case, 
and  that  by  reason  of  such  agreement  appel- 
lee was  estopped  to  rely  upon  the  defense 
set  up  in  the  amended  answer.  This  conten- 
tion of  appellant  is  doubtless  rested  on  the 
case  of  Bowser  v.  Patrick,  65  S.  W.  824,  23 
Ky.  Law  Rep.  158,  in  which  it  was  held  that 
resistance  of  a  recovery  upon  a  contract  for 
an  attorney's  fee  on  a  plea  of '  champerty 
was  not  available,  if  there  was  an  under- 
taking on  the  part  of  the  defendant  to  pay 
the  attorney  his  fee.  But  the  difficulty  con- 
fronting the  appellant  here  is  that  he  did 
not,  as  was  done  in  Bowser  v.  Patrick,  su- 
pra, rely  in  his.  petition  upon  the  promise  of 
the  defendant  to  pay  the  fee,  but  merely  con- 
tented himself  with  the  assertion  of'the  lien 


alleged  to  have  been  given  by  the  statute, 
which,  it  was  claimed,  compelled  the  appel- 
lee, In  settling  with  his  client,  to  account  to 
him  for  it.  It  was  for  this  reason,  we  take 
it,  that  the  trial  court  sustained  the  demur- 
rer to  the  reply.  What  appellee  should  have 
done  was  to  file  an  amended  petition  setting 
up  this  promise  and  relying  upon  It  as  a 
ground  of  recovery.  Such  a  plea  would  not 
have  been  inconsistent  with  his  right  to  as- 
sert the  statutory  lien  for  the  fee.  But  he 
did  not  take  this  course,  and  he  cannot  com- 
plain of  the  ruling  of  the  court  in  sustaining 
the  demurrer. 

[6]  Appellant  further  complains  of  alleged 
misconduct  on  the  part  of  counsel  for  appel- 
lee in  his  concluding  argument  to  the  Jury  in 
applying  to  appellant  words  offensive  in 
meaning.  But  this  complaint  cannot  be  con- 
sidered, as  it  does  not  appear  to  have  been 
objected  to  when  made,  nor  does  it  appear  in 
the  bill  of  exceptions,  and  it  was  only 
brought  to  the  attention  of  the  trial  court  by 
affidavits  filed  on  the  motion  for  a  new  trial. 

As  we  are  constrained  to  hold  that  the  cir- 
cumstances under  which  appellant  obtained 
the  contract  of  employment  from  H.  B.  Drake 
constitute  'illegal  soUdtatlon,"  violative  of 
public  policy,  and  the  record  appears  to  be 
free  of  prejudidal  error,  the  verdict  of  the 
jury  will  not  be  disturbed. 

Hence  the  judgment  of  the  circuit  court  is 
affirmed. 


OHAPPELL  et  pr.  v.  FRIOK  CO. 
(Court  of  Appeals  of  Kentucky.  Jan.  SO,  191T.) 

Judgment  «$=>713(1)  —  Conclusiveness  — 

Splitting  Defenses. 
Where  a  husband  and  wife  appealed  from  a 
judgment  foreclosing  a  mortgage,  entered  on 
their  refusal  to  plead  further  after  demurrer 
to  their  answer  was  sustained,  and  the  fore- 
closure was  affirmed,  judgment  on  return  of 
the  case  being  entered  in  accordance  with  the 
mandate,  the  wife's  motion  to  correct  the 
original  judgment  on  the  ground  that  she  was  a 
joint  owner  of  the  property,  and  that  only  her 
husband's  interest  was  mortgaged,  a  defense 
not  originally  raised,  was  properly  denied,  as 
parties  cannot  defend  by  piecemeal. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent^g.  II  1063,  1234-1237,  1239;  Dec.  Dig. 

Appeal  from  Circuit  Court,  Leslie  County. 

Suit  by  the  Frlck  Company  against  Wil- 
son Cbappell  and  wife.  From  a  denial  of 
Mrs.  Chappell's  motion  to  correct  the  original 
Judgment  for  plaintiff,  she  appeals.  Af- 
firmed. 

See,  also,  166  Ky.  311,  179  S.  W.  203. 

J.  M.  BicknelL  of  Hyden,  for  appellant 
Lewis  &  Lewis,  of  Hyden,  and  Miller  & 
Wheeler,  of  Hazard,  for  appellee. 

CLAY,  O.  Wilson  Chappell  executed  to 
the  Frick  Company  six  promissory  notes.  To 
secure  their  payment  he  and  his  wife  exe- 
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ented  a  mortgage  covering  certain  personal 
property  and  a  tract  of  land  containing 
about  260  acres.  The  Frick  Company  brought 
salt  against  the  Chappells  to  recover  on  the 
notes  and  to  enforce  the- mortgage  lien.  The 
deed  under  which  the  Chappells  held  title 
contained  the  following  provision: 

"The  party  of  the  second  part  is  not  to  sell 
nor  convey  this  land  to  any  one,  except  the  heirs 
of  the  party  of  the  first  part." 

As  a  defense  to  the  action,  the  Chappells 
pleaded  that  the  mortgage  was  executed  in 
violation  of  the  foregoing  provision  of  the 
deed,  and  was  therefore  invalid.  A  demur- 
rer was  sustained  to  their  answer,  and,  up- 
on their  declining  to  plead  further,  personal 
judgment  was  rendered  against  both  defend- 
ants, and  the  land  ordered  sold  for  the  pur- 
pose of  paying  the  debt,  Interest,  and  costs. 
On  appeal  by  the  Chappells  the  personal 
Judgment  against  Mrs.  Chappell  was  revers- 
ed. In  other  respects  the  judgment  was  af- 
firmed. Chappell  v.  Frick  Company,  166  Ky. 
311,  179  8.  W.  203.  Upon  the  return  of  the 
case  judgment  was  entered  in  accordance 
with  the  mandate  of  this  court  On  the  same 
day  Mrs.  Chappell  filed  her  affidavit  and  mo- 
tion to  correct  the  original  judgment,  on  the 
ground  that  she  was  a  joint  owner  of  the 
property  mortgaged,  and  the  mortgage  cov- 
ered only  her  husband's  Interest  in  the  prop- 
erty, and  not  her  own.  Being  denied  the 
relief  prayed  for,  she  appeals. 

Mrs.  Chappell  presented  her  defenses  in 
the  original  action.  When  a  demurrer  was 
sustained  to  her  answer,  she  declined  to 
plead  further.  The  defense  now  presented 
should  have'  been  presented  then.  Parties 
will  not  be  permitted  to  defend  by  piecemeal. 
The  former  judgment  was  conclusive,  not 
only  of  the  defenses  actually  made,  but  of 
all  defenses  which  Mrs.  Chappell  might  have 
made  to  the  action.  It  follows  that  the  trial 
court  did  not  err  In  refusing  to  amend  the 
Judgment.  Jefferson,  Noyes  ft  Brown  v. 
Western  Nat  Bank,  144  Ky.  62,  138  S.  W. 
308;  Wren  v.  Cooksey  et  al.,  155  Ky.  620, 
159  S.  W.  1167;  C,  N.  O.  ft  T.  P.  Ky.  Co. 
t.  McGulre,  169  Ky.  711,  186  8.  W.  93. 

Judgment  affirmed. 


HELM  v.  HOKE  CO. 

(Court  of  Appeals  of  Kentucky.  Jan.  30,  1917.) 

1  Appeal  and  Breob  <8=>668(1>—  Rxcobd— 
Transcript  or  Evidence. 
Where  the  bill  of  exceptions,  filed  within  the 
statutory  120  days,  recited  the  official  stenog- 
rapher's transcript  of  evidence  was  filed  as  a 
part  thereof,  but  no  transcript  of  evidence  was 
in  fact  filed,  appellant  could  not,  in  lieu  thereqf, 
file  affidavits  and  depositions  after  the  120  days, 
notwithstanding  the  illness  and  death  of  the 
official  stenographer;,  for,  when  the  transcript 
of  evidence  cannot  for  any  reason  be  obtained 
from  the  official  stenographer  within  the  time 
allowed  to  file  the  transcript  of  evidence  in  con- 
nection with  the  bill  of  exceptions,  the  party 
desiring  to  prosecute  an  appeal  should  prepare 


a  bystander's  bill  in  accordance  wits  Civ.  Code 
Prac.  {  337,  as  to  bystander's  bill. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2461,  2462,  2466-2471; 
Dec.  Dig.  <£=>553(1).] 

2.  Appeal  and  Ebbob  «=»701(1)— Recobd— 
Absence  of  Evidence—  Review  of  Instbuc- 
tions. 

Where  the  record  does  not  show  the  evidence, 
instructions  are  not  reviewable,  where  their 
correctness  depends  largely  on  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  2933;  Dec  Dig.  <8=»701 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleaa  Branch,  First  Division. 

Action  by  Vincent  Helm,  administrator, 
against  the  Hoke  Company.  From  judgment 
for  defendant  plaintiff  appeals.  Affirmed. 

Mark  Beauchamp,  of  Louisville,  for  appel- 
lant Thnm  ft  Boy,  of  Louisville,  for  appel- 
lee. 

CARROLL,  J.  In  a  suit  by  the  adminis- 
trator of  James  Helm,  the  appellant,  against 
the  appellee,  Hoke  Company,  to  recover  dam- 
ages for  the  death  of  James  Helm,  caused, 
as  was  alleged,  by  the  negligence  of  the  Hoke 
Company,  there  was  a  jury  trial  and  judg- 
ment for  the  Hoke  Company.  The  trial  was 
bad  on  March  6,  1914,  and  on  May  23,  1914, 
the  motion  for  a  new  trial  was  overruled 
and  the  administrator  allowed  60  days  in 
which  to  prepare  and  tender  his  transcript  of 
evidence  and  bill  of  exceptions.  On  July  6, 
1914,  on  motion  of  counsel  for  the  plaintiff, 
the  .time  for  filing  the  transcript  and  bill 
was  extended  so  that  he  should  have  120 
days  from  May  23, 1914,  within  which  to  file 
them ;  this  being  the  limit  allowed  by  law  in 
which  to  file  them. 

On  September  19,  1914,  and  within  the  120 
days,  the  plaintiff  filed  in  court  his  bill  of 
exceptions,  in  which  he  set  out,  among  other 
things: 

"That  plaintiff,  to  maintain  the  issue  on  his 
part  introduced  the  witnesses  who  testified  iu 
chief  for  the  plaintiff,  and  the  names  and  testi- 
mony, with  objections  and  exceptions  thereto, 
rulings  of  the  court  thereon,  and  avowals  of 
counsel,  are  shown  in  the  official  stenographer's' 
transcript  of  evidence  filed  in  this  case,  marked 
A,  and  made  a  part  of  this  bill  of  exceptions  by 
reference  as  if  copied  herein  in  full." 

Following  this  is  a  recital  that  at  the  con- 
clusion of  the  plaintiff's  evidence  the  mo- 
tion of  the  defendant  for  a  directed  verdict 
in  its  behalf  was  overruled,  to  which  the 
defendant  excepted.  The  bill  then  recites 
that: 

"Defendant,  to  maintain  the  issue  on  his  part, 
introduced  witnesses  who  testified  in  chief  for 
defendant;  and  their  names  and  testimony  and 
the  objections  and  exceptions  thereto,  rulings  of 
the  court  thereon,,  and  avowals  of  counsel  are 
shown  in  the  official  stenographer's  transcript 
of  evidence,  filed  herewith  as  part  hereof,  mark- 
ed A." 

The  plaintiff  then  introduced  witnesses 
who  testified  in  rebuttal.  Their  names  and 
testimony,  with  objections  and  exceptions 
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thereto,  rulings  of  the  court  thereon,  and 
avowals  of  counsel  are  shown  In  the  official 
stenographer's  transcript  of  evidence,  filed 
herewith,  marked  A. 

The  bill  then  recites  that  another  motion 
made  by  counsel  for  the  defendant  was  over- 
ruled, to  which  it  excepted,  and  thereupon 
the  plaintiff  moved  the  court  to  give  certain 
Instructions  which  are  set  out,  and  the  de- 
fendant moved  the  court  to  give  certain  oth- 
er instructions  set  out,  all  of  which  instruc- 
tions were  refused ;  and  then  follows  the  in- 
structions given  by  the  court  to  which  prop- 
er exceptions  were  saved. 
At  the  conclusion  of  this  bill  this  appears: 
"Came  the  defendant.  Vincent  Helm,  admin- 
istrator of  the  estate  of  James  Helm,  deceased, 
and  tendered  this,  his  bill  of  exceptions,  with  a 
transcript,  fn  duplicate,  of  the  official  steno- 
graphic report  of  the  evidence,  and  on  his  mo- 
tion said  bill  of  exceptions  is  examined,  signed, 
attested,  and  approved  by  the  court,  and  said 
transcript  of  evidence  is  examined,  signed,  and 
attested  and  approved  by  the  court,  and  it  is 
now  ordered  that  they  be  filed  and  made  part  of 
the  record  without  being  spread  on  the  order 
book.  It  is  now  certified  that  this  bill  of  excep- 
tions, with  said  stenographic  report  of  evidence, 
contains  all  the  evidence  in  the  case." 

And  this  bill  at  the  end  thereof  was  signed 
by  the  judge  who  presided  at  the  trial. 

It  will  be  observed  that  this  bill  of  excep- 
tions tendered  to  and  signed  by  the  judge  re- 
cites that  the  official  stenographer's  tran- 
script of  evidence,  with  all  objections  and 
exceptions  and  avowals  relating  thereto,  was 
filed  with  the  bill  of  exceptions  as  an  exhibit 
marked  A,  but  as  a  matter  of  fact  and  truth 
no  transcript  of  the  evidence,  or  any  part 
thereof,  or  any  objections,  exceptions,  or 
avowals  relating  thereto,  were  filed  with  the 
bill  of  exceptions  or  filed  at  all. 

The  next  order  made  in  the  case  was  made 
on  December  24,  1915,  at  which  time  the 
plaintiff  moved  the  court  to  permit  the  filing 
of  certain  affidavits  and  two  depositions  in 
lieu  of  the  transcript  of  evidence  heard  at 
the  trial,  to  which  motion  the  defendant  ob- 
jected, but  its  objection  was  overruled  and 
the  motion  sustained,  and  the  affidavits  and 
'depositions  were  allowed  to  be  made  a  part 
of  the  record  In  lieu  of  the  transcript  of  evi- 
dence heard  at  the  trial,  and  the  affidavits 
and  the  depositions  appear  in  the  record  we 
have. 

It  further  appears  that  the  two  depositions 
filed  were  taken  in  January,  1914,  previous 
to  the  trial,  but  that  the  witnesses  who  gave 
these  depositions  testified  on  the  trial,  and 
hence  the  depositions  were  not  read. 

The  affidavit  of  the  attorney,  for  the  plain- 
tiff below  and  the  appellant  here  sets  out:  ■ 

That  "after  the  defendant's  motion  for  a  new 
trial  had  been  overruled,  he  ordered  from  Chas. 
A.  Graham,  the  official  stenographer  of  this 
court  at  that  time,  a  transcript  of  the  evidence 
introduced  in  said  trial,  the  same  to  be  made  a 
part  of  the  record  for  the  purpose  of  appeal; 
that  at  the  time  Mr.  Graham  said  that  he  was 
very  busy,  and  put  off  making  the  transcript 

from  time  to  time ;  and  that  on  the  day  of 

July,  1914,  the  plaintiff  had  an  order  entered 
extending  the  time  for  the  filing  of  the  bill  of 


exceptions  for  60  days,  the  said  Charles  A. 
Graham  stating  that  it  was  his  intention  then  to 
leave  for  Michigan  and  that  he  would  return 
in  time  to  prepare  said  transcript  within  the 
120  days  from  the  date  the  motion  for  a  new 
trial  was  overruled.  -% 

"Affiant  says  that  on  various  occasions  he  ask- 
ed said  stenographer  to  prepare  said  transcript, 
but  that  same  was  not  prepared  by  the  said 
Charles  A.  Graham,  and  that  said  Charles  A. 
Graham  was  shortly  thereafter  so  seriously  ill 
that  he  could  not  prepare  said  transcript,  and 
that  this  affiant  on  several  occasions  asked 
Emory  Graham,  of  the  firm  of  Charles  A. 
Graham  &  Son,  who  was  also  associated  with 
his  father,  if  the  said  Emory  Graham  could 
transcribe  from  the  notes  of  Charles  A.  Graham, 
but  that  said  Emory  Graham  was  unable  to  do 
so,  and  that  Joseph  Longs  tree  t,  who  is  now  a 
member  of  the  firm  of  Graham  ft  Longstreet,  is 
unable  to  read  the  notes  of  said  Charles  A. 
Graham,  and  that  said  Charles  A.  Graham  died 
on  the  10th  day  of  July,  1915,  without  prepar- 
ing the  transcript  of  the  evidence  in  the  above- 
styled  action,  and  that  it  is  impossible  for  this 
affiant  to  find  any  one  who  can  read  the  notes 
of  said  Charles  A.  Graham,  that  this  affiant 
made  diligent  efforts  to  have  said  transcript 

Srepared,  both  during  the  lifetime  of  Charles  A. 
rraham  and  since  his  death,  and  that  it  is  im- 
possible to  secure  a  true  transcript  of  the  evi- 
dence introduced  at  said  trial." 

The  other  affidavits  purport  to  give  the 
substance  of  what  witnesses  Introduced  on 
the  trial  testified. 

[1]  When  the  case  was  called  on  the  docket 
of  this  court,  the  appellee  entered  a  motion 
to  strike  from  the  record  the  affidavits  and 
depositions,  and  this  motion  was  continued 
to  be  heard  with  the  merits  of  the  case,  and 
it  seems  to  us  that  this  motion  must  be  sus- 
tained. With  these  affidavits  and  depositions 
out  of  the  record,  there  is  no  evidence  before 
us,  and  this  being  so,  the  only  question  Is 
the  sufficiency  of  the  answer  to  support  the 
verdict.  And  that  it  is  sufficient  is  not  dis- 
puted. 

[2]  Counsel  for  appellant  suggest  that,  al- 
though the  evidence  is  not  here,  the  Instruc- 
tions are,  and  so  we  may  consider  the  cor- 
rectness of  these  instructions,  in  which  sev- 
eral alleged  errors  are  pointed  out  But  in 
the  absence  of  the  evidence  it  cannot  be  said 
whether  the  Instructions  are  correct  or  not, 
because  the  correctness  of  instructions  de- 
pends largely  on  the  evidence,  although,  of 
course,  they  should  also  be  adapted  to  the 
pleadings  In  the  case. 

In  Knecht  v.  Louisville  Home  Telephone 
Co.,  121  Ky.  492,  89  S.  W.  508,  we  had  before 
us  a  record  in  the  same  condition  as  this  rec- 
ord, and,  as  that  case  sets  out  very  fully  the 
effect  of  the  failure  of  the  record  to  contain 
the  evidence  and  the  practice  in  relation 
thereto,  It  is  not  necessary  to  repeat  what 
was  there  said.  Another  Illustrative  case  on 
this  subject  is  Nave  v.  Riley,  146  Ky.  276, 
142  S.  W.  388. 

When  the  transcript  of  the  evidence  can- 
not for  any  reason  be  obtained  from  the  offi- 
cial stenographer  within  the  time  allowed  to 
file  the  transcript  of  the  evidence  In  connec- 
tion with  the  hill  of  exceptions,  the  party 
desiring  to  prosecute  an  appeal  should  pre- 
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pare  a  bystander's  Mil  In  accordance  with  the 
provisions  of  section  .337  of  the  Code.  Crouch 
t.  CBanlon,  163  Ky.  681, 174  8.  W.  3. 

On  the  condition  of  the  record,  there  Is 
nothing  for  us  to  do  except  affirm  the  Judg- 
ment; and  it  is  so  ordered. 


PALMER  HOTEL  CO.  v.  RENFRO. 

(Court  of  Appeals  of  Kentucky.  Jan.  26, 1917.) 

L  Damages  <g=>95— Personal  INJURIES— PER- 
MANENT INJURIES. 

For  permanent  personal  injuries,  the  meas- 
ure of  damages  is  such  sum  as  will  fairly  com- 
pensate plaintiff  for  the  pain  and  suffering,  men- 
tal and  physical,  which  he  has  endured,  and 
which  he  will  endure,  and  for  the  permanent  im- 
pairment of  his  power  to  earn  money,  together 
with  any  reasonable  expenses  incurred  by  him 
for  medical  services,  not  to  exceed  the  amount 
for  such  services  sought  in  the  petition. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  U  222-229;  Dec.  Dig.  «=»95.] 

2.  Damages    dj=>95— Personal  Injuries— 
Temporary.  Injuries. 

For  personal  injuries  which  are  not  perma- 
nent, the  measure  of  damages  is  such  a  sum  as 
will  reasonably  compensate  plaintiff  for  the  pain, 
mental  and  physical,  which  he  has  endured,  and 
which  it  is  reasonably  certain  he  will  endure, 
and  for  the  value  of  any  time  he  has  lost,  not 
exceeding  the  time  pleaded,  and  the  reasonable 
expenses  for  medical  services  incurred  by  him, 
not  to  exceed  the  amount  claimed. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |i  222-229;  Dee.  Dig.  «=»96.) 

3.  Damages  #=>185(1)— Personal  Injuries— 
Sufficiency  or  Evidence. 

Evidence  as  to  plaintiff's  injuries  and  dam- 
age held  sufficient  to  sustain  finding  for  him  in 
the  sum  of  $2,500. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {{  603,  606,  608 ;  Dec.  Dig.  «=»186 

4.  Damages  «=»132(2)— Personal  Injuries- 
Excessive  Verdict. 

Where,  by  the  fall  of  a  hotel  elevator,  a  pas- 
senger had  his  back  strained  and  injured  so 
that  he  lost  four  months'  salary;  amounting  to 
1892X0,  paid  $16  for  medical  services  in  one 
town,  and  had  the  services  of  another  physician 
for  several  months,  worth  $500,  the  value  of  his 
lost  time  and  the  expenses  for  medical  services 
incurred  by  him  amounting  to  about  $1,400, 
there  being  evidence  that  the  injuries  were  of  a 
permanent  character,  or  at  least  that  it  would 
be  a  number  of  years  before  the  passenger  would 
recover,  if  at  aw,  verdict  for  $2,600  was  not  so 
excessive  as  to  strike  the  mind  as  having  been 
given  under  the  influence  of  passion  and  preju- 
dice. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |  373;  Dec.  Dig.  <£=>132(2).] 

5.  New  Trial  «=>104(3>— Cumulative  Evi- 
dence, 

New  trial  will  hot  be  granted  on  account  of 
newly  discovered  evidence  which  is  merely  cumu- 
lative, except  where  the  evidence,  though  cumu- 
lative, is  so  conclusive  or  decisive,  or  of  such  a 
controlling  character,  that  it  would  probably 
change  the  verdict. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  i  220;  Dec.  Dig.  «=>104(3).) 

6.  New  Trial  <8=»  108(4)— Newly  Discovered 
Evidence. 

In  an  action  against  a  hotel  for  injuries 
received  when  its  elevator  fell,  newly  discovered 


evidence,  which  could  not  assist  defendant  in 
avoiding  the  evidence  going  to  prove  its  negli- 
gence, the  witness  being  abb  to  prove  nothing  in 
regard  to  whether  plaintiff  sustained  injuries  or 
not,  was  not  ground  for  new  trial. 

[Ed.  Note.-rFor  other  cases,  see  New  Trial, 
Dec.  Dig,  «=»108(4)J 

Appeal  from  Circuit  Court,  McCracken 
County. 

Action  by  C.  B.  Renfro  against  the  Palmer 
Hotel  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.   Judgment  affirmed. 

Wheeler  &  Hughes  and  Berry  &  Grassham, 
all  of  Padncah,  for  appellant.  Baskln,  Duf- 
fln,  Kinkead,  Saplnsky  &  Duffln,  of  Louisville, 
and  John  K.  Hendrick,  of  Paducah,  for  appel- 
lee. 

HURT,  J.  This  is  an  appeal  from  a  judg- 
ment of  the  McCracken  circuit  court,  in  an 
action  wherein  O.  E.  Renfro,  the  appellee, 
recovered  of  the  appellant,  Palmer  Hotel 
Company,  the  sum  of  $2,500  in  damages, 
which  the  appellee  claimed  to  have  sustained 
on  account  of  personal  injuries  received  by 
him,  while  riding  In  an  elevator  in  the  hotel 
of  the  appellant  The  appellee  claimed  that 
while  a  guest  at  the  hotel  of  appellant,  and 
having  been  assigned  to  a  room  upon  the 
third  floor  of  the  hotel,  he  undertook  to 
ascend  to  It,  in  the  elevator  from  the  first 
floor,  when,  on  account  of  the  defective  and 
dangerous  condition  of  the  elevator  and  the 
insufficiency  and  defectiveness  of  the  ma- 
chinery, appliances,  and  equipment  of  the 
elevator  and  the  Incompetency  of  the  servant 
of  the  appellant,  who  was  undertaking  to 
operate  the  elevator,  that  the  elevator,  be- 
coming unmanageable,  descended  with  great 
force  and  velocity  to  the  basement,  a  distance 
of  more  than  50  feet,  and  that  by  reason  of 
the  violence  of  the  fall,  he  was  greatly  bruis- 
ed, stunned,  injured,  and  strained,  and  the 
muscles  and  ligaments  of  his  back  lacerated 
and  injured,  and  that  since  that  time,  which 
was  the  18th  day  of  May,  1916,  he  has  been 
incapacitated  from  following  his  business, 
and  permanently  injured;  that  he  had  lost 
more  than  four  months  of  time  while  con- 
fined to  his  home  after  the  Injury,  and  lost 
an  employment  for  which  he  was  receiving 
$40  per  week  and  his  expenses,  and  had  paid, 
and  obligated  himself  to  pay,  about  $500  for 
the  services  of  physicians  and  surgeons  In 
undertaking  to  have  himself  restored  to 
health.  The  answer  of  the  appellant  trav- 
ersed the  allegations  of  the  petition,  and  In 
addition  thereto,  set  up  and  relied  upon  al- 
leged negligence  of  appellee,  which  It  was 
alleged  contributed  to  his  injuries.  The 
appellant's  motion  foe  a  new  trial  having 
been  overruled,  he  has  appealed  to  this  court, 
and  insists  upon  a  reversal  of  the  judgment 
upon  two  grounds:  (1)  Because  the  amount 
of  the  judgment  Is  excessive;  and  (2)  because 
the  court  erred  in  refusing  to  give  it  a  new 
trial  on  account  of  newly  discovered  evidence, 
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which  wu  set  op  In  the  affidavits  of  the 
manager  of  the  appellant  and  the  proposed 
new  witness,  and  which  accompanied  the 
motion  for  a  new  trial. 

[1,2]  1.  Under  the  Instructions  given  by 
the  court,  there  being  a  question  as  to  wheth- 
er the  injuries  received  by  appellee  were  or 
were  not  permanent,  the  court  properly  In- 
structed the  jury  as  to  the  measure  of  dam- 
ages In  the  event  It  should  be  of  the  opinion 
from  the  evidence  that  the  Injury  was  perma- 
nent, and,  also,  the  measure  of  damages  if 
the  jury  should  be  of  the  opinion'  that  the 
Injury  was  not  permanent  The  Jury  was 
directed  that  if  the  injuries  received  by  ap- 
pellee were  permanent,  it  should  find  for 
him  such  a  sum  in  damages  as  would  fairly 
and  reasonably  compensate  him  for  pain  and 
suffering,  mental  and  physical,  which  he  had 
endured  by  reason  of  the  injuries,  and  which 
it  appeared,  from  the  evidence,  that  he  would 
thereafter  endure,  and  for  the  permanent  im- 
pairment of  his  power  to  earn  money,  to- 
gether with  any  reasonable  expense  Incurred 
by  him  for  medical  services,  not  to  exceed  the 
sum  of  $500,  on  the  item  of  medical  services. 
The  jury  was  further  directed  that  if  the  in- 
juries sustained  by  appellee  were  not  perma- 
nent, It  should  find  for  him  such  a  sum,  in 
damages,  as  would  reasonably  and  fairly 
compensate  him  for  the  pain  and  suffering, 
mental  and  physical,  which  he  had  endured, 
and  which  It  was  reasonably  certain  he 
would  yet  endure,  and  for  the  value  of  any 
time  which  he  had  lost,  not  exceeding  four 
months,  and  the  reasonable  expenses  for 
medical  services  incurred  by  him,  not  to  ex- 
ceed $500,  on  account  of  the  item  of  medical 
services,  nor  to  exceed  $892.50  on  account 
of  the  item  for  the  value  of  lost  time.  The 
proof  showed  without  contradiction  that  he 
was  receiving  a  salary  at  the  time  of  his  in- 
jury, which  amounted  in  four  months  to 
$892.50,  and  that  he.  lost  that  salary  by  rea- 
son of  his  injuries;  that  he  paid  $15  for 
medical  services  in  Paducah,  and  had  had 
the  services  of  a  physician  In  Louisville  for 
several  months  after  his  injuries,  and  wnlch 
the  physician  testified  to  be  reasonably  worth 
the  sum  of  $500.  The  value  of  his  lost  time 
and  the  expenses  for  medical  services  incur- 
red by  him  amounted  to  the  sum  of  about 
$1,400  which  would  leave  the  sum  awarded 
to  him  for  mental  and  physical  suffering  and 
pain,  which  he  had  endured  as  the  direct  and 
proximate  result  of  the  injuries,  and  which 
it  was  reasonably  certain  that  he  would  en- 
dure after  the  trial,  and  the  permanent  Im- 
pairment, if  any,  to  earn  money  at  the  sum 
of  $1,100.  There  was  evidence  before  the 
Jury  to  the  effect  that  bis  Injuries  were  of  a 
permanent  character,  or,  at  least  in  all  rea- 
sonable probability,  it  would  be  a  number  of 
years  before  he  would  finally  recover,  If  at 
all.  There  was  other  testimony  before  the 
jury,  which  tended  to  prove  that  his  injuries 
were  not  of  a. permanent  character.  The 
well-known  rule  of  this  court  Is  that  a  new 


trial  will  not  be  granted  because  of  exces- 
sive damages,  unless  the  damages  should  be 
so  considerable  as  to  strike  the  mind  at  first 
blush  as  having  been  given  under  the  influ- 
ence of  passion  or  prejudice.  L.  &  N.  R.  R. 
Co.  v.  Fox,  11  Bush,  495 ;  L  4  N.  E.  E.  Co. 
v.  Long,  94  Ky.  410,  22  S.  W.  747,  15  Ky. 
Law  Rep.  199 ;  Sherley  v.  Billings,  8  Bush, 
147,  8  Am.  Rep.  451 ;  M.  '&,  L.  R.  R.  Co.  v. 
Herrick,  13  Bush,  122 ;  L.  &  N.  R.  R.  Co.  T. 
Mitchell,  87  Ky.  327,  8  S.  W.  706, 10  Ky.  Law 
Rep.  211;  L.  &  N.  R.  R.  Co.  v.  Pedlgo,  129 
Ky.  664,  113  S.  W.  116;  L.  &  I.  R.  R.  Co.  v. 
Roemmele,  157  Ky.  84,  162  S.  W.  547 ;  L.  & 
N.  R.  R.  Co.  v.  Smith,  84  S.  W.  755,  27  Ky. 
Law  Rep.  257. 

[3, 4]  Whether  the  injury  Is  or  is  not  per- 
manent, there  was  proof  tending  to  show 
that  the  appellee  was  subjected  to  a  great 
deal  of  both  mental  and  physical  suffering, 
and  which  bad  continued  for  a  very  consid- 
erable length  of  time,  and  at  the  time  of  the 
trial,  which  was  about  six  months  after  the 
date  of  his  injury,  he  yet  had  not  recovered 
bis  ability  to  work,  nor  was  he  able  to  exert 
such  activities  of  body  as  he  was  capable  of 
before  his  injury.  The  evidence,  if  believed 
by  the  Jury,  was  amply  sufficient  to  sustain 
its  finding,  and  is  not  such  a  finding  as  indi- 
cates that  it  was  superinduced  by  passion  or 
prejudice. 

[S]  2.  The  newly  discovered  evidence  re- 
lied upon  is  the  proposed  evidence  of  one 
Musselman,  and  the  manager  of  the  appel- 
lant files  his  own  affidavit,  In  which  he  states 
such  facts  as  would  reasonably  meet  the  re- 
quirements of  the  law  as  to  the  diligence 
used  in  discovering  the  evidence  of  Mussel- 
man,  and  the  fact  'that  he  was  not  learned  of 
until  after  the  trial.  Without  entering  into 
a  particular  statement  of  the  facts,  which  it 
is  claimed  con  be  proved  by  Musselman,  suf- 
fice it  to  say  that  his  evidence  does  not  dis- 
close anything  which  was  not  testified  to  by 
two  witnesses  for  appellant,  and  is  therefore 
merely  cumulative  of  the  evidence  heard  up- 
on the  trial.  A  new  trial  will  not  be  granted 
on  account  of  newly  discovered  evidence, 
which  Is  merely 'cumulative.  This  has  been 
said  so  often  that  it  Is  not  necessary  to  cite 
any  authorities  in  support  of  the  rule.  There 
are,  however,  some  exceptions  to  this  rule, 
and  such  an  exception  exists  If  the  newly  dis- 
covered evidence,  although  cumulative,  Is  of 
such  a  conclusive  or  decisive  character,  or  of 
such  a  controlling  character,  that  it  would 
probably  change  the  verdict  of  a  Jury  in  the 
case.  Owsley  v.  Owsley,  117  Ky.  47,  77  S.  W. 
997,  25  Ky.  Law  Rep.  1186;  Adams  Oil  Co. 
v.  Stout,  19  Ky.  Law  Rep.  758,  41  a  W.  563 ; 
Torain  v.  Terrell,  122  Ky.  745,  93  S.  W.  10, 
29  Ky.  Law  Rep.  806;  Price's  Adm'r  v. 
Thompson,  84  Ky.  224,  1  S.  W.  408,  8  Ky. 
Law  Rep.  201. 

[B]  A  hew  trial  will  not  be  given  on  ac- 
count of  any  newly  discovered  evidence,  un- 
less the  proposed  new  evidence- is  el  such  a 
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permanent  and  unerring  character  as  to  pie- 
ponderate  greatly  and  to  hare  a  decisive  in- 
fluence upon  the  evidence  to  be  affected  by  it 
Finley  v.  Tyler,  3  X.  B.  Mon.  400 ;  Mud  Riv- 
er Coal  Co.  v.  Tipton,  12  Ky.  Law  Rep.  940; 
Fleet  v.  Hollenkemp,  13  B.  Mon.  210,  56  Am. 
Dec  668;  Allen  v.  Perry,  6  Bush,  86;  B ram- 
el  v.  Clark,  6  Ky.  Law  Rep.  220;  Hicks  v. 
Deposit  Bank  of  Glasgow,  12  Ky.  Law  Rep. 
605;  Swartz  v.  McMahon,  14  Ky.  Law  Rep. 
1301 ;  Shely  v.  Shely,  47  S.  W.  1071,  20  Ky. 
Law  Rep.  1021.  The  evidence  of  the  newly 
discovered  witness,  in  the  instant  case,  per- 
tains only  to  what  occurred  in  the  elevator, 
and  goes  to  the  extent  only  of  tending  to  dis- 
prove the  contention  of  appellee  as  to  the 
severity  of  the  fall  of  the  elevator.  He 
would  also  state  that  no  one  was  thrown 
down  by  reason  of  the  sudden  contact  of  the 
elevator  with  the  floor  of  the  basement  It 
is  almost  conceded  in  the  evidence  that  the 
machinery  in  the  elevator  was  defective  and 
oat  of  repair,  and  had  been  so  for  as  much 
as  two  months  theretofore,  resulting  fre- 
quently in  its  hanging  up  between  the  floors 
of  the  building  and  becoming  unmanageable, 
and  these  facts  were  obliged  to  have  been 
known  by  the  management  of  the  appellant 
The  evidence,  further,  shows,  almost  with- 
out contradiction,  that  the  boy  assigned  to 
operate  the  elevator  was  incompetent  for  the 
task.  The  witness  Musselman  himself,  ac- 
cording to  his  affidavit,  would  prove  that  he, 
the  appellee,  and  two  ladles  started  to  as- 
cend In  the  elevator  from  the  first  floor,  he 
desiring  to  go  to  the  fourth  floor,  while  the 
ladies  desired  to  stop  at  the  second, 'and  the 
appellee  at  the  third;  that  the  elevator  was 
not  stopped  at  either  the  second  or  third 
floor,  but  went  up  and  stopped  between  the 
third  and  fourth  floor ;  that  when  it  was  at- 
tempted to  descend  with  it  to  the  third  and 
the  second  floor,  it  could  not  be  stopped  at 
either  of  these  places,  but  descended  until 
within  four  or  five  feet  of  the  lower  floor, 
when  it  stopped,  for  a  little  while,  and  then 
suddenly  dropped  down  into  the  basement 
The  appellee  did  not  claim  that'  be  was 
thrown  down  by  the  contact  of  the  elevator 
with  the  floor  of  the  basement  but  that  be 
was  thrown  forward,  possibly  upon  one  knee, 
but  caught  and  sustained  himself  against  the 
sides  of  the  elevator.  The  evidence  of  Mus- 
selman could  not  assist  the  appellant  in 
avoiding  the  evidence,  which  went  to  prove 
Its  negligence  in  failing  to  use  the  necessary 
care  to  furnish  a  reasonably  safe  elevator, 
nor  could  it  assist  it  in  disproving  the  fact 
that  the  elevator,  contrary  to  the  wishes  of 
the  operator,  descended  from  near  the  fourth 
floor  into  the  basement  or  that  the  contact 
with  the  basement  floor  produced  a  Jerk,  as 
Musselman  states  that  it  produced  a  slight 
Jerk.  Musselman  could  prove  nothing  in  re- 
gard to  whether  appellee  sustained  injuries 
or  not  as  he  bad  never  seen  him  before  and 
has  never  seen  him  since.  Hence  It  does  not 


appear  that  if  his  evidence  was  before  the 
jury,  that  it  would  have  either  a  preponder- 
ating or  decisive  influence  upon  the  result 
and  the  trial  court  did  not  abuse  its  discre- 
tion In  overruling  the  motion  for  a  new  trial. 
The  judgment  is  therefore  affirmed. 


HARRINGTON  v.  WILLIAMS  et  el 
(Court  of  Appeals  of  Kentucky.  Jan.  80, 1917.) 

1.  Tenancy  in  Common  «£=>15(1)  —  Advebse 
Possession. 

In  1868,  land  was  conveyed  in  common  to 
A.  and  B. ;  they  paying  part  cash  for  same 
and  giving  their  joint  note  for  the  balance.  A. 
paid  the  entire  amount  of  the  note  during  life- 
time of  B.  and  cared  for  hlra  till  his  death  three 
years  later.  B.  left  no  known  heirs,  end  A. 
after  his  death  occupied  the  land  as  exclusive 
owner  continuously  for  42  years;  no  claim  be- 
ing exerted  to  the  land  during  that  time  by 
any  one  claiming  to  be  heirs  of  B.  Held,  that 
A/a  holding  was  adverse,  baring  the  rights  of 
unknown  heirs  of  B„  under  statute  providing 
that  an  action  to  recover  real  property  must  be 
brought  within  15  years  from  the  accrual  of  the 
right  of  action  and  that  the  utmost  time  al- 
lowed after  accrual  in  any  case  is  30  years. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  |{  42,  48;  Dec.  Dig.  «=» 
15(1).] 

2.  Executors  and  Administrators  <§=>380(1) 
—Sale  of  Land— Rights  or  Purchases. 

A  purchaser  at  a  sale  of  land  of  a  deceased 
cannot  avoid  bis  purchase  because  of  failure  to 
make  unknown  heirs  of  the  cotenant  of  deceased 
parties  to  the  proceeding,  where  it  appears  that 
the  land  was  held  adversely  by  deceased  for  more 
than  30  years. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  H  1545-1552, 
1557;  Dec.  Dig.  «=>380(1).] 

Appeal  from  Circuit  Court,  Shelby  Couuty. 

Exceptions  by  R.  G.  Harrington  adverse  to 
Fannie  Williams  and  others  to  the  confirma- 
tion of  a  sale  of  land  belonging  to  the  es- 
tate of  Mary  Cannady,  deceased.  Excep- 
tions overruled,  and  Harrington  appeals. 
Affirmed. 

Beard  &  Pickett  of  Shelbyville,  for  appel- 
lant Beard  &  Rives,  of  Shelbyville,  for 
appellees. 

SETTLE,  O.  J.  This  appeal  questions  the 
validity  of  a  judgment  of  the  Shelby  cir- 
cuit court  decreeing  the  sale  of  6  acres  and 
122  poles  of  land  lying  in  Shelby  county, 
and  also  the  sale  made  of  the  land  under  that 
judgment,  at  which  the  appellant,  R.  G.  Har- 
rington, became  the  purchaser  at  the  price  of 
$442.14;  it  being  his  contention  that  the 
deed  directed  to  be  made  to  him  by  the  cir- 
cuit court  will  not  vest  in  him  a  good  title 
to  the  land,  his  objection  to  the  sufficiency 
of  the  title  having  been  raised  by  exceptions 
filed  by  him  to  the  report  of  sale,  which  were 
overruled  by  the  circuit  court,  the  sale  com- 
bined, and  a  deed  ordered  to  be  executed  by 
the  commissioner  to  the  purchaser. 

It  appears  from  the  record  that  the  land 
in  question  was  conveyed  In  1868  by  George 
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S.  Wlckersham  and  wife  to  Mary  Cannady 
and  John  Edwards,  persons  of  color,  jointly, 
at  the  price  of  $465,  $235  of  which  was  cash 
in  hand  paid  (presumably  half  by  each  of  the 
grantees),  and  for  the  remainder  of  the  con- 
sideration, $230,  the  grantees  executed  their 
joint  promissory  note,  payable  twelve  months 
after  date,  secured  by  a  Hen  retained  by  the 
deed  upon  the  property;  that  the  purchasers 
at  once  took  possession  of  the  land  and  re- 
mained In  the  joint  possession  thereof  until 
the  death  of  John  Edwards,  which  occurred 
two  or  three  years  later,  from  which  time  It 
remained  in  the  possession  of  the  other 
grantee,  Mary  Cannady,  until  her  death, 
January  22,  1912.  The  latter  left  surviving 
her  a  number  of  children  and  grandchildren 
named  In  the  petition,  who  brought  this 
action  to  obtain  a  decree  for  the  sale  of  the 
land  and  division  of  its  proceeds  among 
them  as  the  heirs  at  law  of  Mary  Cannady, 
the  sale  of  the  land  being  asked  upon  the 
grounds  of  Its  indivisibility,  and  that  the 
share  of  each  heir  at  law  therein  was  of  less 
value  than  $100;  and  such  were  the  grounds 
upon  which  its  sale  was  adjudged  by  the 
court 

The  exceptions  filed  by  appellant,  the  pur- 
chaser at  the  decretal  sale,  asked  that  the 
sale  be  set  aside  and  that  he  be  discharged 
from  liability  upon  the  bonds  executed  by 
him  to  the  master  commissioner  for  the 
property,  because  of  the  fact  that  John  Ed- 
wards, to  whom  and  Mary  Cannady  the  land 
was  jointly  conveyed,  IX  living,  owns  an 
undivided  half  thereof,  or,  if  dead,  such  in- 
terest is  owned  by  his  heirs  at  law,  and  that 
neither  Edwards  nor  his  heirs  at  law  were 
made  parties  to  the  action;  consequently, 
neither  he  nor  they  were  divested  of  the  ti- 
tle acquired  by  him  thereto  under  the  deed 
conveying  the  title 

It  la  alleged  in  the  petition,  and  shown  by 
evidence  appearing  in  the  record,  that  the 
death  of  John  Edwards  occurred  about  42 
years  before  that  of  Mary  Cannady,  and  45 
years  before  the  Institution  of  this  action; 
that  at  the  time  the  deed  was  executed  John 
Edwards  was  blind,  unmarried,  and  until  his 
death  was  cared  for  by  Mary  Cannady;  that 
he  left  surviving  him  neither  father,  mother, 
brother,  sister,  uncle,  aunt,  niece,  nephew, 
or  any  other  relatives,  direct  or  collateral; 
that  Mary  Cannady,  before  his  death,  and 
at  Its  maturity,  paid  the  note  executed  by 
them  to  their  grantor  for  the  balance  of  the 
purchase  money  due  on  the  land,  and  from 
the  date  of  John  Edwards'  death  down  to  hex 
own  death  claimed  and  held  possession  of  the 
land  as  the  sole  owner  thereof,  such  posses- 
sion being  continuous  for  more  than  30  years 
and  adverse  to  any  heirs  at  law  that  may 
have  been  left  by  John  Edwards,  and  all 
others;  and  that  during  this. time  no  claim 
was  asserted  to  the  land  or  any  interest 
therein  by  any  person  or  persons  claiming 
to  be  heirs  at  law  of  John  Edwards. 

None  of  the  foregoing  facts  or  the  evidence 


introduced  by  appellees  In  support  thereof 
were  attempted  to  be  controverted  by  any 
evidence  in  behalf  of  the  appellant,  in  view 
of  which  they  must  be  taken  as  true.  It  is, 
however,  insisted  by  appellant's  counsel  that 
this  long  possession  of  the  land  by  Mary 
Cannady  during  her  life,  and  that  of  appel- 
lees since  her  death,  must  be  regarded  as 
amicable  to  the  heirs  at  law  of  John  Ed- 
wards, if  any,  as  their  relation  to  her  and 
the  land  was  that  of  joint  owners  or  tenants 
in  common. 

[1,  2]  There  would  be  much  In  this  conten- 
tion, but  for  the  showing  made  by  the  evi- 
dence that  John  Edwards  was  not  survived 
by  any  one  entitled  to  inherit  his  Interest  in 
the  land  as  an  heir  at  law.  It  Is  true  that 
the  possession  of  a  joint  owner  of  land  Is,  as 
a  rule,  that  of  all  the  tenants  in  common; 
but  It  Is  also  true  that  a  joint  tenant  may 
set  up,  claim,  and  acquire  possession  adverse 
to  his  co tenants,  which  will  start  the  stat- 
ute of  limitations  to  running  and  ultimately 
make  It  a  bar.  If  one  tenant  openly  denies 
the  title  of  his  cotenant,  and  is  in  possession 
of  and  claims  the  property  himself,  exclusive 
of  the  cotenant,  and  his  holding  of  such  pos- 
session continues  15  years  and  Is  so  open 
and  notorious  against  that  of  the  cotenant 
as  to  manifest  a  repudiation  of  the  tatter's 
right,  the  holding  will  then  be  regarded  as 
adverse  and  a  bar  to  the  other  cotenant's 
right  of  entry.  Godsey  v.  Standlfer,  101  S. 
W.  921,  31  Ky.  Law  Rep.  44 ;  Gill  v.  Dewltt, 

7  Ky.  law  Rep.  588;  Gill  v.  Fauntleroy's 
Heirs,  8  B.  Mon.  189;  Larman  v.  Huey's 
Heirs,  13  B.  Mon.  436;  Shackleford  v.  Smith, 
5  Dana,  240 ;  Rlggs  v.  Dooley,  7  B.  Mon.  238 ; 
Greenhlll  v.  Biggs,  85  Ky.  156,  2  S.  W.  774, 

8  Ky.  Law  Rep.  825,  7  Am.  St  Rep.  579; 
Wilson  v.  Hoover,  154  Ky.  1,  156  a  W.  880. 

It  would  have  been  the  better  practice  for 
appellees  to  have  made  the  unknown  heirs 
of  John  Edwards  parties  to  the  action  and 
have  proceeded  against  them  by  warning 
order  as  permitted  by  sections  23,  24,  and 
499,  Civil  Code  of  Practice ;  but  it  is  patent 
from  the  facts  presented  by  the  record  in  Its 
present  form,  if  that  course  had  been  pur- 
sued, the  showing  of  adverse  possession  of 
the  land  maintained  by  Mary  Cannady  for 
more  than  30  years  before  her  death,  and 
by  the  appellees  since  her  death,  would  have 
defeated  any  claim  that  might  have  been  as- 
serted thereto  in  behalf  of  such  unknown 
heirs.  It  seems  to  us  that  the  15-year  stat- 
ute of  limitations  would  have  prevented  the 
assertion  of  such  right;  and,  In  any  event, 
that  the  30-year  statute  would  have  been  a 
complete  bar,  as  It  declares  that: 

"The  period  within  which  an  action  for  the 
recovery  of  real  property  may  be  brought  shall 
not,  in  any  case,  be.  extended  beyond  30  years 
from  the  time  at  which  the  right  to  bring  the 
action  first  accrued  to  the  plaintiff,  Or  the  per- 
son through  whom  he  claims  by  reason  of  any 
death,  or  the  existence  or  continuance  of  any 
disability  whatever."  L.  &  N.  R.  R.  v.  Thomp- 
son, 105  Ky.  190,  48  8.  W.  090,  20  Kj.  Law 
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Rep.  1110;  Rose  v.  Ware,  76  8.  W.  605,  25  Ky. 
Law  Rep.  947 ;  Bransom  v.  Thompson,  81  Ky. 
387 ;  Dotson  t.  Dotson,  172  Ky.  641, 189  S.  W, 

It  follows  from  what  has  been  Bald  that 
the  exceptions  filed  by  appellant  to  the  re- 
port of  sale  were  properly  overruled.  Where- 
fore the  Judgment  overruling  them  and  con- 
firming the  report  of  sale  Is  affirmed. 


MOULD ER-HOLCO MB  OO.  v.  GLASGOW 
COOPERAGE  CO.  et  al. 

(Court  of  Appeals  of  Kentucky.  Jan.  80,  1917.) 

1.  Corporations  <S=»480  —  Chattel  Mortga- 
ges —  Priobitt  of  Lien  —  Arms- Acquired 
Property. 

In  equity  a  chattel  mortgage,  given  by  a 
corporation  on  property  to  be  acquired  to  secure 
payment  of  a  debt  then  owing  and  money  to  be 
advanced,  is  superior  to  the  lien  of  a  subsequent 
attachment  as  to  money  advanced  prior  to  the 
attachment,  but  not  as  to  the  pre-existing  debt. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  <S=>480.] 

2.  Equity  <8=>57 — Maxims — Equity  Consid- 
ers as  Done,  etc. 

Such  mortgage  operates  as  a  contract  to  as- 
sign as  soon  as  the  mortgagor  acquires  the 
property  under  the  maxim  that,  "Equity  con- 
siders as  done  that  which  ought  to  be  done." 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  1 179 ;  Dec  Dig.  «=»57  J 

3.  Corporations  «=»477(1)— After-Acquired 
Property— Power  to  Mortgage. 

The  doctrine  that  a  mortgage  of  property  to 
be  acquired  is  void  against  the  mortgagor's  cred- 
itors and  purchasers  for  value  does  not  apply  to 
a  mortgage  by  a  corporation  under  provisions 
of  its  charter  to  secure  payment  of  money  to  be 
advanced  to  enable  it  to  carry  on  its  business. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent^Dig.  {J  1869,  1865-1868;  Dec.  Dig.  <8=» 

Appeal  from  Circuit  Court,  Barren 
County. 

Attachment  suit  by  Moulder-Holcomb 
Company  against  the  Glasgow  Cooperage 
Company,  consolidated  with  several  other 
suits,  among  them  a  suit  by  E.  H.  Smith,  as 
assignee  for  creditors,  to  settle  the  affairs 
of  the  defendant  company.  From  a  decree 
distributing  the  assets  of  the  corporation 
and  holding  the  attachment  lien  inferior  to 
a  mortgage  lien  held  by  the  Citizens'  Na- 
tional Bank,  the  attachment  plaintiff  ap- 
peals. Affirmed. 

W.  I*  Porter,  of  Glasgow,  for  appellant 
Balrd  &  Richardson,  of  Glasgow,  for  ap- 
pellees. 

CLARKE,  J.  In  this  action  the  Barren 
circuit  court  settled  the  affairs  of  the  Glas- 
gow Cooperage  Company,  a  Kentucky  cor- 
poration, and  distributed  its  assets  among 
its  creditors,  adjudging  the  priorities  of  the 
several  llenholders,  among  which  were  the 
appellant,  Moulder-Holcomb  Company,  and 
the  appellee,  Citizens'  National  Bank.  The 
only  question  here  is  the  allowance  of  the 


claim  of  appellee  as  a  prior  lien  to  that  of 
appellant  upon  the  company's  assets.  The 
Glasgow  Cooperage  Company)  was  engaged 
In  the  manufacture  of  barrels,  and,  on  the 
10th  day  of  August,  1914,  executed  and  de- 
livered a  mortgage  to  E.  H.  Smith,  as  trus- 
tee, upon  all  of  its  assets  then  owned  and 
thereafter  to  be  acquired,  to  secure  the  pay- 
ment of  10. negotiable  bonds  of  $500  each, 
with  interest  coupons  attached,  the  bonds 
due  Jariuary  1,  1925,  but  with  an  option 
retained-  to  retire  the  bonds  at  any  time 
after  one  year  from  date.  The  mortgage  was 
recorded,  the  bonds  certified  by  the  trustee, 
and,  during  the  month  of  August,  1914,  as- 
signed to  the  Citizens'  National  Bank  of 
Glasgow  as  collateral  security,  to  secure  the 
payment  of  an  indebtedness  of  $200  then 
due  the  bank,  and  to  secure  any  and  all  fu- 
ture advances  which  the  bank  might  make 
to  the  Cooperage  Company,  In  acquiring 
material  and  defraying  the  expenses  of 
operating  the  plant  Pursuant  to  the  agree- 
ment under  which  these  bonds  were  pledged 
to  the  bank,  it  had  advanced  to  the  Cooper-  * 
age  Company,  for  use  In  operating  its  busi- 
ness, numerous  sums,  aggregating  about 
$2,800  on  the  20th  day  of  January,  1915. 
On  September  3,  1914,  appellant  sold  and 
delivered  to  the  Cooperage  Company  white 
oak  lumber  of  the  value  of  $1,044.07,  for 
which  said  company  executed  and  delivered 
a  written  agreement  to  pay  said  sum  on  or 
before  the  4th  day  of  December,  1914 ;  and, 
upon  default  in  the  payment  of  this  obliga- 
tion, appellant,  on  the  4th  day  of  January, 
1915,  Instituted  this  action  against  the  Coo- 
perage Company,  and  caused  to  Issue  therein 
a  general  order  of  attachment  which  was 
levied  upon  some  of  the  company's  property  ' 
on  the  20th  day  of  January,  1915.  On  the 
same  day,  the  Cooperage  Company  executed 
and  delivered  to  HI  H.  Smith,  as  assignee, 
a  deed  of  assignment  for  the  benefit  of  its 
creditors.  The  assignee  filed  a  suit  to  set- 
tle the  affairs  of  the  company,  which,  with 
several  other  suits  which  had  been  filed 
against  the  company,  was  consolidated  with 
this  action,  and  the  assets  of  the  company 
sold  and  the  proceeds  distributed  among  the 
Hen  creditors.  The  funds  being  Insufficient, 
after  paying  prior  creditors,  to  pay  the 
claim  of  the  bank  in  full,  appellant  received 
nothing  upon  Its  claim. 

[1,2]  Although  counsel  for  appellee  Citi- 
zens' National  Bank  contend  with  much 
force  that  the  levy  of  appellant's  attachment 
was  too  Indefinite  to  fix  a  lien  upon  any  of 
the  property  from  the  sale  of  which  the  fund 
In  court  was  created,  we  shall  waive  that 
question,  and  consider  only  the  ground  upon 
which  appellant  insists  that  the  Judgment  is 
erroneous ;  '  that  is,  that  the  mortgage  ex- 
ecuted by  the  Cooperage  Company  to  Smith, 
as  assignee,  was  void,  as  against  appellant's 
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attachment,  as  to  all  property  acquired  by 
the  company  after  the  execution  thereof; 
and  we  shall  assume,  also,  that  the  fund  In 
court  .was  derived  from  after-acquired  prop- 
erty, although,  as  a  matter  of  fact,  It  Is  not 
satisfactorily  shown  that  any  of  the  attach- 
ed property  was  acquired  after  the  execu- 
tion of  the  mortgage,  except  some  headings, 
a  small  quantity  of  white  oak. lumber,  ap- 
praised at  $90  and  sold  by  the  assignee  for 
$150,  and,  possibly,  some  of  the  staves,  the 
value  of  which  was  exhausted  by  a 'mechan- 
ic's lien  confessedly  prior  to  the  claims  of 
both  appellant  and  appellee.  But,  even 
treating  the  fund  in  court,  which  appel- 
lant seeks  to  subject  to  the  payment  of  its 
claim,  as  the  proceeds  of  the  property  cover- 
ed by  Its  attachment,  we  are  unable  to  con- 
cur in  its  contention  that  it  has  a  superior 
lien  thereon  to  that  of  the  Citizens'  National 
Bank,  and  we  shall  therefore  confine  our- 
selves to  the  consideration  of  the  one  prop- 
osition upon  which  appellant  relies  for  re- 
versal. That  proposition  is  thus  stated  in 
the  brief  for  appellant: 

"That  a  mortgage  of  property  to  be  acquired 
in  the  future  is  void,  against  the  mortgagor's 
creditors  and  purchasers  for  value,  and  if  the 
mortgagee  has  any  lien  on  after-acquired  proper- 
ty, it  is  inferior  to  an  attachment  lien  on  such 
property." 

In  support  of  this  statement  appellant  cites 
the  following  authorities:  Ross  v.  Wilson 
Peter  &  Co.,  7  Bush,  29;  Vinson  v.  Hallo- 
well,  10  Bush,  638;  Manly  v.  Bitzer,  91  Ky. 
596,  16  S.  W.  464,  13  Ky.  Law  Rep.  166,  34 
Am.  St  Rep.  242;  Loth  &  Haas  v.  Carty, 
85  Ky.  591,  4  S.  W.  314,  9  Ky.  Law  Rep. 
131;  Patterson  v.  Louisville  Trust  Co.,  30 
S.  W.  872,  17  Ky.  Law  Rep.  234;  Wender 
Blue  Gem  Coal  Co.  v.  Louisville  Property 
Co.,  137  Ky.  339,  125  S.  W.  732. 

While  it  is  unquestionably  true  that,  at 
law,  a  mortgage  is  void,  as  to  property  not 
then  In  existence,  or  thereafter  to  be  ac- 
quired, an  equity  has  always  been  recognized 
in  favor  of  the  mortgagee,  against  the  mort- 
gagor as  to  such  property,  but  which  has 
not  been  allowed  to  prevail  against  the  mort- 
gagor's creditors  when,  as  to  them,  the  al- 
lowance of  the  lien  to  the  mortgagee  could  be 
said  to  be  a  fraud  upon  their  rights,  Al- 
though it  Is  stated  correctly,  in  several  of 
the  cases  above  quoted,  and  in  many  others, 
that  the  general  rule  is  that  a  mortgage  of 
property  to  be  acquired  in  futuro  is  void, 
as  against  the  mortgagor's  creditors,  this 
rule  is,  in  fact,  but  an  exception  to  the  true 
rule,  which  is  thus  stated  in  section  170  of 
Jones  on  Chattel  Mortgages  (5th  Ed.): 

"In  the  preceding  sections  it  has  been  shown 
that  a  mortgage  of  future  property  is  void,  at 
law,  as  against  others  acquiring  an  interest  in 
it,  except  in  case  the  mortgagee  takes  posses- 
sion of  such  property  before  any  adverse  inter- 
ests have  been  acquired.  A  different  rule,  how- 
ever, prevails  in  equity.  There,  while  such 
mortgage  itself  does  not  pass  the  title  to  such 
property,  it  creates  in  the  mortgagee  an  equita- 
ble interest  in  it,  which  will  prevail  against 


judgment  creditors  and  others,  although  the 
mortgagee  has  not  taken  possession  of  the  prop- 
erty, and  the  mortgagor  has  done  no  new  act 
to  confirm  the  mortgage.  Tbe  ground  of  the  doc- 
trine is  that  the  mortgage,  though  inoperative  as 
a  conveyance,  is  operative  as  an  executory  agree- 
ment, which  attaches  to  the  property  when  ac- 
quired, and  in  equity  transfers  the  beneficial  in- 
terest to  the  mortgagee,  the  mortgagor  being  re- 
gnrded  as  a  trustee  for  him  in  accordance  with 
tbe  familiar  maxim  that  equity  considers  that 
done  which  ought  to  be  done." 

In  Cyc  voL  6,  p.  1052,  it  is  stated  as  fol- 
lows: 

"It  is  the  settled  American  rule,  following  an 
early  decision  of  Judge  Story,  that  a  mortgage 
of  future  property,  although  invalid  at  law,  is 
good  in  equity  as  against  the  mortgagor  and 
all  persons  claiming  through  him,  with  notice, 
or  voluntarily,  or  in  bank^iptcy,  even  if  the 
mortgagee  has  not  taken  possession  of  the  prop- 
erty and  the  mortgagor  has  done  no  new  act  to 
confirm  the  mortgage.  The  mortgage  operates 
as  a  contract  to  assign  as  soon  as  the  mort- 
gagor acquires  the  property,  which  lien  is  en- 
forced in  equity  as  a  lien  attaching  to  tbe  prop- 
erty, on  the  maxim  that,  'Equity  considers  as 
done  that  which  ought  to  be  done.' " 

Also  see  5  R.  O.  L.  404. 

The  basis  of  the  rule  giving  subsequent 
creditors  and  purchasers  a  prior  lien  on  the 
after-acquired  property  is  that  as  to  them 
tbe  equitable  Men  of  tbe  mortgagee  is  fraud- 
ulent, as  is  apparent  from  the  decisions  in 
the  cases  of  Ross  v.  Wilson  Peter  &  Co.,  7 
Bush,  29;  Loth  &  Haas  v.  Carty,  85  Ky.  591, 
4  S.  W.  314,  9  Ky.  Law  Rep.  131,  and  many 
others ;  but  this  preference  in  behalf  of  sub- 
sequent creditors  and  purchasers  is  never  al- 
lowed, except  when  to  give  the  preference  to 
tbe  mortgagee's  equitable  lien  would  be  in- 
equitable or  a  fraud  upon  their  rights.  In 
the  cases  cited  above  and  in  all  others  which 
we  have  noticed  the  debt  secured  by  the 
mortgage  was  created  simultaneously  with 
the  execution  of  the  mortgage,  or  prior  there- 
to, and  In  such  cases  the  rule  contended  for 
by  appellant  usually  applies;  but  the  facts 
of  this  case  are  quite  dissimilar.  In  an  es- 
sential feature,  to  the  facts  in  any  of  those 
cases.  In  the  case  at  bar,  the  lien  did  not 
attach  to  any  of  the  property  of  the  Cooper- 
age Company  when  the  mortgage  was  exe- 
cuted, except  to  the  extent  of  the  $200  that 
the  company  then  owed  the  bank,  and,  to 
this  extent,  subsequent  attaching  creditors, 
under  the  rule,  had  a  prior  lien ;  but,  as  the 
appellee  bank's  claim  was  for  more  than 
$2,800  and  the  fund  in  court  amounted  to 
less  than  $2,200,  It  is  apparent  that  the  in- 
clusion of  this  $200  was  Immaterial. 

[3]  After  reviewing  the  authorities  upon 
the  question  of  the  lien  of  a  mortgagee  on 
after-acquired  property,  In  the  case  of  Cheat- 
ham v.  Tennell's  Ass'n,  170  Ky.  429, 186  S.  W. 
128,  this  court  quoted  with  approval  the 
above  quotations  from  Jones  on  Chattel  Mort- 
gages, and  Cyc,  and  said: 

"The  rule  being  that  equitable  rights  may 
grow  out  of  a  contract  that  will  be  available  to 
protect  parties  to  the  contract  from  disad van- 
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tag*  or  loss  which  they  would  sustain  if  their 
tights  were  to  be  determined  by  the  strict  letter 
of  the  contract,  or  if  they  could  not  assert  any 
claim  except  such  as  existed  by  the  very  terms 
of  the  contract  itself." 

In  that  opinion  two  exceptions  are  men- 
tioned to  the  role  that  the  mortgage  te  Toid, 
as  to  subsequent  creditors  and  purchasers, 
one  of  which  exempts  from  its  operation  the 
Increase  of  female  animals,  as  was  pointed 
out  In  Forman  t.  Proctor,  9  B.  Mon.  124,  and 
the  other,  which  excepts  property  acquired, 
under  certain  circumstances,  by  a  corpora- 
tion, In  the  exercise  of  powers  conferred  by 
its  charter,  as  was  pointed  out  in  Phillips  v. 
Winslow,  18  B.  Mon.  431,  68  Am.  Dec.  720; 
and  the  facts  of  this  case  are  sufficiently 
analogous  to  bring  it  within  the  latter  of 
these  exceptions.  This  latter  exception  has 
also  been  recognized  by  this  court  in  the 
cases  of  Georgetown  Water  Co.  v.  Fidelity 
Trust  A  Safety  Vault  Co.,  117  Ky.  325,  78 
S.  W.  113,  25  Ky.  Law  Rep.  1739,  and  West- 
Inghouse  Electric  Mfg.  Co.  v.  Citizens'  St 
Ry.  Co.,  68  S.  W.  463,  24  Ky.  Law  Rep.  334, 
and  by  the  Supreme  Court  of  the  United 
states  In  the  cases  of  Pennockv.  Coe,  23 
How.  117,  16  L.  Ed.  436,  and  United  Lines 
TeL  Co.  v.  Boston  Safe  Dep.  &  Tr.  Co.,  147 
U.  S.  432,  13  Sup.  Ct  396,  37  L.  Ed.  231. 
Not  only  is  the  Judgment  In  the  case  at  bar 
warranted  under  these  decisions,  but  it  can 
also  be  sustained  upon  the  ground  that  the 
equitable  lien  of  the  bank,  effected  upon  the 
after-acquired  property  by  the  mortgage,  ex- 
cept as  to  the  $200  owing  before  the  mort- 
gage was  executed,  was  for  money  furnished 
by  the  bank  to  the  company,  subsequent  to 
the  execution  of  the  mortgage,  for  the  pur- 
pose of  enabling  it  to  buy  the  raw  materials 
and  to  pay  for  the  labor  upon  which  the  plant 
was  operated,  which  resulted  In  the  produc- 
tion of  the  marketable  article  as  much  If 
not  more  than  did  the  material  furnished  by 
appellant  after  the  execution  of  the  mort- 
gage. 

Hence,  as  to  appellant's  attachment  lien, 
itself  but  an  equity,  appellee's  equitable  lien 
wag  in  no  sense  inferior  or  fraudulent,  and, 
being  prior  In  time,  and  of  equal  dignity, 
was  entitled  to  the  preference.  Appellee's 
lien,  except  as  to  the  $200  above  referred  to, 
did  not  attach  at  the  time  the  mortgage  was 
executed,  but  attached  pro  tanto  as  the  mon- 
ey was  advanced  by  the  bank,  nearly  all  of 
which  was  advanced  after  the  appellant  had 
delivered  to  the  company  the  lumber  rep- 
resented by  its  claim,  so  that,  when  appel- 
lee's lien,  under  the  mortgage,  attached  to 
the  property  creating  the  fund  Involved  here, 
this  property  was  on  hand,  and  appellee's 
equitable  lien  attached  to  it  before  appel- 
lant's attachment  lien. 

For  the  reasons  indicated,  the  judgment  is 
affirmed. 


SOUTH  v.  MOTHBRSHEAD  et  al. 
(Court  of  Appeals  of  Kentucky.  Jan.  30, 1917.) 

1.  Wills  «=»630(10)— Cohsteuotion— Vested 
ob  Contingent  Estate. 

Testator  gave  his  farm  to  his  wife  for  life, 
and,  in  case  an  afflicted  son  was  living,  directed 
her  to  provide  for  his  support,  and,  upon  her 
death  before  the  death  of  the  son,  gave  control 
of  the  farm  to  the  executor  for  the  benefit  of 
the  son,  and  also  provided  that  the  widow  should 
have  the  control  and  benefit  of  a  30-acre  tract 
for  the  use  of  the  son,  to  be  under  control  of 
the  executor  after  her  death,  and  on  the  death 
of  his  son  devised  such  tract  to  the  executor  in 
compensation  for  his  trouble,  and  was  survived 
by  his  widow  and  the  son,  who,  however,  pre- 
deceased his  mother.  Held  that,  as  it  did  not 
clearly  appear  that  testator  intended  to  make 
the  devise  to  defendant  contingent  upon  his 
rendition  of  any  services  to  the  son  after  his 
mother's  death,  the  devise  to  the  executor  was 
absolute. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  {  W77;  Dec.  Dig.  «=»03O(10).] 

2.  Wills  «=»470— Conbtbuction— Intention 
of  te8tatob. 

The  intention  of  the  testator  as  gathered 
from  the  instrument  as-  a  whole  must  govern  in 
the  construction  of  bis  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  888;  Dec.  Dig.  <8=»470.] 

8.  Wills  «J=>629— Constbucttos— Vested  Es- 
tates. 

The  law  favors  vested  estates,  and  will  not 
construe  them  to  be  contingent  unless  the  in- 
tention of  the  testator  requires  such  construc- 
tion. 

[Ed.  Note— For  other  cases,  see  Wills.  Cent. 
Dig.  §§  1461,  1462;  Dec.  Dig.  «=>629.] 

4.  Wills  «J=»629  —  Conbtbuction  —  Contin- 
gent Estate. 
The  intention  to  create  a  contingency  must 
clearly  appear;  for  the  courts  will  not  construe 
the  testator's  words  as  importing  a  condition  if 
a  different  meaning  can  fairly  be  given  to  them. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  IS  1461.  1462;  Dec.  Dig.  <8=628.] 

6.  Wills  «=»786— Election— Evidence— Ca- 
pacity of  Devisee. 
In  an  action  for  the  construction  of  .  a  will, 
evidence  held  to  support  the  chancellor's  finding 
that  a  son,  required  to  elect  whether  he  would 
take  under  or  against  the  will,  had  no  mental 
capacity  to  make  such  election. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  2037-2040;  Dec.  Dig.  «=>786.] 

Appeal  from  Circuit  Court,  Bullitt  County. 

Action  by  Gllley  Lee  South  against  Al- 
fred Mothershead  and  others.  Judgment  for 
defendant  Mothershead,  and  plaintiff  and 
another  appeal.  Affirmed. 

T.  C.  Carroll,  of)  Shepherds ville,  Charles 
Carroll,  of  Louisville,  and  C.  P.  Bradbury, 
of  Shepherdsville,  for  appellanta  7.  F. 
Combs,  of  Shepherdsville,  for  appellee. 


CLARICE  J-  In  1906  Brlnton  Harris  died, 
a  resident  of  Bullitt  county,  leaving  a  last 
will  which  was  regularly  admitted  to  pro- 
bate, and  which  is  as  follows: 

"I,  Brinton  Harris,  of  Bullitt  county,  Ky., 
being  of  sound  mind  and  disposing  memory  do 
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make  and  publish  this  my  last  will  and  testa- 
ment in  manner  as  follows: 

"1.  After  my  death  and  after  the  payment  of 
all  my  just  debts  and  funeral  expenses  I  hereby 
give  and  bequeath  to  my  beloved  wife,  Zelpha 

E.  Harris,  for  and  during  her  natural  life  the 
home  farm  on  which  I  now  live  containing  90 
acres  more  or  less  and  in  case  that  my  son  David 
Harris  is  living  I  further  direct  that  she  shall 
provide  for  his  support  and  she  is  to  look  after 
his  wants  and  said  home  place  is  to  be  for  the 
support  of  both  of  them  and  In  case  of  the  death 
of  my  wife  before  the  death  of  my  son,  Da- 
vid Harris,  then  I  direct  that  said  home  farm 
shall  be  under  the  control  of  Alfred  Mothers- 
head,  for  the  sole  use  and  benefit  and  support 
of  my  son  David  Harris,  and  the  said  Alfred 
Motbershead  is  to  take  charge  and  control  of  my 
son,  David  Harris,  and  to  see  to  his  wants  and 
provide  for  his  welfare  and  then  after  the  death 
of  my  wife  and  son,  David  Harris,  I  direct 
that  the  home  farm  of  90  acres  more  or  less 
shall  be  for  the  exclusive  use  and  benefit  of  my 
daughter,  Gilley  Lee  Crenshaw,  wife  of  Dr.  H. 

F.  Crenshaw,  and  under  her  control,  and  in  ad- 
dition to  the  benefit  of  the  home  farm  for  the 
support  of  my  afflicted  son,  David  Harris,  the 
benefit  of  30  acres  more  or  less  of  bottom  land 
on  Salt  river  and  about  20  acres  of  timber  land 
on  the  hill  that  I  have  heretofore  deeded  to 
David  Harris  and  to  be  under  the  control  of 
Alfred  Mothershead,  after  the  death  of  my 
wife;  and 

"2.  I  further  provide  that  after  the  death  of 
my  son,  David  Harris,  that  the  30  acres  more  or 
less  of  bottom  land  of  David  Harris  I  give  and 
bequeath  to  the  aforesaid  Alfred  Mothershead 
to  compensate  him  for  all  his  trouble. 

"3.  And  I  further  direct  that  during  the  nat- 
ural life  of  my  wife  in  addition  to  the  use  and 
control  and  benefit  of  the  home  place  she  shall 
have  the  exclusive  use  and  control  and  benefit  of 
the  aforesaid  30  acres  of  bottom  land  for  the 
support  of  David  Harris  as  long  as  she  lives. 

"4.  I  hereby  also  give  to  my  wife,  Zelpha  E. 
Harris,  $500.00  and  its  proceeds  that  is  on  it, 
now  in  the  hands  of  Wm.  L.  Harris  to  do  as 
she  pleases  with  and  to  draw  as  she  needs  it  for 
the  sole  use  and  benefit  of  my  son,  David  Har- 
ris, and  herself  as  long  as  thev  live.  Also  I 
give  to  her  all  of  the  personal  property  that  I 
may  own,  with  full  power  to  do  as  she  pleases 
with,  she  can  divide  it  with  the  children  or  she 
direct  my  executor  to  make  sale  of  all  of  it 
and  the  proceeds  of  said  sale,  if  any  to  be  paid 
to  her  for  the  benefit  of  herself  and  David  Har- 
ris if  living. 

"5.  I  hereby  give  and  bequeath  to  my  son 
Louis  Harris  what  is  known  as  the  Hessey 
tract  of  land  containing  50  acres  more  or  less 
part  bottom  land  and  part  hill  timber  land,  and 
he  knows  tbe  boundaries  of  same,  as  I  have  es- 
tablished the  corners. 

"6.  I  hereby  give  and  bequeath  to  my  daugh- 
ter, Gilley  Lee  Crenshaw,  wife  of  Dr.  H.  P. 
Crenshaw,  50  acres  more  or  less,  30  acres  more 
or  less  of  bottom  land  and  20  acres  more  or  less 
of  hill  timber  land  known  as  the  old  Harris 
tract  of  land  and  in  case  that  she  dies  and 
leaves  no  issue,  no  living  children,  then  the 
aforesaid  bequest  is  to  descend  to  my  legal  heirs. 

"7.  I  direct  that  after  my  death  the  40-acre 
tract  of  land  known  as  tbe  Hazel  tract  shall  be 
equally  divided  between  my  son  Louis  Harris 
and  Gilley  Lee  Crenshaw  and  to  descend  as  I 
heretofore  direct. 

"9.  I  hereby  nominate  and  appoint  Alfred 
Mothershead  as  my  executor  without  bond,  be- 
ing required  of  him.  In  testimony  whereof 
witness  my  hand  this  the  19th  day  of  June, 
1901.  Brinton  Harris. 

"Witnesses : 

"John  W.  Harris. 
"W.  H.  Ellaby." 

The  testator  was  survived  by  his  widow, 
Zelpha  H.  Harris,  two  sons,  David  Harris 


and  Louis  8.  Harris,  and  a  daughter,  Gilley 
Lee  South,  formerly  Gilley  Lee  Crenshaw,  by 
which  name  she  is  referred  to  In  the  will. 
The  son  David  Harris  died  In  July,  1913,  and 
tbe  widow,  Zelpha  E.  Harris,  in  January, 
1916.  Shortly  after  the  widow's  death  Gilley 
Lee  South  instituted  this  action  to  construe 
her  father's  will,  making  all  Interested  par- 
ties defendants. 

The  lower  court  held  by  its  judgment  that 
Alfred  Mothershead,  under  the  second  section 
of  the  will  of  Brinton  Harris,  acquired  ti- 
tle to  the  30  acres  of  bottom  land  described 
therein.  From  this  judgment  Gilley  Lee 
South  and  Louis  S.  Harris  have  appealed. 

[1,  2]  Two  questions  are  presented  for  our 
decision,  one  a  question  of  law,  and  the  oth- 
er a  question  of  fact  The  first  question  is: 
Did  testator  devise  to  Alfred  Mothershead 
the  30  acres  of  land,  absolutely  or  only  con- 
tingently? It  is  appellant's  contention  that, 
under  the  familiar  rule  that  the  Intention  of 
the  testator,  as  gathered  from  the  instru- 
ment as  a  whole,  must  govern  in  the  con- 
struction of  his  will,  It  is  apparent  that  the 
testator  did  not  devise  this  30  acres  of  land 
to  Mothershead,  except  upon  the  contingency 
that  the  devisee  should  render  services  to  tes- 
tator's son,  David  Harris,  after  the  death  of 
his  mother,  and  that,  as  David  Harris  died 
before  his  mother,  the  contemplated  services 
were  never  performed,  and  the  contingency 
did  not  happen  upon  which  the  devise  to 
Mothershead  was  made  to  depend. 

It  is  true  that  it  is  apparent  from  the  will 
that  It  was  the  intention  of  the  testator 
that,  if  his  son  David  Harris  survived  his 
mother,  both  he  and  the  land  devised  to  him 
should  be  taken  charge  of,  and  the  land  oper- 
ated for  the  sole  use  and  benefit  of  David 
Harris,  by  Alfred  Mothershead,  and  that  the 
latter  should  have  the  30  acres  of  land  after 
the  death  of  testator's  widow  and  son  David 
"to  compensate  him  for  all  his  trouble"; 
but  did  the  testator  make  the  devise  to  Moth- 
ershead contingent  upon  the  rendition  of  such 
services?  We  think  not  The  purpose  or 
reason  which  prompted  the  devise  to  Moth- 
ershead was  to  compensate  him  for  all  the 
trouble  he  might  experience  in  whatever  serv- 
ices he  might  perform,  but  the  Intention  to 
make  the  devise  contingent  upon  the  neces- 
sity for  such  services  Is  not  manifested. 

[3^4]  While  it  is  the  primal  rule  in  the 
construction  of  wills  that  the  Intention  of  the 
testator  shall  prevail,  It  Is  also  true  that  the 
law  favors  vested  estates,  and  will  not  con- 
strue them  to  be  contingent  unless  the  in- 
tention of  the  testator  requires  such  con- 
struction. Pearcy,  etc.,  v.  Greenwell,  etc.,  80 
Ky.  616;  Merc.  Bank  of  N.  Y.  v.  Ballard's 
Assignee,  83  Ky.  481,  4  Am.  St  Rep.  160; 
Wedeldnd  v.  Hallenberg,  etc.,  88  Ky.  114,  10 
S.  W.  368, 10  Ky.  Law  Rep.  696.  And  the  in- 
tention to  create  a  contingency  must  clearly 
appear;  for  the  courts  will  not  construe  the 
testator's  words  as  importing  a  condition  If 
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a  different  meaning  can  fairly  be  given  to 
them.  Pearcy,  eta,  v.  Green  well,  supra; 
Llkefleld,  etc.,  v.  Llkefleld,  82  Ky.  589,  56 
Am.  Rep.  908  ;  40  Cyc.  1684.  Since  It  does 
not  clearly  appear  from  the  will  that  the  tes- 
tator Intended  to  make  the  devise  to  Mothers- 
bead  contingent  npon  tbe  rendition  of  any 
services  to  David  Harris  after  bis  mother's 
death,  we  conclude  the  court  did  not  err  In 
holding  the  devise  to  be  absolute. 

[S]  2.  Many  years  before  the  execution  of 
his  will  testator  and  wife  had  conveyed  this 
30  acres  of  bottom  land,  by  deed  of  general 
warranty,  to  David  Harris,  but,  as  conceded 
by  counsel  for  appellants,  by  reason  of  the 
other  provisions  'made  for  him  In  the  will,  he 
would  have  been  required  to  elect  whether  he 
would  take  under,  or  against  the  will,  and, 
having  accepted  the  other  provisions,  he 
could  not  claim  the  land  against  the  will, 
and  appellants,  claiming  through  and  under 
him,  could  not  now  do  so,  If  David  Harris 
had  the  mental  capacity  to  make  an  election, 
which  appellants  Insist  he  did  not  have. 

David  Harris  was  an  epileptic,  and  had 
been  addicted  to  the  use  of  morphine  for 
many  years  before  his  father's  death,  at 
which  time  he  was  about  80  years  of  age. 
The  evidence  as  to  his  mental  capacity  at 
that  time  and  thereafter  Is  conflicting.  Ap- 
pellants Introduced  4  witnesses  who  testi- 
fied, In  effect,  that  David  Harris  did  not  have 
sufficient  mental  capacity  to  make  an  elec- 
tion; while  17  or  18  witnesses,  testifying  for 
appellee,  stated  that  his  mind  was  good, 
that  he  was  capable  of  understanding  his  fa- 
ther's will,  and  competent  to  accept  or  re- 
ject its  provisions — some  of  these  witnesses 
saying  that  David  Harris  had  told  them  that 
he  was  entirely  satisfied  with  the  way  his 
father  had  fixed  his  business,  and  that  Mr. 
Motbershead  was  to  have  his  land  after  his 
death.  We  would  certainly  not  be  justified, 
upon  such  a  record,  In  reversing  the  finding 
of  a  chancellor  upon  a  question  of  fact 

For  the  reasons  Indicated,  the  Judgment  Is 
affirmed. 


FORMAN  v.  MUTUAL  LIFE  INS.  00. 
(Court  of  Appeals  of  Kentucky.  Jan.  80,  1917.) 

1.  Insurance  <s=> 665(1)— Liability  of  Insub- 
kb— Inducement  by  Insurer. 

In  action  by  insured  to  recover  difference  be- 
tween surplus  as  computed  by  defendant  insur- 
ance company  and  amount  guaranteed  when  pol- 
icy was  issued,  evidence  held  sufficient  to  snow 
that  insurer  was  induced  to  take  out  policy  by 
insurer's  representations  as  to  amount  of  surplus 
he  would  receive. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  «=»665(1).] 

2.  Insurance  «= 646(1)— Papeb  Attached  to 
Policy— Presumption. 

Where  a  life  policy  was  delivered  to  plaintiff 
by  insurer  with  a  paper  attached  thereto,  it  will 
be  assumed  that  it  was  attached  by  the  home  of- 


fice at  the  time  policy  was  attested  by  the  offi- 
cers. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1656,  1646-1649;  Dec.  Dig.  «=» 
646(1).] 

8.  Insurance  «=»184(1)— Paper.  Attached  to 
Policy. 

Where  a  written  "illustration"  of  the  sur- 
plus plaintiff  would  receive  upon  his  life  policy 
was  officially  attested  in  same  handwriting  as  pol- 
icy, as  an  inducement  to  his  taking  it,  and  was 
pasted  to  policy  when  plaintiff  received  it, 
held,  that  it  was  intended  aa  and  was  a  part  of 
the  contract 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |§  214,  215,  217;  Dec.  Dig.  *=» 
184(1).] 

4.  Insurance  <8=> 520— Liability  ot  Insurer 
—Lira  Insurance— Amount  or  Surplus. 

Where  an  insurance  company  in  a  written 
"illustration"  attested  by  its  officers,  which  it 
attached  to  plaintiff's  policy,  stated  a  definite 
amount  of  surplus  payable  at  end  of  20  years, 
the  policy  being  silent  as  to  this,  the  company 
is  bound  to  pay  amount  stipulated. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  1 1305;  Dec.  Dig.  «=>520.] 

5.  Insurance  <8=»520— Amount  or  Surplus— 
Stipulation  by  Insurer. 

Where  life  insurance  company  stipulated  a 
certain  amount  of  surplus  payable  to  insured 
after  20  years,  it  is  immaterial  that  the  compa- 
ny could  not  then  know  what  surplus  the  policy 
would  earn  in  that  time. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  1 1805;  Dec.  Dig.  «=>520.] 

6.  Insurance  <8=>154— Construction  or  Pol- 
icy—Representations  by  Insurer. 

Where  reasonable  doubt  exists  as  to  meaning 
of  insurance  contract  the  construction  that  will 
carry  out  the  insured's  understanding  should  be 
adopted,  where  his  understanding  is  based  upon 
representations  made  by  the  company. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  815;  Dec.  Dig.  <8=>154.] 

'  Appeal  from  Circuit  Court,  Fayette  County. 

Action  by  T.  T.  Forman  against  the  Mutual 
Life  Insurance  Company.  Judgment  for  de- 
fendant and  plaintiff  appeals.  Reversed, 
and  judgment  directed  for  plaintiff. 

Hobson  &  Hobson,  of  Pikevllie,  and  Matt 
Walton,  John  B.  Shannon,  and  M.  Don  For- 
man, all  of  Lexington,  for  appellant  Fred- 
erick L.  Allen,  of  New  York  City,  George  R. 
Hunt  of  Lexington,  and  Grubbs  &  Grubbs, 
Chas.  S.  Grubbs,  and  Rodman  Grubbs,  all  of 
Louisville,  for  appellee. 

CARROLL,  J.  On  April  16,  1892,  the 
Mutual  Life  Insurance  Company,  by  Its  pol- 
icy of  that  date,  insured  the  life  of  the  .ap- 
pellant T.  T.  Forman,  for  $2,000,  the  policy 
being  payable  to  his  wife.  The  policy  con- 
tained this  clause : 

"This  policy  is  issued  on  the  20-year  distribu- 
tion plan.  It  will  be  credited  with  its  distribu- 
tive share  of  surplus  apportioned  at  the  expira- 
tion of  twenty  years  from  date  of  issue.  Only 
twenty-year  distribution  policies  in  force  at  the 
end  of  such  term  and  entitled  thereto  by  year  of 
issue  shall  share  in  such  distribution  of  the  sur- 
plus: and  no  other  distribution  to  such  policies 
shall  be  made  at  any  previous  time.  All  surplus 
so  apportioned  may  be  applied  at  the  end  of  such 
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period  to  purchase  an  annuity  or  may  then  be 
drawn  in  cash." 

Forman  kept  the  policy  in  force  until  April 
16,  1912,  20  years  after  the  date  of  Its  lssual, 
at  which  time  he  was  notified  that  the  sur- 
plus dividend  on  his  policy  was  $518.28,  and 
that  he  could  either  draw  this  amount  in 
cash  or  could  select  any  one  of  the  several 
other  equivalent  options  provided  in  the  pol- 
icy. Forman  elected  to  receive  the  surplus 
dividend  in  cash,  and  accordingly  the  sum  of 
$518.28  was  paid  to  him,  with  the  stipula- 
tion that  it  should  not  prejudice  bis  right  to 
recover  from  the  company  the  difference  be- 
tween the  amount  received  and  $996.08,  the 
amount  he  claimed.  The  company  declining 
to  pay  the  amount  claimed  by  Forman  as 
cash  surplus  viz.  $996.08,  he  brought  this 
suit  to  recover  the  difference  between  $518.28 
and  $996.08,  and,  the  lower  court  having  dis- 
missed his  petition,  he  prosecutes  this  ap- 
peal. 

Forman  insists  that  he  Is  entitled  to  the 
difference  between  the  amount  paid  and  the 
amount  claimed,  upon  the  ground  that  the 
company,  at  the  time  the  policy  was  deliver- 
ed to  and  accepted  by  him,  guaranteed  that 
the  surplus  dividend  at  the  expiration  of  20 
years  would  be  $996.08,  and  upon  the  further 
ground  that,  on  a  fair  accounting  of  the 
surplus  to  which  his  policy  was  entitled  he 
would  receive  the  sum  claimed  by  him. 

As  we  have  reached  the  conclusion  that 
Forman  is  entitled  to  the  relief  sought,  upon 
the  ground  that  the  company  guaranteed  as 
a  part  of  the  contract  of  insurance  that  it 
would  pay  to  him  as  surplus  earned  by  his 
policy  at  the  end  of  20  years  $996.08,  we  do 
not  find  it  necessary  to  enter  into  a  considera- 
tion of  the  question  whether  a  fair  account- 
ing would  show  him  entitled  to  $996.08  or 
any  larger  sum  than  the  company  paid. 

Forman  in  bis  deposition  says  that  Dr. 
H.  D.  Rodman,  who  was  then  an  agent  for 
the  company,  solicited  him  to  take  out  a  pol- 
icy in  the  company,  and  as  an  evidence  of 
the  inviting  qualities  of  the  policy  submitted 
to  him  the  following  "illustration"; 


Ag  39  Please  endorse  as  correct  Prem  68  to 


Illustration 
T.  T.  Forman  #498,882 

Income  Lite  Poller. 

Par  Value,  12,000.09. 
Reserve,  $881.14. 
Thl»  form  of  contract  la  new  and  original  in  Its 
essential  features.  Under  It  the  policy  bolder  has 
several  options  of  settlement,  or  continuances,  as 
below  stated.  Tbe  cash  and  equivalent  values  In- 
clude the  legal  reserve,  the  amount  of  which  Is 
specifically  guaranteed,  and  the  surplus.  What  this 
surplus  will  be  In  future  settlements  will  necessa- 
rily depend  upon  subsequent  experience.  The  sur- 
plus incorporated  with  the  cash  value  or  equivalent 
options  In  this  example  is  to  be  understood  as  an 
adapted  illustration  baaed  upon  .  actual  experience 
in  policy  settlements  of  recent  date. 


Options  at  tbe  End  of  20  Years. 


3 
A 

$1,677.14 
In  Cash 

"A" 

To  draw  In  cash  the  entire 
reserve  with  tbe  accumulated 
surplus. 

12 
B 
S 

$58.70 

Annual  Income 
and  ' 
$1,677.14 
At  Death. 

Or,  "B." 
To  draw  as  annual  Income 
for  life,  and  continue  tbe  sum 
of  the  reserve  and  accumulat- 
ed surplus  as  paid-up  Insur- 
ance, participating  In  future> 
dividends,    and    payable  at 
death. 

C5 

$3,554.00 
At  Death  . 

or  "C." 

To  add  the  Insurance  value 
of  accumulated  surplus  to  the 
amount  of  tbe  original  Insur- 
ance and  continue  the  combin- 
ed amounts,  as  participating 
insurance,  by  payment  of  the 
original  premium  only. 

2 

D7 

$896.08 

Cash  Surplus 
or 

$100.00 
Equivalent 
Life  Income 
and  $2,000.00 
At  Death. 

Or  "D." 
To  draw  accumulated  sur- 
plus in  cash,  or  as  an  equiva- 
lent life  Income,  and  continue- 
original  Insurance,  participat- 
ing In  dividends,  by  payment 
of  original  premium. 

6 
B 

9 

$168.38 

Income  after 
one  year 
or 

$445.96 

Income  after 
ten  years. 

Or  "ft" 
To  buy  a  one-year  deferred, 
or  a  ten-year  deferred,  income 
with  tbe  total  cash  value. 

He  further  testifies: 

That  he  was  attracted  by  the  options  set  out 
in  the  illustration  and  said  to  Dr.  Rodman  "that 
this  illustration  appeals  to  me,  and  after  confer- 
ence with  him  the  result  of  it  was  that  I  in- 
formed him  that,  if  he  would  have  the  illustra- 
tion which  he  presented  to  me  approved  by  some 
general  officer  of  the  company,  I  would  take  out 
the  policy.  He  agreed  to  this,  and  while  per- 
haps there  was  nothing  said  in  the  application 
with  reference  to  the  illustration  being  made  a 
part  of  the  policy,  I  had  Dr.  Rodman's  agree- 
ment that  it  should  be  bo  approved  and  attached 
to  the  policy  and  he  made  his  word  good.  At 
the  head  of  the  illustration,  in  pencil  memoran- 
dum, which  I  believe  to  be  in  the  handwriting 
of  Dr.  Rodman,  are  these  words,  now  quite  indis- 
tinct with  age,  as  follows:  "Please  endorse  as 
correct.'  I  believe  thnt  to  be  the  identical  paper 
which  was  filled  in  by  Dr.  Rodman  as  the  de- 
fendant's agent,  and  believe  that  it  is  the  identi- 


Income  Life  Policy 
issued  by 
the  Mutual  Life  Insurance  Company 
of  New  York, 
Richard  A.  McCurdy,  President. 


$451,000,000.00 
And  upwards  paid  to  Policy 
Correct  JW.     Holders  and  held  for 
Tbe  Mutual        future  payments. 
Life  Ins.  Co.  ' 


!  * 

!  s 

?  SS 
;  *  ts* 

S*  °* 
*-i  o 

Apr.  16, 1892 

For  use  with 


The  accompanying  figures 
are  correct  as  an  Illustra- 
tion based  upon  the  ac- 
tual experience  of  the 
company. 
F.  Schrotder,  Asst.  Secy. 


"Illustrations,  1891." 
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ejl  paper  sent  by  Dr.  Rodman,  as  agent,  to  the 
defendant  along  with  the  application  which  I 
made  for  insurance  in  defendant  company. 
When  the  policy  was  returned  to  me  that  illus- 
tration was  dated,  as  I  read  it,  the  same  date 
with  the  policy,  and  it  was  physically  attached 
to  the  policv  when  the  same  was  delivered  to  me 
bj  Dr.  Rodman  as  the  contract  of  insurance 
with  the  company.  It  was  attached  by  mucilage 
or  paste  to  the  policy.  I  desire  to  call  attention 
to  the  fact  that  the  illustration  is  signed  'F. 
Schroider,  Assistant  Secretary,'  whose  name  is 
signed  to  my  policy  contract  and  his  signature  to 
the  policy  appears  to  be  in  the  same  handwriting 
as  the  signature  of  F.  Schroider,  Assistant  Sec- 
retary, on  the  illustration.  Therefore  I  believed 
at  the  time,  and  believe  now,  that  I  was  getting 
the  approval  of  the  illustration  by  a  general  offi- 
cer, or  two  general  officers,  or  three  general  offi- 
cers of  the  defendant  company.  I  say  three  be- 
cause there  are  some  cabalistic  signs  'Correct,  J. 
W..'  on  the  back  of  the  illustration  that  I  have 
never  been  able  to  figure  out,  but  it  looks  like 
somebody  who  bad  authority  to  handle  such  pa- 
pers had  indorsed  it  correct  besides  Stewart  and 
Schroider.  It  is  perhaps  needless  for  me  to  say, 
bat  I  do  state  it,  and  it  is  a  fact,  that  the  rep- 
resentations made  to  me  by  Dr.  Rodman  and  ap- 
proved by  these  officers  of  the  company,  and  the 
contents  of  the  illustration  induced  me  to  take 
oat  this  contract  of  insurance." 

On  cross-examination  he  was  asked  and 
said: 

"Q.  Subsequent  to  the  application  being  made 
bv  you  the  policy  came  back  from  New  York  and 
was  delivered  to  you  by  Dr.  Rodman?  A.  I 
think  that  is  right.  I  am  sure  it  is.  Q.  You 
liTe  testified  to  the  fact  that  the  paper  called 
'an  illustration'  in  your  suit  and  in  this  action 
was  fastened  to  the  policy  by  mucilage?  A. 
I  have.  Q.  You  don't  know  when  that  was 
done,  do  you?  A.  I  do  not.  Q.  In  other 
words,  yon  are  not  advised  as  to  whether  that 
illustration  was  pasted  on  die  policy  at  the 
home  office  or  at  the  office  in  Lexington?  A  I 
only  know  that  it  was  physically  attached  to 
the  policy  when  it  w"as  delivered  to  me  by  Dr. 
Rodman  in  Lexington,  Ky.  I  never  saw  the 
policy  until  it  was  so  delivered." 

On  further  examination  in  chief  he  was 
asked  and  said: 

"Q.  I  will  ask  you  if  the  illustration  blank 
which  yon  testified  was  attached  to  the  policy 
at  the  time  of  its  delivery  to  yon  was  not  ex- 
hibited to  yon  by  the  agent  of  the  company  who 
solicited  the  insurance  prior  to  the  time  that 
?ou  signed  the  application?  A.  I  have  so  testi- 
fied and  believe  that  those  figures  are  Dr. 
Rodman's  figures  filling  in  the  blanks,  and  that 
it  was  sent  on  and  I  believe  stamped  in  New 
York,  and  was  undoubtedly  attached  to  the  pol- 
icy, and  delivered  to  me  on  or  about  the  middle 
of  April,  1892.  Q.  I  will  ask  you  whether  or 
not  you  requested  Dr.  Rodman,  as  agent  of  the 
company,  before  you  accepted  the  policy  which 
was  issued  upon  the  apolication,  to  forward  the 
figures  which  he  had  made  and  which  appear 
upon  the  illustration,  to  the  company  for  its 
approval.  A  I  did,  and,  as  I  recall,,  it  was 
made  a  condition  precedent  to  my  taking  the 
insurance.  Q.  Do  yon  recall  any  conversation 
with  Dr.  Rodman  at  or  about  the  time  of  the 
delivery  of  the  policy,  or  previous  thereto,  in 
which  he  said  to  you,  in  substance,  that  he  had 
submitted  the  illustration  to  the  company  and 
it  had  been  approved?  A  I  don't  remember 
'bat,  because  the  illustration  came  back  along 
with  the  policy.  Q.  With  the  marks  and  nota- 
noas  which  now  appear  upon  it?  A.  That  pa- 
per is  absolutely  unaltered,  except  as  it  may 
bare  become  obscure  by  age  from  the  time  it  was 
attached  to  that  policy  until  the  present  day." 


Dr.  H.  D.  Rodman  testified,  bnt  there-  is  no 
conflict  between  bis  evidence  and  that  of  Mr. 
Form  an  as  to  what  transpired  when  the  pol- 
icy was  being  solicited  or  afterwards,  or 
in  respect  to  the  circumstances  related  by 
Mr.  Form  an  In  respect  to  the  paper  called 
"Illustration."  Dr.  Rodman  further  said 
that  in  soliciting  insurance  agents  of  the 
company  at  that  time  did  use  such  papers 
as  this  "Illustration,"  but  he  also  expressed 
the  opinion  that  they  were  not  a  part  of 
the  contract  of  insurance. 

[1]  In  order  that  the  issue  upon  which 
we  propose  to  rest  our  decision  may  be 
clearly  understood,  it  may  be  well  to  brief- 
ly restate  the  evidence  on  the  subject  of  this 
"illustration"  and  the  contentions  of  the  re- 
spective parties  to  this  litigation.  We  think 
the  evidence  shows  in  a  very  satisfactory 
way  that  Mr.  Forman  was  induced  to  take 
the  policy  of  Insurance  upon  the  faith  of  the 
representations  as  to  what  options  he  would 
have  the  benefit  of  at  the  expiration  of  20 
years  as  they  were  stated  in  the  paper  that 
will  be  called  "illustration,"  and,  further- 
more, that  he  declined  to  take  out  a  policy 
until  this  "illustration"  was  approved  by 
a  general  officer  of  the  company  at  the  home 
office  in  New  York  and  physically  attached 
to  the  policy.  He  was  not  willing  to  accept 
the  representations  of  the  soliciting  agent 
as  to  the  correctness  of  the  statements  set 
forth  in  this  "illustration,"  nor  was  he  will- 
ing to  consent  that  this  soliciting  agent 
might  attempt  to  make  this  "Illustration" 
a  part  of  the  policy  contract  He  wanted  to 
be  sure  that  this  "illustration"  was  approv- 
ed by  some  authorized  officer  of  the  company 
and  made  a  part  of  the  policy  contract  under 
the  direction  of  some  authorized  officer,  and 
so  the  "illustration"  was  sent  by  the  solicit- 
ing agent  to  the  home  office  of  the  company 
in  the  city  of  New  York,  and  Its  authentici- 
ty was  vouched  for  by  the  signature  in  writ- 
ing of  the  assistant  secretary  of  the  com- 
pany at  the  home  office,  the  same  person 
whose  signature,  in  the  same  handwriting, 
appears  on  the  policy  contract,  with  the 
seal  of  the  company  attached  to  it 

[2]  It  Is  also  a  fair  assumption  that  at 
the  home  office  of  the  company  the  "illus- 
tration" was  physically  attached  to  the  voll- 
ey contract  at  the  time  its  verity  was  attest- 
ed by  the  assistant  secretary.  After  thl*> 
was  done,  and  when  the  policy  contract  with 
the  "illustration"  physically  attached  to  it, 
subscribed  to  and  attested  in  the  manner  in- 
dicated, was  presented  to  Mr.  Forman,  he 
accepted  the  policy. 

Upon  this  state  of  facts  it  Is  insisted  in 
behalf  of  Forman  that  this  "Illustration" 
became  and  continued  to  be  a  part  of  the 
policy  contract  as  much  so  as  if  what  it  con- 
tains had  been  incorporated  in  the  policy 
contract  itself;  or  In  other  words,  that  the 
"Illustration"  and  what  may  be  called  the 
policy  contract  proper  are  to  be  treated  as 
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one  contract,  and  the  rights  of  the  parties 
determined  from  a  consideration  of  these 
two  papers,  looking  at  them  as  one  contract 
and  the  only  contract  between  the  parties. 

On  the  other  hand  the  argument  for  the 
company  Is  that  the  "illustration"  la  not, 
and  never  was,  a  part  of  the  contract  of 
Insurance;  that  it  was  only  an  advertising 
illustration  of  what  the  company  believed 
the  options  would  amount  to  at  the  end  of 
20  years.  It  is  a  further  argument  that  even 
though  the  "illustration"  should  be  treated 
as  a  part  of  the  contract  of  insurance,  it 
does  not  constitute  a  guaranty  or  promise 
that  the  amounts  mentioned  therein  would 
be  paid  to  the  policy  holder  at  the  end  of  20 
years. 

In  considering  first  the  question  whether 
this  paper  designated  as  "illustration"  is  to 
be  treated  as  a  part  of  the  contract  of  insur- 
ance, we  have  been  furnished  with  much 
authority  in  support  of  their  respective  con- 
tentions by  opposing  counsel,  but  none  of  the 
cases  relied  on  develop  states  of  fact  like 
those  appearing  in  this  record  as  we  have  set 
them  out. 

The  case  of  Southern  Mutual  Life  Ins.  Co. 
v.  Montague,  84  Ky.  653,  2  S.  W.  443,  4  Am. 
St  Rep.  218,  8  Ky.  Law  Rep.  579,  was  a  suit 
by  Montague,  a  policy  holder,  to  compel  the 
insurance  company  to  issue  to  him  a  paid-up 
policy.  The  company  resisted  this  suit  upon 
the  ground  that  the  policy  contract  did  not 
obligate  it  to  issue  such  a  policy.  In  avoid- 
ance of  this  defense  Montague  relied  upon  a 
pamphlet  issued  by  the  company  setting  forth 
what  it  would  do,  including  the  issual  of  the 
character  of  policy  demanded  by  him.  In 
considering  the  effect  of  this  pamphlet  which 
was  held  by  the  court  to  be  binding  on  the 
company,  the  court  said: 

"At  the  time  the  general  agent  of  the  company 
solicited  the  insurance  from  the  appellee, 
*  *  *  he  presented  and  delivered  to  him  a 
pamphlet  issued  by  the  company,  with  the 
names  of  its  officers  and  executive  committee 
indorsed  upon  it.  setting  forth  the  nature  and 
advantage  of  life  insurance,  and  particularly 
in  the  Southern  Mutual  Life  Insurance  Com- 
pany. •  *  •  Thia  pamphlet  reads:  '  *  •  • 
Those  desiring  to  discontinue  payments  of  the 
annual  premiums  may,  after  the  payment  of 
four  annual  premiums  on  the  life  plan,  or  two 
on  the  ten-year  or  endowment  plans,  dispose  of 
their  policies  to  the  company,  in  which  case 
they  will  receive  the  equitable  value,  either  in 
cash  or  a  policy  of  insurance  will  be  issued  for  a 
fixed  sum,  payable  at  death.'  •  •  • 

"This  plan  of  insurance  the  company,  through 
its  chief  officers,  presented  to  the  people  of  the 
state,  by  its  authorized  agents,  with  insurance 
policies  drafted  in  the  manner  and  form  as  the 
one  delivered  to  the  appellee.  It  is  not  pretend- 
ed that  any  part  of  this  pamphlet  was  embodied 
in  the  insurance  policy,  but  it  is  alleged  by  the 
appellee  that  it  was  represented  by  the  agent 
of  the  company  that  the  stipulations  in  said 
pamphlet  formed  a  part  of  the  contract,  and 
that  after  the  payment  of  the  premiums,  four 
in  number,  the  policy  could  not  be  forfeited  to 
the  extent  of  the  payments  made.  The  appellee 
paid  nine  premiums  and  failed  to  pay  the  tenth, 
and  it  is  now  claimed  that  he  is  not  entitled  to 
a  paid-up  policy  because  the  verbiage  of  the 
pamphlet  was  not  embodied  in  the  policy.  Hi« 


fact  of  the  exhibition  of  the  pamphlet,  and  the 
representations  made  by  the  company's  agent, 
which  are  admitted  by  the  appellant,  and  estab- 
lished by  the  testimony  of  the  agent  whose  duty 
it  was  to  solicit  subscriptions  upon  the  repre- 
sentations contained  in  it,  made  that  a  part  of 
the  agreement  *  *  •  The  printed  pamphlet 
was  not  only  the  inducement,  but  formed  a  part 
of  the  consideration  for  which  the  premium 
notes  were  executed  and  the  contract  entered 
into  by  the  assured.  Hie  rights  of  the  assured 
under  it  was  the  prime  cause  for  his  accepting 
the  policy,  and  gave  the  appellant  as  an  insur- 
ance company,  as  it  maintained,  the  preference 
over  all  others,  and  to  hold  that  it  was  not  in- 
tended as  a  part  of  the  contract  would  be  sus- 
taining a  fraud  that  no  court  of  conscience  could 
sanction." 

In  Equitable  Life  Assurance  Society  v. 
Meuth,  145  Ky.  160,  140  S.  W.  157,  Ann.  Gas. 
1913B,  661,  privileges  indorsed  on  the  back 
of  the  policy  In  pencil  writing,  which  were 
testified  by  the  Insured  to  have  been  on  the 
policy  when  he  received  it,  were  held  to  be 
a  part  of  the  policy  contract,  although  there 
was  no  reference  In  the  printed  or  written 
parts  of  the  policy  contract  to  these  figures; 
and  the  court  said : 

"When  the  president  signed  his  name  on  the 
face  of  the  policy,  with  his  name  printed  under 
what  was  on  the  back  of  the  policy,  he  made  the 
whole  policy  the  contract  of  the  company." 

In  Timlin  v.  Equitable  Life  Assurance  So- 
ciety, 141  Wis.  276,  124  N.  W.  253,  the  facts 
were  these:  Timlin  took  out  a  policy  of  In- 
surance in  the  Equitable  Society  for  $1,000 
on  the  20-year  plan.  There  were  certain  op- 
tions allowed  the  insured  in  the  body  of  the 
policy,  and  there  was  attached  to  the  policy 
by  a  pin  a  small  sheet  on  which  there  was 
certain  printed  and  written  matter.  This 
paper  was  very  much  like  the  "Illustration" 
In  this  case  and  set  out  the  amounts  that  the 
insured  would  get  at  the  expiration  of  20 
years  in  selecting  one  of  the  options  describ- 
ed in  the  policy.  At  the  expiration  of  20 
years  the  insured  elected  to  accept  the  bene- 
fits of  one  of  the  options  mentioned  in  the 
policy,  and  the  Equitable  Society  offered  to 
pay  him  the  amount  of  the  option  according 
to  its  method  of  calculating  the  amount  due. 
The  insured  refused  to  accept  the  proposition 
and  insisted  that  he  was  entitled  to  the 
amount  stipulated  for  In  the  paper  pinned 
to  the  policy.  In  the  opinion  the  policy  prop- 
er was  described  as  "A"  and  the  paper  at- 
tached was  described  as  "B,"  and  the  ques- 
tion for  decision  In  the  case  was  whether  the 
paper  B  was  a  part  of  the  policy  contract  A. 
In  disposing  of  the  case  the  court  In  the 
course  .of  the  opinion  holding  that  the  paper 
B  was  a  part  of  the  contract  said: 

"In  the  light  of  the  facta  and  circumstances 
Bhown,  plaintiff's  possession  and  production  of 
pages  A  and  B  sufficiently  establish  that  they 
were  transmitted  to  him  by  the  defendant  in 
carrying  out  the  negotiations  for  the  contemplat- 
ed life  insurance  policy.  It  is,  however,  aver- 
red that  the  fact  of  such  delivery  of  page  B  is 
no  proof  that  the  statements  therein  are  a  part 
of  the  insurance  contract  made  by  the  parties. 
True,  such  delivery  in  itself  is  not  proof  con- 
clusive that  the  writing  on  this  page  embraces  a 
part  of  the  contract,  but  such  fact,  in  connee- 
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tion  wHh  the  other  facta  of  the  transaction,  has 
a  material  and  significant  bearing,  and  tends  to 
show  that  the  contents  of  this  page  embody  a 
part  of  the  negotiations  had  between  the  parties 
and  that  they  are  expressed  in  the  writing. 

"It  is  argued  that  the  provisions  contained 
in  page  A  show  that  it  was  understood  and 
stipulated  that  this  sheet  embraced  the  whole 
contract,  and  therefore  the  page  B  is  excluded 
therefrom.  Stress  is  placed  on  the  provision 
that  'the  contract  between  the  parties  hereto  is 
completely  set  forth  in  this  policy,  and  the  ap- 
plication therefor,  taken  together,  and  none  of 
its  terms  can  be  modified,  •  *  •  except  by 
an  agreement  in  writing,  signed  by  one  of  the 
authorized  officers.'  There  is  nothing  in  this 
provision  excluding  page  B  from  being  a  part  of 
the  policy;  for  the  question  remains:  What 
under  this  provision,  constitutes  the  policy? 
Plaintiff  asserts  that  it  consists  of  the  agree- 
ment set  forth  on  pages  A  and  B,  while  the  de- 
fendant claims  that  page  A  alone  covers  it.  We 
do  not  consider  that  the  words  'this  policy,' 
as  used  in  this  provision,  restrict  it  to  page  A. 
The  term,  as  here  used,  is  applied  to  the  con- 
tract made  by  the  parties,  and  in  this  connec- 
tion embraces  the  agreements  of  the  parties, 
whether  embodied  in  page  A  or  in  both  pages 
A  and  B.    •    •  • 

"Viewing  the  pages  A  and  B  in  the  light  of 
their  contents,  we  find  that  they  obviously 
treat  of  the  same  subject-matter,  and  that  the 
various  provisions  are  in  accord  and  are  har- 
monious and  mutually  complementary.  It  is 
manifest  that  the  agreements  of  page  B  make 
definite  and  certain  what  was  left  indefinite  in 
the  fifth  paragraph  of  'Provisions  and  Require- 
ments' of  page  A.  This  seems  a  most  natural 
and  reasonable  thing  for  a  person  to  do  in  ne- 
gotiating for  life  insurance.  The  all-important 
questions  for  the  applicant  are  the  amount  of 
the  premiums  and  the  financial  value  of  the 
contract  at  its  maturity.  And  so  here  it  is 
evident  that  the  plaintiff  sought  to  purchase  in- 
surance that  would  yield  him  definite  financial 
returns,  and  that  the  defendant  company  stipu- 
lated that  the  contract  would  yield  the  amounts 
specified  in  page  B  if  it  should  be  in  force  at 
the  end  of  the  tontine  period." 

In  Tourtellotte  v.  Mew  York  Life  Ins.  Co., 
155  Wis.  486,  144  N.  W.  1117,  the  question 
was  whether  a  paper  not  attached  to  the 
policy,  bat  delivered  with  it  in  the  mall, 
should  be  treated  as  a  part  of  .the  contract  as 
it  was  set  forth  in  the  policy.  This  state- 
ment, which  was  delivered  to  the  Insured 
with  the  policy,  made  definite  and  certain 
the  amount  that  the  insured  would  receive 
upon  his  election  to  accept  the  benefit  of 
options  described  in  the  policy,  and  is  very 
much  the  same  character  of  paper  as  the  "il- 
lustration" in  this  case.  In  holding  that 
the  paper  accompanying  the  policy  did  not 
guarantee  the  payment  of  the  amount  speci- 
fied therein,  the  court  said: 

"Hie  statement  purports  to  do  nothing  bat 
illustrate  or  explain  the  contract  It  contains 
no  words  of  promise  or  guaranty." 

It  then  proceeded  to  distinguish  this  case 
on  the  facts  from  the  Timlin  Case  by  saying 
that  in  the  Timlin  Case: 

"It  was  held  to  contain  words  of  promise  as  to 
the  amount  to  be  paid,  while  here  we  have  lan- 
guage which  purports  only  to  illustrate  the  pol- 
icy, and  which  states  the  source  of  the  figures 
upon  which  the  illustration  is  based." 

And  it  further  said  that  Tourtellotte  un- 
derstood when  he  accepted  the  contract  that 
he  would  only  get  at  the  end  of  the  option 


period  his  equitable  share  In  the  surplus,  and 
not  the  sum  set  forth  in  the  paper.  The  es- 
sential difference  between  that  case  and  the 
one  we  have  consists  In  the  fact  that  here 
the  "illustration"  was  attached  to  and  made 
a  part  of  the  contract,  and  Forman,  when 
accepting  the  policy,  understood  that  when 
the  option  period  arrived  he  would  nave  the 
right  to  select  one  of  the  amounts  specified  in 
the  "Illustration."  A  further  material  dif- 
ference grows  out  of  the  fact,  which  we  will 
presently  endeavor  to  establish,  that  the 
"Illustration"  was  a  guaranty  to  Forman 
that  he  would  receive  the  amounts  therein 
specified. 

In  Untermyer  v.  Mutual  Life  Ins.  Co.  of 
New  York,  128  App.  Dlv.  615, 118  N.  Y.  Supp. 
221,  a  controversy  arose  between  the  insured 
and  the  company  as  to  whether  a  paper  de- 
livered with  the  policy  by  the  soliciting  agent 
of  the  company  should  be  treated  as  a  part 
of  the  contract  of  insurance,  and  the  court, 
in  holding  that  it  should  not,  said: 

"The  policy,  bearing  the  signature  of  the  offi- 
cers of  the  company  'and  its  promise  to  pay, 
contained  no  promise  as  to  this  future  specula- 
tive result,  but  did  bear  in  emphatic  terms  a 
notice  to  the  holder  that  no  agent  had  power  on 
behalf  of  the  company  to  make  or  modify  this 
or  any  contract  of  insurance  to  extend  the  time 
for  paying  a  premium,  to  bind  the  company 
by  making  any  promise,  or  by  receiving  any  rep- 
resentation or  information  not  contained  in  the 
application  for  this  policy. 

"The  whole  claim  of  the  plaintiff  is  based  up- 
on the  contemporaneous  writing  signed  by  the 
soliciting  agent  and  called  an  illustration,  her 
contention  being  that  that  paper,  signed  by  the 
agent,  because  it  was  upon  a  blank  furnished 
by  the  company  and  was  delivered  to  the  insured 
at  the  same  time  with  the  delivery  of  the  policy, 
was,  in  spite  of  and  in  the  face  of  the  warning 
and  notice  contained  in  the  policy  itself,  never- 
theless the  act  of  the  company  and  binding  upon 
it  as  its  direct  promise. 

"We  hold  upon  this  statement  of  facts  that 
this  paper  was  a  mere  presentation  by  the  so- 
liciting agent  of  the  hoped-for  results  based 
upon  the  past  experience  of  the  company,  that 
he  had  no  power  to  make  it  as  a  binding  con- 
tract of  the  company,  and  that  the  company  is 
not  affected  by  it." 

It  will  be  observed  in  that  case  that  the 
decision  was  put  upon  the  ground  that  the 
paper  relied  on  by  the  Insured  was  a  mere 
presentation  by  a  soliciting  agent  who  had 
no  power  to  make  it  a  binding  contract  on 
the  company,  and  so  the  difference  between 
that  case  and  the  one  before  us  is  obvious. 

In  Maclntyre  v.  Cotton  States  Life  Ins.  Co., 
82  Ga.  478,  9  S.  E.  1124,  the  question  was 
whether  a  prospectus  issued  by  the  company 
and  used  by  its  agents  in  procuring  insurance 
should  be  treated  as  a  part  of  the  contract 
and  binding  on  the  company,  and  the  court 
held  that  it  should  not 

In  Orange  v.  Penn  Mutual  Life  Ins.  Co., 
235  Pa.  320,  84  Atl.  392,  the  Insured  relied  on 
a  statement  of  estimates  given  to  him  by  an 
officer  of  the  company  pending  the  negotia- 
tions for  the  policy,  claiming  that  the  "es- 
timates" of  the  options  that  he  had  the 
privilege  of  electing  to  have  at  the  end  of 
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a  certain  period  set  forth  In  this  estimate 
Induced  him  to  take  the  policy,  and  therefore 
the  company  was  obliged  to  give  him  the 
benefit  of  the  options  set  forth  In  the  esti- 
mates; but,  In  holding  that  the  Insured  could 
not  have  the  relief  sought  on  this  ground,  the 
court  said: 

"Counsel  for  appellant  contends  that  these 
statements  of  the  assistant  secretary  of  the  com- 
pany were  misrepresentations  of  material  facts, 
and  that  the  company  should  be  held  respon- 
sible to  him  in  damages  for  the  deceit  which 
he  alleges  was  practiced.  But  with  respect  to 
this  matter  the  trial  judge  found  that  the  evi- 
dence of  misrepresentation  was  not  sufficiently 
clear,  precise,  and  indubitable  to  demand  a 
reformation  of  the  policy,  and  that  the  misrep- 
resentations were  concerned  with  matters  which 
were  the  subject  of  estimate  merely,  and  not 
of  concrete  fact,  and  therefore  they  do  not  sup- 
port the  appellant's  allegation  of  fraud  in  the 
making  of  the  contract.  He  further  held  that 
it  was  not  within  the  power  of  the  assistant 
secretary  to  bind  the  defendant  company  by  any 
representation,  in  such  a  manner  as  to  give 
to  the  plaintiff  any  advantage  over  other  policy 
holders  in  the  company.  The  court  also  found 
that  the  representation  made  by  the  assistant 
secretary  that  the  estimate  was  based  on  the 
past  experience  of  the  company  did  not  consti- 
tute such  deceit  as  would  justify  a  recovery  of 
damages  by  appellant,  or  would  entitle  him  to 
an  accounting  by  the  company.  These  conclu- 
sions seem  to  us  to  reasonably  follow  from  the 
evidence  concerning  the  matter  in  question." 

It  will  thus  be  seen  that  In  that  case  the 
insured  sought  relief  upon  the  ground  of 
fraud  and  deceit  practiced  on  him  In  the 
procurement  of  the  policy,  and  the  relief 
was  denied  because  the  evidence  was  not 
sufficient  to  support  It. 

In  Williams  v.  New  York  Life  Ins.  Co.,  122 
Md.  141,  89  Atl.  97,  there  was  pasted  on  the 
policy  a  typewritten  statement  setting  forth 
the  amount  that  would  be  paid  the  insured 
on  the  expiration  of  the  accumulation  period ; 
and  the  question  in  the  case  was  whether 
the  company  was  bound  by  the  figures  con- 
tained In  this  slip.  In  considering  the  effect 
of  this  slip  and  in  holding  that  the  company 
was  not  bound  by  its  contents,  the  court 
said  that: 

This  question  depended  upon  "whether  or  not 
the  slip  pasted  on  it,  already  quoted,  was  a  part 
of  the  contract  between  the  parties,  and  if  it 
was,  what  effect,  if  any,  did  it  have  upon  the 
policy  itself? 

"It  is  to  be  noted  at  the  outset  that  the  slip 
is  neither  signed  nor  initialed,  nor  is  there  any- 
thing upon  it  to  indicate  that  it  was,  or  was  in- 
tended to  be,  any  part  of  the  contract  Where 
or  how  it  originated  is  not  shown  by  the  evi- 
dence. Dr.  WilliamB  testifies  that  the  only  time 
he  ever  saw  the  policy  was  when  Mr.  Howland 
delivered  it  to  him,  and  that  at  that  time  it  had 
the  typewritten  slip  pasted  on  the  third  page; 
but  he  further  testifies  that  that  is  what  he  re- 
lied on  in  taking  out  the  policy — those  figures. 
This  is  a  manifest  impossibility.  The  insurance 
was  taken  out  in  July,  and  the  policy  was  not 
made  out  until  October.  He  could  not  then 
have  relied,  in  taking  out  this  insurance,  upon 
something  which  had  no  existence  until  three 
months  later.  But  he  further  says,  and  this 
is  probably  what  he  means,  that  the  agent  who 
solicited  the  insurance  made  him  certain  repre- 
sentations as  to  figures,  and  that  this  slip  cor- 
responded with  the  representations  made  to 
him.    Whatever  the  representations  may  have 


been,  they  were  merged  in  the  contract  •  •  • 
The  mere  fact  of  the  fastening  of  the  slip  to 
the  policy  could  not  make  it  a  part  of  the  con- 
tract, where  there  was  no  reference  on  either 
policy  or  slip  of  the  one  to  the  other." 

It  will  be  noticed  that  the  court  put  its  de- 
cision upon  the  point  that  the  slip  was  nei- 
ther signed  nor  initialed,  nor  was  there  any- 
thing to  indicate  that  it  was  intended  to  be 
a  part  of  the  contract,  thus  plainly  distin- 
guishing it  from  the  case  we  have. 

In  Provident  Savings  Life  Assurance  So- 
ciety v.  Withers,  132  Ky.  541,  116  S.  W.  350, 
in  a  litigation  with  the  Assurance  Society 
as  to  the  meaning  and  effect  of  the  contract 
of  insurance,  the  insured  relied  upon  a  paper 
styled  an  "illustration"  and  claimed  that 
the  Assurance  Society  by  fraud  or  mistake 
had  not  delivered  to  him  a  contract  that  con- 
tained the  stipulations  set  forth  in  the  "il- 
lustration," upon  which  stipulations  he  re- 
lied. It  appears  from  the  opinion  that  the 
soliciting  agent  at  the  time  he  delivered  the 
policy  gave  to  the  Insured  the  "illustration,'' 
which  was  signed  by  the  agent  In  holding 
that  the  "Illustration"  was  not  binding  on 
the  company,  the  court  said: 

"Withers  accepted  his  policies  when  the  com- 
pany sent  them  to  him.  He  could  have  told  by 
the  simplest  inspection  whether  they  conformed 
to  the  contract  'Johnson  had  made  with  him. 
He  kept  the  policies  until  he  brought  this  suit 
on  October  IT,  1906,  or  about  seven  years  after 
the  policies  were  delivered  to  him.  He  cannot 
now  say  that  he  has  not  accepted  the  policies; 
for  he  kept  the  policies  and  regularly  paid  the 
premiums.  By  the  statute  the  policy  is  the  sole 
measure  of  the  company's  liability.  We  have 
held  in  several  cases  that  nothing  outside  of  the 
policy  such  as  the  application  or  other  prior 
contract  can  be  pleaded  by  the  company  to  modi- 
fy its  liability  under  the  contract  The  statute 
is  for  the  protection  of  both  the  company  and 
the  policy  holder.  Preliminary  contracts  pre- 
vious to  the  issual  of  the  policy  can  be  shown 
by  neither  to  defeat  its  operation.  •  *  * 
The  plaintiff  cannot  have  relief  under  the  spe- 
cial contract  relied  on,  because  that  was  merged 
in  the  policies,  and  he  cannot  now  have  the 
policies  corrected  for  fraud  or  mistake,  because 
the  action  is  not  brought  within  five  years  after 
the  perpetration  of  the  fraud  or  the  making  of 
the  mistake,  and  after  he  knew  or  by  ordinary 
diligence  should  have  known  it  He  had  the 
policies.  He  could  have  looked  at  them  at  any 
time.  He  cannot  accept  them,  and,  after  keep- 
ing them  for  seven  years,  and  after  the  time 
has  expired  within  which  he  might  have  had  the 
policies  corrected  for  fraud  or  mistake,  have  re- 
lief in  equity.  To  do  this  would  be  to  encourage 
or  reward  supineness,  and  it  would  be  to  es- 
tablish a  rule  that  would  destroy  the  value  of 
written  contracts." 

Another  Illustrative  case  is  Langdon  v. 
Northwestern  Mutual  Life  Ins.  Co.,  199  N.  Y. 
188,  92  N.  E.  440,  in  which  a  divided  court 
held  that  the  insured  was  not  entitled  to  a 
reformation  of  his  policy  to  conform  to  the 
stipulations  in  a  paper  entitled  "a  special 
contract,"  putting  Its  decision  upon  the 
ground  that  the  special  contract  was  under- 
stood to  be  no  more  than  a  prospectus,  and 
upon  the  further  ground  that  the  insured  by 
his  laches  had  deprived  himself  of  the  right 
to  ask  a  reformation. 

A  discussion  of  the  question  before  us  may 
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also  be  found  la  Bliss-  on  Life  Insurance,  p. 
612,  and  Oooley's  Briefs  on  the  Law  of  In- 
surance, vol.  1,  p.  662. 

[J]  Many  other  cases  have  been  examined, 
but  it  would  extend  this  already  lengthy 
opinion  beyond  reasonable  bounds  to  give  ex- 
tracts from  the  numerous  cases  on  the  sub- 
ject. It  Is  sufficient  to  say  that  no  one  that 
we  nave  cited  or  examined  presents  as  strong 
reasons  for  holding  the  illustration  to  be 
a  part  of  the  policy  contract  as  do  the  facts 
In  the  case  we  have.  In-  the  cases  holding 
that  slips,  prospectuses,  Illustrations,  and 
other  like  papers  sought  to  be  made  a  part 
of  the  policy  could  not  be  so  treated,  it  will 
be  generally  found  that  this  conclusion  was 
reached  because  the  paper  relied  on  was  ei- 
ther signed  by  some  unauthorized  agent  of 
the  company,  or  was  not  attached  to  the  pol- 
icy, or  was  understood  not  to  be  a  part  of  the 
contract,  or  was  not  relied  on  by  the  Insured. 
But  in  this  case  the  "Illustration"  was  sign- 
ed by  one  of  the  chief  officers  of  the  com- 
pany; it  was  physically  attached  to  the 
policy;  it  was  the  inducement  offered  by  the 
company  to  Forman  why  he  should  accept  the 
policy,  and  set  forth  the  reasons  that  caused 
him  to  accept  it,  and  he  understood  that  this 
"Illustration"  was  a  part  .of  the  contract  No 
person  of  ordinary  Intelligence,  receiving  a 
policy  under  the  circumstances  Mr.  Forman 
accepted  this  one,  would  have  any  reasonable 
doubt  that  the  "illustration"  was  intended  to 
be  and  was  a  part  of  the  contract.  Nor  can 
there  be  any  reasonable  doubt  that  the  com- 
pany intended  he  should  so  believe. 

Another  question  is:  Does  it  contain  ex- 
press or  implied  stipulations  binding,  or 
that  should  be  construed  to  bind,  the  com- 
pany to  pay  the  cash  surplus  of  $996.08  men- 
tioned in  the  "illustration"?  Counsel  for  the 
company  say  it  does  not;  that,  even  if  it 
should  be  treated  as  a  part  of  the  contract, 
it  was  no  more  than  an  agreement  that  the 
company  would  set  apart  to  this  policy  such 
an  amount  of  surplus  as  the  policy  was  enti- 
tled to;  or,  in  other  words,  the  "Illustration" 
and  the  policy,  when  read  together  or  sepa- 
rately, mean  in  respect  to  this  matter  the 
same  thing,  and  neither  contains  a  promise 
or  guaranty  that  the  company  will  pay  any 
certain  sum. 

Let  us  see  now  by  comparison  of  the  appli- 
cation, the  policy  and  the  "illustration"  if 
the  "Illustration"  promised  to  do  no  more 
than  the  policy,  or  should  be  so  construed. 
The  application  signed  by  Forman  recites 
that: 

"I  further  agree  that  In  any  distribution  of 
surplus  the  principles  and  methods  which  may 
be  adopted  by  the  company  for  such  distribution 
and  its  determination  of  the  amount  apportion- 
ed to  such  policy  shall  be  and  are  hereby  rati- 
fied and  accepted  by  me." 

And  the  policy  stipulated: 

"It  will  be  credited  with  its  distributive  share 
of  surplus  apportioned  at  the  expiration  of 
twenty  years  from  the  date  of  issue. 


Bo  that  neither  In  the  application  nor  in 
the  policy  is  there  any  statement  as  to  the 
amount  of  surplus  that  would  be  apportion- 
ed to  the  policy.  The  matter  of  distribution 
and  apportionment  was  left  by  the  terms  of 
these  papers  to  the  good  faith  and  honesty 
of  the  company.  But  when  we  turn  to  the 
"Illustration"  we  find,  in  option  "D,"  under 
the  head  of  "Options  at  the  End  of  Twenty 
Years,"  that  he  should  have  the  right  "to 
draw  accumulated  surplus  in  cash,  *  *  * 
$996.08  cash  surplus." 

It  la  very  true  that  this  "illustration"  also 
recites  that: 

"What  this  surplus  will  be  in  future  settle- 
ments will  necessarily  depend  upon  subsequent 
experience." 

And  it  further  states  that: 

"The  accompanying  figures  are  correct  as  an 
illustration  based  upon  the  experience  of  the 
company." 

But  if  the  company  did  not  Intend  to  prac- 
tice a  fraud  on  Forman  or  to  deceive  him— 
and  it  is  urgently  insisted  that  the  company 
did  not  intend  to  do  either — what  was  the 
purpose  in  making  a  part  of  the  contract  this 
"Illustration"  and  specifying  in  it  that  he 
should  have  the  option  at  the  end  of  20 
years  "to  draw  accumulated  surplus  in  cash, 
*  *  •  $996.08"?  The  policy  contract  pro- 
vided that  he  should  have  the  surplus  ap- 
portioned to  his  policy  at  the  end  of  20  years, 
but  did  not  specify  what  the  amount  of  the 
surplus  would  be,  and  this  Is  what  Forman 
wanted  to  know.  This  is  why  he  demanded 
the  "illustration,"  plainly  setting  forth  the 
amount  he  could  draw,  and  manifestly  the 
company  should  not  be  permitted  to  say  that 
the  figures  $996.08  are  meaningless,  or  that 
they  are  a  mere  estimate,  because  to  allow 
it  to  escape  liability  on  this  ground  would 
be  to  assume  that  it  did  endeavor  to  deceive 
and  defraud  Forman.  Any  reasonable  man 
of  average  intelligence  would  understand 
from  reading  the  "Illustration"  that  at  the 
end  of  20  years  he  would  get  $!J96.08.  This 
is  the  only  fair  construction  of  which  the 
"illustration"  and  the  policy,  when  read  to- 
gether, are  susceptible.  And  this  Is  mani- 
festly the  construction  the  company  intended 
Forman  should  put  on  the  illustration  when 
read  with  his  policy.  It  was  the  belief  that , 
he  would  get  $996.08  that  induced  him  to  ac- 
cept the  contract,  and  the  company  attached 
the  "Illustration"  to  the  policy  to  satisfy 
Forman  on  this  vital  point.  It  knew  as  well 
as  he  did  that  the  policy  did  not  give  him 
the  definite  assurance  that  he  wanted,  and 
so,  to  make  certain  this  indefinite  condition 
in  the  policy,  it  made  the  "illustration"  a 
part  of  the  contract  for  the  sole  purpose  of 
guaranteeing  to  Forman  that  at  the  end  of 
20  years  he  could  get  $996.08.  This  is  the 
only  fair  and  honest  theory  upon  which  the 
conduct  of  the  company  In  attaching  the 
"illustration"  to  the  policy  can  be  explained. 

We  prefer  to  adopt  this  view  rather  than 
assume  that  the  company  was  attempting  to 
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practice  a  fraud  on  or  deceive  Form  an  by 
Inducing  him  to  accept  the  policy  on  the 
faith  of  the  assurance  that  at  the  end  of 
20  years  he  could  draw  $906.08  In  surplus, 
when  It  did  not  intend  to  pay  him  this 
amount,  because  It  Is  perfectly  plain  that 
the  company  by  this  "Illustration"  either  in- 
tended to  pay  Forman  at  the  end  of  20  years 
$906.08,  or  it  Intended  to  deceive  him. 

[4]  The  two  papers,  therefore,  should  be 
read  as  If  the  company  had  agreed  that  at  the 
expiration  of  20  years  the  distributive  share 
of  surplus  to  which  the  policy  would  be  en- 
titled would  be  $996.08.  This  was  the  con- 
struction of  the  contract  by  Forman  at  the 
time  it  was  made,  this  was  the  construction 
that  the  company  intended  should  be  placed 
on  it  by  him,  and  this  is  the  construction 
that  we  put  on  it. 

When  an  Insurance  company  puts  out  pa- 
pers like  this  "illustration"  and  makes  them 
a  part  of  its  policy  contract,  as  It  did  In 
this  case,  it  should  be  required  to  perform 
the  stipulations  of  the  contract,  including 
those  contained  in  the  papers  that  are  made 
a  part  of  It  according  to  their  reasonable 
Interpretation  and  according  to  the  Interpre- 
tation the  company  intended  the  insured 
should  place  on  them,  and  that  he  did  place 
on  them.  Insurance  companies,  dealing  as 
they  do  with  all  classes  of  people,  should  not 
be  allowed  to  purposely  mislead  or  deceive 
their  patrons  by  preparing  for  their  informa- 
tion and  guidance  statements,  and,  after  se- 
curing contracts  on  the  faith  of  these  state- 
ments, repudiate  them,  and  escape  liability 
on  the  pretense  that  the  papers  or  statements 
were  merely  allowable  advertising  schemes 
or  expressions  of  an  opinion  as  to  what  the 
company  hoped  it  might  be  able  to  do.  This 
should  be  so  because  the  great  majority  of 
persons  who  take  out  life  insurance  have  no 
acquaintance  with  the  business  of  insurance 
or  the  manner  in  which  it  is  conducted,  and 
hence  are  obliged  to  depend  for  information 
on  the  assurances  and  representations  made 
by  the  company  as  to  what  it  will  do. 

[5]  We  may  pass  with  short  comment  the 
argument  that  the  company  could  not  know 
what  the  amount  of  surplus  to  which  the 
policy  would  be  entitled  at  the  end  of  20 
'  years  would  be,  and  therefore  It  could  not 
reasonably  have  specified  the  sum  of  $996.08. 
This  was  a  matter  for  the  company  to  de- 
termine for  itself,  and  as  it  voluntarily  elect- 
ed to  set  down  the  precise  sum  that  its  sur- 
plus would  amount  to,  it  must  stand  by  its 
act. 

[6]  To  sum  up  our  conclusions,  we  think: 
(1)  That  when  an  authorized  agent  of  an  in- 
surance company  attached  to  the  policy,  or, 
without  physical  annexation,  by  his  rep- 
resentations or  assurances  makes  a  paper,  by 
whatever  name  called,  a  part  of  the  policy 
contract,  and  on  the  faith  of  the  statements 
in  this  paper  the  insured  is  induced  to  accept 


the  contract,  the  paper  becomes  a  part  of  the 
contract,  and  the  company  Is  bound  by  its 
stipulations;  (2)  that  if  there  is  reasonable 
doubt  as  to  the  meaning  of  the  contract,  that 
construction  should  be  adopted  that  will 
carry  out  the  understanding  of  the  insured 
as  to  the  meaning  of  the  contract  at  the  time 
he  accepted  it,  if  it  is  fairly  made  to  appear 
that  his  understanding  of  its  meaning  was 
produced  by  and  based  on  representations 
and  assurances  In  writing  made  to  him  by 
the  company  before  or  at  the  time  the  con- 
tract was  executed,  and  these  representations 
and  assurances  were  of  such  a  nature  as  to 
reasonably  Induce  the  insured  to  believe 
that  his  understanding  and  construction  of 
the  contract  would  be  carried  out. 

Wherefore  the  appeal  prayed  for  is  grant- 
ed, and  the  Judgment  reversed,  with  direc- 
tions to  enter  a  judgment  for  Forman  in 
conformity  with  the  prayer  of  his  petition. 


LONGNECKER  et  aL  v.  BONDTJRANT. 
(Court  of  Appeals  of  Kentucky.  Jan.  26,  1917.) 

1.  Bills  and  Notes  <8=>494— Action  on  Not* 
— Burden  or  Proof. 

In  an  action  on  a  note  wherein  defendants 
claim  that  It  was  executed  by  them  in  renewal 
of  a  note  to  plaintiff  made  by  defendant  and 
her  then  husband  on  which  she  was  surety, 
and  that  she  signed  the  renewal  note  after  his 
insolvency  and  her  remarriage,  and  that  her  son 
signed  it  as  her  surety,  in  ignorance  of  their 
legal  rights  and  upon  plaintiff's  false  and  fraud- 
ulent representations  that  the  debt  it  evidenc- 
ed was  one  for  which  defendant  was  liable  as 
Joint  obligor  with  her  former  husband,  and  that 
neither  defendant  received  any  benefit  from  its 
execution,  the  burden  of  proof  was  on  the  de- 
fendants. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  «=>494.] 

2.  Trial  <S=»  25(16)  —  Right  to  Open  and 
Close— Waiver. 

In  such  case,  where  plaintiff,  after  the  state- 
ment of  tiie  case  by  counsel  for  each  party, 
was  permitted,  without  objection  from  defend- 
ants, to  assume  the  burden  of  proof  and  to  in- 
troduce the  whole  of  his  evidence,  defendants* 
right  as  having  the  burden  of  proof  to  have 
their  counsel  make  the  closing  argument  was 
waived,  and  their  motion  therefor  after  the  in- 
troduction of  their  own  evidence  was  too  late. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  56,  56,  60-75;  Dec.  Dig.  «=>25(16).] 

8.  Bills  and  Notes  «=»495  —  Principals  — 

Presumption. 
Ordinarily  it  will  be  presumed  that  the 
names  of  all  persons  appearing  as  obligors  to  a 
note,  in  the  absence  of  some  descriptive  word 
or  term  showing  a  contrary  intent,  are  princi- 
pals, which  presumption  may  be  strengthened 
or  overcome  by  the  circumstances  of  the  execu- 
tion of  the  note  or  the  conduct  of  the  parties. 

[Ed.  Note.— For  other  cases  see  Bills  and 
Notes,  Cent  Dig.  if  1663-1668;  Dec.  Dig.  «=» 
495.] 

4.  Bills  and  Notes  «=637(1)  —  Question 
fob  Jury— Principal  or  Surety. 
In  an  action  on  a  renewal  note  executed  by 
defendant  and  her  son,  held,  on  the  evidence, 
that  whether  the  defendants  relation  to  the 
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original  note  was  that  of  principal  or  surety 

was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {§  1862,  1871-1875,  1891- 
1883;  Dec  Dig.  «=»BB7(1).] 

5.  Husband  and  Wire  <8=>232(1)  —  Noras  — 
Principal  ob  Subxtt — Presumption . 

A  wife  whose  name  appears  with  that  of 
her  husband  on  a  note,  even  below  his,  will  be 
presumed  to  be  a  principal  debtor,  which  pre- 
sumption may  be  rebutted  by  parol  proof  of 
surrounding  circumstances  indicating  the  con- 
trary. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  844,  981;  Dec.  Dig.  «8=> 
232(f).] 

6.  Husband  and  Wife  $=>85(1)— Bills  and 
Notes— Principal  ob  Sumty— Wife. 

Where  a  wife's  name  appeared  with  that 
of  her  husband  on  a  note,  if  the  money  so  ob- 
tained was  used  in  a  business  in  which  she  had 
an  interest,  she  would  be  liable,  regardless  of 
whether  she  intended  in  signing  to  bind  her- 
self only  as  surety. 

fEd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  336,  837;  Dec.  Dig.  «=» 

7.  Husband  and  Wife  ®=>235(3)— Action  on 
Note — Defense — Instructions. 

In  an  action  on  a  note  executed  by  defend- 
ant and  her  son  in  renewal  of  a  note  on  which 
defendant  had  been  either  principal  with  or 
surety  for  her  former  husband,  instructions  to 
find  against  defendant  unless  she  signed  the 
original  note  as  surety  only  and  received  no  part 
of  the  consideration  for  which  it  was  executed, 
and  to  find  for  plaintiff  against  the  son  if  the 
original  note  was  signed  by  his  mother  as 
principal,  but  if  she  signed  it  as  surety  and  that 
was  not  known  to  the  son  when  he  signed  the 
renewal  note,  and  she  received  no  part  of  the 
proceeds,  they  should  find  for  the  son,  although 
too  favorable  to  him,  properly  presented  the 
law  of  the  defense. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  (§  851,  982;  Dec.  Dig. 
«=>235(3).] 

Appeal  from  Circuit  Court,  Fulton  County. 

Action  by  J.  J.  C.  Bondurant  against  Jen- 
nie V.  Longnecker  and.  another.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

R.  B.  Flatt,  of  Clinton,  for  appellants. 
Will  J.  Webb,  of  Mayfleld,  for  appellee. 

8ETTLB,  C.  J.  This  is  an  appeal  from  a 
Judgment  of  the  Fulton  circuit  court  whereby 
the  appellee,  J.  J.  C.  Bondurant,  recovered 
of  the  appellants,  Jennie  V.  Longnecker  and 
Ferdie  Maddox,  her  son,  $1,000  upon  a  note 
for  that  amount  executed  to  him  by  them 
July  6,  1911,  credited  by  interest  paid  to 
December  5,  1913. 

The  joint  and  several  answer  of  the  appel- 
lants to  the  petition  alleged  that  the  note  was 
executed  by  them  in  renewal  of  one  for  a 
like  amount  made  to  appellee  In  1910  by  John 
B.  McClore,  the  then  husband  of  the  appel- 
lant Jennie  V.  Longnecker,  on  which  she 
was  surety;  that  McClure  thereafter  died 
insolvent,  and  she  later  became  the  wife  of 
Dr.  A.  M.  Longnecker,  and  was  his  wife  at 
the  time  she  signed  the  renewal  note  execut- 
ed July  6,  1911;  that  she  and  Ferdie  Mad- 


dox, in  Ignorance  of  their  legal  rights,  were 
Induced  to  sign  the  renewal  note,  the  latter 
as  his  mother's  surety,  by  the  false  and 
fraudulent  representations  of  appellee  that 
the  debt  it  was  Intended  to  evidence  was  one 
for  which  Jennie  V.  Longnecker  was  liable 
as  a  Joint  obligor  with  her  former  husband, 
John  B.  McClure;  and  that  neither  Jennie 
V.  Longnecker  nor  Maddox  received  any 
benefit  from  the  execution  thereof  or  from 
the  original  note  of  which  it  was  a  renewal. 
The  averments  of  the  answer  were  contro- 
verted by  the  appellee's  reply,  and  the  trial 
resulted  in  a  verdict  and  Judgment  in  favor 
of  the  appellee. 

[1,2]  One  of  the  grounds  urged  by  appel- 
lants for  a  reversal  is  that  they  were  not 
permitted  by  the  trial  court  to  assume  the 
burden  of  proof  or  allowed  the  concluding 
argument  to  the  Jury.  This  contention  can- 
not be  sustained;  for  it  appears  from  the 
bill  of  exceptions  that,  following  the  im- 
paneling of  the  Jury  and  statement  of  the 
case  by  counsel  representing  each  of  the  par- 
ties, appellee  was  permitted,  without  ob- 
jection from  the  appellants,  to  assume  the 
burden  of  proof  and  Introduce  the  whole  of 
his  evidence,  after  which  appellants  Intro- 
duced their  evidence,  and  not  until  all  of 
the  evidence  was  concluded  Old  they  claim  to 
be  entitled  to  the  burden  of  proof.  They 
did,  however,  then  move  the  court  to  permit 
their  counsel  to  make  the  closing  argument 
to  the  Jury,  which  motion  the  court  over- 
ruled. 

In  Frey  v.  Mathlas,  38  B.  W.  871,  18  Ky. 
Law  Rep.  913,  this  question  was  passed  on. 
It  was  the  contention  of  appellant  in  that 
case  that,  as  his  answer  was  practically  a 
plea  of  confession  and  avoidance,  the  trial 
court  erred  In  refusing  him  the  burden  of 
proof  and  overruling  his  motion  to  be  allow- 
ed the  concluding  argument  to  the  jury.  The 
bill  of  exceptions  showed  that  after  a  state- 
ment of  the  case  by  the  parties,  and  an  ex- 
amination of  the  pleadings  by  the  court,  it 
held  that  the  burden  was  upon  appellee,  to 
which  ruling  of  the  court  appellee  at  the 
time  objected  and  excepted,  but  that  appel- 
lant offered  no  objection  to  the  rulings,  and 
by  his  silence  presumably  acquiesced  therein. 
In  rejecting  the  latter's  contention  that  he 
was  entitled  to  the  closing  argument,  we  in 
the  opinion  said: 

"In  accordance  with  the  ruling  of  the  court, 
the  appellee  introduced  his  proof,  and  the  case 
proceeded  in  accordance  with  such  ruling.  It 
was  held  by  the  superior  court,  in  the  case  of 
Cooper  v.  Toebe,  15  Ky.  Law  Rep.  844,  that 
where  the  party  upon  whom  the  burden  of  proof 
rests  permits  the  other  party,  without  objec- 
tion, to  first  introduce  his  evidence,  he  waives 
his  right  to  the  concluding  argument  to  the 
jury ;  and  it  seems  to  us  that  this  rule  of  pro- 
cedure is  a  salutary  one.  as  it  would  be  very 
unjust  for  a  court  to  decide  that  the  burden  of 
proof  was  upon  a  litigant  and  require  him  to 
make  out  his  case,  and  then,  after  the  proof  was 
all  in,  to  change  the  ruling  and  give  the  con- 
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eluding  argument  to  the  other  party.  The  ap- 
pellant by  hie  silence  acquiesced  in  the  justness 
of  the  ruling  adopted  by  the  court,  and  he  should 
not  thereafter  be  allowed  to  take  advantage  of 
an  error  by  which  he  had  prospered." 

Wte  are  willing  to  concede  that  the  burden 
of  proof  was  on  the  appellants  in  tbe  instant 
case,  and  had  the  court  been  called  upon 
to  determine  that  question  in  advance  of  the 
introduction  of  any  of  the  evidence,  it 
doubtless  would  have  so  ruled;  but  no  rul- 
ing was  then  requested  of  tbe  court  by  ap- 
pellants, and,  having  by  their  silence  ac- 
quiesced in  the  appellee's  introduction  first 
of  his  evidence,  the  motion,  made  after  tbe 
conclusion  of  all  the  evidence,  to  be  de- 
clared entitled  to  the  burden  of  proof  and 
be  allowed  tbe  closing  argument  to  tbe  jury 
came  too  late.  Had  the  court  then  granted 
to  appellant's  counsel  the  privilege  of  mak- 
ing tbe  closing  argument  to  tbe  Jury,  it 
would  have  allowed  them  an  advantage  re- 
sulting from  their  own  negligence,  and  to 
prosper  by  an  error  of  the  court  in  not  first 
adjudging  them  the  burden  of  proof,  which 
it  was  induced  to  commit  by  such  negligence. 

[3,4]  Appellants  also  insist  that  the  trial 
court  erred  In  refusing  the  peremptory  in- 
struction asked  by  them  directing  a  verdict 
in  their  behalf.  .  This  necessitates  considera- 
tion of  the  evidence;  and,  without  discussing 
It  in  detail,  it  is  sufficient  to  say  that  that  of 
appellee  conduced  to  prove  that  the  appel- 
lant Jennie  V.  Longnecker  was  a  partner  in 
business  with  her  former  husband,  John  B. 
McClure,  In  the  ownership  of  a  store  at  a 
village  in  Fulton  county  known  as  State 
Line;  that  she  jointly  with  her  husband  con- 
ducted the  business  In  the  style  of  "J.  B.  Mc- 
Clure &  Co."  and  held  herself  out  to  the 
community  as  a  part  owner  thereof;  that  In 
addition  to  the  interest  she  had  in  the  store 
she  is  tbe  owner  of  some  other  property  in 
her  own  right;  that  in  acquiring  tbe  owner- 
ship of  the  store  about  $1,000  in  cash  was 
paid  by  Mrs.  Longnecker  and  McClure  at  the 
time  of  the  purchase,  and  for  the  remainder 
of  the  purchase  money  they  executed  their 
joint  notes,  and  shortly  after  their  purchase 
of  the  store  the  $1,000  for, which  the  note, 
of  which  the  one  In  suit  is  a  renewal,  was 
executed,  was  borrowed  by  them  of  appellee 
for  use  In  the  business  conducted  in  the  store. 
This  note  contained  the  names  of  J.  B.  Mc- 
Clure and  tbe  appellant  Longnecker  as  obli- 
gors, her  name  thereto  having  admittedly 
been  written  by  her;  and,  while  the  loan  was 
negotiated  by  McClure,  it  was  made  by  appel- 
lee with  the  understanding  that  the  appellant 
Mrs.  Longnecker  was  a  joint  principal  with 
her  husband  In  tbe  note,  and  that  the  loan 
was  made  to  them  jointly  as  principals. 
From  the  time  the  store  and  goods  at  State 
Line  were  purchased  by  McClure  and  wife 
down  to  tbe  time  of  the  renewal  of  tbe  note, 
the  appellant  Ferdie  Maddox,  her  son  by  a 
former  husband,  stayed  in  the  store  and  as- 
sisted In  running  the  business.  It  further  ap- 


peared from  the  appellee's  evidence  that  a 
few  months  after  the  $1,000  was  borrowed  of 
him  upon  the  note  of  McClure  and  wife  the 
former  suddenly  disappeared,  and  was  re- 
ported to  have  died  thereafter;  that  after 
his  disappearance  the  business  In  the  State 
Line  store  was  continued  by  his  wife,  now 
Mrs.  Longnecker,  with  the  assistance  of  her 
son,  Ferdie  Maddox,  and  that  on  July  6, 
1911,  nearly  a  year  after  the  disappearance 
of  McClure,  and  while  Mrs.  Longnecker  and 
Maddox  were  still  conducting  the  business 
which  had  been  abandoned  by  him,  Maddox 
went  to  appellee  and  requested  him  to  ac- 
cept the  note  sued  on  signed  by  himself  and 
his  mother  in  renewal  of  the  one  previously 
executed  by  the  mother  and  McClure;  that 
appellee  granted  the  request,  and  Mrs.  Long- 
necker and  Maddox  then  executed  the  second 
note,  at  which  time  she  paid  the  accrued  in- 
terest on  the  original  note;  and  that  she  did 
not  then  or  at  any  time  before  the  Institu- 
tion of  the  suit  claim  to  have  been  merely 
a  surety  on  the  first  note.  It  is  admitted  by 
the  appellants,  and  shown  by  all  of  the  evi- 
dence in  the  case,  that  at  the  time  of  the  re- 
newal of  the  note  by  them  the  stock  of 
goods  still  remained  In  the  storeroom  at 
State  Line,  and  that  the  business  of  the  store 
was  then  being  conducted  by  Mrs.  Longneck- 
er, with  the  assistance  of  her  son,  and  in 
fact  that  the  store  and  business  was  conduct- 
ed by  them  until  the  marriage  of  Mrs.  Long- 
necker with  her  present  husband,  Dr.  Long- 
necker, and  also  that  after  the  renewal  of 
the  note  the  interest  was  paid  by  Mrs.  Long- 
necker and  Maddox  thereon  for  two  years. 
The  only  evidence  Introduced  in  appellants' 
behalf  was  furnished  by  their  own  testimony, 
which  conduced  to  sustain  the  defense  In- 
terposed by  their  answer,  namely,  that  she 
was  merely  a  surety  in  the  note  executed  by 
herself  and  husband,  McClure,  to  appellee, 
and  that  she  received  no  part  of  the  $1,000 
obtained  from  appellee  by  Its  execution. 

Ordinarily  the  presumption  will  be  Indulg- 
ed that  the  names  of  all  persons  appearing 
as  obligors  to  a  note,  in  the  absence  of  some 
descriptive  word  or  term  showing  a  contrary 
intention,  are  principals,  and  this  presump- 
tion may  be  strengthened  or  overthrown  by 
the  circumstances  attending  the  execution  of 
the  note  or  the  conduct  of  the  parties  them- 
selves. 

The  facts  and  circumstances  presented  by 
the  evidence  of  appellee  to  which  we  have 
referred  strongly  tended  to  contradict  and 
discredit  their  testimony. 

It  is  manifest  from  what  has  been  said  of 
the  evidence  that  tbe  peremptory  Instruction 
asked  by  the  appellants  was  properly  refus- 
ed. The  conflicting  evidence  clearly  made 
the  case  one  that  should  have  gone  to  the 
jury,  whose  duty  it  was  to  determine  from 
the  conflicting  evidence  whether  Mrs.  Long- 
necker'8  relation  to  the  note  was  that  of  a 
principal  or  surety. 

[C]  We  have  decided  In  numerous  cases 
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that  a  wife  whose  name  appears  with  that  of 
her  husband  on  a  note,  even  though  below 
Ida,  will  be  presumed,  as  In  the  ease  of  any 
other  obligor,  to  be  a  principal  debtor,  but 
that  such  presumption  may  be  rebutted  by 
parol  proof  of  surrounding  circumstances  In- 
dicating the  contrary.  Bart  v.  Bank  of  Rus- 
seUriUe,  127  Ky.  424,  106  S.  W.  834,  32  Ky. 
Law  Rep.  388;  Orumbaugh  v.  Postell,  49 
S.  W.  334,  20  Ky.  Law  Rep.  1366;  Black  v. 
McCarley's  Adm'r,  104  S.  W.  967,  81  Ky.  Law 
Rep.  1196. 

[I]  There  Is  another  aspect  of  this  case, 
finding  considerable  support  from  the  evi- 
dence, that  tends  to  fasten  upon  Mrs.  Long- 
necker  liability  upon  the  note  sued  on ;  that 
Is,  that  the  $1,000  for  which  the  original  note 
was  executed  was  not  only  borrowed  for  use 
In  the  business  in  which  she  and  her  husband 
were  engaged,  but  was  actually  used  there- 
in. While  this  evidence  was  mainly  circum- 
stantial, it  was  properly  permitted  to  be  con- 
sidered by  the  Jury  with  all  of  the  other  evi- 
dence In  the  case;  and  If  the  money  thus 
obtained  was  used  In  the  business  in  which 
she  had  an  interest,  she  would  be  liable  to 
the  appellee,  regardless  of  whether  in  sign- 
ing it  she  only  intended  to  bind  herself  as  a 
surety.  In  Thomas  v.  Boston  Banking  Co., 
157  Ky.  478,  163  S.  W.  480,  we  held  that  un- 
der section  2128;  Ky.  St,  and  such  limita- 
tions, as  are  therein  contained,  a  married 
woman  has  the  right  to  make  contracts  and 
bind  her  property  therefor  as  if  she  were  un- 
married, and  that,  if  she  received  money 
upon  a  note  signed  by  herself  and  her  hus- 
band, she  is  liable  therefor,  since  It  is  really 
her  contract  and  for  her  benefit  In  that 
case  a  husband  and  wife  Jointly  executed  a 
note  to  a  bank  for  $1,500,  and  used  the  pro- 
ceeds thereof  in  part  payment  of  the  purchase 
money  for  a  house  and  lot  which  was  con- 
veyed to  the  wife.  We  held  the  wife  liable 
on  the  note,  although  she  signed  It  as  surety 
for  her  husband.  If  the  doctrine  announced 
In  that  case  would,  as  therein  held,  make  the 
wife,  though  she  signed  the  note  as  surety, 
liable  because  the  money  went  in  part  pay- 
ment of  what  was  owing  upon  a  house  and 
lot  which  bad  been  conveyed  to  her,  by  a 
parity  of  reasoning  she  would  be  liable  In  a 
case  where  the  money  borrowed  upon  the 
note  of  herself  and  husband,  though  she  sign- 
ed it  as  surety,  was  used  in  the  furtherance 
of  a  business  which  she  and  her  husband 
were  conducting  as  partners.  In  the  last 
case,  as  In  the  first  she  would  be  a  benefi- 
ciary of  the  money  procured  through  the  exe- 
cution of  the  note. 

[7]  Appellant's  complaint  of  the  Instruc- 
tions that  were  given  by  the  court  in  this 
case  is  without  merit  The  Jury  were  ad- 
vised by  the  Instructions,  In  substance,  that 
tbey  should  find  for  the  appellee  against  the 
defendant  Mrs.  J.  Y.  Longnecker  the  amount 
of  the  note  sued  on,  with  Interest  from  De- 


cember 5, 1913,  unless  they  believed  from  the 
evidence  that  she  signed  the  original  note  as 
surety  only,  and  received  no  part  of  the  con- 
sideration for  which  it  was  executed,  and 
that  they  should  find  for  appellee  against  the 
defendant  Maddox,  if  tbey  believed  from  the 
evidence  Jhat  the  original  note  was  signed  by 
his  mother  as  principal,  but  if  they  believed- 
from  the  evidence  that  she  signed  the  origi- 
nal note  as  surety,  and  this  was  not  known 
to  Maddox  when  the  note  sued  on  was  sign- 
ed by  him,  and  that  she  received  no  part  of 
the  proceeds  thereof,  they  should  find  for 
Maddox.  The  instructions  might  have  been 
more  aptly  expressed  than  in  the  form  given, 
but,  except  for  the  fact  that  they  were  more 
favorable  to  Maddox  than  they  should  have 
been,  it  cannot  be  said  that  they  did  not  prop- 
erly present  to  the  jury  the  law  upon  which 
appellants  rested  their  defense. 

On  the  whole  case,  we  find  no  reason  for 
holding  that  the  verdict  was  not  authorized 
by  the  evidence,  or  that  the  record  discloses 
error  in  any  ruling  of  the  court  that  can  be 
said  to  have  been  prejudicial  to  any  sub- 
stantial right  of  the  appellants. 

Wherefore  the  judgment  Is  affirmed. 


SALISBURY  et  ux.  v.  WELLMAN  ELEC- 
TRICAL 00. 

(Court  of  Appeals  of  Kentucky.  Jan.  26, 1017.) 

L.  Work  and  Labob  <&=>28(4)— Recovery— 
Sufficiency  of  Evidence. 
In  an  action  tor  installing  electrical  wiring 
under  a  contract  not  specifying  the  amount  for 
which  it  was  to  be  done,  evidence  held  to  sus- 
tain a  verdict  for  the  amount  claimed  by  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  f  55;  Dec.  Dig.  <8=»28(4).] 

2.  Work  and  Labor  <9=>27(3)— Action— Evi- 
dence. 

Testimony  of  plaintiff,  who  had  immediate 
supervision  of  the  work  and  visited  the  building 
every  day,  as  to  the  several  items  of  account, 
where  he  personally  knew  that  the  account 
showed  the  true  amount  of  the  material  and 
labor,  and  corroboration  by  two  of  his  work- 
men, was  admissible. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  t  52;  Dec  Dig.  «=»27(8).] 

3.  Tbiai.  <S=»28(2)  —  Dibcbetion  of  Trial 
Ooubt— View  of  Property. 

Whether  the  jury  may  view  the  premises,  un- 
der Code  Civ.  Prac.  5  318.  is  a  matter  largely 
in  the  discretion  of  the  trial  court,  and  its  ac- 
tion in  refusing  a  view,  where  plaintiff  had  done 
electrical  wiring,  the  greater  part  of  which  was 
covered  with  laths  and  plaster,  so  that  it  could 
not  be  seen  by  the  jury,  was  not  an  abuse  of  its 
discretion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  78;  Dec  Dig.  «=>28(2).] 

4.  Husband  and  Wife  «=»150— Wife's  Prop- 
erty—Lien— Statute. 

Under  Ky.  St  I  2128,  giving  married  wo- 
men the  same  power  as  unmarried  women,  or 
men,  to  create  liens  upon  their  property  for  its 
improvement  where  a  married  woman  accepts 
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material  and  work  placed  upon  her  property, 
the  law  implies  her  promise  to  pay  tor  them. 

WEd.  Note.— For  other  cases,  see  Husband  and 
ife,  Cent  Dig.  §5  575-681;  Dec.  Dig.  «=» 
150.] 

5.  Appeal  and  Eebob  «=>1089(13)  —  II  asm - 
less  Ebbob— Variance. 

Under  Code  Civ.  Prac.  S  129,  providing  that 
no  variance  between  the  pleading  and  proof 
is  material  which  does  not  mislead  a  party  to 
his  prejudice,  defendants,  making  no  claim  that 
they  were  misled  by  an  amended  pleading,  and 
not  asking  for  a  continuance,  were  not  preju- 
diced even  by  a  material  variance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4086;  Dec  Dig.  «=>1039 
(13).] 

6.  Appeal  and  Ebbob  <J=»285— Motion  fob 
New  Trial— Vabiance. 

Appellants,  who  did  not  make  a  variance  a 
ground  for  a  new  trial,  could  not  thereafter 
raise  the  question. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1684-1696 ;  Dec.  Dig.  «=> 
285.] 

Appeal  from  Circuit  Court,  Boyd  County. 

Action  by  the  Wellman  Electrical  Company 
against  William  Salisbury  and  wife.  Judg- 
ment for  plaintiff,  and  defendants  appeal 
Affirmed. 

Richard  D.  Davis  and  S.  S.  Willis,  both  of 
Ashland,  for  appellants.  Rufns  S.  Dinkle,  of 
Catlettsburg,  for  appellee. 

MILLER,  J.  The  appellants,  William  G. 
Salisbury  and  E.  J.  G.  Salisbury  his  wife,  own 
the  Gaylord  Building,  on  the  southeast  cor- 
ner of  Sixteenth  and  Greenup  streets,  in  the 
city  of  Ashland.  As  originally  constructed 
the  building  contained  two  stories.  In  May, 
1914,  the  appellants  put  three  additional 
stories  on  the  building,  thus  making  it  a 
five-story  structure.  In  making  these  im- 
provements the  contract  to  do  the  electrical 
wiring,  and  similar  work,  in  the  erection  of 
the  third,  ,  fourth,  and  fifth  stories,  was 
awarded  to  the  appellees  Harlan  P.  Wellman 
and  Haskell  F.  Wellman,  doing  business  as 
the  Wellman  Electrical  Company,  for  the 
sum  of  $265.25.  Subsequently  appellants  de- 
termined to  make  certain  changes  and  addi- 
tions in  the  first  and  second  stories,  and  the 
appellees  were  employed  to  do  that  work, 
without  naming,  however,  any  specific  sum 
for  which  it  was  to  be  done.  The  work  was 
completed  in  November,  1914;  and,  the  par- 
ties having  failed  to  agree  upon  a  settlement, 
this  action  was  filed  on  January  4,  1915,  by 
the  appellees,  seeking  to  recover  the  contract 
price  of  $265.25  for  the  improvements  on  the 
three  upper  floors,  $440.06  as  the  reasonable 
price  and  value  of  the  material  and  labor  fur- 
nished in  improving  the  two  lower  stories, 
and  to  enforce  a  lien  upon  the  premises  to  se- 
cure the  payment  of  both  sums. 

The  answer  traversed  the  petition;  and, 
by  agreement,  the  issues  thus  raised  were  re- 
ferred to  a  jury.  Upon  a  trial  the  court  en- 
tered a  judgment  for  the  contract  price  of 
$M5.25  for  work  upon  the  three  upper  stories. 


which  was  not  controverted  by  the  proof,  and 
submitted  to  the  jury  the  issue  raised  as  to 
the  value  of  the  work  and  material  furnish- 
ed on  the  first  and  second  stories. 

At  the  close  of  the  proof  the  plaintiffs 
amended  their  petition  by  stating  their  caus- 
es of  action  In  two  paragraphs,  the  first  para- 
graph declaring  upon  the  express  contract  to 
do  the  work  upon  the  three  upper  stories  for 
$265.25,  and  the  second  upon  an  Implied  con- 
tract for  $440.06,  the  reasonable  value  of  the 
material  and  labor  furnished  upon  the  two 
lower  stories. 

The  jury  found  for  the  plaintiffs  in  the 
sum  of  $440.06  the  amount  claimed;  and 
from  a  judgment  upon  that  verdict  the  de- 
fendants appeal  While  the  appeal  Is  from 
the  judgment  as  a  whole,  which  Involves  both 
sums  sued  for,  the  argument  and  grounds  for 
a  reversal  relate  solely  to  errors  committed 
In  connection  with  the  recovery  of  the  $440.- 
06  for  material  and  labor  upon  the  first  and 
second  stories. 

Appellants  assign  four  grounds  for  a  re- 
versal: (1)  That  the  verdict  is  not  sustained 
by  sufficient  evidence,  and  is  contrary  to  the 
weight  of  the  evidence;  (2)  that  the  court 
erred  in  refusing  to  permit  the  jury  to  view 
the  work  done  by  the  plaintiff;  (3)  that  the 
court  erred  in  submitting  the  case  to  the  jury 
as  to  Mrs.  Salisbury ;  and  (4)  that  there  was 
a  material  variance  between  the  pleadings 
and  the  proof  of  the  plaintiffs. 

[1,2]  1.  As  above  stated,  there  is  ho  con- 
troversy here  as  to  the  contract  for  wiring 
the  three  top  stories  for  $265.25.  The  court 
did  not  submit  that  question  to  the  jury,  be- 
cause there  was  no  evidence  tending  to  dis- 
pute the  contract,  or  the  work  done  under  it 
After  the  three  top  stories  had  been  com- 
pleted, however,  it  was  decided  to  put  in  a 
conduit  service,  and  in  doing  this  the  wires 
were  placed  in  small  pipes  for  a  distance, 
leading  from  the  corner  of  the  building  to  the 
hallway.  In  doing  this  work  certain  wiring 
and  repairs  became  necessary  in  the  first  and 
second  stories.  The  account  filed  with  the 
petition  sets  forth  each  item  of  work  done 
and  material  furnished  and  the  charge  there- 
for, aggregating  $440.06.  Appellants  insist 
that  this  extra  work  was  of  little  or  no  mag- 
nitude, and  that  a  bill  therefor  for  $440.06, 
which  is  nearly  $200  more  than  the  contract 
price  for  the  work  In  the  three  upper  stories, 
Is  exorbitant  upon  its  face.  And  In  this  con- 
nection it  is  insisted  that  appellees  failed  in 
their  proof  to  substantiate  the  charges.  The 
argument  is  that  the  plaintiffs  failed  to  show 
by  competent  proof  what  work  was  done. 
This  contention,  however,  is  based  upon  the 
fact  that  Harlan  P.  Wellman,  one  of  the 
plaintiffs,  testified  that  his  workmen  would 
turn  In  at  the  end  of  each  day  tickets  or 
slips  showing  what  material  had  been  used 
and  the  time  the  men  had  worked,  and  that 
these  tickets  were  delivered  to  the  bookkeep- 
er who  charged  them  against  the  appellants ; 
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that  Harlan  B.  Wellnian  did  not  know  what 
had  been  done,  and  was'not  a  competent  wit- 
ness to  show  what  had  been  done;  and  that 
the  bookkeeper  did  not  testify. 

The  proof,  however,  farther  shows  that 
Harlan  P.  Wellman  had  Immediate  super- 
vision of  the  work,  and  visited  the  building  ev- 
ery day,  spending  from  one  to  two  hoars  each 
trip  in  supervising  and  directing  the  work. 
He  testified  specifically  to  the  several  Items 
of  the  account  sued  on  showing  that  he  kept 
In  touch  with  the  work,  and  personally  knew 
that  the  account  correctly  showed  the  amount 
of  the  material  and  labor  used  in  the  build- 
ing. He  was  corroborated  by  Dawson  and 
Williams,  two  of  his  workmen. 

When  Harlan  Wellman  had  direct  su- 
pervision of  the  work  and  personally  knew 
what  had  been  done  under  his  direction,  It 
was  competent  for  him  to  show  those  facts. 
The  bookkeeper  knew  nothing  about  the 
work;  she  merely  entered  in  the  book  the 
Items  shown  by  the  slips  returned  to  the  of- 
fice. But  Wellman  spoke  from  personal 
knowledge.  He  did  not  have  to  do  the  work 
himself  or  make  the  entries  upon  the  book 
in  order  to  make  his  testimony  competent. 
He  directed  the  work,  saw  it  while  in  pro- 
cess of  construction,  and  after  It  had  been 
finished,  and  any  one  could  have  made  the 
addition  showing  the  aggregate  of  the  items 
testified  to  by  him. 

On  the  other  hand,  appellants  Introduced 
no  evidence  directly  tending  to  contradict  or 
disprove  the  evidence  of  the  appellees  with 
reference  to  the  labor  and  material  furnish- 
ed and  the  prices  charged  in  the  itemized 
account  Dr.  Salisbury  testified  that  he  did 
not  keep  an  account  of  the  labor  and  mate- 
rial furnished,  but  only  stated  that,  In  his 
opinion  the  labor  and  material  claimed  were 
not  furnished. 

King,  the  architect  in  charge  of  the  work, 
testified  that  he  did  not  keep  an  account,  nor 
did  he  know  the  amount  of  labor  and  mate- 
rial furnished  and  paid  for  by  the  appellees, 
but  gave  his  opinion  that  the  labor  and  ma- 
terial required  in  doing  the  extra  work  on 
the  first  and  second  stories  was  reasonably 
worth  only  $160.  In  this  estimate,  however, 
King  did  not  include  the  labor  and  material 
furnished  in  Installing  the  new  distribution 
system,  wiring  the  'elevator,  putting  in  the 
conduit  pipes,  and  placing  the  wires  therein 
which  ran  from  a  pole  on  the  curb  to  the  top 
of  the  building. 

Appellants  also  introduced  Weller,  an  elec- 
trician from  Huntington,  W.  Va„  who  tes- 
tified as  to  the  unreasonableness  of  the 
charges. 

The  testimony  of  Wellman  and  his  work- 
men was  competent,  and  certainly  tended  to 
sustain  the  plaintiffs'  case.  And  the  same  may 
be  said  of  the  testimony  of  the  defendants  as 
to  this  case.  The  issue  thus  sharply  made  was 
passed  upon  by  the  jury.  The  chief  province 
of  a  Jury  being  to  decide  disputed  questions 
of  fact,  thi3  case  was  most  appropriately 


left  to  Its  decision.  But  It  is  said  that  the 
evidence  or  testimony  of  a  witness,  in  or- 
der to  possess  the  quality  of  proof,  must  have 
fitness  to  induce  conviction,  and  that.  If  It 
is  Inherently  impossible  and  absolutely  at 
variance  with  long-established  and  universal- 
ly recognized  principles  or  physical  laws, 
it  cannot  support  a  verdict;  and  L.  &  N.  R. 
R.  Co.  v.  Chambers,  165  Ky.  708,  178  S.  W. 
1041,  Is  relied  upon  to  sustain  this  view  of 
the  evidence  in  this  case.  In  that  case  Mrs. 
Chambers  testified  that  she  had  been  thrown 
over  the  foot  of  the  bed  in  which  she  was 
sleeping  by  a  car  striking  her  house,  al- 
though It  was  shown  by  all  the  witnesses  and 
the  position  of  the  car  that  It  never  struck 
her  house.  The  court  properly  described  her 
testimony  as  "Inherently  impossible  and  ab- 
solutely at  variance  with  well-established 
and  universally  recognized  physical  laws," 
and  that  there  was  no  evidence  to  sustain 
Mrs.  Chambers'  preposterous  claim.  While 
we  do  not  question  the  rule  announced  in 
the  Chambers  Case,  we  are  satisfied  it  has 
no  application  here,  since  there  was  compe- 
tent evidence  upon  either  side  of  the  Issue ; 
and  to  say  that  the  plaintiff's  evidence  was 
a  mere  dogmatic  assertion  which  did  not  ap- 
peal to  reason,  and  did  not  have  substantive 
and  relevant  consequence,  or  fitness  to  induce 
conviction,  is  to  give  It  an  unwarranted 
meaning  and  application. 

It  Is  further  suggested  that  the  only  way 
the  verdict  of  the  Jury  can  be  explained  is 
that,  when  the  court  withdrew  from  their 
consideration  the  item  of  $266.25,  the  jury 
thought  the  defendant  was  required  to  pay 
only  the  amount  of  their  finding,  and  that 
they  meant  by  their  verdict  to  cover  the  cost 
of  the  work  done  upon  the  entire  five  stories. 
This  suggestion,  however,  is  entirely  volun- 
tary, and  has  no  support  from  the  record. 
The  contract  for  wiring  the  three  top  stories 
at  $265.25  was  not  considered  in  the  testi- 
mony, and  was  not  submitted  to  the  jury; 
on  the  contrary,  tbe  account  for  $440.06,  and 
each  item  thereof,  was  the  sole  subject  of 
the  proof  and  the  instructions. 

We  cannot  agree,  therefore,  that  the  ver- 
dict was  overwhelmingly  against  the  weight 
of  the  evidence,  or  at  all  against  it. 

[3]  2.  Neither  did  the  court  abuse  its  dis- 
cretion in  refusing  a  view  of  the  premises 
to  the  jury.  Section  818  of  the  Code  pro- 
vides as  follows: 

"Whenever,  in  the  opinion  of  the  court,  it  is 
proper  for  the  jury  to  have  a  view  of  real  prop- 
erty which  is  the  subject  of  litigation,  or  of  the 
place  in  which  any  material  fact  occurred,  it 
may  order  them  to  be  conducted  in  a  body,  un- 
der the  charge  of  an  officer,  to  the  place,  which 
shall  be  shown  to  them  by  some  person  appoint- 
ed by  the  court  for  that  purpose.  While  the 
jury  are  thus  absent  no  person,  other  than 
the  person  bo  appointed,  shall  speak  to  them  on 
any  subject  connected  witb^the  trial." 

It  will  be  noticed  that  the  statute  supra 
by  its  terms  provides  for  a  view  by  the  jury 
"whenever,  in  the  opinion  of  the  court,  it 


Digitized  by  Google 


292 


191  SOUTHWESTERN  REPORTER 


la  proper"  for  the  Jury  to  have  a  view  of  real 
property  which  Is  the  subject  of  litigation. 

In  applying  this  statute,  we  have  repeated- 
ly held  that  whether  or  not  the  Jury  may 
view  the  premises  Is  a  matter  largely  In  the 
discretion  of  the  trial  oourt,  and  Its  action 
will  not  be  disturbed  unless  the  discretion 
has  been  abused.  H.  A  C.  Gravel  Road  v. 
Cosby,  103  Ky.  182,  44  8.  W.  639,  19  Ky. 
Law  Rep.  1851;  Central  Asylum  v.  Hauns, 
80  S.  W.  978,  21  Ky.  Law  Kep.  22;  Valley 
T.  P.  Road  Co.  v.  Lyons,  68  S.  W.  602,  22 
Ky.  Law  Rep.  646;  Todd  v.  Cooke,  64  S.  W. 
908,  23  Ky.  Law  Rep.  1528;  Green's  Adm'r 
v.  M.  &  B.  S.  R  R  Co.,  78  S.  W.  439,  25  Ky. 
Law  Rep.  1623 ;  Cohankus  Mfg.  Co.  v.  Rog- 
ers, 96  S.  W.  437,  29  Ky.  Law  Rep.  748; 
City  of  Louisville  v.  Caron,  90  S.  W.  604, 
28  Ky.  Law  Rep.  844;  Crane  v.  Congleton, 
116  S.  W.  341. 

When  it  Is  considered  that  a  great  part  of 
the  material  placed  in  the  building  was  cover- 
ed with  laths  and  plaster,  and  in  lead  pipes, 
and  could  not  have  been  seen  by  the  Jury 
had  they  been  permitted  to  view  the  prem- 
ises, it  cannot  be  said  the  oourt  abused  its 
discretion  in  this  respect  Indeed,  we  are 
persuaded  the  Jury  could  have  formed  but 
an  Imperfect  idea  concerning  the  material 
furnished  and  work  done  by  a  superficial 
Inspection  thereof  after  It  had  been  com- 
pleted. 

[4]  8.  Furthermore,  it  is  insisted  that  the 
court  erroneously  submitted  the  case  for  a 
Judgment  against  Sirs.  Salisbury,  upon  the 
ground  that  there  is  nothing  In  the  record 
showing  any  order  from  her,  or  from  any 
one  authorized  to  act  for  her,  directing  the 
appellees  to  do  the  work  sued  for.  Mrs. 
Salisbury  owned  the  lot  and  the  building,  In 
which  Dr.  Salisbury,  her  husband,  had  an 
interest  There  is  no  contention  that  Dr. 
Salisbury  was  not  acting  for  himself  and 
his  wife,  or  that  the  architect  was  not  act- 
ing for  them.  Since  the  enactment  of  sec- 
tion 2128  of  the  Kentucky  Statutes  (act  of 
1894)  married  women  have  the  same  power 
as  unmarried  women  or  men  to  create  liens 
upon  their  property  for  its  Improvement; 
and,  where  a  married  woman  accepts  the 
material  and  work  placed  upon  her  property, 
the  law  Implies  a  promise  upon  her  part  to 
pay  for  them.  Tarr  v.  Mulr,  107  Ky.  283, 
53  S.  W.  663,  21  Ky.  Law  Rep.  988 ;  Johnson 
v.  Bush,  64  S.  W.  628,  65  S.  W.  158,  23  Ky. 
Law  Rep.  1899;  Deering  v.  Veal,  78  S.  W. 
886,  25  Ky.  Law  Rep.  1809;  Black  v.  Mo 
Carley,  126  Ky.  825,  104  S.  W.  987,  31  Ky. 
Law  Rep.  1198;  Jefferson  v.  Hopson  Bros., 
84  S.  W.  640,  27  Ky.  Law  Rep.  140;  Hart  v. 
Bank  of  Russellvllle,  127  Ky.  424,  105  S.  W. 
934,  32  Ky.  Law  Rep.  338;  Third  National 
Bank  v.  Tierney,  128  Ky.  845,  110  S.  W.  293, 
18  L.  R.  A.  (N.  6.)  81,  33  Ky.  Law  Rep.  418; 
Swearlngen's  Ez'r  v.  Tyler,  132  Ky.  466, 
116  S.  W.  831;  Thomas  v.  Boston  Banking 


Co.,  167  Ky.  476,  163  S.  W.  480;  Longnecker 
v.  Bondurant  173  Ky.  427, 191  S.  W.  286. 

[6]  4.  Finally,  It  is  insisted  that  under  the 
amended  petition  there  was  a  fatal  variance 
between  the  pleadings  and  the  proof,  since  it 
Is  contended  that  where  there  is  a  special 
contract  to  do  work,  the  suit  must  be  upon 
the  contract,  and  not  upon  the  account  or 
implied  contract 

There  are  several  answers  to  this  conten- 
tion. Under  section  129  of  the  Code,  no 
variance  between  the  <  pleadings  and  the 
proof  Is  material  which  does  not  mislead  a 
party  to  his  prejudice  in  maintaining  his 
action  or  defense  upon  the  merits;  and  the 
party  who  claims  to  have  been  so  misled 
must  show  that  fact  to  the  satisfaction  of  the 
court,  whereupon  the  court  may  order  the 
pleading  to  be  amended  upon  such  terms  as 
may  be  Just  Bat  since  the  appellants 
made  no  claim  in  the  circuit  court  that  they 
were  misled  by  the  pleading,  and  did  not 
ask  for  a  continuance,  they  were  not  preju- 
diced, even  though  it  should  be  said,  for  the 
sake  of  the  argument  that  there  was  a  ma- 
terial variance. 

[>]  6.  Furthermore,  the  appellants  cannot 
now  raise  the  question  of  variance,  since  It 
was  not  made  a  ground  for  a  new  trial.  Hat- 
field v.  Adams,  123  Ky.  428,  96  8.  W.  683, 
29  Ky.  Law  Rep.  880;  Acme  Mills  ft  Eleva- 
tor Co.  v.  Rives,  141  Ky.  783,  133  S.  W.  786  ; 
L.  ft  N.  R  R.  Co.  v.  Wllklns,  143  Ky.  575, 
136  S.  W.  1023,  Ann.  Cas.  1912D,  518;  City 
of  Frankfort  v.  Buttimer,  146  Ky.  818,  143 
a  W.  410;  L.  ft  N.,  R  R.  Co.  v.  Common- 
wealth, 168  Ky.  773,  166  S.  W.  237;  Ken- 
tucky Traction  ft  Ter.  Co.  v.  IPeel,  160 
Ky.  240,  169  S.  W.  689;  Cowan  v.  Dillon, 
163  Ky.  498,  173  S.  W.  1160. 

The  purpose  of  this  beneficent  rule  of 
practice  is  to  give  the  dreuit  court  an  op- 
portunity to  correct  any  errors  committed 
upon  the  trial  before  this  court  can  be  call- 
ed upon  to  do  so. 

Judgment  affirmed 


CLARKE  et  aL  v.  ELLIS  et  aL 
(Court  of  Appeals  of  Kentucky.  Jan.  30,  1917.) 

1.  Reference  <©=>8(1)— Accounts— Pabtitiok. 

A  petition,  in  a  suit  to  have,  heirs  charged 
with  advancements,  for  a  division  of  land  de- 
scribed in  a  suit  for  partition,  and  for  a  settle- 
ment of  the  accounts  of  the  administrators,  al- 
leging that  the  land  could  not  be  divided  with- 
out materially  impairing  its  value,  and  that  the 
decedent  left  a  large  amount  of  personal  prop- 
erty which  was  in  the  hands  of  the  administra- 
tors who  had  not  made  any  settlement,  and  that 
defendants  had  received  large  advancements 
with  which  they  should  be  charged  in  the  settle- 
ment of  the  estate,  did  not  allege  facts  suffi- 
cient to  authorize  a  reference  In  the  case  to  a 
master  commissioner  to  settle  the  accounts  of 
the  two  administrators,  and  a  demurrer  thereto 
was  properly  sustained. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  §{  13,  14,  20;  Dec.  Dig.  «=>8(1).] 


6=3For  other  cases  see  same  topic  and  KKY-WUMBHR  to  all  Kay-Numbared  Digests  and  Indsxss 

Digitized  by  Google 


Ky.)  CLARKE 

•J.  Pabtition  <8=»27— Abatement  —  Ahotheb. 

Action  Pending— Idkntity  of  Issues. 
Where  the  parties  in  a  settlement  suit  were 
the  same,  but  reversed,  aa  in  a  pending  partition 
suit,  and  the  only  issues  involved  in  both  suits 
were  questions  of  proper  partition  and  advance- 
ments, the  settlement  suit  vras  properly  abated 
because  of  the  pendency  of  the  partition  suit. 

[Ed.  Note.— For  other  cases,  see  Partitiou, 
Dec  Dig.  <8=>27.] 

Appeal  from  Circuit  Court,  McLean 
County. 

Suit  by  Julia  Clarke  and  others  against 
Amanda  J.  Bills  and  others.  From  a  Judg- 
ment sustaining  a  plea  In  abatement  and  dis- 
missing the  petition,  plaintiffs  appeal  Af- 
firmed. 

Wm,  B.  Noe,  of  Calhoun,  and  Ben  D. 
Bingo,  of  Owensboro,  for  appellants.  Joe  H. 
Miller  and  R.  Alexander,  both  of  Calhoun, 
for  appellees. 

CLAX,  C  On  January  81,  1816,  O.  B. 
Ellis  died  intestate,  a  resident  of  McLean 
county.  At  the  time  of  his  death  he  was  the 
owner  of  certain  personal  property  and  of 
several  tracts  of  land.  His  widow,  Amanda 
J.  Ellis,  waived  her  right  to  qualify  as  ad- 
ministratrix, and  on  her  motion  T.  B.  Ellis 
and  C.  W.  Bills,  sons  of  the  intestate,  were 
appointed  administrators.  On  February  21, 
1916,  Amanda  J.  Ellis,  the  widow  of  the  in- 
testate, together  with  0.  W.  Ellis,  T.  E.  Ellis, 
Mary  N.  Bell,  8.  O.  Ellis,  and  C.  O.  Bills,  and 
their  respective  husbands  and  wives  filed 
suit  in  the  McLean  county  court  against  Julia 
Clarke,  Vina  Short,  and  Sallle  Plain,  and 
their  respective  husbands,  to  have  dower 
allotted  to  Amanda  J.  Ellis,  widow  of  the  de- 
cedent, and  the  remainder  of  the  land  parti- 
tioned among  his  eight  children.  On  March 
6,  1916,  Julia  Clarke  and  the  other  defend- 
ants in  said  action  filed  their  answer  con- 
troverting certain  allegations  of  the  petition, 
and  alleging  that  daring  his  lifetime  the  de- 
cedent C.  B.  Ellis  had  made  large  advance- 
ments to  T.  B.  Ellis,  S.  0.  Bills,  C.  G.  Bills, 
C.  W.  Ellis,  and  Mary  N.  Bell,  and  that  said 
children  were  not  entitled  to  any  portion  of 
the  land  or  personal  estate  of  C.  B.  Ellis 
until  the  other  children  were  equalized.  At 
the  same  time,  they  made  a  motion  to  have 
the  case  transferred  to  the  McLean  circuit 
court  The  motion  was  sustained  on  the 
same  day  and  the  action  transferred.  On 
March  1, 1916,  Julia  Clarke  and  her  husband, 
J.  W.  Clarke,  Vina  Short  and  her  husband, 
H.  R.  Short,  and  Sallle  Plain  and  her  hus- 
band, E.  P.  Plain,  all  of  whom  were  defend- 
ants In  the  salt  filed  In  the  McLean  county 
court,  brought  salt  against  the  plaintiffs  In 
the  latter  action,  and  T.  E.  Bills  and  O.  W. 
Ellis,  administrators  of  the  estate  of  0.  E. 
Ellis,  to  have  T.  B  Bills,  O.  G.  Bills,  C.  W. 
Ellis,  S.  O.  Ellis,  and  Mary  N.  BeU  charged 
with  advancements  and  for  a  division  of 
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the  same  land  described  In  the  salt  for  par- 
tition in  the  county  court,  and  for  a  settle- 
ment of  the  accounts  of  the  administrators. 
The  petition  alleged  that  the  land  could  be 
divided  without  materially  Impairing  its 
value,  that  the  decedent  left  a  large  amount 
of  personal  property,  the  exact  amount  of 
which  the  plaintiffs  were  unable  to  state, 
but  that  the  same  had  come  into  the  hands 
of  the  administrators,  and  they  had  not  yet 
made  any  settlement  The  petition  also  al- 
leged that  plaintiffs  were  not  advised  as  to 
the  amount  of  debts,  if  any,  that  the  dece- 
dent owed  at  the  time  of  his  death.  It  was 
further  alleged  that  the  defendants  above 
mentioned  had  received  large  advancements, 
and  that  in  the  settlement  of  the  estate  they 
should  be  charged  therewith  so  that  the  es- 
tate could  be  equitably  and  equally  divided 
among  the  parties,  according  to  their  respec- 
tive interests.  The  petition  concluded  with 
the  prayer  that  the  case  be  referred  to  the 
master  commissioner  to  ascertain  and  report 
the  amounts  of  the  several  advancements 
made  to  the  defendants,  and  to  make  settle- 
ment with  the  administrators.  On  March 
20,  1916,  the  defendants,  Amanda  J.  Bills 
and  others,  demurred  to  that  portion  of  the 
petition  seeking  to  have  the  case  referred  to 
the  master  commissioner  to  settle  the  estate 
of  O.  B.  Ellis,  and  the  demurrer  was  sustain- 
ed. On  March  21st,  the  defendants  filed  a 
plea  in  abatement,  based  on  the  pendency  of 
the  suit  In  the  county  court  which  was  there- 
after transferred  to  the  circuit  court.  The 
circuit  court  sustained  the  plea  in  abatement 
and  entered  an  order  dismissing  the  petition. 
Plaintiffs  appeal. 

[1]  For  the  purpose  of  convenience  we 
shall  refer  to  the  suit  originally  brought  in 
the  county  court,  and  thereafter  transferred 
to  the  circuit  court  as  the  "partition  suit," 
and  to  the  suit  brought  by  plaintiffs  in  the 
circuit  court  as  the  "settlement  suit"  To 
sustain  the  plea  of  another  action  pending, 
It  is  essential  that  it  shall  appear,  not  only 
that  there  is  a  prior  action  pending  between 
substantially  .the  same  parties,  but  also  that 
the  cause  or  causes  of  action  and  the  issues 
involved  are  substantially  the  same  in  the 
two  suits.  1  0.  J.  i  80,  page  61 ;  Common- 
wealth v.  Southern  Pac.  Co.,  127  Ky.  358, 
105  S.  W.  466,  82  Ky.  Law  Rep.  259;  Bngle 
v.  Tennis  Coal  Co.,  125  Ky.  239,  "101  S.  W. 
309,  30  Ky.  Law  Rep.  1260 ;  Flint  v.  Spurr, 
17  B.  Mon.  499;  Jones  v.  Henry,  3  Lltt  46; 
Maynard  v.  Cowning,  105  S.  W.  114,  31  Ky. 
Law  Rep.  1340;  B.  F.  Johnson  Pub.  Co.  v. 
Commonwealth,  97  S.  W.  749,  30  Ky.  Law 
Rep.  148;  Row  v.  Johnson,  78  S.  W.  906,  25 
Ky.  Law  Rep.  1799;  Somerset  Nat  Bank- 
ing Co.  v.  Adams,  72  S.  W.  1125,  24  Ky.  Law 
Rep.  2083;  Foster  v.  Foster,  71  S.  W.  524, 
24  Ky.  Law  Rep.  1396;  Mattingly  v.  Elder, 
44  S.  W.  215,  19  Ky.  Law  Rep.  1645;  Goff 
v.  Wllburn,  24  S.  W.  871,  15  Ky.  Law  Rep. 
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614.  Plaintiffs  contend  that  the  plea  In 
abatement  was  Improperly  sustained,  be- 
cause the  two  suits  did  not  Involve  the  same 
Issues  and  were  not  between  the  same  par- 
ties. The  point  Is  made  that  two  of  the 
plaintiffs  in  the  partition  suit  were  made 
parties  defendant  in  a  representative  capaci- 
ty in  the  settlement  suit,  and  that  in  addi- 
tion to  the  Issues  involved  in  the  partition 
suit  the  settlement  suit  Involved  the  further 
question  of  the  settlement  of  the  accounts  of 
the  administrators.  In  our  opinion,  the  peti- 
tion in  the  settlement  suit  did  not  allege  facts 
sufficient  to  authorize  a  reference  of  the 
case  to  the  master  commissioner  to  settle  the 
accounts  of  the  two  administrators.  That 
being  true,  the  demurrer  thereto  was  prop- 
erly sustained. 

[2]  With  this  feature  eliminated,  there 
were  left  two  suits  in  which  the  only  Issues 
involved  were  the  questions  of  proper  parti- 
tion and  advancements.  The  plaintiffs  In  the 
partition  suit  were  the  defendants  in  the 
settlement  suit,  while  the  plaintiffs  in  the 
settlement  suit  were  the  defendants  in  the 
partition  suit  The  parties  being  .the  same 
and  the  causes  of  action  and  the  Issues  In- 
volved being  precisely  the  same  in  the  two 
suits,  the  trial  court  did  not  err  in  holding 
that  the  alleged  settlement  suit  should  be 
abated  because  of  therendency  of  the  parti- 
tion suit 

Judgment  affirmed. 


CARTER  et  al.  v.  ELK  COAL  CO.  et  aL 
(Court  of  Appeals  of  Kentucky.  Jan.  23,  1917.) 

1.  Adverse  Possession  «=>  28— Requisites— 
Gutting  Timber— Wild  Laud. 

Where  plaintiffs'  only  act  of  dominion  over 
wild  land  in  its  original  state  was  cutting  of 
timber,  and  their  only  claim  to  the  land  rest- 
ed on  their  belief  that  the  crest  of  a  spur  with 
its  meanders  was  the  line,  instead  of  a  straight 
line  between  two  monuments  named,  they  can- 
not recover  the  land  between  the  two  lines  on 
the  ground  of  adverse  holding. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  Si  112,  113;  Dec.  Dig.  «=> 
23.] 

2.  Trespass  <©=> 20(1)— Title  of  Plaintiff. 

In  an  action  for  trespass  and  removal  of 
coal  from  wild  lands,  plaintiffs  must  establish 
their  ownenship  of  the  land  either  by  paper  title 
or  by  adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  Si  32,  83;  Dec.  Dig.  «=»20(1).] 

3.  Boundaries  <§=»3(3)  —  Conflicting  De- 
scription —  Natural  Objects  —  Courses 
and  Distances. 

Where  a  patent  of  land  describes  natural 
objects  in  the  boundary  and  there  are  no  mark- 
ed objects  on  the  line  between  the  objects  men- 
tioned, the  line  must  run  in  a  straight  line  be- 
tween the  named  corners,  although  it  may  run 
in  a  different  course  than  described  and  for  a 
longer  distance  than  the  patent  indicated. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  SS  6-19;  Dec.  Dig.  «=>3(3).] 


4.  Boundaries  @=>40(1)  —  Determination  — 

Question  of  Daw  or  Fact. 
Although  the  location  of  a  corner  or  line 
in  a  deed  is  a  matter  of  fact  for  the  jury, 
where  the  location  of  a  line  in  a  patent  between 
two  corners  described  and  existing  depended  en- 
tirely upon  the  construction  to  be  given  the  de- 
scription in  the  patent,  it  was  a  question  of  law. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  Si  196-203 ;  Dec.  Dig.  «S=>40(1).] 

8.  Evidence  <s=>568(1)  —  Opinions  —  Ques- 
tions of  Law. 

In  determining  the  location  of  lines  in  a 
land  patent  as  a  matter  of  law,  the  opinion  of 
surveyors  is  of  no  more  weight  than  that  of  an- 
other witness;  as  questions  of  law  are  not  to 
be  determined  bjt  opinions  of  witnesses. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent  Dig.  S  2392;  Dec.  Dig.  «=>568(1).] 

6.  Boundaries  «=>3(3)  —  Construction  — 
'Rule  —  Conflicting  Elements  —  Natural 
Objects— Ooubbes  and  Distances. 

In  determining  the  location  of  boundaries, 
the  natural  permanent  or  marked  objects  call- 
ed for  in  a  deed  control  courses  and  distances 
when  there  is  a  conflict 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  SS  6-19 ;  Dec.  Dig.  «=»3(8)J 

7.  Boundaries  «=»3(8)  —  Conflicting  Ele- 
ments—Plats. 

In  the  case  of  a  conflict  between  courses  and 
distances  in  field  notes  and  those  described  in 
a  plat  to  the  land,  the  form  of  the  plat  made 
by  the  surveyor  is  entitled  to  weight  to  deter- 
mine the  lines  only  when  they  are  not  controlled 
by  natural  monuments. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  Si  34-37;  Dec.  Dig.  <9=»3(8).] 

&  Boundaries  cj=»4  —  Construction  —  Lan- 
guage—"Down  the  Spue." 
Where  a  land  patent  described  one  line  of 
the  tract  as  beginning  at  a  sugar  tree,  thence 
"down  the  spur"  to  a  sourwood,  and  giving 
the  course  and  distance,  "down  the  spur  did 
not  mean  that  the  line  should  run  with  the 
meanders  of  the  ridge  of  the  spur,  but  that  it 
should  run  in  a  straight  line  between  the  per- 
manent objects  mentioned  as  corners. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  Si  42,  48;  Dec  Dig.  «=»4.] 

9.  Boundaries  <S=36(3)— Plats— Evidence— 
Admissibility. 

The  original  plat  of  the  surveyor  who  sur- 
veyed the  land  patented  is  admissible  in  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  S§  166,  167;  Dec.  Dig.  <8=36<3).] 

Appeal  from  Circuit  Court,  Bell  County. 

Action  by  Florence  A.  Carter  and  others 
against  the  Elk  Coal  Company  and  others. 
Judgment  for  the  defendants,  and  plaintiffs 
appeal.  Affirmed. 

William  Low  and  Metcalf  ft  Jeffries,  all 
of  Pineville,  for  appellants.  James  M.  Gil- 
bert and  D.  B.  Logan,  both  of  Pineville,  for 
appellees. 

CARROLL  J.  This  suit  was  brought  by 
the  appellants  to  recover  from  the  appellees 
$6,600,  the  value  of  coal  alleged  to  have  been 
wrongfully  taken  by  the  appellees  from  land 
claimed  by  the  appellants.  The  title  of  the 
appellants  to  the  land  from  which  the  coal 
was  taken  was  put  in  issue  by  the  appellees, 
who  themselves  set  up  ownership  of  the  land, 
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and  on  a  trial  before  a  Jury,  after  the  evi- 
dence for  the  appellants  was  all  In,  the  trial 
judge  directed  a  verdict  for  the  appellees. 

The  appellants  claim  the  land  under  a  pat- 
ent Issued  to  Benjamin  Goodln  in  1853.  The 
Goodln  patent  purports  to  contain  100  acres 
and  the  surrey  shows  that  the  boundaries  are 
marked  by  seven  lines,  but  it  is  agreed  by  both 
parties  that  the  only  line  in  dispute  is  the  fifth 
line,  beginning  "at  a  sugar  tree  at  the  bead 
of  Dean's  branch;  thence  S.  85  B.  350  poles 
down  the  spur  between  Goodln's  and  Dean's 
branch  to  a  sourwood."  On  the  correct  loca- 
tion of  this  line  depend  the  rights  of  the 
parties.  If  this  line  should  be  ran  as  claim- 
ed by  the  appellants,  the  record  before  us 
shows  that  the  land  from  which  the  coal  in 
question  was  taken  lies  within  the  boundary 
of  the  Goodln  patent  but  if  this  fifth  line 
should  be  located  according  to  the  contention 
of  appellees,  which  was  upheld  by  the  trial 
court,  the  land  from  which  the  coal  in  ques- 
tion was  taken  lies  outside  of  the  Goodln 
patent  as  shown  by  the  evidence  in  this  rec- 
ord. 

There  is  no  dispute  between  the  parties 
that  the  sugar  tree  and  the  sourwood  are 
well  established  corners  in  the  Goodln  patent: 
The  controversy  between  them  grows  out 
of  the  fact  that  the  appellants  insist  that 
the  line  between  the  sugar  tree  and  the  sour- 
wood should  follow  with  its  meanders  the  top 
or  crest  of  the  spur  that  extends  from  the 
sugar  tree  to  the  sourwood  and  that  lies  be- 
tween Goodln's  branch  and  Dean's  branch, 
running  In  a  southeasterly  direction  from 
the  sugar  tree  to  the  sourwood;  while  the 
appellees  contend  that  a  straight  line  should 
be  run  from  the  sugar  tree  to  the  sourwood. 
The  accompanying  map  shows  the  location  of 
the  objects  named  and  the  spur,  together 
with  the  straight  line  between  the  sugar  tree 
and  sourwood,  and  illustrates  the  difference 
that  would  result  In  running  the  line  between 
these  two  points  with  the  spur  and  on  a 
straight  line. 


[1]  Before,  however,  taking  up  the  discus- 
sion of  this  question,  which  Is  the  real,  and 
we  might  say  the  only  material,  question  In 
the  case,  we  may  stop  to  notice  the  other 
contention  raised  by  counsel  for  appellants 
that  a  line  running  with  the  top  or  crest  of 
the  spur  and  following  Its  meanders  between 
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the  sugar  tree  and  sourwood  should  be  treat- 
ed as  the  fifth  line  in  the  Goodln  patent,  be- 
cause the  appellants  and  those  under  whom 
they  hold  claim  to  the  top  of  the  spur  with 
its.  meanders  between  these  points,  and  have 
been  In  the  adverse  possession  of  the  land 
In  controversy,  which  lies  between  the 
straight  line  and  the  top  of  the  spur  for  such 
a  length  of  time  as  to  invest  them  with  title, 
although  it  should  be  held  that  the  fifth  line 
of  this  survey  should  be  run  as  a  straight 
line  from  the  sugar  tree  to  the  sourwood. 
But  an  examination  of  the  evidence  satisfies 
us  that  this  claim  of  adverse  possession  of 
the  land  that  lies  between  this  straight  line 
and  the  top  of  the  spur,  if  the  straight  line 
be  the  correct  line,  is  not  based  on  facts  suf- 
ficient to  satisfy  the  requirements  of  the  law 
in  reference  to  holding  land  by  adverse  pos- 
session. 

The  evidence  shows  that  no  part  of  the 
land  lying  between  the  straight  line  and  the 
spur  has  ever  been  inclosed  by  fencing  or 
cleared  or  cultivated  or  occupied  by  a  resi- 
dence or  outbuilding.  It  has  always  remain- 
ed In  its  wild,  original  state,  except  that 
occasionally  the  appellants  and  those  under 
whom  they  claim  cut  timber  on  this  land. 

The  appellants  say  in  their  evidence  that 
they  always  claimed  to  own  the  land  to  the 
crest  of  the  spur,  and  with  Its  meanders  be- 
tween the  sugar  tree  and  the  sourwood; 
but  this  was  because  they  believed  that  was 
the  line  between  these  two  points.  But  they 
do  not  assert  title  to  any  land  not  covered 
by  the  Goodln  patent.  It  will  thus  be  Been 
that  their  claim  of  adverse  possession  rests 
entirely  on  the  fact  that  they  believed  that 
the  spur  with  Its  meanders  was  the  line,  and 
of  course,  If  the  spur  with  Its  meanders  Is 
the  line,  then  the  appellants  are  entitled  to 
the  land  In  controversy  under  the  Goodln 
patent  and  to  the  coal  taken  therefrom;  but 
If  this  Is  not  the  line,  they  cannot  recover 
on  the  ground  of  adverse  holding. 

[2]  We  may  also  set  aside  as  unimportant 
the  contentions  that  Reynolds  and:  Megaffey, 
who  secured  a  patent  for  land  lying  on 
Dean's  branch  north  of  the  spur,  In  survey- 
ing and  locating  their  patent,  stopped  at 
the  crest  of  the  spur  and  made  It  the  souther- 
ly boundary  line  of  their  land,  and  that 
Daniel  Megaffey,  In  a  controversy  that  arose 
a  few  years  ago  between  him  and  Florence 
A.  Carter,  one  of  the  appellants,  conceded 
that  the  Goodln  patent  extended  to  the  crest 
of  the  spur,  because  the  rights  of  the  parties 
in  this  litigation  are  not  to  be  determined 
by  what  Megaffey  and  Mrs.  Carter  agreed  to 
or  by  the  location  of  the  lines  of  the  patent 
Issued  to  Reynolds  and  Megaffey.  The  appel- 
lants can  establish  their  ownership  of  this 
land  only  in  two  ways,  that  is,  by  paper 
title  or  by  adverse  possessiou,  and,  according 
to  our  view  of  the  evidence,  they  must  de- 
pend on  their  paper  title;  In  other  words 
on  the  Goodln  patent. 

The  evidence  shows  that  this  spur,  which 
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may  also  be  called  a  high  ridge,  has  Its 
origin  in  the  side  of  a  mountain  at  or  near 
the  sugar  tree,  and  runs  thence  In  uneven 
and  Irregular  lines  to  the  sonrwood.  Follow- 
ing the  meanders  of  the  spur  the  distance 
from  the  sugar  tree  to  the  sonrwood  is  460 
poles,  while  the  distance  on  a  straight  line 
between  these  two  points  running  S.  69%*  E. 
is  427  poles.  It  will  be  observed  that  the 
course  of  the  fifth  line  as  shown  by  the  pat- 
ent is  S.  85°  E.  350  poles,  but  neither  this 
course  nor  distance  would  take  the  line  from 
the  sugar  tree  to  the  sonrwood.  It  Is  shown 
on  the  accompanying  map  that  a  line  running 
S.  85s  E.  350  poles  beginning  at  the  sugar 
tree  would  run  practically  with  the  spur 
until  the  spur  makes  a  sharp  turn  that  takes 
It  down  to  the  sonrwood.  So  that  neither  a 
straight  line  nor  a  line  with  the  spur  could 
be  run  from  the  sugar  tree  to  the  sonrwood 
on  the  courses  and  distances  designated  in 
the  patent. 

[3]  But  this  fact  Is  not  so  important,  be- 
cause, it  being  admitted  that  the  sugar  tree 
and  the  sourwood,  which  are  yet  on  the 
ground,  are  corners  in  the  patent,  the  line 
must  be  nun  from  one  of  these  corners  to 
the  other  on  a  straight  line,  although  It  may 
run  on  a  different  course  and  describe  a 
much  longer  distance  between  these  two 
points  than  the  patent  indicates,  as  there  are 
no  corners  or  marked  objects  on  this  fifth 
line  between  the  sugar  tree  and  sourwood. 

[4]  Some  question  is  made  that  the  trial 
court  should  have  submitted  to  a  jury  the 
issue  as  to  whether  this  line  should  run 
with  the  crest  of  the  spur  and  its  meanders 
or  on  a  straight  line,  but  we  do  not  find  our- 
selves able  to  agree  with  counsel  in  this 
position.  Wfe  think  the  location  of  this  line, 
in  view  of  the  fact  that  there  is  no  dispute 
as  to  the  corner,  depends  entirely  on  the 
construction  to  be  given  to  the  description  in 
the  patent  of  the  fifth  line,  and,  this  being 
so,  it  was  purely  a  question  of  law. 

Thus,  In  Thornberry  v.  Churchill,  4  T.  B. 
Mon.  29, 16  Am.  Dec.  125,  the  court,  in  holding 
that  the  proper  construction  of  muniments  of 
title,  when  there  was  no  dispute  as  to  the 
corners,  was  a  matter  for  the  court,  said: 

"The  expressions  and  proper  constructions  of 
deeds,  patents,  and  written  muniments  of  title, 
and  the  aptitude  of  documents  and  papers  re- 
ferred to,  to  satisfy  such  words  of  reference,  are 
matters  in  law/' 

In  Cockrell  v.  McQulnn,  4  T.  B.  Mon.  61, 
the  court  said: 

"In  cases  of  boundary  which  depend  upon  the 
swearing  of  witnesses,  it  would,  no  doubt,  be 
incompetent  for  the  court,  by  any  sort  of  in- 
structions, that  might  be  given,  to  withdraw 
from  the  jury  a  decision  upon  the  weight  of  the 
testimony  and  the  facts  which  the  testimony 
conduces  to  establish.  The  actual  position  and 
identity  of  the  boundary  in  such  a  case  would 
be  exclusively  a  question  of  fact  for  the  consid- 
eration and  determination  of  the  jury,  and  not 
the  court.  But  the  case  now  under  considera- 
tion is  not  one  of  that  sort.  The  question  for 
our  consideration  involves  no  inquiry  into  the 
testimony  of  witnesses,  or  any  decision  upon 


the  facts  which  such  evidence  conduces  to  prove; 
but,  on  the  contrary,  it  barely,  in  the  absence 
of  all  parol  evidence  as  to  marked  lines,  pre- 
sents for  the  determination  of  the  court  the 
construction  of  the  calls  for  boundary  mentioned 
in  the  patent  of  Reynolds,  and  surely  none  will 
pretend  that  the  legal  construction  of  a  patent 
is  not  a  matter  proper  for  the  decision  of  a 
court  whose  province  it  is  to  decide  all  ques- 
tions of  law. 

In  Pendergrass  v.  L.  &  N.  R.  R.  Co,  164 
Ky.  740,  176  S.  W.  177.  the  court  said: 

"Where  the  location  of  the  lines,  according  to 
each  theory  of  a  survey,  is  not  disputed,  and 
the  proper  method  of  making  the  survey  is  the 
only  question  involved,  the  question  is  one  of 
law  for  the  courts,  and  not  of  fact  for  the  jury." 

To  the  same  effect  are  City  of  Georgetown 
v.  Lynn,  165  Ky.  840,  178  S.  W.  1085;  May 
v.  Wolf  Valley  Coal  Co.,  167  Ky.  525,  180  S. 
W.  781. 

It  may  here  be  said  that  It  is  difficult  In 
many  cases  to  determine  when  the  location 
of  a  boundary  is  a  question  of  law  for  the 
court  and  when  a  question  Of  fact  for  the 
Jury.  If  the  issue  is  the  correct  location  of  a 
lost  corner  or  a  lost  line,  or  there  is  a  dispute 
as  to  where  a  corner  is,  or  as  to  the  location 
of  a  line,  and  this  dispute  grows  out  of  facta 
that  are  not  apparent  on  the  face  of  the 
patent  or  deed,  then  the  question  is  for  the 
Jury. 

Thus  it  is  said  in  9  Corpus  Juris,  289: 

"What  are  boundaries  is  a  matter  of  law 
for  the  court ;  where  they  are,  a  matter  of  fact 
for  the  determination  of  the  jury,  under  proper 
instructions  from  the  court,  unless  the  facts 
are  admitted,  or  not  in  dispute,  and  the  only 
question  involved  is  the  correct  application  of 
well-known  principles  of  law  to  the  facts.  In 
this  event  the  question  of  location  of  boundary 
is  for  the  court  As  otherwise  expressed,  the 
determination  as  to  what  boundary  was  intend* 
ed  by  the  terms  of  the  instrument  is  a  question 
for  the  court,  while  its  identity  is  a  question 
of  fact  for  the  jury." 

Illustrative  cases  on  this  subject  are  Dim- 
mitt  v.  Lashbrook,  2  Dana,  1;  Cockrell  v. 
McQulnn,  4  T.  B.  Mon.  61;  Burt  &  Brabb 
Lumber  Co.  v.  Wilson,  93  8.  W.  906,  29  Ky. 
Law  Rep.  488;  Thurman  v.  Leach,  116  S. 
W.  300;  Sale  v.  Pulaski  Stave  Co.,  117  S.  W. 
404 ;  Kerr  v.  De  Laney,  91  S.  W.  286,  28  Ky. 
Law  Rep.  1140 ;  City  of  Georgetown  v.  Lynn, 
165  Ky.  840,  178  S.  W.  1085;  May  v.  Wolf 
Valley  Coal  Co.,  167  Ky.  525,  180  S.  W.  781 ; 
Ramsey  v.  Morrow,  133  Ky.  486,  118  S.  W. 
296;  Middlesborough  Town  &  Lands  Co.  v. 
Hurst,  148  Ky.  316, 146  S.  W.  723 ;  Louisville 
Property  Co.  v.  Lawson,  156  Ky.  288,  160  S. 
W.  1034. 

But  In  the  case  we  have  there  is  no  dis- 
pute about  the  location  of  corners,  nor  Is 
there  any  room  for  dispute  as  to  where  the 
line  runs,  because  the  patent  as  well  as  the 
plat  calls  for  a  straight  line  from  one  known 
corner  to  another  known  corner  without  any 
intervening  corners.  We  again  repeat  that  the 
only  question  in  the  case  is:  How  should  this 
line  be  run  between  the  sugar  tree  and  the 
sourwood? 
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EL  S.  Carter,  In  describing  this  spur,  said 

that: 

"It  is  a  long,  continuous  spur,  very  regular  in 
its  trend  and  sloping  gradually  with  a  few 
slight  elevations  and  depressions  running  to- 
ward the  waters  of  Greasy  creek." 

He  further  said  It  was  generally  a  high 
ridge  and  starting  out  of  a  mountain  at  or 
near  the  sugar  tree.  He  also  said  that  the 
sugar  tree  stands  near  the  top  of  the  ridge 
a  little  on  the  Dean  branch  side.  Speaking 
of  the  sourwood,  he  said  it  was  near  the  base 
of  the  spur ;  in  other  words,  according  to  his 
testimony,  the  sugar  tree  may  be  said  to 
stand  at  one  end  of  the  spur  and  the  sour- 
wood  at  the  other,  the  sugar  tree  at  a  high 
point  and  the  sourwood  at  a  low  point. 

E.  L.  Blakeman,  the  surveyor  who  made 
the  map  which  accompanies  the  record,  said 
that  the  patent  calling  for  the  fifth  line  8. 85° 
E.  350  poles  for  the  first  three-quarters  of  a 
mile  of  this  line  runs  practically  on  top  of 
the  ridge  and  Just  a  little  over  It  In  some 
places,  and  a  little  under  it  In  some  places; 
that  In  making  the  survey  he  considered  it 
to  be  correct  surveying  according  to  the  pat- 
ent to  run  the  fifth  line  with  the  top  of  the 
ridge  from  the  sugar  tree  to  the  sourwood. 
In  describing  this  spur  or  ridge,  as  he  called 
It,  he  said  It  was  a  high  ridge  with  a  well- 
defined  watershed  on  the  top,  forming  the 
watershed  between  Goodln's  branch  on  the 
one  side  and  Dean's  branch  on  the  other; 
that  the  sugar  tree  was  not  quite  on  top  of 
the  ridge,  but  about  2  poles  over  on  the  Dean 
branch  side;  that  the  ridge  from  the  sugar 
tree  to  the  sourwood  is  a  continuous,  unbroken 
elevation  that  declines  very  rapidly  from  a 
point  about  100  poles  from  the  sourwood  un- 
til It  reaches  the  sourwood.  On  cross-exam- 
ination he  said  that,  according  to  his  view, 
this  line  should  be  run  with  the  spur  from 
the  sugar  tree  to  the  sourwood,  and  that  he 
increased  the  distance  and  the  acreage  over 
that  described  in  the  patent  by  running  on 
top  of  the  spur  instead  of  down  the  spur, 
and  that  it  was  460  poles  following  the  mean- 
ders of  the  crest  of  the  spur  from  the  sugar 
tree  to  the  sourwood. 

The  following  questions  and  answers  in  the 
evidence  of  this  witness  throw  some  light  on 
the  subject : 

"Q.  From  this  point  at  the  sugar  tree  at  the 
bead  of  Dean's  branch  to  follow  the  straight 
line  to  the  sourwood,  you  will  go  down  front  the 
beginning?  A.  You  go  downward,  of  course, 
from  the  beginning.  Q.  For  over  half  the  dis- 
tance you  will  go  down,  will  you  not?  A.  I 
think  so.  *  *  *  The  top  of  the  ridge  or  spur 
slopes  down  and  goes  up  a  little  and  then  down 
unto  you  get  in  about  a  quarter  of  a  mile  of 
the  sourwood,  and  then  it  goes  decidedly  down 
and  gets  much  steeper." 

This  witness  further  said  that  a  straight 
line  according  to  the  courses  and  distances 
called  for  In  the  Good  in  patent  would  run 
practically  with  the  meanders  of  the  ridge 
for  about  240  poles  from  the  sugar  tree. 

J.  C.  Sproul,  another  surveyor,  said  that, 


controlled  by  the  reading  of  the  patent,  he 
would  run  the  line  between  the  sugar  tree 
and  the  sourwood  on  the  top  of  the  spur  with 
its  meanders.  This  witness  further  said  that 
the  plat  of  the  Goodin  survey  If  It  was  prop- 
erly made  should  show  the  shape  of  the 
survey,  and  that  the  plat  of  the  Goodin  sur- 
vey was  In  the  form  Intended  by  the  sur- 
veyor who  made  the  survey. 

F.  M.  Bees,  a  surveyor,  said  the  proper 
way  to  survey  this  line  was  on  the  top  of 
and  with  the  meanders  of  the  spur.  He  was 
asked  this  question: 

"Q.  A  surveyor  at  the  tune  he  surveys  and 
makes  a  survey  always  makes  what  we  call  a 
plat,  which  is  a  picture  of  that  survey  and 
makes  it  a  part  of  the  record  just  the  same  as 
he  makes  the  calls  of  the  survey  a  part  of  the 
record?  A.  Tea;  that  is  the  intention  of  it.  Q. 
Isn't  that  done  practically  all  the  time  when  a 
surveyor  makes  a  survey?  Doesn't  he  make  a 
picture  of  the  survey  he  has  made  or  intended 
to  make?  A.  This  is  not  always  done.  Some 
surveyors  make  false  plats  as  well  as  false 
surveys." 

E.  A  Smith,  another  surveyor,  said  that 
be  had  run  the  line  between  the  sugar  tree 
and  the  sourwood,  and  that  the  sourwood 
stood  at  the  lower  end  or  foot  of  a  continu- 
ous spur  leading  from  the  sugar  tree  to  the 
sourwood ;  that,  according  to  his  understand- 
ing of  surveying,  and  controlled  by  the  lan- 
guage of  the  patent,  he  would  run  this  fifth 
line  with  the  top  of  the  spur. 

This  evidence  develops  very  conclusively 
the  fact  that  the  highest  point  of  this  spur  is 
at  the  sugar  tree,  and  its  lowest  point  at 
the  sourwood,  and  In  commenting  on  this 
the  trial  judge,  in  giying  a  peremptory  In- 
struction, pertinently  said : 

"The  evidence  so  far  shows  that  both  these 
corners  are  approximately  on  this  spur  between 
Goodin  branch  and  Dean  branch,  the  sugar  tree 
being  near  the  intersection  of  this  spur  with  the 
other  mountain  and  the  sourwood  at  the  lower 
end  of  the  spur.  I  am  Inclined  to  the  belief 
that,  in  the  absence  of  positive  language  call- 
ing for  the  top  of  the  spur,  the  line  would  have 
to  be  run  a  straight  line  from  the  sugar  tree 
to  the  sourwood,  this  is,  generally  speaking, 
down  the  spur,  the  sourwood  being  lower  down 
and  nearer  the  creek  than  the  sugar  tree,  and 
the  the  general  direction  is  down,  although  to 
run  a  straight  line  is  to  leave  the  top  of  the 
spur  for  the  greater  part  of  the  distance,  but  is 
running  from  one  point  higher  on  the  spur  to 
another  lower  down  on  the  spur,  and  is,  in 
a  sense,  running  down  the  spur." 

[5]  Upon  the  evidence  of  the  surveyors  It 
Is  earnestly  insisted  by  counsel  for  the  appel- 
lants that,  as  their  uncontroverted  testimony 
shows  that,  according  to  correct  rules  in  land 
surveying,  this  fifth  line,  calling  as  it  does 
for  a  course  "down  the  spur,"  should  be  run 
on  the  crest  of  and  with  the  meanders  of  the 
spur,  this  course  should  prevail.  But  the 
opinion  of  the  surveyors  cannot  be  allowed 
controlling  Influence  In  determining  this  ques- 
tion of  law.  If  It  were  a  question  of  fact, 
their  opinion  would  be  entitled  to  consid- 
erable weight,  but  how  this  should  be  run  Is 
not,  as  we  have  said,  a  question  of  fact,  but 
a  question  of  law,  to  be  determined,. not  by 
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the  opinions  of  witnesses,  but  from  the  words 
of  the  patent  construed  In  accordance  with 
the  principles  of  law  applicable  in  cases  like 
this.  We  do  not  think  the  opinion  of  a  sur- 
veyor on  a  question  of  law  should  be  entitled 
to  any  more  weight  than  the  opinion  of  any 
other  layman  on  a  question  of  law,  and  plain- 
ly questions  of  law  are  not  to  be  decided  by 
the  opinions  of  either  expert  witnesses  or 
laymen. 

[6]  The  further  argument  is  strongly  press- 
ed that,  this  spur  being  a  natural  monument, 
courses  and  distances  must  give  way  to  it, 
and  the  line  be  run  with  the  spur,  although  It 
may  not  follow  either  the  course  or  distance 
described  In  the  patent  There  Is  abundant 
authority  to  support  the  legal  proposition 
that  in  determining  the  location  of  bound- 
aries natural  and  permanent  or  marked  ob- 
jects called  for  control  courses  and  distances 
when  there  Is  conflict  between  the  natural 
or  permanent  objects  and  the  courses  and 
distances  called  for.  Marshall  v.  Russell,  1 
A.  K.  Marsh.  271;  Baxter  v.  Evett's  Lessee, 
7  T.  B.  Mon.  329;  Lewis  v.  Durham,  144  Ky. 
704,  139  S.  W.  952 ;  Williams  v.  Brush  Creek 
Coal  Co.,"  149  Ky.  188,  148  S.  W.  872;  Rock 
Creek  Property  Co.  v.  Hill,  162  Ky.  824,  172 
S.  W.  671. 

[7]  And,  of  course,  these  authorities  would 
be  absolutely  controlling  If  it  should  be  con- 
ceded that  the  crest  of  this  spur  with  Its 
meanders  was  the  natural  monument  called 
for  as  the  fifth  line  In  the  patent.  So  that 
the  decisive  question  recurs:  Is  the  crest  of 
this  spur  to  be  treated  as  a  monument  called 
for  by  this  line  and  according  to  the  mean- 
ders of  which  this  line  must  be  run?  If  the 
patent  call  had  been  at  a  sugar  tree  at  the 
head  of  Dean's  branch,  thence  S.  85°  E.  350 
poles  "down  the  crest  of  the  spur"  or  "the. 
top  of  the  spur,"  or  "with  the  meanders  of 
the  spur"  between  Goodln's  and  Dean's 
branch  to  a  sourwood,  there  would  be  no 
room  for  doubt  that  the  line  must  be  run  on 
the  top  or  crest  of  this  spur  with  its  mean- 
ders from  the  sugar  tree  to  the  sourwood, 
although  the  line  so  run  might  not  be  a 
straight  line,  and  the  course  as  well  as  the 
distance  very  different  from  that  laid  down 
in  the  patent,  and  the  contents  of  the  Goodln 
patent  largely  Increased  in  acreage  from 
what  it  would  be  if  a  straight  line  were  run 
between  these  points.  Courses  such  as  we 
have  Indicated  following  the  line  of  this  nat- 
ural monument  would  also  control  the  form 
of  the  plat,  which  marks  a  straight  line  be- 
tween the  sugar  tree  and  the  sourwood,  al- 
though, as  we  shall  presently  point  out,  the 
form  of  the  plat  made  by  the  surveyor  who 
makes  a  survey  upon  which  the  plat  and  pat- 
ent is  based  is  entitled  to  great  weight  in 
determining  the  lines  of  the  survey  when  the 
lines  are  not  controlled  by  natural  monu- 
ments or  marked  objects,  and  there  Is  con- 
flict between  the  lines  described  in  the  plat 
and  the  lines  as  they  should  run  if  the  cours- 


es and  distances  followed  In  the  field  notes 
were  adopted. 

[I]  But  the  description  of  this  line  does  not 
call  for  "the  top  or  crest  of  the  spur  or  the 
meanders  of  the  spur."  It  calls  for  a  straight 
line  "down  the  spur."  Now,  we  think  it  a 
reasonable  presumption  that.  If  the  surveyor 
who  made  this  survey  and  the  accompanying 
plat  had  Intended  that  this  fifth  line  should 
run  on  the  top  or  crest  of  or  with  the  mean- 
ders of  the  spur,  he  would  have  so  described 
it.  It  would  have  been  as  easy  to  have  so 
described  it,  If  It  was  Intended  that  it  should 
so  run,  as  it  was  to  describe  It  as  a  straight 
line  running  down  the  spur,  and  the  fact  that 
the  surveyor  described  it  as  running  down 
the  spur,  and  not  with  the  top  or  crest  of 
the  spur  or  the  meanders  of  the  spur  shows, 
as  we  think,  that  It  was  not  intended  that 
the  line  shpuld  run  on  top  and  with  the 
meanders  of  the  spur,  but  that  it  should  run 
as  described  in  the  patent  and  plat,  as  a 
straight  line  down  the  spur  between  the  sug- 
ar tree  and  the  sourwood. 

Counsel  for  appellants  argue  that  the 
words  "down  the  spur"  should  be  construed 
to  mean  with  the  top  of  the  spur  and  its 
meanders,  but  we  are  not  able  to  give  our 
assent  to  this  construction,  which  Is  in  direct 
conflict  with  the  form  of  the  plat  as  well  as 
with  the  description  In  the  field  notes  of  the 
survey  which  calls  for  a  straight  line.  In 
support  of  the  argument  counsel  call  our  at- 
tention to  the  following  cases: 

In  Webb  v.  Bedford,  2  Bibb,  354,  the  sur- 
vey described  the  land  as: 

"950  acres  on  the  waters  of  licking,  on  Ston- 
er's  fork,  at  the  mouth  of  the  third  branch  above 
Stoner's,  on  the  east  side  of  the  creek,  begin- 
ning at  the  mouth  of  the  run,  and  running  up 
the  creek,  thence  back,  including  both  sides  of 
the  run." 

In  holding  that  the  words  "running  up  the 
creek"  meant  with  the  meanders  of  the  creek, 
the  court,  after  saying  that  the  words  "fork" 
and  "creek  "  as  used  in  the  description,  were 
convertible  terms,  said: 

"The  call  'running  up  the  creek,'  it  is  conceiv- 
ed, must  mean  running  up  Stoner's  fork  with 
its  meanders,  because  running  up  the  creek  on 
any  direct  course  when  no  direct  course  is  ex- 
pressed or  implied  would  be  adding  to  the  en- 
try, and  rendering  that  vague  and  uncertain 
which  is  not  necessarily  so.  And,  although  in 
some  cases  a  direct  course,  when  up  or  down  a 
water  course  is  called  for,  may  be  the  proper 
construction,  yet  it  would  not  be  proper  in  this 
case,  for  the  reasons  just  suggested." 

The  difference  between  the  description  In 
this  survey  and  the  description  we  have  in 
the  case  before  us  Is  obvious.  In  that  case 
the  only  line  called  for  and  the  only  line  de- 
scribed was  a  line  "running  up  the  creek," 
while  in  this  case  the  survey  as  well  as  the 
plat  call  for  a  straight  line,  giving  Its  course 
and  distance. 

In  Cockrell  v.  McQulnn,  4  T.  B.  Mon,  61, 
the  description  was: 

"Beginning  fifteen  miles  from  the  mouth  of 
said  fork.  When  reduced  to  a  straight  line  at  a 
small  beach  marked  with  the  letters  R»  B.  B. 
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standing  near  the  edge  of  Bald  fork    *    •  • 

[omitting  some  lines],  thence  S.  9°  E.  6,400  poles, 
to  the  edge  of  the  aforesaid  left-hand  or  north 
fork  of  the  Kentucky:  thence  down  the  river 
"  three  several  courses,  viz.:  S.  51*  W.  24  poles,  S. 
75s  W.  860  poles,  N.  85%°  W.  480  poles,  N. 
67°  W.  140  poles.  S.  28°  W.  220  poles,  W.  800 
poles,  N.  46°  W.  190  poles,  S.  79°  W.  240  poles, 
S.  64°  W.  640  poles  to  the  beginning ;  but.  when 
reduced  to  a  straight  line,  is  3,140  poles." 

The  only  question  before  the  court  was 
the  correct  location  of  the  line  running  down 
the  north  fork  of  the  Kentucky  the  courses 
and  distances  mentioned  In  the  description. 
It  appears  from  the  opinion  that  the  trial 
judge  Instructed  the  Jury  that  this  line  should 
be  run  with  the  meanders  of  the  river.  This 
instruction  was  approved  by  this  court,  and 
clearly  it  was  Influenced  to  reach  this  conclu- 
sion by  the  fact  that  the  line  ran  "thence 
down  the  river  these  several  courses,"  nam- 
ing them,  which  clearly  showed  that  the  line 
was  intended  to  and  did  follow  the  meanders 
of  the  stream. 

In  Bruce  v.  Taylor,  2  J.  J.  Marsh.  160,  the 
plaintiffs  derived  title  from  a  patent  to  Mar- 
shall for  8,200  acres  of  land  on  the  Ohio 
river. 

"Marshall's  patent  calls  to  begin  on  the  Ohio 
river,  and  then  for  certain  courses  and  distances, 
without  any  comers,  or  marked  lines,  to  the 
mouth  of  Kinnekenick,  and  then  certain  courses 
and  distances  without  any  corners  or  marked 
lines,  to  a  stake  on  the  Ohio  river,  and  then  for 
courses,  distances,  and  corners,  from  the  river 
*  *  *  to  the  beginning." 

In  holding  that  the  line  ran  with  the  river 
the  court  said: 

"It  is  our  opinion  that  the  river  is  the  bound- 
ary^ The  beginning  is  on  the  river;  the  mouth 
of  Kinnekenick  is  on  the  river;  the  stake  call- 
ed for  is  on  the  river;  the  intermediate  courses 
are  in  the  general  direction  of  the  river;  no 
corners  are  called  for;  the  courses  and  dis- 
tances are  not  accurate,  but  such  as  would  be 
called  for,  when,  intending  that  the  river  should 
be  the  boundary.  *  *  ♦  Then,  three  of  the 
calls  are  on  the  river;  there  are  no  intermediate 
marked  lines  or  corners;  the  general  descrip- 
tion is,  'to  lie  on  the  Ohio.'  These  facts  alone 
would  not  leave  room  for  any  other  legal  con- 
struction of  the  patent  than  that  the  Ohio  river, 
with  its  sinuosities,  is  one  of  the  lines  of  its 
boundary." 

The  court,  after  finding  that  the  river  was 
left  without  any  competition  with  any  other 
line  and  was  established  as  a  true  line  by 
many  circumstances  which  could  not  be  rec- 
onciled by  fixing  any  other  boundary,  said: 

"If  the  river  had  not  been  the  boundary,  the 
lines  np  the  river  would  have  been  marked,  the 
courses  specially  designated,  and  the  distances 
measured.  To  have  done  these  was  as  much  the 
interest  of  the  patentee  as  it  was  the  duty  of 
the  surveyor.  The  lines  and  corners  which  were 
not  on  the  river,  nor  intended  to  be,  are  marked. 
This  fact  alone,  should  be  almost,  if  not  alto- 
gether, conclusive. 

"But,  in  addition  to  all  this,  the  original  sur- 
vey is  exhibited,  and  shows*  the  river  as  the 
northern  boundary.  This  is  decisive.  The  sur- 
vey is  the  foundation  of  the  patent.  *  *  * 
It  does  not  contradict,  but  only  renders  fixed 
and  certain,  some  of  the  calls  in  the  patent" 

In  Bramblett  v.  Howard,  93  S.  W.  902,  29 
Ky.  Law  Rep.  497,  the  boundary  was,  omit- 
ting some  parts: 


"Beginning  at  a  double  maple,  two  beeches 
and  two  black  gums  on  the  north  side  of  said 
fork  (Clover  fork);  •  •  •  thence  N.  480 
poles  to  a  stake;  thence  N.  66*  B.  630  poles  to 
a  stake;  thence  N.  20*  W.  crossing  the  big 
Black  Mountain  650  poles  to  a  stake  on  the 
Poor  fork;  thence  running  up  the  same  N.  80° 
E.  1,920  poles  to  a  stake.'T 

And  the  court  said  the  solution  of  the 
pivotal  question  In  the  case — 

"depends  on  the  proper  construction  of  the  two 
calls  before  the  last  call  in  the  Cawood  patent, 
which  reads  as  follows:  Thence  N.  20°  W. 
crossing  the  big  Black  Mountain  650  poles  to  a 
stake  on  Poor  fork ;  thence  running  up  the  same 
N.  80°  E.  1,920  poles  to  a  stake' " 
and  beld  that  the  line  "thence  running 
up  the  same  [Poor  fork]  N.  80°  E.  1,920 
poles  to  a  stake"  must  be  run  with  the  mean- 
ders of  the  water  course,  and  manifestly  this 
was  correct,  because  this  line  called  to  run 
with  the  Poor  fork.  That  was  the  only  de- 
scription of  this  line  in  the  patent  This 
case  would  be  like  the  one  we  have  if  the 
description  had  called  for  a  straight  line 
from  a  stake  on  Poor  fork  to  a  stake  on 
Poor  fork. 

Another  case  illustrating  when  a  line 
should  be  run  with  the  meanders  of  a  stream 
or  other  natural  object  is  Calk  v.  Stribllng, 
1  Bibb,  122..  In  this  case  the  beginning  of 
the  survey  was  at  "the  mouth  of  a  small 
branch  emptying  into  the  river  about  20 
poles  above  a  cabin  built  by  William  Calk, 
and  running  down  the  said  river,  Including 
his  improvement,  and  running  off  at  right 
angles  northwardly."  In  reference  to  the  lan- 
guage "running  down  the  said  river"  the 
court  said: 

"Running  down  the  said  river  and  off  at  right 
angles  northwardly  *  *  •  at  first  view  may 
be  thought  *  *  *  uncertain  calls.  But,  as 
no  course  is  expressed  or  implied,  the  rational 
construction  is  down  the  river  with  its  mean- 
ders, or  binding  thereon." 

In  that  case  it  will  be  observed  that  there 
was  no  course  or  distance  expressed  in  the 
call  that  ran  down  the  river,  and  hence  the 
court  said  that  the  call  should  run  with  the 
meanders  of  the  river.  But  in  the  case  we 
have  a  course  and  distance  expressed  in 
the  call  that  runs  down  the  spur,  and  this 
is  the  point  of  distinction,  between  this  case 
and  the  Stribllng  Case. 

In  the  cases  of  Kentucky  Coal  Lands  Co. 
v.  Mineral  Development  Co.,  219  Fed.  45, 
133  0.  C.  A  151,  and  Brown  v.  Huger,  21 
How.  305,  16  L.  Ed.  125,  the  court  held  on 
the  facts  of  these  particular  cases  that  the 
meanders  of  the  natural  objects  called  for 
in  the  description  controlled  the  courses  and 
distances,  and  that  the  courses  and  distances 
must  yield  to  the  natural  objects  when  there 
were  Inconsistencies  between  the  natural  ob- 
jects and  the  courses  and  distances.  That 
this  is  the  law  in  this  state  there  is  no  ques- 
tion. Fleming  v.  Kenney,  4  J.  J.  Marsh.  153 ; 
Pitman  v.  NunneDy,  32  S.  W.  606,  17  Ky. 
Law  Rep.  793;  Bailey  v.  McConnell,  14  8. 
W.  337,  12  Ky.  Law  Rep.  473;  Kentucky 
Land  Co.  t.  Orabtree,  113  Ky.  922,  70  S.  W. 
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31,  24  Ky.  Law  Rep.  748 ;  Gilbert  Parrott, 
168  Ky.  599,  1S2  S.  W.  859. 

But  when  the  course  and  distance  la  the 
description  call  for  a  straight  line  between 
two  established  corners,  although  this  line 
may  run  down  a  stream  or  down  a  mountain 
or  spur  or  ridge  or  other  natural  boundary, 
the  line  must  be  run  according  to  the  descrip- 
tion in  the  deed  or  patent  and  on  a  straight 
line  between  the  permanent  objects  mention- 
ed as  corners.  If  this  were  not  so,  this  fifth 
line  with  its  courses  and  distances  would  be 
entirely  ignored,  and  we  know  of  no  rule 
that  would  authorize  the  elimination  of  a 
line  described  by  courses  and  distances  that 
runs  directly  without  Intervening  calls  or 
corners  from  one  established  corner  to  an- 
other established  corner.  An  illustrative 
case  on  this  point  is  Yoder  y.  Swope,  3  Bibb, 
204.  In  that  case  the  description  was: 

"'A  tract  *  *  *  in  Shelby  county,  and 
binding  on  Brashears"  creek,  containing  156 
acres,  more  or  lees,  and  bounded  as  follows,  viz.: 
Beginning  at  two  hoopwoods,'  etc.,  and  contain- 
ing a  minute  description  of  the  courses  and  dis- 
tances of  the  several  lines  and  corners,  to  the 
last  corner,  on  an  island  of  Brashears'  creek, 
and  describing  the  last  line  as  running  from 
thence  to  the  beginning.  The  beginning  corner 
stands  on  the  north  aide  of  the  creek,  and  by 
extending  a  direct  line  from  the  corner  on  the 
island  to  the  beginning  will  include  the  land 
in  question.  Whether,  therefore,  the  last  line 
should  be  a  straight  line  from  corner  to  corner, 
or  conform  to  the  course  of  the  creek,  is  the 
only  point  of  any  difficulty  in  this  branch  of 
the  cause.  On  the  part  of  Yoder  it  is  urged 
the  description  in  the  deed  binding  on  the  creek 
excludes  the  construction  of  the  last  line  being 
straight,  but  requires  it  should  conform  to  the 
course  of  the  creeki  It  is  evident,  however,  a 
line  cannot  be  extended  from  the  corner  on  the 
island  to  the  beginning  and  bind  on  the  creek. 
The  corner  on  the  island  stands  some  distance 
from  the  creek,  and  a  line  extended  therefrom  to 
the  beginning  must  necessarily  cross  the  creek. 
When,  therefore,  it  is  apparent  that  the  descrip- 
tion binding  on  the  creek  forms  no  part  of  the 
boundary,  as  particularly  described  in  the  deed, 
and  cannot  be  conformed  to  by  complying  with 
the  express  calls  of  boundary,  it  seems  pretty 
clear  that  it  should  be  considered  as  yielding 
to  the  more  special  specification  of  boundary, 
and  that  the  last  line  should  be  extended  on  a 
straight  direction  from  the  corner  on  the  island 
to  the  beginning." 

To  the  same  effect  is  Rains  v.  Rains,  20 
S.  W.  1099.  14  Ky.  Law  Rep.  650. 

In  9  Corpus  Juris,  167,  we  find  this  state- 
ment as  to  the  effect  of  a  straight  line : 

"Where  a  line  is  described  as  running  from 
one  point  to  another,  it  is  presumed,  unless  a 
different  line  is  described  in  the  instrument  or 
marked  on  the  ground,  to  be  a  straight  line. 
•  *  •  The  rule  of  surveying,  as  well  as  of 
law,  is  to  reach  the  point  of  destination  by  the 
line  of  shortest  distance.  And  lines  should  never 
be  deflected,  except  in  order  to  conform  to  the 
intention  of  the  parties." 

And  this  rule  is  supported  by  many  au- 
thorities cited  in  the  note  to  the  text  from 
which  we  have  quoted  as  well  as  by  4  A.  & 
B.  Ency.  of  Law,  805. 

In  addition  to  what  has  been  said,  the  con- 
struction that  the  fifth  line  of  this  Goodin 


patent  1b  a  straight  line  from  the  sugar  tree 
to  the  sourwood,  and  not  a  line  running  with 
the  meanders  of  the  spur,  Is  strongly  forti- 
fied by  the  plat  made  by  the  surveyor  who 
surveyed  this  patent. 

[9]  As  said  in  Mercer  v.  Bate,  4  J.  J. 
Marsh.  334: 

'"The  original  plat  is  not  only  admissible  ma 
evidence,  but  it  is  intrinsically  one  of  the  most 
potent  facts  which  can  be  adduced;  and  hence 
it  has  been  often  admitted  by  this  court  aa 
always  either  preponderating  or  alone  conclu- 
sive." 

To  the  same  effect  are  Bell  County  Land 
&  Coal  Co.  v.  Hendrickson,  68  S.  W.  842,  24 
Ky.  Law  Rep.  371;  Alexander  v.  Lively,  5 
T.  B.  Mon.  159,  17  Am.  Dec.  50;  Bryant  ▼. 
Strunk,  351  Ky.  97,  151  S.  W.  381;  Hogg  v. 
Lusk,  120  Ky.  419,  86  S.  W.  1128,  27  Ky. 
Law  Rep.  840;  Bruce  v.  Taylor,  2  J.  3. 
Marsh.  160;  Hardaway  v.  Webb,  172  Ky.  589, 
190  S.  W.  1071. 

Upon  the  whole  case  we  are  convinced  that 
the  Judgment  of  the  lower  court  was  correct, 
and  it  is  affirmed. 


H.  FRIEDBERG,  Inc.,  v.  McCLARY  et  al 
(Court  of  Appeals  of  Kentucky.   Feb.  2,  1917.) 

1.  Injunction  <S=>18  —  Restraining  Breach 
of  Contract — Inadequacy  or  Legal  Rem- 
edy. 

Where  defendant  contracted  to  purchase  to- 
bacco for  plaintiff  for  commissions,  and,  after 
purchasing  tobacco,  being  insolvent,  sold  the 
same  to  third  parties,  plaintiff,  who  had  made 
contracts  with  other  parties  for  the  delivery  of 
tobacco,  which  it  would  be  unable  to  fulfill  on 
account  of  defendant's  breach  of  contract,  was 
entitled  to  an  injunction  restraining  defendant 
from  selling  and  delivering  to  the  third  parties. 

[Ed.  Note.— For  other  cases,  Bee  Injunction, 
Cent.  Dig.  g  17;  Dec.  Dig.  «=»1&] 

2.  Injunction  «=»63— Restraining  Breach 
of  Contract— Injunction  Against  Third 
Persons. 

Plaintiff  was  also  entitled  to  injunction 
against  the  third  parties  to  whom  defendant 
sold,  where  such  third  parties  had  full  knowl- 
edge that  the  tobacco  they  attempted  to  pur- 
chase from  defendant  bad  previously  been  sold 
to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
•Dec.  Dig.  «=>63.] 

Action  by  H.  Friedberg,  Incorporated, 
against  C.  P.  McClary  and  others.  On  plain- 
tiff's and  defendants'  motions  to  dissolve  and 
reinstate  an  injunction.  Motion  of  defendant 
McClary  to  dissolve  injunction  so  far  as  It 
affects  him  overruled,  and  injunction  as  to 
him  permitted  to  remain  in  force,  and  plain- 
tiff's motion  to  reinstate  the  injunction,  dis- 
solved as  to  the  unnamed  defendants,  sus- 
tained, and  injunction  reinstated  as  to  them. 

A.  J.  Carroll,  of  Louisville,  for  plaintiff. 
Edwards,  Ogden  &  Peak,  of  Louisville,  for 
defendants. 

SETTLE,  0.  X  This  case,  now  pending  In 
the  Jefferson  circuit  court,  chancery  branch. 
Second  division,  is  before  me,  a  judge  of  the 
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Kentucky  Court  of  Appeals,  on  motions  made 
by  the  plaintiff,  H.  Frledberg,  Incorporated, 
and  the  defendant  a  P.  McClary,  respec- 
tively; that  of  McClary  being  to  dissolve  an 
Injunction  granted  by  the  lower  court,  which 
restrains  him,  until  the  further  order  of  the 
court,  from  selling  or  delivering,  directly  or 
Indirectly,  to  any  person  or  persons  except 
the  plaintiff  herein,  any  of  the  tobacco  pur- 
chased by  Mm  (defendant)  In  the  state  of 
Indiana,  and  which  is  mentioned  or  embrac- 
ed in  certain  written  contracts  which  plain- 
tiff claims  to  have  made  with  him.  The  mo- 
tion of  the  plaintiff  is  to  reinstate  so  much 
of  the  same  injunction  dissolved  by  the  court 
below  as  restrained  the  defendants  J.  M. 
Buckaer  and  Gaston,  Williams  ft  Wigmore 
from  purchasing,  paying  for,  or  receiving,  di- 
rectly or  indirectly,  any  of  the  tobacco  re- 
ferred to  under  a  contract  claimed  by  them 
to  have  been  made  with  the  defendant  O'.  P. 
McClary  for  the  purchase  thereof. 

The  action  grew  out  of  the  alleged  viola- 
tion of  the  defendant  0.  P.  McClary  of  the 
written  contracts  in  question,  the  first  of 
which,  dated  November  24,  1016,  and  to  ex- 
pire at  noon  December  2,  1916,  gave  the 
plaintiff,  H.  Frledberg,  Incorporated,  an  op- 
tion on  the  tobacco  McClary  claimed  to 
have  bought  at  Rock  port,  Lake,  Tennyson, 
and  Chrlsney,  Ind.,  amounting  In  all  to  be- 
tween 900,000  and  1,290,000  pounds,  at  the 
following  prices:  $1.50  per  hundred  profit  on 
all  tobacco  ordered  delivered  loose  f.  o.  b. 
cars,  and  $1.75  per  hundred  profit  above 
cost  on  all  tobacco  ordered  prized.  Plaintiff 
was  to  assume  a  contract  under  which  Mc- 
Clary had  sold  all  the  trashes,  to  be  prized  In 
two  grades  and  delivered  f.  o.  b.  cars,  such 
contract  to  be  shown  to  plaintiff  if  it  exer- 
cised the  option. 

The  option  was  accepted  by  the  plaintiff, 
H.  Frledberg,  Incorporated,  and  on  Decem- 
ber 8, 1916,  the  same  parties  entered  Into  the 
second  contract,  which  recites,  In  substance, 
that  the  defendant  McClary  had  sold  to 
plaintiff  the  purchases  of  tobacco  made  by 
him  in  Indiana,  described  in  the  option,  to  be 
received  at  the  points  named  therein,  and, 
In  addition,  certain  small  purchases  of  to- 
bacco made  by  him  In  Kentucky,  which  he 
would  be  allowed  to  receive  at  some  point  or 
points  In  Kentucky,  if  so  desired.  McClary 
agreed  to  deliver  not  only  the  tobacco  received 
by  him,  but  to  use  his  best  efforts  to  have 
all  the  tobacco  delivered  that  he  had  con- 
tracted for,  and  not  to  pay  over  $8.50  per 
100  pounds  for  the  best  dark  crops  and  $12.- 
60  per  100  pounds  around  for  the  best  burley 
crops  that  might  he  bought  by  him  after  the 
date  of  the  .contract,  the  medium  and  com- 
mon crops  in  the  same  proportion,  unless  by 
agreement  of  plaintiff.  The  contract  fur- 
ther provides  that,  after  the  purchases  of 
tobacco  In  Indiana  and  Kentucky  should 
amount  to  1,260,000  pounds,  by  mutual  agree- 
ment further  purchases  might  be  made  at 
some  other  point  rf  necessary,  McClary  to 


receive  $1  per  100  pounds  for  buying  and 
prizing  such  extra  purchases,  at  prices  to  be 
directed  by  plaintiff,  the  latter  to  give  prop- 
er guaranty  to  the  Louisville  Tobacco  Ware- 
house Company  that  all  the  tobacco  purchas- 
ed by  plaintiff  of  McClary  would  be  paid  for, 
and  to  pay  to  the  Louisville  Tobacco  Ware- 
house Company  each  day  drafts  drawn  upon 
it  by  McClary  for  the  tobacco  received  and 
paid  for  by 'him;  and,  in  addition,  the  profit 
above  cost  that  under  the 'contract  would  be 
going  to  McClary.  McClary  was  required 
by  the  contract  to  sort  and  prize  the  leaf  to- 
bacco by  lengths  and  colors,  each  length  and 
color  to  Itself  In  good  winter  order,  as  fol- 
lows: twenty-six  Inches  and  upward  in  hogs- 
heads to  itself;  23  Inches  to  25  Inches  in 
hogsheads  to  Itself;  21  Inches  to  23  Inches  In 
hogsheads  to  itself;  and  21  inches  and  down- 
ward hi  hogsheads  to  Itself;  the  lugs  to  be 
prized  to  themselves  In  lengths  and  colors, 
as  the  leaf. 

It  appears  from  the  averments  of  the  pe- 
tition that  after  the  giving  of  the  above  op- 
tion and  making  of  the  above  contract,  and 
after  the  plaintiff  had  paid  for  214,000 
pounds  of  the  tobacco  embraced  therein, 
only  16,800  pounds  of  which  had  been  deliv- 
ered by  the  defendant  McClary,  the  latter  vio- 
lated the  contract  by  selling  all  the  tobacco 
embraced  therein,  except  the  16,800  pounds 
actually  delivered,  to  the  defendants  J.  M. 
Buckner  and  Gaston,  Williams  ft  Wigmore, 
at  prices  in  excess  of  those  he  was  to  re- 
ceive from  plaintiff  under  the  terms  of  his 
contract  with  the  latter. 

By  the  prayer  of  the  petition  it  was  asked 
that  the  defendant  McClary  be  compelled  by 
mandatory  Injunction  to  deliver  to  plaintiff 
all  the  tobacco  purchased  of  him  by  tbe  lat- 
ter under  the  contracts  referred  to,  and  that 
he  be  prevented  from  delivering  any  part 
thereof  to  tbe  defendants  J.  M.  Buckner  and 
Gaston,  Williams  &  Wigmore;  also  that  the 
latter  be  enjoined  from  obtaining  or  receiv- 
ing from  McClary  any  part  of  the  tobacco  in 
question ;  and,  If  this  could  not  be  done,  that 
McClary  be  made  to  account  to  plaintiff  for 
all  profits  realized  from  the  sale  of  the  to- 
bacco to  J.  M.  Buckner  and  Gaston,  Williams 
&  Wigmore. 

The  grounds  upon  which  the  plaintiff  asks 
the  relief  sought  are:  That  If  the  defendant 
McClary  is  permitted  to  violate  the  contract 
under  which  plaintiff  purchased  of  him  the 
tobacco,  or  the  sale -thereof  made  by  Mc- 
Clary to  Buckner  and  Gaston,  Williams  ft 
Wigmore  is  effectuated,  It  will  deprive  plain- 
tiff of  the  tobacco  and  cause  him  Irreparable 
loss;  that  McClary  la  utterly  Insolvent;  that 
plaintiff  has  no  adequate  remedy  at  law,  and 
unless  it  can  obtain  the  relief  herein  sought 
and  compel  the  delivery  to  It  by  the  defend- 
ant McClary  and  the  defendants  Buckner 
and  Gaston,  Williams  ft  Wigmore  of  the  to- 
bacco, it  will  be  compelled  to  violate  divers 
contracts  with  others  whereby  it  sold  to  them 
the  tobacco  purchased  of  McClary,  relying 
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upon  the  good  faith  of  the  latter  and  his 
ability  and  willingness  to  comply  with  his  con- 
tract made  with  the  plaintiff,  by  all  of  which 
it  will  become  involved  in  a  multiplicity  of 
stilts  and  be  subjected  to  Irreparable  loss 
and  damage. 

With  this  general  statement  of  the  nature 
and  object  of  the  action,  It  becomes  neces- 
sary to  determine  whether  the  injunctive  re- 
lief Invoked  by  plaintiff  will  afford  the  only 
adequate  remedy  open  to  him.  We  know  of 
no  better  statement  of  the  law  on  tikis  sub- 
ject than  that  found  in  22  Cyc.  pp.  709,  770, 
and  771: 

"Except  as  changed  by  statute,  the  rule  is 
that  an  injunction  will  not  be  granted  where 
there  is  an  adequate  remedy  at  law.  All  the 
courts  agree  in  stating  this  principle ;  the  prob- 
lem in  any  individual  case  being  whether  the 
remedy  at  law  is  adequate.  To  defeat  the  equi- 
table jurisdiction,  however,  it  is  not  sufficient 
that  the  law  should  merely  afford  some  remedy ; 
that  remedy  must  be  as  practical  and  efficient 
as  is  the  equitable  remedy  in  rendering  justice 
and  as  prompt  in  its  administration.  An  injunc- 
tion is  in  many  cases  more  prompt  and  efficient 
than  any  legal  remedy,  and  because  of  this 
promptness  and  efficiency  there  is  a  strong  tend- 
ency to  grant  injunctions  in  cases  where  for- 
merly the  remedy  at  law  would  have  been  deem- 
ed fully  adequate.  So  the  existence  of  a  remedy 
at  law  which  would  ordinarily  be  available  is  no 
objection  to  the  granting  of  an  injunction  when, 
for  reasons  beyond  his  control,  the  complainant 
cannot  avail  himself  of  it;  and  the  same  is 
true  where  the  remedy  must  be  sought  in  a  for- 
eign court. 

"The  principal  remedy  afforded  by  courts  of 
law  for  an  injury  is  money  damages.  If  such 
damages  will  constitute  an  adequate  compensa- 
tion for  the  injury  threatened  or  inflicted,  equity 
will  not  interfere  by  injunction.  But  the  mere 
fact  that  damages  are  recoverable  at  law  is  no 
objection  to  the  granting  of  an  injunction  in  case 
such  damages  would  not  be  an  adequate  compen- 
sation for  the  injury." 

Again,  on  page  773,  same  volume,  It  is 
said: 

"The  solvency  or  Insolvency  of  defendant  is 
not  important  where  the  injunction  is  sought  on 
the  ground  of  the  impossibility  of  measuring  the 
injury  in  terms  of  money.  There  the  remedy  at 
law  is  inadequate,  however  responsible  defend- 
ant may  be.  Insolvency  of  defendant  is  fre- 
quently an  added  ground  for  an  injunction  where 
the  complainant  is  really  entitled  on  other 
grounds  to  the  relief  asked.  But  in  many  cas- 
es an  injunction  has  been  granted  on  the  ground 
that  the  defendant  is  insolvent,  where,  were  it 
not  for  such  insolvency,  an  action  for  damages 
would  be  an  adequate  remedy.  Thus  an  insol- 
vent defendant  has  been  enjoined  from  making 
a  wrongful  transfer  of  property,  from  wrongful- 
ly paying  out  money  that  belongs  to  the  com- 
plainant, or  from  doing  other  wrongful  acts  to 
the  injury  of  the  complainant.  Suits  for  the 
purchase  money  of  property  have  often  been 
restrained  where  defendant  therein  has  a  set- 
off that  he  could  make  use  of  only  in  a  separate 
action,  and  that  action  would  afford  him  an 
inadequate  remedy  because  the  other  party  is  in- 
solvent. And  the  payment  «,f  money  by  third 
persons  to  one  who  is  insolvent  may  be  re- 
strained at  the  suit  of  those  entitled  to  the  mon- 
ey. It  is  self-evident  that,  where  damages  would 
fully  compensate  for  the  injury  and  defendant  is 
solvent  and  able  to  respond,  no  injunction  should 
issue." 

The  above  view  of  the  law  has  been  adopt- 
ed by  the  Court  of  Appeal*  of  this  state. 


(Ky- 

Under  its  earlier  decisions  the  grounds  for 
Injunctive  relief  were  limited;  such  relief 
being  disallowed  where  there  was  a  legal 
remedy,  though  inadequate,  that  could  be 
invoked.  But,  as  said  in  Mason  v.  Byrley, 
84  8.  W.  767,  26  Ky.  Law  Bep.  487,  and  de- 
clared In  earlier  and  later  cases: 
'"Under  the  Code  of  Practice  as  it  was  orig- 
inally adopted,  an  injunction  was  only  allowed 
to  restrain  the  defendants  from  a  particular  act 
(Civ.  Code  Prac.  §§  271,  272,  as  originally  enact- 
ed), but  by  Acts  1894,  p.  206  [200].  c  87,  this 
wag  changed,  and  by  section  271  it  is  provided: 
'When  any  mandatory  injunction  shall  be  grant- 
ed, the  order  or  judgment  may  affirmatively  di- 
rect the  party  enjoined  to  do  the  act  or  thing 
required  to  be  done.'  And  by  section  276  it  is 
further  provided  that  the  preliminary  injunc- 
tion 'may  be  mandatory  in  its  nature  if  the  case 
so  require.'  In  High  on  Injunctions,  J  2,  it  is 
said:  'Injunctions  are  known  as  "mandatory" 
or  "preventive"  according  as  they  command 
the  defendant  to  do  or  refrain  from  doing  a  par- 
ticular thing.'  Further  on  in  the  section,  after 
laying  down  the  rule  that  the  remedy  by  manda- 
tory injunction  *is  exercised  with  extreme  cau- 
tion, and  is  confined  to  eases  where  courts  of 
law  are  unable  to  afford  adequate  redress,  or 
where  the  injury  cannot  be  compensated  in  dam- 
ages,' it  is  further  said:  'And  in  determining 
whether  to  grant  relief  by  way  of  mandatory  in- 
junction, courts  of  equity  will  take  into  con- 
sideration the  relative  convenience  and  incon- 
venience which  would  result  to  the  parties  from 
granting  or  withholding  relief,  and  will  be  gov- 
erned accordingly.' .  The  chancellor  will  not 
interfere  by  injunction  where  there  is  an  ade- 
quate legal  remedy ;  but  where  there  is  no  ade- 
quate legal  remedy,  and  the  ends  of  justice  re- 
quire it,  he.  will  interfere  by  injunction  to  pre- 
vent irreparable  injury,  and,  by  the  express  pro- 
visions of  the  Code  above  quoted,  his  injunction 
may  be  preventive,  or,  if  necessary,  it  may  be 
mandatory.  •  *  •  In  the  case  before  us  the 
remedy  by  mandamus  is  wholly  inadequate ;  the 
injury  cannot  be  compensated  in  damages;  and, 
unless  an  injunction  is  granted,  the  plaintiff  will 
be  left  without  remedy.  It  is  therefore  one  of 
the  extreme  cases  in  which  remedy  by  manda- 
tory injunction  may  be  properly  allowed.  Hen- 
derson County  Board  of  Health  v.  Ward,  Judge, 
etc.,  54  S.  W.  725,  21  Ky.  Law  Rep.  1193." 

In  Turner  v.  Hampton,  97  S.  W.  761,  30 
Ky.  Law  Rep.  179,  the  appellee  had  been  em- 
ployed in  her  absence  from  this  state  to 
teach  the  school  in  a  country  district  for  a 
term  of  six  months;  the  contract  of  em- 
ployment being  properly  signed  by  the  trus- 
tees and  for  her  by  an  agent  having  authori- 
ty to  write  her  name  thereto.  Being  detain- 
ed by  floods,  she  was  unable  to  reach  this 
state,  and  the  district  where  the  school  was 
to  be  taught  on  the  date  fixed  by  the  con- 
tract for  the  beginning  of  the  term.  She, 
however,  wired  one  of  the  trustees  of  the 
situation,  and  reached  the  school  two  days 
after  the  day  fixed  for  the  term  to  begin. 
While  thus  detained  the  trustees  made  a 
contract  with  another  teacher  to  take  the 
school,  and  for  this  reason  the  appellee  was 
refused  the  right  to  take  charge  of  the 
school  upon  her  arrival  She  thereupon 
brought  an  action  and  obtained  a  temporary 
Injunction,  under  which  she  taught  the 
school  pursuant  to  the  contract  On  final 
hearing  the  circuit  court  perpetuated  the  in- 
junction, and  the  teacher  with  whom  It  was 
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attempted  to  supplant  the  appellee  took  an 
appeal.  On  the)  appeal  the  Judgment  was 
affirmed,  the  Court  of  Appeals  holding  that: 

"On  the  facts  of  the  case  injunction  was  the 
proper  remedy,  as  in  no  other  way  could  the 
plaintiff  obtain  adequate  relief." 

In  Grant  County  Board  of  Control  v. 
Allphln,  152  Ky.  280, 153  S.  W.  417,  it  was  held 
that  a  court  of  equity  has  Jurisdiction  to  en- 
join a  breach,  and  thus  indirectly  compel 
specific  performance  of  a  contract,  notwith- 
standing a  covenant  in  the  contract  to  pay 
liquidated  damages  upon  its  breach  if,  from 
the  contract  and  the  circumstances  surround- 
ing its  execution,  it  appears  that  the  perform- 
ance of  the  contract  was  intended,  and  not  to 
give  to  the  covenantor  the  option  either  to 
perform  or  to  pay  the  stipulated  damages, 
and  also  that  the  remedy  at  law  was  inade- 
quate. Allphln  seemed  to  have  entered  into 
a  contract  with  the  board  of  control  under 
the  provisions  of  which  he  agreed  to  pool 
his  crop  of  tobacco  raised  in  the  year  1909. 
Allphln  undertook  to  sell  the  tobacco  to  an- 
other purchaser,  and  the  injunction  was  ob- 
tained to  prevent  such  sale  and  compel  per- 
formance of  the  contract  he  had  made  with 
the  Grant  county  board  of  control.  The  de- 
cision of  the  case  by  the  Court  of  Appeals 
was  not,  as  claimed  by  counsel  for  the  de- 
fendants, rested  wholly  upon  the  statute  au- 
thorizing the  pooling  of  tobacco  then  in  force 
in  the  state,  but  which  was  later  declared  In- 
valid by  the  Supreme  Court  of  the  United 
States.  But  if  this  were  true,  as  claimed,  the 
Invalidity  of  the  statute  would  not  abrogate 
the  equitable  principle  declared  by  the  opin- 
ion, and  upon  which  the  court  based  its  de- 
cision, that  the  breach  of  the  contract  threat- 
ened was  one  that  under  the  circumstances 
could  not  be  measured  In  damages.  The  equi- 
table doctrine  In  question  would  seem  to  ap- 
ply to  any  contract,  In  the  absence  of  a  stat- 
ute, If  its  character  and  the  circumstances 
surrounding  its  execution  are  such  as  to 
make  it  manifest  that  its  performance  Is 
the  essential  thing  intended,  and  not  to  give 
the  covenantor  the  option  either  to  perform 
or  to  pay  the  stipulated  damages,  and  also 
that  the  remedy  at  law  would  be  inadequate. 
The  remedy  by  injunction  allowed  In  Grant 
County  Board  of  Control  v.  Allphln,  supra, 
was  not  conferred  by  the  statute  under 
which  the  latter  pooled  his  tobacco,  but  was 
granted  solely  because  of  the  inadequateness 
of  any  other  remedy  that  might  have  been 
Invoked.  It  must  be  conceded  that  the  opin- 
ion went  a  step  further  in  its  application  of 
the  doctrine  in  question  than  any  other  de- 
cided in  this  jurisdiction;  but  It  is  unneces- 
sary to  carry  it  to  the  same  length  in  the 
instant  case,  as  it  is  only  necessary  to  apply 
it  therein  to  the  extent  of  preventing  a  trans- 
fer or  other  disposition  by  the  defendants  of 
the  property  in  controversy  until  such  time 
as  the  case  may  be  prepared  and  heard  upon 
its  merits. 

HI  Under  the  authorities  supra  plaintiff's 


right  to  the  injunction  granted  by  the  cir- 
cuit court,  in  so  far  as  it  affects  the  defend- 
ant McClary,  seems  to  be  free  of  doubt 
It  is  manifest  that  the  grounds  alleged  in 
the  petition,  and  supported  by  the  affidavits 
in  the  record,  are  such  as  authorize  an  In- 
junction. They  show  the  breach  of  the  con- 
tract, the  Insolvency  of  the  defendant  Mc- 
Clary, the  inadequacy  of  any  other  remedy, 
the  probability  of  a  multiplicity  of  actions, 
and  the  irreparable  loss  to  which  the  plain- 
tiff would  be  subjected  If  denied  the  injunc- 
tion. 

[2]  Nor  is  any  sound  reason  perceived  for 
holding  that  the  injunction  should  not  be 
made  to  apply  to  the  defendants  Buckner 
and  Gaston,  Williams  &  Wigmore.  They 
do  not  occupy  the  position  of  innocent  pur- 
chasers. According  to  the  allegations  of  the 
petition  and  the  evidence  furnished  by  the 
affidavits  used  on  the  application  for  the  in- 
junction, they  had  full  knowledge  that  the 
tobacco  they  attempted  to  purchase  from  Mc- 
Clary had  previously  been  sold  to  the  plain- 
tiff. Obviously  the  Injunction  would  afford 
plaintiff  no  relief  if  merely  granted  against 
the  defendant  McClary,  as  the  defendants 
Buckner  and  Gaston,  Williams  *  Wigmore 
would  continue  to  obtain  from  McClary  or 
the  farmers  or  dealers  of  whom  McClary  pur- 
chased it  the  tobacco  claimed  by  plaintiff 
under  its  contract  with  him. 

We  are  aware  that  In  Chambers  &  Mar- 
shall v.  Baldwin,  91  Ky.  121,  15  S.  W.  57, 
11  I*  R.  A.  545,  84  Am.  St.  Rep.  165,  12  Ky. 
Law  Rep.  699,  and  other  cases  cited  on  the 
brief  of  defendants'  counsel,  it  was  held 
that  one  party  to  a  contract  cannot  main- 
tain an  action  against  a  third  person  who 
even  maliciously  advised  and  procured  the 
other  party  to  the  contract  to  violate  it,  un- 
less such  person,  by  coercion  or  deception, 
caused  the  violation  of  the  contract  by  the 
other  contracting  party  against  his  will  or 
contrary  to  his  purpose.  But  in  that  case 
the  action  was  brought,  not,  as  here,  to  pre- 
vent the  violation  of  the  contract  Induced  by 
a  third  party,  but  to  recover  of  the  latter 
damages  for  his  malicious  interference  with 
the  contract  In  the  instant  case  no  dam- 
ages are  sought  against  Buckner  or  Gaston, 
Williams  &  Wigmore;  it  is  merely  sought 
to  enjoin  them  from  interfering  with  the 
contract  between  plaintiff  and  the  defendant 
McClary,  upon  the  ground  that  such  inter- 
ference was  malicious,  or  at  least  In  bad 
faith,  done  with  full  knowledge  of  the  plain- 
tiff's rights  under  the  contract;  and  that 
damages  that  might  be  recovered  by  the 
latter  of  McClary  in  an  action  at  law  be- 
cause of  his  insolvency  would  not  afford  an 
adequate  remedy.  In  such  state  of  case  re- 
lief by  Injunction  has  been  allowed  in  other 
Jurisdictions.  Beekman  v.  Marsters,  105 
Mass.  205,  80  N.  E.  817,  11  L.  R.  A.  (N.  S.) 
201,  122  Am.  St.  Rep.  232,  11  Ana  Cas.  332 ;  , 
American  Law  Book -Co.  v.  Edward  Thorns- 
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son  Co.,  84  N.  T.  Supp.  225 ;  Flaccus  v.  Smith, 
199  Pa.  183,  48  Atl.  894,  54  L.  R.  A.  640,  85 
Am.  St  Rep.  779;  Newport  t.  Newport 
Light  Co.,  84  Ky.  166;  Wilklns  t.  Somer- 
Ville,  80  Vt.  48,  66  Atl.  893,  11  L  B.  A.  (N. 
S,)  1188,  130  Am.  St  Rep.  906;  New  Eng- 
land Phonograph  Co.  t.  Edison  (C.  O.)  110 
Fed.  26.  The  doctrine  waa  also  recognised 
In  this  jurisdiction  In  Turner  y.  Hampton, 
supra,  wherein  it  was  held  that  not  only  was 
injunction  the  proper  remedy  to  prevent  the 
violation  by  the  trustees  of  a  school  district 
of  a  contract  whereby  they  had  employed 
the  plaintiff  to  teach  the  school  therein,  but 
also  to  restrain  another  from  teaching  It 
under  a  later  contract  with  the  trustees. 

The  alleged  interference  upon  the  part 
of  Buckner  and  Gaston,  Williams  &  Wig- 
more  with  the  rights  and  business  of  the 
plaintiff,  though  begun,  has  not  progressed 
far  enough  to  wholly  deprive  the  latter  of 
the  benefit  of  its  contract  with  McClary. 
Unless  they  are  restrained,  however,  from 
further  interference  with  the  contract,  plain- 
tiff will  shortly  be  entirely  deprived  of  any 
benefit  thereunder,  which  condition,  together 
with  the  fact  that  plaintiff  is  without  an 
adequate  remedy  at  law,  makes  the  relief 
here  sought  the  only  available  means  of  pro- 
tecting itself  against  Irreparable  loss. 

An  Instructive  case  on  this  question  is  that 
-of  American  Law  Book  Co.  v.  Edward  Thomp- 
son Co.,  supra.  An  injunction  was  issued  to 
restrain  a  law  publishing  house  from  induc- 
ing and  attempting  to  induce  subscribers  to 
the  publication  of  a  rival  law  publishing 
house  to  violate  their  contracts  by  refusing 
to  continue  their  subscriptions  to  certain  of 
its  publications.  It  was  contended  by  the 
defendant  that  the  plaintiff  had  an  adequate 
remedy  at  law  and  an  action  for  damages 
for  each  contract  broken  by  the  action  of  the 
defendant;  that  the  party  to  each  of  such 
contracts  had  the  right  to  break  it  and  pay 
damages;  and  that  what  the  party  himself 
could  thus  do  another  might  for  him  do 
without  restraint  by  injunction.  In  denying 
this  contention  and  sustaining  the  plain- 
tiff's right  to  an  injunction,  the  court  said: 

"The  fraudulent  intent,  followed  to  fruition 
in  the  actnal  inducement  of  persons  dealing  with 
the  plaintiff  to  break  their  contracts  for  the 
intended  benefit  of  the  defendant  and  to  the  in- 
tended injury  of  the  plaintiff,  is  the  basis  of  the 
defendant's  wrong;  a  wrong  which  our  system 
of  remedial  justice  recognizes  as  the  subject  of 
relief.  *  *  *  That  an  action  for  damages 
would  not  afford  an  adequate  remedy  is  obvious. 
The  loss  of  business  and  the  injury  to  business 
reputation  resulting  from  the  defendant's  acts 
of  obstruction,  and  from  the  consequent  litiga- 
tion between  the  plaintiff  and  its  delinquent  sub- 
scribers, eonld  not  be  estimated  nor  proven 
with  any  degree  of  certainty  for  the  purposes  of 
a  recovery;  nor  could  the  plaintiff  properly 
estimate  the  additional  burden  of  the  future 


litigation  with  subscribers,  whose  defense  would 
(as  is  to  be  inferred  from  the  past)  be  con- 
ducted  by  the  defendant  at  great  pains  and  ex- 
pense, bearing  no  relation  to  the  amount  of  the 
claim,  but  solely  in  the  interest  of  obstruction 
and  for  advertising  purposes.  The  invasion  of 
a  legal  right  being  apparent,  and  the  inadequacy 
of  relief  at  law  being  clear,  a  case  for  injunc- 
tive relief  is  made  out." 

It  is  admitted  in  the  instant  case  by  all 
the  defendants  that  the  tobacco  in  contro- 
versy is  the  same  or  a  part  of  the  same 
tobacco  tb't  defendant  McClary  sold  plaintiff, 
but  denied  that  the  defendants  Buckner  or 
Gaston,  Williams  &  Wigmcre,  or  either  of 
them,  had  knowledge  of  such  sale  when  they 
purchased  the  tobacco  of  McClary.  As  pre- 
viously stated,  the  evidence  introduced  by 
plaintiff  on  the  application  for  the  Injunction 
showed  such  knowledge  on  the  part  of  Buck- 
ner and  Gaston,  Williams  &  Wigmore;  but 
the  issue  made  by  their  denial  of  such  knowl- 
edge, as  well  as  those  raised  by  the  other 
grounds  of  defense  Interposed  by  the  re- 
spective answers  of  the  defendants,  can  only 
be  finally  determined  after  the  taking  of 
proof  by.  the  parties  and  upon  a  trial  of  the 
case  upon  its  merits.  For  these  reasons  the 
contention  of  defendants  that  the  indennlte- 
neBs  of  the  option  and  contract  referred  to 
renders  them  or  either  of  them  incapable  of 
enforcement  is  not  now  passed  on,  further 
than  to  bay  that  upon  their  face  and  the  al- 
legations of  the  petition  tbey  together  ap- 
pear to  present  a  contract  prima  facie  valid. 
At  any  rate  they  seem  more  definite  In  every 
feature  than  was  the  contract  enforced  in 
Grant  County  Board  Of  Control  v.  Allphin, 
supra,  which  embraced  Allphln's  crop  of 
tobacco  raised  in  the  year  1909,  without 
otherwise  describing  it  or  giving  the  quality 
or  quantity.  The  option  and  contract  are 
also  substantially  as  definite  as  that  in  Mit- 
chell Taylor  Tie  Co.  v.  Whitaker,  158  Ky. 
651,  166  S.  W.  193,  evidencing  the  sale  of  a 
lot  of  ties,  which,  though  it  only  described 
in  a  general  way  the  territory  from  which 
the  ties  were  to  be  produced,  was  held  to  be 
sufficiently  definite  and  certain  to  be  en- 
forced. 

For  the  reasons  herein  indicated,  the  mo- 
tion of  the  defendant  McClary  to  dissolve  the 
temporary  injunction  so  far  as  it  affects  him 
is  overruled,  and  the  injunction  as  to  him 
permitted  to  remain  In  force,  and  the  motion 
of  the  plaintiff  to  reinstate  the  injunction  dis- 
solved by  the  lower  court  as  to  the  defend- 
ants Buckner  and  Gaston,  Williams  &  Wig- 
more  is-  sustained,  and  the  Injunction  rein- 
stated as  to  them. 

The  six  other  Judges  of  the  Court  of  Ap- 
peals considered  this  case  with  me,  and  all 
concur  In  the  conclusions  expressed  in  the 
opinion. 
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HOOSIER  MINING  CO.  et  al  v.  UNION 
TRUST  CO.  et  al. 

(Court  of  Appeals  of  Kentucky.  Jen.  30,  1917.) 

1.  Tbusts  «J=>239— Lease  or  Trust  Property 
—Execution  by  Single  Trustee. 

Where  the  granting  of  a  lease  of  trust  prop- 
erty was  an  important  and  material  act  in  the 
way  of  carrying  oat  the  trust  under  a  will,  re- 
quiring an  exercise  of  the  judgment  and  discre- 
tion of  both  the  trustees  appointed  by  testator, 
it  was  necessary  for  both  of  them  to  execute  the 
lease  in  order  to  make  a  valid  instrument 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  |  846;  Dec.  Dig.  «$=»239.] 

2.  Tbusts  ■8=>239— Act  of  Single  Trustee— 
"Ratification." 

The  action  of  a  single  one  of  joint  trustees 
may  be  ratified,  if  done  in  the  legal  way,  by  his 
cotrustees;  "ratification"  of  a  contract  imply- 
ing the  giving  of  consent  to  or  the  sanctioning  of 
its  terms. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  t  346;  Dec.  Dig.  <8=»239. 

For  other  definitions,  gee  Words  and  Phrases, 
First  and  Second  Series,  Ratification.] 

3.  Tbusts  <5=239 — Contract  of  Joint  Trus- 
tees—Alteration  by  Owe. 

Where  trustees  under  a  will  jointly  executed 
a  lease  of  trust  mining  property,  with  an  op- 
tion to  the  lessee  to  purchase,  it  was  not  compe- 
tent for  one  of  the  trustees  alone  to  execute  a 
paper  materially  changing  and  altering  the  terms 
of  the  original  option. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  |  346;  Dec.  Dig.  <8=239.] 

4.  Tbusts  <g=>257— Action  by  Tbustees— Par- 
ties in  Interest— Statute. 

Under  Civ.  Code  Prac.  |  18,  providing  that 
every  action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  except  as  provided, 
where  the  conveyance  of  trust  property  by  trus- 
tees demanded  of  them  that  they  place  it  in  pos- 
session of  their  grantee,  the  trustees  had  the 
rigbt  to  sue  their  lessee,  who  refused  to  surren- 
der, either  in  their  own  behalf,  or  for  the  use 
and  benefit  of  their  grantee,  their  coplaintiff. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  H  363-368;  Dec.  Dig.  «=>257.] 

5.  Appeal  and  Ebbor  <a=»1086(2>— Harmless 
Erbob— Parties— Joinder. 

Trustees'  joinder  as  plaintiffs,  in  action  by 
their  grantee  of  trust  property  against  their  les- 
see, who  refused  to  surrender,  was  harmless  as 
to  the  lessee. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4070;  Dec.  Dig.  <8=» 
1036(2).] 

6.  Ejectment  «J=>26(1)  —  Application  of 
Clean  Hands  Doctrine. 

In  an  action  in  the  nature  of  ejectment,  the 
"clean  hands"  doctrine  of  equity  has  no  applica- 
tion. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  {  107;  Dec  Dig.  <S=>26(1).] 

Appeal  from  Circuit  Court,  Crittenden 
County. 

Suit  at  law  by  the  Union  Trust  Company 
and  another,  for  themselves  and  for  the  use 
and  benefit  of  the  West  Kentucky  Ore  Com- 
pany, and  by  the  West  Kentucky  Ore  Com- 
pany, against  the  Hoosler  Mining  Company 
and  others.  From  a  judgment  for  plaintiffs, 
defendants  appeal.   Judgment  affirmed. 


Carl  Henderson  and  L.  H.  James,  both  of 
Marion,  and  W.  H.  Whltaker,  of  Crittenden, 
for  appellants.  Oordon,  Gordon  &  Cox  and 
V.  Y.  Moore,  all  of  MadisonviUe,  and  A.  C. 
Moore  and  John  W.  Blue,  Jr.,  both  of  Marion, 
for  appellees. 

THOMAS,  J.  Samuel  G.  Brown  died  tes- 
tate, domiciled  at  the  time  in  the  city  of 
Pittsburg,  Pa.  He  owned  at  the  time  of 
his  death,  as  a  part  of  his  estate,  the  proper- 
ty involved  in  this  suit,  situated  in  Critten- 
den county,  Ky.,  which  consisted  of  all  min- 
erals and  the  right  to  mine  them  located  in 
a  tract  of  land  in  that  county  containing  191 
acres. 

The  will  was  probated  both  at  the  place  of 
the  testator's  domicile  and  In  the  county 
court  of  Crittenden  county.  By  it  the  tes- 
tator devised  all  of  bis  residuary  estate  to 
the  appellee  Union  Trust  Company  of  Pitts- 
burg, a  corporation,  and  his  brother,  the  ap- 
pellee W.  Harry  Brown,  also  of  Pittsburg, 
as  trustees,  which  devise,  covered  by  the 
nineteenth  clause  of  the  will,  is  in  this  lan- 
guage: 

"Nineteenth.  All  the  rest  and  residue  of  my 
estate  real,  personal  and  mixed,  wheresoever  the 
same  may  be  situated,  I  give,  devise  and  be- 
queath to  my  brother,  W.  Harry  Brown,  his 
heirs  and  assigns,  and  to  the  Union  Trust  Com- 
pany of  Pittsbnre,  its  successors  and  assigns, 
in  the  special  confidence  and  trust  nevertheless, 
that  they  will  improve,  manage  and  control  the 
same  in  their  discretion,  and  will  from  time  to 
time  pay  the  net  income  arising  therefrom  for 
the  period  of  five  years  next  succeeding  my  death 
in  manner  following,  viz. :  One-half  thereof  to 
my  brother,  W.  Harry  Brown,  his  heirs  and  as- 
signs, and  one-half  thereof  to  my  sister,  lizzie  B. 
Ward,  wife  of  James  Ward,  for  her  sole  and 
separate  use  as  hereinafter  provided." 

By  the  twentieth  clause  of  the  will  the 
testator  authorized  and  empowered  his  trus- 
tees— 

"to  bargain  and  sell  any  part  of  and  all  my 
residuary  estate,  real  and  personal,  not  herein 
specifically  bequeathed  and  devised  for  such 
price  and  on  such  terms  as  to  the  said  trustee 
shall  seem  best,  and  the  same  to  assign,  transfer 
and  convey  from  time  to  time  to  the  purchaser, 
and  purchasers  by  bill  of  sale,  deed  of  convey- 
ance or  other  sufficient  instrument  of  writing." 

He  then  provides  that  the  purchaser  of 
any  of  the  property  which  the  trustees  may 
sell  or  convey  shall  be  relieved  of  seeing  to 
the  application  .of  the  purchase  money. 

After  the  probating  of  the  will  the  trustees 
qualified  and  have  continued  to  act  as  such. 
Previous  to  the  29th  day  of  June,  1910,  an 
agreement  had  been  reached  between  the 
trustees  and  certain  individuals  doing  busi- 
ness under  the  name  of  the  Hoosler  Mining 
Company  by  which  the  latter  concern  agreed 
to  and  did  lease  for  a  period  of  five  years 
from  and  after  April  1,  1910,  all  of  the 
mineral  property  and  the  mining  rights  and 
privileges  Incident  thereto  and  necessary  for 
the  operation  of  the  mining  business  owned 
by  the  testator  in  the  tract  of  land  above 
mentioned.   This  lease  was  reduced  to  writ 
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ing  on  June  29,  1910,  and  duly  signed  and 
acknowledged  by  both  trustees.  After  this 
the  persons  to  whom  the  lease  was  given  In- 
corporated themselves  under  the  name  of 
Hoosler  Mining  Company  and  took  charge  of 
the  property  and  commenced  mining  opera- 
tions thereon,  and  have  continued  at  more  or 
less  regular  Intervals  to  operate  it,  or  at 
least  until  the  filing  of  this  suit 

There  Is  a  clause  in  the  lease  giving  to  the 
lessees  an  option  to  purchase  the  property 
upon  specified  terms  provided  the  option 
should  be  exercised  on  or  before  July  1, 1911. 
The  provision  of  the  lease  containing  the  op- 
tion privilege  la  in  this  language: 

"It  is  expressly  agreed  by  and  between  the 
parties  hereto  that  the  second  parties  named 
herein  shall  and  do  have  the  sole  and  exclusive 
option  to  purchase  the  mineral  rights  described 
herein ;  that  the  first  parties,  for  and  in  consid- 
eration of  the  royalties  to  be  paid,  and  for  other 
good  and  valuable  consideration,  agree  that  on  or 
before  the  1st  day  of  July,  1911,  for  and  in  con- 
sideration of  ten  thousand  ($10,000.00)  dollars 
to  be  paid  by  the  second  parties,  to  convey  or 
cause  to  be  conveyed  by  good  and  sufficient  war- 
ranty deed  to  the  second  parties,  their  heirs  and 
assigns,  the  title  which  said  Samuel  S.  Brown 
acquired  under  that  certain  indenture  dated  the 
20th  day  of  October,  1891,  and  recorded  as 
aforesaid,  in  and  to  the  mineral  and  mining 
rights  fully  described  in  said  indenture,  and  said 
first  parties  further  agreed  to  furnish  an  ab- 
stract of  their  title  to  the  said  mineral  or  mining 
rights. 

"It  is  further  agreed  that  second  parties  may 
at  any  time  after  the  signing  of  this  contract 
and  before  July  1,  1911,  after  having  given  the 
first  parties  reasonable  notice  of  their  intention, 
pay  the  ten  thousand  ($10,000.00)  dollars,  at 
which  time  first  parties  shall  execute  a  deed  and 
furnish  abstract  as  above  stipulated.  The  vari- 
ous acts  to  be  done  by  said  parties  shall  be  con- 
current." 

By  the  terms  of  the  lease  It  expired  on 
April  1,  1915,  and  no  conveyance  of  the  prop- 
erty having  been  made  to  the  Hoosler  Mining 
Company,  the  trustees,  Insisting  that  it  had 
failed  to  exercise  its  right  under  the  option 
to  purchase  the  property  under  the  terms 
contained  therein  or  any  legally  modified 
'  terms,  conveyed  the  property  on  March  17, 
1915,  to  the  corporation  appellant,  West  Ken- 
tucky Ore  Company. 

After  the  expiration  of  the  lease  on  April 
1,  1915,  possession  of  the  property  was  de- 
manded of  Hoosler  Mining  Company,  and  It 
declined  to  surrender  same,  after  which,  and 
on  May  23,  1915,  this  suit  at  law  was  filed 
by  the  two  trustees  under  the  will  of  Samuel 
S.  Brown  for  themselves  and  for  the  use  and 
benefit  of  the  West  Kentucky  Ore  Company, 
and  West  Kentucky  Ore  Company  against 
the  Hoosler  Mining  Company  and  two  indi- 
viduals who  were  tenants  of  the  latter  com- 
pany, which  suit  sought  a  recovery  of  the 
property  and  damages-  for  the  withholding 
of  it 

The  answer  consisted  of  several  para- 
graphs in  which  various  defenses  were  re- 
lied on,  but  under  the  conclusion  we  have 
reached  we  deem  it  necessary  to  consider 
but  one  of  them.   Before  July  1,  1911,  the 


defendant,  Hoosler  Mining  Company,  claims 
to  have  exercised  its  right  to  purchase  and 
that  it  did  agree  to  purchase  the  property ; 
that  in  compliance  with  its  agreement  to 
purchase  it  paid  to  the  trustee  Union  Trust 
Company  of  Pittsburg  $1,000,  and  has  been 
ready,  able,  and  willing  continuously  since 
then  to  pay  the  balance  of  the  purchase  mon- 
ey, amounting  to  $9,000,  whensoever  It  was 
furnished  a  deed  to  the  property;  that  the 
trustees  had  failed  and  refused  to  execute 
the  deed;  and  that  under  its  rights  obtain- 
ed, as  Insisted  upon  by  it,  it  has  an  equity 
in  the  property  entitling  it  to  the  possession, 
of  which  it  should  not  be  deprived  by  judg- 
ment in  this  suit 

The  allegations  of  the  answer,  Including 
that  portion  setting  up  the  defense  stated, 
were  denied  by  appropriate  pleadings,  and 
upon  trial  before  a  jury  the  court  at  the 
conclusion  of  the  testimony  offered  by  de- 
fendants, they  having  been  adjudged  the  bur- 
den of  proof,  directed  a  verdict  to  be  re- 
turned in  favor  of  plaintiffs,  which  was  done, 
and  from  the  judgment  rendered  thereon 
this  appeal  is  prosecuted. 

To  sustain  their  defense  the  defendants 
filed  with  their  pleading  and  offered  in  evi- 
dence the  following  writing: 

"Pittsburg,  Pa.,  June  30,  1911.  Union  Trust 
Co.  of  Pittsburg.  R.  C.  MacEldowney,  Pres. 
A.  W.  Mellon,  Vice  Pres.  J.  M.  Schoonmaker, 
2d  Vice  Pres.  William  I.  Berry  man.  Trust  Offi- 
cer. Carroll  P.  Davis,  Asst.  Trust  Officer.  Re- 
ceived of  J.  L.  Riddle,  sect  of  the  Hoosier  Min- 
ing Co.,  the  sum  of  one  thousand  ($1,000.00) 
dollars  of  the  consideration  under  the  terms  of 
a  certain  agreement  dated  29th  day  of  June, 
1910,  between  W.  Harry  Brown  and  the  Union 
Trust  Co.  of  Pittsburg,  executors  and  trustees 
under  the  will  of  Samuel  S.  Brown,  and  W.  H. 
Whitaker,  J.  L.  Riddle,  Geo.  H.  Cramer,  doing 
business  with  the  Hoosier  Mining  Company, 
wherein  the  latter  had  the  option  to  purchase 
from  the  former  certain  mining  rights  in  said 
agreement  described,  which  option  has  been  ex- 
cepted, the  balance  of  the  purchase  money  to 
be  secured  or  paid  upon  the  execution  and  de- 
liverance of  a  deed  in  consummation  of  the  ex- 
ercise of  said  option  accepted  as  above  stated. 
The  Union  Trust  Co.  of.  Pittsburg,  Executor  & 
Trustee  under  the  Will  of  Samuel  S.  Brown, 
by  William  I.  Berryman,  Trust  Officer." 

They  also  introduce  upon  the  trial,  over 
the  objections  of  the  plaintiffs,  the  following 
letters  purported  to  have  been  written  by 
the  trustee  W.  Harry  Brown: 

"Estate  of  Samuel  S.  Brown.  7  Wood  Street, 
Pittsburg,  Pa.,  June  20,  1911.  Hoosier  Mining 
Company,  J.  U  Riddle,  Sec.  &  Treas.,  211  Port- 
land Street,  Vincennes,  Ind. — Dear  Sir:  Yours 
of  recent  date  received.  I  note  that  your  com- 
pany did  not  sell  any  fluor  spar  during  the 
month  of  May,  and  also  that  you  desire  to  ex- 
tend for  thirty  or  sixty  days  the  time  for  pay- 
ment of  one-half  the  purchase  price  of  $10.- 

000.  00  in  case  yoo  elect  to  purchase  certain 
mineral  rights  in  what  are  known  as  the  tabb 
lands  in  Crittenden  county,  Kentucky,  under 
option  contained  in  agreement  of  June  29, 
1910.  Such  extension  would  be  entirely  agree- 
able to  the  trustees  of  this  estate  on  one-half 
or  $5,000.00  of  said  purchase  price,  for  time 
specified,  your  company  to  pay  interest  at  rate 
of  six  per  cent,  per  annum  from  and  after  July 

1.  1911.    Tours  very  truly,  [Signed]  W.  Harry 
Brown,  Trustee." 
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"Estate  of  Samuel  S.  Brown,  7  Wood  Street, 
Pittsburg,  Pa.,  August  2.  1911.  W.  H.  Whita- 
ker,  E8o  Shelbyvifle,  Illinois— Dear  Sir:  Yours 
of  the  30th  ult.  addressed  to  Mr.  W.  I.  Berry- 
man,  of  the  Union  Trust  Co.,  has  been  referred 
to  me.  Will  write  to  attorney  at  Marion,  Ky., 
for  abstract  of  what  are  known  as  the  tabb 
lands,  the  mineral  rights  under  which  are  cov- 
ered by  lease  to  you  of  June  the  29,  1910,  and 
hope  to  have  same  ready  for  your  inspection  in 
a  short  time.  Trust  you  will  be  able  to  pay  at 
that  time  the  balance  due  on  the  first  $5,000.00 
installment  on  purchase  money  of  mineral  rights 
mentioned  above  and  remaining  $6,000.00  within 
sixty  days  from  July  3L  1911,  as  agreed,  per 
my  letter  of  June  81,  1911,  to  your  Mr.  J.  L. 
Riddle.  Tours  very  truly,  [Signed]  W.  Harry 
Brown,  Executor  and  Trustee. 

They  also  Introduced,  over  the  same  ob- 
jections of  plaintiff,  a  letter  from  the  trustee 
Union  Trust  Company  ot  Pittsburg,  Pa.,  pur- 
ported to  hare  been  signed  by  its  trust  of- 
ficer, W.  I.  Berryman,  and  which  is: 

"Union  Trust  Company  of  Pittsburg.  Pitts- 
burg, Pa,  July  19,  1911.  H.  C.  MacEldowney, 
Pres.  A.  W.  Mellon.  Vice  Pres.  J.  M.  Schoon- 
maker,  2d  V.  Pres.  William  I.  Berryman,  Trust 
Officer.  Carroll  P.  Davis,  Asst.  Trust  Officer. 
In  re  S.  S.  Brown  Estate,  Fluor  Spar  Lands, 
Crittenden  County,  Kentucky.  Mr.  W.  H.  Whit- 
aker,  Pres.  Hoosier  Mining  Co.,  Citizens'  Na- 
tional Bank  Bldg.  Shelbyville,  Indiana— Dear 
Sir :  In  the  matter  of  your  acceptance  of  option 
on  Jnne  30th  last  for  the  purchase  of  certain 
floor  spar  lands  for  the  sum  or  $10,000.00  on 
account  of  which  yon  paid  on  acceptance  the 
sura  of  $1,000.00,  you  are  advised  that  we  have 
submitted  your  request,  relative  to  the  time 
of  payment  of  the  balance  of  the  consideration, 
to  Capt.  W.  Harry  Brown,  our  coexecutor,  and 
he  has  expressed  a  willingness  to  extend  for 
thirty  days  from  June  30th  last  $4,000.00  of  the 
unpaid  consideration,  and  sixty  days  from  June 
30th  for  the  balance  of  $5,000.00,  all  deferred 
payments  to  bear  interest  at  the  rate  of  six 
per  cent  per  annum,  payable  semiannually. 
Trusting  that  this  may  meet  with  your  approval, 
and  that  you  will  advise  Capt.  Brown  of  this 
company  at  your  earliest  convenience,  we  are. 
Toots  very  truly,  [Signed]  William  R.  Berry- 
man, Trust  Officer.'' 

It  should  be  here  stated  that  W.  H.  Whlt- 
aker  was  one  of  the  partners  of  the  Hoosier 
Mining  Company  at  the  time  of  the  taking 
of  the  lease,  and  was  made  its  president  aft- 
er it  became  incorporated.  J.  L.  Riddle  was 
also  one  of  the  partners,  and  became  secre- 
tary and  treasurer  of  that  concern  after  Its 
Incorporation. 

In  addition  to  this  testimony,  It  is  shown 
by  W.tt  Whitaker  that  no  royalties  or  oth- 
er consideration  for  the  leasing  of  the  prop- 
erty were  paid  after  July  1,  1911,  and  that 
considerable  correspondence  occurred  be- 
tween defendant  corporation  and  the  trus- 
tees relative  to  the  option  privilege  to  pur- 
chase the  property,  but  he  nowhere  testified 
that  the  defendant  was  ever  able  financially 
to  pay  for  the  property,  but,  on  the  contrary, 
states  that  It  was  hard  pressed  and  had 
comparatively  no  means;  that  it  had  been 
sued  and  attached  numerous  times  by  its 
creditors,  and  had  even  been  indicted  for  fall- 
ing to  pay  its  employes,  as  required  by  stat- 
ute. His  testimony  conclusively  shows  that 
the  mining  operations  of  the  Hoosier  Mining 
Company  upon  the  leased  premises  were  any- 


thing but  successful,  and  one  cannot  read  his 
testimony  without  coming  to  the  conclusion 
that  It  was  a  matter  of  indifference  to  the 
lessee  as  to  when,  if  at  all,  the  trustees 
should  execute  a  deed  to  the  property.  He 
shows  that  a  deed  was  prepared  at  one  time, 
giving  no  date,  however,  and  sent  to  the  de- 
fendant for  its  inspection,  but  it  was  return- 
ed, and  we  are  not  Informed  as  to  the  rea- 
son why,  or  if  any  objections  or  suggestions 
were  made,  and  if  so,  what  they  were.  So 
the  Impression  from  his  testimony  is  irresist- 
ible, to  say  the  least  of  it,  that  the  defend- 
ant was  in  no  hurry  to  be  called  upon  to 
pay  the  purchase  money  should  a  deed  have 
been  executed  and  tendered  to  it  But  these 
facts  as  they  relate  to  the  question  we  are 
about  to  discuss  are  relevant  only  as  fur- 
nishing evidence  of  the  defendant's  construc- 
tion of  the  negotiations  as  manifested  by  the 
above  writing  which  it  now  claims  was  a 
valid  exercise  of  its  option  right  contained 
in  the  lease. 

Before  entering  into  the  real  and  decisive 
question  In  the  case,  it  is  Insisted  by  plain- 
tiffs that  the  letters  referred  to  should  not 
have  been  admitted  as  evidence  without  proof 
of  their  authenticity,  and  we  are  referred  to 
the  cases  of  McClaln  v.  Esham,  17  B.  Mon. 
146,  Gentry  v.  Doolln,  1  Bush,  1,  Burgen  v. 
Commonwealth,  8  Ky.  Law  Rep.  613,  Beeler's 
Ex'r  v.  Cumberland,  etc.,  Co.,  160  Ky.  267, 
160  S.  W.  336,  as  well  as  text-writers  and 
opinions  from  other  courts  as  authority  for 
the  objection.  These  authorities  hold  to  the 
correctness  of  the  rule  contended  for  as  a 
general  proposition,  and  section  627  of  the 
Civil  Code  of  Practice  appears  to  fortify  the 
position,  inasmuch  as  it  provides  that: 

"A  writing  purporting  to  have  been  made  by 
a  party,  if  referred  to  in,  and  filed  with,  a 
pleading  of  his  adversary,  may  be  read  as  genu- 
ine against  him,  unless  he  denies  its  genuineness 
by  affidavit  before  the  trial  is  begun?' 

Whatever  may  be  the  correct  Interpreta- 
tion of  that  section  as  to  whether  the  writ- 
ing therein  referred  to  must  be  one  upon 
which  the  suit  is  based,  or  one  evidentiary 
in  character  only,  it  does  at  least  inferen- 
tially  declare  that  a  writing  not  so  filed  with 
the  pleading  cannot  be  read  without  some 
proof!  of  its  genuineness.  Notwithstand- 
ing these  authorities  and  the  Code  provision, 
an  exception  to  the  general  rule  as  to  the  ad- 
missibility of  letters  as  evidence  upon  the 
trial  without  accompanying  proof  of  their 
genuineness  has  in  some  Instances  been  rec- 
ognized by  this  court,  as  will  be  found  from 
the  opinion  in  the  case  of  L.  &  N.  R.  R.  Co.  v. 
O'Brien  &  Co..  168  Ky.  403,  182  S.  W.  227, 
and  authorities  therein  referred  to. 

We  will  not  stop  here  to  discuss  or  consid- 
er the  grounds  for,  or  the  facte  authorizing, 
the  application  of  the  exception  to  the  rule 
as  found  in  the  last  cases  referred  to,  nor 
will  we  determine  whether  the  letters  ob- 
jected to  in  this  case  do  or  do  not  come  with- 
in the  exception,  because  we  have  determin- 
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ed  that  the  letters,  if  admitted  as  genuine, 
are  not  sufficient  to  establish  the  defense  re- 
lied on,  as  will  more  fully  appear  during 
the  progress  of  this  opinion. 

Going  now  to  the  merits  of  the  case,  It  will 
be  seen  that  the  plaintiffs,  Union  Trust  Com- 
pany of  Pittsburg  and  W.  Harry  Brown,  are 
made  cotrustees  by  the  nineteenth  clause 
of  the  will  of  Samuel  £>.  Brown,  and  given 
power  and  authority  to  manage  and  control, 
In  their  discretion,  all  of  the  residuary  prop- 
erty of  the  testator,  including  real  estate, 
and  by  the  twentieth  clause  they  are  given 
like  power  and  authority  to  sell  and  convey 
such  property  In  their  sound  discretion. 
Testator  reposed  In  them  "special  confidence 
and  trust,"  and  directed  that  they  control 
his  estate  as  such  trustees  "In  their  sound 
discretion,"  and  authorized  them  to  dispose 
of  the  trust  property  "on  such  terms  as  to 
the  said  trustees  shall  seem  best"  Mani- 
festly the  language  here  used  creating  the 
trust  and  vesting  the  trustees  with  power 
and  authority  concerning  the  trust  property 
not  only  makes  the  trustees  named  Joint 
trustees,  but  also  shows  a  desire  on  the  part 
of  the  testator  that  his  estate  should  re- 
ceive the  combined  exercise  of  the  business 
ability,  discretion,  and  judgment  which  he 
conceived  his  trustees  to  possess.  The  fur- 
ther intention  Is  to  be  gathered  that  It  was 
his  desire  and  purpose  that  the  trustees 
which  he  named  should  Jointly,  but  not 
singly  act  in  all  matters  pertaining  to  the 
trust  estate  calling  for  the  exercise  of  the 
business  qualifications  enumerated. 

[t]  We  are  not  dependent  alone  upon  the 
intention  of  the  testator  or  the  one  creating 
the  trust  'as  to  the  requirement  of  joint  ac- 
tion by  the  trustees  under  such  circumstanc- 
es. The  law  as  found  in  text-writers  and 
adjudicated  cases  seems  to  be  harmonious 
upon  this  subject  The  will  involved  in  the 
case  of  Winslow  v.  Baltimore  &  Ohio  Rail- 
road Co.,  188  U.  S.  646,  23  Sup.  Ct.  443,  47 
L.  Ed.  635,  was  one  vesting  Joint  trustees 
with  similar  power  and  authority  to  that 
vested  in  appellants  aa  trustees  under  the 
will  of  Samuel  S.  Brown.  Certain  property 
had  been  leased  by  the  trustees  under  a 
joint  lease  contract  to  the  Baltimore  & 
Ohio  Railroad  Company  for  a  period  of  five 
years,  the  terms  of  which  It  Is  unnecessary 
to  state,  except  that  one  of  them  was  the 
privilege  of  renewing  the  lease  by  the  lessee 
at  Its  expiration,  and  another  was  that  the 
railroad  company  should  have  the  privilege, 
under  specified  terms,  to  purchase  the  prop- 
erty. This  lease  was  renewed  several  times, 
the  last  one  being  executed  by  only  one  of 
the  three  Joint  trustees.  At  its  expiration 
the  trustees  jointly  declined  to  again  re- 
new it,  which  was  followed  by  some  litiga- 
tion not  necessary  to  state,  but  afterwards 
the  railroad  company  filed  suit  to  not  only 
obtain  a  renewal  of  the  lease,  but  to  enforce 
a  performance  of  the  contract  to  purchase 


the  leased  property.  It  failed  in  its  suit  be- 
cause the  renewal  lease  under  which  it  based 
Its  right  to  maintain  It  had  not  been  legally 
executed  for  the  reason  that  two  of  the  trus- 
tees had  failed  to  Join  in  It  In  other  words, 
it  was  adjudged  that  the  Instrument  creat- 
ing the  trust  conferred  upon  the  trustees 
In  such  matters  joint  authority  only,  and 
which  could  not  be  legally  exercised  by  any 
of  the  trustees  less  than  the  whole.  This 
holding  of  the  trial  court  was  affirmed  by 
the  Supreme  Court  In  the  opinion  upon  the 
subject  under  consideration  It  said: 

"In  fact  however,  the  lease  was  not  legally 
renewed  in  1892,  because  the  paper  of  that  year 
was  signed  by  one  trustee  only.  In  our  opinion, 
his  signature  did  not  make  a  valid  lease.  It 
required  the  signatures  of  all  the  trustees.  A 
deed  of  land  executed  by  one  trustee  does  not 
convey  his  share  as  in  the  case  of  ordinary  joint 
tenants.  So  where  a  deed  of  land  was  executed 
by  two  out  of  three  trustees,  the  burden  is  upon 
the  purchaser  to  prove  the  third  trustee  was 


dead.  1  Perry  on  Trusts  (2d  Ed.)  J  411;  2 
Perry  on  Trusts,  j|  499,  502  ;  2  Story,  Eq. 
Juris.    (12th  Ed.)  f  1280;  Brennea  v.  Willaon, 


71  N.  Y.  602-507. 

"The  authorities  cited  by  the  counsel  for  the 
company  to  the  effect  that  one  of  several  trus- 
tees may,  when  so  authorized  by  his  associates, 
act  with  regard  to  the  execution  of  some  por- 
tions of  the  trust  as  their  agent  and  that 
when  not  previously  so  authorized,  a  subsequent 
ratification  of  his  act  by  his  associates  may  bind 
them  all,  do  not  embrace  the  facts  in  this 
case.  There  is  no  evidence  of  any  authority  to 
one  trustee  to  sign  a  lease.  The  granting  of  a 
lease  was  an  important  and  material  act  in  the 
way  of  carrying  out  the  trust  under  the  will, 
requiring  an  exercise  of  the  judgment  and  dis- 
cretion of  all  the  trustees.  It  was  therefore 
necessary  for  them  all  to  act  in  order  to  make 
a  valid  instrument 

"That  one  of  several  trustees  can  be  Intrusted 
by  his  associates  with  the  transaction  of  the 
business  of  the  trust  may  be,  under  certain  cir- 
cumstances, conceded,  but  those  circumstances 
will  not  justify  the  doing  of  an  act  by  one  trus- 
tee on  his  own  responsibility  which  is  of  a 
nature  to  require  the  deliberate  discretion  and 
judgment  of  all  the  trustees.  In  the  case  of  a 
lease  of  property,  such  as  is  presented  herein, 
the  signatures  of  all  are  necessary  to  the  va- 
lidity of  the  paper." 

The  same  rule  Is  upheld  by  the  following 
cases  from  other  Jurisdictions:  Sloo  v.  Law, 
Fed.  Cas.  No.  12,957,  3  Blatchf.  459;  Learned 
v.  Welton,  40  Cal.  349;  Cox  v.  Walker,  26  Me. 
604;  Latrobe  v.  Tierman,  2  Md.  Ch.  474; 
Mason  v.  Martin,  4  Md.  124;  Heard  ▼.  March, 
12  Cush.  580;  Chapln  v.  First  Unlversalist 
Society,  8  Gray,  580;  Hill  v.  Josselyn,  21 
Miss.  (13  Smedes  &  M.)  597;  Ham  v.  Ham, 
68  N.  H.  70;  Holcomb  v.  Holcomb,  11  N.  J. 
Eq.  281;  Holcomb  v. -Coryell,  Id.,  11  N.  J.  Eq. 
476;  Rldgeley  v.  Johnson,  11  Barb.  (N.  Y.) 
527;  Appeal  of  Vandever,  8  Watts  &  S.  (Pa.) 
405,  42  Am.  Dec.  306;  Loud  v.  Winchester, 
52  Mich.  174,  17  N.  W.  784;  Nesbltt  v.  Tar- 
brake,  30  Ta.  Super.  Ct.  460;  Coleman  v. 
Connolly,  242  111.  574,  90  N.  B.  278,  134  Am. 
St.  Rep.  347 ;  Perry  on  Trusts,  vol.  2,  (  499 ; 
39  Cyc.  307,  364,  388,  389. 

The  text  In  Cyc.  p.  307,  says: 
"They  [trustees]  cannot  act  separately,  but 
must  act  as  a  unit  except  where  authority  to 
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act  is  given  to  a  majority  of  the  trustees  by 
statute,  or  by  the  instrument  creating  the  trust, 
or,  possibly,  except  in  the  case  of  an  urgent 
emergency.  Not  only  is  an  executory  contract 
entered  into  by  less  than  the  whole  number  of 
trustees  unenforceable,  but  acts  done  in  per- 
formance of  the  contract  may  be  set  aside  by 
the  nonconsenting  trustee  or  trustees." 

On  page  364  In  treating  upon  the  subject 
of  conveyance  by  joint  trustees,  the  state- 
ment Is  made: 

"Where  there  are  several .  trustees,  all  must 
act  and  join  in  the  deed." 

On  pages  388  and  389,  wherein  the  power 
and  authority  to  make  leases  Is  being  dis- 
cussed, It  is  stated: 

"To  be  valid,  the  lease  must,  where  the  pow- 
er is  expressly  given,  conform  to  whatever  con- 
ditions and  restrictions  are  contained  in  the 
instrument  creating  the  trust,  and  it  must  be 
properly  executed  by  ail  the  trustees." 

[2]  From  these  authorities  it  cannot  be 
successfully  contended  that  any  action  re- 
quiring the  exercise  of  judgment  and  discre- 
tion taken  by  one  trustee  alone,  where  there 
are  others,  would  be  a  valid  execution  of 
the  power  or  authority  Tested  in  the  joint 
trustees.  It  is  true,  as  the  authorities  supra 
will  show,  that  the  action  of  a  single  trus- 
tee may  be  ratified,  if  done  in  the  legal  way, 
by  his  cotrustees,  and  they  further  show 
that  action  not  requiring  the  exercise  of 
judgment  or  discretion,  but  merely  ministeri- 
al, may,  at  least  under  some  circumstances, 
be  exercised  by  one  trustee  alone. 

The  inquiry  then  is:  What  are  the  rights 
of  the  parties  under  the  facts  and  the  law  ap- 
plicable to  the  subject?  It  is  insisted  by 
spi>ellant  that  the  paper  of  date  June  30, 
1911,  wherein  one  of  the  trustees,  Union 
Trust  Company  of  Pittsburg,  acknowledged 
the  receipt  from  it  of  $1,000,  constituted  and 
is  an  acknowledgment  of  its  right  to  exercise 
Its  option  to  purchase  the  property,  and  is  an 
acceptance  of  its  offer  to  do  so  made  within 
the  limitations  of  the  option,  and  that,  al- 
though that  paper  is  executed  by  only  one  of 
the  trustees,  the  two  letters  of  date  June  20, 
1911,  and  August  2,  1911,  purporting  to  have 
been  written  by  the  other  trustee,  W.  Harry 
Brown,  is  a  ratification  of  that  acceptance, 
while  appellees  contend  otherwise. 

[3]  We  do  not  find  ourselves  able  to  agree 
with  appellant  in  its  contention  as  to  the 
legal  effect  of  these  writings.  Manifestly  the 
letter  of  June  20th  could  not  be  a  ratification 
of  a  thing  which  had  not  occurred,  but,  if  it 
had  been  dated  subsequent  to  the  receipt  of 
the  $1,000,  it  is  apparent  from  its  language 
that  the  terms  which  it  Imposes  are  entire- 
ly and  materially  different  from  those  con- 
tained in  the  writing  of  June  30,  1911.  In 
the  latter  writing  the  postponement  of  the 
payment  of  the  balance  of  the  purchase  mon- 
ey, being  ?9,000,  was  for  an  indefinite  time. 
It  altered  altogether  the  terms  of  the  option 
contained  in  the  lease  contract,  not  only  as 
to  the  terms  of  the  payment,  but  dispenses 
with  some  of  the  requirements  found  in  the 
option,  one  of  which  at  .  least  is  the  require- 


ment on  the  part  of  appellees  to  furnish  an 
abstract  of  title  to  the  property. 

The  letter  purporting  to  have  been  signed 
by  Brown,  of  June  20th,  fixed  a  definite  time 
as  to  when  the  payments  should  be  made, 
and  contained  terms  much  more  certain  than 
are  contained  in  the  writing  of  June  80th. 
The  same  is  true  as  to  the  letter  of  date  Au- 
gust 2,  1911,  purporting  to  have  been  signed 
by  the  trust ae  Brown,  and  in  addition  it  re- 
news the  obligation  on  the  part  of  appellees 
to  furnish  an  abstract  of  title.  It  is  but  a 
reiteration  of  the  letter  of  June  20th,  as  to 
terms. 

It  is  a  singular  circumstance  that  we  find 
nowhere  in  the  record,  even  if  it  should  be 
determined  that  these  letters,  taken  together, 
are  sufficient  to  constitute  a  joint  proposition 
from  the  two  trustees  and  binding  on  them, 
that  the  terms  proposed  in  them  were  agreed 
to  or  accepted  by  the  appellant  It  being  con- 
ceded, as  we  have  shown,  that  such  a  con- 
tract must  be  jointly  executed  by  the  trus- 
tees, it  would  be  an  anomaly  in  the  law  to 
hold  that  one  trustee  alone  could  subsequent- 
ly change  and  materially  alter  a  .contract  so 
made  as  to  bind  the  other  cotrustees  to  the 
terms  of  the  new  or  altered  contract  This 
insistence  is  made,  however,  by  the  appellant, 
because  it  contends  that  the  option  to  pur- 
chase the  land  was  jointly,  and  therefore  val- 
idly, executed,  and  that  it  was  competent  for 
one  of  the  trustees  alone  to  execute  the  paper 
of  June  30,  1911,  whereby  the  terms  of  the 
original  option  were  materially  changed  and 
altered.  To*  uphold  this  right  to  so  alter  and 
change  the  original  contract  by  a  single  trus- 
tee would  practically  dispense  with  the  rule 
requiring  joint  and  united  action  by  all  the 
trustees;  for,  if  the  alteration  so  executed 
can  change  the  time  of  payment  so  as  to 
bind  all  the  trustees,  It  can  likewise  blnding- 
ly  change  the  amount  of  the  purchase  price 
or  the  time  for  the  exercise  of  the  option 
privilege,  or  any  other  of  the  terms  of  the 
original  contract  embodying  the  fruits  of  the 
combined  judgment  of  all  of  the  trustees. 
The  original  contract  would  thus  be  permit- 
ted to  be  so  emasculated  that  the  altered  one 
would  be  a  stranger  to  it,  both  in  resemblance 
and  substance,  and  would  be  but  substituting 
the  combined  action  of  all  the  trustees  for 
that  of  one  alone.  We  are  convinced  that 
the  reason  for  the  rule  requiring  the  com- 
bined action  on  the  part  of  the  trustees  would 
not  only  be  frustrated,  but  virtually  annulled, 
to  allow  the  right  of  a  single  trustee  to  make 
such  alterations  without  ratification  by  his 
cotrustee.  Having  determined  that  the  op- 
tion of  appellant  to  purchase  the  property 
contained  in  the  lease  was  not  exercised  dur- 
ing the  life  of  the  option,  and  that  there  had 
been  no  valid  waiver  of  this  by  the  co-trustee, 
Brown,  it  results  that  defendants  failed  to 
establish  the  equity  in  the  property  contend- 
ed for,  and  they  cannot  therefore  rely  on  it 
as  a  defense  to  this  suit.  To  have  perfected 
such  right  the  attempted  alteration  by  one 
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trustee  of  the  terms  of  the  option,  as  Is  claim- 
ed was  done  under  the  writing  of  Jane  80, 
1911,  must  have  been  ratified  by  the  other 
trustee.  Ratification  of  a  contract  Implies 
the  giving  of  consent  to,  or  the  sanctioning 
of,  the  terms  of  it.  The  trustee  Brown,  ac- 
cording to  the  proof,  never  consented  to  or 
sanctioned  the  terms  of  the  writing  in  ques- 
tion. 

The  second  and  third  points  discussed  be- 
fore us  are  that  the  West  Kentucky  Ore  Com- 
pany Is  an  innocent  purchaser,  having  no  no- 
tice of  plaintiff's  alleged  equity  ,*and  that  the 
proof  failed  to  show  appellant's  ability  to 
pay  for  the  property.  Much  research  'a 
shown  in  tbe  discussion  of  the  second  point, 
which  involves  the  question  of  notice  arising 
from  the  fact  of  appellant's  possession  of  the 
premises,  and  also  upon  the  question  of  ac- 
tual notice  to  one  Reed,  who  subsequently  be- 
came a  stockholder  and  an  officer  In  the  West 
Kentucky  Ore  Company. 

A  consideration  of  the  question  Involved 
upon  the  second  point  discussed  would  be  in 
teresting,  and  one  in  which  we  would  delight 
to  engage  were  it  not  for  the  fact  of  the  bur- 
dened condition  of  this  court,  and  Its  being 
unnecessary  In  view  of  the  conclusion  reach- 
ed. We  will  therefore  refrain  from  under- 
taking a  discussion  of  either  of  these  last- 
named  points. 

[4,  f  ]  Some  discussion  is  also  made  of  the 
objection  to  the  petition  because  of  a  defect 
of  parties  plaintiff,  _in  that  It  is  contended 
that  the  trustees  hia'd  no  right  to  appear  as 
such,  either  in  their  own  behalf  or  for  the 
use  and  benefit  of  their  coplalntlff.  We  think, 
however,  in  view  of  the  fact  that  their  con- 
veyance of  the  property  to  their  coplalntlff 
demanded  of  them  that  they  place  it  in  pos- 
session of  same,  they  had  a  right  to,  under 
the  provisions  of  section  18  of  the  Civil  Code, 
join  as  plaintiffs  In  this  action,  but,  if  not, 
their  having  done  so  cannot  operate  to  the 
prejudice  of  the  defendant. 

[I]  A  further  insistence  Is  made  that  the 
trustees  do  not  come  into  court  with  clean 
hands,  because  they  still  retain  the  $1,000 
which  is  acknowledged  in  tbe  paper  of  June 
30,  1911.  Two  answers  might  be  made  to 
this,  one  being  that  the  "clean  hands"  doc- 
trine is  a  tool  of  courts  of  equity  only,  and  is 
not  an  instrument  of  the  law  applicable  in 
courts  of  law.  This  being  an  ordinary  action 
in  the  nature  of  ejectment,  there  is  no  rule 
for  its  application.  The  other  is,  as  was  ad- 
verted to  in  a  former  part  of  this  opinion,  no 
rents  or  royalties  have  been  paid  by  tbe  de- 
fendant to  the  trustees  for  the  four  years 
preceding  the  filing  of  the  suit,  and  if  they 
did  any  business  at  all  these  would  have 
amounted  to  a  sum  greater  than  the  $1,000. 

In  view  of  what  has  been  Bald,  the  trial 
court  correctly  directed  tbe  jury  to  return  a 
verdict  for  the  plaintiffs,  and  the  judgment 
is  affirmed. 


BALTIMORE  ft  OHIO  R  CO.  v.  LEACH. 
(Court  of  Appeals  of  Kentucky.  Jan.  26,  1917.) 

1.  Courts  «=s97(1)— Construction  of  Con- 
tract—Interstate  Commerce  —  Federal 
Question. 

In  case  of  an  interstate  shipment  of  cattle 
the  construction  of  the  bill  of  lading,  being  tbe 
contract  between  the  parties,  is  a  federal  ques- 
tion, and  the  construction  placed  thereupon  by 
the  federal  courts  is  controlling. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §  329 ;  Dec.  Dig.  «=»97(1).] 

2.  Trial  «=>255(10)  —  Carriers  —  Nones  of 
Injury— Instructions—  Statutory. 

Where  there  was  evidence  showing  a  waiver 
of  notice  of  injury  to  cattle,  stipulated  in  bill 
of  lading,  but  no  request  to  instruct  the  jury  as 
to  waiver  being  offered,  under  Civ.  Code  Prac. 
|  317,  subsec.  5,  it  was  not  the  court's  duty  to 
give  such  an  instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  g  637;  Dec.  Dig.  <8=>255<10).] 

3.  Carriers  «=»219(8)— Of  Live  Stock— No- 
tice of  Injury  —  Waiver  by  Delivering 
Carrier. 

The  agent  of  a  delivering  carrier  in  an  inter- 
state shipment  of  cattle  was  the  agent  of  the 
initial  carrier  for  purposes  of  delivery,  and  had 
authority  to  waive  notice  of  injury  required  by 
bill  of  lading  issued  by  initial  carrier,  and  such 
waiver  would  excuse  failure  to  give  notice. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  }  951;  Dec.  Dig.  «J=»219(8).] 

Appeal  from  Circuit  Court,  Scott  County. 

Action  by  J.  O.  Leach  against  the  Balti- 
more ft  Ohio  Railroad  Company  and  another. 
Judgment  for  plaintiff,  and  .defendant  named 
appeals,  and  moves  for  rehearing  and  to  set 
aside  judgment    Motion  overruled. 

This  was  a  case  where  the  amount  In- 
volved was  less  than  $500.  The  court  over- 
ruled a  motion  for  an  appeal,  and  affirmed 
the  judgment  of  the  lower  court  with  damag- 
es without  an  opinion,  nnder  rule  20  (169  S. 
W.  vll)  of  the  rules  of  the  Court  of  Appeals. 
The  appellant  filed  motion  to  be  permitted  to 
file  petition  for  rehearing  and  tendered  for 
filing  tbe  petition.  The  court  overruled  the 
petition,  and  delivered  a  response  set  forth 
below.  The  appellant  In  this  case  argued 
that  It  was  similar  to  the  case  of  L.  ft  N.  R 
R  Co.  v.  Croan  ft  Griffith,  242  U.  S.  ■ — ,  37 
Sup.  Ot  17,  61  L.  Ed.  — ,  recently  decided  by 
the  Supreme  Court,  in  which  It  reversed  the 
judgment  of  this  court 

Gibson  ft  Crawford,  of  Louisville,  and 
Bradley  ft  Bradley,  of  Georgetown,  for  appel- 
lant B.  M.  Lee,  of  Georgetown,  for  appellee. 

HURT,  J.  This  action  was  brought  in  the 
Scott  circuit  court,  by  the  appellee,  J.  G. 
Leach,  against  tbe  appellant  Baltimore  & 
Ohio  Railroad  Company,  and  the  Cincinnati, 
New  Orleans  ft  Texas  Pacific  Railway  Com- 
pany, jointly,  to  recover  from  them  the  dam- 
ages alleged  to  have  been  sustained  by  the 
appellee  from  the  negligence  of  the  two  rail- 
road companies  In  unreasonably  delaying  the 
transportation  of  41  head  of  cattle  from  East 
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St  Louis,  111.,  to  Georgetown,  In  the  state  of 
Kentucky,  and  by  negligently  falling  to  prop- 
erly water  and  feed  them  while  on  the  way. 
The  negligence  resulted,  as  Is  alleged,  In  the 
failure  to  deliver  two  of  the  cattle,  they  hav- 
ing died  before  the  arrival  at  Georgetown, 
and  In  the  death  of  one  between  Cincinnati 
and  Georgetown,  and  the  death  of  four  oth- 
ers within  three  or  four  days  after  their  ar- 
rival at  Georgetown,  and  Injuries  to  the  re- 
maining ones  from  starvation  and  want  of  at- 
tention while  being  transported.  The  trial 
of  the  action  resulted  In  a  judgment  against 
the  appellant  in  favor  of  appellee,  who  was 
the  owner  and  shipper  of  the  cattle,  for  the 
damages,  and  the  judgment  was  affirmed 
upon  appeal  to  this  court 

[1]  The  appellant  by  its  petition  seeks  a 
rehearing  In  this  court  upon  its  contention 
that  the  shipment  was  an  Interstate  transac- 
tion, and  that  the  bill  of  lading  contained 
the  contract  between  the  shipper  and  the 
appellant,  which  was  the  initial  carrier,  and 
that  the  meaning  and  construction  of  the  con- 
tract Is  a  federal  question,  and  the  construc- 
tion to  be  placed  upon  such  a  contract  by  the 
courts  of  federal  jurisdiction  Is  controlling. 
The  soundness  of  this  contention  is  conceded. 
It  appears  from  the  answer  of  the  appellant 
filed  in  the  action  In  the  court  below,  and 
which  averment  was  not  traversed,  the  bill 
of  lading  contained  the  following  stipulation: 

"That  no  claim  for  damages  which  may  accrue 
to  the  said  shipper  under  this  contract  shall  be 
allowed  or  paid  by  the  said  carrier,  or-  sued  for 
in  any  court  by  the  said  shipper,  unless  a  claim 
for  loss  or  damage  shall  be  made  in  writing, 
verified  by  the  affidavit  of  the  shipper  or  his 
agent,  and  delivered,  to  the  general  freight  agnnt 
of  said  carrier  at  his  office  in  Cincinnati,  Ohio, 
within  five  days  from  the  time  said  stock  is  re- 
moved from  said  car  or  cars,  and  that,  if  any 
loss  or  damage  occurs  upon  the  line  of  connect- 
ing carrier,  then  such  carrier  shall  not  be  liable 
unless  a  claim  shall  be  made  in  like  manner  and 
delivered  in  like  time  to  some  proper  office  or 
agent  of  the  carrier  on  whose  line  the  loss  or  in- 
jury occurs." 

The  federal  statute  (Act  June  29,  1906,  c. 
8501,  |  7,  pars.  11,  12,  84  Stat  693  [TJ.  S. 
Comp.  St.  1913,  {  8592]),  known  as  the  Carmack 
Amendment  to  Interstate  Commerce  Act  (Act 
Feb.  4,  1887,  c.  104,  24  Stat.  379)  was  In- 
voked, and  it  was  pleaded  that  the  bill  of  lad- 
ing was  made  and  delivered  to  the  shipper, 
under  the  provisions  of  that  statute,  and, 
further,  that  the  appellee  did  not  within  five 
days  deliver  a  claim  for  damages  In  writing, 
verified  by  his  affidavit  or  that  of  his  agent 
to  the  general  freight  agent  of  appellant  at 
Cincinnati,  Ohio,  or  to  the  connecting  car- 
rier, the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company.  These  averments 
of  answer  were  undented,  but,  Instead,  the 
appellee  replied  In  avoidance  of  them,  and  al- 
leged in  a  reply  that  Immediately  and  upon 
the  same  day  of  the  delivery  of  the  cattle  at 
Georgetown,  Ky.,  he  called  upon  the  station 
agent  of  the  Cincinnati,  New  Orleans  ft  Tex- 
as Pacific  Railway  Company,  at  Georgetown, 
and  had  him  to  Inspect  the  cattle,  and  noti- 


fied him  of  the  failure  to  deliver  two  of  the 
cattle  and  that  he  Intended  to  make  a  claim 
for  damages,  that  said  agent  inspected  the 
cattle,  and  then  and  there  waived  the  re- 
quirement of  the  contract  to  file  a  written 
claim  for  damages  within  five  days,  verified 
by  his  affidavit  eta,  but  directed  him  tto 
make  out  his  claim  for  damages  and  to  write 
a  letter  to  him  stating  his  account  for  the 
damages  and  inclose  it  with  a  copy  of  the 
bill  of  lading,  and  that  would  be  all  that  was 
necessary  for  htm  to  do  in  order  to  secure 
the  damages,  and  that  relying  upon  the 
waiver,  he  did  not  within  the  time  required 
by  the  contract  make  out  the  claim,  verify  it, 
and  file  it  as  required  by  the  contract  but  re- 
lied upon  the  directions  of  the  agent  and  did 
as  directed  by  him,  and  that  the  appellant 
thereby  waived  the  requirement  of  filing  a 
written  claim  for  damages  verified  by  bis 
affidavit,  with  Its  general  freight  agent  with- 
in five  days.  The  appellant  did  not  demur  to 
the  reply  containing  the  allegations  as  to  the 
waiver,  as  above  stated,  but  made  an  Issue 
thereon  by  traversing  It  of  record  by  agree- 
ment with  appellee,  as  Is  provided  by  the 
Civil  Code. 

[2]  At  the  conclusion  of  the  evidence  for 
appellee  and  at  the  conclusion  of  all  of  the 
evidence,  the  appellant  moved  the  court  to  di- 
rect a  verdict  for  It  but  the  motions  were 
overruled  In  both  instances.  The  court  was 
not  requested  by  appellant  to  Instruct  the 
jury  upon  the  issue  made  as  to  the  alleged 
waiver,  and  hence  did  not  Instruct  the  jury 
as  relating  to  that  Issue.  Under  subsection 
5  of  section  317  of  the  Civil  Code,  however, 
it  Is  not  the  duty  of  the  court  to  give  Instruc- 
tions In  a  civil  case,  unless  a  party  offers  an 
Instruction  in  writing  bearing  upon  the  issue 
upon  which  the  Instruction  Is  desired,  and  a 
party  cannot  complain  that  an  Instruction 
has  not  been  given  when  he  has  not  requested 
the  court  to  do  so.  L.,  H.  &  St.  L.  R.  R.  Co. 
v.  Roberts,  144  Ky.  820.  139  S.  W.  1073;  L. 
ft  N.  R.  R.  Co.  v.  Harrod,  115  Ky.  877,  75  S. 
W.  233,  25  Ky.  Law.  Rep.  250;  O.,  N.  O.  &  T. 
P.  Ry.  Co.  v.  Curd,  60  S.  W.  297,  22  Ky.  Law 
Rep.  1222;  Nicola  Bros.  v.  Hurst,  88  S.  W. 
1081,  28  Ky.  Law  Rep.  87;  and  other  cases 
holding  similarly.  As  a  matter  of  fact,  there 
was  sufficient  evidence  In  support  of  appel- 
lee's claim  of  the  waiver  having  been  made 
to  have  submitted  the  issue  to  the  jury,  and 
to  have  sustained  a  verdict  of  the  Jury  that 
it  had  been  made,  if,  as  a  matter'  of  law,  the 
agent  of  the  Cincinnati,  New  Orleans  ft  Tex- 
as Pacific  Railway  Company  at  Georgetown, 
Ky.,  was  authorized  to  waive  the  require- 
ment in  the  contract  Hence  It  appears  that, 
with  relation  to  the  waiver  In  question,  the 
appellant  has  no  just  cause  of  complaint 
unless  the  court  was  In  error  In  holding  that 
the  agent  of  the  connecting  carrier  at  the 
destination  of  the  shipment  was  authorized 
to  waive  the  requirement  of  the  contract 
which  had  been  entered  into  between  the 


Digitized  by  Google 


312 


191  SOUTHWESTERN  REPORTER 


(Ky. 


appellant,  as  tile  initial  carrier,  and  the  ship- 
per with  relation  to  the  time  and  manner  In 
which  and  to  whom  a  claim  for  damages 
should  be  made.  The  appellant,  having  fail- 
ed to  request  the  court  to  instruct  the  Jury 
relating  to  the  waiver,  now  has  no  ground  of 
complaint,  unless  the  trial  court  was  in  er- 
ror In  overruling  Its  motion  for  a  directed 
verdict  at  the  conclusion  of  the  evidence. 

[3]  It  is  contended  In  the  petition  for  a  re- 
hearing, that  the  parties  to  a  contract  such 
as  Is  embraced  in  a  bill  of  lading  Issued  un- 
der the  published  tariffs  and  regulations  of 
a  railroad  company  covering  a  shipment  of 
goods  or  cattle  from  a  point  in  one  state  to 
a  point  In  another,  under  the  provisions  of 
the  federal  statute  above  mentioned,  where 
the  bill  of  lading  is  issued  by  an  initial  car- 
rier, and  the  destination  of  the  shipment 
must  be  reached  over  a  connecting  carrier, 
as  a  matter  of  law,  cannot  make  a  waiver  of 
any  requirement  of  the  contract;  that  the 
federal  act  enters  Into  It  and  gives  to  it  the 
same  force  as  a  statute.  It  must  be  conced- 
ed, of  course,  that  parties  in  making  a  con- 
tract are  presumed  to  have  in  contemplation 
the  existence  of  the  laws  In  force  where  the 
contract  Is  made,  and  the  contract  must  be 
construed  In  the  light  of  such  laws,  and  while 
the  law  will  enforce  the  provisions  of  ■  the 
contract,  If  adhered  to  by  the  parties,  yet 
they  may  ordinarily  rescind,  or  by  further 
agreement  one  party  may  waive  a  provision 
which  is  solely  for  his  benefit.  It  may  be 
said,  however,  that  the  answer  of  appellant 
does  not  show  that  the  bill  of  lading  In  the 
instant  case  was  issued  In  accordance  to  or 
under  the  published  tariffs  or  regulations  of 
appellant.  There  is  no  direct  averment  nor 
proof  that  the  bill  of  lading  was  Issued  In 
compliance  to  the  provisions  of  the  Interstate 
Commerce  Act.  Passing  this  question,  how- 
ever, It  may  be  conceded  that  the  rights  and 
liabilities  of  a  party  to  an  interstate  ship- 
ment depend  upon  the  acts  of  Congress,  the 
bill  of  lading,  and  the  common-law  principles, 
as  accepted  and  applied  In  federal  tribunals. 
C,  N.  O.  &  T.  P.  By.  Co.  v.  Rankin,  241  U.  S. 
319,  36  Sup.  Ct  555,  60  L.  Ed.  1022;  M.,  K. 
&  T.  Ry.  Co.  v.  Harrlman  Bros.,  227  U.  S. 
657,  33  Sup.  Ct  397,  57  L.  Ed.  690;  Adams 
Express  Co.  v.  Croninger,  226  IT.  S.  491,  33 
Sup.  Ct  148,  57  L.  Ed.  314,  44  L.  R.  A.  (N.  S.) 
257;  Northern  Pacific  Ry.  Co.  v.  Wall,  241 
U.  S.  87,  86  Sup.  Ct.  493,  60  L.  Ed.  905; 
Georgia,  Florida  &  Alabama  By.  v.  Blish 
Milling  Co.,  241  U.  S.  190,  36  Sup.  Ct  541,  60 
L.  Ed.  948.  The  provisions  in  a  contract  gov- 
erning an  Interstate  shipment  which  requires 
the  shipper  to  make  a  claim  for  damages  by 
notifying  the  agents  of  the  connecting  car- 
rier, before  the  cattle  are  removed  from  the 
point  of  destination  and  where  received,  or 
to  make  a  claim  in  writing  within  a  specified 
time  and  to  file  it  with  some  designated  agent 
of  the  initial  or  connecting  carrier  as  a  con- 


dition precedent  to  his  right  of  recovery.  Is 
a  provision  made  for  the  benefit  solely  of  the 
carrier,  and  under  the  common  law  such  a 
provision  of  a  contract  might  be  waived  by 
the  carrier.  In  Iff.,  K.  &  T.  By.  Co.  v.  Har- 
rlman Bros.,  227  U.  S.  657,  33  Sup.  Ct  397, 
57  L.  Ed.  690,  supra,  it  was  held  that  the 
validity  of  any  stipulation  In  a  contract  for 
an  Interstate  shipment  which  involved  the 
construction  of  the  Interstate  Commerce  Act 
and  the  validity  of  any  limitation  upon  the 
liability  there  Imposed  was  a  federal  ques- 
tion, and  should  be  determined  under  the 
general  common  law.  The  opinion  further 
said: 

_  "The  liability  Imposed  by  the  statute  is  the 
liability  imposed  by  the  common  law  upon  a 
common  carrier,  and  may  be  limited  or  qualified 
by  special  contract  with  the  shipper,  provided 
the  limitation  or  qualification  he  just  and  rea- 
sonable, and  does  not  exempt  from  loss  or  re- 
sponsibility due  to  negligence." 

In  Hutchinson  on  Carriers,  vol.  1,  |  444, 
it  was  stated  as  the  rule  of  the  common  law 
that  under  a  condition  In  a  contract  beween 
a  carrier  and  a  shipper  which  required  that 
notice  of  claim  must  be  presented  within  a 
given  time,  the  carrier  may,  either  expressly 
or  by  conduct  Inconsistent  with  an  Intention 
to  rely  upon  it  waive  the  benefit  of  the  con- 
dition. In  Howard  &  Callahan  v.  I.  C.  Ry. 
Co.,  161  Ky.  783,  171  S.  W.  442,  and  where 
the  Identical  question  here  being  considered 
was  under  consideration,  it  was  expressly 
held  by  this  court  that  such  a  clause  in  a  con- 
tract for  Interstate  shipment  between  the 
shipper  and  the  carrier  could  be  waived  by 
the  carrier.   In  that  case  the  court  said: 

"In  Bailroad  Co.  v.  Kirkham,  63  Kan.  255 
[B5  Pac.  261],  and  Kidwell  v.  Oregon  Short  line 
R.  Co.,  208  Fed.  1  [125  C.  C.  A.  313],  Clegs  v. 
St  Louis  R.  Co.,  203  Fed.  971  [122  C.  C.  A. 
273],  there  are  expressions  to  be  found  indicat- 
ing that  the  court  was  of  the  opinion  that  a 
clause  like  the  one  here  in  question  could  not  be 
waived;  but  we  think  an  examination  of  these 
cases  will  show  that  these  courts  really  said  that 
the  facts  in  the  cases  under  consideration  did 
not  amount  to  a  waiver,  and  not  that  a  condi- 
tion like  this  could  not  be  waived  under  any  cir- 
cumstances. But  whatever  views  other  courts 
may  entertain  of  this  question,  it  is  our  opinion 
that  the  condition  in  the  contract  could  be 
waived." 

In  the  same  opinion  It  was  said: 
"In  Hinkle  v.  Southern  Ry.  Co.,  126  N.  C. 
932  [36  S.  E.  348,  78  Am.  St.  Rep.  685],  A.,  T. 
&  S.  F.  Ry.  Co.  v.  Wright,  78  Kan.  94,  95 
Pac.  1132,  Lasky  v.  Southern  Express  Co..  92 
Miss.  268,  45  South.  869,  Adams  v.  Colorado  & 
Southern  Ry.  Co.,  40  Colo.  475  [113  Pac.  1010], 
36  L.  B.  A.  (N.  S.)  412,  Hudson  v.  Northern 
Pacific  Ry.  Co.,  92  Iowa,  231,  64  Am.  St  Rep. 
550,i  Gilliland  v.  Southern  Ry.  Co.,  85  S.  C.  26 
[67  S.  E.  201  27  L.  R.  A.  (N.  S.)  1106  [137  Am. 
St  Rep.  861],  A.,  T.  &  S.  F.  Ry.  Co.  v.  Robin- 
son, 36  Okl.  435,  129  Pac.  20,  and  St  Louis  & 
San  Francisco  R.  R.  Co.  v.  James,  36  Okl.  196, 
128  Pac.  279,  it  was  held  that  a  provision  like 
the  one  embodied  in  this  contract  of  carriage 
could  be  waived,  and,  upon  principle,  there  seems 
no  good  reason  why  this  character  of  condition 
in  a  contract  for  carriage  cannot  be  waived." 

The  same  view  was  held  by  this  court  in 
the  case  of  O,  N.  O.  &  T.  P.  Ry.  Co.  v.  Smith 

'(SO  N.  W.  608. 
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&  Johnston,  166  Ky.  285,  176  S.  W.  1018.  Un- 
der these  opinions  there  appears  to  be  no  rea- 
son why  we  should  depart  from  the  doctrine 
there  held  until  It  shall  be  determined  by.  the 
federal  tribunals  that  the  condition  in  a  con- 
tract for  the  interstate  shipment  of  goods 
that  requires  notice  to  be  given  within  a 
specified  time,  aa  a  condition  precedent  to  a 
right  of  recovery,  cannot  be  waived  by  the 
carrier.  Four  decisions  of  the  Supreme 
Court  of  the  United  States,  and  which  have 
been  rendered  since  the  submission  of  the  in- 
stant case,  in  this  court,  are  referred  to  by 
the  appellant,  and  It  is  insisted  by  It  that 
these  opinions  determine  the  question  con- 
trary to  the  opinion  of  this  court  in  Howard 
&  Callahan  v.  I.  C.  R.  R.  Co.,  supra,  and  C, 
N.  0.  Sc.  T.  P.  Ky.  Co.  v.  Smith  &  Johnston, 
supra.  The  cases  to  which  reference  is  made 
are  Northern  Pacific  Ky.  Co.  v.  Wall,  241  U. 
8.  87,  36  Sup.  Ct  493,  60  L.  Ed.  905;  Cincin- 
nati, New  Orleans  &  Texas  Pacific  Ry.  Co.  v. 
Rankin.  241  U.  S.  319,  36  Sup.  Ct.  555,  60  L. 
Ed.  1022;  Georgia,  Florida  ft  Alabama  By. 
v.  BUsh  Milling  Co.,  241  U.  S.  190,  36  Sup. 
Ct.  541.  60  L.  Ed.  948;  and  Louisville  ft 
Nashville  Railroad  v.  Croan  &  Griffin,  242  U. 
8.  — ,  37  Sup.  Ct  17,  61  L.  Ed.  — ,  decided 
by  the  Supreme  Court  of  the  United  States  on 
October  23,  1916.  It  however,  does  not  ap- 
pear that  the  opinion  in  either  of  these  cases 
Is  conclusive  of  the  question  under  considera- 
tion here.  In  Northern  Pacific  Ry.  Co.  v. 
Wall,  supra,  there  was  shipment  of  cattle 
from  Montana  to  Chicago,  111.,  and  in  the  bill 
of  lading  there  was  a  stipulation  which  pro- 
vided that  the  shipper  could  not  make  any 
claim  for  damages,  unless  before  moving  the 
cattle  from  the  point  of  destination  or  mln- 
gllng^hem  with  other  cattle  he  should  give 
notice  of  his  claim  to  some  officer  or  station 
agent  of  the  company.  The  Northern  Pacific 
Railway  Company  was  the  initial  carrier, 
but  the  delivery  of  the  cattle  at  Chicago  was 
made  by  the  Burlington  Company,  which  was 
a  connecting  carrier.  Notice  in  writing  of 
the  shipper's  claim  was  not  given  before  the 
cattle  were  removed  from  the  place  of  desti- 
nation and  mingled  with  other  stock  and  sold. 
Toe  shipper  Instituted  the  suit  in  a  court  of 
original  jurisdiction  in  Montana  and  the  trial 
court  Instructed  the  jury  that  the  stipulation 
in  the  contract  as  to  notice  of  the  claim  for 
damages  before  the  stock  was  removed  from 
the  place  of  destination  or  mingled  with  oth- 
er stock  was  binding  upon  the  plaintiff  and 
that  he  could  not  recover  unless  the  defend- 
ant railroad  company  had  expressly  or  im- 
pliedly by  Its  conduct  waived  the  giving  of 
the  notice  in  accordance  with  the  provisions 
of  the  contract  The  Supreme  Court  of  the 
state  of  Montana  held  that  the  stipulation 
was  unreasonable  and  inoperative  because  no 
officer  or  agent  primarily  employed  by  the 
Northern  Pacific  Company  was  accessible  at 
that  place  of  destination  and  the  contract 
excluded  the  giving  of  the  notice  to  the 


agents  of  the  connecting  carrier.  The  Su- 
preme Court  of  the  United  States  held  that 
the  construction  placed  upon  the  contract  by 
the  Supreme  Court  of  Montana  was  errone- 
ous, in  that  it  failed  to  give  proper  effect  to 
the  Carmack  Amendment,  because  it  held  that 
the  contract  could  not  be  complied  with  by 
the  shipper  by  giving  notice  to  an  officer  or 
station  agent  of  the  Burlington  Company,  the 
delivering  carrier,  instead  of  the  Initial  car- 
rier. The  court  in  Its  opinion  said: 

"Thus,  under  the  operation  of  the  amendment, 
the  connecting  carrier  becomes  the  agent  of  the 
receiving  carrier  for  the  purpose  of  completing 
the  ^transportation  and  delivering  the  property. 

"The  shipment  was  to  pass  over  both  roads  in 
reaching  its  destination;  the  delivery  at  that 
place  was  to  be  made,  as  in  fact  it  was,  by  an 
officer  or  station  agent  of  the  connecting  car- 
rier; and  the  stipulated  notice  was  to  be  given 
before  the  cattle  were  removed  from  the  place 
of  destination  or  mingled  with  other  stock,  that 
is,  while  it  was  yet  possible  from  an  inspection 
of  them  to  ascertain  whether  the  claim  of  injury, 
if  any,  was  well  founded.  In  these  circumstanc- 
es it  seems  plain  that  the  stipulation  meant  and 
contemplated  that  the  notice  might  be  given  at 
the  place  of  destination  to  an  officer  or  station 
agent  of  the  connecting  carrier,  and  that  no- 
tice to  it  in  view  of  its  relation  to  the  initial 
carrier,  should  operate  as  notice  to  the  latter." 

Hence  the  court  in  this  case  held  such 
a  stipulation  In  a  contract  for  an  interstate 
shipment  to  be  valid,  but  held  that  the  no- 
tice might  be  given  to  the  agent  of  the  con- 
necting carrier  which  makes  the  delivery,  as 
the  connecting  carrier  for  the  purposes  of  the 
transportation  and  delivery  was  the  agent 
of  the  Initial  carrier,  and,  although  the  trial 
epurt  had  held  that  such  a  stipulation  in  the 
contract  might  be  waived,  the  Supreme  Court 
in  its  opinion  does  not  reverse  the  judgment 
upon  that  ground,  or  hold  that  the  stipulation 
could  not  be  waived,  but  based  its  reversal 
upon  the  fact  that  the  Supreme  Court  of 
Montana  had  held  that  the  condition  was  in- 
operative and  could  not  be  compiled  with  by 
giving  notice  to  some  officer  or  station  agent 
of  the  Burlington  Company. 

In  Cincinnati,  New  Orleans  ft  Texas  Pa- 
cific Railway  Company  v.  Rankins,  supra, 
the  question  of  the  power  of  a  carrier  in  an 
Interstate  shipment  to  waive  the  requirement 
in  a  contract  for  an  Interstate  shipment  that 
the  shipper  must  give  notice  of  a  claim  for 
damages  within  a  specified  time  was  not  a 
question  for  decision  nor  adverted  to  nor 
determined  by  the  court  The  principle  de- 
clared in  that  opinion  was  that  the  determi- 
nation of  the  rights  and  liabilities  of  the 
parties  to  an  interstate  shipment  and  the  con- 
struction and  validity  of  the  contract  un- 
der which  they  acted  depended  upon  the  acts 
of  Congress,  the  bill  of  lading,  and  the  com- 
mon-law rules  as  accepted  and  applied  in 
federal  tribunals,  and  in  support  of  that  doc- 
trine referred  to  and  cited  other  authorities. 

In  Louisville  &  Nashville  Railroad  v.  Croan'' 
ft  Griffin,  supra,  the  question  of  the  right  of 
a  carrier  of  an  interstate  shipment  to  waive 
the  conditions  in  the  contract  which  required 
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notice  to  the  agents  of  the  Initial  or  connect- 
ing carrier  before  the  removal  of  stock  from 
their  point  of  destination  as  a  condition  pre- 
cedent to  the  right  of  the  shipper  to  recover 
for  loss  or  damage  was  not  in  any  wise  In- 
volved In  the  action.  There  was  no  conten- 
tion that  any  waiver  had  been  made  In  that 
case  and  the  decision  of  the  court  related 
solely  to  the  validity  of  such  a  stipulation  as 
Is  above  described  In  a  contract  for  an  inter- 
state shipment 

In  Georgia,  Florida  ft  Alabama  Ry.  Co.  v. 
Blish  Milling  Co.,  supra,  the  question  of  the 
waiver  of  a  stipulation  in  the  contract  as  to 
the  giving  of  the  notice  of  the  claim  for  dam- 
ages as  a  condition  precedent  to  the  right 
of  recovery  by  the  shipper  was  not  under 
consideration,  and  was  not  determined.  In 
that  case  the  question  which  was  under  con- 
sideration chiefly  was  whether  the  notice  and 
claim  required  under  the  contract  had  been 
given,  and  the  Supreme  Court  held  that,  as 
a  matter  of  fact,  the  notice  was  given  with- 
in the  time  specified  In  the  contract.  It 
seems  that  the  view  taken  of  the  matter  by 
the  shipper  and  by  the  Supreme  Court  of 
Georgia  was  that  the  notice  of  the  claim 
for  damages  had  not  been  given,  and  to 
avoid  the  requirement  in  the  contract'  that 
It  should  be  given  the  shipper  was  Insisting 
that  his  form  of  action,  which  was  In  trover, 
made  it  unnecessary  that  he  should  have  giv- 
en such  notice.  The  court  in  discussing  that 
view  of  the  case  made  use  of  the  language 
relied  upon  by  the  appellant  as  determining 
that  such  a  condition  In  a  contract  of  inter- 
state shipment  cannot  be  waived  by  the  par- 
ties. The  effect  of  a  direct  waiver  of  such  a 
condition  by  the  party  in  interest  and  by  his 
agreement  was  not  before  nor  considered  by 
the  court  Hence  there  does  not  seem  any 
Justification  for  us  to  change  the  rule  of  this 
court  relating  to  such  question,  and  which 
has  heretofore  been  declared  and  established, 
as  the  language  used  In  the  opinion  is  not 
sufficiently  decisive  nor  near  enough  relat- 
ed to  the  question  under  consideration  here 
to  be  regarded  as  controlling  it 

On  December  4,  1916,  the  case  of  Chesa- 
peake ft  Ohio  Ry.  Co.  v.  McLaughlin,  242  TJ. 

S.  142,  87  Sup.  Ct  40,  61  L.  Ed.   ,  was 

considered  by  the  Supreme  Court  of  the 
United  States.  In  that  case  the  contract  be- 
tween the  Initial  carrier  and  the  shipper  was 
identical  with  the  stipulation  in  the  con- 
tract in  the  Instant  case  relating  to  the  no- 
tice of  the  loss  or  damage  and  the  time  in 
which  and  the  party  to  whom  the  notice  was 
required  to  be  given.  In  that  case  It  was 
held  that  the  stipulation  was  a  valid  one, 
the  court,  however,  saying  In  its  opinion: 

"It  conclusively  appears  that  McLaughlin 
did  not  present  a  verified  claim  to  the  carrier's 


agent  as  provided  by  the  contract  Upon  its 
face  the  agreement  seems  to  be  unobjectionable, 
and  nothing  in  the  record  tends  to  establish  cir- 
cumstances rendering  it  invalid,  or  excuse  fail- 
ure to  comply  therewith." 

The  court  also  cites!  the  opinions  above 
referred  to  as  rendering  unnecessary  any 
further  discussion  of  the  reason  for  the  con- 
clusion it  arrived  at  It  seems,  however, 
that  the  rule  there  declared  wad  that  such 
a  stipulation  in  a  contract  was  valid  and 
binding  upon  the  shipper,  unless  there  was 
something  In  the  record  showing  circum- 
stances which  rendered  it  invalid  or  to  ex- 
cuse failure  to  comply  with  it  If  such  a 
condition  In  such  a  contract  has  the  inflex- 
ibility of  a  statute,  and  the  party  for  whose 
benefit  solely  It  exists  Is  powerless  to  waive, 
it  can  readily  be  seen  that  in  many  Instances 
the  condition  would  be  so  unreasonable  as 
to  deny  the  shipper  all  remedy,  because,  In 
all  probability,  he  would  not  be  able  to 
learn  which  one  of  the  carriers  over  which 
the  shipment  came  to  him  had  caused  the 
loss  or  Injuries  until  more  than  five  days  had 
elapsed,  and  If  he  made  a  mistake  In  giving 
notice  of  his  claim  for  damages  to  one  of  the 
carriers,  which  had  not  caused  the  loss  or 
damage,  he  would  be  without  remedy.  Con- 
struing the  contract  however,  as  In  North- 
ern Pacific  Ry.  Co.  v.  Wall,  supra,  to  the 
effect  that  such  a  stipulation  In  such  con- 
tract could  be  complied  with  by  the  shipper 
by  giving  notice  to  the  agents  of  the  con- 
necting carrier  at  the  point  of  delivery, 
would  make  the  stipulation  fair  and  reasona- 
ble In  most  instances  to  both  parties.  In 
I.  0.  R.  R.  Co.  v.  Howard  ft  Callahan,  su- 
pra, this  court  held  that  the  agent  to  whom 
notice  of  the  loss  or  damages  should  be  given 
by  the  requirements  of  the  contract  hdd  au- 
thority to  waive  the  condition.  Hence  we 
conclude  that  in  the  instant  case  the  agent 
of  the  delivering  carrier  at  the  point  of  de- 
livery was  the  agent  of  the  Initial  carrier 
for  the  purposes  of  the  delivery,  and,  as 
such.  If  notice  In  writing,  verified  by  the  af- 
fidavit of  the  shipper  of  the  claim  for  loss 
or  damages,  had  been  given  to  him  within- 
live  days  after  delivery  of  the  shipment,  it 
would  have  been  a  fulfillment  of  the  require- 
ments of  the  contract  and  hence  such  agent 
was  authorized  to  waive  the  stipulation  in 
the  contract  as  tq  the  time  within  which 
the  claim  for  damages  should  be  made  and 
the  manner  In  which  It  should  be  made, 
and  such  waiver  would  excuse  failure  to 
comply  with  It  as  stated  in  Chesapeake  ft 
Ohio  Ry.  Co.  v.  McLaughlin,  supra. 

The  petition  for  rehearing,  as  well  as  the 
written  motion  filed  to  set  aside  the  Judg- 
ment which  could  only  have  the  effect  off 
a  petition  for  rehearing,  are  overruled. 
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McDOWELL  et  al.  t.  HOLLO  WELL  et  oA 
(Court  of  Appeals  of  Kentucky.  Jan.  80,  1917.) 

1.  Vendor  and  Purchaser  ®=»210  —  Bond 
fob  Title— Equitable  Title. 

A  purchaser  of  land  who  received  only  a 
title  bond  from  his  vendor  had  only  an  equitable 
title  to  the  land. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  }}  428-431;  Dec  Dig. 
e=»210J 

2.  Ejectment  <8==>  10  —  Title  Supporting  — 
adverse  Holding  under  Title  Bond. 

Where  the  purchaser  of  land  received  only 
a  bond  for  title  from  his  Vendor,  vesting  only 
equitable  title,  but  the  purchaser  and  his  heirs 
held  adverse  possession  of  the  land  for  more 
than  15  years,  the  heirs  had  such  title  as 
would  support  ejectment  and  entitle  them  to  re- 
cover possession  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  fS  30-41 ;  Dec  Dig.  «=»10.] 

3.  Adverse  Possession  4=362(3)  —  Holding 
rot  Hostile. 

The  possession  of  a  purchaser  from  a  wid- 
ow, and  who  was  grantee  in  a  tax  deed  executed 
on  sale  of  her  interest  for  taxes,  the  land  hav- 
ing been  assessed  to  her,  was  not  hostile  to  the 
possession  of  the  deceased  husband's  children 
and  to  the  title  of  the  deceased  husband,  the 
common  source  of  title,  since  the  widow  was  a 
co tenant  with  the  heirs. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  fi  329-332,  840 ;  Dec  Dig. 
«=»62(8).] 

4.  Adverse  Possession  «=>41  —  Title  to 
Land— Statute. 

Fifteen  years'  adverse  holding  of  realty  was 
necessary  to  give  the  occupant  a  title  superior 
to  the  heirs  of  the  party  from  whose  widow  the 
occupant  purchased;  Ky.  St  5  2513,  provid- 
ing that  no  action  shall  be  brought  under  an 
adverse  entry  to  recover  the  title  or  possession 
of  land  from  an  occupant  having  a  connecting 
title  in  law  or  equity,  and  actual  occupancy  by 
settlement  under  such  title  for  7  years,  having 
no  application. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  184-206;  Dec  Dig.  «=» 


=184  —  Error  in 
quity  —  Waives — 


5.  Appeal  and  Error 
Bringing  Action  in 
Statute. 

Under  Civ.  Code  Prac.  §  15,  providing  that 
error  as  to  the  kind  of  proceedings  adopted  is 
waived  by  failure  to  move  for  its  correction  as 
prescribed,  etc,  any  error  in  bringing  an  ac- 
tion of  ejectment  in  equity  was  waived  by  fail- 
ure to  object  in  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  1149,  1150,  1179-1188 ; 
Dec  Dig.  «=>184J 

Appeal  from  Circuit  Court,  Caldwell 
County. 

Action  by  William  McDowell  and  others 
against  O.  L.  Hollowell  and  another.  From 
the  judgment,  plaintiffs  appeal,  and  defend- 
ants cross-appeal.  Judgment  reversed  on  the 
original  appeal,  and  affirmed  on  cross-appeal, 
with  directions. 

S.  D.  Hodge,  of  Princeton,  for  appellants. 
E.  W.  Lisanby,  of  Princeton,  for  appellees. 

CLARKE,  J.  In  the  latter  part  of  1884, 
Harve  McDowell  purchased   from  Roland 


Flowers  the  tract  of  land  In  controversy 
here,  and  took  possession  of  and  moved  upon 
same  prior  to  January,  1885.  McDowell  lived 
upon  the  land  until  1891,  when  he  died  leav- 
ing a  widow,  Mrs.  Frances  McDowell,  and 
five  small  children.  The  widow  and  children 
continued  to  live  upon  the  land  until  June 
11,  1900,  when  the  widow,  all  the  children 
being  infants,  in  consideration  of  two  mules, 
a  wagon,  and  some  farming  implements,  the 
total  value  of  which  probably  did  not  exceed 
$100,  surrendered  her  possession  to  appellee, 
O.  L.  Hollowell,  and  sold  to  him  her  Interest 
In  the  land,  but  made  no  written  conveyance 
thereof.  The  land,  consisting  of  56  acres, 
worth  from  $300  to  $500,  had  been  assessed 
for  taxes  for  the  years  1896  and  1897,  in  the* 
name  of  Mrs.  Frances  McDowell,  and,  the 
taxes  not  having  been  paid,  was  sold  by  the 
sheriff,  on  April  18,  1896,  to  J.  T.  Coleman. 
Not  long  thereafter,  J.  Y.  Morse,  son-in-law 
of  Mrs.  Frances  McDowell,  paid  Coleman  the 
amount  he  had  paid  for  the  land,  and  took 
from  him  either  a  transfer  of  his  purchase, 
or  a  receipt  for  the  amount  paid  by  him, 
which  was  $10.  Morse  transferred  this  pa- 
per he  had  received  from  Coleman  to  O.  L. 
Hollowell,  who  reimbursed  him,  at  the  time 
Mrs.  Frances  McDowell  sold  her  Interest  in 
the  land,  and  Hollowell,  upon  this  paper,  had 
John  H.  Stevens,  sheriff  of  Caldwell  county, 
to  make  him  a  tax  deed  to  the  land,  which 
conveyed  to  him  only  the  interest  of  Mrs. 
Frances  McDowell  therein.  Husbands  vt 
Polwick,  128  Ky.  662.  This  land  was  also 
assessed  in  the  name  of  Mrs.  Frances  Mc- 
Dowell for  the  years  1901  and  1902,  and,  the 
taxes  not  having  been  paid  thereon,  was 
again  sold  March  2,  1903,  by  M.  C.  Lamb, 
sheriff  of  Caldwell  county,  to  J.  D.  Wallace, 
who  transferred  his  bid  to  O.  L.  Hollowell, 
to  whom  the  sheriff,  on  August  12,  1907, 
made  a  tax  deed  conveying  again  as  In  the 
other  tax  deed  the  Interest  of  Mrs.  Frances 
McDowell  in  the  land.  On  this  same  day,  O. 
L.  Hollowell  and  wife  conveyed  to  appellee, 
J.  W.  Hollowell,  by  deed  of  general  warranty, 
this  same  tract  of  land. 

Mrs.  Frances  McDowell  died  March  21, 
1911.  On  October  10,  1912,  appellants,  who 
are  the  children  and  heirs  of  Harve  S.  Mc- 
Dowell, through  their  attorney  demanded  of 
J.  W.  Hollowell  possession  of  the  land,  which 
was  refused;  and  upon  February  17,  1915, 
instituted  this  action  against  O.  L.  Hollowell 
and  J.  W.  Hollowell,  averring  that  they  were 
the  owners  of  the  land,  and  seeking  to  re- 
cover possession  thereof  and  a  cancellation  of 
the  two  tax  deeds,  above  described,  to  O.  L. 
Hollowell.  Appellees  denied  the  ownership 
of  appellants,  and  asserted  title  in  themselves 
under  the  two  tax  deeds  and  by  adverse  pos- 
session, and  pleaded  estoppel.  The  Issues 
having  been  completed,  and  proof  taken,  up- 
on submission  the  court  rendered  the  follow- 
ing judgment : 
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"Tfaia  day  this  cause  came  on  for  hearing,  up- 
on the  pleadings,  proof,  exhibits,  etc.,  and  the 
argument  of  the  counsel,  and  the  cause  having 
been  submitted,  and  the  court  having  rendered 
its  written  opinion  herein,  which  is  hied  here- 
with as  a  part  of  the  record,  and  the  court  be- 
ing sufficiently  advised,  and  it  appearing  to  the 
court  that  Harve  McDowell,  deceased,  did  oc- 
cupy the  land  mentioned  and  described  in  the 
plaintiff's  petition,  and  that  he  did  in  fact  buy 
it  from  one  R.  S.  Flowers,  and  that  the  said 
R.  S.  Flowers  did  execute  and  deliver  to  the 
said  Harve  McDowell  a  title  bond  therefor, 
and  that  the  plaintiffs  have  only  an  equitable 
title  to  the  land  in  controversy;  and  it  fur- 
ther appearing  to  the  court  that  the  two  tax 
deeds  Bet  out  in  the  petition  and  the  amended 
petition  are  a  cloud  upon  the  title  of  the  land 
to  which  plaintiffs  have  an  equitable  title,  and 
that  the  two  tax  deeds  should  be  canceled ;  that 
said  first  tax  deed  was  from  John  H.  Stevens, 
sheriff  of  Caldwell  county,  to  O.  L.  Hollowell, 
dated  the  11th  day  of  June,  1900,  and  recorded 
in  the  county  clerk's  office  of  Caldwell  county, 
in  D.  B.  No.  18,  page  334,  and  the  second  tax 
deed  was  from  M.  U.  Lamb,  sheriff  of  Cald- 
well county,  to  O.  L.  Hollowell,  dated  the  12th 
day  of  Auugst,  1907,  and  of  record  in  the  coun- 
ty clerk's  office  of  Caldwell  county,  in  D.  B. 
No.  26,  page  607:  It  is  therefore  adjudged  by 
the  court  that  the  said  two  tax  deeds  constitute 
a  cloud  upon  the  plaintiffs'  equitable  title,  and 
that  each  of  the  aforesaid  tax  deeds  be,  and 
they  are  hereby,  canceled  and  held  for  naught. 
It  is  further  adjudged  by  the  court  that  so 
much  of  the  plaintiffs'  petition  as  seeks  to  re- 
cover the  possession  of  the  land  mentioned  and 
described  in  the  petition  be,  and  the  same  is 
hereby,  dismissed  without  prejudice  to  the  rights 
of  the  plaintiff,  and  the  plaintiffs  shall  recover 
of  the  defendants,  O.  L.  Hollowell  and  J.  W. 
Hollowell,  their  costs  herein  -expended,  for 
which  execution  may  issue.  The  defendants, 
by  attorney,  object  and  except  to  the  whole  of 
the  foregoing  judgment,  and  pray  an  appeal  to 
the  Court  of  Appeals,  which  is  granted,  and  the 
plaintiffs  object  and  except  to  so  much  of  the 
foregoing  judgment  as  dismisses  their  claim  for 
the  possession  of  said  land  and  holds  that  the 
plaintiffs  have  only  an  equitable  title  to  the 
fand." 

To  reverse  so  much  of  this  judgment  as  ad- 
Judged  to  them  an  equitable  title,  only  to  the 
land,  and  refused  to  award  them  possession, 
appellants  have  appealed,  and  to  reverse  so 
much  of  the  judgment  as  canceled  the  tax 
deeds  and  adjudged  an  equitable  title  to  the 
appellants,  appellees  have  prosecuted  a  cross- 
appeal.  • 

[1,  2]  The  evidence  fully  sustains  the  find- 
ing of  the  chancellor  that  Harve  S.  McDow- 
ell did  purchase  the  land  In  controversy 
from  R,  S.  Flowers,  and  did  have  a  title 
bond,  at  least,  for  same;  in  fact,  the  evi- 
dence is  such  that  if  the  chancellor  had  ad- 
judged that  the  writing  delivered  to  Mc- 
Dowell, when  he  purchased  the  land,  was  a 
deed,  we  would  not  be  disposed  to  disturb 
his  finding;  but,  assuming  that  It  was  a 
title  bond  rather  than  a  deed,  It  follows,  as 
found  by  the  court,  that  McDowell  had  only 
an  equitable  title  to  the  land ;  but  It  does 
not  follow  that  appellants  did  not  have  such 
a  title  as  would  support  ejectment  and  enti- 
tle them  to  recover  possession  of  the  land,  for 


the  equitable  title  of  Harve  S.  McDowell  and 
appellants  la  accompanied  with  an  adverse 
possession  for  more  than  15  years,  which 
entitled  them,  not  only  to  a  Judgment  cancel- 
ing the  tax  deeds  to  O.  L.  Hollowell,  but 
which  entitled  them,  also,  to  recover  pos- 
session of  the  land. 

[S]  Harve  S.  McDowell  had  continuous  ad- 
verse possession  from  January  1,  1885,  un- 
til his  death,  In  June,  1891,  and  his  widow 
and  Infant  children  continued  this  posses- 
sion until  June  11,  1900,  when  appellee  0. 
L.  Hollowell,  under  an  agreement  with  the 
widow  and  the  tax  deed,  assuming  that  the 
deed  was  regularly  executed,  acquired  no  In- 
terest In  the  land,  except  that  of  Mrs.  Fran- 
ces McDowell,  a  cotenant  with  appellants,  so 
that  O.  L.  Hollowell's  possession  was  not 
hostile,  but  was  amicable  to  the  possession 
of  appellants  and  to  the  title  of  Harve  S. 
McDowell,  the  common  source  of  title  of 
both  appellants  and  appellees.  Frazer  v. 
Naylor,  1  Mete.  998 ;  Gregory  v.  Ford,  5  B. 
Mon.  471;  Drlskell  v.  Hanks,  18  B.  Mon. 
855.  It  Is  therefore  apparent  that  appel- 
lant's equitable  title  was  accompanied  by  an 
adverse  possession  of  more  than  IB  years, 
which,  under  the  decisions  of  this  and  other 
courts.  Is  sufficient  to  support  ejectment 
(Logan  v.  Williams,  159  Ky.  412,  167  S.  W. 
1214;  White  v.  McNabb,  140  Ky.  828,  131  S. 
W.  1021 ;  Hellard  et  al.  v.  Nance  et  al.,  114 
S.  W.  277),  and  appellants  were  entitled  to 
recover  possession  from  J.  W.  Hollowell,  an 
adverse  claimant,  at  least  since  the  death 
of  Mrs.  Frances  McDowell  In  1911,  unless 
he  has  sustained  his  plea  of  estoppel,  or  es- 
tablished a  superior  title  by  adverse  pos- 
session, neither  of  which  has  he  done. 

[4]  There  Is,  so  far  as  we  can  discover,  no 
evidence  whatever  of  estoppel;  and,  even 
If  all  of  appellants  had  been  of  age,  which 
they  were  not,  when  O.  L.  Hollowell  made 
the  general  warranty  deed  to  J.  W.  Hollo- 
well In  1907,  and  were  thereby  notified  of  his 
adverse  holding,  his  possession  had  continu- 
ed but  8  years,  when  this  action  was  insti- 
tuted, whereas  IS  years  of  such  possession 
was  necessary  to  give  him  a  title  superior 
to  appellants';  the  7-year  statute  (section 
2513,  Kentucky  statutes)  having  no  applica- 
tion here. 

[S]  This  action  was  brought  In  equity,  and, 
whether  properly  or  not,  no  objection  was 
made  In  the  trial  court,  and  none  can  be 
made  here,  since  the  error,  if  error,  under 
section  15  of  the  Civil  Code  of  Practice  has 
been  waived. 

Wherefore  the  Judgment  is  reversed  on  the 
original  appeal  and  affirmed  on  the  cross- 
appeal,  with  directions  to  enter  a  Judgment 
awarding  appellants  possession  of  the  land, 
and  for  proceedings  consistent  herewith. 
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BERTRAM  et  al.  v.  MORGAN. 
HILDRETH  v.  SAME. 
(Court  of  Appeals  of  Kentucky.   Feb.  2,  1917.) 

1.  Sunday  ®=>11— Contracts — Validity. 

At  common  law  contracts  entered  into  an 
Sunday  were  valid  and  the  doctrine  that  con- 
tracts made  on  Sunday  are  void  depends  alone 
on  statutory  enactments. 

[Ed.  Note.— For  other  cases,  see  Sunday, 
Cent  Dig.  §f  80-84;  Dec.  Dig.  «=>11.] 

2.  Sunday  <8=U— Contracts— Validity. 
The  fact  that  a  contract  is  executory  or  exe- 
cuted is  not  to  be  considered  in  determining  its 
validity  if  made  or  completed  on  Sunday,  in  vio- 
lation of  Ky.  St.  1 1321 ;  and  no  action  is  main- 
tainable to  enforce  such  contract,  as  its  illegality 
imposes  the  same  disability  upon  each  of  the  par- 
ties and  leaves  both  in  a  situation  in  which  their 
voluntary  and  wrongful  act  has  placed  them. 

[Ed.  Note.— For  other  cases,  see  Sunday, 
Cent  Dig.  Si  30-34 ;  Dec.  Dig.  «=»11J 
8.  Sunday  *=»16— Cowthaotb— Rescission. 

The  rescission  of  a  contract  made  on  Sunday, 
void  because  in  violation  of  Ky.  St.  |  1321,  pro- 
hibiting such  contracts,  cannot  be  compelled,  as 
its  illegality  imposes  the  same  disability  upon 
each  of  the  parties  and  leaves  both  in  the  same 
situation  in  which  their  wrongful  and  voluntary 
act  has  placed  them. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Cent. 
Dig.  {  47;  Dec  Dig.  «s>16.] 

Appeals  from  Circuit  Court,  Clinton 
County. 

Action  by  J.  E.  Morgan  against  J.  A.  Ber- 
tram and  others  and  against  E.  P.  Hildreth. 
General  demurrers  to  petition  in  each  case 
overruled,  and  defendants  In  each  case  refus- 
ing to  plead  farther,  there  was  judgment  for 
plaintiff  against  each  defendant,  and  they 
appeal.  Appeals  granted,  judgments  appeal- 
ed from  reversed,  and  cause  remanded,  with 
directions  to  set  aside  the  Judgments,  sustain 
the  demurrers  to  the  petitions,  and  dismiss 
the  action. 

E.  Bertram,  of  Albany,  for  appellants.  S. 
0.  Smith,  of  Albany,  for  appellee. 

SETTLE,  C.  J.  The  amount  in  contro- 
versy in  each  of  these  appeals  being  $365, 
the  appeal  In  each  has  been  prayed  In  this 
court,  as  provided  by  the  act  of  March  17, 
1914  (Acts  1914,  c.  23,  {  8),  and  rule  20  [169 
S.  W.  vii]  of  this  court,  regulating  appeals 
in  civil  cases  when  the  amount  In  contro- 
versy, exclusive  of  interest  and  costs,  is  as 
much  as  $200,  and  less  than  $500;  and  as 
the  two  appeals  are  from  different  judg- 
ments in  a  single  action  and  Involve  the  same 
questions  of  law  and  fact,  they  will  be  con- 
sidered together,  and  the  decision  of  the 
court  in  each  declared  in  the  one  opinion. 

The  appellants  J.  A  Bertram,  M.  A.  Man- 
pin,  and  E.  P.  Hildreth,  partners  in  the  mill- 
ing business  under  the  style  of  "Spring  Creek 
Roller  Mill  Company,"  were  Jointly  sued  in 
equity  by  the  appellee,  J.  E.  Morgan,  in  the 
Clinton  circuit  court  to  rescind  a  contract 
which  the  petition  alleges  was  made  by  ap- 


pellee with  them  through  the  appellant  J. 
A  Bertram  on  Sunday,  January  30,  1916, 
whereby  they  sold  to  him,  for  $365,  then 
cash  in  hand  paid,  a  pair  of  moles,  which 
were,  on  the  same  day,  delivered  to  him. 

It  was  alleged  in  the  petition,  as  a  ground 
for  the  rescission  of  the  contract,  that  it 
was  made  on  the  Christian  Sabbath,  and 
therefore  void  because  violative  of  good  mor- 
als, against  public  policy,  and  contrary  to 
law;  and  that  neither  of  the  parties  to  the 
contract  is  a  member  of  any  religious  so- 
ciety which,  observes  any  other  day  of  the 
week  than  Sunday  as  the  Sabbath.  The  pe- 
tition also  alleges  that  appellee,  after  the 
purchase  of  the  mules,  tendered  and  offered 
to  redeliver  them  to  the  appellants  in  as 
good  condition  as  when  they  were  received 
by  him,  but  that  they  would  not  accept  them ; 
and  that  he  is  yet  ready  and  willing  to  re- 
turn the  mules  to  them  whenever  they  ex- 
press a  willingness  to  receive  them.  The  pe- 
tition also  alleges  that  appellee,  In  a  few 
days  after  the  purchase  of  the  mules,  dis- 
covered that  one  of  them  was  diseased,  but 
the  character  of  the  disease  is  not  mention- 
ed, nor  is  it  stated  whether  it  is  temporary 
or  permanent,  and  no  damages  were  claimed 
by  reason  of  such  diseased  condition  of  the 
mule;  the  only  damages  claimed  being  the 
cost — $1  per  day — of  feeding  and  caring  for 
the  mules  from  the  date  of  the  contract  down 
to  the  institution  of  the  action. 

It  is  apparent  from  what  has  been  said 
of  the  averments  of  the  petition,  and  also 
from  the  prayer  thereof,  that  the  only  relief 
sought  by  appellee  in  the  action  was  the  re- 
scission of  the  contract,  because  made  on 
Sunday,  and  compensation  for  the  keep  of 
the  mules. 

The  appellants  J.  A  Bertram  and  M.  A. 
Maupln,  being  duly  summoned  to  the  first 
term  of  the  Clinton  circuit  court  coming  on 
after  the  institution  of  the  action,  filed  a 
general  demurrer  to  the  petition,  which  the 
court  overruled,  to  which  ruling  they  took 
an  exception.  As  Bertram  and  Maupln  fail- 
ed to  plead  further,  the  court,  without  ex- 
pressly rescinding  the  contract  as  prayed  by 
appellee,  entered  judgment  in  his  favor 
against  each  of  them  for  $365,  with  interest 
from  the  date  of  the  judgment,  and  costs 
of  the  action;  and,  as  the  appellant  E.  P. 
Hildreth  bad  not  been  summoned,  continued 
the  case  as  to  him,  directing  that  an  alias 
summons  issue  against  him.  The  appellants 
Bertram  and  Maupln  each  entered  an  excep- 
tion to  the  judgment  The  appellant  E.  P. 
Hildreth  was  later  served  with  summons, 
and  at  the  succeeding  term  of  the  Clinton 
circuit  court  be  too  filed  a  general  demurrer 
to  the  petition,  which  was  also  overruled  by 
the  court,  to  which  ruling  he  excepted.  No 
further  defense  being  interposed  by  him  in 
the  action,  the  court  entered  judgment 
against  him  in  favor  of  appellee  for  $365, 
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with  Interest  from  the  date  of  the  judgment, 
and  costs,  to  which  judgment  he  at  the  time 
excepted.  This  judgment,  like  that  against 
the  appellants  Bertram  and  Maupln,  did  not, 
In  terms,  rescind  the  contract  for  the  pur- 
chase of  the  mules,  as  prayed  by  the  appel- 
lee; but  unlike  that  judgment,  did  direct 
the  return  of  the  mules  to  appellants  by  ap- 
pellee, without  fixing  any  time  for  his  do- 
ing so. 

The  sole  question  presented  for  decision  by 
each  of  the  appeals  Is,  Was  appellee  entitled 
to.  the  rescission  of  the  contract,  or  to  recover 
the  amount  paid  by  him  for  the  mules,  be- 
cause the  contract  was  made  on  Sunday? 

[1,2]  In  numerous  cases  decided  in  this 
jurisdiction  such  contracts  have  been  declar- 
ed rold  and  unenforceable.  As  at  the  com- 
mon law  contracts  entered  Into  on  Sunday 
were  as  valid  as  those  made  on  any  other 
day,  the  doctrine  that  contracts  made  on  Sun- 
day are  void  depends  alone  on  statutory  en- 
actment ;  and  no  principle  is  better  recogniz- 
ed than  that  a  contract  which  violates  a  stat- 
ute is  void.  We  have  In  this  state  such  a 
statute.  Kentucky  Statutes,  f  1321.  in  some 
states  the  validity  of  a  Sunday  contract  has 
been  made  to  turn  upon  the  question  whether 
it  was  executory  or  executed ;  it  being  held 
void  If  executory,  and  valid  If  executed.  But 
in  this  state  the  rule  Is  otherwise,  and  the 
fact  that  the  contract  Is  executory  or  execut- 
ed is  not  to  be  considered  In  determining  its 
validity— if  made  or  completed  on  Sunday  it 
is  contrary  to  the  statute,  and  therefore  void. 

[8]  If  the  performance  of  a  contract  made 
on  Sunday  cannot  be  enforced,  it  would  seem 
equally  true  that  the  rescission  of  such  a 
contract  cannot  be  compelled.  On  this  sub- 
ject It  is  said  In  87  Cyc.  567: 

"It  is  the  rale  In  a  few  jurisdictions  that  a 
contract  void  because  made  on  Sunday  may  be 
rescinded,  provided  the  party  rescinding  restore 
to  the  other  party  whatever  he  has  received  un- 
der the  agreement.  However,  the  weight  of  au- 
thority is  to  the  effect  that  such  a  contract  may 
not  be  rescinded  on  account  of  its  illegality,  as , 
the  parties  are  In  pari  delicto,  and  the  court  will 
refuse  its  aid  to  either.  Neither  party  may  re- 
cover back  the  property  or  the  purchase  money." 

In  Slade  v.  Arnold,  14  B.  Mon.  287,  Arnold 
was  the  owner  of  a  stallion,  which  Slade  un- 
dertook to  castrate  and  Insure  his  recovery 
from  the  operation  If  paid  $1  for  Its  perform- 
ance, It  being  his  custom  to  castrate  horses 
for  50  cents  without,  and  $1  with,  a  warranty 
of  recovery.  The  horse  died  from  the  castra- 
tion, and  suit  was  brought  by  Arnold  against 
Slade  upon  the  warranty  to  recover  the  value 
of  the  horse.  In  refusing  the  recovery  the 
court  said: 

"£y  a  TiF$£v;  Stet:  266).  all  work  or  business 
on  the  Sabbath  Is  prohibited,  except  the  ordinary 
household  offices  of  daily  necessity,  or  other 
work  of  necessity  or  charity.  And  the  simple 
question  is,  whether  a  contract  made  on  the  Sab- 
bath day,  having  for  its  consideration  the  per- 
formance of  a  work  on  that  day,  which  is  pro- 
hibited by  law,  can  be  enforced  by  either  party ; 
and  we  think  it  cannot.  The  general  doctrine  is 
that  a  contract  for  the  performance  of  that 


which  is  either  malum  in  se,  or  malum,  prohib- 
itum, will  not  be  enforced  in  a  court  of  justice; 
and  it  is  also  a  general  rule  that  a  contract  will 
not  be  enforced  by  the  power  of  the  law  if  any 
portion  of  its  object  or  consideration  was  a  con- 
templated violation  of  public  policy  or  moral  du- 
ty. Steele-  v.  Curie,  4  Dana,  884.  The  perform- 
ance of  any  work  on  the  Sabbath  day  being  ex- 
pressly prohibited,  and  the  contract,  in  this  case, 
having  for  its  consideration  the  doing  of  a  work 
on  that  day,  cannot  be  enforced.  Aside  from 
any  considerations  of  public  policy  and  moral 
duty,  the  act  which  the  contract  had  in  contem- 
plation was  to  be  performed  on  the  Sabbath  day, 
which  is  in  violation  of  a  positive  statute." 

See,  also,  Murphy  v.  Simpson,  14  B.  Mon. 
419. 

A  very  interesting  discussion  of  this  subject 
may  be  found  In  Cranson  v.  Cross,  107  Mass. 
439,  9  Am.  Rep.  45,  In  the  opinion  of  which  it 
is  said: 

"The  ground  upon  which  courts  have  refused 
to  maintain  actions  on  contracts  made  in  con- 
travention of  statutes  for  the  observance  of  the 
Lord's  Day,  is  the  elementary  principle  thtft  one 
who  has  himself  participated  in  a  violation  of 
law  cannot  be  permitted  to  assert  in  a  court  of 
justice  any  right  founded  upon  or  growing  out 
of  the  illegal  transaction.  The  general  principle 
was  long  ago  stated  by  Lord  Mansfield,  with  his 
usual  completeness  and  felicity  of  expression: 
The  objection  that  a  contract  is  immoral  or  il- 
legal, as  between  plaintiff  and  defendant,  sounds 
at  all  times  very  ill  in  the  mouth  of  the  defend- 
ant It  is  not  for  his  sake,  however,  that  the 
objection  is  ever  allowed ;  but  it  is  founded  on 
general  principles  of  policy,  which  the  defendant 
has  the  advantage  of,  contrary  to  the  real  jus- 
tice, as  between  him  and  the  plaintiff;  by  acci- 
dent, If  I  may  so  say.  The  principle  of  public 
policy  is  this:  "Ex  dolo  malo  non  oritur  actio." 
No  court  will  lend  its  aid  to  a  man  who  founds 
his  cause  of  action  upon  an  immoral  or  an  illegal 
act.  If  from  the  plaintiff's  own  statement  or 
otherwise  the  cause  of  action  appears  to  arise  ex 
turpi  causa,  or  the  transgression  of  a  positive 
law  of  this  country,  then  the  court  says  he  has 
no  right  to  be  assisted.  It  is  upon  that  ground 
the  court  goes;  not  for  the  sake  of  the  defend- 
ant, but  because  they  will  not  lend  their  aid  to 
such  a  plaintiff.  So  if  the  plaintiff  and  defend- 
ant were  to  change  sides,  and  the  defendant  were 
to  bring  his  action  against  the  plaintiff,  the  lat- 
ter would  then  have  the  advantage  of  it,  for 
when  both  are.  equally  in  fault,  potior  est  con- 
ditio defendentis.'  Holman  v.  Johnson,  1  Cowp. 
343.  It  is  upon  this  principle  that  a  bond,  prom- 
issory note  or  other  executory  contract,  made 
and  delivered  upod  the  Lord's  Day,  is  incapable 
of  being  enforced,  or,  as  is  sometimes  said,  ab- 
solutely void,  as  between  the  parties." 

In  Myers  v.  Meinrath,  101  Mass.  306,  3  Am. 
Rep.  368,  it  was  held  that  the  rule  (hat  no 
action  based  upon  a  contract  made  upon  Sun- 
day can  be  maintained  in  a  court  of  law  or 
equity,  either  to  enforce  its  obligations  or  to 
secure  its  fruits,  is  settled  beyond  controver- 
sy; and  that  in  such  cases  the  defense  of  il- 
legality prevails,  not  as  a  protection  to  the 
defendant,  but  as  a  disability  In  the  plaintiff. 

In  Thompson  v.  Williams,  58  N.  H.  248,  it 
Is  said: 

"The  maxim,  in  pari  delicto,  etc.,  was  not  es- 
tablished for  the  benefit  of  one  party  or  of  the 
other.  The  law  does  not  leave  the  weaker  at  the 
mercy  of  the  stronger,  nor  give  the  vendor  a 
remedy  by  allowing  him  to  retake  the  property 
illegally  sold.  It  leaves  the  parties  where  their 
illegal  contract  left  them.    When  executed,  it 
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will  not  assist  the  party  who  has  parted  with  his 
money  or  property  to  recover  it  back;  when  ex- 
ecutory, it  will  not  compel  performance." 

In  Block  v.  McMurry,  66  Miss.  217,  81 
Am.  Hep.  357,  It  was  held  that  one  who 
makes  a  sale  on  Sunday  can  recover  neither 
the  property,  its  value,  nor  the -agreed  price. 

In  Troewert  v.  Decker,  61  Wis.  46,  8  N.  W. 
26,  37  Am.  Rep.  80S,  it  was  held  that  no 
action  may  be  maintained  on  an  express 
promise  to  repay  money  borrowed  on  Sunday, 
and  that  its  retention  raises  no  implied  prom- 
ise on  which  an  action  may  be  maintained. 
Moore  v.  Kendall,  1  Chand.  (Wis.)  33,  62 
Am.  Dec.  145;  Crocket  v.  Vanderveer,  8  N. 
J.  Law,  856 ;  Pike  v.  King,  16  Iowa,  49 ;  Ladd 
v.  Rogers,  11  Allen  (Mass.)  209;  Smith  v. 
Bean,  15  N.  H.  578;  O'Donnell  v.  Sweeney, 
5  Ala.  467,  89  Am.  Dec.  836 ;  Dodson  v.  Har- 
ris, 10  Ala.  566;  Pearson  v.  Kelly,  122  Wis. 
660, 100  N.  W.  1064. 

In  Kelley  v.  Cosgrove,  83  Iowa,  229,  48 
N.  W.  979,  17  L.  R.  A.  779,  we  find  a  case, 
the-  facts  of  which  are  very  similar  to  those 
of  the  instant  case,  the  only  difference  being 
that  in  that  case  there  was  an  exchange  of 
horses  Instead  of  a  sale  of  mules  as  in  this. 
The  plaintiff,  after  a  tender  back  of  the  horse 
received  in  the  exchange,  brought  an  action 
of  replevin  to  recover  possession  of  the  horse 
he  had  parted  with.  In  other  words,  he 
sought  a  rescission  of  the  contract  and  the 
recovery  of  the  horse  he  had  formerly  owned. 
In  refusing  the  relief  prayed  the  court  said: 

"These  parties  met  and  exchanged  horses  on 
Sunday.  The  transaction  was  unlawful.  *  •  * 
The  parties  were  alike  in  the  wrong,  and  the  law 
makes  the  same  presumptions  for  and  against 
each.  If  this  exchange  had  been  made  on  a 
secular  day,  there  could  be  no  pretense  of  the 
plaintiffs'  right  of  recovery.  The  question  is, 
therefore,  one  of  a  naked  legal  right,  not  to  re- 
lief from  the  consequences  of  a  violated  law,  but 
to  invoke  the  aid  of  a  violated  law  to  relieve 
them  from  what  would  otherwise  be  legal.  It  is 
well  settled  that  the  law  will  not  aid  the  parties 
to  enforce  a  contract  made  on  Sunday.  Thus 
if  A.  sells  his  horse  to  B.  on  Sunday  on  a  credit 
the  law  will  not  aid  him  to  enforce  a  payment. 
It  will  sooner  permit  him  to  suffer  the  loss. 
Much  less  will  it,  if  he  sells  bis  horse  on  Sun- 
day, and  receives  in  money  the  full  value  there- 
of, assist  him  on  Monday  to  return  the  money 
end  regain  his  horse.  This  supposed  case  as 
against  the  appellants  is  not  stronger  than  the 
one  at  bar.  *  *  *  This  case  rests,  then,  upon 
this  proposition:  If  a  party,  in  violation  of  the 
law,  parts  with  his  property  on  Sunday,  will  the 
law  for  that  reason  alone  aid  him  to  regain  it? 
Without  hesitation,  we  answer.  'No.'  The  late 
case  of  Poster  v.  Wooten,  67  Miss.  540  [7  South. 
501].  while  it  sustains  our  answer  to  the  query, 
is  of  much  broader  significance;  and  we  cite  it 
only  to  the  extent  of  its  bearing  on  the  question 
before  us.  It  is  there  said:  'Grant,  then,  that 
the  sale  was  made  on  Sunday ;  what  is  the  rule 
of  law  on  such  state  of  facts?  Nothing  more 
than  absolute  nonaction.  It  will  give  neither 
party  to  the  contract  any  assistance,  nor  listen 
to  any  complaint.  It  will  leave  the  parties 
where  it  finds  them.  That  is  the  extent  of  the 
rule.' " 

Our  investigation  of  the  question  under 
consideration  convinces  us  that  the  great 
weight  of  authority  is  to  the  effect  that  an 


action  arising  oat  of  a  contract  made  on 
Sunday  cannot  be  maintained  in  a  court  of 
law  or  equity,  either  to  enforce  its  perform- 
ance or  compel  its  rescission;  the  reason 
therefor  being  that  its  illegality  imposes  the 
same  disability  upon  each  of  the  parties  and 
leaves  both  in  the  situation  in  which  their 
voluntary  and  wrongful  act  placed  them. 
This  doctrine  seems  to  be  recognized  in  the 
numerous  cases  Involving  Sunday  contracts 
decided  In  this  Jurisdiction,  though  In  none 
of  them  does  it  appear  that  the  rescission  of 
a  Sunday  contract  was  the  relief  sought  We 
find,  however,  one  case,  that  of  Greene  v. 
Southworth,  2  Ky.  Law  Rep.  233,  cited  In  a 
footnote  to  Hale  v.  Harris,  SUB.  A.  (N.  S.) 
296  (also  found  In  91  S.  W.  660,  28  Ky.  Law 
Rep.  1172),  which  the  author  of  the  note 
regards  in  conflict  with  the  great  weight  of 
authority.  This  conclusion  was  based  on  the 
meager  abstract  of  the  opinion  contained  In 
2  Ky.  Law  Rep.  233,  quoted  In  Hale  v.  Harris, 
supra.  Though  not  marked  to  be  officially 
reported,  the  opinion  In  Greene  v.  Southworth 
is  published  in  full  in  11  Ky.  Opinions  82, 
and  a  reading  of  It  will  show  that  the  action 
was  not  one  to  rescind  a  contract,  but  one 
brought  by  Southworth  against  Greene  to  re- 
cover the  amount  of  a  note.  The  answer  of 
Greene  set  up  certain  credits  to  which  he 
claimed  to  be  entitled  on  the  note;  and,  In 
addition,  pleaded  that  It  was  void  because 
executed  on  Sunday,  upon  which  ground  its 
cancellation  was  prayed.  The  opinion  is 
mainly  devoted  to  a  discussion  of  the  evi- 
dence as  to  the  credits,  which  was  very  con- 
flicting, and  what  it  says  with  respect  to  the 
defense  that  the  note  was  executed  on  Sunday 
Is  contained  In  the  brief  closing  paragraph 
of  the  opinion,  which  Is  as  follows: 

"As  to  the  execution  of  the  note  on  Sunday, 
it  seems  that  it  was  executed  in  lieu  of  another 
note  for  a  like  amount,  its  validity  not  being 
questioned,  and  the  (original)  note  delivered  up 
to  the  appellant  Before  the  latter  can  avoid 
the  obligation  to  pay,  he  must  return  or  offer  to 
return  the  consideration  received  for  it.  It 
would  be  unjust  to  cancel  the  note  in  controver- 
sy and  permit  him  to  retain  the  note  delivered 
to  him.'f 

Obviously,  It  would  not  have  been  right  to 
permit  Greene  to  escape  liability  upon  the 
note  sued  on,  although  it  was  executed  on 
Sunday,  without  the  return  by  him  to  South- 
worth  of  the  original  note  in  lieu  of  which 
it  was  given.  The  original  note  was  not 
executed  on  Sunday,  and  if  the  one  sued  on 
was  void,  because  executed  on  Sunday,  its 
cancellation  would  have  revived  the  liability 
of  Greene  upon  the  original  note,  the  posses- 
sion of  which  he  had  obtained  by  the  execu- 
tion of  the  last  note.  So  If  the  relief  asked 
for  by  Greene  bad  been  granted  he  would 
have  profited  by  the  illegality  arising  from 
the  execution  of  the  note  on  Sunday,  and  the 
loss  resulting  therefrom  would  have  fallen  al- 
together upon  Southworth.  It  Is  patent, 
therefore,  that  Greene  v.  Southworth  Is  not 
in  conflict  with  the  weight  of  authority  or 
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the  conclusion  at  which  we  have  arrived  In 
the  Instant  case. 

The  same  Is  true  of  Hale  v.  Harris,  supra. 
In  that  case  the  action  was  one  In  equity 
upon  a  note  of  $306,  and  to  enforce  a  mort- 
gage lien  given  to  secure  Its  payment;  the 
note  and  mortgage  having  been  executed  to 
Hale  by  Harris,  his  wife,  and  daughter  at 
the  suggestion  of  R.  E.  Stanley  and  others, 
candidates,  respectively,  for  certain  offices  In 
Floyd  county.  R.  W.  Harris  was  himself  a 
candidate  for  jailer,  and  the  money  he  ob- 
tained on  the  note  and  mortgage  was  his  con- 
tribution to  a  campaign  fund  to  be  used  for 
the  joint  benefit  of  himself;  Stanley  and  oth- 
ers running  on  the  same  ticket  with  him.  It 
appeared  that  Stanley  undertook  to  furnish 
R.  W.  Harris  the  money  on  the  note  and 
mortgage  If  Hale  would  surrender  to  Stanley 
a  note  of  $300  the  latter  was  owing  him,  for 
the  note  and  mortgage  of  R.  W.  Harris.  To 
this  Hale  and  R.  W.  Harris  both  agreed, 
which  agreement  was  made  on  Saturday,  the 
note  and  mortgage  executed  on  that  day,  and 
the  mortgage  then  acknowledged  and  record- 
ed. The  note  and  mortgage  were  also  given 
to  Stanley  on  Saturday,  and  were  by  him 
turned  over  to  J.  P.  Harris,  a  brother  of 
R.  W.  Harris,  the  maker  of  the  note  and 
mortgagor,  with  a  request  that  he  deliver 
them  to  Hale,  obtain  from  him  Stanley's  note, 
and  upon  Stanley's  receiving  the  note  he 
would  let  R.  W.  Harris  have  the  money  on 
the  note  and  mortgage  executed  by  the  lat- 
ter to  Hale.  3.  P.  Harris  did  not,  however, 
deliver  the  note  and  mortgage  to  Hale  until 
the  following  day,  which  was  Sunday,  but 
when  he  did  so  he  received  from  Hale  Stan- 
ley's note  which  he  delivered  to  the  latter, 
and  thereupon  Stanley  paid  to  him  for  R.  W. 
Harris  the  $305,  which  he  had  agreed  to  fur- 
nish him  on  the  note  and  mortgage  that  he 
had  executed  to  Hale.  It  will  thus  be  seen 
that  the  facts  surrounding  the  transaction 
were  very  much  like  those  in  the  case  of 
Greene  v.  Southworth.  By  his  acceptance 
of  the  Harris  note  Hale  was  induced  to  sur- 
render Stanley's  note  and  Harris  could  not 
restore  it 

Several  grounds  of  defense  were  relied  on 
in  the  answer  of  R.  W.  Harris  to  the  petition 
of  Hale.  One  of  these  defenses  was  that  the 
note  and  mortgage  were  invalid  because  ex- 
ecuted on  Sunday.  The  several  grounds  of 
defense  were  sustained  by  the  judgment  of 
the  circuit  court,  but,  on  appeal,  we  reversed 
the  judgment,  and  in  dealing  with  the  de- 
fense that  the  note  and  mortgage  were  void 
because  executed  on  Sunday,  we,  In  sub- 
stance, held  that  R.  W.  Harris  was  estopped 
to  rely  upon  such  defense,  quoting  in  support 
of  this  conclusion  the  excerpt  from  Greene 
v.  Southworth,  contained  in  the  footnote  to 
the  opinion  in  Hale  v.  Harris,  5  L.  R.  A.  (N. 
S.)  295.  It  is  manifest  that  Hale  v.  Harris 
is  no  more  in  conflict  with  the  views  we 


have  expressed  In  the  case  before  us  than  is 
the  case  of  Greene  v.  Southworth,  supra. 

It  follows  from  the  views  we  have  express- 
ed that  the  petition  fails  to  state  a  cause  of 
action  against  the  appellants  or  any  of  them, 
and  that  the  circuit  court  erred  in  overrul- 
ing their  several  demurrers  to  the  petition. 
Wherefore  the  appeal  prayed  in  this  court  by 
the  appellants  Bertram  and  Maupin  and  that 
of  the  appellant  HRdreth  are  granted,  the 
judgment  appealed  from  reversed,  and  the 
cause  remanded  to  the  circuit  court,  with 
directions  to  set  aside  each  of  the  judg- 
ments, sustain  the  several  demurrers  to  the 
petition,  and  dismiss  the  action. 


TAULBEB  v.  HARGIS  et  al 

(Court  of  Appeals  of  Kentucky.  Jan.  26,  1917.) 

1.  Usury  «=»111(3)  —  Action  to  Recover  — 
Sufficiency  of  Petition. 

Ky.  St.  g  2219,  subsec.  2,  provides  that  the 
excess  of  interest  over  the  legal  rate  paid  for 
the  loan  of  money  may  be  recovered  from  the 
lender,  although  paid  to  his  assignee.  A  peti- 
tion, in  an  action  to  recover  an  amount  alleged 
to  have  been  paid  as  usury,  alleged  the  amounts 
of  the  money  borrowed,  which  was  fie  consider- 
ation of  the  original  notes;  that  interest  was 
calculated  upon  such  amounts  at  ten  per  cent, 
and  included  in  the  notes,  and  that  on  each  re- 
newal the  interest  at  that  rate  was  ascertained 
upon  the  amount  of  the  old  note  and  included  in 
the  new  note;  that  a  note  to  defendant,  includ- 
ing such  interest,  was  assigned  by  him  to  a  bank, 
and  was  thereafter  renewed  at  his  request,  in- 
cluding 10  per  cent,  interest,  and  was  again  re- 
newed, and  that  upon  payment  of  such  note 
plaintiff  was  compelled  to  pay  usurious  interest 
to  secure  the  release  of  his  property  from  a 
mortgage  executed  to  secure  the  note.  Held,  on 
demurrer  to  the  petition,  that  it  stated  a  good 
cause  of  action  against  the  lender. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  {  297;  Dec.  Dig.  <S=>111(3).] 

2.  Pleading  <9=»214(1)  —  Dkjiubreb  —  Admis- 
sions. 

On  demurrer  the  averments  of  the  petition 
attacked  must  be  taken  as  true. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  Si  525,  529;  Dec  Dig.  «=»214(1).] 

3.  Limitation  of  Actions  ®=>49(8)— Usury- 
Recovery— Accrual  of  Cause  of  Action. 

The  cause  of  action  for  the  reclamation  of 
usurious  interest  arises  when  it  has  been  paid. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  I  268;  Dec  Dig.  «J=49(8) ; 
Usury,  Cent.  Dig.  {  268.] 

4.  Usury  «j=>100(2)  —  Payments  —  Applica- 
tion. 

The  debtor  may  elect  to  have  all  his  payments 
upon  the  indebtedness  treated  as  payments,  first, 
upon  the  legal  interest  and  principal,  in  which 
case  no  usury  can  be  sued  for  until  the  entire 
debt  has  been  paid. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  {  219;  Dec  Dig.  «=>100(2).] 

5.  Limitation  or  Actions  <S=182(6")  —  De- 
fense—Pleading— Necessity— Waiver. 

Defendant  has  a  right  to  waive  the  statute 
of  limitations  if  he  desires  to  do  so,  and  if  he 
would  avail  himself  of  lapse  of  time  as  a  per- 
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emptor?  bar  to  an  action  against  him,  he  most 
interpose  the  statute  by  plea. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  |  680;  Dec.  Dig.  <S=>182(5).] 

«.  Usuby  «=>  102(1)— Recovery  of  Payments 
— Liability  or  Assignee. 
Where  usury  was  included  in  original  notes 
secured  by  a  mortgage  on  the  debtor's  realty, 
and  in  the  renewals  thereof,  and  the  lender  sold 
and  indorsed  the  renewal  note  to  a  bank,  and 
another  bank,  of  which  the  original  lender  had 
become  president,  purchased  it,  and  the  original 
debtor  executed  to  it  a  note  for  the  unpaid  part 
of  the  note  it  had  purchased,  with  usurious  in- 
terest thereon  included  in  the  note,  the  debtor 
was  entitled  to  judgment  against  the  bank  for 
that  sum. 

[Ed.  Note.— Tor  other  cases,  see  Usury,  Cent. 
Dig.  |  241 ;  Dec.  Dig.  «J=»102(1).] 

7.  Usuby  <8=  88— Liability  of  Original  Ob- 
ligor — Effect. 

Although  the  obligation  given  in  renewal  of 
a  debt  containing  usury  is  signed  by  obligors 
other  than  those  originally  bound,  all  usury  may 
be  purged  from  the  transaction  so  long  as  the 
original  obligor  remains  bound. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  H  176-187;  Dec.  Dig.  «=>88.] 

8.  Limitation  of  Actions  <8=>49(8)— Usury— 
Action  to  Recover  Payments— Limitation. 

The  mere  assignment  of  a  usurious  obliga- 
tion does  not  set  the  statute  of  limitations  run- 
ning, because  it  is  the  same  usurious  obligation, 
and  no  transaction  occurred  sufficient  to  make  a 
novation  which  could  be  deemed  a  payment  of 
the  obligation. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  f  268;  Dec.  Dig.  <8=>49(8).] 

9.  Usuby  <gss>128  —  Assignee  —  Defense  — 
Estoppel. 

Where  an  innocent  purchaser  for  value  and 
without  notice  of  the  usury  in  a  note  has  been 
induced  to  purchase  it  by  the  obligor,  the  obligor 
is  estopped  to  set  up  a  claim  of  usury  as  against 
the  assignee,  either  before  or  after  he  executes  a 
atw  note  to  the  assignee. 

[Ed.  Note. — For  other  cases,  see  Usury,  Gent. 
Dig.  H  380-383;  Dec.  Dig.  «8=»128.] 

10.  Usuby  <8=>102(5)— Reooveby— Action. 
Where  the  obligor  in  a  note  tainted  with 

usury  executes  a  new  note  to  an  innocent  pur- 
chaser for  value  and  without  notice  and  thereby 
discharges  the  old  debt,  he  can  reclaim  the  usury 
in  it  from  the  lender  by  an  action  for  its  re- 
covery. f 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent 
Dig.  H  197,  257;  Dec.  Dig.  <S=»102(5).] 

11.  Usuby  «£=»88— Assignee  — Right  of  Ob- 
ligor. 

Where  tbe  assignee  of  a  usurious  obligation 
takes  it  knowing  that  it  embraces  usury,  and 
thereafter  the  obligor  discharges  it  by  executing 
a  new  note  to  the  assignee  for  the  old  note,  the 
obligor  is  not  estopped  nor  precluded  from  com- 
plaining of  the  usury  as  against  the  payee  In 
the  new  note,  when  it  is  sttempted  to  be  col- 
lected. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Kg.  H  176-187;  Dec  Dig.  <8=»88.] 

12.  Usuby  *=»88— New  Obligation— Effect. 
Where  an  innocent  party,  without  knowledge 

that  an  obligation  contains  usury,  purchases  it 
'or  valuable  consideration,  and  the  obligor  dis- 
charges it  by  executing  a  new  note  payable  to 
the  holder,  a  new  debt  is  thereby  created  and 
tbe  consideration  for  the  new  note  is  valid,  al- 
though the  usury  from  the  old  debt  was  carried 
over  into  it  without  the  payee's  knowledge,  so 


that  the  obligor  cannot  have  any  action  or  de- 
fense on  the  ground  of  usury. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  §|  176-187;  Dec.  Dig.  <8=>8&] 

18.  Usuby  «=»128  —  Assignment  —  Recoveby 

fbom  Lendeb— Statute. 
Ky.  St.  |  2219,  authorizing  the  recovery  of 
usurious  interest  from  the  lender,  where  it  has 
been  paid  to  the  assignee,  contemplates  the  ex- 
istence of  transactions  in  which  it  is  not  recov- 
erable against  the  assignee. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent. 
Dig.  IS  380-383;  Dec  Dig.  «=»128.] 

14.  Usuby  <8=>128  —  Assignment  fob  Value 
without  Notice— Right  of  Obligob. 

Where  a  party  in  good  faith,  for  value,  and 
without  knowledge  purchases  a  usurious  obliga- 
tion, and  the  debtor  obtains  an  extension  of  time 
in  which  to  pay  it,  and  induces  the  holder  to  ac- 
cept a  new  note  and  thereby  obtains  his  old  note, 
and  the  assignor  thereof  is  released  from  liabili- 
ty, the  debtor,  on  payment  of  the  new  note,  can- 
not recover  the  usury  brought  forward  from  the 
old  note  into  it,  but  must  look  to  the  lender. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  S|  380-383;  Dec.  Dig.  <8=»128.] 

15.  Principal  and  Agent  <S=>180— Knowl- 
edge of  Agent— Pbesumption. 

The  knowledge  of  an  agent  is  imputed  to  his 
principal,  in  the  absence  or  actual  knowledge  by 
the  principal,  upon  the  presumption  that  the 
agent  will  divulge  his  knowledge  to  his  princi- 
pal ;  but  when  the  agent  is  engaged  in  a  trans- 
action where  his  interests  are  hostile  to  those  of 
his  principal,  or  is  trying  to  defraud  the  prin- 
cipal, it  will  not  be  presumed  that  he  has  com- 
municated his  knowledge  to  his  principal,  and 
hence  the  principal  is  not  charged  therewith. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  |  689;  Dec.  Dig.  <S=»180.] 

Appeal  from  Circuit  Court,  Breathitt 
County. 

Action  by  S.  S.  Taulbee  against  A  H.  Har- 
gls  and  Hargia  Commercial  Bank.  Demur- 
rer of  AE  Hargls  to  amended  petition  sus- 
tained, and  petition  as  to  him  dismissed; 
and  judgment  for  plaintiff  against  defend- 
ant Hargls  Commercial  Bank.  Plaintiff  ap- 
peals from  tbe  judgment  in  favor  of  A  H. 
Hargls,  and  from  the  judgment  denying  a 
recovery  against  the  defendant  bank  for  any 
of  the  sums  sued  on  in  excess  of  the  judg- 
ment, and  tbe  bank  takes  a  cross-appeal  from 
tbe  judgment  against  it  Judgment  reversed 
as  to  defendant  Hargls,  and  affirmed  as  to 
the  defendant  Hargls  Commercial  Bank, 
both  on  tbe  original  and  cross-appeals,  and 
cause  remanded. 

O.  H.  Pollard  and  Kelly  Kash,  both  of 
Jackson,  for  appellant  Byrd  &  Hurst,  of 
Jackson,  and  Hazelrigg  &  Hazelrigg,  of 
Frankfort,  for  appellees. 

HURT,  J.  The  appellant,  S.  S.  Taulbee, 
sought  to  recover,  in  this  action,  tbe  sum  of 
$2,705.08  from  tbe  appellees,  A.  H.  Hargls 
and  the  Hargls  Commercial  Bank,  which  he 
alleged  be  had  paid  to  them  as  usury.  The 
court  sustained  a  general  demurrer  to  tbe 
petition  and  petition  as  amended,  as.  far  as 
any  cause  of  action  was  attempted  to  be 
stated,  as  against  the  appellee,  A  H.  Hargls, 
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and  the  petition  as  to  him  was  dismissed. 
The  Hargis  Commercial  Bank  filed  an  an- 
swer, and  issues  were  formed  between  it  and 
appellant,  proof  was  taken,  and  upon  final 
hearing,  a  judgment  was  recovered  against 
it  by  the  appellant,  for  the  sum  of  $467.97, 
with  Interest  from  April  19, 1913,  until  paid, 
and  the  petition,  In  so  far  as  it  sought  any 
recovery  in  excess  of  this  sum  against  the 
Hargis  Commercial  Bank,  was  dismissed. 
The  appellant  appealed  from  both  the  judg- 
ment in  favor  of  A.  H.  Hargis  and  from  the 
judgment  denying  a  recovery  against  the 
bank  for  any  of  the  sum  sued  for  in  excess 
of  $467.97.  The  Hargis  Commercial  Bank 
has  taken  a  cross-appeal  from  the  judgment 
against  it. 

[1,2]  1.  The  first  question  for  determina- 
tion Is  the  soundness  of  the  judgment,  which 
sustained  the  general  demurrer  filed  by  A. 
H.  Hargis,  and  resulted  In  the  dismissal  of 
the  action,  as  to  him.  A  consideration  of 
the  allegations  of  the  petition  and  amended 
petition  becomes  necessary.  The  petition  as 
amended  shows  substantially  that  all  the 
money  borrowed,  and  which  was  the  con- 
sideration for  the  original  note  and  its  va- 
rious renewals,  was  the  sum  of  $4,743.92, 
borrowed  on  September  17,  1907,  and  $4,431.- 
83,  borrowed  on  the  19th  day  of  September, 
1908;  that  interest  was  calculated  upon 
these  amounts  at  10  per  centum  per  annum 
and  Included  In  the  notes,  and  that  each  re- 
newal the  Interest  at  10  per  centum  per  an- 
num was  ascertained  upon  the  amount  of 
the  old  note  and  Included  in  the  new;  that 
these  notes  were  all  executed  to  A.  H.  Har- 
gis, and  made  payable  in  one  year  from  the 
date  of  the  renewals,  until  the  one  executed 
on  April  12,  1911,  when  the  note  was  for  the 
sum  of  $11,988.90,  when  it  was  assigned  by 
Hargis  to  the  Hargis  Commercial  Bank,  and 
thereafter,  at  the  request  of  Hargis,  it  was 
renewed  on  April  12,  1911,  by  the  execution 
of  a  new  note  to  the  Hargis  Commercial 
Bank,  and  payable  on  April  12,  1913,  and 
that  upon  its  execution  10  per  centum  per 
annum  interest  was  ascertained  and  includ- 
ed In  the  note;  that  it  was  renewed  again 
to~  the  Hargis  Commercial  Bank,  at  the  re- 
quest of  Hargis,  on  April  12,  1913,  but  with- 
in a  few  days  thereafter  was  fully  paid  off 
and  satisfied;  that  at  the  time  It  was  as- 
signed to  the  Hargis  Commercial  Bank  it 
had  full  knowledge  of  the  usury  embraced 
In  it,  and  that  upon  the  payment  of  the  sec- 
ond note  executed  to  the  Hargis  Commercial 
Bank  there  was  paid  $2,705.08  usurious  In- 
terest, which  appellant  was  compelled  to 
pay  to  secure  the  release  of  bis  property, 
which  was  mortgaged  to  secure  the  note  and 
had  been  mortgaged  as  a  security  for  the  In- 
debtedness from  the  execution  of  the  first 
note.  The  petition  was  filed  on  the  18th  day 
of  April,  1914,  and,  when  considering  the  de- 
murrer, the  averments  of  the  petition  must 
be  taken  as  true.  It  appears  that  Hargis 
was  the  lender  of  the  money,  and  It  was  he 


(Ky. 

who  exacted  the  usurious  Interest  for  its 
loan.  The  statute  (section  2219,  subsec.  2, 
Ky.  St.)  specifically  provides  that  the  excess 
of  interest,  over  the  legal  rate  charged  for 
and  paid  for  the  loan  or  forbearance  of  mon- 
ey, may  be  recovered  from  the  lender,  al- 
though paid  to  his  assignee.  The  petition 
shows,  beyond  question,  that  a  large  sum  of 
usurious  interest  was  paid  by  the  appellant, 
and  that  the  note  discharged  finally  by  him 
contained  the  usury,  which  was  embraced  in 
the  first  note  and  each  of  the  renewal  notes. 

[3]  It  is  well  settled  that  the  cause  of  ac- 
tion for  the  reclamation  of  usurious  interest 
arises  when  it  has  been  paid.  Marlon  Na- 
tional Bank  v.  Thompson,  101  Ky.  277,  40 
S.  W.  903,  19  Ky.  Law  Rep.  436;  Brecken- 
ridge  v.  Churchill,  3  J.  J.  Marsh.  11 ;  Rodes' 
Bx'rs  v.  Bush,  5  T.  B.  Mon.  467;  Hodge  v. 
Owings,  5  T.  B.  Mon.  91 ;  Anderson  v.  Trim- 
ble, 87  S.  W.  71,  18  Ky.  Law  Rep.  607 ;  Rudd 
v.  Anderson,  14  S.  W.  340,  12  Ky.  Law  Rep. 
489 ;  Smith  v.  Young,  11  Bush,  393 ;  Parker 
v.  Zweigart,  66  S.  W.  678,  22  Ky.  Law  Rep. 
113. 

[4]  The  'debtor  may  elect  to  have  all  pay- 
ments made  by  him  upon  the  indebtedness  to 
be  treated  as  payments,  first,  upon  the  legal 
Interest  and  principal,  and  in  such  case  no 
usury  can  be  sued  for  until  the  entire  debt 
has  been  paid.  Need  v.  Rouse,  93  Ky.  151, 
19  S.  W.  171,  14  Ky.  Law  Rep.  126;  Hill  v. 
Cornwall,  95  Ky.  536,  26  8.  W.  540,  16  Ky. 
Law  Rep.  97.  It  has  often  been  held  that 
the  mere  substitution  of  the  name  of  a  new 
payee  for  an  old  debt  does  not  amount  neces- 
sarily to  a  novation,  and  is  not  a  payment 
of  the  usury  In  the  old  debt.  The  petition 
alleges  that  Hargis  procured  the  change  In 
the  name  of  the  payee  to  be  made,  and  that 
the  debt  was  finally  paid  to  him  and  his  as- 
signee jointly,  and  that  the  bank  did  not  re- 
ceive the  transfer  in  good  faith,  and  this 
seems  to  be  a  transaction  amounting  to  no 
more  than  the  mere  change  of  the  name  of 
the  payee,  with  the  assignor,  in  whose  hands 
the  note  was  usurious,  as  the  real  owner  of 
the  note. 

[5]  It  Is  insisted  that  the  petition  as 
amended,  upon  its  face,  shows  that  the  cause 
of  action  against  Hargis  for  usury  embraced 
In  the  note  is  barred  by  the  statute  of  limita- 
tions, and  for  that  reason  that  the  demurrer 
was  properly  sustained.  The  rule  formerly 
was  that  if  one  desired  to  make  use  of  the 
statute  of  limitations  as  a  bar,  he  was  re- 
quired to  rely  upon  it,  by  way  of  a  plea  in 
his  answer,  unless  the  petition  showed,  not 
only  that  the  cause  of  action  was  barred,  but 
that  there  did  not  exist  any  ground  for  the  ; 
avoidance  of  the  statutory  bar.  This  doc- 
trine was  announced  in  Rankin  v.  Turney, 
2  Bush,  555,  and  causes  preceding  it  and 
since.  The  case,  supra,  was  an  action  for  the 
recovery  of  usury,  which  had  been  paid.  The  1 
petition  showed  that  more  than  one  year  had 
elapsed  after  the  cause  of  action  had  accrued 
before  the  action  was  instituted.   The  cir- 
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$njt  court  sustained  a  demurrer  to  the  peti- 
tion, but  upon  appeal  to  this  court,  the  judg- 
ment was  reversed,  the  court  announcing  the 
above  rule.  Since,  however,  a  different  rule 
has  been  established,  upon  the  theory  that 
a  defendant  has  a  right  to  waive  the  statute, 
If  be  desires  to  do  so,  and  if  he  would  avail 
himself  of  lapse  of  time  as  a  peremptory  bar 
to  the  maintenance  of  a  cause  of  action 
against  him,  he  must  interpose  the  statute 
by  a  plea  to  that  effect.  Baker  et  al.  v.  Beg- 
ley,  155  Ky.  234, 158  S.  W.  691;  Yager's  Adm'r 
v.  Bank  of  Kentucky,  125  Ky.  184,  100  8.  W. 
818,  30  Ky.  Law  Rep.  1287;  Swinebroad  v. 
Wood,  123  Ky.  675,  97  S.  W.  25,  29  Ky.  Law 
Rep.  1202;  Chllders  v.  Bales,  124  S.  W.  295; 
Green  County  v.  Howard,  127  Ky.  385,  105 
S.  W.  897,  32  Ky.  Law  Rep.  243 ;  JoUy  v.  Mil- 
ler, 124  Ky.  115,  98  S.  W.  326,  30  Ky.  Law 
Rep.  341;  Davie's  Ex'r  v.  City  of  Louisville, 
159  Ky.  252,  166  S.  W.  969.  Hence  the  court 
was  in  error  in  holding  that  the  petition  as 
amended  did  not  state  a  cause  of  action 
against  appellee  Hargls,  and  dismissing  the 
action  as  to  him. 

[I]  2.  The  facts  as  disclosed  by  the  evi- 
dence, taken  upon  the  issues  made  between 
the  appellant  and  the  Hargls  Commercial 
Bank,  are  not  involved  with  any  contradic- 
tion, so  far  as  affects  the  rights  of  the  bank. 
There  is  some  disagreement  between  the  tes- 
timony of  appellant  and  appellee  Hargls,  who 
testified  as  a  witness  for  the  bank,  as  to 
what  sums  were  embraced  in  the  original 
note  and  renewals,  and  when  it  was  that  the 
10  per  centum  interest  was  agreed  to  be  paid 
and  embraced  In  the  notes,  but  there  is  not 
any  contrariety  of  statement  as  to  the 
amount  of  either  of  the  notes,  or  when  ex- 
ecuted There  is  not  any  claim  by  appellant 
of  any  fraud  or  mistake  or  overreaching  hav- 
ing occurred  with  regard  to  the  execution  of 
the  original  note  and  its  various  renewals, 
but  it  is  simply  a  question  of  how  much  usu- 
ry was  embraced  in  the  notes  and  from  whom 
appellant  may  reclaim  It  The  note  for  the 
original  debt  was  secured  by  a  mortgage  upon 
the  real  estate  and  each  renewal  of  that 
note  was  similarly  secured.  The  notes  were 
made  payable  to  A.  H.  Hargls,  but  negotia- 
ble at  some  banking  institution  named  in  the 
notes,  and  the  note  which  was  executed  on 
April  12,  1911,  and  which  became  due  on 
April  12,  1912,  for  the  sum  of  $11,988.90  was 
payable  to  A.  H.  Hargls,  but  negotiable  and 
payable  at  the  First  National  Bank  of  Jack- 
son. On  November  21,  1911,  A  H.  Hargls 
sold  this  note  to  the  Phoenix  ft  Third  Nation- 
al Bank  of  Lexington,  Ky.,  and  indorsed  it  to 
the  purchaser  by  writing  his  name  across  the 
back  of  it  The  Phoenix  ft  Third  National 
Bank  paid  him  for  the  note  an  amount  equal 
to  the  sum  called  for  in  the  note,  less  a  dis- 
count of  6  per  cent,  which  amounted  to  $281.- 
74.  The  amount  for  which  the  note  was  sold 
was  deposited  to  the  credit  of  A  H.  Hargls, 
and  he  used  It  in  purchasing  stock  in  the 
Hargls  Commercial  Bank,  which  was  a  bank- 
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lng  corporation,  then  under  process  of  being 
organized.  When  it  was  organized  and  com- 
menced to  do  business,  A.  H.  Hargls  became 
its  president  and  has  been  since  that  time. 
Thereafter  the  Phoenix  ft  Third  National 
Bank  proposed  to  sell  the  note  of  the  appel- 
lant to  the  Hargls  Commercial  Bank,  which 
accepted  the  offer,  and  purchased  the  note  on 
the  22d  day  of  January,  1912,  at  a  6  per  cent 
discount,  which  amounted  to  the  sum  of 
$165.80.  It  was  transferred  to  the  Hargls 
Commercial  Bank  by  the  Phoenix  Third  Na- 
tional Bank,  without  recourse. 

When  the  proposition  was  made  to  the  Har- 
gls Commercial  Bank  to  purchase  the  note, 
the  matter  was  submitted  to  the  committee 
of  directors  of  the  Institution  which  had 
control  of  the  purchase  and  discounting  of 
securities,  and  it  was  determined  to  make 
the  purchase  of  the  note.  When  the  note  was 
transferred  to  the  Phoenix  &  Third  National 
Bank,  its  officers  had  no  knowledge  of  the 
fact  that  the  note  contained  any  usury 
or  any  other  infirmity,  and  when  it  was  pur- 
chased by  the  Hargls  Commercial  Bank,  none 
of  its  officers,  with  the  exception  of  A.  H. 
Hargls,  had  knowledge  that  It  contained  any 
usury,  nor  any  reason  to  believe  that  there 
was  any  infirmity  in  the  note.  When  the 
note  became  due,  appellant,  on  the  12th 
day  of  April,  1912,  executed  a  note  to  the 
Hargls  Commercial  Bank  for  the  sum  of  $12,- 
648.10,  due  and  payable  on  April  12,  1913. 
This  note  embraced  the  unpaid  portion  of  the 
note  which  had  been  purchased  from  the 
Phoenix  ft  Third  National  Bank  and  10  per 
cent  interest  thereon  for  one  year,  which 
was  added  to  the  amount  of  the  note,  and  he 
executed  a  mortgage  to  secure  its  payment 
The  note  which  was  executed  to  Hargls  on 
April  12,  1911,  and  by  him  transferred  to  the 
Phoenix  ft  Third  National  Bank,  and  by  it 
to  the  Hargls  Commercial  Bank,  was  cancel- 
ed, and  turned  over  to  the  appellant  When 
the  note  last  mentioned  became  due  on  April 
12,  1913,  appellant  renewed  the  debt  by  the 
execution  of  another  note  for  it,  but  in  five 
or  six  days,  thereafter,  discharged  it  by 
paying  the  amount  of  it  to  the  Hargls  Com- 
mercial Bank.  There  does  not  seem  to  be 
any  controversy,  as  to  the  amount  of  new 
usury,  which  was  ascertained  and  Included 
in  the  first  note  executed  by  appellant  to  the 
Hargls  Commercial  Bank,  and  paid  by  him, 
when  he  discharged  the  note,  the  sum  being 
the  amount  for  which  the  court  rendered 
Judgment  in  appellant's  favor  against  the 
bank.  There  can  be  no  doubt  that  appellant 
should  have  had  judgment  for  that  sum,  as  it 
was  beyond  question  usurious  Interest  and 
was  paid  to  the  bank. 

The  question  for  determination  is:  Is  ap- 
pellant under  the  facts,  entitled  to  recover 
of  the  Hargls  Commercial  Bank  the  entire 
amount  of  usury,  which  he  paid  for  the  loan 
of  the  money,  which  he  borrowed  from  Har- 
gls, from  the  beginning?  The  large  number 
of  cases  which  have  been  decided  by  this 
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court,  from  Its  organization  until  now,  and 
which  deal  with  questions  of  usury,  and  the 
great  difference  In  the  facts  of  the  cases 
and  the  different  requirements  of  the  statute 
laws  relating  to  usury,  has  caused  many  ex- 
pressions In  the  different  opinions,  which 
make  many  of  them  very  difficult  of  recon- 
cilement with  each  other.  It  is  unnecessary 
for  the  decision  of  the  question  here  to 
concern  ourselves  with  what  may  be  the 
relative  rights  of  appellee,  Hargis  and  appel- 
lant, as  the  issues  between  them  have  never 
been  made,  and  a  discussion  of  same  upon 
a  supposed  state  of  facts  might  lead  to  con- 
fusion. The  bank  Insists  that  it  was  an  in- 
nocent purchaser,  for  value,  of  the  note, 
which  appellant  had  executed  to  Hargis, 
and  that  it  was  without  knowledge  of  the 
usury  embraced  in  It,  and  that  appellant, 
having  discharged  this  note  by  executing 
a  new  one  payable  to  it,  and  thereby  procur- 
ed It  to  release  Hargis,  as  an  indorser  of  the 
note,  that  while  It  is  liable  for  the  new  usury 
which  It  put  in  It,  it  is  not  liable  for  the  old 
usury,  which  was  embraced  in  it,  when  It 
was  transferred  to  it,  and  which  was  car- 
ried into  the  new  note  from  the  old.  In 
other  words,  while  Hargis  might  be  liable  to 
appellant  for  the  usury,  which  was  In  the  old 
note,  the  bank  is  liable  only  for  the  usury, 
which  it  exacted,  as  the  new  note  In  its 
hands  contained  no  other  usury.  In  the 
earlier  decisions  of  this  court,  It  was  held 
that  a  change  in  the  obligors,  In  an  obligation 
given  In  renewal  of  a  prior  debt,  was  a 
novation,  which  had  the  effect  to  discharge 
the  old  obligation  as  if  paid,  and  to  set  the 
statute  of  limitations  running,  as  to  any 
usury  embraced  in  the  old  obligation,  but  the 
consideration  for  the  new  obligation  should 
be  deemed  to  be  valid,  although  it  in  fact 
embraced  the  usury  in  the  old  obligation. 

[7]  However,  this  doctrine  has  long  since 
been  abandoned,  and  for  many  years  it  has 
been  held  that,  although  the  obligation  given 
in  renewal  of  a  debt  containing  usury  should 
be  signed  by  obligors  other  than  those  origi- 
nally bound,  If  the  original  obligor  Is  still 
bound,  all  usury  may  be  purged  from  the 
transaction,  as  long  as  the  original  obligor 
remains  bound.  Hill  v.  Cornwall,  95  Ky. 
536,  26  S.  W.  540,  16  Ky.  Law  Rep.  97;  Hart 
v.  Hayden,  79  Ky.  346 ;  Rudd  v.'  Planters' 
Bank  of  Kentucky,  78  Ky.  513.  It  will  be  ob- 
served that  under  this  rule  the  usury  may  be 
complained  of  only  so  long  as  the  original 
obligor  is  bound.  It  would  seem  that  If  a 
transaction  should  be  bad,  by  which  an  old 
obligation  Is  discharged  by  the  execution  of 
a  new  one,  which  has  for  its  undertaking  an 
obligation  to  pay  a  new  payee,  other  than  the 
one  named  In  the  old  obligation,  this  would 
amount  to  a  payment  of  usury  embraced  In 
the  old  obligation,  and  that  the  new  one 
would  have  a  consideration  which  was  free 
from  taint  It  has,  however,  been  held  that 
a  mere  change  In  the  name  of  the  payee,  in 
the  new  obligation,  given  In  discharge  of  an 


old  one,  and  In  satisfaction  of  It,  is  not  a 
payment  of  usury  embraced  In  the  old  obliga- 
tion, and  it  may  still  be  complained  of. 

In  support  of  this  doctrine,  Fltzpatrick  r. 
Apperson,  79  Ky.  272,  and  Shirley  v.  Steph- 
enson, 104  Ky.  518,  47  S.  W.  581,  20  Ky.  Law 
Rep.  767,  are  Invoked,  and  other  cases  where- 
in the  language  of  the  opinions  In  those 
cases  have  been  referred  to  and  approved, 
although  In  many  of  the  cases  the  change  in 
the  name  of  the  payee  was  not  Involved.  A 
reading  of  Shirley  v.  Stephenson,  supra,  dem- 
onstrates that  the  court  in  that  opinion  bad' 
in  mind  the  mere  substitution  of  the  name 
of  a  new  payee  for  some  hidden  purpose, 
when  the  obligee,  in  fact,  and  the  beneficial 
holder  of  the  paper  was  the  same  old  payee. 
In  that  case  Shirley  owed  a  debt  to  Steph- 
enson, which  was  evidenced  by  a  note.  This 
note  was  presumably  given  up  to  Shirley,  and 
in  place  of  it  he  executed  a  note  payable 
to  two  of  Stephenson's  daughters,  and  there- 
after the  debt  was  again  secured  by  the  ex- 
ecution of  another  note  to  Stephenson's  wife, 
and  the  note  payable  to  the  daughters  given 
up  to  Shirley,  and  upon  another  appeal  to 
this  court  it  was  decided  that  the  change 
of  one  payee  to  another  in  that  case  was 
valid  and  a  good-faith  transaction  in  each  in- 
stance, and  that  the  wife  could  not  be  made 
liable  for  usury  paid  by  Shirley  to  either  the 
daughters  or  to  Stephenson,  the  original 
obligee  In  the  debt  Stephenson  v.  Shirley, 
60  S.  W.  387.  In  Fltzpatrick  v.  Apperson, 
supra,  Apperson  had  been  the  attorney  for 
a  bank,  and  as  such  had  recovered  a  judg- 
ment in  favor  of  the  bank  against  Fltzpat- 
rick, under  which  Fltzpatrlck's  lands  were 
sold,  and  thereafter  Apperson  became  the 
owner  of  the  unpaid  judgments,  and  notes 
were  executed  to  him  by  Fltzpatrick  and  an- 
other in  satisfaction  bf  the  judgments.  Ap- 
person, being  attorney  for  the  bank,  and  ac- 
quainted with  the  usury  in  the  transaction, 
was  not  an  Innocent  holder  for  a  valuable 
consideration. 

It  has  also  been  consistently  held  that 
where  an  heir  or  devisee  or  the  administrator 
of  the  holder  of  a  usurious  obligation,  comes 
Into  possession  of  It  by  reason  bf  being  an 
heir,  devisee,  or  personal  representative  ot 
the  original  holder,  and  the  obligation  Is  re- 
newed to  such  heir  or  devisee,  or  personal 
representative,  It  is  not  a  payment  of  the 
usury  in  the  old  obligation,  and  the  new  one 
can  be  Impeached  because  of  the  usury. 
Smith  v.  Broyles,  15  B.  Mon.  461 ;  Humph- 
reys v.  Pearce,  1  Duv.  237;  Eggen  v.  Hus- 
ton, 13  S.  W.  919,  12  Ky.  Law  Rep.  158;  Id% 
11  Ky.  Law  Rep.  235 ;  and  many  others. 

It  was,  however,  held  that  where  an  heir 
received  a  usurious  note,  which  had  been 
executed  to  his  intestate,  in  lien  of  the  heir's 
part  of  the  distributable  estate,  and  then  at 
the  request  of  the  obligors  in  the  note,  gave 
it  up,  and  in  place  of  it  or  in  satisfaction  of 
it,  they  executed  a  new  note,  payable  to  the 
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heir,  upon  a  plea  of  usury  against  it,  only  the 
heir's  portion  of  the  usury  embraced  in  his 
ancestor's  note,  which  would  have  been  in- 
herited by  him,  should  be  eliminated.  Per- 
rln  Ammerman,  2  Ky.  Opinions,  616.  In 
Smith  v.  Broyles,  supra,  in  accordance  with 
this  principle,,  it  was  held  that,  where  a  re- 
siduary devisee  has  received  a  note  from  the 
executor,  which  contained  usury,  as  a  portion 
of  the  residuary  estate,  and  the  note  was  re- 
newed to  him  by  a  new  note,  the  usury  may 
be  deducted  from  the  note,  for  the  reason 
that  the  residuary  devisee  has  lost  nothing 
by  the  execution  of  the  new  note. 

[I]  The  mere  assignment  of  a  usurious  ob- 
ligation does  not  pay  the  usury,  nor  set  the 
statute  of  limitations  to  running,  because  it 
is  the  same  usurious  obligation,  and  no  trans- 
action has  occurred  sufficient  to  make  a  nova- 
tion which  could  be  deemed  a  paynfent  of 
the  note  and  a  discharge  of  it.  In  Parker  v. 
Zwelgart,  66  S.  W.  678,  22  Ky.  Law  Rep.  118, 
It  was  broadly  stated  that  a  mere  assignment 
carried  with  it  into  the  hands  of  the  obligee 
the  taint  of  all  the  usury  that  was  contained 
in  it  There  is,  however,  a  line  of  cases,  as 
Blades  v.  Newman,  43  S.  W.  176,  19  Ky.  Law 
Rep.  1063;  Smith  v.  Stone,  17  B.  Mon.  171; 
HcBrayer  v.  Collins,  18  B.  Mon.  833 ;  Woold- 
ridge  v.  Cates,  2  J.  J.  Marsh.  223,  in  which 
the  principle  is  recognized  that  if  an  obligor 
in  a  usurious  note  or  obligation  urges,  in- 
duces, or  procures  an  innocent  third  party 
to  purchase  the  note  and  take  an  assignment 
of  It  without  knowledge  of  its  infirmity,  the 
obligor  will  be  estopped  from  setting  up  a 
plea  of  usury  to  its  collection.  The  case  of 
Ryan  v.  Logan  County  Bank,  56  S.  W.  714, 
21  Ky.  Law  Rep.  1518,  holds  that  no  claim 
of  usury  can  be  made  against  one  who  is  an 
Innocent  purchaser  of  a  note  for  value  which 
contains  usury,  where  the  obligor,  to  Induce 
the  purchase,  represented  that  the  note  was 
without  infirmity  and  would  be  paid. 

[1,11]  Where  an  Innocent  purchaser  for 
value,  and  without  notice  of  the  usury  in  the 
note,  has  been  Induced  to  purchase  it  by  the 
obligor,  the  obligor  is  estopped  to  set  up  a 
claim  of  usury  in  the  note  as  against  the  as- 
signee, either  before  or  after  he  executes  a 
new  note  payable  to  the  assignee,  Instead  of 
the  old  debt,  and  when  he  executes  a  new 
note  to  the  assignee,  and  thereby  discharges 
the  old  debt,  he  can  reclaim  the  usury  in  it 
from  the  lender  by  a  seasonable  action  for 
Its  recovery. 

[11,12]  If  the  assignee  of  a  usurious  obli- 
gation takes  it,  with  the  full  knowledge  of 
the  fact  that  it  embraces  usury,  and  there- 
after the  obligor  discharges  it  by  executing 
a  new  note  to  the  assignee  for  the  old  debt, 
he  Is  not  estopped  nor  precluded  from  com- 
plaining as  against  the  payee  in  the  new  note 
of  the  usury,  when  it  is  attempted  to  be  col- 
lected, but  if  an  innocent  third  party,  without 
knowledge  of  the  fact  that  an  obligation  con- 
tains usury,  becomes  the  holder  and  purchas- 
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er  of  it  for  a  valuable  consideration,  and 
thereafter  the  obligor  discharges  it,  by  exe- 
cuting a  new  note  payable  to  the  innocent 
holder  for  the  old  note,  a  new  debt  is  there- 
by created,  and  .  the  consideration  for  the 
new  note  will  be  deemed  a  valid  one,  al- 
though the  usury  from  the  old  debt  was 
carried  over  into  the  new  without  the  knowl- 
edge of  the  payee,  and  when  the  obligor  pays 
the  new  note,  he  will  not  have  any  cause  of 
action  against  the  payee  of  the  new  note  for 
the  usury  which  was  brought  into  it  from 
the  old  note,  nor  can  he  resist  the  payment 
of  the  new  note,  by  a  plea  of  usury. 

[13]  This  principle  holds  expressly  where 
the  obligor,  by  the  execution  of  the  new  note, 
causes  the  assignee  of  the  old  obligation  to 
thereby  discharge  from  liability  the  assign- 
or upon  it  In  such  a  state  of  facts,  the  usu- 
ry embraced  in  the  debt,  when  paid,  must  be 
reclaimed  from  the  original  lender,  and  not 
from  the  payee  in  the  new  note.  The  fact 
that  the  statute  (section  2219,  Ky.  St)  au- 
thorizes the  recovery  of  usurious  Interest 
from  the  lender,  where  It  has  been  paid  to 
the  assignee,  seems  to  contemplate  the  exist- 
ence of  transactions  in  which  it' is  not  re- 
coverable against  the  assignee.  The  princi- 
ple above  stated  is  declared  in  89  Cyc.  1006, 
1006,  as  follows: 

"If  the  renewal  of  a  usurious  note  be  made  to 
a  new  party,  who  takes  the  obligation  with  the 
full  knowledge  of  the  usury  in  the  original  note, 
the  renewal  is  usurious  in  his  hands." 

"When  the  debtor  under  a  usurious  obligation, 
which  has  come  into  the  hands  of  an  innocent 
purchaser  for  value,  executes  a  new  note  to  such 
third  person,  he  will  be  deemed  to  have  waived 
his  right  to  set  up  usury,  and  the  new  note  will 
be  deemed  to  be  upon  a  valid  consideration. 
•   *  »>» 

In  Clark  ▼.  Rodes,  12  Bush,  13,  Rodes,  as 
the  assignor  of  Graham,  sued  Clark  upon  a 
note,  which  he  held  as  assignee  of  Graham, 
and  by  agreement  of  parties,  judgment  was 
rendered  against  Clark  upon  the  note.  Clark 
thereafter  paid  the  judgment  and  instituted 
a  suit  against  Rodes  and  Graham  to  recover 
usury  embraced  in  the  note.  It  was  held 
that  the  agreed  judgment  by  which  Rode,s 
released  Graham  as  the  assignor  of  the  note 
was  equivalent  to  the  execution  of  a  new 
note  in  satisfaction  of  the  debt  to  Rodes, 
and  hence  amounted  to  a  payment  of  the 
usury  to  Graham  upon  the  date  of  the  agreed 
judgment  Rodes  was  not  held  liable  for 
any  usury  embraced  in  the  note  sued  on, 
and  the  opinion  of  the  court  in  that  case  sus- 
tains the  principle  above  enunciated.  It  was 
also  declared  in  Ryan  v.  Logan  County  Bank, 
supra,  that,  if  a  new  note  is  executed  to  the 
assignee  for  an  old  obligation  containing 
usury  of  which  the  assignee  had  not  knowl- 
edge, and  the  assignor  released  from  liabil- 
ity, the  debtor  is  estopped  to  complain  of  any 
usury  in  the  new  note,  as  against  the  as- 
signee. In  Stone  v.  McConnell,  1  Duv.  54, 
it  was  held  that  on  the  execution  of  a  new 
note  to  an  assignee  for  an  old  debt,  which  is 
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tainted  with  the  usury,  the  assignee  being 
an  Innocent  holder  for  value,  the  obligor,  in 
the  new  note,  is  estopped  from  complaining 
of  usury  in  it  as  against  the  payee.  It  was 
said  in  that  case  that  the  new  note  payable 
to  the  assignee  released  the  assignor  from 
liability  on  the  old  note,  and  that  the  trans- 
action amounted  to  a  payment  of  the  old 
note,  and  that  no  right  of  action  or  defense 
for  the  usury  previously  paid  on  the  old 
obligation  existed  against  the  payee  in  the 
second  note.  The  same  doctrine  was  upheld 
in  Breckenridge  v.  Churchill,  3  J.  J.  Marsh. 
11 ;  Clark  v.  Rodes,  supra;  Stephenson  v.  Shir- 
ley, 60  S.  W.  387.  The  same  principle  is  rec- 
ognized in  one  form  or  another  in  Parker  v. 
Zweigart,  supra;  Deatly  v.  Ralls,  3  Ky.  Law 
Rep.  386;  Gale's  Trustee  v.  Gale,  7  Ky.  Op. 
40;  McCrae  v.  Gunter's  Bx'r,  18  S.  W.  1034, 
14  Ky.  Law  Rep.  5;  Anderson  v.  Exchange 
Bank,  13  Ky.  Law  Rep.  735;  39  Cyc.  1078. 

[14]  Hence  if  the  bolder  is  in  good  faith 
a  purchaser  for  value,  of  a  usurious  obliga- 
tion, but  without  knowledge  of  the  fact  that 
usury  Is  embraced  In  It,  and  the  debtor  ob- 
tains an  extension  of  time  in  which  to  pay 
it,  and  Induces  the  holder  to  accept  a  new 
note,  payable  to  the  Innocent  bolder,  and 
thereby  obtains  his  old  note,  and  the  as- 
signor upon  the  old  note  is  thereby  released 
from  liability,  the  debtor,  upon  the  payment 
of  the  new  note,  cannot  recover  the  usury 
brought  forward  from  the  old  note  Into  it, 
as  against  the  payee  of  the  new  note,  but 
must  look  to  the  lender. 

[16]  3.  The  principle  is  well  settled  that 
the  knowledge  of  an  agent  is  Imputed  to  his 
principal,  in  the  absence  of  actual  knowledge 
by  the  principal,  upon  the  presumption  that 
the  agent  will  do  his  duty  and  will  not  fail 
to  divulge  his  knowledge  to  his  principal, 
but  the  reason  for  this  presumption  falls 
when  the  agent  Is  engaged  in  a  transaction 
in  which  his  interests  are  adverse  to  the 
Interests  of  the  principal,  or  where  he  Is 
engaged  in  a  scheme  to  defraud  his  princi- 
pal, or  when  the  facts  present  such  a  state 
of  case,  it  will  not  be  presumed  that  the 
agent  has  communicated  his  knowledge  to 
the  principal,  and  hence  the  principal  Is  not 
charged  with  knowledge  of  the  agent.  Miller 
v.  Jones,  107  S.  W.  783,  32  Ky.  Law  Rep. 
1078;  Randolph  v.  Ballard  County  Bank, 
142  Ky.  145,  134  S.  Vfl.  166;  Day  v.  Exchange 
Bank,  117  Ky.  357,  78  S.  W.  132,  25  Ky.  Law 
Rep.  1449;  Sebald  v.  Citizens'  Deposit  Bank, 
105  S.  W.  130,  14  L.  R,  A.  (N.  S.)  376;  Perry 
on  Trusts,  vol.  1,  |  22.  The  cases  of  Mutual 
Life  Insurance  Oo.  v.  Chosen  Friends  Lodge, 
No.  2,  I.  O.  O.  P.,  93  S.  W.  1044, 29  Ky.  Law 
Rep.  394,  and  Citizens'  Saving  Bank  v.  Wal- 
den,  52  S.  W.  953,  21  Ky.  Law  Rep.  739,  are 
cases  which  were  decided  upon  the  principle 
that  where  an  officer  of  a  corporation  does 
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an  act  which  constitutes  a  fraud  upon  anoth- 
er corporation  of  which  he  is  also  an  officer, 
the  first-mentioned  corporation  is  chargeable 
with  notice  of  the  nature  of  the  transaction, 
although  the  fraud  is  perpetrated  for  his 
own  benefit,  where  he  also  represents  the  cor- 
poration in  the  transaction.  The  case  at 
bar  does  not  fall  within  that  rule,  as  there 
was  no  fraud  perpetrated  by  Hargis  upon  the 
appellant  in  any  of  the  transactions,  and 
neither  does  it  appear  that  he  alone  con- 
ducted the  transactions  by  which  the  note 
was  purchased  from  the  Phoenix  &  Third 
National  Bank. 

Neither  does  it  appear  that  any  fraud  was 
perpetrated  upon  appellant  when  he  executed 
a  note  to  the  Hargis  Commercial  Bank,  by 
which  he  paid  off  and  satisfied  the  old  note, 
which  he  had  executed  to  Hargis,  and  caus- 
ed the  bank  to  release  Hargis  as  assignor 
of  the  note.  He  was  well  apprised  of  all  the 
facts  in  the  case,  nor  does  it  definitely  appear 
that  Hargis  conducted  the  latter  transaction, 
but  it  Is  very  apparent  that  his  interests  in 
the  matter  were  adverse  to  the  interests  of 
his  principal,  and  his  knowledge  cannot  be 
imputed  to  it.  It  does  not  appear  from  the 
evidence  that  the  discount  committee  of  the 
bank,  to  whom  the  offer  to  buy  the  note  was 
submitted,  had  any  knowledge  of  any  in- 
firmity in  it  Hargis  did  not  divulge  to  them, 
or  to  any  other  officer  of  the  bank,  the  knowl- 
edge which  he  possessed;  and,  under  the  cir- 
cumstances, the  presumption  would  be  that 
he  failed  to  transmit  any  knowledge  which 
he  had  to  the  bank  of  the  infirmities  in  the 
note,  and  hence  the  bank  could  not  be  charge- 
able with  his  knowledge.  The  evidence  clear- 
ly shows  that  the  bank  was  an  Innocent  pur- 
chaser of  the  appellant's  note  for  value, 
without  notice  of  the  usury  embraced  in  it; 
and  while  being  such  holder,  the  appellant, 
who  had  full  knowledge  of  the  infirmity  of 
the  note,  discharged  it  by  executing  a  new 
note  payable  to  the  bank,  which  the  bank 
accepted  for  the  old  note,  and  thereby  re- 
leased Hargis  as  an  Indorser  upon  the  debt. 
The  new  note,  so  far  as  the  bank  is  concern- 
ed, is  deemed  to  be  executed  for  a  valid  con- 
sideration, except  to  the  extent  of  the  addi- 
tional usury,  which  was  Included  in  the  note 
at  the  time  of  its  execution  to  the  bank,  and 
the  appellant  must  look  to  the  lender  of  the 
money,  which  composed  the  old  note,  for  the 
reclamation  of  the  usury  embraced  In  it, 
but  whether  such  lender  can  be  made  liable 
for  it  to  appellant  at  this  time  we  do  not 
decide. 

It  Is  therefore  ordered  that  the  Judgment 
appealed  from  be  reversed  as  to  the  appellee 
A.  H.  Hargis,  and  affirmed  as  to  the  appellee 
Hargis  Commercial  Bank,  upon  both  the 
original  and  cross-appeals,  and  the  cause  is 
remanded  for  other  proper  proceedings. 
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MERRIMON  et  al.  t.  PAHKEY  et  aL 
(Supreme  Court  of  Tennessee.   Jan.  IS,  1917.) 

1.  Mortgages  4^114— Liabilities  Secured 
— Renew  al  Notes. 

A  mortgagor  and  mortgagee  may  agree  that 
renewal  notes  representing  balances  of  notes  se- 
cured by  a  trust  deed  shall  not  effect  any  no- 
tation, but  constitute  parts  of  the  obligations 
secured  by  the  trust  deed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §{  223,  224,  241;  Dec.  Dig.  «=> 
114.] 

2.  Interest  «=»17— Notes— Annual  Inter- 
est. 

A  stipulation  In  a  note  for  the  payment  of 
interest  annually  is  valid  and  binding  on  the 
maker  or  indorser  or  one  who  has  assumed  the 
payment  of  the  note. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent  Dig.  H  30,  81 ;  Dec  Dig.  <8=>17.] 

3.  Interest  «j=»58— Notes— Stipulation  fob 
Annual  Interest  —  Effect  After  Matu- 
rity. 

A  stipulation  in  a -note  for  the  payment  of 
interest  annually  has  operative  effect  only  to 
the  date  of  maturity  of  the  note,  after  which 
time  interest  must  be  computed  without  annual 
risks. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent  Dig.  i  131 ;  Dec.  Dig.  «=>68.] 

4.  Interest  «j=»58— Annual  Interest— Com- 
putation After  Maturity  of  Note. 

In  the  absence  of  all  contract,  express  or 
implied,  for  interest  beyond  maturity  of  the 
principal  debt  annual  interest  thereafter  is 
not  recoverable,  though  there  may  be  a  provi- 
sion therefor  in  the  contract  before  the  principal 
falls  due. 

[Ed.  Note. — For  other  cases,  see  Interest, 
Cent  Dig.  3  181 ;  Dec.  Dig.  <S=»58J 

5.  Bills  and  Notes  «J=534  —  Attorney's 
Fee — Enforcement. 

An  attorney's  fee  provided  for  in  a  note  is 
a  constituent  part  of  the  obligation,  enforceable 
by  or  in  behalf  of  the  holder,  and  is  not  a  dis- 
tinct obligation  or  penalty  to  be  enforced  in  be- 
half of  the  attorney  or  as  a  separate  cause  of 
action. 

[Ed.  Note.— For  other  cases.  Bee  Bills  and 
Notes,  Cent.  Dig.  §f  1946,  1947 ;  Dec.  Dig.  «=> 
531] 

6.  Bills  and  Notes  <8=126  —  Attorney's 
Fee— Liability  of  One  Assuming  Note. 

The  liability  of  one  assuming  to  pay  a  note 
includes  liability  for  an  attorney  s  fee  stipulated 
in  the  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {g  272,  273;  Dec.  Dig.  «=> 
126.] 

7.  Mortgages  «J=»280(4)— Purchase  of  Mort- 
gaged Premises— Attorney's  Fee— Assum- 
ing Debt. 

A  purchaser  of  mortgaged  premises,  assum- 
ing the  mortgage  in  general  terms,  becomes  lia- 
ble for  all  that  may  be  actually  due  upon  it, 
which  may  include  attorney's  fees. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  U  745,  747-750;  Dec.  Dig.  «=» 
280(4).] 

8.  Mortgages  <8=>280(4) — Sale  of  Premises- 
Assuming  Mortgage  —  Right  of  Pub- 
chaser. 

A  vendee  assuming  an  existing  trust  deed 
or  mortgage  on  the  land  takes  the  incumbrance 
as  it  stands,  subject  to  all  the  conditions  touch- 
ing the  mortgage  debt,  and  he  cannot  show  that 


the  debt  is  different,  or  payable  in  a  manner  dif- 
ferent from  its  terms. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  745,  747-750;  Dec.  Dig.  #=» 
280(4).] 

9.  Mortgages  «=»125,  895— Debt  Secured— 
Attorney's  Fee. 

Where  a  note  contains  a  stipulation  for  the 
payment  of  an  attorney's  fee  and  is  secured  by 
a  mortgage  containing  no  such  stipulation,  such 
fee,  on  being  incurred,  becomes  a  part  of  the 
debt  for  which  the  mortgage  may  be  foreclosed ; 
for  the  securing  of  the  note  secures  the  attor- 
ney's fee  provided  for  therein,  it  being  a  constit- 
uent part  of  the  obligation. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §f  242,  1160;  Dec.  Dig.  «=>£25, 
395.] 

10.  Mortgages  <8=  282(1")— Sale  of  Premises 
—Assuming  Debt— Attorney's  Fee. 

Where  notes  contained  stipulation  for  at- 
torney's fee,  but  were  secured  by  trust  deed 
containing  no  such  stipulation,  such  attorney's 
fees  were  enforceable  on  foreclosure  of  the  trust 
deed,  as  part  of  the  obligation  secured  thereby, 
against  subvendees  who  had  assumed  payment 
of  part  of  the  notes  and  whose  deed  was  sub- 
ject to  the  deed  of  trust;  such  subvendees 
standing  in  the  shoes  of  the  mortgagor  and  not 
being  innocent  purchasers  as  respects  the  attor- 
ney's fee  stipulation. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
^282c5']H  74°'  741'  751,  753,  755 ;  Dec- 

11.  Mortgages  «=»282(1)— Assuming  Mort- 
gage—Restricting Personal  Liability. 

Subvendees  purchasing  an  undivided  inter- 
est in  mortgaged  premises  may  assume,  so  far 
as  personal  liability  on  their  part  is  concerned, 
the  payment  of  a  specified  portion  only  of  the 
mortgage  debt 
[Ed.  Note. — For  other  cases,  see  Mortgages, 

«^282c5'  fS  74°'  741'  761'  75S'  755 1  De°' 

12.  Mortgages  <8=»318— Sale  or  Premises- 
Assuming  Mortgage  —  Release  by  Pay- 
ment. 

The  purchaser  of  an  undivided  interest  in 
mortgaged  premises  and  assuming  a  portion  of 
the  mortgage  debt  is  not  entitled,  on  paying  the 
part  of  the  mortgage  debt  assumed  by  him,  to 
have  the  whole  mortgage  released  as  to  his  in- 
terest 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  |§  956-961 ;  Dec.  Dig.  «=>318.] 

13.  Bills  and  Notes  «=>126— Assuming  Lia- 
bility—Attorney's  Fee. 

The  liability,  on  stipulation  to  pay  attor- 
ney's fee,  of  one  assuming  to  pay  a  note,  is  not 
affected  by  his  lack  of  actual  notice  or  knowl- 
edge that  the  note  contained  such  a  stipulation ; 
knowledge  of  the  terms  of  the  note  being  pre- 
sumed from  its  assumption. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  272,  273;  Dec.  Dig.  «=> 
126.] 

14.  Bills  and  Notes  ®=»121  —  Liability — 
Joint  Makers. 

Persons  signing  notes  as  joint  makers  and 
primarily  liable  thereon  to  the  payee  cannot  im- 
pose their  attitude  of  sureties  inter  sese  upon 
the  payee  or  holder  so  as  to  affect  his  rights. 

[Ed.  Note— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §5  255,  256;  Dec.  Dig.  <&=» 
121.] 

15.  Mortgages  «=>283(1)  —  Assuming  Mort- 
gage—Pbimary  and  secondary  Liability. 

Where  the  grantee  of  mortgaged  premises 
assumes  payment  of  mortgage  debt  he  becomes 
the  principal  debtor  and  primarily  liable  there- 
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for  to  the  mortgagee;  the  mortgagor  then  tak- 
ing the  status  of  surety,  so  far  aa  the  promisor 
is  concerned. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §  756;  Dec.  Dig.  «=>283(1).] 

16.  Mortgages  <8=»291  —  Assuming  Mort- 
gage— Primary  and  Secondary  Liability. 

Where  a  mortgagor  conveys  the  property 
to  one  who  assumes  the  mortgage,  who  in  turn 
conveys  to  another,  who  also  assumes  it,  the 
latter  becomes  the  principal  debtor  and  primari- 
ly liable  to  the  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  «=>291.] 

17.  Mortgages  «=»510(2)  —  Foreclosure  — 
Sale  of  Property.  . 

Upon  foreclosure  of  trust  deed,  where  pur- 
chasers of  an  undivided  interest  from  the  mort- 
gagor, having  assumed  and  paid  a  part  of  the 
mortgage  debt,  requested  a  separate  sale  of 
such  interest,  and  the  note  holder  objected  that 
Buch  sole  would  probably  produce  less  than  sale 
in  solido,  it  was  proper  to  advertise  and  cry 
the  sale  on  both  bases  and  adopt  the  one  which 
produced  the  larger  result 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  1512;  Dec.  Dig.  <8=»510(2).] 

Appeal  from  Chancery  Court,  Blount 
County;  Hal  H.  Haynes,  Chancellor. 

Suit  by  W.  B.  Merrimon  and  others  against 
W.  C.  Parkey  and  others,  in  which  respond- 
ents filed  a  cross-bill.  From  a  decree,  both 
parties  appeal.  Modified,  affirmed,  and  re- 
manded. 

H.  H.  Shelton,  of  Winston-Salem,  N.  C, 
and  Robert  L.  Pennington;  of  Bristol,  Va., 
for  complainants.  L.  D.  Smith,  of  Knoxville, 
John  P.  Davis  and  Montgomery  &  Montgom- 
ery, all  of  Tazewell,  and  John  O.  Crawford, 
of  Mayville,  for  defendants., 

WILLIAMS,  J.  On  February  13,  1906,  W. 
C.  Parkey  and  Jesse  L.  Rogers,  being  the 
owners  of  a  tract  of  land  of  4,564%  acres, 
conveyed  a  three-fourths  undivided  interest 
therein  to  H.  E.  Fugate,  A.  J.  Moles,  and  W. 
S.  Moles  for  a  consideration  of  $42,792.19,  a 
part  of  which  was  paid  in  cash.  In  order 
that  each  of  the  vendors  might  receive  and 
handle  his  own  portion  of  the  purchase-mon- 
ey notes,  these  were  executed  in  two  series, 
of  three  notes  of  $6,132.08  each,  maturing 
in  one,  two,  and  three  years,  respectively, 
from  date. 

Each  note  contained  a  recital  that  Interest 
thereon  "is  payable  annually,"  and  another 
that: 

"If  suit  is  instituted  upon  this  note  or  it  is 
placed  in  the  hands  of  an  attorney  for  collec- 
tion, we  agree  to  pay  ten  per  cent,  attorney's 
fee,  same  to  be  taxed  up  in  judgment" 

The  purchasers  of  the  land,  in  order  to 
secure  the  payment  of  these  notes,  executed 
a  deed  of  trust  in  which  there  was  conveyed 
to  a  trustee  the  same  "undivided  three- 
fourths  interest"  in  the  tract  of  land. 

On  June  -6,  1906,  A.  J.  Moles  and  W.  S. 
Moles,  two  of  the  mortgagors,  executed  to  W. 
B.  Merrimon  and  Peter  Parkey  a  deed  re- 
citing that  they  conveyed  "to  the  parties 
of  the  second  part  jointly  an  undivided  Inter- 


est" in  the  tract  of  land.  The  parties  to 
this  deed  understood  that  it  conveyed  a 
one-half  undivided  Interest  In  the  realty. 
The  consideration  was  $50  cash  and  "the  as- 
sumption of  the  payment  of  the  six  notes  of 
$6,132.03  each"  described  above. 

On  March  8,  1907,  Peter  Parkey  conveyed 
to  C.  E.  Couk  and  R.  L.  Pennington  jointly 
the  one-fourth  undivided  interest  of  Peter 
Parkey  in  the  tract,  for  a  consideration  of 
$500  and  "the  assumption  of  the  payment 
of  one-third  of"  certain  notes  of  the  series 
originally  executed  to  W.  O.  Parkey  and 
Jesse  L.  Rogers,  "making  a  total  considera- 
tion of  $6,176.04  payable  to  W.  O.  Parkey 
and  Jesse  L.  Rogers."  The  deed  is  express- 
ly made  subject  to  the  deed  of  trust  securing 
the  series  of  notes  above  described. 

Couk  and  Pennington;  it  appears,  have 
since  paid  the  principal  and  Interest  ac- 
crued on  the  notes  so  far  as  assumed  by 
them. 

[1]  Later  on,  Rogers  took  from  Fugate  two 
notes  to  represent  balances  of  the  last  ma- 
turing notes  that  were  originally  executed 
to  Rogers  as  payee,  under  a  written  agree- 
ment to  the  effect  that  they  were  to  be  deem- 
ed renewal  notes  and  to  constitute  parts 
of  the  obligations  secured  by  the  deed  of 
trust,  and  not  to  effect  any  novation.  The 
chancellor  held  correctly  that  there  was  no 
novation  of  the  debt  in  the  taking  of  such 
notes  by  Rogers. 

The  assumptions  were  evidenced  in  two 
ways:  (a)  By  recitals  to  that  effect  incor- 
porated in  the  deed  executed  and  delivered 
to  the  assumers;  and  (b)  by  indorsements  of 
the  contracts  of  assumption  on  the  back  of 
the  notes  so  assumed,  except  in  the  case  of 
Couk  and  Pennington. 

The  Merrimon  interest  in  the  tract  was  in- 
cumbered by  subsequent  deeds  of  trust  and 
legal  proceedings. 

Various  payments  were  made  by  the  sev- 
eral original  obligors  on  the  series  of  notes, 
and  some  were  made  by  those  who  later  be- 
came obligors  by  way  of  assumption  of  pay- 
ment The  balances  being  long  past  due, 
the  trustee  under  a  power  of  sale  incor- 
porated in  the  deed  of  trust  on  request  of 
the  noteholders  advertised  a  foreclosure  sale. 
This  sale  was  enjoined  by  the  original  bill 
of  the  subvendees,  in  which  it  was  claimed 
that  they  should  be  treated  as  sureties,  and 
that  they  were  released  from  liability  by 
such  extension  granted;  the  note  obligations 
were  attacked  for  partial  failure  of  con- 
sideration on  account  of  the  asserted  de- 
ficiency in  the  acreage  (a  claim  abandoned 
in  the  chancery  court);  and  the  bill  also 
set  out  that  there  was  a  false  claim  of  right 
on  the  part  of  defendants  to  compound  in- 
terest on  the  notes.  The  holders  of  the 
notes  answered,  and  filed  a  cross-bill  in  which 
foreclosure  of  the  trust  deed  was  prayed. 

Many  subordinate,  kindred,  and  collateral 
questions  have  been  raised;  in  fact,  a  state- 
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nlent  of  all  the  facta  of  and  contentions  In 
the  case  would  call  for  much  repetition,  be 
voluminous,  and  tend  more  to  confuse  than 
to  clarify.  The  principles  that  solve  the 
above  issues  avail  also  to  illustrate  and  solve 
all  of  the  main  issues  that  involve  questions 
of  law,  and  we  refrain  from  a  more  detailed 
recital  of  the  facts. 

Two  appeals  were  prayed  from  the  decree 
rendered  by  the  chancellor — one  by  the  note- 
holders who  filed  the  cross-bill,  the  other  by 
the  subvendees  of  the  original  purchasers  of 
the  tract  of  land. 

I.  Treating  first  of  the  assignments  of  er- 
ror of  the  holders  of  the  notes,  cross-com- 
plainants: 

[2]  The  stipulation  for  the  payment  of  in- 
terest on  the  notes  annually  is  valid,  and 
binding  on  the  maker,  or  an  indorser  or 
one  who  has  assumed  the  payment  of  the 
notes.  Bouse  v.  Tenn.  College,  7  Heisk.  (54 
Tenn.)  129;  Lane  v.  Railroad  Co.,  18  Lea 
(81  Tenn.)  647. 

[3]  But  it  has  operative  effect  only  to  the 
date  of  the  maturity  of  the  note,  after 
which  time  interest  must  be  computed  with- 
out annual  rests. 

The  rule  is  thus  stated  in  22  Cyc.  1516: 

"After  the  maturity  of  the  principal  debt  upon 
which  Interest  is  payable  in  periodical  install- 
ments, no  installments  of  interest  will  be  con- 
sidered as  coming  due,  in  the  absence  of  a  spe- 
cific contract  to  that  effect,  for  both  the  princi- 
pal and  interest  are  due  on  every  day  there- 
after until  paid,  and  interest  will  not  be  al- 
lowed on  interest  that  accrues  merely  by  lapse 
of  time  after  the  maturity  of  the  principal  debt 
Bat  where  there  is  an  agreement  for  the  pay- 
ment of  interest  periodically  after  the  maturity 
of  the  principal  debt  as  well  as  before,  inter- 
est will  be  allowed  on  installments  of  interest 
falling  due  after  maturity  of  the  principal  and 
unpaid." 

[4]  We  think  the  true  rule  Is  more  ac- 
curately stated,  in  regard  to  the  necessity  of 
such  contract  being  specific,  in  10  Am.  &  Eng. 
Enc.  L.  (2d  Ed.)  1071: 

"In  the  absence  of  all  contract,  expressed  or 
implied,  for  interest  beyond  the  maturity  of  the 
principal  debt,  annual  interest  thereafter  is  not 
recoverable,  though  there  may  be  •  a  provision 
therefor  in  the  contract,  before  the  principal 
falls  due." 

The  chancellor's  decree  In  so  limiting  the 
allowance  of  compound  Interest  was  correct. 

As  already  noted,  the  mortgage  notes,  and 
the  renewal  notes,  contained  the  usual  pro- 
vision for  a  10  per  cent,  attorney  fee;  and 
the  holders  Insist  .that  since  they  were  put 
to  the  necessity  of  establishing  liability  on 
the  part  of  those  who  assumed  to  pay  the 
mortgage  debt,  and  of  foreclosing  the  lien  of 
the  mortgage  or  trust  deed,  the  fee  should 
not  only  be  allowed  in  their  behalf  as  a 
liability  of  the  assumers  in  personam,  but 
also  should  have  been  decreed  to  have  the 
security  of  the  lien  of  the  mortgage,  treating 
the  fee  as  a  part  of  the  notes. 

[6]  In  this  state  a  fee  so  provided  for  in  a 
note  la  a  constituent  part  of  the  obligation, 
enforceable  by  or  In  behalf  of  the  holder, 
and  It  is  not  considered  to  be  a  distinct  ob- 


ligation or  penalty  to  be  enforced  In  behalf 
of  the  attorney  or  as  a  separate  cause  of 
action. 

[I]  The  liability  of  one  who  assumes  to 
pay  such  a  note  includes  liability  for  the  at- 
torney fee.  8  Corpus  Jur.  1098 ;  Franklin  v. 
The  Duncan,  1S3  Tenn.  472,  182  S.  W.  230; 
Daly  v.  Drug  Co.,  127  Tenn.  425,  155  S.  W. 
167,  Ann.  Cas.  1914B,  1101— the  last  being 
a  case  of  Involuntary  assumption  or  of  impo- 
sition by  law. 

[7]  If  the  purchaser  of  mortgaged  premises 
assumes  the  mortgage  in  general  terms,  "he 
becomes  liable  for  all  that  may  be  actually 
due  upon  it,  which  may  Include  *  *  *  at- 
torney's fees."  27  Cyc.  1356,  citing  John- 
son v.  Harder,  45  Iowa,  677;  and  see  Hatch- 
er v.  Klnkaid  (Okl.)  150  Pac.  182. 

[S]  A  vendee  assuming  an  existing  trust 
deed  or  mortgage  on  the  land  takes  the  in- 
cumbrance as  it  stands,  subject  to  all  the 
conditions  touching  the  mortgage  debt.  27 
Cyc.  1847.  He  cannot  show  that  the  debt  is 
different,  or  payable  In  a  manner  different, 
from  its  terms.  2  Jones  on  Mortgages  (7th 
Ed.)  {  744. 

It]  Where  a  note  contains  a  stipulation 
for  the  payment  of  an  attorney's  fee,  and  Is 
secured  by  a  mortgage  containing  no  such 
stipulation,  such  fee,  on  being  incurred,  be- 
comes a  part  of  the  debt,  for  which  H  e  mort- 
gage maybe  foreclosed.  Bailey  v.  Butler, 
138  Ala.  153,  35  South.  111.  The  securing 
of  the  "note"  secures  attorney's  fee  provided 
for  therein,  which  Is  a  constituent  part  of 
the  obligation.  County  Bank  v.  Goldtree, 
129  Cal.  160,  61  Pac.  785,  followed  by  Worth 
v.  Worth,  155  Cal.  599, 102  Pac.  663;  Mlllsaps 
v.  Chapman,  76  Miss.  942,  26  South.  369,  71 
Am.  St.  Rep.  547;  Carhart  v.  Allen,  56  Fla. 
763,  48  South.  47. 

[10]  The  chancellor,  it  seems,  held  this 
view ;  but  he  was  of  opinion  that  the  lien  of 
the  mortgage  or  trust  deed  could  not  be  en- 
forced in  respect  of  the  attorney's  fee  be- 
cause of  the  existence  of  subsequent  convey- 
ances of  the  land  to  grantees  who  had  no 
notice  from  the  recitals,  of  the  recorded  mort- 
gage that  an  attorney's  fee  was  by  it  secured.- 
In  short,  his  view  was  that  the  lien  existed 
for  the  security  of  the  fee  as  between  the 
mortgagor  and  the  mortgagee,  but  that  It 
was  not  enforceable  by  the  latter  against 
subsequent  incumbrancers  or  purchasers. 

What  may  be  the  sounder  view  in  regard 
to  the  lien  status  of  such  fees  as  against  true 
subsequent  purchasers  or  incumbrancers  (and 
by  our  waiving,  as  unnecessary  In  this  case, 
I  a  discussion  of  the  point  we  do  not  .wish  to 
be  understood  as  Intimating  an  opinion  that 
the  chancellor's  view  is  the  correct  one — see 
on  the  point  Ricketson  v.  Richardson,  19  CaL 
330;  Fetes  v.  O'Laughlin,  62  Iowa,  532,  17 
N.  W.  764;  Hinricks  v.  Brady,  20  S.  D.  699, 
108  N.  W.  S32);  we  think  the  chancellor  com- 
mitted error  in  wholly  disallowing  the  fee 
such  a  status  under  the  facts  of  this  case. 
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Ho  sort  of  subsequent  transfer  of  or  In, 
cumbrance  on  the  Interest  of  EM  gate  In  the 
realty  appears  In  the  record.  As  joint  maker 
of  the  notes  he  is  liable  on  them,  not  for  a 
segregated  portion,  but  for  their  totality — the 
amount  due  plus  the  entire  allowable  attor- 
ney's fee.  And  It  has  already  been  noted 
that  as  to  Fu gate's  Interest  in  the  realty 
such  fee  is  secured  by  the  mortgage. 

Further,  Conk  and  Pennington,  as  sub- 
vendees  holding  an  Interest  under  the  Moles 
brothers,  are  personally  bound  for  one-third 
of  the  fee  In  accord  with  the  contract  of  as- 
sumption; and  they  are  not  to  be  deemed 
subsequent  purchasers  proper,  or  in  such  a 
sense  as  to  entitle  them  to  assert  priority  as 
against  that  which  they  assumed  to  pay. 
They  cannot  hold  the  interest  in  the  land  and, 
escape,  or  cause  it  to  escape,  the  payment 
of  the  consideration  they  agreed  to  pay 
therefor.  By  assumption .  they  take,  and 
must  be  content  with,  the  shoes  of  the  mort- 
gagor in  respect  to  liability  in  both  aspects, 
personal  and  lien.  Any  other  conception 
would  lead  to  anomalies  so  manifest  as  not 
to  call  for  particularization. 

[11]  It  was,  of  course,  competent  for  Couk 
and  Pennington  in  so  purchasing  an  undivid- 
ed interest  in  the  mortgaged  premises  to  as- 
sume the  payment  only  of  a  specified  portion 
of  the  mortgage  debt,  In  all  its  parts,  so  far 
as  personal  liability  on  their  part  was  con- 
cerned. 27  Oyc.  1355. 

But,  when  they  made  payment,  it  is  not 
true  that  such  interest  was  thereby  freed 
from  the  grasp  of  the  lien  precedently  fixed 
on  it  by  the  mortgagor,  so  far  as  the  mort- 
gagees are  concerned. 

[121  The  purchaser  of  a  portion  of  or  an 
undivided  interest  in  the  premises  covered  by 
a  mortgage  is  not  entitled,  on  discharging  his 
obligation  to  pay  a  part  of  the  mortgage  debt, 
to  have  the  mortgage  treated  as  released  as 
to  his  Interest. 

"The  mortgage  covers  the  whole  property,  and 
secures  the  whole  debt,  and  the  holder  of  it, 
aside  from  any  agreement,  is  under  no  obli- 
gation to  release  any  part  of  the  property  on 
payment  of  a  part  of  the  debt"  2  Jones,  Mort- 
gages (7th  Ed.)  f  767 ;  Colby  v.  Cato,  47  Ala. 

[13]  It  is  claimed  by  Couk  and  Pennington 
that  they  had  no  notice  or  knowledge  that 
there  was  a  clause  providing  for  such  a  fee 
in  the  notes,  and  neither  they  nor  their  In- 
terest should  be  bound  for  its  payment  One 
who  assumes  to  pay  a  note  or  a  debt  known 
to  be  secured  by  a  note  may  not  be  heard  to 
say  that  he  was  ignorant  of  its  terms. 

II.  Coming  now  to  the  appeal  and  assign- 
ments of  error  of  the  subvendees : 

Appellants  contend  that  they  were  released 
from  further  liability  on  their  contracts  of 
assumption  of  the  payment  of  the  original 
notes  to  Rogers,  because  the  latter  granted 
to  Fugate  an  extension  of  time  by  way  of  the 
acceptance  from  Fugate  of  his  note  In  renew- 
al of  a  part  of  the  indebtedness;  and  that 
this  Is  true  even  though  such  renewal  did 


not  amount  to  a  novation.  This  insistence  is 
predicated  on  the  theory  that  appellants  must 
be  treated  as  sureties  and  only  secondarily 
liable  on  the  notes.  It  Is  urged  that  each  of 
the  three  signers  of  the  original  notes  was 
primarily  liable  for  only  one-third  thereof, 
and  is  to  be  deemed  secondarily  liable  for 
what  is  insisted  to  be  the  one-third  of  those 
notes  primarily  due  from  each  of  the  other 
two  makers. 

[14]  This  is  an  erroneous  theory.  H.  E. 
Fugate,  A.  J.  Moles,  and  W.  S.  Moles  were 
joint  makers  and  primarily  liable  on  the 
notes,  andi  are  not  to  be  treated  as  sureties, 
the  one  for  the  other,  so  far  as  the  payee 
or  holder  is  concerned.  The  Negotiable  In- 
struments Act  provides  that  the  person  "pri- 
marily" liable  to  the  holder  on  an  instrument 
is  the  person  who  by  the  terms  of  the  instru- 
ment is  absolutely  required  to  pay  the  same. 
See,  also,  sections  119  and  120,  and  Graham 
v.  Shephard,  138  Tenn.  — ,  189  S.  W.  867. 
And  their  attitude  of  sureties  cannot  be  im- 
posed upon  the  holder,  or  further  than  as  re- 
lates to  their  rights  inter  sese.   32  Cyc.  34. 

So  if  appellants  stand  In  the  shoes  of  A. 
J.  Moles  or  W.  S.  Moles,  or  both  of  them, 
they  are  not  to  be  deemed  sureties  for  Fu- 
gate, in  the  sense  here  contended  for. 

Nor  by  their  contracts  of  assumption  did 
appellants  become  such  sureties  or  secondari- 
ly liable  for  the  supposed  Fugate  portion  of 
the  notes. 

[1 6]  Where  the  grantee  of  mortgaged  prem- 
ises assumes  the  payment  of  the  mortgage 
debt,  he  becomes  the  principal  debtor  and 
primarily  liable  therefor  to  the  mortgagee; 
the  mortgagor  then  taking  the  status  of  sure- 
ty, so  far  as  the  promisor  is  concerned.  Sul- 
ly v.  Childress,  106  Tenn.  109,  60  S.  W.  499, 
82  Am.  St  Rep.  875;  Fanning  v.  Murphy, 
126  Wis.  538,  105  N.  W.  1056,  4  LR.A.  (N. 
S.)  666,  110  Am.  St  Rep.  946,  5  Ann.  Cas. 
435,  and  cases  cited  in  note. 

[II]  Where  a  mortgagor  conveys  the  prop- 
erty to  one  who  assumes  the  mortgage,  and 
who  in  turn  conveys  to  another,  who  also  as- 
sumed the  mortgage,  the  latter  occupies  the 
same  position  with  reference  to  the  mortgage, 
and  becomes  the  principal  debtor.  2  Jones, 
Mortgages,  §  747a;  Hendricks  v.  Brooks,  80 
Kan.  1,  101  Pac.  622,  133  Am.  St.  Rep.  186. 

Since  appellants'  liability  is  primary  and 
not  secondary,  they  are  in  no  attitude  to  com- 
plain of  such  renewal. 

[17]  Couk  and  Pennington  claim  error  be- 
cause the  chancellor  denied  their  prayer  for 
a  sale  of  the  realty  In  one-fourths  so  that 
they  (having  paid  in  full  the  amount  of  prin- 
cipal of  and  Interest  on  the  notes  they  as- 
sumed to  pay)  may  the  more  adequately  pro- 
tect themselves  at  the  sale,  and  not  be  put  to 
the  task  and  hazard  of  protecting  themselves 
by  buying  at  a  foreclosure  sale  in  which 
three-fourths  undivided  interest  would  be 
sold  and  must  be  bid  for  as  entirety.  The 
noteholders  reply  to  this  that  the  sale  of  sep- 
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arate  one-fourth  undivided  Interests  may  op- 
erate to  their  prejudice,  since  less  probably 
would  be  produced  than  if  the  interests  were 
put  to  sale  in  solido.  We  think  the  proper 
decree  Is:  That  the  sale  be  advertised  and 
cried  on  both  bases;  that  one  to  be  adopted 
which  produced  the  larger  result' 

Other  assignments  of  error  are  dispos- 
ed of  and  overruled  in  a  memorandum  for 
decree.  They  involve  no  questions  that  are 
not  well  settled  in  this  state,  and  we  see  no 
need  of  incumbering  a  published  opinion  with 
their  disposition. 

The  chancellor's  decree  was  without  error 
except  in  the  respect  just  noted,  and  in  its 
denial  of  Hen  status  to  the  attorney  fee,  for 
the  reasons  and  to  the  extent  above  shown. 
Modify  accordingly,  affirm,  and  remand  for 
further  proceedings  not  Inconsistent  with 
this  opinion.  The  costs  of  the  appeal  will 
be  paid  as  follows:  Three-fourths  by  the 
complainant-appellants,  and  one-fourth  by 
the  defendant-appellants. 


FIELDS  v.  HORN  et  al. 
(Supreme  Court  of  Tennessee.   Jan.  27,  1917.) 
1  Courts  ®=> 246— Appellate  Courts  —  Ju- 

RISDICTIOIl. 

Interest  accruing  to  the  date  of  the  decree  in 
a  chancery  court,  allowing  or  denying  recovery 
on  a  note,  la  to  be  treated  as  a  part  of  the 
amount  in  controversy  in  an  appellate  court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  85  743,  747,  748;  Dec.  Dig.  «s»246J 

2.  Courts  «=>246— Appellate  Courts— Ju- 
risdiction. 

Interest  accruing  after  the  date  of  a  decree 
in  the  chancery  court,  allowing  or  denying  re- 
covery on  a  note,  is  not  a  part  of  the  amount 
in  controversy  in  an  appellate  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  U  743.  747,  748;  Dec.  Dig.  <8=»24&] 

3.  Courts  <g=246  —  Appellate  Courts— Ju- 
risdiction. 

Although  a  provision  in  a  note  for  the  pay- 
ment of  10  per  cent  attorney's  fees  if  placed 
in  the  hands  of  an  attorney  for  collection  is  a 

Eart  of  the  note  obligation  enforceable  by  the 
older  as  distinguished  from  penalty  or  costs,  it 
ia  only  to  be  treated  as  added  to  the  amount  of 
principal  and  interest  due  on  judgment  date, 
In  determining  what  appellate  court  has  juris- 
diction, when  its  allowance  is  specifically 
prayed. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  U  743,  747,  748;  Dec.  Dig.  «=»246.] 

Appeal  from  Chancery  Court,  Davidson 
County;  Jno.  Allison,  Chancellor. 

Suit  by  John  H.  Fields  against  W.  L.  Horn 
and  others.  From  the  judgment  plaintiff  ap- 
peals. Transferred  to  the  Court  of  Civil  Ap- 
peals. 

Jas.  S.  Pitcher  and  L.  K.  Campbell,  both  of 
Nashville,  for  appellant  W.  L.  Talley,  F.  A. 
Berry  and  Pendleton  &  De  Witt  all  of  Nash- 
ville, for  appellees. 


WILLIAMS,  X  In  this  case  a  question 
arises  as  to  whether  jurisdiction  on  the  ap- 
peal is  with  the  Court  of  Civil  Appeals  or 
this  court;  and  the  determination  of  the 
question  depends  upon  the  amount  involved, 
and  concerns  two.  factors. 

In  one  aspect  the  right  to  a  judgment  on 
a  certain  note  in  the  amount  of  $750,  when 
executed,  is  involved. 

May  Interest  accrued  on  the  note  be  consid- 
ered in  ascertaining  the  amount  in  controver- 
sy on  appeal? 

[1]  (a)  The  rule  is  that  interest  accrued  to 
the  date  of  the  decree  in  the  chancery  court 
allowing  or  denying  recovery  on  the  note,  la 
to  be  treated  as  a  part  of  the  amount  so  in- 
volved. The  Patapsco,  12  Wall.  451,  20  L. 
Ed.  457;  Benson  Mining  Co.  v.  Alta  Mining 
Co.,  145  U.  S.  428,  12  Sup.  Ct  877,  36  L.  Ed. 
762. 

[2]  (b)  But  Interest  accruing  after  the  ren- 
dition of  the  judgment  appealed  from  is  not 
deemed  a  part  of  the  amount  In  controversy 
in  an  appellate  court.  Ortega  v.  Lara,  202  TJ. 
S.  339,  26  Sup.  Ct.  707,  50  L.  Ed.  1055;  notes* 
13  Ann.  Cas.  396,  and  Ann.  Cas.  1914C,  530. 

The  note  referred  to  contains  a  provision 
for  the  payment  of  10  per  cent,  attorney  fee 
if  it  be  placed  In  the  hands  of  an  attorney 
for  collection.  May  the  amount  of  such  a 
fee  be  considered  a  part  of  the  amount  to 
dispute? 

[3]  (a)  With  us  such  a  fee  is  a  part  of  the 
note  obligation  enforceable  by  the  holder  as 
distinguished  from  penalty  or  costs  (Merrl- 
mon  v.  Parkey,  136  Tenn.  — ,  191  S.  W.  327), 
and  Its  amount  should  be  treated  as  added  to 
the  amount  of  principal  and  interest  due,  on 
judgment  date,  in  determining  what  court 
has  jurisdiction  on  appeal.  Parks  v.  Gran- 
ger, 96  Miss.  503,  51  So.  716,  27  L.  R.  A.  (N. 
S.)  157  Ann.  Cas.  1912B.  232,  and  note; 
Humphrey  v.  Coqulllard  Wagon  Works,  37 
Okl.  714,  132  Pac.  899,  49  L.  R.  A.  (N.  S.)  600, 
and  note;  Sprlngstead  v.  Crawfordsvllle 
State  Bank,  231  U.  S.  641,  34  Sup.  Ct  195,  58 
U  Ed.  354. 

(b)  However,  this  is  not  the  rule  unless  al- 
lowance of  the  fee  bo  stipulated  for  is  specif- 
ically prayed.  Davis  v.  Jqnes,  109  Ala.  418, 
19  South.  841;  God  free  v.  Brooks,  126  Ga. 
627,  55  S.  E.  938. 

In  this  case  there  was  no  demand  or  prayer 
for  the  allowance  of  such  fee,  to  the  amount 
of  10  per  cent  or  any  other  definite,  addable 
sum. 

Without  the  allowance  of  such  items  of 
after-accruing  interest  and  attorney's  fee,  the 
amount  in  controversy  on  appeal  is" less  than 
$1,000,  and  the  jurisdiction  to  try  the  appeal 
is  with  the  Court  of  Civil  Appeals.  Acts 
1907,  c.  82. 

The  cause  will  be  transferred  to  that  court 
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RANK  OF  WHITBHOUSBJ  v.  WHITE. 
(Supreme  Court  of  Tennessee.   Jan.  27,  1917.) 

Bills  and  Nona  «=155— Negotiability— 

Timb  Certain. 
Under  Negotiable  Instruments  Act  (Laws 
1899,  c.  94)  i  1,  subsec.  3,  providing  that  an  in- 
strument to  be  negotiable  must  be  payable  on 
demand,  or  at  a  fixed  or  determinable  future 
time,  a  promissory  note,  containing  a  provision 
on  the  part  of  the  obligors  that  "we  authorize 
the  holder  thereof  to  extend  the  payment  of  the 
same,  or  any  part  thereof,  without  impairing  our 
joint  and  several  liabilities,  and  the  sureties 
agree  to  waive  notice  of  any  extension  of  time," 
was  negotiable,  as  the  provision  relates  to  and 
gives  assent  to  extensions  that  may  be  granted 
at  or  after  maturity,  the  date  of  which  is  set 
forth  with  certainty  in  the  note,  or  to  an  ex- 
tension which,  if  made  prior  to  maturity,  has 
operative  effect  as  from  the  time  the  note  falls 
due  according  to  tenor. 

(Ed.  Note.— For  other  cases.  Bee  Bills  and 
Notes,  Cent  Dig.  §§  407-410;  Dec  Dig.  «=> 
156.] 

Appeal  from  Chancery  Court,  Sumner 
County ;  J.  W.  Stent,  Chancellor. 

Suit  by  the  Bank  of  Whitehouse  against 
If.  H.  White.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

A.  E.  &  J.  B.  Garner,  True  &  Dorsey,  and 
S.  A.  Van  Ness,  all  of  Springfield,  for  appel- 
lant. J.  W.  Murrey,  of  Gallatin,  and  Win.  A. 
Guild  and  F.  M.  Baas,  both  of  Nashville,  for 
appellee. 

WILLIAMS,  J.  Is  the  negotiability  of  a 
note  destroyed  by  a  provision  on  the  part  of 
the  obligors  that: 

"We  authorize  the  holder  thereof  to  extend 
the  payment  of  the  same,  or  any  part  thereof, 
without  impairing  our  joint  and  several  lia- 
bilities, and  the  sureties  agree  to  waive  notice 
of  any  extension  of  time." 

The  contention  in  behalf  of  the  appellant  Is 
based  upon  section  1,  subsec.  3,  of  the  Nego- 
tiable Instruments  Act,  1899,  c.  94: 

"An  instrument,  to  be  negotiable,  must  con- 
form to  the  following  requirements: 
■  "  *   *  •  (3)  Must  be  payable  on  demand,  or 
at  a  fixed  or  determinable  future  time." 

We  construe  the  clause  in  the  note,  quoted 
above,  to  relate  and  to  give  assent  to  exten- 
sions that  may  be  granted  at  or  after  matu- 
rity, the  date  of  which  is  set  forth  with  cer- 
tainty In  the  note;  or  to  an  extension  which, 
if  made  prior  to  maturity,  has  operative  ef- 
fect as  from  the  time  when  the  note  falls  due 
according  to  tenor;  and  we  are  of  opinion 
that  when  so  construed  the  clause  should  not 
render  the  note  nonnegotiable,  whether  we 
view  the  question  from  the  standpoint  of 
principle,  precedent,  or  policy. 

Principle:  As  already  observed,  the  note 
as  executed  is  stipulated  to  mature  on  a 
date  fixed  and  certain.  The  provision  for 
extension  does  not  put  it  in  the  power  of  the 
holder  to  extend  the  note  without  the  concur- 
rence of  the  maker,  and  the  latter  may  not 
force  an  extension  on  the  holder.  When  they 
concur,  a  new  date  of  maturity  Is  fixed,  and 


one  no  less  certain  than  the  original  date. 
The  sureties  merely  assent  In  advance  there- 
to and  bind  themselves  to  waive  the  right  of 
defense  that  might  otherwise  accrue;  or  to 
be  bound  by  the  supplemental  contract  which 
fixes  the  later  maturity  date.  There  is  no 
agreement  embodied  in  the  note  operating 
to  bind  the  holder  to  extend.  There  is  in- 
corporated no  promise  to  do  anything  that 
would,  of  its  force,  affect  the  unconditional 
promise  to  pay  on  the  date  named  in  instru- 
ment There  Is  nothing  In  the  note  that  looks 
towards  an  indefinite  extension  of  time  of 
payment. 

Precedent:  Cases  that  pass  on  this  ques- 
tion may  be  found  collated  In  8  Corp.  Juris, 
140,  and  in  notes  to  First  Nat  Bank  v.  But- 
tery, 17  Ann.  Gas.  66  and  16  L.  R.  A.  (N.  S.) 
878;  Longmont  Nat.  Bank  v.  Loukonen,  Ann. 
Gas.  U914B,  210;  Anniston  Loan,  etc.,  Co.  v. 
Stickney,  31  L.  R.  A.  284;  Rossvtlle  State 
Bank  v.  Beslet,  33  L.  R  A.  (N.  S.)  738;  State 
Bank  of  Halstad  v.  Bilstad,  49  L.  R>  A.  (N. 
S.)  182.  The  cases  which  hare  appeared 
since  the  preparation  of  the  last  of  these 
notes  demonstrate  that  the  above  is  fast  be- 
coming the  settled  construction  of  the  Nego- 
tiable Instruments  Act  First  Nat  Rank  v. 
Stover  (N.  M.)  156  Pac.  905,  L.  R  A.  1916D, 
1280;  First  Nat  Bank  v.  Baldwin  (Neb.)  153 
N.  W.  871;  City  Nat  Bank  v.  Kelly  (OkL) 
151  Pac.  1172;  Davis  v.  McColL  179  Mo.  App. 
198,  166  S.  W.  1113. 

Policy:  Such  a  provision  for  extension  not 
infrequently  operates  to  the  advantage  of 
a  surety  in  permitting  the  holder,  at  his  op- 
tion, safely  to  give  grace  to  the  maker,  on 
the  latter's  application;  when  otherwise, 
pressure  for  payment  might  come  inconven- 
iently upon  both  maker  and  surety.  It  is 
common  practice  to  embody  such  a  provision 
In  notes;  the  clause  tends  to  give  currency 
to  the  note,  and  the  policy  of  the  law  should 
be  In  furtherance  of  the  negotiability  of 
such  widely  used  Instruments  when  they  fair- 
ly fall  within  the  spirit  of  the  provisions  of 
the  uniform  act  White  v.  Hatcher,  135 
Tenn.  609,  188  S.  W.  61;  Pemiscot  County 
Bank  v.  Bank,  132  Tenn.  152,  177  S.  W.  74. 


STEWART  v.  STARKEY  at  aL 

(Supreme  Court  of  Tennessee.   Jan.  27,  1917.) 

1.  Quieting  Title  «=»35(2)  —  Bill  —  Suffi- 
ciency. 

A  bill  seeking  to  quiet  title  to  land  and  for 
an  accounting  for  rents  and  profits,  and  to  en- 
join the  sale  of  the  land  in  a  pending  suit,  and 
praying  for  a  receiver  for  the  land,  which  show- 
ed on  its  face  that  the  defendants  had  been 
holding  and  enjoying  the  lands  under  register- 
ed color  of  title  for  more  than.  70  years,  and 
that  the  person  making  the  alleged  fraudulent 
deeds  and  will  was  a  lineal  ancestor  of  the 
plaintiff  who  is  claiming  by  descent,  not  only 
rails  to  show  a  possibility  of  title  in  complain- 
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ant  bat  affirmatively  shows  title  in  defendant, 
md  hence  was  insufficient  on  its  face. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent  Dig.  |  73;  Dec.  Dig.  «=>35(2).I 

2.  JtrooHxirr  «=>743(2)— Rks  Judicata. 

Where  one  claiming  title  to  land  by  descent 
asserted  his  rights  in  a  suit  in  chancery  to  en- 
join the  sale  of  the  land,  and  was  unsuccessful, 
a  subsequent  bill  by  him  to  enjoin  the  sale  is 
not  maintainable. 

(Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  H  1052,  1253,  1278,  1284;  Dec  Dig. 
**=743(2).] 

3.  Equity  <s=383— Motion  to  Dismiss. 
Although  a  motion  to  dismiss  is  a  statu- 
tory defense,  and  not  the  same. thing  as  a  de- 
murrer, and  if  there  is  any  equity  in  the  bill, 
however  badly  pleaded,  such  motion  should  not 
be  sustained,  where  a  bill  was  properly  dis- 
missed for  want  of  equity  on  its  face,  the  decree 
fill  not  be  disturbed,  although  the  cause  was 
prematurely  heard. 

{Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  S  705;  Dec.  Dig.  «=363.] 

Appeal  from  Chancery  Court,  Davidson 
County;  Jno.  Allison,  Chancellor. 

Suit  by  W.  B.  Stewart  against  W.  J. 
Starkey  and.  others.  From  a  judgment  dis- 
missing the  complaint  the  complainant  ap- 
peals. Affirmed. 

Jno.  B.  Daniel,  of  Nashville,  and  Jesse  W. 
Sparks,  of  Murphreesboro,  for  appellant. 
Knight  &  Beasley,  of  Nashville,  W.  M.  Fuqua, 
of  Ashland  City,  and  J  as.  L.  Watts,  of  Nash- 
ville, for  appellees. 

MALONE,  Special  Judge.  In  this  case  the 
complainant  W.  B.  Stewart  filed  a  bill 
against  a  large  number  of  defendants,  In 
part  1  of  the  chancery  court  at  Nashville. 

The  purpose  of  said  bill  was  to  recover  a 
tract  of  land  therein  described,  and  to  have 
an  accounting  for  rents  and  profits,  and  to 
have  certain  documents  declared  clouds  upon 
complainant's  tittle. 

The  bill  also  sought  to  have  the  clerk  and 
master  enjoined  from  making  a  sale  in  an- 
other case  pending  In  part  2  of  the  said 
chancery  court  at  Nashville,  alleging  that 
this  sale,  if  made,  would  further  complicate 
matters ;  that  proper  parties  were  not  before 
the  court;  that  complainant  filed  the  pres- 
ent bill  to  remove  clouds  from  the  title  of 
the  land  so  sold ;  and  that.  If  said  sale  was 
held  in  said  case  pending  in  part  2,  the  land 
would  be  sacrificed,  etc. 

The  bill  prayed  for  a  receiver  for  the  land 
sought  to  be  sold ;  for  an  injunction  against 
the  clerk  and  master,  restraining  him  from 
making  the  sale;  that  the  title  and  right  of 
possession  to  the  land  be  decreed  to  com- 
plainant either  in  fee  or  as  tenant  in  com- 
mon; that  those  entitled  to  possession  have 
an  accounting  for  the  rents  and  profits,  and 
for  any  waste  committed ;  that  certain  deeds 
and  a  will  be  declared  void  and  a  cloud  on 
complainant's  title;  and  that  complainant 
or  any  other  heir  of  William  Stewart,  Sr. 
the  (original  owner),  legally  entitled  thereto, 


be  declared  the  rightful  owner  of  a  certain 
undivided  interest  in  the  tract  of  land ;  that 
the  defendants  be  perpetually  enjoined  from 
setting  up  any  claim  to  the  land  or  doing  any 
acts  by  virtue  of  the  deeds  mentioned  in  the 
bill;  and  for  general  relief. 

Appended  to  the  bill  was  a  notice  to  the 
defendants  of  certain  documents  which  the 
complainant  proposed  to  read  as  proof.  This 
Includes  the  will  and  various  instruments 
which  he  is  seeking  to  attack  as  clouds  on 
the  title. 

A  flat  for  injunction  was  granted  by  one  of 
the  circuit  judges  on  a  $500  bond,  and  the 
bond  was  made,  and  injunction  issued  re- 
quiring the  clerk  and  master  and  others  to 
desist  from  making  the  sale  of  said  property 
in  part  2  of  the  chancery  court  as  aforesaid. 

The  original  bill  was  filed  September  6, 
1916,  and  the  injunction  was  Issued  on  the 
same  day. 

On  October  2,  1916,  a  demurrer  was  filed 
by  about  nine  of  the  defendants. 

On  October  12,  1916,  an  answer  was  filed 
on  behalf  of  a  large  number  of  other  defend- 
ants, being  sworn  to  by  one  of  said  respond- 
ents. This  answer  on  its  face  purports  to  be 
made  on  behalf  of  those  defendants  who  are 
parties  to  the  suit  pending  in  part  2  of  the 
chancery  court,  wherein  sale  was  enjoined. 

On  October  16,  1916,  a  decree  was  render- 
ed reciting  that  the  cause  was  beard  upon  the 
motions  of  defendants  who  are  parties  to 
said  suit  pending  in  part  2  of  the  chancery 
court  to  dissolve  the  Injunction  theretofore 
issued,  which  motion  the  court  was  pleased 
to  grant,  and  the  injunction  restraining  the 
sale  was  accordingly  dissolved. 

On  October  27,  1916,  a  decree  was  enter- 
ed in  said  cause  reading  as  follows: 

"This  cause  was  heard  on  the  motion  of  de- 
fendant to  dismiss  the  bill  for  want  of  equity 
on  its  face.  Before  the  motion  was  acted  upon 
the  complainant  moved  the  court  to  amend  his 
bill  to  allege  that  he  was  the  only  living  first 
cousin  to  Mary  Jane  Earbart,  deceased,  which 
motion  the  court  was  pleased  to  allow.  And 
the  motion  to  dismiss  the  bill  as  amended,  be- 
ing heard,  was  granted,  and  the  bill  dismissed." 

Complainant  has  appealed  from  this  de- 
cree, and  assigns  as  error  the  action  of  the 
chancellor  in  sustaining  said  motion  and  dis- 
missing his  bill. 

The  chief  question  raised  by  appellant  is 
whether  a  motion  to  dismiss  could  be  sus- 
tained after  some  of  the  parties  had  demur- 
red, and  others  had  answered;  appellant's 
contention  apparently  being  that  the  action 
of  the  chancellor  was.'  premature. 

It  was  decided,  however,  many  years  ago, 
that  where  the  chancellor,  in  disposing  of  an 
Injunction,  after  answer  filed,  has  dismissed 
the  bill  for  want  of  equity  on  its  face,  this 
court  even  if  it  should  be  of  opinion  that  the 
chancellor's  action  is  premature,  would  not 
disturb  his  decree  if  satisfied  that  he  had 
reached  the  merits.  Mayse  v.  Biggs,  3  Head, 
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37,  38;  Merrlman  v.  Norman,  9  Helsk.  269, 
270. 

In  the  case  of  Mayse  v.  Biggs,  supra,  decid- 
ed In  1859,  the  court,  speaking  through  Judge 
McKinney,  says: 

"If  it  were  admitted  that  the  cause  was  pre- 
maturely beard  and  the  bill  dismissed,  to  re- 
mand the  cause  for  that  reason  could  hare  no 
other  effect  than  to  produce  delay  and  increase 
costs." 

In  the  case  at  bar  the  motion  to  dismiss 
was  entertained  by  the  court  a  few  days 
after  the  dissolution  of  the  injunction,  but 
It  Is  not  apparent  how  this1  would  change 
the  rule  laid  down  in  Mayse  v.  Biggs  and 
Merrlman  v.  Norman,  supra. 

Appellant,  however,  Insists  that  his  bill 
contains  equities;  but  we  have  examined 
this  record,  and  feel  satisfied  that  the  chan- 
cellor reached  the  merits  of  the  case. 

The  bill  shows  on  its'  face  that  the  defend- 
ants have  been  holding  and  enjoying  the 
lands,  under  registered  color  of  title,  for 
more  than  70  years.  It  also  shows  that  the 
person  making  the  fraudulent  deeds  and  will 
was  the  lineal  ancestor  of  complainant,  who 
is  claiming  the  lands  by  descent. 

[1]  Without  further  analysis  of  the  bill, 
it  is  sufficient  to  say  that,  making  all  allow- 
ances for  its  somewhat  obscure  allegations, 
and  placing  upon  the  claims  therein  set  forth 
the  most  favorable  construction,  it  not  only 
fails  to  show  any  possibility  of  title  In  the 
complainant,  but  affirmatively  shows  tittle 
in  the  defendants. 

[2]  The  bill  also  falls  to  show  any  ground 
whatever  for  enjoining  the  sale  In  the  other 
court  If  the  proper  parties  were  not  before 
the  court  in  the  other  suit,  that  was  a  mat- 
ter to  bring  up  before  the  chancellor  who  or- 
dered the  sale. 

It  may  be  noted  in  passing  that  the  answer 
filed  in  the  present  case  shows  that  complain- 
ant participated  in  the  other  suit  and  assert- 
ed his  rights  therein,  and  filed  a  petition 
therein  seeking  to  have  the  chancellor  of  the 
second  chancery  court  hold  up  the  sale,  and 
upon  his  refusal  so  to  do  filed  the  present 
bill.  We  think  it  clear  that  the  injunction 
was  lmprovidently  granted  and  properly  dis- 
solved. 

It  is  true  that  a  motion  to  dismiss  is  a 
statutory  defense,  and  not  the  same  thing 
as  a  demurrer,  and  if  there  is  any  equity 
at  all  in  the  bill,  however  badly  pleaded, 
such  a  motion  should  not  be  sustained.  As 
stated  by  Chancellor  •Cooper  in  Quinn  v. 
Leake,  1  Term.  Ch.  67,  70: 

"The  motion  to  dismiss  for  want  of  equity 
only  lies  in  those  cases  in  which  the  court  may 
mero  motu,  at  any  stage  of  the  proceedings,  dis- 
miss, and  that  is  when,  admitting  all  the  facts 
stated  in  the  bill,  whether  well  or  defectively 

§ leaded,  the  complainant  is  entitled  to  no  relief, 
'he  court  may  well  say  in  such  cases,  whether 
the  objection  be  made  by  motion  or  demurrer  or 
comes  from  the  court  itself,  that  there  is  no 
use  to  put  the  parties  to  any  further  expense." 


[3]  The  present  bill  was  filed  against  some 
60  defendants,  and  is  evidently  a  case  where 
large  costs  may  accrue.  There  is  no  possible 
equity  in  this  bill,  as  above  shown,  and  we 
think  the  chancellor  did  right  in  dismissing 
it,  and  thus  preventing  further  costs. 

His  decree  is  therefore  affirmed. 


NEW  RIVEH  LUMBER  CO.  v.  TENNESSEE 
RY.  CO.  et  aL 
TENNESSEE  RY.  CO.  t.  STANDARD 
TRUST  CO.  et  aL 
(Supreme  Court  of  Tennessee.   Dec  28,  1916.) 

1.  Mortgages  <S=al59  —  Priority  —  Notice 
Contained  in  the  Mortgage. 

Where  a  timber  company  contracted  with  a 
railroad  which  agreed  to  extend  its  line  to  tap 
timber  lands  and  agreed  if  it  placed  a  mort- 
gage on  the  railway  property  to  insert  a  clause, 
which  it  did  insert,  reading,  "subject  to,  and 
this  indenture  is  executed  with  notice  of  the 
prior  rights  of  the  other  parties"  in  the  exten- 
sion contract,  such  stipulation  in  the  mortgage 
affected  not  only  the  trust  company  which  held 
the  mortgage,  but  every  holder  of  bonds  se- 
cured by  the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  312,  330;  Dec.  Dig.  «=>159.f 

2.  Specific  Performance  <8=>5,  8  —  Discre- 
tion of  Court. 

Specific  performance  of  a  contract  is  a  dis- 
cretionary remedy  requiring  a  legal  and  not  ar- 
bitrary discretion,  and  is  given  as  a  substitute 
for  a  legal  remedy  of  compensation  whenever 
the  legal  remedy  is  inadequate  or  impracticable. 

rEd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §§  5-8,  17,  18;  Dec.  Dig. 
<8=>5,  8J 

3.  Specific  Performance  *=>75 — Contracts 
Enforceable— Continuous  Contracts. 

Courts  of  equity  do-not  hesitate  to  specifical- 
ly perform  contracts  for  construction  and  oper- 
ation of  railroads  merely  because  they  are  con- 
tinuous and  require  skill  in  execution. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  f  210;  Dec.  Dig.  «=»75.] 

4.  Specific  Performance  «=75— Contracts 
•  Enforceable  —  Sufficiency  of  Consider- 
ation. 

A  contract  by  which  a  railroad  agreed  to 
extend  its  lines  to  tap  timber  lands,  covering  a 
period  of  27  years,  is  enforceable  in  equity, 
though  the  railroad  bondholders  could  not  re- 
ceive full  compensation  by  collection  of  freight 
rates  until  expiration  of  27  years. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  210 ;  Dec.  Dig.  <g=»75.] 

5.  Receivers  «=>123,  124— Receiver's  Cer- 
tificates—Sale Below  Par— Discretion 
of  Court. 

The  matter  of  issuance  of  receiver's  cer- 
tificates and  their  sale  below  par  is  so  largely 
in  the  discretion  of  the  chancellor  that  only  in 
a  gross  abuse  of  his  discretion  will  his  action 
be  revised. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  g  211 ;  Dec  Dig.  «=>123,  124.] 

6.  Appeal  and  Error  «=>190(3)— Receiver's 
Certificates— Right  to  Object  to  Issu- 
ance. 

A  trust  company  holding  a  railroad  mort- 
gage, but  failing  to  object  to  an  order  for  issu- 
ance of  receiver  s  certificates  at  the  time  it  was 
made  or  at  the  time  when  its  answer  in  the  pro- 
ceeding was  filed,  or  merely  excepting  to  in- 
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terlocutory  orders  authorising  issuance,  but  not 
following  up  such  exception  by  application  for 
writs  of  supersedeas,  cannot  on  appeal  object 
to  the  issuance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  <8=»190(3).] 

7.  Usury  <8=»26— Receiver' 8  Certificates — 
Sale  Below  Pab. 

Since  issuing  receiver's  certificates  is  a  mere 
incidental  measure  to  accomplishing  the  pur- 
pose .of  the  receivership,  authorizing  sale  of  such 
certificates  to  the  best  advantage,  though  below 
par,  is  not  usury,  especially  if  they  were  not 
sola  for  less  than  they  would  bring  on  the  open 
market 

[Ed.  Note.— For  other  cases,  see  Usury,  Gent. 
Dig.  §§  57.  58,  62 ;  Dec  Dig.  «=»28. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Usury.] 

8.  Evidence  «=»265(17)  — Admissions— Con- 
clusiveness as  Against  Oodefendants. 

In  an  action  by  a  timber  company  for  specif- 
ic performance  of  a  contract  with  a  railroad  to 
extend  its  lines  to  tap  timber  lands,  wherein  the 
railway  company  admitted  every  allegation  in 
the  bill,  but  a  trust  company  holding  a  mortgage 
on  the  railroad  which  was  subject  to  the  rights 
under  the  contract  was  a  foreign  corporation 
and  was  proceeded  against  as  a  nonresident,  the 
decree  against  it  was  based  upon  sufficient  proof 
by  reason  of  the  railway's  admissions. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  <  1049;  Dec.  Dig.  <8=>265(17).] 

9.  Corporations  <8=>669  —  Nonresident  De- 
fendants—Appearance. 

There  is  no  point  in  the  Insistence  that  a 
mortgagee  of  a  railroad  was  denied  the  right 
to  defend  as  a  nonresident,  where  it  did  come 
in  and  answer,  and  its  counsel  was  present  on 
the  examination  of  witnesses,  and  cross-examin- 
ed witnesses,  and  made  a  full  and  complete  de- 
fense to  the  bills,  and  procured  a  decree  under 
its  cross-bilL 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  !§  2641,  2642 ;  Dec.  Dig.  «=»669J 

Certiorari  to  Court  of  Civil  Appeals. 

Bills  by  the  New  River  Lumber  Company 
against  the  Tennessee  Railway  Company  and 
others,  and  by  the  Tennessee  Railway  Com- 
pany against  the  Standard  Trust  Company 
and  others,  wherein  the  Guaranty  Trust 
Company,  successor  in  interest  of  the  Stand- 
ard Trust  Company,  was  allowed  to  defend 
and  filed  a  cross-bill.  Decree  under  the  first 
bill  for  complainant  and  under  the  second 
bill  for  the  complainant  therein,  and  for 
cross-complainant  in  part  and  defendant 
trust  company  appealed  to  the  Court  of  Civil 
Appeals,  where  the  decree  was  affirmed,  and 
defendant  brings  certiorari.  Affirmed. 

Geo.  S.  Bally,  of  Cincinnati,  Ohio,  and 
Wright  &  Jones,  of  Knoxville,  for  New  River 
Lumber  Co.  Horace  M.  Carr,  of  Harriman, 
for  Tennessee  By.  Co.  and  others.  Jourol- 
mon  &  Welcker,  of  Knoxville,  for  Standard 
Trust  Co.  and  others.  Fowler  &  Fowler,  of 
Knoxville,  for  holders  of  certificates. 

LANSDEN,  J.  The  original  biU  in  this 
case  was'  filed  to  secure  the  specific  perform- 
ance of  a  contract  entered  into  by  the  lum- 
ber company  and  the  railway  company  to 
have  certain  extensions  of  the  line  of  the 
railway  company  made  into  the  timber  lands 


of  the  lumber  company.  The  trust  com- 
pany is  the  holder,  as  trustee,  of  a  mortgage, 
to  secure  certain  bonds  issued  by  the  railway 
company,  and  is  resisting  the  specific  per- 
formance of  the  contract  The  chancellor 
decreed  a  specific  performance,  and  his  de- 
cree has  been  enforced.  An  appeal  was  taken 
by  the  trust  company  to  the  Court  of  Civil 
Appeals,  in  which  the  decree  of  the  chancel- 
lor was  affirmed.  The  case  is  before  us  up- 
on the  petition  of  the  trust  company  for 
writs  of  certiorari,  and  has  been  argued  at 
the  bar.  A  brief  history  of  the  litigation  is 
necessary  to  be  stated. 

The  original  bill  was  filed  July  1,  1913, 
and  charged  that  the  complainant  New  River 
Lumber  Company  of  Ohio,  as  successor  in  ti- 
tle to  a  corporation  of  the  same  name  organ- 
ized under  the  laws  of  West  Virginia,  is  the 
owner  of  timber  rights  to  about  600,000,000 
feet  of  timber  standing  upon  lands  adjacent 
and  tributary  to  the  lines  of  the  railway 
company,  and  that  on  the  1st  day  of  June, 
1905,  the  contract  which  is  made  the  basis 
of  the  bill  was  entered  into  between  the  rail- 
way and  complainants*  predecessor  In  inter- 
est. It  is  charged  that  at  that  time  the  rail- 
way company  was  the  owner  of  a  line  of  road 
extending  about  11  miles  in  a  southern  direc- 
tion from  Oneida,  Tenn.,  at  which  point  it 
forms  a  junction  with  the  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railway;  that  It 
was  necessary  to  have  an  extension  of  this 
line  of  road  into  the  timber  lands  of  the 
complainant's  predecessor  at  some  future 
time  before  it  could  deliver  Its  lumber,  which 
it  desired  to  manufacture,  to  the  Cincinnati, 
New  Orleans  tc  Texas  Pacific  Railway,  and 
from  thence  on  to  the  general  markets.  The 
complainant's  predecessor  contemplated  the 
expenditure  of  many  hundreds  of  thousands 
of  dollars  in  mills,  machinery,  and  the  like, 
constituting  an  organization  for  the  cutting, 
sawing,  and  marketing  of  the  timber  which  it 
owned ;  that  the  defendant  railway  company 
was  substantially  a  timber  line  and  was 
deriving  about  70  per  cent  of  its  gross  reve- 
nues from  the  business  of  the  complainant. 
In  this  situation  the  complainant's  predeces- 
sor and  the  defendant  railway  company,  and 
the  Cincinnati,  New  Orleans  &  Texas  Pacific 
Railway  entered  into  a  contract  which  was  to 
remain  in  force  for  27  years  from  its  date,  by 
which  the  railway  company  agreed  with  the 
lumber  company,  its  successors  and  assigns, 
that  it  would  complete  its  line  of  railroad  to 
the  mouth  of  Paint  Rock  creek  and  up  New 
river  through  the  timber  lands  which  the 
complainant's  predecessor  was  about  to  pur- 
chase, a  distance  of  about  32  miles;  and  it 
also  agreed  to  build  certain  lateral  or  branch 
lines  which  are  set  out  In  detail  in  the  con- 
tract It  was  agreed  that  the  various  lines  of 
railroad  should  be  completed  about  the  1st 
of  January,  1909;  that  the  lateral  branches 
might  be  Increased  or  decreased  up  the  vari- 
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ons  creeks  by  agreement  between  the  par- 
ties; that  the  lumber  company  would  not 
require  the  railway  company  to  build  any  of 
the  specified  lines  where  the  engineering  dif- 
ficulties made  the  extensions  unreasonable; 
that  the  New  River  Coal  &  Coke  Company, 
from  which  complainant's  predecessor  was 
about  to  purchase  the  timber  interests  refer- 
red to,  was  owned  by  the  same  interests  that 
owned  the  defendant  railway  company.  It 
was  stipulated  in  the  contract  that  if  the 
railway  company  should  afterwards  place  a 
mortgage  upon  its  property,  it  would  in- 
sert a  clause  In  the  mortgage  as  follows: 

"Subject,  however,  to,  and  this  indenture  is 
executed  with  notice  of,  the  prior  rights  of  the 
parties  other  than  the  Tennessee  Company  to 
a  certain  agreement  between  Tennessee  Railway 
Company,  the  Cincinnati,  New  Orleans  &  Tex- 
as Pacific  Railway  Company,  and  New  River 
Lumber  Company,  dated  June  1,  1905,  a  copy 
of  which  is  filed  with  the  trustee  herein  named 
contemporaneously  with  the  execution  of  this 
indenture;  it  being  the  intention  of  the  Ten- 
nessee Company  to  bind  its  property  in  said 
agreement  described  and  any  and  all  purchasers 
thereof  by  a  lien  hereby  created,  for  the  protec- 
tion and  security  of  this  agreement  and  all  the 
parties  thereto  other  than  the  Tennessee  Com- 
pany, which  lien  shall  be  and  hereby  1b  declar- 
ed to  be  prior  and  superior  to  the  lien  of  this 
indenture  or  mortgage." 

The  complainant  acquired  all  of  the  tim- 
ber lands,  together  with  all  the  rights  ac- 
cruing under  the  contract  of  June  1,  1905, 
on  March  28,  1908,  and  afterwards  it  con- 
structed a  large  sawmill  equipped  with  all 
modern  appliances  for  the  manufacture  of 
timber  which  had  about  a  capacity  of 
20,000,000  feet  per  annum.  This  mill  and 
the  organization  incident  thereto  have  been 
in  operation  upon  the  premises  adjacent  to 
defendant's  line  of  road,  manufacturing  and 
shipping  lumber  into  the  general  markets 
from  that  date  until  the  bill  was  filed.  It 
had  expended  in  this  connection  about 
$2,000,000. 

The  railway  company  completed  its  main 
line  to  Paint  Rock  creek,  and  thence  up  New 
river  a  short  distance  above  the  junction  of 
Beech  Fork  creek  with  New  river,  but  it  is 
charged  that  this  construction  was  not  done 
within  the  time  provided  for  in  the  contract. 

The  remainder  of  the  main  line,  as  well  as 
the  branch  lines  provided  for  in  the  contract, 
have  not  been  built,  and  the  railway  com- 
pany was,  at  the  time  of  the  filing  of  the 
bill,  insolvent  and  unable  •  to  comply  with  its 
contract.  It  was  charged  that  the  construc- 
tion of  the  whole  of  the  railroad  lines  pro- 
vided for  by  the  contract  was  necessary  to 
enable  the  complainant  to  procure  the  tim- 
ber from  its  lands  and  to  enable  it  to  util- 
ize and  get  the  benefit  of  its  plant  and  prop- 
erty, that  it  had  no  other  means  of  trans- 
porting the  products  of  the  mills  than  over 
the  lines  of  the  railway  company,  and  that 
this  was  known  and  fully  understood  by  the 
parties  to  the  contract  at  the  time  it  was 
executed.  It  was  charged  that  it  had  cut 
and  removed  the  timber  from  its  lands,  to 


such  a  point  that  unless)  the  main  line  of 
the  road,  up  to  a  point  known  as  Charley's 
branch  and  a  lateral  of  about  4  miles  up 
Cage's  creek,  were  completed  during  the 
present  season  for  railway  construction.  It 
would  be  necessary  for  the  complainant  to 
shut  down  its  enterprise,  and  this  would 
cause  It  irreparable  injury.  It  is  charged 
that  a  stoppage  of  the  mill  for  a  considera- 
ble period  of  time  would  not  only  result  In 
the  loss  of  the  profits  of  complainant's  busi- 
ness, but  of  its  trade  and  customers,  and 
thei  disintegration  of  its  organization  for 
operating  its  mill. 

It  Is  further  charged  that  the  cost  of  con- 
structing the  line  up  Charley's  branch  and 
about  4  miles  up  Cage's  creek  would  be 
about  $65,000,  and  that  this  construction 
would  temporarily  enable  complainant  to 
continue  its  business ;  that  the  railway  com- 
pany is  insolvent  and  without  money  or 
credit  to  build  the  road  as  provided  by  the 
contract,  but  that  it  was  willing  to  comply 
with  the  contract  so  far  as  it  was  able  to 
do  so. 

On  March  1,  1907,  the  railway  company 
executed  to  the  Standard  Trust  Company 
a  mortgage  covering  all  of  Its  line  of  road 
then  built,  and  all  of  Its  other  property  tan- 
gible or  intangible,  both  present  and  after- 
acquired,  to  secure  a  bond  issue  of  not 
exceeding  $4,500,000,  5  per  cent,  30-year 
gold  bonds,  and  that  of  this  issue  about 
$1,129,000  had  been  subscribed  by  divers  and 
sundry  parties,  and  were  outstanding.  It 
Is  said  In  the  bill  that  by  virtue  of  this  bond 
issue  the  railway  company  became  insolvent, 
and  If  its  property  was  freed  from  the  mort- 
gage it  would  be  dissipated  and  dismember- 
ed by  executions,  thereby  destroying  com- 
plainant's only  means  of  transport  to  mar- 
ket It  is  also  shown  that  the  railway  com- 
pany had  been  unable  to  procure  the  con- 
sent of  its  bondholders  to  make  the  exten- 
sions provided  for  in  the  contract  The 
bondholders  refused  to  make  any  agreement 
which  would  permit  the  Issuance  of  securi- 
ties upon  the  railroad  ahead  of  their  bonds 
to  be  used  in  the  extensions  agreed  upon. 
It  Is  further  charged  that  complainant  has 
no  other  adequate  or  proper  remedy  than 
the  specific  performance  of  the  contract  for 
the  extension  of  the  lines  of  road,  and  that 
the  damages  which  it  would  sustain  are  not 
determinable  by  any  proper  measure  known 
to  the  law;  that  its  timber  rights  on  the 
lands  referred  to  would  expire  in  the  year 
1930,  and  such  timber  as  was  not  removed 
by  then  would  be  lost  to  complainant  en- 
tirely. 

On  the  same  day  that  the  bill  -was  filed 
the  railway  company  filed  its  answer,  and 
admitted  all  of  the  material  allegations  of 
the  bill  and  expressed  its  willingness  to  per- 
form the  contract  referred  to,  but  averring 
Its  financial  inability  to  do  so.  The  trust 
company  was  proceeded  against  as  a  non- 
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resident  of  Tennessee.  There  was  no  at- 
tachment of  property  belonging  to  this  de- 
fendant The  bill  and  answer  were  present- 
ed to  the  chancellor,  who  authorised  the  fil- 
ing of  the  bill  and  appointed  Byrd  M.  Rob- 
inson receiver  with  full  authority  to  take 
charge  of  the  railway  company,  and  to  take 
steps  looking  to  the  performance  of  the  con- 
tract, and  authorizing  him  to  this  end  to 
Issue  receiver's  certificates  against  the  prop- 
erty of  the  railway  company*  not  to  exceed 
$85,000,  running  2  years  and  bearing  6  per 
cent  interest  The  receiver  qualified  and 
proceeded  to  the  execution  of  the  order  just 
referred  to. 

At  the  same  time  that  the  original  bill 
and  answer  of  the  railway  company  thereto 
were  filed,  the  railway  company  filed  Its 
original  bill  In  the  same  court  against  the 
Standard  Trust  Company  and  certain  other 
of  its  creditors.  This  bin  recites  the  pres- 
entation of  the  bill  of  the  lumber  company 
and  its  answer  thereto,  as  well  as  its  de- 
fault in  the  performance  of  the  contract  of 
June  1,  1906,  and  averred  that  the  filing  of 
the  bill  of  the  lumber  company  would  make 

j  it  Impossible  for  lb  to  continue  to  carry  on 
its  business  as  an  operating  concern.  It 
recited  the  refusal  of  some  10  per  cent  of  its 
bondholders  to  assent  to  its  doing  the  con- 
struction work  provided  for  in  the  contract 
aforesaid,  and  set  up  what  assets  it  owned, 
aside  from  the  railroad,  and  certain  debts 
which  It  owed,  and  prayed  the  court  to  ad- 
minister Its  affairs  in  connection  with  the 
receivership  granted  under  the  bill  of  the 
lumber  company.  On  August  12,  1913,  a 
judgment  for  confessed  was  taken  against 
the  Standard  Trust  Company  in  the  case  of 
the  lumber  company  against  the  railway 
company,  based,  upon  publication.  Upon 
this  order  pro  confess*,  the  bill  and  ex- 
hibits thereto,  and  the  answer,  the  court  de- 
creed the  specific  performance  of  the  con- 
tract; that  the  railway  company  has  been 
and  still  Is  financially  unable  to  perform  It ; 
that  the  obligations  of  the  contract  includ- 
ing the  cost  of  the  building  of  the  exten- 
sions prayed  for,  are  a  lien  upon  the  prop- 
erty of  the  railway  company  superior  and 
prior  to  the  mortgage  lien  of  the  trust  com- 
pany. The  receiver  was  ordered  to  con- 
struct the  extensions  of  the  line  of  railroad 
according  to  the  provisions  of  the  contract 
ts  heretofore  set  out  To  enable  him  to  do 
this,  the  receiver  was  authorized  to  con- 
tinue to  issue  receiver's  certificates  up  to  the 
nun  of  $65,000,  which  were  to  constitute  a 
first  lien  on  the  property  of  the  railway  com- 
pany. The  decree  reserved  the  rights  of  the 
parties  as  to  an  extension  of  the  branch  np 

i  Cage's  creek  further  than  2%  miles  which 
b£d  previously  been  authorized. 

Later  the  two  cases  were  consolidated, 
wd  the  bill  of  the  railway  company  was  sus- 
tained as  a  general  creditor's  bill.  The  previ- 
ous appointment  of  Robinson,  receiver,  was 
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made  permanent  his  salary  was  fixed,  and 
he  was  authorized  to  employ  counsel. 

The  trust  company  prayed  an  appeal  from 
the  foregoing  orders  as  they  were  made, 
which  appeals  were  denied  by  the  chancellor 
upon  the  ground  that  the  decrees  appealed 
from  were  Interlocutory  and  not  appealable. 

On  April  1,  1914,  the  Guaranty  Trust  Com- 
pany, which  appears  to  be  the  successor  of 
the  Standard  Trust  Company,  asked  leave  of 
the  court  to  be  permitted  to  file  an  answer  to 
the  original  bill  of  the  New  River  Lumber 
Company,  which  was  allowed,  and  the  answer 
afterwards  filed.  On  April  6, 1914,  the  Guar- 
anty Trust  Company  filed  its  cross-bill  In  the 
consolidated  cases  for  the  purpose  of  fore- 
closing the  mortgage  which  it  held  as  suc- 
cessor of  the  Standard  Trust  Company  to  se- 
cure the  bonds  previously  referred  to.  It 
made  allegations  usual  to  such  bills,  and  in 
addition  set  up  the  receivership  of  the  rail- 
way company  and  the  bill  of  the  lumber 
company,  and  contested  the  claimed  priority 
of  the  lumber  company  over  its  mortgage. 
This  cross-bill  alleged  that  the  bonds  Issued 
under  the  mortgage  of  the  cross-complain- 
ant were  superior  in  right  and  interest  to  the 
receiver's  certificates  which  had  been  issued 
In  the  extension  of  the  railroad  and  the  con- 
struction of  its  lateral  branches.  In  the 
eighteenth  paragraph  it  alleged  as  follows: 

"Tour  cross-complainant  is  informed  and  be- 
lieves that  the  New  River  Lumber  Company 
claims  to  have  some  interest  in  or  claim  or 
lien  upon  the  property  described  in  said  mort- 
gage or  deed  of  trust  of  which  foreclosure  is 
sought  in  this  action,  which  said  claim  is  based 
upon  a  certain  contract  dated  June  1,  1905,  set 
forth  in  the  bill  of  complaint  of  said  New  River 
Lumber  Company  heretofore  filed  herein. 

"Tour  cross-complainant  further  shows  that 
pursuant  to  an  order  of  court  dated  1913,  re- 
ceiver's certificates  have  been  issued  to  the 
amount  of  $65,000,  which  are  a  lien  upon  the 
property  described  in  the  said  mortgage,  prior  to 
the  rights  of  your  cross-complainant  under  the 
said  mortgage;  that  the  proceeds  of  said  re- 
ceiver's certificates  have  been  used  to  carry  out 
and  complete  the  terms  and  provisions  of  the 
said  contract  of  June  1,  1905,  and  your  cross- 
complainant  is  informed  and  believes  and  there- 
fore alleges  that  the  said  New  River  Lumber 
Company  no  longer  has  any  interest  in  or  claim 
or  lien  upon  the  aforesaid  property,  which  is 
superior  to  the  interest  of  your  cross-complain- 
ant, but  that  said  interest,  clnim  or  lion  of 
the  said  New  River  Lumber  Company  Is  sub- 
sequent inferior  and  junior  to  the  right,  title 
and  interest  of  your  cross-complainant  herein 
under  the  mortgage  or  deed  of  the  trust  herein- 
before referred  to." 

On  the  same  day  the  Guaranty  Trust  Com- 
pany filed  an  answer  to  the  bill  of  the  rail- 
way company,  in  which  It  averred  that  It  was 
the  successor  In  right  In  the  mortgage  refer- 
red to,  to  the  Standard  Trust  Company,  and 
that  $1,229,000  of  the  bonds  were  outstand- 
ing. Later,  on  May  31,  1914,  the  Guaranty 
Trust  Company  answered  the  original  bill  of 
the  lumber  company  In  the  room  and  stead  of 
the  Standard  Trust  Company,  which  was 
named  as  a  defendant  therein.  In  this  an- 
swer the  following  Is  found: 

"The  defendant  admits  that  on  or  about  the 
1st  day  of  June,  1906,  a  certain  contract  in 
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writing  was  entered  into  between  the  Tennessee 
Railway  Company,  therein  called  the  Tennessee 
Company,  New  River  Lumber  Company,  therein 
called  the  Lumber  Company,  and  the  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway  Com- 
pany, therein  called  the  Cincinnati  Company, 
and  begs  leave  to  refer  to  the  original  of  said 
contract  for  a  specific  statement  of  its  terms  and 
conditions.  As  to  each  and  all  of  the  other  al- 
legations contained  in  the  bill  of  complaint,  de- 
fendant alleges  that  it  has  not  sufficient  in- 
formation upon  which  to  form  a  belief  as  to  the 
trust  thereof,  and  that  therefore  it  denies  the 
same." 

Such  orders  have  been  made  by  the  chan- 
cellor as  that  the  railroad  line  and  the  lat- 
eral branches  referred  to  In  the  contract  of 
June  1,  1905,  have  been  constructed  by  the 
issuance  of  receiver's  certificates  which  were 
made  a  Hen  upon  the  property  of  the  rail- 
way company  superior  to  that  claimed  by  its 
bondholders. 

An  order  of  reference  has  been  made  In  the 
general  creditor's  case  to  ascertain  the 
amount  of  the  assets  of  the  railway  com- 
pany, the  names  of  its  preferred  creditors, 
and  the  amounts  due  each,  the  particular 
asset  on  which  each  has  a  lien,  and  the  names 
of  its  general  creditors  and  the  amount  due 
each. 

The  receiver  has  Issued  certificates  of  $300,- 
000  par  value  in  the  construction  of  the  road 
and  for  the  rebuilding  of  part  of  the  road. 
In  the  progress  of  the  case  below,  It  was 
shown  by  a  report  of  the  receiver  that  he 
had  been  able  to  sell  only  $78,000  of  the  re- 
ceiver's certificates,  and  the  chancellor  there- 
upon, over  the  exception  of  the  trust  com- 
pany, ordered  the  receiver  to  sell  $39,000  of 
the  certificates  to  the  best  advantage,  and  to 
let  the  work  of  building  the  road  to  a  con- 
tractor to  be  paid  for  in  certificates.  This 
was  done,  and  11  miles  of  the  road  was  let 
to  a  contractor  for  the  sum  of  $183,000,  pay- 
able in  receiver's  certificates.  The  trust  com- 
pany excepted  to  the  action  of  the  chancel- 
lor in  awarding  this  contract,  and  also  In 
authorizing  a  rale  of  $39,000  of  certificates 
at  96  cents  on  the  dollar,  on  the  ground  that 
the  transaction  was  usurious.  The  chancel- 
lor also  authorized  the  receiver  to  borrow 
$25,000  on  receiver's  certificates  at  not  less 
than  two-thirds  of  their  par  value.  The 
chancellor  ordered  all  the  property  included 
in  the  mortgage  sold  to  pay  the  bonds  secured 
thereby,  but  held  that  the  sale  would  be  sus- 
pended until  the  completion  of  the  extensions 
of  the  railroad  theretofore  ordered,  and  that 
the  bonds  secured  by  the  mortgage  were  in- 
ferior in  right  to  the  receiver's  certificates 
issued  in  aid  of  the  order  for  the  specific 
performance  of  the  contract 

It  should  be  observed,  before  determining 
the  rights  of  the  parties  under  the  contract, 
that  the  proof  establishes  that  70  per  cent, 
of  the  gross  income  of  the  railway  company 
was  received,  either  directly  or  indirectly, 
from  the  lumber  company,  and  an  examina- 
tion of  the  contract  of  June  1,  1905,  is  con- 
vincing that  the  chief  purpose  for  the  con- 
struction of  the  defendant  railroad  was  to 


haul  the  timber  upon  the  lands  now  owned 
by  the  complainant.  The  complainant,  on  the 
faith  of  the  contract  to  extend  the  road  and 
after  it  had  become  the  owner  of  the  con- 
tract, invested  more  than  $2,000,000  in  a 
plant  on  the  line  of  the  railway  company  and 
In  stumpage  rights  in  the  timber  to  be  cut 
and  removed  by  it  by  the  first  of  the  year, 
1930.  It  is  obvious,  therefore,  that  if  the 
line  of  road  belonging  to  defendant  is  not 
extended,  as  provided  for  in  the  contract, 
the  complainant,  having  no  other  means  of 
transport,  will  suffer  irreparable  loss. 

[1]  We  think  the  stipulation  inserted  in 
the  mortgage  and  which  was  provided  in  the 
contract  should  be  so  inserted,  to  the  effect 
that  the  mortgage  was  executed  subject  to 
and  with  notice  of  the  prior  rights  of  the 
complainant  In  the  contract  Bought  to  be  spe- 
cifically enforced,  affected  not  only  the  trust 
company,  but  every  holder  of  bonds  secured 
by  the  mortgage  in  which  it  is  trustee. 
Whether  this  covenant  to  extend  the  line  of 
railway  is  such  as  would  run  with  the  land 
or  not,  the  provisions  in  the  contract  and  In 
the  mortgage,  operate  as  notice  of  the  rights 
of  the  complainant  The  trust  company  it- 
self so  understood  the  matter  at  the  time  be- 
cause in  its  cross-bill,  filed  In  those  cases,  it 
is  said  that  the  complainant  lumber  company 
claims  to  have  some  interest  in  or  claim  or 
lien  upon  the  property  described  in  the  mort- 
gage which  it  was  seeking  to  foreclose,  and 
that  receiver's  certificates  had  been  issued  to 
the  amount  of  $65,000,  and  were  a  lien  upon 
the  property  included  in  the  mortgage  prior 
to  the  rights  of  the  trustee.  So  we  conclude 
that  the  complainant  bad  the  right  under  the 
contract  to  have  the  road  extended  so  as  to 
furnish  proper  transportation  for  the  timber 
on  the  lands  involved  because  It  was  so  stip- 
ulated in  the  contract  and  the  trust  com- 
pany, having  notice  of  the  conditions  of  the 
contract  must  be  deemed  to  have  agreed  pre- 
cisely as  did  the  lumber  company  and  the 
railway  company.  That  the  complainant  ac- 
quired such  right  is  not  seriously  disputed. 
The  question  made  is  that  a  court  of  chan- 
cery will  not  and  should  not  enforce  a  con- 
tract of  the  nature  of  the  one  sued  upon.  It 
is  not  claimed  that  the  complainant  has  an 
adequate  remedy  at  law.  The  result  of  the 
insistence  would  be  that  complainant  is  with- 
out remedy. 

[2]  The  remedy  of  specific  performance  of 
a  contract  is  a  discretionary  one.  By  this  is 
not  meant  that  the  judges  can  exercise  ar- 
bitrary discretion  in  refusing  the  relief  or 
granting  it  It  is  a  legal  discretion,  and  is 
firmly  established  In  our  jurisprudence.  It 
Is  necessary,  when  parties  refuse  to  perform 
and  when  adequate  remedy  at  law  does  not 
exist,  to  the  fulfillment  and  completion  of  the 
contract  of  the  parties.  It  Is  given  aa  a  sub- 
stitute for  the  legal  remedy  of  compensation 
whenever  the  legal  remedy  is  inadequate  or 
Impracticable.   Howard  v.  Moore,  4  Sneed, 
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321;  Pomeroy,  Bq.  Juris,  vol.  4,  |  1400;  El- 
Hott  on  Contracts,  vol.  2,  {  2275;  A.  &  B.  En. 
of  L.  (2d  Ed.)  vol  26,  p.  14;  Blair  v.  Snod- 
grass,  1  Sneed,  1. 

[3]  It  has  been  held  in  many  of  the  earlier 
cases  that  courts  of  equity  will  not  specifical- 
ly perform  contracts  which  are  continuous  in 
their  nature  and  require  skill  in  their  execu- 
tion. McCann  v.  Nashville  R.  R.  Co.,  2  Tenn. 
Ch.  773;  Starnes  v.  Newsom,  1  Tenn.  Ch.  239; 
T.  P.  Ry.  Co.  v.  Marshall,  136  U.  S.  393,  10. 
Sup.  Ct.  846,  34  L.  Ed.  385 ;  Rutland  Marble 
Co.  v.  Ripley,  10  Wall.  339,  19  L.  Ed.  955, 
and  authorities  there  cited.  But  there  was  a 
wide  departure  from  this  rule  in  what  the 
author  of  Cyc.  vol.  36,  p.  587,  denominates 
"a  remarkable  series  of  cases  beginning  with 
the  year  1890."  An  examination  of  the  fol- 
lowing cases  will  demonstrate  that  courts  of 
equity  do  not,  at  this  day,  hesitate  to  spe- 
cifically perform  contracts  for  the  construc- 
tion and  operation  of  railroads  merely  be- 
cause such  contracts  are  continuous  in  their 
obligations  and  require  skill  In  their  execu- 
tion: U.  P.  Ry.  Co.  v.  Chicago,  etc.,  Ry.  Co., 
163  tJ.  S.  564, 16  Sup.  Ct.  1173,  41  L.  Ed.  265 ; 
Joy  v.  St  Louis,  138  U.  S.  1.  11  Sup.  Ct.  243, 
34  L  Ed.  843;  Grand  Trunk  Western  Ry.  Co. 
v.  Chicago,  etc.,  R.  Co.,  141  Fed.  785,  73  C. 
C.  A.  43;  Schmldtz  v.  Louisville  R.  Co.,  101 
Ky.  Ml,  41  S.  W.  1015,  38  L.  R.  A.  809,  which 
was  a  contract  to  operate  a  railroad  for  a 
term  of  30  years  for  the  benefit  of  mortgage 
bondholders;  Prospect  Park,  etc.,  R.  Co.  v. 
Coney  Island,  etc.,  R.  Co.,  144  N.  Y.  152.  39 
N.  E.  17,  26  L.  R.  A.  610;  Cumberland  Val- 
ley R.  Co.  v.  Gettysburg,  etc.,  R.  Co.,  177  Pa. 
519, 35  AO.  952;  Southern  R.  Co.  v.  Franklin, 
etc.,  R.  Co.,  96  Va.  693,  32  S.  E.  485,  44  L. 
R.  A  297;  Louisville  &  N.  R.  Co.  v.  Miss., 
etc..  R.  Co.,  92  Tenn.  681,  22  S.  W.  920. 

In  our  own  case  of  L.  &  N.  R.  R.  Co.  v.  M. 
&  T.  R.  R.  Co.,  this  court  specifically  per- 
formed a  contract  between  the  city  of  Mem- 
phis and  the  Mississippi  &  Tennessee  Rail- 
road Company,  by  which  the  railroad  com- 
pany agreed  to  permit  any  other  railroad  ter- 
minating In  the  city  to  use  the  tracks  which 
it  built  in  and  upon  the  streets  of  the  city  in 
consideration  of  the  right  to  do  so.  It  ap- 
proved a  decree  which  allowed  complainant 
railway  company  to  use  tracks  of  the  defend- 
ant railroad  company  "upon  payment  of  a 
pro  rata  share,  not  exceeding  the  cost  of  con- 
struction of  said  tracks,  bridges,  depot  houses, 
and  other  expenses,"  so  long  as  the  original 
road  and  two  other  lines  which  had  previous- 
ly entered  upon  the  use  of  the  tracks  shall 
continue  to  use  them.  The  court  cited  and 
approved  Joy  v.  St.  Louis,  138  U.  S.  1,  11 
Sup.  Ct.  243,  34  L.  Ed.  843,  supra. 

In  the  case  last  cited  from  the  Supreme 
Court  of  the  United  States,  that  court  re- 
views and  distinguishes  the  cases  cited  by 
the  trust  company  from  that  court,  and  if 
they  were  ever  authority  for  the  proposition 
that  courts  of  equity  will  not  specifically  per- 


form contracts  for  the  construction  of  rail- 
roads, they  are  overcome  by  the  later  cases. 
Many  authorities  are  cited  in  the  opinions 
just  referred  to  and  we  will  not  recopy  them 
here.  What  the  courts  once  deemed  to  be  an 
insuperable  barrier  to  a  decree  for  the  spe- 
cific performance  of  such  a  contract  is  now 
considered  no  objection.  The  question  has 
always  been  in  the  sound  discretion  of  the 
court.  If  the  ends  of  Justice  cannot  be  other- 
wise attained,  the  court  will  decree  specific 
performance  unless  the  details  of  the  decree 
will  impair  the  usefulness  of  the  court,  and 
obstruct  it  in  the  performance  of  its  ordinary 
duties.  Such  a  reason,  however,  in  the  very 
nature  of  things,  must  be  addressed  to  the 
discretion  of  the  court  passing  the  decree. 
In  the  case  under  consideration,  the  decree 
for  specific  performance  has  been  executed, 
and  the  railroad  has  been  built,  and  the  ques- 
tion now  is  whether  those  who  have  con- 
structed the  road  under  the  orders  of  the 
court  shall  be  paid  for  It  To  grant  the  de- 
fendant's contention  that  the  court  should 
not  have  specifically  performed  the  contract 
would,  of  course,  be  depriving  those  who 
have  constructed  the  road  of  compensation 
therefor,  and  the  bondholders,  having  a  mort- 
gage upon  the  property  of  the  railway  com- 
pany, both  present  and  after-acquired,  would 
reap  the  benefits  arising  from  the  extension 
of  the  line  into  the  property  of  complainant 
and  would  thereby  be  given  security  for  the 
payment  of  their  bonds  upon  property  which 
was  brought  into  existence  over  their  protest 
They  would  be  given  priority  over  a  right  of 
which  they  had  notice  and  to  which  they  ex- 
pressly agreed.  It  is  not  insisted  that  the 
contract  is  unjust  or  was  procured  by  fraud 
or  other  unfair  means.  The  only  objection 
upon  this  view  is  that  the  contract  because 
of  Its  inherent  nature  to  construct  a  railroad, 
is  not  enforceable  In  a  court  of  equity. 

[4]  It  is  insisted  also  that  the  obligations 
of  the  contract  and  the  remedy  sought  are 
not  mutual.  It  is  said,  In  support  of  this  In- 
sistence, that  the  bondholders  of  the  rail- 
way company  cannot  get  the  consideration 
for  Its  performance  until  the  end  of  27  years, 
the,  length  of  time  which  the  contract  has  to 
run,  and  that  there  are  many  things  which 
may  occur  in  so  long  a  period  of  time  which 
would  prevent  the  railway  company  from  get- 
ting the  consideration.  There  is  nothing  in 
the  contract,  or  in  the  situation  of  the  par- 
ties, which  would  prevent  the  court  from 
compelling  a  performance  on  the  part  of  com- 
plainant. While  it  is  true  that  complainant 
is  a  nonresident  of  Tennessee,  It  is  also  true 
that  It  has  complied  with  the  laws  of  this 
state  respecting  the  admission  of  foreign  cor- 
porations, and  has  its  property  in  this  state 
subject  to  the  jurisdiction  of  the  court.  The 
mere  fact  that  the  railway  company  is  to 
receive  its  freights  running  over  a  period  of 
27  years,  as  we  have  seen  from  the  cases  last 
cited,  is  not  in  the  way  of  a  specific  perform- 
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ance  because  railroads  do  not  customarily  re- 
ceive fares  except  as  they  earn  them,  and  It 
is  to  the  railway's  advantage  that  Its  earning 
power  be  prolonged.  It  is  the  only  manner 
in  which  contracts  such  as  this  can  be  en- 
forced. We  recognize  the  well-established 
rule  requiring  mutuality  of  obligation  and 
remedy,  but  the  point  of  our  decision  is  that 
the  length  of  time  which  the  contract  has  to 
run  is  not  a  barrier  to  a  specific  performance. 

The  case  of  Rushbrooke  t.  O'Sulllvan,  1 
Ir.  VL  323,  is  not  in  conflict  with  this  hold- 
ing. That  case  recognizes  as  an  exception  to 
the  rule  that  a  court  of  equity  will  not  en- 
force specific  performance  of  a  building  con- 
tract, that  if  a  "contract  is  defined  by  the 
contract,"  and  the  complainant  has  a  sub- 
stantial interest  in  having  the  contract  per- 
formed, which  Is  of  such  nature  that  he  can- 
not be  adequately  compensated  for  the  breach 
by  damages,  It  will  be  specifically  perform- 
ed. Ward  r.  Newbold,  115  Md.  689,  81  Atl. 
793,  Ann.  Cas.  1913A,  919,  and  the  notes.  In 
the  note  to  the  cited  case,  the  opinion  of  the 
English  court  la  set  out  and  is  considered  by 
the  annotator  as  a  leading  case  from  that 
court. 

All  of  the  cases,  if  they  do  not  announce, 
aptly  illustrate  the  rule  that  at  last  the  rem- 
edy of  specific  performance  Is  within  the 
sound  discretion  of  the  court.  In  Patton  v. 
Monongahela  St  R.  Co.,  226  Pa.  372,  75  Atl. 
589,  a  street  railroad  company  was  required 
to  repair  the  pavement  of  a  street  and  to  lay 
an  additional  track  where  it  had  agreed  to 
do  so  with  the  city,  and  had  taken  possession 
of  the  street  In  Williams  v.  Lowe,  79  N.  J. 
Eq.  173,  81  Atl.  760,  it  was  held  that  while 
the  general  rule  is  that  a  court  of  equity  will 
not  specifically  enforce  a  construction  con- 
tract, such  rule  does  not  prevent  it  from  so 
doing  as  incidental  to  other  relief  in  an  ex- 
ceptional case.  Cock  v.  Evans,  9  Yerg.  287 ; 
Hall  v.  Ross,  3  Hayw.  202;  Howard  v. 
Moore,  4  Sneed,  321;  Hudson  v.  King,  2 
Heisk.  560;  McCarty  v.  Kyle,  4  Cold.  349; 
Morrison  v.  Searlght  4  Baxt  478;  Baker 
v.  Shy,  9  Heisk.  89. 

[5]  It  appears  that  the  chancellor  author- 
ized the  Issuance  of  receiver's  certificates 
and  their  sale  in  some  Instances  below  par. 
This  is  assigned  as  error.  Such  matters  are 
largely  in  the  discretion  of  the  chancellor, 
and  only  in  a  gross  abuse  of  his  discretion 
would  we  undertake  to  revise  his  action. 

[I]  In  addition,  the  trust  company  Is  not 
in  a  position  to  call  in  question  the  practices 
of  the  court  with  respect  to  the  receiver's 
certificates.  In  its  answer  it  did  not  object 
to  the  certificates  that  had  been  issued  at 
the  time  the  answer  was  filed,  but,  on  the 
contrary,  recognized  them  as  valid  and  sub- 
sisting. It  Is  true  that  it  excepted  to  the 
Interlocutory  orders  authorizing  the  issuance 
of  certificates,  but  such  objection  as  was 
made  was  not  followed  up  by  an  application 
for  writs  of  supersedeas.   In  the  nature  of 


things,  one  objecting  to  the  Issuance  of  re- 
ceiver's certificates  must  act  promptly.  They 
cannot  permit  the  court  to  issue  them  and 
others  to  purchase  them  upon  the  faith  of 
the  court's  order  and  wait  until  the  prop- 
erty is  brought  into  existence  and  money 
expended  upon  the  faith  of  them  before  test- 
ing in  the  appellate  court  the  right  to  Issue 
them.  The  trust  company  merely  excepted 
to  the  Interlocutory  orders  as  they  were 
made.  It  did  not  file  any  pleading  or  make 
any  application  to  this  court  to  have  the  ac- 
tion of  the  chancellor  corrected.  It  now 
claims  that  the,  chancellor  violated  the  laws 
respecting  usury,  and  for  other  reasons,  those 
buying  the  certificates,  or  constructing  the 
road  and  accepting  certificates  in  payment, 
are  postponed  to  it  In  other  words,  the 
property  created  under  the  orders  of  the 
court  will  be  treated  as  after-acquired  prop- 
erty and  inure  exclusively  to  its  benefit  We 
think  such  a  result  would  be  inequitable.  Be- 
fore such  consequences  can  be  wrought,  the 
trust  company  must  have  pursued  its  plain 
remedies  to  have  the  orders  to  which  it  ex- 
cepted corrected  In  limine. 

[7]  Authorizing  the  sale  of  receiver's  cer- 
tificates to  the  best  advantage  is  not  usury. 
It  may  be  true  that  for  reasons  existing  at 
the  time,  the  certificates  would  not  sell  at 
par,  but  whether  such  sales  should  be  made 
must  rest  in  the  sound  discretion  of  the  chan- 
cellor. It  should  be  borne  in  mind  that  the 
court  is  not  primarily  issuing  certificates 
and  casting  them  upon  the  market  but  its 
primary  purpose  Is  to  specifically  perform  the 
contract  Issuing  the  certificates  Is  a  mere 
incident  to  the  main  purpose  of  the  decree 
which  could  have  been  avoided  doubtless  by 
the  acquiescence  of  the  trust  company  In  the 
rights  of  the  lumber  company,  according  to 
the  terms  of  Its  mortgage.  But  however  this 
may  be,  it  is  not  claimed  that  the  certificates 
were  sold  for  less  than  they  would  bring  up- 
on the  open  market  or  that  the  contracts 
for  building  the  extensions  of  the  road  were 
let  at  an  exorbitant  price,  or  that  the  con- 
struction of  the  line  of  road  was  Improperly 
done.  The  narrow  technical  point  is  made 
that  the  sale  of  the  certificates  below  par  was 
an  usurious  transaction. 

[8]  It  is  Insisted  for  the  trust  company 
that  inasmuch  as  it  was  proceeded  against 
as  a  nonresident,  that  the  decree  at  chambers 
predicated  solely  upon  the  original  biU  and 
exhibit  and  the  answer  of  the  railway  com- 
pany was  not  based  upon  proof,  and  was  void 
as  to  it.  We  think  it  was  based  upon  proof 
because  the  answer  of  the  railway  company 
admitted  every  allegation  in  the  biU.  There 
is  a  suggestion  on  the  brief  that  there  was 
collusion  between  the  lumber  company  and 
the  railway  company,  but  this  suggestion  has 
no  basis  in  the  evidence.  They  did  make  the 
contract  of  June  1,  1905,  beyond  dispute,  and 
admittedly  the  railway  company  did  violate 
it  and  fall  and  refuse  to  perform  It  These 
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are  the  only  facts  that  were  decreed  by  the 
chancellor  at  chambers;  the  balance  of  bis 
decree  being  upon  the  construction  of  the 
contract  It  Is  true  that  he  had  before  him  a 
copy  of  the  contract,  but  It  was  a  true  copy 
as  Is  shown  by  the  production  of  the  origi- 
nal, and  as  admitted  by  the  trust  company. 

[I]  There  Is  no  point  In  the  Insistence  for 
the  trust  company  that  they  were  denied  the 
right  to  defend  as  nonresidents.  It  did  come 
In  and  answer,  Its  counsel  was  present  at  the 
examination  of  witnesses,  cross-examined 
witnesses,  and  so  far  as  we  can  see  It  made 
a  full  and  complete  defense  to  the  bills.  Un- 
der Its  cross-bill  it  procured  a  decree  of  sale 
for  the  railroad,  but  subject  to  the  prior 
lien  of  the  receiver's  certificates.  As  we 
understand  the  case,  the  question  of  priority 
turns' upon  the  right  of  the  complainant  to 
have  the  contract  specifically  performed. 

We  have  not  had  access  to  all  of  the  au- 
thorities cited  on  brief  of  counsel  for  the 
trust  company,  but  we  have  examined  some 
of  them,  as  well  as  the  cases  cited  in  this 
opinion.  We  have  no  doubt  but  what  the 
justice  of  the  situation  has  been  met  by  the 
decree  of  the  chancellor.  We  feel  that  a 
great  injustice  would  be  done  the  complain- 
ant to  permit  its  operation  to  suffer  for  lack 
of  proper  transport  of  its  logs  when  It  built 
up  its  organization  at  a  Very  large  expense 
upon  the  faith  of  the  agreement  of  the  rail- 
way company,  which  was  known  by  the  trust 
company,  to  extend  its  road  into  the  timber 
lands.  The  court  seeks  to  administer  practi- 
cal justice,  and  is  not  concerned  with  a 
theory  as  such. 

Affirmed. 


BOUND  MOUNTAIN  LUMBER  &  COAL  CO. 

v.  BASS  et  aX 
(Supreme  Court  of  Tennessee.   Jan.  22,  1917.) 

1.  Adverse  Possession  «=»109— Oolob  of  Ti- 
tix  —  Abandonment  or  Possession  —  Ef- 
fect. 

Where  land  is  granted  to  certain  persons, 
seven  years'  adverse  continuous  possession  by 
others  under  color  of  title  would  pass  title  just 
as  if  a  valid  deed  had  been  made,  and  subse- 
quent relinquishment  of  possession  could  not  di- 
vest the  tide. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  gg  829-635;  Dec  Dig.  «=» 
109.] 

2.  Adverse  Possession  <8=>101  —  Defenses  — 
Possession — Sufficiency. 

Assuming  that  an  adverse  possessor  under 
claimed  color  of  title  by  tax  deed  acquired  title 
to  a  small  tract  before  abandoning  possession, 
the  true  owner,  to  defeat  such  title,  must  have 
had  possession  during  the  adverse  party's  pos- 
session of  the  specific  tract,  and  its  possession 
of  a  number  of  adjacent  tracts  which  with  the 
one  involved  had  been  thrown  into  one  large 
tract  was  not  sufficient;  the  general  rule  be- 
ing that,  where  there  are  interlapping  grants, 
there  must  be  actual  possession  of  the  interlap, 
to  start  adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  gg  575-589 ;  Dec.  Dig.  <8=» 
101.] 


3.  Advebse  Possession  «=>101— Defenses- 
Possession:— Sufficiency. 
The  owner  of  several  contiguous  tracts  may 
consolidate  them  all  under  one  boundary  through 
a  proper  conveyance  or  title  paper  and  obtain  the 
benefit  of  the  rule  that  actual  possession  on  the 
part  of  the  land  extends  by  construction  of  law 
to  the  full  limits  of  the  description. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  gg  575-589;  Dec.  Dig.  <©=> 
101J 


<g=>24 


'Posses- 


4.  Advebse  Possession 

BUM." 

Possession  of  land  Is  a  fact  composed  of 
act  and  intention,  as,  for  instance,  a  house  oc- 
cupied or  kept  locked  or  a  fenced  field  with  the 
inclosure  maintained,  but  the  act  of  a  casual 
trespasser  does  not  constitute  possession. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  SI  114,  115;  Dec.  Dig.  <g=> 
24. 

For  other  definitions,  see  Words,  and  Phrases, 
First  and  Second  Series,  Possession.] 

5.  Advebse  Possession  «=»101  —  Possession 
of  Past  of  Boundary— Separate  Tbaots. 

The  act  of  having  two  tracts  conveyed  by 
separate  descriptions  indicates  a  purpose  to  hold 
them  apart  as  separate  tracts  and  to  undertake 
the  legal  consequences. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  gg  575-589;  Dec  Dig.  «=» 
10L] 

6.  Advebse  Possession  «=»101— Possession 
of  Past  of  Boundaby— Sepabate  Tracts. 

Where  several  tracts  hitherto  separate  and 
distinct  are  united  under  one  boundary  by  an 
appropriate  conveyance,  existing  rights  of  third 
parties  are  not  disturbed  thereby,  and  as  to 
them  the  tracts  will  be  considered  still  separate ; 
so  that  possession  of  one  does  not  extend  to  the 
other  as  against  such  persons. 

[Ed.  Note.— For  other  cases,  see  Advene  Pos- 
session, Cent  Dig.  §§  575-589;  Dec.  Dig.  «=> 

7.  Adverse  Possession  «=»101— Sufficiency 
of  Holding— Time. 

If  a  party  without  claim  of  right  or  color 
of  title  goes  upon  land  the  legal  title  to  which 
is  in  another,  upon  abandonment  of  possession 
all  of  his  rights  ceased,  and  as  against  his 
heirs  the  legal  owner  could  show  possession  by 
holding  a  contiguous  tract  within  the  same  gen- 
eral boundary  on  which  possession  was  main- 
tained. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  gg  575-589 ;  Dec  Dig.  <8=» 
101.] 

8.  Advebse  Possession  «=»79(4)— Oolob  of 
Title— Validity  of  Instrument. 

A  tax  deed  purporting  to  convey  whatever 
Interest  the  tax  collector  could  convey  in  real 
estate  supposed  to  be  owned  by  one  C.  B.,  who 
was  only  the  widow  of  the  former  real  owner, 
and  which  provided  that  it  should  be  good  as  be- 
tween the  parties,  did  not  purport  to  convey  an 
estate  in  fee  and  was  not  color  of  title,  though 
a  tax  deed,  even  if  void,  would  be  good  as  color 
of  title  if  it  purported  to  convey  a  fee. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  g  462 ;  Dec.  Dig.  <S=>79(4).) 

9.  Adverse  Possession  <8=»103— Sufficiency 
of  Possession— Holdino  Otheb  Tbact. 

As  to  bare  trespassers  or  intruders,  posses- 
sion of  one  parcel  of  a  12,000-acre  tract  is  suf- 
ficient, though  it  was  not  upon  the  specific  200- 
acre  tract  embraced  therein  on  which  such  tres- 
passers entered. 

[Ed.  Note— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  gg  590-594;  Dec  Dig.  «=> 
103.] 
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10.  Forcible  Entrt  and  Detainee  «J=»12(1) 
—Scope  or  Inquiry— Title— Possession. 

Possession  being  the  foundation  of  an  ac- 
tion of  forcible  entry  and  detainer,  the  question 
of  tijle  is  only  incidental,  and  if  the  complain- 
ant proves  possession,  the  defect,  if  any,  in  his 
title,  is  not  available  to  the  defendant 

[Ed.  Note.— For  other  cases,  see  Forcible  Entry 
and  Detainer,  Cent  Dig.  H  57-00,  62,  63 ;  Dec. 
Dig.  «=»12(lV] 

11.  Forcible  Entbt  and  Detainee  «=»18— 
Parties — Tenants. 

Under  Shannon's  Code,  f  5118,  providing 
that  the  legal  heir  or  representative  of  one  who 
might  have  been  plaintiff,  if  alive,  may  bring 
the  suit  after  his  death,  where  forcible  entry 
and  detainer  was  brought  by  the  owner,  and 
not  the  tenant,  but  after  the  tenant's  death  his 
heirs  were  made  parties  plaintiff,  the  action  was 
properly  brought 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  U  84-87;  Dee. 
Dig.  ©=>18.] 

12.  Forcible  Entbt  and  Detainee.  «J=»18  — 
Parties  Tenants. 

Where  an  order  permitting  amendment  to 
bring  in  necessary  parties  plaintiff  as  heirs  of 
a  deceased  person  who  should  have  been  plain- 
tiff recited  that  the  persons  named  in  fact  were 
the  deceased's  heirs,  and  no  objection  was  made 
to  it  inquiry  whether  they  were  the  heirs  is 
precluded. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  if  84-87;  Dec 
Dig.  «=>18.] 

Appeal  from  Chancery  Court,  Scott  Coun- 
ty; Hugh  G.  Kyle*  Chancellor. 

Forcible  entry  and  detainer  by  the  Round 
Mountain  Lumber  ft  Coal  Company  against 
William  Bass  and  others.  Decree  for  com- 
plainant, and  defendants  appeal.  Affirmed. 

B.  G.  Foster,  of  Huntsville,  Scott  &  Ander- 
son, of  Harriman,  and  Wright  ft  Jones,  of 
Knozrille,  for  Round  Mountain  Lumber  ft 
Coal  Co.  York  ft  Pemberton,  of  Huntsville, 
and  Fowler  ft  Fowler,  of  KnoxvUle,  foe  Wil- 
liam Bass  and  others. 

NEIL,  0.  J.  The  complainant  brought  an 
action  of  forcible  entry  and  detainer  against 
the  defendants  in  the  chancery  court  of  Scott 
county.  The  bill  describes  a  consolidated 
body,  composed  of  many  previously  distinct 
tracts  of  land,  but  all  embraced  in  one  deed, 
and  under  one  general  boundary,  both  in  the 
conveyance  by  complainant's  Immediate  ven- 
dor, and  the  conveyance  to  the  latter  by  his 
own  vendor.  The  allegation  was,  in  sub- 
stance, that  the  defendants  had  entered  upon 
this  land,  and  constructed  a  building  and 
were  taking  the  rents.  The  consolidated 
tract  embraces  about  12,000  acres.  The  de- 
fendants answered,  disclaiming  as  to  all  of 
the  land  except  one  tract  of  200  acres  em- 
braced in  the  general  boundary,  and  known 
in  the  record  as  the  Allen  Hughett  tract 
They  admitted  that  they  had  entered  upon 
this,  and  denied  that  complainants  had  any 
possession  of  it  at  the  time  they  (the  defend- 
ants) made  their  entry.  They  also  claimed 
title  to  this  land  as  heirs  at  law  of  Allen 
Hughett,  or  as  the  tenants  of  such  heirs. 

It  will  contribute  to  a  clear  understanding 


of  the  controversy  if  we  pause  here  and  fully 
develop  defendants'  claim  of  title,  since  the) 
settlement  of  that  matter  will  have,  as  we 
think,  a  material  bearing  upon  the  relevancy 
of  a  considerable  part  of  the  evidence  offered 
In  support  of  complainant's  possession. 

It  appears  that  on  the  22d  day  of  Janu- 
ary, 1871,  Allen  Hughett  received  a  deed 
from  the  tax  collector  of  Scott  county  par- 
porting  to  convey  to  him,  as  below  stated, 
the  200  acres.  This  deed  recited  a  judgment 
rendered  in  the  circuit  court  of  that  county 
in  favor  of  the  state  on  the  11th  day  of  April, 
1868,  for  $4.34%  "for  taxes,  costs,  and  charg- 
es, due  and  unpaid  for  the  year  1865  against 
a  tract  of  land  of  which  Oarlinda  Bowling 
is  the  reputed  owner,"  describing  the  200 
acres  above  mentioned ;  that  an  order  of  sale 
was  Issued  on  this  Judgment  to  E.  Jeffers,  the 
former  tax  collector  of  the  county,  on  the 
20th  of  April,  1866;  that  after  advertising 
as  required  by  law  Jeffers  sold  the  land  pub- 
licly at  the  courthouse  door  on  July  2,  1866, 
to  John  Hughett  for  the  amount  due,  he  be- 
ing the  highest  and  best  bidder;  that  on  the 
22d  of  January,  1871,  John  Hughett  assigned 
his  bid  to  Allen  Hughett;  that  "therefore  I, 
John  Thompson,  tax  collector  In  and.  for  said 
county,  and  as  the  successor  of  E.  Jeffers, 
former  tax  collector  as  aforesaid,  in  conse- 
quence of  the  premises,  and  for  the  consider- 
ation of  the  said  sum  of  $4U)1%,  do  hereby 
transfer  and  convey  the  said  tract  of  land 
above  described  to  the  said  Allen  Hughett 
and  his  heirs  and  assigns  forever  in  as  full 
and  ample  a  manner  as  I  as  tax  collector  am 
authorized  and  required  to  do  by  law,  but 
no  further  or  otherwise."  The  deed  was 
signed  and  executed  by  both  John  Thompson, 
the  Incumbent,  and  by  E.  Jeffers,  his  prede- 
cessor. 

Assuming  the  validity  of  this  deed,  or  as- 
suming that  It  was  at  least  color  of  title,  Al- 
len Hughett  held  possession  of  the  land  by 
himself  and  his  tenants  for  more  than  seven 
years.  After  that  time  he  abandoned  the  pos- 
session, and  subsequently  died. 

It  is  contended  by  the  defendants,  who  are 
his  heirs,  or  the  tenants  of  his  heirs,  that, 
having  acquired  title  by  seven  years'  adverse 
possession,  the  subsequent  abandonment  of 
the  possession  by  Allen  Hughett  did  not  an- 
nul the  title  so  acquired. 

[1]  We  have  no  knowledge  of  any  case  ex- 
actly In  point  In  this  state,  but,  on  principle, 
the  conclusion  is  sound.  The  land  having 
been  previously  granted  by  the  state  to  other 
persons,  seven  years'  adverse  continuous  pos- 
session under  color  of  title  would  pass  title, 
or  toll  the  true  title,  operating  just  as  if  a 
valid  deed  had  been  made,  and  the  subse- 
quent relinquishment  of  possession  could  not 
devest  the  title.  There  are  numerous  cases 
in  other  jurisdictions  that  fully  sustain  this 
conclusion.  Schall  v.  Williams  Valley  R.  Co., 
35  Pa.  191,  203-206;  School  District  v.  Ben- 
son, 31  Me.  381,  52  Am.  Dec.  618;  Austin  v. 
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Bailey,  37  Vt.  219,  .224,  226,  86  Am.  Dec.  703 ; 
Summerfleld  v.  White,  54  W.  Va.  311,  322, 
323,  46  S.  E.  154;  Branch  v.  Baker,  70  Tex. 
190,  7  S.  W.  808 ;  Parham  v.  Dedman,  66  Ark. 
26.  29,  30,  48  S.  W.  673;  Tennessee  O.,  I.  & 
W.  E.  Co.  v.  Linn,  123  Ala.  112,  26  South. 
245,  82  Am.  St  Rep.  108;  Sage  v.  Rndnlck, 
67  Minn.  362,  69  N.  W.  1096;  Allen  v.  Mans- 
field, 82  Mo.  688;  Martin  v.  Martin,  76  Neb. 
335,  107  N.  W.  580,  124  Am.  St  Rep.  815,  14 
Ann.  Cas.  511 ;  I.  C.  R.  R.  Co.  v.  Wakefield, 
173  111.  564,  569,  50  N.  E.  1002;  Carroll  t. 
Rabberman,  240  I1L  450,  452,  88  N.  E.  995; 
Biggs  v.  Riley,  113  Ind.  208,  213,  214,  15  N. 
E.  253.  Our  own  case  of  Phy  v.  Hatfield,  122 
Tenn.  694,  126  S.  W.  105,  135  Am.  St  Rep. 
888, 19  Ann  Cas.  374,  holds  that  a  title  once 
acquired  cannot  be  lost  by  abandonment 
This  is  In  accord  with  an  Intimation  of  the 
court  in  the  earlier  case  of  Boles  v.  Smith,  1 
Shan.  Cas.  149,  152. 

[2]  Still  assuming  that  Allen  Hughett  ac- 
quired title  to  the  tract  before  he  abandoned 
possession  of  it,  defendants  insist  that  it  was 
essential  that  complainant  should  have  se- 
cured an  actual  possession  on  the  special 
tract,  the  200  acres,  as  distinguished  from 
a  possession  upon  some  other  part  of  the 
consolidated  tract  in  order  to  hold  the  status 
of  one  in  possession  of  the  particular  tract 
and  to  enable  them  to  proceed  against  an 
Intruder  in  an  action  of  forcible  or  unlawful 
entry  and  detainer;  that  a  possession  upon 
some  other  part  of  the  consolidated  boundary 
would  not  be  tantamount  to,  or  could  not  be 
effective  as,  a  possession  of  the  particular 
tract  itself. 

The  complainants  controvert  the  point  of 
law,  and  rely  upon  Lleberman  v.  Clark,  6 
Cates  (114  Tenn.)  117,  85  S.  W.  258,  69  L.  B, 
A.  732.  That  case,  it  is  true,  reaffirms  the 
well-recognized  principle  that  where  there 
is  an  actual  possession,  pedis  possessio,  on 
any  part  of  a  tract  of  land,  under  a  paper 
defining  boundaries,  that  possession  is  ex- 
tended by  construction  of  law  to  every  part 
of,  and  throughout  the  boundaries  expressed 
In  the  paper,  spoken  of  in  the  authorities  as 
Ylrtual  possession,  or  effectual  possession, 
and  that  such  possession  is  of  a  higher  grade 
than  the  general  constructive  possession  that 
attends  upon  title  or  Is  incident  to  title  to 
land  where  there  is  no  actual  possession  up- 
on any  part  of  it  But  the  language  used  by 
the  court  must  as  in  all  other  cases,  be  un- 
derstood in  the  light  of  the  facts  set  out  in 
the  opinion.  There  was  no  fact  stated  In 
that  case  indicating  the  existence  of  a  con- 
flicting title,  or  claim  of  title  as  to  any  part 
of  the  land.  The  complainants  in  <that  case 
were  In  actual  possession  of  a  part  of  the 
land  by  having  a  tenant  on  it,  under  an  In- 
strument describing  the  whole  tract,  which 
the  court  held  made  a  virtual  or  effectual 
possession  of  all.  While  complainant  was 
so  in  possession  the  defendant  entered,  and 
began  to  cut  and  remove  timber.  The  court 
held  that  complainant  having  possession  of 


all  of  the  land,  and  so  of  all  of  the  timber 
growing  on  it,  could  maintain  an  action  of 
replevin  for  the  timber  removed  without 
proving  title  to  the  land.  That  case  was  cor- 
rectly decided,  and  the  principles  stated  In 
the  opinion  are  sound,  but  it  has  no  direct 
bearing  on  the  special  phase  of  the  contro- 
versy we  are  now  considering.  It  did  not 
present  the  case  of  an  interference,  or  of 
interlapping  conveyances  or  grants.  The 
principles  applicable  to  that  subject  had 
been  long  settled  in  our  state  in  numerous 
decisions  of  this  court  and  we  entertained' 
no  purpose  to  unsettle  them. 

A  case  exactly  In  point  as  applicable  to 
the  present  controversy,  Is  Elliott  v.  Goal 
&  Coke  Co.,  109  Tenn.  745,  71  S.  W.  749. 

The  complainant  in  that  case,  having  con- 
solidated under  one  deed  all  of  his  lands, 
consisting  of  several  distinct  but  contiguous, 
tracts,  claimed  that  a  possession  anywhere 
upon  such  consolidated  holding  would  ex- 
tend to  every  tract  embraced,  though  other 
people  owned  grants  to  land  lying  within, 
or  partly  within,  the  general  boundary.  The 
court  refused  the  contention,  and  held  in  that 
case,  which  was  ejectment  that  there  must 
be  an  actual  possession  on  some  part  of  the 
special  tract  or  parcel  in  dispute.  The  gen- 
eral rule  long  recognized  and  supported  by 
numerous  coses  is,  of  course,  that  where 
there  are  interlapping  grants  or  conveyances 
there  must  be  an  actual  possession  on  the 
lnterlap  or  disputed  ground  in  order  to  start 
an  adverse  holding  in  respect  thereto.  Na- 
pier v.  Simpson,  1  Tenn.  448;  Talbot  v.  Mc- 
Gavock,  1  Terg.  (9  Tenn.)  269;  Hlghtower 

Smith,  7  Terg.  (15  Tenn.)  500;  Smith  v. 
McCall's  Heirs,  2  Humph.  (21  Tenn.)  163, 
165;  Stewart  v.  Harris,  9  Humph.  (28  Tenn.) 
714,  715;  Tllghman  v.  Baird,  2  Sneed  (34 
Tenn.)  196,  199;  Waddle  v.  Stuart,  4  Sneed 
(36  Tenn.)  534;  Creech  v.  Jones,  5  Sneed 
(37  Tenn.)  631;  Snoddy  v.  Kreutch,  3  Head 
(40  Tenn.)  802,  304;  Foster  v.  Grizzle  & 
Hutchins,  1  Cold.  (41  Tenn.)  534;  Boles  v. 
Smith,  1  Shan.  Cas.  149, 152;  Gainus  v.  Bow- 
man, 10  Heisk.  (57  Tenn.)  602;  Hunter  v. 
Bills,  3  Shan.  Cas.  97;  Coal  Creek  Mining 
Co.  v.  Heck,  15  Lea  (83  Tenn.)  514;  Byrd  v. 
Phillips,  12  Cates  (120  Tenn.)  14,  111  S.  W. 
1109;  Wright  v.  Hurst  14  Cates  (122  Tenn.) 
662,  127  S.  W.  701. 

These  authorities  run  from  our  very 
earliest  down  to  those  of  a  very  recent  date. 

The  point  in  Elliott  v.  Coal  &  Coke  Co. 
is  that  the  consolidation  of  several  tracts 
under  one  deed  does  not  change  the  rule  as 
to  existing  rights  or  claims-.  And  manifest- 
ly so;  otherwise  the  claimant  of  a  small 
tract  in  a  large  general  boundary  embracing 
thousands  of  acres  and  extended  over  many 
miles  would  never  know  when  his  rights  were 
invaded,  and  he  might,  by  lapse  of  time, 
lose  his  land  without  ever  having  a  reason- 
able opportunity  to  learn  that  the  construc- 
tive possession  incident  to  his  title  had  been 
supplanted  by  the  actual  possession  of  an- 


Digitized  by  Google 


344 


191  SOUTHWESTERN  REPORTER 


(Tenn. 


other,  or  1b  any  way  impaired.  The  opposite 
view  would  require  the  owners  of  land  to 
watch  the  records  for  consolidations,  and,  in 
case  of  their  forming,  to  constantly  explore 
wide  areas  for  adverse  holdings — an  in- 
supportable burden.  Moreover,  having  found 
such  holding,  a  house,  or  an  Inclosed  field,  or 
the  like,  at  a  point  remote  from  the  par- 
ticular acreage  claimed  by  himself,  It  is 
Impossible  to  see  how  he  could  Insist  upon  Its 
removal. 

[3]  But  the  principles  stated  do  not  pre- 
clude one  owner  of  several  contiguous  tracts 
from  consolidating  them  all  under  one  bound- 
ary, through  a  proper  conveyance  or  title 
paper,  and  thus'  obtaining  the  benefit  of  the 
rule  that  an  actual  possession  upon  one  part 
of  the  land  extends  by  construction  of  law 
to  the  full  limits  of  the  description  as  shown 
In  the  deed  or  other  conveyance.  Indeed,  It 
is  believed  that  there  are  numerous  large 
tracts  made  up  of  smaller  purchases,  and 
subsequently  consolidated  Into  one  tract. 
It  would  be  a  great  inconvenience,  to  say  the 
least,  and  more  even,  a  hardship,  if  the 
owner  should  be  compelled  to  maintain  an 
actual  seat  upon  the  location  of  each  of  his 
numerous  previously  separate  parcels  as  a 
condition  precedent  to  his  use  of  the  Inex- 
pensive and  efficient  writ  of  unlawful  entry 
and  detainer  against  intruders.  Instead  of 
resorting  to  the  perilous  and  expensive  rem- 
edy of  ejectment,  Inviting  an  assault  on  the 
validity  of  his  own  title.  Such  consolidation 
may  be  had,  with  the  result  that  an  actual 
possession  at  one  point  will  extend  to  the 
limits  of  the  boundary,  in  cases  where  there 
are  in  existence  at  the  time  no  conflicting 
grants,  conveyances,  or  claims;  or,  to  state 
the  point  differently,  such  consolidations  are 
always  allowable  and  lawful,  and  attended 
by  the  useful  incident  as  to  extended  pos- 
session above  indicated,  except  as  against 
conflicting  grants,  conveyances,  or  claims  in 
existence  at  the  date  of  the  consolidation. 

It  Is  perceived  that  in  the  preceding  dis- 
cussion we  have  noted,  in  respect  of  the  pos- 
session of  the  constituents  of  a  consolidated 
tract,  a  distinction  between  claims  la  exist- 
ence against  any  constituent  of  the  consoli- 
dation at  or  prior  to  the  date  of  consolidation 
and  those  originating  afterwards  wholly  un- 
related to  any  prior  claim,  holding,  as  con- 
cerns the  latter,  that  the  intruder  has  no 
Just  right  to  question  the  solidarity  of  the 
combined  tract;  that  he  must  take  it  as  he 
finds  it;  that  as  to  him  it  Is  one  and  in- 
divisible; and  that  as  against  him  the  own- 
er's seat  of  possession  upon  any  part  of  the 
tract  will  extend  to  the  uttermost  limits  of 
the  boundary.  We  deem  it  proper  now  to 
add  the  following  observations  upon  the  sub- 
ject of  possession  in  general  and  possession 
as  a  means  of  obtaining  title  under  the  stat- 
ute of  limitations: 

[4, 1]  Obviously,  when  we  say  one  Is  in 
possession  of  a  tract  of  land  for  himself 
alone,  we  mean  that  he  is  in  the  exclusive 


possession.  This  necessarily  Involves,  too, 
the  thought  that  his  possession  is  adverse  to, 
and  exclusive  of,  the  claims  of  all  other  per- 
sons. But  as  to  what  constitutes  possession 
in  a  given  instance  it  is  sometimes  difficult 
to  determine,  owing  to  the  existence  of  quali- 
fying circumstances.  But  there  are  well-es- 
tablished examples  In  the  reported  cases  of 
approved  possession,  these,  among  others:  A 
house  occupied  or  kept  locked;  a  fenced 
field  with  the  Jnclosure  maintained.  There 
are  also  approved  precedents  extending  the 
effect  of  such  possession  to  the  limits  of  any 
paper  writing  defining  boundaries,  within 
which  boundaries  are  found  such  house  or 
inclosed  field.  Possession  is  a  fact  composed 
of  act  and  intention.  The  act  of  a  casual 
trespasser  who  enters  upon  land  for  a  tem- 
porary purpose,  as,  for  example,  to  hunt,  or 
fish,  is  not  an  act  of  possession,  because  it 
is  lacking  in  the  purpose  to  seize  and  hold, 
while  one  who  enters  and  builds  a  house,  or 
clears  and  fences  a  field,  adds  to  his  act  of 
entry  other  acts  which  show  a  purpose  to 
appropriate  the  land,  and  so  his  act  of  entry, 
thus  followed  up,  becomes  an  act  of  posses- 
sion. The  same  thing  arises  in  a  different 
form  where  one  causes  to  be  conveyed  to 
himself  different  tracts  of  land  by  distinct 
deeds,  or  by  the  same  deed  when  the  tracts 
are  defined  by  distinct  boundaries,  although 
they  adjoin.  In  such  a  case  it  is  held  that 
an  actual  possession  erected  upon  one  of  the 
tracts  is  not  extended  by  construction  of  law 
to  the  other.  Camp  v.  Riddle,  128  Tenn.  294, 
160  S.  W!  844,  Ann.  Cas.  1916G,  145.  The 
act  of  having  the  two  tracts  conveyed  by  sep- 
arate descriptions  indicates  a  purpose  to  hold 
them  apart  as  separate  tracts,  and  to  under- 
take the  legal  consequences  of  that  situation. 
So  a  tract  once  a  separate  whole  or  a  dis- 
tinct entity  may  be  divided  in  such  manner 
that  different  persons  have  acquired  separate 
interests,  and  these  separate  interests  may 
maintain  a  technical  existence  notwithstand- 
ing the  apparent  legal  owner  of  all  the  Inter- 
ests is  one  person.  Where  these  distinct 
rights  remain  unextinguished,  possessing,  it 
may  be,  only  a  technical  potency,  an  obstacle 
persists  to  the  extension  of  an  actual  posses- 
sion on  one  of  the  former  parts  over  all  of 
the  others,  although  the  ownership  of  the 
whole  may  have  passed  by  operation  of  law 
into  one  person.  Such  was  the  case  of  Stew- 
art v.  Harris,  9  Humph.  (28  Tenn.)  714. 
There  It  appeared  that  the  assignee  of  the 
grantee  of  a  tract  of  land  of  1,000  acres  sold 
one-half  of  it  by  metes  and  bounds  to  the 
ancestor  of  plaintiff's  lessors.  Afterwards 
the  whole-  land  was  sold  In  a  body  for  taxes 
to  the  defendant,  who  took  possession  by  a 
tenant,  but  the  possession  was  within  that 
half  of  the  original  grant  not  sold,  and  did 
not  Include  any  part  of  the  half  owned  by  the 
plaintiff,  and  In  controversy  in  the  case,  but 
of  which  the  plaintiff  had  never  taken  actual 
possession.  It  was  held  that,  notwithstand- 
ing the  lapse:  of  the  time  necessary  to  create 
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the  bar  of  the  statute  of  limitations,  the 
plaintiff  was  entitled  to  recover.  The  court, 
commenting  on  this  decision  In  the  subse- 
quent case  of  Oalnus  v.  Bowman,  10  Heisk. 
(57  Tenn.)  000,  003,  said: 

"The  eastern  and  western  moieties  of  the 
original  tract  of  land  in  question  became  from 
the  date  of  the  conveyance  to  Stuart  [in  1903] 
separate  and  distinct  tracts,  and  the  actual 
possession  of  the  eastern  tract  by  the  defendant, 
though  under  a  conveyance  purporting  to  in- 
clude both  tracts,  gave  him  no  constructive  pos- 
session of  the  western  moiety,  because  there 
cannot  be  in  legal  contemplation  a  possession, 
either  actual  or  constructive,  of  the  same  iden- 
tical tract  of  land,  in  two  adverse  claimants,  at 
the  same  tune." 

[I]  Thoroughly  In  line  with  this  Is  the  case 
of  Hunter  v.  Bills,  3  Shan.  Cas.  97.  Both 
are  applications  of  the  greater,  underlying 
principle  that,  when  rights  in  different  per- 
sons have  been  created  as  to  parcels  of  land 
by  the  subdivision  of  a  larger  tract,  it  Is 
not  within  the  power  of  another  In  disregard 
of  the  rights  so  acquired,  to  effect  a  mere 
legal  or  formal  reunion  of  the  parts,  and 
thereafter,  by  establishing  an  actual  posses- 
sion within  one  of  the  former  parts,  make  it 
operative  by  construction  of  law  on  the  other 
divisions  of  the  tract;  that  Is,  the  Intention 
of  the  person  who  effects  a  reunion  of  the 
parts,  with  a  view  to  a  subsequent  possession 
of  a  single  tract,  Is  thwarted  or  restrained  in 
so  far  as  it  Invades,  or  seeks  to  Impair,  rights 
of  possession  already  in  existence  In  respect 
of  the  former  parts.  The  same  general  prin- 
ciple is  operative  where  several  tracts  hither- 
to separate  and  distinct  are  united  under 
one  boundary  by  a  conveyance  appropriate 
to  the  attainment  of  that  result  Existing 
rights  of  third  parties  are  not  disturbed 
thereby.  As  to  them  the  several  tracts  will 
be  considered  still  separate  and  distinct; 
as  to  them  an  actual  possession  upon  one  will 
not  be  extended  by  construction  to  any  other, 
notwithstanding  the  concurring  act  and  inten- 
tion of  the  owner  or  claimant  manifested  by 
the  consolidation  of  several  tracts  Into  one, 
and  the  establishing  of  an  actual  possession 
within  the  consolidated  boundary.  The  nor- 
mal operation  of  such  act  and  intention  Is 
restrained  to  save  rights  already  existing 
in  others.  But  where  there  are  no  such  ex- 
isting rights  the  effect  of  the  consolidation 
will  be  unimpaired,  the  several  parcels  of 
land  drawn  Into  the  formation  of  one  larger 
tract  will  merge  into  the  one,  and  an  actual 
possession  erected  at  any  point  on  the  tract 
so  formed  will,  by  operation  of  law,  be  ex- 
tended to  the  limits  of  the  boundary.  And 
even  when  there  are  such  existing  rights  the 
same  result  will  follow  a  consolidation  as  to 
all  other  persons  except  those  who  claim  the 
existing  rights.  This  solution  is  in  harmony 
with  all  of  our  precedents,  and  effects  a  just 
result 

An  illustration  of  these  principles,  useful 
to  a  degree,  may  be  found  In  some  applica- 
tions of  the  action  of  ejectment  as  adminis- 
tered at  the  common  law;  that  action  sot 


being  as  with  us  one  wholly  to  try  title  (Hub- 
bard v.  Godfrey,  100  Tenn.  150,  47  S.  W.  81), 
but  a  possessory  action  (Kent  C.  J.,  in  Smith 
v.  Lorillard,  10  Johns.  [N.  1.]  338,  355-357); 
and  in  many  respects  like  our  action  of  forci- 
ble entry  and  detainer,  which  likewise  In- 
volves possession,  although  not  title,  or  the 
latter  only  In  an  incidental  way.  This  special 
phase  of  the  matter  is  well  presented  in  an 
excerpt  which  we  take  from  the  opinion  of 
the  Supreme  Judicial  Court  of  Massachusetts 
in  Slater  v.  Rawson,  6  Mete.  (Mass.)  439, 
445.  et  seq.,  in  which  numerous  precedents 
are  cited  and  briefly  quoted,  viz.: 

"It  is  objected  that  the  defendant  never  had 
any  legal  possession  of  the  land  in  question, 
because,  as  his  possession  did  not  amount  to  a 
disseisin,  the  constructive  possession  still  con- 
tinued in  Jacobs,  who  had  the  legal  title.  This 
is  true  as  between  the  defendant  and  Jacobs ; 
for,  if  that  is  a  tortious  possession,  not  amount- 
ing to  a  disseisin,  the  constructive  possession,  as 
between  the  tort-feasor  and  the  party  having 
the  legal  title,  is  considered  as  continuing  in 
him  wbo  has  the  right  But  the  tort-feasor  may. 
nevertheless,  well  maintain  an  action  of  tres- 
pass or  a  writ  of  entry  against  a  stranger  with- 
out titie  for  a  trespass  or  a  disturbance  of  his 
actual  possession ;  and  the  defendant  in  such 
an  action  cannot  defend  on  the  ground  that  the 
plaintiff's  possession  was  the  possession  of  the 
true  owner.  A  party  may  have  a  possession 
which  is  legal  and  valid  against  one  party,  and 
not  against  another.  A  tenant  at  will  may 
maintain  trespass  against  a  stranger,  although 
his  possession  is  the  constructive  possession  of 
his  lessor.  In  an  action  of  trespass  quare  claus- 
um  fregit,  the  defendant  can  never  plead  soil 
and  freehold  in  a  third  person,  without  alleging 
a  license  from  him,  beoanse  a  party  having  ac- 
tual possession,  but  not  the  right  of  possession, 
has  a  good  title  against  a  party  having  none. 

"In  Harker  v.  Birkbeck,  8  Bur.  1556,  the 
plaintiffs  had  possession  under  a  third  person, 
by  virtue  of  an  agreement  not  stamped,  and 
which  therefore  conveyed  no  title;  and  it  was 
held  that  the  plaintiffs,  having  possession,  might 
maintain  trespass  against  any  one  having  no 
right  Upon  the  same  principle  it  has  been  fre- 
quently decided  that  a  'mere  intruder  cannot 
protect  himself  in  his  possession  by  setting 
up  an  outstanding  title  in  a  stranger.  On  this 
ground  it  was  held  in  Jackson  v.  Harder,  4 
Johns.  [N.  Y.]  202  [4  Am.  Dec.  262],  that  a  per- 
son, having  had  possession  of  land  for  eight  or 
ten  years  was  entitled  to  recover  possession 
against  a  mere  intruder.  And  in  Jackson  v. 
Hazen,  2  Johns.  [N.  Y.]  22,  the  plaintiff  recov- 
ered judgment  in  ejectment,  on  a  mere  posses- 
sory title  of  three  years'  continuance,  on  the 
ground  that  a  naked  prior  possession  is  a  suf- 
ficient title  against  a  mere  intruder.  In  Lund  v. 
Parker,  3  N.  H.  50,  Chief  Justice  Richardson 
says:  There  is  no  doubt  that  possession  of 
land  without  tide,  or  color  of  title,  is  sufficient 
evidence  of  a  seisin  in  the  possessor  to  entitle 
him  to  hold  the  land  against  every  person  who 
can  show  no  better  evidence  of  title.  And  this 
principle  is  well  established  in  this  common- 
wealth. In  Newhall  v.  Wheeler,  7  Mass.  189, 
it  was  held  that  actual  possession  was  prima 
facie  evidence  of  a  legal  seisin,  and  that  a  stran- 
ger should  not  be  permitted  to  control  this  evi- 
dence by  proving  the  existence  of  a  trust  estate. 
In  Cutts  v.  Spring,  15  Mass.  137,  it  was  decided 
that  a  grantee  of  land  from  the  commonwealth, 
who  had  taken  possession  of  more  land  than  he 
was  entitled  to  hold  under  his  grant  had  a 
right  to  maintain  trespass  against  a  stranger 
who  entered  without  right.  The  court  there 
say:  'It  is  wholly  immaterial  to  the  defendants 
whether  the  location  covered  more  land  than  the 
terms  of  the  grant  would  warrant   The  plain- 
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tiffs  were  seised  as  well  as  possessed,  in  regard 
to  ever;  one  but  the  commonwealth,  who  might 
or  might  not  reclaim  part  of  the  land  located,  as 
not  conveyed.'  In  Cook  v.  Rider,  16  Pick. 
[Mass.]  188,  it  appeared  that  the  plaintiff  had 
no  title  to  the  locus,  except  by  entry  on  a  va- 
cant lot,  incapable  of  cultivation,  and  by  driv- 
ing down  Btakes  around  the  exterior  lines  of  the 
lot,  and  by  erecting  saltworks  on  a  portion  of 
the  land.  And  it  was  held  that  the  plaintiff 
had  a  sufficient  possession  to  maintain  trespass 
against  a  stranger,  who  entered  without  right. 
But  such  a  possession  manifestly  was  not  a  dis- 
seisin of  the  true  owner.  The  Bame  principle  is 
laid  down  in  Spurr  v.  Bartholomew,  2  Mete. 
[Mass.]  485,  48b.  So  in  a  case  decided  in  1838 
or  1839,  Jackson  v.  Worcester  Railroad  (not  re- 
ported), it  was  held  that  the  demandant  was  en- 
titled to  recover  the  premises  on  his  title  by  pos- 
session, although  the  possession  was  not  such 
as  would  constitute  a  disseisin  of  the  true  own- 
er. After  this  decision  the  tenants,  on  a  mo- 
tion for  a  new  trial,  proved  that  they  had  de- 
rived title  to  a  portion  of  the  demanded  premises 
from  the  true  owner,  and  as  to  that  portion  it 
was  finally  decided  that  the  demandant  had  ac- 
quired no  title  by  disseisin,  and  could  not  main- 
tain his  action." 

In  accord  are  Smith  v.  Lorillard,  supra, 
and  First  Parish  in  Shrewsbury  v.  Smith, 
14  Pick.  (31  Mass.)  297.  In  closing  the  opin- 
ion in  the  case  last  cited,  Chief  Justice  Shaw 
said: 

"If  a  lawful  owner  in  whom  ihe  legal  title 
remains  chooses  to  interfere  and  set  up  his 
legal  claims,  the  law,  in  consistency  with  its 
own  rules  in  regard  to  the  transmission  of  title, 
may  be  compelled  to  admit  his  claim.  But,"  he 
pertinently  inquires,  "if  such  owner,  upon  con- 
siderations of  propriety,  equity,  and  conscience, 
chooses  to  acquiesce,  and  permit  the  party  in 
possession  to  retain  that  possession,  notwith- 
standing any  defect  of  title,  by  what  rule  of 
law,  of  equity,  or  sound  policy  can  a  mere  stran- 
ger be  allowed  to  interfere  and.  by  his  own  act 
violate  the  actual  and  peaceable  possession  of 
another,  and  thereby  compel  him  to  disclose  a 
title  in  the  validity  or  invalidity  of  which  such 
stranger  has  no  interest?" 

In  Hubbard  v.  Godfrey,  supra,  this  court, 
speaking  through  Mr.  Justice  McAlister,  re- 
ferred to  some  of  the  foregoing  cases,  and  to 
others  having  the  same  bearing,  and  did 
not  disapprove  them  as  applying  to  a  posses- 
sory action,  but  said  they  could  not  apply 
to  an  ejectment  case  in  Tennessee,  because 
under  our  practice  such  a  case  always  involv- 
es a  controversy  over  the  legal  title. 

[7]  It  is  perceived  that  the  consideration 
we  have  given  the  case  before  us  is  based  up 
to  this  point  on  the  assumption  that  possibly 
Allen  Hughett  had  acquired  title  to  the  200 
acres  either  through  the  tax  deed  made  to 
him  by  Thompson  and  Jeffers,  or  under  the 
statute  of  limitations  operating  through  that 
deed  as  a  color  of  title.  The  point  is  import- 
ant, as  previously  Intimated  in  reaching  a 
conclusion  on  the  evidence  as  to  complainant's 
possession  of  the  200  acres.  If  Allen  Hughett 
acquired  title  under  either  method,  even 
though  he  subsequently  abandoned  his  posses- 
sion of  the  land,  the  complainant,  in  order 
to  establish  possession  as  against  his  heirs  at 
law,  or  claimants  under  that  title,  must  show 
an  actual  entry  upon  and  seat  of  possession 
on  some  part  of  the  200  acres,  on  the  princi- 
ples previously  stated,  since  his  title,  not  lost 


by  his  abandonment  of  possession,  but  de- 
scending to  his  heirs  at  law,  would  remain 
as  a  conflicting  claim.  But  If  Allen  Hughett 
never  acquired  any  title,  but  only  maintained 
possession  for  a  series  of  years,  less  than 
20,  not  under  color  of  title,  then,  upon  his 
abandonment  of  that  possession,  all  of  his 
rights  ceased,  and  nothing  in  respect  of  that 
land  descended  to  bis  heirs,  and  an  entry  up- 
on the  land  by  his  heirs  could  be  of  no  great- 
er moment  than  that  of  any  other  stranger 
upon  land  already  in  possession,  and  the 
complainants  could  show  possession, by  show- 
ing the  establishment  of  a  seat  of  possesslo 
anywhere  within  the  consolidated  tract;  the 
defendants  having  entered  upon  the  land 
after  the  consolidation  was  effected. 

[S]  Therefore  the  question  now  to  be  ex- 
amined is  whether  the  tax  deed  referred  to 
either  conveyed  an  estate  in  fee,  or  purported 
to  convey  such  estate.  We  answer  that  it 
did  neither.  Carlinda  Bowling  had  no  title ; 
she  was  only  the  widow  of  Tom  Bowling, 
who  owned  the  land  and  died,  on  the  hap- 
pening of  which  event  the  title  descended  to 
his  heirs.  At  most,  she  owned  a  dower  or 
life  interest,  and  she  is  now  dead.  The  dee* 
did  not  purport  to  convey  an  estate  in  fee, 
but  only  such  interest  as  the  tax  collector 
was  authorized  to  pass  by  statute,  after  sale 
made.  This  was  merely  the  interest  of  Car- 
linda Bowling.  The  matter  Is  controlled  by 
section  641  of  the  Code  of  1868.  That  section 
declares  that  "the  same  [the  deed  of  the  col- 
lector] shall  be  good  and  effectual  between 
the  parties."  Therefore,  the  deed  purporting 
to  convey  only  such  interest  as  Carlinda 
Bowling  had,  and  she  not  having  an  estate  in 
fee,  it  did  not  purport  to  convey  an  estate  In 
fee,  and  was  not  color  of  title.  Of  course, 
the  tax  deed,  even  though  void,  if  it  purport- 
ed to  convey  an  estate  in  fee,  would  be  good 
as  color  of  title,  as  shown  In  Iron  Co.  v. 
Schwoon,  124  Tenn.  176,  135  S.  W.  785: 
Stewart  v.  Harris,  2  Swan  (32  Tenn.)  656; 
Sampson  v.  University,  2  Swan  (32  Tenn.) 
600;  Love  v.  Shields,  3  Yerg.  (11  Tenn.)  405. 
But  the  deed  before  us  had  no  such  purport. 
We  may  add  that,  whatever  change  subse- 
quent statutes  may  have  made,  the  rule  un- 
der the  Code  of  1858  was  as  we  have  stated 
it,  that  the  sale  of  land  for  taxes  assessed 
against  the  life  tenant  covered  only  his  in- 
terest, and  not  the  fee.  Stovall  v.  Austin, 
16  Lea  (84  Tenn.)  700,  701,  706,  708,  709; 
Ferguson  v.  Quinn,  13  Pickle  (97  Tenn.)  46, 
36  S.  W.  576,  33  L.  R.  A.  688. 

[9]  Having  determined  that  Allen  Hughett 
acquired  no  interest  in  the  land,  it  follows 
that  the  defendants  did  not,  in  law,  enter  up- 
on the  200  acres  in  controversy  as  his  heirs 
at  law,  but  only  as  strangers.  They  have 
therefore  no  right  to  question  the  consolida- 
tion of  the  several  tracts  into  one,  made  be- 
fore their  entry,  or  insist  that  an  actual  pos- 
session must  be  shown  by  complainants  at 
some  point  on  the  200  acres  prior  to  their  en- 
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try,  on  it  They  were  simply  Intruders  on  the 
land  without  previous  claim  of  any  kind,  and 
were  bound  to  take  the  tract  as  they  found 
it,  one  large  tract  of  12,000  acres  covered  In 
one  boundary.  As  to  such  intruders  an  actu- 
al possession  upon  any  part  of  the  consoli- 
dated boundary  would  extend  to  its  limits, 
as  shown  in  the  deed  defining  the  boundary. 

The  great  controversy  on  the  facts  has 
been  waged  over  the  question  whether  the 
complainant  had  succeeded  in  showing  It  had 
an  actual  possession  within  the  200  acres 
when  defendants  entered  upon  it.  It  is  not 
denied,  as  we  understand  the  record,  that 
complainant  has  sufficient  evidence  showing 
the  existence  of  actual  possessions  upon  oth- 
er parts  of  the  12,000  acres.  The  chancellor 
seems  to  have  found  such  actual  possessions 
upon  other  parts  of  the  large  boundary,  while 
the  Court  of  Civil  Appeals  found  such  posses- 
sion within  the  200  acres.  In  this  condition 
of  the  two  holdings  the  defendant  Insists 
there  is  no  concurrent  finding  on  the  question 
of  possession,  and  that  it  remains  at  large 
for  the  decision  of  this  court,  while  the  com- 
plainant contends  for  the  opposite  view. 
Governed  by  the  principles  already  stated,  we 
incline  to  the  defendants'  view  on  this  par- 
ticular point;  but  we  do  not  regard  it  as  of 
any  special  moment,  because  an  actual  pos- 
session, as  we  have  already  held,  at  any 
point  within  the  large  boundary  by  the  com- 
plainant, at  the  time  defendants  intruded, 
would  extend  to  the  limits  of  the  boundaries 
of  the  12,000  acres,  and  would  justify  the 
complainant  in  resorting  to  the  writ  of  forci- 
ble entry  and  detainer,  to  put  them  off. 

[It]  The  defendants,  however,  contend 
that,  even  if  the  evidence  of  the  complainant 
as  to  possession  on  other  parts  of  the  whole 
tract  shall  prevail,  still  there  can  be  no  re- 
covery, because  the  200  acres  is  a  part  of 
two  grants  to  Eastland,  and  that  the  com- 
plainant has  not  proven  an  actual  possession 
on  any  part  of  these  Eastland  grants.  The 
complainant  contends  strenuously  that  such 
proof  has  been  made.  In  the  view  we  take 
of  the  case,  on  the  principles  already  stated, 
the  question  is  not  material.  No  claimant 
under  the  Eastland  grants  is  before  the  court, 
and  defendants,  wholly  unrelated  to  these 
grants,  cannot  make  the  question.  It  is  not 
like  the  defense  of  outstanding  title  in  eject- 
ment The  rationale  of  that  defense  In  an  ac- 
tion of  ejectment  is  that  the  plaintiff  in  such 
an  action  must  succeed  on  the  strength  of  his 
own  title,  not  on  the  weakness  of  that  of  the 
defendants,  and  in  our  practice  must  exhibit 
a  perfect  title.  If  the  true  title  be  outstand- 
ing in  a  third  party,  the  plaintiff  has  failed 
to  carry  the  burden  which  the  law  imposes. 
The  rule  does  not  apply  to  suits  of  forcible 
entry  or  unlawful  entry  and  detainer.  Pos- 
session is  the  foundation  of  such  an  action, 
and  the  question  of  title,  all  of  our  cases  on 
the  subject  agree,  arises  only  as  an  incident- 
al matter.  It  is  true  we  have  long  held,  as 
above  seen,  that  where  there  are  conflicting 


claims  of  title,  actual  possession  of  a  part  of 
a  whole  tract  outside  of  the  Interference  or 
conflict  will  not  be  extended  by  construction 
to  cover  the  point  of  conflict  or  lnterlap,  but 
that  to  affect  the  lnterlap  the  possession 
must  be  within  it ;  yet  as  we  have  held,  this 
has  reference  only  to  persons  claiming  under 
such  interfering  title  papers  or  interlaps,  and 
not  to  strangers  thereto. 

However,  as  to  the  two  Eastland  grants  re- 
ferred to  (Nos.  21917  and  22268),  we  think 
the  evidence  shows  that  complainant's  pos- 
sessions, known  as  the  Dock  Bowlin  posses- 
sion and  the  Lick  Cave  possession  and  the 
Alf  Gibson  possession  of  part  of  his  house, 
and  near  to  it  are  within  the  former,  and 
that  known  as  the  Cave  field  possession  is 
within  the  latter.  Therefore,  even  under  de- 
fendants' contention,  the  Eastland  grants 
would  interpose  no  obstacle  to  complainant's 
action. 

The  two  possessions  last  mentioned  also 
lie  within  the  so-called  Alien  Hughett  tract, 
and  this  fact  would  solve  the  question  against 
defendants  if  there  were  any  such  tract,  but, 
as  we  have  found  and  held  on  the  grounds 
stated  supra  that  Alf  Hughett's  claim  was 
not  under  color  of  title,  and  so  did  not  exist 
when  defendants  entered  upon  the  land  in 
controversy  as  his  heirs  or  tenants  of  his 
heirs,  the  fact  is  immaterial. 

[1 1, 1 2]  It  is  insisted  that,  since  one  Alf  Gib- 
son was  complainant's  tenant  the  suit  should 
have  been  brought  in  his  name.  It  is  suffi- 
cient to  say  on  this  subject  that  he  is  dead, 
and  bis  heirs  have  been  made  complainants. 
Shan.  Code,  \  5118,  and  see  section  63.  In 
addition,  as  to  all  the  land,  the  lessor  re- 
served a  concurrent  right  of  possession  with 
the  tenant.  There  was  leased  to  Gibson  all 
of  the  cleared  land  "on  the  tract  known  as 
the  Bowlin  survey"  with  the  right  to  take 
the  crops  therefrom,  but  there  was  Imposed 
on  him  the  duty  of  keeping  in  charge  all  of 
the  12,000  acres,  keeping  off  trespassers, 
keeping  up  lnclosures,  and  reporting  to  the 
landlord  from  time  to  time.  But  the  landlord 
reserved  the  right  to  enter  upon  the  land,  or 
any  part  of  it,  at  any  time  desired,  and  for 
any  uses  desired.  Under  such  an  Instru- 
ment the  so-called  tenant  held  possession  for 
the  owner  rather  in  the  capacity  of  a  serv- 
ant or  agent  than  in  the  relation  exclusively 
of  a  tenant  and  the  suit  might  well  have 
been  brought  In  the  name  of  the  landlord 
alone.  At  all  events  it  was  well  brought  in 
the  name  of  both,  or  in  the  name  of  the 
landlord  and  the  heirs  of  the  tenant  the  lat- 
ter being  dead.  We  add  that  Harry  Bowlin, 
as  agent  of  the  complainants,  was  in  charge 
of  the  lands  as  the  Immediate  superior  of 
Alf  Gibson,  the  latter  reporting  to  him,  Bow- 
lin also  himself  having  oversight  of  the  lands, 
and  going  over  them  from  time  to  time  to 
see  that  lnclosures  were  kept  up,  and  that 
trespassers  were  kept  off.  He  was  also  by 
amendment  brought  In  as  a  party  complain- 
ant in  the  bill  along  with  the  heirs  of  Alf 
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Gibson  and  the  complainant  company.  It  Is 
Insisted,  however,  that  there  Is  no  evidence 
that  the  persons  mentioned  as  heirs  of  Alf 
Gibson  were  In  fact  such.  We  think  the 
terms  of  the  amending  order  preclude  any 
inquiry  upon  this  subject.  It  was  so  framed 
as  to  state  as  a  fact  that  they  were  his  heirs, 
and  no  objection  was  made  to  it.  As  to  pos- 
session by  servants  or  agents  the  law  in  this 
state  Is  clear.  Jones  v.  Perry,  10  Yerg.  (18 
Tenn.)  59,  81,  30  Am.  Dec.  430. 

On  the  grounds  and  for  the  reasons  stated, 
we  are  of  the  opinion  that  there  was  no  er- 
ror in  the  decree  of  the  Court  of  Civil  Ap- 
peals in  this  case,  and  It  Is  therefore  af- 
firmed. 


THOMAS  &  TURNER  v.  NATIONAL  CON- 
SERVATION EXPOSITION  CO.  et  al 
M.  P.  ROURKE  CO.  et  al.  v.  SAME. 

(Supreme  Court  of  Tennessee.    Jan.  12,  1917.) 

1.  Mechanics'  Liens  ®=> 247— Improvement 
by  Lessee—  Statute—  "Supebiob  Titles." 

Plaintiffs  having  constructed  improvements 
for  assignee  of  lease  which  provided  that  all 
improvements  should  belong  to  lessor  at  ez- 

Eiration  of  lease,  and  that  property  should  not 
e  subjected  to  lien,  knowing  of  lessor's  title, 
could  not  remove  improvements  to  satisfy  me- 
chanics' lien  under  Shannon's  Code,  §  3631, 
amended  by  Acts  1889,  c.  103,  |  2,  providing 
for  such  removal  where  work  was  done  in  ig- 
norance of  parties'  disability,  "or  in  other  cases 
of  suberior  titles  or  liens." 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  {  432 ;  Dec  Dig.  <8=»247. 

For  other  definitions,  see  Words  and  Phrases, 
Superior  Lien.] 

2.  Mechanics'  Liens  <3=>247— Improvements 
bt  Tenant— Removal. 

The  fact  that  president  of  the  lessor  com- 
pany was  an  officer  of  the  lessee  company  and 
knew  of  improvements  made  for  lessee  by  plain- 
tiffs, having  done  nothing  to  mislead  the  par- 
ties, and  his  actions  being  consistent  with 
lease,  does  not  entitle  plaintiffs,  who  knew  of 
the  lessor's  superior  title,  to  remove  the  im- 
provements under  Shannon's  Code,  §  3531,  as 
amended  by  Acts  1889,  c.  103,  5  2. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  J  432;  Dec.  Dig.  «$=>247.] 

Appeal  from  Chancery  Court,  Knox  Coun- 
ty; Will  D.  Wright,  Chancellor. 

Suits  by  Thomas  &  Turner  and  M.  F. 
Rourke  Company  and  others  against  the  Na- 
tional Conservation  Exposition  Company  and 
others.  Decrees  for  complainants,  and  de- 
fendant Railway  &  Light  Company  appealed 
to  Court  of  Civil  Appeals,  which  dismissed 
the  bills  of  complainants  Thomas  &  Turner, 
L.  A.  Galyon,  and  Claiborne  &  Brooks  as  to 
defendant  Railway  &  Light  Company,  and 
modified  decree  as  to  complainant  Guaranty 
Electric  Company,  and  affirmed  decree  as  to 
complainant  »1.  F.  Rourke  Company,  and 
complainants  appeal.  Reversed  in  part,  and 
in  part  affirmed. 

Green,  Webb  te  Tate,  of  Knoxville,  for 
Thomas  &  Turner.  Cates  &  Price  and 
Wright  &  Jones,  all  of  Knoxville,  for  Nation- 


al Conservation  Exposition  Co.  and  others. 
Chas.  H.  Smith  and  James  M.  Meek,  both  of 
Knoxville,  for  M.  F.  Rourke  Co.  Comtek, 
Frantz,  McConnell  &  Seymour,  of  Knoxville, 
for  L.  A.  Galyon.  Fowler  &  Fowler  and 
Paris  A.  Haynes,  all  of  Knoxville,  for  Clai- 
borne &  Brooks.  W.  E.  Drummond,  of  Knox- 
ville, for  Guaranty  Electric  Co. 

LANSDEN,  J.  The  various  complainants 
in  this  case  instituted  separate  suits  in  the 
chancery  court  at  Knoxville,  which  were 
afterwards  consolidated,  for  the  purpose  of 
recovering  balances  due  upon  contracts  for 
the  construction  of  certain  buildings  and  the 
addition  of  Improvements  to  others,  In  Chil- 
howee  Park  for  the  National  Conservation 
Exposition  Company.  The  lands  upon  which 
the  buildings-  and  improvements  were  made 
are  the  property  of  the  railway  and  light 
company,  and  are  owned  and  used  by  It  for 
park  purposes.  The  question  for  considera- 
tion by  this  court  is  the  right  of  the  various 
complainants  to  remove  the  buildings  con- 
structed and  the  Improvements  made  thereon 
to  secure  the  unpaid  balance  of  the  contract 
price. 

There  were  decrees  below  in  favor  of  each 
complainant  for  the  balance  due  against  the 
exposition  company,  from  which  no  appeal 
has'  been  taken.  The  chancellor  also  decreed 
the  Guaranty  Electric  Company  a  lien  on  the 
leasehold  interest  of  the  exposition  company 
in  the  lands  in  question.  He  also  decreed 
that  certain  complainants  had  the  right  to 
remove  all  materials  furnished  upon  the  ex- 
ecution of  bonds  to  save  the  railway  and 
light  company  harmless  from  all  damages 
by  reason  of  said  removal.  From  this  de- 
cree the  railway  and  light  company  appealed 
to  the  Court  of  Civil  Appeals.  That  court 
dismissed  the  bills  of  Thomas  &  Turner,  L. 
A.  Galyon,  and  Claiborne  &  Brooks  as  to 
the  Knoxville  Railway  ft  Light  Company, 
holding  that  these  complainants  were  not 
entitled  to  the  right  of  removal.  It  modi- 
fled  the  decree  of  the  chancellor  as  to  the 
Guaranty  Electric  Company  In  so  far  as  it 
awarded  it  a  lien,  but  affirmed  his  decree 
granting  it  the  right  of  removal.  It  also 
affirmed  the  decree  of  the  chancellor  In  all 
respects  as  to  the  M.  F.  Rourke  Company. 

The  facts,  so  far  as  pertinent  to  the  points 
determined  in  this  opinion,  are  as  follows: 

The  railway  and  light  company  is  operat- 
ing a  street  car  system  in  the  city  of  Knox- 
ville, and  in  connection  with  its  street  rail- 
way has  heretofore  owned,  and  operated  the 
pleasure  park  known  as  Chilhowee  Park. 
Prior  to  the  acquisition  of  this  park,  the 
street  railway  executed  a  deed  of  trust  to  the 
Standard  Trust  Company  on  all  of  its  prop- 
erty, and  all  of  its  after-acquired  property, 
to  secure  bonds  aggregating  13,000,000.  A 
corporation  known  as  the  Knoxville  Park 
Association  owned  the  park  prior  to  May  11, 
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1911,  and  on  that  day  It  conveyed  this  park 
to  the  railway  and  light  company.  This  deed 
was  recorded  on  the  same  day.  Afterwards 
the  railway  and  light  company  executed  a 
second  deed  of  trust  on  all  of  its  property, 
Including  the  park,  to  the  Guaranty  Trust 
Company  of  New  York  to  secure  a  bond  issue 
of  $10,000,000.  This  deed  of  trust  was  record- 
ed in  Knox  county  June  1,  1911.  The  in- 
debtedness secured  by  this  last  deed  of  trust 
was  outstanding  and  unpaid  on  the  property 
of  the  railway  company,  including  the  park, 
at  the  time  the  railway  company  executed 
the  lease  to  the  exposition  company. 

Before  it  conveyed  the  lands  to  the  railway 
company  the  Knoxville  Park  Association  ex- 
ecuted a  lease  to  W.  M.  Goodman,  which, 
among  other  things,  contained  the  following: 

"It  is  also  agreed  that  at  the  expiration  of 
this  lease,  or  at  the  expiration  of  any  renewal 
thereof,  the  buildings  and  improvements  erect- 
ed and  made  hereunder,  shall  likewise  be  and 
become  the  property  of  the  companies." 

It  also  provided  that  the  buildings  and  im- 
provements provided  for  under  the  lease 
must  be  satisfactory  to  the  lessors  in  char- 
acter, design,  size,  and  location.  Goodman 
assigned  all  of  his  interest  in  the  foregoing 
lease  to  the  Appalachian  Exposition  Com- 
pany on  November  12,  1909.  This  assign- 
ment, together  with  the  lease,  was  recorded 
In  Knox  county,  November  26,  1909.  After- 
wards the  name  of  the  Appalachian  Exposi- 
tion Company  was  changed  by  amendment  of 
its  charter  to  that  of  National  Conservation 
Exposition  Company.  This  last  company, 
on  August  15, 1912,  entered  into  an  addition- 
al lease  or  contract  with  the  railway  com- 
pany. This  lease,  among  other  things,  con- 
tained the  following: 

"And  whereas,  the  National  Conservation  Ex- 
position Company  has  applied  to  the  Knoxville 
Hallway  &  Light  Company  for  permission  to 
erect  other  buildings  upon  said  leased  premises, 
to  wit:  In  Chilhowee  Bark  upon  the  same  terms 
and  conditions  and  with  the  same  rights  and 
privileges  with  reference  to  said  new  buildings 
as  exists  between  the  parties  with  reference  to 
the  buildings  already  erected  upon  said  lease- 
hold. 

"Now,  therefore,  in  consideration  of  the  prem- 
ises the  said  Knoxville  Railway  &  Light  Com- 
pany, party  of  the  first  part,  does  hereby  grant 
to  the  National  Conservation  Exposition  Com- 
pany the  right  and  privilege  to  erect  other  and 
additional  buildings  upon  said  leasehold  within 
five  years  from  this  date  at  its  exclusive  ex- 
pense, but  only  upon  such  sites  as  the  party  of 
the  first  part  shall  designate  for  such  build- 
ing and  only  after  the  party  of  the  first  part 
shall  have  approved  plans  for  the  buildings  to 
be  erected,  provided  that  in  the  .erection  of 
■aid  buildings  said  lessee  shall  make  no  agree- 
ments with  contractors,  furnishers  of  material 
or  laborers  In  the  name  of  the  Knoxville  Rail- 
way &  Lieht  Company,  and  provided  that  said 
lessee  shall  erect  said  buildings  af  its  own  ex- 
pense and  shall  not  in  any  way  contract  for 
the  erection  of  said  buildings  so  as  to  give  the 
contractors,  furnishers  of  material,  or  laborers 
engaged  in  the  work  a  lien  upon  said  new  build- 
ings or  the  land  whereon  said  buildings  shall  be 
erected;  and  provided,  further,  that  when  said 
buildings  shall  have  been  erected  that  the  same 
•hall  be  owned  and  controlled  by  the  lessors 
and  the  lessee  in  the  same  manner  to  the  same 


extent  and  subject  to  the  same  conditions  now 
applicable  to  the  buildings  that  were  erected 
on  said  leased  premises  by  the  Appalachian  Ex- 
position Company  under  the  terms  of  said 
lease  contract/' 

The  foregoing  lease  was  recorded  in  Knox 
county,  October  8,  1912. 

The  exposition  company,  successor  of  the 
Appalachian  Exposition  Company,  desired  to 
continue  an  exposition  at  Knoxville  for  the 
purpose  of  exhibiting  the  products  of  what 
is  generally  termed  "the  Appalachian  sec- 
tion." To  this  end  it  desired  to  erect  certain 
buildings  in  the  Chilhowee  Park,  and  made 
contracts  with  the  complainants  for  that 
purpose. 

On  August  23,  1912,  complainants  Thomas 
ft  Turner  entered  Into  a  contract  in  writing 
with  the  exposition  company  to  erect  what 
Is  known  as  the  "Land  and  Auditorium 
Building"  in  the  Chilhowee  Park,  for  which 
they  were  to  be  paid  by  the  exposition  com- 
pany the  sum  of  $31,930.  They  were  paid 
the  sum  of  $27,430  which  left  a  balance  due 
them  on  their  contract  from  the  exposition 
company  of  $4,500,  for  which  they  have  filed 
the  bill  in  this  case  and  seek  the  right  of  re- 
moval. 

On  April  23,  1913,  complainant  Galyon  en- 
tered into  a  contract  in  writing  with  the 
exposition  company  to  erect  what  is  known 
as  the  "Southern  States  Building"  on  the 
park  property  for  the  sum  of  $20,834.  There 
were  some  extras  on  this  building,  which, 
added  to  the  contract  price,  aggregated  $22,- 
846.43.  This  complainant  was  paid  by  the 
exposition  company  the  sum  of  $17,000,  leav- 
ing a  balance  due  him  of  $5,876.43. 

Complainants  Claiborne  ft  Brooks  entered 
into  a  written  contract  with  the  exposition 
company  to  erect  what  is  known  as  the  "East 
Tennessee  Building"  for  the  sum  of  $10,834.- 
63,  upon  which  they  have  been  paid  $9,880, 
leaving  a  balance  due  them  of  $1,317.23. 
And  on  the  same  day  they  entered  into  an 
additional  contract  for  the  remodeling  of  the 
Knox  County  Building  at  the  price  of  $3,457.- 
24.  This  building  bad  been  erected  some 
time  prior  to  this  contract,  and  the  complain- 
ants named  were  to  remodel  It  They  were 
paid  by  the  exposition  company  the  sum. of 
$2,000  for  remodeling  this  building,  leaving 
a  balance  due  them  of  $2,027.93.  It  seems 
there  was  some  extra  work  done  on  this  con- 
tract, but  the  exact  amount  is  not  material. 

On  May  24,  1913,  the  complainant  Guar- 
anty Electric  Company  entered  into  a  writ- 
ten contract  with  the  exposition  company  to 
install  the  electrical  apparatus  for  the  Knox 
County  Building  just  referred  to,  for  the 
sum  of  $328,  and  on  the  same  day  this  com- 
plainant entered  into  another  contract  to  in- 
stall all  the  electrical  apparatus  needed  in 
the  Southern  States  Building  for  the  sum  of 
$8,780.  There  was  perhaps  some  extra  work 
done  by  it,  and  the  balance  now  claimed  Is 
$1,153.15. 

M.  F.  Rourke  Company  contracted  with 
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the  exposition  company  in  writing  to  do  cer- 
tain plumbing  in  the  different  buildings  on 
the  property  which  amounted  in  ail  to  $1,- 
652.35.  This  complainant  was  paid  $445  by 
the  exposition  company,  leaving  a  balance 
due  of  $1,201.20. 

[1]  Upon  these  facts  the  question  for  de- 
termination is  whether  the  complainants  are 
entitled  to  remove  the  fixtures  and  buildings 
erected  by  them  in  default  of  payment  of 
the  balances  due  by  the  exposition  company 
and  the  railway  and  light  company.  It  is 
apparent  that  no  substantial  relief  can  be 
recovered  against  the  exposition  company. 
It  was  stated  at  the  bar  that  this  company 
had  forfeited  its  lease  and  gone  out  of  busi- 
ness. It  doubtless  has  no  assets  with  which 
to  pay  complainants'  claims.  There  can  be 
no  question  but  what  all  of  the  complain- 
ants, except  Thomas  and  Turner,  had  knowl- 
edge that  the  Chllhowee  Park  property  was 
owned  by  the  railway  and  light  company, 
and  that  the  exposition  company  was  oper- 
ating under  some  arrangement  with  the  rail- 
way and  light  company.  Mr.  Thomas,  of  the 
last-named  complainants,  says,  In  a  general 
way,  that  he  did  not  know  of  the  arrange- 
ment between  the  exposition  company  and 
the  railway  and  light  company,  but  on 
cross-examination  he  does  admit  that  he 
knew  that  the  park  property  upon  which  he 
erected  the  building  belonged  to  the  street 
railway  company.  He  says  that  he  made  no 
investigation  of  the  records  or  otherwise  to 
ascertain  Just  what  the  rights  of  the  exposi- 
tion company  were  to  erect  a  building  on 
the  property  of  the  street  railway  company. 
The  other  complainants  admit  that  they 
knew  the  park  property  belonged  to  the  rail- 
way company,  and  some  of  them  knew  .that 
the  exposition  company  was  operating  under 
a  lease.  But  we  think  It  cannot  be  success- 
fully disputed  that  all  of  the  complainants 
knew  that  the  real  estate  upon  which  they 
were  erecting  the  buildings  belonged  to  the 
railway  and  light  company,  and  that  they 
had  made  contracts  to  erect  them  with  the 
exposition  company.  It  is  not  denied  but 
what  the  Appalachian  Exposition  Company, 
the  National  Conservation  Exposition  Com- 
pany, and  the  railway  and  light  company  are 
separate  and  distinct  corporate  entitles. 
They  are  such  In  fact,  and  they  were  so 
dealt  with  by  the  complainants;  that  is  to 
say,  the  complainants  made  their  contracts 
with  the  exposition  company,  and  have  no 
relationship  whatever  with  the  railway  and 
light  company  except  such  as  is  claimed  un- 
der the  statute  to  be  hereafter  discussed. 

It  is  proper  to  state  that  the  president  of 
the  railway  and  light  company  was  an  of- 
ficer and  director  of  the  exposition  company, 
and  he  knew  that  the  complainants  were 
erecting  the  buildings  upon  the  property  Of 
the  railway  and  light  company  under  con- 
tracts with  the  exposition  company.  It  is 
claimed  by  the  complainants  that  the  rail- 


way and  light  company  Is  estopped  by  virtue 
of  this  fact 

The  original  mechanic's  lien  statute  Is 
found  in  Shannon's  Code,  §  3531,  and  pro- 
vides for  a  lien  upon  real  estate  upon  which 
a  house  has  been  constructed,  built,  or  re- 
paired, or  fixtures  or  machinery  furnished  or 
erected,  or  improvements  made  by  special  con- 
tract with  the  owner  or  his  agent  It  was 
early  held  in  this  state,  in  construing  the 
statute  referred  to,  that  the  owner  of  a 
leasehold  estate  is  an  owner  within  the 
meaning  of  the  statute,  and  a  mechanic's 
lien  will  attach  to  and  may  be  enforced 
against  such  an  .estate  In  the  hands  of  the 
lessee  or  his  assignee.  Alley  &  Bush  v.  La- 
nier, 1  Cold.  540;  Kay  v.  Smith,  10  Helsk. 
43;  Burr  v.  Graves,  4  Lea,  554;  Daniel  v. 
Weaver,  5  Lea,  392 ;  Steger  v.  Refrigerating 
Co.,  89  Tenn.  456,  14  S.  W.  1087,  11  L.  R.  A. 
580.  It  was  also  held  that  the  contractor 
making  the  Improvements  under  a  contract 
with  the  lessee  alone  did  not  have  a  lien 
upon  the  property  of  the  lessor  for  the  im- 
provements made  upon  the  land.  Reed  v. 
Estes,  113  Tenn.  204,  80  S.  W.  10SC.  See 
Jones  on  Liens,  vol.  2  (3d  Ed.)  §  12S0. 

In  this  state  of  the  law  the  Legislature, 
by  chapter  103,  {  2,  of  the  Acts  of  1889, 
amended  the  mechanic's  lien  law  so  as  to 
provide  as  follows: 

"Be  it  further  enacted,  that  section  1,  of  the 
act  of  the  Legislature  of  1881,  chapter  67,  above 
referred  to  in  the  caption  of  this  act,  shall  be 
amended  so  as  to  provide  that  if  the  work  or 
improvement  or  materials  be  furnished  for  work 
done  on  the  lands  of  any  married  woman,  who 
has  not  signed  the  contract  or  agreement  in 
writing,  as  provided  in  section  '1  of  the  said 
act  of  1881,  chapter  67,  and  in  ignorance  on  the 
part  of  said  mechanic,  laborer,  or  furnisher,  of 
her  right  or  claim,  and  if  said  married  woman 
shall  refuse  to  recognize  or  agree  to  said  lien, 
said  mechanic,  laborer,  or  furnisher,  shall  have 
the  right  after  giving  ten  days'  notice,  to  take 
and  remove  such  property,  or  the  parts  of  the 
same  on  which  his  labor  was  performed,  or  ma- 
terials, machinery,  or  other  property  was  used  : 
and.  provided  further,  the  right  of  removal  shall 
apply  to  all  other  cases  of  parties  under  dis- 
ability, whether  as  minors,  persons  of  unsound 
mind,  or  cestui  que  trusts  or  in  other  cases  of 
superior  titles  or  liens,  when  the  work  was 
done  by  the  laborer  or  mechanic  in  ignorance 
of  the  rights  of  such  parties,  and  said  right  of 
removal  shall  be  extended  to  any  repairs  or  Im- 
provements ordered  by  the  tenant  or  occupier, 
when  the  owner  of  the  leased  or  rented  premis- 
es declines  to  pay  therefor,  the  same  to  be  re- 
moved without  injury  to  the  property  originally 
leased  or  rented:  Provided,  that  the  courts  of 
law  or  equity  in  this  state  shall  have  jurisdic- 
tion to  hear  and  determine,  and  to  enforce  such 
lipns  on  the  property  of  persons  in  the  cases 
aforesaid,  care  being  taken  to  protect  the  rights 
of  such  parties  as  well  ns  mechanics,  laborers, 
and  furnishers  aforesaid." 

We  are  of  opinion  that  complainants  do 
not  have  the  right  of  removal  under  the  fore- 
going statute.  It  Is  Insisted  for  them  that 
the  last  clause  providing  the  right  and  say- 
ing "said  right  of  removal  shall  be  extended 
to  any  repairs  or  improvements  ordered  by 
the  tenant  or  occupier  when  the  owner  of 
the  leased  or  rented  premises  declines  to 
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pay  therefor"  Includes  mechanics  and  labor- 
ers who  do  the  work  upon  the  leased  prem- 
ises whether  they  knew  of  the  title  and  own- 
ership of  another  at  the  time  the  work  and 
labor  were  done  or  not.  It  is  said  that  the 
plain  language  of  the  statute  extends  the 
right  of  removal  so  as  to  Include  the  case 
made  by  complainants,  and  that  all  that  is 
left  for  the  court  to  do  is  to  give  It  effect. 

We  cannot  assent  to  this  construction  for 
two  reasons:  In  the  first  place,  It  Ignores 
what  has  preceded  in  the  statute.  After 
glTlng  the  right  to  those  who  make  improve- 
ments or  furnish  materials  for  improvements 
upon  the  property  of  a  married  woman  in 
Ignorance  of  her  right  or  claim,  and  if  the 
married  woman  shall  refuse  to  recognize  or 
agree  to  said  lien,  it  Is  said: 

"Provided,  further,  the  right  of  removal  shall 
apply  to  all  other  cases  of  parties  under  dis- 
ability, whether  as  minors,  persons  of  unsound 
mind,  or  cestui  que  trusts,  or  in  other  cases  of 
superior  titles  or  liens  when  the  work  was  done 
by  the  laborer  or  mechanic  in  ignorance  of  the 
rights  of  snch  party." 

The  following  clause,  which  is  insisted  up- 
on by  complainants  as  conferring  the  right 
of  removal,  is  merely  explanatory  of  the  pre- 
ceding clause.  The  expression  "superior 
titles  or  liens"  must  necessarily  Include  the 
title  of  lessor.  The  statute,  in  connection 
with  the  expression  "superior  titles,"  ex- 
pressly says  that  the  laborer  or  mechanic 
shall  have  the  right  of  removal  if  the  im- 
provements were  made  in  ignorance  of  the 
rights  of  the  owner  of  the  superior  title.  To 
construe  the  statute  as  contended  for  com- 
plainants would  be  to  place  an  owner  of  the 
leased  or  rented  premises  In  a  different  cate- 
gory from  that  of  one  holding  a  superior  ti- 
tle. When  the  Legislature  limited  the  right 
of  removal  to  those  acting  in  Ignorance  of 
superior  titles  in  the  preceding  clause,  It 
must  be  assumed  that  It  meant  for  the  suc- 
ceeding clause  to  be  understood  in  harmony 
with  the  preceding  one.  We  do  not  think 
that  the  expression  "superior  titles  or  liens" 
can  be  Ignored,  and  when  it  is  given  its  prop- 
er effect,  the  statute  limits  the  right  of  re- 
moval to  those  who  act  in  ignorance  of  the 
superior  title. 

This  construction  is  strengthened  by  the 
right  of  the  parties  as  determinable  upon  the 
facts  of  this  case.  We  think  it  can  be  just- 
ly concluded  that  the  complainants  made 
the  improvements  upon  the  lands  of  the 
railway  and  light  company  with  notice  of  its 
rights  under  the  leases  executed  to  Goodman 
and  the  exposition  companies.  We  say  this 
because  the  complainants  knew  that  the 
Chilhowee  Park  belonged  to  the  railway  and 
light  company,  and  the  leases  under  which 
the  exposition  companies  were  operating 
were  of  record  in  Knox  county.  While  it 
Is  true  that  the  lease  given  to  the  National 


Conservation  Exposition  Company  by  the 
railway  and  light  company  was  not  of  rec- 
ord when  Thomas  &  Turner  made  their  .con- 
tract with  the  exposition  company,  neverthe- 
less the  lease  given  to  Goodman  was  of  rec- 
ord, and  Thomas  ft  Turner  knew  that  the 
exposition  company  did  not  own  the  land. 
The  slightest  inquiry  upon  their  part  would 
have  disclosed  the  full  rights  of  the  parties. 

By  the  plain  terms  of  the  leases,  the  rail- 
way and  light  company  was  to  become,  the 
owner  of  the  buildings  erected  upon  its  lands 
when  the  leases  expired  or  when  they  were 
allowed  to  lapse  for  any  reason.  This  right 
became  vested  in  the  railway  and  light  com- 
pany immediately  upon  the  execution  of  the 
leases,  and  we  think  it  but  just  that  those 
who  subsequently  thereto,  with  knowledge 
thereof,  placed  Improvements  or  erected 
buildings  upon  the  lands  of  the  railway  and  . 
light  company,  without  a  contract  with  it, 
must  have  done  so  subject  to  the  rights  of 
that  company.  To  conclude  otherwise  would 
be  to  hold  that  the  exposition  company,  by 
its  contract  with  the  complainants,  could 
oust  the  right  of  the  railway  company  which 
it  had  previously  granted,  and  of  which  the 
complainants  had  notice.  The  statute  will 
not  be  construed  so  as  to  Impute  an  inten- 
tion to  the  Legislature  to  interfere  with  vest- 
ed rights  of  innocent  parties  when  any  other 
construction  can  be  given  it.  Cole  Mfg.  Co. 
v.  Falls,  00  Tenn.  466,  16  S.  W.  1045 ;  Ice  & 
Coal  Co.  v.  Alley,  127  Tenn.  181,  154  S.  W. 
536;  Pomeroy,  Eq.  Juris.  §  1235;  Jones  on 
Liens,  vol.  2,  H  1275,  1276,  1277. 

In  addition  to  what  has  been  said,  It  may 
be  also  observed  that  the  contract  of  lease 
expressly  withholds  from  the  exposition  com- 
pany the  power  to  do  the  very  thing  which 
it  is  insisted  was  done — that  is,  so  contract 
with  complainants  as  to  give  them  a  lien  up- 
on the  lessor's  real  estate  for  their  unpaid 
balances  from  the  lessee,  and  complainants 
had  notice  of  this  provision  in  the  lease 
when  they  made  their  contracts.  Having 
notice  of  it,  they  made  their  contracts  sub- 
ject to  it. 

[2]  We  do  not  think  the  fact  that  the 
president  of  the  railway  and  light  company 
was  an  officer  and  director  of  the  exposition 
company  and  knew  of  the  work  being  done 
by  complainants  should  adversely  affect  the 
rights  of  the  railway  company.  He  did  noth- 
ing to  mislead  them.  His  presence  with  the 
exposition  company  and  his  knowledge  of 
complainants'  work  were  entirely  consist- 
ent with  the  rights  of  the  railway  company 
under  the  lease  contract  with  the  exposition 
company.  The  buildings  were  to  be  satisfac- 
tory to  the  railway  company  In  location  and 
structure,  and  this  was  in  furtherance  of 
that  company's  reversionary  title  to  them, 
of  which  all  parties  had  notice. 
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STATE  t-x  rel.  MYNATT,  Atty.  Gen.,  t. 
KING  et  aL 

(Supreme  Court  of  Tennessee.    Jan.  22,  1917.) 

1.  Jubt  «3=14(12)  —  Intoxicating  Liquob 
Sale— Injunction— Right  to  Jubt  Tbial. 

In  view  of  Shannon's  Code,  §f  8282-6287,  as 
to  jury  trial  of  issues  in  suits  in  chancery,  etc., 
a  defendant  in  proceeding  under  Pub.  Acts  (2d 
Ex.  Sess.)  1913,  c.  2,  as  to  abatement  as  public 
nuisances  of  places  where  liquor  is  sold,  etc., 
by  filing  a  bill  or  petition  in  any  chancery,  cir- 
cuit, or  criminal  court,  providing  that  proceed- 
ings thereunder  shall  be  conducted  in  accordance 
with  procedure  of  chancery  courts,  etc.,  is  en- 
titled to  jury  trial  of  the  facts  in  issue,  not- 
withstanding the  act  contemplates  that  cases 
shall  be  tried  with  expedition,  and  a  suit  can- 
not be  dismissed  without  the  consent  of  the 
court. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  S  78;   Dec.  Dig.  <8=»14(12).]  ' 

2.  Equitt  <S=  381— Jubt  Tbial. 

Under  Shannon's  Code,  §}  6282-6287,  as  to 
jury  trial  in  chancery  cases,  the  jury  does  not 
deliver  a  general  verdict  as  in  common-law 
courts,  but  only  responds  to  issues  framed  under 
direction  of  the  court,  who  decides  the  points  of 
law  involved. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  |{  813-^817;  Dec  Dig.  <8=381.] 

3.  Jubt  4£=»13(1)— Right  to  Jubt  Tbial. 

The  common-law  right  of  trial  by  jury  does 
not  relate  to  trials  in  equity  courts. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  §§  36,  65;  Dec.  Dig.  <8=»13(1)J 

4.  Jubt  <s=»3l(2)  —  Right  to  Jubt  Tbial  — 
Statute— "Summabt." 

In  a  statute  creating  a  new  cause  of  action, 
a  direction  that  a  trial  in  the  new  action  shall 
be  of  a  "summary"  character  is  equivalent  to 
saying  that  it  shall  be  a  trial  without  a  jury, 
although  the  Legislature  may  indicate  that  a 
jury  shall  be  dispensed  with  by  the  use  of  other 
language. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  f  205 ;  Dec.  Dig.  «=>31(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Summary.] 

5.  Jubt  <S=>31(2)  —  Right  to  Jubt  Tbial  — 
Statute. 

Where  dispensing  with  the  jury  is  asserted 
as  the  distinguishing  feature  of  a  new  form  of 
action  provided  by  the  Legislature  for  an  in- 
fraction of  law,  that  purpose  should  clearly  ap- 
pear from  the  face  of  the  act,  and  will  not  light- 
ly be  inferred. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  i  206;  Dec.  Dig.  <8=»31(2).] 

6.  Statutes  <S=»181(2)  —  Construction  — 
Consequences. 

Statutes  should  be  construed  according  to 
established  principles  without  regard  to  the  con- 
sequences, unless  they  are  absurd,  irrational, 
or  lead  to  the  unconstitutionality  or  the  act. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §§  259,  263;  Dec  Dig.  <8=>181(2)J 

Certiorari  to  Court  of  Civil  Appeals. 

Proceeding  by  the  State,  on  the  relation 
of  R.  M.  Mynatt,  Attorney  General,  against 
Henry  King  and  others.  Judgment  of  the 
Court  of  Civil  Appeals  reversing  judgment 
for  the  State,  and  the  State  brings  certiorari. 
Affirmed. 


Frank  M.  Thompson,  Atty.  Gen.,  Wm. 
Meyerhoff  and  R.  A.  Mynatt,  Atty.  Gen.,  of 
Knox  County,  both  of  KnoxvWe,  for  relator. 
Charles  M.  Roberts  and  W.  F.  Black,  both  of 
Knoxvllle,  for  defendants. 

NEIL,  O.  J.  This  proceeding  was  begun 
In  the  circuit  court  of  Knox  county  under 
chapter  2  of  the  acts  passed  by  the  fifty- 
Eighth  General  Assembly,  at  its  second  ex- 
tra session.  A  petition  was  filed  by  the  state 
of  Tennessee,  on  relation  of  R.  M.  Mynatt, 
Attorney  General  of  the  district,  against 
Henry  King,  charging  him  with  engaging  in 
the  sale  of  intoxicating  liquors  and  against 
Doll  &  Mynderse  as  agents  of  the  owners  at 
the  building  and  premises  In  which  the  un- 
lawful business  was  being  conducted.  It  was 
alleged  that  the  business  so  carried  on  by 
defendant  King  was  a  public  nuisance  under 
the  act  already  referred  to,  and  it  was  pray- 
ed that  this  nuisance  should  be  abated.  The 
answer  of  Henry  King  was  duly  filed  in 
which  he  denied  that  he  was  carrying  on  a 
business  for  the  sale  of  intoxicating  liquors 
at  the  place  indicated  in  the  bill,  and  de- 
manded a  Jury  for  the  trial  of  the  cause. 
The  temporary  injunction  required  by  the 
act  was  duly  ordered  by  the  trial  judge. 
Subsequently  the  case  came  on  for  final 
hearing.  The  trial  judge  overruled  the  de- 
fendant's demand  for  a  Jury  trial,  and  there- 
upon proceeded  to  hear  the  testimony  of  wit- 
nesses, and  adjudged  that  the  defendant 
King  was  guilty  of  "conducting  and  main- 
taining a  liquor  business"  on  the  premises  re- 
ferred to.  Thereupon  the  temporary  injunc- 
tion was  made  perpetual,  as  provided  by  the 
act.  The  suit  was  dismissed  as  to  Doll  & 
Mynderse.  Judgment  was  rendered  against 
King  for  the  costs,  and  an  order  for  the  sale 
of  the  property  found  In  the  building  was 
made. 

[1]  King  appealed  to  the  Court  of  Civil 
Appeals,  and  there  the  judgment  was  re- 
versed for  the  error  of  the  trial  judge  in  re- 
fusing King's  demand  for  a  jury.  The  case 
was  then  brought  to  this  court  by  the  writ 
of  certiorari.  The  only  question  Is  whether 
King  was  entitled  to  a  jury.  The  state  in- 
sists that  the  action  was  intended  by  the 
Legislature  to  be  summary,  and  therefore 
without  the  intervention  of  a  jury,  as  de- 
cided in  State  ex  rel.  v.  Howse,  134  Tenn. 
67,  80-85,  183  S.  W.  510,  L  R.  A.  101CD, 
1090,  in  respect  of  the  "Ouster  Act"  (Pub. 
Acts  1915,  a  11). 

In  order  to  determine  this  question  It  Is 
necessary  to  set  out  the  chief  provisions  of 
chapter  2  of  the  Extra  Session  of  1913. 

The  act  Is  entitled,  "An  act  to  define  and 
more  effectually  provide  for  the  abatement 
of  certain  public  nuisances."  The  parts  of 
the  statute  necessary  to  be  quoted  are: 

"Section  1.  That  the  conducting,  maintaining, 
carrying  on,  or  engaging  in  the  sale  of  intoxicat- 
ing liquors,  the  keeping,  maintaining,  or  con- 
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ducting  bawdy  or  assignation  booses,  and  the 

conducting,  operating,  keeping,  running,  or 
maintaining  gambling  nouses  in  violation  of  the 
laws  of  this  state,  in  any  building,  structure, 
or  place  within  this  state,  and  all  means,  ap- 
pliances, fixtures,  appurtenances,  materials,  and 
■applies  used  for  the  purpose  of  conducting, 
maintaining,  or  carrying  on  such  unlawful  busi- 
ness, occupation,  game,  practice,  or  device,  are 
hereby  declared  to  be  public  nuisances,  and  may 
be  abated  under  the  provisions  of  this  act 

"Sec.  2.  That  jurisdiction  is  hereby  conferred 
upon  the  chancery,  circuit,  and  criminal  courts 
of  this  state  to  abate  the  public  nuisances  de- 
fined in  the  first  section  of  this  act  upon  petition 
in  the  name  of  the  state,  upon  relation  of  the 
Attorney  General,  or  any  district  attorney  of 
the  state,  or  any  city  or  county  attorney,  or 
without  the  concurrence  of  any  such  .  officers, 
upon  the  relation  of  ten  or  more  citizens  and 
freeholders  of  the  county  wherein  such  nuisances 
may  exist,  in  the  manner  herein  provided. 

"Sec.  S.  That  whenever  a  public  nuisance,  as 
defined  in  this  act,  is  kept,  maintained,  carried 
on,  or  exists  in  any  county  in  this  state,  a  bill 
or  petition  may  be  filed  in  any  chancery,  cir- 
cuit, or  criminal  court  of  such  county,  in  the 
name  of  the  state,  by  and  upon  the  relation  of 
any  of  the  persons  named  in  the  second  section 
of  this  act,  against  the  person  or  persons  keep- 
ing, maintaining,  or  carrying  on  such  nuisance, 
and  all  aiders  and  abettors  therein,  and  the 
owners,  proprietors,  or  agents  or  persons  or 
corporations  in  charge  or  control  of  the  build- 
ing or  place  wherein  such  nuisance  exists,  for 
the  purpose  of  having  such  nuisance  abated  and 
permanently  discontinued. 

"Where  such  bill  or  petition  is  filed  by  citi- 
nos  and  freeholders,  they  shall  make  bond,  in 
such  sum  as  the  judges  or  chancellors  shall 
prescribe,  conditioned  to  pay  all  costs  and  dam- 
ages in  the  event  the  court  trying  the  case  shall 
find  and  adjudge  that  the  proceeding  was  insti- 
tuted without  probable  cause;  but  no  bond  for 
costs  or  damage  shall  be  required  where  the 
proceeding  is  instituted  by  and  upon  the  rela- 
tion of  the  Attorney  General  or  a  district  at- 
torney for  the  state  or  a  county  or  a  city  at- 
torney. 

"Sec.  4.  That  in  such  proceeding  the  court  or 
a  judge  or  chancellor  in  vacation  snail,  upon  the 
presentation  of  a  bill  therefor  alleging  that  the 
nuisance  complained  of  exists,  award  a  tem- 
porary writ  of  injunction,  with  such  bond  as 
required  by  law  in  such  cases,  in  case  the  bill 
is  filed  by  citizens  and  freeholders;  but  no  bond 
to  be  required  when  filed  by  the  officers  herein 
provided  for  if  it  shall  be  made  to  appear  to  the 
satisfaction  of  the  court,  judge,  or  chancellor, 
by  evidence  in  the  form  of  a  due  and  proper  veri- 
fication of  the  bill  or  petition  under  oath,  or  of 
affidavits,  depositions,  oral  testimony,  or  other- 
wise, as  the  complainants  or  petitioners  may 
elect,  that  the  allegations  of  such  bill  or  peti- 
tion are  true,  enjoining  and  restraining  the 
further  continuance  of  such  nuisance,  and  the 
closing  of  the  building  or  place  wherein  the  Bame 
it  conducted  until  the  further  order  of  the 
court,  judge,  or  chancellor. 

"Five  days'  notice  in  writing  shall  be  given 
the  defendant  or  defendants  of  the  hearing  of  the 
application;  and  if  then  continued  at  his  or 
their  instance,  the  writ  as  prayed  for  shall  be 
granted  as  a  matter  of  course;  and  when  such 
injunction  shall  have  been  granted,  it  shall  be 
binding  upon  the  defendant  or  defendants 
throughout  the  county  until  modified  or  set 
aside  by  the  court,  judge,  or  chancellor  having 
cognizance  of  the  case;  and  any  violation  there- 
of by  the  defendants,  or  upon  their  procurement, 
shall  be  a  contempt  of  court  and  punished  as 
hereinafter  provided." 

"Sec.  5.  That  proceedings  under  this  act, 
whether  in  the  chancery,  circuit,  or  criminal 
courts,  shall  be  conducted  in  accordance  with  the 
procedure  of  courts  of  chancery  where  not  oth- 
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erwise  expressly  provided  herein;  and  all  of 
said  courts  having  cognizance  of  such  proceed- 
ings are  hereby  given  the  full  jurisdiction  and 
powers  of  courts  of  equity  with  respect  to  such 
proceedings. 

"(Such  proceedings  shall  be  triable  at  the  first 
term  after  due  notice  or  service  of  process,  and 
shall,  in  the  chancery  and  circuit  'courts,  be 
given  precedence  over  all  other  causes.)   •  *  • 

"No  such  proceedings  shall  be  voluntarily  dis- 
missed except  upon  a  written,  sworn  statement 
of  the  relator  or  relators  of  the  reasons  for  dis- 
missal; and  if  such  reasons  are  not  satisfac- 
tory to  the  court,  or  the  court  shall  be  of  opin- 
ion that  the  proceeding  ought  not  to  be  dismiss- 
ed, it  may  order  the  same  to  proceed,  and  may 
substitute  another  relator  or  relators  willing 
to  act  as  such,  either  with  or  without  bond,  at 
the  court's  discretion, 

"Sec.  6.  That  if  upon  the  trial  the  existence  of 
the  nuisance  be  established,  an  order  of  abate- 
ment shall  be  entered  as  part  of  the  judgment  or 
decree  of  the  court,  which  order  shall  direct 
the  removal  from  the  building  or  place  where 
such  nuisance  exists  or  is  maintained,  of  all 
means,  appliances,  fixtures,  appurtenances,  ma- 
terials, supplies,  and  instrumentalities  used  for 
the  purpose  of  conducting,  maintaining,  or  car- 
rying on  the  unlawful  business,  occupation, 
game,  practice,  or  device  constituting  such  nui- 
sance; and  shall  direct  the  sale  thereof,  or  such 
portion  thereof  as  may  be  lawfully  sold,  upon 
such  terms  as  the  court  may  order,  and  the  pay- 
ment of  the  proceeds  into  court  to  be  applied  to 
costs  or  paid  over  to  the  owner,  and  the  destruc- 
tion of  such  portion  thereof,  if  any,  as  cannot 
be  lawfully  sold  within  this  state;  and  the 
judgment  or  decree  shall  perpetually  enjoin  the 
defendant  from  engaging  in,  conducting,  con- 
tinuing, or  maintaining  such  nuisance,  directly 
or  indirectly,  by  themselves  or  their  agents  or 
representatives,  and  perpetually  forbidding  the 
owner  of  the  building  from  permitting  or  suf- 
fering the  same  to  be  done  in  such  building." 

It  is  true  the  action  provided  for  is  dis- 
tinguished from  ordinary  suits  In  chancery 
by  the  fact  that  jurisdiction  is  given  not  only 
to  the  chancery  court,  but  to  the  circuit  and 
criminal  courts,  as  well,  still  the  pleading  to 
be  used  by  the  complainant  is  such  as  is  cus- 
tomary In  ordinary  chancery  suits,  that  is, 
a  bill  or  petition.  Moreover,  It  Is  provided 
'that  the  proceedings  under  the  act  in  which- 
ever one  of  the  three  courts  it  may  be  in- 
stituted "shall  be  conducted  In  accordance 
with  the  procedure  of  courts  of  chancery 
where  not  otherwise  expressly  provided  here- 
in ;  and  all  of  said  courts  having  cognizance 
of  such  proceedings  are  hereby  given  the 
full  jurisdiction  and  power  of  courts  of  equi- 
ty with  respect  to  such  proceedings." 

One  of  the  ordinary  proceedings  in  chan- 
cery, where  the  demand  is  made,  is  a  trial  by 
jury  according  to  the  method  prescribed 
in  Shannon's  Code  (section  6282  to  section 
6287).  These  sections  read: 

"6282.  Hither  party  to  a  suit  in  chancery  is 
entitled,  upon  application,  to  a  jury  to  try  and 
determine  any  material  fact  in  dispute,  and  all 
the  issues  of  fact  in  any  case  shall  be  submitted 
to  one  jury. 

"6283.  If  the  demand  is  made  in  the  plead- 
ings, the  cause  shall  be  tried  at  the  first  term  be- 
fore a  jury  summoned  instanter,  in  the  same 
way  that  jury  causes  are  tried  at  law. 

"6284.  If  the  demand  is  only  made  after  the 
cause  is  ready  for  hearing,  the  trial  will  be  be- 
fore a  jury  summoned  instanter  upon  the  like 
evidence  as  a  suit  at  law,  together  with  such 


Digitized  by  Google 


354 

parts  of  the  bill,  answers,  depositions,  and  other 
proceedings  in  the  cause,  as  the  court  may  order. 

"6285.  The  issues  shall  be  made  up  by  the  par- 
ties under  the  direction  of  the  court,  and  set 
forth  briefly  and  clearly  the  true  questions  of 
fact  to  be  tried. 

"6288.  The  trial  shall  be  conducted  like  oth- 
er jury  trials  at  law,  the  finding  of  the  jury  hav- 
ing the  same  force  and  effect,  and  the  court 
having  the  same  power  and  control  over  the 
finding,  as  on  such  trials  at  law. 

"6287.  The  parties  in  all  jury  trials  in  chan- 
cery may  summon  witnesses  and  enforce  their 
attendance,  as  at  law." 

[2]  We  can  gee  nothing  In  the  act  which 
would  justify  us  in  holding  that  the  privilege 
afforded  by  the  sections  of  the  Code  Just  quot- 
ed should  be  denied  to  defendant  on  the  final 
hearing  of  the  cause  for  the  entry  of  a  per- 
manent Injunction.  No  material  distinction 
is  found  in  the  fact  that  the  suit  may  be 
brought  in  the  chancery,  circuit,  or  criminal 
courts,  since  each  court,  for  the  purposes  of 
the  particular  litigation,  is  expressly  clothed 
with  all  of  the  powers  of  a  court  of  chancery, 
and  bound  to  hear  It  in  accordance  with  the 
procedure  of  the  courts  of  chancery.  One 
point  in  that  procedure  Is  the  trial  by  Jury 
when  demanded  under  the  sections  of  the 
Code  above  set  out  When  the  powers  given 
by  those  sections  are  used  the  Jury  does  not 
deliver  a  general  verdict  as  it  does  in  com- 
mon-law courts,  but  only  responds  to  such 
issues  as  may  be  framed  by  the  parties  under 
the  direction  of  the  trial  Judge,  sitting  as  a 
chancellor  for  the  time  being.  Those  issues 
are  usually  framed  in  the  form  of  questions, 
and  practically  all  the  points  affecting  them 
are  well  settled  in  our  cases.  Upon  receiving 
the  verdict  of  the  jury  settling  the  determi- 
native issue  or  issues  of  fact  submitted  to 
them,  the  trial  Judge  decides  the  point  of  law 
Involved.  In  a  case  of  the  kind  before  us 
the  trial  Judge,  on  final  hearing,  determines 
whether  the  facts  found  by  the  Jury  sustain 
the  charge  that  the  defendant  has  been  con-, 
ducting  a  public  nuisance.  The  jurors  do  not 
return  a  general  verdict  of  guilty  or  not 
guilty  as  at  law,  nor  of  themselves  decide 
whether  the  facts  make  the  case  of  a  public 
nuisance,  but  only  return  answers  to  the  ques- 
tions submitted  to  them  on  the  determinative 
issues  of  fact  submitted.  We  can  perceive 
nothing  in  the  provisions  of  this  act  that  in- 
dicates a  purpose  on  the  part  of  the  Legisla- 
ture to  direct  that  trials  should  be  had  with- 
out a  jury.  It  is  true  that  the  provisions 
of  the  act  disclose  a  purpose  on  the  part  of 
the  Legislature  that  cases  arising  under  it 
should  be  tried  with  expedition,  xnis  par- 
ticular point  appears  from  the  provision  re- 
specting continuances,  and  from  that  one 
securing  a  trial  prior  to  other  cases.  The 
com  also  differs  from  an  ordinary  action  in 
that  the  suit  cannot  be  dismissed  without 
consent  of  the  court ;  but  these  features  are 
in  perfect  harmony  with  a  Jury  trial.  No 
special  haste  is  shown  in  the  provisions  con- 
cerning the  Issuance  of  a  preliminary  Injunc- 
tion, since  five  days'  notice,  at  least  In  one 
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i  aspect,  Is  required  (State  ex  reL  v.  Ferslca, 
1 180  Tenn.  48,  69,  70,  168  8.  W.  1056)  before 
this  can  be  done.  In  all  ordinary  cases  it  is 
within  the  discretion  of  the  chancellor  to 
award  an  Injunction  on  an  ex  parte  applica- 
tion. This  indeed  Is  the  customary  method, 
but  of  course  subject  to  a  later  application 
by  the  defendant  for  a  modification  or  disso- 
lution. It  should  be  stated,  however,  that  in 
ordinary  .practice  the  chancellor  sometimes 
refuses  to  grant  an  injunction  except  after 
notice.  In  cases  arising  under  the  present 
statute  he  cannot  grant  the  preliminary  in- 
junction without  five  days'  notice,  when  the 
bill  Is  presented  by  an  officer.  130  Tenn.  69, 
70,  168  S.  W.  1066. 

The  foregoing  constitute  the  special  prac- 
tice points  of  the  act  In  all  other  respects 
its  provisions  require  conformity  to  the  gen- 
eral chancery  practice. 

[J, 4]  We  do  not  bold  that  the  customary 
option  of  a  Jury  trial  must  be  accorded  under 
this  act  because  of  any  right  under  the  com- 
mon law.  That  right  does  not  relate  to  tri- 
als in  equity  courts.  It  may  be  true  that  the 
Legislature  could  have  directed  this  cause  to 
be  tried  as  a  summary  action.  This  means 
without  the  intervention  of  a  jury.  This 
was  done  in  the  "Ouster  Act"  In  that  fea- 
ture of  the  "Ouster  Act"  the  court  in  State 
ex  rel.  v.  Howse,  184  Tenn.  67, 183  S.  W.  510, 
L.  R  A.  1916D,  1090,  found  a  clear  and  un- 
mistakable disclosure  of  the  purpose  of  the 
Legislature  to  have  cases  arising  under  that 
act  tried  without  a  Jury.  It  is  true,  as  in- 
sisted by  counsel,  that  the  "Ouster  Act"  pro- 
vided that  suits  arising  under  It  should  be 
conducted  in  accordance  with  the  procedure 
of  courts  of  chancery,  also  that  they  should 
be  triable  as  equitable  actions;  but  It  con- 
tained the  additional  qualifying  matter  ap- 
pearing in  section  7,  that  the  proceeding 
should  be  tvmmary.  The  language  of  the 
"Ouster  Act"  upon  this  subject  is: 

"That  said  proceedings  in  ouster  shall  be  sum- 
mary and  triable  as  an  equitable  action,"  etc. 

In  these  words  the  court  found  a  clear 
indication  of  the  legislative  purpose.  In  that 
opinion  the  court  said: 

"We  are  of  the  opinion  that  it  was  the  in- 
tention of  the  Legislature  in  the  act  under  re- 
view to  make  the  proceeding  a  summary  pro- 
ceeding. The  language  'said  proceedings  in  ous- 
ter shall  be  summary'  clearly  manifests  that 
purpose." 

The  court  also,  In  that  opinion,  adopted 
from  Bouvier's  Law  Dictionary  the  definition 
of  a  summary  proceeding,  as  a — 
"form  of  trial  in  which  the  established  course 
of  legal  proceedings  is  disregarded,  especially 
in  the  matter  of  trial  by  jury." 

In  the  Cyclopedic  Law  Dictionary  the  term 
"summary  proceeding"  Is  denned: 

"A  form  of  trial  in  which  the  ancient  estab- 
lished course  of  legal  proceeding  is  disregarded, 
especially  in  the  matter  of  trial  by  jury,"  etc. 

In  27  Am.  &  Eng.  Enc  of  Law,  p.  373,  It  Is 
said: 
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"The  term  'summary  proceedings'  designates 
those  proceedings  before  judicial  tribunals  which 
should  be  speedy  or  informal  in  nature.  Pro- 
ceedings are  said  to  be  summary  when  they  are 
short  or  summary  in  comparison  to  the  regular 
or  formal  proceedings  from  which  they  only 
differ  in  that  they  are  disposed  of  without  the 
tid  of  a  jury." 

So  we  perceive  the  commanding  Importance 
of  the  word  "summary"  when  used  in  a  stat- 
ute directing  that  a  trial  In  a  new  action 
shall  be  of  that  character.  It  is  equivalent 
to  Baying  that  it  shall  be  a  trial  without  a 
jury.  Therefore  in  the  ouster  case,  when  it 
was  said  that  the  trial  should  be  conducted 
as  other  trials  In  chancery  except  as  other- 
wise provided  in  the  act,  such  "otherwise" 
direction  was  found  in  the  use  of  the  clause 
declaring  that  the  action  should  be  a  sum- 
mary one.  No  such  "otherwise"  provision  Is 
found  in  the  nuisance  act  with  which  we  are 
dealing.  It  is  true,  as  urged  by  counsel  for 
the  state,  that  It  Is  not  absolutely  essential 
that  the  word  "summary"  shall  be  used.  It 
Is  possible,  of  course,  for  the  Legislature  to 
indicate  that  a  Jury  shall  be  dispensed  with 
by  the  use  of  other  language.  We  have  a 
great  many  summary  proceedings  provided 
for  in  the  Code,  all  falling  under  that  gener- 
al term,  given  by  sections  5347  to  6401,  Inclu- 
sive. For  further  Instances  see  Brewing  Co. 
v.  Currier,  126  Tenn.  635,  641,  160  S.  W.  641, 
et  set}.,  and  Tennessee  Fertilizer  Co.  v.  Mc- 
Fall,  128  Tenn.  645,  653,  163  S.  W.  806,  et 


seq.  They  are  usually  presented  by  motion, 
and'  perhaps  uniformly  tried  without  a  Jury 
(GUngman  v.  Barrett,  6  Humph.  [25  Tenn.] 
20,  22),  except  In  a  few  instances  wherein  a 
Jury  Is  expressly  provided  for,  as  in  sections 
5388  and  6393. 

[S]  Where  dispensing  with  a  jury  Is  as- 
serted as  the  distinguishing  feature  of  a  new 
form  of  action  provided  by  the  Legislature 
for  an  Infraction  of  law,  that  purpose  should 
clearly  appear  from  the  face  of  the  act.  Cer- 
tainly the  court  cannot  do  so  formidable  a 
thing  as  to  raise  the  denial  of  so  great  a 
privilege  on  mere  general  construction,  unless 
the  materials  for  such  construction  be  so 
abundant  and  so  significant  as  to  lead  our 
minds  conclusively  and  easily  to  that  result 

[S]  It  is  urged  in  one  of  the  briefs  for  the 
state  that  the  construction  we  have  just  giv- 
en will  take  the  heart  out  of  the  nuisance 
act.  How  this  may  be  we  do  not  know.  We 
can  only  construe  the  act  according  to  estab- 
lished principles.  In  pursuing  this  course 
we  cannot  regard  the  consequences  unless 
they  are  absurd,  Irrational,  or  lead  to  the 
unconstitutionality  of  the  act  Our  con- 
struction has  no  such  result  If  the  act 
should  be  amended  the  Legislature  is  in  ses- 
sion and  the  amendment  can  be  made. 

It  results  that  there  is  no  error  in  the 
judgment  of  the  Court  of  Civil  Appeals,  and 
It  is  affirmed. 
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HASBERRY  r.  STATE.    (No.  4279.) 

(Court  of  Criminal  Appeals  of  Texas.   Jan.  17, 
1917.) 

1.  Homioidb  <8=>30(1)— Pabtim  to  Offbnbb— 
"Pbincipal." 

On  a  charge  of  murder,  mere  presence  of 
accused  at  the  time  and  place  of  killing  by  a 
third  person  is  not  sufficient  to  constitute  ac- 
cused a  principal,  but  it  must  be  shown  that  he 
agreed  to  the  commission  of  the  offense,  or  aided 
or  encouraged  it  by  words  or  gestures  within 
the  meaning  of  the  statute. 

[Ed.  Note.— For  other  eases,  see  Homicide, 
Cent  Dig.  }  48;  Dec.  Dig.  «=>30(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Principal.] 

2.  Criminal  Law  <g=>1061(9)  —  Bill  of  Ex- 
ceptions—Sufficiency. 

A  bill  of  exceptions,  which  quotes  a  request- 
ed instruction  and  recites  that  it  was  requested 
at  the  trial,  before  argument  and  before  the 
charge  was  read,  and  that  such  requested  in- 
struction was  refused  and  was  not  embodied  in 
the  charge  as  given,  when  approved  without 
qualification  by  the  trial  judge,  is  sufficient  un- 
der statute. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  {  2818,  2881,  2943 ;  Dec.  Dig. 
«=>1001(9).] 

Appeal  from  District  Court,  Fisher  Coun- 
ty; John  B.  Thomas,  Judge. 

Alfred  Rasberry  was  convicted  of  murder, 
and  he  appeals.   Reversed  and  remanded. 

J.  F.  Cunningham,  of  Abilene,  for  appel- 
lant O.  C.  McDonald,  Asst  Atty.  Gen.,  for 
the  Stpte. 

DAVIDSON,  P.  J.  This  conviction  was  for 
murder  with  25  yean  sentence  ,in  the  peni- 
tentiary. 

[1]  The  court  submitted  the  case  for  con- 
viction upon  the  proposition  that  Will  Luman 
did  the  .killing,  and  appellant  was  present 
aiding  him  by  acts  and  encouraging  him  by 
words  or  gestures  to  commit  the  offense,  and, 
further,  that  appellant  was  a  principal  by 
reason  of  .the  fact  that  he  had  previously 
agreed  to  the  commission  of  the  offense  and 
was  present  at  the  time  of  the  killing.  This 
was  the  state's  theory.  Appellant  before  the 
argument  .began,  asked  an  appropriate  In- 
struction to  the  effect  that  the  mere  presence 
of  defendant  at  the  time  and  place  of  the 
difficulty  was  not  sufficient  to  constitute  him 
a  principal,) but  the  evidence  must  show  that 
the  defendant  did  something  which  would 
bring  him  within  the  statutory  rule  constitut- 
ing him  a  principal,  and  unless  this  was 
shown  by  the  evidence  :to  the  exclusion  of 
reasonable  doubt  defendant  would  be  en- 
titled to  a  verdict  of  not  guilty,  even  If  the 
offense  was  committed  by  Will, Luman.  This 
was  asked  in  connection  with  the  main  charge 
because  the  court  had  not  embodied  this 
proposition  either  in  fact  or  In; substance  In 
the  main  charge. 

[2]  It  is  contended  the  bill  of  exceptions 
does  not  show  that  appellant ;  brought  him- 
self within  the  rule  of  our  recent  statute  by 
excepting  in  the  manner  and  form  as  therein 


required;  that  his  bill ils  not  technically  In 
conformity  with  that  statute.  In  order  that 
there  may  be  no  question  about  this  matter, 
so  far  as  the  bill  Is  concerned,  it  will  be 
here  reproduced: 

"Be  it  remembered  that  on  the  trial  of  this 
cause,  and  before  the  court's  main  charge  vu 
read  to  the  jury,  and  before  the  argument  be- 
gan thereon,  the  defendant  made  and  presented 
to  the  court  his  special  instruction  No.  1  as  fol- 
lows, to  wit:  *  *  •  Gentlemen  of  the  jury, 
you  are  instructed  that  the  mere  presence  of 
the  defendant  at  the  place  and  time  of  the  kill- 
ing is  not  sufficient  to  show  that  he  was  a  prin- 
cipal offender.  But  the  evidence  must  go  far- 
ther and  show  that  the  defendant  either  agreed 
to  the  commission  of  the  offense,  or  aided  by 
act  or  encouraged  by  words  or  gestures,  the 
said  Will  Luman  to  kfll  the  deceased,  and  unless 
you  find  from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  agreed  to  the  commis- 
sion of  the  offense,  if  any  committed,  by  Will 
Luman,  or  aided  by  acts  or  encouraged  by  words 
or  gestures  the  sa(d  Will  Luman  to  kill  the  de- 
ceased, then  -  you  will  find  the  defendant  not 
guilty,  and  that  too  even  though  you  believe 
Will  Luman  guilty  of  murder  or  manslaughter. 

"Refused.   Jno.  B.  Thomas,  Judge." 

The  bill  further  recites  that  appellant — 
"asked  the  court  to  approve  said  charge  and  give 
it  to  the  jury  in  connection  with  the  main 
charge  of  the  court  but  the  court  refused  to 
give  said  special  instruction  to  the  jury,  and 
refused  to  instruct  in  substance,  the  law  em- 
bodied in  said  special  charge  in  his  main  charge 
to  the  jury,  and  said  special  charge  was  not 
submitted  to  the  jury,  to  all  of  which  the 
defendant  in  open  court  excepted,  and  now  ten- 
ders his  bill  of  exceptions  for  approval." 

This  bill  is  approved  by  the  judge  as  cor- 
rect without  qualification.  We  are  of  opin- 
ion that  this  bill  is  a  sufficient  compliance 
with  the  law  In  presenting  this  matter  to  the 
trial  court  It  recites  the  fact  that  the  court 
did  not  embody  this  principle  in  his  charge, 
and,  because  he  did  not  do  so,  this  special 
charge  was  requested,  presenting  that  issue, 
and  the  court  refused  it  and  all  this  occurred 
before  the  argument  began,  and  before  the 
charge  was  read  to  the  jury.  It  would  be 
difficult  to  understand  how  or  why  the  trial 
court  did  not  understand  fully  from  this  bin 
of  exceptions  that  he  had  made  this  omission 
in  his  charge,  and  not  only  so,  but  that  when 
it  was  presented,  he  understood  fully  and  re- 
fused to  give  it,  and  thereby,  we  suppose, 
holding  that  the  issue  was  not  raised.  The 
bill  recites  that  it  was  called  to  his  attention 
by  the  charge  and  for  the  reason  he  had  not 
embodied  It  in  the  general  charge.  The  writ- 
er will  not  discredit  the  trial  Judge  by  stat- 
ing that  he  failed  to  understand  this,  be- 
cause he  approves  fully  the  bill  of  exceptions, 
which  recites  that  he  did  understand  it  and 
refused  to  give  It  The  bill  will  be  treated 
then  as  technically  sufficient  to  call  the 
court's  attention  to  it  at  the  proper  time  and 
in  the  proper  way,  and  is  entitled  to  consid- 
eration on  appeal. 

Upon  this  issue,  the  state's  evidence,  as  to 
the  Immediate  facts  of  the  killing,  was  intro- 
duced through  the  witness  Addle  Bostick, 
daughter  of  deceased.   The  state  also  intro- 
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doced  Mr.  Pruitt  and  his  wife  as  to  some 
corroborative  facts,  showing  the  parties  were 
together  before  they  reached  the  place  of  the 
homicide.  Miss  Bostick  was  the  only  eye- 
witness. She  Is  the  daughter  of  deceased, 
and  was  with  him  at  the  time  he  was  killed. 
Her  testimony  Is  to  the  effect  that  Luman 
did  the  shooting,  and  the  defendant  did  not 
fire  a  shot  Her  exact  words  are  these: 

"The  other  man  did  all  the  shooting.  Just 
one  of  them  did  the  shooting,  and  that  was  Lu- 
man, the  other  man." 

The  evidence  farther  shows,  for  the  state, 
that  Loman  and  appellant  were  brothers-in- 
law,  and  that  Bostick  had  previously  killed 
a  brother  of  the  defendant,  who  was  also  a 
brother-in-law  of  Luman,  and  had  also  stated 
that  Luman  was  a  cow  thief  and  his  wife 
was  a  whore.  This  seems  to  have  been  the 
first  meeting  after  this  information  was  con- 
veyed to  Luman.  Appellant  and  Luman  were 
seen  together  riding  In  the  direction  of  where 
the  killing  occurred,  coming  down  a  moun- 
tainside; when  they  reached  a  certain  point, 
they  dismounted;  that  appellant  was  stand- 
ing about  25  or  30  yards  from  Luman  at  the 
tune  of  the  shooting.  Miss  Bostick  testified 
she  saw  appellant  standing  back  on  the  bank, 
doing  nothing;  that  he  was  looking  on,  and 
she  did  not  see  him  with  a  gun  at  that  time, 
but  after  the  shooting  he  came  down  to  the 
brink  of  the  bluff,  and  she  then  saw  he  had 
a  gun.  The  evidence  of  the  sheriff  shows  all 
of  the  shells  whch  were  fired  were  fired  by 
Loman;  he  found  them  where  tracks  of 
Luman  were  made,  and  where  he  was  stand- 
ing, .there  is  no  evidence  that  appellant  fir- 
ed, but  It  is  shown  he  did  not  shoot 

The  theory  of  the  state,  therefore,  briefly 
stated,  is  that  appellant  and  Luman  were  act- 
ing together  and  therefore  principals.  This 
Is  denied  by  appellant  and  there  is  evidence 
to  sustain  him.  It  Is  unnecessary  to  go  into 
a  detailed  statement  of  the  testimony.  The 
question  is  raised  that  appellant  though  pres- 
ent, was  not  a  principal,  and  did  nothing  to 
encourage  Luman,  and  did  not  advise  him  to 
do  the  killing,  or  do  anything  which  would 
bring  him  within  the  purview  of  the  statute 
with  reference  to  principals.  The  explana- 
tion was  that  appellant  and  his  brother-in- 
law  were  hunting  an  animal  in  that  neigh- 
borhood which  belonged  to  appellant  and 
was  in  that  pasture,  and  that  the  meeting 
was  accidental,  and  that  deceased  began  the 
difficulty.  Whatever  the  jury  or  the  court 
nay  have  thought  about  it,  the  issue  was 
raised,  and  the  court  not  only  did  not  give 
affirmatively  this  phase  of  the  law,  but  re- 
fused a  charge  requested  presenting  it 
Wherever  an  issue  is  presented  for  solution 
by  the  jury  on  the  facta,  an  appropriate 
charge  should  be  given,  and  if  It  is  favorable 
to  the  defendant  an  affirmative  charge  must 
be  given,  so  the  Jury  may  pass  directly  upon 
that  question  in  reaching  their  verdict  The 
eolation  of  all  questions  of  this  sort  Is  rele- 


gated to  the  Jury  under  appropriate  Instruc- 
tions. It  cannot  be  solved  by  the  court  on 
the  facts.  It  is  his  province  and  duty  to 
charge  the  law,  and  the  Jury  to  decide  the 
weight  of  the  testimony  and  credibility  of  the 
witnesses.  The  court  cannot  refuse  a  charge 
because  he  may  have  agreed  with  the  state's 
side  of  the  case,  and  thus  withdraw  from  the 
consideration  of  the  Jury  matters  raised  by 
the  evidence  which  are  favorable  to  the  ac- 
cused. Whatever  the  testimony  may  be, 
whether  strong  and  cogent  for  the  state,  or 
with  less  strength  for  the  defendant  if  the 
issue  is  in  the  case  it  is  the  duty  of  the 
court  to  submit  appellant's  side  of  It. 

Because  the  court  failed  to  so  charge  and 
refused  the  special  Instruction  requested,  the 
judgment  is  reversed,  and  the  cause  re- 
manded. 


McCULLOOH  v.  STATE.    (No.  4824.) 

(Court  of  Criminal  Appeals  of  Texas.   Dec.  27, 
1916.   On  Motion  for  Rehearing,  Jan. 
81,  1817.) 

1.  Cbiminal  Law  <8=1081  —  Appeal  —  Dis- 
missal—Absence OF  NOTIO*. 

Even  if  an  appeal  bond  in  a  criminal  case  is 
deemed  sufficient  to  operate  as  an  appeal  recog- 
nizance, the  Jurisdiction  of  the  Court  of  Appeals 
does  not  attach  in  the  absence  of  a  notice  of  ap- 
peal. 

[EH.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fi  2722-2724,  2962;  Dec  Dig. 
<8=>1081.] 

On  Motion  for  Rehearing. 

2.  Criminal  Law  «=>1128(4)— Appeal— Rec- 
ord— Affidavit. 

Where  no  notice  of  appeal  in  a  criminal  case 
is  in  the  record,  an  affidavit  showing  that  ac- 
cused gave  notice  of  appeal  in  the  trial  court, 
bnt  it  was  not  entered  of  record,  is  insufficient. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  i  2952;  Dec.  Dig.  *=5ll28(4).] 

Appeal  from  Hopkins  County  Court;  Dan 
R.  Junell,  Judge. 

T.  O.  McCulloch  was  convicted  of  violating 
the  pistol  law,  and  he  appeals.  Appeal  dis- 
missed, and  motion  for  rehearing  overruled. 

G.  H.  Crane,  of  Sulphur  Springs,  for  ap- 
pellant C.  C.  McDonald,  Asst  Atty.  Gen., 
for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  violating  the  pistol  law;  his  punishment 
being  assessed  at  a  fine  of  $100. 

[1]  This  record  contains  neither  a  state- 
ment of  facts,  bill  of  exceptions,  motion  for 
new  trial,  nor  notice  of  appeal,  and  the  at- 
tempted recognizance  seems  to  be  an  appeal 
bond.  Without  notice  of  appeal,  even  If  this 
bond  should  be  counted  sufficient  to  operate 
as  a  recognizance,  the  jurisdiction  of  this 
court  does  not  attach.  For  these  reasons  the 
appeal  therefore  must  be  dismissed;  but 
even  had  the  jurisdiction  of  this  court  at- 
tached, the  record  as  presented  would  re- 
quire an  affirmance. 

The  appeal  therefore  Is  dismissed. 
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On  Motion  for  Rehearing. 

DAVIDSON,  P.  J.  This  case  Is  presented 
for*  review  on  motion  for  rehearing.  The 
record  failed  to  contain  notice  of  appeal, 
and  a  document  was  filed  supposed  to  be  a 
recognizance,  or  to  operate  as  such.  It  Is 
stated  in  the  original  opinion  that  this  docu- 
ment is  more  in  the  nature  of  an  appeal  bond 
than  a  recognizance. 

[2]  Appellant  undertakes  now,  by  affida- 
vits, to  show  that  he  gave  notice  of  appeal  in 
the  trial  court,  but  it  was  not  entered  of  rec- 
ord. This  Is  an  Insufficient  showing.  Appel- 
lant's counsel  states  in  his  affidavit  that  after 
the  conviction  of  his  client  the  early  part  of 
January  he  secured  a  narrative  form  of  the 
statement  of  facts  taken  by  the  stenogra- 
pher and  presented  same  to  the  county  Judge 
prior  to  the  adjournment  of  court,  asking  him 
to  review  the  matter  and  sign  the  bills  of  ex- 
ception and  statement  of  facts  if  found  cor- 
rect; otherwise  to  so  change  them  as  to  con- 
form to  the  real  facts.  He  states  the  county 
Judge  Informed  him  that  he  and  the  county 
attorney  found  the  bills  of  exception  and 
statement  of  facts  incorrect  and  would  not 
approve  them.  The  county  Judge  filed  an 
affidavit  that  such  statement  of  facts  and 
bills  of  exception  were  not  presented  to  him 
as  stated  by  counsel  for  appellant,  and,  sub- 
stantially, that  he  knew  nothing  about  the 
statement  of  facts  and  heard  nothing  about 
It  until  perhaps  in  May  subsequent  to  the 
adjournment  of  court  the  22d  day  of  January. 
It  seems  also  upon  request  of  appellant's 
counsel  the  Judge  gave  30  days  after  ad- 
journment of  court  In  which  to  file  statement 
of  facts,  and  later  extended  that  to  60  days. 
The  transcript  shows  an  application  was 
made  to  the  court  on  the  6th  day  of  January; 
the  conviction  having  occurred  on  the  4th. 
The  application  was  for  60  days.  The  tran- 
script does  not  contain  the  order  either 
granting  or  refusing  to  grant  the  time.  Un- 
der the  decisions  more  than  20  days  beyond 
the  term  of  court  could  not  be  granted  for 
filing  these  papers. 

It  will  be  noticed  further  in  this  connec- 
tion that  the  court  adjourned  on  22d  of  Jan- 
uary, 1016.  The  transcript  was  certified  by 
the  clerk  of  the  county  court  of  Hopkins 
county  on  the  26th  day  of  November,  1916, 
and  was  filed  in  the  Court  of  Criminal  Ap- 
peals on  the  6th  day  of  December,  1916. 
Without  the  statement  of  facts  or  bills  of 
exception  in  the  record,  and  without  any 
showing  why  they  are  not  there,  the  case  was 
submitted  for  decision  on  December  20,  1916. 
Subsequent  to  the  writing  of  the  opinion  all 
these  affidavits  and  counter  affidavits  and 
matters  of  that  sort  were  gotten  together  and 
filed  in  connection  with  the  motion  for  re- 
hearing. Why  this  delay  Is  not  explained. 
Appellant  and  his  counsel  must  have  known 
the  condition  of  the  case  long  prior  to  mak- 
ing up  the  transcript,  and  legally  know  under 


such  condition  that  his  case  could  not  be  re- 
viewed on  the  questions  Involved  in  the  state- 
ment of  facts  and  bills  of  exception.  This 
matter  does  not  present  Itself  as  being  mer- 
itorious. The  whole  matter  manifests  an  ut- 
ter want  of  diligence  on  the  part  of  appel- 
lant and  his  counsel  in  preparation  of  the 
appeal. 

We  have  not  discussed  the  merits  of  these 
conflicting  affidavits.  It  is  to  be  greatly  de- 
plored that  such  things  will  occur.  We  call 
the  attention  of  the  authorities  of  Hopkins 
county  to  these  matters.  There  is  that  about 
these  matters  which  requires  investigation. 

The  motion  for  rehearing  Is  overruled. 

MORROW,  J.,  absent 


HENDERSON  v.  DAVIS.   (No.  1704.) 

(Court  of  Civil  Appealer  of  Texas.  Texarkana. 
Jan.  1,  1917.  On  Motion  for  Re- 
hearing, Jan.  11,  1917.) 

1.  Contracts  «=3348(12)— Pleading — Proof. 

One  cannot  plead  an  express  contract  and 
recover  upon  proof  of  facts  which  show  an  im- 
plied contract,  nor  plead  an  express  contract  to 
pay  a  fixed  sum  or  specified  commodity  and  re- 
cover what  the  services  were  reasonably  worth, 
where  there  has  been  only  a  breach  in  the  stip- 
ulation of  payment 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i  1748;  Dec.  Dig.  «=>346(12).] 

2.  Wills  &=>68  —  Contract  to  Devise  — 
Pleading — Petition— Construction. 

In  an  action  against  the  estate  of  a  dece- 
dent, a  petition  alleging  an  express  agreement 
by  the  decedent  to  devise  to  plaintiff  100  acres 
of  land  in  consideration  of  personal  services  to 
be  rendered  by  the  plaintiff,  and  the  rendering 
of  snch  services  by  the  plaintiff,  with  no  alter- 
native count  stated  a  suit  upon  an  express 
contract 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  fi  178-182;  Dec  Dig.  «=»68.] 

3.  Wills  «s>63  —  Contract  to  Make  Be- 
quest—Construction. 

Contracts  to  pay  for  services  rendered  by 
a  testamentary  bequest  of  money  are  subject 
to  the  same  rules  of  construction  as  applicable 
to  contracts  generally. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  171;  Dec.  Dig.  «=»63.] 

4.  Frauds,  Statute  of  «J=»75— Contract  to 
Devise  Lard. 

The  provision  of  the  statute  of  frauds  re- 
quiring contracts  for  the  conveyance  of  real 
estate  to  be  in  writing  includes  contracts  to 
devise  land  which  to  be  enforceable  must  con- 
form to  all  the  legal  requirements  essential  to 
a  contract  of  conveyance  inter  vivos. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  Cent.  Dig.  |  132;  Dec.  Dig.  «=» 
75.] 

5.  Frauds,  Statute  of  ej=»137— Contract  to 
Devise  Land— Part  Performance — Serv- 
ices. 

The  fact  that  plaintiff  performed'  personal 
services  for  the  deceased  is  not  such  an  execu- 
tion or  part  performance  as  would  take  a  con- 
tract to  devise  land  in  payment  therefor  out  of 
the  statute  of  frauds,  since  it  amounts  to  no 
more  than  the  payment  of  the  purchase  money. 

[Ed.  Note— For  other  cases,  see  Frauds, 
Statute  of,  Cent  Dig.  §§  301-326;  Dec.  Dig. 
<g=137.] 
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8.  Wills  «=>68— Contract  to  Dk,vjbi  Land 

— Breach— Damages. 
The  measure  of  damages  for  the  breach  of 
a  contract  to  devise  land  in  payment  for  per- 
ianal services  Is  the  same  as  for  breach  of 
contract  to  convey  which  ordinarily  is  the  value 
of  the  land  to  which  the  contract  related. 

[Ed.  Note— For  other  cases,  see  Wills,  Cent. 
Die.  H  178-182;  Dec.  Dig.  «=»68.] 

7.  Wills  «=»68  —  Contract  to  Devise  — 
Plsading — Pboot. 

In  an  action  against  the  estate  of  a  dece- 
dent, where  the  petition  did  not  state  whether 
an  alleged  contract  to  devise  land  in  payment 
for  personal  services  to  be  rendered  was  writ- 
ten or  oral,  plaintiff  could  prove  a  written  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ||  178-182;  Dec.  Dig.  <8=>68.] 

8.  Wills  «=»58(2)  —  Contracts  to  Devise 
Land— Evidence. 

In  an  action  against  the  estate  of  a  dece- 
dent evidence  held  insufficient  to  establish  an 
alleged  express  agreement  on  the  part  of  de- 
cedent to  devise  land  to  plaintiff  in  considera- 
tion of  personal  services  to  be  rendered  during 
the  lifetime  of  decedent 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  |  166;  Dec  Dig.  «=>58(2).] 

9.  Wnxa  <8=>58(2)  —  Contracts  to  Devise 
Land— Evidence. 

Courts  are  disposed  to  require  more  satis- 
factory evidence  to  establish  agreements  to  de- 
vise land  in  consideration  of  personal  services 
than  is  usually  accepted  aa  sufficient  proof  of 
contracts  generally. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  }  186;  Dec.  Dig.  oJ=»58(2)J 

On  Motion  for  Rehearing. 

10.  Executors  and  Administrators  4=>221 
(4V— Personal  Services— Proof. 

In  an  action  against  the  estate  of  decedent, 
evidence  that  personal  services  rendered  by 
plaintiff  during  the  lifetime  of  decedent  were  not 
rendered  gratuitously,  together  with  evidence 
of  their  value,  would  support  a  judgment  for 
compensation  for  such  services. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent  Dig.  II  903,  903%, 
1872-1874,  1876;  Dec.  Dig.  «=>221(4).] 

11.  Executors  and  Administrators  <3=> 
437(3)— Limitations— Actions  Against  De- 
cedent's Estate— Implied  Contract  for 
Pewonal  Services. 

Where  personal  services  are  rendered  dur- 
ing the  lifetime  of  a  decedent  without  express 
agreement  of  any  kind,  the  bar  of  limitations 
would  be  determined  by  the  law  applicable  to 
claims  generally  against  the  estates  of  deceas- 
ed persona. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  |{  1744-1747, 
1764;  Dec.  Dig.  <8=>437(8).] 

12.  Limitation  of  Actions  «=>46(5)— Accru- 
al of  Cause  of  Action— Contract  to  Pat 
fob  Services  bt  Will. 

Where  personal  services  are  rendered  dur- 
ing the  lifetime  of  a  decedent  under  an  express 
contract  to  pay  for  the  services  by  will,  with- 
out specifying  what  the  compensation  is  to  be, 
the  bar  of  limitations  does  not  begin  until 
after  the  death  of  decedent. 

[Ed.  Note.— For  other  case*,  see  Limitation 
of  Actions,  Cent  Dig.  §  244;  Dec  Dig.  *=> 
46(5).] 

13.  Witnesses  <S=»159(9)  —  Transactions 
with  a  Decedent— Services. 

In  an  action  against  the  estate  of  decedent 
on  an  alleged  implied  contract  for  personal 
services,  plaintiff  may  testify  as  to  what  he  did 


in  the  service  of  decedent  when  the  latter  was 
not  present  or  a  party  to  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  I  676;  Dec  Dig.  <*=>159(9).) 

Appeal  from  District  Court,  Harrison 
County;  H.  T.  Lyttleton,  Judge. 

Action  by  Jim  Davis  against  John  I*  Hen- 
derson, administrator  of  the  estate  of  James 
Eastridge,  deceased.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

Beard  ft  Davidson,  of  Marshall,  for  appel- 
lant Cary  Abney  and  M.  O'Banion,  both  of 
Marshall,  for  appellee. 

HODGES,  J.  In  this  suit  the  appellee  re- 
covered a  Judgment  In  the  court  below 
against  the  appellant,  as  the  administrator 
of  the  estate  of  James  Eastridge,  deceased. 
Omitting  the  formal  Introductory  portions 
of  the  petition,  it  is  as  follows: 

"The  plaintiff  alleges  that  the  said  James 
Eastridge  on  or  about  the  1st  day  of  January. 
1913,  and  at  the  time  of  his  death,  was  seised 
and  possessed  of  a  valuable  estate  consisting 
of  about  600  acres  of  land  situated  in  Harrison 
county,  Tex.,  certain  live  stock,  and  other  per- 
sonal property.  Said  Eastridge  was  on  said 
1st  day  of  January,  1903,  an  old  man  in  feeble 
health  and  unable  to  properly  attend  to  his 
business  affairs  and  conduct  his  farm.  Said 
Eastridge  had  never  married,  and  had  no  near 
relatives  or  other  persons  to  live  with  him 
or  to  assist  him  in  his  business;  and,  being 
all  alone  and  in  need  of  some  one  to  care  for 
him  and  assist  him  in  the  management  of  his 
affairs,  said  Eastridge  on  or  about  January 
1,  1903.  entered  into  an. agreement  with  plain- 
tiff by  the  terms  of  which  said  Eastridge  agreed 
and  promised  to  devise  to  plaintiff  100  acres 
of  said  Eastridge's  land;  and -in  consideration 
thereof  plaintiff  agreed  to  and  did  render  cer- 
tain personal  services  to  said  Eastridge,  such 
services  consisting  of  assisting  said  Eastridge 
in  cultivating  and  managing  his  farm,  caring 
for  his  live  Btock,  marketing  his  crops,  purchas- 
ing provisions,  clothing,  etc.,  for  him,  waiting 
on  said  Eastridge  and  caring  for  him  when 
sick,  and  performing  various  and  sundry  acts 
necessary  to  the  management  of  deceased's 
farm  and  personal  affairs. 

"The  plaintiff  faithfully  performed  all  of  the 
acts  ana  duties  which  be  had  agreed  to  do  and 
perform  from  the  time  he  entered  into  said 
agreement  until  the  death  of  said  Eastridge,  and 
said  services  were  performed  at  the  special  in- 
stance and  request  of  the  said  Eastridge  in  the 
reliance  of  said  agreement  and  in  reliance  upon 
the  acts  and  conduct  of  said  Eastridge,  which 
were  sufficient  to  induce  a  person  of  ordinary 
prudence  to  believe,  and  plaintiff  did  believe, 
that  said  Eastridge  would  remunerate  plaintiff 
therefor  by  a  bequest  in  said  EaBtridge's  will. 
Plaintiff,  so  believing,  did  render  said  services 
in  expectation  of  being  remunerated  therefor  by 
a  bequest  from  said  Eastridge  in  plaintiffs  fa- 
vor. 

"Plaintiff  avers  that  the  reasonable  value  of 
said  services  was  the  sum  of  $2,000,  and  plain- 
tiff has  never  been  paid  anything  of  value 
therefor,  and  said  Eastridge,  being  unable  to 
read  and  write,  and  being  in  feeble  health,  died 
suddenly  and  after  having  failed  through  in- 
advertence to  execute  the  will  as  he  had  con- 
tracted to  do  and  as  he  intended  to  do. 

"Plaintiff  prays  judgment  for  said  sum  of 
$2,000,  and  he  prays  for  general  relief." 

According  to  the  evidence  Introduced  upon 
the  trial,  Eastridge  was  an  eccentric  old  man, 
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who  lived  practically  alone.  While  he  seem- 
ed to  possess  the  sense  of  hearing,  he  either 
could  not  or  would  not  talk  to  any  one.  Not- 
withstanding his  eccentricities  and  defects, 
he  succeeded  In  accumulating  considerable 
property,  and  at  the  time  of  his  death  owned 
a  large  body  of  land,  together  with  some  per- 
sonal property  and  about  $1,900  in  cash.  It 
appears  that  the  appellee,  a  negro,  was  his 
nearest  neighbor  and  most  Intimate  asso- 
ciate. 

As  evidence  of  the  agreement  set  out  In  the 
petition'  the  appellee  introduced  three  wit- 
nesses, who  testified  to  conversations  and 
statements  made  In  the  presence  of  East- 
ridge  and  to  which  be  assented.  One  of  these 
witnesses,  Charlie  Johnson,  testified,  In  sub- 
stance, that  he  was  present  on  one  occasion 
at  the  instance  of  the  appellee ;  that  'it  was 
a  habit  of  Eastrldge  not  to  talk  any,  but  he 
expressed  his  assent  by  giving  his  hand,  and 
when  he  did  not  assent  he  simply  did  noth- 
ing; that  the  appellee  said  to  him  (East- 
rldge) on  that  occasion:  "Here  is  Charlie 
(referring  to  the  witness).  Are  you  willing 
to  will  me  that  100  acres  of  land?"  In  re- 
sponse Eastrldge  extended  his  hand.  Wit- 
ness then  says  that  he  told  the  parties  that 
the  will  should  be  written  by  some  Justice  of 
the  peace,  notary  public,  or  officer;  that  the 
appellee  then  suggested  a  white  man;  bat 
that  Eastrldge  did  not  extend  his  hand. 
Taylor,  another  witness,  testified  that  he  was 
present  when  the  matter  of  making  a  will 
for  the  appellee  was  mentioned;  that  the 
appellee  did  the  talking  and  asked  Eastrldge 
If  he  would  will  him  that  100  acres  of  land; 
that  Eastrldge  gave  his  halid.  This  was  ac- 
cepted by  the  parties  as  an  affirmative  an- 
swer. Another  witness  testified  to  substan- 
tially the  same  facts. 

The  appellee  testified,  and  was  corroborat- 
ed by  other  witnesses,  that  for  several  years 
prior  to  the  death  of  Eastrldge  he  had  as- 
sisted Eastrldge  In  the  management  of  his 
business,  had  gone  with  him  to  market, 
waited  on  him  when  he  was  sick,  and  per- 
formed many  other  services  about  the  prem- 
ises for  Eastrldge.  Testimony  was  also  in- 
troduced showing  the  value  of  those  services. 

[1]  At  the  conclusion  of  the  evidence  the 
appellant  requested  a  peremptory  instruction 
In  his  favor,  upon  the  ground  that  the  testi- 
mony was  insufficient  to  support  a  recovery. 
The  refusal  to  give  that  charge  is  assigned 
as  error.  The  sufficiency  of  the  evidence  de- 
pends upon  the  construction  that  should  be 
given  the  appellee's  petition.  If  this  is  a 
suit  upon  an  implied  contract  to  pay  the 
value  of  the  services  rendered,  the  evidence 
would  probably  be  sufficient;  but  If  it  should 
be  treated  as  a  suit  upon  an  express  con- 
tract to  devise  land  in  payment  for  the  serv- 
ices rendered,  the  plaintiff  has  failed  to  make 
out  his  case.  There  is  no  rule  better  settled 
than  that  one  cannot  plead  an  express  con- 
tract and  recover  upon  proof  of  facts  which 
show  only  an  implied  contract  Neither  can 


one  plead  an  express  contract  to  pay  a  fixed 
sum,  or  any  specified  commodity,  and  recover 
what  the  services  were  reasonably  worth 
where  there  has  been  only  a  breach  In  the 
stipulation  of  payment  Gammage  v.  Alex- 
ander, 14  Tex.  414;  Western  Union  Tel.  Co. 
v.  Smith,  88  Tex.  13,  28  S.  W.  931,  30  S.  W. 
550;  Morris  v.  Kasling,  79  Tex.  145, 15  S.  W. 
226,  11  L.  R.  A.  398;  Townee  on  Pleading 
(2d  Ed.)  p.  427. 

[2]  It  is  contended  by  the  appellee  that 
his  petition  should  be  construed  as  a  suit  up- 
on an  implied  contract  on  the  part  of  Bast- 
ridge  to  pay  the  appellee  the  reasonable  value 
of  the  services  rendered.  We  cannot  ignore 
the  plain  terms  of  the  petition  Itself.  It  Is 
alleged  In  language  that  cannot  be  mistaken 
that  on  or  about  the  1st  of  January,  1903, 
the  parties  entered  into  an  agreement  by  the 
terms  of  which  Eastrldge  bound  himself  to 
devise  to  plaintiff  100  acres  of  land,  and  In 
consideration  the  plaintiff  agreed  to  render 
certain  personal  services  to  Eastrldge.  It  is 
further  alleged  with  equal  certainty  that  the 
plaintiff  performed  all  of  those  services  as  he 
had  agreed  to  do,  and  that  he  did  so  In  reli- 
ance on  the  agreement  as  well  as  upon  the 
acts  and  conduct  of  Eastrldge,  and  that  he 
believed  that  Eastrldge  would  compensate 
him  by  a  bequest  in  his  will.  The  reference 
to  the  bequest  expected  could,  under  the  al- 
legations, be  no  other  than  the  100  acres  of 
land  referred  to  elsewhere  in  the  petition. 
The  petition  contains  no  alternative  count 
We  must  therefore  regard  this  suit  as  one  up- 
on an  express  contract  on  the  part  of  East- 
rldge to  compensate  the  appellee  by  a  devise 
of  land  for  services  rendered  during  the  life- 
time of  the  deceased. 

[3]  Contracts  to  pay  for  services  rendered 
by  a  testamentary  bequest  of  money  or  other 
property  are  subject  to  the  same  rules  of  con- 
struction, and  are  to  be  tested  by  the  same 
legal  standard,  applicable  to  contracts  gener- 
ally. 3  Elliott  on  Contracts,  |  220,  and  the 
authorities  referred  to  in  the  notes. 

[4]  A  contract  to  devise  land  is  not  ma- 
terially different  from  one  to  convey  land, 
and,  to  be  enforceable,  must  conform  to  all 
the  legal  requirements  essential  to  a  contract 
of  conveyance  Inter  vivos.  Wallace  v.  Long, 
105  Ind.  522,  6  N.  B.  866,  55  Am.  Rep.  222. 
See,  also,  Elliott  on  Contracts,  supra;  1  Un- 
derbill on  Wills,  |  288.  Contracts  for  the 
conveyance  of  real  estate  under  our  statute 
must  be  In  writing,  and  this  Includes  all 
kinds  of  contracts  which  contemplate  the  pas- 
sage of  title  to  real  estate  or  an  Interest 
therein.  Sprague  v.  Haines,  68  Tex.  215,  4 
S.  W.  371. 

[6]  The  fact  that  the  appellee  performed 
the  services  is  not  such  an  execution  or  part 
performance  as  would  take  a  contract  to  con- 
vey out  of  the  statute  of  frauds.  It  amounts 
to  no  more  than  the  payment  of  the  purchase 
money,  and  it  has  been  frequently  held  that 
this  la  not  sufficient.  Ward  v.  Stuart,  62  Tex. 
333;  Dixon  v.  McNeece,  152  S.  W.  676.. 
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[I]  The  measure  of  damageB  for  the  breach 
of  a  contract  to  devise  land  is  governed  by 
the  same  rales  which  control  the  measure  In 
breaches  of  contracts  to  convey.  Ordinarily 
It  is  the  value  of  the  land  to  which  the  con- 
tract related.  Burgess  v.  Burgess,  109  Pa. 
312,  1  AtL  167 ;  Hudson  v.  Hudson,  87  Ga. 
678,  13  S.  E.  583,  27  Am.  St.  Bep.  270;  8 
Elliott  on  Contracts,  g  2220. 

[7-1]  In  his  petition  the  appellee  did  not 
allege  whether  his  contract  with  Eastridge 
was  written  or  oral.  It  was  therefore  per- 
missible for  him  to  prove  a  written  contract 
which  corresponded  to  his  averments.  But 
he  offered  only  parol  evidence,  and  relied  up- 
on that  which  was  wholly  insufficient  to  sus- 
tain his  averments.  The  courts  have  been 
disposed  to  require  more  satisfactory  evi- 
dence to  establish  agreements  of  this  char- 
acter than  is  usually  accepted  as  proof  suf- 
ficient of  contracts  generally.  The  fact  that 
one  of  the  parties  is  dead,  and  the  ease  with 
which  obligations  upon  his  part  may  be 
shown,  is  regarded  as  a  strong  temptation,  In 
some  instances,  to  claim  compensation  for 
services  where  none  was  ever  intended. 

We  think  it  unnecessary  to  pass  upon  the 
remaining  assignments  of  error. 

While  holding  that  the  court  committed 
reversible  error  in  not  giving  the  peremptory 
instruction  requested,  we  think  the  case  nev- 
ertheless should  be  remanded;  and  it  is  ac- 
cordingly so  ordered. 

On  Motion  for  Rehearing. 

[11-12]  In  his  motion  for  rehearing  the  ap- 
pellee asked  for  more  specific  rulings  upon 
the  sufficiency  of  the  evidence.  It  is  neither 
our  purpose  nor  province  to  anticipate  de- 
fenses that  might  be  interposed  to  an  amend- 
ed original  petition  seeking  a  recovery  upon 
an  Implied  contract  to  pay  the  value  of  the 
services  rendered  by  the  appellee  to  East- 
ridge. We  mean  in  this  case  merely  to  hold 
that  the  evidence  was  insufficient  to  establish 
an  express  contract  of  any  kind  to  reimburse 
the  appellee  for  the  services  he  had  rendered. 
This,  of  course,  does  not  mean  that  the  appel- 
lee would  not  be  entitled  to  reimbursement 
upon  an  implied  agreement  that  he  was  to  be 
paid  the  value  of  those  services.  Testimony 
sufficient  to  show  that  the  services  were  not 
rendered  gratuitously  would,  in  connection 
with  evidence  of  their  value,  support  a  judg- 
ment for  such  compensation.  In  applying 
the  rules  of  law  we  must  bear  in  mind  the 
distinction  between  those  cases  ■  where  the 
parties  had  no  express  agreement  of  any  kind 
and  those  where  there  was  an  express  con- 
tract to  pay  for  the  services  by  will  without 
specifying  what  the  compensation  was  to  be. 
In  the  former  class  of  cases  the  bar  of  limi- 
tation would  be  determined  by  the  law  ap- 
plicable to  claims  generally  against  the  es- 
tates of  deceased  persons;  while  In  the  latter 
limitation  would  not  begin  to  run  till  after 


the  death  of  the  party  liable.  Had  the  appel- 
lee in  this  suit  established  a  contract  on  the 
part  of  Eastridge  to  compensate  him  for  his 
services  by  some  indefinite  provision  in  his 
will,  limitation  clearly  would  not  have  com- 
menced to  run  until  the  failure  of  Eastridge 
to  comply  with  his  agreement  occurred. 

[IS]  In  view  of  the  probability  of  another 
trial,  we  deem  it  proper  to  say  that  the  rule 
laid  down  by  this  court  in  Wells  v.  Hobbs,  57 
Tex.  Civ.  App.  875,  122  S.  W.  451,  should 
be  followed  In  determining  the  admissibility 
of  the  testimony  of  the  appellee.  The  rule  as 
there  announced  is  that  he  may  testify  as  to 
what  he  did  in  the  service  of  the  decedent 
when  the  latter  was  not  present  or  a  party  to 
the  transaction. 

We  have  carefully  considered  the  questions 
raised  in  the  motion,  but  feel  that  we  should 
adhere  to  the  original  conclusions  announced. 

The  motion  is  therefore  overruled. 


ARBINGTON  et  al.  v.  JONES  et  aL 
(No.  1709.) 

(Court  of  Civil  Appeals  of  Texas.  Texarkana. 
Jan.  \  1917.) 

1.  Schools  and  School  Districts  <8=»79— 
Poweb  to  Employ  and  Pat  Attorney. 

Vernon's  Sayles'  Ann.  ,Civ.  St.  1914,  art. 
2856,  provides  that  all  school  districts  provided 
for  by  special  act  of  the  Legislature  are  placed 
under  the  general  laws  relating  to  incorporated 
school  districts.  Article  2822  provides  that  the 
trustees  of  the  school  district  may  contract  and 
be  contracted  with,  sue  or  be  sued,  plead  or 
be  impleaded.  Under  articles  2823  and  2892,  the 
trustees  of  a  school  district  have  the  manage- 
ment and  control  of  the  public  school  of  the  dis- 
trict. No  statute  makes  it  the  duty  of  the  coun- 
ty or  district  attorney  to  represent  the  trustees 
in  legal  proceedings.  Article  2772  provides  for 
payment  of  local  school  funds  for  certain  pur- 
poses and  "for  other  purposes  necessary  in  the 
conduct  of  the  schools,  to  be  determined  by  the 
beard  of  trustees."  The  Park  independent 
school  district  of  Bowie  county  was  organized 
and  created  by  act  of  the  Legislature.  Held, 
in  a  suit  to  restrain  the  trustees  of  that  district 
from  issuing  and  delivering  and  the  treasurer 
of  the  district  from  paying,  any  check  or  war- 
rant for  legal  services  rendered  in  prosecuting 
a  suit  by  the  trustees  to  cancel  a  teacher's  con- 
tract, that  although  no  express  authority  was 
given  to  trustees  to  employ  an  attorney  for  such 
purpose,  such  authority  was  implied,  and  also 
authority  to  pay  Buch  attorney  reasonable  com- 
pensation out  of  the  special  maintenance  fund 
in  the  management  of  the  trustees,  as  a  neces- 
sary incident  of  the  power  to  contract  and  sue 
and  control  the  affairs  of  the  school,  aud  that  the 
discretion  of  the  trustees  in  this  respect  could 
not  be  restrained. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  8§  188-191;  Dec. 
Dig.  «=>79J 

2.  Schools  and  School  Distbicts  <8=>111— 
Payment  of  Attobney's  Fees. 

Whether  or  not  such  attorney's  fee  should 
be  paid  in  priority  of  the  salaries  of  teachers 
under  previously  existing  contracts  with  them 
was  a  matter  that  did  not  legally  affect  plaintiff 
taxpayers  with  a  peculiar  injury. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  H  265-268;  Dec. 
Dig.  «sp1U.] 
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Appeal  from  District  Court,  Bowie  Comity; 
H.  F.  O'Neal,  Judge, 

Suit  by  Robert  Arrlngton  and  others 
against  W.  Z.  Jones  and  others.  From  Judg- 
ment for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

The  court  sustained  a  general  demurrer  to 
the  plaintiffs'  petition,  and  they  appeal  from 
the  ruling  In  that  respect.  The  Park  inde- 
pendent school  district  of  Bowie  county,  as 
alleged,  "was  organized  and  created  by  an  act 
of  the  Twenty-Eighth  Legislature  of  the 
state  of  Texas  as  a  body  politic,  and  is  now 
in  due  and  legal  existence."  The  purpose  of 
the  suit  is  to  have  a  writ  of  Injunction  Issued, 
restraining  the  trustees  of  the  Park  independ- 
ent school  district  from  Issuing  and  deliver- 
ing, and  the  treasurer  of  said  school  district 
from  paying,  any  check  or  warrant  in  pay- 
ment of  legal  services  rendered  by  Attorney 
J.  S,  Crumpton  in  prosecuting  a  suit  in  the 
district  court  of  Bowie  county,  brought  by 
the  trustees  of  said  school  district  against  a 
teacher  in  the  school  to  cancel  her  teaching 
contract  for  the  year  1015-1916.  The  plain- 
tiffs appear  in  the  present  suit  as  taxpayers 
and  patrons  of  the  school,  claiming  that  the 
sum  contracted  to  be  paid  by  the  said  trus- 
tees to  the  attorney  for  his  services  were 
not  just  and  legal  charges  against  the  funds 
of  the  said  Independent  school  district  de- 
rived through  a  special  maintenance  tax  in 
the  district. 

Wheeler  &  Wheeler  and  Mahaffey,  Kee- 
ney  &  Dalby,  all  of  Texarkana,  for  appellants. 
L.  H.  Henry  and  J.  S.  Crumpton,  both  of 
Texarkana,  for  appellees. 

LEVY,  J.  (after  stating  the  facts  as  above). 
[1, 2]  Article  2856,  Vernon's  Sayles'  Statutes, 
provides  that  all  school  districts  provided  for 
by  special  act  of  the  Legislature,  as  was  here 
alleged,  are  placed  under  the  general  laws  re- 
lating to  Incorporated  school  districts.  It  is 
provided  that  the  trustees  of  the  school  dis- 
trict, as  a  body  corporate,  may  contract 
and  be  contracted  with,  sue  or  be  sued,  plead 
or  be  impleaded,  in  any  court  of  this  state 
of  competent  jurisdiction.  Article  2822,  Ver- 
non's Sayles'  Statutes.  And  the  trustees  of 
the  school  district  shall  have  the  management 
and  control  of  the  public  school  of  the  dis- 
trict. Articles  2823  and  2892,  Vernon's  Sayles' 
Statutes.  There  Is  no  authority  expressly 
given  to  trustees  to  employ  an  attorney  to 
bring  a  suit  in  behalf  of  trustees  against  a 
teacher  to  cancel  a  teaching  contract.  But 
having  the  power,  as  trustees  have  by  the 
terms  of  the  statute,  to  contract  and  to  sue 
and  be  sued  in  the  courts,  the  authority  on 
the  part  of  trustees  to  employ  an  attorney 
to  Institute  and  prosecute  an  action  in  their 
behalf  would  exist  as  a  necessary  incident  of 
the  powers  to  contract  and  to  sue  and  to 
manage  and  control  the  affairs  and  interest 


of  the  public  school.  State  ▼.  Aven  et  al., 
70  Ark.  .291,  67  S.  W.  752;  6  Thompson  on 
Corp.  (Ed.  1894)  f  7361.  For  the  statute  does 
not  make  It  the  duty  of  the  county  or  dis- 
trict attorney  to  represent  the  trustees  in  le- 
gal proceedings  in  which  they  are  interested. 
Since  the  trustees  have,  as  we  think,  the 
power  to  employ  an  attorney  to  represent 
them  In  legal  proceedings  respecting  school 
affairs,  the  authority  would  exist  to  pay  such 
attorney  reasonable  compensation  out  of  the 
special  maintenance  school  fund  in  the  man- 
agement and  control  of  the  trustees.  Article 
2773,  Vernon's  Sayles'  Statutes.  And;  as 
the  trustees,  under  the  expressly  conferred 
power  of  management  and  control,  may  deter- 
mine the  question  of  Instituting  legal  pro- 
ceedings respecting  the  school  affairs,  the 
plaintiffs  may  not  restrain  the  Judgment 
and  discretion  of  the  trustees  in  that  re- 
spect. And  whether  or  not  the  attorney's 
fee  should  be  paid  in  priority  Of  the  salaries 
of  teachers  under  previously  existing  con- 
tracts with  them  is  a  matter  that  does  not 
legally  affect  plaintiffs  with  a  peculiar  In- 
jury. 

It  is  believed  that  the  court  did  not  err  In 
sustaining  the  demurrer,  and  that  the  judg- 
ment of  the  court  should  be  affirmed. 


CITY  OF  HOUSTON  v.  RITCHIE. 
(No.  7269.) 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Dec.  7,  1916.   On  Motion  for  Rehearing, 
Jan.  18,  1917.) 

1.  Frauds,  Statute  of       139(5)— Interest 
in  Realtt— Parol  Contract— Deed. 

While  the  owner  of  land,  making  a  parol 
contract  to  convey  it  in  consideration  of  care, 
nursing,  etc,  could  not  have  been  compelled  to 
carry  ft  out,  but  might  defend  under  die  stat- 
ute of  frauds;  yet  where  he  executed  and  de- 
livered a  written  deed  to  the  promisee,  no  one 
could  be  heard  to  say  that,  as  he  could  not  have 
been  compelled  to  execute  and  deliver  the  deed, 
it  was  void. 

[Ed.  Note.— For  other  cases,  Bee  Frauds,  Stat- 
ute of,  Cent.  Dig.  f  340;  Dec.  Dig.  «=>139(5).] 

2.  Pleading  <8=»381(2)— Alternative  Count 
—Issues  and  Evidence. 

Where  the  third  count  of  the  petition  show- 
ed on  Its  fact  that  it  was  an  alternative  plea, 
the  plaintiff  was  not  confined  to  the  allegations 
therein,  but  might  make  out  a  case  by  the  proof 
of  the  allegations  of  the  second  count. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §S  1253-1260;  Dec.  Dig.  «=»381(2).] 

3.  Deeds  *=>17(4)— Consideration — Support 
and  Maintenance. 

The  furnishing  of  a  home  and  the  otherwise 
maintaining  of  the  owner  of  land  during  his  life 
is  a  sufficient  consideration  to  support  for  a  con- 
veyance of  such  land. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §  33;  Dec  Dig.  «8=»17(4)J 

4.  Vendor  and   Purchaser  «=»233— Bona 
Fide  Purchaser— Record— Notice. 

Where  the  owner  of  land  agreed  to  convey  it 
in  consideration  of  board,  nursing,  etc.,  and  did 
convey  It  shortly  before  his  death,  and  where 
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the  grantee,  who  had  fully  performed  her  part 
of  the  contract,  recorded  her  deed  on  May  21st 
before  she  had  any  notice  of  her  grantors  pre- 
viously executed  deed  under  which  defendant 
claimed,  defendant,  having  withheld  its  deed 
from  April  15th  to  May  22d,  by  reason  of  its 
laches  had  no  equity  as  against  plaintiff's  title. 

[Ed.  Note.— Fbr  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  f|  663-666;  Dec.  Dig. 
<8=>233J 

5.  Vkrdob  and  Purchaser  <8=236  —  Bona 

Fide  Pukchaseb— Extent  of  Right. 
Where  the  whole  consideration  of  a  deed 
was  paid  to  the  vendor  by  an  innocent  purchas- 
er before  she  was  apprised  of  the  defendant's 
claim  under  a  previously  executed,  but  unrecord- 
ed deed,  the  question  of  pro  tanto  protection 
was  not  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §§  567-569,  571-576; 
Dec.  Dig.  <3=>235.] 

Appeal  from  District  Court,  Harris  County; 
Chas.  E.  Ashe,  Judge. 

Suit  by  Cora  B.  Ritchie  against  the  City  of 
Houston.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

J.  O.  Hutch eson,  Jr.,  of  Houston,  for  appel- 
lant H.  B.  Kahn  and  Jno.  C.  Williams,  both 
of  Houston,  and  V.  M.  Clark,  of  Galveston, 
for  appellee. 

LANE,  J.  This  suit  was  originally  brought 
by  Cora  B.  Ritchie,  plaintiff,  against  the  dty 
of  Houston,  in  form  of  trespass  to  try  title, 
claiming  a  certain  tier  of  lots  in  said  dty  of 
Houston,  and  known  as  block  2  in  Jackson 
Hill  addition  to  said  dty.  Thereafter  plain- 
tiff filed  an  amended  petition  in  which  she 
pleaded  in  three  counts:  First,  trespass  to 
try  title;  second,  specially  setting  out  that 
on  or  about  the  12th  day  of  November,  1912, 
plaintiff  made  and  entered  into  a  contract  with 
J.  B.  Chew  substantially  as  follows:  Said 
Chew  was  then  in  feeble  and  delicate  health, 
and  was  in  need  of  room,  board,  nursing,  etc., 
and  that  he  then  agreed,  in  consideration  of 
such  room,  board,  care,  eta,  to  be  thereafter 
furnished  by  plaintiff,  to  convey  to  her  the 
property.  That,  in  consideration  of  said  con- 
tract and  agreement,  plaintiff  furnished  Chew 
the  room,  board,  and  nursing  until  the  time  of 
bis  death,  which  occurred  on  May  19,  1913. 
That  be  needed  and  required  constant  care 
and  attention,  which  plaintiff  gave  him.  That 
on  the  12th  day  of  May,  1913,  pursuant  to 
said  contract  and  agreement,  said  Chew  de- 
livered to  plaintiff  his  general  warranty  deed, 
by  which  he  conveyed  to  her  the  lots  in  ques- 
tion. That  on  the  21st  day  of  May  plaintiff 
caused  her  deed  to  be  recorded  in  the  deed 
records  of  Harris  county.  That  at  the  time 
of  the  registration  of  her  deed,  and  at  the 
time  of  the  execution  and  delivery  thereof, 
plaintiff  was  without  any  notice  of  any  claim 
of  any  person  to  the  lot  that  the  defendant 
claims  title  to  by  deed  purporting  to  be  exe- 
cuted by  J.  B.  Chew  to  John  Towles,  of  date 
April  15, 1913,  and  deed  from  Towles  and  wife 

«=»For  other 


to  defendant,  dated  April  15, 1913.  That  said 
deeds  were  not  filed  for  record  until  the  22d 
day  of  May,  1913,  and  plaintiff  was  without 
notice  or  knowledge  of  the  existence  of  either 
of  said  deeds.  Whereby  plaintiff  shows  that 
as  to  the  claim  of  defendant  she  became  a 
purchaser  for  valuable  consideration  and 
without  notice  of  the  claims  of  either  Towles 
or  of  defendant. 

Plaintiff's  third  count  is,  in  substance,  as 
follows: 

"Plaintiff  shows,  if  it  should  he  considered 
that  plaintiff  cannot  recover  on  the  above  pleas, 
that  on  the  12th  day  of  May,  1913,  the  plaintiff 
was  a  creditor  of  Chew,  in  that  she  had,  about 
the  12th  of  November,  1912,  furnished  Chew 
board,  room,  etc.,  and  that  the  things  done  and 
furnished  by  her  were  done  upon  the  promise 
of  Chew,  as  above  pleaded,  that  he  would  pay 
her  therefor  by  conveying  to  her  the  lands 
hereinbefore  described ;  that  on  the  12th  day  of 
May,  1913,  said  Chew  agreed  with  plaintiff  and 
stated  to  her  that  the  services  rendered  by  her 
and  the  care  and  attention  and  room  and  board 
so  furnished  to  him  by  her  were  fully  worth  the 
value  of  said  land  and  much  more,  and  thereup- 
on, in  full  satisfaction  and  discharge  of  said  in- 
debtedness due  by  said  Chew  to  plaintiff,  said 
Chew  delivered  to  plaintiff  the  deed  as  afore- 
said." 

The  defendant  filed  answer  pleading  not 
guilty,  and  pleading  specially  that  no  present 
consideration  was  paid  for  the  deed,  but  the 
consideration,  if  any  there  was  for  the  deed, 
was  a  pre-existing  debt.  Defendant  also 
pleaded  that  the  agreement  pleaded  by  plain- 
tiff, by  which  it  was  claimed  that  Chew 
agreed  to  convey  to  her  the  land  in  considera- 
tion of  the  services  rendered,  was  within  the 
statute  of  frauds.  Defendant  also  pleaded 
that  It  purchased  and  paid  for  the  land,  pay- 
ing $1,000  therefor,  without  notice  of  any 
claim  of  any  kind  which  plaintiff  may  have 
ever  had  on  the  property,  and  pleaded  that  It 
was  an  innocent  purchaser  for  value. 

The  court,  to  whom  the  cause  was  submit- 
ted without  a  Jury,  having  heard  the  evidence, 
entered  judgment  for  the  plaintiff,  overruling 
all  of  the  demurrers  of  the  defendant  and 
finding  for  the  plaintiff  the  title  and  posses- 
sion of  the  land  sued  for.  The  court  there- 
after filed  his  conclusions  of  law  and  fact,  as 
follows: 

"Findings  of  Fact 

^•In  the  month  of  December,  1912,  J.  B. 
Chew,  deceased,  was  in  ill  health,  and  required 
some  person  to  furnish  him  room  and  board,  and 
to  care  for  him  and  nurse  him  in  his  illness. 

"In  that  month  he  entered  into  a  verbal  con- 
tract with  the  plaintiff,  Cora  Ritchie,  whereby 
Cora  Ritchie  agreed  to  take  care  of  him,  furnish 
him  room  and  board,  and  to  care  for  and  nurse 
him  in  his  sickness,  in  consideration  of  which 
the  said  J.  B.  Chew  promised  to  convey  by  gen- 
eral warranty  deed  to  plaintiff  the  property  in 
controversy.  In  pursuance  thereof,  and  in  said 
month,  the  said  Chew  went  to  plaintiff's  house 
to  reside  and  to  receive  from  her  the  attention, 
care,  board,  and  room  contracted  for  as  above 
stated,  and  from  that  time  until  the  time  of  his 
death,  which  occurred  May  19,  1913,  the  said 
Chew  remained  in  plaintiffs  home,  and  the 
plaintiff,  during  all  of  said  time,  provided  and 
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furnished  to  him  room  and  board,  cared  for  and 
attended  him  on  the  occasions  of  his  illness, 
cave  him  medicine  when  needed,  and  waited  on 
him  in  accordance  with  her  agreement.  Said 
Chew  was  addicted  to  the  use  of  intoxicants, 
was  an  excessive  drinker,  and  his  ill  health,  re- 
ferred to  herein,  was  occasioned  thereby. 

"On  the  12th  day  of  May,  1913,  said  Chew, 
in  recognition  and  in  performance  of  his  prom- 
ise and  agreement  with  plaintiff,  made  in  De- 
cember, 1912,  as  above  stated,  did  execute  and 
deliver  to  her  his  general  warranty  deed  con- 
veying the  property  in  controversy,  and  on  the 
21st  day  of  May,  1913,  the  plaintiff  caused  such 
deed  to  be  filed  for  record  in  the  deed  records 
of  Harris  county,  in  which  the  property  was 
situated. 

"On  April  15,  1918,  for  a  recited  considera- 
tion of  $500,  said  J.  R.  Chew  executed  and  de- 
livered a  general  warranty  deed  to  John  Towles, 
purporting  to  convey  to  him  the  property  in  con- 
troversy, and  on  the  same  date  the  said  John 
Towles  conveyed  by  general  warranty  deed  the 
property  to  defendant;  In  consideration  of  $1,- 
000,  which  was  then  paid  by  the  defendant  in 
cash  to  the  said  Towles. 

"Neither  the  deed  to  Towles  nor  the  city  of 
Houston  was  placed  of  record  in  Harris  county 
until  the  22d  day  of  May,  1913,  when  defendant 
caused  both  of  said  deeds  to  be  placed  of  record 
in  the  Harris  county  record  of  deeds. 

"At  the  time  of  the  execution  and  delivery  of 
the  deed  by  the  said  J.  B.  Chew  to  the  plaintiff, 
he  was  sober  and  in  his  normal  state  of  mind, 
and  in  possession  of  his  mental  faculties,  and 
knew  and  understood  the  nature  of  the  trans- 
action in  which  the  conveyance  was  being  made, 
and  was  legally  capacitated  to  make  valid  con- 
veyance of  said  property,  and  while  in  such  state 
of  mind  and  so  capacitated  did  make,  execute, 
and  deliver  to  the  plaintiff  the  deed  by  which 
said  property  was  conveyed  to  her. 

"The  plaintiff  did  not  know  that  the  said 
Chew  had  made  the  conveyance  to  Towles  until 
such  conveyance  was  manifested  by  its  registra- 
tion on  the  22d  day  of  May,  1913,  and  had  no 
notice  thereof. 

"I  find  that  the  defendant  purchased  the  lot 
in  controversy,  paying  a  valuable  consideration 
therefor,  without  knowledge  or  notice  that  J.  B. 
Chew  had  made,  or  was  claimed  to  have  made, 
any  agreement  with  the  plaintiff  with  reference 
to  said  lots. 

"Conclusions  of  law. 

"The  court  finds  that  as  a  matter  of  law  the 
plaintiff  was  a  purchaser  of  said  property  for 
value,  without  notice  of  defendant's  deed  or  of 
the  deed  to  Towles,  either  actual  or  construc- 
tive, and  that  she  is  therefore  entitled  to  recov- 
er said  property  against  the  defendant." 

From  this  preliminary  statement,  and  espe- 
cially from  the  conclusions  of  law  by  the 
court,  it  Is  made  entirely  apparent  that  toe 
sole  ground  upon  which  the  plaintiff  recover- 
ed is  that  stated  In  the  conclusion  of  law  of 
the  court: 

"The  court  finds  that  as  a  matter  of  law  the 
plaintiff  was  a  purchaser  of  said  property  for 
value,  without  notice  of  defendant's  deed  or  of 
the  deed  to  Towles,  either  actual  or  construc- 
tive, and  that  she  is  therefore  entitled  to  re- 
cover the  property  against  the  defendant" 

Defendant's  main  contention  is  that  plain- 
tiff could  not  be  an  innocent  purchaser  for 
value,  because  she  advanced  nothing  at  the 
time  of  taking  her  deed,  and  that  said  deed 
was  delivered  to  her  upon  such  consideration 
that  would  not  support  the  plea  of  innocent 
purchaser. 

[1]  Appellant  first  Insists  that  the  trial 


court  erred  In  not  sustaining  its  general  de- 
murrer to  plaintiffs  petition,  and  in  hearing 
evidence  in  support  of  the  alleged  parol  con- 
tract and  agreement  between  J.  B.  Chew  and 
plaintiff  for  the  sale  and  purchase  of  the  lots 
involved  In  this  suit,  because  it  is  shown  by 
the  petition  that  said  contract  and  agreement 
was  void  under,  and  in  violation  of,  the 
statute  of  frauds,  In  that  said  contract  rested 
in  parol. 

Had  J.  B.  Chew  refused  to  voluntarily  car- 
ry out  his  part  of  said  parol  contract,  he 
could  not  have  been  compelled  to  do  so  by 
the  courts,  as  he  could  have  pleaded  the  stat- 
ute of  frauds  in  defense.  But  we  do  not 
think  that  it  can  be  seriously  contended  that 
Chew  could  not,  if  he  chose  so  to  do,  execute 
and  deliver  a  written  deed  to  appellee,  as  he 
did  do,  conveying  to  her  the  land  In  ques- 
tion, or  that  the  deed  so  executed  and  deliv- 
ered Is  void  by  reason  of  the  statute  of 
frauds.  Chew  has  acted,  and  by  an  Instru- 
ment In  writing  has  confirmed  his  parol 
agreement,  and  no  one  can  now  be  heard  to 
say  that,  as  he  could  not  have  been  compelled 
by  law  to  execute  and  deliver  the  deed,  the 
same  is  void.  Appellant's  first  contention  is 
overruled. 

Appellant  again  insists  that  the  trial  court 
erred  In  not  sustaining  its  general  demurrer 
to  plaintiff's  petition,  because  it  appears  from 
the  allegations  therein  that  the  consideration 
paid  by  plaintiff  for  the  lots  in  Question  was 
whoUy  a  post  consideration,  and  therefore 
could  not  support  her  plea  of  bona  fide  Inno- 
cent purchaser  for  value.  Learned  counsel 
for  appellant,  in  making  the  above  conten- 
tion, must  not  be  understood  by  us  as  con- 
tending that  a  consideration  wholly  paid  for 
land  upon  a  parol  contract  of  sale  and  pur- 
chase, prior  to  the  actual  execution  and  de- 
livery of  the  deed  of  conveyance  by  the  ven- 
dor, would  not  support  a  plea  of  bona  fide 
purchaser  for  value  by  the  purchaser,  as 
against  the  holder  of  an  unrecorded  deed 
conveying  the  same  land  to  him  by  the  com- 
mon vendor,  prior  in  date  to  the  last  deed, 
of  which  said  prior  unrecorded  deed  the  last 
purchaser  had  no  actual  knowledge,  although 
the  language  used  might  be  so  construed ;  but 
we  do  understand  that  his  contention  is  that 
the  consideration  which  passed  from  appellee, 
Mrs.  Ritchie,  to  her  vendor,  J.  B.  Chew,  whol- 
ly passed  to  said  vendor  before  the  execution 
and  delivery  of  the  deed  from  said  Chew  to 
Towles  and  before  the  execution  and  delivery 
of  deed  from  Towles  to  appellant  of  date 
April  15,  1913,  and  that  therefore  such  con- 
sideration paid  by  Mrs.  Ritchie  does  not  sup- 
port her  plea  of  bona  fide  innocent  purchas- 
er for  value,  as  against  appellant's  said  deed. 

This  contention  cannot  be  sustained.  It  is 
clearly  and  unmistakably  alleged  In  the  sec- 
ond count  of  appellee's  petition  that  both  the 
deed  from  J.  B.  Chew  to  John  Towles  and 
the  deed  from  Towles  to  appellant  were  ex- 
ecuted and  delivered  on  the  15th  day  of 
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April,  191S,  and  were  not  recorded  until  the 
22d  day  of  May,  1913,  and  that  In  considera- 
tion of  the  contract  and  agreement  made 
between  her  and  J.  B.  Chew  on  the  12th  day 
of  November,  1912,  she  furnished  to  Bald 
Chew  a  room  In  her  house  and  boarded  him, 
famished  him  meals  at  all  times  desired  by 
him,  and  nursed  and  cared  for  him  continu- 
ously from  said  November  12,  1912,  until  the 
time  of  his  death,  which  occurred  on  the  19th 
day  of  May,  1913,  34  days  after  the  execution 
and  delivery  of  the  deeds  of  Towlea  and  ap- 
pellant, above  mentioned.  Wherefore  it  is 
apparent  that  counsel  is  mistaken  in  his 
statement  that  the  petition  alleges  that  the 
consideration  passing  from  Mrs.  Ritchie  to 
J.  B.  Chew  had  wholly  passed  prior  to  the 
execution  and  delivery  of  the  deeds  from 
Chew  to  Towles  and  from  Towles  to  appel- 
lant. 

[2]  Counsel  in  making  such  contention  ig- 
nores the  allegations  of  the  second  count  of 
appellee's  petition,  and  apparently  bases  his 
conclusions  alone  on  the  allegations  of  the 
third  count,  or  alternative  plea  of  appellee, 
wherein  It  Is  alleged  In  the  alternative  that 
the  consideration  paid  by  appellee  to  Chew 
was  a  prior  Indebtedness  of  Chew  to  her. 

The  third  count  of  the  petition  shows  on 
Its  face  that  it  is  an  alternative  plea,  and 
therefore  appellee  Is  not  confined  to  the  alle- 
gations therein,  but  may  make  out  her  case 
by  proof  of  the  allegations  of  the  second 
count  of  said  petition. 

We  do  not  think  the  court  erred  in  overrul- 
ing appellant's  demurrer. 

[3]  Appellant  also  contends  that  the  trial 
court  erred  in  rendering  Judgment  for  ap- 
pellee, because  the  undisputed  evidence  shows 
that  the  consideration  in  support  of  the  deed 
from  3.  B.  Chew  to  her  was  an  agreement 
upon  the  part  of  appellee  to  maintain,  nurse, 
and  care  for  said  Chew  during  his  life,  and 
that  such  agreement,  under  the  law,  cannot 
furnish  the  basis  of  a  claim  of  innocent  pur- 
chaser for  value. 

It  is  not  contended  by  appellee  that  such 
agreement  alone  would  support  a  plea  of  In- 
nocent purchaser  for  value,  but  it  is  contend- 
ed that  the  fact,  which  is  undisputed,  that 
appellee  In  compliance  and  fulfillment  of  her 
part  of  the  contract  or  agreement  did  fur- 
nish J.  B.  Chew  with  board  and  lodging,  that 
she  nursed  and  cared  for  him  from  the  date 
of  such  contract  continuously  until  his  death 
on  the  19th  day  of  May,  1913,  a  good  portion 
of  such  services  having  been  given  after  ap- 
pellant had  received  its  deed  on  the  15th  day 
of  April,  1913,  would  support  her  said  plea. 

That  furnishing  a  home  and  otherwise 
maintaining  the  owner  of  land  during  his 
life,  by  another,  is  a  sufficient  cpnsideration 
to  support  a  conveyance  of  such  land,  is  too 
well  settled  by  the  decisions  of  this  state  to 
be  now  questioned.  Mayer  v.  Swift,  78  Tex. 
387, 11  S.  W.  378 ;  Freeman  v.  Jones,  43  Tex. 
Civ.  App.  332,  94  a  W.  1072;  Masterson  v. 


865 

Crosby,  1S2  S.  W.  178;  Tobin  v.  Benson,  152 
S.  W,  642;  Garner  v.  Boyle,  84  Tex.  Civ. 
App.  42,  77  S.  W.  987. 

[4]  Both  the  pleadings  of  the  parties  and 
the  undisputed  evidence  show  the  contract 
between  appellee  and  3.  B.  Chew  as  alleged 
by  appellee,  and  the  undisputed  evidence  fur- 
ther shows  that  appellee  bad  fully  perform- 
ed her  part  of  said  contract  before  She  had 
any  notice  or  knowledge  of  appellant's  said 
deed,  either  actual  or  constructive.  The  un- 
dertaking of  appellee  to  support  and  care  for 
Chew  was  one  which  might  have  become  very 
onerous  had  he  lived  to  a  great  age,  and  one 
which  might  have  greatly  exceeded  the  value 
of  the  lots  conveyed  to  her.  Appellant  hav- 
ing withheld  Its  title  from  the  record  from 
the  15th  day  of  April  until  May  22d,  in  which 
time  appellee,  without  notice,  continued  the 
performance  of  the  consideration  of  her  title, 
the  appellant,  by  reason  of  its  laches,  would 
be  without  any  equity  as  against  the  title  of 
appellee.  In  the  editorial  note  found  under 
the  case  of  Western  Grocery  Co.  v.  P.  B.  Al- 
leman  and  Wife,  27  E.  R.  A.  (N.  S.)  620,  this 
precise  question  is  exhaustively  considered. 
A  great  many  authorities  are  collated,  and 
the  reason  for  said  holding  is  as  above  cited. 

What  has  already  been  said  disposes  of  all 
of  appellant's  assignments  adversely  to  appel- 
lant, and  they  are  therefore  overruled. 

[6]  Since  the  submission  of  this  cause, 
counsel  for  appellant,  by  permission  of  this 
court,  has  filed  an  additional  argument  in 
which  he  presents  for  the  first  time  the  prop- 
osition that,  if  It  be  held  that  appellee  ad- 
vanced any  consideration  at  the  time  of  or 
on  the  faith  of  receiving  the  deed  from  J.  B. 
Chew,  it  would  make  her  an  innocent  pur- 
chaser for  value,  such  advance  was  only  of 
a  portion  of  the  full  consideration  agreed  up- 
on to  be  paid  and  she  would  only  be  entitled 
to  pro  tanto  protection,  and  in  support  there- 
of he  cites  Durst  v.  Daugherty,  81  Tex.  654, 
17  S.  W.  388,  and  other  cases.  None  of  the 
cases  cited  are  applicable  to  the  present  case, 
as  they  were  cases  in  which  only  a  part  of 
the  consideration  was  paid  before  the  Inno- 
cent purchaser  became  apprised  of  the  prior 
unrecorded  deeds.  In  the  present  case,  the 
whole  of  the  consideration  was  paid  to  the 
vendor  by  said  innocent  purchaser  before 
she  was  apprised  of  the  claim  or  unrecorded 
deed  of  appellant.  While  we  do  not  think  we 
are  properly  called  upon  to  decide  the  ques- 
tion here  presented,  in  the  absence  of  an  as- 
signment raising  such  question  in  appellant's 
brief,  we  have  considered  the  question  and 
nave  reached  the  conclusion  that  the  ques- 
tion of  pro  tanto  protection  is  not  in  this 
case.  We  therefore  overrule  appellant's  con- 
tention with  reference  to  such  question. 

We  find  no  error  in  the  action  of  the  trial 
court  In  rendering  judgment  for  plaintiff, 
and  we  therefore  affirm  the  Judgment  so  ren- 
dered. 


CITY  OF  HOUSTON  v.  RITCHUS 
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(Tex. 


On  Motion  for  Rehearing. 

In  our  original  opinion  we  made  the  fol- 
lowing statement: 

"Learned  counsel  for  appellant,  in  making  the 
above  contention,  must  not  be  understood  by  us 
as  contending  that  a  consideration  wholly  paid 
for  land  upon  a  parol  contract  of  sale  and  pur- 
chase, prior  to  the  actual  execution  and  delivery 
of  the  deed  of  conveyance  by'  the  vendor,  would 
not  support  a  plea  of  bona  fide  purchaser  for 
value  by  the  purchaser,  as  against  the  holder  of 
an  unrecorded  deed  conveying  the  same  land  to 
him  by  the  common  vendor,  prior  in  date  to  the 
last  deed,  of  which  said  prior  unrecorded  deed 
the  last  purchaser  had  no  actual  knowledge,  al- 
though the  language  used  might  be  so  construed; 
but  we  do  understand  that  his  contention  is  that 
the  consideration  which  passed  from  appellee, 
Mrs.  Ritchie,  to  her  vendor,  J.  B.  Chew,  wholly 
passed  to  said  vendor  before  the  execution  and 
delivery  of  the  deed  from  said  Chew  to  Towles 
and  before  the  execution  and  delivery  of  deed 
from  Towles  to  appellant  of  date  April  15,  1913, 
and  that  therefore  such  consideration  paid  by 
Mrs.  Ritchie  does  not  support  her  plea  of  bona 
fide  innocent  purchaser  for  value,  as  against  ap- 
pellant's said  deed." 

We  also  In  said  opinion  made  the  following 
statement:  1 

"Wherefore  it  is  apparent  that  counsel  is  mis- 
taken in  his  statement  that  the  petition  alleges 
that  the  consideration  passing  from  Mrs.  Ritchie 
to  J.  B.  Chew  had  wholly  passed  prior  to  the 
execution  and  delivery  of  the  deeds  from  Chew 
to  Towles  and  from  Towles  to  appellant" 

Appellant  has  filed  his  motion  for  rehear- 
ing, and  therein  calls  our  attention  to  the 
clauses  above  quoted,  and  insists  that  we 
have  thereby  misstated  the  contention  made 
by  Its  counsel. 

After  further  consideration  upon  said  mo- 
tion, we  conclude  that  the  complaint  made 
in  said  motion  Is  correct,  and  we  therefore 
withdraw  said  statements  from  the  opinion; 
but,  after  withdrawing  such  statements,  we 
think  the  original  opinion  correctly  decides 
the  Issues  presented,  and  we  therefore  over- 
rule the  motion. 

Overruled. 


JOHNSON  et  al.  v.  JOHNSON  et  aL 
(No,  1679.)  " 

(Court  of  Civil  Appeals  of  Texas.  Tezarkana. 
Dec  14,  1910.  Rehearing  Denied  Jan. 
18,  1917.) 

1.  Appeal  and  Error  «=»662(1)— Record— 
Conclusiveness — Evidence. 

The  appellate  court  is  bound  by  the  evidence 
in  the  record  on  appeal 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2850;  Dec  Dig.  <8=»662(1).] 

2.  Appeal  and  Error  «=>150(2>— Right  to 
Appeal— Interest  in  Subject- Matter. 

Where  plaintiffs  in  a  suit  for  partition  ot 
their  ancestor's  land  alleged  that  one  of  defend- 
ants by  fraud  had  acquired  a  deed  from  the  an- 
cestor to  part  of  the  land,  and  by  supplemental 
petition  averred  that  such  defendant  since  suit 
was  brought  had  conveyed  his  interest  in  the 
land,  and  suck  defendant  answered  that,  while 
he  had  sold  such  portion,  he  had  warranted  title 
thereto,  he  was  required  to  prove  the  fact,  and 


without  such  proof  he  cannot  complain  of  the 
judgment  against  him. 

_[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  935-938;  Dec  Dig.  <8=> 
150(2).] 

3.  Pleading  «=»36(3)— Admission. 

Defendant's  answer  that,  while  he  had  sold 
the  land,  he  had  warranted  the  title,  moat  be 
taken  as  an  admission,  and  he  may  not  insist 
that  he  is  the  owner  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i  82;  Dec.  Dig.  «=»36(3).] 

4.  Appeal  and  Error  *=>151(2)— Right  to 
Appeal— Injury  from  Judgment. 

There  being  no  evidence  in  the  record  tend- 
ing to  show  that  the  other  defendants  are  either 
purchasers  from  their  codefendant  or  have  any 
claim  upon  the  land  except  a  deed,  for  an  inter- 
est for  which  the  court  gave  them  judgment, 
they  show  no  injury  from  the  judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  ^Cent  Dig.  ft  947,  948;  Dec  Dig.  <8=> 

5.  Trial  <S=»139(1)— Question  for  Jury. 

The  weight  of  the  evidence  is  for  the  jury. 
_[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  332,  333,  338-641;  Dec  Dig.  «=>139 

6.  Deeds  *=>6S(1  %)— Validity  —  Incompe- 
tency. 

Each  case  pertaining  to  mental  disability 
of  a  grantor  must  be  decided  by  its  own  circum- 
stances. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  1 151;  Dec  Dig.  <8=>68(lVa).] 

7.  Deeds  <8=>78— Evidence— Sufficiency. 

Evidence  held  sufficient  to  take  to  the  jury 
the  question  of  the  extent  of  the  mental  disabil- 
ity of  deceased  at  the  time  of  executing  deeds  to 
defendant. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  |  648;  Dec.  Dig.  *=>78.J 

8.  Trial  <$=>350(3)— Special  Issues— Mental 
Capacity  of  Grantor. 

An  issue  calling  for  a  finding  whether  at  the 
time  the  deeds  were  made  the  grantor  had  men- 
tal capacity  sufficient  to  understand  that  she 
was  conveying  the  land  to  the  grantee  was  in 
accordance  with  the  rule  that  if  the  grantor 
has  sufficient  mental  ability  to  comprehend  what 
he  is  doing  and  to  understand  the  nature  of  his 
act  his  deed  must  be  deemed  that  of  a  person 
of  sound  mind. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {§  829-831;  Dec  Dig.  «=>350(3).] 

9.  Deeds  «3=»68(1  %)— Capacity  of  Grantor- 
Evidence  of  Incompetency. 

In  order  to  avoid  a  deed  executed  by  deceas- 
ed, it  would  not  be  necessary  to  show  that  the 
grantor  was  insane,  or  in  such  a  state  of  im- 
becility as  to  render  her  entirely  incapable  of 
executing  a  valid  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  |  151 ;  Dec.  Dig.  «=>68(1%).] 

10.  Partition  <8=»114(2)— Costs. 

If  defendants  contest  the  title  or  right  of 
successful  plaintiffs  in  a  partition  suit  they  are 
liable  for  and  to  the  extent  of  the  costs  incurred 
thereby. 

[Ed.  Note— For  other  eases,  see  Partition, 
Cent  Dig.  g  445;  Dec  Dig.  «=>114(2).} 

11.  Partition  «=»114(3)— Partition  Among 
Heirs— Charges  Upon  Land  Partitioned. 

In  a  suit  for  partition  of  land  among  heirs, 
court  costs  incurred  in  the  administration  of  the 
estate  of  the  intestate  were  properly  allowed 
as  a  charge  on  the  lands  divided. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  g  446 ;  Dec.  Dig.  <&=»114(3).] 
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12.  PAKnnow    «J=»85  —  Partition  Among 
Hubs — Ciiabges  Upon  Land  Partitioned. 

In  a  suit  for  partition  of  land  among  heirs, 
the  value  of  the  improvements  placed  on  the 
land  by  one  of  the  parties  was  properly  allowed 
as  a  charge  against  the  land  divided,  since  he 
wag  entitled  either  to  his  improvements  or  their 
value. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  K  236-245;  Dec.  Dig.  €=85.] 

13.  Partition    «=»87  —  Partition  Axons 
Hmrs— Charges  Upon  Land  Partitioned. 

In  a  suit  for  partition  of  land  among  heirs, 
debts  of  the  estate  paid  by  a  party  after  the 
death  of  the  intestate  were  properly  charged  up- 
on the  lands  divided. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  g  253 ;  Dec.  Dig.  <8=>87.3 

Appeal  from  District  Court,  Husk  County; 
W.  C  Buford,  Judge. 

Suit  for  partition  by  Joe  Johnson  and  oth- 
ers against  Gus  Johnson  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Modified  and  affirmed. 

The  amended  petition  of  appellees,  Joe 
Johnson  and  others,  waa  for  partition:  (1) 
Of  164  acres  of  land  of  the  K.  B.  Dance  sur- 
vey; (2)  of  65  acres  of  land  off  the  east  half 
of  a  tract,  parts  of  the  K.  B.  Dance  and  the 
J.  B.  Evans  surveys;  and  (3)  of  106  acres  of 
land  of  the  N.  H.  Fowler  survey.  The  peti- 
tion alleges  that  on  August  7,  1907,  Henry 
Johnson  and  wife,  Amy  Johnson,  executed  a 
deed  to  Gus  Johnson  to  their  homestead  of 
164  acres,  and  to  Joe  Johnson  to  the  east 
half  of  65  acres,  solely  as  a  trust  to  support 
the  grantors  during  their  respective  lives 
and  to  facilitate  the  settlement  of  their  es- 
tate after  their  death  by  delivery  to  and  par- 
tition among  their  respective  heirs,  and  that 
each  of  the  said  grantees  accepted  the  trust, 
and  have  never  denied  the  trust,  but  admit- 
ted same.  Joe  Johnson  alleged  that  he  ad- 
mitted the  trust  The  petition  further  al- 
leges that  on  September  20,  1911,  Gus  John- 
son, through  fraud  and  undue  influence  upon 
the  weak  mind  of  Amy  Johnson,  procured  her 
to  execute  a  deed  to  him  to  her  interest  in  the 
164-acre  tract  and  in  the  108-acre  tract.  The 
plaintiffs  also  claim  for  rent,  appropriation 
of  timber  by  Gus  Johnson,  and  reimburse- 
ments for  debts  of  the  estate  paid  by  them. 

The  defendants  answered,  denying  the  deed 
to  164  acres  was  a  conveyance  in  trust,  and 
denied  the  allegations  of  fraud  and  undue  in- 
fluence and  mental  incapacity  of  Amy  John- 
son in  making  the  deeds  of  1911,  and  pleaded 
limitation.  The  plaintiffs  by  supplemental 
petition  averred  that  Gus  Johnson  had  con- 
veyed all  Interest  he  had  in  the  property  be- 
fore and  since  the  commencement  of  the  suit 
The  defendant  Gus  Johnson  replied  "that, 
while  he  had  sold  the  tracts  of  land  describ- 
ed In  plaintiffs'  petition,  he  has  warranted 
the  title  to  the  same  to  his  vendees,  and  is 
therefore  a  proper  party  to  the  suit."  The 
other  defendants,  except  Alford,  averred  that 
they  had  an  interest  in  the  land,  and  adopted 


the  answer  of  Gus  -Johnson,  and  specially 
pleaded  limitation. 

The  case  was  tried  before  a  jury  on  special 
Issues.  The  jury  made  the  findings  that  the 
deeds  of  August  7, 1907,  were  conveyances  in 
trust,  that  Gus  Johnson  did  not  disavow  the 
trust  and  claim  the  land  as  his  own  until 
September  20,  1911,  and  that  Amy  Johnson 
did  not  have  mental  capacity  sufficient  to 
understand  that  she  was  conveying  the  land 
to  Gus  Johnson  by  deeds  of  September  20, 
1911.  There  is  evidence  to  support  the  find- 
ings of  the  jury.  Suit  for  partition  by  Joe 
Johnson  and  others  against  Gus  Johnson  was 
filed  June  6,  1914.  The  defendants  admit 
that  the  parties  in  suit  are  entitled  to  their 
proportionate  share  of  an  undivided  one-half 
Interest  In  and  to  108  acres,  and  make  the 
claim  on  appeal  that  the  other  one-half  in- 
terest is  absolute  under  the  deed  from  Amy 
Johnson  to  Gus  Johnson  of  date  September 
20,  1911.  There  Is  no  question  of  title  Involv- 
ed In  the  appeal  as  to  the  65-acre  tract  As 
to  the  164-acre  tract  It  is  the  contention  of 
the  appellants  that  the  deed  to  Gus  Johnson 
to  such  tract  dated  August  7,  1907,  is  an 
absolute  conveyance.  It  would  serve  no  pur- 
pose to  copy  the  deed  in  this  statement;  It 
is  in  the  record  and  may  be  referred  to. 

Beard  &  Davidson,  of  Marshall,  and  Futch 
&  Tipps,  of  Henderson,  for  appellants.  John 
R.  Arnold  and  J.  W.  McDavld,  both  of  Hen- 
derson, for  appellees. 

LEVY,  J.  (after  stating  the  facts  as 
above).  [1, 1]  The  appellants  by  the  first  as- 
signment of  error  claim  that  the  court  erred 
in  not  rendering  a  judgment  for  them  for 
the  entire  164  acres  of  land.  Appellees  in 
their  brief  Insist  that  the  appellants  may 
not  claim  that  they  or  either  of  them  have 
suffered  any  Injury  respecting  the  164  acres 
of  land:  First,  because  appellant  Gus  John- 
son pleaded  and  admitted  that  he  had  sold 
it  and  warranted  the  title;  and,  second,  be- 
cause the  other  appellants  failed  to  prove 
that  they  owned  or  had  acquired  any  title  to 
any  part  of  this  tract  except  the  inheritable 
interest  of  Hoxie  Johnson,  which  the  court 
awarded  them.  And  in  view  of  the  evidence 
in  the  record  on  appeal,  which  this  court  is 
bound  by,  it  may  not  be  said  that  the  insist- 
ence of  appellees  is  not  correct.  Appellees' 
supplemental  petition  charged  that  Gus  John- 
son had  sold  all  his  interest  In  the  property; 
and  Gus  Johnson  made  reply  averring  "that, 
while  he  has  sold  the  tracts  of  land  described 
In  the  plaintiffs'  petition,  he  has  warranted 
the  title  to  the  same  to  his  vendees  and  Is 
therefore  a  proper  party  to  the  suit."  And, 
looking  to  the  statement  of  facts,  we  fail  to 
find  any  evidence  showing  or  going  to  show 
that  Gus  Johnson  had,  as  alleged,  warranted 
the  title  to  the  land  to  any  vendee.  Alleging 
that  he  had  warranted  the  title  would  re- 
quire Gus  Johnson  to  prove  the  fact;  for  his 
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liability  as  a  warrantor  depended  entirely 
upon  proof  that  he  had  warranted  the  title. 

[S]  So,  taking  the  reply  answer  of  Gus 
Johnson  as  an  admission  of  fact  of  record, 
as  we  mast,  that  he  has  conveyed  and  parted 
with  his  interest  In  the  164  acres  of  land,  then 
Gus  Johnson  may  not  insist  that  he  Is  the 
owner  of  this  tract  of  land.  And,  assuming 
that  Gus  Johnson  may  make  himself  a  party, 
as  he  pleads,  to  defend  an  alleged  warranty 
of  title  to  the  164  acres  of  land,  there  is  no 
proof  that  he  executed  a  warranty  to  a  ven- 
dee so  as  to  make  himself  legally  liable  on  a 
warranty.  And  we  fall  to  find  any  evidence 
showing  or  tending  to  show  that  the  other 
defendants  are  either  the  vendees  of  Gus 
Johnson  or  have  any  conveyance  to  or  claim 
upon  the  164  acres,  except  the  deed  from 
Hoxle  Johnson  to  his  Inheritable  interest, 
and  for  which  latter  Interest  the  court  gave 
these  defendants  a  judgment. 

[4]  Therefore,  for  the  want  of  injury  ap- 
pearing in  the  record  to  appellants,  this  as- 
signment of  error,  as  well  as  all  the  other 
assignments  pertaining  to  the  164  acres  of 
land,  must  be  overruled. 

The  fourth  assignment  of  error  is  that  the 
evidence  is  insufficient  as  a  matter  of  law  to 
show  that  Amy  Johnson  at  the  time  she  ex- 
ecuted the  two  deeds  to  Gus  Johnson  on  Sep- 
tember 20, 1911,  did  not  have  mental  capacity 
sufficient  to  know  and  understand  that  she 
was  conveying  the  lands  to  Gus  Johnson. 
The  evidence  was  conflicting  respecting  the 
mental  capacity  of  Amy  Johnson.  There  is 
evidence  to  show  that  the  mind  of  Amy  John- 
son was  good.  And  there  is  evidence  going 
to  show  that  "her  mind  was  not  very  sound ; 
she  couldn't  talk  intelligently,  and  she  could 
not  talk  about  one  subject  any  length  of 
time;"  "she  was  mindless  at  times,  would 
not  know  where  she  was  or  at  whose  house 
she  was  or  anything  at  times;"  "she  did  not 
have  good  mind,  and  we  had  to  always  keep 
some  one  with  her;"  "it  was  weak  after  she 
lost  her  husband,  and  grew  worse,  grew 
weaker  and  weaker,  and  she  finally  did  go 
crazy."  It  was  shown  that  Amy  Johnson  was 
suffering  from  a  severe  disease  affecting  the 
body  and  mind. 

[5-7]  The  weight  of  the  evidence  is  for  the 
jury.  And  it  is  the  rule  that  each  case  per- 
taining to  mental  disability  must  be  decided 
by  its  own  circumstances.  It  is  believed  that 
the  evidence  as  a  whole  was  sufficient  to 
make  an  issue  for  the  decision  of  the  jury 
as  to  extent  of  the  mental  disability  of  Amy 
Johnson  at  the  time  Of  executing  the  deeds, 
and  that  it  was  required  of  the  trial  court  to 
submit  the  issue,  as  he  did,  to  the  jury  for 
finding  of  the  fact. 

Appellants  predicate  error,  by  the  seventh 
assignment,  upon  the  following  issue  submit- 
ted to  the  jury: 

"State  whether  or  not  at  the*  time  the  deeds 
from  Amy  to  Gus  Johnson  were  made  Amy  bad 
mental  capacity  sufficient  to  understand  that 
she  was  conveying  the  land  to  Gus." 


(Tex. 

And  by  the  eighth  assignment  of  error, 
presented  with  the  seventh  assignment,  appel- 
lants complain  of  the  refusal  of  the  follow- 
ing: 

"Did  Amy  Johnson  at  the  time  she  conveyed 
to  her  son  Gus  Johnson  her  interest  described 
in  the  two  deeds  of  September,  1911,  possess 
the  mental  capacity  to  so  contract,  deed,  and 
dispose  of  said  lands?  Now  in  this  connection 
you  are  instructed  that  all  persons  are  presumed 
by  law  to  be  Bame  and  mentally  sound  until 
the  contrary  shall  be  made  to  appear;  and  in 
this  case  the  burden  of  proof  is  upon  the  plain- 
tiffs to  establish  by  a  preponderance  of  the  tes- 
timony her  insanity  or  mental  incapacity  to 
make  said  deeds,  and  in  this  particular  yon  are 
instructed  that  the  mental  incapacity,  if  any, 
must  have  existed  at  the  particular  moment  of 
the  execution  and  delivery  of  said  deeds;  and 
by  the  term  'mental  incapacity,'  as  herein  used, 
is  meant  a  state  of  mind  incapable  of  compre- 
hending and  understanding  the  effect  and  pur- 
pose of  the  act  then  .being  done." 

[8]  Appellants  maintain  the  proposition 
that  the  court's  charge  did  not,  and  the  re- 
quested charge  did,  give  the  proper  role  to 
determine  the  mental  disability  of  the  gran- 
tor, Amy  Johnson.  The  effect  of  the  court's 
charge  is  to  say  to  the  jury  that  If,  under 
the  evidence,  at  the  date  of  the  deeds  Amy 
Johnson  did  possess  sufficient  strength  of 
mind  to  understand  that  she  was  transfer- 
ring her  title  to  Gus  Johnson,  then  the  mind 
of  the  grantor,  Amy  Johnson,  was  sufficient- 
ly sound  to  render  her  deed  valid.  This 
charge  does  not  make  the  invalidity  of  the 
deed  depend  upon  the  finding  merely  of  weak- 
ness of  understanding  of  Amy  Johnson,  but 
requires  a  finding  of  weakness  of  under- 
standing to  the  extent  and  degree  of  not 
comprehending  and  understanding  the  nature 
and  consequences  of  her  act  The  court's 
charge  is  in  accordance  with  the  rule  that,  if 
the  grantor  has  sufficient  mental  ability  to 
comprehend  what  he  is  doing  and  to  under- 
stand the  nature  of  his  act,  his  deed  must  be 
deemed  that  of  a  person  of  sound  mind. 
CaddeU  v.  Caddell,  62  Tex.  Civ.  App.  461, 
131  S.  W.  483;  1  Devlin  on  Real  Estate  (3d 
Ed.)  S  69. 

[I]  It  is  not  necessary  to  show  th$t  the 
grantor  was  Insane  or  In  such  a  state  of  Im- 
becility as  to  render  him  entirely  incapable 
of  executing  a  valid  deed.  Allore  v.  Jewell, 
94  U.  S.  606,  24  L.  Ed.  260. 

If  there  was,  as  appears,  an  issue  of  fact 
for  decision  by  the  jury  as  to  the  mental 
capacity  of  Amy  Johnson  to  make  the  deed  to 
Gus  Johnson  for  her  interest  in  the  108 
acres  of  land,  then  the  court  did  not  err,  as 
Insisted  in  the  ninth  and  tenth  assignments  of 
error,  in  not  rendering  judgment  for  appel- 
lant Alford  for  one-half  of  the  108  acres  as 
purchaser  under  Gus  Johnson;  for  the  ver- 
dict of  the  jury  was  that  the  deed  of  Amy 
Johnson  to  Gus  Johnson  to  the  108  acres  was 
invalid  for  mental  disability  of  Amy  John- 
son, the  grantor. 

[10]  The  twelfth  assignment  of  error  com- 
plains of  adjudging  costs  against  defend- 
ants.  The  legal  effect  of  the  decree  is  to 
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charge  against  the  defendants  the  costs  In- 
curred In  determining  the  title  and  the  share 
or  interest  of  each  joint  owner  In  the  real 
estate  sought  to  be  divided.  It  does  not 
reach  to  the  costs  that  may  subsequently  to 
the  date  of  the  present  decree  be  incurred  In 
making  and  completing  the  final  partition. 
If  the  defendants  contest  the  title  or  right 
of  the  successful  plaintiffs,  they  are  liable  for 
and  to  the  extent  of  the  costs  thereby  In- 
curred. Johns,  v.  Northcutt,  49  Tex.  444; 
Keener  v.  Moss,  68  Tex.  184,  18  S.  W.  447. 

[11-13]  The  court  in  the  decree  made  a 
charge  against  the  lands  divided:    (1)  Of 
$179.40  and  $75  in  favor  of  Jerry  Johnson; 
(2)  to  Amanda  Smith  $20.80;  and  (3)  to  Jer- 
ry to  value  of  his  improvements  on  the  land 
to  the  amount  of  $75  In  case  the  Improve- 
ments made  by  Henry  Johnson  on  the  tract  of 
land  cannot  be  alloted  to  him  without  detri- 
ment to  the  other  allottees.   The  $20.80  al- 
lowed to  Amanda  Smith  as  a  charge  on  the 
lands  divided  was  in  payment  of  the  court 
costs  Incurred  In  the  administration  of  the 
estate  of  Henry  Johnson,  deceased.  This 
claim  may  be  made  a  charge  against  the 
lands.   Hanrlck;  v.  Ourley,  93  Tex.  458,  54  S. 
W.  347,  55  S.  W.  119,  56  S.  W.  830.  And  Jer- 
ry Johnson  Is  entitled  to  have  the  Improve- 
ments, or  their  value,  placed  by  him  on  tract 
No.  3.  And  Jerry  Johnson  would  be  entitled 
to  have  a  charge  made  upon  the  lands  for  all 
the  debts  of  the  estate  of  Henry  Johnson,  de- 
ceased, paid  by  him  after  the  death  of  Hen- 
ry Johnson.   The  $75  was  paid,  it  appears, 
after  the  death  of  Henry  Johnson.   But  all 
of  the  $179.40  debt  of  Henry  Johnson  was  not 
paid  by  Jerry  Johnson  after  the  death  of 
Henry  Johnson;  $123.25  of  the  $179.40  was 
paid  by  Jerry  Johnson  during  the  lifetime  of 
Henry  Johnson,  at  the  request  and  Instance 
of  his  father,  Henry  Johnson.   This  amount 
was  a  debt  against  the  father  In  favor  of 
Jerry  Johnson,  and  in  consequence  would  be 
a  debt  against  the  estate.    Being  a  debt 
against  the  estate,  it  would  have  to  be  pre- 
sented and  allowed  as  a  claim  against  tbe  es- 
tate and  collected  after  allowance  as  claims 
against  an  estate  are  allowed  and  directed  by 
the  statute  to  be  collected.  Being  a  debt  of 
the  father  paid  by  Jerry  Johnson  in  the  life- 
time of  tbe  father  would  not  authorize,  In 
equity,  the  charging  of  such  debt  upon  the 
lands  divided.  Rose  v.  England,  51  Tex.  617. 
To  be  a  charge  upon  the  lands  to  be  divided 
the  expenditure  must  have  been  in  protection 
of  the  estate  or  In  behalf  of  the  estate  after 
the  death  of  Henry  Johnson.  The  Judgment 
of  the  district  court  must  therefore  be  modi- 
fied to  the  extent  of  denying  to  Jerry  John- 
son a  cbarge  upon  the  lands  to  the  extent  of 
$123.25  of  the  $179.40,  and  as  so  modified 
tbe  Judgment  will  be  affirmed. 

In  view  of  the  modification  of  tbe  Judg- 
ment affecting  only  the  appellee  Jerry  John- 
eon,  and  appellants  obtained  that  relief 


against  him,  the  costs  of  appeal  will  be  tax- 
ed against  Jerry  Johnson. 
Modified  and  affirmed. 


DE  SHAZO  et  al.  v.  EUBANK.  (No.  632.) 
(Court  of  Civil  Appeals  of  Texas.    El  Paso. 
Dec,  7,  1916.    On  Rehearing,  Jan. 
26,  1917.) 

1.  Public  Lands  *=>  173(5)— School  Lands- 
Purchase  by  County  Subveyoh— "Public 
Land." 

Notwithstanding  Pen.  Code  1911,  art  164, 
making  it  a  misdemeanor  for  any  county  survey- 
or to  be  directly  or  indirectly  concerned  in  the 
purchase  of  any  public  land,  a  county  surveyor 
could  purchase  title  acquired  by  a  purchaser  of 
school  land  who  had  fulfilled  the  conditions  of 
occupancy  and  improvement,  but  who  had  not 
yet  filed  the  proof  of  occupancy  and  improve- 
ment, and  to  whom  certificate  of  occupanoy  and 
final  patent  had  not  issued;  for  such  land 
is  not  "public  land"  within  the  meaning  of 
section  164,  but  the  relation  of  the  state  to 
such  land  is  not  essentially  different  from 
that  of  a  vendor  in  ordinary  sales  of  land  where 
tbe  vendee  has  not  made  default. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  §§  547,  648;  Dec.  Dig.  «=»17S(5). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Public  Land.] 

2.  Public  Lands  «=»173(13)— School  Lands 
—Objection  to  Sale— Collateral  Attack. 

The  fact  that  the  lots  on  which  stood  a 
house  of  a  purchaser  of  school  lands  as  addi- 
tional to  private  land  was  not  private  land  with- 
ing  the  meaning  of  the  law  relating  to  the  sale 
of  free  school  land  and  such  as  to  authorize  such 
purchase  under  Sayles'  Ann.  Oiv.  St  1897,  art 
4218fff,  or  that  there  was  an  irregularity  in 
his  three  years'  occupancy  upon  the  lots,  were 
mere  irregularities  which  would  not  avoid  such 
sale  by  the  commissioner  in  good  faith. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  {§  647,  648;  Dec.  Dig.  «=>173(13).] 

3.  Appeal  and  Bbbob  «=>1051(4)— Harmless 
Error. 

In  an  action  involving  a  deed,  where  the 
deed  recited  a  consideration,  the  admission  of 
testimony  of  the  grantee  as  to  the  considera- 
tion paid  deceased  grantee  therefor  was  harm- 
less, In  the  absence  of  evidence  impeaching  the 
consideration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4168;  Dec.  Dig.  Q=> 
1051(4).] 

4.  Publio  Lands  <8=>174  —  School  Lands  — 
Collusion. 

The  issuance  of  a  certificate  of  occupancy 
to  one  purchasing  school  lands  precludes  inquiry 
into  any  question  of  collusion. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  IS  552-554;  Dec.  Dig.  <S=>174.] 

5.  Evidence  <8s>584  —  Sufficiency  —  "Any 
Evidence." 

Testimony  that  raises  a  mere  surmise  or 
suspicion  of  the  existence  of  a  fact  sought  to 
be  established  In  legal  contemplation  falls  short 
of  being  "any  evidence." 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §S  2424,  2426,  2427;  Dec.  Dig.  «=» 
584. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Any.]  ■■ 

6.  Mortgages  <e=»38(2)— Absolute  Deed  as 
Mortgage— Evidence. 

Where  it  is  sought  to  ingraft  a  parol  trust 
on  an  absolute  deed  and  show  that  it  is  intended 
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as  a  mortgage,  the  evidence  most  show  that 
fact  with  clearness  and  certainty. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  109;  Dec.  Dig.  «=>38(2).] 

7.  Mortgages  <S=>36  —  Absolute  Deed  as 
Mortgage — Burden  of  Proof.  • 

One  alleging  that  a  deed  is  a  mortgage  has 
the  burden  of  proving  that  fact. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §8  95,  96 ;  Dec.  Dig.  <S=»36.] 

8.  Evidence  «=>271(15)  —  Declarations  o» 
Grantor  After  Conveyance. 

Declarations  of  a  grantor  that  he  claimed 
the  land  and  contemplated  improving  and  living 
upon  it,  made  after  the  date  of  his  conveyance, 
and  not  in  the  presence  of  the  grantee,  are  in- 
admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  if  1092, 1093;  Dec.  Dig.  «=>271(15U 

On  Rehearing. 

9.  Mortgages  «=>38(1)— Absolute  Deed  as 
Mortgage  —  Inadequacy  of  Considera- 
tion. 

Inadequacy  of  consideration  for  an  absolute 
deed,  taken  alone,  is  insufficient  to  show  that 
it  was  intended  as  a  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  g  108;  Dec.  Dig.  «=»38(1).] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; P.  R.  Price,  Judge. 

Suit  by  J.  W.  Eubank  against  Maria  De 
Shazo  and  others,  In  which  defendants  filed 
a  cross-action.  From  judgment  for  plaintiff, 
defendants  appeal.  Affirmed. 

M.  W.  Stanton,  of  El  Paso,  for  appellants. 
Nealon  &  Dorman,  of  El  Paso,  for  appellee. 

HIGGINS,  J.  Eubank  filed  this  suit  Jan- 
uary 22,  1915,  against  Maria,  Donald,  and 
Kenneth  De  Shazo,  to  remove  cloud  from  ti- 
tle to  survey  No.  218,  S.  F.  No.  7088,  H.  M. 
Mundy,  grantee,  containing  160  acres,  situ- 
ate In  El  Paso  county.  Defendants  pleaded 
not  guilty,  and  filed  a  cross-action  asserting 
title  in  themselves.  Upon  trial  before  a  jury 
a  peremptory  instruction  was  given  In  plain- 
tiff's favor,  In  accordance  wherewith  verdict 
was  returned  and  judgment  rendered. 

On  May  5, 1908,  the  land  In  controversy  was 
public  free  school  land,  and  by  application 
of  that  date,  filed  In  the  general  land  office 
May  18,  1908,  E.  L.  De  Shazo  applied  to  pur- 
chase the  same  as  additional  to  private  land. 
Upon  this  application  the  land  was  awarded 
September  12,  1908.  By  quitclaim  deed  dat- 
ed January  17,  1912,  filed  for  record  April  7, 
1913,  E.  L.  De  Shazo,  for  a  recited  consider- 
ation of  $250,  conveyed  all  of  his  right  title, 
and  interest  In  the  land  to  Eubank.  On 
June  20,  1912,  De  Shazo  made  his  proof  of 
occupancy  and  improvements,  and  filed  same 
In  the  general  land  office  on  June  22,  1912, 
and  on  June  24,  1912,  certificate  of  occu- 
pancy was  issued  and  sent  to  De  Shazo  by 
the  land  commissioner.  On  December  18, 
1913,  De  Shazo  died  Intestate,  leaving  as  his 
heirs  the  defendants  herein,  namely,  his  wife, 
Maria,  and  two  children,  Donald  and  Ken- 
neth. On  May  8,  1913,  the  land  was  patent- 


ed by  the  state  to  E.  L.  De  Shazo,  bis  heirs 
and  assigns.  At  the  time  he  applied  to  pur- 
chase the  land  De  Shazo  owned  and  resided 
upon  lots  1,  2,  and  3  In  block  21  in  Grand- 
view,  an  addition  to  and  part  of  the  city  of 
El  Paso.  Grandvtew  Is  a  part  of  the  Sa- 
lazar  grant,  and  is  laid  off  into  streets,  lots, 
and  blocks.'  The  addition  Is  not  within  the 
corporate  limits  of  the  city  of  El  Paso.  The 
three  lots  had  a  75-foot  front  De  Shazo 
continued  to  reside  there  until  the  date  of 
his  death.  This  was  his  home  tract  and  the 
private  land  referred  to  In  his  application  to 
the  state  to  purchase  the  land  in  controver- 
sy. Upon  the  dates  above  mentioned  and  long 
prior  thereto,  Eubank  was  county  surveyor 
of  El  Paso  county.  In  the  application  to 
purchase  the  description  of  the  private  land 
and  home  tract  Is  as  follows: 

"Part  Survey  No.  119,  Block   ,  Twp. 

— ,  Grantee,  Salazar,  in 


Certificate 


El  Paso  County." 

It  is  Insisted  by  appellants  that  appellee 
has  failed  to  show  title  In  himself.  This 
contention  is  based  upon  the  fact  that  Eu- 
bank was  county  surveyor  at  the  time  De 
Shazo  conveyed  to  him,  and  it  is  asserted  that 
the  land  at  that  time  was  public  domain,  ti- 
tle to  which  could  not  be  acquired  by  Eu- 
bank in  view  of  article  164  of  the  Penal 
Code,  which  makes  It  a  misdemeanor  for  any 
county  surveyor  to  be  directly  or  Indirectly 
concerned,  in  the  purchase  of  any  right  or 
Interest  in  any  public  land  In  bis  own  name 
or  in  the  name  of  any  other  person.  This 
Involves  a  consideration  of  the  nature  of  the 
title  acquired  by  a  purchaser  of  school  land 
who  has  fulfilled  the  conditions  of  occupan- 
cy and  Improvement  but  who  has  not  yet 
filed  the  proof  of  occupancy,  and  to  whom 
certificate  of  occupancy  and  final  patent  has 
not  issued. 

In  State  v.  Lumber  Co.,  106  Tex.  41,  155 
S.  W.  1178,  the  Supreme  Court  speaking 
through  Justice  Phillips,  says  that  the  rela- 
tion of  the  state  to  school  land  sold  to  a  pur- 
chaser In  compliance  with  the  law,  whose 
purchase  Is  In  good  standing,  Is  not  essen- 
tially different  from  that  of  a  vendor  in  or- 
dinary sales  of  land  where  the  vendee  has 
not  made  default  and  It  was  held  that  while 
the  state  holds  the  superior  title  until  the 
purchase  Is  completed,  yet  It  is  plainly  the 
law  that  the  purchaser  acquired  an  equi- 
table title  which  will  support  the  action  of 
trespass  to  try  title.  The  relation  of  the 
holder  of  the  vendor's  lien  is  thus  stated,  in 
Stephens  v.  Motl,  82  Tex.  81,  18  S.  W.  99: 

"Although  he  held  the  superior  title  as  be- 
tween himself  and  his  vendee,  Rucker  [the  hold- 
er of  the  vendor's  lien]  stood  in  the  relation  of 
a  mortgagee  *  •  •  out  of  possession,  and 
not  entitled  to  possession  until  default  on  part 
of  the  vendee  and  a  rescission  by  him  of  the 
contract  or  a  foreclosure." 

And  as  to  what  is  meant  by  the  superior 
title  the  language  In  Carey  v.  Starr,  93  Tex. 
508,  56  S.  W.  324,  Is: 
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"The  title  that  remains  hi  the  vendor  in  such 

transaction  is  superior  in  the  sense  that  the 
vendee  cannot  assert  his  title  against  the  ven- 
dor, unless  he  has  paid  the  purchase  money. 
From  the  time  it  was  first  announced  that  the 
reservation  of  lien  in  a  deed  reserved  the  su- 
perior title  to  the  vendor,  there  has  been  a  con- 
tinuous and  persistent  effort  to  push  it  to  the 
limit  of  executory  contracts  for  the  sale  of  land, 
but  this  court  has  steadily  resisted  that  effort, 
and  has  uniformly  limited  the  vendor's  title  to 
the  character  of  security  for  the  purchase-mon- 
ey debt   •  • 

In  Insurance  Co.  v.  Bicker,  10  Tex.  Civ. 
App.  264,  31  S.  W.  248,  it  was  held  that  the 
vendee  was  the  owner  of  property  where  a 
vendor's  lien  had  been  retained  to  secure  the 
payment  of  purchase-money  notes.  It  says 
that  the  Supreme  Court,  in  using  the  term 
"superior  title"  in  cases  where  a  vendor's 
lien  is  retained,  did  not  intend  to  give  to  it 
its  full  force  and  signification;  that  a  party 
in  possession  under  contract  of  purchase  con- 
ceded to  be  In  force  is  the  owner  in  equity. 

[1]  Under  this  view  of  the  case,  it  would 
seem  clear  that  the  land  at  the  time  De 
Shazo  sold  it  to  Eubank  was  not  public  do- 
main or  public  land,  but  It  had  become  the 
private  property  of  De  Shazo,  subject  to  a 
lien  in  favor  of  the  state  for  the  payment 
of  the  balance  of  the  purchase  money,  and 
subject  to  the  condition  subsequent  that  his 
title  would  fail  if  he  did  not,  within  the 
time  prescribed  by  law,  file  proof  of  occu- 
pancy and  improvements. 

Pursuing  the  subject  further:  The  Mon- 
tana court,  in  State  v.  Cunningham,  35 
Mont  547,  90  Pac.  755,  said: 

"  'Public  domain'  is  defined  by  Webster  to  be 
the  territory  belonging  to  a  state  or  to  the  gen- 
eral government;  public  lands.  This  is  the 
general  significance  of  the  word*  according  to 
the  approved  usage  of  the  language.  The  idea 
of  public  domain  excludes  that  of  private  own- 
ership." 

In  Logue  Atkeson,  85  Tex.  Civ.  App. 
303,  80  S.  W.  137,  it  was  held  that  land  up- 
on which  proof  of  the  three  years'  occupan- 
cy had  been  made  and  accepted  was  subject 
to  mortgage,  and  that  the  land  was  not  pub- 
lic domain  within  the  meaning  of  Lamb  v. 
James,  87  Tex.  485,  29  S.  W.  647,  and  other 
authorities  cited.  In  Lamb  v.  James,  the 
court,  in  declaring  that  a  contract  for  the 
sale  of  public  land  was  void,  defined  "pri- 
vate lands"  as  "lands  the  titles  to  which 
have  passed,  or  so  far  passed  out  of  the  gov- 
ernment as  to  be  the  lawful  subject-matter 
of  private  contract" 

If  we  follow  the  test  stated  in  Lamb  v. 
James  that  lands  the  title  to  which  has  pass- 
ed or  so  far  passed  out  of  the  government 
as  to  be  the  lawful  subject-matter  of  private 
contract  are  private  lands,  and  not  public 
lands,  then  the  land  in  controversy  was  the 
private  land  of  De  Shazo  at  the  time  he  sold 
it  to  Eubank,  and  he  could  sell  it  to  the 
county  surveyor  or  any  one  else;  the  three 
years'  occupancy  being  complete,  and  no 
default  made  in  the  payments  to  the  state. 

In  Martin  v.  Bryson,  31  Tex.  Civ.  App. 
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98,  71  &  W.  615,  the  court  held  that  land 
additional  to  the  home  tract  was  subject  to 
sale  under  execution  where  the  occupancy 
of  the  home  section  was  complete.  In  that 
case  it  was  said: 

"The  learned  judge  who  tried  the  case,  it  is 
said  in  the  briefs,  was  of  opinion  that  the  land 
was  not  subject  to  execution,  because  it  was 
unpatented  school  land,  and  for  that  reason  in- 
structed a  verdict  for  the  appellee.  In  this  we 
think  his  honor  erred.  The  title  of  appellee,  it 
is  true,  was  a  defeasible,  equitable  title;  but 
as  he  was  an  actual  settler,  and  had  resided  up- 
on the  home  tract  for  more  than  three  years, 
he  had  the  right  to  sell  the  section  levied  on, 
and  the  purchaser  was  not  required  to  reside 
thereon  or  occupy  the  same.  •  *  ♦  We  there- 
fore conclude  that,  as  the  interest  of  the  appel- 
lee, Bryson,  in  this  section  of  land  -was  such 
as  he  could  sell  to  any  person  who  would  buy, 
regardless  of  whether  such  person  occupied  the 
land  afterwards  or  not  it  was  a  vendible  in- 
terest and  was  subject  to  execution.'' 

In  Wilson  v.  Nugent  91  S.  W.  241,  the 
court  held  that  a  purchaser  whose  occupancy 
was  complete,  but  to  whom  patent  had  not 
issued,  was  "in  effect  the  owner  of  the  land, 
and  a  conveyance  in  writing  was  necessary 
to  pass  his  title." 

In  Day  Land  &  Cattle  Co.  v.  State,  68  Tex. 
526, 549, 4  S.  W.  865  at  page  876,  the  Supreme 
Court  said  that  the  Constitution  used  "pub- 
lic land"  in  the  same  sense  as  "public  do- 
main," and  in  referring  to  the  clause  of  the 
Constitution  referring  to  "vacant  lands"  and 
"vacant  public  domain"  says  this  is  done 
to  show  that  such  lands  (grants  to  railway 
companies),  though  once  severed  from  the 
public  domain,  should  become  subject  to 
"pre-emption,  location,  and  survey,"  Just  as 
though  such  lands  had  never  ceased  to  be  a 
part  of  the  public  domain.  "The  section  fur- 
ther, in  effect,  declares  that  lands  located  and 
surveyed  by  virtue  of  valid  land  claims,  or  to 
which  inchoate  titles-  have  been  acquired,  shall 
not  be  deemed  vacant  and  unappropriated 
public  domain,  on  account  of  any  mere  Infor- 
mality attending  the  acquisition  which  does 
not  affect  its  legality.  Such  lands  are  under- 
stood to  be  equitably  owned  before  they  are 
patented."  This  case  cites  State  v.  Deles- 
denier,  7  Tex.  108,  to  the  effect  that: 

"Appropriation  of  land  by  the  government  is 
nothing  more  nor  less  than  setting  it  apart  for 
some  particular  use;  and,  whenever  a  tract  of 
land  shall  have  once  been  legally  appropriated 
to  any  purpose,  from  that  moment  the  land  thus 
appropriated  becomes  Severed  from  the  mass  of 
public  domain  [etc.]  •  *  *  Having  lost  the 
character  of  'public  lands,'  it  could  not  regain 
that  character,  except  by  direct  and  express 
terms." 

So  It  would  seem  that  the  sale  and  award 
of  the  land  to  De  Shazo  segregated  it  from 
the  public  domain,  and  that  he  had,  by  occu- 
pancy and  Improvement  and  keeping  up  his 
interest  payments  acquired  an  equitable 
title,  and  was  the  owner  of  the  land,  subject 
to  the  lien  In  favor  of  the  state  to  secure  the 
payment  of  the  balance  of  the  purchase  mon- 
ey. The  mere  fact  that  De  Shazo  failed  to 
pay  the  balance  due  on  the  purchase  price, 
and  that  the  state  might  assert  its  lien  and 
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cause  the  land  to  be  restored  to  the  public 
domain  and  become  once  more  public  land, 
did  not  in  any  wise  affect  its  character  as 
private  land  at  the  time  of  the  sale  and  of 
Eubank's  consequent  right  to  buy.  He  might 
be  punished  for  buying  only  If  it  was  public 
land.  It  could  hardly  be  contended  that 
Eubank  would  be  violating  the  penal  stat- 
ute if  he  bought  after  patent  had  Issued. 
Yet  there  Is  always  a  possibility  that  the 
state  may  sue  to  annul  a  patent,  and  such 
a  suit,  if  successfully  prosecuted,  would  Im- 
press upon  the  land  the  character  of  public 
land.  Faulk  v.  Sanderson,  89  Tex.  692,  36 
S.  Wv  403. 

In  Phillips  v.  Campbell,  146  S.  W.  320,  It  is 
said: 

"Upon  the  completion  of  three  years  of  con- 
tinuous occupancy,  the  settler,  or  his  assignee, 
has  a  vested  right  in  the  fee-simple  ownership 
of  the  land,  and  may  demand  of  the  proper  offi- 
cer a  patent  investing  him  with  the  legal  title. 
*  •  *  When  Minor  conveyed  hia  interest  to 
Campbell,  he  owned  the  land,  but  had  not  ac- 
quired the  naked  legal  title  from  the  state." 

In  view  of  these  authorities,  we  think  It 
clear  that  public  free  school  land  upon 
which  the  purchaser  has  resided  and  made 
the  improvements  required  by  law  becomes 
his  private  property,  and  is  no  longer  to  be 
regarded  as  public  land  within  the  meaning 
of  the  article  of  the  Penal  Code  above  cited. 
This  Is  true  as  soon  as  the  required  occupan- 
cy and  Improvements  have  been  made.  The 
purchaser  has  a  certain  length  of  time  after 
the  expiration  of  his  three  years'  occupancy 
within  which  to  file  his  proof  of  occupancy 
and  improvements.  The  failure  to  file  same 
creates  a  ground  of  forfeiture  of  bis  rights 
which  Is  in  the  nature  of  a  condition  subse- 
quent. He  Incurs  the  same  penalty  that  he 
would  Incur  If  he  failed  to  make  his  Interest 
payments,  viz.  the  loss  of  bis  land ;  but  the 
land  continues  to  be  his  private  property 
until  he  loses  It  by  failure  to  pay  the  prin- 
cipal and  Interest  or  by  the  failure  to  file 
proof  of  his  occupancy  and  Improvements 
within  the  time  required  by  the  statute.  The 
time  of  the  issuance  of  the  certificate  of  oc- 
cupancy has  no  bearing  whatever  upon  the 
respective  rights  of  the  parties.  The  certifi- 
cate merely  evidences  the  fact  that  the  land 
has  been  occupied  and  improvements  made, 
as  required  by  law,  and  precludes  Inquiry 
Into  the  question  of  occupancy  and  improve- 
ments, as  well  as  of  collusion.  The  pur- 
chaser does  not  lose  his  rights  if  the  certifi- 
cate of  occupancy  is  never  issued.  So  the 
fact  that  the  certificate  of  occupancy  had  not 
been  issued  at  the  time  De  Shazo  conveyed  to 
Eubank  does  not  in  anywise  affect  the 
rights  of  the  parties  hereto.  We  conclude 
that  Eubank  had  the  right  to  buy  the  land 
at  the  time  De  Shazo  conveyed  to  him. 

It  Is  also  insisted  that  no  title  passed  to 
Eubank  by  De  Shazo's  deed,  because  the  lots 
In  Grandview  addition  upon  which  De 
Shazo's  home  was  situate  and  where  he  re- 
sided during  the  required  three  years'  oc- 


cupancy was  not  private  land  within  the 
meaning  of  the  law  relating  to  the  sale  of 
free  school  land,  and  that  his  ownership 
thereof  and  residence  thereon  would  not 
authorize  the  purchase  of  school  land  as  ad- 
ditional thereto. 

[2]  In  support  of  this  contention  reference 
Is  made  to  Conn  v.  Terrell,  97  Tex.  678,  80  S. 
W.  608,  where  It  was  held  that  the  owner  of 
and  resident  upon  a  four-acre  lot  In  any  In- 
corporated town  Is  not  such  an  "owner  of 
other  lands",  as  would  entitle  him  to  pur- 
chase additional  sections  to  his  home  place 
under  article  4218fff,  Sayles'  Ann.  Civ.  St. 
1897.  That  case,  however,  was  a  direct  pro- 
ceeding by  the  owner  of  and  resident  upon 
the  urban  property  to  compel  the  commission- 
er of  the  general  land  office  to  sell  and  award 
to  him  a  section  of  land  as  additional  to  his 
urban  property.  Here  the  commissioner 
actually  made  the  sale  and  award  to  De 
Shazo,  and  we  are  not  prepared  to  hold  that 
his  act  in  so  doing  was  absolutely  void. 
There  is  no  question  but  that  the  commission- 
er was  vested  with  the  power  to  make  a  sale 
and  award  of  the  land  to  a  qualified  purchas- 
er. It  Is  not  a  case  where  there  was  an  In- 
herent want  of  authority  to  sell  and  award 
the  land.  The  commissioner  having  deter- 
mined that  De  Shazo  was  a  qualified  pur- 
chaser as  the  owner  of  and  resident  upon  a 
part  of  the  Salazar  grant,  and  having  actual- 
ly made  the  sale  and  award,  and  De  Shazo 
having  compiled  with  all  the  terms  and  con- 
ditions of  his  purchase,  it  is  not  believed  that 
the  sale  and  award  could  properly  be  re- 
garded as  a  nullity  so  as  to  subject  the  same 
to  collateral  attack.  Quite  a  different  ques- 
tion would  be  presented  If  the  land  commis- 
sioner had  refused  to  make  the  sale  upon 
the  ground  that  the  lots  In  Grandview  did 
not  constitute  a  proper  base  or  home  tract 
and  De  Shazo  had  sought  to  compel  him  to 
make  such  sale.  So  far  as  the  record  dis- 
closes, both  the  commissioner  and  De  Shazo 
acted  In  good  faith.  Under  such  circum- 
stances, the  sale  and  award  of  the  land  as 
additional  to  land  which,  strictly  consid- 
ered, may  not  have  been  a  proper  home  tract, 
may  have  been  irregular,  but  It  was  not  such, 
a  fatal  Irregularity  as  would  deprive  the 
sale  and  award  of  all  vitality  and  render 
it  a  nullity.  The  same  Is  true  of  the  Ir- 
regularity of  the  three  years'  occupancy 
upon  the  lots.  We  think  the  situation  anal- 
ogous to  that  line  of  cases  which  protects  a 
purchaser  of  school  land  who  by  mistake,  but 
In  good  faith,  was  a  settler  upon  and  re- 
sided upon  the  wrong  tract  of  land.  Hall 
White,  94  Tex.  452,  61  S.  W.  386;  Price  v. 
Bates,  32  Tex.  Civ.  App.  874.  74  S.  W.  «08 ; 
Martin  v.  Marr,  26  Tex.  Civ.  App.  65,  62  S. 
W.  932;  Moody  v.  Hahn,  25  Tex.  Civ.  App. 
474,  62  S.  W.  940. 

It  may  be  that  this  phase  of  the  case  Is 
controlled  by  the  rule,  which  It  Is  held  ap- 
plies to  patented  school  land,  that  where 
a  patent  to  public  land  Issued  without  the 
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observance  of  all  preliminary  proceedings 
authorizing  It,  such  patent  Is  valid  as  to  all 
persons  except  the  state  and  those  holding 
under  It  by  superior  equities.  See  cases 
cited  In  14  Michle,  Dig.  p.  484.  But  there  is  an 
intimate  relationship  between  this  and  the 
first  contention  made  by  appellants.  For,  if 
De  Shazo  acquired  no  right  under  the  sale 
and  award  to  Mm,  and  the  same  was  a  nulli- 
ty, then  the  land  remained  public  domain,  and 
Eubank  was  Inhibited  from  purchasing  by  ar- 
ticle 164  of  the  Penal  Code.  In  such  event 
neither  plaintiff  nor  defendants  would  have 
any  title,  and  since  Eubank  must  recover 
upon  the  strength  of  his  own  title,  Judg- 
ment should  properly  have  been  rendered 
that  he  take  nothing. 

It  is  not  necessary  to  determine  and  we 
do  not  pass  upon  the  status  of  the  Grandvlew 
lots  as  a  proper  home  tract  Our  decision 
Is  based  upon  the  ground  above  Indicated- 
There  Is  no  merit  in  the  contention  that 
the  evidence  is  Insufficient  to  show  execution 
and  delivery  of  the  deed  from  De  Shazo  to 
Eubank.  There  Is  abundant  evidence  to  that 
effect  and  none  to  the  contrary. 

There  is  likewise  ample  evidence  of  a  suffi- 
cient consideration  to  support  the  deed. 
Plaintiff's  pleading  was  sufficient  to  author- 
ize proof  of  a  valid  and  sufficient  considera- 
tion. In  all  other  respects  such  pleading  was 
sufficient. 

The  court  did  not  err  in  permitting  plain- 
tiff, J.  W.  Eubank,  to  testify  that  the  consid- 
eration of  the  quitclaim  deed  by  which  De 
Shazo  conveyed  the  property  in  controversy 
to  plaintiff  was  the  payment  by  plaintiff,  at 
the  request  of  De  Shazo,  of  a  note  for  $250 
and  the  satisfaction  of  two  debts  that  De 
8hazo  owed  Eubank.  Plaintiff's  testimony 
of  transactions  with  De  Shazo  were  compe- 
tent as  against  Mrs.  De  Shazo,  she  not  claim- 
ing as  an  heir  or  legal  representative  of  de- 
cedent 

[I]  Aside  from  this,  the  deed  recited  a  val- 
uable consideration,  there  is  no  evidence  of 
a  want  of  consideration,  and  the  testimony 
objected  to  was  merely  confirmatory  of  the 
recital  in  the  deed.  In  the  absence  of  any 
evidence  impeaching  the  consideration,  the 
admission  of  Eubank's  testimony,  if  errone- 
ous, was  harmless. 

[4,  S]  We  find  no  evidence  of  probative 
force  sufficient  to  warrant  submission  to  the 
Jury  of  the  contentions  made  in  assignments 
Nos.  9, 10,  and  11  that  the  evidence  showed: 
(a)  An  agreement  between  Eubank  and  De 
Shazo  made  immediately  after  the  filing  of 
De  Shazo's  application  to  purchase,  whereby 
Eubank  was  to  nave  an  Interest  in  the  land ; 
0>)  an  agreement  between  them,  made  prior 
to  the  date  of  the  award  of  said  land  or  prior 
to  the  completion  of  the  three  years'  occu- 
pancy, whereby  Eubank  was  to  receive  the 
land  or  an  Interest  therein.  Furthermore, 
the  issuance  of  the  certificate  of  occupancy 
precluded  inquiry  into  any  question  of  collu- 


sion.' Logan  v.  Curry,  96  .Tex.  664,  69  S.  W. 
128;  Mitchell  v.  Roblson,  108  Tex.  642,  182 
S.  W.  465.  Neither  Is  there  evidence  of  suf- 
ficient probative  force  to  warrant  the  sub- 
mission of  the  issue  that  De  Shazo's  deed  to 
Eubank  was  Intended  as  a  mortgage.  Testi- 
mony that  raises  a  mere  surmise  or  suspicion 
of  the  existence  of  a  fact  sought  to  be  es- 
tablished In  legal  contemplation,  falls  short 
of  being  "any  evidence."  Joske  v.  Irvine,  91 
Tex.  574,  44  S.  W.  1059. 

[•]  Furthermore,  where  it  is  sought  to  in- 
graft a  parol  trust  on  an  absolute  deed  and 
show  that  It  is  Intended  as  a  mortgage,  the 
evidence  relied  upon  for  .that  purpose  must 
show  the  fact  with  clearness  and  certainty. 
Miller  Tturria,  69  Tex.  549,  7  S.  W.  206 : 
Gazley  v.  Herring,  17  8.  W.  17;  Focke  v.  Bu- 
chanan, 59  S.  W.  821. 

[7]  The  burden  of  proving  that  the  deed 
was  a  mortgage  rested  upon  appellants,  and 
they  must  have  shown  the  fact  by  competent 
evidence.  Hardie  v.  Campbell,  63  Tex.  292 ; 
Irvin  v.  Johnson,  44  Tex.  Civ.  App.  436,  98 
S.  W.  405. 

Tested  by  these  well-settled  rules,  we  think 
there  was  no  competent  evidence  of  sufficient 
probative  force  to  warrant  the  submission  of 
the  Issue  made  by  the  pleadings  that  De 
Shazo's  deed  to  Eubank  was  Intended  as  a 
mortgage. 

[I]  The  court  did  not  err  in  excluding  the 
testimony  of  the  witness,  Thornton,  and  oth- 
ers, of  declarations  of  E.  L.  De  Shazo  that 
he  claimed  the  land  and  contemplated  im- 
proving and  living  upon  it,  made  after  the 
date  of  his  deed  to  Eabank,  and  not  In  the 
presence  of  Eubank.  Bullock  v.  Smith,  72 
Tex.  545,  10  S.  W.  687;  Grooms  v.  Rust  27 
Tex.  231;  Crawford  v.  Hord,  40  Tex.  Civ. 
App.  352,  89  S.  W.  1097. 

The  plaintiff's  petition  was  sufficient  and 
there  was  no  error  in  overruling  the  defend- 
ant's exceptions  thereto. 

Affirmed. 

On  Rehearing. 

In  discussing  Conn  v.  Terrell,  97  Tex.  578, 
80  S.  W.  608,  It  was  said  in  original  opinion 
that  it  was  a  direct  proceeding  by  the  owner 
of  and  resident  upon  urban  property  to  com- 
pel the  commissioner  of  the  general  land  of- 
fice to  sell  and  award  to  him  a  section  of 
land  as  additional  to  his  urban  property. 

In  the  motion  for  rehearing  our  attention 
is  directed  to  the  fact  that  the  case  mention- 
ed was  a  proceeding  to  compel  the  land  com- 
missioner to  reinstate  Conn  as  a  purchaser 
of  school  land ;  a  previous  award  to  him  hav- 
ing been  canceled.  The  correction  is  now 
noted.  The  Inaccuracy  of  statement  made  In 
the  original  opinion  is  unimportant.  The  ob- 
servations made  upon  the  case  are  equally 
applicable  to  a  proceeding  to  reinstate  an 
award  which  had  been  previously  canceled. 
In  substance  and  effect,  it  was  a  proceeding 
to  compel  the  commissioner  to  sell  and  award 
to  Conn  a  tract  of  school  land  as  additional 
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to  his  urban  property..,  The  principle  la  the 
same  whether  the  proceeding  was  to  compel 
a  sale  and  award  In  the  first  Instance  or  to 
compel  a  reinstatement  of  a  previously  can- 
celed award. 

411  questions  presented  in  the  motion  for 
rehearing  were  fully  considered  and  discuss- 
ed in  the  original  opinion.  Our  views  are 
sufficiently  indicated  in  that  opinion,  and  we 
adhere  to  the  view-  that  it  made  a  correct 
disposition  of  the  various  assignments. 

[I]  We  will  add  only  this  observation  with 
respect  to  the  contention  that  there  was  suffi- 
cient evidence  to  require  submission  of 
whether  the  deed  tp  Eubank  was  intended  as 
a  mortgage,  namely:  It  may  be  conceded 
that  there  are  some  circumstances  from 
which  It  might  be  surmised  that  such  was 
the  intention,  notably  the  Inadequate  consid- 
eration. But  inadequacy  of  consideration 
alone  Is  Insufficient.  Facts  sufficient  to  jus- 
tify a  suspicion  or  surmise  do  not  at  all 
measure  up  to  the  standard  required  to  In- 
graft such  a  parol  trust  upon  an  absolute 
conveyance.  See  cases  cited  In  original  opin- 
ion and  for  facts  held  Insufficient  to  show 
such  a  trust  see  Focke  v.  Buchanan,  69  S.  W. 
821 ;  Muckelroy  v.  House,  21  Tex.  Civ.  App. 
673,  52  S.  W.  1038. 

The  motion  for  rehearing  Is  overruled. 


GALVESTON,  H.  ft  S.  A.  RY.  00.  v.  MIL- 
LER.  (No.  5730.) 

(Court  of  Civil  Appeals  of  Texas.   San  Antonio. 
Dec.  6,  1916.    Rehearing  Denied 
Jan.  24,  1817.) 

X.  Jubt  <g=»72(3)  —  Selection  —  Additional 
Jurors. 

Mingling  jury  wheel  and  additional  jurors' 
names  and  so  tendering  them  for  selection  of 
a  trial  jury  is  proper,  though  necessitating  the 
challenging  of  additional  jurors  before  the  jury 
wheel  names  are  exhausted,  for  Rev.  St.  art. 
5167,  requiring  selection  from  jury  list  names 
before  summoning  additional  jurors,  refers  to 
forming  the  weekly  list  and  not  a  trialjury  se- 
lection which  is  governed  by  articles  5202-6211. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  {{  340-342,  347;  Dec.  Dig.  <8=72(3).] 

2.  Trial  «J=»192— Injury  to  Passenger— In- 
structions—Assttming  Negligence. 

An  instruction,  assuming  defendant  railway 
company's  negligence,  is  proper,  where  plaintiff 
passenger  was  injured  in  a  derailment  unex- 
plained by  defendant 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  432-434;  Dec.  Dig.  «=>192.] 

3.  Damages  <s=>34  —  Aggravation  by  Medi- 
cal Treatment. 

Though  plaintiffs  injuries  caused  by  defend- 
ant's negligence  were  aggravated  by  a  surgical 
operation,  he  may  recover  damages  for  such  ag- 
gravation, unless  negligent  in  selecting  his  medi- 
cal advisers,  and  it  is  immaterial  whether  the 
operation  appeared  necessary,  or  whether  it  was 
more  beneficial  than  hurtful. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  f  43;  Dec.  Dig.  <g=»34.] 


4.  Trial  «=»260(1)  —  Instructions  Covered 
by  Others. 

A  requested  instruction  was  properly  refused 
when  covered  by  other  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  661;  Dec.  Dig.  <g=>260(l)  ] 

5.  Damages  «=>216(8)  —  Instructions  —  Per- 
sonal Injury— Prospective  Damages. 

In  an  action  for  permanent  personal  injury 
a  requested  instruction  to  allow  no  conjectural 
damages  for  impairment  of  physical  condition  is 
properly  refused,  since  prospective  damages, 
where  the  injury  Js  permanent  is  necessarily  un- 
certain. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {  553;  Dec.  Dig.  «=>216(8).] 

6.  Damages  <S=>100  —  Personal  Injuries  — 
Earning  Capacity. 

In  estimating  plaintiff's  impairment  of  earn- 
ing capacity,  his  life  expectancy  should  be  esti- 
mated upon  his  condition  before,  and  not  after, 
the  injury. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §5  237-241;  Dec.  Dig.  «=>100.] 

7.  Damages  «=»216(7)  —  Instructions  —  Per- 
sonal Injuries. 

In  an  action  for  permanent  personal  injury 
a  requested  instruction,  limiting  plaintiff's  recov- 
ery to  items  of  damage  mentioned  in  a  certain 
paragraph  of  the  main  charge,  which  did  not 
mention  plaintiff's  right  to  recover  for  future 
mental  and  physical  pain,  to  which  he  was  enti- 
tled, was  properly  refused  because  it  excluded 
proper  elements  of  damage,  and  also  contradict- 
ed an  instruction,  given  at  appellant's  request 
authorizing  recovery  for  such  pain. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  ^  552;  Dec.  Dig.  «=216<7).] 

8.  Appeal  and  Error  <S='1004(1)— Review- 
Verdict— Amount. 

A  verdict  cannot  be  set  aside  because  exces- 
sive unless  it  appears  that  passion  or  prejudice 
influenced  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^Oent  Dig.  §§  3944,  8946 ;  Dec.  Dig.  «=> 

9.  Damages  <8=132(1)  —  Personal  Injury  — 
excebsiveness. 

An  award  of  $17,750  held  not  excessive  dam- 
ages for  injuries,  reducing  plaintiff  to  a  total 
physical  wreck,  where  before  the  injury  he  was 
a  strong,  able-bodied  young  man,  whose  services 
were  reasonably  worth  $100  per  month,  which 
he  had  reasonable  prospect  of  increasing. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {  372;  Dec.  Dig.  «=»132(1).] 

Appeal  from  District  Court,  Bexar  County; 
R  B.  Minor,  Judge. 

Action  by  A.  O.  Miller  against  the  Galves- 
ton, Harrlsburg  ft  San  Antonio  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Templeton,  Brooks,  Napier  ft  Ogden,  Ed  W. 
Smith,  Ball  ft  Seeligson,  and  C.  W.  True- 
heart,  all  of  San  Antonio,  for  appellant 
Seth  Searcy,  H.  C.  Carter,  Champe  G.  Carter, 
Randolph  L.  Carter,  and  Perry  J.  Lewis,  all 
of  San  Antonio,  for  appellee. 

SWEARING  EN,  J.  Appellee,  A.  O.  Miller, 
sued  appellant,  Galveston,  Harrlsburg  ft  San 
Antonio  Railway  Company,  to  recover  dam- 
ages for  personal  Injuries  alleged  to  have 
been  suffered  by  plaintiff  while  a  passenger 
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opon  one  of  appellant's  trains.  The  «ase  was 
submitted  In  a  general  charge  to  a  Jury, 
which  returned  a  verdict  In  favor  of  appellee 
for  $17,760,  upon  which  Judgment  was  ren- 
dered. 

Appellee  alleged  that  the  train  on  which  he 
was  a  passenger  was  derailed  and  wrecked 
through  the  negligence  and  carelessness  of 
the  appellant,  Its  servants  and  employes,  and 
the  car,  on  which  appellee  was  a  passenger, 
was  overturned,  and  appellee  was  thrown 
about  In  the  car  with  great  force  and  vio- 
lence, and  suffered  severe  and  violent  blows 
all  over  his  body.  It  to  further  alleged  that 
appellee  suffers  great  and  constant  pain  by 
reason  of  the  Injuries  claimed;  that  his  heart 
has  become  weak,  rapid,  and  Irregular,  and 
falls  to  perform  Its  natural  functions,  and  ap- 
pellee has  become  greatly  emaciated;  and  so 
it  became  necessary  to  have  surgeons  to  per- 
form an  abdominal  operation  upon  appellee, 
in  which  operation  his  appendix  was  found 
Involved  In  extensive  adhesions,  and  the 
right  kidney  was  found  torn  loose  from  its 
proper  place.  It  to  further  alleged  that  this 
kidney's  pressure  upon  the  gall  bladder  and 
bile  duct  rendered  necessary  two  further  op- 
erations, which  were  performed  by  competent 
surgeons,  and  In  these  operations  the  adhe- 
sions were  broken  up,  the  appendix  removed, 
and  the  floating  kidney  anchored,  but  that 
these  operations  have  not  cured  appellee, 
and  he  still  suffers  great  and  constant  pain, 
and  will  probably  have  to  have  another  op- 
eration by  reason  of  the  said  injuries,  and 
appellee's  kidney  will  probably  have  to  be 
removed.  It  to  further  alleged  that  appellee 
will  be  afflicted  for  the  balance  of  his  life, 
that  his  injuries  are  permanent,  and  have 
rendered  him  an  Invalid,  unable  to  perform 
any  physical  labor,  and  seriously  Impaired 
his  capacity  for  the  enjoyment  of  life,  and 
that  prior  to  said  Injuries  he  was  a  strong, 
able-bodied  young  man,  capable  of  perform- 
ing severe  physical  and  manual  labor,  and 
that  his  services  were  reasonably  worth  $100 
per  month,  which  he  had  a  reasonable  ex- 
pectation of  Increasing.  It  to  further  alleged 
that  it  became  necessary  to.  employ  physi- 
cians to  treat  appellee  and  to  operate  for  his 
injuries,  to  have  medicines,  nursing,  and  med- 
ical and  hospital  attention,  and  that  In  the 
future  appellee  will  require  still  more  of 
same. 

Appellant  answered  generally  and  special- 
ly, denying  all  the  facts  alleged  by  appellee, 
except  that  it  admitted  that  appellee  was  a 
passenger  on  appellant's  train,  and  that  the 
train  was  derailed  and  wrecked,  but  special- 
ly denied  that  the  derailment  was  caused  by 
its  negligence,  and  specially  denied  that  ap- 
pellee's Injuries  were  caused  by  the  derail- 
ment Appellant  further  specially  denied 
that  the  alleged  operations  were  made  nec- 
essary by  the  injuries  claimed,  or  that  a 
further  operation  will  be  required  on  that  ac- 
count 

The  facta  necessary  for  understanding  oar 


rulings  upon  the  assignments  will  appear  in 
the  discussion  of  the  assignments. 

[1  ]  The  first  assignment  complains  that  the 
trial  court  erroneously  selected  the  Jurors  to 
serve  for  the  week.  No  complaint  to  made 
of  the  selection  of  Jurors  for  the  trial  of  the 
cause.  The  complaint  under  this  first  assign- 
ment Is  expressed  in  the  proposition : 

"Article  5167,  R.  S.  of  1911.  provides  that  reg- 
ular jurors  in  civil  cases  shall  be  selected  from 
the  names  included  in  the  jury  list  for  the  week, 
and  when  by  the  court's  action  one  of  such  regu- 
lar jurors,  though  not  challenged  by  either  party 
or  excused  for  cause,  was  excluded  from  the  pan- 
el over  the  objection  of  the  defendant,  the  ex- 
clusion of  such  juror  from  an  opportunity  to  sit 
in  the  trial  was  a  denial  to  the  defendant  of  a 
positive  statutory  legal  right." 

The  relevant  facts  are  that  the  court  had 
present  in  court  on  Monday  morning  only 
19  of  the  jurors  whose  names  had  been  ob- 
tained from  the  jury  wheel.  The  court  did 
not  consider  the  19  the  requisite  number  of 
Jurors  for  the  week,  and  thereupon  directed 
the  sheriff  to  summon  qualified  jurors  in 
such  number  as  were,  in  the  opinion  of  the 
court,  requisite  for  the  jury  for  the  week. 
A  number  of  jurors  were  summoned,  with 
the  result  that  there  were  26  qualified  jurors 
selected  as  jurors  for  the  week,  19  of  whom 
had  been  secured  because  their  names  were 
drawn  from  the  wheel,  and  7  were  summon- 
ed by  the  sheriff.  These  26  qualified  Jurors 
were  tendered  the  parties  in  this  cause 
from  which-  to  select  the  jury  for  the  trial 
of  their  cause.  All  28  names  were  drawn 
and  properly  listed.  The  twenty-sixth  name 
on  the  list  was  one  drawn  from  the  Jury 
wheel. 

Appellant  contended  that  It  had  the  right 
to  have  the  Jury  wheel  jurors  first  tendered 
and  peremptorily  challenged,  and  then,  and 
not  until  then,  could  those  Jurors  summoned 
by  the  sheriff  for  the  week  be  challenged. 
Appellant  has  confused  the  statutory  method 
of  the  selection  of  the  30,  more  or  less,  ju- 
rors for  the  week,  with  the  statutory  method 
of  selection  of  the  12  jurors  for  the  trial 
of  the  particular  cause.  Chapter  7,  tit 
75,  of  the  Revised  Statutes  defines  the  meth- 
od of  selection  of  jurors  for  the  week,  and 
chapter  10,  tit.  75,  of  the  Revised  Statutes,  de- 
fines the  method  for  selecting  the  Jury  of  12 
men  for  the  trial  of  the  cause.  These  two 
chapters  in  no  way  repeal  one  another.  Ar- 
ticle 5168,  In  chapter  7,  authorizes  the  court 
to  direct  the  sheriff  to  summon  enough  qual- 
ified jurors  to  make  up  the  requisite  number 
of  30,  more  or  less,  of  Jurors  selected  for 
the  week,  where  that  number,  30,  more  or 
less,  selected  from  the  wheel,  are  not  pres- 
ent in  court.  This  article  5168  was  taken 
from  section  22  of  the  act  of  August  1,  1876, 
which  Is  reported  In  Gammel's  Laws  of  Tex- 
as, vol.  8,  p.  918.   Section  20  to  as  follows: 

"Sec.  20.  On  the  day  the  jurors  shall  be  sum- 
moned to  attend  court,  the  panel  for  that  week 
shall  be  called,  and  the  names  of  such  as  attend, 
and  are  not  excused  by  the  court,  shall  be  en- 
tered of  record  aa  the  jurors  of  that  week,  and 
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the  judge  shall  order  the  sheriff  to  summon  a 

sufficient  number  of  good  and  intelligent  citizens 
having  the  qualifications  of  jurors  as  prescribed 
in  this  act,  to  supply  the  deficiency,  if  any,  in 
the  panel." 

Under  chapter  7  the  panel  for  the  week  la 
filled  up  by  the  court  from  those  drawn  from 
the  wheel  if  present  in  sufficient  number, 
and,  If  not,  Is  filled  by  directing  the  sheriff 
to  summon  others.  When  the  panel  for  the 
week  Is  thus  filled,  there  Is  no  distinction  to 
be  made  between  those  selected  from  the 
wheel  and  those  summoned  by  the  sheriff. 
The  names  of  all  on  the  panel  for  the  week 
are  to  be  Indiscriminately  mixed  in  the  bos 
from  which  to  draw  the  jury  for  the  particu- 
lar cause.  The  distinction  between  the 
method  of  selecting  the  jurors  for  the  week's 
panel  and  that  of  selecting  jurors  for  the 
trial  of  the  particular  cause  Is  clearly 
drawn  by  two  decisions  of  our  appellate 
courts:  In  one  Justice  Harper,  in  the  case 
of  Gentry  v.  State,  68  Tex..  Or.  R.  667,  152 
S.  W.  635,  construes  articles  5165  and  616S, 
authorizing  selection  of  jurors  for  the  week, 
as  follows: 

"The  defendant  objected  to  going  to  trial  be- 
fore the  jury  then  impaneled.  It  is  made  to  ap- 
pear that  a  regular  jury  was  drawn  by  jury  com- 
missioners, but  only  17  of  those  thus  selected 
were  in  attendance;  the  remainder  of  the  jury 
drawn  for  that  week  having  been  excused,  or 
were  disqualified.  The  court  in  approving  this 
bill  states:  'The  above  and  foregoing  bill  is  al- 
lowed with  the  following  explanations:  The  jury 
drawn  by  the  jury  commissioners  for  the  third 
week  of  the  district  court  was  summoned ;  some 
of  them  were  sick  and  sent  their  written  ex- 
cuse, some  were  disqualified  to  serve  as  jurors, 
and  others  presented  legal  excuses  and  were  ex- 
cused by  the  court.  So  that  there  were  only  17 
of  the  regularly  drawn  venire  present  on  Mon- 
day the  first  day  of  the  present  week,  and  the 
court  ordered  the  sheriff  to  summon  talesmen  to 
fill  the  panel,  and  the  panel  was  filled. for  the 
week  with  legally  qualified  jurors,  and  the  list 
tendered  to  the  defendant  to  select  a  jury  from 
were  regularly  drawn  by  the  clerk  from  the  jury 
of  the  week  in  the  usual  and  ordinary  way.'  As 
thus  qualified,  the  bill  presents  no  error,  as  it  is 
shown  that  the  court  complied  with  the  law  In 
securing  additional  jurymen." 

In  the  other,  Justice  Gaines,  In  the  case  of 
Railway  v.  Greenlee,  70  Tex.  553,  8  S.  W.  129 
construes  articles  5203,  5204,  5205,  c.  10,  pro- 
viding the  method  for  selecting  jurors  for  the 
trial  of  the  cause.  The  opinion  designates 
the  numbers  of  the  articles  construed  as 
3092,  3093,  and  3094,  which  are  the  numbers 
of  the  articles  in  Sayles'  Texas  Civil  Stat- 
utes printed  In  1SS8,  the  year  when  the  Green- 
lee opinion  was  rendered.  The  method  of  se- 
lecting the  jurors  for  the  trial  of  the  particu- 
lar cause  is  also  discussed  In  the  case  of 
Houston  Elec.  Co.  v.  Seegar,  54  Tex.  Civ.  App. 
255,  117  S.  W.  900.  The  reasons  given  for  the 
method  of  selecting  the  jury  for  the  trial  of 
the  particular  cause  do  not  apply  to  the 
method  of  selecting  jurors  for  the  week, 
viz.  to  save  time  and  to  avoid  prejudiced 
jurors.  It  saves  time  to  fill  the  panel  for 
the  week ;  and,  as  no  particular  cause  is  at 
that  time  In  mind,  jurors  for  the  week  can- 


not be  summoned  for  any  particular  motive. 
The  statute  for  selecting  jurors  for  the  week 
Is  the  same  for  the  trial  of  civil  and  crimi- 
nal cases.  The  court  did  not  err  in  the  se- 
lection of  the  jurors  for  the  week.  The  first 
assignment  is  overruled. 

[2]  The  second  assignment  complains  of 
the  following  charge  to  the  jury: 

"In  this  cause  the  undisputed  evidence  shows 
that  the  plaintiff  was  a  passenger  on  one  of  de- 
fendant's trains,  which  was  derailed  and  wreck- 
ed while  plaintiff  was  a  passenger  thereon.  I, 
therefore,  Instruct  you  that  defendant  would  be 
liable  to  plaintiff  for  any  injuries,  if  any,  which 
you  may  find  from  the  evidence  were  directly 
caused  by  said  derailment  and  wreck,  and  which 
are  alleged  in  the  petition." 

The  same  rule  of  law  is  Involved  in  the 
third  assignment,  complaining  of  another 
charge.  The  complaint  against  both  charg- 
es Is  that  the  court  therein  presumed  negli- 
gence from  the  derailment.  Counsel  for 
appellant  admit  the  rule  Is  correctly  express- 
ed in  the  authority  cited  by  them.  St. 
Louis,  Southwestern  Ry.  Co.  v.  Parks,  97 
Tex.  135,  76  S.  W.  740,  viz.: 

"Clearly  an  injury  to  a  passenger  on  a  rail- 
road resulting  from  a  derailment  of  a  train  or 
the  abnormal  operation  of  the  machinery  gives 
rise  to  an  inference  of  negligence  on  part  of  the 
company  which  may  authorize  the  jury  to  so 
find,  and  it  may  be  that  in  such  a  case,  where 
the  defendant  has  offered  no  evidence  to  rebut 
the  Inference,  the  court  would  be  warranted  in 
instructing  the  jury  to  find  for  the  plaintiff  upon 
the  issue." 

However,  counsel  contend  that  In  the  case 
at  bar  appellee  testified,  on  redirect  exam- 
ination, that  the  train  was  moving  at  a 
speed  of  45  miles  an  hour,  which  was  the 
usual  speed  of  that  train  at  the  place  of  the 
derailment;  that  this  testimony  was  evi- 
dence of  specific  negligence  causing  the  de- 
railment; and  the  attempt  to  prove  this 
specific  negligence  made  the  rule  Inapplica- 
ble to  the  case  at  bar.  The  evidence  above 
referred  to  was  introduced  to  prove  the  al- 
legation in  the  fifth  paragraph  of  the  peti- 
tion, to  the  effect  that  appellant  was  vio- 
lently thrown  about  In  the  car  in  which  he 
was  a  passenger;  for  the  evidence  Is  rele- 
vant to  that  allegation,  and  there  Is  no  al- 
legation that  the  appellant  was  negligent  be- 
cause of  the  speed  of  the  train.  Besides,  the 
testimony  does  not  tend  to  prove  that  45 
miles  an  hour  was  negligence,  because  the 
evidence  shows  the  speed  of  45  miles  an  hour 
was  the  usual  speed  of  that  train  at  the  place 
of  the  wreck.  The  second  and  third  assign- 
ments are  overruled. 

[3]  The  fourth  assignment  charges  the  tri- 
al court  with  error  In  refusing  the  following 
requested  special  instructions: 

"If  you  find  that  plaintiff's  condition  was  im- 
paired, rather  than  benefited,  by  any  operation 
performed  on  him,  then  you  are  instructed  that 
plaintiff  cannot  recover  on  account  of  such  im- 
paired condition  as  a  result  of  such  operation, 
if  any,  unless  you  find  from  a  preponderance  of 
the  evidence  that  snch  operation  appeared .  to 
the  surgeon  performing  the  same  to  be  necessa- 
ry, and  that  it  was  more  probable  that  such  op- 
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nation,  when  performed,  -would  benefit  the  plain- 
tiff rather  than  injure  him." 

Inverting  the  special  Instruction,  It  seems 
that  this  Instruction  could  be  construed  by 
the  jury  to  have  required  them  to  find  that 
the  operation  appeared  necessary  to  the  op- 
erating surgeon,  and  to  have  required  the 
Jury  also  to  find  as  a  fact  that  the  opera- 
tion would  more  probably  benefit  than  injure 
the  appellee,  before  the  appellee  could  re- 
cover any  damages  for  the  Impaired  condi- 
tion resulting  from  the  operation,  If  the  jury 
found  that  the  condition  was  Impaired  by  the 
operation.  The  instruction  Is  not  a  correct 
statement  of  the  law.  All  that  could  defeat 
appellee's  claim  for  damages  for  Increased 
injury  caused  by  the  operation  was  his  own 
negligence  in  the  selection  of  a  surgeon.  If 
not  negligent  In  the  selection  of  the  surgeon, 
the  appellant  la  liable  for  the  mistake,  If 
any,  of  the  surgeon;  and  it  Is  Immaterial 
whether  the  operation  appeared  to  the  sur- 
geon as  necessary,  or  whether  in  fact  the 
operation  was  more  beneficial  than  hurtful 
We  believe  the  authorities  quoted  and  cited 
by  counsel  for  appellee  correctly  express  the 
role  of  law  applicable  to  the  facts  of  the 
instant  case.  We  quote  from  appellee's  brief: 
"In  the  case  of  Texas  &  Pacific  Ry.  v.  McKen- 
rie  [30  Tex.  Civ.  App.  293]  70  S.  W.  237,  the 
Court  of  Civil  Appeals  made  a  very  clear  state- 
ment and  application  of  the  principle.  In  that 
case  a  special  charge  was  asked  which  sought  to 
excuse  the  defendant  if  plaintiff's  injuries  were 
aggravated  by  the  unskillful  treatment  of  the 
physicians,  and  the  court,  holding  that  the 
charge  was  properly  refused,  said:  'A  party  who 
receives  an  injury  resulting  from  the  negligence 
of  another,  and  who  neglects  to  use  proper 
means  to  effect  a  recovery,  cannot  recover  for 
the  aggravation  of  his  injuries  accruing  from 
mich  neglect  Railway  Co.  v.  McMannewitz,  70 
Tex.  73,  8  8.  W.  66.  Whether  there  was  neglect 
is  a  question  for  the  jury  to  determine.  To 
prevent  aggravation  of  the  injury,  the  party  in- 
jured is  only  required  to  use  such  care  and  cau- 
tion as  an  ordinarily  prudent  person  would  use 
under  similar  circumstances.  The  aggravation 
of  a  wound  by  unskillful  treatment  would  not, 
of  itself,  prevent  the  recovery  of  damages  by 
reason  of  such  aggravation,  unless  the  injured 
person  failed  to  use  ordinary  care  to  prevent 
such  aggravation.  When  a  personal  injury 
flows  from  the  negligent  act  of  another,  that  oth- 
er is  responsible  for  the  damages  resulting,  and 
all  that  the  law  demands  of  the  injnred  party  is 
to  use  ordinary  care  to  avert  further  injury. 
Selleck  v.  City  of  JanesviUe  [104  Wis,  5701,  80 
N.  W.  944,  47  L.  R.  A.  691,  76  Am.  St.  Rep. 
892;  Railway  Company  v.  O'Brien,  18  Tex. 
Civ.  App.  690,  49  S.  W.  389.  The  charge  re- 
quested was  erroneous  in  instructing  that  the 
jury  find  for  the  defendant  if  the  injury  was 
aggravated  by  failure  of  prompt  attention  or 
unskillful  treatment.  If  the  defendant  negligent- 
ly caused  the  injury,  then  it  was  responsible  for 
,  the  damages  that  proximately  resulted  there- 
from. Whether  defendant  was  responsible  for 
the  aggravation,  if  any,  caused  by  a  failure  of 
prompt  attention  or  unskilled  treatment,  de- 
pended upon  the  care  used  by  plaintiff  to  have 
the  injury  properly  treated.  Railway  Compa- 
ny v.  O'Brien,  18  Tex.  Civ.  App.  690,  46  S.  W. 
J*9.  The  many  authorities  cited  by  the  court 
fully  sustain  its  position.  The  case  of  Selleck  v. 
City  of  JanesviUe  [104  Wis.  5701,  80  N.  W. 
9«  [47  L.  R.  A.  691,  76  Am.  St  Rep.  892],  de- 
cries the  point  very  directly,  because  there  the 


court  instructed  the  jury  that  the  plaintiff  was 
not  responsible  for  the  errors  or  mistakes  of 
the  physician  in  treating  the  injuries  received, 
and,  this  charge  being  assigned  as  error,  the 
court  said:  'Error  is  assigned  because  the  court 
charged  the  jury  that:  "The  plaintiff  is  not  re- 
sponsible for  the  errors  or  mistakes  of  a  physi- 
cian or  surgeon  in  treating  an  injury  received 
by  a  defect  in  the  street  or  sidewalk  providing 
she  exercises  ordinary  care  in  .procuring  the 
services  of  such  physician.  Where  one  is  injur- 
ed by  the  negligence  of  another  or  by  the  neg- 
ligence of  a  town  or  city,  if  her  damages  have 
not  been  increased  by  her  own  subsequent  want 
of  care,  she  will  be  entitled  to  recover  in  conse- 
quence of  the  wrong  done,  and  the  full  extent 
of  damage,  although  the  physician  that  she  em- 
ployed omitted  to  employ  the"  remedies  most  ap- 
proved in  similar  cases,  and  by  reason  thereof 
the  damages  to  the  injured  party  was  not  dimin- 
ished as  much  as  it  otherwise  should  have  been." 
Such  charge  is  certainly  supported  by  authority 
as  well  as  reason.  Loeser  v.  Humphrey,  41  Ohio 
St  878  [52  Am.  Rep.  86];  Railway  Co.  v.  Fal- 
vey,  104  Ind.  411,  424,  3  N.  B.  889,  and  4  N. 
E.  908:  Reed  v.  City  of  Detroit  108  Mich.  224, 
65  N.  W.  967:  Car  Co.  v.  Bluhm,  109  111.  20 
[50  Am.  Rep.  601];  Rice  v.  City  of  Des  Moines, 
40  Iowa,  638;  Stover  v.  Inhabitants  of  Blue 
Hill,  51  Me.  439;  Tuttle  v.  Farmington,  58  N. 
H.  13;  Boynton  v.  Somersworth,  Id.  821;  Ly- 
ons v.  Railway  Co.,  57  N.  T.  489;  Bardwell  v. 
Town  of  Jamaica,  15  Vt  438.  The  wrongdoer 
may  well  anticipate  that  the  person  injured  will 
employ  a  physician  or  surgeon,  and  in  doing  so 
will  exercise  ordinary  care  in  making  this  selec- 
tion, but,  where  that  is  done,  such  person  can- 
not be  expected  to  assume  the  responsibility  of 
the  very  highest  degree  of  skill.'  In  the  case 
of  Field  v.  Mankato  Elec.  Traction  Company 
[116  Minn.  218]  133  N.  W.  677,  the  defendant 
offered  to  prove  that  the  plaintiff's  condition  was 
aggravated  by  unskillful  medical  treatment  and 
the  court  held  that  this  evidence  was  properly 
excluded,  and,  in  its  opinion,  said:  'It  is  conced- 
ed that  the  plaintiff  received  a  severe  injury  in 
so  falling  from  the  car.  Such  injuries  required 
expert  medical  treatment  The  necessity  for  the 
attendance  and  services  of  physicians  was  cre- 
ated by  the  defendant.  The  plaintiff,  without 
negligence  on  her  part,  obtained  the  attendance 
and  services  of  physicians  so  made  necessary. 
The  risks  incident  to  submitting  to  treatment 
and  operations  were  thus  incurred  through  the 
fault  of  the  defendant  not  through  the  fault  of 
the  plaintiff.  Whether  the  physicians  skillfully 
or  unskillfully  performed  the  necessary  servic- 
es, the  plaintiff  not  being  in  fault  in  any  matter, 
her  impaired  physical  condition  at  the  time  of 
the  trial  followed  in  unbroken  sequence  the  neg- 
ligence of  the  defendant  in  handling  the  car. 
The  trial  court  did  not  err  in  excluding  the  tes- 
timony offered.'  The  following  cases  announce 
the  same  doctrine,  and  many  more  could  be 
added,  but  the  principle  is  so  well  established 
that  it  seems  to  us  to  be  unnecessary  to  multi- 
ply authorities:  Railway  v.  Doyle,  25  S.  W. 
461;  H.  &  T.  0.  Ry.  v.  Hanks  [58  Tex.  Civ. 
App.  298],  124  S.  W.  136:  T.  &  P.  Ry.  v.  Mos- 
ley,  124  S.  W.  485;  T.  &  P.  Ry.  v.  Hill,  237 
U.  S.  208,  35  Sup.  Ct  575,  59  L.  Ed.  918:  13 
Cyc.  77 ;  Watson,  Personal  Injuries,  §  136/' 

The  fourth  assignment  is  overruled. 

The  fifth,  sixth,  and  seventh  assignments 
present  error  in  refusing  special  Instructions 
similar  enough  to  the  special  charge  involv- 
ed in  the  fourth  assignment  to  be  disposed 
of  by  the  authorities  and  our  ruling  on  the 
fourth  assignment  The  fifth,  sixth,  and 
seventh  assignments  are  overruled. 

[4,  5]  The  eighth  assignment  must  be  over- 
ruled because  the  special  charge  No.  1  was 
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properly  refused  for  the  reason  that,  even  If 
correct  in  itself,  all  the  issues  therein  were 
correctly,  and  fully  contained  in  the  instruc- 
tions given.  But  the  special  charge  is  not 
correct  in  itself,  for  it  instructs  the  jury  to 
allow  no  conjectural  damages  for  any  im- 
pairment of  physical  condition,  whether  such 
impairment  was  produced  directly  by  the  In- 
jury sustained  as  alleged  or  not  Prospec- 
tive damage,  where  the  injury  is  permanent, 
is  essentially  uncertain.  M.,  K.  ft  T.  Ry. 
Co.  v.  McGlamory,  34  S.  W.  381. 

[6]  The  ninth  assignment  complains  that 
the  court  erred  in  refusing  the  following  spe- 
cial instruction: 

"In  estimating  plaintiff's  damages  on  account 
of  impairment  of  his  capacity  to  labor  and  earn 
money  in  the  future,  if  any,  you  mast  take  into 
consideration  his  probable  life  expectancy  at  the 
present  time,  in  view  of  the  present  state  of  his 
health  and  physical  condition  as  shown  by  the 
evidence." 

The  contention  under  this  assignment  is 
presented  with  that  great  force  and  logic 
characteristic  of  the  able  counsel  for  appel- 
lant, but  the  question  involved  is  no  longer 
an  open  question  in  Texas,  having  been  defi- 
nitely determined  and  established  against 
the  contention  of  appellant.  It  is  true  the 
question  has  been  raised  generally  upon  the 
admissibility  of  mortuary  tables  to  show  the 
life  expectancy  of  the  Injured  party  had  he 
not  been  injured;  but  the  principle  or  rule 
of  law  is  the  same  as  is  discussed  In  this 
ninth  assignment  Chief  Justice  James,  in 
M,  K.  ft  T.  Ry.  Co.  v.  McGlamory,  34  S.  W. 
361,  states  the  rule  thus: 

"In  the  present  case  the  injury  was  a  perma- 
nent one,  and  the  testimony  goes  to  show  that 
plaintiff's  earning  capacity  is  permanently  di- 
minished. In  both  the  case  of  death  and  perma- 
nent injury,  the  importance  of  considering  the 
probable  duration  of  the  injured  person's  life, 
had  the  accident  not  occurred,  is  the  same.  Why 
the  testimony  should  be  proper  in  one  case,  and 
not  in  the  other,  we  fall  to  perceive.  In  the 
case  of  Railway  Co.  v.  Cooper  the  Court  of 
Civil  Appeals  for  the  First  District  (2  Tex. 
Civ.  App.  42,  20  S.  W.  990)  reviewed  the  ques- 
tion at  length,  and  held  the  testimony  admissible 
in  cases  not  resulting  in  death.  And  we  ap- 
prehend that  the  Supreme  Court  approved  this 
view  by  refusing  the  writ  of  error  in  the  cause. 
Railway  Co.  v.  Cooper,  85  Tex.  431,  21  S.  W. 
678."  G.,  C.  &  S.  F.  Ry.  Co.  v.  Maugham,  95 
Tex.  413,  67  S.  W.  765;  M.,  K.  ft  T.  Ry.  v. 
Scarborough,  29  Tex.  Civ.  App.  194,  68  S.  W. 
196. 

The  ninth  assignment  Is  overruled. 

[7]  The  tenth  assignment  is  that  the  court 
erred  in  refusing  to  give  the  ninth  special 
charge,  which  is  as  follows: 

"Ton  are  instructed  that  in  estimating  plain- 
tiffs damages  you  cannot  take  into  considera- 
tion any  items  or  elements  of  damage  except 
those  .specially  mentioned  and  submitted  in  para- 
graph 3  of  the  main  charge,  and  any  damages 
you  may  award  him  must  be  confined  to  said 
items  and  elements  of  damage.  All  the  expenses 


incident  to  his  injuries  and  this  litigation  tor 
which  the  law  permits  a  recovery  are  mentioned 
and  included  in  said  paragraph  3  of  the  main 
charge,  and  in  estimating  plaintiff's  damages  you 
must  not  refer  to  or  consider  any  other  item  or 
element  of  damage,  and  must  not  award  plaintiff 
any  amount  on  account  thereof." 

Section  S  of  the  main  charge  is  as  fol- 
lows: 

"If,  under  the  instructions  given  you,  you  find 
for  the  plaintiff,  you  will  allow  him  as  damages 
such  sum  as  you  may  believe  from  the  evidence, 
if  paid  now,  will  fairly  compensate  him  for  the 
injuries  received  by  him,  if  any,  which  are  al- 
leged in  his  petition.  And  in  estimating  the  dam- 
ages you  may  award  plaintiff,  if  any,  you  may 
take  into  consideration  the  physical  and  mental 
pain,  if  any,  suffered  by  plaintiff  by  reason  of 
such  injuries,,  if  any,  and  the  reasonable  expens- 
es, if  any,  necessarily  incurred  by  plaintiff  for 
medical  and  surgical  treatment,  nursing,  or 
medicines,  by  reason  of  such  injuries,  if  any. 
And  if  you  find  from  the  evidence  that  plaintiff's 
injuries,  if  any,  are  permanent  and  will  impair 
his  capacity  to  work  and  earn  money  in  the  fu- 
ture, then  you  may  award  plaintiff  such  sum  as 
you  may  believe  from  the  evidence,  if  paid  now, 
will  fairly  compensate  him  for  such  impaired  ca- 
pacity, if  any,  to  work  and  earn  money  in  the 
future." 

This  special  charge  should  not  have  been 
given,  because  It  contradicts  appellant's  sev- 
enth special  Instruction,  which  was  given  to 
the  jury  at  appellant's  request  and  because 
It  excludes  from  the  jury  the  consideration  of 
elements  of  damage  proper  to  be  considered 
by  them.  Paragraph  3  of  the  main  charge 
does  not  specifically  mention  the  elements  of 
mental  and  physical  pain  that  appellee  may 
suffer  in  the  future,  and  yet  such  are  prop- 
er elements  of  damages  to  be  considered  by 
the  Jury,  and  these  elements  were  express- 
ly stated,  though  limited,  in  the  special  In- 
struction No.  7,  given  to  the  Jury  at  appel- 
lant's request  The  seventh  special  charge 
is  as  follows: 

"In  estimating  plaintiff's  damages  on  account 
of  physical  or  mental  pain  he  may  suffer  in  the 
future,  if  any,  you  must  take  into  consideration 
his  probable  life  expectancy  at  the  present  time 
in  view  of  the  present  state  of  his  health  and 
physical  condition  as  shown  by  the  evidence." 

The  tenth  assignment  is  overruled. 

[I,  I]  The  eleventh  assignment  complain- 
ing that  the  verdict  Is  excessive,  must  be 
overruled  because  It  does  not  appear  that 
there  was  passion  or  prejudice  which  Influ- 
enced the  jury  to  render  the  verdict  for  so 
large  an  amount 

There  was  abundance  of  testimony  that 
plaintiff  la  a  total  wreck,  and  that  he  was 
reduced  to  such  a  condition  by  the  derail- 
ment The  Jury  believed  this  testimony,  and 
this  court  is  bound  by  the  jury's  verdict  and 
cannot  hold  that  the  damages  awarded  are 
excessive.  G.,  H.  ft  S.  A  Ry.  Co.  v.  Webb, 
182  S.  W.  424. 

The  judgment  Is  affirmed. 
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UHR  v.  BROWN,  Mayor  et  al    (No.  5828.) 

(Court  of  Civil  Appeals  of  Texas.   San  Antonio. 
Dec.  20,  1916.    On  Motion  for  Rehearing, 
Jan.  24,  1917.) 

1  Municipal  Corporations  <8=>184(1)  —  Po- 
lice Department  —  De  Jure  Officers  — 
Charter  and  Ordinance. 
Under  the  commission  charter  of  San  An- 
tonio, giving  the  commissioner  of  police  sole 
power  to  nominate  all  employes  in  that  depart- 
ment, and  an  ordinance  creating  a  police  de- 
partment consisting  of  the  mayor,  the  police 
commissioner,  and  one  captain  of  detectives,  15 
detectives,  etc,  who  before  entering  upon  the 
duties  of  their  offices  and  within  five  days  after 
confirmation  of  their  appointment  should  sub- 
icribe  the  oath  of  office,  give  bond,  receive  their 
commissions,  and  thereupon  to  enter  Upon  the 
duties  of  such  offices  and  receive  the  compensa- 
tion specified  therefor,  and  providing  that  per- 
sons theretofore  appointed  to  the  corresponding 
offices  and  then  employed  or  acting  de  facto,  or 
otherwise  in  the  performance  of  such  duties, 
should  hold  such  offices  and  perform  their  du- 
ties regardless  of  any  defects  in  their  appoint- 
ment or  qualification,  to  serve  until  their  succes- 
sors should  be  appointed  and  commissioned, 
persons  appointed  aa  policemen  previous,  to  the 
ordinance,  whose  appointments  were  never  con- 
firmed as  required  by  the  charter  then  in  force, 
and  designated  by  the  ordinance  as  captain  of 
detectives  and  aa  a  detective,  had  no  legal  title 
to  such  office. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §|  488-490;  Dec.  Dig. 
«=>184(1).] 

2.  Officers  <s=>13,  95— De  Facto  Officers— 
Compensation— Award  as  Confirming  Ap 
pointmxnt. 

A  de  facto  officer  can  demand  pay  for  his 
services,  so  that  a  vote  to  give  him  such  com- 
pensation would  not  have  the  effect  of  appoint- 
ment, confirmation,  and  qualification. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent.  Dig.  H  15.  134,  139;  Dec.  Dig.  <8=»13, 
95.] 

3.  Municipal  Corporations  <8=>184{1)— Po- 
lice Department— "De  Facto  Officers." 

Persons  appointed  as  policemen  and  there- 
after designated  as  a  captain  of  detectives  and 
a  detective  respectively,  and  who,  under  an  ordi- 
nance creating  a  police  department,  were  desig- 
nated to  such  offices  and  thereafter  discharged 
the  duties  of  such  offices,  though  not  de  jure 
officers  because  the  provisions  of  the  ordinance 
investing  them  with  title  conflicted  with  the 
charter  provisions  giving  the  police  commission- 
er sole  power  of  appointment  in  his  department, 
but  who  are  recognised  by  the  department  as 
officers  and  received  pay  as  such,  were  "de  facto 
officers." 

[E<1.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  488-490;  Dec  Dig. 
«=»184(D. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  De  Facto  Officers.] 
i.  Municipal.  Corporations  <8=>1S5C3)— De 

Facto  Officers— Removal. 
San  Antonio  Charter,  §  17,  providing  that 
any  appointive  officer  may  be  removed  only  by 
a  majority  vote  of  the  commissioners  on  charges 
preferred  in  writing  and  after  a  public  hearing 
thereon  by  the  commissioners,  did  not  protect 
de  facto  officers,  and  they  must  surrender  pos- 
session to  any  duly  appointed  and  confirmed 
to  such  offices  as  prescribed  by  an  ordinance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  495;  Dec  Dig.  «=» 

mm 


5.  Officers  *=>82  —  Police  Department  — 
Compensation— Injunction. 
After  nominees  of  a  police  commissioner, 
vested  with  the  sole  power  to  nominate  to  office 
in  a  police  department,  were  confirmed  by  the 
commissioners  and  qualified  and  received  a  com- 
mission and  the  salary  incident  to  the  office, 
equity  would  not  aid  de  facto  officers  to  re- 
strain such  appointees  from  discharging  their 
duties  or  receiving  their  salary. 

[Ed.  Note.— For1  other  cases,  see  Officers, 
Cent.  Dig.  f  114;  Dec  Dig.  «=»82.] 
&  Municipal  Corporations  <g=»184(l)  —  Po- 
lice Department— Interference  with  Po- 
lice Commissioner — Right  to  Appoint. 
De  facto  officers  in  a  city  police  department, 
designated  by  an  ordinance  and  discharging  the 
duties  of  the  offices  claimed  by  them,  did  not  in- 
terfere with  the  police  commissioner's  exercise 
of  his  sole  right  to  nominate  officers  in  the  po- 
lice department,  where  their  performance  of 
the  duties  of  their  offices  did  not  prevent  him 
from  nominating  others  to  such  offices,  any 
wrongful  motive  actuating  the  other  commis- 
sioners in  refusing  to  confirm  his  appointees 
not  being  chargeable  to  such  de  facto  officers. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  482,  488-490;  Dec 
Dig.  <*=»184(1)J 

7.  Officers  *=»82— Injunction— Police  Com- 
missioner—Interference with  Duties. 

The  failure  of  de  facto  officers  serving  in 
the  police  department  under  an  ordinance  to 
cease  performing  the  duties  of  and  exercising 
the  rights  of  their  offices  did  not  constitute  an 
interference  with  the  discharge  of  the  police 
commissioner's  duties  of  supervision  and  the 
enforcement  of  police  regulations,  as  their  du- 
ties did  not  conflict,  and  as  the  commissioner 
might  be  presumed  to  need  every  subordinate 
office  filled  in  order  to  properly  conduct  his  de- 
partment, 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  {  114;  Dec  Dig.  <8=>82.] 

8.  Officers  <e=82  —  Injunction  —  Subjects 
—Public  Office. 

A  public  officer  de  Jure  or  de  facto  in  pos- 
session of  an  office  is  entitled  to  an  injunction  to 
restrain  any  one  disputing  his  right  to  it  or  in- 
terfering with  his  discharge  of  its  duties. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  {  114;  Dec  Dig.  «=»82J 

9.  Municipal  Corporations  «=»992  —  De 
Facto  Officers— Injunction— Taxpayer's 
Action. 

A  taxpayer  cannot  secure  the  aid  of  equity 
to  prevent  de  facto  officers  from  serving  and  re- 
ceiving compensation,  and  the  relief  which  can- 
not be  granted  to  a  taxpayer  for  the  public 
benefit  as  well  as  for  his  own  benefit  cannot  be 
granted  to  commissioner  of  any  city  department 
on  the  sole  ground  that  he  holds  such  position. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  2157;  Dec  Dig.  «=» 
992.] 

10.  Officers  «=»U9— Duties— Action. 

A  public  officer,  in  the  absence  of  a  prohibi- 
tion, has  the  implied  authority  to  Institute  suits 
necessary  to  the  proper  and  faithful  perform- 
ance of  his  duties. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  {{  197-206;  Dec  Dig.  «=>119.] 

11.  Officers  «=»119  —  Injunction  —  Pub- 
lic Officers— Scope  of  Relief. 

In  a  suit  by  the  police  commissioner  of  a 
city  to  enjoin  the  mayor  from  approving  pay 
rolls  containing  the  names  of  a  de  facto  captain 
of  detectives  and  of  a  de  facto  detective,  and 
from  appointing  any  person  to  office  in  the  po- 
lice department,  and  to  cancel  any  orders  pro- 
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vioualy  issued  appointing  or  assigning  officers 
to  that  department,  an  order  requiring  the 
mayor  to  cancel  such  orders  was  too  broad,  as 
requiring  the  cancellation  of  orders  prior  to  the 
time  plaintiff  was  elected  police  commissioner, 
and  which  could  not  have  constituted  an  Infringe- 
ment of  big  rights  to  appoint  to  office  in  the 
police  department 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  §§  197-206;  Dec.  Dig.  «=»119.] 

On  Motion  for  Rehearing. 

12.  Municipal  Corporations  <8=>184(1)— Po- 
lice Department — De  Facto  Officers. 

Under  an  ordinance  designating  a  captain 
of  detectives  and  a  detective  notwithstanding 
any  defect  in  their  appointment  or  qualification, 
such  officers,  upon  possession  of  the  offices  and 
the  ■  discharge  of  their  duties,  became  de  facto 
officers,  as  it  is  the  very  fact  that  an  appoint- 
ment is  illegally  made  which  furnished  a  basis 
for  claiming  to  be  a  de  facto  officer. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  IS  488-490;  Dec.  Dig. 
«=>184<1).] 

13.  Municipal  Corporations  <8=>1027— Ac- 
tion—Suit  bt  Police  Commissioner— Per- 
sonal Capacity. 

A  suit  by  a  city's  police  commissioner  to 
restrain  interference  with  his  right  under  the 
charter  to  appoint  to  offices  in  the  police  depart- 
ment is  a  suit;  brought  by  him  in  his  individual 
capacity,  as  distinguished  from  a  suit  by  him  in 
his  official  capacity  on  behalf  of  the  city  in  aid 
of  the  enforcement  of  police  regulations. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  2198;  Dec.  Dig.  «=> 

Appeal  from  District  Court,  Bexar  Coun- 
ty ;  S.  G.  Tayloe,  Judge. 

Action  for  an  injunction  by  Robert  F. 
Uhr  against  Clinton  G.  Brown,  Mayor  of  the 
City  of  San  Antonio,  J.  W.  Carruthers,  Joe 
White,  and  others.  Judgment  for  plaintiff  as 
to  all  except  the  named  defendants,  and  he 
appeals.    Reformed  and  affirmed. 

Frank  H.  Wash,  Scott  &  Dodson,  and  Ryan 
&  Matlock,  all  of  San  Antonio,  for  appellant. 
Geo.  R.  Gillette,  R.  G.  Harris,  and  R.  J. 
McMillan,  all  of  San  Antonio,  for  appellees. 

MOURSDND,  X  This  is  an  appeal  from  an 
order  refusing  to  grant  certain  relief  by  tem- 
porary Injunction  in  favor  of  Robert  F.  Uhr, 
fire  and  police  commissioner  of  San  Antonio, 
suing  also  as  a  taxpayer,  in  a  suit  against 
Clinton  G.  Brown,  mayor  of  said  city,  E.  L. 
Ankerson,  Lonnie  Crow,  R.  E.  Delaney, 
Adolph  F.  Kohr,  J.  W.  Carruthers,  Joe  White, 
and  Tj.  Eckhardt  The  court  granted  plain- 
tiff an  Injunction  against  all  the  defendants 
except  Carruthers,  White,  and  Eckhardt,  and 
upon  this  appeal  complaint  is  only  made  by 
plaintiff  of  the  refusal  to  grant  him  all  the 
relief  he  asked'  against  Brown,  and  the  fail- 
ure to  grant  any  relief  against  Carruthers 
and  White.  His  assignments  also  embrace 
Eckhardt,  but,  as  the  latter  has  left  the 
police  service,  appellant  waives  his  assign- 
ments as  to  him.  We  will,  therefore,  in  stat- 
ing and  discussing  the  case,  confine  our- 
selves to  the  controversy  between  plaintiff 
and  Mayor  Brown,  Carruthers,  and  White. 


Plaintiff  alleged  that  the  executive  admin- 
istrative powers,  authorities,  and  duties  were 
distributed  among  five  departments  by  the 
charter  of  the  city  of  San  Antonio,  one  of 
which  was  that  of  fire  and  police,  and  that  he 
had  been  duly  elected  as  commissioner  of 
said  department,  and  under  the  charter  had 
under  his  special  charge  the  enforcement  of 
all  fire  and  police  regulations  in  said  city,  and 
was  vested  with  the  sole  power  to  propose 
and  nominate  all  employes  in  said  depart- 
ment, and  that  the  mayor  had  no  power  to 
propose,  nominate,  or  appoint  employes  there- 
in; that  Carruthers  and  White  were  pre- 
tending to  be  employes  in  said  department, 
and  assumed  to  act  as  officers  therein,  claim- 
ing their  right  to  do  solely  upon  a  pretended 
nomination  and  appointment  therein  by  May- 
or Brown;  that  plaintiff  as  commissioner  of 
said  department  has  notified  said  defendants 
that  they  were  pretending  to  be  employes 
without  authority  of  law,  and  were  usurpers 
and  trespassers  in  said  department,  and  de- 
manded that  they  forthwith  cease  to  exercise 
any  authority  so  unlawfully  assumed;  that 
they  had  defied  bis  authority  to  remove  them, 
and  that  they  remain  therein  by  force  of 
arms,  still  unlawfully  pretending  to  be  em- 
ployes therein;  that  said  defendants  have, 
never  been  nominated  to  employment  in  said 
department  by  any  commissioner  thereof; 
and  that  their  wrongful  and  illegal  conduct 
has  hindered  and  Interfered  with  plaintiff 
in  the  discharge  of  the  duties  imposed  upon 
him  as  commissioner,  and  that  unless  re- 
strained they  will  continue  to  hinder  and  in- 
terfere with  him,  and  that  he  has  no  adequate 
remedy  at  law,  and  no  adequate  relief  save 
through  writ  of  injunction.  He  prayed  that 
they  be  restrained  from  pretending  or  assum- 
ing to  be  employes  in  said  department,  and 
from  interfering  with  plaintiff  in  the  super- 
vision and  control  thereof,  and  in  the  en- 
forcement of  the  public  regulations  of  said 
city. 

Plaintiff  sought  to  restrain  Mayor  Brown 
from  approving  any  pay  rolls  with  the  names 
of  Carruthers  and  White  thereon,  and  from 
nominating  or  appointing  any  person  to  any 
employment  connected  with  the  department 
of  fire  and  police,  and  from  assigning  any 
person  to  duty  in  said  department;  also  that 
he  be  commanded  to  forthwith  cancel,  re- 
call, and  withdraw  every  order  and  instruc- 
tion, verbal  and  written,  which  he  has  here- 
tofore Issued,  given,  or  extended  purporting 
to  propose  or  nominate  any  person  to  any 
employment  In  said  department  or  assigning 
any  person  to  any  duty  in  said  department. 

Defendants  all  answered  together  by  gen- 
eral demurrer,  general  denial,  and  special- 
ly that  defendants  (except  Mayor  Brown)  are 
actually  engaged  in  performing  the  duties  of 
regular  officers  in  the  police  department,  and 
that  said  Carruthers  has  been  so  engaged 
since  December  20,  1914,  and  said  White 
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since  January  13,  1913 ;  that  they  have  per- 
formed the  regular  duties  of  police  officers, 
have  been  recognized  as  such  by  the  officials 
and  citizens,  have  duly  qualified  for  such 
officers,  been  commissioned  by  the  mayor, 
received  regular  clothing  allowances  dispens- 
ed to  police  officers,  and  received  the  com- 
pensation provided  for  the  positions  which 
they  hold.  They  then  pleaded  certain  ordi- 
nances which  they  claimed  created  a  police 
department. 

Said  defendants  further  alleged  that  if 
they  are  not  officers  de  jure,  they  are  at  least 
officers  de  facto,  and  should  be  permitted 
to  serve  nntil  their  successors  are  nominated 
and  confirmed  according  to  law. 

Plaintiff,  by  supplemental  petition,  alleged 
that  prior  to  May  4,  1916,  there  was  never 
an  ordinance  duly  enacted  by  the  city  council 
creating  any  officers  In  the  police  department, 
except  that  of  chief  marshal,  two  assistant 
marshals,  and  one  police  matron ;  that  prior 
to  May  4,  1916,  there  was  no  legally  created 
office  available  and  to  which  defendants  could 
have  been  appointed  at  the  respective  dates 
they  plead  they  were  appointed;  that  the 
present  commission  charter  came  Into  effect 
June  1,  1915,  since  when  only  the  police  and 
fire  commissioner  could  make  nominations 
for  positions  in  said  department,  and  such 
nominations  required  confirmation  by  a  ma- 
jority of  the  commissioners  before  any  right 
or  title  to  office  was  conferred,  and  that  de- 
fendants were  never  so  nominated  or  confirm- 
ed; that  defendants  have  no  status  ns  de 
facto  officers.  Plaintiff  further  pleaded  the 
holding  In  the  Coul  tress  Case,  169  S.  W.  919, 
as  binding  law  to  the  effect  that  no  office 
of  city  policeman  existed  In  San  Antonio 
between  July  17,  1911,  and  May  4,  1916.  De- 
fendants denied  plaintiff's  said  allegations, 
and  alleged  that  the  decision  in  the  Coultress 
Case  Is  not  conclusive  or  decisive  as  to  the 
law  of  this"  case. 

The  trial  court,  after  hearing  evidence, 
granted  an  injunction  against  Mayor  Bfbwn 
as  prayed  for,  with  the  exception  that  he 
did  not  restrain  him  from  approving  pay 
rolls  and  signing  warrants  In  favor  of  Car- 
ru tilers  and  White.  He  refused  to  grant 
plaintiff  any  relief  as  against  Carruthers  and 
White. 

Carruthers'  only  commission,  dated  Decem- 
ber 21, 1914,  was  "to  the  office  of  policeman 
of  the  city  of  San  Antonio,  Tex."  He  also 
had  a  letter,  signed  Albert  Steves,  Commis- 
sioner of  Fire  and  Police,  dated  February 
16,  1916,  advising  him  that  he  has  "this  day 
been  placed  in  the  position  of  captain  of  de- 
tective department  under  Chief  F.  H.  Lan- 
caster," effective  March  1, 1916,  and  directing 
him  to  put  himself  under  orders  of  Chief 
Lancaster  as  "per  our  conversation  of  this 
date."  He  testified  he  never  worked  as  a 
patrolman;  when  he  got  the  commission  he 
reported  to  Chief  Lancaster,  who  told  him  to 
go  to  work  as  a  detective,  which  he  did  until 


February.  20,  1916,  when  he  assumed  the  du- 
ties of  captain  of  detectives.  He  also  testi- 
fied that  a  policeman's  pay  is  $70  per  month, 
but  he  was  paid  $85  until  he  got  $100  as 
captain  of  detectives,  which  salary  was  sub- 
sequently raised  to  $125.  This  was  done  up- 
on Commissioner  Uhr's  recommendation,  and 
the  increase  began  on  June  1, 1916.  Uhr  was 
elected  police  and  fire  commissioner  of  the 
dty  of  San  Antonio  on  April  3,  1916.  He*  is 
a  taxpayer  of  said  city.  Carruthers  wears  no 
uniform,  but  has  a  regular  policeman's 
badge;  he  has  no  regular  beat,  comes  and 
goes  as  he  pleases,  and  is  under  Chief  Lan- 
caster's orders. 

White's  only  commission,  dated  June  16, 
1913,  was  also  "to  the  office  of  policeman  of 
the  city  of  San  Antonio."  He  was  transfer- 
red to  the  detective  department  by  Mr.  Miller, 
then  chief  of  detectives;  wears  no  uniform, 
but  has  a  badge;  consults  Chief  Lancaster 
and  works  under  Carruthers'  orders.  He  re- 
ceived $70  per  month,  and  clothing  allow- 
ance. The  names  of  Carruthers  and  White 
have  been  carried  on  the  pay  rolls  since  their 
entry  Into 'the  department,  and  ordinances 
have  been  passed  each  month  providing  for 
payment  of  the  amounts  set  out  in  the  pay 
rolls.  Commissioner  Uhr  voted  "nay"  on  the 
passage  of  all  pay  rolls  since  he  has  been  in 
office  except  the  one  for  July,  1916.  He  voted 
"aye"  on  making  the  appropriation  ordinance 
to  pay  that  pay  roll.  This  pay  roll  contained 
the  names  of  Carruthers  and  White.  Said 
ordinance  provided  that  no  moneys  should, 
however,  be  paid  out  except  on  the  approval 
of  the  commissioner  in  charge  of  the  depart- 
ment, or  the  head  of  a  division  in  the  de- 
partment. All  pay  rolls  since  Uhr  became 
commissioner  have  been  certified  to  by  F.  H. 
Lancaster,  city  marshal  of  said  oity,  and 
none  were  certified  to  or  approved  by  Uhr. 
On  September  1,  1916,  Commissioner  Uhr 
wrote  Carruthers,  as  captain  of  police,  that 
his  services  were  no  longer  required  in  the 
police  department,  and  on  September  4, 1916, 
wrote  Carruthers  and  White  they  had  no 
legal  authority  to  act  as  an  employe  in  the 
police  department,  and  demanding  that  they 
surrender  all  city  property  and  cease  to  pre- 
tend to  act  as  an  employe  in  said  department. 
They  paid  no  attention  to  these  letters.  Mr. 
Uhr  never  gave  Carruthers  any  orders. 
White  testified  that  a  few  days  before  the 
trial  Mr.  Uhr,  while  acting  in  the  capacity 
of  judge  In  the  police  court,  told  him  to  go 
ahead  and  enforce  the  law  and  arrest  all 
speeders.  The  appointments  of  Carruthers 
and  White  to  the  office  of  policeman  were 
never  confirmed  by  the  city  council,  and 
after  the  commission  amendments  were 
adopted  no  commissioner  of  fire  and  police 
ever  nominated  either  of  them  to  any  office 
or  employment  in  the  department  of  fire  and 
police.  At  the  times  when  they  entered  the 
police  service,  the  department  contained  150 
or  160  men,  and  at  no  time  thereafter  did  it 
contain  as  few  men  as  101.   The  member- 
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ship  changed  constantly,  owing  to  resigna- 
tions and  removals,  and  at  the  time  of  the 
trial  probably  half  of  the  men  In  the  depart- 
ment in  June,  1913,  were  still  serving. 

On  March  2,  1903,  an  ordinance  was  passed 
providing  that  the  police  force  shall  con- 
sist of  one  chief  marshal,  two  assistant  mar- 
shals, one  police  matron,  and  such  detectives 
and  unmounted  patrolmen  as  the  mayor  and 
city  council  may  deem  necessary. 

Chapter  68  of  the  criminal  ordinances, 
comprising  all  ordinances  in  force  August  7, 
1899,  provides  that  the  police  force  will  con- 
sist of  the  following  grades:  City  marshal 
(ex  officio  chief  of  police),  assistant  marshals, 
detectives,  and  patrolmen. 

An  ordinance  passed  December  4,  1905, 
provides: 

"The  police  department  of  said  city  shall  here- 
after consist  of  one  city  marshal,  one  first  and 
one  second  assistant  marshal,  and  not  to  exceed 
53  policemen." 

This  ordinance  repealed  all  ordinances  and 
parts  of  ■  ordinances  In  conflict  therewith. 

On  August  5,  1907,  the  number  of  men 
serving  in  the  police  department  was  increas- 
ed by  ten.  On  September  3, 1912,  it  was  pro- 
vided by  ordinance  that  26  patrolmen  and  12 
mounted  policemen  be  added  to  the  regular 
force. 

[1  ]  On  May  4, 1916,  an  ordinance  was  pass- 
ed and  approved  creating  a  police  depart- 
ment "which  shall  consist  of  the  mayor  and 
commissioner  of  Are  and  police  as  ex  officio 
members,  together  with  the  officers  enumerat- 
ed in  section  2,  who  are  as  follows:  One 
city  marshal  or  chief  of  police,  one  inspec- 
tor of  police,  three  captains  of  police,  one 
captain  of  detectives,  one  lieutenant  of  motor- 
cycle police,  three  desk  sergeants,  one  night 
detective  sergeant,  one  chauffeur  examiner, 
one  police  matron,  two  police  women,  15  de- 
tectives, and  160  policemen.  This  ordinance 
provided  that  each  should  hold  an  office  of  a 
designated  number,  with  a  corresponding 
metal  badge,  and  that  a  continuous  record 
should  be  kept  by  the  chief  of  police  of  all 
such  numbers  and  the  persons  holding  same. 
Section  4  of  said  ordinance  reads  as  fol- 
lows: 

"Each  of  said  officers  mentioned  or  referred 
to  in  section  2  hereof,  before  entering  upon  the 
duties  of  such  office,  and  within  five  (5)  days 
after  confirmation  of  his  appointment  shall  take 
and  subscribe  the  oath  of  office,  give  bond  for 
the  dne  performance  of  the  duties  thereof,  and 
have  and  receive  a  commission  for  such  office, 
and  thereafter,  and  not  before,  he  shall  enter 
upon  and  perform  the  duties  of  such  office,  and 
receive  from  the  city  of  the  compensation  speci- 
fied therefor,  all  as  provided  by  law,  charter  or 
ordinance:  Provided,  however,  that  each  person 
heretofore  appointed  to  any  such  office,  or  paid 
compensation  by  the  city  to  perform  any  service 
corresponding  to  the  duties  of  any  such  office, 
and  now  employed  or  acting  de  facto  or  other- 
wise in  the  performance  of  such  duties,  or  here- 
after to  be  appointed  and  commissioned  to  any 
such  office,  shall  hold  such  office  and  perform 
the  duties  thereof,  including  full  power  and  au- 
thority as  a  public  officer,  subject  to  all  lawful 
ordinances  or -regulations  now  .existing  or  here- 
after to  be  provided;  and  no  omissions  or  de- 


fects in  connection  with  the  appointment  or 
qualification  of  any  person  now  serving,  or  here- 
after appointed  and  commissioned  to  serve,  on 
said  police  force  in  any  of  said  offices  herein 
mentioned  or  referred  to,  shall  be  held  to  affect 
the  legality  of  his  acts  as  such  officer,  trat  such 
omissions  or  defects,  if  any,  shall  be  supplied 
or  corrected  as  soon  as  practicable;  nor  shall 
the  term  of  office  of  any  person  now  acting  or 
serving  as  aforesaid  in  any  such  capacity  be 
held  to  be  either  extended  or  diminished  by  this 
ordinance  or  anything  therein  contained,  but, 
except  as  otherwise  provided  by  law  or  charter, 
each  such  person  shall  continue  to  serve  in  such 
capacity  and  as  such  officer  until  his  successor 
shall  have  been  duly  appointed,  confirmed,  quali- 
fied and  commissioned,  and  during  the  period  of 
such  service  shall  receive  from  the  city  the  com- 
pensation fixed  for  such  office." 

Section  6  repeals  section  2  of  chapter  89, 
Book  of  Revised  Criminal  Ordinances,  pass- 
ed and  approved  August  7,  1899,  and  all 
other  ordinances  or  parts  of  ordinances  in 
conflict  with  such  ordinance  of  May  4,  1916. 

Appellant  contends  that  the  court  erred  In 
refusing  to  restrain  Carruthers  from  pre- 
tending to  occupy  the  office  of  captain  of  de- 
tectives in  the  police  department,  against  the 
protest  of  appellant,  as  commissioner  of  said 
department,  and  makes  a  similar  contention 
in  regard  to  White's  occupancy  of  the  office 
of  detective  in  the  police  department.  Vari- 
ous propositions  are  submitted  under  the  two 
assignments,  many  of  which  relate  to  the 
status  of  Carruthers  and  White  prior  to  the 
passage  of  the  ordinance  of  May  4,  1916. 
Whether  or  not  either  of  them  had  any  title 
to  the  office  of  policeman  is  immaterial  in 
determining  whether  they  should  be  restrain- 
ed from  pretending  to  occupy  the  offices,  re- 
spectively, of  "captain  of  detectives"  and 
"detective,"  which  offices  were  created  by  the 
ordinance  of  May  4, 1916.  However,  we  call 
attention  to  the  fact  that  the  office  of  cap- 
tain of  detectives  had  no  legal  existence 
prior  to  the  ordinance  of  May  4,  1916,  and 
while  there  was  a  prior  ordinance  which  men- 
tioned "detectives,"  it  was  subject  to  the  ob- 
jection pointed  out  in  the  Coultress  Case,  as 
well  as  superseded  by  subsequent  ordinances 
taking  the  place  of  same  and  repealing  all 
ordinances  in  conflict,  in  which  subsequent 
ordinances  the  term  "detectives"  does  not 
appear.  It  is  also  clear  that  the  appoint- 
ments of  Carruthers  and  White,  made  by 
Mayor  Brown,  were  to  the  office  of  police- 
man. These  appointments  were  never  con- 
firmed by  the  council  as  required  by  the  char- 
ter then  In  force,  and  White's  appointment 
was  more  than  two  years  old,  and  to  an  of- 
fice to  which  there  was  no  succession.  They 
never  were  de  jure  policemen,  but,  if  they 
had  been,  such  fact  would  not  confer  title 
to  the  offices  now  claimed  by  them.  We 
hold  that  Carruthers  has  no  legal  title  to  the 
office  of  captain  of  detectives  created  by 
the  ordinance  of  May  4,  1916,  and  White  has 
no  legal  title  to  one  of  the  offices  of  detec- 
tive created  by  said  ordinance.  Neither  tf 
them  was  ever  nominated  by  Commissioner 
Uhr,  who  has  the  sole  power  to  nominate 
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persons  to  said  office,  and  both  nomination  i 
and  confirmation  are  absent  as  well  as  quail- 1 
tying  in  the  manner  pointed  out  in  the  ordi- 
nance, which  thereby  is  made  a  prerequisite 
to  the  right  to  "enter  upon  and  perform  the 
duties  of  such  office."  Dillon  on  Municipal 
Corporations,  H  385,  305. 

[2]  We  attach  no  importance  to  the  fact 
that  ordinances  were  passed  appropriating 
money  to  satisfy  pay  rolls  containing  the 
names  of  these  men.  It  has  been  held  in 
this  state  that  a  de  facto  officer  can  demand 
pay  for  his  services,  and  there  Is  much  au- 
thority to  the  same  effect.  We  will  not  con- 
cern ourselves  with  the  side  issue  as  to  the 
true  rule  to  apply  in  such  cases,  for  these 
men  in  good  faith  performed  the  services  for 
which  they  were  paid  by  July  ordinances,  for 
which  Uhr  voted,  and  there  were  no  de  jure 
claimants  of  the  offices  and  the  salary  inci- 
dent thereto,  so  It  clearly  appears'  that 
they  were  entitled  to  receive  pay,  and  a 
vote  to  give  it  should  not  be  given  die  effect 
of  appointment,  confirmation,  and  qualifying. 

[3]  We  are  of  the  opinion,  however,  that 
Carruthers  and  White  are  de  facto  officers. 
In  the  ordinance  creating  the  offices  it  was 
undertaken  to  place  these  men  in  such  offices 
because  they  had  theretofore  discharged  du- 
ties corresponding  to  those  to  be  discharged 
by  the  holders  of  such  offices.  Garruthers 
had  theretofore  been  known  as  captain  of 
detectives,  and  White  as  a  detective,  and 
they  proceeded  after  such  ordinance  was 
adopted  to  discharge  the  duties  of  the  of- 
fices therein  created.  That  provision  of  the 
ordinance  undertaking  to  invest  them  with 
title  to  the  offices  is  invalid  because  It  con- 
flicted with  the  charter  provision  which 
gives  Mr.  Uhr  the  sole  power  to  nominate 
employes  in  his  department.  In  this  connec- 
tion we  wish  to  say  that  the  other  provision 
of  the  ordinance  undertaking  to  make  offices 
therein  named  continuations  of  the  offices  of 
the  same  name  theretofore  existing  is  not 
involved  In  this  case,  and  we  express  no 
opinion  concerning  the  same,  for  the  offices 
claimed  by  Garruthers  and  White  could  not 
be  continuations,  as  there  were  no  such  of- 
fices legally  in  existence  when  the  ordinance 
was  passed.  Both  Garruthers  and  White 
discharged  the  duties  of  the  offices  claimed 
by  them  from  May  4,  1916,  to  September  1, 
1916,  without 'objection  from  any  source,  so 
far  as  is  disclosed  by  the  record.  They  were 
recognised  by  the  public  and  their  associates 
in  the  police  department  as  officers,  and  re- 
ceived pay  as  such.  With  full  knowledge 
that  Carru thers  was  claiming  the  office  of 
captain  of  detectives  the  salary  of  such  office 
was  raised  on  July  1,  1916,  at  the  sugges- 
tion of  Commissioner  Uhr,  and  Mr.  Uhr*s 
first  letter  to  Carruthers  shows  that  he  rec- 
ognized Carruthers  as  the  holder  of  the  office 
and  sought  to  remove  him.  We  think  the 
evidence  sustains  a  finding  that  these  men 
were  the  de  facto  holders  of  the  respective 
offices  of  "captain  of  detectives"  and  "de- 


i  tectlve"  created  by  the  ordinance  of  May  4, 
1 1916,  and  so  held  said  offices  at  the  time 
Uhr  wrote  them  that  they  were  acting  with- 
out authority,  and  demanded  that  they  cease 
to  perform  duties  in  the  police  department 

[4]  Appellant  contends  that  If  Carruthers 
and  White  are  only  de  facto  officers,  section 
17  of  the  charter,  which  relates  to  the  re- 
moval of  officers  and  employes,  does  not  ap- 
ply to  them.   Said  section  provides: 

"And  any  appointive  officer  or  employe  may 
be  removed  or  discharged  only  by  a  majority 
vote  of  the  commissioners  on  charges  preferred 
in  writing  and  after  a  public  hearing  on  such 
charges  by  said  commissioners." 

This  section  gives  rights  to  duly  appoint- 
ed officers  and  employes,  and  not  to  those 
who-  have  no  legal  title  to  offices.  It  will 
not  protect  de  facto  officers  who  must  sur- 
render possession  as  soon  as  men  are  duly 
appointed  and  confirmed  to  such  offices  and 
qualify  as  prescribed  by  ordinance.  To  hold 
such  section  of  the  charter  applicable  to  de 
facto  officers  would  amount  to  deciding  that 
such  officers  were  entitled  to  a  two-year 
term,  unless  charges  were  preferred,  a  trial 
had,  and  such  charges  sustained.  If  appel- 
lees are  entitled  to  win  In  this  case,  their 
rights  must  rest  upon  other  grounds  than 
said  charter  provision. 

Having  held  that  Carruthers  and  White 
are  de  facto  officers  and  not  entitled  to  the 
rights  given  by  section  17,  we  will  now  con- 
sider the  question  presented  by  appellant's 
said  assignments  of  error.  The  propositions 
in  appellant's  brief  fully  cover  all  questions 
relating  to  the  status  of  Carruthers  and 
White,  but  it  appears  to  be  taken  for  grant- 
ed that  If  they  are  de  facto  officers  Uhr  Is 
entitled  to  the  relief  prayed  for  by  him.  Ap- 
pellees deny  that  such  would  be  the  result, 
and  we  have  therefore  considered  the  vari- 
ous theories  dedudble  from  plaintiff's  plead- 
ings upon  which  he  relies  for  relief  against 
said  appellees.  Plaintiff's  allegations  are  of 
a  rather  general  character,  but  may  be  con- 
sidered as  presenting  the  following  theories: 
(1)  That  Carruthers  and  White  are  interfer- 
ing with  appellant's  rights  and  duty  to  nomi- 
nate all  employes  In  the  fire  and  police  de- 
partment; (2)  that  they  interfere  with  him 
in  the  discharge  of  his  duties  with  respect 
to  the  enforcement  of  police  regulations  and 
supervision  of  the  department;  (3)  that  in 
his  capacity  as  head  of  the  department,  or 
as  a  taxpayer,  he  is  entitled  to  the  aid  of 
equity  to  eject  all  persons  from  the  service 
who  are  not  de  jure  officers,  and  restrain 
the  payment  of  salaries  to  them. 

[6, 6]  We  have  heretofore  held  that  the 
commissioner  of  fire  and  police  has  the  sole 
right  of  nominating  employes  in  his  depart- 
ment, and  have  sustained  him  in  his  suit  to 
prevent  interference  with  such  right  on  the 
part  of  the  mayor.  Brown  v.  Uhr,  187  S.  W. 
381;  Uhr  v.  Lambert,  188  S.  W.  946.  But 
are  Carruthers  and  White  Interfering  with 
such  right?    It  is  clear  that  their  dis- 
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charge  of  the  duties  of  the  offices  claim- 
ed by  them,  and  their  having  the  status 
of  de  facto  officers,  does  not  prevent  Com- 
missioner Uhr  from  nominating:  men  to 
the  offices  said  defendants  claim.  If  his 
nominees  are  confirmed  by  the  commission- 
ers and  qualify  and  receive  a  commission, 
the  salary  Incident  to  the  offices  would  be 
paid  them,  and  equity  would  not  lend  Its 
aid  to  Carm  thers  and  White  to  restrain  such 
appointed  persons  from  entering  upon  the 
discharge  of  the  duties  of  the  office  or  re- 
strain the  payment  of  salary  to  them. 
High  on  Injunctions,  f  ISIS ;  Stamps  v.  Tit' 
tie,  167  S.  W.  776.  The  trouble  lies  in  the 
fact  that  the  other  commissioners  refuse  to 
confirm  appellant's  appointees,  and  the  char- 
ter fails  to  provide  any  remedy  for  the  dead- 
lock thus  caused.  We  fall  to  see  any  way 
In  which  the  discharge  of  the  duties  of  the 
offices  by  these  defendants  interferes  with 
appellant's  right  to  nominate  men  for  such 
offices.  There  is,  of  course,  a  probability 
that  the  remainder  of  the  commissioners 
will  be  more  apt  to  confirm  appointments 
If  no  one  is  discharging  the  duties  of  the 
office  than  if  soma  one  Is  discharging  the 
same ;  but  this  probability  furnishes  no  ba- 
sis for  holding  that  the  discharge  of  the  du- 
ties of  the  offices  by  defendants  Interferes 
with  appellant's  rtght  to  nominate.  He  has 
such  right,  and  when  he  nominates  he  has 
performed  his  duty,  and  if  any  wrongful  mo- 
tives actuate  the  other  commissioners  in  re- 
fusing to  confirm  his  appointees,  the  same 
cannot  be  charged  up  to  the  men  serving  in 
the  department. 

[7,  8]  We  will  next  consider  whether  ap- 
pellant has  shown  that  Carruthers  and 
White  are  Interfering  with  him  In  the  dis- 
charge of  his  duties  of  "supervision  and  en- 
forcement of  police  regulations.  He  falls  to 
allege  or  prove  any  specific  acts  of  inter- 
ference unless  the  refusal  to  quit  the  service 
at  his  request  constitutes  such  Interference. 
In  other  words,  does  the  failure  of  a  de  fac- 
to officer,  serving  in  the  police  department, 
to  cease  performing  the  duties  of  and  exer- 
cising the  rights  of  an  office  constitute  an  In- 
terference with  the  discbarge  of  duties  by 
the  head  of  the  department?  In  determin- 
ing the  question  it  must  be  borne' In  mind 
that  no  duty  is  imposed  upon  the  commis- 
sioner, by  charter  or  ordinance,  to  prevent 
de  facto  officers  from  performing  services. 
Their  performance  of  services  and  exercise 
of  the  rights  Incident  to  the  office  cannot  be 
an  Interference  with  the  duties  resting  upon 
their  superior  officer  of  enforcing  police  reg- 
ulations and  supervising  the  police  depart- 
ment The  duties  of  the  offices  do  not  con- 
flict, and  the  performance  of  the  duties  of 
one  office  cannot  constitute  an  interference 
with  the  performance  of  the  duties  of  the 
other.  The  courts  have  been  very  liberal 
to  de  facto  officers  on  account  of  the  neces- 
sity of  having  official  i  duties  performed^ 


.This  court,  in  the  case  of  Callaghan  v.  Mc- 
Oown,  90  S.  W.  819,  said: 

"That  a  public  officer,  either  de  jure  or  de 
facto,  in  possession  of  an  office,  is  entitled  to  an 
injunction  to  restrain  one  who  disputes  his 
right  to  it  or  any  one  else  from  interfering  with 
him  in  the  discharge  of  his  official  duties,  is  too 
well  settled  to  require  discussion." 

Our  Supreme  Court,  in  the  case  of  Mc- 
Allen  v.  Rhodes,  65  Tex  853,  used  the  fol- 
lowing language: 

"We  are  of  opinion,  however,  that  the  plain- 
tiff had  no  right  to  an  injunction,  either  to  re- 
strain the  defendant  from  exercising  the  rights 
and  discharging  the  duties  of  county  judge,  or 
of  enjoying  its  emoluments  during  the  pendency 
of  the 'suit  for  the  office.  It  is  to  the  interest 
of  the  public  that  the  office  should  be  filled,  but 
it  would  be  rendered  vacant,  if,  by  means  of  an 
injunction,  the  officer  de  facto  were  absolutely 
prohibited  from  discharging  its  duties,  or  were 
robbed  of  every  inducement  to  do  so,  by  having 
all  compensation  for  his  services  absolutely  with- 
drawn from  him.  High  on  Inj.  §  1312  et  seq. 
The  plaintiff  has  his  remedy  at  law  by  suit  for 
the  money  received  by  his  antagonist  whilst  act- 
ing as  de  facto  judge,  and  cannot  resort  to  the 
extraordinary  process  of  injunction,  which, 
whilst  it  is  not  necessary  for  his  protection, 
works  a  hardship  and  an  injury  to  the  public." 

In  the  case  of  the  State  v.  Hoff,  88  Tex. 
297,  81  S.  W.  290,  it  was  held  that  the  dis- 
trict judge  had  the  discretion  to  deny  leave 
to  file  an  information  In  quo  warranto,  upon 
die  relation  of  a  citizen  who  claimed  no  right 
In  himself  or  another,  to  remove  de  facto 
municipal  officers,  basing  such  holding  upon 
the  ground  that  relator's  suit  was  purely  in 
the  Interest  of  the  public,  or  at  least  should 
be,  and  that  the  public  Interest  would  not  be 
subserved  by  depriving  the  town  of  officers 
until  another  election  could  be  held.  These 
cases  Illustrate  the  Importance  attached  by 
the  courts  to  having  the  duties  of  offices  per- 
formed by  some  one  In  the  interest  of  the 
public.  The  necessity  for  having  the  duties 
of  "captain  of  detectives"  performed,  and 
especially  of  detectives,  when  there  are  14 
others,  is,  of  course,  .not  comparable  with 
the  necessity  for  having  the  offices  filled  which 
were  Involved  In  the  last-cited  case;  still 
there  Is  a  presumption  that  the  offices  were 
necessary  and  proper,  and  the  public  being 
interested  in  having  the  duties  thereof  per- 
formed until  de  jure  officers  are  secured,  it 
appears  to  us  that  it  could  not  consistently 
be  held  that  the  performance  of  Buch  duties 
constituted  an  Interference  with  the  dis- 
charge of  his  duties  by  the  head  of  the  de- 
partment who  may  be  presumed  to  need  ev- 
ery subordinate  position  filled  in  order  to 
properly  conduct  the  department 

[I]  The  decisions  in  the  cases  referred  to 
also  demonstrate  that  a  taxpayer  cannot  se- 
cure the  aid  of  equity  to  prevent  de  facto  of- 
ficers from  serving  and  receiving  compensa- 
tion, so  the  fact  that  appellant  also  sues  as 
a  taxpayer  does  not  aid  him.  See,  also,  High 
on  Injunctions,  §§  1314, 1815. 

We  are  also  of  the  opinion  that  the  relief 
which  cannot  be  granted  to  a  taxpayer  for 
the  public  benefit  as  well  as  his  own  benefit 
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cannot  consistently  be  granted  to  the  head  of 
a  department  upon  the  sole  ground  that  he 
holds  such  position,  and  the  defendants  are 
only  de  facto  holders  of  subordinate  posi- 
tions. There  being  no  express  authority  giv- 
en him  to  oast  de  facto  officers,  his  claim 
must  rest  upon  the  general  proposition  that, 
as  head  of  the  department,  It  is  his  duty  to 
protect  the  public  from  the  payment  of  sala- 
ries to  persons  not  legally  entitled  thereto. 
But  the  rule  Is  well  settled  that  the  payment 
of  salary  to  a  de  facto  officer  will  not  be  en- 
joined at  the  suit  of  a  taxpayer  or  the  ad- 
verse claimant,  and  the  same  rule  would  be 
applicable,  we  think,  to  a  suit  by  the  head 
of  a  department. 

[10]  It  is,  of  course,  well  established  that 
a  public  officer,  in  the  absence  of  a  prohibi- 
tion, has  the  implied  authority  to  institute 
suits  necessary  to  the  proper  and  faithful 
performance  of  his  duties.  We  do  not  under- 
stand that  appellant's  petition  attempts  to  as- 
sert a  cause  of  action  in  aid  of  the  enforce- 
ment of.  police  regulations,  for  no  such  regu- 
lations are  described  therein.  It  may  also 
be  doubted  whether  one  of  the  commission- 
ers could  assert  the  Implied  authority  to 
bring  such  suits  without  the  consent  of  a  ma- 
jority of  the  commissioners,  in  view  of  the 
proviso  in  paragraph  8  of  section  7  of  the 
charter. 

We  conclude  that  the  court  did  not  err  In 
refusing  to  grant  the  relief  prayed  for  against 
Carruthers  and  White,  and  therefore  overrule 
the  first  two  assignments  of  error. 

The  third  and  fourth  assignments  must 
also  be  overruled. 

[11]  Appellees  present  a  cross-assignment 
of  error  complaining  of  that  part  of  the 
court's  order  requiring  Mayor  Brown  to 
"forthwith  cancel,  recall,  and  withdraw  ev- 
ery order  and  instruction,  verbal  or  written, 
which  he  had  theretofore  issued,  given,  or  ex- 
tended, purporting  to  propose  and  nominate 
any  person  to  any  employment  in  said  depart- 
ment or  assigning  any  person  to  any  duty 
In  said  department."  It  Is  contended  that 
tills  part  of  the  decree  is  too  broad,  in  that  It 
affects  the  rights  of  Carruthers  and  White, 
as  well  as  many  other  hold-overs  in  the  police 
department  originally  appointed  by  Mayor 
Brown,  who  are  not  parties  to  this  suit 
We  think  this  order  is  entirely  too  sweep- 
ing, for  it  imposes  a  burden  upon  the  mayor 
to  cancel  or  attempt  to  cancel  appointments 
made  prior  to  the  time  when  appellant  was 
elected  commissioner,  and  even  those  made 
at  a  time  when  the  mayor  had  the  right  to 
appoint  and  which  could  not  have  constituted 
any  Infringements  upon  appellant's  rights. 
We  think  the  Injunction  should  at  least  be 
modified  so  as  to  apply  only  to  appointments, 
instructions,  and  orders  given  since  the  elec- 
tion and  qualification  of  appellant  as  com- 
missioner of  fire  and  police.  The  trial  court's 
order  will  be  reformed  to  that  extent,  and, 
as  so  reformed,  the  judgment  will  be  affirmed. 
191  S.W.-28 


On  Motion  for  Rehearing. 

Appellant  contends  that  Carruthers  and 
White  each  found  an  office  and  took  posses- 
sion because  no  one  else  was  there,  entirely 
overlooking,  In  this  portion  of  the  argument, 
the  fact  that  by  the  ordinance  of  May  4, 1916, 
the  mayor  and  commissioners,  by  solemn  leg- 
islative act,  undertook  to  invest  said  parties 
with  the  offices  claimed  by  them.  So  far  as 
this  record  discloses,  appellant  may  have 
voted  for  such  ordinance,  but  we  have  treat- 
ed the  questions  involved  upon  the  assump- 
tion that  he  did  not  vote  for  the  same,  and 
therefore  did  not  pass  upon  the  question 
whether  such  an  ordinance  if  voted  for  by 
appellant  and  the  other  commissioners  would 
take  the  place  of  a  formal  nomination  and 
confirmation. 

[12]  Appellant  also  contends  that  said  por- 
tion of  the  ordinance  having  been  held  in- 
valid by  us  It  would  follow  that  Carruthers 
and  White  could  not  be  de  facto  officers.  It 
Is  the  very  fact  that  an  appointment  is  ille- 
gally made  which  furnishes  a  basis  for  a  per- 
son to  claim  to  be  a  de  facto  officer,  for  If  It 
Is  legally  made,  the  officer  is  safe  from  re- 
moval even  by  quo  warranto  proceedings. 
Said  ordinance  undertakes  to  place  these  par- 
ties in  the  offices  respectively  claimed  by 
them,  and  to  cure  any  defects  In  their  ap- 
pointment or  qualification,  and  we  think  that 
such  invalid  appointment,  followed  by  the 
possession  and  recognition  shown  by  the  facts 
set  out  in  our  opinion,  constituted  them  de 
facto  officers.  These  facts  are  not  attacked 
by  appellant,  but  some  of  the  most  important 
are  overlooked  in  discussing  the  Issues. 

[13]  Considerable  stress  is  laid  upon  the 
theory  that  appellant  is  suing  to  enforce  po- 
lice regulations,  and  it  Is  contended  that 
an  ordinance  creating  a  police  department  is 
part  of  the  police  regulations  of  the  city. 
From  this  statement  it  might  be  inferred 
that  this  Is  a  suit  to  enforce  the  ordinance 
of  May  4,  1916,  which  requires  that  persons 
shall  comply  with  certain  requisites  before 
entering  upon  the  discharge  of  duties.  As 
pointed  out  in  our  former  opinion,  plaintiffs 
petition  fails  to  set  out  any  particular  police 
regulation,  or  ordinance  in  the  nature  of  a 
police  regulation,  sought  to  be  .enforced.  It 
la  therefore  clear  that  if  the  case  be  viewed 
as  one  brought  by  appellant  on  behalf  of  the 
municipality  to  enforce  police  regulations  the 
petition  states  no  cause  of  action.  But  sup- 
pose the  petition  contained  the  necessary 
averments.  The  charter  does  not  give  any 
commissioner  the  express  power  to  bring 
suits  which  he  may  deem  necessary  or  proper 
to  fulfill  duties  intrusted  to  him,  and  if  such 
power  exists  it  would  be  an  Implied  one,  and 
be  subject  to  the  proviso  mentioned  In  para- 
graph 8  of  section  7  of  the  charter.  We  are 
unable  to  see  how  section  56  can  be  construed 
to  abolish  the  proviso  which  subjects  each 
commissioner  to  the  direction  and  control  of 
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a  majority  of  the  commissioners  In  so  far  as 
Implied  powers  are  concerned. 

We  are  still  of  the  opinion  that  a  suit  by 
appellant  to  restrain  Interference  with  his 
right  to  appoint  is  a  suit  brought  by  appel- 
lant in  his  individual  capacity,  and  distin- 
guishable from  a  suit  by  him  in  his  official 
capacity  on  behalf  of  the  city  to  aid  in  the 
enforcement  of  police  regulations. 

Appellant  again  urges  that  there  is  a  dif- 
ference between  the  recognition  accorded  to 
a  de  facto  officer  so  far  as  the  public  is  con- 
cerned, and  that  accorded  him  when  he  is 
undertaking  the  enforcement  of  rights  in  him- 
self. It  appears  to  us  that  appellant  falls 
to  distinguish  cases  in  which  a  person  is  su- 
ing for  the  enforcement  of  rights  dependent 
upon  his  legal  title  to  the  office,  and  cases  in 
which  courts  of  equity  protect  a  person  in 
the  possession  and  enjoyment  of  emoluments 
of  an  office,  not  because  he  shows  he  has  le- 
gal title,  but  upon  proof  showing  that  he  Is 
a  de  facto  officer.  No  effort  is  made  to  ex- 
plain away  the  decisions  in  the  McAllen- 
Rhodes  and  Oallaghan-McGown  Gases,  which 
are  very  much  in  point  because  this  is  a  re- 
sort to  equity  for  the  purpose  of  ousting  de 
facto  officers,  and  it  is  not  even  alleged  that 
the  remedy  of  a  quo  warranto  proceeding  was 
not  available  to  appellant. 

We  are  not  sure  that  we  understand  what 
point  is  sought  to  be  made  in  the  concluding 
paragraph  of  the  argument  The  case  re- 
ferred to  (Stanfleld  v.  Bexar  County,  28  S. 
W.  114)  was  one  in  which  the  office  had  been 
legally  abolished,  and  it  was  held  that  Stan- 
fleld could  not  recover  for  services  perform- 
ed after  the  office  had  been  abolished.  That 
case  throws  no  light  upon  the  issues  Involved 
in  this  case,  for  there  is  no  contention  by 
appellant  that  the  offices  of  captain  of  de- 
tectives and  detective  had  no  legal  existence. 
If  appellant  Intends  to  contend  that  a  de 
facto  officer  could  not  sue  to  recover  the  sal- 
ary of  am  office,  because  thereby  he  would  nec- 
essarily put  his  title  in  issue,  we  agree  that 
there  is  much  authority  for  such  contention 
(see  note  to  32  L.  R.  A.  [N.  S.]  949);  and 
It  Is  entirely  in  harmony  with  the  holdings  of 
our  Supreme  Court  to  the  effect  that  the  sal- 
ary is  an  incident  to  the  title  and  not  to  the 
possession  of.  and  discharge  of  the  duties  of 
an  office,  and  while  in  the  case  of  Houston  v. 
Albert,  81  Tex.  Civ.  App.  643,  73  S.  W.  1085, 
it  was  held  that  a  de  facto  officer  is  entitled 
to  compensation  for  services  performed,  we 
have  found  no  case  by  the  Supreme  Court 
which  so  holds.  If  It  be  conceded  that  such 
an  officer  is  not  entitled  to  compensation  and 
cannot  exact  it  through  the  courts,  considera- 
ble force  would  be  added  to  the  contention  of 
Carruthers  and  White  to  the  effect  that  the 
adoption  of  an  ordinance,  voted  for  by  appel- 
lant, providing  for  paying  them  would  con- 
stitute appointment  and  confirmation  to  the 
offices  designated  in  the  pay  roll  as  held  by 


them.  But  aside  from  such  question,  we 
think  it  is  immaterial  to  any  Issue  in  this 
case  whether  a  de  facto  officer  can  sue  for 
and  recover  salary  or  compensation.  This  is 
not  such  a  suit,  but  a  suit  in  equity  to  re- 
strain de  facto  officers  from  performing  du- 
ties and  from  being  paid,  and  is  governed  by 
the  decisions  relating  to  such  suits. 
The  motion  for  rehearing  is  overruled. 


FLECK  et  al.  v.  MISSOURI,  K.  &  T.  RT.  CO. 
OF  TEXAS.    (No.  7242.) 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Nov.  25,  1916.    On  Motion  for  Rehearing, 
Dec.  14,  1916.) 

1.  Appeal  and  Error  <&=> 743(1)  —  Assign- 
ments of  Ekeob. 

An  assignment  of  error,  not  supported  by 
a  statement  from  the  record  as  required  by  the 
rales,  need  not  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  2999;  Dec.  Dig.  <&=»743(1).] 

2.  Judgment  «s»256(2)  —  Conformity  to 
Findings  and  Proof. 

If  the  special  findings  of  the  jury,  when  con- 
sidered with  the  facts  established  by  the  un- 
disputed evidence,  foreclose  plaintiff's  right  to 
recover  upon  the  case  made  by  the  pleadings, 
judgment  is  properly  rendered  for  defendant,  al- 
though the  special  findings  do  not  dispose  of  all 
the  issues  made  by  the  pleadings  and  evidence. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  i  447;  Dec.  Dig.  «=»256(2).] 

S.  Carriers  <*=>355— Passengers  —  Dutt  to 

Produce  Ticket— Ejection  . 
Failure  of  a  passenger  to  produce  ticket  or 
to  pay  fare  when  called  for  justifies  ejection 
from  the  train,  although  the  conductor  knows 
that  the  passenger  has  purchased  and  lost  his 
ticket,  since  passage  tickets,  being  assignable 
in  the  absence  of  restrictive  conditions,  are  good 
in  the  hands  of  any  one. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  ff  1416-1422;  Dec.  Dig.  <3=»356.] 

4.  C  a  briers  *3=»355  —  Pabsengebs  —  Refusal, 
to  Pat  Child's  Fabe. 

Refusal  to  pay  fare  for  a  young  child  over 
five  years  old  justifies  ejection  of  the  passenger 
with  the  child,  since  the  carrier  could  not  put 
the  child  off  the  train  and  leave  him  with  no  one 
to  take  care  of  him. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §{  1416-1422;  Dec.  Dig.  «=>355.] 

5.  Carriers  <8=»358— Passengers— Ejecting 
for  Failure  to  Pat  Fare— Offer  to  Pat 
Fare. 

When  a  passenger  has  failed  and  refused 
to  produce  a  ticket  or  pay  fare  after  having 
been  given  a  reasonable  opportunity  to  do  so  ana 
the  train  is  stopped  to  put  him  off,  his  offer  to 
pay  fare  after  the  process  of  ejectment  has  be- 
gun will  not  render  his  ejectment  unlawful. 

[Ed.  Note.— For  other  coses,  see  Carriers, 
Cent  Dig.  IS  1434-1438;   Dec.  Dig.  <S=»358.] 

6.  Carriers  <g=»35S— Passengers— Ejectment 
—Right  to  Re-enter  Train. 

A  passenger,  who  has  been  given  opportunity 
to  procure  the  money  to  pay  his  fare  before 
ejectment,  has  no  right  to  re-enter  the  train 
for  the  purpose  of  procuring  money  to  pay  his" 
fare. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1434-1438;  Dec.  Dig.  #=358.] 
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7.  Appeal  and  Ebkob  «=>I067  —  Harmless 
Ebbob. 

In  action  by  passenger  for  damages  in  being 

ejected  from  train  for  nonpayment  of  fare,  re- 
fusal to  submit  plaintiffs  requested  question  to 
the  jury  whether  the  conductor,  after  plaintiff 
had  been  ejected,  refused  to  permit  her  to  re- 
enter the  train  for  the  purpose  of  procuring 
money  from  another  with  which  to  pay  her  fare 
was  not  prejudicial,  where  it  appeared  that  after 
juch  ejectment  she  procured  money  from  anoth- 
er, and  took  an  interurban  car  to  her  destina- 
tion without  suffering  appreciable  delay. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4229;  Dec.  Dig.  <8=»1067; 
Trial,  Cent.  Dig.  g  475.] 

a  Tbial  «=>814(1)— Coebcing  Agreement  or 
Juby. 

A  court's  statement  to  a  jury,  reporting, 
after  a  day's  deliberation,  without  verdict,  that 
it  had  taken  a  long  time  to  try  the  case  and  had 
been  expensive,  and  that  it  was  their  duty,  If 
possible,  to  get  together  on  the  issues,  was  not 
error  as  calculated  to  cause  the  members  of  the 
jury  to  surrender  their  convictions  and  render 
an  improper  verdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  472,  478,  747;  Dec  Dig.  «8=>814(1).] 

On  Motion  for  Rehearing. 
0.  Cabstjbks  <S=385  —  Passe  ngebs  —  Eject- 
ing—Special Issues. 
Where  the  evidence  was  undisputed  that  a 
train  was  stopped  and  a  passenger  ejected  fpr 
failure  to  pay  fare  at  the  station  where  the 
train  usually  stopped,  it  was  not  error  to  refuse 
to  submit  to  the  jury  for  plaintiff  the  question 
whether  defendant's  servants  rendered  the  plain- 
tiff and  her  children  such  assistance  and  accom- 
modation as  was  required  by  defendant's  rules 
and  the  circumstances  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  1 1601;  Dec.  Dig.  <S=»385J 

Appeal  from  District  Court,  Harris  Coun- 
ty; J.  W.  Wood,  Special  Judge. 

Action  by  L.  J.  Fleck  and  another  against 
the  Missouri,  Kansas  4  Texas  Railway  Com- 
pany of  Texas.  From  judgment  for  defend- 
ant, plaintiffs  appeal.  Affirmed. 

Baldwin  &  Baldwin,  of  Houston,  for  ap- 
pellants. 0.  C.  Huff  and  A.  H.  McKnight, 
both  of  Dallas,  and  Baker,  Botts,  Parker  & 
Garwood,  of  Houston,  for  appellee. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  appellants,  L.  J.  Fleck  and  wife,  against 
appellee  to  recover  damages  for  the  alleged 
unlawful  ejection  of  Mrs.  Fleck  from  a 
passenger  train  of  appellee  at  Its  station  In 
the  city  of  Waco.  The  material  allegations 
of  plaintiffs'  petition  as  set  out  in  appel- 
lants' brief  are  as  follows: 

"Plaintiffs  alleged  that  on  or  about  the  25th 
of  July,  1914,  the  plaintiff,  Minnie  Thomson 
Fleck,  her  niece,  and  her  two  children,  took 
passage  upon  defendant's  passenger  train  at 
Houston,  Tex,,  for  Hillsboro,  Tex.;  that  she 
and  her  niece  bought  tickets;  that  upon  leav- 
ing Houston  the  defendant's  auditor  took  up 
her  ticket  and  failed  to  return  the  same  to  her, 
and  that  she  did  not  know  this  was  necessary 
until  the  train  arrived  in  Granger,  or  where 
the  company  changed  their  auditor;  that  after 
changing  auditors  (which  was  at  Granger,  Tex.), 
the  second  auditor  demanded  her  ticket,  when  he 
was  informed  that  she  had  delivered  the  same 
to  the  first  auditor  who  had  failed  to  return  it 


to  her,  or  at  least  that  he  knew  she  had  a  ticket 
to  Hillsboro,  and  that  she  had  a  trunk  check  to. 
show  that  she  had  a  ticket;  that  if  the  first 
auditor  had  ever  returned  the  ticket  to  her  it 
'had  been  lost  She  alleged  that  the  first  auditor 
was  then  upon  the  train;  that  the  second  audi- 
tor had  consulted  him  and  others,  and  well 
knew  that  she  had  bought  and  paid  for  her  tick- 
et to  Hillsboro;  that  notwithstanding  this,  he 
demanded  a  repayment  of  her  fare  from  Hous- 
ton to  Hillsboro,  and  also  demanded  the  pay- 
ment of  fare  for  her  little  boy,  who  accompanied 
her,  who  was  under  eight  and  over  five  years  of 
age.  She  alleged  that  she  and  her  children 
were  riding  in  a  chair  car,  and  that  her  niece 
was  riding  in  the  Pullman  car;  that  she  had  no 
money  with  her  with  which  to  pay  fare,  and 
only  had. in  her  possession  00  cents;  that  her 
niece,  who  was  riding  in  the  Pullman  car,  had 
money,  a  sufficient  amount  to  pay  fare  for  all 
parties,  and  she  could  have  gotten  it  from  her 
niece  if  she  had  been  allowed  to  do  so.  She 
alleged  that  she  insisted  with  the  second  audi- 
tor that  she  was  entitled  to  ride  on  the  proof 
of  her  having  bought  and  paid  for  her  trans- 
portation from  Houston  to  Hillsboro;  that  the 
second  auditor  conferred  with  the  first  auditor, 
who  was  still  on  the  train,  and  that  the  first 
auditor  informed  the  second  auditor  that  she 
did  have  her  ticket  to  Hillsboro,  and  that  he 
punched  it  and  gave  it  back  to  her;  and  up- 
on the  second  auditor  informing  her  of  thoso 
facts,  she  told  him  that  if  the  first  auditor  had 
ever  returned  the  ticket,  it  had  been  lost  and 
she  was  unable  to  produce  it  Full  and  com- 
plete allegations  of  the  harsh  conduct  of  the 
second  conductor,  or  insulting  language  used 
by  him  toward  her,  are  alleged,  and  it  is  alleged 
that  just  as  the  train  was  running  into  the  city 
of  Waco,  the  auditor  informed  her  that  if  she 
did  not  pay  her  fare  for  herself  and  child,  that 
be  would  eject  her;  that  she  then  informed  him 
that  she  could  get  the  money  with  which  to  pay 
her  fare  by  going  into  the  Pullman  car  to  see  her 
niece;  that  the  auditor  refused  to  allow  her  so 
to  do,  and  that  when  the  conductor  and  other 
servants  of  the  defendant  attempted  to  eject 
her  at  Waco,  which  was  done  in  a  rude,  harsh, 
and  insulting  manner,  she  again  informed  them 
she  could  and  would  get  the  money  with  which 
to  pay  her  fare  and  that  of  her  child  as  demand- 
ed by  the  auditor  if  they  would  permit  her  to 
go  into  the  Pullman  car  to  her  niece,  and  that 
they  refused  to  allow  her  to  do  bo;  that  after 
she  was  ejected  she  made  an  effort  to  go  into  the 
Pullman  car  for  this  purpose,  telling  the  audi- 
tor and  the  conductor  that  she  wanted  to  get 
the  money  with  which  to  pay  her  fare,  and  that 
she  could  get  it  from  her  niece,  if  permitted  to 
do  so,  and  they  obstructed  the  way  and  refused 
to  allow  her  to  enter  the  Pullman,  car  for  this 
purpose;  that  her  niece  had  the  money  with 
which  to  pay  their  fares,  and  she  would  have  ad- 
vanced it  to  her  if  she  had  been  allowed  to  en- 
ter the  Pullman  car  and  made  known  to  her 
niece  her  desire  to  get  the  money;  that  by  this 
negligent  conduct  of  the  defendant's  servants  in 
ejecting  her  and  her  children  in  the  hot  sun  at 
Waco,  without  funds  with  which  to  complete 
their  journey,  and  without  affording  her  a  place 
of  safety  or  proper  protection  after  being  eject- 
ed, and  the  insulting  manner  and  humiliating 
manner  in  which  this  was  done,  she  was  made 
sick,  and  that  she  had  remained  sick  for  many 
days,  suffering  great  mental  pain  and  anguish, 
and  was  compelled  to  appeal  to  strangers  in  the 
city  of  Waco  for  the  necessary  assistance  to 
complete  her  journey  to  Hillsboro  to  where 
she  had  kin  and  friends  living.  She  alleged  her 
damages  to  be  $10,000." 

The  answer  of  defendant  admits  that  Mrs. 
Fleck  was  ejected  from  appellant's  train  at 
Waco  on  the  date  alleged,  but  expressly  de- 
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alee  that  defendant's  employes  In  ejecting 
her  from  the  train  did  so  In  a  harsh  or  rude 
manner,  or  nsed  any  Insulting  or  harsh  lan- 
guage. It  admits  that  Mrs.  Fleck  purchas- 
ed a  ticket  at  Houston,  entitling  her  to  trans- 
portation on  defendant's  train  from  said  city 
to  the  city  of  Hillsboro,  and  that  said  ticket 
was  presented  to  defendant's  train  auditor 
shortly  after  the  train  left  Houston  on  Its 
way  to  HUlsboro,  but  avers  that  after  the 
ticket  had'  been  examined  by  said  auditor, 
It  was  returned  to  her,  and  that  she  failed  to 
produce  It  when  called  upon  by  the  second 
auditor,  whose  duty  It  was  to  take  up  the 
ticket  after  defendant's  train  from  Houston 
reached  the  town  of  Granger,  where  it  was 
consolidated  with  a  train  on  defendant's 
main  line.  The  answer  further  alleged  that 
Mrs.  Fleck  had  with  her  an  eight  year  old 
boy,  for  whom  she  purchased  no  ticket  and 
refused  to  pay  fare  when  It  was  demanded 
of  her  by  said  auditor,  and  that  defendant 
had  a  rule,  which  was  reasonable,  requir- 
ing every  passenger  to  buy  a  ticket  and  re- 
tain same  in  their  possession  until  it  Is  tak- 
en by  the  auditor  whose  duty  It  Is  to  collect 
the  tickets  on  the  train  on  which  the  passen- 
ger is  being  transported,  and  that  Mrs.  Fleck 
was  given  every  opportunity  to  present  her 
ticket  or  pay  fare  for  herself  and  son,  but 
failed  and  refused  to  do  so,  and  that  after 
carrying  her  on  the  train  from  Granger  to 
Waco,  which  consumed  about  two  hours' 
time,  during  which  time  she  was  repeatedly 
urged  and  requested  to  pay  fare  for  her  son 
and  for  herself,  the  employes  of  defendant, 
because  of  her  continued  refusal  to  comply 
with  said  request,  were  compelled  in  the  dis- 
charge of  their  duty  to  eject  her  from  the 
train  when  It  reached  the  defendant's  station 
at  Waco.  It  13  averred  that  defendant's  em- 
ployes at  all  times  treated  Mrs.  Fleck  In  a 
polite  and  courteous  manner,  and  that  she 
was  repeatedly  permitted,  between  Granger 
and  Waco,  to  go  In  the  car  and  consult  with 
her  niece,  but  that  she  failed  to  obtain  mon- 
ey from  her  niece  with  which  to  pay  her  fare 
or  the  fare  of  her  son,  and  made  no  effort 
to  obtain  It  The  cause  was  submitted  to  a 
Jury  In  the  court  below  upon  special  Issues, 
and  upon  a  return  of  the  verdict  judgment 
was  rendered  in  favor  of  defendant. 

The  undisputed  evidence  shows  that  the 
ticket  from  Houston  to  Hillsboro,  which  It  is 
admitted  Mrs.  Fleck  purchased  and  present- 
ed to  the  first  auditor  who  took  up  tickets 
between  Houston  and  Granger,  was  returned 
to  her  by  said  auditor,  and  was  lost  or  mis- 
placed by  Mrs.  Fleck  before  the  train  reached 
Granger,  and  she  failed  to  produce  it  when 
the  second  auditor  asked  for  It,  and  also 
failed  and  refused  to  pay  any  fare  for  her 
transportation  to  Hillsboro  and  to  pay  fare 
for  her  son,  who  was  about  eight  years  old. 
The  second  auditor  was  told  by  the  first  audi- 
tor that  Mrs.  Fleck  had  presented  to  him  a 
ticket  from  Houston  to  Hillsboro,  which  he 


bad  returned  her.  The  conductor  and  the 
auditor  on  the  train  between  Granger  and 
Waco  each  repeatedly  asked  Mrs.  Fleck  for 
her  ticket  or  fare,  and  also  asked  for  fare 
for  her  son,  and  she  continued  to  refuse 
to  comply  with  said  requests.  She  was  told 
that  she  would  have  to  be  put  off  the  train 
unless  the  fare  was  paid,  and  just  before  she 
reached  Waco  she  was  informed  that  she 
would  be  put  off  there.  When  she  was  told 
this,  she  tendered  to  the  conductor  or  audi- 
tor 50  cents  to  pay  the  fare  for  her  son  from 
Waco  to  Hillsboro,  which  was  less  than  the 
amount  required  for  said  fare.  She  testi- 
fied that  her  niece,  who  was  on  the  train  with 
her  going  from  Houston  to  Hillsboro  and  who 
was  riding  in  the  Pullman  car,  had  all  of 
her  money  except  the  50  cents,  and  that  she 
had  left  with  her  niece  in  the  Pullman  car 
more  money  than  was  required  to  pay  the 
fare  of  herself  and  son  to  Hillsboro.  She 
further  testified: 

"I  didn't  say  that  he  (the  second  auditor) 
came  back  so  many  times  that  finally  it  got  to  a 
point  where  he  said  it  was  humiliating  to  me 
and  to  him.  I  said  the  third  time  he  came  back 
he  said  that  to  me.  I  understood  that  every 
time  he  came  back  he  was  trying  to  tell  me  that 
I  must  either  give  him  a  ticket  or  the  money. 
He  had  come  back  to  me  several  times  and  told 
me  that  That  was  while  the  train  was  run- 
ning between  SmithviUe  and  Waco.  •  *  • 
From  the  time  he  left  Granger  he  was  coming 
back  to  me  every  little  while,  telling  me  that 
he  had  to  have  my  fare.  As  to  whether  during 
all  that  time  I  had  abundant  opportunity  to  go 
back  to  the  Pullman  if  I  wanted  to,  I  had  a 
ticket  and  I  had  bought  a  ticket;  I  had  abun- 
dant opportunity  to  go  back  to  the  Pullman  if 
I  wanted  to.  When  I  had  an  opportunity  to 
go  back  to  the  Pullman  to  get  money,  I  refused 
to,  because  I  had  a  ticket.  I  didn't  get  the 
money." 

The  rule  of  the  railroad  company  referred 
to  in  defendant's  pleadings  is  as  follows: 

"Only  those  persons  who  furnish  transporta- 
tion, or  pay  fare,  and  children  entitled  to  free 
transportation,  are  entitled  to  ride  on  trains 
authorized  to  carry  passengers.  All  others  are 
trespassers,  and  should  be  ejected  from  trains, 
as  herein  provided." 

The  special  issues  submitted  to  the  jury 
were  as  follows: 

"No.  1.  Did  or  did  not  the  defendant's  audi- 
tor or  conductor  accuse  Mrs.  Fleck  of  lying 
while  she  was  on  defendant's  train  on  the  25th 
day  of  July,  1914? 

"No.  2.  Did  or  did  not  the  defendant's  auditor 
or  conductor  accuse  Mrs.  Fleck  of  undertaking 
to  beat  her  way  while  she  was  on  defendant's 
train  on  the  25th  day  of  July,  1911? 

"No.  3.  Did  or  aid  not  defendant's  auditor 
or  conductor  act  towards,  or  talk  to,  Mrs.  Fleck 
in  a  rude,  insulting,  or  abusive  manner  while 
she  was  riding  on  defendant's  train  on  the  25th 
day  of  July,  1914? 

"No.  4.  Did  or  did  not  Mrs.  Fleck,  after  the 
conductor  or  auditor  told  her  when  the  train 
reached  Waco  that  he  was  going  to  eject  her, 
and  before  she  was  actually  ejected,  say  to  the 
conductor  or  auditor  that  if  he  would  permit  her 
to  go  to  her  niece  in  the  Pullman  she  would 
procure  money  to  pay  fare  for  both  herself  and 
children." 

All  four  of  these  Issues  were  answered  by 
the  Jury  In  the  negative.  The  Insulting  or 
rude  language  claimed  by  plaintiff  to  have 
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been  used  by  defendant's  employes  during 
their  'controversy  with  Mrs.  Fleck  Is  that 
stated  In  the  first  two  questions  above  set 
out.  The  defendant's  employes  denied  that 
they  used  such  language,  or  that  they  were 
In  any  way  rude  or  abusive  in  manner  or 
speech  to  Mrs.  Fleck.  The  findings  of  the 
Jury  upon  each  of  the  four  issues  submitted 
to  them  are  amply  sustained  by  the  evidence. 
We  think  these  findings  of  the  jury,  supple- 
mented by  the  facts  established  by  the  undis- 
puted evidence  before  set  out,  show  that 
plaintiffs  are  not  entitled  to  recover  anything 
against  the  defendant  upon  the  cause  of  ac- 
tion alleged,  and  judgment  was  properly  ren- 
dered thereon  in  favor  of  defendant 

Appellant's  first  assignment  of  error  and 
the  proposition  thereunder  is  as  follows: 

"The  court  erred  in  rendering  judgment  for 
the  defendant  on  the  answers  made  by  the  jury 
to  the  four  special  issues  submitted  to  them. 
The  answers  to  the  issues  by  the  jury  are  not 
sufficient  within  themselves  to  authorize  or  jus- 
tify a  judgment  for  the  defendant.  These  an- 
swers do  not  dispose  of  the  issues  of  fact  made 
by  the  pleadings,  and  are  not,  therefore,  a  prop- 
er basis  for  the  judgment  for  defendant.  Un- 
der the  verdict  of  the  jury  the  court  should  di- 
rect that  no  judgment  be  entered,  and  that  the 
case  be  retried." 

"We  submit  the  foregoing  assignment  as  a  cor- 
rect proposition  of  law,  to  the  effect,  in  sub- 
stance, that  in  every  case  the  trial  court  should 
so  submit  a  case  to  the  jury  as  to  dispose  of  the 
issues  of  fact  raised  by  the  pleadings  and  the 
evidence." 

[1, 2]  The  assignment  is  not  supported  by 
a  statement  from  the  record,  as  required  by 
the  rules,  and  for  that  reason  does  not  re- 
quire our  consideration;  but,  waiving  this 
objection  to  its  consideration  it  cannot  be 
sustained.  It  may  be  conceded  that  the  spe- 
cial findings  of  the  jury  do  not  dispose  of 
all  the  issues  made  by  the  pleadings  and  evi- 
dence, yet  if  such  findings,  when  considered 
-with  the  facts  established  by  the  undisputed 
evidence,  settle  the  question  of  plaintiffs'  right 
to  recover  upon  the  case  made  by  the  plead- 
ings, the  case  is  disposed  of,  and  judgment 
was  properly  rendered  for  the  defendant. 

[3]  The  undisputed  evidence  shows  that 
Mrs.  Fleck  failed  to  produce  her  ticket  when 
It  was  called  for  by  the  conductor  and  the 
auditor.  She  was  informed  that  she  must  pro- 
duce the  ticket  or  pay  her  fare.  She  had  the 
money,  or  could  have  procured  it  from  her 
niece,  with  which  to  pay  fare,  and,  though 
given  every  opportunity  and  repeatedly  urged 
by  the  conductor  and  auditor  to  pay  the  fare, 
and  told  what  the  consequences  would  be  if 
she  did  not,  failed  and  refused  to  comply 
with  their  demand.  Upon  these  facts  her 
ejection  from  the  train,  If  done  in  a  proper 
manner,  was  not  unlawful,  and  the  appellee 
cannot  be  held  liable  for  any  injury  or  dam- 
age that  she  may  have  sustained  thereby. 
The  following  quotation  from  the  text-writers 
show  the  general  rule  in  regard  to  the  right 
of  a  railway  company  to  eject  a  passenger 
who  does  not  produce  a  ticket  when  demand- 


ed by  the  conductor  of  the  train  and  refuses 
to  pay  fare  on  the  ground  that  he  has  lost 
his  ticket: 

"The  loss  of  a  ticket  bya  passenger  falls  on 
him,  not  on  the  carrier.  The  reason  is  obvious. 
Passage  tickets,  in  the  absence  of  restrictive 
conditions,  are  assignable,  and  good  in  the  hands 
of  any  one.  If  the  loss  of  a  ticket  were  a  suffi- 
cient excuse  for  nonpayment  of  fare,  the  carrier 
might  be  subjected  to  the  burden  of  carrying 
two  or  more  persons  for  a  single  fare."  Fetter 
Carr.  Pass.,  par.  279. 

"A  regulation,  by  which  passengers  are  re- 
quired to  show  their  tickets  to  the  conductor 
whenever  called  upon  to  do  so,  and  making  it 
the  duty  of  such  conductor  to  remove  from  the 
train  all  passengers  who  refuse  to  do  so  or 
pay  their  tare,  has  also  been  held  to  be  reason- 
able and  proper,  being  necessary  to  prevent  im- 
position upon  the  carrier  by  making  one  ticket 
serve  as  a  passport  for  more  than  one  passenger. 
And  it  will  not  matter  that  the  conductor  may 
know  that  the  passenger  has  paid  for  a  ticket, 
or  that  he  has  already  seen  ft,  or  that  it  has 
been  shown  to  him  more  than  once,  or  that  the 
passenger  may  offer  to  prove  that  he  has  it 
He  must  show  it;  otherwise  the  conductor  will 
be  justified  in  expelling  him,  in  obedience  to  the 
regulation.  And  when  a  regulation  of  this  kind 
exists,  if  the  passenger  should  be  so  unfortunate 
as  to  lose  his  ticket,  he  may  be  required  to  pay 
his  fare  again."  Hutchinson  on  Carriers,  par. 
5721. 

"As  a  general  rule,  a  ticket  (or  pass)  is  the 
only  evidence,  as  between  the  conductor  and 
the  passenger,  of  the  tetter's  right  to  transpor- 
tation. He  must  produce  it  when  demanded, 
and  if  he  has  no  ticket,  or  fails  to  exhibit  it  in 
accordance  with  the  rules  of  the  company,  and 
refuses  to  pay  fare,  he  may  be  expelled.  The 
fact  that  he  may  have  had  a  ticket,  but  lost  it, 
makes  no  difference."  Elliott  on  Railroads,  vol. 
4.  par.  1504. 

We  believe  that  the  rule  announced  In  the 
above  quotations  is  supported  by  reason  and 
the  weight  of  authority.  The  following  are 
some  of  the  cases  in  which  the  rule  is  ap- 
proved and  followed:  Railway  Co.  v.  Smith, 
84  S.  W.  852;  Harp.  v.  Railway  Co.,  119  Ga. 
927,  47  S.  E.  206,  100  Am.  St  Rep.  212;  Hib- 
bard  v.  Railway  Co.,  15  N.  Y.  455;  Railway 
Co.  v.  Asmore,  88  Ga.  629,  15  8.  B.  13,  16  L. 
R  A.  53;  Railway  Co.  v.  Herring,  57  111.  60; 
Jerome  v.  Smith,  48  Vt  230,  21  Am.  Rep.  125; 
Crawford  v.  Railway  Co.,  26  Ohio  St  580; 
Price  v.  Railway  Co.,  46  W.  Va.  538,  33  8. 
B.  255.  In  the  Hibbard  Case,  supra,  the 
New  York  Court  of  Appeals,  in  discussing 
this  question,  say: 

"I  am  of  opinion  that  it  was  lawful  for  this 
railroad  company  to  require  that  persons  en- 
gaging passage  on  its  cars  should  show  their 
tickets  whenever  required  by  the  company's 
servants  intrusted  with  that  duty,  upon  pain 
of  being  left  to  travel  the  remaining  distance 
in  some  other  way  in  case  of  refusal.  *  *  * 
Such  regulations  as  will  enable  a  railroad  cor- 
poration to  execute  its  difficult  and  responsible 
duties,  insure  the  comfort  and  safety  of  its 
passengers,  and  protect  itself  from  wrong  and 
imposition,  it  has  an  undoubted  right  to  pre- 
scribe, provided  such  regulations  are  reasonable 
and  just  *  *  •  By  the  rules  and  regulations 
of  the  New  York  &  Erie  Railroad  Company, 
every  passenger  is  required  to  exhibit  his  ticket, 
if  he  has  one,  to  the  conductor  upon  request,  or, 
if  he  has  no  ticket,  to  pay  his  fare  and  accept 
one.  And  upon  refusal  *  *  *  to  comply  with 
the  regulation,  it  is  made  the  duty  of  the  con- 
ductor to  remove  such  delinquent  passenger  from 
the  cars.    The  regulation,  it  appears  to  me. 
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is  not  unreasonable,  for  the  company  is  respon- 
sible for  its  unjust  application,  or  for  enforc- 
ing it  with  undue  severity.  *  *  *  The  regu- 
lation was  a  necessary  and  a  reasonable  one, 
and  unless  railroad  passengers  are  above  all 
control,  they  are  bound  to  observe  reasonable 
and  proper  regulations  while  within  the  cars, 
claiming  service  and  the  care  and  foresight  of 
the  company.  *  *  •  If  the  rule  laid  down 
by  the  [trial]  court  is  correct,  and  the  conduc- 
tor has  only  a  right  to  see  the  ticket  when  he 
has  no  knowledge  that  the  fare  has  been  paid, 
there  Is  nothing  to  prevent  a  passenger,  who  has 
paid  his  fare  with  the  knowledge  of  the  con- 
ductor, from  passing  his  ticket  over  to  a  stran- 
ger to  be  used  as  evidence  that  he  also  has 
paid  his  fare  and  acquired  a  right  to  be  car- 
ried in  the  cars.  The  ticket  is  the  property  of 
the  railroad  company,  and  is  a  part  of  the 
means  by  which  it  conducts  its  business.  It  is 
delivered  to  the  passenger  to  be  held  by  him, 
temporarily,  for  a  special  purpose,  and  who,  to 
that  extent,  acquires  a  special  property  in  it. 
When  the  journey  is  ended,  or  about  to  end,  it  is 
to  be  redelivered  to  the  conductor.  It  serves 
a  threefold  purpose:  It  is  evidence  in  the  pas- 
senger's hands  that  he  has  paid  his  fare  and 
has  a  right  within  the  cars ;  it  insures  the  pay- 
ment of  the  passage  money  by  all  who  take 
seats;  and,  when  it  is  redelivered  to  the  com- 
pany, it  becomes  a  voucher  in  its  hands,  against 
the  office  or  agent  who  issued  it,  in  the  adjust- 
ment of  its  accounts.  To  say  that  the  passen- 
ger is  bound  to  exhibit  the  ticket  when  rea- 
sonably requested,  but  if  the  conductor  knew 
the  passenger  of  whom  the  request  is  made  had 
paid  his  fare,  he  had  no  right  to  enforce  his  re- 
quest, is  a  contradiction  in  terms." 

[4]  The  undisputed  evidence  In  the  Instant 
case  further  shows  that  Mrs.  Fleck  refused 
to  pay  fare  for  her  son,  who  was  over  five 
years  of  age,  and  whom  she  was  taking  with 
her  from  Houston  to  Hlllsboro.  Her  refusal 
to  pay  fare  for  her  son  justified  the  conduc- 
tor and  auditor  In  ejecting  her  from  the 
train.  The  boy  was  taken  on  the  train  by 
her,  and  was  In  her  care  and  charge.  The 
railroad  company  could  not  lawfully  trans- 
port him  without  charge,  and  neither  could  it 
put  him  oft  the  train  and  leave  him  with  no 
one  to  care  for  him.  In  these  circumstances 
it  was  the  right  of  the  company  to  eject  Mrs. 
Fleck  with  the  boy  because  of  her  refusal  to 
pay  his  fare,  independent  of  her  refusal  to 
pay  her  own  fare.  6  Am.  &  Eng.  Ency.  of 
Law,  595;  Railway  Co.  v.  Hoeflich,  62  Md. 
800,  50  Am.  Rep.  223;  Beckwlth  v.  Railway 
Co.,  143  Mass.  68,  8  N.  E.  875. 

Appellants  requested  the  trial  court  to 
submit  to  the  jury  the  following  question: 

"Did  the  defendant's  auditor  and  conductor, 
or  either  of  them,  after  Mrs.  Fleck  had  been 
ejected  from  the  train  at  Waco,  refuse  to  permit 
Mrs.  Fleck  to  enter  the  Pullman  car  for  the 
purpose  of  procuring  the  money  from  her  niece 
with  which  to  pay  the  fare  for  herself  and  her 
boy,  while  knowing  the  purpose  for  which  she 
was  attempting  to  enter  the  car?" 

Mrs.  Fleck  testified  that  after  she  had  been 
ejected  from  the  train  she  asked  to  re-enter 
the  train  and  go  into  the  Pullman  car  and 
get  the  money  from  her  niece  with  which  to 
pay  the  fare  for  herself  and  son,  and  that 
this  request  was  refused.  This  statement 
was  denied  by  the  defendant's  witnesses. 
The  court  refused  to  submit  the  question  to 


the  jury.  We  do  not  think  the  court  erred 
In  refusing  appellants'  request.  ' 

[E]  It  seems  to  be  well  settled  that  when  a 
passenger  has  failed  and  refused  to  produce 
a  ticket  or  to  pay  fare  after  having  been 
given  a  reasonable  opportunity  to  produce 
his  ticket  or  pay  his  fare,  and  the  train  Is 
stopped  at  a  place  other  than  a  regular  sta- 
tion or  stopping  place  for  the  purpose  of  put- 
ting him  off,  his  offer  to  pay  fare  after  the 
process  of  ejectment  has  begun  will  not  ren- 
der his  ejectment  unlawful.  Pease  v.  Rail- 
way Co.,  101  N.  X.  367,  5  N.  E.  37,  54  Am. 
Rep.  699.  The  general  rule  upon  this  sub- 
ject Is  thus  stated  in  Hutchinson  on  Carriers, 
{  1085: 

"The  question  has  frequently  arisen  whether, 
after  a  passenger  has  refused  to  pay  the  fare 
demanded  or  to  produce  his  ticket,  and  the  con- 
ductor has  begun  to  eject  him,  or  has  complete- 
ly ejected  him,  the  passenger  may  then  tender 
the  fare  or  ticket  required  and  be  entitled  to 
continue  his  journey  upon  that  train.  Upon  this 
question  the  cases  are  not  in  harmony,  but  the 

&revailing  rule,  and  the  one  supported  by  the 
etter  reasons,  is  that,  even  though  he  may 
once  have  refused  to  pay  his  fare  or  show  his 
ticket,  he  may,  at  any  time  before  the  process 
of  ejection  is  begun,  comply  with  the  demand 
and  continue  his  journey  on  that  train,  but 
that  where  he  so  refuses  and  persists  in  his  re- 
fusal, after  being  accorded  reasonable  time  and 
opportunity  to  comply,  until  the  conductor  has 
the  right  and  it  is  his  duty  to  eject  him,  and 
the  conductor  has  begun  the  process  of  ejection, 
either  by  stopping  the  train  or  applying  force 
to  the  passenger  when  necessary,  the  passenger 
thereupon  forfeits  his  rights  as  a  passenger, 
and  his  ejection  may  be  completed  even  though 
he  may  thereafter  tender  the  performance  de- 
manded. The  reason  assigned  in  support  of  the 
rule  is  that  if  one  passenger  might,  by  his  un- 
justifiable conduct,  delay  the  train  to  put  him 
off,  another  might  do  the  same  thing,  thus  pro- 
ducing the  utmost  irregularity  in  the  running 
of  the  trains  and  jeopardizing  the  safety  of 
the  carrier's  property  and  the  lives  of  other  pas- 
sengers. As  this  reason  would  not  exist  when 
the  train  has  stopped  at  a  regular  station,  the 
rule  has  been  held  not  to  apply  in  that  event." 

It  Is  to  be  observed  that  this  difference  be- 
tween the  effect  of  a  belated  otter  to  pay 
when  the  ejection  occurs  at  a  regular  stop- 
ping place  and  when  the  train  Is  stopped  only 
for  the  purpose  of  ejecting  the  passenger  ap- 
plies only  when  the  offer  to  pay  the  fare  is 
made  during  the  process  of  ejection  and  not 
after  Its  completion.  The  trial  court  evi- 
dently recognized  this  distinction  In  submit- 
ting question  No.  4,  above  set  out,  and  refus- 
ing to  submit  the  question  requested  to  be 
submitted  by  appellants. 

[6]  There  is  no  authority  to  which  we  have 
been  cited  or  which  we  have  found  which 
sustains  the  proposition  that  a  passenger, 
who  has  been  given  every  opportunity  to  pro- 
cure the  money  to  pay  his  fare  before  eject- 
ment, either  at  a  station  or  at  a  place  other 
than  a  station  at  which  the  train  is  stopped 
for  the  purpose  of  putting  him  off,  has  the 
right  to  demand  that  he  be  allowed  to  re- 
enter the  train  for  the  purpose  of  procuring 
money  to  pay  his  fare,  which  he  could  have 
procured,  and  was  given  every  opportunity  to 
procure,  before  his  ejectment    In  the  case 
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of  Railway  Co.  v.  Bunn,  41  Tex.  01  v.  App. 
503,  95  S.  W.  640,  relied  on  by  appellants  to 
sustain  their  contention,  it  appears  that 
Bunn,  who  was  ejected  at  a  water  tank  on 
the  railway  for  failure  to  produce  a  ticket  or 
pay  his  fare,  was  given  no  opportunity  before 
his  ejection  to  procure  the  money  to  pay  his 
fare  from  a  friend  who  was  on  the  train  with 
him,  and  In  these  circumstances  the  court 
held  that  the  conductor  of  the  train  had  no 
right  to  refuse  Bunn's  request  to  re-enter  the 
train  for  the  purpose  of  procuring  the  money. 
We  think  the  distinction  between  that  case 
and  the  instant  one  Is  obvious.  The  authori- 
ty cited  by  the  court  to  sustain  the  decision  In 
the  Bunn  Case  (28  Am.  &  Eng.  Ency.  of  Law, 
168)  lays  down  the  general  rule  that  a  rail- 
road Is  not  required  to  permit  a  passenger 
who  has  been  rightfully  expelled  to  re-enter 
Its  train.  This  rule  was  followed  by  this 
court  In  the  case  of  Railway  Co.  v.  Turner, 
23  8.  W.  83. 

[7]  The  fact  that  the  passenger  In  this 
case  Is  a  woman  in  no  way  affects  the  legal 
questions  Involved.  It  undoubtedly  made  It 
harder  for  the  employes  of  defendant  to  eject 
her  in  the  enforcement  of  the  rules  of  the 
company,  and  she  was  given  greater  con- 
sideration and  a  much  longer  time  In  which 
to  comply  with  the  rules  than  would  have 
been  accorded  a  male  passenger.  After  the 
conductor  and  auditor  had  been  forced  by 
persistent  refusal  to  do  what  the  law  clearly 
required  of  her,  they  were  not  required  by 
any  rule  of  law  or  of  public  policy,  nor  by 
the  dictates  of  right  and  fairness,  to  permit 
her  to  re-enter  the  train  upon  her  mere  prom- 
ise that  she  would  obtain  from  her  niece  the 
money  to  pay  her  fare,  which  she  had  posi- 
tively refused  to  do  before  her  ejection.  If 
it  should  be  held  that  the  court  erred  in  re- 
fusing to  submit  the  requested  question,  such 
error  should  be  held  to  have  been  harmless, 
for  the  reason  that  the  evidence  falls  to  show 
that  Mrs.  Fleck  sustained  any  Injury  because 
of  the  refusal  of  the  conductor  and  auditor 
to  permit  her  to  re-enter  the  train.  In  a  very 
short  time  after  such  refusal  she  procured 
money  from  a  person  who  was  at  the  station 
at  the  time  of  her  ejectment,  and  took  an  ln- 
terurban  car  to  Hlllsboro.  It  does  not  appear 
that  there  was  any  appreciable  delay  In  her 
arrival  at  her  destination,  or  that  she  suffer- 
ed any  injury  of  any  kind  by  reason  of  her 
going  from  Waco  to  Hlllsboro  on  the  lnterur- 
ban  Instead  of  on  appellee's  train. 

The  complaint  that  appellee  Is  liable  to  ap- 
pellants for  damage  because  when  it  ejected 
Mrs.  Fleck  she  and  her  baggage  and  children 
were  not  put  Inside  of  the  station  building,  but 
deposited  several  car  lengths  from  the  build- 
ing, Is  without  merit  If  any  rule  in  regard 
to  the  care  and  consideration  due  by  a  rail- 
road company  to  its  passengers  be  held  to 
apply  In  this  case,  and  such  rule  required 
that  she.  be  taken  Into  the  station  building 
when  she  was  ejected  from  the  train,  there 
Is  no  evidence  that  she  sustained  any  injury 


by  the  failure  of  the  appellee's  servants  to 
comply  with  such  rule. 

[8]  It  appears  that  after  the  jury  had  held 
the  case  under  consideration  for  several 
hours  they  came  into  court,  and  through 
their  foreman  propounded  to  the  court  In 
writing  a  question  regarding  the  meaning  of 
one  of  the  expressions  in  the  charge.  This 
occurred  about  6  o'clock  in  the  evening.  Aft- 
er answering  the  question  the  court  told  the 
Jury  that,  unless  they  reached  &  verdict  by 
8  o'clock  that  evening,  they  would  have  to 
stay  together  all  night  The  jury  then  re- 
turned, and  did  not  report  again  until  12 
o'clock  the  next  day,  when  they  came  Into 
court,  and  reported  that  they  had  not  and 
could  not  agree  upon  a  verdict  Thereupon 
the  court  asked  them  if  It  was  impossible  for 
them  to  agree  upon  a  verdict,  when  one  of 
the  jury  spoke  up  and  said  that  be  thought 
it  might  be,  while  another  said  that  he 
thought  it  was  Impossible.  Upon  this  report 
being  made  to  the  court,  the  court  said  to  the 
jury  substantially  as  follows: 

"That  It  has  taken  a  long  time  to  try  this 
case,  and  that  it  was  their  duty  to  reason  to- 
gether, if  possible,  and  to  reach  a  verdict  on 
the  issues  submitted  to  them.  That  it  was  ex- 
pensive to  try  these  long  drawn  out  cases,  both 
to  the  county  and  to  the  litigants,  and  that  the 
jury  should  retire,  and  if  possible,  get  togeth- 
er on  the  issues  submitted  to  them.  That  the 
court  would  receive  their  verdict  when  they 
reached  one." 

The  Jury  retired,  and  at  6  o'clock  that  eve- 
ning returned  a  verdict  into  court.  We  do 
not  think  appellants'  complaint  of  these  re- 
marks of  the  court  to  the  jury  should  be 
sustained.  The  gravamen  of  the  complaint 
is  that  these  remarks  "were  calculated  to 
cause  members  of  the  jury  to  surrender  their 
convictions  and  render  an  improper  verdict." 
We  do  not  think  the  remarks  were  reason- 
ably calculated  to  produce  the  effect  claimed 
by  appellants.  These  remarks  are  very  dif- 
ferent from  the  Instructions  given  the  jury 
in  the  case  of  Railway  Co.  v.  Johnson,  99 
Tex.  340,  90  S.  W.  164,  by  which  the  Jury 
were  told  that  it  was  proper  and  legal  for 
them,  in  order  to  arrive  at  a  verdict,  to  make 
concessions,  provided  their  verdict  was'  based 
upon  the  law  given  In  the  charge  and  the 
facts  shown  by  the  evidence.  The  Supreme 
Court  held  that  the  term  "to  make  conces- 
sions," as  used  in  this  Instruction,  should  or 
could  be  taken  to  mean  that  a  Juror  might 
compromise  and  surrender  his  judgment 
without  changing  his  convictions'  or  judgment 
on  the  questions  in  issue,  and  that  the  charge 
was  therefore  erroneous.  No  such  meaning 
can  be  given  to  the  remarks  of  the  court  in 
this  case.  The  Jury  were  only  told  that  the 
trial  of  the  case  had  taken  a  long  time  and 
had  been  expensive,  and  that  it  was  their 
duty  to  reason  together  and  agree  if  possible. 
That  an  Instruction  of  this  kind  is  not  erro- 
neous was  decided  by  the  Court  of  Appeals 
of  the  Fifth  District  in  the  case  of  Railway 
Co.  v.  Darwin,  47  Tex.  Civ.  App.  219,  105  S. 
W.  825,  In  which  case  a  writ  of  error  was 
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denied  by  the  Supreme  Court.  The  same 
ruling  was  made  In  the  following  cases: 
Railway  Co.  v.  Barber,  163  S.  W.  110;  Com- 
monwealth v.  Peter  Tuey,  62  Mass.  (8  Cush.) 
1;  Railway  Co.  Carter,  164  S.  W.  716; 
Watson  v.  Railway  Co.,  68  Minn.  551,  55  N. 
Wt  742;  Kelly  v.  Emery,  75  Mich.  147,  42 
N.  W.  795. 

We  have  not  discussed  all  of  the  various 
assignments  of  error  presented  In  appellants' 
brief,  but  have  considered  thein  all,  and  none 
of  them,  In  our  opinion,  should  be  sustained. 
It  follows  that  the  judgment  of  the  court  be- 
low should  be  affirmed. 

Affirmed. 

On  Motion  for  Rehearing. 

Upon  request  of  appellants  contained  in 
their  motion  for  rehearing,  we  make  the  fol- 
lowing findings  of  fact  in  addition  to  those 
contained  in  our  opinion  heretofore  filed  In 
this  cause. 

Mrs.  Fleck  testified: 

"I  told  him  (the  auditor),  1  am  sick,  and 
don't  bother  me  any  more.'  Seven  years  prior 
to  this  I  was  operated  on  in  Dallas,  and  I  have 
not  been  in  good  health  for  several  years.  I 
was  again  operated  on  eight  months  prior  to 
this.  I  was  nervous,  could  not  sleep  well  at 
night,  and  was  in  bad  condition  physically. 
*  *  *  It  was  the  first  time  I  had  been  able 
to  travel  for  several  years.  The  conduct  of  the 
auditor  and  conductor  caused  me  great  humil- 
iation, and  I  was  virtually  prostrated  for  months 
afterwards.    I  have  never  recovered  from  it." 

As  to  this  shock  upon  her  mental  and  phys- 
ical condition  and  as  to  her  health  being  bad 
At  the  time,  the  testimony  of  Dr.  Dunn  in 
every  respect  corroborates  her  statements, 
and  it  shows  that  he  performed  the  second 
operation,  and  that  she  had  been  a  sick  wo- 
man from  that  day  up  to  the  time  she  was 
ejected  from  the  car,  and  for  many  weeks 
thereafter. 

Campbell  testified: 

"Mrs.  Fleck  was  ejected  four  car  lengths,  80 
feet  each,  from  the  waiting  room.  I  did  not  as- 
sist her  and  her  children  to  the  waiting  room." 

Defendant's  rules  read  as  follows: 
"Aged,  infirm,  crippled,  intoxicated,  feeble- 
minded, and  sick  persons  and  women  and  chil- 
dren shall  be  put  off  at  a  station,  which  is  then 
open,  and  there  placed  in  the  custody  and  charge 
of  the  station  agent  to  prevent  their  suffering 
from  .exposure  or  accident." 

Mrs.  Fleck  further  testified: 

"I  was  then  very  nervous.  I  was  suffering 
both  mental  pain  and  anguish.  I  could  not 
keep  from  crying.  I  picked  up  my  two  grips, 
and  with  my  two  children,  while  crying,  shiver- 
ing and  shaking,  started  to  the  defendant's  de- 
pot. It  was  a  hot  summer  day,  and  the  grips 
were  heavy,  and  I  had  to  walk  and  carry  my 
grips  with  the  children  following.  I  saw  a 
policeman,  and  another  gentleman,  and  ap- 
proached them.  I  asked  them  to  intercede  for  me 
with  the  conductor;  they  told  me  they  could  do 
nothing  with  him;  then  one  of  the  gentlemen 
volunteered  to  let  me  have  the  money  and  car- 
ried me  to  the  interurban  station." 

[t]  The  foregoing  testimony  which  is  cop- 
ied from  appellant's  testimony  is  undisput- 
ed.  The  undisputed  evidence  further  shows, 


however,  that  the  train  was  stopped,  and  Mrs. 
Fleck  ejected  at  the  place  at  said  station 
where  the  train  usually  stopped  and  passen- 
gers disembarked.  Appellants  insist  that  the 
facts  shown  by  this  testimony  required  the 
court  to  submit  to  the  Jury  the  question  of 
whether  "the  defendant's  servants  rendered 
the  plaintiff,  Mrs.  Fleck,  and  her  children 
such  assistance  and  accommodation  as  was 
required  by  defendant's  rules  and  as  the 
circumstances  of  the  case  demanded,"  and 
that  the  failure  to  submit  such  issue  was 
material  error. 

We  cannot  agree  in  this  contention  and  do 
not  deem  it  necessary  to  add  anything  to 
what  Is  said  upon  this  subject  in  our  opinion 
heretofore  filed  herein.  We  have  duly  con- 
sidered the  motion  for  -rehearing,  and  find 
nothing  to  justify  a  change  in  the  conclu- 
sions expressed  in  our  former  opinion.  The 
motion  is  overruled. 

Overruled. 


SMITH  et  al  v.  TIPPS.    (No.  1677.) 

(Court  of  Civil  Appeals  of  Texas.  Texarkana. 
Dec.  8,  1916.    Rehearing  Denied  Dec.  14, 
1916.  Dissenting  Opinion  Jan.  8,  1917.) 

1.  Limitation  of  Actions  <J=»123— Suit  fob 
Land  —  Commencement  of  Action  —  Stat- 
ute. 

Under  Act  April  3,  1913  (Acts  33d  Leg.  c 
123  [Vernon's  Sayles'  Ann.  Civ.  St.  1914,  arts. 
5693-5695]),  effective  July  1,  1913,  providing 
that  owners  of  the  superior  title  to  land  re- 
tained in  any  deeds  or  their  transferees  shall 
have  12  months  after  the  act  becomes  effective 
within  which  to  sue  for  the  land,  and  that  other- 
wise such  suit  shall  be  barred,  a  suit  for  land 
was  commenced  July  7,  1913,  when  the  first 
amended  petition  was  filed  seeking  a  recovery  on 
a  vendor's  lien  note  and  a  foreclosure  of  the  lien 
and  to  have  title  to  the  land  or  a  part  of  it  de- 
creed to  him,  or  by  the  second  amended  petition 
filed  January  8,  1914,  asking  that  title  to  the 
land  be  declared  to  be  in  plaintiff,  so  that, 
though  a  third  amended  petition  in  trespass  to 
try  title  was  filed  June  11,  1915,  after  a  reversal 
and  remand,  the  suit  was  not  barred. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  f  539;  Dec.  Dig.  <8=>123.] 

2.  Limitation  of  Actions  «j=>123  —  Com- 
mencement of  Action— Pleading  Bad  on 
Demubbeb. 

A  pleading  bad  on  demurrer  may  be  suffi- 
cient to  stop  the  running  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  f  589;  Dec.  Dig.  <g=»123.] 

3.  Vendob  and  Pubchaseb  «=»252  —  Unpaid 
Notes— Title. 

The  title  remaining  in  the  vendor  is  held  by 
him  for  the  benefit  alone  of  the  holder  of  the 
purchase-money  notes  so  long  as  they  remain  un- 
paid. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f  636;  Dec.  Dig.  <S=»252.] 

4.  Vendob  and  Pubchaseb  <8=>296  —  Unpaid 
Notes— Suit  bt  Assignee— Title. 

Where  plaintiff,  as  the  assignee  of  vendor's 
lien  notes,  was  also  transferee  of  the  title  of  one 
of  the  vendors,  he  could  recover  title  and  divest 
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the  title  of  the  other  vendor,  who  disclaimed  any 
right  or  title  to  the  land. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f  832;  Dec.  Dig.  «=»296.] 

Hodges,  J.,  dissenting. 

Appeal  from  District  Court,  Rusk  County; 
W.  C.  Burford,  Judge. 

Suit  by  John  M.  Tipps  against  Clem  Smith 
and  others.  Judgment  for  plaintiff,  and  de- 
fendant Smith  appeals.  Affirmed. 

See,  also,  171  S.  W.  816. 

By  their  deed  dated  November  1,  1906,  R. 
H.  Hightower  and  J.  E.  Watkins  conveyed 
the  land  In  controversy  to  appellant,  Smith, 
in  consideration  of  the  execution  and  deliv- 
ery to  them  by  Smith  of  his  three  promissory 
notes  for  $100,  interest  and  attorney's  fees 
each,  payable,  respectively,  Nov.  1,  1907, 
1908,  and  1909.  By  the  terms  of  both 
the  deed  and  the  notes  the  vendor's  lien  was 
retained  on  the  land  to  secure  the  payment  of 
the  latter.  November  7,  1908,  the  notes  by 
an  indorsement  thereon  were  assigned  to 
B.  K.  Johnson,  who  on  December  14,  1912, 
joined  by  one  T.  C.  Moore,  assigned  them  to 
appellee,  Tipps.  Except  $10  paid  October 
15,  1908,  and  $30  paid  October  22, 1909,  noth- 
ing seems  ever  to  have  been  paid  on  the  notes. 
By  an  Instrument  dated  January  25,  1913, 
Hightower  "sold,  released,  and  forever  quit- 
claimed all  his  title,  rights,  and  claims  of 
every  kind"  to  the  land  to  said  Tipps.  This 
suit  was  commenced  by  said  Tipps  by  a  peti- 
tion filed  May  1,  1913.  As  so  commenced  it 
was  against  said  Smith,  Johnson,  and  Moore 
to  recover  on  the  notes  and  to  foreclose  the 
vendor's  lien  retained  to  secure  their  pay- 
ment Johnson  and  Moore,  it  seems,  did  not 
answer  the  petition.  Smith  answered,  setting 
up  as  a  bar  to  the  recovery  sought  against 
him  the  statute  of  limitations  of  four  years. 
Tipps  thereupon,  on,  to  wit,  July  7,  1913, 
filed  his  "first  amended  petition,"  In  which 
he  "adopted  each  and  every  allegation"  In  his 
original  petition,  conceded  that  two  of  the 
three  notes  sued  on  were  barred  by  the  stat- 
ute of  limitations,  but  denied  that  the  one 
maturing  November  1,  1909,  was  so  barred, 
and  then  alleged  that  Hightower  and  Wat- 
kins  bought  the  land  with  money  furnished 
by  the  former,  that  Hightower  had  conveyed 
to  him,  Tipps,  the  superior  title  in  him  as  one 
of  the  vendors  to  Smith,  but  that  Watkins 
had  refused  to  do  so.  Tipps  then  alleged  that 
effect  of  the  conveyance  made  to  him  by 
Hightower  was  to  pass  to  him  the  superior 
title  remaining  in  Hightower,  and  Watkins 
as  the  vendors  of  the  land,  and  prayed — 
"as  in  his  original  petition,  for  a  foreclosure  of 
his  vendor's  lien,  and  for  a  sale  of  said  property 
to  satisfy  same:  and  if  the  court  should  hold 
that  the  notes  due  November  1,  1907,  and  No- 
vember 1,  1908,  are  barred  by  the*  statute  of 
limitations,  then  the  plaintiff  prays  that  he  have 
judgment  against  the  defendants  as  prayed  for 
in  his  original  petition  on  the  $100  note  due  No- 
vember 1,  1909,  with  all  interest  and  attorney's 
fees  thereon  due  according  to  the  specifications 
in  said  note,  and  that  after  the  satisfaction  of 
said  note  that  the  balance  of  said  premises  be 


appropriated  and  the  title  to  same  be  declared  in 
this  plaintiff,  or  so  much  thereof  .as  the  court 
might  hold  plaintiff  is  justly  entitled  to,  and  for 
attorney's  fees  and  interest  on  the  $100  note 
dated  November  1,  1906,  and  due  November  1. 
1900,  with  a  vendor's  lien  on  the  80  acres  of 
land  described  in  plaintiff's  original  petition,  to 
which  reference  is  here  made,  and  that  plaintiff 
would  further  ask  that  the  title  to  the  entire 
said  80  acres  of  land  described  in  plaintiff's  orig- 
inal petition  be  declared  to  be  in  plaintiff  herein, 
or  so  much  thereof  as  the  court  may  see  proper 
to  render,  and  that  plaintiff  have  judgment 
against  the  defendants  and  each  of  them  for  his 
debt  for  the  possession  of  said  land  and  premis- 
es, interest  and  attorney's  fees,  as  prayed  for  in 
his  original  petition." 

January  5,  1914,  Tipps  filed  a  pleading, 
which  he  denominated  his  "second  amended 
petition,"  In  which  he  asked  that  the  deed 
from.  Hightower  and  Watkins  to  Smith  be 
canceled,  and  that  the  title  to  the  land  be 
declared  to  be  in  him  (Tipps).  He  did  not 
in  this  amendment  state  any  facts  or  assign 
any  reason  entitling  him  to  such  relief. 

On  the  case  made  by  the  pleadings  specified 
and  evidence  heard  in  support  of  same,  a 
judgment  was  rendered  awarding  the  land 
to  Tipps.  That  judgment  on  an  appeal  pros- 
ecuted to  this  court  by  Smith  was  reversed 
because  without  support  in  Tipps'  pleadings. 
171  S.  W.  816. 

After  the  cause  was  remanded  to  the  court 
below,  on,  to  wit  June  11,  1915,  Tipps  filed 
his  third  amended  petition,  by  which  he 
changed  his  suit  to  a  statutory  one  of  tres- 
pass to  try  title  with  Smith  and  Watkins  as 
defendants.  Watkins  answered,  disclaiming 
any  claim  of  right  or  title  in  himself  to  the 
land.  Smith  answered  by  a  plea  of  not 
guilty  by  pleas  of  the  three  and  five  year 
statute  of  limitations,  and  by  a  plea  setting 
up  that  Tipps'  right  to  recover  the  land 
because  of  the  nonpayment  by  him  (Smith) 
of  the  purchase  money  was  barred  because: 

"More  than  12  months  has  elapsed  before  the 
commencement  of  this  suit  for  the  possession  of 
said  land  under  the  superior  title  claim  and  the 
time  given  persons  holding  such  claim  to  file  suit 
for  the  possession  of  lands  claimed  by  them  as 
set  up  in  plaintiff's  third  amended  petition  filed 
herein  on  the  11th  day  of  June,  1915." 

The  trial  was  before  the  court  without  a 
jury.  He  found  as  facts  the  following:  That 
in  1902  one  Hightower  and  one  Watkins  as 
partners  purchased  the  land  In  controversy; 
that  Hightower  furnished  the  money  with 
which  to  pay  for  It;  that  on  November  1, 
1906,  Hightower  and  Watkins  by  their  joint 
warranty  deed  conveyed  the  land  to  appel- 
lant Smith,  the  consideration  to  them  being: 
Smith's  three  notes  of  that  date  for  $100r 
Interest  and  attorney's  fees  each,  due,  re- 
spectively, November  1,  1907,  1908,  and  1909; 
that  a  vendor's  lien  to  secure  the  payment 
of  the  notes  was  retained;  that  on  November 
7,  1908,  the  notes  were  assigned  by  Hightow- 
er and  Watkins  to  one  Johnson,  who,  joined 
by  one  Moore,  on  December  14,  1912,  assign- 
ed same  to  appellee;  that  except  the  sum  of 
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$10  paid  October  15,  1908,  and  the  sum  of 
$30  paid  October  22,  1909,  nothing  was  ever 
paid  on  the  notes;  that  by  a  petition  filed 
May  1,  1913,  appellee  sought  a  recovery 
against  Smith  of  the  amount  of  the  notes 
and  a  foreclosure  of  the  vendor's  lien  on  the 
land;  that  in  defense  against  the  recovery 
sought  Smith  set  up  the  statute  of  limitations 
of  four  years  as  a  bar;  that  in  the  suit  so 
commenced  appellee  on  February  6,  1914, 
recovered  judgment  against  Smith  for  the 
land;  that  the  mandate  reversing  that  Judg- 
ment on  appeal  was  filed  in  the  trial  court 
February  5,  1915;  that  appellee,  after  the 
filing  of  said  mandate,  to  wit,  on  June  11, 
1915,  filed  his  third  amended  petition,  and 
on  that  date  had  Smith,  and  on  June  15, 
1915,  had  Watklns,  served  with  a  citation 
issued  on  same;  that  Watklns  answered 
disclaiming  any  claim  of  right  or  title  in 
himself  to  the  land;  and  that  on  January 
25,  1913,  Hightower  conveyed  the  superior 
title  remaining  in  him  as  a  vendor  of  the 
land  to  appellee.  On  the  facts  as  found  by 
him  the  trial  court  concluded  as  matter  of 
law  that  Hightower  and  Watklns  were  the 
common  source  of  title,  and  that  appellee,  as- 
the  holder  of  the  notes  and  of  the  superior 
title  in  Hightower  as  a  vendor  of  the  land, 
the  notes  being  unpaid,  had  a  right  to  sue 
for  and  recover  the  land  of  Smith. 

The  appeal  is  again  by  Smith  from  a  judg- 
ment awarding  Tlpps  a  recovery  of  the  land. 

T.  J.  Arnold,  of  Henderson,  for  appellant 
R.  T.  Brown  and  J.  X.  Gray,  both  of  Hender- 
son, for  appellee. 

WILLSON,  0.  J.  (after  stating  the  facts  as 
above).  [1]  The  theory  upon  which  appellee 
was  awarded  the  relief  he  sought  was  that, 
as  the  owner  of  the  unpaid  purchase-money 
notes  and  transferee  of  the  legal  title  remain- 
ing in  Hightower  as  one  of  Smith's  vendors, 
be  was  entitled  on  Smith's  failure  to  pay  the 
notes  to  recover  the  land.  That  appellee  was 
entitled  to  recover  at  least  a  part  of  the  land 
is  clear,  unless  bis  suit  therefor  was  barred 
by  force  of  a  provision  In  the  act  of  April  3, 
1913  (General  Laws,  p.  250;  articles  5693, 
5694,  5695,  Vernon's  Statutes),  as  follows: 

"Those  owning  the  superior  title  to  land  re- 
tained in  any  deed  of  conveyance,  or  his  trans- 
feree and  those  subsequently  acquiring  such  su- 
perior title  by  transfer,  shall  have  twelve 
months  after  this  act  takes  effect  within  which 
to  bring  suit  for  the  land  if  their  claim  to  the 
land  is  not  otherwise  invalid  and  unless  such 
suit  is  brought  within  twelve  months  after  this 
act  takes  effect,  they  shall  be  forever  barred 
from  bringing  suit  to  recover  the  same."  Arti- 
cle 5695. 

[2]  The  act  took  effect  July  1,  1913.  Ap- 
pellee's third  amended  petition,  as  shown  in 
the  statement  above,  was  not  filed  until  June 
11,  1916,  nearly  two  years  after  the  time 
when  the  act  became  effective.  It  is  plain, 
therefore,  if  the  filing  of  this  petition  was  the 
commencement  of  appellee's  suit  for  the  land, 
it  was  barred  when  commenced.  We  are  of 


opinion,  however,  appellee's  suit  for  the  land 
was  commenced  by  the  filing,  July  7,  1913, 
of  his  first  amended  petition,  in  which,  while 
seeking  a  recovery  on  the  note  due  November 
1, 1909,  and  a  foreclosure  of  the  lien  retained 
to  secure  it,  he  also  sought  to  have  the  title 
to  the  land,  or  a  part  thereof  sufflclent  to 
satisfy  the  amount  unpaid  of  the  other  two 
notes,  decreed  to  be  In  him,  or,  If  not,  then  by 
the  filing,  January  5,  1914,  Of  his  second 
amended  petition,  in  which  he  asked  that  the 
title  to  the  land  be  declared  to  be  in  him. 
While  we  did  not  think  when  the  cause  was 
before  us  on  the  first  appeal  (171  S.  W.  816), 
and  do  not  now,  that  the  pleadings  of  appellee 
authorized  the  judgment  obtained  by  him,  we 
think  they  sufficiently  showed  the  commence- 
ment of  a  suit  for  the  land  so  as  to  stop  the 
running  of  the  statute  of  limitations.  It  has 
been  repeatedly  held  that  pleadings  bad  on 
general  demurrer  may  be  sufficient  to  stop  the 
running  of  the  statute.  Killebrew  v.  Stock- 
dale,  51  Tex.  529 ;  Kauffman  v.  Wooters,  79 
Tex.  205,  214, 13  S.  W.  549 ;  Day  v.  Van  Horn 
Trading  Co.,  188  S.  W.  85,  87. 

[3,4]  Whether  appellee,  as  the  transferee 
of  only  one  of  Smith's  two  vendors,  was  enti- 
tled as  against  Smith  to  recover  all  the  land, 
or  only  an  undivided  half  of  it,  Is  a  more 
difficult  question  to  answer.  In  view  of  the 
holding  that  the  title  remaining  in  the  ven- 
dor Is  held  by  him  for  the  benefit  alone  of  the 
holder  of  purchase-money  notes  so  long  as 
they  remain  unpaid,  we  would  not  hesitate  to 
say  that  the  recovery  had  by  appellee  against 
Watklns  on  his  disclaimer  of  any  claim  of 
right  or  title  to  the  land  operated  to  pass  to 
appellee  the  title  held  by  Watklns  in  trust 
for  him,  but  for  the  further  holding  that  the 
assignee  of  such  notes  cannot  by  suit  against 
the  vendor  have  the  title  remaining  in  him 
devested.  Farmers'  Loan  St  Trust  Co.  v. 
Beckley,  93  Tex.  267,  54  S.  W.  1030;  Doug- 
lass v.  Blount,  95  Tex.  369,  67  S.  W.  489,  58 
L.  R.  A.  699 ;  Atterberry  v.  Burnett,  102  Tex. 
118,  113  S.  W.  528;  White  v.  Cole,  87  Tex. 
500,  29  S.  W.  759.  As,  however,  the  latter 
holding  was  on  the  theory  that  the  assignee 
as  such  has  no  Interest  in  the  land,  we  have 
concluded  it  should  not  be  allowed  to  control 
in  this  case;  for  Tlpps,  as  the  transferee  of 
the  title  in  Hightower,  did  have  such  an  in- 
terest. The  conclusion  reached  is,  we  think, 
authorized  by  the  ruling  made  In  Anderson 
v.  Silllman,  92  Tex.  560,  60  S.  W.  579,  where 
Judge  Gaines  said: 

"We  are  also  of  the  opinion  that  the  legal  title 
remained  in  the  vendors,  to  wit,  Anderson,  Mrs. 
Snider,  and  Williams,  and  that  the  acquisition 
by  Silliman, .  the  holder  of  the  purchase-money 
note,  of  the  legal  title  of  Williams  and  Mrs. 
Snider,  was  sufficient,  upon  default  in  the  pay- 
ment of  the  'note,  to  enable  Silliman  or  his  exec- 
utrix to  sue  Anderson  for  the  recovery  of  the 
land.  White  v.  Cole,  87  Tex.  500  [29  S.  W. 
759].  Anderson  had  parted  with  his  interest  in 
the  note,  and  he  had  no  interest  in  the  land, 
save  the  naked  legal  title.  Silliman,  if  not  enti- 
tled to  claim  the  whole  of  the  land,  was  enti- 
tled to  an  undivided  interest,  and,  as  a  tenant 
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in  common,  had  the  right  to  recover  against  one 
holding  merely  the  legal  title." 

The  Judgment  is  affirmed. 

HODGES,  X  (dissenting).  The  land  in- 
volved in  this  salt  was  originally  owned  by 
Watkins  and  Hightower,  each  holding  a  fee- 
simple  title  to  an  undivided  half  Interest. 
The  finding  of  the  trial  court  that  Hightower 
had  furnished  the  purchase  money  when  the 
property  was  acquired  by  him  and  Watkins 
Is  of  no  importance  in  the  consideration  of 
any  question  presented  on  this  appeal.  Their 
subsequent  dealings  with  reference  to  the 
land,  the  division  of  the  proceeds  of  its  sale, 
and  the  absence  of  any  claim  that  a  resulting 
trust  arose  In  favor  of  Hightower  clearly  In- 
dicate that  some  kind  of  an  arrangement  bad 
been  made  between  him  and  Watkins  by 
which  they  were  to  share  equally  In  the  own- 
ership of  the  land. 

In  November,  1909,  Watkins  and  Hightow- 
er sold  the  land  to  Smith,  the  appellant,  ex- 
ecuted a  Joint  conveyance,  and  took  In  pay- 
ment three  promissory  notes  payable  to  them 
Jointly,  In  which  the  vendor's  lien  was  ex- 
pressly reserved.  These  notes  were  after- 
wards assigned  by  Watkins  and  Hightower 
Jointly  to  other  parties,  from  whom  the  ap- 
pellee purchased  them.  When  the  appellee 
brought  his  suit  upon  the  notes  after  maturi- 
ty and  sought  a  foreclosure  of  his  lien,  the 
defense  of  limitation  was  Interposed  as  a  bar 
to  his  right  of  recovery.  He  later  amended 
his  pleadings  and  sought  a  recovery  of  the 
land.  The  third  amended  original  petition, 
that  on  which  the  case  was  last  tried,  con- 
tained two  separate  and  distinct  causes  of 
action,  one  against  Smith  alone  for  the  re- 
covery of  the  land,  and  the  other  against 
Watkins  for  the  removal  of  a  cloud  from  the 
title.  Hasklns  v.  Wallet,  63  Tex.  213.  It  is 
alleged,  In  substance,  that  on  or  about  the 
25th  day  of  January,  1913,  the  appellee  was 
the  owner  and  in  possession  of  the  land  de- 
scribed in  his  petition,  and  that  on  that  date 
the  defendant  Olem  Smith  unlawfully  enter- 
ed upon  said  land  and  ejected  the  plaintiff 
therefrom,  and  now  unlawfully  withholds 
from  the  plaintiff  the  possession  thereof.  As 
to  Watkins  it  is  alleged  that  he  Is  setting  up 
some  sort  of  claim,  title,  or  right  to  the  land. 
The  petition  concludes  with  a  prayer  that 
the  plaintiff  have  Judgment  against  the  de- 
fendant Clem  Smith  for  the  title  and  posses- 
sion of  the  land,  and  for  rents  and  damages, 
and  that  the  defendant  Watkins  be  cited  to 
appear  and  show  what  claim,  title,  or  interest, 
if  any,  he  has  in  or  to  said  land,  that  plain- 
tiff's title  to  the  premises  be  cleared,  and  for 
general  relief.  This  amended  original  peti- 
tion was  filed  on  the  11th  day  of  June,  1915. 
On  the  19th  day  of  the  same  month  the  ap- 
pellant, Clem  Smith,  answered  by  plea  of 
not  guilty  and  general  denial.  The  answer 
also  contained  a  plea  of  limitation  authorized 
by  the  statute  of  1913,  which  extinguishes  the 
superior  legal  title  when  the  debt  Is  barred.  | 


On  the  7th  day  of  the  following  month  Wat- 
kins, the  other  defendant,  filed  the  following 
answer: 

"Now  comes  the  defendant  J.  E.  Watkins  in 
the  above  styled  and  numbered  cause,  and  dis- 
claims any  interest  to  the  land  sued  for  by 
plaintiff,  and  denies  all  and  singular  the  allega- 
tions setting  up  any  interest,  if  any,  in  this  de- 
fendant in  said  land." 

The  proof  showed  that  at  the  time  the  suit 
was  filed  and  on  the  day  of  trial  the  appel- 
lant, Smith,  was  In  possession,  claiming  the 
land  under  his  original  purchase  from  Wat- 
kins and  Hightower;  that  all  of  the  notes 
given  by  him.  for  the  purchase  money  had 
been  due  for  more  than  four  years,  and,  with 
the  exception  of  a  small  sum,  no  part  of  the 
purchase  price  had  been  paid.  As  proof  of 
his  title  the  appellee  relied  upon  the  owner- 
ship of  the  unpaid  purchase-money  notes,  a 
conveyance  of  the  superior  legal  title  to  an 
undivided  one-half  interest  in  the  land  from 
Hightower,  and  the  disclaimer  filed  by  Wat- 
kins after  the  Institution  of  the  suit  Upon 
this  evidence  the  court  entered  a  Judgment  In 
favor  of  the  appellant  for  all  of  the  land 
involved  In  the  suit  and  against  Watkins, 
divesting  him  of  all  the  superior  legal  title 
to  the  undivided  half  interest  formerly  own- 
ed by  him. 

I  fully  concur  in  that  portion  of  the  opin- 
ion of  Chief  Justice  WILLSON  which  holds 
that  the  defense  of  limitation  was  not  avail- 
able in  this  suit  as  a  bar  to  the  right  of  the 
appellee  to  recover  any  portion  of  the  land. 
When  the  petition  relied  on  to  constitute  the 
beginning  of  a  suit  presents  a  subject-matter 
of  which  the  court  may  take  cognizance,  and 
so  identifies  the  particular  property  in  dis- 
pute as  to  give  Jurisdiction  to  the  court,  so 
that  a  Judgment  rendered  In  that  proceeding 
will  be,  though  merely  erroneous,  yet  not  void, 
the  petition  is  sufficient  to  interrupt  the 
period  of  limitation  provided  by.  law.  But 
where  the  petition  is  so  defective  that  it  fails 
to  give  the  court  jurisdiction  over  the  par- 
ties or  over  the  res  in  controversy,  the  Judg- 
ment thereon  would  be  subject  to  attack,  and 
might  be  annulled  In  an  independent  suit 
instituted  for  that  purpose  alone.  Such  a 
petition  would  not  be  sufficient  to  stop  the 
running  of  the  statute  of  limitations,  for 
the  reason  that  It  could  not  form  the  basis 
of  a  valid  Judgment.  When  the  first  amend- 
ed petition  in  this  case  was  filed,  we  must 
assume  that  the  trial  court  had  Jurisdiction 
over  the  parties.  While  that  petition  did  not 
itself  describe  the  land,  it  referred  to  an  in- 
strument which  did  contain  an  accurate  de- 
scription. This  method  of  pleading,  though 
not  in  accordance  with  the  rules  adopted 
by  our  Supreme  Court  for  the  government  of 
district  and  county  courts,  is  not  such  an 
irregularity  as  to  affect  the  Jurisdiction  of 
the  trial  court  after  Judgment  had  been 
rendered.  A  Judgment  will  not  be  vacated 
in  an  Independent  suit  merely  because  of  de- 
I  fects  In  the  pleadings.  23  Cyc  1004 ;  Moore 
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v.  Brltton,  16  Tex.  Civ.  App.  237,  38  S.  W. 
628;  1  Black  on  Judgments,  §  306.  This 
Is  true  notwithstanding  the  Judgment  at- 
tacked should  be  reversed  as  erroneous  on 
an  appeal.  It  would  therefore  seem  to  logic- 
ally follow  that  a  petition  sufficient  to  sus- 
tain a  judgment  against  any  attack  except 
on  appeal  is  sufficient  to  constitute  the  begin- 
ning of  a  suit  within  the  meaning  of  the  stat- 
ute. Browning  v.  Pumphrey,  81  Tex.  163,  16 
S.  W.  870.  The  first  amended  original  peti- 
tion in  this  case  met  the  requirement  essen- 
tial to  confer  jurisdiction  upon  the  court  to 
render  a  valid  judgment. 

However,  I  am  not  able  to  agree  to  the  fur- 
ther holding  in  this  case  that  the  appellee 
was  entitled,  under  the  evidence,  to  a  recov- 
ery of  all  of  the  land  sued  for.  The  appel- 
lant, Smith,  being  in  possession,  could  be 
ousted  only  by  one  showing  proof  of  owner- 
ship by  title  superior  to  that  under  which 
Smith  held.  As  the  holder  of  the  unpaid 
purchase-money  notes  which  had  become  bar- 
red by  limitation,  the  appellee  had  no  in- 
terest in  the  land  until  be  acquired  the 
superior  legal  title  from  one  of  the  original 
vendors.  See  White  v.  Cole,  supra,  cited  by 
Chief  Justice  Willson,  and  other  authorities 
there  referred  to.  Inasmuch  as  the  appellee's 
right  to  recover  the  land  depended  upon  the 
possession  of  the  superior  legal  title  in  ad- 
dition to  the  ownership  of  the  purchase-mon- 
ey notes,  the  interest  he  might  recover  must 
be  measured  by  the  title  he  exhibited.  Wat- 
kins  and  Hightower  did  not  Jointly  hold  an 
indivisible  title  to  the  tract  of  land,  but  each 
held  a  separate  and  entire  title  to  an  undivid- 
ed half  interest.  We  must  keep  in  mind  the 
distinction  between  an  entire  title  to  a  frac- 
tional Interest  in  land  and  a  fractional  title 
to  an  entire  interest  There  may  be  a  Joint 
ownership  of  land,  but  there  is  no  tenancy  in 
common  as  to  the  title.  One  tenant  In  com- 
mon may  assign  his  title,  or  lose  it  by  limita- 
tion, without  disturbing  his  cotenant.  The 
title  Itself  Is  that  intangible  right  or  thing 
which  the  law  regards  as  distinct  from  the 
property  to  which  it  applies.  At  the  time  the 
appellee  filed  his  first  amended  original  peti- 
tion he  had  acquired  the  legal  title  from  only 
one  of  the  two  original  vendors;  Watklns 
having  refused  to  convey  the  title  held  by 
him.  The  appellee  then  held  the  legal  title 
to  only  an  undivided  half  interest,  and  could 
by  the  exercise  of  his  right  of  rescission 
claim  no  more.  Hightower  could  confer 
him  no  greater  right  that  he  (Hightower) 
reserved  at  the  time  he  sold.  However,  even 
If  we  should  regard  the  legal  title  of  Wat- 
kins  and  Hightower  as  being  indivisible,  so 
that  a  conveyance  sufficient  to  transfer  a 
part  transferred  the  entirety,  there  would 
be  as  much  reason  for  holding  that  the  deed 
from  Hightower  alone  conveyed  no  title  as 
for  saying  it  conveyed  it  all;  for,  if  they 
were  joint  owners  of  the  title,  one  had  as 
much  right  to  refuse  to  convey  as  the  other 
had  to  convey.  Hence  I  conclude  that  the 


most  the  appellee  could  claim  at  the  time  he 
filed  his  third  amended  original  petition  was 
the  legal  title  to  an  undivided  half  interest 
only. 

As  tending  to  support  the  ruling  of  the 
majority,  the  case  of  Anderson  v.  Silliman, 
92  Tex.  660,  60  S.  W.  679,  is  cited.  In  that 
case  Silliman  sued  Blackaby  and  others  to 
recover  a  tract  of  land.  The  evidence  show- 
ed that  the  land  had  been  sold  by  Anderson, 
Mrs.  Snider,  and  Williams  to  Blackaby,  and 
the  vendor's  lien  retained  to  secure  the  pur- 
chase money.  The  notes  were  afterwards  ac- 
quired by  Silliman  by  assignment.  Silliman 
also  acquired  from  Mrs.  Snider  and  Wil- 
liams, two  of  the  vendors,  a  conveyance  of 
the  superior  legal  title.  Upon  the  failure  of 
Blackaby  to  pay  the  purchase  money  that 
suit  was  instituted  against  his  heirs,  who 
were  then  in  possession,  for  a  recovery  of 
the  land;  and  Anderson  was  made  a  party 
defendant,  apparently  in  an  effort  to  divest 
him  of  the  superior  legal  title,  which  he  had 
retained  and  had  refused  to  convey  to  Silli- 
man. A  Judgment  was  rendered  in  favor  of 
Silliman  against  Blackaby  for  the  land,  and 
against  Anderson  for  the  title.  Anderson 
alone  prosecuted  a  writ  of  error,  but  Black- 
aby's  heirs  attempted  to  have  the  judgment 
against  them  reviewed  by  filing  assignments 
of  error.  The  Supreme  Court  held,  in  an- 
swer to  the  certified  question  from  the  Court 
of  Civil  Appeals,  that  the  heirs  of  Blackaby 
were  not  in  a  position  to  assign  errors  aa 
against  their  coappellee,  Silliman.  It  was  al- 
so held  that  Anderson  had  parted  with  bis  In- 
terest in  the  notes  and  had  no  Interest  in 
the  land  save  the  naked  legal  title,  and  that 
he  was  not  entitled  to  complain  of  the  judg- 
ment; that  the  heirs  of  Blackaby,  not  having 
appealed  and  not  being  entitled  to  file  cross- 
assignments  of  error,  could  not  raise  a  ques- 
tion as  to  the  correctness  of  the  Judgment 
against  them  on  that  appeal. 

While  the  facts  of  that  case  as  presented 
in  the  trial  court  were  similar  to  those  here 
Involved,  the  record  on  appeal  was  ma- 
terially different;  In  fact,  the  very  question 
now  before  us — that  Is,  whether  the  holder  of 
the  legal  title  to  an  undivided  interest  can 
recover  all  of  the  land  from  a  vendee  in  de- 
fault of  payment  of  purchase  money — was 
expressly  left  undecided.  The  situation  be* 
fore  us  is  the  same  as  it  would  have  been  in 
that  case  had  the  Blackabys  perfected  an 
appeal  and  been  in  a  position  to  complain  of 
the  judgment  against  them.  It  cannot  be 
said  in  this  case  of  the  appellant  Smith,  aa 
was  said  in  that  case  of  Anderson,  that  he 
had  no  interest  in  the  land.  Neither  can  it 
be  said  that  the  appellant  Is  a  trespasser, 
from  whom  possession  could  be  recovered  by 
a  tenant  in  common;  for  the  appellant  held 
the  equitable  title  to  at  least  that  half  of 
the  land  which  corresponded  to  the  legal  title 
retained  by  Watklns  and  which  had  not  been 
acquired  by  the  appellee.  His  failure  to  pay 
the  purchase  money  did  not  ipso  facto  termi- 
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nate  the  equitable  tlUe  acquired  by  Wb  con- 
tract of  purchase.  Such  failure  merely  gave 
to  the  holder  of  the  debt  and  the  legal  title 
the  right  to  rescind  and  reclaim  the  land. 
The  rule  which  permits  a  tenant  In  common 
to  recover  all  of  the  land  from  one  having 
no  Interest  has  no  application  to  this  case; 
for  the  very  conditions  which  limit  the  own- 
ership of  the  appellee  to  a  fractional  Interest 
Imply  an  outstanding  legal  and  equitable  ti- 
tle to  the  remaining  interest,  and  the  proof 
shows  that  the  appellant  holds  at  least  an 
unextinguished  equity  of  redemption  in  that 
interest 

In  the  trial  below  the  appellee  Introduced 
in  evidence  the  disclaimer  filed  by  Watklns 
after  the  appellant  had  answered.  In  render- 
ing judgment  for  the  appellee  against  the 
appellant  the  trial  court  based  his  legal 
conclusions  upon  the  sufficiency  of  this  dis- 
claimer to  pass  the  legal  title  from  Watklns 
to  the  appellee.  At  that  time  the  right  to 
recover  the  undivided  half  Interest  In  the 
land  represented  by  the  superior  legal  title 
held  by  Watklns  was  barred,  because  no  suit 
for  that  Interest  had  been  instituted  within 
the  period  prescribed  by  the  statute.  See 
Vernon's  Sayles'  Statutes,  art.  5694.  It  is 
true  the  appellee  had  before  that  time  filed 
a  suit  In  which  he  sought  a  recovery  of  all 
the  land,  but  it  Is  also  true  that  he  then 
owned  only  a  half  Interest,  and  could  recover 
only  to  that  extent  A  suit  which  prevents  a 
running  of  the  statute  of  limitations  must  be 
Instituted  by  the  owner  of  the  land  or  the 
party  having  a  right  upon  which  the  statu- 
tory bar  operates.  A  stranger  to  the  title 
has  nothing  to  lose  by  the  efflux  of  time,  and 
a  false  assertion  of  ownership  by  him  cannot 
aid  the  true  owner,  or  legally  disturb  the  pos- 
session of  the  adverse  claimant.  By  the 
terms  of  the  statute  as  amended  by  the  act 
of  1918  the  legal  title  becomes  extinct  four 
years  after  the  maturity  of  the  purchase- 
money  debt  unless  suit  is  sooner  brought  "by 
the  original  vendor  or  his  transferee."  The 
appellee  could  not  In  any  event  claim  to  be  a 
transferee  from  Watklns  till  after  the  dis- 
claimer had  been  filed,  but  this  occurred 
more  than  four  years  after  the  purchase-mon- 
ey notes  had  matured.  When  Watklns  dis- 
claimed any  interest  In  or  title  to  the  land, 
his  averments  were  literally  true ;  for  what- 
ever legal  title  he  theretofore  held  had  been 
lost  by  the  lapse  of  time,  and  he  then  had 
nothing  to  release  or  convey  to  the  appellee. 
The  effect  of  the  bar  of  that  title  was  to  per- 
fect and  fortify  the  equitable  title  of  the 
appellant  against  any  legal  demand  originat- 
ing from  the  vendor.  From  this  I  conclude 
that  without  reference  to  the  legal  effect 
generally  resulting  from  the  filing  of  a  dis- 
claimer, conceding  that  the  language  of  the 
disclaimer  in  this  instance  was  sufficient  to 
pass  a  legal  title;  the  appellee  could  acquire 
none  from  that  source.    For  this  reason 


alone,  the  Judgment  of  the  trial  court  award- 
ing to  appellee  all  of  the  land  was  erroneous. 

But  there  Is  still  another  reason  for  dis- 
regarding this  disclaimer  as  a  source  of  title. 
It  was  admittedly  filed,  not  only  after  this 
last  amended  petition  was  filed,  but  after  the 
appellant  Smith,  had  answered.  Hence,  If 
It  conveyed  a  title  to  the  appellee,  it  did  so 
after  the  suit  had  been  commenced.  Such  a 
title  cannot  be  made  the  basis  of  a  recovery 
except  by  amending  the  petition  after  the  ti- 
tle has  been  acquired.  Ballard  v.  Car- 
mlchael,  83  Tex.  855,  18  S.  W.  734;  Collins 
t.  Ballow,  72  Tex.  380,  10  S.  W.  248;  Teal 
v.  Terrell,  48  Tex.  491;  Harrison  v.  McMur- 
ray,  71  Tex.  122,  8  S.  W.  612;  Erp  v.  Tillman, 
103  Tex.  574,  181  S.  W.  1057;  Towne  on 
Pleading  (2d  Ed.)  p.  617;  18  Ency.  Ev.  p.  58. 
It  is  true  the  disclaimer  was  here  Introduced 
in  evidence  without  objection;  but  where  the 
proffered  testimony  is  incompetent  to  prove 
the  facts  alleged,  an  objection  Is  not  neces- 
sary. See  the  authorities  cited  above;  also 
Williams  v.  Randon,  10  Tex.  79. 

For  the  reasons  stated,  I  have  concluded 
that  the  judgment  of  the  trial  court  should 
be  modified  so  as  to  limit  the  recovery  of  the 
appellee  to  an  undivided  one-half  Interest 
In  the  land. 


CHICAGO,  R.  I.  ft  G.  RY.  CO.  v.  WHORTON. 
(No.  1071.) 

(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
'   Dec.  13,  1916.    Rehearing  Denied 
Jan.  24, 1917.) 

1.  Appeal  and  Error  «=758(2)— Briefs— 
Statement  op  Facts. 

A  brief  which  in  it*  statement  merely  said 
that  the  trial  court's  charges  were  "duly  except- 
ed to"  is  disapproved. 

[EM.  Note. — For  other  cases,  gee  Appeal  and 
Error,  Cent.  Dig.  f  3093 ;  Dec.  Dig.  «=>758(2).] 

2.  Appeal  and  Error  e=»1170(5)— Reversal 
—Technical  Errors— Rule  of  Court— "En 
Route'  '—Variance. 

There  is  no  substantial  variance  between 
allegations  that  defendant  railway  company 
failed  to  furnish  proper  food,  water,  and  rest 
to  live  stock  "en  route"  and  proof  that  they 
were  held  on  cars  at  destination  without  such 
facilities  under  Supreme  Court  rule  62a  (149 
S.  W.  x),  prohibiting  reversal,  except  for  error 
probably  resulting  in  an  improper  judgment, 
etc. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  4066,  4542;  Dec.  Dig.  «==> 
1170(5).] 

Appeal  from  Sherman  County  Court;  C. 
H.  Rowland,  Judge. 

Action  by  W.  A.  Whorton  against  the  Chi- 
cago, Rock  Island  ft  Gulf  Railway  Company. 
Judgment  for  the  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

For  decision  on  motion  to  strike  exceptions 
from  transcript  see  188  S.  W.  949. 

Lassiter,  Harrison  ft  Rowland,  of  Ft. 
Worth,  and  R.  E.  Staicup,  of  Dalhart,  and 
J.  5*.  Powell,  of  Houston,  for  appellant 
Stahl  &  Elliott,  of  Stratford,  for  appellee. 
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HENDRICKS,  J.  [1]  The  liberality  of  this 
court  In  passing  upon  inadequate  briefs  is 
aften  strained  to  the  limit.  For  example,  in 
this  brief  appellant,  in  challenging  the  court's 
instructions  by  certain  assignments,  simply 
says  in  substance  in  its  statements  that  the 
charges  were  "duly  excepted  to."  The  func- 
tion of  a  brief  is  to  lighten  the  labors  of  an 
appellate  court.  Of  course,  the  record  should 
be  succinctly  abridged,  but  at  the  same  time 
the  statement  should  adequately  present  the 
record  as  a  basis  for  the  consideration  of 
the  assignment  and  the  proposition.  It  is 
true  in  this  brief  the  propositions  may  sug- 
gest the  exception,  but  the  statement  per- 
forms a  distinct  office,  one  of  verification, 
often  overlooked  in  many  briefs. 

[2]  We  have,  however,  examined  the  rec- 
ord, and  would  not  reverse  this  case  upon 
the  points  suggested  applying  rule  62a  0149 
S.  W.  x). 

The  only  assignment  necessary  to  particu- 
larly mention  Is  the  complaint  of  the  refusal 
of  the  trial  court  to  exclude  from  the  jury, 
suggested  by  a  specially  requested  charge, 
any  damages  on  account  of  failing  to  furnish 
"proper  feeding  and  watering  facilities"  at 
Texhoma,  the  place  of  the  destination  of  the 
cattle.  Plaintiffs  petition  alleged  generally 
that  the  cattle  had  been  "en  route"  with 
"food,  water  and  rest  for  42  hours  at  least 
*  •  •  and  without  proper  facilities  fur- 
nished to  plaintiff,"  etc. 

The  expression  "en  route"  probably,  in  a 
literal  sense,  means  "on  the  way";  but.  the 
allegations  were  broad  enough,  we  think,  to 
convey  the  meaning  of  the  pleader  that  he 
was  claiming  damages  to  the  cattle  for  the 
transportation  of  same  during  the  time  that 
the  carrier,  under  the  law,  had  the  same 
under  its  control,  especially  as  applied  to  the 
facta  Plaintiff  testified  that  the  cattle  stood 
In  the  cars  about  five  hours  after  arrival  at 
Texhoma,  and  while  they  were  still  on  the 
cars  at  that  place  he  demanded  of  the  agent 
water  for  his  cattle,  and  that  none  was  fur- 
nished him ;  neither  did  the  defendant  have 
facilities  for  that  purpose. 

Affirmed. 


GRAND  LODGE,  COLORED  KNIGHTS  OF 
PYTHIAS,  et  al.  v.  HORACE. 
(No.  7268.) 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Dec  12,  1916.   Rehearing  Denied 
Jan.  25,  1917.) 

1.  Appeaz.  and  Esbob  «s»927(7)  —  Review  — 
Findings— Assumption  as  to  Evidence. 
In  suit  on  an  endowment  policy  issued  by 
a  fraternal  order,  where  the  court  did  not  sub- 
mit, and  was  not  requested  by  either  party  to 
submit,  the  issue  of  whether  the  insured  had 
ever  been  suspended  from  his  lodge,  and  the 
question  propounded  the  jury  assumed  that  he 
had  been  suspended,  and  plaintiff  does  not,  by 
any  cross-assignment  of  error,  complain  of 
such  action  of  the  court,  the  Court  of  Appeals 
will  assume  that  the  undisputed  evidence  justi- 
fied the  court  in  taking  such  question  from  the 


jury  and  resolving  it  in  favor  of  defendant  aa 
matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  8748;  Dec.  Dig.  «=> 
927(7).] 

2.  Insurance  <$=>791(1)  —  Fsatebnai,  Insur- 
ance— Amount  Recoverable. 
Where  an  endowment  policy  issued  by  a 
fraternal  order  provided  for  a  payment  of  $300 
should  death  occur  during  the  first  12  months 
of  membership,  based  on  the  date  of  the  policy, 
$400  should  it  occur  after  the  first  24  months, 
and  $500  should  it  occur  after  the  first  36 
months,  and  provided  that  if  the  holder  of  the 
policy  should  be  suspended  and  reinstated,  be 
should  be  classed  as  a  new  member,  the  bene- 
ficiary was  entitled  to  recover,  on  the  death  of 
insured,  who  was  suspended,  reinstated,  and 
died  within  12  months  thereafter,  only  $300. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  1961, 1962;  Dec.  Dig.  «=»T91(1).J 

Appeal  from  Austin  County  Court;  C.  6. 
Krueger,  Judge. 

Suit  by  Alice  Horace  against  the  Grand 
Lodge,  Colored  Knights  of  Pythias,  and  oth- 
ers. From  a  judgment  for  plaintiff,  defend- 
ants appeal.  Judgment  reformed  and  af- 
firmed. 

L.  D.  Brown,  of  La  Grange,  for  appellants. 
W.  I.  Hill  and  O.  a  Glenn,  both  of  Sealy, 
for  appellee. 


McMEANS,  J.  Alice  Horace  brought  this 
suit  against  appellants  to  recover  $500  upon 
an  endowment  policy  of  Insurance  issued  by 
the  appellants  upon  the  life  of  her  husband, 
O.  H.  Horace,  In  which  she  was  named  as 
beneficiary.  A  trial  was  had  before  a  jury, 
and  upon  the  return  of  their  verdict  which 
was  in  the  form  of  answers  to  special  Issues, 
a  judgment  was  rendered  in  favor  of  plain- 
tiff for  the  full  amount  sued  for,  from  which 
the  defendants  have  appealed. 
The  policy  sued  on  provides  that: 
"Knight  O.  H.  Horace,  a  member  of  Good 
Hope  Lodge  No.  192,  located  at  Sealy,  Texas, 
is,  while  in  good  standing  as  a  member  of  the 
fraternity,  entitled  to  participate  in  its  bene- 
ficiary fund  to  the  amount  of  three  hundred  dol- 
lars should  his  death  occur  during  the  first 
twelve  months  of  his  membership,  based  upon 
the  date  of  the  policy;  four  hundred  dollars 
should  his  death  occur  after  the  first  twenty- 
four  months  of  his  membership,  baaed  upon 
the  date  of  the  policy;  five  hundred  dollars 
should  his  death  occur  after  the  first  thirty- 
six  months  of  hiB  membership,  based  upon  the 
date  of  the  policy." 

There  was  this  further  provision  In  the 

policy: 

"(6)  Should  the  holder  of  this  certificate  be- 
come unfinancial  or  suspended  for  any  cause 
from  the  order,  and  is  afterwards  reinstated  into 
the  order,  he  shall  be  classed  as  a  new  member ; 
and  this  association  shall  be  liable  for  such 
amounts  oa  the  conditions  provided  for  members 
on  the  face  of  the  policy  based  upon  the  date  of 
reinstatement." 

The  policy  was  Issued  In  1909,  and  the  in- 
sured was  killed  on  July  28,  1913. 

One  of  the  issues  tendered  by  defendants 
In  their  pleadings  was  that  O.  H.  Horace  had 
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been  suspended  by  the  lodge  on  February  19, 
1913,  and  that  at  the  time  of  bis  death  he 
was  not  In  good  standing  In  the  order.  To 
this  the  plaintiff  replied  that  If  O.  H.  Horace 
was  ever  suspended  he  was  duly  reinstated 
and  was  In  good  standing  at  the  time  of  his 
death.  The  issue  whether  the  insured  had 
been  suspended  was  not  submitted  to  the 
jury,  bat  the  court  submitted  the  Issue  of 
his  reinstatement  In  the  following  language: 

"(1)  State  whether  you  believe  from  the  evi- 
dence that  Good  Hope  Lodge  192,  Colored 
Knights  of  Pythias,  acquiesced  in  or  consented 
to  the  acts  of  the  Chancellor  Commander  of 
the  aforesaid  lodge  in  reinstating  Oliver  Horace 
after  he  had  been  suspended." 

This  question  was  answered  by  the  jury  In 
the  affirmative. 

[1]  The  court  did  not  submit,  nor  was  It 
requested  by  either  party  to  submit,  the  Is- 
sue of  whether  the  Insured  had  ever  been  sus- 
pended from  the  lodge.  The  question  pro- 
pounded assumed  that  he  had  been  suspend- 
ed, and  as  the  appellee  does  not,  by  any 
cross-assignment  of  error,  complain  of  this 
action  of  the  court,  It  will  be  regarded  that 
the  undisputed  evidence  justified  the  court 
in  taking  that  question  from  the  jury  and 
resolving  the  same  In  favor  of  defendant  as 
a  matter  of  law.  The  court  having,  then,  de- 
termined that  the  Insured  had  been  suspend- 
ed, and  the  jury  having  In  effect  found  that 
he  had  been  reinstated,  was  the  plaintiff  en- 
titled to  a  judgment  for  $500?  We  think: 
this  question  should  be  answered  in  the  nega- 
tive. 

[2]  The  evidence  Justifies  the  conclusion 
that  the  insured  was  suspended  on  February 
19,  1913,  that  he  was  reinstated  April  2, 
1913,  and  that  he  died  within  12  months 
thereafter,  to  wit,  on  July  28,  1913;  and, 
farther,  that  after  his  reinstatement  he  paid 
or  tendered  all  dues  and  assessments  neces- 
sary to  keep  the  policy  In  force.  In  these 
circumstances  the  insured  at  the  time  of  his 
death,  in  virtue  of  the  provisions  of  the  pol- 
icy with  reference  to  the  amount  for  which 
he  was  Insured,  above  quoted,  should  have 
been  classed  as  a  new  member,  and  the  or- 
der was  liable  to  bis  benefldary  for  only 
such  an  amount  as  would  have  been  payable 
in  case  of  a  member  dying  within  the  first 
12  months  after  the  date  of  his  policy.  We 
think,  therefore,  that  the  judgment  of  the 
trial  court  should  have  been  for  $300  Instead 
of  $500,  and  said  judgment  is  here  reformed 
so  as  to  award  a  recovery  for  appellee  in 
the  sum  of  $300. 

All  the  assignments  of  error  have  been 
carefully  examined  by  us,  but  with  the  ex- 
ception of  the  one  complaining  of  the  amount 
of  the  award  are  deemed  to  be  without  mer- 
it, and  are  overruled. 

The  Judgment  of  the  court  below  Is  accord- 
ingly reformed,  and,  as  reformed,  is  affirmed. 

Reformed  and  affirmed. 


«\=»For  other  easts  sss 


WITGHBR  v.  ADAMS.   (No.  648.) 
(Court  of  Civil  Appeals  of  Texas.  El  Paso. 
Jan.  11,  1917.) 

1.  Appeal  and  Ebbor  742(1)— Review— 
Compliance  with  Rule. 

Where  an  assignment  of  error  was  not  a 
proposition  in  itself,  and  was  not  followed  by  a 
proposition  or  statement,  under  rule  29  (142  S. 
W.  xii),  it  will  not  be  considered  upon  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  jj  3000;  Dec.  Dig.  <8=»742(1).] 

2.  Bbokbbs  <8=>88(2)— Action  fob  Compensa- 
tion —  Revocation  of  Authority  —  In- 
structed Verdict. 

In  an  action  for  commissions  upon  sale  of 
land  listed  with  plaintiff  by  defendant  but  sold 
by  the  latter,  where  the  uncontradicted  evi- 
dence showed  the  agency  to  have  been  terminat- 
ed in  good  faith  long  prior  to  the  sale,  the  de- 
fendant should  have  had  an  instructed  verdict. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  i  121;  Dec  Dig.  «=>88(2).] 

3.  Brokers  <8=»86(1)— Action  fob  Compensa- 
tion— Evidence. 

In  an  action  to  recover  commissions  for  sale 
of  land,  held,  that  evidence  did  not  sustain 
plaintiffs  allegation  that  defendant  agreed  to 
pay  commission  if  latter  sold  to  a  customer 
found  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  §§  117,  118;  Dec.  Dig.  <8=>86(l).i 

4.  Brokers  «J=»44— Revocation  of  Author- 
ity. 

A  defendant,  having  listed  property  for  sale 
with  plaintiff  for  no  particular  period,  could 
revoke  the  agency  and  sell  the  land  himself, 
without  incurring  liability,  provided  he  acted 
in  good  faith,  and  not  to  escape  payment  of  com- 
missions. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent. 
Dig.  I  45;  Dec.  Dig.  «=>44.] 

5.  Brokers  <s=»86(2)— Revocation  of  Au- 
thority—Good  Faith. 

In  an  action  for  commissions  for  sale  of 
land  listed  with  plaintiff  by  defendant,  held, 
that  evidence  did  not  show  bad  faith  in  defend- 
ant's revocation  of  the  agency.  ; 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent. 
Dig.  §§  117,  119;  Dec.  Dig.  «=>86(2).] 

6.  Trial  «=>252(16>— Action  for  Compensa- 
tion—Instructions— Quantum  Mebuit. 

In  an  action  to  recover  commissions  for  sale 
of  land,  where  there  was  no  evidence  of  the  rea- 
sonable value  of  the  agent's  services,  the  trial 
court  was  not  required  to  submit  the  issue  of 
quantum  meruit. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  606;  Dec  Dig.  «=>252(16).l 

Appeal  from  District  Court,  Midland  Coun- 
ty; S.  J.  Isaacks,  Judge. 

Suit  by  G.  W.  Adams  against  J.  E.  Wltcher. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed  and  remanded. 

Caldwell  &  Leaverton,  of  Midland,  for  ap- 
pellant. Gibos  &  Anderson,  of  Midland,  and 
E.  M.  Whitaker,  of  El  Paso,  for  appellee. 

HARPER,  C.  J.  G.  W.  Adams  brought 
this  suit  against  appellant,  J.  E.  Witcher,  to 
recover  5  per  cent  of  $20,280  upon  a  verbal 
contract  for  services  rendered  appellant  in 
the  sale  of  a  certain  ranch,  as  a  real  estate 
agent,  or  to  recover  what  his  services  were 
worth. 
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Plaintiff  alleged  that  about  the  1st  day 
of  October,  1614,  defendant  listed  his  ranch, 
consisting  of  several  sections  of  land,  with 
him  as  a  real  estate  broker  for  sale  at  the 
price  of  16.60  per  acre,  the  purchaser  to  as- 
sume the  balance  due  the  state  of  Texas  as 
purchase  money  of  about  $1.50  per  acre,  and 
that  at  the  same  time  defendant  agreed  to 
pay  plaintiff  for  his  services  in  procuring  a 
purchaser  for  said  lands  a  commission  of 
5  per  cent  If  sold  to  a  purchaser  procured 
by  the  plaintiff,  and  that,  pursuant  to  said 
contract,  he  secured  one  Hutt  as  a  purchaser 
and  induced  him  to  purchase  the  lands  at 
the  price  of  $20,280  and  the  assumption  of 
the  balance  due  the  state;  second,  that  If 
he  Is  mistaken  as  to  his  right  to  recover  6 
per  cent,  commission,  then  In  the  alternative 
that  defendant  in  October,  1014,  listed  the 
property  with  him  as  a  real  estate  broker  for 
sale,  that  pursuant  to  said  listing,  plaintiff 
procured  a  purchaser  and  brought  him  and 
defendant  together  as  buyer  and  seller,  and 
was  the  efficient  procuring  cause  of  the  sale 
above  mentioned,  and  that  he  was  entitled 
to  the  reasonable  value  thereof. 

Defendant  answered  by  general  exception, 
general  denial,  and  for  special  answer  plead- 
ed that,  If  plaintiff  was  ever  employed,  It  was 
not  for  a  definite  time,  that  It  was  terminated 
In  good  faith  long  prior  to  the  sale  and  ac- 
quiesced in  by  plaintiff,  and  that  the  sale,  as 
finally  made,  was  not  due  to  the  efforts  of 
the  plaintiff,  therefore  defendant  Is  not  lia- 
ble, etc 

Tried  with  a  jury,  and  resulted  in  a  ver- 
dict and  judgment  for  plaintiff  In  sum  of 
$1,014,  from  which  this  appeal  is  perfected. 

[1]  Assignment  designated  in  the  brief  as 
"first"  is  not  a  proposition  itself,  and  is  not 
followed  by  a  proposition  nor  statement; 
therefore  cannot  be  considered.  Rule  29 
(142  S.  W.  xli).  This  rule  also  requires  "the 
assignments  as  presented  in  the  brief  to  be 
numbered  from  first  to  last  in  their  consecu- 
tive order,"  and  this  provision  has  not  been 
observed  by  appellant  In  the  preparation  of 
his  brief. 

Since  we  have  concluded  that  the  plain- 
tiffs proof  does  not  sustain  the  allegations 
in  his  petition  essential  to  a  recovery,  the 
rule  in  this  respect  cannot  be  enforced. 

The  fifth: 

"That  the  verdict  of  the  Jury  and  the  judg- 
ment of  the  court  is  contrary  to  tbe  law  and  the 
evidence  in  this  cause,  because  the  uncontro- 
verted  evidence  shows  that  the  agency  of  tbe 
plaintiff  herein  was  terminated  in  good  faith 
long  prior  to  the  date  of  the  sale  of  said  prop- 
erty, and  that  the  defendant,  Witcher,  never 
renewed  the  negotiations  in  any  manner  with  the 
purchaser,  J.  E.  Hutt,  but  that  the  purchaser, 
J.  E.  Hutt,  of  his  own  motion,  began  the  nego- 
tiations with  the  defendant,  Witcher.  which 
afterward  resulted  in  the  sale  of  said  property, 
and  because  there  is  no  testimony  in  the  record 
showing  bad  faith  upon  the  part  of  the  defend- 
ant herein." 


[2]  The  propositions  were:  (a)  An  owner 
employing  a  broker  for  no  specified  term  may 
in  good  faith  terminate  the  agency  without 
becoming  liable  for  commissions;  (b)  the 
uncontradicted  evidence  showing  that  the 
agency  was  terminated  in  good  faith  long 
prior  to  the  sale,  defendant  should  nave  had 
an  Instructed  verdict. 

Findings  of  Facts. 

The  defendant  employed  plaintiff  as  his 

agent  and  agreed  In  the  event  of  a  sale  to  pay 
6  per  cent  commissions  on  the  amount  re- 
ceived for  the  lands. 

That  defendant  fixed  a  definite  price  for 
which  the  lands  were  to  be  sold. 

The  plaintiff  found  the  purchaser  and  be- 
gan negotiations  for  the  sale. 

[3]  That  afterwards,  before  sale  and  be- 
fore the  proposed  purchaser  agreed  to  the 
price  fixed  by  the  defendant,  the  agency  was 
revoked;  that  approximately  four  months 
after  the  agency  was  revoked  the  proposed 
purchaser  renewed  the  negotiations  with  de- 
fendant to  purchase  the  land,  and  without 
plaintiff  doing  anything  further  towards  af- 
fecting a  sale,  and  the  purchase  or  sale  was 
consummated  for  about  $160  less  than  the 
agent  was  authorized  to  sell  for.  The  de- 
fendant fixed  a  price  of  $0,000,  and  the  plain- 
tiff's purchaser  at  no  time  prior  to  the  rev- 
ocation of  agency  offered  more  than  $8,000. 
There  was  no  specified  time  agreed  upon  be- 
tween the  parties  within  which  the  agent 
should  effect  a  sale.  There  is  no  evidence  in 
the  record  to  sustain  plaintiff's  allegation 
that  defendant  agreed  in  any  event  to  pay 
the  commission  If  he  sold  to  the  customer 
found  by  plaintiff. 

[4]  The  appellee  could  revoke  the  agency 
under  these  facts  without  incurring  liability 
provided  he  acted  In  good  faith,  and  not  to 
escape  payment  of  the  commissions  earned. 
Neal  v.  Lehman,  11  Tex.  Civ.  App.  461,  34  S. 
W.  153 ;  Martin  v.  Jeffries,  172  S.  W.  148. 

[6]  We  think  there  is  no  evidence  in  this 
record  which  tends  to  prove  that  appellant 
acted  in  bad  faith  in  revoking  the  agency. 
There  is  no  merit  in  the  propositions  urged 
under  the  third  and  fourth  assignment* 

[8]  The  appellee  urges  as  cross-assignment 
that  the  court  should  have  given  bis  charge 
requested,  submitting  the  issue  of  quantum 
meruit.  The  proposition  is  without  merit, 
because,  to  require  the  trial  court  to  submit 
the  issue  made  by  the  pleadings,  there  must 
have  been  evidence  of  the  reasonable  value 
of  the  agent's  services,  and  none  Is  shown  in 
the  statement  of  facts.  Martin  v.  Jeffries, 
supra. 

For  the  reason  that  the  evidence  is  not 
sufficient  to  support  the  judgment  entered, 
the  cause  must  be  reversed  and  remanded  for 
a  new  trial. 
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WILLIAMS  v.  CARSON.  (No.  101.) 
(Supreme  Court  of  Arkansas.    Jan.  15,  1917.) 

1.  Partnership  #=>132— Authority  of  Part- 
ner—Private Agreement— Effect. 

One  dealing  with  a  partnership  will  not  be 
bound  by  any  private  agreement  of -the  part- 
ners as  to  the  authority  of  one  of  them,  unless 
he  was  aware  of  its  existence  and  was  advised 
by  the  partner  claiming  ita  protection  that  he 
would  not  be  bound  by  the  unauthorised  act  of 
his  partner. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  {  196  ;  Dec.  Dig.  «=>182.] 

2.  Trial  «=»253(3)  —  Instruction  —  Acts  of 
Partner— Ratification. 

In  replevin  of  property  traded  to  defendant 
by  plaintiffs  partner,  the  authority  of  the  part- 
ner being  in  issue,  an  instruction  ignoring  the 
question  of  ratification  by  delivery,  of  which 
there  was  evidence,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |  616;  Dec  Dig.  «=»2SS(3).] 

8.  Partnership  «=»157(1)— Act  of  Partner- 
Ratification. 
Where  a  partner  raised  no  objection  to  a 

trade  whereby  defendant  received  two  mules  and 

a  wagon,  until  the  check  for  part  of  the  money 

had  been  delivered,  he  ratified  the  trade,  and 

would  be  bound  by  it. 
[Ed.  Note.— For  other  cases,  see  Partnership, 

Cent.  Dig.  58  282,  285,  286,  288-291;  Dec. 

Dig.  «s»157(l).] 

4.  Trial  «=>194(9)— Instruction— Question 
of  Fact. 

In  replevin  for  two  mules  and  a  wagon,  trad- 
ed to  defendant  by  plaintiffs  partner,  whose 
authority  in  that  particular  was  in  issue,  where 
the  former  owner  testified  that  on  selling  the 
property  he  had  told  such  partner  that  he  would 
pay  on  a  debt  to  him  all  above  a  certain  amount 
he  could  get  plaintiff  to  pay  for  the  mules,  and 
that  he  sold  them  to  plaintiff,  and  such  partner 
testified  he  bought  them  for  the  firm,  an  instruc- 
tion that,  if  plaintiffs  partner,  in  the  sale  of  the 
mules  by  a  third  person  to  plaintiff,  acted  as 
sack  third  person's  agent,  it  tended  to  show 
that  no  partnership  existed,  was  erroneous,  as 
charging  the  Jury  upon  a  question  of  fact 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  fi  458,  456,  468 ;  Dec.  Dig.  «=194(9).] 

5.  Evidence  «=»S17(5)— Hearaat. 

Such  conversation  between  the  parties,  in 
the  absence  of  the  defendant,  was  inadmissible, 
except  to  contradict  plaintiffs  alleged  partner. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f  1178;  Dec.  Dig.  «=»317(5).] 

Appeal  from  Circuit  Court,  Sebastian 
County;  Paul  Little,  Judge. 

Replevin  by  Wid  Carson  against  Leon  A. 
Williams.  From  a  verdict  and  Judgment  of 
the  circuit  court  for  plaintiff,  on  appeal  from 
judgment  In  Justice  court  for  defendant,  de- 
fendant appeals.  Reversed,  and  cause  re- 
_  manded  for  new  trial. 

6.  C.  &  Joe  Hardin,  of  Ft  Smith,  for  ap- 
pellant A.  A.  McDonald  and  Holland  &  Hol- 
land, all  of  Ft  Smith,  for  appellee. 

SMITH,  J.  Appellee  was  the  plaintiff  in 
a  suit  in  replevin  to  recover  the  possession 


of  two  mules  and  a  wagon.  The  suit  was 
brought  in  the  court  of  a  justice  of  the  peace, 
where  there  was  a  verdict  for  the  defendant 
and  upon  an  appeal  and  trial  In  the  circuit 
court  there  was  a  verdict  for  the  plaintiff, 
and  this  appeal  has  been  prosecuted  from 
the  Judgment  pronounced  thereon. 

Appellee  and  one  Dolph  Lockridge  were 
partners,  and  one  of  the  principal  questions 
of  fact  presented  by  the  record  is  the  nature 
and  extent  of  the  partnership.  Appellee  ad- 
mits the  existence  of  this  partnership,  but 
says  it  was  confined  to  buying  and  selling 
cattle  solely;  while  Lockridge  testified  that 
the  partnership  was  not  thus  limited,  but 
also  included  an  agreement  to  buy  and  sell 
mules,  horses,  and  wagons.  It  Is  undisputed 
that  appellee  had  the  money  to  operate  ou 
and  was  to  furnish  it  for  that  purpose,  and 
that  Lockridge  was  to  do  the  trading,  and 
they  were  to  divide  any  profits  earned  equal- 
ly. Lockridge  traded  the  wagon  and  team 
in  controversy  to  appellant  for  other  proper- 
ty and  money,  and  testified  that  be  had  the 
authority  so  to  da  Appellee,  Canon,  testi- 
fied that  the  property  traded  to  appellant, 
Williams,  was  his  Individual  property,  and 
that  Lockridge  had  no  authority  to  trade 
it  Appellee  admitted,  however,  that  Lock- 
ridge called  him  over  the  telephone  and  ad- 
vised him  he  had  made  this  trade,  and  di- 
rected him  to  bring  the  mules  to  appellant's 
barn  by  10  a.  m.  the  following  morning,  and 
that  he  did  so;  that  shortly  after  his  arrival 
at  appellant's  barn  he  was  shown  two  mules 
and  a  horse  for  which  his  team  had  been 
traded,  and  was  told  that,  in  addition,  they 
were  to  get  $75  boot;  that  he  objected  to  the 
trade,  but  Lockridge  said  it  had  been  made, 
and  the  bookkeeper  gave  Lockridge  a  check 
for  the  $75,  but  he  told  appellant  he  did  not 
want  to  make  the  trade,  and  that  Lockridge 
was  his  partner  only  in  buying  and  selling 
cattle,  and  that  he  had  no  right  to  trade 
these  mules.  Appellant  refused  to  surrender 
the  mules  and  wagon,  and  this  suit  was 
brought 

[1-3]  A  number  of  instructions  were  given, 
and  among  others,  at  the  request  of  appellee, 
and  over  appellant's  objection  and  exception, 
instructions  numbered  2  and  5.  These  in- 
structions are  as  follows: 

"(2)  If  you  find  from  the  evidence  that  D.  C. 
Lockridge,  in  the  sale  by  Graham  to  Carson, 
acted  as  the  agent  of  Graham,  you  will  consider 
such  fact  as  tending  to  establish  the  fact  that 
no  partnership  existed  between  Lockridge  and 
Carson." 

"(5)  If  you  find  from  the  evidence  that  Lock- 
ridge and  Carson  were  partners,  but  that  the 
contract  of  partnership  was  that  no  trade  was 
to  be  made  by  one  without  the  consent  of  the 
other,  that  Carson  did  not  consent  to  the  trade, 
but  objected  to  it  to  the  defendant  or  his  agent 
at  or  before  its  consummation,  then  your  verdict 
should  be  for  the  plaintiff." 
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There  Is  testimony  that  a  completed  trade 
was  made  If  Lockrldge  bad  the  authority  to 
make  one;  but  it  Is  said  this  Instruction 
takes  into  consideration  a  private  agreement 
that  one  partner  should  not  trade  without 
the  consent  of  the  otber,  and  tells  the  Jury 
that,  if  there  was  such  an  agreement,  there 
was  no  trade,  if  appellee  did  not  consent  to 
it,  but  objected  before  its  consummation. 
We  think  this  instruction  is  erroneous.  It 
too  greatly  restricts  the  authority  of  Lock- 
ridge,  if  he  was  in  fact  a  partner.  One  deal- 
ing with  this  partnership  would  not  have 
been  bound  by  any  private  agreement  of  the 
partners,  unless  he  was  aware  of  its  exist- 
ence, and  was  advised  by  the  partner  who 
claimed  Its  protection  that  he  would  not  be 
bound  by  the  unauthorized  act  of  his  part- 
ner. This  instruction  does  not  so  declare  the 
law.  It  absolves  appellee  from  being  bound 
by  the  act  of  his  partner,  if  be  objected  to 
the  trade  before  Its  consummation,  even 
though  he  did  not  apprise  Williams  of  the 
existence  of  this  agreement,  and  did  not  tell 
him  that  he  would  not  be  bound  by  the  trade. 
See  Llndley  on  Partnership,  vol.  1,  p.  176; 
Dodson  v.  Baskln,  88  Ark.  417,  114  S.  W. 
022;  Buford  v.  Lewis,  87  Ark.  412,  112  S. 
W.  963;  Alley  v.  Bowen-Merrlll  Co.,  76  Ark. 
4,  88  S.  W.  838,  113  Am.  St  Rep.  73,  6  Ann. 
Cas.  127.  Moreover,  it  leaves  out  of  account 
the  question  of  ratification  by  delivery.  It 
is  true  another  instruction  given  at  appel- 
lant's request  correctly  declared  the  law  to 
be  that,  if  appellee  raised  no  objection  to  the 
trade  until  it  had  been  consummated  and 
the  check  for  the  $76  on  the  mules  and  horses 
had  been  delivered,  then  he  would  be  held  to 
have  ratified  the  trade  and  would  be  bound 
by  it;  but  the  instruction  set  out  authorises 
a  finding  for  the  plaintiff  (appellee)  without 
reference  to  this  question. 

[4,  5]  We  think,  also,  the  second  instruc- 
tion should  not  have  been  given.  The  Gra- 
ham referred  to  therein  testified  that,  in  the 
course  of  the  trade  in  which  appellee  acquir- 
ed the  property  subsequently  traded  to  ap- 
pellant, he  (Graham)  made  this  statement  to 
Lockrldge:  "I  will  pay  you  on  what  I  owe 
you  all  above  $275  you  can  get  Carson  to  pay 
me  for  the  mules."  Lockrldge  testified  that 
he  bought  the  mules  from  Carson  for  the 
benefit  of  bis  firm.  Graham  testified  that  he 
sold  them  to  Carson  alone.  The  instruction 
charges  the  Jury  upon  a  question  of  fact,  and 
relates  to  a  conversation  between  parties  had 
in  the  absence  of  appellant,  and  the  evidence 
itself  should  not  have  been  admitted  except 
for  the  purpose  of  contradicting  Lockrldge, 
If  it  became  material  to  do  so.  Fechheimer- 
Kief  er  Co.  v.  Kempner,  110  Ark.  486,  173  S. 
W.  179. 

For  the  errors  indicated,  the  Judgment  of 
tbe  court  below  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 


COFFMAN  et  al  v.  McKBJBJ  et  aL  (No.  71.) 
(Supreme  Court  of  Arkansas.    Jan.  1,  1917.) 

1.  Compromise  and  Settlement  <8=0(2)  — 
Consideration— Disputed  Claim. 

Where  persons  secured  an  option  on  coal 
lands  at  $10  an  acre,  and  certain  promoters 
contracted  to  organize  a  corporation  to  buy  such 
lands  from  them  at  $85  an  acre,  which  the  pro- 
moters proceeded  to  do,  and  thereafter,  upon 
dissatisfaction  among  stock  subscribers,  the  pro- 
moters sent  a  circular  letter  to  the  subscribers, 
stating  the  option  holders  had  agreed  that  if 
the  project  went  on,  and  if  the  lands  should  sell 
for  less  than  $35  an  acre,  such  subscribers 
should  be  first  repaid  in  preference  to  the  option 
holders'  stock,  such  letter,  upon  being  acted  on 
by  the  subscribers,  was  a  binding  obligation  of 
the  option  holders  and  promoters,  notwithstand- 
ing they  were  free  from  fraud  in  the  transac- 
tion, it  having  induced  the  parties  to  compro- 
mise their  differences  and  to  induce  other  per- 
sons to  subscribe  for  the  stock. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent.  Dig.  gg  36-38 ;  Dec  Dig. 
4£=>6(2).] 

2.  CORPORATIONS  4=930(1)— ACTS  OF  PROMOT- 
ERS— Authority  to  Represent  Other  Pro- 
moters. 

In  such  case,  the  action  of  the  promoters  in 
sending  out  the  circular  letter  was  within  the 
apparent  scope  of  their  authority,  and  therefore 
sufficient  to  bind  the  option  holders. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  g  97;  Dec.  Dig.  <S=»30(1).] 

3.  Corporations  «=>30(1>— Promoters'  Agree- 
ment— Construction. 

Such  preference  agreement  would  not  op- 
erate if  the  lands  sold  for  over  $35  an  acre,  al- 
though the  payment  of  the  corporation's  debts 
might  reduce  the  proceeds  to  less  than  $35  per 
acre. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |  97;  Dec.  Dig.  «=30U).] 

Appeal  from  Pulaski  Chancery  Court; 
Jno.  E.  Martlneau,  Chancellor. 

Action  by  Cnas.  McKee  and  others  against 
J.  W.  Coffman  and  others.  From  decree 
for  plaintiffs,  defendants  appeal  Reversed, 
with  directions. 

Appellees  Instituted  this  action  against 
appellants  in  tbe  chancery  court  to  have 
certain  shares  In  the  Arkansas  Anthracite 
Mining  Company,  a  domestic  corporation*, 
declared  to  be  preferred  over  the  stock  In 
that  corporation  held  by  appellants.  The 
material  facts  are  as  follows: 

In  the  early  part  of  1905,  and  for  some 
time  prior  thereto,  the  business  of  mining 
coal  was  in  a  very  prosperous  condition  In 
the  state  of  Arkansas.  This  was  especially 
true  as  to  the  Spadra  coal  fields  on  the 
north  side  of  the  Arkansas  River  In  John- 
son county,  Ark.,  and  which  were  situated 
on  and  near  the  Little  Rock  &  Ft  Smith 
Railroad.  The  coal  fields'  extended  across 
the  river  opposite  the  Spadra  coal  fields. 
There  was  no  railroad  on  the  south  side 
of  the  river,  and  coal  lands  could  not  be 
mined  successfully  unless  they  were  near  to 
a  railroad.  They  were  practically  value- 
less unless  so  situated.  In  anticipation  of 
a  railroad  being  constructed  on  the  south 
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side  of  the  Arkansas  river  through  these  coal 
fields  In  Logan  county,  Ark,  J.  W.  Coffman, 
G.  O.  Patterson,  Jas.  P.  Hoye,  William 
Brooks,  and  J.  E.  Nichols  secured  options 
on  between  25,000  and  30,000  acres  of  land 
underlaid  with  coal.  They  endeavored  to 
interest  Eastern  capitalists  In  their  venture; 
their  Intention  being  to  organize  a  corpora- 
tion and  sell  the  coal  lands  to  It  for  a  stipu- 
lated price.  They  Intended  to  secure  enough 
money  from  the  sale  of  stock  In  the  proposed 
corporation  to  pay  for  the  lands  on  which 
they  had  options  and  which  they  proposed 
to  sell  to  the  corporation  to  be  organized 
to  develop  them.  They  intended  to  sell  the 
lands  to  the  corporation  at  a  profit  and  re- 
ceive in  payment  therefor  stock  In  the  cor- 
poration. At  first  they  did  not  succeed  in 
interesting  any  capitalists  in  the  enterprise. 
In  the  early  part  of  1905,  William  Brooks 
approached  H.  L.  Remmel  about  organizing 
a  corporation  to  purchase  and  develop  the 
coal  lands.  Mr.  Remmel  consulted  Geo.  B. 
Rose,  an  attorney,  about  the  matter  and 
succeeded  in  getting  him  Interested  In  the 
proposition.  Coffman  and  his  associates  had 
secured  options  to  purchase  the  lands  at  an 
average  price  of  $10  per  acre.  After  some 
negotiations  the  option  holders  entered  into 
a  contract  with  Messrs.  Remmel  and  Rose, 
whereby  the  latter  were  to  organize  a  cor- 
poration which  would  purchase  the  lands 
from  them  at  $35  per  acre,  and  that  the  mon- 
ey received  from  subscribers  for  stock  in 
the  proposed  corporation  should  be  used  in 
paying  for  the  lands.  The  option  holders 
were  to  receive  shares  of  stock'  to  the 
amount  of  the  difference  between  $10  and 
$35  per  acre  on  the  number  of  acres  sold  to 
the  corporation;  this  being  the  profit  they 
would  make  in  the  transaction  without  de- 
ducting the  expenses  they  had  been  out  In 
securing  the  options.  They  agreed  to  trans- 
fer to  Messrs.  Remmel  and  Rose  $50,000 
of  their  stock  for  their  services  In  promoting 
and  organizing  the  corporation.  Messrs. 
Remmel  and  Rose  accepted  their  proposi- 
tion and  Immediately  proceeded  to  organize 
the  corporation.  Mr.  Remmel  subscribed  for 
$10,000  of  the  stock  to  be  paid  In  cash,  and 
Mr.  Rose  for  $15,000  to  be  paid  In  cash. 
Bemniel  succeeded  In  securing  the  friends 
of  himself  and  of  Mr.  Rose  to  subscribe  for 
a  large  amount  of  stock  for  cash.  The  pro- 
posed corporation  was  the  Arkansas  An- 
thracite Coal  Company.  In  order  that  the 
corporation  might  have  consistent  policies 
until  the  coal  lands  had  been  developed  and 
in  order  that  tho  rights  of  minority  stock- 
holders might  be  protected,  what  was  called 
a  stock  subscription  contract  was  prepared 
and  executed.  This  contract  provided  that 
all  stock  of  the  company  was  to  be  issued  to 
J.  W.  Coffman,  H.  L.  Remmel,  and  Geo.  B. 
Rose  as  trustees.  These  trustees  were  to 
bold  and  vote  all  the  stock  of  the  company, 
save  the  qualifying  shares  of  the  directors, 


for  the  period  of  15  years.  All  stock  cer- 
tificates held  in  trust  were  to  be  kept  in  safe 
deposit  vaults  in  the  Mercantile  Trust  Com- 
pany of  Little  Rock  In  a  box  specially  pro- 
vided for  that  purpose.  The  trustees  Issued 
certificates  to  the  stockholders  for  the 
amount  of  shares  of  stock  to  which  each 
shareholder  was  entitled.  After  securing  a 
large  number  of  subscribers  to  stock  in  the 
city  of  Little  Rock,  Mr.  Remmel  went  to  sev- 
eral Eastern  cities  to  secure  additional  cash 
subscribers  for  stock.  When  he  returned 
early  in  June,  1005,  he  found  that  a  num- 
ber of  the  subscribers  for  stock  had  become 
dissatisfied,  and  threatened  to  withdraw! 
from  the  corporation  unless  certain  demands 
were  acceded  to  by  the  option  holders  and 
Messrs.  Remmel  and  Rose.  Their  action  In 
this  respect  threatened  to  prevent  the  or- 
ganization of  the  corporation  until  the  op- 
tions on  the  land  had  expired,  or  at  least 
to  throw  serious  obstacles  in  the  way  of  its 
organization.  Hence  a  meeting  was  called 
of  all  the  Interested  parties,  which  was  held 
In  Little  Rock,  Ark.,  for  the  purpose  of  ad- 
justing the  differences  between  the  cash  sub- 
scribers of  the  stock  and  the  option  holders 
and  Messrs.  Remmel  and  Rose.  Various 
propositions  were  made  at  the  meeting  look- 
ing to  an  adjustment  of  their  differences, 
but  no  agreement  was  reached  between  the 
parties.  In  a  day  or  two  thereafter,  viz., 
on  June  15,  1905,  a  circular  letter  signed  by 
H.  L.  Remmel  and  Geo.  B.  Rose  was  ad- 
dressed to  the  cash  subscribers  to  the  stock 
of  the  Arkansas  Anthracite  Coal  Company 
and  mailed  to  each  of  them.  We  quote  from 
the  beginning  of  the  letter  the  following: 

"We  are  glad  to  tell  you  that  we  have  been 
able  to  procure  from  the  holders  of  options  the 
following  concessions: 

"June  12,  1905.  To  the  cash  subscribers  to 
the  stock  of  the  Arkansas  Anthracite  Company: 
It  has  been  suggested  that  if  the  10,000  acres 
which  you  contemplate  acquiring  should  be  sold 
for  less  than  $350,000,  we  would  still  make 
something  while  you  would  lose  money.  To 
show  our  confidence  in  the  enterprise,  we  agree 
that  if  you  will  go  on  and  acquire  9,000  or  more 
acres  of  the  land  under  our  options  and  said 
lands  should  sell  for  less  than  $35  per  acre,  yon 
may  first  be  repaid  all  the  money  that  you  pa; 
in  on  your  subscription,  leaving  only  the  residue 
to  us.3 

We  also  quote  from  the  circular  letter  as 
follows: 

"It  has  been  suggested  that  if  the  property 
were  sold  at  less  than  $35  per  acre,  we  would 
still  make  a  profit  on  our  investment,  by  reason 
of  the  stock  which  is  given  us  by  the  optioa 
holders  in  payment  for  our  services.  Such  an 
idea  had  not  occurred  to  us;  but  as  it  has  oc- 
curred to  others,  we  will  say  that  if  the  property 
is  sold  for  less  than  $35  an  acre,  you  will  first 
be  repaid  out  of  the  proceeds  of  the  sale  the 
sums  paid  in  by  you  before  anything  is  paid  us 
on  the  stock  received  by  us  from  the  option 
holders  for  our  services  aforesaid." 

The  circular  letter  had  the  effect  of  sat- 
isfying most  of  the  subscribers  of  the  stock 
who  had  already  signed  the  subscription  con- 
tract, and  it  also  succeeded  In  inducing  many 
others  to  subscribe. 


Digitized  by  Google 


401 


191  SOUTHWESTERN  REPORTER 


(Ark. 


Mr.  Rose  went  to  Logan  county,  where  the 
lands  were  situated,  and  spent  the  greater 
part  of  the  summer  of  1906  In  examining  the 
titles  to  the  lands  on  which  the  options  had 
been  secured,  and  did  a  great  deal  of  work 
In  perfecting  defective  titles.  Deeds  were 
finally  secured  to  about  15,000  acres  of  land 
underlaid  with  coal  from  three  to  five  feet 
thick.  The  fields  were  examined  by  a  com- 
petent mining  engineer,  who  estimated  the 
amount  of  coal  at  98,000,090  tons.  By  May, 
1913,  the  company  became  Indebted  in  the 
sum  of  near  $100,000  for  taxes,  interest,  and 
money  spent  in  developing  the  property.  The 
trustees  sent  out  a  circular  letter  calling 
upon  all  the  stockholders  to  pay  an  assess- 
ment to  take  care  of  current  expenses  such 
as  Interest  and  taxes.  The  stockholders  be- 
came dissatisfied,  and  a  meeting  was  called 
and  held  In  Little  Rock  on  July  8,  1918,  for 
the  purpose  of  discussing  the  condition  of 
the  corporation.  At  this  meeting  the  cash 
stockholders  learned  that  the  option  holders 
and  Messrs.  Remmel  and  Rose  were  deny- 
ing them  any  rights  under  the  circular  let- 
ter already  referred  to.  Ibis  suit  was  filed 
by  Chas.  McKee  for  himself  and  all  other 
cash  stockholders  asking  for  an  accounting 
and  the  recognition  and  enforcement  of  their 
rights  under  the  circular  letter  above  re- 
ferred to.  The  defendants  answered  and 
denied  liability  under  the  terms  of  the  cir- 
cular letter.  Before  the  decree  was  entered 
of  record,  all  the  stockholders  were  notified 
of  the  pendency  of  the  action  and  beanie  par- 
ties thereto.  On  June  6,  1916,  a  decree  was 
entered,  in  which  the  court  finds: 

"That  the  defendants  H.'  L.  Remmel  and  Geo. 
B.  Rose  were  employed  by  the  other  defendants 
to  raise  money  for  the  purchase  of  the  coal 
rights  in  the  lands  now  owned  by  the  defendant 
Arkansas  Anthracite  Coal  Company  by  the  sale 
of  stock  in  said  company,  which  employment 
was  accepted  and  said  stock  sold  to  plaintiffs 
and  others  upon  the  representations  that  the 
stockholders  of  said  company  who  paid  their 
money  for  the  stock  purchased  by  them,  and 
who  are  known  as  cash  stockholders  in  contra- 
distinction to  the  defendants,  who  are  known  as 
option  stockholders,  should  be  entitled  to  re- 
ceive from  the  proceeds  of  the  property  of  the 
company  the  amount  of  money  paid  in  by  them 
in  payment  of  stock  before  there  is  any  distribu- 
tion of  the  assets  of  the  company  among  the 
other  stockholders ;  that  plaintiffs  and  the  In- 
terveners hereinafter  named  paid  for  their  stock 
upon  the  representation  and  understanding  that 
their  stock  would  be  preferred  as  aforesaid; 
that  all  the  stock  of  said  company  was  issued  to 
three  trustees,  who  issued  to  the  plaintiffs,  de- 
fendants, interveners  and  others  trustees'  cer- 
tificates, evidencing  the  amount  of  stock  in  said 
company  to  which  each  of  them  is  entitled,  and 
that  no  difference  was  made  in  the  form  of  said 
trustees'  certificates  issued  to  the  so-called  cash 
stockholders  and  the  so-called  option  stockhold- 
ers."   »    •  • 

"It  is  farther  ordered,  adjudged  and  decreed 
that  the  foregoing  plaintiffs  and  interveners 
upon  payment  by  them  of  their  respective  share 
of  court  costs  and  of  said  solicitors'  fee  to  be 
fixed  by  the  court,  and  their  surrendering  their 
trustees'  certificates  to  be  stamped  as  herein- 
after described,  shall  have  and  recover  the 
amount  set  opposite  their  names  in  this  decree 
from  the  proceeds  of  the  property  of  said  com- 


pany before  there  Is  any  distribution  of  the  as- 
sets of  the  company  among  the  other  stockhold- 
ers: that  after  the  said  amounts  paid  in  by 
said  cash  stockholders  have  been  repaid  to  them, 
they  shall  receive  nothing  further  from  the  pro- 
ceeds of  said  company  until  the  par  value  of  all 
the  stock  has  been  paid  to  the  holders  of  all 
other  trustees'  certificates,  and  any  surplus  shall 
be  distributed  ratably  among  all  the  stock- 
holders." 

J.  W.  Coffman  and  the  other  option  hold- 
ers alone  have  appealed;  no  appeal  having 
been  taken  by  Messrs.  Remmel  and  Rose. 

Miles  A  Wade,  of  Little  Rock,  for  appel- 
lants. Rose,  Hemingway,  Cantrell,  Lough- 
borough &  Miles,  of  Little  Rock,  for  appellees. 

HART,  J.  (after  stating  the  facts  as  above). 
[1]  It  was  charged  and  la  now  claimed  by 
appellees  that  Remmel  was  guilty  of  making 
false  representations  to  Induce  appellees  to 
sign  their  subscription  contracts  for  stock 
in  the  company,  and  that  Rose  allowed  his 
name  to  be  used  in  connection  therewith. 
On  the  other  band  it  is  insisted  by  appellants 
that  there  Is  no  testimony  In  the  record  suf- 
ficient to  sustain  the  charges  of  fraud,  and 
that  there  was  no  consideration  for  the  cir- 
cular letter  sent  to  the  stockholders  by 
Messrs.  Remmel  and  Rose,  and  that  this  cir- 
cular letter  did  not  create  a  binding  obliga- 
tion upon  appellants  when  It  was  received 
and  the  terms  thereof  accepted  by  appellees. 
It  is  true  there  is  no  evidence  in  the  record 
to  show  that  either  Remmel  or  Rose  or  the 
option  holders  were  guilty  of  fraud;  but  it 
by  no  means  follows  that  the  circular  letter 
did  not  create  a  binding  obligation  on  the 
part  of  the  option  holders  and  Messrs.  Rem- 
mel and  Rose.  The  evidence  shows  that  in 
June,  1905,  serious  differences  arose  between 
the  cash  subscribers  of  stock  on  the  one  hand 
and  the  option  holders  and  Messrs.  Remmel 
and  Rose  on  the  other.  The  dissensions 
aroused  by  their  disagreements  Jeopardized 
the  formation  of  the  corporation,  and  In 
order  to  adjust  these  differences  the  circular 
letter  referred  to  was  mailed  to  each  one  of 
the  cash  subscribers  for  stock  by  Messrs. 
Remmel  and  Rose,  and  was  received  and  act- 
ed upon  by  the  cash  subscribers.  The  terms 
of  the  letter  were  accepted  by  the  cash  sub- 
scribers for  stock.  It  will  be  noted  that  the 
cash  subscribers  to  stock  had  charged  ap- 
pellants and  Messrs.  Remmel  and  Rose  with 
fraud,  and  were  claiming  that  they  were  re- 
leased from  any  further  obligations  to  pay 
their  subscriptions  for  stock.  This  circular 
letter  was  sent  out  In  an  effort  to  compromise 
their  differences  and  to  Induce  other  parties 
to  subscribe  for  stock,  and  did  accomplish 
that  purpose. 

In  Gardner  v.  Ward,  99  Ark.  588,  138  S, 
W.  981,  the  court  held  that  the  compromise 
of  a  disputed  claim  Is  a  sufficient  considera- 
tion to  uphold  the  terms  thereof,  even  though 
the  claim  be  without  merit  So,  too,  in  Fen- 
der v.  Helterbrandt,  101  Ark.  335,  142  S.  W. 
184,  the  court  held  that  the  compromise  of  a 
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disputed  claim  Is  a  sufficient  consideration  to 
support  an  express  promise,  although  there 
may  have  been  no  merit  or  foundation  for 
such  claim.  Again  in  S.  H.  Kress  Co.  v.  Mos- 
cowltz,  105  Ark.  688,  162  S.  W.  298,  It  was 
held  that  a  compromise  of  a  disputed  claim 
furnished  sufficient  consideration  to  uphold 
the  terms  of  a  contract.  Therefore  we  are 
of  the  opinion  that  the  circular  letter  when 
received,  its  terms  accepted  and  acted  upon 
by  the  subscribers  of  stock,  created  a  bind- 
ing obligation  on  the  part  of  the  option  hold- 
ers and  Messrs.  Remmel  and  Rose. 

[2,3]  Again  it  Is  contended  that  Messrs. 
Remmel  and  Rose  had  no  authority  to  send, 
out  the  circular  letter  and  to  bind  the  op- 
tion holders  by  its  terms.  We  think  the  rec- 
ord warranted  the  chancellor  in  finding  that 
they  did  hare  such  authority.  At  least  it 
clearly  shows  that  their  action  was  within 
the  apparent  scope  of  their  authority,  and 
this  was  sufficient  to  bind  appellants.  The 
decree  of  the  chancellor  is  right  to  the  ex- 
tent that  it  recognized  the  circular  letter  and 
the  acceptance  of  Its  terms  as  imposing  a 
binding  obligation  upon  appellants,  but  we 
think  the  court  erred  in  entering  a  decree 
against  appellants  in  favor  of  appellees  for 
specific  sums  set  opposite  the  name  of  the 
respective  appellees  regardless  of  the  debts 
of  the  company.  To  illustrate,  there  Is  a 
large  Indebtedness  against  the  corporation, 
and  all  its  assets  are  charged  with  its  pay- 
ment. The  corporation  has  something  over 
15,000  acres  of  coal  lands,  and  its  indebted- 
ness amounts  to  nearly  $100,000.  If  the  lands 
should  be  sold  for  $40  per  acre,  the  proceeds 
of  sale  would  have  to  be  applied  first  to  the 
payment  of  the  dents  of  the  corporation,  and 
this  would  absorb  something  more  than  $5 
per  acre  of  all  the  lands  owned  by  the  com- 
pany, and  the  remainder  amounting  to  about 
935  per  acre  on  all  the  lands  of  the  company 
would  be  required  to  pay  the  cash  subscrib- 
ers of  stock;  and  there  would  be  nothing 
left  for  the  option  holders.  This  would  be 
inequitable  and  contrary  to  the  terms  of  the 
agreement  The  agreement  contemplated 
that  If  the  lands  should  be  sold  for  more  than 
$35  per  acre,  that  the  option  holders  and 
Messrs.  Remmel  and  Rose  should  be  entitled 
to  share  ratably  in  the  distribution  of  the 
assets  of  the  company.  The  decree  of  the 
chancellor  makes  the  shares  of  stock  held  by 
the  option  holders  and  by  Messrs.  Kemmel 
and  Rose  under  their  agreement  with  the 
option  holders  bear  the  whole  indebtedness 
of  the  corporation.  This  was  error.  The 
shares  of  stock  owned  by  the  cash  subscrib- 
ers and  the  shares  issued  to  the  option  hold- 
ers and  to  Messrs.  Remmel  and  Rose  under 
their  agreement  with  the  option  holders 
should  bear  ratably  the  debts  of  the  company, 
and  the  balance  should  be  distributed  ratably 
between  them  if  the  lands  are  sold  for  more 
than  $35  per  acre.  For  instance,  If  the  debts 


of  the  company  amount  to  $100,000,  and  the 
coal  lands  of  the  company  comprising  some 
15,000  acres  are  sold  for  $40  per  acre,  and 
the  option  holders  and  Messrs.  Remmel  and 
Rose  under  their  contract  with  them  should 
own  51  per  cent,  of  the  shares  of  stock,  and 
the  cash  subscribers  should  own  49  per  cent, 
the  debts  would  have  to  be  paid  before  any 
distribution  of  assets  could  be  made,  and  of 
the  remainder,  the  option  holders  and  Messrs. 
Remmel  and  Rose  under  their  contract  with 
them  would  be  entitled  to  51  per  cent  and 
the  cash  subscribers  to  49  per  cent  In  this 
way  the  obligation  Imposed  by  the  terms  of 
the  circular  letter  would  be  upheld,  and  the 
assets  distributed  according  to  the  intention 
of  the  parties  as  expressed  by  the  terms  of 
the  circular  letter. 

From  the  views  we  have  expressed,  it 
follows  that  the  decree  should  be  reversed, 
with  directions  to  the  chancellor  to  render 
a  decree  in  accordance  with  this  opinion.  It 
is  so  ordered. 

PIERCE  OIL  CORP.  v.  CITY  OF  HOPE. 
(No.  74.) 

(Supreme  Court  of  Arkansas.  Jan.  1,  1917.) 

1.  Municipal  Corporations  <8=>593— Polioe 
Power— Ordinance  Regulating  Combusti- 
bles—Estoppel of  Municipality. 

A  municipality  is  not  estopped  from  passing 
an  ordinance  prohibiting  keeping  of  gasoline, 
etc.,  in  quantities,  within  300  feet  of  a  dwelling, 
etc.,  by  having  once  required  the  tanks  of  an 
oil  company  in  the  municipality  to  be  moved  to 
an  approved  site,  although  such  prior  removal 
was  attended  with  expense  to  the  oil  company. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1315 ;  Dec.  Dig.  <&=> 
593.] 

2.  Explosives  «=»3  —  Ordinance  Requlat- 
ino  Storing  of  Gasoline. 

Such  an  ordinance  is  authorised  by  Kirby's 
Dig.  JJ  5438,  5439,  authorizing  municipalities 
to  regulate  the  keeping  \>f  combustibles,  etc. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent  Dig.  |  1;  Dec.  Dig.  <6=»3.] 

3.  Municipal  Corporations  <s=»122(2)  —  Po- 
lice Power— Ordinances— Presumption  of 
Validity. 

The  action  of  a  council  in  passing  ordinances 
under  its  delegated  police  power  is  presumed  to 
be  legal,  until  the  contrary  is  made  to  appear. 

[Ed.  Note.— For  other  cases,  Bee  Municipal 
Corporations,  Cent.  Dig.  §5  284-286;  Dec.  Dig. 
«=»122(2).] 

4.  Municipal  Corporations  «=>63(2)— Ordi- 
nances—Review  by  Courts. 

Although  the  action  of  a  council  in  enacting 
ordinances  under  its  delegated  police  power  is 
subject  to  judicial  review,  yet  such  exercise  of 
its  discretion  may  be  set  aside  by  the  courts  only 
when  they  can  say  the  council  has  acted  in  an 
arbitrary  or  unreasonable  manner. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  IS  155,  1378;  Dec.  Dig. 
«=»63(2).] 

5.  Municipal  Corporations  <8= 595— Police 
Power  — Ordinance  Regulating  Storage 
of  Combustibles. 

A  municipality  is  not  deprived  of  its  power 
to  ordain  that  gasoline,  etc.,  shall  be  stored  in 
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a  certain  manner  by  tbe  fact  that  oil  companies 
affected  have  provided  facilities  which,  if  prop- 
erly used,  will  render  their  tanks  harmless;  a 
municipality  having  the  right  to  use  its  judg- 
ment as  to  the  amount  of  risk  involved. 

[Ed.  Note.— For  other  cases,  gee  Municipal 
Corporations,  Cent  Dig.  SI  1321,  1822;  Dec. 
Dig.  <S=>595.] 

6.  Evidence  <8=>5(2)— Judicial  Notice— Un- 
explained Explosions. 

The  court  may  take  judicial  notice  of  the 
fact  that  disastrous  explosions  have  occurred  for 
which  no  satisfactory  explanations  have  ever 
been  offered. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  4;  Dec  Dig.  <8=>5(2).] 

7.  Municipal  Corporations  ©=»122(2)— Ordi- 
nance—Review  by  Courts— Presumption 
of  Validity. 

Every  intendment  is  to  be  made  in  favor  of 
the  lawfulness  of  the  exercise  of  municipal  pow- 
er making  regulations  to  promote  the  public 
health  and  safety,  it  not  being  the  province  of 
the  courts,  except  in  clear  cases,  to  interfere 
with  the  exercise  of  the  power  reposed  by  law  in 
municipal  corporations  for  the  protection  of  lo- 
cal rights  and  the  health  and  welfare  of  the  peo- 
ple of  tbe  community. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ii  284-286 ;  Dec.  Dig. 
<S=»122(2).] 

Appeal  from  Hempstead  Chancery  Court; 
Jas.  D.  Shaver,  Chancellor. 

Suit  by  the  Pierce  Oil  Corporation  against 
City  of  Hope.  From  decree  for  defendant, 
plaintiff  appeals.  Affirmed. 

Rose,  Hemingway,  Cantrell,  Loughborough 
&  Miles,  of  Little  Rock,  for  appellant  O. 
A.  Graves,  of  Hope,  for  appellee. 

SMITH,  J.  This  Is  a  suit  In  equity 
brought  by  appellant  to  enjoin  the  enforce- 
ment of  an  ordinance  of  the  city  of  Hope; 
it  being  contended  by  appellant  that  the  or- 
dinance evidences  a  wrongful  exercise  of 
the  police  powers  of  that  municipality.  A 
general  demurrer  to  the  complaint  was  sus- 
tained, and  this  appe*al  questions  the  suffi- 
ciency of  said  complaint  and  demurrer. 

The  material  allegations  of  the  complaint 
are  as  follows:  That  appellant  Is  a  business 
corporation  engaged  in  selling  gasoline  and 
oil,  and  for  a  great  many  years  has  owned 
and  used  storage  tanks  in  the  town  of  Hope 
in  connection  with  the  sale  of  Its  products; 
that  tbe  tanks  were  once  moved  at  the  re- 
quest of  the  town  authorities,  and  "their 
location  was  fixed  to  meet  the  wishes  of  the 
city  officials  and  the  people  of  the  town  gen- 
erally"; that  the  tanks  are  so  constructed 
with  dome  vents  for  the  escape  of  gas  that 
an  explosion  is  impossible,  and  that  in  case 
of  fire  "the  only  combustion  would  be  the 
gas  which  escaped  from  them,  and  such  fire 
would  not  be  sufficient  to  spread  to  any  build- 
ings that  are  now  in  the  neighborhood  of  or 
adjacent  to  the  tanks,"  and  that  the  presence 
of  these  tanks  in  no  way  endangers  any  oth- 
er building  or  structures  in  the  city  of  Hope, 
and  that  in  transferring  the  products  from 
the  railroad  cars  to  tbe  tanks  such  products 


pass  through  valves  and  pipes  and  are  never 
exposed;  that  said  tanks  are  a  necessary 
adjunct  to  the  conduct  of  appellant's  busi- 
ness in  selling  petroleum  products  in  Hope 
and  vicinity,  and  that  appellant  knows  of 
no  available  location  within  the  city  of  Hope 
at  which  tanks  could  be  erected  and  oil 
stored  without  violating  the  terms  of. said 
ordinance,  and  if  said  ordinance  is  enforced 
appellant  will  be  compelled  to  move  its  tanks 
at  a  cost  of  $800  and  suffer  a  severe  loss  in 
the  daily  sale  of  its  products  as  well  as 
lose  a  most  valuable  lease  which  it  now  has 
for  a  nominal  sum.  There  was  also  an  al- 
legation that  the  ordinance  was  violative  of 
the  Constitution  of  this  state  and  in  con- 
travention of  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States,  and 
that  its  enforcement  would  deprive  it  of  its 
property  without  due  process  of  law. 

The  ordinance  so  sought  to  bo  enjoined 
prohibited  the  keeping  of  gasoline  or  any 
of  the  other  products  of  petroleum,  or  any 
other  inflammable  or  explosive  oil,  gas,  or 
substance,  within  300  feet  of  any  dwelling 
house,  storeroom,  or  other  like  structure, 
within  the  corporate  limits  of  said  city,  in 
a  quantity  greater  than  60  gallons  at  one 
time,  with  a  proviso  that  under  ground  tanks 
would  be  permitted  to  carry  not  to  exceed 
600  gallons  at  one  time.  Tbe  violation  of 
the  ordinance  was  made  a  misdemeanor,  and 
a  flne  of  not  less  than  $26  nor  more  than 
$500  was  prescribed  for  each  violation  of  its 
provisions. 

[1]  It  is  argued  for  the  reversal  of  the 
decree  below  that  the  ordinance  is  arbitrary, 
unnecessary,  and  unreasonable,  and  that  no 
authority  for  its  enactment  has  been  con- 
ferred, or  could  be  conferred,  by  the  Legisla- 
ture upon  the  councils  of  the  cities  and  towns 
of  the  state.  The  allegation  that  the  tanks 
were  once  moved  at  the  request  of  the  town 
authorities  and  "their  location  was  fixed 
to  meet  the  wishes  of  the  city  officials  and 
the  people  of  the  town  generally"  is  not 
clear  as  to  the  manner  in  which  the  town 
authorities  made  the  request  for  the  removal 
of  the  tanks.  But,  assuming  even  that  it 
was  done  by  ordinance,  that  fact  would  not 
estop  the  city  from  passing  the  ordinance 
here  under  consideration  if  the  city  other- 
wise has  the  power  to  do  so.  In  the  case  of 
Davenport  v.  City  of  Richmond,  81  Va.  636, 
59  Am.  Rep.  694,  the  Supreme  Court  of  that 
state  held  that  an  ordinance  requiring  the 
removal  of  powder  magazines  from  a  city 
is  valid,  although  the  city  had  sold  the  sites 
to  the  owners  for  the  purpose  of  erecting 
such  magazines.  In  this  case  it  was  said: 

"However  difficult  it  may  be,  if  it  is  possible 
at  all,  to  exactly  define  the  limits  of  that  power 
[the  police  power],  there  is  no  doubt  that  it  ex- 
tends to  the  protection  of  the  lives,  health,  mor- 
als, and  safety  of  all  persons  in  the  community, 
and  that  it  cannot  by  contract  or  otherwise,  be 
parted  with  by  a  municipal  corporation  to  which 
it  may  be  delegated." 
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in  support  of  Its  decision  that  a  nranici- 1 
pal  corporation  cannot,  by  contract,  abridge 
Its  legislative  powers,  the  court  quoted  with 
approval  from  the  case  of  Presbyterian 
Church  v.  Mayor,  eta,  of  New  York,  6  Cow. 
(N.  X.)  688,  the  following  statement  of  the 
law: 

"The  defendants  are  a  corporation.  •  *  * 
They  are  considered  a  person  In  law  within  the 
scope  of  their  corporate  powers;  and  are  sub' 
ject  to  the  same  liabilities,  and  entitled  to  the 
same  remedies  for  the  violation  of  contracts  as 
natural  persons.  They  are  also  clothed,  •  •  • 
with  legislative  powers ;  and,  in  the  capacity  of 
a  local  legislature,  are  particularly  charged  with 
the  care  of  public  morals  and  the  public  health 
within  their  own  jurisdiction. 

"In  ascertaining  their  rights  and  liabilities  as 
a  corporation,  or  as  an  individual,  we  must  not 
consider  their  legislative  character.  They  had 
no  power,  as  a  party,  to  make  a  contract  which 
should  control  or  embarrass  their  legislative 
powers  and  duties.  Their  enactments,  in  their 
legislative  capacity,  are  to  have  the  same' effect 
upon  their  individual  acts,  as  upon  those  of  any 
other  persons,  or  the  public  at  large,  and  no  oth- 
er effect. 

"The  liability  of  the  defendants,  therefore,  up- 
on the  covenant  in  question,  must  be  the  same 
as  if  it  had  been  entered  into  by  an  individual; 
and  the  effect  of  the  by-law  upon  it  the  same 
as  if  that  by-law  had  been  an  act  of  the  state 
Legislature.  It  is  expressly  authorized  by  the 
Legislature;  and  whether  it  be  their  act  or  an 
act  of  the  local  •  •  •  legislature  makes  no 
difference." 

[2]  Section  5438  of  Klrby's  Digest  confers 
authority  upon  municipal  corporations  "to 
prevent  Injury  or  annoyance  within  the  lim- 
its of  the  corporation,  from  anything  danger- 
ous, offensive  or  unhealthy,"  and  "to  regulate 
the  keeping  and  transportation  of  gunpowder, 
dynamite,  and  other  combustibles,  and  to  pro- 
vide or  license  magazines  for  the  same." 

Section  6439  gives  power  "to  make  regula- 
tions for  the  purpose  of  guarding  against  ac- 
cidents by  fire." 

We  think  these  sections  afford  authority 
for  the  ordinance  In  question. 

[3, 4]  It  must  be,  and  is,  conceded  that  the 
action  of  the  council  In  passing  ordinances 
of  this  character  Is  presumed  to  be  legal  un- 
til the  contrary  Is  made  to  appear,  and  while 
the  action  of  the  council  Is  subject  to  judi- 
cial review,  yet,  in  so  far  as  a  discretion 
abides  as  to  the  manner  and  extent  of  the  use 
of  the  power  conferred  by  the  statute,  that 
discretion  is  to  be  exercised  by  the  council 
to  which  the  power  is  conferred,  and  not 
by  the  court  which  reviews  its  action,  and 
the  courts  may  set  aside  the  action  of  the 
council  only  when  they  can  say  that  the  coun- 
cil has  acted  in  an  arbitrary  or  unreason- 
able manner. 

[5,  ■]  It  may  be  true  that  appellant  has 
provided  the  facilities  which,  If  properly  and 


I  carefully  used,  will  render  their  tanks  harm- 
less; but  this  is  also  probably  true  of  any 
other  explosive  or  inflammable  substance. 
But  It  Is  a  matter  of  which  we  may  take  Ju- 
dicial notice  that  disastrous  explosions  have 
occurred  for  which  no  satisfactory  explana- 
tions have  ever  been  offered.  The  unexpect- 
ed happens.  Some  simple  precaution  was 
omitted.  The  city  has  the  right  to  enact 
proper  ordinances  to  control  such  contingen- 
cies. 

In  the  case  of  Standard  Oil  Go.  v.  City  of 
Danville,  199  111.  50,  64  N.  E.  1110,  the  Su- 
preme Court  of  Illinois  sustained  an  ordi- 
nance of  the  city  of  Danville  prohibiting  the 
keeping  of  explosive  oils  within  1,000  feet  of 
any  dwelling,  storeroom,  etc,  or  other  like 
structure,  In  a  quantity  greater  than  6  bar- 
rels of  60  gallons  each.  It  was  contended 
there,  as  here,  that  the  plant  was  harmless, 
that  the  houses  within  the  prohibited  dis- 
tance had  been  erected  after  the  plant  Itself 
had  been  erected,  and  that  the  ordinance  was 
unreasonable  and  void.  Disposing  of  these 
contentions,  the  Supreme  Court  of  Illinois 
said: 

"The  fact  that  the  greater  number  of  resi- 
dences, business  houses,  etc.,  now  within  1,000 
feet  of  the  plant  of  the  appellant  company  were 
built  after  the  plant  had  been  located  at  its 
present  site  does  not  entitle  the  appellant  com- 
pany to  insist  that  it  has  become  vested  with 
the  right  to  continue  to  operate  its  plant,  and 
keep  on  storage  the  Inflammable,  explosive,  and 
offensive  oils,  liquids,  and  substances  specified  in 
the  ordinance.  The  health,  safety,  and  comfort 
of  the  people  are  the  controlling  considerations, 
and  prescriptive  rights  to  endanger  either  can- 
not be  acquired.  As  the  limits  of  the  inhabit- 
able parts  of  cities  extend,  establishments  that 
endanger  the  health,  safety,  or  comfort  of  the 
population  of  such  extended  portion  of  the  city, 
and  become  nuisances,  may  be  required  to  be  re- 
moved to  other  localities.  Powder  Co.  v.  Tear- 
ney,  131  HI.  322,  23  N.  E.  389,  TLB.  A.  262, 
19  Am.  St  Rep.  34." 

See,  also,  In  re  Mcintosh,  211  N.  X.  265, 
105  N.  E.  414,  L.  B.  A.  1915D,  603. 

[7]  Every  Intendment  is  to  be  made  In  fa- 
vor of  the  lawfulness  of  the  exercise  of  mu- 
nicipal power  making  regulations  to  promote 
the  public  health  and  safety,  and  It  is  not 
the  province  of  the  courts,  except  In  clear 
cases,  to  interfere  with  the  exercise  of  the 
power  reposed  by  law  In  municipal  corpora- 
tions for  the  protection  of  local  rights  and 
the  health  and  welfare  of  the  people  of  the 
community.  Dobbins  v.  Los  Angeles,  195  U. 
S.  223,  25  Sup.  Ct  18,  49  L.  Ed.  169;  Drey- 
fus v.  Boone,  88  Ark.  360,  114  S.  W.  718. 
And  when  this  is  done  with  the  ordinance  In 
question  we  are  unable  to  pronounce  it  void, 
and  the  decree  of  the  court  below  sustaining 
the  demurrer  Is  therefore  affirmed. 
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HATES  et  al.  HARGUS  et  aL  (No.  68.) 
(Supreme  Court  of  Arkansas.    Jan.  1,  1917.) 

1.  Appeal  and  Error  <g=»281(l)— Presenta- 
tion  or  Questions—  New  Trial. 

Where  there  is  no  motion  for  new  trial,  the 
Supreme  Court  can  only  correct  such  errors  as 
appear  in  the  record  proper  or  judgment  roll. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1650-1661,  3281;  Dec  Dig. 
<S=>281(1).] 

2.  executoes  and  administrators  «j=>510(7) 
— ■ Accounting — Record—  Sufficiency. 

Where  the  record  showed  that  an  "inventory 
of  the  estate  of  decedent  was  presented  to  the 
court  for  examination,"  and  further  that  the 
administrator  charged  himself  with  his  account 
current  "to  amount  of  inventory,"  it  was  suffi- 
cient to  show  that  an  inventory  was  filed. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §  2248;  Dec. 
Dig.  <S=»610(7).] 

3.  Executors  and  Administrators  <8=510 
(9)— Final  Accounting— Orders— Appeal 
—Presumption. 

On  appeal  from  the  final  order  settling  the 
accounts  of  an  administrator,  it  must  be  pre- 
sumed that  the  court  heard  evidence  and  upon 
sufficient  showing  made  every  finding  of  fact 
necessary  to  sustain  the  Judgment 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators, '  Cent  Dig.  I  2250 ;  Dec. 
Dig.  «=>510(9).] 

4.  Executors  and  Administrators  ej=>510(9) 
—Final  Accounting  —  Orders  —  Appeal— 
Presumption. 

Where  the  order  on  a  final  accounting  of  an 
administrator  recited  that  required  affidavits 
showing  propriety  of  items  charged  bad  been 
filed,  the  mere  absence  of  the  affidavits  from 
the  record  does  not  overcome  the  presumption  in 
favor  of  the  finding  of  the  court  that  the  order 
requiring  the  affidavits  had  been  complied  with. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  g  2250;  Dec. 
Dig.  <g=>510(9).] 

Appeal  from  Circuit  Court,  Fulton  Coun- 
ty; J.  B.  Baker,  Judge. 

Proceedings  in  the  matter  of  the  estate  of 
Mrs.  Catherine  Hargus  for  revocation  of 
letters  of  administration  Issued  to  Frank 
Hargus,  brought  by  Charley  Hayes  and 
others  against  said  Frank  Hargus  and 
others.  From  a  Judgment  approving  and 
confirming  an  account  current  and  judgment 
in  favor  of  the  estate  against  Frank  Hargus 
and  another,  the  petitioners  except  and  ap- 
peal. Affirmed. 

On  the  20th  day  of  June,  1911,  Mrs.  Cath- 
erine Hargus  died,  leaving  two  sets  of  chil- 
dren, three  by  her  husband,  Hargus,  and  sev- 
eral children  by  her  former  husband,  Hayes. 
She  owned  a  valuable  estate  consisting  of 
real  estate  and  personal  property.  Frank 
Hargus  was  appointed  administrator  of  her 
estate.  He  moved  out  of  the  state  without 
administering  the  estate  of  which  he  was 
appointed  administrator.  The  Hayes  heirs 
filed  their  petition  in  the  probate  court,  mak- 
ing the  Hargus  children  defendants,  setting 
up  that  Frank  Hargus  had  moved  out  of  the 
state  without  filing  an  inventory  or  settling 
with  the  estate,  and  asking  that  his  letters 


of  administration  be  revoked,  and  that  an- 
other person  be  appointed  administrator; 
that  Frank  Hargus  be  required  to  file  a  com- 
plete inventory,  and  to  make  proper  show- 
ing to  the  administrator  succeeding  him. 

The  probate  court  finding  the  facts  set  up 
in  the  petition  to  be  true  revoked  the  letters 
of  Frank  Hargus  and  ordered  O.  M.  Ca- 
ruthers,  the  sheriff  of  Fulton  county,  as  pub- 
lic administrator,  to  take  possession  of  the 
entire  estate  and  to  render  a  full  and  com- 
plete inventory  of  same  at  the  next  term  of 
court  At  the  next  term  of  the  court  the 
record  of  the  probate  court  shows  that  "the 
first  and  final  account  current"  of  Frank 
Hargus,  administrator,  was  presented  and 
was  continued  for  exceptions  till  the  next 
term.  The  record  also  shows  that  at  this 
same  term  "was  presented  to  the  court  for 
examination  the  Inventory  of  the  estate  of 
Catherine  Hargus,  deceased,"  and  that,  too, 
"was  continued  for  exception  until  the  next 
term."  At  the  next  term  exceptions  were 
filed  to  the  report  of  the  public  administrator 
setting  up  that  he  had  not  taken  charge  of 
certain  personal  property  and  real  estate  be- 
longing to  the  estate  of  Catherine  Hargus. 
The  court  found  that  the  administrator  had 
"failed  to  get  possession  and  accounting  of 
certain  property  real  and  personal,  designat- 
ing and  describing  it  The  court  at  this 
term  sustained  the  exceptions  to  the  report 
and  ordered  the  administrator  to  "proceed 
to  take  charge  of  all  the  aforesaid  property 
and  to  make  report  of  same  at  the  next  regu- 
lar term."  At  the  next  term  among  other 
orders  made  was  one  directing  Frank  Hargus 
within  20  days  to  file  with  the  public  admin- 
istrator an  Itemized  list  of  all  property  he 
took  possession  of  and  showing  what  dis- 
position he  had  made  thereof,  and  other  or- 
ders directing  the  public  administrator  to 
make  distribution  of  certain  sums  in  bis 
hands.  The  order  concluded  by  directing 
him  not  to  attempt  in  any  way  to  take  pos- 
session of  any  real  estate.  The  next  term 
shows  the  filing  of  what  Is  termed  the  first 
and  final  account  current  of  Frank  Hargus 
administrator,  in  which  he  charges  himself 
with  amount  of  inventory  $1,965.68  and  cred- 
its himself  with  various  amounts  paid  out 
for  the  estate  showing  after  a  restatement 
by  the  court  of  the  amount  of  credits  enter- 
ed by  order  of  the  court,  $1,736.72,  leaving  a 
balance  of  $228.96  which  he  paid  over  to  the 
administrator  in  succession  taking  his  re- 
ceipt therefor,  and  the  first  and  final  account 
as  thus  stated  was  continued  for  exceptions. 
The  next  term  the  petitioners  filed  excep- 
tions to  this  so-called  account  current  of 
Frank  Hargus,  setting  out  at  length  and 
specifically  wherein  the  petitioners  claimed 
it  was  defective  and  incomplete  and  conclud- 
ing with  a  prayer  asking  a  rule  on  Frank 
Hargus  to  make  a  "full  and  complete  show- 
ing of  every  item  of  the  estate  and  the  dis- 
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position  of  the  same  In  the  same  sense  and 
to  the  same  end  as  If  the  estate  had  been 
properly  administered."  The  record  of  the 
next  term  shows  that  the  court  heard  the 
exceptions  to  the  "first  and  final  settlement 
of  Frank  Hargos  as  administrator  of  the 
estate  of  Catherine  Hargus,  deceased,"  and, 
"after  bearing  the  evidence  of  witnesses  ad- 
duced orally  at  the  bar  of  the  court,"  found 
that  tne  account  should  be  restated,  and  that 
the  account,  after  being ,  restated,  showed 
a  balance  of  $228.96  In  the  hands  of  Frank 
Hargus;  that  the  account  as  thus  restated 
was  approved,  and  the  administrator,  Frank 
Hargos,  was  to  be  discharged  from  further 
liability  as  administrator  after  he  had  paid 
the  above  sum  to  his  successor  In  adminis- 
tration. The  record  of  this  term  also  shows 
that  Caru there  presented  an  Inventory  and 
first  account  current  showing  that  after 
charging  himself  with  the  amount  received 
of  the  estate  of  Catherine  Hargus  and  credit- 
ing himself  with  the  amounts  paid  out,  he 
had  a  balance  In  his  hands  of  $612.17.  Ex- 
ceptions were  filed  to  this  account  current, 
and  It  was  continued  till  the  next  term. 

After  this  Oaruthers  filed  his  final  account 
current,  which  by  the  Judgment  of  the  pro- 
bate court  was  confirmed  and  approved,  and 
on  appeal  the  circuit  court  rendered  the  judg- 
ment from  which  this  appeal  comes,  which 
recites  in  part  as  follows: 

"On  this  day  this  cause  coming  on  to  be  heard 
and  by  leave  of  the  court  granted,  the  plaintiff 
filed  exceptions  to  the  account  current  herein." 

Then  follows  a  recital  showing  that  certain 
motions  were  made  and  overruled.  Then  the 
record  continues  as  follows: 

"Whereupon  the  cause  was  submitted  upon  the 
account  current  of  Frank  Hargus,  a  former  ad- 
ministrator of  the  estate  of  Catherine  Hargus, 
deceased,  plaintiff's  exceptions  thereto,  and  the 
vouchers  exhibited  to  the  said  account  current 
and  the  record  and  evidence  as  to  their  validity 
and  correctness." 

Then  follows  recitals  of  particulars  In 
which  the  court  corrected  the  account  cur- 
rent, amounting  In  the  aggregate  to  the  sum 
of  $14.00.  The  court  approved  and  confirm- 
ed the  account  current  with  this  exception, 
and  rendered  Judgment  in  favor  of  the  estate 
against  Frank  and  Abner  Hargus  for  such 
amount.  The  appellants,  the  Hayes  heirs, 
excepted  and  prosecute  this  appeal. 

J.  M.  Burrow,  of  Mammoth  Spring,  for  ap- 
pellants. Lehman  Kay,  of  Salem,  for  appel- 
lees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  There  was  no  motion  for  new  trial 
and  no  bill  of  exceptions.  The  cause  "was 
submitted  upon  the  account  current  of  Frank 
Hargus,  plaintiff's  exceptions  thereto,  and 
the  vouchers  exhibited  to  said  account  cur- 
rent, and  the  record  and  evidence  as  to  their 
validity  and  correctness." 

In  London  v.  McGehee,  Trustee,  191  8.  W. 
10,  we  said: 


"The  uniform  holding  of  this  court  Is  that, 
where  the  record  shows  that  the  cause  was  heard 
upon  oral  testimony,  and  that  testimony  bas  not 
been  brought  into  the  record  by  the  bill  of  ex- 
ceptions, this  court  will  presume,  on  appeal,  in 
favor  of  the  finding  and  Judgment  of  the  trial 
court,  that  every  fact  necessary  to  sustain  the 
judgment  was  proved,  where  evidence  adduced 
at  the  proper  time  would  have  justified  the 
court's  ruling." 

See,  also,  Bassham  v.  Railway  Co.,  68 
Ark.  399-101,  24  S.  W.  1071,  and  cases  cited. 

[1]  Where  there  is  no  motion  for  new  trial, 
we  can  only  correct  such  errors  as  appear  in 
the  record  proper  or  Judgment  roll.  Williams 
v.  State,  47  Ark.  230,  1  S.  W.  149;  Percifull 
and  Wife  v.  Piatt,  86  Ark.  456-461.  Any  er- 
ror apparent  upon  the  face  of  this  record, 
considering  the  entire  proceedings  of  the 
probate  court  as  part  of  the  Judgment  roll 
or  record  proper,  could  have  been  cured  by 
evidence  introduced  at  the  proper  time. 

U-4]  The  probate  court  had  Jurisdiction  of 
the  subject-matter  and  of  the  parties  here 
sought  to  be  made  liable  for  the  alleged  ir- 
regular and  illegal  administration  of  the  es- 
tate of  Catherine  Hargus,  and  had  power  to 
enter  such  orders  and  judgments  after  hear- 
ing the  evidence  Introduced  as  would  fully 
protect  the  Interests  of  those  in  the  estate. 
The  record  shows  that  the  probate  court 
heard  the  exceptions  to  the  "first  and  final 
account  current  of  Frank  Hargus,  and  after 
hearing  the  evidence  of  witnesses  adduced 
orally  at  the  bar  of  the  court"  found  a  cer- 
tain balance  due  by  htm  to  the  estate.  The 
circuit  court  on  appeal  likewise  heard  the  ex- 
ceptions on  the  record  and  evidence  and 
rendered  its  judgment  Appellants  contend 
that  no  inventory  was  ever  filed  by  Frank 
Hargus,  but  the  record  shows  that  an  "inven- 
tory of  the  estate  of  Catherine  Hargus  was 
presented  to  the  court  for  examination,"  and 
the  record  further  shows  that  Frank  Hargus 
charged  himself  in  his  account  current  "to 
amount  of  Inventory  $1,965.68."  These  record 
entries,  taken  together,  were  sufficient  to  show 
that  the  Inventory  was  filed  by  Hargus,  but,  if 
not,  It  would  be  presumed  that  the  court  found 
from  the  oral  evidence  that  such  Inventory 
was  filed  by  Hargus,  and  that  the  court  before 
rendering  final  judgment  became  possessed  of 
all  the  facts  showing  what  the  Inventory 
contained  or  should  have  contained,  and  bas- 
ed its  judgment  upon  such  facts.  Another 
contention  of  appellants  is  that  the  claims 
against  the  estate  were  not  authenticated  as 
the  law  requires.  But  again  the  probate 
court  and  the  circuit  court,  having  heard  the 
evidence  pertaining  to  these  claims,  must  be 
presumed  to  have  found  that  such  of  them  as 
they  approved  In  the  account  current  of  Har- 
gus were  just  and  correct,  presented  for 
probate  In  apt  time,  and  should  have  been 
allowed  and  paid,  even  though  they  had  not 
been  duly  authenticated  in  the  first  Instance. 
The  record  shows  that  the  circuit  court  re- 
manded the  cause  to  the  probate  court  to 
have  Frank  Hargus  restate  his  account  and 
to  submit  affidavits  from  the  parties  whose 
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claims  against  the  estate  he  bad  paid,  and 
the  record  of  the  probate  court  recites  that 
"Frank  Bargus  has  complied  with  the  said 
order  of  the  circuit  court,"  and  the  record  of 
the  circuit  court  recites  that  Frank  Hargus 
did  procure  and  attach  to  all  of  said  Touchers 
the  required  affidavit,  and  presented  the  same 
to  the  probate  court,"  except  for  the  amount 
wherein  it  entered  lodgment  against  him. 
Appellants  say  that  the  affidavits  brought 
before  the  probate  court  and  the  circuit  court 
on  appeal  showed  that  he  had  only  furnished 
affidavits  covering  $455.28,  whereas  he  should 
under  the  order  of  the  circuit  court  nave 
furnished  affidavits  covering  the  entire 
amount  of  $1,214.25  that  bad  been  found  by 
the  circuit  court  to  be  due  by  Hargus  to  the 
estate  when  it  first  ordered  the  cause  remand- 
ed for  restatement  of  his  account.  But  here 
again  the  findings  of  tne  probate  and  circuit 
courts  that  Hargus  had  complied  with  the 
orders  of  the  court  cannot  be  overcome  by 
the  mere  absence  of  some  of  the  affidavits 
from  the  record.  The  presumption  must  be 
indulged  that  the  finding  of  the  court  that 
Hargus  had  complied  with  its  order  is  cor- 
rect, in  the  absence  of  a  bill  of  exceptions  or 
a  recital  in  the  Judgment  itself  showing  that 
only  the  affidavits  set  forth  in  the  transcript 
were  considered.  The  other  contentions  of 
Appellant  cannot  be  sustained  for  the  same 
reason. 

The  appellants  have  not  shown  by  the  rec- 
ord lodged  In  this  court  any  errors  for  which 
the  Judgment  of  the  circuit  court  should 
be  reversed,  and  it  is  therefore  affirmed. 


ARKADELPHIA  MILLING  CO.  v.  BOARD 
OF  EQUALIZATION  OF  CLARK 
COUNTY.   (No.  17.) 

(Supreme  Court  of  Arkansas.    Dec  4,  1916.) 

Taxation  «= 276— Place  of  Taxation— Do- 
mestic Cobporations—  Statute. 
Where  Kirby's  Dig.  §  6936,  as  amended  by 
Act  May  29,  1907  (Laws  1907,  p.  1225),  makes 
no  provision  that  a  domestic  corporation  shall 
disclose  the  situa  of  its  personal  property  for 
taxation  except  to  show  in  what  county  it  is  lo- 
cated, and  no  method  of  assessment  is  provided, 
its  personal  property  outside  of  the  city,  but 
within  the  county,  of  domicile,  is  to  be  assessed 
at  the  place  of  domicile,  following  the  common- 
law  rule,  and  Kirby's  Dig.  }  6904  (Laws  1883,  p. 
218.  §  17),  fixing  the  actual  situs  of  all  personal 
property  as  place  of  taxation  does  not  govern. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §8  453,  466-468;  Dec.  Dig.  «=»276.] 

Appeal  from  Circuit  Court,  Clark  County; 
Geo.  R.  Haynle,  Judge. 

Action  by  the  Board  of  Equalization  of 
Clark  County  against  the  Arkadelpbla  Mill- 
ing Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

McMillan  ft  McMillan,  of  Arkadelpbla,  for 
appellant  J.  H.  ft  D.  H.  Crawford,  of 
Arkadelpbla,  for  appellee. 


McCULLOCH,  C.  J.  Appellant  la  a  domes- 
tic corporation  domiciled  in  the  city  of 
Arkadelpbla,  but  part  of  its  manufacturing 
business  is  conducted  outside  of  the  city  lim- 
its, and  it  owns  personal  property  outside 
of  those  limits.  The  only  question  presented 
on  this  appeal  is  whether  the  tangible  per- 
sonal property  of  appellant  corporation 
should  be  assessed  for  taxation  at  the  place 
of  its  domicile,  Inside  of  the  city  limits,  re- 
gardless of  the  situs  of  the  property  .in  oth- 
er portions  of  the  county,  or  whether  it 
should  be  assessed  outside  of  the  city  limits 
and  in  the  school  district  where  situated. 

Counsel  for  appellant  relies  upon  section 
17  of  the  general  revenue  act  of  1883  (page 
218),  which  was  brought  forward  Into  Klr- 
by's Digest  as  section  6904,  as  fixing  the 
actual  situs  of  tangible  personal  property 
of  a  corporation,  like  that  of  an  individual, 
as  the  place  for  taxation.  That  section  reads 
as  follows: 

"Sec.  17.  Every  person  required  to  list  proper- 
ty on  behalf  of  others,  shall  list  it  in  the  same 
township  or  school  district  in  which  he  would 
bo  required  by  law  to  list  if  such  property  was 
bis  own,  but  he  shall  list  it  separately  from  his 
own,  specifying  in  each  case  the  name  of  the 
person,  estate,  company  or  corporation  to  whom 
it  belongs ;  and  all  real  property  and  merchants 
and  manufacturer's  stock,  and  all  the  articles 
mentioned  in  section  twenty  (20)  of  this  act, 
and  all  personal  property,  farms,  and  real  prop- 
erty, not  in  towns,  shall  be  returned  for  taxa- 
tion and  taxed  in  the  township,  city,  or  town,  or 
school  district  in  which  it  is  situated  (all  shares 
of  stock  in  any  national  bank  located  in  this 
state,  whether  held  and  owned  by  residents  or 
nonresidents  of  this  state,  shall  be  listed  for  tax- 
ation and  taxed  in  the  city,  town,  township  or 
school  district  in  which  the  bank  is  located),  and 
all  other  personal  property,  moneys,  credits,  or 
effects,  shall  be  entered  for  taxation  in  the  town- 
ship, school  district  city  or  town  in  which  the 
person  to  be  charged  with  the  taxes  thereon  re- 
sided at  the  time  of  listing  the  same  by  the  as- 
sessor, if  the  person  resides  in  the  county  in 
which  such  property,  moneys  and  effects  were 
listed,  if  not,  then  such  property,  moneys  and 
effects  shall  be  entered  for  taxation  and  taxed  in 
the  town,  township  or  school  district  where  it 
was  situate  when  listed." 

On  the  other  hand,  counsel  for  appellee 
contends  that  the  section  Just  quoted  has  no 
application  to  the  assessment  of  a  domestic 
corporation,  which  is  controlled  by  another 
provision  of  the  statute  (section  6936  of  Klr- 
by's Digest),  and  has  been  construed  by  this 
court  in  the  case  of  Harris  Lumber  Co.  v. 
Grandstaff,  78  Ark.  187,  95  S.  W.  772,  as 
fixing  the  situs  of  tangible  corporate  proper- 
ty for  taxation  purposes  at  the  place  of  the 
domicile  of  the  corporation  Itself.  We  are 
of  the  opinion  that  the  contention  of  the  ap- 
pellee Is  correct,  and  that  the  property  was 
properly  assessed  at  the  place  of  the  domicile 
of  the  •  corporation.  It  is  true  that  in  the 
Grandstaff  Case  the  court  only  passed  upon 
the  question  of  the  right  to  assess  tangible 
property  of  a  corporation  in  a  county  other 
than  the  domicile  of  the  corporation,  and 
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that  decision  only  went  to  the  extent  of  hold- 
ing that  the  assessment  must  be  In  the  coun- 
ty of  the  domicile,  but  the  reasoning  adopted 
by  the  court  in  reaching  that  conclusion  was 
that  the  statute  made  no  provision  for  dis- 
closing the  situs  of  the  property,  and  re- 
quired the  corporation  to  furnish  a  list  of 
its  personal  property,  which  necessarily 
meant  that  it  was  to  be  assessed  at  the  place 
of  the  domicile. 

The  statute  there  construed  was  subse- 
quently amended  so  as  to  provide  for  the 
assessment  of  property  of  a  corporation  In 
the  county  where  the  property  Is  situated, 
but  when  that  statute  is  considered  It  makes 
It  plainer  that,  so  far  as  the  properly  In 
the  county  of  the  domicile  of  the  corporation 
is  concerned,  it  is  still  to  be  assessed  at  the 
place  of  domicile,  and  not  In  other  portions 
of  the  county  where  the  property  is  situated. 
Section  6936  was  amended  by  the  act  of  May 
29,  1807  (page  1225),  by  adding  to  the  fifth 
subdivision  the  words  "and  shall  also  show 
In  what  county  such  property  Is  situated." 


Another  section  was  also  added  which  re- 
quires the  assessor  of  the  county  of  the 
domicile  to  make  a  list  of  all  personal  prop- 
erty located  In  other  counties  and  to  certify 
the  same  to  the  assessor  of  the  county  in 
which  such  property  Is  located.  There  is 
nothing  said  In  the  statute,  as  thus  amended, 
about  any  requirements  for  specification  of 
the  exact  location  of  the  property  in  the 
county.  The  only  requirement  is  that  the 
county  shall  be  specified.  So  this  leaves  the 
statute  without  any  requirement  for  informa- 
tion to  the  assessor  of  the  particular  loca- 
tion of  the  property,  and  it  follows  from 
the  reasoning  of  the  Orandstaff  Case,  supra, 
that,  as  this  Is  the  only  method  of  assess- 
ment pointed  out;  It  was  intended  by  the 
framers  of  our  statute  to  follow  the  old  com- 
mon-law maxim  that  movable  things  follow 
the  person,  and  assess  all  the  property  in  the 
county  of  the  corporation's  domicile  at  the 
place  of  Its  domicile. 

The  circuit  court  so  decided,  and  the 
judgment  la  therefore  affirmed. 
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STATE  ex  rel.  WATTS  ENGINEERING  CO. 
t.  PURLIO  SERVICE  COMMISSION. 
(No.  19006.) 

(Supreme  Court  of  Missouri.    In  Banc.  Dee. 
80,  1918.   Rehearing  Denied 
Jan.  17, 1917.) 

1.  Gas  <8=>14(1>— Order  Regulating  Rates- 
Reasonableness. 

In  a  city's  proceeding  before  the  Public 
Service  Commission  against  a  manufacturer  and 
distributor  of  gas,  the  evidence  tended  to  show 
an  exorbitant  rate  for  gas  in  the  city,  and  that 
a  reduction  in  rates  would  increase  the  sales 
or  consumption.  Held,  that  an  order  of  the 
commission  fixing  lower  rates  for  the  gas  com- 
pany temporarily,  merely  to  make  a  test,  that 
the  real  question  of  a  reasonable  rate  might  be 
ultimately  determined,  the  order  leaving. that 
open,  was  not  unreasonable. 

[Ed.  Note.— For  other  cases,  see  Gas,  Cent 
Dig.  S  10;  Dec.  Dig.  <B=>14(1).] 

2.  Gab  (©=14(1)  —  Regulating  Rates— Evi- 
dence. 

In  proceedings  by  a  city  against  a  gas  com- 
pany before  the  Public  Service  Commission,  the 
fact  that  other  cities  of  similar  population  were 
procuring  gas  at  a  much  less  rate  than  defend- 
ant company  charged  was  some  evidence  of  the 
fact  that  its  rates  were  unreasonable. 

[Ed.  Note.— For  other  cases,  see  Gas,  Cent 
Dig.  $  10;  Dec.  Dig.  <S=»14(1).] 

Woodson,  Bond,  and  Walker,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Cole  County; 
J.  G.  Slate,  Judge. 

Writ  of  review  by  the  State,  on  the  rela- 
tion of  the  Watt*  Engineering  Company, 
against  the  Public  Service  Commission  of 
Missouri.  From  a  judgment  against  relator, 
it  appeals.  Judgment  affirmed. 

This  proceeding  was  instituted  by  the  city 
of  Columbia  by  filing  a  complaint  with  the 
Public  Service  Commission  against  the  Watts 
Engineering  Company,  a  manufacturer,  dis- 
tributor, and  seller  of  gas  in  said  city.  The 
complaint  charged  that  the  company's  rates 
charged  for  gas  to  consumers  were  "exces- 
sive, exorbitant,  and  unreasonable,"  and 
asked  that  the  same  be  reduced  "to  such 
amount  as  the  commission  shall  deem  reason- 
able and  just"  In  due  time  the  company 
filed  Its  answer  denying  the  allegations  of 
the  complaint.  Thereafter,  at  the  time  the 
cause  was  set  for  hearing,  each  party  In- 
troduced evidence  before  the  commission. 

The  evidence  Introduced  by  the  complain- 
ant was  to  the  following  effect: 

That  the  rates  charged  by  other  gas  com- 
panies In  the  cities  of  this  state,  as  com- 
pared with  the  rates  complained  of,  were 
lower.  These  rates  were  ascertained  by  a 
study  of  the  schedules  of  rates  of  gas  util- 
ities' of  this  state,  required  by  law  to  be 
filed  In  the  office  of  the  commission.  The 
cities  considered  in  this  statement  are  Boon- 
vine,  Brookfield,  Cape  Girardeau,  Chllllcothe, 
Clinton,  Columbia,  Excelsior  Springs,  Hanni- 
bal, Independence,  Jefferson  City,  Kirksville, 
Lexington,  Louisiana,  Marshall,  Mexico, 
Moberly,  Oak  Grove,  Rich  Hill,  Springfield, 


Sedalla,  St  Charles,  St  Joseph,  St  Louis, 
and  Kansas  City. 

Witness  Sheppard,  a  city  councilman  of 
Columbia,  testified  that  the  rate  for  gas  In 
Columbia  was  higher  than  similar  rates  in 
all  of  these  24  cities,  with  the  exception  of 
Oak  Grove,  which  had  only  a  total  population 
of  641,  and  In  which  a  more  expensive  kind 
of  gas  was  manufactured;  that  only  one 
city  (Gape  Girardeau)  of  the  24  had  as  high 
a  minimum  charge  per  month  for  gas  aa 
Columbia. 

The  appellant  objected  to  a  comparison  of 
the  rates  of  some  of  these  cities  with  the 
rates  in  Columbia  for  the  reason  that  in 
said  cities  the  same  company  owned  both 
the  gas  and  electric  plants,  whereas  In  Col- 
umbia the  electric  plant  was  owned  by  the 
municipality.  This  objection  was  overruled, 
and  exceptions'  duly  saved.  The  commission 
ascertained  the  rates  in  existence  in  the 
cities  of  Brookfield,  Kirksville,  St  Charles, 
Hannibal,  and  Independence,  in  all  of  which 
the  gas  utilities  were  operated  independently 
of  the  electric  utilities.  The  results  of  its 
findings  of  these  rates  and  comparison  with 
those  of  appellant  at  Columbia  are  shown  by 
the  following  table: 

Comparative   Rates   of  Utilities,   Furnishing  Qas 
Service  Only,  Operating  in  Missouri  in  Cities  of 
Size  Comparable  with  Columbia. 
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It  further  appeared  from  the  evidence  that 
the  cost  of  coal  at  Columbia  was  less  than 
the  average  market  price  in  the  state,  be- 
cause of  competing  railroads;  that  the  char- 
acter of  the  ground  at  Columbia  was  not 
such  as  to  make  the  construction  of  the  plant 
more  expensive  than  other  cities,  since  the 
mains  could  be  laid  without  cutting  through 
rock,  as  was  the  case  at  Hannibal;  that 
Columbia  was  a  city  of  much  wealth,  with 
several  schools  and  colleges,  including  the 
State  University;  that  the  E.  W.  Stephens 
Publishing  Company  and  other  industries 
were  there  located.  The  evidence  showed 
that  the  University  and  the  E.  W.  Stephens- 
Publishing  Company  were  permanent  cus- 
tomers of  appellant  and  together  consumed 
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folly  one-fourth  of  appellant's  product;  that 
the  demand  by  the  University  was  Increas- 
ing rapidly;  that  the  company  has  In  Its 
plant  at  Columbia  three  separate  equipments 
for  the  manufacture  of  gas:  First,  a  water 
gag  equipment  in  duplicate  of  ample  size 
to  supply  the  present  requirements  and  an 
increase  to  approximately  double  these  re- 
quirements. This  equipment  is  the  only  part 
of  appellant's  gas  producing  plant  in  use 
at  this  time.  Second,  a  coal  gas  equipment 
of  vertical  coal  gas  retorts  of  such  size  as  to 
easily  care  tor  the  present  requirements. 
This  equipment  has  not  been  used  by  appel- 
lant for  a  number  of  years.  Third,  a  still 
older  coal  gas  equipment,  capable  of  caring 
for  the  present  requirements,  but  too  small 
to  be  relied  on.  This  equipment  Is  likewise 
not  in  use. 

Mr.  Babb,  witness  for  complainant,  testi- 
fied that  be  delayed  putting  gas  into  bis 
house  for  two  years  on  account  of  the  high 
rates  and  the  high  minimum  charge  of  $1 
per  month.  He  also  testified  that  in  his 
opinion  the  lowering  of  the  rate  and  the 
minimum  charge  per  month  would  material- 
ly increase  the  number  of  consumers. 

J.  A.  Stewart,  witness  for  complainant, 
testified  that  there  would  unquestionably  be 
a  much  greater  number  of  customers  if  the 
gas  rate  was  lowered.  This  witness  further 
testified  that  the  appellant  company  would 
not  supply  gas  to  a  new  addition  In  Colum- 
bia, and  witness  was  compelled  to  lay  his 
own  mains  in  this  addition,  though  there 
were  from  40  to  60  consumers  in  the  addition, 
and  prospects  of  a  greater  number;  that 
after  witness  put  In  his  own  mains  appel- 
lant furnished  gas  to  consumers  at  its  reg- 
ular rates,  to  wit,  a  net  rate  of  $1.75  to  con- 
sumers using  less  than  10,000  cubic  feet. 

Witness  W.  J.  Sheppard,  for  complainant, 
testified  that  the  reduction  of  rates  at  Colum- 
bia would,  in  bis  opinion,  materially  Increase 
the  business  of  appellant. 

The  total  value  of  the  appellant's  property, 
tangible  and  intangible,  used  in  the  service 
of  the  public  in  the  production,  manufac- 
ture, and  sale  of  gas  at  Columbia,  was  $77,- 
000.  In  determining  this  value,  the  commis- 
sion excluded  the  value  of  the  coal  gas  equip- 
ment, since  it  appeared  that  it  was  not  in 
use,  and  had  not  been  used  since  the  water 
gas  equipment  was  installed,  and  since  it 
appeared  that  the  water  gas  equipment  was 
more  than  ample  for  the  present  require- 
ments, and  all  probable  future  requirements' 
of  Columbia.  A  net  return  of  7.5  per  cent, 
on  appellant's  Investment  was  found  by  the 
commission  to  be  fair  and  reasonable.  An 
allowance  of  3  per  cent,  as  a  reasonable  al- 
lowance for  surplus  and  contingencies  was 
made,  as  is  required  by  law.  The  average 
annual  operating  expense  of  appellant's 
plant  for  the  last  five  years  was  found  to 
be  $15,803.  , 

The  evidence  for  the  defendant'  mowed, 
in  substance,  the  following  facts:  T 


The  defendant  offered  evidence  showing 
the  value  of  the  property  of  the  Columbia 
gas  works;  also  the  annual  receipts  and 
operating  expenses  of  the  business  for  the 
last  five  years.  It  also  appeared  from  de- 
fendant's testimony  that  It  owned  about  12 
miles  of  gas  mains,  and  that,  in  addition, 
there  were  about  3  miles  of  mains  laid  by 
private  enterprise  to  serve  an  outlying  resi- 
dence district  recently  developed  for  the 
purpose  of  real  estate  speculation,  and  that 
defendant  furnished  gas  through  these  also, 
making  a  total  of  15  miles  of  mains  in 
Columbia. 

It  further  appeared  that  defendant  had 
made  special  efforts  several  times  in  the  last 
few  years  to  develop  and  increase  the  con- 
sumption of  gas.  It  also  appeared  that  de- 
fendant was  operating  In  competition,  so  far 
as  the  lighting  business  was  concerned,  with 
a  municipal  electric  light  plant  belonging 
to  complainant.  It  further  appeared  that 
defendant  sells  approximately  11,000,000  cub- 
ic feet  of  gas  per  annum,  of  which  about  one- 
fourth  is  sold  to  two  consumers,  the  State 
University  and  Stephens  Publishing  Com- 
pany; that  the  rates  charged  for  gas  by  de- 
fendant are  $1.75  net  per  1,000  cubic  feet 
per  month,  and  $1.60  net  per  1,000  cubic  feet 
to  those  using  over  10,000  cubic  feet  per 
month;  that  the  State  University  and  the 
Stephens  Publishing  Company  were  the  only 
consumers  which  used  sufficient  gas  to  obtain 
the  rate  of  $1.60  per  1,000  cubic  feet 

It  further  appeared  from  the  testimony  of 
Mr.  W.  H.  Judge,  who  became  manager  of 
the  gas  plant  of  defendant  in  1893,  that  when 
he  took  charge  the  rate  for  gas  was  $2.70 
net  per  1,000  cubic  feet;  that  some  time 
after  he  took  charge  he  reduced  the  rate  for 
fuel  gas  to  $1.50  per  1,000  cubic  feet,  but  the 
rate  for  gas  for  illuminating  purposes  re- 
mained at  $2.70  net  per  1,000  cubic  feet  until 
1907.  It  appeared  from  the  testimony  that 
in  1907  the  rates  for  gas  were  changed  from 
$2.70  for  illuminating  purposes  and  $1.50 
for  fuel  to  the  present  rates,  $1.75  net  to 
consumers  using  less  than  10,000  cubic  feet 
per  month  and  $1.60  for  consumers .  using 
more  than  10,000  cubic  feet  per  month,  that 
the  reduction  in  the  price  of  fuel  gas  from 
$2.70  to  $1.50,  made  about  1895,  resulted  In 
a  substantial  increase  in  the  number  of  con- 
sumers of  gas  for  fuel  purposes,  but  that  the 
reduction  made  in  1907,  from  $2.70  to  $1.75 
per  1,000  cubic  feet,  did  not  result  in  any 
substantial  Increase,  either  in  the  number 
of  consumers  or  in  the  amount  of  gas  sold. 

After  complainant  and  defendant  had  in- 
troduced their  evidence  in  the  case,  the  com- 
mission had  its  engineer  make  an  inventory 
and  appraisal  of  the  property  of  the  com- 
pany, and  upon  this  appraisal  the  commission 
has  fixed  the  value  of  the  property  of  de- 
fendant used  In  the  service  of  the  public  at 
$77,000.  The  defendant's  coal  gas  plants 
were  worth  an  additional  sum  of  $10,124, 
which  was  by  the  commission  disallowed  In 
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fixing  Its  rates.  The  testimony  showed  that 
the  plant  is  In  first-class  condition,  the  qual- 
ity of  gas  produced  very  good,  and  the  serv- 
ice generally  satisfactory. 

The  commission,  in  deciding  this  case, 
found,  as.  stated  above,  that  the  value  of 
the  property  of  the  Columbia  gas  works  up- 
on which  relator  Is  entitled  to  earn  a  return 
is  $77,000,  that  relator  is  entitled  to  8  per 
cent,  of  the  value  of  the  property  for  sur- 
plus and  contingencies  each  year  (deprecia- 
tion fund),  and  that  relator  Is  entitled  to  a 
net  return  on  its  investment  of  not  less  than 
7.5  per  cent,  making  thus  a  total  return 
which  relator  is  entitled  to  earn  of  10.5 
per  cent,  on  a  valuation  of  $77,000  or  $8,085. 

It  further  appeared  that  the  entire  force 
employed  in  the  operation  of  the  gas  works 
consisted  of  only  six  persons,  including  the 
president;  that  the  president  received  a  sal- 
ary of  $1,000  per  annum;  the  general  man- 
ager, who  was  also  bookkeeper,  collector,  and 
entire  office  force,  received  a  salary  of  $2,- 
000  per  annum ;  and  that  the  other  four  per- 
sons on  the  pay  roll  constituted  the  me- 
chanical and  laboring  force  of  the  plant  It 
further  showed  that  for  some  time  past,  by 
reason  of  the  exorbitantly  high  rates  charged 
for  insurance,  the  company  had  carried  its 
own  insurance  risk;  that  the  cost  of  Insur- 
ance, if  paid  to  an  Insurance  company,  would 
be  $431  per  annum;  that  the  average  re- 
ceipts of  the  company  for  the  past  five  years 
had  been  $21,385.88  per  annum,  and  that  the 
average  operating  expense  for  the  last  five 
years  has  been  $16,803  per  annum,  making 
the  annual  average  net  Income  for  the  past 
five  years  $4,583.83. 

The  commission  found  from  the  evidence 
before  it  that  the  rates  charged  by  appellant 
for  gas  were  $1.75  net  per  1,000  cubic  feet 
for  consumers  using  less  than  10,000  cubic 
feet  and  $1.60  net  per  1,000  cubic  feet  for 
consumers  using  more  than  10,000  cubic  feet 
(The  meaning  of  the  term  "net  gas  rate,"  as 
used  in  this  brief,  is  the  rate  after  deduc- 
tion of  amount  allowed  for  prompt  payment 
from  the  gross  rate.)  Appellant  made  a 
minimum  charge  of  $1  per  month  to  all  con- 
sumers using  600  cubic  feet  or  less. 

By  the  order  of  the  commission,  entered 
after  a  consideration  of  the  evidence  before 
it  appellant's  rates  were  fixed  as  follows: 
For  the  first  10,000  cubic  feet  per  month  a 
net  rate  of  $1.35  per  1,000  cubic  feet;  for 
all  in  excess  of  10,000  cubic  feet  per  month 
a  net  rate  of  $1.25  per  1,000  cubic  feet,  with 
a  minimum  monthly  charge  of  75  cents. 

After  the  decision  and  order  of  the  com- 
mission made  in  this  case  on  February  8, 
1915,  the  defendant  therein  filed  its  motion 
for  rehearing,  which  in  due  course  was  over- 
ruled. Thereupon  the  defendant  therein,  re- 
lator herein,  applied  to  the  circuit  court  of 
Cole  county  for  a  writ  of  review,  assigning 
numerous  reasons  therefor.  The  trial  in  the 
circuit  court  resulted  in  a  finding  and  judg- 
ment against  the  company  and  an  affirmance 


of  the  Order  of  the  commission.  From  that 
judgment  the  company  appealed  to  this  court. 

It  is  important,  however,  that  the  order  of 
the  commission  be  set  out  As  to  the  rates 
fixed,  the  foregoing  sufficiently  outlines  the 
order,  but  the  important  part  of  the  order 
(so  far  as  a  determination  of  this  contro- 
versy is  concerned)  reads: 

"Order  6.  That  defendant  Watts  Engineerinc 
Company,  keep  true  and  correct  records  of  its 
total  gross  income  and  total  gross  operating  ex- 
penses from  month  to  month  and  file  a  monthlj 
sheet  with  the  commission,  duly  verified  by  its 
secretary  and  treasurer,  setting  forth  fully  such 
income  and  operating  expenses,  said  reports  to 
begin  April  1,  1915,  and  continue  until  other- 
wise ordered  by  the  commission. 

"Order  7.  That  the  commission  hereby  retains 
jurisdiction  of  this  case  and  reserves  the  right 
to  modify  the  above-named  rates  at  any  time  on 
its  own  motion,  and  that  complainant  or  defend- 
ant shall  be  at  liberty  at  any  time  after  an  ac- 
tual test  of  the  rates  fixed  herein  has  been  made 
to  apply  to  the  commission  by  motion  or  supple- 
mental petition,  upon  such  proof  as  either  may 
desire,  and  upon  reasonable  notice  to  said  com- 
plainant or  defendant  for  a  modification  or  revi- 
sion of  the  rates  herein  prescribed,  if  found  to 
be  unreasonable  or  unjust  to  the  public  or  said 
defendant,  or  shall  fail  to  provide  a  fair  and  just 
return  on  the  fair  present  value  of  defendant's 
property  as  fixed  herein. 

"Order  8.  That  this  order  shall  take  effect  on 
February  25,  1915,  and  that  the  secretary  of 
the  commission  shall  forthwith  serve  on  each 
of  the  parties  hereto  a  certified  copy  of  this  or- 
der ana  of  the  opinion  filed  herewith." 

This  outlines  the  case. 

.  J.  L.  Hornsby,  of  St.  Louis,  for  appellant 
Wm.  Q.  Busby,  General  Counsel,  of  Carroll- 
ton,  and  Alex.  Z.  Patterson,  Asst  Counsel, 
of  Jefferson  City,  for  respondent 

GRAVES,  C.  J.  (after  stating  the  facts  as 
above).  If  the  order  made  In  this  case  had 
been  one  permanent  In  character,  the  ques- 
tion presented  would  be  entirely  different. 
But  such  is  not  the  nature  of  the  order 
made  by  the  Public  Service  Commission. 
Our  function  Is  to  determine  the  reasonable- 
ness of  the  order  as  we  find  It  The  present 
order  Is  one  made  for  the  purpose  of  mak- 
ing a  test,  to  the  end  that  the  real  question 
of  a  reasonable  rate  may  be  ultimately  de- 
termined. The  Public  Service  Commission 
is  an  administrative  board,  created  by  the 
lawmaker,  as  an  arbiter  between  the  general 
public  and  the  public  service  corporations, 
and  to  this  end  has  been  given  extensive 
powers  (Laws  1913,  p.  602  et  seq.),  with  all 
Its  acts  subject  to  court  review,  however. 
The  fixing  of  rates  is  a  delicate  and  vital 
subject,  when  both  the  public  interest  and 
the  Interest  of  the  public  service  corpora- 
tions are  considered.  These  corporations 
should  not  be  crushed  by  the  fixing  of  inade- 
quate rates,  nor  should  the  public  be  Imposed 
upon  by  arbitrary  business  methods  adopted 
by  such  corporations,  which  would  increase 
rates.  To  be  more  pointed,  such  corporation 
should  not  be  permitted  to  fix  an  exorbitant 
rate  for  .their  product  or  service,  and  then 
tie  the  hands  of  the  Public  Service  Commis- 
sion by  showing  that  at  those  rates  their 
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business  la  unprofitable.  A  large  per  cent 
of  profit  on  limited  sale  will  often  not  yield 
In  the  aggregate  as  much  actual  profit  as 
a  small  per  cent  of  profit  on  larger  sales. 
The  price  of  a  product  may  be  made  so  high 
as  to  preclude  its  general  use.  These  are 
all  vital  questions  for  determination  by  the 
Public  Service  Commission. 

In  the  instant  case  the  evidence  tends  to 
show  an  exorbitant  rate  for  gas  at  Colum- 
bia. It  further  tends  to  show  that  a  reduc- 
tion In  rates,  would  Increase  the  sales  or  con- 
sumption. Grant  it  that  there  Is  evidence 
contra.  No  one  knows  Just  what  increase 
of  consumption  might  follow  a  reduced  rate. 
This  can  only  be  determined  by  actual  test. 
Such  was  the  course  pursued  by  the  public 
service  commission  by  the  order  made  in 
this  case,  and  it  is  this  "test"  order  that  we 
are  called  upon  to  declare  unreasonable.  To 
say  that  the  Public  Service  Commission  can- 
not, under  the  showing  made  in  this  case, 
make  an  order  putting  in  a  test  rate  as  In 
this  case,  would  be  to  sap  the  very  vitals  of 
the  Public  Service  Act 

In  discussing  a  fixed  rate  (as  contradistin- 
guished from  a  mere  test  rate)  the  United 
States  Supreme  Court,  in  Willcox  v.  Con- 
solidated Gas  Co.,  212  U.  S.  loc.  clt.  50,  51, 
29  Sup.  Ct  192,  199,  53  L.  Ed.  382,  15  Ann. 
Cas.  1034,  48  L.  B.  A.  (N.  S.)  1134,  said: 

"But  there  may  be  other  cases  where  the  evi- 
dence as  to  the  probable  result  of  the  rates  in 
controversy  would  show  they  were  ao  nearly 
adequate  that  nothing  but  a  practical  test  could 
satisfy  the  doubt  as  to  their  sufficiency.  In 
this  case  a  slight  reduction  in  the  estimated  val- 
ue of  the  real  estate,  plants,  and  mains,  as 
given  by  the  witnesses  for  complainant  would 
give  a  6  per  cent  return  upon  the  total  value 
of  the  property,  as  above  stated.  And'  again 
increased  consumption  at  the  lower  rote  might 
result  in  increased  earnings,  as  the  cost  of  fur- 
nishing the  gas  would  not  increase  h>  propor- 
tion to  the  increased  amount  of  gas  furnished. 

"The  elevated  railroads  in  New  York,  when 
first  built,  charged  ten  cents  for  each  passen- 
ger; but  when  the  rate  was  reduced  to  five 
cents,  it  is  common  knowledge  that  their  re- 
ceipts were  not  cut  in  two.  but  that  from  in- 
creased patronage  the  earnings  increased  from 
year  to  year,  and  soon  surpassed  the  highest 
stun  ever  received  upon  the  ten-cent  rate." 

There  is  really  no  better  way  to  determine 
Just  what  effect  lower  rates  win  have  on  a 
public  service  business  than  by  an  actual 
test 

Again,  along  the  same  line,  the  United 
States  court,  in  Louisville  v.  Tel.  4  T.  Co., 
225  U.  S.  430,  32  Sup.  Ct.  741,  56  L.  Ed.  1151, 
used  this  language: 

"But  when  it  is  remembered  what  clear  evi- 
dence the  court  requires  before  it  declares  leg- 
islation otherwise  valid  void  on  this  ground,  and 
when  it  is  considered  how  speculative  every 
figure  is  that  we  have  set  down  with  delusive 
exactness,  we  are  of  opinion  that  the  result  is 
too  near  the  dividing  line  not  to  make  actual 
experiment  necessary?'  , 

The  Interests'  of  the  Public  Service  Cor- 
poration are  not  the  only  Interests  to  be  con- 
served by  the  orders  of  the  Public  Service 
Commission. 


In  Turnpike  Co.  Sanford,  164  U.  S.  loc. 
dt  596,  17  Sup.  Ct  198,  41  L.  Ed.  560: 

"It  cannot  be  said  that  a  corporation  is  en- 
titled, as  of  right  and  without  reference  to  the 
interests  of  the  public,  to  realize  a  given  per 
cent,  upon  its  capital  stock.  When  the  ques- 
tion arises  whether  the  Legislature  has  ex- 
ceeded its  constitutional  power  in  prescribing 
rates  to  be  charged  by  a  corporation  controlling 
a  public  highway,  stockholders  are  not  the  only 
persons  whose  rights  or  interests  are  to  be 
considered.  The  rights  of  the  public  are  not 
to  be  ignored.  It  is  alleged  here  that  the  rates 
prescribed  are  unreasonable  and  unjust  to  the 
company  and  its  stockholders.  But  that  in- 
volves an  inquiry  as  to  what  is  reasonable  and 
just  for  the  public.  If  the  establishing  of  new 
lines  of  transportation  should  cause  a  diminu- 
tion in  the  number  of  those  who  need  to  use  a 
turnpike  road,  and  consequently  a  diminution  in 
the  tolls  collected,  that  is  not  in  itself,  a  suf- 
ficient reason  why  the  corporation,  operating  the 
road,  should  be  allowed  to  maintain  rates  that 
would  be  unjust  to  those  who  must  or  do  use 
its  property.  The  public  cannot  properly  be  sub- 
jected to  unreasonable  rates  in  order  simply 
that  stockholders  may  earn  dividends.  The  Leg- 
islature has  the  authority  in  every  case  where 
its  power  has  not  been  restrained  by  contract  to 
proceed  upon  the  ground  that  the  public  may 
not  rightfully  be  required  to  submit  to  unreason- 
able exactions  for  the  use  of  a  public  highway 
established  and  maintained  under  legislative 
authority.  If  a  corporation  cannot  maintain 
such  a  highway  and  earn  dividends  for  stock- 
holders, it  is  a  misfortune  for  it  and  them  which 
the  Constitution  does  not  require  to  be  remedied 
by  imposing  unjust  burdens  upon  the  public. 
So  that  the  right  of  the  public  to  use  the  de- 
fendant's turnpike  upon  payment  of  such  tolls 
as  in  view  of  the  nature  and  value  of  the  serv- 
ice rendered  by  the  company  are  reasonable  is 
an  element  in  the  general  inquiry  whether  the 
rates  established  by  law  are  unjust  and  unrea- 
sonable. That  inquiry  also  involves  other  con- 
siderations, such,  for  instance,  as  the  reason- 
able cost  of  maintaining  the  road  in  good  condi- 
tion for  public  use,  and  the  amount  that  may 
have  been  really  and  necessarily  invested  in  the 
enterprise.  In  short  each  case  must  depend  up- 
on its  special  facts ;  and  when  a  court,  with- 
out assuming  itself  to  prescribed  rates,  is  re- 
quired to  determine  whether  the  rates  prescribed 
by  the  Legislature  for  a  corporation  controlling 
a  public  highway  are,  as  an  entirety,  so  un- 
just as  to  destroy  the  value  of  its  property  for 
all  the  purposes  for  which  it  was  acquired, 
its  duty  Is  to  take  into  consideration  the  inter- 
ests both  of  the  public  and  of  the  owner  of  the 
property,  together  with  all  other  circumstances 
that  are  fairly  to  be  considered  in  determining 
whether  the  Legislature  has,  under  the  guise 
of  regulating  rates,  exceeded  its  constitutional 
authority,  and  practically  deprived  the  owner 
of  property  without  due  process /of  law." 

[1]  The  order  made  In  the  Instant  case  has 
in  view  the  working  ont  of  the  rate  question 
at  Columbia  along  those  lines  hereinabove 
suggested.  The  order  and  findings  show  the 
value  of  the  investment  and  the  expense  of 
operation.  It  shows  that  the  plant  has  ca- 
pacity for  Increased  production,  If  Increased 
consumption  could  he  procured.  The  facts 
tend  to  show  that  Increased  consumption 
would  most  probably  follow  a  reduction  of 
rates.  Under  these  circumstances  we  do  not 
think  that  the  order  Involved  here  Is  an  un- 
reasonable one. 

[2]  II.  The  fact  that  other  cities  of  a  sim- 
ilar population  were  procuring  gas  at  a  much 
less  rate  is  some  evidence  of  the  fact  that 
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the  rates  charged  In  Columbia  were  unrea- 
sonable. We  think  the  doctrine  well  an- 
nounced In  Public  Service  Co.  v.  Public  Util- 
ity Roard,  84  N.  J.  Law,  loc.  dt.  474,  .475, 
87  Atl.  651: 

"In  determining  the  justice  and  reasonable- 
ness of  rates,  perhaps  no  better  test  can  ordi- 
narily be  found  than  the  rates  customarily 
charged  in  localities  similarly  situated,  al- 
though we  do  not  say  that  even  that  test  is  in- 
fallible. A  table  printed  in  one  of  the  briefs 
shows  that,  while  in.  some  municipalities  with 
a  population  no  larger  than  that  of  the  Passaic 
district  the  charge  is  less  than  90  cents,  in  oth- 
ers it  is  as  high  or  higher.  Upon  the  whole  we 
find  no  reason  in  the  rates  charged  elsewhere 
to  believe  that  90  cents  is  too  high  for  a  commu- 
nity with  the  population  of  the  Passaic  district. 
Nor  do  we  find  the  charge  too  low  when  compar- 
ed with  other  municipalities.  As  a  business 
question,  the  price  seems  within  the  bounds  of 
a  fair  chance." 

The  proof  in  that  case  took  very  much  the 
lines  In  this  case.  The  evidence  there  show- 
ed the  rates  for  gas  given  to  other  com- 
munities and  the  populations  thereof.  The 
showing  made  In  the  instant  case  in  this  re- 
spect was  amply  sufficient  to  support  the 
character  of  the  order  here  made.  The  or- 
der was  not  an  unreasonable  one  on  the 
showing  made,  and  the  judgment  of  the  cir- 
cuit court,  which  sustained  the  order,  should 
be  and  is  affirmed.  If  after  the  test  the 
rate  is  found  to  be  too  low,  the  matter  can 
be  corrected  by  the  Public  Service  Commis- 
sion. 


PARIS,  BLAIR  and  REVELLE,  JJ.,  con- 
cur.   BOND  and  WALKER,  JJ.,  dissent 

WOODSON,  J.  (dissenting).  I.  There  are 
but  two  legal  propositions  here  presented  for 
determination;  and  the  first  is  stated  by 
counsel  for  the  company  In  this  language: 

"The  reasonableness  of  the  rates  charged  by 
a  public  utility  corporation  cannot  be  determin- 
ed by  a  comparison  with  rates  charged  else- 
where, unless  it  is  made  to  appear  that  all  the 
conditions  and  circumstances  under  which  the 
service  is  rendered  are  the  same,  and  that  the 
rates  are  remunerative." 

There  is  no  pretense  that  the  facts  and  cir- 
cumstances under  which  the  appellant  manu- 
factured and  distributed  gas  were  the  same 
as  those  under  which  the  companies  in  the 
other  cities  mentioned  manufacture  and  dis- 
tribute the  same  product.  For  that  reason 
counsel  for  appellant  Insist  that  the  com- 
parison of  rates  mentioned  made  by  the  com- 
mission was  erroneous. 

There  can  be  no  doubt  but  what  that  rul- 
ing of  the  commission,  as  well  as  that  of  the 
circuit  court,  was  improper.  We  know  from 
observation  and  common  knowledge  that  the 
cost  of  producing  an  article  greatly  varies, 
according  to  the  facts  and  circumstances 
surrounding  the  parties  making  the  produc- 
tion. 


While  the  complainant  Introduces  evidence 
tending  to  show  that  coal  was  cheaper  at 
Columbia  than  in  some  other  parts  of  the 
state,  and  that  the  cost  and  expense  of  laying 
gas  pipe  in  that  city  was  less  expensive  than 
it  was  in  the  city  of  Hannibal,  yet  they  by 
no  means  cover  all  the  facts  and  circum- 
stances involved  in  the  manufacture  and  dis- 
tribution of.  gas.  They  constitute  but  a  small 
percentage  of  the  facts,  and  their  cost  by  no 
means  constitutes  the  bulk  of  the  cost  of 
such  production,  or,  at  least,  in  the  absence 
of  all  evidence  on  that  subject,  neither  the 
commission  nor  the  court  has-  any  authority 
to  so  presume.  All  such  facts  and  circum- 
stances must  be  established  by  evidence  be- 
fore such  a  comparison  can  be  legally  made 
as  a  basis  for  or  element  in  an  order  reduc- 
ing the  prices  to  be  charged  for  the  gas  fur- 
nished to  the  consumer. 

Moreover,  should  it  be  conceded  that  the 
cost  of  production  by  all  of  said  companies 
was  the  same,  yet  that  showing  of  itself 
would  not  warrant  a  reduction  of  appellant's 
rates,  without  the  evidence  should  further 
show  that  the  rates  charged  by  said  other 
companies  produced  a  reasonable  remunera- 
tion for  the  capital  invested  by  them.  This 
is  true,  for  the  reason  that  gas  companies, 
like  many  other  corporations,  do  not  earn  a 
sufficient  sum  to  pay  expenses  of  operation, 
much  less  to  pay  a  reasonable  percentage  on 
the  investment.  The  following  authorities 
so  hold:  C.  &  N.  W.  Ry.  Co.  r.  Dey  (C.  CO 
86  Fed.  866,  1  L.  R  A.  744;  Ames  v.  Union 
Pac.  Ry.  Co.  (0.  C.)  64  Fed.  loc.  clt.  188; 
Smyth  v.  Ames,  169  U.  S.  loc.  clt  628,  18 
Sup.  Ct  4*8,  42  L.  Ed.  819;  In  re  Rate  Cases, 
St.  Louis  Southwestern  Ry.  Co.  v.  Allen  et  aL 
(C.  C.)  187  Fed.  290. 

II.  Appellant's  second  contention  is  that 
the  schedule  of  rates  to  be  charged  by  re- 
lator, as  fixed  by  the  order  of  the  Public 
Service  Commission,  is  unreasonable,  unjust 
confiscatory,  and  consequently  deprives  rela- 
tor of  his  property  without  just  compensa- 
tion. In  order  to  fully  understand  this  con- 
tention as  applied  to  this  case,  it  becomes 
necessary  for  us  to  briefly  state  the  evidence 
bearing  on  this  point 

The  evidence  tended  to  show,  and  the  com- 
mission found,  that  the  value  of  the  property 
of  the  company  was  $77,000.  This  valuation 
does  not  include  the  value  of  $10,124  of  the 
coal  gas  plants  the  company  owns,  but  not  In 
use  in  the  production  of  gas,  but  as  counsel 
does  not  Insist  upon  having  that  value  added 
to  that  fixed  by  the  commission,  we  will  pass 
It  by.  The  commission  found  that  the  com- 
pany was  entitled  annually  to  3  per  cent  of 
the  value  of  the  property  for  depreciation, 
repairs,  the  upkeep  of  the  plant  etc.,  and  7.5 
per  cent  interest  on  the  Investment,  equal- 
ing a  total  of  10.5  per  cent  The  average 
annual  gross  receipts  of  the  company  for 
the  last  six  years  were  $21,386.83,  and  the 
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average  annual  operating  expenses  during 
the  last  five  years  were  $16,803.  The  net  an- 
nual receipts  of  the  company  during  that 
period  were  $4,683.83,  or  less  than  6  per 
cent,  on  the  money  Invested,  $77,000.  Deduct 
the  3  per  cent  for  depreciation,  etc.,  from 
the  net  Income,*  $4,683.83,  leaves  a  net  annual 
income  on  the  Investment  of  only  $2,273.83, 
or  less  than  8  per  cent,  per  annum,  being 
only  40  per  cent,  of  the  Income  the  company 
was  entitled  to  as  fixed  by  the  commission, 
7.5  per  cent.  In  other  words,  the  commission 
declared  that  the  company  was  entitled  to  an 
annual  net  Income  of  $8,086,  and  It  found 
that  the  company  is  now  earning  at  Its  old 
rates  only  $4,593.83  net  It  therefore  follows 
from  the  commission's  own  findings  that  the 
company  is  entitled  to  earn  70  per  cent,  more 
than  its  present  net  income. 

Notwithstanding  those  figures,  the  commis- 
sion ordered  a  reduction  of  the  rates  of  the 
company  now  charged  for  gas  from  $1.75  net 
to  consumers  using  less  than  10,000  cubic 
feet  per  month  to  $1.35  net,  and  from  $1.60 
net  to  consumers  using  over  10,000  cubic  feet 
per  month  to  $1.26  net  equaling  a  reduction 
of  its  present  aggregate  rates  to  a  fraction 
more  than  20  per  cent,  and  If  we  deduct  this 
20  per  cent,  $454.76,  from  the  present  annual 
net  Income  on  the  Investment  of  the  com- 
pany, $2,273.83,  then  its  net  annual  Income 
on  investment  will  be  only  $1,819.07.  And 
the  only  reason  assigned  or  shown  by  the  evi- 
dence for  said  reduction  of  rates  is  the  tes- 
timony of  the  following  witnesses,  which 
is  as  follows: 

Mr.  Babb,  witness  for  complainant  testi- 
fied that  he  delayed  putting  gas  Into  his 
house  for  two  years  on  account  of  the  high 
rates  and  the  high  minimum  charge  of  $1 
per  month.  He  also  testified  that  In  his 
opinion,  the  lowering  of  the  rates  and  the 
minimum  charge  per  month  would  materially 
increase  the  number  of  consumers. 

Col.  Stewart,  a  witness  for  complainant 
testified  that  there  would  unquestionably 
be  a  much  greater  number  of  consumers  If 
the  gas  rates  were  reduced. 

W.  J.  Sheppard,  witness  for  complainant, 
testified  that  the  reduction  of  rates  at  Colum- 
bia would,  in  his  opinion,  materially  In- 
crease the  business  of  the  company. 

To  say  nothing  of  the  evidence  introduced 
by  the  company  tending  to  show  a  reduction 
in  the  rates  to  be  charged  for  gas  would 
not  increase  Its  net  Income,  yet  It  was  upon 
the  foregoing  vague  and  speculative  testi- 
mony of  those  witnesses  that  the  commission 
found  that  the  reduction  of  the  rates  men- 
tioned would  Increase  the  business  of  the 
company,  but  how  much  no  witness  stated, 
nor  did  the  commission  attempt  to  ascertain 
or  fix  the  percentage  of  increase  of  the 
earnings  of  the  company  would  be,  If  any, 
caused  by  said  reduction  of  rates.  However, 
by  implication  It  must  have  been  sufficient 
to  not  only  overcome  the  large  difference  be- 
tween the  sum  the  company  was  entitled 
181  S.W.-27 


to  receive  on  Its  investment  and  the  sum  it 
was  actually  receiving  under  the  old  rates, 
but  also  to  so  Increase  the  volume  of  its 
business  so  as  to  enable  It  to  pay  the  3  per 
cent  net  for  depreciation,  eta,  and  the  7.5 
per  cent  net  on  its  investment  equaling  10.5 
per  cent  net  amounting,  as  before  shown, 
to  the  sum  of  $8,065  as  against  its  pres- 
ent net  income  of  $4,583.83,  which  would 
practically  double  Its  annual  net  income. 
In  prder  to  accomplish  this  result,  the  com- 
pany would  have  to  practically  double  the 
volume  of  its  business,  with  but  a  small  pro- 
portional percentage  of  increase  in  the  cost 
of  production;  the  exact  amount  and  percen- 
tage of  each  I  have  not  figured. 

In  the  case  of  the  Chicago,  Burlington  & 
Qulncy  Ry.  Co.  v.  Public  Service  Commis- 
sion, 206  Mo.  333,  181  S.  W.  61,  It  was  held 
that  such  vague  and  speculative  evidence  as 
that  before  mentioned  was  insufficient  to  sup- 
port a  similar  order  of  the  commission.  But 
Independent  of  any  authority  upon  that  sub- 
ject, it  seems  to  me  that  common  sense  would 
dictate  a  contrary  conclusion  to  be  drawn 
therefrom,  especially  In  the  light  of  the  facts 
fhat  Columbia  has  a  population  of  only  9,- 
662,  having  only  one  manufacturing  plant  of 
any  Importance,  the  greatest  consumers  of 
gas,  and  was  operating  its  own  Independent 
electrical  plant  thereby  greatly  lessening  the 
demand  for  illuminating  gas. 

Under  this  state  of  facts,  we  fully  concur 
with  the  contention  of  counsel  for  the  com- 
pany that  the  rates  fixed  by  the  commission 
are  unreasonable,  unjust  and  confiscatory, 
and,  if  enforced,  would  under  the  state  and 
federal  Constitutions  deprive  It  of  its  prop- 
erty without  Just  compensation.  So  hold  the 
following  cases,  -cited  by  counsel,  all  of 
which,  and  many  others,  we  had  occasion  to 
examine  and  consider  in  the  case  of  White 
v.  Delano  et  al.,  Receivers  of  Wabash  Ry. 
Co.,  handed  down  at  the  present  sitting  of 
the  court ;  Chicago  A  N.  W.  Ry.  Co.  v.  Dey, 
36  Fed.  866,  881,  1  L.  R.  A  744;  Smyth  v. 
Ames,  169  U.  S.  466,  18  Sup.  Ct  418,  42  I* 
Ed.  819;  (Seaboard  Air  Line  Ry.  Co.  v.  R. 
R.  Commission  (C.  O.)  155  Fed.  792;  Buel 
v.  C,  M.  &  St.  P.  By.  Co.,  1  Wis.  R.  C.  R. 
324 ;  Milwaukee  El.,  R.  *  L.  Co.  v.  City  of 
Milwaukee  (C.  O.)  87  Fed.  577;  In  re  Ro- 
chester (N.  Y.  P.  S.  C.  2d  Dlst)  Pub.  Util- 
ities Rep.  Ann.  1915A,  p.  1096;  Cumberland 
Tel.  &  TeL  Co.  v.  Louisville  (C.  C.)  187  Fed. 
637;  Coal  &  Coke  R.  Co.  v.  Conley,  67  W. 
Va.  129,  67  S.  B.  913. 

Counsel  for  the  commission  present  the 
four  following  legal  propositions  for  deci- 
sion, viz.: 

"(1)  The  right  of  a  corporation  to  earn  a 
fair  return  upon  its  investment  is  qualified  by 
the  proviso  that  in  no  event  shall  the  company 
be  permitted  to  charge  the  consumer  more  than 
the  service  is  reasonably  worth. 

"(2)  In  fixing:  just  and  reasonable  rates,  it  is 
proper  to  consider  the  probability  that  increased 
consumption '  at  the  lower  rate  may  result  in 
increased  earnings. 
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"(8)  In  determining  just  and  reasonable  rates 
for  service  of  a  public  utility,  comparison  with 
rates  customarily  charged  in  localities  similar- 
ly situated  is  a  proper  test. 

"(4)  The  utility  corporation  assumes  the  risk 
of  its  investment,  and  no  return  whatever  is 
guaranteed  to  it" 

That  those  statements  are  correct,  ab- 
stract legal  propositions,  as  shown  by  the 
many  authorities  cited  in  support  thereof, 
no  one  will  question;  but  the  facts  of  this 
case  are  such,  as  disclosed  by  this  record, 
they  do  not  warrant  their  application  to  it. 

The  majority  opinion  seems  to  proceed 
upon  the  theory  that,  because  the  order  of 
the  commission  fixing  the  unjust  and  confis- 
catory rates  mentioned  is  temporary  in  char- 
acter, and  not  permanent,  therefore  it  should 
be  upheld.  In  reply  to  that  I  wish  to  state 
that  I  know  of  no  law  or  morals  which  au- 
thorizes the  commission  to  take  the  property 
of  this  company  for  public  use  for  any  period 
of  time,  however  long  or  short,  without  Just 
compensation.  That  such  has  been  done  in 
this  case  there  is  no  question,  which  clearly 
violates  both  the  state  and  federal  Constitu- 
tions. State  v.  Canning  Co.,  164  Wis.  228, 
157  N.  W.  777. 

There  are  a  class  of  cases  which  hold,  and 
properly  so,  that  where  upon  the  face  of  the 
entire  record  it  appears  in  all  probability 
that  a  public  service  corporation  is  charging 
and  collecting  exorbitant  and  unreasonable 
rates  for  the  service  performed,  the  com- 
mission may  make  a  temporary  order  lower- 
ing the  rates  to  such  figures  as  it  believes  to 
be  reasonable,  and  require  the  company  to 
keep  an  accurate  account  of  its  receipts  and 
expenditures  during  the  existence  of  said 
order,  and  determine  therefrom  whether  in 
fact  said  rates  are  reasonable  or  not;  and 
if  by  that  means  they  are  found  to  be  rea- 
sonable, then  the  rates  may  be  restored  or 
raised  to  a  figure  that  will  yield  a  reason- 
able remuneration  upon  the  capital  Invested 
in  the  business.  Missouri  Pacific  Ry.  Co.  v. 
Public  Service  Commission,  192  S.  W.  86, 
decided  by  this  court  at  Its  last  sitting,  but 
not  yet  officially  reported.  But  that  is  not 
this  case.  Here  the  commission  has  found 
from  the  evidence  that  at  the  old  rates  the 
company  Is  not  earning  but  about  one-half 
of  what  is  a  reasonable  remuneration  on  the 
capital  invested.  And  in  the  class  of  cases 
mentioned  the  order  generally  permits  the 
company  to  collect  and  retain  the  proceeds 
of  the  old  rates  until  it  can  be  ascertained 
whether  or  not  the  new  rates  are  reasonable. 
If  found  to  be  reasonable,  then  the  company 
must  refund  to  Its  patrons  the  difference  be- 
tween the  old  and  the  mew  rates;  but  if 
found  to  be  unreasonably  low,  under  this 
order,  then  the  company  cannot  recuperate 
its  loss,  and  consequently  to  that  extent  its 
property  has  been  confiscated.  So  hold  the 
authorities  before  cited. 

I  therefore  dissent 


LUKENS  v.  INTERNATIONAL  LIFE  INS. 
CO.    (No.  17916.)  • 

(Supreme  Court  of  Missouri.    In  Banc.  Dec. 
21,  1916.  Rehearing  Denied 
Jan.  17,  1917.) 

1.  Insurance  «=>126<2)  —  Construction  or 
Policy— What  Law  Governs. 

The  question  whether  an  insurance  contract 
is  governed  by  the  laws  of  Missouri  or  Illinois 
depends  upon  where  it  was  finally  consummated. 

[Ed.  Note. — For  other  cases,  see  Insurance 
Cent.  Dig.  f  174;  Dec.  Dig.  «=>126(2).] 

2.  Insurance  <g=>  125(2)  —  Construction  of 
Policy— What  Law  Governs. 

Where  a  contract  of  insurance  was  issued  by 
a  Missouri  corporation  and  signed  by  its  presi- 
dent and  secretary  at  the  home  office  in  Mis- 
souri, but  the  insured  and  the  beneficiary  were 
residents  of  Illinois,  and  the  policy  was  deliver- 
ed there,  it  was  an  Illinois  contract  since  the 
delivery  of  the  policy  was  essential  to  the  com- 
pletion of  the  contract  and  was  a  prerequisite 
to  action  thereon. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  f  174;  Dec.  Dig.  <8=»125(2).] 

3.  Judgment  <8=>822(3)  —  Foreign  Judgment 
— Conclusiveness— Res  Adjudicata. 

A  judgment  in  a  snit  in  Illinois  to  specifical- 
ly enforce  an  independent  agreement  not  to 
bring  suit  on  a  policy  of  insurance  issued  by  a 
Missouri  corporation  to  a  resident  of  Illinois, 
although  it  determined  that  the  insurance  con- 
tract was  made  in  Missouri,  as  the  question  was 
not  essential  to  such  decision,  which  expressly 
found  that  plaintiff  had  an  adequate  remedy  at 
law  was  not  res  adjudicata  of  the  question  in 
an  action  brought  in  Missouri  upon  the  policy, 
which  was  pending  at  the  time  of  and  referred 
to  in  the  Illinois  judgment 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  f  1500;  Dec  Dig.  <8=>822(3).] 

4.  Corporations  «3=»14(1)  —  Regulation  — 
Authority  of  Legislature  —  Domestic 
Corporations. 

The  Legislature  can  prescribe  the  conditions 
under  which  domestic  corporations  may  be  or- 
ganized and  determine  the  territorial  limits 
of  their  business  operations. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  ff  16-19;  Dec.  Dig.  «s>14(l).] 

5.  Corporations  <S=»C36  —  Regulation  — 
Authority  or  Legislature— Foreign  Cor- 
porations. 

The  state  may  impose  npon  foreign  corpo- 
rations such  conditions  as  it  sees  fit  as  the  cor- 
relative of  its  right  to  exclude  them. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  88  2505-2509,  2571;  Dec.  Dig.  «=» 
636.] 

6.  Constitutional  Law  <8=>206(1),  207(1)  — 
Privileges  or  Immunities  —  Statute  — 
Insurance  Policy. 

Rev.  St  1909,  |  6945,  eliminating  suicide 
as  a  defense  to  insurance  policies  issued  "to  a 
citizen  of  this  state,"  is  not  violative  of  federal 
Const  art.  4,  I  2.  providing  that  the  citizens 
of  each  state  shall  be  entitled  to  all  privileges 
and  immunities  of  citizens  of  the  several  Btates 
or  those  provisions  of  the  Fourteenth  Amend- 
ment to  the  federal  Constitution,  section  1,  that 
no  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  «8  625-628,  633,  635-643, 
645-648;  Dec.  Dig.  <8=>206(1).  207a).] 

Bond,  J.,  dissenting. 
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Appeal  from  Circuit  Court,  Jackson  Coun- 
ty: E.  B.  Porterfleld,  Judge- 
Action  by  Maggie  L.  Lukens  against  the 
International  Life  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed  and  remanded. 

Edward  P.  Wilson,  of  St  Louis,  and  Hum- 
phrey, Bozley  &  Reeves,  of  Kansas  City,  for, 
appellant  George  J.  Kuebler,  of  Chicago, 
111.,  and  Scarrltt  Scarrltt,  Jones  &  Miller,  of 
Kansas  City,  for  respondent 

REVELLE,  J.  This  Is  an  action  by  the 
beneficiary  on  a  policy  of  Insurance  for  12,- 
000,  dated  August  15, 1911,  and  issued  by  the 
appellant  The  Judgment  below  was  in  favor 
of  respondent  for  the  full  amount  thereof, 
together  with  interest  and  $600  for  damages 
and  attorney  fees  on  account  of  vexatious  re- 
fusal to  pay,  the  aggregate  being  $2,690.  At 
the  trial,  and  conformable  to  proper  allega- 
tions in  its  answer,  appellant  offered  evi- 
dence tending  to  show  that  the  Insured  com- 
mitted suicide  within  one  year  from  the  date 
of  the  policy.  This  respondent  moved  to 
strike  from  the  record  on  the  ground  that 
the  suicide  clause  In  the  policy  of  Insurance 
was  of  no  force  and  effect  because  that  part 
of  the  suicide  statute  of  Missouri  which  lim- 
its the  benefits  thereof  "to  a  citizen  of  this 
state"  Is  unconstitutional,  in  that  it  denies 
to  persons  not  citizens  of  this  state  the  equnl 
protection  of  the  law  and  does  not  afford 
such  citizens  of  other  states  the  privileges 
and  immunities  which  it  provides  for  Its  own 
citizens.  This  motion  was  sustained,  and  the 
evidence  tending  to  show  suicide  was  reject-' 
ed.  The  policy  contained  the  following  pro- 
vision: 

"Suicide. — In  case  of  suicide  committed  while 
sue  or  insane  within  one  year  from  the  date 
on  which  this  insurance  begins,  the  limit  of  re- 
covery hereunder  shall  be  the  premium  paid." 

Such  facts  as  are  pertinent  will  be  found  in 
connection  with  the  discussion  of  the  subject 
to  which  they  are  material. 

[1]  The  first  question  challenging  atten- 
tion is  whether  the  contract  sued  upon  is 
governed  by  the  laws  of  Missouri  or  Illinois, 
and  this  depends  upon  where  it  was  finally 
consummated.  In  determining  this  it  should 
be  borne  in  mind  that  the  action  is  on  a  pol- 
icy of  insurance  and  not  upon  a  contract  for 
a  policy  of  insurance.  The  record  discloses 
that  the  defendant  company  Is  a  Missouri 
corporation,  and  has  Its  principal  office  of 
business  in  St  Louis.  The  Insured,  as  well 
as  the  beneficiary,  who  was  his  wife,  resided 
In  Chicago,  HI.,  at  the  time  the  policy  con- 
tract was  executed.  One  O.  B.  Scott  was  the 
general  agent  for  the  defendant  company, 
and  the  city  of  Chicago  was  within  the  ter- 
ritorial limits  of  his  authority.  He  testified 
that  a  note  for  $193.70  was  given  him  in  set 
tlement  for  the  policy,  and  that  when  same 
was  past  due,  $18.70  thereon  was  paid  to  him 
by  the  Insured,  whereupon  this  note  was  de- 


livered to  the  insured,  and  another  for  $175 
was  executed  by  the  Insured  and  delivered  to 
him  (Scott);  that  in  the  aggregate  the  sum  of 
$118.70  was  actually  paid  for  and  on  the 
policy,  and  that  the  same  was  paid  to  him. 
The  policy  Is  dated  August  15,  1911,  and  the 
first  premium  note  was  executed  about  Au- 
gust 26,  1911.  The  policy  expressly  provid- 
ed, in  the  consideration  clause,  for  the  pay- 
ment of  $193.70  In  advance  and  on  its  deliv- 
ery. Respondent  beneficiary  and  wife  of  the 
Insured,  testified  as  follows: 

"We  had  lived  in  Chicago  17  years.  We  had 
a  home  there,  and  that  was  his  residence. 
*  *  *  I  knew  he  had  insurance  in  the  Inter- 
national Life  Insurance  Company  before  he 
died.  I  knew  that  because  a  man  came  one  day 
and  rang  my  bell  and  called  up  the  tube  and 
asked  me  some  questions,  and  I  asked  him  who 
he  was,  and  he  said  he  was  from  a  life  insurance 
company,  and  when  Mr.  Lukens  came  home  I 
told  him  about  It,  and  said:  'Who  was  he?  and 
he  says:  1  am  taking  out  some  life  insurance.' 
I  did  not  see  the  man,  but  it  did  not  sound 
like  Mr.  Scott's  voice.  I  did  not  know  htm.  He 
said  he  represented  the  International  Life  In- 
surance Company.  I  know  that  my  husband 
got  the  policy  in  Chicago.  I  do  not  know  where 
it  was  delivered  to  him.  .1  learned  the  fact  that 
he  had  applied  for  the  insurance.  *  •  •  Mr. 
Scott  does  business  for  the  International  Life 
Insurance  Company  at  Chicago,  and  my  hus- 
band did  some  business  with  him  in  the  way  of 
introducing  applicants,  and  the  door  of  the 
office  had  'Frank  B.  Lukens,  Special  Agent  for 
the  International  Life  Insurance  Company.'" 

The  policy  recites  that  It  is  "signed  by  its 
president  and  secretary  at  the  home  otflce 
of  the  company  In  St  Louis,  Missouri,"  and 
further  that  it  is  issued  "in  consideration 
of  the  application  herefor,  which  applica- 
tion Is  made  a  part  hereof;  the  payment  of 
$193  and  70/100  In  advance  on  the  delivery 
of  this  policy  •  *  •  and  the  further  pay- 
ment of  a  like  amount  either  at  the  home  of- 
fice of  the  company  at  St.  Louis,  Missouri, 
or  upon  delivery  of  a  receipt  signed  by  the 
secretary  and  countersigned  by  an  author- 
ized agent  of  the  company."  It  bears  a  cer- 
tificate showing  that  in  accordance  with  the 
general  laws  governing  Missouri  Insurance 
companies,  it  had  been  duly  registered  with 
the  Missouri  Insurance  Department 

[2]  Looking  at  these  facts  in  the  light  of 
their  surrounding  circumstances  and  absent 
other  and  countervailing  testimony,  we  are  of 
the  opinion  that  the  reasonable  Inference  to 
be  deduced  therefrom  is  that  the  application 
was  taken  and  the  policy  delivered  in  Chi- 
cago. The  delivery  of  the  policy  was  es- 
sential to  the  completion  of  the  contract 
and  was  a  prerequisite  to  an  action  thereon. 
By  this  we  mean  there  must  have  been  a 
final  acceptance  by  both  parties  of  the  terms 
thereof,  and  in  this  case  such  final  acceptance 
did  not  take  place  until  the  company  present- 
ed the  policy  to  the  Insured  and  he  made 
payment  and  accepted  it.  These  last  and  es- 
sential acts  took  place,  as  we  view  the  record, 
in  Chicago.  Under  such  circumstances  and 
the  uniform  law  governing  the  subject,  the 
contract  was  an  Illinois  contract,  and  this 
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notwithstanding  the  fact  that  the  appellant 
Is  a  Missouri  corporation,  with  Its  chief  of- 
fices in  this  state,  and  that  the  policy  was 
signed  by  Its  officers  and  made  payable  at 
Its  home  office.  Cravens  v.  Insurance  Com- 
pany, 148  Mo.  583,  60  S.  W.  519,  53  L.  R.  A. 
305, 71  Am.  St.  Rep.  628 ;  Horton  v.  Insurance 
Company,  161  Mo.  604,  52  S.  W.  356;  Lange 
v.  Insurance  Company,  254  Mo.  loc.  cit  503, 
162  S.  W.  589;  Head  v.  Insurance  Company, 
241  Mo.  403,  147  S.  W.  827;  Insurance  Com- 
pany v.  Head,  234  U.  8.  loc.  cit  156,  34  Sup. 
Ct  879,  68  L.  Ed.  1259. 

[3]  Respondent,  however,  contends  that 
this  particular  question  has  been  Judicially 
determined  in  another  action  between  the 
same  parties,  and  that  a  decision  there  con- 
clusively determined  it  in  her  favor  and 
against  the  appellant. 

Following  the  death  of  the  Insured,  the 
appellant  here  filed  in  the  circuit  court  of 
Cook  county,  111.,  wherein  Chicago  is  located, 
a  suit  against  the  respondent,  in  which  It 
sought  to  compel  specific  performance  of  a 
certain  agreement  alleged  to  have  been  en- 
tered into  by  the  parties  and  to  enjoin  the 
respondent  here  from  commencing  or  pros- 
ecuting any  action  at  law  upon  the  policy 
now  sued  upon.  The  bill  alleged  the  Issu- 
ance and  delivery  of  the  policy;  the  Illinois 
residence  of  the  insured  and  his  wife;  the 
death  of  the  insured  by  suicide;  and  an  oral 
agreement  whereby  respondent  would  receive 
the  sum  of  $400  in  full  settlement,  discharge, 
and  satisfaction  of  all  her  claims  under  and 
by  virtue  of  the  policy.  It  further  alleged 
respondent's  failure  and  refusal  to  carry  out 
the  terms  of  the  contract  and  her  threat  to 
commence  an  action  at  law  on  the  policy 
and  thereby  put  it  to  great  cost  and  expense 
In  defending  such  .action.  It  also  alleged 
that  in  accordance  with  the  suicide  clause 
contained  in  the  policy  its  actual  liability 
thereon  was  $118.70,  the  amount  paid  by  the 
insured  In  the  way  of  premiums.  The  an- 
swer denied  the  alleged  agreement,  and  that 
the  death  of  th^e  insured  was  by  suicide.  It 
further  alleged  that  the  contract  was  finally 
ratified  by  the  appellant  company  In  the 
state  of  Missouri,  and  was  therefore  govern- 
ed by  the  laws  of  the  state  of  Missouri,  and 
that  under  such  laws  the  suicide  clause  in 
the  policy  was  wholly  null  and  void.  It  then 
charged  that  the  attorney  representing  the 
company,  and  with  whom  the  alleged  oral 
agreement  was  made,  was  "an  unusually 
capable  and  erudite  lawyer,  and  particularly 
well  qualified  to  determine  the  rights  and 
liabilities  of  various  parties  under  the  terms 
of  a  contract  or  policy  of  insurance,"  and 
that  said  attorney  had  represented  to  her 
that  the  contract  was  an  Illinois  contract 
and  must  be  accordingly  Interpreted,  and 
that,  even  if  it  were  construed  as  a  Missouri 
contract,  the  Missouri  Law,  eliminating  sui- 
cide as  a  defense  in  a  suit  on  an  Insurance 
policy,  would  be  unavailable,  since  it  applied 
only  to  citizens  of  Missouri.    Tbe  answer 


(Mo. 

further  alleged  that  the  complainant  bad  a 
full,  complete,  and  adequate  remedy  at  law, 
and  therefore  was  not  entitled  to  maintain 
its  cause  in  equity;  that  the  alleged  oral 
agreement  was  lacking  in  mutuality  and  was 
unconscionable,  and  for  that  reason  specific 
performance  should  be  denied. 

After  the  issues  were  made  the  matter  was 
referred  to  a  master  in  chancery,  who,  after 
hearing  the  evidence,  reported  both  his  find- 
ings of  fact  and  law.  As  a  matter  of  fact 
it  was  found  that  the  policy  was  delivered 
to  the  insured  in  Chicago  by  the  company's 
local  agent;  that  the  Insured  executed  a 
promissory  note  for  $193.70  in  payment  of 
the  first  yearly  premium,  and  that  subse- 
quently $118.70  of  this  amount  was  actually 
paid ;  that  the  insured  and  bis  wife  were  at  all 
the  times  mentioned  citizens  of  Illinois,  and 
were  not  during  any  of  said  period  citizens 
of  Missouri ;  that  there  was  pending  at  the 
time,  in  the  state  courts  of  Missouri,  an 
action  at  law  to  enforce  the  payment  of  tbe 
full  amount  mentioned  in  the  policy. 

Upon  these  facts  it  was  then  declared,  as 
a  matter  of  law  by  the  master,  that  the  pol- 
icy contract  was  executed  in  the  state  of 
Missouri  and  its  construction  subject  to  tbe 
laws  of  that  state  and  that  In  the  action  of 
law  which  it  found  was  then  pending  in  tbe 
state  courts  of  Missouri,  suicide  could  not  be 
urged  as  a  defense;  that  the  complainant 
had  an  adequate  remedy  at  law  in  case  there 
was  any  just  cause  for  not  paying  the  full 
amount  of  the  policy. 

It  was  further  found,  both  as  a  matter  of 
fact  and  law,  that  no  such  legal  agreement, 
as  the  bill  alleged,  had  been  entered  into; 
that  it  was  lacking  in  mutuality,  was  without 
consideration,  and  unenforceable.  It  then 
found  that  the  equities  of  the  case  were  with 
the  respondent,  and  that  the  complainant 
was  not  entitled  to  the  equitable  relief 
sought.  Upon  a  consideration  of  the  report 
and  exceptions  thereto  the  court  found  "that 
the  equities  of  this  case  are  with  the  defend- 
ant, and  that  the  plaintiff  is  not  entitled  to 
the  relief  sought"  The  judgment  then  re- 
cites "that  the  complaint  Is  dismissed  for  the 
want  of  equity." 

At  the  time  the  findings  in  this  case  were 
made  and  the  decree  rendered,  the  case  now 
under  review  was  pending,  and  the  master  in 
that  cause  expressly  found  that  complainant 
here  had  an  adequate  remedy  In  a  case  at 
law,  such  as  is  this,  if  there  were  any  just 
cause  for  not  paying  the  full  amount  of  the 
policy.  We  do  not  think  that  upon  such  a 
record  the  question  here  presented  was  so 
judicially  determined  as  to  make  it  res  ad- 
judicata.  This  action  did  not  Involve  the 
question  of  respondent's  liability  on  the  con- 
tract here  sued  upon;  it  was  founded  upon 
an  alleged  subsequent  and  Independent  agree- 
ment which  Itself  was  made  the  basis  for  the 
relief  sought  If  such  agreement  as  was  set 
out  in  the  complaint  was  lawfully  entered 
Into  as  alleged,  but  which  the  master  found 
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was  not  the  case,  Its  validity  did  not  depend 
upon  whether  the  Insurance  policy  was  a 
Missouri  or  Illinois  contract,  or  whether  the 
company's  original  liability  was  the  amount 
stated  In  the  policy,  as  now  contended  by 
respondent,  or  the  amount  of  the  premiums 
paid,  as  contended  by  appellant  Under  the 
Issues  and  findings  of  fact,  the  decision  there 
could  be  quite  correct  without  any  regard  to 
these  questions  of  law.  The  relief  sought 
was  denied  for  want  of  equity,  and  could 
properly  have  been  so  on  the  sole  ground  that 
In  the  suit  here  pending  and  which  was  then 
pending,  the  matters  relied  upon  for  equi- 
table relief  were  available  as  a  legal  de- 
fense. In  fact  this  is  particularly  referred  to 
by  the  master  in  connection  with  his  finding 
that  the  complainant  had  an  adequate  remedy 
at  law.  The  mere  fact  that  the  question  of 
where  the  contract  was  executed  was  re- 
ported upon  by  the  master,  or  even  deemed 
by  him  of  some  Importance  In  determining 
the  issues  there  Involved,  does  not  amount 
to  such  an  adjudication  thereof  that  in  an- 
other suit  based  upon  another  contract,  and 
where  the  issues  are  altogether  different,  the 
same  becomes  conclusive.  It  does  not  af- 
firmatively appear  that  the  court  concurred 
in  the  legal  conclusion  of  the  master  thus 
reported.  The  proceedings  there  were  no 
more  determinative  of  this  question  than  of 
each  other  issue  which  the  pleadings  in  this 
case  have  made.  The  master's  findings  of 
fact  clearly  show  the  error  of  his  legal  con- 
clusion on  where  the  contract  was  executed, 
since  such 'findings  are  such  as  to  make  the 
contract  an  Illinois  contract,  but  this  Is  un- 
important because  in  passing  upon  the  plea 
of  res  adjudlcata,  the  question  is  not  whether 
the  court  decided  the  point  Involved  right  or 
wrong,  but  the  test  is,  Do  both  actions  em- 
brace the  same  issue,  require  the  same  evi- 
dence, and,  though  in  different  form,  call  for 
substantially  the  same  result? 

We  have  carefully  examined  the  cases  cit- 
ed by  respondent,  but  find  nothing  therein 
contained  which  is  in  substantial  conflict 
with  the  views  here  expressed. 

II.  We  come  now  to  the  questions  upon 
which  this  case  was  largely  determined  nisi. 
Section  6945,  R.  S.  1009,  provides: 

"In  all  suits  upon  policies  of  insurance  on 
life  hereafter  issued  by  any  company  doing 
business  in  this  state,  to  a  citizen  of  this  state, 
it  shall  be  no  defense  that  the  insured  commit- 
ted suicide,  unless  it  shall  be  shown  to  the 
satisfaction  of  the  court  or  jury  trying  the 
cause,  that  the  insured  contemplated  suicide 
at  the  time  he  made  his  application  for  the 
policy,  and  any  stipulation  in  the  policy  to  the 
contrary  shall  be  void." 

That  part  of  the  section  which  limits  the 
elimination  of  suicide  as  a  defense  to  policies 
issued  to  citizens  of  this  state,  and  which 
declares  that  in  policies  so  issued  a  stipula- 
tion to  the  contrary  is  void,  was  held  In- 
valid, while  the  remainder  of  the  section 
was  sustained  and  so  construed  as  to  deprive 
the  Insurer  of  that  defense  and  to  prohibit 
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the  insertion  of  a  contrary  clause  In  the  pol- 
icy, without  any  regard  to  where  or  to  whom 
the  policy  was  Issued.  In  so  far  as  the 
question  thus  stated  is  involved  in  this  ac- 
tion it  is  not  difficult  of  solution.  If  the 
contract  was  an  Illinois  contract  and  by  rea- 
son thereof  governed  by  the  laws  of  that 
state,  as  we  hold,  although  the  suit  Is  brought 
in  the  courts  of  this  state,  none  of  the  pro- 
visions of  the  section  are  applicable  to  re- 
respondent's  case  nor  available  to  her.  The 
section,  when  correctly  construed,  Is  but 
an  inhibition  against  making  insurance  con- 
tracts in  this  state,  and  with  citizens  of  this 
state  whereby  the  Insurer  is  relieved  from 
liability  in  the  event  the  insured  commits 
suicide.  The  only  right,  privilege,  or  im- 
munity which  it  denies  is  the  right  to  con- 
tract that  in  case  of  suicide  the  contract 
obligation  shall  not  be  effective,  and  this 
denial  or  abridgment  extends  only  to  the 
citizens  of  this  state  and  insurers  while  con- 
tracting in  this  state.  It  does  not  deny  to 
citizens  of  other  states  the  right  to  contract 
with  an  insurer  that  such  Insurer  shall  be 
liable  in  case  of  suicide;  it  merely  compels 
Insurance  companies  when  contracting  in 
this  state,  and  with  citizens  of  this  state,  to 
eliminate  from  their  contracts  a  certain  pro- 
vision, at  the  same  time  leaving  citizens  of 
other  states  entirely  free  to  make  such  con- 
tracts in  relation  to  the  subject-matter  as 
they  deem  proper.  It  but  regulates  a  certain 
subject-matter  between  Insurers  and  the  cit- 
izens of  this  state  without  attempting  to 
force  such  regulations  upon  others.  It  is 
not  a  natural  right  of  any  person,  wherever 
living,  to  demand  of  an  insurer  indemnity 
against  suicide  merely  because  the  insurer 
is  willing  to  give  Insurance  against  death 
from  other  causes.  Absent  statutes  to  the 
contrary  in  the  place  where  the  contract  Is 
made,  this  is  legitimate  subject-matter  of 
contract.  If  the  laws  of  the  state  where 
the  contract  Is  made  do  not  deprive  the  par- 
ties of  the  right  to  limit  liability  to  death 
from  natural  or  accidental  causes,  the  right 
to  so  contract  cannot  be  questioned,  and, 
when  exercised,  must  be  respected.  If  this 
provision  abridges  the  privileges  of  any  per- 
son, it  is  the  citizen  of  this  state  who  Is  not 
allowed,  even  for  a  reduced  premium  rate, 
to  secure  a  policy  of  life  Insurance  contain- 
ing a  binding  provision  against  suicide,  al- 
though the  citizens  of  other  states  are  so 
permitted,  but  of  this  respondent  cannot  com- 
plain, because  neither  she  nor  the  Insured 
were  of  the  class  thus  affected. 

This  statute  and  its  application  is  In  no 
sense  similar  to  the  statute  dealt  with  in 
Blake  v.  McClung,  172  U.  S.  239,  19  Sup.  Ct. 
165,  43  L.  Ed.  432.  That  statute  clearly 
offended  against  the  federal  Constitution, 
in  that  it  gave  priority  to  creditors  who  were 
residents  of  the  state  over  all  similar  credi- 
tors residing  elsewhere.  It  Is,  however,  quite 
similar  to  the  case  of  Chambers  v.  Railroad, 
207  U.  S.  142,  28  Sup.  Ct.  34,  52  L.  Ed.  143, 
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In  which  the  validity  of  the  statute  In  ques- 
tion was  sustained. 

[4]  The  Legislature  of  this  state  can  pre- 
scribe the  conditions  under  which  corpora- 
tions may  be  organized  herein,  and  may  de- 
termine the  territorial  limits  of  their  busi- 
ness operations.  It  has  not,  however,  seen 
fit  to  restrict  its  insurance  corporations  (ex- 
cept certain  local  mutual  companies)  to  any 
particular  territory,  but  has  left  them  free 
to  enter  and  transact  business  in  all  states 
whose  permission  they  may  obtain.  Save 
in  exceptional  cases  and  instances  where 
certain  provisions  and  requirements  are  defi- 
nitely Inhered  in  their  charters,  the  regu- 
lation of  their  transactions  in  other  states 
is  left  to  the  laws  of  such  states.  By  vir- 
tue of  this  Missouri  Insurers  are  enabled 
to  secure  authority  to  do  business  in  many 
states  whose  laws  are  different  from  ours, 
and  where  they  could  not  practically  operate 
if  our  laws  were  of  extraterritorial  effect 
and  governed  their  foreign  relations. 

[t]  It  is  evidently  the  policy  of  this  state 
to  leave  the  insurers  which  operate  in  oth- 
er states  on  the  basis  of  equality  where  the 
laws  of  such  states  place  them.  The  state 
likewise  has  power  to  impose  upon  foreign 
corporations  such  conditions  as  it  sees  fit, 
this  being  but  the  correlative  of  its  right  to 
exclude  them.  It  has  not  seen  fit  to  pre- 
scribe that  either  foreign  or  domestic  in- 
surance corporations  shall  make  their  con- 
tracts in  other  states  in  accordance  with  the 
laws  which  govern  the  subject  in  this  state. 
The  antidlscrimlnatory  statute  of  this  state 
does  not  undertake  to  prescribe  the  contin- 
gencies under  which  liability  attaches  on 
contracts  made  in  other  states.  It  does  not 
prevent  legitimate  classification,  nor  require 
insurers  to  Include  in  their  policies  under  all 
circumstances  the  same  provisions. 

[I]  We  are  clearly  of  the  opinion  that  this 
section  does  not  violate  section  2,  art.  4,  or 
that  part  of  section  1  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
States  which  provides  that  no  state  shall 
make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the 
United  States. 

A  more  interesting  and  difficult  question 
would  arise  had  this  contract  been  executed 
within  this  state  and  while  the  Insured  was 
within  the  state's  jurisdiction,  although  not 
one  of  its  citizens.  That  part  of  the  federal 
Constitution  which  prohibits  a  state  from 
denying  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  its  laws  would, 
under  such  circumstances,  become  of  serious 
consideration.  In  the  instant  case,  however, 
it  is  unnecessary  for  us  to  deal  with  this 
phase,  since  the  record  before  us  does  not 
Involve  the  same,  and  a  decision  thereon 
is  not  material  to  a  determination  of  the 
cause. 

The  court  erred  In  sustaining  the  objec- 
tion to  the  testimony  tending  to  show  that 


the  insured  committed  suicide  within  one 
year  from  the  time  the  insurance  began  and 
in  holding  that  the  provision  in  question 
was  unconstitutional  when  applied  to  the 
facts  of  this  case. 

The  judgment  is  therefore  reversed  and 
the  cause  remanded.  All  concur,  excep* 
BOND,  J.,  who  dissents. 


STATE  v.  THEODORE.    (No.  19709.) 
(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec  30,  1916.) 

1.  Intoxicating  Liquors  <S=>6  —  Constitu- 
tionality of  Statutes. 

Statutes  forbidding  storing  and  delivering  of 
intoxicating  liquors  in  one  state  for  sale  in 
another  state  are  within  the  police  power  of  the 
state  and  constitutional. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  f  4;  Dec.  Dig.  «=s6.] 

2.  Intoxicating  Liquors  <s=>25— Purpose,  of 
Statutb. 

The  intention  of  Woods  Local  Option  Law 
(Laws  1907,  p.  231)  $  1,  was  to  suppress  the 
selling,  keeping,  ordering,  and  delivering  of  in- 
toxicating liquors  to  any  person  whether  in  local 
option  territory  or  not,  while  section  2  pro- 
hibited the  keeping,  storing,  or  delivery  of  such 
liquor  to  another  person  in  local  option  terri- 
tory. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  f  31;  Dec.  Dig.  <8=>25.] 

3.  Statutes  «=>190  —  Rules  of  Constbttc- 
tion. 

Where  the  legislative  intent  in  enacting  a 
statute  is  dear,  rules  of  construction  are  un- 
available, but  the  meaning  and  relation  of  cer- 
tain sections  to  each  other  may  be  considered. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §J  286,  289;  Dec.  Dig.  «=>190.] 

4.  Statutes  <S=»212  —  Presumed  Intention 
of  Legislature  to  Give  Full  Effect. 

It  will  be  presumed  that  the  Legislature  in 
enacting  a  statute  intended  to  give  full  effect 
to  all  sections  of  the  act 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  f  289;  Dec.  Dig.  <g=>212.] 

5.  Intoxicating  Liquors  «=»25— Construc- 
tion of  Statute— Relation  of  Sections. 

Where  Woods  Local  Option  Law,  §  3,  is 
limited  to  a  definition  of  what  constitutes  or- 
dering Intoxicating  liquors,  and  the  inhibition 
against  ordering  is  found  in  section  1  and  not 
in  section  2,  and  if  construed  otherwise  would 
render  section  3  unconstitutional,  it  will  be 
held  to  refer  only  to  section  1. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  f  31;  Dec.  Dig.  <S=»25.J 

6.  Intoxicating  Liquors  «=236(7)— Prose- 
cution for  Storing  Liquor— Sufficiency 
of  Evidence. 

Evidence  in  a  prosecution  for  storing  intox- 
icating liquor  contrary  to  Woods  Local  Option 
Law,  Mid  not  to  show  that  defendant  was  stor- 
ing liquors,  except  as  owner  and  for  his  person- 
al use. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  f  809;  Dec.  Dig.  «=>236(7).] 

7.  Intoxicating  Liquors  <8=224— Sutfictkn- 
ot  of  Evidence  —  Possession  or  Liquor 
Presumed  Lawful. 

Where  defendant  stored  intoxicating  liquors 
and  carted  same  across  the  state  line  daily,  re- 
turning with  empty  cases,  and  it  not  appearing 
that  the  liquors  were  stored  for  any  unlawful 
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purpose,  Us  purpose  must  be  presumed  to  be 
lawful,  and  he  could  not  be  convicted  therefor 
under  Woods  Local  Option  Law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Lujuors,  Cent.  Dig.  f|  276-281 ;  Dec.  Dig.  «=» 

Appeal  from  Circuit  Court,  Barton  Coun- 
ty; B.  G.  Thurman,  Judge. 

Ernest  Theodore  was  convicted  of  violat- 
ing Woods  Local  Optional  Law  (Laws  11)07, 
p.  231),  and  appeals.  Beversed. 

F.  V.  Kander,  E.  B.  Bowers,  Arthur  A. 
O'Brien,  and  Cowherd,  Ingraham  &  Durham, 
all  of  Kansas  City,  for  appellant  John  T. 
Barker,  Atty.  Gen.,  and  Lee  B.  Ewing,  Asst. 
Atty.  Gen.  (H.  W.  Timmonds,  Pros.  Atty,  of 
Lamar,  of  counsel),  for  the  State. 

REVELLE,  J.  Appellant  was  convicted 
in  the  circuit  court  of  Barton  county,  Mo.,  on 
an  Information  charging  a  violation  of  sec- 
tion 7227,  R.  S.  1909,  said  Information  being 
as  follows: 

"Now  comes  H.  W.  Tlmmonds,  prosecuting  at- 
torney within  and  for  the  county  of  Barton  and 
the  state  of  Missouri,  and  upon  bis  oath  of  office 
and  upon  his  information  and  belief  informs 
the  court  that  on  the  3d  day  of  February.  1912, 
the  act  of  the  Legislature  of  the  state  of  Mis- 
souri approved  April  6,  1887,  and  known  as 
the  Woods  Local  Option  Law,  was  duly  adopted 
in  the  said  county  of  Barton ;  that  afterwards. 

to  wit,  on  the   day  of  May,  1915,  when 

said  law  was  in  full  force  and  effect  as  the  law 
of  the  state  in  said  county,  one  Ernest  Theodore, 
in  the  said  county  of  Barton,  in  the  state  of 
Missouri,  did  then  and  there  willfully  and 
unlawfully  keep,  store,  and  deliver  for  or  to 
other  persons  other  than  him,  the  said  Ernest 
Theodore,  to  wit,  for  and  to  divers  persons  to 
the  prosecuting  attorney  unknown,  certain  intox- 
icating liquors,  to  wit,  one  gallon  of  whisky, 
one  barrel  of  whisky,  one  gallon  of  wine,  one 
barrel  of  wine,  one  case  or  beer,  one  keg  of 
beer,  and  one  carload  of  beer  without  having 
any  legal  authority  so  to  do,  against  the  peace 
and  dignity  of  the  state  of  Missouri.  Comes 
now  H.  W.  Timmonds,  prosecuting  attorney 
within  and  for  the  county  of  Barton  in  the  state 
of  Missouri,  and  for  a  second  count  herein,  up- 
on his  oath  of  office  and  upon  his  information 
and  belief  informs  the  court  that  on  the  3d 
day  of  February,  1912,  the  act  of  the  Legisla- 
ture of  the  state  of  Missouri  approved  April  5, 
1887,  and  known  as  the  Woods  Local  Option 
Law,  was  duly  adopted  in  the  said  county  of 

Barton ;  that  afterwards,  to  wit,  on  the  

day  of  May,  1915,  when  said  law  was  in  full 
force  and  effect  as  the  law  of  the  state  in  said 
county,  one  Ernest  Theodore  in  the  said  county 
of  Barton,  in  the  state  of  Missouri,  did  then 
and  there  willfully  and  unlawfully  keep,  store, 
and  deliver  for  or  to  other  persons  other  than 
him,  the  said  Ernest  Theodore,  to  wit,  for  and 
to  divers  persons  to  the  prosecuting  attorney 
unknown,  certain  intoxicating  liquors,  to  wit, 
one  gallon  of  whisky,  one  barrel  of  whisky,  one 
gallon  of  wine,  one  barrel  of  wine,  one  case  of 
beer,  one  keg  of  beer,  and  one  carload  of  beer, 
without  having  any  legal  authority  so  to  do, 
against  the  peace  and  dignity  of  the  state  of 
Missouri." 

This  case  was  tried  and  determined  upon 
the  following  agreed  statement  of  facts: 

"For  the  purpose  of  the  trial  of  this  case  it  is 
agreed  that  what  is  commonly  known  as  the 
local  option  law  was  duly  adopted  in  Barton 
county,  Mo.,  on  the  3d  day  of  February.  1912, 
and  mat  the  same  was  In  full  force  ana  effect 


as  the  law  of  the  state  in  said  county  during 
all  the  dates  mentioned  in  the  information  in 
this  case;  that  at  all  the  dates  mentioned  in 
the  information  the  defendant  was  the  owner 
of  and  in  the  possession  of  a  certain  building 
on  the  Missouri  side  of  the  state  line  in  the 
town  of  Burgess,  Barton  county,  Mo.;  that 
such  building  was  fitted  up  as  a  cold  storage 
room  sufficiently  large  to  hold  two  or  three  car- 
loads of  whisky  and  beer;  that  the  defendant, 
during  the  months  of  May,  June,  July,  and  up 
to  the  15th  day  of  August,  1915,  had  shipped 
to  him  over  the  railroad  running  into  Burgess, 
Barton  county,  Mo.,  a  carload  of  beer  each 
week ;  that  such  beer  was  by  the  said  railroad 
delivered  to  the  defendant,  and  by  the  defend- 
ant received  and  placed  in  his  said  building  or 
storage  rooms;  that  after  such  beer  was  by 
the  defendant  received  and  placed  in  his  said 
building,  the  same  was  by  the  defendant  loaded 
into  his  own  wagons  and  taken  across  the  state 
line  into  Kansas;  that  the  wagons  hauling  such 
beer  from  defendant's  building  or  storage  rooms 
into  Kansas  was  a  daily  occurrence ;  that  such 
wagons,  upon  their  return  from  Kansas  to  de- 
fendant's storage  room,  would  contain  empty 
beer  cases,  empty  beer  bottles,  empty  beer  kegs, 
and  empty  beer  barrels;  that  afterwards  the 
defendant  returned  to  the  breweries  from  whom 
he  bought  such  beer  in  car  lots,  the  empty  beer 
barrels,  beer  kegs,  beer  cases,  and  beer  bottles 
by  freight  over  the  railroad  running  out  of 
Burgess,  Barton  county,  Mo. ;  that  the  beer  so 
bought,  received,  and  placed  in  the  storage  room 
of  defendant  by  said  defendant  as  aforesaid 
was  the  personal  property  of  the  said  defendant ; 
that  the  defendant  had  in  his  possession,  during 
all  the  dates  mentioned  in  the  information,  a 

fovernment  stamp  tax  or  license  from  the  United 
itates  government,  authorizing  him  to  sell  at 
wholesale  and  retail  intoxicating  liquors  at  his 
said  storage  house  in  Burgess,  Barton  county, 
Mo."  • 

[1]  For  the  purposes  of  this  case  it  may 
be  conceded  that  statutes  forbidding  the 
storing  and  delivering  of  Intoxicating  liq- 
uors in  one  state  for  sale  in  another  state 
are  within  the  police  power  of  the  state,  and 
therefore  constitutional,  this  being,  it  Is  said, 
but  the  correlative  of  the  right  of  a  state 
to  entirely  prohibit  the  manufacture  or  sale 
of  or  traffic  In  Intoxicating  liquors  within 
its  borders,  but  the  concession  that  such  leg- 
islative power  exists .  Is  of  minor  interest 
here,  since  the  real  question  Is  whether  same 
has  been  exercised.  If  exercisetl  at  all,  it 
was  through  the  enactment  of  the  following 
statute: 

"An  act  to  prohibit  persons  running  order  hous- 
es from  delivering  intoxicating  liquors  to 
persons  having  no  license  to  deal  in  same, 
and  to  prohibit  the  keeping,  storing  for,  or 
delivering  to  another  person  intoxicating  liq- 
uors in  local  option  counties,  and  providing 
penalties  for  the  violations  thereof.'r 
"Section  1.   It  shall  be  unlawful  for  any  per- 
son or  persons  not  a  licensed  dramshop  keeper 
or  by  law  authorized  to  sell  liquor  as  a  whole- 
saler, to  order  for,  receive,  store,  keep-  or  de- 
liver, as  the  agent  or  otherwise,  of  any  other 
person,  intoxicating  liquors  of  any  kind. 

"Sec.  2.  No  person  shall  keep,  store  or  deliv- 
er for  or  to  another  person,  in  any  county  that 
has  adopted  or  may  hereafter  adopt  the  local 
option  law,  any  intoxicating  liquors  of  any  kind 
whatsoever. 

"Sec,  3.  Provided,  however,  that  nothing  in 
this  act  shall  be  construed  to  prohibit  any  per- 
son from  ordering  liquor  for  his  own  or  family 
use,  wbere  such  liquor  is  sent  direct  to  the 
person  using  same. 

"Sec  4.  Any  person  violating  the  provisions  of 
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this  act  shall  be  deemed  guilty  of  a  misdemean- 
or and  fined  not  less  than  three  hundred  dollars 
nor  more  than  one  thousand  dollars,  or  impris- 
onment in  the  county  jail  for  not  less  than  three 
months  nor  more  than  one  year,  or  by  both  such 
fine  and  imprisonment" 
Laws  1907,  p.  231. 

[2]  The  body  of  this  measure,  when  analyz- 
ed, evinces  a  legislative  intent  to  suppress: 
First,  the  business  of  what  became  common- 
ly known  as  "order  houses,"  whether  opera- 
tive in  dramshop  or  lpcal  option  territory; 
and,  second,  the  practice  of  maintaining  in 
local  option  counties  places  where  different 
persons  could  store,  and  have  accessible  for 
their  own  and  their  friends'  use,  intoxicating 
liquor.  Section  1  of  the  act  was  designed  to 
accomplish  the  purpose  first  named,  while 
section  2  was  Intended  to  achieve  the  object 
last  mentioned.  We  think  this  is  clear  from 
the  plain  language  employed  In  the  act,  and 
in  our  support  we  find  in  State  v.  Price,  229 
Mo.  loc.  cit.  679,  129  S.  W.  650,  wherein  this 
law  was  first  dealt  with  by  this  court,  the 
following: 

"When  we  come  to  a  consideration  of  the  body 
of  the  act  itself,  it  is  apparent  that  section  one 
was  intended  to  operate  primarily  in  those  coun- 
ties in  which  it  was  lawful  to  nave  dramshops 
and  wholesale  liquor  houses,  as  the  section  it- 
self excepts  from  its  provisions  licensed  dram- 
shop keepers  and  persons  authorized  to  sell  liq- 
uors as  wholesalers ;  but,  secondly,  broad  enough 
to  apply  to  an  'order  house'  in  any  county, 
whether  local  option  had  been  adopted  or  not; 
whereas  section  2  specifically  applies  to  those 
persons  who  shall  keep,  store  or  deliver  for  or  to 
another  person  intoxicating  liquors  of  any  kind 
whatsoever  in  any  county  that  has  adopted,  or 
may  hereafter  adopt  the  local  option  law.  While 
section  2  is  clearly  within  the  purview  of  the 
second  paragraph  of  the  title,  it  indicates  upon 
its  face  that  it  was  intended  to  meet  and  pro- 
vide for  a  situation  which  could  arise  only 
in  local  option  counties.  Section  1  is  broad 
enough  to  prohibit  the  operation  of  a  so-called 
'order  bouse'  througbout  the  entire  state,  that 
is  to  say,  in  counties  where  dramshops  and 
wholesale  liquor  houses  may  be  lawful,  as  well 
as  in  counties  that  have  adopted  the  local  option 
law." 

In  the  case  supra,  the  act  as  above  con- 
strued was,  by  a  unanimous  court,  held  to  be 
valid  and  unobjectionable  because  of  its  ti- 
tle, but  in  the  subsequent  case  of  State  v. 
Rawlings,  232  Mo.  544, 134  S.  W.  530,  decided 
six  months  later,  and  at  a  time  when  the 
personnel  of  the  court  had  entirely  changed, 
it  was  held  that: 

"Section  1,  supra,  was  unconstitutional  be- 
cause it  attempts  to  reach  all  classes  of  per- 
sons except  dealers  in  intoxicating  liquors, 
while  its  title  purports  only  to  affect  persons 
running  'order  houses.' " 

The  Price  Case,  supra,  was  referred  to  in 
the  Rawlings  Case,  but  held  not  controlling 
because  section  1  was  not  treated  as  being 
directly  involved  In  the  former  case.  The 
writer  hereof  was  counsel  for  the  state  in  the 
Rawlings  Case  but  did  not  then,  nor  does  he 
now,  agree  to  the  holding  that  section  1  as 
construed  in  the  Price  Case  is  unconstitu- 
tional. His  reasons  for  this  belief  can  .be 
found  in  the  reporter's  notes  In  the  Price 


Case,  supra,  232  Mo.  loc.  dt  649,  550,  184 
S.  W.  630. 

[3]  The  Legislative  Intent  of  section  1  be- 
ing clear,  and  rules  of  construction  being 
therefore  unavailable,  we  can,  regardless  of 
its  validity  or  invalidity,  consider  its  pur- 
pose and  language  in  determining  the  mean- 
ing which  the  Legislature  ascribed  to  other 
portions  of  the  act  in  connection  with  which 
it  was  immediately  enacted.  The  third  sec- 
tion of  the  act  in  qnestion  is  as  follows: 

"Provided,  however,  that  nothing  in  this  act 
shall  be  construed  to  prohibit  any  person  from 
ordering  liquor  for  bis  own  or  family  use  where 
said  liquor  is  sent  direct  to  the  person  using 
same." 

[4,  t]  Assuming  that  the  Legislature  in- 
tended to  give  full  effect  to  the  three  sec- 
tions of  this  act,  we  are  bound  to  conclude 
that  section  3  can  be  considered  only  as 
throwing  light  upon  section  1,  since  it  is  ex- 
pressly limited  to  a  definition  of  what  con- 
stitutes "ordering"  liquor.  The  inhibition 
against  "ordering"  liquor  is  found  in  section 
1,  but  no  reference  to  such  an  act  is  found 
In  section  2;  in  fact,  if  it  were  otherwise 
held,  section  8  would  be  subject  to  the  same 
constitutional  objection  that  was  argued  and 
sustained  against  section  1  in  the  Rawlings 
Case,  since  we  find  in  the  title  no  prohibi- 
tion against  the  keeping,  storing,  or  deliver- 
ing of  liquor  except  to  other  persons.  It 
follows  from  this  that  section  2  must  be  con- 
strued without  regard  to  the  provisions  of 
section  3,  but  in  the  light  of  the  title  to  the 
act  It  is  quite  clear  that  this  section  doea 
not  denounce  any  and  all  keeping  and  stor- 
ing of  intoxicants,  but  merely  the  keeping 
and  storing  for  another  person.  This  is  the 
construction  that  has  been  uniformly  placed 
upon  the  act  In  question,  and  in  our  opinion 
it  is  reasonably  capable  of  none  other.  State 
v.  McMurtry,  161  Mo.  App.  400,  143  S.  W. 
621 ;  State  v.  Price,  229  Mo.  670,  129  S.  W. 
660;  State  v.  Oalllton,  176  Mo.  App.  115, 
161  S.  W.  848;  State  v.  Richardson,  102 
Mo.  App.  429,  182  S.  W.  782;  State  v.  Boehl- 
er,  148  Mo.  App.  614,  128  S.  W.  618;  State 
v.  Rawlings,  232  Mo.  544,  134  S.  W.  630; 
State  v.  Burns,  237  Mo.  216,  140  S.  W.  871. 

[(]  From  the  agreed  statement  of  facts  it 
conclusively  appears  that  the  liquor  stored 
by  appellant  was  his  own  personal  property, 
and  there  is  nothing  to  indicate  that  he  was 
storing  same  in  this  state,  except  in  the  ca- 
pacity of  owner  and  for  such  personal  uses 
as  he  might  see  fit  to  subject  same  to. 

[7]  The  statement  does  not  disclose  the 
nse  which  was  made  of  the  liquor  after  same 
was  transported  in  his  own  wagons  to  the 
state  of  Kansas,  nor  does  It  appear  that  he 
was  storing  same  in  this  state  for  an  un- 
lawful purpose.  We  are  therefore  compelled, 
In  view  of  certain  principles  governing  crim- 
inal practice,  to  indulge  the  presumption  that 
his  purpose  was  innocent  and  lawful.  It  is 
our  opinion  that  upon  the  facts  stated  appel- 
lant was  not  guilty  as  charged,  and  that  the 
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Judgment  should  be  reversed,  which  Is  ac- 
cordingly done. 

FARIS,  P.  J„  and  WALKER,  J.,  concur  In 
result 


MAUCH  v.  KUHS.    (No.  19457.) 

(Supreme  Court  of  Missouri.   In  Banc.  Dee. 
21,  1916.   Motion  to  Modify  Opinion 
Overruled  Jan.  17,  1917.) 

1.  Municipal  Corporations  «j=»211— Boabd 
or  Education  —  Removal  or  Officer  — 
Statutes— Evidence— Sufficiency. 

In  a  proceeding  to  remove  a  member  of  a 
board  of  education  of  a  city  brought  under  Rev. 
St  1909,  f  11032,  defining  the  qualifications 
and  duties  of  members  of  boards  of  education, 
and  providing  that,  if  a  member  becomes  inter- 
ested in  any  contract  with  the  board,  either  di- 
rectly or  indirectly,  or  as  agent  of  another,  he 
ahall  be  disqualified,  and  section  11046,  con- 
ferring jurisdiction  upon  the  circuit  court  to 
regulate  the  conduct  of  members  of  the  board, 
and  to  suspend  or  remove  such  members  for  dis- 
qualifications, and  to  compel  payment  to  the 
school  fund  of  all  money  improperly  retained, 
evidence  held  sufficient  to  authorize  the  perma- 
nent removal  of  defendant  as  a  member  of  the 
board  of  education,  and  to  justify  a  finding  that 
he  was  liable  to  the  board  in  the  amount  he  had 
knowingly  permitted  to  be  paid  by  it  for  a 
school  site,  in  excess  of  the  price  paid  for  the 
property  by  one  who  purchased  it  to  sell  to  the 
board  upon  information  received  from  defend- 
ant 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  H  567-670 ;  Dec.  Dig. 

2.  Municipal  Corporations  cj=»211— School 
Board— Removal  from  Office— Statute— 
Construction. 

As  a  right  to  public  office  is  neither  inherent 
nor  constitutional,  while  charges  preferred 
against  an  official  must  be  established  with  suf- 
ficient certainty  to  sustain  a  judgment  of  ous- 
ter, no  such  rule  of  strict  construction  is  appli- 
cable to  a  statute  regulating  the  proceedings  for 
the  removal  of  a  member  of  a  board  of  educa- 
tion as  is  applied  to  the  interpretation  of  a  crim- 
inal statute. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  if  567-570;  Dec.  Dig. 

3.  Municipal  Corporations  <t=»211— School 
Board— 'Removal  of  Offices— Pleading — 
Complaint. 

In  a  proceeding  to  remove  a  member  of  a 
board  of  education,  a  petition  which  in  charging 
defendant  with  a  violation  of  his  trust  followed 
with  almost  literal  particularity  the  language 
of  the  statute,  which  itself  fully  defines  the  con- 
ditions under  which  the  action  may  be  institut- 
ed, was  not  insufficient  for  lack  of  certainty. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  if  667-670 ;  Dec.  Dig. 

4.  Municipal  Corporations  *=»211— Board 
or  Education— Disqualification  of  Mem- 
ber—Interest op  Partnership  in  Trans- 
action—Notice. 

Where  a  member  of  a  board  of  education 
was  a  partner  In  a  firm  which  was  concerned  in 
a  transaction  between  the  board  and  another  to 
purchase  a  school  site,  he  was  charged  with  no- 
tice of  the  transactions  of  the  firm,  since  one 
cannot  avoid  liability  for  the  acts  of  his  part- 


ner in  the  ordinary  business  of  the  firm  on 
the  ground  he  did  not  know  of  his  acts. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  if  667-570;  Dec.  Dig. 
<S=>211.] 

6.  Municipal  Corporations  «j=»211— Board 
of  Education— Disqualification  of  Mem- 
ber—Interest or  Corporation  in  Trans- 
action—Notice. 
Where  a  member  of  a  board  of  education 
was  director  and  secretary  in  a  corporation 
which  was  interested  in  a  transaction  by  which 
the  board  purchased  a  school  site  from  another, 
he  was  chargeable  with  notice  of  the  transac- 
tions of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Si  667-570;  Dec.  Dig. 
«=>211.] 

Graves,  O.  J.,  dissenting. 

Appeal  frjom  St  iLouls  Circuit  Court; 
George  EL  Shields,  Judge. 

Proceeding  by  Herman  Mauch  against  Au- 
gust Kuhs.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Marion  O.  Early  and  N.  P.  Zlmmer,  both 
of  St  Louis,  for  appellant  Robert  Burk- 
ham,  of  St  Louis,  for  respondent. 

WALKER,  3.  This  is  a  proceeding 
brought  in  the  circuit  court  of  the  city  of 
St  Louis  under  sections  11032  and  11046,  R. 
S.  1909,  by  the  plaintiff  as  president  of  the 
board  of  education  of  said  city,  In  two 
counts— the  first  to  remove  defendant  from 
office  as  a  member  of  said  board;  and  the 
second  to  recover  from  him  the  sum  of 
$11,500.  Upon  a  hearing  before  the  court 
judgments  were  rendered  upon  each  count 
as  prayed  and  defendant  appeals. 

Plaintiff  and  defendant  were  members  of 
the  board  of  education  of  the  dty  of  St. 
Louis  at  the  time)  of  the  transaction  which 
forms  the  basis  of  this  controversy.  A.  H. 
Kuhs  (the  defendant)  and  son  (A.  J.  Kuhs) 
occupied  a  suite  of  offices  on  what  Is  locally 
known  In  St.  Louis  as  "Real  Estate  Row," 
at  No.  1001  Chestnut  street  John  M.  Shep- 
pard,  a  real  estate  dealer,  had  a  desk  in  the 
rear  of  their  offices.  In  July,  1914,  Sheppard 
had  a  talk  with  defendant  and  his  son  with 
a  view  to  the  subdivision  of  some  real  prop- 
erty at  the  corner  of  San  Francisco  avenue 
and  Klngshighway  In  said  dty,  subsequently 
purchased  by  the  board  of  education.  De- 
fendant denies  that  this  conversation  occur- 
red. In  December  following  Sheppard  says 
he  heard  defendant  say  to  his  son  one  day 
at  the  office  that  the  school  board  -(meaning 
the  board  of  education)  was  In  the  market 
for  a  site  in  North  St.  Louis.  Whereupon 
the  son  Bald  to  Sheppard,  "Get  busy."  Shep- 
pard then  told  the  son  In  the  presence  of 
defendant  that  he  had  a  piece  of  property, 
the  San  Francisco  and  Klngshighway  cor- 
ner, that  was  one  of  the  cheapest  and  beat 
In  the  dty.  The  Kuhs  deny  that  this  conver- 
sation occurred.  The  next  day  Sheppard 
went  to  see  the  secretary  of  the  school 
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board.  Nothing  farther  was  said  by  defend- 
ant in  the  presence  of  Sheppard  In  regard 
to  the  matter;  the  la  tier's  transactions  be- 
ing confined  to  the  son,  A.  J.  Kuhs.  Janu- 
ary 25,  1915,  Sheppard  made  the  agent  of 
the  property  referred  to  an  offer  of  $22,500 
for  the  property  and  deposited  with  the 
agent  $100  as  earnest  money,  with  the  un- 
derstanding that  if  his  offer  was  accepted 
he  would  deposit  an  additional  amount  The 
$100  was  obtained  by  Sheppard  from  A.  J. 
Kuhs  in  a  cashier's  check  on  the  Lafayette 
Bank.  Sheppard  says  he  told  A.  J.  Kuhs 
that  he  was  trying  to  buy  the  property  for 
$22,500,  and  that  he  had  offered  it  to  the 
school  board  for  $39,000 ;  that  he  discussed 
the  price  often  with  A.  J.  Kuhs,  but  did 
not  do  so  with  defendant ;  that  it  was  after 
his  discussion  of  the  matter  with  A.  J.  Kuhs 
that  he  made  the  agent  the  offer  of  $22,500. 

On  February  2, 1915,  an  agreement  for 'the 
sale  of  the  property  was  entered  into  be- 
tween Sheppard  and  the  agent  of  same  at 
the  price  offered  by  Sheppard,  which  was  to 
be  closed  before  March  1st.  On  February 
10,  1915,  the  secretary  of  the  board  saw 
Sheppard  and  said,  "I  am  now  ready  to  do 
business  with  you,  and  will  give  you  $34,000 
for  the  property  you  have  submitted,"  the 
same  being  the  property  which  Sheppard 
had  contracted  to  purchase  for  $22,500.  Be- 
fore the  sale  was  consummated  Sheppard 
had  deposited  $500  as  earnest  money  with 
the  agent,  procured  for  him  by  A.  J.  Kuhs. 
The  balance  of  the  purchase  price,  $22,000, 
was  paid  by  a  check  of  the  Lafayette  Bank 
made  to  one  Dependahl  and  indorsed  by  the 
latter  to  the  McNair  &  Harris  Realty  Com- 
pany, the  agent  for  the  property.  To  se- 
cure this  sum,  except  $500  earnest  money,  for 
A.  H.  Kuhs  &  Son  or  the  A.  H.  Kuhs  &  Son 
Realty  Company,  Dependahl  borrowed  $20,000 
from  the  Lafayette  Bank,  which  he  secured 
by  deeds  of  trust  on  various  lots  of  real 
property.  Among  others  was  a  $7,000  deed 
of  trust  given  by  Sheppard  and  wife  on 
said  property,  and  in  addition  A.  H.  Kuhs 
&  Son  gave  the  Lafayette  Bank  their  note 
for  $2,000,  making  a  total  of  $22,000.  When 
the  school  board  bought  the  property  the 
check  for  $34,000  made  payable  to  Sheppard 
was  by  him  turned  over  to  A.  J.  Kuhs,  and 
a  division  of  same  was  on  the  9th  of  March, 
1915,  made  by  cashier's  checks  as  follows: 
To  Dependahl,  $2,000,  which  was  indorsed 
by  him  to  the  Opportunity  Realty  Company, 
of  which  A.  H.  Kuhs,  the  defendant,  was 
president;  to  Sheppard,  $4,470.50;  to  La- 
fayette Bank  to  pay  Dependant's  note, 
$20,000;  to  A.  J.  Kuhs,  $7,020.50;  and  $500 
to  one  Stahl  for  commissions  for  some  serv- 
ice rendered  in  effecting  the  sale.  On  the 
same  day  A.  H.  Kuhs  &  Son,  by  A.  J.  Kuhs, 
president,  drew  a  check  on  the  Lafayette 
Bank  payable  to  the  bank  for  $6,626-22  to  pay 
notes  of  A.  H.  Kuhs  &  Son,  one  for  $5,000 
and  the  other  for  $1,600,  with  interest  for 


$26.22.  This  check  reduced  A.  H.  Kuhs'  lia- 
bility to  the  bank  to  that  extent 

Defendant  with  other  members  of  the 
board,  visited  and  Inspected  the  site  bought 
and  others  prior  to  the  purchase,  and  de- 
fendant voted  for  the  site  bought  because 
he  deemed  It  the  cheapest  and  best  offered. 
He  was  not  present  when  the  transactions 
were  had  in  regard  tor  the  purchase,  nor 
when  it  was  consummated  and  the  money 
divided.  He  and  his  son  deny  that  he  par- 
ticipated in  or  had  any  knowledge  of  same. 
.  According  to  defendant's  testimony,  he 
went  to  work  for  the  Forest  Park  Brewery 
Company  oh  a  salary  in  September,  1914, 
withdrew  from  the  firm  of  A  H.  Kuhs  & 
Son,  and  thereafter  had  no  interest  in  same, 
that  A.  J.  Kuhs  owned  the  real  estate  and 
assumed  the  debts  of  the  firm,  was  the  sole 
owner,  and  that  defendant  had  nothing  to 
do  with  the  business.  Questioned  by  the 
court,  A.  J.  Kuhs  said  when  the  change  was 
made  he  paid  his  father,  the  defendant, 
nothing  for  his  Interest  in  the  property, 
good  will,  or  stock  of  A.  H.  Kuhs  &  Son 
Realty  Company,  but  took  the  property  over 
In  consideration  of  his  assuming  the  debts 
of  the  corporation.  What  they  were  is  not 
shown.  A.  J.  Kuhs  told  Mr.  Hahn,  of  the 
Lafayette  Bank,  his  father  had  no  further 
interest  in  the  company,  but  the  latter  con- 
tinued to  draw  checks  on  it  as  before,  which 
were  honored  by  the  bank,  and  there  was  no 
change  in  the  manner  in  which  the  business 
was  conducted.  While  defendant  was  em- 
ployed by  the  brewery  company  he  took  no 
active  part  In  the  real  estate  business,  but 
kept  his  desk  and  received  his  mail  at  its 
offices.  From  January  20  to  J  tine  1, 1915,  A. 
H.  Kuhs  drew  a  salary  from  the  A.  H.  Kuhs 
&  Son  Realty  Company  of  $90  per  month, 
and  A.  J.  Kuhs  during  the  same  time  drew 
a  salary  of  $125  per  month.  The  A.  H. 
Kuhs  &  Son  Realty  Company  was  Incorpo- 
rated December  21,  1914.  On  January  2, 
1915,  the  company  issued  88  shares  of  its 
stock  to  A.  H.  Kuhs,  and  91  shares  were  is- 
sued to  A.  J.  Kuhs.  On  the  7th  day  of  Janu- 
ary, 1915,  there  was  issued  to  A.  J.  Kuhs  88 
shares  transferred  to  him  by  A.  H.  Kuhs  for 
which  the  former  paid  nothing.  These  cer- 
tificates were  signed  by  A.  J.  Kuhs,  presi- 
dent and  A.  H.  Kuhs,  secretary.  A.  H. 
Kuhs  was  a  director  of  the  company.  On 
March  10, 1915,  the  day  after  the  division  of 
the  money  received  from  the  school  board, 
the  Opportunity,  etc.,  Company,  a  corpora- 
tion, of  which  A.  J.  Kuhs  owned  the  stock, 
drew  a  check  on  the  Lafayette  Bank  payable 
to  the  order  of  A.  H.  Kuhs  &  Son  for  $2,275. 
From  February  27  to  March  20,  1915,  checks 
were  drawn  on  the  Lafayette  Bank  by  A.  H. 
Kuhs  A  Son  varying  in  amount  from  $2.24  to 
$5,600.  These  checks  were  written  on  blank 
forms  having  on  the  top  of  each  these  words, 
"A.  H.  Kuhs  &  Son,  Real  Estate  and  Insur- 
ance, 1001  Chestnut  St,"  and  were  signed 
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by  "A.  H.  Kuhs  &  Son,  by  A.  H.  Kuhs." 
The  check  for  $5,600  had  in  addition  on  the 
lower  left-hand  corner:  "Certify  check.  A. 
H.  Kuhs."  The  manner  In  which  these 
checks  were  drawn  la  explained  by  the  de- 
fendant and  his  son  as  being  a  mere  conven- 
ience, as  the  defendant  was  an  employe1  of 
the  company.  They  show,  however,  that 
during  the  time  they  were  drawn  A.  H.  Kuhs 
&  Son  had  an  account  at  the  bank,  and  that 
the  largest  check,  for  $5,600,  was  for  the 
personal  benefit  of  the  defendant 

The  law  under  which  this  suit  was 
brought  is  found  In  article  IS  of  chapter 
106  of  the  Revised  Statutes  of  1900,  pertain- 
ing to  school  districts  In  cities  of  500,000  in- 
habitants and  over.  Section  11032  of  this 
article  defines  the  qualifications  and  duties 
of  members  of  boards  of  education  and  the 
limitations  to  which  they  are  subject  in'  mat- 
ters in  which  the  board  is  Interested.  This 
section  Is  as  follows: 

"The  members  of  such  board  of  education  shall 
be  elected  from  such  city  at  large  on  a  general 
ticket,  and  shall  be  at  least  thirty  years  of 
age,  citizens  and  residents  of  the  city  and 
taxpayers  therein  on  property  therein  assessed 
in  their  individual  names,  and  shall  have  been 
such  residents,  citizens  and  taxpayers  for  at 
least  three  years  immediately  preceding  their 
election.  They  shall  not  hold  any  office,  except 
that  of  notary  public,  in  such  city  or  state,  nor 
be  interested  in  any  contract  with  or  claim 
against  the  board,  either  directly  or  indirectly. 
If  at  any  time  after  the  election  of  any  member 
of  said  board  he  becomes  interested  in  any  con- 
tract with  or  claim  against  the  board,  either  di- 
rectly or  indirectly,  or  as  agent  or  employ  i 
of  any  individual,  firm  or  corporation,  which  is 
so  interested,  he  shall  thereupon  be  disqualified 
to  continue  as  a  member  of  said  board,  and  shall 
continue  to  be  so  disqualified  during  the  remain- 
der of  the  term  for  which  he  was  elected.  Every 
member  of  such  board  shall,  before  assuming  the 
duties  of  his  office,  take  oath  before  a  judge  of 
the  circuit  court,  or  justice  of  the  peace  of  such 
city,  which  oath  shall  be  kept  of  record  in  such 
board,  that  he  possesses  all  the  qualifications  by 
this  article  required,  and  that  he  will  not,  while 
serving  as  a  member  of  such  board,  become  in- 
terested in  any  contract  with  or  claim  against 
said  board,  directly  or  indirectly,  or  as  agent 
or  employe  of  any  individual,  firm  or  corpora- 
tion which  is  so  interested,  and  that  he  will  not 
be  influenced,  during  his  term  of  office,  by  any 
consideration  except  that  of  merit  and  fitness  in 
the  appointment  of  officers  and  the  engagement 
of  employes.  No  compensation  shall  be  paid  to 
the  members  of  the  board,  but  they  shall  be  ex- 
empt from  jury  duty  and  from  service  as  elec- 
tion officers  during  their  term  of  office."  Sec- 
tion 11032,  R.  S.  1009. 

A  subsequent  section  of  the  same  article 
(11046)  confers  Jurisdiction  upon  the  circuit 
court  to  regulate  the  conduct  of  members  of 
the  board.   It  is  as  follows: 

"The  circuit  court  of  such  city  shall  have  ju- 
risdiction over  the  members  of  such  board  of 
education  and  its  officers  to  require  them  to  ac- 
count for  their  official  conduct  in  the  manage- 
ment and  disposition  of  the  funds,  property  and 
business  committed  to  their  charge;  to  order, 
decree  and  compel  payment  by  them  to  the  pub- 
lic school  fund  of  all  sums  of  money,  and  of  the 
value  of  all  property  which  may  have  been  im- 
properly retained  by  them,  or  transferred  to  oth- 
ers, or  which  may  have  been  lost  or  wasted  by 
any  violation  of  their  duties  or  abuse  of  their 
lowers  as  such  members  or  officers  of  such 
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board  ;  to  suspend  any  member  or  officer  from 
exercising  his  office,  whensoever  it  shall  appear 
that  he  has  abused  his  trust  or  become  dis- 
qualified ;  to  remove  any  such  member  or  officer 
upon  proof  or  conviction  of  gross  misconduct 
or  disqualification  for  his  office ;  to  restrain  and 
prevent  any  alienation  of  property  of  the  public 
schools  by  said  members  or  officers,  in  cases 
where  it  may  be  threatened,  or  there  is  good  rea- 
son to  apprehend  that  it  is  intended  to  be  made 
in  fraud  of  the  rights  and  interests  of  the  pub- 
lic schools.  The  jurisdiction  conferred  by  this 
article  shall  be  exercised  as  in  ordinary  cases 
upon  petition,  filed  by  or  at  the  instance  of  any 
*  *  *  ten  citizens  and  householders  of  such 
city,  who  shall  join  in  such  petition,  verified  by 
the  affidavit  of  at  least  one  of  them.  Such  peti- 
tion shall  be  heard  in  a  summary  manner  after 
ten  days'  notice  in  writing  to  the  member  or 
officer  complained  of:  and  an  appeal  shall  lie 
from  the  judgment  of  the  said  circuit  court  as 
in  other  causes,  and  be  speedily  determined; 
but  such  appeal  shall  not  operate  under  any  con- 
dition as  a  supersedeas  of  a  judgment  of  sus- 

Sension  or  removal  from  office."  Section  11046, 
L  a  1909. 

I.  Defendant  contends  that  the  facts  fail 
to  sustain  the  allegations  of  the  petition,  and 
that  his  demurrer  to  the  evidence  should 
have  been  sustained.  Let  an  analysis  of  the 
testimony  make  answer  to  this  allegation. 

Sheppard  had  desk  room  with  defendant 
and  his  son.  He  knew  of  property  suitable 
for  subdivision.  Defendant  stated  that  the 
school  board,  of  which  he  was  a  member,  was 
In  the  market  to  purchase  a  school  site  In 
North  St.  Louis;  the  property  Sheppard  had 
in  view  for  subdivision  was  located  there. 
Defendant's  son,  in  the  presence  of  his  father, 
told  Sheppard  to  "get  busy,"  the  evident 
meaning  of  which  was  to  secure  property  to 
meet  the  demand  of  the  board.  Sheppard 
did  as  directed,  and  through  the  aid  of  the 
son  purchased  the  property  suitable  for  sub- 
division for  $22,500,  and  the  deed  was  made 
to  him.  A.  H.  Kuhs  and  son,  or  their  cor- 
poration, financed  the  deal  through  the  aid 
of  one  Dependant,  who  borrowed  $20,000 
from  the  Lafayette  Bank,  securing  same  by 
deeds  of  trust,  some  of  which  were  furnished 
by  Sheppard  and  others  by  A.  H.  Kuhs  & 
Son.  Sheppard  sold  the  property  to  the 
school  board  for  $34,000.  With  the  proceeds 
the  Dependahl  note  to  the  bank  was  paid; 
two  notes  of  A.  H.  Kuhs  &  Son  at  the  bank 
were  also  paid;  and  Sheppard,  Dependahl, 
Stahl,  and  the  Opportunity,  etc.,  Company, 
owned  by  A.  J.  Kuhs,  divided  the  balance  of 
the  proceeds.  A  H.  Kuhs  &  Son,  although 
stated  by  the  Kuhs  to  have  been  dissolved, 
continued  in  business  after  this  deal,  and  the 
defendant  personally  drew  checks  on  the 
bank  for  A  H.  Kuhs  &  Son  until  March  20, 
1915.  The  defendant  was  interested  at  least 
as  an  employe^  of  the  corporation,  the  A.  H. 
Kuhs  &  Son  Realty  Company,  at  a  salary 
of  $90  per  month,  from  January  20,  1915,  to 
and  Including  June  1, 1915,  and  the  son  drew 
a  salary  from  the  corporation  during  the 
same  time  of  $125  per  month.  The  firm  or 
company  of  A  H.  Kuhs  &  Son  continued  to 
do  business  until  March  20,  1915;  A.  H. 
Kuhs,  the  defendant,  being  one  of  its  dlrec- 
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tors  and  Its  secretary.  The  defendant  not 
only  actively  aided  In  the  sale  of  the  proper- 
ty to  the  school  board  by  Inspecting  It  with 
other  members  of  the  board,  and  by  casting 
the  deciding  vote  for  the  purchase  of  the 
property,  but  by  sharing  in  the  proceeds  of 
its  sale  in  the  payment  of  his  note  to  the 
bank  for  $6,626.22,  If  no  more. 

[1]  A.  H.  Kuhs  &  Son  had  an  account1  at 
the  Lafayette  Bank,  and  the  signature  of  this 
firm  by  A.  H.  Kuhs  was  uniformly  honored 
at  the  bank,  and  the  checks  thus  drawn  were 
from  all  the  other  facts  for  the  benefit  of  the 
defendant.  On  the  day  of  the  division  of  the 
money  received  from  the  school  board  a  de- 
posit to  the  credit  of  A.  H.  Kuhs  &  Son  foi 
$4,626.22  and  another  for  $9,074.50  to  the 
credit  of  the  Opportunity,  etc.,  Company, 
owned  by  A.  J.  Kuhs,  were  made  in  the  La- 
fayette Bank.  There  is  no  explanation  at- 
tempted as  to  the  origin  of  these  deposits  nor 
a  reason  given  as  to  why  they  were  deposited 
on  the  day  of  the  sale  of  the  land  to  the 
school  board.  Notwithstanding  A.  J.  Kuhs, 
the  son,  testified  that  his  father  bad  nothing 
to  do  with  the  purchase  and  sale  of  the  prop- 
erty to  the  school  board,  and  had  no  interest 
In  either  the  A.  H.  Kuhs  &  Son  firm  or  the 
A.  H.  Kuhs  &  Son  Realty  Company,  and  that 
he,  the  son,  was  the  sole  owner  of  the  a.  H. 
Kuhs  Company,  the  A  H.  Kuhs  &  Son  Realty 
Company  and  the  Opportunity,  etc.,  Company, 
his  testimony  Is  Inconsistent  with  the  other 
facts  and  circumstances  in  evidence.  Exam- 
ined prior  to  this  suit  before  the  board  of 
education,  A.  J.  Kuhs  testified  that  his  fa- 
ther owned  88  shares  of  the  stock  of  the  A.  H. 
Kuhs  &  Son  Realty  Company.  At  the  trial 
of  the  Instant  case  he  testified  that  his  father 
owned  none  of  this  stock,  and  that  when  he 
testified  before  the  board  he  had  forgotten 
that  bis  father  had  transferred  this  stock  to 
him,  and  that  when  he  so  testified  he  was 
talking  about  stock  subscription,  and  not 
ownership.  To  say  the  least,  his  testimony 
forms  an  Illy  matched  patchwork;  and  the 
defendant's  testimony  Is  at  violent  variance 
with  the  showing  made  by  the  records  of  the 
Lafayette  Bank  and  other  physical  facts  in 
the  case.  The  evidence  was  ample  to  author- 
ize the  action  of  the  trial  court  In  permanent- 
ly removing  him  as  a  member  of  the  board 
of  education,  and  in  finding,  under  the  stat- 
ute upon  which  this  action  was  Lased,  that  he 
was  liable  to  the  board  in  the  amount  he  had 
knowingly  permitted  to  be  paid  by  it  for  the 
school  site  In  excess  of  the  price  paid  for  the 
property  by  Sheppard.  Proof  of  this  knowl- 
edge is  supplemented  by  the  facts  that  de- 
fendant during  all  of  the  time  the  negotia- 
tions in  regard  to  the  sale  and  purchase  of 
the  property  were  under  way,  despite  bis  and 
bis  son's  denials,  was  connected  with  and  a 
part  of  a  company  and  a  corporation,  each  of 
which  participated  in  and  was  benefited  by 
the  transaction,  as  did  defendant  in  the  cred- 
it received  on  his  note  for  $6,626.22.  No  er- 


ror was  committed  therefore  ih  the  overrul- 
ing of  defendant's  demurrer  to  the  evidence. 

[2]  II.  Defendant  contends  that  the  statute 
upon  which  the  proceedings  here  are  based 
Is  criminal  In  its  nature  and  should  be  strict- 
ly construed.  This  contention  arises  out  of  a 
mistaken  theory  as  to  the  nature  of  a  public 
office.  The  right  thereto  is  neither  Inherent 
nor  constitutional.  Whether  the  office  be  na- 
tional, state,  municipal,  or  that  of  a  board 
having  public  functions,  as  in  the  Instant 
case,  it  is  purely  a  creature  of  the  law,  and 
Is  but  an  Instrumentality  for  the  more  ef- 
fective transaction  of  the  public  business. 
The  power  which  creates  an  office  prescribes 
the  manner  in  which  it  is  to  be  filled,  the  du- 
ties of  the  official  who  is  to  fill  It,  and  the  con- 
ditions under  which  his  tenure  may  be  ter- 
minated. An  Incumbent  of  a  public  office  oc- 
cupies a  position  of  trust,  and  the  conditions 
of  his  removal  therefrom  are,  as  they  were 
in  this  case,  based  upon  an  alleged  violation 
of  that  trust  In  the  determination  of  the 
matter  the  rights  of  the  public  are  of  primary 
importance,  and  those  of  the  incumbent  sec- 
ondary. While  charges  preferred  against  an 
official  must  be  established  with  sufficient  cer- 
tainty to  sustain  a  judgment  of  ouster,  no 
such  rule  of  strict  construction  is  applicable 
to  the  statutes  regulating  the  proceedings  as 
is  applied  to  the  Interpretation  of  the  crim- 
inal law.  The  burden  of  the  statutes  which 
authorized  this  action  against  defendant, 
crystallized  in  a  few  words,  was  that  he  keep 
his  hands  free  from  fraud.  The  trial  was  to 
determine  if  he  had  obeyed  this  mandate  and 
no  such  latitude  of  examination  was  permit- 
ted as  to  prove  prejudicial  to  any  right  to 
which  he  was  entitled.  Afforded  every  rea- 
sonable opportunity  of  defense,  he  failed  to 
show  an  official  record  free  from  blemish. 
His  contention  as  to  strict  construction  of  the 
law  must  go  for  naught. 

[3]  III.  We  have  carefully  compared  the 
petition  with  the  statutes  upon  which  it  was 
based  to  determine  if  It  is,  as  contended  by 
defendant,  insufficient.  It  follows  with  al- 
most literal  particularity  the  language  of  the 
statute  in  charging  the  defendant  with  a  vio- 
lation of  his  trust,  and  is  therefore  not  ob- 
noxious to  criticism  for  lack  of  certainty. 
The  statute  itself  fully  defines  the  condi- 
tions under  which  an  action  of  this  nature 
may  be  instituted,  and  If  followed,  as  it  was 
in  this  Instance,  by  the  petition,  no  more  is 
required. 

[4,  5]  IV.  There  Is  a  lack  of  sincerity  in 
the  defense  In  this  case  not  characteristic  of 
that  of  an  honest  public  official.  He  docs 
not  -  combat  the  charges  preferred  with  a 
frankness  indicative  of  Innocence.  He  denies 
all  knowledge  of  the  transaction  in  the  face 
of  the  fact  that  he  knew  Sheppard  was  nego- 
tiating to  purchase  the  property  to  sell  the 
same  to  the  school  board.  He  and  his  son 
contend  that  he  did  not  participate  in  con- 
ducting the  business  of  A.  H.  Kuhs  ft  Son  or 
of  the  A.  H.  Kuhs  &  Son.  Realty  Company, 


Digitized  by  Google 


Mo.) 


STATE  y.  NORTONI 


429 


although  he  was  a  partner  In  the  one  and  a 
director  and  secretary  In  the  other.  In  the 
presence  of  these  facts  he  must,  on  account 
of  his  connection  therewith,  be  held  chargea- 
ble with  a  notice  of  the  transactions  of  these 
two  concerns,  as  he  stands  In  the  one  case 
In  the  relation  of  a  partner  In  the  company, 
and  Is  an  Integral  part  of  the  corporation  in 
the  other.  We  have  frequently  held,  nowhere 
more  definitely  than  in  Prlddy  v.  McKenzle, 
205  Mo.  lot  dt  194,  103  S.  W.  968,  that: 

"One  cannot  avoid  liability  for  the  jets  of  his 
partner  in  the  ordinary  business  of  the  firm  on 
the  ground  that  he  did  not  know  of  such  acts. 
•  *  •  What  his  partner  did  in.  the  firm  name 
was  done  by  the  firm,  and  upon  the  firm  re- 
sponsibility, and  this  was  so  whether  compensa- 
tion was  charged  or  not ' 

A  like  rule  applies  to  one  who,  as  a  munici- 
pal officer,  Is  Interested  In  a  contract  be- 
tween the  municipality  and  a  corporation  of 
which  he  was  a  stockholder.  Foster  v.  Cape 
May,  60  N.  J.  Law,  78,  86  AtL  1089;  2  Dill. 
Munlc.  Corp.  (5th  Bd.)  8  773,  p.  1146. 

It  follows  from  what  has  been  said  that  the 
judgment  of  the  trial  court  should  in  all 
things  be  affirmed;  and  it  Is  so  ordered. 
ah  concur,  except  G EAVES,  C.  J.,  who  dls.- 
aents  in  separate  opinion,  and  WOODSON, 
J.,  In  doubt. 

GRAVES,  O.  J.  (dissenting).  I  do  not  be- 
lieve that  the  facts  of  this  case  are  such  as 
to  Justify  the  harsh  Judgment  entered.  In  a 
case  where  not  only  the  official  position  of 
the  party  Is  taken,  but  likewise  the  munifi- 
cent sum  of  $11,500  of  his  life's  earnings  Is 
also  taken,  the  evidence  of  official  miscon- 
duct should  be  plain  and  convincing.  I  have 
read  and  re-read  the  evidence  In  this  case, 
and  am  not  convinced  of  Its  sufficiency.  At 
this  time  I  shall  not  undertake  a  review  of 
the  evidence,  but  reserve  the  right  later  so  to 
do.  With  my  present  views  of  the  record,  I 
am  forced  to  the  conclusion  that  the  evidence 
does  not  measure  up  to  the  standard  for  a 
conviction  In  a  cause  of  this  character.  I 
therefore  dissent. 


2.  Courts  «=»487(4)— Court  or  Appeals— 
Conflicting:  Decisions— Motion  to  Tbans- 

Const.  Amend.  1884,  i  6.  providing  that, 
when  any  one  of  the  Court  of  Appeals  renders 
a  decision  which  any  one  of  the  Judges  therein 
sitting  shall  deem  contrary  to  any  previous  de- 
cision of  a  Court  of  Appeals  or  the  Supreme 
Court,  the  Court  of  Appeals  must  of  its  own 
motion  certify  and  transfer  the  cause  to  the 
Supreme  Court,  does  not  require  a  probate  judge 
against  whom  mandate  issues  to  appoint  a  cer- 
tain person  as  an  administrator  to  move  for  a 
transfer  of  the  case  where  the  judgment  in  the 
mandamus  proceeding  was  by  a  united  court, 
which  was  apprised  of  the  judge's  contentions 
by  a  motion  for  rehearing. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  <8=»487(4).] 

8.  Executors  and  Administrators  <8=»17(3) 
—Who  Entitled  to  Administer. 
Under  Rev.  St  1909,  §  16,  stating  priority 

of  right  to  administer  a  decedent's  estate,  as  a 

general  rule  the  probate  court  should  appoint 

the  widow  as  administratrix  unless  prohibited 

from  acting  by  some  rule  of  law. 
[Ed.  Note.— For  other  cases,  see  Executors 

and  Administrators,  Cent  Dig.  §|  45-47;  Dec. 

Dig.  <8=»17(3).] 

4.  Mandamus  «=»29— Functions  of  Writ. 

Generally  speaking,  mandamus  will  lie  to 
compel  the  appointment  as  administrator  of  a 

5erson  entitled  thereto  under  Rev.  St  1909,  f 
6,  stating  the  priority  of  right  to  administer 
decedent's  estates. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  f  66;  Dec.  Dig.  «=»29.] 

5.  Executors  and  Administrators  <fc=>19— 
Appointment — Right  to  Appointment- 
Waiver. 

Rev.  St  1909,  {  14,  states  only  the  legal 
disqualifications  which  preclude  appointment  as 
administrator,  but  does  not  preclude  waiver  by 
contract  or  estoppel  in  pais  of  the  right  to  be  ap- 
pointed administrator. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §g  78-82 ;  Dec 
Dig.  <3=»19.] 

a  Mandamus  «=>29— Function  of  Writ- 
Legal  Duty.  , 
Where  the  probate  judge  found  that  the 
widow  of  deceased  had  by  antenuptial  con- 
tract waived  her  right  to  administer  the  estate, 
his  determination  was  judicial,  and  his  judgment 
was  not  for  review  upon  mandamus. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  g  65;  Dec.  Dig.  «=»29J 
Bond,  J.,  dissenting. 


STATE  ex  reL  THOMPSON,  Probate  Judge, 
v.  NORTONI  et  si,  Judges.   (No.  19702.) 

ireme  Court  of  Missouri  In  Banc.  Dec, 
21,  1916.  Motion  to  Modify  Judgment  and 
Remand  to  St.  Louis  Court  of  Appeals  De- 
nied Jan.  17,  1917.) 

1.  rVirio«ARi  <g=33(2)— Who  Entitled  to 

Writ— Interest.  ,   !t 

Where  mandamus  is  brought  and  the  writ 
awarded  againBt  a  judge  of  the  probate  court  to 
require  the  appointment  of  an  individual  as  ad- 
ministrator of  an  estate,  the  judge  himself  is 
such  an  interested  party  that  he  may  bring  cer- 
tiorari to  review  the  order  awarding  the  writ 
of  mandamus,  whether  certiorari  be  regarded  as 
a  new  and  original  proceeding  or.,  not 

fEd.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  J  44;  Dec.  Dig.  «=33(2).] 


Certiorari  to  St  Louis  Court  of  Appeals. 

Certiorari  by  the  State,  on  the  relation  of 
J.  B.  Thompson,  Probate  Judge  of  Pike  Coun- 
ty, to  review  a  Judgment  of  Albert  D.  Nor- 
ton! and  others,  Judges  of  the  St  Louis  Court 
of  Appeals,  in  a  proceeding  In  mandamus 
by  Anna  Estella  Scanland  against  the  re- 
lator In  certiorari.  Judgment  and  record  of 
the  St  Louis  Court  of  Appeals  quashed. 

W.  C.  Hughes,  of  Montgomery  City,  Jones 
&  Hayden,  of  Frankford,  Hostetter  &  Haley, 
of  Bowling  Green,  and  Pearson  &  Pearson, 
of  Louisiana,  Mo.,  for  relator.  Ed.  Corwlne, 
of  Frankford,  D.  A.  Ball,  of  Louisiana,  Mo., 
and  Richard  H.  Norton,  of  Troy,  for  respond- 
ents. 


«=,For  other  cases  see  same  topic  and  KBY-NUMBER  In  all  Key-Numbered  Digest*  and  Indexes 
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GRAVES,  J.  Certiorari  to  the  St  Louis 
Court  of  Appeals.  The  pertinent  facte  are 
few  and  simple.  Charles  B.  Scanland  died 
in  Pike  county,  Mo.,  May  31,  1916.  Shortly 
thereafter  the  widow,  Anna  Estella,  applied 
for  letters  of  administration  upon  the  estate. 
Relator  herein  was  and  is  the  probate  Judge 
of  Pike  county.  Objections  were  interposed 
as  to  the  appointment  of  the  widow  as  ad- 
ministratrix. In  the  course  of  the  investiga- 
tion it  appeared  from  the  evidence  that  there 
was  an  antenuptial  agreement  between  the 
deceased  and  the  widow.  The  probate  court 
refused  to  appoint  the  widow  as  administra- 
trix, and  in  his  findings  and  Judgment, 
among  other  things,  found  and  adjudged: 

"The  court  doth  farther  find  from  the  evi- 
dence that  the  deceased  and  the  applicant,  Anna 
Estella  Scanland,  just  before  their  marriage, 
entered  into  and  executed  a  marriage  contract 
by  the  terms  of  which  the  applicant  agreed  and 
contracted  to  receive  a  stipulated  sum  of  money 
before  their  said  marriage  and  an  annual  stipu- 
lation thereafter  during  said  marriage  or  so 
long  as  the  said  applicant  should  continue  the 
wife  of  deceased,  In  lieu  of  all  marital  rights 
in  the  estate  of  deceased,  and  thereby  relinquish 
all  right  or  interest  in  the  estate  of  the  dece- 
dent  *   *  • 

"And  the  court  doth  farther  find  and  adjudge 
from  the  evidence  that  the  applicant  waived 
any  right  she  might  otherwise  have  to  adminis- 
ter upon  the  estate  of  the  deceased  by  and 
through  the  marriage  contract  by  her  and  the 
decedent  executed  and  entered  into  previous  to 
their  marriage. 

'"Wherefore  the  application  of  the  said  Anna 
Estella  Scanland  to  be  appointed  administratrix 
of  the  estate  of  the  said  Charles  B.  Scanland, 
deceased,  is  denied  and- refused  by  the  court." 

The  probate  court  then  appointed  the  pub- 
lic administrator  to  take  charge  of  the  es- 
tate. .Thereupon  the  said  Anna  Estellaj 
Scanland  brought  mandamus  proceedings  in 
the  St  Louis  Court  of  Appeals  to  compel  the 
relator  here,  as  probate  Judge  of  Pike  county, 
to  appoint  her  as  administratrix  of  her  hus- 
band's estate. 

The  relator  here,  among  other  things,  in 
his  return  set  up  in  the  Court  of  Appeals 
his  Judgment  theretofore  entered  in  the  pro- 
bate court,  the  material  portions  of  which  we 
have  quoted  supra.  The  St.  Louis  Court  of 
Appeals,  notwithstanding  the  return  afore- 
said, granted  the  writ  of  mandamus,  direct- 
ing relator  here  to  vacate  his  order  appointing 
the  public  administrator  as  administrator 
of  the  estate,  and  further  directing  him  to 
appoint  Anna  Estella  Scanland  as  administra- 
trix of  such  estate.  As  against  this  Judg- 
ment and  the  opinion  upon  which  it  is  predi- 
cated our  writ  of  certiorari  is  invoked.  Other 
matters  will  be  noted  In  the  course  of  the 
opinion. 

[1]  I.  It  is  urged  in  the  first  place  that  the 
relator  has  no  such  interest  in  the  contro- 
versy as  entitles  him  to  invoke  our  writ  of 
certiorari.  This  position  of  counsel  is  un- 
tenable. The  proceeding  ic  the  St  Louis 
Court  of  Appeals  was  one  against  the  relator 
here  and  none  other.  The  writ  issued  in 
that  case  was  directed  against  him,  and  none 


(Ma 

other.  The  judgment  entered  In  that  case 
was  against  him  and  none  other.  It  would 
be  a  very  singular  condition  If  It  could  be 
said  that  the  respondent  in  a  mandamus  pro- 
ceeding is  so  Interested  that  he  is  made  the 
sole  party,  and  then  after  Judgment  against 
him  his  interest  at  once  vanishes,  so  that  he 
cannot  question  the  validity  of  that  Judg- 
ment on  certiorari.  In  other  words,  his  In- 
terest is  such  that  he  is  the  necessary  party 
to  the  suit  yet  when  he  is  beaten  In  the 
suit  his  interest  vanishes  so  that  he  cannot 
gainsay  the  validity  of  the  record  upon  which 
the  Judgment  against  him  is  founded.  This 
is  one  of  the  contentions  here.  It  is  unten- 
able absolutely.  When  a  party  has  such  an 
Interest  in  a  controversy  as  under  the  law 
he  must  be  made  a  party  thereto  (In  this 
case  the  sole  party  thereto)  for  a  determina- 
tion of  the  controversy,  It  should  not  be  said  • 
that  he  has  not  sufficient  interest  (after  Judg- 
ment against  him)  to  Invoke  our  writ  of  cer- 
tiorari, and  thereby  test  the  validity  of  the 
Judgment  In  the  particular  case,  if  relator 
could  not  question  the  Judgment  no  other 
person  could,  because  he  was  the  sole  re- 
spondent In  the  mandamus  proceeding,  and 
any  other  party  would  be  a  stranger  to  that 
record.  We  are  cited  to  State  ex  reL  v. 
Reynolds,  190  Mo.  678,  80  S.  W.  877,  but  that 
case  touches  no  part  of  the  question. 

It  is  urged  that  the  suing  out  of  a  writ  of 
certiorari  is  a  new  action,  and  we  are  cited 
to  Macklin  v.  Allenberg,  100  Mo.  loc.  dt  343, 
13  S.  W.  360.  That  case  discusses  a  writ 
of  error  rather  than  a  writ  of  certiorari,  but 
this  is  immaterial.  Grant  It  that  the  suing 
out  of  the  writ  is  a  new  action;  the  situa- 
tion as  to  interest  is  not  changed.  The  pur- 
pose of  the  new  action,  so  far  as  this  relator 
Is  concerned,  is  to  rid  himself  of  a  Judgment 
against  him.  If  he  has  not  an  Interest  in 
that  Judgment  no  person  has,  because  he 
Is  the  sole  person  against,  whom  the  Judg- 
ment is  entered.  We  can  but  conclude  that 
the  relator  had  the  right  to  apply  for  and 
secure  our  writ  of  certiorari. 

[2]  II.  A  further  preliminary  matter  should 
be  determined.  In  respondents'  brief  it  Is 
said: 

"Relator  is  not  entitled  to  maintain  this  writ 
of  certiorari  under  the  provisions  of  the  Consti- 
tution (Amendment  1884,  f  6)  without  applying 
first  to  the  Court  of  Appeals  for  a  transfer  of 
the  cause  to  the  Supreme  Court  upon  the  ground 
of  conflict  with  some  of  its  decisions,  or  with 
some  previous  ruling  of  die  other  Courts  of 
Appeals." 

We  are  all  familiar  with  this  section.  It 
provides: 

"When  any  one  of  said  Court  of  Appeals  shall 
in  any  cause  or  proceeding  render  a  decision 
which  any  one  of  the  Judges  therein  sitting  shall 
deem  contrary  to  any  previous  decision  of  any 
one  of  said  Courts  of  Appeals,  or  of  the  Su- 
preme Court,  the  said  Court  of  .Appeals  must  of 
its  own  motion  •  •  •  certify  and  transfer 
said  cause  or  proceeding  *  *  *  to  the  Su- 
preme Court"  etc. 

Nothing  In  this  section  required  the  re- 
lator to  file  a  motion  to  transfer  the  case 
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here.  The  judgment  In  the  Court  of  Appeals 
was  by  a  united  court.  By  motion  for  re- 
hearing the  court's  attention  was  called  to 
the  matters  npw  urged,  but  this  motion  was 
overruled.  The  Court  of  Appeals  was  not 
left  without  notice  of  the  things  now  urged 
against  its  Judgment  and  opinion.  The  cases 
cited  do  not  cover  the  Question.  It  is  not 
necessary  to  file  a  motion  to  transfer,  after 
motion  for  rehearing  has  been  overruled,  be- 
fore applying  to  this  court  for  a  writ  of  cer- 
tiorari. The  relator  did  all  that  he  was  re- 
quired to  do. 

III.  The  gist  of  this  case  lies  within  a 
small  compass.  Mrs.  Scanland  applied  for 
letters  of  administration  upon  her  husband's 
estate.  Her  application  was  opposed  by 
some  heirs  at  law.  In  the  course  of  the 
hearing  there  was  evidence  of  an  antenup- 
tial agreement  The  probate  court  heard 
this  evidence,  and  then  found  therefrom 
thus: 

"And  the  court  did  further  find  and  adjudge 
from  the  evidence  that  the  applicant  waived 
any  right  she  might  otherwise  nave  to  admin- 
ister upon  the  estate  of  the  deceased  by  and 
through  the  marriage  contract  by  her  and  the 
decedent  executed  and  entered  into  previous  to 
their  marriage." 

This  appears  in  the  return  filed  In  the  St 
Louis  Court  of  Appeals.  There  were  other 
findings  as  to  her  character  and  competency, 
but  we  put  them  aside.  These  also  appeared 
in  the  return  in  the  St  Louis  Court  of  Ap- 
peals. In  other  words,  the  case  there  was 
one  upon  pleadings  only  and  a  motion  for 
judgment  on  same.  The  Court  of  Appeals 
mentions  this  finding  and  Judgment  of  the 
probate  court  in  its  opinion,  but  it  would  be 
immaterial  whether  it  did  or  not,  because 
it  is  in  the  very  pleadings  upon  which  the 
opinion  and  Judgment  is  founded.  It  does 
not  come  by  way  of  bill  of  exceptions,  but 
Is  the  record  proper  in  the  case,  which  rec- 
ord Is  before  us  by  our  writ  of  certiorari. 
On  this  return  or  record,  the  court  by  its 
opinion  and  Judgment  directed  a  permanent 
writ  of  mandamus  to  be  awarded  directing 
the  relator  here,  the  respondent  there,  to 
appoint  Mrs.  Scanland  as  administratrix. 
The  question  is,  Does  this  ruling  contravene 
rulings  of  this  court?  We  think  so,  for  rea- 
sons we  will  assign. 

[3, 4]  IV.  The  Court  of  Appeals  properly 
announces  the  general  rule  that,  under  sec- 
tion 15,  R.  a  1909,  the  probate  court  should 
have  appointed  the  widow  as  administratrix, 
unless  she  was  precluded  from  acting  by 
some  provision  or  rule  of  law.  The  Court  of 
Appeals  also  properly  rules  that,  generally 
speaking,  mandamus  will  lie  to  compel  the 
appointment  of  a  person  entitled  thereto  un- 
der section  15,  which  section  reads: 

"Letters  of  administration  shall  be  granted: 
First,  to  the  husband  or  wife;  secondly,  to  those 
who  are  entitled  to  distribution  of  the  estate, 
or  one  or  more  of  them,  as  the  court  or  judge  or 
clerk  in  vacation  shall  believe  will  best  manage 
and  preserve  the  estate." 


[I]  We  have  held  mandamus  to  be  a  prop- 
er remedy.  State  ex  reL.  v.  Fowler,  108  Mo. 
466,  18  8.  W.  968.  It  runs  amuck,  however, 
when  it  rules  that  the  only  things  which  will 
prevent  her  appointment  are  the  disqualifica- 
tions mentioned  in  section  14,  R.  S.  1909, 
which  section  reads: 

"No  judge  or  clerk  of  any  probate  court,  in 
his  own  county,  or  his  deputy,  and  no  male  per- 
son under  twenty-one  years  of  age,  or  female 
person  under  eighteen  years  of  age,  or  of  un- 
sound mind,  shall  be  executor  or  administrator. 
No  married  woman  shall  be  executrix  or  admin- 
istratrix, nor  shall  the  executor  of  an  executor, 
in  consequence  thereof,  be  executor  of  the  first 
testator.* 

There  Is  such  a  thing  as  waiving  the  right 
to  administer.  This  may  be  done  by  con- 
tract, as  indicated  in  the  case  at  bar,  or  It 
may  appear  from  matters  in  pais,  as  in 
State  ex  reL  v.  Holtcamp,  185  S.  W.  201. 
One  entitled  to  administer  cannot  be  com- 
pelled to  administer,  so  the  law  denominates 
it  a  personal  privilege  which  may  be  waived. 

In  the  case  at  bar  the  probate  court  found 
and  adjudged  that  the  widow  had  waived 
the  right  to  administer,  and  yet  with  this 
solemn  adjudication  before  it  In  the  return 
to,  the  mandamus,  the  Court  of  Appeals 
made  the  writ  permanent  and  directed  the 
appointment  of  the  widow.  This  ruling  was 
squarely  In  the  face  of  the  unanimous  ruling 
of  our  brothers  of  Division  2  In  State  ex  rel. 
v.  Holtcamp,  supra,  185  S.  W.  204,  whereat, 
in  discussing  the  question  of  waiving  the 
right  to  administer,  it  was  said: 

"We  are  therefore  of  the  opinion  that  the  pro- 
bate court  was  not  only  called  upon  to  deter- 
mine the  legal  effect  of  the  resignation  filed  in 
Ohio,  but  also  the  question  of  fact  as  to  what 
relator's  intentions  were,  and  how  far  he  had 
renounced  in  pais;  and,  in  this  connection,  it 
had  a  perfect  right  to  weigh  and  consider  all  of 
relators  acts  and  conduct.  This  required  the 
exercise  of  judicial  discretion,  and  it  is  too  well 
settled  to  even  warrant  the  citation  of  authori- 
ties that  such  discretion  cannot  be  controlled 
by  mandamus." 

[•]  So  in  the  case  at  bar  the  question  as 
to  whether  or  not  the  widow  by  contract  or 
otherwise  had  waived  her  marital  right  to 
administer  was  a  Judicial  question  for  the 
determination  of  the  probate  court  When 
it  acted  Its  Judgment  was  not  for  review  up- 
on mandamus.  Judicial  acts,  completed  as 
here,  are  not  the  subjects  of  mandamus  pro- 
ceedings. To  illustrate,  take  the  very  stat- 
ute cited  by  the  court,  section  14,  supra. 
Suppose  the  widow  had  applied.  Sup- 
pose there  were  objections  to  her  appoint- 
ment, and  the  probate  court,  upon  hear- 
ing the  facts,  found  that  the  widow  was 
Insane.  Would  it  be  said  that  such  court 
could  be  compelled  by  mandamus  to  appoint 
the  widow,  with  such  an  adjudication  plead- 
ed in  the  Return?  The  determination  would 
be  a  Judicial  act,  and  not  subject  to  review 
by  mandamus.  There  can  be  no  question 
that  a  woman  by  an  antenuptial  agreement 
can  waive  her  right  to  administer.  That 
question  of  waiver  is  to  be  determined  by 
the  probate  court  to  whom  she  applies  for 
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letters.  If  not,  there  Is  po  place  for  Its 
determination.  The  matter  of  whether  there 
has  been  a  waiver  of  the  right  Is  a  Judicial 
question,  and  as  said  in  the  Holtcamp  Case, 
supra,  the  Judgment  cannot  be  controlled  by 
mandamus.  That  mandamus  will  not  lie  un- 
der such  situation  Is  also  ruled  In  State  ex 
ret  t.  Wurdeman,  187  8.  W.  259,  when  Bond, 
J.,  says: 

"In  view  of  the  foregoing  constitutional  and 
statutory  provisions,  the  conclusion  is  Inescapa- 
ble that  the  report  of  the  grand  Jury  in  the  pres- 
ent proceeding  presented  matters  requiring  the 
exercise  of  the  judicial  faculty  on  the  part  of  the 
circuit  judge  in  determining  whether  it  should 
be  expunged  or  permitted  to  remain  among  the 
files  and  records  of  the  court.  But  it  is  ele- 
mentary that  any  decision  which  he  might  make 
in  the  exercise  of  his  judicial  discretion  is  one 
which  cannot  be  directed  by  writ  of  mandamus 
from  any  court.  The  judge  may  be  compelled 
to  exercise  his  jurisdiction  and  make  a  decision 
or  render  a  judgment,  but  the  kind  of  decision 
or  the  nature  of  his  judgment,  resting  on  his 
judicial  discretion,  cannot  be  controlled  by  this 
writ'' 

We  grant  it  that,  If  the  return  In  the 
mandamus  case  had  only  disclosed  a  refusal 
to  appoint  the  widow,  without  the  showing 
of  an  adjudication  upon  the  question  of  the 
.waiver,  a  different  situation  might  prevail. 
But  it  was  for  the  probate  court  to  deter- 
mine the  question  of  waiver  upon  the  evi- 
dence before  it,  and  not  for  the  Court  of  Ap- 
peals to  attempt  to  determine  that  question 


In  a  mandamus  proceeding.  It  may  be  that 
some  other  probate  judge  might  have  render- 
ed a  different  judgment  on  the  question  of 
waiver,  with  the  facts  found  in  this  case, 
but  that  is  not  a  matter  for  consideration  in 
mandamus.  It  may  be  unfortunate  that  the 
statute  provides  for  no  appeal  from  the  pro- 
bate court  In  such  cases,  but  the  remedy 
is  with  the  lawmakers,  and  not  with  the 
courts.  Our  cases  have  reached  the  limit  in 
upholding  mandamus  to  compel  an  appoint- 
ment of  the  party  entitled  by  virtue  of  the 
statute,  but  we  have  not  gone  so  far  as  to 
hold  that  If,  upon  the  application  of  the 
party  entitled,  a  question  arises  which  re- 
quires judicial  determination,  that  manda- 
mus will  nevertheless  lie. 

The  opinion  of  our  learned  brothers  con- 
travene our  opinions  in  the  Holtcamp  and 
Wurdeman  Cases,  supra,  as  well  as  other  cas- 
es we  might  cite.  The  court  was  wrong  in 
proceeding  as  if  they  could  determine  the 
question  of  waiver  In  a  mandamus  proceed- 
ing. 

Other  matters  found  by  the  probate  court 
we  need  not  discuss.  But  upon  them  the 
probate  court  had  no  right  to  refuse  the  ap- 
plication of  the  widow.  We  have  selected 
the  one  vital  question. 

The  Judgment  and  record  of  the  St  Louis 
Court  of  Appeals  should  be,  and  Is,  quashed. 
All  concur,  except  BOND,  J.,  who  dissents. 
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OHIO  VALLEY  BANKING  ft  TRUST  CO.  t. 
CITIZENS'  NAT.  BANK. 

(Court  of  Appeals  of  Kentucky.   Feb.  2,  1817.) 

1.  Banks  and  Banking  «=>116(4>— Omenta 
and  Agents. 

As  the  general  law  of  agency  applies  be- 
tween a  cashier  and  his  bank  and  third  parties, 
whenever  one  deals  with  a  cashier  individually, 
such  person  is  put  on  notice  that  the  cashier  is 
not  acting  for  the  bank, 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  (  285;  Dec.  Dig.  «=» 
116(4).] 

2.  Banks  and  Banking  <g=»117  —  Officers 
and  Agents  —  Transactions  with  Third 
Persons. 

Where  the  cashier  of  defendant  bank  pledged 
his  stock  therein  with  plaintiff  to  secure  a  loan 
is  his  individual  capacity,  the  fact  that  plain- 
tiff in  returning  the  stock  to  him  for  reissue  at 
his  request  addressed  him  as  cashier,  did  not 
change  the  character  of  the  transaction  into 
business  of  the  bank,  so  as  to  make  It  liable  for 
his  conversion  of  the  stock. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  f  288;  Dec.  Dig.  «=»117.] 

8.  Banks  and  Banking  <g=118<4}— Officers 

and  Agents— Notice. 
Where  the  cashier  of  defendant  bank  pledged 
his  stock  therein  to  plaintiff  bank  as  security 
for  his  individual  loan,  and  later,  on  his  request, 
the  stock  was  sent  to  him  for  reissue  and  re- 
turn to  plaintiff,  and  be  converted  the  reissued 
stock,  plaintiff  could  not  invoke  the  rule  that 
defendant  is  charged  with  knowledge  acquired 
by  its  cashier  pertaining  to  transactions  in  the 
scope  of  the  bank's  business,  although  such 
knowledge  be  acquired  in  another  transaction. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  f  285;  Dec.  Dig.  «=» 
116(4).] 

4.  Banks  and  Banking  <S=»116(6)— Officers 
—Notice. 

Neither  can  it  be  said  that  any  knowledge 
that  cashier  had  as  distinguished  from  his  possi- 
ble intention  to  convert  the  pledged  certificates 
to  his  own  use  could  have  affected  the  rights 
or  liabilities  of  the  defendant  bank  if  such 
knowledge  be  imputed  to  it,  as  it  is  the  knowl- 
edge on  the  part  of  the  officer,  not  his  purpose 
or  intention,  that  is  imputed  to  his  principal. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  (  287;  Dec.  Dig.  <8=>116(6).] 

5.  Banks  and  Banking  «=»116(4)— Officers 
and  Agents— Notice. 

Where  the  officer  of  a  bank  is  personally  in- 
terested in  a  transaction  to  which  the  bank  is 
also  a  party  in  interest,  the  bank  is  not  charged 
with  knowledge  acquired  by  the  officer  in  regard 
to  the  transaction,  as  he  will  not  be  presumed 
to  impart  knowledge  which  is  adverse  to  his  own 
interest,  unless  the  same  officer  acts  for  both 
banks  or  is  the  sole  representative  of  the  bank 
with  which  be  deals. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  g  286;  Dec.  Dig.  «=> 
116(4).] 

Appeal  from  Circuit  Court,  Henderson 
County. 

Action  by  the  Citizens'  National  Bank 
against  the  Ohio  Valley  Banking  ft  Trust 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed. 

Teaman  ft  Teaman  and  Montgomery  Mer- 
rltt,  all  of  Henderson,  for  appellant  John 


0.  Worsham,  of  Henderson,  O.  W.  McClnnls, 
of  Evansville,  Ind.,  and  Henson  ft  Taylor,  of 
Henderson,  for  appellee. 

MILLER,  J.  On  December  22,  1918,  In- 
gram Crockett,  of  Henderson,  Ky.,  borrowed 
$5,800  from  the  Bankers'  National  Bank  of 
Evansville,  Ind.  On  January  19, 1914,  Crock- 
ett borrowed  the  further  sum  of  $1,950  from 
the  same  bank.  To  secure  the  payment  of 
his  notes  given  for  these  loans,  Crockett 
pledged  as  collateral  security  stock  certifi- 
cate No.  457  for  80  shares,  and  certificate 
No.  -458  for  26  shares  of  the  capital  stock  of 
the  Planters'  State  Bank  of  Henderson, 
which  stood  in  Crockett's  name.  For  brevity, 
the  Planters'  State  Bank  of  Henderson  will 
be  called  the  Henderson  Bank,  and  the  Bank- 
ers' National  Bank  of  Evansville  will  be 
designated  as  the  Evansville  Bank  in  this 
opinion. 

At  the  time  these  loans  were  made  to 
Crockett  he  was  the  cashier  of  the  Hender- 
son Bank.  These  transactions  were,  how- 
ever, the  Individual  contracts  of  Crockett  In 
which  the  bank  had  no  interest  or  concern. 

On  February  8,  1914,  Crockett  wrote  to 
the  Evansville  Bank  as  follows: 

"Henderson,  Ky.,  February  8,  1914. 

"Bankers'  National  Bank,  Evansville,  Ind.— 
Dear  Sirs:  Will  you  kindly  send  me  my  bank 
stock  for  reissue  of  several  certificates.  I  hope 
to  make  you  a  payment  on  my  note. 

"Yours  very  truly,         Ingram  Crockett" 

To  this  request  the  Evansville  Bank  an- 
swered as  follows: 

"Evansville,  Ind.,  February  4,  1914. 
"Mr.  Ingram  Crockett  Cashier  Planters*  State 
Bank,  Henderson,  Kentucky— Dear  Sir:  As  per 
your  request  of  the  3d  we  inclose  to  you  here- 
with certificates  No.  457  and  No.  458  for  55 
shares  of  the  capital  stock  of  the  Planters'  State 
Bank  of  Henderson,  Ky.,  to  be  reissued  and  re- 
turned to  us,  or  if  part  or  all  of  the  stock  be 
disposed  of,  proceeds  of  same  returned  to  us  in 
lieu  of  stock. 

"Very  truly  yours, 

"Sam  T.  Heston,  President" 

The  envelope  In  which  this  letter  of  Feb- 
ruary 4th  was  Inclosed  was  addressed  to 
"Ingram  Crockett  Cashier,  Henderson,  Ky." 
The  letter  was  sent  registered  and  was  de- 
livered to  Carl  Selle,  a  19  year  old  clerk  in 
the  Henderson  Bank,  on  February  5,  1914. 
Selle  delivered  the  letter  by  Immediately 
placing  It  upon  Crockett's  desk  in  the  bank. 
Crockett  surrendered  stock  certificate  No. 
458  for  26  shares  of  the  capital  stock  of  the 
Henderson  Bank,  and  In  lien  thereof  there 
was  issued  to  him,  on  February  14,  1914, 
certificate  No.  474  for  15  shares,  and  certifi- 
cate No.  475  for  5  shares.  The  remaining 
5  shares  called  for  by  certificate  458  he  had 
issued,  with  another  share  of  stock,  to 
Strachan  Barret  In  certificate  No.  473  for  6 
shares.  In  this  way  Crockett  caused  26 
shares  of  stock  to  be  surrendered  and  reis- 
sued, although  only  25  of  them  had  been 
pledged  to  the  Evansville  Bank.    The  new 
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certificates  were  signed  by  the  president  and 
cashier  of  the  bank,  In  the  ordinary  coarse 
of  business. 

On  February  18,  1814,  five  days  after  the 
stock  was  reissued  as  above  set  forth,  Crock- 
ett returned  original  certificate  No.  467  for 
SO  shares  to  the  Evansvllle  Bank,  and  paid 
$1,500  upon  his  Indebtedness  to  that  bank, 
by  paying  that  amount  to  the  Henderson 
Bank  and  having  It  credited  to  the  account  of 
the  Evansvllle  Bank.  It  does  not  appear 
what  Crockett  said  to  the  Evansvllle  Bank  In 
his  letter  returning  the  certificate  for  the 
30  shares.  On  March  15,  1814,  Crockett  ab- 
sconded, and  the  details  of  the  transaction  as 
above  set  forth  gradually  became  known. 
No  one  In  either  bank,  except  Crockett,  had 
any  knowledge  of  his  misapplication  of  the 
stock  or  Its  proceeds  until  after  his  flight. 

On  March  18,  1914,  the  Evansvllle  Bank 
wrote  the  Henderson  Bank,  Inquiring  about 
the  25  shares  of  stock  which  Crockett  had 
converted  to  his  own  use,  whereupon  the  new 
cashier  of  the  Henderson  Bank  answered  as 
follows : 

"Henderson,  Ky.,  March  20,  1914. 
"Mr.  Sam  T.  Heston,  President.  Bankers'  Na- 
tional Bank,  Evansville,  Ind.— Dear  Sir:  Tour 
letter  of  the  18th  inst  received.  I  do  not  know 
anything  about  the  stock  transaction  with  Mr. 
Crockett.  I  have  examined  your  account  and 
find  you  have  credit  for  $1,500,  by  Crockett 
"Tours  truly,    Fred  P.  Geibel,  Cashier." 

In  June,  1814,  the  Ohio  Valley  Banking  & 
Trust  Company  of  Henderson  was  consoli- 
dated with  and  became  the  successor  of  the 
Planters'  State  Bank  of  Henderson,  and  the 
owner  of  Its  assets.  Likewise,  on  August  15, 
1814,  the  Bankers'  National  Bank  of  Evans- 
vllle and  the  Citizens'  National  Bank  of 
Evansville  were  consolidated;  the  Citizens' 
National  Bank  succeeding  to  all  the  assets  of 
the  Bankers'  National  Bank  of  Evansvllle. 

On  December  24,  1915,  the  Citizens'  Na- 
tional Bank  of  Evansville  brought  this  ac- 
tion against  the  Ohio  Valley  Banking  & 
Trust  Company  of  Henderson  to  recover  $4,- 
500,  the  value  of  the  25  shares  of  stock  which 
it  alleged  that  Crockett,  as  cashier  of  the 
Henderson  Bank,  had  converted  to  the  use 
of  that  bank.  To  this  claim,  however,  the 
defendant  was  entitled,  under  any  view  of 
the  case,  to  a  credit  of  $1,500  paid  by 
Crockett  at  the  time  he  converted  the  stock. 
This  credit  is  not  disputed.  Upon  a  trial 
there  was  a  verdict  and  judgment  against 
the  Henderson  Bank  for  $2,625,  and  it  ap- 
peals. 

The  jury  fixed  the  value  of  the  converted 
stock  at  $165  per  share,  of  $4,125 ;  and,  after 
giving  credit  thereon  for  the  $1,500  paid  by 
Crockett,  there  was  left  the  balance  of  $2,- 
625  fixed  by  the  verdict.  The  Evansvllle 
Bank  rests  its  case  upon  the  proposition  that 
where  a  cashier  of  a  bank  receives  funds, 
checks,  or  other  Instruments,  as  the  repre- 
sentative of  the  bank,  and  misapplies  them, 
his  bank  is  liable.   On  the  other  hand,  the 


Henderson  Bank  insists  that  one  who  deals 
with  the  cashier  of  a  bank,  or  other  agent, 
about  a  matter  personal  to  the  agent,  and  in 
which  the  principal  is  not  interested,  cannot 
look  to  the  principal  for  any  default  of  the 
agent ;  and,  In  applying  that  doctrine  to  the 
facts  of  ■this  case,  It  is  Insisted  the  proof 
shows,  beyond  a  doubt,  that  the  Evansville 
Bank  dealt  with  Crockett  in  his  Individual 
capacity,  and  not  as  cashier  of  the  Hender- 
son Bank,  and  that  the  Henderson  Bank  is 
therefore  not  liable  for  Crockett's  fraudulent 
acts,  and  its  motion  for  a  directed  verdict 
should  have  been  sustained. 

It  will  be  noticed  that  there  are  no  dis- 
puted facts  In  this  case  In  so  far  as  they  re- 
late to  the  liability  or  nonliability  of  the 
Henderson  Bank;  the  parties  differ  merely 
as  to  what  is  the  law  under  the  un controvert- 
ed facts,  as  above  stated.  The  value  of  the 
converted  shares  was  the  only  controverted 
question  of  fact,  under  the  proof. 

Plaintiff's  first  proposition,  that  when  the 
cashier  of  a  bank  receives  funds,  checks,  or 
other  Instruments  as  the  representative  of 
the  bank,  and  misapplies  them,  his  bank  Is 
liable,  begs  the  question  at  issue  In  this  case, 
since  It  is  based  upon  the  assumption  that 
Crockett  received  the  certificate  of  stock  in 
question  as  the  representative  of  the  Hender- 
son Bank.  That,  however,  is  the  question  In 
issue;  and  the  determination  of  that  ques- 
tion will  necessarily  operate  as  the  decision 
of  this  case. 

Plaintiff's  second  proposition,  that  when 
an  officer  of  a  corporation  does  an  act  which 
constitutes  a  fraud  upon  a  third  person,  or 
upon  another  corporation  of  which  he  Is  an 
officer,  the  first-mentioned  corporation  where 
the  officer  also  represents  it  In  the  transac- 
tion is  chargeable  with  notice  of  the  nature 
of  the  transaction,  although  the  fraud  Is 
perpetrated  for  the  officer's  own  benefit,  is, 
in  so  far  as  It  can  be  applied  to  this  case,  but 
a  repetition  of  Its  first  proposition,  since  it 
is  based  upon  the  assumption-  that  Crockett 
perpetrated  the  fraud  as  the  cashier  of  the 
Henderson  Bank.  But,  as  above  stated,  that 
is  the  very  question  in  Issue. 

Finally  plaintiff  Insists  that  where  stock 
comes  to  the  hands  of  an  agent,  in  the  usual 
course  of  business,  his  principal  is  chargeable 
with  notice  of  the  purpose  for  which  the 
stock  was  so  delivered,  and  if  It  be  fraudu- 
lently diverted  by  the  agent  from  the  pur- 
pose for  which  it  was  received,  the  principal 
is  liable.  This  proposition,  however,  is  like- 
wise based  upon  the  theory  that  when 
Crockett  received  the  certificates  of  stock 
from  the  Evansvllle  Bank,  he  received  them 
as  agent  for  the  Henderson  Bank,  when,  In 
fact,  the  whole  controversy  tarns  upon  the 
fact  whether  Crockett  received  the  certifi- 
cates of  stock  In  his  own  right,  ox  as  cashier 
for  the  Henderson  Bank. 

[1]  Consequently,  plaintiff's  argument,  un- 
der every  view  of  it,  comes  back  to  the  single 
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proposition  that  Crockett  received  the  cer- 
tificates of  stock  as  the  agent  of  the  Hender- 
son Bank,  and  hot  In  his  Individual  right 
The  defendant  controverts  this  proposition, 
and  correctly  Insists  that  the  general  law 
of  agency  applies  as  between  a  'cashier  and 
his  bank  and  third  parties;  and  that  when- 
ever one  deals  with  an  agent,  In  his  own 
right  and  about  his  own  business,  whether 
the  agent  be  a  cashier  or  acting  in  some 
other  capacity,  the  person  so  dealing  with 
the  agent  is  put  on  notice  that  the  agent  is 
not  acting  for  his  principal,  but  is  acting 
for  himself.  Unquestionably,  the  Henderson 
Bank  Is  liable  if  Crockett  was  acting  as  Its 
agent  In  the  transaction  with  the  Evansville 
Bank.  In  7  Corpus  Juris,  p.  643,  the  ele- 
mentary rule  Is  thus  stated: 

"Wrongful  acts  of  an  officer  of  a  bank  done 
in  the  interest  of  the  bank  or  in  the  course  of 
dealings  of  the  officer  as  representative  of  the 
bank  may  be  attributed  to  the  bank;  but  a  bank 
cannot  be  held  liable  for  wrongful  acts  of  its 
officers  done  in  their  purely  individual  capacity" 

—citing  American  National  Bank  v.  Warren 
Deposit  Bank,  29  Ky.  Law  Rep.  105,  93  S. 
W.  586,  and  cases  from  other  states  in  sup- 
port of  the  text  Ruohs  v.  Bank,  94  Tenn.  67, 
28  S.  W.  303,  Merchants'  Nat  Bank  v.  De- 
mere,  92  Ga.  735,  19  8.  E.  38,  Graham  v. 
Orange  County  Nat  Bank,  69  N.  J.  Law, 
225,  35  Atl.  1053,  Richardson  v.  Watson,  51 
La.  Ann.  1390,  26  South.  422,  Baker  v.  Berry 
Hill  Mineral  Springs  Co.,  112  Va.  280,  71  S. 
B.  626,  and  Jones  v.  First  National  Bank,  3 
Neb.  (Unof.)  73,  90  N.  W.  912,  present  Inter- 
esting illustrations  of  the  rule. 

Necessarily  it  is  the  nature  of  the  business 
done  that  determines  whether  an  agency  ex- 
ists. A  bank  cashier  has  the  right  to  attend 
to  his  individual  business  at  his  bank,  and 
by  doing  so  he  in  no  way  makes  it  the  bank's 
business.  His  claim  that  his  private  business 
Is  the  bank's  business  cannot  make  It  so. 

There  can  be  no  doubt  that  the  original 
transactions  by  which  Crockett  borrowed  the 
money  from  the  Evansville  Bank  and  pledged 
his  Individual  certificates  of  stock  for  the 
loan  were  clearly  and  certainly  his  individual 
transactions  in  which  the  bank  had  no  inter- 
est whatever.  They  did  not  appear  upon  the 
books  of  the  Henderson  Bank.  And  when 
Crockett  wrote  to  the  Evansville  Bank  on 
February  8,  1914,  asking  it  to  "send  me  my 
bank  stock,"  and  signed  the  letter  "Ingram 
Crockett,"  he  certainly  was  acting  for  him- 
self. 

Up  to  this  point  it  Is  not  contended  and 
could  not  be  contended  with  even  the  slight- 
est degree  of  plausibility  that  Crockett  was 
acting  for  the  Henderson  Bank.  How  then 
did  it  become  the  business  of  the  bank?  How 
did  the  transformation  take  place?  The  an- 
swer Is,  "By  sending  the  certificates  to  In- 
gram Crockett  Cashier."  But  can  It  be  said 
that  when  the  Evansville  Bank  answered, 
sending  him  the  certificates  of  stock,  "as  per 
your  [individual]  request  of  the  3d  we  In- 


close to  you"  the  stock  certificates  In  ques- 
tion, it  was  dealing  with  Crockett  as  cashier 
of  the  Henderson  Bank  by  merely  designat- 
ing him  as  cashier  in  the  letter?  We  would 
be  slow  to  admit  that  the  whole  nature  of 
the  transaction  could  be  thus  radically  chang- 
ed. The  certificates  were  returned  at  Crock- 
ett's personal  request;  he  did  not  even  claim 
to  be  acting  as  cashier.  If  the  letter  ,  had 
gone  Into  the  hands  of  the  president  of  the 
bank,  certainly  he  could  not  have  treated  it 
as  a  bank  transaction,  but  could  only  have 
turned  It  over  to  Crockett  who  was  alone 
Interested  in  it  The  bank  had  no  right  to 
deal  with  the  two  certificates  of  stock  that 
were  returned  to  Crockett  since  they  were 
Crockett's  individual  property;  and,  as  be- 
tween himself  and  his  bank,  he  alone  had 
the  right  to  their  custody.  If  the  president 
of  the  Henderson  Bank  had  opened  the  let- 
ter and  had  claimed  to  hold  the  certificate  as 
the  property  of  the  bank,  would  Crockett 
have  been  deprived  of  his  stock  by  the  un- 
founded claim?   Most  certainly  not. 

Furthermore,  when  Crockett  returned  the 
certificate  for  the  30  shares  of  stock,  can  it 
be  said  that  he  returned  It  as  cashier  when 
it  was  his  own  stock,  pledged  to  secure  his 
own  debt  to  the  Evansville  Bank  and  in  a 
transaction  which  did  not  appear  upon  the 
books  of  the  Henderson  Bank,  and  In  which 
it  had  no  Interest?  We  do  not  understand 
that  so  bold  a  claim  Is  made.  And  if  he  had 
returned  the  certificate  for  the  25  shares  of 
stock  which  stood  In  his  own  name  and  was 
pledged  to  the  Evansville  Bank  for  his  indi- 
vidual debt  he  certainly  would  have  return- 
ed it  as  Crockett,  and  not  as  cashier.  If,  aft- 
er he  had  disposed  of  the  25  shares  of  stock, 
he  had  returned  the  proceeds  received  there- 
for to  the  Evansville  Bank,  he  would  have  re- 
turned them  not  as  cashier,  nor  as  the  Plant- 
ers' State  Bank,  but  as  Crockett,  to  be  credit- 
ed on  his  personal  note,  given  for  money  that 
he  had  borrowed  for  his  own  use.  The  Hen- 
derson Bank  would  have  had  no  voice  or  agen- 
cy In  the  transaction,  and  would  never  have 
heard  of  it  even  after  Crockett's  defalcation. 

[2]  It  seems,  therefore,  necessarily  to  fol- 
low that  the  Evansville  Bank  could  not 
change  the  character  of  the  transaction  and 
convert  Crockett's  individual  business  into 
the  business  of  the  bank  and  make  It  liable, 
by  sending  the  certificates  to  "Crockett,  Cash- 
ier." It  did  not  thereby  change  or  affect  the 
ownership  of  the  certificates  In  the  slightest 
degree.  When,  therefore,  we  conclude,  as  we 
must  that  Crockett  acted  In  his  own  behalf 
and  not  as  the  agent  of  the  Henderson  Bank 
throughout  this  transaction,  It  would  seem 
that  the  discussion  is  ended,  and  that  the 
Judgment  must  be  reversed. 

It  Is  said,  however,  that  the  Henderson 
Bank  Is  chargeable  with  notice  of  the  nature 
of  the  transaction  between  Crockett  and  the 
Evansville  Bank,  and  that  it  Is  therefore  lia- 
ble for  Crockett's  fraudulent  disposition  of 
the'  stock. 


Digitized  by  Google 


436 


101  SOUTHWESTERN  REPORTER 


[3]  By  this  we  understand  the  plaintiff's 
contention  to  be  that  Crockett's  fraudulent 
act  In  converting  the  stock  to  his  own  use  Is 
to  be  Imputed  to  the  Henderson  Bank,  be- 
cause Crockett  was  its  cashier.  This  is  an  at- 
tempt to  apply  the  rule  that  a  bank  is  to  be 
charged  with  the  knowledge  acquired  by  its 
cashier,  or  other  officer,  pertaining  to  trans- 
actions within  the  scope  of  the  bank's  busi- 
ness, although  such  knowledge  be  acquired 
In  another  transaction  than  that  to  which  it 
relates.  5  Cyc.  460.  We  do  not  see,  however, 
how  this  rule  can  be  invoked  here  for  sev- 
eral reasons.  In  the  first  place,  Crockett  did 
no  unlawful  act  until  after  his  transactions 
with  the  Henderson  Bank,  in  transferring 
the  stock,  had  ended.  He  had  the  right  to 
surrender  the  stock  and  demand  new  cer- 
tificates therefor;  and  the  Henderson  Bank 
merely  recognized  that  right,  which  It  could 
have  been  compelled  to  do.  Crockett's  unlaw- 
ful acts  were  all  done  subsequently. 

[4]  Neither  can  it  be  said  that  any  knowl- 
edge that  Crockett  had,  as  distinguished  from 
his  possible  intention,  could  have  affected  the 
rights  or  liabilities  of  the  Henderson  Bank, 
even  though  such  knowledge  should  be  Im- 
puted' to  it  It  is  knowledge  upon  the  part 
of  the  officer  and  not  his  purpose  or  intention 
that  is  imputed  to  his  principal,  under  the 
rule  Invoked.  At  the  time  Crockett  surren- 
dered the  old  certificate  and  procured  the 
new  ones,  he  may  have  had  no  intention  of 
fraudulently  converting  them  to  his  own  use. 
But  whatever  may  have  been  his  intention 
he  had  the  right  to  exchange  the  old  certifi- 
cate for  new  ones. 

In  this  respect  this  case  is  similar  to 
Brookhouse  v.  Union  Publishing  Co.,  73  N. 
H.  368,  62  Atl.  219,  2  L.  R.  A  (N.  S.)  993,  111 
Am.  St  Rep.  623,  6  Ann.  Gas.  675.  In  that 
case .  Moore  was  the  defendant's  treasurer 
and  manager,  having  the  practical  control  of 
Its  affairs.  He  was  also  guardian  for  the 
plaintiff,  Nina  Brookhouse.  There  was  an 
assistant  treasurer,  having  the  same  powers 
and  duties  as  Moore  In  his  absence.  Moore 
used  defendant's  deposit  account  In  the  Man- 
chester National  Bank  as  a  conduit  for  his 
private  enterprises,  keeping  a  record  of  them 
upon  defendant's  books.  He  withdrew  from 
the  guardian's  bank  account  money  for  which 
he  received  certificates  of  deposit  and  bank 
drafts  payable  to  himself  as  guardian  or  or- 
der. He  indorsed  these  and  directed  the  as- 
sistant treasurer  to  deposit  them  to  the  Pub- 
lishing Company's  bank  account,  which  was 
done.  For  his  own  purposes  Moore  subse- 
quently checked  out  the  money. 

In  the  suit  by  Nina  Brookhouse  v.  Union 
Publishing  Co.,  to  recover  the  money  which 
Moore  had  withdrawn  as  her  guardian  and 
deposited  to  the  credit  of  the  Publishing  Com- 
pany, and  was  subsequently  withdrawn  and 
used  for  his  own  benefit  the  Publishing  Com- 
pany's liability  turned  upon  the  fact  whether 
it  received  the  money  with  notice  of  the 
trust  and  had  aided  Moore  in  wrongfully  di- 


verting it  to  his  own  use.  But  to  speaking  of 
the  legal  effect  of  Moore's  acts,  and  denying 
the  relief  prayed,  the  court  said: 

"By  reason  of  his  position  as  guardian  and 
the  form  of  the  papers,  he  had  absolute  con- 
trol of  the  manner  in  which  they  should  be  used. 
No  license  from  the  probate  court  or  other 
source  was  necessary.  He  could  transfer  them 
directly  to  the  persons  to  whom  he  intended 
ultimately  to  pay  the  money  represented  by 
them,  or  he  could  convert  them  into  currency 
and  use  that  or  he  could  deposit  them  in  a 
bank  in  his  name  as  guardian,  or  in  his  own 
name  without  farther  description,  and  draw 
checks  against  the  deposit.  If  he  transferred 
them  directly  to  a  person  in  payment  of  his 
private  indebtedness,  or  for  some  other  consid- 
eration known  to  be  for  his  private  benefit 
the  form  of  the  paper  alone  would  be  sufficient 
to  put  the  person  upon  inquiry  as  to  his  right 
to  so  use  the  paper,  and  to  charge  him  with 
knowledge  of  the  facts  he  would  thus  learn. 
Such  use  is  generally  wholly  inconsistent  with 
the  guardian's  rights,  and  is  not  made  in  the 
ordinary  course  of  business.  But  the  indorsee 
of  such  papers  who  receives  them  in  the  course 
of  changing  them  into  currency,  or  in  the  course 
of  distributing  the  credits  they  represent  by 
means  of  a  temporary  deposit  *  *  *  is  not 
put  upon  inquiry  by  the  mere  form  of  the 
paper,  for  such  use  is  consistent  with  the 
guardian's  rights  and  duty.  To  charge  such 
indorsee  with  responsibility  for  a  misapplica- 
tion of  the  funds,  it  must  appear  that  he  had 
knowledge  of  the  contemplated  misapplication, 
or  of  facts  that  would  put  him  upon  inquiry. 
Even  a  mingling  of  guardianship  funds  with 
private  funds  in  a  deposit  account  with  a  bank 
kept  in  the  guardian  8  individual  name  is  not 
in  itself,  unlawful,  though  it  be  unwise.  In 
such  case  the  form  of  the  paper  will  not  impose 
upon  the  bank  the  duty  of  seeing  to  it  that 
the  guardianship  portion  of  the  account  is  prop- 
erly used.  The  ordinary  presumption  applies 
— that  the  guardian  is  acting  in  good  faith, 
and  will  make  a  proper  use  of  the  money  in 
drawing  checks  against  the  deposit  See  Sher- 
burne v.  Goodwin,  44  N.  H.  271,  279. 

"The  only  obligation  of  the  bank  is  to  honor 
the  checks  that  are  duly  drawn  against  the 
account  in  the  form  it  is  kept.  To  charge  banks 
with  the  duty  of  supervising  the  administra- 
tion of  trusts,  when  in  the  due  course  of  busi- 
ness they  receive  checks  and  drafts  payable  to  » 
and  properly  indorsed  by  trustees  in  their  trust 
capacity,  would  place  an  unreasonable  burden 
upon  the  banks  and  seriously  interfere  with 
commercial  transactions.  The  law  imposes  no 
such  duty  upon  banks.  Bank  Com'rs  v.  Secu- 
rity Trust  Co.,  70  N.  H.  636,  550,  551,  49  Atl. 
113;  Goodwin  v.  American  Nat  Bank,  48 
Conn.  550:  Essex  County  v.  Newark  City 
Bank,  48  N.  J.  Eq.  51,  21  AtL  185;  State  Nat. 
Bank  v.  Reilly,  124  111.  464,  14  N.  E.  657; 
Coleman  v.  First  Nat.  Bank,  94  Tex.  605,  63 
S.  W.  867,  86  Am.  St.  Rep.  871;  Interstate  Nat. 
Bank  v.  Claxton,  97  Tex.  569,  80  S.  W.  604, 
65  L.  R.  A  820,  104  Am.  St  Rep.  885;  Cen- 
tral Nat.  Bank  v.  Connecticut  Mut  L.  Ins.  Co., 
104  U.  S.  63,  26  Lu  Ed.  698 ;  Gray  v.  Johnston, 
L.  R.  3  H.  L.  1 ;  2  Dan.  Neg.  Inst.  |  1612. 
It  is  true  that  the  defendants  are  not  bankers, 
but  their  obligation  to  Moore  in  respect  to  funds 
which  he  placed  in  their  bank  account  or  in 
their  possession,  to  be  there  deposited,  was  like 
that  of  a  bank  to  its  depositor." 

It  should  not  be  overlooked  that  Crockett 
did  not  pretend  to  be  acting  for  the  Hender- 
son Bank;  that  the  Henderson  Bank  did 
not  pretend  to  be  acting  for  the  Evansvllle 
Bank;  that  there  is  nothing  in  the  books  of 
the  Henderson  Bank  pretending  to  show  that 
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this  transaction  was  its  business;  and  that 
there  Is  no  claim  that  It  profited  one  cent 
by  the  transaction. 

[8]  Furthermore,  a  well-recognized  excep- 
tion to  the  general  rule  that  a  principal  Is 
chargeable  with  the  knowledge  acquired  by 
his  agent  exists  where  the  officer  of  a  bank 
Is  personally  interested  in  a  transaction  to 
which  the'  bank  Is  also  a  party  In  interest 
The  reason  for  the  exception  is  that  the  of- 
ficer will  not  be  presumed  to  impart  knowl- 
edge which  to  adverse  to  his  own  Interest 

In  5  Cyc  461,  under  the  head  of  "Banks 
and  Banking,"  the  rule  is  stated  as  follows: 

"When  an  officer  is  individually  interested  in 
a  note  or  other  matter,  the  better  opinion  is 
that  his  knowledge  is  not  to  be  imputed  to  his 
bank,  since  his  interest  is  best  served  by  con- 
cealing it" 

See,  also,  7  O.  J.  pp.  634,  662;  Bolles* 
Modern  Law  of  Banking,  850,  303,  400. 

In  10  Cyc.  1063,  the  rule  to  stated  as  fol- 
lows: 

"If  a  corporate  officer  or  agent  acts  avowedly 
for  himself  in  a  transaction  with  the  corpora- 
tion, he  Is  regarded  as  a  stranger  to  the  corpo- 
ration, dealing  as  if  he  had  no  official  relation 
with  it  When,  therefore,  an  officer,  director, 
or  agent  of  a  corporation  deals  with  the  cor- 
poration for  himself  in  his  private  capacity, 
any  uncommunicated  knowledge  which  he  may 
have  in  respect  of  the  transaction  will  not  be 
imputed  to  the  latter  by  reason  of  it  If, 
therefore,  it  is  desired  to  charge  the  corporation 
with  a  knowledge  of  such  facts,  affirmative  ev- 
idence must  be  given  that  the  officer  has  made 
a  disclosure  to  other  and  disinterested  officers 
of  the  corporation,  whose  knowledge  may  prop- 
erly be  said  to  be  that  of  the  corporation;  or 
at  least  that  he  made  such  disclosures  as  onght 
to  have  put  them  on  inquiry." 

In  Brookhouse  v.  Union  Publishing  Co., 
from  which  we  have  heretofore  quoted,  the 
court  further  said: 

"The  plaintiff  farther  says  that  "the  defend- 
ants had  notice  of  the  fraud  through  Moore 
himself,  their  treasurer  and  general  manager. 
It  is  true  that  a  principal  is  ordinarily  charge- 
able with  the  knowledge  acquired  by  his  agent  in 
executing  the  agency,  and  is  subject  to  the  lia- 
bilities which  such  knowledge  imposes.  But 
there  is  a  well-established  exception  to  this 
role,  by  which  the  principal  is  not  charged 
with  the  knowledge  of  his  agent  when  the  latter 
is  engaged  in  'committing  an  independent, 
fraudulent  act  on  his  own  account,  and  the 
facts  to  be  imputed  relate  to  this  fraudulent 
act.'  Allen  v.  South  Boston  R.  Co.,  150  Mass. 
200,  22  N.  E.  917,  5  L.  B.  A  716,  16  Am.  St. 
Bep.  185;  Indian  Head  Nat.  Bank  v.  Clark, 
166  Mass.  27,  43  N.  B.  912;  Produce  Exchange 
Trust  Co.  v.  Bieberbach,  176  Mass.  577,  588, 
58  N.  E.  162;  Camden  Safe  Deposit  &  T.  Co. 

Lord,  67  N.  J.  Eq.  489,  58  Atl.  607;  Gunster 
t.  Scranton  Illuminating,  H.  &  P.  Co.,  181  Pa. 
327  [37  Atl.  550],  59  Am.  St  Rep.  650;  Frenkel 
t.  Hudson,  82  Ala.  158,  2  South.  758,  60  Am. 
Bep.  736;  American  Surety  Co.  v.  Pauly,  170 
U.  S.  133,  18  Sup.  Ct.  552,  42  L.  Ed.  977  ;  2 
Pom.  Eq.  Jur.  (3d  Ed.)  J  675,  and  authorities 
cited  in  notes;  1  Am.  &  Eng.  Eric.  Law  (2d 
Ed.)  p.  1145,  and  authorities  cited  in  notes. 
This  exception  was  recognized  in  this  state  in 
a  ark  v.  Marshall,  62  N.  H.  498,  600." 

Kentucky  approved  this  rule  aa  early  as 
1831,  in  Lyne  v.  Bank  of  Kentucky,  5  J.  J. 
Marsh.  560.  In  that  case  it  was  sought  to 
charge  the  bank  with  knowledge  of  a  convey- 


ance which  bad  been  made  to  Sneed,  one  of 
its  directors,  In  his  individual  capacity.  But 
in  refusing  to  so  charge  the  bank,  the  court 
said: 

"The  notice  which  Sneed  had  of  the  execution 
of  the  deed  of  1810,  and  the  fact  of  his  being 
a  director  of  the  bank  in  1819,  when  the  deed 
by  Hunter  to  Blanton,  etc.,  was  executed,  con- 
nected together,  constitute  all  the  notice  which 
the  bank,  or  its  directors  ever  bad  of  the  exist- 
ence of  the  deed  of  1810.  We  have  already 
intimated  that  the  knowledge  of  one  director 
alone  is  insufficient  He  may  not  be  present 
when  the  board  determines  to  accept  a  convey- 
ance for  the  property,  which  he  may  know  has 
been  previously  conveyed  to  another.  His  ab- 
sence may  be  without  fault  on  bis  part,  and 
since  his  knowledge  was  acquired,  he  may  not 
have  had  an  opportunity  to  communicate  it  to 
any  other  director.  Must  the  corporation  lose 
under  such  circumstances,  when  the  law  has 
not  been  complied  with,  which  prescribes  the 
rule  for  giving  notice  by  recording  the  prior 
deed  in  proper  time?  But  suppose  the  director 
to  attend,  and  from  some  motive  worthy  or 
base,  no  matter  which,  he  conceals  hiB  knowl- 
edge from  the  board,  shall  the  secret  locked  up 
within  his  own  breast  vitiate  an  act  of  the 
majority  done  in  good  faith?  But  we  wlllpur- 
sue  this  course  of  remark  no  further.  How- 
ever we  may  think  proper  ultimately  to  decide 
the  effect  of  notice  to  one  director,  we  are  con- 
fident that  notice  to  one  will  never  be  regarded 
by  us  aa  notice  to  the  board,  when  that  one  is 
interested  in  protecting  his  own  title  by  not 
communicating  his  knowledge  to  the  board." 

In  Davis  v.  Boone  County  Deposit  Bank, 
25  Ky.  Law  Rep.  2079,  80  S.  W.  161,  Davis 
defended  by  pleading  that  the  note  had  been 
procured  by  the  fraudulent  misrepresenta- 
tions of  the  payee,  and  was  without  con- 
sideration. In  overruling  that  defense  the 
court  said: 

"The  only  attempt  in  the  record  to  charge 
the  bank  with  notice  of  the  infirmity  of  the 
paper  was  the  claim  that  its  attorney,  who  was 
the  *  •  *  president  of  the  corporation  for 
whose  benefit  the  note  is  alleged  to  have  been 
taken,  was  in  a  position  to  know,  and  pre- 
sumably knew,  of  the  lack  of  consideration. 
Even  if  it  be  conceded  that  the  attorney  actual- 
ly knew  of  the  facts  alleged  in  the  answer  aa 
constituting  the  fraud  perpetrated  on  appellant 
by  the  payees  of  the  note,  the  facts  show,  as 
far  as  they  show  anything  on  that  point,  that 
the  attorney's  interest  was  hostile  to  that  bank, 
and  therefore  is  no  presumption  that  he  gave 
the  bank  the  information  on  that  subject  that 
he  might  have  had.  This  evidence  alone  was 
not -enough  to  charge  the  bank  with  notice." 

The  rule  has  been  recognized  in  American 
National  Bank  v.  Warren  Deposit  Bank,  29 
Ky.  Law  Rep.  195,  92  S.  W.  585 ;  Sebald  v. 
Citizens'  Deposit  Bank,  31  Ky.  Law  Rep. 
1244,  105  S.  W.  130,  14  L.  R.  A  (N.  S.)  379; 
Randolph  v.  Ballard  County  Bank,  142  Ky. 
145 ;  First  National  Bank  v.  Chownlng  Elec- 
tric Co.,  142  Ky.  625,  134  S.  W.  1156;  Rob- 
ertson v.  Commercial  Security  Co.,  152  Ky. 
340,  153  S.  W.  460;  Rockport  Coal  Co.  v. 
Carter,  157  Ky.  560,  163  8.  W.  734;  White 
Plains  Coal  Co.  v.  Teague,  168  Ky.  Ill,  173 
S.  W.  360;  Taulbee  v.  Hargis,  173  Ky.  433, 
191  S.  W.  320;  Hler  v.  Miller,  68  Kan.  258, 
75  Pac.  77,  63  L.  R.  A  952;  State  Bank  of 
Isanti  v.  Mutual  Telephone  Co.,  128  Minn. 
314,  143  N.  W.  912,  Ann.  Cas.  1915A,  1082; 
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Lamson  v.  Beard,  Receiver,  94  Fed.  30,  36 
C.  C.  A  56,  45  L.  R  A.  822;  Debaca  v. 
Hlgglns,  68  Colo.  75,  143  Pac.  832,  L.  R.  A. 
1915B,  1091;  Innerarlty  v.  Merchants'  Nat. 
Bank,  139  Mass.  332,  1  N.  E.  282,  62  Am. 
Rep.  710;  Lilly  v.  Hamilton  Bank,  178  Fed. 
63,  102  C.  C.  A  1,  29  L.  R  A.  (N.  S.)  558, 
with  note;  Frenkel  v.  Hudson,  82  Ala.  158, 
2  South.  758,  60  Am.  Rep.  736;  Moores  v. 
Citizens'  Nat  Bank,  111  U.  S.  164,  4  Sup.  Cfc 
345,  28  L.  Ed.  386;  Rankin  v.  Chase  Nat 
Bank,  188  U.  S.  657,  23  Sup.  Ct  872,  47  L. 
Ed.  594;  Wheeler  v.  Home  Savings  Bank, 
188  111.  34,  68  N.  E.  698,  80  Am.  St  Rep. 
163;  Mer.  Nat  Bank  v.  Lovltt,  114  Mo.  519, 
21  S.  W.  825,  35  Am.  St  Rep.  770. 

The  cases  of  the  application  of  the  excep- 
tional rule  in  cases  of  the  cashier  of  a  bank 
are  collected  in,  the  notes  in  29  L.  R.  A,  (N. 
S.)  559,  and  in  49  L.  R.  A.  (N.  S.)  764. 

The  opinion  and  the  note  In  the  Brook- 
house  Case,  supra,  point  out  the  fact  that 
the  doubt  entertained  by  Mr.  Pomeroy  (Eq. 
Jur.  |  675,  note  1),  as  to  whether  directors, 
presidents,  and  other  managing  officers  of 
a  corporation,  through  whom  alone  the  cor- 
poration can  act  are  within  the  exception 
to  the  general  rule  charging  a  principal  with 
knowledge  acquired  by  the  agent,  which  ob- 
tains when  the  agent  is  engaged  in  commit- 
ting an  independent  fraudulent  act  on  his 
own  account  is  not  supported  by  the  au- 
thorities. 

In  some  jurisdictions  it  has  been  said  that 
there  are  at  least  three  classes  of  cases  of 
this  general  character  in  which  the  excep- 
tional rule  will  not  be  applied:  (1)  Where 
the  interested  officer  la  the  sole  representa- 
tive of  two  corporations ;  (2)  where  the  cor- 
poration benefits  by  the  transaction;  and 
(3)  where  the  Interested  agent  acts  for  the 
principal,  Instead  of  dealing  with  him,  In 
which  case  the  presumption  of  communica- 
tion obtains.  McKenney  v.  Ellsworth,  165 
Cal.  326;  Atlantic  Cotton  Mills  y.  Indian 
Orchard  Mills,  147  Mass.  26S,  17  N.  E.  496,  9 
Am.  St  Rep.  698 ;  Cook  v.  American  Tubing 
Co.,  28  R.  I.  41,  66  Atl.  641,  9  L.  R  A.  (N. 
S.)  193. 

In  the  note  to  Brookhouse  v.  Union  Pub- 
lishing Co.,  supra,  on  page  994  of  2  L.  R.  A. 
(N.  S.),  it  is  said: 

"The  authorities,  therefore,  lend  support  to 
two  qualifications  of  the  exception  applied  in 
Brookhouse  v.  Union  Pub.  Co.:  (1)  That  the 
exception  does  not  apply  when  the  officer  of  the 
corporation,  though  he  acts  for  himself  or  a 
third  person,  is  also  the  sole  representative  of 
the  corporation  in  the  transaction.  This  qual- 
ification, as  applied  by  the  cases,  is  not  at  all 
dependent  upon  the  question  whether  or  not 
the  corporation  would  be  benefited  by  the  trans- 
action as  a  whole,  if  the  knowledge  possessed 
by  its  officer  were  held  not  to  be  chargeable 
to  it.  (2)  That  the  exception  does  not  apply 
where  the  corporation,  if  it  were  held  not  to 
be  chargeable  with  notice  of  the  fraud  of  its 
officer,  would,  as  a  result  of  the  whole  transac- 
tion, be  in  a  better  position  than  if  the  trans- 
action had  never  taken  place.  This  qualifica- 
tion, as  applied  by  the  cases,  seems  not  to  be 
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dependent  upon  the  fact  whether  or  not  the  cor- 
poration was  represented  in  the  transaction 
solely  by  the  officer  with  notice  of  whose  fraud 
it  is  sought  to  be  charged.  In  determining, 
for  the  purposes  of  this  qualification,  whether 
or  not  the  corporation  would  be  benefited  by  the 
act  of  its  officer  if  the  hitter's  knowledge  were 
not  chargeable  to  it  legard  must  be  had  to 
the  transaction  as  a  whole,  and  not  merely 
to  that  part  of  it  which  is  favorable  to  the  cor- 
poration. For  example,  if  a  bank  purchases  a 
note  from  its  cashier,  the  transaction,  to  be 
regarded  for  the  purposes  of  the  second  qualifi- 
cation, includes  not  only  the  transfer  of  the 
note  by  the  cashier  to  the  bank,  but  the  transfer 
of  the  bank's  money  to  the  cashier." 

In  the  following  cases  where  the  Interested 
cashier  was  the  only  representative  of  the 
banks  in  the  transaction,  both  hanks  were 
held  chargeable  with  the  cashier's  knowl- 
edge. Lowndes  v.  City  Nat  Bank,  82  Conn. 
8,  72  Atl.  150,  22  Li.  R.  A.  (N.  S.)  408;  First 
Nat.  Bank  v.  New  Milford,  36  Conn.  93; 
Morris  v.  Georgia  L.  S.  &  B.  Co.,  109  Ga. 
12,  34  8.  E.  878,  46  L.  R.  A.  606;  Tilden  t. 
Barnard,  43  Mich.  376,  5  N.  W.  420,  38  Am. 
Rep..  197;  Flshklll  Sav.  Inst  v.  National 
Bank,  80  N.  Y.  162,  36  Am.  Rep.  695;  Loring 
v.  Brodle,  134  Mass.  453;  Mer.  Nat  Bank 
v.  Tracy,  160  N.  T.  666,  44  N.  E.  1126;  Era- 
erado  Farmers'  El.  Co.  v.  Farmers'  Bank, 
20  N.  D.  270,  127  N.  W.  522,  29  L.  R.  A. 
(N.  S.)  667;  Black  Hills  Nat.  Bank  v.  Kel- 
logg, 4  S.  D.  812,  66  N.  W.  1071;  National 
Bank  v.  Feeney,  9  S.  D.  650,  70  N.  W.  874, 
46  L.  B.  A  732. 

The  reason  for  the  distinction  is  this:  In 
those  cases'  where  the  interested  officer  deals 
with  his  corporation  the  two  parties  to  the 
contract  are  the  corporation  and  the  Individ- 
ual who  happens  to  be  an  officer  of  the  cor- 
poration but  Is  acting  strictly  for  himself. 
But  where  the  same  officer  acts  for  both  cor- 
porations, or  is  the  sole  representative  of 
the  corporation  with  which  he  deals,  there 
being  no  acting  officer  from  whom  he  can 
withhold  or  to  whom  he  can  impart  his 
knowledge,  It  Is  necessarily  his  corporation's 
knowledge.  See  note  in  29  L.  R.  A.  (N.  S.> 
662,  for  similar  cases  relating  to  other  offi- 
cers. 

In  Citizens'  Savings  Bank  v.  Walden,  21 
Ky.  Law  Rep.  789,  62  S.  W.  953,  and  In  Mu- 
tual Life  Ins.  Co.  ▼.  Chosen  Friend  Lodge, 
29  Ky.  Law  Rep.  394,  93  S.  W.  1044,  relied 
upon  by  the  plaintiff,  the  Interested  officer 
was  the  sole  representative  of  the  corpora- 
tion, those  cases  thus  failing  within  the  first 
class  above  announced.  For  that  reason  they 
have  no  application  here. 

Crockett  was  not  an  officer  of  the  Evans- 
vllle  Bank,  and  did  not  claim  to  be;  neither 
did  he  pledge  his  stock  to  the  bank  of  which 
he  was  cashier.  In  short  he  was  not  the 
sole  officer  representing  both  banks,  In  trans- 
actions between  the  banks,  which  are  pre- 
requisites In  order  to  prevent  the  operation 
of  the  exceptional  rule  as  to  notice. 

From  this  consideration  of  the  law  and 
the  facts  of  this  case,  we  are  of  opinion  the 
defendant  was  not  liable  under  any  view  or 


191  SOUTHWESTERN  REPORTER 


Digitized  by  Google 


SPRINGFIELD  FIRE  ft  MARINE  INS.  OO.  SNOWDEN 


439 


the  case,  and  that  its  motion  for  a  peremp- 
tory Instruction  should  have  been  sustained. 
For  that  reason  we  do  not  pass  upon  the 
objections  to  the  Instructions  to  the  Jury. 
Judgment  reversed. 


SPRINGFIELD  FIRE  ft  MARINE  INS.  CO. 
v.  SNOWDEN. 

(Court  of  Appeals  of  Kentucky.  Feb.  2,  1917.) 

1.  Contracts  «J=»10(1)— Mutdalitt  of  As- 
sent. 

There  cannot  be  a  contract  without  mutual 
assent  and  a  common  intention  to  both  or  all 
who  are  bound. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |  21;  Dec.  Dig.  «=>10(1).] 

2.  Insurance.  «=»155  —  Contbact— Presump- 
tions. 

Where  insured  ordered  and  paid  for  and  an 
insurance  agent  agreed  to  write  and  leave  for 
him  in  the  bank  an  insurance  policy  on  certain 
property,  for  a  certain  amount,  nothing  being 
said  or  apparently  considered  in  regard  to  other 
insurance,  the  request  and  assent  to  writing  a 
certain  amount  of  insurance  constituting  the 
entire  contract,  it  could  not  be  presumed  that 
the  insured  contemplated  that  the  policy,  when 
prepared,  should  contain  anything  other  than 
the  terms  agreed  upon,  at  least  as  to  stipulations 
or  policy  provisions  not  required  by  law. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i|  313,  354;  Dec.  Dig.  <8=>156.] 

3.  Evidence  «=»6{2)— Judicial  Notice— Pol- 
iot  Provisions. 

It  might  be  said  as  a  matter  of  common 
knowledge  that  many  policies  contain  the  stipu- 
lation avoiding  the  policy  for  additional  unau- 
thorised insurance,  while  others  do  not  end 
that  in  seme  there  is  a  condition  requiring  the 
taking  out  of  additional  insurance  upon  the 
property  covered. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  (  4;  Dec.  Dig.  ®=>5(2).] 

4.  Insurance  «=>136(5)— Application  State- 
ments—Acceptance or  Policy. 

Where  insured  merely  ordered  insurance  on 
certain  property  which  the  agent  said  he  would 
write  and  leave  for  him  with  a  bank,  the  policy 
was  not  avoided  by  its  stipulation  that  it  should 
be  avoided  by  existing  insurance,  where  there 
was  no  fraud  and  the  insured  had  not  taken  the 
policy  from  the  bank  when  the  loss  occurred, 
Ky.  St  |  639,  providing  that  all  statements  or 
descriptions  in  any  application  shall  be  deemed 
representations  and  not  warranties,  etc.,  not 
applying,  for,  although  placing  the  policy  in  the 
bank  was  a  technical  delivery,  there  was  no 
such  acceptance  of  it  as  waived  insured's  right 
to  a  policy  in.  accordance  with  his  contract  or 
showed  he  took  the  policy  as  a  consummation 
of  his  contract 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  K  222-224,  229,  230;  Dec.  Dig.  «=» 
136(5).] 

5.  Insurance  oj=>143(3)  —  Insurance  Con- 
tract—Reformation. 

The  written  evidence  of  a  contract  of  insur- 
ance may  be  rectified  so  as  to  make  it  conform 
to  the  real  agreement  if  the  mistake  is  mutual 
or  there  is  a  mistake  on  one  side  and  fraud  on 
the  other. 

[Ed.  Note.— For  other  cases,  Bee  Insurance, 
Ceilt  Dig.  H  266,  269;  Dec.  Dig  <8=>143(3).] 


6.  Fbaud8,  Statute  or  <$=>49  —  Insurance 
Contract. 

A  contract  to  write  insurance  on  property 
is  not  within  the  statute  of  frauds,  and  may 
exist  and  be  enforceable  without  a  policy. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig  {  74 ;  Dec.  Dig.  <8=»49.] 

7.  Reformation  of  Instruments  <8=>46(14)— 
Evidence. 

To  warrant  the  reformation  of  an  insur- 
ance policy,  the  evidence  must  be  clear  and 
convincing. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  f  181 ;  Dec.  Dig.  «=> 
46(14).] 

Appeal  from  Circuit  Court,  Jessamine 
County. 

Action  by  S.  N.  Snowden  against  the 
Springfield  Fire  ft  Marine  Insurance  Com- 
pany. From  judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

Gordon  ft  Laurent  of  Louisville,  John  H. 
Welsh,  of  Nlcholasville,  and  F.  M.  Drake,  of 
Louisville,  for  appellant  N.  L.  Bronaugh, 
and  Bronaugh  ft  Bronaugh,  both  of  Nlchol- 
asville, for  appellee. 

HURT,  J.  The  appellee,  S.  N.  Snowden,  Is 
a  fanner  and  resides  about  four  miles  from 
Nlcholasville,  and  previous  to  the  6th  day 
of  March,  1915,  had  carried  Insurance 
against  fire,  upon  his  property,  in  the  Bos- 
ton Insurance  Company  and  the  Henry  Clay 
Fire  Insurance  Company.  The  first-named 
company  ceased  to  do  business  In  the  com- 
munity In  which  appellee  lived,  but  he  then 
had  a  policy  of  Insurance  upon  his  property 
In  the  latter  company,  which  Insured  his 
dwelling  house  against  fire  In  the  sum  of 
$1,500,  and  his  household  and  kitchen  furni- 
ture against  fire  in  the  sum  of  $500.  He  de- 
sired Insurance  to  take  the  place  of  that 
which  he  had  lost  when  the  Boston  Insur- 
ance Company  withdrew  and  ceased  to  do 
business  In  the  community.  He  went  to  the 
office  of  an  agent  of  appellant  who  was  a 
bank  cashier  in  Nlcholasville,  and  stated  to 
him  that  a  company  which  had  been  Insur- 
ing his  property  against  loss  or  damage  from 
fire  had  ceased  to  do  business  In  the  terri- 
tory, and  that  he  wanted  to  secure  some  In- 
surance, in  place  of  that  which  he  had  car- 
ried In  the  retiring  company,  and  wanted  to 
negotiate  with  the  agent,  looking  to  the 
making  of  a  contract  with  the  company 
which  he  represented  to  insure  his  property 
against  fire.  The  agent  signified  his  readi- 
ness to  negotiate  with  him,  and  when  the 
rates  were  mentioned,  the  appellee  said  that 
he  desired  to  confer  with  the  agent  of  anoth- 
er company  in  the  town,  with  reference  to 
the  rates,  and  the  agent  said  to  him  that  he 
would  find  all  the  rates  to  be  the  same.  The 
appellee,  however,  went  out  of  the  office  for 
a  little  while,  and  when  he  returned  he  an- 
nounced to  the  agent  that  he  would  contract 
with  him.  The  agent  then  Inquired  of  him 
upon  what  property  he  desired  the  insurance 
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and  about  what  amount  represented  three- 
fourths  the  value  of  the  property,  and  the 
appellee  gave  the  Information  desired.  The 
agent  then  said  to  appellee  that  he  would 
write  the  policy,  and  that  it  would  be  there 
in  the  bank  for  him:  "Well,  the  policy  will 
be  Issued  and  in  force  from  to-day."  The 
appellee  paid  the  premium  and  went  away. 
The  agent,  having  some  other  matter  in 
hand,  did  not  at  once  prepare  the  policy, 
but  during  that  day  prepared  the  policy  and 
put  it  in  the  vault  of  the  bank  for  appellee. 
The  insurance  agreed  upon,  and  for  which 
the  policy  was  made  out,  was  $2,500  upon 
appellee's  dwelling,  $450  upon  his  household 
and  kitchen  furniture  and  other  person- 
al property  In  the  dwelling,  $150  upon  a 
smoke  house,  and  $50  upon  a  buggy  house. 
The  foregoing  seems  to  have  been  the  entire 
contract  as  agreed  upon  by  the  agent  and 
appellee.  The  agent  did  not  make  any  in- 
quiries as  to  the  title  to  the  property,  the 
incumbrances  thereon,  or  whether  there  was 
then  any  other  Insurance  upon  the  property, 
and  the  Insured  made  no  representations  in 
regard  to  it,  in  one  way  or  the  other,  except 
as  to  what,  in  his  opinion,  amounted  to 
three-fourths  of  the  value  of  it  He  made 
no  concealments  of  any  kind  in  regard  to 
it.  The  agent  testifies,  but  does  not  state 
whether  or  not  he  had  any  knowledge  of 
the  fact,  that  there  was  other  insurance  up- 
on the  property  at  the  time,  but  the  infer- 
ence from  what  he  says  is  to  the  effect  tha*- 
he  did  not  have  such  knowledge.  ,The  poli- 
cy remained  in  the  bank  for  38  days,  or 
until  after  the  property  was  destroyed  by 
fire,  when  it  was  given  to  appellee,  and  he 
was  also  informed  that  the  appellant  would 
not  pay  the  loss,  or  any  part  of  it,  because 
of  the  existence  of  the  following  clause  in 
the  printed  portion  of  the  policy,  and  upon 
the  second  page  of  it: 

"This  entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon  or  added 
hereto,  shall  be  void,  if  the  insured  now  has  or 
shall  hereafter  make  or  procure  any  other  con- 
tract of  insurance,  whether  valid  or  not,  on  the 
property  covered,  In  whole  or  in  part,  by  this 
policy. 

The  Insured  Instituted  an  action  upon  the 
policy  to  recover  of  appellant  its  ratable  por- 
tion of  the  damages,  and,  in  defense  of  the 
action,  the  appellant  relied  upon  the  forego- 
ing stipulation  as  avoiding  any  recovery. 
The  appellee  contended  that  the  stipulation 
was  not  a  part  of  the  contract,  which  he  had 
entered  into  with  the  appellant  for  the  in- 
surance, and  asked  that  the  policy  be  reform- 
ed so  as  to  conform  to  the  contract,  which  he 
■had  made,  and  for  a  recovery  against  appel- 
lant for  Its  ratable  portion  of  the  damages. 
The  action  was  tried  by  the  court,  without 
the  intervention  of  a  jury,  and  a  judgment 
was  rendered  by  which  the  stipulation  in 
question  was  eliminated  from  the  policy,  and 
a  recovery  adjudged  in  favor  of  appellee, 


and  from  the  judgment  the  appellant  has  ap- 
pealed. 

'  That  prior  insurance  was  carried  upon  the 
property  by  the  Henry  Clay  Fire  Insurance- 
Company,  and  that  It  was,  In  effect,  at  the- 
Ume  appellant  made  the  contract  of  lnsur-* 
ance  sued  on,  and  that  appellee  did  not  in- 
form the  appellant's  agent  of  that  fact  is 
admitted.  That  the  application  for  the  In- 
surance was  by  parol,  and  that  appellant's 
agent  made  no  inquiries  of  appellee  with  ref- 
erence to  any  existing  insurance  upon  the- 
property,  and  that  he  did  not  make  any 
statements  in  reference  thereto  is  also  ad- 
mitted. It  is  not  contended  that  the  agent 
had  any  knowledge  of  the  existence  of  the 
prior  Insurance.  It  does  not  appear  that  ap- 
pellee knew  that  such  a  fact  was  one  mate- 
rial to  the  risk,  and  it  Is  not  contended  that 
he  fraudulently  made  any  concealment  of  any 
kind.  It  Is  proven,  conclusively,  that  ap- 
pellee had  no  knowledge  of  the  fact  that  such 
stipulation  was  in  the  policy  until  after  his 
property  was  burned.  It  is  also  admitted 
that,  so  far  as  the  negotiations  between  the 
agent  and  appellee  went,  the  stipulation  was 
not  agreed  upon  as  a  part  of  the  contract. 
It  Is  also  admitted  that  the  agent  did  not  in- 
form appellee  that  any  such  stipulation  was 
to  be  in  the  policy,  and  he  never  saw  the  pol- 
icy until  after  the  loss.  The  amount  of  the 
recovery,  If  appellant  Is  at  all  liable,  is  not 
complained  of,  and  hence  the  only  thing  to 
be  determined  is  whether  the  policy  Is  void 
and  unenforceable  because  of  the  stipulation 
in  it  with  reference  to  the  prior  Insurance* 
and  that  It  was  not  agreed  In  writing  that 
appellee  might  have  insurance  upon  the  prop- 
erty other  than  that  provided  for  in  the 
policy  sued-  on. 

In  cases  of  Manhattan  Insr.  Co.  v.  Stein, 
etc.,  68  Ky.  (5  Bush)  652,  and  Baer  v.  Pha> 
nlx  Insr.  Co.,  4  Bush,  242 ;  Stevenson  v.  Phoe- 
nix Insr.  Co.,  85  Ky.  7,  4  Am.  St.  Rep.  120, 
and  other  cases  In  line  with  them,  are  relied' 
upon  as  holding  that  such  a  stipulation  in  a 
policy  of  fire  insurance  Is  valid  and  enforce- 
able, and  that  a  breach  of  the  condition  ren. 
ders  a  contract  of  Insurance  unenforceable.. 
A  reference  to  these  cases  develops  the  fact 
that  It  was  not  a  matter  of  controversy  in- 
them  as  to  whether  the  stipulation  was  a 
part  of  the  contract,  and  no  such  state  of* 
facts  was  presented  in  either  of  them  as  is 
presented  in  this  case.  It  was  admitted  in 
those  cases,  so  far  as  the  opinions  Indicate, 
that  the  stipulation  against  any  other  insur- 
ance was  a  part  of  the  contract  In  the  in- 
stant case,  the  contract  was  orally  made, 
but  in  contemplation,  however,  that  it  was- 
te be  reduced  to  writing,  and,  when  so  reduc- 
ed, it  doubtless,  should  be  held  that  the 
negotiations  were  merged  in  the  written  in- 
strument 

It  is  elementary  to  say  that  In  order 
to  make  a  contract  there  must  be  an  agree- 
ment In  fact  there  cannot  be  a  contract. 


Digitized  by  Google 


SPRINGFIELD  FIRE  &  MARINE  INS.  CO.  v.  SNOWDEN 


441 


unless  all  parties  to  the  negotiations  mutual- 
ly assent  There  must  be  an  intention  com* 
mon  to  both,  or  all,  who  are  bound.  This  in- 
tention must  be  made  known  by  the  words 
used  by  them  when  the  assent  is  given.  The 
intention  must  be  communicated,  and  what 
is  communicated  and  assented  to  is  the  con- 
tract. In  other  words,  there  must  be  a  meet- 
ing of  the  minds  of  the  parties  in  agreement. 
The  things  the  minds  agree  upon  is  the  con- 
tract. In  the  instant  case,  the  things  about 
which  the  minds  of  the  parties  met,  and  the 
things  agreed  upon  were  that  the  appellant 
agreed  to  Insure  the  dwelling  of  appellee,  in 
consideration  of  $28  then  and  there  paid  to 
It  by  appellee,  in  the  sum  of  $2,500;  the  con- 
tents of  the  dwelling  in  the  sum  of  $450,  his 
smoke  house  In  the  sum  of  $150,  and  his  bug- 
gy house  in  the  sum  of  $50,  against  loss  and 
damage  by  fire,  at  any  time  between  the 
6th  day  of  March,  1915,  and  the  6th  day  of 
March,  1918.  There  is  no  pretense  that  It 
was  ever  considered,  much  less  agreed  upon, 
that,  If  there  was  then  any  other  insurance 
upon  the  property,  or  if  appellee  should  there- 
after contract  for  insurance  upon  it,  ap- 
pellant was  released  from  its  obligation  to 
him,  unless  he  first  obtained  the  agreement 
of  appellant  that  he  might  hold  what  insur- 
ance he  then  had  upon  the  property  or  con- 
tract for  other  Insurance.  It  seems,  indeed, 
that  the  parties  contemplated  that  their  con- 
tract for  the  Insurance  should  be  put  in 
writing  into  a  pollcy>  as  a  memorial  of  the 
contract,  but  it  could  not  be  logically  held 
that  they  agreed  that  any  conditions  should 
be  embraced  in  the  writing,  other  than  those 
agreed  upon,  when  the  proof  is  in  no  wise 
conflicting  as  to  the  agreement,  nor  can  It  be 
presumed  that  appellee  contemplated  that 
the  policy,  when  prepared  by  appellant, 
would  contain  anything  other  than  the  terms 
of  the  contract  agreed  upon.  If  the  policy 
had  been  delivered  to  and  accepted  by  blm, 
with  knowledge  of  the  stipulation  In  it,  or 
if  be  had  had  the  policy  under  such  circum- 
stances as  he  ought  to  have  known  of  its 
contents  and  failed  to  repudiate  it,  then  a 
very  different  case  would  be  presented.  To 
hold  that  appellant,  who  knew  what  was  In 
the  policy,  could  Insert  into  the  written  me- 
morial of  the  contract  a  stipulation  of  which 
appellee  did  not  know  and  to  which  he  had 
not  agreed  and  which,  under  the  facts,  would 
render  it  void  as  soon  as  it  was  issued,  and 
then  allowing  appellee  to  rest  In  fancied  se- 
curity, relying  upon  his  contract  as  a  protec- 
tion against  disaster,  until  after  he  suffers 
the  loss  against  which  he  was  guarding,  and 
then  to  rudely  break  his  dream  of  security  by 
the  interposition  of  the  stipulation,  would  be 
similar  in  its  effects  in  lulling  one  into  a 
belief  in  his  perfect  safety  and  then  assailing 
blm  from  ambush.  Placing  the  policy  in  the 
bank  to  be  held  for  appellee  was,  indeed,  a 
technical  delivery.  However,  in  the  case  of 
Franklin  Fire  Insr.  Co.  v.  Hewitt,  Allison, 


etc.,  3  B.  Mon.  231,  Hewitt,  Allison,  eta, 
sought  a  rectification  of  a  fire  insurance  pol- 
icy, which  the  Insurance  company  had  Issued 
to  them,  so  as  to  make  it  conform  to  the  con- 
tract which  they  had  made  with  the  com- 
pany for  the  insurance,  and  a  recovery  upon 
it  in  accordance  with  its  conditions  when 
rectified.  The  receipt  for  the  premium  In 
part  and  the  parol  testimony  proved  that  it 
was  agreed  that  the  insurance  policy  should 
cover  loss  by  'fire  of  goods,  which  the  insured 
'held  on  consignment  as  commission  mer- 
chants, although  the  receipt  for  the  premium 
provided  that  the  policy  was  to  be  "on  the 
terms  and  conditions  of  the  policies  issued 
by  the  Franklin  Fire  Insurance  Company  of 
Philadelphia.!' 

When  the  policy  was  Issued,  one  of  the 
conditions  in  it  was  that  goods  held  In  trust 
or  on  commission  were  to  be  insured  as  such, 
otherwise  the  policy  would  not  cover  such 
goods.  The  policy,  according  to  Its  terms, 
covered  only  such  goods  as  were  the  property 
of  the  insured.  A  loss  having  occurred  of 
goods  held  on  commission,  the  suit  was  insti- 
tuted to  recover  for  the  loss,  and  to  reform 
the  contract  so  as  to  cover  such  goods,  in 
accordance,  as  it  was  claimed,  with  the  con- 
tract for  the  insurance.  The  policy  had  been 
delivered  to  a  clerk  of  the  Insured  four  or 
five  months  before  the  loss,  but  It  was  proven 
that  it  had  not  been  seen  or  examined  by  the 
Insured  until  after  the  loss,  when  it  was  for 
the  first  time  learned  by  them  that  it  did  not 
conform  to  their  contract  for  the  insurance. 
This  court  held  that,  inasmuch  as  the  Insured 
had  never  seen  the  policy  until  after  the  loss, 
there  was  no  such  acceptance  of  It  as  would 
prove  that  they  had  waived  the  original  con- 
tract, or  taken  the  policy  as  a  consummation 
of  it;  while  holding  that  the  carelessness 
of  the  insured  was  great  in  not  having  exam- 
ined the  policy,  that  it  was  not  sufllclent  to 
forfeit  their  rights  under  the  contract,  as  they 
had  the  receipt  for  the  premium,  which  evi- 
denced the  contract  for  the  insurance,  "and 
as  they  had  no  reason  to  anticipate  a  vari- 
ance from  it  in  any  policy,  which  had  been 
or  might  be  furnished,  and  it  is,  moreover, 
by  no  means  certain,  nor  even  very  probable, 
that,  had  they  inspected  the  policy,  they 
would  have  at  once  detected  the  variance,  or 
become  aware  of  its  importance,  until  they 
had  demanded  payment  of  it"  The  relief 
sought  in  the  action  was  granted.  To  avoid 
the  force  of  the  contention  that  the  stipula- 
tion relied  upon  by  appellant  in  the  instant 
case  was  not  a  part  of  the  contract  between 
it  and  appellee  for  the  policy  of  insurance, 
it  is  insisted  that,  where  nothing  is  said  in 
the  application  and  contract  upon  which  the 
policy  is  issued  as  to  the  terms  of  the  policy, 
the  law  will  conclusively  presume  that  the 
parties  contemplated  the  usual  form  of  policy, 
and  that  the  usual  form  of  policy  embraces 
such  a  stipulation  as  is  here  relied  upon. 

It  is  also  insisted  that  the  policy  in  ques- 
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tlon  U  the  form  which  the  Insurance  rating 
board  requires  to  be  Issued  upon  all  farm 
property,  and  for  that  reason  the  appellee 
was  obliged  to  have  contracted  for  the  policy 
with  the  understanding  that  It  should  em- 
brace  the  stipulation.  With  reference  to  the 
latter  contention,  It  appears  from  the  testi- 
mony of  the  agent  that  the  yellow  sheet, 
which  Is  pasted  onto  the  policy,  Is  what  Is 
required  by  the  Insurance  board.  The  yellow 
sheet  does  not  contain  the  stipulation  Insist- 
ed upon  as  a  part  of  the  contract.  It  Is  em- 
braced In  the  120  lines  of  fine  type  upon  the 
second  page  of  the  policy.  If  such  a  condi- 
tion was  required  in  every  policy  of  fire  Insur- 
ance by  a  statute  or  by  a  regulation  of  some 
governmental  authority  having  power  to  pre- 
scribe and  require  the  regulation,  then  it 
would  be  presumed  that  the  Insured,  when 
contracting  for  Insurance,  had  done  so  with 
knowledge  that  such  condition  would  be  In 
the  policy  without  anything  said  In  reference 
to  It,  but  the  argument  loses  Its  force  In  the 
absence  of  any  statute  or  governmental  regu- 
lation requiring  the  stipulation  to  be  a  part 
of  every  contract  of  Insurance.  As  to  the  con- 
tention that  the  law  will  presume,  In  the  ab- 
sence of  any  express  agreement  to  the  con- 
trary, tnat  the  policy  Is  to  be  in  the  usual 
form.  It  cannot  be  said  as  a  matter  of  law 
to  what  extent  It  Is  usual  or  unusual  for  con- 
tracts of  Insurance  merged  Into  policies  to 
contain  the  stipulation  relied  upon  as  a  part 
of  the  contract  The  evidence  Is  not  directed 
to  the  proof  of  the  fact  that  policies  usually 
contain  the  stipulation  or  to  what  extent  they 
do  so.  It  might  be  said  as  a  matter  of  com- 
mon knowledge  that  many  policies  contain 
the  stipulation  and  many  do  not,  and  that  In 
some  there  Is  Incorporated  a  condition  which 
requires  the  taking  out  of  additional  insurance 
upon  the  subject  of  the  policy.  Cases  are 
cited  from  several  jurisdictions  which  seem  to 
uphold  the  contention  of  appellant,  and  some 
of  them  go  to  the  extent  of  holding  that, 
where  a  contract  of  insurance  does  not  con- 
tain nor  mention  such  a  stipulation,  and 
where  a  policy  of  insurance  was  not  even  Is- 
sued, the  Insured  was  bound  by  such  stipula- 
tion, although  not  in  the  contract,  and  If  he 
had  any  other  insurance  upon  the  property 
at  the  time  or  thereafter  obtained  any  other, 
and  although  entirely  free  from  any  fraudu- 
lent concealment  or  purpose,  he  must  forfeit 
his  contract  In  the  event  of  a  loss.  With- 
out entering  Into  a  discussion  of  the  sound- 
ness of  such  a  principle,  under  the  circum- 
stances of  the  cases  cited,  suffice  it  to  say 
that  the  doctrine  has  never  prevailed  in  this 
jurisdiction,  and  there  does  not  appear  any 
good  reason  to  now  adopt  it.  In  Clark,  eta, 
v.  Mfg.  Insr.  Co.,  8  How.  266,  12  L  Ed.  1061, 
it  was  said: 

"But  the  relation  of  the  parties  seems  entirely 
changed  if  the  insurer  asks  no  information  and 
the  insured  makes  no  representations.  *  •  * 
The  governing  test  on  it  must  be  this:  It  must 
be  presumed  that  the  insurer,  has  in  person  or 
by  agent,  in  such  a  case,  obtained  all  the  infor- 


(Ky. 

mation  desired  as  to  the  premises  Insured,  or 
ventures  to  take  the  risk  without  it,  and  that 
the  insured,  being  asked  nothing,  has  a  right 
to  presume  that  nothing  on  the  risk  is  desired 
from  him.  •  *  •  But  when  representations 
are  not  asked  nor  given,  and  with  only  this  gen- 
eral knowledge  the  insurer  chooses  to  assume  the 
risk,  he  must,  in  point  of  law,  be  deemed  to  do 
it  at  his  peril." 

In  line  with  Clark,  etc.,  Manufactures'  Ins. 
Co.,  supra,  are  Strong  v.  Manufacturers'  Ins. 
Co.,  10  Pick.  (Mass.)  40,  20  Am.  Dec.  507; 
Hartford  Protective  Ins.  Co.  v.  Harmer,  2 
Ohio  St.  452,  58  Am.  Dec.  684;  Arthur 
Palatine  Ins.  Co.,  35  Or.  27,  57  Pac.  62,  76 
Am.  St.  Rep.  450. 

This  conclusion  seems  to  have  been  some- 
what similar  to  the  view  taken  by  this  court 
In  Hartford  Insurance  Co.  v.  Haas,  87  Ky. 
631,  0  S.  W.  720,  10  Ky.  Law  Bep.  673,  2 
L.  B»  A.  64,  when  it  said: 

"We  are  not  disposed  to  adjudge  that  such  • 
contracts,  shingled  over  with  stipulations  that 
are  practically  deceptive,  •  *  *  are  binding 
on  the  ignorant  and  illiterate,  when  guilty  of  no 
fraud  or  misrepresentation,  but  have  trusted 
alone  to  the  superior  knowledge  of  the  agent 
who  undertakes  to  make  such  an  application  or 
to  issue  such  a  policy  as  will  meet  the  require- 
ments of  the  company  he  represents.  The  state- 
ments embodied  m  the  policy  issued  under  such 
circumstances,  if  false  or  erroneous,  should  be 
regarded  as  the  act  of  the  insurer." 

[4]  It  is  apparent  that  section  639,  Ken- 
tucky Statutes,  which  provides  that: 

"All  statements  or  descriptions  in  any  applica- 
tion for  a  policy  of  insurance  shall  be  deemed 
and  held  representations  and  not  warranties ; 
nor  shall  any  misrepresentations,  unless  material 
or  fraudulent,  prevent  a  recovery  on  the  policy" 

—has  no  application  to  the  facts  of  the  In- 
stant case,  although  it  was  held  in  Hartford 
Fire  Insurance  Co.  v.  McClain,  85  S.  W.  699, 
27  Ky.  Law  Rep.  461,  that  this  section  of 
the  statutes  applied  to  policies  as  well  as 
to  applications  for  them,  and  that  stipula- 
tions in  the  policy  itself  as  to  title  or  inter- 
est, although  not  signed  by  the  insured, 
amounted  to  representations  by  the  applicant 
of  such  facts,  when  he  has  received  and  ac- 
cepted the  policy.  But,  as  was  said  in  Frank- 
lin Insurance  Co.  v.  Hewitt,  Allison,  etc.,  su- 
pra, there  was  no  such  acceptance  of  It  in 
the  Instant  case  as  would  prove  that  appel- 
lee had  waived  the  right  to  have  a  policy,  in 
accordance  with  his  contract  or  had  taken 
the  policy  as  a  consummation  of  it  It  has 
been  consistently  held  that  where,  in  an  ap- 
plication for  insurance,  the  applicant  vol- 
untarily or  in  answer  to  Inquiries  makes 
statements  and  the  fact  about  which  he 
makes  the  statements  Is  a  material  one  to 
the  risk,  and  the  statement  is  untrue,  the 
policy  may  be  avoided,  although  the  appli- 
cant did  not  know  that  his  statements  were 
untrue  and  had  no  fraudulent  Intent  to  mis- 
lead or  deceive.  In  the  Instant  case,  how- 
ever, there  were  no  statements  made,  either 
voluntarily  or  in  answer  to  inquiries,  of 
which  there  is  any  complaint,  and  although 
under  such  a  state  of  facts  a  concealment 
can  rarely  be  complained  of,  the  appellant 
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complains  that  appellee  did  not  voluntarily, 
without  Inquiry  being  made  and  without 
knowledge  that  it  was  desired,  divulge  to  it 
the  fact  that  there  was  already  other  insur- 
ance upon  the  property.  Treating  a  stipula- 
tion in  a  fire  insurance  policy,  to  the  effect 
that  the  policy  was  void  if  at  the  time  it  was 
issued  there  was  an  Incumbrance  upon  the 
property,  as  a  representation  of  the  Insured, 
this  court  has  held  that  in  such  a  state  of 
facts,  if  no  inquiry  is  made  no  answer  given 
concerning  an  incumbrance  and  no  volun- 
tary statement  made  by  the  applicant  touch- 
ing the  incumbrance,  the  policy  will  not  be 
declared  void  or  unenforceable,  unless  the 
fact  of  the  Incumbrance  is  material  to  the 
risk  and  the  applicant  fraudulently  failed  to 
disclose  the  fact  of  the  incumbrance.  Ni- 
agara Fire  Insr.  Co.  v.  Layne,  182  Ky.  665, 
172  S.  W.  1090;  Niagara  Fire  Insr.  Co.  v. 
Layne,  170  Ky.  339,  185  S.  W.  1136;  Fire- 
man's Fund  Insr.  Co.  v.  Meschendorf,  14 
Ky.  Law  Rep.  757;  Lancaster  Insr.  Co.  v. 
Monroe,  101  Ky.  12,  39  S.  W.  434,  19  Ky. 
Law  Rep.  204;  Sun  Mutual  Insr.  Go.  v. 
Crist,  39  S.  W.  837,  19  Ky.  Law  Rep.  305; 
Phoenix  Insr.  Co.  v.  Phillips,  16  Ky.  Law 
Rep.  122;  Continental  Insr.  Co.  v.  Ford,  140 
Ky.  406,  131  S.  W.  189. 

In  Vanklrk  v.  Citizens'  Insr.  Co.  of  Pitts- 
burg, 79  Wis.  627,  48  N.  W.  798,  the  Supreme 
Court  of  "Wisconsin  held  that,  where  the  in- 
sured was  not  questioned  as  to  Incumbrances 
upon  his  property,  and  did  not  fraudulently 
conceal  the  fact,  the  existence  of  a  mortgage 
upon  the  property  would  not  Invalidate  the 
policy,  although  there  was  a  stipulation  in 
the  policy  to  the  effect  that  such  an  Incum- 
brance would  render  it  void.  This  same  view 
was  taken  by  many  other  courts,  as  in 
O'Brien  v.  Ohio  Insr.  Co.,  52  Mich.  132,  17 
N.  W.  726;  Alkan  v.  New  Hampshire  Insr. 
Co.,  53  Wis.  136,  10  N.  W.  91;  Insr.  Co.  of 
North  America  v.  Bachler,  44  Neb.  549,  62 
N.  W.  911;  Guest  v.  New  Hampshire  Fire 
Insr.  Co.,  66  Mich.  98,  33  N.  W.  31 ;  Wash- 
ington Mills  v.  Weymouth,  etc.,  135  Mass. 
503;  Trade  Insr.  Co.  v.  Barracliff,  45  N.  J. 
Law,  543,  46  Am.  Rep.  792;  Tlefenthal  v. 
Insr.  Co.,  53  Mich.  306,  19  N.  W.  9;  Humble 
v.  German  Alliance  Co.,  85  Kan.  140,  116 
Pac.  472,  Ann.  Cas.  1912D,  630.  The  same  Is 
the  teaching  of  the  text-writers.  Wood  on 
Insurance,  vol.  1  (2d  Ed.)  517;  May  on  In- 
surance, vol.  1,  §  166.  The  same  rule,  it 
seems,  should  apply  when  the  stipulation 
regards  existing  insurance  as  when  It  re- 
gards an  existing  incumbrance.  However, 
with  the  view  we  have  taken  of  this  case 
that  the  stipulation  was  not  a  part  of  the 
contract,  and  that  there  was  no  fraudulent 
concealment  of  anything  to  obtain  the'  con- 
tract, and  that  there  was  no  such  acceptance 
of  the  policy  by  insured  as  written  as  for- 
feited his  right  to  rely  upon  his  original 
contract  for  a  policy  consistent  with  such 


contract,  the  appellant  cannot  interpose  the 
stipulation  to  avoid  the  policy. 

[6-7]  2.  There  Is  no  reason  why  the  writ- 
ten evidence  of  an  insurance  contract  may 
not  be  rectified  so  as  to  make  It  conform  to 
the  real  agreement,  as  may  the  written  me- 
morial of  any  other  contract.  Such  a  con- 
tract is  not  within  the  statute  of  frauds,  and 
may  exist  and  be  enforceable  without  the 
lssual  of  a  policy,  and  in  the  instant  case 
was  fully  completed  and  In  force  before  the 
policy  wa$  Issued.  Wood  on  Insurance,  § 
20;  Phoenix  v.  Spiers,  etc.,  87  Ky.  285,  8 
S.  W.  453,  10  Ky.  Law  Rep.  254;  Franklin 
Marine  &  Fire  Insr.  Co.  v.  Drake,  2  B.  Mon. 
47;  Franklin  Fire  Ins.  Co.  v.  Hewitt,  etc., 
3  B.  Mon.  231.  There  Is  no  disagreement  In 
the  evidence  as  to  what  the  contract,  in  the 
instant  case,  was,  and  it  Is  perfectly  certain 
that  the  stipulation  relating  to  existing  in- 
surance was  not  embraced  in  the  contract. 
Truly,  the  evidence  to  warrant  the  reforma- 
tion of  a  policy  must  be  clear  and  convincing. 
As  before  stated,  there  Is  not  any  disagree- 
ment as  to  the  facts  of  the  case,  In  any  re- 
gard. The  agent's  statement  of  the  terms 
of  the  contract  does  not  embrace  the  stipu- 
lation. He  does  not  give  any  explanation 
of  the  reason  for  its  being  embraced  in  the 
policy.  As  any  other  instrument,  which,  by 
reason  of  lnadverture,  accident,  or  mistake, 
falls  to  truly  set  forth  the  terms  of  the  con- 
tract, it  may  be  reformed  so  as  to  contain 
the  real  agreement  If  the  mistake  is  mutual 
or  there  be  mistake  upon  one  side  and  fraud 
upon  the  other.  14  R.  O.  L.  902. 

The  evidence  was  sufficient  to  sustain  the 
finding  of  the  court  as  to  the  facts,  and 
the  principles  of  law  applied  seem  to  be  cor- 
rect 

The  judgment  Is  therefore  affirmed. 


REUFF-GRIFFIN  DECORATING  CO.  v. 
WILKES. 

(Court  of  Appeals  of  Kentucky.  Jan.  80,  1917.) 

1.  Limitation  op  Actions  «=»197(2)— Run- 
ning of  Statute— "Obstbuction'  ' — Evi- 
dence. 

In  action  for  damages  for  personal  injury 
required  by  Ky.  St  §  2516,  to  be  brought  with- 
in one  year,  evidence  held  not  to  show  a  fraudu- 
lent concealment  of  the  party  by  whom  plaintiff 
had  been  employed  amounting  to  an  obstruction 
of  the  prosecution  of  the  action  against  the  prop- 
er party,  so  as  to  except  the  running  of  the 
statute,  as  provided  by  section  2532. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  I  724 ;  Dec.  Dig.  <S=»197(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Obstruction.] 

2.  Limitation  of  Actions  «=»104(2)— "Ob- 
stbuction"—Ignorance  of  Cause  of  Ac- 
tion. 

Under  Ky.  St.  g  2532,  providing  that  when 
a  cause  of  action  accrues  against  a  resident  and 
by  absconding,  concealment,  or  other  indirect 
means  he  obstructs  the  prosecution  of  the  ac- 
tion, the  time  covered  by  such  obstruction  shall 
be  excepted  from  the  limitation  period,  mere  ig- 
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norance  of  the  facts  constituting  the  cause  of 
action  resulting  from  want  of  diligence  or  mere 
ignorance  of  a  fact  upon  which  a  cause  of  ac- 
tion arises,  not  peculiarly  within  the  knowledge 
of  the  party  from  whom  the  right  is  to  be  re- 
ceived, and  which  may  be  ascertained  by  dili- 
gence, do  not  amount  to  an  obstruction,  though, 
if  the  concealed  fact  is  peculiarly  within  the 
knowledge  of  the  party  to  be  charged,  and  if 
there  is  a  trust  relation  requiring  him  to  dis- 
close to  the  other  jparty  the  facts  on  which  the 
cause  of  action  arises,  his  failure  to  do  so  will 
constitute  a  fraudulent  concealment  or  obstruc- 
tion. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §  612;  Dec.  Dig.  <S=>104(2).] 

3.  Limitation  or  Actions  «j=>99(1)  —  Ob- 
struction— Statute—  "Indirect  Means"— 
"Defeat  ob  Obstruct"— "Obstruct." 

Under  such  provision  "indirect  means"  must 
consist  of  some  act  of  conduct  whereby  the 
plaintiff  was  misled  or  deceived,  or  because  it 
prevented  him  from  proceeding  with  his  suit 
when  he  desired  to  do  so,  but  for  which  he  would 
have  done  so;  and  the  words  "defeat  or  ob- 
struct" signify  the  performance  of  some  act 
amounting  to  a  prevention  of  a  suit  against  the 
will  and  rights  of  the  plaintiff  such  as  he  cannot 
with  reasonable  diligence  overcome. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §  477 ;  Dec.  Dig.  <S=99(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Obstruct.] 

4.  Limitation  of  Actions  <S=>197(2) — Ob- 
struction—Evidence. 

In  an  action  for  personal  injury,  wherein 
plaintiff  claimed  that  defendant's  agreement  to 
continue  payment  of  his  wages  constituted  an 
obstruction  to  an  action  excepted  by  Ky.  St.  $ 
2532,  from  the  running  of  the  limitation  period, 
evidence  held  not  to  show  such  alleged  agree- 
ment. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §  724 ;  Dec.  Dig.  «=>197(2).] 

5.  Limitation  of  Actions  <S=>99(1)— Ob- 
struction— Personal  Injury— Promise  to 
Pa.y  ^Vages 

Under  Ky.'  St.  {  2532,  excepting  the  time 
covered  by  an  obstruction  to  a  commencement 
of  an  action  from  the  limitation  period,  the  ob- 
struction created  by  a  promise  to  continue  pay- 
ment to  an  employe  sustaining  a  personal  in- 
jury must  be  such  as  would  enable  the  employe 
to  maintain  a  suit  upon  it  if  violated. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §  477 ;  Dec.  Dig.  <8=>99(1).] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

Action  by  Ira  Wilkes  against  the  Reuff- 
Griffln  Decorating  company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed, 
with  directions. 

Furlong,  Woodbury  &  Furlong,  of  Louis- 
ville, for  appellant  Blakey,  Quin  &  Lewis, 
of  Louisville,  for  appellee. 

THOMAS,  J.  The  only  question  on  this 
appeal  which  we  deem  It  necessary  to  con- 
sider is  whether  the  limitation  of  one  year 
for  the  bringing  of  an  action  for  the  recovery 
of  damages  on  account  of  personal  injury, 
as  provided  by  section  2516  of  the  Kentucky 
Statutes,  was  under  the  facts  appearing  of 
record  "obstructed"  within  the  meaning  of 
section  2532  of  the  same  Statutes  so  as  to 
enable  the  appellee,  who  was  plaintiff  below, 


to  maintain  this  action  against  appellant, 
who  was  defendant  below,  and  which  action 
was  not  brought  until  29  days  after  the  ex- 
piration of  one  year  from  the  time  he  sus- 
tained the  injuries  for  which  he  sued. 

Plaintiff  was  injured  by  the  turning  over 
of  a  tower  wagon  upon  which  he  was  at  work 
in  adjusting  and  repairing  some  decorating 
lights  on  Market  street  between  Fourth  and 
Fifth,  in  the  dty  of  Louisville,  which  had 
been  constructed  and  agreed  to  be  maintained 
by  defendant  during  the  Perry  Centennial  cel- 
ebration of  1913.  It  occurred  between  7  and 
8  o'clock  p.  m.  on  September  30th  of  that 
year,  and  it  is  claimed  in  the  petition  that 
the  wagon  was  defectively  constructed,  and 
was  therefore  an  unsafe  place  provided  by 
the  defendant  for  the  plaintiff  in  performing 
his  work,  and  because  of  its  defective  and 
unsafe  condition  it  was  caused  to  and  did 
turn  oyer,  and  produced  the  injuries  resulting 
in  his  damage.  The  suit  was  filed  on  Octo- 
ber 29,  1914,  and  one  of  the  defenses  relied 
upon  is  the  limitation  provided  by  the  first 
section  of  the  statute  before  mentioned. 
'  The  reply  attempted  to  avoid  the  limitation 
thus  pleaded  by  setting  up  facts  which  plain- 
tiff contends  constituted  an  obstruction  to 
the  running  of  the  statute  for  more  than  29 
days,  and  that  he  was  entitled,  under  the 
statute,  to  deduct  the  time  covered  by  the 
obstruction  from  the  limitation  period  pro- 
vided for  the  bringing  of  such  actions.  Sec- 
tion 2532,  under  which  this  insistence  is  made 
reads: 

"When  a  cause  of  action  mentioned  in  the 
third  article  of  this  chapter  accrues  against  a 
resident  of  this  state,  and  he,  by  departing  there- 
from or  by  absconding  or  concealing  himself,  or 
by  any  other  indirect  means  obstructs  the  pros- 
ecution of  the  action,  the  time  of  the  continu- 
ance of  such  absence  from  the  state,  or  obstruc- 
tion, shall  not  be  computed  as  any  part  of  the 
period  within  which  the  action  may  be  com- 
menced. But  this  saving  shall  not  prevent  the 
limitation  from  operating  in  favor  of  any  other 
person  not  so  acting,  whether  he  is  a  necessary 
party  to  the  action  or  not" 

[1,2]  Whether  there  exists  such  an  ob- 
struction as  would  toll  the  limitation  statute 
must  be  ascertained  from  the  facts  as' dis- 
closed by  the  testimony.  In  so  far  as  they 
are  pertinent  to  this  point  they  are  substan- 
tially as  follows: 

Previous  to  September  18,  1913,  J.  T.  Grif- 
fin was  engaged  in  business  in  the  city  of 
Louisville  which  was  conducted  in  the  name 
of  Falls  City  Electric  Company,  and  which 
business  consisted  in  handling  electric  fix- 
tures and  apparatus,  which,  perhaps,  may 
have  Included  repair  work  in  that  line  of 
business.  Before  that  day  William  J.  Reuff 
and  J.  T.  Griffin  had  formed  a  partnership 
under  the  style  and  firm  name  of  Reuff-Grlf- 
fin  Decorating  Company,  with  an  office  on 
Market  street  between  Fourth  and  Fifth. 
This  partnership  appears  to  have  been  form- 
ed for  the  purpose  of  procuring  the  contract 
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tor  the  street  decorating  work  for  the  Perry 
Centennial  celebration  to  be  held  in  the  city 
of  Louisville  In  the  fall  of  1913.  The  firm 
was  awarded  that  contract,  and  shortly  aft- 
erward a  corporation  was  formed  bearing  the 
same  name  of  that  partnership,  and  in  which 
corporation  Reuft  and  Griffin  were  the  prin- 
cipal stockholders,  the  former  being  made 
secretary  and  treasurer  and  the  latter  presi- 
dent of  that  corporation.  A  few  days  before 
the  Incorporation  the  plaintiff  applied  to 
Griffin  for  employment,  which  was  given  him, 
and  he  was  put  to  the  work  of  carrying  out 
the  decorating  contract  for  the  Centennial 
celebration,  and  at  which  be  continued  to 
work  until  he  was  Injured.  When  plaintiff 
was  employed  and  first  began  work  the 
Reuff-Griffin  Decorating  Company  was  only 
a  partnership  composed  of  the  members  here- 
inbefore stated,  but  it  was  incorporated  In 
the  same  name  before  the  plaintiff  was  in- 
jured. The  business  of  Griffin,  conducted  In 
the  name  of  Falls  City  Electric  Company, 
continued,  but  neither  the  partnership  of 
Reuff-Grlffln  Decorating  Company  nor  the 
corporation  of  the  same  name  had  any  inter- 
est in  that  business. 

As  to  what  occurred  at  the  time  the  plain- 
tiff was  employed  Is  stated  by  him  to  be: 

"I  asked  him  [Griffin]  for  employment;  asked 
him  if  he  was  doing  the  decorating  for  the  Falls 
City  Electric  Company,  and  he  said  he  was; 
said  he  was  the  proprietor  of  it.  I  asked  him 
for  work,  and  he  told  me  to  report  at  his  office  at 
Fifth  street  between  Market  and  Jefferson." 

Directly  after  that  the  plaintiff  was  em- 
ployed and  worked,  as  hereinbefore  stated, 
and  received  his  pay  at  the  office  of  the  de- 
fendant on  Market  street,  and  not  at  the  of- 
fice of  Falls  City  Electric  Company  on  Fifth 
street.  Upon  this  point. Griffin,  when  asked 
If  he  had  represented  to  the  plaintiff  at  the 
time  of  the  employment  that  he  was  being 
employed  by  the  Falls  City  Electric  Compa- 
ny, said: 

"No;  there  was  no  occasion  for  me  to  repre- 
sent myself.  Mr.  Wilkes  asked  me  for  a  Job, 
and  I  told  him  certainly,  I  needed  a  lineman 
and  would  give  him  work."  . 

Be  then  proceeds  to  explain  why  the  con- 
tract for  the  decorating  was  taken  by  a  con- 
cern other  than  the  Falls  City  Electric  Com- 
pany, which,  as  he  claims,  was  because  the 
latter  employed  nonunion  men,  and  in  carry- 
ing out  the  decorating  contract  the  authori- 
ties managing  the  Centennial  insisted  on  the 
use  of  union  labor. 

The  next  morning  after  the  accident  Grif- 
fin, in  company  with  Reuft,  called  upon  the 
plaintiff  at  his  mother's  home,  to  which  he 
bad  been  carried,  and  at  which  he  resided, 
and  left  him  $8,  which  plaintiff  insisted  on 
not  accepting,  but,  according  to  bis  state- 
ment, it  was  left  there  on  the  bed,  and  was 
presumably  appropriated  by  him.  On  that 
occasion  plaintiff  says  that  Griffin  told  him 
this: 

"Well,  he  told  me  that  he  would  carry  me  on 
my  regular  pay  roll,  carry  me  on  the  regular 
pay  roll  until  I  got  well  or  able  to  go  to  work. 


and  when  they  got  ready  to  leave  the  house  he 
got  some  money  from  Mr.  Reuft  and  made  up  $9 
between  them.  I  told  them  that  I  didn't  need 
any  money  that  morning.  They  insisted  on  my 
taking  it,'1  etc. 

This  conversation  as  detailed  by  plaintiff 
with  reference  to  keeping  him  on  the  pay 
roll  is  denied  by  both  Griffin  and  Reuff,  but 
if  it  was  a  controlling  factor  the  plaintiff's 
testimony  would  be  sufficient  to  Justify  the 
submission  of  the  issue  to  the  Jury.  Neither 
Griffin  nor  Reuff  saw  Che  plaintiff  afterward 
until  November  8, 1913,  when  he  appeared  at 
the  office  of  the  defendant  on  Market  street, 
at  which  time  he  was  given  a  check  for  $25, 
upon  which  was  printed  the  name  of  the  de- 
fendant, showing  that  it  was  incorporated,  as 
well  as  Its  business  card,  and  signed  by  Wil- 
liam J.  Reuff,  secretary  and  treasurer.  This 
check  was  indorsed  and  cashed  by  the  plain- 
tiff. The  plaintiff  continued  to  make  visits 
to  the  office  of  the  defendant,  over  which 
there  was  and  had  been  all  the  time,  accord- 
ing to  the  great  preponderance  of  the  proof, 
a  large  sign  which  was  Illuminated  at  night, 
and  which  sign  bore  the  name  of  the  de- 
fendant Somewhere  between  the  10th  and 
15th  of  December  plaintiff  claims  that  he 
was  told  that  defendant  could  not  pay  him 
any  more  money,  and  on  the  19th  day  of  De- 
cember he  employed  attorneys  to  bring  this 
suit  Some  negotiations  occurred  between 
his  attorneys  and  Griffin  looking  to  a  settle- 
ment of  the  claim,  but  nothing  was  said  by 
the  latter  upon  any  occasion  calculated  to  in 
any  way  mislead  or  deceive  either  plain- 
tiff or  his  attorneys  as  to  the  true  and  cor- 
rect employer  of  plaintiff;  the  only  objection 
to  a  settlement  being  that  If  there  was  any 
negligence  at  all  producing  the  Injuries  to 
plaintiff,  It  was  that  of  his  fellow  servant, 
and  that  he  was-  therefore  not  entitled  to 
recover. 

After  some  weeks  of  negotiation  to  settle 
the  claim,  and  about  the  middle  of  January, 
a  suit  was  filed  by  plaintiff  against  the  Falls 
City  Electric  Company,  and  on  the  next  day 
after  the  service  of  the  summons  upon  Grif- 
fin he  and  Reuff  went  to  the  plaintiff's  home, 
and  there  informed  him  that  he  had  sued 
the  wrong  defendant  giving  him  at  the 
same  time  the  name  of  Reuff-Griffin  Dec- 
orating Company  as  his  employer  and  the 
one  whom  he  should  sue.  This  is  admitted 
by  plaintiff  and  his  mother.  Within  a  day 
or  so  after  that  the  plaintiff  informed  his  at- 
torneys of  the  facts  as  given  him  by  Griffin, 
as  Is  testified  to  both  by  plaintiff  and  his 
attorneys.  Notwithstanding  this,  they  per- 
sisted in  prosecuting  the  suit  against  the 
Falls  City  Electric  Company,  and  during  its 
trial,  which  was  had  some  time  In  October, 
1914,  the  facts  hereinbefore  recited  were 
made  manifest,  and  that  suit  was  dismissed, 
followed  by  this  one.  So  the  question  is: 
Do  the  recited  facts  constitute  such  obstruc- 
tion to  the  bringing  of  the  suit  as  Is  contem- 
plated by  the  section  of  the  statute  supra? 

The  obstruction  insisted  on  by  counsel  for 
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plaintiff  is  of  a  twofold  nature:  (1)  Tbe 
fraudulent  concealment  of  the  one  by  whom 
plaintiff  was  employed;  and  (2)  an  agree- 
ment to  continue  tbe  payment  of  plaintiff's 
wages.  Considering  these  in  tbe  order  men- 
tioned, it  might  well  be  doubted,  under  the 
testimony,  whether  the  plaintiff  was  igno- 
rant of  the  name  of  the  person  for  whom  he 
was  working  and  in  whose  employ  be  was 
engaged  at  tbe  time  of  tbe  Injury.  He  re- 
ceived bis  pay  throughout  his  employment 
at  the  office  of  the  appellant,  and  there  is 
no  motive  anywhere  shown  for  the  conceal- 
ment of  the  name  of  his  employer,  nor  is 
there  any  evidence  of  any  such  concealment. 
It  may  be  that  because  Griffin,  through 
whom  the  employment  was  made,  was  en- 
gaged in  an  individual  business  similar  in 
some  respects  to  that  of  appellant,  plaintiff 
believed  he  was  employed  by  Griffin  alone, 
but  the  slightest  diligence  on  his  part  would 
have  dispelled  such  an  impression,  and  there 
is  nothing  to  show  that  either  Griffin  or  any 
one  connected  with  the  appellant  did  any- 
thing to  foster  or  encourage  any  such  im- 
pression or  to  prevent  It,  If  existing,  from  be- 
ing removed.  If  the  circumstances  and  con- 
ditions could  by  any  possibility  be  construed 
into  a  concealment  of  the  facts,  it  is  not 
such  a  concealment  as  will  amount  to  fraud 
so  as  to  constitute  the  "obstruction"  to  the 
statute  of  limitations  as  contemplated  by  the 
statute  under  consideration.  As  stated  in  25 
Oyc.  1212,  in  treating  upon  this  precise 
point: 

"The  rule  is  uniformly  established  that  mere 
ignorance  of  the  facts  which  constitute  the  cause 
of  action  will  not  postpone  the  operation  of  the 
statute  of  limitation,  but  the  statute  will  run 
from  the  time  the  cause  of  action  first  accrued, 
notwithstanding  such  ignorance.  The  reason  of 
the  rule  seems  to  be  that  in  such  cases  igno- 
rance is  the  result  of  want  of  diligence,  and  the 
party  cannot  thus  take  advantage  of  his.  own 
fault." 

And  again,  on  page  1222,  it  Is  said: 
"Generally,  however,  it  may  be  stated  that, 
if  a  fact  exists  from  which  a  cause  of  action 
arises  which  is  not  peculiarly  within  the  knowl- 
edge of  the  party  from  whom  the  right  is  to  be 
received,  a  fact  which  may  be  ascertained  by 
inquiry  or  diligence,  there  is  no  duty  on  the 
debtor  to  give  notice  of  the  fact,  and  mere  ig- 
norance thereof  on  the  part  of  the  creditor  will 
not  prevent  the  running  of  the  statute." 

Closely  connected  with  the  text  the  fur- 
ther rule  is  laid  down,  in  substance,  that: 

If  the  concealed  fact  is  exclusively  or  pe- 
culiarly within  the  knowledge  of  the  party  to  be 
charged,  "and  there  is  a  relation  of  trust  or 
confidence  between  the  parties  by  reason  of 
which  it  is  the  duty  of  the  on*  to  disclose  to 
the  other  the  fact  or  facts  upon  which  the 
cause  of  action  or  the  immediate  right  to  pros- 
ecute a  particular  remedy  matures  or  arises, 
the  omission  to  disclose  what  it  is  the  special 
duty  of  the  defendant  to  disclose  is  a  fraudulent 
concealment." 

Clearly  in  this  case  nothing  appears  to 
create  the  apprehension  on  the  part  of  appel- 
lant or  any  of  its  officers  that  plaintiff  was 
laboring  under  a  misapprehension  as  to  who 
was  his  employer,  nor  was  any  trust  rela- 


tion existing  between  the  parties  calling  for 
a  modification  of  the  rule  as  found  in  the 
last  quotation.  The  slightest  diligence  on  the 
part  of  tbe  plaintiff  would  have  disclosed  to 
him  that  the  appellant  was  the  person  who 
had  him  employed  and  for  whom  he  was 
working  at  the  time  he  was  injured. 

[8]  The  "indirect  means"  by  which  the  "ob- 
struction" of  the  statute  is  permitted  must 
consist  of  some  act  or  conduct  whereby  tbe 
plaintiff  was  misled  or  deceived  and  because 
of  which  he  was  prevented  from  proceeding 
with  his  suit  when  he  desired  to  do  so,  and 
but  for  which  he  would  have  done  so.  It  was 
held  by  this  court,  in  the  case  of  Hopperton 
v.  Louisville  ft  NashviUe  Railroad  Co.,  34 
S.  W.  895,  17  Ky.  Law  Rep.  1322,  that  mis- 
representation made  by  plaintiff  to  the  de- 
fendant as  to  the  time  constituting  the  bar 
would  not  obstruct  the  running  of  the  stat- 
ute. In  the  opinion  tbe  court  said: 

"He  had  no  right  to  rely  on  the  statement  of 
the  defendant,  but  should  have  consulted  an  at- 
torney, or  some  one  whose  interest  was  not 
adverse  to  his  in  regard  to  the  subject-matter. 
Ignorance  of  the  statute  of  limitation  cannot  be 

S leaded  as  a  defense,  even  if  wrongly  advised 
y  counsel." 

In  the  case  of  Perry  v.  Elgin,  26  S.  W.  4, 
15  Ky.  Law  Rep.  855,  where  an  analogous 
principle  was  under  consideration,  this  court 
said: 

"Nor  will  mere  ignorance  of  her  rights  on  the 
part  of  the  appellant  toll  the  statute.  There  is 
no  proof  whatever  showing  any  fraud  on  the 
part  of  the  appellee." 

If,  in  this  case  the  plaintiff  had  been  bona 
fide  in  doubt  as  to  tbe  name  of  his  employer, 
and  had  applied  to  Griffin  or  any  authorized 
agent  of  the  appellant  for  the  truth  in  re- 
gard to  tbe  matter,  and  had  been  misinform- 
ed and  misdirected  as  to  the  facts,  there 
might  have  been  room  for  him  to  Insist  upon 
the  practice  of  such  "indirect  means"  and 
such  fraud  as  would  constitute  a  valid  ob- 
struction to  the  running  of  the  limitation 
statute. 

The  character  of  means  employed  that  will 
create  such  an  obstruction  as  is  contemplated 
by  the  statute  is  well  denned  in  tbe  case  of 
Coleman  v.  Walker,  8  Mete.  65,  75  Am.  Dec. 
163.  In  considering  a  former  statute  where- 
in the  words  "defeat  or  obstruct"  are  used, 
this  court  in  that  opinion  said : 

"The  words  'defeat  or  obstruct,'  as  used  in 
the  act,  signify  the  performance  of  some  act  on 
the  part  of  the  sureties  which  will  amount  to  a 
prevention  or  hindrance  of  a  suit  in  opposition 
to  the  will  and  rights  of  the  creditor,  such  as 
he  cannot  with  reasonable  diligence  overcome. 
The  terms  import  resistance  and  obstruction  to 
his  rights,  and  unless  the  acts  complained  of 
are,  in  point  of  fact,  such  as  would  hinder  and 
prevent  him  from  bringing  the  suit,  notwith- 
standing his  desire  to  do  so,  they  cannot  prop- 
erly be  said  to  'defeat  or  obstruct'  Buch  suit." 

The  similarity  of  meaning  in  the  different 
statutes  upon  this  subject  was  recognized  in 
the  case  of  Reid  v.  Hamilton,  92  Ky.  619,  18 
S.  W.  770,  wherein  the  Coleman  Case  Is  refer- 
red to  and  the  rule  just  quoted  is  again 
adopted.   Other  cases  from  this  court  found 
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In  the  two  cases  referred  to  and  in  the  notes 
to  the  section  of  the  statute  under  considera- 
tion fully  sustain  us  In  holding  that  there  ex- 
ists In  this  case  no  concealment  or  fraud  of 
any  kind  having  the  remotest  tendency  to 
create  an  obstruction  to  the  running  of  the 
statute  as  contemplated  by  section  2532. 

[41  Turning  now  to  the  second  Insistence  of 
counsel  that  defendant,  through  Its  president, 
Griffin,  agreed  to  keep  plaintiff  on  the  pay 
roll,  and  that  this,  under  the  rule  laid  down 
in  the  cases  of  Chesapeake  &  Northern  Rail- 
road t.  Speakman,  114  Ky.  028,  71  S.  W.  633, 
24  Ky.  Law  Rep.  1449,  63  L.  R.  A.  193,  Hop: 
perton  v.  L.  &  N.  R.  R.,  34  S.  W.  895,  17  Ky. 
Law  Rep.  1322,  and  other  similar  cases,  cre- 
ated such  an  obstruction  as  Is  contemplated 
by  the  statute,  we  find  that  In  those  cases,  as 
will  be  seen  from  an  examination  of  the  opin- 
ions, the  defendant  entered  into  a  contract  or 
agreement  to  continue  the  pay  of  the  plaintiff 
In  consideration  that  be  would  not  sue,  which 
clearly  served  to  disarm  him;  and  It  was 
rightfully  held  In  those  cases  that  such  an 
agreement  obstructed  the  running  of  the  stat- 
ute, and  that  the  time  covered  by  the  continu- 
ing of  this  agreement  until  it  was  repudiated 
should  be  deducted  from  the  limitation  period 
applicable  to  the  case. 

Taking  the  testimony  upon  that  point 
most  strongly  In  favor  of  the  plaintiff,  which 
is  accepting  what  he  has  to  say  about  It  as 
true,  we  fall  to  find  any  agreement  to  that 
effect.  It  was  merely  a  voluntary  statement, 
according  to  his  testimony,  of  Griffin,  that  he 
would  be  kept  on  the  pay 'roll  without  the 
exacting  of  plaintiff  any  character  of  promise 
whatever,  and  without  any  consideration  at 
all,  and  it  was  soon  discovered  by  the  plain- 
tiff that  the  defendant  did  not  regard  It  as  a 
contract  or  a  binding  promise. 

[I]  The  obstruction  created  by  a  promise 
of  continued  payment  must  be  such  as  would 
enable  the  plaintiff  to  maintain  a  suit  upon  It 
if  violated,  which  clearly  was  not  the  case 
here,  conceding  that  Griffin  made  the  state- 
ment to  the  plaintiff  as  testified  to  by  him. 

We  are  therefore  constrained  to  conclude 
that  the  plea  of  the  statute  of  limitation 
should  have  prevailed,  and  that  the  court 
should  have  instructed  the  Jury  to  return  a 
verdict  for  the  defendant  based  upon  it, 
which  Instruction  was  offered  and  refused. 

Our  conclusion  is  not  reached  or  rested  up- 
on the  theory  that  plaintiff  had  a  reasonable 
time  after  the  removal  of  the  supposed  ob- 
struction to  the  running  of  the  statute  to 
bring  his  suit  within  a  year  from  the  time 
he  sustained  bis  injuries,  and  which  obstruc- 
tion was  not  in  existence  at  the  expiration  of 
the  limitation  period,  nor  had  been  for  a  rea- 
sonable length  of  time  immediately  prior 
thereto. 

Whatever  may  be  the  rule  under  such  con- 
ditions we  do  not  find  It  necessary  to  de- 
termine from  the  facts  before  us;  for  we  find 


from  them  that  there  never  existed  any  ob- 
struction to  the  limitation  period  as  contem- 
plated by  the  statute.  Hence  the  reference 
to  the  testimony  through  which  plaintiff  was 
informed  of  his  mistake  was  for  the  purpose 
of  showing  an  absence  of  motive  on  defend- 
ant's part  to  conceal  the  facts  from  plaintiff 
or  to  practice  a  fraud  upon  him. 

We  do  not  deem  it  necessary,  in  view  of  the 
conclusion  reached,  to  discuss  the  merits  of 
the  case  further  than  to  say  that  the  testi- 
mony fully  justified  the  submission  of  the 
case  on  the  merits  to  the  jury,  and  this  was 
appropriately  done  by  the  Instructions  given. 
We  say  this  much  in  view  of  the  fact  that 
upon  another  trial,  if  there  should  be  one,  the 
obstruction  to  the  running  of  the  statute  of 
limitations  contended  for  might  be  shown  by 
additional  testimony. 

Wherefore  the  judgment  is  reversed,  with 
directions  to  proceed  in  accordance  with  this 
opinion. 


PARKS  et  al.  v.  BARNES. 
(Court  of  Appeals  of  Kentucky.   Feb.  2,  1917.) 

1.  Infants  «=»88— Coming  of  Age— Effect 

ON  GUABDIAN  Ad  LITEM. 

Where  a  guardian  ad  litem  sued  for  three 
infanta,  and,  two  days  after  he  appealed,  one 
of  the  infanta  came  of  age,  such  infant's  motion 
to  dismiss  the  appeal  must  be  sustained,  but 
will  not  affect  the  right  of  the  guardian  ad  litem 
to  take  the  appeal  for  him,  nor  the  guardian's 
right  to  maintain  the  appeal  for  the  other  two 
infants. 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent. 
Dig.  §5  253,  254;  Dec.  Dig.  <&=>88.] 

2.  Infants  <g=»l  15— Appeal — Statute. 

Civ.  Code  Prac.  §  745,  gives  an  infant  de- 
fendant a  right  of  appeal  at  any  time  from  the 
rendition  of  the  judgment  to  and  including  one 
year  after  attaining  majority,  and,  if  he  should 
die  within  the  time  within  which  his  right  of 
appeal  exists,  his  representative  can  appeal 
within  one  year  after  his  death;  the  repre- 
sentative referred  to  in  the  section  not  being  a 
statutory  guardian  or  a  guardian  ad  litem,  but 
the  infant's  real  or  personal  representative  after 
his  death. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent. 
Dig.  §  327;  Dec.  Dig.  «=»115;  Appeal  and 
Error,  Cent  Dig.  g  1911.] 

3.  Infants  <3=>115— Action— Appeal  bt  In- 
fant. 

An  infant  before  his  arrival  at  majority  may 
appeal  from  a  judgment  against  him. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  g  328;  Dec.  Dig.  <8=»115.] 

4.  Infants  «J=>115— Actions  —  Appeal  bt 
Infant — Guardian. 

After  reaching  majority,  infants  most  ap- 
peal in  their  own  names  and  not  by  any  repre- 
sentative, but  before  that  time  they  can  and 
must  do  so  by  a  statutory  guardian,  guardian  ad 
litem,  or  next  friend. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  g  327;  Dec.  Dig.  <S=>115;  Appeal  and 
Error,  Cent.  Dig.  g  1911.] 

5.  Infants  <e=  82— Guardian  An  Litem— 
Duty  of  Court. 

In  the  preparation  and  conduct  of  an  in- 
fant's case  while  pending  in  the  circuit  court 
the  guardian  ad  litem  is  under  the  supervision 
and  direction  of  the  court,  and  if  for  any  rea- 
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son  he  becomes  unsuitable  to  represent  the  in- 
terests of  the  infant,  or  does  not  represent  them 
in  a  proper  manner,  it  becomes  the  duty  of  the 
court  to  remove  him  and  aopoint  another. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent. 
Dig.  S§  230,  245;  Dec  Dig.  «=>82J 

6.  Infants  <8=>1 15  — Actions  —  Appeal  by 
Guardian  Ad  Litem— Time. 

Though  proceedings  on  appeal  in  review  of 
a  judgment  are  a  continuation  of  the  original 
case,  and  though  a  guardian  ad  litem,  if  he 
thinks  proper,  may  appeal  from  a  judgment  in 
the  name  and  for  the  benefit  of  the  infants,  fail- 
ure to  take  the  appeal  for  the  infants  within  a 
reasonable  time,  after  rendition  of  the  judg- 
ment and  end  of  the  litigation,  terminates  the 
litigation  so  far  as  the  guardian  ad  litem  is  con- 
cerned, and  the  time  in  which  he  must  take  the 
appeal  is  two  years  from  the  rendition  of  the 
judgment. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  §§  305,  326-332;  Dec  Dig.  <S=115;  Ap- 
peal and  Error,  Cent.  Dig.  {  1911.] 

7.  Costs  <g=>256(l)— Appeal— Copying  Rec- 
ord —  Unnecessary  Matter  —  Rum  op 
Court. 

Under  rule  5  of  the  Court  of  Appeals  (154 
S.  W.  vii),  relative  to  the  preparation  of  tran- 
scripts, where  appellants  filed  a  schedule  in 
which  the  clerk  of  the  circuit  conrt  was  direct- 
ed to  copy  designated  portions  of  the  record, 
which  was  all  the  record  necessary  for  the  ap- 
peal, and  appellee  filed  a  schedule  directing  the 
remaining  portions  of  the  record  to  be  copied, 
and  the  clerk  conied  all  the  portions  designated 
in  appellants'  schedule,  and  placed  the  same  in 
one  Dundle,  and  then  copied  the  entire  record 
and  placed  it  in  another  bundle,  the  second 
bundle  will  be  condemned,  appellee  to  pay  the 
clerk  for  copying  only  the  part  directed,  since 
in  copying  the  record  the  clerk  should  not  have 
copied  any  portion  of  the  record  twice. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Di?.  i  908 ;  Dec  Dig.  <8=>256(1).] 

Appeal  from  Circuit  Court,  Harrison 
County. 

Suit  by  Jennie  Barnes  against  N.  R.  Parks 
and  others.  From  two  judgments,  defend- 
ants appeal.   Appeal  dismissed. 

Lucius  Desha,  guardian  ad  litem,  of  Cyn- 
thlana,  for  appellants.  Cason  &  Cox  and 
Hanson  Peterson,  all  of  Cynthlana,  for  ap- 
pellee. 

HURT,  J,  This  appeal  is  from  two  Judg- 
ments rendered  in  the  Harrison  circuit  court, 
in  the  suit  of  appellee,  Jennie  Barnes,  against 
the  appellants,  N.  R.  Parks,  Earl  Parks,  and 
Alvin  Duvall  Parks,  on  the  12th  day  of  June, 
1913,  and  the  15th  day  of  September,  1913, 
respectively.  The  action  was  for  the  pur- 
pose of  a  Judgment  declaring  that  an  undivid- 
ed one-half  interest  In  a  house  and  lot  in 
Cynthlana  was  held,  in  trust  for  her,  by  her 
former  husband,  Alvin  Parks,  who  had  the 
legal  title  to  the  entire  lot,  and  to  adjudge  a 
sale  of  the  property  as  not  being  divisible 
without  materially  Impairing  Its  value,  and 
of  the  interests  of  the  respective  owners 
therein.  The  appellants,  N.  R.  Parks,  Earl 
Parks,  and  Alvin  Duvall  Parks,  were  Infant 
children  of  Alvin  Parks,  deceased,  and  ap- 
pellee, and  were  the  holders  of  the  legal  ti- 
tle to  the  lot  by  inheritance  from  their  de- 


ceased father.  For  the  purposes  of  that  ac- 
tion, a  guardian  ad  litem  was  appointed  for 
the  Infant  defendants,  and  he  accepted  the 
appointment  and  engaged  in  a  defense  of  the 
action.  On  the  12th  day  of  Tune,  1913,  a 
judgment  was  rendered,  by  which  it  was  ad- 
judged that  the  appellee  and  the  infant  de- 
fendants were  the  joint  owners  of  the  prop- 
erty, and  that  it  be  sold  at  a  decretal  sale, 
and  the  proceeds  distributed  in  accordance 
with  their  respective  interests.  An  excep- 
tion was  taken  to  this  judgment  by  the 
guardian  ad  litem,  and  an  appeal  prayed  and 
granted  to  this  court.  Thereafter  the  report 
of  sale  was  filed,  and  to  the  report  the  guard- 
ian ad  litem  filed  exceptions,  but  on  Septem- 
ber 15,  1913,  the  exceptions  were  overruled 
and  the  sale  confirmed,  and  to  this  judgment 
the  guardian  ad  litem  saved  an  exception  and 
an  appeal  to  this  court  was  prayed  and  grant- 
ed. The  guardian  ad  litem  did  not,  how- 
ever, perfect  the  appeal  within  the  time  nor 
in  the  manner  provided  by  section  738  of  the 
Civil  Code.  He  took  no  further  steps  looking 
to  an  appeal  from  the  judgments  until  the 
24th  day  of  November,  1915,  when  he  filed 
with  the  clerk  of  this  court  copies  of  the 
judgments  and  prayed  an  appeal  from  them, 
which  was  granted  by  the  clerk  and  process 
issued  for  the  appellee. 

The  appellee  has  entered  a  motion  to  dis- 
miss the  appeal  upon  the  ground  that  the 
guardian  ad  litem  has  no  power  to  take' an 
appeal  in  the  name  or  for  the  infants  from 
the  judgments  of  the  circuit  court  after  two 
years  has  expired  from  the  rendition  of  the 
judgments.  The  motion  was  passed  for 
hearing  until  the  submission  of  the  cause 
upon  its  merits.  The  appellee  has  also  filed 
an  answer,  pleading  the  same  facts  upon 
which  the  motion  is  based,  in  bar  of  the 
prosecution  of  the  appeal  of  the  guardian  ad 
litem,  and  to  this  answer  the  guardian  ad 
litem  has  demurred.  It  will  not  be  necessary 
to  determine  whether  in  this  case  the  proper 
proceeding  to  raise  the  question  in  Issue  is  by 
motion  or  answer,  as  both  are  relied  upon 
and  raise  the  same  issue. 

[1]  N.  R.  Parks,  the  eldest  of  the  infants, 
having  become  21  years  of  age,  two  days  aft- 
er the  appeal  was  granted  by  the  clerk,  also 
files  a  motion  for  the  dismissal  of  the  appeal, 
accompanied  by  his  affidavit,  in  which  is 
stated  that  he  is  no  longer  an  Infant  and  his 
desire  to  have  the  appeal  dismissed.  Of 
course,  his  motion  will  have  to  be  sustained, 
but  this  would  not  affect  the  right  of  the 
guardian  ad  litem  to  take  the  appeal  fop 
him,  nor  the  guardian's  right  to  maintain  the 
appeal  for  the  other  two  infants,  if  it  should 
be  determined  that  the  guardian  ad  litem 
has  authority  to  take  and  prosecute  the  ap- 
peal after  two  years  had  expired  after  the 
rendition  of  the  judgments. 

The  right  of  a  guardian  ad  litem  to  take 
an  appeal  in  the  name  of  the  infants  for 
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whom  be  has  been  appointed  has  been  several 
times  held  by  this  court  to  exist.  Reed  v. 
Louisville  Bridge  Co.,  8  Bush,  69;  Staggen- 
borg  v.  Bailey,  118  Ky.  801,  80  S.  W.  1109,  28 
Ky.  Law  Rep.  188;  Hnssey  v.  Sargent,  etc., 
116  Ky.  63,  75  S.  W.  211,  25  Ky.  Law  Rep. 
315.  In  Staggenborg  v.  Bailey,  snpra,  It  was 
Bald: 

"The  duties  of  a  guardian  ad  litem  do  not 
terminate  with  the  rendition  of  a  judgment  in 
the  trial  court,  but  be  may,  when  he  thinks  it 
to  be  the  interest  of  the  infant  defendants,  take 
an  appeal  therefrom,  and  his  duties  continue  un- 
til the  final  determination  of  the  cause,  unless 
removed  by  the  court  or  terminated  by  the  ar- 
rival of  the  infant  at  the  age  of  maiority." 

If  the  court  had  been  considering  the  right 
of  an  adult  to  appeal  in  his  own  behalf,  It 
could  have  been  truly  said  that  his  rights  to 
litigate  did  not  end  with  the  rendition  of  the 
Judgment  In  the  trial  court,  and  that  there 
was  not  a  termination  of  the  litigation  until 
the  final  determination  in  the  court  of  re- 
view, but  this  could  have  been  said  only  In 
contemplation  that  he  would  take  his  appeal 
within  the  time  provided  by  law,  which  Is 
within  two  years  from  the  rendition  of  the 
Judgment,  and  If  he  had  failed  to  do  so,  his 
right  of  appeal  would  have  been  gone  and 
the  determination  of  the  cause  as  to  him 
would  have  related  back  to  the  entry  of  the 
Judgment. 

Subsection  2  of  section  38  of  the  Civil 
Code  prescribes  the  qualifications  of  a  guard- 
Ian  ad  litem  under  our  system  of  Judicial 
procedure.  He  must  be  a  regular  practicing 
attorney  of  the  court,  "and  the  court  or  Judge 
may  change  the  guardian  so  appointed  when- 
ever the  Interest  of  the  Infant  may  appear  to 
require  such  change." 

Subsection  3  of  section  38,  supra,  prescribes 
the  duties  of  a  guardian  ad  litem,  which  are 
'to  attend  properly  to  the  preparation  of  the 
case,"  and  In  its  preparation,  If  an  ordinary 
action,  he  may  cause  to  be  summoned  as 
many  witnesses  as  he  may  deem  proper,  sub- 
ject, however,  to  the  control  of  the  court,  and 
If  an  equity  action,  he  may  take  the  deposi- 
tions of  as  many  as  three  witnesses,  but 
not  a  greater  number  without  leave  of  the 
court. 

[2]  Except  for  the  provisions  of  section  745 
of  the  Civil  Code,  an  appeal  could  not  be  tak- 
en or  maintained  for  or  on  behalf  of  an  In- 
fant defendant,  unless  done  within  two  years 
after  the  right  to  appeal  first  accrued.  Sec- 
tion 745,  supra,  Is  as  follows : 

"An  appeal  shall  not  be  granted  except  within 
two  years  next  after  the  right  to  appeal  first 
accrued,  unless  the  party  applying  therefor  was 
then  a  defendant  in  the  action,  and  an  infant 
not  under  coverture;  or  of  unsound  mind;  or 
a  prisoner  who  did  not  a«near  by  his  attorney — 
in  which  cases  an  appeal  may  be  granted  to 
each  parties,  or  their  representatives,  within 
one  year  next  after  their  deaths  or  the  removal 
of  their  disabilities,  whichever  may  first  hap- 
pen." 

Applying  this  section  to  an  Infant  defend- 
ant not  under  coverture,  It  gives  to  him  a 
right  of  appeal,  at  any  time,  from  the  rendl- 
191  S.W.-29 


Hon  of  the  Judgment  to  and  Including  a 
period  of  one  year  after  attaining  his  major- 
ity, and  if  he  should  die  within  the  time 
within  which  his  right  of  appeal  exists,  then 
his  representative  could  appeal  within  one 
year  after  his  death.  Hence  the  representa- 
tive referred  to  In  this  section  Is  not  a  statu- 
tory guardian  nor  a  guardian  ad  litem,  but 
the  infant's  real  or  personal  representative 
after  his  death.  The  Infant  defendants  In  the 
instant  case  were  not  under  the  disability  of 
coverture. 

[3]  The  Infant  is  not  precluded  from  appeal- 
ing from  a  judgment  against  him  before  his 
arrival  at  his  majority,  but  he  may  appeal  at 
any  time  before  attaining  his  majority.  Moss 
v.  Hall,  79  Ky.  40;  Staggenborg  v.  Bailey, 
118  Ky.  301,  80  S.  W.  1109,  26  Ky.  Law  Rep. 
188;  Riley  v.  Reed,  13  Bush,  412;  Newland 
v.  Gentry,  etc.,  18  B.  Mon.  666.  Hence  It  ap- 
pears that  an  infant  defendant  has  a  right 
of  appeal  from  a  Judgment  against  him,  at 
any  time,  from  Its  rendition  until  the  expi- 
ration of  one  year  from  his  majority. 

[4]  After  arriving  at  21  years  of  age,  In- 
fants must  appeal  In  their  own  names,  and 
not  by  any  representative,  but  before  that 
time  tney  can  and  must  do  so  by  a  statutory 
guardian,  guardian  ad  litem,  or  next  friend. 
At  any  time  after  the  rendition  of  the  judg- 
ment and  before  attaining  their  majorities, 
they  may  appeal  by  a  statutory  guardian 
or  next  friend.  This  leaves  the  direct  ques- 
tion, and  which  does  not  seem  to  have  been 
heretofore  passed  upon  by  this  court:  How 
long  after  the  rendition  of  a  judgment  may 
an  appeal  be  taken  and  maintained  In  the 
names  and  In  the  behalf  of  infant  defend- 
ants by  the  guardian  ad  litem?  If  the  guard- 
ian ad  litem  remains  such  from  the  rendition 
of  the  judgment,  so  long  as  a  right  of  appeal 
remains  to  the  infants  or  at  least  until  at- 
taining their  majorities,  then,  If  the  infant 
was  only  one  year  of  age  at  the  date  of  the 
judgment,  the  guardian  ad  litem  would  re- 
main In  his  office  for  20  years  thereafter, 
with  the  right  at  any  time  to  prosecute  an 
appeal  for  the  infant,  and  in  his  name  and  at 
his  cost,  although  he  might  have  a  statutory 
guardian  and  the  action  In  which  the  guard- 
Ian  ad  litem  was  appointed  stricken  from  the 
court's  docket,  and  the  court  be  without  pow- 
er to  remove  him  or  to  In  anywise  control 
his  action.  To  obtain  control  over  the  action 
of  the  guardian  ad  litem,  It  would  be  neces- 
sary to  reinstate  the  case  upon  the  docket 
and  bring  all  the  parties  before  the  court 
many  years  after  the  proceedings  had  really 
terminated  and  been  forgotten.  If  the  guard- 
Ian  ad  litem  may  take  an  appeal  for  the  In- 
fants, at  any  time,  from  a  judgment  after 
the  expiration  of  the  regular  time  within 
which  appeals  may  be  taken,  the  same  reason- 
ing would  authorize  him  to  prosecute  an 
appeal  at  any  time  within  20  years  after  the 
judgment,  If  the  Infant  should  not  attain  his 
majority  at  an  earlier  date.  The  mere  state- 
ment of  such  a  state  of  case  demonstrates 
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that  the  guardian  ad.  litem  Is  not  Invested 
with  such  authority. 

[5]  In  me  preparation  and  conduct  of  the 
case  while  pending  In  the  circuit  court,  the 
guardian  ad  litem  Is  under  the  supervision 
and  direction  of  the  court,  and  If  for  any 
reason  he  becomes  unsuitable  to  represent 
the  Interests  of  the  Infant  defendants, -or  Is 
not  representing  them  in  a  manner  proper  for 
their  interests,  it  becomes  the  duty  of  the 
court  to  remove  him  and  appoint  another. 
The  welfare  of  the  infant  defendants  is  pecul- 
iarly within  the  keeping  of  the  courts,  which 
the  court  may  make  effective  by  its  power 
and  oversight  over  those  who  are  designated 
as  the  guardian  ad  litems  of  such  infants, 
which  means  for  the  care  and  protection  of 
their  Interests,  as  pertains  to  the  litigation 
in  hand,  and  when  the  litigation  Is  termi- 
nated the  duties  of  the  guardian  ad  litem 
must  cease. 

[6]  Hence,  while  we  are  not  unmindful  that 
proceedings  upon  appeal  in  review  of  a  judg- 
ment are  a  continuation  of  the  original  case, 
and  while  the  guardian  ad  litem,  If  he  thinks 
it  proper  to  do  so,  may  appeal  from  a  judg- 
ment in  the  name  and  for  the  benefit  of  the 
Infants,  yet  his  failure  to  take  the  appeal 
for  tne  infants  within  a  reasonable  time  after 
the  rendition  of  the  judgment  and  the  litiga- 
tion has  ended  terminates  the  litigation  as 
far  as  pertains  to  the  guardian  ad  litem, 
and  the  time  In  which  he  must  take  the  ap- 
peal must  be  two  years  from  the  rendition 
of  the  judgment  appealed  from,  or  else  his 
authority  to  do  bo  has  ended.  The  law  ex- 
tends the  time  of  appeal  for  the  Infants,  be- 
cause of  their  Infancy  and  want  of  knowl- 
edge of  tueir  rights,  but  this  reason  does 
not  apply  to  the  guardian  ad  litem,  whose 
duty  it  is  to  take  the  appeal,  if  at  all,  with- 
in the  time  prescribed  by  law  for  the  taking 
of  ordinary  appeals,  and  while  the  litigation 
may  be  said  to  be  continuing.  Hence  the 
demurrer  to  the  answer  of  the  appellee  must 
be  overruled,  and  the .  appeal  dismissed,  at 
the  cost  of  the  guardian  ad  litem. 

[7]  2.  The  appellee  moves  the  court  to 
condemn  the  record  because  It  has  not  been 
prepared  In  conformity  to  rule  5  (154  S.  W. 
vil)  of  this  court  The  appellants  filed  a 
schedule,  in  which  the  clerk  of  the  circuit 
court  was  directed  to  copy  designated  por- 
tions of  the  record,  and  which  was  all  of  the 
record  that  was  material  or  necessary  to  be 
considered  upon  appeal  from  the  judgments. 
The  appellee  filed  a  schedule,  directing  the 
remaining  portions  of  the  record  to  be  copied, 
which  was  made  on  or  before  the  Judgment 
appealed  from.  The  clerk  copied  all  those 
portions  designated  In  the  schedule  filed  by 
appellant  and  placed  same  in  one  bundle,  and 
then  copied  the  entire  record  and  placed  it  in 
another  bundle,  and  both  of  which  are  filed, 
In  copying  the  record,  he  should  have  copied 
the  orders,  pleadings,  depositions,  and  judg- 


ments required  by  both  schedules  In  the  or- 
der, in  which  they  appeared  upon  the  record, 
and  should  not  have  copied  any  portion  of  it 
twice.  The  second  bundle  copied,  and  which 
was  ostensibly  made  under  the  schedule  filed 
by  appellant,  Is  condemned.  The  portions  of 
it  which  appellee  directed  to  be  copied,  she 
will  pay  the  clerk  therefor  the  statutory  fees 
for  copying  and  certifying  same,  but  she 
should  not  recover  the  cost  of  same  from 
appellant  The  clerk  had  no  directions  to  re- 
copy  the  entire  record,  and  for  the  parts  of 
the  bundle,  which  had  already  been  copied 
under  the  schedule  filed  by  appellant,  the 
clerk  will  not  receive  anything  therefor,  and 
If  he  has  been  already  paid  therefor,  he  will 
return  the  price  to  the  person  who  paid  him 
therefor. 


BRIDGHAM  v.  SANDY  VALLEY  &  E.  RY. 
CO. 

(Court  of  Aopeals  of  Kentucky.    Feb.  2,  1917.) 

Masteb  and  Skbvant  <®=j 287(4)— Injuries  to 
•  Sebvant-^Jdbt  QtmsnoN. 

In  an  action  for  personal  injuries  by  a  rail- 
road's employe,  evidence  that  plaintiff  was  in- 
jured in  the  course  of  his  employment  by  the 
negligence  of  another  servant,  also  acting  in  the 
course  of  his  employment  titld  insufficient  to 
take  the  case  to  the  jury. 

TEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  §§  1045,  1060;  Dec  Dig. 
«=»287(4).l 

Appeal  from  Circuit  Court  Pike  County. 

Action  by  George  Bridgham  against  the 
Sandy  Valley  &  Elkhorn  Railway  Company. 
From  a  judgment  for  defendant  plaintiff  ap- 
peals. Judgment  affirmed. 

Koscoe  Vanover  and  E.  J.  Plckleslmer, 
both  of  Plkevllle,  for  appellant  Auxler, 
Harman  &  Francis,  of  Plkevllle,  and  Hager  & 
Stewart  of  Ashland,  for  appellee. 

HURT,  J.  This  is  the  second  appeal  of 
this  case.  The  opinion  of  the  court  on  the 
former  appeal  may  be  found  in  168  Ky.  219, 
181  S.  W.  1101,  under  the  style  of  Sandy 
Valley  &  Elkhorn  Railway  Co.  v.  Bridgham. 
Upon  the  former  trial  a  judgment  was  re- 
covered in  favor  of  the  appellant,  but  upon 
the  former  appeal  to  this  court  that  judg- 
ment was  reversed,  and  the  cause  remanded, 
with  directions  to  the  effect  that  if  upon 
another  trial  the  evidence  was  substantially 
the  same  as  upon  the  first  trial,  the  court 
should  direct  a  verdict  in  favor  of  the  pres- 
ent appellee.  Another  trial  resulted  in  a  di- 
rect verdict  In  favor  of  the  appellee,  and 
the  appellant  appeals.  In  the  former  opinion 
the  evidence  was  set  out  with  particularity 
and  the  facts  of  the  case  in  great  detail,  and 
it  is  not  now  necessary  to  reiterate  them. 
The  conclusions  arrived  at  by  the  court  upon 
the  former  appeal,  as  shown  by  its  opinion, 
were: 

"Here  Bridgman  was  not  injured  by  the  nes- 
ligence  of  an  employe  of  the  company  acting  for 
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it  or  in  the  scope  of  his  employment.  Tackett 
was  using  the  hand  car  by  the  consent  of  the  com- 
pany for  the  convenience  and  accommodation  of 
himself  and  the  other  men,  and  Bridgman  was  on 
the  hand  car  by  the  permission  of  Tackett,  whom 
he  had  requested  to  let  him  ride.  The  car  on 
which  these  men  were  ridine  was  lent  to  Tackett 
for  the  use  of  all  the  men  who  cared  to  ride  upon 
it,  and,  although  Tackett  secured  permission  to 
use  the  car,  in  using  it  be  was  not  acting  as 
a  superior  agent  or  servant  of  the  company, 
nor  was  the  company  responsible  to  the  other 
men  for  his  personal  acts  of  negligence." 

"The  rule  of  liability  in  this  class  of  cases 
must  rest  on  the  ground  that  the  company  fur- 
nishes or  sets  apart  for  the  use  of  its  employes 
the  way  or  means,  whichever  is  used,  and  the 
injury  must  have  been  caused  by  some  defect 
in  the  way  or  means,  or  caused  by  the  negli- 
gence of  some  servant  of  the  company  acting  at 
the  time  under  its  direction  or  within  the  scope 
of  his  employment.  For  example,  as  the  com- 
pany had  furnished  or  set  apart  this  moans  of 
transportation  for  the  use  and  convenience  of 
Bridgman.  if  he  had  been  injured  by  a  defect 
in  the  track  or  by  the  unsafe  condition  of  the 
hand  car,  liability  would  attach  to  the  com- 
any.  And  so  if,  while  using  the  means  that 
ad  been  so  furnished  or  set  apart  for  his  use, 
his  injury  had  been  caused  by  some  agent  or 
servant  of  the  company  acting  under  its  direc- 
tion or  within  the  scope  of  his  employment,  the 
company  would  be  liable." 

It  Is  not  contended  that  appellant  was  In- 
jured by  a  defect  in  the  track  or  by  the  un- 
safe condition  of  the  hand  car.  It  Is,  how- 
ever, contended,  as  it  was  before,  that  while 
using  the  hand  car,  he  was  injured  by  the 
negligence  of  Tackett  Of  course,  this  could 
be  true,  and  yet  the  appellee  would  not  be 
liable,  but  it  is  insisted  that  upon  the  last 
trial  evidence  was  offered  which  tends  to 
prove  that  at  the  time  appellant  was  injured 
Tackett  was  then  an  agent  or  servant  of  the 
appellee,  and  acting,  under  its  direction  or 
within  the  scope  of  his  employment,  and  that 
appellant  was  also  a  servant  of  the  appellee, 
and  acting  within  the  scope  of  his  employ- 
ment. The  facts  relating  to  the  procurement 
and  use  of  the  hand  car,  as  detailed  by 
Tackett  upon  the  last  trial,  are  not  distin- 
guishable from  the  statements  made  by  him 
upon  the  first  trial.  He  is  led  to  state 
some  conclusions  which  Indicate  that  he  was 
acting  for  the  appellee  at  the  time  of  appel- 
lant's injury,  but,  when  the  facts  are  stated 
from  which  he  draws  the  conclusions,  the 
conclusions  do  not  seem  to  be  warranted. 
There  was  not  any  evidence  upon  the  last 
trial  which  conduced  to  prove  that  Tackett 
was  an  agent  or  servant  of  appellee  at  the 
time  of  the  Injury  or  acting  within  the  scope 
of  his  employment,  when  the  conclusions 
drawn  by  him  are  eliminated  from  the  evi- 
dence. It  plainly  appears  from  the  evidence 
of  appellant  that  if,  when  he  was  injured, 
he  was  engaged  in  the  service  of  the  appel- 
lee, he  did  not  know  It,  and  his  statements 
In  regard  to  the  whole  transaction  are  not 
distinguishable  from  his  evidence  upon  the 
first  trial.  There  were  some  statements 
made  made  upon  the  last  trial  to  the  effect 
that  appellant  and  his  colaborers,  who  lived 


and  boarded  at  Three  Mile,  were  supposed  to 
work  11  hours  per  day,  and  from  this  fact 
they  attempt  to  draw  the  conclusion  that 
they  were  still  In  the  employ  of  appellee  at 
the  time  of  the  Injury,  because  they  did  not 
think  that  they  had  worked  as  much  as  11 
hours  upon  that  day.  There  is  also  a  state- 
ment of  Tackett  to  the  effect  that  they  were 
paid  every  day  for  the  time  which  they  were 
engaged  at  work,  at  the  rate  of  16  cents  per 
hour,  but  It  does  not  appear  that  that  was 
the  amount  paid  them  upon  the  day  upon 
which  the  appellant  was  injured,  and,  be- 
sides, there  is  no  evidence,  which  conduces 
to  show  when  they  began  work  upon  that 
day  or  when  they  ceased,  and  the  Injury  did 
not  occur  until  the  laborers  who  lived  and 
boarded  at  Three  Mile,  as  well  as  the  labor- 
ers for  appellee,  who  camped  near  the  work, 
had  ceased  work  for  that  day  and  put  away 
their  tools,  when  part  of  those  who  lived  .or 
boarded  at  Three  Mile  took  a  train  for  their 
homes,  while  others,  Including  the  appellant 
and  Tackett,  undertook  to  go  home  upon  the 
hand  car,  and  they  had  gotten  some  distance 
from  the  place  of  work  before  the  Injury 
occurred.  Under  the  law  as  held  in  the 
former  opinion,  and  which  is  now  the  law 
of  the  case,  there  was  no  substantial  differ- 
ence between  the  testimony  upon  the  last 
trial  and  that  upon  the  first,  so  far  as  the 
facts  presented  a  state  of  case,  which  enti- 
tled appellant  to  have  his  case  submitted  to 
the  jury,  and  the  judgment  is  therefore  af- 
firmed. 


NORTH  JEIMCO  COAL  CO.  v.  STEWART. 
(Court  of  Appeals  of  Kentucky.   Feb.  6,  1017.) 

1.  Appeal  and  Ebbob  <8=»301,  547(1)— Scope 
of  Review— Recobd— Requisites  ado  Suf- 
ficiency. 

Errors  not  presented  in  the  motion  for  new 
trial  or  not  included  in  the  bill  of  exceptions, 
or  otherwise  made  a  part  of  the  record,  cannot 
be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  1743.  1763-1756,  2427, 
2429,  2430;  Dec.  Dig.  «=»301,  547a).] 

2.  Masteb  and  Sebvant  «=> 265(2)— In  jubies 
to  Sebvant— Actions— Burden  of  Proof. 

A  miner  suing  for  alleged  injuries  while  at 
work  must,  to  recover,  establish  negligence  of 
the  master,  the  occurrence  of  the  accident  com- 
plained of,  and  that  the  injuries  sustained  are 
the  proximate  result  of  the  accident. 

[Ed,  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  gg  878,  895,  896 ;  Dec.  Dig. 
265(2).l 

3.  Appeal  and  Ebbob  «=» 1003— Scope  of  Re- 
view—Evidence. 

Even  though  the  verdict  is  against  the  pre- 
ponderance of  the  evidence,  it  is  a  rule  of  the 
Court  of  Appeals  not  to  disturb  it  if  returned 
under  proper  instructions,  unless  flagrantly 
against  the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  3938-3943 ;  Dec.  Dig.  <8=» 
1003.] 
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4.  Appeal  and  Ebrob  «=»1008— Scope  of  Re- 
view—Evidence. 
Where  an  issue  of  fact  essential  to  the  liti- 
gant's claim  is  found  by  the  jury  flagrantly  con- 
trary to  the  great  weight  of  the  evidence,  it  la 
the  court's  duty  to  reverse. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  it  3938-3943;  Dec.  Dig.  «=> 
1003.] 

6.  Damages  «3=>185(1)— Injuries  to  Sebvant 

—Evidence— Sufficiency. 
Evidence  held  insufficient  to  support  ver- 
dict for  servant  who  alleged  that  the  amputa- 
tion of  his  leg  was  the  result  of  injuries  when 
slate  fell  upon  him  while  at  work  in  a  mine. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Crat^Dig.  H  503,  806,  808;    Dec.  Dig.  ' 

6.  Appeal  and  Ebbob  «=987(2)— Scope  of 

Review— Evidence. 
Under  Civ.  Code  Prac.  f  340,  subsec.  6,  au- 
thorizing new  trial  if  the  verdict  is  against  the 
evidence  or  contrary  to  law,  the  Court  of  Ap- 
peals has  power  to  set  aside  the  verdict  of  a 
jury  as  being  flagrantly  against  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3893;  Dec  Dig.  «=>987<?).] 

Appeal  from  Circuit  Court,  Knox  County. 

Action  by  William  Stewart  against  the 
North  Jellico  Coal  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed, 
with  directions. 

Black,  Black  &  Owens,  of  Barbourville,  for 
appellant  Sawyer  A.  Smith  and  Powers  & 
Smith,  all  of  Barbourville,  for  appellee. 

THOMAS,  J.  On  September  1,  1914,  the 
appellee  (plaintiff  below),  who  is  a  man  32 
years  of  age,  had  his  right  leg  amputated 
just  above  the  knee,  and  some  days  there- 
after it  was  again  amputated  about  four 
Inches  below  the  hip,  which  last  operation 
was  successful,  and  the  plaintiff  was  per- 
mitted to  leave  the  hospital  about  October 
10th.  He  filed  this  suit  against  appellant 
(defendant  below)  seeking  to  recover  from  it 
the  sum  of  $25,000  damages  upon  the  ground 
that  he  was  Injured  In  his  right  leg  while 
working  as  a  miner  in  its  coal  mine  about 
2  o'clock  p.  m.  on  August  13,  1914. 

Plaintiff's  version  of  his  Injury  (and  he  is 
the  only  witness  who  testified  concerning  it) 
is  that  he  was  at  work  as  a  coal  digger  In 
room  No.  6,  entry  No.  2,  of  the  defendant's 
mine  near  Wilton,  Ky.,  which  is  located  in 
Knox  county;  that  he  had  been  working 
in  that  mine  for  a  number  of  years,  and  had 
been  a  coal  miner  for  a  still  greater  number 
of  years,  but  had  been  working  in  that 
particular  room  since  the  preceding  April. 
When  he  began  to  work  in  the  room  the  face 
of  the  coal  therein  farthest  from  the  entry 
was  a  distance  of  about  100  feet,  and  he 
had  worked  back  the  face  of  the  coal  in 
that  room  about  75  feet  making  the  total 
distance  at  the  time  of  the  alleged  Injury 
about  175  feet  from  the  entry-  The  opening 
leading  from  the  entry  into  room  No.  6, 
where  plaintiff  was  at  work,  is  called  a 
"room  neck,"  and  at  the  point  where  it  left 


the  entry  going  into  room  No.  6  was  between 
8  and  10  feet  wide  and  about  4%  feet  high. 
This  "room  neck"  led  into  room  No.  6,  which 
is  about  70  feet  wide  and  about  4%  feet 
from  the  top  to  the  bottom.  There  was  a 
track  running  out  of  room  No.  6  through  the 
"room  neck"  to  the  entry  where  It  connected 
with  another  track  leading  out  of  the  mine. 
Upon  this  .track  small  cars  were  operated, 
and  plaintiff,  after  shooting  the  coal,  would 
load  the  cars  and  push  them  out  of  his  room 
over  the  track  and  onto  the  one  laid  in  the 
entry,  where  they  would  be  taken  charge 
of  by  others  and  carried  out  of  the  mine.  He 
says  that  upon  the  occasion  complained  of 
he  was  pushing  one  of  the  cars  which  he  had 
loaded,  when  just  as  his  car  was  turning  out 
of  the  "room  neck"  and  into  the  entry  (it 
being  curved  at  that  place)  a  piece  of  slate 
fell  from  the  top  of  the  "room  neck"  some 
few  feet  back  from  the  edge  of  the  entry  and 
fell  on  the  calf  of  his  right  leg,  and  his 
knee  was  pressed  against  the  floor  or  bot- 
tom, but  that  be  Immediately  removed  the 
slate  to  the  side  of  the  "room  neck,"  put 
his  coal  car  on  the  proper  track  in  the  en- 
try, and  went  back  to  his  work,  which  he 
continued  to  perform  for  the  rest  of  the  day 
and  for  succeeding  days  up  to  and  including 
the  20th  of  August  In  his  evidence  be  de- 
scribed the  piece  of  slate  as  being  about  3 
feet  long,  2  feet  wide,  and  upon  the  average 
of  about  an  Inch  thick,  but  in  telling  his 
physician  about  the  accident,  after  the  am- 
putation of  his  leg,  he  said  the  slate  "was 
a  very  small  piece,  something  like  to  his  two 
fists,  and  big  as  a  plate,"  which  testimony 
of  the  physician  Is  nowhere  denied  by  the 
plaintiff.  He  lived  some  2  or  2%  miles  from 
the  mine,  and  he  would  travel  this  distance 
both  morning  and  evening  by  walking.  He 
says  that  when  he  got  to  his  home  that  night 
he  discovered  that  there  was  a  small  bruised 
place  (no  abrasion)  on  the  back  of  the  calf 
of  his  leg  about  halfway  between  ths  knee 
and  ankle;  that  he  put  some  turpentine  on 
this,  and  It  soon  disappeared.  A  day  or  two 
after  the  supposed  accident  he  discovered 
just  below  his  right  knee  and  a  little  to 
the  left  of  the  center  "a  small  pimple,"  to 
which  he  applied  turpentine,  and  It  within 
a  short  while  disappeared.  A  day  or  two 
after  this  a  pimple  appeared  about  a  half 
inch  from  where  the  first  one  was,  which 
was  likewise  treated  with  turpentine,  but 
it  did  not  appear  to  yield  to  the  treatment 
as  did  the  first  one,  and  finally  developed 
into  what  the  plaintiff  describes  as  a  small 
boll  which  In  some  way  had  Its  top  or  sur- 
face removed.  By  the  22d  or  23d  of  August 
it  pained  the  plaintiff  to  such  an  extent  that 
his  wife,  over  his  protest,  sent  for  a  doctor. 
To  use  the  physician's  own  language,  he 
says: 

'I  found  him  in  bed  with  something  like  a 
boil  under  the  right  kneecap,  swollen  up  place 
like  an  ordinary  boil,  with  the  top  knocked  off, 
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and  around  the  sore  was  inflamed,  and  it  was 
oozing  oat  little  yellow  looking  matter,  and  the 
whole  knee  inflamed  from  it,  and  I  found  the 
temperature  104  at  that  time." 

The  physician  says  that  be  found  no  brais- 
es of  any  character  anywhere  on  plaintiffs 
leg,  nor  was  he  Informed  by  the  plaintiff  of 
any  accident  calculated  to  produce  the 
bruise.  The  treatment  given  by  this  physi- 
cian was  cauterizing  the  place,  applying  dis- 
infectant, and  poulticing  it  with  antiphlo- 
glstln. 

Some  days  after  this  another  physician 
was  called  In,  and  the  place,  or  some  part 
of  the  limb  near  by,  was  lanced,  with  the 
nope  of  arresting  blood  poison,  which  had 
developed.  This  being  unsuccessful,  he  was 
carried  to  the  hospital,  with  the  result  here- 
inbefore stated. 

Claiming  that  the  defendant  was  negli- 
gent In  failing  to  furnish  him  a  safe  place 
in  which  to  work,  and  in  failing  to  perform 
its  duty  to  prop  and  maintain  Its  mine  so  as 
to  be  reasonably  safe,  he  filed  this  suit  to 
recover  for  the  loss  of  his  limb,  alleging  that 
it  was  the  proximate  result  of  the  injuries 
which  he  sustained. 

The  answer  is  a  denial,  and  also  contains 
a  plea  of  contributory  negligence  and  one  of 
assumed  risk.  These  were  denied,  and  up- 
on the  Issues  thus  made  a  Jury  upon  the  trial 
of  the  case  returned  a  verdict  in  favor  of 
the  plaintiff  for  the  sum  of  $5,000,  upon 
which  judgment  was  rendered,  and  to  reverse 
which  this  appeal  is  prosecuted. 

[1]  Numerous  grounds  are  relied  on  for 
a  new  trial,  and  many  errors  are  urged  be- 
fore us,  some  of  which  we  are  not  at  liberty 
to  consider,  because  not  presented  in  the 
motion  for  a  new  trial,  and  others  are  not 
before  us  because  not  Included  In  the  bill  of 
exceptions  or  otherwise  made  a  part  of  the 
record.  Of  the  latter  class  are  the  errors 
as  to  the  remarks  of  counsel  for  plaintiff  in 
his  closing  argument  to  the  Jury,  and  the  ac- 
tion of  the  court  in  limiting  the  argument  to 
only  16  minutes.  Whatever  we  might  think 
of  these  matters,  they  are  not  open  to  dis- 
cussion for  the  reason  stated. 

One  of  the  grounds  urged  for  a  reversal 
la  that  the  verdict  is  not  sustained  by  suf- 
ficient evidence,  and  as  we  have  concluded 
that  this  Is  well  taken,  we  will  confine  what 
we  have  to  say  to  that  ground  alone. 

[2]  Three  things  ere  necessary  for  the 
plaintiff  to  establish  to  entitle  him  to  a  re- 
covery. They  are:  (1)  Negligence  on  behalf 
of  the  defendant;  (2)  the  happening  of  the 
accident  resulting  in  the  Injury  complained' 
of;  and  (3)  that  the  Injuries  sustained  are 
the  proximate  result  of  the  accident. 

Upon  the  first  essential  indicated  the 
testimony  shows  that  there  is  a  custom  pre- 
vailing in  defendant's  mine  requiring  each 
miner  to  observe  and  to  Inspect  the  condi- 
tion not  only  of  the  room  in  which  he  is  at 
work,  but  the  "room  neck"  where  he  has  to 
do  at  least  a  part  of  his  work,  being  that  of 


I  getting  the  coal  Into  the  entry,  and,  If  he 
discovers  any  loose  slate,  to  remove  it,  if 
within  his  power,  but,  If  not,  to  report  it  to 
the  mine  boss.  However,  by  this  custom  it 
is  not  intended  to  Impose  the  exclusive  duty 
of  Inspection  upon  the  miner;  for  it  Is 
shown  that  there  Is  a  mine  boss  or  inspector, 
and  an  assistant,  whose  duties  are  to  inspect 
the  condition  of  all  parts  of  the  mine  where 
miners  are  at  work.  The  proof  shows  con- 
clusively, even  by  the  testimony  of  the  plain- 
tiff, that  one  of  these  inspectors  visited  his 
room  daily,  and  it  is  shown  by  the  inspectors 
or  bosses  that  they  made  dally  inspections  of 
the  "room  neck"  to  plaintiff's  room,  as  well 
as  of  his  room,  and  that  in  no  event  did  they 
allow  more  than  one  day  to  pass  without 
such  Inspection.  There  Is  nothing  to  show 
that  plaintiff  at  any  time  discovered  or  re- 
ported any  loose  slate  to  the  mine  boss  or 
foreman,  and  so  far  as  the  evidence  shows 
the  piece  of  slate  of  which  complaint  is  made 
is  the  first  and  only  one  that  ever  fell  from 
the  "room  neck." 

With  the  testimony  in  this  condition,  It  Is 
extremely  doubtful  If  any  negligence  19  laid 
at  the  door  of  defendant,  but  without  deter- 
mining it  we  will  pass  to  the  consideration  of 
the  second  enumerated  essential  entitling 
plaintiff  to  recover. 

It  la  admitted  by  the  plaintiff  that  it  was 
his  duty  if  he  discovered  any  loose  slate  or 
any  fallen  slate  to  make  report  of  it  so  that 
in  the  first  instance  the  dangerous  condition 
might  be  remedied,  and  in  the  second  in- 
stance so  that  fallen  slate  might  be  removed 
by  those  employed  for  that  purpose,  who,  as 
we  gather  from  the  record,  are  known  as 
"glnmen."  There  is  absolutely  no  testimony 
that  any  report  of  any  character  was  made 
to  any  of  the  officers  of  the  defendant  of  the 
occurrence  of  which  plaintiff  complains. 
After  the  -  alleged  injury  he  continued  to 
work,  and  had  conversations  concerning  the 
boil  with  a  number  of  his  associates  at  the 
mine,  and  in  each  instance  he  complained  of 
nothing  except  that  he  had  a  boil,  and  stated 
to  the  witnesses  at  the  time  that  he  was  sub- 
ject to  such  eruptions,'  which  he  compared  to 
that  of  poison  oak.  There  were  numerous 
conversations  of  this  character  before  plain- 
tiff ceased  to  work,  and  they  continued  with 
others  who  visited  him  at  his  house  before 
he  was  taken  to  the  hospital. 

Three  physicians  waited  upon  plaintiff,  two 
before  he  went  to  the  hospital,  and  the  one 
In  charge  of  it  To  none  of  these  physicians 
did  he  disclose  the  fact  of  the  accident,  al- 
though they  were  anxious  to  find  out  a  his- 
tory of  his  case  so  that  they  might  correctly 
diagnose  it  and  thereby  properly  treat  it 
The  evidence  is  positive  that  he  told  one  of 
these  physicians  at  least,  when  asked  the 
direct  question,  that  he  had  suffered  no 
bruises  of  any  character.  The  first  time  he 
ever  made  claim  to  having  sustained  the  in- 
jury was  after  his  limb  was  amputated  and 
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he  was  well  on  the  way  to  recovery.  The 
only  explanation  he  gives  for  this  most  un- 
natural conduct  and  greatly  suspicious  si- 
lence is  that  his  wife  was  nervous  and  he  was 
afraid  it  would  excite  her.  If  it  should  be 
said  that  he  was  justified  In  concealing  the 
fact  of  the  accident  at  first  because  of  the 
apparent  slightness  of  the  injury,  this  rea- 
son did  not  obtain  when  he  was  being  inter- 
rogated about  It  by  his  physicians,  and  his 
excuse  for  not  doing  so  then  does  not  appeal 
to  us  as  being  sufficient. 

It  is  shown  by  the  physicians,  whose  testi- 
mony upon  the  point,  as  well  as  their  rea- 
sons, are  unnecessary  to  here  relate,  that 
the  blood  poison  such  as  they  found  and 
treated  could  scarcely  be  produced  from  an 
Injury  such  as  the  plaintiff  describes  and  re- 
lies on  in  this  case.  This  is  the  unanimous 
testimony  of  all  the  physicians  who  testi- 
fied In  the  case,  each  of  whom  appears  as  a 
witness  for  the  defendant  (but  not  in  its  em- 
ploy), the  plaintiff  contenting  himself  with 
relying  upon  his  testimony  alone,  having  clos- 
ed his  case  when  he  finished  testifying.  This 
latter  circumstance  is  not  to  be  passed  with- 
out notice ;  for,  if  it  be  a  fact  that  the  blood 
poison  resulting  in  the  amputation  of  plain- 
tiff's leg  could  be  shown  to  have  been  the 
proximate  result  of  the  alleged  Injury,  he 
most  certainly  could  have  found  a  physician 
by  whom  he  could  have  established  that  fact 
Furthermore,  If  the  slate  had  fallen  as  he 
describes,  and  which  he  says  he  placed  in 
the  side  of  the  "room  neck,"  there  certainly 
could  have  been  found  some  of  the  "gin- 
men,"  or  persons  whose  duty  it  was  to  re- 
move It,  by  whom  he  could  have  shown  that 
It  was  there.  Coupled  with  these  almost 
convincing  circumstances  refuting  plaintiff's 
contention  as  to  the  occurrence  complained 
of,  we  have  the  testimony  of  the  physician 
stating  that  plaintiff  denied  any  such  oc- 
currence, and  which  conversation  is  not  de- 
nied by  plaintiff  anywhere  in  the  record. 
He  does  say,  however,  that  if  he  made  any 
such  statement,  he  does  not  remember  It 

It  is  furthermore  shown  that  after  the 
happening  of  the  accident  as  plaintiff  de- 
scribes, in  the  continuation  of  his  work  he 
would  have  to  get  upon  his  knees  in  order  to 
bore  into  the  face  of  the  coal  to  create  an 
opening  for  the  blasting  powder,  by  means 
of  which  the  mining  operation  was  done.  It 
is  shown  by  the  testimony  that  the  bottom  of 
the  mine  at  such  place,  being  near  the  face 
of  the  coal,  Is  more  or  less  damp,  and  this 
would  cause  his  pantaloons  at  the  knees  to 
become  wet,  and  might  create  such  condi- 
tions as  would  produce  the  pimples  which 
he  describes.  None  of  the  physicians  found 
any  evidences  of  any  bruise,  although  they 
each  made  a  thorough  examination  of  the 
parts. 

[3, 4]  It  is  a  rule  of  this  court  not  to  dis- 
turb verdicts  of  a  jury  returned  under  prop- 
er instructions  unless  they  are  flagrantly 
against  the  weight  of  the  evidence.  This  rule 


prevails,  although  the  verdict  Is  against  the 
preponderance  of  the  evidence.  L.  &  N.  R. 
R.  Co.  v.  Adams,  148  Ky.  513,  147  S.  W.  384. 
But  when  an  issue  of  fact  essential  to  the 
litigant's  claim  is  found  by  the  jury  con- 
trary to  the  great  weight  of  the  evidence, 
and  flagrantly  against  it,  it  is  not  only  the 
right,  but  the  duty,  of  this  court  to  reverse 
such  finding.  The  evidence  which  will  en- 
title this  court  to  so  hold  need  not  be  direct 
testimony,  but  it  has  a  right  to  look  to  and 
weigh  the  circumstances  in  determining  the 
weight  to  be  given  to  the  testimony  as  a 
whole.  Many  times  the  circumstances  may 
be  of  such  a  nature  as  to  be  more  convincing 
than  direct  testimony  itself. 

Upon  the  crucial  point  as  to  the  happening 
of  the  accident  in  this  case,  the  direct  testi- 
mony is  that  given  by  the  plaintiff  alone  in 
support  of  his  claim.  If  we  were  to  endeav- 
or to  weigh  the  testimony  with  the  exactness 
of  an  apothecary's  scale,  we  might  say  that 
his  testimony  on  this  point  is  fully  offset  by 
the  statements  which  he  made  to  his  physi- 
cians, particularly  to  that  one  to  whom  he 
denied  that  he  had  sustained  any  bruises  of 
any  character. 

[S,  6]  When  we  look  at  the  other  circum- 
stances which  we  have  enumerated,  and 
which  we  will  not  now  repeat,  the  conclusion 
Is  almost  irresistible  that  this  supposed  ac- 
cident was  thought  of  for  the  first  time  after 
the  serious  consequences  developed.  Wheth- 
er so  or  not  we  are  convinced  that  if  we 
are  ever  authorized  to  set  aside  the  verdict 
of  a  jury  as  being  flagrantly  against  the  evi- 
dence, this  case  furnishes  an  illustration  for 
the  exercise  of  such  authority.  That  we  are 
so  authorized  under  subsection  6  of  section  340 
of  the  Civil  Code  of  Practice  is  abundantly 
established,  as  is  shown  by  the  following 
cases:  I.  C.  R.  Co.  v.  Long,  128  S.  W.  890; 
s.  c,  146  Ky.  170,  142  S.  W.  212;  Continental 
Ins.  Co.  v.  Hargrove,  131  Ky.  837,  116  S.  W. 
256;  C.  &  O.  R.  R.  Co.  v.  Johnson,  151  Ky. 
809,  152  S.  W.  962  ;  0.,  N.  O.  &  T.  P.  Ry. 
Co.  v.  Martin,  154  Ky.  348,  157  S.  W.  710; 
Wickliffe  Mfg.  Co.  v.  Wilson,  169  Ky.  468, 
184  S.  W.  386.  A  rehearsal  of  the  facts  of 
each  of  those  cases  for  the  purpose  of  com- 
parison with  the  facts  of  this  case  would 
render  this  opinion  too  long,  and  would  be 
of  no  service  to  the  parties  or  to  the  pro- 
fession. It  is  sufficient  to  say  that  in  at 
least  some  of  them,  if  not  all,  the  testi- 
mony In  favor  of  the  appellee  was  equally 
as  strong  as  is  that  for  the  plaintiff  in  this 
case,  and  we  then  held  that  conditions  were 
presented  calling  for  the  application  of  the 
matters  set  forth  in  subsection  6,  supra,  au- 
thorizing the  granting  of  a  new  trial. 

While  we  mentioned  at  the  beginning  of 
this  subdivision  of  the  opinion  only  the  sec- 
ond essential  enumerated  herein,  what  we 
have  said  applies  with  equal  force  to  the 
third  one,  inasmuch  as  it  is  almost  conclu- 
sively shown  by  the  testimony  of  the  physl- 
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clans  who  testified  In  the  case  that  the  blood 
poison  resulting  In  the  amputation  of  plain- 
tiff's leg  was  not  produced  by  the  character 
of  injury  which  he  described,  and  the  ver- 
dict of  the  Jury  upon  this  point  we  also  find 
to  be  flagrantly  against  the  evidence. 

For  the  reasons  Indicated,  the  judgment  is 
reversed,  with  directions  to  proceed  in  ac- 
cordance with  this  opinion. 


CRUTCHER  v.  HILL. 
(Court  of  Appeals  of  Kentucky.   Feb.  6,  1917.) 

1.  Ejectment  «$=>93  —  Verdict  —  Sufficien- 
cy of  Evidence. 

In  ejectment  for  a  strip  of  land  between 
adjoining  tracts,  evidence  held  to  sustain  the 
verdietfor  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Dec.  Dig.  <8=»98J 

2.  Boundaries  <8=>52(3)  —  Conclusiveness 
—Parties. 

Plaintiff  in  ejectment  for  land  between  ad- 
joining tracts  of  parties  could  not  have  been 
bound  by  report  of  commissioners  to  make  divi- 
sion of  the  lands  of  defendant's  deceased  father 
allotting  the  adjoining  tract  to  defendant,  where 
he  was  not  a  party  to  the  division  suit,  and  was 
not  present  when  the  line  was  ran  or  fixed  by 
the  commissioners. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  »  262,  263;  Dec.  Dig.  «=»52(3).] 

3.  Adverse  Possession  <8=27  —  Sufficiency 
of  Evidence. 

In  ejectment  for  a  strip  of  land  lying  be- 
tween adjoining  tracts  of  the  parties,  evidence 
held  to  show  plaintiff's  actual  adverse  possession 
of  it,  arising  from  his  inclosure  by  fence  and 
his  yearly  cultivation  of  it  for  more  than  21 
years. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  121,  122,  652,  664,  684; 
Dec.  Dig.  «=»27.] 

4.  Ejectment  o^»10— Title— Agreed  Line- 
Acquiescence— Recovery. 

Where  plaintiff  and  defendant's  father 
agreed  upon  a  boundary  line  and  a  fence  was 
built,  which  was  recognized  and  acquiesced  in 
by  both  parties,  and  by  defendant,  for  such  time 
as  permitted  plaintiff  to  have  and  hold  adverse 
possession  of  the  land  in  controversy  to  the 
fence  for  the  statutory  period  of  15  years  before 
defendant's  entry,  plaintiff  had  such  a  posses- 
sory right  and  title  as  entitled  him  to  sue  for 
and  recover  the  land. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  {{  30-41;  Dec.  Dig.  «=»10.] 

Appeal  from  Circuit  Court,  McCracken 
County. 

Ejectment  by  J.  R.  Hill  against  W.  P. 
Crutcher.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Berry  &  Grassham,  of  Paducah,  for  appel- 
lant W.  M.  Oliver,  of  Jfaducah,  for  appel- 
lee. 

SETTLE,  O.  J.  In  this  action  of  eject- 
ment brought  by  the  appellee,  J.  R.  Hill,  in 
the  court  below  against  the  appellant  W.  P. 
Crutcher,  the  trial  resulted  in  a  verdict  de- 
claring the  former  the  owner  of  the  parcel 


of  land  sued  for,  described  in  the  petition 
as  being  from  30  to  60  feet  in  width  and 
about  150  poles  in  length.  From  the  judg- 
ment entered  upon  that  verdict  Crutcher  has 
appealed.  Three  grounds  are  urged  by  the 
appellant  for  the  reversal  of  the  Judgment 
-viz.:  First,  that  the  trial  court  erred  in  re- 
fusing the  peremptory  instruction  asked  by 
appellant  directing  the  jury  to  return  a  ver- 
dict in  his  behalf ;  second,  that  the  court  er- 
red in  giving  to  the  jury  instructions  1  and 
2  as  the  law  of  the  case ;  third,  that  the  ver- 
dict is  contrary  to  law  and  is  not  sustained 
by  sufficient  evidence.  The  appellant  failed 
to  assert  title  in  himself  to  the  land  in  con- 
troversy, and  by  an  agreed  order  entered  at 
his  instance,  controverted  of  record  the  aver- 
ments of  appellee's  petition  as  amended, 
which  constituted  only  a  denial  of  the  let- 
ter's title  to  the  land.  The  only  evidence 
heard  on  the  trial  was  furnished  by  witness- 
es in  behalf  of  the  appellee.  No  evidence 
whatever  was  offered  by  the  appellant. 

[1,2]  It  appears  from  the  evidence  that  ap- 
pellant and  appellee  owned  adjoining  tracts 
of  land,  that  of  appellant  lying  on  the  east 
of  that  of  appellee.  Appellee's  land  was  in- 
herited from  his  father,  and  that  of  appel- 
lant was  acquired,  in  part  by  inheritance 
from  his  father,  and,  in  part  by  purchase. 
The  land  in  controversy  is  a  strip  from  30 
to  50  feet  in  width  and  about  150  poles  in 
length,  connecting  their  lands.  The  original 
line  between  the  respective  tracts,  as  claim- 
ed by  appellee,  Is  the  east  line  of  the  strip 
in  controversy,  while  the  line,  as  claimed  by 
appellant,  is  Its  west  line.  According  to  the 
testimony  of  appellee  and  a  majority  of  the 
eight  witnesses  Introduced  in  his  behalf,  the 
original  line  between  the  Hill  and  Crutcher 
lands  Is  as  claimed  by  appellee;  and  appel- 
lee and  practically  the  entire  eight  witnesses 
testified  that  the  strip  of  land  in  controversy 
has  been  In  the  actual  adverse  possession  of 
appellee  to  the  line  as  claimed  by  him  since 
1802.  He  and  they  also  testified  that  the 
land  now  owned  by  the  appellant  was,  In 
1892,  and  for  many  years  prior  thereto,  own- 
ed by  appellant's  father,  J.  B.  Crutcher,  and 
that  in  that  year  the  line,  as  now  contended 
for  by  appellee,  was  by  agreement  between 
him  and  J.  B.  Crutcher  recognized  an  estab- 
lished as  the  dividing  line  of  their  respective 
lands,  at  which  time  a  fence  was  erected 
thereon,  one  half  thereof  by  appellant's  fa- 
ther and  the  remaining  half  by  appellee, 
which  fence  is  still  standing;  that  appellee 
was  then  in  possession  of  the  strip  of  land 
in  controversy,  and  has  since  continuously 
been  in  the  actual  adverse  possession  there- 
of, and  had  the  greater  part  of  It  in  cultiva- 
tion year  by  year,  until  1913,  when  the  ap- 
pellant erected  on  appellee's  land  a  wire 
fence  30  or  more  feet  from  the  old  fence  and 
about  400  yards,  in  length,  and  thereupon 
took  possession  of  the  strip  in  controversy, 
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which  led  to  the  Institution  by  appellee  of 
this  action  for  its  recovery. 

It  further  appears  from  the  evidence  that 
appellant,  after  his  acquisition  of  the  land 
adjoining  appellee's,  recognized  the  old  fence 
as  the  dividing  line  between  their  lands  un- 
til he  erected  the  wire  fence.  Appellant's" 
only  excuse  for  erecting  the  wire  fence  on 
appellee's  land  is  that  it  was  placed  on  a  line 
claimed  by  him  to  have  been  established  by 
commissioners,  who  acted  by  appointment  of 
the  court  in  making  a  division  of  the  lands 
of  J.  B.  Crutcher,  deceased,  by  which  report 
he  was  allotted  the  land  adjoining  that  of 
appellee.  Appellant  produced  on  the  trial 
the  commissioners'  report,  which  he  attempt- 
ed to  have  identified  by  one  of  appellee's  wit- 
nesses on  the  cross-examination  of  the  latter, 
but  it  does  not  appear  from  the  record  that 
the  commissioners'  report  was  introduced  In 
evidence*  Hence  we  are  unable  to  say 
whether  it  established  the  line  as  claimed  by 
appellant,  but  if  it  had  been  shown  to  have 
done  so,  appellee  would  not  have  been  bound 
by  the  report  as  he  was  not  a  party  to  the 
suit  for  the  division  of  the  Crutcher  lands 
and  was  not  present  when  the  line  in  ques- 
tion was  run  or  fixed  by  the  commissioners. 
Moreover,  they  had  not  the  power,  without 
the  consent  of  appellee,  to  change  the  line 
from  where  it  has  been  established  by  agree- 
ment between  J.  B.  Crutcher,  deceased,  and 
appellee. 

[3]  It  is  manifest  from  the  evidence,  which 
appellant  made  no  attempt  to  contradict,  that 
his  complaint  of  the  refusal  of  the  trial 
court  to  give  the  peremptory  Instruction  di- 
recting a  verdict  in  bis  behalf  is  unsupported 
by  anything  appearing  in  the  record,  and 
equally  manifest  that  his  further  complaint 
that  the  verdict  is  contrary  to  law  and  not 
sustained  by  sufficient  evidence,  is  wholly 
without  merit.  Any  other  verdict  than  that 
returned  by  the  Jury  would  have  been  unau- 
thorized by  the  evidence.  Indeed,  there  was 
such  a  conclusive  showing  of  appellee's  ac- 
tual, adverse  possession  of  the  land,  arising 
from  Its  lnclosure  by  the  old  fence  and  his 
yearly  cultivation  of  It  for  15,  in  fact,  more 
than  21,  years,  as  made  the  statute  of  limita- 
tions a  complete  bar  to  any  right  of  entry 
on  the  part  of  appellant  ■ 

[4]  If  the  evidence  had  definitely  shown  a 
bona  fide  dispute  between  appellee  and  J.  B. 
Crutcher,  appellant's  father,  as  to  the  truo 
location  of  the  line  of  division  between  their 
lands,  resulting  in  the  parol  agreement  estao- 
lishlng  it  where  they  erected  the  old  fence, 
their  subsequent  acquiescence  in  the  agreed 
line  for  a  considerable  time,  though  it  had 
been  short  of  15  years,  would  have  made  the 
agreement  valid  and  binding  upon  them  and 
their  successors  in  title.  But  as  the  evidence 
does  not  show  such  dispute  at  the  time  of  or 
previous  to  the  fixing  of  the  agreed  line  by 
appellee  and  J.  B.  Crutcher,  nevertheless, 


the  fact  that  the  agreement  is  clearly  estab- 
lished by  the  evidence,  that  the  fence  was 
built  in  pursuance  of  the  agreement,  and  that 
the  fence  was  recognized  and  acquiesced  In 
by  both  parties  and  also  by  the  appellant  aft- 
er the  death  of  his  father  sucu  length  of 
time  as  permitted  appellee  to  have  and  hold 
the  actual  adverse  possession  of  the  land  in 
controversy  to  the  old  fence  erected  by  him- 
self and  J.  B.  Crutcher  on  the  agreed  line, 
for  the  statutory  period  of  15  years  before 
the  entry  of  appellant  upon  the  land,  gave  ap- 
pellee such  a  possessory  right  and  title  there- 
to as  tolled  such  right  of  entry  upon  the 
part  of  appellant,  and  entitled  appellee  to 
sue  for  and  recover  the  land,  as  was  done  in 
the  Instant  case.  Garvin,  etc.,  v.  Threlkeld, 
173  Ky.  262,  190  S.  W.  1092. 

Our  examination  of  the  two  instructions 
that  were  given  by  the  court  convinces  as 
that  they  fairly  and  fully  presented  to  the 
jury  all  the  law  applicable  to  the  Issues  of 
fact  raised  by  the  pleadings  and  proof. 

Judgment  affirmed. 


KIMMEL  t.  BERRESHBIM  et  aL 

(Court  of  Appeals  of  Kentucky.  Feb.  8,  1017.) 

Gifts  <8=>49(2)— Burden  of  Proof— Feeble- 
ness and  Confidential  Relation. 
Evidence  in  suit  by  residuary  devisees  to  set 
aside  testatrix's  deed  of  gift  to  defendant  held 
to  satisfy  the  burden  placed  on  him,  by  testa- 
trix being  enfeebled  by  sickness  and  old  age, 
and,  the  relation  between  her  and  him  being  one 
of  special  trust  and  confidence,  of  showing,  by 
clear,  convincing,  and  satisfactory  evidence, 
that  the'  gift  was  her  voluntary  and  intelligent 
act. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  i  98;  Dec  Dig.  «=>49(2).] 

Appeal  from  Circuit  Court,  Jefferson 
County,  Chancery  Branch,  Second  Division. 

Action  by  J.  P.  A.  Berreshelm  and  others 
against  Joseph  J.  KlmmeL  Frpm  an  adverse 
judgment,  defendant  appeals.  Reversed  and 
remanded,  with  directions. 

J.  M.  Chilton,  of  Louisville,  for  appellant. 
Isaac  Sherman,  of  Louisville,  for  appellee 
Berreshelm.  Oscar  O.  Bader,  of  Louisville, 
for  appellee  Kentucky  Title  Sav.  Bank  Ac 
Trust  Co. 

CLARKE,  J.  This  is  an  action  on  the 
part  of  the  residuary  devisees  under  the  will 
of  Elizabeth  Slebert  to  recover  from  the  ap- 
pellant a  house  and  lot  on  Shelby  street,  in 
Louisville,  Ky.,  conveyed  to  him  by  deed  of 
Elizabeth  Slebert,  on  July  3,  1913,  and  re- 
corded two  days  thereafter.  It  is  charged 
that  the  property  was  a  gift,  procured  by 
fraud  and  undue  influence.  Mrs.  Slebert 
was  a  member  of  the  Catholic  Church,  and 
had  lived  for  many  years  in  the  property  in 
question,  and  for  many  years  had  transact- 
ed all  of  her  banking  business  with  the  Ken- 
tucky Title,  Savings  Bank  &  Trust  Company, 
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and  had  Invested  her  savings  in  the  securi- 
ties of  that  institution.  About  10  years  pre- 
vious to  her  death,  she  met  the  appellant, 
Kimmel,  who  was  an  employe  of  the  above- 
mentioned  trust  company.  This  acquaint- 
anceship ripened  into  a  great  friendship  up- 
on her  part  She  always  called  upon  him 
to  transact  her  business  with  the  trust  com- 
pany, and  .for  several  years  before  her  death, 
he  would,  from  time  to  time,  at  her  request, 
visit  her  at  her  home,  and  later  at  the 
hospital,  for  the  purpose  of  assisting  her  in 
the  transaction  of  her  business  at  the  trust 
company.  He  also  paid  her  taxes  for  her, 
upon  one  occasion  at  least,  and  possibly  at- 
tended to  some  other  similar  matters  for 
her.  She  seemed  to  have  unbounded  con- 
fidence in  him,  and  asked  and  accepted  his 
advice  in  the  investment  of  her  surplus 
funds.  Her  exact  age  is  not  shown,  some  of 
the  witnesses  testifying  that  she  appeared  to 
be  in  the  60's,  others,  that  she  was  past  70, 
one  witness  fixing  her  age  at  about  75.  She 
had  no  family  in  this  country,  her  relatives 
all  being  in  Germany,  and  she  was  alone 
in  the  world.  In  1911  she  executed  a  will, 
in  which  she  provided  for  the  payment  of 
$300  to  her  pastor,  for  masses  for  the  repose 
of  her  soul,  made  bequests  of  $300  to  each 
of  several  of  her  relatives  in  Germany,  giv- 
ing the  remainder  of  her  estate  to  the  ap- 
pellee J.  P.  A.  Berresheim,  or  his  successor, 
as  pastor  and  for  the  use  and  benefit  of  the 
church  of  which  she  was  a  member.  In  the 
summer  of  1912,  she  became  almost  totally 
blind,  from  cataracts,  and  was  taken  to  St. 
Anthony's  Hospital,  and  the  cataracts  re- 
moved from  her  eyes  by  an  operation,  after 
which  she  returned  to  her  property  on  Shel- 
by street,  where  she  continued  to  reside  un- 
til February,  1913,  when  she  had  an  attack 
of  pneumonia,  and  was  again  removed  to 
St.  Anthony's  Hospital,  where  she  remained 
until  her  death,  November  23,  1913.  While 
she  was  in  the  hospital,  a  Mrs.  Katie  Hussey 
instituted  suit  against  Mrs.  Siebert  for  some- 
thing like  $1,800,  for  services  which  she 
claimed  to  have  performed  for  Mrs.  Siebert, 
In  nursing  and  attention  for  several  years, 
under  the  promise  that  she  would  be  paid 
therefor  by  Mrs.  Siebert,  in  her  will,  which 
she  had  learned  was  not  done.  Mrs.  Siebert 
denied  the  performance  of  the  services  and 
the  promise  of  compensation,  and  employed 
counsel  to  defend  the  suit.  This  action  was 
pending  at  the  time  the  deed  complained  of 
was  made,  and  it  was  compromised,  some 
time  after  Mrs.  Siebert's  death,  by  her  ex- 
ecutor, upon  the  advice  of  the  residuary 
legatee,  but  upon  what  terms  is  not  shown. 

The  property  was  conveyed  to  appellant 
without  valuable  consideration,  and  as  a 
gift.  The  circumstances,  as  related  by  him, 
are  -that  she  sent  for  him,  while  she  was 
living  at  the  hospital,  and  told  him  that  she 
wanted  to  change  her  will  in  such  way  as  to 
give  him  $2,000,  for  the  many  kindnesses  he 
had  shown  her,  and  that  she  requested  him 


to  send  a  lawyer  to  prepare  the  necessary 
testamentary  paper;  that  he  did  not  do  so, 
owing  to  the  absence  from  the  city  of  the 
trust  company's  attorney,  and  that,  in  about 
a  month,  she  again  sent  for  him  and  asked 
why  he  had  not  sent  the  lawyer,  and  then 
told  him  that  she  had  changed  her  mind, 
having  concluded  that  the  better  course- 
would  be  to  make  him  a  deed,  in  her  lifetime, 
to  the  Shelby  street  property,  as  he  might 
hare  trouble  If  she  left  him  money  by  her 
will,  and  she  did  not  want  him  to  have  any 
trouble;  that  she  then  requested  him  to  have 
the  deed,  prepared  and  brought  to  her  for 
execution;  that  he  thereupon  had  the  at- 
torney for  the  trust  company  prepare  the 
deed,  and  that  he  and  a  Mr.  Henry  W. 
Stockhoff,  a  notary  public  and  employe  of 
the  trust  company,  went  to  the  hospital, 
where  the  deed  was  executed  by  Mrs.  Sie- 
bert, before  Mr.  Stockhoff,  and  during  the 
absence  of  appellant  from  the  room. 

Mr.  Stockhoff  testified  that  he  went  with 
the  defendant  to  the  hospital,  explained  to 
Mrs.  Siebert  the  reason  for  his  call,  and 
also  explained  to  her  the  deed;  that  she 
told  him— 

"that  she  was  a  friend  of  Mr.  Kimmel's  and 
Mr.  Kimmel's  family;  that  Mr.  Kimmel  had 
done  so  much  for  her  when  she  was  in  the 
bank,  Mr.  Kimmel  had  done  a  good  many  little 
favors  for  her,  and  had  never  charged  her 
anything,  she  said  she  had  no  relatives,  and 
she  had  some  money — she  had  this  piece  of  prop- 
erty, and  she  was  going  to  give  the  money  to 
the  Infirmary,  and  she  wanted  to  deed  Mr. 
Kimmel  this  piece  of  property.  She  says:  'I 
want  to  give  it  to  Mr.  Kimmel,  and  if  I  make 
a  will  and  give  it  to  him  there  may  be  a  squab- 
ble over  it,  and  if  I  deed  it  to  him,  that  will 
be  the  end  of  it.'  We  sat  there  and  talked  n  few 
minutes,  and  finally  we  departed  for  home." 

He  says  that  Mr.  Kimmel,  at  the  time 
of  the  conversation,  stepped  behind  a  screen 
and  presumably  went  into  the  hall. 

While  Mrs.  Siebert  was  at  the  hospital, 
after  she  recovered  from  the  attack  of 
pneumonia,  she  was  not  there  for  treatment, 
but  was  making  her  home  there.  She  was 
up  and  about  every  day,  conversing  with  the 
patients  and  attendants,  although  she  seems 
to  have  left  the  hospital  but  once,  when  she 
went  with  Sister  Cyrella  to  the  trust  com- 
pany for  the  purpose  of  getting  $100,  which 
she  gave  toward  the  building  of  the  chapel 
at  the  hospital.  Just  two  days  before  her 
death  she  added  a  codicil  to  her  will,  by 
which  she  gave  $200  to  the  hospital,  to  be 
used  In  the  purchase  of  vestments. 

As  to  the  condition  of  decedent's  mind, 
five  witnesses  testified  for  appellee.  Rev. 
Berresheim,  Mrs.  Katie  Hussey,  Dr.  H.  L. 
Kapp,  Dr.  B.  J.  Lammers,  and  Sister  Cyrella. 
They  say  she  was  quite  old  and  feeble  phys- 
ically, and  was  continuously  changing  her 
mind;  that  she  wan  an  ignorant  old  woman, 
who  had  acquired  her  estate  by  the  very 
closest  and  most  pitiable  economy.  On  the- 
other  hand,  there  is  the  testimony  of  Mr. 
Kimmel,  Mr.  Stockhoff,  Dr.  Dyer,  Mrs.  Fish- 
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er,  Dr. '  Hume,  and  Dr.' '  Fallis.  These  wit- 
nesses state  tbat  Mrs.  Siebert  was  intelli- 
gent, had  a  normal  mind,  and  was  capable 
of  making  the  gift  complained  of. 

There  is  no  evidence  that  Mr.  Kimmel 
ever  went  about  Mrs.  Siebert  or  where  she 
was,  except  when  she  sent  for  him,  or  that 
he  practiced  any  fraud  oi  undue  influence 
upon  her,  in  order  to  procure  the  deed.  Upon 
the  other  hand,  it  is  shown,  from  the  depo- 
sition of  Mr.  Kimmel,  taken  by  appellees, 
that  the  gift  was  unsolicited  by  him;  that  it 
was  entirely  voluntary  upon  the  part  of 
decedent,  and  upon  her  insistence,  which  is 
not  contradicted  by  either  testimony  or  cir- 
cumstance, but  which  is  corroborated  by  the 
testimony  of  Mr.  Stockhoff,  and  by  the  tes- 
timony of  Sister  Cyrella  that  decedent  told 
her,  before  she  made  the  deed,  that  she  was 
going  to  convey  the  property  to  appellant, 
and  informed  her,  after  the  deed  had  been 
made,  that  she  had  done  so,  and  by  the  cir- 
cumstance that,  after  the  deed  was  made, 
appellant  collected  the  rents,  and  decedent 
never,  at  any  time,  complained  of  having 
made  the  deed,  or  expressed  a  desire  to  re- 
voke It,  and  that  at  the  time  she  was  at  the 
hospital  she  knew  what  she  was  doing,  and 
was  capable  of  Intelligently  disposing  of  her 
property,  Is  further  attested  by  the  fact  that, 
shortly  before  she  made  the  deed  to  appel- 
lant, she  made  a  gift  of  $100  to  the  hospital 
for  a  chapel,  and  that  shortly  before  her 
death,  and  after  the  execution  of  the  deed, 
she  executed  a  codicil  to  her  will,  which  is 
not  attacked,  and  Sister  Cyrella  testifies  that 
decedent  knew  perfectly  what  she  was  doing, 
and  was  competent  to  do  both  of  these  things. 

As  stated  by  the  chancellor  In  his  opinion, 
the  law  of  the  case  is  epitomized  in  vol.  20 
of  Cyc.  pp.  1217,  1219,  as  follows: 

"The  rule  is  well  recognized  that  a  gift  pro- 
cured through  means  of  fraud,  duress,  or  undue 
influence  brought  to  bear  upon  the  donor  is 
void.  The  above  rule  is  particularly  applicable 
where  confidential  relations  exist,  as  between 
parent  and  child,  guardian  and  ward,  a'ttorney 
and  client,  principal  and  agent,  patient  and 
physician,  and  in  such  cases  the  law  not  only 
watches  over  the  transaction  of  the  parties 
with  great  and  jealous  scrutiny,  but  it  often  de- 
clares such  transactions  absolutely  void,  where, 
between  other  parties,  they  would  be  open  to  no 
exceptions.  However,  advice  or  even  persuasion 
to  make  a  particular  gift  is  not  per  se  fraudu- 
lent; there  must  be  something  more,  something 
that  amounts  to  imposition,  a  species  of  moral 
constraint  that  takes  away  the  free  agency  of 
the  donor,  and  substitutes  therefor  the  will  of  the 
donee,  •  •  •  before  such  transaction  will  be 
set  aside. 

"In  the  absence  of  evidence  raising  a  suspi- 
cion of  fraud  or  undue  influence  on  the  part  of 
the  donee,  the  fairness  of  a  gift  will  be  presum- 
ed, and  the  burden  is  on  the  one  attacking  the 
validity  of  the  gift  on  that  ground  to  show 
clearly  that  it  was  not  the  voluntary  act  of  the 
donor.  But  where  the  circumstances  are  such 
as  to  raise  a  suspicion  of  fraud  or  undue  influ- 
ence, as  where  one  of  the  parties  is  enfeebled 
by  sickness  or  old  age,  and  tiic  relation  between 
the  parties  is  one  of  special  trust  and  confidence, 
the  burden  is  upon  the  donee  to  show,  by  clear, 


convincing,  and  satisfactory  evidence,  that  the 
gift  was  the  voluntary  and  intelligent  act  of  the 
donor." 

As  said  by  the  chancellor,  this  court  lias 
repeated  the  rule  quoted  above  time  and 
again.  Smith  v.  Snowden,  96  Ky.  32,  27  S. 
W.  855,  16  Ky.  Law  Hep.  353;  Wilson  v. 
Winsor,  71  S.  W,  495,  24  Ky.  Law  Sep.  1343 ; 
Highland  v.  Highland,  73  S.  W.  791,  24  Ky. 
Law  Rep.  2242;  Koger  v.  Koger,  92  S.  W. 
961,  29  Ky.  Law  Rep.  235;  Hoeb  v.  Mascbin- 
ot,  140  Ky.  330,  131  S.  W.  23.  And  these 
cases  are  referred  to  with  approval  in  Shack- 
lette  v.  Goodall,  151  Ky.  20,  151  S.  W.  23. 
the  court,  in  the  latter  case,  however,  in- 
dicating that  an  exception  might  be  made, 
as  in  the  present  case,  where  the  grantor  is 
dead,  and  the  suit  is  brought  by  others. 

Although  decedent  was  enfeebled  by  sick- 
ness and  old  age,  and  the  relation  between 
her  and  appellant  may  have  been  one  of 
special  trust  and  confidence,  such  as  to  place 
upon  him  the  burden  of  showing  by  clear, 
convincing,  and  satisfactory  evidence  tbat 
the  gift  to  him  was  the  voluntary  and  in- 
telligent act  of  the  decedent,  our  reading  of 
the  evidence  convinces  us  that  he  has  met 
this  test,  and  that  the  deed  should  have  been 
upheld. 

The  chancellor  attaches  some  Importance 
to  the  fact  that,  after  Mrs.  Siebert  had  sig- 
nified to  Kimmel  an  intention  to  make  a 
gift  to  him,  before  accepting  same  be  asked 
the  advice  of  two  of  the  officers  of  the  trust 
company  as  to  the  advisability  of  his  accept- 
ing the  gift ;  the  chancellor  saying  that  the 
Inquiry  Itself  suggests  a  lurking  suspicion, 
on  the  part  of  appellant,  that  the  transaction 
might  be  questioned.  This  circumstance  does 
not  so  impress  us.  Upon  the  other  hand,  it 
is  quite  convincing  evidence  to  us  that  ap- 
pellant had  not  sought  to  influence  decedent 
to  make  the  conveyance  to  him,  and  tbat  It 
was  her  voluntary  act,  and  tends  to  show 
good  faith  upon  his  part  rather  than  the 
contrary. 

For  the  reasons  indicated,  the  Judgment  is 
reversed,  and  cause  remanded,  with  direc- 
tions to  dismiss  the  petition. 


GRIFFIN  v.  GRIFFIN.* 
(Court  of  Appeals  of  Kentucky    Feb.  2,  1917.) 

1.  Appeal  and  Eeboe  <$= 206(1)— Objection 
Below  —  Waives  or  Objection  —  Admis- 
sion of  Evidence.' 

Where  both  parties  to  an  action  testified 
without  objection,  the  appellant  being  cross- 
examined  at  length,  bringing  out  many  facts  not 
testified  to  in  examination  in  chief,  neither  par- 
ty could  object  to  admission  of  testimony  of  the 
other  as  incompetent 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  1283-1285 ;  Dec.  Dig.  «=» 
206(1).] 

2.  Divorce  <8=»286,  312  —  Appeal  —  Ques- 
tions Reviewable, 

While  the  Court  of  Appeals  cannot  disturb 
the  judgment  of  the  lower  court  granting  the 
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wife  a  divorce,  it  has  jurisdiction  to  examine 
the  facts  of  the  case  in  order  to  determine  the 
wife's  right  to  alimony,  maintenance  for  her 
child,  and  attorney's  fee. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent 
Dig.  {{  760,  770,  806;  Dec.  Dig.  «J=>286,  312.] 

3.  Divobck  <&=-»  184(10)— Abandonment. 

In  divorce  suit  by  wife,  evidence  held  to 
sustain  finding  of  chancellor  granting  divorce 
*o  the  wife  for  abandonment. 

L  Note. — For  other  cases,  see  Divorce,  Cent 
i  572;  Dee.  Dig.  <8=->184(10).] 

4.  Divoece  <8=>233  —  Abandonment  —  Ali- 
mony. 

Where  wife  is  granted  a  divorce  for  aban- 
donment, she  should  be  allowed  a  reasonable 
sum  in  alimony. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  |  662;  Dec.  Dig.  «=>233.] 

5.  Divobck  «=>240(2)  —  Alimony  —  Means  of 
Husband. 

A  husband  may  be  decreed  to  pay  alimony 
notwithstanding  he  has  no  estate  except  his  abil- 
ity to  earn  money,  although  his  lack  of  means 
may  affect  the  amount  of  alimony. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Die;.  K  676,  680;  Dec.  Dig.  <*=»240(2).] 

6.  Divorce  «J=»306— Maintenance  or  Child. 

Where  the  custody  of  an  infant  child  is  ad- 
judged to  the  mother,  the  husband  should  be 
required  to  pay  her  a  reasonable  sum  for  the 
child's  maintenance,  since  by  giving  the  mother 
the  custody  of  the  child,  the  duty  of  supporting 
it  is  imposed  upon*  her. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent 
Dig.  f  798;  Dec.  Dig.  «=>306.] 

7.  Divobce  «=>224— Attorney's  Fee. 

Where  a  wife  is  granted  divorce,  the  hus- 
band should  be  required  to  pay  her  reasonable 
attorney's  fee,  where  she  is  wholly  without 
estate. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  |  646;  Dec.  Dig.  «=>224.] 

8.  Divobce  <g=> 240(5),  307— Alimony. 

Where  a  wife  was  granted  divorce  for 
abandonment  and  the  husband  had  no  estate 
except  his  ability  to  earn,  the  extent  of  which 
was  limited,  the  wife  was  awarded  S6  per  month 
alimony  with  a  further  sum  of  $6  per  month 
for  the  support  of  their  infant  child,  and  the 
lower  court  directed  to  retain  the  case  upon  the 
docket  both  to  enforce  the  judgment  and  to 
further  adjust  allowances  of  alimony  and  for 
the  support  of  the  child  in  accordance  with  Ky. 
St.  |  2123,  authorizing  revision  of  decree  in 
such  respect 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  81  678,  680,  800;  Dec.  Dig.  <8=->240(5), 
307.] 

Appeal  from  Circuit  Court,  Rockcastle 
County. 

Action  by  Edith  Griffin  against  Ben  H. 
Griffin.  From  a  judgment,  plaintiff  appeals. 
Reversed,  with  instructions. 

C.  C.  Williams,  of  Mt.  Vernon,  for  appel- 
lant Bethurum  A  Lewis,  of  Mt  Vernon,  for 
appellee. 

MILLER,  J.  Edith  Griffin  and  Ben  H. 
Griffin,  the  parties  to  this  action,  were  mar- 
ried on  August  16,  1913,  and  separated  on 
March  16,  1914,  seven  months  later.  After 
their  marriage  they  lived  with  his  father  un- 
til Thanksgiving  Day,  in  1913,  when  they 
moved  to  a  farm  belonging  to  Mrs.  Moore, 


the  mother  of  Edith., Griffin.  Ben.H.  Griffin 
had  rented  the  Moore  farm  for  one  year,  and 
by  the  terms  of  his  contract  he  was  to  give 
one-half  of  all  the  crops  he  might  raise,  as 
rent.  In  March,  1914,  Ben  H.  Griffin's  fa- 
ther proposed  to  let  Ben  have  a  larger  farm, 
without  rent,  and  Ben  says  he  proposed  that 
he  and  his  wife  should  move  from  the  Moore 
place  to  the  Griffin  place.  The  proof  is  con- 
tradictory as  to  what  was  said  in  that  con- 
nection; Ben  claiming  that  bis  wife  would 
not  move,  while  she  denies  that  he  made  any 
such  proposal. 

Up  to  this  time  the  couple  had  been  sup- 
ported mainly  by  his  father  and  her  mother. 
Mrs.  Griffin  testified  that  the  day  before  they 
separated  Ben  said  his  father  would  not  give 
him  any  more  money,  and  as  he  did  not  in- 
tend to  work  he  "would  just  leave"  his  wife. 
On  the  next  day  be  departed,  leaving  bis 
wife  alone  in  the  house  on  the  Moore  place. 
She  spent  the  night  with  a  neighbor,  and  on 
the  next  day  returned  to  her  mother,  where 
she  has  since  remained.  Edith  testified  that 
Ben  never  contributed  anything  toward  her 
support;  that  he  would  be  mad  and  out  of 
humor,  and  would  say  that  he  "wanted  to 
be  mean";  that  be  wanted  to  be  practicing 
shooting,  since  some  time  he  might  want  to 
kill  somebody;  and  on  one  occasion  he  fired 
his  pistol  in  the  house,  the  ball  lodging  in 
the  kitchen  wall.  On  August  10,  1914,  a  son, 
Lloyd  Griffin,  was  born. 

On  March  29,  1915,  Edith  Griffin  brought 
this  action  against  her  husband  for  divorce 
upon  the  ground  of  one  year's  abandonment 
She  also  asked  alimony,  an  allowance  for  the 
support  of  her  child,  and  an  attorney's  fee. 
By  an  amended  petition  she  further  alleged 
that  her  husband  had  habitually  treated  her, 
for  not  less  than  six  months,  in  such  cruel 
and  inhuman  manner  as  to  indicate  a  settled 
aversion  to  her,  and  to  destroy  permanently 
her  peace  and  happiness.  By  his  answer  the 
defendant  traversed  the  petition,  and  by  way 
of  counterclaim  he  alleged  one  year's  aban- 
donment upon  her  part,  and  asked  that  a  di- 
vorce be  granted  to  him.  The  chancellor 
granted  the  plaintiff  a  divorce,  with  the  cus- 
tody of  her  seven  months  old  child,  but  de- 
nied her  any  other  relief.   She  appeals. 

[1]  First  it  is  insisted  that  the  court  Im- 
properly permitted  the  wife  to  give  certain 
alleged  incompetent  testimony.  There  was 
no  objection  taken,  however,  to  her  testi- 
mony; indeed,  the  defendant  cross-examined 
her  quite  at  length,  and  brought  out  many 
facts  which  had  not  been  testified  to  upon 
the  examination  in  chief.  The  defendant 
also  testified,  without  objection.  Under  this 
state  of  the  record  neither  party  is  in  a 
position  to  complain  of  this  practice,  even 
though  the  testimony  may  have  been  incom- 
petent 

[2]  While  this  court  cannot  disturb  the 
judgment  of  the  lower  court  granting  the 
wife  a  divorce,  and  it  is  not  asked  to  do  so, 
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It  has  Jurisdiction  to  examine  the  facts  of 
the  case  In  order  to  determine  the  wife's 
right  to  alimony,  maintenance  for  her  child, 
and  attorney's  fee.  Day  v.  Day,  168  Ky.  69, 
181  S.  Wr  937.  The  rule  as  to  alimony  In 
cases  of  this  character  is  laid  down  In  Tilton 
v.  Tilton,  29  S.  W.  290,  16  Ky.  Law  Rep. 
539,  as  follows: 

"We  understand  the  rule  to  be  that,  in  an  ac- 
tion for  a  divorce,  the  right  to  alimony  will  fol- 
low if  the  wife  is  granted  the  divorce;  and  that, 
while  the  facts  proven  may  not  justify  a  di- 
vorce, alimony  may  nevertheless  be  allowed; 
and  while  this  court  has  no  power  to  reverse 
a  judgment  of  divorce,  if  the  husband  was  not 
entitled  to  it,  alimony  will  be  gi-«en  the  wife,  if 
otherwise  entitled.  If  she  is  entitled  to  a  sepa- 
ration from  bed  and  board,  or  to  an  absolute  di- 
vorce, the  right  to  alimony  follows  under  the 
prayer  for  general  relief  if  the  wife  is  the 
plaintiff  in  the  action.  It  is  an  incident  to  the 
main  relief  sought.  Wilmore  v.  Wilmore,  15  B. 
Mon.  49." 

Day  v.  Day,  168  Ky.  69,  181  S.  W.  937, 
is  similar  to  the  case  at  bar,  and  announces 
the  same  rule.  See,  also,  Burns  v.  Burns,  173 
Ky.  Ill,  190  S.  W.  683. 

[3]  While  the  testimony  as  to  which  par- 
ty was  in  fault  in  the  separation  Is  contra- 
dictory, the  wife's  testimony  to  the  effect 
that  her  husband  departed  and  left  her 
alone  in  the  house  is  uncontradicted; '  and 
we  think  the  weight  of  the  testimony  sus- 
tains the  finding  of  the  chancellor  in  grant- 
ing the  divorce  to  the  wife.  It  is  a  fair  in- 
ference from  the  proof  that  the  defendant 
concluded  the  easiest  way  to  avoid  sup- 
porting his  wife  was  to  abandon  her,  and 
that  he  carried  out  that  purpose.  Carter  v. 
Carter,  140  Ky.  230,  130  S.  W.  1102. 

[4,  6]  Under  the  authorities,  therefore,  the 
chancellor  should  have  allowed  the  appellant 
a  reasonable  sum  in  alimony.  Upon  this 
point,  however,  it  is  earnestly  insisted  for 
the  appellee  that  the  proof  nowhere  shows 
that  the  appellee  has  any  estate.  That  is 
true;  in  fact,  neither  party  has  any  estate. 
Nevertheless  It  Is  the  husband's  duty  to  sup- 
port his  wife  and  children;  and  he  Is  in 
no  way  relieved  of  that'  duty  by  the  fact 
that  he  does  not  own  any  property.  While 
the  fact  that  his  estate  consisted  solely  of 
his  ability  to  earn  money  may  affect  the 
amount  of  alimony,  It  cannot  relieve  him  of 
paying  'what  is  proper.  Ramsey  v.  Ramsey, 
162  Ky.  747,  172  S.  W.  1082;  Goff  v.  Goff, 
166  Ky.  715,  179  S.  W.  826. 

[6]  Likewise,  the  custody  of  the  infant 
child  baring  been  adjudged  to  the  mother, 
the  appellee  should  have  been  required  to 
pay  her  a  reasonable  sum,  at  stated  times, 
for  the  support,  care,  and  nurture  of  his 
child.  Tuggles  v.  Tuggles,  30  S.  W.  875,  17 
Ky.  Law  Rep.  222.  By  giving  the  mother 
custody  of  her  seven  months  old  child,  It  im- 
posed upon  her  the  duty  of  supporting  it, 
as  well  as  herself,  while  the  husband,  who  Is 
much  more  able  to  earn  money,  is  relieved 
entirely  of  any  obligation  to  support  any 
part  of  his  family. 


[7]  Furthermore,  the  appellee  should  have 
been  required  to  pay  his  wife's  attorney  a 
reasonable  fee  for  his  services;  she  being 
wholly  without  estate. 

[S]  Considering  the  financial  condition  of 
the  parties,  and  the  appellee's  limited  abil- 
ity to  earn  money,  the  circuit  court,  will, 
upon  the  return  of  the  case,  enter  a  Judg- 
ment fixing  the  wife's  alimony  at  $6  per 
month,  allow  her  the  further  sum  of  $6  per 
month  for  the  support  of  their  infant  Child, 
and  $25  as  a  fee  for  her  attorney.  While 
we  recognize  that  the  alimony  and  the  allow- 
ance for  the  child  are  low,  and  that  the  at- 
torney's fee  is  wholly  inadequate  considering 
the  services  rendered,  It  is  as  much  as  should 
be  allowed,  under  the  circumstances. 

The  court  will,  moreover,  retain  the  case 
upon  the  docket  for  the  purpose  of  enforc- 
ing the  Judgment,  by  rule  or  otherwise,  and 
for  the  further  purpose  of  adjusting  the  al- 
lowances of  alimony  and  for  the  support  of 
the  child  as  may  be  proper,  from  time  to 
time,  in  case  the  defendant's  financial  con- 
dition should  improve,  or  the  necessities  of 
the  wife  and  Infant  should  become  greater. 
Ky.  Sts.  f  2123;  Day  v.  Day,  supra. 

Judgment  reversed,  with  .Instructions  to  en- 
ter a  judgment  as  above  indicated. 


SOUTHERN  RY.  CO.  et  al  v.  AVEY  et  aL 
(Court  of  Appeals  of  Kentucky.   Feb.  2,  1917.) 

1.  Railroads  <$=>33(2)  —  Foreign  Corpora- 
tions— Service  of  Process. 

Where  a  foreign  railroad  corporation  had  no 
agent  or  line  of  road  in  a  county  of  the  state, 
the  circuit  court  of  such  county  did  not  acquire 
jurisdiction  of  it  by  service  of  summons  on  the 
properly  designated  agent  of  a  connecting  road 
in  the  county. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  i  71;  Dec.  Dig.  <S=>33<2).] 

2.  Railroads  <S=>33(2)— Contract  —  Pi.ack — 
Statute. 

Under  Civ.  Code  Prac.  §  73,  providing  that 
certain  actions  may  be  brought  against  a  com- 
mon carrier,  in  the  county  in  which  the  contract 
sued  on  was  made,  where  an  initial  carrier  re- 
ceived a  shipment  of  corn,  it  was  the  agent  of  a 
connecting  road  in  making  the  contract,  so  that 
process,  executed  upon  the  designated  agent  of 
the  connecting  road  in  another  county,  gave  the 
circuit  court  of  the  county  where  the  contract 
was  made  jurisdiction  of  such  road,  since  an 
initial  carrier  is  not  the  agent  of  the  shipper  in 
making  the  contract  of  shipment,  but  the  agent 
of  its  connecting  lines  and  carriers. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §  71;  Dec.  Dig.  <8=>33(2).] 

3.  Bankruptcy  «=260— Judgment  for  Saue 
of  Property— Effect  on  Bankrupt. 

Where  a  bankrupt  joined  with  his  trustee 
and  the  purchaser  of  the  bankrupt's  claim, 
against  railroads  for  damage  to  a  shipment  of 
corn  in  suing  the  roads,  the  right  of  the  pur- 
chaser to  maintain  the  action  was  not  subject  to 
the  objection  that  the  judgment  of  the  bankrupt- 
cy court  described  the  property  sold  him  merely 
as  "book  accounts,"  perhaps  insufficiently  to 
warrant  sale  of  the  claim  as  part  of  the  bank- 
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rupt's  assets,  since  the  bankrupt  would  be  bound 
by  the  result  of  the  action. 

[Ed.  Note.— For  "other  cases,  see  Bankruptcy, 
Cent.  Dig.  f  860;  Dec.  Dig.  <8=>260.] 

4.  Appeal  and  Ebbob  €=»1050(1>— Habmless 
Ebbob— Evidence. 

In  an  action  against  railroads  for  the  value 
of  a  shipment  of  corn,  the  introduction  in  evi- 
dence of  the  official  railway  guide,  a  news  bulle- 
tin, and  certain  letters  and  envelopes,  as  tending 
to  support  the  allegations  of  the  petition  that 
one  defendant  was  a  mere  division  of  the  other, 
was  harmless,  being  directed  only  to  the  point 
whether  the  latter  defendant  was  before  the 
court  through  its  subsidiary,  while  in  fact  it  was 
before  the  court  on  service  of  process. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1068,  1069,  4153,  4157; 
Dec.  Dig.  «=»1050(1).] 

5.  Cabbiebs  <8=»177 (1) — C abb  i  age  of  Goods— 
Shipper's  Right  of  Action. 

At  common  law,  a  carrier  for  hire  is  an  in- 
surer of  safe  delivery,  and  the  shipper  has  a 
right  of  action  against  each  carrier  in  a  line  in 
turn  for  the  damage  occurring  upon  its  division, 
but  not  for  that  occurring  upon  a  line  of  a 
predecessor  or  successor  in  the  route. 

[Ed.  Note.— For  other  cases,  'see  Carriers, 
Cent  Dig.  §8  775,  778;  Dec.  Dig.  <S=»177(1).] 

6.  Cabbiebs  «=»177(4),  185(1)  —  Cabbiage  of 
Goods— Right  of  Action  of  Shipper— Bub- 
den  of  Pboof—  Statute. 

Under  the  Carmack  Amendment  of  1006  to 
the  Interstate  Commerce  Act  (Act  Feb.  4,  1887, 
c  104,  |  20,  24  Stat.  386,  amended  by  Act  June 
29,  1906,  c.  3591,  §  7,  pars.  11,  12,  34  Stat.  593 
[U.  S.  Comp.  St.  1913,  §  8592]),  a  shipper  of 
goods  over  connecting  lines  still  has  his  remedy 
against  an  intermediate  carrier  for  loss  occur- 
ring on  its  line  only,  but  not  for  any  loss  occur- 
ring otherwise,  and  the  burden  is  on  him  to 
show,  not  only  the  damage,  but  that  it  occurred 
on  defendant's,  and  not  on  a  connecting,  line, 
and  his  recovery  will  be  limited  to-  such  loss  or 
damage  as  he  thereby  sustained. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  58  791-803,  835-844;  Dec.  Dig.  «=» 
177(4),  185(1).] 

1.  Cabbiebs  <£=»124%— Cabbiage  of  Goods— 
Pboceeds  of  Sale  of  Damaged  Shipment. 
Where  a  railroad,  by  placing  a  shipment  of 
corn  in  a  damp,  air-tight,  refrigerator  car,  out  of 
-which  had  just  been  moved  10  wagonloads  of 
rotten  bananas,  ice,  and  other  refuse,  caused  the 
corn  to  become  damp,  sticky,  and  heated,  and 
finally  confiscated  it  and  applied  the  proceeds  on 
its  freight  and  demurrage  charges,  the  amount 
realized  by  the  road  from  the  sale  of  the  corn 
belonged  to  the  successors  of  the  shipper. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  603,  858;  Dec,  Dig.  «J=»124%.] 

&  Cabbiebs  «=>177(3)— Cabbiage  of  Goods— 
Liability  of  Initial  Cabbieb— Interstate 
Commerce  Act. 
Under  the  Carmack  Amendment  to  the  In- 
terstate Commerce  Act,  an  initial  carrier  is  re- 
sponsible to  the  shipper  for  the  entire  damage 
occurring  in  transit  over  connecting  lines,  but  is 
entitled  to  recoup  itself  for  any  part  of  the  loss 
occurring  upon  the  line  of  one  of  its  connecting 
carriers. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  \%  779-789;  Dec.  Dig.  <&=>177(3).] 

Appeal  from  Circuit  Court,  Hickman 
County. 

Action  by  A  K.  Avey  and  others  against 
the  Southern  Railway  Company  and  an- 


other. There  was  Judgment  for  plain  tiffs, 
and  defendants  pray  an  appeal  in  the  Court 
of  Appeals.  Appeal  prayed  by  the  Southern 
Railway  Company  granted,  and  case  revers- 
ed as  to  it,  but  not  to  affect  the  judgment 
against  defendant  Mobile  &  Ohio  Railroad, 
the  appeal  sought  by  which  is  denied,  and 
case  remanded  for  further  proceedings. 

John  E.  Kane,  of  Bardwell,  and  E.  T. 
Bullock,  of  Clinton,  for  appellants.  J.  M. 
Brummal,  Jr.,  of  Clinton,  for  appellees. 

SAMPSON,  J.  The  Southern  Railway 
Company  and  Mobile  &  Ohio  Railroad  Com- 
pany have  prayed  an  appeal  in  this  court 
from  a  judgment  for  $449.55  rendered  in  the 
Hickman  circuit  court  in  favor  of  A.  E. 
Avey,  etc.,  and  rely  upon  section  950,  Ky. 
Stat.,  and  several  grounds  stated  in  their 
brief.  The  facts  are  a,s  follows:  In  Janu- 
ary, 1913,  C.  H.  Breshears,  one  of  the  plain- 
tiffs in  this  action,  snipped  from  Columbus, 
Ky.,  a  consignment  of  750  bushels  of  dry-- 
shelled  corn  in  bags1  over  the  Mobile  &  Ohio 
Railroad,  Southern  Railway,  Western  Rail- 
way of  Alabama,  and  Central  of  Georgia 
Railway,  to  Athens,  Ga.,  consigned  to  him- 
self, but  with  Instructions  to  notify  Roland 
Grocery  Company,  Athens,  Ga.,  of  the  ship- 
ment, bill  of  lading  attached.  The  whole 
distance  covered  by  the  shipment  from  Co- 
lumbus, Hickman  county,  Ky.,  to  Athens, 
Ga.,  the  way  the  consignment  was  routed,  is 
something  over  400  miles.  It  was  on  the 
road  about  14  days  going. 

Roland  Grocery  Company  declined  to  re- 
ceive the  corn  at  Athens,  Ga.,  because  of 
Its  damaged  condition.  Thereupon  the  ship- 
per Breshears  notified  the  Central  of  Georgia 
Railway  to  return  the  corn  to  Columbus,  Ky., 
and  the  corn  was  accordingly  returned  in  the 
same  car  in  which  it  was-  carried  on  its 
outbound  trip.  It  was  loaded  in  a  refrigera- 
tor car  at  Columbus,  Ky.  This  car  was  fur- 
nished by  the  defendant  Mobile  &  Ohio 
Railway  Company,  and  was  not  a  fit  car  in 
which  to  carry  such  a  consignment.  Before 
Breshears  could  load  his  corn  into  the  car, 
he  had  to  remove  therefrom  about  10  wagon- 
loads  of  rotten  bananas,  a  quantity  of  ice, 
and  other  refuse.  The  car  was-  damp,  air- 
tight, and  unfit  for  shipment  of  dry  corn. 
When  the  corn  arrived  at  Athens,  the  evi- 
dence shows  that  it  was  damp,  soggy,  sticky, 
and  hot.  Just  where  it  became  so  is  not 
shown.  On  the  return  trip  from  Athens 
towards  Columbus  the  high  water  interfered 
with  the  delivery  at  Columbus,  and  Bre- 
shears directed  the  Mobile  &  Ohio  Railroad 
Company  to  make  delivery  at  Union  City, 
Term.,  which  was  done.  Breshears  examin- 
ed the  corn  and  declined  to  receive  it,  owing 
to  its  damaged  condition.  Thereupon  the 
defendant  Mobile  &  Ohio  Railroad  Company, 
claiming  freight  and  demurrage  upon  the 
com,  amounting  to  $290.28,  sold  the  corn 
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for  $144.28,  the  highest  price  It  could  get, 
and  applied  that  sum  upon  Its  charge  for 
freight  and  demurrage,  leaving  a  balance  due 
of  $146.52. 

The  corn  was  sold  as,  and  could  be  used 
only  as,  food  for  hogs,  and  brought  only 
about  15  cents'  per  bushel.  Its  value  at 
Columbus,  Ky.,  at  the  time  of  the  consign- 
ment was  about  60  cents  per  bushel,  or  a 
total  value  of  $449.55.  The  freight  charges 
on  the  outbound  trip  from  Columbus,  Ky.,  to 
Athens,  Ga.,  was  $109.20,  and  a  like  sum 
from  Athens,  Ga.,  returning  to  Columbus, 
Ky.  When  the  corn  was  sold  for  freight 
and  demurrage  charges  Breshears  filed  his 
claim  for  $558.75,  which  Included  the  value 
of  the  corn  and  freight,  against  the  defendant 
Southern  Railway  Company.  It  was  placed 
with  the  agent  of  the  Mobile  &  Ohio  Rail- 
road Company,  in  Hickman  county,  and  after 
some  consideration  the  claim  was  rejected 
by  both  the  Southern  Railway  Company  and 
the  Mobile  &  Ohio  Railroad  Company,  but 
the  Southern  Railway  Company,  upon  whose 
line  a  wreck  occurred,  destroying  nine  bags 
of  corn,  offered  $15.75  in  settlement  thereof, 
which  Breshears  declined. 

Breshears  shortly  thereafter  became  bank- 
rupt, and  a  Judgment  accordingly  was  en- 
tered in  the  federal  court,  directing  that  cer- 
tain property  of  his,  Including  "book  ac- 
counts," be  sold  by  the  referee  W.  P.  Lee. 
After  due  advertisement,  the  property  was 
sold,  including  "book  accounts,"  and  this 
claim  for  the  lost  corn  was  Included  in  the 
"book  accounts,"  and  the  plaintiff  A.  K. 
Avey  became  the  purchaser  of  this  claim. 
Upon  the  failure  of  the  defendant  Southern 
Railway  Company  to  pay  and  satisfy  the 
same,  Avey  Joining  with  him  the  bankrupt 
Breshears  and  his  trustee,  Wm.  Rlngo,  in- 
stituted this  action  in  the  Hickman  circuit 
court  for  $625.70,  the  value  of  the  corn, 
plus  the  freight  and  damages.  Process  was 
issued  on  the  petition,  directed  to  the  sher- 
iff of  Hickman  county,  Ky.,  and  to  Jefferson 
county,  Ky.  The  summons  in  Hickman 
county  was  served  by  the  sheriff  of  the  coun- 
ty, by  delivering  a  copy  thereof  to  M.  E. 
Clark,  passenger  agent  of  the  Mobile  &  Ohio 
Railroad  Company  stationed  at  Oakton,  Hick- 
man county,  Ky.  The  Southern  Railway 
Company  had,  and  now  has,  no  agent  or  line 
of  road  in  Hickman  county,  Ky.  The  sum- 
mons issued  to  Jefferson  county  was  executed 
by  the  sheriff  of  Jefferson  county  upon  the 
Southern  Railway  Company,  and  that  sher- 
iff made  the  following  return: 

"Executed  on  the  within  named  defendant  the 
Southern  Railway  Company  by  delivering  a  true 
copy  of  the  within  summons  to  Alex.  P.  Hum- 
phrey, agent  of  the  said  defendant  Southern 
Railway  Company,  it  having  filed  in  the  office  of 
the  secretary  of  state  a  statement  in  writing, 
signed  by  its  president,  selecting  and  giving 
Louisville,  Jefferson  county,  aa  the  location  of 
its  office  in  this  state,  and  the  name  of  Alex.  P. 
Humphrey  as  its  agent  thereat,  upon  whom  to 
serve  process  as  required  by  section  571,  Ky. 
Stat.,  said  defendant  being  a  nonresident  corpo- 


ration of  this  state,  this  10th  day  of  April,  1916. 
O.  J.  Cronan,  S.  J.  C,  by  Robert  C.  Gray,  D. 
S." 

Afterwards  the  Southern  Railway  Com- 
pany filed  in  the  Hickman  circuit  court  its 
written  motion,  supported  by  the  affidavit 
of  Judge  Humphrey  and  N.  L  Hess,  asking 
the  court  to  quash  the  return  on  fne  sum- 
mons, upon  the  ground  that  the  defendant 
Southern  Railway  Company  had  and  has  no 
agent  in  Hickman  county,  Ky.,  and  na  line 
of  road  therein,  and  was  therefore  beyond 
the  Jurisdiction  of  the  court  Before  this 
motion  was  passed  upon  by  the  court,  the 
plaintiffs  filed  an  amended  petition,  mak- 
ing the  Mobile  &  Ohio  Railroad  Company 
a  defendant,  and  had  process  Issued  and  ex- 
ecuted upon  It.  A  second  amended  petition 
was  also  filed,  charging  the  defendant  South- 
ern Railway  Company  to  be  the  owner,  les- 
see, and  operator  of  the  Mobile  &  Ohio  Rail- 
road Company,  which  has  a  line  of  road 
operating  through  Hickman  county.  This 
was  denied  by  the  Southern  Railway  Com- 
pany and  the  Mobile  &  Ohio.  The  lower 
court  upon  hearing  overruled  the  motion  to 
quash  the  return  on  the  process,  and  of  this 
ruling  the  Southern  Railway  Company  com- 
plains. It  urges  that  the  Hickman  circuit 
court  did  not  acquire  Jurisdiction  over  it  by 
service  of  summons  on  the  agent  of  the  Mo- 
bile &  Ohio  Railroad  Company  In  Hickman 
county,  or  by  service  of  summons  on  Alex. 
P.  Humphrey,  its  agent  in  the  county  of  Jef- 
ferson, and  relies  on  sections  51,  73,  and  78 
of  the  Kentucky  Code,  and  the  case  of  Louis- 
ville &  Nashville  Railroad  Company  v.  Chest- 
nut, 115  Ky.  43,  72  S.  W.  351,  24  Ky.  Law 
Rep.  1846. 

[1  ]  From  the  showing  made,  it  is  apparent 
that  the  court  did  not  acquire  Jurisdiction  of 
the  defendant  Southern  Railway  Company 
by  service  of  summons  upon  M.  E.  Clark, 
agent  of  the  Mobile  &  Ohio  Railroad  Com- 
pany in  Hickman  county,  and  the  motion 
of  the  defendant  Southern  Railway  Company 
to  quash  that  return  should  have  been  sus- 
tained by  the  circuit  court.  Louisville  & 
Nashville  Railroad  Co.  v.  Chestnut,  115  Ky. 
43,  72  S.  W.  351,  24  Ky.  Law  Rep.  1846. 

We  now  come  to  consider  the  motion  to 
quash  the  return  on  the  summons  executed 
on  Alex.  P.  Humphrey  as  agent  of  the  South- 
ern Railway  Company,  in  Kentucky.  It  is 
not  denied  that  Alex.  P.  Humphrey  of  Louis- 
ville, Jefferson  county,  Ky.,  is  the  agent  of 
the  defendant  Southern  Railway  Company, 
designated  by  it  as  the  person  upon  whom 
process  may  be  served  for  it,  in  this  state, 
as  provided  by  section  571,  Ky.  Stat.  De- 
fendant insists,  however,  that  it  does  not 
come  within  the  provision  of  section  73,  Ky. 
Code,  providing  that  process  may  be  served 
upon  a  common  carrier,  whether  a  corpora- 
tion or  not,  in  the  county  in  which  the  de- 
fendant, or  either  of  several  defendants,  re- 
side, or  in  which  the  contract  is  made,  or 
in  which  the  carrier  agrees  to  deliver  the 
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property.  It  aserts  that  since  its  motion  to 
quash  the  return  was  made  and  filed  long 
before  the  defendant  Mobile  ft  Ohio  Rail- 
road Company  was  made  party  defendant  to 
the  action,  there  was  no  defendant  served  In 
the  county  of  Hickman,  and  none  resided 
there,  and  that  the  contract  was  not  made 
there,  and  the  goods  were  not  to  be  deliver- 
ed In  Hickman  county.  It  is  true  that  the 
defendant  Southern  Railway  Company  did 
not  reside  in  Hickman,  nor  have  an  agent 
or  place  of  business  there;  and  it  is  likewise 
true  that  the  property  was  not  to  be  deliv- 
ered in  Hickman  county,  but  was  to  be  de- 
livered at  Athens,  Ga.,  or,  at  most,  Union 
City,  Tenn.  But  was  not  the  contract  made 
in  Hickman  county?  We  think  it  was,  under 
the  ruling  of  this  court,  in  the  case  of  Nash- 
ville, etc.,  Railroad  Company  v.  Carrico,  95 
Ky.  480,  26  S.  W.  177,  16  Ky.  Law  Rep.  66, 
where  it  is  said: 

"The  action  having  been  dismissed  as  to  the 
Louisville  &  Nashville  Railroad  Company,  the 
question  arises  whether  the  Marion  circuit  court 
acquires  jurisdiction  of  the  Nashville,  Chatta- 
nooga &  St.  Louis  Railroad  Company  by  simple 
service  of  process  on  its  chief  officer  or  agent  in 
the  county  of  Fulton,  in  which  it  operates  one 
of  its  railroads.  And  that  that  question  depends 
upon  construction  of  section  73,  Civil  Code,  as 
follows:  'An  action  against  a  common  carrier, 
whether  a  corporation  or  not,  upon  a  contract  to 
carry  property,  must  be  brought  in  the  county 
in  which  the  defendant,  or  either  of  several  de- 
fendants, resides;  or  in  which  the  contract  is 
made ;  or  in  which  the  carrier  agrees  to  deliver 
the  property.'  Appellant  did  not  reside  in  the 
county  of  Marion,  nor  were  the  mules  agreed  to 
be  delivered  there.  But  it  seems  to  us  the  con- 
tract in  this  case,  having  been  made  In  Marion 
county  by  the  Louisville  &  Nashville  Railroad 
Company,  acting  as  appellant's  agent,  must,  in 
meaning  of  that  section,  be  regarded  as  made 
there  by  appellant  itself.  And  consequently,  the 
Marion  circuit  court  had  jurisdiction  of  the  per- 
son of  appellant  [railroad  company]  if  the  sum- 
mons was  served  according  to  subsec.  4,  |  61, 
which  provides  that,  in  an  action  brought  pursu- 
ant to  section  73,  as  was  done  in  this  case,  'If 
the  defendant  operate  a  railroad,  it  may  be  serv- 
ed upon  the  defendant's  passenger  or  freight 
agent  at,  or  nearest  to  the  county  seat  of  the 
county  in  which  the  action  is  brought'  " 

[2]  This  rule  is  founded  upon  the  proposi- 
tion that  the  initial  carrier  is  the  agent  of 
its  connecting  carriers,  and  the  contract 
made  by  the  initial  carrier  while  agent  for 
the  subsequent  carrier  binds  the  subsequent 
carrier  as  though  made  by  itself.  The  initial 
carrier  is  not  the  agent  of  the  shipper  in 
making  the  contract,  but  the  agent  of  its 
connecting  lines  and  carriers.  Since  the 
Mobile  &  Ohio  Railroad  Company  in  this 
case  was  the  initial  carrier,  receiving  the 
shipment  of  corn  at  Columbus,  Ky.,  under 
this  rule,  it  was  the  agent  of  the  Southern 
Railway  Company  In  making  the  contract. 
The  shipment  was  received,  contract  made, 
and  bill  of  lading  Issued  In  Hickman  county 
by  the  Mobile  &  Ohio  Railroad  Company  as 
the  agent  of  its  connecting  lines,  including 
the  Southern  Railway  Company.  The  con- 
tract being  made  in  Hickman  county  and  the 
process  executed  upon  the  said  Alex.  P. 


Humphrey  in  Jefferson,,  county,  he  being  the 
designated  agent  of  tie  said  company  upon 
whom  process  can  be  served,  gave  the  Hick- 
man circuit  court  Jurisdiction  of  the  person 
of  the  defendant  Southern  Railway  Company 
under  section  73,  Civil  Code,  and  the  cir- 
cuit court  properly  overruled  the  defendants' 
motion  to  quash  the  return  on  this  process. 
Alcorn  v.  Adams  Express  Co.,  148  Ky.  350, 
146  S.  W.  747,  52  L.  R.  A.  (N.  S.)  858 ;  Pitts- 
burg, C,  C.  &  St.  L.  Ry.  Co.  v.  Vlers,  etc., 
113  Ky.  526,  68  S.  W.  469,  24  Ky.  Law  Rep. 
356;  I.  C.  R.  R.  Co.  v.  Curry,  127  Ky.  64.3, 
106  S.  W.  294,  32  Ky.  Law  Rep.  513 ;  B.  &  O. 
S.  W.  R.  R.  Co.  v.  Cllft,  142  Ky.  573,  134  S. 
W.  917.  * 

[3]  Appellant  Southern  Railway  Company 
next  complains  that  the  plaintiff  Avey  can- 
not maintain  this  action  because  the  judg- 
ment of  the  bankruptcy  court  does  not  suffi- 
ciently describe  the  property  sold,  In  using 
the  words  "book  accounts"  to  warrant  the 
sale  of  the  claim  in  controversy  as  a  part 
of  the  assets  of  Breshear.  We  do  not  at- 
tach any  Importance  to  this  contention,  be- 
cause Bresbears,  as  well  as  the  trustee  In 
bankruptcy,  is  joined  as  parties  plaintiff  witb 
Avey,  and  all  three  are  prosecuting  this  ac- 
tion for  the  use  and  benefit  of  Avey.  Bre- 
shear is  not  making  any  complaint  against 
Avey's  right  to  sue,  but,  on  the  other  hand,, 
is  aiding  In  the  prosecution  of  this  action, 
and  is  a  party  to  it,  and  bound  by  the  re- 
sult. 

[«]  The  Southern  Railway  Company  also 
complains  that  the  trial  court  erred  in  per- 
mitting the  introduction  of  the  official  railway 
guide,  the  Southern  News  Bulletin,  and  cer- 
tain letters  and  envelops  in  evidence  against 
it  This  was  allowed  upon  the  idea  that  it 
would  support,  or  tend  to  support  the  allega- 
tions of  plaintiffs*  petition,  wherein  it  is  al- 
leged that  the  Mobile  &  Ohio  Railroad  Com- 
pany is  a  mere  division  or  line  of  road  owned 
by  and  under  the  management  and  control  of 
the  Southern  Railway  Company,  and  not  in 
truth  and  in  fact  a  separate  and  independent 
railroad.  While  we  regard  this  evidence  as 
wholly  unnecessary.  It  could  not  and  did  not 
mislead  the  jury  upon  the  main  question  sub- 
mitted to  it  but  was  only  directed  to  and 
could  only  have  Influenced  the  jury  upon  the 
one  point :  Was  the  Southern  Railway  Com- 
pany before  the  court?  Since  it  (Southern 
Railway  Company)  was  properly  before  the 
court  upon  service  of  process,  It  was  im- 
material that  evidence  was  heard  tending  to 
establish  the  identity  of  the  two  roads. 

This  is  an  Interstate  shipment  and  a  more 
serious  question  Is  made  by  the  defendant 
Southern  Railroad  Company  when  it  relies 
upon  the  Carmack  Amendment  passed  by  the 
National  Congress  In  1906,  providing: 

"That  any  common  carrier,  railroad,  or  trans- 
portation company  receiving  property  for  trans- 
portation from  a  point  in  one  state  to  a  point  in 
another  state  shall  issue  a  receipt  or  hill  of  lad- 
ing therefor  and  shall  be  liable  to  the  lawful 
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holder  thereof  for  any  loss,  damage,  or  injury  to 
such  property  caused  by  it  or  by  any  common 
carrier,  railroad,  or  transportation  company  to 
which  such  property  may  be  delivered  or  over 
whose  line  or  lines  such  property  may  pass,  and 
no  contract,  receipt,  rule,  or  regulation  shall  ex- 
empt such  common  carrier,  railroad,  or  transpor- 
tation company  from  the  liability  hereby  impos- 
ed: Provided,  that  nothing  in  this  section  shall 
deprive  any  holder  of  such  receipt  or  bill  of 
lading  of  any  remedy  or  right  of  action  which  he 
has  under  existing  law.  That  the  common  car- 
rier, railroad,  or  transportation  company  issuing 
such  receipt  or  bill  of  lading  shall  be  entitled  to 
recover  from  the  common  carrier,  railroad,  or 
transportation  company  on  whose  line  the  loss, 
damage,  or  injury  shall  have  been  sustained  the 
amount  of  such  loss,  damage,  or  injury  as  it 
may  be  required  to  pay  to  the  owners  of  such 
property,  as  may  be  evidenced  by  any  receipt, 
judgment,  or  transcript  thereof." 

Under  this  act  the  initial  carrier  is  made 
responsible  for  the  entire  loss  or  damage, 
irrespective  of  whether  the  lbss  or  damage 
occurred  upon  Its  line  or  the  line  of  some 
subsequent  carrier.  Charleston  &  Western 
C.  Ry.  Co.  v.  Varnvllle  Fur.  Co.,  237  U.  S. 
597,  35  Sup.  Ct.  715,  59  L.  Ed.  1137,  Ann.  Cas. 
1916D,  333;  .Atlantic  Coast  Line  v.  River- 
side Mills,  219  U.  S.  186,  31  Sup.  Ct  164,  55 
L.  Ed.  167,  31  Ia  R.  A.  (N.  S.)  7;  Hudson 
v.  Chicago,  St  P.,  M.  &  O.  Ry.  Co.  (D.  C.)  226 
Fed.  38. 

But  does  this  prevent  the  shipper  from 
suing  and  recovering  from  an  intermediate 
carrier?  Does  the  act  of  Congress  confine 
the  remedy  or  action  against  the  initial  car- 
rier alone?  This  question  has  . often  arisen 
in  other  states,  but  seems  not  to  have  been 
passed  upon  in  this  jurisdiction.  The  proviso 
in  the  Carmack  Act,  which  says,  ''Nothing  in 
this  section  shall  deprive  any  holder  of  such 
receipt  or  bill  of  lading  of  any  remedy  or 
right  of  action  which  be  has  under  existing 
law,"  would  appear  to  enlarge  and  extend 
the  remedy  existing  at  the  time  of  the  enact- 
ment of  the  measure  in  1906  by  giving  a  com- 
plete remedy  against  the  initial  earrier,  while 
taking  away  none  that  already  existed 
against  intermediate  and  subsequent  carriers. 
■  But  the  Supreme  Court  of  the  United  States 
has  construed  this  proviso  to  mean  only  such 
remedy  or  right  of  action  as  existed  under 
the  federal  laws,  statutory  or  common,  at 
the  time  of  the  passage  of  the  measure,  and 
not  such  remedy  or  right  of  action  as  the 
shipper  had  under  the  state  law.  So  con- 
strued, the  act  gives  the  shipper  the  right 
of  recovery  for  the  whole  loss  or  damage  sus- 
tained, against  the  initial  carrier,  whether 
the  loss  or  damage  occurred  upon  its  line  or 
not,  but  this  right  does  not  extend  to  con- 
necting or  intermediate  carriers,  even  though 
the  state  law  so  provides  when  the  shipment 
is  interstate.  Adams  Express  Co.  v.  Cron- 
inger,  226  U.  S.  491,  33  Sup.  Ct.  148,  57  Ia 
Ed.  314,  44  L.  R.  A.  (N.  S.)  257;  Missouri, 
Kansas  &  Tex.  Ry.  Co.  v.  Harris,  234  U.  S. 
412,  34  Sup.  Ct.  790,  58  L.  Ed.  1377,  If.  R.  A. 
1915E,  942. 

[5,  6]  At  common  law  a  carrier  for  hire  Is 


I  an  insurer  of  the  safe  delivery,  and  the  ship- 
per has  a  right  of  action  against  each  car- 
j  rier  In  a  line  in  turn  for  the  damage  occur- 
ring upon  its  division,  but  not  for  that  oc- 
curring upon  a  line  of  a  predecessor  or  a  suc- 
cessor in  the  route.  The  rule  laid  down  by 
the  Supreme  Court  of  the  United  States,  and 
now  generally  followed  throughout  the  sever- 
al states  In  construing  the  Carmack  Amend- 
ment, is  that  a  shipper  has  a  complete  rem- 
edy against  the  initial  carrier  for  all  loss  or 
damage  sustained,  and  he  need  join  no  sab- 
sequent  carrier.  Or,  he  may  have  his  reme- 
dy against  an  intermediate  earrier  for  loss 
which  occurred  upon  its  line  only,  bat  not 
for  any  loss  occurring  otherwise,  and  in  socb 
a  case  the  burden  ia  upon  the  shipper  to 
show,  not  alone  the  damage,  bat  that  it  oc- 
curred upon  the  line  of  the  defendant  and 
not  upon  one  of  its  connecting  lines ;  and  his 
recovery  will  be  limited  to  such  loss  or  dam- 
age as  he  thereby  sustained.  Although  the 
proofs  fully  show  the  damage,  yet  the  plain- 
tiff will  fall,  against  an  intermediate  or 
subsequent  carrier,  unless  It  be  shown  that 
the  defendant  occasioned  the  loss  or  damage. 
But  an  Intermediate  carrier  is,  of  course,  lia- 
ble for  loss  or  damage  which  results  from 
negligence  while  in  its  care.  Atlantic  C.  L. 
Co.  v.  Thomasvllle  Live  Stock  Co.,  13  Ga. 
App.  102,  78  S.  E.  1019. 

Since  the  plaintiffs  have  failed  to  show 
any  loss  upon  the  defendant  Southern  Rail- 
way's line,  except  nine  bags  of  corn  of  the 
value  of  $15.75,  destroyed  in  a  wreck  and 
since  the  verdict  of  the  jury  and  judgment 
of  the  court  is  for  $449.55,  against  the  two 
defendants,  Southern  Railway  Company  and 
Mobile  &  Ohio  Railway  Company  jointly, 
each  being  liable  for  the  whole  amount  It 
follows  that  the  lower  court  erred  In  falling 
to  direct  a  verdict  for  $15.75  only  as  against 
defendant  Southern  Railway  Company.  At 
most,  the  Southern  Railway  Company  was 
liable  under  the  evidence  for  $15.75,  the  loss 
occurring  on  its  line. 

Defendants  also  Insist  that  the  appeal 
should  be  granted  and  the  judgment  reversed 
because  of  Irregularity  In  the  selection  and 
Impaneling  of  the  Jury  which  tried  the  case, 
and  they  rely  upon  several  cases,  including 
L.  &  N.  Railroad  Co.  v.  King,  161  Ky.  324, 
170  S.  W.  938;  L.  &  N.  v.  Owens,  104  Ky. 
557,  175  S.  W.  1039;  Trosper  Coal  Co.  v. 
Rader,  166  Ky.  797,  179  S.  W.  1023;'  h.  &  N. 
R.  R.  Co.  v.  Petrey,  167  Ky.  223,  180  S.  W. 
370;  Winchester,  etc.,  v.  Watson,  169  Ky. 
213,  183  S.  W.  483. 

[7, 1]  The  shipment  out  of  which  this  case 
arose  is  conceded  to  be  of  the  value  of  $419.- 
55,  at  the  time  of  the  delivery  to  the  Mobile 
&  Ohio  Railroad  Company,  at  Columbus,  Ky., 
January  30,  1913.  By  placing  the  corn  in  a 
damp,  air-tight  refrigerator  car  out  of  which 
had  Just  been  moved  10  wagonloads  of  rotten 
bananas,  ice,  and  other  refuse,  the  corn  was 
caused  to  become  damp,  sticky,  heated,  and 
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finally  was  entirely  confiscated  by  the  de- 
fendant Mobile  ft  Ohio  Railroad  Company 
and  applied  on  its  freight  and  demurrage 
charges.  This  It  had  no  right  to  do,  and  the 
whole  amount  thus  realized  belonged  to  plain- 
tiffs, because  It  was  corn  of  Breshears  (Ran- 
kin v.  C.,  N.  O.  &  T.  P.  Ry.  Co.,  163  Ky.  183, 
173  S.  W.  377),  and  the  defendant  Mobile  & 
Ohio  Railroad  Company,  being  the  initial 
carrier,  was  responsible  to  the  shipper  for 
the  entire  loss,  but  it  Is  entitled  to  recoup  it- 
self for  any  part  of  the  loss  occurring  upon 
the  line  of  one  of  the  connecting  carriers.' 
The  plaintiffs  having  recovered  only  $449.55, 
the  fair  and  reasonable  value  of  the  corn  at 
the  time  of  Its  delivery  to  the  Mobile  & 
Ohio  Railroad  Company,  the  exact  sum  ac- 
cording to  all  the  evidence,  the  plaintiff  was 
entitled  to  recover,  we  can  see  no  prejudi- 
cial error  committed  by  the  Jury  or  the  court 
in  respect  to  the  rights  of  this  defendant 
Mobile  &  Ohio  Railroad  Company. 

For  this  reason  the  appeal  sought  by  the 
Mobile  &  Ohio  Railroad  Company  Is  denied. 
The  appeal  prayed  by  the  defendant  South- 
ern Railway  Company,  for  the  reasons  above 
stated,  Is  granted,  and  the  case  reversed  as 
to  the  Southern  Railway  Company,  but  not  to 
affect  the  Judgment  against  the  defendant 
Mobile  &  Ohio  Railroad  Company,  for  the 
reasons  stated  above.  Case  remanded  to  the 
lower  court  for  further  proceedings  not  In- 
consistent with  this  opinion. 


LOUISVILLE  &  N.  R.  CO.  v.  MITCHELL. 
(Court  of  Appeals  of  Kentucky.   Feb.  2,  1917.) 

L  Master  and  Servant  «J=»243(7)— Injuries 
to  Sebvant— Contributory  Negligence— 
Violation  of  Rules. 
A  role  that,  when  a  train  stops  or  is  de- 
layed under  circumstances  in  -which  it  may  be 
overtaken  by  another  train,  the  flagman  must 
go  back  immediately  with  stop  signals  to  stop 
any  train  moving  in  the  same  direction,  and  re- 
main at  sufficient  distance  to  warn  any  ap- 
proaching train,  did  not  apply  to  movements  of 
trains  in  yards,  so  that  a  train  conductor  was 
not  precluded  from  recovering  from  injuries  by 
failure  to  have  his  brakeman  remain  at  the  spec- 
ified distance  in  yards. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $$  766,  768,  769,  771 ;  Dec. 
Dig.  «=»243(7).] 

2.  Masteb  and  Servant  <S=»  141— Injuries  to 
Servant— Cabs  Requibed— Rules. 

Railroads  must  make  and  promulgate  such 
reasonable  rules  for  the  government  of  employes 
and  operation  of  trains  as  will  safeguard  the 
traveling  public,  the  employes,  and  the  proper- 
ty of  the  company  and  shipper. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  283;  Dec.  Dig.  «=141.] 

3.  Masteb  and  Servant  <S=> 243(7)— Injuries 
to  Sebvant— Disobedience  of  Rules. 

It  is  the  duty  of  a  railway  conductor  to  ex- 
ercise the  highest  decree  of  care  employed  by 
experienced  trainmen  in  such  service  to  conform 
to  safety  rules  of  the  company,  and  if  he  fails  to 
do  so  and  suffers  injuries,  he  cannot  recover. 

[Ed.  Note.— For 'other  cases,  see  Master  and 
Servant,  Cent.  Dig.  if  766,  768,  769,  771;  Dec. 
Dig.  <8=>243(7)J 


4.  Masteb  and  Sebvant  <3=286(35)— Duty  to 
Make  Rules — Questions  fob  jury. 

In  an  action  by  a  servant  for  injuries,  it 
is  for  the  court,  and  not  the  jury,  to  construe 
the  master's  rules  for  safeguarding  his  em- 
ployes. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $  1036;  Dec,  Dig.  «=> 
286(35).J 

5.  Evidence  «=»539%(1)— Expkbts— Qualifi- 
cation—'Rules  of  Railroad  Company. 

A  railroad  conductor  of  23  years'  experience 
in  railroad  service,  12  rears  of  which  was  spent 
as  a  conductor,  could  in  his  action  for  injuries 
point  out,  explain,  or  construe  the  company's 
rules  in  actual  everyday  practice, 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  2350;  Dec  Dig.  <8=»539%(1).] 

6.  Masteb  and  Servant  <*=> 293(20)  —  Inju- 
ries to  Sebvant  —  Rules  —  Construction 
bt  Court. 

Though  the  trial  court  at  the  time  railroad 
rules  for  protection  of  employes  were  admitted 
in  evidence  did  not  construe  them,  it  was  suf- 
ficient if  in  its  written  instructions  the  court 
fully  and  completely  explained  and  construed 
the  rules. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1158,  1159;  Dec  Dig. 
«=293(20).] 

7.  Master  and  Servant  <8=  281(2)— Injuries 
to  Servant— Contributory  Negligence  — 
Evidence. 

Evidence  held  insufficient  to  show  that  a 
railway  conductor  injured  in  a  collision  failed 
to  exercise  the  degree  of  care  required  in  moving 
his  train  within  the  yards,  so  as  to  preclude 
his  recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  987;  Dec  Dig.  «=» 
281(2).] 

8.  Master  and  Servant  «== 289(35)  —  Inju- 
ries to  Servant— Questions  for  Jury. 

-  Where  the  railroad  had  a  rule  requiring  flag- 
men to  be  placed  certain  distances  from  halted 
trains,  it  was  a  question  for  the  jury  whether 
the  injured  conductor  in  sending  back  his  flag- 
man when  his  train  stopped  had  complied  with 
the  rule,  or  whether  calling  in  the  flagman  as 
the  train  was  moving  into  a  siding  was  a  failure 
to  exercise  the  degree  of  care  required. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1127;  Dec  Dig.  «=» 
289(35).] 

9.  Mabteb  and  Servant  <g=>243(7)  —  Inju- 
ries to  Servant— Care  Required. 

Where  a  railroad  had  a  rule  requiring  the 
conductor  of  yard  trains  to  know  when  trains 
would  pass,  bo  that  he  could  give  them  a  clear 
track,  he  had  a  right  to  rely  upon  the  statement 
of  the  local  train  dispatcher  in  answer  to  his 
question,  "When  would  the  next  train  come 
from  the  south?" 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  §§  766,  768,  769,  771 ;  Dec. 
Dig.  «=>243(7)J 

10.  Master  and  Servant  <S=278(18)— Inju- 
ries to  Sebvant— Evidence— Sufficiency. 

A  railroad  conductor  injured  in  a  rear-end 
collision  when  his  train  was  pulling  onto  a 
siding  to  make  way  for  another  train  made  out 
a  prima  facie  case  when  he  proved  a  company's 
rule  requiring  trains  entering  the  yard  to  be 
under  control,  and  not  to  exceed  six  miles  per 
hour  on  an  obstructed  track,  and  proved  that  the 
train  which  collided  with  his  was  going  at  a 
greater  rate  of  speed  at  a  time  when  the  injured 
servant  was  conforming  to  the  company's  rules. 

[Ed.  Note. — For  other  cases,  see  MaBter  and 
Servant  Cent  Dig.  §  971;  Dec.  Dig.  «=> 
278(18).] 
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11.  AWEAL  AND  EbROB  «=»1001(2)— REVIEW— 

Vebdict— Sufficiency  of  Evidence. 
Where  there  is  a  sharp  conflict  in  the  evi- 
dence, the  case  is  for  the  jury,  and  the  court 
has  no  power  to  disturb  a  verdict  merely  be- 
cause it  may  believe  a  preponderance  of  the  evi- 
dence to  be  to  the  contrary,  if  the  evidence  is  in 
fact  sufficient  to  support  the  verdict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  3922;  Dec.  Dig.  <8=» 
1001(2).] 

12.  Damages  <8=132("P— Excessive  Damages. 
An  award  of  120,000  damages  wag  not  ex- 
cessive, where  a  railroad  conductor  who  was 
earning  $150  a  month,  and  was  46  years  old, 
received  in  a  collision  a  fracture  of  the  skull, 
a  crushed  jawbone  and  cheekbone,  lost  several 
teeth,  lost  the  hearing  in  one  ear,  and  suffered 
impairment  of  sight  in  one  eye,  could  not  masti- 
cate his  food,  and  had  injuries  to  his  spinal 
column  and  neck,  and  could  not  after  a  year  per- 
form any  labor  or  feed  or  take  care  of  himself. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §  372 ;  Dec.  Dig.  «=»132(1).] 

13.  Appeal  and  Ebbob  €=882(12)— Review- 
Invited  Erbob. 

Where  the  court  in  a  servant's  action  for 
injuries  gave  a  proper  instruction,  and  on  the 
defendant's  request  gave  two  instructions  in  con- 
flict therewith,  defendant  could  not  on  appeal 
complain  of  the  conflict ;  the  error,  if  any,  be- 
ing invited. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3602;  Dec.  Dig.  «=»882 
(12).] 

14.  Appeal  and  Ebbob  <8= 882(12)— Review— 
Invited  Ebbob. 

Defendant,  in  an  action  by  a  servant  for  in- 
juries, cannut  complain  that  instructions  given 
at  its  request  violate  the  rules  against  tautology, 
repetition,  and  circumlocution. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3602;  Dec.  Dig.  «=»882 
(12).] 

Appeal  from  Circuit  Court,  Bourbon 
County. 

Action  by  Harry  L.  Mitchell  against  the 
Louisville  &  Nashville  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Emmett  M.  Dickson,  of  Paris,  and.  Benja- 
min D.  Warfield,  of  Louisville,  for  appel- 
lant Robt.  B.  Franklin  and  Robt.  C.  Tal- 
bott,  both  of  Lexington,  and  W.  H.  Whitley, 
of  Paris,  for  appellee. 

SAMPSON,  3.  The  appellee,  Harry  L. 
Mitchell,  instituted  this  action  in  the  Bour- 
bon circuit  court  to  recover  damages  for  a 
personal  injury  which  be  alleges  was  occa- 
sioned him  through  the  negligence  of  the 
appellant,  Louisville  &  Nashville  Railroad 
Company,  and  upon  a  trial  of  the  case  in  the 
circuit  court  a  verdict  for  $20,000  was  re- 
turned by  the  jury,  and  a  judgment  was 
entered  thereon  in  favor  of  the  appellee, 
Mitchell. 

From  this  judgment  appellant  company 
prosecutes  this  appeal,  alleging  that  the 
trial  court  committed  error  to  its  prejudice: 
(1)  In  permitting  the  plaintiff,  Mitchell,  to 
construe  and  pass  upon  the  reasonableness 
of  the  written  rules  of  the  company  and 


(Ky. 

their  application  In  testifying  before  the 
Jury,  and  erred  in  not  telling  the  Jury  as 
matter  of  law  the  meaning  of  the  rules  so 
introduced  In  evidence,  Instead  of  leaving 
this  question  to  the  jury;  and  (2)  because 
the  court  overruled  the  defendant's  motion 
for  peremptory  instructions  In  its  favor  at  the 
conclusion  of  the  evidence  for  the  plaintiff, 
and  again  at  the  conclusion  of  all  of  the  evi- 
dence :  and  (3)  because  the  damages  recover- 
ed by  the  plaintiff  are  excessive;  and  (4) 
the  court  erred  in  Instructing  the  jury,  par- 
ticularly In  giving  the  jury  inconsistent  and 
irreconcilable  instructions. 

A  statement  of  the  facts  Is  necessary  to 
a  fair  determination  of  the  questions  raised 
by  appellant. 

Harry  L.  Mitchell,  a  man  46  years  of  age, 
and  a  trainman  of  23  years'  experience,  and 
who  had  performed  the  duties  of  conductor 
for  a  period  of  12  years,  was,  while  in  con- 
trol of  a  work  train  in  the  yards  of  defend- 
ant company  at  Paris,  Ky.,  injured  by  a 
rear-end  collision  on  his  caboose.  The  work 
train  of  which  Mitchell  had  charge  was  in 
the  yard,  and  consisted  of  ten  cars  upon  and 
into  which  dirt  was  being  loaded  by  a  steam 
shovel,  and  carried  by  the  train  a  distance 
of  a  mile  or  more  north,  and  discharged. 
This  work  had  been  in  progress  for  some 
time. 

On  the  morning  of  the  injury  conductor 
Mitchell  went  to  work  about  6  o'clock.  As 
bis  train  occupied  the  main  track  in  the 
yards  it  was  necessary  for  him  to  know  what 
trains  were  scheduled  to  pass  on  said  track 
during  the  day.  To  obtain  this  information 
he  says  he  inquired  of  the  train  dispatcher 
what  trains  would  arrive  In  Paris  from  the 
south  on  that  day,  and  was  told,  as  Mitchell 
claims,  that  No.  42,  a  regular  freight  train, 
scheduled  to  arrive  at  10:10  each  forenoon, 
would  be  the  first  train  from  towards  Win- 
chester or  the  south.  With  this  Information 
he  proceeded  with  his  work  Certain  pas- 
senger trains  were  due  in  Paris  before  No. 
42,  and  these  were  entitled  to  the  right  of 
way.  For  the  protection  of  his  train,  con- 
ductor Mitchell  placed  a  flagman  on  the 
south  to  signal  any  on-coming  train,  as 
required  by  rules  of  the  company,  but  the 
steam  shovel  which  was  engaged  in  loading 
the  dirt  on  the  work  train  by  some  accident 
was  derailed,  and,  as  It  would  take  an  hoar 
or  more  to  replace  it,  conductor  Mitchell 
decided  to  move  his  train  out  onto  the  side 
track,  so  as  to  give  the  right  of  way  to  the 
passenger  train  which  was  due  in  about  an 
hour.  The  side  track  was  a  safe  place  for 
the  work  train.  Accordingly  a  signal  was 
given  the  flagman  to  come  in,  and  he  did  so, 
catching  the  rear  end  of  the  train,  caboose, 
as  it  was  moving  Into  the  siding  at  the  rate 
of  from  4  to  6  miles  per  hour.  He  Immedi- 
ately hung  up  his  flag  on  the  rear  end  of 
the  caboose,  and  started  to  the  front  door 
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thereof,  when  suddenly  and  unexpectedly, 
to  plaintiff,  Mitchell,  and  the  flagman,  an 
engine  and  tender  of  train  No.  72,  running, 
as  it  is  charged  by  plaintiff,  at  a  speed  of 
from  30  to  35  miles  per  hour,  ran  into  the 
rear  end  of  the  caboose,  where  Conductor 
Mitchell  was  at  the  time,  demolishing  the 
rear  end  of  the  caboose,  and  injuring  the 
plaintiff  severely  in  his  face,  arms,  legs,  and 
back,  from  which  he  has  not,  and  from 
which  it  Is  asserted  he  can  never,  fully  re- 
cover. His  injuries  consisted  of  a  fracture 
of  the  skull,  crushing  of  the  Jawbone  and 
cheekbone,  the  loss  of  several  teeth,  the  loss 
of  bearing  in  his  left  ear,  impairment  of 
sight  in  his  left  eye,  inability  to  masticate 
his  food,  injuries  to  his  spinal  column,  neck, 
and  other  serious  impairments.  The  steam 
shovel  and  other  engines  were  giving  off 
much  smoke  and  steam  at  the  time  of  the 
accident  and  the  view  was  obstructed  upon 
and  along  the  track  near  where  the  collision 
occurred.  The  accident  happened  within 
the  yard  limits,  and  train  No.  72,  which  ran 
Into  the  rear  end  of  Conductor  Mitchell's 
work  train,  was  moving  in  the  same  direc- 
tion the  work  train  was  going  at  the  time 
of  the  accident  The  flagman,  Larkin,  while 
on  duty  flagging  at  the  south  for  the  pro- 
tection of  the  work  train,  was,  according  to 
the  plaintiff's  contention,  at  a  position  on 
the  track  at  which  he  could  clearly  see  a 
distance  of  three-quarters  of  a  mile  south 
along  the  track,  and  at  the  time  be  was  sig- 
naled to  come  In  and  go  with  his  train  he 
testifies  that  he  was  keeping  a  lookout,  and 
no  trains  were  in  sight  coming  from  the 
south  on  the  main  track. 

Plaintiff,  Mitchell,  asserts  that  he  made 
inquiry,  and  was  Informed  by  the  train  dis- 
patcher, and  believed,  that  train  No.  42, 
from  the  south,  which  arrived  at  10:10  each 
a.  m.,  was  the  first  train,  and  that  he  (Mitch- 
ell) had  no  means  of  knowing  of  train  No. 
72  or  any  other  train  from  the  south,  except 
through  the  train  dispatcher,  and  alleges 
that  he  was  misled  by  the  statemeut  of 
the  dispatcher  that  train  No.  42  would  be 
the  first  one  to  arrive  from  the  south,  where- 
as train  No.  72  was  the  first  arriving  some 
time  before  10:10  a.  m.,  and  causing  his  In- 
jury. He  further  relies  upon  the  rules  of 
the  company  printed  in  its  rule  book,  which 
read  as  follows: 

"Yard  engines  will  use  tracks  within  yard 
limits  as  prescribed  by  rule  93,  must  know  what 
trains  are  expected,  and  Use  all  possible  precau- 
tions to  protect  themselves,  especially  around 
curves,  in  extreme  limits  of  the  yard.  Extra 
trains,  freight  trains,  yard  engines,  and  like  en- 
gines must  not  exceed  six  miles  per  hour  around 
curves,  or  where  the  view  is  obstructed,  unless 
track  is  known  to  be  clear." 

Bute  93  is  as  follows: 

"All  trains  will  approach  yard  limits  under 
control,  and  run  carefully  through  the  limits, 
expecting  to  find  the  main  track  dccupied. 
Yardmen  must,  however,  use  all  possible  pre- 
caution to  protect  themselves.  They  must  know 
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what  trains  are  expected,  and  let'  them  pass 
without  delay. 

"Within  terminals  and  switching  limits,  trains 
occupying  the  main  track  must  protect  them- 
selves against  the  following  movements,  and 
movements  at  converging  points. 

"Within  yard  limits  movements  on  double 
tracks  against  the  current  of  traffic  will  be 
made  only  under  protection." 

Appellee  further  relies  upon  the  following 
order  dated  September  2,  1913,  and  being  or- 
der No.  784,  which  he  asserts  was  In  force 
at  the  time  of  the  accident: 

"Bulletin  Board  Order  No.  784. 

"September  2,  1913. 

"All  concerned : 

"Effective  at  once.  All  north-bound  second- 
class,  and  inferior  trains  will  approach  the 
south  switch  of  drill  track  at  Paris  Junction 
under  control  and  stop,  unless  the  track  is  seen 
to  be  clear,  or  given  a  signal  by  a  switchman 
to  proceed. 

"Yard  engine  will  use  main  track  against  sec- 
ond class  and  inferior  trains  while  switching" 
— asserting  that  train  No.  72,  being  a 
freight  train,  was  exceeding  six  miles  per 
hour  while  passing  through  the  yard,  at  a 
point  where  the  view  was  obstructed  by 
smoke  and  steam,  and  where  the  track  was 
not  known  to  be  clear,  violated  the  rules 
of  the  company,  and  was  the  proximate 
cause  of  the  injury. 

Plaintiff  insists  that  he  Is  entitled  to  re- 
cover if  he  himself  was  not  violating  some 
rule  of  the  company.  On  the  other  hand, 
the  defendant  company  contends  that  Mitch- 
ell, as  conductor  of  the  ,work  train,  was 
guilty  of  contributory  negligence  in  falling 
to  comply  with  the  rule  wherein  trainmen 
when  within  yard  limits  are  required  to 
"know  what  trains  are  expected,  and  to 
use  all  possible  precaution  to  protect  them- 
selves," in  that  plaintiff,  Mitchell,  failed  to 
keep  his  flagman  on  the  track  south  of  his 
train,  to  warn  approaching  trains  of  the  oc- 
cupation of  the  track  by  the  work  train, 
and  further  failed  to  place  torpedoes  or  oth- 
er signals  on  the  track  to  warn  approaching 
train  of  the  occupation  of  the  main  track  in 
the  yard. 

Defendant  company  relies  upon  rule  99, 
which  Is  as  follows: 

"When  a  train  stops  or  is  delayed  under  cir- 
cumstances in  which  it  may  be  overtaken  by 
another  train,  the  flagman  must  go  back  imme- 
diately with  stop  signals  to  stop  any  train  mov- 
ing in  the  same  direction.  At  a  point  50  rail 
lengths,  or  1,500  feet  from  the  rear  of  his 
train,  he  must  place  one  torpedo  on  the  rail, 
he  must  then  continue  to  go  back  at  least  100 
rail  lengths,  or  3,000  feet,  from  the  rear  of  his 
train,  and  place  two  torpedoes  on  the  rail  30 
feet  or  one  rail  length,  apart,  when  he  may  re- 
turn to  a  point  70  rail  lengths,  or  2,100  feet 
from  the  rear  of  his  train,  and  he  must  remain 
there  until  recalled  by  the  whistle  of  his  en- 
gine, but  if  a  passenger  train  is  due  within  ten 
minutes,  or  if  an  approaching  train  is  within 
sight  or  bearing,  he  must  remain  until  it  ar- 
rives. If  the  view  is  obstructed  or  if  on  de- 
scending grade,  he  must  go  as  much  further  as 
may  be  necessary  to  reach  a  point  where  he  is 
absolutely  sure  that  he  can  be  seen  by  the  ex- 
pected train  at  a  sufficient  distance  in  which  to 
stop.  When  he  comes  in,  he  must  remove  the 
torpedo  nearest  his  train;  but  the  two  torpe- 
does must  be  left  on  the  rail  as  a  caution  signal 
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to  any  following  train.  When  protecting  at 
night  the  flagman  must,  the  last  thing  after  be- 
ing recalled,  place  a  lighted  fuse  upright  be- 
tween the  rails  at  the  point  where  the  one  tor- 
pedo wag  removed. 

"An  exception  may  be  made  only  under  the 
following  conditions :  If  on  level  or  ascending 
grade,  and  on  a  straight  line  where  there  is  a 
clear  and  unobstructed  view  of  the  track  for 
at  least  one  mile,  the  flagman  must  go  back  at 
least  30  rail  lengths,  or  900  feet,  by  day,  and 
not  less. than  70  rail  lengths,  or  2,100  feet  by 
night.  At  a  point  20  rail  lengths,  or  600  feet, 
from  the  rear  of  his  train  he  must  place  one  tor- 
pedo on  the  rail,  and  when  he  has  reached  the 
prescribed  distance,  he  must  place  two  torpedoes 
on  the  rail  30  feet,  or  one  rail  length  apart 
when  he  may  return  to  the  point  where  he  plac- 
ed the  first  torpedo,  being  governed  in  other  re- 
spects by  the  requirements  of  the  first  paragraph 
of  this  rule.  The  front  of  the  train  must  be 
protected  in  the  same  way  by  the  front  brake- 
man.  If  he  is  unable  to  go,  the  flagman  must 
be  sent  in  his  place." 

Rule  99(B): 

"When  a  freight  train  stops  at  a  usual  stop- 
ping place  where  the  rear  of  the  train  can  be 
plainly  seen  from  a  train  moving  in  the  same 
direction,  at  a  distance  of  at  least  one-half  mile, 
the  flagman  must  immediately  go  back  with  a 
stop  signal  not  leas  than  50  feet,  and  aa  much 
further  as  may  be  necessary  to  protect  his  train. 
But  if  the  rear  of  his  train  cannot  be  plainly 
seen  at  a  distance  of  at  least  one-half  mile,  the 
flagman  must  be  governed  by  rule  99.  When  a 
train  Btops  at  a  water  or  fuel  station  which  is 
not  a  regular  stopping  place  for  that  train,  the 
flagman  must  be  governed  by  rule  99." 

Appellant  also  relies  upon  the  following 
rules: 

"Employes  are  warned  that  extra  trains  may 
run  at  any  time,  and  trains  may  run  on  any 
track  in  either  direction  without  notice,  except 
to  those  whom  it  is  necessary  to  advise  in  or- 
der to  insure  proper  movements  of  such  trains. 
Employes  must  be  governed  accordingly  and  ex- 
ercise proper  care  to  avoid  being  injured.'' 

Rule  B,  p.  7: 

"Employes  must  be  conversant  with  and  obey 
the  rules  and  special  instructions.'' 
Rule  105,  p.  50: 

"Both  conductors  and  enginemen  are  respon- 
sible for  the  safety  of  their  trains,  and,  under 
conditions  not  provided  for  by  the  rules,  must 
take  every  precaution  for  their  protection." 

Rule  85,  p.  35: 

"If  for  any  cause  the  speed  of  a  train  is  so 
much  reduced  as  to  endanger  the  rear,  the  con- 
ductor will  be  responsible  for  fully  protecting 
it  by  use  of  proper  signals." 

[1-3]  Our  conception  of  the  meaning  of 
rule  99  does  not  make  it  applicable  to  the 
facts  of  this  case,  bat  this  rule  has  applica- 
tion only  to  trains  beyond  yard  limits,  under 
quite  different  circumstances,  and  we  think 
that  the  trial  court  was  correct  in  so  con- 
struing rule  99.  It  Is  the  undoubted  law  of 
this  state  that  railroads  must  make  and 
promulgate  such  reasonable  rules  for  the 
government  of  employes  and  the  management 
and  operation  of  trains,  as  will  safeguard  and 
protect  the  traveling  public,  the  employes, 
and  the  property  of  both  the  company  and  of 
the  shipper,  and  in  falling  so  to  do  are  liable 
for  any  injury  or  loss  which  results  from  or 
arises  out  of  the  confusion  or  want  of  una- 
nimity occasioned  by  the  lack  of  such  rule, 
and  It  Is  and  was  the  duty  of  employes  such 


as  the  plaintiff,  Mitchell,  to  exercise  the  high- 
est degree  of  care  employed  by  experienced 
trainmen  in  such  service,  to  conform  to  the 
said  rules,  and,  falling  in  this,  an  employe' 
suffering  an  injury,  is  barred  of  recovery. 

Appellant  company  complains  that  the 
court  permitted  the  plaintiff,  while  testify- 
ing as  a  witness,  to  give  his  construction  and 
version  of  the  several  rales  of  the  company 
introduced  by  him  In  evidence,  and  It  insists 
that  the  construction  of  such  rules  was  not 
only  inapt  and  at  variance  to  the  true  Intents 
thereof,  bat  a  usurpation  of  the  powers  of  the 
trial  court  upon  whom  alone  is  devolved  the 
power  and  duty  of  construing  such  writings, 
and,  further,  that  the  jury  should  not  hare 
been  permitted  to  construe  or  pass  upon  the 
reasonableness  of  such  roles. 

[4]  In  this  it  Is  correct;  for  this  court  in 
numerous  opinions  has  held  that  it  Is  the 
duty  of  the  court  to  construe  the  written 
rules,  as  well  as  to  say  whether  the  condi- 
tions and  circumstances  shown  in  the  evi- 
dence in  a  given  case  Justify  the  application 
of  the  role  in  question,  and  in  some  instances 
to  define  the  rules.  L.  &  N.  R.  Co.  v.  Heinig's 
Adm'r,  162  Ky.  14,  171  S.  W.  853 ;  I*  ft  N.  v. 
Sewell,  142  Ky.  174,  134  S.  W.  162;  L.  ft  N. 
R  Co.  v.  McCandless,  123  Ky.  125,  93  S.  W. 
1041,  29  Ky.  Law  Rep.  563 ;  and  other  cases. 

[S]  We  do  not  agree  with  learned  counsel 
for  appellant  that  the  trial  court,  either  al- 
lowed the  plaintiff  as  a  witness  to  construe 
the  rules,  or  submitted  to  the  Jury  that  ques- 
tion. It  Is  true,  however,  that  the  plaintiff, 
Mitchell,  while  testifying,  was  permitted  to 
point  out  the  application  of  certain  rules 
which  needed  explanation  from  persons  famil- 
iar with  them  and  engaged  in  the  business 
they  were  intended  to  regulate.  But  since 
Mitchell,  according  to  the  evidence,  Is  a  man 
of  23  years'  experience  in  railroad  service, 
12  years  of  which  he  has  devoted  to  the  work 
of  conductor,  his  qualifications  particularly 
fit  him  to  speak  upon  the  subject,  .and  to 
point  out  the  application  which  the  rules 
were  given  In  actual,  everyday  practice  by 
the  company  and  its  employes. 

[8]  While  the  trial  court  did  not  admonish 
the  Jury  with  respect  to  the  evidence  applica- 
ble to  the  rules,  or  construe  the  rules  for  the 
Jury  during  the  bearing  of  the  evidence,  It 
did  so  very  fully  and  completely  in  the  writ- 
ten instructions  given  the  jury  before  argu- 
ment was  had.  The  Jury  was  not  called 
upon  to  construe  the  rules,  bat  the  court  ex- 
ercised this  duty  entirely  and  clearly  In  the 
instructions,  and  In  so  doing  was  plainly 
within  the  rule  announced  by  this  court  in 
the  several  cases  cited  above. 

[7]  Appellant  earnestly  Insists  that  the  tri- 
al court  should  have  sustained  its  motion  for 
a  directed  verdict  in  its  favor,  upon  the 
grounds  that,  when  the  rules  were  properly 
construed  and  applied,  there  was  no  issue  of 
fact  to  submit  to  the  jury,  but  only  a  question 
of  law  for  the  court  With  this  view  we  can- 
not agree.  The  plaintiff  Mitchell's  train  was 
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at  a  point  on  the  track  at  which  It  had  a 
right  to  be  and  was  required  to  be  In  the  per- 
formance of  its  duties.  Working  in  the  yards 
as  it  was,  it  had  to  move  and  give  the  right 
of  way  on  the  main  track  to  passing  trains, 
and  this  it  was  undertaking  to  do  at  the 
Instant  of  the  accident.  While  appellant 
company  insists  that  the  plaintiff,  Mitchell, 
did  not  properly  protect  his  train  by  a  flag- 
ma  n  or  torpedoes,  and  that  train  No.  72, 
which  ran  Into  the  caboose,  was  only  travel- 
ing at  ja  speed  of  from  four  to  six  miles  per 
hour,  the  evidence  for  the  plaintiff  is  quite 
at  variance,  and  Is  sufficient  to  sustain  the 
plaintiff's  contention  that  he  did  properly 
protect  his  train,  and  that  train  No  72  was 
running  at  a  very  much  higher  rate  of  speed 
than  was  allowed  in  the  yards  under  the 
rules.  These  are  controverted  points  in  the 
evidence  of  which  the  Jury  is  the  sole  judge. 
When  plaintiff  started  to  move  his  work  train 
from  the  main  track  to  the  siding,  a  place  of 
safety,  it  was  his  duty  and  a  custom  of  the 
company  in  handling  trains  within  its  yards 
to  call  in  the^flagman.  Indeed,  there  would 
he  no  use  In  flagging  for  the  protection  of  a 
train  which  had  taken  siding,  and  was  not 
exposed  to  Incoming  trains.  And,  since  the 
rale  of  the  company  required  trains  such  as 
train  No.  72.  while  in  the  yard,  and  at  a 
point  where  the  view  was  obstructed,  to  run 
at  a  speed  not  exceeding  six  miles  per  hour, 
and  the  flagman,  Larkln,  had  just  returned 
from  a  point  from  which  he  could  overlook 
the  track  for  three-quarters  of  a  mile,  and 
no  train  was  in  sight,  and  the  work  train 
was  moving  at  a  rate  of  from  four  to  six 
miles  per  hour  onto  the  siding,  a  place  of 
safety,  we  fail  to  see  wherein  the  plaintiff, 
Mitchell,  failed  to  comply  with  the  rules  of 
the  company  for  the  protection  of  bis  train, 
or  failed  to  exercise  the  degree  of  care  re- 
quired of  a  conductor  under  the  circumstanc- 
es of  this  case. 

18)  There  was  a  question  for  the  Jury's  de- 
termination ;  in  fact,  several  questions  which 
the  jury  alone  could  determine  from  the  evi- 
dence. There  was  no  rule  of  the  company 
requiring  a  train  in  the  yard  such  as  the  one 
In  charge  of  Mitchell  to  flag  against  on-com- 
ing trains,  but  it  was  the  duty  of  Mitchell 
and  other  trainmen  to  exercise  the  highest 
degree  of  care  to  fully  protect  trains.  But 
whether  placing  a  flagman  on  the  track  to 
the  south  of  his  train  up  to  the  time  he  start- 
ed to  move  into  the  siding  was  a  compliance 
with  the  rules,  or  whether  calling  in  the  flag- 
man as  the  train  was  moving  into  the  siding, 
was  a  failure  on  the  part  of  the  plaintiff, 
Mitchell,  to  exercise  the  degree  of  care  re- 
quired, were  questions  of  fact  for  determina- 
tion by  the  jury  under  proper  instructions 
from  the  court. 

II]  The  plaintiff,  Mitchell,  had  a  right  to 
rely  upon  the  information  obtained  from  the 
train  dispatcher,  as  to  the  number  of  trains 
from  the  south  and  the  time  of  the  arrival 
of  the  same.   The  dispatcher  Is  the  highest 


source  of  information  on  that  subject  He 
has  full  charge  of  the  schedule,  and  no  trains 
can  move  without  his  order.  But  It  is  argued 
that,  since  train  No.  72  bad  a  regular  sched- 
ule, but  was  late,  and  had  not  arrived,  the 
rule  of  the  company  allowing  12  hours  to  de- 
layed trains  had  not  elapsed  since  its  sched- 
uled time  of  arrival,  and  under  said  rule 
train  No.  72  had  the  right  to  proceed  within 
the  12  hours,  and  should  have  been  anticipat- 
ed by  the  plaintiff,  Mitchell.  Moreover,  the 
bulletin  which  the  plaintiff,  Mitchell,  exam- 
ined, or  had  the  opportunity  and  was  in  duty 
bound  to  examine,  disclosed  the  fact  that 
No.  72  was  behind  time  and  had  not  arrived, 
and  put  him  on  notice  and  It  was  his  duty  to 
take  extra  precaution  to  ascertain  the  time 
of  arrival  of  the  train  No.  72,  and,  failing  in 
this,  he  did  not  exercise  the  necessary  care 
with  reference  to  said  train  when  he  made 
inquiry  of  the  train  dispatcher  as  to  what 
train  would  first  arrive  from  the  south,  if  he 
did  make  such  inquiry.  Train  No.  72  was 
from  the  south,  and  the  question  asked  by  the 
plaintiff  of  the  dispatcher,  according  to  his 
evidence,  was  sufficient  to  elicit  the  informa- 
tion required. 

If  plaintiff  asked  the  question,  "What  will 
be  the  first  train  from  the  south?"  and  the 
train  dispatcher  answered,  "No.  42,"  and  the 
scheduled  time  of  arrival  of  No.  42  was  10:10 
a.  m.,  was  it  negligence  on  the  part  of  the 
plaintiff  to  rely  upon  the  statement  of  bis 
superior  officer?  And  if  train  No.  72  arrived 
unexpectedly  to  plaintiff,  .and  the  accident 
happened  before  that  hour,  when  plaintiff 
was  acting  upon  that  Information,  and  when 
he  was  complying  with  the  rules,  shall  plain- 
titt's  right  of  recovery  be  denied?  We  do 
not  think  it  is  necessary  or  even  proper  for  a 
conductor  to  enter  into  a  controversy  or  dis- 
pute with  tne  train  dispatcher  upon  a  point 
as  to  what  train  will  arrive  first  or  the  hour 
of  arrival.  The  dispatcher  had  at  his  dispos- 
al the  very  beBt  sources  of  information  on 
that  suoject,  and  in  fact  directed  and  con- 
trolled the  schedule  and  the  running  of  the 
trains.  He  was  a  superior  officer  in  the 
service  of  the  company  to  the  plaintiff,  Mit- 
chell, and  it  seems  to  us  that  it  was  but 
natural  and  reasonable  that  the  conductor 
hould  have  accepted  the  statement  of  the 
train  dispatcher  as  true  and  correct,  and  to 
have  relied  upon  it  To  hold  otherwise 
would  upset  the  whole  system  of  train  dis- 
patching, render  all  schedules  questionable, 
and  put  conductors  In  doubt,  rendering  dis- 
putes with  the  train  dispatcher  a  necessary 
and  common  occurrence  with  reference  to 
the  schedule  of  their  trains.  The  confusion 
that  would  thus  arise  would  be  both  unprofit- 
able and  dangerous.  If  the  conductor  had 
the  right  to  rely  upon  the  statement  of  the 
dispatcher  as  to  the  time  of  the  arrival  of 
train  No.  72,  and  did  so,  and  in  doing  so  the 
collision  happened,  and  he  was  injured  at  a 
time  when  he  was  exercising  the  degree  of 
care  required  of  him,  and  enforcing  and  11  v- 
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ing  up  to  the  rules  of  the  company  employed 
for  the  protection  of  trains  and  trainmen, 
then  undoubtedly  the  trial  court  committed 
no  error  in  submitting  the  case  to  the  Jury. 

[10]  The  plaintiff  made  out  a  prima  facia 
case  when  he  proved  the  rule  requiring  trains 
entering  the  yard  to  be  under  control,  and 
not  to  exceed  six  miles  per  hour,  on  an  ob- 
structed track,  the  violation  of  that  rule  by 
the  crew  of  train  No.  72,  the  accident  as  the 
proximate  result  thereof,  at  a  time  when  the 
plaintiff  was  conforming  to  the  rules  of  the 
company  for  the  protection  of  bis  train,  and 
was  entitled  to  go  to  the  jury. 

[11]  But  it  is  urged  that  the  evidence  of 
appellant  shows  a  different  state  of  facts. 
There  is  a  sharp  conflict  in  the  evidence  on 
several  points,  but  the  rule  adopted  by  this 
state  is  to  submit  the  case  to  the  Jury,  where 
there  is  sufficient  evidence  to  support  the 
plaintiff  s  view  of  the  case,  even  though  the 
evidence  for  the  defendant  greatly  prepon- 
derates. The  weight  to  be  given  to  evidence 
is  for  the  Jury,  and  the  court  has  no  power  to 
disturb  a  verdict  simply  because  it  may  be- 
lieve a  preponderance  of  the  evidence  is  to 
the  contrary,  where  the  evidence  is  sufficient 
to  support  the  verdict.  The  Jury  has  the 
right,  and  is  often  Justified  in  finding  the 
fact  in  favor  of  a  single  witness  as  against 
a  great  number  on  the  other  aide.  It  is 
a  question  of  veracity  which  addresses  it- 
self solely  to  the  good  common  sense  and 
discriminating  intelligence  of  a  jury. 

11 ZJ  xhe  appellant  company  makes  the 
point  that  the  verdict  for  $20,000  Is  excessive. 
We  have  recited  somewhat  in  detail  the  na- 
ture of  the  injuries  received  by  Mitchell. 
The  physicians  do  not  all  agree  as  to  the 
permanent  nature  of  plaintiff's  injuries,  but 
some  regard  them  as  only  temporary  In  parts, 
but  the  great  weight  of  the  evidence  tends  to 
support  plaintiff's  contention  that  his  Inju- 
ries are  permanent.  After  the  lapse  of  a  year 
he  is  unable  to  perform  any  labor  or  even  to 
feed  or  take  care  of  himself.  His  power  of 
mastication  is  almost  entirely  destroyed.  He 
cannot  follow  his  old  occupation.  At  46  years 
of  age  it  is  too  late  in  life  for  the  plaintiff  to 
take  up  a  new  calling,  even  if  he  were  able 
physically  so  to  do.  He  was  earning  from 
$145  to  $150  per  month.  He  can  earn  noth- 
ing now,  but  is  a  burden  both  to  himself  and 
family.  jTrom  all  the  evidence  we  conclude 
his  ability  to  earn  money  is  practically  de- 
stroyed. The  pain  and  suffering  which  he  has 
endured,  no  doubt,  Is  beyond  the  power  of 
words,  to  express.  While  he  is  yet  alive,  can 
eat,  drink,  wear  clothing,  and  require  atten- 
tion, he  is  dead  so  far  as  his  capacity  to 
earn  money,  provide  for  his  family,  or  enjoy 
the  good  things  of  life.  In  other  words,  he  is 
an  expense,  but  is  unable  to  produce  an  in- 
come. Viewed  from  every  side,  we  are  not 
prepared,  although  the  verdict  is  large,  to 
say  that  it  is  excessive,  or  that  it  appears  to 
have  been  rendered  under  the  influence  of 
passion  or  prejudice. 


Appellant  cites  three  cases  to  support  its 
contention  that  the  verdict  is  excessive. 
L.  &  N.  R.  R.  Co.  v.  Brown,  127  Ky.  732,  106 
S.  W.  795,  13  I*  R.  A.  (N.  S.)  1135,  32  Ky. 
Uw  Rep.  552 ;  L.  &  N.  R.  R.  Co.  v.  Resume, 
128  Ky.  90,  107  S.  W.  290,  32  Ky.  Law  Rep. 
946;  Ky.  Wagon  Mfg.  Co.  v.  Shake,  137  Ky. 
742,  126  S.  W.  1095. 

In  the  Brown  Case,  relied  upon  and  above 
cited  by  the  appellant,  a  verdict  of  $10,000 
was  awarded  for  injuries  sustained  in  a  col- 
lision on  a  railroad  where  Brown,  an  employ*, 
was  pinioned  under  some  debris  resulting 
from  the  wreck,  and  held  there  for  an  hour 
or  more  in  sight  of  fire  which  was  burning 
the  pile  of  stuff  on  him,  when  he  was  releas- 
ed. While  he  suffered  some  minor  injuries  to 
his  person,  and  undoubtedly  suffered  great 
mental  anguish,  while  unable  to  extricate 
himself  from  the  burning  heap,  he  was  not 
seriously  or  permanently  injured,  but  was 
soon  able  to  return  to  work,  and  the  court 
there  properly  adjudged  a  verdict  of  $10,000 
excessive. 

The  case  of  Louisville-  &  Nashville  Rail- 
road Co.  v.  Reaume  was  one  where  Miss 
Keaume,  an  actress  24  years  of  age,  was  in- 
jured in  a  wreck  from  which  she  immediately 
proceeded  on  her  Journey  to  an  engagement 
at  a  theater  on  the  same  night  and  took  the 
part  of  the  leading  character,  and  performed 
her  duties  on  that  evening  without  apparent 
difficulty,  either  mental  or  physical,  from  the 
injuries  received  in  the  wreck.  Shortly 
thereafter  she  opened  a  school  for  the  study 
of  elocution  and  expression  in  Cincinnati 
and  was  able  to  earn  good  money.  The  ver- 
dict for  $10,000  in  that  case  was  adjudged 
excessive  because  the  injuries  were  slight. 

Appellant  also  relies  upon  the  case  of  the 
Kentucky  Wagon  Manufacturing  Co.  v.  Shake, 
137  Ky.  742,  126  S.  W.  1095,  where  $10,000 
was  recovered  for  an  Injury  sustained  to  the 
scalp  of  the  head,  from  which  injury  the 
complainant  was  confined  to  a  hospital  only 
five  weeks,  and  was  again  able  to  perform  his 
usual  duties.  There  was  no  fracture  of  the 
skull  or  of  the  bones  of  the  body,  and,  while 
there  was  much  physical  suffering,  it  was 
slight  compared  with  the  injuries  and  suffer- 
ing sustained  in  the  case  at  bar,  and  the 
court  there  properly  held  the  verdict  for 
$10,000  excessive. 

The  court  gave  eight  Instructions  In  all, 
the  first  six  of  which  were  offered  by  the 
plaintiff,  and  Nos.  7  and  8  were  offered  by 
and  given  at  the  instance  of  counsel  for  the 
defendant  company.  Appellant  insists  that 
instruction  No.  2  is  in  conflict  with  instruc- 
tions 7  and  8.  Instruction  No.  2  is  as  fol- 
lows: 

"The  court  further  instructs  the  jury  that  it 
was  the  duty  of  the  plaintiff  while  using  the 
track  within  the  yard  limits  to  know  what  trains 
were  expected  and  to  use  all  possible  precau- 
tions to  protect  his  engine  and  cars.  The  court 
further  instructs  the  jury  that,  if  they  believe 
from  the  evidence  that  the  plaintiff  inquired  of 
the  train  dispatcher  on  the  morning  before  the 
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Injury,  if  any,  as  to  what  trains  were  expected 
from  the  direction  of  Winchester  on  the  south, 
the  plaintiff  had  a  right  to  rely  upon  the  infor- 
mation, if  any,  given  to  him  by  the  train  dis- 
patcher, in  the  absence  of  any  Knowledge  or  in- 
formation on  his  part  to  the  contrary,  and 
such  inquiry  and  information,  if  any,  obtained 
from  the  train  dispatcher,  was,  in  the  absence 
of  any  knowledge  or  information  of  his  own  to 
the  contrary,  a  discharge  of  his  duty  to  know 
what  trains  were  expected  from  the  direction 
of  Winchester  or  the  south ;  and  the  court  fur- 
ther instructs  the  jury  that  the  rule  or  duty  to 
use  all  possible  precautions  to  protect  his  engine 
and  cars  mean  all  precaution  which  the  jury 
may  believe  from  the  evidence  were  usual  and 
customary  under  the  circumstances  on  the  part 
of  (and  which  the  jury  may  believe  from  the 
evidence  might  reasonably  be  expected  to  be  used 
by)  persons  of  ordinary  prudence  engaged  in 
the  same  or  like  business  and  under  the  same  or 
like  circumstances  and  exercising  the  highest 
degree  of  care,  and  the  highest  degree  of  care 
means  the  utmost  skill  exercised  by  prudent  and 
skillful  persons  in  the  management  and  oper- 
ation of  engines  and  cars." 

The  Instruction  informs  the  jury  that  It 
was  the  duty  of  the  plaintiff  to  know  what 
trains  were  expected  at  Paris  on  that  day, 
and  to  use  all  possible  precautions  to  protect 
against  injury,  and  that,  if  the  jury  believed 
from  the  evidence  that  the  plaintiff  inquired 
of  the  train  dispatcher  on  that  morning  be- 
fore his  injury  what  trains  were  expected 
from  the  direction  of  Winchester  or  the 
south,  the  plaintiff  bad  the  right  to  rely 
upon  the  information  so  acquired  from  the 
dispatcher  in  the  absence  of  any  knowledge 
or  Information  on  his  part  to  the  contrary, 
and  that  to  obtain  such  information  by  in- 
quiry of  the  train  dispatcher  in  the  man- 
ner claimed  by  the  plaintiff  was  a  discharge 
of  bis  duty  to  know  what  trains  were  ex- 
pected from  the  direction  of  Winchester. 
The  instruction  further  tells  the  jury  what 
is  meant  by  the  rule  which  required  of  the 
plaintiff  the  use  of  all  possible  precautions 
to  protect  his  engine  and  cars,  and  also  the 
degree  of  care  required  of  the  plaintiff,  and 
the  definition  of  the  highest  degree  of  care. 

[IS,  14]  We  see  no  defect  in  instruction  No. 
2  that  was  prejudicial  to  appellant,  but  it 
must  be  admitted  that  in  some  particulars 
Instructions  Nos.  7  and  8,  which  are  in  sub- 
stance the  same,  are  in  conflict  with  instruc- 
tion No.  2,  but,  since  instruction  No.  2,  which 
was  given  on  motion  of  the  plaintiff,  is  not 
erroneous,  and  since  instructions  7  and  8 
were  prepared  and  offered  by  appellant,  and 
given  on  its  motion,  it  cannot  be  heard  to 
complain  that  said  instructions  are  in  con- 
flict with  instruction  No.  2,  and  thus  take 
advantage  of  its  own  error.  The  instructions 
given  by  the  court,  omitting  instructions  Nos. 
7  and  8,  fairly  present  the  law  of  the  case, 
and  are  not  subject  to  the  criticism  made 
by  appellant  that  the  construction  of  the 
rules  of  the  company  were  submitted  to  the 
jury,  nor  are  they  conflicting.  Quite  the 
contrary  id  true.  The  instructions  state 
clearly  and  concisely  the  construction  to  be 


placed  upon  the  rules  i  of  the  company,  in- 
volved In  this  case.  Instructions  Nos.  7  and 
8  are  involved,  and  violate  the  rules  against 
tautology,  repetition,  and  circumlocution,  but 
the  appellant  is  not  in  position  to  take  ad- 
vantage of  this. 
Judgment  affirmed. 


RICKETT  et  al  v.  BOLTON. 
(Court  of  Appeals  of  Kentucky.   Feb.  6,  1917.) 

1.  Appearance  «=»9(6)  —  General  Appear- 
ance—Motion  fob  Submission  of  Cask. 

Where  process  on  a  judgment  creditor's 
amended  petition  asking  forv  a  cancellation  of 
defendant's  conveyance  to  his  father-in-law  was 
not  served  on  defendant,  but,  after  filing  of  such 
petition  and  proof,  he  objected  to  plaintiff's  mo- 
tion for  a  submission  of  case  without  saving 
question  of  jurisdiction  he  thereby  entered  a  gen- 
eral appearance. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  §§  47-49;  Dec.  Dig.  <8=»9(5).] 

2.  Fraudulent  Conveyances  «3=»218  —  No- 
tice to  Purchaser— Setting  Aside. 

Where  plaintiff  obtained  judgment  against 
a  town  marshal,  and  a  surety  on  his  bond,  be- 
fore judgment  was  rendered,  conveyed  a  tract  to 
his  father-in-law  to  defeat  the  collection  of 
plaintiff's  judgment,  and  the  grantee,  acting  for 
himself  and  wife,  had  notice  of  such  fraudulent 
intent,  the  conveyance  was  properly  set  aside. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  f {  643-645,  650 ;  Dec 
Dig.  <3=»218.] 

3.  Fraudulent  Conveyances  <8=>313(1)— Ac- 
tion to  Set  Abide— Notice. 

Where  neither  the  original  nor  the  amended 
petition  in  an  action  to  set  aside  conveyances 
alleged  to  have  been  made  to  defeat  plaintiff's 
collection  of  a  judgment  described  certain  tracts 
or  sought  to  have  the  conveyance  of  such  tracts 
set  aside,  it  was  error  to  set  aside  such  convey- 
ances and  award  plaintiff  a  lien  on  the  tracts,  as 
defendant  was  entitled  to  notice  that  such  ac- 
tion would  be  taken. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §  968;  Dec.  Dig.  «=> 

4.  Husband  and  Wife  c$=>129(3)— Action  to 
Set  Aside  Title  of  Husband— Win's  Eq- 
uity—Estoppel of  Wife. 

Where  the  original  purchase  money  for  a 
tract  came  through  the  wife's  father  and  was 
paid  by  her,  but  the  deed  was  taken  in  the  name 
of  her  husband  and  herself,  and  the  wife,  though 
claiming  a  trust  acquiesced  in  the  huabnnd's  ti- 
tle and  he  was  accepted  as  surety  on  a  bond  on 
the  faith  of  his  ownership,  the  wife,  to  whom  he 
conveyed,  would  not  be  permitted  to  enforce  her 
equity  against  the  husband's  judgment  creditor. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  470:  Dec.  Dig.  «=>129(3); 
Estoppel,  Cent  Dig.  |  191.] 

5.  Partition  «3=>94(1)— Commissioners— Re- 
port. 

Where  wife  obtained  an  order  appointing 
commissioners  to  partition  two  tracts  between 
herself  and  her  husband,  the  report  of  the  com- 
missioners partitioning  the  land  should  have 
been  filed  before  the  sale,  so  that  the  parties 
might  know  what  land  could  be  sqld,  and  that 
the  wife  might  file  exception  to  the  report  if  dis- 
satisfied with  the  partition. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  81  287-293 ;  Dec.  Dig.  «5=»94(1).] 
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6.  Husband  and  Wn  «3=»149Ch— Pbofebty 
of  Wife— Action  bt  Husband  b  Cbeditob. 

Where  a  tract  was  purchaser  with  a  wife's 
money  and  tittle  thereto  was  never  conveyed  to 
her  husband,  so  as  to  enable  him  to  enjoy  any 
credit  because  of  his  apparent  ownership,  such 
tract  was  not  to  be  subjected  to  the  claim  of  his 
creditor. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  573;  Dec.  Dig.  ®=>149(1).] 

7.  Homestead  «=>196  —  Title  of  Wife  — 
Award. 

Where  a  wife  owned  land  in  her  own  right, 
it  was  unnecessary,  in  a  creditor's  action 
against  the  husband,  to  allow  her  homestead 
therein  and  thereby  defeat  her  right  to  such 
homestead  as  she  might  have  in  her  husband's 
land. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  §  367;  Dee.  Dig.  «=»196.] 

8.  Doweb  €=44— Bab— Conveyance. 

In  an  action  to  Bet  aside  a  debtor's  fraudu- 
lent conveyance  to  his  wife,  where  the  wife 
would  have  an  inchoate  right  of  dower  in  land 
allotted  to  her  husband,  a  judgment  depriving 
her  of  all  such  dower  right  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent. 
Dig.  U  3,  130-143;  Dec  Dig.  «=>44.] 

9.  Fraudulent  Conveyances  <^=>313(2)  — 
Judgment— Separate  Sale  of  Tracts. 

In  a  creditor's  action  to  set  aside  a  debtor's 
fraudulent  conveyance  involving  tracts  of  land 
belonging  to  different  parties,  and  not  contigu- 
ous but  located  in  different  parts  of  a  county, 
the  tracts  should  be  sold  separately. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §§  969,  970;  Dec.  Dig. 
«=>313(2).) 

Appeal  from  Circuit  Court,  Whitley 
County. 

Action  by  Martha  Bolton  against  B.  M. 
Rose,  William  Rickett,  R.  M.  Perkins  and 
Cynthia  Perkins,  his  wife.  Decree  for  plain- 
tiff, and  defendants  Rose,  Rickett,  and  Cyn- 
thia Perkins  appeal.  Reversed,  and  cause  re- 
manded. 

Stephens  &  Steely  and  H.  C.  Gillls,  all  of 
Williamsburg,  for  appellants.  R.  S.  Rose  and 
P.  W.  Hardin,  both  of  Williamsburg,  for  ap- 
pellee. 

CLAY,  C.  In  the  year  1907,  James  Ayers, 
who  was  the  marshal  of  the  town  of  Jelllco, 
shot  and  killed  Sampson  Bolton.  Martha 
Bolton,  the  widow  and  administratrix  of 
Sampson  Bolton,  brought  suit  against  Ayers 
and  his  bondsmen,  B.  M.  Rose  and  It  M.  Per- 
kins, to  recover  damages  for  Bolton's  death. 
On  January  27,  1909,  judgment  was  rendered 
in  favor  of  plaintiff  for  $3,000  against  Ayers 
and  his  sureties,  Rose  and  Perkins.  Execu- 
tion was  issued  on  the  judgment  and  return- 
ed, "No  property  found."  Thereupon  plain- 
tiff  brought  this  action  of  discovery  and  ask- 
ed that  the  defendants  be  required  to  come 
into  court  and  disclose  their  property.  Sub- 
sequently an  amended  petition  was  filed,  in 
which  plaintiff  charged  that  since  the  filing 
of  her  petition  the  defendant  Rose,  with  the 
fraudulent  intent  to  cheat,  hinder,  and  delay 
the  collection  of  the  judgment,  had  conveyed 
to  his  father-in-law,  William  Rickett,  a  cer- 


tain described  tract  of  land.  According  to 
this  description,  there  was  118.51  acres  in  the 
tract;  but  there  was  excluded  therefrom  a. 
tract  of  50  acres,  conveyed  to  B.  M  Rose  by 
tbe  will  of  his  father.  No  process  was  is- 
sued on  this  amended  petition  against  Rose, 
but  process  was  Issued  against  William  Rick- 
ett. 

Later  on,  an  amended  petition  was  filed, 
charging  that  R.  M.  Perkins  fraudulently 
conveyed  to  his  wife,  Cynthia  Perkins,  three 
tracts  of  land,  two  of  which  were  known  as 
the  "Jesse  Walden  tracts"  and  the  other  as 
the  "Cal  Perkins  tract"  Cynthia  Perkins  set 
up  claim  to  the  tracts  In  controversy,  on  the 
ground  that  they  were  purchased  with  money- 
inherited  by  her  from  her  father  and  that 
the  title  was  taken  to  her  and  her  husband 
jointly  when  It  should  have  been  taken  to 
her,  and  that  her  husband,  held  the  land  in 
trust  for  her  and  for  tbe  purpose  of  carrying 
out  the  trust  conveyed  the  land  to  her.  Cyn- 
thia Perkins  further  asked  that,  if  the  deed 
from  ber  husband  to  her  be  adjudged  in- 
valid, she  be  adjudged  a  homestead  in  ber 
husband's  interest  in  said  land. 

On  final  hearing,  the  chancellor  adjudged 
that  the  sale  of  the  68-acre  tract  of  land 
from  Rose  to  Rickett  was  fraudulent  and 
void.  He  further  held  that  the  50-acre  tract 
inherited  by  Rose  from  his  father  under  bis 
father's  will  was  sold  pursuant  to  a  judg- 
ment which  Rose  suffered  while  he  was  in- 
solvent, and  for  the  fraudulent  purpose  of  de- 
laying plaintiff  In  the  collection  of  her  debt. 
The  chancellor  further  adjudged  that  Wil- 
liam Rickett  and  his  wife,  Vina  Rickett,  paid 
$1,200,  in  good  faith,  for  the  68-acre  tract 
and  adjudged  them  a  first  and  prior  lien  on 
said  tract  to  secure  the  payment  of  said  sum. 
He  further  held  that  the  purchaser  in  the 
case  of  Jelllco  Grocery  Company  against  B. 
M.  Rose  and  William  Bird,  In  which  action 
the  50-acre  tract  was  sold,  was  entitled  to  a 
prior  claim  on  the  50-acre  tract  for  the 
amount  of  the  purchase  price,  together  with 
interest  thereon  from  the  date  of  payment 
The  court  further  found  that  a  tract  of  21 
acres,  conveyed  by  Rose  and  wife  to  J.  D. 
Bryant  and  wife,  was  conveyed  for  a  fraudu- 
lent purpose,  and  directed  that  the  convey- 
ance be  set  aside. 

With  respect  to  the  defendants  R.  M.  Per- 
kins and  Cynthia  Perkins,  the  court  held  that 
the  money,  with  which  the  "Cal  Perkins 
tract"  of  50  acres  and  the  two  "Jesse  Walden 
tracts"  containing  125  acres  was  purchased, 
was  furnished  by  and  belonged  to  Cynthia 
Perkins;  that  Cynthia  was  the  owner  of  the 
"Cal  Perkins  tract,"  but  Inasmuch  as  she 
suffered  and  permitted  the  title  to  the  two 
Walden  tracts  to  be  taken  to  herself  and  hus- 
band jointly,  and  R.  M.  Perkins  Incurred  nu- 
merous debts-  on  the  faith  of  such  ownership, 
she  was  estopped  to  assert  that  she  was  the 
sole  owner  of  the  Walden  tracts  and  that  the 
deed  from  her  husband  to  her  was  fraudulent 
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and  Told.  The  court  farther  adjudged  Cyn- 
thia Perkins  a  homestead  In  the  Cal  Perkins 
tract  and  directed  that  her  Interest  In  the 
two  Jesse  Walden  tracts  should  be  laid  off 
and  apportioned  In  such  a  way  that  same 
should  adjoin  the  Cal  Perkins  tract.  It  was 
farther  ordered  that  Cynthia  Perkins  should 
have  no  homestead  in  her  husband's  interest 
In  the  two  Jesse  Walden  tracts.  Prom  this 
judgment  William  Rlckett  B.  M.  Rose,  and 
Cynthia  Perkins  appeal.  While  the  plaintiff 
was  granted  an  appeal  'below,  she  has  neither 
prosecuted  an  original  appeal  nor  cross-ap- 
peal. 

[1]  1.  There  Is  no  merit  in  the  contention 
that  B.  M.  Rose  was  not  before  the  court  on 
the  amended  petition  asking  a  cancellation 
of  the  conveyance  by  him  to  his  father-in-law. 
It  Is  true  that  process  on  the  amended  peti- 
tion was  not  served  on  Rose,  but,  after  the 
filing  of  the  amended  petition  and  proof  had 
been  taken  to  sustain  Its  allegations,  plain- 
tiff moved  for  a  submission  of  the  case. 
Without  saving  the  question  of  jurisdiction, 
Rose  objected  to  the  motion  and  thereby  en- 
tered a  general  appearance.  4  C.  J.  f  27,  p. 
1334;  Farmers'  Nat  Bank  v.  Backus,  64 
Minn.  43,  66  N.  W.  5 ;  Stock  well  v.  Haigh,  23 
N.  D.  64, 136  N.  W.  764;  Sterrlnger  v.  Mack- 
ie,  67  W.  Va.  63,  49  S.  E.  942;  German  Mut 
Farmers'  F.  Ins.  Co.  v.  Decker,  74  Wis.  556, 
43  N.  W.  500. 

[2]  2.  We  deem  it  unnecessary  to  enter  into 
a  discussion  of  the  evidence  in  regard  to  the 
conveyance  by  Rose  of  the  68-acre  tract  of 
land  to  William  Rlckett  and  wife.  Plaintiff's 
suit  against  Rose  had  been  pending  for  some 
time.  Final  judgment  was  rendered  on  Jan- 
uary 29,  1909.  The  deed  to  his  father-in-law 
was  executed  just  a  few  days  before  the 
judgment  was  rendered.  The  chancellor  set 
aside  the  deed,  but  gave  William  Rlckett  and 
his  wife  a  lien  thereon  for  $1,200,  the  amount 
of  the  purchase  price.  There  being  no  cross- 
appeal,  the  propriety  of  that  part  of  the  judg- 
ment awarding  the  Ricketts  a  lien  for  the 
purchase  price  is  not  before  us.  A  careful 
consideration  of  all  the  circumstances  con- 
vincing us  that  Rose  made  the  conveyance  to 
his  father-in-law  for  the  purpose  of  defeat- 
ing the  collection  of  plaintiff's  claim,  and  it 
is  equally  certain  that  the  father-in-law,  who 
acted  for  himself  and  wife,  had  notice  of 
Rose's  fraudulent  intent  It  follows  that  the 
chancellor  did  not  err  in  setting  aside  the 
conveyance  of  the  68-acre  tract 

[3]  The  record  falls  to  show  that  an  at- 
tachment or  execution  was  ever  levied  on  the 
60-acre  Rose  tract  or  on  the  21-acre  tract 
conveyed  to  J.  D.  Bryant  and  wife.  Neither 
of  these  tracts  is  described  or  referred  to*  in 
the  original  or  amended  petitions.  Nowhere 
was  it  sought  to  have  the  conveyances  set 
aside.  Under  the  circumstances,  It  was  er- 
ror to  set  aside  the  conveyances  and  to 
award  plaintiff  a  lien  on  the  tracts.  Clearly 
defendant  was  entitled  to  some  notice  that 
such  action  would  be  taken.   If  he  had  been 
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apprised  of  the  fact  that  the  conveyance  of 
the  50-acre  tract  would  be  canceled  and  that 
tract  subjected  to  plaintiff's  debt,  he  might 
have  pleaded  a  homestead  in  that  tract  On 
the  return  of  the  case,  the  judgment  as  to 
the  60-acre  tract  and  21-acre  Bryant  tract 
will  be  set  aside. 

[4]  The  deed  to  the  two  Jesse  Walden 
tracts  was  executed  about  the  year  1885  to 
R.  M.  Perkins  and  his  wife,  Cynthia.  About 
the  time  the  original  judgment  in  this  action 
was  to  be  rendered,  R.  M.  Perkins  conveyed 
his  interest  In  the  two  tracts  to  his  wife.  It 
is  now  insisted  that  because  the  original 
purchase  money  came  through  Cynthia's 
father  and  was  paid  by  her,  she  had  an 
equity  in  the  Walden  tracts  superior  to  that 
of  her  husband's  creditors,  and  the  deed  from 
her  husband  to  her  was  not  fraudulent  In 
the  recent  case  of  Morgan,  Sr.,  et  aL  v.  Lewis, 
172  Ky.  813,  189  S.  W.  1118,  land  which  was 
paid  for  with  property  inherited  by  the  wife 
from  her  father  was  deeded  to  the  husband 
in  1871.  The  title  thus  remained  until  a 
judgment  was  obtained  against  the  husband 
as  a  surety  on  an  administrator's  bond  some 
27  years  later.  After  recovery  of  the  Judg- 
ment, the  husband  conveyed  the  land  to  the 
wife.  The  judgment  creditor  sued  to  subject 
the  land.  The  deed  executed  by  the  husband 
to  the  wife  was  canceled  and  the  land  ap- 
propriated to  the  payment  of  the  judgment 
Here  the  husband  held  title  for  over  22  years. 
Upon  the  faith  of  his  ownership  of  the  land 
he  was  accepted  as  a  surety  on  the  town  mar- 
shall's  bond.  The  wife  acquiesced  in  this 
condition  of  affairs  until  after  the  liability 
was  incurred.  Under  these  circumstances, 
she  will  not  be  permitted  to  enforce  her 
equity  against  those  who  dealt  with  the  hus- 
band upon  the  strength  of  appearances  which 
she  suffered  and  permitted  to  exist.  It  fol- 
lows that  the  chancellor  did  not  err  in  hold- 
ing that  R.  M.  Perkins'  interest  in  the  two 
Walden  tracts  could  be  subjected  to  plain- 
tiff's debt 

[(]  Before  the  judgment  of  sale,  Cynthia 
Perkins  obtained  an  order  appointing  com- 
missioners to  partition  the  two  Walden  tracts 
between  her  and  her  husband.  The  report  of 
the  commissioners  partitioning  the  land  was 
not  filed  until  some  time  after  the  sale  took 
place.  It  should  have  been  filed  before  the 
sale,  in  order  that  the  parties  might  know 
what  land  would  be  sold  and  in  order  that 
Cynthia  Perkins  might  file  exceptions  to  the 
report  in  case  she  was  dissatisfied  with  the 
partition. 

[8, 7]  The  Cal  Perkins  tract  of  50  acres 
was  purchased  with  Cynthia  Perkins'  money, 
and,  as  the  title  thereto  was  never  conveyed 
to  her  husband,  he  did  not  enjoy  any  delusive 
credit  because  of  the  apparent  ownership  of 
that  tract  and  the  trial  court  properly  held 
that  the  Cal  Perkins  tract  should  not  be  sub- 
jected to  plaintiff's  debt  It  appears,  how- 
ever, that  the  chancellor  awarded  Cynthia 
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Perkins  a  homestead,  In  the  Cal  Perkins 
tract.  Since  she  owned  this  land  in  her  own 
right,  it  was  unnecessary  to  allow  her  home- 
stead therein  and  thereby  defeat  her  right  to 
such  homestead  as  she  might  have  in  her  hus- 
band's land.  The  court  directed  that  her 
part  of  the  Walden  tracts  be  laid  off  so  as  to 
adjoin  the  Cal  Perkins  tract  If  possible,  it 
should  be  laid  off  so  that  the  dwelling  house 
and  appurtenances  should  be  on  the  part  al- 
lotted to  Cynthia.  In  that  event,  of  course, 
she  would  not  be  entitled  to  a  homestead  in 
that  part  of  the  land  allotted  to  her  husband. 
However,  she  still  has  an  inchoate  right  of 
dower  therein.  As  the  Judgment  deprived 
her  of  all  Interest  in  her  husband's  estate  in 
the  Walden  tracts,  it  follows  that  that  part 
of  the  judgment  is  erroneous. 

[8,  9]  B.  M.  Rose  and  Cynthia  Perkins  ap- 
peal, not  only  from  the  judgment  of  sale,  but 
from  the  subsequent  orders  overruling  their 
exceptions  to  the  report  of  sale.  It  appears 
from  the  report  of  sale  that  the  three  tracts 
of  land  that  belonged  to  Rose  and  the  tract 
of  land  allotted  to  R.  M.  Perkins,  husband  of 
Cynthia,  were  first  offered  separately,  and, 
there  being  no  bids,  were  then  offered  as  a 
whole,  and  the  plaintiff,  Martha  Bolton,  be- 
came the  purchaser.  These  tracts  of  land  be- 
longed to  different  parties.  They  were  not 
contiguous,  but  were  located  in  different  sec- 
tions of  the  county.  Manifestly,  such  a  sale 
was  unfair  and  unjust  to  the  defendants,  be- 
cause no  one  would  be  likely  to  bid  on  the 
several  tracts  as  a  whole  except  the  plaintiff. 
Under  such  circumstances,  tracts  not  con- 
tiguous and  belonging  to  different  defendants 
should  be  sold  separately. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


DOUGLAS  PARK  JOCKEY  CLUB  v. 
TALBOTT  et  at 

(Court  of  Appeals  of  Kentucky.   Feb.  6,  1917.) 

1.  Constitutional  Law  <g=>62— Powerb  op 
Legislature—  Delegation. 

The  Legislature  having  declared  that  horse 
racing,  except  according  to  rules  prescribed  by 
the  racing  commission,  should  be  illegal,  had 
the  power  to  delegate  to  the  racing  commission 
the  power  to  determine  what  purses  should  be 
offered;  that  being  an  administrative,  and  not 
legislative,  act. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §§  94-102;  Dec.  Dig.  <8=»62.] 

2.  Animals  $=>16— Regulation— Horse  Rac- 
ing— Powers  of  Racing  Commission. 

Ky.  St.  |  3990a,  entitled  "An  act  to  regulate 
the  racing  of  running  horses,  *  *  *  to  estab- 
lish a  state  racing  commission,  and  prescribing 
its  powers  and  duties,"  provides  (subsection  1) 
that  corporations  formed  for  the  purpose  of 
racing  and  breeding  or  improving  the  breed  of 
horses  and  conducting  races  may,  subject  to  the 
provisions  of  the  act  hold  one  or  more  running 
race  meetings  each  year.  Subsection  2  pro- 
vides for  a  state  racing  commission  of  five  per- 
sons with  stated  qualifications.  Subsection  3 
gives  the  commission  power  to  prescribe  regu- 


lations under  which  running  races  shall  be  con- 
ducted, and  forbids  the  holding  of  races  except 
by  a  corporation  or  association  licensed  by  the 
commission.  Held,  that  the  racing  commission, 
having  under  such  sections  the  power  to  re- 
voke or  refuse  a  license  to  a  race  track  if  its 
operation  ceased  to  promote  the  breeding  in- 
dustry, necessarily  had  the  right  to  prescribe 
such  regulations  as  would  prevent  the  happen- 
ing of  such  contingency. 

[Ed.  Note.— For  other  cases,  see  Animal*, 
Cent  Dig.  f!  34-39;  Dec.  Dig.  <S=»16.] 

3.  Theaters  and  Shows  <8=>1 — Regulation — 
Horse  Racing  —  Powers  of  Racing  Com- 
mission. 

Under  such  statutes,  though  it  is  provided 
that  the  racing  association  or  the  horse  owners 
may  contribute  purses,  their  right  to  do  so  is 
subject  to  the  regulation  of  the  commission. 

[Ed.  Note. — For  other  cases,  see  Theaters  and 
Shows,  Cent  Dig.  f  1;  Dec.  Dig.  <8=>1.] 

4.  Constitutional  Law  ®= 208(6)  —  Class 
Legislation— Basis  of  Classification. 

Under  Ky.  St  {  3990a,  empowering  the  rac- 
ing commission  to  regulate  purses,  it  can  ascer- 
tain facts  and  prescribe  conditions  as  to  purses 
in  accordance  with  the  conditions  and  facts  ex- 
isting in  different  parts  of  the  state,  provided 
that  the  regulations  are  reasonable  and  uni- 
form under  similar  conditions,  and  a  rule  re- 
quiring a  larger  purse  if  the  race  track  is  in  the 
vicinity  of  a  city  of  200,000  than  if  it  is  in  the 
vicinity  of  only  35,000  is  a  reasonable  classi- 
fication. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {§  65J,  653,  687;  Dec  Dig. 
«=»208(6).] 

5.  Constitutional  Law  <s=>296(1)  —  Due 
Process  of  Law  —  Regulation  of  Race 
Tracks* 

Under  Ky.  St  §  3990a,  since  a  race  track 
owner  has  no  inherent  right  to  conduct  a  race, 
the  enforcement  of  a  rule  requiring  a  purse  of 
certain  size  is  not  taking  property  without  due 
process  of  law. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  j  843;  Dec.  Dig.  <8=»296<1)  1 

6.  Eminent  Domain  <8=>  2(2)— Theaters  and 
Shows  <&=»2  —  Regulation  —  Statutes  — 
Validity. 

Ky.  St.  I  3090a,  is  not  a  revenue  measure 
nor  an  exercise  of  the  right  of  eminent  domain. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §§  4,  7;  Dec.  Dig.  <S=2(2); 
Theaters  and  Shows,  Cent.  Dig.  {  2;  Dec.  Dig. 
«=»2J 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

Suit  by  the  Douglas  Park  Jockey  Club 
against  T.  H.  Talbott  and  others,  as  the  Rac- 
ing Commission  of  Kentucky.  On  plaintiff's 
refusal  to  plead  further  after  demurrer  to 
the  petition  was  sustained,  the  petition  was 
dismissed,  and  plaintiff  appeals.  Affirmed. 

Baskln  &  Vaughan,  of  Louisville,  and  Har- 
vey Myers,  of  Covington,  for  appellant 
John  T.  Shelby,  of  Lexington,  Fred  Forcnt, 
of  Louisville,  and  Shelby,  Northcutt  &  Shel- 
byi  of  .Lexington,  for  appellees. 

CLARKE,  J.  The  Kentucky  state  racing 
commission  on  September  1,  1916,  adopted 
the  following  rule: 

"That  no  purse  less  than  S800.00  Ehall  be  giv- 
en by  any  race  track  within  ten  miles  of  a 
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dtj  of  200,000  population  or  $600.00  by  any 
other  track,  for  races,  run  by  horsea,  at  a 
netting  held  under  the  authority  of  this  eommis- 
oon." 

Appellant,  which  owns  and  operates  a  race 
track  within  ten  miles  of  Louisville,  Ky.,  a 
city  having  a  population  of  over  200,000, 
brought  this  action  against  the  racing  com- 
mission seeking  to  enjoin  the  enforcement  of 
the  above  rule,  claiming:  First,  that  the  Leg- 
islature cannot  delegate  to  the  racing  com- 
mission power  to  fix  the  amount  of  the 
parses;  second,  that  It  did  not  In  fact  dele- 
gate such  power;  and,  third,  that  the  rule 
adopted  by  the  commission  Is  a  discrimina- 
tion in  favor  of  the  Lexington  track,  which, 
under  the  rule.  Is  required  to  give  purses  not 
lt«s  than  |600,  and  deprives  appellant  of  its 
property  without  due  process  of  law,  and  de- 
nies it  the  equal  protection  of  the  laws,  in 
violation  of  the  Fourteenth  Amendment  to 
tbe  Constitution  of  the  United  States.  Plain- 
tiff's motion  for  a  temporary  Injunction  to 
restrain  the  enforcement  of  the  rale  was 
overruled,  and  defendant's  demurrer  to  the 
petition  was  sustained.  Plaintiff  declining 
to  plead  further,  its  petition  was  dismissed, 
and  it  has  appealed. 

Section  1  of  the  act  (Kentucky  Statutes,  { 
3990a)  provides  that: 

"Any  corporation  formed  for  the  purpose  of 
ncing  and  breeding  or  improving  the  breed  of 
bones  and  conducting  races  and  contests  of 
speed,  shall  have  the  power  and  right,  subject  to 
the  provisions  of  this  act,  to  hold  one  or  more 
.Turning  race  meetings  in  each  year,  and  to  hold, 
maintain  and  conduct  running  races  at  such 
meetings.  At  such  meetings  the  corporation  or 
tie  owners  of  the  horses  engaged  in  such  races, 
or  others  who  are  not  participants  in  the  racing, 
m&j  contribute  purses,  prizes,  premiums  or 
stakes  to  be  contested  for. 

It  will  be  noticed,  first,  that  the  corpora- 
tion which  Is  authorized  to  contribute  purses, 
etc.  to  be  contested  for  must  be  one  that  is 
formed  for  the  purpose  of  "racing  and  breed- 
ing or  Improving  the  breed  of  horses,"  etc., 
not  racing  alone,  and  that  such  corporation 
baa  tbe  power  and  right  to  hold  race  meet- 
ings only  subject  to  tbe  provisions  of  the  act. 

Section  2  of  the  act  creates  a  state  racing 
commission,  and  section  3  provides,  In  part, 
U  follows: 

"Said  commission  shall  have  the  power  to 
prescribe  the  rules,  regulations  and  conditions 
aider  which  running  races  shall  be  conducted 
in  this  state,  and  no  such  races  shall  be  con- 
ducted except  by  a  corporation  or  association 
duly  licensed  by  said  commission,  as  herein  pro- 
tided.  *  *  •  And  every  such  license  shall 
contain  a  condition  that  all  races  or  race  meet- 
ings conducted  thereunder  shall  be  subject  to 
the  roles,  regulations  and  conditions  from  time 
to  time  prescribed  by  the  commission,  and  shall 
be  revocable  by  the  commission  for  any  viola- 
tion thereof,  or  whenever  the  continuation  of 
rich  license  shall  be  deemed  by  the  commission 
tx>t  conducive  to  the  interests  of  legitimate 
taring." 

And  a  review  is  permitted  by  a  court  of 
competent  jurisdiction  of  the  action  of  the 
commission  In  refusing  to  Issue,  or  revoking 
a  license,  or  refusing  to  assign  racing  dates. 


By  section  4  of  the  act  every  running  race 
meeting,  except  as  allowed  by  this  act,  is  de- 
clared to  be  a  nuisance,  punishable  as  a  mis- 
demeanor, and  subject  to  abatement  by  In- 
junction. 

Section  5  limits  the  application  of  the  act 
to  running  races. 

In  State  Racing  Commission  v.  Latonia 
Agricultural  Ass'n,  136  Ky.  173,  123  S.  W. 
681,  25  L.  R.  A.  (N.  S.)  905,  this  court  de- 
clared tbe  act  to  be  constitutional  and  valid ; 
that  its  purpose  Is  to  foster  the  Industry  of 
breeding  thoroughbred  horses  In  the  state; 
that  It  is  a  police  regulation,  outlawing  all 
racing,  except  as  licensed  by  the  commission, 
who  shall  In  advance  prescribe  the  general 
conditions  upon  which  the  license  may  be 
obtained;  and  that  It  Invests  the  commission 
with  the  power  to  ascertain  the  fact  whether 
or  not  a  given  applicant  for  license  Is  so  situ- 
ated as  to  conduct  orderly,  lawful  public 
races,  "to  ascertain  and  set  forth  the  particu- 
lar states  of  fact  that  will  promote  the  breed- 
ing of  thoroughbred  horses,  and  the  conduct- 
ing of  legitimate  races,  and  to  prohibit  the 
evil  of  unlawful  gambling  on  the  race 
courses." 

[1]  1.  Appellant's  first  Insistence  is  that 
the  Legislature  cannot  delegate  to  the  racing 
commission  the  power  to  fix  the  amount  of 
the  purses ;  that  the  fixing  of  purses  Is  a  leg- 
islative act  that  the  Legislature  cannot  dele- 
gate. The  error  in  this  position  Is  in  the  as- 
sumption that  the  fixing  of  a  minimum  purse 
by  the  commission  as  a  condition  precedent 
to  the  operation  of  a  race  track  Is  a  legisla- 
tive function,  which  It  clearly  is  not.  The 
Legislature  has  declared  the  law  to  be  that 
all  racing  Is  unlawful,  except  upon  such  con- 
ditions as  will  promote  the  breeding  of  thor- 
oughbred horses  In  the  state,  and  prevent  un- 
lawful gambling,  and  at  the  same  time  dele- 
gated to  the  commission  the  power  to  ascer- 
tain and  prescribe  the  rules  and  regulations 
that  will  accomplish  this  result  To  ascer- 
tain and  prescribe  the  conditions  or  facts 
that  will  promote  the  Industry  of  breeding 
thoroughbred  horses,  and  prevent  unlawful 
gambling,  la  a  ministerial  act,  and  is  not  an 
act  of  legislation.  The  act  of  legislation  is 
the  prohibition  of  racing,  except  upon  certain 
conditions,  while  the  act  of  ascertaining  the 
facts  that  will  promote  the  Industry  of  breed- 
ing thoroughbred  horses,  and  prevent  unlaw- 
ful gambling  In  the  state,  is  altogether  and 
purely  ministerial. 

Assuming,  for  the  moment,  that  some  regu- 
lation of  purses  Is  a  necessary  condition  pre- 
cedent to  the  right  to  operate  a  race  track,  If 
the  legislative  purpose  in  enacting  the  law 
is  to  be  accomplished,  Is  It  not  apparent  that 
the  ground  upon  which  the  rule  can  be  at- 
tacked, if  at  all,  is  upon  its  reasonableness 
or  its  lack  of  justification  upon  the  facts? 
But  It  Is  not  attacked  upon  this  ground,  but 
upon  the  basis  that  any  attempt  to  regulate 
the  amount  of  the  purses,  by  the  commission 
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Is  ultra  vires.  If  appellant's  contention  is 
sustained,  the  commission  Is  without  author- 
ity to  regulate  In  any  way  the  purses  to  be 
offered,  and  the  appellant  may,  If  It  so  elects, 
offer  only  nominal  purses,  or  no  purses  at  all, 
even  though  such  action  should  result  in  par- 
ticipation In  the  races  of  only  the  most 
Inferior  of  thoroughbred  horses,  or  even 
"scrubs,"  and  afford  only  an  opportunity  for 
gambling,  in  no  wise  fostering  or- encouraging 
the  breeding  of  thoroughbred  horses  In  the 
state.  While  It  Is,  of  course,  not  Insinuated 
that  appellant  would  be  willing  to  reduce  Its 
business  to  such  a  level,  even  if  it  could  be 
done  profitably,  yet  would  not  such  conditions 
be  possible,  unless  the  commission  has  the 
authority,  as  a  police  regulation,  to  prescribe 
such  purses  as  will  Invite  participation  of 
the  breeders  of'  the  very  best  animals  that 
can  be  produced,  subject,  however,  to  the 
condition  that  the  regulations  shall  be  rea- 
sonable under  the  circumstances? 

[2]  The  racing  commission  certainly  would 
have  the  power,  If  it  Is  to  effect  the  legisla- 
tive intent,  to  revoke  or  to  refuse  the  renewal 
of  the  license  of  any  company  operating  a 
track  In  this  state  whenever  Its  operation 
ceased  to  promote  the  breeding  Industry,  and 
was  profitable  only  because  of  the  betting  up- 
on such  races  as  were  furnished;  and  this 
right  necessarily  carries  with  It  the  right  to 
prescribe  such  regulations  as  will  prevent 
the  happening  of  such  contingency.  Unless 
the  commission  has  this  power,  the  very  pur- 
pose of  the  legislation  fails,  and  the  whole 
act  falls  to  the  ground. 

Further  argument  to  prove  that  the  Legis- 
lature did  confer  upon  the  commission  the 
power  to  prescribe  the  rule  in  question,  and 
that  it  had  the  power  to  confer  such  author- 
ity, is  not  deemed  necessary,  because,  in  our 
Judgment,  both  of  these  questions  are  decided 
adversely  to  appellant's  contention  in  the 
case  of  State  Racing  Commission  v.  Latonla 
Agricultural  Ass'n,  supra,  where  numerous 
authorities  are  cited  which  sustained  the  con- 
clusion in  that  case,  and  likewise  sustain  the 
conclusion  here,  on  the  two  above  proposi- 
tions. In  the  course  of  that  opinion  this 
court  said : 

"The  question  at  band  is  not  as  if  the  Legis- 
lature had  declared  that  all  racing  was  legal, 
except  such  as  the  state  racing  commission 
should  declare  illegal.  Nor  is  it  *  •  *  the 
reverse.  The  Legislature  has  outlawed  all 
racing,  save  such  as  is  licensed  by  a  board  of 
officers,  who  Bhall  in  advance  prescribe  the  gen- 
eral conditions  upon  which  the  license  may  be 
obtained.  From  the  whole  act,  the  evil  which 
it  sought  to  correct,  and  the  good  it  aimed  to 
promote,  it  will  be  read  that  the  Legislature 
invests  the  racing  commission  with  the  power 
to  ascertain  the  fact  whether  a  given  applicant 
for  license  is  so  situated  as  to  conduct  orderly 
lawful  public  races,  to  ascertain  and  set  forth 
the  particular  state  of  facts  that  will  promote 
the  breeding  of  thoroughbred  horses,  and  the 
conducting  of  legitimate  races,  and  to  prohibit 
the  evil  of  *  *  *  gambling  on  the  race 
courses;  it  being  the  purpose  of  the  Legislature 
to  encourage  the  first  two,  and  to  prohibit  the 
other.    The  Legislature  declares  what  is  the 


law,  the  commission  ascertains  the  facta— that 
if,  the  situation— upon  which  the  law  is  applied. 
A  similar  statute  was  upheld  in  State  v.  Thomt>- 
son,  160  Mo.  333,  60  S.  W.  1077,  54  L.  R.  A. 
950,  83  Am.  St  Rep.  468.  Also  see  State  ei 
rel.  Port  Royal  Mm.  Co.  v.  Hagood,  30  S.  C. 
519,  9  S  E.  686.  3  L.  R.  A.  %L;  People  v. 
Gilman  (Sup.)  103  N.  X.  Supp.  954;  People 
v.  Grant,  126  N.  Y.  473.  27  N.  £  964;  Bine  v. 
Beach,  155  Ind.  121,  56  N.  E.  89,  50  I*  R.  A. 
64,  80  Am.  St.  Rep.  195.  Other  statutes  dele- 
gating to  ministerial  officers  the  power  of  regu- 
lation have  been  upheld,  and  those  powers  dis- 
tinguished from  a  delegation  of  legislative  func- 
tions, in  the  following  coses:  Atlantic  Express 
9Si  Y;  Wilmington  4W.RE.Co.  [Ill  N.  C. 
f,63'  E-/^]  18  L.  R.  A.  393  [32  Am.  St. 
Hep.  805],  and  Georgia  R.  ft.  &  Banking  Co.  v. 
Smith,  70  Ga.  694.  *  *  •  We  conclade  that 
the  act  nnder  investigation  does  not  give  the 
commission  arbitrary  power  or  devolve  upon 
them  the  power  of  legislation." 

[3]  2.  Appellants  second  contention  — 
that  the  Legislature  did  not  delegate  to  the 
commission  the  power  to  fix  the  amount  of 
the  parses,  but,  by  section  1  of  the  act;  vested 
such  power  In  the  owners  of  the  tracks  and 
the  owners  of  the  horses,  by  providing  that 
the  corporations  and  the  owners  of  the  hors- 
es "may  contribute  purses,  prizes,  premiums 
or  stakes  to  be  contested  for"— merits  but 
slight  consideration,  for  this  privilege,  like 
every  other  privilege  granted,  Is  subject  to 
the  "rules,  regulations,  and  conditions"  that 
shall  be  prescribed  by  the  racing  commission, 
and,  having  determined  that  the  power  to 
prescribe  reasonable  regulations  as  to  the 
purses  offered  Is  not  a  legislative,  but  a  min- 
isterial, power,  delegated  to  the  commission, 
the  conclusion  Is  unavoidable  that  the  sole 
right  Is  not  vested  In  the  corporation  to  fix 
purses  without  regard  to  what  effect  such 
purses  as  It  may  elect  to  fix  may  have  upon 
the  breeding  industry  and  racing  business  of 
the  state. 

We  therefore  conclude  that  the  authority 
to  regulate  purses  is  a  necessary  police  pow- 
er conferred  by  the  Legislature  upon  the 
racing  commission,  that  It  is  not  a  legislative 
power,  and  that  the  Legislature  had  the 
right  to  confer  It  .  This  conclusion  deter- 
mines every  contention  involved  upon  this 
appeal,  because  all  depend  upon  the  com- 
mission's power  to  regulate  purses  as  a  po- 
lice regulation. 

[4]  3.  If  we  are  right  In  our  conclu- 
sion that  the  commission  has  the  power  to 
regulate  the  purses,  then  It  necessarily  fol- 
lows that  it  can  ascertain  facts  and  prescribe 
the  conditions  as  to  purses  In  accordance 
with  the  conditions  and  facts  existing  in  dif- 
ferent parts  of  the  state,  provided,  of  course, 
that  the  regulations  prescribed  are  reason- 
able and  uniform  under  similar  conditions. 
We  know  of  no  reason  why  the  commission 
may  not  perform  Its  ministerial  duties  un- 
der the  same  restrictions  that  the  Legisla- 
ture may  enact  legislation.  That  the  Legisla- 
ture may  classify  legislation,  not  only  with 
respect  to  different  classes,  but  also  with  re- 
spect to  the  same  class  under  different  con- 
ditions, Is  thoroughly  established;   and  it 
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would  seem  indubitable  that  a  ministerial 
board  created  under  legislative  authority 
can,  in  adopting  rules  to  enforce  its  minis- 
terial powers,  proceed  within  the  same  limi- 
tation without  Just  cause  for  criticism.  The 
application  of  the  rule  in  question  is  uni- 
form throughout  the  state,  under  like  condi- 
tions, and  it  does  not  appear  to  us  to  be  sub- 
ject to  the  charge  of  being  arbitrary  or  dis- 
criminatory, simply  because  appellant's  race 
course,  located  within  ten  miles  of  Louisville, 
which  has  a  population  of  more  than  200,000, 
must  give  larger  purses  than  another  race 
course,  near  Lexington,  a  city  of  35,000.  pop- 
ulation, and  not  within  ten  miles  of  a  city 
of  200,000  population,  a  very  dissimilar  con- 
dition, recognized  as  a  reasonable  ground 
for  legislative  classification.  The  same  pro- 
vision that  applies  to  appellant  applies  to 
every  other  race  course  that  is  operated  un- 
der similar  conditions. 

It  would  therefore  seem  clear  that  the  rule 
does  not  deny  to  appellant  the  equal  protec- 
tion of  the  laws  guaranteed  to  it  by  the 
Fourteenth  Amendment  to  the  Constitution  of 
the  United  States. 

Counsel  for  appellant  place  much  reliance 
upon  the  case  of  Cottlng  v.  Godard,  183  U. 
S.  79,  22  Sup.  Ct.  30,  46  L  Ed.  92,  in  which 
it  was  held  that  a  Kansas  statute  limiting 
the  charges  which  might  be  made  by  stock- 
yards companies  doing  a  certain  amount  of 
business,  and  applying  to  no  other  stock- 
yards companies  in  the  state,  furnished  an 
instance  of  improper  and  unconstitutional 
classification.  But  the  facts  of  that  case  are 
In  no  wise  analogous  to  the  facts  here.  The 
court  in  the  opinion  in  that  case  said: 

"But,  while  recognizing  to  the  full  extent  the 
impossibility  of  an  imposition  of  duties  and 
obligations  mathematically  equal  upon  all,  and 
also  recognizing  the  right  of  classification  of 
industries  and  occupations,  we  must  neverthe- 
less always  remember  that  the  equal  protection 
of  the  laws  is  guaranteed,  and  that  such  equal 
protection  is  denied  when  upon  one  or  two  par- 
ties engaged  in  the  same  kind  of  business  and 
under  the  same  conditions  burdens  are  cast 
which  are  not  cast  upon  the  other." 

That  act  was  held  to  be  unconstitutional 
because,  and  only  because,  it  attempted  to 
place  a  heavier  burden  upon  one  of  a  class 
than  upon  others  under  similar  conditions, 
simply  because  of  a  larger  volume  of  busi- 
ness, and  that  opinion  is  clearly  sound,  and 
not  antagonistic,  In  any  way,  to  our  posi- 
tion here.  Appellant's  petition  does  not  al- 
lege that  the  commission's  action  is  arbitra- 
ry or  unreasonable,  or  that  the  classification 
is  unfair  or  improper,  or  based  simply  upon 
earning  capacity,  but  only  that  it  is  ultra 
vires,  and  that  the  rule  is  not  uniform  and 
equal.  The  classification  not  having  been 
attacked  as  unreasonable  or  discriminating, 
and  the  classification  being  made  upon  the 
well-established  basis  for  classification,  the 
courts  are  not  warranted  in  holding  the 
rale  a  violation  of  the  equal  protection  guar- 
anty of  the  Constitution,  since  the  rule  is 


not  vicious  simply  because  it  is  not  uniform 
and  equal  under  dissimilar  conditions,  the 
existence  of  which  Is  the  very  basis  of  the 
right  to  classify. 

Neither  is  the  burden  placed  upon  the  op- 
eration of  race  courses,  by  the  rule,  anal- 
ogous to  the  fixing  of  freight  and  passenger 
rates  by  Railroad  Commissions,  which  is  not 
permitted  In  the  absence  of  constitutional 
authority;  nor  does  appellant  occupy  a  po- 
sition analogous  to  a  railroad  company.  Ap- 
pellant has  no  right  whatever  to  do  the  busi- 
ness for  which  it  Is  licensed,  except  upon 
such  conditions  as  will  promote  a  particular 
industry  of  the  state  and  prevent  an  attend- 
ant public  evil,  regardless  of  whether  or 
not  It  is  profitable,  whereas  a  railroad  com- 
pany is  authorized  to  operate  and  earn  a 
profit  on  its  investment. 

IS,  I]  4.  Upon  the  remaining  proposition — 
that  appellant's  property  is  taken  without  due 
process  of  law — little  need  be  said,  since  ap- 
pellant has  no  inherent  right  to  conduct  a  rac- 
ing business,  and  the  enforcement  of  the  rule 
is  not  a  taking  of  Its  property,  In  any  sense, 
by  the  state,  in  the  exercise  of  either  a  leg- 
islative or  ministerial  function.  The  act  is 
not  a  .revenue  measure,  nor  an  exercise 
of  the  right  of  eminent  domain,  as  counsel 
argues,  and  the  principles  of  law  applicable 
to  the  exercise  of  such  powers  are  not  in- 
volved; hence  we  do  not  deem  it  necessary 
to  discuss  authorities  cited  upon  these  ques- 
tions. The  only  authority  exerted  by  the 
rule  Is  one  of  police  regulation,  declared  by 
the  legislative  authority  of  the  state  to  be 
necessary  to  render  appellant's  business  legal, 
and  not  a  nuisance.  Manifestly  a  rule  which 
only  prescribes  a  condition  precedent  to  the 
operation  of  a  race  course  within  the  law, 
and  not  as  a  nuisance,  is  not  the  taking  of 
property,  even  though  a  compliance  with  the 
rule  necessitates  the  expenditure  of  money. 
Until  appellant  complies  with  the  rules  of 
the  commission,  it  has  no  right  to  do  busi- 
ness, and  it  is  optional  with  appellant  wheth- 
er or  not  It  will  part  with  any  of  its  prop- 
erty. This  does  not  mean  It  may  not  com- 
plain of  the  rule,  If  It  is  unreasonable  and 
arbitrary,  but  whether  or  not  it  might  com- 
plain upon  that  ground,  It  has  not  attempted 
to  do  so. 

Wherefore  the  judgment  Is  affirmed. 


PAYNE  et  al.  v.  PROVIDENCE  GRADED 
COMMON  SCHOOL  DIST.  et  aL 

(Court  of  Appeals  of  Kentucky.   Feb.  6,  1917.) 

1.  Schools  and  School  Districts  <S=50— 
School  Elections— Registration— Provi- 
sions of  Constitution. 
Under  Const.  S§  145-155,  whether  voters  in 
school  elections  of  any  kind  must  register  de- 
pends on  statute. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  ft  113-125;  Dec 
Dig.  «=»50J 
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2.  Schools  and  School  Districts  «=>50— 
School  Elections— Registration  of  Wo- 
men— Statutory  Provisions. 

Women  qualified  and  desiring  to  vote  in 
elections  concerning  schools  are,  by  Ky.  St 
§  4535h,  Bubsecs.  1,  2,  and  section  1550,  sub- 
sec.  17a,  required  to  register  only  when  registra- 
tion is  a  prerequisite  to  men  voting  therein. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {§  113-125;  Dec. 
Dig.  «3=>50.] 

3.  Schools  and  School  Districts  <J=>97(4)— 
Issuance  of  School  Bonds— Special  Elec- 
tions—Registration of  Voters. 

At  special  elections  called  under  the  general 
school  laws,  and  held  on  a  day  other  than  the 
general  election  day,  to  vote  bonds  in  aid  of  grad- 
ed or  common  schools,  where  voting  is  vive  voce, 
registration  is  not  required,  whether  or  not  in 
case  of  a  graded  school  district  the  district  be 
confined  to  the  territorial  limits  of  a  city,  which 
had,  as  at  its  option  it  might,  established  its 
educational  system  under  the  general  school 
laws,  instead  of  charter  provisions  governing  it. 

(Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |  228;  Dec  Dig. 
®=>97(4).] 

4.  Schools  and  School  Districts  «J=»97(4)— 
Elections— Issuance  of  School  Bonds- 
Intended  Illegal  Use. 

Even  if  a  board  of  school  trustees  has  no 
right  to  purchase  from  a  member  thereof  a  site 
for  a  school  building,  the  fact  that  it  contem- 
plates doing  so  with  bonds  voted  for  school  pur- 
poses at  an  election  does  not  render  the  election 
void;  but  the  right  to  make  the  purchase  may 
be  tested  in  proper  suit 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §  226;  Dec.  Dig. 
<S=>97(4).] 

5.  Schools  and  School  Districts  <S=>97(4)— 
Elections— Issuance  of  School  Bonds- 
Notice  by  Posters— Signing. 

Under  Ky.  St.  i  4481,  providing  that  notice 
of  an  election  to  vote  bonds  for  school  purposes 
shall  be  given  by  tie  trustees  by  posters  signed 
by  the  trustees,  it  is  enough  that  they  are 
signed  by  some  member  of  the  board,  who  pre- 
sumably acts  with  authority  of  it,  as  its  presi- 
dent or  secretary. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts.  Cent.  Dig.  g  226;  Dec.  Dig. 
«=>97(4).] 

Appeal  from  Circuit  Court,  Webster 
County. 

Suit  by  T.  B.  Payne  and  others  against  the 
Providence  Graded  Common  School  District 
and  others.  From  an  adverse  Judgment, 
plaintiffs  appeal.  Affirmed. 

Hunt  &  Bennett,  of  Dixon,  for  appellants. 
Cannaday  &  Withers,  of  Providence,  for  ap- 
pellees. 

CARROLL,  J.  This  suit  was  brought  by 
some  taxpayers  living  in  the  Providence  grad- 
ed common  school  district  against  the  trus- 
tees of  the  graded  school  in  the  district,  to 
enjoin  the  issual  of  bonds  authorized  to  be 
Issued  by  a  vote  of  the  people  in  the  district 
for  the  purpose  of  providing  grounds,  build- 
ing, and  apparatus  for  the  purpose  of  main- 
taining a  school.  The  election  was  held  on 
Saturday,  March  18, 1916,  and  477  votes  were 
cast  at  the  election,  343  being  in  favor  of  the 
bond  issue  and  134  against  it.   A  general  de- 


murrer was  filed  to  the  petition  and  sustain- 
ed, and  from  the  order  dismissing  the  peti- 
tion the  taxpayers  appeal. 

The  grounds  upon  which  the  validity  of  the 
election  is  assailed  are:  (a)  That  115  women 
voted  in  favor  of  the  bond  issue,  although 
none  of  them,  it  is  alleged,  were  eligible  to 
vote,  because  they  were  residents  of  the  city 
of  Providence,  a  dty  of  the  fourth  class,  and 
none  of  them  bad  registered  at  any  regular  or 
special  registration  held  in  the  year  for 
which  the  election  was  called;  (b)  that  the 
board  of  trustees  in  calling  the  election  did 
not  provide  for  a  special  registration  for  the 
voters  residing  in  the  city  of  Providence: 
(c)  that  the  officers  did  not  require  any  per- 
son offering  to  vote  at  the  election  to  pro- 
duce or  exhibit  his  certificate  of  registra- 
tion, nor  did  any  of  the  voters  produce  or  ex- 
hibit their  papers;  (d)  that  J.  E.  Morgan, 
president  of  the  board,  owned  the  land  upon 
which  the  trustees  proposed  to  erect  the 
building ;  (e)  that  the  notices  calling  the  elec- 
tion were  signed  only  by  Morgan,  the  presi- 
dent, and  Robards,  the  secretary  of  the  board, 
and  not  by  all  the  members  of  the  board. 

[1]  1.  In  reference  to  the  failure  of  the 
voters  to  register  at  this  election:  We  do  not 
think  registration  was  required.  In  section 
147  of  the  Constitution  provision  is  made 
for  the  registration  of  voters  in  certain  cities 
and  towns,  and  where  registration  is  required, 
only  persons  registering  have  the  right  to 
vote.  Other  sections  of  the  Constitution, 
from  145  to  154,  inclusive,  relate  to  and  regu- 
late the  matter  of  suffrage  and  elections; 
but  section  155  provides  that: 

"The  provisions  of  sections  145  to  154,  inclu- 
sive, shall  not  apply  to  the  election  of  school 
trustees  and  other  common  school  district  elec- 
tions. Said  elections  shall  be  regulated  by  the 
General  Assembly,  except  as  otherwise  provided 
in  this  Constitution." 

Therefore,  in  determining  whether  voters 
in  school  elections  of  any  kind  are  required 
to  register,  we  must  look  to  the  statute  for 
the  purpose  of  ascertaining  what  provision 
has  been  made  upon  the  subject  of  the  regis- 
tration of  voters. 

[2]  In  section  4535h  of  the  Kentucky  Stat- 
utes it  is  provided  that  women  possessing 
certain  prescribed  qualifications  may  vote  at 
all  elections  "of  school  trustees  and  other 
school  officers  required  to  be  elected  by  the 
people,  and  upon  all  school  measures  or  ques- 
tions submitted'  to  a  vote  of  the  people." 
And  under  this  legislative  authority  it  was 
held,  in  Crook  v.  Bartlett,  155  Ky.  305,  159 
S.  W.  826,  that  women  might  vote  in  county 
elections  for  candidates  for  superintendent  of 
common  schools  in  the  county ;  and  in  Stues- 
sy  v.  City  of  Louisville,  156  Ky.  523,  161  S. 
W.  564,  it  was  further  said  that  under  this 
statute  women  were  entitled  to  vote  at  any 
election  involving  school  affairs.  This  sec- 
tion of  the  Statutes  further  provides,  in  sub- 
section 2: 
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"In  all  places  where  a  registration  of  the  quali- 
fied voters  is  now  or  may  hereafter  be  required, 
women  who  are,  by  this  act,  qualified  to  vote 
shall  be  registered  at  the  same  time  and  place 
and  by  the  same  officers  and  in  the  same  manner 
as  male  voters;  their  registration,  however, 
being  made  in  a  separate  book  to  be  furnished 
by  she  county  clerk  as  is  prescribed  by  law  in 
the  case  of  male  voters.  And  all  the  provisions 
of  law  relating  to  the  registration  of  male  vot- 
ers are  hereby  made  applicable  to  the  registra- 
tion of  women  qualified  to  vote  by  this  act." 

And  In  section  1550,  subsection  17a,  provi- 
sion Is  made  for  the  special  registration  of 
women  who  desire  to  vote  at  a  general  elec- 
tion where  school  officers  are  to  be  voted  for 
or  school  questions  are  to  be  voted  upon.  It 
will  thus  be  seen  that  the  statute  provides 
for  the  registration  of  women  who  desire  to 
vote  In  elections  concerning  schools  when 
registration  would  be  a  prerequisite  to  men 
voting  at  such  elections. 

[3]  The  question  then  recurs,  Are  these 
statutes  requiring  the  registration  of  women 
applicable  to  all  classes  of  elections  affect- 
ing schools,  or  limited  to  certain  classes, 
and,  If  so,  in  what  classes  of  elections  is 
registration  required  as  a  prerequisite  to 
vote,  and  In  what  classes  of  elections  is 
registration  not  required  as  a  prerequisite  to 
vote?  There  are  certain  elections  affecting 
school  matters  that  must  be  held  on  the 
regular  election  day  and  by  the  officers  pro- 
vided for  the  conduct  of  regular  elections. 
For  example,  the  superintendent  of  common 
schools  must  be  elected  at  the  election  held 
on  the  regular  election  day,  and  in  the  char- 
ters of  certain  cities  there  are  provisions  re- 
quiring that  elections  affecting  school  mat- 
ters must  be  held  on  a  regular  election  day. 
There  are  also  a  great  many  elections  affect- 
ing the  schools  that  are  not  required  to  be 
held  on  the  regular  election  day,  but  may  be 
held  on  any  day  at  a  special  election  called 
for  the  purpose  by  the  governing  authorities 
of  the  school  affected.  In  this  class  may  be 
placed  elections  for  the  establishment  of 
graded  schools  under  the  general  school 
laws,  or  to  vote  bonds  or  taxes  In  aid  of 
graded  schools  or  common  schools  under  the 
general  laws.  These  special  elections  under 
the  general  laws  at  which  trustees  of  schools 
are  elected,  or'taxes  voted,  or  bonds  author- 
ized to  be  issued,  or  graded  schools  establish- 
ed, are  all  vive  voce  elections  free  from  the 
strictness  and  formality  that  attend  the  con- 
duct of  regular  elections. 

The  legislation  on  the  subject  of  public 
school  elections  and  the  requirements  of 
registration  therefor,  on  account  of  its  piece- 
meal character,  largely  due  to  its  enactment 
at  different  times,  is  somewhat  confusing, 
trot  we  think  it  was  not  Intended  to  require 
registration  for  either  men  or  women  as  a 
prerequisite  to  vote  at  a  special  election  call- 
ed on  a  day  other  than  the  general  election 
day  for  the  purpose  of  establishing  a  graded 
school  under  the  general  school  laws,  or  to 
.  vote  bonds  or  taxes  in  aid  of  graded  or  com- 
mon schools  under  the  general  school  laws 


of  the  state  that  may,  he  found  in  the  statute; 
although,  when  a  school  election  Is  held  in  a 
town  or  city  not  under  the  general  school 
laws  of  the  state,  but  under  the  charter  pro- 
visions of  the  city  or  town  In  which  the  elec- 
tion is  held,  and  only  residents  of  the  city  or 
town  are  entitled  to  vote  at  such  election, 
both  men  and  women  must  be  registered  vot- 
ers before  they  can  be  permitted  to  vote  at 
such  an  election. 

Having  this  view  of  the  matter,  the  regis- 
tration of  voters  was  not  a  prerequisite  to 
vote  in  this  election,  which  was  a  special 
election  called  and  held  under  the  general 
school  laws  of  the  state.  Whether  the  graded 
school  district  was  confined  to  the  corporate 
limits  of  the  city  of  Providence,  or  embraced 
territory  outside  the  corporate  limits,  is  not 
material,  because  cities  like  Providence  may, 
at  their  option,  establish  their  educational 
system  under  the  general  school  laws  of  the 
state  or  under  their  charter  provisions,  and 
when  their  educational  system  is  under  the 
general  school  laws  of  the  state  and  not 
the  charter  provisions  governing  the  city, 
registration  of  voters  is  not  required,  al- 
though the  district  may  be  confined  exclu- 
sively to  the  corporate  limits.  Trustees 
Princeton  Graded  School  v.  Stone,  142  Ky. 
715,  135  S.  W.  307;  Bailey  v.  Figely,  106 
Ky.  725,  51  S.  W.  424,  21  Ky.  Law  Rep.  841; 
Taylor  v.  Russell,  117  Ky.  539,  78  S.  W.  411, 
25  Ky.  Law  Rep.  1652;  Bowman  v.  City  of 
Middlesboro,  91  S.  W.  726,  28  Ky.  Law  Rep. 
1290. 

[4]  2.  The  allegation  in  the  petition  as  to 
Morgan,  the  president  of  the  board  of  trus- 
tees, being  the  owner  of  the  land  upon  which 
the  proposed  school  building  should  be  erect- 
ed is  that  the  building  "would  be  erected  up- 
on the  land  owned  by  the  defendant,  J.  E. 
Morgan,  if  it  cap  be  obtained  at  a  reasonable 
price,  xt  not,  then  on  some  other  equally 
suitable  and  convenient  location."  The  sug- 
gestion of  counsel  for  appellants  upon  this 
point  is  that  it  was  unlawful  for  Morgan, 
as  a  member  of  the  board  of  trustees,  to  con- 
tract with  the  school  board  for  a  sale  of  the 
lot  owned  by  him,  and  as  the  hoard  of  trus- 
tees proposed  to  purchase,  and  might  pur- 
chase, from  him  a  lot  upon  which  to  erect 
a  school  building,  in  the  erection  of  which 
the  money,  or  some  part  of  It,  raised  by  the 
bond  issue  would  be  expended,  this  fact  ren- 
dered the  election  void. 

It  may  be  conceded  without  expressing 
any  opinion  on  the  subject — as  the  question 
is  not  here — that  the  board  of  trustees  would 
not  have  the  right  to  purchase  from  Morgan, 
a  member  of  the  board,  a  lot  upon  which  to 
erect  a  school  building,  but,  clearly,  the  mere 
fact  that  the  trustees  might  or  would  pur- 
chase from  Morgan  the  lot  could  not  affect 
the  validity  of  the  election.  If  any  taxpay- 
er of  tiie  district  desires  to  question  the  right 
of  the  board  to  purchase  this  lot  from  Mor- 
gan, be  may  do  so  in  a  suit  brought  for  that 
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purpose.  Bomsteln  v.  Louisville  School 
Board,  137  Ky.  108,  122  S.  W.  522. 

[tj  3.  Section  4481  of  the  Kentucky  Stat- 
utes provides  that  notice  of  an  election  to  be 
held  for  the  purpose  of  voting  bonds  like 
those  proposed  to  be  Issued  in  this  case  "shall 
be  given  by  the  trustees  of  their  respective 
districts,  by  written  or  printed  posters  not 
less  than  one  foot  square,  signed  by  the 
trustees  of  their  respective  districts."  But 
this  statute  does  not  require  that  all  of  the 
trustees  shall  sign  the  notices.  It  will  be 
sufficient  if  the  notices  are  signed  by  some 
member  of  the  board  who  presumably  acts 
with  the  authority  of  the  board,  as,  for  ex- 
ample, the  president  of  the  board  or  the  sec- 
retary of  the  board,  and  both  of  these  officers 
of  the  board  signed  the  notices  calling  this 
election.  Of  course  the  election  must  be  or- 
dered by  a  majority  of  the  board  and  held 
under  its  direction  and  authority.  The  no- 
tices are  merely  for  the  purpose  of  informing 
the  people  of  the  time  when  and  the  place 
where  and  the  hours  between  which  the  elec- 
tion will  be  held.  If  the  notices  are  signed 
by  the  president  or  the  secretary,  it  will  be 
presumed  that  the  election  was  ordered  by 
the  board,  and  that  these  officers  had  the 
right,  either  or  both  of  them,  to  sign  the  no- 
tices calling  the  election.  Lamaster  v.  Wil- 
kerson,  143  Ky.  226,  136  S.  W.  217. 

Wherefore  the  judgment  is  affirmed 


SALES  v.  MARTIN. 
(Court  of  Appeals  of  Kentucky.    Feb.  2,  1017.) 

1,  Bills  and  Notes  ©=»537(1)— Making  fob 
Accommodation — Question  -fob  Jtjbt. 

In  a  suit  on  notes  by  the  assignee  of  an  in- 
dorsee who  paid  them,  question  whether  or  not 
the  notes  were  executed  for  the  joint  accommo- 
dation and  on  the  joint  request  of  the  indorser 
and  the  maker's  brother,  payee  and  indorser, 
held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  1862,  1871-1875,  1891- 
1893;  Dec.  Dig.  <©=»537(1).] 

2.  Tbial  «=»256(12)— Inbtbuctions—  "Accom- 
modation"—Request. 

The  definition  of  "accommodation"  that  it  is 
the  lending  of  credit  by  one  to  another,  who 
gives  no  consideration  therefor,  is  correct  and 
sufficient  in  absence  of  a  request  tor  a  more 
specific  instruction. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  J  639;  Dec.  Dig.  .3=256(12). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Accommodation.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas,  First  Division. 

Suit  by  Grover  Sales  against  Aaron  G. 
Martin.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Judgment  affirmed. 

Wm.  Marshall  Bullitt,  Clarence  C.  Smith, 
and  Keith  L.  Bullitt,  all  of  Louisville,  for 
appellant.  J.  W.  Garrison,  of  Louisville,  for 
appellee. 


CLAY,  C.  On  July  16,  1918,  A.  G.  Martin, 
a  resident  of  Louisville,  Ky.,  executed  to  his 
brother,  W.  0.  Martin,  two  notes  for  $2,500 
each,  payable  three  and  four  months  after 
date,  respectively.  The  notes  were  executed 
and  sent  to  W.  C.  Martin,  who  lived  at  De- 
troit, Mich.  Martin  indorsed  them  and  mail- 
ed them  to  the  S.  &  M.  Motor  Company  at 
New  York.  Edward  E.  Strobel  indorsed  the 
notes  and  presented  them  to  the  company's 
bank  for  discount  When  the  first  of  the  two 
notes  fell  due  it  was  not  paid,  and  A  G. 
Martin  executed  a  new  note  for  the  same 
amount  to  the  order  of  W.  C.  Martin.  This 
note  was  accepted  by  the  bank  with  Strobel's 
personal  Indorsement  In  renewal  of  the  old 
note.  When  the  second  of  the  two  original 
notes  fell  due,  Strobel  paid  $1,000  to  the 
bank,  and  Martin  executed  a  note  for  $1,500, 
which  the  bank  accepted  with  Strobel's  In- 
dorsement In  renewal  of  the  balance  of  $L- 
500  due  on  the  second  note.  Strobel,  by  rea- 
son of  his  personal  indorsements,  was  com- 
pelled to  take  up  the  notes  and  pay  the  bank 
the  entire  $5,000.  He  then  assigned  the  notes 
to  Grover  Sales,  who  Instituted  this  suit 
against  the  maker,  A.  G.  Martin.  A  trial  be- 
fore a  jury  resulted  In  a  verdict  and  Judg- 
ment for  Martin.  Sales  appeals. 

A  G.  Martin,  the  maker  of  the  two  notes, 
defended  on  the  ground  that  the  two  notes 
were  executed  for  the  joint  accommodation 
and  upon  the  joint  request  of  W.  C.  Martin 
and  Edward  E.  Strobel.  Counsel  for  appel- 
lant concede  that,  If  this  be  true,  a  finding 
in  favor  of  the  defendant  was  proper,  but 
insist  that  the  evidence  on  this  proposition 
was  not  sufficient  to  take  the  case  to  the  jury. 

Strobel's  evidence  is  to  the  effect  that  be 
and  W.  C.  Martin  had  subscribed  for  certain 
stock  in  the  S.  &  M.  Motor  Company.  The 
amount  of  W.  O.  Martin's  subscription  was 
$5,000.  For  this  sum  W.  C.  Martin  gave  the 
company  his  note,  payable  June  26,  1913. 
W.  C.  Martin  obtained  the  two  notes  sued  on 
from  his  brother,  A.  G.  Martin.  Strobel  re- 
ceived them  three  or  four  days  after  they 
were  dated.  Before  the  Commercial  Trust 
Company  of  New  York  would  discount  the 
notes  it  required  Strobel's  personal  Indorse- 
ment. The  proceeds  of  the  two  notes  were 
placed  to  the  credit  of  the  S.  &  M.  Motor 
Company.  Strobel  received  no  part  of  the 
proceeds  himself,  but  Indorsed  the  notes  for 
the  accommodation  of  the  S.  &  M.  Motor  Com- 
pany. When  the  first  note  became  due  it 
was  renewed  and  accepted  by  the  bank, 
which  again  required  Strobel's  personal  in- 
dorsement. When  the  second  note  became 
due  Strobel  paid  the  bank  $1,000.  The  re- 
newal note,  which  was  executed  by  A.  G. 
Martin  to  W.  C.  Martin  for  the  balance  of 
$1,500,  was  accepted  by  the  bank  with  Stro- 
bel's personal  Indorsement  Strobel  further 
says  that  he  did  not  request  A.  G.  Martin 
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to  execute  either  of  the  two  notes  and  had  no 
conversation  or  correspondence  of  any  kind 
with  him  In  regard  to  the  two  notes.  The 
notes  were  executed  solely  for  the  accommo- 
dation of  W.  C.  Martin  to  enable  the  latter  to 
meet  his  obligation  to  the  S.  ft  M.  Motor 
Company. 

A.  G.  Martin  testified,  in  substance,  that 
he  was  the  brother  of  W.  C.  Martin,  and 
that  he  knew  Edward  B.  Strobel  fairly  well. 
He  also  knew  that  Strobel  and  his  brother 
had  gone  Into  the  automobile  business  In 
New  York."  At  that  time  his  brother,  W.  0. 
Martin,  was  a  bankrupt,  while  Strobel  and 
his  people  were  wealthy.  As  to  the  circum- 
stances under  which  the  two  notes  were  ex- 
ecuted, A  G.  Martin  testified  as  follows: 

"Q.  Now,  Just  tell,  If  you  please,  in  your  own 
way,  what  correspondence  you  had  with  Mr. 
Strobel  in  reference  to  the  execution  of  these 
two  notes,  if  any.  In  the  first  place;  I  will  ask 
you  where  is  the  correspondence  between  you 
and  Mr.  Strobel?  A.  I  haven't  a  single  let- 
ter. Q.  What  has  become  of  them?  A.  Why, 
I  had  a  lot  of  letters  at  home,  and  my  mother 
house-cleaned,  and  burned  up  a  batch  of  stuff 
like  that  I  had.  Q.  Haveyou  sought  for  them— 
tried  to  find  them?  A.  Yes,  sir;  I  have  look- 
ed .for  them  and  did  not  find  a  single  letter.  Q. 
Now,  will  you  tell  the  jury,  please,  what  passed 
between  you  and  Mr.  Strobel  before  these  notes 
were  executed,  with  reference  to  these  two  par- 
ticular notes?  A  Well,  as  I  started  to  say,  the 
first  uote  I  executed  was  for — 

"Mr.  Bullitt:  We  object  to  that  now. 

"The  witness:  I  have  to  tell  that  to  lead  up  to 
the  other  two. 

"Mr.  Bullitt:  I  don't  know  anything  about 
that,  but  I  object  to  it  on  general  principles. 

"The  Court:  Let's  see  how  it  goes,  and  I  will 
see  whether  it  -is  competent  or  not  (Counsel 
for  plaintiff  excepted.) 

"A.  The  first  note  I  executed  was  for  81,000, 
and  I  mailed  the  note  direct  to  Mr.  Strobel.  My 
bookkeeper  got  the  address  on  the  envelope 
wrong,  and  about  two  weeks  afterwards  the  note 
came  back,  or  rather  the  letter,  and  a  short  time 
after  that  I  had  a  letter  from  Mr.  Strobel  asking 
me — 

"Mr.  Bullitt:  Just  a  minute,  if  your  honor 
pleases;  I  object  now  to  testimony  about  the 
|1,000  note,  and  move  that  it  be  stricken  out 

"The  Court:  Yes :  that  has  no  bearing  on  the 
question  at  issue ;  just  eliminate  that  from  your 
minds.   (Counsel  for  defendant  excepted.) 

"A.  I  had  a  letter  and  a  wire  from  my  brother 
••king  me  for  the  note,  first  for  a  82,600  note, 
and  the  following  day — 

"Mr.  Bullit:  Just  a  minute;  I  object  unless 
he  produces  that  or  explains  that  that  letter 
from  his  brother  has  been  destroyed. 

"A  1  have  none  of  that  correspondence.  I 
testified  to  that 

"The  Court:  He  said  that  (Counsel  for 
plaintiff  excepted.) 

"A  I  did  not  make  out  that  note  that  after- 
noon. It  was  late,  and  the  following  day  I  had 
a  wire  from  my  brother  asking  me  to  make  that 
$2,500  more,  making  two  $2,500  notes,  and  I 
executed  those  notes  and  sent  them  direct  to 
him,  made  payable  to  W.  C.  Martin.  Q.  What 
correspondence,  if  any,  did  you  have  in  reference 
to  that  with  Mr.  Strobel?  A.  Well,  I  had  so 
much  correspondence  about  it  that  it  was  hard 
to  keep  up  with  it  I  had  a  bunch  of  letters, 
and  I  would  like  to  have  them  now.  Q.  State 
whether  or  not  you  were  requested  to  execute 
these  notes  for  his  accommodation;  not  only 
those  two  notes,  but  subsequent  notes.  (Object- 
ed to  by  counsel  for  plaintiff.) 
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"The  Court:  Confine  yourself  to  these  two 
particular  notes. 

"Q.  The  judge  has  ruled  on  that;  confine 
yourself  to  these  two.  A.  Yes,  sir.  Q.  Mr. 
Strobel  did  not  say  anythingto  you  about  want- 
ing these  notes  to  take  up  Walter's  notes?  A. 
No-sir.    (Objected  to  by  counsel  for  plaintiff.) 

"The  Court:  He  can  tell  anything  that  the 
letters  contained  bearing  on  these  two  particular 
notes. 

"A  Well,  I  had  some  letters  from  Mr.  Strobel 
and  wires.  I  had  so  much  stuff  it  is  bard  to 
remember  exactly  what  it  was  now.  except  that 
it  was  all  asking  me  to  indorse  or  give  my  notes, 
and  asking  me  if  I  could  not  discount  some  of 
the  paper  here  in  my  bank,  not  only  my  paper, 
but  asked  me  for  my  firms  paper;  that  they 
could  discount  that  in  the  Commercial  Bank  * 
Trust  Company,  because  we  had  an  account  at 
the  Commercial  Bank  &  Trust  Company. 

"Mr.  Bullitt:  I  object  to  that  and  move  that 
thejury  be  instructed. 

"The  Court:  I  think  the  jury  understands  that 
we  are  bearing  testimony  only  on  the  two  par- 
ticular notes  that  are  sued  on. 

"Q.  Now,  in  reference  to  the  correspondence 
concerning  which  you  have  just  testified,  did  that 
apply  to  these  two  notes? 

<7Mr.  Bullitt:  I  object  to  that  if  your  honor 
pleases. 

"The  Court:  Mr.  Martin  can  say  whether  or 
not— 

,"A  I  was  asked  for  the  notes,  if  I  would  not 
give  them,  by  Mr.  Strobel,  and  by  my  brother, 
not  only  by  letter,  but  by  wire.  I  don't  know 
that  Mr.  Strobel  wired  me  about  sending  the 
notes,  the  two  $2,500  notes  you  are  talking 
about  Q.  State  whether  or  not  it  was  because 
of  this  request  by  Mr.  Strobel  and  also  your 
brother  that  you  executed  these  two  notes.  A. 
It  is.  Q.  Was  anything  said  in  this  correspond- 
ence between  you  and  Mr.  Strobel  about  your 
executing  these  two  $2,500  notes  to  take  up  a 

f ,000  note  of  Walter's  that  was  past  due?  A. 
did  not  know  what  interest  he  had  in  the  cor- 
poration. Q.  Did  you  know  that  he  had  execut- 
ed a  $5,000  note?  A.  No,  sir;  I  did  not.  When 
he  was  here  he  showed  me  a  telegram  from 
Mr.  Strobel's  brother  where  he  said  they  would 
furnish  all  the  money.  (Objected  to  by  counsel 
for  plaintiff.  Objection  sustained,  to  which 
the  defendant  by  counsel  excepted.)  Q.  Did  you 
ever  take  up  the  $5,000  note?  A  I  did  not 
Q.  Have  you  ever  seen  the  $5,000  note?  A.  I 
did  not  know  anything  about  it  until  this  suit 
came  up.  Q.  Were  you  benefited  in  any  way 
by  signing  these  notes?  (Objected  to  by  coun- 
sel for  plaintiff.)  Q.  Any  consideration  at  all 
for  signing  them?  (Objected  to  by  counsel  for 
plaintiff.  Objection  overruled,  to  which  the 
plaintiff  by  counsel  excepted.)  A  Not  one  pen- 
ny. (Objected  to  by  counsel  for  plaintiff.  Ob- 
jection overruled,  to  which  plaintiff  by  counsel 
excepted.)   A  Mere  accommodation." 

On  cross-examination  he  stated  that  he 
had  bad  a  wire  and  a  letter  from  Mr.  Stro- 
bel before  that  time.  That  is  the  reason  he 
gave  the  notes. 

W.  O.  Martin  testified  that  he  and  Mr. 
Strobel  were  engaged  in  the  business  of 
manufacturing  and  selling  automobiles  un- 
der the  name  of  S.  ft  M.  Motor  Company, 
Incorporated.  Mr.  Strobel  was  the  president 
and  treasurer,  while  witness  was  the  secre- 
tary. The  business  continued  a  little  over 
a  year.  The  company  was  in  financial 
straits,  and  Strobel  asked  him  if  he  could 
not  get  Aaron  to  give  them  some  paper  which 
they  could  discount  in  New  York.  The  $5,- 
000  note  which  he  executed  to  the  company 
was  not  taken  up  by  the  two  notes  exe- 
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cuted  by  his  brother,  Aaron.  After  stat- 
ing that  he  and  Strobel  talked  over  the 
question  of  getting  money,  he  testified  as  fol- 
lows: 

.  "Q.  Did  Strobel  ask  you  to  try  to  get  this  in- 
dorsement from  Aaron  Martin?  A.  Yes,  sir..  Q. 
To  get  this  paper  from  him.  A.  Certainly.  Q. 
Did  that  occur  before  these  two  notes  were  sign- 
ed, that  is,  that  request  of  Strobel  to  you?  A. 
Yes,  sir." 

He  further  testified: 

"Q.  And  it  is  a  fact,  is  it  not,  that  your 
brother,  Aaron,  signed  these  two  notes,  sent 
them  to  you  in  Detroit  in  response  to  your  re- 
quest written  to  him  in  Louisville  to  please  sign 
$5,000  worth  of  notes  and  send  to  him ;  that  is 
true,  is  it  not?  A.  Yes,  sir;  that  is  true.  Q. 
That  is  how  he  came  to  send  them,  was  at  your 
request;  that  is  right?  A.  I  think  at  the  re- 
quest of  Mr.  Strobel,  too,  as  I  remember  now. 
I  think  Mr.  Strobel—  I  had  a  letter  from  Mr. 
Strobel  asking  me  to  hurry  up  the  notes." 

It  Is  argued  for  appellant  that  the  evi- 
dence, considered  as  a  whole,  shows  that  the 
notes  sued  on  were  executed  solely  upon  the 
request  and  for  the  accommodation  of  W.  O. 
Martin.  An  examination,  however,  of  the 
foregoing  statement  of  the  evidence  will 
show  that  Aaron  O.  Martin  testified  unequiv- 
ocally to  the  fact  that  he  was  requested  to 
execute  the  two  notes  sued  on  for  the  ac- 
commodation of  Strobel.  He  further  says  that 
he  was  asked  If  he  would  not  give  the  notes 
both  by  Mr.  Strobel  and  his  brother,  and  that 
It  was  because  of  the  request  by  Mr.  Strobel 
and  by  his  brother  that  he  executed  the  two 
notes.  It  further  appears  from  the  testi- 
mony of  W.  O.  Martin  that  Strobel  asked 
him  to  get  the  particular  paper  from  his 
brother,  and  that  this  request  was  made  be- 
fore the  two  notes  were  signed.  He  also 
says  that  he  had  a  letter  from  Mr.  Strobel, 
asking  him  to  hurry  up  the  notes. 

[1  ]  Under  these  circumstances  we  conclude 
that  it  was  for  the  Jury  to  say  whether 
or  not  the  notes  sued  on  were  executed  for 
the  Joint  accommodation  and  upon  the  Joint 
request  of  Strobel  and  W.  0.  Martin. 

[2]  The  court  instructed  the  Jury,  in  sub- 
stance, to  find  for  the  plaintiff,  unless  they 
believed  from  the  evidence  that  the  defend- 
ant, Martin,  executed  the  notes  mentioned  in 
the  evidence  for  the  accommodation  either  of 
Strobel  or  of  Strobel  and  his  brother,  W.  G. 
Martin,  Jointly,  in  which  event  they  should 
find  for  the  defendant.  Ry  another  instruc- 
tion "accommodation"  was  defined  as  "the 
lending  of  his  credit  by  one  to  another  who 
gives  no  consideration  therefor."  The  point 
is  made  that  the  Instruction  defining  "ac- 
commodation" did  not  sufficiently  explain  the 
full  meaning  of  the  word  and  the  nature  of 
the  rights  and  obligations  of  the  parties  to 
the  Instrument.  In  this  connection  it  is 
suggested  that  the  Jury  may  have  concluded 
that  the  notes  were  executed  for  the  accommo- 
dation of  Strobel,  if,  as  a  matter  of  fact,  he 
received  some  indirect  benefit  or  advantage 
from  the  execution  of  the  notes.  Clearly  the 


Instruction  complained  of  Is  correct  as  far 
as  it  goes.  If  appellant  desired  a  more  com- 
prehensive definition  of  the  word  "accommo- 
dation," he  should  have  offered  an  Instruc- 
tion containing  such  a  definition.  Not  hav- 
ing offered  such  an  Instruction,  he  cannot 
complain  of  the  fact  that  the  given  Instruc- 
tion was  not  as  explicit  or  comprehensive  as 
it  should  have  been.  Hobson,  Blain  &  Cald- 
well on  "Instructions  to  Juries,"  p.  23;  Ven- 
tura Hotel  Co.  v.  Pabst  Brewing  Co.,  128 
S.  W.  292;  Loughrldge  v.  Ball,  118  S.  W.  321; 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co..y.  Martin, 
146  Ky.  260,  142  S.  W.  410. 
Judgment  affirmed. 


PHILLIPS  v.  PHILLIPS. 

(Court  of  Appeals  of  Kentucky.    Feb.  2,  1917.) 

1.  Divobce  «y=>104 — Pleadings— Amendment. 

In  an  action  in  equity  by  a  wife  against 
her  husband  asking  for  divorce  from  bed  and 
board,  it  . was  improper  to  refuse  her  permission 
to  file  an  amended  petition,  alleging  cruel  and 
inhuman  treatment. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  $§  27,  28,  328-339;  Dec.  Dig.  «=» 


2.  Divobce  <g=»l54  —  Limited  Divorce  — 
Grounds— Discretion. 

Under  Ky.  St  $  2121,  giving  discretion  to 
the  chancellor  -  to  grant  divorce  from  bed  and 
board  for  other  causes  than  those  warranting 
absolute  divorce,  such  discretion  is  not  to  be 
understood  as  arbitrary  or  unlimited,  bnt  is  a 
sound  legal  discretion,  to  be  exercised  only  for 
such  causes  as  may  be  deemed  sufficient  when 
considered  with  a  just  and  reasonable  regard  to 
the  rights  and  obligations  of  both  parties. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  {{  616,  516,  619;  Dec.  Dig.  «=>154.] 

3.  Divobce  <8=»156— Limited  Divorce— Dis- 
cretion. 

Under  such  statute,  although  the  court  con- 
cludes, upon  the  hearing  of  a  suit  for  absolute 
divorce,  that  the  grounds  for  an  absolute  divorce 
are  not  fully  sustained,  yet,  if  the  interest  of 
the  parties,  their  infant  children,  and  the  good 
of  society  demand  it,  he  may  grant  divorce  from 
bed  and  board. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  §  517;  Dec.  Dig.  <8=»155J 

4.  Divobce  <g=»38  —  Limited  Divobce  — 
Grounds. 

In  an  action  by  a  wife  for  limited  divorce, 
evidence,  tending  to  show  that  defendant  mar- 
ried for  the  -double  purpose  of  obtaining  a 
housekeeper  and  obtaining  possession  of  her 
money,  Mid  to  entitle  plaintiff  to  the  relief 
asked. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  f  139;  Dec.  Dig.  <S=»38.] 

5.  Deeds  «=>211(3)— Conveyances  bt  Wife 
to  Husband— Restoration  of  Property. 

It  does  not  require  a  very  high  degree  of 
proof  to  authorize  a  restoration  of  a  wife's 
property  placed  in  the  husband's  name  without 
consideration,  and  actual  fraud  need  not  be  es- 
tablished, since  dealings  between  husband  and 
wife,  whereby  the  husband  obtains  possession 
of  the  wife's  property  without  compensation, 
are  looked  upon  with  suspicion. 

[Ed.  Note.— For  other  cases,  Bee  Deeds,  Cent 
Dig.  fg  644,  645;  Dec.  Dig.  <8=»211(3).] 
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6.  Divorce  i8=> 250— Restoration  or  Pbopeb- 

TY. 

That  Ky.  St  f  2121,  provides  for  restora- 
tion of  property  or  the  parties  only  upon  final 
divorce  does  not  prevent  a  wife  obtaining  di- 
vorce from  bed  and  board  from  recovering  her 
property,  where  it  has  been  obtained  from  her 
by  the  fraud,  duress,  or  undue  influence  of  her 
husband. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  Si  706,  708,  710;  Dec.  Dig.  «=»250.] 

7.  Deeds  <g=>196(3)  —  Conveyance  by  Wife 
to  Husband. 

To  sustain  a  transaction  by  which  the  hus- 
band secures  for  his  benefit  the  property  of  his 
wife,  he  has  the  burden  of  showing  the  arrange- 
ment was  fair,  and  that  do  improper  use  was 
made  of  the  confidence  arising  out  of  the  mar- 
riage relation. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {  649;  Dec.  Dig.  <8=»196(3).] 

8.  Deeds  «=»71  —  Conveyance  by  Wife  to 
Husband. 

If  a  wife  is  induced  to  convey  real  estate 
through  the  medium  of  a  third  person  to  her 
husband,  by  her  husband's  threats  of  a  perma- 
nent separation,  and  by  such  persistent  impor- 
tunities that  the  wife's  peace  is  destroyed,  such 
conveyance  will  be  set  aside  at  the  wife's  suit, 
i.  Note.— For  other  cases,  see  Deeds,  Gent 
Sf  183-189;  Dec.  Dig.  «8=>71.] 

9.  Divoboe  «=> 250— Restoration  or  Prop- 


Where  a  husband,  divorced  from  bed  and 
board,  was  compelled  to  restore  his  wife's  prop- 
erty, he  was  allowed  a  lien  thereon  for  part  of 
the  purchase  price  and  interest  paid  by  him,  and 
for  money  paid  for  improvement  thereon  so  far 
as  it  enhanced  the  salable  value  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  §§  706,  708,  710;  Dec.  Dig.  «=»250.} 

10.  Divobce  <8=»250— Restoration  or  Prop- 

EBTY — OOUNTEBCZ.AIV. 

Where  a  husband  was  divorced  from  bed  and 
board  and  compelled  to  restore  bis  wife's  prop- 
erty, he  was  not  allowed  a  counterclaim  of  $20 
for  a  coat  for  his  wife,  or  $3  for  screens  for  the 
house;  these  being  but  a  part  of  his  living  ex- 
penses. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
LHg.  g|  706,  708,  710;  Dec.  Dig.  «=»250J 

11.  Divorce  ©=250— Restoration  of  Prop- 
erty. 

Where  a  husband,  divorced  from  bed  and 
board,  was  compelled  to  restore  his  wife's  prop- 
erty, consisting  of  a  house  in  which  he  had 
living  for  more  than  18  months  without  paying 
rent,  although  he  had  a  house  of  his  own  from 
which  he  was  collecting  rent  he  was  charged 
with  a  reasonable  rent  for  the  house  from  the 
day  her  petition  was  filed. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent 
Dig.  H  706,  708,  710;  Dec.  Dig.  <S=250.] 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Criminal,  Common  Law,  and  Equity  Divi- 
sion. 

Action  by  Mary  Doran  Phillips  against 
John  Phillips.  From  judgment  for  defend- 
ant, plaintiff  appeals.  Reversed,  with  In- 
structions. 

Jackson  &  Woodward,  of  Cincinnati,  Ohio, 
for  appellant  C.  B.  Shlmer  and  Geo.  E. 
Phillips,  both  of  Covington,  for  appellee. 


MILLER,  J.  The  appellant,  Mary  Doran 
Phillips,  who  was  the  plaintiff  below,  and 


John  Phillips,  the  defendant  below,  were 
married  on  June  25,  1914.  He  was  a  widow- 
er, having  seven  children,  the  youngest  being 
seven  years  of  age. 

For  many  years  the  plaintiff  had  been 
working  and  had  saved  $3,000,  about  $2,000 
thereof  being  on  deposit  In  the  First  Nation- 
al Bank,  of  Liudlow.  Immediately  after  the 
marriage,  Phillips  and  his  wife  agreed  to  buy 
a  residence  in  West  Covington,  with  her 
money.  When  the  contract  of  purchase  was 
made,  Phillips  paid  $223.83  of  the  purchase 
price,  as  earnest  money.  Mrs.  Phillips,  how- 
ever, paid  the  balance  of  the  purchase  mon- 
ey of  $3,000.  At  the  suggestion  of  her  bank- 
er, Clark  her  attorney  drew  a  deed,  dated 
July  6,  1914,  conveying  the  property  to  the 
wife.  But  when  Phillips  and  his  wife  went 
to  the  lawyer's  office  to  close  the  contract 
and  pay  for  the  property,  Phillips  insisted 
that  he  should  also  be  named  as  one  of  the 
grantees,  thus  taking  the  title  to  himself  and 
his  wife  Jointly.  His  wife,  however,  claimed 
that  she  had  furnished  practically  all  of  the 
money,  and  the  title  should  be  given  to  her 
alone;  and  she  insisted  upon  the  deed  being 
so  drawn.  He  retorted,  saying,  "Mary,  we 
are  one;  what's  the  difference V  She  per- 
sisted, however,  in  having  her  way  about  the 
deed,  saying  that  she  had  worked  hard  all 
her  life  for  the  money,  and  that  the  proper- 
ty should  be  In  her  name,  whereupon,  he 
again  retorted,  "We  are  married,  and  we  are 
both  going  to  live  In  It." 

The  attorney  testified  that  after  quite  a 
wrangle,  In  which  Phillips  became  very  an- 
gry and  Insisted  that  the  title  should  be 
placed  in  their  names  jointly,  and  his  wife 
becoming  very  nervous,  she  finally  yielded  the 
point  and  permitted  him  to  have  his  way. 
The  attorney  further  testified  that  Phillips 
was  very  firm,  insisting,  and  unyielding,  de- 
claring that  he  would  not  proceed  with  the 
trade  unless  he  should  be  named  as  a  gran- 
tee. As  Phillips  bad  little  or  no  financial  in- 
terest in  the  transaction,  this  threat  could 
only  mean  that  he  would  prevent  the  pur- 
chase of  the  house  unless  a  half  Interest 
therein  should  be  conveyed  to  him. 

To  make  up  the  purchase  price,  Mrs.  Phil- 
lips borrowed  $800  from  the  bank,  securing 
its  payment  by  a  pledge  of  her  stock  in  a 
building  association.  This  debt  remains  un- 
paid. 

The  family  moved  into  the  house  thus  pur- 
chased about  two  weeks  after  their  marriage, 
Mrs.  Phillips  becoming  the  housekeeper.  Two 
of  the  older  children  were  working  for  small 
wages,  and  Phillips  was  working  as  a  freight 
handler  for  $60  per  month  In  addition,  he 
owned  another  piece  of  of  real  estate  worth 
about  $1,000  or  $1,500,  from  which  he  col- 
lected $9  per  month  rent.  He  did  not  convey 
a  half  interest  in  this  bouse  to  his  wife. 

Mrs.  Phillips,  however,  persisted  in  the  as- 
sertion of  her  rights  by  asking  her  husband 
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to  convey  his  Interest  In  the  West  Covington 
property  to  her;  bnt  he  was  unyielding. 
Two  of  Phillips'  older  daughters  testified 
that  Mrs.  Phillips  was  an  excellent  housekeep- 
er. Her  husband,  however,  constantly  com- 
plained that  she  did  not  make  the  money  go 
far  enough  In  her  housekeeping,  and  that  she 
was  not  economical.  Shortly  before  the  sepa- 
ration Phillips  deposed  his  wife  as  house- 
keeper by  withholding  from  her  all  the  mon- 
ey expended  in  keeping  the  house,  and  by 
taking  upon  himself  the  duties  of  paymaster. 
Finally,  on  June  26,  1913,  one  year  after  the 
marriage,  she  left  their  home  and  resumed 
her  former  work.  On  August  11,  1916,  she 
filed  this  action  in  equity  against  her  hus- 
band, alleging  that  be  had  not  treated  her  as 
a  wife,  in  that  he  had  refused  to  permit  her 
to  run  the  household,  or  to  give  her  any  mon- 
ey to  do  so ;  that  she  had  maintained  herself 
during  the  year  of  their  married  life,  and  that 
she  and  the  defendant  had  not  been  able  to 
live  together  happily ;  that  she  had  bought 
the  West  Covington  property  with  her  own 
money,  saved  by  her  prior  to  their  marriage ; 
that  a  deed  was  prepared,  conveying  it  to  her, 
and  that  defendant  had  refused  to  have  any- 
thing to  do  with  her  unless  she  should  put 
the  property  in  their  Joint  names;  and  that 
she  became  so  frightened  by  reason  of  the 
threats  and  talk  of  the  defendant  that  she 
finally  permitted  the  deed  to  be  made  out  in 
the  name  of  both  plaintiff  and  defendant  as 
grantees  through  the  duress  and  threats  of 
her  husband.  She  asked  for  a  judgment  of 
divorce  from  bed  and  board,  and  that  the 
defendant  be  compelled  to  convey  to  her  all 
the  interest  he  had  or  claimed  in  the  West 
Covington  property,  above  described. 

By  his  answer  Phillips  traversed  the  peti- 
tion, in  every  respect,  In  so  far  as  it  related 
to  the  purchase  of  the  property.  By  way  of 
counterclaim,  however,  he  asserted  that  he 
bad  refused  to  allow  his  wife  to  have  the 
mohey  with  which  to  run  the  house  because 
she  was  not  spending  the  money  economical- 
ly. And  he  further  alleged  in  his  counter- 
claim that  be  had  paid  $20  for  a  coat  for 
his  wife;  $223.88  on  account  of  the  pur- 
chase price  of  the  house;  $23  Interest  to  the 
bank ;  $3  for  screens  for  the  house ;  and  $40, 
the  cost  of  building  a  fence  and  shed  on  the 
rear  end  of  the  lot.  By  way  of  relief  he  ask- 
ed that  he  be  allowed  to  live  and  stay  in  the 
house  without  being  compelled  to  pay  any 
rent  until  the  disposition  of  the  suit,  and  re- 
sisted his  wife's  motion  for  the  appointment 
of  a  receiver  to  collect  the  rent  therefor. 

[1]  By  an  amended  petition  tendered  on 
December  20,  1915,  the  plaintiff  alleged  that 
her  husband  had  habitually  behaved  toward 
her,  for  not  less  than  six  months,  in  such 
cruel  and  inhuman  manner  as  to  Indicate  a 
settled  aversion  toward  her,  and  to  destroy 
permanently  her  peace  and  happiness.  She 
prayed  for  the  relief  asked  in  her  original 
petition.  The  court,  however,  Improperly 
refused  to  permit  the  amended  petition  to  be 


filed;  and,  upon  a  hearing  of  the  case,  the 
petition  was  dismissed,  and  Mrs.  Phillips  ap- 
peals. 

It  is  earnestly  insisted  by  the  appellee  that 
the  plaintiff  failed  to  make  out  her  case,  in 
that  she  failed  to  sustain  the  charge  of  du- 
ress. This  action  Is  brought  under  section 
2121  of  the  Kentucky  Statutes,  which  reads 
as  follows: 

"Judgment  for  separation  or  divorce  from  bed 
and  board  may  also  be  rendered  for  any  of  the 
causes  which  allow  divorce,  or  for  such  other 
cause  as  the  court  is  its  discretion  may  deem 
sufficient  Pending  an  action  for  any  divorce 
the  court  may  allow  the  wife  maintenance.  A 
divorce  from  bed  and  board  shall  operate  as 
to  property  thereafter  acquired,  and  upon  the 
personal  rights  and  legal  capacities  of  the  par- 
ties, as  a  divorce  from  the  bond  of  matrimony, 
except  that  neither  shall  marry  again  during 
the  life  of  the  other,  and  except  that  it  shall 
not  bar  curtesy,  dower  or  distributive  right. 
Such  may  be  revised  or  set  aside  at  any  time 
by  the  court  rendering  it,  Upon  final  judgment 
or  divorce  from  the  bond  of  matrimony  the  par- 
ties shall  be  restored  such  property,  not  dis- 
posed of  at  the  commencement  of  the  action, 
as  either  obtained  from  or  through  the  other 
before  or  during  the  marriage  in  consideration 
thereof." 

[2,  S]  It  will  be  noticed  that  the  chancellor 
Is  thereby  authorized  to  grant  a  divorce  from 
bed  and  board,  not  only  for  any  of  the  causes 
which  would  allow  an  absolute  divorce,  but 
also  for  such  other  cause  as  the  court  in  its 
discretion  might  deem  sufficient  The  discre- 
tion thus  conferred  is  not,  however,  to  be  un- 
derstood as  arbitrary  or  unlimited,  but  a 
sound  legal  discretion,  which  Is  only  to  be  ex- 
ercised for  such  causes  as  may  be  deemed 
sufficient,  when  considered  with  a  just  and 
reasonable  regard  to  the  rights  and  obliga- 
tions of  both  parties.  Shrock  v.  Shrock,  4 
Bush,  684-  The  plaintiff  may  rely  upon  the 
statutory  grounds,  or  any  of  them,  and  may 
seek  an  absolute  instead  of  a  qualified  or  lim- 
ited divorce.  Should  the  court  conclude  upon 
the  hearing  of  the  case  that,  although  the 
grounds  for  an  absolute  divorce  are  not  fully 
sustained,  yet,  If  the  interest  of  the  parties, 
their  Infant  children,  and  the  good  of  society 
demand  it,  he  might,  under  the  statutory 
power  conferred  in  this  jurisdiction,  grant 
a  divorce  from  bed  and  board.  Evans  v. 
Evans,  93  Ky.  510,  20  S.  W.  605,  14  Ky.  Law 
Rep.  628;  Zumbiel  v.  Zumbiel,  113  Ky.  844, 
69  S.  W.  708,  24  Ky.  Law  Rep.  590 ;  Burns  v. 
Burns,  17S  Ky.  105,  190  S.  W.  683.  In  con- 
struing the  statute  in  Irwin  v.  Irwin,  96  Ky. 
318,  28  S.  W.  664,  30  S.  W.  41T,  16  Ky.  Law 
Rep.  657,  this  court  said : 

"This  discretion  is  neither  arbitrary  nor  on- 
limited,  but  must  arise  from  a  state  of  fact 
showing  that  a  separation  is  demanded  for  the 
interest  and  protection  of  the  life,  health,  or 
happiness  of  the  party  complaining,  on  account 
of  the  conduct  and  treatment  of  the  one  in  de- 
fault" 

And,  although  the  husband's  conduct  in  the 
Irwin  Case  could  not  be  said  to  be  inhuman, 
his  coldness  and  Indifference  toward  his  wife 
for  several  years  preceding  their  separation 
was  such  as  rendered  her  life  almost  intoler- 
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able,  and  authorised  a  judgment  divorcing 
her  from  bed  and  board.  Ramsey  v.  Ramsey, 
102  Ky.  741,  172  8.  W.  1082,  la  to  the  same 
effect. 

[4]  The  acts  of  dereliction  charged  against 
the  defendant  are:  His  acts  In  connection 
with  the  taking  of  the  deed  to  the  West  Cov- 
ington property  above  narrated ;  his  depriv- 
ing her  of  the  management  of  the  household 
and  humiliating  her  by  refusing  to  let  her 
handle  any  of  the  money  for  that  purpose, 
although  the  proof  shows  that  she  was  per- 
forming that  service  well ;  and  his  mistreat- 
ment and  abuse  of  his  wife  by  applying  vul- 
gar and  opproblous  epithets  to  her. 

There  Is  testimony  to  the  effect  that  de- 
fendant grossly  Insulted  his  wife  by  repeated- 
ly applying  to  her  an  epithet  too  obscene  to 
be  mentioned,  and  often  In  the  presence  of 
his  children.  It  is  contended,  however,  that 
this  language  was  used  concerning  his  wife 
after  the  separation.  It  appears,  however, 
from  the  testimony  of  defendant's  daughter, 
that  on  at  least  one  occasion,  and  possibly 
more,  the  defendant  made  use  of  this  lan- 
guage before  the  separation. 

There  can  be  little  doubt  from  the  reading 
of  this  proof  that  appellee's  conduct  in  con- 
nection with  the  making  of  the  deed  was  not 
prompted  by  altruistic  motives.  Indeed,  it  is 
difficult  to  avoid  the  conclusion  that  he  mar- 
ried the  plaintiff  for  the  double  purpose  of  ob- 
taining a  housekeeper  to  raise  his  family  of 
children,  and  to  obtain  possession  of  what 
money  she  had.  The  latter  object  was  at- 
tained within  two  weeks  after  the  marriage. 
His  conduct  in  that  connection  was  most  rep- 
rehensible. The  relief  asked  in  his  counter- 
claim is  confined  to  the  prayer  that  he  be  al- 
lowed to  live  in  the  house  bought  with  his 
wife's  money  without  being  compelled  to  pay 
her  any  rent  therefor ;  and,  as  the  case  has 
turned  out,  he  has  so  lived  without  paying 
rent  for  more  than  18  months,  although  be 
has  a  house  of  his  own  from  which  he  collects 
rent.  Furthermore,  the  plaintiff  is  paying 
interest  on  the  $800  which  she  borrowed  to 
make  up  the  purchase  money. 

From  these  facts  it  is  apparent  that  the  de- 
fendant has  entertained  little  or  no  regard 
for  his  wife  at  any  time  since  their  marriage ; 
his  conduct  has  been  such  as  to  make  it  im- 
possible for  her  to  live  happily  with  him,  and 
that  a  separation  is  demanded  for  the  Interest 
and  protection  of  the  health  and  happiness  of 
the  plaintiff,  who  is  in  no  way  at  fault. 

The  circuit  court  should  have  granted  the 
plaintiff  a  divorce  from  bed  and  board.  Mc- 
Cllntock  v.  McClintock,  147  Ky.  409, 144  S.  W. 
68,  39  L.  R.  A.  (N.  S.)  1127 ;  Wallace  v.  Wal- 
lace, 171  Ky.  192, 188  S.  W.  331. 

In  answer  to  defendant's  contention  that 
the  plaintiff  has  not  made  out  a  case  that 
would  justify  the  chancellor  in  requiring  die 
defendant  to  release  his  title  to  the  West 
Covington  property,  it  would  seem  to  be  suffi- 


cient to  say  that  the  same  proof  which  we 
have  deemed  sufficient  to  justify  a  divorce 
from  bed  and  board  to  the  plaintiff  is  suffi- 
cient to  require  the  defendant  to  release  the 
property. 

[5)  Dealings  between  husband  and  wife 
whereby  the  husband  obtains  possession  of 
the  wife's  property  without  consideration  are 
looked  upon  with  suspicion;  and  it  does  not 
require  a  very  high  degree  of  proof  to  author- 
ize a  restoration  of  the  property.  Actual 
fraud  need  not  be  established.  Golding  v. 
Goldlng,  82  Ky.  51.  If  an  absolute  divorce 
had  been  granted  the  plaintiff,  under  the  stat- 
ute supra,  it  would  have  been  the  duty  of 
the  court  to  restore  to  her  the  property  that 
she  is  now  seeking  to  recover.  The  statute, 
however,  by  its  terms,  provides  for  a  restora- 
tion only  in  cases  where  an.  absolute  divorce 
is  granted ;  it  does  not  give  the  right  of  res- 
toration where  the  relief  granted  is  only  a 
divorce  from  bed  and  board.  Orr  v.  Orr,  8 
Bush,  160. 

[I]  But  the  fact  that  the  statute  does  not 
require  a  restoration  where  the  divorce  is 
from  bed  and  board  only  does  not  prevent  the 
plaintiff  from  recovering  her  property,  where 
It  has  been  obtained  from  her  by  the  fraud, 
duress,  or  undue  influence  of  her  husband,  or 
change  the  rules  of  law  or  evidence  applicable 
to  such  cases. 

[7]  The  rule  In  such  cases  is  well  stated  in 
13  Ruling  Case  Law,  page  1367,  as  follows: 

"It  is  recognized  that  the  most  dominant  in- 
fluence of  all  relations  is  that  of  husband  and 
wife,  and  from  an  early  date  the  courts  have 
jealously  scrutinized  transactions  between  them 
to  prevent  a  wife  from  being  overreached  or 
defrauded  by  the  undue  influence  or  improper 
conduct  of  her  husband;  and  in  order  to  sus- 
tain a  transaction  by  which  the  husband  secures 
for  his  benefit  the  property  of  his  wife,  the  law 
imposes  the  burden  on  him  to  show  that  the  ar- 
rangement was  fair  and  conscientious,  and  that 
no  improper  use  was  made  of  the  confidence  aris- 
ing out  of  the  marriage  relation.  And  a  for- 
tiori if  a  wife  is  induced  to  convey  her  real  es- 
tate to  her  husband  through  the  medium  of  a 
third-  person,  by  threats  on  his  part  of  a  perma- 
nent separation,  and  by  such  persistent  impor- 
tunities that  the  peace  of  the  wife  is  destroyed, 
a  court  of  equity  will  set  such  conveyance  aside, 
at  the  suit  of  the  wife." 

See  Meldrum  v.  Meldrum,  15  Colo.  478,  24 
Pac  1083,  11  L.  R.  A.  65,  and  note.  Heck- 
man  v.  Heckman,  215  Pa.  203,  64  AtL  425, 
114  Am.  St.  Rep.  953,  Richmond's  Appeal,  59 
Conn.  226,  22  AtL  82,  and  notes  In  21  Am.  St 
Rep.  102,  Zimmerman  v.  Frushour,  108  Md. 
115,  69  Atl.  796,  and  16  L.  R.  A.  (N.  S.)  1088. 

[8]  The  case  at  bar  comes  within  the  rule 
above  announced,  since  it  is  clearly  shown 
from  the  testimony  of  Clark,  the  attorney 
who  drew  the  deed  and  was  present  when  it 
was  executed,  that  the  defendant  acted  in  such 
a  way  that  his  wife  had  reasonable  grounds 
to  believe,  and  doubtless  did  believe,  that  he 
would  desert  her  in  case  she  should  refuse 
to  have  him  named  as  a  grantee  in  the  deed. 
In  Golding  v.  Goldlng,  82  Ky.  65,  the  court 
said: 
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"The  chancellor,  at  the  Instance  of  the  wife, 
will  scrutinize  closely  the  conduct  of  the  hus- 
band and  the  motive  influencing  the  wife  to  part 
with  her  estate,  and  when  the  husband,  having 
won  the  affections  of  his  wife,  has  such  an  in- 
fluence over  her  as  to  make  her  entirely  sub- 
ordinate to  his  will,  the  chancellor  will  not  un- 
dertake to  adjudge  that  the  parties  are  dealing 
at  arm's  length,  and  hold  the  wife  to  the  con- 
tract, as  he  would  a  stranger.  The  husband 
will  not  be  allowed  to  take  advantage  of  the 
marital  relation  so  as  to  invest  himself  with 
title  to  the  wife's  estate,  and  then  insist  upon 
her  ability  to  resist  his  importunities,  as  a  rea- 
son for  making  her  stand  by  the  executed  agree- 
ment, investing  him  with  title." 

We  conclude,  therefore,  that  the  plaintiff 
was  entitled  to  a  restoration  of  her  property; 
any  other  conclusion  would  work  a  manifest 
injustice.  , 

[9-11]  The  defendant,  however,  should  be 
allowed  a  lien  for  the  $223.83  which  he  paid 
as  a  part  of  the  purchase  price,  $23  interest 
paid  for  the  plaintiff,  and  the  $40  for  the 
fence  and  shed,  in  so  far  as  they  enhanced  the 
salable  value  of  the  property,  without  inter- 
est, however,  upon  either  sum;  but  he  will 
be  allowed  nothing  for  the  other  items  fur- 
nished by  him,  which  must  be  treated  as  a 
part  of  his  living  expenses.  Furthermore, 
the  defendant  should  be  charged  with  a  rea- 
sonable rent  for  the  house  from  August  11, 
1915,  the  day  the  petition  was  filed. 

Judgment  reversed,  with  Instructions  to 
the  chancellor  to  enter  a  judgment  as  above 
indicated. 


FINLAYSON  v.  CUYUGA  COAL  &  COKE 
CO.,  Inc. 

(Court  of  Appeals  of  Kentucky.  Feb.  9,  1917.) 

1.  Deeds  <S5=>75 — Validity — Unsound  Mind. 

Although  a  grantor's  mind  was  impaired  at 
the  time  of  making  a  contract  and  deed  to  land, 
the  deed  is  not  void,  but  only  voidable,  and  sub- 
ject to  ratification  by  the  acts  and  conduct  of 
the  grantor. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  206-208;  Dec  Dig.  <8=»75.] 

2.  Deeds  ®=>75— Validity  —  Ratification— 

Estoppel. 

The  grantor  of  land  ratified  her  deed,  al- 
though made  when  her  mind  was  impaired, 
when  she  procured  a  lease  of  the  premises  from 
her  grantee,  and  when  she  requested  and  allow- 
ed her  grantee  to  make  improvements  upon  the 
house  and  premises,  and  when  she  occupied  them 
as  a  tenant  of  the  grantee,  and  hence  is  estop- 
ped to  say  that  she  Is  not  bound  by  her  convey- 
ance. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  206-208 ;  Dec.  Dig.  «=»75.] 

3.  Deeds  <S=>  17(2)  —  Validity  —  Considera- 
tion. 

The  question  of  validity  of  consideration  for 
a  deed  to  land  must  depend  upon  the  conditions 
and  circumstances  which  exist  at  the  time  of 
the  execution  of  the  deed  and  not  those  which 
may  prevail  at  a  subsequent  date,  when  the 
projection  of  railroads  and  development  of  coal 
property  have  changed  the  situation. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent. 
Dig.  §§ 


4.  Deeds  <S=»210 — Consideration— Evidence 
— Sufficiency. 

In  an  action  to  cancel  a  deed,  evidence  held 
to  show  that  the  consideration  received  by  the 
grantor  was  reasonably  adequate. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  635,  636;  Dec  Dig.  «=>210.] 

5.  Deeds  <e=»70(5),  71  —  Fraud— Evidence— 
Sufficiency. 

Where  the  grantor  of  land  had  several  years 
in  which  to  consider  the  trade  and  in  which  to 
sell  to  others  for  a  higher  price,  which  she  could 
not  do  after  three  years'  effort,  and  at  the  time 
of  the  execution  of  the  deed  the  consideration 
paid  was  sufficient,  neither  defendant  nor  its 
agents  were  guilty  of  fraud,  oppression,  or  co- 
ercion in  urging  her  to  convey  the  land  in  ac- 
cordance with  her  contract  with  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  K  173,  183-189; -Dec.  Dig.  <8=»70(5),  71.] 

6.  Cancellation  of  Instruments  ©=>34(1)— 
Suit  to  Cancel  Deed — Laches. 

Where  a  grantor  of  land  waited  three  years 
before  bringing  an  action  to  cancel  a  deed  on 
the  ground  of  fraud,  she  was  guilty  of  laches,  as 
it  was  her  duty  to  seek  relief  without  unneces- 
sary delay. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  §§  49,  50,  62;  Dec 
Dig.  (8=34(1).] 

7.  Deeds    <s=  17(2)  —  Consideration  —  Ade- 
quacy. 

Where  no  fraud  or  oppression  is  charged  or 
shown  in  procuring  a  deed,  adequacy  of  consid- 
eration is  wholly  unimportant 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
DigT  §§  26,  27;  Dec.  Dig.  <8=»17(2).) 

8.  Landlord  and  Tenant  <8=68(3)  —  Right 
of  Tenant  to  Assail  Title  of  Landlord. 

A  tenant  of  real  estate,  who  was  her  land- 
lord's grantor,  could  not  assail  the  title  of  her 


landlord  on  the  ground  of  fraud  in  procuring 
the  deed  without  first  having  surrende 
session  of  the  premises. 


tered  pos- 


26-27;  Dec.  Dig.  «=>17(2).] 


[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  f  161;  Dec.  Dig.  «=>63(3).] 

Appeal  from  Circuit  Court,  Floyd  County. 

Action  by  Catherine  Flnlayson  against 
the  Cuyuga  Coal  &  Coke  Company,  Incor- 
porated. From  a  judgment  dismissing  the 
petition,  plaintiff  appeals.  Affirmed. 

May  &  May,  of  Prestonsburg,  for  appel- 
lant. Smith  &  Combs,  of  Prestonsburg,  for 
appellee. 

SAMPSON,  J.  This  action  was  Instituted 
in  the  Floyd  circuit  court  in  1914  by  Mrs. 
Catherine  Flnlayson,  seeking  the  cancellation 
of  a  deed  made  by  her  in  1911  to  the  Cuyuga 
Coal  &  Coke  Company,  for  a  tract  of  land 
containing  about  100  acres  lying  on  Big 
Sandy  river,  opposite  the  mouth  of  Beaver 
creek,  in  Floyd  county.  The  trial  court, 
denying  the  plaintiff  the  relief  sought  dis- 
missed her  petition,  and  she  prosecutes  this 
appeal. 

Mrs.  Flnlayson  owned  the  tract  of  land  de- 
scribed In  the  petition  for  a  good  number 
of  years  before  she  entered  into  the  con- 
tract and  deed  which  is  the  basis  of  this  ac- 
tion. The  land  is  divided  into  bottom  and 
hillside  or  mountain,  and  contains  by  survey 
about  84  acres,  about  half  being  bottom  land 
and  half  hillside  or  mountain  land.  The 
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mountain  land  contains  coal,  but  how  much 
Is  uncertain.  In  September,  1911,  she  enter? 
ed  into  a  written  contract  with  the  defendant 
company  for  the  sale  to  it  of  the  land  for  $5,- 
000,  and  giving  80  days  in  which  to  accept 
the  proposition.  In  about  nine  days  the 
agents  returned  and  requested  a  deed,  offer- 
ing to  pay  the  full  purchase  price.  At  first 
Mrs.  Flnlayson  declined  to  make  the  deed, 
saying  that  she  had  changed  her  mind  and 
did  not  desire  to  sell  the  property.  The 
agents  insisted,  and  she  protested,  and  this 
question  was  argued  pro  and  con;  the  agents 
leaving  and  coming  back,  finally  consummat- 
ing the  deal,  on  that  day,  by  the  execution  of 
a  deed  by  Mrs.  Flnlayson  to  the  Ouyuga 
Goal  &  Coke  Company  for  the  tract  of  land 
in  question.  Shortly  thereafter  she  indicated 
to  one  of  the  agents  of  the  company  that 
she  was  dissatisfied  with  the  trade,  and 
asked  him  to  pay  her  $1,000  more,  which  he 
declined  to  do;  then  she  asked  that  he  pay 
her  $500  more,  and  this  he  declined,  but 
finally  agreed  that  he  would  pay  off  for  her 
a  note  for  $250,  which  he  did.  This  was  in 
addition  to  the  original  price  of  $5,000  there- 
tofore paid.  The  company  shortly  thereafter 
took  possession  of  all  of  the  farm,  except 
the  house  and  garden,  and  began  to  clear  It 
of  briars,  hushes,  and  other  filth,  and  to  re- 
build the  fencing  and  make  other  repairs. 
About  the  same  time  they  leased  the  place 
for  the  year  of  1912  to  Mrs.  Flnlayson  in 
consideration  that  she  would  take  care  of  it, 
but  no  rent  was  exacted  of  or  paid  by  her. 
This  lease  was  In  writing,  and  by  its  terms 
she  was  made  the  tenant  of  the  company,  and 
said  lease  is  made  a  part  of  this  record.  Ac- 
cordingly Mrs.  Flnlayson  occupied  the  place 
under  the  lease  for  the  year  of  1912.  At  the 
end  of  the  term  she  asked  to  lease  the  place 
for  the  succeeding  year,  and  another  lease,  in 
writing,  was  entered  into  for  the  year  1913. 
In  the  meantime  Mrs.  Flnlayson  asked  the 
agents  of  the  company  to  repair  the  house 
in  which  she  lived,  and  in  obedience  to  this 
request  the  company  put  a  new  roof  on  the 
house,  rebuilt  the  porches,  papered  some  of 
the  rooms,  repaired  the  foundation,  chimneys, 
and  other  parts  of  the  house  at  a  cost  of 
something  more  than  $1,000.  Mrs.  Flnlayson 
pointed  out  such  repairs  as  she  wanted  made, 
and  continued  to  live  in  the  house  during  the 
year  of  1913,  and  part  of  1914.  In  April, 
1914,  the  company,  having  made  other  ar- 
rangements, and  becoming  somewhat  annoy- 
ed at  the  demands  of  Mrs.  Flnlayson  and  her 
son,  J.  M.  Flnlayson,  requested  her'  to  give 
possession  of  the  premises,  which  she  de- 
clined to  do,  and  Instituted  this  action  for 
the  cancellation  of  the  deed  and  the  restora- 
tion of  the  property,  tendering  back  to  the 
company  the  $5,000  purchase  price,  and  offer- 
ing to  pay  the  cost  of  the  improvements 
placed  upon  the  farm. 

To  obtain  this  relief  Mrs.  Flnlayson,  in  her 
petition,  alleges  that  she  was  mentally  In- 
capable, at  the  time  of  making  the  contract 


and  signing  the  papers,  and  did  not  possess 
the  mental  capacity  to  understand  the  ef- 
fect or  legal  import  thereof,  and  that  after- 
wards she  was,  by  threats  and  intimidations 
on  the  part  of  the  agents  of  the  company, 
frightened  Into  executing  the  deed  to  .the 
defendant  company  for  the  land  at  the  time 
when  she  did  not  possess  the  mental  capacity 
to  enter  into  a  contract  or  deed,  and  when 
she  was  in  a  feeble  state  of  health,  both 
In  mind  and  body,  brought  on,  as  she  charges, 
in  part  by  grief  because  of  the  death  of-her 
late  husband,  and  also  the  death  of  her  fa- 
ther, for  both  of  whom  she  mourned,  and 
partly  by  ill  health  superinduced  by  what  is 
commonly  called  "change  of  life."  She 
chiefly  relies,  for  the  cancellation  of  the 
deed  upon  four  grounds,  as  set  out  In  her 
brief:  First,  mental  incapacity  to  make  a 
contract  or  deed  at  the  time  she  attempted  so 
to  do;  second,  undue  Influence  by  coercion, 
fraud,  and  intimidation,  resorted  to  by  the 
agents  of  the  company  in  procuring  the  con- 
tract and  deed;  third,  such  gross  Inadequacy 
of  consideration  as  to  raise  a  presumption  of 
fraud  in  procuring  the  execution  of  the  deed, 
and  to  authorize  the  chancellor  to  cancel  the 
deed;  fourth,  appellee  pleads  an  estoppel 
against  the  appellant  based  upon  certain 
written  leases  for  the  property  conveyed. 

The  company  denies  the  allegations  of  the 
plaintiff's  petition  and  asserts:  First,  appel- 
lant (Mrs.  Flnlayson)  was  neither  mentally 
Incapable  nor  coerced  when  the  contract  and 
deed  were  made;  second,  she  Is  estopped  to 
ask  that  her  deed  be  canceled  by  requesting 
and  enjoying  the  expensive  improvement 
placed  upon  the  premises  by  appellee  after 
the  sale  thereof;  third,  appellant  ratified 
the  sale  to  appellee,  had  there  been  fraud,, 
by  entering  Into  the  several  contracts  to  lease 
the  property,  by  asking  for  and  receiving 
more  money,  and  requesting  the  improve- 
ments; and,  fourth,  appellant,  while  a  ten- 
ant of  appellee,  could  not  question  its  tittle  to 
the  property,  nor  maintain  this  action. 

lius  record  consists  of  more  than  1,200 
typewritten  pages,  mostly  depositions,  upon 
the  question  of  the  mental  capacity  of  Mrs. 
Dlmayson  at  the  time  and  immediately  be- 
fore and  Immediately  after  she  executed  the 
deed  and  contract  which  Is  the  subject  of 
uiis  controversy.  But  a  considerable  part 
of  the  evidence  is  directed  to  the  question 
of  adequacy  of  consideration  paid  by  the 
company  for  the  land.  A  number  of  witness- 
es introduced  by  the  plaintiff  testify  with  ref- 
erence to  her  mental  condition.  Her  brother, 
Dr.  May,  and  members  of  her  household  and 
close  neighbors  describe  her  acts  and  conduct 
upon  different  occasions.  They  also  detail 
her  conversations.  It  Is  shown  by  the  evi- 
dence that  Mrs.  Flnlayson  was  near  50  years 
of  age  at  the  time  of  the  making  of  the  con- 
tract and  deed,  and  had  some  time  before 
that  fell  into  ill  health  and  was  experiencing 
a  "change  of  life"  common  to  women  of  that 
age.   She  was  nervous  and  irritable.  Many 
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times  she  would  ay  without  any  apparent 
reason.  On  several  occasions  she  left  her 
home  without  the  knowledge  of  the  family, 
and  hid  herself.  Sometimes  she  was  found  at 
the  grave  of  her  departed  husband,  weeping. 
This,  according  to  plaintiffs  evidence,  con- 
tinued for  several  months  before  the  execu- 
tion of  toe  writings  complained  of,  and  one 
witness,  a  neighbor  man,  testified  that  Mrs. 
Finlayson  was  found  at  her  gate,  a  day  or 
so  alter  the  execution  of  the  deed,  lying  on 
the  ground,  crying  and  expostulating  against 
the  acts  of  the  company's  agents  In  taking 
her  land. 

On  the  other  side,  the  company  introduces 
a  number  of  witnesses  whose  evidence  tends 
to  prove  that  Mrs.  Finlayson  was,  during  all 
of  this  time,  of  such  mental  capacity,  will 
power,  and  understanding  as  enabled  her  to 
matte  and  understand  contracts,  and  to  carry 
on  business  generally.  It  introduced  several 
neighbors  who  saw  and  talked  with  her  fre- 
quently at  church,  stores,  and  other  places. 
Others  observed  her  and  heard  her  talk  fre- 
quently. It  also  introduced  the  banker  and 
an  attorney  or  two  at  the  county  seat,  all 
testifying  that  Mrs.  Finlayson  displayed  no 
sign  of  insanity  or  mental  unsoundness,  but 
was  a  woman  above  the  average  in  intelli- 
gence, and  was,  so  far  as  they  could  see  or 
observe,  fully  capable  of  guarding  and  pro- 
tecting her  own  Interest  It  also  introduced 
a  number  of  letters  purporting  to  have  been 
written  by  Mrs.  Finlayson  to  Mr.  Hite,  the 
agent  of  the  company,  with  reference  to  leas- 
ing the  property  and  other  matters,  and  each 
of  these  letters,  part  of  the  record,  is  sound 
and  sensible.  The  testimony  for  the  com- 
pany also  shows  that,  shortly  after  the  ex- 
ecution of  the  deed,  when  Mrs.  Finlayson 
was  informed  that  some  member  of  her 
family  had  criticized  her  action  in  selling 
the  property,  she  stated  in  a  resentful  manner 
that  she  had  no  use  for  the  farm ;  that  her 
boys  were  wayward  and  idle  and  would  not 
cultivate  It,  and  she  could  not  make  a  living 
on  it,  and  she  sold  it  because  she  wanted 
to,  and  that  she  knew  her  own  business.  It 
is  also  shown  that  the  defendant  company's 
agents  approached  her  to  buy  the  land  some 
two  or  three  years  before  the  deal  was  final- 
ly consummated,  and  offered  her  $6,000  for 
the  property,  but  she  declined  this  offer. 
Afterwards  her  son  John  wrote  several  let- 
ters to  the  company,  asking  them  to  take  up 
the  matter  of  purchasing  the  property  again. 
These  letters  are  introduced  in  evidence  and 
made  a  part  of  the  record,  and  are  very  insis- 
tent, and  say,  in  substance,  that  his  mother 
is  very  anxious  to  make  the  deal.  The  com- 
pany declined  to  prosecute  negotiations  for 
some  two  or  three  years,  saying  that  it  did 
not  desire  to  purchase  property  on  that  side 
of  the  river,  but  finally,  in  response  to  a 
leuer  written  by  her  son,  the  agents  of  the 
company  visited  Mrs.  Finlayson,  and  entered 
into  tne  contract  of  which  she  complains. 
The  deal  had  been  under  consideration  for 


as  much  as  three  years  before  the  contract 
was  made. 

The  chancellor  who  tried  the  case  in  the 
circuit  court,  no  doubt,  had  the  benefit  of  a 
personal  acquaintance  with  many  of  the  wit- 
nesses who  testified,  and  this,  all  must  admit, 
is  of  incalculable  value  in  the  determina- 
tion of  questions  such  as  are  Involved  In  this 
case.  There  is  a  sharp  conflict  in  the  evi- 
dence on  two  points:  Hirst,  mental  capacity; 
and  second,  Inadequacy  of  consideration. 

[1,2]  The  deed  of  a  person  of  unsound 
mind  is  not  void,  but  only  voidable.  Wat- 
hens  v.  Skaggs,  161  Ky.  600,  171  S.  W.  193; 
Breckenridge  v.  Ormsby,  1  J.  J.  Marsh.  238, 
19  Am.  Dec.  71;  Rusk  v.  Fenton,  14  Bush, 
490,  29  Am.  Rep.  413;  Arnett's  Committee  v. 
Owens  (not  officially  reported)  65  S.  W.  151 ; 
Johnson's  Committee  v.  Mitchell,  146  Ky. 
3S2,  142  S.  W.  675;  Dowell  v.  Dowell,  187 
Ky.  167,  125  S.  W.  2*3.  If  it  be  true  that 
Mrs.  tlnlayson's  mind  was  Impaired  at  the 
time  of  the  making  of  the  contract  and  deed, 
or  either,  yet  the  writing  was  not  void,  but 
only  voidable,  and,  being  voidable  only,  was 
subject  to  ratification  by  the  acts  and  conduct 
of  the  grantor.  She  ratified  her  deed  when 
she  procured  a  lease  of  the  premises  from  ber 
grantee,  and  again  when  she  requested,  stood 
by,  and  allowed  her  grantee  to  make  improve- 
ments upon  the  house  and  premises  which 
she  had  conveyed  it,  and  which  she  then  oc- 
cupied as  the  tenant  of  her  grantee.  She 
is  now  estopped  to  say  she  is  not  bound  by 
her  conveyance.  In  the  case  of  Alexander  v. 
Woodford  Spring  Lake  Fishing  Company,  90 
Ky.  215,  14  S.  W.  80,  it  is  said: 

"If  one  stands  by  and  sees  another  build  a 
house  on  his  land,  the  latter  acting  in  good  faith, 
and  believing  that  it  belongs  to  him,  will  the 
real  owner  be  permitted  to  stand  by  and  see  the 
house  erected,  and  then  assert  his  title  for  the 
first  time?  Equity  will  prevent  him  from  speak- 
ing when,  as  a  conscientious  man,  he  should  re- 
main silent.  •  •  •  'When  a  man,  with  full 
knowledge,  or  at  least  with  sufficient  notice  or 
means  of  knowledge  of  his  rights,  and  of  all  the 
material  circumstances  of  the  case,  freely  and 
advisedly  does  anything  which  amounts  to  a  rec- 
ognition of  a  transaction,  or  acts  in  a  manner 
inconsistent  with  its  repudiation,  or  lies  by  for 
a  considerable  time,  and  knowingly  and  delib- 
erately permits  another  to  deal  with  property 
or  incur  expense  under  the  belief  that  the  trans- 
action has  been  recognized,  •  •  *  the  trans- 
action, although  originally  impeachable,  becomes 
unimpeachable  in  equity. 

To  the  same  effect  are  the  following  cas- 
es: Stith  Carter,  60  S.  W.  725  (not  official- 
ly reported);  Phillips  v.  Clark,  4  Mete.  348, 
83  Am.' Dec.  471;  Foster  v.  Shreve,  6  Bush, 
519. 

Some  of  the  evidence  for  the  plaintiff  is 
rather  strong  to  the  effect  that  the  consid- 
eration was  altogether  Inadequate.  Some  of 
the  witnesses  fix  the  value  at  $20,000;  oth- 
ers as  much  as  $25,000  for  the  farm;  but 
upon  cross-examination  these  witnesses  were 
not  able  to  point  out  any  farm  or  land  of 
like  character,  or  Indeed  any  farm  or  land 
at  all,  in  that  vicinity  at  that  time  which 
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sold  for  a  greater  price,  the  acreage  consid- 
ered, than  this  Flnlayson  farm. 

[3]  At  the  time  of  the  sale,  the  Chesapeake 
ft  Ohio  Railroad  had  a  station  at  the  mouth 
of  Beaver  creek,  just  opposite  the  farm,  but 
since  that  time  a  Junction  has  been  made 
at  this  depot  for  a  line  of  road  up  main 
Beaver  creek,  and  also  up  a  tributary  of 
Beaver,  and  at  the  time  of  the  preparation 
of  this  case,  the  coal,  both  in  Beaver  creek 
and  in  property  surrounding  this  in  question, 
was  being  developed,  and  a  line  of  railroad 
had  been  surveyed  and  was  in  course  of  con- 
struction over  and  across  this  particular 
tract  of  land,  which,  of  course,  excited  in- 
terest in  the  property,  and  enhanced  its 
salable  value.  But  most  of  this  enhancement 
has  come  about  since  the  execution  of  the 
contract  and  deed,  so  that  these  matters 
could  not  affect  the  question  of  adequacy,  of 
consideration  in  this  case,  because  that  must 
depend  upon  the  conditions  a|ad  circum- 
stances which  exist  at  the  time  of  the  exe- 
cution of  the  writing,  and  not  that  which  may 
prevail  at  a  subsequent  date,  when  the  pro- 
jection of  railroads  and  the  development  of 
coal  property  have  changed  the  situation. 

[4]  It  seems  to  us,  from  the  evidence  that 
$5,000,  the  sum  received  by  Mrs.  Flnlayson 
for  this  84  acres  of  land,  transferred  to  the 
defendant  company,  was  reasonably  ade- 
quate, and  fully  as  large  a  sum  as  was  re- 
ceived by  any  of  her  neighbors  at  that  time 
In  that  vicinity  for  lands  of  like  nature  and 
character.  The  price,  therefore,  cannot  be 
said  to  be  Inadequate.  If  she  had  held  the 
lands  for  a  few  years,  no  doubt  she  could 
have  realized  a  greater  sum,  but  this  is  equal- 
ly true  of  almost  all  coal-bearing  lands  In 
this  mining  section  of  Eastern  Kentucky. 
All  lands  in  this  part  of  the  state  are  ad- 
vancing in  price  because  of  the  great  coal 
deposits  and  consequent  development. 

[5]  The  plaintiff,  Mrs.  Flnlayson,  was  not 
misled  or  prejudiced  by  the  conduct  of  the 
defendant's  agents.  She  had  several  years 
in  which  to  consider  the  trade  and  in  which 
to  sell  to  others  for  a  higher  price,  but  she 
could  not  sell  the  lands  for  more  after  three 
years'  effort.  At  the  time  of  the  purchase 
and  making  of  the  deed,  the  price,  $5,000, 
from  the  evidence  appears  all-sufficient.  But 
the  property  has  since  enhanced  in  value  by 
reason  of  the  improved  Industrial  conditions 
In  that  vicinity.  In  making  the  purchase 
the  company  took  the  chance.  Suppose  the 
coal  deposits  had  not  proven  workable, 
and  for  some  reason  had  been  of  no  value, 
could  the  company  have  procured  relief  from 
the  bargain? 

[t]  Then,  too,  the  plaintiff  has  been  guilty 
of  laches  in  bringing  her  action.  If  she 
was  overreached,  or  coerced  in  making  the 
deed,  it  was  her  duty  to  seek  relief  without 
unnecessary  delay.  She  should  not  have 
waited  three  years.  Her  children  are  of 
mature  age,  and  strong  both  in  mind  and 


body.  Her  brothers  are  and  were  experienc- 
ed business  men,  and  were  closely  associated 
with  the  plaintiff.  In  fact,  members  of  her 
family,  during  all  of  the  time  which  she  now 
claims  she  was  unbalanced,  dealt  with  her 
as  though  she  was  in  full  possession  .of  all  of 
her  faculties,  traded  with  her,  bought  part 
of  this  tract  of  land,  and  took  title  bond  or 
other  contract.  The  contemporaneous  acts 
and  conduct  of  her  family  indicate  that  they 
regarded  her  as  mentally  capable  of  protect- 
ing her  own  Interests,  and  that  her  mind  was 
not  unbalanced. 

[7]  We  find  no  case  where  It  has  been  held 
that  mere  Inadequacy  of  consideration,  unac- 
companied by  other  influencing  circumstanc- 
es, were  sufficient  to  avoid  a  deed,  but  It  is 
a  well-established  rule  everywhere  that  ade- 
quacy of  consideration  is  wholly  unim- 
portant, where  no  fraud  or  oppression  is 
charged  or  shown.  This  record  discloses  no 
fraud  on  the  part  of  the  defendant  company 
or  its  agents,  no  oppression  or  coercion;  and 
we  know  of  no  rule  whereby  the  deed  can 
be  set  aside  or  canceled  upon  the  ground  of 
inadequacy  of  consideration  alone,  even 
though  the  consideration  was  not  altogether 
commensurate. 

[«]  The  plaintiff,  Mrs.  Flnlayson,  at  the 
time  of  the  filing  of  this  action,  was  leasing 
from  the  defendant  company,  residing  upon 
this  particular  property  as  the  tenant  of  the 
company.  This  action  Is  an  attempt  on  her 
part  to  assail  the  title  of  her  landlord  with- 
out first  having  surrendered  the  possession 
of  the  premises.  This  she  cannot  do,  under 
the  authority  of  the  cases  of  Saunders  v. 
Moore,  14  Bush,  97,  and  McConnell  v.  Bow- 
dry,  4  T.  B.  Mon.  400. 

The  chancellor  having  arrived  at  the  con- 
clusion that  plaintiff  was  not  incapacitated, 
and  that  no  fraud  was  practiced  upon  her,  in 
the  procurement  of  the  contract  and  deed 
by  the  defendant  company  or  its  agents,  this 
court  feels  constrained  to  concur  in  the 
decree,  and  affirm  the  case. 


SIM  et  al.  v.  CITIZENS'  BANK  OF  CARRS- 
VIDL.E  et  at 

SAME  v.  LIKENS  et  aL 

(Court  of  Appeals  of  Kentucky.   Feb.  9,  MIT.) 

1.  Appeal  and  Ebboe  «=>695(1)— Record. 

In  the  absence  of  a  complete  transcript  of 
the  evidence,  the  finding  of  the  lower  court  after 
full  hearing  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2911,  2913;  Dec.  Dig. 
«S=>695(1).] 

2.  Fraudulent  Conveyances  «=>57(5)— Hus- 
band and  Wife. 

Conveyances  from  husband  to  wife  are  al- 
ways to  be  regarded  with  suspicion,  where  the 
bulk  of  his  estate  is  transferred  by  the  husband 
staggering  under  a  burden  of  debt. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §|  155-157;  Dec  Dig. 
€=57(5).] 


«=»For  other  case!  sec  same  topic  and  KEY-NUMBER  u  all  Key-Numbered  Digest*  and  Indexes 
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8.  Limitation  of  Actions  «i=»25(3)— Notes— 
"Placed  on  the  Footing  of  a  Bill  of  Ex- 
change." 

Where  a  note  was  not  negotiated  before  ma- 
turity but  remained  in  tbe  hands  of  the  original 
obligees,  it  was  not  "placed  on  the  footing  of 
a  bill  of  exchange,"  and  therefore  was  not  af- 
fected by  the  five-year  limitation  of  actions  up- 
on notes  placed  on  the  footing  of  a  bill  of  ex- 
change prescribed  by  Ky.  St.  1  2516. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  H  113,  120 ;  Dec.  Dig.  «J=» 
25(3).] 

4.  Bills  and  Notes  <8=>414— Notice  of  Dis- 
honor—Note Not  Negotiated  Bkfobe  Ma- 
turity. 

In  such  ease,  a  maker  and  original  obligor  of 
tbe  note  was  not  entitled  to  notice  of  dishonor 
or  nonpayment  of  the  note,  under  Negotiable 
Instruments  Law,  Ky.  St  §  3720b,  subsecs. 
102-104,  as  to  such  notice. 

[Ed.  Note.— For  other  eases,  see  Bills  and 
Notes,  Cent  Dig.  ft  1142, 1148-1155;  Dec  Dig. 
«=>414.] 

Appeal  from  Circuit  Court,  Livingston 
County. 

Actions  by  the  Citizens'  Bank  of  Carrs- 
ville  against  Catherine  J.  Sim  and  others, 
and  action  by  Albert  Likens  and  another 
against  Catherine  J.  Sim  and  others,  con- 
solidated and  heard  together.  From  Judg- 
ment for  plaintiffs  In  both  actions,  the  named 
defendant  and  another  appeal.  Affirmed. 

C.  C.  Grassham,  of  Chicago,  111.,  Berry  & 
Grassham,  of  Paducah,  and  Wilson  &  Wells, 
of  Smithland,  for  appellants.  Charles  Fer- 
guson, of  Smithland,  for  appellees. 

SAMPSON,  J.  This  litigation  arose  In  the 
Livingston  circuit  court  in  July,  1814,  when 
the  Citizens'  Bank  of  CarrsvlUe  instituted  an 
action  in  that  court  against  E.  T.  Kearsey 
and  Wm.  H.  Sim  upon  two  notes,  one  for 
$275  with  interest  from  March  28,  1014  and 
the  other  for  $394.80  with  interest  from 
March  3,  1914,  and  another  action  commenc- 
ed upon  the  same  day  by  Albert  Likens  and 
Sophia  C.  Clemens,  as  plaintiffs,  against  E. 
T.  Kearsey  and  Wm.  H.  Sim  upon  a  note 
dated  March  21,  1908,  for  $476.68.  After- 
wards amended  petitions  were  filed  in  each 
of  the  actions,  joining  Catherine  J.  Sim  as  a 
party  defendant,  alleging  that,  after  the 
institution  of  the  two  actions,  tbe  land  upon 
which  the  attachments  sued  out  in  the  two 
cases  were  levied  had  been  transferred  to 
Catherine  J.  Sim  to  delay  and  defraud  the 
creditors  of  Wm.  H.  Sim,  including  the  plain- 
tiffs, in  the  collection  of  their  demands,  and 
seeking  a  cancellation  of  the  deed  from 
Wm.  H.  Sim  to  his  wife,  Catherine  J.  Sim, 
and  a  subjection  of  the  property  to  the  satis- 
faction of  the  plaintiffs'  claims.  Afterwards 
these  two  actions  were  consolidated  and 
heard  together.  Tbe  transcript  of  the  rec- 
ord is  Incomplete.  Much  of  the  evidence 
referred  to  in  the  briefs  of  counsel  is  not 
before  this  court  The  defendant  E.  T.  Kear- 
sey made  no  defense  In  the  lower  court  and 
is  not  responsible  for  this  appeal,  but  it  is 


being  prosecuted  by  Wm.  H.  Sim  and  Cath- 
erine J.  Sim. 

The  defendant  Wm.  H."  Sim  defended  in  tbe 
lower  court  in  the  action  of  the  Citizens' 
Bank  against  him  and  Kearsey,  upon  the  two 
notes,  upon  the  ground  that  he  did  not  sign 
or  execute  either  of  the  said  notes;  that  Is 
to  say,  he  pleaded  non  est  factum  In  defense 
as  to  the  note  for  $275,  and  also  as  to  tbe  one 
for  $394.80.  In  the  other  suit  of  Likens  and 
Mrs.  Clemens  against  him  and  Kearsey,  Sim 
admitted  he  executed  the  note,  but  alleged 
that  he  was  only  an  accommodation  indorser, 
and  the  note  was  commercial  paper  and  upon 
the  footing  of  a  bill  of  exchange,  and  that 
it  became  due  more  than  five  years  before 
the  institution  of  the  action,  and  relies  upon 
section  2515,  Ky.  Stat,  which  is  as  follows: 

"An  action  upon  a  bill  of  exchange,  check, 
draft  or  order,  or  any  indorsement  thereof,  or 
upon  a  promissory  note,  placed  upon  the  foot- 
ing of  a  bill  of  exchange  *  •  •  shall  be  com- 
menced within  five  years  next  after  the  cause 
of  action  accrued." 

And  further  alleging  that  he  received  no 
notice  of  the  nonpayment  or  dishonor,  as 
required  by  the  Negotiable  Instrument  Law 
of  Kentucky,  section  3720b,  Ky.  Stat,  he  as- 
serts that  he  is  discharged  from  liability. 
This  section  (subsection  89)  Is  as  follows: 

"Except  as  herein  otherwise  provided,  when 
a  negotiable  instrument  has  been  dishonored  by 
nonacceptance  or  nonpayment,  notice  of  dishon- 
or must  be  given  to  the  drawer  and  to  each  in- 
dorser, and  any  drawer  or  indorser  to  whom  such 
notice  is  not  given  is  discharged." 

Subsections  102,  103,  and  104  of  section 
3720b,  Ky.  Stat,  providing  for  and  fixing  the 
time  when  notice  shall  be  given  in  such  cases, 
are  also  invoked. 

[1]  The  lower  court  upon  a  full  hearing 
found  against  Wm.  H.  Sim,  upon  each  of  the 
notes,  and  Judgment  was  accordingly  entered 
against  him  and  Kearsey  Jointly  upon  all 
three  of  the  notes.  Of  this  he  complains,  but 
the  chief  complaint  is  made  by  Wm.  H.  Sim 
and  Catherine  Sim,  upon  the  ground  that  the 
lower  court  erroneously  and  without  suffi- 
cient evidence  set  aside  and  canceled  the 
deed  made  and  executed  by  Wm.  H.  Sim  and 
his  wife,  Catherine  J.  Sim,  for  a  tract  of 
land  containing  188%  acres  In  the  river  bot- 
tom. In  Livingston  county,  Ky.  This  farm, 
according  to  the  evidence,  Is  worth  from  $4,- 
000  to  $8,000.  The  defendants  Sim  and  wife 
claim  that  it  Is  worth  only  about  $4,000,  but 
the  plaintiffs  and  their  witnesses  assert  It 
is  worth  $7,000  or  $8,000.  The  defendant 
Sim  and  wife  are  nonresidents  of  the  state, 
having  their  home  at  Golconda,  111.,  and  have 
resided  there  for  many  years.  The  defend- 
ant Kearsey  admits  that  he  is  insolvent  and 
upon  these  grounds:  nonresidency  of  Sim 
and  wife,  and  insolvency  on  the  part  of  Kear- 
sey. The  lower  court  sustained  tbe  attach- 
ment in  each  case.  It  is  sufficient  to  say 
that  the  trial  court  after  hearing  all  of  the 
evidence  and  arguments  of  counsel,  having 
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called  to  his  aid  bis  knowledge  of  the  sur- 
rounding circumstances  In  that  county!  and 
no  doubt  having  a  close  acquaintance  with 
the  putties  and  witnesses  who  testified,  ar- 
rived at  the  conclusion  that  the  defendant 
Sim  was  one  of  the  makers  and  obligors  of 
each  of  the  notes  sued  on,  and  as  such  should 
be  required  to  pay  same.  In  the  absence  of 
a  complete  transcript  of  the  evidence,  we 
are  unable  to  disturb  his  finding,  even  if  we 
were  Inclined  so  to  do ;  but,  upon  a  careful 
reading  of  the  evidence  contained  In  the  In- 
complete transcript  before  us,  we  are  In  full 
accord  with  the  finding  of  the  lower  court 
upon  this  point.  We  are  likewise  of  the  opin- 
ion that  the  attachment  was  properly  sustain- 
ed In  each  case,  and  that  the  decree  of  the 
chancellor,  and  setting  aside  the  deed,  exe- 
cuted by  Wm.  H.  Sim  to  his  wife,  Catherine 
J.  Sim,  is  based  upon  sound  reason  and  the 
principles  of  equity  and  right. 

[2]  Conveyances  from  husband  to  wife  are 
always  to  be  regarded  with  suspicion  where 
the  bulk  of  the  estate  Is  transferred  by  a  hus- 
band, staggering  under  a  burden  of  debt 
In  this  case  "Wm.  H.  Sim  was  heavily  In  debt 
His  creditors  were  pressing  him.  This  con- 
dition had  continued  for  several  years,  and, 
Instead  of  improving,  was  becoming  more  in- 
tense each  month.  He  sold  and  disposed  of 
some  of  his  personal  property  located  on  the 
farm,  In  Livingston  county,  promising  to  ap- 
ply the  proceeds  of  the  sale  to  the  satisfac- 
tion of  these  particular  notes ;  but,  when  the 
case  was  realized,  no  payment  was  made  on 
these  debts.  His  chief  asset  was  this  farm 
of  188%  acres.  This  he  conveyed  to  his  wife 
for  a  recited  consideration  of  "love  and  af- 
fection and  $5.00."  It  was  reasonably  worth, 
according  to  all  of  the  evidence,  $4,000  or 
more,  and  his  debts  amounted  to  more  than 
that  sum.  He  now  alleges  that  the  recited 
consideration  of  the  deed  was  incorrect.  He 
claims  that  his  wife  was  to  and  did  pay  off 
and  discharge  a  mortgage  of  $2,400  upon  this 
tract  of  land,  and  assumed  and  agreed  to 
pay  certain  other  indebtedness  of  his,  and 
that  In  truth  and  in  fact  the  actual  considera- 
tion for  the  conveyance  of  the  land  to  his 
wife  was  more  than  $4,000.  However  this 
may  be,  the  learned  chancellor  did  not  agree 
with  this  contention,  and  we  are  not  pre- 
pared, in  the  absence  of  a  full  transcript  of 
the  evidence,  to  disagree  with  him.  In  fact, 
it  does  not  appear  that  Mrs.  Sim  had  any 
money  or  other  separate  estate  of  any  conse- 
quence with  which  to  take  up  or  pay  off  the 
debts  of  her  husband.  Certainly  no  evidence 
was  introduced  that  would  convince  a  court 
that  she  was  able  to  or  did  pay  $4,000,  or 
any  other  considerable  sum.  The  evidence 
shows  that  she  received,  very  little  from  her 
father's  estate,  and  that  she  has  enjoyed  very 
little  Income  since  her  marriage  to  Wm.  H. 
Sim  a  few  years  ago. 

[3,  *]  The  defense  of  limitation  and  want 


of  notice  or  nonpayment  made  by  Wm.  H. 
Sim  to  the  note  for  $476.58  executed  to 
Likens  and  Clemens  Is  not  tenable.  It  is 
sufficient  to  say  that  while  this  note,  if  ne- 
gotiated before  maturity,  might  have  been 
placed  upon  the  footing  of  a  bill  of  exchange, 
but  not  having  been  negotiated,  but  remain- 
ing In  the  hands  of  the  original  obligees,  and 
it  having  been  determined  that  Wm.  H.  Sim 
is  one  of  the  makers  and  original  obligors  of 
the  note,  and  not  merely  a  surety,  he  was  not 
entitled  to  the  notice  of  dishonor  or  nonpay- 
ment of  the  notes,  and  his  defense  upon  that 
ground  must  fait 


DAMRON  et  al.  v.  SHELBY  CREEK  COAL 
CO. 

(Court  of  Appeals  of  Kentucky.   Feb.  9,  1917.) 

L  Public  Lands  <8=>15l(2)  —  Patents  —  Ad- 

vebse  Possession— Evidence. 
In  action  to  quiet  title,  defense  being  state 
patents  to  part  of  the  land,  evidence  held  to 
show  that  when  defendants'  patents  were  ob- 
tained plaintiff's  title  to  the  land  had  been  per- 
fected by  his  or  his  vendor's  previous  actual  ad- 
verse possession  for  more  than  15  years. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  H  415,  416;  Dec.  Dig.  <8=>151(2)j 
2.  Public  Lands  «=»161(2)— Patents— Right 

oe  Occupant. 
Where  state  land  has  been  held  by  actual  ad- 
verse possession  by  a  claimant  or  by  him  and 
his  vendor  for  more  than  15  years,  a  subsequent 
patentee  obtains  no  title. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  U  415,  416;  Dec.  Dig.  <8=>151(2)j 
8.  Public  Lands  <8=»151(6)— Patents— Right 

oe  Occupants. 
As  a  rule,  if  there  be  no  other  or  older  grant 
from  the  state  to  land  covered  by  a  patent  under 
which  a  party  claims,  the  patent  confers  on  him 
the  legal  title,  unless  another  has  by  actual, 
adverse  possession  acquired  title  thereto  dehors 
a  patent 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  S  431;  Dec  Dig.  «=»151(6).] 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  the  Shelby  Creek  Coal  Company 
against  L.  T.  Damron  and  another.  From 
Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Stratton  &  Stephenson,  of  Plkeville,  for 
appellants.  York  &  Johnson,  of  Pikeville, 
for  appellee. 

SETTLE,  C.  J.  This  action  was  instituted 
in  the  court  below  by  the  appellee,  Shelby 
Creek  Coal  Company,  a  corporation  engaged 
In  the  business  of  mining,  to  quiet  its  title 
to  a  large  body  of  land  lying  on  Caney  creek, 
a  tributary  of  Shelby  creek,  in  Pike  county, 
to  a  part  of  which  appellants  make  claim 
under  two  patents  Issued  by  the  common- 
wealth of  Kentucky,  In  the  year  1909;  the 
first  purporting  to  grant  to  the  appellant  L. 
T.  Damron  an  8-acre  tract  of  land,  and  the 
second  to  the  appellant  Wheeler  Damron  a 
47-acre  tract  of  land,  both  lying  on  the  left 
hand  fork  of  Caney  creek.    It  Is  alleged 


aFor  other  cases  see  same  topic  and  KHY-NUHBEH  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


492 


191  SOUTHWESTERN  REPORTER 


In  the  petition  that  the  entire  body  of  land 
described  therein,  made  up  of  various  tracts 
or  parcels,  but  included  in  one  defined,  mark* 
ed  boundary,  had  formerly  been  owned  by 
Robert  Damron,  Sr.,  under  various  deeds  and 
patents,  but  was  sold  by  him  In  1903,  and  by 
deed  conveyed  to  Johnson,  Briggs  ft  Pitts, 
who  shortly  thereafter  sold  and  by  deed  con- 
veyed it  to  appellee;  that  appellee  and  its 
vendors,  Johnson,  Briggs  &  Pitta  and  Robert 
Damron,  Sr.,  had  owned  and  had  the  actual, 
adverse  possession  of  this  entire  body  of 
land,  claiming  it  to  a  well-deflned  marked 
boundary,  including  the  whole,  for  30  years 
prior  to  the  institution  of  the  action,  and 
more  than  15  years  before  the  date  of  the 
patents  Issued  to  the  appellants,  L.  T.  and 
Wheeler  Damron,  and  that  it  embraces  the 
two  small  parcels  of  47  and  8  acres  upon 
which  the  latter  procured  their  respective 
patents;  that  the  lands  included  in  these 
two  patents  were  not  vacant  lands  when 
entered  and  surveyed  by  L.  T.  and  Wheeler 
Damron,  or  when  the  two  patents  were  Is- 
sued to  them,  which  fact  was  well  known  to 
them;  and  tbat  they,  with  knowledge  of 
appellee's  title  thereto,  fraudulently  procur- 
ed the  issuance  of  the  two  patents  in  ques- 
tion. The  answer  of  appellants  admitted  ap- 
pellee's title  to  and  possession  of  the  lands 
described  in  the  petition,  except  the  two  par- 
cels of  8  and  47  acres,  upon  which  they  (ap- 
pellants) procured  the  two  patents  in  1909, 
and  alleged  title  in  themselves  thereto,  un- 
der the  patents  procured  by  them  as  stated. 
The  averments  of  the  answer  were  contro- 
verted of  record,  and  after  the  taking  of  proof 
and  submission  of  the  case  the  court  ren- 
dered judgment  declaring  appellee  owner  of 
the  lands  described  in  the  petition,  including 
the  two  tracts  covered  by  appellants'  patents, 
and  quieting  its  title  to  the  whole  to  the 
outer  boundary  claimed.  Appellants  com- 
plain of  the  judgment;  hence  this  appeal. 

[1]  We  think  the  judgment  is  sustained  by 
the  weight  of  the  evidence.  It  la  true  that 
the  evidence  does  not  convincingly  show  that 
Robert  Damron,  Sr.,  appellee's  remote  gran- 
tor, had  a  title  of  record  to  the  two  small 
parcels  of  land  covered  by  the  appellants' 
patents;  but  it  does  show  with  reasonable 
certainty  that  he  did  have  title  by  deeds  or 
patents  to  substantially  all  of  the  several 
tracts  embraced  by  the  boundary  set  forth 
in  the  petition,  part  of  which  surrounded 
the  parcels  patented  to  appellants,  and  with 
like  certainty  that  the  two  parcels  covered 
by  the  patents  of  the  latter  are  also  includ- 
ed in  the  same  boundary.  The  evidence  fur- 
ther shows  that  as  far  back  as  25  or  30 
years  before  the  bringing  of  appellee's  suit, 
Robert  Damron,  Sr.,  in  order  to  perfect 
his  possession  of  the  lands  then  claimed  by 
him,  to  the  most,  if  not  all,  of  which  he 
had  .  theretofore  acquired  title,  caused  the 
whole  thereof,  Including  the  two  parcels  cov- 


ered by  appellants'  patents,  to  be  surveyed 
and  embraced  in  a  single,  complete,  outer 
boundary  which  was  at  the  time  well  and 
fully  defined  and  marked.  When  or  about 
the  time  this  was  done  Robert  Damron,  Sr., 
took  up  his  residence  upon  the  land,  or  a 
part  thereof,  within  the  marked  boundary 
embracing  the  whole,  and  from  that  time  un- 
til he  sold  and  conveyed  It  by  deed  to  John- 
son, Briggs  &  Pitts,  a  period  of  more  than 
15  years,  he  continued  to  reside  upon  and  re- 
main In  the  actual,  adverse  possession  of  the 
land,  Including  the  two  parcels  covered  by 
appellants'  patents,  claiming  them  to  the 
well-deflned  marked  boundary  embracing  the 
whole.  When  In  1903  he  sold  the  lands  to 
Johnson,  Briggs  &  Pitts,  the  deed  made  them 
described  the  land  as  embraced  within  the 
boundary,  including  the  whole,  and  the  same 
is  true  of  the  description  contained  in  the 
deed  by  which  the  latter  shortly  thereafter 
conveyed  the  lands  to  the  appellee. 

According  to  the  evidence,  Johnson,  Briggs 
ft  Pitts,  after  the  conveyance  of  the  land  to 
them  by  Robert  Damron,  Sr.,  held  the  actual, 
adverse  possession  thereof  until  they  con- 
veyed it  to  appellee,  following  which,  and 
down  to  the  institution  of  this,  action,  the 
actual,  adverse  possession  thereof  has  been 
held  by  the  latter;  such  possession  extending 
all  the  while,  as  did  that  of  Robert  Damron, 
Sr.,  and  Johnson,  Briggs  ft  Pitts,  to  the  ex- 
tent of  the  well-defined  marked  boundary 
embracing  the  whole. 

[2]  It  will  thus  be  seen  that  at  the  time 
of  appellant's  entry  upon  and  survey  of  the 
two  small  tracts  of  land  claimed  by  them, 
and  when  their  patents  were  Issued,  both 
tracts  were  in  the  actual,  adverse  possession 
of  appellee,  and  such  possession  had  pre- 
viously and  continuously  been  held  by  ap- 
pellee and  his  grantors,  Johnson,  Briggs  ft 
Pitts  and  Robert  Damron,  Sr.,  for  more 
than  15  years.  So,  when  appellants'  entry 
and  survey  were  made  and  patents  obtained, 
appellee's  title  or  right  to  the  two  tracts  of 
land  covered  by  the  patents  had  been  per- 
fected by  his  and  his  vendor's  previous  ac- 
tual, adverse  possession  thereof  for  more 
than  15  years;  and  as  by  reason  of  such 
possession  the  statute  of  limitations  would 
have  tolled  the  title  of  the  state  before  the 
patents  to  appellants  were  issued,  it  would 
and  did  also  bar  any  title  which  appellants 
might  otherwise  have  claimed  under  the 
patents. 

[3]  As  a  rule,  if  there  be  no  other  or  old- 
er grant  from  the  state  to  land  covered  by 
a  patent  under  which  a  party  claims,  the 
patent  confers  on  him  the  legal  title,  unless 
another  has  by  actual,  adverse  possession 
acquired  title  thereto,  dehors  a  patent. 
Richie  v.  Owsley,  etc.,  137  Ky.  63,  121  &  W. 
1015. 

No  error  being  perceived  in  the  judgment; 
it  Is  affirmed. 
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QUAELrES  v.  DENNING  et  al 
(Court  of  Appeals  of  Kentucky.  Feb.  9,  1917.) 

1.  New  Trial  <&=150(1)— Newly  Discovered 
Evidence— Affidavits  of  New  Witnesses. 

A  new  trial  will  not  be  granted  for  newly 
discovered  testimony  of  witnesses,  in  the  absence 
of  affidavits  of  those  witnesses  stating;  the  sub- 
stance of  their  testimony. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Gent.  Dig.  §§  806,  807;  Dec  Dig.  «=»150U).] 

2.  Witnesses  «=>54— Wife  of  Defendant— 
Competency  in  Behalf  of  Co  defendants. 

In  an  action  against  three  defendants,  the 
wife  of  one  of  them  is  competent  to  testify  in 
behalf  of  her  husband's  codefendants,  and  the  ad- 
mission of  her  testimony  is  not  error,  where  the 
conrt  instructed  the  jury  not  to  consider  it  as 
evidence  in  behalf  of  her  husband. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  K  142-146, 152 ;  Dec  Dig.  <8=»54.] 

3.  Appeal  and  Eekoe  <&=>692(1)— Questions 
Presented  —  Exclusion  of  Evidence  — 
Statement  of  Expected  Evidence. 

Where  no  showing  is  made  as  to  the  evi- 
dence a  witness  would  give  in  response  to  a 
question  to  which  objection  was  sustained,  it 
is  impossible  to  determine  whether  its  exclusion 
was  or  was  not  prejudicial,  and  the  judgment 
will  not  be  reversed  for  such  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $§  2905,  2906 ;  Dec  Dig.  <8= 
692(1).] 

4.  Appeal  and  Error  «J=>1058(2)— Harmless 
Error  —  Exclusion  of  Evidence — Pacts 
Otherwise  Established. 

In  an  action  for  assault  and  battery,  the  ex- 
clusion of  testimony  that  plaintiff  looked  mighty 
bad ;  she  did  not  know  anyone— was  not  preju- 
dicial, where  the  witness  was  permitted  minute- 
ly to  describe  all  the' appearance  of  injury  on 
plaintiff's  body. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4195,  4201 ;  Dec  Dig.  «=> 
1058(2).] 

5.  Evidence  «J=»506— Testimony  of  Experts 
— Examination— Physical  Injuries. 

In  an  action  for  assault  and  battery,  it  was 
not  error  to  sustain  objection  to  a  question  ask- 
ed a  physician,  who  was  permitted  to  state  fully 
the  personal  appearance  of  plaintiff,  whether 
be  observed  any  indications  of  her  having  had 
intercourse  without  her  consent. 

[Ed.  Note.— <Tor  other  cases,  see  Evidence, 
Cent  Dig.  {  2309 ;  Dec.  Dig.  «=>506.] 

ft.  Appeal  and  Error  <8=>1002  —  Review  — 
Verdict— Conflicting  Evidence. 
Where  the  testimony  was  conflicting  and 

there  was  ample  evidence  to  sustain  the  verdict 

of  the  jury,  such  verdict  will  not  be  disturbed, 

since  the  jury  is  the  judge  of  the  credit  and 

weight  to  be  given  the  witnesses. 

[Ed. .  Note.— For  other  coses,  see  Appeal  and 

Error,  Cent  Dig.  f|  8935-3937 ;  Dec.  Dig.  <&=» 

1002.] 

Appeal  from  Circuit  Court,  McCracken 
County. 

Civil  action  for  assault  and  battery  by 
Delia  Quarles  against  Homer  Denning  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.  Affirmed. 

M.  E.  Gilbert,  of  Paducah,  for  appellant 
W.  A  Berry,  of  Paducah,  for  appellee  Den- 
ning. W.  V.  Eaton,  of  Paducah,  for  appellee 
Hickman. 


HURT,  J.  This  was  an  action  in  the  Mc- 
Cracken circuit  court  by  the  appellant,  Delia 
Quarles,  against  the  appellees,  Homer  Den- 
ning, Samuel  Hickman,  and  Norman  Walt- 
ers, by  which  the  appellant  sought  to  recover 
a  Judgment  In  damages  against  the  appellees 
for  an  alleged  assault  and  battery.  In  the 
petition,  the  appellant  alleged  that  the  ap- 
pellees conspired  together  for  the  purpose, 
and  that  Norman  Walters  beat  and  bruised 
her  on  the  head  and  body  and  forcibly  held 
her  while  the  appellee  Homer  Denning  forc- 
ibly and  against  her  will  had  sexual  Inter- 
course with  her.  The  appellees,  by  their  re- 
spective answers,  denied  all  the  allegations  of 
the  petition.  A  trial  resulted  in  a  verdict 
by  the  Jury  In  favor  of  the  appellees  and  a 
Judgment  of  the  conrt  accordingly. 

The  appellant's  motion  for  a  new  trial  as- 
signs five  reasons  for  which  she  Insists  that 
the  verdict  of  the  jury  and  judgment  of  the 
court  ought  to  be  reversed  and  a  new  trial 
granted.  The  grounds  are:  First,  because 
the  verdict  is  not  sustained  by  sufficient  evi- 
dence, and  is  contrary  to  law ;  second,  newly 
discovered  evidence,  which  she  did  not  know 
of  at  the  time  of  the  trial,  which  is  material 
to  the  Issues,  and  which  she  could  not  have 
known  of  by  the  exercise  of  reasonable  dili- 
gence; third,  errors  of  the  court  in  admit- 
ting incompetent  evidence  offered  by  the  ap- 
pellees and  prejudicial  to  her  substantial 
rights;  fourth,  because  of  errors  of  the 
court  in  rejecting  competent  evidence  offered 
by  her;  fifth,  errors  in  the  instructions  to 
the  jury. 

(a)  Including  the  parties  to  the  action, 
there  were  84  witnesses,  who  testified  upon 
the  trial  and  an  affidavit  was  agreed  to  be 
read,  which  contained  the  testimony  of  two 
other  witnesses.  Without  undertaking  to 
make  any  particular  statement  of  the  testi- 
mony given  by  the  witnesses,  it  is  sufficient 
to  say  that  the  verdict  of  the  jury  seems  to 
have  been  in  accordance  with  the  weight  of 
the  evidence,  which  was  abundantly  sufficient 
to  sustain  It,  if  the  testimony  of  the  wit- 
nesses was  believed  by  it,  and  their  credibil- 
ity is  a  question  for  the  jury.  The  issue  in 
the  case  was  submitted  to  the  jury  in  very 
plain  and  direct  language,  and  its  verdict 
cannot  be  Bald  to  be,  for  any  reason,  con- 
trary to  law. 

[1]  (b)  Accompanying  the  motion  for  a  new 
trial  was  the  affidavit  of  appellant,  in  which 
It  was  stated  that  after  the  trial  she  had 
been  informed  by  one  John  Edwards  that  he 
would  make  statements  which  are  corrobora- 
tive of  her  testimony,  and  that  she  could  also 
prove  by  one  Blalock  certain  other  facts  and 
circumstances  which  are  competent  as  evi- 
dence and  material  upon  the  issue.  The  ap- 
pellant, however,  failed  to  procure  or  file 
with  her  motion  for  a  new  trial,  or  with  her 
affidavit  in  support  of  it,  an  affidavit  of  ei- 
ther Edwards  or  Blalock,  and  no  reason  is 
given  for  the  failure  to  file  the  affidavit  of 
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either  one  of  the  witnesses,  except  that  with 
reference  to  Blalock,  that  he  was  then  ab- 
sent from  the  county.  The  well-known  rule 
so  long  adhered  to  by  this  court  Is  that  a 
new  trial  will  not  be  granted  on  account  of 
newly  discovered  evidence,  unless  the  affi- 
davits of  the  newly  discovered  witnesses  con- 
taining the  evidence  they  will  give  upon  an- 
other trial  are  filed  with  the  motion  for  a 
new  trial  to  sustain  it  Bowling  v.  Common- 
wealth, 148  Ky.  8,  146  8.  W.  1126;  American 
Central  Ins.  Go.  v.  Hardin,  148  Ky.  246,  146 
S.  W.  418;  Slone  ▼.  Slone,  2  Mete.  338;  Ba- 
lls v.  Commonwealth,  146  Ky.  715, 143  S.  W. 
425;  Brennon  v.  Commonwealth,  168  Ky. 
815,  185  S.  W.  489. 

[2]  (c)  The  evidence  which  appellant  in- 
sists was  Incompetent  and  admitted  over  her 
objection,  and  which  was  prejudicial  to  her 
for  that  reason,  was  the  testimony  of  the 
wife  of  the  appellee,  Norman  Walters.  The 
substance  of  her  testimony  was  that  she 
was  at  and  spent  the  night  at  the  dwelling 
house  of  Homer  Denning,  at  which  place  the 
appellant  also  spent  the  night,  having  ar- 
rived there  a  few  minutes  after  she  claims 
that  the  assault  complained  of  was  made 
upon  her,  and  the  evidence  of  the  witness 
only  goes  to  the  extent  of  proving  that  the 
dress  which  appellant  wore  upon  that  oc- 
casion was  not  muddy  nor  torn.  The  court, 
overruling  the  objection  of  the  appellant  to 
this  testimony,  admonished  the  jury  that  it 
should  not  consider  it  as  evidence  in  behalf 
of  the  husband  of  the  witness,  but  evidence 
only  in  behalf  of  the  appellees  Denning  and 
Hickman.  The  husband  of  the  witness  was  not 
at  the  dwelling  of  Denning  at  the  time  about 
which  his  wife  gave  the  testimony.  Where 
there  are  several  defendants  to  an  action,  the 
wife  of  one  is  a  competent  witness  to  testify  to 
facts  in  behalf  of  the  defendants  other  than 
her  husband,  and  in  such  a  state  of  case  the 
court  should  limit  the  effect  of  her  testimony 
to  the  defendants  other  than  her  husband; 
otherwise  it  would  be  within  the  power  of  a 
plaintiff  to  exclude  testimony  against  him- 
self by  joining  the  husband  of  the  wit- 
ness as  a  defendant  in  the  action.  Dovey  v. 
Lam,  117  Ky.  19,  77  8.  W.  883,  25  Ky.  Law 
Rep.  1157,  4  Ann.  Gas.  16;  Schonbachler's 
Adm'r  v.  Mlschell,  121  Ky.  488,  89  S.  W.  525, 
28  Ky.  Law  Bep.  460. 

[3]  (d)  The  rulings  of  the  court,  by  which 
certain  alleged  competent  evidence  for  the 
appellant  was  excluded  from  the  considera- 
tion of  the  jury  are: 

(1)  The  witness  Delia  Quarles  was  testi- 
fying in  regard  to  certain  declarations  made 
to  her  by  appellee  Samuel  Hickman  at  her 
dwelling  two  days  after  the  alleged  assault 
complained  of  by  the  appellant,  and  when  the 
witness  had  stated,  "He  said  he  went  out 
with  the  girl  and  met  up  with  this  man 
Denning  and — "  At  this  point  she  was  ask- 
ed, "Did  he  say  what  happened?"  Her  fur- 
ther statement  was  objected  to,  and  the  court 
sustained  the  objection,  but  no  avowal  is 


(Ky. 

made  as  to  what  the  witness  would  have  stat- 
ed if  permitted  to  continue  her  statement. 
Any  declaration  made  by  the  appellee  Hick- 
man at  that  time,  which  would  conduce  to 
show  his  guilt  of  the  charge  against  him,  is, 
without  doubt,  competent  evidence  as  against 
him,  but,  not  being  made  in  the  presence  of 
the  other  defendants,  his  admissions  would 
not  be  competent  evidence  against  them,  as 
It  would  be  merely  hearsay  as  to  them.  The 
court  below  based  its  ruling  upon  the  ground 
that  the  declarations  of  Hickman  only 
amounted  to  evidence  against  his  cod ef end- 
ants;  but,  no  avowal  having  been  made  as 
to  what  the  witness  would  have  stated  if 
permitted  to  continue,  It  is  impossible  to  say 
whether  its  exclusion  was  or  was  not  preju- 
dicial. 

[4]  (a)  This  witness  was  asked  what  the 
condition  of  appellant  was  when  she  came 
home  on  the  day  after  the  alleged  assault, 
and  answered:  "Mighty  bad;  she  did  not 
know  any  of  us."  The  court  excluded  this 
answer  upon  the  ground  that  it  was  a  con- 
clusion of  the  witness.  She  was  permitted, 
however,  to  minutely  describe  all  the  appear- 
ance of  injury  upon  the  body  of  appellant, 
and  she  received  the  full  benefit  of  the  wit- 
ness' evidence  as  to  her  condition. 

[f]  (2)  When  Dr.  B.  L.  Bradley,  a  witness 
for  the  appellant,  was  testifying  with  regard 
to  an  examination  he  made  of  appellant  two 
days  following  the  time  of  the  alleged  as- 
sault upon  her,  he  .was  asked  if  he  observed 
any  indications  there  of  appellant  having 
had  Intercourse  against  her  will  and  consent 
This  was  objected  to  and  the  objection  sus- 
tained by  the  court,  and  properly  so,  be- 
cause It  would  have  been  Impossible  for  the 
physician  to  have  said  whether  the  inter- 
course alleged'  to  have  been  had  was  with 
or  without  her  consent  The  witness  was 
permitted  to  state  the  physical  appearances 
of  the  person  of  the  appellant,  and  It  was  a 
question  for  the  Jury  to  determine  from  the 
evidence  whether  the  Intercourse  had  been 
with  or  without  her  consent  and  as  to 
whether  or  not  the  appellees  or  either  of 
them  was  the  guilty  party.  Some  other  com- 
plaints are  made  of  exclusions  of  testimony, 
but  we  do  not  deem  them  of  sufficient  im- 
portance to  advert  to  them. 

(3)  The  instructions  given  to  the  jury  em- 
brace the  entire  law  of  the  case,  and  there 
Is  no  complaint  made  by  the  appellant,  and 
there  is  no  complaint  which  could  be  made  of 
them. 

[t]  This  court  cannot  undertake  to  deter- 
mine whether  the  verdict  to  the  jury  should 
be  one  way  or  the  other,  when  the  only  ques- 
tion Is  the  credibility  of  the  witnesses.  If 
the  testimony  of  the  appellant  and  her  wit- 
nesses is  to  be  believed,  she  suffered  a  very 
grievous  wrong  at  the  hands  of  at  least  two 
of  the  appellees,  but  if  the  testimony  of  the 
appellees  and  their  witnesses  is  to  be  be- 
lieved, they  are  entirely  guiltless  of  any 
wrongdoing  with  reference  to  the  appellant 
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The  issue  was  squarely  made,  and  the  Jury 
heard  all  the  evidence  offered  by  either  side 
as  to  the  truth  or  falsity  of  the  complaint 
of  the  appellant  There  was  ample  evidence 
to  sustain  the  verdict  of  the  Jury,  and  it  Is 
the  Judge  of  the  credit  and  weight  to  be 
given  to  witnesses  under  such  circumstances, 
and  its  verdict  will  not  be  disturbed  because 
It  is  contended  that  the  facts  upon  which  the 
Jury  based  its  verdict  were  untrue,  as  that 
was  a  question  for  the  Jury. 
The  Judgment  is  therefore  affirmed. 


CINCINNATI,  N.  O.  &  T.  P.  BY.  CO.  ▼. 
HUGHES. 

(Court  of  Appeals  of  Kentucky.  Feb.  6,  1917.) 

1.  Raelboads  <8= 350(16) — I n  juries  at  Cross- 
ing— Contributory  Negligence— Failure 
to  Look. 

Where  plaintiff  had  occasion  to  cross  a  rail- 
road track  to  procure  a  rope  he  needed,  and,  as 
he  was  doing  so,  his  attention  was  attracted  in 
an  opposite  direction  from  whence  a  train  was 
coming,  by  persons  hallooing  to  him  to  warn 
him,  his  failure  to  look  for  the  approaching 
train  was  not  as  matter  of  law  such  contribu- 
tory negligence  as  barred  recovery,  the  duty  of 
a  traveler  and  that  of  a  railroad  at  a  crossing 
being  reciprocal,  and  neither  can  entirely  excuse 
himself  of  the  exercise  of  care  because  the  other 
fails  therein. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1160,  1171, 1174;  Dec.  Dig.  «=» 
850(16).] 

2.  Railroads  4=3860(7,83)  —  Injuries  at 
Crossing  —  Negligence  —  Question  fob 
Jury. 

In  an  action  for  injuries  at  a  railroad  cross- 
ing, case  held  for  the  jury  under  the  evidence  on 
the  issues  of  defendant's  negligence  in  failing 
to  give  proper  signals  for  the  crossing,  and  in 
failing  to  exercise  proper  care  after  it  discover- 
ed plaintiffs  peril. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Die.  H  1161,  1191;  Dec  Dig.  «=» 
850(7, 88)  J 

3.  Railroads  <8=>309  —  Duty  to  Anticipate 
People  at  Crossing. 

A  railroad  whose  train  approached  its 
crossing  in  a  village  of  about  200  population, 
used  by  from  75  to  100  people  daily,  was  under 
duty  to  anticipate  the  presence  of  persons  on  its 
track  at  the  crossing,  and  to  exercise  correspond- 
ing care  to  protect  them. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  981;  Dec.  Dig.  «$=>309.] 

4.  Damages  <8=>131(1)— Personal  Injuries— 
Excessive  Verdict. 

Where  a  party  attempting  to  use  a  railroad 
crossing  was  struck  on  the  chest  by  a  train,  and 
knocked  across  the  street,  where  he  fell  against 
a  rail,  sustaining  bruises,  lacerations,  and  a 
fractured  nose,  remaining  eight  days  in  a  hos- 
pital, and  being  confined  to  his  home  for  sev- 
eral weeks  thereafter,  his  power  of  breathing 
through  one  nostril  being  considerably  impaired, 
a  verdict  for  $1,500  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  857,  363,  864,  870;  Dec.  Dig. 
«=»131(1).] 

Appeal  from  Circuit  Court,  McCreary 
County. 

Action  by  8.  O.  Hughes  against  the  Cin- 
cinnati, New  Orleans  &  Texas  Pacific  Rail- 


way Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Judgment  affirmed. 

Edward  Colston  and  Jno.  Galvin,  both  of 
Uindnnau,  Ohio,  and  Tye,  Slier  &  Gatliff,  of 
Williamsburg,  for  appellant  Jno.  W.  Raw- 
ling  and  Robert  Harding,  both  of  Danville, 
and  Jno.  W.  Sampson,  of  Whitley  City,  for 
appellee. 

THOMAS,  J.  The  appellee,  to  whom  we 
shall  refer  as  plaintiff,  was  Injured  on  June 
4,  1914,  while  attempting  to  cross  the  appel- 
lant's (defendant's)  track  In  the  town  of 
Greenwood,  In  McCreary  county,  which  Is  a 
village,  according  to  the  proof,  of  something 
near  200  Inhabitants. 

The  road  which  plaintiff  was  traveling 
Is  a  public  road,  and  according  to  the  proof 
is  the  only  crossing  in  the  town,  except  one, 
and  is  the  most  extensively  traveled  of  the 
two.  The  defendant's  road  at  that  place  has 
a  double  track,  and  runs  north  and  south. 
Trains  going  south  travel  the  west  main 
track,  while  those  going  north  travel  the  east 
main  track.  There  are  two  switches,  one 
east  of  the  two  main  tracks,  and  the  other 
west  the  east  switch  being  also  called  the 
passing  track,  and  the  west  one  the  house 
track,  which  Is  In  reality  a  spur,  It  not  con- 
necting with  the  main  track  at  Its  north  end. 
upon  the  west  side  track,  or  spnr,  the  plain- 
tiff was  loading  a  car  with  logs,  and  on  the 
occasion  of  his  Injury  he  was  endeavoring 
to  cross  from  the  west  side  of  the  main  track 
to  the  east  side  for  the  purpose  of  getting  a 
rope  which  was  necessary  to  be  used  in  load- 
ing the  logs.  When  he  got  to  the  west  main 
track  a  freight  train  was  traveling  south 
across  the  public  road,  or  street  and  im- 
mediately after  the  caboose  of  that  train 
passed  over  the  crossing  the  plaintiff  started 
towards  the  east  or  north-bound  main  track, 
which  is  situated  about  nine  feet  from  the 
south-bound  track,  and  as  he  arrived  some- 
where about  the  west  end  of  the  ties  of  the 
north-bound  track  his  attention  was  directed 
by  some  one  hallooing;  to  him.  However, 
according  to  his  testimony,  he  did  not  know 
to  whom  they  were  hallooing.  The  persons 
making  the  noise  were  on  a  car  that  was 
standing  on  the  spur  track,  and  when  plaintiff 
heard  the  noise  he  stopped  his  movements 
for  an  Instant  and  looked  over  his  left  shoul- 
der In  the  direction  of  the  noise  when  he 
was  immediately  struck  by  the  steam  chest 
or  cylinder  of  an  engine  pulling  a  freight 
train  going  north  on  the  east  track.  The  im- 
pact knocked  him  diagonally  across  the  street, 
and  he  fell  against  the  east  rail  of  the  south- 
bound track  at  the  north  edge  of  the  road- 
way. He  sustained  several  bruises,  as  well 
as  lacerations  upon  his  face,  and,  as  he 
claims,  a  fracture  of  one  side  of  his  nose, 
resulting  In  his  breathing  through  that  nos- 
tril being  considerably  impaired.  He  claims 
to  have  been  otherwise  wrenched  and  bruised, 
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from  all  of  which  he  suffered  severe  pain  and 
from  which  he  did  not  recover  for  some  six' 
weeks  or  more,  and  has  not  yet  entirely  re- 
covered from  some  of  the  Injuries,  especially 
that  Impairing  his  full  power  of  breathing. 
He  was  carried  to  a  hospital  that  same  day, 
which  Is  located  at  Somerset,  Ky.,  where  he 
remained  some  eight  days,  and  then  returned 
home,  where  he  was  confined  for  several 
wee&s.  On  the  train  to  the  hospital  he  claims 
to  have  expectorated  blood,  which  fact  Is 
not  denied  by  those  who  were  with  him. 

flalntiff  filed  this  suit  to  recover  dam- 
ages for  his  Injuries,  and  charged  that  the 
defendant  was  negligent  In  operating  Its 
north-bound  train  which  struck  him  at  a 
high  and  dangerous  rate  of  speed,  and  that 
his  injuries  were  "caused  by  the  gross  neg- 
ligence and  carelessness  of  the  defendant 
company  and  Its  servants  In  charge  of  said 
train,"  and  that  defendant  "carelessly  and 
negligently,  and  of  Its  gross  carelessness  and 
negligence,  failed  and  neglected  to  sound  the 
whistle  or  bell,  or  either  of  them,  on  said 
train,  as  they  approached  said  crossing,  and 
failed  anu  neglected  to  make  or  give  any 
signal  whatever  of  the  approach  of  said 
train."  The  conditions  with  reference  to  the 
crossing  being  located  In  the  town,  and  with 
reference  to  the  number  of  people  dally  using 
It,  are  also  set  out  in  the  petition. 

The  answer  Is  a  general  denial  and  a  plea 
of  contributory  negligence  In  a  second  para- 
graph. Upon  trial,  the  plaintiff  was  awarded 
the  sum  of  $1,500,  for  which  judgment  was 
rendered,  and  to  reverse  that  Judgment  the 
defendant  prosecutes  this  appeal. 

There  are  numbers  of  errors  complained 
of  In  the  motion  and  grounds  for  a  new  trial, 
but  the  argument  made  before  us  by  defend- 
ant's counsel  Insists  upon  only  one  of  them, 
which  Is  the  failure  of  the  court  to  peremp- 
torily Instruct  the  Jury  to  find  for  the  defend- 
ant, which  Instruction  was  offered  by  It  both 
at  the  close  of  plaintiff's  testimony  and  at  the 
close  of  all  the  testimony.  This  insistence  is 
made  upon  two  grounds:  (1)  That  the  testi- 
mony shows  conclusively  that  the  plaintiff 
was  guilty  of  contributory  negligence  as  a 
matter  of  law;  and  (2)  that  It  shows  with 
equal  conclusiveness  that  the  defendant  was 
not  guilty  of  any  negligence  In  approaching 
the  crossing  with  its  train. 

Considering  these  In  the  order  named,  the 
testimony  for  plaintiff  shows  that  he  did  not, 
as  he  attempted  to  cross  the  track,  look  to 
the  south,  from  whence  the  train  was  coming, 
to  see  whether  it  was  approaching.  His  tes- 
timony is  that  he  was  looking  ahead  of  him, 
having  his  mind  bent  on  the  one  purpose  of 
procuring  the  rope  needed  in  loading  his  logs 
on  the  car;  that  he  was  in  a  considerable 
hurry  and  walking  somewhat  rapidly,  having 
been  detained  by  the  south-bound  train  as  it 
passed  over  the  west  track,  and  that  as  he 
got  near  to  the  west  rail  of  the  east  track  bis 
attention  was  attracted  by  the  noise  of  those 
on  the  car  located  on  the  spur  track  who  had 


seem  the  train  approaching  from  the  south 
and  were  endeavoring  to  stop  plaintiff  be- 
fore he  got  upon  the  track.  The  probabili- 
ties are  that  the  efforts  of  these  people  to 
arrest  his  attention  diverted  for  the  moment 
his  mind  and  thought  from  his  surround- 
ings, whereby  he  failed  to  discover  the  ap- 
proaching train.  He  says  that  he  heard  no 
whistle  or  signal  of  any  character,  and  he 
is  confident  that  no  bell  was  ringing  as  the 
train  approached  the  crossing.  He  testifies 
to  facts  which  show  that  he  was  listening, 
but  it  is  Insisted  that  because  he  did  not  look 
to  see  whether  a  train  was  approaching  that 
he  was  thereby  guilty  of  such  negligence  as 
precludes  him  from  the  right  to  recover. 

There  are  some  instances,  as  shown  by 
cases  from  this  court,  where  one  under  the 
peculiar  facts  of  those  cases  approaches  a 
crossing  deliberately  and  with  apparent  in- 
difference, and  nothing  appears  to  show  that 
his  faculties  for  discovering  an  approaching 
train  are  In  any  wise  arrested,  an  injury 
under  such  circumstances  will  be  attributable 
to  his  negligence  as  a  matter  of  law,  and 
to  this  class  belong  the  cases  of  Conway  v. 
L.  A  N.  R.  R,  Co.,  135  Ky.  229,  119  S.  W.  206, 
122  S.  W.  136;  L.  &  N.  R.  R.  Co.  v.  Malloy's 
Adm'x,  122  Ky.  219,  91  S.  W.  685,  28  Ky.  Law 
Rep.  1113;  a,  N.  O.  &  T.  P.  Ry.  Co.  v.  Xo- 
cum's  Adm'r,  137  Ky.  117,  123  S.  W.  247, 
1200 ;  L.  *  N.  R.  R.  Co.  v.  Gilmore's  Adm'r, 
131  Ky.  132,  109  S.  W.  321,  33  Ky.  Law  Rep. 
74,  21  L.  R.  A.  (N.  S.)  728,  and  cases  therein 
referred  to.  In  none  of  them  are  the  facts 
surrounding  the  injured  party  as  he  ap- 
proached the  crossing  similar  to  those  sur- 
rounding the  plaintiff  in  this  case.  On  the 
contrary,  It  has  been  many  times  decided  that 
the  mere  fact  that,  under  similar  conditions 
to  those  we  have  here,  the  plaintiff  In  at- 
tempting to  use  a  public  crossing  did  not 
stop,  look,  or  listen  would  not  be  sufficient  to 
charge  him  as  a  matter  of  law  with  contribu- 
tory negligence.  It  is  so  held  in  the  case 
of  L.  &  N.  R.  R,  Co.  v.  McNary,  128  Ky.  408, 
108  S.  W.  898,  33  Ky.  Law  Rep.  1266, 17  L.  R. 
A.  (N.  S.)  224,  129  Am.  St.  Rep.  308.  In  that 
case  the  deceased,  Mary  McNary,  was  travel- 
ing on  a  street  or  highway,  ae  was  plaintiff 
in  this  case,  and  the  only  eyewitness  to  the 
accident  testified  that: 

"When  she  came  upon  the  track  she  had  on  a 
bonnet  and  did  not  look  up  or  down  the  track, 
but  was  looking  down  to  the  ground.  If  she 
had  looked  up  the  track  when  or  before  she  step- 
ped upon  the  track  she  could  have  seen  the  ap- 
proaching train  for  a  long  distance." 

This  court,  In  holding  that  her  conduct 
in  approaching  the  railroad  track  did  not 
constitute  negligence  per  se,  said: 

"To  hold  as  a  matter  of  law  that  the  foot- 
man is  guilty  of  contributory  negligence  barring 
a  recovery  for  his  injury  whenever  he  goes 
upon  a  railroad  track  without  stopping,  looking, 
or  listening  would  be  practically  to  exempt  rail- 
roads from  all  responsibility  in  cases  of  this 
sort,  for  there  are  few  cases  indeed  where  the 
footman  if  he  stopped,  looked,  or  listened  could 
not  save  himself  by  stepping  to  one  side  and 
waiting  for  the  train  to  pass.   But  the  fact  is 
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that  a  person  thinking  of  his  own  business  is 

sometimes  unmindful  of  where  he  is,  and  will 
set  on  the  railroad  track  before  he  is  aware  of 
it,  or  he  will  from  other  causes  be  endangered 
from  passing  trains." 

This  case  bas  been  approvingly  referred 
to  in  a  great  many  succeeding  ones.  Among 
them  are  I.  C.  R.  R.  Co.  v.  Sullenger,  160 
Ky.  457,  169  S.  W.  868,  C.  &  O.  R.  R.  Co.  v. 
Warnock's  Adm'r,  160  Ky.  79,  150  S.  W.  29, 
C,  N.  O.  &  T.  P.  Ry.  Co.  v.  WInningham's 
Adm'r,  156  Ky.  434,  101  S.  W.  506,  and  many 
others  which  are  not  necessary  to  here  cite. 
In  the  Winningham  Case,  in  denying  the  rale 
as  insisted  upon  by  counsel  for  appellant, 
we  said: 

"But  it  is  insisted  that  the  evidence  shows 
that  decedent  looked  straight  in  front  of  him 
while  approaching  the  track  and  made  no  ef- 
fort to  discover  the  approach  of  the  train.  It  is 
therefore  argued  that  he  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law.  We  have 
never  adopted  the  stop,  look  and  listen  doctrine 
in  this  state.  The  doctrine  of  Smith's  Adm'r  v. 
C,  K  O.  &  T.  P.  Ry.  Co.,  146  Ky.  568  [142  S. 
W.  1047,  41  L.  R.  A.  (N.  S.)  193],  is  not  ap- 
plicable. There  the  decedent  was  totally  deaf. 
The  only  way  he  could  discover  the  approach  of 
the  train  was  by  the  use  of  his  eyes.  Not  hav- 
ing done  this,  it  was  held  that  he  was  guilty  of 
contributory  negligence.  Here  the  decedent  was 
in  possession  of  all  of  his  senses.  It  being  the 
duty  of  the  railroad  company  to  give  warning 
of  the  approach  of  the  train,  he  had  a  right  to 
act  on  the  assumption  that  a  warning  would  be 
given.  Having  the  use  of  his  hearing,  the  fact 
that  he  did  not  look  is  not  conclusive  of  the 
question  of  contributory  negligence.  Ordinarily 
this  is  a  question  for  the  jury,  and  we  see  noth- 
ing in  the  facts  of  this  case  to  take  it  out  of 
the  general  rule." 

The  latest  case  from  this  court  denying 
the  contention  is  Kentucky  Traction  &  Ter- 
'  mlnal  Co.  v.  Jenkins,  171  Ky.  539,  188  S.  W. 
645.  These  cases  proceed  upon  the  theory 
that  the  person  about  to  use  the  crossing  has 
a  right  to  rely  upon  the  railroad  company  com- 
plying with  the  requirements  of  the  law  in  the 
use  of  its  track  at  that  place  by  giving  the  re- 
quired signals  of  the  approach  of  the  train, 
and  if  the  conditions  are  such  as  to  require  it, 
that  It  will  have  its  train  under  reasonable 
control  and  will  maintain  the  proper  look- 
out for  the  approach  of  persons  upon  its 
track.  In  other  words,  the  duty  of  the  trav- 
eler upon  the  highway  and  that  of  the  rail- 
road company  at  such  places  are  reciprocal. 
Neither  can  entirely  excuse  himself  of  the 
exercise  of  care  because  the  other  fails  in 
that  particular,  and  if  the  traveler  is  ex- 
ercising ordinary  care  under  the  particular 
circumstances  he  will  not  be  charged  with 
negligence  as  a  matter  of  law,  although  he 
failed  to  exercise  some  one  or  more  of  his 
faculties  to  discover  the  approach  of  the 
train. 

[1]  In  this  case  the  attention  of  plaintiff 
was  attracted  in  an  opposite  direction  from 
whence  the  train  was  coming  by  those  hal- 
looing to  him,  and  he  was  more  or  less  In- 
terested in  procuring  the  rope  needed  in  the 
loading  of  his  logs,  so  we  are  unprepared  to 
say,  in  view  of  the  authorities,  supra,  that 
his  failure  to  look  for  the  approaching  train 
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constitutes  such  negligence  as  bars  his  right 
to  recover. 

Considering  now  the  second  ground  urged 
for  the  peremptory  instruction,  the  testimony 
shows,  as  stated,  that  the  village  had  about 
200  inhabitants;  that  anywhere  from  75 
to  100  or  more  people  crossed  the  defendant's 
track  at  the  crossing  in  question  each  day. 
In  addition  to  the  testimony  of  the  plaintiff 
as  to  the  absence  of  signals  of  the  approach 
of  the  train,  it  is  shown  by  some  three  or 
four  witnesses,  located  at  places  near  the 
crossing  where  they  could  both  see  and  hear, 
that  the  train  failed  to  give  any  signal 
for  the  crossing  either  by  whistle  or  ringing 
the  bell,  or  at  any  rate,  that  they  neither 
heard  nor  saw  any  such  signal. 

It  is  shown  by  the  testimony  of  the  fire- 
man, who  was  located  on  the  side  of  the 
engine  where  he  could  see  the  plaintiff  as  he 
approached  the  crossing,  that  the  train  which 
produced  the  collision  was  running  about  15 
miles  per  hour,  and  that  the  engine  was 
some  five  or  six  car  lengths  south  of  the 
crossing  at  that  time;  that  the  cars  were 
something  near  40  feet  in  length,  making  the 
engine  between  200  and  240  feet  away  from 
the  crossing  at  the  time  he  discovered  the 
presence  of  plaintiff.  This  witness  states 
that  he  Immediately  notified  the  engineer, 
who  was  on  the  opposite  side  of  the  en- 
gine, and  who  could  not  see  the  plaintiff, 
but  it  is  shown  by  the  latter  that  nothing 
was  done  until  the  engine  reached  the  cross- 
ing, when  the  air  was  applied  and  efforts 
made  to  stop  the  train.  This,  however,  was 
manifestly  too  late,  as  the  collision  either 
had  then,  or  immediately  thereafter  oc- 
curred. It  is  not  pretended  by  any  of  those 
in  charge  of  the  train  that  any  alarm  whistle 
was  sounded  after  the  discovery  of  plain- 
tiff's peril.  The  operatives  of  the  train,  three 
in  number,  testified  that  the  usual  signals 
were  given;  that  the  bell  was  being  rung  at 
the  time  it  approached  the  crossing;  that 
in  addition  to  these,  a  signal  consisting  of 
about  three  short  blasts  of  the  whistle  was 
given,  as  that  train  passed  the  one  going 
south  on  the  west  track.  Defendant's  wit- 
nesses stated  that  the  train  which  struck 
plaintiff  ran  about  the  length  of  12  cars  be- 
fore it  stopped,  while  plaintiff's  witnesses 
fixed  the  distance  before  it  stopped  at  about 
twice  that  length.  The  train  had  in  it  41 
cars,  and  had  been  coming  downgrade  for 
a  distance  of  one  mile  with  the  steam  shut 
off,  according  to  the  engineer  and  fireman. 
There  was  testimony  on  behalf  of  the  plain- 
tiff to  the  effect  that  the  train  was  run- 
ning about  30  or  35  miles  per  hour.  With 
this  r£sum6  of  the  testimony,  we  cannot  say 
that  there  was  no  evidence  of  defendant's 
negligence.  If  it  failed  to  give  the  proper 
signal  for  the  crossing,  as  plaintiff  and  nls 
witnesses  testify,  although  not  so  convinc- 
ing as  the  testimony  for  the  defendant,  the 
issue  was  properly  submitted  to  the  jury. 
Moreover,  it  was  for  the  jury  to  say  whether, 
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under  the  testimony  of  the  fireman,  the  de- 
fendant exercised  the  proper  degree  of  care 
after  it  discovered  plaintiff's  peril. 

[2]  We  think  upon  these  two  Issues  there 
was  sufficient  evidence  of  defendant's  neg- 
ligence to  call  for  a  submission  of  the  case 
to  the  jury. 

[3]  We  do  not  feel  called  upon  to  here  enu- 
merate the  great  number  of  cases  from  this 
court  showing  when  and  under  what  cir- 
cumstances the  use  of  defendant's,  track  Im- 
poses upon  it  and  its  agents  and  servants 
in  the  operation  of  its  trains  the  duty  to 
anticipate  the  presence  of  persons  on  its 
track,  and  to  exercise  corresponding  care 
to  protect  them.  It  is  sufficient  to  say  that 
under  the  facts  of  this  case  we  are  of  the 
opinion  that  the  rule  stated  is  applicable. 
The  question  of  defendant's  negligence  in 
the  particulars  mentioned,  and  that  of  plain- 
tiffs contributory  negligence,  were  each  sub- 
mitted to  the  jury  by  appropriate  instruc- 
tions, and  of  which  no  complaint  Is  made 
by  defendant's  counsel,  and  we  are  not  pre- 
pared to  say  that  the  verdict  of  the  jury  on 
these  issues  is  bo  flagrantly  against  the  evi- 
dence as  to  authorize  us  to  disturb  the  ver- 
dict for  that  reason  alone. 

[4]  In  the  motion  for  a  new  trial  com- 
plaint was  made  as  to  the  size  of  the  ver- 
dict, and  this  objection  is  casually  but  brief- 
ly mentioned  in  the  brief  of  counsel.  We  are 
cited  to  no  authorities,  however,  upon  this 
point,  and  the  mentioning  of  it  in  the  brief 
would  seem  to  be  for  the  purpose  of  keeping 
up  the  noise  first  started  in  the  motion  for 
a  new  trial.  There  is  no  serious  insistence 
upon  it,  and  in  the  light  of  the  testimony  as 
to  the  extent  of  plaintiff's  injuries,  we  are 
not  prepared  to  disturb  the  verdict  on  this 
account. 

Wherefore  the  judgment  is  affirmed. 


OOMMONWEAI/TH  v.  RUH  et  al 

SAME  v.  CODY  et  al. 

(Court  of  Appeals  of  Kentucky.  Feb.  9,  1917.) 

Intoxicating  Liquors  «=>261  —  Enjoining 
Sale  on  Sunday— Absence  of  Statute. 
A  court  of  chancery,  at  the  instance  of  the 
commonwealth,  will  not  enjoin  the  use  of  a 
building  for  the  mere  sale  of  intoxicating  liquors 
on  Sunday,  in  the  absence  of  statute  authorizing 
the  action,  although  the  sale  of  liquors  on  Sun- 
day is  prohibited  by  law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  If  400,  401 ;  Dec.  Dig.  <S=> 
261.] 

Thomas,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Common  Law  and  Equity  Division. 

Suits  by  the  Commonwealth  of  Kentucky, 
on  the  relation  of  the  Attorney  General, 
against  Joseph  L.  Rub  and  another  and 
Thomas  R.  Cody  and  another.  From  judg- 
ment dismissing  the  petition  in  the  Run 
Case,  and  from  judgment  denying  Injunction 


in  the  Cody  Case,  the  Commonwealth  ap- 
peals.  Judgment  in  each  case  affirmed. 

M.  M.  Logan,  Atty.  Gen.,  Overton  S.  Hogan, 
Asst.  Atty.  Gen.,  and  W.  W.  Dickerson,  of 
Cincinnati,  Ohio,  for  the  Commonwealtli. 
Byrne  &  Read,  of  Covington,  and  M.  L.  Gal- 
vin,  of  Cincinnati,  Ohio,  for  appellees. 

CLAY,  O.  These  two  appeals  involve  the 
same  question,  and  will  be  considered  in  one 
.opinion. 

Joseph  L.  Ruh  conducts  a  saloon  In  the 
city  of  Covington.  Emma  Ruh  is  the  owner 
of  the  property  in  which  the  saloon  Is  con- 
ducted. Thomas  R.  Cody  also  conducts  a 
saloon  in  the  city  of  Covington,  and  the 
Christian  Moerlein  Brewing  Company  is  the 
owner  of  the  saloon  property.  Separate  suits 
were  brought  by  the  commonwealth,  on  re- 
lation of  the  Attorney  General,  against  the 
defendants  below,  to  enjoin  them  from  per- 
mitting their  respective  properties  from  be- 
ing kept  open  and  used  as  a  place  for  the 
sale  of  spirituous,  vinous,  and  malt  liquors 
on  Sunday.  On  final  hearing  the  injunctions 
were  denied,  and  the  commonwealth  appeals. 

The  petition  in  each  case  alleges  that 
the  defendants  had  kept  their  saloon  and 
places  of  business  regularly  open  for  the 
sale  of  spirituous,  vinous,  and  malt  liquors, 
and  for  the  transaction  of  business  in  the 
usual  and  customary  way,  on  Sunday  of  a 
certain  date,  and  on  each  and  every  Sunday 
next  preceding  said  date  for  at  least  three 
months.  Each  petition  charges,  in  substance, 
the  following  facts:  That  on  the  several 
Sundays  mentioned  the  defendants  Bold  and 
permitted  to  be  sold  on  their  premises  intoxi- 
cating liquors  to  a  large  number  of  persons, 
and  suffered  and  permitted  these  persons  to 
become  noisy,  insulting,  boisterous,  profane, 
drunk  and  disorderly  on  and  about  the  prem- 
ises and  streets  in  that  vicinity;  that  the 
business  engaged  in  by  the  defendants  on 
Sunday  attracted  to  their  places  of  business 
a  large  number  of  dissolute  and  drunken  men 
and  women  from  Cincinnati,  and  that  their 
presence  had  a  demoralizing  effect  on  the 
welfare  and  morals  of  the  community;  that 
the  acts  of  the  defendants  constituted  a  pub- 
lic nuisance,  which  the  courts  of  Kenton 
county  and  the  city  of  Covington  were  wholly 
unable  to  abate;  that  plaintiff  had  no  ade- 
quate remedy  at  law;  and  that  the  only 
available  remedy  was  to  restrain  and  enjoin 
the  defendants  from  continuing  the  nuisance, 
which  they  would  do  unless  restrained,  to 
the  great  and  irreparable  injury  of  the  city 
of  Covington  and  of  the  commonwealth  of 
Kentucky.  Thereafter  amended  petitions 
were  filed,  alleging  the  same  state  of  facta 
on  Sundays  subsequent  to  the  filing  of  the 
petition.  All  these  allegations  were  denied 
by  answer,  with  the  exception  of  the  fact 
that  the  saloons  had  been  kept  open  for  the 
sale  of  intoxicating  liquors  on  Sunday. 


#=»Por  other  cases  see  same  topic  and  KIT-NUMBER  In  all  Key-Numbered  Dlsesta  and  Indexes 
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Later  on  an  amended  answer  was  filed,  deny- 
ing that  the  defendants  were  then,  qr  would 
in  the  future,  continue  to  operate  the  busi- 
ness on  Sunday. 

In  the  Run  Case  the  demurrer  of  the  com- 
monwealth to  the  amended  answer  was  over- 
ruled, and,  the  case  being  submitted  on  the 
pleadings,  the  petition  was  dismissed. 

In  the  suit  against  Oody  the  case  was  sub- 
mitted upon  the  face  of  the  papers  and  the 
injunction  denied.  , 

There  Is  a  marked  distinction  between  the 
cases  under  consideration  and  the  cases  of 
Commonwealth  v.  McGovern,  116  Ky.  212,  75 
S.  W.  261,  26  Ky.  Law  Rep.  411,  66  L.  R.  A. 
280;  and  Respass,  etc.,  v.  Commonwealth,  131 
Ky.  807,  115  8.  W.  1131,  21  L.  R.  A.  (N.  S.) 
836.  The  first-mentioned  case  Is  a  leading 
case  on  the  right  of  a  court  of  equity  In  a  suit 
by  the  commonwealth  to  enjoin  one  from  per- 
mitting the  holding  of  a  prize  fight  on  his 
premises,  on  the  ground  that  such  use  of  his 
property  will  constitute  a  public  nuisance. 
In  that  case,  it  appeared  that  there  was  a 
statute  making  it  the  duty  of  all  Judges  of 
courts,  on  being  informed  that  a  prize  fight 
was  about  to  take  place,  "to  suppress  and  pre- 
vent the  same."  Kentucky  Statutes,  f  1289.  It 
further  appeared  that  the  holding  of  the  prize 
fight  would  attract  an  immense  crowd  of  law- 
less and  turbulent  men  from  all  quarters,  and 
that  it  would  be  Impossible  to  prevent  this  by 
arresting  the  participants  and  those  in  at- 
tendance. The  court  held  that  the  use  of  the 
building  for  the  purpose  of  holding  the  prize 
fight  was  a  nuisance  per  se,  and  that,  under 
the  statute,  it  was  the  duty  of  all  officers, 
both  Judicial  and  ministerial,  named  therein, 
to  act  without  delay  for  the  purpose  of  pre- 
venting and  suppressing  the  fight  To  this 
end  they  were  not  required  to  wait  for  the 
fight  to  begin,  or  for  the  principals  and  others 
who  were  to  engage  therein  to  reach  the  place 
determined  upon  for  the  fight,  before  taking 
the  necessary  steps  to  prevent  the  same,  but 
that  as  the  prize  fight  could  not  be  suppressed 
and  prevented  by  the  use  of  the  means  at  the 
command  of  the  criminal  courts,  the  use  of  an 
injunction  for' this  purpose  was  not  only  per- 
missible under  the  statute,  but  was  required 
by  the  statute.  In  the  case  of  Respass,  etc., 
v.  Commonwealth,  supra,  it  appeared  that  the 
defendants  had  been  conducting  a  poolroom 
or  gambling  house  for  a  considerable  length 
of  time.  There  was  attracted  to  their  place 
of  business  large  crowds  of  gamblers,  crimi- 
nals, and  other  dissolute  characters,  who.  en- 
gaged in  gambling  contrary  to  law,  and  it 
further  appeared  that  the  criminal  courts 
were  powerless  to  abate  the  nuisance.  Under 
these  circumstances,  it  was  held  that  the  use 
of  the  building  as  a  gambling  house  consti- 
tuted a  nuisance  per  se,  and  could  be  enjoined 
at  the  instance  of  the  commonwealth.  In  the 
cases  under  consideration  there  is  no  proof 
that  the  defendants  suffered  and  permitted 


large  crowds  of  persons  to  assemble  in  their 
places  of  business  and  to  become  drunk  and 
disorderly,  or  that  the  criminal  courts  and 
civil  authorities  were  unable  to  cope  with 
the  situation.  On  the  contrary,  the  cases 
were  practiced  in  such  a  way  as  to  elimi- 
nate all  other  features  except  the  mere  fact 
that  the  defendants  kept  their  places  of 
business  open  for  selling,  and  did  sell,  Intoxi- 
cating liquors  on  Sunday.  Hence  the  inade- 
quacy of  the  criminal  courts  and  the  other 
attendant  evils  relied  on  in  the  petitions  In 
the  two  cases,  and  made  a  basis  for  the  de- 
cisions in  the  McGovern  and  Respass  Cases, 
are  not  present  in  the  cases  under  considera- 
tion. That  being  true,  it  is  unnecessary  for 
us  to  determine  whether  an  injunction  would 
lie  to  prevent  the  use  of  a  building  for  the 
sale  of  intoxicating  liquors  on  Sunday,  If  it 
appeared  that  the  defendants  suffered  and 
permitted  large  numbers  of  persons  to  con- 
gregate in  their  saloons  on  that  day  and  be- 
come drunk  and  disorderly,  and  it  further 
appeared  that  the  criminal  courts  were  unable 
to  cope  with  the  situation.  The  question  ac- 
tually presented  Is:  Will  a  court  of  chancery, 
at  the  instance  of  the  commonwealth,  enjoin 
the  use  of  a  building  for  the  mere  sale  of  in- 
toxicating liquors  on  Sunday,  in  the  absence 
of  a  statute  authorizing  such  action?  In 
many  other  Jurisdictions  there  are  statutes 
declaring  that  houses  or  tenements  kept  for 
the  unlawful  sale  of  Intoxicating  liquors  shall 
be  deemed  public  nuisances,  and  conferring  on 
courts  of  chancery  power  to  enjoin  such  nui- 
sances. Such  statutes  have  been  held  to  be 
constitutional,  and  the  power  thereby  con- 
ferred has  been  frequently  exercised.  State 
v.  Prouty,  115  Iowa,  657, 84  N.  W.  670:  State 
v.  Estep,  66  Kan.  416,  71  Pac.  857 ;  State  v. 
Lord,  8  Kan.  App.  257,  65  Pac.  503 ;  State  v. 
Nelson  (1904)  18  N.  D.  122,  90  N.  W.  1077; 
State  v.  Donovan,  10  N.  D.  610,  88  N.  W.  717; 
Davis  v.  Auld,  96  Me.  559,  53  AO.  118;  State 
v.  Collins,  68  N.  H.  299,  44  Atl.  495;  State  v. 
Collins,  74  Vt  43,  52  Atl.  69. 

Of  course,  decisions  based  on  such  statutes 
are  not  controlling  in  states  where  no  such 
statutes  are  in  force.  While  we  have  recog- 
nized the  rule  that  places  where  intoxicating 
liquors  are  sold  contrary  to  law  are  disorder- 
ly houses  and  may  be  proceeded  against  by 
Indictment,  we  have  never  gone  to  the  extent 
of  holding  that  such  places  may  be  abated  by 
injunctive  process.  Blteer  v.  Commonwealth, 
143  Ky.  212,  136  S.  W.  221.  Indeed,  the  gen- 
erally accepted  doctrine  is  that  the  keeping  of 
a  place  where  intoxicating  liquors  are  sold 
contrary  to  law  does  not  constitute  such  place 
a  nuisance  per  se  that  courts  of  equity  will 
abate  by  injunction.  Territory  of  Oklahoma, 
etc.,  v,  J.  M.  Robertson,  etc.,  19  Okl.  149,  92 
Pac.  144;  Joyce  on  Nuisance,  §  415.  The  ar- 
gument In  favor  of  injunctive  relief  is  found- 
ed on  the  fact  that  the  sale  of  liquors  on  Sun- 
day is  prohibited  by  law.  In  this  connection, 
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however,  we  must  not  overlook  the  fact  that 
the  statutes  prohibit  the  doing  of  any  busi- 
ness on  Sunday  except  works  of  necessity. 
If  the  use  of  buildings  for  the  sale  of  liquors 
on  Sunday  may  be  enjoined,  it  is  not  perceiv- 
ed upon  what  reasonable  ground  the  use  of  a 
building  for  doing  any  other  business  on  that 
day,  in  violation  of  the  law,'  may  not  also  be 
enjoined.  If  the  rule  be  once  established, 
there  is  no  limit  to  which  the  doctrine  may 
not  be  extended.  Instead  of  confining  injunc- 
tive relief  to  cases  of  urgent  or  pressing  ne- 
cessity, we  shall  find  that  it  will  be  asked  for 
and  granted  in  nearly  every  case  of  a  simple 
violation  of  the  criminal  law,  thus  resulting 
in  government  by  injunctioti — a  kind  of  gov- 
ernment to  which  our  people  have  always 
been  strongly  opposed.  Until  the  people  speak 
through  their  legislative  department  and  pro- 
vide a  different  rule,  as  has  been  done  in  oth- 
er states,  we  think  it  better  to  confine  the 
high  powers  of  the  courts  of  chancery  within 
the  limits  heretofore  fixed,  rather  than  to 
branch  out  into  new  fields  and  endeavor,  by 
means  of  the  extraordinary  writ  of  injunc- 
tion, to  remedy  those  conditions  which  the 
founders  of  our  government  Intended  should 
be  dealt  with  by  our  criminal  courts.  It  fol- 
lows that  the  injunctions  were  properly  de- 
nied. 

Judgment  affirmed. 

THOMAS,  J.  (dissenting).  I  agree  with  the 
opinion  In  so  far  as  it  determines  that,  under 
the  condition  of  the  record,  all  questions  of  the 
creation  or  maintenance  of  a  nuisance  by  the 
defendants,  permitting  noisy  or  disorderly 
crowds  to  assemble  on  their  premises,  are 
eliminated  ;  but  I  -am  of  the  opinion  that 
the  answers  as  drawn  admit  the  continuous 
illegal  sale  of  Intoxicants  by  the  defendants 
on  Sunday,  in  open  violation  of  the  law,  and 
that  they,  kept  their  houses  open  for  that  pur- 
pose, and  that  persons  resorted  to  the  places 
of  business  of  the  defendants  for  the  purpose 
of  buying  liquor  on  continuous  Sundays  im- 
mediately preceding  the  filing  of  the  suits,  and 
they  did  buy  it,  which,  according  to  my  opin- 
ion, constitutes  a  public  nuisance,  to  abate 
which  the  remedy  sought  in  these  cases  is 
applicable.  For  this  reason  I  dissent  from 
the  opinion. 


SMITH,  Banking  Com'r,  v.  JONES. 
(Court  of  Appeals  of  Kentucky.  Feb.  9,  1917.) 
Banes  and  Banking  <g=»39  —  Subscription 

of  Stock  —  Fraudulent  Representations 

—Rescission. 
Where  defendant  was  induced  by  the  fraud- 
ulent representations  of  the  president  of  a  bank 
to  subscribe  for  its  stock,  giving  his  note  there- 
for, and  thereafter  he  had  neither  time  nor  op- 
portunity to  inquire  into  the  affairs  of  the  bank, 
or  to  discover  its  condition  before  it  becatae  in- 
solvent, and  did  not  derive  any  benefit  in  the 
way  of  dividends,  or  otherwise,  from  his  pur- 
chase of  the  stock,  and  was  not  guilty  of  laches 
or  chargeable  with  any  lack  of  diligence  in  any 


respect,  he  was  entitled,  In  the  banking  commis- 
sioner's ^action  against  him  on  his  note,  to  re- 
scission of  his  subscription  contract  and  cancel- 
lation of  the  note. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §i  44-48;  Dec.  Dig.  «$=» 
39.] 

Appeal  from  Circuit  Court,  Muhlenburg 

County. 

Action  by  Thomas  J.  Smith,  Banking  Com- 
missioner of  Kentucky,  against  T.  H.  Jones. 
From  a  judgment  for  defendant,  dismissing 
the  petition,  plaintiff  appeals.  Judgment  af- 
firmed. 

Taylor,  Eaves  &  Sparks,  of  Greenville,  and 
Walker  Wilkins,  of  Central  City,  for  appel- 
lant Belcher  &  Belcher,  of  Greenville,  for 
appellee, 

SETTLE,  O.  J.  On  February  «,  1915,  the 
Central  City  Deposit  Bank,  a  corporation  or- 
ganized under  the  laws  of  Kentucky  and  con- 
ducting a  banking  business  at  Central  City, 
was  declared  by  the  appellant,  Thomas  J. 
Smith,  then  banking  commissioner  of  the 
state,  and  the  board  of  directors  to  be  in- 
solvent. Whereupon  the  banking  commis- 
sioner under  authority  conferred  by  section 
165a,  subsec  17,  Kentucky  Statutes,  took 
charge  of  the  bank,  its  property  and  assets, 
for  the  purpose  of  winding  up  its  affairs,  and, 
to  the  extent  of  its  assets,  discharging  its  in- 
debtedness. Among  its  assets  the  banking 
commissioner  found  a  note  of  $500  of  date 
July  1,  1914,  and  due  six  months  thereafter, 
with  interest  from  its  maturity,  which  the 
appellee,  T.  H.  Jones,  had  executed  to  the 
Central  City  Deposit  Bank  for  five  shares  of 
its  capital  stock  of  the  par  value  of  $100  per 
share,  which  he  purchased  of  C.  D.  Vincent, 
cashier  of  the  bank.  Appellee,  when  request- 
ed to  pay  the  note  by  the  banking  commis- 
sioner, refused  to  do  so,  which  caused  that 
officer  to  bring  suit  against  him  upon  the 
note  in  the  Muhlenburg  circuit  court.  .The 
latter's  answer  to  the  petition  denied  liabil- 
ity upon  the  note,  and  alleged  that  it  was 
without  consideration,  and  its  execution  by 
him  procured  by  the  following  false  and 
fraudulent  representations  made  by  the  presi- 
dent and  cashier  of  the  Central  City  Deposit 
Bank,  viz.:  That  the  bank  was  in  a  solvent 
and  prosperous  condition  and  its  capital' 
stock  well  worth  $1.15,  or  more,  on  each 
dollar  thereof,  and  that  the  bank  was  able 
to  pay,  and  would  lawfully  pay,  large  divi- 
dends on  such  stock;  that  he  was  Ignorant 
of  the  true  condition  of  the  bank,  and  believ- 
ed and  relied  upon  the  truth  of  the  represen- 
tations thus  made  to  him  at  the  time  he  pur- 
chased the  stock  and  at  all  times  thereafter, 
until  the  bank  was  closed  by  the  banking 
commissioner,  and  was  induced  thereby  to 
execute  the  note  in  question ;  that  all  of  the 
representations  thus  made  to  him  by  the 
president  and  cashier  of  the  Central  City  De- 
posit Bank  were  false  and  fraudulent;  were 
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at  that  time  known  by  them  to  be  so,  and 
were  made  for  the  purpose  of  defrauding  ap- 
pellee. The  answer  contains  the  further 
averments  that  at  the  time  of  appellee's  pur- 
chase of  the  stock  and  delivery  of  the  note, 
the  Central  City  Deposit  Bank  was  wholly 
Insolvent  and  Its  capital  stock,  Including  the 
five  shares  purchased  by  appellee,  utterly 
worthless;  that  appellee  only  owned  the  five 
shares  of  stock  purchased  by  him  for  a  few 
months  before  and  until  the  Central  City 
Deposit  Bank  was  closed  for  liquidation  by 
the  banking  commissioner;  that  he  could  not, 
by  the  exercise  of  ordinary  care,  or  even  the 
highest  degree  of  care  of  which  he  was  capa- 
ble, have  ascertained  the  true  condition  of 
the  bank,  or  that  its  capital  stock  was  worth- 
less, at  the  time  he  received  the  five  shares 
for  which  the  note  of  $500  was  executed ;  nor 
could  these  facts  by  any  sort  of  diligence 
have  been  known  to  him  at  any  time  there- 
after before  the  bank  was  taken  in  charge  by 
the  banking  commissioner,  on  account  of  its 
insolvency;  that  its  insolvency  had  existed 
for  more  tjhan  five  years  prior  to  the  execu- 
tion of  the  note  sued  on,  and  was  so  skillfully 
concealed  by  forgeries  and  other  devices  com- 
mitted and  practiced  by  the  president  of  the 
bank  as  to  prevent  its  Insolvent  condition 
from  being  discovered  until  a  few  days  be- 
fore it  went  into  the  hands  of  the  banking 
commissioner,  although  repeated  investiga- 
tions of  its  affairs  and  business  were  made 
by  expert  bank  examiners  acting  for  the 
state  banking  commissioner.  It  was  also  al- 
leged in  the  answer  that  the  note  sued  on 
was  void  by  reason  of  the  fraud  practiced 
by  the  officers  and  agents  of  the  Central  City 
Deposit  Bank  in  procuring  Its  execution  by 
appellee.  The  answer  was  made  a  counter- 
claim and  cross-petition  against  the  Central 
City  Deposit  Bank  and  the  Banking  Commis- 
sioner, and  by  the  prayer  thereof  the  rescis- 
sion of  the  contract  by  which  appellee  became 
the  purchaser  of  the  stock,  and  cancellation 
of  the  note,  were  asked.  All  affirmative  mat- 
ter of  the  answer,  counterclaim,  and  cross- 
petition  was  controverted  by  appellant's  re- 
ply, and  the  action,  by  agreement  of  the  par- 
ties, transferred  to  the  equity  docket  and 
submitted  to  the  court  upon  an  agreed  state- 
ment of  facts,  which  substantially  shows : 

(1)  That  the  Central  City  Deposit  Bank 
was  Insolvent  and  its  capital  stock  worthless 
when  the  note  sued  on  was  executed  by  ap- 
pellee, and  for  several  years  prior  thereto. 

(2)  That  appellee's  testimony  would  be  to 
the  effect  that  its  insolvency  and  the  worth- 
lessness  of  its  capital  stock  was  unknown  to 
him  and  all  others,  except  the  bank's  presi- 
dent, and  was  so  concealed  then,  and  down  to 
within  a  few  days  of  the  banking  commis- 
sioner's taking  charge  of  the  bank,  by  means 
of  notes  forged  by  Its  president,  purporting 
to  be  of  sufficient  value  to  render  the  bank 
solvent  and  prosperous,  as  to  prevent  detec- 
tion by  expert  examiners  of  the  banking  com- 


mission, notwithstanding  their  repeated  exam- 
inations of  the  bank,  one  or  more  of  which 
was  made  after  execution  by  appellee  of  the' 
note  sued  on. 

(3)  That  appellee  was  Induced  to  purchase, 
the  five  shares  of  capital  stock  of  the  Central 
City  Deposit  Bank  and  execute  his  note  for 
same  upon  the  representations  of  C.  D.  Vin- 
cent, its  cashier,  that  It  was  then,  and  would 
continue  to  be,  In  a  solvent  and  prosperous 
condition,  Its  capital  stock  worth  $1.15  on 
each  dollar  of  par  value  thereof,  and  that 
the  bank  would  legally  pay  large  dividends 
to  the  owners  of  such  stock ;  that  the  repre- 
sentations of  the  cashier,  Vincent,  were  sup- 
ported by  the  following  writing,  signed  by 
the  president  of  the  bank,  which  Vincent 
then  showed  and  delivered  to  appellee,  viz. : 

"The  Central  City  Deposit  Bank  has  just  paid 
a  thirty  per  cent,  stock  dividend  thereby  increas- 
ing our  capital  stock  from  $26,000.00  to  $32,- 
500.00.  We  have  also  been  authorized  a  capital 
of  $40,000.00  consequently  have  $7,500.00  worth 
of  stock  for  sale.  This  stock  our  Mr.  C.  D.  Vin- 
cent will  offer  to  selected  people  at  par,  $100.00 
per  share,  and  since  we  have  a  surplus  fund  of 
$5,000.00,  and  an  undivided  profit  account,  our 
stock  is  worth  more  than  $115.00  book  value 
per  share  at  die  present  time.  I  am  very  re- 
spectfully.'' 

(4)  That  the  foregoing  statements  of  Vin- 
cent and  those  contained  in  the  writing  from 
the  president  were  false,  and  known  to  the 
latter,  if  not  to  Vincent,  to  be  false,  but 
were  believed  and  relied  on  by  appellee,  who 
was  induced  thereby  to  purchase  the  five 
shares  of  capital  stock  and  execute  his  note 
therefor,  which  he  would  not  have  done  but 
for  such  representations. 

(5)  That  appellee,  during  the  few  months 
he  was  a  stockholder  in  the  Central  City  De- 
posit Bank,  was  never  present  at  any  meet- 
ing of  the  directors  or  stockholders  there- 
of; was  never  notified  of  any  such  meeting, 
and  had  no  knowledge  thereof. 

(6)  That  appellee  was,  and  is,  unacquaint- 
ed with  the  signatures  of  any  of  the  per- 
sons whose  names  are  said  to  appear  up- 
on the  forged  notes  held  by  the  Central 
City  Deposit  Bank,  and  that  the  president 
of  the  bank  it  now  serving  a  term  in  the 
state  penitentiary  under  a  voluntary  plea  of 
guilty  to  an  indictment  charging  him  with 
the  forgery  of  one  of  the  notes  found  In  the 
bank  when  taken  charge  of  by  the  banking 
commissioner;  and  there  are  now  pending  in 
the  Muhlenburg  circuit  court  other  Indict- 
ments against  the  president,  charging  him 
with  other  forgeries  made  by  him,  as  pres- 
ident of  the  bank,  for  the  purpose  of  con- 
cealing Its  insolvency. 

By  the  judgment  rendered  the  circuit  court 
rescinded  the  contract  whereby  appellee  had 
become  the  purchaser  of  the  five  shares  of 
bank  stock,  canceled  the  note  which  he  exe- 
cuted therefor,  and  dismissed  the  appel- 
lant's petition  at  his  cost.  Being  dissatisfied 
with  the  judgment,  the  banking  commission- 
er appealed. 

It  is  patent  from  the  foregoing  agreed 
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statement  of  facte  that  the  Central  City  De- 
posit Bank  was  Insolvent  when  it  sold  to 
-appellee  the  stock  for  which  he  gave  it  his 
note;  that  its  insolvency  was  known  to  its 
president,  at  whose  instigation  the  cashier, 
armed  with  the  letter  furnished  by  him,  con- 
taining the  numerous  false  statements  as  to 
the  solvency  of  the  bonk  and  its  prosperous 
condition,  sought  out  and  defrauded  the  ap- 
pellee by  selling  him  the  worthless  stock 
and  procuring  his  note  therefor.  Whether 
the  cashier  had  knowledge  of  the  insolvency 
of  the  bank  or  of  the  falsity  of  the  repre- 
sentations contained  in  the  letter  referred  to, 
and  made  by  him  as  well,  which  Induced  ap- 
pellee to  purchase  the  stock  and  execute  the 
note,  is  not  material.  The  falsity  of  the  rep- 
resentations and  the  circumstances  attend- 
ing the  perpetration  of  the  fraud  demon- 
strate that  it  was  deliberately  planned  by  the 
president  and  executed  through  the  agency  of 
the  cashier. 

It  is  equally  patent  from  the  agreed  facts 
that  appellee  was  wholly  ignorant  of  the  in- 
solvency of  the  bank  at  the  time  of  the  trans- 
action in  question  and  down  to  the  time  of  its 
declared  insolvency  by  the  state  banking  com- 
missioner, February  6,  1915,  seven  months 
after  his  purchase  of  the  stock,  and  one 
month  after  the  maturity  of  his  note,  and 
that  during  this  interval  of  seven  months  no 
sort  of  diligence  upon  his  part,  not  even  the 
greatest  that  could  have  been  exercised  by 
a  person  of  ordinary  prudence  and  capacity, 
would  have  enabled  him  to  discover  the  in- 
solvency of  the  bank,  the  worthlessness  of 
the  stock  he  had  purchased,  or  the  fraud 
that  was  perpetrated  upon  him  in  the  sale 
thereof.  It  does  not  appear  from  the  evi- 
dence furnished  by  the  agreed  facte  that 
during  this  period  of  seven  months,  or  at  any 
time  prior  thereto,  there  existed  in  Central 
City,  Muhlenburg  county,  or  elsewhere,  any 
doubt  as  to  the  integrity  of  the  president  and 
other  officers  of  the  bank,  any  rumor  as  to 
the  insolvency  of  the  bank,  or  even  a  sus- 
picion in  the  mind  of  a  single  individual  that 
it  was  not  a  solvent  and  prosperous  institu- 
tion. Indeed,  with  such  skill  did  its  presi- 
dent, by  the  use  of  forged  notes  or  other  de- 
vices, conceal  the  true  condition  of  the  bank 
that  not  even  repeated  investigations  of  its 
affairs  by  bank  examiners  disclosed  its  in- 
solvency ;  and  it  was  not  until  within  a  day 
or  two  of  February  6,  1915,  that  its  true 
condition  was  discovered  from  the  final  in- 
vestigation then  made  by  the  examiner,  which 
resulted  from  the  accidental  discovery  of 
the  forgeries  by  one  or  more  persons,  whose 
names  had  been  used  in  committing  them. 

It  is  also  to  be  remarked  that  appellee 
never  received  any  dividends  upon  his  stock, 
was  never  a  director  of  the  bank,  and  never 
attended,  or  was  notified  to  attend,  a  meet- 
ing of  its  stockholders.  Nor  does  it  appear 
that  during  the  few  months  of  appellee's  pos- 
session of  the  stock  purchased  by  him  from 
the  bank,  or  that  during  the  bank's  posses- 


(Ky. 

sion  of  the  note  executed  by  him  for  such 
stock  it  Incurred  any  additional  indebtedness 
by  reason  of  its  having  the  note  or  holding 
it  out  as  an  asset  of  the  bank. 

Without  further  discussion  of  the  facts,  it 
is  sufficient  to  say  that  they  seem  to  fully 
entitle  appellee  to  the  relief  granted  him  by 
the  judgment  of  the  lower  court,  as  they 
show  that  his  purchase  of  the  stock  of  the 
bank  and  the  execution  of  his  note  therefor 
were  Induced  by  false  and  fraudulent  repre- 
sentations upon  the  part  of  its  officers,  and, 
at  the  same  time,  fail  to  show  any  want  of 
diligence  on  his  part,  either  in  discovering 
the  fraud  or  in  taking  steps  to  obtain  relief 
therefrom,  when  the  fraud  was  discovered. 
This  being  true,  the  case  comes  clearly  with- 
in the  rule  announced  by  us  in  the  cases  of 
Kentucky  Mutual  Invest  Co.'s  Assignee  v. 
Schaefer,  etc.,  120  Ky.  227,  85  S.  W.  1098,  27 
Ky.  Law  Rep.  657,  and  Reid  v.  Owensboro 
Savings  Bank  &  Trust  Co.,  141  Ky.  444,  132 
8.  W.  1026. 

In  each  of  these  cases  it  was,  in  substance, 
held  that  where  there  has  been  fraud  In  in- 
ducing a  subscription  to  stock,  and  there  has 
been  a  failure  on  the  part  of  the  person  sub- 
scribing for  the  stock  to  exercise  care  to  dis- 
cover the  fraud,  and  the  rights  of  innocent 
parties  will  suffer,  then  he  whose  negligence 
has  caused  the  loss  should  bear  it,  but  where 
the  subscriber  for  stock  is  in  no  fault,  and  is 
himself  the  innocent  victim  of  a  fraud,  which 
he  did  not,  and  could  not,  discover  before  the 
perpetrator  of  the  fraud  failed,  he  will  be  en- 
titled to  relief  against  the  consequences  of 
such  fraud.  In  Ky.  Mutual  Invest.  Co.  v. 
Schaefer,  etc.,  the  purchaser  of  the  capital 
stock  of  the  corporation  was  held  entitled  to 
a  rescission  of  the  contract  of  purchase,  be- 
cause the  contract  was  procured  by  the  fraud 
of  the  corporation's  officers,  When  it  was  in- 
solvent, and  but  "a  few  months"  before  its 
insolvency  was  disclosed  by  an  assignment 
for  the  benefit  of  its  creditors,  and  that  the 
purchaser  had  not  failed  to  exercise  due  care 
to  discover  the  fraud.  In  Reid  v.  Owens- 
boro Savings  Bank  ft  Trust  Co.,  the  rescis- 
sion of  the  purchases  of  stock  was  refused 
because  they  had  been  made  a  sufficient 
length  of  time  before  the  bank  was  placed  in 
the  hands  of  a  receiver  to  afford  the  pur- 
chasers thereof  ample  opportunity  to  Investi- 
gate and  ascertain  the  condition  of  the  bank, 
and  take  such  action  as  would  have  enabled 
them  to  obtain  relief  against  the  fraud  which 
had  been  practiced  by  the  officers  of  the  bank 
in  the  sale  to  them  of  the  stock.  In  distin- 
guishing that  case  from  the  Schaefer  Case 
we,  in  the  opinion,  said: 

"This  case  [Ky.  Mutual  Invest  Co.  v.  Schaef- 
er, etc.],  although  strongly  relied  upon  by  coun- 
sel for  appellants  in  support  of  their  conten- 
tion that  they  should  have  a  rescission,  does  not, 
in  our  opinion,  meet  the  question  here  presented. 
In  that  case  Schaefer  became  a  stockholder  in 
the  Kentucky  corporation  only  a  few  months 
before  it  went  into  liquidation.  It  does  not  ap- 
pear that  he  had  any  time  or  opportunity  to  in- 
quire into  its  affairs  before  it  became  insolvent. 
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or  that  he  derived  any  benefit  from  his  connec- 
tion with  it  He  wag  not  guilty  of  any  laches, 
nor  chargeable  with  lack  of  diligence  in  any  re- 
spect. But,  in  the  case  before  us,  both  of  the 
complaining  stockholders  subscribed  for  a  part 
of  their  stock  in  the  corporation  more  than  two 
years  before  it  went  into  liquidation,  and  Reid 
became  the  owner  of  a  part  of  bis  stock  more 
than  one  year  before  the  bank  became  insolvent. 
During  this  time  they  not  only  had  the  right, 
bat  ample  opportunity,  to  investigate  and  as- 
certain the  condition  of  the  bank  and  take  snch 
action  as  appeared  to  them  to  be  necessary  to 
protect  their  interest,  but  they  were  content  to 
accept  as  true  the  representations  as  to  the  con- 
dition of  the  bank  made  by  its  officers  and  re- 
ceive regularly  large  dividends  on  their  stock. 
It  is  furthermore  entirely  probable  that  persons 
were  influenced  to  give  the  bank  credit  or  put 
their  money  on  deposit  with  it  upon  the  faith 
of  the  knowledge  that  these  shareholders  were 
interested  in  it,  as  it  is  a  matter  of  common 
knowledge  that  corporations  do  obtain  credit 
and  do  get  business  from  friends  and  acquaint- 
ances of  stockholders  on  the  strength  of  their 
connection  with  it.  Nor  should  it  be  overlooked 
that  the  officers  of  corporations  are  elected  by 
the  stockholders,  whose  agents  they  are,  and 
that  these  stockholders  have  the  power  to  re- 
move them  at  pleasure,  while  creditors  and  de- 
positors have  not  the  privilege  of  either  inspec- 
tion or  control.  They  must,  as  a  rule,  act  on 
appearances.  They  generally  take  it  for  grant- 
ed that  the  stockholders  would  not  select  or  re- 
tain men  to  manage  their  corporate  affairs  un- 
less they  were  capable,  honest,  and  prudent. 
They  depend  for  protection,  in  a  measure  at 
least,  not  only  on  the  character  and  standing  of 
the  officers,  but  their  knowledge  of  the  stock- 
holders as  well.  And  so  it  seems  to  us  that 
every  consideration  of  justice  demands  that 
when  it  comes  to  a  question  whether  the  stock- 
holder who  has  been  guilty  of  laches  or  the  in- 
nocent creditor  shall  suffer,  the  stockholder 
should  bear  the  loss.  So  that,  while  fully  ad- 
hering to  the  rule  laid  down  in  the  Schaefer 
Case,  we  are  not  disposed  to  extend  the  doctrine 
therein  announced  so  as  to  enable  tile  stock- 
holders to  have  a  rescission  after  Insolvency 
proceedings  have  been  instituted,  when  he  has 
not  been  diligent  to  protect  his  rights,  and  when 
to  grant  him  such  relief  would  be  prejudicial  to 
creditors.   •  •  •" 

The  analogy  between  the  facts  attending 
the  purchase  by  the  appellee,  Jones,  of  the 
stock  of  the  Central  City  Deposit  Bank,  as 
presented  In  the  Instant  case,  and  those  with 
respect  to  the  purchase  of  the  stock,  shown 
In  Ky.  Mutual  Invest  Oo.  v.  Schaefer,  eta, 
Is  obvious.  As  In  the  case  of  Schaefer, 
Jones,  after  his  purchase  of  the  stock  of  the 
Central  City  Deposit  Bank,  had  neither  time 
nor  opportunity  to  inquire  Into  Its  affairs  or 
discover  Its  condition  before  it  became  In- 
solvent; nor  did  he  derive  any  benefit  In 
the  way  of  dividends,  or  otherwise,  in  con- 
sequence of  his  purchase  of  the  stock;  nor 
was  he  guilty  of  any  laches  or  chargeable 
with  any  lack  of  diligence  In  any  respect 
Hence  he  was  clearly  entitled  to  the  relief 
given  him  by  the  judgment  of  the  circuit 
court. 

While  In  England,  and  some  of  the  states 
of  this  country,  the  courts  seem  to  be  com- 
mitted to  the  doctrine  that  a  stock  subscrip- 
tion cannot  be  repudiated  on  the  ground  of 
fraud  after  the  corporation  has  become  In- 
solvent and  made  an  assignment,  though  the 


fraud  was  not  discovered  before  Insolvency, 
and  there  was  no  laches  in  failing  to  dis- 
cover it  It  is  manifest  that  the  qualification 
given  the  doctrine  in  Ky.  Mutual  Invest  Co. 
v.  Schaefer,  and  Reid  v.  Owensboro  Savings 
Bank  ft  Trust  Co.,  supra,  is  the  rule  of  law 
obtaining  in  this  Jurisdiction,  which  rule 
is  that,  where  a  subscriber  for  stock  is  the 
Innocent  victim  of  the  fraud,  practiced  upon 
him  in  procuring  the  subscription,  he  is  not 
estopped  to  obtain  relief  against  the  fraud 
after  the  lnsolveney  of  the  bank  or  other  cor- 
poration has  been  declared,  provided,  he  de- 
rived no  benefit  from  his  purchase  of  the 
stock  and  did  not  discover,  and  by  the  exer- 
cise of  the  utmost  care  could  not  have  dis- 
covered, the  fraud  before  the  bank  or  corpo- 
ration became  Insolvent  The  above  rule,  as 
shown  by  the  following  cases,  seems  to  have 
been  also  approved  In  several  other  Juris- 
dictions: Oress  v.  Knight,  136  Ga.  60,  68  S. 
B.  834,  81  L.  R.  A.  (N.  S.)  000;  Newton  Nat 
Bank  v.  Bewbegin,  74  Fed.  135,  20  O.  C.  A. 
339,  40  U.  S.  App.  1,  33  Ia  R.  A.  727;  Meho- 
lin  v.  Carlson,  17  Idaho,  742,  107  Pac.  755; 
Chamberlain  v.  Trogden,  148  N.  O.  138,  61 
S.  B.  628, 16  Ann.  Cas.  177;  Fear  v.  Bartlett, 
81  Md.  435,  32  AtL  822,  33  L.  R.  A.  721. 

As  the  application  of  this  rule  to  the  plead- 
ings and  agreed  facts  appearing  in  the  rec- 
ord before  us  establishes  the  correctness  of 
the  conclusions  reached  by  the  circuit  court, 
the  Judgment  is  affirmed. 


COUGBXIN  et  aL  v.  MARK. 
(Court  of  Appeals  of  Kentucky.   Feb.  6,  1917.) 

1.  Highways  «J=>184(8)  —  Use  of  Streets  — 
Frightening  Horse  by  Automobile  — 
Question  fob  Juby. 

In  an  action  for  injuries  received  when  the 
horse  behind  which  plaintiff  rode  was  frightened 
by  an  automobile,  where  there  was  evidence  that 
the  car  was  approaching  the  buggy  from  the 
rear,  making  unusual  and  unnecessary  noises, 
and  the  accident  resulted  from  the  fright  of  the 
horse,  not  otherwise  accounted  for,  whether  the 
car  was  being  negligently  operated  at  the  time, 
from  which  the  accident  proximately  resulted, 
was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  H  473,  473% ;  Dec.  Dig.  <S=»184(3).] 

2.  Highways  «=>184(2)  —  Use  of  Streets  — 
Frightening  Horse  by  Automobile  — 
Sufficiency  of  Evidence. 

Evidence  that  defendants'  driver  was  operat- 
ing the  car  negligently,  so  as  to  make  unusual 
noises  in  close  proximity  to  the  buggy  in  which 
plaintiff  rode,  held  to  sustain  verdict  for  plain- 
tiff. 

■  [Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §§  472,  473%;  Dec.  Dig.  «=»184(2).j 

8.  Trial  «3=»232(8)— Instruction— Conform- 
ity to  Evidence. 
The  instructions  should  have  submitted  as  a 
basis  for  a  recovery  by  plaintiff  only  such  acts 
of  negligence  as.  on  the  proof,  could  have  caus- 
ed the  horse's  fright  since  to  authorize  recov- 
ery it  was  necessary,  not  only  to  prove  negli- 
gence on  defendants'  part  in  the  operation  of  the 
car,  but  to  prove  that  such  negligence  contribut- 
ed proximately  to  cause  the  accident,  and  it 
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was  prejudicial  error  to  submit  as  a  basis  for 
recovery  even  negligent  acts  of  defendants, 
which  were  not  shown  by  the  evidence  to  have 
been  the  proximate  cause  of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |  603;  Dec  Dig.  «=>252(8).] 

4.  Highways  <8=>184(2)  —  Use  or  Streets  — 
Automobile  Accident  —  Pnoor  or  NEGLI- 
GENCE—PbOXIMATE  CAUSE. 

.  In  an  action  for  injuries  received  through 
the  negligent  operation  of  an  automobile,  it  was 
necessary,  to  authorize  recovery,  not  only  to 
prove  defendants'  negligence  in  the  operation  of 
the  car,  but  to  prove  that  such  negligence  con- 
tributed proximately  to  cause  the  accident 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  §§  472,  473%;  Dec  Dig.  «=»184(2).] 

5.  Highways  <g=»184(4)  —  Use  of  Stbeets  — 
Automobile  Accident—  Instruction. 

An  instruction  relating  only  to  the  speed  of 
the  car,  and  directing  a  verdict  for  defendants 
without  regard  to  whether  the  engine  was  emit- 
ting unnecessary  and  unusual  noises,  as  plain- 
tiff offered  evidence  to  show,  was  properly  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  §  474;  Dec.  Dig.  <S=»184(4).] 

6.  Negligence  «=>93(1)  —  Imputation  to 
Passengeb  in  Buggy. 

Negligence  on  the  part  of  the  driver  of  a 
buggy,  contributing  to  the  frightening  of  the 
horse  by  an  automobile,  was  not  imputable  to 
plaintiff,  a  guest  of  the  driver. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  SI  147,  148;  Dec.  Dig.  <8=>93(1).] 

7.  Tbial  «j=»260(1)— Instbuctions— Requests 
—Repetition. 

The  refusal  to  defendants  of  an  instruction, 
after  other  instructions,  which  presented  prac- 
tically the  same  idea,  had  been  given  at  their 
request  was  proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  651;  Dec  Dig.  «=>260(1).] 

Appeal  from  Circuit  Court,  Mason  County. 

Action  by  Mary  A.  Mark  against  M.  F. 
Coughlin  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded  for  further  proceedings. 

Slattery  &  Rees,  of  Maysvllle,  for  appel- 
lants. B.  S.  Grannls  and  F.  H.  McCartney, 
both  of  Flemingsburg,  for  appellee. 

CLARKE,  J.  This  Is  an  appeal  from  a 
judgment  of  the  Mason  circuit  court  award- 
ing to  appellee  $1,000,  against  appellants,  for 
injuries  alleged  to  have  been  received  by 
her,  as  the  result  of  the  negligent  operation 
of  an  automobile  owned  by  appellants  and 
operated  by  one  of  their  servants.  Appellee, 
at  the  time  of  the  accident,  was  traveling 
north  in  a  buggy,  with  Miss  Pearl  Dornln, 
who  owned  the  horse  and  buggy  and  was  do- 
ing the  driving,  toward  Maysvllle,  on  the 
Maysvllle  and  Flemingsburg  turnpike,  into 
which  they  had  just  turned  from  the  Mt. 
Gilead  pike,  which  intersects  the  Maysvllle 
and  Flemingsburg  pike  at  right  angles,  from 
the  east  The  Mt  Gilead  pike  declines  to  the 
point  of  intersection,  while  the  Maysvllle  and 
Flemingsburg  pike  declines  in  either  direction 
from  the  point  of  intersection,  and,  on  ac- 
count of  embankments  near  the  intersection, 
it  is  Impossible  for  persons  approaching  the 


Intersection,  from  either  road,  to  see  persons 
approaching  it  upon  the  other.  Just  as  ap- 
pellee and  Miss  Dornln  turned  to  the  right, 
off  of  the  Mt.  Gilead  pike,  into  the  'Maysvllle 
and  Flemingsburg  pike,  Thornton  Owens, 
driving  for  appellants  an  automobile  owned 
by  them,  was  coming  up  grade  from  Flem- 
ingsburg, on  the  Maysvllle  and  Flemingsburg 
pike,  and  none  of  the  occupants  of  either 
vehicle  saw  the  approach  of  the  other;  the 
buggy  turning  into  the  Maysvllle  and  Flem- 
ingsburg pike  just  ahead  of  the  automobile. 
The  horse  drawing  the  buggy  became  fright- 
ened, and,  at  a  point  between  25  and  40  feet 
from  the  intersection  of  the  two  roads,  sud- 
denly turned  around  to  the  right,  upsetting 
the  buggy  and  throwing  its  occupants  upon 
the  ground,  and  running  back  along  the  Mays- 
vllle pike,  toward  Flemingsburg,  a  short  dis- 
tance. The  driver  of  the  automobile  stopped 
the  car,  got  out,  and  went  back  to  the  horse, 
followed,  almost  immediately,  by  Miss  Dornln. 

The  evidence  as  to  where  the  driver  stop- 
ped the  automobile,  with  reference  to  the 
place  of  the  accident,  is  quite  conflicting,  no 
two  witnesses  agreeing;  but  all  agree  that  it 
was  stopped  on  the  left-hand  side  of  the 
road,  and  there  is  no  evidence  whatever  of  a 
collision.  The  buggy  was  on  the  right-hand 
side  of  the  road  when  It  was  overturned,  and 
the  place  where  the  automobile  stopped,  on 
the  left-hand  side  of  the  road,  is  fixed  by  the 
witnesses  all  the  way  from  the  place  just  op- 
posite where  the  buggy  overturned  to  a  place 
more  than  100  feet  in  the  rear  thereof.  The 
horse  was  being  driven  In  a  trot,  at  a  moder- 
ate rate  of  speed,  while  the  witnesses  for  ap- 
pellee testify  that  the  automobile  was  being 
driven,  as  it  approached  the  Intersection  of 
these  roads,  at  from  20  to  80  miles  an  hour; 
but  the  witnesses  for  appellants  fix  Its  speed 
at  from  8  to  10  miles  an  hour.  Several  of 
appellee's  witnesses  stated  that  the  automo- 
bile was  emitting  loud,  unusual,  and  unnec- 
essary sounds,  similar  to  the  report  of  a  22 
rifle,  which  Is  denied  by  the  witnesses  for  ap- 
pellants. The  driver  of  the  automobile  ad- 
mits that  he  did  not  sound  any  warning  of 
his  approach,  but  states  that  he  was  not  close 
enough  to  the  buggy,  at  the  time  of  the  acci- 
dent, to  render  such  signal  necessary,  while 
witnesses  for  appellee  state  that  the  automo- 
bile was  very  close  to  the  buggy,  one  of  them 
testifying  that  it  was  right  alongside  of  It 
when  It  stopped. 

[1]  At  the  conclusion  of  all  the  evidence, 
appellants  entered  a  motion  for  a  peremptory 
instruction,  which  was  overruled  by  the 
court;  and  that  this  was  error  they  urge 
upon  us  as  a  ground  for  reversal.  Since  there 
was  evidence  to  the  effect  that  the  automobile 
was  approaching  the  buggy  from  the  rear, 
making  unusual  and  unnecessary  noises,  and 
since  the  accident  resulted  from  the  fright  of 
the  horse,  not  otherwise  accounted  for,  it  is 
apparent  that  the  court  did  not  err  in  over- 
ruling the  motion. 


<fc=»For  other  cases  see  same  toplo  and  KBT-NUMBEB  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


OOTJGHLIN  v.  MARK 


605 


Counsel  for  appellants,  however,  argue 
that,  since  there  la  no  positive  evidence  M 
to  Just  what  caused  the  fright  of  the  hone, 
this  case  is  within  the  rale  that,  If  the  evi- 
dence shows  that  the  Injury  may  have  result- 
ed from  two  or  more  causes,  only  one  of  which 
was  due  to  defendant's  negligence,  and  the 
inference  that  it  resulted  from  one  cause  la 
no  stronger  than  the  other,  the  plaintiff  has 
failed  to  make  out  his  case.  This  contention 
Is  upon  the  hypothesis  that,-  since  the  evi- 
dence shows  that  the  horse  was  a  gentle 
one,  accustomed  to  automobiles,  and  had 
never  taken  fright  from  them,  his  fright, 
upon  this  occasion,  may  have  resulted  from 
some  cause  other  than  any  negligence  shown 
In  the  operation  of  the  automobile.  But  this 
case  is  clearly  distinguishable  from  such  cas- 
es by  the  fact  that  the  accident  unquestion- 
ably resulted  from  the  fright  of  the  horse, 
which  Is  accounted  for  in  no  way,  in  the  evi- 
dence, except  by  the  proximity  of  the  auto- 
mobile; and  If,  as  testified  by  some  Of  the 
witnesses,  the  automobile  was  making  un- 
usual and  unnecessary  noises,  which  sounded 
like  the  reports  from  a  rifle,  and  the  horse 
was  not  afraid  of  automobiles,  but  was  fright- 
ened by  gunshots,  as  stated,  then  a  very  rea- 
sonable inference  from  the  evidence,  is  that 
the  horse's  fright  was  occasioned  by  the  neg- 
ligent manner  In  which  the  automobile  was 
being  operated;  and  whether  or  not  It  was 
being  thus  negligently  operated,  at  the  time, 
from  which  the  accident  proximately  re- 
sulted, was  a  question  for  the  Jury,  and  ap- 
pellants were  not  entitled  to  a  peremptory 
Instruction. 

[2]  2.  Since  there  Is  about  as  much  evi- 
dence that,  at  the  time  of  the  accident,  ap- 
pellants' driver  was  operating  the  automo- 
bile thus  negligently  In  close  proximity  to 
the  buggy  in  which  appellee  was  riding,  as 
that  he  was  not  so  operating  it,  It  results,  of 
course,  that  appellants'  second  ground  for  re- 
versal— that  the  verdict  Is  flagrantly  against 
the  evidence — cannot  be  allowed. 

[8, 4]  8.  The  next  ground  urged  for  rever- 
sal is  that  Instruction  No.  1,  given  by  the 
court  on  behalf  of  appellee,  to  which  appel- 
lants objected  and  excepted,  is  erroneous; 
and  this  objection,  we  think,  is  meritorious. 
As  we  have  heretofore  stated,  there  is  no 
evidence  of  a  collision,  and  the  accident  was, 
unquestionably,  the  result  of  the  fright  of 
the  horse,  and  the  Instructions  should  have 
submitted  to  the  jury,  as  a  basis  for  a  re- 
covery by  appellee,  only  such  acts  of  negli- 
gence as,  upon  the  proof,  could  have  caused 
the  animal's  fright,  since,  to  authorize  a  re- 
covery by  appellee,  it  was  necessary,  not  only 
to  prove  negligence  upon  the  part  of  appel- 
lants in  the  operation  of  the  automobile,  but 
to  prove  as  well  that  such  negligence  con- 
tributed proximately  In  causing  the  accident. 
While  the  driver  of  the  automobile  admitted 
that  he  did  not  give  any  warning  of  his 
approach,  even  If  his  failure  to  do  so  was, 
under  the  circumstances,  negligent,  there  is 


no  evidence  whatever  that  such  failure  could 
have,  or  did  contribute,  in  any  way,  to  caus- 
ing the  accident ;  nor  was  there  any  evidence 
that  the  speed  at  which  the  automobile  was 
being  operated  was  the  cause  of  the  accident, 
even  If  excessive,  which  is  extremely  doubt- 
ful, since  the  witnesses  for  appellee,  who 
testified  as  to  the  speed  of  the  automobile, 
were  about  600  feet  down  the  pike,  toward 
Maysvllle,  directly  in  front  of  the  approaching 
vehicle,  and  not  in  a  position  to  judge  its 
speed.  Counsel  for  appellee  in  their  brief 
say: 

"Neither  is  there  any  semblance  of  proof  that 
there  was  anything  else  for  the  horse  to  scare 
at,  except  the  automobile,  or  that  he  would  or 
did  scare  at  anything  except  the  gunfire  so 
closely  imitated  by  the  noise  made  by  the  auto- 
mobile." 

The  automobile  stopped,  at  least  without 
passing  the  place  of  the  accident,  and  there 
is  no  evidence  whatever  that  there  was  any- 
thing In  connection  with  the  speed  at  which 
it  was  approaching,  from  behind,  that  could 
have  frightened  the  animal ;  and  It  was,  of 
course,  prejudicial  error  to  submit,  as  a  basis 
for  a  recovery,  even  negligent  acts  of  appel- 
lants, which  were  not  shown  by  the  evidence 
to  have  been  the  proximate  cause  of  the  acci- 
dent. C,  N.  O.  &  T.  P.  By.  Co.  v.  Zackary, 
106  S.  W.  842,  32  Ky.  Law  Rep.  678;  Hum- 
mer v.  L.  &  N.  R.  R  Co.,  128  Ky.  486,  108  S. 
W.  885,  82  Ky.  Law  Rep.  1316;  Conway  v. 
L.  &  N.  B.  Co.,  135  Ky.  229,  119  S.  W.  206, 
122  S.  W.  136;  Vogt's  Adm'r  v.  Southern  Ry. 
in  Ky.,  161  Ky.  365,  170  S.  W.  975. 

The  only  conduct  of  appellants'  agent,  In 
the  operation  of  the  automobile,  about  which 
there  Is  proof  of  negligence  from  which  ap- 
pellee's injuries  could  proximately  have  re- 
sulted, is  in  operating  the  engine  so  as  to 
make  unusual  and  unnecessary  noises,  and 
upon  this  ground  alone  should  a  recovery 
have  been  authorized.  If  the  jury  believed 
the  fright  of  the  horse  was  caused  by  such 
operation  of  the  automobile,  an  inference 
justifiable  from  appellee's  evidence,  appellee 
was  entitled  to  recover,  but  not  otherwise; 
and  upon  another  trial,  If  the  evidence  is  the 
same,  the  Instruction  should  be  thus'  con- 
fined, for  to  Include  In  the  Instruction  duties 
of  appellants,  for  the  breach  of  which  a  re- 
covery is  authorized,  when  there  is  no  evi- 
dence to  show,  both  that  such  duties  were 
negligently  performed,  and  that  such  negli- 
gence was  a  proximate  cause  of  the  Injury, 
is  unauthorized  and  confusing,  and  offers  an 
opportunity  for  a  finding  upon  conditions  un- 
supported by  the'  evidence. 

Instruction  No.  2,  upon  the  measure  of 
damages,  is  also  objected  to  by  appellants, 
but  there  is  no  merit  in  the  objection;  In 
fact,  the  evidence  warranted  the  Inclusion  of 
loss  of  earning  power  as  an  element  of  dam- 
ages, which  was  excluded. 

[6,6]  Appellants  offered  Instructions  Nos. 
4,  6,  and  6,  given  by  the  court,  and  A,  B  and 
C,  which  were  refused,  and  this  refusal  is 
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urged  as  error.  It  was  not  error  to  refuse 
A  and  0,  since  A  related  only  to  the  speed 
of  the  car,  and  directed  a  verdict  for  appel- 
lants, without  regard  to  whether  the  engine 
was  emitting  unnecessary  and  unusual  noises, 
while  C  presented  contributory  negligence  as 
a  defense,  which  was  not  authorized  under 
the  circumstances  here.  Mrs.  Mark  was  the 
guest  of  Miss  Dornln,  who  was  driving,  and, 
even  had  there  been  contributory  negligence 
upon  the  part  of  Miss  Dornln,  it  could  not 
have  been  Imputed  to  appellee,  CahlU  v. 
Cincinnati,  etc.,  Ry.  Co.,  92  Ky.  345,  18  S.  W. 
2,  13  Ky.  Law  Rep.  714;  Collins'  Errs.  v. 
Standard  Accident  Ins.  Co.,  170  Ky.  27,  185 
S.  W.  112;  Louisville  Ry.  Co.  v.  McCarthy, 
129  Ky.  814,  112  S.  W.  925,  19  I*  R.  A.  (N. 
S.)  230,  130  Am.  St.  Rep.  494;  Paducah 
Traction  Co.  v.  Walker's  Adm'r,  169  Ky.  721, 
185  S.  W.  119.  And  there  Is  no  evidence 
whatever  of  negligence,  of  any  kind,  upon 
the  part  of  appellee. 

[7]  While  it  was  not  error  to  have  refused 
instruction  B,  after  Instructions  3, 4,  and  5  had 
been  given  at  appellants'  request,  which  pre- 
sented practically  the  same  Idea,  we  think  the 
latter  part  of  Instruction  B  more  appropriate- 
ly presents  appellants'  defense  of  nonliability 
for  fright  of  the  horse  caused  by  the  ordinary 
operation  of  the  automobile  In  a  prudent 
manner  than  3,  4,  and  5,  and  upon  another 
trial  the  following  should  be  given  In  lieu 
thereof: 

"If  the  jury  believe,  from  the  evidence,  that 
the  automobile  in  question  was  not  making  un- 
usual and  unnecessary  noises,  at  the  time  and 
place  described  In  the  proof,  but  was  being  op- 
erated in  an  ordinarily  prudent  manner,  and 
that,  notwithstanding  the  automobile  was  being 
operated  in  an  ordinarily  prudent  manner,  the, 
horse  became  frightened  and  upset  the  buggy 
in  which  plaintiff  was  riding,  then  the  jury  will 
find  for  defendants." 

Wherefore  the  judgment  la  reversed,  and 
cause  remanded  for  further  proceedings  con- 
sistent herewith. 


LEE  v.  P1TTMAN. 
(Court  of  Appeals  of  Kentucky.   Feb.  9,  1917.) 

1.  Ejectment  «j=>9(3)— Recovery— Basis. 

Plaintiff  in  ejectment  can  recover  only  on 
the  strength  of  his  own  title. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  §§  18,  20-24,  27;  Dec.  Dig.  <S=»»(3)J 

2.  Adverse    Possession    «=»40  —  Title  to 
Land. 

Continuous  possession  of  land  for  15  years 
adverse  as  to  all  the  world  establishes  the  occu- 
pant's title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  ti  148-183;  Dec.  Dig.  «=> 
40.] 

Appeal  from  Circuit  Court,  Bell  County. 

Suit  by  James  Lee  against  Solomon  Pitt- 
man.  From  a  judgment  for  defendant,  plain- 
tiff appeals.   Judgment  affirmed. 


Jackson  Morris,  of  Pinevllle,  H.  B.  Jones, 
of  Hazard,  and  W.  G.  Colson,  of  Middles- 
boro,  for  appellant.  J.  H.  Jeffries  and  J.  M. 
Gilbert,  both  of  Pinevllle,  for  appellee. 

MILLER,  J.  In  1877,  James  Lee,  the  ap- 
pellant, entered  upon  the  tract  of  land  in 
controversy,  under  a  title  bond  from  David 
Arnett  Having  been  Indicted  In  1885  for 
the  murder  of  Sampson  Miracle,  Lee  fled  the 
country  In  November,  1886,  and  was  not  heard 
from  by  any  of  his  family  or  acquaintances, 
until  his  return  to  Bell  county  in  February, 
1913,  after  an  absence  of  more  than  26  years. 
But  before  leaving  Kentucky,  Lee,  by  bis 
deed  of  November  2,  1885,  conveyed  his  land 
to  David  X.  Lyttle  and  Glllis  Colson,  at- 
torneys, In  payment  of  their  fee  for  services 
In  defending  Lee  for  the  murder  of  Miracle, 
This  deed  was  recorded  August  28,  1886. 
After  Lee's  flight  his  wife  and  their  seven 
children  continued  to  live  upon  the  land  un- 
til Mrs.  Lee's  death  in  November,  1895. 
Shortly  thereafter,  the  Lee  children,  thinking 
their  father  was  dead,  sold  the  farm.  Some 
of  them  conveyed  their  undivided  Interests 
to  SoL  Miracle,  some  to  Green,  and  others  to 
Pittman,  the  appellee,  who  subsequently  ac- 
quired the  interests  of  Miracle  and  Green. 
Pittman  entered  upon  the  land  early  In  1896, 
and  has  continued  to  live  upon  it,  cultivating 
and  improving  it,  ever  since.  On  August  8, 
1913,  James  Lee  filed  this  suit  in  ejectment 
against  Pittman,  claiming  to  be  the  owner 
and  entitled  to  possession  of  the  land  he 
had  sold  to  Lyttle  and  Colson  In  1885,  and 
which  Pittman  had  held  adversely  for  more 
than  17  years.  By  his  petition  Lee  rests  his 
right  to  recover  upon  the  ground  that  he  and 
those  under  whom  he  claimed,  together  with 
those  claiming  under  him,  had  held  the  land 
adversely  to  all  the  world  and  to  a  well-de- 
fined marked  boundary,  for  more  than  20 
years  prior  to  the  entry  of  Pittman.  The 
case  was  tried  to  a  jury;  and,  upon  the  con- 
clusion of  Lee's  proof,  the  circuit  court  di- 
rected the  jury  to  find'  for  the  defendant 
Lee  appeals. 

The  circuit  court  rested  Its  ruling  upon 
three  grounds:  (1)  That  Lee's  title  bond,  re- 
lied upon  for  a  boundary,  did  not  show  a 
well-defined  boundary,  and  there  was  no 
proof  at  all  tending  to  show  there  was  such 
a  boundary;  (2)  that  Lee's  possession  was 
broken  by  his  conveyance  to  Lyttle  and  Col- 
son on  November  2,  1885,  and  bis  adverse 
possession  could  begin  to  run  only  from  that 
date  and  to  the  spring  of  1896,  a  period  of  10 
years  and  a  few  months;  and  (3)  that,  there 
being  no  proof  showing  the  extent  of  the 
possession  of  Mrs.  Lee,  after  her  husband's 
departure,  the  plaintiff  had  failed  to  estab- 
lish any  title  by  adverse  possession. 

[1]  It  is  an  elementary  rule  that  a  plain- 
tiff in  ejectment  can  recover  only  upon  the 
strength  of  his  own  title.  And,  the  burden 
being  upon  Lee  to  make  out  his  case,  he 
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contends  that  after  he  fled,  in  1886,  his  wife 
and  children  held  the  farm  as  his  tenants, 
and  that  after  Pittman's  purchase  from  them 
he  thereby  became  the  sole  tenant  of  plain- 
tiff, and  has  so  held  ever  since.  And  plaintiff 
would  strengthen  this  claim  by  showing  that 
Colson  told  Plttman  that,  so  far  as  he  was 
concerned,  he  was  holding  the  land  for  the 
protection  of  Lee,  although  the  deed  from 
Lee  to  Lyttle  and  Colson  was  absolute  upon 
Its  face.  But  Colson  did  not  claim  to  be  act- 
ing for  Lyttle,  and  the  deed  stands  without 
attack  either  from  the  pleadings  or  the 
proof.  And  -  the  proof  shows  that  the  Lee 
children  claimed  to  be  the  owners  of  the 
land  they  sold;  there  is  no  intimation  that 
they  claimed  to  be  tenants  of  their  father. 
They  thought  he  was  dead,  and  dealt  with 
the  land  as  owners. 

[2]  Furthermore,  the  proof  showing  Pitt- 
man's  continuous  possession,  adverse  to  all 
the  world,  since  early  In  1896,  a  period  of 
more  than  17  years,  is  un controverted.  The 
fact  that  this  possession  had  continued  for  15 
years  established  Pittman's  title.  Whitley 
County  Land  Co.  v.  Powers,  146  Ky.  801,  144 
S.  W.  2;  Blanton  v.  Howard,  148  Ky.  547, 146 
S.  W.  1089;  Martin  v.  Hall,  152  Ky.  685, 153 
&  W.  997;  Mounts  ▼.  Mounts,  165  Ky.  363, 
159  S.  W.  818;  Chenault  v.  Yates,  166  Ky. 
280,  160  S.  W.  925;  Frazler  Ison,  161  Ky. 
383,  170  S.  W.  977;  Milliard  t.  Kapler,  167 
Ky.  208,  180  S.  W.  363. 

It  is  therefore  unnecessary  to  consider  the 
effect  of  the  deed  from  Lee  to  Lyttle  and 
Colson  in  connection  with  Colson's  testimony, 
since  the  Judgment  must  be  affirmed  under 
the  plaintiff's  showing  of  Pittman's  posses- 
sion, which  defeats  any  antecedent  claim 
of  appellant. 

Judgment  affirmed. 


WILLIAMS  et  al.  t.  BOARD  OF  TRUSTEES 
STANTON  COMMON  SCHOOL  DIST. 

(Court  of  Appeals  of  Kentucky.  Feb.  6,  1917.) 

1.  Schools  and  School  Districts  «=>19(1)— 
Payment  or  Tuition  roa  High  School  Pu- 
pils to  Sectarian  College— Constitution. 

An  arrangement,  between  the  board  of  edu- 
cation of  a  county  and  a  sectarian  college,  un- 
der which  the  college,  out  of  the  common  school 
funds,  is  paid  tuition  fees  for  county  high  school 
pupils,  is  a  flagrant  violation  of  Const.  f  189, 
providing  that  no  portion  of  any  fund  or  tax 
now  existing,  or  that  may  hereafter  be  raised  or 
levied  for  educational  purposes,  shall  be  ap- 
propriated to  or  used  by  or  in  aid  of  any  church, 
sectarian,  or  denominational  school. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  fig  16,  34-36;  Dec. 

Dig.  e=>i9(i).] 

2.  Schools  and  School  Districts  «=»19(1)— 
Pbeskbvation  or  Nonseotabian  Charac- 
ter of  Common  Schools— Constitution. 

A  contract,  by  the  trustees  of  a  common 
school  district,  made  with  a  sectarian  education- 
al institution,  whereby  common  school  pupils 
are  taught  In  such  sectarian  institution  without 
charge  in  return  for  the  trustees'  keeping  the 

«=»Fot  other 


buildings  of  the  sectarian  institution  in  repair 
with  public  funds  raised  by  taxation  or  dedicated 
to  common  school  purposes,  is  violative  of 
Const.  {  189,  providing  that  no  portion  of  any 
fund  or  tax  now  existing,  or  that  may  hereafter 
be  raised  or  levied  for  educational  purposes, 
shall  be  appropriated  to  or  used  by,  or  in  aid  of, 
any  church,  sectarian,  or  denominational  school, 
and  of  section  5,  providing  that  no  preference 
shall  ever  be  given  to  any  religious  sect,  society, 
or  denomination,  etc.,  nor  shall  any  man  be  com- 
pelled to  send  his  child  to  any  school  to  which 
he  may  be  conscientiously  opposed,  since  it  is 
not  essential  to  the  invalidity  of  agreements 
between  a  sectarian  school  and  a  common  school 
that  It  be  shown  that  any  part  of  the  common 
school  fund  is  paid  to  the  sectarian  institution. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  |8  16,  34-36;  Dec. 
Dig.  «=>19(1).] 

Appeal  from  Circuit  Court,  Powell  County. 

On  petition  for  rehearing.  Former  opinion 
withdrawn  and  petition  sustained,  and  judg- 
ment reversed  with  directions. 

For  former  opinion,  see  172  Ky.  133,  188 
S.  W.  1058. 

M.  M.  Logan,  Atty.  Gen.,  and  Hays  &  Hays, 
of  Winchester,  for  appellants.  J.  D.  Atkin- 
son, of  Stanton,  and  C.  F.  Spencer,  of  Win- 
chester, for  appellees. 

CARROLL,  J.  The  Important  questions 
presented  by  this  record  for  decision  concent 
the  school  relations  that  may  lawfully  exist 
between  the  common  school  and  the  sec- 
tarian school,  and  the  meaning  of  the  con- 
stitutional provision  that  no  part  of  the  com- 
mon school  fund  shall  ever  be  used  in  aid 
of  or  for  the  use  or  benefit  of  a  sectarian  or 
denominational  school. 

The  case  comes  up  in  this  way:  In  Jan- 
uary, 1915,  the  appellants,  who  will  be  called 
plaintiffs,  and  who  are  citizens  and  resident 
taxpayers  in  the  Stanton  graded  common 
school  district  in  Powell  county,  brought 
suit  against  the  board  of  trustees  of  the  Stan- 
ton graded  common  school  district  and  the 
Board  of  Church  Extension  of  the  United 
Presbyterian  Church  of  North  America,  J.  C. 
Hanley,  Elsie  McDiU,  and  Ida  Paisley.  The 
petition  as  amended  averred,  in  substance, 
that  the  Board  of  Church  Extension  of  the 
United  Presbyterian  Church  of  North  Ameri- 
ca was  a  corporation,  of  which  the  defendant 
J.  C.  Hanley  was  president;  that  the  Stan- 
ton graded  school  is  a  part  of  the  common 
school  system  of  the  state,  organized  under 
the  general  school  laws  of  the  state;  that  the 
Board  of  Church  Extension,  as  it  will  for 
brevity  be  called,  was  organized  for  the 
purpose  of  teaching  and  spreading  the  eccle- 
siastical polity  of  the  Presbyterian  Church; 
that  it  had  acquired  a  school  grounds  sit- 
uated within  the  graded  common  school  dis- 
trict, and  had,  about  1908,  erected  thereon 
a  school  building  or  college  for  the  purpose 
of  teaching  school,  wherein  It  taught  the 
tenets  of  its  creed,  mode  of  worship,  and 
ecclesiastical  polity;  that  Hanley  was  and 
had  been  the  president  of  the  school,  direct- 
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ing  Its  operations,  and  had  under  his  control 
five  or  six  teachers  selected  and  employed 
by  the  Board  of  Church  Extension  all  of 
whom  are  teaching,  hare  been  teaching,  and 
will  continue  to  teach,  the  common  school 
branches  of  learning  and  other  liberal  edu- 
cation and  the  religious  tenets  and  dogmas 
of  the  Presbyterian  church ;  that  the  trustees 
of  the  Stanton  graded  school  and  the  Board 
of  Church  Extension,  through  its  president, 
and  the  defendants  Elsie  McDlll  and  Ida 
Paisley,  teachers  In  that  school,  had  wrong- 
fully and  unlawfully  entered  into  a  contract, 
by  the  terms  of  which  the  trustees  of  the 
graded  school  leased  the  grounds  and  school 
building  of  the  Board  of  Church  Extension 
situated  in  the  graded  school  district  for 
the  year  ending  June,  1915,  for  the  purpose 
of  having  conducted  therein  the  graded  com- 
mon school  of  the  district  under  and  in  ac- 
cordance with  the  laws  of  the  state  of  Ken- 
tucky; that  the  trustees  entered  into  a  con- 
tract with  Elsie  McDlll  and  Ida  Paisley  by 
which  they  were  employed  to  teach  the 
graded  common  school  In  the  district  for  the 
year  ending  in  June,  1915,  and  agreed  to  pay 
them  as  teachers  of  the  graded  school,  and 
also  pay  the  Board  of  Church  Extension  for 
the  use  of  Its  college  building  and  grounds 
out  of  public  money  belonging  to  the  graded 
common  school  district  for  the  school  year; 
that  the  trustees  of  the  graded  school  fail- 
ed and  refused  to  maintain  a  graded  common 
school  In  accordance  with  the  law;  that 
they  have  employed  only  two  of  the  six 
teachers  employed  to  teach  in  the  graded 
school;  that  they  hare  no  control  over  four 
or  five  of  the  teachers  engaged  in  teaching 
in  the  sch'ool;  that  the  school,  its  buildings 
and  grounds,  are  under  the  control  of  the 
Board  of  Church  Extension  through  Presi- 
dent Hanley ;  that,  In  fact,  all  of  the  money 
arising  from  taxation  for  the  benefit  of  the 
graded  school  and  set  apart  by  law  for  its 
maintenance  was  being  diverted  from  its 
public  use  and  used  in  the  maintenance  and 
aid  of  the  sectarian  school  belonging  to  the 
Board  of  Church  Extension;  that  for  three 
or  four  years  prior  to  1915  the  graded  school 
had  been  conducted  in  all  respects  as  herein- 
before set  out  under  agreements  and  arrange- 
ments made  and  entered  into  between  the 
trustees  of  the  graded  school  and  the  Board 
of  Church  Extension. 

The  prayer  of  the  petition  was  that  the 
board  of  trustees  of  the  graded  school  be  per- 
petually enjoined  from  using  any  of  the 
public  funds  belonging  to  the  district  for  the 
maintenance  of  or  In  aid  of  the  school  owned 
by  the  Board  of  Church  Extension.  That 
they  be  compelled  to  maintain  and  cause  to 
be  conducted  under  and  In  accordance  with 
the  laws  of  the  state  a  graded  common  school 
in  the  district,  and  be  enjoined  from  entering 
into  any  contracts,  agreements,  or  under- 
standings with  the  Board  of  Church  Exten- 
sion, or  the  president  of  its  school,  located 
at  Stanton  and  for  all  proper  relief. 


The  defendants  Joined  In  •  an  answer  in 
which  every  material  averment  of  the  peti- 
tion was  specifically  denied,  but  in  an 
amended  answer  the  trustees  of  the  graded 
school  admitted  that  they  did,  in  September, 
1914,  enter  into  a  lease  contract  with  the 
Stanton  College — the  school  conducted  by  the 
Board  of  Church  Extension — for  the  use  of 
its  building  and  grounds,  consisting  of  about 
ten  acres,  for  one  year,  the  same  to  be  used 
for  school  purposes  only,  and  in  considera- 
tion therefor  agreed  to  keep  up  the  repairs 
and  incidental  expenses  attached  to  the  build- 
ings and  grounds;  that  they  also  entered  into 
a  contract  with  the  defendants  Elsie  McDlll 
and  Ida  Paisley  to  teach  the  Stanton  graded 
school  for  the  school  year  ending  June,  1915. 

Filed  with  answer  Is  a  copy  of  the  contract 
made  between  Stanton  College,  by  Hanley, 
its  president,  of  the  one  part,  and  the  board 
of  trustees  of  the  graded  school,  by  their 
chairman  and  secretary,  of  the  other  part. 
This  contract,  which  was  entered  into  on 
December  5,  1914,  stipulates  that  in  consid- 
eration of  the  board  of  trustees  keeping  up 
the  repairs  and  incidental  expenses  attached 
to  the  buildings'  and  grounds,  the  Stanton 
College  had  leased  to  the  board  of  trustees 
the  buildings  and  grounds,  consisting  of 
about  ten  acres,  for  a  period  of  one  year. 

There  is  also  filed  with  the  answer  a  copy 
of  the  contract  entered  into  between  the 
trustees  of  the  graded  school  and  Elsie  Mc- 
Dlll and  Ida  Paisley  as  teachers  in  said 
school.  This  contract  reads  as  follows: 

"This  article  of  agreement  made  and  entered 
into  this  the  5th  day  of  September,  1914 :  Wit- 

nessetb:  That    of    holding   

which  authorizes  to  teach  In  the  common 

schools  of  Powell  county,  Kentucky,  has  con- 
tracted with  the  board  of  trustees  erf  the  Stan- 
ton graded  school,  of  Stanton,  Kentucky,  to 
teach  the  white  graded  school  in  said  district 

for  the  term  of  months,  beginning  on  the 

  day  of  September,  1914,  in  accordance 

with  the  school  laws  of  the  state  of  Kentucky, 
and  the  rules  and  regulations  prescribed  by  the 
state  board  of  education  of  said  state,  and  the 
rules  and  regulations  prescribed  by  said  board 
of  trustees  and  county  superintendent,  in  pur- 
suance to  said  laws,  for  the  period  of  for 

the  sum  of  $-  ,  this  being  $ — - —  per  month. 

The  said  teachers  hereby  hold  themselves  sub- 
ject to  the  legal  supervision  of  the  said  board  of 
trustees  of  said  graded  school,  and  the  county 
and  state  superintendents,  and  to  the  visita- 
tions of  the  county,  state  and  graded  school  rep- 
resentatives. The  graded  school  board  of  trus- 
tees reserving  the  right  to  dismiss  said  teachers 
at  any  time  whatever,  for  any  of  the  causes 
specified  in  the  school  laws  of  the  state." 

This  contract  with  the  blanks  shown  in  It 
was  signed  by  the  chairman  of  the  board  of 
trustees  of  the  graded  school  and  Elsie  Mc- 
Dlll and  Ida  Paisley. 

A  reply,  which  controverted  the  averments 
of  the  answer,  completed  the  pleadings. 

After  the  pleadings  had  been  made  up, 
evidence  in  behalf  of  the  respective  parties 
was  taken,  and  upon  the  submission  of  the 
case,  there  was  a  judgment  dismissing  the 
petition,  followed  by  this  appeal. 

In  order  that  there  may  be  a  clear  under- 
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standing  of  the  case,  we  will  set  out  at  more 
than  ordinary  length  the  substantial  facts 
the  evidence  conduces  to  establish. ' 

James  Williams,  one  of  the  plaintiffs,  tes- 
tified that  the  Stanton  graded  common  school 
was  taught  in  the  school  building  owned  by 
the  Board  of  Church  extension,  and  that 
although  he  was  a  resident  of  the  graded 
school  district,  he  did  not  send  his  children 
to  the  graded  school  during  the  school  year 
of  1914-15  because  he  was  conscientiously 
opposed  to  the  doctrines  taught  by  the  Pres- 
byterian church. 

Ida  Paisley,  one  of  the  teachers,  said  that 
her  residence  was  in  Ohio.  That  she  saw 
an  advertisement  in  a  paper  called  The 
Presbyterian  signed  by  J.  C.  Hanley,  presi- 
dent of  Stanton  College,  and  In  response  to 
this  advertisement  made  application  for  a 
position  as  teacher;  that  she  had  no  ac- 
quaintance with  and  had  never  heard  of 
any  of  the  board  of  trustees  of  the  graded 
school  before  she  came  to  Stanton  from  her 
home  in  Ohio,  following  arrangements  made 
between  herself  and  J.  C.  Hanley.  Putting 
her  testimony  in  narrative  form,  she  said: 

"When  I  arrived  at  Stanton  I  accepted  a  posi- 
tion under  the  Stanton  school  board.  I  knew 
that  I  was  going  to  teach  the  sixth  and  seventh 
grades  in  the  Stanton  graded  school  when  I 
came.  Mr.  Hanley  wrote  me  and  told  me  that 
I  might  probably  have  the  sixth  and  seventh 
grades.  Mr.  Hanley  wrote  to  me  to  come.  He 
said  the  salary  would  be  probably  $50  a  month. 
I  have  no  contract  with  Mr.  Hanley.  Before 
the  school  began  I  entered  into  a  contract  with 
Mr.  B,  C.  Hall,  chairman  of  the  board  of  trus- 
tees, but  the  contract  does  not  show  the  time 
the  school  would  begin  or  end  or  the  amount  I 
would  receive  per  month.  I  was  paid  $67.50  per 
month  by  the  board.  At  the  time  I  signed  the 
contract  I  was  at  Mr.  Hanley'g  and  it  was 
handed  to  me  by  him.  I  have  never  met  with 
the  board  of  trustees  of  the  graded  school  at 
any  time  since  I  have  been  here  [her  deposi- 
tion was  taken  in  May,  1915].  There  are  eight 
teachers  in  the  college.  All  but  two  of  them  are 
United  Presbyterians;  one  of  those  two  is  a 
Presbyterian." 

Miss  McDill,  whose  deposition  was' taken 
In  May,  1915,  testified  that  she  was  a  res- 
ident of  the  state  of  Ohio,  and  was  entering 
on  her  third  year  as  teacher  at  Stanton; 
that  when  she  first  came  to  Stanton  to 
teach  she  applied  to  Mr.  Hanley,  but  was 
later  employed  by  the  graded  school  board; 
that  she  was  in  Mr.  Hanley's  house  when  the 
contract  with  the  Stanton  graded  school  board 
was  brought  to  her  by  Mr.  Hanley;  that  no 
one  of  the  board  had  ever  said  anything  to 
her  about  teaching,  nor  did  she  ever  go  be- 
fore the  board  to  make  a  contract  with 
them;  that  the  only  contract  she  had  was 
the  contract  a  copy  of  which  was  filed  with 
the  answer,  which  did  not  specify  when  the 
school  would  begin  or  bow  many  months  it 
would  run  or  when  it  would  end  or  what 
she  would  receive  as  compensation;  that  she 
did  not  get  any  information  from  the  trustees 
of  the  school  concerning  the  amount  she 
would  receive  for  her  services;  that  Mr. 
Hanley  told  her  the  grade  she  would  teach 


and  the  length  of  time  and  also  the  salary 
that  she  would  receive ;  that  in  the  preceding 
eight  months  only  one  of  the  trustees  visited 
the  school,  and  he  made  only  one  visit;  that 
there  were  students  attending  the  Stanton 
College  who  belonged  to  other  churches  than 
the  Presbyterian,  and  that  children  who 
were  members  of  other  churches  did  not  at- 
tend service  or  Sunday  school  at  their 
churches,  but  attended  the  United  Presby- 
terian preaching  and  Sunday  school;  that 
she  was  paid  for  her  services  as  teacher  by 
the  check  of  the  county  superintendent  of 
schools.  She  further  said  that  she  filed 
a  written  application  with  the  graded  school 
board  for  the  position  of  teacher  during  the 
term  beginning  September,  1914,  and  under- 
stood that  the  information  she  received  from 
Mr.  Hanley  concerning  her  salary  bad  come 
to  him  from  the  school  board ;  that  she  never 
Interfered  with  the  desire  of  the  students  to 
attend  any  church  they  wished,  and  that  oc- 
casionally some  of  the  pupils  of  the  Stanton 
College  attended  the  Christian  Church;  that 
there' was  no  particular  form  of  religion  or 
mode  of  worship  taught  in  the  Stanton  grad- 
ed school  or  in  Stanton  College  so  far  as  she 
knew;  that  she  never  knew  of  any  of  the 
pupils  boarding  at  the.  dormitory  of  the 
Stanton  College  voluntarily  going  to  the 
Christian  church.  She  said  she  exercised 
her  influence  with  the  children  and  the  peo- 
ple generally  who  were  not  connected  with 
the  Christian  Church  to  attend  the  United 
Presbyterian  Sunday  School  and  Church, 
and  that  all  the  faculty  of  the  Stanton  Col- 
lege were  Presbyterians;  that  when  there 
were  no  services  at  the  Presbyterian  Church 
the  teachers  and  pupils  from  the  dormitory 
went  to  the  Christian  Church.  She  was 
asked  and  answered  these  questions: 

"Q.  Isn't  it  a  fact  that  on  certain  Sunday 
nights  the  United  Presbyterians  go  to  the  Chris- 
tian Church  to  the  meeting  of  the  Endeavor  So- 
ciety, and  after  the  society  is  over,  get  up  in  a 
body  and  leave  the  house  when  preaching  is  to 
be  there?  A.  It  is  very  true  that  they  have 
left  after  the  Endeavor  meeting  to  return  to  the 
United  Presbyterian  service." 

J.  D.  Atkinson  said  that  he  was  a  member 
of  the  board  of  trustees  of  the  graded  school 
and  secretary  of  the  board;  that  the  board 
elected  its  teachers,  Misses  McDill  and  Pais- 
ley, for  the  year  ending  June,  1915;  that  he 
visited  the  graded  school  and  each  room 
therein  and  kept  in  touch  with  the  teachers, 
Misses  McDill  and  Paisley.  He  said  that 
when  the  question  of  employing  teachers  for 
the  school  year  1914-15  came  up  the  board 
discussed  the  matter,  and,  as  they  knew  Miss 
McDill,  who  had  taught  the  year  before,  and 
her  work  had  been  satisfactory,  they  employ- 
ed her,  and  asked  Mr.  Hanley  to  get  them  a 
teacher  In  the  place  of  a  Miss  Kable  who  had 
taught  the  year  before;  that  he  drew  the 
contract  filed  with  the  answer,  but  was  not 
present  when  it  was  signed  by  either  Miss 
McDill  or  Miss  Paisley,  and  they  told  him 
afterwards  that  they  had  signed  the  con- 
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tract;  that  the  contract  did  not  specify  the 
salary  because  the  board  did  not  know  what 
the  available  funds  would  be ;  that  the  grad- 
ed school  received  from  public  sources  some- 
thing over  $1,400  annually. 

J.  O.  Hanley  said  that  he  was  a  minister 
of  the  gospel,  and  had  been  president  of  the 
Stanton  College  for  five  years;  that  the 
building  cost  between  $15,000  and  $20,000, 
not  including  furnishings  and  equipment,  and 
was  a  building  well  adapted  to  school  pur- 
poses. He  said  he  had  no  official  connection 
with  the  Stanton  graded  school  and  received 
no  part  of  the  school  fund ;  that  he  had  an 
arrangement  with  the  county  board  of  educa- 
tion by  which  Stanton  College  took  care  of 
pupils  who  came  from  the  rural  districts  to 
take  the  high  school  course;  that  there  had 
never  been  any  religious  doctrines  or  particu- 
lar modes  of  worship  taught  in  the  college; 
that  Stanton  College  did  not  receive  anything 
from  the  common  school  fund ;  that  Stanton 
College  employed  seven  teachers,  and  that 
some  of  the  teachers  of  Stanton  College  gave 
a  good  deal  of  their  time  to  teaching  the 
graded  school  children ;  that  there  were  post- 
ed in  the  dormitory  of  Stanton  College  rules, 
one  of  which  read : 

"Church  and  Sabbath  school  attendance  will 
be  required  of  all  students.  Church  and  Sab- 
bath school  at  the  U.  P.  Church  will  be  required 
services.  Students  will  be  assigned  a  section  of 
the  house  in  which  to  git  and  will  be  expected 
to  occupy  that  place." 

Miss  Bohannon,  superintendent  of  common 
schools  of  Powell  county,  was  asked  and  an- 
swered these  questions: 

"Q.  Has  Powell  county  under  the  recent  laws 
governing  the  state  established  a  high  school 
tor  the  county?  A.  Yes;  we  have  a  county  high 
school;  but  we  have  no  high  school  building, 
and  have  no  teachers  employed  to  teach  said 
school.  Q.  How  do  you  have  a  county  high 
school  without  a  building  or  the  employment  of 
teachers?  A.  We  have  an  arrangement  with 
the  Stanton  College  whereby  the  county  board 
of  education  pays  it  $2  per  month  per  pupil, 
and  the  Stanton  graded  school  has  a  contract 
with  it  whereby  the  school  may  be  taught  in  the 
Stanton  College  building.  Q.  What  has  been 
the  expense  to  the  county  of  Powell  for  the 
present  year's  high  school  as  conducted  by  the 
county  board  of  education?  A.  Fifty-four  dol- 
lars, I  think.  Q.  Does  the  high  school  depart- 
ment of  Stanton  College  teach  all  students  in 
the  branches  required  to  be  taught  in  the  coun- 1 
ty  high  school?  A.  Yes,  sir.  Q.  Was  there 
any  religious  doctrine  or  mode  of  worship 
taught  in  the  high  school  department  or  in  any 
other  department  of  the  Stanton  College?  A. 
No,  sir." 

She  further  said  that  Miss  Thompson,  al- 
though not  employed  or  paid  as  a  common  or 
graded  school-teacher,  taught  In  the  graded 
school,  and  that  Miss  Thompson  was  one  of 
the  teachers  of  Stanton  College.  She  further 
said  that  the  county  board  of  education  had 
an  arrangement  with  the  Stanton  graded 
school  by  which  common  school  pupils  all 
over  the  county  who  were  entitled  to  do  so 
could  enter  for  $2  a  month  per  pupil  the  high 
school  conducted  by  Stanton  College. 

John  Williams,  one  of  the  trustees  of  the 


(Ky. 

Stanton  graded  school,  said  that  he  supposed 
Mr.  Hanley  was  at  the  head  of  the  school. 
He  was  asked  and  answered  these  questions : 
"Q.  How  did  you  let  Prof.  Hanley  and  the 
other  five  or  six  teachers  out  there  teach  the 
children  of  the  Stanton  graded  school?  A.  If 
he  wanted  to  employ  teachers  to  teach  the  chil- 
dren in  the  different  classes,  I  don't  know  that 
we  had  any  objection.  Q.  The  fact  was  the  ar- 
rangement you  made  out  there  was  to  further 
the  cause  of  that  school  out  there  and  have  your 
school  taught  in  what  you  thought  was  the  best 
way?  A.  Yes,  sir.  Q.  Mr.  Hanley  was  really 
the  head  of  the  school?  A.  I  considered  him 
so.  Q.  Didn't  he  recommend  all  the  teachers  or 
employ  all  that  were  employed?  A.  I  don't 
know  whether  he  employed  all.  He  employed 
two  of  them.  Q.  How  many  years  has  the 
graded  school  been  conducted  out  at  the  col- 
lege? A.  Four  or  five  years.  Q.  You  knew 
that  the  children  here  in  the  district  were  mixed 
through  the  school  and  under  all  the  teachers? 
A.  That  was  my  understanding— according  to 
their  grades." 

R.  O.  Hall,  one  of  the  trustees,  said  he  had 
been  a  trustee  of  the  graded  school  for  ten 
years;  that  he  had  never  met  Miss  Paisley, 
but  had  known  Miss  McDlll  for  some  time; 
that  the  school  was  practically  In  charge  of 
Prof.  Hanley.  He  said  be  bad  heard  some 
complaint  on  account  of  the  connection  of  the 
graded  school  with  the  Presbyterian  school; 
that  teachers  employed  by  Stanton  College 
taught  in  the  graded  school,  but  they  were 
not  paid  for  teaching  out  of  the  school  fund. 

Charles  M.  Crowe,  who  for  seven  years 
had  been  a  pupil  In  the  Stanton  graded  school 
and  afterwards  was  graduated  from  the  high 
school  conducted  by  Stanton  College,  testified 
as  follows : 

"Q.  The  Stanton  College  and  the  Stanton 
common  graded  school  are  merged,  and  both 
were  taught  for  this  school  year  in  the  Stanton 
College  building,  were  they  not?  A.  They  were 
taught  in  the  Stanton  College  building;  wheth- 
er or  not  they  were  merged,  I  do  not  know.  Q. 
You  have  stated  you  got  your  diploma  from 
the  Stanton  College  this  year.  Now  please  give 
us  the  definition  or  meaning  of  the  word  'merg- 
ed.' A.  What  I  took  as  definition  of  'merged' 
was  run  in  one  body  and  in  co-operation  with 
one  another.  Q.  Who  was  the  president  of  the 
whole  school,  Stanton  graded  school  and  high 
school  both?  A.  I  don't  know.  Q.  Wasn't  J. 
C.  Hanley  president  and  presided  over  and  had 
control  of  both  schools?  A.  I  do  not  know.  I 
suppose  he  presides  over  them.  Q.  Who  else 
besides  Hanley,  if  anybody,  assumed  to  have  the 
management  and  control  of  both  schools?  A. 
No  one  that  I  know  of." 

Dr.  Johnson,  one  of  the  trustees  of  the 
graded  school,  said  that  the  pupils  in  the 
graded  school  were  given  the  privilege  of 
attending  the  school  taught  by  Stanton  Col- 
lege teachers,  and  he  named  several  of  the 
Stanton  College  teachers  who  taught  graded 
school  pupils.  He  said  they  had  Instructed 
the  graded  school  teachers  to  accept  the  ar- 
rangement with  Stanton  College  by  which  the 
pupils  could  have  free  teaching  from  the 
Stanton  College  teachers;  that  he  understood 
they  were  getting  a  lot  of  free  teaching  out 
there,  but  did  not  know  wbo  was  paying  for 
it;  that  Dr.  Hanley  said  he  would  allow  the 
graded  school  pupils  in  grades  under  the 
grades  taught  by  the  two  graded  school 


191  SOUTHWESTERN  REPORTER 


Digitized  by  Google 


teachers  to  attend  his  school  without  cost 
to  the  board.  There  Is  also  Incorporated  In 
the  evidence  of  this  witness,  who  said  he  was 
a  member  of  the  graded  school  board  In  1912, 
a  .resolution  of  the  board  directing  the  pay- 
ment to  Mr.  Hanley  of  $164  for  high  school 
pupils  for  the  year  ending  in  1912.  There  was 
another  resolution,  directing  the  payment  of 
$783.60.  He  said  he  knew  that  was  not  a  le- 
gal arrangement  ■  It  further  appears  In  his 
evidence  that  in  1913  there  was  paid  for 
tuition  of  high  school  pupils  $280;  that  to 
cure  the  Illegality  of  the  arrangement  be- 
tween Stanton  College  and  the  graded  school 
that  existed  In  1912-13  the  present  arrange- 
ment was  made. 

Miss  Bertha  Carver  said  she  was  a  teacher 
In  Stanton  College,  employed  by  Prof.  Han- 
ley, and  had  charge  of  the  primary  depart- 
ment; that  a  majority  of  the  children  In 
her  department  were  children  coming  from 
the  Stanton  graded  school.  She  further  said 
that  she  had  the  first  and  second  grades 
in  Stanton  College,  and  that  Miss  Thompson 
had  the  third  and.  fourth;  that  the  children 
in  these  grades  came  mostly  from  the  graded 
school  district;  that  she  was  paid  for  her 
services  by  Mr.  Hanley;  that  all  the  other 
teachers  In  the  college  building  taught  chil- 
dren coming  from  the  graded  school  dis- 
trict; that  all  the  children  attending  the 
college  as  well  as  the  graded  school  were 
graded,  and  the  teachers  In  the  building,  in- 
cluding the  Stanton  College  teachers,  seven 
or  eight  in  number,  all  had  children  that 
came  from  the  Stanton  school  district;  that 
Dr.  Hanley  would  announce  that  any  of  the 
pupils  of  the  graded  schools  who  wished  to 
attend  the  grades  In  the  college  could  do  so, 
but  It  was  not  compulsory. 

This  evidence  shows  without  contradiction: 

(a)  That  Stanton  College  Is  a  purely  sec- 
tarian Institution,  under  the  sole  control 
and  management  of  the  Presbyterian  Church. 

(b)  That  In  addition  to  the  grounds,  It  owns 
a  large  and  well-equipped  school  building, 
and  employs  some  seven  teachers,  all  of 
whom  are  under  the  control  and  authority 
of  J.  C.  Hanley,  a  Presbyterian  minister  and 
educator  in  charge  Of  the  institution,  (c) 
That  the  graded  school  has  no  school  build- 
ing, and  under  Its  contract  with  Stanton 
College  the  graded  school  pupils,  together 
with  the  two  graded  school  teachers,  occupy 
two  rooms  of  the  college  building,  (d)  That 
these  two  teachers  teach  only  the  sixth,  sev- 
enth, and  eighth  grades,  the  other  grades 
being  taught  by  Stanton  College  teachers, 
(e)  That  all  graded  school  children  have  the 
privilege  of  attending  Stanton  College  and 
being  taught  by  the  college  teachers,  (f) 
That  county  high  school  pupils  attend  Stan- 
ton College  through  some  arrangement  made 
between  the  graded  school,  the  county  board 
of  education,  and  Stanton  College,  through 
which  Stanton  College  received  a  tuition 
fee  for  high  school  pupils  from  the  board  of 
education  out  of  the  public  school  fund,  (g) 
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That  the  graded  school  trustees  propose  to 
continue  the  existing  arrangement  with  the 
Stanton  College,  as  they  regard  It  as  bene- 
ficial to  the  graded  school  pupils,  and  for 
the  best  interest  of  the  graded  school,  (h) 
That  the  arrangement  between  the  graded 
school  and  Stanton  College  is  satisfactory  to 
a  large  majority  of  the  patrons  of  the  school, 
but  that  some  of  the  patrons  who  are  not 
Presbyterians  object  to  the  graded  school  be- 
ing conducted  in  connection  with,  and  under 
the  control  of  the  president  of,  Stanton  Col- 
lege. (1)  That  previous  to  1916  several  hun- 
dred dollars  from  the  common  school  fund  was 
paid  to  Stanton  College  under  a  contract  ex- 
isting between  the  graded  school  and  Stanton 
College,  and  to  avoid  this  open  violation 
of  the  Constitution  and  laws  of  the  state  the 
scheme  In  force  when  this  suit  was  brought 
was  adopted,  (j)  That  the  pupils  attending 
Stanton  College  were  taught  in  other  rooms 
of  the  college  building  not  occupied  by  the 
graded  school  pupils,  (k)  That,  excepting 
what  was  paid  for  repairs  and  expenses  In 
taking  care  of  building  and  grounds,  neither 
Hanley,  Stanton  College,  nor  the  college 
teachers  received  any  part  of  the  graded, 
school  fund.  (I)  That  the  rules  and  regu- 
lations for  the  government  of  Stanton  Col- 
lege, among  other  things,  provide  that: 

'•Church  and  Sabbath  school  attendance  will 
be  required  of  all  students.  Church  and  Sab- 
bath school  at  the  United  Presbyterian  Church 
will  be  required  services.  Students  will  be  as- 
signed a  section  of  the  house  in  which  to  sit 
and  will  be  expected  to  occupy  that  place." 

(m)  The  evidence  further  conduces  to  show 
that  the  teachers  and  pupils  of  the  graded 
school  conducted  In  the  college  building  are 
really  as  much  under  the  control  of  Mr.  Han- 
ley as  the  teachers  and  pupils  of  Stanton  Col- 
lege, (n)  That  the  graded  common  school 
trustees  have  virtually  surrendered  to  Mr. 
Hanley  all  control  over  the  conduct  and  man- 
agement of  the  graded  school ;  (o)  that  the 
two  graded  school-teachers,  although  nom- 
inally contracted  with  by  the  graded  school 
trustees  and  paid  out  of  the  common  school 
fund,  were  really  selected  by  Mr.  Hanley. 

What  amount  of  the  common  school  funds 
received  by  the  graded  school  is  paid  out 
under  the  contract  between  the  graded  school 
and  Stanton  College  in  keeping  up  the  re- 
pairs and  incidental  expenses  attached  to 
the  building  and  grounds  is  not  disclosed  by 
the  evidence,  but  it  is  a  fair  assumption  that 
these  repairs  and  expenses  require  quite  a 
considerable  expenditure.  It  may  further  be 
assumed  that  the  arrangement  is  entirely 
satisfactory  to  the  Board  of  Church  exten- 
sion and  Mr.  Hanley. 

The  evidence  discloses,  and  we  may  freely 
admit,  that  Mr.  Henley  is  a  fine  type  of 
Christian  gentleman,  and  an  educator  of 
ability  and  experience,  and  that  graded 
school  children  have  many  educational  ad- 
vantages under  the  arrangement  with  Stan- 
ton College  that  they  would  not  enjoy  if  the 
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graded  school  were  conducted  Independent 
of  the  college. 

Let  us  now  apply  to  the  facts  and  our  con- 
clusions thereon  the  law  that  Is  applicable 
as  we  understand  It,  with  a  view  of  deter- 
mining whether  the  arrangement  between 
Stanton  College  and  the  graded  school  Is  au- 
thorized by  or  In  violation  of  the  Constitu- 
tion and  laws  of  the  state,  as  well  as  the  set- 
tled public  policy  of  the  state.  The  Constitu- 
tion provides  In  section  189  that: 

"No  portion  of  any  fund  or  tax  now  existing, 
or  that  may  hereafter  be  raised  or  levied  for 
educational  purposes,  shall  be  appropriated  to, 
or  used  by,  or  in  aid  of,  any  church,  sectarian 
or  denominational  school." 

And  In  section  5,  which  la  a  part  of  the 
BUI  of  Rights,  that: 

"No  preference  shall  ever  be  given  by  law  to 
any  religious  sect,  society  or  denomination ;  nor 
to  any  particular  creed,  mode  of  worship  or 
system  of  ecclesiastical  polity;  nor  shall  any 
person  be  compelled  to  attend  any  place  of  wor- 
ship, to  contribute  to  the  erection  or  mainte- 
nance of  any  such  place,  or  to  the  salary  or  sup- 
port of  any  minister  of  religion:  nor  shall  any 
man  be  compelled  to  send  his  child  to  any  school 
to  which  he  may  be  conscientiously  opposed: 
and  the  civil  rights,  privileges  or  capacities  of 
no  person  shall  be  taken  away,  or  in  any  wise 
diminished  or  enlarged,  on  account  of  his  belief 
or  disbelief  of  any  religious  tenet,  dogma  or 
teaching.  No  human  authority  shall,  in  any 
case  whatever,  control  or  interfere  with  the 
rights  of  conscience." 

[1]  In  reference  to  county  high  schools, 
section  4426a,  subsec.  8,  provides  for  the 
establishment  of  high  schools  In  each  county 
by  the  board  of  education,  and  authorized  the 
board  of  education  to  make  provision  for 
defraying  the  expense  of  conducting  such 
high  schools,  and  further  gives  the  board  of 
education  the  authority  to  enter  Into  a  con- 
tract with  the  authorities  of  any  city  or 
town,  under  which  high  school  pupils  will 
be  admitted  to  the  public  schools  of  such 
cities  or  towns.  And,  although  the  board  of 
education  of  Powell  county  is  not  a  party  to 
this  suit,  and  the  validity  of  the  arrangement 
between  It,  the  Stanton  graded  school,  and 
the  Stanton  College,  under  which  the  board 
of  education  has  created  Stanton  College  a 
county  high  school  and  pays  to  It  tuition  for 
county  high  school  pupils,  is  not  directly 
Involved,  we  may,  with  propriety,  say  in 
passing  that  the  admitted  arrangement  be- 
tween the  board  of  education  of  Powell  coun- 
ty and  Stanton  College,  under  which  Stanton 
College  was  created  a  county  high  school  and 
paid  by  the  board  of  education  out  of  the 
common  school  funds  tuition  fees  for  county 
high  school  pupils,  Is  a  flagrant  violation,  of 
section  189  of  the  Constitution,  because  plain- 
ly under  the  very  letter  of  this  section  com- 
mon school  authorities  have  no  right  or 
power  to  enter  into  any  agreements,  arrange- 
ments, or  contracts  with  a  sectarian  institu- 
tion by  which.  In  consideration  of  the  pay- 
ment of  a  part  of  the  common  school  fund  to 
the  sectarian  institution,  it  will  furnish  tui- 
tion to  common  school  pupils. 


<Ky. 

We  feel  more  at  liberty  to  make  tils  pass- 
ing comment  because  the  evidence  shows  that 
the  Stanton  graded  school  Is  In  some  way  a 
party  to  the  plan  by  which  Stanton  College 
has  been  designated  as  a  county  high  school. 

Section  4481  of  the  statute  makes  it  the 
duty  of  the  boards  and  trustees  of  graded 
common  schools  to  purchase  suitable  grounds 
and  erect  suitable  school  buildings  in  which 
the  graded  school  may  be  conducted,  and 
gives  the  trustees  ample  power  to  levy  such 
taxes  as  may  be  necessary  to  provide  grounds 
and  buildings,  as  well  as  equip  and  maintain 
the  school. 

Without  setting  out  further  section  of  the 
statute.  It  may  be  stated  generally  that  an 
elaborate  statutory  scheme  has  been  adopted 
for  the  purpose  of  affording  an  education  to 
the  children  of  the  state  at  common  schools 
maintained  by  state  funds,  supplemented  by 
local  taxation.  These  statutes  further  give 
the  trustees  of  common  as  well  as  graded 
common  schools  the  largest  power  to  enable 
them  to  provide  grounds  and  erect,  equip,  and 
maintain  sufficient  buildings  to  accommodate 
and  educate  the  school  children.  Following 
the  constitutional  mandate,  there  will  be 
found  running  through  this  entire  statutory 
educational  structure  the  prominent  thought 
that  money  raised  from  whatever  source  for 
common  school  purposes  must  be  devoted  ex- 
clusively to  that  purpose,  and  that  the  school 
authorities  must  provide  grounds,  buildings, 
equipment,  and  teachers  sufficient  to  afford 
ah  education  to  all  children  of  the  state  who 
desire  to  attend  the  public  school. 

It  might  further  be  said  In  this  connection 
that  the  elaborate  care  with  which  the  sec- 
tions of  the  Constitution  quoted  were  drawn 
shows  how  firmly  fixed  was  the  opinion  of 
the  members  of  the  Convention  that  no  part 
of  the  common  school  fund  should  ever  be  at 
any  time  or  in  any  way  diverted  from  the 
common  school  purposes  of  the  state  as  these 
purposes  have  always  been  understood  to 
exist,  or  "appropriated  to,  or  used  by,  or  In 
aid  of,  any  church,  sectarian  or  denomina- 
tional school."  To  emphasize,  If  emphasis 
were  necessary,  and  to  remove  any  possible 
doubt  that  might  exist  as  to  the  determined 
purpose  to  forever  preserve  inviolate  for  the 
use  of  the  common  schools  of  the  state  the 
school  fund  of  the  state,  and  to  keep  the  com- 
mon schools  of  the  state  thoroughly  separate 
and  distinct  from  any  denominational  or 
sectarian  church  or  school,  section  5  was  In- 
corporated into  the  Bill  of  Rights,  fixing  the 
principles  therein  announced  as  among  the 
Inherent  and  inalienable  rights  of  the  citi- 
zens. Without  needlessly  repeating  section 
5,  it  may  not  be  Inappropriate  to  again  re- 
iterate the  declaration  taken  from  it  that: 

"No  preference  shall  ever  be  given  by  law 
to  any  religious  sect,  society  or  denomination; 
nor  to  any  particular  creed,  mode  of  worship  or 
system  of  ecclesiastical  polity;  nor  shall  any 
person  be  compelled  to  attend  any  place  of 
worship,  to  contribute  to  the  erection  or  main- 
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tenance  of  any  such  place,  or  to  the  salary  or 
support  of  any  minister  of  religion:  nor  shall 
any  man  be  compelled  to  send  his  child  to  any 
school  to  which  he  may  be  conscientiously  op- 
posed.   

And  so  carefully  have  these  constitutional 
mandates  been  observed  by  the  common 
school  authorities  that  the  questions  here  In- 
volved have  seldom  come  before  the  court 
for  adjudication,  although  In  a  few  cases  the 
inviolability  of  the  school  fund  for  the  pur- 
poses for  which  it  was  dedicated  has  been 
confirmed.  Halbert  v.  Sparks,  9  Bush,  268 ; 
Auditor  v.  Holland,  14  Bush,  147;  Collins  v. 
Henderson,  11  Bosh,  74. 

In  Hackett  v.  Brooksville  Graded  School 
District,  120  Ky.  608,  87  S.  W.  792,  69  L.  R. 
A.  692,  117  Am.  St  Rep.  699,  9  Ann.  Cas.  36, 
the  question  whether  it  was  permissible  un- 
der section  6  of  the  Constitution  to  open  pub- 
lic schools  with  prayer  and  selections  from 
the  Bible  was  presented,  and  It  was  held  that 
It  was. 

In  McDonald  v.  Parker,  ISO  Ky.  501,  110 
S.  W.  810,  83  Ky.  Law  Rep.  805,  the  superin- 
tendent of  county  schools  in  Knox  county  re- 
fused to  pay  to  the  treasurer  of  the  graded 
school  district  the  school  funds  to  which  the 
graded  school  was  entitled,  upon  the  ground 
that  the  trustees  of  the  graded' school  have 
made  a  combination  with  Union  College,  a 
sectarian  institution.  In  violation  of  the  pro- 
visions of  section  189  of  the  Constitution.  It 
appears  from  the  opinion  that  Union  College 
suffered  a  disastrous  fire,  which  misfortune 
made  it  Impossible  to  open  the  institution 
until  the  burned  building  could  be  rebuilt, 
and  the  trustees  of  the  institution  found  them- 
selves with  more  teachers  on  their  hands 
than  they  could  utilize  in  teaching  the  stu- 
dent body.  After  the  fire  the  faculty  of  Union 
College  opened  negotiation  with  the  trustees 
of  the  graded  school  that  contemplated  some 
sort  of  fusion  between  the  two  institutions 
which  would  be  mutually  advantageous,  but 
this  idea  was  abandoned.  Afterwards,  how- 
ever, one  of  the  teachers  who  had  intended  to 
teach  in  Union  College,  but  could  not  do  so  on 
account  of  the  destruction  of  the  building, 
resigned  his  position  as  teacher  with  Union 
College  and  was  employed  to  teach  the  grad- 
ed school  In  connection  with  other  teachers 
employed  by  the  graded  school.  It  also  ap- 
pears that  the  services  of  two  of  the  Union 
College  teachers,  who  did  not  have  certificates 
qualifying  them  to  teach  in  the  public  schools, 
were  donated  by  Union  College  to  aid  and 
assist  in  teaching  the  graded  school  children 
In  the  building  owned  by  the  graded  school, 
without  any  cost  to  the  graded  school.  The 
donation  of  the  services  of  these  two  teachers 
was  seized  upon  by  the  county  superintendent 
of  schools  to  Justify  his  refusal  to  pay  the 
graded  school  the  public  money  to  which  it 
was  entitled,  as  Illustrating  that  an  unlawful 
agreement  had  been .  entered  into  between 
Union  College  and  the  trustees  of  the  graded 
school.  But  the  court,  in  denying  the  suffl- 
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clency  of  this  reason  to  defeat  the  right  of 
the  graded  school  to  receive  the  public  mon- 
ey to  which  It  was  entitled,  said  that  the  pro- 
visions of  the  statute  did  not  forbid  the  trus- 
tees to  accept  the  aid  of  teachers  whose  serv- 
ices were  given  gratuitously,  and  further 
said: 

"We  have  read  this  record  several  times  with 
the  utmost  care,  and  have  failed  to  find  the 
slightest  evidence  of  any  intention  to  pay  one 
cent  of  the  fund  involved  here  to  Union  Col- 
lege or  to  any  one  connected  therewith.  •  •  • 
Nor  do  we  think  the  evidence  in  this  case  au- 
thorizes the  inference  that  there  was  any  con- 
nection, direct  or  indirect,  near  or  remote,  be- 
tween Union  College  and  the  graded  schools." 

The  material  difference  between  that  case 
and  the  one  we  have  is  too  obvious  to  need 
pointing  out. 

Counsel  for  appellees  rest  their  argument 
for  the  affirmance  of  the  judgment  below, 
holding  that  the  arrangement  between  Stan- 
ton College  and  the  trustees  of  the  graded 
school  was  not  prohibited  by  the  Constitu- 
tion or  laws  of  the  state,  upon  the  ground 
that  the  evidence  shows  that  no  part  of  the 
public  fund  set  apart  for  the  use  of  the  grad- 
ed school  was  paid  to  Mr.  Hhnley  or  any  of 
the  Stanton  College  teachers  for  the  serv- 
ices rendered  by  them  in  teaching  the  chil- 
dren of  the  graded  school.  But  we  do  not 
think  the  validity  of  this  arrangement  is  to 
be  tested  alone  by  the  circumstance  that 
no  part  of  the  public  fund  was  paid  to  the 
teachers  of  Stanton  College,  although  the 
admission  of  the  circumstance  would  at  once 
put  beyond  doubt  the  unlawfulness  of  the 
arrangement. 

It  is  not  essential  to  the  invalidity  of 
agreements  between  a  sectarian  school  and 
a  common  school  that  it  should  be  shown 
that  any  part  of  the  common  school  fund 
was  paid  to  the  sectarian  institution.  To 
so  hold  would  be  too  narrow  a  view  to  take 
of  the  broad  import  of  the  Constitution,  and 
does  not  fairly  interpret  the  spirit  of  the 
prohibition  against  the  union  of  church  and 
school.  The  Constitution  not  only  forbids 
the  appropriation  for  any  purpose  or  in  any 
manner  of  the  common  school  funds  to  sec- 
tarian or  denominational  institutions,  but 
It  contemplates  that  the  separation  between 
the  common  school  and  the  sectarian  or  de- 
nominational school  or  institution  shall  be  so 
open,  notorious,  and  .complete  that  there  can 
be  no  room  for  reasonable  doubt  that  the 
common  school  is  absolutely  free  from  the 
influence,  control,  or  domination  of  the  sec- 
tarian institution  or  school.  And  if  the  ar- 
rangement between  Stanton  College  and  the 
graded  school  should  be  subjected  to  the 
scrutiny  of  this  not  too  comprehensive  or 
rigid  test,  the  evidence  makes  it  plain  that 
it  was  of  such  a  nature  as  to  reasonably 
create  the  belief  that  the  graded  school 
trustees  had  abdicated  all  control  and  au- 
thority over  the  graded  school  and  delivered 
its  conduct  entirely  to  Mr.  Hanley,  the  head 
of  the  sectarian  institution. 
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It  may  be  true,  and  we  are  not  disposed  to 
doubt  it,  that  the  plan  under  which  these 
two  Institutions  operated  was  very  beneficial 
to  the  children  enrolled  in  the  graded  school, 
and  that  under  its  operation  they  derived 
moral-  as  well  as  educational  advantages 
that  could  not  be  secured  if  the  graded 
school  were  conducted  as  an  independent 
institution  entirely  free  from  the  control 
or  supervision  of  Stanton  College  or  its  pub- 
lic spirited  president  But  no  odds  how  ben- 
eficial to  the  graded  school  or  children  the 
scheme  may  have  been,  it  cannot  be  doubt- 
ed that  it  was  opposed  to  the  spirit  of  the 
laws,  and  its  Invalidity  is  not  to  be  condoned 
because  the  trustees  of  the  graded  school 
and  a  majority  of  the  patrons  of  the  school 
approved  it.  If  it  had  the  approval  of  all 
the  patrons  and  all  the  children,  It  would 
yet  be  open  to  the  condemnation  that  it  was 
in  violation  of  the  Constitution  as  well  as 
antagonistic  to  the  public  policy  of  the  state. 
The  trustees  seem  to  have  had  the'  impres- 
sion that  because  the  arrangement  was  a 
good  thing  for  the  graded  school,  no  one 
else  should  question  Its  propriety,  but  the 
trustees  of  graded  schools  should  not  forget 
that  these  schools,  as  well  as  all  common 
schools,  are  state,  not  local,  institutions, 
and  the  people  of  the  whole  state  are  con- 
cerned in  everything  that  affects  any  one  of 
them  either  for  good  or  evil. 

To  authorize  the  validity  of  this  arrange- 
ment here  in  question  would  be  to  encourage 
the  creation  of  other  like  arrangements  be- 
tween other  graded  and  common  schools  and 
other  sectarian  institutions,  and  presently 
we  would  have  the  common  schools  here 
and  there  throughout  the  state  operated  in 
connection  with  that  denominational  school 
that  happened  to  have  the  largest  influence 
and  membership  in  the  particular  communi- 
ty where  the  union  was  made.  That  such  a 
course  would  surely  create  deep  and  bitter 
resentment  and  dissatisfaction  among  many 
people  and  in  many  parts  of  the  state,  and 
result  in  lasting  injury  to  the  common  school 
system,  must  be  admitted  when  thought  is 
given  to  the  religious  sentiments  and  prej- 
udices entertained  by  large  numbers  of  our 
people  that  manifest  themselves  in  many 
different  forms  of  expression. 

One  phase  of  this  strong  sectarian  senti- 
ment finds  ample  and  wide-spread  illustra- 
tion in  the  well-known  fact  that  there  are 
thousands  of  good  men  and  women  who  will 
not  send  their  children  to  any  school  that 
is  controlled  by  or  under  the  Influence  of  a 
denominational  institution  or  church  that 
teaches  doctrines  or  Indulges  in  forms  of 
worship  that  do  not  meet  their  approval.  To 
compose  this  uneasy  spirit  that  was  abroad 
in  the  land,  to  quiet  the  conscientious  scru- 
ples of  those  Justly  opposed  to  forced  contri- 
butions in  aid  of  sectarian  institutions,  and 
save  the  common  school  from  denomination- 
al criticism  and  attack,  the  prohibition 


against  the  union  of  church  and  school 
found  voice  in  the  organic  law,  and  its  pro- 
nouncement must  be  scrupulously  adhered 
to  so  that  no  parent  anywhere  in  the  state 
may  have  it  to  say,  as  did  one  of  the  plain- 
tiffs in  this  case,  that  be  would  not  patron- 
ise the  common  school  in  his  neighborhood 
because  it  was  under  the  control  of  religious 
body  whose  tenets  or  practices  he  could  not 
accept 

The  common  school,  however  humble  its 
surroundings  or  deficient  Its  curriculum,  is 
the  most  valuable  public  Institution  in  the 
state,  and  its  efficiency  and  worth  must  not 
be  impaired  or  destroyed  by  entangling  it  in 
denominational  or  sectarian  alliances.  As 
an  independent  nonsectarian  unit  it  is  en- 
titled to  the  sincere  and  energetic  support 
of  all  the  people  of  the  state,  as  well  as  to 
the  hearty  good  will  of  all  classes,  irrespec- 
tive of  their  religions  views  or  church  af- 
filiations, and  this  on  account  of  the  ines- 
timable blessing  it  confers  on  thousands  of 
girls  and  boys  In  affording  them  the  only 
opportunity  for  acquiring  an  education  that 
could  come  within  their  reach ;  and  if  It  is 
to  live  and  grow  in  usefulness  and  strength, 
as  it  will  surely  do,  the  spirit  of  the  Consti- 
tution must  pervade  its  life  and  leave  no 
man  to  say  it  has  lost  its  carefully  builded 
and  Jealously  protected  •  undenominational 
and  nonsectarian  character.  This  school 
system  derives  its  support  from  the  commu- 
nicants of  all  churches,  without  being  subser- 
vient to  any  of  them,  and  its  integrity  and 
its  safety  depend  on  a  strict  adherence  to  the 
principle  of  separation  of  church  and  school, 
not  only  according  to  the  letter,  but  to  the 
spirit,  of  the  Constitution. 

[2]  Having  these  views,  and  to  make  clear 
and  certain  our  determination  to  preserve 
the  spirit  of  the  Constitution  in  its  efforts 
to  keep  separate  church  and  school,  we  not 
only  hold  that  it  is  a  violation  of  the  Con- 
stitution to  appropriate  any  part  of  the  com- 
mon school  fund,  "in  aid  of  any  church,  sec- 
tarian or  denominational  school,"  but  equal- 
ly unlawful  for  the  trustees  of  any  common 
or  graded  common  school  or  educational  in- 
stitution, supported  in  whole  or  in  part  by 
public-  funds  raised  by  taxation  or  dedicated 
to  common  school  purposes,  to  enter  into 
any  contracts,  agreements,  or  arrangements 
through  or  under  which  such  school  or  edu- 
cational institution  may  be  brought  directly 
or  Indirectly  under  the  influence,  control, 
or  supervision  of  any  denominational  or 
sectarian  institution  or  school. 

Wherefore,  the  whole  court  sitting,  the  pe- 
tition for  a  rehearing  is  sustained,  and  the 
former  opinion  that  may  be  found  in  172  Ky. 
183,  188  S.  W.  1058,  affirming  this  case,  is 
withdrawn,  and  the  judgment  is  reversed, 
with  directions  to  enter  a  Judgment,  canceling 
the  contract  between- Stanton  graded  school 
and  Stanton  College  and  enjoining  the  board 
of  trustees  of  Stanton  graded  school  from  con- 
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ducting  the  graded  school  In  school  building 
or  buildings  owned,  controlled,  or  occupied 
by  Stanton  College  for  its  educational  pur- 
poses. But  the  judgment  entered  will  not 
be  enforced  until  the  close  of  the  school  year 
of  1916-17,  to  the  end  that  the  studies  of 
the  children  attending  the  graded  school 
may  not  be  disturbed  or  broken  up,  as  they 
probably  would  be  if  the  Judgment  were 
presently  enforced. 


CUMMINS  v.  W.  J.  SPARKS  CO. 
(Court  of  Appeals  of  Kentucky.  Feb.  13,  1917.) 

Masteb  and  Servant  «J=»198(10)— "Fejxow 

Sebvant'  '— Qtjabbymen. 
Plaintiff,  who  with  another  was  pushing 
an  empty  car  on  the  main  track,  where  they 
had  the  right  of  way,  from  the  crusher  to  the 
quarry  for  loading,  was  not  a  "fellow  servant" 
with  other  employes  in  charge  of  a  loaded  car, 
who  negligently  or  carelessly  removed  the  chock 
so  that  it  ran  down  a  spur  track  onto  the  main 
track,  collided  with  empty,  and  injured  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  606-509;  Dec  Dig.  <8=» 
188(10)7 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Fellow  Servant] 

Appeal  from  Circuit  Court,  Rockcastle 
County. 

Action  by  W.  O.  Cummins  against  the  W. 
J.  Sparks  Company.  Judgment  on  directed 
verdict  for  defendant,  dismissing  the  peti- 
tion, and  plaintiff  appeals.  Reversed  with 
directions  for  new  trial 

Sam  C.  Hardin,  of  London,  for  appellant. 
C.  a  Williams  and  Bethurum  &  Lewis,  all 
of  ML  Vernon,  for  appellee. 

CARROLL,  J.  The  appellee,  Sparks  Com- 
pany, operates  quite  a  large  stone  quarry  in 
Rockcastle  county.  On  one  side  of  the  quar- 
ry there  was  a  crusher  to  which  rock  was 
carried  from  other  parts  of  the  quarry  to  be 
crushed.  Running  from  the  crusher  through 
the  middle  of  the  quarry  there  was  a  track, 
and  branching  out  from  this  main  track  at 
different  points  there  were  spur  tracks  ex- 
tending to  the  walls  of  the  quarry  from 
which  the  rock  Intended  to  be  crushed  was 
procured.  The  rock  was  transported  from 
the  walls  of  the  quarry  to  the  crusher  on 
little  cars,  and  each  car  was  in  charge  of  two 
employes.  After  the  cars  were  emptied  at 
the  crusher,  they  were  pushed  by  the  men 
back  on  the  main  track  to  the  spur  on  which 
they  were  intended  to  be  run  out  to  the  rock, 
and  from  this  point  moved  on  the  spur  to 
where  they  were  to  be  loaded.  The  spur 
tracks  inclined  toward  the  main  track,  and 
the  main  track  towards  the  crusher,  and  so 
when  a  loaded  car  was  started  on  the  spur,  it 
would  run  of  Its  own  momentum  to  the  main 
track,  and  thence  to  a  point  near  the  crusher; 
There  was  a  rule  of  the  quarry  that  the  em- 
ty  cars  being  shoved  back  from  the  crusher 
to  where  they  were  to  be  loaded  had  the! 


right  of  way  on  the  main  track;  that  is  to 
say,  loaded  cars  standing  on  the  spurs  were 
to  be  held  until  the  empty  cars. had  passed 
the  point  at  which  the  spur  on  which  the 
loaded  cars  were  standing  Intersected  the 
main  track.  On  the  day  the  accident  com- 
plained of  by  the  appellant,  Cummins,  hap- 
pened, he  and  another  employe  who  had 
charge  of  the  operation  of  one  of  these  cars 
were  pushing  an  empty  car  on  the  main 
track  from  the  crasher  to  the  place  at  which 
it  was  to  be  loaded,  and  about  the  time,  or 
shortly  before,  they  reached  the  point  on  the 
main  track  intersected  by  a  spur,  two  other 
employes  of  the  company  in  charge  of  a  load- 
ed car  that  was  standing  chocked  on  this 
spur  carelessly  or  negligently  removed  the 
chock,  and  thereupon  the  loaded  car  ran 
down  the  spur  to  the  main  track  and  collided 
with  the  empty  car  being  shoved  by  appellant 
and  his  partner.  In  the  collision  between  the 
two  cars  appellant  was  injured,  and  he 
brought  this  suit  against  the  company  to  re- 
cover damages.  On  a  trial  of  the  case  after 
the  evidence  for  the  plaintiff  was  in,  the 
court  directed  the  jury  to  return  a  verdict 
for  the  company,  and  from  the  judgment  on 
this  verdict,  dismissing  the  petition,  the 
plaintiff  prosecutes  this  appeal. 

Counsel  for  both  parties  agree  that  the 
trial  judge  was  of  the  opinion  that  the  oper- 
ators of  these  cars  were  fellow  servants,  and 
hence  there  could  be  no  recovery  against 
the  company  by  one  of  these  servants  for  an 
injury  caused  by  him  by  the  carelessness  or 
negligence  of  another  servant,  and,  having 
this  view  of  the  matter,  was  Influenced  to  or- 
der the  verdict  We  think  the  trial  judge 
was  mistaken  in  assuming  that  the  operators 
of  these  separate  cars  were  fellow  servants 
In  the  sense  that  the  company  would  not  be 
liable  for  an  injury  to  the  operator  of  one 
car  caused  by  the  negligence  of  the  operator 
of  another  car.  It  is  true  they  were  fellow 
servants  in  the  sense  that  all  of  them  were 
employes  of  the  same  master  and  were  en- 
gaged m  similar  service,  but  the  operators  of 
one  of  these  cars  had  no  control  or  direction 
over  the  operators  of  any  of  the  other  cars. 
The  plaintiff  and  his  partner  were  occupied 
with  their  duties  connected  with  the  opera- 
tion of  the  car  they  were  moving,  and  had 
no  control  over  the  two  men,  or  either  of 
them,  who  were  operating  the  loaded  car. 
The  plaintiff  and  bis  partner  were  not  so  as- 
sociated with  the  two  persons  operating  the 
loaded  car  as  that  they  could,  under  all 
circumstances  by  the  exercise  of  ordinary 
care  and  attention,  protect  themselves  from 
the  negligent  acts  of  the  operators  of  the 
other  cars. 

The  evidence  In  this  record  does  not  show 
that  the  plaintiff  was  guilty  of  any  negli- 
gence or  lack  of  attention  in  failing  to  ob- 
serve the  movement  of  the  car  which  collid- 
ed with  the  one  he  was  pushing.  He  had  a. 
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right,  under  the  rules  of  the  company,  to 
assume  that  the  loaded  car  would  not  be 
run  out  on  the  main  track  until  his  car  had 
passed  the  spur  on  which  the  loaded  car 
was  located.  But  without  commenting  fur- 
ther on  the  evidence,  we  see  no  difference 
between  the  position  of  the  operators  of  these 
separate  cars  and  the  position  of  motormen 
on  different  cars,  or  men  on  different  trains, 
or  operators  on  different  mine  cars.  In 
each  of  these  classes  of  cases  we  have  held 
that  the  fellow-servant  rule  did  not  apply, 
and  that  the  master  might  be  held  liable 
In  damages  for  an  Injury  to  one  motorman 
or  one  trainman  or  one  mine-car  man,  caused 
by  the  negligence  of  a  motorman  on  another 
car  or  a  trainman  on  another  train  or  a 
miner  on  another  mine  car.  L4N.  Railroad 
V.  Brown,  127  Ky.  782,  100  S.  W.  795,  13  I* 
R.  A.  (N.  S.)  1185,  32  Ky.  Law  Rep.  652;  City 
Railway  Co.  v.  Hlbbltt,  139  Ky.  43,  129  S.  W. 
319, 139  Am.  St  Rep.  464;  City  Railway  Co. 
▼.  Haynes,  128  S.  W.  1056;  Steams  Coal  & 
Lumber  Co.  v.  Toggle,  166  Ky.  714, 161  S.  W. 
1112;  L.  &  N.  Railroad  v.  Moore,  156  Ky. 
708,  161  S.  W.  1129. 

Wherefore  the  judgment  is  reversed,  with 
directions  for  a  new  trial. 


GLOVER  MAOH.  WORKS  v.  COOKB- 
JELLICO  GOAL  CO. 
(Court  of  Appeals  of  Kentucky.  Feb.  6,  1917.) 

1.  Sales  «=»278(8)— Implied  Wabbanty— Ik 

GENUAL. 

Where  the  buyer  does  not  inform  the  seller 
of  any  particular  use  he  expects  to  make  of  the 
article  purchased  and  the  buyer  is  acquainted 
with  the  use  of  the  article,  no  warranty  as  to 
special  fitness  will  be  implied. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  |  774;  Dec.  Dig.  «=»273(3).] 

2.  Sales  <8=»441(2)  —  Implied  Warranty  — 
Evidence  of  Knowledge. 

Evidence  held  to  show  that  plaintiff  was  an 
expert  manufacturer  of  locomotives  and  knew  of 
defendant's  requirements  and  all  conditions,  and 
that  defendant  knowing  nothing  about  the  loco- 
motives, trusted  entirely  to  plaintiff  .in  ordering 
from  him. 


[Ed. 
Dfg.  ! 


Note.— For  other  cases,  see  Sales,  Cent, 
rfg.  t  1278;  Dec.  Dig.  «=»441(2).] 

3.  Sales  <8=»267  —  Implied  Wabbanty  — Ap- 
plication. 

The  doctrine  of  implied  warranty  does  not 
apply  where  an  express  warranty  exists. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  8!  760,  761 ;  Dec.  Dig.  «=>267.] 

4.  Sales  «=»273(3)  —  Implied  Wabbanty  — 
Fitness  fob  Particular  Purpose. 

Where  plaintiff  knew  purpose  for  which  a 
locomotive  sold  to  defendant  was  being  pur- 
chased, a  warranty  as  to  its  special  fitness  will 
be  implied. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  f  774;  Dec.  Dig.  <8=»273(3).] 

5.  Sales  «=>262Va— Implied  Warranty— Op- 
eration. 

The  rule  of  law  creating  an  implied  warran- 
ty goes  no  further  than  to  create  it 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  88  740-748;  Dec.  Dig.  <8=»262%J 


6.  Sales  <g=> 286— Breach  of  Wabbanty— Du- 
ty of  Warrantee. 

Where  warrantee  fails  to  perform  a  stipula- 
tion in  the  warranty  as  to  what  he  shall  do  up- 
on breach  thereof,  and  this  is  not  waived,  he 
loses  his  rights  thereunder. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  8  809;  Dec.  Dig.  «=>286.] 

7.  Sales  oj=»425— Remedies  or  Buyeb— Elec- 
tion. 

Upon  a  breach  of  warranty  the  buyer  may  ei- 
ther return  the  property  and  rescind  the  con- 
tract or  retain  the  property  and  recoup  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  88  1207,  1208;  Dec  Dig.  <8=425.] 

8.  Sales  «=»128— Rescission  by  Buyer. 

Where  defendant  in  suit  upon  notes  for 
purchase  price  of  a  locomotive,  filed  a  coun- 
terclaim asking  for  cancellation  of  unpaid  notes 
and  recovery  of  payments  made,  this  was  a  re- 
scission of  the  contract 

Note.— For  other  cases,  see  Sales,  Cent 
257,  277,  818,  820,  321;  Dec  Dig.  «=» 


[Ed.  I 
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9.  Sales  «=»288(2)— Recoveby  or  Price  by 
Buyeb— Condition  Precedent— Return  or 
Goods. 

/  Where  a  buyer  knowing  of  seller's  refusal  to 
make  good  its  contract  to  furnish  locomotive 
suitable  for  mining,  continued  to  use  the  engine 
without  tendering  it  to  the  seller,  he  could  not 
rescind  and  recover  by  counterclaim  the  amount 
paid,  where  the  engine  was  not  absolutely  use 
less,  although  useless  for  his  particular  pur 

[Ed.  Note.— For  other  cases,  see  Sales, 
Dig.  88  818,  819;  Dec  Dig.  «=>288(2).] 

10.  Sales  <§=> 442(2)  —  Breach-  or  Implied 
Wabbanty— Damages. 

Upon  being  sued  for  the  purchase  price  of  a 
locomotive,  the  buyer's  damages  on  counterclaim 
for  breach  of  Implied  warranty  will  be  the  dif- 
ference between  the  agreed  price  and  the  actual 
value,  together  with  expenses  of  installation  and 
other  proximate  damages. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  8  1285;  Dec  Dig.  «=442(2).] 

11.  Sales  «= 442(6,  7)— Breach  or  Wabban- 
ty—Damages. 

If  the  enlargement  of  tunnel  and  equipment 
of  track  for  use  of  locomotive  purchased  of 
plaintiff  were  valueless  for  any  other  purpose, 
the  engine  proving  unsatisfactory,  such  damage* 
may  be  recovered  on  counterclaim  in  a  suit  by 
plaintiff  for  the  price;  but,  if  such  alterations 
were  of  some  permanent  value,  this  should  be 
considered. 

[Ed.  Note— For  other  cases,  see  Sales,  Cent 
Dig.  8  1290;  Dec  Dig.  «=»442(6,  7).] 

12.  Sales  <8=>442(6,  7)— Breach  or  Warran- 
ty—Damages. 

Where  a  mining  company  suffered  loss  in  its 
output  of  coal  by  defendant's  failure  to  furnish 
suitable  locomotive,  such  loss,  being  within  con- 
templation of  the  parties,  could  be  recovered  on 
counterclaim  in  suit  by  plaintiff  for  the  pur- 
chase price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  8  1290;  Dec  Dig.  «=»442(6,  7).] 

13.  Sales  «=s>441(3)— Breach  or  Wabbanty— 
Evidence  or  Value. 

In  action  for  price  of  a  locomotive  purchas- 
ed by  defendant,  where  breach  of  warranty  and 
rescission  of  contract  are  claimed,  held,  that  evi- 
dence fails  to  show  that  the  engine  furnished 
was  worthless  for  any  purpose,  so  as  to  excuse 
defendant  from  tendering  it  back  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  88  1279,  1280;  Dec  Dig.  «=>441(3).] 
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Appeal  from  Circuit  Court,  Bell  County. 

Action  by  the  Glover  Machine  Works 
against  the  Cooke-Jelllco  Coal  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Reversed. 

Sampson  &  Sampson,  of  Mlddlesboro,  and 
Forrest  Andrews,  of  Enoxvllle,  Tenn.,  for  ap- 
pellant T.  G.  Anderson,  of  Mlddlesboro,  for 
appellee. 

THOMAS,  J.  The  appellant  (plaintiff)  Is 
a  corporation,  and  is  engaged  In  manufactur- 
ing locomotive  engines,  and  perhaps  other 
machinery,  and  It  Is  located  at  Marietta,  Ga. 
The  appellee  (defendant)  Is  likewise  a  corpo- 
ration, and  operates  a  coal  mine  In  Whitley 
county,  Ky.  The  distance  from  defendant's 
mine  entry  to  the  railroad  over  which  it 
shipped  its  output  is  between  2,600  and  3,000 
feet,  and  1,500  feet  of  this  distance  is  through 
a  tunnel.  It  hauled  Its  coal  in  small  mine 
cars  over  a  track  running  through  the  tunnel, 
the  track  being  something  near  a  2%  per  cent 
grade  from  the  mouth  of  the  mine  entry  to  a 
considerable  distance  Into  the  tunnel.  These 
cars  were  drawn  by  mules,  and,  with  a  view 
of  Increasing  its  hauling  capacity  and  there- 
by enlarging  the  output  of  its  mines,  the  de- 
fendant conceived  the  idea  of  abandoning  the 
use  of  mules  .and  substituting  therefor  a  lo- 
comotive steam  engine. 

While  this  plan  was  being  considered,  the 
defendant  obtained  a  catalogue  of  the  plain- 
tiff, and  in  it  was  the  advertisement  of  an 
engine  measuring  up  to  practically  the  kind 
defendant  thought  would  meet  its  require- 
ments. This,  in  the  catalogue,  Is  designated 
illustration  No.  5.  It  had  a  7x12  cylinder, 
which  defendant  thought  was  too  small;  it 
desiring  a  cylinder  8x14.  The  weight  of  the 
engine  illustrated  in  the  catalogue  was  18,- 
000  pounds,  and  it  showed  that  upon  a  level 
It  had  the  capacity  to  pull,  exclusive  of  Its 
own  weight  on  a  half  per  cent,  grade,  585 
tons;  on  a  1  per  cent  grade,  254  tons;  on 
a  2  per  cent,  grade,  160  tons;  and  a  3  per 
cent  grade,  80  tons.  It  was  also  what  Is 
known  as  a  saddle-tank  locomotive,  which 
was  the  kind  defendant  desired.  This  means 
that  a  receptacle  for  carrying  the  water  is 
belted  around  the  top  of  the  boiler  In  a  semi- 
circular shape,  and  it  was  represented  to 
have  a  capacity  for  300  gallons.  There  were 
other  representations  made  in  the  catalogue 
which  are  not  necessary  to  here  enumerate. 
After  considering  the  illustrated  locomotive 
in  the  catalogue,  defendant  opened  up  nego- 
tiations by  correspondence  with  the  plaintiff, 
insisting  that  It  desired  the  locomotive  No 
5  but  with  a  cylinder  8x14,  not  to  exceed  6% 
feet  In  width,  and  5  feet  high.  Following 
some  correspondence,  the  manager  of  defend- 
ant visited  plaintiff's  plant  at  Marietta,  Ga.-, 
and  fully  explained  precisely  what  was  de- 
sired. He  was  there  Informed  that  plaintiff 
could  construct  the  character  of  locomotive 
defendant  needed  for  its  particular  purpose, 


and  after  returning  home  he  gave  an  order 
to  plaintiff  for  the  remodeled  No.  5  locomo- 
tive which  had  been  agreed  upon.  This  or- 
der was  accepted  by  wire,  which  was  Imme- 
diately followed  by  a  letter  altering  the  spec- 
ifications somewhat,  one  particular  of  which 
was  the  height  of  the  engine,  which  plaintiff 
desired  to  construct  5%  feet  instead  of  5 
feet  To  assure  and  guarantee  against  any 
mistakes,  and  to  have  a  perfect  understand- 
ing, defendant  wired  plaintiff  to  send  a  rep- 
resentative to  Its  mine  and  look  over  the  sit- 
uation so  as  to  fully  inform  himself  and  be 
prepared  to  construct  the  locomotive  so  that 
it  would  perform  the  duties  for  which  it 
was  being  purchased.  Following  this,  Mr. 
Glover,  president  of  the  plaintiff,  visited  de- 
fendant's mine,  and  while  there  went  entire- 
ly over  the  haulway  from  the  mine  entry  to 
the  railroad,  Including  that  part  of  it  run- 
ning through  the  tunnel,  and  he  then  agreed 
that  it  was  perfectly  feasible  to  construct  the 
character  of  locomotive  which  defendant  de- 
sired. This  visit  was  made  on  April  13, 1912, 
at  which  time  the  contract  for  the  locomotive 
was  approved  in  writing  by  the  plaintiff,  and 
was  signed  by  the  defendant  although  It  had 
been  dated  April  3, 1912,  being  the  date  upon 
which  defendant  wrote  its  letter  authorizing 
plaintiff  to  construct  the  locomotive.  The 
price  agreed  to  be  paid  for  It  was  $2,000, 
$250  of  which  was  paid  on  the  date  of  the 
order,  $250  on  the  date  of  shipment,  and 
three  notes  for  $500  each,  due  in  three,  six, 
and  nine  months,  executed  for  the  balance, 
bearing  date  of  the  first  order.  The  locomo- 
tive was  agreed  to  be  delivered  within  30 
days,  but  it  was  not  done  until  July  4,  1912. 

After  the  return  of  Mr.  Glover  from  his 
visit  to  the  mine,  on  April  18th,  he  furnished 
to  the  defendant  blue  prints  to  assist  It  In 
enlarging  the  tunnel  so  as  to  receive  the  lo- 
comotive, and  making  other  repairs  to  its 
track  necessary  for  its  operation.  Defendant 
constructed  a  wooden  engine  of  the  same 
dimensions  of  the  one  It  had  ordered,  which 
It  used  In  fixing  the  tunnel,  according  to  In- 
structions given  to  it  by  plaintiff.  Plaintiff 
was  likewise  furnished  with  the  character  of 
coal  cars  used  by  the  defendant  their  height 
etc.,  which  it  claimed  was  necessary  to  ena- 
ble it  to  construct  the  locomotive  so  as  to  ob- 
tain the  best  results  and  give  entire  satis- 
faction. After  the  locomotive  was  received, 
it  was  installed;  but  it  was  soon  discovered 
that  It  would  not  do  the  work  for  which  it 
was  purchased.  It  fell  far  short  of  hauling 
the  tonnage  it  was  represented  to  haul  In  the 
negotiations  for  its  purchase.  The  tank  had 
a  capacity  for  only  50  gallons,  instead  of  300. 
The  draft  was  so  poor  that  a  fire  could  not  be 
started  in  the  engine  without  a  false  chim- 
ney, which  could  not  be  used  through  the 
tunnel.  Other  parts  of  the  engine,  which  it  Is 
not  necessary  to  here  enumerate,  refused  to 
work  or  to  perform  their  functions,  notwith- 
standing, according  to  the  proof,  a  competent 
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man  was  in  charge  of  the  locomotive.  Com- 
plaints were  promptly  made,  and  promises  of 
repair  were  received  by  defendant  from  plain- 
tiff, until  finally,  at  the  request  of  plaintiff, 
defendant  sent  an  expert  to  see  if  it  was  pos- 
sible to  remedy  the  defects.  This  expert  re- 
mained at  defendant's  mine  but  a  short 
while,  becoming  convinced  that  it  was  impos- 
sible for  him  to  remedy  the  defects  so  as  to 
make  the  locomotive  perform  the  work  for 
which  It  was  purchased,  and  he  returned, 
leaving  conditions  as  he  found  them.  Cor- 
respondence regularly  continued  between  the 
parties  in  regard  to  the  matter  until  the  first 
$600  note  became  due-  Under  promise  of 
plaintiff  to  put  the  locomotive  in  the  condi- 
tion called  for  In  the  contract,  that  note  was 
paid.  Matters  grew  worse,  Instead  of  Im- 
proving, and,  when  the  second  note  became 
dne,  plaintiff  declined  to  pay  it,  and  after 
the  maturity  of  the  third  one  this  suit  was 
filed  on  the  two  unpaid  notes,  amounting  to 
$1,000. 

The  answer,  as  finally  amended,  sought  a 
cancellation  or  rescission  of  the  contract  upon 
the  ground  that  in  manufacturing  and  selling 
the  machinery  to  it  by  plaintiff  there  was  an 
implied  warranty  on  Its  part  that  the  locomo- 
tive would  be  suited  for  and  would  perform 
the  work  for  which  it  was  purchased;  that 
there  had  been  a  total  failure  In  this  respect, 
and  It  sought  to  recover  by  way  of  counter- 
claim the  $1,000  which  it  had  paid,  and  $500 
which  it  claimed  to  have  spent  in  preparing 
the  tunnel  and  its  track  for  the  use  of  the 
locomotive,  which  item  it  Insisted  was  en- 
tirely unnecessary  and  of  no  use  to  it  except 
in  so  far  as  It  might  be  able  to  operate  this 
locomotive. 

A  trial  of  the  case  resulted  In  a  verdict 
for  the  defendant  for  the  $1,000  which  it  had 
paid,  and  for  the  $500  claimed  as  damages, 
upon  which  judgment  was  rendered,  the  peti- 
tion dismissed,  and  to  reverse  the  judgment 
this  appeal  is  prosecuted. 

[1]  The  rights  of  the  parties  are  dependent 
upon  whether,  under  the  facts,  the  law  would 
raise  an  Implied  warranty  on  behalf  of  plain- 
tiff  that  the  locomotive  purchased  by  defend- 
ant was  suitable  for,  and  would  under  prop- 
er management  perform,  the  work  to  which 
It  was  to  be  applied.  The  rule  of  law  upon 
this  subject  seems  to  be  thoroughly  settled, 
perhaps  as  much  so  as  it  is  possible  to  settle 
any  rule  of  law  governing  transactions  be- 
tween individuals.  Generally  speaking,  if  a 
purchaser  buys  an  article  which  can  be  ordi- 
narily obtained  upon  the  market,  and  with- 
out informing  the  seller  as  to  the  particular 
use  which  Is  expected  to  be  made  of.it,  and 
when  the  purchaser  is  ordinarily  acquainted 
with  the  character  of  work  performed  by 
such  article,  there  will  be  no  implied  war- 
ranty of  the  fitness  of  the  thing  purchased. 
When,  however,  the  purchase  is  made  for  a 
particular  purpose  which  Is  made  known  to 
the  seller,  especially  if  he  manufactures  it 
with  the  Information  as  to  the  use  which  the 


buyer  expects  to  make  of  It  and  the  work 
which  the  latter  expects  the  article  to  ac- 
complish, there  will  arise  an  Implied  war- 
ranty of  the  fitness  of  the  article,  under  prop- 
er management,  to  perform  the  work  expected 
of  it.  This  rule  is  fundamental,  and  Is  found 
in  all  the  text-writers  upon  the  subject,  and 
has  been  uniformly  adhered  to  by  this  court 
Some  of  the  text-books,  as  well  as  opinions 
from  this  court  holding  to  the  rule  as  indi- 
cated, are  85  Cyc  399-402;  Miller  v.  Gaith- 
er,  3  Bush,  152;  American  Radiator  Co.  v. 
McKee,  140  Ky.  105, 130  S.  W.  977;  Marbury 
Lumber  Co.  v.  Stearns  Mfg.  Co.,  107  S.  W. 
200,  32  Ky.  Law  Rep.  739;  International 
Harvester  Co.  of  America  v.  Bean,  159  Ey. 
842,  169  S.  W.  549 ;  Clarke  v.  Johnson  Foun- 
dry &  Machine  CO.,  42  S.  W.  844, 19  Ky.  Law 
Rep.  973 ;  Benjamin  on  Sales  (2d  Ed.)  p.  631. 

[2]  In  the  instant  case,  the  plaintiff  was  an 
expert  In  the  construction  of  locomotives, 
and  made  this  business  a  specialty.  Neither 
the  defendant  nor  any  of  Its  officers  had  ever 
used  or  operated,  or,  so  far  as  the  proof 
shows,  had  ever  seen,  such  an  engine  In  oper- 
ation. They  were  entirely  ignorant  as  to  the 
capacity  of  the  engine,  or  the  work  which  it 
would  do.  The  evidence  leaves  no  doubt  in 
the  mind  but  that  defendant  trusted  entire- 
ly to  the  judgment  of  the  plaintiff,  who,  as 
we  have  seen,  was  in  possession  of  all  the 
facts,  and  knew  full  well  the  physical  condi- 
tions and  surroundings. 

In  the  Clark  Case,  supra,  in  stating  the 
doctrine  of  the  law  now  under  consideration 
as  embodied  in  a  quotation  from  Benjamin 
on  Sales,  It  is  said: 

"Where  a  dealer  contracts  to  supply  an  arti- 
cle in  which  he  deals,  to  be  applied  to  a  particu- 
lar purpose,  bo  that  the  buyer  necessarily  trusts 
to  the  judgment  or  skill  of  the  dealer,  there  is 
an  implied  term  of  warranty  that  it  shall  be 
reasonably  fit  for  the  purpose  to  which  it  is  to 
be  applied." 

In  the  Marbury  Case,  the  facts  bear  an  al- 
most complete  parallel  with  those  furnished 
by  this  record.  The  similarity  extends  even 
to  the  identity  of  the  article  purchased;  it 
being  a  locomotive  engine  which  the  lumber 
company  purchased  from  the  manufacturing 
company,  to  be  used  for  the  purpose  of  haul- 
ing lumber  over  a  dinkey  track.  The  con- 
tract was  entered  into  in  that  case  by  cor- 
respondence. We  do  not  find  from  the  rec- 
ord where  a  representative  of  the  manufac- 
turing company  visited  the  place,  as  occurred 
in  this  case  now  under  consideration.  The 
engine  did  not  perform  the  work,  and,  when 
sued  for  the  price,  the  lumber  company  was 
permitted  to  rely  on  the  breach  of  an  implied 
warranty  that  the  locomotive  would  perform 
the  work  for  which  it  was  purchased.  This 
court,  In  approving  the  rule,  quoted  from 
the  Clark  Case  and  Benjamin  on  Sales  the  ex- 
cerpt which  we  have  above  made.  The  same 
approval  of  the  rule  by  quoting  the  same  ex- 
cerpt was  made  by  this  court  in  the  Bean 
Case,  supra.  The  rule  is  an  equitable,  just, 
and  sound  one,  and  has  for  Its  purpose  the 
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promotion  of  fair  dealing  between  contract- 
ing parties,  and  we  apprehend  that  there  can 
be  found  no  authority  denying  Its  application 
under  facts  out  of  which  it  grows. 

[3,4]  It  Is  insisted  by  plaintiff,  however, 
that  it  did  not  manufacture  or  sell  Che  loco- 
motive in  Question  for  a  specific  purpose, 
but,  on  the  contrary,  it  agreed  to  furnish  cer- 
tain machinery  which  Is  set  forth  In  the  writ- 
ing termed  the  contract,  dated  April  3,  1912, 
but  approved  April  18th  following,  in  which 
there  Is  a  clause  saying  In  substance  that  all 
previous  communications  and  propositions 
are  merged  in  that  writing,  and  that  nothing 
can  be  considered  as  a  part  of  the  contract 
which  occurred  previous  to  April  3/1  of  that 
year.  This  contention  would  eliminate  en- 
tirely the  doctrine  of  Implied  warranty  be- 
cause it  has  no  application  except  In  the  ab- 
sence of  an  express  warranty  upon  the  par- 
ticular subject-matter  of  the  warranty.  The 
writing  In  question  contains  no  express  war- 
ranty. It  is  silent  upon  the  subject,  thus  pre- 
senting such  conditions  as  that  the  law  cre- 
ates, if  the  facts  justify  it,  the  implied  war- 
ranty which  we  are  now  considering.  There 
can  be  no  doubt  but  that  the  plaintiff  knew 
the  purpose  for.  which  the  locomotive  was 
being  purchased,  and  the  use  to  which  it 
was  to  be  put,  and,  having  manufactured  the 
article  with  this  knowledge  and  in  the  ab- 
sence of  any  express  warranty,  the  occa- 
sion for  the  application  of  the  doctrine  of 
implied"  warranty  is  completely  furnished. 
Clearly,  the  plaintiff,  under  the  facts  of  this 
case,  Is  to  be  charged  with  a  warranty,  im- 
posed by  law,  that  the  locomotive  which  it 
manufactured  for,  and  furnished  to,  the  de- 
fendant would,  with  proper  management,  fill 
the  purposes  for  which  It  was  bought 

[1-7]  The  question  then  is:  What  are  the 
rights  of  the  parties  under  the  implied  war- 
ranty? There  are  many  cases  from  this 
court,  as  well  as  from  others,  discussing  the 
rights  of  parties  under  various  kinds  of  war- 
ranties. It  might  be  here  added  that  the  rule 
of  law  creating  an  implied  warranty  goes 
no  further  than  to  create  it  It  makes  a  war- 
ranty under  certain  conditions  when  none  is 
contained  In  the  stipulations  of  the  parties. 
This  is  all,  and  such  warranty  is  to  be  treat- 
ed, in  adjusting  the  rights  of  the  parties,  as 
though  it  were  an  express  one.  Generally 
speaking,  express  warranties  stipulate  what 
the  warrantee  shall  do  in  case  of  a  breach, 
and  if  he  should  fall  to  perform  his  agree- 
ment relative  thereto,  and  such  perform- 
ance should  not  be  waived,  he  would  lose 
his  rights  thereunder.  This  has  been  so 
held  many  times  by  this  court,  and  to  enu- 
merate the  cases  so  holding  would  not  serve 
to  elucidate  the  question  involved  here, 
and  no  useful  purpose  could  be  served  by 
doing  so.  The  rule,  however,  is  universal,  in 
the  absence  of  stipulations  to  the  contrary, 
that  there  are  two  remedies  open  to  the  war- 
rantee upon  breach  of  warranty;  they  being 
(1)  to  return  the  property  and  sue  for  a  re- 


scission of  the  contract,  or. (2)  he  may  retain 
the  property  and  recoup  his  damages  for  the 
breach  of  warranty  in  an  action  by  the  ven- 
dor for  the  price.  Indeed,  it  is  so  expressly 
held  by  this  court  in  the  case  of  Hauss  v. 
Surran,  168  Ky.  686,  182  8.  W.  027,  L.  R.  A. 
1916D,  997,  where,  In  the  opinion,  it  is  said: 
"But  where  the  sale  is  executed  and  the  provi- 
sion of  the  contract  la  not  imperative  but  merely 
permits  the  buyer  to  return  the  property,  he 
may,  at  his  election,  resort  to  that  remedy,  or 
he  may  retain  the  article  and  recoup  his  dam- 
ages for  the  breach  of  the  warranty  in  an -action 
by  the  vendor  for  the  price.  Shupe  &  Co.  v. 
Collender,  66  Conn.  489,  15  Atl.  405,  1  L.R.A. 
389-  Elwood  v.  McDill,  106  Iowa,  487,  75  N. 
W.  340 ;  Cook  v.  Gray,  2  Bush,  121;  Harrigan 
&  White  v.  Advance  Thresher  Co.,  81  S.  W.  261, 
26  Ky.  Law  Rep.  817;  Ruby  Carriage  Co.  v. 
Kremer,  81  S.  W.  261,  26  Ky.  Law  Rep.  274. 
Unless  the  article  is  absolutely  worthless  for 
every  purpose,  the  buyer  cannot  recover  the 
price  unless  he  returns  the  article,  or  offers  to 
return  it" 

These  two  remedies  of  the  warrantee  are 
recognized  by  all  of  the  authorities. 

[I,  t]  The  defendant  in  this  case  by  its 
counterclaim  sought  the  application  of  the 
first  remedy,  supra,  In  that  it  asked  for  a 
cancellation  of  the  unpaid  notes  and  a  re- 
covery of  that  part  of  the  purchase  price 
which  it  had  paid,  together  with  damages 
which  it  incurred  in  an  effort  to  install  the 
locomotive.  This  Is  essentially  a  rescission 
of  the  contract  Such  relief  looks  to  the 
placing  of  the  parties  in  statu  quo.  Its  pur- 
pose is  to  restore  the  parties,  or  at  least  the 
defendant,  in  the  condition  which  he  occu- 
pied before  the  contract  was  entered  into. 
The  rule  Is  without  exception  that  to  entitle 
him  to  such  relief  he  must  return,  or  offer 
to  return,  the  thing  purchased.  If  there  is  a 
time  fixed  in  the  contract  for  this  to  be  done, 
it  must  be  exercised  within  that  time;  but, 
if  no  time  is  fixed,  the  offer  must  be  made 
within  a  reasonable  time,  unless  the  right  to 
Insist  upon  it  has  been  waived  by  the  seller. 
Clark  y.  Johnson  Foundry  &  Machine  Co., 
supra ;  Dick  v.  James  Clark,  Jr.,  Electric,  161 
Ky.  622,  171  S.  W.  198.  Many  other  authori- 
ties might  be  cited,  but  we  deem  It  unneces- 
sary. 

Another  rule  dispensing  with  the  necessity 
of  returning  the  article  purchased  Is  that  if 
the  article  Is  worthless  for  any  purpose  no 
return,  or  offer  to  return,  Is  required.  It  is 
stated  in  85  Cyc  436,  thus: 

"But  in  order  to  bar  a  recovery  of  the  price, 
the  goods  must  have  been  returned,  or  tendered, 
unless  they  are  worthless  for  any  purpose,  as  it 
is  not  sufficient  that  they  are  worthless  for  the 
particular  purpose  for  which  they  were  sold." 
Hauss  v.  Surran,  supra;  McCormick  Harvest- 
ing Machine  Co.  v.  Arnold.  116  Ky.  608,  76  S. 
W.  323,  25  Ky.  Law  Rep.  663;  Miller  v.  Gaith- 
er,  3  Bush,  152;  Ruby  Carriage  Co.  v.  Kremer, 
81  S.  W.  261,  26  Ky.  Law  Ren.  274;  Amer.  it 
Eng.  Ency.  of  Law  (1st  Ed.)  28,  29. 

In  the  instant  case  there  was  no  tender  of 
the  locomotive  to  the  plaintiff,  or  an  offer  to 
do  so.  It  was  used  up  to  and  for  some  time 
after  the  filing  of  the  suit  but  this  user  until 
a  short  while  before  the  filing  of  the  suit 
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was  excused  by  the  plaintiff  continuing  to 
promise  to  make  It  good.  After  It  became 
known  that  the  plaintiff  would  Insist  upon 
the  collection  of  the  balance  of  Its  purchase 
money,  and  that  It  had  virtually  abandoned 
all  effort  to  repair  the  locomotive  so  as  to 
make  It  conform  to  the  contract,  If  the  de- 
fendant had  desired  to  keep  alive  Its  remedy 
of  rescission,  It  should  have  returned  the  lo- 
comotive to  the  plaintiff,  or  should  have  of- 
fered to  do  so.  Falling  In  this,  it  cannot  be 
permitted,  under  the  principles  of  law  to 
which  we  have  adverted,  to  insist  upon  a 
cancellation  of  the  contract  and  a  restora- 
tion to  it  of  the  purchase  price  which  It  had 
paid. 

[16-12]  Under  the  second  remedy,  supra,  its 
right,  when  sued  for  the  balance  of  the  pur- 
chase price,  is  confined  to  the  damages  which 
it  sustained  as  a  consequence  of  the  breach 
of  implied  warranty  which  we  have  herein- 
before discussed.  This  damage,  according  to 
all  rules  for  the  measurement  of  damages,  Is 
the  difference  between  the  price  agreed  to  be 
paid  for  the  locomotive  and  its  actual  value. 
To  be  added  to  this  Is  the  amount  expended 
in  installing  the  locomotive,  Including  cash 
and  time  consumed.  Other  items  of  damage 
proximately  resulting  from  a  breach  of  the 
warranty  might  also  be  recovered.  If  the 
expenses  Incurred  In  enlarging  the  tunnel,  or 
otherwise  equipping  the  track  for  the  use  of 
the  locomotive,  were  for  a  purpose  which 
without  the  engine  would  be  of  no  benefit  to 
the  defendant,  then  the  entire  amount  thus 
expended  is  a  legitimate  item  of  recovery. 
If,  however,  the  track,  including  the  tunnel 
in  its  altered  condition,  Is  of  any  permanent 
benefit  to  the  defendant,  the  expense  of  put- 
ting it  In  condition  should  be  reduced  by 
whatever  value  the  altered  condition  Is  worth 
to  it.  If  it  suffered  loss  in  the  output  of  coal, 
and  which  was  reasonably  within  the  contem- 
plation of  the  parties,  this,  too,  might  be  tak- 
en into  consideration. 

[13]  In  denying  the  defendant  the  right  to 
a  rescission  of  the  contract  we  have  necessa- 
rily determined  that  the  proof  fails  to  show 
that  the  engine  is  worthless  for  any  purpose 
so  as  to  excuse  an  offer  to  return  it.  It  is 
not  sufficient,  under  the  rale,  that  it  should 
be  worthless  for  the  particular  purpose.  In 
all  probability  the  locomotive,  with  some 
slight  alterations,  may  have  been  of  consider- 
able value  under  other  conditions,  and  upon 
tracks  differently  constructed. 

Our  conclusion,  then,  is  that  the  defendant, 
having  kept  and  used  the  locomotive,  and 
falling  to  return  or  offer  to  return  it,  cannot 
Insist  on  recovering  by  its  counterclaim, 
founded  on  a  breach  of  the  implied  warranty, 
the  part  of  the  purchase  price  paid.  To  per- 
mit it  to  do  so  would  Ignore  the  required  con- 
dition precedent  to  the  right  of  rescission. 
The  counterclaim  should  have  been  confined 
to  the  recovery  of  damages  for  breach  of  the 


Implied  warranty,  the  sum  to  be  measured  as 
hereinbefore  stated.  Upon  a  return  of  the 
case,  defendant  should  be  permitted  to  amend 
its  pleadings  so  as  to  conform  to  the  views 
herein  expressed. 

Wherefore  the  Judgment  Is  reversed,  with 
directions  to  proceed  in  accordance  with  this 
opinion. 


BELCHER  et  ox.  v.  RAMEY  et  al. 

(Court  of  Appeals  of  Kentucky.   Feb.  9,  1917.) 

L  Deeds  «=>124(4),  127(2),  120(3)— Estate 
Created— Fee  Simple—  Statutes. 
Ky.  St  |  2842,  provides  that,  unless  a  dif- 
ferent purpose  appear,  every  estate  in  land  cre- 
ated by  deed  or  will,  without  words  of  inherit- 
ance, shall  be  deemed  a  fee  simple  or  such  oth- 
er estate  as  the  grantor  or  testator  had  power 
to  dispose  of.  Section  2348  provides  that  all 
estates  which  formerly  would  have  been  deemed 
estates  entailed  shall  thenceforth  be  held  to  be 
estates  in  fee  simple.  Section  2346  provides 
that,  if  any  estate  shall  be  given  to  any  person 
for  his  life,  and  after  his  death  to  his  heirs  or 
the  heirs  of  his  body,  or  his  issue  or  descend- 
ants, it  shall  be  construed  an  estate  for  life 
only  in  such  person  and  a  remainder  in  fee  sim- 
ple in  his  heirs  or  the  heirs  of  his  body.  Prop- 
erty was  conveyed  to  plaintiffs'  father  and 
mother  by  a  deed  which  in  the  caption  stated 
the  party  of  the  second  part  to  be  the  father 
and  mother,  "and  the  heirs  of  her  body,"  while 
the  granting  clause,  habendum,  and  warranty 
all  read  in  favor  of  the  "party  of  the  second 
part,  his  heirs  and  assigns.'  Held  that,  wheth- 
er the  deed  be  construed  for  the  purpose  of 
avoiding  the  grammatical  inaccuracies  by  sub- 
stituting "his,T  or  "her"  or  "their"  as  the  pro- 
noun before  heirs  in  each  case,  there  was  nothing 
to  indicate  that  the  word  "heirs"  was  used  in 
the  sense  of  children,  or  which  would  make  the 
conveyance  one  of  a  life  estate  to  the  father 
and  mother  with  remainder  to  the  children  un- 
der section  2345,  but  it  was  either  a  conveyance 
in  fee  simple  under  section  2342,  or  a  con- 
veyance of  what  at  common  law  would  have 
been  a  fee  tail,  which  by  section  2343  is  con- 
verted into  a  fee  simple,  bo  a  conveyance  by 
the  father  and  mother  of  plaintiffs  conveyed  the 
entire  Interest  in  the  property. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  (!  358,  416-428,  430.  434,  435;  Dec.  Dig. 
«=»124(4),  127(2),  129(3).j 

2.  Deeds  d^s>95— Construction  —  Presump- 
tion— Statute. 

It  is  presumed  that  conveyances  of  real  es- 
tate are  made  in  contemplation  of  the  statutes 
which  decree  certain  construction  of  deeds  which 
contain  terms  about  which  legislation  has  been 
made. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  8}  238,  241-254;  Dec  Dig.  «=»95.J 

3.  Deeds  <8=9S— Construction— Intent  or 
Grantor. 

The  purpose  of  construing  a  deed  is  to  arrive 
at  the  true  intention  of  the  grantor,  to  deter- 
mine which  the  deed  as  a  whole  is  taken  into 
consideration. 

Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
:.  U  231,  232;  Dec.  Dig.  «=>93.] 

4.  Deeds  <8=»124(1)— Estates  Created— Stat- 
ute—Fee  Simple. 

Under  Ky.  St  $  2342,  providing  that^  unless 
a  different  purpose  appear,  every  estate  in  land 
created  by  aeedor  will  without  words  of  inherit- 
ance shall  be  deemed  a  fee  simple,  a  deed,  the 
terms  of  which  are  bo  ambiguous  as  to  leave  a 
doubt  whether  the  conveyance  was  intended  to 
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pass  the  fee  or  a  less  estate,  will  be  constrned 
to  pass  the  fee. 

[Ed.  NoU.— For  other  cases,  see  Deeds,  Cent. 
Dig.  it  846,  847;  Dec  Dig.  <8=»124(1).] 
6.  Deeds  «j=»127(1)— Estates  Created— Fee 

TaiI/— Presumption. 
Since  Ky.  St.  |  2348,  prohibits  estates  tail, 
a  deed  will  not  be  construed  to  create  such  an 
estate  unless  its  language  forbids  any  other  con- 
struction. 

[Ed.  Note.— For  ether  cases,  see  Deeds,  Cent 
Dig.  K  358,  869;  Dec.  Dig.  «J=>127(1).] 
6.  Deeds  <8=  127(1)— Estates  Cheated— Fee 
Taii/— "Children*  ' — 1 4  Heirs.  " 
Where  a  conveyance  is  to  a  person  and  his 
children,  such  person  does  not  receive  the  fee 
unless  the  entire  deed  manifests  an  intention 
to  use  the  word  "children"  in  the  technical  sense 
of  heirs,  but  where  the  words  "heirs  of  the  body" 
and  similar  expressions  are  used,  they  are  con- 
strued as  words  of  limitation,  and  not  of  pur- 
chase, and  create  an  estate  tail,  which  by  the 
statute  is  converted  into  a  fee  simple,  unless 
there  is  something  else  in  the  deed  to  show  that 
the  words  were  used  in  the  sense  of  children. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 

H  358,  359;  Dec.  Dig.  «=»127(1). 
For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Children ;  Heirs.] 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  Willie  Belcher  and  wife  against 
Miles  Ramey  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.  Affirmed. 

J.  J.  Moore  and  W.  W.  Barrett,  both  of 
Plkeville,  for  appellants.  Hager  &  Stewart 
and  E.  P.  Rice,  all  of  Ashland,  and  Auxier, 
Harman  ft  Francis,  of  Plkeville,  for  appel- 
lees. 

HURT,  J.  On  the  28th  day  of  July,  1883, 
John  Hackney  and  Frankle  Hackney,  his 
wife,  executed  and  delivered  to  Harvey  G. 
Belcher  and  Victory  Belcher,  his  wife,  a  deed 
which  purported  to  convey  to  them  the  title 
to  a  tract  of  land  in  Pike  county.  The  deed, 
leaving  out  the  description  of  the  lands, 
which  Is  not  necessary  to  be  Included  in  or- 
der to  determine  the  proper  construction  to 
be  placed  upon  It,  is  as  follows: 

"This  deed  of  conveyance  made  and  entered 
into  this  28th  day  of  July,  1883,  between  John 
Hackney  and  Frankie  Hackney,  his  wife,  party 
of  the  first  part,  and  Harvey  G.  Belcher  and 
Victory  Belcher,  his  wife,  and  the  heirs  of  her 
body,  party  of  the  second  part,  witnesseth: 
That  said  party  of  the  first  part  for  and  in  con- 
sideration of  the  sum  of  three  hundred  dollars, 
cash  in  hand  paid,  do  hereby  sell  and  convey 
to  the  party  of  the  second  part,  his  heirs  and 
assigns,  the  following  described  property,  to 
wit:  •  •  ♦ 

"To  have  and  to  hold  the  same,  together  with 
all  the  appurtenances  thereunto  belonging,  unto 
the  party  of  the  second  part  his  heirs  and  as- 
signs, forever.  And  the  said  party  of  the  first 
part  hereby  covenants  with  the  said  party  of 
the  second  part  that  they  will  warrant  the  title 
to  the  property  hereby  conveyed  unto  the  said 
party  of  the  second  part  and  his  heirs  and  as- 
signs forever. 

"In  testimony  whereof  the  party  of  the  first 

Srt  has  hereunto  subscribed  their  name  the 
y  and  year  aforesaid. 

"John  Hackney, 
her 

"Frankie  X  Hackney.'' 
mark 


After  the  delivery  of  the  deed  to  the  gran- 
tees It  was  accepted  by  them  and  caused  to 
be  recorded  in  the  clerk's  office  of  the  county 
court  Thereafter  Harvey  G.  Belcher  and 
Victory  Belcher,  his  wife,  sold  and  by  deed 
conveyed  the  land  to  Moses  Belcher.  Moses 
Belcher  sold  and  by  deed  conveyed  it  to 
James  M.  Ramey.  Thereafter  James  M. 
Ramey  sold  and  by  deed  conveyed  the  miner- 
als in  the  lands  to  the  Mason  Coal  ft  Coke 
Company,  and  the  surface  and  other  rights 
In  the  lands  he  sold  and  by  deeds  conveyed 
to  Miles  Ramey  and  Kinney  Ramey.  The 
Mason  Coal  &  Coke  Company  sold  and  by 
deed  conveyed  the  minerals  In  the  lands  to 
the  Kentland  Coal  ft  Coke  Company.  The 
conveyances  from  Harvey  G.  Belcher  and 
Victory  Belcher  to  Moses  Belcher  and  from 
Moses  Belcher  to  James  M.  Ramey  purported 
to  convey  the  entire  estate  In  the  lands,  and 
the  deeds  from  Ramey  to  Mason  Coal  ft  Coke 
Company  and  from  It  to  Kentland  Coal  ft 
Coke  Company  purported  to  convey  the  fee- 
simple  title  to  the  minerals,  and  the  deeds  to 
Miles  Ramey  and  Kinney  Ramey  purport  to 
convey  the  entire  estate  in  the  lands,  except 
the  mineral  rights. 

The  appellants,  who  are  the  children  of 
Harvey  G.  Belcher  and  Victory  Belcher,  and 
who  claim  that  the  deed  from  John  Hackney 
and  wife  to  their  ancestors  conveyed  only  a 
life  estate  In  the  lands  to  Harvey  G.  and 
Victory  Belcher,  and  the  remainder  interest 
to  them  as  the  children  of  Victory  Belcher, 
instituted  this  action  against  the  present 
claimants  of  the  lands  and  mineral  rights, 
whereby  It  is  sought  to  hare  a  construction 
'  of  the  deed  from  John  Hackney,  etc.,  to  Har- 
1  vey  G.  Belcher,  etc.,  which  will  adjudge  that 
j  the  conveyance  Invested  Harvey  G.  and  Vic- 
,  tory  Belcher  with  only  a  life  estate  In  the 
lands,  with  remainder  to  appellants  as  her 
children,  and  to  have  the  deeds  from  their 
father  and  mother  to  Moses  Q.  Belcher,  and 
from  him  to  James  M.  Ramey,  and  from  him 
to  the  subsequent  purchasers  and  vendees  of 
the  lands  and  minerals,  canceled  and  de- 
clared void  to  the  extent  that  they  purport  to 
convey  a  greater  estate  than  the  alleged  life 
estate  of  Harvey  G.  Belcher  and  Victory  Bel- 
cher in  the  lands. 

The  only  question  to  be  determined  is  what 
estate  the  deed  from  Hackney,  etc.,  conveyed 
and  what  estate  In  the  lands  vested  In  Har- 
vey G.  Belcher  and  Victory  Belcher  by  rea- 
son of  the  deed.  The  circuit  court  was  of 
the  opinion  that  the  deed  vested  the  fee- 
simple  estate  in  the  lands  In  Harvey  G.  Bel- 
cher and  Victory  Belcher,  and  that  there  was 
no  remainder  over,  and  hence  sustained  a 
general  demurrer  to  the  petition,  and  from 
its  judgment  this  appeal  la  taken. 

It  will  be  observed  that  the  parties  to  the 
deed  both  in  the  caption  and  in  the  body  of 
the  deed  are  stated  as  if  there  was  only  one 
person  of  each.  The  grantors  In  the  deed  are 
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two,  but  the  draftsman  of  the  deed  refers1  to 
them  in  the  caption,  granting  clause,  haben- 
dum, and  In  the  warranty,  not  as  parties  of 
the  first  part,  but  as  "party  of  the  first  part," 
as  though  there  was  only  one.  The  same  Is 
true  of  the  parties  of  the  second  part  There 
are  two  of  them,  at  least;  yet  In  the  caption, 
granting  clause,  habendum,  and  warranty 
they  are  described  as  party  of  the  second 
part  and  not  partiet  of  the  second  part  In 
the  caption  the  party  of  the  second  part  is 
"Harvey  G.  Belcher  and  Victory  Belcher,  his 
wife,  and  the  heirs  of  her  body."  Here  the 
feminine  form  of  the  pronoun  Is  used  to  de- 
scribe the  party  of  the  second  part  The 
granting  clause  conveys  the  title  to  "party  of 
the  second  part,  his  heirs  and  assigns."  The 
habendum  Is  "unto  the  party  of  the  second 
part,  Mt  heirs  and  assigns  forever."  The 
title  Is  warranted  "onto  the  party  of  the  sec- 
ond part  and  hit  heirs  and  assigns  forever." 
Thus  it  will  be  observed  that  the  party 
of  the  second  party  throughout  the  deed  Is 
referred  to  as  though  only  one  person,  and 
In  the  caption  the  party  of  the  second  part 
is  described  as  being  feminine,  and  in  the 
granting  clause,  habendum,  and  warranty  as 
being  masculine.  These  are,  however,  only 
grammatical  Inaccuracies  which  Bhould  not 
Interfere  with  a  proper  construction  of  the 
deed  In  accordance  with  the  intent  of  the 
grantors.  It  is  not  reasonable  that  the  gran- 
tors should  have  Intended  that  the  heirs  of 
Victory  Belcher  should  be  parties  of  the  sec- 
ond part  to  the  deed,  and  then  in  the  grant- 
ing, habendum,  and  warranty  clauses  of  the 
deed  entirely  lose  sight  of  them  and  convey 
and  warrant  the  title  to  the  property  to  the 
heirs  and  assigns  of  Harvey  G.  Belcher,  for- 
ever. Yet  to  give  the  deed  the  construction 
contended  for  by  appellants  would  end  in 
that  result  The  grantors  could  not  have  In- 
tended that  there  should  be  such  a  repug- 
nancy between  the  various  clauses  of  the 
deed.  Looking  to  the  entire  deed  for  the 
intention  of  the  grantors,  and  bearing  in 
mind  that  the  two  grantees  named  were  hus- 
band and  wife,  that  the  two  are,  at  all  times, 
called  the  party  of  the  second  part,  as  though 
there  was  only  one  person,  who  In  the  cap- 
tion Is  referred  to  as  though  a  woman,  and 
in  the  granting  clause,  habendum,  and  war- 
ranty as  though  a  man,  it  is  more  reasonable 
to  conclude  that,  when  the  word  "heirs"  was 
used,  their  heirs  were  Intended  rather  than 
his  or  her  heirs.  If  this  conclusion  is  cor- 
rect the  "parties  of  the  second  part"  are 
Harvey  G.  Belcher  and  Victory  Belcher,  his 
wife,  and  the  heirs  of  their  bodies,  and  the 
conveyance  was  to  the  "parties  of  the  sec- 
ond part,  their  heirs  and  assigns,"  the  haben- 
dum was  "unto  the  parties-  of  the  second 
part,  their  heirs  and  assigns,  forever,"  and 
the  warranty  of  title  was  a  conrenant  to  the 
"parties  of  the  second  part  and  their  heirs 
and  assigns  forever." 
[1]  The  appellants,  however,  contend  that 


the  grantors  In  the  deed  used  the  word 
"heirs"  in  the  sense  of  "children,"  and  hence 
that  the  word  "heirs,"  as  used  in  the  deed,  is 
a  word  of  purchase,  and  not  of  limitation, 
and  that  they,  as  the  children  of  the  grantees 
named  In  the  deed,  take  under  the  deed  and 
not  by  descent,  as  regards  the  land  in  contro- 
versy. In  other  words,  the  deed  conveyed 
only  a  life  estate  In  the  lands  to  their  father 
and  mother,  and  the  remainder  to  them. 

The  Legislature,  In  an  endeavor  to  make 
the  laws  of  property,  as  applied  to  the  sub- 
jects of  conveyances  and  devises,  more  regu- 
lar and  better  understood,  has  enacted  three 
statutes,  which  are  sections  2342,  2343,  and 
2346,  Ky.  St  The  first  of  these  statutes 
provides : 

"Unless  a  different  purpose  appear  by  express 
words  or  necessary  inference,  every  estate  in 
land  created  by  deed  or  will,  without  words  of 
inheritance,  shall  be  deemed  a  fee  simple  or 
such  other  estate  as  the  grantor  or  testator  had 
power  to  dispose  of." 

Section  2343,  supra,  is  as  follows : 
"All  estates  heretofore  or  hereafter  created, 
which,  in  former  times,  would  have  been  deemed 
estates  entailed,  shall  henceforth  be  held  to 
be  estates  in  fee  simple;  and  every  limitation 
on  such  an  estate  shall  be  held  valid,  if  the  same 
would  be  valid  when  limited  upon  an  estate  in 
fee  simple." 

Section  2345,  supra,  provides  as  follows: 
"If  any  estate  shall  be  given  by  deed  or  will 
to  any  person  for  his  life,  and  after  his  death 
to  bis  heirs,  or  the  heirs  of  his  body,  or  his 
issue  or  descendants,  the  same  shall  be  construed 
to  be  an  estate  for  life  only  in  such  person,  and 
a  remainder  in  fee  simple  in  his  heirs,  or  the 
heirs  of  his  body,  or  bis  issue  or  descendants." 

[2]  It  Is  presumed  that,  when  conveyances 
of  real  estate  are  made,  it  is  done  in  contem- 
plation of  the  statute  laws,  which  decree  that 
certain  constructions  shall  follow  the  making 
of  deeds  which  contain  terms  about  which 
legislation  has  been  made. 

[S]  The  purpose  of  a  construction  of  a  deed 
is  to  arrive  at  the  true  intention  of  the  gran- 
tor, and  under  the  rule  in  this  jurisdiction,  to 
arrive  at  the  intention,  the  deed  as  a  whole 
and  entire  Instrument  is  taken  into  consider- 
ation. In  accordance  with  the  provisions  of 
section  2345,  supra,  where  the  terms  of  an  in- 
strument show  a  purpose  to  grant  a  life  es- 
tate only,  with  remainder  over  to  the  heirs  of 
the  grantee  of  the  first  estate,  or  the  heirs 
of  his  body  or  his  Issue  or  descendants,  It  Is 
invariably  construed  to  give  to  the  person  a 
life  estate  only,  and  a  remainder  to  the  per- 
sons designated  as  remaindermen. 

[41  For  the  purpose  of  giving  effect  to  the 
intention  of  the  legislation,  as  Indicated  in 
section  2342,  supra,  a  rule  of  construction  of 
deeds  has  been  established  to  the  effect  that 
where  there  Is  doubt  as  to  the  proper  con- 
struction to  be  given  to  a  deed — that  Is  where 
the  terms  are  so  ambiguous  that  the  mind  is 
left  In  doubt  as  to  whether  the  conveyance 
is  intended  to  pass  the  fee  in  the  land  or  a 
less  estate — It  will  be  construed  to  pass  a  fee 
rather  than  a  life  estate  or  a  joint  estate,  and 
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this  construction  should  be  given  to  a  deed 
where  there  la  no  language  which  Indicates 
the  purpose  of  the  grantor  to  convey,  a  lite 
estate  or  any  estate  less  than  a  fee.  Lawson, 
etc.,  t.  Todd,  etc,  129  Ky.  132, 110  S.  W.  412, 
33  Ky.  Law  Rep.  557;  Edwards  et  al.  v. 
Cave  et  al.,  150  Ky.  272,  150  S.  W.  369;  Moore 
v.  Sleet,  113  Ky.  600,  68  8.  W.  642,  24  Ky. 
Law  Rep.  426;  Tanner  v.  Bills,  127  S.  W. 
995;  Baxter  v.  Bryan,  123  Ky.  235,  94  S.  W. 
633,  29  Ky.  Law  Rep.  658.  The  reason  of 
this  rule  of  construction  Is  founded  In  the 
favor  with  which  the  law  looks  upon  the 
vesting  of  estates. 

[SI  The  statute  (section  2343,  supra)  has 
been  continuously  in  force  In  this  state  since 
the  year  1796.  Under  it  It  has  been  consist- 
ently held  that  an  estate  which  at  the  com- 
mon law  was  deemed  an  estate  tall  by  'the 
provisions  of  the  statute  was  converted  Into 
a  fee.  Hence,  the  existence  of  estates  tall 
having  been  prohibited  and  forbidden,  In  the 
construction  of  deeds  It  will  not  be  considered 
that  any  person  intended  to  create  such  an 
estate,  unless  the  language  of  the  deed  for- 
bids any  other  construction.  Louisville  Trust 
Co.  v.  Erdman,  58  S.  W.  814,  22  Ky.  Law 
Rep.  729 ;  Brann  v.  Elzey,  83  Ky.  440 ;  Breck- 
inridge, etc.,  v.  Denny  &  Faulkner,  8  Bush, 
527. 

[I]  Hence  in  the  construction  of  deeds, 
where  a  conveyance  is  to  a  person  and  his 
"children,"  It  Is  uniformly  held  that  such 
person  does  not  receive  the  fee,  unless  from 
the  entire  instrument  It  appears  that  the 
grantor  used  the  word  "children"  In  the  tech- 
nical sense  of  the  word  "heirs."  Hall  v. 
Wright,  121  Ky.  16,  87  S.  W.  1129,  27  Ky. 
Law  Rep.  1185;  McFarland  v.  Hatchett,  118 
Ky.  423,  80  S.  W.  1185,  26  Ky.  Law  Rep.  276 ; 
Edwards  et  al.  v.  Cave  et  al,  supra.  Where, 
however,  the  words  "heirs  of  the  body,"  "bod- 
ily heirs,"  "heirs  lawfully  begotten  of  the 
body,"  and  other  similar  expressions  are 
used,  they  are  construed  to  be  words  of  limi- 
tation, and  not  words  of  purchase,  and  they 
are  construed  to  create  estates  tail,  and  the 
estates  created  by  Instruments  which  so  de- 
scribe the  estates  created  are  converted  into 
estates  in  fee  simple  by  the  statute  supra. 
This  construction  must  be  placed  upon  such 
words,  unless  from  the  consideration  of  the 
entire  deed  there  appears  something  else  In 
the  deed  from  which  it  can  be  concluded  that 
these  words  and  others  of  similar  Import 
were  used  in  a  sense  different  from  their  le- 
gal meaning,  as,  for  Instance,  in  the  sense  of 
the  word  "children."  Big  Sandy  Co.  v.  Chll- 
ders,  148  Ky.  527,  147  S.  W,  14;  Pelphrey  v. 
Williams,  142  Ky.  485,  134  S.  W.  884;  Jones 
v.  Mason,  53  S.  W.  5,  21  Ky.  Law  Rep.  842; 
Hall  v.  Moore,  105  &  W.  414,  32  Ky.  Law 


Rep.  56 ;  Handy  v.  Harris,  105  S.  W.  378,  32 
Ky.  Law  Rep.  224;  Lawson  v.  Todd,  supra; 
Prultt  v.  Holland,  92  Ky.  641,  18  S.  W.  852, 
13  Ky.  Law  Rep.  867 ;  Davis  v.  Davis,  65  S. 
W.  122,  23  Ky.  Law  Rep.  1132 ;  McGennis  v. 
McGennts,  29  S.  W.  333,  16  Ky.  Law  Rep. 
698;  Lanham  v.  Wilson,  22  S.  W.  438,  15  Ky. 
Law  Rep.  109;  True  v.  Nicholls,  2  Duv.  547 ; 
Short  v.  Terry,  22  S.  W.  841, 15  Ky.  Law  Rep. 
241;  Combs  v.  Bversole,  64  S.  W.  524,  23  Ky. 
Law  Rep.  932;  Prescitt  v.  Prescott's  Heirs, 
10  B.  Mon.  56;  Mitchell  v.  Simpson,  88  Ky. 
125, 10  S.  W.  372, 10  Ky.  Law  Rep.  708;  Man- 
teuffel  v.  Orleb,  119  S.  W.  739;  Dotson  v. 
Kentland  C.  &  C.  Co.,  150  Ky.  60,  150  S.  W- 
6;  Moorehead  v.  Gibson,  168  Ky.  102,  181  S. 
W.  977;  Senters  v.  Big  Sandy  Co.,  149  Ky. 
11,  147  S.  W.  750;  Foster  v.  Shreve,  69  Ky. 
(6  Bush)  519;  Howard  v.  Sebastian,  143  Ky. 
237,  136  S.  W.  226;  Duncan  v.  Medley,  160 
Ky.  684,  170  S.  W.  31;  Virginia  I.  C.  &  C. 
Co.  v.  Dye  et  aL,  146  Ky,  519,  142  S.  W. 
1057;  American  National  Bank  v.  Madison, 
144  Ky.  152,  137  S.  W.  1076,  38  'L.  R.  A. 
(N.  S.)  597;  Bowe  v.  Richmond,  109  S.  W. 
359,  33  Ky.  Law  Rep.  173. 

In  the  deed  under  consideration  the  word 
"child"  or  "children"  is  not  nsed.  There  Is 
nothing  about  the  deed  which  indicates  that 
It  was  intended  to  create  a  life  estate  in  ei- 
ther Belcher  or  his  wife,  or  In  both,  or  to 
convey  to  them  anything  less  than  the  entire 
estate  in  the  property  or  in  other  words,  the 
fee.  There  are  not  any  words  which  Indicate 
a  purpose  to  create  an  estate  "over,"  or  to 
be  enjoyed  by  any  one  after  the  estate  con- 
veyed to  Belcher  and  wife  has  terminated. 
If  the  word  "heirs"  in  the  deed  was  in  each 
instance  preceded  by  the  word  "their"  instead 
of  "her"  or  "his,"  and  this  should  be  a  cor- 
rect rendering  of  the  meaning  of  the  deed, 
there  could  be  no  possible  meaning  given  to 
the  word  "heirs"  or  "heirs  of  the  body,"  as 
used  in  the  deed,  except  the  ordinary  legal 
signification  of  the  word  "heirs."  If  the 
'words  "heirs  of  her  body,"  as  used  in  the 
caption,  refers  to  the  heirs  of  Victory  Bel- 
cher alone,  they  would  still  have  only  their 
ordinary  legal  signification,  and  the  same 
can  be  said  of  the  term  "his  heirs  and  assigns 
forever,"  as  used  in  the  clauses  of  the  deed, 
if  it  Is  held  that  they  have  reference  to  the 
heirs  of  Harvey  G.  Belcher  alone.  In  either 
Instance  there  would  be  created  an  estate 
which  at  the  common  law  would  be  an  es- 
tate tail,  and  which  the  statute  converts  into 
a  fee.  The  conveyance  to  the  grantees  cre- 
ated in  them  a  Joint  estate  in  fee,  and,  both 
having  Joined  in  conveying  it  to  the  remote 
vendor  of  the  present  owners,  the  entire  es- 
tate passed  by  their  Joint  conveyance. 

The  judgment  is  therefore  affirmed. 
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HARDOASTLE  T.  NATIONAL  CLOTHINO 
00. 

(Supreme  Court  of  Tennessee.   Jan.  18,  1917.) 

1.  Certiorari  «=»66  —  Presumption  ab  to 
Return  of  Warrant. 

On  application  for  certiorari  to  review  judg- 
ment of  Court  of  Civil  Anneals  in  an  action  of 
detinue,  where  no  service  of  the  warrant  or  writ 
issued  by  the  justice  of  the  peace  appears  on  the 
copy  thereof  as  reproduced  in  the  transcript,  but 
no  such  question  was  ta&fe  below,  and  it  affirma- 
tively appears  from  the  evidence  that  there  was 
such  return,  the  Supreme  Court  must  conclude 
that  the  failure  of  the  warrant  as  copied  is  mere- 
ly the  result  of  a  misprision  of  the  clerk  in  pre- 
paring the  transcript 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  f  178;  Dec.  Dig.  <®=>66.] 

2.  Bankruptcy  «=»140(1)— Recovery  of  Sk- 
curitt. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  i 
67d,  30  Stat  564  (U.  S.  Comp.  St  1913,  £  9651). 
providing  that  liens  given  or  accepted  in  good 
faith,  and  not  in  contemplation  or  in  fraud  of 
the  act  and  for  *  present  consideration,  which 
have  been  recorded  according  to  law,  if  record 
was  necessary  to  impart  notice,  shall,  to  the 
extent  of  the  present  consideration,  not  be  af- 
fected by  the  act,  the  claim  of  a  vendor  of  a  suit 
of  clothes,  who  retained  title  by  a  contract  In 
writing,  was  unaffected  by  bankruptcy  proceed- 
ings instituted  by  the  buyer  two  or  three  days 
after  the  sale. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  i§  198,  199;  Dec.  Dip.  «=»140(l)j 

3.  Bankruptcy  <s=>212  —  Jurisdiction  of 
Court— Duty  of  Trustee. 

The  bankruptcy  court  had  power  to  take 
charge  of  a  suit  of  clothes  which  a  bankrupt  had 
purchased,  paying  only  $3  of  the  $20  for  which 
it  was  sold,  the  vendor  retaining  title  by  con- 
tract in  writing,  to  cause  it  to  be  sold  to  realize 
any  surplus,  and  to  prevent  the  bringing  of  any 
action  in  a  state  court  to  realize  on  the  security 
after  the  inception  of  the  bankruptcy  proceed- 
ings, or  to  arrest  such  action  if  brought  but  the 
trustee  in  bankruptcy  was  not  bound  to  inter- 
fere with  the  seller's  action  in  detinue  in  the 
state  court  to  enforce  his  security;  there  be- 
ing no  reasonable  ground  for  believing  that  a 
surplus  over  the  seller's  security  would  be  real- 
ized. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  f  236 ;  Dec.  Dig.  «=>212.] 

4.  Pledges  «=>33— Conversion. 

The  holder  of  security  for  a  debt  has  a  spe- 
cial property  in  the  security  which  entitles  mm 
to  recover  its  value,  to  the  extent  at  least  of 
his  debt  if  it  be  converted  by  the  debtor. 

[Ed.  Note.— For  other  cases,  see  Pledges, 
Cent  Dig.  i|  89,  92;  Dee.  Dig.  «=>33.] 

5.  Bankruptcy  <8=»314(2)— "Provable  Debt." 

A  bankrupt's  liability  to  a  security  holder 
for  a  conversion  of  the  security,  arising  after  the 
institution  of  bankruptcy  proceedings,  does  not 
constitute  a  "provable  debt,"  and  iB  unaffected 
by^Bankr.  Act  §  63a  (U.  S.  Comp.  St  1913,  | 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  |  470;  Dec.  Dig.  «=»314(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Provable  Debt.] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  of  detinue  by  the  National  Clothing 
Company  against  Vashall  Hardcastle.  There 
was  judgment  for  plaintiff,  which  was  revers- 
ed, and  the  suit  dismissed  on  appeal  to  the 
Court  of  Civil  Appeals,  and  plaintiff  applies 


for  writ  of  certiorari.  Writ  granted,  Judg- 
ment of  the  Court  of  Civil  Appeals  reversed, 
and  judgment  below  affirmed. 

B.  A.  Butler,  of  Nashville,  for  plaintiff  In 
error.  W.  B.  Marr  and  Benjamin  H.  little- 
ton,  both  of  Nashville,  for  defendant  in  error. 

NEIL,  0.  J.  Two  or  three  days  before  the 
plaintiff  in  error  filed  his  petition  in  bank- 
ruptcy, the  defendant  In  error  sold  him  a 
suit  of  clothes  at  the  price  of  $20,  of  which 
sum  $3  was  paid  In  cash,  and  to  secure  the 
balance,  $17,  defendant  In  error,  by  a  contract 
in  writing,  retained  title,  at  the  date  of  the 
sale.  After  the  Institution  of  the  proceed- 
ings In  bankruptcy,  the  debt  not  having  been 
paid,  the  defendant  In  error  brought  his  ac- 
tion of  replevin  before  a  justice  of  the  peace 
to  recover  possession  of  the  goods  with  a 
view  to  foreclosing  his  lien  by  a  sale  under 
the  statute.  The  officer  who  held  the  writ 
made  return  that  be  could  not  find  the  prop- 
erty, but  summoned  the  plaintiff  in  error 
personally  to  appear  and  defend.  The  latter 
not  appearing,  the  defendant  In  error  pro- 
ceeded In  detinue,  as  was  his  right  (Shan, 
Code,  |  5137),  to  recover  the  value  of  the 
goods,  $17,  and  Judgment  was  rendered  ac- 
cordingly. On  appeal  to  the  circuit  court 
judgment  was  affirmed.  The  case  was  then 
appealed  to  the  Court  of  Civil  Appeals,  where 
the  judgment  of  the  circuit  court  was  revers- 
ed, and  the  suit  dismissed.  The  case  is  now 
before  us  on  application  for  the  writ  of  cer- 
tiorari to  the  latter  court. 

We  are  of  the  opinion  that  the  writ  should 
be  granted,  the  Court  of  Civil  Appeals  re- 
versed, and  the  judgment  of  the  circuit  court 
affirmed. 

[1]  1.  The  Court  of  Civil  Appeals  was  in 
error  In  its  holding  that  the  circuit  court  was 
without  Jurisdiction,  because  there  was  no 
return  on  the  warrant,  or  writ,  issued  by  the 
Justice  of  the  peace  showing  service  of  pro- 
cess. It  is  true  no  service  appears  on  the 
copy  as  reproduced  in  the  transcript,  but  no 
such  question  was  made  in  the  court  below; 
and,  besides,  It  affirmatively  appears  from 
the  evidence  that  there  was  such  return.  We 
must  conclude,  therefore,  that  the  failure  of 
the  warrant,  as  copied  into  the  transcript, 
is  merely  the  result  of  a  misprision  of  the 
clerk  in  preparing  the  transcript. 

[2]  2.  It  is  perceived  that  the  action  was 
not  brought  on  the  debt,  or  for  the  contract 
price  of  the  goods,  but  simply  to  recover  the 
security  which  had  been  placed  at  the  time 
for  the  debt.  This  latter  was  unaffected  by 
the  bankruptcy  proceedings.  Act  1898,  §  67d. 
This  section  of  the  Bankruptcy  Act  reads: 

"Liens  given  or  accepted,  In  good  faith  and 
not  in  contemplation  of  or  in  fraud  upon  this 
act  and  for  a  present  consideration,  which  have 
been  recorded  according  to  law,  if  record  thereof 
was  necessary  in  order  to  impart  notice,  shall 
(to  the  extent  of  such  present  consideration 
only)  not  be  affected  by  this  act." 
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[31  It  is  true  the  bankruptcy  court  bad 
power  to  take  charge  of  the  property,  and 
cause  It  to  be  sold  for  the  purpose  of  realiz- 
ing the  surplus,  and  so  to  prevent  the  bring- 
ing of  any  suit  In  a  state  court  to  realize  to 
the  security  after  the  Inception  of  the  bank- 
ruptcy proceedings,  or  to  arrest  such  suit  if 
so  brought  (Re  Jersey  Island  Packing  Co., 
138  Fed.  625,  71  O.  C.  A.  75,  2  L.  R  A  [N. 
S.]  560),  but  the  trustee  In  bankruptcy  is  not 
bound  to  Interfere  unless  there  Is  a  reason- 
able ground  for  believing  that  a  surplus 
will  be  realized ;  and  it  would  be  folly  for 
him  to  do  so  where  a  sufficient  surplus  could 
not  be  realized  to  justify  an  attempt  to  ad- 
minister the  security  (Id.).  In  a  case  of  the 
kind  before  us  it  is  perfectly  certain  there 
could  be  no  Interference,  since  the  amount  in- 
volved is  too  small  to  justify  any  action  on 
the  part  of  the  trustee,  there  is  no  evidence 
that  there  could  be  any  surplus,  and  none 
can  be  imagined  except  perhaps  the  sum  of 
>3,  the  cash  part  of  the  consideration  paid 
at  the  time,  and  this  Is  but  a  trifle.  So,  al- 
though the  trustee  In  bankruptcy  can  Inter- 
fere, this  does  not  render  the  state  court  pro- 
ceeding invalid,  so  long  as  he  does  not  Inter- 
fere, and  the  latter  court  can  act  with  perfect 
freedom  where  it  is  apparent  that  the  cir- 
cumstances are  such  that  no  possible  bene- 
fit could  accrue  to  the  bankrupt's  estate  by 
such  Interference. 

[4,  S]  8.  It  is  true  the  action  under  consid- 
eration is  of  a  very  unusual  nature,  since  the 
title  is  generally  retained  by  the  vendor  in 
sales  of  goods  because  of  the  supposed  finan- 
cial irresponsibility  of  the  vendee,  and  ordi- 
narily the  recovery  of  a  Judgment  against  the 
latter  for  the  value  of  the  goods  would  be  but 
a  fruitless  expense,  but  not  necessarily  so 
in  all  cases.  And  the  holder  of  the  security 
has  a  special  property  in  it  which  entitles 
him  to  recover  its  value,  to  the  extent  at  least 
of  his  debt,  if  it  be  converted  by  the  debtor. 
Such  a  liability,  arising  after  the  institution 
of  the  bankruptcy  proceedings,  would  not 
constitute  a  provable  debt  thereunder,  and 
would  not  be  affected  by  that  law  (section 
63a).  Zavelo  v.  Beeves,  227  D.  S.  625,  33 
Sup.  Ct.  305,  57  L.  Ed.  676,  Ann.  Cas.  1914C, 
604. 

Reverse  the  judgment  of  the  Court  of  Civil 
Appeals,  and  affirm  the  judgment  of  the  cir- 
cuit court 


BROWNING  v.  GRAT. 

(Supreme  Court  of  Tennessee.    Feb.  3,  1917.) 

Elections  «=»55  —  Official  Oath  —  Neces- 
sity. 

The  statutory  requirement  that  officers  and 
clerks  of  elections  shall  take  oaths  prescribed  is 
mandatory,  but  when  it  affirmatively  appears 
that  no  injury  was  done,  either  to  the  voters 
or  to  the  candidates,  failure  to  take  and  sub- 
scribe the  oath  by  the  officers  of  an  election  is 


a  mere  irregularity,  for  which  the  election  will 
not  be  invalidated. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  if  47,  48;  Dec.  Dig.  «=>55.] 

Appeal  from  Circuit  Court  Clay  County; 
O.  E.  Snodgrass,  Judge. 

Election  contest  by  P.  S.  Browning  against 
J.  M.  Gray.  From  Judgment  sustaining  de- 
murrer to  petition,  petitioner  appeals.  Afr 
firmed. 

Jno.  J.  Gore,  of  Galnesboro,  and  M.  0. 
SidweU,  of  Celina,  for  petitioner.  W.  C. 
Davidson,  O.  B.  Maxey,  and  W.  D.  Flake,  all 
of  Celina,  and  W.  R  Officer,  of  Livingston, 
for  defendant. 

LANSDEN,  J.  The  petition  in  this  case 
was  filed  by  the  petitioner,  P.  S.  Browning, 
for  the  purpose  of  contesting  the  right  of 
the  defendant  J.  M.  Gray,  to  the  office  of 
sheriff  of  Clay  county.  It  is  shown  by  the 
petition  that  at  the  regular  August  election, 
the  defendant  Gray  received  787  votes,  and 
the  petitioner,  his  nearest  competitor,  receiv- 
ed 728  votes;  that  in  these  totals  are  In- 
cluded the  votes  cast  at  the  Fox  Springs  pre- 
cinct where  the  petitioner  received  9  votes 
and  the  defendant  Gray  received  30  votes. 
It  is  averred  that  at  said  precinct  election 
the  officers  of  election,  being  provided  with 
proper  blanks  furnished  by  the  election  com- 
missioners of  the  county,  opened  and  held  the 
election,  and  at  the  conclusion  of  the  voting 
filled  out  and  signed  the  certificates  or  affi- 
davits in  blank  furnished  them  by  the  elec- 
tion commissioners ;  but  no  oatb  was  admin- 
istered to  them  by  any  officer  authorized  to 
administer  oaths,  that  the  filling  out  of  said 
affidavits  after  the  polls  were  closed  and  pre- 
senting them  to  the  election  commissioners, 
when  in  fact  they  were  not  sworn  to,  was  a 
fraud  and  the  case  stands  as  if  no  affidavit 
had  been  subscribed  and  no  oath  administer- 
ed. It  is  also  shown  by  the  petition  that 
with  this  precinct  eliminated  from  the  total 
returns,  the  defendant  Gray  would  not  have 
received  a  majority  of  the  legally  cast  votes 
In  said  county,  and  that  the  petitioner  would 
have  received  such  majority,  and  is  the  legal- 
ly elected  sheriff  of  the  county  and  entitled 
to  be  inducted  Into  the  office. 

There  was  a  demurrer  to  the  petition, 
which  was  sustained  by  the  circuit  judge, 
who  rendered  judgment  accordingly.  From 
this  Judgment  the  petitioner  Browning  has 
appealed  and  assigned  errors. 

In  the  petition,  as  well  as  in  the  brief 
and  argument  at  the  bar,  petitioner's  counsel 
cast  his  case  entirely  upon  the  failure  of  the 
officers  holding  the  election  at  the  Fox 
Springs  precinct  to  take  the  oath  prescribed 
by  the  statute.   The  oath  Is  as  follows: 

"You  do  solemnly  swear  that,  as  judge  of  this 
election,  you  will  suffer  no  one  to  vote  whom 
you  know,  of  your  own  knowledge,  or  who  ap- 
pears, either  by  his  own  oath  or  by  the  testi- 
mony of  others,  not  to  be  a  qualified  voter ;  that 
you  will  not  suffer  the  ballot  box  to  be  out  of  the 
presence  or  sight  of  at  least  two'  of  your  num- 
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ber  until  every  vote  is  counted  but;  that  you 
will  faithfully  and  impartially  conduct  your- 
selves as  judges  of  this  election ;  and  that  you 
will  in  all  respects  perform  the  duties  imposed 
upon  you  by  law  as  judges  and  inspectors  of  this 
election.    So  help  you  God." 

The  oath  of  the  clerks  is  as  follows: 
"Ton  do  solemnly  swear  that  you  will  faithful- 
ly, truly,  and  impartially  discharge  your  duty 
as  clerks  of  this  election.   So  help  you  God." 

It  is  proper  to  observe  that  the  petition 
does  not  charge  that  the  petitioner  actually 
received  a  majority  of  the  votes  cast  in  the 
election,  or  that  there  was  any  imposition  or 
deception  upon  the  voters,  or  that  there  was 
disorderly  conduct  at  the  precinct  complain-' 
ed  of,  or  that  the  votes  were  not  counted  as 
cast,  or  that  illegal  votes  were  cast,  or  that 
legal  voters  were  forbidden  to  vote,  or  that 
the  failure  to  take  the  oaths  of  office  upon 
the  part  of  the  election  officials  affected  the 
result  of  the  election  in  any  way.  It  is 
merely  an  irregularity  which,  it  is  insisted 
for  the  petitioner,  is  a  mandatory  one,  and 
a  failure  to  observe  It  by  taking  the  oath 
before  the  polls  were  opened  rendered  the 
election  at  the  precinct  complained  of  abso- 
lutely void. 

It  was  observed  by  this  court  in  Barry  v. 
Lauck,  5  Cold.  693,  in  1868,  that: 

"In-  determining  what  circumstances  of  offi- 
cial omission  or  misconduct  will  avoid  an  elec- 
tion, the  object  to  be  attained  by  an  election 
must  be  kept  in  view,  to  wit:  The  ascertaining 
of  the  will  of  the  community  upon  a  particular 
question.  Whatever  statutory  provisions  are  es- 
sential to  the  attainment  of  this  end,  are  obvi- 
ously indispensable;  and  whatever  precautions 
prescribed  by  .  statute  against  mistake  or  fraud 
are  of  such  a  nature  that  their  omission  in  the 
particular  instance  has  resulted  in  a  fraud  upon 
the  electors,  or  has  rendered  the  result  of  the 
election  incurably  uncertain,  or  the  future  omis- 
sion of  which,  in  the  future,  if  permitted,  must 
necessarily  prove  avenues  of  fraud,  tend  to  pre- 
vent a  fair  exercise  of  the  franchise,  or  to  ren- 
der elections  insecure  and  uncertain,  must  be 
held  to  be  matter  of  substance,  and  essential  to 
the  validity  of  the  proceeding." 

It  is  conceded  by  the  petitioner  that  the 
will  of  the  community  was  correctly  ascer- 
tained at  the  election  complained  of,  and 
this,  of  course,  satisfies  the  spirit,  if  not  the 
letter,  of  the  law.  Courts  are  properly  very 
slow  to  Interfere  with  the  declared  result 
of  an  election  unless  there  are  specific  charg- 
es of  fraud  directed  against  named  voters 
sufficient  in  number  to  change  the  result. 
This  rule  is  supported  by  a  sound  public 
policy  grounded  in  a  due  regard  for  the 
peace  and  order  of  society  and  the  stability 
of  governments.  If  the  will  of  a  majority 
of  the  legal  and  qualified  voters  has  been 
ascertained,  although  irregularly  ascertain- 
ed, it  would  be  bootless  to  order  another 
election  to  accomplish  the  same  purpose. 
Such  a  rule  would  not  only  accomplish  no 
good  result,  but  would  throw  the  community 
involved  into  turmoil  and  strife. 

We  think  the  requirement  of  the  statute 
that  officers  and  clerks  of  elections  shall  take 
the  oaths  of  office  prescribed  is  a  manda- 
tory provision  intended  to  secure  the  purity 


Of  the  ballot  by  permitting  all  legal  voters  to 
vote,  and  preventing  illegal  voters  from  vot- 
ing, and  by  securing  a  correct  count  of  the 
ballots  as  cast  Bat  a  reasonable  enforce- 
ment and  application  of  the  statute  should 
always  be  given,  and  hence  when  it  affirma- 
tively appears  that  no  injury  was  done,  ei- 
ther to  the  voters  or  to  the  candidates  before 
the  voters,  failure  to  take  and  subscribe  the 
oath  by  the  officers  of  the  election  is  a  mere 
irregularity  for  which  the  election  will  not 
be  invalidated.  State  ex  rel.  v.  Burrow,  119 
Tenn.  376,  104  S.  W.  526,  14  Ann.  Cas.  809. 
The  contrary  rule  would  defeat  the  will  of 
the  majority.  It  would  confer  the  office  upon 
the  minority  candidate  and  thus  subvert  the 
purpose  for  which  the  election  was  held.  In 
addition,  it  would  confer  upon  the  officers 
holding  the  election  power  to  defeat  the  elec- 
tion entirely,  and  thereby  enforce  their  arbi- 
trary will  upon  the  community.  This  would 
be  a  perversion  of  the  purposes  of  an  election 
and  a  violation  of  the  rule  laid  down  by  this 
court  in  Barry  v.  Lauck,  supra.  The  Legis- 
lature did  not  Intend  to  confer  such  power 
upon  the  officers  holding  the  election.  Its 
purpose  was  to  secure  the  purity  of  the  ballot 
and  to  guarantee  the  enforcement  of  the  will 
of  a  majority  of  the  voters.  As  this  has 
been  done,  according  to  the  allegations  of  the 
petition,  we  think  the  election  was  valid. 

In  McCraw  v.  Harralson,  4  Cold.  40,  this 
court,  in  speaking  of  a  similar  statute,  non- 
observance  of  which  was  claimed  to  invali- 
date an  election,  said : 

"No  illegal  votes,  as  shown  by  the  record,  were 
received,  and  none  improperly  rejected.  The 
election  was  quiet,  and  conducted  in  a  spirit  of 
fairness  throughout  the  county,  and  without 
complaint,  in  this  respect,  by  any  one.  Under 
such  circumstances,  it  would  be  a  violent  pre- 
sumption, in  the  absence  of  all  fraud,  undue  in- 
fluence, or  misconduct,  in  the  deputies  holding 
the  election,  to  decide,  that  the  mere  fact,  that 
the  coroner  appointed  the  deputies,  whether 
before  or  after  he  assisted  in  making  up  a  ticket 
for  county  offices,  upon  which  his  name  was 
placed  as  a  candidate  for  trustee,  rendered  the 
election  null  and  void.  Such  a  conclusion  is 
absurd,  and  cannot  be  maintained  by  reason  or 
authority." 

This  case  was  reaffirmed  upon  this  point 
in  Cook  v.  State,  90  Tenn.  414,  16  S.  W.  471, 
13  L.  R.  A.  183. 

A  great  many  cases  are  reported  which 
hold  in  substance  with  this  opinion.  They 
are  too  numerous  to  be  reviewed  or  even 
cited.  A  great  many  of  them  are  collected  in 
a  note  to  Pea  body  v.  Burch,  75  Kan.  543,  89 
Pac.  1016,  12  Ann.  Cas.  722.  They  Include 
cases  from  the  states  of  Alabama,  California, 
Colorado,  Connecticut,  Florida,  Hawaii,  Illi- 
nois, Indiana,  Iowa,  Kansas,  Kentucky,  Mary- 
land; Michigan;  Minnesota,  Missouri,  Mon- 
tana, Nebraska,  Nevada,  New  Mexico,  New 
York,  Oklahoma,  Oregon,  Pennsylvania,  Tex- 
as, Utah,  Washington,  Wisconsin,  Wyoming, 
and  we  add  our  cases  of  Barry  v.  Lauck  and 
McCraw  v.  Harralson,  supra.  See  McGrane 
v.  Nez  Perce  County,  18  Idaho,  714,  112  Pac. 
312,  32  L.  R.  A.  (N.  S.)  730,  Ann.  Cas.  1912A, 
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166,  and  notes;  Tuntland  v.  Noble  et  aL,  30 
S.  D.  148,  188  N.  W.  291,  Ann.  Can.  1915A, 
1004,  and  notes;  Hughes  v.  Roberts  et  aL,  142 
Ky.  142,  134  8.  W.  168,  Ann.  Gas.  1912D,  148, 
and  note;  15  Cyc.  872. 
Affirmed. 


BAKER  v.  MILLER. 
(Supreme  Court  of  Tennessee.  Jan.  22,  1017.) 

1.  Taxation  <8=»875(3)  —  Inheritance  Tax  — 
Legitimating  Child. 

Under  Shannon's  Code,  ||  6406-6408,  as 
to  the  method  and  effect  of  legitimating  a  child 
bora  out  of  lawful  wedlock,  such  a  child's  share 
of  his  father's  estate  is  not  subject  to  the  6  per 
cent  collateral  inheritance  tax  under  Acts  1803, 
c.  174,  |  1,  for,  since  such  child  inherits  di- 
rectly, and  not  collaterally,  and  the  title  to  the 
1893  act  covers  only  collateral  inheritance,  if 
the  act  were  construed  as  imposing  a  tax  on 
the  inheritance  of  such  a  child,  it  would  be  un- 
constitutional as  broader  than  its  title. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  1692;  Dec.  Dig.  «=>875(3).] 

2.  Bastards  <S=»106— Legitimation  of  Chil- 
dren—Effect  of  Statutes. 

The  effect  of  the  rule  of  Shannon's  Code,  I 
5408,  creating  the  relation  of  father  and  child 
between  a  father  and  his  legitimated  child,  is 
not  weakened,  in  respect  of  the  rights  of  the 
child  to  inherit  from  such  father,  by  the  fact 
that  his  mother  still  has  some  rights  as  regards 
the  child's  person  superior  to  those  acquired  by 
his  father  through  legitimation,  and  some  right 
of  inheritance  of  the  child's  property  superior 
to  the  father's  next  of  kin. 

[Ed.  Note.— For  other  cases,  see  Bastards. 
Cent  Dig.  ||  263,  264;  Dec.  Dig.  «=»105.] 

3.  Statutes  «=>121(4)— Inheritance  Tax  — 
Adopted  Child  —  Subject  Expressed  in 
Title. 

Const  art  2,  t  17,  provides  that  the 
subject  of  a  law  shall  be  expressed  in  its  title. 
Shannon's  Code,  f  5411,  provides  that  an  adopt- 
ed child  shall  have  the  rights  of  one  born  in  law- 
ful wedlock  as  concerns  inheritance  from  his 
adopted  father,  etc..  Acts  1893,  c.  174,  |  1,  en- 
titled an  act  to  provide  for  collateral  inheritance 
tax,  etc.,  on  estates,  provides  that  the  exception 
therein  in  favor  of  ''children"  shall  not  apply 
to  adopted  children.  Held,  that  such  provision 
is  unconstitutional,  under  Const  art  2,  {  17, 
since  the  title  of  the  act  covers  only  collateral 
inheritance,  and  children  by  adoption  inherit  di- 
rectly. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  173;  Dec  Dig.  «=>121(4).J 

4.  Taxation  «=»906(3>— Inheritance  Tax- 
Attorney  fob  the  State— Fees. 

In  view  of  sections  14,  20,  of  the  collateral 
inheritance  tax  law  (Acts.  1893,  c.  174),  provid- 
ing for  attorney's  fees  for  attorney  for  the  state 
in  the  county  court  in  proceedings  to  enforce 
payment  of  the  tax,  but  providing  that  in  the 
circuit  court  the  district  attorney  general  and 
in  the  Supreme  Court  the  Attorney  General 
shall  represent  the  state  in  such  proceedings,  no 
attorney's  fees  can  be  allowed  a  private  attor- 
ney for  the  state  in  either  circuit  or  supreme 
court 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  1731:  Dec  Dig.  «=>905(3)J 

Appeal  from  Circuit  Court,  Hawkins  Coun- 
ty; Dana  Harmon,  Judge. 


Action  by  L.  R.  Baker,  for  the  use  of  the 
State,  etc.,  against  T.  O.  Miller,  administra- 
tor. From  a  Judgment,  plaintiff  appeals. 
Affirmed. 

Frank  M.  Thompson,  Atty.  Gen.,  and  R. 
C  Coleman,  of  Rogersville,  for  appellant 
Chesnutt  &  Portrum,  of  Rogersville,  for  ap- 
pellee. 

NEIL,  C.  J.  This  action  was  begun  In  the 
county  court  of  Hawkins  county,  to  recover 
a  collateral  Inheritance  tax  on  the  estate  of 
Tom  Miller,  deceased,  valued  at  850,000. 
The  defendant  was  the  natural  son  of  Tom 
Miller,  who,  by  proper  proceedings  In  the 
county  court,  had  caused  defendant  to  be 
adopted  and  legitimated.  The  county  court 
held  that  defendant  was  liable  for  only  1% 
per  cent  of  the  estate,  due  as  the  direct  in- 
heritance tax  under  Acts  1909,  c.  479,  f  20. 
The  clerk,  believing  the  estate  was  subject 
to  the  5  per  cent  collateral  Inheritance  tax 
under  Acts  1893,  c.  174,  |  1,  appealed  to  the 
circuit  court,  and  resumed  the  controversy 
there.  In  that  court  the  judgment  of  the 
county  court  was  affirmed.  The  case  was 
then  brought  to  this  court  by  appeal. 

The  question  turns  on  the  construction  of 
chapter  174,  §  1,  of  the  Acts  of  1893,  the 
general  collateral  inheritance  tax  law.  The 
caption  reads: 

"An  act  to  .provide  for  a  collateral  inheritance 
and  succession  tax  or  duty  upon  certain  estates, 
and  for  the  collection  of  the  same,  and  to  this 
end,  to  confer  further  jurisdiction  upon  the 
county  courts ;  and  to  provide  penalties  for  the 
violation  of  certain  parts  of  this  act:  and  also 
to  repeal  section  6  of  chapter  26  of  the  Acts  of 
the  Extraordinary  Session  of  1891,  entitled  'An 
act  to  amend  chapter  130  of  the  Acts  of  the 
General  Assembly  of  1889,  entitled  "An  act  to 
provide  revenue  for  the  state  of  Tennessee  and 
the  counties  thereof."  * " 

Section  1  is  as  follows: 

"That  all  estates— real,  personal,  and  mixed— 
of  every  kind  whatsoever,  situated  within  this 
state,  whether  the  person  or  persons  dying 
seized  thereof  be  domiciled  within  or  out  of  this 
state,  passing  from  any  person  who  may  die  seiz- 
ed or  possessed  of  such  estates,  either  by  will  or 
under  the  intestate  laws  of  this  state,  or  any 
part  of  such  estate  or  estates,  or  interest  there- 
in, transferred  by  deed,  grant  bargain,  gift,  or 
sale,  made  in  contemplation  of  death,  or  intend- 
ed to  take  effect  in  possession  or  enjoyment  after 
the  death  of  the  grantor  or  bargainor  to  any 
person  or.  persons  or  to  bodies  corporate  or  poli- 
tic, in  trust  or  otherwise,  other  than  to  or  for 
the  use  of  the  father,  mother,  husband,  wife, 
children,  and  lineal  descendants  born  in  law- 
ful wedlock  of  the  person  dying  seised  and  pos- 
sessed thereof,  shall  be,  and  they  are  hereby, 
made  subject  to  a  duty  or  tax  of  five  dollars  on 
every  hundred  dollars  of  the  clear  value  of  such 
estate  or  estates  so  passing,  and  at  and  after 
the  same  rate  for  any  less  amount  to  be  paid 
to  the  use  of  the  state ;  and  all  owners  of  such 
estates  and  all  executors  and  administrators 
and  their  sureties  shall  only  be  discharged  from 
liability  for  the  amount  of  such  taxes  or  duties 
the  settlement  of  which  they  may  be  charged 
with,  by  having  paid  the  same  over  for  the  use 
of  the  state  as  hereinafter  directed:  Provided, 
that  no  estate  which  may  be  valued  at  a  less  sum 
than  two  hundred  and  fifty  dollars  shall  be  sub- 
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ject  to  this  duty  or  tax:  And  provided  further, 
that  the  term  children  shall  not  be  construed  to 
apply  to  adopted  children." 

It  is  insisted  in  behalf  of  the  state  that 
through  the  operation  of  the  second  proviso 
of  the  section  it  cannot  be  held  that  the  de- 
fendant is  included  in  the  exception  in  favor 
of  children  occurring  In  the  clause,  "other 
than  to  or  for  the  use  of  the  father,  mother, 
husband,  wife,  children,  and  lineal  descend- 
ants born  in  lawful  wedlock  of  the  person 
dying,"  etc.  For  the  defendant  it  is  insisted 
that  he  is  within  the  term  "children,"  since 
he  was  not  only  adopted,  but  was  likewise 
legitimated. 

[1]  The  defendant  also  insists  that  hav- 
ing been  legitimated,  he  Inherits  directly, 
and  not  collaterally;  therefore,  if  the  act  be 
construed  as  imposing  a  tax  on  one  in  his 
situation,  the  body  of  the  act  is  made  broad- 
er than  its  title,  and  the  act  so  rendered  un- 
constitutional;  hence  that  such  a  construc- 
tion cannot  be  adopted  If  any  other  can  be 
found  in  harmony  with  the  title. 

We  think  the  contention  last  stated  is 
sound,  and  that  it  is  decisive  of  the  case. 

The  method  of  legitimating  a  child  born 
to  one  out  of  lawful  wedlock,  and  the  effect 
of  such  legitimation  set  forth  in  Shannon's 
Code,  H  6406  to  5408,  inclusive  is  as  follows: 

"5400.  The  application  to  legitimate  a  child 
not  born  in  lawful  wedlock  is  made  by  petition, 
in  writing,  signed  by  the  person  wishing  to  legit- 
imate such  child,  and  setting  forth  the  reasons 
therefor. 

"5407.  The  court,  if  satisfied  with  the  reasons, 
may,  by  order  embodying  the  petition  in  full, 
and  entered  upon  the  minutes  of  the  court,  de- 
clare such  child  legitimate. 

"5408.  The  effect  of  the  legitimation  is  to 
create  the  relation  of  parent  and  child  between 
the  petitioner  and  person  legitimated,  as  if  the 
latter  had  been  born  to  the  former  in  lawful 
wedlock." 

[2]  We  have  several  decisions  which  ap- 
ply the  principle  or  rule  contained  in  section 
5408  quite  as  strongly  as  there  stated. 
Swanson  v.  Swanson,  2  Swan  (32  Tenn.)  446; 
Williams  v.  Williams,  11  Lea  (79  Tenn.)  652, 
657;  McKamle  v.  Baskerville,  86  Tenn.  (2 
Pickle)  459,  7  S.  W.  194 ;  Scott  v.  Wilson,  110 
Tenn.  175,  75  S.  W.  1091.  The  effect  of  the 
statutory  rule  is  in  no  sense  weakened,  in 
respect  of  the  rights  of  the  legitimated  child 
to  Inherit  from  his  legitimating  parent,  by 
the  fact  that  his  mother  still  has  some  rights 
as  regards  the  child's  person  superior  to 
those  required  by  his  father  through  the 
act  of  legitimation,  and  some  right  of  inheri- 
tance of  the  child's  property  superior  to  the 
father's  next  of  kin.  The  nature  of  these 
superior  rights  may  be  found  in  Scott  v.  Wil- 
son, supra;  McCormlck  v.  Cantrell,  7  Terg. 
(15  Tenn.)  615;  Lawson  v.  Scott,  1  Terg.  (9 
Tenn.)  92. 

The  legitimation  having  the  full  effect  of 
creating  the  lawful  relation  of  parent  and 
child  between  the  father  and  the  legitimated 
child  as  completely  from 'the  standpoint  of 
the  child's  rights  of  inheritance  as  if  the 
latter  bad  been  born  in  lawful  wedlock,  de- 


fendant's inheritance,  on  the  death  of  his  fa- 
ther, was  direct  and  not  collateral,  and 
therefore  could  not  be  taxed  under  a  statute 
devoted  wholly  to  collateral  Inheritance  tax- 
ation; hence  the  Legislature  must  have  In- 
tended to  Include  such  children  within  the 
terms  mentioned,  for  purposes  of  exclusion, 
in  section  1. 

Substantially  the  same  point  arose,  and 
was  decided  in  the  same  way,  in  Common- 
wealth v.  Mackey,  222  Pa.  613,  72  AO.  250, 
128  Am.  St.  Rep.  826,  and  Wirrlnger  v.  Mor- 
gan, 12  Cal.  App.  26,  106  Pac.  425.  To  same 
effect,  also,  In  re  Cook's  Estate,  187  N.  X. 
253,  79  N.  E.  991;  Com.  v.  Gllkeson,  18  Pa. 
Super.  Ct  516. 

[S]  The  same  result  must  follow  if  the 
defendant  be  treated  only  as  an  adopted 
child,  since  as  such  he  has  all  of  the  rights 
of  a  child  born  in  lawful  wedlock  so  far  as 
concerns  his  own  right  of  Inheritance  from 
his  adoptive  father,  although  the  latter  can- 
not inherit  from  him,  nor  can  he  Inherit  col- 
laterally from  the  adopting  father's  other 
children,  or  next  of  kin.  Shan.  Code,  I 
5411;  Helms  v.  Elliott,  89  Tenn.  446,  14  S. 
W.  930, 10  L.  R.  A.  535 ;  Murphy  v.  Portrum, 
95  Tenn.  605,  82  8.  W.  633,  30  L.  R.  A.  263. 
Such  inheritance  is  likewise  direct  and  not 
collateral.  The  same  point  in  effect  has 
been  ruled  in  the  same  way  in  other  jurisdic- 
tions. In  re  Winchester's  Estate,  140  OaL 
468,  74  Pac.  10;  In  re  Cook's  Estate,  supra. 
It  follows  that  the  second  proviso  in  section 
1  is  not  in  harmony  with  the  title,  and 
being  merely  incidental  may  be  stricken  out, 
and  the  act  saved  from  conflict  with  our 
Constitution  of  1870,  art  2,  f  17.  McCamey 
v.  Cummings,  130  Tenn.  494,  503,  172  S.  W. 
311 ;  State  ex  rel.  v.  Taylor,  119  Tenn.  229, 
256,  257,  104  S.  W.  242;  State  v.  Hayes,  116 
Tenn.  40,  60,  93  S.  W.  98;  State  ex  rel.  v. 
Trewhitt,  113  Tenn.  661,  82  8.  W.  480.  That 
the  rule  announced  in  these  cases  Is  in  accord 
with  the  great  weight  of  authority  In  other 
jurisdictions,  see  Ann.  Can.  1916D,  pp.  28,  29, 
and  cases  there  cited. 

Numerous  other  contentions  appear  in  the 
briefs  of  counsel,  bnt  they  need  not  be  spe- 
cifically mentioned,  since  the  ground  on 
which  we  have  placed  the  decision  dominates 
all  of  them. 

There  being  no  error  In  the  Judgment  of 
the  trial  court,  it  must  be  affirmed. 

[4]  Mr.  R  C.  Coleman  represented  the 
state  in  the  county  court  proceeding,  and 
was  allowed  therefor  a  fee  of  |125.  This 
was  approved  in  the  circuit  court  Mr.  Cole- 
man insists  that  the  amount  was  not  suffi- 
cient. He  performed  valuable  services  in 
the  circuit  court,  and  also  in  this  court,  and 
we  should  take  pleasure  in  making  the  ad- 
ditional allowance  if  we  could;  but  he  can- 
not be  paid  anything  for  these  latter  services, 
since  the  statute  devolves  the  duty  on  the  dis- 
trict attorney  general  in  the  circuit  court, 
and  on  the  Attorney  General  of  the  state 
in  the  Supreme  Court  Acta  1883,  c.  174,  {$ 


Digitized  by  Google 


Tenn.)  SHARP  v.  SOVEREIGN  CAMP 


WOODMEN  OF  THE  WORLD 


529 


14,  2a  We  can  therefore  consider  only  hte 
services  In  tbe  county  court,  and  for  these 
we  think  the  amount  allowed  was  sufficient 
It  should  be  stated  that  the  Attorney  Gen- 
eral appeared  In  this  court  by  his  assistant, 
Mr.  Neal  L.  Thompson,  and  ably  presented 
the  state's  cause  along  with  Mr.  Coleman. 

SHARP  v.  SOVEREIGN  OAMP  WOODMEN 
OF  THE  WORLD. 

(Supreme  Court  of  Tennessee.    Feb.  8,  1917.) 

Insurance  777— Mutual  Benefit  Iksttb- 
jlnob— Designation  or  Binmiciaby— Pkb- 
sohs  Eligible. 
Under  Acts  1913,  c  44,  f  6,  providing  that 
death  benefits  of  a  mutual  benefit  association 
shall  be  confined  to  certain  persons  named,  and 
a  provision  of  the  association  constitution  for 
reversion  of  benefits  to  the  society  if  no  legal 
beneficiary  survived  the  member,  where  a  mem- 
ber named  a  woman  as  his  sister  and  she  was 
not  related  to  him,  the  designation  was  of  no 
effect,  but  that  did  not  avoid  the  policy  or  make 
it  -voidable,  and  it  was  competent  for  the  insured 
later  to  name  his  brother  as  beneficiary. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  1944;  Dec.  Dig.  «=>777.] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  Edward  D.  Sharp  against  the 
Sovereign  Camp  Woodmen  of  the  World. 
Certiorari  to  review  decree  of  the  Court  of 
Civil  Appeals,  reversing  the  chancellor's  de- 
cree for  defendant  Writ  granted,  and  de- 
cree of  the  Court  of  Civil  Appeals  modified 
and  affirmed. 

Jno.  H.  Lechlelter,  of  La  Follette,  J.  M. 
Anderson  and  B.  H.  Littleton,  both  of  Nash- 
ville, and  W.  P.  Cooper,  of  Shelbyville,  for 
complainant  Pendleton  ft  De  Witt,  of  Nash- 
ville, for  defendant 

WILLIAMS,  J.  This  Is  a  suit  Instituted 
by  complainant,  Sharp,  to  recover  upon  a 
benefit  certificate  Issued  to  his  brother, 
Thomas  Sharp,  deceased,  by  the  defendant 

The  chancellor  held  that  complainant  was 
not  entitled  to  recover,  but  his  decree  was 
reversed  by  the  Court  of  Civil  Appeals  upon 
the  ground  that  the  defendant  order  was  by 
reason  of  certain  facts  estopped  In  pais.  We 
are  asked  to  grant  a  writ  of  certiorari  in 
order  to  a  review  of  the  case. 

It  appears  that  when  the  benefit  certifi- 
cate was  first  issued  Thomas  Sharp  caused 
the  name  of  one  Dora  Simmons  to  be  in- 
serted as  his  "sister"  and  beneficiary,  al- 
though she  sustained  no  kinship  of  any  sort 
to  Mm. 

A  few  weeks  before  his  death  Thomas 
Sharp  forwarded  the  benefit  certificate  to 
the  officers  of  the  Sovereign  Camp,  request- 
ing that  there  be  a  change  made  in  the  bene- 
ficiary so  as  to  substitute  the  name  of  com- 
plainant, who  was  the  brother  of  the  insured, 
and  this  change  was  made. 

The  main  contention  of  the  defendant  so- 
ciety is  to  the  effect  that  the  Insured  perpe- 


trated a  fraud  upon  the  order  in  represent- 
ing Dora  Simmons  as  his  sister,  which  fraud 
vitiated  the  original  and  basic  contract  so 
that  no  relief  can  be  granted  even  upon  the 
changed  certificate. 

By  Act  1913,  c  44,  f  6,  It  Is  provided  that 
the  death  benefits  of  such  an  order  shall  be 
confined  to  a  class  to  which  the  first  beneficia- 
ry named,  Dora  Simmons,  did  not  belong. 
The  constitution  of  the  order  makes  like  pro- 
visions. 

But  the  statute  does  not  contain  any  stipu- 
lation to  the  effect  that  If  one  not  of  the 
confined  class  be  named  as  beneficiary,  the 
policy  shall  be  avoidable  by  the  order,  and 
no  such  forfeiture  clause  appears  In  the  con- 
stitution. 

The  constitution  of  the  order  provides  only 
for  forfeiture  or  reversion  as  follows: 

"If  there  be  no  person  surviving  the  member 
who  is  a  legal  beneficiary  as  defined  in  this  sec- 
tion *  •  *  then  said  benefits  shall  revert  to 
the  beneficiary  fund  of  the  order." 

If  we  treat  the  representation  referred  to 
as  a  misrepresentation,  it  was  not  one  that 
was  a  material  Inducement  to  the  contract 
by  which  the  order  Insured  the  life  of  the 
member;  it  did  not  increase  the  risk  of 
loss,  but  concerned  and  affected  only  the  des- 
ignation of  the  beneficiary  under  the  power 
to  that  end  in  the  member.  The  designation 
was  of  one  Ineligible,  and  therefore  It  was  as 
nil.  But  the  Improper  designation  of  a  bene- 
ficiary did  not  render  void  or  voidable  the 
contract  between  the  order  and  the  member. 
"The  designation  was  void,  and  left  matters 
as  though  no  designation  had  been  attempt- 
ed." Supreme  Lodge,  etc.,  v.  Hlne,  82  Conn. 
315,  73  Atl.  791;  Cunat  v.  Supreme  Tribe 
of  Ben  Hur,  249  111.  448,  94  N.  E.  925,  34 
L.  R.  A.  (N.  S.)  1192,  Ann.  Cas.  1912A,  213. 

Where  a  female  beneficiary  Is  designated 
as  "friend"  of  tbe  member,  but  she  is  ac- 
tually his  concubine,  and  without  the  class 
of  potential  beneficiaries,  the  designation  is 
held  to  be  without  effect  as  against  the  law- 
ful widow.  Di  Messiah  v.  Gem,  10  Misc. 
Rep.  30,  30  N.  T.  Supp.  824. 

In  the  case  of  Britton  v.  Supreme  Council 
of  Royal  Arcanum,  46  N.  J.  Eq,  102,  18  Atl. 
675,  19  Am.  St  Rep.  376,  a  like  contention 
was  discussed  and  denied: 

"Brennon,  the  beneficiary  named,  not  being  re- 
lated to  or  dependent  upon  the  insured,  can  take 
nothing  under  said  appointment.  Britton's  at- 
tempt to  make  Brennon  his  beneficiary,  there- 
fore, must  be  treated  as  nugatory.  The  only 
one  of  the  statements  in  the  application  which 
it  is  asserted  was  either  untrue  or  fraudulent  is 
the  one  in  which  it  is  stated  that  Brennon  was 
related  to  Britton  as  cousin.  But  conceding  as 
It  must  be,  that  the  statement  was  untrue,  and 
it  was  made  knowing  it  to  be  untrue,  the  ques- 
tion which  this  condition  of  fact  raises  is  this: 
Did  that  statement  have  the  least  effect  in  influ- 
encing or  inducing  the  defendant  into  doing 
something  to  its  harm  or  injury  which  it  would 
not  have  done  if  no  such  statement  had  been 
made?  It  is  clear  we  think  that  it  cannot  be 
considered  a  warranty.   The  only  possible  mls- 
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leading  effect  which  the  statement  in  question 
conld  have  had  was  to  produce  the  belief  that 
Brennon  was  qualified  to  become  Britton's  bene- 
ficiary when  in  fact  he  was  not  The  appellate 
court  of  Illinois,  in  enforcing  a  contract  made 
by  defendant  In  this  case,  containing  substan- 
tially the  same  terms  found  in  the  contract  now 
in  suit,  said  after  adopting  the  view  which  has 
just  been  quoted  from  the  opinion  in  case  of 
Hicks  v.  Perry,  140  Mass.  580  [5  N.  B.  634]: 
That  where  the  beneficiaries  are  prescribed  by 
law,  it  is  an  invasion  of  its  policy  and  a  viola- 
tion of  its  letter  to  Bay  that  where  a  member  has 
named  a  person  not  within  the  class  to  be  bene- 
fited, and  the  corporation  has  issued  the  certifi- 
cate to  such,  person,  such  acts  shall  deprive  the 
proper  person  or  class  of  persons  of  aH  right 
to  or  interest  in  the  fund.' 

The  designation  of  Dora  Simmons  being 
nugatory,  it  was  competent  for  the  Insured  to 
name  his  brother  as  beneficiary,  the  latter 
being  in  the  prescribed  class. 

The  writ  of  certiorari  is  granted,  and  the 
decree  of  the  Court  of  Civil  Appeals  Is  modi- 
fied, and  affirmed  as  to  the  result  reached  by 
that  court 


FRANKFORT  LAND  CO.  v.  HUGHBTT 
et  at 

(Supreme  Court  of  Tennessee.    Jan.  12,  1917.) 

1.  Venue  «J=»5(8)— Local  Action— Situs  of 
Land. 

Under  Shannon's  Code,  {  612L  subsec.  2, 
providing  that  all  bills  to  clear  up  title  to  lands 
shall  be  filed  in  the  county  in  which  the  land 
lies,  a  suit  to  recover  possession  of  land  and  re- 
move clouds  from  complainant's  title  is  a  local 
action,  properly  brought  in  the  county  wherein 
the  land  lies. 

[ESd.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  §  7 ;  Dec.  Dig.  «$=>5(3).] 

2.  Venue  <&=>5(3>— Land— Codefendants. 

Where  one  owning  land  in  one  county 
brought  ejectment  against  individuals  alleged  to 
be  trespassers,  and  against  a  corporation  locat- 
ed in  another  county  which  had  purchased  tim- 
ber cut  during  the  alleged  trespass,  but  had  not 
received  all  of  such  timber,  the  action  was  prop- 
erly brought  in  the  county  wherein  the  land  lay, 
the  corporation  being  an  interested  party,  and 
a  court  of  equity  requiring  that  all  persons  in- 
terested in  the  subject-matter  shall  be  made 
parties. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  |  7;  Dec.  Dig.  «=>6(3)J 

8.  Vendob  and  Purchaser  «=»227— Rights 
of  Purchasers— Knowledge  of  Defect  in 
Title. 

Where  promoters  of  a  corporation  conveyed 
land  to  the  corporation  and  a  third  person  as 
attorney  in  fact  for  one  promoter  joined,  but 
later  such  third  person  took  an  assignment  of 
all  the  timber  rights  from  the  promoters,  he  was 
charged  with  knowledge  that  all  the  property 
had  already  been  conveyed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  474;  Dec.  Dig.  4J=» 
227.] 

4.  Vendob  and  Pubchaseb  «= 230(1)  — 
Rights  of  Pubchaseb— Innocent  Pub- 
chaseb. 

Where  a  deed  to  land  made  specific  refer- 
ence to  the  book  and  page  on  which  the  gran- 
tor's deed  was  recorded,  and  erroneously  refer- 
red to  the  grantor  therein  as  a  corporation  when 


in  fact  it  was  a  number  of  individuals,  the  gran- 
tee of  the  second  deed  acquired  no  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |g  502-504,  507,  510,  512; 
Dec.  Dig.  «=>230(1).] 

5.  Estoppel  «=»70(1)— Estoppel  by  Con- 
duct—Delay— Claim  to  Land. 

Where  a  Wisconsin  corporation  owned  land 
in  Tennessee,  but  for  many  years  had  no  agent 
thereon,  and  merely  kept  up  its  possession  by  a 
tenant,  and  its  directors  only  infrequently  visit- 
ed the  land,  but  immediately  after  a  visit 
brought  ejectment  to  remove  the  cloud  of  a  tres- 
pass, it  was  not  estopped  to  claim  title  by  the 
alleged  delay  in  asserting  it 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  H  183,  186,  187;  Dec.  Dig.  «=» 
70(1).] 

6.  Estoppel  «=>97— Who  Mat  Claim  Estop- 
pel. 

Where,  owing  to  his  knowledge  of  defects 
in  title,  the  original  grantee  could  not  have 
claimed  estoppel  as  against  the  true  owner,  none 
of  his  successors  could  rely  on  estoppel. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  |  289;  Dec.  Dig.  <8=>97.] 

7.  Estoppel  <8=97— Who  Mat  Clam— Tres- 
passers. 

A  trespasser  and  those  who  connive  at  the 
trespass  have  little  standing  to  invoke  the  doc- 
trine of  equitable  estoppel. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  {  289;  Dec.  Dig.  «=»97.] 

8.  Estoppel  «J=>97— Right  to  Claim— Neg- 
ligence. 

Those  who  proceed  in  acquiring  land  with- 
out ordinary  care  are  not  entitled  to  the  benefit 
of  an  estoppel. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  i  289;  Dec.  Dig.  «=>97.] 

9.  Limitation  of  Actions  <8=»32(1)  —  Tres- 
pass— Rule  Applicable. 

Since  an  owner  of  land  suing  for  timber 
wrongfully  removed  may  waive  the  trespass, 
and  recover  in  indebitatus  assumpsit  his  action 
is  subject  to  limitation  of  Shannon's  Code,  f 
4472,  of  six  years,  and  not  of  section  4470  of 
three  years,  if  he  waives  the  tort 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §{  143-145;  Dec.  Dig.  «=> 
32(1).] 

10.  Assumpsit,  Action  of  <8=26— Damages— 
Measure. 

In  an  action  for  trespass  and  to  recover  the 
value  of  timber  removed  during  the  trespass, 
where  the  owner  relied  on  indebitatus  assump- 
sit, waiving  the  tort,  his  damages  were  properly 
limited  to  the  mild  rule. 

[Ed.  Note. — For  other  cases,  see  Assumpsit, 
Action  of,  Cent  Dig.  |§  156-161;  Dec.  Dig.  «=» 
26.] 

11.  Trespass  SO— Liability   of  Joint 
Tobt-  Feasors— Trespass. 

Parties  who  connived  at  a  trespass  by  cut- 
ting timber  were  joint  tort-feasors  and  equally 
liable  with  the  actual  trespasser  for  the  value  of 
timber  at  the  time  of  the  conversion. 

[E'd.  Note. — For  other  cases,  see  Trespass, 
Cent  Dig.  f  69;  Dec  Dig.  <8=30.] 

12.  Corporations  «=>666— Foreign  Corpo- 
ration—Suits— Venue. 

A  foreign  corporation  owning  land  in  a 
county  is  entitled  to  bring  ejectment  in  the 
county  wherein  the  land  lies.  * 

[Ed.  Note. — For  other  caseB,  see  Corporations, 
Cent  Dig.  §§  2601,  2602;  Dec.  Dig.  <S=>666.] 

Error  to  Chancery  Court,  Morgan  Coun- 
ty; A.  H.  Roberta,  Chancellor. 
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Ejectment  by  the  Frankfort  Land  Com- 
pany against  Jasper  Hughett  and  others.  De- 
cree for  complainant,  and  defendants  bring 
error.  Decree  ordered  to  be  entered,  and 
cause  remanded. 

James  A.  Monroe,  of  Harrlman,  for  plain- 
tiff. Martin  &  Trimble,  of  Chattanooga,  for 
defendant  Loomis  &  Hart  Mfg.  Co.  Davis  & 
Jones,  of  Wartburg,  for  defendant  Hugnett 

GREEN,  J.  The  Frankfort  Land  Company 
filed  its  original  bill  in  ejectment  May  23, 
1910,  in  the  chancery  court  of  Morgan  coun- 
ty, against  defendants  Jasper  Hugnett,  J. 
E.  Rich,  and  O.  A.  Quinn,  to  recover  two 
tracts  of  land  in  Morgan  county,  to  remove 
clouds  upon  its  title,  and  seeking  a  decree  for 
the  value  of  timber  cut  and  taken  away. 

At  the  May  term,  1911,  of  the  said  court 
the  bill  was  amended  by  making  the  Loomis 
&  Hart  Manufacturing  Company  a  party  de- 
fendant This  amendment  was  made  by  per- 
mission of  the  court,  and  was  done  by  inter- 
lining the  name  of  the  said  corporation  in 
the  caption  of  the  bill  as  a  defendant  and  by 
an  order  providing  that  the  charges  of  the 
bill  should  be  taken  as  having  been  made 
against  the  said  defendant  corporation. 

A  number  of  additional  amendments  were 
made  to  the  bill  during  the  progress  of  the 
litigation,  some  of  which  will  be  noticed 
later. 

Neither  defendants  Hughett  nor  Rich  were 
residents  of  Morgan  county.  O.  A.  Quinn 
was  a  resident  of  Morgan  county,  but  no  pro- 
cess was  ever  served  on  him,  and  as  to  him 
the  suit  was  later  dismissed.  The  Loomis  & 
Hart  Manufacturing  Company,  was  a  Ten- 
nessee corporation  with  its  situs  at  Chat- 
tanooga. Process  was  issued  for  said  com- 
pany to  Morgan  county  and  returned  "Not 
to  be  found."  Counterpart  process  then  is- 
sued to  Hamilton  county,  which  was  duly 
served. 

Defendants  Hughett  and  Rich  answered 
the  original  bill,  and  likewise  answered  the 
amended  bills,  and  neither  of  them  raised 
any  question  upon  the  jurisdiction  of  the 
court. 

The  Loomis  &  Hart  Manufacturing  Com- 
pany filed  a  plea  to  the  jurisdiction.  Issue 
was  joined  on  this  plea,  and  a  statement  of 
facts  agreed  to  upon  which  to  try  the  issue 
made  upon  said  plea  in  abatement  Late? 
the  complainant  obtained  permission  of  the 
court  to  withdraw  its  replication  to  the  plea 
In  abatement  and  made  a  motion  that  said 
plea  be  overruled  as  insufficient  Upon  con- 
sideration of  the  said  motion,  the  chancellor 
adjudged  the  plea  In  abatement  to  be  insuffi- 
cient and  It  was  overruled  and  disallowed 
and  the  Loomis  ft  Hart  Manufacturing  Com- 
pany required  to  answer  the  bill,  which  it 
accordingly  did,  and  also  answered  amended 
bills  later  filed. 

Considerable  testimony  was  taken,  a  ref- 
erence ordered,  and  upon  final  hearing  the 


chancellor  rendered  a.  decree  against  all  the 
defendants  on  account  of  timber  taken  from 
the  land  described.  Defendants  Hughett  and 
Loomis  &  Hart  Manufacturing  Company  ap- 
pealed to  this  court,  and  have  assigned  er- 
rors. The  complainant  has  likewise  filed  the 
record  for  writ  of  error  and  assigned  errors ; 
it  being  dissatisfied  with  the  amount  of  dam- 
ages allowed  to  it  by  the  chancellor. 

The  Loomis  &  Hart  Manufacturing  Com- 
pany, assigns  as  error  the  action  of  the  chan- 
cellor in  disallowing  and  overruling  its  plea 
to  the  Jurisdiction,  and  this  is  the  first  ques- 
tion to  be  determined  in  disposing  of  the 
case. 

The  plea  in  abatement  filed  by  the  Loomis 
&  Hart  Manufacturing  Company  Is  to  this 
effect: 

That  it  is  a  Tennessee  corporation  with 
its  principal  place  of  business  in  Hamilton 
county,  Tenn.,  that  it  was  not  originally  nam- 
ed as  a  party  defendant,  but  was  brought  in 
by  amendment  to  the  bill,  that  none  of  those 
named  as  defendants,  except  C.  A.  Quinn, 
were  residents  of  Morgan  county,  and  that 
no  process  was  ever  served  on  Quinn  and  the 
suit  was  dismissed  as  to  him.  It  Is  further 
set  out  that  said  defendant  was  not  served 
with  process  in  Morgan  county,  and  that  it 
never  has  had  any  office  or  agency  or  agent 
In  Morgan  county.  It  is  averred  that  this 
defendant  never  personally  nor  by  its  of- 
ficers, agents,  employes,  or  servants  entered 
upon  the  land  described  in  the  bill,  nor  took 
possession  thereof,  nor  did  It  ever  assert  any 
title  thereto  or  right  therein;  and  it  was 
said  that  the  only  cause  of  action  which  com- 
plainant had  against  this  defendant,  if  it  had 
any,  was  purely  transitory  and  grew  out  of 
the  fact  that  the  defendant  at  one  time  pur- 
chased certain  sawlogs,  believing  that  the 
person  from  whom  it  bought  them  was  the 
true  and  lawful  owner  thereof,  but  which  logs 
the  complainant  now  claims  were  cut  from 
the  land  sued  for.  It  was  further  stated  that 
the  charges  to  the  effect  that  defendant  bad 
trespassed  upon  complainant's  land  and  as- 
serted some  right  or  title  therein,  and  did 
things  that  would  operate  as  a  cloud  upon 
complainant's  title,  were  not  made  with  the 
expectation  or  intention  of  proving  any  -of 
them  as  to  this  defendant,  but  with  the 
wrongful  purpose  of  procuring  jurisdiction  of 
this  defendant  In  the  chancery  court  of  Mor- 
gan county.  It  was  also  averred  that  de- 
fendant Quinn,  the  only  resident  of  Morgan 
county  named,  was  neither  a  necessary  nor 
proper  defendant  and  was  named  as  such 
for  the  fraudulent  purpose  of  providing  a 
nominal  defendant  in  Morgan  county  to 
enable  that  court  to  obtain  jurisdiction  of 
other  defendants  in  a  transitory  action.  This 
plea  was  properly  verified,  and  complainant 
filed  a  replication  thereto,  as  heretofore 
stated. 

After  filing  its  replication,  complainant  and 
the  Loomis  &  Hart  Manufacturing  Company 
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entered  Into  a  stipulation  of  facts  with  ref- 
erence to  the  plea  In  abatement,  which  con- 
tains the  following  statements  relevant  to 
the  proper  disposition  of  the  plea: 
.  "Complainant,  Frankfort  Land  Company,  la  a 
Wisconsin  corporation,  having  its  principal 
place  of  business  at  Sturgeon  Bay,  Wisconsin." 

"Of  the  defendants  named  in  the  bill,  Jasper 
Hughett  is  a  resident  of  Scott  county,  Tennes- 
see, and  was  duly  served  with  process  in  said 
county,  J.  B.  Rich  is  a  resident  of  Cumberland 
county,  Tennessee,  and  was  duly  served  with 
process  in  that  county,  C.  A.  Quinn  is  a  resident 
of  Morgan  county,  Tennessee,  and  was  never 
served  with  any  process  and  the  bill  was,  by 
complainant's  solicitor,  dismissed  as  to  him 
some  months  ago,  and  the  defendant  Loomis  & 
Hart  Manufacturing  Company  is  a  Tennessee 
corporation,  having  its  situs  in  Hamilton  coun- 
ty, Tennessee.  It  was  served  with  process  in 
Hamilton  county,  Tennessee." 

"That  defendant  Loomis  &  Hart  Manufactur- 
ing Company  never  personally,  nor  by  its  offi- 
cers, agents,  employes,  or  servants,  took  posses- 
sion of  any  of  the  lands  that  are  described  in 
complainant's  bill,  and  said  defendant  does  not 
now  and  never  did  claim  any  part  of  said  land 
or  any  interest  therein." 

"Complainant's  cause  of  action  against  the 
Loomis  &  Hart  Manufacturing  Company  grows 
oat  of  the  fact  that  said  company  at  one  time 
purchased  from  defendant  J.  E.  Rich  certain 
sawlogs  which  were  cut  from  the  lands  describ- 
ed in  the  original  bill.  Said  J.  B.  Rich,  who 
claimed  to  be  the  owner  of  said  timber,  felled 
the  trees  and  converted  them  into  sawlogs,  and, 
either  by  himself  or  his  employes,  put  said  logs 
into  the  streams  of  Obed  river  and  Clear  creek, 
and  after  they  were  thus  placed  in  said  streams 
the  Loomis  ft  Hart  Manufacturing  Company 
sent  a  man  on  the  land  to  count  and  inspect  and 
then  paid  for  the  said  sawlogs.  Said  company 
also  placed  its  brand  on  said  logs.  The  land 
described  in  the  bill  lies  partly  in  Cumber- 
land and  Morgan  counties  and  defendant  com- 
pany •  * 

Other  facts  In  this  connection  appearing 
In  the  record  are  these: 

The  Loomis  &  Hart  Manufacturing  Com- 
pany purchased  from  J.  E.  Rich,  November 
8,  1907,  410,000  feet  of  logs,  to  be  delivered 
in  the  bed  or  channel  of  Big  Clear  creek,  be- 
low what  is  known  as  the  Lea  land.  This 
contract  was  in  writing  and  provided  as  to 
the  lengths  In  which  the  logs  were  to  be  cut, 
and  provided  that  the  agent  of  the  Loomis 
ft  Hart  Manufacturing  Company  might  make 
inspection  of  the  measurements  on  the 
ground  and  set  out  the  prices  to  be  paid. 

While  this  paper  writing  does  not  de- 
scribe any  part  of  the  land  of  the  complain- 
ant, it  is  deposed  by  Mr.  Webb,  an  officer  of 
the  Loomis  &  Hart  Manufacturing  Company, 
that  the  contract  specifically  referred  to  the 
timber  on  the  land  of  the  complainant,  for 
the  value  of  which  this  suit  Is  brought.  The 
master  found  that  this  timber  was  sold  to 
the  Loomis  ft  Hart  Manufacturing  Company 
standing  in  the  tree,  and  there  Is  no  excep- 
tion to  this  finding.  It  Is  obvious,  moreover, 
from  the  record,  that  the  agent  of  the  Loo- 
mis ft  Hart  Manufacturing  Company  neces- 
sarily went  upon  the  land  of  the  complainant 
to  make  his  measurements. 

The  aforesaid  timber  deed,  or  timber  con- 
tract, called  for  the  delivery  by  Rich  to 


Ltoomls  *  Hart  Mfenufsjcturing  .Company 
410,000  feet  of  logs,  as  before  stated.  At  the 
time  Loomis  ft  Hart  Manufacturing  Com- 
pany was  sued  there  had  been  a  delivery  of 
285,000  feet  of  logs ;  so  that  the  said  defend- 
ant company  had  a  claim  to  125,000  feet  of 
timber  still  standing  in  the  tree  on  the  lands 
of  complainant  at  the  time  of  the  suit 

J.  E.  Rich,  the  vendor  of  the  Loomis  ft 
Hart  Manufacturing  Company,  claimed  title 
to  this  timber  through  a  contract  or  deed 
thereto  from  G.  A.  Dreutzer.  Dreutzer 
claimed  title  to  the  timber  through  a  deed 
from  the  gentlemen  who  organized  the 
Frankfort  Land  Company.  Further  refer- 
ence will  be  made  to  the  two  deeds  just 
mentioned. 

The  complainant  in  this  suit  sought  to 
recover  the  land  and  the  value  of  the  tim- 
ber cut  and  to  remove  the  claims  of  all  par- 
ties with  reference  to  this  land,  or  the  tim- 
ber thereon,  as  clouds  upon  Its  title.  The 
principal  purposes  of  the  bill  were  to  estab- 
lish complainant's  right  of  possession,  re- 
cover the  land,  and  remove  clouds  upon  com- 
plainant's title.  The  recovery  of  damages 
for  timber  cut  was  incidental. 

Rich  had  entered  upon  the  land,  and  was 
there  cutting  timber  at  the  time  the  suit 
was  brought. 

[1]  This  suit,  in  so  far  as  it  Bought  to  re- 
cover possession  of  the  land  and  to  remove 
clouds  upon  complainant's  title,  was  a  local 
action  and  was  properly  brought  In  Morgan 
county,  where,  part  of  the  land  lay.  Shan- 
non's Code,  |  6121,  subset  2.  The  juris- 
diction of  the  suit  being  thus  fixed,  the 
chancery  court  of  Morgan  county  had  au- 
thority to  give  incidental  relief  for  the  value 
of  timber  cut  and  removed. 

In  so  far  as  Rich  was  concerned,  he  hav- 
ing entered  upon  part  of  the  land  and  hold- 
ing a  deed  to  certain  timber  thereupon,  the 
suit  was,  of  course,  properly  brought  In  Mor- 
gan county.  Likewise  the  suit  was  properly 
brought  in  Morgan  county,  as  to  defendant 
Hughett,  as  will  appear  later,  he  being  a 
real  party  In  Interest  under  the  deed  to 
Rich. 

[2]  The  fundamental  relief  Bought  by  the 
complainant  was  the  cancellation  of  the  deed 
of  the  land  company,  or  Its  promoters,  to 
Dreutzer.  Rich  and  the  Loomis  ft  Hart 
Manufacturing  Company  both  derived  their 
rights  from  Dreutzer.  If  the  complainant 
succeeded  in  having  the  Dreutzer  deed  de- 
clared Invalid,  then,  the  question  of  estoppel 
out  of  the  way,  complainant  had  a  right  of 
action  against  the  Loomis  ft  Hart  Manufac- 
turing Company  for  the  value  of  complain- 
ant's timber,  which  said  company  had  ob- 
tained. The  Loomis  ft  Hart  Manufacturing 
Company  was  thus  Interested  in  the  subject- 
matter  of  this  suit  The  complainant  could 
obtain  no  relief  against  said  company  unless 
the  Dreutzer  deed  was  invalidated.  If  the 
Dreutzer  deed  was  set  aside,  then  the  Loom- 
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Is  ft  Hart  Manufacturing  Company  was  lia- 
ble to  the  complainant. 

It  Inferential!?  appears  that  J.  E.  Rich 
was  Insolvent,  likewise  Dreutzer.  It  was 
therefore  necessary  for  the  complainant  to 
Join  Loomis  ft  Bart  Manufacturing  Company 
to  this  salt,  in  order  to  recover  the  value  of 
the  logs  said  company  had  procured,  or  else 
another  suit  against  Loo  mis  &  Hart  Manu- 
facturing Company  Involving  the  same  ques- 
tions must  have  been  brought  by  the  com- 
plainant 

A  court  of  equity — 
"requires  that  all  persons  interested,  either  le- 
gally or  beneficially,  in  the  subject-matter  of  the 
suit,  shall  be  made  parties  to  It,  either  as  com- 
plainants or  as  defendants,  so  that  there  may  be 
a  decree  that  will  bind  them  all.  By  this  means 
the  court  is  enabled  to  make  a  complete  decree 
between  all  the  parties  interested  in  the  con- 
troversy, and  thus  not  only  to  prevent  further 
litigation  by  taking  away  the  necessity  of  a  mul- 
tiplicity of  suits,  but  to  make  it  perfectly  cer- 
tain that  no  injustice  has  been  done  to  any  par- 
ty interested  in  the  subject  matter  of  the  suit." 
Gibson's  Suits  in  Chancery,  (  38. 

"The  general  rule  is  that  all  persons  who  have 
a  legal  or  beneficial  interest  in  the  subject-mat- 
ter of  the  suit  ought  to  be  before  the  court  ei- 
ther as  complainants  or  defendants."  Story, 
Equity  Pleading,  |  77. 

The  foregoing  rule  has  been  approved  by 
this  court  in  McCaleb  v.  Crlchfleld,  5  Helsk. 
288,  Brown  v.  Brown,  86  Tenn.  277,  6  S.  W. 
869,  7  S.  W.  640,  and  many  other  cases. 

It  has  been  said  that  the  reason  for  the 
rule  Is  found  In  the  anxiety  of  the  court  to 
do  justice  among  all  parties  having  an  Inter- 
est In  the  subject-matter  or  object  of  the 
suit,  whether  that  Interest  be  mediate  or  Im- 
mediate, present  or  future,  for  the  purpose  of 
preventing  future  controversy  and  litigation. 
Craig  v.  McKnlght,  108  Tenn.  600,  69  S.  W. 
322;  Btrdsong  v.  Blrdsong,  2  Head,  290. 

We  are  therefore  of  opinion  that  the  chan- 
cellor correctly  held  the  plea  In  abatement 
filed  by  the  Loomis  ft  Hart  Manufacturing 
Company  to  have  been  insufficient.  likewise, 
If  we  test  the  plea  by  the  agreement  of  coun- 
sel and  the  proof  and  try  It  as  If  at  Issue, 
It  must  be  overruled.  The  Loomis  ft  Hart 
Manufacturing  Company  was  certainly  In- 
terested In  the  subject-matter  of  this  litiga- 
tion, If  Indeed  Its  claim  for  the  126,000  feet 
of  timber  still  standing  did  not  constitute  a 
cloud  upon  complainant's  title.  Being  an  in- 
terested party,  and  the  jurisdiction  of  the 
court  for  the  principal  object  of  the  suit  be- 
ing clear,  the  court  properly  brought  In  this 
defendant  corporation  to  settle  all  controver- 
sies and  to  prevent  further  litigation. 

Passing  to  the  merits  of  the  case,  It  first 
becomes  necessary  to  determine  the  validity 
of  Dreutzer's  claim  to  the  timber  on  com- 
plainant's lands.  As  before  stated,  all  the 
other  defendants  claim  under  Dreutzer. 

It  appears  that  on  July  11,  1889,  Young 
and  Huffaker  sold  the  tracts  of  land  here  In- 
volved to  C.  C.  Way,  A.  F.  Dreutzer,  O.  E. 
Dreutzer,  Samuel  A.  Nelson,  and  John  An- 
derson. 


On  October  21,  1889,  Youngs  ft  Fetzer  ac- 
quired a  five  twenty-fourths  Interest  In  this 
land.  On  May  21,  1890,  Youngs  ft  Fetzer  ac- 
quired some  further  Interest 

Some  additional  conveyances  of  different 
Interests  In  the  tract  were  made,  and  on  Oc- 
tober 81, 1889,  the  parties  owning  title  to  the 
land  made  a  deed  of  the  timber  thereon,  or 
certain  tracts  of  the  timber  thereon,  to 
Youngs  ft  Fetzer. 

This  Interest  in  the  timber  was  later  as- 
signed to  O.  A.  Dreutzer,  on  August  2,  1892. 
The  said  timber  deed  to  Youngs  ft  Fetzer 
was,  however,  not  recorded  until  December 
19,  1893. 

The  timber  deed  was  defectively  acknowl- 
edged, and  was  not  entitled  to  registration  at 
all,  but  as  a  matter  of  fact,  it  was  entered 
upon  the  registrar's  books. 

Prior  to  the  attempted  registration  of  the 
timber  deed,  the  parties  owning  the  land 
made  a  deed  carrying  all  right,  title,  and  In- 
terest, with  no  exception  of  timber  rights, 
to  the  Frankfort  Land  Company,  the  com- 
plainant In  this  suit  The  last  deed,  made 
March  24, 1890,  was  duly  acknowledged,  and 
was  recorded  May  19, 1890,  more  than  three 
years  before  the  timber  deed  to  Youngs  & 
Fetzer  was  recorded,  and  more  than  two 
years  before  Youngs  ft  Fetzer  assigned  their 
timber  rights  to  G.  A.  Dreutzer. 

In  this  deed  conveying  the  -entire  property 
to  the  Frankfort  Land  Company  both  Youngs 
and  Fetzer  joined.  Likewise  G.  A.  Dreutzer 
executed  said  deed  as  attorney  in  fact  for 
O.  C.  Way. 

[3]  G.  A.  Dreutzer  therefore  had  full 
knowledge  of  the  fact  at  the  time  he  took  the 
assignment  of  the  timber  rights  from  Youngs 
and  Fetzer  that  Youngs  and  Fetzer  had  con- 
veyed all  their  interest  in  this  land  to  the 
Frankfort  Land  Company.  G.  A.  Dreutzer  la 
charged  with  this  knowledge,  both  by  regis- 
tration of  the  deed  to  the  Frankfort  Land 
Company,  and  such  knowledge  Is  more  di- 
rectly brought  home  to  him  by  the  fact  that 
he  was  a  party  to  the  deed  itself. 

In  addition  to  the  foregoing,  the  complain- 
ant refers  to  pleadings  filed  by  G.  A.  Dreut- 
zer in  two  or  three  suits,  in  all  of  which 
pleadings  Dreutzer  recognizes  the  title  of 
the  Frankfort  Land  Company  to  the  land, 
and  complainant  relies  on  these  matters  as  an 
estoppel  specially  pleaded. 

It  follows,  as  a  matter  of  course,  that  G. 
A.  Dreutzer  took  no  title  to  the  timber  In- 
volved by  reason  of  the  assignment  of  the 
Youngs  ft  Fetzer  deed  or  rights  to  him. 

[4]  Dreutzer  conveyed  this  timber  to  Rich 
May  16, 1906.  Dreutzer's  contract  with  Rich, 
or  his  deed  to  the  timber,  recited  that  It  was 
the  timber  conveyed  to  Youngs  &  Fetzer 
October  31,  1889,  by  deed  of  the  Frankfort 
Land  Company,  recorded  in  Book  F,  Volume 
2,  pages  68  and  69,  In  the  registrar's  office  of 
Morgan  county.  A  special  reference  was 
thus  made  to  Dreutzer's  alleged  title  paper 
,  In  his  deed  to  Rich,  If  Rich  had  made  any 
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examination,  he  would  have  seen  that  the 
deed  referred  to  was  not  the  deed  of  the 
Frankfort  Land  Company  at  all,  but  was  a 
conveyance  by  O.  E.  Dreutzer,  A.  F.  Dreut- 
zer, a  A.  Nelson,  and  John  Anderson,  the 
promoters  of  the  Frankfort  Land  Company. 
Reference  was  also  made  In  Dreutzer's  deed 
to  Rich  to  the  assignment  of  their  timber 
rights  by  Youngs  4  Fetzer  to  G.  A.  Dreut- 
zer August  2,  1892.  The  slightest  investiga- 
tion on  the  part  of  Rich  would  have  dis- 
closed that  Youngs  &  Fetzer  conveyed  all 
their  Interest  In  this  land  to  the  Frankfort 
Land  Company,  as  stated  heretofore,  March 
24,  1890,  more  than  a  year  before  they  un- 
dertook to  convey  or  assign  the  timber  on 
said  land  to  G.  A.  Dreutzer. 

It  does  not  appear  that  defendant  Hughett 
or  the  Loomls  &  Hart  Manufacturing  Com- 
pany made  any  investigation  whatever  of 
Rich's  title  to  the  timber  when  they  pur- 
chased from  him.  They  seemed  to  have  as- 
sumed that  he  bad  a  good  title,  and  they 
proceeded  to  trade  with  him  on  that  assump- 
tion. 

Obviously  none  of  the  defendants  acquired 
any  record  title  to  this  timber.  The  title  of 
the  Frankfort  Land  Company  was  clear, 
and  the  records  showed  that  neither  Dreut- 
zer nor  Rich  bad  good  title. 

[i]  It  Is  Insisted,  however,  on  behalf  of 
the  defendants,  that  the  Frankfort  Land 
Company  Is  estopped  to  assert  title  to  the 
timber  by  reason  of  the  course  of  Its  deal- 
ings with  Dreutzer  and  with  reference  to 
the  land. 

The  Frankfort  Land  Company  was  a  Wis- 
consin corporation.  It  was  organized  by  cit- 
izens of  Wisconsin  and  neighboring  states 
with  the  Idea  of  promoting  a  German  colony 
on  the  lands  purchased.  A  town  called 
Frankfort  was  laid  out  and  other  steps  taken 
toward  founding  the  colony. 

When  the  company  was  organized,  about 
1890,  the  record  Indicates  that  there  was 
some  activity  among  its  stockholders  toward 
carrying  out  the  scheme  for  which  It  bad 
been  formed.  G.  A.  Dreutzer,  while  never  a 
stockholder  of  the  company,  was  Its  local 
agent  in  Tennessee  for  a  few  years  and  liv- 
ed at  Frankfort.  It  is  not  clear  just  what 
his  duties  were,  nor  how  long  he  represented 
the  company.  It  is  certain,  however,  that  he 
became  involved  In  litigation  with  the  com- 
pany In  the  early  90*8,  and  has  not  represent- 
ed It  as  an  agent  for  a  great  many  years. 

With  the  exception  of  G.  A.  Dreutzer,  the 
Frankfort  Land  Company  had  no  agent  or 
representative  In  Tennessee  until  about  the 
time  this  litigation  began,  except  a  tenant 
on  the  land,  who  kept  up  the  company's  pos- 
sessions. 

All  the  stockholders  and  officers  of  this 
company  lived  in  Northern  states— Wiscon- 
sin, Minnesota,  and  Illinois.  None  of  the 
officers  or  directors  resided  In  Tennessee, 
and  the  testimony  of  these  officers  is  that 


they  had  no  notice  of  the  cutting  of  the  com- 
pany's timber  until  the  summer  of  1908, 
when  the  president  of  the  company  came  to 
Tennessee  to  look  after  the  property.  It  is 
undoubtedly  true,  on  this  record,  that  the 
company  paid  little  attention  to  the  property 
for  many  years  except  to  keep  up  Its  pos- 
sessions. 

G.  A.  Dreutzer  testifies  that  the  officers  of 
the  company  and  its  stockholders  knew  all 
about  his  claim  to  the  timber,  were  aware 
that  he  was  cutting  the  timber,  and  recog- 
nized his  rights  thereto.  He  says  that  they 
frequently  visited  Tennessee  and  stayed  at 
his  house,  that  he  had  a  mill  sawing  up  the 
timber  in  plain  view,  and  that  no  objection 
was  ever  made  to  his  use  of  the  timber,  nor 
was  his  right  so  to  use  it  denied  prior  to 
this  suit 

These  statements  of  Dreutzer's  are  contra- 
dicted by  the  depositions  of  a  number  of  the 
stockholders  and  directors  of  the  company 
taken  in  the  case. 

Miss.  Dora  Dreutzer,  the  daughter  of  G. 
A.  Dreutzer,  likewise  testifies  that  those  In- 
terested in  the  land  company  were  aware  of 
her  father's  claims  to  the  timber  and  that 
they  recognised  such  claims.  She  under- 
takes to  give  the  names  of  a  number  of  per- 
sons connected  with  the  Frankfort  Land 
Company  who,  she  says,  visited  her  father's 
home  at  Frankfort  and  saw  the  mill  in  oper- 
ation. She  is,  however,  not  able  to  say  posi- 
tively that  any  of  these  persons,  with  per- 
haps one  exception,  were  officers  or  directors 
of  the  Frankfort  Land  Company.  It  may  be, 
from  her  testimony,  that  these  visitors  were 
merely  stockholders.  She  does  not  know 
their  relation  to  the  company. 

"Notice  to  promoters,  or  to  Individual  corpo- 
rators or  stockholders,  or  knowledge  possessed 
by  them,  where  there  are  other  stockholders  who 
have  no  knowledge,  is  not  notice  to  the  corpora- 
tion, unless  the  persons  having  the  knowledge 
are  also  officers.  •  •  * "  Clark  &  Marshall 
on  Corporations,  vol.  S,  p.  2195. 

Moreover,  neither  G.  A.  Dreutzer  nor  his 
daughter  fix  the  dates  of  these  alleged  visits 
of  the  persons  interested  in  or  connected 
with  the  Frankfort  Lend  Company  to  Ten- 
nessee. These  persons  may  have  been  here 
while  Dreutzer  was  acting  as  agent  for  the 
concern,  and  supposed  he  was  operating  the 
mill  for  the  company's  purposes.  When  they 
came  does  not  appear.  There  is  nothing  to 
Indicate  that  any  of  them  ever  came  to  Ten- 
nessee after  the  deed  to  Rich,  with  the  ex- 
ception of  the  president,  whose  visit  in  1908 
has  been  mentioned. 

[I]  Aside  from  the  foregoing  considera- 
tions, however,  we  think  no  estoppel  could 
have  arisen  in  favor  of  Dreutzer  Mmwrt*, 
and  therefore  those  claiming  under  him  can- 
not rely  on  any  such  estoppel. 

We  laid  it  down  as  a  fundamental  role, 
in  Bank  v.  Railroad,  128  Tenn.  680, 161  S.  W. 
1144  that  a  party  must  proceed  in  good  faith 
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In  older  to  be  allowed  the  benefits  of  an  es- 
toppel. 

It  can  scarcely  be  said  that  Drentzer  act- 
ed In  good  faith  when  he  assumed  to  own  this 
timber  or  when  he  conveyed  It  to  Rich.  He 
had  Joined  In  a  deed  conveying  all  interest 
In  the  land  to  the  Frankfort  Land  Company, 
and  he  bad  recognized  the  title  of  the  Frank- 
fort Land  Company  by  his  pleadings  filed  In 
two  or  three  suits. 

Drentzer  does  undertake  to  say  that  It  was 
understood  at  the  time  the  promoters  made 
the  deed  to  the  Frankfort  Land  Company 
that  the  timber  was  excepted.  If  this  evi- 
dence were  competent,  It  Is  nevertheless  con- 
tradicted by  the  testimony  of  all  the  officers 
and  stockholders  of  the  land  company  whose 
depositions  have  been  taken. 

It  Is  Insisted  that  the  delay  of  the  land 
company  to  take  action  after  the  visit  of  the 
president  to  Tennessee  in  the  summer  of 
1908  should  work  an  estoppel  as  to  Its  de- 
mands against  the  defendant  Manufacturing 
Company,  Rich,  and  Hughett 

On  his  visit  to  Tennessee  the  president 
said  that  he  noticed  for  the  first  time  the 
depredations  on  the  timber  and  saw  the  fell- 
ed logs.  It  does  not  appear,  however,  that  he 
knew  who  was  claiming  the  logs,  or  by  whom 
they  had  been  cut  He  did  nothing  while  In 
Tennessee,  but  upon  his  return  to  Wisconsin, 
had  a  meeting  of  his  stockholders,  or  direc- 
tors, the  following  winter  and  instituted  pro- 
ceedings in  Tennessee,  under  authority  of 
such  meeting,  about  eight  months  after  his 
visit  here. 

[7, 1]  A  pure  trespasser  and  those  who  con- 
nive at  such  trespass  have  little  standing  to 
Invoke  the  doctrine  of  equitable  estoppel  in 
their  behalf.  Moreover,  those  who  proceed 
without  ordinary  care  are  not  entitled  to  the 
benefit  of  an  estoppel,  as  held  by  this  court 
In  Bank  v.  Railroad,  supra. 

As  we  have  heretofore  stated,  neither 
Hughett  nor  the  Loomls  &  Hart  Manufactur- 
ing Company  claim  to  have  made  any  investi- 
gation of  Rich's  title  to  this  timber.  They 
merely  assumed  such  title  to  have  been  vest- 
ed in  him.  Persons  are  not  Justified  in  deal- 
ing In  real  estate,  nor  timber  standing  there- 
on, in  such  a  manner  as  this. 

The  land  company  knew  nothing  of  Rich's 
claim,  according  to  the  weight  of  proof,  nor  is 
It  contended  that  they  knew  anything  of  the 
claim  of  Hughett  or  of  the  defendant  manu- 
facturing company  to  this  timber.  The  land 
company  did  nothing  to  mislead  any  of  these 
defendants  after  their  rights  herein  were  sup- 
posed to  have  accrued,  unless  it  be  asserted 
that  the  delay  of  eight  months  in  bringing 
suit,  after  the  visit  of  the  president  to  Ten- 
nessee, amounted  to  this.  We  do  not  think 
this  delay,  under  the  circumstances  of  this 
case,  can  be  made  the  basis  of  an  estoppel, 
particularly  when  defendants  have  been  so 
negligent  themselves. 

It  results,  in  our  opinion,  that  the  chancel- 
lor correctly  held  Hughett  and  the  Loomls 


&  Hart  Manufacturing  Company  to  accounta- 
bility for  the  logs  obtained  by  them. 

[I ]  It  is  Insisted  in  behalf  of  the  Loomls 
&  Hart  Manufacturing  Company  that  it 
should  be  relieved  of  part  of  Its  liability  here 
asserted  by  reason  of  the  three-year  statute 
of  limitations  (Shannon's  Code,  I  4470).  The 
complainant,  however,  insists  that  the  six- 
year  statute  (Shannon's  Code,  f  4472)  Is  ap- 
plicable to  this  case,  and  the  chancellor  so 
held. 

We  think  the  chancellor  was  correct  An 
owner  of  land  suing  for  timber  wrongfully 
taken  from  his  land  may  waive  the  tort  or 
trespass  and  recover  in  indebtltatus  assump- 
sit, to  which  latter  action  the  six-year  stat- 
ute alone  applies.  Such  was  the  holding  of 
this  court  in  Whltaker  t.  Poston,  120  Tenn. 
207,  110  S.  W.  1019. 

[10]  The  complainant  files  this  record  for 
writ  of  error  and  insists  that  the  chancellor 
erred  in  assessing  damages  against  the  Loom- 
ls &  Hart  Manufacturing  Company  according 
to  the  mild  rule,  and  in  assessing  damages 
against  defendant  Hughett  according  to  the 
rule  administered  in  Dougherty  v.  Chestnut 
86  Tenn.  1,  5  S.  W.  444.  It  is  contended  by 
the  complainant  that  the  facts  of  the  case 
called  for  an  application  of  the  harsh  rule, 
and  Holt  v.  Hayes,  110  Tenn.  42,  73  S.  W.  Ill, 
and  Godwin  v.  Taenzer,  122  Tenn.  101,  119 
S.  W.  1133,  are  relied  on. 

This  contention  of  the  complainant  cannot 
be  upheld;  for  the  complainant  has  deliberat- 
ly  elected  to  waive  the  tort  in  this  case  and 
has  expressly  done  so.  The  harsh  rule  is  in- 
flicted to  punish  the  tort  or  wrongdoing  of  the 
trespasser.  When  such  tort  is  waived  and 
the  complainant  treats  the  entry  and  taking 
of  the  timber  as  though  under  contract  and 
sues  in  assumpsit,  there  is  no  place  for  an 
application  of  the  harsh  rule.  Such  complain- 
ant is  only  entitled,  under  such  circumstances, 
to  recover  the  value  of  the  property  at  the 
time  of  the  conversion.  This  conclusion  is 
logically  incontrovertible,  and  is  sustained  by 
Moore  v.  Richardson,  68  N.  J.  Law,  305,  53 
Atl.  1032. 

[II]  The  Loomls  &  Hart  Manufacturing 
Company  bought  this  timber  standing  in  the 
tree,  and  Hughett  according  to  his  sworn 
pleading  in  another  case,  supplied  money  to 
Rich  to  buy  the  timber  from  Drentzer  and 
get  it  out 

Both  these  defendants,  therefore,  con- 
nived at  and  were  parties-  to  the  trespass  of 
Rich,  and  are  joint  tort-feasors  with  Rich. 
All  of  these  parties,  In  an  action  of  assumpsit, 
are  liable  for  the  value  of  the  timber  in  the 
tree  at  the  time  it  was  converted. 

The  damages  against  the  Loomls  A  Hart 
Manufacturing  Company  were  determined  by 
the  correct  measure.  The  damages  against 
Uughett,  for  the  reasons  heretofore  stated, 
should  be  determined  by  the  same  measure, 
and  Hughett's  assignment  of  error  to  this 
effect  is  accordingly  sustained. 

[11]  We  must  overrule  the  assignment  of 
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error  made  by  the  Loom  Is  &  Hart  Manufac- 
turing Company  to  the  effect  that  defendant, 
as  a  foreign  corporation,  Is  not  entitled  to 
bring  thla  suit  This  contention  is  over- 
thrown by  Louisville  Property  Company  v. 
Mayor  &  City  Council  of  Nashville,  114  Tenn. 
218,  84  8.  W.  810,  and  Morgan  Bros.  v. 
Coal  &  Iron  Company,  134  Tenn.  228,  183 
8.  W.  1019. 

Let  a  decree  be  entered  In  accordance  with 
this  opinion  and  the  cause  remanded  for 
further  proceedings. 

The  costs  of  this  court  will  be  divided 
equally  between  the  Frankfort  Land  Com- 
pany, Hughett,  and  the  Loomls  ft  Hart 
Manufacturing  Company. 


STATE!  v.  NORVBLL  et  aJL 
(Supreme  Court  of  Tenn  ease*.    Feb.  8,  1917.) 

1.  Health  <s=»2i  —  Police  Powm  —  Vital 
Statistics  Law* 

The  Vital  Statistics  Law  (Acts  1913,  c.  30), 
requiring  undertakers  to  secure  burial  permit 
by  filing  complete  certificate  of  death,  etc.,  is  a 
valid  exercise  of  the  state's  police  power,  tend- 
ing to  promote  the  safety,  health,  and  well-being 
of  the  community. 

fEd.  Note.— For  other  cases,  see  Health,  Cent. 
Dig.  i  26;  Dec.  Dig.  «=»21J 

2.  Constitutional  Law  «=>278(4)— Person- 
al Privileges  and  Liberty— Vital  Sta- 
tistics Law. 

This  statute  does  not  violate  Const  art. 
1,  {  8,  providing  that  no  man  shall  be  taken  or 
imprisoned  or  disseised  of  his  freehold,  liberties, 
or  privileges,  or  outlawed  or  exiled,  or  in  any 
manner  destroyed  or  deprived  of  his  life,  liber- 
ty, and  property,  but  by  the  judgment  of  his 
peers  or  the  law  of  the  land ;  the  statute  being 
an  exercise  of  the  state's  ponce  power. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  «  781,  782,  799,  800,  820; 
Dec.  Dig.  «J=»278(4).] 

3.  Eminent  Domain  «=»  2(5)— Taking  Prop- 
erty—Vital  Statistics  Law. 

Nor  does  it  violate  Const,  art.  1,  g  21,  pro- 
viding that  no  man's  particular  services  shall  be 
demanded  or  property  taken  or  applied  to  public 
use  without  the  consent  of  his  representatives  or 
without  just  compensation  being  made  therefor ; 
the  statute  being  an  exercise  of  the  state's  police 
power. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec  Dig.  «J=»2(5).] 

4.  Constitutional  Law  <g=»27  —  Fifth 
Amendment  —  Restriction  or  Federal 
Powers  Alone. 

The  powers  of  the  federal  government  alone 
are  restricted  by  Const.  U.  S.  Amend.  6. 

[Ed.  Note,— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  31;  Dec.  Dig.  «=>27.] 

5.  Constitutional  Law  «=»27  —  Constitu- 
tional Restriction  of  Federal  Govern- 
ment. 

The  first  ten  amendments  of.  Const  XT.  S.  do 
not  apply  to  the  states,  bat  are  restrictions 
upon  the  power  of  the  federal  government  alone. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  81 ;  Dec.  Dig.  «=»27.) 

6.  Constitutional  Law  e=»278(4)  —  Four- 
teenth Amendment  —  Vital  Statistics 
Law. 

Vital  Statistics  Law,  requiring  undertakers 
to  procure  burial  permit  and  death  certificate. 


and  make  report  of  death  without  medical  at- 
tendance, etc.,  does  not  violate  Const  D.  8. 
Amend.  14. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  «  781,  782,  799,  800,  820; 
Dec.  Dig.  «s»278T4).T 

7.  Health  <g=»21,  84— Regulation— Reason- 
ableness—Vital Statistics  Law. 

Vital  Statistics  Law,  requiring  certain  re- 
ports, etc,  of  undertakers,  is  not  invalid  as 
unreasonable  or  arbitrary,  or  imposing  an  undue 
burden  on  the  undertaken,  since  it  will  be  con- 
strued as  not  requiring  impossibilities ;  but 
where  the  undertaker  is  unable  to  secure  the 
statutory  information  after  diligent  effort,  and  a 
burial  permit  is  refused  him,  he  will  not  be 
punished  for  proceeding  with  the  disposition  of 
the  body,  notwithstanding  such  wrongful  re- 
fusal. 

[Ed.  Note.— For  other  cases,  see  Health,  Cent 
Dig.  |g  25,  33;  Dec  Dig.  «=»21,  34.] 

8.  Statutes  «=»110Vi(4)— Tttle— Vital  Sta- 
tistics Law. 

The  Vital  Statistics  Law,  entitled  "An  act 
to  provide  an  effective  system  for  the  keeping  of 
records  of  all  births  and  deaths  in  Tennessee, 
and  to  provide  penalties  for  the  violation  of  this 
act,"  does  not  violate  Const  art  2,  {  17,  as 
being  broader  than  its  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec  Dig.  «=>110%(4)J 

Error  to  Circuit  Court,  Grundy  County; 
Frank  L.  Lynch,  Judge. 

E.  C.  Norvell  and  another  were  indicted 
for  violation  of  the  Vital  Statistics  Law, 
their  motion  to  quash  was  sustained,  and 
the  State  brings  error.  Reversed  and  re- 
manded. 

Frank  M.  Thompson,  of  Chattanooga,  for 
the  State.  O.  H.  Garner  and  T.  J.  King,  both, 
of  Tracy  City,  for  defendants  In  error. 


GREEN,  J,  The  defendants  in  error,  un- 
dertakers, doing  business  in  Tracy  City,  were 
indicted  for  handling  and  removing  a  dead 
body  from  the  Fourth  civil  district  of  Grun- 
dy county  without  a  permit  for  the  removal 
of  the  said  body.  The  Indictment  was  based 
on  chapter  30  of  the  Acts  of  1913,  known  as 
the  "Vital  Statistics  Law." 

A  motion  to  quash  was  filed  by  the  defend- 
ants In  error,  in  which  the  constitutionality 
of  the  act,  as  well  as  the  sufficiency  of  the 
indictment,  was  challenged.  The  motion  to 
quash  was  sustained;  the  trial  Judge  being 
of  opinion  that  the  act  was  unconstitutional. 
The  state  has  appealed  in  error  to  this  court. 

In  order  to  discuss  the  questions  raised 
on  this  appeal  it  becomes  necessary  to  make 
rather  a  full  quotation  of  this  statute. 

The  title  Is  "An  act  to  provide  an  effective 
system  for  the  keeping  of  records  of  all 
births  and  deaths  in  Tennessee,  and  to  pro- 
vide penalties  for  the  violation  of  this  act" 
The  first  four  sections  of  the  act  provide  that 
the  state  board  of  health  shall  have  charge 
of  the  registration  of  births  and  deaths  and 
keep  a  record  thereof,  for  the  division  of 
the  state  into  registration  districts,  and  for 
the  appointment  of  officers  to  carry  out  toe- 
purposes  of  the  act,  and  like  matters. 
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The  sections  of  the  statute  particularly 
drawn  In  question  In  this  cose  are  as  follows: 

"Sec  5.  That  the  body  of  any  person  whose 
death  occurs  in  the  state  shall  not  be  interred, 
deposited  in  a  vault  or  tomb,  cremated,  or  other- 
wise  disposed  of,  or  removed  from  or  into  any 
registration  district,  or  be  temporarily  held 
pending  further  disposition  more  than  seventy- 
two  hours  after  death,  until  a  permit  for  burial, 
removal,  or  other  disposition  thereof  shall  have 
been  properly  issued  by  the  registrar  of  the 
district  in  which  the  death  occurred,  and  no  such 
burial  or  removal  permit  shall  be  issued  by  any 
registrar  until  a  complete  and  satisfactory  cer- 
tificate of  death  has  been  filed  with  him  as  here- 
inafter provided;  and  provided,  further,  that 
when  a  dead  body  is  brought  into  a  registration 
district  of  this  state  for  burial  or  other  disposi- 
tion, then  the  transit  and  removal  permit  is- 
sued in  accordance  with  the  law  and  health  reg- 
ulations of  the  place  where  death  occurred  shall 
be  accepted  by  the  local  registrar  of  said  dis- 
trict as  a  basis  upon  which  he  shall  issue  a  local 
burial  permit  in  the  same  way  as  if  the  death 
occurred  in  his  district;  he  shall  plainly  enter 
upon  the  face  of  the  permit  the  fact  that  it  was 
a  body  shipped  in  for 'interment,  and  give  the 
actual  place  of  death;  and  provided,  further, 
that  a  burial  permit  shall  not  be  required  from 
the  local  registrar  of  the  district  in  which  inter- 
ment is  made  when  a  body  is  removed  for  pur- 
poses of  burial  or  other  disposition  from  one 
district  to  another  in  this  State. 

"Sec.  6.  That  stillborn  children  or  those  dead 
at  birth,  shall  be  registered  as  births  and  also 
as  deaths,  and  a  certificate  of  both  birth  and 
death  shall  be  filed  with  the  local  registrar 
in  the  usual  form  and  manner.  The  certificate 
of  birth  to  contain  in  place  of  the  name  of  the 
child  the  word,  'Stillbirth.*  The  medical  cer- 
tificate of  the  cause  of  death  shall  be  signed  by 
the  attending  physician,  if  any,  and  shall  state 
the  cause  of  death  as  'Stillborn,'  with  the  cause 
of  the  stillbirth,  if  known;  whether  premature 
birth,  and,  if  born  prematurely,  the  period  of 
uterine  gestation  in  months  if  known;  and 
burial  or  removal  permits  in  the  usual  form 
■hall  be  required.  Midwives  shall  not  sign  cer- 
tificates of  death  for  stillborn  children,  but  such 
cases,  and  stillbirths  occurring  without  attend- 
ance of  either  physician  or  midwife,  shall  be 
treated  as  deaths  without  medical  attendance  as 
provided  for  in  section  8  of  this  act;  and  pro- 
vided, further,  that  a  certificate  of  birth  and 
death  shall  not  be  required  for  a  child  that  has 
not  advanced  to  the  fifth  month  of  uterogesta- 
tion. 

"See.  7.  That  the  certificate  of  death  shall  be 
of  the  United  States  standard  form,  as  approved 
by  the  Bureau  of  Census,  and  shall  contain  the 
following  items: 

"1.  Place  of  death,  including  state,  county, 
civil  district,  incorporated  town  or  city;  if  in 
a  city,  the  ward,  street  and  house  number;  if 
in  a  hospital,  or  other  institution,  the  name  of 
the  same  to  be  given  instead  of  the  street  and 
boose  number;  if  in  an  industrial  camp,  the 
name  of  the  camp  to  be  given. 

"2.  Full  name  of  decedent;  if  an  unnamed 
child,  the  surname,  preceded  'Unnamed.' 

"8.  Sex. 

"4.  Color  or  race— as,  white,  black  (negro  or 
negro  descent),  Indian,  Chinese,  Japanese,  or 
other. 

"5.  Conjugal  condition— as,  single,  married, 
widowed,  or  divorced. 

"6.  Date  of  birth,  including  year,  month,  and 
day. 

"7.  Age  in  years,  months,  and  days;  if  less 
than  one  day,  noun  or  minutes. 

"8.  Occupation.  The  occupation  to  be  report- 
ed of  any  person  who  had  any  remunerative  em- 
ployment, women  as  well  as  men,  stating  (a) 
trade,  profession,  or  particular  kind  of  work; 
(b)  general  nature  of  industry,  business,  or  es- 
tablishment in  which  employed  (or  employer). 


"9.  Birthplace— state  or  foreign  country. 
"10.  Name  of  father. 

"11.  Birthplace  of  father— state  or  foreign 
country. 

"12.  Maiden  name  of  mother.  . 
"13.  Birthplace  of  mother— state  or  foreign 
country. 

"14.  Signature  and  address  of  informant 
"16.  Official  signature  of  the  registrar,  with 

the  date  when  certificate  was  filed  and  registered 

number. 

"16.  Date  of  death— year,  month,  and  day. 

"17.  Statement  of  medical  attendance  of  de- 
ceased ;  fact  and  time  of  death ;  time  last  seen 
alive,  and  the  cause  of  death,  with  contribu- 
tory cause  (secondary)  or  complication,  if  any, 
and  duration  of  each ;  and  if  attributed  to  dan- 
gerous or  unsanitary  conditions  of  employment: 
signature  and  address  of  physician  or  official 
making  the  medical  certificate. 

"18.  Length  of  residence  (for  hospitals,  insti- 
tutions, transient,  or  recent  residents)  at  place 
of  death,  and  in  the  state. 

"19.  Place  of  burial  or  removal;  date  of 
burial 

"20.  Signature  and  address  of  undertaker  or 
person  acting  as  such. 

"The  personal  and  statistical  particulars  (item 
1  to  18)  shall  be  authenticated  by  the  signature 
of  the  informant,  who  may  be  any  competent 
person  acquainted  with  the  facts. 

"The  statement  of  facts  relating  to  the  dis- 
position of  the  body  shall  be  signed  by  the  un- 
dertaker or  person  acting  as  such.  The  med- 
ical certificate  shall  be  made  and  signed  by  the 
physician,  if  any,  last  in  attendance  on  the  de- 
ceased, who  shall  specify  the  time  in  attend- 
ance, the  time  he  last  saw  the  deceased  alive, 
and  the  hour  of  the  day  at  which  death  occur- 
red. And  he  shall  further  state  the  cause  of 
death,  so  as  to  show  the  course  of  disease;  or 
sequence  of  causes  resulting  in  the  death,  giving 
first  the  name  of  the  disease  causing  death  (the 
primary  cause),  and  the  contributory  (secondary 
cause),  if  any,  and  the  duration  of  each.  In- 
definite and  unsatisfactory  terms  indicating  only 
Bymptoms  of  disease,  or  conditions  resulting 
from  the  disease,  which  will  not  be  held  suffi- 
cient for  issuing  a  burial  or  removal  permit, 
and  any  certificate  containing  only  such  terms 
as  defined  by  the  state  registrar  shall  be  return- 
ed to  the  physician  for  correction  and  more 
definite  statement.  Causes  of  death,  which  may 
be  the  result  of  disease,  as  violence,  shall  be 
carefully  defined;  and  if  from  violence,  the 
means  of  injury  shall  be  stated,  and  whether 
(probably)  accidental,  suicidal,  or  homicidal. 
And  in  death  in  hospitals,  institutions,  or  of 
nonresidents,  the  physician  shall  furnish  the  in- 
formation required  under  this  head  (item  18), 
and  msy  state  where,  in  his  opinion,  the  disease 
was  contracted. 

"Sec.  8.  That  in  case  of  any  death  occurring 
without  medical  attendance,  it  shall  be  the  duty 
of  the  undertaker  to  notify  the  local  registrar  of 
such  death ;  and  when  so  notified,  the  registrar 
shall  inform  the  local  health  officer  and  refer 
the  case  to  him  for  immediate  investigation  and 
certification  prior  to  issuing  the  permit:  Pro- 
vided, that  when  the  local  health  officer  is  not  a 
qualified  physician,  or  when  there  is  no  such  offi- 
cial, and  in  such  cases  only,  the  registrar  is  au- 
thorized to  make  the  certificate  and  return  from 
the  statement  of  relatives,  or  other  persons 
having  adequate  knowledge  of  the  facts;  and 
provided,  further,  that  if  the  death  was  caused 
by  unlawful  or  suspicious  means,  the  registrar 
shall  then  refer  the  case  to  the  coroner  for 
his  investigation  and  certification.  And  any 
coroner,  whose  duty  it  is  to  hold  an  inquest 
over  the  body  of  any  deceased  person  and  to 
make  the  certificate  of  death  required  for  a 
burial  permit,  shall  state  in  his  certificate  the 
name  of  the  disease  causing  death,  or  if  from  ex- 
ternal causes  (1)  the  means  of  death,  and  (2) 
whether    (probably)    accidental,    suicidal,  or 
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homicidal;  and  shall,  in  either  case,  famish 
such  information  as  may  he  required  by  the 
state  registrar  in  order  to  properly  classify  the 
death. 

"Sec.  9.  That  the  undertaker,  or  other  person 
acting  as  undertaker,  shall  he  responsible  for 
obtaining  and  filing  the  certificate  of  death  with 
the  local  registrar  of  the  district  in  which  death 
occurred,  and  for  securing  a  burial  or  removal 
permit  prior  to  any  disposition  of  the  body. 
He  shall  obtain  the  personal  and  statistical  par- 
ticulars required  from  the  person  best  qualified 
to  supply  them,  over  the  signature  and  address 
of  his  informant.  He  shall  then  present  the 
certificate  to  the  attending  physician,  if  any, 
or  to  the  health  officer  or  coroner,  as  directed 
by  the  local  registrar,  for  the  medical  certificate 
of  the  cause  of  death  and  other  particulars 
necessary  to  complete  the  records,  as  specified 
in  sections  7  and  8.  And  he  shall  then  state  the 
facts  required  relative  to  the  date  and  place  oi 
burial  over  his  signature  and  with  his  address 
and  present  the  completed  certificate  to  the 
local  registrar  in  order  to  obtain  a  permit  for 
burial,  removal,  or  other  disposition  of  the  body. 
The  undertaker  shall  deliver  the  burial  permit 
to  the  sexton,  or  person  in  charge  of  the  place 
of  burial,  before  interring  or  otherwise  dispos- 
ing of  the  body ;  or  shall  attach  the  transit  per- 
mit containing  the  corpse,  when  shipped  by  any 
transportation  company;  said  permit  to  accom- 
pany the  corpse  to  its  destination  where,  if 
within  the  state  of  Tennessee,  it  shall  be  de- 
livered to  the  sexton,  or  to  other  person  in 
charge  of  the  place  of  burial." 

Other  sections  of  the  statute  provide  means 
of  registration  of  births  and  impose  certain 
duties  on  the  registrars  with  reference  to  in- 
fectious diseases  and  impose  penalties  upon 
various  persons  for  failure  to  comply  with 
the  provisions  of  the  statute. 

There  can  be  no  question  but  that  this  stat- 
ute will  tend  to  promote  the  safety,  health, 
and  well-being  of  the  community. 

The  state  of  Tennessee  maintains  a  board 
of  health  at  considerable  expense  created  for 
the  purpose  of  fighting  and  endeavoring  to 
control  the  diseases  to  which  the  inhabitants 
of  the  state  are  subject.  Perhaps  the  most 
Important  duty  of  the  state  board  of  health 
Is  to  take  steps,  In  co-operation  with  local 
health  officers,  for  the  prevention  of  disease. 

This  work  cannot  be  intelligently  nor  ef- 
fectively prosecuted  without  the  information 
which  the  statute  In  question  is  designed  to 
afford.  The  various  local  registrars  are  re- 
quired to  file  the  certificates  procured  by  the 
undertakers  with  the  board  of  health.  From 
these  data  the  board  of  health  can  determine 
the  needs  of  each  particular  community  In 
the  state,  and  may  employ  the  necessary 
measures  accordingly.  These  reports  will 
show  where  tuberculosis  prevails,  where 
typhoid  predominates,  where  there  is  mala- 
ria, and,  generally  speaking,  will  Indicate 
the  hygienic  wants  of  each  section  of  the 
state.  The  board  of  health  will  thus  be 
able  to  take  the  precautions  and  administer 
the  relief  most  needed  by  every  community. 
They  will  not  be  left  to  work  In  the  dark. 

Such  a  system  Is  just  as  necessary  to  a 
successful  campaign  by  the  board  of  health 
as  is  information  concerning  the  enemy's 
movements  to  the  general  in  command  of  an 


army.  There  can  be  nd  specialized  or  well- 
directed  effort  by  the  board  of  health  without 
such  knowledge. 

These  reports  likewise  furnish  the  board 
of  health  with  Information  of  contagious  dis- 
eases, and  will  enable  the  board  to  promptly 
inaugurate  quarantines  and  undertake  other 
repressive  measures  to  confine  the  scope  of 
such  maladies  and  prevent  epidemics. 

Looking  to  another  aspect  of  the  material 
welfare  of  the  state,  no  considerable  Immi- 
gration from  one  state  to  another  now  oc- 
curs until  those  coming  in  have  made  in- 
quiries as  to  the  health  and  death-rate  of 
the  particular  locality  to  which  they  intend 
to  move.  With  the  information  forthcoming 
from  the  operation  of  the  Vital  Statistics 
Law,  our  board  of  health  will  be  In  a  position 
at  all  times  to  reply  to  such  Inquiries  from 
those  desiring  to  move  Into  Tennessee. 

The  provisions  of  the  statute  with  refer- 
ence to  the  registration*  of  births,  which  are 
not  drawn  in  question  on  this  appeal,  will 
obviously  be  most  useful 

A  permanent  record  of  the  births  and  par- 
entage of  all  persons  born  In  the  state  will 
be  of  great  service  In  the  administration  of 
estates  and  In  fixing  the  devolution  of  prop- 
erty. Such  .matters  are  often  questions  of 
doubt  in  Important  litigation.  The  statute 
makes  certified  copies  of  these  records  prima 
facie  evidence. 

The  records  of  births  likewise  will  prove 
of  much  value  In  the  enforcement  of  the  laws 
against  child  labor.  They  will  make  fraud 
and  deception  on  the  part  of  parents  and 
employers  Impossible. 

[1]  We  might  mention  other  beneficent  of- 
fices of  the  statute,  but  sufficient  has  been 
said  to  demonstrate  that  the  act  is  a  whole- 
some exercise  of  the  police  power  of  the 
state.  It  tends  to  promote  the  health,  safe- 
ty, and  happiness  of  our  citizens,  and  will 
aid  in  the  enforcement  of  other  laws. 

Such  Being  our  view  of  the  act,  It  Is  obvi- 
ous that  the  constitutional  objections  urged 
against  it  are  not  well  made. 

[2,  S]  It  is  contended  that  the  statute  Is  In 
violation  of  section  8  of  article  1  of  the  Con- 
stitution of  Tennessee  "that  no  man  shall  be 
taken  or  imprisoned,  or  disseized  of  his  free- 
hold, liberties  or  privileges,  or  outlawed,  or 
exiled,  or  in  any  manner  destroyed  or  de- 
prived of  his  life,  liberty  or  property,  but  by 
the  Judgment  of  his  peers  or  the  law  of  the 
land" ;  and  that  It  Is  In  violation  of  section 
21  of  article  1  of  the  Constitution  of  Tennes- 
see "that  no  man's  particular  services  shall, 
be  demanded,  or  property  taken,  or  applied 
to  public  use,  without  the  consent  of  his 
representatives,  or  without  just  compensation 
being  made  therefor." 

It  is  well  settled  that  statutes  such  as 
the  one  under  consideration,  passed  In  the 
exercise  of  the  police  power  of  the  state,  are 
not  within  the  prohibition  of  these  sections  of 
the  Constitution.    Washington  v.  Mayor  of 
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Nashville,  81  Tenn.  (1  Swan.)  180;  Wright  v. 
State,  60  Tenn.  (3  Helsk.)  256;  House  v. 
Wnltls,  64  Tenn.  (5  Bat.)  692;  TheUan  v. 
Porter,  82  Tenn.  (14  Lea)  622,  52  Am.  Sep. 
178;  Henley  v.  State,  98  Tenn.  665,  41  S.  W. 
852,  1104,  89  L.  B.  A.  128;  Webster  v.  State, 
110  Tenn.  491,  82  S.  W.  179;  Morrison  v. 
State,  116  Tenn.  534,  95  S.  W.  494;  Motlow 
t.  State,  125  Tenn.  547, 145  S.  W.  177. 

[4, 1]  It  Is  also  urged  that  the  Vital  Sta- 
tistics Act  is  in  violation  of  the  Fifth  Amend- 
ment to  the  Constitution  of  the  United 
States.  In  reply  to  this  it  is  sufficient  to  say 
that  the  powers  of  the  federal  government 
alone  are  restricted  by  the  Fifth  Amend- 
ment to  the  federal  Constitution.  Kelly  v. 
Pittsburg,  104  U.  S.  78,  26  L.  Ed.  658.  The 
first  ten  amendments  to  the  Constitution  of 
the  United  States  do  not  apply  to  the  states, 
but  are  restrictions  upon  the  power  of  the 
federal  government  only.  This  has  been  held 
since  Livingston  v.  Moore,  7  Pet  469,  8  L. 
Ed.  751,  and  Barron,  for  Use,  v.  Baltimore,  7 
Pet.  243,  8  L.  Ed.  672. 

[I]  It  may  be  observed  that  the  act  In 
question  is  not  in  violation  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
States,  any  more  than  it  contravenes  the 
sections  of  the  Constitution  of  Tennessee 
heretofore  quoted.  See  federal  cases  re- 
viewed in  Motlow  v.  State,  supra. 

[7]  Properly  construed,  this  statute  is  not 
unreasonable  nor  arbitrary  in  Its  provision, 
and  it  imposes  no  undue  burden  on  the  un- 
dertakers. 

The  prohibition  against  holding  a  dead 
body  for  more  than  72  hours  Is  humane  as 
well  as  sanitary. 

In  the  great  majority  of  cases  it  will  be 
an  easy  matter  for  the  undertaker  to  pro- 
cure from  the  family  or  friends  of  the  de- 
ceased the  information  required  by  subsec- 
tions 1-18  of  section  7  of  the  act  The  at- 
tending physician  is  required  under  penalty 
to  add  his  statement  as  to  the  time  and  cause 
of  death,  etc.,  and  the  undertaker  then  com- 
pletes the  certificate  with  the  place  of  burial 
or  removal,  and  the  date  thereof.  If  the 
death  occurs  without  medical  attendance,  the 
undertaker  is  required  to  report  to  the  regis- 
trar upon  whom  certain  duties  are  imposed 
In  such  cases  by  section  8  before  the  issuance 
of  a  burial  permit 

When  the  death  certificate  Is  properly 
made  out  and  filed  with  the  local  registrar, 
the  latter  is  required  to  Issue  a  permit  for 
burial,  which  the  undertaker  turns  over  to 
the  sexton  in  charge  of  the  cemetery  where 
the  interment  takes  place.  If  no  sexton  is 
In  charge  of  the  burying  ground,  the  under- 
taker Indorses  a  statement  of  that  fact 
on  the  permit  and  is  himself  required  to  re- 
turn said  permit  to  the  registrar. 

The  statute  was  not  intended  to  require 
an  impossibility  of  any  one.  Cases  will  arise 
in  which  the  undertaker  cannot  procure  the 
information  prescribed  for  Inclusion  In  the 


death  certificate — as  when  he  is  called  on 
to  bury  strangers  and  others  concerning 
whom  the  statutory  details  are  not  available. 
If,  after  diligent  effort  the  undertaker  is 
unable  to  obtain  such  information,  upon 
a  proper  showing  to  this  effect,  the  local 
registrar  will  issue  a  burial  permit  notwith- 
standing. It  is  conceivable,  of  course,  that 
the  attending  physician  or  local  registrar 
or  others  may  prove  obstreperous  or  un- 
mindful of  the  obligations  imposed  by  the 
statute,  and  thus  interfere  with  an  orderly 
burial.  In  such  an  event  the  undertaker 
may  safely  proceed  with  the  disposition  of 
the  body.  If  he  Is  diligent  himself  to  com- 
ply with  the  law,  the  court  will  not  punish 
him  for  the  default  of  others. 

These  exceptional  cases  will,  no  doubt, 
be  covered  by  the  rules  which  the  board  of 
health  is  expressly  authorized  to  promul- 
gate by  section  1  of  the  statute. 

The  duties  placed  upon  the  undertaker 
by  the  statute  will  put  him  to  some  trouble. 
Organized  society  is  entitled  to  demand  such 
services  of  any  citizen,  however,  for  the 
health  and  safety  of  all,  Just  as  for  the  same 
reasons,  the  property  of  any  citizen  may  be 
destroyed,  without  compensation.  The  un- 
dertaker is  in  a  position  to  render  this  serv- 
ice to  the  state  In  most  cases  without  spe- 
cial effort  His  charges  are  ordinarily  suf- 
ficient to  cover  this  additional  labor  im- 
posed by  the  statute,  If  he  were  entitled 
to  compensation  for  it 

Statutes  very  similar  to  the  one  under  con- 
sideration have  been  upheld  in  Iowa  and 
Kentucky.  Robinson  v.  Hamilton,  60  Iowa, 
134,  14  N.  W.  202,  46  Am.  Rep.  63;  Common- 
wealth v.  McConnell,  116  Ky.  358,  76  S.  W. 
41.  See  note  Ann.  Cas,  1912C,  686,  where 
other  cases  sustaining  kindred  legislation  are 
collected. 

The  Supreme  Court  of  Ohio  reached  a  dif- 
ferent conclusion  and  held  a  similar  stat- 
ute invalid  in  State  v.  Boone,  84  Ohio  St 
346,  95  N.  E.  924,  39  L.  R.  A  (N.  S.)  1015, 
Ann.  Cas.  1912C,  683.  This  case,  while  it 
seems  to  stand  alone,  may  be  differentiated 
from  the  one  before  us.  It  rests  on  a  pro- 
vision of  what  is  called  the  "Ordinance  of 
1787,"  which  was  an  act  of  Congress  pro- 
viding for  the  government  of  the  northwest 
territory  and  its  future  government  after  it 
Bhould  have  been  organized  into  states.  The 
provisions  of  this  ordinance  are  said  to  be 
the  fundamental  law  of  Ohio  and  paramount 
to  the  provisions  of  the  state  Constitution, 
and  it  seems  that  In  article  2  of  said  ordi- 
nance It  is  provided  that  neither  the  serv- 
ices nor  property  of  any  individual  shall 
be  taken  without  full  compensation,  even 
though  "the  public  exigencies  make  It  nec- 
essary." This  language  appears  to  be  more 
rigid  and  comprehensive  than  the  constitu- 
tional provisions  of  Tennessee. 

[t]  We  do  not  think  that  any  of  the  pro- 
visions of  the  statute  before  us  are  without 
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the  scope  of  the  caption,  and  accordingly 
we  conclude  that  the  statute  does  not  vio- 
late section  17  of  article  2  of  the  Constitu- 
tion of  Tennessee.  We  have  discussed  these 
things  orally,  and  do  not  find  It  necessary 
to  Include  such  matters  In  this  opinion.  It 
is  sufficient  to  say  that  we  think  all  the 


provisions  of  the  statute  are  germane  to  th« 
title. 

The  objection  to  the  indictment  la  not  well 
taken. 

The  judgment  of  the  trial  court  will  ac- 
cordingly be  reversed,  and  the  case  remanded 
for  further  proceedings. 
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GUNTER  v.  STATU  (No.  4888.) 
(Court  of  Criminal  Appals  of  Texas.  Jan.  IT. 


1-  Bigamy  «=>4— Indictment— Naming  Wot. 

In  an  indictment  for  bigamy,  it  is  essential 
that  the  name  of  the  lawful  wife  be  given. 

[Ed.  Note.— For  other  cases,  see  Bigamy, 
Cent  Dig.  ii  19-29;  Dec.  Dig.  <8=>4.] 
2.  Criminal  Law  «=»1170(2)  —  Appeal  — 

HaUMT.TOB  BfcBOJt  —  EXCLUSION  OF  TXSTI- 
MONT. 

The  exclusion  of  testimony  which  tends  to 
prove  a  fact  already  proven,  or  which  is  conced- 
ed to  exist,  is  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3146;  Dec.  Dig.  «=»1170(2).] 

8.  Criminal  Law  «=»1170(D  —  Appeal  — 
Habmtjbm  Ebbob  —  Exclusion  or  Testi- 
mony. 

The  exclusion  of  testimony  which  could  not 
affect  the  result  is  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  8146,  8149-8168 ;  Dec.  Di* 
«=»1170(1)J 

4.  Criminal  Law  <8=>1170<2)  —  Appeal  — 

HabMLPM  EBBOB  —  EXCLUSION  OP  TBSTI- 
MONT. 

In  a  prosecution  for  bigamy,  where  there 
was  evidence  that  defendant's  first  wife  went  by 
the  name  of  "Shirley  Bishop"  when  he  married 
her,  and  excluded  testimony  could  have  done  no 
more  than  to  show  that  sue  also  went  by  the 
name  of  Mrs.  Shirley  Barfield,  and  so  would 
have  been  cumulative  of  defendant's  testimony 
that  she  was  a  Barfield  at  the  time,  the  exclu- 
sion was  harmless. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  8146 ;  Dec.  Dig.  «=»1170(2).] 

Appeal  from  Criminal  District  Court,  Har- 
ris County;  O.  W.  Robinson,  Judge. 

M.  A.  Gunter  was  convicted  of  bigamy, 
and  he  appeals.  Judgment  affirmed. 

Stevens  &  Stevens,  of  Houston,  for  appel- 
lant C.  <X  McDonald,  Asst  Atty.  Gen.,  for 
the  State. 

MORROW,  J.  Appellant  was  convicted  of 
bigamy,  and  his  punishment  assessed  at  three 
years'  confinement  in  the  penitentiary. 

The  indictment  charged  that  appellant  had 
married  Shirley  Bishop,  and  that  she  was 
bis  lawful  and  living  wife,  and  that  be  subse- 
quently married  Hattie  Devore.  Complaint 
is  made  of  the  exclusion  of  the  testimony  of 
J)'.  D.  Bishop,  to  the  effect  that,  at  the  time 
bis  daughter  Shirley  was  married  to  the 
appellant  she  was  a  widow,  and  that  her 
name  was  Mrs.  Shirley  Barfield.  The  bill 
of  exceptions  shows  that  the  witness  F.  D. 
Bishop  had  testified  in  the  case  as  a  witness 
for  the  state,  and  after  the  state  had  closed 
its  testimony  he  was  recalled  by  the  appel- 
lant, and  gave  the  testimony  above  referred 
to.  The  bill  was  accepted,  with  the  following 
explanation  by  the  trial  judge: 

Tie  testimony  had  already  shown  without  ob- 
jection that  the  defendant  married  the  daughter 
of  Mr.  Bishop,  and  that  her  maiden  name  was 
Shirley  Bishop,  and  that  she  was  the  same  wo- 
man married  by  the  defendant  under  a  license 
to  marry  Shirley  Bishop,  and  the  court  was  of 


the  opinion  that  it  was  proper  to  allege  her 
maiden  name." 

[1]  In  an  Indictment  for  bigamy  It  is  es- 
sential that  the  name  of  the  lawful  wife  be 
given  in  the  indictment  McAfee  v.  State, 
38  'Aex.  Or.  R.  124,  41  S.  W.  627.  Article 
466,  Vernon's  Ann.  Code  of  Crim.  Proc.,  con- 
tains the  following: 

"In  alleging  the  name  of  the  defendant,  or  of 
any  other  person  necessary  to  be  stated  in  the 
indictment,  it  shall  be  sufficient  to  state  one  or 
more  of  the  initials  of  the  Christian  name  and 
the  surname.  When  a  person  is  known  by  two 
or  more  names,  it  shall  be  sufficient  to  state 
either  name." 

[2, 1]  It  is  established  that  the  exclusion  of 
testimony  which  tends  to  prove  a  fact  al- 
ready proven,  or  which  Is  conceded  to  ex- 
ist, is  not  reversible  error.  Michle's  Crim. 
Dig.  vol.  1,  p.  826,  and  cases  cited.  And  the 
exclusion  of  testimony  which  could  not  affect 
the  result  Is  not  reversible  error.  Michle's 
Crim.  Dig.  voL  1,  p.  884. 

On  the  trial  of  the  case  F.  D.  Bishop  testi- 
fied that  the  appellant  bad  married  his  daugh- 
ter Shirley  Bishop  on  the  Uth  day  of  July, 
1904.  The  marriage  license,  showing  that 
M.  A.  Gunter  and  Miss  Shirley  Bishop  were 
married  on  July  11,  1904,  In  Polk  county, 
Tex.,  was  Introduced  in  evidence  by  the  state. 
The  appellant  testified : 

"I  married  Miss  Shirley  Bishop  under  the 
name  of  Gunter.  She  was  a  Barfield  at  the 
time.  When  I  married  the  first  time,  Miss  Bish- 
op was  a  widow,  so  she  said." 

He  urged  as  his  defense  that  at  the  time 
he  married  Mrs.  Devore  he  believed  that 
his  wife  Shirley  was  dead.  He  testified: 

"When  I  heard  she  was  dead  I  wrote  to  May 
Barfield,  who  lived  at  Saratoga  at  the  time, 
who  is  supposed  to  be  her  sister.  Sam  Barfield, 
the  husband  of  May,  lived  at  Sour  Lake." 

The  above  testimony  was  all  received  with- 
out objection  by  the  appellant  and  after  It 
was  all  given,  he  recalled  F.  D.  Bishop,  and 
he  offered  to  testify  that  his  daughter  Shir- 
ley was  a  widow  named  Mrs.  Shirley  Bar- 
field  at  the  time  of  the  marriage  to  appellant, 
and  the  court  excluded  It 

In  the  case  of  Morville  v.  state,  63  Tex. 
Or.  R.  666,  141  S.  W.  102,  In  an  opinion  by 
Judge  Davidson,  it  was  stated  that  there  was 
a  prosecution  for  bigamy,  the  Indictment 
charging  that  the  appellant  Morville  had 
previously  married  Theresa  Morville,  and, 
while  she  was  living  and  bis  lawful  wife, 
had  married  another  woman.  Testimony  was 
given  that  witnesses  were  present  at  the 
marriage  of  appellant  with  Theresa  Deignon. 
Objection  was  urged  to  this  testimony  on 
the  ground  that  defendant  was  not  charged 
with  having  married  Theresa  Deignon,  but 
with  having  married  Theresa  Morville,  and 
because  there  was  no  charge  In  the  indict- 
ment the  testimony  would  support.  The 
court  overruled  this  objection,  and  this  court 
sustained  the  ruling  in  the  following  lan- 
tguage: 
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"The  indictment  charged  that  on  the  17th  of 
July,  appellant  married  Jessie  Osteen  in  Dallas 
county,  and  that  at  that  time  he  had  another 
living  wife,  to  wit,  Theresa  Morville,  and  that 
at  that  time  he  was  lawfully  married  to  Theresa 
Morville.  This  does  not  charge  that  he  married 
Theresa  Morville  under  the  name  of  Theresa 
Morville,  but  it  does  charge  at  the  time  he  mar- 
ried Jessie  Osteen,  his  former  wife,  Theresa 
Morville,  was  then  living." 

The  Indictment  in  this  case  is  not  In  ex- 
actly the  same  language,  bnt  reads  as  follows: 

"On  the  9th  day  of  March,  A.  D.  1914,  in  said 
county  and  state,  was  then  and  there  a  person 
who  had  theretofore  married  Shirley  Bishop, 
who  was  then  and  there  his  lawful  wife  and 
was  then  living,  and,  while  so  married,  and 
while  she  was  alive,  he,  the  said  M.  A.  Ounter, 
did,  on  the  date  first  aforesaid,  in  said  county 
and  state,  marry  another  woman,  to  wit,  Hattie 
Devore." 

.  In  the  case  of  Nlckelson  v.  State,  53  Tex. 
Or.  A.  o32,  111  S.  W.  414,  this  court,  in  an 
opinion  by  Judge  Ramsey,  passed  on  a  simi- 
lar question,  wherein  it  was  alleged  the  ap- 
pellant had  married  Ida  Ammacher  while  he 
had  another  living  wife.  The  marriage  li- 
cense introduced  showed  that  appellant  had 
married  "Eda"  Ammacher.  The  objection  of 
variance  was  raised  at  the  time  and  overrul- 
ed, and  this  court  sustained  that  action  of 
the  trial  court 

In  the  case  of  Stokes  v.  State,  46  Tex  Cr. 
R.  357,  81  S.  W.  1213,  an  assault  case,  the 
name  of  the  injured  party  was  given  in  the 
Indictment  as  Mrs.  O.  W.  Stokes.  There  was 
evidence  that  her  name  was  Eliza  Cornelia 
Stokes.  There  was  also  evidence  that  she 
sometimes  went  by  her  husband's  name,  Mrs. 
G.  W.  Stokes. 

The  appellant  In  this  case,  in  addition  to 
excepting  to  the  exclusion  of  the  testimony 
of  F.  D.  Bishop,  mentioned  above,  excepted 
to  the  refusal  of  the  court  to  exclude  the  tes- 
timony, theretofore  introduced  without  ob- 
jection, that  the  appellant  had  married  Shir- 
ley Bishop,  and  here  insists  that  there  is  no 
evidence  that  the  woman  he  married  went 
both  by  the  name  of  Shirley  Bishop  and 
Shirley  Barfleld.  With  reference  to  the  prop- 
osition that  there  was  no  evidence  that  the 
woman  he  married  was  known  by  both  names, 
we  are  constrained  to  believe  that  the  record 
fails  to  bear  out  the  appellant  The  testi- 
mony has  been  stated  briefly  above,  and  from 
that  statement  It  appears  that  the  first  wit- 
ness sworn,  F.  D.  Bishop,  testified  that  the 
appellant  married  his  daughter,  Shirley 
Bishop.  Appellant  testifies  that  he  married 
Miss  Shirley  Bishop,  and  that  she  was  a 
widow  and  a  Barfleld  at  the  time.  The  mar- 
riage license  certifies  that  "the  marriage- 
was  between  M.  A.  Ounter  and  Miss  Shirley 
Bishop." 

[4]  These  references  to  the  record,  In  our 
opinion,  show  that  there  was  evidence  that 
the  woman  he  married  went  by  the  name  of 
Shirley  Bishop,  and  the  testimony  which 
was  excluded  could  have  done  no  more  than 
show  that  the  same  woman  also  went  by  the  j 


name  of  Mrs.  Shirley  Barfleld  and  would 
have  been  cumulative  of  appellant's  testi- 
mony to  the  euect  that  she  was  a  Barfleld 
at  the  time.  The  record  raises  no  question 
as  to  the  identity  of  the  woman  he  married. 

Our  conclusion  is  that  there  is  no  reversible 
error  shown.  The  Judgment  of  the  lower 
court  is  therefore  affirmed. 


EDWARDS  v.  STATE.    (No.  431&) 

(Oonrt  of  Criminal  Appeals  of  Texas.    Jan.  10, 
1917.    Motion  to  Withdraw  Rehearing 
Granted  Jan.  31,  1917.) 

1.  Criminal  Law  <8=>596(1),  941(1)— Tbial— 

Cumulative  Evidence. 
In  prosecution  for  murder,  where  an  absent 
witness1  testimony  would  have  been  merely  cu- 
mulative, motions  for  continuance  and  for  a  new 
trial  on  that  ground  were  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Criminal 


Law,  Cent.  Dig.  U  1328,  28518,  2380;  Dec 
Dig.  <g=»596(l),  941(1).] 

2.  Criminal  Law  <8=>  1144  (18)— Appeal  and 
Ebror— Ruling  Presumed  Correct. 

Where  the  evidence  heard  by  the  trial  court 
is  not  disclosed  by  the  record,  it  will  be  presum- 
ed that  the  court's  action  in  refusing  a  new  trial 
was  sustained  by  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2901,  3036;  Dec.  Dig.  «=> 
1144(18).] 

3.  Criminal  Law  ©=396(2)— Admissibility 
or  Evidence— Conversations. 

Where  defendant  on  trial  for  murder  proved 
part  of  a  conversation  between  deceased  and 


witness,  it  was  proper  for  the  state  to  offer  evi- 
dence of  the  balance  of  the  conversation  by  a 
third  person  who  was  present  under  Code  Civ. 


Proc.  1911,  art.  811. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  862;  Dec  Dig.  <8=>396(2).] 

4.  Criminal  Law  <8=422(1)  —  Admissibility 
of  Evidence— Showing  Conspiracy. 

Where  evidence  of  a  witness  present  at  a 
conversation  between  deceased  and  a  third  per- 
son tended  to  show  a  conspiracy  between  the 
third  person  and  appellant  to  murder  deceased, 
it  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |§  984-986,  988,  989;  Dec.  Dig. 
«=»422(1).] 

5.  Criminal  Law  <8=>549— Evidence  Tend- 
ing to  Show  Conspiracy— Murder. 

Evidence  offered  in  trial  for  murder  held  to 
tend  to  show  a  conspiracy  between  appellant 
and  his  nephew  to  murder  deceased. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  fg  1249,  1251;  Dec  Dig.  «=» 
549.] 

6.  Witnesses  <S=»331%  —  Admissibility  or 
Impeaching  Evidence— Conversations. 

The  testimony  of  a  witness  as  to  the  balance 
of  a  conversation  between  deceased  and  appel- 
lant's nephew,  which  had  been  offered  by  appel- 
lant upon  trial  for  murder,  was  admissible  by 
the  state  to  impeach  the  nephew's  testimony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  «=>331%.] 

7.  Criminal  Law  <8=>763,  764(1)  —  Trial- 
Comments  ry  Court  Upon  Evidence. 

In  a  trial  for  murder,  the  court's  remark 
that  he  admitted  certain  evidence  to  enable  the 
jury  to  pass  upon  credibility  of  a  witness  was 
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proper,  and  not  a  comment  on  the  weight  of  tes- 
timony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  1731,  1737,  1742,  1743, 
1746;  Dec.  Dig.  «=>763,  784(1).] 

8.  Cbminai,  Law  «=>  1169(5)— Ehbob  Cubed 
bt  instructions  to  dlsbeqabd  evidence. 

Where  the  court  withdrew  from  considera- 
tion of  the  jury  evidence  which  had  been  ob- 
jected to,  telling  them  not  to  consider  it  for  any 
purpose,  any  error  in  admitting  such  evidence 
was  cured. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3141;  Dec  Dig.  «=>1169(5).] 

9.  Criminal  Law  «3=>1169(5)— Evidence  or 
Former  Tbiai^Cubed  by  Instbuctions. 

Where,  upon  a  second  trial  of  appellant  for 
murder,  the  court  sustained  an  objection  to  an 
impeaching  question  of  whether  a  witness  had 
signed  an  affidavit  to  get  appellant  a  new  trial, 
and  instructed  the  jury  to  disregard  all  evidence 
relating  to  the  former  trial,  and  not  to  consider 
the  result  thereof,  appellant  suffered  no  preju- 
dice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  8141;  Dec  Dig.  «=»1169(5).] 

10.  Homicide  «=>300(11)— Instbuctions— Is- 
sues in  Case— Justifiable  Homicide. 

Where  the  court  properly  submitted  issue 
of  self-defense  upon  trial  for  murder,  and  no  is- 
sue as  to  any  attack  by  deceased  upon  appellant 
other  than  to  kill  him  was  shown  by  the  evi- 
dence, a  refusal  to  submit  question  of  justifiable 
homicide  upon  such  an  issue  as  provided  for 
under  Pen.  Code  1911,  art  1107,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  628;  Dec  Dig.  «=»300(11).] 

11.  Homicide  <8=>309(1)— I  n  stbuotio  nb— Jus- 
tifiable Homicide. 

Instructions  given  upon  trial  for  murder 
held  not  to  restrict  the  jury  to  consideration  of 
circumstances  arousing  appellant's  passion  at 
time  of  homicide,  but  included  those  occurring 
before,  and  properly  presented  the  law. 

[Ed.  Note — For  other  cases,  see  Homicide, 
Cent  Dig.  f  648;  Dec.  Dig.  «8=»309(1).] 

Appeal  from  District  Court,  Cherokee 
County ;  L  D.  Guinn,  Judge. 

W.  J.  Edwards  was  convicted  of  murder, 
and  appeals.  Affirmed. 

Martin  Feagin  and  I.  D.  Fairchild,  both 
of  Lnfkln,  W.  J.  Townsend,  Jr.,  of  Jackson- 
ville, Man  tooth  &  Collins,  of  Lnfkln,  and 
Norman,  Snook.  &  Gibson,  of  Busk,  for  appel- 
lant Beeman  Strong,  of  Nacogdoches,  and 
C.  C.  McDonald,  Asst.  Atty.  Gen.,  for  the 
State. 

PBENDERGAST,  3.  Appellant  was  con- 
victed of  murder.  This  is  the  second  ap- 
peal by  him.  The  first  is  reported  in  172 
S.  W.  227.  A  sufficient  statement  was  made 
on  the  other  appeal  so  as  to  render  It  un- 
necessary to  make  any  now. 

Appellant  has  a  large  number  of  bills  of 
exceptions,  some  to  the  overruling  of  his 
several  motions  for  a  continuance,  some  to 
evidence  admitted,  others  to  evidence  exclud- 
ed, and  several  to  refused  charges.  We  have 
carefully  considered  all  of  them,  and  And  It 
unnecessary  to  take  them  up  separately.  We 
will  discuss  such  of  them  as  are  regarded 
material. 


The  record  shows,  as  did  the  record  on  the 
former  appeal,  that  appellant  on  his  applica- 
tion secured  continuances  before  this  trial 
occurred.  How  many  is  perhaps  not  definite- 
ly shown  by  this  record.  The  homicide  oc- 
curred on  November  8,  1910 ;  appellant  was 
soon  thereafter  indicted,  so  that  the  case 
has  been  pending  for  six  years  or  more  now. 
The  venue  had  been  changed  from  Angelina 
county,  where  the  first  trial  occurred,  to 
Cberokee  county,  where  this  trial  occurred. 
Several  witnesses  for  the  state  testified  that 
deceased  made  no  attempt  to  cut  appellant 
with  his  knife  at  the  time  appellant  knocked 
him  down,  and  after  he  was  down  struck 
Mm  at  least  two  more  licks  with  a  large 
stick,  which  the  testimony  showed  was  a 
deadly  weapon  in  the  manner  in  which  it 
was  used.  Appellant  claimed  that  deceased 
did  cut  at  him  with  his  knife  at  the  time 
he  first  struck  him  with  the  stick  and  claim- 
ed that  he  cut  one  prong  of  his  suspenders 
and  his  shirt  In  front  The  state's  witnesses 
testified.  In  substance,  that  appellant's  shirt 
and  suspenders  were  not  cut  Immediately 
after  appellant  killed  deceased  and  when  he 
walked  away  from  him.  Appellant  himself, 
and  three  other  witnesses  for  him,  testified 
that  his  suspenders  and  shirt  were  cut  by 
deceased,  and  that  they  saw  his  garments 
so  cut  immediately  after  appellant  left  de- 
ceased where  he  had  felled  him  to  the 
ground.  Appellants  ground  for  a  continu- 
ance was  the  absence  of  one  witness,  Red, 
whom  he  claimed  would  testify  to  the  same 
on  this  point  that  he  himself  and  his  other 
three  witnesses  testified.  In  addition  to  bis 
application  for  a  continuance,  which  was 
overruled,  he  sought  a  new  trial  on  the 
ground  of  the  absence  of  said  witness.  The 
state  on  this,  and  other  grounds  too,  con- 
tested appellant's  motion  for  a  new  trial 
The  bills  on  the  subject  and  the  judgment 
of  the  court,  all  show  that  the  court  heard 
evidence  on  this  contest  when  he  acted  on 
the  motion  for  a  new  trial,  and  after  hearing 
it  denied  him  a  new  trial.  What  that  evi- 
dence was  is  In  no  way  disclosed  by  this 
record. 

[1,2]  The  court's  action  in  overruling  his 
motions  for  a  continuance  and  denying  him  a 
new  trial  on  that  ground  was  correct  on  two 
propositions:  (1)  The  absent  witness'  testi- 
mony would  have  been  merely  cumulative, 
and  this  court  has  always  held  that,  under 
such  circumstances,  the  trial  court's  action 
in  overruling  an  application  for  a  continu- 
ance presents  no  error.  1  Branch's  An.  P. 
C.  §  322,  where  a  large  number  of  cases  are  - 
collated.  (2)  As  the  evidence  heard  by  the 
trial  judge  on  this  ground  of  the  motion  for 
a  new  trial  is  in  no  way  disclosed,  this  court 
must  presume,  and  always  does,  that  the  ac- 
tion of  the  court  was  sustained  by  the  testi- 
mony heard.  Ethridge  v.  State,  74  Tex.  Or. 
B.  838,  189  S.  W.  1152;   Sorrell  v.  State. 
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186  8.  W.  838,  where  a  large  number  of  other 
cases  are  cited. 

Bob  Edwards,  appellant's  nephew,  testi- 
fied for  him  that  on  the  same  day  appellant 
killed  deceased,  he  (the  witness)  was  at  de- 
ceased's store  and  got  Into  a  conversation 
with  deceased,  wherein  the  deceased  asked 
about  the  election  which  was  then  being  held, 
and  stated  to  him  that  he  hoped  it  would  not 
be  carried  on  like  the  last  two  were;  that 
the  last  two  elections  were  stolen  out,  the 
last  one  especially;  that  he  told  deceased 
that  appellant  was  the  presiding  officer  at 
the  last  election  referred  to,  and  deceased 
reiterated  that  that  election  was  "stole  out" ; 
that  there  were  more  votes  cast  for  Fowler 
than  he  got  there;  and  that  he  stated  to 
deceased  that  his  uncle  had  lived  there  30 
years,  and  the  deceased  was  the  first  man 
that,  had  ever  accused  him  of  anything  dis- 
honest. On  this  point,  on  cross-examination, 
the  state  asked  him  if  he  then  didn't  say  to 
deceased  that  appellant  would  settle  with 
him  about  that  He  denied  making  any  such 
statement.  The  state  claimed  that  Mr.  De- 
laney  was  present  and  heard  this.  Later  the 
state  introduced  Delaney,  who  swore,  In  sub- 
stance, that  Bob  Edwards  did  make  that 
statement  at  the  time  to  deceased.  Appel- 
lant objected  to  the  testimony  of  Delaney  on 
many  grounds.  The  point  was  discussed  be- 
fore the  court  at  the  time  by  the  various  at- 
torneys on  both  sides.  One  of  the  state's  at- 
torneys contended  that  the  testimony  was 
admissible  as  a  circumstance,  together  with 
many  others,  to  show  that  Bob  Edwards  was 
a  principal  to  the  killing  of  deceased  a  few 
hours  later  by  appellant.  The  district  at- 
torney contended,  In  addition,  that  it  was 
admissible  for  the  purpose  of  Impeaching  the 
witness  Bob  Edwards'  testimony.  In  ruling 
on  the  matter  at  the  time,  the  judge  said  he 
would  admit  the  testimony  "to  enable  the 
jury  to  pass  on  the  credibility  of  the  wit- 
ness Bob  Edwards."  In  charging  the  Jury, 
the  judge  gave  this  charge,  requested  by  ap- 
pelant: "You  will  not  consider  the  testimony 
of  the  witness  O.  Delaney  for  any  purpose." 
Appellant  not  only  objected  to  the  testimony 
of  said  Delaney,  as  stated,  but  also  objected 
to  what  the  court  said  at  the  time  he  ad- 
mitted It— that  he  did  so  "to  enable  the  Jury 
to  pass  on  the  credibility  of  the  witness  Bob 
Edwards" — claiming  that  that  ruling  of  the 
court  was  a  comment  on  the  weight  of  the 
evidence. 

[3-7]  In  our  opinion,  the  testimony  of  said 
Delaney  was  admissible  on  three  grounds: 
d)  It  was  a  part  of  the  same  conversation 
with  deceased  that  Bob  Edwards  had,  a  part 
of  which  appellant  proved,  and  the  state,  un- 
der the  statute,  was  entitled  to  the  balance 
of  the  conversation.  Article  811,  C.  C.  P. 
We  are  aware  that  Delaney  and  Bob  Ed- 
wards did  not  fix  the  same  hour  at  which  the 
conversation  occurred  between  Bob  Edwards 
and  deceased,  but  Edwards  testified  that  that 
was  the  only  time  that  day  that  he  saw  and 


had  any  conversation  with  deceased;  that 
he  did  not  see  him  again  at  all  until  Just  im- 
mediately before  he  was  killed,  which  was 
some  hours  after  the  conversation.  (2)  With- 
out reciting  It  fully,  we  think  the  state's  con- 
tention that  Delaney*s  testimony  was  admis- 
sible as  one  circumstance  tending  to  show  a 
conspiracy  between  Bob  Edwards  and  appel- 
lant to  kill  deceased  is  correct  Both  he  and 
appellant  testified  that  soon  after  said  con- 
versation with  deceased,  Bob  Edwards  took 
his  uncle  off  to  one  side  privately  and  told 
him  about  what  had  occurred  and  what  de- 
ceased had  said  to  him,  and  appellant  himself 
in  effect  testified  that  it  was  because  of  said 
deceased's  statement  about  him  that  he 
sought  him  for  an  explanation  at  the  time  he 
killed  him.  The  testimony  further  shows 
that  deceased  went  from  his  store  to  the  vot- 
ing place  where  appellant  and  Bob  Edwards 
were.  While  they  denied  seeing  him  at  the 
time,  all  the  testimony  puts  all  the  parties 
at  such  a  place  where  they  could,  and  prob- 
ably did,  see  him,  and  that  as  deceased  went 
into  the  polling  place  to  vote,  they  together 
started  down  the  road  where  they  knew  de- 
ceased would  have  to  pass  along  in  going 
back  to  his  store  from  the  voting  place,  and 
that  each  stopped  on  the  side  of  the  road 
and  waited  till  deceased  did  come  along, 
when  appellant  attacked  and  killed  him.  Ap- 
pellant himself  swore  that  when  he  first  ap- 
proached deceased  and  asked  for  an  explana- 
tion, deceased  denied  making  the  statement, 
and  he  thereupon  called  for  Bob  Edwards. 
Bob  Edwards  testified  he  heard  the  call  and 
started  to  appellant  at  the  time,  and  that  he 
got  nearly  to  him  before  appellant  finally 
quit  beating  deceased,  and  that  they  then 
turned  and  left,  Bob  Edwards  following  ap- 
pellant. Another  witness  swore  that  at  the 
time  appellant  was  striking  deceased,  Bob 
Edwards  called  out  to  him:  "Kill  the  son  of 

a  b  ."  (8)  That  the  testimony  of  Delaney 

was  admissible  for  the  purpose  of  impeaching 
Bob  Edwards.  As  to  the  court's  remark  at 
the  time  he  admitted  the  evidence  that  he  did 
so  to  enable  the  Jury  to  pass  upon  the  credi- 
bility of  Bob  Edwards,  this  was  not  a  com- 
ment on  the  weight  of  the  testimony.  The 
court  by  it  expressed  no  opinion  one  way  or 
another,  but  said  he  admitted  It  to  enable 
the  jury  to  pass  on  the  question.  If  the  evi- 
dence had  remained  before  the  Jury,  Just 
such  a  charge  would  have  been  proper.  This 
court  uniformly  approves  such  charges  when 
such  testimony  is  admitted  for  Impeachment 
purposes  only. 

[I]  But  if  we  should  be  mistaken  In  any  or 
all  of  these  grounds  on  which  we  think  the 
testimony  was  admissible,  the  whole  matter 
was  cured  by  the  charge  of  the  court  with- 
drawing it  all  from  the  consideration  of  the 
Jury  and  telling  the  jury  specifically,  at  ap- 
pellant's Instance,  not  to  consider  the  testi- 
mony of  Delaney  for  any  purpose.  Miller 
v.  State,  185  S.  W.  38,  and  cases  there  cited; 
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Martoni  v.  State,  74  Tex.  Or.  R.  88, 167  S.  W. 
349,  and  cases  there  cited. 

[I]  Each  side  In  the  examination  and  cross- 
examination  of  many  of  the  witnesses  re- 
peatedly asked  them  whether  or  not  they  had 
testified  on  the  former  trial  of  this  case,  and 
If  on  that  trial  they  did  not  testify  so  and 
so.  All  this  was  proper,  and  no  objection 
was  made  to  It  at  the  time  by  either  side. 
In  fact,  from  the  various  witnesses  and  their 
examination  by  both  sides,  the  jury  were  un- 
questionably made  aware  of  the  fact  that  a 
previous  trial  of  appellant  In  this  case  had 
been  had.  Among  other  witnesses,  appellant 
introduced  O.  Burns,  who  testified  to  what 
was  claimed,  and  may  have  amounted  to,  a 
threat  by  deceased  against  appellant,  and  be 
testified  on  no  other  subject  The  state  then, 
on  cross-examination,  took  him  up  and  show- 
ed by  him  that  that  was  the  first  time  he  had 
ever  testified  in  the  case,  that  he  had  not 
testified  on  the  former  trial,  and  then  under- 
took to  show  by  him  that  he  had  taken  an 
active  part  in  appellant's  behalf  immediately 
after  the  other  trial.  The  witness,  In  sub- 
stance, claimed  that  It  was  some  time  after 
the  previous  trial  before  he  had  ever  dis- 
closed to  any  one — appellant  or  any  one  else 
— what  he  had  testified  on  this  trial.  The 
state  tried  to  bring  him  down  to  immediately 
or  very  soon,  after  the  other  trial  when  he 
became  active,  and  then  disclosed  his  testi- 
mony to  appellant,  and  along  the  same  line 
when  the  witness  was  trying  to  avoid  fixing 
the  date,  finally,  In  order  to  fix  the  date, 
asked  him  In  substance  If  he  didn't  sign  an 
affidavit  in  order  to  get  appellant  a  new  trial. 
The  appellant  was  objecting  all  the  time  to 
all  this  examination,  and  when  the  state  ask- 
ed this  last  question,  he  objected  and  pro- 
•tested.  The  court  immediately  and  promptly 
sustained  his  objection  to  the  last  question — 
if  he  didn't  make  the  affidavit  In  order  to 
get  defendant  a  new  trial — and  Immediately 
Instructed  the  jury  not  to  consider  the  ques- 
tion for  any  purpose ;  and  no  other  question 
about  any  motion  for  new  trial  was  asked. 
The  court,  In  qualifying  the  bill,  states  that 
the  homicide  occurred  in  1910,  and  that  this 
witness  had  lived  in  the  same  neighborhood 
with  appellant  all  the  time  since  then,  and 
the  court  was  of  the  opinion  that  the  cross- 
examination  along  the  lines  Indicated  was 
not  improper  but  legitimate  cross-examina- 
tion of  the  witness,  and  he  states  specifically, 
"That  It  was  not  the  purpose  or  intention  of 
state's  counsel  to  get  anything .  before  the 
jury  that  was  not  legitimate."  We  think  un- 
der the  many  decisions  of  this  court  this  is 
no  ground  for  reversal.  Witty  v.  State,  75 
Tex,  Cr.  R.  453,  171  S.  W.  229;  Coffman  v. 
State,  73  Tex.  Cr.  R.  309,  165  S.  W.  939; 
Smith  v.  State,  52  Tex.  Cr.  R.  344,  106  S.  W. 
1161,  15  Ann.  Cas.  357;  Moore  v.  State,  52 
Tex.  Cr.  R.  341,  107  S.  W.  540;  Benson  v. 
State,  56  Tex.  Cr.  R.  52,  118  S.  W.  1049,  and 
other  cases  cited  In  these  cases.  In  the  Wlt- 
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ty  Case,  supra,  the  state,  for  the  purpose  of 
Impeaching  anotber  witness,  who  had  testi- 
fied on  a  former  trial  of  that  case,  introduc- 
ed the  court  stenographer  and  had  him  to 
identify  the  said  witness'  testimony  given 
on  the  previous  trial.  He  was  then  asked  by 
the  state's  attorney  if  the  copy  of  the  tes- 
timony he  had  was  the  same  that  was  filed  in 
the  Court  of  Criminal  Appeals,  and  the  wit- 
ness answered,  "Yes."  Appellant  objected  to 
the  question  and  answer  because  it  was  an 
Improper  reference  to  the  fact  that  defendant 
had  on  a  previous  trial  been  convicted.  The 
court  In  that  case,  as  in  this,  Instructed  the 
jury  then  and  there  not  to  consider  said  ques- 
tion and  answer  for  any  purpose,  and  the  court 
in  addition  in  that  case,  in  his  general  charge 
to  the  jury,  told  them  that  it  had  developed 
during  the  trial  that  appellant  had  theretofore 
been  tried  in  that  case,  and  instructed  them 
that  the  result  of  that  trial  did  not  concern 
them  and  not  to  consider  it,  etc.,  in  making  up 
their  verdict;  that  their  province  was  to  try 
the  case  according  to  the  evidence  which  had 
been  submitted  to  them  under  the  rulings  of 
the  court  and  the  law  applicable  thereto  as 
given  In  charge  by  the  court  at  the  time. 
Likewise,  in  this  case,  the  court  charged  the 
Jury: 

"There  has  been  some  evidence  introduced  be- 
fore you  as  to  this  case  being  tried  in  the  dis- 
trict court  of  Angelina  county,  Tex.,  some  time 
heretofore.  You  are  charged  that  yon  cannot 
take  into  consideration  for  any  purpose  as  to 
any  former  trial  or  the  result  of  such  trial,  noi 
will  you  discuss  or  consider  the  same,  but  you 
will  try  this  case  on  the  evidence  as  introduced 
before  you,  and  the  law  as  given  you  in  charge, 
and  render  your  verdict  accordingly." 

[10]  The  court,  in  his  charge,  fully  and 
properly  submitted  appellant's  claimed  self- 
defense  in  every  way  that  It  was  raised  by 
the  testimony.  The  testimony  did  not  raise 
any  Issue  as  to  any  attack,  real  or  apparent, 
by  deceased  on  appellant  other  than  to  kill 
him  or  to  do  him  serious  bodily  injury.  It 
did  not  raise  any  issue  as  to  any  other  un- 
lawful and  violent  attack.  Hence  appellant's 
contention  that  the  court  ought  to  have  sub- 
mitted that  Issue  under  article  1107,  P.  C, 
cannot  be  sustained. 

[11]  The  record  does  not  sustain  appellant 
In  his  contention  that  the  court's  charge  on 
manslaughter  restricted  the  jury  to  the  con- 
sideration of  what  occurred  at  the  time  of 
the  homicide  which  might  have  aroused  ap- 
pellant's passion,  and  did  not  permit  them  to 
consider  what  had  occurred  before.  The 
court,  after  defining  manslaughter  in  all  of 
its  terms  as  prescribed  by  the  statute,  In  ad- 
dition charged  the  jury  as  follows: 

"In  passing  upon  the  question  of  the  emotions 
of  the  mind  such  as  anger,  rage,  sudden  resent- 
ment or  terror,  you  are  charged  that  you  may 
look  to  all  of  the  facts  and  circumstances  in  evi- 
dence happening  before  the  homicide  and  at  the 
time  of  the  homicide,  which  would  commonly 
produce  a  degree  of  anger,  rage,  sudden  resent- 
ment, or  terror  in  the  mind  of  a  person  of  ordi' 
nary  temper  sufficient  to  render  the  mind  inca- 
pable of  cool  reflection,  and  if  you  find  that  the 
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mind  of  the  defendant  was  thereby  aroused,  to  a 
degree  of  anger,  rage,  sudden  resentment,  or  ter- 
ror sufficient  to  render  it  incapable  of  cool  re- 
flection, you  will,  if  you  ao  find  beyond  a  rea- 
sonable doubt,  convict  the  defendant  of  man- 
slaughter." 

This  covered  the  very  ground  that  appel- 
lant complains  the  charge  did  not  cover. 
The  judgment  is  affirmed. 


WATSON  v.  STATE.    (No.  4830.) 

(Court  of  Criminal  Appeals  of  Texas.   Jan.  10, 
1917.    Rehearing  Denied  Jan.  31, 
1817.) 

1.  Criminal  Law  cj=>597(l)— Oontintmwce— 
Absence  of  Witness— Discretion. 

Under  Code  Or.  Proa  1*11,  art.  608,  pro- 
viding that  an  application  by  an  accused  for  a 
continuance  "shall  not  be  granted  as  a  matter 
of  right,"  and  that  the  truth,  merit,  and  suffi- 
ciency thereof  shall  be  addressed  to  the  sound 
discretion  of  the  court,  and  that  when  a  con- 
tinuance is  denied  a  new  trial  shall  be  granted 
if  the  testimony  of  the  absent  witness  was  ma- 
terial and  "probably  true,"  an  application  for  a 
continuance  is  properly  overruled,  where  it  ap- 
pears that  the  absent  testimony  is  not  "prob- 
ably true"  or  would  not  change  the  result. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1331,  1332;  Dec.  Dig.  «=» 
597(1).] 

2.  Criminal  Law  «=>826  —  Instructions— 
After  Submission. 

Where  accused  consented  to  the  reading  to 
jury  of  the  testimony  of  certain  witnesses,  after 
jury  had  been  out  several  hours,  a  refusal  to 
grant  his  request  for  several  charges  in  respect 
to  such  evidence  after  the  jury  had  returned  to 
jury  room  held  not  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g  2008;  Dec.  Dig.  «=>826J 

Appeal  from  District  Court,  Grayson  Coun- 
ty; M.  H.  Garnett,  Judge. 

Arch  Watson  was  convicted  of  selling  liq- 
uor In  violation  of  law,  and  he  appeals.  Af- 
firmed. 

.  Bookout  &  Jones,  of  Sherman,  for  appel- 
lant C.  C.  McDonald,  Asst.  Atty.  Geo,  for 
the  state. 

PRENDERGAST,  J.  Appellant  was  con- 
victed for  pursuing  the  business  of  selling 
intoxicating  liquor  in  Grayson  county  after 
the  law  prohibiting  the  sale  thereof  had  been 
put  In  force  in  that  county,  and  his  punish- 
ment assessed  at  the  lowest  prescribed  by 
law. 

The  Indictment  was  In  the  approved  form 
charging  said  offense  and  alleged  a  distinct 
sale  by  him  to  Floyd  Abshire  on  November 
24,  1915,  and  another  to  Elbert  Abshire  on 
January  2,  1916,  and  that  on  or  about  said 
date  he  made  different  and  other  sales  to 
other  persons,  unknown  to  the  grand  jury, 
and  during  the  months  of  November  and  De- 
cember, 1915,  and  January,  1916,  he  made 
at  least  more  than  two  sales  of  such  liquor. 

Deputy  Sheriff  Oscar  Poff  testified:  That 
he  knew  where  appellant  lived  November  and 
December,  1915,  and  January,  1916.  That  he 


was  at  bis  place  five  or  six  times  during 
those  months.  That  he  found  12  quarts  of 
whisky  there.  Most  of  the  time  he  had  It 
In  a  trunk  in  the  kitchen.  There  was  some 
beer  in  the  ice  box.  The  whisky  was  Hill 
&  Hill  whisky.  That  he  had  seen  a  good 
many  people  going  In  and  out  of  appellant's 
place,  both  black  and  white,  men  and  women, 
except  that  he  saw  no  white  women.  That 
be  took  the  whisky  to  the  sheriff's  office. 

Deputy  Sheriff  Boyd  Craig  testified:  That 
he  knew  where  appellant  lived  in  Denison 
during  said  months,  and  that  he  Investigated 
his  place  of  business  during  those  months 
some  seven  or  eight  times  and  found  intoxi- 
cating liquor  In  the  ice  box  every  time  he 
was  there.  That  10  or  11  quart  bottles  was 
the  most  he  found  there.  It  was  Hill  &  Hill 
whisky.  And  that  he  found  whisky  every 
time  he  was  down  there.  That  he  saw  peo- 
ple stop  in  at  appellant's  house,  and  that 
he  did  not  remember  of  ever  seeing  Addie 
Watson,  appellant's  sister,  at  his  bouse. 

Constable  D.  Burris  testified:  That  he 
searched  appellant's  residence  five  or  six 
times  during  said  months  and  found  whisky 
In  the  Ice  box  most  every  time  he  was  there. 
It  was  Hill  &  Hill  whisky.  That  be  saw 
several  people  visiting  appellant's  place. 
They  would  go  in  and  stay  but  a  few  min- 
utes and  come  out.  He  saw  both  whites  and 
blacks  visit  the  place.  That  he  knew  Addle 
Watson,  appellant's  sister,  and  cannot  say 
whether  he  ever  saw  her  at  appellant's  house 
during  said  months. 

Elbert  Abshire  testified,  in  substance,  to 
three  separate  and  distinct  sales  of  whisky 
by  appellant  to  him  during  said  months,  a 
pint  at  one  time,  a  half  pint  at  another, 
and  a  quart  the  other,  stating  how  much 
cash  he  paid  him  each  time  for  the  whisky. 
In  telling  how  and  where  he  would  see  ap- 
pellant at  each  time,  his  testimony  was  to  the 
effect  that  he  would  call  him  out  of  the  back 
of  his  house  to  an  alley  and  tell  him  how 
much  whisky  he  wanted  and  give  him  the 
money  therefor;  that  the  appellant  usually 
went  into  his  house,  was  gone  some  short 
time,  and  would  bring  and  deliver  the  whis- 
ky to  him;  that  sometimes  when  appellant 
would  tell  him  he  did  not  have  the  whisky, 
he  would  ask  him  to  see  If  he  could  not  get 
it  from  Lee  Scott  His  testimony  Indicates 
that  he  got  liquor  from  appellant  one  way 
or  another  during  said  months  a  greater 
number  of  times  than  three;  that  all  the 
whisky  he  got  from  appellant  was  Hill  & 
Hill  whisky. 

Floyd  Abshire  testified:  That  during  said 
months  he  would  go  to  appellant's  house,  call 
him  out,  and  ask  him  if  he  could  get  some 
whisky,  and  appellant  would  say  he  would 
try.  That  he  would  give  him  the  money 
for  whatever  quantity  he  wanted,  and  appel- 
lant would  be  gone  five  or  ten  minutes.  He 
would  go  back  in  his  house,  through  the  back- 
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door,  oat  of  which  he  had  called  him,  and 
sometimes  when  he  would  come  back  he 
would  come  around  the  house.  He  would 
then  bring  and  deliver  the  whisky  to  him 
where  he  had  remained.  The  substance  of 
his  testimony  was  to  show  that  during  said 
time  he  bought  whisky  from  appellant  three 
or  four  distinct  times. 

Lucy  Thomas  testified  that  in  December, 
1916,  she  bought  a  half  pint  of  whisky  from 
appellant  and  paid  him  60  cents  tor  it 

Appellant  did  not  testify  at  all.  He  Intro- 
duced no  testimony  and  no  witness,  except 
one,  who  testified  only  that  Lucy  Thomas' 
reputation  for  truth  and  veracity  was  bad. 

[1]  Appellant  was  indicted  the  latter  part 
of  January,  1918,  and  tried  in  August  fol- 
lowing. He  made  an  application  for  a  con- 
tinuance on  account  of  the  absence  of  his 
sister,  Addle  Watson.  It  does  not  state  it 
is  his  first  It  must  be  his  second,  as  it  has 
allegations  therein  not  required  in  his  first 
but  which  are  required  in  a  second  or  subse- 
quent application.  She  was  sick  at  the  time 
of  his  trial  and  could  not  attend.  She  had 
been  subpoenaed.  In  his  application,  he  al- 
leges that  she  would  testify  that: 

"On  the  dates  alleged  by  the  indictment  and 
for  several  days  prior  and  subsequent  thereto, 
she  was  an  inmate  of  his  home  and  there  dur- 
ing all  this  time,  and  that  appellant  did  not 
make  the  said  sale  or  sales  as  alleged  in  the  in- 
dictment. That  daring  this  time  she  saw  no 
intoxicating  liquors  in  his  home,  and  to  the 
best  of  her  knowledge  and  belief  there  was  none 
in  his  home  during  said  -time,  and  that  because 
of  the  size,  location,  and  condition  of  his  home, 
he  could  not  have  made  a  sale  as  alleged  in  the 
indictment  without  her  knowledge  of  the  same," 
and  that  "he  knows  from  no  other  source  from 
which  he  can  secure  the  evidence  to  the  same 
-facts  and  to  the  same  extent  that  the  same  can 
be  secured  by  this  witness." 

He  also  claimed  the  court  erred  in  refus- 
ing him  a  new  trial  because  of  the  overruling 
of  his  application  for  a  continuance.  To  his 
motion  be  attached  the  affidavit  of  his  said 
sister — sworn  to  by  her  as  "true  to  the  best 
of  her  knowledge" — more  elaborately  but 
substantially  to  the  same  effect  as  Ms  ap- 
plication would  show  she  would  testify. 
Whether  that  affidavit  was  introduced  in  evi- 
dence before  the  trial  judge  at  the  time  he 
beard  and  overruled  the  motion  for  a  new 
trial  (Page  v.  State,  189  S.  W.  951),  and  what 
other  testimony,  If  any,  was  Introduced,  is 
not  disclosed  by  the  record. 

The  statute  (article  608,  O.  O.  P.)  expressly 
enacts  that  an  application  for  a  continuance 
by  an  accused  "shall  not  be  granted  as  a 
matter  of  right" ;  that  the  truth  of  the  first, 
or  any  subsequent,  application,  as  well  as  the 
merit  of  the  ground  set  forth  therein  and 
its  sufllclency,  "shall  be  addressed  to  the 
sound  discretion  of  the  court  called  to  pass 
upon  the  same."  It  further  provides  that, 
"should  an  application  for  continuance  be 
overruled,  and  the"  accused  "convicted,  if 
it  appear  *  •  •  that"  the  testimony  of 
the  absent  witness  "was  of  a  material  char- 
acter, and  that  the  facts  set  forth  in  said 
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application  were  probably  true,"  a  new  trial 
should  be  granted.  The  decisions  of  this 
state  since  the  enactment  of  said  statute 
have  held  in  accordance  therewith. 

Judge  White,  in  his  Ann.  O.  C.  P.,  In  sec- 
tion 643,  subdlv.  2,  lays  down  this  correct 
rule: 

"An  application  for  continuance  will  be  held 
properly  overruled  when,  in  connection  with  the 
evidence  adduced  on  the  trial,  it  is  apparent  that 
the  proposed  absent  testimony  would  hot  be 

Srobably  true.  Carver  v.  State,  86  Tex.  Cr.  R 
52  f38  S.  W.  183];  Keyons  v.  State,  33  Tex. 
Cr.  R.  143  [26  S.  W.  786,  47  Am.  St.  Rep. 
25] ;  MeKlnney  v.  State,  31  Tex.  Or.  R.  583 
[21  S.  W.  683];  Brotherton  v.  State,  30  Tex. 
App.  369  [17  S.  W.  9321;  Withers  v.  State, 
30  Tex.  App.  388  [17  S.  W.  936] ;  Leeper  and 
PoweU  v.  State,  29  Tex.  App.  63  [14  S.  W. 
398] ;  Wilks  v.  State,  27  Tex.  App.  381  [11  S. 
W.  415];  Testard  v.  State,  26  Tex.  App.  260 
[9  S.  W.  888] ;  Peterson  v.  State,  26  Tex.  App. 
70  [7  S.  W.  5301;  Melton  v.  State,  24  Tex. 
App.  47  [5  S.  W.  652];  Parker  v.  State,  24 
Tex.  App.  61  [5  S.  W,  663];  Collins  &  Lindly 
v.  State,  24  Tex.  App.  141  [5  S.  W.  848]; 
Henning  v.  State,  24  Tex.  App.  315  [6  S.  W. 
137] ;  Harvey  v.  State,  21  Tex.  App.  178  [17  S. 
W.  158] ;  Doss  v.  State,  21  Tex.  App.  505  [2  S. 
W.  814,  67  Am.  Rep.  618];  Rice  v.  State, 
22  Tex.  App.  654  [3  S.  W.  791];  Murray  v. 
State,  21  Tex.  App.  466  [1  S.  W.  522];  Cun- 
ningham v.  State,  20  Tex.  App.  162;  Bond  v. 
State,  20  Tex.  App.  421 ;  Mendiola  v.  State,  18 
Tex.  App.  462 ;  Chandler  v.  State,  15  Tex.  App. 
587 ;  Henry  v.  State,  38  Tex.  Or.  R.  306  [42  S. 
W.  669]." 

In  section  647,  Judge  White  again  lays 
down  this  correct  rule: 

"The  court  on  appeal  will  not  revise  or  re- 
verse the  judgment  of  the  lower  court  refusing 
a  continuance  or  postponement,  and  the  over- 
ruling of  the  motion  for  new  trial  based  upon 
the  application  for  continuance  or  postpone- 
ment, unless  it  is  made  to  appear  by  the  evi- 
dence adduced  at  the  trial  that  the  proposed  ab- 
sent testimony  was  relevant,  material,  and  prob- 
ably true.  Holier,  v.  State,  36  Tex.  Cr.  R  496 
[38  S.  W.  44];  Lindsey  v.  State,  35  Tex.  Cr.  R. 
164  [32  S.  W.  768]:  Moseley  v.  State,  35  Tex. 
Or.  R.  210  [32  S.  W.  1042] ;  Tate  v.  State,  35 
Tex.  Cr.  R  231  [33  S.  W.  121] :  McGrath  v. 
State,  35  Tex.  Cr.  R  413  [34  S.  W.  127,  9411; 
Wilkins  v.  State,  35  Tex.  Cr.  R  525  [34  S. 
W.  627];  Waul  v.  State,  35  Tex.  Cr.  R  228 
[26  S.  W.  199];  King  v.  State,  34  Tex.  Cr.  R. 
228  [29  S.  W.  1086]:  Cline  v.  State,  34  Tex. 
Cr.  R  415  [31  S.  W.  175];  Wyley  v.  State, 
34  Tex.  Cr.  R  514  [31  S.  W.  393]:  Neel  v. 
State,  33  Tex.  Cr.  R.  408  [26  S.  W.  726V; 
Russell  v.  State,  33  Tex.  Cr.  R  424  [26  S.  W. 
990];  Shaw  v.  State,  32  Tex.  Cr.  R.  155  [22  S. 
W.  588] ;  Hyden  v.  State,  31  Tex.  Cr.  R.  401 
[20  S.  W.  764];  Brookin  v.  State,  26  Tex. 
App.  121  J9  S.  W.  735];  Browning  v.  State,  26' 
Tex.  App.  432  [9  S.  W.  770] ;  Boyett  v.  State, 
26  Tex.  App.  689  [9  S.  W.  275];  Brooks  v. 
State,  24  Tex.  App.  274  [5  S.  W.  852]:  Jack- 
son v.  State,  23  Tex.  App.  183  [5  S.  W.  371] ; 
Hennessy  v.  State,  23  Tex.  App.  340  [5  S.  W. 
215];  Covey  v.  State,  23  Tex.  App.  388  [5 
S.  W.  283] ;  Rice  v.  State,  22  Tex.  App.  654  [3 
S.  W.  791];  Miller  v.  State,  18  Tex.  App.  232; 
Mathews  v.  State,  17  Tex.  App.  472;  Beatey 
v.  State,  16  Tex.  App.  421;  Wooldridge  v. 
State,  13  Tex.  App.  443  [44  Am.  Rep.  708]; 
Word  v.  State,  12  Tex.  App.  174;  Clampitt  v. 
State,  9  Tex.  App.  27 ;  Dowdy  v.  State,  9  Tex. 
App.  292." 

And  in  the  next  subdivision  he  lays  down 
this  correct  rule: 
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"The  court  on  appeal  will  not  reverse  a  judg- 
ment on  account  of  the  refusal  of  a  postpone- 
ment or  continuance  unless  in  connection  with 
the  other  evidence  adduced  on  the  trial  they  are 
impressed  with  the  conviction,  not  merely  that 
the  defendant  might  probably  have  been  prej- 
udiced in  his  rights  by  such  ruling,  but  that  it 
wsb  reasonably  probable  that  if  the  absent  tes- 
timony had  been  before  the  jury  a  verdict  more 
favorable  to  the  defendant  would  have  resulted. 
Land  v.  State,  34  Tex.  Or.  R.  330  [30  S.  W. 
788] ;  Gallagher  v.  State,  34  Tex.  Cr.  R.  306 
[30  S.  W.  668] ;  Easterwood  v.  State,  34  Tex. 
Cr.  R.  400  [81  S.  W.  294]:  Sinclair  v.  State, 
34  Tex.  Or.  R.  453  [30  S.  W.  1070];  Bluman  v. 
State,  S3  Tex.  Cr.  R.  43  [21  S.  W.  1027,  26 
S.  W.  75];  Goldsmith  v.  State,  32  Tex.  Cr.  R. 
112  [22  S.  W.  405] ;  Hyden  v.  State,  31  Tex. 
Cr.  R.  401  [20  S.  W.  764] ;  Hammond  v.  State, 
28  Tex.  App.  413  [13  S.  W.  606];  Frizzell  v. 
State,  30  Tex.  App.  42  [16  S.  W.  751]j.  Pruitt 
v.  State,  30  Tex.  App.  156  [16  S.  W.  773] ; 
Ellis  v.  State,  30  Tex.  App.  601  [18  S.  W.  139] ; 
Browning  v.  State,  26  Tex.  App.  432  [9  S.  W. 
770];  Boyett  v.  State,  26  Tex.  App.  689  [9 
S.  W.  275];  Covey  v.  State,  23  Tex.  App.  388 
[5  S.  W.  283];  Self  v.  State,  28  Tex.  App.  398 
[13  S.  W.  602] ;  Phelps  v.  State,  15  Tex.  App. 
45." 

These  rules  have  repeatedly  and  In  recent 
decisions  been  quoted  and  approved  by  this 
court.  Furnace  v.  State,  182  S.  W.  457; 
Stacy  v.  State,  177  S.  W.  114. 

A  consideration  of  the  testimony  of  appel- 
lant's sister  in  his  application  makes  It  ap- 
parent that  her  proposed  testimony  was  not 
probably  true.  In  fact,  the  evidence  adduced 
at  the  trial  was  clearly  sufficient  to  make  it 
appear  to  the  trial  judge,  and  to  this  court, 
that  her  testimony  was  not  probably  true, 
and  that,  even  If  the  jury  had  had  her  testi- 
mony, a  more  favorable  verdict  to  the  de- 
fendant would  not  have  resulted.  She  Is  not 
shown  by  the  application  and  her  affidavit 
to  have  been  personally  present  at  the  sev- 
eral times  and  places  that  the  several  wit- 
nesses testified  postively  to  buying  whisky 
from  appellant,  nor  that  she  was  present 
when  the  said  several  officers  searched  ap- 
pellant's house  and  premises  and  found  In 
his  ice  box  and  trunk  the  quantities  of  whis- 
ky they  swore  they  found  therein  at  the 
many  times  they  were  there  and  searched  his 
house  for  that  purpose,  nor  does  she  deny 
the  truth  of  their  testimony.  So  that,  under 
the  statute  and  decisions,  we  think  no  re- 
versible error  was  committed  by  the  trial 
court  In  overruling  either  his  motion  for  a 
continuance  or  for  a  new  trial. 

[2]  After  the  jury  had  been  considering 
the  case  for  several  hours,  it  returned  into 
open  court  and  through  Its  foreman  In  writ- 
ing stated  to  the  court  that: 

"They  desired  to  hear  that  part  of  the  testi- 
mony read  to  the  jury  showing  that  a  sale  of 
intoxicating  liquor  was  made  by  appellant  to 
either  of  said  Abshires  after  Lee  Scott  was  sent 
to  the  penitentiary,  or  during  the  month  of 
January,  1916." 

By  the  agreement  of  the  defendant  the 
court  had  the  stenographer  to  read  to  the 
jury  certain  portions  of  the  evidence  of  said 
witnesses  given  at  the  trial.    The  appellant 


requested  the  court  to  give  the  Jury  these 
charges: 

"(1)  There  is  no  evidence  in  this  case  that  Lee 
Scott  was  sent  to  the  penitentiary,  and  you 
will  not  consider  that  he  was  so  sent. 

"(2)  There  ,  is  no  evidence  in  this  case  as  to 
the  tune  Lee  Scott  was  sent  to  the  penitentiary, 
and  you  will  not  consider  that  he  was  so  sent. 

"(3)  There  is  no  evidence  in  this  case  as  to 
the  time  Lee  Scott  was  sent  to  the  penitentiary, 
and  therefore  no  evidence  of  a  sale  after  he 
was  sent  to  the  penitentiary." 

The  court  refused  No.  1,  stating  that  It 
was  asked  after  the  jury  had  been  ont  con- 
sidering the  case  a  night  and  until  afternoon 
the  next  day,  and  he  refused  It  because: 

"(1)  It  was  not  proper  for  me  to  charge  upon 
the  matter  indicated;  and  (2)  it  was  requested 
too  late;  (3)  because  the  .question  of  the  jury 
was  in  the  alternative,  asking  for  testimony  as 
to  a  time  (after  Lee  Scott  was  sent  to  the 
penitentiary)  or  (during  the  month  of  Janu- 
ary)." 

The  court  stated  that  the  last  two  were 
presented  to  him  in  the  afternoon  of  the  sec- 
ond day  after  the  case  had  been  submitted  to 
the  Jury  and  the  jury  had  gone  into  court 
and  requested  to  have  certain  evidence  of 
the  two  witnesses,  Abshires,  reproduced,  and 
after  the  stenographer  by  agreement  of  both 
parties  had  read  from  the  testimony  of  said 
witnesses  to  the  Jury,  and  after  the  jury  had 
again  returned  to  their  room;  and  he  re- 
fused each  of  them,  because: 

"(1)  It  is  on  the  weight  of  the  evidence  and  is 
improper ;  (2)  it  was  not  requested  in  due  time ; 
(3)  because  the  question  of  the  jury  was  in  the 
alternative,  asking  for.  testimony  as  to  a  time 
(after  Lee  Scott  was  sent  to  the  penitentiary) 
or  (during  the  month  of  January)." 

In  our  opinion,  the  action  of  the  court, 
under  the  circumstances  as  stated  by  him, 
was  correct,  and  neither  of  said  charges  un- 
der the  circumstances  should  have  been 
given. 

The  Judgment  Is  affirmed. 


HARRISON  v.  STATE.   (No.  4253.) 

(Court  of  Criminal  Appeals  of  Texas.  Dee. 
20,  1916.     State's  Rehearing 
Denied  Feb.  7,  1917.) 

1.  Homicide  <s=183 — Evidence— Admissibil- 
ity. 

Where  in  murder  trial  accused  claimed  she 
shot  deceased  because  he  had  previously  rap- 
ed her  by  force,  evidence  for  the  state  that  she 
had  gone  quite  a  number  of  times  to  deceased's 
room  after  the  alleged  rape  was  competent  to 
contradict  her  claim  of  the  use  of  force  in  the 
rape,  although  it  did  not  affect  the  fact  of  rape, 
as  she  was  under  15  years  of  age  at  the  time 
of  the  alleged  rape. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §  387;  Dec.  Dig.  «=183.] 

2.  Homicide  «=»183— Character  or  Acoubbd. 

In  such  trial,  evidence  by  the  state  of  lewd 
conduct  by  accused  with  others  than  deceased, 
and  of  an  abortion,  etc.,  before  the  killing,  but 
long  after  her  alleged  rape  by  deceased,  was 
inadmissible,  where  accused  had  not  placed  her 
character  for  chastity  or  virtue  in  issue. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {  387;  Dec  Dig.  <g=»183.] 
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8.  Witnesses  «=>237(1),  240(4)  —  Examina- 
tion— Questions  Assuming  Facts— Lead- 
ing Questions. 
Questions  by  the  state  to  accused's  sister, 
"Now  you  don't  know,  of  course,  whether  she 
was  crying  about  her  pregnant  condition  by 
Charley  Harrison  or  the  fact  an  abortion  had 
been  performed  at  his  request,  or  something  else, 
do  you?"  and  to  accused's  mother,  "Did  you 
know  your  daughter  went  to  Dallas  during  the 
summer  of  1915,  with  Charley  Harrison  to  have 
•n  abortion  performed?"  besides  being  incompe- 
tent, were  objectionable  as  clearly  leading  and 
assuming  the  fact  to  be  that  accused  did  these 
things. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  829,  839;  Dec  Dig.  ®=»237(1), 
240(4).] 

4.  Jubt>  <£s»45— Disqualification  of  Jubob 

— Conviction  of  Obi  me. 
One  convicted  in  the  federal  court  for  send- 
ing obscene  matter  through  the  mail  is  not  quali- 
fied to  serve  as  juror  in  murder  trial. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  |f  249,  251;  Dec.  Dig.  <8==45.] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty ;  Ben  M.  Terrell,  Judge. 

Katherlne  Harrison  was  convicted  of  mur- 
der, and  appeals.  Reversed  and  remanded. 

McLean,  Scott  ft  McLean,  of  Ft.  Worth, 
and  W.  B.  Wynne,  of  Will's  Point,  for  appel- 
lant O.  O.  McDonald,  Asst.  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  J.  From  a  conviction  of  mur- 
der with  five  years'  penalty  attached  appel- 
lant brings  this  appeal. 

The  facts  may  be  briefly  summed  up  as 
follows:  Deceased,  W.  L.  Warren,  had  sex- 
ual intercourse  with  appellant  about  the  time 
and  a  little  before  she  was  14  years  of  age 
In  his  room  at  his  hotel  or  lodging  house. 
She  went  to  the  room  after  her  parasol 
which  he  had  carried  to  that  room.  This 
occurred  In  the  fall  of  1914.  About  the  22d 
of  December,  1916,  at  or  near  Benbrook,  sev- 
en, eight,  or  ten  miles  west  of  Ft  Worth,  she 
shot  and  killed  Warren,  assigning  as  a  rea- 
son his  previous  rape  committed  upon  her. 
She  made  a  confession  in  regulation  style. 
The  state  Introduced  a  portion  of  this,  the 
defendant  introduced  the  remainder,  so  the 
whole  statement  finally  got  before  the  jury. 
For  brevity  the  confession  will  be  placed  all 
together.  After  setting  out  the  formal  parts 
it  reads: 

"On  the  night  of  the  22d  of  December,  1915. 
Charley  Harrison  and  I  were  driving.  We  stop- 
ped between  Tenth  and  Eleventh  streets  on 
Main.  Charley  was  across  the  street  getting 
a  shine,  and  I  was  sitting  in  the  car,  when  Mr. 
Warren  came  along,  and  I  thought  that  it  would 
be  a  godd  time  to  take  him  out  and  kill  him, 
so  I  asked  him  to  get  in  and  take  a  ride,  and 
as  soon  as  Charley  came  back  I  introduced 
them,  and  we  went  out  the  Arlington  Heights 
road  past  Benbrook,  and  after  we  got  to  the 
place  where  he  was  found,  I  pretended  that 
something  was  the  matter  with  the  tire,  and  we 
all  got  out  of  the  car ;  before  getting  out  I  got 
the  pistol  out  of  the  car;  the  gun  belonged  to 
Charley,  and  I  knew  that  he  kept  it  in  the  car. 
I  drove  the  car,  and  Charley  sat  in  the  front 
•eat  with  me,  and  Warren  was  in  the  rear  seat. 


After  Warren  had  looked  at  all  the  tires,  he 
came  around  in  front  of  the  car,  and  I  turned 
on  him  and  began  to  shoot  I  think  the  first 
shot  struck  him  in  the  arm ;  he  then  threw  up 
his  arm  and  stumbled  over  toward  the  tree  and 
fell  in  a  position  somewhat  like  he  was  on  his 
knees,  and  I  followed  him  up  and  continued  to 
shoot  until  the  gun  was  empty.  I  think  I  shot 
eight  times.  The  gun  was  a  S.  &  W.  automatic 
35.  Then  Charley  and  myself  got  into  the  car 
and  came  back  to  town,  with  Charley  driving, 
and  he  drove  very  fast  We  came  back  the 
same  way  until  we  almost  reached  town.  Then 
we  went  through  North  Ft  Worth." 

The  above  part  of  the  confession  was  In- 
troduced by  the  state.  The  remainder  of  it 
introduced  by  defendant  reads  as  follows: 

"Some  time  about  the  1st  of  November,  1914, 
I  was  introduced  to  Mr.  Warren  by  a  friend  of 
mine.  A  few  days  after  that  I  saw  him  down 
town,  and  he  walked  with  me  for  a  time  and 
carried  my  parasol.  When  I  left  that  evening 
I  neglected  to  take  my  parasol,  and  he  carried  it 
home  with  him,  and  when  I  went  to  his  hotel  to 
get  the  parasol  he  locked  the  door,  and  by  force 
and  threats  forced  me  to  have  sexual  intercourse 
with  him.  His  hotel  at  that  time  was  the  South- 
ern Hotel  at  Tenth  and  Main  streets.  I  did 
not  speak  to  him  any  more,  except  one  time, 
until  the  night  of  the  murder.  I  had  thought 
many  times  that  I  would  be  justified  in  killing 
this  man,  and  had  told  Charley  about  it,  but 
he  did  not  take  it  seriously  as  he  thought  I 
would  not  have  the  nerve  to  do  that  Charley 
and  I  were  engaged  to  be  married  at  this  time. 
I  had  thought  about  tie  wrong  this  man  W.  L. 
Warren  had  done  so  much  that  I  grew  to  hate 
him  and  wanted  to  see  him  die,  but  I  had  never 
formed  any  plan  to  kill  him  until  I  saw  him 
passing  that  night  and  all  at  once  the  idea  came 
to  me  that  I  could  do  it  that  way  and  make  it 
all  right" 

[1]  This  is  her  entire  confession  as  em- 
bodied In  the  record.  The  state,  to  get  away 
from  the  rape  by  force  confession,  Introduced 
testimony  to  show  that  appellant  had  gone 
quite  a  number  of  times  to  Warren's  room 
after  this  alleged  rape.  The  purpose  of  this 
was  evidently  to  contradict  her  as  to  the 
rape  by  force,  and  to  show  that  the  rape 
was  with  her  consent  Bhe  being  under  15 
years  of  age.  This  was  a  contradiction,  and 
legitimate  for  that  purpose,  but  It  did  not 
change  the  proposition  of  rape.  It  would  be 
rape  whether  by  force  or  consent,  inasmuch 
as,  the  girl  was  nnder  15  years  of  age.  This 
is  one  of  the  means  the  state  had  of  contra- 
dicting the  girl  and  Impairing  her  statement 
or  version  of  the  transaction.  There  seems 
to  be  from  the  record  no  reason  or  motive 
for  the  killing,  except  that  assigned  by  the 
girl,  to  wit,  the  way  deceased  had  treated 
her.  The  defendant's  testimony  contradicts 
the  state's  theory  of  Intercourse  by  consent, 
and  sustains  her  view  of  the  matter  that  she 
had  not  frequented  his  place  or  room.  It  is 
also  shown,  with  little  or  no  contradiction, 
that  deceased  was  In  the  habit  of  debauch- 
ing girls  along  about  14  or  15  years  of  age, 
and  acquired  a  reputation,  not  only  at  Min- 
eral Wells,  where  he  formerly  lived,  but  also 
at  Ft  Worth,  for  this  character  of  dealing 
with  young  girls.  A  number  of  girls  visited 
his  room,  or  were  carried  there  by  him  and 
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debauched.  Charley  Harrison  two  or  three 
days  after  the  killing  married  appellant 
His  relations  with  her  began  after  the  first 
transaction  between  the  girl  and  deceased. 

[2]  The  state  Introduced  testimony,  In  sub- 
stance, that  the  girl  was  guilty  of  lewd  and 
lascivious  conduct  on  several  occasions  sub- 
sequent to  the  transaction  at  the  hotel  with 
the  deceased.  The  witnesses  gave  full  and 
lengthy  details  of  those  matters.  The  state 
also  Introduced  her  statements,  among  oth- 
ers, that  she  had  bad  intercourse  with  Char- 
ley Harrison,  and  had  gbne  to  Dallas  with 
him  and  there  bad  an  abortion  produced  on 
her,  and  that  he  bad  lived  with  her  in  adult- 
ery In  his  father's  house  during  his  father's 
absence  from  the  state  on  a  summer  tour. 
These  matters  occurred  before  the  killing, 
but  long  after  the  rape  by  deceased.  A  num- 
ber of  objections  were  urged  to  all  this  tes- 
timony. Upon  what  theory  the  state  intro- 
duced this  evidence  Is  not  manifest  from  the 
record,  nor  from  the  statement  of  facts  or 
the  bills  of  exception.  The  act  of  Inter- 
course between  herself  and  deceased,  stated 
In  her  confession,  and  relied  upon  by  the  state, 
occurred  long  prior  to  those  matters.  She 
had  not  placed  her  character  In  Issue  for 
chastity  or  virtue,  and  the  state  could  not. 
It  was  not  lntroduclble  as  touching  her  char- 
acter for  chastity  and  virtue,  because  this 
had  not  been  made  an  Issue  by  her.  The 
different  bills  and  the  facts  set  out  In  them 
are  not  repeated,  it  being  deemed  unneces- 
sary. Appellant  was  being  tried  for  homi- 
cide; not  for  lascivious  conduct,  nor  for  be- 
ing a  lewd  girl,  a  fallen  and  degraded  wo- 
man, or  an  abortionist,  nor  for  vagrancy.  It 
Is  not  contended  that  deceased  was  connected 
with  those  different  transactions,  nor  with 
the  girl's  act  In  having  an  abortion  perform- 
ed, If  it  was  performed.  The  abortion  was 
not  shown  except  by  her  statement  to  one 
or  more  of  the  witnesses.  All  these  matters 
and  kindred  questions  not  specifically  men- 
tioned occurred  after  deceased  had  debauch- 
ed and  ruined  the  girl. 

[3]  There  are  two  bills  of  exception  to 
questions  and  answers  of  the  sister  and 
mother  of  appellant  The  sister  was  asked: 

"Now  you  don't  know,  of  course,  whether  she 
was  crying  about  her  pregnant  condition  by 
Charley  Harrison  or  the  fact  an  abortion  had 
been  performed  at  his  request,  or  something  else, 
do  you?   A.  No;  I  don't  know." 

Mrs.  Tackett,  the  mother,  was  asked: 
"Did  you  know  your  daughter  went  to  Dallas 
during  the  summer  of  1915,  with  Charley  Harri- 
son to  have  an  abortion  performed?    A.  I  did 
not" 

These  questions  will  not  be  asked  upon 
another  trial.  The  testimony  was  lllegltl 
mate  to  begin  with,  and  In  the  next  place  if 
It  was  legitimate  to  prove  the  fact  that  she 
went  to  Dallas  to  have  an  abortion  per- 
formed, or  she  was  crying  about  her  rela- 
tions with  Charley  Harrison,  the  questions 
were  not  prdper;  they  were  clearly  leading, 


assumed  the  fact  to  be  that  she  did  those 
things,  and  followed  by  an  Inquiry  as  to 
whether  these  two  witnesses  were  aware  of 
those  occurrences.  The  questions  assumed 
the  truth  of  the  matters.  Upon  another  trial 
If  these  phases  become  material  or  legitimate, 
the  questions  will  be  properly  asked. 
Whether  these  witnesses  knew  or  did  not 
know  of  the  abortion  Is  not  material;  nor 
was  it  permissible  to  prove  an  abortion  if  It 
occurred.  It  would  make  no  difference,  so 
far  as  the  killing  of  deceased  Is  concerned, 
whether  she  or  Charley  Harrison,  or  both, 
had  an  abortion  committed  on  her. 

[4]  Calloway,  who  had  been  convicted  In 
the  federal  court  for  sending  obscene  mat- 
ter through  the  mall,  will  not  be  a  juror  in 
any  further  trial  It  Is  useless  to  discuss 
that  matter. 

The  writer  believes  another  Issue  is  well 
taken,  but  the  matter  has  been  decided  ad- 
versely to  his  views  in  the  recent  case  of 
Coy  v.  State,  180  S.  W.  264.  In  that  case 
the  jurors  were  asked  practically  the  same 
question  as  here,  that  If  they  had  the  belief 
In  their  minds  that  defendant  was  guilty,  yet 
if  they  believed  that  the  state  failed  to  prove 
his  guilt  over  the  presumption  of  innocence 
and  reasonable  doubt  if  they  would  give  him 
the  benefit  of  the  reasonable  doubt  The 
writer  believes  that  question  is  legitimate, 
and  was  not  out  of  place  in  testing  the  quali- 
fication of  the  jurors.  There  are  many  cases 
that  arise  where  a  juror  would  or  may  be- 
lieve that  an  accused  party  is  guilty,  but  the 
state  had  failed  to  make  Its  case  by  legiti- 
mate evidence  to  the  exclusion  of  the  pre- 
sumption of  Innocence  and- reasonable  doubt 
but  the  majority  decided  it  the  other  way  in 
the  Coy  Case.  Under  that  opinion  this 
would  not  be  error.  The  writer  disagreed 
with  that  opinion  and  dissented. 

The  judgment  will  therefore  be  reversed, 
and  the  cause  remanded. 


NORTH   TEXAS   TRANSFER   &  WARE- 
HOUSE CO.  v.  STATE.   (No.  2796.) 

(Supreme  Court  of  Texas.    Feb.  7,  1917.) 

Carriers  «=»8  —  Occupation  Taxation  — 
Express  Business  by  "Rah-boad." 
Acts  30th  Leg.  (1st  Ex.  Seas.)  c.  18,  S  1.  re- 
quiring payment  of  a  percentage  of  gross  earn- 
ings as  an  occupation  tax  by  any  one  doing  an 
express  business  by  "railroad"  or  water,  does 
not  apply  to  express  business  done  on  interur- 
ban  electrics,  nothing  indicating  "railroad"  is 
used  in  other  than  its  ordinary  meaning. 

[Kd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §  6;  Dec.  Dig.  <8=8. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Railroad.] 

Error  to  Court  of  Civil  Appeals,  Third  Su- 
preme Judicial  District 

Action  by  the  State  against  the  North 
Texas  Transfer  &  Warehouse  Company. 
Judgment  for  plaintiff  was  affirmed  by  the 
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Court  of  Civil  Appeals  (169  S.  W.  1045),  and 
defendant  brings  error.  Reversed  and  ren- 
dered. 

Crane  &  Crane,  of  Dallas,  for  plaintiff  In 
error.  B.  F.  Looney,  Atty.  Gen.,  and  Lather 
Nickels,  Asst.  Atty.  Gen.,  for  the  State. 

YANTIS,  J.  This  suit  was  Instituted  by 
the  state  of  Texas,  through  Its  Attorney  Gen- 
eral, In  the  district  court  of  Travis  county, 
Tex.,  against  the  North  Texas  Transfer  & 
Warehouse  Company,  alleging  that  It  Is  en- 
gaged In  doing  an  express  business  by  rail- 
road, and  has  been  so  engaged  since  July  16, 
1907,  and  that  it  is  indebted  to  the  state  of 
Texas,  as  an  occupation  tax,  in  the  sum  of 
2%  per  cent,  of  its  gross  receipts  for  the 
years  next  preceding  March  1,  1908,  1909, 
1910,  1911,  1912,  and  1913,  together  with  10 
per  cent  penalties  thereon. 

The  plaintiff  in  error,  by  its  answer,  denied 
that  it  had  ever  been  doing  an  express  busi- 
ness on  a  railroad  in  Texas.  It  admitted 
that  it  had  been  doing  an  express  business  on 
lnterurban  electric  railways;  that  the  lnter- 
urban  railways  upon  which  It  has  done  busi- 
ness from  time  to  time  are  the  ones  connect- 
ing Dallas,  Tex.,  and  Ft  Worth,  Tex.,  Galves- 
ton, Tex.,  and  Houston,  Tex.,  Dallas,  Tex., 
and  Sherman  and  Denison,  Tex.,  and  later 
the  one  connecting  Dallas,  Tex.,  and  Cle- 
burne, Tex.,  by  way  of  Ft  Worth,  Tex.,  and 
that  on  these  lines  it  did  an  express  business, 
but  did  no  express  business  on  any  steam 
railway.  It  denied  that  it  was  obligated  to 
pay  any  occupation  tax,  and  denied  that  It 
was  its  duty  to  make  any  report  to  the  state. 

The  plaintiff  in  error  admitted  that  it  had 
collected  the  amounts  of  gross  receipts  on 
its  express  business  transacted  on  lnterurban 
electric  railways  as  set  out  in  plaintiff's  peti- 
tion. 

The  trial  was  had  before  the  district  court 
without  a  Jury,  and  a  Judgment  was  rendered 
in  favor  of  the  state  for  the  sum  of  18,249.79, 
with  10  per  cent  added  thereto,  or  $824.97, 
as  penalties,  making  a  total  of  $9,074:76.  The 
plaintiff  In  error  appealed  from -this  judg- 
ment to  the  Third  Court  of  Civil  Appeals, 
in  which  court  the  judgment  was  affirmed. 
The  case  is  brought  here  on  the  petition  of 
the  North  Texas  Transfer  &  Warehouse 
Company. 

The  question  for  our  determination  is 
whether  the  plaintiff  In  error  was  subject  to 
the  payment  of  the  occupation  tax  provided 
for  by  sections  X,  18,  and  19  of  chapter  18, 
Acts  of  1907. 

Section  1  thereof  provides  that  "each  and 
every  individual,  company,  corporation,  or 
association  doing  an  express  business  by  rail- 
road or  water  in  this  state"  shall  annually 
make  a  report  to  the  comptroller  of  public 
accounts,  under  oath,  showing  the  amount  of 
gross  receipts  for  charges  and  freights  paid 
to  or  collected  by  such  individual,  company, 
corporation,  or  association,  on  account  of  the 


moneys,  goods,  and  merchandise  or  other 
freight  carried.  It  further  provides  that  any 
such  individual,  company,  corporation,  or  as- 
sociation doing  an  express  business  by  rail- 
road or  water  shall  pay  to  the  treasurer  of 
the  state  of  Texas  an  occupation  tax  annual- 
ly equal  to  2%  per  cent  of  Its  gross  receipts, 
as  shown  by  its  said  report 

Section  19  provides  that  a  failure  to  pay 
the  tax  provided  for  in  section  1  shall  render 
the  individual,  company,  corporation,  or  as- 
sociation so  remiss  liable  to  pay  to  the  state 
a  penalty  of  10  per  cent  upon  the  amount 
of  such  tax. 

By  the  plaintiff  in  error  it  is  insisted  that 
it  has  not  been  engaged  in  doing  an  express 
business  by  railroad,  within  the  meaning  of 
such  act  of  the  Legislature.  Its  contention 
Is  that  such  express  business  by  lnterurban 
railways  was  not  included  within  the  term 
"by  railroad  or  water,"  as  used  therein. 

The  word  "railroad"  In  its  generic  sense  is 
broad  enough  to  Include  any  and  all  kinds  of 
railroads.  In  this  sense  It  would  Include 
steam  railroads,  lnterurban  railroads,  street 
railroads,  tram  railroads,  as  well  as  all  other 
kinds.  The  question,  however,  for  our  deci- 
sion is :  In  what  meaning  was  the  word  used 
in  the  statute  referred  to  in  fixing  the  class 
of  express  companies  to  be  taxed  upon  a 
gross  receipts  basis? 

It  plainly  appearing  that  the  word  railroad 
was  not  used  In  a  special  sense,  as  applied  to 
art,  or  a  particular  trade  or  subject-matter, 
it  should  be  understood  as  having  been  em- 
ployed in  said  tax  act  In  its  ordinary  signifi- 
cation. This  is  the  construction  required  by 
statute  to  be  placed  upon  it  We  are  of 
opinion  that  In  this  sense  the  word  "rail- 
road," as  commonly  understood,  means  a 
steam  railroad  engaged  In  the  transportation 
of  freight  and  passengers  from  one  railroad 
depot  to  another.  We  think  this  Is  the  com- 
mon, ordinary  signification  of  the  word  as 
it  is  employed  by  the  public  generally,  who, 
when  speaking  of  lnterurban  railways,  sel- 
dom, if  ever,  call  them  railroads,  and  seldom, 
If  ever,  omit  to  call  them  "interurbans,"  or 
"lnterurban  railways."  In  addition  to  this 
common  use  of  the  term,  the  word  Is  used  in 
this  same  sense  when  employed  in  the  vari- 
ous statutes  dealing  with  the  subject  of  rail- 
roads and  lnterurban  railways.  As  so  em- 
ployed, when  lnterurban  railways  are  Intend- 
ed to  be  dealt  with  by  the  Legislature,  they 
are  not  called  railroads,  but  are  referred  to 
by  using  the  word  "lnterurban,"  "lnterur- 
ban railroad,"  "lnterurban  railway,"  or  in 
some  manner  of  description  which  always  in- 
cludes the  word  "lnterurban"  as  descriptive 
of  the  kind  of  railroads  referred  to.  The 
word  "railroad,"  when  it  has  been  used  alone 
by  acts  of  the  Legislature,  so  far  as  we  are 
advised,  is  always  used  in  the  sense  of  steam 
railroads.  So  giving  the  word  "railroad"  its 
common,  ordinary  signification,  we  think  "ln- 
terurban railroads"  were  not  Intended  to  be 
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included,  and  that  a  tax  on  express  compa- 
nies doing  business  by  interurban  railways 
was  not  Intended  to  be  fixed.  Scott  v.  Farm- 
ers' &  Merchants'  National  Bank,  97  Tex.  31, 
75  S.  W.  7-16, 104  Am.  St.  Rep.  835;  Denlson 
&  Sherman  Railway  Company  v.  Railroad 
Commission  of  Texas,  95  Tex.  671,  69  S.  W. 
62;  Riley  v.  Galveston  City  Railroad  Com- 
pany, 13  Tex.  Civ.  App.  247,  35  S.  W.  826. 
This  view  Is  strengthened  by  the  fact  that 
when  this  taxing  act  in  question  was  passed 
in  1907  interurban  railway  mileage  in  Texas 
consisted  only  of  about  32  miles,  being  the 
single  interurban  railway  which  was  being 
operated  between  Ft.  Worth  and  Dallas,  and 
a  gross  receipts  tax  upon  express  companies 
doing  business  by  interurban  railways  would 
not  at  that  time  have  been  a  fruitful  source 
of  revenue,  while  it  must  be  observed  that  at 
such  time  express  companies  were  and  had 
been  for  a  long  time  engaged  extensively  in 
conducting  their  business  by  steam  railroads, 
over  which  their  business  had  been  alone 
conducted  in  this  state.  We  think  it  plain 
that  the  Legislature  in  the  taxing  act  of  1907 
did  not  intend  to  include  interurban  rail- 
ways in  the  use  of  the  term  "doing  an  ex- 
press business  by  railroad  or  water,"  and 
that  express  companies  doing  business  only 
by  interurban  railway  are  not  subject  to  the 
provisions  of  the  act 

The  judgment  of  the  Court  of  Civil  Appeals 
and  of  the  district  court  are  reversed,  and 
the  cause  is  here  rendered  In  favor  of  the 
plaintiff  in  error. 

BONNER  OIL  CO.  v.  GAINES  et  aL  * 
(No.  2793.) 

(Supreme  Court  of  Texas.    Feb.  7,  1917.) 

1.  Principal  and  Surety  <3=33— Consider- 
ation. 

To  support  a  contract  of  suretyship,  it  is 
not  necessary  that  any  consideration  pass  di- 
rectly to  the  surety,  but  a  consideration  mov- 
ing to  the  principal  alone  is  sufficient. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  §§  65,  66;  Dec.  Dig.  «=>33J 

2.  Principal  and  Surety  «=»35— Considera- 
tion—Sufficiency. 

An  extension  of  time  for  the  payment  of  a 
debt  is  sufficient  consideration  for  a  contract  of 
suretyship. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {  68;  Dec.  Dig.  <g=»35.] 

3.  Principal  and  Surety  ®=>35— Consider- 
ation—Sufficiency. 

Where  a  corporation  owed  a  debt  upon  open 
account  which  was  due  and  unpaid,  an  exten- 
sion of  time  for  payment  thereof  upon  execution 
of  notes  by  the  corporation  and  its  president 
individually  was  sufficient  consideration  to  sup- 
port the  suretyship  of  the  president. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  §  68 ;  Dec  Dig.  <S=35J 

Certified  Question  from  Court  of  Civil  Ap- 
peals of  First  Supreme  Judicial  District. 

Action  by  the  Bonner  Oil  Company  against 
John  W.  Gaines  and  the  Lake  Austin  Canal 
Company.   There  was  Judgment  for  defend- 


ant Gaines  in  the  trial  court,  which  was  re- 
versed by  the  Court  of  Civil  Appeals  (179 
S.  W.  686),  which  certified  the  case  to  the 
Supreme  Court  Affirmed. 

Hunt,  Myer  &  Teagle,  Rodman  S.  Cosby, 
and  Campbell,  Myer,  Myer  &  Freeman,  ail 
of  Houston,  for  plaintiff.  Gaines  &  Corbett, 
of  Bay  City,  and  Cole  &  Cole,  of  Houston, 
for  defendant 

PHILLIPS,  C.  J.  The  statement  of  the 
case  as  contained  in  the  certificate  of  the 
honorable  Court  of  Civil  Appeals  may  be 
thus  summarized: 

The  suit  in  the  trial  court  was  upon  two 
notes  given  In  favor  of  the  Bonner  Oil  Com- 
pany by  the  Lake  Austin  Canal  Company 
and  John  W.  Gaines,  each  for  the  sum  of 
$445.20,  and  maturing,  respectively,  sixty  and 
ninety  days  after  date.  The  defense  of  Mr. 
Gaines  was  that  the  notes  were,  as  to  him, 
without  consideration.  It  was  pleaded  by 
the  plaintiff  in  reply  that  his'  execution  of 
the  notes  was  for  the  purpose  of  an  exten- 
sion of  time  being  granted  for  the  payment 
of  the  debt  of  the  Canal  Company  which 
the  notes  expressed,  affording  a  sufficient 
consideration  for  Gaines's  liability.  To  this 
Mr.  Gaines  answered  that  there  was  no  agree- 
ment for  any  such  extension  at  the  time  of 
his  execution  of  the  notes;  that  he  was  not 
requested  by  the  plaintiff  to  sign  them;  and 
that  the  purpose  of  their  execution  was  to 
settle  all  controversy  as  to  the  amount  of 
the  debt  due  the  plaintiff  by  the  Canal  Com- 
pany. Mr.  Gaines  was  president  of  the 
Canal  Company  and  a  principal  stockholder. 
Prior  to  the  execution  of  the  notes  the  Canal 
Company  had  incurred  an  indebtedness  in 
the  amount  of  the  notes  in  favor  of  the  Oil 
Company  for  oil  purchased  on  open  account. 
This  account  was  due  and  unpaid  when  the 
notes  were  executed.  The  Oil  Company  was 
endeavoring  to  collect  it  and  sent  an  agent, 
Bland,  to  the  office  of  the  Canal  Company  for 
that  purpose,  or,  if  that  could  not  be  done, 
to  close  the  account  by  notes.  Bland  called 
upon  Mr.  Gaines  In  this  connection,  stating 
his  purpose.  Mr.  Gaines  replied  that  the 
corporation  had  not  sold  its  rice  and  had  ex- 
perienced "bad  luck."  Thereupon  Bland  pre- 
sented the  notes  for  signature.  They  were 
signed  by  Mr.  Gaines  in  the  name  of  the 
Canal  Company,  by  himself  as  president 
and  by  himself  Individually,  and  returned  to 
Bland,  Mr.  Gaines  explaining  at  the  time, 
in  effect,  according  to  Bland's  testimony, 
"that  he  was  doing  this  for  Bland  and  not 
for  the  company,"  and  saying,  "I  don't  often 
do  this,"  or,  "This  is  something  I  haven't 
often  done."  Bland  did  not  request  Mr. 
Gaines  to  sign  the  notes  individually,  nor 
did  he  tell  him  that  they  would  not  be  ac- 
cepted without  his  Individual  signature;  but 
he  testified  that  he  would  not  have  accepted 
simply  the  notes  of  the  corporation  alone. 


&=>For  other  cases  see  same  topic  and  KBY-NUMBER  in  all  Key-Numbered  Dlgesta  and  Indexes 
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Mr.  Gaines,  in  testifying  to  the  circum- 
stances under  which  he  signed  the  notes,  stat- 
ed, in  substance,  that  in  presenting  the  notes 
Bland  said  the  Oil  Company  needed  them 
to  use  as  collateral  at  its  bank,  and  might 
do  so;  and  this  was  the  only  reason  assign- 
ed by  Bland  for  wanting  the  account  set- 
tled by  notes.  It  appears  that  he  also  tes- 
tified: 

"I  have  been  puzzled  several  times  myself  why 
I  did  sign  the  paper  at  the  time,  to  tell  you  the 
honest  truth;  and  I  couldn't  tell  you  to  this 
day  why  I  did  it.  I  don't  know  why  I  endors- 
ed that  paper.  •  *  *  It  is  a  mystery  to  me." 

After  the  maturity  of  the  first  note  Mr. 
Gaines  wrote  the  Oil  Company,  asking  for 
an  extension  of  time  In  which:  to  pay  it,  and 
in  this  letter  said: 

"In  this  connection  I' wish  to  say  that  if 
you  will  do  so  (extend  time  of  payment  until 
fall)  the  Lake  Austin  Canal  Company  will  very 
much  appreciate  you  carrying  this  account  over 
until  fall,  as  it  is  practically  impossible  for  them 
to  pay  it  at  this  time,  and  get  through  this  sea- 
son s  work.  I  will  re-endorse  this  payer,  pay- 
able in  the  fall,  and  if  you  will  do  as  above 
suggested,  it  will  be  a  great  accommodation  to 
me  and  to  the  Canal  Company." 

In  the  trial  court  Judgment  was  rendered 
in  favor  of  Mr.  Gaines.  On  appeal  this  judg- 
ment was  reversed  and  judgment  rendered 
against  him  in  favor  of  the  Oil  Company. 

We  have  materially  abbreviated  the  cer- 
tificate of  the  Court  of  Civil  Appeals  In 
stating  the  case,  but  the  foregoing  Is  the 
substance  of  It. 

Referring  to  its  action  In  rendering  Judg- 
ment against  Mr.  Gaines,  the  Court  of  Civil 
Appeals  propounds  the  following  question: 
"Did  we  err  In  so  doing?" 

[1,2]  To  support  a  contract  of  suretyship 
It  Is  not  necessary  that  any  consideration 
pass  directly  to  the  surety.  A  consideration 
moving  to  the  principal,  alone,  will  support 
the  suretyship.  An  extension  of  time  for 
the  payment  of  a  debt  is  a  sufficient  consid- 
eration for  a  contract. 

[3]  When  the  notes  In  question  were  exe- 
cuted, the  indebtedness  of  the  Canal  Com- 
pany to  the  Oil  Company  upon  the  open  ac- 
count was  due  and  unpaid.  By  executing  the 
notes  the  Canal  Company  obtained  a  definite 
extension  of  time  for  the  payment  of  its  debt, 
and  by  their  acceptance  the  Oil  Company  was 
deprived  of  the  right  to  demand  its  Imme- 
diate payment  This  was  a  benefit  enuring 
to  the  former,  and  the  surrender  of  a  right 
by  the  latter.  That  no  request  was  made 
of  Mr.  Gaines  to  individually  sign  the  notes 
does  not  alter  the  fact  that  his  principal  de- 
rived a  distinct  advantage  as  the  result  of 
the  transaction,  supplying  a  consideration 
sufficient  in  law  to  support  his  own  under- 
taking. We  do  not  think  he  could  have  sign- 
ed the  notes  save  in  recognition  of  the  ben- 
efit acquired  by  the  Canal  Company  through 
the  extension  of  the  maturity  of  Its  debt 
With  this  true,  and  knowledge  of  It  before 
hlm,  the  voluntary  character  of  his  act  does 


not  render  him  any  the  less  liable  than  if 
it  had  been  involuntary.  In  our  opinion  the 
judgment  of  the  Court  of  Civil  Appeals  was 
correct  1  Brandt  on  Suretyship  and  Guar- 
anty, §§  15  and  16;  2  Parsons  on  Contracts 
(9th  Ed.)  8;  Hannay  v.  Moody,  31  Tex.  Civ. 
App.  88,  71  S.  W.  325;  People's  State  Bank 
v.  Fleming-Morton  Co.  (Civ.  App.)  160  S. 
W.  648;  Atherton  v.  Marcy,  59  Iowa,  650,  13 
N.  W.  759;  Pulllam  v.  Withers,  8  Dana  (By.) 
98,  33  Am.  Dec.  479. 


ARANSAS  OOUNTY  et  aL  v.  COLEMAN- 
FULTON  PASTURE  CO.  et  aL 
(No.  2821.) 

(Supreme  Court  of  Texas.   Jan.  81,  1917.) 

3.  Counties  «=»174—  Limitations  on  Use  ot 
Funds—  "Roads"— "Bbidge." 
Const,  art.  3,  §  52,  as  amended  in  1903,  au- 
thorizing any  county,  any  political  subdivision 
of  a  county,  any  number  of  adjoining  counties, 
etc.,  upon  a  two-thirds  majority  vote  of  the  res- 
ident property  taxpayers  to  issue  bonds  for  the 
construction  and  maintenance  of  macadamized, 
graveled,  or  paved  "roads  and  turnpikes,"  em- 
powers counties  to  build  necessary  bridges  or 
structures  to  cross  streams,  swamps,  or  marshes 
as  part  of  such  roads,  for  a  "bridge"  is  ordinari- 
ly but  the  part  of  a  road  or  highway  that  trav- 
erses a  stream,  and  the  purpose  of  this  constitu- 
tional amendment  is  a  broad  one,  necessitating 
giving  the  word  "roads"  a  broad  meaning  in  or- 
der to  give  the  benefit  of  the  amendment  to 
counties  and  sections  where,  because  of  stretches 
of  swamps  or  coast  indentations,  the  power  to 
build  roads  would  be  ineffectual  unless  it  in- 
cluded power  to  build  connecting  bridges  and 
causeways;  the  specific  sense  given  the  term 
"roads"  in  Const,  art  3,  §  56,  art  8,  f  9,  art. 
11,  |  2,  and  article  16,  {  24,  dealing  with 'roads 
and  bridges  as  distinct  subjects,  not  being  con- 
trolling as  to  this  later  amendment 


[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  K  264,  265;  Dec.  Dig.  «=>174. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Bridge;  Road.] 

2.  Constitutional  Law  <8=>13,  15  —  Con- 
stbuotion  or  Constitutional  PsovisiONa 
The  sense  in  which  a  term  is  used  in  other 
provisions  of  a  Constitution  is  not  conclusive  of 
its  meaning  in  a  particular  provision;  but  the 
spirit  purpose,  and  scope  of.  the  particular  pro- 
vision are  to  be  consulted  to  determine  the  mean- 
ing of  its  terms. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  9,  10;  Dec.  Dig.  <S=>13, 
15.) 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District. 

Suit  by  the  Coleman-Fulton  Pasture  Com- 
jlany  and  others  against  Aransas  County  and 
others  to  restrain  the  County  Judge  and  Com- 
missioners' Court  from  issuing  bonds.  The 
Court  of  Civil  Appeals  reversed  (180  S.  W. 
312)  an  order  of  the  district  court  refusing 
a  temporary  injunction,  and  defendants  bring 
error.  Judgment  of  the  Court  of  Civil  Ap- 
peals reversed,  and  order  of  the  district  court, 
affirmed. 

See,  also,  191  S.  W.  556, 
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B.  A.  Stevens,  of  Rockport,  and  Dougherty 
&  Dougherty  and  B.  D.  Tarlton,  Jr.,  all  of 
Beevllle,  for  plaintiffs  in  error.  Proctor, 
Vandenberge,  Craln  &  Mitchell,  of  Victoria, 
and  Templeton,  Brooks,  Napier  &  Ogden,  of 
San  Antonio,  for  defendants  in  error. 

PHILLIPS,  O.  J.  By  the  amendment  of 
1903,  authority  is  given  by  section  52  of  arti- 
cle 3  of  the  Constitution  to  any  county,  any 
political  subdivision  of  a  county,  any  number 
of  adjoining  counties,  etc.,  acting  under  legis- 
lative provision,  upon  a  vote  of  a  two-thirds 
majority  of  the  duly  Qualified  resident  prop- 
erty tax  payers  of  the  district  or  territory 
to  be  affected  thereby,  in  addition  to  all  oth- 
er debts,  to  issue  bonds  in  any  amount  not  in 
excess  of  one-fourth  of  the  assessed  valuation 
of  the  real  property  of  such  district  or  ter- 
ritory, for,  among  other  purposes,  the  follow- 
ing: 

"The  construction,  maintenance  and  operation 
of  macadamized,  graveled  or  paved  roads  and 
turnpikes,  or  in  aid  thereof." 

The  question  in  this  case  is  that  of  the 
right  of  Aransas  county,  under  this  provision 
of  the  Constitution  and  pursuant  to  an  act 
of  the  Legislature,  to  devote  an  issue  of  its 
bonds,  $300,000.00  in  amount  and  duly  voted 
by  the  tax  payers  of  the  county,  to  the  build- 
ing of  a  roadway  consisting  in  part  of  a 
bridge  structure  across  Aransas  Bay  between 
Lamar  Peninsula  and  Live  Oak  Peninsula  in 
that  county,  so  as  to  connect  the  public  road 
system  of  the  county  lying  north  of  Copano 
Bay  with  that  on  Live  Oak  Peninsula. 

Aransas  County  is  a  coast  county  indented 
by  bays.  The  mainland  on  the  south  is  con- 
stituted by  Live  Oak  Peninsula,  where  the 
county  seat,  Rockport,  is  situated.  It  ex- 
tends in  a  northerly  direction  between  Aran- 
sas Bay  on  the  east  and  Copano  Bay  on  the 
west  to  the  channel  between  the  two  bays  at 
its  northern  end,  separating  it  from  Lamar 
Peninsula,  the  mainland  on  the  north.  This 
channel  varies  in  depth  from  three  to  thir- 
teen feet  The  causeway,  or  roadway,  for 
the  building  of  which,  it  was  proposed  to 
use  the  bond  issue,  will  be,  according  to  the 
plans,  about  13,000  feet  long.  Its  middle  part 
will  span  the  channel  between  the  two  main- 
land portions  of  the  county  and  will  consist 
of  a  reinforced  concrete  bridge,  3,033  feet  in 
length,  with  a  draw  span  in  the  center,  and 
having  thereon  a  roadway  twenty  feet  in 
width  to  be  paved  with  wooden  blocks.  For 
its  remaining  length,  or  about  10,000  feet, 
the  causeway  will  consist  of  roads  connect- 
ing with  each  end  of  the  bridge,  fifty  feet 
in  width  and  paved  with  shell. 

An  injunction  was  sought  by  the  defend- 
ants in  error  to  restrain  the  issuance  and 
sale  of  the  bonds  for  this  contemplated  pur- 
pose authorized  by  the  legislative  act.  It 
was  denied  by  the  District  Judge.  On  ap- 
peal, this  order  was  reversed  by  the  honor- 
able Court  of  Civil  Appeals  for  the  Fourth 
District  and  the  case  remanded  with  the 


direction  that  the  injunction  issue.  180  S. 
W.  312. 

[1]  The  holding  of  the  Court  of  Civil  Ap- 
peals was,  In  substance,  that  while  a  cause- 
way is  to  be  regarded  as  a  part  of  a  road 
within  the  meaning  of  the  Constitution,  the 
proposed  causeway  is,  to  the  extent  of  3,033 
feet,  a  bridge,  the  construction  of  which  is 
not  specifically  designated  in  section  52  of 
article  3  as  one  of  the  purposes  embraced  in 
the  section,  and,  hence,  the  proposed  bonds 
were  voted  for  an  illegal  purpose.  Concrete- 
ly, therefore,  the  question  for  decision  is  the 
sense  in  which  the  term  "roads"  is  used  in 
section  52  of  article  3  of  the  Constitution. 

A  bridge  is  ordinarily  but  the  part  of  a 
road  or  highway  that  traverses  a  stream. 
There  is,  accordingly,  ample  authority  for 
the  proposition  that  when  the  term  "roads" 
is  used  in  statutes,  unless  from  the  context 
it  appears  to  have  been  used  in  its  specific 
sense,  its  generic  meaning  should  be  given 
it,  which  includes  "bridges."  City  of  Chica- 
go v.  Powers,  42  111.  169,  89  Am.  Dec.  418; 
Follmer  v.  Nuckolls  County,  6  Neb.  204; 
Isaacs  v.  Wiley  &  Elkins,  12  Vt  674;  Mont- 
gomery County  v.  ClarksvUle,  etc.,  Co.,  120 
Tenn.  76,  109  S.  W.  1153;  Andrews  v.  Weck- 
erman,  144  Mich.  199,  107  N.  W.  870  ;  25 
A.  &  E.  Ency.  of  Law  (2d  Ed.)  985,  notes. 

This  rule  is  well  illustrated  by  the  case  of 
Berlin  Iron-Bridge  Co.  v.  City  of  San  An- 
tonio, 50  S.  W.  408,  also  decided  by  the  hon- 
orable Court  of  Civil  Appeals  for  the  Fourth 
District  There,  the  charter  of  the  city  of 
San  Antonio  authorized  the  Issuance  of  its 
bonds  for  "street  improvements,"  without 
any  express  mention  of  bridges.  The  bridge 
company,  under  a  contract  with  the  city, 
erected  a  bridge  across  the  San  Antonio 
River  where  it  was  crossed  by  one  of  the 
city  streets.  With  respect  to  the  right  of 
the  bridge  company  to  have  the  proceeds  of 
the  city's  bonds  issued  for  "street  improve- 
ments" and  in  its  hands  at  the  making  of 
the  contract  treated  as  a  fund  for  the  satis- 
faction of  the  contract,  it  was  held  that  the 
bridge  was  a  "street  Improvement,"  for  the 
payment  of  which  according  to  the  contract 
the  bond  fund  might  appropriately  be  used. 

[2]  In  different  provisions  of  the  Consti- 
tution, namely,  section  56  of  article  3,  section 
9  of  article  8,  section  2  of  article  11,  and  sec- 
tion 24  of  article  16,  roads  and  bridges  are 
dealt  with  as  distinct  subjects.  In  section  9 
of  article  8,  the  construction  of  each  Is  rec- 
ognized as  a  distinct  purpose  of  taxation. 
Inasmuch  as  the  term  "roads"  is  very  plainly 
used  In  these  sections  in  a  specific  sense,  it 
is  urged  by  the  defendants  in  error  that  the 
same  restricted  meaning  should  be  given  it 
in  the  construction  of  section  52  of  article  3. 
Such  was  the  view  of  the  Court  of  Civil  Ap- 
peals. There  is  force  in  the  position  as  a 
general  rule  of  construction.  But  the  sense 
in  which  a  term  is  used  in  other  provisions 
of  a  constitution  is  not  a  conclusive  test  of 
its  *mf"i"g  In  a  particular  provision.  The 
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spirit,  purpose  and  scope  of  the  particular 
provision  are  all  to  be  consulted  in  the  ef- 
fort to  determine  with  certainty  the  meaning 
of  its  terms. 

The  amendment  of  1903  to  section  62  of 
article  3,  which  includes  the  subdivision 
quoted  at  the  beginning  of  this  opinion,  was 
adopted  at  a  later  time  than  any  of  the  pro- 
visions above  referred  to.  Upon  the  general 
subject  of  road  Improvement,  it  marked  a 
radical  departure  from  the  previous  policy  of 
the  State.  It  was  the  response  to  a  public 
demand  that  provision  be  made  whereby  the 
State,  and  every  section  of  the  State,  might 
be  supplied  through  voluntary  taxation  with 
adequate,  durable  and  permanent  roadways. 
The  former  bounds  of  taxation  for  their  con- 
struction and  maintenance  were  set  aside, 
and  the  political  subdivisions  named,  in  ad- 
dition to  all  other  debts,  were,  under  legisla- 
tive provision,  given  authority  upon  a  requi- 
site vote  to  issue  bonds  in  the  liberal  amount 
of  one-fourth  of  the  assessed  valuation  of  the 
real  property  of  such  districts.  Not  only  was 
such  authority  given  to  counties  and  sub- 
divisions of  a  county,  but  any  number  of 
adjoining  counties  were  empowered  to  form 
themselves  into  a  taxing  district  as  a  means 
of  securing  the  improvement  in  the  territory 
comprised  by  them.  Different  units  for  the 
necessary  taxation,  and  therefore  different 
units  as  the  beneficiaries  of  the  taxation,  from 
those  theretofore  existing,  were  thus  authoriz- 
ed. It  was  plainly  designed  that  the  extent  of 
the  Improvement  should  not  be  limited  alone 
to  the  necessities  of  a  county,  nor  was  It  to 
be  longer  dependent  alone  upon  the  powers 
of  a  county.  The  purpose  of  the  amendment 
was  a  broad  one,  its  scope  was  large,  Its 
spirit  liberal. 

Furthermore,  It  was  to  prove  of  use  to 
every  section  of  the  State,  no  less  to  those 
parts  where  the  building  of  roads  might  be 
attended  by  the  crossing  of  swamp  lands  and 
marsh  lands,  or  other  natural  obstacles,  than 
to  those  whose  topography  is  more  favor- 
able; no  less  to  the  coast  counties  with  their 
shallow  channels  and  indented  inlets  and 
bays  to  be  reckoned  with  in  the  procurement 
of  convenient  and  enduring  highways  of 
travel,  than  to  those  of  the  prairie  region 
and  black  land  belt  whose  elevation  and  sur- 
face afford  no  such  difficulties  and  present  no 
such  problems. 

In  a  word,  the  purpose  of  this  amendment 
plainly  was  to  provide  the  means  of  building 
and  maintaining  not  alone  neighborhood, 
precinct  or  even  county  roads,  but  adequate 
road  systems  throughout  the  -entire  State,  to 
be  availed  of  by  larger  or  smaller  areas  as 
might  be  desired,  so  as  to  afford  through  the 
exercise  of  a  liberal  taxing  power  wldefy 
distributed,  adequate  and  continuous  high- 
ways through  every  section  of  the  State. 
Such  a  purpose  stands  out,  boldly,  we  think, 
in  the  broad  and  sweeping  provisions  of  the 
amendment 

With  this  true,  is  It  consonant  with  such  a 


purpose  to  give  the  term  "roads"  as  used  in 
the  section  a  narrow  construction,  confining 
Its  meaning  to  merely  that  part  of  a  high- 
way which  traverses  a  ground  surface,  and 
excluding  any  part  which  might,  for  illustra- 
tion, cross  ten  feet  of  shallow  water?  If, 
for  instance,  in  the  building  of  a  road  au- 
thorized by  this  section  through  a  given  dis- 
trict it  is  necessary  to  cross  a  stretch  of 
marsh  land  subject  at  different  seasons  to  be 
more  or  less  covered  with  water,  requiring 
for  the  permanence  of  the  road  that  it  be 
laid  upon  a  species  of  trestle  for  that  dis- 
tance, is  it  to  be  believed  that  the  framers 
of  the  section  intended  the  term  "roads" 
should  have  a  meaning  which  would  permit 
the  highway  to  be  built  to  the  marshy  area 
and  beyond  It,  but  not  across  it,  thereby  pos- 
sibly rendering  the  road  useless  to  the  district 
to  be  served  by  it?  Under  such  a  construc- 
tion the  constitutional  provision  would  be 
valueless  to  certain  sections  of  the  State, 
whereas  it  must  have  been  intended  to  yield 
its  beneficial  result  to  every  section.  In  such 
sections  it  would  be  impossible  to  build  a 
road  for  any  considerable  distance  upon  en- 
tirely a  ground  surface.  Low  lands  and 
swamp  lands  intervene,  requiring,  for  an  en- 
during roadway,  that  for  certain  distances  It 
be  laid  upon  some  kind  of  an  elevated  struc- 
ture. Looking  to  the  purposes  of  the  provi- 
sion, can  it  be  considered  that  a  meaning  fdr 
the  term  "roads"  was  intended  which  would 
in  large  measure  defeat  its  operation  as  ap- 
plied to  such  sections  of  the  State? 

The  constitutional  provision  in  force  prior 
to  the  adoption  of  the  amendment  to  section 
52  of  article  3  confined  to  the  counties  of  the 
State  the  power  of  creating  indebtedness 
for  the  construction  of  county  bridges  and 
roads.  The  amendment  to  section  62,  article 
3,  however,  shows  it  was  contemplated  that 
under  legislative  provision  road  districts, 
other  than  counties,  might  be  formed,  which, 
as  defined  political  subdivisions  of  the  State, 
should  in  their  own  right  exercise  this  power 
for  the  construction  and  maintenance  of  roads 
in  their  territory.  This  is  revealed  in  the 
authorization  for  the  formation  of  any  num- 
ber of  adjoining  counties  into  a  district  under 
legislative  provision.  Such  a  district,  it  was 
clearly  intended,  should  constitute  a  corpo- 
rate entity,  invested  with  an  individual  au- 
thority for  this  purpose,  to  be  exercised  with 
regard  to  the  needs  of  the  district  as  distinct 
from  the  needs  of  a  county.  With  this  en- 
larged taxing  power  at  the  disposal  of  such 
a  district  and  to  be  exerted  with  regard  to 
the  necessities  of  the  entire  district,  is  It  to 
be  supposed  that  with  respect  to  bridges 
which  might  be  essential  parts  of  any  prac- 
tical system  of  roads  constructed  in  the  ter- 
ritory, it  was  yet  the  purpose  of  this  con- 
stitutional provision  to  limit  the  district  to 
the  necessities  of  a  county  and  likewise  leave 
it  dependent  upon  the  restricted  taxing  power 
of  a  county?  Was  It  intended,  as  Applied  to 
such  a  district,  that  a  dual  authority  should 
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exist  with  respect  to  the  construction  of  these 
essential  parts  of  any  adequate  system  of 
roads,  the  district  providing  for  the  construc- 
tion of  the  surface  roadways,  and  the  coun- 
ties within  the  district  the  bridges  necessary 
to  them,  with  the  risk  of  the  entire  improve- 
ment being  defeated  or  rendered  useless  If 
the  counties,  through  either  unwillingness  or 
want  of  power,  should  fail  to  provide  the 
necessary  bridges  as  parts  of  the  roads? 
With  this  amendment  contemplating  the  ex- 
ercise of  a  larger  power,  over  a  more  extend- 
ed area,  with  respect  to  road  Improvements 
than  that  theretofore  confided  to  the  counties 
alone,  In  seeking  the  meaning  of  the  term 
"roads"  as  used  in  the  amendment  it  seems 
to  us  more  reasonable  to  suppose  that  the 
purpose  was  to  make  possible  the  full  exer- 
tion of  the  power  in  relation  to  every  essen- 
tial feature  of  the  general  subject  That 
subject, — the  purpose  prompting  the  amend- 
ment, was  a  general  and  vigorous  Improve- 
ment of  the  road  facilities  of  the  State.  If 
it  had  been  intended  that  this  Important  work 
should,  as  theretofore,  be  Intrusted  to  the 
counties  alone,  there  would  be  good  reason 
for  believing  that  the  same  limitations  with 
respect  to  the  meaning  of  terms  should 
govern  as  had  been  Imposed  by  former  pro- 
visions of  the  Constitution  upon  their  exer- 
cise of  the  power.  But  this  reasoning  falls 
when  it  is  seen  that  the  amendment  contem- 
plated the  exercise  not  only  of  a  far  larger 
power,  and  therefore,  In  a  certain  sense,  a 
different  power  In  respect  to  taxation  for 
the  general  purpose  than  had  before  been 
committed  to  the  counties  of  the  State,  but 
its  exercise  in  certain  Instances  by  bodies 
other  than  counties  and  for  a  territory  much 
greater  in  extent  than  that  of  any  county. 
The  term  "roads,"  in  our  opinion,  was  not 
used  in  any  such  narrow  sense  in  this  con- 
nection as  would  prevent  In  the  construction 
of  necessary  roads  the  necessary  bridges  for 
such  roads.  The  broad  scope  of  the  constitu- 
tional provision  when  considered  in  the  light 
of  its  purpose  compels  the  view  that  the  term 
was  used  In  the  amendment  In  such  a  sense 
as  would  make  possible  completed  and  con- 
tinuous roads  in  fulfillment  of  the  liberal 
policy  to  which  the  provision  is  due.  Sec- 
tion 52  of  article  3,  as  amended,  In  our  opin- 
ion means  that  the  political  subdivisions 
therein  named  and  authorized  may,  pursuant 
to  legislative  provision  and  by  means  of  the 
bond  issues  therein  authorized,  construct  and 
maintain  in  their  territory  roads  of  the 
kinds  designated,  and  where  necessary  as  a 
part  of  such  construction  may,  as  a  part  of 
the  road,  erect  proper  structures  for  the 
road  over  such  streams,  swamps  or  marshes 
as  it  may  cross.  We  do  not  hold  that  under 
this  constitutional  provision  moneys  thereby 
voted  may  be  applied  to  the  construction  of 
bridges  exclusively,  not  to  be  erected  as  a 
necessary  part  of  the  construction  of  a  road, 
I 


but  as  an  independent  or  exclusive  undertak- 
ing. 

The  improvement  Involved  In  the  present 
case  was  to  the  extent  of  nearly  two  miles 
clearly  a  surface  roadway.  Its  purpose,  It 
appears,  was  to  connect  the  public  road  sys- 
tems of  tiie  county.  In  Its  general  character 
it  was  a  roadway.  It  did  not  lose  that  char- 
acter because  in  its  middle  part  for  3,000 
feet  it  spanned  a  channel  of  water.  It  Is  to 
be  assumed  that  it  was  considered  by  the 
people  of  the  county  as  a  necessary  link  In 
the  county's  system  of  roads  and  that  the 
bonds  were  voted  with  reference  to  Its  con- 
struction for  that  purpose.  The  Constitu- 
tion does  not  require  the  construction  of 
roadways  of  particular  lengths  or  at  partic- 
ular places.  These  matters  are  left  as  a  part 
of  the  question  In  the  election  to  determine 
whether  the  voluntary  tax  shall  be  Imposed 
and  the  debt  created.  So  much  of  the  road- 
way as  constituted  a  bridge  structure  for 
the  spanning  of  the  channel  was,  It  clearly 
appears,  a  necessary  part  of  the  roadway. 
Under  section  62,  article  3,  as  amended,  the 
county  had  the  right  to  apply  the  bond  Issue 
to  the  construction  of  the  roadway,  and  in 
our  opinion  had  equally  the  right  to  use  the 
issue  for  the  construction  of  that  part  of  the 
roadway  which  spanned  the  channel. 

The  judgment  of  the  Court  of  Civil  Ap- 
peals Is  reversed  and  the  order  of  the  Dis- 
trict Judge  refusing  the  injunction  is  af- 
firmed. 


ARANSAS  COUNTY  et  al.  v.  COLEMAN- 
FULTON  PASTURE  CO.  et  al 
(No.  2822.) 

(Supreme  Court  of  Texas.   Jan.  31,  1917.) 

Highways  <S=»103 — Limitations  or  the  Use 

of  Funds— "Paved  Roads." 
Const  art.  3,  §  52,  aa  amended  in  1903,  au- 
thorizing counties,  etc.,  to  issue  bonds  for  the 
construction  and  maintenance  of  macadamised, 
graveled,  or  "paved"  roads  and  turnpikes,  em- 
powers counties,  etc.,  to  construct  shell  roads; 
roads  paved  with  shell  being  "paved"  roads 
within  the  constitutional  provision. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  f|  238,  335;  Dec.  Dig.  <8=»103.] 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Suit  by  the  Coleman-Fulton  Pasture  Com- 
pany and  others  against  Aransas  County  and 
others  to  restrain  diversion  of  money  voted 
for  the  construction  of  roads.  The  Court  of 
Civil  Appeals  reversed  (180  S.  W.  316)  an  or- 
der of  the  district  court  dissolving  a  tempo- 
rary injunction,  and  defendants  bring  error. 
Judgment  of  the  Court  of  Civil  Appeals  re- 
versed In  part  and  affirmed  in  part,  and 
Judgment  of  the  district  court  affirmed. 

E.  A.  Stevens,  of  Rockport,  and  Dougherty 
&  Dougherty  and  B.  D,  Tarlton,  Jr.,  all  of 
Beevllle,  for  plaintiffs  in  error.  Proctor, 
Vandenberge,  Crain  &  Mitchell,  of  Victoria, 
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and  Templeton,  Brooks,  Napier  &  Ogden,  of 
San  Antonio,  tor  defendants  In  error.  A  J. 
Parker,  of  San  Antonio,  for  Austin  Bros. 

PHILLIPS,  O.  J.  This  is  substantially  a 
companion  case  to  No.  2821,  Aransas  County 
et  al.  r.  Coleman-Fulton  Pasture  Co.  et  al., 
191  S.  W.  653,  this  day  decided. 

Under  section  52  of  article  3  of  the  Consti- 
tution, the  qualified  tax  payers  of  Aransas 
County  duly  voted  a  bond  Issue  in  the  sum 
of  $25,000.00  for  the  purpose  of  building  a 
roadway  about  seven  miles  In  extent  from 
Hock  port,  the  county  seat,  to  the  Refugio 
County  line.  It  was  proposed  to  pave  the 
roadway  with  shell.  In  order  to  make  a 
completed  roadway  It  was  necessary  at  four 
different  places  in  the  road  to  build  bridges 
across  shallow  stretches  of  water,  In  depth 
about  five  feet.  One  of  the  bridges  was  to  be 
2,940  feet  long,  one  52%  feet  long,  one  70  feet 
long,  and  the  fourth  2,100  feet  long.  One- 
half  the  cost  of  the  last  named  bridge  span- 
ning Aransas  River  was  to  be  borne  by  Re- 
fugio County.  The  action  was  an  injunction 
proceeding  to  restrain  the  use  of  the  pro- 
ceeds of  the  bonds  for  the  paving  of  the 
road  with  shell  and  for  the  construction  of 
these  bridges  as  parts  of  the  roadway.  A 
temporary  injunction  previously  granted  was 
dissolved  on  hearing,  and  from  this  judg- 
ment an  appeal  was  taken  to  the  honorable 
Court  of  Civil  Appeals  for  the  Fourth  Dis- 
trict, where  the  judgment  was  reversed  and 
the  cause  remanded  with  instructions  to  the 
trial  court  to  Issue  a  temporary  injunction 
restraining  the  use  of  the  funds  of  the  bond 
issue  in  the  construction  of  the  bridges,  but 
not  for  the  paving  of  the  road  with  shell. 

It  clearly  appears  that  the  proposed  bridges 
across  these  stretches  of  shallow  water  were 
essential  parts  of  the  road  and  necessary  to 
make  it  a  completed  road.  The  case  Is  there- 
fore ruled  by  the  decision  in  cause  No.  2821, 
Aransas  County  et  al.  v.  Coleman-Fulton 
Pasture  Co.  et  al. 

There  is  no  doubt  In  our  minds  as  to  roads 
paved  with  shell  being  "paved"  roads,  within 
the  meaning  of  section  52,  article  3,  as  amend- 
ed, and  we  approve  the  ruling  of  the  Court 
of  Civil  Appeals  upon  this  feature  of  the 
case.  As  to  Its  ruling  In  respect  to  the  use 
of  the  proceeds  of  the  bond  issue  for  the  con- 
struction of  the  bridges  named,  its  judgment 
is  reversed.  The  judgment  of  the  District 
Court,  dissolving  the*  original  temporary  in- 
junction, Is  affirmed. 


BEACH  et  al.  v.  McKAY,  State  Secretary. 

(No.  2850.) 
(Supreme  Court  of  Texas.   Jan.  31,  1917.) 
1.  Mandamus  <S=  88— Performance  of  Of- 
ficial Acts — Discretionary  Act. 
Const  art.  12,  i  6,  provides  that  no  corpo- 
ration shall  issue  stocks  or  bonds  except  for 
money  paid,  labor  done,  or  property  actually 
received,  and  all  fictitious  increase  of  stock  or 


indebtedness  shall  be  void.  Vernon's  Sayles* 
Ann.  Civ.  St  1914,  art  1126,  provides  that 
when  stockholders  of  a  company  furnish  evi- 
dence to  the  secretary  of  state  that  the  full 
amount  of  authorized  capital  stock  has  in  good 
faith  been  subscribed,  and  50  per  cent  thereof 
paid  in  cadi,  or  its  equivalent  in  other  prop- 
erty, or  labor  done,  etc.,  it  shall  be  the  duty  of 
such  officer  on  payment  of  office  fees  and  fran- 
chise tax  to  receive,  file,  and  record  the  charter, 
and  give  a  certificate  showing  the  record.  Ar- 
ticle 1127  provides  that  the  term  "satisfactory 
evidence,"  as  used  in  article  1126,  shall  be  an 
affidavit  of  those  who  executed  the  charter  stat- 
ing the  name,  residence,  and  address  of  each 
subscriber,  the  amount  subscribed  and  paid  by 
each,  the  cash  value  of  any  property  received, 
giving  Its  description,  location,  etc.,  and  from 
whom  and  the  price  for  which  it  was  received, 
the  amount,  character,  and  value  of  labor  done, 
and  from  whom  and  at  what  price  it  was  receiv- 
ed. Article  1128  provides  that  if  the  secretary 
of  state  is  not  satisfied,  be  may  require  other 
and  more  satisfactory  evidence  before  he  shall  be 
required  to  receive,  file,  and  record  the  charter. 
Held  that,  as  article  1128  gives  the  secretary 
of  state  discretion  to  refuse  a  charter  when  the 
stockholders  of  a  proposed  company  have  failed 
to  furnish  satisfactory  evidence  that  the  provi- 
sions of  article  1126  have  been  complied  with, 
his  act  in  issuing  the  charter  not  being  purely 
ministerial  or  imperatively  required  of  him  by 
law,  he  cannot  be  required  by  mandamus  to  is- 
sue a  charter  in  a  case  where  he  has  not  re- 
ceived evidence  satisfactory  to  him  that  the 
provisions  of1  article  1126  have  been  complied 
with. 

[Ed.  Note.— For  other  cases,  gee  Mandamus, 
Dec.  Dig.  «=s>88.] 

2.  Corporations  «=»21— Issue  of  Charter- 
Statute. 

In  view  of  Vernon's  Sayles'  Ann.  Civ.  St 
1914,  arts.  1126,  1128,  the  secretary  of  state 
was  within  his  rights  in  refusing  to  issue  a  char- 
ter to  a  company  where  it  involved  the  accept- 
ance of  a  patent  at  the  value  of  $64,050,  where 
the  evidence  was  not  satisfactory  that  it  had. in 
fact  such  a  real  value,  and  it  was  shown  that 
a  three-fourths  interest  in  the  patent  had  been 
acquired  for  $10,000  in  cash. 

[Ed.  Note. — For  other  cases,  see  Corporations. 
Cent  Dig.  85  66-68;  Dec.  Dig.  <S=»21.] 

3.  Mandamus  «J=>88— Issuance  of  Charter— 
Questions  of  Fact. 

Whether  stock  had  been  subscribed  in  good 
faith,  and  60  per  cent  thereof  bad  been  Daid 
in  cash,  or  its  equivalent,  as  required  by  Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  art  1126,  are 
questions  of  fact  to  be  determined  by  the  secre- 
tary of  state  by  the  exercise  of  the  discretion 
lodged  with  him  by  article  1128. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec  Dig.  <S=»88.] 

Petition  ft>r  mandamus  on  relation  of 
Frank  W.  Beach  and  others  against  John  G. 
McKay,  Secretary  of  State.  Writ  refused. 

Gilbert  H.  Irish,  of  Dallas,  for  relators. 
B.  F.  Looney,  Atty.  Gen.,  and  C.  W.  Taylor 
and  C.  M.  Cureton,  Asst.  Attys.  Gen.,  for 
respondent. 

YANTI8,  J.  [t]  The  relators,  Frank  W. 
Beach  and  numerous  others,  filed  their  peti- 
tion In  this  court  asking  that  a  writ  of  man- 
damus be  Issued  against  the  secretary  of 
state,  John  G.  McKay,  the  respondent  here- 
in, to  require  him,  as  secretary  of  state,  to 
issue  a  charter  for  the  Moody  Calculator 
Company.   The  relators  had  previously  pre- 
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sented  to-  the  secretary  of  state  their  appli- 
cation for  such  a  charter  in  proper  form, 
showing  the  purpose  of  the  proposed  corpora- 
tion to  be  the  manufacture  and  sale  of  Moo- 
dy calculators,  and  the  purchase  and  sale  of 
goods,  wares,  and  merchandise  used  in  con- 
nection therewith.  The  respondent  refused 
to  Issue  and  file  the  charter,  one  of  the 
grounds  for  his  refusal  being,  as  shown  by 
his  answer  herein,  that  the  value  of  the  let- 
ters patent,  which  in  the  application  for 
charter  had  been  valued  at  $64,060,  was  so 
uncertain  and  speculative  that  he  was  una- 
ble to  determine  its  actual  value.  The  ap- 
plication for  charter  alleged  that  the  pro- 
posed corporation  would  have  an  authorized 
capital  stock  of  $150,000,  and  that  one-half 
of  this  amount  had  been  paid  in  cash  or  its 
equivalent,  the  said  patent  being  treated  as 
worth  $64,050,  and  as  having  in  that  sum 
been  paid,  by  its  assignment  to  the  proposed 
corporation.  Section  6  of  article  12  of  the 
state  Constitution,  relating  to  the  issuance 
of  stocks  and  bonds,  is  as  follows: 

"No  corporation  shall  issue  stock  or  bonds  ex- 
cept for  money  paid,  labor  done  or  property  ac- 
tually received,  and  all  fictitious  increase  of 
stock  or  indebtedness  shall  be  void." 

Article  1126,  Vernon's  Sayles'  Civil  Stat- 
utes, is  as  follows: 

"Whenever  the  stockholders  of  any  such  com- 
pany shall  furnish  satisfactory  evidence  to  the 
secretary  of  state  that  the  full  amount  of  the 
authorised  capital  stock  has  in  good  faith  been 
subscribed,  and  fifty  per  cent,  thereof  paid  in 
cash,  or  its  equivalent  in  other  property  or  labor 
done,  the  product  of  which  shall  be  to  the  com- 
pany of  the  actual  value  at  which  it  was  tak- 
en, or  property  actually  received,  it  shall  be  the 
duty  of  said  officer,  on  payment  of  office  fees 
and  franchise  tax  due,  to  receive,  file  and  record 
the  charter  of  such  company  in  his  office,  and 
to  give  his  certificate  showing  the  record  there- 
of. 

Article  1127,  Vernon's  Sayles'  Civil  Stat- 
utes provides  that  the  term  "satisfactory 
evidence;"  as  used  in  article  1126,  above  men- 
tioned, shall  consist  of  the  affidavit  of  those 
who  executed  the  charter,  stating  the  name, 
residence,  and  post  office  address  of  each 
subscriber  to  the  capital  stock;  the  amount 
subscribed  by  each;  the  amount  paid  by 
each;  the  cash  value  of  any  property  re- 
ceived, giving  its  description,  location,  and 
from  whom  and  the  price  at  which  it  was 
received;  and  the  amount,  character,  and 
value  of  labor  done,  from  whom  and  price 
at  which  it  was  received.  Article  1128  of 
said  statute  is  as  follows: 

"If  the  secretary  of  state  is  not  satisfied,  he 
may,  at  the  expense  of  the  incorporators,  re- 

?uire  other  and  more  satisfactory  evidence  be- 
ore  he  shall  be  required  to  receive,  file  and 
record  said  charter." 

It  is  clear  that  article  1128,  above,  lodges 
a  discretion  in  the  secretary  of  state  to  re- 
fuse to  file  and  record  a  charter  applied  for 
when  the  stockholders  of  the  proposed  com- 
pany have  failed  to  furnish  satisfactory  evi- 
dence to  him  that  the  full  amount  of  the 
authorized  capital  stock  has  been  In  good 


faith  subscribed  and  50  per  cent  thereof 
paid  in  cash,  or  its  equivalent  We  are  prop- 
erly denied  the  power  to  require  by  manda- 
mus the  secretary  of  state  to  issue  a  charter 
in  a  case  where  he  has  not  received  evidence 
satisfactory  to  him  that  the  foil  amount  of 
the  authorized  capital  stock  has  in  good 
faith  been  subscribed  and  50  per  cent  there- 
of paid  in  cash,  or  in  its  equivalent  as  pro- 
vided in  article  1126. 

By  the  affidavit  of  Frank  W.  Beach,  one 
of  the  relators,  it  is  shown  that  the  amount 
of  money  which  had  been  paid  for  the  ac- 
quisition of  a  three-fourths  interest  in  such 
patent  was  $10,000  in  cash.  The  affidavits 
of  several  of  the  relators  placed  the  value  of 
said  patent  "in  excess  of  $75,000." 

[2]  We  think  the  secretary  of  state  was 
within  his  rights  in  refusing  to  accept  such 
a  patent  at  a  value  of  $64,050  when  the  evi- 
dence was  not  satisfactory  to  him  that  It 
had  in  fact  such  real  value. 

[3]  The  question  whether  the  stock  had 
been  subscribed  in  good  faith,  and  whether 
50  per  cent,  thereof  had  been  paid  in  cash, 
or  its  equivalent  are  questions  of  fact  to  be 
determined  by  the  secretary  of  state  by  the 
exercise  of  a  discretion  lodged  with  him  by 
law.  We  have  not  the  power  to  require  him 
to  exercise  his  discretion  In  a  particular 
way  on  such  questions  of  fact  If  the  act 
sought  to  require  the  secretary  of  state  to 
perform  were  purely  ministerial,  we  could 
compel  its  performance  by  mandamus;  but 
before  we  are  permitted  to  grant  the  writ  of 
mandamus  it  must  appear  that  the  act 
sought  to  have  him  perform  Is  Imperatively 
required  of  him  by  law,  and  not  a  matter 
within  his  discretion.  Mortgage  Co.  v.  Har- 
dy, 93  Tex.  296,  55  S.  W.  169;  Trinity  Life 
&  Annuity  Society  v.  Love,  102  Tex.  278,  115 
S.  W.  26,  116  S.  W.  1139 ;  Durrett  v.  Robin- 
son, 103  Tex.  502,  131  S.  W.  400. 

It  is  insisted  by  the  Attorney  General,  In 
behalf  of  the  secretary  of  state,  that  patent 
rights  are  never  property  which  can  be  "ac- 
tually received,"  as  provided  by  the  Consti- 
tution. Such  a  question  is  not  presented  by 
the  facts  of  this  case  as  a  question  neces- 
sary to  its  decision,  since  the  patent  in  this 
case  is  the  only  one  before  us.  It  appears 
that  the  secretary  of  state  Is  unable  from 
the  evidence  furnished  to  ascertain  the  val- 
ue of  the  particular  patent  offered  as  proper- 
ty in  this  case,  and  it  is  clear  to  us  that  his 
action  in  refusing  to  receive  and  file  the 
charter  Is  within  the  exercise  of  a  discre- 
tion lodged  with  him  by  law,  and  we  cannot 
revise  bis  action  in  this  particular,  which 
is  all  that  is  necessarily  presented  to  us  for 
decision  in  this  particular  case.  We  are  not 
called  upon  to  decide,  and  do  not  decide, 
whether  all  patent  rights  are  excluded  by 
the  terms  of  the  Constitution  as  not  being 
"property  actually  received"  within  the 
meaning  of  the  Constitution. 

The  writ  of  mandamus  is  refused. 
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FT.  WORTH  &  R.  G.  RY.  CO.  v.  MATHEWS 
et  al    (No.  2780.) 
(Supreme  Court  of  Texas.    Feb.  7,  1917.) 

Courts  •8=160(8)  —  Jubisdiction  —  Oouitrr 
Court  —  Amount  ih  Oontboverst  —  In- 
terest. 

A  petition  for  damage  to  lire  stock  in  ship- 
ment which  alleged  that  the  value  of  the  stock 
was  diminished  by  $077,  and  prayed  for  a  recov- 
ery of  that  amount  without  interest,  does  not 
show  that  the  amount  in  controversy  exceeds 
$1,000,  which  is  the  limit  of  the  jurisdiction  of 
the  county  court,  though  interest  in  such  an  ac- 
tion is  recovered  not  as  interest  but  as  an  ele- 
ment of  damages,  since  plaintiffs  can  omit  to 
sue  for  that  element  of  damages,  the  same  as 
for  any  other  element,  and  it  is  not  then  in 
controversy. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  428-436;  Dec.  Dig.  «=»169(8).] 

Certified  Question  from  Court  of  Civil  Ap- 
peals of  Third  Supreme  Judicial  District. 

Action  by  Will  Mathews  and  others  against 
the  Ft.  Worth  &  Rio  Grande  Railway  Com- 
pany. Judgment  for  the  plaintiffs,  and  de- 
fendant appealed  to  the  Court  of  Civil  Ap- 
peals, which  certified  to  the  Supreme  Court 
the  question  whether  the  petition  showed 
that  the  amount  In  controversy  was  beyond 
the  Jurisdiction  of  the  county  court  in  which 
the  salt  was  Instituted  (169  3.  W.  1052,  188 
S.  W.  243).  Question  answered  In  the  nega- 
tive. 

Andrews,  Streetman,  Burns  ft  Logue,  of 
Houston,  Snod grass  &  Dibrell,  of  Coleman, 
and  Lockett  &  Rowe,  of  Ft.  Worth,  for  ap- 
pellant. Woodward  &  Baker,  of  Coleman, 
for  appellees. 

YANTIS,  J.  This  case  Is  before  us  on  cer- 
tified question  from  the  Court  of  Civil  Ap- 
peals for  the  Third  District  It  presents  the 
question  whether  the  amount  in  controversy 
Is  in  excess  of  $1,000,  and  that  therefore  the 
county  court  in  which  the  case  was  tried  had 
no  jurisdiction  thereof.  To  the  certificate  of 
the  Court  of  Civil  Appeals  there  is  attached, 
and  made  a  part  thereof,  the  plaintiffs'  first 
amended  original  petition  on  which  the  case 
was  tried  In  the  county  court.  Both  the  cer- 
tificate and  said  petition  are  copied  herein, 
and  are  as  follows : 

"This  case  is  pending  in  the  Court  of  Civil 
Appeals  for  the  Third  District  on  motion  for  re- 
hearing. This  court  first  held  that  the  plaintiffs' 
petition  showed  on  its  face  that  the  amount  in 
controversy  was  in  excess  of  $1,000,  and  there- 
fore that  the  county  court  had  no  Jurisdiction 
to  try  the  case,  although  the  plaintiff  prayed  for 
judgment  for  only  $097.  After  our  decision  of 
the  esse,  we  sustained  the  appellees'  second  mo- 
tion for  a  rehearing  on  account  of  the  decision 
rendered  by  the  Supreme  Court  in  the  case  of 
P.  ft  N.  T.  Ry.  Co.  v.  Rayzor,  106  Tex.  644,  172 
S.  W.  1103,  which  we  regarded  as  in  conflict 
with,  and  therefore  overruling,  our  decision. 
Appellant  has  filed  a  motion  for  a  rehearing, 
in  which  it  is  not  only  contended  that  this  court 
ruled  correctly  in  its  former  decision,  but  that 
this  case  is  distinguishable  from  the  Rayzor 
Case,  and  that  there  is  no  conflict  between  them; 
and,  as  the  decision  of  this  court  will  be  final 


in  this  case,  and  as  the  question  involved  is 
one  of  importance,  we  have  granted  appellant's 
request,  and  concluded  to  certify  the  question 
to  your  court  for  final  decision.  We  attach 
hereto  and  make  a  part  of  this  certificate  a  copy 
of  the  plaintiffs'  amended  original  petition, 
which  is  the  onlypleading  material  to  the  ques- 
tion certified.  The  question  certified  may  be 
stated  in  this  form:  Does  the  plaintiffs'  petition 
show  upon  its  face  that  the  amount  in  controver- 
sy is  in  excess  of  $1,000,  and  therefore  beyond 
the  jurisdiction  of  the  county  court?  In  decid- 
ing that  question  this  court  held,  as  appears 
from  our  original  opinion,  that  the  plaintiffs' 
right  to  recover  6  per  cent  upon  the  amount  of 
damage  done  to  the  property  from  the  date  of 
such  damage  was  as  much  a  part  of  the  plain- 
tiffs' cause  of  action  as  the  damage  referred  to, 
and  the  fact  that  the  plaintiffs  did  not  sue 
for  the  6  per  cent  referred  to  was  immaterial 
in  determining  the  question  of  jurisdiction.  See 
Ft  W.  &  R.  Zi.  Ry.  Co.  v.  Mathews  (Civ.  App.) 
169  S.  W.  1052.  But  that  holding  seems  to  be 
in  conflict  with  the  Rayzor  Case.  It  is  obvious 
that  the  question  certified  is  material  in  this 
case.  It  is  also  one  of  considerable  importance 
and  public  interest,  and  therefore  the  hope  is 
expressed  that  the  Supreme  Court  may  be  able 
to  decide  it  at  an  early  date." 

First  amended  original  petition  above  re- 
ferred to  is  as  follows : 

"Now  comes  your  petitioners,  Will  Mathews, 
Jack  Babington,  and  J.  E.  Boog-Scott.  hereinaft- 
er styled  plaintiffs,  all  of  whom  reside  in  Coleman 
county,  Tex.,  complaining  of  the  Gulf,  Colorado 
&  Santa  FS  Railway  Company,  a  corporation, 
with  G.  E.  Dalton  its  local  agent  located  in 
Coleman,  in  Coleman  county,  Tex.,  and  the  Ft 
Worth  ft  Rio  Grande  Railway  Company,  a  cor- 
poration, with  its  local  agent,  L.  C.  Voekel,  lo- 
cated at  Brownwood,  Brown  county,  Tex.,  here- 
inafter styled  defendants.  That  for  cause  of 
action  plaintiff  represents  to  the  court  that  here- 
tofore, to  wit  on  and  about  the  18th  day  of 
March,  1900,  defendants  were  partners,  and  are 
now  and  were  at  said  time  agents  of  each  other, 
and  on  said  date  were  engaged  in  shipping  cattle 
and  other  freight  over  their  said  roads  for  hire, 
as  freight  charges  therefor,  and  have  been  so 
engaged  for  a  long  time  prior  thereto  and  ever 
since  said  date;  and  that  on  said  date  afore- 
said these  plaintiffs  turned  over  to  the  said  de- 
fendants at  Coleman,  Tex.,  three  carloads  of 
fine  registered  cattle  to  be  shipped  over  their 
said  roads  to  Brady,  Tex.,  via  Brownwood,  Tex. 
That  said  cattle  were  received  by  said  defend- 
ants at  Coleman,  Tex.,  in  fine  shape,  and  were 
to  be  placed  on  sale  at  destination,  and  same 
consisted  of  12  young  bulls,  8  heifers,  or  young 
cows,  35  cows  and  5  calves,  making  the  ship- 
ment in  the  said  three  cars.  That  plaintiffs 
placed  in  said  cars  30  bales  of  hay  for  said 
cattle  of  the  value  of  $12,  and  tied  each  of  said 
cattle  in  said  cars  (except  the  heifers,  and  barred 
them  off)  with  a  strong  and  sufficient  rope,  to 
prevent  them  from  mixing  and  Injuring  each 
other  while  en  route,  and  to  prevent  the  bulls 
from  mixing  and  injuring  said  heifers  and 
cows  and  calves,  and  that  the  defendants  and 
their  agents  knew  the  purpose  of  said  shipment 
and  tying  said  cattle  up  in  said  cars,  and  plain- 
tiffs fully  advised  the  defendants  of  said  pur- 
pose of  said  tying  and  separating  said  shipment; 
that  when  said  shipment  arrived  at  Brownwood, 
Tex.,  said  defendants  by  and  through  their  said 
agents  negligently  and  intentionally  and  without 
the  permission  and  knowledge  of  plaintiffs,  and 
unnecessarily,  unloaded  said  cattle  off  of  said 
cars  they  were  loaded  in,  and  turned  them  loose 
in  muddy  pens,  with  the  ropes  on  their  heads  and 
dragging  on  the  ground  and  through  the  mud, 
and  mixed  unnecessarily  said  bulls  with  said 
cows  and  heifers  and  calves,  and  turned  in  said 
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pens  quite  a  number  of  other  old  bulls  with  this 
shipment,  which  belonged  to  other  parties  than 
these  plaintiffs,  and  that  the  bulls  ran,  rode, 
fought  and  copulated  with  said  cows,  heifers, 
and  calves  all  night,  and  fought  the  bulls  of 
these  plaintiffs,  and  said  plaintiffs'  bulls  rode, 
fought,  and  copulated  with  said  she  cattle  all 
night  in  said  pens;  that  by  reason  of  such  copu- 
lation the  cows  and  the  cattle  were  injured  by 
being  bred  too  young,  and  the  progeny  could 
not  be  registered,  and  next  morning  said  cattle 
were  badly  damaged  and  injured  by  said  negli- 
gence of  said  plaintiff  as  herein  alleged,  and 
when  they  reached  destination  said  cows  were 
damaged  in  their  market  value  $15  per  head, 
and  said  young  heifers  were  damaged  in  their 
market  value  $40  per  head,  and  said  bulls  were 
damaged  in  their  market  value  $10  per  head, 
and  said  calves  were  damaged  in  their  market 
value  $1  per  head,  aggregating  $970,  and  said 
hay  of  the  value  of  $15  was  thrown  out  by  de- 
fendants at  Brownwood,  and  the  damages  and 
loss  to  plaintiffs  aggregating  $977.  That  it  was 
only  about  75  miles  from  Coleman  to  Brady, 
and  that  there  was  no  occasion  for  unloading 
said  cattle  at  Brownwood.  That  said  defend- 
ants received  said  cattle  at  Coleman  and  for  a 
valuable  consideration  paid  by  plaintiffs  under- 
took to  ship  said  cattle  to  destination  with  dis- 
patch and  with  proper  care  and  attention,  but 
negligently  unloaded  said  cattle  at  Brownwood, 
as  aforesaid,  and  negligently  permitted  same  to 
become  injured,  as  aforesaid,  to  plaintiffs'  dam- 
ages as  aforesaid,  and  plaintiffs  here  represent 
and  state  to  the  court  that  in  the  event  they 
should  be  mistaken  as  to  there  being  a  market 
value  for  said  cattle  at  destination,  then  in  that 
event  the  plaintiffs  allege  that  said  cattle  were 
injured  in  their  intrinsic  value  in  the  amounts 
above  mentioned,  and  that  they  were  damaged 
to  said  amount  as  above  stated  intrinsically,  and 
said  cattle  were  worth  that  much  less  per  head 
after  being'  damaged  than  before.  That  the 
plaintiffs  have  never  been  paid  anything  by  the 
defendants  for  said  damages  though  often  re- 
quested payment  thereof,  but  defendants  refused 
and  now  refuse  to  pay  plaintiffs  or  any  part 
thereof.  Said  cattle  were  shipped  in  the  name 
of  Will  Mathews,  but  was  the  property  of  plain- 
tiffs. Wherefore  plaintiffs  pray  defendants  to 
be  cited  as  required  by  law,  and  upon  hearing 
hereon  they  have  judgment  for  the  said  sum  of 
$977  as  damages  without  interest,  judgment  for 
costs,  and  general  relief,  and  will  ever  pray." 

.  We  answer  the  question  In  the  negative. 
The  plaintiffs'  petition  does  not  show  upon  its 
face  that  the  amount  in  controversy  is  in 
excess  of  $1,000,  but  alleges  the  amount  in 
controversy  to  be  in  the  sum  of  $977.  There 
were  several  items  of  damage  sued  for,  and 
the  petition  alleged  that  all  these  items  ag- 
gregated $977  (stated  by  Chief  Justice  Key 
to  be  $997).  The  petition  expressly  stated 
that  the  plaintiffs  prnyed  judgment  for  that 
amount,  "as  damages  without  interest."  It 
is  not  a  case  where  interest  is  recoverable  eo 
nomine,  but  if  recoverable  at  all,  it  is  only 
recoverable  as  nri  Item  of  damage.  This  item 
was  not  sued  for,  and  was  therefore  not  in 
controversy.  A  litigant  may,  at  his  election, 
omit  to  sue  for  any  item  which  is  due  him 
(San  Antonio  &  A.  P.  Railway  v.  Addison,  96 
Tex.  64,  70  S.  W.  200),  and  not  thereby  place 
such  item  in  controversy,  unless  it  is  neces- 
sarily Involved  as  a  part  of  some  other  item 
of  damage  that  has  been  placed  in  controver- 
sy. Pecos  &  Northern  Texas  Railway  Co.  v. 


Rayzor,  106  Tex  644,  172  S.  W.  1103;  Ft. 
Worth  &  Rio  Grande  Railway  Co.  v.  Brown, 
45  Tex.  Civ.  App.  376,  101  S.  W.  266;  First 
National  Bank  of  Hubbard  v.  Cleland,  36 
Tex.  Civ.  App.  478,  82  S.  W.  337;  Missouri, 
Kansas  &  Texas  Railway  Co.  of  Texas  v. 
Dawson  Bros.  (Civ.  App.)  84  S.  W.  298;  Chi- 
cago, Rock  Island  &  Gulf  Railway  Co.  v. 
Whaley  (Civ.  App.)  177  S.  W.  643;  Texas  & 
Pacific  Railway  Co.  v.  W.  Scott  &  Co.  (Civ. 
App.)  86  S.  W.  1066;  St  Louis,  Southwestern 
Railway  Co.  of  Tex.  v.  Starks  (Civ.  App.)  109 
S.  W.  1003;  Atchison,  Topeka  &  Santa  Fe 
Railway  Co.  v.  Dawson  (Civ.  App.)  90  S.  W. 
65;  Western  Union  Telegraph  Co.  v.  Garner 
(Civ.  App.)  83  S.  W.  438;  Moose  v.  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas, 
180  S.  W.  226. 

The  case  of  Pecos  &  Northern  Texas  Rail- 
way Co.  et  al.  v.  Canyon  Coal  Co.,  102  Tex. 
478,  119  S.  W.  294,  is  not  in  conflict  with  this 
holding.  The  allegations  of  the  pleading  in 
that  case  show  certain  Items  of  damage  in 
the  aggregate  to  be  of  the  amount  of  $253.50, 
which  is  in  excess  of  the  jurisdiction  of  the 
justice  court,  where  the  suit  was  brought,  of 
which,  however,  the  plaintiff  only  sought  to 
recover  $199.50,  in  the  following  language: 

"Wherefore  this  plaintiff  prays  for  judgment 
for  the  amount  sued  for,  and  interest  at  6  per 
cent,  per  annum,  in  all  not  to  exceed  $199.50." 

While  the  amount  prayed  for  was  within 
the  jurisdiction  of  the  court,  the  amount 
in  controversy  was  held  to  be  the  aggregate 
value  of  all  the  items  sued  for,  which  was 
in  excess  of  the  jurisdiction.  The  opinion 
expressly  limits  the  holding  to  the  case  made 
by  the  facts  therein  stated. 


STATE     ENID,  O.  &  W.  RY.  CO.  et  al 
(No.  2833.) 

(Supreme  Court  of  Texas.    Feb.  7,  1917.) 

1.  Railroads  €=>129(2)— Charters. 

The  charter  of  a  railroad  to  construct,  main- 
tain, and  operate  a  line  constitutes  a  contract, 
binding  not  only  on  it,  but  the  purchasers,  at 
receiver's  sale,  of  its  property,  to  maintain  and 
operate  it. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  8  400;  Dec.  Dig.  <S=»129(2).] 

2.  Railroads  <S=>129(1)  —  Removal  of  Main 
Track— Purchasers  at  Receiver's  Sale. 

The  purchasers  at  receiver's  sale  of  the 
property  of  a  railroad  take  it  subject  to  Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art  6625, 
prohibiting  the  main  track  of  a  railroad  once 
constructed  and  operated  being  abandoned  or 
removed. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  392,  399;  Dec.  Dig.  <8=»12tt(l).] 

3.  Constitutional  Law  <8=297  —  Due  Pro- 
cess of  Law. 

Prohibiting  the  owners  of  a  railroad,  though 
financially  unable  to  operate  it,  to  remove  its 
main  track,  contrary  to  statute  in  force  when 
the  charter  was  granted,  is  not  depriving  them 
of  property  without  due  process. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §§  832-834;  Dec.  Dig.  «=» 
297.] 
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4.  Railroads  <g=»57— Main  Track— Removal 

— Insolvency. 
The  main  track  of  a  railroad  onee  construct- 
ed does  not  lose  its  entity  as  such,  within  Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art  6625. 
prohibiting  its  removal,  because  of  insolvency  of 
the  company. 

[Ed.  Note. — For  other  cases,  see  Railroads* 
Cent  Dig.  §g  124-126;  Dec.  Dig.  ®=>57.] 

6..  railroads  «j=»57  —  "rxicoval  of  main 
Track." 

To  remove  the  track  from  the  constructed 
end  of  a  railroad  line  to  other  counties,  to  be 
used  at  the  other  end  of  the  line  or  in  con- 
struction of  another  railroad,  would  be  a  re- 
moval of  the  main  track  within  the  inhibition 
of  Vernon's  Sayles'  Ann.  Civ.  St  1014,  art 
6625. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  IS  124-126;  Dec.  Dig.  «=»57.] 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Suit  by  the  State  against  the  Enid,  Ochil- 
tree &  Western  Railway  Company  and  others. 
Judgment  for  plaintiff  was  reversed  by  the 
Court  of  Civil  Appeals  (181  S.  W.  498),  and 
plaintiff  brings  error.  Reversed. 

B.  F.  Looney,  Atty.  Gen.,  and  Luther 
Nickels,  Asst.  Atty.  Gen.,  for  the  State.  H.  J. 
Cureton,  of  Meridian,  W.  F.  Ramsey,  of  Dal- 
las, and  Chas.  I*.  Black,  of  Austin,  for  defend- 
ants in  error. 

YANTIS,  J.  The  suit  was  by  the  state  of 
Texas  against  the  defendants  in  error,  and 
its  purpose  was  to  perpetually  enjoin  the 
latter  from  taking  up  and  removing  the  rails 
and  ties  on  the  Enid,  Ochiltree  &  Western 
Railway  from  Dalhart  to  WUcoe,  a  distance 
of  13  miles.  Said  railway  company  had  been 
granted  a  charter  by  the  state  of  Texas  for 
the  purpose  of  constructing,  maintaining,  and 
operating  a  railway  from  Dalhart  to  Ochil- 
tree, a  distance  of  about  165  miles.  Ail  of 
the  right  of  way,  with  the  exception  of  a 
very  few  miles,  had  been  secured,  and  the 
embankment  for  the  roadbed  had  been  con- 
structed from  Dalhart  to  Dumas,  in  Moore 
county,  a  distance  of  about  34  miles.  It  had 
constructed  and  completed  Its  track  from 
Dalhart  to  Wllcoe  by  funds  raised  from  stock 
subscriptions,  amounting  to  about  $220,000 
paid  in.  The  whole  of  the  right  of  way  of 
this  line  from  Ochiltree  to  Dalhart  was  ac- 
quired, and  the  corporation  had  constructed 
on  Its  right  of  way  a  first-class  dirt  roadbed, 
ready  for  the  laying  of  ties  and  rails  from 
Dalhart  to  Dumas,  and  had  graded  the  place 
for  terminal  facilities  within  the  town  of 
Dalhart.  had  acquired  26  acres  of  ground  In 
the  eastern  suburbs  of  the  town  of  Dalhart 
for  switch  and  terminal  grounds,  and  had 
acquired  Its  right  of  way  for  physical  con- 
nections at  Dalhart  with  the  lines  of  the 
Ft.  Wdrth  ft  Denver  City  Railway  Company 
and  the  Chicago,  Rock  Island  &  Gulf  Railway 
Company,  and  it  had  constructed  temporary 
depots  at  Dalhart  and  at  Wilcoe,  at  a  cost  of 
approximately  $400.   It  had  acquired  rolling 


stock  consisting  of  one  steam  locomotive,  a 
combination  passenger  and  baggage  coach, 
and  five  flat  cars ;  passenger  and  freight  rates 
and  tariffs  applicable  were  prepared  and  filed 
with  and  approved  by  the  Railroad  Commis- 
sion of  Texas  and  the  Interstate  Commerce 
Commission.  Thereafter,  early  in  November, 
19l0,  said  railway  company  put  in  operation 
its  trains  for  the  purpose  of  hauling  freight 
and  passengers  from  Dalhart  to  Wilcoe,  run- 
ning said  trains  dally  from  Dalhart  to  Wil- 
coe, and  from  Wilcoe  back  to  Dalhart,  on  a 
regularly  promulgated  and  advertised  sched- 
ule and  continued  to  so  operate  said  trains 
daily  both  ways  for  about  two  months.  Dur- 
ing said  period  said  railway  company  sold 
tickets,  made  shipping  contracts,  Issued  bills 
of  lading,  Issued  and  exchanged  annual  trans- 
portation with  other  connecting  lines  of  rail- 
way, and  hauled  both  freight  and  passengers 
for  hire  over  its  said  line  of  railroad.  Dur- 
ing said  period  said  company  also  entered 
Into  and  maintained  joint  traffic  rates,  and 
similar  arrangements  with  both  the  Ft 
Worth  &  Denver  City  Railway  Company  and 
the  Chicago,  Rock  Island  ft  Gulf  Railway 
Company. 

The  facts  show  that  said  railway  company, 
because  of  lack  of  funds,  was  unable  to  build 
any  further,  and  on  the  application  of  J.  B. 
Cartwrlght,  and  others,  was  placed  in  the 
hands  of  a  receiver;  that  soon  thereafter  the 
operation  of  trains  over  said  company's  road 
was  discontinued  by  order  of  the  district 
court,  it  having  been  made  to  appear  to  said 
court  that  the  trains  were  operated  at  a 
loss  to  the  company.  It  is  shown  that  the 
expense  of  operating  the  train  per  month 
was  about  $1,500  or  $2,000,  and  that  the 
gross  earnings  did  not  exceed  $350  per  month. 
It  was  further  shown  by  the  agreed  state- 
ment of  facts  that  the  station  of  Wilcoe  is 
in  a  thinly  settled  country,  and  that  the  rail- 
way company  could  not  hope  to  get  sufficient 
business  at  any  time  in  the  future  to  pay 
the  operating  expenses  of  said  train. 

Shortly  after  the  appointment  of  a  receiver, 
the  court  directed  a  sale  of  the  property  be- 
longing to  the  corporation,  and  It  was  pur- 
chased for  the  sum  of  $33,000  by  the  individ- 
ual defendants  In  error  herein,  which  was 
approved  by  the  court,  and  the  property  or- 
dered to  be  conveyed  to  them.  The  purchas- 
ers at  the  receiver's  sale  have  been  unable  to 
secure  the  funds  with  which  to  extend  said 
road,  and  are  threatening  to  dismantle  the 
same  by  taking  up  and  moving  the  rails  and 
ties  on  the  road  between  Dalhart  and  Wil- 
coe, declaring  their  purpose  to  be  to  use  the 
material  In  the  construction  of  a  road  from 
Hlggins,  In  Lipscomb  county,  to  the  town  of 
Ochiltree.  They  have  not  organized  a  rail- 
way company,  and  have  not  received  a  char- 
ter to  build  a  railroad  from  Hlggins  to  Ochil- 
tree. 

The  suit  was  tried  before  the  court  with- 
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oat  a  Jnry  In  the  district  court  of  Trayls 
county,  and  resulted  in  a  judgment  in  favor 
of  the  state,  perpetually  enjoining  the  de- 
fendants in  error  from  dismantling  said  rail- 
road. On  appeal  to  the  Court  of  Civil  Ap- 
peals for  the  Third  District  the  Judgment 
was  reversed  and  rendered.  181  S.  W.  4^8. 
On  application  therefor  by  the  state  a  writ  of 
error  was  by  this  court  granted. 

[1,2]  The  purposes  and  objects  of  said 
railway  corporation,  as  expressed  in  the  ar- 
ticles of  incorporation,  were  to  "permit,  con- 
struct, maintain  and  operate,  by  steam  or 
other  mechanical  power,"  a  line  of  railroad 
between  the  town  of  Ochiltree  and  the  town 
of  Dalhart  The  charter  was  granted  by  the 
state  to  the  corporation,  and  accepted  by  It, 
for  such  purposes.  The  charter,  when  so  is- 
sued and  accepted,  constituted  a  contract  be- 
tween the  state  and  the  railway  company, 
and  like  other  contracts  its  provisions  and 
covenants  are  binding  upon  each  party  there- 
to; likewise  they  are  binding  upon  the  pur- 
chasers at  receiver's  sale,  the  defendants  in 
error  herein.  '  Granting  the  charter  by  the 
state,  conferred  a  valuable  right  upon  the 
railway  company,  but  such  right  was  not 
granted  as  a  favor,  but  upon  condition  that 
the  company  would  pay  a  valuable  consider- 
ation to  the  state  of  Texas  for  the  right 
granted,  to  construct,  maintain,  and  operate 
a  railway  between  the  towns  of  Ochiltree  and 
Dalhart  The  permission  to  so  construct  the 
road,  and  enter  the  railway  business,  was  giv- 
en by  the  state  of  Texas,  and  the  considera- 
tion paid  therefor  was,  by  promise  made  to 
the  state  by  the  railway  company,  to  con- 
struct, maintain,  and  operate  the  railroad. 
By  the  terms  of  the  contract  the  state  pro- 
cured for  its  citizens  the  benefits  to  be  de- 
rived by  the  public  from  the  use  and  opera- 
tion of  the  railroad.  The  courts  cannot  ab- 
solve the  defendants  in  error  from  this  duty. 
The  courts  enforce  contracts,  but  cannot 
nullify  them.  Upon  the  contrary  they  should 
lend  their  aid  in  the  enforcement  of  their 
provisions.  Only  by  consent  of  the  parties 
could  the  contract  be  modified  so  as  to  re- 
lieve the  defendants  in  error  from  their  obli- 
gation to  maintain  and  operate  the  road,  and 
not  to  move  the  track.  The  Legislature 
might  have  power  to  consent  in  behalf  of  the 
state  to  such  alteration  of  the  contract,  but 
this  court  cannot  exercise  such  authority.  It 
may  be,  as  ably  contended  by  the  defendants 
in  error,  that  the  courts  cannot  compel  the 
operation  of  a  railroad  when  it  is  financially 
unable  to  operate  it  If  so,  the  courts  might 
refuse  to  require  the  operation  of  the  road, 
which  question  we  need  not  decide,  but  it 
would  not  be  on  the  ground  that  the  defend- 
ants in  error,  have  a  right  to  refuse  to  dis- 
charge the  duty  resting  upon  them  to  faith- 
fully comply  with  their  contract  to  operate 
the  road,  but  would  be  because  the  courts  are 
impotent  to  enforce  the  contract  on  account 
of  the  insolvency  of  the  corporation.  The 
purchasers  took  It  charged  with  the  doty 


not  to  move  the  main  track.  In  the  present 
case  they  assert  the  right  to  move  the  track. 
When  the  old  company  accepted  the  charter 
they  impliedly  consented  to  be  bound  by  the 
provision  of  law  to  the  effect  that  they  would 
not  move  it  When  the  plaintiffs  in  error 
purchased  the  road  and  its  franchises  they 
became  likewise  obligated.  We  think  they 
are  bound  by  contract  and  by  statute  law  not 
to  move  any  portion  of  the  main  track,  and 
that  since  they  are  attempting  to  do  so  they 
should  be  enjoined  to  desist  therefrom.  By 
the  terms  of  article  6625,  Vernon's  Sayles' 
Civil  Statutes,  it  is  provided,  In  substance, 
that  the  "main  track"  of  any  railroad  once 
constructed  and  operated  shall  not  be  "aban- 
doned or  moved."  We  think  the  defendants 
in  error  should  not  be  permitted  to  take  up 
the  rails  and  ties  in  violation  of  said  statute. 

[S,  4]  It  is  contended  that  to  prohibit  the 
defendants  in  error  from  moving  their  track, 
since  they  are  unable  to  operate  the  road, 
would  be  to  deprive  them  of  property  without 
due  process  of  law.  We  think  this  conten- 
tion is  without  merit.  When  the  charter  was 
granted  and  accepted  the  law  provided  that 
they  should  not  move  any  portion  of  the  main 
track  once  constructed.  The  railway  com- 
pany and  its  owners  accepted  the  charter  sub- 
ject to  that  law,  and  impliedly  consented  to 
obey  it  They  must  be  held  to  have  so  con- 
tracted when  the  charter  was  Issued  and  ac- 
cepted. Their  successors,  the  defendants  in 
error,  are  in  the  same  attitude,  not  being  per- 
mitted by  statute  to  purchase  the  property 
without  also  accepting  the  franchise  of  the 
sold-out  company,  with  its  attendant  obliga- 
tions. Texas  Southern  By.  Co.  v.  Harle,  101 
Tex.  182,  105  S.  W.  1107;  Gulf,  Colorado  & 
Santa  Fe  Ry.  Co.  v.  Morris,  67  Tex.  700,  4 
S.  W.  156;  Gulf,  Colorado  &  Santa  Fe  Ry. 
Co.  v.  Newell,  73  Tex.  338,  339,  11  S.  W.  842, 
15  Am.  St.  Rep.  788;  State  v.  Sugarland  Ry. 
Co.  (Civ.  App.)  163  S.  W.  1047;  I.  &  G.  N.  Ry. 
Co.  v.  Anderson  County,  106  Tex.  60,  156  S. 
W.  499.  In  this  view  we  think  it  could  not 
be  successfully  contended  that  the  state  is  de- 
priving the  defendants  in  error  of  the  use  of 
their  property  without  due  process  of  law, 
in  refusing  to  allow  the  main  track  to  be  dis- 
mantled. We  overrule  this  contention,  as  we 
do  the  other  contentions  so  ably  argued  by 
the  defendants  in  error,  under  several  as- 
signments and  propositions,  to  the  effect  that 
since  the  operation  of  the  railroad  will  al- 
ways be  financially  impossible,  the  track 
should  not  be  held  to  be  the  "main  track"  ot 
a  railroad  once  constructed.  The  main  track 
of  a  railroad  once  constructed,  as  this  one 
was,  would  not  lose  its  entity  as  such  main 
track,  because  of  insolvency. 

[I]  We  are  of  opinion  that  to  remove  the 
track  to  other  counties  for  the  purpose  of  use 
in  the  construction  of  another  railroad,  or  to 
be  used  at  the  east  end  of  the  same  proposed 
line,  would  be  a  removal  of  the  main  track, 
within  the  meaning  of  the  statute  which  In- 
terdicts the  removal. 


Digitized  by  Google 


Vex.) 


IiAURAENE  v.  A8HB 


663 


The  judgment  of  the  Oonrt  of  Civil  Appeals 
Is  reversed,  and  the  Judgment  of  the  district 
court  Is  In  all  things  affirmed. 


LAURAINB  v.  ASHE  et  aL    (No.  2704.) 
(Supreme  Court  of  Texas.   Feb.  7,  1817.) 

1.  Abatement  and  Revival  <S=>C3 — Death 
or  Defendant. 

Under  Rev.  St  1911.  art.  1888,  providing 
that  suit  shall  not  abate  because  of  defendant's 
death,  but  that  suit  may  proceed  against  his 
administrator,  defendant's  death  and  adminis- 
tration of  his  estate  does  not  abate  a  suit 
against  him  and  require  a  new  proceeding  upon 
the  claim  in  the  probate  court. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  {§  320,  821;  Dec.  Dig. 
«=»63J 

2.  Abatement  and  Revival,  «=>77  —  Judg- 
ment in  Suit  Fending  at  Decedent's 
Death. 

Under  such  statute,  where  administration 
is  had  upon  defendant's  estate,  the  proper  prac- 
tice is  to  certify  a  judgment  rendered  in  suit 
pending  against  defendant  at  his  death  to  the 
probate  court,  to  be  paid  in  the  course  of  ad- 
ministration. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  ||  488-494;  Dec.  Dig. 
<*=>77.] 

3.  Abatement  and  Revival  «=»77— Continu- 
ance of  Action  —  Judgment  —  Lien  on 
Phopekty. 

Where  the  pending  suit  involves  liens  upon 
property  given  to  secure  the  indebtedness  sued 
on,  the  proper  practice  is  to  certify  to  the  pro- 
bate court  the  judgment  establishing  a  lien,  for 
it  to  be  executed  there  through  a  sale  of  the 
property. 

[Ed.  Note,— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  H  488-494;  Dec.  Dig. 
«=»77J 

4.  Courts  «=>478— Exclusive  Jubisdiction— 
Pboperty  in  Custody  of  Law— Receivers. 

When  a  court  of  equity,  in  a  cause  of 
which  it  has  jurisdiction,  takes  possession  of 
property  through  a  receiver,  the  property  is 
withdrawn  from  the  jurisdiction  of  all  other 
courts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  ft  1261-1267;  Dee.  Dig.  «=>478J 

5.  Receivebs  «J=»60— Continuation  of  Re- 

So  long  ss  a  court  of  equity  has  jurisdiction 
of  a  cause  giving  it  the  right  to  take  possession 
of  property  through  a  receiver,  it  has  the  pow- 
er, whether  rightfully  or  wrongfully  exercised, 
to  continue  the  receivership. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  Si  106-107;  Dec.  Dig.  «=>60.] 

6.  Receivebs  «=»29(1)— Poweb  of  Coubt  to 
Appoint. 

The  power  of  a  court  to  appoint  a  receiver 
of  property  proceeds  from  its  jurisdiction  of  a 
cause,  and  is  an  element  of  it. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  »  38-41 ;  Dec.  Dig.  «=»29(1).] 

7.  Receivebs  <8=0O  —  Continuation  or  Re- 
ceivership. 

Whether  a  receivership  should  be  continued 
is  to  be  governed  by  the  necessities  of  the  case 
as  related  to  the  rights  of  the  parties,  and,  bo 
long  as  the  court  maintains  jurisdiction  of  the 


cause,,  this  is  a  question  of  judicial  discretion, 
and  not  one  of  judicial  power. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  if  106-107;  Dec.  Dig.  <8=>60.] 

8.  Mandamus  «=»28— Judicial  Discretion— 
Contbol. 

The  exercise  of  judicial  discretion  is  not 
subject  to  control  by  mandamus. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  f  64;  Dec.  Dig.  <S=>28.] 

9.  Mandamus  ®=»172— To  Compel  Vacation 
of  Receivership— Scope  of  Inquiry. 

In  mandamus  to  vacate  receivership  as  to 
certain  property,  the  court  will  not  inquire 
whether  the  order  appointing  the  receiver  was 
providently  made,  where  the  court  appointing 
the  receiver  had  jurisdiction  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  {§  381-386;  Dec.  Dig.  <8=>172.] 

10.  Receivebs  «=»55  —  Appointment  —  Va- 
lidity. 

An  order  appointing  a  receiver  is  not  in- 
validated by  an  error  in  the  exercise  of  the 
court's  power  to  make  such  appointment. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  if  94,  400;  Dec.  Dig.  «=»65.] 

11.  Receivers  «J=»C0— Termination— Right 
of  Administrator  —  Possession  or  Dece- 
dent's Property. 

Where,  in  lifetime  of  a  debtor,  a  receiver 
was  appointed  by  district  court  for  her  proper- 
ty, to  preserve  it  and  adjust  conflicting  claims, 
the  district  court's  right  to  possession  of  the 

Eroperty  through  its  receiver  did  not  pass  on 
er  death  to  her  administrator,  by  virtue  of 
Rev.  St.  1911,  art  8235,  as  to  administrator's 
right  to  possession,  in  the  absence  of  showing 
the  absence  or  loss  of  jurisdiction  of  the  court 
appointing  the  receiver,  as  by  termination  of 
suits,  etc. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  ff  106-107;  Dec.  Dig.  <8=»60.] 

12.  Executors  and  Administrators  <8=>38 — 
Right  of  Administrator  to  Possession. 

Rev.  St  1911,  art  8235,  providing  that 
the  administrator  of  an  estate  of  a  decedent 
shall  have  the  right  to  the  possession  of  the 
estate  "as  it  existed  at  the  death  of  the  intes- 
tate," does  not  authorize  an  administrator  to 
assume  possession  of  property  not  in  the  pos- 
session of  decedent  at  the  time  of  his  death 
and  to  the  possession  of  which  he  was  not  then 
entitled. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  §  323;  Dec.  Dig.  «=> 
38.] 

13.  Courts  «J=»472(4)— District  Coubt— An- 
cillary Probate  Jubisdiction. 

Although  the  Constitution,  in  broad  and 
.general  terms,  confers  jurisdiction  upon  the 
county  court  for  the  transaction  of  "all  business 
appertaining  to  deceased  persons,  *  *  •  in- 
cluding the  settlement  partition,  and  distribu- 
tion of  estates  of  deceased  persons,"  it  also  con- 
fers, in  terms  equally  broad,  an  equity  juris- 
diction upon  the  district  court,  which  may  be 
resorted  to,  notwithstanding  an  administration 
in  a  county  court,  for  the  determination  of  ques- 
tions that  may  arise  affecting  estates  in  the 
regular  course  of  administration,  requiring,  for 
illustration,  the  adjustment  of  equities,  for  the 
settlement  of  which  the  probate  jurisdiction  of 
the  county  court  is  inadequate;  this  jurisdiction 
being  auxiliary  and  ancillary  to  that  of  the 
probate  court  and  in  some  extraordinary  in- 
stances corrective. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  {  1204;  Doc.  Dig.  <8=»472<4).] 
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14.  COTTRTS  <J=»85— PRESUMPTION— Jurisdic- 
tion  of  Courts. 

An  exercise  of  jurisdiction  by  the  district 
court  is  presumed  rightful,  in  the  absence  of 
showing  to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  g§  140,  141,  145,  146;  Dec.  Dig.  <8=»36.] 

15.  Executors  and  Administrators  «=»333— 
Sale  of  Property  of  Decedent. 

Only  the  probate  court  has  jurisdiction  to 
sell,  for  the  payment  of  debts,  the  property  of 
a  decedent  upon  whose  estate  administration  has 
been  commenced  or  is  pending. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  U  1372-1375;  Dec. 
Dig.  <8=»333.J 

16.  Courts  «=»472(4)— Sale  of  Property  of 
Decedent. 

The  rule  that  the  jurisdiction  of  the  pro- 
bate court  to  sell,  for  the  payment  of  debts, 
the  property  of  an  estate  being  administered,  is 
exclusive,  applies  where  a  sale  of  property  is 
made  necessary  by  a  judgment  of  the  district 
court,  in  the  exercise  of  its  auxiliary  jurisdic- 
tion over  questions  affecting  estates  being  ad- 
ministered. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  §  1204;  Dec.  Dig.  «=»472(4).] 

Original  petition  for  mandamus  by  W.  V. 
Lauraine  against  Chas.  V.  Ashe  and  others. 
Mandamus  refused. 

Cooper  &  Merrill  and  Jno.  G.  Tod,  all  of 
Houston,  for  plaintiff.  Williams  &  Neetbe, 
of  Galveston,  for  defendant  Ashe.  Gill, 
Jones  &  Tyler  and  H.  N.  Atkinson,  all  of 
Houston,  for  defendant  KlttrelL 

PHILLIPS,  C.  J.  This  proceeding  has  for 
its  purpose  the  Issuance  of  a  writ  of  man- 
damus directing  Honorable  Chas.  E.  Ashe, 
Judge  of  the  District  Court  for  the  Eleventh 
Judicial  District  to  vacate  as  to  the  property 
of  Mrs.  Margaret  E.  Allen  a  receivership 
pending  in  that  court  and  order  the  delivery 
of  such  property  Into  the  hands  of  the  re- 
lator as  administrator  of  her  estate. 

The  receivership  is  an  Incident  of  a  suit 
originally  filed  in  the  District  Court  of  Har- 
ris County  in  December  of  the  year  1908  by 
the  First  National  Bank  of  Whitney,  Texas, 
In  the  lifetime  of  Mrs.  Allen  and  against  her 
and  A.  O.  Allen,  her  son.  In  that  suit  the 
plaintiff  asserted  the  ownership  of  a  judg- 
ment against  Mrs.  Allen  and  A.  C.  Allen  in 
an  amount  in  excess  of  $7,000.00,  and  con- 
stituting a  lien  upon  their  real  estate  situ- 
ated in  different  counties  in  the  State.  It 
was  also  there  pleaded  that  Mrs.  Allen  and 
A.  C.  Allen  were  variously  Indebted  to  oth- 
er persons  in  large  amounts,  such  indebted- 
ness being  in  some  instances  secured  by 
mortgage  liens  upon  their  property  and  hav- 
ing in  others  been  reduced  to  judgment  with 
the  judgments  operating  as  liens  upon  their 
real  estate;  that  the  amounts  of  such  indebt- 
edness so  secured  consisted  largely  of  gross- 
ly usurious  interest,  causing  the  property  to 
appear  incumbered  for  a  much  larger 
amount  than  the  actual  indebtedness,  which 


tended  to  depreciate  its  value.  Further,  that 
the  various  creditors  of  the  Aliens  were 
threatening  to  proceed  against  their  proper- 
ty for  the  enforcement  of  their  claims,  through 
foreclosure  sales,  levying  of  execution,  etc, 
which,  If  permitted  would  result  in  its  sacri- 
fice, whereas  its  actual  value  was  more  than 
double  the  amount  of  the  entire  lawful  in- 
debtedness against  it;  further  allegations  be- 
ing made  with  respect  to  the  necessity  for 
the  appointment  of  a  receiver  for  the  pres- 
ervation of  the  property  pending  the  estab- 
lishment of  the  claims  to  which  it  was  law- 
fully subject.  The  prayer  was  for  the  ap- 
pointment of  a  receiver  and  an  order  direct- 
ing the  presentment  by  all  creditors  of  the 
Aliens  of  their  respective  claims  for  adjudi- 
cation by  the  court;  that  the  court  deter- 
mine and  adjudge  the  amounts  really  due 
upon  such  claims,  and  thereafter  under  Its 
direction  so  much  of  the  property  be  sold  as 
should  be  necessary  for  their  payment 

Upon  this  prayer  a  receiver  was  duly  ap- 
pointed. He  qualified,  and  took  into  posses- 
sion certain  real  and  personal  property  be- 
longing to  Mrs.  Allen  and  A.  C  Allen  for  the 
purpose  of  preserving  it  This  suit  with  the 
receivership  yet  in  force,  is  now  pending. 

Some  years  after  all  of  these  proceedings 
Mrs.  Allen  died.  The  relator  was  appointed 
temporary  administrator  of  her  estate  by  the 
County  Court  of  Harris  County  and  duly 
qualified  as  such.  Later,  he  was  appointed 
and  qualified  as  permanent  administrator. 
This  appointment  was  contested,  and  the  con- 
test is  now  pending  in  the  District  Court  on 
appeal,  as  yet  undetermined,  the  County 
Court  having  continued  the  powers  of  the 
relator  as  temporary  administrator  in  the 
meanwhile. 

Before  resorting  to  this  court  the  relator, 
as  temporary  administrator  of  Mrs.  Allen's 
estate,  presented  a  motion  in  the  District 
Court  suit  reciting  the  probate  action  of  the 
County  Court  and  upon  various  grounds  as- 
serting that  as  to  the  property  of  Mrs.  Al- 
len the  receivership  should  be  vacated  and 
the  property  delivered  Into  his  custody. 
This  motion  was  considered  and  overruled, 
the  court  being  of  the  view  that  since  it  had 
acquired  jurisdiction  of  the  property  in  the 
lifetime  of  Mrs.  Allen,  it  was  entitled  to  hold 
the  possession  through  its  receiver.  No  at- 
tempt to  appeal  from  this  order  was  made. 

The  answer  to  the  petition  for  mandamus, 
filed  by  the  receiver  alone,  states  that  in  the 
District  Court  suit  various  interventions 
have  been  filed  by  creditors  of  Mrs.  Allen 
and  A.  C.  Allen,  seeking  the  establishment 
of  debts  and  mortgage  liens  against  the 
property  held  by  the  receiver.  It  also  ap- 
pears that  prior  to  the  death  of  Mrs.  Allen 
various  controversies  were  pending  in  rela- 
tion to  different  claims  involved  in  the  snlt 

[1-3]  We  are  of  the  opinion  that  the  writ 
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should  be  refused.  As  to  claims  In  suit  at 
the  time  of  the  death  of  a  defendant,  the 
action  does  not  abate  upon  his  death.  If  ad- 
ministration be  regularly  had  upon  his  es- 
tate, his  administrator  may  be  made  a  party 
and  the  suit  be  prosecuted  to  Judgment,  the 
proper  practice  in  such  cases  being  to  certi- 
fy the  judgment  to  the  probate  court  to  be 
paid  In  the  course  of  the  administration.  Ar- 
ticle 1888,  Revised  Statutes;  Boone  v.  Rob- 
erts, 1  Tex.  149;  Low  v.  Feltori,  84  Tex.  378, 
19  S.  W.  893.  Where  such  a  suit  involves 
Hens  upon  property  given  to  secure  the  In- 
debtedness sued  on,  this  is  likewise  the  rule. 
The  death  of  the  defendant  pending  the  suit 
does  not  abate  it  and  require,  in  the  event 
of  administration,  a  new  proceeding  upon  the 
claim  in  the  probate  court.  The  adminis- 
trator may  be  made  a  party  and  the  cause 
proceed  to  Judgment  establishing  the  debt, 
and  the  lien  as  an  incident  of  it,  the  judg- 
ment to  be  certified  to  the  probate  court  and 
there  executed  through  a  sale  of  the  prop- 
erty. 

[4-1]  It  Is  furthermore  essentially  true 
that  when  a  court  of  equity  in  a  cause  of 
which  it  has  jurisdiction  takes  possession  of 
property  through  a  receiver,  the  property  is 
withdrawn  from  the  jurisdiction  of  all  other 
courts ;  and  so  long  as  its  jurisdiction  of  the. 
cause  subsists,  the  court  has  the  power, 
whether  rightfully  or  wrongfully  exercised,  to 
continue  the  receivership.  The  power  of  the 
court  to  appoint  the  receiver  proceeds  from 
its  jurisdiction  of  the  cause  and  is  an  element 
of  it  Jurisdiction  of  the  property  lawfully 
acquired  may  be  maintained  and  exerted  as  a 
means  of  aiding  and  completing  the  exercise 
of  its  jurisdiction  over  the  cause  and  giving 
effect  to  its  judgment  upon  the  rights  involv- 
ed. While  the  Jurisdiction  of  the  cause  con- 
tinues, therefore,  the  power  of  the  court  in 
respect  to  the  receivership  alike  continues. 
Whether  the  receivership  should  be  continued 
Is  to  be  governed  by  the  necessities  of  the 
case  as  related  to  the  rights  of  the  parties. 
But  so  long  as  the  court  maintains  its  juris- 
diction of  the  cause,  that  is  a  question  of  ju- 
dicial discretion;  it  is  not  one  of  judicial 
power.  The  exercise  of  judicial  discretion  is, 
of  course,  not  subject  to  control  by  manda- 
mus. 

It  is  apparent  from  the  answer  to  the  peti- 
tion for  mandamns  that  action  upon  some  of 
the  claims  was  pending  in  the  District  Court 
at  the  time  of  the  death  of  Mrs.  .Allen.  As  to 
none  of  them  Is  the  contrary  made  to  appear 
from  the  petition.  So  far  as  the  petition  re- 
veals, these  Interventions,  as  well  as  the 
plaintiffs  claim,  are  still  pending.  The  death 
of  Mrs.  Allen  did  not  abate  the  suit  as  to 
any  of  the  claims  asserted  against  her  upon 
which  action  was  then  pending.  Nor  would 
a  permanent  administration  upon  her  estate, 
if  finally  perfected,  have  that  effect.  As  to 
such  claims,  if  the  administration  be  perfect- 
ed, her  administrator  may  be  made  a  party 
and  the  cause  proceed  to  judgment  establish- 


ing the  claims  and  the  Hens  incident  to  them, 
if  entitled  to  be  established.  It  is  not  made 
to  appear  from  the  petition,  therefore,  that 
the  District  Court  has  lost  its  jurisdiction  of 
the  cause  as  it  related  to  the  liability  of  Mrs. 
Allen  upon  any  of  the  various  claims  In- 
volved. 

[1-11]  The  receivership  was  perfected  and 
the  District  Court's  Jurisdiction  of  the  prop- 
erty acquired  during  the  lifetime  of  Mrs. 
Allen.  Whether  the  order  appointing  the  re- 
ceiver was  providently  made  will  not  be  In- 
quired into  here.  The  court  had  jurisdiction 
of  the  cause  and.  the  power,  Inherent  in  a 
court  of  chancery,  to  appoint  the  receiver. 
An  error  In  the  exercise  of  the  power  would 
not  invalidate  the  order.  It  does  not  appear, 
as  already  stated,  that  the  court's  jurisdic- 
tion of  the  cause  as  related  to  the  liability 
of  Mrs.  Allen  upon  the  several  claims  is  at  an 
end.  So  far  as  the  status  of  the  different 
claims  asserted  against  her  is  revealed  by 
the  petition,  the  court  still  has  the  authority 
to  establish  them  as  valid  claims  against 
her  estate.  With  this  Jurisdiction  yet  sub- 
sisting, its  authority  to  hold  possession  of 
the  property  involved,  acquired  in  the  life- 
time of  Mrs.  Allen  as  an  Incident  of  that  Ju- 
risdiction, still  continues  as  a  part  of  its  pow- 
er to  hear  and  finally  determine  the  cause. 
Nothing  else  could  be  the  rule  as  to  jurisdic- 
tion which  has  been  lawfully  acquired.  Ju- 
risdiction thus  invested  may  be  fully  exerted' 
in  relation  to  all  the  subjects,  of  it,  and  dur- 
ing its  exercise  cannot  be  invaded  or  inter- 
fered with  by  other  courts. 

[It]  Further,  the  statute  provides  that  the 
administrator  of  an  estate  of  a  decedent  shall 
have  the  right  to  the  possession  of  the  estate 
"as  it  existed  at  the  death  of  the  Intestate." 
Article  3235.  This  does  not  authorize  an  ad- 
ministrator to  assume  possession  of  property 
not  In  the  possession  of  the  decedent  at  the 
time  of  his  death  and  to  the  possession  of 
which  he  was  not  then  entitled.  This  has 
been  distinctly  held,  with  the  ruling  approv- 
ed by  this  court,  in  respect  to  property  pledg- 
ed by  a  decedent  in  his  lifetime  and  law- 
fully In  the  hands  of  the  pledgee  at  the  time 
of  the  decedent's  death.  Fulton,  Adm'r,  v. 
Bank,  26  Tex.  Civ.  App.  115,  62  S.  W.  84. 
For  the  same  reason  an  administrator  Is  not 
entitled  to  the  possession  of  property  law- 
fully held  by  the  District  Court  through  its 
receiver  at  the  time  of  the  decedent's  death, 
and  in  respect  to  which  its  jurisdiction  is  not 
exhausted. 

[13]  In  another  respect  it  is  not  made  to 
clearly  appear, — as  It  must  be  before  this 
court  Is  authorized  to  issue  a  mandamus 
against  the  District  Judge, — that  the  juris- 
diction of  the  District  Court  over  the  pend- 
ing suit  In  respect  to  the  claims  asserted 
against  Mrs.  Allen,  Is  at  an  end.  Jurisdiction 
for  the  transaction  of  "all  business  apper- 
taining to  deceased  persons,  *  *  *  includ- 
ing the  settlement,  partition  and  distribution 
of  estates  of  deceased  persons,"  is  by  the 
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Constitution  conferred  upon  the  County 
Court  In  broad  and  general  terms.  Bat  the 
equity  Jurisdiction  of  the  District  Court  is 
conferred  by  the  same  instrument  in  terms 
equally  broad.  While  it  is  customary  to 
speak  of  the  Jurisdiction  of  toe  County  Court 
over  matters  relating  to  estates  of  deceased 
persons  under  administration  as  "exclusive," 
and  the  entire  current  of  our  judicial  deci- 
sions Is  to  carefully  protect  the  Jurisdiction 
of  that  court  over  such  matters,  as  it  ought 
to  be,  yet  it  is  plainly  recognized  that  ques- 
tions may  arise  affecting  estates  in  regular 
course  of  administration,  requiring,  for  illus- 
tration, the  adjustment  of  equities,  for  the 
settlement  of  which  the  probate  jurisdiction 
of  the  County  Court  is  Inadequate,  and  in 
such  cases,  notwithstanding  the  administra- 
tion, resort  may  be  had  to  the  equity  powers 
of  the  District  Court  for  the  determination 
of  those  questions,  the  judgment  to  be  per- 
formed through  the  Probate  Court.  This  is  a 
jurisdiction  auxiliary  and  ancillary  to  that 
of  the  Probate  Court  In  some  extraordinary 
Instances  It  may  be  corrective.  It  is  to  be  ex* 
excised  only  in  special  cases,  but  it  neverthe- 
less exists.  Cannon  v.  McDaniel,  46  Tex.  303; 
George  v.  Ryon,  Administrator,  94  Tex.  317, 
60  8.  W.  427;  Western,  etc..  Mortgage  Com- 
pany y.  Jackman,  Admr.,  77  Tex.,  at  page 
628,  14  S.  W.  305;  G  roes  beck  y.  G  roes  beck, 
78  Tex.  669,  14  &  W.  792;  Pomeroy's  Bq. 
Jur.  Vol.  3,  |  1154,  pp.  2283-2294. 

[14]  The  petition  of  the  relator  does  not 
disclose  the  nature  or  the  status  of  the  con- 
troversy in  respect  to  any  of  the  claims  in- 
volved in  the  District  Court  suit  For  aught 
we  are  advised  issues  may  nave  arisen  and 
may  now  be  pending  in  connection  with  these 
claims  for  the  determination  of  which  the 
powers  of  the  Probate  Court  are  Inadequate 
and  its  methods  Imperfect,  and  as  to  which, 
accordingly,  the  jurisdiction  of  the  District 
Court  is  clear  and  undoubted.  Upon  such  a 
showing,  affording  us  no  means  for  determin- 
ing whether  or  not  the  District  Court  is  In 
this  respect  exercising  a  lawful  authority, 
we  would  not  be  justified  in  disturbing  its 
Jurisdiction  by  ousting  its  possession  of  prop- 
erty which  we  must  assume  was  rightfully 
held  by  It  at  the  time  of  Mrs.  Allen's  death 
and  to  which  its  equity  powers  may  still  ex- 
tend. 

[If,  16]  To  make  our  ruling  plain,  it  is  to 
be  understood  that  only  the  Probate  Court 
has  jurisdiction  to  sell  for  the  payment  of 
debts  the  property  of  a  decedent  upon  whose 
estate  administration  has  been  commenced 
or  Is  pending.  Rogers  v.  Kennard,  54  Tex. 
30;  Smlthwlck  v.  Kelly,  79  Tex.  564,  15  S. 
W.  486 ;  Atchison  v.  Smith,  25  Tex.  228.  Our 
holding  is  made  with  clear  reference  to  the 
want  of  such  power  In  the  District  Court 
As  applied  to  the  character  of  case  last  dis- 
cussed,— where,  notwithstanding  a  pending 
administration,  the  jurisdiction  of  the  Dis- 
trict Court  may  be  availed  of  for  the  settle- 


ment of  questions  affecting  the  estate  which 
the  powers  of  the  Probate  Court  are  inade- 
quate to  determine,  this  is  also  the  rule.  The 
judgment  in  such  a  case  is  to  be  performed 
through  the  Probate  Court,  and  if  a  sale  of 
property  is  necessary  to  its  performance  it 
must  be  made  by  that  court  Cannon  v.  Mc- 
Daniel, supra.  An  attempted  exercise  of  this 
power  by  the  District  Court  Is  not  here  In- 
volved; nor,  with  administration  upon  the 
estate  of  Mrs. -Allen  commenced,  is  it  to  be  as- 
sumed that  its  exercise  will  be  attempted. 
The  present  case  concerns  alone  a  jurisdic- 
tion which  Is  entirely  distinct  from  such 
power,  and  which,  from  aught  that  here  ap- 
pears, may  be  properly  exercised  by  the  Dis- 
trict Court 

Our  holding  is  that  the  District  Court  has 
the  power  to  maintain  in  the  suit  there  pend- 
ing its  possession  of  the  property  through  the 
receiver  until  its  jurisdiction  over  the  cause 
is  at  an  end;  and  as  it  Is  not  made  to  ap- 
pear here  that  that  jurisdiction  is  exhausted, 
this  court  will  not  issue  a  mandamus  to  oust 
its  possession  of  the  property. 

It  is  not  necessary  to  consider  the  question 
of  whether  an  appeal  lay  from  the  District 
Court's  order  overruling  the  relator's  motion 
to  vacate  the  receivership,  supplying  that  as 
his  proper  remedy  rather  than  a  mandamus 
proceeding. 

The  mandamus  is  refused. 


PEASE  et  at  v.  HANDLE  et  al.  (No.  5758.) 
(Court  of  Civil  Appeals  of  Texas.   San  Antonio. 
Jan.  10,  1917.) 

1.  HOKESTEAD  $=~>108 — EXEMPTION — OTHEB 

Security. 

Where  a  debt  against  the  homestead  was  se- 
cured by  a  lien  thereon,  and  also  by  an  assign- 
ment by  the  debtor  of  a  judgment  in  his  favor 
against  a  third  person,  the  incumbrancer  not 
only  had  the  right  to  apply  the  judgment  to  the 
payment  of  hia  debt,  but  was  required  by  law  to 
do  so  at  the  debtor's  request  before  he  could 
have  sale  of  the  homestead  by  virtue  of  the 
vendor's  lien,  and  his  right  to  the  judgment  was 
superior  to  a  right  of  set-off  in  favor  of  the 
judgment  debtors  accruing  subsequent  to  the  as- 
signment. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  {  167 ;  Dec.  Dig.  «=>108.] 

2.  Judgment    <s=>439  —  Set-Off  Against 
Judgment— Rights  of  Pasties. 

Where  a  judgment  is  rendered  for  one  per- 
son against  another,  who  in  turn  has  judgment 
over  against  others,  and  the  judgment  creditor 
assigns  his  judgment  to  secure  a  debt  if  the 
ultimate  judgment  debtors  desire  to  protect 
themselves  against  the  principal  judgment  cred- 
itor, against  whom  they  nave  claims,  they  should 
pay  the  amount  of  the  judgment  into  court  and 
pray  for  adjudication  of  rights  of  all  parties. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  §5  830-835;  Dec.  Dig.  «=»439.] 

Appeal  from  District  Court  Nueces  Coun- 
ty; W.  R.  Hopkins,  Judge. 

Action  by  Clark  Pease  and  others  against 
J.  J.  Randle  and  others.  Decree  for  defend- 
ants, and  complainants  appeal.  Affirmed. 


>For  other  cases  see  same  tonic  and  KBY-NUMBBR  in  all  Kay-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Tex.)  PEASE  v. 

MOURSUND,  J.  Clark  Pease,  S.  Gugen- 
belm,  and  H.  Conn  ou  December  14,  1915, 
sued  J.  J.  Handle  and  C.  U.  Yancey,  alleging 
that  on  February  21,  1914,  In  cause  No.  4308, 
styled  J.  J.  Handle  v.  Adams  &  Garrett  et 
al..  In  the  district  court  of  Nueces  county, 
said  Handle  recovered  a  Judgment  against 
"William  Adams  for  $4,99S.G6,  and  Interest 
from  date  at  the  rate  of  6  per  cent  per  an- 
num, and  in  said  suit  said  Adams  recovered 
over  and  against  plaintiffs  herein  a  judg- 
ment for  said  amount  so  recovered  against 
him;  that  said  judgment  is  unpaid  and  is 
owned  by  said  Handle;  that  plaintiffs  and 
said  Adams  are  solvent  and  have  property 
within  the  state  subject  to  execution  suffi- 
cient to  satisfy  said  judgment ;  that,  if  Ad- 
ams is  forced  to  pay  said  judgment  or  It  is 
collected  by  execution  against  him,  he  will 
be  entitled  to  execution  against  plaintiffs  and 
to  have  their  property  sold;  that  Handle  is 
the  owner  of  or  has  a  beneficial  interest  in 
said  judgment,  subject  only  to  an  alleged 
conditional  assignment  to  defendant  Yancey, 
purporting  to  have  been  executed  on  June  4, 
1914,  upon  the  condition  that  if  Randle  shall 
pay  $5,000,  purporting  to  be  evidenced  by 
five  vendor's  lien  notes  dated  December  23, 
1911,  due  respectively  three,  four,  five,  six, 
and  seven  years  after  date,  with  interest  at 
8  per  cent  per  annum,  said  assignment  to  fee 
null  and  void,  reserving,  however,  25  per 
cent  of  said  judgment  in  said  assignment 

Plaintiffs  further  alleged  the  lien  on  the 
real  estate  amply  secures  the  payment  of 
said  five  notes,  and  that  the  assignment  was 
made  as  a  sham  and  subterfuge  to  place  said 
judgment  beyond  the  reach  of  creditors  of 
Randle,  and  for  the  purpose  of  avoiding  the 
payment  of  the  debts  and  claims  of  plaintiffs 
against  Randle;  that  Randle  is  insolvent; 
that  plaintiffs  have  reason  to  believe  and 
do  believe,  and  therefore  charge,  that  defend- 
ants are  about  to  transfer  and  dispose  of 
said  judgment;  that  plaintiffs  are  the  legal 
and  equitable  owners  of  a  judgment  for 
$809.70,  bearing  interest  at  the  rate  of  10 
per  cent  from  August  19,  1913,  rendered  in 
county  court  of  Calhoun  county  in  favor  of 
First  National  Bank  of  Port  Lavaca  against 
■aid  Randle,  and  are  the  owners  of  a  promis- 
sory note  for  $891.35  signed  J.  J.  Randle  and 
Mamie  H.  Randle,  dated  August  24,  1914, 
payable  six  months  after  date  to  McMurray 
Lumber  Company,  and  two  notes,  one  for 
$250,  dated  April  5,  1912,  and  the  other  for 
$219.35,  dated  March  8,  1912,  each  due  on 
demand,  payable  to  the  order  of  First  Na- 
tional Bank  of  Port  Lavaca;  that  the  in- 
debtedness above  described  had  been  ac- 
quired by  plaintiffs  subsequent  to  the  date 
of  said  judgment  in  favor  of  Randle;  that 
Randle  has  failed  and  refused  to  pay  said 
Indebtedness;  that  plaintiffs  are  entitled  to 
have  the  same  set  off  against  said  judgment 
in  favor  of  Randle;  and  that  unless  the 
court  adjudges  that  this  be  done  plaintiffs 
will  lose  their  debt  against  Randle. 
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Plaintiffs  further  alleged  that  in  cause  No. 
4902,  styled  City  National  Bank  v.  J.  J. 
Handle  and  G.  B.  Scott,  a  writ  of  garnish* 
ment  was  issued  on  November  7,  1914,  and 
served  upon  plaintiffs  and  William  Adams, 
alleging  a  judgment  against  Randle  on  which 
there  was  due  $1,386.70,  and  commanding 
plaintiffs  and  said  Adams  to  answer  wkat 
they  owe  said  Randle,  and  they  are  thereby 
restrained  from  paying  the  said  judgment 
directly  or  indirectly,  and  unless  execution 
is  restrained  plaintiffs  will  be  subjected  to 
the  payment  of  the  amount  garnlsheed  In 
addition  to  the  judgment  rendered  against 
them;  that  plaintiffs  will  suffer  Irreparable 
loss,  or  which  they  have  no  adequate  remedy 
at  law,  unless  an  injunction  is  granted. 
Plaintiffs  prayed  for  judgment  for  the  amount 
of  their  notes,  and  that  such  amount  and 
the  judgment  they  hold  against  Randle  be 
offset  against  Handle's  judgment,  and  that 
pending  a  final  hearing  defendants  be  re- 
strained from  collecting  or  attempting  to 
collect  said  judgment  or  causing  execution 
to  issue  thereon  and  from  transferring  or 
disposing  of  the  same. 

The  district  judge  in  vacation  granted  the 
injunction  as  prayed  for,  except  in  so  far 
as  it  may  pertain  to  the  25  per  cent,  attor- 
ney's fees  theretofore  assigned  by  Randle  to 
attorneys  of  record  in  cause  No.  4308  in  dis- 
trict court  of  Nueces  county. 

The  defendants  filed  answers  and  motions 
to  dissolve  the  temporary  injunction.  The 
motions  to  dissolve  were  granted  in  vaca- 
tion, and  the  court  in  the  order  fully  stated 
the  facts  as  disclosed  by  the  answers  and 
the  evidence  in  the  following  portion  of  the 
decree: 

"It  appearing  to  the  court  that  on  the  29th 
day  of  December,  A.  D.  1915,  defendant  J.  J. 
Randle  filed  herein  his  answer  under  oath  deny- 
ing all  the  material  allegations  of  plaintiffs'  hill 
for  the  writ  of  injunction  filed  herein  on  the 
14th  dov  of  December,  1915,  and  that  thereafter, 
on  the  29th  day  of  December,  A.  D.  1915.  said 
J.  J.  Handle  filed  his  said  motion  to  dissolve 
said  injunction  now  heard  by  the  court,  that  on 
January  4,  A.  D.  1016.  defendant  C.  TJ.  Yancey 
filed  herein  his  answer,  under  oath,  denying  all 
the  material  allegations  of  plaintiffs'  petition 
for  the  writ  of  injunction,  and  that  thereafter 
on,  to  wit  January  4,  A.  D.  1916,  said  defend- 
ant C.  TJ.  Yancey  filed  his  said  motion  to  dis- 
solve said  injunction,  now  heard  by  the  court 
and  it  appearing  from  said  answers,  motions, 
and  the  evidence  adduced  before  the  court  by 
defendants  in  support  of  said  motions  that  on 
the  4th  day  of  June,  A.  D.  1914,  defendant  J.  J. 
Randle  made,  executed,  and  delivered  to  de- 
fendant C.  TJ.  Yancey  an  assignment  in  writing 
of  the  interest  of  said  J.  J.  Randle  in  said  judg- 
ment in  said  cause  No.  4308,  J.  J.  Randle  v. 
Adams  &  Garrett  et  al.,  district  court,  Nueces 
county,  Tex.,  less  25  per  cent,  attorney's  fees, 
which  said  assignment  was  filed  with  the  clerk 
of  the  district  court  of  Nueces  county,  Tex.,  in 
said  cause,  on  June  6,  1914,  and  noted  on  the 
docket  of  this  court,  and  it  further  appearing 
that  on  the  14th  day  of  January,  A  D.  1916, 
there  was  filed  in  this  cause  an  agreement  in 
writing  between  the  plaintiffs,  Clark  Pease,  S. 
Gugenheim,  and  H.  Conn,  by  their  attorney  of 
record,  and  John  A.  Pope,  H.  R.  Sutherland, 
and  James  M.  Taylor,  under  and  by  the  terms  of 
which  it  was  admitted  that  John  A  Pope,  H.  R. 
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Sutherland,  and  James  M.  Taylor  had  a  written 
contract  with  J.  J.  Randle  conveying  unto  them 
a  one-third  interest  in  any  amount  that  might  be 
recovered  by  the  plaintiff  in  cause  No.  4308,  J. 
J.  Randle  v.  Adams  &  Garrett  et  al.,  aforesaid, 
and  that  the  writ  of  injunction  heretofore  issued 
in  this  cause  should  be  modified  so  as  to  exclude 
from  the  restraint  of  said  injunction  the  said 
interest  of  the  said  John  A.  Pope,  H.  R  Suther- 
land and  James  M.  Taylor,  and  that  by  an  order 
of  the  court  made  and  entered  in  said  cause  on 
the  14th  day  of  January,  A.  D.  1916,  said  in- 
junction was  so  modified  in  accordance  with 
said  agreement,  and  it  further  appearing  that 
by  an  instrument  in  writing  filed  in  this  cause 
on  the  6th  day  of  January,  A.  D.  1916,  it  was 
agreed  by  and  between  C.  U.  Yancey,  one  of 
the  defendants  herein,  J.  J.  Randle,  one  of  the 
defendants  herein,  and  Pope  &  Sutherland,  as 
attorneys  for  the  aforesaid  owners  of  said  one- 
third  interest  in  said  judgment,  and  Mrs.  G.  R. 
Scott  and  Lucile  S.  Pope,  joined  by  her  husband, 
W.  E.  Pope,  that  defendant  O.  U.  Yancey  has 
a  valid  assignment  of  said  judgment  in  its  en- 
tirety, amounting  to  $4,998.66,  with  interest 
at  6  per  cent.,  less  a  one-third  interest  therein, 
which  had  been  so  previously  assigned  to  said 
Pope  &  Sutherland,  a  firm  composed  of  J.  A. 
Pope  and  H.  R.  Sutherland,  and  that  said  C.  U. 
Yancey  is  entitled  to  have  paid  to  him  all  the 
balance  of  said  money  accruing  from  said  judg- 
ment, according  to  said  assignment,  and  that 
said  Mrs.  G.  R.  Scott  and  Lucile  S.  Pope,  as 
representatives  of  the  estate  of  G.  R.  Scott, 
deceased,  have  fixed  a  valid  garnishment  lien 
upon  the  remainder  of  said  funds,  if  any,  after 
the  payment  of  the  interest  of  the  said  C.  U. 
Yancey,  as  fully  appears  from  the  copies  of  said 
agreement  filed  respectively  in  cause  No.  4308, 
J.  J.  Randle  v.  Adams  &  Garrett  et  al.,  and  in 
cause  No.  5661,  Clark  Pease  et  al.  v.  J.  J. 
Randle  et  al.,  and  that  said  assignment  of  said 
judgment  so  made  by  said  Handle  to  said  Yancey 
was  made  in  good  faith  and  for  a  valuable  con- 
sideration, and  that  same  was  executed  and  filed, 
as  prescribed  by  law,  before  the  acquisition  of 
the  claims  and  indebtedness  by  plaintiffs  describ- 
ed in  their  petition  herein  and  which  they  there- 
in seek  to  set  off  against  said  judgment,  and  that 
Mrs.  G.  R.  Scott  and  Lucile  S.  Pope,  as  repre- 
sentatives of  the  estate  of  G.  R.  Scott,  deceased, 
sued  out,  and  caused  to  be  served,  writs  of  gar- 
nishment against  the  defendants  in  said  cause 
No.  4308,  J.  J.  Randle  v.  Adams  &  Garrett  et 
al,  before  the  acquisition  of  said  claims  by  plain- 
tins,  and  that  said  assignment  to  said  Yancey 
was  made  and  the  lien  of  said  garnishment  ob- 
tained long  before  the  filing  of  the  petition  here- 
in, and  that  the  aggregate  of  the  claims  of  said 
Yancey,  John  A.  Pope,  H.  R.  Sutherland,  and 
James  M.  Taylor,  and  Mrs.  G.  R.  Scott  and 
Lucile  S.  Pope,  is  in  excess  of  the  total  amount 
of  said  judgment,  and  that  each  and  all  of  said 
claims  are  valid  claims  and  liens,  and  it  further 
appearing  to  the  court  that  said  assignment  so 
made  by  said  Randle  to  said  Yancey  was  made 
upon  the  express  condition  that,  if  said  J.  J. 
Randle  and  wife,  M.  H.  Randle,  should  pay  to 
said  Yancey  five  certain  Vendor's  Lien  notes  for 
the  sum  of  $1,000  each,  bearing  8  per  cent  in- 
terest, all  dated  December  23,  1911,  and  due 
three,  four,  five,  six,  and  seven  years  from  said 
date,  and  secured  by  the  vendor  s  lien  on  three 
and  a  fraction  lots  in  the  town  of  Port  Lavaca, 
in  Calhoun  county,  Tex.,  known  as  the  Hotel 
La  Vaca  property,  as  fully  shown  by  the  deed 
of  record  in  Book  Y,  pages  328  and  329,  Deed 
Records  of  Calhoun  County,  Tex.,  then  said 
assignment  should  become  null  and  void,  other- 
wise to  remain  in  full  force  and  effect,  that  said 
property  was  at  the  time  of  the  execution  of 
said  assignment,  continuously  since  has  been, 
and  is  now  the  homestead  of  said  J.  J.  Randle 
and  wife,  and  has  been  continuously,  and  is 
now,  used  and  occupied  by  them  as  such,  and 


that  none  of  said  notes  have  been  paid,  and 
certain  of  said  notes  are  due  according  to  the 
face  thereof,  and  all,  by  reason  of  failure  to  pay 
the  notes  maturing  at  maturity,  according  to 
the  terms  thereof,  have  been  declared  due,  it 
is  the  opinion  of  the  court  that  said  motions 
to  dissolve  said  temporary  injunction  should 
be  granted." 

Neither  party  has  filed  a  brief,  although 
the  case  has  been  on  file  in  this  court  since 
May  18,  1916.  Certain  contentions  were 
made  by  plaintiffs  by  way  of  exceptions  to 
the  motions  to  dissolve.  We  hare  considered 
these  contentions,  and  find  no  merit  therein. 

[1]  The  debt  against  the  homestead  being 
secured  by  lien  thereon,  and  also  by  the  as- 
signment of  the  judgment  made  prior  to 
the  acquisition  by  plaintiffs  of  any  claims 
asserted  by  them,  Yancey  not  only  had  the 
right  to  apply  same  to  the  payment  of  his 
debt,  but  was  required  by  law  to  do  so  at 
the  request  of  Randle  or  his  wife  before 
he  could  have  any  sale  of  the  homestead 
by  virtue  of  the  vendor's  lien  thereon.  Inter- 
state Bldg.  Ass'n  v.  Tabor,  21  Tex.  Civ.  App. 
112,  51  S.  W.  300.  The  assignment  of  the 
judgment  by  Randle  to  Yancey  and  accept- 
ance thereof  by  Yancey  gave  Randle  and  his 
wife  the  right  to  have  the  proceeds  of  the 
judgment  applied  to  the  payment  of  their 
debt  on  their  homestead,  and  their  rights  In 
the  matter  could  not  be  affected  by  the  acqui- 
sition of  claims  thereafter  by  plaintiffs  here- 
in. 

[i]  If  plaintiffs  desired  to  protect  them- 
selves in  any  rights  they  might  have  and  to 
have  the  rights  of  the  various  parties  deter- 
mined in  the  judgment  in  favor  of  Randle, 
they  should  have  paid  the  sum  due  on  such 
judgment  into  court  and  prayed  that  the 
interests  of  all  parties  be  adjudicated. 

It  is  apparent,  however,  according  to  the 
findings  of  the  court,  that  rights  prior  to 
those  asserted  by  plaintiffs  will  require  the 
application  of  all  the  funds  which  will  be  de- 
rived from  the  judgment  in  favor  of  Randle 
to  the  payment  of  claims  other  than  those  of 
plaintiffs. 

The  judgment  is  affirmed. 


CORY  et  aL  v.  RICHARDSON.    (No.  6763.) 

(Court  of  Civil  Appeals  of  Texas.    San  An- 
tonio.   Jan.  8,  1917.  Rehearing 
Denied  Jan.  31,  1917.) 

L  Coubts  <S=»G0(7)— Terms— Extension. 

Under  Rev.  St.  1911,  art.  1726,  providing 
that,  whenever  any  district  court  shall  be  in  the 
midst  of  the  trial  of  any  cause  when  the  time 
for  expiration  of  the  term,  as  fixed  by  law,  shall 
arrive,  the  judge  may  extend  the  term  of  court 
until  conclusion  of  such  pending  trial,  the  judge 
has  absolute  power  to  extend  the  term,  even 
though  the  extension  might  have  the  effect  of 
destroying  the  succeeding  term,  and  where  the 
December  term  was  extended,  and  the  February 
term  convened  during  such  extension,  the  judg- 
ment in  the  cause  rendered  on  the  extended  term 
was  valid. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §1.240-242;  Dec.  Dig.  <S=»66(7).] 
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2.  Coukts  €=>66(7)— Term— Extension. 

The  statute  permitting  extension  of  terms  of 
court  should  be  used  only  in  cases  of  necessity, 
and  not  for  the  convenience  of  the  trial  judge, 
or  for  purposes  of  advisement  on  the  case. 

[Ed.  Note.— For  other  cases,  Bee  Courts,  Cent. 
Dig.  ft  240-242;  Dec  Dig.  «8=>66(7).] 

Appeal  from  District  Court,  Bexar  County; 
R.  B.  Minor,  Judge. 

Action  by  Nelson  Cory  and  others  against 
E.  K.  Richardson.  Judgment  for  defendant, 
and  plaintiffs  appeal.  Affirmed. 

O.  M.  Fitzhugh  and  McCollum  Burnett, 
both  of  San  Antonio,  for  appellants.  Graham 
Dowdell  and  Lewright  &  Douglas,  all  of  San 
Antonio,  for  appellee. 

FLY,  0.  J.  This  suit  was  instituted  by 
appellants  against  appellee  to  recover  dam- 
ages for  breach  of  a  contract  in  which  appel- 
lants agreed  to  place  certain  land  in  a  state 
of  cultivation,  and  which  they  were  pi-event- 
ed from  doing  by  a  breach  of  the  contract  on 
the  part  of  appellee.  The  cause  was  submit- 
ted to  a  jury  on  special  issues1,  and  upon  the 
answers  thereto  judgment  was  rendered  in 
favor  of  appellee. 

The  trial  of  the  cause  was  begun  on  Janu- 
ary 31,  1916,  during  a  term  of  the  district 
court  of  the  Fifty-Seventh  district  of  Texas, 
which  term  expired  by  law  on  February  6, 
1916.  That  court  is  held  only  in  Bexar  coun- 
ty, and  the  February  term  thereof  began  on 
February  7,  1916.  When  the  end  of  the  De- 
cember term  was  reached,  the  trial  of  this 
cause  was  in  progress,  and  an  order  was 
entered  by  the  trial  judge  extending  the  term 
until  the  trial  of  the  cause  was  concluded. 
That  order  necessarily  caused  the  extension 
of  the  December  term  to  run  into  the  Febru- 
ary term  of  the  court.  The  trial  was  con- 
cluded on  February  18,  1916. 

The  sole  error  assigned  Is  the  action  of  the 
district  court  in  extending  the  December 
term  so  as  to  run  into  and  conflict  with  the 
February  term  of  the  court  The  contention 
is  that  such  action  was  void,  and  therefore 
that  the  judgment  rendered  in  this  case  is 
null  and  void. 

[1  ]  The  extension  of  the  term  by  the  trial 
judge  is  based  on  Rev.  Stats,  art.  1726,  which 
provides: 

"Whenever  any  district  court  shall  be  in  the 
midst  of  the  trial  of  any  cause  when  the  time 
for  the  expiration  of  the  term  of  said  court,  as 
fixed  by  law,  shall  arrive,  the  judge  presiding 
shall  have  the  power  and  may,  if  he  deems  it  ex- 
pedient, extend  the  term  of  said  court  until  the 
conclusion  of  such  pending  trial.  In  such  case, 
the  extension  of  such  term  shall  be  shown  in 
the  minutes  of  the  court  before  they  are  sign- 
ed. In  case  of  the  extension  of  the  term  of 
court,  as  herein  provided,  no  term  of  court  shall 
fail  because  thereof  in  any  other  county,  but 
the  term  of  court  therein  may  be  opened  and 
held  as  now  provided  by  law,  when  the  district 
judge  fails  to  appear  at  the  opening  of  a  term 
of  court" 

The  court  in  this  Instance  strictly  com- 
plied with  the  terms  of  that  statute,  and  the 


order  of  extension  was  valid  and  legal,  and 
the  trial  of  the  cause  correct  and  regular, 
unless  the  fact  that  one  term  of  the  court 
followed  immediately  after  another  rendered 
it  Illegal  to  extend  the  time  of  the  Decem- 
ber term  of  the  court.  No  reason  has  been 
given  why  such  order  would  be  invalid,  nor 
has  any  been  discovered  by  this  court  The 
statute  is  broad  enough  in  its  terms  to  au- 
thorize such  extension,  and  there  is  no  hint 
at  a  prohibition  of  such  an  order  where  the 
extension  of  a  term  will  overlap  another 
term.  On  the  other  hand,  the  statute  clearly 
contemplates'  that  such  overlapping  may  oc- 
cur, and  provides  a  remedy  for  it  where  the 
overlapped  term  is  to  be  held  in  a  different 
county  from  the  extended  term.  It  is  prob- 
able that  no  remedy  for  such  conflict  is  made 
where  both  terms  are  held  in  the  same  coun- 
ty, because  It  was  thought  that  the  judge 
himself  could  and  would  provide  for  such 
emergency.  The  trial  judge  being  given  the 
absolute  power  to  extend  the  term,  the  ex- 
tension would  be  valid  even  though  it  had  the 
effect  of  destroying  the  succeeding  term. 
That  order  being  legal  and  valid,  the  subse- 
quent convening  of  the  February  term  of 
court  on  the  day  fixed  by  law  for  its  opening 
could  not  affect  the  validity  of  the  order  of 
extension.  Wliat  effect  the  order  of  exten- 
sion might  have  on  the  succeeding  term  is 
not  a  question  in  this  case.  If  the  order  of 
extension  and  the  convening  of  the  new  term, 
while  the  trial  was  in  progress  in  the  ex- 
tended term,  should  conflict  with  each  other, 
we  should  deem  It  more  reasonable  to  sus- 
tain the  order  of  extension  rather  than  the 
convening  of  the  new  term. 

[2]  The  statute  permitting  extensions  of 
the  term  was  enacted  to  meet  the  necessities 
arising  from  an  unfinished  trial  at  the  end 
of  the  term,  and  should  be  used  only  in  cases' 
of  sheer  necessity,  and  not  for  the  con- 
venience of  the  trial  judge  or  for  the  purposes 
of  advisement  on  the  points  of  a  case  that 
has  been  tried.  The  statute  is  plain  and 
gives  authority  for  an  extension  only  "when- 
ever any  district  court  shall  be  in  the  midst 
of  the  trial  of  any  cause  when  the  time  for 
the  expiration  of  the  term  of  said  court,  as 
fixed  by  law,  shall  arrive."  In  this,  case  the 
court  was  "in  the  midst  of  the  triai"  of  this 
cause  when  the  December  term  expired,  and 
it  was  within  the  discretion  of  the  district 
judge  to  extend  the  term,  even  though  the 
extension  should  overlap  another  term  of  the 
same  court.  The  holding  of  two  terms  of  the 
court  at  one  and  the  same  time  is  a  novel 
and  an  anomalous  proceeding,  with  which, 
however,  we  are  not  concerned  in  this  case. 
The  statute  makes  no  provision  for  such 
action,  nor  seems  to  contemplate  that  It  shall 
be  done,  but  it  does  grant  the  right  of  ex- 
tension, and  that  right  will  be  unheld  though 
it  may  interfere  with  a  succeeding  term  of 
the  court  in  the  same  county. 
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There  Is  authority  for  two*  Judges  trying 
different  cases  at  the  same  time  In  the  same 
court,  but  no  authority  for  conducting  two 
terms  of  the  same  court  at  one  and  the  same 
time  and  place  has  been  produced.  We  ex- 
press no  opinion  In  the  matter,  as  it  does  not 
affect  this  case. 

The  judgment  is  affirmed. 


BRUEGGERMAN  v.  BRUEGGERMAN. 
(No.  6717.) 

(Court  of  Civil  Appeals  of  Texas.  Austin.  Jan. 
19,  1917.) 

Divorce  «j=»184(5)— Review— Discretion. 

Where  testimony  o£  plaintiff,  if  believed,  en- 
titled her  to  divorce,  and  was  corroborated  by 
testimony  of  her  mother,  there  being  nothing  to 
throw  suspicion  upon  the  veracity  of  the  mother, 
refusal  to  grant  divorce  without  hearing  testi- 
mony of  defendant  is  an  abuse  of  legal  discretion 
requiring  reversal  and  remand. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  {  571;  Dec  Dig.  «=»184(5).] 

Appeal  from  Criminal  District  Court, 
Travis  County;  A.  S.  Fisher,  Judge. 

Action  by  Wewe  Bnieggerman  against 
Max  Bnieggerman.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Reversed  and 
remanded. 

Wright,  Wynn  &  Harris,  of  San  Angelo, 
and  D.  H.  Doom  and  D.  D.  Pickrell,  both 
of  Austin,  for  appellant.  Geo.  Mendell,  Jr., 
of  Austin,  for  appellee. 

JENKINS,  J.  Appellant  brought  this  suit 
against  appellee  for  divorce  upon  the  ground 
of  alleged  cruel  treatment,  such  as  would 
render  their  living  together  as  man  and  wife 
Insupportable.  The  testimony  of  the  appel- 
lant, if  believed,  showed  that  she  was  enti- 
tled to  divorce.  She  was  corroborated  by 
her  mother,  and  there  is  nothing  in  the  rec- 
ord to  throw  suspicion  upon  the  veracity  of 
the  latter's  testimony.  At  the  conclusion  of 
the  evidence  in  behalf  of  appellant  the  court 
announced  that  he  would  not  hear  any  tes- 
timony for  the  defense,  but  would  refuse  the 
divorce. 

In  such  cases  It  is  within  the  discretion 
of  the  court  to  refuse  to  enter  judgment  in 
favor  of  the  plaintiff,  but  this  Is  a  legal  dis- 
cretion and  subject  to  review;  and  where, 
as  In  this  case,  the  testimony  is  corroborat- 
ed, and  nothing  appears  to  discredit  the  tes- 
timony of  the  corroborating  witness,  we  do 
not  think  that  the  court  could  arbitrarily 
refuse  the  divorce.  It  may  have  been  that 
such  action  of  the  court  would  have  been 
justified  had  the  testimony  for  the  defend- 
ant been  heard,  but  it  was  not 

For  the  reasons  stated,  the  judgment  of 
the  trial  court  is  reversed,  and  this  cause 
remanded  for  a  new  trial, 

Reversed  and  remanded. 


SOUTHERN  TRACTION  CO.  HAWKINS. 
(No.  6689.) 

(Court  of  Civil  Appeals  of  Texas.  Austin. 
Nov.  22,  1916.    Rehearing  Denied 
Jan.  24,  1917.) 

Appeal  and  Ebbob  «=?1177(7>— Rbvebsai^- 
Insuiticienct  op  Evidence. 
In  an  action  against  a  street  railroad  by  a 
party  who  drove  his  automobile  in  broad  day- 
light against  a  moving  street  car,  case  reversed 
for  a  determination  of  the  material  issues  of 
fact 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f  4609;  Dec.  Dig.  «=» 
1177(7).] 

Appeal  from  McLennan  County  Court; 
George  N.  Denton,  Judge. 

Action  by  B.  W.  Hawkins  against  the 
Southern  Traction  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Case 
reversed  and  remanded. 

Nat  Harris  and  Spell  &  Sanford,  all  of 
Waco,  for  appellant  Williams  &  Williams, 
of  Waco,  for  appellee. 

JENKINS,  J.  Appellant's  street  car  was 
being  propelled  south  on  Tenth  street  in  the 
city  of  Waco  in  the  daytime.  Appellee,  who 
was  familiar  with  the  operation  of  the  cars 
on  said  street,  was  traveling  west  on  Mor- 
row street  at  right  angles  to  Tenth  street 
He  drove  his  automobile  against  the  street 
car,  striking  the  same  about  the  center  or 
near  the  rear.  His  auto  was  Injured  by  the 
collision.  He  alleged  negligence  upon  the 
part  of  appellant:  (a)  In  falling  to  ring  the 
bell  or  sound  the  gong ;  (b)  in  traveling  at  a 
high  and  dangerous  rate  of  speed;  and  (c) 
in  failing  to  discover  appellee  In  time  to 
avoid  the  collision.  The  testimony  as  to 
these  allegations  was  conflicting  Appellant, 
in  addition  to  a  general  denial,  alleged  con- 
tributory negligence  on  the  part  of  appellee. ' 
There  was  judgment  for  appellee  for  $350. 

Perhaps  one  may  drive  an  automobile  in 
broad  daylight  against  a  moving  street  car 
without  being  guilty  of  contributory  negli- 
gence, but  that  such  was  the  fact  in  the 
instant  case  is  not  made  to  appear.  The 
case  was  not  as  fully  developed  as  It  should 
have  been.  For  instance,  it  appears  that 
there  was  a  house  and  some  trees  on  the  lot 
at 'corner  of  Tenth  and  Morrow  streets,  but 
It  does  not  appear  whether  or  not  these  in- 
terrupted appellee's  view  of  the  car  on  Tenth 
street  Appellee  stated  that  he  saw  the 
street  car  when  he  was  about  the  property 
line  on  Tenth  street,  but  the  evidence  does 
not  show  the  width  of  that  street.  Appellee 
says  that  he  could  have  stopped  his  auto  in 
about  Its  length,  but  the  testimony  does  not 
show  the  length  of  his  car. 

In  order  that  material  Issues  of  fact  may 
be  determined  by  the  trial  court,  this  case 
is  reversed  and  remanded. 

Reversed  and  remanded. 
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CHATTANOOGA  MEDICINE  CO.  v.  LIGON 
et  aL   (No.  5708.) 

(Court  of  Civil  Appeals  of  Texas.  Austin. 
Nov.  29,  1916.    Rehearing  Denied 
Jan.  24,  1917.) 
Appeal  and  Ebbob  «5=548(4)— Review— Mo- 
tion to  Reinstate — Bill  or  Exceptions. 
Where  a  motion  to  reinstate  a  case  was  not 
verified,  and  no  statement  of  facts  or  bill  of  ex- 
ception has  been  brought  up  showing  that  evi- 
dence to  sustain  its  material  averments  was  of- 
fered, a  judgment  overruling  the  motion  will 
be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  2439;  Dec  Dig.  <8=> 
548(4).] 

Appeal  from  Falls  County  Court;  F.  S. 
Hefner,  Judge. 

Action  by  the  Chattanooga  Medicine  Com- 
pany against  T.  H.  Ligon  and  others.  From 
a  judgment  of  dismissal  and  a  judgment 
overruling  plaintiff's  motion  to  reinstate  the 
case,  plaintiff  appeals.  Affirmed. 

Page  Collier,  of  Martin,  for  appellant  Nat 
Llewellyn,  of  Marlin,  for  appellees. 

KEY,  J.  This  suit  was  commenced  Oc- 
tober 31, 1914,  and  on  October  18, 1915,  which 
was  the  first  day  of  that  term  of  court,  the 
case  was  dismissed  upon  the  defendant's 
verbal  motion  for  failure  of  the  plaintiff  to 
file  a  cost  bond.  The  plaintiff  filed  an  un- 
sworn motion  to  reinstate  the  case,  setting 
forth  nine  reasons  why  It  was  claimed  that 
the  judgment  of  dismissal  should  be  set 
aside.  That  motion  was  overruled,  and  the 
plaintiff  has  prosecuted  this  appeal,  and  is 
complaining  of  the  action  of  the  trial  court 
In  dismissing  the  case  and  In  overruling  the 
motion  to  reinstate. 

We  overrule  appellant's  contention,  and 
hold  that  the  judgment  should  be  affirmed, 
among  other  reasons,  because  the  record 
does  not  sustain  the  material  averments 
made  In  the  motion  to  reinstate  the  case. 
That  motion  was  not  verified,  and  If  any 
evidence  was  Introduced  to  sustain  its  aver- 
ments, no  statement  of  facts  or  bill  of  excep- 
tion has  been  brought  up  showing  that  such 
evidence  was  offered.  For  aught  that  we 
know,  the  material  facts  may  have  been  the 
reverse  of  those  alleged  in  the  motion  to  re- 
instate the  cause,  and  may  have  fully  justi- 
fied the  order  of  dismissal. 

No  error  has  been  shown,  and  the  Judg- 
ment is  affirmed. 

Affirmed. 


SAN  ANTONIO  4  A.  P.  RY.  CO.  t.  MILAM 
COUNTY.    (No.  5711.) 

(Court  of  Civil  Appeals  of  Texas.  Austin.  Jan. 
10,  1917.) 

1.  Bbidges  <g=>27  —  Action  fob  Injuries  — 
Evidence. 

Where  similar  conditions  are  not  shown  to 
exist  in  two  streams,  evidence  that  a  bridge 
spanning  another  stream  had  always  withstood 


floods  was  not  admissible  in  an  action  by  a  coun- 
ty for  damages  to  its  bridge  caused  by  failure 
of  railway  company's  bridge  to  withstand  flood. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  SI  7,  8;  Dec.  Dig.  ®=27.j 

2.  Bbidges  <8=  27— Action  fob  Injuries— Evi- 
dence; 

Evidence  that  bridges  spanning  the  same 
stream  below  and  above  the  one  in  question 
withstood  floods,  where  conditions  of  bridge  and 
water  are  not  shown  to  be  similar,  is  not  admis- 
sible to  show  strength  of  the  bridge  in  ques- 
tion. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent.  Dig.  {§  7,  8;  Dec.  Dig.  <8=>27.] 

3.  Bbidges  <g=>27  —  Action  fob  Injuries  — 

INSTRUCTIONS. 
In  an  action  for  failure  to  maintain  sub- 
stantial bridge  which  in  a  flood  damaged  a  county 
bridge,  an  instruction  limiting  the  railway  com- 
pany's duty  to  constructing  culverts,  trestles, 
etc.,  sufficient  to  withstand  such  floods  as  could 
be  reasonably  foreseen  from  past  history,  was 
properly  refused,  as  topography,  area,  and  all 
other  relevant  facts  should  be  considered. 

[Ed.  Note.— For  other  cases,  see  Bridges,  Cent 
Dig.  §f  7,  8;  Dec.  Dig.  «=>27.] 

4.  Bbidges  <S=27  —  Conflicting  Special 
Findings. 

In  an  action  against  a  railway  company  for 
failure  to  maintain  suitable  bridge  which  in  a 
flood  damaged  county  bridge,  special  findings 
that  the  flood  was  unprecedented,  that  it  was 
the  proximate  cause  of  the  washing  away  of  the 
railway  bridge,  but  that  the  railway  company 
could  have  reasonably  anticipated  the  flood,  were 
in  conflict  and  no  judgment  could  be  rendered 
thereon. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  {!  7,  8 ;  Dec.  Dig.  <@==>27.] 

Appeal  from  District  Court,  Milam  County; 
J.  C.  Scott,  Judge. 

Action  by  Milam  County  against  the  San 
Antonio  &  Aransas  Pass  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.  Reversed  and  remanded. 

Henderson,  Kidd  &  Gillls,  of  Cameron,  for 
appellant  U.  S.v  Hearrell,  R.  B.  Pool,  and 
Chambers  &  Baskln,  all  of  Cameron,  for  ap- 
pellee. 

RICE,  J.  For  a  number  of  years  prior  to 
April  22,  1915,  appellant  and  the  county  of 
Milam  had  maintained  two  separate  bridges 
across  Elm  creek  in  said  county;  appellant's 
bridge  being  not  far  from  and  above  that  of 
the  county.  On  the  night  of  the  22d  of  said 
month  it  is  claimed  that  the  railroad  bridge 
washed  down  against  the  county  bridge,  car- 
rying it  away,  and  this  action  is  brought  by 
the  county  to  recover  damages  therefor,  al- 
leging that  such  damages  were  caused  by  the 
negligence  of  appellant  In  failing  to  leave 
sufficient  openings  in  Its  roadbed  across  Elm 
creek  valley,  and  In  failing  to  properly  con- 
struct its  trestle.  Appellant  answered  that 
the  flood  in  question  was  unprecedented,  and 
could  not  have  been  foreseen,  and  that  such 
unprecedented  flood  was  the  cause  of  the 
damages  complained  of.  There  was  a  jury 
trial  on  special  issues,  resulting  in  a  verdict 
and  judgment  in  favor  of  appellee  in  the 
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sum  of  |850,  from  which  this  appeal  Is  pros- 
ecuted. 

[1]  During  the  progress  of  the  trial  R.  I. 
Bell,  a  witness  In  behalf  of  appellant,  on 
cross-examination  by  appellee,  was  permitted 
to  testify,  over  appellant's  objection,  that  ap- 
pellant's roadbed  across  Little  river  valley 
consisted  practically  of  trestle,  and  without 
any  dump  or  embankment,  and  that  such 
trestle  crossing  Little  river  valley  withstood 
the  overflow  in  question,  and  has  never  been 
washed  away  or  damaged  within  the  knowl- 
edge of  said  witness,  who  had  been  connected 
with  appellant's  road  since  June,  1913.  Ap- 
pellant objected  to  this  testimony  on  the 
ground  that  it  was  immaterial,  Irrelevant, 
and  prejudicial;  and  upon  the  further 
ground  that  Little  river  and  Elm  creek  were 
entirely  different  streams,  and  the  relative 
conditions  of  said  streams  were  not  shown. 
These  objections  being  all  overruled,  the  wit- 
ness testified  as  above  stated,  and  this  ruling 
constitutes  the  basis  of  the  fourth  assign- 
ment of  error.  We  sustain  this  assignment 
This  testimony  was  irrelevant  and  imma- 
terial, and,  in  our  Judgment,  prejudicial  to 
the  rights  of  appellant  Before  this  testi- 
mony could  have  been  admitted  similar  con- 
ditions must  have  been  shown  to  exist  as  to 
the  two  streams,  which  was  not  done,  for 
which  reason  we  think  the  court  erred  in 
admitting  this  testimony.  See  S.  A.  &  A. 
P.  Ry.  Co.  v.  Klersey,  101  Tex.  513, 109  S.  W. 
862;  M.  P.  Ry.  Co.  v.  Mitchell,  75  Tex.  77, 
12  S.  W.  810;  G.,  0.  &  S.  F.  Ry.  Co.  v.  Cald- 
well, 102  S.  W.  461,  462 ;  M.,  K.  &  T.  Ry.  Co. 
v.  Bell,  93  S.  W.  198;  Same  v.  McGregor, 
68  S.  W.  712;  Green  v.  T,  B.  &  H.  Ry.  Co., 
79  Tex.  607,  608,  15  S.  W,  686;  G.,  C.  &  S. 
F.  Ry.  Co.  v.  Hockaday,  14  Tex.  Civ.  App. 
613,  37  S.  W,  477;  14  Ency.  Evld.  41 ;  17  Cyc. 
275-278. 

[2]  Another  issue  Involved  In  this  suit  was 
whether  or  not  the  county  bridge  would  have 
been  washed  away  by  this  flood,  even  If  ap- 
pellant's bridge  had  not  struck  it;  and  appel- 
lee was  permitted  to  show  by  the  witness 
Barrett  over  appellant's  objection,  that  a 
bridge  on  this  creek,  about  a  mile  and  a  half 
above  the  bridge  in  question,  and  another  on 
the  same  creek,  about  a  mile  and  a  half  be- 
low it,  were  not  washed  away  during  this 
flood,  but  that  they  were  standing  intact  Im- 
mediately thereafter.  Appellant  objected  to 
the  introduction  of  this  testimony  on  the 
ground  that  the  relative  conditions  surround- 
ing said  other  two  bridges  and  the  bridge  in 
question,  and  the  relative  strength  of  said 
bridges  and  the  bridge  In  question,  were  not 
shown.  Without  such  proof  this  testimony 
was  improperly  admitted.  See  authorities 
above  cited. 

[S]  Appellant  requested,  and  the  court  re- 
fused to  give,  the  following  special  charge: 


"Negligence  is  the  want  of  ordinary  care,  or 
the  want  of  such  care  as  a  person  of  ordinary 
prudence  would  exercise  under  the  same  or  sim- 
ilar circumstances.  A  railway  company,  in  con- 
structing its  roadbed  and  trestle  across  a  stream 
or  the  valley  thereof,  is  required  to  leave  only 
such  necessary  culverts  or  sluices  as  the  natural 
lay  of  the  land  requires  for  the  necessary  drain- 
age thereof  in  time  of  such  floods  as  can  be  rea- 
sonably foreseen  or  anticipated  from  the  history 
of  such  stream,  and  to  construct  its  bridge  or 
trestle  in  a  manner  sufficient  to  withstand  such 
floods  as  could  be  reasonably  foreseen  or  antic- 
ipated from  the  history  of  said  stream,"  etc. 

This  charge  was  properly  refused,  because 
It  Is  too  restrictive  in  this:  That  it  limits 
the  duty  of  appellant  to  the  construction  of 
such  culverts,  sluices,  and  trestle  to  such 
floods  as  can  be  reasonably  foreseen  or  an- 
ticipated from  the  history  of  such  stream; 
whereas,  the  law  is  that  appellant  is  charged 
with  the  duty  of  taking  into  consideration 
not  only  the  history  of  the  stream,  but  also 
all  other  relevant  facts  and  circumstances 
as  well,  such  as  the  topography  of  the  coun- 
try, the  area  drained,  etc. 

[4]  Again,  wlille  not  raised  by  any  specific 
assignment  of  error,  yet  discussed  in  the 
brief,  in  passing  we  are  inclined  to  suggest 
that  the  findings  of  the  jury  (the  case  having 
been  tried  on  special  issues)  appear  to  be  in 
conflict  and  Irreconcilable;  for  which  rea- 
son, it  is  contended,  no  judgment  should 
have  been  rendered  thereon  In  favor  of  ap- 
pellee. The  court  In  its  charge  to  the  jury 
stated  that  "an  unprecedented  flood,  as  used 
herein,  means  a  flood  of  such  unusual  oc- 
currence in  Elm  creek  valley  as  could  not 
have  been  foreseen  from  the  history  of  said 
stream  by  men  of  ordinary  experience  and 
prudence."  In  reply  to  question  No.  6,  "Was 
the  flood  In  Elm  creek  valley,  of  April  22, 
1915,  unprecedented  in  the  suddenness  of  Its 
rise  and  force,  and  In  the  rapidity  with 
which  It  accumulated  drift?"  the  Jury  an- 
swered, "Tea,  it  was."  And  they  likewise 
answered  In  reply  to  question  No.  7  that 
such  unprecedented  flood  was  the  proximate 
cause  of  the  washing  down  of  the  bridge; 
yet  they  stated  in  answer  to  question  No.  8 
that  defendant  could  have  reasonably  antici- 
pated or  foreseen  the  flood  In  question  from 
the  history  of  the  stream,  by  the  exercise  of 
ordinary  prudence  and  caution.  If  the  flood 
was  unprecedented,  then  it  could  not  have 
been  foreseen  or  anticipated.  These  findings 
were  in  conflict;  and,  such  being  the  case, 
no  judgment  should  have  been  rendered 
thereon.  See  Houston  &  Texas  Central  R.  R. 
Co.  v.  Walsh,  183  S.  W,  18,  and  authorities 
there  cited. 

We  have  considered  the  remaining  assign- 
ments, and  regard  them  as  not  well  taken. 

Believing  that  the  court  erred,  for  the 
reasons  Indicated,  the  judgment  Is  reversed, 
and  the  cause  Is  remanded  for  another  trial. 

Reversed  and  remanded. 
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TEXAS  AUTO  &  SUPPLY  CO.  et  aL  v.  MAG- 
NOLIA PETROLEUM  CO. 
(No.  5723.) 

(Court  of  Civil  Appeals  of  Texas.  Jan.  17, 
1917.) 

1.  Sales  <g=68— Bill  of  Sale— Buying  AO- 
counts. 

The  mere  taking  by  transfer  and  bill  of  sale 
of  the  business  and  accounts  of  a  person,  with- 
out any  assumption  of  indebtedness,  will  not 
make  the  transferee  liable  for  antecedent  debts 
growing  out  of  the  business. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  55  184-186;  Dec  Dig.  «=»68J 

2.  Pleading    ®=»8(6)  —  Conclusion  or 
Pleader. 

An  allegation  that  a  party  "sold  and  trans- 
ferred said  business  and  accounts  in  violation 
of  the  bulk  sales  law"  is  a  conclusion  of  the 
pleader. 

[Ed.  Note.— For  other  cases,  Bee  Pleading, 
Cent.  Dig.  g  17 ;  Dec.  Dig.  ®=»8(6).l 

8.  Judgment  «3=»101(1)— Bt  Default— Peti- 
tion—Insufficient  Allegation. 
A  petition  which  fails  to  state  a  cause  of  ac- 
tion will  not  support  a  judgment  by  default. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §{  168, 170;  Dec.  Dig.  «=>101(1).] 

Error  from  Travis  County  Court;  Wm. 
Yon  Rosenberg,  Judge. 

Action  by  the  Magnolia  Petroleum  Com- 
pany against  the  Texas  Auto  &  Supply  Com- 
pany, H.  B.  Lyne,  and  others.  From  a  judg- 
ment for  plaintiff,  the  defendants  named 
bring  error.  Reversed. 

E.  H.  Ratcliff,  of  Ft  Worth,  for  plaintiffs 
In  error.  John  W.  Hornsby,  of  Austin,  for 
defendant  in  error. 

RICE,  J.  On  December  20, 1915,  the  Mag- 
nolia Petroleum  Company,  a  private  corpora- 
tion, brought  this  suit  in  the  county  court  of 
Travis  county,  against  the  Austin  Tire  &  Sup- 
ply Company,  H.  B.  Shepherd,  W.  E.  Clark, 
J.  J.  Mllstead,  the  Texas  Auto  &  Supply  Com- 
pany of  Ft  Worth,  Tex.,  H.  B.  Lyne  presi- 
dent, and  H.  B.  Lyne  Individually,  alleging: 
First,  that  during  the  months  of  August  and 
September,  1915,  as  per  Itemized  attached  ac- 
count, duly  verified,  it  sold  and  delivered  to 
the  Austin  Tire  &  Supply  Company  gasoline, 
etc.,  to  the  amount  of  $278.90,  which  account 
Is  still  due  and  unpaid.  Second,  that  on  or 
about  the  19th  of  September,  1915,  said  Shep- 
herd and  Clark,  who  were  doing  business 
under  the  firm  name  and  style  of  the  Austin 
Tire  &  Supply  Company,  sold  and  transferred 
the  business  of  said  company  to  J.  J.  Mil- 
stead,  who  thereupon  assumed  the  payment 
of  the  accounts  due  by  said  Shepherd  and 
Clark  and  the  Austin  Tire  &  Supply  Com- 
pany, and  that  said  Mllstead  was  accepted 
as  successor  to  said  business  by  said  Texas 
Auto  &  Supply  Company  and  EL  B  Lyne  in- 
dividually. Third,  that  on  or  about  the  18th 
of  October,  1915,  said  Lyne,  acting  for  him- 
self and  said  Texas  Auto  &  Supply  Company, 


took  a  transfer  and  bill  of  sale  of  the  busi- 
ness and  accounts  of  said  Austin  Tire  &  Sup- 
ply Company  from  said  Mllstead,  thereby 
making  himself  and  said  Texas  Auto  &  Sup- 
ply Company  liable  for  the  debt  of  plaintiff, 
and,  within  a  short  time  after  said  Lyne  had 
secured  said  business  and  accounts  from  said 
Mllstead,  he,  acting  for  the  Texas  Auto  & 
Supply  Company  and  himself  Individually, 
sold  and  transferred  said  business  and  ac- 
counts in  violation  of  the  bulk  sales  law  of 
the  state  of  Texas,  etc.,  praying  for  citation 
and  judgment  for  the  debt  interest,  and  costs 
of  suit.  On  January  4,  1916,  after  service, 
judgment  for  the  amount  claimed  with  in- 
terest was  rendered  by  default  against  Lyne 
and  the  Texas  Auto  &  Supply  Company,  and 
the  case  dismissed  as  to  the  other  parties, 
from  which  judgment  this  writ  of  error  Is 
sued  out;  plaintiffs  In  error  relying  for  re- 
versal, as  shown  by  their  first  two  assign- 
ments and  propositions  thereunder,  upon  the 
Insufficiency  of  plaintiff's  petition  to  support 
the  judgment  by  default 

[1-3]  It  will  be  observed  from  the  allega- 
tions of  the  petition  that  liability  Is  predicat- 
ed against  plaintiffs  In  error:  First  on  the 
ground  that  they  had  taken  a  transfer  and 
bill  of  sale  to  the  business  and  accounts  of 
the  Austin  Tire  &  Supply  Company  from  said 
Mllstead;  and,  second,  because  within  a 
short  time  after  procuring  said  business  and 
accounts,  Lyne  and  the  Texas  Auto  &  Supply 
Company  had  sold  and  transferred  said  busi- 
ness In  violation  of  the  bulk  sales  law  of  the 
state  of  Texas.  The  petition  falls  to  allege 
any  assumption  of  said  indebtedness  by  plain- 
tiffs 4n  error,  and  falls  to  state  any  fact  or 
circumstance  from  which  such  assumption 
can  be  Inferred.  The  mere  taking  of  a  trans- 
fer or  bill  of  sale  by  them  is  not  enough  upon 
which  to  predicate  liability.  Second,  nor 
can  liability  be  based  on  the  mere  statement 
that  said  business  was  sold  anji  transferred 
in  violation  of  the  bulk  sales  law.  The  facts 
and  circumstances  upon  which  this  claim  is 
predicated  are  not  set  out,  but  the  allegation 
in  this  respect  is  only  the  conclusion  of  the 
pleader.  We  think  the  petition  Is  bad  on 
general  demurrer,  for  which  reason  no  judg- 
ment-by  default  could  be  taken  thereon.  It 
is  the  well-settled  law  in  this  state  that  a 
petition  which  falls  to  state  a  cause  of  action 
will  not  support  a  judgment  by  default,  and 
such  judgment  may  be  set  aside  on  writ  of 
error.  See  Wood  v.  City  of  Galveston,  76 
Tex.  126,  13  S.  W.  227;  Ishmel  v.  Potts,  44 
S.  W.  616 ;  American  Bonding  &  Trust  Co.  v. 
Garrett,  61  Tex.  Civ.  App.  454,  129  S.  W.  398; 
Interstate  Ass'n  v.  Bryan,  21  Tex.  Civ.  App. 
563,  54  S.  W.  378 ;  El  Paso  &  S.  W.  By.  Co. 
V.  Kelly,  83  S.  W.  855. 

Numerous  other  errors  are  assigned,  which 
it  is  unnecessary  for  us  to  consider,  in  view 
of  our  holding  as  to  the  insufficiency  of  the 
petition. 
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For  Che  error  Indicated,  the  judgment  of 
the  trial  court  Is  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


AMERICAN  INDEMNITY  CO.  v.  BUR- 
ROWS HARDWARE  CO.    (No.  576a) 
(Court  of  Civil  Appeals  of  Texas.   San  Antonio. 
Jan.  17,  1817.) 

1.  Pleading  oj=>252(2)— Amended  Pleadings 
—Effect. 

When  amended  pleadings  are  filed,  the  for- 
mer pleadings  are  discarded,  and  the  amended 
pleadings  cannot  be  aided  by  reference  to  the 
former  pleadings. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  $  737%;  Dec.  Dig.  <8=>252(2).] 

2.  ConarrrurioiTAx  Law  <8=>89(1)  —  Obliga- 
tion of  Contracts  —  Powers  of  Legisla- 
ture. 

The  Legislature  may  provide  in  regard  to  the 
validity,  effect,  and  consequences  of  contracts 
within  constitutional  limits  and  may  provide 
that  certain  liabilities  shall  follow  from  mak- 
ing or  entering  into  certain  kinds  of  contracts. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  §  157;  Dec.  Dig.  «=>89(1).] 

3.  Constitutional  Law  «J=>154(1),  299  —  Me- 
chanics' Liens  «J=»3— Due  Process  of  Law 
—Obligation  of  Contracts. 

Rev.  St  1911,  art  6623,  as  amended  by 
Acts  34th  Leg.  c.  143,  providing  that  if  any 
bond  is  given  by  a  contractor  to  the  owner  it 
shall  inure  to  the  benefit  of  any  one  who  fur- 
nishes material  or  labor  regardless  of.  whether  he 
is  named  as  the  obligee  or  not  does  not  deprive 
any  one  of  due  process  of  law  or  impair  the  ob- 
ligation of  the  contract  but  merely  notifies  the 
parties  how  any  contract  they  may  make  will 
be  construed. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  «=>154(1),  299;  Mechanics' 
Liens,  Cent  Dig.  f  4;  Dec.  Dig.  «J=>3.] 

4.  Mechanics'  Liens  «=>313  —  Contracts  — 
Construction. 

Where  an  owner  and  contractor  entered  Into 
a  contract  for  construction,  their  contract  must 
be  construed  and  their  rights  determined  in 
view  of  Rev.  St.  1911,  art.  5623,  as  amended  by 
Acts  34th  Leg.  c.  143,  making  the  benefit  of  a 
bond  given  by  a  contractor  inure  to  materialmen 
and  laborers. 

[Ed.  Note. — For  other  cases  see  Mechanics* 
Liens,  Cent  Dig.  {  656;  Dec.  Dig.  <©=>313.] 

5.  Mechanics'  Liens  <8=>313— Bonds— Stat- 
utes—Construction— "Material." 

Since  Rev.  St.  1911,  art.  5621,  provides  for 
a  mechanic's  lien  for  labor  or  material,  machin- 
ery, fixtures,  or  tools,  but  article  5623,  as  amend- 
ed by  Acts  34th  Leg.  c.  143,  making  the  obliga- 
tion of  a  contractor's  bond  inure  to  Xhe  benefit 
of  materialmen  and  laborers,  does  not  include 
fixtures  or  tools  in  its  enumeration,  one  fur- 
nishing machinery  and  tools  does  not  receive  the 
benefit  of  such  bond  unless  named  therein;  the 
word  "material"  not  including  such  articles. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  $  656 ;  Dec.  Dig.  ®=>313. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Material.] 

Appeal  from  Bee  County  Court;  W.  G. 
Oayle,  Judge. 

Suit  by  the  Burrows  Hardware  Company 
against  the  American  Indemnity  Company 


and  others.  Judgment  for  complainant,  and 
the  Indemnity  Company  appeals.  Reversed 
and  remanded. 

B~  L.  Cox  and  L.  D.  Stroud,  both  of  Bee- 
vine,  for  appellant  Dougherty  &  Dougher- 
ty and  H.  S.  Bonham,  all  of  Beevllle,  for  ap- 
pellee. 

FLY,  C.  J.  [1]  This  is  a  suit  by  appellee 
on  an  open  account  against  appellant  G.  Q. 
Mauldln,  and  the  Consolidated  Petroleum 
Company.  It  Is  ascertained  that  it  was  an 
open  account  only  by  a  reference  In  the  sec- 
ond amended  petition  to  an  exhibit  attached 
to  the  original  petition,  and  the  account  was 
not  introduced  in  evidence.  When  amended 
pleadings  are  filed,  the  former  pleadings  are 
discarded,  and  the  amended  pleadings  cannot 
be  aided  by  a  reference  to  the  former  plead- 
ings. It  is  unnecessary  to  say,  perhaps,  that 
when  an  open  account  or  other  Instrument 
is  sued  upon  it  should  be  introduced  in  evi- 
dence. However,  every  one  seems  to  be  satis- 
fied with  proof  of  the  correctness  of  the  ac- 
count. The  cause  was  tried  by  the  court  and 
judgment  rendered  In  favor  of  appellee  as 
against  the  petroleum  company,  a  partner- 
ship, and  the  American  Indemnity  Company 
for  $188.34.  This  appeal  was  perfected  by 
the  American  Indemnity  Company. 

The  facts  show  that  the  Consolidated  Pe- 
troleum Company  entered  Into  a  contract 
with  certain  parties  to  dig  a  well  for  oil  on 
land  in  Bee  county,  the  company  "to  furnish 
at  Its  expense  all  machinery,  tools,  casing 
that  may  be  necessary,  reserving  to  the  com- 
pany the  right  to  remove  all  such  machinery, 
tools,  casing  and  other  articles  of  personal 
property  upon  completion  of  said  well." 

This  suit  is  prosecuted  against  appellant 
under  the  theory  that  it  Is  bound  under  a> 
bond  executed  by  the  petroleum  company  to 
the  other  parties  to  the  contract  with  appel- 
lant as  surety  thereon,  conditioned  that  the 
petroleum  company  would  perform  "all  the 
obligations  imposed  upon  it  by  said  contract 
faithfully  and  well."  The  liability  of  appel- 
lant is  claimed  to  exist  under  and  by  virtue 
of  a  statute  passed  by  the  Thirty-Fourth 
Legislature  on  March  31,  1915.  Gen.  Laws 
1915,  pp.  223-225.  That  act  amended  article 
5623,  Revised  Statutes,  so  as  to  give  a  lien 
for  labor  performed  and  to  require  any  own- 
er, railroad  company,  its  agent  or  receiver, 
to  execute  a  written  contract  for  any  erec- 
tion, repair,  or  improvement  and  file  the 
same  with  the  county  clerk  and  also  cause  to 
be  executed  and  filed  a  good  and  sufficient 
bond  by  the  contractor.  Article  5623a  Is  add- 
ed, by  the  act  to  the  statutes  in  which  it  is 
provided: 

"The  owner,  railroad,  receiver  or  his  agent 
shall  take  from  every  contractor  described  in 
this  chapter  a  good  and  sufficient  bond  in  the  sum 
of  at  least  the  full  amount  of  the  contract  price, 
where  said  contract  price  is  equal  to  or  less  than 
one  thousand  dollars;  three-fourths  of  the  con- 
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tract  price  where  said  contract  price  exceeds  one 
thousand  dollars,  but  does  not  exceed  fire  thou- 
sand dollars ;  one-half  the  contract  price  where 
said  contract  exceeds  five  thousand  dollars,  but 
does  not  exceed  one  hundred  thousand  dollars; 
and  one-third  of  the  contract  price  where  said 
contract  exceeds  one  thousand  dollars,  payable 
to  the  said  owner,  railroad  or  receiver.  The  con- 
dition of  said  bond  shall  be  the  true  and  faith- 
ful performance  of  the  contract,  and  the  pay- 
ment of  all  subcontractors,  workmen,  laborers, 
mechanics  and  furnishers  of  material  by  the  un- 
dertaker, contractor,  master  mechanic  or  engi- 
neer, the  said  bond  to  be  made  in  favor  of  the 
owner,  subcontractors,  workmen,  laborers,  me- 
chanics and  furnishers  of  material  as  their  inter- 
est may  appear,  all  of  whom  shall  have  the  right 
to  sue  upon  said  bond;  and  regardless  of  the 
provisions  or  wording  of  any  such  bond,  said 
bond  shall  be  construed  by  tne  courts,  whether 
so  specified  or  not,  to  guarantee  the  true  and 
faithful  performance  of  the  contract  and  the 
payment  of  all  claims  of  each  and  every  subcon- 
tractor, workman,  laborer,  mechanic  and  fur- 
nisher of  material  against  the  undertaker,  con- 
tractor, master  mechanic  or  engineer,  and  it 
shall  guarantee  the  payment  of  such  claims,  re- 
gardless of  whether  or  not  they  are  secured  by 
any  lien.  Suit  may  be  brought  on  said  bond  by 
the  owner,  subcontractor,  workmen,  laborers, 
mechanics  and  furnishers  of  materials,  or  any  of 
them,  and  they  and  each  of  them  shall  have  the 
right  to  recover  on  said  bond  in  the  same  man- 
ner as  if  the  bond  were  made  payable  directly 
to  them.  Suit  on  such  bond  may  be  brought  in 
the  county  where  the  owner  resides  or  where  the 
work  is  performed,  and  at  any  other  place  pro- 
Tided  by  law.  No  change  or  alteration  in  the 
plans,  building,  construction  or  method  of  pay- 
ment shall  in  any  way  avoid  or  affect  the  liabil- 
ity on  said  bond,  and  the  sureties  on  said  bond 
shall  be  limited  to  such  defenses  only  as  the 
principal  on  said  bond  could  make." 

It  will  be  noted  that  the  article  not  only 
requires  the  execution  of  a  certain  bond  in 
a  certain  sum  by  the  contractor  conditioned 
for  "the  true  and  faithful  performance  of 
the  contract,  and  the  payment  of  all  subcon- 
tractors, workmen,  laborers,  mechanics  and 
furnishers  of  material  by  the  undertaker, 
contractor,  master  mechanic  or  engineer,  the 
said  bond  to  be  made  in  favor  of  the  owner, 
subcontractors,  workmen,  laborers,  mechan- 
ics and  furnishers  of  material  as  their  inter- 
est may  appear,  all  of  whom  shall  have  the 
right  to  sue  upon  said  bond,"  but  It  is  fur- 
ther provided  that  the  persons  described 
shall  have  the  same  rights  under  the  bond 
whether  it  is  made  payable  to  them  or  not, 
and  "said  bond  shall  be  construed  by  the 
courts,  whether  so  specified  or  not  to  guaran- 
tee the  true  and  faithful  performance  of  the 
contract  and  the  payment  of  all  claims  of 
each  and  every  subcontractor,  workman,  la- 
borer, mechanic  and  furnisher  of  material," 
regardless  of  whether  secured  by  a  Hen.  In 
effect  the  law  amounts  to  a  provision  that 
any  bond  taken  by  an  owner  from  a  contrac- 
tor for  the  faithful  performance  of  a  contract 
shall  bind  the  contractor  and  his  surety  to 
pay  all  claims  for  material  furnished  or  la- 
bor performed  regardless  of  the  language  of 
the  bond,  and  whether  payable  to  any  one 
except  the  owner  or  not.  That  portion  of  the 
law  Is  attacked  as  being  obnoxious  to  the 
"due  process"  clause  of  the  federal  Constitu- 


tion. In  this  connection,  It  may  be  said  that 
it  Is  the  ruling  of  the  Supreme  Court  of  Tex- 
as, in  effect,  that,  if  a  statute  is  unconstitu- 
tional in  any  respect,  any  attempt  to  enforce 
it  would  be  Infringement  of  the  "due  process" 
provision.  Railway  v.  State,  100  Tex.  420, 
100  S.  W.  766.  In  that  case  the  court  said: 

"If  the  statute  involved  in  this  litigation  is 
invalid,  then  the  fact  that  the  proceedings  in  the 
court  are  regular  will  not  constitute  it  due  pro- 
cess of  law,  by  which  the  penalties  denounc- 
ed against  the  railroad  company  would  be  en- 
forced." 

So  If  a  statute  destroys  the  obligation  of 
contracts  no  trial  under  it  could  be  due  pro- 
cess of  law.  We  have  therefore  considered 
the  constitutionality  of  the  law  in  question 
under  an  assignment  alleging  that  due  pro- 
cess of  law  has  not  been  used.  Railway  v. 
Railroad  Commission,  169  S.  W.  1038. 

Independent  of  any  statute  on  the  subject,  . 
It  has  been  held  in  this  state  that,  where  the 
bond  Is  made  for  the  benefit  of  the  owner, 
materialmen,  and  laborers,  any  of  them  could 
recover  on  the  bond.  Bank  v.  Railway,  96 
Tex.  176,  66  a  W.  208;  Nelson  v.  Stephen- 
son, 168  S.  W.  61.  But  it  has  been  also  held 
In  Te'xas  that  a  bond,  which  did  not  provide 
for  the  protection  of  materialmen  and  labor- 
ers, would  not  inure  to  their  benefit  Lum- 
ber Co  T.  Villegas,  8  Tex.  Civ.  App.  669,  28 
S.  W.  558;  Santleben  v.  Cement  Co.,  25  S. 
W.  143 ;  Wright  v.  Jones,  55  Tex.  Civ.  App. 
616,  120  S.  W.  1139;  Lumber  Co.  v.  Smith, 
148  S.  W.  1195. 

We  have  now,  however,  a  law  which  pro- 
vides that  such  bonds  shall  be  conditioned  so 
as  to  protect  materialmen  and  laborers,  and, 
if  they  are  not  so  conditioned,  they  shall 
Inure  to  their  benefit  anyway.  We  have, 
after  diligent  search,  found  no  case  that 
bears  directly  upon  the  question  raised  In 
this  case,  namely,  that  the  provision  of  the 
statute  that  the  bond  shall  inure  to  the  bene- 
fit of  materialmen  and  laborers  whether  nam- 
ed In  the  bond  or.  not  is  unconstitutional. 
In  the  California  case  of  Gibbs  v.  Tally,  6 
Oal.  Unrep.  Cas.  621,  63  Pac.  168,  and  133 
CaL  373,  65  Pac  970,  60  L.  R.  A.  815,  the 
court  discussed  a  statute  which  provided  that 
a  failure  to  comply  with  the  law  as  to  mak- 
ing a  bond  would  render  both  owner  and  con- 
tractor liable  to  materialmen,  laborers,  and 
subcontractors.  The  court  held  that  the  stat- 
ute was  Invalid  because  It  attempted  to  com- 
pel the  owner  to  furnish  security  for  others 
in  a  matter  to  which  he  was  not  a  party  and 
was  an  undue  Interference  with  his  property. 
The  Texas  statute  Imposes  no  burden  upon 
the  owner  in  the  matter  of  the  bond,  but 
merely  provides  that  when  the  owner  takes 
a  bond  It  shall  inure  to  the  benefit  of  materi- 
almen and  laborers  as  well  as  himself. 

[2,  3J  The  Legislature  may  make  provision 
in  regard  to  the  validity,  effect,  and  conse- 
quences of  contracts  within  constitutional 
limits,  and  may  provide  that  certain  liabili- 
ties shall  follow  from  making  or  entering  In- 
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to  certain  relations  and  kinds  of  "contracts, 
and  when  one  voluntarily  does  so,  and  thus 
Incurs  the  liability,  it  may  be  said  to  be  con- 
tractual In  Its  nature.  Elliott,  Contracts,  $ 
3.  In  other  words,  when  parties  enter  Into 
certain  contracts,  whose  extent  and  ultimate 
results  have  been  declared  by  statute,  they 
will  be  held  to  have  entered  Into  the  con- 
tracts with  the  statute  In  view  and  it  would 
become  a  part  thereof.  The  parties  to  a  con- 
tractor's bond  ore  put  upon  notice  bow  any 
bond  made  by  them  will  be  construed,  and 
they  are  not  deprived  of  any  right  whatever 
by  such  provision  of  the  law.  The  statute 
does  not  seek  to  make  a  new  contract  for 
the  owner  and  contractor,  but  it  merely  noti- 
fies them  that,  if  they  have  a  bond  for  faith- 
ful performance  of  their  contract,  It  shall 
protect  certain  classes  as  well  as  the  owner. 
The  parties  make  the  contract  with  that  pro- 
vision of  the  law  In  view,  and  it  does  not 
take  from  them  due  process  of  law  or  Impair 
the  obligation  of  their  contract  The  law  In- 
terferes with  no  existing  right,  and  contracts 
are  made  with  a  full  knowledge  that  the  ef- 
fect of  them  has  been  declared  by  statute. 

"It  is  also  settled  that  the  laws  which  subsist 
at  the  time  and  place  of  the  making  of  a  con- 
tract, and  where  it  is  to  be  performed,  enter 
into  and  form  a  part  of  the  contract  as  if  they 
were  expressly  referred  to  or  incorporated  in  its 
terms.  This  principle  embraces  alike  those 
which  affect  construction,  discharge,  and  en- 
forcement." United  States  v.  Quincy,  71  U.  S. 
(4  Wall.)  535,  18  L.  Ed.  403. 

[4]  When  appellant  entered  Into  the  con- 
tract with  the  owners  of  the  property.  Its  lia- 
bility became  contractual  towards  material- 
men and  laborers.  Whitman  v.  National 
Rank,  176  U.  S.  559,  20  Sup.  Ct  477,  44  L. 
Ed.  587. 

Article  5623,  as  originally  passed,  and  as 
amended,  provides  a  means  for  fixing  a  lien, 
not  only  for  material  and  labor  already  fur- 
nished, but  also  for  that  furnished  subse- 
quent to  the  notice  provided  for;  no  meth- 
od being  provided  for  protection  as  to  ma- 
terial or  labor  to  be  furnished  in  arti- 
cles 5621  and  5622.  The  right  Is  given  In 
article  5623,  as  amended  in  1015,  to  any  per- 
son, firm,  or  corporation  who  may  furnish 
any  material  or  perform  any  labor  to  have 
a  lien  and  benefit  of  the  bond,  and  by  the 
amendment  the  Legislature  sought,  not  only 
to  protect  persons  who  had  furnished  materi- 
al and  labor,  but  also  those  who  might  subse- 
quent to  a  notice  to  the  owner  furnish  such 
material  or  labor.  To  do  this  it  provides  for 
a  lien,  and  declares,  what  many  courts  have 
declared  without  a  statute,  that  every  bond 
given  by  a  contractor  for  faithful  perform- 
ance of  his  contract  shall  Inure,  not  only  to 
the  benefit  of  the  owner,  but  to  the  benefit  of 
materialmen  and  laborers.  The  statute  mere- 
ly declares  the  effect  of  certain  contracts,  and 
when  parties  make  such  contracts  they  are 


fully  Informed  by  the  Legislature  what  the 
result  of  the  same  will  be. 

[5]  Article  5621  provides  for  a  lien  for  la- 
bor or  material,  machinery,  fixtures  or  tools, 
but  article  5628,  as  amended  in  1015,  Is  for 
the  protection  of  "any  person,  firm  or  cor- 
poration who  may  furnish  any  material  to 
or  perform  •  •  •  labor  for  any  contrac- 
tor, subcontractor,"  eta  It  Is  clearly  indi- 
cated by  the  provisions  of  article  5621  that 
machinery  and  tools  are  not  included  in  the 
word  "material,"  because  that  word  Is  used 
and  in  addition  thereto  the  words  "machin- 
ery, fixtures  or  tools,"  are  used.  It  has  been 
held  that  the  word  "material"  would  Include 
tools  and  machinery  furnished  to  do  the 
work,  but  a  different  construction  Is  put  on 
it  by  the  Legislature  of  this  state.  The  two 
articles  of  the  statute  must  be  construed  to- 
gether, and,  if  the  Legislature  has  indicated 
in  article  5621  that  material  does  not  include 
machinery  and  tools,  no  sound  reason  can  be 
given  for  "material"  meaning  tools  and  ma- 
chinery in  article  5623.  If  this  be  a  proper 
construction  of  the  statute,  the  bond  provided 
for  in  article  5623a  would  not  secure  pay- 
ment of  claims  for  machinery  and  tools,  and 
consequently  would  destroy  a  large  portion 
of  the  claim  of  appellee. 

This  court  Is  unable  to  separate  the  mate- 
rial furnished  for  the  improvement  from  the 
tools  and  machinery,  and  cannot  therefore 
render  the  judgment  that  should  have  been 
rendered. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded. 


GULP,  O.  A  S.  F.  RY.  CO.  v.  McKIEL 

(No.  5692.) 

(Court  of  Civil  Appeals  of  Texas.  Austin.  Nov. 
24,  1916.  On  Motion  for  Rehearing, 
Dec.  23,  1916.) 

1.  Cabriers  «=>92— Carriers  of  Goods— Sei- 
zure or  Goods  Under  Attachment  —  Lia- 
bility. 

At  common  law,  when  property  received  by  a 
common  carrier  under  contract  of  shipment  is 
taken  from  its  possession  by  a  sheriff  or  other 
officer  acting  under  judicial  process,  the  car- 
rier's liability  ceases. 

[EM.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §g  343,  364-366;  Dec  Dig.  «=>92.] 

2.  Carriers  «j=»94(5)— Carriers  or  Goods- 
Seizure  of  Goods  Under  Attachment  — 
Liability. 

In  an  action  against  a  carrier  for  failure  to 
deliver  goods,  the  defense  being  that  the  goods 
had  been  taken  under  attachment  issued  by  a 
justice  court  in  another  state,  since,  in  the  ab- 
sence of  proof  to  the  contrary,  it  will  be  presum- 
ed that  the  law  of  the  other  state  is  the  same 
as  Texas  law,  the  power  of  a  justice  of  the 
peace  to  issue  an  attachment  will  be  presumed, 
and,  since  the  federal  Constitution  requires  each 
state  to  give  full  faith  and  credit  to  judgments 
of  courts  of  other  states,  there  was  no  question 
of  law  whether  the  court  of  the  other  state  had 
power  to  issue  the  attachment,  and  therefore  re- 
fusal of  an  instruction  that  the  carrier  was  not 
liable  for  failure  to  deliver  if  the  goods  were  tak- 
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en  under  attachment  could  not  be  said  to  be  non- 
prejudicial. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  tf  386,  387;  Dec.  Dig.  <g=94(5).] 

3.  Evidence  «=>474(19)— Carriers— Failube 
to  Deliver  —  Evidence  of  Value  —  Opin- 
ion. 

Plaintiff  in  an  action  against  a  carrier  for 
failure  to  deliver  goods  could  not  testify  as  to 
their  market  value  at  point  of  destination  in  the 
absence  of  testimony  showing  his  qualification. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  f  2218;  Dm.  Dig.  «J=»474(18).] 

On  Motion  for  Rehearing. 

4.  Appeal  and  Erros  <S=>1177(2)  —  Disposi- 
tion or  Cause— Rendition  of  Judgment. 

Where  it  does  not  appear  that  the  case  haB 
been  fully  developed  as  to  one  issue,  it  should  on 
reversal  be  remanded,  and  judgment  should  not 
be  rendered  in  the  court  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |g  4597,  4598 ;  Dec.  Dig.  «=» 
1177(2).] 

Appeal  from  McLennan  County  Court; 
Geo.  N.  Denton,  Judge. 

Action  by  B.  G.  McKle  against  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed,  and  Judgment  rendered. 
On  motion  for  rehearing.  Motion  granted. 
Judgment  reversed,  and  cause  remanded. 

Nat  Harris  and  Spell  &  Sanford,  all  of 
Waco,  for  appellant.  W.  L.  Eason,  of  Waco, 
for  appellee. 

KEY,  C.  J.  Appellee  sued  appellant  in  the 
county  court  of  McLennan  county,  and  re- 
covered judgment  for  the  alleged  value  of 
25  bales  of  cotton  llnters,  shipped  from 
Honey  Grove,  Tex.,  to  Lima,  Ohio.  Among 
other  things,  the  defendant  pleaded  and  prov- 
ed that  the  shipment  in  question  was  made 
in  the  name  of  S.  R.  Thompson,  as  owner; 
that  after  the  property  reached  its  destina- 
tion, In  a  suit  brought  in  a  justice  of  the 
peace  court  In  Allen  county,  state  of  Ohio,* 
by  the  Lima  Mattress  Company  against  S. 
R.  Thompson,  an  attachment  was  Issued  out 
of  that  court  and  levied  upon  the  25  bales 
of  llnters  in  controversy;  that  the  constable 
who  made  the  levy  took  the  property  referred 
to  from  the  possession  of  appellant,  and  It 
was  thereafter  sold  by  that  officer  under  an 
order  of  sale  issued  by  the  justice's  court 
to  satisfy  a  judgment  for  $157.22  and  costs, 
which  had  been  rendered  by  that  court.  Be- 
fore the  case  referred  to  was  tried,  appellee 
and  his  agent,  S.  R.  Thompson,  had  notice  that 
the  25  bales  of  cotton  had  been  levied  upon 
and  seized  by  the  constable  under  the  at- 
tachment referred  to.  There  was  a  jury 
trial,  which  resulted  In  a  verdict  and  judg- 
ment for  the  plaintiff,  and  the  defendant  has 
appealed. 

We  sustain  the  first  and  second  assign- 
ments of  error,  and  reverse  the  Judgment. 
The  first  assignment  complains  of  the  trial 
court's  refusal  to  give  the  following  instruc- 
tion: 


"Gentlemen  of  the  jury,  you  are  instructed 
that,  if  you  find  and  believe  from  the  evidence 
that  the  25  bales  of  linters  sued  for  were  taken 
from  the  possession  of  the  defendant  under  and 
by  virtue  of  a  writ  of  attachment  issued  out  of 
a  court  having  jurisdiction,  in  a  valid,  legal  pro- 
ceeding, then  you  will  find  for  the  defendant, 
Gulf,  Colorado  &  Santa  Fe  Railway  Company." 

In  the  chapter  of  our  Revised  Statutes  re- 
lating to  bills  of  lading  It  is  declared: 

"The  carrier  shall  not  be  liable  under  the  pro- 
visions of  this  chapter,  where  the  property  has 
been  replevied  or  levied  upon  or  taken  from  the 
possession  of  the  carrier  by  other  legal  process, 
or  has  been  lawfully  sold  to  satisfy  the  carrier's 
lien." 

It  is  contended  on  behalf  of  appellant  that, 
as  the  property  for  the  value  of  which  this 
suit  is  brought  was  taken  from  its  custody 
by  an  officer  acting  under  a  writ  of  attach- 
ment issued  by  a  Justice  of  the  peace,  the 
statute  just  quoted  exempts  appellant  from 
liability,  although  the  suit  In  which  the  at- 
tachment was  Issued  was  brought  against 
a  third  person,  and  appellee  was  not  a  party 
thereto.  The  exemption  referred  to  Is  limit- 
ed to  liability  under  the  provisions  of  chap- 
ter 2  of  title  20  of  the  Revised  Statutes,  and 
the  liability  asserted  against  appellant  In 
this  case  does  not  seem  to  be  covered  by  that 
chapter.  Hence  we  doubt  If  appellant  can 
claim  the  benefit  of  the  exemption  fixed  by 
article  723. 

[1]  However,  we  agree  with  counsel  for 
appellant  that  at  common  law  the  weight  of 
authority  and  reason  supports  their  conten- 
tion that  when  property  received  by  a  com- 
mon carrier,  under  a  contract  of  shipment, 
Is  taken  from  the  possession  of  such  carrier 
by  a  sheriff  or  other  officer,  acting  under 
judicial  process,  the  liability  of  such  carrier 
ceases,  and  it  cannot  be  held  responsible  for 
its  failure  to  deliver  the  property  to  the 
consignee.  M.  P.  Ry.  Co.  v.  Barnes,  2  Will- 
son,  Civ.  Cas.  Ct.  App.  {  576;  Railway  Co. 
v.  Belton  Oil  Co.,  45  Tex.  Civ.  App.  44,  99 
S.  W.  430 ;  Bliven  v.  Railway  Co.,  36  N.  Y.  ' 
403;  Railway  Co.  v.  Wilcox,  48  Ga.  432; 
Railway  Co.  v.  Yohe,  51  Ind.  181,  19  Am. 
Rep.  727 ;  McAlister  v.  Railway  Co.,  74  Mo. 
351;  Pingree  v.  Railway  Co.,  66  Mich.  143, 
33  N.  W.  298,  11  Am.  St.  Rep.  479;  Burton 
v.  Wilkinson,  18  Vt  816,  46  Am.  Dec.  145; 
Jewett  v.  Olsen,  18  Or.  419,  23  Pac.  262,  17 
Am.  St  Rep.  745;  Lemont  v.  Railway  Co. 
(C.  C.)  28  Fed.  920;  Stiles  v.  Davis,  1  Black, 
101,  17  L.  Ed.  33;  Railway  Co.  v.  Bossut, 
10  N.  M.  822,  62  Pac.  977;  Amer.  Express 
Co.  v.  Mullins,  212  TJ.  S.  811,  29  Sup.  Ct.  381, 
53  L.  Ed.  525,  15  Ann.  Cas.  536;  Southern 
Express  Co.  v.  Sottle,  134  Ga.  40,  67  S.  E. 
414;  Railway  Co.  v.  O'DonneU,  49  Ohio  St. 
489,  32  N.  E.  476,  21  L.  R,  A.  117,  34  Am. 
St.  Rep.  579;  Robinson  v.  Railway  Co.  (C. 
C.)  16  Fed.  57;  Thomas  v.  Express  Co.,  73 
Minn.  185,  75  N.  W.  1120;  4  R.  C.  L.  198, 
199,  299;  1  Moore,  Carriers,  pp.  327-331; 
2  Hutchinson,  Carriers,  pp.  821,  829. 
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In  Stiles  v.  Davis,  snpra,  which  was  simi- 
lar to  the  instant  case,  the  Supreme  Court 
of  the  United  States,  among  other  things, 
said: 

"After  the  seizure  of  the  goods  by  the  sheriff 
under  the  attachment,  they  were  in  the  custody 
of  the  law,  and  the  defendant  could  not  comply 
with  the  demand  of  the  plaintiffs  without  a 
breach  of  it,  even  admitting  the  goods  to  have 
been  at  the  time  in  his  actual  possession.  The 
case,  however,  shows  that  they  were  in  the  pos- 
session of  the  sheriffs  officer  or  agent,  and  con- 
tinued there  until  disposed  of  under  the  judg- 
ment upon  the  attachment.  It  is  true  that  these 
goods  had  been  delivered  to  the  defendant  as 
carriers  by  the  plaintiffs,  to  be  conveyed  for  them 
to  the  place  of  destination,  and  were  seized  un- 
der an  attachment  against  third  persons ;  but  this 
circumstance  did  not  impair  the  legal  effect  of 
the  seizure  or  custody  or  the  goods  under  it,  so 
as  to  justify  the  defendant  in  taking  them  out 
of  the  hands  of  the  sheriff.  The  right  of  the 
sheriff  to  hold  them  was  a  question  of  law  to  be 
determined  by  the  proper  legal  proceedings,  and 
not  at  the  will  of  the  defendant,  nor  that  of  the 
plaintiffs." 

In  American  Express  Co.  v.  Mulllns,  supra, 
the  same  court,  speaking  through  Mr.  Jus- 
tice Brewer,  said: 

"While  it  is  the  duty  of  a  carrier  to  safely 
carry  and  promptly  deliver  to  the  consignee  the 
goods  intrusted  to  its  care,  yet  that  duty  does 
not  call  upon  it  to  forcibly  resist  the  judicial 
proceedings  in  the  courts  of  the  state  info  or 
through  which  it  is  carrying  them.  The  compa- 
ny carried  the  goods  to  Kansas  in  obedience  to 
the  terms  of  the  shipment.  On  arrival  in  that 
state  they  were  taken  by  judicial  process  out  of 
its  possession  and  destroyed;  the  process  being 
issued  in  a  proceeding  in  the  nature  of  one  in 
rem.  Undoubtedly  it  was  authorized  to  appear 
in  the  Kansas  court  and  contest  for  the  rightful- 
ness of  its  possession,  but  it  might  also  notify 
the  owner  of  the  property  and  call  upon  him  to 
carry  on  the  litigation.  This  it  did;  notified 
him  in  time,  and  received  from  him  an  assur- 
ance that  he  would  contest  the  legality  of  the 
seizure.  This  relieved  the  company  from  fur- 
ther responsibility,  and  the  owner  could  no  lon- 
ger complain  of  it  because  the  judgment  of  the 
Kansas  Court  seized  and  disposed  of  the  prop- 
erty." 

In  Railway  Co.  t.  Yohe,  supra,  in  discuss- 
ing the  question  here  involved,  the  Supreme 
Court  of  Indiana  said: 

"It  is  impossible  for  the  carrier  to  deliver  the 
goods  to  die  consignee,  when  they  have  been 
seized  by  legal  process  and  taken  out  of  his  pos- 
session. The  carrier  cannot  stop,  when  goods 
are  offered  to  him  for  carriage,  to  investigate 
the  question  as  to  their  ownership.  Nor  do  we 
think  he  is  bound,  when  the  goods  are  so  taken 
out  of  his  possession,  to  follow  them  up,  and  be 
at  the  trouble  and  expense  of  asserting  the  claim 
thereto  of  the  party  to  or  for  whom  he  un- 
dertook to  carry  them.  We  do  not  think  it  ma- 
terial what  the  form  of  the  process  may  be.  In 
every  case  the  carrier  must  yield  to  the  author- 
ity of  legal  process.  •  •  •  The  carrier  is  de- 
prived of  the  possession  of  the  property  by  a  su- 
perior power,  the  power  of  the  state,  the  vis 
major  of  the  civil  law,  and  in  all  things  as  po- 
tent and  overpowering,  as  far  as  the  carrier  is 
concerned,  as  if  it  were  the  'act  of  God  or  the 
public  enemy.'  In  fact,  it  amounts  to  the  same 
thing;  the  carrier  is  equally  powerless  in  the 
grasp  of  either." 

The  other  authorities  cited  above  tend 
more  or  less  to  support  the  same  conclusion. 
We  are  satisfied  with  the  reasoning  set  forth 


in  the  opinions  from  which  we  have  quoted, 
and  therefore  hold  that  the  undisputed  proof 
shows  that  appellant  is  not  liable. 

[2]  Counsel  for  appellee  contends  that  the 
trial  court  committed  no  error  in  refusing  to 
give  appellant's  requested  instruction,  be- 
cause that  instruction  would  have  required 
the  jury  to  pass  upon  a  question  of  law,  and 
determine  whether  or  not  the  Ohio  court  had 
jurisdiction  to  Issue  the  writ  under  which  the 
property  was  seized.  Counsel  for  appellee 
says  that,  if  counsel  for  appellant  are  correct 
in  their  contention  that  the  undisputed  proof 
shows  that  appellant  was  not  liable  because 
of  the  fact  that  the  property  was  taken  from 
its  custody  under  legal  process,  they  should 
have  requested  a  peremptory  instruction  for 
appellant,  and  complained  of  the  action  of 
the  court  in  refusing  to  give  such  instruction. 
The  course  suggested  would  have  been  entire- 
ly proper,  but  we  do  not  think  that  the  fail- 
ure to  pursue  that  course  has  deprived  appel- 
lant of  the  right  to  complain  of  the  action  of 
the  trial  court  in  refusing  to  give  the  charge 
requested.  If  that  charge  contained  error, 
as  contended  on  behalf  of  appellee,  such  error 
was  in  favor  of,  and  not  against,  appellee; 
and  we  are  not  prepared  to  hold  that,  if  the 
charge  bad  been  given,  the  verdict  of  the 
Jury  would  have  been  the  same,  although 
there  was  no  affirmative  proof  offered  as  to 
the  power  of  a  justice  of  the  peace  in  the 
state  of  Ohio  to  issue  a  writ  of  attachment 
There  was  no  necessity  of  such  proof,  and  the 
court  might  well  have  so  instructed  the  jury, 
because:  (1)  In  the  absence  of  proof  to  the 
contrary  it  will  be  presumed  that  the  law  of 
any  other  state  is  the  same  as  the  law  of 
Texas;  and  (2)  the  federal  Constitution  re- 
quires each  state  to  give  full  faith  and  credit 
to  judgments  rendered  by  courts  of  other 
states.  In  this  case  the  Ohio  court  not  only 
issued  the  writ  of  attachment,  but  rendered 
Judgment  foreclosing  the  same,  and  requiring 
the  property  to  be  sold,  which  was  done, 

[S]  Furthermore,  we  hold  that  the  trial 
court  committed  reversible  error  when  It  per- 
mitted the  plaintiff,  over  appellant's  objec- 
tion, to  testify  as  to  the  market  value  of  the 
property  shipped  in  Lima,  Ohio,  the  place  of 
destination.  The  witness  failed  to  show 
that  he  was  qualified  to  give  testimony  upon 
that  subject,  and  for  that  reason  the  case 
should  be  reversed;  and,  as  the  undisputed 
proof  shows  that  appellant  is  not  liable,  final 
judgment  will  be  rendered  by  this  court  for 
appellant 

Reversed  and  rendered. 

On  Motion  for  Rehearing. 

[4]  After  further  consideration  of  this  case 
upon  appellee's  motion  for  rehearing,  we  have 
reached  the  conclusion  that  this  court  fell 
into  error  when  it  rendered  judgment  against 
appellee.  We  still  hold  that,  if  the  cotton 
for  the  value  of  which  this  suit  was  brought 
was  taken  from  the  possession  of  the  carrier 
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by  an  officer  of  the  state  of  Ohio,  acting  un- 
der an  attachment  Issued  by  a  court  of  that 
state,  and  was  not  returned  to  the  carrier, 
appellee  is  not  entitled  to  recover.  The 
Identity  of  the  cotton  seized  by  the  Ohio  con- 
stable and  that  delivered  to  appellant  for 
shipment  was  not  submitted  to  the  jury ;  and 
we  are  now  of  opinion  that  appellee  has  the 
right  to  have  that  question  tried  and  deter- 
mined in  the  trial  court  In  other  words, 
while  the  proof  may  sustain  our  finding  upon 
that  subject  as  stated  In  our  former  opinion, 
it  does  not  appear  that  the  case  cannot  be 
more  fully  developed  upon  that  issue,  and 
for  that  reason  we  hold  that  appellee  is  enti- 
tled to  have  it  passed  upon  by  a  Jury.  We 
adhere  to  the  other  rulings  disclosed  by  our 
former  opinion. 

For  the  reasons  stated,  appellee's  motion 
for  rehearing  is  granted,  and  the  Judgment 
of  this  court  reformed  so  that  the  case  will 
stand  reversed  and  remanded. 

Motion  granted.  Judgment  reversed,  and 
cause  remanded. 


GULF,  0.  &  8.  F.  RY.  00.  v.  COOPER  et  al. 
(No.  6897.) 

(Court  of  Civil  Appeals  of  Texas.  Austin.  Dee. 
6,  1916.    Rehearing  Denied 
Jan.  24, 1917.) 

1.  Appeal  and  Ebbob  «=>930(1)— Injuries  to 
Servant— Appeal— Presumption. 

In  an  action  under  the  federal  Employers' 
Liability  Act  (Act  April  22.  1908,  c.  149,  35 
Stat  66  [Comp.  St  1918,  U  8667-8666])  for 
death  of  a  brakeman,  where  no  special  charge 
was  requested  as  to  the  reduction  of  recovery 
by  decedent's  negligence,  and  no  complaint  is 
made  as  to  the  amount  of  the  verdict,  which 
was  general  as  to  the  amount  of  damages,  the 
Court  of  Civil  Appeals  will  presume  that  the 
Jury  found  whatever  was  necessary  to  sustain 
their  verdict  i-  e.,  that  they  found  that  de- 
ceased was  not  negligent,  or,  if  he  was,  that 
they  made  proper  allowance  therefor  in  assess- 
ing damages. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  8755,  3756,  8758;  Dec. 
Dig.  «=»930U).] 

2.  Masteb  and  Sebvant  <8=j 286(33)  —  Inju- 
ries to  Sebvant— Negligence. 

It  cannot  be  said  that  a  railroad,  as  a  mat- 
ter of  law,  was  not  negligent.  In  crushing  its 
brakeman  between  two  cars  attempted  to  be 
coupled,  because  its  conductor  did  not  know 
that  the  brakeman  was  between  the  cars,  since 
the  question  would  still  remain  whether  or  not 
the  conductor  was  negligent  in  not  knowing  the 
fact 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  g  1020;  Dec.  Dig.  «=» 
286(33).] 

3.  Evidence  <8=590  —  Credibility  —  Testi- 
mony or  Interested  Witness  —  Binding 
Force. 

In  an  action  for  death  of  a  railroad  brake- 
man,  the  jury  were  not  bound  to  believe  the 
testimony  of  the  road's  conductor,  as  he  was  an 
interested  witness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  g  2439;  Dec.  Dig.  «J=»590.] 


4.  Master  and  Servant  286(1),  288(1), 
289(1)— Injuries  to  Sebvant— Negligence 
—  Assumption  of  Risk  —  Questions  fob 
Jury. 

Ordinarily  the  question  of  negligence,  con- 
tributory or  otherwise,  as  well  as  that  of  as- 
sumed risk,  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  gg  1001,  1008,  1068,  1069, 
1087.  1088,  1089;  Dec.  Dig.  «=>286(1),  288(1), 
289(i)J 

5.  Masteb  and  Sebvant  oj=»204(l)— Federal 
Employers'  Liability  Act  —  Assumption 
or  Risk. 

The  federal  Employers*  Liability  Act  does 
not  abolish  assumed  risk  as  a  defense,  except 
where  the  failure  of  the  railway  company  to 
comply  with  the  act  as  to  safety  appliance 
equipment  has  contributed  to  the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  g  544;  Dec.  Dig.  «=> 
204(1).] 

6.  Master  and  Servant  «=>203(1),  227(1)  — 
"Contributory  ,  Negligence"  —  "Assump- 
tion or  Risk." 

The  distinction  between  "assumed  risk"  and 
"contributory  negligence"  Is  that  contributory 
negligence  implies  fault  or  a  breach  of  duty  on 
the  part  of  the  injured  servant  either  by  do- 
ing or  failing  to  do  something  that  a  reasonably 

Erudent  man  would  not  have  done  or  would  not 
ave  failed  to  do  to  avoid  being  injured,  while 
dangers  incident  to  an  employment,  which  ordi- 
nary prudence  cannot  always  avoid,  when 
known  or  obvious  to  the  employe,  are  assumed 
by  him  as  an  implied  part  of  his  contract  of  em- 
ployment 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  gg  538-540,  542,  668;  Dec. 
Dig.  «=»208(1),  227(1). 

For  other  definitions,  Bee  Words  and  Phrases, 
First  and  Second  Series,  Assumption  of  Risk; 
Contributory  Negligence.] 

7.  Master  and  Servant  ®=>226(1)— Federal 
Employers'  Liability  Act— Assumption  or 
Risk. 

Where  a  locomotive  engineer  failed  to  obey 
a  brakeman's  stop  signal,  so  that  the  latter  was 
crushed  between  two  cars,  one  of  which  he  waa 
attempting  to  prepare  for  coupling,  such  brake- 
man  did  not  assume  the  risk  of  injury  by  volun- 
tarily placing  himself  in  front  of  the  drawhead 
of  the  standing  car,  since,  by  the  Employers' 
Liability  Act  the  engineer  s  act  was  the  act  of 
the  road,  and  the  servant  does  not  assume  the 
risk  of  injury  arising  from  the  negligence  of  the 
master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  659,  660,  661,  665;  Dec. 
Dig.  <S=»226(1).] 

8.  Executors-  and  Administrators  «=»22(1) 
— Temporary  Administratrix— Authority 
to  Appoint— Statutes. 

Under  Rev.  St.  arts.  3297,  3298,  authoris- 
ing the  county  judge  to  appoint  a  temporary  ad- 
ministrator and  to  define  the  powers  conferred 
by  such  an  appointment,  the  probate  court  had 
authority  to  appoint  the  widow  of  a  railroad's 
brakeman,  killed  in  service,  temporary  adminis- 
tratrix of  his  estate  to  bring  suit  against  the 
railroad  under  the  federal  Employers'  Liabili- 
ty Act;  the  appointment  being  made  October 
18,  1915,  and  the  suit  being  tried  November 
24th,  before  the  next  meeting  of  the  probate 
court  of  the  county. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  gg  116,  123-125; 
Dec.  Dig.  «=>22(1).] 

Appeal  from  District  Court,  Bell  County; 
John  D.  Robinson,  Judge. 
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Action  by  Mrs.  Dona  Cooper,  administra- 
trix, and  others,  against  the  Gulf,  Colorado 
ft  Santa  Fe  Railway  Company.  From  a 
judgment  for  plaintiffs,  defendant  appeals. 
Judgment  affirmed. 

Terry,  Cavin  ft  Mills,  and  A.  H.  Culwell, 
all  of  Galveston,  for  appellant  Wlnbourn 
Pearce,  of  Temple,  and  A.  I*  Curtis,  of  Bel- 
ton,  for  appellees. 

Findings  of  Fact 

JENKINS,  J.  On  May  27,  1915,  W.  D. 
Cooper  was  a  brakeman  on  appellant's  train. 
He  went  between  the  cars  to  adjust  a  knuckle 
in  order  to  make  a  coupling.  He  was  caught 
between  the  drawheads  and  received  inju- 
ries from  which  he  died  immediately.  At 
the  October  term,  1915,  the  county  Judge  of 
Bell  county,  where  the  deceased  resided  at 
the  time  of  his  death',  appointed  his  wife, 
Mrs.  Dona  Cooper,  temporary  administratrix 
of  the  estate  of  W.  D.  Cooper,  deceased,  to 
take  charge  of  his  personal  property,  and 
"to  Institute,  maintain,  and  prosecute  a  suit 
for  damages  against  the  Gulf,  Colorado  ft 
Santa  Fe  Railway  Company  on  account  of 
the  injuries  received  by  W.  D.  Cooper,  which 
injuries  resulted  in  his  death,  which  action 
may  be  brought  and  maintained  for  the  bene- 
fit of  such  persons  as  may  be  entitled  to  re- 
cover." Mrs.  Cooper  qualified  as  such  tem- 
porary administratrix.  She  thereafter  filed 
this  suit  In  behalf  of  herself  and  the  four 
minor  children  of  herself  and  W.  D.  Cooper, 
deceased.  The  case  was  tried  before  a  jury 
upon  a  general  charge  in  the  district  court  of 
Bell  county,  November  24,  1915,  and  resulted 
In  a  verdict  In  favor  of  appellees  for  $12,- 
000;  $6,000  for  Mrs.  Cooper,  and  $1,500  for 
each  of  the  four  children.  Appellees  alleged 
that  while  W.  D.  Cooper  was  employed  by 
appellant  as  a  brakeman,  and  while  working 
In  that  capacity  on  a  freight  train,  in  the 
usual  and  customary  discharge  of  his  duties, 
he  went  between  two  cars  to  arrange  the 
coupling  apparatus;  that  it  was  necessary 
for  him  to  da  so,  and  that,  while  so  engaged, 
other  employes  of  appellant  negligently  shov- 
ed the  cars  together  in  such  way  as  to  catch 
him  between  the  drawheads  and  injure  him 
so  that  he  died;  that  such  movement  of  the 
cars  was  without  warning  to  deceased,  and 
in  disobedience  of  a  stop  order  given  by  de- 
ceased. 

T.  H.  Henderson,  a  witness  for  appellees, 
an  experienced  railroad  man,  who  had  In 
early  life  worked  as  a  brakeman,  and  had 
worked  25  years  In  the  engine  department, 
12  years  as  an  engineer,  testified,  In  sub- 
stance, that  he  lived  with  his  father  about 
55  steps  south  of  the  railroad  track  where 
the  Injury  occurred;  that  the  local  train 
came  in  from  the  west  between  3  and  4 
o'clock  p.  m.  and  cut  loose  a  carload  of  crush- 
ed gravel  and  distributed  the  same  upon  the 
track;  that  at  the  time  of  the  accident  he 
and  his  father  were  standing  at  his  father's 


yard  fence;  that  after  the  rock  was  un- 
loaded the  engine  was  backing  the  empty 
car  slowly  toward  a  furniture  car  which  had 
been  left  standing  on  the  track ;  that  Cooper 
got  onto  the  gravel  car  and  was  riding  back 
for  a  distance  of  25  or  30  yards,  at  which 
time  he  jumped  off  and  ran  ahead  on  the 
outside  of  the  track  about  15  or  20  yards, 
when  he  gave  the  engineer  a  stop  signal 
three  times,  and  went  in  on  the  center  of 
the  track  and  ran  to  where  the  furniture  car 
was  standing;  that  when  he  gave  the  stop 
signal  he  was  near  the  furniture  car,  but  was 
some  40  feet  ahead  of  the  moving  car;  that 
the  stop  signal  was  not  obeyed,  and  the  car 
did  not  stop  until  It  struck  the  furniture  car ; 
that  the  place  where  the  Injury  occurred  was 
not  directly  in  front  of  him,  so  that  the  mov- 
ing car  cut  off  his  view  of  the  Impact;  that 
another  brakeman,  Housely,  who  was  some 
40  feet  distant  ran  up  and  looked  in  and 
gave  the  engineer  a  violent  signal  to  move 
forward,  from  which  be  inferred  that  Coop- 
er was  hurt;  that  he  immediately  went  to 
the  place;  and  that  Cooper  breathed  only  a 
few  times  after  he  got  to  him.  This  testi- 
mony was  corroborated  by  other  witnesses. 
It  was  also  contradicted  by  the  other  brake- 
man,  and  by  the  conductor;  but  the  finding 
of  the  jury  In  appellees'  favor  was  under  the 
charge  given,  In  effect,  that  this  testimony 
was  true,  and  we  therefore  adopt  the  testi- 
mony of  the  witness  Henderson  as  above  set 
out  as  facts  in  this  case. 

By  reason  of  the  moving  car's  cutting 
Cooper  off  from  Henderson's  view,  he  could 
not  see  whether  or  not  Cooper  looked  back 
after  he  went  in  on  the  track.  Cooper  was 
standing  in  front  of  the  drawheads  when  he 
was  struck,  facing  west;  that  Is,  with  his 
back  towards  the  moving  car,  as  was  shown 
by  food  which  he  spat  on  the  drawhead  of 
the  furniture  car.  Had  he  been  standing  to 
one  side  of  the  drawhead,  he  would  not  have 
been  hurt.  Had  he  looked  back,  he  could 
have  seen  that  the  moving  car  had  not 
stopped.  At  the  rate  the  car  was  moving, 
the  engineer  could  have  stopped  it  within 
three  feet  It  was  moving  at  the  rate  of 
three  or  four  miles  an  hour. 

It  was  admitted  that  the  train  upon  which 
deceased  was  at  work  was  at  the  time  of  his 
death  engaged  in  interstate  commerce,  and 
that  the  appellant  had  complied  with  the 
federal  Safety  Appliance  Act  (Act  March  2, 
1893,  c.  196,  {  2,  27  Stat  531,  U.  S.  Comp. 
Stat  1913,  §  8606  et  seq.)  in  properly  equip- 
ping its  said  cars  with  automatic  couplers; 
and  we  find  such  to  be  the  fact 

Opinion. 

Appellant  assigns  error  upon  that  portion 
of  the  fifth  paragraph  of  the  court's  charge 
which  reads: 

"  •  •  •  And  if  you  further  believe  and  find 
from  the  evidence  that,  at  the  time  and  place  al- 
leged, said  W.  D.  Cooper  was  in  the  employment 
of  the  defendant  as  a  railway  brakeman  on  on* 
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of  defendant's  freight  trains,  and  if  you  further 
believe  from  the  evidence  that,  while  in  the  ordi- 
nary discharge  of  his  duties  as  such  brakeman, 
it  became  and  was  necessary  to  enter  between 
such  freight  cars  to  adjust  the  coupling  appara- 
tus thereon,  and  that  while  so  engaged  the  de- 
fendant, its  servants  and  employes,  carelessly 
and  negligently  shoved  the  said  cars  together, 
catching  the  said  W.  D.  Cooper  between  said 
cars  and  thereby  fatally  injuring  him,  as  alleg- 
ed, and  if  you  further  find  that  the  moving  of 
said  cars  at  the  time  and  in  the  manner  they 
were  moved  was  'negligence,'  as  that  term  has 
been  defined  heretofore,  and'if  you  further  find 
that  such  negligence,  if  any,  was  the  direct  and 
proximate  cause  of  the  injury  and  death  of 
said  W.  D.  Cooper,  then  you  will  find  for  plain- 
tiff and  assess  her  damages  as  hereinafter  di- 
rected, unless  you  find  for  defendant  under  oth- 
er instructions  given  you  in  this  charge." 

A  correct  definition  of  "negligence"  bad 
been  given  In  a  previous  part  of  the  charge. 

The  appellant  submits  as  propositions  un- 
der this  assignment  of  error:  (1)  That  there 
was  no  evidence  that  It  was  necessary  for 
the  deceased  to  go  between  the  cars  at  the 
time  he  did  so,  and  that  therefore  In  going 
between  the  cars  he  was  not  in  the  discharge 
of  any  duty  which  he  owed  to  appellant.  (2) 
That  there  was  no  evidence  of  negligence  on 
the  part  of  the  appellant  In  that  the  conductor 
did  not  know  that  the  deceased  was  between 
the  cars  at  the  time  the  same  were  shoved  to- 
gether. (3)  That  the  undisputed  evidence 
showed  that  the  proximate  cause  of  the  injury 
was  the  negligence  of  the  deceased  in  volunta- 
rily placing  himself  In  a  position  of  danger, 
and  that  the  court  should  have  so  Instructed 
the  jury,  instead  of  leaving  that  issue  for  them 
to  determine.  (4)  That  the  undisputed  evi- 
dence showed  that  the  deceased  assumed  the 
risk  of  the  injury  received  by  him,  and  that 
the  court  should  so  have  Instructed  the  jury, 
instead  of  leaving  that  issue  for  their  deter- 
mination. (5)  The  evidence  conclusively 
shows  that,  under  the  terms  of  the  federal 
Employers'  Liability  Act,  the  deceased  as- 
sumed the  risk.  (6)  The  appellant  having 
compiled  with  the  law  as  to  automatic  cou- 
plers, no  duty  devolved  upon  the  deceased  to 
go  between  the  cars  to  effect  the  coupling. 
(7)  There  being  no  evidence  that  the  coupling 
was  defective,  the  deceased  assumed  the  risk 
in  going  between  the  cars  to  make  the  cou- 
pling. (8)  There  being  no  evidence  that  the 
coupling  was  defective,  the  deceased  was 
guilty  of  negligence  as  a  matter  of  law  in 
going  between  the  cars. 

It  will  be  seen  that  several  of  these  propo- 
sitions cover  practically  the  same  ground, 
and  we  shall  not  undertake  to  discuss  them 
■eriatum. 

The  federal  Employers'  Liability  Act  abol- 
ishes the  plea  of  contributory  negligence  as 
a  bar  to  a  cause  of  action,  but  requires  the 
jury  to  diminish  the  damages  In  proportion 
to  the  negligence  of  the  injured  party,  except 
where  a  violation  of  that  statute  by  the  rail- 
way company  contributed  to  the  Injury,  In 
which  case  no  diminution  of  damages  is  to 
be  allowed  on  account  of  the  contributory 


negligence  of  the  injured  party.  Railway 
Co.  v.  Horton,  238  U.  S.  502,  34  Sup.  Ct.  635, 
58  L.  Ed.  1069,  L.  R.  A.  1915C,  1  Ann.  Cas. 
1915B,  475. 

[1]  The  court,  in  a  subsequent  part  of  Its 
charge,  properly  Instructed  the  jury  as  to 
this  phase  of  the  law.  As  the  jury  returned 
a  general  verdict  as  to  the  amount  of  dam- 
ages, It  cannot  be  determined  with  certainty 
whether  or  not  they  found  that  the  deceased 
was  guilty  of  contributory  negligence.  No 
special  charge  was  requested  on  this  phase 
of  the  case ;  no  complaint  is  made  as  to  the 
amount  of  the  verdict  Therefore  it  will  be 
presumed  that  the  jury  found  in  this  regard 
whatever  was  necessary  to  sustain  their  ver- 
dict. That  is  to  say,  that  they  found  that 
the  deceased  was  not  guilty  of  contributory 
negligence,  or,  if  he  was,  that  they  made 
proper  allowance  therefor  In  assessing  the 
damages. 

But  the  contention  of  appellant  is  that  the 
undisputed  evidence  shows  that  the  deceased 
was  guilty  of  contributory  negligence  as  a 
matter  of  law,  and  that  the  Jury  should  have 
been  so  Instructed,  instead  of  leaving  to  them 
to  find,  as  they  may  have  done,  under  the 
charge  given,  that  be  was  not  guilty  of  con- 
tributory negligence.  This  proposition  rests 
upon  the  contention  that  appellant,  having 
furnished  Its  cars  with  automatic  couplers, 
and  the  same  not  being  out  of  repair,  it  was 
not  the  duty  of  the  deceased  to  go  between 
the  cars  to  effect  the  coupling. 

Under  the  old  system,  it  was  necessary  for 
the  brakeman  to  stand  between  the  cars  at 
the  time  of  the  impact  and  make  the  coupling 
by  means  of  a  pin  fastened  to  the  draw  head 
with  a  chain.  This  was  very  dangerous,  and 
it  was  to  avoid  this  danger  that  railway 
companies  were  required  to  furnish  their 
ears  with  automatic  couplers — that  is  to  say, 
such  as  would  couple  automatically  by  Im- 
pact when  the  cars  came  together — and  thus 
the  brakeman,  in  order  to  effect  the  coupling, 
need  not  remain  between  the  cars  until  the 
Impact  is  made.  But  the  evidence  in  this 
case  shows  that,  notwithstanding  the  cars 
were  furnished  with  automatic  couplings,  and 
the  same  are  not  out  of  repair,  it  may  be 
necessary  for  a  brakeman  to  go  between  the 
cars  and  adjust  with  his  hands  the  knuckle, 
In  order  that  the  coupling  may  be  automati- 
cally made  when  the  cars  come  together; 
the  safety  to  the  brakeman  being  that  when 
he  has  adjusted  the  knuckle  he  can  get  from 
between  the  cars  before  they  come  together, 
there  being  no  necessity  for  his  remaining 
there  to  make  the  coupling,  as  under  the  old 
system.  In  such  case,  the  cars  are  supposed 
to  be  standing  still  while  he  is  adjusting  the 
knuckle. 

Housely,  the  other  brakeman,  testified  he 
and  not  Cooper,  was  giving  the  signals ;  that 
the  empty  car  came  back  against  the  furni- 
ture car,  but  did  not  make  the  coupling.  He 
says: 
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"I  slacked  ahead  just  a  little,  and  I  went 
ahead  probably  two  feet  and  gave  the  stop 
signal.  *  *  *  I  opened  the  one  (the  knuckle) 
on  the  furniture  car,  and  he  started  to  open  the 
one  on  the  ballast  car ;  but  I  told  him  to  leave  it 
off,  and  he  turned  around  and  saw  this  apart 
on  the  furniture  car  and  said,  'All  right,'  and  I 
gave  the  back-up  signal,  and  I  looked  to  see  if 
the  coupling  was  made,  and  when  I  looked  back 
in  there  the  train  had  backed  and  Cooper  was 
between  the  drawbars,  and  I  gave  a  slack  sig- 
nal fast,  and  as  the  car  wrenched  off  he  said, 
'Catch  me  '  and  I  caught  him  and  he  fell  on 
the  track. 

This  witness  says  that,  when  he  turned  to 
give  the  signal  to  back  up,  Cooper  was  stand- 
ing at  the  end  of  the  furniture  car,  and 
that,  when  he  looked  to  see  If  the  coupling 
had  been  made,  Cooper  was  caught  between 
the  drawheads.  The  theory  of  appellant, 
based  on  this  testimony,  is  that  Cooper  at- 
tempted to  pass  between  the  cars,  after 
Housely  had  given  the  back-up  signal,  and 
was  caught  between  the  drawheads.  While 
it  is  evident  that  the  Jury  did  not  believe 
this  witness  as  to  who  was  giving  the  sig- 
nals, It  appears  from  his  standpoint  as  an 
experienced  brakeman  that  he  regarded  the 
adjustment  of  the  knuckles  as  necessary,  not- 
withstanding the  fact  that  the  coupling  was 
automatic  and  not  out  of  repair.  Henderson, 
who,  as  has  been  said,  was  an  experienced 
railroad  man,  testified: 

"They  (the  brakemen)  are  accustomed  to  go- 
ing in  there  (between  the  cars)  in  preparing  the 
drawheads." 

Upon  cross-examination  Housely  said: 

"I  adjusted  one  knuckle,  and  he  started  to 

adjust  the  other,  and  I  told  him  not  to  do  that, 

and  he  said,  'All  right.'" 

[2,  3]  There  Is  no  merit  in  the  contention 
that  appellant,  as  a  matter  of  law,  was  not 
guilty  of  negligence  because  the  conductor 
did  not  know  that  Cooper  was  between  the 
cars.  Such  fact  is  not  shown  by  the  uncon- 
tradicted testimony,  and,  even  If  It  was,  the 
question  would  still  remain  whether  or  not 
the  conductor  was  guilty  of  negligence  in 
not  knowing  that  Cooper  was  between  the 
cars.  Railway  Co.  v.  Courtney,  30  Tex.  Civ. 
App.  644,  71  S.  W.  307.  The  conductor  tes- 
tified that  he  was  not  taking  signals  from 
Cooper,  and  did  not  know  where  he  was. 
The  Jury  were  not  bound  to  believe  this  testi- 
mony, as  he  was  an  Interested  witness.  Wy- 
att  v.  Moore,.  152  S.  W.  1133;  Gameson 
v.  Gameson,  162  S.  W.  1169;  Bank  v.  How- 
ard, 174  S.  W.  719;  Bank  v.  McWhorter,  179 
S.  W.  1150.  Besides,  he  was  contradicted  by 
T.  H.  Henderson,  J.  R.  Henderson,  W.  E. 
McCall,  and  D.  M.  McCall,  each  of  whom  tes- 
tified that  Cooper  was  giving  signals  to  the 
engineer,  and  even  the  witness  Housely  testi- 
fied that  Cooper  repeated  a  signal  which  he 
gave. 

[4]  Ordinarily,  the  question  of  negligence, 
contributory  or  otherwise,  as  well  as  that  of 
assumed  risk,  Is  for  the  jury.  Railway  Co. 
v.  Levi,  59  Tex.  674 ;  Railway  Co.  v.  Cunning- 
ham, 168  S.  W.  428;  Stalworth  v.  Refining 
Co.,  175  S.  W.  767;  Railway  Co.  v.  Thomas, 


175  S.  W.  822;  Bonnet  ▼.  Railway  Co.,  89 
Tex.  72,  33  S.  W.  334 ;  Railway  Co.  v.  Fuller, 
204  Fed.  45,  122  C.  C.  A.  359;  Railway  Co. 
v.  Jarvis,  227  Fed.  8,  141  C.  C.  A.  562 ;  Rail- 
way Co.  v.  Gadd,  207  Fed.  277,  125  O.  C.  A. 
21 ;  Railway  Co.  v.  Goughnour,  208  Fed.  961, 
126  C.  C.  A.  39;  Railway  Co.  v.  Cotts,  95  S. 
W.  602.  The  facts  of  this  case  do  not  take 
it  out  of  the  general  rule.  Besides,  as  here- 
inbefore stated,  under  the  federal  statute 
contributory  negligence  Is  not  a  bar  to  re- 
covery, but  goes  only  to  a  diminution  of  dam- 
ages. 

[6]  Appellant  seems  to  rely  chiefly  for  sup- 
port of  its  first  assignment  of  error,  as  also 
Its  second,  third,  and  fourth  assignments, 
upon  the  doctrine  of  assumed  risk.  As  we 
understand  the  federal  Employers'  Liability 
Act,  it  does  not  abolish  assumed  risk  as  a 
defense,  except  where  the  failure  of  the  rail- 
way company  to  comply  with  the  act  as  to 
safety  appliance  equipment  has  contributed  to 
the  injury,  but  that,  with  this  exception,  the 
doctrine  of  assumed  risk  is  left  as  It  was  at 
common  law.  Railway  Co.  v.  Horton,  su- 
pra; Railway  Co.  v.  Crockett,  234  V.  S.  727, 
34  Sup.  Ct  897,  58  L.  Ed.  1664;  Railway  Co. 
v.  Sauter,  223  Fed.  604,  189  CCA  150. 

[I]  "Assumed  risk"  and  "contributory  neg- 
ligence" are  sometimes  loosely  treated  as 
synonymous.  This,  perhaps,  for  the  reason 
that  the  same  act  may  constitute  both  assum- 
ed risk  and  contributory  negligence.  Rail- 
way Co.  v.  Allen,  48  Tex.  Civ.  App.  66,  108 
S.  W.  441.  But  there  Is  a  well-recognised 
distinction  between  assumed  risk  and  con- 
tributory negligence.  Contributory  negli- 
gence Implies  fault  or  a  breach  of  duty  on  the 
part  of  the  injured  party,  either  by  doing  or 
by  failing  to  do  something  that  a  reasonably 
prudent  man  would  not  have  done,  or  would 
not  have  failed  to  do,  to  avoid  being  injured 
under  the  same  or  similar  circumstances.  On 
the  other  hand,  there  Is  a  certain  amount  of 
danger  Incident  to  many  employments,  which 
ordinary  prudence  cannot  always  avoid. 
Where  these  are  known  to  the  employe,  they 
are  assumed  by  him  as  an  Implied  part  of  his 
contract  of  employment.  An  employs  as- 
sumes the  risk  of  those  dangers  known  to 
him  to  be  ordinarily  Incident  to  the  labor 
which  he  has  agreed  to  perform,  or  which 
are  so  obvious  that  a  man  of  ordinary  Intelli- 
gence and  prudence  must  necessarily  be  pre- 
sumed to  have  learned  of  them  in  the  ordi- 
nary course  of  his  employment.  Rogers  v. 
Railway  Co.,  76  Tex.  502, 13  S.  W.  640 ;  Rail- 
way Co.  v.  Allen,  supra ;  Bonnet  v.  Railway 
Co.,  89  Tex.  72,  33  S.  W.  334;  Railway  Co. 
v.  Somen,  78  Tex.  439, 14  S.  W.  779;  Carter 
v.  Railway  Co.,  155  S.  W.  638;  Oil  Co.  v.  Car- 
son, 186  S.  W.  1003 ;  Railway  Co.  v.  Dickens, 
170  S.  W.  835;  Railway  Co.  v.  Horton,  su- 
pra; Railway  Co.  v.  Sauter,  supra;  Hallway 
Co.  v.  Stewart,  223  Fed.  80, 138  O.  C.  A.  444; 
James  v.  Lumber  Co.,  44  L.  R.  A.  84  et  seq., 
note. 

[7]  It  is  the  contention  of  the  appellant 
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that  Cooper  assumed  the  risk  of  the  Injury 
which  he  suffered  for  the  reason  that  the 
undisputed  evidence  shows  that  he  volun- 
tarily placed  himself  In  front  of  the  draw- 
head  of  the  standing  car,  and  as  an  experienc- 
ed brakeman,  as  well  as  a  man  of  ordinary 
Intelligence,  he  must  necessarily  have  known 
that  he  would  be  crushed  by  the  Impact  of 
the  moving  car  when  the  cars  came  together. 
But  there  Is  another  principle  of  law  which 
must  be  taken  Into  consideration  under  the 
facts  of  this  case,  vis.  The  servant  does  not 
assume  the  risk  of  injury  arising  from  the 
negligence  of  the  master  (except  under  cir- 
cumstances not  Involved  in  this  case,  and 
therefore  need  not  be  here  discussed).  Rail- 
way Co.  v.  Jowers,  110  S.  W.  946;  Railway 
Co.  v.  Mitchell,  48  Tex.  Civ.  App.  881,  107 
S.  W.  374;  Railway  Co.  v.  O'Connor,  78  S. 
W.  874;  Railway  Co.  v.  Bosher,  166.  8.  W. 
93;  Railway  Co.  v.  Fuller,  204  Fed.  45,  122 
C.  a  A.  359;  Railway  Co.  v.  Gadd,  207  Fed. 
277,  125  C.  C.  A.  21;  Railway  Co.  v.  Gough- 
nour,  208  Fed.  961, 126  O.  C.  A.  39. 

By  virtue  of  the  terms  of  the  Employers' 
Liability  Act,  the  act  of  the  engineer  was  the 
act  of  the  railway  company.  Railway  Co.  v. 
Gadd,  supra.  The  Jury  found  that  the  en- 
gineer was  .  negligent  in  shoving  the  car 
against  Cooper,  and  that  such  negligence  was 
the  proximate  cause  of  the  Injury.  This  find- 
ing Is  supported  by  the  evidence.  Except  for 
the  failure  of  the  engineer  to  obey  Cooper's 
stop  signal,  there  was  no  danger  In  Cooper's 
going  and  remaining  between  the  cars.  He 
did  not  assume  the  risk  of  danger  to  himself, 
for  the  reason  that,  aside  from  the  negli- 
gence of  the  engineer,  there  was  no  danger. 
He  had  the  right  to  assume  that  the  engineer 
would  observe  and  obey  the  stop  signal,  as 
was  his  duty  to  do.  Railway  Co.  v.  Gough- 
nour,  supra;  Cunningham  v.  Neal,  49  Tex. 
Civ.  App.  613, 109  S.  W.  455;  Railway  Co.  v. 
Courtney,  30  Tex.  Civ.  App.  544,  71  S.  W. 
307. 

This  is  also  an  answer  to  appellant's  con- 
tention that  Cooper  assumed  the  risk,  be- 
cause he  chose  the  more  dangerous  way  in 
which  to  perform  his  duty.  But  for  the  neg- 
ligence of  the  engineer,  the  way  which  be 
chose  did  not  Involve  any  danger  at  all. 

Appellant  cites  the  case  of  Railway  Co. 
Hynson,  101  Tex.  545, 109  S.  W.  929,  in  which 
It  was  held,  as  a  matter  of  law,  that  Hynson 
assumed  the  risk.  The  alleged  negligence  in 
that  case  was  the  failure  of  the  railway  com- 
pany to  block  Its  guard  rails; — a  fact  which 
was  known  to  Hynson,  or  which,  under  the 
undisputed  testimony,  he  was  presumed  to 
have  known.  There  was  no  negligence  on  the 
part  of  the  engineer  In  pushing  the  train  up- 
on Hynson.   He  was  not  given  any  stop  sig- 


nal. It  was  also  held  in  that  case  that  Hyn- 
son assumed  the  risk,  because  he  chose  the 
more  dangerous  way  in  attempting  to  make 
the  coupling.  The  danger  of  the  way  which 
he  chose  was  obvious,  as,  If  his  foot  should 
be  caught  In  the  guard  rail,  as  It  was,  the 
engineer  would  not  know  that  fact,  and  Hyn- 
son would  be  unable  to  give  the  stop  signal. 
The  case  of  Gilbert  v.  Railway  Co.,  128  Fed. 
529,  63  C.  C.  A  27,  was  decided  upon  the 
doctrine  of  contributory  negligence,  which 
was  then  a  bar  to  recovery. 

The  court,  at  appellant's  request,  Instruct- 
ed the  jury  as  to  appellant's  theory  that 
Cooper  at  the  time  of  his  Injury  was  at- 
tempting to  cross  between  the  moving  cars 
and  was  caught  between  the  drawheads,  and 
to  find  for  appellant  if  they  found  such  to 
be  the  fact 

In  view  of  the  special  charges  given  at  ap- 
pellant's request,  and  in  view  of  the  further 
fact  that  the  charge  of  the  court  necessarily 
precluded  any  recovery,  unless  the  jury 
found  that  negligence  on  the  part  of  the  ap- 
pellant, was  the  proximate  cause  of  the  In-, 
jury,  we  do  not  think  that  the  assignments 
as  to  the  refusal  of  the  court  to  give  the  spe- 
cial instructions  requested  by  appellant  are 
well  taken. 

We  overrule  appellant's  assignment  of  er- 
ror as  to  the  admission  of  the  evidence  that 
Mrs.  Cooper  was  appointed  temporary  admin- 
istratrix of  the  estate  of  W.  D.  Cooper,  de- 
ceased, for  the  purpose  of  bringing  this  suit 

[S]  It  is  the  contention  of  appellant  that 
the  probate  court  had  no  authority  to  make 
such  appointment,  for  the  reason  that  the 
prosecution  of  the  suit  would  necessarily  ex- 
tend beyond  the  time  of  the  next  meeting  of 
the  probate  court  The  appointment  was 
made  October  18,  1915;  this  suit  was  tried 
November  24,  1915,  which  was  before  the 
next  meeting  of  the  probate  court  of  Bell 
county.  The  statute  authorizes  the  county 
judge  to  appoint  a  temporary  administrator 
(R.  S.  art  3297),  and  to  define  the  powers 
conferred  by  such  appointment  (article  3298). 
Insurance  Co.  v.  Gibbs,  34  Tex.  Civ.  App.  131, 
78  S.  W.  899,  where  the  court  said : 

"The  county  court  had  the  authority  to  ap- 
point a  temporary  administrator  to  prosecute 
the  suit,  and  to  continue  such  temporary  admin- 
istration so  long  as  was  necessary  to  accomplish 
the  ends  of  the  original  appointment" 

To  the  same  effect  is  Williams  v.  Bank, 
91  Tex.  651,  46  S.  W.  690.  See,  also,  Rail- 
way Co.  v.  Hook,  60  Tex.  403;  Callahan  v. 
Houston,  78  Tex.  494,  14  S.  W.  1027. 

Finding  no  error  of  record,  the  judgment 
of  the  trial  court  is  affirmed. 

Affirmed. 
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HUGHES  et  aL  ▼.  WILLIS.   (No.  14ft) 
(Court  of  Civil  Appeals  of  Texas.  Beaumont. 
Nov.  9,  1916.) 

1.  Appeal  ahd  Error  «J=»767(1)  —  Briefs  — 
Failure  to  Comply  with  Rules. 

Where  appellant's  brief  was  not  prepared 
according  to  Courts  of  Civil  Appeals  Rules,  in 
that  it  contained  and  referred  to  no  assign- 
ments of  error  and  its  propositions  were  too 
general  and  not  followed  by  sufficient  statement 
of  proceedings,  it  will  be  stricken  from  the  rec- 
ord. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  <S=3767(1).] 

2.  Sheriffs  and  Constables  «=»170  —  Re- 
lease of  Property  on  Defective  Bond — 
Liability. 

Where  a  sheriff  released  attached  goods 
upon  the  filing  of  a  defective  replevin  bond  and 
the  goods  were  later  destroyed  by  fire  and  de- 
fendant was  otherwise  insolvent,  the  sheriff 
and  his  bondsmen  will  be  liable  for  the  amount 
of  the  debt  and  10  per  cent,  thereof  as  statu- 
tory damages. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  §§  409-413;  Dec.  Dig. 
«=»170.] 

Appeal  from  Newton  County  Court;  W.  El 
Gray,  Judge. 

Action  by  J.  R.  Willis  against  T.  M. 
Hughes  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

Forse  &  Ferguson,  of  Newton,  for  appel- 
lants. Powell  &  Huffman,  of  Jasper,  for  ap- 
pellee. 

BROOKE,  J.  On  the  6th  day  of  October, 
1913,  appellee,  J.  R.  Willis,  filed  suit  against 
T.  M.  Hughes  and  Preston  Hughes,  compos- 
ing the  private  partnership  of  Hughes  Mer- 
cantile Company,  on  an  open  account  In  the 
sum  of  $352.50,  and  on  the  same  day  filed 
his  application  and  bond  for  attachment, 
which  attachment  was,  on  the  said  6th  day 
of  October,  1913,  Issued  by  the  county  judge 
and  placed  In  the  hands  of  the  sheriff  of 
Newton  county,  who  executed  same  by  levy- 
ing upon  the  stock  of  goods,  wares,  and  mer- 
chandise in  the  storehouse  of  Hughes  Mer- 
cantile Company  at  Bon  Wier,  Tex.,  valued 
at  $600.  On  the  7th  of  October,  1913,  de- 
fendants T.  M.  Hughes  and  E.  P.  Hughes 
replevied  said  goods,  wares,  and  merchandise 
by  executing  a  replevy  bond  In  the  sum  of 
$352.50,  signed  by  T.  M.  Hughes  and  E.  P. 
Hughes  as  principals  and  S.  A.  Stark  as 
surety.  On  the  13th  day  of  October,  1913, 
the  stock  of  goods  replevied  was  destroyed 
by  fire.  On  the  7th  of  January,  1915,  the 
case  of  J.  R.  Willis  v.  T.  M.  Hughes  et  al. 
was  called  for  trial,  when  S.  A.  Stark,  by 
way  of  intervention,  filed  his  motion  to  quash 
the  replevy  bond  because  same  was  not  a 
statutory  bond,  which  motion  was  by  the 
court  sustained,  and  the  replevy  bond  quash- 
ed. Upon  the  trial  of  the  cause  It  developed 
from  the  evidence  that  T.  M.  Hughes  was 
not  a  member  of  the  firm  of  Hughes  Mercan- 
tile Company ;  hence  Judgment  was  rendered 


against  E.  P.  Hughes  and  the  Hughes  Mer- 
cantile Company  for  $352.50,  with  interest 
and  costs.  The  goods  having  been  destroyed, 
no  foreclosure  of  the  attachment  lien  was 
taken.  On  March  27,  1915,  execution  was  is- 
sued against  E.  P.  Hughes  and  Hughes  Mer- 
cantile Company  and  returned  on  the  same 
day  by  the  sheriff  showing  that  no  property 
could  be  found  belonging  to  the  defendants. 
On  the  30th  day  of  August,  1915,  motion  was 
filed  against  the  sheriff  and  his  bondsmen 
for  having  released  the  goods  on  a  defective 
replevy  bond.  On  the  10th  of  September, 
1915,  citation  issued  against  said  sheriff  and 
his  bondsmen,  citing  them  to  appear  at  the 
October  term  of  the  county  court  to  answer 
said  motion.  On  the  21st  of  January,  1916, 
motion  was  called  for  hearing,  and  Judgment 
rendered  against  said  sheriff  and  sureties 
on  his  bond,  for  $374.55,  the  amount  of  plain- 
tiff's Judgment  against  Hughes  Mercantile 
Company  and  E.  P.  Hughes,  and  for  $37.45 
as  statutory  damages,  making  a  total  judg- 
ment of  $412,  and  all  costs  of  suit,  from 
which  judgment  this  appeal  was  taken. 

[1]  We  are  confronted  at  the  outset  with  a 
motion  to  strike  out  the  brief  of  appellants, 
for  the  reason  that  the  same  was  not  pre- 
pared according  to  the  rules  of  the  Courts 
of  Civil  Appeals,  because:  First,  the  same 
contains  no  assignments  of  error,  and  In  no 
Instance  makes  reference  to  any  assignments 
of  error  filed  In  the  trial  court.  Second,  the 
propositions  contained  In  said  brief  are  not 
made  with  reference  to  the  assignments  of 
error,  are  too  general  In  their  nature,  and 
do  not  point  out  the  error  of  the  trial  court 
relied  on  for  a  reversal  of  the  case.  Third, 
the  various  propositions  in  sold  brief  are  not 
followed  by  a  statement  of  the  proceedings 
contained  in  the  record  sufficient  to  explain 
and  support  the  propositions.  The  motion 
is  well  taken,  and  the  brief  will  be  stricken 
from  the  record. 

[J]  The  court  filed  his  findings  of  fact  and 
conclusions  of  law,  which  are  as  follows: 

"This,  is  a  motion  in  the  above  entitled  and 
numbered  cause  against  A.  M.  Sharver,  former 
sheriff  of  Newton  county,  Tex.,  and  J.  W.  Mat- 
tox,  J.  R.  Mattox,  L.  M.  Autrey,  G.  W.  Pow- 
ell, J.  D.  Powell,  L.  C.  Woods,  and  J.  S.  Griggs, 
as  sureties  on  his  official  bond  by  plaintiff,  to 
enter  judgment  against  them  as  defendants  in 
said  motion,  having  moved  the  court  to  file  find- 
ings of  fact  and  conclusions  of  law,  the  same  is 
here  now  done  and  are  as  follows: 

"Findings  of  Facts. 

"First  I  find  that  J.  R.  Willis  filed  a  motion 
in  this  cause  on  the  1st  day  of  April,  A.  D.  1915, 
which  motion  was  tried  in  this  cause  on  the 
15th  day  of  July,  A.  D.  1915,  and  before  any 
verdict  or  judgment  was  entered  in  said  cause 
plaintiff  took  a  nonsuit  and  the  cause  was  dis- 
missed at  plaintiff's  cost  on  the  14th  day  of 
July,  A.  D.  1915. 

"Second.  That  on  the  30th  day  of  August 
1915,  plaintiff  again  filed  a  motion  in  this  cause 
and  bad  new  process  issued  therein  on  the  10th 
day  of  September,  1915,  which  citation  wbb  serv- 
ed on  the  defendants  in  said  motion  on  the  13th 
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day  of  September,  A.  D.  1915,  citing  said  par- 
ties to  appear  at  the  October  term  of  the  county 
court  of  Newton  county,  and  that  defendant's 
answer  to  said  motion  was  filed  on  the  21st  day 
of  January,  1916,  on  which  day  this  cause  went 
to  trial. 

"Third.  I  find  that  A.  M.  Sharver  was  elected 
sheriff  of  Newton  county,  Tex.,  on  the  5th  day 
of  November,  A.  D.  1912,  and  duly  qualified 
by  taking  the  oath  of  office  and  making  bond,  as 
such,  on  the  26th  day  of  November,  A.  D.  1912, 
with  J.  W.  Mattax.  J.  R.  Mattox,  L.  M.  Autrey, 
G.  W.  Powell,  J.  t>.  Powell,  L.  G.  Woods,  and 
J.  S.  Griggs  as  sureties  thereon,  and  that  said 
A.  M.  Sharver  was  the  sheriff  of  Newton  coun- 
ty, Tex.,  during  the  month  of  October,  1913, 
and  at  the  time  the  writ  of  attachment  was  is- 
sued and  the  replevy  bond  taken  in  cause  No. 
105,  J.  R.  Willis  v.  T.  M.  Hughes  et  al.,  and 
that  J.  W.  Mattox,  J.  R.  Mattox,  L.  M.  Autrey, 
G.  W.  Powell,  J.  D.  Powell,  L.  O.  Woods,  and 
J.  S.  Griggs,  were  sureties  on  his  official  bond, 
at  that  time,  and  that,  at  the  time  the  writ  of 
attachment  was  issued  and  the  replevy  bond 
taken  in  said  cause,  W.  E.  Mattox  was  duly 
appointed  and  acting  sheriff  of  Newton  county, 
Tex-  under  the  said  A.  M.  Sharver. 

"Fourth.  That  on  the  6th  day  of  October, 
1913,  a  writ  of  attachment  was  issued  in  cause 
No.  105,  J.  R.  Willis  v.  T.  M.  Hughes  et  al, 
out  of  the  county  court  of  Newton  county,  Tex., 
and  placed  in  the  hands  of  the  sheriff  of  New- 
ton county,  Tex.,  which  writ  of  attachment  was 
duly  executed  by  said  A.  M.  Sharver,  by  and 
through  bis  deputy  W.  E.  Mattox,  on  the  6th 
day  of  October,  1913,  by  levying  upon  all  the 
goods,  wares,  and  merchandise  in  the  storehouse 
of  the  Hughes  Mercantile  Company  at  Bon 
Wier,  Tex.,  as  the  property  of  T.  M.  Hughes, 
and  Preston  Hughes,  then  supposed  to  compose 
the  firm  of  Hughes  Mercantile  Company. 

"Fifth.  That  on  the  7th  day  of  October,  1913, 
T.  M.  Hughes  and  E.  P.  Hughes,  as  principals, 
and  S.  A.  Stark,  as  surety,  made  and  executed 
a  replevy  bond  in  the  sum  of  $352.50  and  all 
costs  of  suit,  which  bond  was  duly  approved  on 
the  8th  day  of  October,  1913,  and  filed  in  this 
cause  on  the  16th  day  of  October,  1913. 

"Sixth.  That  the  goods  so  levied  upon  by  vir- 
tue of  attachment  above  referred  to  were  ap- 
praised by  the  ■sheriff  as  of  the  value  of  $500, 
as.  shown  by  his  return  on  said  writ  of  attach- 
ment. I  find  that  the  amount  of  plaintiff's  claim 
in  the  original  suit  was  $352.50,  and  that  said 
replevy  bond  is  not  given  for  an  amount  in 
double  the  amount  of  the  goods  attached  nor  in 
double  the  amount  of  plaintiff's  claim,  and  that 
said  bond  does  not  include  all  of  the  goods  em- 
braced in  the  levy  made  by  virtue  of  the  writ  of 
attachment.  I  also  find  that  the  goods  levied 
upon  by  the  sheriff  were  of  the  value  of  $500 
or  more. 

"Seventh.  I  find  that  on  the  7th  day  of  Oc- 
tober, 1913,  citation  was  served  upon  T.  M. 
Hughes  and  E.  P.  Hughes  composing  the  part- 
nership firm  of  Hughes  Mercantile  Company, 
and  that  on  the  same  day  they  executed  a  re- 
plevy bond  for  the  goods  attached  as  principal 
obligators  thereon,  and  that  they  nor  either  of 
them  could  sign  said  bond  as  surety;  they  be- 
ing each  sued  as  codefendanta  in  said  cause. 
That  said  bond  had  only  one  surety  thereon, 
and  is  not  otherwise  conditioned  as  required  by 
law,  and  that,  on  the  trial  of  said  cause  in 
which  this  motion  is  sued  out,  said  replevy  bond 
was  duly  quashed. 

"Eighth.  That  the  storehouse  and  all  the  goods 
levied  upon  in  the  attachment  and  replevied  by 
the  defendants  T.  M.  Hughes  and  E.  P.  Hughes 
were  destroyed  by  fire  on  the  13th  day  of  Oc- 
tober, 1913,  and  that  there  was  no  property  on 
which  to  foreclose  the  attachment  lien  on  the 
7th  day  of  January,  1915,  the  date  upon  which 
the  judgment  in  the  original  suit  against  Hughes 
Mercantile  Company  and  E.  P.  Hughes,  was  at 


the  date  of  said  judgment  insolvent,  and  now  is 
and  has  been  insolvent  since  the  rendition  of 
said  judgment 

"Ninth.  That  plaintiff  had  an  execution  issued 
against  Hughes  Mercantile  Company  and  E.  P. 
Hughes,  by  virtue  of  said  judgment,  on  the  27th 
day  of  March,  A.  D.  1915,  which  execution  was 
duly  returned  into  the  county  conrt  of  Newton 
county,  Tex.,  on  the  same  day,  showing  that 
no  property  could  be  found  belonging  to  said 
parties  in  Newton  county,  Tex. 

"Conclusions  of  Law. 

"First  I  conclude  as  a  matter  of  law  that 
the  replevy  bond  given  for  the  possession  of 'the 
goods  was  invalid  and  void  as  a  statutory  bond, 
and  that  the  sheriff,  A.  M.  Sharver,  was  negli- 
gent in  releasing  the  goods  under  said  bond,  and 
no  recovery  could  be  had  on  said  bond  in  the  suit 
and  the  same  properly  quashed. 

"Second.  That  A.  M.  Sharver  and  the  sureties 
on  his  official  bond  are  liable  to  the  plaintiff,  J. 
R.  Willis,  for  the  amount  of  his  debt  and  costs, 
as  shown  by  the  judgment,  together  with  10  per 
cent,  thereon  as  damages  as  provided  by  stat- 
ute. I  therefore  find  in  favor  of  the  plaintiff 
and  against  the  defendants  in  said  motion  the 
amount  of  his  judgment  with  5  per  cent  in- 
terest thereon  and  10  per  cent  thereof  as  dam- 
ages, making  a  total  of  $412,  and  all  costs  of 
suit.  W.  E.  Gray,  Judge  Presiding." 

There  is  no  error  apparent  of  record. 
The  judgment  of  the  lower  court  Is  in  all 
things  affirmed,  and  it  Is  so  ordered. 


VANN  et  al  v.  GEORGE  et  al.    (No.  7680.) 

(Court  of  Civil  Appeals  of  Texas.  Dallas. 
Jan.  20,  1917.) 

1.  Records  *=»18(9)— Lost  Records— Suffi- 
ciency of  Evidence  of  Title. 

In  trespass  to  try  title,  a  finding  of  title  is 
sustained  where  the  place  of  a  missing  deed  dat- 
ed in  1837  was  supplied  by  proof  that  it  was 
recorded  in  a  county  whose  records  were  subse- 
quently burned. 

[Ed.  Note.— For  other  cases,  see  Records,  Cent. 
Dig.  {  40;  Dec.  Dig.  «=»18(9).] 

2.  Appeal  and  Ebbob  «=»204(3)— Questions 
Presented  fob  Review  —  Limitation  bt 
Record. 

Whether  a  record  of  one  county  of  the  cer- 
tified copy  of  a  deed  taken  from  the  records  of 
another  county  is  admissible  is  not  rajsed  where 
no  objection  was  made  to  its  introduction  or  up- 
on ground  that  no  proper  foundation  had  been 
laid  therefor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §g  1262,  1263 ;  Dec.  Dig.  «J=» 
204(3).] 

3.  Deeds  «j=>199— Trial  «3=»105(5)— Admis- 
sibility of  Evidence— Predicate  —  Fail- 
ure to  Object. 

The  existence  and  execution  of  a  deed  may 
be  proved  by  circumstances  where  proper  pred- 
icate is  made  or  where  no  objection  is  made 
that  such  predicate  is  lacking. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §1  505-600;  Dec.  Dig.  <3=>100:  Trial, 
Cent  Dig.  i  265;  Dec.  Dig.  «=>105(5).] 

4.  Appeal  and  Error  <8=»854(2)  —  Scope  of 
Review— Correct  Decision  but  .Errone- 
ous Reasoning. 

In  trespass  to  try  title,  judgment  for  plain- 
tiff who  deraigned  title  from  the  state  will  be 
affirmed,  although  the  trial  court  erroneously 
based  its  decision  upon  the  ground  that  the  par- 
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ties  claimed  under  a  common  grantor,  and  that 
defendant's  deed  from  such  grantor  was  forged. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3408-3410;  Dec.  Dig.  «=> 
854(2).] 

Appeal  from  District  Court,  Freestone 
County;  A.  M.  Blackmon,  Judge. 

Trespass  to  try  title  by  T.  E.  George  and 
others  against  W.  T.  Vann  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

Boyd  &  Bell,  of  Teague,  for  appellants. 
Alex.  C.  Bullitt,  of  San  Antonio,  for  appel- 
lees. 

TALBOT,  J.  This  la  an  action  of  trespass 
to  try  title  brought  by  the  appellees,  T.  E. 
George  and  others,  to  recover  of  appellants, 
W.  T.  Vann  and  others,  958  aires  of  land, 
a  part  of  what  Is  known  as  the  Gertrudas 
Diaz  league  and  labor  surrey,  situated  in 
Freestone  county,  Tex.  The  land  was  pat- 
ented to  James  F.  Johnson,  assignee  of  the 
said  Diaz,  the  6th  day  of  October,  1847.  J. 
O.  Hawkins,  one  of  the  plaintiffs,  having 
died,  his  surviving  wife,  for  herself  and  as 
next  friend  for  her  minor  children,  made 
herself  a  party  to  the  suit.  Defendants  an- 
swered by  a  general  denial  and  plea  of  not 
guilty.  They  also  filed  the  affidavit  of  one 
of  their  attorneys  charging  that  a  convey- 
ance bond  for  title  purporting  to  have  been 
executed  by  the  said  James  F.  Johnson  for 
the  land  in  controversy  to  Thomas  T.  Bailey, 
which  forms  a  link  in  plaintiff's  chain  of 
title,  was  a  forgery.  One  of  the  muniments 
of  the  defendants'  title  was  a  deed  from 
Hugh  F.  McKenna  to  W.  P.  Jackson,  dated 
March  3,  1851,  and  plaintiffs  filed  an  affida- 
vit attacking  said  deed  as  a  forgery. 

The  case  was  tried  by  the  court  without 
a  Jury,  and  Judgment  rendered  In  favor  of 
the  plaintiffs  for  a  recovery  of  the  land  sued 
for,  with  writ  of  possession,  to  which  Judg- 
ment defendants  excepted  and  perfected  an 
appeal  to  this  court. 

The  court  filed  the  following  conclusions 
of  fact  aad  law: 

"Findings  of  Fact 

"I.  The  defendants  were  naked  trespassers, 
without  title,  and  were  in  possession  of  the  land 
sued  for. 

"II.  The  land  in  controversy  was  patented  by 
the  state  of  Texas  to  James  F.  Johnson,  as- 
signee of  Gertrudas  Diaz,  the  original  grantee, 
on  the  6th  day  of  October,  A.  D.  1847. 

"III.  The  plaintiffs,  and  those  under  whom 
they  claim,  have  asserted  title  and  exercised  the 
acts  of  ownership  of  the  land  in  controversy, 
such  as  the  payment  of  taxes,  defending  suits, 
making  conveyances  thereof,  etc.,  for  a  period 
of  more  than  60  years,  claiming  the  same  all  the 
while  under  an  executory  sale  for  bond  for  title 
executed  by  the  said  James  F.  Johnson  to  one 
Thomas  T.  Bailey,  dated  October  18,  1837, 
some  ten  years  prior  to  the  issuance  of  the  pat- 
ent to  the  said  James  F.  Johnson.  There  has 
been  during  all  the  while  no  adverse  claim,  or 
assertion  of  claim,  on  the  part  of  James  F. 
Johnson  or  his  heirs  to  the  land  in  controversy. 

"IV.  One  Hugh  F.  McKenna  was  shown  to 
be  the  common  source  of  title  of  plaintiffs  and 


defendants.  Plaintiffs  having  attacked  by  affi- 
davit of  forgery  the  purported  conveyance  from 
said  Hugh  F.  McKenna,  under  which  the  de- 
fendants claimed,  and  it  appearing  on  its  face 
to  have  been  acknowledged  before  an  officer 
not  authorized  at  that  time  to  take  acknowledg- 
ments, and  its  execution  not  having  been  proven, 
I  find  as  a  fact  that  the  instrument  was  forged, 
and  that  plaintiffs  hold  a  superior  title  under 
such  common  source. 

"Conclusions  of  Law. 

"I.  From  the  long  and  continued  claim,  and 
acts  of  ownership  thereunder  by  plaintiffs,  I 
conclude  that  the  conveyance  from  James  F. 
Johnson  to  Thomas  T.  Bailey  may  be  presumed, 
and  that  same  was  and  is  sufficient  to  pass  title, 
and  entitle  plaintiffs  to  recover  herein  as  against 
naked  trespassers. 

"II.  That  the  plaintiffs,  as  the  holders  of  the 
superior  title  under  a  common  source,  are  en- 
titled to  recover  herein. 

"III.  That  under  the  testimony  herein  the 
plaintiffs  are  entitled  to  judgment  for  the  land 
sued  for." 

The  appellants  present  five  assignments  of 
error  in  their  brief,  complaining  of  certain 
of  the  court's  findings  of  fact  and  conclusions 
of  law,  and  appellees  object  to  a  consideration 
of  any  of  said  assignments  on  the  ground 
that  they  are  not  briefed  in  accordance  with 
the  rules.  The  assignments  are,  perhaps, 
subject  to  some  criticism  in  this  respect,  but 
they  are  sufficient  to  direct  "the  attention  of 
the  court  to  the  error  complained  of,"  and 
will  be  considered. 

The  first  assignment  of  error  Is  to  the  ef- 
fect that  the  trial  court  erred  in  finding, 
as  shown  by  the  third  paragraph  of  his  con- 
clusions of  fact,  that  the  plaintiffs,  and 
those  under  whom  they  claim,  have  asserted 
title  and  exercised  acts  of  ownership  over 
the  land  in  controversy,  such  as  the  pay- 
ment of  taxes,  defending  suits,  making  con- 
veyances thereof,  etc.,  for  a  period  of  more 
than  60  years,  claiming  the  same  all  the 
while  under  an  executory  sale  for  bond  for 
title  executed  by  James  F.  Johnson  to  Thom- 
as T.  Bailey,  dated  October  18,  1837,  during 
which  time  no  adverse  claim  was  set  up  by 
the  said  Johnson  or  his  heirs.  The  conten- 
tion, in  effect,  is  that  under  the  facts  and 
the  law  applicable  in  Buch  case  the  court 
was  not  warranted  in  making  such  findings. 
One  of  the  plaintiffs'  attorneys  made  and 
filed  in  the  case  an  affidavit  asserting  that 
the  original  bond  for  title  here  referred  to 
had  been  lost  or  mislaid;  that  plaintiffs  had 
never  seen  it  and  did  not  know  where  It 
was,  and  offered  in  evidence  the  record  In 
Freestone  county  of  a  certified  copy  of  said 
bond  for  title  taken  from  the  records  of 
such  instruments  In  Limestone  county.  The 
certificate  of  the  clerk  of  Limestone  county, 
Tex.,  showing  the  registration  of  said  bond 
for  title  In  that  county,  and  forming  a  part 
of  the  transcript  recorded  In  Freestone  coun- 
ty, Tex.,  is  as  follows: 

"I,  G.  W.  Johnson,  clerk  of  the  county  court 
for  Limestone  county,  do  hereby  certify  that  the 
foregoing  is  a  true  transcript  of  the  original  deed 
certificate  of  acknowledgment  thereof  as  filed 
in  my  office  for  record  on  the  4th  day  of  March, 
A.  D.  1854,  and  was  duly  recorded  the  same  day 
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in  record  Book  C  at  pages  257  and  258.  Given 
under  my  hand,  ana  official  seal  at  office  in 
Springfield  this  March  4,  A.  £>.,  1854.  G.  W. 
Johnson.  Olwk." 

W.  M.  Jackson  was  one  of  the  witnesses 
to  the  execution  of  the  bond  for  title,  and 
sought  to  prove  its  execution  before  J.  A. 
Laughmayd,  deputy  clerk  in  and  for  Harris- 
burg  county,  Tex.,  for  registration.  It  Is 
asserted  in  the  brief  of  appellants,  in  pre- 
senting their  foregoing  assignment  of  error, 
that  appellants  objected  to  the  introduction 
of  the  record  of  Freestone  county,  referred 
to,  and  that  the  objections  urged  were  sus- 
tained, but  aside  from  this  assertion  no  such 
action  appears.  It  is  stated  in  the  statement 
of  facts,  in  substance,  that  said  record  was 
offered  by  appellees'  attorney,  in  connec- 
tion with  the  other  testimony  in  the  case 
as  a  circumstance  to  show  the  execution  of 
the  bond  for  title  under  which  appellees 
claim,  and  that  appellants'  counsel  stated 
that  be  had  no  objection  to  its  Introduction 
for  that  purpose.  The  said  record  was  then 
admitted  and  forms  a  part  of  the  statement 
of  facts  sent  to  this  court.  By  deed  dated 
February  19,  1859,  Thomas  T.  Bailey  con- 
veyed to  Geo.  W.  Paschal  a  part  of  the  land 
patented  James  F.  Johnson  as  assignee  of 
Gertrudas  Diaz,  situated  in  Freestone  coun- 
ty, Tex.  This  deed  was  recorded  the  18th 
day  of  March,  1859,  and  refers  to  former 
sales  made  by  Bailey  of  parts  of  said  sur- 
vey to  Jesse  Cowart  and  William  Alien. 
Thereafter,  on  June  21,  1859,  the  said  Bailey 
executed  a  deed  of  trust  to  Chauncy  B.  Sa- 
bine, as  trustee,  on  his  interest  in  a  league 
and  labor  of  land  granted  to  James  F.  John- 
son as  assignee  of  Gertrudas  Diaz,  situated 
in  Freestone  county,  Tex.,  to  secure  the  firm 
of  O.  Ennls  &  Co.  in  the  payment  of  a  debt 
due  by  said  Bailey  to  said  firm.  This  deed 
of  trust  recites  that  the  said  Bailey's  in- 
terest in  the  said  Diaz  survey  is  about  2,557 
acres,  and  that  same  was  conveyed  to  him 
by  the  said  James  F.  Johnson  by  deed  dat- 
ed October  18,  1837.  In  April,  1867,  George 
K.  Ennls  was  appointed  substitute  trustee 
under  said  deed  of  trust,  and  in  July  of  that 
year  by  deed  conveyed  the  land  described  in 
said  deed  of  trust  to  C.  Ennls.  Then  by 
regular  muniments  of  title  the  land  was 
transferred  and  passed  to  the  appellees. 
What  became  of  the  original  bond  for  title 
or  deed  given  Thomas  T.  Bailey  by  James  F. 
Johnson,  dated  October  18,  18S7,  after  it 
was  recorded  in  Limestone  county,  does  not 
definitely  appear.  The  witness  B.  N.  Coup- 
ton,  offered  by  the  appellees,  testified  how- 
ever, among  other  things,  in  substance,  that 
since  his  retirement  from  the  county  clerk's 
office  of-  Freestone  county  in  1888  he  had 
been  engaged  in  the  abstract  business ;  that 
he  heard  and  understood  that  the  records  of 
Limestone  county  were  destroyed  by  fire  in 
1871;  that  such  "was  the  general  represen- 
tation."  He  said: 

■  "I  learned  that  from  being  an  abstractor  and 
a  man  at  affairs  in  this  county." 


He  further  said: 

"As  to  how  long  I  have  been  looking  after  the 
land  in  controversy,  my  recollection  is  that  in 
1906  I  first  began  to  look  into  this.  I  repre- 
sented the  Paschals.  Since  that  time  I  have,  to 
a  certain  extent,  looked  after  it  until  I  disposed 
of  it  and  sold  it.  I  know  they  paid  taxes  on  it 
since  I  have  had  anything  to  do  with  it  I  don't 
know  that  they  have  paid  taxes  on  it  down  to 
now.  I  could  not  say  since  I  disposed  of  it. 
I  know  they  paid  taxes  on  it  two  or  three  years 
after  I  sold  ft." 

This  witness  further  testified,  in  substance, 
that  he  had  been  interested  lit  the  land  in 
controversy;  that  he  had  been  familiar  with 
the  situation  with  respect  to  said  land  since 
1888,  and  that  he  had  never  heard  of  any 
party  by  the  name  of  Johnson  during  that 
time  asserting  any  title  to  the  same;  that 
he  was  familiar  with  the  tax  records;  and 
that  Johnson  had  not  paid  any  taxes  on  the 
land  up  to  1910.  There  was  no  evidence 
whatever  introduced  to  show  that  the  con- 
veyance or  bond  for  title  given  by  Johnson  to 
Bailey,  dated  October  18,  1837,  was  forged. 

[1]  In  view  of  the  foregoing  and  other  evi- 
dence in  the  record,  the  great  length  of  time 
that  has  elapsed  since  the  date  and  registra- 
tion of  the  bond  for  title  under  which  the 
appellees  claim,  the  presumption  that  may  be 
indulged  that-  all  of  the  subscribing  wit- 
nesses thereto  are  dead,  and  the  probability 
that  said  instrument  may  have  been  destroy- 
ed by  fire  in  the  destruction  of  the  records 
of  Limestone  county  in  1871,  etc.,  we  are 
not  prepared  to  say  the  material  findings  of 
the  trial  court  complained  of  In  the  assign- 
ment of  error  under  consideration  is  without 
evidence  to  support  them. 

[1]  The  question  of  whether  or  not  the  rec- 
ord of  Freestone  county  of  the  certified  copy 
of  the  bond  for  title  in  question  was  taken 
from  the  record  of  Limestone  county  is  not 
raised,  and  we  are  not  called  upon  to  pass 
upon  that  question.  If  any  objection  was 
made  to  the  introduction  of  that  record.  It 
is  not  shown,  as  bas  been  stated,  in  any  way 
by  the  transcript  or  statement  of  facts  sent 
to  this  court.  On  the  contrary,  its  admission 
as  a  circumstance  to  show  the  execution  of 
said  bond  for  title  appears  to  have  been  ac- 
quiesced in  by  the  appellants.  The  conten- 
tion of  appellants  therefore,  in  the  assign- 
ment under  consideration,  that  said  record  of 
Freestone  county  was  inadmissible  and 
should  not  have  been  considered  by  the  trial 
court  for  any  purpose,  cannot  be  made  in 
this  court  The  record  before  us  not  only 
fails  to  show  that  any  objection  was  urged 
to  the  introduction  of  said  record  of  Free- 
stone county,  but  It  fails  to  disclose  that 
proof  of  circumstances  to  establish  the  ex- 
ecution of  said  bond  for  title  was  objected 
to  on  the  ground  that  no  testimony  had 
been  offered  to  show  that  the  original  was 
lost  and  by  proper  search  could  not  be  found, 
or  on  any 'other  ground. 

[S]  Now  that  the  existence  and  execution 
of  a  deed  or  other  instrument  in  writing  con- 
stituting a  link  In  the  chain  of  one's  title  to 
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land,  when  such  title  is  questioned  by  an 
adverse  claimant  in  a  suit  to  recover  tha 
land,  may  be  proved  by  circumstances  when 
a  proper  predicate  is  laid  for  such  proof,  is 
so  well  established  that  authorities  in  sup- 
port thereof  need  not  be  cited,  and  where, 
as  in  the  present  case,  the  evidence  of  the 
circumstances  relied  on  is  admitted  without 
objection  that ,  the  predicate  required  for 
the  admission  thereof  has  not  been,  laid, 
the  rule  Is  the  same.  The  circumstances 
shown  by  the  evidence  adduced  by  appellees 
were  sufficient,  it  occurs  to  us,  to  Justify  the 
trial  court's  conclusion  that  the  bond  for  ti- 
tle in  question  was  executed  by  Thomas  T. 
Bailey  at  the  time  and  as  it  purports  to  have 
been  executed  by  him,  and  such  other  conclu- 
sions reached  by  him  as  were  necessary  to 
support  the  Judgment  rendered  in  appellees' 
favor. 

The  second  assignment  of  error  complains 
of  the  court's  conclusion,  as  shown  in  the 
fourth  paragraph  of  his  findings  of  fact,  that 
Hugh  F.  McKenna  was  the  common  source 
of  appellants'  and  appellees'  title.  This  as- 
signment is  well  taken.  The  appellees  failed 
in  any  manner  to  connect  themselves  with 
McKenna's  title.  Certain  deeds  and  a  judg- 
ment rendered  In  a  suit  wherein  E.  H.  Wil- 
son was  plaintiff  and  T.  T.  Bailey  was  de- 
fendant were  introduced  by  appellees  for  the 
purpose  of  showing  common  source,  but  they 
utterly  failed  to  do  so.  The  statement  of 
facts  does  not  contain  a  copy  of  the  petition 
in  said  suit  or  otherwise  show  that  the  land 
in  controversy  was  involved  therein,  and 
the  judgment  rendered  was  simply: 

That  "the  plaintiff  take  nothing  by  said  suit, 
and  that  the  defendant  go  hence  without  day, 
and  that  he  have  and  recover  of  the  plaintiff  his 
costs." 

Neither  of  the  deeds  introduced  served  to 
connect  appellees'  title  with  appellants'  title, 
and,  of  course,  the  judgment  referred  to  in 
the  state  of  the  record  before  us  could  have 
no  such  effect. 

[4]  The  third  assignment  of  error  is  that 
the  court  erred  in  the  following  findings : 

"Plaintiff  having  attacked  by  affidavit  of  for- 
gery the  purported  conveyance  from  Hugh  P. 
McKenna.  under  which  defendants  claimed,  and 
it  appearing  on  its  face  to  have  been  acknowl- 
edged before  an  officer  not  authorised  at  the 
time  to  take  acknowledgments,  and  its  execution 
not  having  been  proven,  I  find  as  a  fact  that 
the  instrument  was  forged,  and  that  plaintiffs 
hoid  a  superior  title  under  common  source." 

In  disposing  of  this  assignment  It  Is  suffi- 
cient to  say  that,  appellees  having  failed  to 
show  common  source,  these  findings,  if  er- 
roneous, do  not  require  a  reversal  of  the  case. 
The  evidence  being  sufficient  to  show  the  ex- 
ecution of  the  conveyance  or  bond  for  title 
given  by  James  F.  Johnson  to  Thomas  T. 
Bailey  on  the  <18th  day  of  October,  1837,  the 
appellees  deraigned  their  title  from  the  state, 
and  under  the  undisputed  facts  were  entitled 
to  recover  the  land  in  controversy  without 


regard  to  any  question  of  common  source  of 
title  that  may  have  been  involved  In  the  suit, 
and  the  fact  that  the  trial  court  may  have 
based  the  judgment  rendered  upon  erroneous 
conclusions  or  given  a  wrong  reason  for  such 
Judgment  is  unimportant  In  disposing  of  the 
appeal.  The  court's  third  conclusion  of  law 
is: 

"That  under  the  testimony  herein  the  plain- 
tiffs are  entitled  to  judgment  for  the  land  sued 
for." 

What  we  have  said  disposes  of  the  fourth 
assignment  of  error,  charging  that  the  court 
erred  in  concluding  as  a  matter  of  law  that 
the  appellees,  as  holders  of  the  superior  title 
under  a  common  source,  are  entitled  to  re- 
cover herein,  and  if  it  be  conceded  that  the 
abstract  propositions  of  law  contended  for  in 
the  fifth  assignment,  to  the  effect  that  a  plain- 
tiff In  trespass  to  try  title  must  recover  on 
the  strength  of  his  own  title,  and  not  upon 
the  weakness  of  his  adversary's,  and  that,  if  he 
fails  to  show  title  to  land  sued  for,  of  which 
defendants  are  in  possession,  he  cannot  re- 
cover, although  they  have  no  title,  and  that 
possession  of  land  Is  prima  facie  evidence 
of  title  as  against  one  out  of  possession,  are 
correct,  still  under  the  evidence  In  the  In- 
stant case  those  principles  of  law  have  not 
been  violated  by  the  rulings  and  judgment 
of  the  district  court. 

The  assignments  of  error  falling  to  disclose 
any  error  for  which  the  judgment  should  be 
reversed,  it  is  affirmed. 


HARRIS  v.  WISE  et  at    (No.  7684.) 

(Court  of  Civil  Appeals  of  Texas.  Dallas.  Jan, 
13,  1017.) 

1.  Sequestration  <S=>18 — Claim  to  Pbopeb- 
tt — Transfer  op  Jurisdiction . 
Defendant,  a  resident  of  Henderson  county, 
executed  a  chattel  mortgage  on  personal  prop- 
erty located  therein  to  plaintiff;  and  the  latter 
brought  an  action  before  a  justice  of  the  peace 
in  Kaufman  county  to  foreclose  the  mortgage 
and  issued  a  writ  of  sequestration  to  Henderson 
county  to  which  defendant's  wife  interposed  the 
statutory  oath  under  Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  arts.  7769-7795,  claiming  the  mort- 
gaged property  as  her  separate  estate,  and  the 
officer  fixed  the  value  of  the  property  at  $250 
and  filed  the  paperB  in  the  county  court  of  Hen- 
derson county.  Hold,  that  under  the  provision 
of  the  statute  that,  where  a  writ  of  sequestra- 
tion is  Issued  to  another  county  and  a  person 
not  a  party  to  the  suit  claims  the  ownership  of 
the  property  and  the  value  of  such  property  is 
fnoro  than  $200  and  less  than  $500,  the  officer 
shall  indorse  the  value  of  the  property  on  the 
bond  and  file  the  papers  in  the  county  court, 
which  shall  thereby  acquire  jurisdiction  to  de- 
termine the  issue  of  ownership,  the  exclusive  ju- 
risdiction was  transferred  to  the  county  court  of 
Henderson  county  to  determine,  not  only  the 
issue  of  ownership,  but  all  other  issues  in  the 
case,  including  the  issues  presented  in  the  ac- 
tion in  the  justice  court,  and  that  court  was 
divested  of  aft  jurisdiction  in  the  matter. 

[Ed.  Note. — For  other  cases,  see  Sequestra- 
tion, Cent  Dig.  §§  38-41 ;  Dec.  Dig.  <S=»18.] 


<B=For  other  cases  see  same  topic  and  KBT -NUMBER  In  all  Key-Numbered  Digest*  and  indexes 
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2.  Judgment  o£=>489— Void   Upon  Faoe-^ 

Coixatxkax  Attack. 
A  judgment  of  a  domestic  court  of  general 
jurisdiction,  void  upon  its  face,  may  be  collater- 
ally attacked. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  924,  925;  Dec  Dig.  <3=489.] 

Appeal  from  Henderson  County  Court; 
a  D.  Owln,  Judge. 

Action  in  justice  court  of  Kaufman  coun- 
ty by  B.  Harris  against  J.  L.  Wise,  In  which 
writ  of  sequestration  was  issued  to  Hender- 
son county  anQ  levied  on  property  claimed 
by  Kate  Wise,  wife  of  defendant,  which 
claim  was  filed  in  the  county  court  of  Hen- 
derson county.  From  a  judgment  of  the 
Henderson  county  court  in  favor  of  claim- 
ants, plaintiff  appeals.  Affirmed. 

Richardson  &  Watklns,  of  Athens,  and 
Royall  R.  Watklns,  of  Dallas,  for  appellant. 
W.  R.  Bishop  and  A.  B.  Coker,  both  of  Ath- 
ens, for  appellees. 

RASBURY,  J.  This  Is  an  appeal  from  the 
Judgment  of  the  trial  court  entered  upon  a 
peremptory  verdict  in  favor  of  appellees  In 
a  suit  under  the  statutory  proceeding  to  try 
the  right  of  property. 

[1]  The  essential  facts  forming  the  basis 
of  the  court's  action  In  directing  verdict 
for  appellees,  and  which  are  without  dispute, 
are  these:  On  February  3,  1915,  appellant 
sued  J.  !>.  Wise,  husband  of  appellee  Kate 
Wise,  in  justice  court  of  Kaufman  county, 
upon  Ills  promissory  note  for  a  sum  within 
the  jurisdiction  of  said  court  and  to  fore- 
close chattel  mortgage  on  two  mules,  a  wagon, 
and  set  of  harness  given  by  said  J.  L.  Wise 
as  security  for  the  payment  of  said  note. 
Simultaneously  with  the  filing  of  the  suit, 
citation  and  writ  of  sequestration  were  is- 
sued directed  to  the  proper  officers  of  Hen- 
derson county,  where  the  defendant  J.  L. 
Wise  resided  and  the  property  was  situated. 
Both  were  executed,  the  citation  by  deliver- 
ing copy  of  same  In  person  to  J.  L.  Wise, 
and  the  writ  of  sequestration  by  the  officer 
taking  into  his  possession  the  personal  prop- 
erty above  described.  Thereafter,  on  Febru- 
ary 6,  1915,  appellee  Kate  Wise  made  the 
statutory  oath  claiming  the  property  so  levi- 
ed upon  and  tendered  the  bond  required  in 
such  cases,  whereupon  the  officer  assessed 
the  property  as  of  the  value  of  $250,  filed 
the  oath  and  bond  In  the  county  court  of 
Henderson  county,  the  situs  of  the  property, 
and  returned  the  writ  issued  by  the  Justice 
of  the  peace  of  Kaufman  county  to  that 
court,  indorsing  thereon  the  date  he  received 
the  writ,  its  levy  upon  the  property  describ- 
ed, the  fact  that  It  had  been  claimed  by  ap- 
pellee who  tendered  affidavit  and  bond,  and 
that  he  had  assessed  its  value  at  $250  and 
had  filed  the  affidavit  and  bond  in  the  coun- 
ty court  of  Henderson  county.  Thereafter, 
on  March  5,  1915,  citation  to  appellee  Kate 
Wise  was.  issued  by  the  justice  ,  of.  the  peace 


in  the  suit  against  J.  I*  Wise,  which,  among 
other  things,  stated  the  purpose  of  the  suit 
to  be  to  foreclose  as  against  her  the  chattel 
mortgage  on  the  personal  property  claimed 
by  her,  which  citation  was  In  form  and  sub- 
stance that  required  by  law.  Copy  of  the 
citation  was  delivered  In  person  to  appel- 
lee Kate  Wise  March  10,  1915,  and  return 
thereof  made  to  the  Justice  of  the  peace. 
Appellee  Kate  Wise  did  not,  In  response  to 
such  notice,  appear  in  justice  court  and  asj 
sert  any  defense  she  had  to  the  foreclosure 
of  the  Hen.  Subsequently,  On  March  27, 
1916,  judgment  was  entered  In  that  proceed- 
ing against  the  defendant  J.  I*  Wise  for  the 
amount  of  the  note,  interest,  etc.,  and  against 
both  J.  I/.  Wise  and  Kate  Wise,  appellee,  for 
foreclosure  of  the  chattel  mortgage  upon  the 
personal  property  claimed  by  her.  Upon 
said  Judgment,  order  of  sale  was  Issued  and 
placed  with  the  proper  officer  of  Henderson 
county,  who,  proceeding  thereunder,  levied 
upon  and  took  into  bis  possession  said  per- 
sonal property  for  the  purpose  of  selling 
same  to  satisfy  the  judgment  against  J.  L.- 
Wise. Thereupon  appellee  Kate  Wise,  in  the 
proceeding  filed  in  the  county  court  of  Hen- 
derson county  to  try  the  right  to  said  prop- 
erty, applied  for  and  was  granted  injunc- 
tion restraining  the  sheriff  from  further 
proceeding  under  the  order  of  sale.  There- 
after, by  direction  of  the  court,  Issues  were 
tendered  in  the  case  to  try  the  right  to  prop- 
erty as  In  such  cases  provided,  and  on  trial, 
In  addition  to  the  facts  we  have  just  detail- 
ed, it  was  shown  that  the  personal  property  In 
dispute  was  the  separate  property  of  Kate 
Wise,  appellee;  she  having  acquired  the  same 
In  exchange  for  a  small  home  purchased  with 
money  derived  from  insurance  on  the  life  of 
a  former  husband.  It  was  also  shown  that 
Kate  Wise,  appellee,  did  not  sign  the  note, 
nor  the  mortgage  sued  on  In  the  justice 
court,  nor  authorize  her  husband  to  do  so. 

We  will  not  discuss  the  assignments  seria- 
tim, for  the  reason  that  we  have  concluded, 
upon  the  facts  related,  that  the  judgment 
of  the  justice  of  the  .peace  foreclosing  a  lien 
upon  the  property  claimed  by  Kate  Wise  la 
void.  It  is  provided  by  the  several  articles 
forming  title  129  of  Vernon's  Sayles'  Civil 
Statutes,  as  applicable  to  the  issues  In  this 
case,  in  substance,  that  when  a  sheriff  shall 
levy  a  writ  of  sequestration  upon  personal 
property,  and  it  shall  be  claimed  by  one  not 
a  party  to  the  writ,  such  person  may  upon 
filing  the  prescribed  affidavit  and  bond  be 
entitled  to  possession  of  such  property  and 
have  the  issue  of  ownership  tried.  If  the 
writ  under  which  the  property  was  taken  is 
levied  In  a  county  other  than  that  of  the 
justice  or  court  Issuing  same,  It  is  made 
the  duty  of  the  officer  to  Indorse  on  the  bond 
the  value  of  the  property  as  assessed  by  him 
and  return  the  oath  and  bond  to  that  court 
in  the  county  where  the  levy  was  made  bav: 
ing  jurisdiction  of  the  assessed  sum,  and  at 
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the  same  time  return  to  the  court  issuing  It 
the  original  writ,  indorsing  thereon  that  the 
claim  was  made  and  oath  and  bond  given, 
etc.,  and  to  what  justice  or  court  the  bond 
had  been  returned.  When  such  proceedings 
are  bad,  the  clerk  of  the  court  to  which 
such  oath  and  bond  are  returned  is  required 
to  docket  the  proceeding  in  the  name  of  the 
plaintiff  in  the  writ  as  plaintiff  and  the 
claimant  as  defendant,  and  such  parties  are 
required  to  thereafter  plead,  the  one  the 
facts  relied  upon  as  constituting  his  right  to 
subject  the  property  to  execution,  and  the 
other  the  facts  constituting  the  nature  of  his 
claim  thereto.  Omitting  other  provisions 
immaterial. here,  it  is  further  provided  that, 
in  case  the  defendant  shall  fail  to  establish 
his  right  to  the  property,  judgment  shall  be 
rendered  against  him  and  the  sureties  on  his 
bond  for  the  value  of  the  property  taken  by 
him.  If  such  defendant  shall  within  ten 
days  from  such  judgment  return  the  proper- 
ty in  as  good  condition  as  he  received  it, 
etc.,  such  act  shall  operate  as  satisfaction  of 
the  Judgment  In  the  event  of  a  failure  to 
so  return  the  property,  execution  shall  issue 
in  favor  of  the  plaintiff  and  against  the  de- 
fendant and  his  sureties  for  the  amount  of 
the  claim. 

It  is  our  opinion,  based  upon  the  statutory 
proceeding  Invoked  by  appellee  to  try  the 
right  to  the  property  sequestrated  by  appel- 
lant in  the  suit  in  the  justice  court  In  Kauf- 
man county,  that,  when  appellee  tendered 
her  oath  and  bond  to  the  officer  levying  the 
writ  of  sequestration  and  he  indorsed  on 
the  bond  that  the  value  of  the  property  seiz- 
ed was  $250  and  filed  both  documents  In  the 
county  court  of  Henderson  county,  custody 
of  the  property  was  ipso  facto  transferred  to 
said  court,  which  thereby  acquired  exclusive 
jurisdiction  of  the  subject-matter  of  the  con- 
troversy with  the  consequent  right  to  deter- 
mine the  Issue  of  its  ownership,  including  all 
other  Issues  necessary  or  incidental  to  the 
main  question.  The  act  provides  that,  when 
the  assessed  value  of  the  property  is  more 
than  $200  and  does  not  exceed  $500,  the  writ 
shall  be  returned  to  the  county  court  of  the 
county  where  the  levy  was  made.  Such  as- 
sessment, and  not  the  subsequently  proven 
value  of  the  property,  in  the  absence  of 
fraud,  controls  the  issue  of  jurisdiction. 
Cleveland  v.  Tufts,  69  Tex.  580,  7  S.  W.  72 ; 
Leman  v.  Borden,  83  Tex.  621,  19  S.  W.  160. 
So  no  Issue,  it  appears,  can  arise  as  to  the 
exclusive  jurisdiction  of  the  county  court  to 
try  the  issue  of  ownership.  But  it  Is  con- 
tended by  appellant  that,  even  though  it  be 
conceded  that  the  county  court  had  such  ex- 
clusive Jurisdiction  to  try  the  right  to  the 
property  and  that  appellee  was  in  fact  the 
owner  thereof,  the  Justice  court  nevertheless 
had  authority  to  determine  whether  appel- 
lee had  In  fact  mortgaged  the  property, 
and,  If  she  had,  the  further  right  to  fore- 
close such  mortgage.    While  the  contention 


is  plausible  and  not  without  force,  yet,  if 
such  right  ever  existed  to  so  proceed  In  the 
justice  court,  it  is  so  at  variance  with  the 
provisions  of  the  statutory  remedy,  it  must 
be  held  to  have  been  denied  thereby.  We 
base  such  conclusion  on  the  clear  intention 
of  the  Legislature,  evidenced  by  the  provi- 
sions of  the  act  conferring  the  remedy  of 
the  trial  of  the  right  to  property,  to  substi- 
tute, when  the  claimant  is  not  a  party  to 
the  suit,  the  bond  for  the  property.  As  we 
have  shown,  the  property  by  the  statutes  Is 
to  be  delivered  to  the  claimant,  and,  if  the 
claim  thereto  its  not  sustained,  judgment 
shall  be  rendered  against  the  claimant  and 
his  sureties,  not  for  the  property,  but  for  its 
value  and  certain  consequential  damages. 
It  is  true  that  claimant  may  at  his  op- 
tion satisfy  the  judgment  by  a  return  of 
the  property,  and  payment  of  the  damages 
mentioned;  but  such  option  in  no  manner 
changes  the  fact  that  all  other  courts  have 
lost  Jurisdiction  of  the  subject-matter.  Fur- 
ther, one  of  the  purposes  of  the  act  was  to 
prevent  a  confusion  of  Issues  in  the  original 
suit  Such  purpose  would  be  rendered  whol- 
ly Ineffectual  by  the  construction  placed 
thereon  by  counsel,  when  it  Is  considered 
that  in  nearly  every  conceivable  case  the 
claimant  could  in  like  manner  be  made  a 
party  to  the  original  suit  and  concluded 
therein  as  is  sought  to  be  done  in  this  pro- 
ceeding. Of  course,  had  appellee  been  made 
a  party  to  the  original  suit  under  allegations 
charging  the  execution  of  the  chattel  mort- 
gage, a  different  question  would  be  present- 
ed. Such  course,  however,  was  not  pursued. 
Hence  it  follows  that  If  the  claimant  is  not 
a  party  to  the  original  suit  every  issue 
which  would  defeat  ownership  of  the  prop- 
erty should  be  litigated  in  the  proceeding  to 
try  the  right  to  same,  including  the  issue 
that  the  claimant  in  fact  executed  the  chat- 
tel mortgage  sought  to  be  foreclosed  In  the 
original  suit,  since  it  seems  that  In  the  latter 
proceeding  the  mortgage  lien  may  be  assert- 
ed and  foreclosed.  Dupuy  v.  Ullman,  Lewis 
&  Co.,  78  Tex.  341,  14  S.  W.  790;  Howard 
v.  Parks,  1  Tex.  Civ.  App.  603,  21  S.  W.  269. 

[2]  It  may  be  remarked,  in  response  to  the 
further  contention  that  the  attack  upon  the 
judgment  of  the  justice  court  In  this  pro- 
ceeding was  collateral:  Conceding  the  at- 
tack to  be  such  a  one  as  claimed,  it  was 
permissible,  since  the  well-settled  general 
rule  is  that  a  judgment  of  a  domestic  court 
of  general  jurisdiction  void  upon  its  face 
may  be  collaterally  attacked.  Such  was  the 
showing  in  the  Instant  case,  since  It  appear- 
ed from  the  judgment  of  the  Justice  court 
that  it  attempted  to  foreclose  a  chattel  mort- 
gage upon  personal  property  which  had  been 
transferred  to  another  court  with  exclusive 
jurisdiction  to  adjudicate  that  issue. 

There  is  another  issue  presented  which 
standing  alone  would  constitute  error,  but 
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which,  under  our  holding  that  the  judgment 
Is  void,  becomes  immaterial,  and  for  that 
reason  is  not  discussed. 
The  Judgment  is  affirmed. 


KANSAS  CITY,  M.  &  O.  BY.  CO.  OF  TEXAS 
v.  WEAVER.    (No.  643.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 
Jan.  18,  1917.   Rehearing  Denied 
Feb.  8,  1917.) 

1.  Receivers  (8=146  —  Authority  to  Bind 
Pboperty— Orders  of  Coubt. 

Receivers  can  bind  the  property  in  their 
hands  or  Its  proceeds  only  by  such  acts  as  the 
court  may  previously  authorize  or  subsequently 
approve,  and,  in  order  to  charge  the  property 
after  its  redelivery  by  receivers,  the  claimant 
must  plead  and  prove  the  authority  of  the  re- 
ceivers. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  5§  263-256;  Dec.  Dig.  «=»146.] 

2.  Receivers  <8=>183  —  Authority  to  Bind 
Pboperty— Petition. 

A  petition  against  a  railroad  company,  after 
it  had  resumed  possession  of  its  property,  for 
damages  to  plaintiff's  property  caused  by  the  ex- 
cavation by  the  receivers  of  a  ditch  in  the  street 
alongside  the  track  and  in  front  of  plaintiffs 
residence,  which  alleged  that  the  receivers  were 
authorized  by  the  court  to  construct  the  track, 
that  after  they  had  constructed  and  raised  the 
grade  they  excavated  the  ditch,  fails  to  show 
that  the  excavation  of  the  ditch  was  authorized 
or  approved  by  the  court  which  appointed  the 
receivers,  and  is  therefore  insufficient. 

[EM.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  j$  361-366;  Dec  Dig.  «=s>183.] 

3.  Pleading  <g=>403(2)— Authority  to  Bind 
Property— Petition— Cube  by  Answer. 

The  allegation  of  the  answer  that  the  receiv- 
ers acted  without  authority  in  excavating  the 
ditch  did  not  cure  the  defect,  since  the  petition 
must  contain  such  affirmative  allegations  as 
will  put  defendant  on  notice  of  the  facts  on 
wbich  plaintiff  relied. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  ti  1344-1347;  Dec.  Dig.  «=>403(2).] 

4.  Railroads  «5=>210— Receivers— Author* 
ty  to  Bind  Property— Extension  of  Rail- 
road—Excavation  of  Ditch. 

An  order  of  the  court  which  appointed  re- 
ceivers, authorizing  them  to  extend  the  line  of 
railroad  along  a  certain  street,  does  not  author- 
ize  the  excavation  of  a  ditch  along  that  street 
between  the  tracks  and  the  abutting  property. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  696-701;  Dec  Dig.  <fc=»210.) 

5.  Appeal  and  Error  «J=»742(1)  —  Assign 
hents  of  Ebbob— Propositions. 

Assignments  of  error  not  followed  by  prop- 
ositions and  statements  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3000;  Dec  Dig.  <S=>742(1).] 

6.  Railroads  «J=»212—  Receivers— Redeltv 
ery  of  Property— Liability  for  Acts  of 
Receiver. 

Under  Act  March  19,  1889  (Acts  21st  Leg. 
c.  69)  g  6,  declaring  that  the  discharge  of  a 
receiver  shall  not  abate  a  suit  pending  against 
him,  nor  affect  the  right  of  any  claimant  to  sue 
him  after  discharge,  and  giving  the  right  to 
prosecute  such  action  against  the  receiver  alone, 
or  to  join  the  person  whose  property  was  once 
in  his  hands,  and  subjecting  such  property, 
when  redelivered  without  sale,  to  all  unpaid  lia- 


bilities of  the  receiver  in  causes  of  action  aris- 
ing out  of  and  during  the  receivership,  a  rail- 
road property  redelivered  by  receivers  appointed 
by  the  federal  court  is  liable  in  the  state  court 
in  an  action  begun  against  the  receivers  for 
damages  caused  by  the  acts  of  the  receivers,  re- 
gardless of  whether  the  decree  of  redelivery  im- 
posed such  liability  on  the  corporation  or  re- 
served to  the  federal  court  jurisdiction  to  deter- 
mine such  claims,  especially  where  the  federal 
court  had  not  exercised  its  power,  if  it  had  any, 
to  resume  possession  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  II  702-706;  Dec.  Dig.  «=>212.] 

7.  Limitation  of  Actions  «J=»109— Accrual 
of  Right— Acts  of  Receivers. 

The  two-year  statute  of  limitations  does  not 
begin  to  run  against  a  railroad  _  corporation 
which  had  resumed  possession  of  its  property 
after  receivership  for  acts  of  the  receivers  until 
the  resumption  of  possession. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  |  619;  Dec.  Dig.  «=»109.) 

8.  Appeal  and  Error  «s»1045(3)— Harmless 
Error— Qualification  of  Jurors. 

Bills  of  exception,  charging  error  in  over- 
ruling challenges  to  jurors  qualified  by  showing 
that  the  challenged  jurors  did  not  sit  in  the  case, 
and  that  appellant  did  not  object  to  any  other 
jurors  nor  ask  further  challenge,  do  not  show 
that  the  error  complained  of  could  have  been 
reasonably  calculated  to  cause  an  improper 
verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  g  4126;  Dec  Dig.  «=> 
1045(3).] 

Appeal  from  District  Court,  Brewster 
County;  Joseph  Jones,  Judge. 

Action  by  J.  W.  Weaver,  originally  com- 
menced against  S.  B.  Hovey  and  another  as 
receivers,  In  which  the  Kansas  City,  Mexico 
&  Orient  Railway  Company  of  Texas  was 
made  a  defendant  after  the  property  was  re- 
turned to  It  by  the  receivers.  Judgment  for 
the  plaintiff,  and  defendant  railway  company 
appeals.  Reversed  and  remanded  for  new 
trial. 

H.  S.  Garrett,  of  San  Angelo,  Williams  & 
Jackson,  of  Ft.  Stockton,  and  W.  Van  Sickle, 
of  Alpine,  for  appellant  Martin  ft  Martin 
and  Ben  O.  Smith,  all  of  Ft  Stockton,  for  ap- 
pellee. 

HARPER,  O.  J.  This  Is  an  appeal  from  a 
judgment  for  |3,000  In  favor  of  appellee  and 
against  the  Kansas  City,  Mexico  &  Orient 
Railway  Company  of  Texas  for  cutting  down 
a  street  upon  which  plaintiff  was  an  abutting 
property  owner.  The  suit  was  originally  fil- 
ed against  the  receivers  of  the  railway  com- 
pany, appointed  by  the  United  States  District 
Court  They  were  discharged,  whereupon,  by 
amended  pleading,  the  company  was  made  a 
party  defendant,  and  for  cause  of  action  al- 
leged: That  S.  B.  Hovey  and  M.  L.  Mertz 
were  the  duly  appointed  and  qualified  re- 
ceivers of  the  said  railway  company  under 
an  order  of  the  United  States  District  Court 
for  the  Northern  District  of  Texas..  That 
as  receivers,  they  extended  the  line  of  rail- 
way from  Uirvtn  to  Alpine  and  across  Avenue 
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D,  a  public  street,  and  In  close  proximity  to 
and  along  the  full  length  of  plaintiff's  prop- 
erty, and  raised  its  grade  so  as  to  constitute 
a  high  embankment  on  which  its  tracks  were 
located.  That,  after  the  receivers  construct- 
ed the  embankment  and  track,  they  excavat- 
ed a  large  cut  or  ditch  along  said  street 
which  extended  on  each  side  of  said  track 
w  about  300  feet  long  and  In  front  of  his  prop- 
*  erty.  That  immediately  In  front  of  his  prem- 
ises it  has  a  depth  of  6  feet  with  perpendicu- 
lar walls  which  cuts  off  the  approach  of  his 
premises,  and  that  by  reason  thereof  he  is 
unable  to  use  his  sidewalk  for  Ingress  and 
egress.  That  his  property  (described)  is  used 
as  a  residence.  That  said  ditch  renders  his 
property  unsightly,  etc.,  with  other  allega- 
tions descriptive  of  the  cause  of  injury  to  his 
property.  That,  by  order  of  the  court,  the 
properties  of  the  railway  company,  including 
this  portion  of  its  road,  was  turned  back  to 
the  company,  and  the  receivers  discharged. 
The  order,  in  part,  reads: 

"Directing  the  delivery  of  said  property  to  the 
railway  company  •  *  •  expressly  charged 
with  and  subject  to:  (a)  All  court  costs,  etc.; 
(b)  all  of  the  liabilities  which  have  heretofore 
been  adjudicated  *  *  *  and  which  may  here- 
after be  finally  adjudicated  and  determined  to 
be  just,  true,  and  correct  demands  against  said 
Hovey  and  Mertz  as  receivers,  arising  out  of  the 
operation  of  the  lines  or  property  of  the  defend- 
ants by  such  receivers  5  (c)  all  of  the  indebted- 
ness and  liabilities  owned  by  and  due  from  the 
said  *  »  *  company  which  have  been  final- 
ly established  and  adjudged  or  which  may  here- 
after be  finally  adjudicated  by  this  court  or  by 
any  other  court  of  competent  jurisdiction,  and 
which  may  be  found  to  be  just,  legal  liabilities 
against  the  said  railway  company." 

That  the  earnings,  by  reason  of  the  oper- 
ation of  the  railroad  by  the  receivers,  was 
expended  In  the  construction  of  said  road 
and  its  improvements,  and  that  the  revenue  so 
expended  were  in  betterment  of  the  road  and 
greatly  exceeded  all  claims  heretofore  estab- 
lished and  now  sought  to  be  established 
against  the  company  or  its  receivers. 

Defendant  answered  by  special  exceptions: 
(1)  That  the  claim  Is  barred  by  the  statute 
of  limitations  of  two  years ;  (2)  that  it  does 
not  show  that  the  receivers  had  any  author- 
ity to  grade  the  street.  General  denial.  Spe- 
cially pleaded  the  statute  of  two  years'  limi- 
tation. That,  if  the  excavation  was  done  by 
the  receivers  or  any  person  acting  under 
them,  it  was  without  authority.  That  the 
excavation  is  no  part  of  the  right  of  way  of 
defendant  railway  company,  and  that,  if  it 
was  done,  it  was  done  under  an  agreement 
between  the  county  judge  and  commission- 
ers' court  of  the  county  and  one  Parker,  and 
said  Parker  had  no  authority  from  the  re- 
ceivers or  the  defendant  to  do  It.  That 
therefore  the  defendant  is  not  liable. 

Many  of  the  nineteen  assignments  raise  the 
same  questions,  so  we  take  them  up  for  dis- 
cussion in  the  order  which  we  think  most 
comprehensive. 

The  eighth  charges  error  in  the  court  not 


sustaining  exception  to  the  petition:  (a)  Be- 
cause it  did  not  charge  that  the  excavation  in 
the  street  was  done  by  the  receivers  as  such ; 
(b)  because  it  fails  to  show  that  it  was  done 
by  the  receivers,  as  such,  In  the  line  of  their 
duties  as  receivers  of  the  railway  property, 
nor  does  it  allege  that  the  court  ordered  it 
done. 

[1,2]  Receivers  can  bind  the  property  in 
their  hands  or  its  proceeds  only  by  such  acts 
as  the  court  may  previously  authorize  or  sub- 
sequently approve.  The  power  of  the  receiv- 
ers to  incur  some  liabilities  chargeable 
against  the  funds  in  their  hands  may  be 
necessarily  implied  In  their  appointment 
from  the  nature  of  the  duties  to  be  perform- 
ed, and  this  is  especially  true  of  receivers 
of  railways,  whose  duty  it  Is  made  to  oper- 
ate the  road  placed  in  their  charge;  but  In 
order  to  charge  the  railway  company,  after  it 
has  received  back  Its  property,  with  liabil- 
ities incurred  by  the  receiver,  the  party  seek- 
ing recovery  must  plead  and  prove  that  the 
claim  he  asserts  comes  with  the  above  rule, 
because  otherwise  the  receiver  may  be  per- 
sonally liable  and  not  the  company.  I.  & 
G.  N.  Ry.  Co.  v.  Herndon,  11  Tex.  Civ.  App. 
466, 33  S.  W.  377,  and  authorities  there  cited. 
Applying  the  rules  announced  above,  it  must 
be  held  that  the  petition  is  insufficient.  T. 
&  P.  Ry.  Co.  v.  Adams,  78  Tex  372, 14  S.  W. 
666,  22  Am.  St  Rep.  56. 

[3]  Nor  is  the  defect  cured  by  any  allega- 
tion In  defendant's  answer  as  suggested  by 
appellee.  Plaintiff's  petition  must  contain 
such  affirmative  allegations  as  will  put  de- 
fendant upon  notice  of  the  facts  relied  upon 
as  a  basis  of  the  cause  of  action,  and  the  neg- 
ative allegation  in  the  answer,  that  the  acts 
of  the  receivers  in  constructing  the  excava- 
tion was  without  any  authority  from  the 
court  appointing  them,  did  not  cure  the  de- 
fect. 

[4]  Appellee  further  suggests  that,  the  ap- 
pellant having  Itself  produced  the  order  of 
the  court  authorizing  the  receivers  to  extend 
the  line  from  Girvin  to  Alpine  and  Impliedly 
to  do  this  excavation,  it  cannot  now  complain 
that  the  petition  was  insufficient  in  failing  to 
allege  such  order  and  authority.  There  la 
no  question  of  the  authority  to  extend  the 
line,  but  the  question  here  is:  Did  the  court 
directly  or  impliedly  authorize  the  construc- 
tion of  the  ditch,  or  afterwards  approve  it? 
Or,  are  the  allegations  In  plaintiffs  petition 
sufficient  to  charge  that  this  street  excava- 
tion was  a  proper  or  necessary  work  In  the 
construction  of  the  additional  mileage? 

The  first,  second,  third,  sixth,  seventeenth, 
and  eighteenth  assignments  charge  that  there 
Is  no  evidence  that  the  act  of  excavating  the 
street  was  within  the  express  or  Implied  scope 
of  the  authority  of  the  receivers.  If  the 
holding  Is  correct  that  the  petition  Is  not 
sufficient  to  charge  liability,  evidence  would 
be  of  no  avail.  However,  in  answer  to  the 
assignments,  it  is  very  doubtful  whether 
there  is  any  evidence  in  this  record  of  proba- 
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tire  force  that  this  street  was  excavated  by 
order  of  the  court  or  approved  by  It  after- 
wards, or  that  from  its  nature  It  can  be  nec- 
essarily implied  to  be  a  necessary  part  of  the 
construction  work  on  the  additional  mileage 
of  road  ordered  by  the  court. 

[8]  The  fourth  and  fifth  are  not  followed 
by  propositions  and  statements,  so  will  not 
be  considered. 

[6]  The  seventh  is,  in  effect,  that  the  de- 
cree discharging  the  reeehen  does  not  com- 
prehend plaintiff's  claim  In  terms  as  one 
which  can,  be  adjudicated  la  the  state  court, 
but  adjudicated  in  the  federal  court. 

In  the  order  discharging  tb»»  lecelvers  and 
turning  the  railroad  properties  back  to  ap- 
pellant, among  other  provisions  made  by  the 
federal  court,  the  following  app«  \rt: 

"It  is  further  ordered,  adjudged,  and  decreed 
by  the  court  that  all  questions  nit  hereby  dis- 
posed of  are  reserved  for  future  adjudication, 
and  the  court  reserves  jurisdiction  of  this  cause 
and  of  the  property  affected  by  this  decree  for 
the  purpose  of  final  disposition  of  all  such  ques- 
tions and  matters,  and  any  part  of  this  proceed- 
ing, and  any  claimant  or  intervener,  whose 
claims  have  been  or  shall  be  filed  herein,  may 
apply  to  this  court  for  further  orders  and  di- 
rections as  may  be  deemed  right  and  proper. 
And  the  court  reserves  jurisdiction,  upon  due 
hearing,  subject  to  the  right  of  all  parties  in- 
terested to  contest,  to  charge  the  property  here- 
by directed  to  be  delivered  to  the  said  defendant 
as  aforesaid,  with  any  and  all  liabilities  which 
have  been  or  which  may  hereafter  at  any  time 
be  finally  adjudged  against  the  receivers  for  or 
by  reason  of  any  act  or  omission  of  theirs  in  the 
administration  of  their  trust  as  such  receivers." 

It  is  evident  that  the  object  of  the  suit  Is 
to  charge  the  properties  of  the  railroad  com- 
pany with  liability  for  the  damage  claims  to 
have  been  sustained  by  reason  of  the  act  of 
the  receivers  in  excavating  Avenue  D.  The 
question  Is  presented:.  Does  the  above  order 
reserve  to  the  federal  court  discharging  the 
receivers  the  exclusive  jurisdiction  of  this 
suit? 

The  order  of  dlscha»ge  of  the  receivers 
was  made  on  the  petition  and  application  of 
the  appellant  railway  company.  As  a  part 
of  the  order  of  the  federal  court,  discharging 
the  receivers,' appears  the  following: 

"And  it  is  furtber  provided  by  the  acceptance 
of  the  said  the  Kansas  City,  Mexico  &  Orient 
Railway  Company  of  Texas  of  the  provisions  of 
this  order  and  decree  that  it  is  deemed  and  held 
to  have  assumed  all  of  sudh  liabilities  and  in- 
debtedness as  herein  provided  for." 

The  receivers  were  appointed  by  the  Dis- 
trict Court  of  the  United  States  for  the 
Northern  District  of  Texas,  on  the  9th  day  of 
March,  1012.  The  excavating  of  Avenue  D 
is  alleged  to  have  occurred  in  the  month  of 
May,  1913.  Upon  the  order  of  the  federal 
court,  the  receivers,  beginning  with  the  9th 
day  of  July,  1914,  delivered  to  appellant  all 
of  the  lines,  property,  and  assets  of  every 
kind,  and  their  duties  as  receivers  closed  on 
said  day. 

The  Act  of  March  19,  1889  (General  Laws, 
p.  57),  declares  that  the  discharge  of  a  re- 
ceiver shall  not  work  an  abatement  of  a  suit 
191  S.W.-38 


pending  against  him,  nor  affect  the  right  of 
any  one  having  a  claim  to  sue  him  after  dis- 
charge; it  gives  the  right  to  prosecute  such 
an  action  against  the  receiver  alone,  or  to 
join  with  him  the  person  or  corporation 
whose  property  was  once  in  his  bands  as 
receiver.  The  act  further  provides  that  all 
parties  and  corporations  whose  property  has 
been  placed  in  the  hands  of  a  receiver  by 
order  of  court,  and  which  was  not  sold  by 
the  receiver,  and  which  property  has  been 
redelivered  back  to  the  original  parties  or 
corporation  without  sale,  shall  be  liable  and 
held  to  pay  all  of  the  unpaid  liabilities  of 
the  receiver  In  causes  of  action  arising  out 
of  and  during  the  receivership,  and  the  act 
makes  other  provisions  which  we  need  not 
here  state,  but  refer  to  the  act. 

Our  Supreme  Court,  in  Texas-Pacific  R. 
Co.  v.  Johnson,  76  Tex.  421,  13  S.  W.  463, 
18  Am.  St.  Rep.  60,  held  that  the  foundation 
of  a  cause  of  action  such  as  the  case  at  bar 
does  not  rest  upon  the  order  of  the  court  ap- 
pointing a  receiver,  but  it  does  rest  upon  the 
statute,  and,  In  the  absence  of  statute,  It 
would  rest  on  the  existence  of  the  facts 
which  under  general  principles  applicable 
create  a  charge  or  lien,  and  no  order  of  any 
court  can  change  the  effect  of  such  facts  or 
affect  one  not  a  party  to  the  proceedings  In 
which  the  order  was  made.  The  court  In 
that  case  further  held  that  so  much  of  the 
order  of  the  court  as  required  Intervention 
and  provided  a  time  within  which  this  should 
be  made  was  Inoperative  upon  any  right  of 
appellee.  But  if  the  court  had  such  power 
to  resume  custody  of  the  company's  property, 
a  sufficient  answer  to  appellant's  claim  in 
the  assignment  is  that  the  court  has  not  ex- 
ercised such  power  in  the  case,  and  may  not 
do  so  in  any  claim  not  reduced  to  judgment 
by  intervention  In  that  court.  On  a  writ  of 
error  to  review  the  judgment  of  the  Supreme 
Court  of  Texas  in  the  Johnson  Case,  supra 
(151  U.  S.  81,  14  Sup.  Ct.  250,  38  L.  Ed.  81). 
Chief  Justice  Fuller,  speaking  for  the  Su- 
preme Court  of  the  United  States,  in  affirming 
the  judgment,  said  that  the  order  of  the  court 
appointing  the  receiver  was  not  a  decree  in 
rem  condemning  the  particular  thing  seized, 
but  an  order  providing  for  the  resumption  of 
possession  thereafter,  If  found  necessary,  to 
the  end  that  such  a  decree  might  then  be 
granted;  and  that  the  court  was  aware  of 
no  principle  which  would  Justify  that  court  in 
holding  that  a  court,  under  the  circumstances 
existing,  could  part  with  its  Jurisdiction  over 
property  by  a  complete  surrender  thereof  to 
its  owner,  and  at  the  same  time  constructive- 
ly retain  Jurisdiction  over  such  property  so  as 
in  that  respect  to  bind  those  who  would 
otherwise  be  unaffected  by  its  orders.  This 
case,  as  was  the  Johnson  Case,  is  not  one  of 
a  fund  in  court ;  nor  is  it  a  case  of  purchase 
in  which  compliance  with  stipulated  condi- 
tions form  part  of  the  consideration,  and 
the  extent  of  the  burden  assumed  is  defined. 
The  case  of  Missouri,  K,  &  T.  Ry.  Co.  v.  Chll- 
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ton,  7  Tex.  Civ.  App.  188,  27  S.  W.  272,  Is  In 
point  on  the  question.  The  assignment  Is 
overruled. 

[7]  Appellant's  ninth  ground  of  error  pre- 
sents the  question  of  the  bar  of  the  cause  of 
action  under  the  statute  of  two  years'  limi- 
tation. Appellee  filed  the  suit  against  the 
receivers  on  the  28th  day  of  January.  1914, 
and  before  their  discharge  on  the  9th  day  of 
July,  1914.  Appellee's  third  amended  original 
petition,  in  which  appellant  was  made  a  party 
defendant  with  the  receivers,  was  filed  Feb- 
ruary 7,  1916.  The  excavation  of  Avenue  D 
causing  the  alleged  damage  sued  for  was  al- 
leged to  have  been  done  "about  the  month  of 
May,  1918."  The  petition  alleges  that  the  ex- 
cavation was  done  by  the  receivers.  When 
did  appellee's  cause  of  action  arise  as  to  ap- 
pellant? We  think  not  until  after  the  prop- 
erty had  been  turned  back  to  appellant  on  Its 
petition,  accepting  the  property  with  all  lia- 
bilities, as  stated  in  the  court's  order.  Ap- 
pellee, prior  to  the  return  of  the  property, 
had  no  suit  against  the  appellant  for  acts 
done  by  the  receiver.  Appellee  sued  the  re- 
ceivers. On  the  acceptance  of  the  property 
on  the  conditions  stated  In  the  order  and  re- 
ceiving the  properties  under  said  condition, 
appellant  for  the  first  time  became  liable. 
A  receiver  is  the  agent  of  the  court  appoint- 
ing him,  and  not  the  agent  of  the  owner  of 
the  property;  and  it  is  well  settled,  as  a 
general  rule,  that  the  owner  Is  in  no  manner 
responsible  for  the  receiver's  acts.  The  court 
may  make  the  liabilities  of  the  receiver  a 
charge  upon  the  corpus  of  the  property,  and, 
upon  sale,  direct  their  payment  from  the  pro- 
ceeds. Where  a  sale  is  not  made,  and  the 
owner  receives  the  property  charged  with  the 
receiver's  liabilities,  the  owner  then  becomes 
liable,  and  not  before.  The  suit  was  not  bar- 
red. Missouri,  K.  &  T.  Ry.  Co.  v.  McFadden, 
89  Tex.  138,  33  S.  W.  853;  T.  ft  P.  v.  Huff- 
man, 83  Tex.  286,  18  S.  W.  741. 

[8]  The  tenth,  eleventh,  twelfth,  thirteenth, 
fourteenth,  and  fifteenth  charge  error  in  re- 
fusing to  sustain  challenges  to  Jurors.  The 
trial  court  qualified  the  several  bills  of  ex- 
ception to  its  action  in  overruling  the  chal- 
lenges for  cause  by  stating  that  the  chal- 
lenged Jurors  did  not  sit  in  the  case,  and  that 
appellant  did  not  object  to  any  other  Jurors 
nor  ask  any  further  challenge.  We  fail  to 
see  how  the  error  complained  of,  if  it  was  er- 
ror, could  have  been  reasonably  calculated  to 
cause  the  rendition  of  an  improper  verdict  or 
Judgment  in  the  case. 

There  was  no  error  in  withdrawing  from 
the  Jury  the  testimony  of  the  county  Judge, 
A.  M.  Turney,  as  complained  of  in  the  six- 
teenth assignment 

The  nineteenth  Is  that  the  verdict  and 
Judgment  are  excessive.  Since  the  case  is  re- 
versed for  new  trial,  we  express  no  opinion 
upon  the  question. 

Because  the  pleading  is  insufficient  to 


charge  the  properties  of  the  railroad  com- 
pany with  the  acts  of  the  receivers  in  ex- 
cavating the  street,  the  cause  is  reversed  and 
remanded  for  a  new  trial. 


AINSWORTH  v.  DORSET.    (No.  5726.) 

(Court  of  Civil  Appeals  of  Texas.  Jan.  19, 
1917.) 

1.  Homestead  <8=>55  —  Acquisition  —  Judg- 
ment Dbbtor. 

Where  a  judgment  debtor  bought  land  for 
the  purpose  of  making  it  his  homestead,  and 
took  possession  and  used  it  for  that  purpose  as 
soon  as  he  could  lawfully  obtain  possession,  the 
property  was  not  subject  to  forced  sale,  al- 
though execution  was  levied  upon  it  before  there 
was  any  use  of  it  by  the  debtor  as  a  homestead, 
since  the  law  allows  the  debtor  in  such  cases  a 
reasonable  time  to  take  possession,  and  nothing 
the  creditor  may  have  previously  done  can 
abridge  his  right  in  that  respect. 

[Ed.  Note.— For  other  Homestead, 
Cent.  Dig.  it  77-80;  Dee.  Dig.  «=»56.1 

2.  Judgment   «J=»768(1)  —  Lien  —  Registra- 
tion—Sufficiency. 

Under  the  statute  requiring  an  abstract  of 
judgment  to  show  the  amount  for  which  it  was 
rendered,  and  the  amount  still  due,  where  an 
abstract  failed  to  show  the  correct  amount  due 
upon  a  judgment  because  no  allowance  was 
made  for  a  payment  after  judgment  was  render- 
ed, the  registration  of  such  abstract  did  not  fix 
the  lien. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  1325;  Dec.  Dig.  «=»768<1).] 

8.  Homestead  «=»171— Abandonment. 

The  conveyance  of  homestead  property  to  a 
third  person  to  enable  the  grantor  to  borrow 
money  from  a  bank  and  which  was  not  intend- 
ed to  vest  in  the  third  person 'any  beneficial 
right  to  the  land  was  not  an  abandonment  of 
the  homestead. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  f  888;  Dec.  Dig.  «s»171J 

4.  Appeal  and  Exxon  <8=»931(9)  —Review  — 
Presumption. 

Although  the  failure  of  the  court  to  file  con- 
clusions of  law  and  fact  was  not  shown  by  a 
bill  of  exceptions,  where  the  judgment  contain- 
ed a  recital  to  the  effect  that  when  the  judgment 
was  rendered  the  defendant  requested  the  court 
to  make  and  file  such  findings,  and  the  tran- 
script does  not  contain  any  such  findings,  the 
appellate  court  will  assume  that  none  were  filed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, OentDig.  {§  3770, 3771;  DecDig.  «=»931(9).] 

5.  Appeal  and  Ebbob  «=>544(1)  —  Review  — 
Bills  of  Exception— Reversible  Ebbob. 

Although  when  it  is  shown  by  bill  of  excep- 
tion that  timely  request  that  the  trial  court  file 
findings  of  fact  and  law  was  made,  refusal  of 
the  trial  judge  to  file  such  conclusions  consti- 
tutes reversible  error,  where  no  bill  of  excep- 
tions was  taken  to  the  court's  refusal  of  de- 
fendant's timely  request  for  conclusions  of  fact 
and  law,  and  there  is  no  verified  statement  in 
the  record  that  defendant  or  his  counsel  were 
misled  or  prevented  from  presenting  the  bill  of 
exceptions  relating  to  the  matter,  the  defendant 
may  not  have  the  case  reversed  because  no  con- 
clusions of  fact  and  law  were  filed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  2424 ;  Dec.  Dig.  «=>544(1).] 

Appeal  from  District  Court,  Falls  County; 
Geo.  H.  Carter,  Special  Judge. 
Suit  for  injunction  by  Columbus  Dorsey 
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against  B.  W.  Alnsworth.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

W.  B.  Rogers,  of  Marlln,  and  W.  L.  Bason, 
of  Waco,  for  appellant  Nat  Llewellyn,  of 
Marlln,  for  appellee. 

KEY,  C  J.  On  May  18, 1914,  B.  W.  Alns- 
worth recovered  judgment  In  the  county 
court  of  McLennan  county  against  Columbus 
Dorsey  for  $533  and  costs  of  suit  On  the 
16th  day  of  June,  1914,  an  execution  was  Is- 
sued upon  that  judgment,  and  on  the  same 
day  the  sheriff  of  McLennan  county  made 
his  return  thereon,  stating  that  no  property 
of  the  defendant  had  been  found  in  that 
county  subject  to  execution.  By  the  will  of 
Green  Harrison,  which  was  probated  on 
October  20,  1914,  a  life  estate  in  110  acres  of 
land  in  Falls  county  was  bequeathed  to  Mrs. 
Anna  Harrison,  the  surviving  wife  of  Green 
Harrison,  the  will  stipulating  that  after  her 
death  title  to  26  acres  thereof  should  vest 
In  Columbus  Dorsey,  and  the  latter  is  the 
subject-matter  of  this  suit  On  the  24th  day 
of  December,  1915,  Alnsworth  caused  anoth- 
er execution  to  be  issued  upon  the  judgment 
referred  to,  and  on  the  same  day  that  writ 
was  levied  upon  the  land  In  controversy, 
whereupon  Dorsey  brought  this  suit  in  the 
district  court  of  Falls  county,  and  sought  an 
injunction  for  the  purpose  of  preventing  the 
sale  of  the  land  referred  to,  upon  the  ground 
that  It  was  his  homestead  and  exempt  from 
forced  sale.  Other  facts  will  be  stated  here- 
after. There  was  a  nonjury  trial,  which  re- 
sulted in  a  Judgment  in  favor  of  Dorsey  and 
restraining  further  proceedings  for  the  pur- 
pose of  selling  the  land  in  satisfaction  of 
Ainsworth's  Judgment  against  him,  and  Alns- 
worth has  appealed. 

[1]  Under  the  first  assignment  of  error,  ap- 
pellant presents  the  contention  that  he  was 
entitled  to  judgment  because  he  made  a  prima 
facie  case  by  showing  that  he  bad  obtained 
a  moneyed  Judgment  against  appellee,  that 
the  same  was  kept  alive  by  the  issuance  of 
execution  thereon  within  one  year  from  its 
date,  and  that  he  had  fixed  a  lien  on  the  land 
in  controversy  (1)  by  having  an  abstract  of 
his  judgment  against  Dorsey  recorded  and  in- 
dexed In  Falls  county  on  November  20,  1915, 
and  (2)  that  he  had  fixed  another  lien  upon 
the  land  by  having  execution  levied  thereon, 
and  the  proof  failed  to  show  that  appellee 
bad  any  homestead  rights  in  the  land  at  the 
time  appellant's  liens  were  fixed.  The  proof 
does  show  that  appellant  had  an  abstract  of 
bis  judgment  recorded  and  Indexed  In  Falls 
county  on  November  20,  1915;  and  It  also 
shows  that  appellee  did  not  take  possession 
of  the  land  until  after  the  1st  of  January, 
1916,  and  that  he  did  no  work  and  made  no 
Improvements  thereon  until  after  the  24th 
day  of  December,  1915.  The  proof  also 
shows  that  Mrs.  Harrison,  who  sold  her  life 
estate  in  the  land  to  appellee  by  deed  dated 
December  2,  1915,  had  leased  the  land  to  a 
tenant  for  that  year,  and  that  although  ap- 


pellee purchased  Mrs.  Harrison's  life  estate 
on  December  2,  1915,  he  had  no  right  to  pos- 
session of  the  land  until  after  the  1st  of 
January,  1916,  whereupon,  and  within  a 
reasonable  time,  he  took  possession  of  the 
same,  moved  his  family  thereon,  and  has 
since  then  occupied  it  as  his  homestead.  The 
proof  also  warranted  the  trial  court  in  find- 
ing that  appellee  negotiated  with  his  aunt, 
Mrs.  Harrison,  for  the  purchase  of  her  life 
estate  In  the  property  in  June,  1915,  and 
that  he  did  so  and  subsequently  purchased  it 
with  the  intention  of  making  it  his  home- 
stead. 

In  Gardner  and  Wife  v.  Douglass,  64  Tex. 
76,  the  proof  showed  that  a  lot,  on  which 
stood  a  dwelling  house,  was  purchased  nearly 
three  months  before  the  expiration  of  a 
lease  to  a  third  party,  who  continued  to  oc- 
cupy It  until  the  expiration  of  the  lease.  The 
purchaser  declared  his  intention  to  his  wife, 
and  to  no  one  else,  to  make  the  property  his 
homestead,  and  It  appeared  that  he  could 
not  obtain  possession  before  the  expiration 
of  the  lease.  On  the  expiration  of  the  lease 
he  removed  to  and  occupied  the  dwelling 
thereon.  An  Injunction  was  sought  to  re- 
strain the  sale  of  the  property  under  execu- 
tion Issued  on  a  judgment  which  was  ren- 
dered against  the  purchaser  before  the  date 
of  his  purchase,  and  the  Supreme  Court  held 
that  the  property  was  protected  by  the  stat- 
ute which  exempts  the  homestead  from  forc- 
ed sale.  That  case,  it  seems  to  us,  Is  analo- 
gous to  and  decisive  of  this  case.  In  that 
case,  as  in  this,  the  judgment  debtor  bought 
the  land  for  the  purpose  of  making  it  his 
homestead,  took  possession  of  it,  and  used 
it  for  that  purpose  as  soon  as  he  could  law- 
fully obtain  such  possession ;  and  it  was  held 
In  that  case,  as  it  seems  to  have  been  held 
by  the  learned  trial  judge  In  this  case,  that 
the  property  was  not  subject  to  forced  sale, 
though  execution  was  levied  upon  It  before 
there  was  any  use  of  it  by  the  debtor  as  a 
homestead.  In  this  case  the  fact  that  the 
creditor  had  an  abstract  of  his  judgment  re- 
corded (as  well  as  having  an  execution  lev- 
fed)  before  the  debtor  took  possession  of  the 
property  takes  it  out  of  the  rule  announced 
in  the  other  case.  The  reason  why  such 
property  Is  held  to  be  exempt  from  forced 
sale  is  that  when  the  law  exempts  property 
as  a  homestead,  It  allows  the  debtor,  when 
he  purchases  property  with  the  intention  of 
making  it  his  homestead,  a  reasonable  time 
to  take  possession  and  use  It  for  that  pur- 
pose, and  nothing  which  the  creditor  may 
have  previously  done  can  abridge  the  debtor's 
right  In  that  respect. 

[2]  Furthermore,  the  abstract  of  judgment 
which  appellant  caused  to  be  recorded  in 
Falls  county  gave  the  amount  shown  by  the 
face  of  the  Judgment,  which  was  $533,  as 
the  amount  then  due,  and  stated  that  there 
were  no  credits  thereon;  whereas  there 
was  testimony  sufficient  to  show  (and  we 
presume  the  trial  court  found  In  accord- 
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ance  with  that  testimony)  that  appellee  had 
made  a  payment  upon  the  judgment,  consist- 
big  of  one  bale  of  cotton  worth  $38  or  $39. 
The  statute  requires  the  abstract  of  Judg- 
ment to  show  "the  amount  for  which  the 
same  was  rendered,  and  the  amount  still  due 
upon  the  same" ;  and  In  the  case  of  Evans  v. 
Friable,  84  Tex.  341,  19  S.  W.  510,  It  seems 
to  have  been  held  that  when  an  abstract  fails 
to  show  the  correct  amount  due  upon  a 
Judgment,  because  no  allowance  Is  made  for 
a  payment  after  the  Judgment  was  rendered, 
the  registration  of  such  abstract  will  not 
fix  a  lien.  So  It  seems  that  the  abstract 
which  was  recorded  In  this  case  was  Insuffi- 
cient to  fix  a  lien  upon  the  land  in  controversy, 
regardless  of  tbe  question  of  homestead. 
That  objection,  however,  does  not  apply  to 
the  execution  and  the  levy  thereof  upon  the 
land,  which  levy  was  made  after  appellee 
became  the  full  owner,  and  before  he  took 
possession,  of  the  property.  But,  for  the 
reasons  heretofore  stated,  and  upon  the  au- 
thority of  Gardner  v.  Douglass,  supra,  we 
hold  that  appellee's  homestead  right  relat- 
ed back  to  the  time  of  his  purchase  from 
Mrs.  Harrison;  and  that,  inasmuch  as  he 
purchased  the  property  for  a  homestead,  and 
took  possession  thereof  within  a  reasonable 
time  after  his  right  to  possession  accrued,  the 
levy  of  execution  upon  it  did  not  create  a 
lien  superior  to  his  homestead  right. 

[3]  We  note  appellant's  contention  that,  in- 
asmuch as  appellee  and  his  wife  executed  a 
deed  conveying  the  property  to  a  third  person 
soon  after  appellant's  execution  was  levied 
upon  it,  the  trial  court  was  not  Justified 
in  holding  that  appellee  was  entitled  to  have 
it  protected  as  his  homestead.  There  was 
testimony,  given  by  both  appellee  and  the 
person  to  whom  he  and  his  wife  conveyed 
the  land,  which  justified  the  trial  court  in 
reaching  the  conclusion  that  the  transaction 
referred  to  was  not  intended  to  vest  in  such 
third  person  any  beneficial  right  to  the  land, 
but  was  resorted  to  at  the  suggestion  of  a 
banker  to  enable  appellee  to  borrow  money 
from  his  bank.  If  the  conveyance  of  the 
property  to  such  third  person  was  made 
for  the  purpose  referred  to,  and  not  for  any 
other  purpose,  we  see  no  reason  why  appel- 
lee is  not  entitled  to  assert  his  homestead 
right  as  against  appellant.  In  other  words, 
If  it  was  not  Intended  to  and  did  not  prevent 
appellee  from  using  the  property  as  his 
homestead,  then  It  does  not  prove  that  he 
abandoned  Mb  homestead  rights. 

[4]  Appellant  has  also  assigned  error  be- 
cause the  trial  judge  failed  to  file  conclu- 
sions of  fact  and  law.  The  failure  referred 
to  is  not  shown  by  a  bill  of  exception,  but  the 
Judgment  contains  a  recital  to  the  effect  that 
when  the  judgment  was  rendered,  appellant 
requested  the  court  to  make  and  file  such 
findings;  and,  as  the  transcript  does  not  con- 
tain any  such  findings,  we  assume  that  none 
were  filed. 


[I]  It  has  been  decided  by  our  Supreme 
Court  that,  when  it  is  shown  by  bill  of  ex- 
ception that  timely  request  Is  made,  and  the 
trial  judge  refuses  to  file  conclusions  of 
fact  and  law  In  all  cases  tried  without  a 
jury,  such  refusal  constitutes  reversible  error, 
unless  It  Is  made  to  appear  from  the  Judge's 
qualification  of  the  bill  or  otherwise  that  it 
was  through  no  fault  of  his  that  such  con- 
clusions were  not  filed.  In  this  case  no 
bill  of  exception  was  taken,  nor  Is  there  any 
verified  statement  in  the  record,  made  by 
appellant  or  his  counsel,  to  the  effect  that 
they  were  misled  and  thereby  prevented  from 
presenting  a  bill  of  exception  relating  to  the 
matter  until  after  the  time  had  expired  for 
filing  bills  of  exception.  In  other  words, 
If  it  had  been  made  to  appear  that  the  judge 
promised  to  make  and  file  conclusions  of 
fact  and  law  after  the  adjournment  of  the 
court,  and  the  appellant  was  thereby  pre- 
vented from  presenting  a  bill  of  exception 
within  the  time,  allowed  by  law,  It  may  be 
that  this  court  would  hold  that  the  ques- 
tion was  properly  presented;  but  such  is  not 
the  condition  of  the  record,  and  therefore, 
in  fairness  to  the  trial  court,  we  feel  con- 
strained to  hold  that  appellant  Is  not  en- 
titled to  have  the  case  reversed  because  no 
conclusions  of  fact  and  law  were  filed.  In 
replying  to  the  assignment)  of  error  re- 
lating to  this  subject,  appellee's  counsel  has 
stated  in  his  brief  that  the  trial  judge  of- 
fered to  file  conclusions  of  fact  and  law,  and 
that  the  appellant  stated.  In  substance,  that 
he  did  not  desire  him  to  do  so.  That  state- 
ment is  not  verified  by  the  record,  nor  ac- 
cepted by  this  court  as  a  fact;  but  it  will 
serve  as  an  Illustration  of  the  proposition 
that  something  may  have  occurred  after  ap- 
pellant made  his  request  for  conclusions 
of  law  and  fact  as  shown  by  the  judgment, 
which  fully  justified  the  trial  Judge  In  not 
filing  such  conclusions. 

No  reversible  error  has  been  pointed  out, 
and  the  judgment  is  affirmed. 

Affirmed. 


FIRST  STATE  BANK  OF  TEAQTJE  v. 

M LINGER  et  aL   (No.  7676.) 

(Court  of  Civil  Appeals  of  Texas.   Dallas.  Dec. 
16,  1916.   Rehearing  Denied  Feb. 
8,  1917.) 

1.  Barks  and  Banking  <S=»154(8)  —  Ex- 
change —  Actions  —  Evidence  —  Suffi- 
ciency. 

In  an  action  on  account  by  a  bank  against 
individuals  wherein  the  bank  alleged  that,  after 
beginning  suit,  money  of  defendants  came  into 
its  possession,  and  that  it  held  such  money  as 
a  credit  on  the  account,  and  In  which  suit  a 
third  person  claimed  such  money  and  made  an- 
other bank  defendant  as  the  depositary  of  a 
check  for  such  amount,  and  such  other  bank  by 
cross-action  sought  to  recover  such  money  on  al- 
legations that  a  check  was  drawn  against  funds 
of  a  third  person  on  deposit  with  the  plaintiff, 
made  payable  to  another  person,  and  that  plain- 
tiff placed  the  amount  of  the  check  to  dofend- 
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ant's  credit  and  convened  it  to  its  own  use, 
evidence  held  insufficient  to  support  judgment 
tor  cross-complainant. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §8  526-529 ;  Dec.  Dig.  «=» 
154(8).] 

2.  Appeal  and  Bbbob  «=all69(l)— Disposi- 
tion of  Cause— Revebsal. 
A  judgment  must  be  supported  by  both 

pleadings  and  evidence,  and  lack  of  either  will 

require  reversal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  {  4531 ;  Dec.  Dig.  «=»1169(1).] 

Appeal  from  District  Court,  Freestone 
County;  A.  M.  Blackmon,  Judge. 

Action  by  the  First  State  Bank  of  Teague 
against  B.  A.  Munger  and  others,  composing 
the  firm  of  Munger,  Parker  4  Marshall, 
wherein  Mrs.  B.  A  Munger  and  husband  filed 
a  cross-action,  and  the  First  State  Bank  of 
Bangs  filed  a  cross-action  against  the  Farm- 
ers' &  Mechanics'  National  Bank  of  Fort 
Worth,  and  against  the  plaintiff,  and  the 
Farmers'  A  Mechanics'  National  Bank  of  Fort 
Worth  prayed  judgment  against  the  plaintiff. 
General  demurrer  by  the  Farmers'  &  Me- 
chanics' National  Bank  was  sustained,  and 
that  defendant  dismissed.  Judgment  for 
plaintiff  against  Munger  and  others,  and  for 
Mrs.  Munger  against  tne  First  State  Bank  of 
Bangs,  and  for  the  State  Bank  of  Bangs 
against  the  plaintiff.  From  the  last  judg- 
ment, plaintiff  appeals.  Reversed  and  re- 
manded. 

D.  T.  Garth,  of  Teague,  for  appellant. 
Boyd  &  Bell,  of  Teague,  for  appellees. 

TALBOT,  J.  The  appellant  sued  B.  A. 
Munger,  B.  B.  Marshall,  and  J.  E.  Parker, 
compos  lag  the  firm  of  Munger,  Parker  & 
Marshall,  on  an  account  to  recover  the  sum  of 
$844.91,  together  with  Interest.  By  an 
amended  petition  it  was  alleged  that  after 
the  institution  of  the  suit  there  came  into 
the  possession  of  the  plaintiff  the  sum  of 
$700,  belonging  to  the  defendant  B.  A  Mun- 
ger, which  was  being  held  by  plaintiff  to  be 
applied  as  a  credit  upon  its  account  against 
said  Munger,  Parker  &  Marshall;  that  Mrs. 
B.  A.  Manger,  the  First  State  Bank  of  Bangs, 
and  the  Farmers'  St  Mechanics'  National 
Bank  of  Ft.  Worth,  were  each  setting  up 
some  sort  of  interest  in  and  to  said  $700, 
which  was  unfounded,  and  prayed  that  they 
be  made  parties  to  the  suit,  which  seems  to 
have  been  done,  by  service  of  citation.  There- 
after, Mrs.  B.  A  Munger,  joined  by  her  hus- 
band, filed  a  cross-action  in  the  suit  for  the 
$700  held  by  plaintiff,  First  State  Bank  of 
Teague,  alleging  that  she  deposited  a  check 
for  $700  In  the  First  State  Bank  of  Bangs 
for  collection,  that  said  check  was  sent  by 
the  last-named  bank  to  the  said  Farmers'  & 
Mechanics'  National  Bank  for  collection  and 
thence  to  plaintiff,  the  First  State  Bank  of 
Teague,  and  by  said  First  State  Bank  of 
Teague  converted  to  Its  own  use.  The  First 
State  Bank  of  Bangs  filed  a  cross-action  in 


the  suit  against  the  Farmers'  &  Mechanics' 
National  Bank  of  Ft  Worth  and  against 
plaintiff,  the  First  State  Bank  of  Teague, 
alleging,  in  substance,  that  Mrs.  B.  A.  Mun- 
ger deposited  with  It  a  check  for  $700,  and 
that  it  sent  said  check  to  the  Farmers'  &  Me- 
chanics' National  Bank  of  Ft  Worth,  which 
was  by  said  Ft  Worth  bank  in  turn  sent  to 
the  plaintiff;  that  said  check  was  drawn  on 
funds  belonging  to  Mrs.  Tharp  on  deposit 
with  appellant;  that  appellant  passed  the 
amount  of  the  check  to  the  credit  of  B.  A. 
Munger  and  then  converted  it  to  its  own  use. 
The  Farmers'  &  Mechanics'  National  Bank 
of  Ft.  Worth  answered  and  prayed  that,  If 
any  judgment  was  rendered  against  it,  it 
have  judgment  for  a  like  amount  against 
plaintiff,  First  State  Bank  of  Teague.  The 
case  coming  on  for  trial,  a  general  demurrer 
urged  by  the  Farmers'  &  Mechanics'  National 
Bank  of  Ft.  Worth  was  sustained,  and  that 
defendant  dismissed  from  the  suit.  The  trial 
then  proceeded,  and  a  judgment  was  rendered 
in  favor  of  plaintiff,  First  State  Bank  of 
Teague,  against  B.  A  Munger,  J.  E.  Parker, 
and  B.  B.  Marshall  for  the  amount  sued  for 
by  it  in  the  original  action.  A  judgment  was 
also  rendered  in  favor  of  Mrs.  B.  A.  Munger 
against  the  First  State  Bank  of  Bangs  for  the 
sum  of  $15  and  in  favor  of  the  First  State 
Bank  of  Bangs  against  the  plaintiff,  First 
State  Bank  of  Teague,  on  its  cross-actions, 
for  the  sum  of  $700.  From  this  latter  judg- 
ment the  plaintiff  appealed. 

Appellant  contends  by  its  first  assignment 
of  error  that  the  trial  court  erred  in  render- 
ing judgment  against  it  in  favor  of  the  ap- 
pellee First  State  Bank  of  Bangs  for  the  sum 
of  $700,  sued  for  in  said  appellee's  cross-ac- 
tion, because  there  was  no  evidence  adduced 
upon  the  trial  showing  that  appellant,  First 
State  Bank  of  Teague,  was  in  any  way  re- 
sponsible or  liable  to  appellee  First  State 
Bank  of  Bangs  for  said  amount,  and  said 
judgment  was  wholly  without  evidence  to 
support  it.  This  contention,  we  believe,  Is 
well  taken.  The  entire  evidence  bearing 
upon  the  question  as  pointed  out  by  appel- 
lant In  its  brief,  and  which  1b  not  controvert- 
ed, appellee  not  appearing  in  this  court,  is  as 
follows: 

B.  A  Munger,  witness  for  defendant,  testi- 
fied as  follows: 

"My  name  is  B.  A.  Munger.  I  am  one  of  the 
defendants  in  this  case.  I  live  now  in  Coleman 
county.  On  February  25,  1911,  my  home  was 
then  in  Teague,  Tex.  I  purchased  about  one 
acre  of  land  from  J.  D.  Carley,  over  there  on 
the  south  side  of  town.  It  did  not  have  any 
building  on  it  when  I  purchased  it,  I  placed  a 
building  on  it  It  was  a  five-room  bungalow 
or  cottage.  I  was  a  married  man  at  that  time, 
and  my  wife  was  living.  At  the  time  I  built  the 
house  we  had  one  child.  I  came  to  Teague  on 
August  13th,  just  a  little  bit  before  the  town 
opened  in  the  summer  of  1906.  We  lived  there 
boarding  around  until,  I  think,  the  following 
October,  when  I  built  my  house.  That  was  in 
1907.  I  built  a  brick  bungalow  and  occupied 
it  the  remainder  of  the  time  as  my  home.  About 
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the  26th  of  February,  1911,  I  sold  that  place 
to  Hamlin  for  $1,600  or  $1,650.  I  would  not 
say  positively  which,  $450  cash  and  notes  for  the 
$1,200.  My  household  goods  and  everything 
were  in  the  building  when  I  sold  it  After  sell- 
ing, I  had  these  vendor's  lien  notes  for  $1,200, 
and  just  after  I  turned  the  deed  over  to  Mr. 
Hamlin — they  were  in  fact  practically  sold  be- 
fore the  trade  was  closed,  but  it  was  not  for  a 
day  or  two  after  I  turned  the  deed  over  to  him 
that  I  sold  the  vendor's  lien  notes  to  Mrs. 
Tharp.  She  gave  me  two  checks  for  them,  one 
for  $500  and  one  for  $700.  The  $500  check  I 
cashed,  and  the  other  one  I  was  asked  not  to 
cash  until  on  or  about  the  1st  day  of  April.  1 
turned  that  check  over  to  the  First  State  Bank 
of  Bangs  for  collection.  I  have  never  heard 
of  the  check  since.  This  check  was  given  to  me 
right  after  the  sale  of  the  homestead.  I  don't 
remember  now  just  the  date,  but  it  was  bound 
to  have  been  within  a  day  or  two.  It  was  not 
cashed  right  then  because  Mrs.  Tharp  said  she 
did  not  have  sufficient  funds  to  take  the  matter 
up  then,  but  would  have  some  collections  in  by 
that  time.  It  was  to  be  paid  April  1st,  on  or 
about  that  time,  I  can't  say  positively.  That 
$700  was  a  part  of  the  proceeds  of  the  home  at 
Teague.  That  check  was  drawn  on  the  First 
State  Bank  of  Teague,  Tex.  I  left  there  March, 
1911.  Prior  to  the  time  I  moved  out  there,  I 
went  to  Coleman  often.  In  the  fall  of  1910  I 
did  not  go  out  there  and  establish  that  as  my 
homestead.  I  made  that  my  home  out  there 
in  the  spring  of  1911,  March.  My  home  is  in 
Coleman  county.  I  established  that  as  my  home 
in  March,  1911,  about  the  first  of  March.  We 
sold  our  home  here  in  Teague,  and,  as  soon  as  I 
got  these  checks  and  the  notes  disposed  of,  we 
packed  up  and  moved  out  there.  I  don't  remem- 
ber the  exact  date,  but  it  was  about  the  first 
days  of  March.  The  homestead  we  have  out 
there  is  200  acres.  It  is  in  Coleman  county, 
about  seven  or  eight  miles  from  Bangs.  There 
was  $685  of  this  money  drawn  out  of  the  bank 
at  Bangs  and  put  into  that  home  after  we  de- 
posited that  check." 

Mrs.  B.  A.  Munger  testified  as  follows,  to 
wit: 

"My  name  is  Mrs.  B.  A.  Munger.  the  wife  of 
defendant.  Prior  to  February  20,  1911,  we 
lived  in  Teague.  We  had  just  sold  our  home 
there,  I  believe,  to  a  Mr.  Hamlin.  Before  we 
sold  it,  I  guess  we  lived  in  that  house  about 
four  years.  While  we  were  living  in  Teague,  we 
did  not  own  any  other  home.  That  is  the  only 
home  we  had  when  we  lived  in  Teague.  We 
were  occupying  the  house  and  had  all  of  our 
things  in  there.  We  moved  two  or  three  or 
four  days  after  we  sold  it,  something  like  that. 
We  picked  up  and  moved  out  to  Coleman  coun- 
ty. I  owned  a  piece  of  land  of  my  own  out 
there  at  that  time.  The  money  we  got  for  the 
place  here  we  put  into  the  place  out  there  im- 
proving it.  The  check  for  $700  given  to  us  by 
Mrs.  Tharp  was  made  payable  to  me,  I  believe. 
I  indorsed  it  and  deposited  it  in  the  bank  for 
collection.  I  have  never  seen  it  since.  The  bank 
there  advanced  the  money  on  the  check,  most  all 
of  it,  I  believe,  except  about  $15  that  was  not 
taken  out.  Mrs.  Tharp's  check  was  drawn  on 
the  First  National  Bank;  I  think  it  was  at 
Teague.  I  don't  know  whether  it  was  a  nego- 
tiable check  or  not;  I  can't  say  if  it  was  just 
an  ordinary  check  or  not." 

Mrs.  M.  B.  Tharp  testified  as  follows: 
"I  live  in  Teague,  Tex.  Along  about  March 
of  this  year  (1911),  I  bought  some  vendor's  lien 
notes  from  B.  A.  Munger.  I  bought  $1,200 
worth  of  notes.  These  notes  were  against  Mr. 
Munger's  home  which  he  had  sold  to  Mr.  Ham- 
lin ;  that  was  a  little  brick  house.  I  paid  $1,200 


for  those  notes.  I  bought  them  about  27th,  or 
28th  of  February.  I  gave  a  check  for  $500,  and 
the  first  day  of  April  I  was  to  pay  over  the 
other  $700.  I  gave  Mr.  Munger  a  check  for 
$700,  but  I  don't  remember  who  it  was  made 
payable  to.  I  have  made  a  search  for  that  check 
among  my  papers,  and  I  could  not  find  it,  and  I 
went  to  the  First  National  Bank,  and  they  could 
not  find  it  there.  My  bank  book  at  the  First 
National  Bank  shows  that  check  was  paid. 
Here  is  the  stub  in  my  check  book  which  shows 
that  I  gave  him  a  check  for  $500  on  February 
27th.  The  bank  book  shows  that  the  $700  check 
was  paid  the  1st  of  April  It  was  charged  to 
my  account  on  that  day,  April  1,  1911.  I  don't 
remember  whether  I  ever  had  that  check  or 
not.  According  to  my  stubbook,  this  check  was 
made  payable  to  B.  A.  Munger.  Mr.  Foster 
wrote  the  check,  and  I  signed." 

[1,  2]  It  is  clear,  we  think,  that  this  evi- 
dence Is  wholly  Insufficient  to  support  the 
judgment  rendered  in  favor  of  the  appellee 
the  First  State  Bank  of  Bangs.  It  does  not 
show  that  the  check  for  $700  given  by  Mrs. 
Tharp  to  B.  A.  Munger  was  drawn  on  the  ap- 
pellant, First  State  Bank  of  Teague.  On  the 
contrary,  it  shows  that  said  check  was  drawn 
on  the  First  National  Bank.  It  does  not 
show  that  the  money  which  appellant  alleg- 
ed it  had  in  Its  possession  belonging  to  B.  A. 
Monger  was  collected  on  or  passed  to  the 
credit  of  the  said  Munger  in  satisfaction  of 
said  check.  That  money,  so  far  as  the  tes- 
timony discloses,  may  have  come  into  the 
hands  of  the  First  State  Bank  of  Teague 
from  an  entirely  different  source  and  alto- 
gether independent  of  the  check  given  by 
Mrs.  Tharp.  Indeed,  the  testimony  falls  to 
show  that  the  First  State  Bank  of  Teague 
ever  had  any  money  on  deposit  belonging  to 
Mrs.  Tharp  subject  to  the  payment  of  the 
check  in  question.  There  may  be  testimony 
tending  to  show  that  the  "First  National 
Bank"  had  funds  in  its  possession  belonging 
to  Mrs.  Tharp  against  which  the  check  might 
have  been  drawn,  and  that  the  passbook  giv- 
en by  that  bank  to  Mrs.  Tharp  showed  that 
it  had  paid  the  check ;  but  it  does  not  appear 
that  the  First  State  Bank  of  Teague  and  the 
said  First  National  Bank  are  one  and  the 
same  institution,  or  that  the  First  State  Bank 
of  Teague  ever  received  from  the  First  Na- 
tional Bank  or  from  any  other  source  the 
money  collected  on  said  check.  The  appellee 
First  State  Bank  of  Bangs  sought  to  recover 
upon  allegations  to  the  effect  that  the  check 
In  question  was  drawn  against  funds  belong- 
ing to  Mrs.  Tharp  on  deposit  with  the  appel- 
lant, First  State  Bank  of  Teague,  and  that 
appellant,  having  passed  the  amount  of  the 
check  to  B.  A.  Munger's  credit,  converted  It  to 
its  own  use.  The  evidence  failed  to  establish 
these  allegations,  and  it  is  elementary  that  a 
judgment  must  be  supported  by  both  plead- 
ings and  evidence  and  that  the  lack  of  either 
will  require  Its  reversal. 

For  lack  of  evidence  to  support  it,  the 
judgment  appealed  from  Is  reversed,  and  the 
cause  remanded. 
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SAN  ANTONIO  PORTLAND  CEMENT  CO. 
v.  GSCHWENDER.   (No.  6774.) 

(Court  of  Civil  Appealg  of  Texas.  San  Antonio. 
Jan.  31,  1917.) 

1.  Masteb  and  Servant  «==258(18)— Action 
fob  Death  —  Pleading  —  Negligence  of 
Vict  Principal. 

In  action  for  damages  for  electrocution  of 
plaintiff's  deceased  upon  turning  an  electric 
switch  as  commanded  by  bis  foreman,  negli- 
gence of  the  vice  principal  in  ordering  deceased 
to  throw  the  switch  held  sufficiently  pleaded. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  f  833;  Dec.  Dig.  «=» 
258(18)3 

2.  Appeal  and  Ebbob  «=jS43(1)— Review. 

Where  a  case  is  reversed  and  remanded  on 
other  grounds,  assignments  of  error  attacking 
the  sufficiency  of  evidence  to  sustain  the  judg- 
ment should  not  be  discussed  by  the  appellate 
court,  in  view  of  another  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  3331-3335,  3337-3341; 
Dec  Dig.  <8=»843(1).J 

3.  Death  <8=»41  —  Action  —  Necessary  Pas- 
ties. 

Rev.  St.  art.  4698,  provides  that  in  action  for 
death  damages  shall  be  for  the  sole  and  exclu- 
sive benefit  of  the  surviving  husband,  wife,  chil- 
dren, and  parents  of  the  deceased  person.  Ar- 
ticle 4699  provides  that  the  action  may  be 
brought  by  all  of  the  parties  entitled  thereto, 
or  by  any  one  or  more  for  the  benefit  of  all. 
Held,  in  such  action  by  a  surviving  wife,  where 
there  was  no  allegation  that  the  suit  was  in- 
stituted for  the  parents  of  deceased  as  well  as 
for  the  widow,  and  it  appeared  on  the  trial 
that  the  parents  were  living,  it  was  error  to  re- 
fuse postponement  of  the  trial  that  they  might 
be  made  parties;  failure  to  have  all  the  statu- 
tory parties  joined  going  to  the  very  foundation 
of  the  action. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  SS  56,  57,  69;  Dec.  Dig.  «=»41.] 

4.  Death  «=»41  —  Action  —  Necessary  Pas- 
ties. 

In  such  case,  knowledge  by  defendant  before 
trial  of  existence  of  surviving  parents  of  de- 
ceased does  not  relieve  plaintiff  from  the  duty  to 
have  them  joined  as  parties. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  Si  56,  57,  59;  Dec.  Dig.  ®=>41.] 

5.  Death  «jb>1— Presumption— Continuance 
or  Lite. 

Evidence  in  death  action  that  parents  of  de- 
ceased were  living  in  1913  did  not  show  that 
they  were  living  in  1915. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  If  1-8;  Dec  Dig.  <8=»l.j 

Error  from  District  Court,  Bexar  County; 
R.  B.  Minor,  Judge. 

Action  by  Mrs.  G.  A  Gschwender  against 
the  ,San  Antonio  Portland  Cement  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.   Reversed  and  remanded. 

Arnold,  Cozby  &  Peyton  and  Hertzberg, 
Barrett  &  Kercheville,  all  of  San  Antonio, 
for  plaintiff  in  error.  Ben  H.  Kelly  and 
Chambers  &  Watson,  all  of  San  Antonio, 
for  defendant  In  error. 

FLY,  O.  J.  This  Is  a  suit  by  the  defendant 
in  error,  as  the  surviving  wife  of  G.  A. 
Gschwender,  to  recover  damages  for  his 


death,  which  it  was  alleged  occurred  while  de- 
ceased, in  the  discharge  of  his  duty  as  an 
employe  of  plaintiff  in  error,  was  turning  a 
switch  as  commanded  by  his  foreman.  The 
trial  was  without  a  Jury  and  resulted  in  a 
judgment  for  defendant  in  error  in  the  sum 
of  $7,000. 

[1]  The  first  and  second  assignments  of  er; 
ror  are  overruled.  They  assail  the  action 
of  the  court  In  basing  the  Judgment  on  a  find- 
ing that  the  vice  principal  was  negligent  in 
ordering  deceased  to  throw  the  switch;  be- 
cause there  was  no  pleading  upon  which  to 
base  the  finding.  The  following  quotations 
from  the  petition  fully  answer  the  assign- 
ments of  error: 

"Plaintiff  alleges:  That  on  or  about  March 
23,  1915,  while  engaged  in  the  performance  of 
his  duties  as  assistant  electrician  for  the  de- 
fendant the  San  Antonio  Portland  Cement  Com- 
pany, and  without  fault  on  his  part  the  said 
G.  A.  Gschwender  received  an  electric  shock 
from  which  he  then  and  there  died  the  same 
date.  That  said  G.  A.  Gschwender  was  an  in* 
experienced  hand,  as  defendant  the  San  Antonio 
Portland  Cement  Company,  well  knew,  knowing 
little  or  nothing  about  the  handling  or  effects 
of  electricity,  but  that  notwithstanding  this 
fact  said  defendant  through  its  chief  electrician 
requested  and  directed  the  said  G.  A.  Gschwen- 
der to  turn  on  a  certain  switch  in  its  plant 
where  it  used  and  handled  electricity  in  its  busi- 
ness, and  the  said  G.  A.  Gschwender,  acting 
under  the  said  order  and  directions  of  his  su- 
perior as  was  his  duty  to  do,  and  being  unaware 
of  any  danger  by  reason  of  ignorance  or  inex- 
perience which  said  defendant  well  knew,  and 
from  the  further  fact  that  to  all  appearances 
there  appeared  no  danger  therein,  he  took  hold 
of  some  switch  or  lever  or  other  instrument  un- 
known to  plaintiff  and  received  the  electric 
shock  that  caused  and  produced  instant  death. 
That  just  before  the  death  of  said  Gschwender, 
the  defendant  San  Antonio  Portland  Cement 
Company,  was  repairing  some  of  its  machinery, 
preparatory  to  using  an  electric  motor  connect- 
ed with  and  controlled  by  a  switch  through 
wires  on  which  electricity  was  transmitted,  and 
that  said  Gschwender  was  directed  and  instruct- 
ed by  said  defendant  to  pull  or  turn  on  a  cer- 
tain switch  that  said  motor  might  be  tested  out 
and  that  it  was  his  duty  to  do  so,  and,  as  he 
undertook  to  do  so,  he  in  some  manner  unknown 
to  plaintiff  came  in  contact  with  a  live  wire, 
charged  with  electricity  of  sufficient  strength 
and  voltage,  which  then  and  there  caused  his 
death  without  fault  on  his  part" 

The  allegations  of  the  order  being  given  are 
plain  and  clear.  In  the  sixth  paragraph  of 
the  petition,  referring  to  the  different  acts 
of  negligence  set  out  in  the  two  paragraphs 
immediately  preceding,  It  was  alleged: 

"That  the  above  acts,  omissions,  and  derelic- 
tions of  said  defendant  as  set  out  in  the  last 
two  preceding  paragraphs  were  the  proximate 
cause  of  the  death  of  deceased,"  etc. 

In  the  paragraph  Immediately  preceding 
it  is  alleged  that  the  order  was  given  and 
obev-Jd  by  deceased. 

[2]  The  third,  fourth,  fifth,  and  sixth 
assignments  of  error  attack  the  sufficiency 
of  the  evidence  to  sustain  the  Judgment,  and 
in  view  of  another  trial  should  not  be  dis- 
cussed by  this  court. 

[t]  The  seventh  and  eighth  assignments 
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of  error  assail  the  action  of  the  court  In  re- 
fusing an  application  of  the  plaintiff  In  er- 
ror to  postpone  the  trial  until  other  neces- 
sary parties  to  the  suit  should  be  brought  in 
as  parties.  Article  4698,  Revised  Statutes, 
provides  that  the  action  for  damages  for  the 
death  of  a  person  "shall  be  for  the  sole  and 
exclusive  benefit  of  the  surviving  husband, 
wife,  children  and  parents  of  the  person 
whose  death  shall  have  been  caused,  and  the 
amount  recovered  therein  shall  not  be  liable 
for  the  debts  of  the  deceased."  Article  4699 
provides: 

"The  action  may  be  brought  by  all  of  the  par- 
ties entitled  thereto,  or  by  any  one  or  more  of 
them  for  the  benefit  of  all." 

In  this  case  there  was  no  allegation  that 
the  suit  was  Instituted  for  the  benefit  of  the 
parents  of  deceased  as  well  as  for  the  widow, 
but  It  was  for  the  sole  benefit  of  the  widow. 
Railway  v.  Pennington,  166  S.  W.  464.  The 
failure  to  have  all  the  statutory  parties  Join- 
ed goes  to  the  very  foundation  of  the  action. 
Railway  v.  Culberson,  68  Tex.  664,  5  S.  W. 
820. 

[4,  S]  It  appears  from  a  bill  of  exceptions 
taken  by  plaintiff  in  error  that,  after  defend- 
ant in  error  had  closed  her  case,  plaintiff 
in  error  placed  her  on  the  stand  and  ascer- 
tained that  the  father  and  mother  of  the  de- 
ceased were  living  at  that  time  in  Rayland, 
Ohio,  and  that  plaintiff  In  error  sought  a 
postponement  of  the  trial,  in  order  that  they 
might  be  made  parties.  The  postponement 
was  refused.  The  bill  of  exceptions  was  al- 
lowed, but  appended  thereto  is  what  is  de- 
nominated a  qualification,  in  which  it  is 
stated  that  the  attorneys  for  plaintiff  in 
error  knew  on  June  14,  1915,  that  defendant 
In  error  had  sworn  that  she  was  married  in 
March,  1913,  and  that  the  father  and  mother 
of  deceased  at  that  time  lived  in  Martin's 
Ferry,  Ohio.  It  would  seem  that  the  motion 
to  postpone  was  overruled  on  the  ground 
that  plaintiff  in  error  knew  that  the  parties 
had  not  been  made  parties  and  that  they 
were  living  in  1913.  Of  course,  that  was  no 
ground  for  refusing  the  motion.  Tiie  parents 
were  necessary  parties,  and  the  fact  that  the 
plaintiff  in  error  may  have  known  of  their 
existence  before  the  trial  did  not  lift  the 
burden  from  the  defendant  in  error  to  have 
all  necessary,  statutory  parties  before  the 
court.  However,  the  testimony  of  defendant 
in  error  in  June,  1915,  did  not  show  that  the 
parents  were  then  living,  but  that  they  were 
living  In  1913.  Railway  v.  Howell,  105  S.  W. 
560.  Defendant  In  error,  as  disclosed  by  the 
record,  on  cross-examination  swore:  "Mr. 
Oschwender's  father  and  mother  are  living  in 
Rayland,  Ohio."  It  has  been  held  many  times 
that  the  defendant  in  a  death  case  has  the 
right  to  have  all  interested  parties  Included, 
and  that,  if  it  should  be  shown  on  a  trial 
that  parties  have  not  been 'included  in  the 
petition,  the  defendant  should  be  accorded  a 
postponement  of  the  trial  until  all  the  parties 


could  be  joined  in  the  suit  Railway  v.  How- 
ell and  Railway  v.  Pennington,  herein  cited; 
Railway  v.  Mertink,  101  Tex.  165,  105  S.  W. 
485.  As  said  in  Railway  v.  Wilson,  85  Tex. 
516,  22  S.  W.  578: 

"It  is  not  an  open  question  in  this  court 
that,  when  the  evidence  develops  the  fact  that 
the  deceased  *  *  *  had  other  relatives  who 
under  the  statute  can  share  in  the  damages  re- 
covered for  his  death,  the  proceedings  must  be 
arrested  until  the  pleadings  are  so  amended 
that  the  suit  can  be  conducted  for  the  use  of 
all  of  the  beneficiaries." 

If  the  trial  had  been  suspended  for  a  Short 
time,  no  doubt  the  parents  could  have  been 
reached  by  telegraph,  and  their  consent  to 
be  joined  as  plaintiffs  obtained,  and  probab- 
ly thereby  another  trial  avoided. 

For  the  reason  that  the  parents  of  deceased 
were  not  made  parties,  the  Judgment  is  re- 
versed, and  the  cause  remanded. 


STOI/TBJ  et  al.  v.  KARREN  et  al  (No.  581T.) 

(Court  of  Civil  Appeals  of  Texas.  *  San  Antonio. 
Nov.  29,  1916.   On  Motion  for  Re- 
hearing, Jan.  31,  1917.) 

1.  Execution  <8=>171(2)— Injunction— Ade- 
quate  Remedy  at  Law— Statute— "Cloud 
would  be  Put  on  Title." 

Under  Rev.  St.  art.  4643,  prescribing  when 
writs  of  injunction  shall  be  granted,  subdivi- 
sion 3,  providing  that  Judges  of  the  district  court 
may  grant  writs  of  injunction  where  a  cloud 
would  be  put  on  the  title  of  real  estate  being 
sold  under  an  execution  against  a  person  hav- 
ing no  interest  subject  to  the  execution  at  the 
time  of  the  sale,  irrespective  of  any  legal  rem- 
edy at  law,  the  remedy  of  injunction  should  not 
be  denied  a  wife,  her  husband's  grantee,  against 
the  husband's  creditor,  seeking  to  Bell  the  prop- 
erty on  execution,  on  the  ground  that  the  wife 
has  an  adequate  remedy  at  law  precluding  the 
equitable  remedy,  since  the  phrase  "cloud  would 
be  put  on  the  title,"  as  used  in  the  statute, 
means  a  claim  of  a  right  in  lands,  the  density  of 
the  cloud,  since  the  enactment  of  lie  statute, 
being  immaterial  to  the  right  to  injunction  (cit- 
ing 2  Words  and  Phrases,  J233). 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  §§  498,  499;  Dec.  Dig.  <8=>171(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Cloud  on  Title.] 

2.  Execution  «=>  171(4)— Injunction— Salb 
on  Execution— Cloud  on  Title. 

A  sale  on  execution,  to  satisfy  a  judgment 
against  a  husband  in  favor  of  his  creditor,  of 
land  conveyed  by  the  husband  to  his  wife,  casts 
a  cloud  upon  the  wife's  legal  title,  because  the 

Srevailing  title,  after  sale  on  execution,  would 
e  that  one  sustained  by  extraneous  facts  not 
apparent  upon  the  record  of  either  chain  of 
title. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  §§  502,  506-516;  Dec  Dig.  <8=>171 
(4).] 

3.  Execution  «J=>172(4)— Injunction— Pbiua 
Facie  Case. 

In  suit  by  a  wife,  grantee  of  her  husband's 
lands,  to  restrain  sale  of  the  property  under  ex- 
ecution by  a  creditor  of  the  husband,  plaintiff's 
deed,  executed  before  the  creditor  secured  judg- 
ment, makes  a  prima  facie  case  in  her  favor. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  §5  525-532;  Dec.  Dig.  «=>172(4).] 


«j=»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 

Digitized  by  Google 


Tex.)  8T0UTH  v. 


4.  FRAUDULENT  Conveyances  «=»296— EN- 
JOINING Sale  on  Execution— Statute. 

Under  Revest  art.  3967,  avoiding  volun- 
tary conveyances  aa  to  prior  creditors,  if  the 
creditor  proves  that  he  was  a  creditor  of  the 
husband  prior  to  execution  of  a  deed  to  his 
wife,  the  wife's  prima  facie  case,  made  by  her 
deed,  fails,  unless  she  proves  that  her  husband 
had  other  property  with  which  to  satisfy  the 
debt,  either  when  the  deed  was  executed  or  the 
execution  was  levied. 

[Ed.  Mote. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  {  891 ;  Dec.  Dig.  ®=> 
296.] 

5.  Fraudulent  Conveyances  <8=>295(1)— En- 
join in  q  Sale  on  Execution — Facts  NEC- 
ESSARY TO  BE  PROVEN. 

Whether  or  not  the  husband  was  indebted 
to  the  creditor,  whether  the  indebtedness  exist- 
ed prior  to  execution  of  the  gift  deed  to  the 
wife,  whether  the  husband  was  insolvent  when 
the  deed  was  executed,  and  whether  he  was  in- 
solvent at  the  date  of  levy  of  execution,  were 
four  distinct  facta  necessary  to  be  proven. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyance*  Cent.  Dig.  II  867-869,  872,  873; 
Dec.  Dig.  <E=»295(1).] 

6.  Fraudulent  Conveyances  «=»287— Avoid- 
ance by  Creditors— Evidence— Creditor's 
Judgment—  "Prima  Facie  Evidence." 

In  suits  by  prior  creditors  to  avoid  a  volun- 
tary conveyance  because  made  by  an  insolvent, 
the  creditor's  judgment,  though  rendered  sub- 
sequent to  the  execution  of  the  conveyance,  and 
though  the  grantee  was  not  a  party  to  the  cred- 
itor's suit  which  resulted  in  the  judgment  for 
debt  against  the  grantor,  is  admissible  in  evi- 
dence to  establish  the  indebtedness,  and,  as  to 
the  grantor,  is  final  and  conclusive  and  cannot 
be  collaterally  impeached,  but,  as  against  the 

S antes  of  the  gift  conveyance,  is  only  prima 
cie  evidence  of  the  facts  it  purports  to  ad- 
judicate, "prima  facie  evidence"  of  a  fact  being 
>uch  evidence  as,  in  the  judgment  of  the  law,  is 
sufficient  to  establish  it,  and  which,  if  not  re- 
butted, remains  sufficient  for  that  purpose  (cit- 
ing 6  Words  and  Phrases,  First  and  Second 
Series,  Prima  Facie  Evidence). 

[Ed.  Note. — For  other  coses,  see  Fraudulent 
Conveyances,  Cent.  Dig.  f  836;  Dec.  Dig.  <&=> 
287.] 

7.  Evidence  <ft=»222(8),  230(3)— Injunction. 

In  a  wife's  suit  to  restrain  sale  on  execu- 
tion of  land  conveyed  her  by  her  husband,  nei- 
ther the  declarations  of  the  husband's  creditor, 
nor  of  defendant,  nor  those  of  the  husband,  made 
after  his  execution  of  the  gift  deed  to  the  wife, 
could  be  introduced  in  evidence,  since  declara- 
tions and  acts  of  grantors,  made  after  the  ex- 
ecution of  the  grant,  are  not  admissible  in  evi- 
dence against  the  grantee  in  suits  where  the 
validity  of  the  grant  is  involved. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  «§  794,  837,  838,  846;  Dec.  Dig.  *=» 
222(8),  230(3).] 

8.  Judgment  «=»693— Conclusiveness— At- 
tack by  Wife. 

A  judgment  against  a  husband  in  favor  of 
his  creditor  was  a  final  judgment,  forever  de- 
termining that  the  husband  was  indebted  to  the 
creditor,  so  far  as  they  or  their  privies  were 
concerned,  and  the  wife,  a  stranger  to  the  suit, 
could  not,  in  a  direct  proceeding,  have  the  judg- 
ment set  aside  and  the  cause  retried. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  \  1216 ;  Dec.  Dig.  «=693.] 

9.  Fraudulent  Conveyances  <s=»95(1)  — 
Right  to  Question— Subsequent  Credi- 
tors. 

A  deed  from  a  husband  to  his  wife  vested 
the  legal  title  in  the  wife,  and  neither  the  hus- 
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band  nor  his  subsequent  creditors  or  purchas- 
ers could  question  the  wife's  deed,  which  could 
only  be  done  by  the  husband's  prior  creditor, 
the  grantee's  title  not  being  a  trust  for  the  gran- 
tor or  his  creditors,  but  a  valid  legal  title 
against  the  world,  unless  there  was  a  prior 
creditor  of  the  grantor,  and  the  grantee  fails  to 

Srove  the  solvency  of  the  grantor  either  at  the 
ate  of  the  gift  deed  or  when  execution  was 
levied. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {§  243-247 ;  Dec.  Dig. 
«=>«5(1).] 

10.  Husband  and  Wife  «=»47(4)— Separate 
'Property  of  Wife— Gift  from  Husband. 

Where  a  husband  conveyed  land  to  his  wife, 
it  became  her  separate  property,  and  the  hus- 
band could  not  without  her  consent  divest  her 
of  her  title. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  I  236;  Dec.  Dig.  «=>47(4).] 

11.  Vendob  and  Purchaser  «=»231(3)— Bona 
Fide  Purchaser— Record  of  Suit. 

Record  of  the  suit  between  her  husband  and 
his  creditor  was  not  notice  to  the  wife  to  whom 
the  husband  had  conveyed  his  land. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  487,  515;  Dec.  Dig. 
*=»231(3).] 

12.  Judgment  «=»682(1)— Persons  Conclud- 
ed— Judgment  Debtor's  Grantee  —  Evi- 
dence. 

In  a  wife's  suit  against  her  husband's  cred- 
itor to  enjoin  sale  under  execution  of  land  con- 
veyed her  by  her  husband,  the  husband  can  tes- 
tify relative  to  his  indebtedness  to  his  creditor, 
though  he  is  himself  bound  by  the  creditor's 
judgment  against  him. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  (  1203;  Dec.  Dig.  <S=»682(l).f 

13.  Jury  «=»18(12)— Injunction— Issue  of 
Fact. 

In  a  wife's  suit  to  enjoin  sale  under  execu- 
tion by  her  husband's  creditor  of  land  conveyed 
her  by  her  husband,  where  the  wife  introduced 
evidence  that  defendant  was  not  in  fact  a  cred- 
itor of  her  husband  prior  to  the  execution  of  the 
gift  deed  to  her,  and  defendant  introduced  his 
petition  and  judgment  against  the  husband  for 
his  debt,  thereby  introducing  prima  facie  evi- 
dence of  the  fact  that  he  was  a  prior  creditor  of 
the  husband,  a  material  issue  of  fact  was  pre- 
sented, which  the  wife  had  the  legal  right  to 
have  determined  by  a  jury  on  trial  of  the  main 
suit  and  not  predetermined  in  an  ancillary  pro- 
ceeding by  the  court  in  chambers. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  |  49;  Dec.  Dig.  «=>13(12).] 

14.  Execution  «J=»172(6)— Injunction— Pres- 
ervation of  Status  Quo  Pending  Litiga- 
tion. 

A  wife  suing  to  enjoin  sale  under  execution 
by  her  husband's  creditor  of  land  conveyed  her 
by  her  husband  had  the  legal  right  to  nave  the 
status  of  the  property  involved  remain  as  it  was 
until  the  suit  was  determined  on  its  merits. 

[Ed.  Note— For  other  cases,  see  Execution. 
Cent.  Dig.  g(  536,  537;  Dec/Dig.  <S=>172(6).j 

15.  Fraudulent  Conveyances  <8=»213  — 
Character  of  Indebtedness— Statutes. 

'  An  indebtedness  for  services  rendered  in 
pursuance  of  an  express  or  implied  contract,  or 
a  quantum  meruit  indebtedness  for  services, 
was  such  an  indebtedness  as  would  render  a 
voluntary  deed  by  the  debtor  void  as  to  his 
prior  creditor,  under  Rev.  St.  arts.  3966,  3967, 
avoiding  conveyances  made  to  defraud  credi- 
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tors,  and,  as  to  prior  creditors,  avoiding  volun- 
tary conveyances. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §§  635,  638,  638;  Dec. 
Dig.  «=»213.] 

On  Motion  for  Rehearing. 

16.  Statutes  «=>181(2)— Construction. 

A  statute  cannot  be  given  a  construction 
that  will  render  it  futile  and  purposeless  when 
it  can  be  otherwise  construed. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |S  269,  263;  Dec.  Dig.  <B=>181(2).] 

Appeal  from  District  Court,  Bexar  Coun- 
ty; S.  G.  Tayloe,  Judge. 

Suit  by  Wilhemina  Stolte  and  another 
against  M.  Karren  and  another.  From  a 
Judgment  in  part  for  defendants  and  In  part 
for  plaintiffs,  plaintiffs  appeal.  Judgment, 
so  far  as  for  defendants,  reversed,  with  in- 
struction, and  cause  remanded. 

Carlos  Bee,  of  San  Antonio,  for  appellants. 
L.  H.  Porter  and  Lew-right  &  Douglas,  all 
of  San  Antonio,  for  appellees. 

SWEARINGEN,  J.  The  appellant  Wilhe- 
mina Stolte,  Joined  pro  forma  by  her  hus- 
band, Christian  Stolte,  filed  suit  against 
appellees,  M.  Karren  and  John  E.  Trainer, 
constable,  and  prayed  for  a  temporary  In- 
junction to  restrain  the  sale  under  execution 
of  certain  property  levied  upon  as  the  prop- 
erty of  Christian  Stolte,  claimed  by  appel- 
lant as  her  separate  property.  Appellant 
also  prayed  to  restrain  the  sale  of  other 
property  claimed  to  be  homestead  and  ex- 
empt. Appellees  answered  that  the  Smith 
tract  was  a  donation  to  the  appellant  Wil- 
hemina Stolte  by  Christian  Stolte,  her  hus- 
band, and  that  appellee  Karren  was  a  credi- 
tor of  the  donor  prior  to  the  date  of  the 
execution  of  the  gift  deed,  which  was,  there- 
fore, void;  and  further  that  the  deed  was 
made  with  intent  to  defraud  appellee  Kar- 
ren. Appellees  further  alleged  that  the  in- 
debtedness had  been  merged  into  a  Judgment 
subsequent  to  the  date  of  the  gift  deed.  The 
court  heard  evidence  introduced  by  both 
parties  and  granted  a  temporary  injunction 
restraining  the  sale  of  the  homestead  tract, 
and  refused  to  enjoin  the  sale  of  the  Smith 
tract  However,  the  court  suspended  his 
order  refusing  the  injunction  of  the  sale  of 
the  Smith  tract  pending  an  appeal  to  this 
court  The  evidence  shows  the  following 
facts: 

Christian  Stolte  purchased  the  Smith  tract 
March  12, 1915,  the  consideration  being  prop- 
erty conveyed  in  exchange.  He  executed  a 
gift  deed  to  his  wife,  Wilhemina  Stolte, 
March  19,  1915. 

Appellee  M.  Karren,  on  March  12,  1915, 
made  claim  from  Christian  Stolte  of  a  debt 
due  on  that  day  as  commission  of  2%  per 
cent,  for  acting  as  broker  and  effecting  an 
exchange  of  Christian  Stolte's  property,  con- 
veyed as  consideration  for  the  Smith  tract 


At  that  time  Christian  Stolte  denied  the  in- 
debtedness; told  Karren  he  owed  him  noth- 
ing. On  April  3,  1915,  M?  Karren  sued 
Christian  Stolte  for  the  indebtedness,  alleg- 
ing in  detail  the  nature  of  the  indebtedness. 
Citation  was  duly  and  properly  served  upon 
Christian  Stolte.  Christian  Stolte  took  the 
citation  to  his  attorney  as  soon  as  It  was 
served  on  him.  No  answer  was  filed.  Judg- 
ment by  default  was  rendered  by  the  court 
and  in  May,  1916,  made  final.  In  August, 
1916,  the  Judgment  creditor,  M.  Karren,  had 
the  execution  issued  and  delivered  to  the 
constable,  who  levied  upon  the  Smith  tract 
and  homestead,  and  was  proceeding  to  sell 
both  tracts  when  this  present  suit  was  filed. 
Christian  Stolte  testified  at  the  injunction 
hearing  for  appellant  that  be  had  never  been 
Indebted  to  Karren. 

Appellants'  first  assignment  complains 
that  the  court  committed  error  in  Its  Judg- 
ment denying  an  injunction  restraining  the 
sale  of  the  Smith  tract  claimed  by  appellant 
Wilhemina  Stolte  as  her  separate  property, 
and,  as  a  reason  why 'It  was  error,  recites 
that  the  evidence  conclusively  vested  the  le- 
gal title  In  Wilhemina  Stolte  on  the  19th  of 
March,  1916,  and  that  defendants  were  at- 
tempting to  sell  the  separate  property  of 
Wilhemina  Stolte  to  satisfy  a  Judgment  for 
debt  rendered  in  May,  1916,  in  favor  of  M. 
Karren,  one  of  the  appellees,  against  Chris- 
tian Stolte;  that  appellant  Wilhemina  was 
not  a  party  to  the  suit  which  resulted  in  the 
Judgment  for  debt  Under  this  assignment 
it  is  contended  by  appellees  that  the  remedy 
of  injunction  should  be  denied  because  appel- 
lant has  an  adequate  remedy  at  law  which 
precludes  the  equitable  remedy. 

[1]  This  contention  Is  in  accord  with  the 
rules  prevailing  in  Texas  until  the  statute 
(article  4643)  enlarged  the  remedy.  This  ar- 
ticle of  the  statutes  was  construed  in  the 
case  of  Sumner  v.  Crawford,  91  Tex.  129,  41 
S.  W.  994,  in  accordance  with  the  views  here- 
in expressed.  Allen  v.  Carpenter,  182  S.  W. 
430. 

[2,  3]  It  is  further  contended  by  appellees 
that  the  sale  by  virtue  of  the  execution  to 
satisfy  the  Judgment  against  Christian  Stol- 
te in  favor  of  M.  Karren  would  not  cast  a 
cloud  upon  appellant's  legal  title.  We  are  of 
the  opinion  that  it  would,  for  the  reason  that 
the  prevailing  title  after  the  sale  under  the 
execution  would  be  that  one  sustained  by 
extraneous  facts  not  apparent  upon  the  rec- 
ord of  either  chain  of  title.  Texas  Mort 
Co.  v.  Worsham,  5  Tex.  Civ.  App.  245,  23  S. 
W.  938.  For  Instance,  appellant  Wilhemina 
Stolte's  deed  makes  a  prima  fade  case  In 
her  favor. 

[4]  If,  under  article  3967,  R.  a  S.,  appel- 
lee proves  that  be  was  a  creditor  of  the 
grantor  in  the  deed  prior  to  its  execution, 
the  prima  facie  case  of  the  grantee  would 
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fall  unless  the  grantees  proved  that  the 
grantor  had  other  property  with  which  to 
satisfy  the  debt,  either  when  the  gift  con- 
veyance was  executed  or  when  the  execution 
was  levied. 

[I]  Whether  or  not  the  grantor,  Christian 
Stolte  was  (a)  indebted,  to  appellee  (b)  and 
the  Indebtedness  existed  prior  to  the  execu- 
tion of  the  gift  deed,  and  (c)  the  grantor  was 
insolvent  at  the  time  of  the  execution  of  the 
deed,  and  (d)  was  Insolvent  at  the  date  of 
the  levy  of  the  execution,  are  four  distinct 
facts  necessary  to  be  proven  by  evidence  not 
of  record.  Maddox  v.  Summerlin,  47  8.  W. 
1022 ;  Id.,  92  Tex.  486,  49  S.  W.  1033,  50  8. 
W.  667. 

We  are  of  the  opinion  that  the  sale  under 
the  execution  might  cast  a  cloud  upon  appel- 
lant's title,  and  that  an  injunction  was  an 
appropriate  remedy.  An  examination  of  the 
transcript  and  statement  of  facts  leads  us 
to  believe  that  the  trial  court  did  not  refuse 
the  Injunction  for  the  reasons  as  contended 
by  appellee,  viz.  that  a  sale  would  not  cast 
a  cloud,  and  that  Injunction  was  not  an 
appropriate  remedy.  On  the  other  hand, 
we  do  not  believe  the  undisputed  evidence 
shows  that  appellant  Willi  em  ina  Stolte  had 
an  absolute  legal  title  unaffected  by  the 
statute  of  frauds  as  contended  by  appellant 
It  seems  probable  to  us  that  the  trial  court 
considered  that  the  judgment  and  execution 
against  Christian  Stolte  in  favor  of  M.  Kar- 
ren  conclusively  established  the  four  facts 
necessary  for  appellee's  cause,  viz.:  (1) 
That  Christian  Stolte  was  indebted  to  M. 
Karren;  (2)  that  the  indebtedness  existed 
prior  to  the  execution  of  the  gift  deed ;  (8) 
that  Christian  Stolte,  the  grantor  of  the 
gift  deed,  was  insolvent  at  the  time  of  the 
execution  of  the  gift  deed ;  and  (4)  that  the 
grantor  was  insolvent  when  the  execution 
was  levied — and  further  considered  that 
the  creditor's  judgment  was  binding  up- 
on appellant  Wilhemlna  Stolte,  though  she 
was  not  a  party  to  that  suit,  thus  in  ef- 
fect holding  that  the  creditor's  judgment 
could  not  be  collaterally  attacked  even  by 
a  stranger,  in  suits  like  the  one  at  bar. 
There  Is  much  apparent  authority  for  such 
an  opinion.  The  question,  what  effect  will 
be  given  to  an  "In  personam"  judgment 
for  debt  used  to  establish  the  status  of  pri- 
or indebtedness  as  a  basis  for  a  suit  to  avoid 
a  gift  deed  has  been  considered  by  the  courts 
of  England  and  America  many  times  since 
the  passage  of  the  English  statutes  of  13  & 
27  Elizabeth,  from  which  our  articles  3966 
and  3967  were  derived.  And  these  many  de- 
cisions by  their  conflicts  present  an  inter- 
esting illustration  of  the  confusion  of  clear 
legal  principles  made  possible  by  the  double 
meaning  of  words  in  our  language  and  the 
absence  or  presence  of  various  facts  la  each 
Individual  case.  Some  courts  of  unques- 
tioned ability  hold  that  the  Judgment  can- 
not be  admitted  at  all  in  the  second  suit 


Inman  v.  Mead,  97  Mass.  310;  Teend  v. 
Weeks,  104  Ala.  331,  16  South.  165,  53  Am. 
St  Rep.  50;  Hartman  v.  Wetland,  36  Minn. 
223,  30  N.  W.  815.  Others  of  equal  eminence 
hold  that  the  judgment  can  be  introduced  in 
the  second  suit  for  any  purpose  and  is  pri- 
ma fade  evidence.  Finch  v.  Kent  24  Mont 
•268,  61  Pac.  657;  Hlnde's  Lessee  v.  Long- 
worth,  24  U.  S.  (11  Wheat)  199,  6  L.  Bd.- 
454.  Many  of  the  decisions  bold  that  the 
judgment  rendered,  subsequent  to  the  gift 
conveyance  establishes  the  indebtedness, 
and  that  the  grantee  of  the  gift  conveyance 
cannot  inquire  into  its  correctness  except 
for  fraud  or  collusion;  but  does  not  estab- 
lish that  the  Indebtedness  existed  prior  to 
the  execution  of  the  gift  deed.  Schmitt  v. 
Dahl,  88  Minn.  506,  93  N.  W.  665,  67  L.  R. 
A.  590. 

[6]  The  correct  rule  we  believe  to  be: 
That  in  suits  by  prior  creditors  to  avoid  a 
gift  conveyance  because  made  by  an  insol- 
vent, the  creditor's  Judgment  though  ren- 
dered subsequent  to  the  execution  of  the 
gift  conveyance,  and  though  the  grantee  In 
the  gift  conveyance  was  not  a  party  to  the 
creditor's  suit  which  resulted  In  the  judg- 
ment for  debt  against  the  grantor,  is  ad- 
missible in  evidence  for  the  purpose  of  es- 
tablishing the  Indebtedness,  and  as  to  the 
grantor  is  final  and  conclusive  and  cannot 
be  collaterally  Impeached;  but,  as  against 
the  grantee  of  the  gift  conveyance,  is  only 
prima  facie  evidence  of  the  facts  it  purports 
to  adjudicate.  Parks  v.  Worthington,  101 
Tex.  505,  109"  S.  W.  909;  Hlnde's  Lessee  v. 
Longworth,  24  U.  S.  (11  Wheat)  199,  6  L. 
Bd.  454;  Bump  on  Fraudulent  Convey- 
ances (4th  Bd.)  |  585  ;  2  Black  on  Judg- 
ments, §  605,  note  490;  McCamant  v.  Rob- 
erts, 66  Tex.  260,  1  S.  W.  260.  Against  the 
grantor,  the  Judgment  is  conclusive.  Against 
the  grantee,  it  is  only  prima  facie  evidence. 
"Prima  fade  evidence  of  a  fact"  says  Mr. 
Story,  "is  such  evidence  as,  in  the  judgment 
of  the  law,  is  sufficient  to  establish  the  fact 
and,  if  not  rebutted,  remains  sufficient  for 
that  purpose."  6  Words  and  Phrases,  5549. 

To  admit  a  judgment  in  personam  as  prima 
facie  evidence  in  a  suit  with  a  stranger  to 
that  Judgment  is  an  exception  to  the  estab- 
lished rule  of  law,  which  is  that  as  to  parties 
and  privies,  the  judgment  is  final  and  cannot 
be  collaterally  attacked,  but  as  to  strangers 
thereto,  the  judgment  can  be  collaterally  at- 
tacked. Judgments  in  rem,  or  upon  public 
matters,  or  in  prize  courts',  are  final  against 
the  world.  But  judgments  "In  personam" 
bind  only  parties  and  privies.  1  BL  on  Judg- 
ments, §  245;  Read  v.  Allen,  56  Tex.  180; 
Bradford  v.  Knowles,  78  Tex.  109,  14  S.  W. 
307;  Cole  V.  Terrell,  71  Tex.  557,  9  S.  W. 
668;  McCamant  v.  Roberts,  66  Tex.  260,  1 
S.  W.  260. 

Why  an  exception  to  the  general  rule  is 
made,  so  that  judgments  in  personam  are 
admissible  in  evidence  as  prima  facie  evl- 
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dence  of  the  facta  determined  therein  against 
the  grantee  of  a  gift  conveyance,  a  stranger 
to  the  judgment,  In  suits  by  prior  creditors 
to  avoid  the  gift  conveyance,  is  not  clear. 
We  have  been  unable  to  find  a  sufficient  rea- 
son assigned  In  any  of  the  text-books  or  de- 
cisions upon  the  subject  In  our  hasty,  though 
somewhat  extensive,  research.  The  reason 
assigned  in  note  2,  p.  158,  in  Blgelow  on 
Fraudulent  Conveyances  (Revised  Ed.  1911) 
consists  of  a  quotation  from  Mr.  Justice 
Holmes  in  Brlgham  v.  Fayerweather,  140 
Mass.  411,  5  N.  E.  265.  An  examination  of 
that  case  will  disclose  that  the  distinguished 
judge  held  that  the  judgment  was  binding 
only  upon  the  parties  to  that  judgment,  desig- 
nated in  the  opinion  as  A.  and  B.  Then  the 
court  says: 

"On  the  contrary,  those  judgments,  such  as 
sentences  of  prize  courts,  to  which  the  greatest 
effect  has  been  given  In  collateral  proceedings, 
are  said  to  be  conclusive  evidence  of  the  facts 
upon  which  they  proceed  only  against  parties 
who  were  entitled  to  be  heard  before  they  were 
rendered.  The  Mary,  9  Cranch,  126,  146,  3  I* 
Ed.  678:  Salem  v.  Eastern  R.  Co.,  98  Mnss. 
481,  449,  96  Am.  Dec.  650 ;  Baxter  v.  New 
England  Ins.  Co.,  6  Mass.  277,  286,  4  Am.  Dec. 
125;  Whitney  v.  Walsh,  1  Cuah.  (Mass.)  29, 
48  Am.  Dec.  590." 

The  New  York  cases  are  not  relevant  to 
construction  of  the  Texas  statute,  article 
3967.  No  Texas  case  holds  that  such  a  sub- 
sequent judgment  is  more  than  prima  fade 
evidence.  On  the  contrary,  Mr.  Justice  Wil- 
liams, in  Parks  v.  Worthington,  101  Tex.  505, 
109  S.  W.  909,  holds  that  if  such  a  judgment 
Is  admissible  at  all  In  suits  11kg  the  one  here 
considered,  it  is  only  prima  facie,  and  pro- 
ceeds in  the  case  being  considered  to  deter- 
mine that  the  uncontradicted  creditor's  Judg- 
ment introduced  in  evidence  did  not  warrant 
a  finding  in  favor  of  the  judgment  creditor. 

[7]  Furthermore,  in  addition  to  the  general 
rule  that  strangers  to  a  Judgment  "in  per- 
sonam" are  not  bound  thereby,  there  Is  the 
rule,  thoroughly  established,  that  declarations 
and  acts  of  grantors  made  after  the  execution 
of  the  grant  are  not  admissible  in  evidence 
against  the  grantee  in  suits  where  the  valid- 
ity of  the  grant  Is  involved.  De  Garca  v. 
Galvan,  55  Tex.  57.  The  allegations  of  the 
petition  in  the  suit  for  debt  by  appellee  Kar- 
ren  against  Christian  Stolte,  to  which  appel- 
lant WHhemlna  Stolte  was  not  a  party,  were 
certainly  declarations  made  after  the  gift 
deed.  Date  of  gift  deed  March  19,  1915, 
Karren  petition  filed  April  8,  1915.  Judg- 
ment rendered  Mjjy,  1916. 

[8]  The  Judgment  for  debt  was  by  default. 
The  defendant  therein,  Christian  Stolte,  nev- 
er answered  and  never  appeared.  Upon  this 
lack  of  diligence  or  failure  to  act  on  the  part 
of  Christian  Stolte,  the  Judgment  was  per- 
mitted. Neither  the  declarations  of  Karren 
nor  those  of  Christian  Stolte  made  after  the 
execution  of  the  gift  deed  could  be  Introduced 
in  evidence  in  the  suit  at  bar.  What  law  ef- 
fects the  strange  alchemy  by  which  these 
subsequent  declarations  of  Karren  and  the 


negligence  of  Christian  Stolte  are  conclusive 
against  a  stranger  to  that  suit?  Wllhemina 
Stolte  was  not  a  party  to  that  suit ;  bad  no 
right  to  introduce  evidence,  nor  cross-exam- 
ine ;  no  right  of  appeal ;  no  right  to  attack 
it  for  fraud  in  a  direct  proceeding,  because 
not  a  party  to  It.  It  was  and  is  a  final  judg- 
ment forever  determining  that  Christian 
Stolte  is  Indebted  to  M.  Karren,  so  far  as  they 
or  their  privies  are  concerned,  and  the  stran- 
ger, Wllhemina  Stolte,  could  not  in  direct 
proceeding  have  the  judgment  set  aside  and 
the  cause  retried. 

[I]  The  gift  deed  vested  the  legal  title  in 
Wllhemina  Stolte  (Lewis  v.  Simon,  72  Tex. 
470,  10  S.  W.  554 ;  De  Garca  v.  Galvan,  55 
Tex.  56),  and  neither  her  husband  nor  his  sub- 
sequent creditors  or  purchasers  could  ques- 
tion her  deed.  Only  the  prior  creditor  of  the 
grantor  could  question  Its  validity,  and  It 
would  not  be  void  even  at  the  suit  of  the 
prior  creditor  if  the  grantee  proved  that  the 
grantor  was  solvent  at  the  date  of  the  gift 
deed  or  was  solvent  when  the  execution  was 
levied.  Maddox  v.  Summerlln,  47  S.  W.  1020. 

[16  J  The  grantee's  title,  under  our  statute 
and  decisions,  was  not  a  trust  for  the  grantor 
or  his  creditors,  but  was  a  valid  legal  title 
against  the  world  unless,  in  truth  and  in  fact, 
there  was  a  prior  creditor  of  the  grantor  and 
the  grantee  failed  to  prove  the  solvency  of 
the  grantor  either  at  the  date  of  the  gift  deed 
or  when  the  execution  was  levied.  If  a  valid 
prior  debt  against  the  grantor  be  proven  by 
the  prior  creditor,  and  solvency  is  not  proven 
by  the  grantee,  then,  and  in  that  event  only, 
will  grantee's  gift  deed  be  void  and  as  if  it 
had  never  been  executed.  Maddox  v.  Sum- 
merlln, 92  Tex.  487,  49  S.  W.  1033,  50  S.  W. 
567.  The  property  became  the  separate  prop- 
erty of  the  wife,  and  the  husband  could  not 
without  her  divest  her  of  her  title.  William- 
son v.  Conner,  92  Tex.  583,  50  S.  W.  097. 

Stability  and  certainty  of  land  titles  is  of 
greater  moment  than  the  prevention  of  in- 
convenience to  creditors.  In  this  case  the 
gift  deed  was  put  of  record  March  19,  1915, 
notice  of  which  the  creditor  had.  How  simple 
for  him  to  have  Joined' the  grantee  in  the  suit 
filed  by  him  on  April  3,  1915,  and  thus  have 
but  one  trial  of  the  merits  of  his  claimed  in- 
debtedness. This  was  the  course  pursued  In 
Cole  v.  Terrell,  71  Tex.  657,  9  S.  W.  668. 

[II]  On  the  other  hand,  the  record  of  the 
suit  between  the  grantor  and  Karren  was  not 
notice  to  the  grantee,  and  it  would  be  well- 
nigh  impossible  for  the  grantee  or  her  assigns 
to  know  when  and  where  Judgments  for  debt 
might  be  rendered  against  the  grantor. 

It  Is  our  conclusion  that  the  judgment  in 
favor  of  the  creditor,  Karren,  was  admissible 
in  evidence  and  was  prima  fade  evidence  of 
the  facts  necessary  for  that  judgment;  that 
unless  rebutted  by  other  evidence  it  would  be 
sufficient  to  avoid  the  gift  deed.  But  it  is 
also  our  opinion  that  it  is  only  prima  facie 


Digitized  by  Google 


Tex.) 


STOLTE  v, 


. KARREN 


605 


evidence  of  the  facts  necessary  to  that  judg- 
ment and  that  WUhemina  Stoite  has  the  right 
to  introduce  evidence  in  the  suit  at  bar  for 
the  purpose  of  proving  that  there  was  no  in- 
debtedness against  Christian  Stoite  in  favor 
of  M.  Karren.  or  that  the  indebtedness  did 
not  exist  prior  to  the  gift  deed  and  thus  de- 
stroy the  effect  of  that  judgment  in  so  far  as 
It  affects  her  and  her  property.  In  short, 
Wilhemlna  Stoite  has  the  legal  right  to  prove 
In  the  case  at  bar  that  Christian  Stoite  was 
not  Indebted  to  M.  Karren  in  any  sum  for 
anything  at  any  time. 

[12]  Authority  can  be  found  for  the  objec- 
tion that  Christian  Stoite  win  not  be  permit- 
ted to  deny  the  indebtedness  merged  Into  the 
judgment  against  him.  But  in  our  opinion  he 
can  testify  to  the  truth  in  the  suit  at  bar, 
notwithstanding  that  he  is  bound  by  that 
judgment  himself. 

[13,14]  The  record  before  us  shows  that 
appellant  introduced  evidence  that  appellee 
was  not  in  fact  a  creditor  of  Christian  Stoite 
prior  to  the  execution  of  the  gift  deed ;  that 
appellee  introduced  the  judgment  and  peti- 
tion, the  basis  of  the  judgment,  and  thereby 
introduced  prima  facie  evidence  of  the  fact 
that  appellee  was  a  prior  creditor  of  the  gran- 
tor. This  presents  a  material  issue  of  fact 
which  appellant  has  the  legal  right  to  have 
determined  by  a  jury  upon  the  trial  of  the 
main  suit  and  not  predetermined  in  an  ancil- 
lary proceeding  by  the  court  in  chambers. 
She  has  the  further  legal  right  to  have  the 
status  of  the  property  involved  in  this  litiga- 
tion remain  as  it  is  until  this  suit  is  deter- 
mined upon  its  merits.  The  following  author- 
ities contain  discussions  of  the  admissibility 
of  subsequent  judgments  In  suits  of  the  cnar- 
acter  of  the  instant  suit :  Hoerr  v.  Meihofer, 
77  Minn.  228,  79  N.  W.  964,  77  Am.  St.  Rep. 
674 ;  State  Ins.  Co.  v.  Prestage,  116  Iowa,  466, 
90  N.  W.  62;  Willett  v.  Malll,  65  Iowa,  676, 
22  N.  W.  922 ;  Homestead  M.  Co.  v.  Reynolds, 
30  Colo.  330,  70  Pac.  422 ;  Tar  bell  v.  Jewett, 
129  Mass.  457 ;  Simmons  v.  Shelton,  112  Ala. 
284,  21  South.  309,  57  Am.  St.  Rep.  39;  Per- 
rlne  v.  Perrine  (N.  J.  Ch.)  50  Atl.  694;  Sulli- 
van v.  Ball,  55  S.  C.  843,  33  S.  B.  486 ;  Snod- 
grass  v.  B.  B.,  25  Ala.  161,  60  Am.  Dec.  505 ; 
Hunsinger  v.  Hofer,  110  Ind.  390,  11  N.  E. 
463;  Curry  v.  Curry  (Pa.)  11  Atl.  198:  Suber 
v.  Chandler,  36  S.  O.  344,  15  S.  E.  426;  Mat- 
tlngly  v.  Nye,  76  TJ.  S.  (8  Wall.)  370, 19  L.  Ed. 
380  ;  67  I*  R.  A.  590,  note  citing  many  cases. 

Appellants'  first  assignment  is  sustained. 

[16]  Appellants'  second  assignment  com- 
plains of  error  by  the  court  in  the  judgment 
because  the  indebtedness  was  not  the  charac- 
ter of  indebtedness  required  by  the  statute 
(articles  3966  and  3967)  to  render  the  gift  deed 
void.  There  is  no  merit  in  this  assignment, 
for  if  there  was  any  prior  indebtedness  at  all 
It  was  for  services  rendered  by  appellee  and 
received  by  the  grantor,  Christian  Stoite,  in 
pursuance  either  of  an  express  or  implied 


contract,  or  was  a  quantum  meruit  Indebted- 
ness, any  of  which,  if  prior  to  the  gift  deed, 
and  if  the  grantor  was  Insolvent  at  date  of 
gift  deed  and  at  time  of  levy  of  execution,  or 
intended  to  hinder  the  creditor,  would  consti- 
tute the  character  of  indebtedness  suflMent 
to  avoid  the  deed.  Bigelow  on  Fraudulent 
Conveyances,  p.  163,  §  3 ;  Holden  v.  McLaury, 
60  Tex.  228. 

The  second  assignment  is  overruled. 

For  the  reasons  given  in  our  discussion  of 
the  first  assignment  the  order  of  the  trial 
court,  in  so  far  as  it  refuses  an  injunction 
restraining  the  sale  of  the  Smith  tract  of  land, 
should  be  reversed  and  the  trial  court  in- 
structed to  order  the  issuance  of  a  temporary 
injunction  restraining  the  sale  of  said  Smith 
tract  of  land  as  well  as  the  homestead,  sale 
of  which  was  enjoined  In  the  order  appealed 
from. 

Reversed  and  remanded,  with  Instructions. 

On  Motion  for  Rehearing. 

It  is  contended  by  counsel  for  appellees  In 
the  motion  for  rehearing,  supported  by  an 
elaborate  written  argument,  that  the  former 
opinion  in  the  instant  case  is  error  because 
the  facts  alleged  by  appellant  are  insufiicient 
to  entitle  her  to  an  injunction.  The  conten- 
tion is  founded  upon  the  mistaken  idea  that 
the  power  to  grant  an  Injunction  In  this  case 
is  limited  by  the  rule  established  in  Texas 
prior  to  the  adoption  in  1909  of  the  amended 
article  4643.  The  law  announced  by  those  old 
cases  is.  thus  clearly  expressed  in  the  case  of 
Mann  v.  Wallis,  Landes  &  Co.,  75  Tex.  613, 
12  S.  W.  1124: 

"While  there  is  some  conflict  of  decision,  the 
great  weight  of  authority  sustains  the  proposi- 
tion that  a  sale  of  land  under  execution  will 
not  be  enjoined  at  the  instance  of  one  not  a 
party  to  the  execution  on  the  sole  ground  that 
such  third  person  claims  to  own  the  property. 
To  entitle  such  a  person  to  injunction  he  must 
show  that  his  right  will  be  injuriously  affected, 
or  that  some  irreparable  injury  will  follow  if 
the  sale  be  made.  This  is  the  settled  rule  of  this 
court  Carlin  v.  Hudson,  12  Tex.  203  [62  Am. 
Dec.  521];  Henderson  v.  Morrill,  12  Tex.  1: 
Whitman  v.  Willis,  51  Tex.  432;  Purinton  v. 
Davis,  66  Tex.  456  [1  S.  W.  343J;  Spencer  v. 
Rosenthall,  58  Tex.  4.  It  was  incumbent  on 
appellant  to  allege  such  facta  as  would  show  if 
the  sale  proceeded  that  he  had  not  a  clear  and 
adequate  remedy  at  law  for  the  enforcement  of 
any  right  he  may  have." 

Supporting  this  rule,  counsel  for  appellee 
cited  Texas  Land  Ac  Mortgage  Co.  v.  Wor- 
sham,  5  Tex.  Civ.  App.  245,  23  S.  W.  938; 
Brown  v.  Heard,  33  Tex.  Civ.  App.  661,  77  S. 
W.  967 ;  Chamberlain  v.  Baker,  28  Tex.  Civ. 
App.  499,  67  S.  W.  532 ;  McGoffln  v.  San  An- 
tonio Brewing  Association,  84  S.  W.  843; 
Latham  Co.  v.  Shelton,  57  Tex.  Civ.  App.  122, 
122  S.  W.  941 ;  Hugglns  v.  White,  7  Tex.  Civ. 
App.  663,  27  S.  W.  1066. 

All  of  the  above  cases  were  decided  prior 
to  1909.  the  date  of  the  amended  statute  of 
1909.  However,  while  the  rule  stated  was 
the  settled  law  In  Texas  prior  to  the  1909 
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amendment,  there  was  a  well-established  ex 
ceptlon  to  It  as  clearly  announced  In  Gardner 
v.  Douglass,  64  Tex.  76 ;  Hugglns  t.  White,  7 
Tex.  Cly.  App.  563,  27  S.  W.  1066 ;  Van  Rat- 
cliff  v.  Call,  72  Tex.  492,  10  S.  W.  578;  Barr 
v.  Simpson,  54  Tex.  Civ.  App.  105,  117  S.  W 
1041;  Texas  Land  &  Mort  Co.  v.  Worsham 
5  Tex.  Civ.  App.  245,  23  S.  W.  938. 

The  facts  of  the  case  at  bar  bring  this  case 
within  the  recognized  exception  to  the  rule. 
The  exception  was  that  an  Injunction  could 
be  granted  to  enjoin  the  sale  under  execution, 
where  extraneous  evidence  was  required  to 
establish  the  superior  title,  for  Instance, 
■where  the  property  was  a  homestead,  or  the 
property  was  the  separate  property  of  the 
wife,  but  did  not  so  appear  upon  the  deed 
record,  or  where  the  deed  had  not  been  placed 
of  record.  In  the  case  at  bar  the  deed  to  Mrs. 
Stolte  was  a  gift  from  her  husband.  The  exe- 
cution was  Issued  under  a  judgment  against 
her  husband,  and  the  Judgment  showed  on  its 
face  that  it  was  a  debt  against  the  husband 
existing  prior  to  the  gift  deed.  This  judg- 
ment was  prima  facie  evidence  of  the  facts 
shown  therein.  The  statute  declared  the  gift 
deed  void  if  there  was  a  prior  debt  due  by 
her  husband.  After  sale  under  execution,  the 
issue,  which  was  the  superior  title,  would 
necessarily  depend  upon  evidence  dehors  the 
record. 

However,  a  discussion  of  the  old  rule  and 
Its  exceptions  is  now  purely  academic  and  in- 
teresting only  as  an  Incident  of  the  history 
of  the  evolution  of  law,  for  the  Legislature 
In  1909  amended  the  statute  pertaining  to 
injunctions  by  adding  to  the  third  paragraph 
of  article  4643  a  clause  that  expressly  and 
completely  changed  the  old  rule,  destroyed 
the  force  of  all  previous  decisions  upon  the 
subject,  and  substituted  therefor  a  new  and 
distinct  rule,  in  the  following  words: 

"Judges  of  the  district  court  •  *  *  may 
grant  writs  of  injunctions  *  *  *  where  a 
cloud  would  be  put  on  the  title  of  real  estate  be- 
ing sold  under  an  execution  against  a  person, 

*  *  *  having  no  interest  in  such  real  estate 
subject  to  the  execution  at  the  time  of  the  sale 

*  *  *  irrespective  of  any  legal  remedy  at 
law." 

The  phrase,  "cloud  would  be  put  on  the  ti- 
tle," as  used  in  the  statute,  means  a  claim 
of  a  right  in  lands.  5  R  C.  L.  634.  Since 
the  enactment  of  the  amendment,  the  densi- 
ty of  the  cloud  can  make  no  difference  in 
the  right  to  the  injunction.  2  Words  and 
Phrases,  1233. 

[16]  It  is  true  that  In  the  Worsham  Case 
there  is  defined  the  density  of  the  cloud  on 
the  title  that  was  necessary  in  order  to  in- 
voke the  equity  jurisdiction  under  the  ex- 
ception to  the  old  rule  denying  aid  of  equity 
where  there  is  a  legal  remedy  at  law.  But 
when  the  old  rule  was  abolished  by  the  stat- 
ute the  density  of  the  cloud  became  imma- 
terial. Any  cloud  upon  the  title  could  be 
prevented  by  injunction  Irrespective  of  any 


legal  remedy  at  law.  The  proposition  that 
the  Legislature,  by  the  use  of  the  phrase, 
"cloud  would  be  put  on  the  title,"  meant 
such  a  dense  cloud  as  was  declared  in  the 
Worsham  Case  to  be  sufficient  to  justify  an 
Injunction,  and  thereby  left  the  law  as  it 
was  prior  to  the  statute,  Is  untenable.  Such 
an  Interpretation  would  make  the  amend- 
ment fruitless  and  useless.  A  statute  cannot 
be  given  a  construction  that  would  render  It 
futile  and  purposeless,  when  it  can  be  oth- 
erwise construed.  That  the  Legislature  did 
not  Intend  to  make  a  meaningless  and  pur- 
poseless change  by  the  amendment  is  clearly 
shown  by  the  language  used  in  the  emergen- 
cy clause  of  the  same  act,  contained  in  sec- 
tion 6,  as  follows: 

"The  fact  that  there  is  now  no  well-defined 
and  settled  statutes  on  law  and  equity  to  prop- 
erly prevent  a  cloud  on  title  of  real  estate, 
*  *  *  being  sold  under  an  execution  against 
a  person  *  *  *  having  no  interest  in  such 
real  estate  •  *  *  without  resorting  to  the 
legal  remedy  at  law,  creates  an  emergency  and 
an  imperative  necessity  *  *  •  that  this  act 
take  effect  *  *  *  from  and  after  its  pas- 
sage." Gen.  Laws  of  Texas,  31st  Leg.  1909,  p. 
356;  Winkle  v.  Conntser,  171  S.  W.  1017;  8. 
Kt  McCall  Co.  v.  Page,  155  S.  W.  655. 

After  this  act  became  the  law  the  court, 
in  the  case  of  Latham  Co.  v.  Shelton,  57  Tex. 
Civ.  App.  122,  122  S.  W.  941,  recognUed  that 
it  changed  the  old  rule  in  force  up  to  that 
time. 

The  only  other  decision  cited  by  appellee 
which  was  rendered  after  1909  was  the  case 
of  Ward  v.  Caples,  170  S.  W.  816,  but  Inas- 
much as  that  case  has  not  even  the  remotest 
relevancy  to  the  principle  of  law  here  in- 
volved, its  citation  must  have  been  an  in- 
advertence. 

The  motion  for  rehearing  is  overruled. 


HOVET  et  al  v.  SEE  et  al.   (No.  5638.) 

(Court  of  Civil  Appeals  of  Texas.  Austin.  Dec 
20,  1916.   On  Motion  for  Rehear- 
ing, Jan.  17,  1917.) 

1.  Evidence  «J=>118,  272— Injuries  to  Serv- 
ant—Admissibility— Reb  Gest/B. 

In  a  servant's  action  for  injuries,  if  offered 
testimony  is  either  a  part  of  the  res  gestae  or 
against  the  interest  of  the  party  making  the 
statement,  its  exclusion  was  error. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §{  297-302,  1105-1107;  Dec.  Dig. 
<S=»118,  272.1 

2.  Evidence  <8=>236(6)  —  Injuries  to  Serv- 
ant— Admissibility— Admissions. 

A  statement  made  by  an  injured  engineer 
to  an  ambulance  doctor  on  the  way  to  the  hos- 
pital absolving  the  railway  from  all  blame  is 
admissible  in  an  action  by  the  widow  against 
the  railroad  for  his  wrongful  death,  as  an  ad- 
mission against  interest. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §  882 ;  Dec.  Dig.  <8=>236(6).] 

3.  Evidence  *=>236(6)— Injuries  to  Servant 
— Admissibility — Admissions. 

Since  under  Vernon's  Sayles'  Ann.  Civ.  St 
1914,  arts.  4694,  4695.  the  survivor  of  one  kill- 
ed in  an  accident  could  sue  only  for  such  negli- 
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gence  as  would,  If  death  had  not  'ensued,  have 
entitled  the  injured  party  to  maintain  an  ac- 
tion, there  is  such  privity  between  the  injured 
servant  and  his  survivors  that  an  admission 
made  by  an  injured  servant  is  admissible  in  his 
survivors'  action  for  wrongful  death. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  882 ;  Dec.  Dig.  <8=>236(6).] 

4.  Trial  ej=»56— Admissibility  of  Evidence 
— Cdmtjlative  Evidence. 
The  mere  fact  that  other  persons  have  tes- 
tified to  the  same  effect  does  not  warrant  exclu- 
sion of  testimony  as  cumulative,  when  the  other 
witnesses  were  subject  to  the  criticism  of  inter- 
est, and  the  proposed  witness  was  not 
.  [Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  131,  132;  Dec.  Dig.  <8=»56.] 

6.  Evidence    «J=>481(2)  —  Admissibility  — 
Opinions. 

The  statement  of  deceased  to  an  ambulance 
surgeon  on  the  way  to  the  hospital  from  the 

glace  of  the  accident  that  he  himself  was  to 
lame,  and  not  the  railroad,  was  not  such  an  ex- 
pression of  opinion  as  warranted  its  exclusion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8  2250;  Dec.  Dig.  ®=»481(2).] 

6.  Trial  <&=>215— Instructions— Special  Is- 
sues. 

When  a  case  is  submitted  on  special  issues, 
the  court  is  authorized  to  give  such  definitions 
and  explanations  as  in  its  judgment  may  be  nec- 
essary, and  it  is  error  to  so  explain  them  as  to 
indicate  to  the  jury  the  effect  of  their  verdict 
if  they  found  the  existence  of  fact  stated  in  the 
special  issue. 

d.  Note.— For  other  cases,  see  Trial,  Cent 
g.  |  481 ;  Dec.  Dig.  «=»215  J 

7.  Mabteb  and  Servant  «=»274(3)— Injuries 
to  Servant— Evidence— Admissibility. 

In  an  action  by  the  survivors  of  a  locomo- 
tive engineer  killed  when  struck  by  a  switch  en- 
gine while  he  was  inspecting  a  locomotive,  his 
survivors  should  have  been  allowed  to  show 
that  he  had  driven  the  locomotive  he  was  in- 
specting, and  that  his  mission  was  to  see  that  it 
had  been  rendered  safe. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  943;    Dec.  Dig. 
274(3).] 

Error  from  District  Court  Tom  Green 
Comity;  J.  W.  Timmins,  Judge. 

Action  by  Mrs.  Dora  Scott  See  and  another 
against  S.  B.  Hovey  and  M.  L.  Mertz,  receiv- 
ers of  the  Kansas  City,  Mexico  &  Orient  Kail- 
way  Company  of  Texas.  Pending  trial  the 
receivers  were  discharged,  and  salt  was  prose- 
cuted as  against  the  company.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
Reversed  and  remanded.  On  motion  for  re- 
hearing. Motion  overruled. 

H.  S.  Garrett,  of  San  Angelo,  for  plaintiffs 
In  error.  Hill,  Lee  &  Hill,  of  San  Angelo, 
and  S.  E.  Stratton  and  J.  N.  Gallagher,  both 
of  Waco,  for  defendants  In  error. 

BICE,  J.  A.  l>.  See,  a  locomotive  engineer 
In  the  employ  of  plaintiffs  in  error,  as  re- 
ceivers of  the  Kansas  City,  Mexico  &  Orient 
Railway  Company  of  Texas,  was  run  over 
and  Injured  by  a  backing  engine  In  the  yards 
of  said  company  at  San  Angelo  on  the  10th 
of  August  1913,  as  a  result  of  which  he 
thereafter  died,  and  this  suit  was  brought 
against  said  company  and  S.  B.  Hovey  and  M. 


I*  Mertz,  as  receivers,  by  Mrs.  Dora  Scott 
See,  surviving  widow,  in  behalf  of  herself  and 
Mrs.  K.  A.  See,  mother  of  deceased,  to  re- 
cover damages  therefor.  Pending  the  litiga- 
tion the  receivers  were  discharged,  and  the 
suit  was  prosecuted  against  the  company  and 
abated  as  against  the  receivers. 

The  negligence  alleged  consisted  in  back- 
ing the  engine  at  a  rate  exceeding  the  speed 
limit,  without  ringing  the  bell  or  blowing 
the  whistle,  as  required  by  the  ordinances 
of  the  city,  and  falling  to  keep  a  lookout  and 
In  falling  to  have  the  engine  under  proper 
control,  and  likewise  relied  on  discovered 
peril.  Plaintiffs  in  error,  after  general  and 
specific  denials,  of  the  negligence  charged, 
defended  chiefly  on  the  ground  of  contribu- 
tory negligence,  assumed  risk,  and  other  de- 
fenses not  necessary  to  notice. 

A  jury  trial  on  special  Issues  resulted  in  a 
verdict  and  judgment  in  favor  of  defendants 
In  error  In  the  sum  of  $6,000,  from  which 
judgment  the  railway  company  prosecutes 
this  writ  of  error. 

The  facts,  briefly  stated,  show  that  on  the 
morning  of  the  day  on  which  he  was  Injured 
the  deceased,  as  engineer,  had  operated  a 
passenger  locomotive  Into  San  Angelo,  which 
on  his  arrival  he  turned  over  to  the  yard 
crew.  On  the  evening  of  that  day  deceased, 
noticing  this  engine  attached  to  an  outgoing 
north-bound  passenger  train,  which  was  then 
partially  standing  on  South  Chadbourne 
street  went  over  to  and  was  Inspecting  the 
engine,  and  while  in  a  stooping  position  an- 
other engine  backing  on  a  parallel  track 
ran  over  and  Injured  him,  resulting  In  his 
death. 

[1]  The  fourth  assignment  complains  that 
the  court  erred  in  rejecting  the  testimony  of 
the  witness  Robison,  offered  by  the  railway 
company,  to  the  effect  that  the  deceased  stat- 
ed to  him,  in  substance,  that  he  did  not 
blame  anybody  for  the  accident;  that  It  was 
caused  simply  because  he  (deceased)  stood 
up  there  and  let  an  engine  run  over  him, 
which  testimony  was  offered  both  as  res 
gestae  and  as  an  admission  against  interest 
and  for  the  further  purpose  of  sustaining 
the  railway  company's  pleading  and  theory 
of  the  case  that  the  accident  was  not  caused 
by  any  negligence  on  the  part  of  the  receivers, 
their  agents,  servants,  and  employes,  but  was 
due  to  the  fault,  carelessness,  and  negligence 
of  the  deceased  himself.  By  its  proposition 
thereunder  the  company  insists  that  this 
statement  was  admissible  as  res  gestae,  and 
was  a  declaration  against  interest  for  which 
reason  it  should  have  been  admitted,  and, 
further,  that  the  rejected  testimony  would 
necessarily  have  been  strongly  in  favor  of 
the  company  on  a  material  issue  in  the  case, 
to  wit  contributory  negligence  vel  non  of 
the  deceased,  which  issue  was,  in  the  ab- 
sence of  such  testimony,  resolved  by  the  jury 
against  the  company,  for  which  reason,  it  la 
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claimed,  the  rejection  of  such  testimony 
constituted  material  error.  Among  other 
things,  the  company  pleaded  that  the  accident 
resulted  from  the  fault  of  the  deceased,,  both 
as  a  sole  proximate  and  as  a  contributing 
cause.  The  accident  happened  at  the  Orient 
station  in  San  Angelo,  about  6:30  in  the  after- 
noon. The  bill  shows  that  during  the  prog- 
ress of  the  trial  Roblson  -was  called  as  a 
witness  in  behalf  of  the  company,  and  of- 
fered to  testify  that  he  lived  at  San  Angelo, 
and  was  in  the  undertaking  business;  that 
he  saw  the  deceased  at  the  time  of  the  ac- 
cident near  the  depot  at  which  he  received 
the  injuries  complained  of;  that  he  went 
over  there  immediately  with  his  ambulance 
and  took  him  to  the  sanitarium;  that  this 
was  about  7  o'clock  in  the  evening;  that 
when  he  got  there  Mr.  See  was  immediately 
placed  in  the  ambulance  and  taken  to  a 
local  sanitarium;  that  he  heard  See  say  some- 
thing about  the  accident;  that  he  could  not 
remember  the  exact  language;  but  that  it 
was  on  the  way  out  to  the  sanitarium.  The 
witness  was  then  asked  by  counsel  for  the 
railway  company  to  state  in  substance  what 
See  said  to  him  on  this  occasion,  to  which 
question  and  the  proposed  answer  thereto 
defendants  in  error  by  their  counsel  object- 
ed on  the  ground  that  the  evidence  sought  to 
be  adduced  was  not  res  gestae  and  was  hear- 
say, which  objection  was  sustained,  and  the 
witness  not  allowed  to  answer.  The  witness 
would  have  testified,  if  permitted,  that  on 
this  occasion  See  stated  to  him  that  he  did 
not  blame  anybody  for  the  accident;  that 
It  was  caused  simply  because  he  stood  up 
there  and  let  an  engine  run  over  him — to 
all  of  which  the  plaintiff  in  error  objected 
and  reserved  its  bill.  The  court  overruled 
plaintiff  in  error's  motion  for  an  instructed 
verdict,  in  which  it  was  alleged,  in  substance, 
that  the  evidence  conclusively  established 
the  negligence  of  the  deceased.  The  jury 
answered  yes  to  the  following  question: 

"Was  the  deceased,  at  the  time  and  place  at 
which  he  was  struck  and  injured,  exercising,  un- 
der all  the  facts  and  circumstances,  such  care 
for  his  own  safety  as  a  person  of  ordinary  pru- 
dence would  have  exercised  under  the  same  or 
similar  circumstances  to  prevent  being  struck 
or  injured  by  passing  engines  or  trains?" 

If  the  proposed  testimony  was  either  res 
gestae,  or  would  have  been  against  the  in- 
terest of  the  party  making  the  statement, 
then  it  was  admissible,  and  its  exclusion  er- 
ror. See  I.  &  G.  N.  R.  R.  Go.  v.  Anderson, 
82  Tex.  516,  17  S.  W.  1039,  27  Am.  St.  Rep. 
902;  Smith  v.  I.  &  G.  N.  R  R.  Co.,  34  Tex. 
Civ.  App.  209,  78  S.  W.  556;  Georgia  R  R.  & 
Banking  Co.  v.  Fitzgerald,  108  Ga.  507,  34 
S.  E.  317,  49  L.  R  A.  175;  Walker  v.  Brant- 
ner,  59  Kan.  117,  52  Pac.  81,  68  Am.  St  Rep. 
344 ;  Hughes  v.  Delaware  &  H.  Canal  Co.,  176 
Pa.  254,  35  Atl.  190 ;  Holman  v.  Boston  Land 
&  Security  Co.,  20  Colo.  7,  36  Pac.  797;  Lord 
v.  Refining  Co.,  12  Colo.  390,  21  Pac.  148; 
Eastman  v.  Bennett,  6  Wis.  232;  Dreher  v. 
Town  of  Fltcbburg,  22  Wis.  675,  99  Am.  Dec 


91;  Gulzoni  v.  Tyler,  64  Cal.  334,  30  Pac 
981;  Helman  Pittsburg,  etc.,  Ry.  Co.,  68 
Ohio  St.  400,  50  N.  E.  986,  41  L.  R  A.  860; 
Southern  Ry.  Co.  v.  Cochran,  42  South.  100  ;i 
Williams  v.  Norton  Bros.,  81  Vt  1,  69  AtL 
146;  Brown  v.  Stutson,  100  Mich.  574,  59  N. 
W.  238,  43  Am.  St.  Rep.  462 ;  Pead  v.  TrulL 
173  Mass.  450,  53  N.  E.  902;  Hurlburt  r. 
Hurlburt,  128  N.  X.  420,  28  N.  E.  651,  26  Am. 
St.  Rep.  482;  Haynes  Trenton,  123  Mo. 
826,  27  S.  W.  622;  1  R.  C.  L.  p.  502,  par.  43; 
4  Cbamberlayne,  Modern  Law  of  Evld.  f 
2773;  1  Greenleaf,  Evid.  (16th  Ed.)  |§  147- 
150;  2  Jones'  Commentaries  on  Evid.  p.  390; 
6  Thompson,  Neg.  I  7738;  2  Wigmore,  Evid. 
f  1455  et  seq. 

[2]  The  writer  is  inclined  to  believe  that 
for  the  both  reasons  its  rejection  was  error, 
but,  since  the  court  is  in  accord  with  the 
view  that  it  was  admissible  as  a  statement 
against  Interest,  it  la  not  necessary  to  pass 
upon  the  question  as  to  whether  it  was  ad- 
missible as  res  gestae 

[3]  It  is  contended  on  the  part  of  defend- 
ants in  error,  however,  that  there  was  no 
privity  between  deceased  and  defendants  in 
error ;  and  hence  his  declarations  were  prop- 
erly excluded.  This  action  is  founded  upon 
our  statute  (articles  4694  and  4695,  Sayles* 
Civ.  Stats,  vol.  3).  The  latter  article  pro- 
vides that: 

"The  wrongful  act,  negligence,  carelessness,  un- 
skillfuhiess  or  default  mentioned  in  the  pre- 
ceding article  must  be  of  such  a  character  as 
would,  if  death  had  not  ensued,  have  entitled 
the  party  injured  to  maintain  an  action  for  such 
injury." 

It  has  been  held  that  under  this  and  the 
preceding  article  an  action  cannot  be  main- 
tained unless  the  decedent  could  have  main- 
tained an  action  for  his  injuries,  had  he  not 
died  therefrom.  See  Wilson  v.  Brown,  154 
S.  W.  322;  Sullivan-Sanford  Lumber  Co.  v. 
Watson,  106  Tex.  4,  155  S.  W.  179.  So  in 
the  present  case,  if  no  right  of  action,  under 
the  circumstances,  could  have  been  predicat- 
ed by  deceased  prior  to  his  death  against  the 
company  on  account  of  this  Injury,  the  de- 
fendants in  error  cannot  recover.  Hence  we 
take  it  that,  by  reason  of  the  operation  of 
this  statute,  there  was  such  privity  between 
the  deceased  and  defendants  In  error  as 
would  constitute  the  declarations  admissible 
under  the  rule  of  being  against  interest  of 
the  party  making  them.  In  Smith  v.  I.  &  G. 
N.  R.  R.  Co.,  supra,  treating  of  a  similar 
question,  it  is  said: 

"The  admissibility  of  the  declarations  of 
Smith,  made  a  few  hours  after  he  was  hurt  and 
a  short  time  before  he  died,  to  the  effect  that 
he  was  asleep  when  struck  by  the  train,  need 
not  be  tested  by  the  rules  applied  to  res  gestae, 
but  by  those  applicable  to  declarations  of  de- 
ceased persons  made  against  their  interest.  It 
was  clearly  shown  that  Smith  was  conscious 
and  his  mind  clear  when  he  said  that  he  was 
asleep  on  the  track  when  struck  by  the  train. 
The  declaration  was  against  his  interest.  It 


1  Reported  in  full  In  the  Southern  Reporter;  re- 
ported as  a  memorandum  decision  wltaout  opinion 
in  149  Ala.  673. 
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would  be  extremely  improbable  tfcet  saoh  dec- 
larations would  be  false.  He  must  have  known 
whether  he  was  asleep  or  not  when  he  was  in- 
jured. The  declarations  were  admissible.  Sec- 
tions 147,  148,  1  Gfceenleaf,  Bvid." 

The  same  principle  rules  the  case  of  Geor- 
gia Railroad  &  Banking  Oo.  t.  Fitzgerald, 
supra,  from  which  we  quote  as  follows: 

"This  was  an  action  brought  by  a  widow  to  re- 
cover damages  for  the  homicide  of  her  husband, 
an  employe"  of  the  railroad  company,  who  was 
killed  while  making  an  effort  to  couple  cars. 
As  has  been  expressly  decided,  her  right  to 
a  recovery  must  necessarily  depend  upon  a  de- 
termination of  the  question  whether  or  not  the 
husband,  had  he  lived,  would  have  had  suck 
right ;  and  whatever  would  have  been  a  good 
defense  to  his  suit  had  he  lived  will  be  equally 
available  against  one  brought  by  her.  Berry 
v.  R.  R.  Co.,  72  Ga.  187.  In  other  words,  she 
is  to  be  considered  in  privity  with  the  husband, 
in  so  far  as  her  right  to  complaint  of  his  homi- 
cide is  concerned.  It  follows,  necessarily,  that 
the  company  should  have  been  permitted  to 
show,  by  any  competent  evidence  at  its  com- 
mand, that  the  injuries  sustained  by  him  were 
occasioned,  not  by  the  alleged  acts  of  negligence 
on  its  part  of  which  complaint  was  made,  but 
by  other  and  wholly  different  causes.  Section 
5181  of  our  Civil  Code  provides  in  terms  that: 
The  declarations  and  entries  of  a  person,  since 
deceased,  against  his  interest,  and  not  mode 
with  a  view  to  pending  litigation,  are  admissi- 
ble in  evidence  in  any  case' ;  while  section  5193 
undertakes  to  state  the  rule  that  *the  admissions 
of  privies  in  blood,  privies  in  estates,  and  priv- 
ies in  law  are  admissible  as  against'  all  per- 
sons with  whom  they  are  in  privity..  According- 
ly we  think  that  in  the  present  case  the  defend- 
ant company  should  have  been  permitted  to 

Kove  that  the  plaintiff's  husband,  in  undertak- 
g  to  state  the  cause  of  his  injuries,  had  'said 
he  was  making  an  effort  to  couple  cars,  and  that 
his  foot  struck  some  obstacle  on  the  track,  and 
he  fell'  Even  were  she  not  a  privy  in  law 
with  him.  this  evidence  was  admissible  under 
the  rule  that  'self-serving'  declarations  made  by 
a  deceased  person  having  peculiar  opportunities 
to  know  the  truth  as  to  the  matter  under  inves- 
tigation may  be  proved  even  in  cases  between 
third  parties,  none  of  whom  claim  under  or 
through  him.  See  Field  v.  Boynton,  33  Ga. 
239 ;  1  Whar.  Ev.  226  et  seq. ;  5  Am.  &  Eng. 
Enc.  Law  (1st  Ed.)  366,  and  cases  cited." 

In  Walker  v.  Brantner,  supra,  where  a 
similar  question  la  discussed,  a  like  ruling 
was  made. 

The  second  paragraph  of  the  syllabus  In 
Hughes  v.  Delaware  &  H.  Canal  Co.,  supra, 
reads : 

"In  an  action  by  a  widow  for  Injuries  receiv- 
ed by  her  husband  at  a  railroad  crossing,  and 
which  resulted  In  bis  death,  the  exclusion  of  dec- 
larations made  by  deceased  after  the  accident, 
though  not  part  of  the  res  gestae,  on  the  ground 
thst  they  were  not  made  by  a  party  to  the  suit, 
was  error,  since  plaintiff  derived  her  cause  of 
action  from  decedent,'' 

In  Holman  v.  Boston  Land  &  Security  Co., 
supra,  which  was  a  suit  for  damages  to  a 
threshing  machine  by  fire,  the  court  held 
that  It  was  error  to  exclude  evidence  that 
■oon  after  the  fire  plaintiff  admitted  that  it 
occurred  without  defendant's  fault;  the 
court  remarking  that: 

"Much  or  little  weight  might  have  been  giv- 
en it  in  the  discretion  of  the  jury,  or  its  effect 
might  have  been  entirely  overcome  by  other 
evidence;  nevertheless  it  was  competent,  and 
should  have  been  submitted  to  the  jury''— cit- 
ing cases  in  support  thsieoL 
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la  Helman  v.  Pittsburg,  G.,  G.  &  St.  L.  By, 
Co.,  supra,  as  shown  by  plaintiff  in  error's 
brief,  a  statutory  action  was  brought  by  an 
administrator  to  recover  damages  for  the 
death  of  a  brakeman,  alleged  to  have  been 
caused  by  the  negligence  of  the  company. 
Contributory  negligence  was  relied  upon  on 
the  part  of  the  company,  and  it  sought  to 
show  thst  oo  the  day  of  the  accident  the  de- 
ceased stated  to  one  Heaton  that  at  the  time 
of  the  accident  he  (deceased)  was  standing  on 
the  footboard  of  the  car,  talking  to  and 
watching  another  employe,  who  was  riding 
a  cut  of  cars  on  a  parallel  track,  and  that, 
while  so  talking  and  watching  the  other  em- 
ploye, the  cut  of  cars  following  him  struck 
his  cut  and  upset  him.  The  evidence  was  re- 
fused, and  upon  Judgment  against  it  the  rail- 
way company  appealed,  assigning  such  re- 
fusal as  error.  The  court  in  passing  upon 
the  question  said : 

"It  is  contended  by  counsel  for  plaintiff'  in  er- 
ror that  there  is  no  privity  between  the  deceas- 
ed and  his  administrator  and  beneficiaries,  and 
that  the  action  by  the  administrator  is  a  new 
and  independent  action,  given  by  the  statute, 
not  connected  with  nor  dependent  upon  the  right 
of  action  of  the  deceased.  This  contention  is 
not  tenable.  The  statute  must  be  construed  in 
connection  with  the  common  law  as  it  existed 
at  and  before  its  passage.  While  at  common  law 
the  party  injured  by  the  negligence  of  another 
had  a  right  of  action  against  such  party  for 
damages,  such  right  of  action  does  not  survive, 
but  abates  at  his  death.  The  effect  of  the  stat- 
ute is  to  pick  up  this  abated  right  of  action  of 
the  deceased,  and  permit  it  to  be  prosecuted  by 
the  administrator,  for  the  benefit  of  the  next  of 
kin.  It  is  not  a  new  right  of  action  that  is 
prosecuted  by  the  administrator,  but  it  is  the 
same  right  of  action  which  the  deceased  had  un- 
til his  death.  Upon  the  death  of  the  injured 
party,  the  right  of  action,  by  the  force  of  the 
statute,  passes  by  succession  to  the  adminis- 
trator for  the  benefit  of  the  next  of  kin.  This 
succession  more  clearly  appears  when  consider- 
ed with  reference  to  the  defendant.  By  hit 
wrongful  act  he  caused  an  injury  which  caus- 
ed a  pecuniary  loss  to  both  the  injured  party 
and  to  his  next  of  kin.  The  right  of  action  to 
recover  damages  ia  respect  to  suoh  act  rests  in 
the  injured  party  alone  so  long  as  he  lives,  and 
should  he  be  compensated  In  his  lifetime  no  ac- 
tion can  be  maintained  by  his  administrator  or 
next  of  kin  for  damages,  even  though  it  should 
be  clear  that  the  next  of  kin  sustained  a  great 
pecuniary  loss  by  reason  of  the  wrongful  act. 
In  such  cases  the  pecuniary  loss  sustained  by1 
the  next  of  kin  is  deemed  compensated  by  the  in- 
crease of  the  estate  of  the  deceased.  Should. 
I  the  defendant  fail  to  make  compensation  to  the 
injured  party  during  his  lifetime,  the  liability 
to  make  compensation  for  the  pecuniary  injury 
resulting  from  the  wrongful  act,  instead  of  abat- 
ing as  at  common  law,  Is,  by  force  of  the  stat- 
ute, kept  alive ;  and  the  administrator  succeeds 
to  the  right  to  bring  an  action  upon  such  lia- 
bility to  recover  damages,  in  the  nature  of  com- 
pensation, for  the  pecuniary  loss  sustained  by 
the  next  of  kin  by  reason  of  such  wrongful  act. 
The  liability  of  the  defendant  to  the  party  in- 
jured and  the  liability  over  to  the  administra- 
tor for  the  benefit  of  the  next  of  kin  is  for  the 
same  wrongful  act,  and  is  the  same  liability ; 
and  such  liability  does  not  exist  in  favor  of  the 
injured  party  and  his  next  of  kin  at'  the  same 
time,  but  in  succession.  There  is  no  new  liabil- 
ity created  by  the  statute  upon  the  death  of  the 
injured  party,  but  the  right  of  succession  in  the 
administrator  to  recover  upon  the  liability  .&V 
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ready  existing  la  created.  So  that,  when  viewed 
from  the  standpoint  of  either  the  administra- 
tor or  of  the  party  causing  the  injury  by  his 
wrongful  act.  there  is  succession  in  the  right  of 
recovery,  which  succession  is  created  by  force  of 
the  statute.  And,  where  there  is  succession  in 
rights,  there  is  privity  between  the  parties.  It 
therefore  follows  that  the  administrator  and  the 
beneficiaries  stand  in  privity  with  the  deceased, 
and  that  such  damages  as  may  be  recovered  by 
the  administrator  are  part  and  parcel  of  the 
damages  which  the  deceased  had  a  right  to  re- 
cover during  his  lifetime.  This  being  so,  the 
administrator,  in  his  action  in  behalf  of  the  ben- 
eficiaries, is  bound  by  the  acts  and  words  of 
the  deceased.  Whatever  he  did  or  said  while 
in  his  right  mind  tending  to  show  that  the  in- 
jury was  caused  by  his  own  fault,  neglect,  or 
carelessness  is  competent  evidence  against  the 
plaintiff,  and  in  behalf  of  the  defendant.  The 
evidence  offered  by  the  railway  company,  and 
rejected  by  the  court,  was  competent  and  mate- 
rial, and  its  rejection  was  prejudicial.  The  cir- 
cuit court  was  right  in  reversing  the  judgment 
and  remanding  the  cause  for  a  new  trial." 

We  think  the  declaration  which  was  ex- 
cluded was  admissible  because  against  the 
Interest  of  the  party  making  it ;  and,  defend- 
ants In  error  being  in  privity  with  him,  the 
court  erred  in  excluding  the  testimony. 

[4, 1]  It  is  suggested,  however,  on  the  part 
of  the  defendants  in  error  that  this  testimony 
was  cumulative,  and  also  the  opinion  of  tne 
deceased,  and  therefore  its  rejection,  If  error, 
was  harmless.  It  Is  true,  as  suggested  by 
them,  that  evidence  somewhat  similar  In 
character  was  admitted  without  objection, 
but  each  of  the  witnesses  who  testified  there- 
to was  in  the  employ  of  the  railway  company, 
,  while  Roblson  was  not,  for  which  reason 
the  jury  might  have  discredited  their  testi- 
mony, though  not  impeached,  but  might  have 
given  full  faith  and  credit  to  the  testimony 
of  Roblson.  At  least,  we  are  not  in  position 
to  say  that  they  would  not  have  done  so,  and 
the  testimony,  If  admitted,  might  have  brought 
about  a  different  result.  Besides  this,  the 
declaration  in  question  went  further  than 
that  of  either  of  the  other  witnesses,  in  that 
the  declarant  stated  that  he  did  not  blame 
anybody  for  the  accident,  thereby  in  effect 
saying  that  he  absolved  any  other  party  from 
blame;  and  It  was  not  a  matter  of  opinion, 
because  he  knew  whether  or  not  anybody  was 
to  blame  for  the  accident.  We  therefore  sus- 
tain this  assignment,  and  hold  that  the  court 
erred  in  excluding  the  testimony. 

The  court  submitted  the  case  to  the  jury 
upon  special  Issues,  and  plaintiff  In  error  com- 
plains that,  In  addition  thereto,  It  gave  a  gen- 
eral charge,  which  Is  not  permissible  under 
the  law. 

[I]  When  a  case  is  submitted  on  special 
issues,  the  court  is  authorized  and  permitted 
to  give  such  definitions  and  explanations  as 
in  its  judgment  may  be  necessary  for  the 
proper  disposition  of  the  case,  but  should  not 
go  beyond  this.  See  article  1984a,  vol.  2,  Ver- 
non's Sayles'  Civ.  Stats.,  as  amended  by  the 
act  of  March  29.  1013  (Acts  33d  Leg.  c.  59). 
We  think  in  the  present  cose  the  objection 


made  to  sections  11,  12,  and  18  of  the  charge 

Is  well  founded,  because  they  were  not  defl- 
nitipns  or  explanations,  but,  In  effect,  advis- 
ed the  jury  as  to  what  would  be  the  result  of 
their  verdict  if  they  found  the  existence  of 
certain  facts  therein  stated.  The  object  of 
submitting  a  case  upon  special  issues  is  In 
order  that  the  jury  might  find  the  facts,  re- 
gardless of  what  might  be  the  result  of  their 
findings.  So  we  think  the  charges  mentioned 
were  objectionable  for  this  reason,  and  should 
not.  have  been  given.  We  therefore  sustain 
the  ninth  assignment  presenting  this  question. 

The  remaining  assignments  have  been  duly 
considered,  and,  in  our  opinion,  are  without 
merit,  and  are  therefore  overruled. 

[7]  For  the  purpose  of  showing  the  object 
of  the  deceased  in  going  to  and  inspecting 
the  engine,  defendants  in  error  alleged  In 
their  pleading  that  the  deceased  operated  the 
engine  (which  he  was  examining  at  the  time 
he  was  struck)  into  San  Angelo  on  the  morn- 
ing of  the  day  of  the  accident,  and  that  be 
had  turned  the  same  over  to  the  proper  em- 
ployes of  the  railway  company  upon  reaching 
there  for  necessary  repairs ;  that  upon  seeing 
this  identical  engine  standing  at  or  near  the 
depot  on  South  Chadbourne  street  on  the  aft- 
ernoon of  the  same  day,  attached  to  an  outgo- 
ing passenger  train,  and  being  solicitous  as  to 
whether  the  some  had  been  repaired  and 
rendered  safe,  he  Immediately  went  to  where 
the  engine,  was  standing  and  began  to  ex- 
amine the  repairs  so  made  thereon,  and  while 
so  engaged  was  struck  and  mortally  Injured. 
On  exception  urged  by  plaintiff  in  error,  this 
pleading  was  stricken  out,  and  defendants 
In  error  urge  by  their  first,  second,  third, 
fourth,  fifth,  and  sixth  cross-assignments  that 
such  ruling  was  error.  We  agree  with  them 
In  this  contention,  and  hold  that  defendants 
in  error  had  the  right,  as  explanatory  of  his 
mission  on  said  occasion,  to  show  the  purpose 
and  object  of  the  deceased  in  going  to  the 
place  and  Inspecting  the  engine. 

This  ruling  also  disposes  of  the  seventh  and 
eighth  cross-assignments. 

Por  the  errors  Indicated,  the  judgment  of 
the  court  below  Is  reversed,  and  the  cause 
remanded  for  another  trial  not  inconsistent 
with  the  views  herein  expressed. 

Reversed  and  remanded. 

On  Motion  for  Rehearing. 

In  our  original  opinion  we  were  mistaken 
in  stating  that  all  of  the  witnesses  who  testi- 
fied for  plaintiffs  in  error  as  to  the  declara- 
tions of  the  deceased  shortly  after  he  was  run, 
over  were  employes  of  the  railway  company. 
This  is  true  with  the  exception  of  Morris, 
who  was  an  employe  of  the  American  Express 
Company,  but  operating  over  the  same  line 
of  railway. 

We  have  carefully  examined  the  motion  for 
rehearing,  and  are  convinced  that  no  error  U 
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pointed  oat  therein,  for  which  reason  we -ad- 
here to  our  original  opinion,  and  overrule -the 
motion. 
Motion  overruled. 


VARLEX  v.  NICHOLS-SHEPARD  SALES 

CO.    (No.  .7636.) 
(Court  of  Civil  Appeals  of  Texas.  Dallas.  Jan. 
13, 1817.) 

1.  Appeal  and  Ebbob  «=>281(2)—  Resebving 
Grounds  fob  Review— Necessity  tob  New 
Trial— Motion. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  1990,  providing  for  entry  of  judgment  on 
special  verdicts,  article  1991,  authorizing  ap- 
peals without  a  statement  of  facts  upon  noting 
exceptions  on  the  record  in  the  judgment  en- 
try, and  Supreme  Court  rule  71a  (145  S.  W. 
vii),  requiring  motions  for  new  trial  except 
where  not  required  by  statute,  a  motion  for 
new  trial  is  unnecessary  on  appeal  from  judg- 
ment entered  on  a  special  verdict 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  <8=281(2).] 

2.  Appeal  and  Ebbob  4J=»690(4)— Record— . 
Questions  Presented  tob  Review— Neces- 
sity or  Setting  Forth  Evidence  Object- 
ed to. 

Alleged  error  in  admitting  a  deposition  is  not 
reviewable  where  the  contents  thereof  are  not 
preserved  in  the  bill  of  exceptions  or  otherwise 
under  Supreme  Court  rule  62a  (149  S.  W.  x), 
confining  reversals  to  errors  probably  causing 
an  improper  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  2899 ;  Dec.  Dig.  «=>690(4).] 

3.  Sales  ®=»365— Action  fob  Price— Find- 
ings—Fraud— Sufficiency. 

A  judgment  that  the  seller's  fraud  invalidat- 
ed a  tractor  sales  contract  is  not  demanded  by 
a  special  verdict  that  the  tractor  was  represent- 
ed to  plow  more  than  it  did,  especially  where  it 
could  be  profitably  used  for  other  purposes  and 
the  loss  occasioned  defendant  by  its  defects  was 
undetermined. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  |  1077;  Dec.  Dig.  <8=»365.] 

4.  Sales  «J=s365— Seller's  Action  fob  Pbice 
—Findings— Inconsistency. 

Jury  findings  that  plaintiff's  agent  told  de- 
fendant a  tractor  would  do  certain  plowing,  and 
that  such  representation  was  true,  but  that  the 
engine  failed  on  plowing,  are  not  so  inconsistent 
as  to  require  reversal,  where  the  first  two  find- 
ings were  in  response  to  a  lengthy  and  involved 
question. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  5  1077 ;  Dec.  Dig.  «=»365.] 

6.  Appeal  and  Ebbob  <8=>92S(3)— Presump- 
tions —  Issues  Submitted  —  Evidence  to 
Support. 

Submitting  to  the  jury  a  question  whether 
defendant  buyer  knew  of  alleged  defects  in  a 
tractor  when  he  paid  a  purchase  price  note 
thereon  is  not  reversible  error  in  absence  of  a 
statement  of  facts,  being  presumably  warranted 
by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3751 ;  Dec.  Dig.  <8=>928(3).] 

6.  Appeal  and  Ebrob  €=>1062(1)— Harmless 
Ebbob— Submission  to  Juby. 
Submitting  to  jury  question  whether  defend- 
ant buyer  knew  of  alleged  defects  in  a  tractor 
when  he  paid  a  purchase  price  note  thereon  is 
harmless,  where  the  jury's  failure  to  assess  dam- 


ages for  such  defects  necessitated  -judgment  for 

the  entire  purchase  price. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4212;  Dec  Dig.  <8=>1062 
WJ 

7.  Salbs  «=»52fl),  181(1)— Action  fob  Price— 

BURDEN  OF  PBOOF. 
Where  plaintiff  seller  introduced  purchase 
price  notes  and  a  mortgage  securing  them,  de- 
fendant buyer  had  the  burden  of  proving  that 
the  sales  contract  upon  which  they  were  based 
was  obtained  by  fraud  or  breached  by  plaintiff. 

[Ed.— Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  S!  118-123,  478-476,  1045;  Dec.  Dig.  «=» 
52&),  181(1).] 

8.  Sales  «J=»364 (3)— Action  fob  Pbice— Notes 
— Instructions. 

In  an  action  on  purchase  price  notes,  a  re- 
quested instruction  that  plaintiff  had  the  burden 
of  proving  its  compliance  with  the  sales  con- 
tract is  properly  refused  as  misleading,  since, 
after  introduction  of  the  notes,  defendant  buyer 
had  the  burden  of  showing  the  contract  was  ob- 
tained by  fraud  or  breached  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  |  1067;  Dec.  Dig.  «=»364(3).] 

Appeal  from  District  Court,  Dallas  Coun- 
ty; Kenneth  Foree,  Judge. 

Action  by  the  Nichols-Shepard  Sales  Com- 
pany against  Frank  Varley.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

J.  W.  Fisher,  of  Whltesboro,  and  Ross  A 
Zumwalt,  of  Dallas,  for  appellant  Burgess, 
Burgess,  Chrestman  &  Brundldge,  of  Dallas, 
for  appellee. 

TALBOT,  J.  The  appellee  sued  the  appel- 
lant to  recover  the  gum  of  $1,842,  besides  In- 
terest and  attorney's  fees,  due  upon  three 
promissory  notes  executed  and  delivered  by 
the  appellant  to  appellee  in  part  payment  for 
certain  machinery,  consisting  of  an  oil  gas 
tractor  engine,  separator  and  attachments, 
and  to  foreclose  a  mortgage  given  upon  said 
machinery  to  secure  the  payment  of  said 
notes.  The  machinery  was  sold  upon  writ- 
ten contracts  by  the  terms  of  which  the  ap- 
pellee warranted  that  the  tractor  engine 
would  develop — 

"double  its  rated  horse  power,  working  in  a 
belt  upon  a  friction  brake,  and  to  be  well  made 
of  good  material,  and  durable  if  used  win  prop- 
er care,  conditioned,  if  within  five  days  from  its 
first  use  it  shall  fail  to  fill  this  warranty,  writ- 
ten notice  shall  be  immediately  given  by  the 
purchaser  to  Nichols-Shepard  Sales  Company, 
at  Battle  ,  Creek,  Mich.,  by  registered  letter, 
Btating  particularly  how  and  wherein  it  failed 
to  fill  this  warranty.  Reasonable  time  shall  be 
allowed  the  vendor  to  get  to  the  machine  with 
its  workmen  and  remedy  the  defect  if  any  there 
be:  the  purchaser  to  render  friendly  assistance 
and  co-operation." 

The  contract  stipulates  that  the  use  of 
said  tractor  engine  for  more  than  five  days, 
or  failure  to  return  it  as  agreed  upon,  or 
failure  to  give  the  written  notice  above 
specified  to  appellee,  shall  operate  as  an  ac- 
ceptance of  it  and  a  fulfillment  of  the  war- 
ranty mentioned.  The  other  machines '  sold 
are  warranted  by  the  appellee  to  be  well 
made  and  of  good  material;  that  each  of 
said  machines,  with  proper  management  Is 
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capable  of  doing  more  or  better  work  than 
any  other  machine  made  of  like  size  and  pro- 
portions working  under  the  same  conditions 
and  on  the  same  Job,  conditioned,  that  If 
within  fire  days  from  Its  first  use  it  shall 
fall  to  fill  the  warranty,  written  notice  shall 
be  immediately  given  by  the  purchaser  to 
Nlchols-Shepard  Sales  Company,  at  Battle 
Creek,  Mich.,  by  registered  letter,  stating 
particularly  how  and  wherein  It  fails  to  fill 
the  warranty.  Reasonable  time  shall  be  al- 
lowed to  get  to  the  machine  with  Its  work- 
men and  remedy  the  defect,  If  any  there  be; 
the  purchaser  to  render  friendly  assistance 
and  co-operation,  etc.  The  contract,  among 
other  things  not  necessary  for  the  purposes 
of  the  appeal  to  state,  stipulates  that  fail- 
ure to  give  the  notices  in  writing  as  provided 
for  or  keeping  the  machinery  after  the  fire 
days  allowed  as  above  provided  shall  be  a 
waiver  of  the  warranty  and  a  full  release  of 
the  warrantor,  without  In  any  way  affecting 
the  liability  of  the  purchaser  for  the  price 
of  the  machinery  or  notes  given  therefor. 
The  appellant  answered  by  demurrers  Rnd 
specially  at  length  charging  that  on  the  date 
of  the  written  contracts  entered  Into  between 
himself  and  the  appellee  he  called  upon  the 
agent  of  appellee  and  Informed  him  that  be 
desired  to  purchase  a  threshing  outfit;  that 
he  had  secured  a  good  run  in  Grayson  coun- 
ty, Tex.,  for  the  season  of  1913 ;  that  he  had 
already  secured  contracts  with  a  number  of 
persons  for  the  threshing  of  many  thousands 
of  bushels  of  wheat  and  other  grain;  that 
the  prices  to  be  paid  for  threshing  wheat  were 
10  cents  a  bushel  and  for  oats  5  cents  per 
bushel;  that  in  order  to  do  the  threshing 
he  desired  a  16  horse  power  double-cylinder 
steam  engine  and  a  32-inch  by  52-inch  rear 
separator  with  all  attachments;  that  appel- 
lee's agent  then  told  appellant  about  a  gas 
tractor  engine,  but  stated  he  did  not  have 
one  in  stock  and  would  have  to  order  it  from 
the  factory  at  Battle  Creek,  Mich. ;  that  the 
gas  tractor  engine  would  be  better  than  a 
steam  engine;  that  appellant  would  be  able 
with  such  an  outfit  as  he  could  sell  him  to 
make  a  profit  of  about  $2,000  out  of  his  con- 
tracts; that  appellant  informed  appellee's 
said  agent  that  he  could  get  from  800  to  1,- 
000  acres  of  land  to  plow  where  he  was  going 
to  thresh  if  he  could  get  an  engine  that 
would  do  the  work  and  would  not  pack  the 
ground,  and  that  If  the  gas  tractor  engine 
could  pull  the  load  the  agent  said  it  had 
or  could  pull  it  ought  to  pull  10  plows  in 
plowing  ordinary  land,  and  the  said'  agent  re- 
plied It  would  pull  12  plows ;  that  upon  the 
representations  of  appellee's  agent  he  agreed 
to  buy  the  gas  tractor  engine,  and  told  ap- 
pellee's agent  at  the  time  that  he  was  buying 
It  upon  what  said  agent  said  about  It.  Appel- 
lant further  charged  that  the  gas  tractor  en- 
gine sold  to  him  by  appellee,  and  for  which 
the  notes  sued  on  were  given,  was  not  as  rep- 
resented by  appellee's  agent,  but  worthless; 
that  it  weald  not  develop  power  enough  to 


pull  10  plows,  as  appellee's  agent  represent- 
ed it  would  do,  and  that  It  was  defective  In 
many  particulars  which  were  set  forth;  that 
the  representations  of  appellee's  agent  were 
false  and  fraudulently  made  with  the  intent 
of  defrauding  appellant;  and  that  but  for 
such  representations  and  his  belief  that  they 
were  true  be  would  not  have  bought  the  ma- 
chinery in  question  from  appellee.  Appel- 
lant charged  upon  the  matters  set  forth  by 
him  that  appellee  had  breached  its  war- 
ranties, and  by  way  of  cross-action  sought  to 
recover  damages  by  reason  thereof.  The  case 
was  tried  with  a  jury,  and  submitted  upon 
special  Issues,  and  upon  the  answers  of  the 
Jury  thereto  Judgment  was  rendered  in  favor 
of  the  appellee  for  the  amount  sued  for,  with 
a  foreclosure  of  the  mortgage  lien,  and  that 
appellant  take  nothing  by  his  cross-action. 

[1]  The  appellant  filed  no  motion  for  a 
new  trial  in  the  lower  court,  and  has  brought 
the  case  to  this  court  by  appeal  without  a 
statement  of  facta  Appellant  having  failed 
to  file  a  motion  for  a  new  trial  in  the  district 
'court,  appellee  Insists  that  none  of  his  as- 
signments of  error  should  be  considered  by 
the  court,  and  that,  as  no  fundamental  error 
appears  upon  the  face  of  the  record,  the 
Judgment  should  be  affirmed.  This  Insistence 
of  the  appellee  presents  the  first  question  for 
decision.  There  seems  to  be  some  conflict 
In  the  decisions  of  our  Courts  of  Civil  Ap- 
peals upon  this  question,  but  we  have  reach- 
ed the  conclusion  that  it  should  be  determin- 
ed against  the  contention  of  the  appellee. 
This  conclusion  is  authorized  and  supported, 
we  think,  by  articles  1990  and  1991  of  Ver- 
non's Sayles'  Texas  Civil  Statutes,  rule  71a 
(145  S.  W.  vll),  and  the  cases  of  American 
Rio  Grande  &  Irrigation  Co.  v.  Mercedes 
Plantation  Co.,  155  S.  W.  286,  and  Graver  v. 
Greer  (Sup.)  179  S.  W.  862.  Article  1990  of 
the  statute  above  mentioned,  which  is  the 
same  as  article  1333,  Revised  Statutes  of 
1895,  as  amended  by  the  act  of  the  Legisla- 
ture of  1899  (page  190),  reads  as  follows: 

"In  all  cases  where  a  special  verdict  of  the 
jury  is  rendered  or  the  conclusions  of  fact  found 
by  the  judge  are  separately  stated  the  court 
shall,  unless  the  same  be  set  aside  and  a  new 
trial  granted,  render  judgment  thereon." 

Article  1991  of  said  statute  reads  thus: 

"It  shall  be  sufficient  for  the  party,  excepting 
to  the  conclusions  of  law  or  judgment  of  the 
court,  to  cause  it  to  be  noted  on  the  record  in 
the  judgment  entry  that  he  excepts  thereto;  and 
such  party  may  thereupon  take  his  appeal  or 
writ  of  error  without  a  statement  of  facts  or 
further  exceptions  in  the  transcript;  but  the 
transcript  shall  in  such  cases  contain  the  spe- 
cial verdict  or  conclusions  of  fact  and  law  afore- 
said, and  the  Judgment  rendered  thereon." 

Rule  71a  Is  as  follows: 

"A  motion  for  .a  new  trial  shall  be  filed  in  all 
cases  where  parties  desire  to  appeal  from  a 
judgment  of  the  trial  court,  or  sue  out  a  writ 
of  error  in  the  cause,  unless  the  error  com- 
plained of  is  fundamental,  except  in  such  cases 
as  the  statute  does  not  require  a  motion  for  a 
new  trial." 
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Under  this  rale  and  the  articles  of  the 
statute  above  referred  to  it  was  held  by 
the  Court  of  Civil  Appeals  of  the  Fourth 
District  in  the  case  of  American  Rio  Grande 
&  Irrigation  Co.  v.  Mercedes  Plantation  Co., 
supra,  and  by  our  Supreme  Court  in  the  case 
of  Craver  v.  Greer,  cited,  that  it  is  not  a 
necessary  prerequisite  to  the  perfection  of  an 
appeal  and  the  right  of  an  appellant  to  have 
a  revision  of  the  judgment  appealed  from 
that  a  motion  for  a  new  trial  be  made  in  the 
trial  court  when  the  case  Is  tried  without  a 
jury  and  separate  conclusions  of  fact  and  law 
are  filed  by  the  court.  Indeed,  in  the  case 
of  Craver  v.  Greer,  supra,  the  Supreme  Court 
held  that,  when  the  case  was  tried  by  the 
court  without  the  aid  of  a  Jury,  the  right  to 
have  the  appeal  considered  without  having 
filed  a  motion  for  a  new  trial  is  not  depend- 
ent upon  conclusions  of  fact  or  law  being  fil- 
ed by  the  trial  judge.'  In  American  Rio 
Grande  &  Irrigation  Co.  v.  Mercedes  Planta- 
tion Co.,  the  court,  after  quoting  rule  71a, 
said: 

"The  clear  meaning  of  this  rale  is  that  mo- 
tions for  new  trial  shall  be  required  in  every 
case,  whether  tried  with  or  without  a  jury,  ex- 
cept when  the  statute  by  express  provision  does 
not  require  such  a  motion." 

And  it  held  that  such  an  express  exception 
Is  made  by  article  1333,  Revised  Statutes 
1895,  as  amended  by  Acts  of  1899,  p.  190, 
which,  as  we  have  said,  1b  the  same  as 
articles  1990  and  1991  of  Vernon's  Sayles' 
Texas  Civil  Statutes,  quoted  above.  The  Su- 
preme Court  in  Craver  v.  Greer,  supra,  says 
that  this  statute,  In  providing  that  it  shall 
be  sufficient  for  the  party  excepting  to  the 
conclusions  of  law  or  judgment  of  the  court 
to  cause  It  to  be  noted  on  the  record  in  the 
judgment  entry  that  he  excepts  thereto,  etc. ; 
'Is  plain  In  its  declaration  that  upon  caus- 
ing the  exception  to  be  noted  In  the  judgment 
entry  the  party  may,  without  further  formali- 
ty, take  his  appeal  or  writ  of  error."  The 
present  case  was  tried  with  a  jury,  but  a 
special  verdict  within  the  meaning  of  article 
1990  of  the  statute,  the  case  having  been  sub- 
mitted on  special  issues,  was  rendered,  and 
the  appellant  caused  his  exception  to  the 
judgment  entered  thereupon  to  be  noted  In 
the  judgment  entry.  In  such  case  the  statute 
Is  just  as  plain  that  the  party  aggrieved 
may  take  his  appeal  or  writ  of  error  without 
filing  a  motion  for  a  new  trial  as  in  the  case 
where  a  trial  is  had  before  the  court  without 
a  jury.  The  statute  expressly  provides,  as 
has  been  seen,  that  In  all  cases  where  a  spe- 
cial verdict  is  rendered  the  court  shall,'  un- 
less the  same  be  set  aside,  render  judgment 
thereon,  and  that  it  shall  be  sufficient  for  the 
party  excepting  to  the  judgment  of  the  court 
to  cause  it  to  be  noted  on  the  record  in  the 
judgment  entry,  having  done  which  he  may 
take  his  appeal  without  a  statement  of  facts 
or  further  exceptions  in  the  transcript,  but 
the  transcript  must  contain  the  special  ver- 
dict and  judgment  rendered  thereon.  Thus 


by  express  provision  of  the  statute  it  is  not 
necessary  in  such  trials  that  a  motion  for  a. 
new  trial  be  made  in  order  to  entitle  the  ap- 
pellant to  revision  of  the  judgment  from 
which  he  appeals. 

The  appellee  further  objects  to  a  considera- 
tion of  the  appellant's  assignments  of  error 
on  the  ground  that  they  are  not  briefed  In  ac- 
cordance with  the  rules  and  for  other  rea- 
sons stated,  and  while  we  believe  some,  if  not 
all,  of  them  are  subject  to  certain  objections 
urged,  we  have  concluded  to  consider  them. 

[2]  The  first,  second,  third,  and  fourth  as- 
signments of  error  complain  of  the  trial 
court's  action  In  admitting  in  evidence  "cer- 
tain parts  or  portions  of  a  purported  deposi- 
tion given  by  defendant  before  W.  L.  Hay,  a 
notary  public  for  Grayson  county,  Tex."  It 
is  asserted  that  this  was  error,  because:  (1) 
The  deposition  was  not  signed  by  the  wit- 
ness; (2)  because  there  was  no  authority  in 
law  for  the  taking  of  the  depositions,  the 
same  being  an  ex  parte  deposition,  and  the 
plaintiff  in  the  suit  being  a  corporation.  Our 
statute  prescribes  that,  where  either  party 
thereto  shall  be  permitted  to  take  ex  parte 
depositions,  and  it  Is  also  provided  by  statute 
that  the  answers  of  a  witness  whose  deposi- 
tions have  been  taken  shall  be  reduced  to 
writing  and  shall  be  signed  and  sworn  to  by 
the  witness,  but  the  action  of  the  court  in 
permitting  the  introduction  of  the  deposi- 
tions in  this  instance  cannot,  as  the  matter 
is  presented  in  this  court,  be  reviewed  and 
the  case  reversed  because  thereof,  for  the 
reason  that  It  1b  not  made  to  appear  by  the 
bill  of  exception  reserved  to  its  admission  or 
otherwise  what  the  evidence  was  which  is 
charged  to  have  been  admitted,  or  its  bearing 
upon  the  issues  involved.  It  may  be  conceded 
that  the  trial  court  erred  in  admitting  the 
testimony,  but  unless  this  court  can  say  that 
the  error  amounted  to  such  a  dental  of  the 
rights  of  the  appellant  as  was  reasonably 
calculated  to  cause,  and  probably  did  cause, 
the  rendition  of  an  improper  judgment,  or 
was  such  as  probably  prevented  the  appel- 
lant from  making  a  proper  presentation  of 
the  case  to  this  court,  It  furnishes  no  ground 
for  a  reversal.  Rule  62a  (149  S.  W.  x).  With- 
out knowing  what  the  testimony  admitted 
was,  it  is  Impossible  for  us  to  say  that  it  was 
calculated  to  cause  either  of  the  things  men- 
tioned. Besides,  those  portions  of  the  ex 
parte  depositions  of  the  defendant  which  the 
court  allowed  to  go  to  the  jury  may  have  been 
admissible  as  material  declarations  or  admis- 
sions of  the  defendant  bearing  upon  some  Is- 
sue In  the  case,  although  the  taking  of  ex 
parte  depositions  in  such  a  case  was  not  per- 
mitted by  the  statute.  Railway  Co.  v. 
Thompson,  44  S.  W.  8. 

For  the  same  reason  appellant's  seventh 
and  eighth  assignments  of  error,  charging 
that  the  trial  court  erred  In  refusing  to  sus- 
tain his  motion  to  quash  the  ex  parte  deposi- 
tions in  question,  will  be  overruled. 

The  fifth  and  sixth  assignments  of  error 
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are,  In  substance,  as  follows:  Fifth,  the  court 
erred  In  rendering  Judgment  for  the  plaintiff 
upon  the  answers  of  the  jury  for  the  reason 
that  plaintiff  sued  upon  a  written  contract, 
and  the  answers  of  the  jury  show  that  said 
contract  was  procured  by  fraud,  which  in- 
validated said  contract;  sixth,  the  court 
erred  In  rendering  judgment  for  the  plaintiff 
upon  the  answers  of  the  jury,  because  the 
answers  of  the  jury  to  Questions  1,  2,  4,  5, 
and  12  are  so  contradictory  and  inconsistent 
that  no  judgment  could  properly  be  rendered 
thereon  in  favor  of  the  plaintiff.  Neither  of 
these  assignments  should,  in  our  opinion,  be 
sustained.  At  the  request  of  appellant  the 
trial  court  gave  22  special  issues  to  the  jury, 
the  substance  of  the  question  submitting  Is- 
sues Nos.  1,  2,  4,  5,  and  12,  and  the  answers 
thereto  being  as  follows: 

O.)  "At  the  time  of  the  purchase  of  the  engine, 
did  the  defendant  and  Noah  White,  as  agent  of 
the  plaintiff,  discuss  the  purchase  of  said  engine, 
and  in  such  discussion  did  the  defendant  tell 
said  agent,  White,  that  he  desired  a  steam  en- 
gine and  separator  in  order  to  thresh  during  the 
season  of  1913,  and  that  he  had  secured  a  good 
run  in  Grayson  county,  Tex.,  and  would 
thresh  about  14200  acres  of  grain,  about  two- 
thirds  of  which  was  wheat,  and  that  the  total 
amount  of  grain  which  he  would  be  able  to 
thresh  in  his  run  would  be  from  6,000  to  6,500 
bushels,  and  that  he  had  contracts  with  J.  W. 
Thompson  for  400  acres  of  grain,  William  Mil- 
ler 800  acres,  O.  L.  Neal  200  acres,  and  August 
Drier  from  300  to  400  acres;  that  the  average 
yield  of  wheat  was  30  bushels  per  acre,  and  the 
average  yield  of  oats  60  bushels  per  acre,  and 
that  the  price  for  threshing  was  10  cents  per 
bushel  for  wheat  and  5  cents  per  bushel  for 
oats;  that  the  defendant  expected  to  make  a 
profit  in  said  year  in  threshing  in  the  sum  of 
$2,000;  that  he  desired  to  use  the  engine  to 
plow  land  of  the  persons  for  whom  he  would 
thresh,  and  that  he  could  get  from  800  to  1,000 
acres  of  land  to  plow ;  (that,  in  addition  to  the 
persons  above  named  with  whom  defendant  had 
contracts,  he  would  have  been  able  to  thresh 
for  Mr.  Wright  about  350  acres  of  grain,  Mrs. 
Kelcey,  about  300  acres,  Mr.  Pierson,  about  140 
acres,  Will  Allen,  200  acres,  Hugh  Archer,  260 
acres,  Mr.  Dishner,  180  acres,  Mr.  Smith,  185 
acres,  Judge  Rice  Maxey,  about  280  acres,  Mark 
Holliday,  about  230  acres,  Davis  Ranch,  about 
500  acres,  Mr.  Crane,  400  acres,  and  a  German 
about  400  acres,  and  several  small  crops) ;  that 
the  plaintiff,  through  its  agent,  White,  stated  to 
the  defendant  that  a  22  horse  power  gas  trac- 
tor would  be  better  than  a  steam  engine;  that 
It  was  cheaper  to  operate  and  would  last  longer; 
that  there  would  not  be  flues  and  grates  to  burn 
out;  that  there  would  not  be  an  expense  for  a 
water  hauler  and  team,  and  that  the  22  horse 
power  gas  engine  would  pull  the  same  load  that 
a  22  horse  power  steam  engine  would  pull,  and 
that  he  would  guarantee  it  to  do  it;  that  at 
Winnipeg  he  pulled  two  dead  engines  full  of  wa- 
ter and  a  separator  behind,  and  pulled  them 
through  the  mud  from  the  fair  grounds  to  the 
depot,  and  that  he  was  the  only  man  who  pulled 
in  from  the  fair  grounds  to  the  depot ;  that  the 
steam  engine  so  pulled  in  was  a  25  horse  power 
double-cylinder  engine  and  a  16  horse  power 
double-cylinder  engine;  that  he  made  this  pull 
with  a  22  horse  power  gas  engine  such  as  the 
one  in  controversy  herein;  that  the  defendant 
asked  said  agent  if  the  engine  would  pull  10 
plows  in  plowing  ordinary  land,  and  said  agent 
replied  that  it  would  pull  12  plows,  and  that  it 
would  not  pack  the  ground  so  as  to  ridge  the 
land,  and  that  he  would  furnish  an  extra  wide 


wheel,  and  that  the  engine  was  much  lighter 
than  a  steam  engine  and  would  do  better  work  * 
that  the  engine,  properly  constructed,  was  of 
good  material,  and  would  last  longer  than  a 
steam  engine,  and  could  be  operated  at  less  ex- 
pense and  would  do  all  that  a  steam  engine 
would  do  and  as  successfully  both  in  threshing 
and  in  plowing;  that  the  defendant  told  said 
agent  that  he  expected  to  have  his  son,  Boone 
Varley,  run  said  engine,  and  said  agent  inquired 
what  experience  Boone  Varley  had  had  in  run- 
ning engines  of  this  character,  and  was  told  that 
said  Boone  Varley  had  been  running  a  steam  en- 
gine since  he  was  a  barefoot  boy,  and  that  he 
had  been  handling  gas  engines  for  five  or  six 
years,  but  that  he  had  never  had  any  experience 
in  handling  an  oil  gas  tractor,  said  agent  replied 
that  he  would  not  have  any  more  trouble  in  han- 
dling the  oil  gas  tractor  than  he  would  in  handling 
steam;  defendant  asked  said  agent  if  be  would 
put  a  man  in  the  field  for  a  week  or  ten  days 
until  the  defendant  was  satisfied  with  the  en- 
gine, and  said  agent  replied  that  he  would  and 
longer  until  the  defendant  was  satisfied  with  the 
engine;  the  defendant  stated  that  he  had  never 
had  any  experience  with  gas  tractor  engines  and 
that  he  was  relying  upon  the  statement  of  the 
agent  White.  Answer:  Yes,  except  to  part  on 
page  2  marked  (□)•  No  to  that." 

(2)  Did  appellee's  agent  prepare  a  written 
contract  for  the  engine  and  request  appellant  to 
sign  it  telling  him  that  it  was  only  an  order  for 
the  machinery,  and  that  it  contained  the  war- 
ranties, such  as  stated  in  question  No.  1, 
and  that  on  account  of  such  statement  the  appel- 
lant was  induced  to  sign  said  contract?  An- 
swer: Yes;  and,  further,  without  giving  appel- 
lant an  opportunity  to  read  it?  Answer:  No. 

(4)  "If  the  jury  find  the  representations  set 
out  in  questions  Nos.  1  and  2  were  made  by  ap- 
pellant to  appellee's  agent,  then  were  such  repre- 
sentations true  or  false?  Answer:  true,  ex- 
cept part  marked  No  on  page  2." 

(The  part  marked  "No*'  on  page  2  relates  to 
certain  alleged  contracts  which  appellant  claims 
he  bad  and  advised  appellee's  agent  of,  and  which 
the  jury  found  appellee's  agent  did  not  know 
about.) 

(5)  "Was  the  engine  sold  to  appellant  such  as 
appellee's  agent  represented  it  to  be  in  question 
No.  1?  Answer:  No;  engine  failed  on  plowing." 

(12)  "Would  the  appellant,  with  an  engine 
such  as  represented  in  question  1,  have  been  able 
to  carry  out  bis  plowing  contract?  Answer: 
Yes." 

There  are  other  findings  of  the  Jury  that 
will  be  referred  to  later  on  In  this  opinion. 
All  the  material  statements  or  representa- 
tions charged  to  have  been  fraudulently  made 
by  the  appellee's  agent  to  appellant  for  the 
purpose  of  Inducing  appellant  to  sign  the 
contracts  or  orders  for  the  machinery  In 
question,  and  which  he  alleges  did  induce 
him  to  sign  them,  were  found  by  the  Jury  to 
be  true,  except  the  statement  in  regard  to 
the  number  of  plows  the  engine  would  pulL 
As  has  been  seen,  In  answer  to  the  question, 
"Was  the  engine  sold  to  appellant  such  as 
appellee's  agent  represented  it  to  be  in  ques- 
tion No.  1?"  the  Jury  answered,  "No;  en- 
gine failed  on  plowing." 

[I]  By  the  first  assignment  of  error  here 
under  consideration  and  set  out  above  the  ap- 
pellant contends  that  the  answers  of  the 
jury  to  the  questions  submitted  show  that 
the  written  contract  sued  on  "was  procured 
by  fraud  which  invalidated  said  contract," 
and  therefore  the  trial  court  erred  In  ren- 
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derlng  Judgment  for  the  appellee.  The  only 
findings  of  the  Jury  referred  to  by  appellant 
In  support  of  this  contention,  and  the  only 
ones  upon  which  such  a  contention  could  be 
based,  is  the  one  Just  quoted  to  the  effect 
that  the  "engine  failed  in  plowing,"  and  that 
appellee's  agent  prepared  a  written  contract 
for  the  purchase  of  said  'engine  by  appel- 
lant and  requested  him  to  sign  the  same, 
telling  him  that  it  was  only  an  order  for  the 
machinery,  and  that  it  contained  the  warran- 
ties such  as  stated  in  question  No.  1,  and 
that  on  account  of  such  statement  appellant 
was  induced  to  sign  Bald  contract  As  we 
hare  before  stated,  no  statement  of  facts 
accompanied  the  record  Bent  to  this  court, 
and  in  the  condition  we  find  it  we  would 
not  be  warranted  in  holding  that  because 
of  the  findings  of  the  Jury  Just  mentioned  the 
trial  court  should  have  held  that  there  was 
such  a  fraud  practiced  upon  appellant  by  the 
appellee's  agent  In  the  negotiations  for  the 
sale  of  the  machinery  and  in  procuring  the 
appellant's  signature  to  the  contracts  by 
which  such  sale  was  consummated  as  de- 
feated a  recovery  upon  the  notes  given  in 
part  payment  for  Bald  .machinery  and  sued 
on  in  this  action.  In  Murray  Go.  v.  Put- 
man,  61  'Tex.  Civ.  App.  S17,  130  SI  W.  681, 
it  appeared  that  Putman  had  entered  into  a 
written  contract  with  the  Murray  Company 
for  the  purchase  of  certain  machinery,  and 
that  in  said  contract  the  machinery  was  war- 
ranted to  be  of  good  material  and  "to  per- 
form well  if  properly  operated  by  competent 
persons."  The  contract  further  provided 
that.  If  upon  starting  the  machinery  the 
purchaser,  at  any  time  within  ten  days,  was 
unable  to  make  the  same  operate  well,  he 
should  give  the  Murray  Company  telegraphic 
or  written  notice  of  the  fact  and  state  where- 
in the  machinery  failed  to  conform  to  the 
warranty,  and  a  reasonable  time  should  be 
given  the  Murray  Company  to  send  a  compe- 
tent person  to  remedy  the  difficulty,  the  pur- 
chaser rendering  all  necessary  and  friendly 
assistance,  etc  In  stating  his  cause  of  ac- 
tion Putman  alleged,  in  effect,  that  the  Mur- 
ray Company  contracted  to  erect,  construct 
and  equip  the  machinery  upon  his  premises 
and  pat  the  same  In  first-class  condition  on 
or  before  August  1,  1907,  for  the  purpose  of 
ginning  cotton,  but  that  said  contract  had 
been  breached  by  the  company,  in  that  the 
machinery  did  not  reach  his  premises  before 
August  14, 1907,  and  that  the  machinery  was 
not  erected  during  the  season  of  1007,  by 
reason  of  which  Putman  lost  the  ginning  of 
that  season's  crop,  to  his  damage  $2,000. 
The  Murray  Company  answered,  setting  up 
the  written  order  given  for  the  machinery 
and  denying  that  it  contracted  to  erect  and 
put  up  the  machinery  for  operation.  Put- 
man then  by  an  amended  petition  alleged 
that  the  written  order  for  the  machinery  did 
not  contain  all  the  contract,  but  that  the 
contract  was  in  part  written  and  in  part 
verbal,  and  that  the  verbal  part  was  not  in- 


cluded in  the  written  part  by  fraud,  accident, 
or  mistake.  Oyer  the  objection  of  the  Mur- 
ray Company,  Putman  was  permitted  to  tes- 
tify, in  substance,  as  follows: 

"Mr.  Ellison  [the  Murray  Company's  agent] 
drew  up  that  written  order  [for  the  machinery], 
and  I  signed  it  in  duplicate,  and  he  left  one  copy 
with  me.  I  didn't  have  my  specs  with  me  at  the 
time  I  signed  it,  and  I  didn't  read  over  all  the 
fine  print,  Mr.  Ellison  just  told  me  the  sub- 
stance of  it  and  we  agreed.  He  didn't  read  it 
over  to  me.  He  did  not  tell  me  that  there  was 
anything  in  It  that  we  had  not  agreed  upon; 
we  talked  it  over  and  then  he  drew  the  contract. 
I  can't  read  fine  print  at  all  without  glasses.  I 
don't  claim  to  be  bright.  I  had  confidence  in 
him  [the  agent]  at  that  time.  I  fully  believed 
he  would  write  down  our  agreement  on  that  pa- 
per. He  just  told  me  what  it  amounted  to  and 
he  didn't  care  for  the  mortgage  on  the  machin- 
ery. My  son  and  I  were  plowing  in  the  field. 
We  both  stopped  and  sat  down  on  the  cultivator 
during  the  time  of  this  contract." 

Putman's  son  testified  to  the  same  effect. 
The  admission  of  this  testimony  was  assign- 
ed as  error,  on  the  ground  that  Putman 
thereby  undertook  by  a  prior  or  contem- 
poraneous agreement  to  "vary,  alter,  con- 
tradict, and  add  to  the  terms  'of  the  written 
contract  between  the  parties  sued  on."  In 
disposing  of  the  assignment  this  court  held 
that  the  effect  of  the  parol  testimony  was  to 
change,  alter,  and  contradict  the  written  or- 
der given  for  the  machinery,  and  after  ex- 
pressly recognizing  the  familiar  rule  that  a 
written  contract  may  be  avoided  by  allega- 
tions and  proof  that  fraud,  accident,  or  mis- 
take entered  into  the  making  of  the  contract, 
and  in  effect  admitting  that  the  allegations 
of  fraud,  accident,  or  mistake  made  by  the 
plaintiff,  Putman,  were  sufficient  to  admit 
proof  on  the  Issue  propounded  the  following 
question: 

"Does  the  evidence  show  such  fraud,  accident, 
or  mistake  in  the  making  of  the  contract  in 
question  that  authorizes  plaintiff  to  vary  or  al- 
ter its  terms  by  parol  evidence?' 

The  court  then,  after  reviewing  the  testi- 
mony, held  that  It  was  Insufficient  for  the 
purpose  offered  and  admitted.  This  decision 
of  the  court  serves  to  Illustrate,  and  is  re- 
ferred to  for  that  purpose  only,  that  the 
finding  of  the  Jury  bearing  upon  the  alleged 
statements  of  the  appellee's  agent  in  regard 
to  the  contents  of  the  written  orders  given 
by  the  appellant  for  the  machinery  involved 
in  the  present  case  and  the  finding  that  the 
oil  gas  tractor  engine,  a  part  of  that  ma- 
chinery, "failed  on  plowing,"  are  insufficient 
to  justify  the  conclusion  Insisted  upon  by 
appellant  that  there  was  such  fraud  practiced 
upon  him  in  securing  said  orders  as  requir- 
ed the  rendition  of  a  judgment  denying  ap- 
pellee a  recovery  upon  the  notes  and  mort- 
gage sued  on.  The  testimony  In  the  Murray 
Company  Case  tended  as  strongly  to  show 
fraud  in  that  case  as  the  mere  finding  of  the 
jury  that  the  engine  sold  appellant  "failed  on 
plowing"  tends  to  show  fraud  in  this  case. 
The  Jury  found  that  the  engine  sold  and 
delivered  to  appellant  was  such  an  engine 
as  the  one  described  in  the  written  con- 
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tract  or  order  signed  by  him,  and  that  ap- 
pellant wa»  not  denied  an  opportunity  to 
read  the  contract,  and  there  is  no  express 
finding  that  he  did  not  read  It  or  did  not 
understand  its  contents.  The  appellant 
charged  that  the  engine  was  worthless,  bat 
the  jury  found  that  he  was  not  only  able  to 
carry  out  his  threshing  contracts  with  It, 
but  did  carry  them  out  and  made  profits. 
They  did  not  find  to  what  extent  or  why  the 
engine  failed  "on  plowing,"  nor  did  they 
find  that  the  statement  of  appellee's  agent  1b 
reference  to  the  capacity  of  the  engine  in 
pulling  plows  was  made  with  the  fraudulent 
Intent  to  Induce  Its  sale  or  that  such  state- 
ment constituted  a  warranty  of  the  capacity 
of  the  engine  within  the  contemplation  and 
understanding  of  the  parties.  The  only  state- 
ment made  by  appellee's  agent  in  reference 
to  the  capacity  of  the  engine  to  do  plowing, 
shown  in  the  record  sent  to  this  court,  and 
found  by  the  Jury  to  have  been  made,  is  the 
one  appearing  in  the  very  lengthy  and  per- 
haps Involved  question  No.  1,  quoted  in  this 
opinion,  and  appears  to  have  been  made  in 
answer  to  the  question  of  the  appellant  "if 
the  engine  would  pull  10  plows  in  plowing 
ordinary  land."  The  finding  of  the  Jury  Is 
to  the  effect  that  appellee's  agent  in  reply 
to  said  question  of  appellant  stated  that  the 
engine  would  pull  12  plows.  It  is  upon  this 
answer  made  under  the  circumstances  stated 
that  appellant  bases  his  contention  that  ap- 
pellee's agent  warranted  that  the  engine 
sold  him  possessed  drawing  capacity  suffi- 
cient to  enable  it  to  carry  out  his  plowing 
contracts,  and  he  charges  that  said  answer 
was  a  false  statement  made  to  defraud  him 
and  required  the  rendition  by  the  district 
court  of  a  judgment  that  appellee  take  noth- 
ing by  Its  suit  Considering  the  several  find- 
ings of  the  jury,  and  in  the  absence  of  a 
statement  of  facts,  we  are  unable  to  agree 
with  appellant's  contention.  There  is  no 
finding  whatever  that  any  warranty  contain- 
ed in  the  written  order  or  orders  given  for 
the  machinery  was  breached,  and  it  is  not  at 
all  improbable  that  the  trial  judge  conclud- 
ed, and  was  authorized  to  conclude,  from  the 
evidence  adduced,  in  the  absence  of  a  finding 
of  the  jury  to  the  contrary,  that  the  verbal 
statement  of  the  appellee's  agent  that  the 
engine  would  pull  12  plows  was  a  mere  ex- 
pression of  his  opinion,  a  "trading  opinion" 
as  to  the  drawing  capacity  of  the  engine,  and 
not  a  warranty  of  its  capacity.  Further- 
more, the  findings  of  the  jury  make  it  clear 
that  the  engine  was  not  entirely  worthless, 
and  that  the  consideration  of  the  notes  sued 
on  had  not  entirely  failed,  if  there  had  been 
any  such  failure  at  all.  They  did  find  that 
appellant  would  have  made  a  profit  on  his 
plowing  contracts  with  an  engine  "such  as 
represented  In  question  1,  quoted  above,  and 
that  he  lost  money  on  said  contracts  in  his  ef- 
forts to  operate  the  engine,"  but  in  answer- 
ing questions  as  to  how  much  profit  he  would 
have  made,  with  such  an  engine,  and  how 


much  money  he  toBt  in  his  efforts  to  operate 
the  one  he  got,  the  jury  said,  "We  do  not 
know."  Now,  in  view  of  the  findings  that 
the  engine  was  not  worthless,  but  that  the 
appellant  had  been  able  to  successfully  carry- 
out  his  threshing  contracts  with  it,  the  ap- 
pellant was  only  entitled  to  have  the  amount 
of  the  damages  sustained  by  him  by  reason 
of  the  engine  falling  "on  plowing,"  which  he 
alleged  was  $700,  deducted  from  the  amount 
the  appellee  was  entitled  to  recover  on  the 
notes  sued  on,  and  as  the  amount  of  such, 
damages  was  not  ascertained  and  determined 
by  the  jury,  that  Issue  having  been  submit- 
ted to  them,  the  trial  court  could  in  no  event 
enter  any  judgment  other  than  the  one  it  did 
enter.  As  the  Jury  found  that  they  did  not 
know  what  profits  appellant  would  have 
made  with  an  engine  such  as  the  one  appel- 
lee contracted  to  deliver  him,  and  did  not 
know  the  amount  of  money  appellant  lost  in 
his  efforts  to  operate  the  engine  which  was 
delivered  to  him,  it  must  be  presumed  here 
that  the  evidence  offered  upon  those  issues 
was  too  indefinite,  uncertain,  and  lnsnfhclent 
to  justify  a  finding  upon  them,  and  that  the 
trial  judge  recognizing  such  condition  of  the 
evidence  rendered  judgment  in  favor  of  the 
appellee  for  the  full  amount  of  its  claim. 

The  views  expressed  render  it  unnecessary 
to  discuss  and  determine  whether  or  not  the 
appellant  failed  to  give  the  notice  provided 
for  in  the  contract  or  the  effect  of  the  fail- 
ure to  give  such  notice,  If  it  was  not  given. 
There  is  a  finding  of  the  jury  to  the  effect 
that  appellant  gave  notice  of  some  defective 
adjustments  and  that  appellee  remedied  such 
defect. 

[4]  The  contention  of  the  appellant  made 
in  the  sixth  assignment  of  error,  which  Is 
copied  above,  to  the  effect  that  the  findings 
of  the  Jury  upon  the  issues  submitted  in 
questions  1,  2,  4,  6,  and  12  are  so  inconsist- 
ent and  contradictory  that  no  judgment  could 
properly  be  rendered  in  favor  of  the  appel- 
lee, and  which,  as  we  have  said,  should  not 
be  sustained,  will  also  be  overruled.  In  an- 
swer to  the  long  general  question  No.  1, 
quoted  above,  the  jury  said,  In  effect,  that 
the  conversation  therein  referred  to  between 
the  appellant  and  appellee's  agent,  White, 
occurred,  and  that  in  that  conversation  the 
appellant  asked  appellee's  said  agent  if  the 
engine  he  proposed  to  sell  to  appellant  would 
pull  10  plows  in  plowing  ordinary  land,  and 
that  said  agent  replied  it  would  pull  12 
plows.  In  answer  to  question  No.  6,  above 
set  out,  the  jury  answered,  in  effect,  that 
the  engine  sold  and  delivered  to  appellant 
was  not  such  an  engine  as  appellee's  agent 
represented  it  to  be  in  question  No.  1,  in 
that  it  "failed  on  plowing."  It  is  upon  these 
apparent  inconsistent  answers  of  the  Jury 
that  appellant  seems  to  predicate  in  the  main 
his  contention,  and  asks  for  a  reversal  of  the 
case.  When  fairly  and  properly  considered, 
we  think  there  is  no  such  inconsistency  or 
contradiction  to-  the  answers  as  would  war- 
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rant  us  In  setting  aside  the  judgment  of  the 
district  court.  The  first  answer  of  the  Jury 
respecting  the  drawing  capacity  of  the  en- 
gine was  made  in  response  to  a  long  ques- 
tion calling  for  a  finding  touching  many  sep- 
arate and  distinct  matters,  and  it  seems 
manifest  to  us,  when  all  their  findings  are 
considered,  that  they  did  not  Intend  to  find, 
and  did  not  in  fact  find,  in  answer  to  any 
question  propounded  to  them,  that  the  en- 
gine delivered  to  appellant  would  pull  twelve 
plows  in  plowing  ordinary  land.  When  the 
specific  question  of  whether  the  engine  sold 
and  delivered  to  appellant  was  such  an  en- 
gine as  appellee's  agent  represented  it  to  be, 
was  put  to  them,  stripped  of  the  numerous 
questions  included  in  question  No.  1,  and 
the  confusion  incident  to  such  a  question, 
they  answered,  "No;  engine  failed  on  plow- 
ing." They  further  found  that  with  an  en- 
gine such  as  represented  in  question  No.  1 
appellant  would  have  been  able  to  carry  out 
his  plowing  contracts,  and  would  have  made 
a  profit  on  said  plowing  contracts. 

[(,  I]  At  the  request  of  the  appellee  the 
court  submitted  to  the  jury  the  following  is- 
sue: 

"Did  the  defendant,  Frank  Varley,  on  or  about 
the' 1st  of  October,  1913,  the  date  he  paid. to 
plaintiff  the  first  note  maturing  on  said  machin- 
ery, know  of  the  defects  alleged  concerning  said 
gas  tractor  engine?" 

It  Is  contended  that  the  submission  of  this 
issue  was  error,  because:  (1)  The  appellant 
"sued  herein  upon  a  verbal  contract  for  dam- 
ages by  way  of  cross-action,"  and  defend- 
ant's acceptance  of  the  defective  machinery 
and  the  payment  of  its  purchase  price  does 
not  in  any  manner  estop  him  from  asserting 
his  right  to  damages ;  (2)  because  the  "sub- 
mission of  said  issue  prejudiced  the  rights 
of  the  defendant  before  the  jury,  In  that 
it  indicated  to  the  jury  that  the  court  was 
of  the  opinion  that  the  defendant  would  not 
be  entitled  to  recover  herein  because  of  hav- 
ing made  the  said  payments."  The  appel- 
lant's brief  does  not  disclose  the  jury's  find- 
ing upon  the  issue,  but,  looking  to  the  tran- 
script, we  find  that  they  answered  the  ques- 
tion submitted  in  the  affirmative.  If  it  be 
conceded  that  in  a  proper  proceeding  and  un- 
der certain  circumstances  the  acceptance  of 
defective  machinery  and  payment  of  a  part 
of  the  purchase  price  would  not  estop  the 
purchaser  from  recovering  damages  sustain- 
ed by  reason  of  the  defects,  and  that  In  such 
case  the  acceptance  of  the  payment  of  a  part 
of  the  purchase  money  with  knowledge  of 
the  defects  would  be  an  immaterial  issue, 
still  the  submission  of  the  issue  here  com- 
plained of  in  the  state  of  the  record  before 
this  court  furnishes  no  reason  for  a  reversal 
of  the  judgment  of  the  trial  court.  Whether 
It  was  proper  to  submit  the  issue  depends  up- 
on the  particular  facts  of  the  case,  and  in 
the  absence  of  a  statement  of  facts,  it  will 
be  presumed  that  the  evidence  waranted  its 


submission.  Besides,  the  jury  having  failed 
to  find  and  assess  any  amount  as  damages 
sustained  by  appellant  as  a  result  of  the 
breach  of  the  warranty  contained  in  the  writ- 
ten contract  entered  into  for  the  sale  and 
purchase  of  the  machinery,  if  there  was  such 
a  breach,  and  having  failed  to  find  and  assess 
any  amount  as  damages  sustained  by  the 
appellant  as  a  result  of  such  breach  or  as 
a  resuH  of  the  alleged  fraud  on  the  part  of 
appellee  in  securing  appellant's  signature  to 
said  contract,  no  other  judgment  than  the 
one  rendered  could  have  been  rendered,  and 
the  submission  of  the  issue  was  harmless. 
In  reference  to  the  second  reason  urged  by 
appellant  why  said  issue  should  not  have 
been  submitted,  it  is  sufficient  to  say,  in 
addition  to  what  we  have  already  said  above, 
that  it  is  altogether  Improbable  that  the  jury 
were  influenced  in  the  determination  of  any 
other  question  propounded  to  them  by  said 
issue. 

[7, 1]  The  refusal  of  the  following  special 
charge  is  made  the  basis  of  appellant's 
eleventh  assignment  of  error: 

"The  burden  of  proof  is  upon  the  plaintiff  to 
show  that  the  terms  of  the  contract  pleaded  by 
it  were  in  all  respects  complied  with  by  it." 

This  charge,  we  believe,  was  properly  re- 
fused. The  plaintiff  sued  on  the  notes  and 
mortgage  given  by  the  defendant,  Varley, 
the  introduction  in  evidence  of  which  would 
entitle  it  to  recover  unless  defeated  by  the 
defenses  set  up  by  the  defendant  The  de- 
fenses pleaded  by  him  were  a  breach  of  the 
contract  entered  into  for  the  machinery  sold 
him,  in  consideration  of  which  said  notes  were 
executed  and  delivered,  and  fraud  practiced 
by  appellee  in  securing  the  execution  of  said 
contract.  The  burden  of  proof  was  upon 
appellant  to  show  the  breach  of  the  contract 
and  fraud  pleaded  by  him,  and  the  charge 
refused  would  have  relieved  the  appellant  of 
that  burden  and  cast  upon  appellee  the  bur- 
den of  disproving  the  breach  and  fraud  al- 
leged. It  would  have,  at  least,  been  so  con- 
fusing as  to  probably  mislead  the  jury. 

The  remaining  assignments  of  error  have 
been  disposed  of  against  appellee's  conten- 
tion by  what  we  have  already  said,  or  dis- 
close no  reversible  error.  They  relate  to  no 
new  question  and  need  not  be  discussed. 

The  record  disclosing  no  reversible  error, 
the  judgment  of  the  court  below  Is  affirmed. 


AMERICAN    SURETY   CO.   v.    HUEY  & 

PHILP  HARDWARE  CO.    (No.  7648.) 
(Court  of  Civil  Appeals  of  Texas.   Dallas.  Dec. 
23, 1916.  Rehearing  Denied.  Feb.  S,  1917.) 

1.  Counties  *=>123— Building  Contrac- 
tor's Bo»d— Pbkhatueb  Sutt — Completion 
or  Building. 
A  public  building  contractor's  bond  provid- 
ing for  bringing  suits  thereon  at  any  time  with- 
in six  months  from  the  time  of  the  completion 
of  the  contract,  for  a  county  building,  given  un- 
der a  foreign  statute,  providing  that  no  action 
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shall  be  brought  thereon  after  six  months  from 
the  completion  of  the  building,  merely  limits  the 
time  within  which  suits  may  be  brought,  but 
does  not  prevent  the  bringing  of  a  suit  before 
the  building  was  completed  for  materials  fur- 
nished and  already  used  therein. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  f$  101-190;  Dec.  Dig.  ®=»123.] 

2.  Evidence  <3=>571(4)— Foreign  Law— Ex- 
fxbts. 

Where  neither  the  bond  of  the  contractor 
for  a  county  building  nor  Acts  1911  Ark.  p. 
462,  under  which  it  was  given,  required  a  suit 
thereon  to  be  instituted  in  the  county  in  which 
the  building  was  constructed,  the  court  could 
find  that  there  was  no  such  requirement  in  the 
law  of  the  state  in  which  the  building  was  con- 
structed, notwithstanding  the  testimony  of  an 
attorney  from  that  state  that  the  law  contain- 
ed such  requirement 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  «=»571(4).] 

3.  Coubts  <$=7— Jurisdiction— Transitoby 
Action— Building  Contractor's  Bond. 

An  action  on  a  county  building  contractor's 
bond  is  transitory,  and  may  be  brought  in  the 
county  in  which  the  materialmen  and  the  prin- 
cipal resided  in  a  state  where  the  surety  was 
doing  business  under  a  permit  though  the 
building  was  constructed  in  another  state. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  14,  16,  22-31;  Dec.  Dig.  «=»7J 

4.  Counties  <S=»123— Contbaotok'b  Bond— 
Parties— County. 

In  an  action  by  a  materialman  against  a 
surety  on  the  bond  of  a  contractor  for  a  county 
building  which  was  made  payable  to  the  state 
and  given  to  secure  the  county  for  which  the 
building  was  to  be  built  and  all  laborers  and 
materialmen,  neither  the  county  nor  the  commis- 
sioners thereof  were  interested,  and  they  were 
not  necessary  parties  to  the  suit 

[Eid.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  §{  194-196;  Dec.  Dig.  «=>123.] 

5.  Counties  ej=»123— Contbactob's  Bond— 
Pasties— Pbincipal. 

Where  one  of  two  principals  on  a  county 
building  contractor's  bond  was  dead  and  the 
other  had  been  adjudged  a  bankrupt  they  are 
unnecessary  parties  to  an  action  by  material- 
men against  the  surety. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  §§  194-196 ;  Dec.  Dig.  «=»123J 

6.  Counties  <8=»123— Contra ctob's  Bond- 
Petition— Sufficienct. 

A  petition  against  a  surety  on  a  county 
building  contractor's  bond,  which  alleged  the 
making  of  the  contract,  the  purchase  of  mate- 
rials from  plaintiff  by  the  contractor  for  the 
building,  and  the  use  of  such  materials  in  the 
building,  stated  the  amount  due  which  the  con- 
tractor promised  to  pay,  but  refused  to  do,  and 
set  out  the  surety's  bond  with  appropriate  al- 
legations, is  not  subject  to.  general  demurrer  on 
the  ground  that  there  was  no  allegation  as  to 
where,  when,  or  under  what  conditions  pay- 
ments were  to  be  made,  and  no  allegation  that 
the  contract  for  the  building  required  the  con- 
tractor to  pay  for  the  material. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  if  194-196;  Dec.  Dig.  «=>123.] 

7.  Counties  <S=>123 — Contra  ctob's  Bond- 
Petition— Approval  bt  County. 

The  petition  of  a  materialman  against  a 
surety  on  a  county  building  contractor's  bond, 
which  alleged  that  the  materials  were  used  in 
the  building,  need  not  allege  that  they  were  ap- 
proved by  the  county,  the  failure  of  the  county 


to  approve  such  materials  being  a  matter  of  de- 
fense which  the  surety  must  plead  and  prove. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  {§  194-196;  Dec.  Dig.  «=»123J 

8.  Counties  «=>123— Contbactob's  Bond- 
Evidence. 

In  an  action  by  a  materialman  against  the 
surety  on  a  county  contractor's  bond,  which  was 
conditioned  on  the  principal  performing  all  the 
provisions  of  the  contract  a  copy  of  which  was 
annexed  thereto,  for  the  furnishing  of  material 
and  the  performance  of  work  and  labor  for  the 
construction  of  the  building,  the  bond  was  ad- 
missible in  evidence  without  the  contract  where 
there  was  no  allegation  that  there  was  anything 
in  the  contract  which  would  defeat  recovery. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  §§  194-196;  Dec.  Dig.  «=>123.] 

9.  Counties  «=>123— Contractor's  Bond- 
Evidence—  Sufficiency— Use  of  Building. 

In  an  action  by  a  materialman  against  the 
surety  on  a  county  contractor's  bond,  testimony 
by  the  principal's  supervisor  of  the  job  that  he 

Eurchased  the  material  from  plaintiff,  that  he 
ad  seen  a  large  part  of  it  placed  in  the  build- 
ing and  the  workmen  were  then  engaged  in  plac- 
ing the  rest  of  the  material  in  the  building,  and 
that  the  material  purchased  was  used  exclu- 
sively for  the  building,  was  sufficient  to  support 
a  judgment  finding  that  the  material  was  used. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  $S  194-196;  Dec.  Dig.  «=>123.] 

Appeal  from  District  Court,  Dallas  Coun- 
ty"; E.  B.  Muse,  Judge. 

Action  by  the  Huey  &  Philp  Hardware 
Company  against  the  American  Surety  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Adams  &  S tennis,  of  Dallas,  for  appellant 
Spence  &  Haven,  of  Dallas,  for  appellee. 

RAINEX,  C.  J.  Appellee  sued  appellant  to 
recover  on  a  bond  executed  by  appellant  as 
a  surety  for  L.  R.  Wright  &  Co.,  a  firm 
composed  of  L.  R.  Wright  and  O.  L.  Hitch- 
cock, to  Phillips  county,  Ark.,  said  bond 
being  for  the  faithful  performance  of  a 
contract  to  build  a  courthouse  and  jail,  en- 
tered into  with  Phillips  county  by  said 
Wright  &  Co.,  which  bond  bound  the  makers 
to  pay  off  and  discharge  all  indebtedness  con- 
tracted by  said  Wright  &  Co.  for  material, 
labor,  etc.,  in  constructing  said  buildings, 
and  giving  the  right  to  all  such  creditors 
to  sue  on  such  bond.  An  indebtedness  of 
(498  was  due  appellee  Huey  &  Philp  Hard- 
ware Company  for  materials  furnished  for 
said  buildings.  The  appellant  answered  by 
plea  in  abatement,  that  the  suit  was  pre- 
maturely brought  by  the  terms  of  the  con- 
tract the  nonjoinder  of  certain  parties,  gen- 
eral and  special  demurrer,  and  general  de- 
nial. The  plea  in  abatement  and  demurrers 
were  overruled.  A  trial  was  had  without 
a  jury,  and  judgment  rendered  in  favor  of 
appellee  for  the  $697,  claimed  amount  from 
which  this  appeal  is  prosecuted. 

The  facts  show  that  U  R.  Wright  &  Co,, 
a  firm  composed  of  L.  R  Wright  and  O.  I* 
Hitchcock,  residents  of  Dallas  county,  Tex., 
entered  into  a  contract  to  construct  a  court- 
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boose  and  Jail  building  for  Phillips  county, 
state  of  Arkansas,  to  be  located  in  the  city 
of  Helena.  In  accordance  with  the  laws  of 
Arkansas  said  Wright  &  Co.  executed  a  bond 
payable  to  the  state  of  Arkansas,  with  ap- 
pellant as  surety,  for  the  faithful  perform- 
ance of  said  contract  Said  bond  was  given 
for  the  benefit  of  any  person  or  persons  fur- 
nishing labor  or  material  in  the  construction 
of  said  buildings,  and  "shall  have  the  right 
to  bring  suits  on  this  obligation  for  any  and 
all  sums  that  may  be  due  them  for  work  or 
material  furnished  in  or  about  the  same,  at 
any  time  within  six  (6)  months  from  the  date 
of  the  completion  of  the  said  contract."  Ap- 
pellees furnished  to  Wright  ft  Co.  the  mate- 
rial sued  for,  and  same  was  used  in  the  con- 
struction of  said  building.  Before  the  said 
building  was  finally  completed  O.  L.  Hitch- 
cock died,  and  U  R.  Wright  was  adjudged  a 
bankrupt.  Appellant  is  incorporated  under 
the  laws  of  New  York,. but  Is  doing  business 
in  Texas  under  a  permit 

[1]  The  first  assignment  of  error  presented 
by  appellant  is: 

"The  court  erred  in  overruling  the  defendant's 
plea  in  abatement  as  set  out  in  tlje  first  para- 
graph of  its  first  amended  original  answer, 
to  the  effect  that  this  suit  was  instituted  before 
the  completion  of  a  contract  and  building  re- 
ferred to  in  plaintiff's  amended  petition,  and 
was  prematurely  instituted,  because  the  law  and 
bond  as  pleaded  by  plaintiff  do  not  authorize  the 
institution  of  such  a  suit  before  the  completion 
of  said  buildings  and  contract" 

The  proposition  submitted  is: 

"A  suit  instituted  before  the  completion  of  a 
contract  for  material  furnished  to  be  used  in 
the  contract  building  against  a  surety  whose  lia- 
bility depends  upon  the  use  of  the  material  in 
the  building  and  on  a  contract  which  expressly 
provides  that  such  materialman  shall  have  the 
right  to  bring  suit  on  said  contract  obligation 
for  the  sum  due  for  the  material  going  into  the 
building,  at  any  time  within  six  months  from 
the  date  of  the  completion  of  said  contract,  is 
prematurely  brought,  and  on  proper  plea  and 
proof  should  be  dismissed." 

While  the  evidence  shows  that  at  the  time 
suit  was  instituted  the  building  was  not 
completed,  we  are  of  the  opinion  that  the 
language  of  the  law  and  bond  does  not  re- 
quire the  completion  of  the  building  before 
suit  can  be  Instituted.  The  bond  was  evi- 
dently made  to  conform  to  the  law  of  Arkan- 
sas, which  reads: 

"That  no  action  shall  be  brought  on  said  bond 
after  six  months  from  the  completion  of  said 
public  improvement  or  building." 

The  bond  reads: 

"That  all  persons  and  corporations  having 
claims  against  the  said  contractor,  or  any  sub- 
contractors under  them,  shall  have  the  right  to 
bring  suits  on  this  obligation  for  any  and  all 
sums  that  may  be  due  them  for  work  or  mate- 
rial furnished  in  or  about  the  same,  at  any  time 
within  six  months  from  the  time  of  the  com- 
pletion of  said  contract" 

Both  the  law  and  bond  merely  fix  a  period 
of  limitation  In  which  suits  are  to  be  brought 
which  we  conclude  mean  that  no  suit  can  be 
brought  on  a  claim  "after  six  months  from 
the  completion  of  the  building."   The  law 


and  bond  are  further  silent  as  to  when  the 
right  to  sue  arises;  hence  we  overrule  this 
assignment  of  error. 

[2]  Appellant's  second  assignment  of  er- 
ror reads: 

"The  court  erred  in  overruling  the  defendant's 
plea  in  abatement  as  set  out  in  the  first  para- 
graph of  said  amended  answer,  to  the  effect 
that  the  law  and  bond  pleaded  by  the  plaintiff 
in  said  amended  petition  contemplate  and  re- 
quire that  the  suits  for  the  enforcement  of  lia- 
bility under  said  law  and  under  said  bond  shall 
be  brought  in  the  county  where  the  building  has 
been  constructed,  and  the  suit  should  have  been 
instituted,  if  at  all,  in  Phillips  county,  Ark., 
and  its  venue  in  this  court  is  improperly  laid." 

The  proposition  submitted  is : 

"Where  the  law  and  bond  on  which  suit  is 
based  requires  that  suits  for  enforcement  of  lia- 
bility thereunder  shall  be  brought  in  Phillips 
county,  Ark.,  and  the  defendant  pleads  and 
urges  the  right  to  be  sued  on  the  venue  required 
by  law.  it  is  error  to  overrule  such  plea  and  de- 
ny such  right  and  compel  the  defendant  to  try 
the  issues  in  another  county  and  state." 

The  bond  sued  on  and  executed  by  appel- 
lant to  secure  Phillips  county,  Ark.,  and  la- 
borers and  furnishers  of  material  for  the 
construction  of  the  courthouse  and  jail  by 
L.  R.  Wright  ft  Co.  recites: 

"This  bond  being  given  to  secure  the  county 
of  Phillips  and  the  commissioners  of  public 
building*  of  said  county,  and  also  all  persons  and 
corporations  furnishing  labor  or  material  going 
into  the  said  construction  of  said  work  against 
any  loss  whatsoever,  as  provided  by  Act  446  of 
the  General  Assembly  of  Arkansas,  approved 
June  2,  1911." 

The  statement  of  facts  shows  the  full  Act 
446,  and  nowhere  therein  does  it  provide  for 
the  venue  of  a  suit  by  laborers  or  material- 
men on  the  bond.  Nor  is  there  any  provision 
in  said  bond  in  reference  thereto. 

P.  O.  Thweatt  testified  by  deposition  that 
he  had  been  practicing  law  in  Arkansas  since 
1860 ;  that  the  laws  of  Arkansas  provide  that 
suit  shall  be  brought  In  the  county  in  which 
said  public  improvement  is  to  be  made,  or 
such  public  improvement  is  to  be  erected, 
when  action  Is  brought  on  the  bond  referred 
to  in  section  2  of  said  act  The  act  Itself  and 
the  testimony  of  said  Thweatt  are  all  that 
show  the  laws  of  Arkansas.  The  trial  court 
found,  In  effect,  contrary  to  Thweatt's  depo- 
sitions as  to  venue,  which  It  had  a  right  to 
do,  especially  if  Thweatt  was  construing  said 
Act  446,  as  we  think  the  act  is  not  subject 
to  such  construction.  Banco  Minero  v.  Ross, 
106  Tex.  522,  172  S.  W.  711. 

[3]  Another  reason  why  the  district  court 
of  Dallas  county,  Tex.,  has  jurisdiction  of  this 
cause  is  that  the  appellee,  plaintiff  below, 
and  L.  R.  Wright  ft  Co.,  had  their  residence 
in  Dallas  county;  that  appellant  is  a  corpora- 
tion chartered  by  the  state  of  New  York,  is 
doing  business  in  Texas  under  a  permit  and 
filed  an  answer  herein.  The  cause  of  action 
is  transitory,  which,  In  our  opinion,  gave  the 
trial  court  jurisdiction  to  adjudicate  the  case. 

[4]  The  third  assignment  of  error  com- 
plains of  the  action  of  the  court  In  overruling 
the  plea  lp.  abatement  for  nonjoinder  of  nec- 
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essary  parties  to  this  action,  and  submits  the 
following;  proposition: 

"In  a  suit  against  a  surety  on  Its  principal's 
bond  for  the  construction  of  a  public  building 
for  Phillips  county,  Ark.,  for  material  sold  by 
plaintiff  to  said  principal  for  use  in  said  build- 
ing, said  surety  being  liable  only  for  material 
used  in. the  construction  of  the  building,  said 
county,  its  building  commissioner  and  plaintiff, 
and  said  contractor  and  said  surety  were  all  in- 
terested in  the  subject-matter  of  the  suit,  and 
were  necessary  parties  to  said  suit,  and  it  was 
error  for  the  trial  court  to  overrule  appellant's 
plea  for  nonjoinder  of  necessary  parties." 

The  bond  sued  on  was  made  payable  to  the 
state  of  Arkansas,  and  was  given  to  secure 
the  county  of  Phillips  and  the  commissioners 
of  public  buildings,  of  said  county,  and  also 
all  persons  and  corporations  furnishing  la- 
bor  or  material  going  Into  the  construction 
of  said  work,  eta  The  law  of  Arkansas  said 
nothing  about  who  were  necessary  parties. 
Neither  the  commissioners  nor  Phillips  coun- 
ty were  Interested  in  the  result  of  this  liti- 
gation as  they  were  in  no  way  affected  there- 
by, and  therefore  not  necessary  parties.  The 
bond  authorized  laborers  and  materialmen  to 
sue  thereon,  and  does  not  require  that  any 
other  person,  or  persons,  become  parties  to 
the  litigation. 

[I]  It.  R.  Wright  was  alleged  and  shown 
to  be  insolvent,  adjudged  a  bankrupt,  and 
O.  It.  Hitchcock  was  dead,  which  rendered 
them  unnecessary  parties.  There  was  no  er- 
ror In  not  sustaining  the  plea  In  abatement. 

[I]  Appellant's  fourth  assignment  com- 
plains of  the  court's  action  In  overruling  its 
general  demurrer  to  plaintiff's  petition.  We 
are  of  the  opinion  that  the  form  and  sub- 
stance of  the  petition  sufficiently  stated  a 
cause  of  action  to  warrant  a  recovery  there- 
on.  It  Is  complained  that: 

"There  is  no  allegation  as  to  where,  when  or 
under  what  conditions  such  payments  were  to 
be  made  and  there  is  no  allegation  in  plaintiff's 
petition  that  the  contract  of  November  14,  1913, 
required  said  I*  R.  Wright  &  Co.  to  pay  for 
any  material." 

The  petition  alleged,  In  effect,  that  I*  R 
Wright  &  Co.  entered  Into  a  contract  with 
the  county  building  commissioners  for  Phil- 
lips county,  Ark.,  by  the  terms  of  which  they 
were  to  furnish  and  pay  for  the  performance 
of  all  work  and  labor  for  the  construction  of 
a  courthouse  and  jail,  eta;  that  Wright  & 
Co.  undertook  the  building  thereof,  and  pur- 
chased for  that  purpose  certain  building  ma- 
terial from  appellee  to  be  used  In  said  build- 
ing, and  was  used  therein,  and  states  the 
amount  due  $597,  with  Itemized  account  at- 
tached and  referred  to;  that  they  promised 
to  pay  therefor  when  furnished,  but  refused 
to  do  so;  also  set  out  surety's  bond  with  ap- 
propriate allegations,  etc.,  with  prayer  for 
general  and  special  relief. 

[71  By  appellant's  fifth  assignment  it  Is 
charged  that  the  court  erred  In  not  sustain- 
ing special  exception  to  paragraph  4  of  the 
plaintiff's  petition.   It  was  urged  that: 


"There  is  no  allegation  showing  that  the  ma- 
terial herein  sued  for  by  plaintiff  was  in  fact 
approved  and  received  by  Phillips  county." 

It  was  alleged  by  plaintiff  that  the  mate- 
rial was  sold  to  be  used  in  the  construction 
of  said  building,  and  that  same  was  so  used. 
The  allegations  were  sufficient  Neither  the 
contract  nor  the  law  required  the  plaintiff  to 
make  the  want  of  the  allegations  complained 
a  prerequisite  to  be  pleaded  for  a  recovery, 
and  If  it  was  necessary  as  a  defense,  It  was 
Incumbent  on  appellant  to  plead  and  prove  It. 

[I]  The  sixth  assignment  complains  of  the 
admission -in  evidence,  over  appellant's  ob- 
jection, of  the  bond  sued  on  because  it  shows 
on  Us  face  to  be  only  a  part  of  the  bond  and 
contract  executed  by  appellant  Appellant 
duly  excepted  to  this  action  of  the  court,  to 
which  the  court  appended  this  explanation: 

"(1)  This  case  was  set  down  for  trial  on  the 

  day  of  ,  1915,  and  the  same  was, 

upon  the  application  of  the  defendant  post- 
poned for  the  purpose  of  letting  the  defendant 
obtain  a  copy  of  the  contract  referred  to  in  the 
bond. 

"(2)  On  the  day  that  the  defendant's  applica- 
tion for  a  continuance  was  presented  to  the 
court  on  the  ground  above  referred  to,  it  was 
disclosed  that  the  contract,  which  was  in  pos- 
session of  L.  R.  Wright  &  Co.,  had  been  deliver- 
ed to  the  referee  in  bankruptcy  when  the  mem- 
bers of  that  firm  filed  a  petition  in  bankruptcy, 
and  that  the  same  was  in  the  possession  of  the 
referee  on  the  day  the  application  for  postpone- 
ment was  heard  and  on  the  day  the  case  was 
tried,  and  that  the  referee  resided  in  and  had 
his  office  in  the  city  and  county  of  Dallas. 

"(3)  The  court  is  of  the  opinion  that-  the  bond 
is  complete  in  itself,  though  reference  is  made  to 
a  copy  of  the  contract  attached  to  the  bond;  but 
if  the  bond  is  not  complete  in  itself,  then  the 
defendant  had  ample  time  from  the  date  its  ap- 
plication for  postponement  was  granted  until 
the  case  was  reset  and  tried  to  obtain  a  copy  of 
the  bond  and  take  advantage  of  any  provisions 
therein  if  it  saw  fit" 

The  surety  bond  sued  on  makes  this  reci- 
tation: 

"That  if  the  said  U  R.  Wright  &  Co.  shall 
faithfully  perform  and  truly  keep  all  the  condi- 
tions, covenants  and  agreements  contained  in 
the  contract  a  copy  of  which  is  hereto  annexed 
and  marked  'Exhibit  A'  and  made  a  part  here- 
of, said  contract  being  dated  November  14, 1913. 
which  said  contract  is  for  the  furnishing  of  all 
material,  and  the  performance  of  all  work  and 
for  labor  for  the  construction  of  a  new  court- 
house and  jail  for  Phillips  county,  Arkansas, 
*  *  *  all  as  shown  and  noted  in  plans  and 
specifications  made  by  F.  W.  Gibbs  &  Co.  with 
addenda  thereto,  according  to  the  terms  and 
conditions  of  said  contract"  eta 

The  petition  of  appellee  showed  a  cause  of 
action,  and  If  there  was  anything  in  the  an- 
nexed contract  referred  to  In  the  bond  that 
would  defeat  a  recovery,  It  was  incumbent  on 
the  appellant  to  allege  and  prove  It  and,  not 
having  done  so,  there  was  no  error  in  admit- 
ting the  bond  In  evidence. 

[I]  The  remaining  assignment  of  error  is 
the  seventh,  which,  in  effect  Is  that  the  evi- 
dence is  not  sufficient  to  support  the  judg- 
ment. The  proposition  under  this  assign- 
ment is : 

"The  liability  of  appellant  depending  upon 
the  use  in  the  public  building  of  the  material 
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for  which  appellee  sue*  and  upon  the  approval 
and  receiving  of  said  building  by  the  county, 
and  there  being  no  proof  tbat  either  the  mate- 
rial furnished  by  appellee  or  said  building  had 
been  received  or  approved  by  said  county,  it  waa 
error  to  render  judgment  against  appellant'' 

The  bond  protected — 
"all  persona  and  corporations  furnishing  labor 
or  material  going  into  the  construction  of  said 
work  against  any  loss  whatsoever,  as  provided 
by  Act  446  of  the  General  Assembly  of  Ar- 
kansas, approved  Jane  2,  1911." 

The  testimony  of  B.  W.  Smith  shows  that 
he,  supervisor  of  the  job  for  Wright  &  Co., 
purchased  the  bill  of  builder's  hardware  from 
the  appellant;  that  on  a  trip  to  Helena  he 
recognized  said  material;  that  a  large  por- 
tion thereof  had  been  placed  in  the  building, 
and  they  were  then  engaged  in  placing  the 
rest  of  said  material  in  said  building.  The, 
material  purchased  from  appellee  was  used 
exclusively  for  the  Phillips  county  jail  and 
courthouse.  This  was  the  substance  of  all 
the  testimony  on  this  point,  and  we  think  it 
was  sufficient  to  support  the  judgment 

The  judgment  is  affirmed. 


HILL     PATTERSON.   (No.  6684.) 

(Court  of  Civil  Appeals  of  Texas.  Austin.  Nov. 
8,  1916.   Rehearing  Denied  Jan.  24,  1917.) 

dismissal  and  nowsuix  «=>19(1)— dismissal 

in  Vacation. 
Rev.  St  art  1898,  provides  that  plaintiff 
may  dismiss  his  suit  in  vacation  upon  tie  pay- 
ment of  all  costs  if  defendant  has  not  answered. 
Article  1899  provides  that  plaintiff  may  be  al- 
lowed to  discontinue  his  suit  as  to  .one  or  more 
defendants  when  such  discontinuance  will  not 
work  to  the  injury  of  the  other  defendants. 
Article  1955  permits  taking  of  nonsuit  at  trial, 
bat  it  shall  not  prejudice  the  rights  of  the  ad- 
verse party.  Article  1900  provides  that  if  the 
defendant  has  filed  a  counterclaim,  before  dis- 
continuance by  plaintiff,  defendant  may  proceed 
to  trial  on  such  counterclaim.  Article  7111  pro- 
vides that  where  a  sequestration  case  is  decided 
against  plaintiff,  defendant  is  entitled  to  judg- 
ment on  the  replevy  bond,  no  answer  being  re- 
quired. Held,  that  though  plaintiff  in  sequestra- 
tion, after  obtaining  the  property,  dismissed  the 
suit  during  vacation,  defendant  was  entitled  to 
have  all  the  issues  settled  and  to  proceed  for  af- 
firmative relief  in  the  original  suit  though  he 
filed  no  answer. 

[ISd.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit  Cent.  Dig.  $  33;  Dec.  Dig.  $=>19(1).] 

Appeal  from  Coke  County  Court;  S.  B. 
Kemp,  Judge. 

Suit  by  T.  S.  Hill  against  M.  Patterson. 
Judgment  for  defendant  on  a  replevy  bond, 
after  dismissal  of  the  case  in  vacation,  plain- 
tiff's motion  for  new  trial  overruled,  and 
plaintiff  appeals.  Affirmed. 

Lee  Upton,  of  San  Angelo,  for  appellant 
Arnold  ft  Patterson,  of  Robert  Lee,  and 
Thomas  ft  McCarty,  of  San  Angelo,  for  ap- 
pellee. 

Findings  of  Fact 

JENKINS,  J.  On  June  23,  1915,  appellant 
brought  suit  in  the  county  court  of  Coke 


county  against  appellee  to  recover  certain 
horses  and  mules,  of  the  alleged  value  of 
$485,  and  sued  out  a  writ  of  sequestration, 
which  was  levied  upon  said  animals,  The 
appellee  having  failed  to  replevy  same  within 
the  time  required  by  law,  the  appellant  filed 
his  replevy  bond,  and  the  animals  were  de- 
livered to  him.  Afterwards,  in  vacation,  and 
before  appellee  had  filed  any  answer,  appel- 
lant paid  all  costs  In  the  suit  and  dismissed 
the  same.  Thereafter,  on  October  4,  1915, 
the  said  court  convened,  and  on  the  5th  day 
of  October,  1915,  appellee  filed  a  motion  to 
substitute  said  replevy  bond,  the  same  hav- 
ing been  lost  and  asked  for  Judgment  there- 
on. The  bondsmen  were  given  notice  of  this 
motion,  and  the  same  was  set  down  for  hear- 
ing on  October  31st,  on  which  day  said  mo- 
tion was  heard,  the  bond  was  substituted, 
and  appellee  was  given  judgment  thereon  for 
the  sum  of  $450.  Neither  the  appellant  nor 
the  bondsmen  appeared  In  said  cause  until 
two  days  after  said  judgment  was  entered, 
when  appellant  filed  a  motion  for  a  new  trial, 
which  was  overruled. 

Opinion. 

It  is  the  contention  of  the  appellant  that 
the  court  erred  in  rendering  judgment  on  the 
sequestration  bond,  for  the  reason  that,  ap- 
pellant having  dismissed  his  suit  in  vacation, 
there  was  no  suit  pending  in  which  the  court 
could  enter  judgment  There  can  be  no  doubt 
as  to  the  right  of  a  plaintiff  to  dismiss  his 
suit  in  vacation,  upon  the  payment  of  all 
costs,  if  the  defendant  has  not  answered,  as 
the  statute  so  provides.  R.  S.  art  1898.  It 
is  equally  as  clear  that  he  may  dismiss  his 
suit  when  court  is  in  session,  but  such  dis- 
continuance will  not  be  permitted  to  work  to 
the  Injury  of  the  defendant  R  S.  arts.  1899, 
1955.  If  the  defendant  had  filed  an  answer 
before  the  plaintiff  dismissed  his  suit,  and 
had  asked  affirmative  relief  against  plaintiff, 
the  case  would  have  proceeded  to  trial  on 
such  answer.  R.  S.  art  1900;  Smith  v.  Wil- 
son, 18  Tex.  Civ.  App.  24,  44  S.  W.  556; 
French  v.  Groesbeck,  8  Tex.  Civ.  App.  19,  27 
S.  W.  43;  Short  v.  Hepburn,  89  Tex.  622,  35 
S.  W.  1066. 

In  the  instant  case  the  defendant  had  filed 
no  answer.  But  It  was  not  necessary,  In  or- 
der to  obtain  affirmative  relief,  that  he  should 
at  any  time  have  filed  an  answer  asking  such 
relief.  If  the  case  had  been  tried  without 
being  dismissed  by  plaintiff,  and  had  been 
decided  against  him,  the  defendant  would 
have  been  entitled  to  judgment  on  the  re- 
plevy bond  without  filing  any  answer  asking 
therefor,  or  in  any  wise  referring  thereto. 
R  6.  .art  7111 ;  Wandelohr  v.  Bank,  106  S. 
W.  413;  Tyson  v.  Bank,  154  S.  W.  1055.  In 
other  words,  the  law  files  such  plea,  or  makes 
such  issue  in  the  defendant's  behalf,  and  en- 
ters an  appearance  for  the  bondsmen  thereto 
without  any  cross-bill  or  plea  In  reconven- 
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tlon  being  filed  by  the  defendant  or  citation 
being  issued  to  the  bondsmen. 

It  Is  true,  as  suggested  by  appellant,  that 
appellee  might  have  treated  the  suit  against 
him  as  abandoned,  and  have  brought  suit 
against  the  appellant  and  his  sureties  on  the 
sequestration  bond.  But  nothing  could  have 
been  accomplished  in  such  suit  that  could  not 
as  well  have  been  accomplished  in  the  suit 
already  brought.  It  would  at  least  have  in- 
volved delay  until  the  next  term  of  court; 
and,  In  the  meantime,  it  might  have  happen- 
ed in  this  case,  or  In  any  case,  that  the  plain- 
tiff had  moved  out  of  the  county,  and  that 
the  bondsmen  might  be  nonresidents,  In  which 
case  the  defendant  would  have  to  seek  relief 
In  some  county  other  than  that  of  his  resi- 
dence. It  Is  certainly  the  spirit  of  the  law 
that  all  of  the  Issues  In  a  sequestration  suit 
should  be  settled  in  the  original  suit  To 
permit  a  party  to  acquire  possession  of  prop- 
erty by  a  writ  of  sequestration,  and  then  to 
dismiss  his  suit,,  thereby  confessing  that  it 
should  not  have  been  brought,  and  to  retain 
the  property  and  not  permit  the  defendant  to 
recover  his  damages  in  such  suit,  would,  we 
think,  be  an  abuse  of  process. 

We  do  not  think  the  trial  court  erred  in 
rendering  Judgment  for  appellee  (Morris  v. 
Anderson,  102  S.  W.  677),  and  we,  therefore, 
affirm  said  judgment. 

Affirmed. 


STRICKLAND  v.  DUFFIE  et  al.   (No.  5770.) 

(Court  of  Civil  Appeals  of  Texas.  Ban  Antonio. 
Jan.  10,  1917.    Rehearing  Denied 
Feb.  7,  1917.) 

1.  Justices  of  the  Peace  <E=>44<8)— Juris- 
diction—Amount  in  Controversy. 

A  justice  of  the  peace  has  jurisdiction  of 
a  suit  to  recover  a  deposit  of  $200  made  to  se- 
cure performance  of  a  contract  to  exchange 
lands  wherein  no  interest  was  prayed  for,  and 
interest  allowed  dated  only  from  the  date  of 
judgment. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  |  166;  Dec.  Dig.  «J=s> 
44(8).] 

2.  Vendor  and  Purchaser  ®=»130(2)— Pre- 
sumption oe  Payment. 

Independent  of  the  statute  of  limitations, 
where  an  abstract  showed  a  judgment  for  a 
claimed  owner  of  land  decreeing  aim  title  on 
condition  that  he  pa;  another  claimant  a  cer- 
tain sum  which  was  entered  in  1881,  and  the  ab- 
stract further  showed  a  conveyance  by  such 
person  within  three  months  of  the  judgment, 
and  the  other  party  never  asserted  any  claim, 
it  will  be  conclusively  presumed  in  1912  that 
the  required  payment  was  made  and  the  title 
was  good  or  marketable. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  246;  Dec.  Dig.  <&=> 
130(2).] 

Error  from  Bexar  County  Court  for  Civil 
Cases;  John  H.  Clark,  Judge. 

Suit  by  James  T.  Duffle  and  others  against 
J.  H.  Strickland  and  the  Stewart  Title  Guar- 
anty Company.  Judgment  for  plaintiff  in  the 
county  court  modifying  a  judgment  of  the 


Justice  court  for  plaintiff,  and  J.  H.  Strick- 
land brings  error.  Affirmed. 

Templeton,  Brooks,  Napier  &  Ogden,  of 
San  Antonio,  for  plaintiff  In  error.  Leonard 
Brown,  of  San  Antonio,  for  defendants  In 
error.     .  . 

FLY,  C  J.  This  is  a  suit  by  James  T. 
Duffle  against  J.  H.  Strickland  and  the  Stew- 
art Title  Guaranty  Company  to  recover  $200. 
The  suit  was  begun  In  the  justice's  court  on 
an  open  account  for  $200.  The  Stewart  Title 
Guaranty  Company  disclaimed  any  interest' 
In  the  $200,  and  answered  that  it  was  hold- 
ing the  same  under  the  terms  of  a  contract 
between  Strickland  and  Duffle,  whereby  an 
exchange  of  property  was  made  by  them  and 
the  money  deposited  with  the  Title  Guaranty 
Company  by  Duffle  as  security  to  Strickland 
that  he  would  perform  the  conditions  of  the 
contract;  that  Strickland' claimed  that  Duf- 
fle had  failed  to  carry  out  his  contract  and 
demanded  the  money  of  the  Title  Guaranty 
Company,  and  said  company  was  ready  and 
willing  to  pay  the  money  to  the  party  to 
whom  it  was  adjudged  to  belong.  Judgment 
was  rendered  in  the  justice's. court. in  favor 
of  Duffle  for  $200,  with  interest  from  date  of 
judgment  An  appeal  was  perfected  to  the 
county  court,  where  judgment  was  rendered 
in  favor  of  Duffle  for  $176  and  in  favor  of 
the  Title  Guaranty  Company  for  $25,  attor- 
neys' fees  to  be  taken  out  of  the  $200  held 
by  It 

[1]  It  Is  claimed  by  plaintiff  In  error  that 
the  justice's  court  had  no  jurisdiction  over 
the  suit  because  the  amount  sued  for  was  in 
excess  of  $200.  That  conclusion  1b  reached 
by  the  assumption  that  the  sum  of  $200,  and 
Interest,  as  damages,  was  sued  for  In  the  jus- 
tice's court.  .  The  docket  of  the  justice's 
court  destroys  such  assumption ;  for  it  shows 
that  the  suit  was  for  the  money  deposited 
by  Duffle  and  did  not  Include  interest  The 
judgment  of  the  justice  of  the  peace  permit- 
ted a  recovery  of  Interest  only  from  the  date 
of  the  judgment  The  record  clearly  Indi- 
cates that  the  only  object  of  the  suit  was  to 
recover  money  deposited  as  security  to  cow 
er  the  breach  of  a  contract  which  the  stake- 
holder was  willing  and  ready  to  deliver  to 
the  person  to  whom  it  belonged.  In  the  case 
of  Railway  v.  Rayzor,  106  Tex.  544,  172  & 
W.  1103,  It  is  held,  under  a  prayer  to  the 
petition  similar  to  that  of  the  petition  filed  in 
this  case  In  the  county  court,  that  the  plain- 
tiff only  sought  Interest  on  the  judgment  and 
not  Interest  on  the  amount  as  part  of  the 
damages.  The  court  further  held: 

"Where  the  essential  jurisdictional  facts  are 
alleged,  before  a  litigant  is,  upon  this  ground, 
deprived  of  the  right  to  be  heard  in  the  court 
of  his  selection,  it  is  but  a  reasonable  reouire- 
ment  that  in  an  allegation  of  his  petition  relied 
upon  by  his  adversary  to  defeat  the  very  ju- 
risdiction he  is  invoking,  it  shall  appear,  not 
doubtfully,  but  plainly,  that  the  jurisdiction 
of  the  court  is  negatived.   In  any  doubtful  case 
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all  intendment*  of  the  plain  tifTa  pleading  Will 
b«  in  favor  of  the  jurisdiction." 

In  the  present  case  the  pleadings  clearly 
Indicate  that  a  recovery  of  the  $200  alone 
was  sought  Freeman  v.  Walker,  175  S.  W. 
1133. 

This  is  not  a  case  of  conversion  and  a  dis- 
cussion of  the  question  whether  Interest  was 
included  In  the  suit  of  Duffle  might  have 
been  pretermitted.  No  acts  of  conversion 
could  be  charged  against  the  stakeholder  be- 
cause the  money  had  been  placed  in  Its 
hands ;  It  asserted  no  ownership  in  the  mon- 
ey and  was  ready  and  willing  to  deliver  it 
to  the  proper  party.  Nothing  inconsistent 
with  the  position  occupied  by  the  company 
as  stakeholder  or  bailee  was  done  by  it  If 
the  money  had  been  delivered  to  the  wrong 
party,  it  would  have  been  a  conversion,  bat 
the  bailee  had  done  nothing  inconsistent  with 
the  purposes  of  the  bailment  The  justice's 
court  had  jurisdiction  of  the  cause. 

[11  The  statement  under  the  first  and  sec- 
ond assignments  of  error  falls  to  show  that 
a  complete  abstract  showing  a  good  title  was 
not  presented  to  Strickland  by  Duffle  within 
the  time  limit  but  the  facts  are  fully  stated 
under  the  third  and  fourth  assignments  of 
error.  Duffle  presented  a  complete  abstract 
of  the  title  to  the  property  to  Strickland,  In 
which  as  a  link  in  the  title  was'  a  Judgment 
in  the  case  of  H.  B.  Adams  et  al.  v.  Michael 
Ryan,  obtained  and  entered  on  June  24,.  1881. 
In  that  judgment  plaintiffs  recovered  the 
land  in  question  from  the  defendant  and  de- 
fendant recovered  of  plaintiffs  $118.70,  the 
amount  of  unpaid  purchase  money  and  $38.- 
03  taxes.  It  is  provided  In  the  judgment 
that  no  writ  of  possession  should  issue  until 
the  plaintiffs  paid  the  $151.73  into  court  for 
the  benefit  of  Ryan,  and  if  the  amount  was 
not  so  paid  within  12  months  from  the  date 
of  the  judgment  the  title  to  the  property 
should  be  vested  in  Ryan.  The  objection  to 
the  title  was  that  payment  of  the  money  was 
not  in  any  manner  shown  by  the  abstract 
The  abstract,  however,  showed  that  on  Oc- 
tober 4,  1881,  about  3  months  after  the  judg- 
ment was  rendered,  the  plaintiffs  in  the 
judgment  sold  an  undivided  interest  in  the 
land.  There  were  conveyances  of  the  land 
by  plaintiffs  and  those  claiming  through 
them  in  which  the  land  is  described  as  that 
recovered  in  the  judgment  No  conveyance 
was  ever  made  by  Ryan,  and  no  taxes  were 
paid  by  him.  The  contract  in  this  case  was 
made  on  May  24,  1912,  over  SO  years  after 
the  judgment  was  rendered  in  the  case  of 
Adams  v.  Ryan.  ' 

Under  the  facts  and  circumstances  sur- 
rounding the  judgment  in  Adams  v.  Ryan, 
which  are  disclosed  by  the  abstract  of  title 
furnished  by  Duffle  to  Strickland,  the  legal 
presumption  would  arise  that  the  purchase 
money  and  taxes  were  paid  in  Ryan.  It  has 
been  held  in  cases  of  liens  that  although  the 


record  did  not  show  satisfaction,  after  a  pe- 
riod of  30  years  or  more  the  title  would  be 
a  good  or  marketable  title.  Maupin,  Market- 
able Titles,  i  307;  Baldwin  v.  Trimble,  85 
Md.  896,  37  Atl.  176,  36  L.  EL  A.  489;  Kata 
V.  Kaiser,  154  N.  Y.  296,  48  N.  E.  532 ;  Bar- 
ger  v.  Gery,  64  N.  J.  Eq.  263,  53  Atl.  488; 
Justice  v>  Button,  89  Neb.  367,  131  N.  W. 
736,  38  L.  R.  A.  (N.  S.)  1,  and  notes.  From 
the  day  of  the  judgment  in  1881  Michael 
Ryan  has  set  up.no  claim  to  the  property  in 
question,  while  the  plaintiffs  in  a  short  while 
after  the  judgment  was  rendered  exercised 
rights  of  ownership  to  the  land.  The  pre- 
sumption that  the  purchase  money  was  paid 
would  be  conclusive.  This  presumption  of 
payment  of  the  money  would  arise  Independ- 
ently of  any  statute  of  limitations.  Lawson 
on  Presumptive  Evidence,  p.  308  et  seq.; 
Gaines  v.  Miller,  111  D.  S.  395,  4  Sup.  Ct. 
426,  28  L.  Ed.  466;  Weems  v.  Masterson, 
80  Tex.  45,  15  S.  W.  590.  The  rule  laid 
down  by  Lawson  is: 

"Independently  of  a  statute  of  limitations  or 
in  the  absence  of  one,  after  a  lapse  of  20  years 
the  law  raises  a  presumption  of  the  payment 
of  bonds,  mortgages,  legacies,  taxes,  judgments, 
the  due  execution  of  a  trust  and  the  perform- 
ance of  'a  covenant" 

The  abstract  of  title  accompanying  the  rec- 
ord shows  that  the  action  of  Adams  v.  Ryan 
was  one  of  trespass  to  try  title,  that  the  lat- 
ter was  in  possession  of  the  land,  and  it 
cannot  be  presumed  that  he  relinquished  pos- 
session until  he  was  paid,  and  yet  in  three 
months  after  the  judgment  was  rendered  the 
plaintiffs  therein  exercised  rights  of  owner- 
ship over  the  land,  and  M.  Ryan  never  after- 
wards set  up  any  claim  in  or  against  the 
land.  The  presumption  is  conclusive  that  the 
debt  was  paid  and  the  abstract  showed  a 
good  title.  The  presumption  of  payment 
arises  from  the  abstract  itself. 

The  judgment  is  affirmed. 


CARR  et  al.  v.  McDUFFIB.    (No.  7653.) 

(Court  of  Civil  Appeals  of  Texas.  Dallas.  Dec. 
23,  1916.  Rehearing  Denied  Jan.  13, 1917.) 

Appeal  and  Ekbob  <&=>  150(6)  —  Stjbktt  — 

Right  or  Review. 
Sureties  on  a  replevy  bond  cannot  maintain 
an.  appeal  from  a  judgment  against  their  prin- 
cipal without  joining  him  where  the  judgment  is 
not  against  them. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ft  944,  945;  Dee.  Dig.  «=» 
150(6)  J 

Appeal  from  Dallas  County  Court;  T.  A. 
Work, -Judge.  '■ 

Action  by  R.  H.  McDuffle  against  G.  W. 
Carr,  in  which  attachment  was  levied  on 
property  of  the  Blaekfoot  Fruit  Growers'  As- 
sociation. Judgment  against  the  Association, 
and  L.  C.  McBrlde  and  H.  F.  Archinard, 
sureties  on  its  replevy  bond,  appeal  Appeal 
dismissed. 


'or  other  cues  see  i 
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CockrelV  Gray  ft  McBrMe,  of  Dallas,  tat 
appellants.  • 

TALBOT,  X  Toe  appellee  has  filed  no 
brief  In  thla  court,  and  we  take  from  the 
brief  of  appellants  the  following  statement 
of  the  case: 

This  action  was  brought  January  21,  1813,  is 
justice  court,  precinct  No.  1,  Dallas  county, 
Tex.,  by  R.  H.  McDuffie  as  plaintiff  against  the 
defendant  O.  W.  Oarr  to  recover  $120.  Carr 
was  the  sole  defendant  as  named  in  citation. 
Contemporaneously  with  filing  the  suit,  plain* 
tiff  made  affidavit  for  attachment,  stating  there- 
in that  G.  W.  Carr  and  "Blackfoot  Fruit  Grow- 
ers' Association"  were  indebted  to  him  in  the 
sum  of  1120,  'for  brokerage,  loss,  damage,  and 
profit  on  three  cars  of  potatoes.  The  attach- 
ment was  served  January  21,  1913,  by  levy  up- 
on the  three  cars  of  potatoes.  The  attachment 
"was  issued  against  the  property  of  G.  W. 
Carr  only,  and  was  so  served."  January  22, 
1013,  Blackfoot  Fruit  Growers'  Association  re- 
plevied the  three  cars  of  potatoes  by  executing 
the  usual  replevy  bond  in  attachment  with  ap- 
pellants, L.  C.  McBride  and  H.  F.  Archinard, 
as  sureties  thereon.  As  stated  the  citation  of 
January  21,  1913,  which  was  issued  by  the  jus- 
tice of  peace,  was  to  the  defendant  G.  W.  Carr 
only.  No  other  citation  at  any  time  issued  in 
said  cause,  except  that  thereafter  on  June  2, 
1018,  a  foreign  notice  was  issued  by  said  jus- 
tice of  peace,  which  was  addressed 1  to  -  and 
served  upon  the  Blackfoot  Fruit  Growers'  & 
Farmers'  Association,  at  Blackfoot,  Idaho; 
such  service  being  made  in  the  state  of  Idaho. 
Said  foreign  notice  made  no  mention  of  the  writ 
iOf  attachment  or  tbe  seizure  of  the  property, 
but  simply  commanded  the  Blackfoot  Fruit 
Growers  &  Fanners'  Association  to  appear  and 
answer  plaintiff's  petition,  tbe  notice  giving 
the  nature  of  the  demand  in  the  following  lan- 
guage; "And  the  nature  of  the  plaintiffs  de- 
mand, as  stated  in  said  petition  being  substan- 
tially, to  Wit:  Suit  Of  petitioner  for  the  sum  of 
one  hundred  twenty  $120.00)  dollars."  Tbe 
case  resulted  in  a  judgment  in  the  justice  court 
entirely  against  the  plaintiff.  Appeal  was  taken 
to  tbe  county  court.  There  the  defendant  G.  W. 
Carr  and  L.  C.  McBride  and  H.  F.  Archinard 
as  such  sureties  on  said  replevly  bond  in  at- 
tachment of  Blackfoot  Fruit  Growers'  Associa- 
tion appeared,  but  neither  Blackfoot  Fruit 
Growers  Association  nor  Blackfoot  Fruit  Grow- 
ers' ft  Farmers'  Association  ever  made  any  ap- 
pearance at. all  in  the  case.  In  the  county  court, 
after  the  evidence  was  heard,  the  court  peremp- 
torily instructed  a  verdict,  and  same  was  ren- 
dered in  favor  Of  the  plaintiff,  McDuffie,  against 
defendant  Blackfoot  Fruit  Growers'  Association 
for  the  entire  $120  sued  for,  and  interest,  and  in 
favor  of  "the  defendant  G.  W.  Carr,  and  judg- 
ment being  rendered  accordingly,  this  appeal  is 
taken  therefrom  by  L.  C.  McBride  and  H.  F. 
Archinard,  as  sureties  on  said  replevy  bond  in 
attachment 

There  Was  no  judgment  whatever  rendered 
against  the  appellants,1  McBride  and  Archin- 
ard, sureties  on  the  replevy  bond  executed  by 
Blackfoot  Fruit  Growers'  Association.  But 
appellants,  as  such  sureties,  insist  that  they 


(Tex, 

bad  a  right  to  resist  Judgment  against  their 
principal,  and  for  that  reason  we  presume 
they  dalm  tbe  right  to  appeal  from  the  Judg- 
ment rendered  against  said  principal,  al- 
though no  Judgment  was  rendered  against 
them.  At  any  rate  they  gave  notice  of  ap- 
peal, filed  an  appeal  bond  in  their  own  names 
as  principals  without  their  principal,  the 
Blackfoot  Fruit  Growers'  Association,  Join- 
ing In  said  appeal  bond  or  tbe  appeal,  have 
filed  a  transcript  of  the  record  in  this  court, 
and  upon  assignments  of  error  presented  in 
their  brief  contend  the  Judgment  against  the 
Blackfoot  Fruit  Growers'  Association  should 
be  reversed. 

In  the  view  we  take  of  the  case  the  right 
of  the  Blackfoot  Fruit  Growers'  Association 
to  have  the  Judgment  against  it  reversed  for 
the  reasons  urged  by  the  appellants,  had  it 
seen  fit  to  appeal  from  said  judgment,  will 
not  be  considered.  We  are  of  the  opinion 
that  since  no  judgment  was  rendered  against 
the  appellants,  sureties  on  the  replevy  bond 
in  attachment,  and  since  the  Blackfoot  Fruit 
Growers'  Association  is  not  a  party  to  this 
appeal,,  the  appeal  must  be  dismissed.  We 
do  not  concur  -In  the  proposition  of  the  ap- 
pellants to  the  effect  that  it  Is  settled  law 
that  they  as  sureties  on  the  replevy  bond  had 
the  right  to  resist  the  judgment  against 
their  principal  in  Bald  bond,  and  to  effect  this 
appeal.  The  cases  of  Wood  Grocery  Co.  et 
aL  v.  S.  A.  Face  Grocery  Co.,  99  S.  W.  180, 
and  Wandelobr  v.  Kalaey,  100  Tex.  471,  100 
8.  W.  1155,  cited  by  appellants  in  support 
of  their  proposition,  are  not  in  point,  and  we 
know  of  no  authority  that  does  support  the 
proposition.  In  both  of  the  cases  cited  by 
appellants  judgment  had  not  only  been  ren- 
dered against  the  principals  in  the  bonds,  but 
against  the  sureties,  and  to  relieve  them- 
selves from  the  judgment  against  them,  the 
right  of  the  sureties  to  prosecute  an  appeal 
was  recognized  and  allowed.  Here  no  judg- 
ment has  been  rendered  against  the  appel- 
lants from  the  consequences  of  which  they 
seek  to  escape  by  a  reversal  of  it  Their  ap- 
parent purpose  in  the  prosecution  of  this  ap- 
peal Is  simply  to  have  the  Judgment  render- 
ed against  the  Blackfoot  Fruit  Growers'  As- 
sociation, their  principal  In  the  replevy  bond, 
set  aside  without  subjecting  it  to  an  appear- 
ance in  the  case  by  Joining  in  the  appeal. 
They  have  not  been  aggrieved  by  the  rendi- 
tion of  a  Judgment  against  themselves,  and 
we  do  not  think  they  can  maintain  this  ap- 
peal for  the  benefit  of  their  principal  on  the 
replevy  bond. 

The  appeal  la  therefore  dismissed. 
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SkirEH  et  «*.  t.  OAUDIlXi. 

(Orart  of  Appeals  of  Kentucky.  Feb.  18, 1917.) 

1-  Bills  jito  Notes  «=»516— Evidence— Sur- 
fichnct. 

Evidence  held  to  sustain  Judgment  fa*  payee 
of  demand  aste  for  tfaa  amount  of  the  note. 

[Ed.  Note.— For  other  cases,  -see  Bills  and 
Notes,  Gent.  Dig.  H  1800-1806;  Dec  Dig.  «=» 

2.  Bills  and  Notes  «=>527(1>— Evidence— 

Sufficiency. 
Evidence  Mi  inmffldent  to  show  that  the 
maker  of  a  note  had  ever  paid  any  sum  thereon. 

[Ed.  Note.— For  ether  cams,  see  Bills  and 
Notes,  Cent  Dig.  ff  1847,  1850-1855;  Dec. 
Dig.  «=»527(1).] 

8.  Partnership  <8=>315— Accounting— Evi- 
dence— Sufficiency. 
Where  one  partner  who  kept  the  books  and 
had  the  custody  and  management  of  the  busi- 
ness and  of  the  funds  of  the  partnership  and  the 

Eower  to  dispose  of  them  in  his  own  name  failed 
i  his  cross-action  against  the  other  plaintiff  to 
establish  a  reasonable  basis  for  an .  accounting, 
it  was  properly  denied. 

[■Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  f  731;  Dec.  Dig.  <8=»315.] 

Appeal  from  Circuit  Court,  Simpson 
County, 

Action  by  a  H.  CaudiU  against  A.  L. 
Smith  and  wife.  Judgment  for  plaintiff,  and 
defendants'  appeal  Affirmed. 

John  J.  MilMken,  of  Franklin,  for  appel- 
lants. O.  B.  Moore  and  O.  W.  Whlteaides, 
both  of  Franklin,  for  appellee. 

HURT,  J.  On  March  27,  1900,  the  appel- 
lants, A.  L.  Smith  and  Lula  M.  Smith,  ex- 
ecuted and  delivered  a  promissory  note  for 
the  stun  of  |500,  due  one  day  after  date,  to 
the  appellee,  O.  H.  Oaudttl,  and  to  secure  its 
payment,  at  the  same  time  executed  and  de- 
livered to  appellee  a  mortgage  upon  a  tract 
of  land.  On  the  12th  day  of  October,  1914, 
the  appellee  Instituted  this  action,  wherein 
he  sought  a  judgment  upon  the  note  and  an 
enforcement  of  his  mortgage  lien  and  a  sale 
of  the  land  to  satisfy  the  judgment 

Lula  M.  Smith  did  not  answer,  but  her  co- 
appellant,  A.  L.  Smith,  filed  an  answer,  by 
which  he  admitted  the  execution  of  the  note 
and  mortgage,  bat,  in  avoidance,  alleged  that 
he  and  appellee  bad  entered  into  a  partner- 
ship to  sell  groceries  and  whisky,  upon  the 
following  terms:  Be  was  to  furnish  the 
house  in  which  to  do  business,  and  the  firm 
was  to  pay  him  rent  for  the  house  in  the 
sum  of  $5  per  month;  that  they  were  to 
share  equally  in  the  profits  and  losses,  and 
pay  any  fines  assessed  against  the  partner- 
ship in  equal  amounts;  that  the  business 
should  be  conducted  in  his  name,  with  ap- 
pellee as  a  silent  partner;  that  appellee  was 
to  furnish  $500  to  start  the  business,  and 
that  was  the  $500  for  which  the  note  and 
mortgage  were  executed;  that  the  $500  was 
Invested  in  the  business,  and  he  was  to  pay 
to  appellee  $250,  when  the  note  was  to  be 


satisfied  and  delivered  to  him;  that  he  had 
long  since  paid  the  $250,  and  that  in  the  con- 
duct of  the  bastoess  he  was  Indicted  in  the 
courts  for  violations  of  the  laws  against  the 
sale  of  whisky,  and  was  obliged  to  pay  oat 
id  the  settlement  of  the  fines  and  costs  and 
attorney's  fees  the  sum  of  $641.65,  of  which 
amount  the  appellee  had  paid  $218,  and  that 
he  had  paid  the  balance,  and  for  same  ap- 
pellee was  Indebted  to  him  in  the  sum  of 
$107.82 ;  that  he  had  insured  the  partner- 
ship goods  at  a  cost  of  $50  and  paid  same, 
and  that  appellee  owed  to  him  one-half  of 
that  amount;  that  the  partnership  owed  him 
for  16  months'  work,  at  $40  per  month, 
amounting  to  $640;  that  appellee  owed  the 
partnership  for  goods  and  money  received 
the  sum  of  $007.32 ; '  that  he  was  Indebted  to 
the  partnership  in  the  sum  of  $518.29  for 
money  and  goods  received,  and  that  the  ap- 
pellee owed  to  him,  upon  a  settlement  of  the 
partnership  accounts,  the  sum  of  $430.95, 
which  he  pleaded  as  a  counterclaim,  and  asked 
a  dismissal  of  the  petition  and  a  judgment 
over  against  appellee  for  the  sum  of  $430.95. 

The  appellee,  by  reply,  while  admitting 
that  he  and  appellant  had  engaged  in  a  part- 
nership with  each  other,  denied  that  it  had 
any  connection  with  the  note  sued  on,  or  that 
the  money  was  loaned  to  be  Invested  in  the 
partnership  business,  or  that  it  or  any  part 
of  it  had  ever  been  paid,  or  that  be  was  to 
receive  $250  in  full  payment  of  the  note,  or 
that  the  partnership  contract  was  to  the  ef- 
fect that  appellant  was  to  be  payed  for  his 
services  for  the  partnership,  or  that  the  part- 
nership was  to  pay  any  fines  assessed 
against  him  for  violations  of  the  liquor  laws, 
or  that  he  had  received  in  money  or  goods 
from  the  partnership  $997.32  or  any  sum,  or 
that  he  now  owed  it  that  sum  or  any  sum, 
or  had  paid  the  $213  upon  the  fines  assessed 
against  appellant,  but  the  $213  was  a  loan  to 
appellant,  for  which  he  had  never  paid  him 
anything;  and  that  he  was  without  informa- 
tion as  to  what  amount  of  money  or  goods 
the  appellant  had  received  from  the  partner- 
ship and  now  owed  it,  or  that  upon  a  settle- 
ment he  was  Indebted  to  appellant  In  the 
sum  of  $430.95  or  any  sum. 

After  the  taking  of  considerable  proof,  the 
action  was  submitted  for  trial  and  judgment, 
when  the  chancellor  rendered  a  judgment  in 
favor  of  appellee  for  the  amount  of  the  note 
sued  on,  and  adjudged  a  foreclosure  of  the 
mortgage  and  a  sale  of  the  mortgaged  prop- 
erty to  satisfy  the  judgment,  and  refused  ap- 
pellant any  judgment  against  appellee  upon 
the  counterclaim.  The  defendants  below,  not 
satisfied  with  this  judgment,  have  appealed. 

[1]  There  does  not  seem  to  be  any  good 
reason  for  disturbing  the  Judgment  for  the 
amount  of  the  note  sued  on.  The  proof 
shows,  without  contradiction,  that  appellee 
loaned  the  appellants,  at  the  time  of  the 
execution  of  the  note  and  mortgage,  Che  ram 
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for  which  the  note  was  executed.  The  ap- 
pellants' claim,  that  it  was  to  be  satisfied  by 
the  payment  of  one-half  of  it,  is  not  sup- 
ported by  the  proof.  The  appellant  gives 
the  only  evidence  in  support  of  such  an 
agreement,  and  that  is  denied  by  the  appel- 
lee, and  the  circumstance  that  appellant 
obtained  and  executed  a  note  for  $500,  and 
could  satisfy  it  by  the  payment  of  one-half 
of  that  sum  is  not  a  very  reasonable  con- 
tention. The  appellee  testifies  that  about 
$225  of  it  was  used  by  appellant  to  satisfy 
a  mortgage  to  another,  which  was  then  upon 
appellants'  land,  and  that  the  balance  of  the 
$500  the  appellant  did  not  disclose  to  him 
what  he  intended  doing  with  it,  and  he  does 
not  know  in  what  way  he  expended  it  Ap- 
pellant, testifying,  says  that  $225  of  the  mon- 
ey borrowed  was  used  to  pay  off  a  prior  debt 
which  he  owed,  and  that  $42.25  of  it  was 
used  in  building  a  storehouse  upon  his  lands, 
and  that  the  remaining  one-half  of  the  $500 
was  Invested  by  him  in  purchasing  goods, 
which  went  into  the  partnership,  and  which 
represented  the  amount,  which,  under  the 
agreement,  he  was  to  invest  in  the  partner- 
ship as  against  an  equal  sum,  which  the  ap- 
pellee was  to  furnish.  It  thus  appears  from 
his  own  statement  that  be  received  and  got 
the  benefit  of  the  entire  $500.  The  appellee, 
however,  testifies  that  the  loan  was  made  and 
the  note  and  mortgage  executed  prior  to  the 
time  of  the  making  of  the  partnership  con- 
tract. There  does  not  seem  to  be  a  connec- 
tion between  the  appellants'  indebtedness 
upon  the  note  and  the  partnership  contract 
[2]  2.  The  question  remains,  however,  as 
to  whether  or  not  appellant  ever  paid  any 
sum  upon  the  note,  or  whether  or  not  up- 
on a  settlement  of  the  partnership  accounts 
there  is  any  balance  in  his  favor  which  he 
would  be  entitled  to  have  credited  upon  the 
judgment  upon  the  note,  as  a  debt  by  con- 
tract which  appellee  is  owing  to  him.  While 
the  proof  shows  that  appellant  gave  three 
checks  to  appellee  during  the  existence  of 
their  partnership  for  the  sums  of  $30,  $300, 
and  $250,  respectively,  it  does  not  appear 
that  appellant  ever  notified  the  appellee  that 
either  of  the  checks  was  Intended  as  a  pay- 
ment upon  the  note,  or  that  he  ever  request- 
ed a  credit  upon  the  note  for  any  sum,  al- 
though he  now  claims  that  the  note  was  sat- 
isfied during  the  year  1910;  he  permitted 
appellee  to  retain  the  note  without  question 
for  four  years  thereafter,  without  ever  de- 
manding the  cancellation  of  It  or  the  deliv- 
ery of  it  to  him  as  having  been  paid.  The 
appellee  denies  that  appellant  ever,  at  any 
time,  paid  him  anything  upon  the  note,  and 
claims  that  he  is  indebted  to  him  a  consider- 
able sum  in  addition  to  the  note.  The  ap- 
pellee claims  that  the  $30  check  was  given 
to  him  in  payment  of  a  like  amount,  which 
appellant  borrowed  from  him  at  Nashville, 
and. appellant's  reason  for  giving  the  check 
Is  that  he  had  the  money  on  band*-  and  just 


thought  that  he  would  send  it  to  appellee. 
The  appellee  states  that  tb»  partnership 
agreement  was  that  he  was  to  furnish  mon- 
ey to  start  the  business  to  going,  and  that 
it  was  to  be  paid  back  to  him,  and  then  he 
was  to  receive  one-half  of  the  profits,  if  any, 
and  that  the  $225  check  was  given  to  him  in 
payment  of  a  like  sum,  which  he  had  fur- 
nished to  pay  for  licenses  to  -  sell  liquors, 
and  appellant  does  not  dispute  that  as  being 
the  reason  for  the  giving  of  the  check.  The 
appellee  claims  that  he  furnished  between 
$500  and  $600,  which  was  Invested  in  the 
partnership  business,  and  that  after  the 
partnership  ceased,  that  he  requested  appel- 
lant for  a  settlement  of  their  accounts,  when 
appellant  gave  him  the  check  for  $300,  as  , 
a  part  of  the  profits  to  which  he  was  enti- 
tled, and  said  that  they  had  a  pair  of  mules 
and  a  lot  of  stuff  which  he  would  dispose  of 
and  send  him  bis  part  of  the  proceeds.  The 
appellee  testifies  that  nothing  had  ever  been 
paid  upon  the  note,  and  the  appellant  fails 
to  testify  directly  that  any  sum  which  was 
ever  received  from  him  by  appellee  was  in- 
tended as  a  payment  upon  the  note.  There 
was  no  credit  upon  the  note,  and  appellant 
does  not  state  that  he  ever  requested  any 
credit  upon  it  or  notified  appellee  that  he 
expected  any. 

[3]  3.  As  to  whether  or  not  there  is  any 
balance  due  the  appellant  upon  a  settlement 
of  the  partnership  accounts  involves  a  find- 
ing of  what  the  terms  of  the  partnership 
contract  were,  the  amounts  pat  into  the  busi- 
ness by  each  of  the  partners,  the  amounts 
drawn  out  or  received  by  each  of  them,  and 
what  the  profits,  as  well  as  the  losses,  if  any, 
of  the  business  were.  It  is  impossible  to  de- 
termine what  the  partnerhlp  contract  was 
from  the  evidence  because  there  is  no  proof 
In  regard  to  it,  except  the  testimony  of  ap- 
pellant and  appellee,  and  they  differ  as  wide- 
ly as  they  could  very  well  do.  They  both 
testify  that  the  contract  was  reduced  to  writ- 
ing and  left  in  the  hands  of  the  draughts- 
man of  it,  and  each  of  them  say  that  he  had 
heard  that  the  draughtsman  had  lost  it, 
though  neither  of  them  seems  to  have  taken 
the  trouble  to  investigate' the  fact  of  wheth- 
er it  was  in  existence  or  had'  been  lost,  and 
the  custodian  of  it  is  no$  called  to  testify. 
The  appellant  does  not  attempt  to  show  or  to 
testify  as  to  what  amounts  he  invested  in  the 
business,  except  two  or  three  small  sums; 
neither  does  he  attempt  to  show  whether  the 
partnership  business  was  conducted  at  a  prof- 
It  or  loss,  or  what  was  the  amount  of  either. 
He  does  not  attempt  to  show  what  assets  the 
partnership  had  at  any  time.  He  does  not 
attempt  a  showing  of  what  goods  were  pur- 
chased or  received  or  disposed  Of '  by  the 
partnership.  He. was  the  bookkeeper  for  the 
partnership,  and  In  the  control,  custody,  and 
management  of  Its  assets  and  business.  He 
says  that  the' books  of  thejpartnershlp_have 
been  destroyed  by  nref  buti  when  orjbow  he 
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does  not  disclose.  It  appears  that  be  was 
without  money  when  the  partnership  was  en- 
tered Into,  and  yet  daring  its  continuance  he 
was  able  to  pay  out  considerable  sums  upon 
fines,  and  to  appellee,  and  for  other  purposes. 
The  goods  which  he  claims  that  appellee  re- 
ceived of  the  assets  of  the  partnership  is  de- 
nied by  appellee,  except  a  small  sum  for  the 
value  of  a  few  empty  barrels.  The  proof  up- 
on this  Item  is  so  conflicting;  that  the  mind  is 
left  in  doubt  as  to  what  the  truth  of  It  is. 
That  appellant  paid  insurance  In  the  sum 
of  $50,  and  all  that  was  assessed  against  him 
for  fines,  except  $213,  there  to  no  doubt,  but 
from  the  record  it  is  more  reasonable  to  con- 
clude that  he  made  the  payments  out  of  the 
partnership  assets  than  with  means  of  his 
own.  The  parties  even  differ  widely  as  to 
when  the  partnership  began  or  terminated, 
and  neither  is  supported  by  any  other  evi- 
dence upon  that  subject  It  is  testified  to  by 
appellee,  and  he  Is  corroborated  by  other  proof 
to  some  extent,  that  he  endeavored  soon 
after  the  termination  of  the  partnership  to 
get  appellant  to  make  a  settlement,  but  was 
unsuccessful  In  his  efforts.  Without  a  basis 
to  build  upon,  it  Is  impossible  to  make  a  set- 
tlement of  the  partnership  accounts,  which 
could  be  deemed  to  be  approximately  correct, 
so  as  to  determine  In  favor  of  which  there  is 
a  balance.  The  appellant,  who  kept  the 
books  and  had  the  custody  and  management 
of  the  business,  and  the*  funds  of  the  part- 
nership In  his  own  name,  and  the  power  to 
dispose  of  them  In  his  own  name,  falling  to 
present  any  basis  upon  which  a  settlement 
could  be  made,  the  chancellor  did  not  err  In 
refusing  to  adjudge  a  recovery  in  favor  of 
the  appellant  upon  the  record  before  him. 
The  judgment  is  therefore  affirmed. 


JONES  v.  BECKLEY. 
(Court  of  Appeals  of  Kentucky.  Feb.  13, 1917.) 

1.  Wills  ®=»166(7)  —  Undue   Influence  — 
Evidence. 

To  show  undue  Influence,  there  must  be  evi- 
dence that  it  was  actually  exercised;  it  being 
insufficient  to  show  an  opportunity  or  possibil- 
ity for  the  exercise  of  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  |  432;  Dec.  Dig.  <3=>166(7).] 

2.  Wills  <B=»106(1)  —  Undue   Influence — 
Evidence. 

Evidence,  to  show  undue  influence,  must  be 
something  of  substance  and  relevant  conse- 
quence, and  vague  or  irrelevant  matter,  not  car- 
rying conviction,  is  insufficient 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  |  421 ;  Dec.  Dig.  -8=166(1). 

For  other  definitions,  see  Words  and  Phras- 
es, First  and  Second  Series,  Evidence.] 

8.  Wills  «=>155(1)  —  Undue   Influence  — 
What  Constitutes. 
Undue  influence,  to  invalidate  a  will,  mnst 
be  influence  destroying  the  free  agency  of  the 
testator,  and  mere  appeals  to  the  feelings,  or  a 


reasonable  influence  obtained  by  kindness,  is  not 

enough. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  375,  379;  Dec.  Dig.  *s»155(l).] 

4.  Wills  *=>164(5)— Evidence— Undue  In- 
fluence. 

Where  it  was  contended  that  a  will  was  the 
result  of  undue  influence  of  testatrix's  son,  who 
was  made  beneficiary  to  the  exclusion  of  a 
daughter,  evidence  of  the  quarrels  between  the 
son  and  daughter,  and  his  acts  of  cruelty  to- 
wards her,  a  decade  before  the  will  was  made, 
is  of  no  probative  value  and  inadmissible. 
Ed.  Note.— For  other  cases,  see  Wills,  Cent 
§§  409,  410 ;  Dec  Dig.  *=»164(5).] 

5.  Wills  «=>324(3)  —  Undue  Influence- 
Evidence— Sufficiency. 

Where  a  will  was  attacked  on  the  ground 
of  undue  influence,  evidence  of  undue  influence, 
consisting  of  opinions  and  supposition,  held  in- 
sufficient to  take  the  case  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  769;  Dec.  Dig.  «=>324(3).] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

Action  by  Jennie  Jones  Beckley  against 
Edward  Garr  Jones.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded,  with  directions. 

Johnson,  Bleatt  &  Schelrlch  and  Joseph  J. 
Hancock,  all  of  Louisville,  for  appellant 
Edward  Bloomfleld  and  Edwards,  Ogden  ft 
Peak,  all  of  Louisville,  for  appellee. 

CLAY,  O.  Mrs.  Mary  Anna  Frances  Jones 
died  a  resident  of  Jefferson  county  on  June 
4,  1914.  She  left  surviving  her  a  son,  Ed- 
ward Garr  Jones,  and  a  daughter,  Jennie 
Jones  Beckley.  Her  will,  which  was  duly 
probated  by  the  Jefferson  county  court,  is  as 
follows: 

"March  14,  1914. 
"This  is  to  state  that  in  the  event  of  my 
death  I  appoint  my  son.  Edward  Garr  Jones, 
executor  of  my  estate  without  bond  and  wish  no 
inventory  of  my  estate  taken. 

"After  my  just  debts  and  personal  expenses 
are  paid  I  leave  to  my  daughter,  Jennie  Allan 
Jones  Beckley,  5  dollars. 

"The  balance  of  my  estate,  real  and  personal, 
I  leave  to  my  son,  Edward  Garr  Jones. 

"I  have  written  this  of  my  own  free  will  and 
accord  and  without  the  knowledge  of  my  son. 

"Anna  Frances  Jones. 

"Susie  McD.  Allen 
"C.  B.  Brent" 

Jennie  Jones  Beckley  brought  this  suit 
contesting  the  will  on  the  ground  of  testa- 
mentary incapacity,  and  on  the  further 
ground  that  the  will  was  obtained  by  fraud, 
duress,  and  undue  Influence.  During  the 
progress  of  the  case  the  testamentary  Inca- 
pacity of  the  testatrix  was  abandoned  as  a 
ground  of  contest  The  only  question  sub- 
mitted to  the  jury  was  whether  the  will  was 
obtained  by  undue  influence.  The  jury  found 
against  the  will,  and  from  a  judgment  based 
on  the  verdict  Edward  Garr  Jones  prosecutes 
this  appeal. 

Appellant  contends  that  the  evidence  of 
undue  Influence  was  not  only  insufficient  to 
sustain  the  verdict,  but  was  also  insuffl- 
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dent  to  take  the  case  to  the  jury.  It 'ap- 
pears that  the  husband  of  the  testatrix  died 
In  the  year  1890.  At  that  time  Edward  Oarr 
Jones  was  about  7%  years  of  age,  while  Jen- 
nie A.  Jones  was  about  six  years  of  age. 
With  certain  insurance  money  which  she 
received  from  her  husband  the  testatrix 
bought  two  small  cottages.  With  the  rent 
from  these  cottages  the  testatrix  maintained 
a  modest  home  and  sent  the  two  children  to 
school  for  about  0  years.  At  that  time  she 
had  to  sell  one  of  the  houses  to  discharge 
certain  indebtedness  which  she  had  incurred. 
It  also  became  necessary  for  her  to  take  the 
boy  out  of  school  and  put  him  to  work.  The 
boy  first  received  $2  per  week,  then  $15  per 
month.  From  that  time  on,  covering  a  peri- 
od of  about  16  or  17  years,  he  received  vari- 
ous promotions,  until,  at  the  time  of  his 
mother's  death,  he  was  earning  a  salary  of 
$100  per  month  and  a  certain  allowance  for 
expense  money.  Shortly  after  the  boy  start- 
ed to  work  his  grandmother  loaned  him  a. 
cow,  and  he  began  to  sell  milk  in  the  neigh- 
borhood. With  his  earnings  be  bought  three 
more  cows,  and  thereby  Increased  his  dairy 
product  He  tended  the  cows  early  in  the 
mornings  and  late  in  the  evenings,  so  as  not 
to  Interfere  with  his  work  for  the  railroad 
company  by  which  he  was  employed.  He 
continued  to  sell  milk  for  a  number  of  years, 
until  he  became  ruptured  and  found  it  nec- 
essary to  sell  the  cows.  Up  until  the  time 
of  his  mother's  death  he  gave  his  mother  all 
of  his  earnings. 

The  contestant  was  kept  in  school  for 
about  10  years  after  the  boy  stopped.  She 
finished  the  high  school  course,  and  then 
equipped  herself  as  a  teacher  by  taking  the 
course  at  the  normal  school.  While  she  was 
a  student,  however,  she  assisted  her  mother 
in  the  household  work,  and  also  did  her 
part  in  connection  with  the  dairy.  When 
she  first  began  teaching  her  salary  was  $40 
per  month.  It  was  gradually  Increased,  how- 
ever, until  finally  she  was  earning  $60  per 
month.  With  the  exception  of  about  $6  per 
month,  she  turned  over  ber  salary  to  her 
mother.  Thus  the  living  expenses  of  the 
family  were  provided  for  out  of  a  common 
fund,  made  up  of  the  earnings  of  the  boy 
and  girl.  While  the  girl  was  still  in  school, 
the  second  cottage  had  to  be  sold  In  order  to 
meet  some  debts.  After  the  debts  were  paid 
there  remained  about  $400.  This  sum,  to- 
gether with  a  portion  of  the  boy's  earnings, 
and  a  $300  bequest  made  to  the  boy,  and  a 
like  bequest  made  to  the  mother,  and  $1,000 
loaned  to  the  mother  by  Mrs.  Hite,  was  In- 
vested in  a  cottage  on  Bellewood  avenue  in 
the  dty  of  Louisville.  About  two  years  be- 
fore the  death  of  the  testatrix  the  home  on 
Bellewood  avenue  was  sold,  and  with  the 
proceeds  a  home  on  Pennsylvania  avenue 
was  purchased  for  about  $4,000.  Of  this 
amount  about  $3,000  was  paid  In  cash.  The 
balance  was  evidenced  by  a  lien  note.  The 
property  thai  she  willed  to  the  sou  was  .the 


Pennsylvania  avenue  home,  subject  to  cer- 
tain debts.  When  the  family  was  preparing 
to  move  to  the  home  on  Pennsylvania,  a 
disagreement  occurred  between  the  boy  and 
the  girl  as  to  the  purchase  of  some  new  fur- 
niture for  the  home,  and  because  of  this 
disagreement  the  girl  refused  to  go  with  her 
mother,  and  thereafter  boarded  until  she  was 
married.  The  mother  tried  to  induce  the 
daughter  to  return,  and  to  that  end  sent  a 
minister  to  intercede  with  her  daughter. 
The  daughter,  however,  refused  to  return  to 
her  mother's  home.  About  one  year  later  the 
daughter  married.  When  her  baby  was  born, 
her  mother  waa  not  advised  of  this  fact. 
About  one  year  later  the  mother  died.  She 
never  saw  her  daughter  after  the  family 
moved  to  the  Pennsylvania  avenue  home. 
The  daughter,  who  arrived  at  the  infirmary 
after  her  mother's  death,  says  that  her  fail- 
ure to  get  to  the  infirmary  before  her  moth- 
er's death  was  due  to  the  fact  that  a  promis- 
ed message  Informing  her  of  the  mother's 
condition  was  not  received  in  time.  The 
amount  of  money  contributed  by  the  boy  to 
the  support  of  the  family  was  between  $10,- 
000  and  $12,000,  while  that  contributed  by 
the  daughter  was  between  $3,000  and  $3,500. 

The  will  was  executed  under  the  following 
circumstances:  A  few  mouths  before  her 
death  the  testatrix  told  Mrs.  Allen,  a  friend 
of  hers,  that  she  wanted  her  to  come  out 
some  time  and  write  her  will.  Later  on  she 
telephoned  for  Mrs.  Allen  to  come  and  do 
some  writing  for  her.  She  asked  Mrs.  Allen 
if  she  knew  how  to  frame  a  will.  The  lat- 
ter replied  that  she  did.  She  then  told  Mrs. 
Allen  that  she  wanted  to  leave  everything 
she  had  to  Garr.  Mrs.  Allen  made  out  a 
little  pen  sketch  for  her.  The  testatrix  then 
began  to  copy  the  sketch.  Being  Interrupted 
by  a  caller,  she  said  to  Mrs.  Allen: 

"You  leave  this  with  me  and  I  will  copy  it, 
and  then  you  come  back  and  we  will  sign  it  to- 
gether." 

When  Mrs.  Allen  returned,  the  testatrix 
had  copied  the  will.  Mrs.  Allen  suggested 
that  both  she  and  Mr.  Brent,  who  lived  across 
(he  street,  should  sign  the  will.  Afterwards 
it  was  signed  by  Mr.  Brent  Mrs.  Allen  fur- 
ther says  that  Oarr  Jones  knew  nothing  of  the 
execution  of  the  will.  She  herself  took  the 
will  and  kept  It  until  after  Mrs.  Jones'  death. 
She  then  informed  Garr  of  the  will.  Both 
Mrs.  Allen  and  Mr.  Brent  testified  to  the  tes- 
tatrix's clearness  of  mind  and  her  freedom 
of  any  influence  so  far  as  they  knew.  The 
physicians  who  attended  the  testatrix  during 
her  last  illness  say  that  her  mind  was  clear 
up  to  the  time  of  her  death.  Several  other 
witnesses,  who  knew  the  testatrix  very  inti- 
mately, also  testified  that  she  had  a  strong 
mind  and  win  of  her  Own.  They  also  spoke  of 
the  fidelity  and  devotion  of  the  son  to  bis 
mother  and  of  her  love  for  him. 

The  evidence  for  the  contestant  is  as  fol- 
lows; 
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While  she  whs  at  school,  she  did  her  share 

of  the  household  work,  and  after  she  began 
to  teach,  she  also  did  her  share  of  the  work, 
and  contributed  practically  all  of  her  earn- 
ings to  the  maintenance  of  the  family.  She 
says  that  her  brother  dominated  the  home. 
His  authority  was  absolute.  He  commanded, 
and  the  others  obeyed.  On  being  asked  the 
question,  "Was  It  your  mother's  wish,  or  your 
brother's  wish,  that  you  would  not  move  with 
them  to  Pennsylvania  avenue?"  she  answered: 
"It  was  my  brother's  wish.  Of  course,  It  was 
my  mother's  wish  then,  after  It  was  my  broth- 
er's wish."  In  describing  the  disagreement 
concerning  the  purchase  of  the  furniture  for 
the  Pennsylvania  avenue  home,  she  said: 

"My  mother  came  home,  and  we  had  some  old 
carpets  made  into  rugs.  They  had  been  deliv- 
ered and  were  in  the  parlor.  I  took  him  in 
there  and  showed  him  the  rugs,  and  then  began 
to  tell  him  what  we  were  going  to  do,  and  in- 
stantly the  question  arose,  and  he  said  that  I 
wasn't  to  purchase  the  porch  swing;  fliat  the 
porch  swing  was  not  to  be  purchased.  I  asked 
hhn  why.  Because  he  did  not  see  any  necessity 
for  it  That  brought  up  the  trouble.  Then  my 
mother  had  been,  as  I  say,  perfectly  delighted 
that  I  had  undertaken  this;  then  she  saw  it  dis- 
pleased my  brother,  and  then  she  instantly  re- 
fused to  say  what  was  right,  and  what  wasn't 
right.  She  was  afraid  to  cross  him  in  his  wish. 
It  went  on  then  for  several  days,  and  my  moth- 
er told  me  I  might  have  the  perch  swing.  I 
said,  'Mama,  It  is  not  the  question  of  the  porch 
swing;  that  is  Immaterial,  but  I  have  been 
kicked  about  and  treated,  not  as  a  daughter. 
Company,  neither  lady  nor  gentlemen,  was  ever 
welcome,'  because  I  could  cite  you  instances 
when  they  would  come  and  be  mistreated." 

Again  she  said: 

"Bat  it  did  not  make  any  difference  what 
was  said;  it  was  'snap  off,  snap  off,  and  snap 
off.'  I  had  no  say  at  an." 
Continuing,  she  testified  as  follows: 
"Q.  At  any  time  did  you  talk  to  your  brother 
In  the  presence  of  your  mother  regarding  this 
sort  of  treatment?  A.  I  frequently,  whenever 
it  would  occur,  as  I  say,  whenever  this  trouble 
came  up,  it  was  always  between  the  three,  and 
she  heard  everything  I  would  say  to  him.  Q. 
What  would  your  mother  say,  and  how  would 
she  act?  A.  She  didn't  say  anything.  She 
would  just  remain,  you  might  say,  neutral.  Q. 
Didn't  she  reprove  him  for  this  mistreatment  of 
yon?  A.  Never.  Q.  Who,  as  a  general  thing, 
gave  orders  about  the  home  there,  and  whose 
will  was  it?  A.  It  was  my  brother's  wilL  Q. 
When  you  talked  to  your  mother  about  this 
treatment  of  your  brother,  what  would  she 
say?  A.  She  didn't  say  so  very  much;  in  a 
way,  she  would  seem  as  though  she  wished  con- 
ditions could  be  different;  but  it  was  just  so  it 
could  not  be  different.  She  was  afraid,  in  a 
way,  you  might  say,  to  cross  his  opinion,  or  to 
cross  his  commands.  Q.  To  what  extent  did  he 
exercise  an  influence  over  your  mother?  Hew 
far  did  that  Influence  go?  A.  Mr.  Ogden,  I 
could  not  tell  you  how  far  it  went,  as  I  say  it 
extended  through  everything.  Whatever  was 
to  be  undertaken,  whatever  was  undertaken,  it 
was  always  the  same  way." 

Concerning  her  appeals  to  her  mother  to 
effect  a  reconciliation  between  her  and  her 
brother,  her  testimony  is  as  follows: 

"Well,  I  have  appealed  to  her,  but  she  would 
never  commit  herself.  She  never— just  as  I  say 
in  the  same  instance  of  the  separation;  she 
Could  have  settled  it  in  a  moment,  but  she  hesi- 


tated. Q.  Would  you  state,  please,  whether 
you  can  recall  your  mother's  disagreeing  with 
your  brother  at  any  time?  A.  I  never  knew  of 
a  time  when  my  mother  disagreed  with  my 
brother." 

The  contestant  further  says  that  her  broth- 
er never  treated  her  friends  and  acquaint- 
ances in  a  pleasant  way.  On  one  occasion  she 
says  that  he  struck  her  in  the  presence  of  a 
gentleman  caller.  This  occurred  while  she 
was  a  student  at  the  high  school  and  about 
12  yean  before  the  testimony  was  given.  She 
also  claims  that  on  another  occasion,  while 
she  was  a  student  at  the  high  school,  her 
brother  struck  her.  The  gentleman  In  whose 
presence  the  contestant  was  struck  testified 
as  follows: 

"Well,  I  saw  Oarr,  her  brother,  strike  her  at 
one  time,  among  other  things,  and  I  have  seen 
her  humiliated  at  different  times  in  my  pres- 
ence, when  I  was  there  to  call;  family  quar- 
rels being  brought  up  and  thrashed  out  in  the 
parlor.  Q.  Who  would  bring  up  these  family 
quarrels?  A.  Why,  all  that  I  saw— not  all, 
bat  all  but  one,  that  I  saw— was  brought  up 
by  Garr.  Q.  Did  you  see  the  mother  present  at 
any  of  these  times?  A.  Only  occasionally,  Q. 
When  she  was  present,  whose  side  would  she 
-take,  and  what  part  would  she  take  in  the  dis- 
cussions? A.  She  always  took  Gen's  part. 
Q.  At  any  time,  did  you  hear  Garr  criticise  his 
sister  for  her  conduct?  A.  Xes;  I  did.  I  don't 
believe  I  ever  heard  him  do  anything  else  but 
criticise  her.  Q.  When  he  was  about,  I  wish 
you  would  state  whether  he  would  engage  in 
friendly  conversation  with  his  sister,  or  whether 
he  was  the  opposite.  A.  No;  it  wasn't  friendly. 
Q.  How  did  he  usually  conduct  himself  to- 
wards his  sister?  A,  Well,  he  was  usually  very 
sharp  in  what  he  had  to  say,  and  very  exacting 
towards  her  in  what  dealings  he  had  with  her. 
Q.  You  spoke  about  the  one  occasion  of  Garr 
smacking  his  sister.  I  wish  you  would  just 
give  to  the  jury  the  circumstances  under  which 
that  occurred?  A.  Why,  Jennie  had  a  ring 
that  I  loaned  her,  and  her  mother  and  Garr 
both  objected  to  her  having  it,  and  I  called  one 
evening  about  supper  time  to  get  the  ring,  and 
she  had  gotten  up  from  the  table,  and  came  to 
the  side  porch  to  give  It  to  me,  and  Garr  for- 
bade her  giving  the  ring  to  me;  he  wanted  to 
give  the  nag  to  me  himself;  he  came  out  and 
ordered  her  back  in  the  house,  and  she  wouldn't 
go,  and  he  simply  struck  her." 

Mrs.  J.  B.  Quinn,  a  sister  of  the  husband  of 
the  testatrix,  stated  that  while  the  contestant 
was  a  student  in  the  high  school  she  came  to 
the  home  of  witness  on  one  occasion,  and  she 
saw  marks  of  bruises  on  her  body.  Thomas 
S.  Jones,  a  brother  of  the  testatrix's  husband, 
also  testified  that  on  one  occasion,  while  Jen- 
nie was  a  student  in  the  high  school,  she  came 
to  his  house  with  scratches  and  bruises  on 
her  face  and  arms,  and  that  she  was  in  a  very 
nervous  condition.  He  had  not  seen  anything 
of  his  brother's  family  for  20  or  25  years. 
B.  P.  Pearcy,  who  knew  the  Jones  family,  was 
asked  if  he  had  observed  the  conduct  of  Mr. 
Garr  Jones  towards  his  sister  during  the  time 
they  lived  on  Bellewood  avenue,  and  replied 
that  all  he  could  say  was  that  Garr  seemed  to 
be  the  head  of  the  house.  So  far,  however, 
as  he  knew,  the  relationship  between  the 
brother  and  sister  at  that  time  seemed  to  be 
friendly.  He  also  stated  that  he  never  heard 
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Mrs.  Jones  praise  her  daughter.  He  further 
testified  as  follows: 

"Q.  Tell  the  Jury  how  Mr.  Garr  Indicated  his 
will  that  he  had  h  is  way  up  there?  A.  Well, 
I  couldn't  intelligently  explain  to  the  jury  that : 
only  you  can  judge,  by  going  into  a  home,  if 
you  are  in  there  a  little  while,  aa  to  who  rules 
that  home.  Q.  Did  Mrs.  Jones,  the  mother, 
seem  to  be  in  fear  of  her  son?  A.  No;  not  in 
my  presence.  I  couldn't  say  that  thert  was  any 
fear  demonstrated  there  at  all;  but  it  seemed 
like  Garr  was  the  head  of  the  house,  and  what- 
ever he  said,  why  that  was  the  law  and  the  gos- 
pel. Q.  In  your  opinion,  Mr.  Pearcy,  did  Mr. 
Garr  Jones  exercise  any  influence  over  his 
mother?    A.  Xes,  sir." 

Mrs.  Cora  Russell,  In  response  to  the  ques- 
tion how  Mrs.  Jones  talked  about  her  daugh- 
ter, said: 

"She  did  not  talk  very  well,  against  her.  I 
just  couldn't  explain,  just  how  she  did  talk.  She 
didn't  seem  to  want  me  to  say  anything  in  her 
favor,  and  she  seemed  to  be  a  very  unnatural 
mother,  I  thought.  Q.  How  did  Mrs.  Jones,  the 
mother,  act  towards  Miss  Jennie  at  times,  in 
praise  of  her  or  otherwise?  A  Never  in  praise 
of  her.  Q.  Did  you  bear  her  criticize  the  boy, 
Garr?  A-  Never." 

Miss  Julia  McGuffln,  after  stating  that  the 
mother  criticized  the  daughter  at  times,  and 
she  did  not  think  that  she  had  ever  heard  ber 
criticize  the  boy,  also  stated  that  the  mother 
favored  the  boy.  She  also  testified  as  follows: 

"Q.  How  often  did  you  notice  this  favoritism, 
which  you  say  was  displayed  on  behalf  of  the 
boy?  A.  That  was  all  the  time,  that  she  favor- 
ed him.  Q.  Now,  from  what  you  observed  in 
the  home  there,  I  wish  you  would  state  whether 
or  not,  in  your  opinion,  the  boy  exercised  an  in- 
fluence over  his  mother,  or  otherwise?  A  Well, 
I  should  think,  if  she  favored  him,  she  certainly 
was  influenced." 

Mrs.  Stafford,  another  witness,  testified  as 
follows : 

"Q.  Well,  what  made  you  think  Mrs.  Jones 
had  a  preference  for  her  son?  A.  Well,  the  way 
she  spoke  to  him.  Q.  How?  What  impressed 
that  fact  on  your  mind?  A  Well,  in  Jennie 
having  company,  and  she  said  Garr  would  do 
more  for  her  than  Jennie  would." 

Mrs.  Tucker,  who  had  not  seen  anything  of 
the  family  for  two  or  three  years,  testified  as 
follows: 

"Q.  Could  you  tell  the  feeling  of  the  mother 
towards  her  two  children,  both  towards  the 
boy  and  the  daughter?  A.  Yes;  I  thought  I 
understood  it.  Q.  What  waB  it?  A.  Well,  1 
thought  that  she  was  partial  to  her  son,  very 
partial,  and  I  thought  she  was  afraid  of  him, 
but  I  only  thought  she  was.  From  what  I  could 
see  I  had  a  reason,  I  thought,  for  thinking  she 
was  afraid  of  him,  afraid  of  displeasing  him.  I 
thought  she  was  very  partial  to  her  son.  Q. 
Well,  did  she  say  anything  to  you  any  time  that 
made  you  believe  that?  A.  Xes;  because  she 
never  found  fault  with  her  son  in  anything. 
She  would  always  seem  to  agree  with  everything 
he  did,  but  I  always  felt  sure  that  she  was 
afraid  oftentimes  to  exercise  her  own  opinion. 
Mothers  are  different.  I  always  said  to  one 
child  just  the  same  aa  to  another,  if  I  thought 
they  deserved  it ;  but  I  don't  think  she  was  that 
kind.  I  thought  she  was  hard  on  the  daughter, 
and  that  she  was  influenced—  Q.  By  whom? 
A  The  son." 

Again,  on  cross-examination: 

"When  you  say  that  you  think  she  was  influ- 
enced by  her  son,  you  are  just  merely  express- 
ing a  surmise  add  opinion  of  what  you  have 


drawn  from  what  other  people  have  told  yon? 
A  No;  from  her  actions,  her  own  conversa- 
tions, and  what  I  know  of  myself,  she  was  un- 
duly influenced  by  her  son.  Q.  What  do  you 
mean  by  unduly  influenced?  A.  He  had  an  in- 
fluence over  her  that  a  son  shouldn't  have  had. 
Q.  What  influence  was  that?  A.  I  think  she 
was  afraid  of  him.  Q.  What- makes  you  think 
so?  A.  She  never  seemed  to  exert  her  opin- 
ion over  her  boy.  She  agreed  with  everything 
he  did  that  wasn't  rights 

Mrs.  Tucker  further  testified  that  Mrs. 
Jones  had  a  will  of  her  own,  and  Mrs.  Jones 
told  her  that  Jennie  was  not  speaking  to 
Mrs.  Jones,  and  this  grieved  Mrs.  Jones  very 
much.  It  is  due  the  contestee  to  say  that  be 
denies  ever  having  struck  his  sister,  and 
claims  that  he  objected  to  bis  sister's  caller, 
who  testified  for  ber  in  this  case,  because  be 
did  not  approve  of  the  caller's  conduct 

In  the  foregoing  statement  we  bare  copied 
at  length  those  portions  of  the  evidence  which 
counsel  for  the  contestant  insist  are  sufficient 
to  show  that  the  will  was  obtained  by  un- 
due Influence.  Stripped  of  unnecessary  sur- 
plusage, the  evidence  referred  to  tends  to  es- 
tablish the  following:  The  contestee  struck 
the  contestant  on  two  occasions  several  years 
prior  to  the  execution  of  the  will.  On  these 
occasions,  and  on  subsequent  occasions  when 
contestant  and  contestee  disagreed,  the 
mother  remained  neutral,  and  did  not  re- 
prove the  contestee.  Contestant  expressed 
the  opinion  that  her  brother  dominated  the 
borne,  and  that  bis  authority  was  absolute; 
but  she  gives  no  facts  on  which  this  opin- 
ion is  based.  One  witness  says  that  the  con- 
testant criticized  his  sister's  conduct  and  was 
exacting  in  bis  dealings  with  her.  Other 
witnesses  corroborate  contestant  as  to  there 
being  scratches  and  bruises  on  ber  face  and 
arms  on  certain  occasions.  Another  witness 
says  that,  while  she  could  not  say  that  Mrs. 
Jones  showed  any  fear  of  ber  son,  it  seemed 
to  her  that  the  son  was  the  head  of  the  house, 
and,  in  her  opinion,  he  exercised  an  influence 
over  his  mother.  Another  witness  says  that 
Mrs.  Jones  never  praised  her  daughter,  and 
that  she  never  heard  Mrs.  Jones  criticize 
Garr.  Another  witness  says  that  Mrs.  Jones 
always  favored  her  son,  and  expressed  the 
opinion  that,  if  she  favored  ber  son,  she  was 
influenced  by  him.  Still  another  witness  says 
that  she  concluded,  from  the  way  Mrs.  Jones 
spoke  to  her  son,  that  she  had  a  preference 
for  him.  Mrs.  Tucker  says  that  she  thought 
Mrs.  Jones  was  afraid  of  ber  son.  The  rea- 
son, she  thought  so  was  that  it  appeared  that 
Mrs.  Jones  was  afraid  of  displeasing  him. 
She  further  says  that  she  thought  Mrs.  Jones 
was  hard  en  her  daughter,  and  that  she  was 
influenced  by  her  son.  She  reached  this  con- 
clusion from  Mrs.  Jones'  actions  and  con- 
versation. She  also  adds  that  she  concluded 
that  Mrs.  Jones  was  afraid  of  ber  son,  be- 
cause she  never  seemed  to  exert  ber  opinion 
over  him,  and  agreed  with  everything  he  did 
that  was  not  right 

[t,  1]  It  is  the  established  doctrine  In  this 
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state  that,  In  »rder  to  show  undue  Influence 
sufficient  to  invalidate  a  will,  it  is  not  enough 
that  there  was  an  opportunity  to  exercise  un- 
due influence,  or  that  there  was  a  possibility 
that  it  was  exercised,  but  some  evidence  must 
be  adduced  showing  that  such  influence  was 
actually  exercised.  Brent  et  aL  v.  Fleming, 
166  Ky.  866, 176  S.  W.  1134;  Crump  t.  Ohen- 
ault,  154  Ky.  187,  156  8.  W.  1058;  Collider's 
Bx'r  t.  Oartwrlght,  186  Ky.  505,  124  S.  W. 
804.  And  by  evidence  Is  meant  something  of 
substance  and  relevant  consequence,  and  not 
vague,  uncertain,  or  irrelevant  matter,  not 
carrying  the  quality  of  proof,  or  having  fit- 
ness to  induce  conviction.  Brent  et  al.  v. 
Fleming,  supra;  Clark  v.  Young's  Ex'r,  146 
Ky.  877,  142  8.  W.  1032. 

[3]  It  is  also  the  rule  that  any  reasonable 
influence  obtained  by  acts  of  kindness,  or 
by  appeals  to  the  feelings  or  understanding, 
and  not  destroying  free  agency,  is  not  undue 
influence.  But  undue  Influence  is  such  in- 
fluence pver  the  mind  of  the  testatrix  as  de- 
stroys her  free  agency  and  constrains  her  to 
do  against  her  will  what  she  would  other- 
'  wise  refuse  to  do.  Watson's  Bx'r  v.  Watson, 
137  Ky.  25,  121  S.  W.  626. 

[4, 1]  It  may.  also  be  conceded  that,  where 
testamentary  incapacity  is  clearly  establish- 
ed, but  few  circumstances,  in  addition  to  In- 
equality in  the  distribution  of  the  estate  of 
the  testatrix  among  the  natural  objects  of  her 
bounty,  will  be  sufficient  to  take  the  case  to 
the  jury  on  the  question  of  undue  influence. 
Here  no  such  case  is  presented.  The  testa- 
mentary capacity  of  the  testatrix  is  not  only 
shown,  but  admitted;  and  whether  the  will 
was  obtained  by  undue  influence,  exerted  by 
the  contestee  over  his  mother  is  the  sole 
question  presented.  In  considering  this  ques- 
tion, we  must  bear  in  mind  that  there  is  not 
a  syllable  of  proof  tending  to  show  that  Ed- 
ward Garr  Jones  ever  requested  or  suggested 
the  execution  of  the  will  in  his  favor,  or  that 
he  ever  knew,  prior  to  her  death,  that  such  a 
will  was  even  made  by  bis  mother.  On  the 
contrary,  the  uncontradicted  evidence  shows 
that  the  will  was  executed  without  his  con- 
nivance or  knowledge,  and  that  he  was  not 
informed  of  the  existence  of  the  will  until 
some  time  after  his  mother's  death.  Not- 
withstanding these  well-established  facts,  we 
are  asked  to  say  that  the  evidence  of  undue 
influence  was  sufficient  to  take  the  case  to  the 
Jury.  That  evidence  consists  of  alleged  acts 
-of  cruelty  on  the  part  of  Edward  Garr  Jones 
towards  his  sister,  and  of  alleged  quarrels 
between  them,  occurring  many  years  before 
the  will  was  executed,  and  of  expressions  of 
opinion  by  certain  witnesses  that  the  testatrix 
was  unduly  Influenced  by  her  son.  It  Is  well 
settled  that  in  a  will  contest,  based  on  undue 
influence,  the  conduct  of  a  devisee,  except  In 
so  far  as  it  shows  that  he  exerted  undue  in- 
fluence over  the  testatrix,  is  not  a  proper 
subject  of  investigaton.    The  only  effect  of. 


such  evidence  is  to  introduce  into  the  case 
collateral  matters,  which  throw  no  light  upon 
the  real  issue,  and  to  excite  prejudice  in  the 
minds  of  the  jury.  Here  the  issue  was  wheth- 
er undue  influence  was  used  by  the  devisee 
to  procure  the  execution  of  the  wui  in  1914. 
Quarrels  between  the  devisee  and  his  sister, 
or  acts  of  cruelty  on  his  part  towards  her,  oc- 
curring 10  or  12  years  before  the  will  was  ex- 
ecuted, in  no  way  elucidated  that  Issue.  Such 
evidence  was  not  only  of  no  probative  value, 
but  was  clearly  inadmissible.  Phillips  v. 
Phillips,  149  Ky.  206,  148  S.  W.  59;  Mont- 
gomery v.  Morton,  143  Ky.  793,  137  S.  W. 
541;  Simon  v.  Middleton,  51  Tex.  Civ.  App. 
531,  112  S.  W.  441;  Hughes  v.  Rader,  183 
Mo.  630,  82  8.  W.  32. 

Excluding  this  evidence,  we  find  that  the 
remainder  of  evidence  consists  of  mere  opin- 
ions, not  based  on  facts,  but  on  prior  infer- 
ences. Some  of  the  witnesses  say  that  the 
mother  favored  her  son  because  she  never 
criticized  him,  and  that  if  she  favored  him 
she  must  have  been  influenced  by  him.  Oth- 
ers conclude  that  the  testatrix  was  afraid 
of  her  son,  because  she  never  exerted  her 
opinion  over  him,  and  that  because  she  was 
afraid  of  him  she  must  have  been  subject  to 
his  influence.  An  examination  of  their  evi- 
dence will  show  that  none  of  the  witnesses 
ever  testified  to  any  facts  tending  to  show 
that  the  testatrix  on  any  particular  occa- 
sion was  ever  improperly  Influenced  by  her 
son.  In  other  words,  their  entire  evidence 
consists  of  mere  argument  in  which  certain 
conclusions  are  adduced,  not  from  facts,  but 
from  prior  conclusions  likewise  unsupported 
by  facts.  While  it  is  true  that  the  evidence  in 
will  contests  Is  necessarily  permitted  to  take 
a  wide  range,  we  think  the  very  frontier  is 
reached  when  we  pass  the  limits  of  the  realm 
of  fact  and  enter  the  field  of  surmise  and 
conjecture.  In  our  opinion,  the  evidence  was 
wholly  insufficient  to  take  the  case  to  the 
jury.  Crump  v.  Chenault,  supra;  Hildreth 
T.  Hildreth,  153  Ky.  597,  156  8.  W.  144; 
Chllder's  Ex'r  v.  Cartwright,  supra  ;  Brent 
et  aL  v.  Fleming,  supra. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  give  a  peremptory  Instruc- 
tion In  favor  of  the  defendant,  if  the  evidence 
on  another  trial  be  substantially  the  same 


CARTER  COAL  CO.  v.  SMITH  (two  cases). 

(Court  of  Appeals  of  Kentucky.  Feb.  18, 19170 

1.  Explosives  <8=8— Negligence  in  Keeping 
—Question  fob  Juby. 
In  actions  by  a  little  girl  and  her  father 
for  injuries  sustained  by  the  child  when  she 
found  dynamite  caps  on  the  premises  of  defend- 
ant coal  company,  and  exploded  them,  question 
whether  or  not  the  place  where  the  caps  were 
found  was  accessible  to  and  frequented  by  chil- 
dren within  defendant's  knowledge  held  for  the 
Jury. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent  Dig.  if  4,  5;  Dec.  Dig.  «=>&] 
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2.  BxpLostm  «s>8— MkouaBirci  in  Km- 
nre. 

Whether  children  were  or  were  not  in  the 
habit  of  frequenting  a  place  on  the  premises  of 
a  coal  company  where  a  little  girl  Tound  some 
dynamite  caps,  the  accessibility  of  such  spot 
to  them  waa  sufficient  to  render  it  negligent  for 
the  company  to  place  such  a  dangerous  explosive 
as  the  caps  in  an  open  cupboard,  bo  that  it  was 
liable  if  it  did  so  place  them. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent  Dig.  |§  4,  S;  Dec.  Dig.  «=»8.] 

3.  Explosives  <&=>8— Liability  or  OwmtB  of 
Premises — Children  . 

In  absence  of  evidence  that  coal  company 
placed  dynamite  caps  in  open  cupboard  on  its 
premises  accessible  to  children,  or  that  it  knew 
of  their  presence,  the  company  was  not  liable  to 
a  little  girl  and  her  father  for  injuries  sus- 
tained by  the  child  when  she  found  the  caps 
while  playing  and  inadvertently  exploded  them. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Gent  Dig.  §§  4,  6;  Dec.  Dig.  «s>&] 

Appeal  from  Circuit  Court,  Knox  County. 

Actions  by  Ella  Mae  Smith  and  B,  P. 
Smith  against  the  Carter  Coal  Company. 
From  judgments  for  plaintiffs,  defendant 
appeals.  Judgment  in  each  case  reversed, 
and  cause  remanded  for  proceedings  consist- 
ent with  the  opinion. 

Black,  Black  ft  Owens,  of  Barbourville,  for 
appellant  Sawyer  A  Smith,  of  Barbourville, 
for  appellees. 

CLARKE,  J.  On  the  27th  day  of  Septem- 
ber, 1914,  Ella  Mae  Smith,  then  nine  years 
of  age,  while  playing  near  the  power  house 
of  appellant,  at  Trosper,  in  Knox  county,  Ky„ 
found  two  dynamite  caps  among  some  bolts, 
in  an, old  cupboard  that  appellant  had  moved 
out  of  the  power  house  and  laid  upon  its  back, 
within  about  16  feet  of  the  power  house,  and 
upon  the  land  owned  or  controlled  by  it  The 
little  girl,  with  these  dynamite  caps  In  her 
hand,  started  toward  her  home,  and,  when 
she  had  gone  about  half  the  distance  from 
the  power  house  to  her  home,  the  caps  ex- 
ploded, and  so  injured  and  mangled  her  hand 
that  It  had  to  be  amputated  at  the  wrist. 
To  recover  for  these  injuries,  she,  by  her  next 
friend,  sued  appellant,  and  recovered  a  Judg- 
ment for  $1,000,  and  her  father,  K.  P.  Smith, 
sued  for  the  loss  of  her  services,  and  recover- 
ed a  Judgment  against  appellant  for  $800. 
From  both  of  these  judgments,  appellant  has 
appealed,  and,  by  agreement,  the  cases  are 
heard  together. 

The  evidence  in  both  cases  is  practically 
the  same  upon  the  question  of  the  negligence 
asserted.  In  both  cases,  appellant's  motion 
for  a  peremptory  instruction  was  overruled 
by  the  court,  and  that,  in  overruling  said 
motions,  the  court  erred,  is  the  chief  reliance 
of  appellant  for  reversals  of  the  judgments. 
While  admitting  that  where  one  stores  dan- 
gerous explosives  in  places  on  his  premises 
which  he  knows  are  frequented  by  children, 
and  which  explosives,  such  as  dynamite  caps, 
children  are  apt  to  handle  to  their  injury,  is 
guilty  of  such  negligence  as  will  render  him 


liable  for  Injuries  resulting  to  the  children 
therefrom,  counsel  for  appellant  insist  tbat 
appeUees  failed  to  show  that  appellant  plac- 
ed the  caps  upon  its  premises,  or  knew,  or 
by  the  exercise  of  ordinary  care  could  have 
known,  of  the  presence  of  the  caps  on  its 
premises,  and  that  appellees  also  failed  to 
prove  that  children  were  in  the  habit  of  fre- 
quenting the  premises  where  the  caps  were 
found,  or  tbat  appellant  knew,  or  by  the  ex- 
ercise of  ordinary  care  could  have  known, 
that  children  did  so  frequent  its  premises. 

H,  1J  The  place  was  unlnclosed,  and  be- 
tween the  railroad  tracks  and  the  path  lead- 
ing from  one  part  of  the  mining  camp  to  an- 
other, and  there  was  ample  evidence  to  carry 
the  case  to  the  jury,  upon  the  question  wheth- 
er or  not  the  place  was  accessible  to  and 
frequented  by  children,  within  the  knowledge 
of  appellant,  since  four  witnesses  testified 
that  children  were  in  the  habit  of  playing 
about  the  power  house,  where  the  caps  were 
found,  on  afternoons  after  school,  and 
throughout  the  day,  on  Saturdays  and  Sun- 
days, one  of  whom,  an  employe  of  appellant, 
states  that  he  complained  to  appellant's  su- 
perintendent of  the  presence  of  children  upon 
the  premises.  If  appellant  was  responsible 
for  the  presence  of  the  dynamite  caps  in  the 
place  where  they  wen  found  upon  its  prem- 
ises, there  can  be  no  doubt  of  its  liability  to 
this  little  girl  and  her  father  for  the  injuries 
complained  of,  because,  whether  children 
were  in  the  habit  of  frequenting  the  place  or 
not,  its.  accessibility  to  them  was  sufficient 
to  render  it  negligent  to  place  such  a  danger- 
ous explosive  as  dynamite  caps  in  an  open 
cupboard. 

[S]  Upon  the  other  proposition,  that  the 
evidence  does  not  show  that  appellant  placed 
the  caps  In  the  cupboard,  or  knew  of  their 
presence  there  appellant's  contention  is  sus- 
tained. Not  only  did  appellees  fall  to  prove 
that  the  dynamite  caps  were  placed  in  the 
cupboard  by  appellant,  or  that  appellant  knew 
of  their  presence  there,  but  there  is  absolutely 
no  evidence  from  which  such  an  Inference  is 
deducible.  The  evidence  for  appellant  is- 
conclusive  that  it  did  not  put  the  caps  in  the 
cupboard  where  they  were  found;  that  the 
cupboard  was  never  used  for  such  purpose; 
that  no  dynamite  had  been  used  or  needed 
about  the  power  bouse,  and  that  appellant 
had  no  knowledge  whatever  of,  or  reason  to- 
suspect  the  presence  of,  the  dynamite  caps 
on  or  about  these  premises.  No  witness 
testified  ever  to  have  seen  any  such  caps  on 
or  about  the  premises,  at  any  time  before 
the  accident  occurred,  and  only  one  witness 
states  that  he  ever  saw  or  knew  of  dynamite 
caps  being  upon  the  premises,  O.  B.  Hobbs 
having  stated  that,  upon  the  next  day  after 
the  accident,  he  found  12  or  15  such  caps  in. 
and  about  the  cupboard,  on  appellant's  prem- 
ises. Unless  appellant  is  liable  simply  be- 
cause the  caps  were  upon  its  premises,  witn- 
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out  regard  fey  whom  they  were  placed  there, 
or  whether  appellant  knew  of  their  presence, 
appellees  have  clearly  failed  to  make  out  a 
case.   It  would  seem  certainly  to  be  carry- 
tag  the  doctrine  to  an  unusual  and  unwar- 
ranted length  to  hold  that  the  owner  Is  wider , 
a  duty  of  Inspection  to  avoid  the  posslblU- 1 
ty  of  the  presence  of  dangerous  explosives' 
on  his  premises.    We  know  of  no  case  so| 
holding,  and  are  quite  confident  there  is: 
none.  The  rule  of  law  applicable  is  thus  stat- 
ed in  section  1004  of  Thompson  on  Negli- 
gence: 

"The  owners  and  occupiers  of  real  property 
are  held  by  the  law  in  some  respects  to  a  dif- 
ferent standard  of  liability  in  case  of  injuries  to 
children  coming  upon  their  premises  from  that 
under  which  they  stand  with  respect  to  adult 
persons.  *  •  •  The  owner  or  occupier  of  real 
property  stands  under  the  same  duty  toward 
children  who  are  expressly  or  Impliedly  in- 
vited to  come  upon  its  premises,  in  respect  of 
keeping  such  premises  sale  to  the  end  that  they 
will  not  be  injured  in  so  coming,  under  which 
he  stands  toward  adult  persons,  a  subject  al- 
ready considered.  As  a  general  rale,  be  is  not 
bound  to  keep  his  premises  safe,  or  In  any  par- 
ticular condition  for  the  benefit  of  trespassing 
children  of  his  neighbors,  or  for  the  benefit  of 
children  who  occupy  no  more  favorable  position 
than  that  of  bare  licensees.  A  well-grounded 
exception  to  the  foregoing  principles  is  that  one 
who  artificially  brings  or  creates  upon  bis  prem- 
ises any  dangerous  thing  which  from  Its  nature 
has  a  tendency  to  attract  the  childish  instincts 
of  children  to  play  with  it,  is  bound,  as  a  mere 
matter  of  social  duty,  to  take  such  reasonable 
precautions  as  the  circumstances  admit  of,  to  the 
end  that  they  may  be  protested  from  injury  while 
so  playing  with  it,  or  coming  in  its  vicinity." 

As  above  stated,  the  rule  has  been  approv- 
ed by  this  court  in  many  cases,  among  which 
are  the  following:  B ransom's  Adm'r  v.  La- 
brot,  81  Ky.  638,  60  Am.  Rep.  198;  O.,  N.  O. 
os  T.  P.  By.  Co.  v.  Padgett,  168  Ky.  301,  184 
a  W.  971 ;  O.,  N.  O.  &  T.  P.  By.  Co.  v.  Pad- 
gett, 163  Ky.  284,  17S  S.  W.  780;  Myer  v. 
Union  L.  H.  ft  P.  Co.,  161  Ky.  332, 161  S.  W. 
941,  43  L.  R.  A.  (N.  S.)  186;  Miller  v.  Chand- 
ler, 168  Ky.  801,  173  8.  W.  779;  s.  c  168 
Ky.  606,  182  S.  W.  833;  Ball  v.  Middles- 
borough  T.  ft  L.  Co.,  68  S.  W.  6,  24  Ky.  Law 
Bep.  114;  Brown  v.  O.  ft  O.  By.  Co.,  136  Ky. 
798,  123  8.  W.  298,  25  L.  B.  A.  (N.  S.)  717; 
Lyttle,  Adm'r,  v.  Harlan  Town  Coal  Co.,  167 
Ky.  846,  180  8.  W.  619. 

It  will  be  noticed  that,  in  Mr.  Thompson's 
statement  of  the  rule,  the  owner  of  the  prem- 
ises is  liable  when  he  "creates  or  brings 
thereon"  any  dangerous  thing,  etc. ;  that  Is, 
to  fix  liability,  there  must  be  some  evidence 
that  the  owner  is  responsible  for  the  dan- 
gerous condition  of  his  premises.  In  Ball 
v.  Middlesborough  T.  ft  L.  Co.,  supra,  a  per- 
emptory Instruction  to  find  for  the  defend- 
ant was  approved  because  of  the  failure  to 
prove  that  the  defendant  knew  that  the  dyna- 
mite caps  were  there.  So  far  as  the  evidence 
for  appellee  is  concerned,  the  dynamite  caps 
found  by  the  little  girl  in  the  cupboard  may 
have  been  placed  there  at  any  time  before 


the  accident,  and  by  any  one.  There  is  no 
mors  evidence  of  appellant's  responsibility 
for  the  dynamite  caps  upon  the  premises 
than  that  they  may  have  been  placed  there 
by  some  one  else.  It  would  not  be  contended 
surely  that  if  these  caps  were  thrown  upon 
the  premises  of  appellant,  without  its  knowl- 
edge, appellant  would  be  responsible  for  such 
an  accident  as  the  one  Involve^  here.  If, 
under  the  evidence  here,  the  appellant  Is  re- 
sponsible, then  the  owners  of  all  premises 
not  under  lock  and  key  must,  at  all  times,  if 
they  would  escape  liability,  maintain  a  strict 
and  rigid  inspection  to  see  that  no  explosives, 
or  other  dangerous  instrumentalities,  have 
been  placed  upon  their  premises.  Such  an 
obligation  would  be  utterly  unreasonable  and 
render  the  ownership  or  occupancy  of  all 
property  extremely  hazardous.  We  are 
therefore  of  the  opinion  that  there  was  no 
evidence  of  negligence  upon  the  part  of  ap- 
pellant, In  connection  with  the  distressing 
accident  to  the  little  girl,  and  that  its  mo- 
tion for  a  peremptory  Instruction  should  have 
been  sustained. 

For  the  reason  indicated,  the  judgment  In 
each  of  the  cases  is  reversed,  and  cause  re- 
manded for  proceedings  consistent  herewith. 


BKIDWILL  et  al  v.  NELTNEB  et  al. 
(Court  of  Appeals  of  Kentucky.  Feb.  18,  1917.) 

1.  Easements  «j=»7(3)— Creation— Prescrip- 
tion. 

The  nse  by  plaintiffs  and  their  grantors  of  a 
passway  over  the  binds  of  defendants  adverse- 
ly for  at  least  60  years  gave  the  plaintiffs  an 
easement  in  the  passway  by  prescription  raising 
the  presumption  of  a  grant 

[Ed.  Note.— For  other  cases,  see  Basements, 
Cent  Dig.  H  17,  26-80,  82,  83;  Dec.  Dig.  «=» 
7(8).] 

2.  K  as  mints  <&=»7(2)— Creation— Prbbobip- 

TION. 

In  order  for  the  use  of  a  passway  over  land 
to  confer  a  prescriptive  right  to  an  easement 
therein,  such  use  must  have  continued  for  16 
years  adversely  to  the  owners  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  H  17,  26-28,  81,  33;  Dee.  Dig.  «=> 
7(2).] 

3.  Easements  «=»68  —  Passway  —  Duty  to 
Maintain. 

The  owners  of  land  are  not  charged  with 
any  duty  to  keep  a  passway  over  their  land  in 
proper  condition  for  travel  by  the  owners  of  an 
easement  by  prescription  therein. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  If  117-119;  Dec.  Dig.  «=>53.] 

4.  Easements  «=>36(1)— Prescription. 
The  right  by  prescription  to  a  passway  over 

land  iB  founded  upon  the  presumption  of  a  grant 
arising  from  the  adverse,  uninterrupted,  and 
continued  nse  of  the  passway  by  the  person  as- 
serting the  prescriptive  right  thereto  for  the 
statutory  period  of  limitations. 

[Bid.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  |}  77,  78,  88,  89;  Dec  Dig.  <&=> 
36(1).] 

6.  Easements  ej=>8(2,  8)— Passway—  Permis- 
sive Use. 

Where  the  use  of  a  passway  over  land  was 
accorded  to  another  by  the  owner  of  the  land  as 
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a  mere  privilege,  the  character  of  the  pasBway 
is  established  and  the  user's  right  continues  to 
be  permissive  and  revocable  until  something  is 
done  to  bring  notice  to  the  owner  that  the  char- 
acter of  the  use  has  been  changed. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  |g  24,  27-33;  Dec.  Dig.  <S=>8(2,  3).] 

Appeal  from  Circuit  Court,  Campbell 
County. 

Action  to  establish  an  easement  and  for 
injunction  by  Edward  L.  BridwiU  and  an- 
other against  Joseph  Neltner  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal. Affirmed. 

Blaine  McLaughlin,  of  Newport,  for  appel- 
lants. Jas.  O.  Wright,  of  Newport,  for  ap- 
pellees. 

SETTLE,  C.  J.  This  is  an  appeal  from  the 
judgment  of  the  Campbell  circuit  court,  re- 
fusing the  appellants,  Edward  L.  Brldwlll 
and  Anna  L.  Brldwlll,  his  wife,  the  use  of  a 
passway  maintained  by  the  appellees,  Joseph 
Neltner  and  others,  on  their  land,  from  an- 
other and  older  passway  also  on  their  land, 
which  bad  long  been  traveled  by  appellants 
from  their  land  and  residence  in  getting  to 
the  county  road  leading  from  Alexandria  to 
Oneonta,  both  In  Campbell  county.  The  judg- 
ment also  denied  appellants  a  mandatory  in- 
junction, asked  to  compel  the  removal  by  ap- 
pellees of  a  gate  erected  by  them  across  the 
passway  first  mentioned.  The  attached  map 
will  Indicate  with  approximate  correctness 
the  situation  of  the  lands  owned  by  the 
parties,  respectively,  and  the  locations  of 
the  two  pass  ways. 


It  will  be  observed  from  the  map  that  ap- 
pellant's land  adjoins  and  lies  southwest  of 
that  of  appellees,  and  that  the  east  boundary 
of  the  land  of  the  latter  lies  on  the  Ohio  riv- 
er, and  on  the  north  borders  for  a  consider- 
able distance  upon  the  county  road  running 
from  Alexandria  to  Oneonta.  The  old  pass- 
way,  which  for  many  years,  had  been  used 
by  appellants  and  their  vendors,  runs  from 
the  letter  A,  on  their  land,  shown  on  the 
map,  down  a  tributary  of  Ten  Mile  creek 
through  the  land  of  appellees  to  an  old  ford 
on  Ten  Mile  creek,  thence  In  a  northerly  di- 
rection over  the  land  of  one  Marsh  to  the 
letter  C,  where  It  intersects  the  county  road, 
and  the  county  road  formerly,  and  for  a 
great  many  years,  ran  from  letter  C  to  letter 
C  on  the  map;  thence  at  right  angles  and  In 
a  southwardly  direction  across  the  land  of 
appellees;  but  about  10  years  ago  the  coun- 
ty road  was  changed,  that  part  of  It  from  the 
letter  D  to  the  letter  G  on  the  map  being 
abandoned,  and  It  was  then  made  to  run  from 
the  letter  D  southwardly  to  the  letter  E  on 
the  map;  thence  eastwardly  to  the  letter  P, 
where  It  entered  the  road  leading  to  Oneonta. 
Wjhen  the  road  was  changed  by  running  it 
from  D  to  E,  the  fiscal  court  of  the  county 
caused  to  be  constructed,  a  short  distance 
from  letter  E,  a  bridge  across  Ten  Mile  creek. 
Shortly  thereafter  the  appellees  erected  on  the 
bluff  near,  and  west  of  letter  E,  a  dwelling 
house,  and  about  the  same  time  established 
for  their  own  use  the  passway  which,  as 
shown  on  the  map,  leaves'  the  old  passway, 
so  long  used  by  appellants  and  their  vendors, 
at  the  letter  B,  and  intersects  the  county 
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road  at  the  letter  B  near  the  bridge  on  Ten 
Mile  creek.  This  passway  Is  the  one  In  con- 
troversy; It  being  the  contention  of  appel- 
lants that  it  constitutes  a  mere  change  In 
the  old  pass-way  they  are  entitled  to  use,  and 
will  afford  them  a  better  and  nearer  route 
to  the  county  road.  On  the  other  hand,  it 
Is  the  contention  of  appellees  that  the  new 
passway  was  not  Intended  to  be,  and  is  not, 
a  change  of  the  old  passway,  but  was  made 
for  the  use  of  themselves  and  tenants  alone, 
and  that  appellants  are  not  entitled  to  the 
use  thereof;  that,  in  getting  from  their  land 
to  the  county  road,  appellants  are  confined 
to  the  old  passway  which  Intersects  the  coun- 
ty road  at  C,  to  which  they  had  acquired 
a  right  by  long  use  and  prescription,  although 
It  runs  In  most  part  over  the  land  of  appel- 
lees. 

[If  2]  Upon  looking  to  the  evidence  found 
in  the  record  we  find  that  its  great  weight  Is 
to  the  effect  that  appellants  and  their  vendors 
have  used  as  a  matter  of  right  adversely  to 
appellees  and  all  others  the  passway  from  let- 
ter A  to  the  county  road  at  C  for  at  least 
60  years,  which  clearly  gives  appellants  an 
easement  In  the  passway  by  prescription, 
raising  the  presumption  of  a  grant  We  are 
further  of  opinion  that  the  weight  of  evi- 
dence strongly  conduces  to  show  that  they 
have  not  obtained  such  right  to  the  use  of 
the  passway  opened  by  appellees  upon  their 
land  from  B  to  E;  and  though  it  appears 
that  they,  and  one  or  more  of  their  vendors 
and  even  others,  occasionally  traveled  the 
latter  passway,  in  going  to  the  county  road, 
such  use  as  was  thus  made  of  it  was  merely 
permissive.  In  other  words,  the  evidence 
fails  to  show  that  appellants  or  their  vendors 
nave  had  such  continued,  adverse  use  of  the 
passway  from  B  to  B  as  would  prevent  ap- 
pellees from  prohibiting  at  any  time  their 
further  use  of  it  Indeed,  the  fact  that  the 
new  passway  was  established  only  10  or  11 
years  ago  of  Itself  demonstrates  that  appel- 
lants have  not  had  such  constant  or  continu- 
ed use  of  it  as  would  entitle  them  to  claim 
it  of  right ;  for  such  use,  to  confer  upon  them 
a  prescriptive  right  to  an  easement  therein, 
must  have  continued  for  15  years  adversely 
to  the  appellees. 

It  Is  further  apparent  from  the  evidence 
that  the  passway  from  B  to  E  was  not  in- 
tended, or  made,  as  a  change  in  the  old  pass- 
way,  but  was  opened  for  the  convenience  of 
appellees  and  their  tenants  alone. 

[3]  We  are  aware  that  it  has  been  repeat- 
edly held  by  this  court  that  the  right  of  the 
public  or  an  individual  to  a  passway,  when 
properly  acquired  by  prescriptive  use,  is  not 
ordinarily  lost  by  mere  changes  In  the  pass- 
way.  It  will,  however,  be  found  by  an  ex- 
amination of  the  cases  so  holding  that  the 
changes  made  were  not  In  the  termini  of  the 
passway  or  its  course,  but  where  it  ran 
through  a  woodland  or  unlnclosed  and  uncul- 
tivated fields,  and  the  changes  were  so 
slight  as  to  make  little  difference  in  the  loca- 


tion of  the  passway  or  its  use.  Wray  v. 
Brown,  155  Ky.  761,  160  S.  W.  488;  Salmon 
v.  Martin,  156  Ky.  309,  160  S.  W.  1058;  An- 
derson v.  Southworth,  76  S.  W.  891,  25  Ky. 
Law  Bep.  776.  But  to  the  case  before  us 
there  have  been  no  changes  of  the  character 
referred  to.  The  passway  In  dispute  is  a 
new  passway,  having  new  termini  and  a 
wholly  different  course.  The  old  passway, 
so  long  used  by  appellants  and  their  ven- 
dors, Is  intact  If,  as  complained  by  them, 
from  the  ford  at  the  creek  to  its  point  of  in- 
tersection with  the  county  road  at  C,  it  has 
gotten  so  out  of  repair  as  to  make  its  use 
by  appellants  impracticable,  it  is  because 
they,  and  others  entitled  to  travel  It  nave 
failed  to  keep  It  in  repair.  Appellees  are  not 
to  blame  for  its  condition.  They  do  not  use 
it  or  require  its  use ;  nor  are  they  charged 
with  any  duty  to  keep  it  In  proper  condition 
for  travel. 

[4]  A  right  by  prescription  to  a  passway  is 
founded  upon  the  presumption  of  a  grant 
such  presumption  arising  from  the  adverse, 
uninterrupted,  and  continued  use  of  the  pass- 
way,  by  the  person  asserting  the  prescrip- 
tive right  thereto,  for  the  statutory  period 
of  limitations.  O'Daniel  v.  O'Daniel,  88  Ky. 
185,  10  8.  W.  638,  10  Ky.  Law  Bep.  760; 
Bowen  v.  Cooper,  66  &  W.  601,  23  Ky.  Law 
Bep.  2066;  Chenault  v.  GravUt,  85  8.  W. 
184,  27  Ky.  Law  Rep.  403;  Talbott  v.  Thorn. 
91  Ky.  417,  16  8.  W.  88,  18  Ky.  Law  Bep. 
401;  Riley  v.  Buchanan,  116  Ky.  625,  76  S. 
W.  627, 25  Ky.  Law  Rep.  863,  63  L.  R.  A  642, 
8  Ann.  Gas.  788;  Ray  v.  Nally,  89  S.  W.  486, 
28  Ky.  Law  Rep.  421 ;  Trustee  Cln.  S.  Ry.  v. 
Slaughter,  126  Ky.  492,  104  S.  W.  291,  81 
Ky.  Law  Rep.  913;  Prewltt  v.  Houstonville 
Cemetery  Co.,  101  S.  W.  892,  81  Ky.  Law 
Rep.  126;  Boyd  v.  Morris,  106  &  W.  867, 
32  Ky.  Law  Bep.  642;  L.  A  N.  R.  Co.  v. 
Hagan,  141  Ky.  20,  131  S.  W.  1018,  85  L.  R. 
A  (N.  8.)  189. 

[5]  But  when  it  is  made  to  appear  that 
the  use  of  the  passway  was  accorded  to  the 
claimant  by  the  owner  of  the  land  as  a  mere 
privilege,  the  character  of  the  passway  Is  es- 
tablished, and  the  tatter's  right  to  the  use 
thereof  continues  to  be  permissive  until 
something  Is  done  to  bring  notice  to  the  own- 
er of  the  land  that  the  character  of  the  use 
has  been  changed.  For  one  cannot  enter 
upon  the  use  of  a  permissive  privilege  and 
claim,  after  a  lapse  of  time,  that  he  intended 
during  the  while  that  it  should  be  as  of 
right  and  In  spite  of  the  owner's  will,  and 
thereby  gain  a  title  to  it.  Swango  Greene, 
155  Ky.  227,  159  S.  W.  692. 

We  are  convinced  from  the  evidence  In 
this  case  that  such  use  as  appellants  and 
others  have  made  of  the  passway  In  con- 
troversy was  permissive  only,  and  a  neigh- 
borly accommodation  or  courtesy  from  the 
appellees;  and,  this  being  so,  appellees  bad 
the  undoubted  light  to  revoke  the  privilege 
at  any  time  they  saw  proper  to  do  so.  It 
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followB  from  what  has  been  said  that  there 
is  no  error  In  the  judgment  of  the  circuit 
court  Hence  it  is  affirmed.  \ 


CENTRAL  KENTUCKY  TRACTION  CO.  v. 

CITY  OF  WINCHESTER. 
(Court  of  Appeals  of  Kentucky.  Feb.  IS,  1917.) 

1.  Appeal  and  Error  «a»1171(l)— Judgment 
—Trivial  Defect. 

The  appellate  court  will  not  order  a  reversal 
because  of  a  trivial  error  in  the  amount  of  the 
judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4546,  4552,  4554 ;  Dec.  Dig. 
<&=>1171(1).] 

2.  Appeal  and  Erbob  «=>1026  —  Harmless 
Ebbob. 

Where  appellant  was  not  prejudiced  by  cer- 
tain rulings  of  the  trial  court,  ft  cannot  com- 
plain of  such  rulings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4029,  4030;  Dec.  Dig.  «=» 
1026.7 

3.  Stbeet  Railroads  «=>88  —  Improvement 
op  Stbeet  bt  Citt — Notice  bt  Obdinance. 

Where  a  street  railway  company's  franchise 
required  it  to  improve  its  portion  of  the  street 
to\»rrespond  with  the  city's  Improvement  of  the 
street  upon  notice,  or  to  pay  for  same  if  done 


by  the  city,  an  ordinance  passed  and  publish- 
ed for  improving  the  street  at  the  abutting 
owners'  expense  was  sufficient  notice  to  the 
street  railway  company,  it  having  assumed  the 
obligations  of  an  abutting  owner. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  |J  99-111 ;  Dec.  Dig.  «=>38  J 

4.  Stbeet  Railroads  <8=>57(5)— Improvement 
of  Stbeet  by  Citt— Actual  Notice. 

In  an  action  by  a  city  against  street  rail- 
way company  for  improvements  made  by  the 
city  to  the  track  and  street  evidence  held  to 
show  that  the  company  had  actual  notice  from 
the  city  to  make  such  improvements  and  refused 
to  do  so. . 

[Ed.  Note.— For  other  Street  Rail- 

roads, Cent.  Dig.  1 141 ;  Dec.  Dig.  «=>57(5).] 

5.  Street  Railroads  <8=>38  —  Improvement 
or  Stbeet  bt  Citt— Acceptance  or  Bene- 
fits— Notice. 

Where  a  street  railway  company  had  receiv- 
ed actual  notice  from  the  city  to  make  changes 
in  its  track  construction,  and  it  refused  to  do  so, 
but  permitted  the  city  to  do  the  work  and  ac- 
cepted the  benefits,  it  cannot  question  the  suffi- 
ciency of  its  notice. 

[Ed.  Note.— For  other  eases,  see  Street  Rail- 
roads, Cent  Dig.  §§  99-111 ;  Dec.  Dig.  *=»38J 

6.  Street  Railroads  «=»38— Improvement  or 
Stbeet  by  City— Obdinance— Waives  by 

City. 

An  ordinance  for  street  improvement  re- 
quiring a  street  railway  company  to  furnish 
rails,  etc.,  which  were  not  a  part  of  the  street 
construction,  but  entirely  for  the  company's  ben- 
efit, was  not  a  waiver  by  the  city  to  demand 
the  construction  of  the  railway  company's  part 
of  the  street  by  it  as  an  abutting  owner. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  SI  99-111;  Dec.  Dig.  «=S8.] 

7.  Stbeet  Railroads  $=>38— Improvement  or 
Street  by  City — Notice. 

Where  a  street  railway  company  admitted 
that  an  ordinance  was  notice  to  it  to  furnish 
rails,  etc,  incident  to  improvement  of  the  street, 
this  amounts  to  a  confession  that  it  received  no- 
tice of  the  city's  purpose  to  improve  the  street, 
which  carried  with  it  the  company's  obligation 


to  pay  for  its  share  of  the  improvement  when 

it  failed  to  do  the  work  itself. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig-  if  OO-luTDec.  Dig.  «=>38.] 

8.  Street  Railroads  «j=>38— Improvement  or 
Street  by  City— Franchise— "In  All  Re- 
spects. " 

Where  a  street  railway  company's  franchise 

required  it  to  improve  its  portion  of  the  street 
to  conform  with  the  rest  of  the  street  "in  all 
respects,"  and  upon  the  company's  refusal  the 
city  constructed  the  company's  portion,  different 
only  in  the  depth  of  excavation  necessary  to 
accommodate  ties  and  foundation,  this  was  not 
contrary  to  the  franchise,  and  the  company  was 
liable  for  the  cost 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  99-111 ;  Dec.  Dig.  «=»8&] 

9.  Appeal  and  Ebbob  <8=»848(1)— Questions 
or  Practice  Not  Affecting  Appellant. 

Questions  of  practice  presented  on  appeal 
which  do  not  in  any  way,  affect  appellant's  lia- 
bility, will  not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8881-3885,  8337-3341; 
Dec.  Dig.  «=»843(1).J 

Appeal  from  Circuit  Court,  Clark  County. 

Action  by  the  City  of  Winchester  against 
the  Central  Kentucky  Traction  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Pendleton,  Bush  &  Bush,  of  Winchester, 
for  -appellant  O'Rear  &  Williams,  of  Frank- 
fort, and  B.  R.  Jouett,  Harvey  T.  Lisle  and 
J.  Smith  Hays,  all  of  Winchester,  for  appel- 
lee. 

CLARKE,  J.  On  September  7,  1906,  a 
street  railway  franchise  was  granted  by  the 
city  of  Winchester,  a  city  of  the  fourth  class, 
to  the  Central  Kentucky  Traction  Company. 
The  franchise  contained  the  following  agree- 
ment upon  the  part  of  the  traction  company, 
which  is  the  basis  of  this  action: 

"Should  the  city  at  any  time,  from  time  to 
time,  change  the  material  of  the  streets  through 
which  said  railroad  runs  through  said  city  are 
constructed,  or  the  grade  thereof,  and  recon- 
struct or  rebuild  said  streets  or  any  portion  of 
them,  with  brick  or  other  material  than  mac- 
adam, of  which  they  are  now  constructed,  said 
purchaser  or  his  assigns  on  the  demand  of  the 
city  council  shall  rebuild  or  reconstruct  the 
space  between  the  rails  of  its  road  and  for  eight- 
een inches  on  each  side  of  said  rails  through 
said  portions  of  said  streets  which  are  thus  re- 
built or  reconstructed  by  the  city,  with  the  same 
kind  of  material  used  by  the  city  and  such  por- 
tions of  said  streets  so  reconstructed  by  the  said 
purchaser  or  his  assigns  shall  be  made  at  the 
expense  of  said  purchaser  or  his  assigns  and 
to  conform  in  all  respects  with  the  remainder 
of  said  street  so  constructed  by  the  city. 

"9th.  If  said  grantees  shall  ever  at  any  time 
fail  to  promptly  and  fully  conform  and  comply 
with  any  duty  or  obligation  herein  imposed, 
then  the  said  city  of  Winchester  may,  at  its  op- 
tion, proceed  to  perform  and  execute  the  same 
at  the  cost  and  expense  of  said  grantee,  and  the 
said  grantee  shall  immediately  become  and  re- 
main liable  to  the  city  of  Winchester  for  any  and 
all  loss,  expense,  cost  or  damage,  ten  days'  no- 
tice, however,  of  such  failure  and  of  the  thing 
required  to  be  done  shall  first  be  given  the  gran- 
tee." 

After  this  franchise  was  granted,  and  be- 
fore the  passage  of  the  ordinance  hereln- 
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•Iter  referred  to,  the  Central  Kentucky  Trac- 
tion Company  was  consolidated  with  the  Ken- 
tucky Traction  &  Terminal  Company.  Under 
section  8672,  Kentucky  Statutes,  which  la 
a  part  of  the  charters  of  cities  of  the  fourth 
class,  such  does  are  authorised  and  em- 
powered to  make  such  improvements  as  were 
made  here,  at  the  exclusive  cost  of  the  abut- 
ting property  owners,  and,  under  thjs  au- 
thority, the  city  council  of  Winchester,  In 
Kay,  1812,  regularly  passed  an  ordinance, 
providing,  in  conformity  with  the  law,  for 
the  paving,  with  brick,  of  the  streets  of  the 
city,  Including  a  portion  of  Main  street, 
which,  alone,  Is  involved  here,  and  providing 
that  the  Cost  and  expense  of  this  Improve- 
ment, in  accordance  with  the  specifications 
therein  set  out,  should  be  at  the  exclusive 
cost  of  the  abutting  property  owners,  to  be 
apportioned  by  the  city  engineer  and  board 
of  council  according  to  the  number  of  front 
feet  owned  by  the  owners,  respectively,  with 
liens  upon  such  property  to  secure  payment 
of  the  amounts  thus  apportioned. 

No  question  is  made  that  the  ordinance 
was  not  regularly  passed;  that  the  work 
was  not  done,  by  the  contractors  to  whom  the 
contract  was  awarded,  according  to  the  con- 
tract; that  the  work  was  not  received  by 
the  city,  and  the  liability  of  abutting  prop- 
erty owners  fixed  for  their  respective  ap- 
portionments, with  liens  attaching  to  their 
respective  properties,  to  secure  such  appor- 
tionments. After  the  passage  of  this  ordi- 
nance, and  in  accordance  therewith,  the  city, 
on  the  2d  day  of  August,  1012,  contracted 
with  Daniels,  Lyst  A  Douglas,  the  successful 
bidder,  for  the  reconstruction  of  the  said 
street.  On  September  16,  1012,  the  mayor 
of  the  dty  caused  to  be  served  upon  appel- 
lant, a  written  notice,  which  is  as  follows: 

"September  10,  1912. 
"Central  Kentucky  Traction  Co.,  City— Gen- 
tlemen: Ton  are  hereby  notified  that  the  board 
of  council  of  the  city  of  Winchester,  has,  by  or- 
dinance duly  adopted  directed  that  Main  street 
between  the  C.  &  0.  R.  R.  and  Boone  avenue  in 
this  city,  be  improved  by  original  construction, 
by  paving  with  vitrified  brick.  One  section  of 
said  ordinance  is  as  follows:  The  street  rail- 
way track  shall  be  composed  of  seven  (7)  inch 
girder  street  car  rails,  on  the  best  quality  of 
sawed  white  oak  ties,  six  inches  deep,  seven 
inches  wide  and  seven  feet  long.  The  snbgrade 
shall  be  excavated  to  a  depth  of  seventeen  (17) 
inches.  The  ties  shall  be  spaced  three  feet  cen- 
ter to  center.  The  ties  shall  rest  on  a  bed  of 
concrete  four  (4)  inches  thick  aad  be  filled  be- 
tween and  over  and  at  the  ends  with  concrete 
as  shown,  on  plan  in  city  engineer's  office.  The 
concrete  shall  be  of  the  same  quality  as  for  pav- 
ing foundation.  The  price  in  the  proposal  shall 
oover  excavating  foundation,  looking  up  track, 
putting  in  concrete  and  completing  the  paving 
between  tracks  and  eighteen  indies  outride  of 
eaeh  rail.  The  street  railway  company  to  tar- 
nish rails,  connections,  spikes  and  ties,  and  lay 
ties  and  rail'  And  that  you  are  expected  to 
comply  with  the  conditions  as  set  out  in  your 
franchise  by  which  yon  are  to  construct  that 
part  of  the  street  between  the  rails  and  within 
eighteen  inches  on  either  side  thereof.  [Signed] 
3.  A  Hughes,  Mayor  of  the  Oity  of  Winchester, 
Ky.,  this  Sept  10,  3912." 


Before  the  service  of  this  notice,  the  con- 
tractors had  begun  work  on  that  portion  of 
Main  street  Involved  In  this  controversy,  bat 
whether  upon  that  portion  of  the  street  that 
appellant,  under  the  franchise,  was  required 
to  construct  is  not  entirely  free  from  doubt, 
as  there  is  some  conflict  in  the  evidence  up- 
on that  point,  but  certain  it  is  that  no  work 
of  any  consequence  had  then  been  done,  upon 
that  part  of  the  street  for  the  construction 
of  which  appellant  was  liable.  Appellant 
paid  no  attention  to  the  notice,  did  not  offer 
or  express  a  desire  to  do  the  work  Itself, 
which  under  the  franchise  it  had  the  option, 
under  certain  conditions,  to  perform,  but 
stood  by  and  watched  the  contractors  per- 
form the  work  according  to  the  city's  spec- 
ifications, and  saw  the  city  receive  the  work, 
without  objection  of  any  kind,  except  that, 
upon  the  day  the  notice  was  served  upon  it, 
when  waited  upon  informally  by  some  of  the 
members  of  the  dty  council,  at  Its  office  In 
Lexington,  the  vice  president  and  chief  of- 
ficer In  Kentucky  of  the  railway  company, 
Mr.  Bacon,  stated,  according  to  his  version: 

"We  declined  construction  of  that  type,  as  it 
was  an  obsolete  type  of  construction  and  unduly 
expensive,  and  a  type  of  construction  that  we 
had  discontinued  the  use  of  for  years  before, 
and  that  we  did  not  consider  either  proper  or 
good  construction  for  this  dty.  and  that  we 
could  not  proceed  with  the  work  of  that  char- 
acter." 

According  to  the  version  of  the  dty  at- 
torney, who  was  present,  Mr.  Bacon  stated, 
the  company  was  going  to  decline  to  have 
anything  to  do  with  it,  because  he  had  con- 
cluded, after  consulting  with  its  engineer, 
that  the  foundation  required  was  not  suffi- 
cient to  support  the  track.  Whether  the 
reason  was  as  stated  by  Mr.  Bacon,  or  as 
stated  by  Mr.  Haggard,  the  dty  attorney, 
there  is  no  question  but  that  the  company 
did  refuse  to  construct  that  part  of  the  street 
Included  between  the  rails  and  IS  Inches  on 
either  side  of  the  track.  After  the  work  had 
been  completed  by  the  contractor  and  had 
been  accepted  by  the  dty,  and  the  cost  of 
construction  of  the  entire  street  had  been 
apportioned  to  the  abutting  property  own- 
ers, the  dty  brought  this  suit  against  appel- 
lant, seeking  to  recover,  under  the  franchise 
agreement,  the  amount  due  under  the  con- 
tract with  Daniels,  Lyst  &  Douglas  for  the 
construction  of  that  portion  of  the  street  in- 
cluded, between  the  rails  and  18  Inches  on 
either  side  thereof,  amounting  to  $6,996.42, 
with  interest  from  December  6,  1912,  the 
date  the  work  was  accepted  by  the  dty.  In 
its  petition,  the  dty,  after  setting  up  its 
franchise  contract  with  appellant,  the  im- 
provement of  the  street  by  the  dty,  the  ap- 
portionment of  the  entire  cost  thereof  to 
the  abutting  property  owners,  and  appellant's 
refusal  to  perform  or  pay  for  Its  part  of  said 
improvement,  conduded  as  follows: 

"The  plaintiff  says  that  by  reason  of  the  obli- 
gation set  forth  in  said  franchise  and  of  the 
performance  of  the  work  of  improving  Main 
street  as  set  forth  herein,  the  defendant  Central 
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Kentucky  Traction  Company  and  its  assignee, 
Kentucky  Traction  &  Terminal  Company,  be- 
came indebted  to  the  city  of  Winchester  primari- 
ly for  the  use  and  benefit  of  the  street  improve- 
ment fund  created  and  to  be  created  for  the  im- 
provement of  Main  street,  as  herein  set  forth 
in  the  sum  of  $6,996.42  with  interest  from  De- 
cember 16,  1912,  until  paid  at  the  rate  of  6  per 
cent,  per  annum,  and  that  the  defendants  have 
paid  no  part  of  said  sum  and  it  is  past  due. 
Wherefore  the  plaintiff,  the  city  of  Winchester, 
prays  judgment  for  the  use  and  benefit  of  the 
street  improvement  fund  of  said  city  against  the 
defendants,  Central  Kentucky  Traction  Com- 
pany and  the  Kentucky  Tractiorr  &  Terminal 
Company,  for  $6,996.42  with  interest  from  the 
16th  day  of  December  1912,  until  paid,  and 
for  its  costs  and  all  proper  relief." 

Appellant  filed  answer,  defending  upon 
the  ground  that  it  was  not  liable  for  any  of 
the  construction  work  because  the  city  had 
failed  to  give  it  notice,  aa  the  franchise  re- 
quired, that  the  work  was  required  of  It; 
that  the  ordinance  under  which  the  work 
was  done  assessed  the  total  cost  of  the  Im- 
provement against  the  abutting  property; 
owners,  and  required  of  appellant  only  "to 
furnish  rails,  connections,  spikes  and  ties 
and  lay  ties  and  rails" ;  that  the  street  rail- 
way company,  by  its  franchise,  was  liable 
only  for  a  construction  "with  the  same  kind 
of  material  *  *  .  •  to  conform  in  all  re- 
spects with  the  remainder  of  such  street, 
so  constructed  by  the  city,"  whereas  the  im- 
provement made  under  the  ordinance,  by  the 
city,  between  the  company's  rails  and  18 
inches  on  either  side  thereof,  did  not  con- 
form with  the  remainder  of  the  street  Ap- 
pellee, by  reply,  traversed  the  affirmative 
allegations  of  the  answer,  and  pleaded  af- 
firmatively that  appellant  had  waived  the 
notice  required  under  the  franchise,  and  that 
it  was  estopped  to  deny  notice,  by  Its  noti- 
fication to  city  officials  that  It  would  not 
perform  any  of  the  work  required  by  the  or- 
dinance, and  by  its  acquiescence  in  the  per- 
formance of  the  contract 

At  this  point  J.  L.  Brown,  J.  D.  Simpson, 
W.  S.  Massey,  and  J.  H.  Keycs,  citizens  and 
taxpayers  of  the  city  of  Winchester,  and 
owners  of  property  abutting  upon  that  por- 
tion of  Main  street  traversed  by  appellant's 
railway  and  Involved  in  this  controversy, 
filed  a  petition  to  be  made  parties  to  this 
action,  and,  for  themselves,  and  on  behalf 
of  all  other  citizens  and  owners  of  abutting 
property,  to  recover  of  appellant  the  sum  of 
$6,996.42,  to  be  credited  upon  the  apportion- 
ments made  by  the  city  against  the  abutting 
owners  for  the  street  improvement  Appel- 
lant then  filed  a  rejoinder,  traversing  the 
affirmative  allegations  of  the  city's  reply, 
and  filed  a  special  and  general  demurrer  to 
the  petition  of  J.  L.  Brown  et  al.  There- 
after, on  September  26,  1914,  the  city  of 
Winchester  filed  a  surrejoinder,  completing 
the  issues  between  it  and  appellant 

On  December  7,  1914,  depositions  for  ap- 
pellant filed  October  21,  1914,  were  noted  of 
record,  and  the  cause  submitted  for  judg- 
ment without  objection.  On  the  11th  day  of 


December,  1914,  this'  submission  was  set 
aside,  on  motion  of  plaintiff,  and  without 
objection,  in  order  to  permit  J.  I*  Brown 
et  ail.  to  file  an  amended  petition,  to'  the  fil- 
ing of  which  there  was  no  objection.  This 
amended  petition  set  up,  In  detail,  the  exact 
amount  which  the  city,  by  a  later  ordinance, 
had  fixed  as  due  each  abutting  property  own- 
er, from  appellant  for  the  portion  or  the 
Improvement  for  which  appellant  was  lia- 
ble, that  had  been  assessed  against  each 
abutting  property  owner  which  totaled 
$7,000.09,  and  judgment  was  asked  for  that 
sum,  rather  than  $6,996.42,  and.  that  the 
plaintiff,  city  of  Winchester,  be  required  to 
credit  to  each  property  owner  the  sum  there- 
in shown  to  be  due  such  abutting  property 
owners,  respectively.  Immediately  follow- 
ing the  filing  of  this  amended  petition,  on 
motion  of  plaintiff,  the  cause  was  resubmit- 
ted. On  December  14, 1915.  appellant  moved 
the  court  to  set  aside  the  order  of  submis- 
sion and  to  permit  it  to  file  answer  to  the 
amended  petition  of  J.  I*  Brown  et  al.  This 
the  court  refused  to  do,  but  made  appel- 
lant's tendered  answer  part  of  the  record. 

On  the  19th  day  of  December,  1914, -the 
court  entered  &  judgment  against  appellant 
in  favor  of  the  city  of  Winchester  and  the 
petitioners,  J.  L.  Brown  et  al.,  for  and  on 
behalf  of  all  owners  of  property  abutting 
upon  that  part  of  Main  street  Involved  here, 
setting  out  the  amount  due  each  abutting 
property  owner,  which  amounts  aggregated 
$7,000.09. 

[1]  Before  entering  the  judgment  the  pe- 
titioners, J.  L.  Brown  et  al.,  were  not  by 
an  order  of  the  court  made  parties  to  the 
action,  nor  did  the  court  rule  upon  the  gen- 
eral or  special  demurrer  filed  by  appellant  to 
the  petition  of  J.  L.  Brown  et  aL  to  be  made 
parties.  The  answer  of  appellant  to  the  pe- 
tition of  J.  Xj.  Brown  et  al.  to  be  made  par- 
ties simply  attacked  the  methods  pursued 
by  the  adjoining  property  owners  in  pro- 
curing a  mandamus  from  the  circuit  court, 
requiring  the  city  council  to  apportion  to  the 
abutting  property  owners  the  amounts  due 
each  by  the  street  railway  company,  under 
its  franchise  contract  with  the  city;  but 
the  tendered  answer  did  not  deny  the  cor- 
rectness of  any  of  the  amounts  thus  appor- 
tioned, and  said  sums,  so  apportioned,  ag- 
gregated $7,000.09,  whereas  the  amount  pray- 
ed for  in  the  petition,  and  asserted  to  be  the 
amount  of  appellant's  liability  under  the 
contract  is  $6,996.42.  The  difference  in  these 
amounts  is  so  trivial  that  this  court  would 
not  order  a  reversal  because  of  an  error  in 
the  judgment  even  if  it  were  clear  that  there 
was  such  an  error,  in  accepting  one  of  these 
amounts,  rather  than  the  other.  However, 
as  the  tendered  answer  of  appellant  to  the 
amended  petition  of  J.  L.  Brown  et  aL  did 
not  deny  the  correctness  of  the  aggregate 
amount  of  the  apportionments  therein,  or  of 
any  of  the  apportionments,  it  would  seem 
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that  the  court  "Was  authorized  In  accepting 
the  sum  therein  stated  to  be  due,  rather 
than  the  sum  originally  stated  In  the  peti- 
tion. 

[2]  Counsel  for  appellant  complain  of  the 
refusal  of  the  court  to  pass  upon  the  gen- 
eral and  special  demurrers  to  the  petition  of 
3.  L.  Brown  et  al.,  to  be  made  parties,  of 
the  refusal  of  the  court  to  file  the  tendered 
answer  to  such  petition,  and  of  the  fact  that 
the  court,  In  setting  aside  the  order  of  sub- 
mission made  in  the  absence  of  counsel  for 
appellant,  put  appellant  upon  terms  by  limit- 
ing its  time  for  taking  proof.  But  even  If 
we  were  to  concede  that  the  court's  action, 
in  each  of  these  Instances,  was  erroneous, 
which,  however,  Is  not  true,  appellant  would 
still  be  In  no  position  to  complain,  by  rea- 
son of  the  fact  that  by  none  of  these  rulings 
was  It  in  any  way  prejudiced,  since  its  only 
defense  Is  that  it  Is  not  liable  at  all,  but 
does  not  complain,  if  liable,  of  the  disposi- 
tion of  the  funds  ordered  by  the  Judgment, 
and  it  does  not  claim  to  have  been  prevented 
from  Introducing  all  the  evidence  It  had  In 
the  time  given  by  the  court.  Therefore  we 
shall  waive  the  question  whether  or  not  the 
individual  property  owners  were,  In  fact, 
made  parties  to  the  action,  and  we  will  now 
consider  the  question,  upon  its  merits,  at 
issue  upon  the  pleadings  filed  by  the  city, 
on  the  one  hand,  and  by  appellant,  on  the 
other,  and  that  question  is  whether  or  not, 
under  the  franchise,  appellant  is  liable  for 
the  amount  due  under  the  city's  contract 
for  the  reconstruction  of  that  portion  of 
Main  street  between  the  railway  tracks  and 
18  Inches  on  either  side  thereof.  Undoubted- 
ly, appellant's  franchise  was  a  valid  and  sub- 
sisting contract,  supported  by  a  good  and 
sufficient  consideration,  which  imposed  up- 
on appellant  the  obligation  to  either  make 
itself,  upon  demand  by  the  city,  such  improve- 
ments as  the  ordinance  required  to  be  made, 
or  to  pay  for  same  when  made  by  the  city 
after  its  refusal  to  comply  with  the  demand. 

We  shall,  first,  consider  whether  the  city, 
before  making  the  improvement,  made  such 
demand  upon  appellant  to  do  it  as  was  pro- 
vided for  in  the  franchise.  Counsel  for 
appellant  contend  that  the  city  could  make 
a  demand  only  through  Its  council  by  an  or- 
der entered  of  record,  and  that  the  notice 
served  upon  it  by  the  mayor  of  the  city,  In 
the  absence  of  such  order  of  record,  was  of 
no  effect  whatever. 

[3]  In  the  case  of  O.  &  O.  Ry.  Co.  v.  Mul- 
11ns,  H  Ky.  355,  22  S.  Wl  658,  15  Ky.  Law 
Rep.  139,  it  was  held  that  where  a  city  char- 
ter, which  authorized  the  city  to  construct 
sidewalks  and  to  assess  the  cost  of  such  con- 
struction against  the  abutting  property,  pro- 
vided that  the  owners  of  such  property 
should,  for  the  period  of  15  days,  have  the 
privilege  of  doing  the  work  themselves,  no- 
tice to  the  lot  owners  of  the  passage  of  the 
ordinance  or  resolution  providing  for  the 
improvement  was  necessary  in  order  to  give 


the  lien  for  the  cost  of  construction,  but 
actual  notice  was  not  required;  that  the 
passage  and  publication  of  the  ordinance  fur- 
nished the  owner  with  constructive  notice 
and  were  sufficient  By  contract  appellant 
had  assumed  the  obligation  of  the  abutting 
property  owners  for  a  portion  of  the  street, 
and  If,  by  the  law,  abutting  property  owners 
were,  by  the  passage  and  publication  of  the 
ordinance,  given  notice  of  the  city's  demand 
upon  them  to  construct  sidewalks  at  their 
own  cost,  if  they  desired  so  to  do,  it  would 
seem  that  appellant,  when  by  contract  It  as- 
sumed a  part  of  the  obligation  primarily 
fixed  by  law  upon  the  abutting  property  own- 
ers, had  put  itself  in  the  same  position  as 
the  abutting  owners  with  regard  to  the  no- 
tice of  demand  upon  it  by  the  city  to  exer- 
cise its  option  to  perform  the  required  work 
in  the  construction  of  the  street,  If  it  de- 
sired to  do  the  work  Itself. 

[4,  S]  But,  whether  this  be  true  or  not, 
the  evidence  shows  conclusively  that  the 
mayor  of  the  city,  in  his  official  capacity, 
made  formal  demand  of  appellant  that  It 
comply  with  its  agreement  In  the  construc- 
tion of  the  street,  and  that  appellant  refused 
to  exercise  Its  option,  under  the  contract,  to 
do  the  work  Itself,  and  thereby  elected  not 
to  do  the  work  itself,  as  It  had  the  right  to 
do,  and  whether  or  not  this  notice  was  given 
In  a  strictly  formal  way,  appellant  thereby 
had  received  actual  notice  that  it  would  be 
held  responsible  for  Its  portion  of  the  Im- 
provement, according  to  the  terms  of  its  con- 
tract, and,  having  been  given  thereby  an 
opportunity  to  exercise  its  option  and  make 
the  Improvement  Itself,  and  having  refused 
to  do  so,  it  will  not  be  permitted,  having  re- 
ceived the  benefit  of  the  improvement,  to 
question  the  sufficiency  of  the  notice.  The 
contract  between  the  city  and  appellant  made 
appellant  liable  for  the  cost  of  the  construc- 
tion of  a  designated  part  of  the  street  oc- 
cupied by  its  tracks,  and  gave  to  appellant 
the  right,  if  it  so  desired,  to  do  the  work 
itself;  in  other  words,  it  provided  that,  no 
matter  how  the  work  was  done,  it  should  be 
at  the  expense  of  appellant,  but  that,  be- 
fore being  required  to  pay  for  the  work  done 
by  the  city,  appellant  should  have  the  op- 
portunity of  doing  the  work  itself.  That 
appellant  was  afforded  that  opportunity  In 
the  instant  case,  and  refused  to  avail  it- 
self of  same,  cannot  be  denied.  Nor  can  it 
say  that  it  was  denied  such  opportunity,  by 
reason  of  the  fact  that  before  the  notice  was 
served  upon  it  by  the  mayor  the  city  had 
contracted  with  others  to  do  the  work.  That 
the  city  had  so  done  might  have  Involved  it 
with  those  with  whom  it  had  contracted,  but 
that  fact  need  not  have  Interfered,  and  Is 
not  shown  to  have  interfered  in  any  way, 
with  appellant  doing  the  work,  if  it  had  so 
desired.  Mr.  Bacon  in  his  testimony  stated 
that  the  company  did  not  refuse  to  do  the 
work  because  of  the  failure  to  make  demand 
upon  it,  but  because  of  the  fact  that  the 
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company  did  net  approve  of  the  method 
adopted  by  the  city  for  Improvement  of  the 
street  That  this  was  not  a  sufficient  rea- 
son for  Its  refusal  Is  not  even  argued  by 
counsel  for  appellant  Moreover,  the  liabil- 
ity fixed  upon  appellant  was  for  the  use  and 
benefit  of  abutting  property  owners  upon 
whom,  In  the  absence  of  such  a  contract,  the 
burden  Is  -cast  by  the  law,  which  liability 
the  city  could  not  have  waived,  even  had  It 
so  desired,  and  notice,  actual  or  constructive, 
to  appellant  that  the  city  required  the  im- 
provement of  the  street  put  upon  appellant 
the  duty  of  performing  its  part  of  the  work 
itself,  if  it  would  escape  liability  for  a  con- 
struction by  the  dty. 

[(]  Appellant  contends  that  the  ordinance 
which  required  of  it  only  that  It  "furnish 
rails,  connections,  spikes  and  ties,  and  lay  ties 
and  rails,"  was  notice  to  it  that  nothing 
more  was  required  of  it  and  that  the  city- 
had  thus  waived  the  right  to  demand  of  it 
construction  of  any  part  of  the  street  But 
these  things,  rails,  etc.,  were  no  part  of  the 
construction  of  the  street,  for  which  the  city 
or  abutting  property  owners  were,  in  any 
event  liable;  they  were  entirely  for  appel- 
lant's own  private  use  and  benefit 

[7]  The  claim  that  the  ordinance  was  no- 
tice to  appellant  for  this  purpose  is  a  confes- 
sion that  appellant  was  notified,  by  the  ordi- 
nance, of  the  purpose  of  the  city  to  improve 
the  street  which  carried  with  it  appellant's 
contractual  obligation  to  pay  for  its  part  of 
the  improvement  unless  it  did  the  work  be- 
fore it  was  done  by  the  city. 

[I]  The  next  ground  upon  which  appellant 
seeks  to  avoid  liability  for  the  Improvement 
is  that  by  the  terms  of  its  contract  with  the 
city,  it  was  obligated  only  to  construct  its 
portion  of  the  street  "with  the  same  kind 
of  material  used  by  the  city  *  •  •  and 
to  conform,  in  all  respects,  with  the  remain- 
der of  the  street  so  constructed  by  the  dty"; 
that  the  construction  made  by  the  dty  of  its 
portion  of  the  street  did  not  conform,  in  all 
respects,  with  the  remainder  of  the  street  so 
constructed  by  the  city.  This  argument  is 
based  upon  the  fact  that  the  dty  required  a 
total  excavation  of  17  inches,  under  appel- 
lant's portion  of  the  street  whereas  the  total 
excavation,  under  the  rest  of  the  street  was 
required  to  be  but  12  inches.  This  difference 
was  made  necessary  in  order  to  allow  space 
for  appellant's  ties  upon  which  its  rails  were 
laid,  but  except  for  the  fact  that  this  space 
was  provided,  as  bad  to  be  done  for  the  in- 
sertion of  the  necessary  support  for  appel- 
lant's track,  the  construction  was  in  all  re- 
spects the  same  in  all  portions  of  the  street 
If  this  provision  had  not  been  made,  appel- 
lant's ties  and  track  would  have  had  to  be 
placed  upon  the  top  of  the  completed  street 
or  the  concrete  base  omitted  from  its  portion, 
of  the  street  and  to  have  adopted  specifica- 
tions that  would  have  rendered  necessary 


either  of  these  results  dearly  was  not  con- 
templated by  the  contracting  parties,  and 
would  have  rendered  appellant's  part  of  the 
street  not  in  conformity  with  the  rest  of  la. 
By  reason  of  the  fact  that  the  space  must  be 
provided,  in  the  construction  of  the  street 
for  the  railroad's  tits  and  rails,  the  difference 
in  depth  of  the  excavation  for  the  company's 
part  of  tiie  street  was  absolutely  necessary, 
in  order  that  the  construction  of  the  whole 
street  should  be  uniform,  and  this  contention 
of  appellant  is  manifestly  without  merit 
'  [I]  Having  concluded  that  appellant  was 
liable  to  the  dty  for  the  use  and  benefit  of  the 
abutting  property  owners,  against  whom  the 
law  required,  under  the  plan  adopted  by  the 
dty,  that  the  cost  of  the  improvement  be  as- 
sessed, it  is  not  necessary  for  as  to  consider 
the  questions  of  practice  presented  by  appel- 
lant, since  none  of  them  affects  appellant's 
liability,  but  all  of  them  refer  to  the  appor- 
tionment by  the  court  of  the  sums  recovered 
by  the  dty  from  appellant  among  the  abut- 
ting property  owners,  with  which  appellant 
has  no  concern,  since  abutting  property  own- 
era,  by  their  pleadings  herein,  are  estopped 
from  again  asserting  against  appellant  claims 
for  their  respective  shares  of  the  recovery. 

For  the  reasons  indicated,  the  judgment  Is 
affirmed. 


STEELE  v.  GASSEIX  et  aL 

(Court  of  Appeals  of  Kentucky.    Feb.  18, 
1917.) 

1.  Powers  «j=»30— Joint  Execution. 

Where  a  naked  power,  not  coupled  with  an 
interest,  is  given  to  several,  it  must  be  executed 
by  all,  and  does  not  survive  on  the  death  of 
one,  but,  when  coupled  with  an  interest  it  may 
be  exercised  by  a  survivor,  though  the  power  is 
discretionary,  unless  a  contrary  intention  ap- 
pears. 

[Ed.  Note.— For  other  cases,  see  Powers,  Gent 
Dig.  fif  82-86;  Dec.  Dig.  «=»80.] 

2.  Powxbs  «5=»80— Survival  on  Dkath  of 
Joint  Done* — Statute. 

Where  a  deed,  conveying  land  to  husband, 
wife,  and  children,  conferred  a  power  of  sale 
upon  the  husband  and  the  wife  jointly,  it  being 
manifest  that  the  husband  was  mentioned  as 
one  of  the  donees  of  the  power  because  he  had 
an  inchoate  right  of  curtesy  in  the  land,  and  it 
was  necessary,  under  Ky.  St  f  606,  relating 
to  conveyances  by  married  women,  that  he 
should  either  unite  in  the  deed  to  a  purchaser 
of  the  land  or  theretofore  should  have  convey- 
ed to  him,  the  power  survived  to  the  wife  on 
the  death  of  the  husband,  to  be  exercised  in  the 
interest  of  herself  and  her  children,  for  whose 
benefit  it  was  clearly  conferred,  such  having 
been  the  intention  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Powers, 
Cent.  Dig.  ti  82-98;  Dec  Dig.  «=>30.] 

Appeal  from  Circuit  Court  Jessamine 
County. 

Suit  by  Amanda  T.  Cassell  and  others 
against  Dorothy  Steele,  by,  etc  From  a 
judgment  for  plaintiffs  the  guardian  ad  litem 
of  the  infant  defendant  appeals.  Judgment 
affirmed. 


«>=»For  other  cases  see  same  topic  ana  KEY-NUMBER  in  all  Key-Numbered  Dlgerta  and  Indexes 
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E.  It  Bronaugh,  of  Nlcholasville,  for  ap- 
pellant John  H.  Welch,  of  Nicholas ville,  for 
appellees. 

CLAY,  a  On  December  22,  1896,  Edwin  A. 
Holmes  and  wife  and  Julia  F.  Ambrose  and 
husband  conveyed  to  Amanda  T.  Cassell, 
wife  of  Eugene  A.  Cassell,  and  their  chil- 
dren, a  tract  of  land  located  in  Jessamine 
comity.  The  consideration  was  $8,200,  of 
which  $1,600  was  payable  in  cash  and  the 
balance  represented  by  notes,  and  by  a  mort- 
gage in  favor  of  William  Baiting's  executor, 
which  the  grantees  assumed.  The  deed  con- 
tains the  following  provision: 

"  •  •  *  The  said  Amanda  T.  Cassell  and 
Eugene  A.  Cassell  are  empowered  and  author- 
ized to  sell  and  convey  said  land  after  the  lien 
herein  retained  shall  have  been  fully  paid  off 
and  discharged,  if  they  desire  to  do  so,  and 
their  conveyance  shall  create  in  the  purchaser 
a  perfect  title  to  said  property  freed  from  any 
claim  of  said  children." 

Eugene  A.  Cassell  died  in  the  year  1899, 
leaving  the  following  children:  Eugenia  W. 
Cassell,  Anna  B.  Cassell,  Whitney  Cassell, 
and  Terra  Cassell.  Terra  Cassell  afterwards 
Intermarried  with  John  Steele,  and  died, 
leaving  one  child,  Dorothy  Steele,  an  infant 
Amanda  T.  Cassell  brought  this  suit  against 
her  children,  Eugenia  W.  Cassell,  Anna  B. 
Cassell  and  Whitney  Cassell,  and  her  grand- 
daughter, Dorothy  Steele,  alleging  that  all 
liens  on  the  land  had  been  paid  off  and  dis- 
charged, and  asking  that  it  be  adjudged  that 
she  alone  had  the  power  to  convey  the  land 
free  from  the  claims  of  her  children  and  in- 
Test  the  purchaser  with  a  perfect  title.  The 
defendants,  Eugenia  W.  Cassell,  Anna  B. 
Cassell,  and  Whitney  Cassell,  filed  an  an- 
swer, stating  that  they  were  all  of  age,  and 
that  they  united  in  the  prayer  of  the  peti- 
tion. R.  L.  Bronaugh,  an  attorney  of  the 
Jessamine  county  bar,  was  appointed  guard- 
ian ad  litem  for  the  infant  defendant  Dor- 
othy Steele,  and  in  her  behalf  interposed  a 
demurrer  to  the  petition.  The  demurrer  was 
overruled,  and,  the  guardian  ad  litem  having 
declined  to  plead  further,  the  court  adjudged 
that  Amanda  T.  Cassell  had  the  power  to 
convey  the  land  and  Invest  the  purchaser 
with  a  perfect  title.  The  guardian  ad  Id  tern 
appeals. 

[1]  The  argument  in  favor  of  a  reversal  Is 
as  follows:  Where  a  naked  power,  not  cou- 
pled with  an  interest,  is  given  to  several  per- 
sons, It  must  be  executed  by  all,  and  does 
not  survive  to  the  other  or  others  on  the 
death  of  one,  but  when  it  is  coupled  with  an 
Interest  it  may  be  exercised  by  a  survivor, 
even  though  the  power  is  discretionary,  un- 
less a  contrary  intention  appears  from  the 
Instrument  creating  the  power.  31  Oyc.  pp. 
1105,  1106,  and  1107;  Wooldridge's  Heirs, 
etc,  v.  Watklns'  Executor,  3  Bibb.  349 ;  Muld- 
row's  Heirs  v.  Fox,  etc.,'  2  Dana,  75;  At- 
singer  v.  Berger  et  al.,  151  Ky.  800, 152  S.  W. 
971,  50  L.  R.  A.  (N.  S.)  622.   Here  Mrs.  Cas- 


sell's  power  Is  coupled  with  an  Interest 
while  the  power  conferred  on  her  husband  is 
not  coupled  with  an  interest  Hence,  when 
he  died,  the  naked  power  conferred  on  him, 
who  had  no  interest  did  not  survive  to  his 
wife,  whose  power  was  coupled  with  an  in- 
terest 

[2]  As  we  view  this  case,  however,  It  differs 
very  materially  from .  those  cases  where  a 
grantor  or  testator,  because  of  his  special  con- 
fidence or  trust  In  certain  persons,  confers  on 
them  a  certain  power  to  be  exercised  for  the 
benefit  of  the  objects  of  his  bounty.  Here  the 
grantees  were  entire  strangers  to  the  gran- 
tors, who  received  full  value  for  the  land,  and 
therefore  had  no  other  interest  In  the  land 
after  the  lien  thereon  was  discharged.  In 
conferring  the  power  contained  in  the  deed, 
they  acted  solely  for  the  accommodation  of 
the  grantees.  The  only  purpose  of  the  power 
was  to  provide  for  the  sale  of  the  land  in  case 
some  one  of  the  grantees  was  under  the  disa- 
bility of  infancy.  While  the  power  of  sale  was 
conferred  upon  Mrs.  Cassell  and  her  husband 
Jointly,  it  is  manifest  that  he  was  mentioned 
as  one  of  the  donees  of  the  power  because  he 
had  an  inchoate  right  of  curtesy  In  the  land, 
and  It  was  necessary,  under  out  statute  relat- 
ing to  conveyances  by  married  women,  that 
he  should  either  unite  In  the  deed  to  the  pur- 
chaser, or  theretofore  should  have  conveyed 
to  him.  Kentucky  Statutes,  j  506.  Since  the 
purpose  of  the  power  was  to  authorise  a  sale 
of  the  land  during  the  infancy  of  the  children, 
we  conclude  that  it  was  not  the  intention  of 
the  parties  that  this  purpose  should  be  de- 
feated by  the  death  of  the  husband,  but  that 
the  power  survived  to  Mrs.  Cassell,  to  be  exer- 
cised in  the  interest  of  herself  and  her  chil- 
dren, for  whose  benefit  such  power  was  clear- 
ly conferred. 

Judgment  affirmed. 


SMITH  et  al.  v.  NOBLE  et  al. 
(Court  of  Appeals  of  Kentucky.  Feb.  13, 1917.) 

1.  Contracts  <8=>45— Delivery— Evidence— 
Presumption. 

If  one  to  whom  an  instrument  is  executed  is 
in  possession  of  it,  a  presumption  will  arise  in 
favor  of  its  delivery  wnich  can  be  rebutted  only 
by  clear  and  positive  evidence  to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §{  129-131;  Dec  Dig.  <8=>45.] 

2.  Vendor  and  Purchaser  ifl-  ill  Bono  for 
Deed — Deli  vert — Evidence —  Sufficiency. 

Evidence  held  to  show  that  a  bond  for  title 
to  land  involved  naming  one  of  the  defendants 
as  grantee  was  delivered  to  him. 

[Bid.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {§  69-76;  Dec.  Dig.  «=» 
44.] 

3.  Estoppel  <3=»18— Vendor  and  Purchaser 
«=>54— Bond  for  Title— Right  of  Grantee. 

A  bond  for  title  absolute  on  its  face  reciting 
the  sale  of  land  described  and  the  consideration 
therefor,  duly  signed,  delivered,  and  accepted, 
although  incomplete  as  a  deed,  was  sufficient 


£=>For  other  cases  see  same  topic  and  KBY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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(Ky. 


to  past  the  legal  title  as  between  the  immediate 
parties,  so  that  the  grantor  would  be  estopped 
to  maintain  a  suit  for  recovery  of  the  land. 

[Ed.  Note. — For  other  cases,  see  Estoppel. 
Cent.  Dig.  §  24 ;  Dec.  Dig.  <8=»18 ;  Vendor  and 
Purchaser,  Cent  Dig.  §  85;  Dec  Dig.  <8=>54.] 

4.  Estoppel  <S=28—  Bond  fob  Title— Ef- 
fect. 

Where  a  bond  for  title,  though  incomplete 
as  a  deed,  was  sufficient  to  pass  the  legal  title 
aa  between  the  immediate  parties,  the  neirs  of 
the  grantor,  being  his  privies,  are  likewise  bound 
by  the  instrument  and  estopped  to  question  the 
title  of  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  g  68;  Dec.  Dig.  <8=28.] 

6.  Do  web  <8=>49(4)— Fobfeitube— Termina- 
tion of  Husband's  Estate. 
Although  the  wife  of  the  grantor  in  a  bond 
for  title  did  not  sign,  as  she  had  signed  a  mort- 
gage deed  to  the  land  by  which  her  husband  was 
divested  of  legal  title,  so  that  the  husband  at 
the  time  of  his  death  was  not  seised  of  an  estate 
in  the  land  in  fee  simple,  the  wife  has  no  claim 
for  dower  in  the  land  based  on  her  failure  to 
sign  the  bond. 
[Ed.  Note.— For  other  cases,  see  Dower,  Cent 

u  iro  -t tin    i or    too    -* rr t  .    t\  t\;_  -r>  


Dig.  H  158-162,  165,  166,  174;  Dec.  Dig.  <&=> 
49(4).] 


Appeal  from  Circuit  Court,  Breathitt 
County. 

Action  by  Ellen  Noble  and  others  against 
John  M.  Smith  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Reversed, 
with  directions  to  dismiss  the  petition  and 
for  proceedings  In  accordance  with  opinion. 

Samuel  M.  Wilson,  of  Lexington,  and  O.  H. 
Pollard,  of  Jackson,  for  appellants.  Q.  W. 
Fleenor,  of  Jackson,  for  appellees. 

THOMAS,  J.  The  appellees  are  the  heirs 
of  James  W.  Noble,  who  died  Intestate  on 
January  1,  1900.  On  February  16,  1897,  lit- 
tle less  than  three  years  before  his  death, 
he  executed  an  absolute  deed  to  Hargis 
Bros.,  a  mercantile  firm  of  Jackson,  Ky.,  for 
about  10  acres  of  land,  which  Is  the  subject- 
matter  of  this  suit,  and  which  lies  in  Breath- 
itt county.  The  deed  also  conveyed  other 
tracts  of  land  upon  which,  including  the 
tract  here  involved,  there  was  a  mortgage  In 
favor  of  Thomas  Watts  for  $125,  and  $14 
due  on  a  town  lot  which  was  Included  in  the 
deed.  The  recited  consideration  In  the  Har- 
gis deed  is  the  payment  to  the  vendors  of  the 
sum  of  $130,  the  receipt  of  which  Is  acknowl- 
edged therein.  This  deed  was  acknowledged 
by  Noble  and  wife  and  duly  recorded. 

After  the  death  of  James  W.  'Noble,  and 
on  the  22d  day  of  August,  1902,  Hargis  Bros., 
composed  of  A.  H.  and  James  Hargis,  to- 
gether with  their  wives,  conveyed  the  10 
acres  to  B.  F.  Fugate  in  consideration  of  his 
paying  their  debt  of  $130,  and  interest,  which 
amounted  at  that  time  to  $1S7.  On  the  18th 
day  of  July,  1906,  Fugate  and  wife  and  Pat- 
rick Napier  and  wife,  In  consideration  of  $1,- 
031  paid  at  the  time,  conveyed  the  land  to  O. 
H.  Pollard  as  agent  and  trustee  for  the  Lex- 
ington &  Eastern  Railway  Company,  and 
said  agent  and  trustee  on  the  28th  day  of 


September,  1906,  conveyed  the  land  to  John 
M.  Smith,  reserving,  however,  a  strip  100  feet 
wide,  running  through  It  as  a  right  of  way 
for  the  contemplated  extension  of  the  track 
of  the  Lexington  &  Eastern  Railway  Com- 
pany. 

On  July  1,  1898,  James  W.  Noble  wrote  and 
signed,  with  reference  to  the  land  involved, 
the  following  writing: 

"This  indenture  made  and  entered  into  this 
July  1,  1898,  by  and  between  J.  W.  Noble,  of 
the  first  part,  and  C.  C.  Noble,  of  the  second 
part  all  of  the  county  of  Breathitt  and  state 
of  Kentucky:  Be  it  known  that  J.  W.  Noble, 
of  the  first  part,  hath  sold  unto  C.  C.  Noble,  of 
second  part,  a  tract  of  land  on  Lost  creek  that 
is  under  a  mortgage  to  Thos.  Watts  &  Son  for 
$125.00  and  to  Hargis  Co.  for  $130.00.  Said 
C.  C.  Noble  is  to  pay  said  mortgages  in  consid- 
eration of  said  land,  it  being  the  same  10  acres 
that  was  purchased  from  B.  F.  Fugate  for  $230.- 
00,  the  said  C.  C.  Noble  is  to  have  said  land, 
with  all  of  its  appurtenances  belonging  thereto. 
Said  boundary  containing  10  acres  more  or  less 
and  on  Lost  creek  and  in  Breathitt  county,  Ky. 

"J.  w;  Noble." 

On  the  back  of  this  writing  this  statement 
appears: 

"I  will  sine  this  within  bond  over  to  P.  C. 
Napier.  This  Feb.  5,  1901.        C.  C.  Noble." 

About  two  months  after  the  death  of  James 
W.  Noble,  who  lived  upon  the  10  acres,  his 
family  moved  away  from  it  and  have  never 
occupied  it  from  that  time.  C.  C.  Noble 
appears  to  have  taken  charge  of  this  particu- 
lar tract  and  rented  It  to  P.  a  Napier,  who 
moved  upon  it  some  time  in  September,  1900, 
and  continued  to  occupy  It  until  It  was  sold 
to  O.  H.  Pollard  as  trustee  for  the  railroad 
company.  Napier's  occupancy  of  the  land 
was  adverse  to  the  Interest  of  the  Noble  heirs 
and  to  all  others,  he  claiming  to  own  it  by 
virtue  of  the  assignment  of  the  bond  made 
to  him  by  C.  O.  Noble.  While  occupying  it, 
he  paid  the  balance  of  the  Watts  debt,  but, 
being  unable  to  pay  the  Hargis  debt,  he  en- 
tered Into  an  arrangement  with  B.  F.  Fugate 
by  which  the  latter  should  pay  that  debt  and 
take  deed  to  the  land  to  himself.  This  was 
done,  resulting  in  the  deed  executed  by  Har- 
gis to  Fugate  above  mentioned.  Napier,  how- 
ever, continued  to  occupy  the  land  as  stated, 
up  to  the  time  he  sold  it  to  Pollard,  but  it 
has  been  occupied  by  Smith,  claiming  It  as 
his  own  adversely  against  every  one,  since 
be  obtained  his  deed  from  Pollard,  trustee. 

In  February,  1910,  the  appellees  (plaintiffs 
below),  as  heirs  of  James  W.  Noble,  brought 
this  suit  against  appellants  Smith,  the  rail- 
road company,  Pollard,  trustee,  and  Ed  Fu- 
gate (defendants  below),  alleging  that  the 
deed  executed  by  Noble  to  Hargis  Bros,  was 
Intended  to  be,  and  was  In  fact,  a  mortgage, 
and  that  the  defendants,  when  they  acquired 
their  interest  In  the  land,  had  actual  knowl- 
edge of  this  fact.  They  asked  In  the  peti- 
tion that  the  deeds  under  which  defendants 
claimed  be  canceled  and  that  they  be  adjudg- 
ed the  owners  of  the  land,  and  they  further- 
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more  demanded  the  recovery  of  the  rents 
during  its  occupancy. 

The  answer  as  finally  amended  before  sub- 
mission consists  of  a  denial,  a  plea  of  cham- 
perty, and  furthermore  relies  on  the  execution 
of  the  bond  (absolute  on  its  face)  by  James 
W.  Noble  to  C.  C.  Noble  hereinbefore  copied. 
Upon  final  submission  the  trial  court  granted 
the  relief  sought  by  plaintiffs,  but  declined 
to  adjudge  C.  0.  Noble  any  Interest  in  the 
land,  or  to  take  away  from  the  defendant 
Ed  Fugate  a  small  fractional  part  of  an 
acre  which  he  had  secured,  and  upon  which 
some  of  his  relatives  were  burled,  but  it  al- 
lowed the  rents  to  be  offset  by  Improvements 
made  upon  the  land  by  the  defendant  Smith, 
which  relief  he  also  sought  in  his  answer. 
This  appeal  is  prosecuted  by  Smith,  Pollard, 
and  the  railway  company  to  reverse  the  Judg- 
ment in  so  far  as  It  affects  them. 

The  evidence  leaves  but  little  doubt  In  the 
mind  that  the  deed  executed  to  Hargls  Bros, 
was  intended  to  be  and  was  in  reality  a  mort- 
gage ;  nor  is  there  less  doubt  that  B.  F.  Fu- 
gate at  the  time  he  took  his  deed  from 
Hargls  Bros,  had  knowledge  of  the  nature  of 
their  title.  There  Is  no  evidence  that  Pol- 
lard, trustee,  acted  otherwise  than  in  the 
best  of  faith.  No  testimony  or  circumstance 
is  found  in  the  record  whereby  notice  was 
carried  home  to  him  of  any  equity  In  the 
land  which  James  W.  Noble  or  his  heirs 
might  have  growing  out  of  the  Hargls  trans- 
action or  otherwise.  However,  one  Sewell 
appears  to  have  been  the  agent  for  the  rail- 
way company  in  the  purchase  of  the  land  for 
it,  the  deed  to  which  was  made  to  Pollard  as 
trustee,  and  there  Is  considerable  evidence 
in  the  record  that  he,  while  acting  for  the 
railway  company,  received  information  that 
the  Hargls  deed  was  in  reality  a  mortgage. 
To  say  the  least  of  it,  the  testimony  shows 
that  appellees,  as  heirs  of  James  W.  Noble, 
were  contending  that  the  Hargls  deed  was 
only  a  mortgage,  and  that  they  claimed  some 
equity  in  the  land,  which  Sewell  knew,  so 
that  it  may  be  fairly  assumed  that,  so  far 
as  Fugate  and  the  railway  company  are  con- 
cerned, they  purchased  the  land  with  knowl- 
edge of  the  facts  as  to  the  Hargls  deed,  and 
plaintiffs  to  this  extent  established  their 
cause  of  action,  provided  the  title  of  the 
railway  company  is  to  rest  entirely  upon 
that  deed.  The  evidence,  however,  is  not  at 
all  clear  that  Smith,  when  he  made  his  pur- 
chase from  the  trustee  of  the  railway  com- 
pany, knew  any  of  the  facts  Impairing  the 
title.  But,  inasmuch  as  we  have  concluded 
that  the  judgment  is  erroneous  for  another 
reason,  we  will  not  pass  upon  this  question 
of  fact. 

It  will  have  been  seen  that  the  deed  to 
Pollard,  trustee,  was  not  only  signed  by  B. 
F.  Fugate  and  wife,  but  also  by  P.  0.  (Pat) 
Napier  and  wife.  O.  G.  Noble  as  seen  had  on 
February  5,  1901,  transferred  the  bond 
which  J.  W.  Noble  had  executed  to  him  to 
P.  G.  Napier.  The  consideration  for  this  was 


the  payment  by  Napier  to  C.  C.  Noble  of  $50 
in  cash,  which  was  made,  and  the  assump- 
tion of  the  debts  to  Hargls  Bros.,  and  Thom- 
as Watts  Napier  paid  the  latter  debt  and 
procured  B.  F.  Fugate  to  pay  the  former 
one;  so  that  he  fully  performed  the  consid- 
eration for  the  assignment  of  the  bond  to 
him.  This  bond,  however,  is  attempted  to  be 
evaded  because  it  is  said  that  J.  W.  Noble 
never  delivered  it  to  C.  G.  Noble,  and  this 
fact  is  positively  testified  to  by  the  latter. 
He  says  that  he  found  the  bond  among  his 
father's  papers  after  the  tatter's  death,  that 
it  was  in  his  father's  handwriting,  and  that 
he  appropriated  it  in  the  manner  stated.  In 
the  light  of  the  conduct  of  G.  G.  Noble,  as 
testified  to  by  him,  we  do  not  find  much  diffi- 
culty in  giving  to  his  testimony  upon  this 
point  but  little  credence.  It  is  really  in  his 
favor  when  we  say  that  his  course,  as  por- 
trayed by  his  testimony,  Is  not  only  an  un- 
natural one,  "but  Is  so  greatly  tainted  with 
dishonesty  that  we  prefer  not  to  adjudge 
him  guilty  of  it  That  he  would  deliberately 
attempt  not  only  to  deprive  his  brothers 
and  sisters  of  their  share  in  his  father's  es- 
tate in  this  manner,  but  would  also  attempt 
to  perpetrate  a  fraud  upon  the  assignee  of  his 
bond,  we  are  disinclined  to  believe.  But,  giv- 
ing to  his  testimony  some  weight,  we  find 
that  two  witnesses  testified  positively  that 
after  July  1,  1898,  which  is  the  date  of  the 
writing  under  consideration,  J.  W.  Noble 
stated  that  he  had  sold  the  10  acres  of  land 
to  his  son,  G.  C.  Noble,  In  consideration  of 
the  latter  paying  off  the  mortgaged  debts 
mentioned  in  the  Hargls  deed.  The  evidence 
shows,  in  addition  to  this,  that  0.  G.  Noble 
and  his  father  had  been  in  the  mercantile 
business,  and  that  it  was  in  connection  with 
that  business  that  the  debts  were  created.  It 
would  therefore  be  but  natural  that  he  would 
be  Inclined  to  arrange  with  his  partner  for 
the  settlement  of  those  debts  upon  which 
they  were  both  bound,  and  it  would  be  a 
reasonable  presumption  to  conclude  that  J. 
W.  Noble  regarded  the  land  at  that  time 
worth  but  little  more  than  one-half  the 
amount  of  those  debts  and  Interest,  as  he  had 
paid,  but  a  short  while  previous  to  that  time, 
only  $230  for  the  entire  10  acres. 

[1]  However  this  may  be,  the  law  is  that, 
if  one  to  whom  an  instrument  is  executed  is 
in  possession  of  it,  a  presumption  will  arise 
in  favor  of  its  delivery.  In  13  Cyc.  p.  746,  it 
is  said: 

"Whether  there  has  been  a  delivery  of  a  deed 
should,  as  between  the  grantor  and  grantee,  be 
determined  by  the  fair  preponderance  of  the 
evidence;  but,  third  person's  rights  having  in- 
tervened, the  proof  of  nondelivery  should  be 
clear  and  positive,  and  in  many  cases  the  doc-, 
trine  of  estoppel  precludes  the  grantor." 

The  rule  upon  this  subject  peculiarly  ap- 
plicable to  the  facts  of  this  case  is  well  stat- 
ed in  8  R.  C.  I*  999,  as  follows: 

"Generally,  the  possession  of  a  deed  by  the 
grantee  named  therein,  or  by  one  claiming  un- 
der him,  is  prima  facie  evidence  of  its  delivery 
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and  acceptance,  where  there  is  nothing  to  im- 
peach the  bona  fides  of  such  possession,  and  es- 
pecially where  both  the  signing  by  the  grantor 
and  possession  by  the  grantee  are  shown,  or 
where  the  possession  has  continued  for  a  long 
time.  And  while  this  presumption  is  rebutta- 
ble, and  something  quite  short  of  establishing 
absolute  nondelivery  beyond  all  reasonable  con- 
troversy is  sufficient  to  raise  a  jury  question,  yet 
it  has  been  declared  that  the  most  satisfactory 
evidence  to  the  contrary  will  be  required." 

This  text  1b  fortified  by  opinions  from  a 
great  number  of  the  states,  bat  we  will  not 
lengthen  this  opinion  by  incorporating  them 
herein. 

This  presumption  not  only  applies  with  ref- 
erence to  the  delivery  of  the  deed  or  other  in- 
strument affecting  the  title,  but  extends  fur- 
ther, bo  as  to  include  the  further  presump- 
tion that  the  delivery  was  made  as  of  the 
date  which  the  instrument  bears.  McConnell 
v.  Brown,  Lltt  Sel.  Cas.  459;  Ford  v.  Greg- 
ory's Heirs,  10  B.  Mon.  180;  i Alexander  v. 
De  Kennel,  81  Ky.  345 ;  Shoptaw  v.  Rldgway, 
60  S.  W.  723,  22  Ky.  Law  Rep.  1495. 

[2]  Giving  due  weight  to  the  testimony  of 
the  witnesses  as  to  the  admissions  of  James 
W.  Noble  that  he  had  sold  the  land  to  his 
son,  C.  G.  Noble,  and  the  strengthening  which 
this  testimony  receives  from  the  presumption 
which  we  have  discussed,  we  have  but  little 
doubt  as  to  the  fact  of  the  delivery  of  the 
paper  to  C.  O.  Noble.  At  any  rate,  his  testi- 
mony to  the  contrary,  under  the  circumstanc- 
es surrounding  it,  is  not  sufficient  to  our 
minds  to  overcome  the  testimony  as  to  the 
fact  of  delivery  as  strengthened  by  the  pre- 
sumption. 

[3]  The  present  appellants,  then,  have  the 
same  title  which  G.  C.  Noble,  transferred  to 
Pat  Napier  by  the  assignment  of  the  bond  or 
deed.  As  between  the  immediate  parties,  the 
bond  or  deed  just  discussed  is  sufficient  to 
pass  the  legal  title,  as  will  be  seen  from 
this  court's  opinion  in  the  case  of  Terrell  v. 
Childress,  172  Ky.  760, 189  S.  W.  1149,  where- 
in a  similar  document  was  under  considera- 
tion, and  the  court  in  discussing  its  effect 
said: 

"Being,  however,  a  deed  in  form  and  expres- 
sion, and  duly  signed  and  delivered  by  the  gran- 
tor, and  accepted  by  the  grantee,  it  was  effec- 
tive as  between  them  and  those  claiming  under 
them  to  pass  the  legal  title  to  the  land.  Fitz- 
hugh  v.  Croghan,  2  J.  J.  Marsh.  433,  19  Am. 
Dec.  139 ;  Shoptaw  v.  Bidgway,  60  S.  W.  723, 
22  Ky.  Law  Rep.  1495;  Robsion  v.  Gray,  97 
S.  W.  347,  29  Ky.  Law  Rep.  1297 ;  Burton- 
Whayne  Co.  v.  Farmers'  &  Drovers'  Bank,  130 
Ky.  393,  113  S.  W.  445,  114  S.  W.  288:  Cain 
v.  Gray,  146  Ky.  402,142  S.  W.  716 ;  f.  C.  J. 

& 770;  Devlin  on  Deeds,  $  465;  Tiffany's 
odern  Law  of  Real  Property,  f  405. 
"Manifestly,  if  one  has  made  an  ineffectual 
attempt  to  make  a  conveyance,  and  has  signed 
an  instrument  of  writing  with  that  purpose, 
but  his  effort  fails  because  of  the  failure  of  an 
official  to  make  the  proper  certificate,  the  writ- 
ing signed  by  him  is  not  void  for  ail  purposes. 
It  is  nevertheless,  if  in  other  respects  valid,  a 
lawful  obligation;  and,  while  it  is  not  a  re- 
cordable instrument,  and  does  not  impute  notice 
to  strangers,  although  recorded,  it  is  good  as 


between  the  parties  and  those  having  actual 

notice  thereof. 

[4]  The  appellees,  as  heirs  of  J.  W.  Noble, 
occupy  no  better  attitude  than  be  would 
occupy  under  the  same  circumstances.  They 
are  bis  privies,  and  the  same  facts  which 
would  bind  him  would  likewise  bind  them. 
There  can  be  neither  doubt  nor  room  for  dis- 
cussion that,  If  J.  W.  Noble  were  alive  and 
this  suit  were  attempted  to  be  maintained 
by  him,  be  would  be  estopped  from  doing  so 
by  the  execution  of  the  paper  to  his  son,  CL 
C.  Noble.  The  estoppel  is  equally  effectual 
against  the  plaintiffs,  who  are  his  heirs. 

[I]  If  it  should  be  said,  however,  that  ap- 
pellee Rachel  Noble,  the  widow,  did  not  sign 
the  bond,  and  is  therefore  not  bound  by  it, 
the  answer  is  that  she  signed  the  deed  to 
Hargis  Bros,  by  which  ber  husband  was  di- 
vested of  the  legal  title,  and  he  at  the  time 
of  his  death  was  not  seised  of  an  estate 
therein  in  fee  simple.  Besides,  she  lived  in 
the  Immediate  vicinity  of  the  land,  and,  no 
doubt,  knew  that  her  son,  O.  O.  Noble  had  at- 
tempted to  convey  it  to  Pat  Napier,  who,  so 
far  as  the  record  shows,  bought  It  in  good 
faith,  and  her  claim  now  for  dower  Is,  to 
say  the  least  of  it,  exceedingly  stale.  We 
therefore  conclude  that  plaintiffs  failed  to 
manifest  their  right  to  any  interest  in  the 
land,  and  that  their  petition  should  have 
been  dismissed. 

We  have  not  discussed  the  facts  with  ref- 
erence to  the  plea  of  champerty.  This  is 
based  upon  a  deed  which  the  heirs  executed 
to  O.  J.  Noble,  the  husband  of  one  of  the 
daughters  of  J.  W.  Noble,  before  the  suit  was 
brought,  and  while  it  'was  in  the  adverse 
possession  of  the  appellants.  It  Is  true  that 
appellees  Insist  that  the  writing  so  executed 
is  not  a  deed  and  conveys  no  title  in  pne- 
senti  in  the  land.  If  it  were  necessary  for 
the  disposition  of  this  appeal  to  determine 
the  question  thus  raised,  we  would  have  but 
little  hesitancy  In  concluding  that  the  writ- 
ing is  sufficient  to  convey  a  present  title 
to  the  land,  and  that  it  is  champertous  and 
void,  but,  having  concluded  that  the  judg- 
ment should  be  reversed  for  the  reasons 
hereinbefore  stated,  we  will  not  enter  upon  a 
discussion  of  that  question. 

Wherefore  the  Judgment  is  reversed,  with 
directions  to  dismiss  the  petition  and  for  pro- 
ceedings in  accordance  with  this  opinion. 


KIERCE'S  ADM'R  v.  FARMERS'  BANK 
et  aL 

(Court  of  Appeals  of  Kentucky.  Feb.  13,  1917.) 

L  Banes  and  Banking  «3=»154(8)— Natukb 
of  Deposit— Evidence. 
In  an  action  against  a  bank  for  surrender- 
ing to  husband  notes  payable  to  husband  and 
wife,  after  directions  by  wife  not  to  do  so,  held 
that  evidence  did  not  show  that  the  notes  were 
placed  there  for  collection,  or  as  a  special  de- 
posit, but  showed  that  they  were  merely  left  in 
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its  safety  deposit  box,  kept  for  accommodation 
of  depositors. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §S  620-529 ;  Dec.  Dig.  <8=» 

2.  Banks  and  Banking  <g=>153— Relation 
to  Depositor — Safety  Deposit. 

-  As  to  papers  placed  in  a  safety  deposit  box 
kept  by  a  bank  as  an  accommodation  to  cus- 
tomers, the  bank  occupied  the  position  of  a 
bailee  without  compensation,  and  was  only 
bound  to  exercise  slight  care. 

[EH.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  g§  866,  483-601;  Dec  Dig. 
«=>153.J 

3.  Bailment  <S=12— Fob  Bailob's  Sole  Ben- 
efit—Degree of  Cake. 

Where  a  bailment  is  for  the  sole  benefit  of 
the  bailor,  the  bailee's  liability  is  only  that  of 
exercising  slight  care,  and  he  is  only,  liable  for 
gross  negligence  or  bad  faith. 

[Ed.  Note.— For  other  cases,  see  Bailment 
Cent  Dig.  S8  87-41 ;  Dec.  Dig.  «=>12.] 

4.  Banes  and  Banking  «=>164(8)— Action 
by  Depobitob— Sufficiency  of  Evidence. 

In  an  action  against  a  bank  for  surrender- 
ing to  husband  notes  payable  to  husband  and 
wife,  after  directions  by  wife  not  to  do  so, 
held  that  the  evidence  was  sufficient  to  submit 
the  case  to  the  jury,  on  the  theory  of  bank's  bad 
faith  and  gross  negligence. 

[Ed.  Note— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  If  629-528;  Dec  Dig.  «=> 
154(8).] 

5.  Bailment  <s=»17— Rights  of  Joint  Bail- 
ors. 

Where  a  bailment  is  made  of  an  article 
owned  by  or  a  note  payable  to  two  persons,  ei- 
ther may  instruct  the  bailee  not  to  deliver  to 
the  other  bailor,  and  if  bailee  agrees  to  do  so, 
and  fails  in  his  agreement,  his  liability  will  be 
the  same  as  if  delivery  was  made  to  a  stranger. 

[Ed.  Note.— For  other  cases,  see  Bailment 
Cent  Dig.  {{  75,  76;  Dec  Dig.  <S=»17.] 

Appeal  from  Circuit  Court  Hickman 
County. 

Suit  by  Ellen  Klerce's  Administrator 
against  the  Farmers'  Bank  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Reversed,  and  new  trial  directed. 

H.  T.  Shelbourne,  of  Bardwell,  and  J.  M. 
Brummal,  Jr.,  of  Clinton,  for  appellant  B. 
T.  Bullock,  of  Clinton,  for  appellees. 

CARROLL,  J.  This  suit  was  brought  by 
the  administrator  of  Ellen  Kierce  to  recover 
from  the  Farmers'  Bank  of  Columbus  #2,026.- 
79,  alleged,  to  be  due  on  account  of  the  prin- 
cipal sum  of  three  land  notes  of  $466.67  each, 
dated  March  17,  1809,  together  with  interest 
thereon,  executed  by  George  Hlggerson  to  El- 
len and  Pat  Kierce  as  the  purchase  price  of 
a  tract  of  land  owned  by  Ellen  Kierce.  The 
suit  was  based  on  the  ground  that  these 
three  notes,  which  were  really  owned  by 
Win.  Kierce,  were  deposited  with  the  bank, 
and  the  cashier  notified  that  the  notes  were 
deposited  for  the  express  purpose  of  applying 
the  proceeds  of  their  collection  to  the  pay- 
ment of  a  note  due  by  the  Klerces  to  the 
Union  Central  Life  Insurance  Company;  that 
he  was  instructed  not  to  allow  Pat  Kierce  to 
withdraw  any  of  the  notes,  or  sell  or  dispose 


of  them  In  any  manner;  that  when  they 
were  collected,  the  proceeds  were  to  be  ap- 
plied to  the  payment  of  the  Insurance  debt; 
that  in  violation  of  this  agreement  and  the 
instructions  given  to  him,  the  cashier  permit- 
ted Pat  Kierce  to  withdraw  the  notes  and 
secure  the  proceeds  thereof,  the  result  being 
that  no  part  of  the  proceeds  of  the  notes 
were  applied  to  the  payment  of  the  insur- 
ance debt  In  an  amended  petition  a  recov- 
ery was  sought  upon  the  ground  that  the 
proceeds  of  these  notes  were  deposited  in  the 
bank  to  the  credit  of  the  Joint  account  of 
Ellen  and  Pat  Kierce,  with  instructions  not  to 
allow  Pat  Kierce  to  check  it  out  bat  that  the 
bank  permitted  the  money  so  deposited  to  be 
withdrawn  on  checks  bearing  the  signatures 
of  Ellen  and  Pat  Kierce,  which  signatures 
were  made,  as  the  bank  knew,  by  Pat  Kierce 
alone,  and  without  any  authority  from  Ellen 
Kierce  to  sign  her  name  to  the  checks.  On 
the  trial  of  the  case  there  was  a  judgment 
for  the  bank,  and  the  administrator  appeals. 

The  basis  of  the  suit  is  to  be  found  In  the 
following  evidence  of  Mrs.  Trevathan,  who 
was  a  daughter  of  Pat  and  Ellen  Kierce,  In 
which  she  relates  a  conversation  that  she 
says  took  place  In  October,  1909,  between 
herself  and  J.  P.  De  Boe,  the  cashier  of  the 
Farmers'  Bank: 

"I  went  to  the  Farmers'  Bank  of  Columbus, 
introduced  myself  to  the  cashier,  Mr.  J.  P.  De 
Boe,  told  him  that  I  was  Mrs.  Trevathan, 
that  I  was  Mrs.  Klerce's  daughter,  and  that  my 
mother  had  sent  me  there  to  see  if  my  father 
had  tried,  at  any  time,  to  collect  any  money  or 
interest  in  any  way  on  the  land  notes  that 
were  placed  there  on  the  sale  of  some  land  in 
March  before  that.  He  studied  a  minute,  and 
says,  'No,  he  never  has.'  I  says,  'Father  has 
been  drinking  very  heavily  lately,  and  mother 
was  afraid  he  had  tried  to  draw  the  interest 
on  it  or  something  of  the  kind,  and  she  sent  me 
here  to  tell  you  that  if  he  did,  not  to  let  him 
have  any  of  the  money,  not  let  him  have 
any  of  the  interest,  or  anything  on  the  note.' 
He  says,  'Tell  her  to  rest  easy;  I  won't  let  him 
have  them.'  I  says,  'Nor  nobody  else;  he  may 
try  to  borrow  money  on  the  outside  and  give 
them  as  security.'  I  said,  'She  placed  this  note 
here  to  meet  a  mortgage  on  the  home  place,  and 
if  he  gets  the  money  they  will  lose  their  money 
and  not  be  able  to  pay  the  mortgage  off  that  is 
on  their  home.'  He  says,  'Her  and  Pat  both 
told  me  that  when  they  put  them  in.  You  tell 
her  to  rest  easy;  I  will  attend  to  it'  I  says, 
'Mr.  De  Boe,  is  my  notice  lawful  and  legal; 
could  he  handle  those  notes  by  my  notification, 
or  had  my  mother  better  come  in  person  and 
serve  notice  on  the  officers  in  order  to  give 
proper  notice  in  order  that  in  the  event  Pa 
should  come,  or  anybody  come  and  try  to  get 
them 7*  He  says,  'Your  notice  is  all  right;  tell 
her  to  rest  easy;  I  will  attend  to  it  for  her.' 
That  was  the  conversation  between  me  and  Mr. 
De  Boe;  that  was  in  October,  a  few  weeks  be- 
fore she  took  sick.  Q.  You  never  told  the 
cashier  of  the  bank  not  to  cash  any  checks  is- 
sued by  your  father  and  mother?  A.  I  told  him 
to  take  care  of  the  land  notes,  not  let  him  have 
any  money  on  them ;  that  was  my  instructions. 
Q.  I  will  ask  you  if  you  ever  told  Mr.  De  Boe, 
cashier  of  the  bank,  not  to  cash  any  checks 
drawn  on  that  bank  signed  Ellen  and  Pat 
Kierce?  A.  No;  I  didn't  tell  him  that" 
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The  evidence  also  shows  that  Pat  Kierce 
was  In  the  habit  of  drinking  excessively,  that 
Ellen  Klerce  was  stricken  with  a  serious  ill- 
ness early  In  November,  1009,  and  died  in 
February,  1910,  and  that  from  the  beginning 
of  her  illness  until  her  death  she  was  unable 
to  transact  any  business  and  did  not  sign  any 
checks. 

George  Higgerson,  the  purchaser  of  the 
land,  in  payment  for  which  he  executed  the 
three  notes,  paid  by  his  check  to  Pat  and 
Ellen  Klerce  on  November  24,  1909,  $466.67 
in  satisfaction  of  one  of  the  notes,  and  this 
check,  as  appears  from  the  records  of  the 
Farmers'  Bank,  was  on  that  day  deposited  in 
the  bank  to  the  credit  of  an  account  in  the 
name  of  Ellen  and  Pat  Klerce.  The  other 
two  notes  he  paid  by  a  check  payable  to 
Ellen  and  Pat  Klerce  for  $900,  on  February 
7,  1910.  Neither  this  check  nor  Its  proceeds 
were  deposited  In  the  Farmers'  Bank  to  the 
credit  of  the  account  of  Ellen  and  Pat  Klerce. 

The  cashier,  De  Boe,  testified  that  the 
Farmers'  Bank  never  at  any  time  had  for 
collection  the  notes  executed  by  Higgerson  to 
the  Kierces.  He  said  he  did  have  a  conver- 
sation with  Mrs.  Trerathan  some  time  in 
October,  1909,  in  which  she  told  him  not  to 
pay  out  any  more  money  on  the  checks  of 
Pat  Kierce,  but  that  he  did  not  have  any  con- 
versation with  her  in  which  she  asked  him  to 
hold  the  notes  or  the  money  on  them ;  that 
he  did  not  know  that  they  owed  the  Union 
Central  Life  Ins.  Co.  anything;  that  he  had 
never  collected  anything  on  the  notes,  but 
that  Pat  Kierce,  when  he  collected  the  money 
on  the  first  note,  put  the  check  In  the  bank ; 
that  Ellen  and  Pat  Klerce  had  a  joint  ac- 
count In  the  bank,  and  no  money  was  drawn 
out  on  this  account  except  on  checks  signed 
by  Ellen  and  Pat  Klerce.  He  said  that  the 
bank  had  a  box  in  which  customers  were  in 
the  habit  of  putting  papers,  and  that  these 
Higgerson  notes  were  placed  In  that  box  for 
safe-keeping;  that  Pat  Klerce  got  the  notes 
and  gave  them  to  Higgerson,  and  that  he  had 
no  right  to  prevent  him  from  doing  so ;  that 
he  had  no  instructions  from  any  person  not 
-to  let  him  have  the  notes.  Their  customers 
who  put  notes  or  papers  in  the  box  had  the 
right  to  come  there  and  get  them  out  when 
they  wanted  to. 

There  was  filed  with  the  evidence  of  the 
cashier  a  copy  of  the  joint  bank  account  of 
Ellen  and  Pat  Kierce,  covering  the  entire 
period  involved  in  this  suit,  and  it  appears 
from  this  account  that  on  November  24, 1909, 
$466.67  was  deposited  to  the  account  of  Ellen 
and  Pat  Klerce.  This  deposit  was  the  pro- 
ceeds of  one  of  these  notes  paid  on  that  day 
by  Higgerson.  The  other  two  notes,  as  is 
shown  by  the  evidence  of  Higgerson,  *were 
paid  by  his  check  to  Ellen  and  Pat  Kierce  for 
$900  on  February  17,  1910,  but  the  bank  rec- 
ords do  not  show  that  this  amount,  or  any 
part  of  it,  was  deposited  to  the  credit  of 


Ellen  and  Pat  Kierce,  although  the  check  of 
Higgerson  was  made  payable  to  them. 

De  Boe  further  testified  that  this  $900 
check,  after  It  had  been  indorsed  with  the 
signatures  of  Ellen  and  Pat  Kierce,  which 
signatures  we  may  assume  were  made  by  Pat 
Kierce  alone,  was  delivered  to  him ;  that  he 
had  no  distinct  recollection  of  what  disposi- 
tion was  made  of  this  $900  check,  and  did 
not  remember  whether  or  not  Pat  Kierce  had 
an  individual  account  In  the  bank,  but  If  he 
did,  the  proceeds,  after  the  Indorsement  of 
the  check,  were  placed  to  his  credit.  At  any 
rate,  neither  this  $900  check,  nor  any  part  of 
it,  was  ever  credited  to  the  joint  account  of 
Ellen  and  Pat  Kierce.  What  became  of  the 
money  collected  on  the  check  the  record  does 
not  show. 

[1]  There  Is  no  evidence  in  the  record  that 
these  notes,  or  any  of  them,  were  placed  In 
the  bank  for  collection  or  as  a  special  depos- 
it, and  the  uncontradicted  evidence  of  the 
cashier  is  that  they  were  not  placed  In  the 
bank  either  for  collection  or  as  a  special  de- 
posit 

\2]  It  does,  however,  appear  that  some  time 
previous  to  October,  1909,  these  three  notes 
had  been  placed  by  the  Kierces  in  a  box  that 
the  bank  had  for  the  accommodation  of  its 
customers  and  in  which  papers  might  be  plac- 
ed by  them.  This  box  was  under  the  control 
of  the  bank,  and  kept  by  it  for  the  use  and 
accommodation  of  Its  customers.  So  that  as 
to  all  papers  placed  in  this  box  by  the  cus- 
tomers of  the  bank  It  occupied  the  relation  of 
a  bailee  without  compensation,  and  held  the 
papers  solely  for  the  accommodation  of  the 
bailor. 

[3]  The  duties  of  a  bailee  without  com- 
pensation and  for  the  mere  accommodation  of 
the  bailor  have  been  laid  down  in  many  cases 
by  this  and  other  courts.  The  liability  of 
the  bailee  in  bailments  like  this  is  very  well 
set  forth  in  5  Cyc.  186,  where  it  Is  said: 

"Where  the  bailment  is  one  which  is  for  the 
sole  benefit  of  the  bailor,  it  is  uniformly  held 
that  the  bailee  is  obligated  only  to  the  exercise 
of  Blight  care;  and  is  answerable  only  for  gross 
neglect  or  bad  faith." 

Supporting  this  rule  are:  Green  v.  Holllna- 
borth,  5  Dana,  173,  80  Am.  Dec.  680;  United 
Society  of  Shakers  v.  Underwood,  9  Bush, 
609,  15  Am.  Rep.  731;  Ray  v.  Bank  of  Ken- 
tucky, 10  Bush,  344;  Dunn  v.  Kyle,  14  Bush, 
134;  Rowing  v.  Manly,  49  N.  T.  192,  10  Am. 
Rep.  346 ;  Jenkins  v.  Bacon,  111  Mass.  373, 
15  Am.  Rep.  33.  The  principle  of  these  cases 
is  also  laid  down  in  8  Ruling  Case  Law,  pp. 
99-104. 

[4]  Applying  to  the  facts  of  this  case  the 
duty  Imposed  upon  the  bank  as  a  bailee  with- 
out compensation,  we  think  there  was  suffi- 
cient evidence  to  take  the  case  to  the  jury 
upon  the  theory  that  the.  bank,  in  letting  Pat 
Klerce  have  possession  of  these  notes,  was 
guilty  of  bad  faith  and  gross  negligence.  If 
the  testimony  of  Mrs.  Trerathan  is  true,  the 
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cashier  was  instructed  not  to  permit  Pat 
Klerce  to  have  possession  of  these  notes  for 
any  purpose,  and  he  promised  to  observe 
these  Instructions.  But  in  violation  of  the 
instructions  he  permitted  Pat  Klerce  to  take 
possession  of  the  notes  and  collect  them. 

It  Is  true  that  $466.67,  the  proceeds  of  one 
of  the  notes,  was  placed  by  Pat  Klerce  on 
deposit  in  the  bank  to  the  credit  of  the  ac- 
count of  Ellen  and  Pat  Klerce,  but  it  ap- 
pears that  he  drew  all  this  money  out  on 
checks  to  which  the  names  of  Ellen  and  Pat 
Klerce  were  signed  by  himself.  The  $900 
received  on  the  other  notes,  so  far  as  this 
record  shows,  was  all  paid  to  him,  or  at 
any  rate,  came  into  his  possession.  What 
part  of  the  proceeds  of  these  notes  was  ap- 
plied to  the  use  or  benefit  of  Mrs.  Klerce  does 
not  appear,  nor  does  the  fact  that  Pat  Klerce 
was  her  husband  alter  the  duty  the  bank  was 
under  to  observe  the  Instructions  given  by 
Mrs.  Trevathan. 

[6]  We  think  there  can  be  no  doubt  that 
where  a  bailment  Is  made  of  an  article  owned 
by  two  persons,  or  a  note  payable  to  two  per- 
sons, either  one  of  them  may  Instruct  the 
bailee  not  to  deliver  the  thing  bailed  to  the 
other  bailor,  and  if  he  agrees  to  do  this,  and 
in  violation  of  these  instructions  and  his 
agreement  the  bailee  does  deliver  the  thing 
to  one  of  the  joint  bailors,  the  liability  of 
the  bailee  will  be  the  same  as  If  he  had  de- 
livered the  thing  bailed  to  a  stranger. 

We  do  not,  of  course,  express  any  opinion 
upon  the  merits  of  the  case  or  as  to  the 
weight  that  should  be  attached  to  the  evi- 
dence of  Mrs.  Trevathan,  or  as  to  whether 
she  gave  to  the  cashier  the  instructions  re- 
lated by  her.  We  merely  say  that  her  evi- 
dence and  the  other  admitted  facts  made  out 
a  state  of  case  entitling  the  plaintiff  to  go 
to  the  jury  under  proper  instructions,  and 
such  Instructions  were  not,  as  we  think, 
given. 

On  another  trial,  if  there  be  one,  the  jury 
should  be  told,  In  substance,  that  if  they  be- 
lieve from  the  evidence  that  these  notes  had 
been  placed  for  safe-keeping  in  the  bank  by 
the  Kderces,  and  while  they  were  In  the 
bank,  and  before  any  of  them  had  been  paid, 
Mrs.  Klerce  through  her  agent  notified  the 
cashier  not  to  permit  Pat  Klerce  to  get  pos- 
session of  the  notes,  or  any  of  them,  or  re- 
ceive any  money  on  any  of  them,  and  he 
agreed  to  this,  and  that  in  violation  of  these 
Instructions  and  his  agreement  the  cashier 
of  the  bank  permitted  Pat  Klerce  to  take 
possession  of  the  notes  or  the  proceeds  they 
should  find  for  the  administrator  the  amount 
of  the  notes,  with  interest,  less  whatever  sum 
received  by  Pat  Klerce  from  the  proceeds  of 
these  notes  was  applied  to  the  use  or  benefit 
of  Ellen  Klerce.  The  converse  of  this  In- 
struction should  be  given  if  requested. 

The  parties  may  also  file  such  amended 
pleadings  as  they  desire. 


Wherefore  the  judgment  is  reversed,  with 
directions  for  a  new  trial  in  conformity  with 
this  opinion. 


AMERICAN  AGRICULTURAL  CHEMICAL 

CO.  v.  McKINNET. 
(Court  of  Appeals  of  Kentucky.  Feb.  18, 1917.) 

1.  Agriculture  $=s>7 — Fertilizer — Evidence 
— Sufficiency. 

In  an  action  on  a  note  given  for  fertilizer, 
evidence  held  to  show  that  a  sample  of  fertilizer 
sent  by  plaintiff  to  chemist  of  the  state  experi- 
ment station  was  accompanied  by  the  affidavit 
required  by  Ky.  St.  g  1822,  subsec.  1. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent.  Dig.  §{  13,  14 ;  Dec.  Dig.  «=»T.] 

2.  Evidence   <8=>83(1)—Pbesumption8— Offi- 
cial Acts 

The  fact  that  the  chemist  of  the  state  experi- 
ment station,  a  public  officer,  made  an  analysis 
of  a  sample  of  fertilizer  submitted  by  plaintiff, 
is  presumptive  evidence  that  he  had  before  him 
in  making  it  all  that  the  statute  required  him 
to  have. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  105;  Dec.  Dig.-  <S=>S3(1)J 

3.  AGRICULTURE  <=»7 — FERTILIZES— STATUTE. 

The  act  of  a  purchaser  of  ten  sacks  of  fer- 
tilizer in  taking  a  half  pound  sample  from  one 
sack  when  neither  the  agent  nor  any  one  repre- 
senting the  seller  was  present,  and  sending  it  to 
the  state  experimental  station  in  a  jar  together 
with  the  label  from  the  sack,  was  not  a  substan- 
tial compliance  with  Ky.  St  {  1822,  subsec.  8, 
providing  that  such  sample  for  free  analysis 
shall  be  taken  by  the  purchaser  in  the  presence 
of  the  person,  company,  or  agent  selling  the  fer- 
tilizer from  10  per  cent,  of  the  sacks  purchased, 
which  shall  be  thoroughly  mixed,  and  at  least 
one  pound  put  in  a  sealed  and  marked  jar,  with- 
out giving  the  name  of  the  fertilizer  or  the  seller, 
and  forwarded  to  the  Kentucky  agricultural  ex- 
periment station  with  a  certificate  signed  by  the 
purchaser  and  a  witness,  or  by  two  witnesses, 
that  the  sender  has  purchased  the  fertilizer  for 
his  own  use,  and  that  the  sample  was  taken  in 
the  manner  prescribed  in  the  section. 

[Ed.  Note. — For  other  cases,  see  Agriculture, 
Cent  Dig.  Si  13,  14;  Dec.  Dig.  <8=»7.] 

4.  Agriculture  *=»7— Febttlizeb— Evidence 
—Sufficiency. 

In  an  action  on  a  purchaser's  note  given  for 
fertilizer  and  guaranteed  by  defendant  evidence 
held  not  to  establish  that  the  fertilizer  did  not 
correspond  with  the  analysis  on  the  label 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  §§  13, 14;  Dec.  Dig.  «=>7.] 

5.  Agriculture  «=»7  —  Statute  —  Construc- 
tion. 

In  view  of  Ky.  St  8  1822,  subsec.  1,  provid- 
ing for  submission  by  a  seller  of  fertilizer  of  a 
sample  for  analysis  and  the  issuance  to  such 
seller  of  labels  to  be  attached  to  the  fertilizer, 
and  subsection  8,  providing  for  a  free  analysis 
by  the  state  experiment  station  of  samples  fur- 
nished by  a  purchaser  for  his  own  use,  there 
should  be  at  least  a  substantial  compliance  with 
subsection  8  before  evidence  relating  to  the  sam- 
ple submitted  by  a  purchaser  to  the  state  ex- 
periment station  is  admissible  to  overcome  the 
integrity  of  the  label  attached  to  the  package. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent.  Dig.  g§  13,  14;  Dec.  Dig.  «=»7l 

6.  Agriculture  «=>7— Fertilizer— Evidence 
—Admissibility. 

In  an  action  on  a  note  given  for  fertilizers, 
where  plaintiff  alleges  compliance  with  Ky.  St 
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{  1822,  regulating  the  sale  of  fertilizer,  and 
proves  that  the  fertilizer  contained  the  percent- 
age of  essential  ingredients  shown  in  the  label, 
evidence  of  farmers  who  used  the  fertilizer  that 
it  was  worthless  and  that  they  did  not  get  any 
beneficial  results  from  its  use  was  not  competent 
for  purpose  of  defeating  claim  for  purchase 
price. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  {§  13,  14;  Dec.  Dig.  <S=»7.] 

7.  Agriculture  <8=>7— Fertilizer— Warran- 
ties. 

The  observance  by  a  fertilizer  company  of 
the  requirements  of  Ky.  St  {  1822,  regulating 
the  sale  of  fertilizers,  takes  the  place  of  the  ordi- 
nary express  or  implied  warranty  that  the  fer- 
tilizer will  be  beneficial  in  the  cultivation  of 
crops,  as  the  seller  only  guarantees  that  the  fer- 
tilizer contains  the  ingredients  specified  in  the 
label. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  §§  13,  14;  Dec.  Dig.  «J=»7.] 

8.  Agriculture  «=»7— Fertilizer— Warran- 
ties. 

Where  a  fertilizer  company  has  not  complied 
with  the  requirements  of  Ky.  St  {  1822,  it  be- 
comes liable  upon  its  implied  or  express  guaran- 
ties that  fertilizer  sold  will  be  beneficial  in  the 
cultivation  of  crops,  and  evidence  of  the  failure 
of  such  crops,  although  speculative  and  prob- 
lematical, is  admissible  as  the  best  evidence  ob- 
tainable. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  §§  13,  14 ;  Dec.  Dig.  <8=7.] 

9.  Agriculture  <S=»7— Fertilizer— Statute. 

Where  a  purchaser  of  fertilizer  submits  a 
sample  to  the  state  experiment  station  for  free 
analysis  as  provided  by  Ky.  St  §  1822,  subsec. 
8,  the  fact  that  such  analysis  shows  that  the  fer- 
tilizer contains  a  less  percentage  of  essential  in- 
gredients than  the  description  contained  in  the 
label  will  alone  defeat  a  recovery  in  a  suit  for 
the  price. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  §{  13,  14;  Dec.  Dig.  «=>7.] 

Appeal  from  Circuit  Court,  Rockcastle 
County. 

Action' by  the  American  Agricultural  Chem- 
ical Company  against  K.  J.  McKinney. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Reversed,  with  directions  for  a  new 
trial  in  conformity  with  opinion. 

O.  0.  Williams  and  E.  R  Gentry,  both  of 
Mt.  Vernon,  for  appellant  Bethurum  &  Lew- 
is, of  Mt  Vernon,  for  appellee. 

CARROLL,  J.  The  appellant,  the  Amer- 
ican Agricultural  Chemical  Company,  a  man- 
ufacturer of  farm  fertilizers,  appointed  in 
the  years  1910  and  1911  the  appellee  McKin- 
ney, Its  agent  at  Mt.  Vernon,  In  Rockcastle 
county,  for  the  sale  of  its  fertilizers  to  farm- 
ers In  that  vicinity.  It  had  a  written  con- 
tract in  each  of  these  years  with  McKinney 
by  which  the  payment  of  all  notes  that  he 
took  from  farmers  for  fertilizers  sold  them 
were  guaranteed  by  Mm,  and  pursuant  to  this 
contract  McKinney  did  guarantee  the  pay- 
ment of  a  number  of  notes  that  the  farmers 
who  had  executed  them  refused  to  pay. 
Thereupon  the  chemical  company  brought 
this  suit  against  McKinney  upon  his  contract 
of  guaranty. 


After  setting  out  its  cause  of  action  In 
proper  form,  it  further  averred: 

That  it  had  in  each  of  the  years,  "and  before 
it  sold  or  furnished  any  of  said  fertilizer  to  the 
defendant  furnished  to  the  director  of  the  agri- 
cultural experiment  station  of  the  Agricultural 
and  Mechanical  College  of  Kentucky,  known  as 
the  Kentucky  agricultural  experiment  station,  a 
sealed  quantity  of  such  commercial  fertilizer, 
not  less  than  one  pound,  sufficient  for  analysis, 
accompanied  by  an  affidavit  that  the  sample  so 
furnished  was  a  fair  and  true  sample  of  the 
commercial  fertilizer  which  the  plaintiff  compa- 
ny desired  to  sell  in  the  state  of  Kentucky,  and 
said  affidavit  also  gave  the  name  and  address 
of  the  plaintiff  company,  the  names  of  the  fer- 
tilizers to  be  sold,  the  number  of  net  pounds  in 
each  package,  the  minimum  percentage  of  the 
essential  ingredients  guaranteed  in  each  fertiliz- 
er in  the  form  and  manner  as  prescribed  by  said 
director. 

"The  director  of  said  experiment  station,  up- 
on receipt  of  said  affidavit  and  samples  issued 
to  the  plaintiff  company  labels,  as  prescribed  by 
law,  giving  the  names  of  fertilizers,  the  number 
of  pounds  in  each  package,  the  date  of  said  anal- 
ysis, the  estimated  value  per  hundred  of  the  fer- 
tilizer, the  minimum  percentage  composition  in 
terms  approved  by  said  director  as  certified  to 
in  affidavit  furnished  by  the  plaintiff  company, 
together  with  a  certificate  from  the  said  director 
over  his  fac  simile  signature  authorizing  the  sale 
of  such  fertilizer  according  to  the  provision  of 
law. 

"The  plaintiff  avers  and  charges  that  the  fer- 
tilizer furnished  the  defendant  was  labeled  with 
the  analysis  as  made  by  the  director  of  the  ag- 
ricultural experiment  station,  and  that  all  the 
fertilizer  furnished  the  defendant  was  of  the 
kind  and  grade  as  the  sample  furnished  by  the 
plaintiff  to  the  said  director  for  analysis." 

For  answer  to  this  suit  McKinney  set  up 
that  the  fertilizer  was  found  to  be  of  no 
value  by  the  farmers  to  whom  he  sold  It  and 
from  whom  he  took  the  notes,  and  for  this 
reason  they  refused  to  pay  the  notes;  that 
on  account  of  the  worthless  character  of  the 
fertilizer  there  was  no  consideration  for  the 
notes  executed  by  the  farmers,  and  conse- 
quently he  was  not  bound  by  his  guaranty  to 
pay  the  notes. 

On  a  trial  of  the  case  before  a  jury  there 
was  a  verdict  for  McKinney,.  and  the  chem- 
ical company,  although  the  amount  Involved 
Is  less  than  $600,  filed  in  this  court  a  copy  of 
the  record,  and  has  moved  the  court  to  grant 
it  an  appeal.  After  considering  the  record, 
we  have  reached  the  conclusion  that  the  mo- 
tion for  an  appeal  should  be  sustained. 

The  grounds  relied  on  for  reversal  will  be 
noticed  in  the  course  of  the  opinion.  Be- 
fore, however,  coming  to  a  discussion  of  the 
questions  in  the  case,  it  may  be  well  to  refer 
to  the  statutes  on  the  subject  of  farm  ferti- 
lizers. In  section  1822,  subsec.  1,  of  the  Ken- 
tucky Statutes,  it  is  provided: 

That  in  each  year  before  any  person  or  com- 
pany shall  sell  or  offer  for  sale  in  this  state  any 
commercial  fertilizer  it  shall  furnish  to  the  di- 
rector of  the  agricultural  experiment  station  "a 
sealed  quantity  of  such  commercial  fertilizer,  not 
less  than  one  pound,  sufficient  for  analysis,  ac- 
companied by  an  affidavit  that  the  sample  so 
furnished  is  a  fair  and  true  sample  of  a  com- 
mercial fertilizer  which  the  said  person  or  com- 
pany desires  to  sell  in  this  state,  and  said  affl- 
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davit  shall  also  state  the  name  and  address  of 
the  manufacturer,  the  name  of  the  fertilizer,  the 
number  of  net  pounds  in  each  package,  and  the 
minimum  percentages  of  the  essential  ingredi- 
ents guaranteed  in  each  fertilizer,  in  such  form 
and  manner  aa  may  be  prescribed  by  said  direc- 
tor." 

In  subsection  2  it  is  provided  that  the  di- 
rector of  the  experiment  station  shall  fur- 
nish to  the  person  or  company  labels  on 
which  shall  be  printed  the  name  and  address 
of  the  manufacturer,  the  name  of  the  fertiliz- 
er, the  number  of  pounds  in  each  package, 
the  date  of  the  analysis,  and  the  composition 
of  the  fertilizer. 

In'  subsection  0  It  Is  provided  that  the 
label  attached  to  any  package  sold  or  offer- 
ed for  sale  shall  be  accepted  as  the  guaranty 
of  the  manufacturer  that  the  fertilizer  con- 
tains the  kinds  and  amount  of  essential  in- 
gredients printed  on  the  tag,  and  that  any 
person  attaching  a  fraudulent  label  or  a  label 
representing  It  to  contain  a  larger  percent- 
age of  any  one  or  more  of  the  essential  in- 
gredients than  is  actually  found  by  analysis 
to  be  contained  In  the  fertilizer  shall  be  pun- 
ished by  a  fine  fixed  in  the  statute. 

This  statute  further  provides  in  subsec- 
tion 8  that  any  purchaser  of  commercial 
fertilizer  for  his  own  use,  and  not  for  sale, 
may  send  a  sample  of  the  same  to  the  experi- 
ment station  for  analysis,  and  that: 

"Such  samples  for  free  analysis  shall  be  taken 
by  the  purchaser  in  the  presence  of  the  per- 
son, company  or  agent  selling  the  fertilizer 
from  at  least  ten  (10)  per  cent  of  the  sacks  or 
other  packages  comprising  the  whole  lot  pur- 
chased, and  shall  be  thoroughly  mixed,  and  at 
least  one  pound  of  the  material  after  mixing 
must  be  put  into  a  jar  or  can,  securely  sealed 
and  marked  in  such  a  way  as  to  surely  identify 
the  sample  and  show  by  whom  it  was  sent,  with- 
out giving  the  name  of  the  fertilizer  or  the  per- 
son from  whom  it  was  purchased,  and  must  be 
forwarded  to  the  director  of  the  Kentucky  agri- 
cultural experiment  station,  Lexington,  Ken- 
tucky. The  purchaser  shall  also  send  with  the 
sample  a  certificate  signed  by  himself  and  wit- 
ness, or  by  two  witnesses,  stating  the  sender 
has  purchased  the  fertilizer  for  his  own  use 
and  not  for  sale,  and  that  the  sample  was  taken 
is  the  manner  prescribed  in  this  section:  Pro- 
vided, however,  that  [if]  the  person,  company  or 
agent  shall  refuse  to  witness  the  taking  of  the 
sample,  then  the  sample  may  be  taken  at  the 
time  of  the  purchase  in  the  manner  already  de- 
scribed in  the  presence  of  two  witnesses,  who 
shall  certify  to  the  manner  of  taking  the  sample. 
The  purchaser  shall  preserve  the  official  label 
from  one  of  the  bags  or  other  packages  sampled, 
to  be  sent  to  the  director  after  having  received 
the  report  of  the  analysis  of  the  sample,  and 
at  the  same  time  he  shall  furnish  to  the  director 
the  name  and  address  of  the  firm  of  whom  the 
fertilizer  was  purchased,  and  the  amount  pur- 
chased, and  any  person  having  sent  a  sample 
for  free  analysis,  under  the  provisions  of  this 
section,  who  shall,  after  having  received  the  re- 
port of  analysis  of  the  same,  refuse  to  furnish 
the  required  information,  shall  thereafter  forfeit 
the  privilege  of  free  analysis  of  fertilizers  under 
this  section.  But  if  any  sample  shall  have 
been  submitted  for  free  analysis  without  all  the 
requirements  of  this  section  having  been  com- 
plied with,  the  director  shall  inquire  into  the 
case,  and  may  accept  the  sample  for  free  analy- 
sis if  he  believes  it  is  a  fair  sample  of  the  fer- 
tilizer as  it  was  delivered  to  the  purchaser." 


[1]  The  evidence  on  behalf  of  the  chemical 
company  consisted  of  the  testimony  of  Its 
superintendent,  and  general  manager,  and 
that  of  the  fertilizer  chemist  of  the  experi- 
ment station,  and  we  think  It  shows  that  the 
provisions  of  the  statute  applicable  to  manu- 
facturers of  commercial  fertilizer  to  be  of- 
fered for  sale  in  this  state  had  been  complied 
with  by  It  in  each  of  these  years.  The  evi- 
dence of  the  experiment  station  chemist  was 
further  to  the  effect  that  the  analysis  made 
by  him  In  these  years  of  the  fertilizer  show- 
ed that  It  contained  a  higher  percentage  of 
the  essential  Ingredients  of  the  fertilizer 
than  the  manufacturer  guaranteed  It  to  con- 
tain. 

It  Is,  however,  contended  by  counsel  for 
McKlnney  that  the  evidence  Introduced  by 
the  chemical  company  does  not  show  that  it 
complied  with  the  statutory  requirements  in 
furnishing  samples  of  its  fertilizers  to  the 
experiment  station  for  analysis.  It  will  be 
noticed  that  the  statute  provides  that  the 
sample  furnished  by  the  fertilizer  company 
to  the  experiment  station  shall  be  accom- 
panied by  an  affidavit  that  the  sample  so 
furnished  Is  a  fair  and  true  sample  of  the 
fertilizer  which  the  company  desires  to  sell 
In  this  state,  and  shall  state  the  name  and 
address  of  the  manufacturer,  the  name  of 
the  fertilizer,  and  other  things  mentioned  in 
the  statute.  And  the  argument  is  made  that 
the  evidence  does  not  show  that  this  affidavit 
accompanied  the  sample  sent  to  the  experi- 
ment station  by  the  chemical  company.  But 
we  think  the  evidence  does  show  that  the 
sample  was  accompanied  by  the  statutory 
affidavit.  Donnelly,  the  manager  of  the 
chemical  company,  was  asked,  "Q.  State 
whether  or  not  these  affidavits  were  sent  to 
the  experiment  station  at  Lexington  before 
these  bulletins  that  have  been  used  in  this 
case  were  published,"  and  he  answered, 
"They  were."  In  another  part  of  his  evi- 
dence he  used  the  word  "application"  for 
license  and  stated  what  this  paper  he  called 
"application"  contained,  showing  that  it 
complied  with  all  the  requirements  of  the 
statute.  His  whole  evidence  shows  very 
clearly,  we  think,  that  the  witness  used  the 
words  "application"  and  "affidavit"  inter- 
changeably, and,  doe  to  this  confusion  of 
terms  on  the  part  of  the  witness,  counsel 
has  not,  as  we  think,  fairly  construed  his 
evidence. 

[2]  But  In  addition  to  this,  and  fully  sup- 
porting the  view  that  the  affidavits  accom- 
panied the  sample  sent  by  the  chemical  com- 
pany, Is  the  admitted  fact  that  the  sample 
so  sent  was  analyzed  by  the  experiment  sta- 
tion, and  this  analysis  It  could  not  have  made 
under  the  statute,  unless  the  sample  sent  for 
analysis  had  been  accompanied  by  the  proper 
and  statutory  affidavits.  The  fact  that  the 
chemist  of  the  experiment  station,  a  public 
officer,  made  the  analysis,  Is  presumptive  evi- 
dence that  he  had  -before  him  In  making  It 
all  that  the  statute  required  him  to  have. 
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On  behalf  of  McKlnney,  0.  B.  Bethunim, 
one  of  the  farmers-  to  whom  he  sold  this 
fertilizer,  testified  that  he  bought,  in  the 
spring  of  1911,  about  ten  sacks;  that  In  the 
fall  of  that  year  he  took  out  of  one  sack, 
a  part  of  which  he  bad  used,  about  a  half 
pound  of  the  fertilizer,  and  had  it  sent  in  a 
jar  to  A.  M.  Scovell  at  the  experiment  sta- 
tion at  Lexington,  putting  in  the  jar  the 
label  from  the  sack;  that  he  got  a  letter 
from  Scovell  in  which  he  said  there  "wasn't 
any  potash  In  it";  that  he  did  not  have  the 
letter;  that  neither  McKlnney  nor  any  one 
representing  the  chemical  company  was 
present  when  he  took  the  sample  from  the 
sack. 

I>.  P.  Bethunim  testified  that  he  sent  the 
sample  for  C.  B.  Bethunim  by  express  to  Mr. 
Scovell,  and  that  C.  B.  Bethurum  received 
from  Mr.  Scovell  a  letter  showing  the  analy- 
sis of  the  sample;  that  he  notified  McKln- 
ney to  be  present  when  the  sample  was  sent 

H.  J.  McClure  testified  that  O.  B.  Bethu- 
rum gave  him  the  letter  received  from  Sco- 
vell, but  he  did  not  remember  its  contents, 
and  could  not  find  the  letter,  which  was 
written  by  Scovell  in  1914,  according  to  his 
best  recollection. 

John  Marler  testified  that  he  read  the  let- 
ter from  Scovell  in  which  he  said  the  ferti- 
lizer was  principally  "filler,"  with  no  potash 
or  phosphorus,  and  was  of  little  or  no  value 
to  crops. 

McKlnney  testified  that  Bethurum  had 
talked  to  him  about  sending  a  sample  to  have 
it  analyzed,  and  be  agreed- to  be  at  Mt.  Ver- 
non when  it  was  sent  off  by  express,  but  was 
not  present  when  sample  was  procured,  nor 
had  he  refused  to  be  present 

William  Rodes,  who  had  been  the  fertilizer 
chemist  at  the  experiment  station  for  seven 
years,  and  during  the  years  1910  and  1911, 
testified  that  the  experiment  station  kept  a 
record  of  all  fertilizers  sent  to  it  for  analysis, 
and  that  a  careful  examination  of  the  books 
and  records  of  the  experiment  station  failed 
to  disclose  that  any  analysis  of  fertilizer  was 
made  for  Bethurum  In  1910  or  1911,  or  sub- 
sequent thereto,  or  any  letter  written  by 
Mr.  Scovell  concerning  such  analysis,  al- 
though it  was  the  custom  of  the  station  to 
keep  copies  of  all  such  letters. 

[3, 4]  Wfe  do  not  think  this  evidence  relat- 
ing how  the  fertilizer  was  sent  by  Bethu- 
rum for  analysis  shows  a  substantial  compli- 
ance with  subsection  8  of  the  statute  hereto- 
fore quoted;  but,  aside  from  this,  the  evi- 
dence concerning  the  contents  of  the  letter 
received  from  Mr.  Scovell,  who  was  admit- 
tedly the  head  of  the  experiment  station  at 
the  time,  is  very  indefinite  and  unsatisfac- 
tory, and,  besides,  its  probative  value  Is  so 
greatly  diminished,  if  not  entirely  overcome, 
by  the  fact  that  there  was  no  mention  of 
sample  or  letter  on  the  records  of  the  ex- 
periment station,  that  we  do  not  think  this 
evidence  was  of  itself  sufficient  to  establish 


that  the  fertilizer  did  not  correspond  with  the 
analysis  on  the  label. 

[f  ]  The  purpose  of  allowing  purchasers  of 
fertilizer  to  secure  samples  and  have  them 
analyzed  Is  a  very  useful  one,  as  It  enables 
the  farmer,  free  of  cost,  to  obtain  a  direct 
analysis  of  the  fertilizer  that  he  purchases, 
so  that  he  may  know  independent  of  the  man- 
ufacturer's label  that  the  fertilizer  contains 
the  ingredients  represented  by  the  manu- 
facturer. This  valuable  statute  should  be 
liberally  construed  to  carry  out  its  purpose 
to  protect  farmers,  but  in  view  of  the  fact 
that,  if  an  analysis  of  a  sample  sent  by  the 
farmer  shows  the  fertilizer  to  be  deficient  in 
the  guaranteed  percentage  of  essential  in- 
gredients, it  would  subject  the  manufacturer 
to  heavy  penalties  and  defeat  his  right  to 
recover  the  purchase  price  of  the  fertilizer, 
we  think  there  should  be  at  least  a  sub- 
stantial compliance  with  the  statute  before 
evidence  relating  to  the  sample  is  admissible 
to  overcome  the  integrity  of  the  label  attach- 
ed to  the  package. 

[6]  We  now  turn  to  the  evidence  on  the 
subject  of  the  alleged  worthless  character  of 
this  fertilizer  as  shown  by  the  testimony  of 
the  farmers  who  used  it  without  getting  any 
benefit.  It  was  upon  this  evidence,  as  we 
think,  that  the  jury  found  their  verdict 
against  the  chemical  company,  because  in  the 
only  instruction  given  to  the  Jury  by  the 
court  he  told  them  that  they  should  find  for 
the  chemical  company,  "unless  you  shall  be- 
lieve from  the  evidence  that  the  fertilizer 
sold  to  the  consumers  who  executed  the  notes 
mentioned  in  this  connection,  the  payment  of 
which  was  guaranteed  by  the  defendant  was 
worthless  and  of  no  value,  and  if  you  shall  so 
believe,  you  will  find  for  the  defendant"  It 
will  be  noticed  that  the  trial  judge  put  the 
case  to  the  jury  upon  the  single  issue  of  the 
worthlessness  or  value  of  the  fertilizer,  and 
this  instruction,  we  suppose,  was  based  upon 
the  evidence  of  four  farmers,  who  said,  in 
substance,  that  they  purchased  from  McKln- 
ney fertilizer  that  McKlnney  procured  from 
the  chemical  company,  and  used  it  on  various 
crops,  to  the  growth  of  which  the  fertilizer 
was  supposed  to  be  adapted,  without  deriving 
any  beneficial  results  from  its  use,  or,  as 
some  of  them  expressed  it  "they  did  not  get 
any  results  from  the  use  of  the  fertilizer." 

It  may  also  be  here  said  that  the  chemical 
company  made  and  saved  proper  objections 
and  exceptions  to  all  this  evidence,  and  did 
not  offer  any  evidence  of  farmers  or  other 
persons  as  to  results  that  had  been  obtained 
from  the  use  of  the  fertilizer,  because  the 
contention  of  counsel  for  the  chemical  com- 
pany was  and  is  that  all  evidence  of  this 
character  was  incompetent;  and,  if  this  is 
so,  there  was  no  evidence  In  the  case  upon 
which  to  rest  the  instruction  given  by  the 
court 

The  question  now  presented  is:  Was  the  ' 
evidence  of  the  farmers  competent  for  the 
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purpose  of  defeating  the  claim  sued  on  by 
showing  that  the  fertilizer  was  worthless  or 
that  they  did  not  get  any  beneficial  results 
from  its  use? 

In  support  of  the  competency  of  this  evi- 
dence counsel  for  McKinney  rely  on  the  case 
of  Hardy  Packing  Co.  v.  Sprlgg,  84  S.  W.  632, 
27  Ky.  Law  Rep.  133.  In  that  case,  as  in  this, 
suit  was  brought  by  the  Hardy  Packing  Com- 
pany, a  manufacturer  of  farm  fertilisers, 
against  Sprlgg,  Its  agent,  under  a  contract 
similar  to  the  one  made  by  McKinney.  The 
defense  of  Sprigg,  like  that  of  McKinney, 
was  that  the  fertilizer  was  worthless.  In 
support  of  this  defense  Sprlgg  introduced, 
over  the  objection  of  the  packing  company, 
the  evidence  of  a  number  of  farmers  who  bad 
purchased  the  fertilizer  from  Sprlgg,  to  the 
effect  that  the  fertilizer  was  worthless.  The 
court  held  that  the  evidence  of  these  farmers 
was  competent,  and,  in  answer  to  the  argu- 
ment of  counsel  for  the  Hardy  Packing  Com- 
pany that  the  analysis  of  the  fertilizer  made 
by  the  experiment  station  was  the  best  and 
only  competent  evidence  of  its  quality  said : 

"Even  if  the  statute  should  be  construed  to 
have  the  effect  as  contended  for,  which  we  do 
not  decide,  the  appellant  did  not  prepare  its 
pleadings  to  get  the  benefit  of  the  statute.  It 
was  not  alleged  that  it  complied  with  the  provi- 
sions of  this  statute  in  any  particular.  It  did 
not  even  allege  that  the  fertilizer  furnished  ap- 
pellee for  sale  was  labeled  with  the  analysis  as 
made  by  the  director  of  the  agricultural  experi- 
ment station,  and,  if  so  labeled,  that  the  fer- 
tilizer furnished  appellee  was  of  the  kind  or 
grade  as  the  samples  furnished  by  it  to  the  di- 
rector for  analysis." 

It  Is  very  clear  from  this  opinion  that  the 
court  was-  influenced  to  hold  this  evidence 
competent  because  the  Hardy  Packing  Com- 
pany had  not  pleaded  or  relied  on  the  stat- 
ute that  Is  particularly  pleaded  and  relied 
on  by  the  chemical  company  in  this  case,  as 
is  shown  by  the  pleading  heretofore  set  out. 
On  this  subject  our  opinion  is  that,  when 
the  pleading  of  the  fertilizer  company  sets 
up  a  compliance  with  the  statute,  and  its  evi- 
dence, if  the  matter  is  put  in  issue,  sustains 
the  pleading,  It  is  not  permissible  as  a  de- 
fense to  the  action  to  show  by  persons  using 
the  fertilizer  that  they  did  not  get  good  or 
any  results  from  its  use.  If  the  fertilizer 
does  contain  the  percentage  of  essential  in- 
gredients shown  in  the  label,  then  the  pur- 
chaser should  not  be  allowed  to  defeat  a  suit 
for  the  recovery  of  the  purchase  price  by 
showing  that  he  did  not  get  good  or  any  re- 
sults from  Its  use. 

[7]  The  fertilizer  company  is  only  required 
to  furnish  that  character  and  quality  of 
fertilizer  described  in  the  analysis  made  by 
the  experiment  station  and  set  out  in  the 
labels  attached  to  the  packages  it  offers  for 
sale.  When  it  had  done  this,  it  has  complied 
with  every  obligation  imposed  upon  it  in  re- 
gard to  the  character  or  quality  of  the  ferti- 
lizer. The  observance  of  these  statutory  re- 
quirements takes  the  place  of  the  ordinary 
express  or  implied  guaranty.   There  Is  no 
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lmpiied  guaranty  on  its  part  that  the  fer- 
tilizer will  be  beneficial  in  the  cultivation  of 
any  crop  in  connection  with  which  it  may  be 
used.  In  other  words,  Its  whole  guaranty  is 
contained  In  its  label.  '  Independent  of  Its 
label,  there  is  no  express  or  implied  guaranty. 
It  says  to  the  farmer  or  purchaser: 

"Here  is  my  fertilizer  and  here  is  the'  label 
attached  to  it  setting  out  specifically  and  ac- 
curately the  ingredients  and  per  cent,  of  each 
it  contains,  and  I  guaranty  that  it  does  con- 
tain these  ingredients  and  the  per  cent,  of  each 
specified.  Ton  must  be  the  judge  whether  you 
want  to  buy  it  or  not.  It  is  with  you  to  decide 
whether  it  will  be  beneficial  to  your  land  or  your 
crops.  If  it  proves  not  to  be  helpful,  I  am  not 
responsible  for  that  result." 

Common  experience  teaches  that  crop  fail- 
ures may  be  due  to  so  many  different  causes 
that  it  is  rather  speculative  to  attempt  to  de- 
scribe the  particular  cause  that  produced  the 
failure.  It  may  be  d«ue  to  Inherent  condi- 
tions in  the  soil,  or  to  continued  drouth,  or 
to  excessive  rain,  or  to  imperfect  cultivation, 
or  to  inferior  seed,  and  in  addition  to  these 
problematical  causes,  when  fertilizer  is  used, 
the  failure  to  get  results  from  its  use  may 
be  due  to  the  inadaptibility  of  the  quality 
of  the  fertilizer  to  the  land  on  which  it  is 
used  or  the  crop  to  which  it  is  applied.  As 
illustrating  this,  Rodes,  the  fertilizer  chemist 
of  the  state  experiment  station,  said,  in  an- 
swer to  the  questions: 

"Q.  Tell  whether  or  not  it  is  possible  to  tell 
the  percentage  of  the  different  ingredients  of 
fertilizers  by  crop  results.  A  No,  sir.  You 
can't  do  that  Q.  What  is  the  proper  way  and 
the  only  way  to  tell  the  analysis  of  fertilizers? 
A  By  chemical  analysis.  Q.  And  the  crop  test 
is  not  a  true  test?  A.  It  is  a  test  in  a  way.  A 
crop  of  course  will  show  the  results  of  the  fer- 
tilizer, the  application  of  the  fertilizers,  but  the 
composition  can  only  be  told  from  chemical 
analysis  Q.  Is  the  crop  result  uniform  under 
different  conditions?  A  No,  sir." 

P.  E.  Karraker,  connected  with  the  agri- 
cultural experiment  station,  and  who  tes- 
tified that  he  had  had  long  experience  as 
a  special  investigator  of  soils,  said  that  you 
could  not  tell  the  percentage  of  the  ingre- 
dients In  a  fertilizer  by  the  crop  results. 

[I]  But,  of  course,  when  the  fertilizer 
company  has  not  complied  with  the  statute, 
it  thereby  becomes  liable  on  its  implied  or 
express  guaranty,  as  the  case  may  be,  and 
it  is  permissible  to  show  the  breach  of  the 
guaranty  by  the  crop  failure,  because  this 
is  the  best  evidence  obtainable,  however 
speculative  and  problematical  it  may  be. 
But  when  the  manufacturer  has  complied 
with  the  statute,  then  the  best  evidence  as 
to  the  quality  of  the  fertilizer  is  the  label, 
and  not  the  crop  results,  and  if  the  fer- 
tilizer corresponds  with  the  label  and  the 
label  was  authorized  by  the  experiment  sta- 
tion, the  farmer  cannot  defeat  the  collec- 
tion of  the  purchase  price  by  showing  that 
he  derived  no  benefit  from  its  use. 

Cases  supporting  the  rule  that  the  evi- 
dence of  farmers  such  as  was  offered  In  this 
case  is' not  competent,  and  that  the  manu- 
facturer of  fertilizers  to  bound  solely  by 
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the  percentage  and  quality  of  the  ingredients 
as  described  in  the  labels  attached  to  the 
fertilizer  are  Scott  v.  McDonald,  83  Ga.  28, 
9  S.  E.  770;  Armour  Fertilizer  Co.  t.  Mc- 
Lawhorn,  158  N.  O.  274,  73  S.  E.  883 ;  Walk- 
er t.  Pue,  57  Md.  155;  Mason  v.  Chappell, 
15  GraL  (Va.)  672;  Phllbrick  v.  Kendall, 
111  Me.  198,  88  AtL  540;  Bell  v.  Reynolds, 
78  Ala.  511,  56  Am.  Rep.  52;  Klmbro  v. 
Bradshaw,  68  Fla.  12,  65  South.  868;  Gard- 
ner v.  Winter,  117  Ky.'  382,  78  S.  W.  143,  25 
Ky.  Law  Rep.  1472,  63  L.  R.  A.  647. 

[8]  The  farmer,  however,  Is  not  without 
his  remedy  if  fraud  or  imposition  1b  prac- 
ticed upon  him  by  the  manufacturer,  or  if 
the  fertilizer  does  not  contain  the  full  per- 
centage of  essential  Ingredients  specified  in 
the  labels.  He  can  have  the  fertilizer  ana- 
lyzed, free  of  cost,  in  the  manner  pointed 
out  in  section  1822  of  the  Kentucky  Statutes, 
and  if  the  sample  is  submitted  to  the  ex- 
periment station  in  substantial  conformity 
to  the  requirements  of  the  statute,  and  the 
analysis  by  the  experiment  station  shows 
that  the  fertilizer  contains  a  less  percentage 
of  essential  Ingredients  than  the  description 
contained  in  the  label,  he  can  rely  on  this 
fact  alone  as  a  defense  to  and  it  will  de- 
feat a  recovery  in  a  suit  against  him  to  col- 
lect the  price  of  the  fertilizer,  and  so  can 
the  agent  of  the  fertilizer  company,  such 
as  McKinney  was,  rely  on  this  defense  to 
avoid  his  guaranty. 

Wherefore  the  Judgment  is  reversed,  with 
directions  for  a  new  trial  in  conformity 
with  this  opinion,  and  if  there  be  another 
trial,  and  the  evidence  is  substantially  the 
same  as  appears  in  this  record,  the  court 
will  take  the  case  from  the  jury. 


CRAB  ORCHARD  BANKING  CO.  et  al.  v. 
SAUNDERS  et  al 

(Conrt  of  Appeals  of  Kentucky.  Feb.  16, 1917.) 

1.  Taxation  <8=>703— Tax  Sale— Notice- 
Statute. 

Failure  of  a  purchaser  at  a  tax  sale  to  give 
notice  of  his  purchase  to  the  committee  or  per- 
son having  in  charge  an  insane  joint  owner  of 
the  land,  within  six  months  after  the  certificate 
of  purchase  was  delivered  to  him  as  required 
by  Ky.  St.  §  4156,  was  a  complete  bar  to  his 
right  to  be  invested  with  title  to  her  interest. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §5  1413-1417;  Dec.  Dig.  «=>703.] 

2.  Evidence  <S=>70— Date— Tax  Sale  Ceieto- 
icate. 

A  certificate  of  a  tax  sale  is  presumed  to 
have  been  issued  and  received  by  the  purchaser 
upon  the  date  it  bears. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  91 ;  Dec.  Dig.  <3=>70.] 

3.  Taxation    <g=»701  —  Construction  as 
Mandatory  or  Directory. 

The  provisions  of  Ky.  St  {  4153,  providing 
for  notice  to  owners  of  land  which  is  sold  for 
taxes,  and  section  4158,  providing  the  way  in 
which  such  notice  shall  be  served,  are  manda- 
tory, so  that  the  giving  of  the  notice  is  a  condi- 


tion precedent  to  vesting  of  title  in  the  land  in 
a  purchaser.  " 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  ||  1407,  1409-1411;  Dec.  Dig.  «=» 

4.  Taxation  oj=»705— Tax  Sale— Notice. 

Ky.  St  4153,  provides  for  notice  in  writing 
by  the  purchaser,  other  than  the  state,  county, 
and  district  to  owners  of  land  sold  for  taxes. 
Section  4158  provides  that,  if  the  owner  cannot 
be  found,  the  notice  shall  be  served  either  upon 
member  of  his  family  in  the  county  over  16  years 
of  age,  or,  if  none,  on  his  agent  in  the  county, 
or,  if  none,  by  a  printed  or  written  notice  posted 
on  the  courthouse  door,  and  on  or  near  the  prem- 
ises. Civ.  Code  Prac.  I  624,  provides  that  no- 
tices mentioned  in  the  Code  must  be  in  writing, 
and  may  be  served  by  an  officer  authorised  to 
serve  summons  or  by  a  person  over  16  years 
of  age,  and  not  a  party  to  or  interested  in  the 
action,  and  provides  for  return  of  the  officer  or 
person  who  serves  the  notice.  Section  625  pro- 
vides that  service  of  a  notice  shall  be  by  de- 
livery, or  offer  to  deliver,  a  copy,  if  the  person 
can  be  found,  and  if  not  found  at  his  usual  place 
of  abode  by  delivering  a  copy  to  the  person  over 
16  years  residing  in  the  same  family,  or  by  affix- 
ing a  copy  upon  the  front  door  of  his  residence 
or,  if  he  cannot  be  found  and  has  no  known  resi- 
dence, by  delivering  a  copy  to  his  agent  or  at- 
torney. Held,  that  the  notice  required  by  sec- 
tion 4153  must  be  served  upon  the  owner  or 
some  person  for  him,  as  provided  by  Civ.  Code 
Prac.  M  624,  625,  except  where  the  service  is 
provided  for  in  a  different  manner  by  the  re- 
quirements of  section  4158,  so  that  a  notice  giv- 
en by  a  purchaser  at  a  tax  sale  by  mailing  a  let- 
ter is  insufficient 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  1 1424;  Dec.  Dig.  «=»705J 

5.  Taxation  <8=825,  830— Tax  Sale— Lien 
of  Purchaser. 

Where  the  purchaser  at  a  tax  sale  forfeited 
his  right  to  the  land  by  failure  to  give  the  stat- 
utory notice,  he  has  an  equity  therein  and  a 
lien  thereon  for  the  purchase  price  paid  by  him 
at  the  sale  and  taxes  paid  by  him  upon  the  lands, 
with  the  interest  and  penalties  provided  by  law. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S§  1632,  1645;  Dec.  Dig.  <S=>825, 
830.] 

Appeal  from  Circuit  Court,  Lincoln  County. 

Action  by  the  Crab  Orchard  Banking  Com- 
pany and  others  against  J.  N.  Saunders,  and 
others.  From  a  judgment  determining  the 
liens  of  various  claimants  upon  a  lot  of  land, 
and  ordering  the  sale  of  the  entire  lot  to  sat- 
isfy the  liens,  plaintiffs  appeal.  Reversed  In 
part,  and  affirmed  in  part. 

J.  B.  Paxton,  of  Stanford,  for  appellants 
Crab  Orchard  Banking  Co.  and  Lincoln 
County  National  Bank.  George  D.  Florence, 
of  Stanford,  and  C.  O.  Williams,  of  ML  Ver- 
non, for  appellants  Carpenter.  J.  N.  Saun- 
ders, of  Stanford,  for  appellees. 

HURT,  J.  Jennie  P.  Carpenter  and  Do- 
vie  A.  Carpenter,  sisters,  and  unmarried, 
Jointly  owned  a  vacant  lot  In  Stanford.  Jen- 
nie P.  Carpenter  became  indebted  to  the  Lin- 
coln County  National  Bank,  and  also  to  the 
Crab  Orchard  Banking  Company,  for  mon- 
eys which  she  borrowed  from  those  financial 
institutions. 

The  Lincoln  County  National  Bank  recov- 
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ered  a  Judgment  against  Jennie  P.  Carpen- 
ter for  the  sum  of  $158.63,  with  Interest 
thereon  from  December  12,  1912,  until  paid, 
and  the  costs  of  the  action,  and  an  execution 
of  fieri  facias  having  been  Issued  thereon 
on  May  5,  1913,  It  was  levied  upon  her  un- 
divided interest  In  the  lot  on  May  14,  1913. 

The  Crab  Orchard  Banking  Company  re- 
covered a  judgment  against  Jennie  P.  Car- 
penter for  the  sum  of  $292.13,  with  Interest 
from  September  12, 1909,  and  caused  an  exe- 
cution of  fieri  facias  to  be  Issued  and  levied 
upon  her  undivided  portion  of  the  lot  on 
July  18,  1913. 

The  lot  was  assessed  for  the  taxes  due  the 
town  of  Stanford  for  the  years  1908  to  1912, 
inclusive,  against  Jennie  P.  Carpenter  and 
Dovie  A.  Carpenter,  and,  not  having  been 
paid,  B.  D.  Carter,  the  collector  of  taxes  for 
the  town,  not  having  enforced  their  collec- 
tion, was  compelled  and  did  pay  the  taxes 
to  the  town  for  those  years,  which  aggregat- 
ed the  sum  of  $53.26. 

Under  an  ordinance  of  the  town  of  Stan- 
ford, adopted  April  3,  1913,  a  contract  be- 
tween H.  C.  Anderson  and  the  town  was  en- 
tered Into  on  June  5,  1913,  to  build  a  con- 
crete sidewalk  alongside  the  lot.  Anderson 
performed  his  contract,  and  the  work  was  ac- 
cepted by  the  council  on  October  10,  1913, 
and  a  lien  upon  the  lot  declared  for  the  bene- 
fit of  Anderson  for  the  sum  of  $73.08,  with 
interest  from  the  acceptance  of  the  work 
until  paid. 

The  taxes  upon  the  lot,  which  were  due  the 
state  and  county  for  the  years  1908  and  1909 
were  assessed  against  Jennie  P.  and  Dovie 
A.  Carpenter,  and,  not  having  been  paid,  the 
sheriff  of  Lincoln  county  advertised  and  sold 
a  portion  of  the  lot  In  satisfaction  of  the  tax- 
es for  the  years  mentioned  and  the  costs  of 
the  sale,  when  J.  N.  Saunders  became  the 
purchaser  on  the  14th  day  of  February,  1910, 
for  the  sum  of  $23.25. 

The  taxes  due  the  state  and  county  for  the 
years  1910  and  1911,  respectively,  not  having 
been  paid,  the  sheriff  advertised  and  sold  the 
entire  lot  in  satisfaction  of  these  taxes  and 
the  costs  of  sale,  on  the  12th  day  of  Febru- 
ary, 1912,  when  J.  N.  Saunders  became  the 
purchaser  at  the  sum  of  $29.65. 

To  protect  his  rights  and  property  as  a 
purchaser  of  and  lienholder  upon  the  lot, 
Saunders  paid  the  taxes  due  upon  the  lot  to 
the  graded  school  district  In  which  it  is  sit- 
uated for  the  years  1911,  1912,  and  1913  in 
the  sums  of  $5,  $4.20,  and  $3.36,  respectively. 
He  also  payed  to  the  sheriff  on  December  3, 
1913,  taxes,  for  the  state  and  county,  in  the 
sum  of  $8.95. 

The  Crab  Orchard  Banking  Company  insti- 
tuted this  action  on  July  21,  1913,  making 
Jennie  P.  Carpenter,  Dovie  A.  Carpenter,  J. 
N.  Saunders*  B.  D.  Carter,  H.  O.  Anderson, 
and  Lincoln  County  National  Bank  parties 
to  the  action,  and  asserting  a  lien  upon  the 
undivided  interest  of  Jennie  P.  Carpenter  in 
the  property,  and  asking  that  Saunders,  Car- 


ter, Anderson,  and  Lincoln  County  National 
Bank  be  required  to  assert  their  claims  In 
the  action,  and  a  judgment  for  the  sale  of  the 
entire  lot  to  satisfy  the  liens  thereon. 

In'  due  time  answers  and  cross-petitions 
were  filed  by  the  defendants.  Carter  claimed 
a  superior  lien  upon  the  property  by  subroga- 
tion to  the  lien  of  the  town  of  Stanford.  An- 
derson likewise  set  up  his  claim  and  asserted 
a  lien  upon  all  the  property.  The  Lincoln 
County  National  Bank  claimed  a  lien  upon 
the  undivided  Interest  of  Jennie  P.  Carpen- 
ter, superior  to  all  liens,  except  those  of  Car- 
ter and  Anderson.  J.  N.  Saunders  claimed 
the  fee-simple  title  to  the  lot  by  reason  of 
his  purchase  at  the  sales  of  It  by  the  sheriff, 
and  it  having  never  been  redeemed,  and  more 
than  two  years  having  expired  since  each  of 
the  sales.  He  alleged  that  each  of  the  steps 
made  necessary  to  the  validity  of  a  sale  of 
real  estate  for  taxes  had  been  fully  com- 
piled with,  and  made  the  sheriff  a  party  de- 
fendant upon  his  cross-petition,  and  request- 
ed that  he  be  required  to  convey  the  property 
to  him  by  deed.  Jennie  P.  Carpenter  denied 
that  the  requirements  of  the  statutes  had 
been  complied  with  by  the  sheriff  in  making 
the  sales,  or  that  Saunders  had  complied 
with  the  requirements  of  the  law  as  a  pur- 
chaser. She  denied  that  after  the  purchases 
he  had  given  to  her  or  to  Dovie  A.  Carpenter 
the  notice  in  writing  required  by  sections 
4153  or  4156,  Ey.  St,  and  for  that  reason  he 
did  not  become  vested  with  the  title  of  a  pur- 
chaser in  fee  simple.  She  also  claimed  that 
Dovie  A.  Carpenter,  who  had  died  pending 
the  litigation,  was  largely  indebted  to  her  for 
the  payment  of  her  expenses  In  sanitariums, 
and  asserted  a  lien  upon  the  undivided  Inter- 
est of  Dovie  A.  Carpenter  in  the  lot  to  secure 
the  payment  of  the  indebtedness  to  her. 
Saunders  denied  that  the  Crab  Orchard  Bank- 
ing Company  or  the  Lincoln  County  National 
Bank  had  any  valid  lien  upon  the  interest  of 
Jennie  P.  Carpenter  In  the  lot,  because  their 
executions  were  not  levied  until  after  the 
sales  for  taxes  had  been  made  by  the  sheriff. 
The  Issues  having  been  completed,  such  proof 
as  the  parties  desired  was  taken,  and  the 
cause  submitted  for  trial  and  Judgment 

The  court  adjudged  that  neither  the  Crab 
Orchard  Banking  Company  nor  the  Lincoln 
County  National  Bank  had  any  lien  upon  the 
undivided  one-half  Interest  In  the  land  which 
had  been  owned  by  Jennie  P.  Carpenter  by 
reason  of  the  levy  of  the  executions  thereon, 
presumably  for  the  reason  that  the  title  to 
her  interest  in  the  property  had  become  vest- 
ed in  Saunders,  as  the  purchaser  at  the  tax 
sales,  before  the  levy  of  the  executions.  It 
was  also  adjudged  that  Saunders  was  the 
holder  of  the  fee  In  the  interest  In  the  prop- 
erty, which  was'  formerly  owned  by  Jennie 
P.  Carpenter,  as  well  as  the  fee  in  the  un- 
divided portion  of  the  property  formerly  own- 
ed by  Dovie  A.  Carpenter  in  the  portion  of 
the  lot  which  was  sold  by  the  sheriff  and 
purchased  by  Saunders  on  the  14th  day  of 
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February,  1910,  and  the  sheriff  was  directed 
to  execute  and  deliver  a  deed  to  Saunders 
for  the  portions  of  the  lot  to  which  he  was 
adjudged  to  be  the  owner  in  fee  as  above 
stated,  subject  to  the  liens  of  Carter  and  An 
derson  for  such  prorata  portions  of  their 
claims  as  was  equitable.  Carter  and  Ander- 
son were  adjudged  to  have  Hens  upon  the  en- 
tire lot  for  the  payment'  of  their  claims. 
The  lien  of  Carter  was  adjudged  to  be  the 
superior  to  that  of  Anderson.  Dovie  A.  Car- 
penter having  died  intestate  and  without  the 
ownership  of  any  personal  estate  during  the 
pendency  of  the  action,  it  was  revived  as 
against  her  representatives,  and  the  court  ad- 
judged that  Jennie  P.  Carpenter  had  a  lien 
upon  the  portion  of  the  lot  which  had  not 
been  ordered  to  be  conveyed  to  Saunders, 
and  which  was  owned  by  the  heirs  of  Dovie 
A.  Carpenter,  for  the  payment  of  the  indebt- 
edness of  Dovie  A.  Carpenter  to  Jennie  P. 
Carpenter,  but  subject  to  the  lien  of  Saun- 
ders thereon  to  secure  the  payment  to  him  of 
certain  taxes  thereon,  which  had  been  paid 
by  him,  and  subject  to  the  liens  of  Carter 
and  Anderson  upon  the  entire  lot.  A  sale  of 
the  entire  lot  was  adjudged  to  satisfy  the 
claims  of  Carter  and  Anderson.  A  sale  of  the 
portion  adjudged  to  be  owned  by  the  heirs 
of  Dovie  A.  Carpenter  to  satisfy  the  lien  of 
Jennie  P.  Carpenter  and  the  other  liens 
thereon  was  adjudged. 

From  the  judgment  the  Lincoln  County 
National  Bank,  the  Crab  Orchard  Banking 
Company,  Jennie  P.  Carpenter,  and  Belle 
Dalton,  James  G.  Carpenter,  Geo.  F.  Carpen- 
ter, and  D.  B.  Carpenter,  the  latter  four 
as  the  heirs  of  Dovie  A.  Carpenter,  have  ap- 
pealed. 

There  is  not  any  complaint  made  of  the 
judgment  in  behalf  of  Carter  and  Anderson, 
and  hence  no  further  consideration  of  them 
will  be  given.  There  is  not  any  contention 
with  regard  to  the  amounts  of  the  judgments 
in  favor  of  the  Crab  Orchard  Banking  Com- 
pany, the  Lincoln  County  National  Bank, 
nor  that  in  favor  of  Jennie  P.  Carpenter 
against  the  heirs  of  Dovie  A.  Carpenter. 
There  is  not  any  dispute  as  to  the  amounts 
which  Saunders  had  paid  on  the  purchases 
made  by  him,  and  in  the  discharge  of  taxes 
since  that  time.  There  is  not  any  serious 
contention  as  to  the  regularity  of  the  sales 
at  which  Saunders  was  a  purchaser.  The 
certificates  of  the  sales  were  regularly  made 
and  signed  by  the  sheriff  and  delivered  to 
Saunders,  who  caused  them  to  be  recorded 
in  the  office  of  the  clerk  of  the  county  court 
within  due  time.  The  certificate  of  the 
sale  made  by  the  sheriff  on  February  14, 
1910,  was  recorded  in  the  clerk's  office  on 
March  27,  1910.  The  certificate  of  the  sale 
made  on  February  12,  1912,  was  recorded 
in  the  clerk's  office  on  March  27,  1913. 

The  only  question  to  be  determined  is: 
Did  Saunders,  by'  his  purchases  and  the 
proceedings  incident  to  same,  become  the 
owner  in  fee  of  the  portions  of  the  lot  which 


(Ky. 

were  adjudged  to  him,  and  was  he  entitled 
to  a  deed  conveying  to  him  the  fee-simple 
title  of  Jennie  P.  Carpenter  and  Dovie  A. 
Carpenter  in  the  portions  of  the  lot  so  ad- 
judged? 

Saunders  stated,  and  it  is  not  controverted, 
that  on  March  22,  1910,  he  gave  to  Jennie 
P.  Carpenter  and  Dovie  A.  Carpenter  notice 
in  writing  of  the  sale  and  bis  purchase  of 
the  lands,  by  writing  to  them  or  to  each 
of  them  a  letter,  which  he  addressed  to  them 
at  their  residence  and  post  office  address  at 
Georgetown,  Ky. ;  that  he  placed  the  proper 
amount  of  postage  upon  this  letter  or  let- 
ters, and  placed  same  in  the  post  office. 
There  was  printed  on  the  corner  of  the  en- 
velopes his  name  and  post  office  address, 
with  directions  to  return  same  to  him  if  not 
delivered,  and  the  letter  or  letters  had  never 
been  returned  to  him.  Dovie  A.  Carpenter 
became  a  lunatic  in  1902  or  1903,  but  for 
several  yearB  was  treated  at  the  Beechurst 
Sanitarium,  but  on  the  10th  day  of  Septem- 
ber, 1907,  she  was  declared  a  lunatic  by  a 
judgment  of  the  Jefferson  county  court,  and 
since  that  time  and  until  her  death  was 
confined  in  the  asylum  for  the  insane  at 
Lakeland,  Ky.  It  does  not  appear  that  she 
ever  had  a  committee. 
Section  4156,  Ky.  St,  provides  as  follows: 
"Any  minor,  or  other  person  laboring  under 
legal  disability,  except  a  lunatic  or  married 
woman,  at  the  date  of  sale,  shall  have  one  year 
after  the  removal  of  the  disability  within  which 
to  redeem  such  property,  which  may  be  done 
by  paying  the  purchase  money,  with  fifteen  per 
centum  on  the  amount  thereof,  and  interest  at 
the  rate  of  ten  per  centum  per  annum  from  the 
date  of  the  sale,  and  the  costs  of  the  sale.  But 
any  purchaser,  other  than  the  state,  county 
and  district,  shall  forfeit  his  right  to  his  pur- 
chase, unless  within  six  months  after  the  sheriff 
shall  have  delivered  to  him  a  certificate  of  his 
purchase  hereinafter  provided  for.  he  shall,  in 
writing,  give  notice  of  his  purchase  to  both 
husband  and  wife,  in  case  the  purchase  be  of 
land  of  a  married  woman,  or  to  the  statutory 
guardian  of  an  infant,  if  there  be  one;  if  not, 
to  the  parent ;  if  none,  to  the  persons  having  in 
charge  such  infant,  if  the  purchase  he  of  the 
land  of  an  infant;  or  to  the  committee  of  the 
lunatic,  if  one ;  if  none,  then  to  the  person  hav- 
ing charge  of  such  lunatic,  if  the  purchase  be  of 
the  land  of  a  lunatic.  If  the  lands  of  a  lunatic 
or  married  woman  be  not  redeemed  within  five 
years  from  the  reception  of  the  notice,  the  sale 
shall  become  absolute." 

[t]  From  the  terms  of  the  statute  it  ap- 
pears that,  unless  notice  in  writing  of  the 
purchase  was  given  by  Saunders  to  the  com- 
mittee or  person  having  in  charge  Dovie  A. 
Carpenter,  within  six  months  after  the  cer- 
tificate of  purchase  was  delivered  to  him,  he 
forfeited  his  right  to  the  purchase,  so  far  as 
related  to  her  interest  in  the  land  sold. 
Hatcher  v.  Howes,  138  Ky.  464,  128  S.  W. 
335 ;  Anderson  v.  Batson,  37  S.  W.  84,  18  Ky. 
Law  Rep.  493. 

[2,  8]  The  certificate  of  the  Bale  of  Febru- 
ary 14,  1910,  bears  date  as  of  that  day,  and 
it  is  presumed  to  have  been  issued  upon  and 
received  by  Saunders  upon  that  day,  He 
never  at  any  time  or  in  any  way  gave  notice 
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to  the  committee  of  Dovle  A.  Carpenter,  as 
she  had  none,  or  "the  person  having  her  in 
charge,  of  the  sale  or  purchase.  She  was 
then  confined  In  the  Lakeland  Asylum,  and 
was  not  In  the  custody  or  charge  of  Jennie 
P.  Carpenter.  It  is  insisted,  however,  that 
notice  in  writing  was  given  to  the  superin- 
tendent of  the  Lakeland  Asylum  for  Dovle 
A.  Carpenter  of  the  sale  and  purchase  of  the 
entire  lot,  made  on  the  12th  day  of  February, 
1912,  within  six  months  after  the  receipt  of 
the  sheriff's  certificate.  This  notice,  if  suf- 
ficient, could  only  affect  the  sale  and  pur- 
chase made  on  February  12,  1912,  and,  five 
years  not  having  expired  since  that  time,  the 
right  of  redemption  still  remains,  and  that 
seems  to  have  been  the  view  taken  by  the 
chancellor  with  reference  to  the  sale  of  Feb- 
ruary 12,  1912.  The  failure  to  give  the  no- 
tice of  the  sale  of  February  14,  1910,  within 
the  time  provided  by  the  statute,  is  a  com- 
plete bar  to  Saunders'  right  to  be  invested 
with  title  to  the  Interest  of  Dovle  A.  Car- 
penter in  the  land  sold,  and  at  most  he 
would  only  have  a  lien  thereon  to  secure  the 
payment  to  him  of  the  amount  of  the  pur- 
chase price,  costs,  interest,  and  penalties  pro- 
vided by  law,  and  the  taxes  since  paid  by 
him  upon  the  lot,  which  are  properly  charge- 
able to  her  undivided  portion  of  it 

The  sales  of  the  Interests  of  Dovle  A.  Car- 
penter In  the  lot  have  been  considered  upon 
the  assumption  that  the  writing  and  mailing 
of  a  letter  to  the  owner  of  the  lands  sold  for 
taxes  was  a  sufficient  notice  to  make  the  sale 
valid.  A  letter  was  written  and  mailed  to 
Jennie  A.  Carpenter,  who  was  then  an  un- 
married woman  and  laboring  under  no  dis- 
abilities, and,  addressed  to  her  at  the.  post 
office  at  her  usual  place  of  abode,  within  fif- 
ty days  after  each  of  the  sales,  in  which  she 
was  notified  of  the  sale  and  purchase  of  the 
land,  and  such  a  letter,  after  the  second 
sale,  was  sent  by  mall  to  the  superintendent 
of  the  Lakeland  Asylum,  having  Dovle  A. 
Carpenter  In  charge.  Whether  the  superin- 
tendent ever  received  the  letter  addressed  to 
him  does  not  appear.  Jennie  A.  Carpenter 
by  her  answer  denies  the  receipt  of  either  of 
the  letters  which  Saunders  says  that  he 
wrote  and  mailed  to  her. 

Section  4153,  Ky.  St.,  after  providing  for 
notice  to  the  owners  of  lands  which  are  sold 
for  taxes  and  purchased  by  the  sheriff  for 
the  state  and  county  and  district,  and  im- 
posing a  penalty  for  the  failure  of  the  coun- 
ty attorney  to  give  such  notice,  then  pro- 
vides: 

"It  shall  be  the  duty  of  the  purchaser  other 
than  the  state,  county  and  district,  within  fifty 
days  after  the  sale,  to  give  notice  in  writing,  to 
the  owner  of  the  land  purchased  by  him,  of  such 
purchase,  and  if  such  land  be  not  redeemed  with- 
in six  months  after  such  notice,  he  may  insti- 
tute proceedings  for  the  recovery  of  the  posses- 
sion of  such  land." 

Section  4158,  Ky.  St,  provides,  after  pro- 
viding that,  where  the  lands  are  purchased 
by  the  state,  county,  or  district  the  failure 


to  give  the  notice  provided  for  by  section 
4153,  supra,  shall  not  affect  the  title  of  the 
state,  county,  and  district,  then  says: 

"But  if  the  owner  of  the  land  purchased  can- 
not be  found,  then  the  notices  required  by  sec- 
tions 31  and  34  (4153  and  4156)  of  article  8  of 
this  chapter,  shall  be  served  as  follows,  vis. : 

"First.  Upon  any  member  of  his  family  in  the 
county  over  sixteen  years  of  age ;  if  none,  then, 

"Second.  Upon  his  agent,  if  any  in  the  coun- 
ty ;  and  if  none,  then, 

"Third.  By  a  printed  or  written  notice,  posted 
at  the  courthouse  door  and  on  or  near  the  prem- 
ises." 

[4j  It  thus  appears  that  the  Legislature 
has  provided  a  person  in  every  state  of  case 
upon  whom  the  purchaser  of  land  sold  for 
taxes  may  cause  the  notice  of  his  purchase 
to  be  served.  It  must  be  served  upon  the 
owner,  If  he  can  be  found,  and  If  he  cannot 
be  found,  then  It  shall  be  served,  upon  one  of 
the  persons  or  In  the  way  provided  by  sec- 
tion 4158,  supra.  It  seems  that  the  giving 
of  the  notice  la  a  mandatory  requirement  of 
the  statutes,  and  a  condition  precedent  to 
vesting  title  In  the  land  in  a  purchaser,  other 
than  the  state,  county,  and  district  Such 
mandatory  requirement  is  founded  upon  a 
good  reason,  when  It  Is  considered  that  real 
property  sold  for  taxes  is  Invariably  pur- 
chased for  a  sum  which  is  small  and  in- 
significant compared  with  the  value  of  the 
property,  and  If  such  notice  was  not  required, 
It  would  oftentimes  result  in  the  Ignorant 
helpless,  and  unfortunate  having  to  suffer 
a  sacrifice  and  deprivation  of  their  property, 
upon  ignorance  or  misfortune.  It  is,  more- 
over, within  the  power  of  every  purchaser 
of  land  at  a  sale  for  taxes  to  give  the  notice 
required  by  the  statutes. 

In  29  Cyc.  1119,  the  text  is: 

"And  where  the  statute  requires  the  notice  to 
be  given  in  writing,  it  must  be  by  delivety  of 
the  original  or  a  true  copy." 

[S]  Where  a  statute  requires  a  notice  in 
writing  to  be  given  to  some  person,  it  means 
a  personal  service,  which  Is  to  bring  actual 
knowledge,  as  distinguished  from  the  states 
of  case,  wherein,  as  a  matter  of  law,  a  per- 
son must  be  deemed  to  have  knowledge  of  a 
matter.  In  many  states  the  statutes  require 
a  purchaser  of  land  at  a  sale  for  taxes  to 
give  notice  to  the  owner  of  the  time  of  the 
expiration  of  the  redemption  period.  In  such 
states  of  case  the  giving  of  such  notice  is 
a  condition  precedent  to  the  vesting  of  title 
in  the  purchaser  at  the  expiration  of  the  re- 
demption period.  Discussing  the  manner  of 
the  service  of  such  a  notice  where  required 
it  is  said  in  39  Cyc.  1404: 

"The  notice  must  be  served  in  the  same  man- 
ner as  a  judicial  writ,  or  at  any  rate  in  such  a 
manner  as  to  bring  it  effectively  to  the  notice 
of  the  person  to  be  served." 

The  notice  provided  for  by  section  4153, 
supra,  Is  in  the  nature  of  a  redemption;  no- 
tice, as  Its  only  office  Is  to  notify  the  owner 
of  the  land  which  has  been  sold  for  taxes, 
whom  the  purchaser  is  and  where  he  may  be 
found,  and  the  necessity  of  ascertaining  the 
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amount  due  and  arranging  for  and  making 
a  redemption  of  the  land ;  while  the  language 
used  In  section  4163,  supra,  Is  "to  give  notice 
In  writing,"  and  Is  silent  as  to  whether  it 
shall  be  a  notice  formally  served  upon  the 
owner  of  the  land.  The  language  used  In 
section  4158,  supra,  as  to  what  shall  be  done 
with  reference  to  the  notice  in  the  event  the 
owner  cannot  be  found  says  that  it  "shall  be 
served"  upon  one  of  the  parties  there  des- 
ignated. It  is  the  same  language  used  in  the 
Civil  Code  with  reference  to  serving  a  sum- 
mons or  notice.  Bouvler,  vol.  2,  p.  630,  de- 
tines  "service,"  as  applied  to  writs,  summons, 
and  notices,  as  follows: 

"The  execution  of  a  writ  or  process.  Thus  to 
serve  a  writ  of  capias  means  to  arrest  a  defend- 
ant under  the  process ;  *  *  *  to  serve  a  sum- 
mons is  to  deliver  a  copy  of  it  at  the  house  of 
the  party,  or'  to  deliver  it  to  him  personally,  or 
to  read  it  to  him :  notices  and  other  papers  are 
served  by  delivering  the  same  at  the  house  of 
the  party  or  to  him  in  person." 

Civil  Code  of  Practice,  {  624,  defines  the 
notices  provided  for  In  the  Code,  and  desig- 
nates who  may  serve  them  as  follows: 

"The  notices  mentioned  in  this  Code  must  be 
in  writing,  must  concisely  state  the  purport 
thereof,  and  may  be  served  by  an  officer  who  is 
authorized  to  serve  a  summons,  or  by  any  per- 
Bon  who  is  over  the  age  of  sixteen  years  and  not 
a  party  to,  nor  interested  in,  the  action." 

Subsections  2,  3,  and  4  of  section  624; 
supra,  relate  to  the  return  which  the  officer 
or  person  who  serves  a  notice  must  Indorse 
upon  It.  Section  625,  Civ.  Code  Prac,  pro- 
vides that  the  service  of  a  notice  shall  be 
by  the  delivery  or  the  offer  to  deliver  a  copy, 
If  the  person  upon  whom  It  is  to  be  served 
can  be  found,  and  if  he  cannot  be  found  at 
his  usual  place  of  abode,  by  delivering  a 
copy  to  a  person  over  the  age  of  16  years, 
who  resides  in  the  same  family  with  him,  or 
If  no  such  person  be  there,  by  affixing  a  copy 
upon  the  front  door  of  his  place  of  abode, 
and  if  the  person  cannot  be  found  and  has  no 
known  place  of  abode  In  this  state,  by  de- 
livering a  copy  to  his  agent  or  attorney.  Sec- 
tion 4158,  supra,  which  must  govern  the  giv- 
ing of  the  notice  provided  by  section  4153, 
supra,  provides  that,  if  the  owner  of  the 
land  cannot  be  found,  the  notice  must  be 
served  upon  a  member  of  his  family  over 
16  years  of  age  in  the  county,  and,  if  none, 
then  upon  his  agent,  If  any  In  the  county, 
and,  If  none,  then  by  posting  the  notice  at 
the  courthouse  door  on  or  near  the  land. 
The  latter  statute  does  not  .provide  for  the 
service  of  the  notice  by  delivering  a  copy  to 
the  owner  of  the  land,  or  to  a  member  of 
his  family  or  to  his  agent,  but  in  Broaddus 
v.  Mason,  95  Ky.  421,  25  S.  W.  1060,  15  Ky. 
Law  Rep.  38,  In  which  the  manner  of  the 
service  of  a  notice  by  a  contestant  of  an  elec- 
tion to  a  contestee  was  under  consideration, 
the  statute  required  the  notice  to  be  in  writ- 
ing, signed  by  contestant,  stating  his  grounds 
of  contest,  but  the  statue  was  silent  as  to 
the  mode  of  serving  the  notice,  and  the 
court  said: 


"But  it  does  not  prescribe  the  mode  of  serv- 
ing such  notice,  and  consequently  the  Legisla- 
ture must  have  intended  it  done  according  to 
section  625,  Civil  Code." 

While  the  mailing  of  a  letter  to  a  person 
at  his  address,  postage  prepaid,  creates  a 
presumption  of  fact  that  it  was  received  by 
such  person  as  Boon  as  it  would  be  transmit- 
ted to  him  in  tbe  usual  course  of  the  mails, 
this  presumption  may  be  rebutted,  and  if 
the  person  to  whom  it  was  addressed  denies 
its  receipt,  then  the  only  evidence  that  the 
party  received  it  is  the  mailing  of  the  letter, 
and  if  the  letter  was  intended  as  a  notice, 
the  party  then  claiming  to  have  given  notice 
by  such  means  must  fail  upon  the  issue  as  to 
whether  or  not  the  notice  was  served.  Con- 
tinental Ins.  Co.  v.  Hargrove,  131  Ky.  844, 
116  S.  W.  256;  Sullivan  v.  Kuykendall,  82 
Ky.  483,  66  Am.  Rep.  901 ;  Springfield  Fire 
&  Marine  Ins.  Co.  v.  Jenkins,  9  Ky.  Law 
Rep.  932;  Ry.  Officials  &  Employes'  Ass'n  v. 
Beddow,  112  Ky.  184,  65  S.  W.  362,  23  Ky. 
Law  Rep.  1438;  Benge's  Adm'r  v.  Eversole, 
156  Ky.  140,  160  S.  W.  911.  It  is  not  reason- 
able to  presume  that  the  Legislature  Intend- 
ed that  the  evidence  of  a  fact  upon  which 
the  ownership  of  real  estate  must  depend 
should  depend  upon  proof  so  slight  as  a  mere 
presumption  of  a  fact,  and  which  Is  so  easily 
overturned.  We  conclude  that  the  notice 
required  to  be  given  by  a  purchaser  to  the 
owner  of  lands  sold  for  taxes,  as  required 
by  section  4153,  supra,  must  be  served  upon 
the  owner  or  some  one  for  him,  as  provided 
by  sections  624  and  625,  Civil  Code,  except 
wherein  the  service  is  provided  for  in  a  dif- 
ferent manner  by  the  requirements  of  sec- 
tion 4158,  snpra,  which  must  be  followed 
when  its  provisions  differ  from  those  of  the 
Code  sections  supra,  and  we  further  conclude 
that  a  notice  by  mailing  a  letter  Is  insuffi- 
cient, and  not  the  notice  provided  for  the 
statute.  Hence  the  fee-simple  title  to  any 
part  of  the  lot  in  controversy  did  not  vest  in 
appellee  Saunders,  and  he  was  not  entitled  to 
have  any  part  of  it  conveyed  to  him.  The 
title  to  the  lot  Is  still  In  Jennie  P.  Carpenter 
and  the  heirs  of  Dovie  A.  Carpenter. 

'[6]  The  appellee  Saunders  has  an  equity 
therein  and  a  lien  thereon  for  the  sums  paid 
by  him  In  discharge  of  the  purchase  prices 
paid  by  him  at  the  two  sales,  and  the  taxes 
paid  by  him  upon  the  lands  with  the  Interest 
and  penalties  provided  by  law.  The  appel- 
lants Crab  Orchard  Banking  Company  and 
the  Lincoln  County  National  Bank  have  liens 
upon  the  portion  owned  by  Jennie  P.  Carpen- 
ter by  reason  of  their  execution  levies,  In 
point  of  priority  In  accordance  with  the 
times  of  the  levies,  but  their  Hens  are  In- 
ferior to  tbe  liens  of  Saunders,  Carter,  and 
Anderson.  Jennie  P.  Carpenter  has  a  lien 
upon  the  entire  half  of  the  land  owned  by  the 
heirs  of  Dovle  A.  Carpenter,  subject  to  the 
liens  of  Saunders,  Carter,  and  Anderson. 

The  judgment  appealed  from,  so  far  as  It 
pertains  to  the  judgments  In  favor  of  Car- 


Digitized  by  Google 


COMMONWEALTH 


v.  LESLIE  COUNTY 


657 


ter  and  Anderson,  Is  affirmed,  but  otherwise 
the  judgment  Is  reversed,  and  upon  the  re- 
turn of  the  case  of  the  circuit  court  a  judg- 
ment will  be  entered  in  accordance  with  this 
opinion,  giving  to  the  appellee  Saunders  a 
lien  upon  the  lot  equal  in  dignity  to  that  of 
the  lien  of  Garter,  and  for  other  proceedings 
consistent  with  this  opinion. 


COMMONWEALTH  v.  LESLIE  COUNTY. 
(Court  of  Appeals  of  Kentucky.  Feb.  IS,  1917.) 

1.  Taxation  <s= 362— Assessment  or  Omit- 
ted Pbopebtt. 

The  proceeding  provided  by  Ky.  St  f 
4200,  for  assessing  omitted  property  is  only  a 
supplemental  means  provided  for  assessing  omit- 
ted property  and  in  which  no  one  Is  interested 
except  the  commonwealth  and  the  party  proceed- 
ed against. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  3  601;  Dec  Dig.  <S=>362.] 

2.  Taxation  <8=»862— Assessment  or  Omit- 
ted Pbopebtt— Pasties. 

No  one  can  institute  the  proceeding  pro- 
vided by  Ky.  St  §  4260,  to  assess  omitted  proper- 
ty except  a  duly  qualified  revenue  agent,  and  he 
must-  proceed  strictly  in  accordance  with  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §  601 ;  Deec.  Dig.  «=>362.] 

3.  Taxation  e=»362— Assessment  or  Omit- 
ted Pbopebtt— Proceedings. 

In  proceedings  under  Ky.  St  §  4280.  to  as- 
sess omitted  property,  all  questions  of  fact,  as 
well  as  of  law,  are  to  be  tried  by  the  court 
without  the  intervention  if  a  jury. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  8  601;  Dec  Dig.  -<8=>362.] 

4.  Taxation  <g=>362— Assessment  or  Omit- 
ted Pbopebtt— Pasties— Intsbvention. 

Neither  the  county  nor  any  one  else  can  in- 
tervene in  proceedings' under  Ky.  St  I  4260,  as 
to  Assessing  omitted  property. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  |  601;  Dec.  Dig.  #=362.] 

Appeal  from  Circuit  Court,  Leslie  County. 

Action  by  the  Commonwealth  against  W. 
L.  Bramblet  and  another,  in  which  Leslie 
County  intervened.  From  judgment  for  in- 
tervener, plaintiff  appeals.  Reversed,  with 
directions. 

Lewis  ft  Lewis,  of  Hyden,  and  Helm 
Bruce  and  Brace  ft  Bullitt,  all  of  Louisville, 
for  appellant  Bramblet  A  H.  Patton,  of 
Jackson,  and  C.  H.  Morris,  Asst.  Atty.  Gen., 
for  the  Commonwealth.  Cleon  K.  Calvert 
and  Jno.  B.  Miniard,  both  of  Hyden,  for  ap- 
pellee. 

THOMAS,  J.  This  is  a  proceeding  by 
Walton  Byars,  a  revenue  agent,  began  in  the 
county  court  of  Leslie  county  under  the  pro- 
visions of  section  4260  of  the  Kentucky  Stat- 
utes, seeking  to  have  listed  for  taxation  for 
the  years  1911-1916,  inclusive,  a  large  body 
of  land  which  is  alleged  to  be  owned  by  W. 
L.  Bramblet  individually  and  as  administra- 
tor of  the  estate  of  George  W.  Bramblet,  de- 
ceased, who  in  each  of  said  capacities  was 


made  a  defendant  to  the  proceeding.  The 
land  is  described  in  accordance  with  the  title 
papers  of  the  defendaut,  and  the  assessment 
valne  is  also  stated.  This  proceeding  has  the 
sanction  of  the  supervisor  of  revenue  agents 
in  accordance  with  the  requirement  of  the 
statute,  and  there  is  no  question  of  the  reg- 
ularity of  the  proceeding. 

In  due  time  the  defendant  appeared  and 
filed  answer,  admitting  all  of  the  allegations 
of  the  statement,  and  conceding  the  right  of 
the  commonwealth  to  the  relief  asked,  and 
agreed  that  a  judgment  as  prayed  for  might 
be  entered.  Before  this  was  done,  however, 
the  county  attorney  for  that  county,  togeth- 
er with  a  specially  employed  counsel,  appear- 
ed in  the  county  court  and  offered  to  file 
what  Is  styled  the  "intervening  petition"  of 
Leslie  county,  which  it  asked  to  be  made  a 
counterclaim  against  the  plaintiff  (common- 
wealth), and  a  cross-petition  against  the  de- 
fendant, but  it  sought  no  affirmative  relief 
against  either  of  the  parties  to  the  proceed- 
ing, except  that  It  have  judgment  for  its 
costs  if  the  proceeding  should  be  dismissed  In 
accordance  with  its  prayer.  Both  plaintiff 
and  defendant  objected  to  the  filing  of  this 
document,  but  their  objections  were  over- 
ruled, and  it  was  filed,  followed  by  a  motion 
made  by  both  plaintiff  and  defendant  that  it 
be  stricken  from  the  record,  which  motion  re- 
ceived a  similar  fate.  A  demurrer  was  then 
filed  to  it  by  both  parties,  which  proved  in- 
effectual, as  It  was  promptly  overruled.  Both 
parties  then  declined  to  introduce  evidence, 
and  the  court  rendered  a  judgment  dismiss- 
ing the  proceeding,  from  which  an  appeal 
was  prosecuted  by  both  parties  to  the  circuit 
court  The  practice  in  that  court  was  identi- 
cal with  that  adopted  in  the  county  court, 
followed  by  the  same  results,  except  that  the 
circuit  court  impaneled  a  jury  to  try  the  is- 
sues of  fact  sought  to  be  raised  by  Leslie 
county,  which  Jury,  under  instructions  of  the 
court,  returned  a  verdict  finding  that  the 
land  sought  to  be  assessed  was  not  located 
within  the  county,  and  upon  this  verdict  it 
was*  adjudged  that  the  proceeding  be  dis- 
missed, and  that  Leslie  county  recover  its 
costs  against  the  parties  to  the  proceeding, 
and  to  reverse  that  judgment  this  appeal  is 
prosecuted. 

It  is  doubtful  if  there  con  be  found  any- 
where within  the  annals  of  the  law  a  pro- 
ceeding that  will  compare  in  uniqueness  with 
this  one.  The  right  to  intervene  in  this  pro- 
ceeding, as  claimed  by  Leslie  county,  Is  best 
shown  by  its  pleading,  from  which  we  quote: 

"The  petitioner  says  that  within  its  bound- 
aries a  large  number  of  citizens  of  it  live,  own- 
ing and  claiming  the  land  within  its  boundaries 
wherein  they  live,  and  that  a  large  number  of 
citizens  of  other  states  own  and  claim  land  in 
said  county  as  well  as  citizens  of  other  counties 
of  this  commonwealth,  and  it  says  that  every 
foot  of  the  land  within  its  boundaries  is  owned 
and  claimed  by  citizens  of  this  and  other  states 
by  good  title,  and  has  been  listed  for  taxation 


«=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digest*  and  Indexea 
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each  year  for  the  past  10  years  or  more,  and 
that  such  taxes  as  have  been  assessed  have  been 
paid;  and  it  says  that  this  is  true  as  to  the 
land  described  in  the  petition  herein,  that  the 
same  is  owned  and  claimed  by  citizens  of  said 
county,  state,  and  other  states,  who  are  listing 
the  same  for  taxation  in  Leslie  county,  ana 
paying  the  taxes  thereon  for  a  »rreat  number 
of  years;  and  that  the  land  so  owned,  assessed, 
and  taxed  in  it  is  in  that  territory,  the  same 
land  that  the  plaintiff  now  seeks  for  the  first 
time  for  more  than  10  years  and  more  than 
15  years  to  list  for  taxation  in  said  county,  and 
that  said  land  never  was  listed  for  taxation  in 
said  Leslie  county." 

Further  along  in  the  ten  typewritten  pages 
of  the  pleading  it  is  denied  that  the  defend- 
ant Bramblet,  either  Individually  or  In  his 
representative  capacity,  is  the  owner  of  any 
of  the  land  described,  or  that  any  of  it  is 
within  the  boundaries  of  Leslie  county.  The 
pleading  then  becomes  suspicious  and  ques- 
tions the  good  faith  of  the  parties  to  the  pro- 
ceeding, and  says,  in  substance: 

That  it  was  begun  at  the  result  of  a  conspir- 
acy between  Bramblet  and  others  mentioned 
against  "the  bona  fide  citizens  and  taxpayers  of 
Leslie  county"  to  list  for  taxation  the  lands 
designated  by  the  pleader  as  "wildcat  lands," 
and  that  this  will  cast  a  cloud  upon  the  land 
titles  of  the  county,  and  the  subsequent  sale  of 
the  lands  by  the  conspirators,  sought  to  be 
assessed,  "would  be  champertons  and  void  in 
toto,  for  that  the  lands  described  in  the  petition 
have  been  in  the  actual  adverse  possession  of 
many  of  the  citizens  of  said  county,  and  those 
claiming  under  them,  for  more  than  20  years, 
and  are  at  this  time  in  such  actual  adverse 
possession." 

Not  content  with  exposing  such  diabolical 
purposes  on  the  part  of  the  defendants,  the 
pleader  farther  enlightens  the  court  by  say- 
ing that: 

"This  whole  action  was  hatched,  trapped  up, 
concocted  by  and  conceived  in  the  plan  of  the  de- 
fendant and  his  aids,  the  said  Sears  and  the 
said  Courtney,  for  the  purpose  of  locating  in 
Leslie  county  lands  that  were  never  therein." 

It  is  here  shown  that  the  county  Is  already 
filled  with  land,  and  that  there  Is  no  room 
for  any  more.  This  is  sufficient  to  guarantee 
the  county  and  its  citizens  against  harm; 
for,  if  defendant  should  succeed  in  bringing 
his  land  into  the  county  he  could  find-  no 
place  to  put  It  and  would  be  forced  to  take 
it  away. 

It  is  to  prevent  such  acts  as  the  ones  stated 
that  the  county  claims  the  right  to  become  a 
party  to  the  proceeding.  It  will  be  observed 
that  there  are  two  grounds  for  this  claim: 
First,  that  the  land  is  not  located  within 
the  boundaries  of  the  county,  and  that  the 
defendants  should  not  be  permitted  to  bring 
it  there  and  locate  it  within  such  boundaries ; 
and,  second,  that  if  it  is  there,  It  Is  owned 
by  residents  of  the  county  or  citizens  of  oth- 
er states,  or  other  counties  in  this  state  who 
claim  It  adversely,  and  who  have  paid  the 
taxes  on  It,  and  It  Is  the  duty  of  the  county 
to  see  that  no  one  else  lays  claim  to  It  or  pays 
any  more  taxes  on  It 

It  must  be  conceded  that  the  lofty  purposes 
of  the  county  as  manifested  by  its  pleading 
should  be  highly  commended.   Not  only  is  It 


made  to  appear  that  It  assumes  therein  to 
exercise  the  duties  of  guardian  to  its  citi- 
zens, but  it  is  also  shown  to  be  justly  jealous 
that  the  waters  of  Its  Greasy  creek  and  Bear 
creek  shall  not  be  polluted  or  contaminated 
by  mingling  with  those  of  a  Kingdom  Come, 
a  Red  Bird,  a  Troublesome,  or  an  Elkhorn. 

[1-41  Cruel  though  it  may  seem,  we  are 
unable  to  find  anywhere  any  authority  Justi- 
fying us  in  permitting  the  county  in  a  pro- 
ceeding like  this  to  be  heard  upon  the  ques- 
tions which  It  raises  by  its  pleading.  The 
proceeding  provided  by  section  4260  Is  only 
a  supplemental  means  provided  by  the  Legis- 
lature for  assessing  omitted  property  and  in 
which  no  one  is  interested  except  the  com- 
monwealth and  the  party  proceeded  against 
Commonwealth  v.  Ryan's  Ex'rs,  126  Ky.  649. 
104  S.  W.  727,  31  Ky.  Law  Rep.  1070;  Com- 
monwealth v.  Adams  Exp.  Co.,  124  Ky.  85, 
98  S.  W.  288,  30  Ky.  Law  Rep.  309.  No  one 
can  institute  the  proceeding  except  a  duly 
qualified  revenue  agent,  and  he  must  pro- 
ceed strictly  In-  accordance  with  the  statute 
furnishing  the  remedy.  Commonwealth  v. 
Adams  Express  Co.,  supra;  Commonwealth 
v.  Helm,  163  Ky.  69,  173  S.  W.  389.  All  ques- 
tions of  fact  as  well  as  of  law  are  to  be  tried 
by  the  court  without  the  Intervention  of  a 
jury.  Stearns  Coal  ft  Lumber  Co.  v.  Com- 
monwealth, 167  Ky.  51,  179  S.  W.  1080.  If 
the  property  set  forth  in  the  statement  of  the 
revenue  agent  is  not  sufficiently  described 
under  the  requirements  of  the  statute,  no  one 
can  question  it  except  the  alleged  owner  who 
is  made  a  defendant.  The  proceeding  being 
only  a  means  for  the  assessment  of  omitted 
property,  and,  being  exclusively  provided  by 
statute,  must  be  strictly  followed,  and  no  one 
has  a  right  to  a  voice  in  it  except  as  provid- 
ed by  the  statute.  But  If  the  county  had  a 
right  to  Intervene,  It  has  manifested  no  legal 
objection  to  the  assessment  of  the  property. 
If  the  land  is  not  located  within  the  bounda- 
ries of  Leslie  county,  neither  it  nor  Its  citi- 
zens will  be  hurt.  On  the  contrary,  In  that 
event  they  will  be  benefited  to  the  extent  of 
the  taxes  collected.  If  It  is  located  within 
such  boundaries,  and  has  not  been  assessed, 
it  Is  eminently  proper  that  It  should  be  as- 
sessed, whether  owned  by  the  defendant  In 
this  proceeding,  or  by  others.  If  owned  by 
others  who  have  assessed  and  paid  taxes  on 
It,  neither  the  county  in  its  corporate  capacity 
nor  as  guardian  for  Its  citizens  may  object  to 
another  paying  taxes  on  it  also.  The  fact 
that  there  may  be  conflicting  claims  to  the 
land  clearly  presents  no  reason  for  the  inter- 
ference of  the  county  as  an  objector  to  this 
proceeding.  It  Is  no  part  of  its  function  to 
anticipate  litigation  against  its  citizens  and 
to  engage  in  an  effort  to  ward  it  off.  Its  du- 
ties as  a  political  unit  are  fulfilled  by  guard- 
ing and  looking  after  the  interests  of  Its 
citizenry  of  a  public  nature.  To  hold  other- 
wise so  as  to  justify  Its  effort  in  this  case 
would  be  clothing  It  with  such  paternal  au- 
thority as  to  be  wholly  obnoxious  to  our  form 
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of  government  and  which  has  never  been  tol- 
erated or  upheld  In  this  country. 

We  have  no  hesitancy  In  concluding  that 
the  pleading  of  the  county  has  no  place  in 
this  record,  and  that  the  court  should  have 
sustained  the  objection  to  its  being  filed,  but, 
having  refused  this,  the  motion  to  strike 
should  have  prevailed.  This  having  been 
overruled,  the  demurrer  to  It  should  have 
been  sustained.  It  is  equally  manifest,  even 
If  the  issues  raised  by  that  pleading  were 
legitimate  and  proper,  that  they  should  not 
have  been  submitted  to  a  Jury  for  determina- 
tion. When  the  answer  of  defendant  was 
filed  agreeing  to  the  statements  made  by  the 
commonwealth,  it  was  the  duty  of  the  court, 
after  receiving  the  consent  of  the  supervisor 
of  revenue  agents,  as  it  did  in  this  case,  to 
enter  a  Judgment  assessing  the  property  for 
taxation  at  the  value  fixed  and  agreed  upon. 

Of  course,  this  opinion  can  have  no  effect 
whatever  upon  any  question  of  title  that  may 
arise  between  defendant  Bramblet  either  in- 
dividually or  as  personal  representative  and 
others  claiming  an  interest  in  any  of  the 
land  antagonistic  to  him.  Such  questions,  if 
they  should  arise,  will  not,  for  manifest  rea- 
sons, be  affected  by  this  opinion,  but  will  be 
determined  upon  the  facts  as  then  presented. 
What  we  have  said  applies  only  to  the  pro- 
ceeding instituted  for  the  purpose  of  collect- 
ing taxes  from  the  defendant,  and  in  which 
only  he  and  the  commonwealth  are  necessary 
parties,  and  who  only  are  affected  by  the 
judgment,  and  then  only  to  the  extent  of  the 
purpose  of  the  proceeding. 

Wherefore  the  Judgment  is  reversed,  with 
directions  to  the  circuit  court  to  enter  an  or- 
der directing  the  county  court  to  dismiss  or 
strike  from  the  files  the  pleading  of  Leslie 
county  and  to  enter  a  Judgment  assessing  the 
property  against  the  defendant,  as  prayed  for 
in  the  statement  filed  by  the  revenue  agent, 
and  for  proceedings  consistent  with  this  opin- 
ion. 


BURNETT  v.  MILLER. 
(Court  of  Appeals  of  Kentucky.  Feb.  16, 1917.) 

1.  Appeal  and  Ebrob  «=»1009(3)— Findings 
—  Conclusiveness  —  Equitable  Pleading. 

Where  the  evidence  on  a  question  is  conflict- 
ing, and  upon  a  consideration  of  the  whole  case 
the  appellate  court  cannot  say  with  reasonable 
certainty  that  the  chancellor  erred  in  his  con- 
clusion, his  finding  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent,  Dig.  |  3972;  Dec.  Dig.  «=» 
1009(3).] 

2.  Arbitration  and  Award  q$»12— Signing 
— necks8itt. 

An  arbitration  of  a  contest  over  the  title  to 
land  is  wholly  inoperative  as  to  a  party  who  did 
not  sign  and  those  who  claim  under  him. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent.  Dig.  5}  32-61;  Dec.  Dig.  <$=> 
12.] 


8.  Arbitration  and  Award  «J=»3— Matter 
Subject  to  Arbitration  —  Contest  Over 
Title  to  Land. 
A  contest  over  the  title  to  land  ia  a  proper 

subject  of  arbitration. 
[Ed.  Note.— For  other  cases,  see  Arbitration 

and  Award,  Cent.  Dig.  §§  11-21;  Dec.  Dig. 

<gS93.] 

4.  Arbitration  and  Awabd  <8=>82(5>— Con- 
test Over  Title  to  Land— Essentials. 
Where  a  contest  over  the  title  to  land  is  sub- 
mitted to  arbitration,  it  is  not  essential  to  the 
validity  of  the  award  that  a  conveyance  be  made 
or  ordered,  since  all  that  is  necessary  is  for  the 
arbitrators  to  decide  to  whom  the  land  belongs, 
and  the  award  acts  as  an  estoppel  and  precludes 
the  losing  party  from  denying  the  superior  title 
of  the  other  parties  to  the  proceeding. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent.  Dig.  U  445-449;  Dec.  Dig. 
<8=»82(5).] 

6.  Arbitration  and  Award  <s=  60— Contest 
Over  Title  to  Land— Awabd— Essentials. 
Where  an  award  in  an  arbitration  of  a  con- 
test over  the  title  to  land  was  for  defendants 
to  the  extent  of  the  conflict  of  their  patents  with 
the  patent  of  plaintiff,  and  by  referring  to  those 
patents  the  award  itself  furnished  the  means  by 
which  the  land  involved  could  be  identified,  the 
award  was  not  void  for  uncertainty,  since  the 
rule  in  such  cases  is  that  exact  certainty  or 
provision  against  all  possible  contingencies  is 
not  indispensable  to  the  validity  of.  the  award. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  {f  298-809;  Dec.  Dig. 
«=»60.] 

6.  Adverse  Possession  <8=>15  —  Possession 
of  Adjoining  Tract— Actual  Possession 
— Necessity. 

Where  a  person  enters  upon  land  to  which 
he  has  title,  he  cannot  extend  his  possession  to 
an  adjoining  tract  of  land  held  by  another  under 
a  superior  title  and  acquire  title  thereto  by 
adverse  possession,  as  against  the  snperior  title 
holder,  without  actually  entering  upon  such  ad- 
joining tract  and  holding  it  adversely  for  the 
statutory  period. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Dec  Dig.  <g=15.] 

7.  Estoppel  «=>94(1)  —  Equitable  Estoppel 
— Grounds. 

The  mere  fact  that  a  loan  was  secured  by  a 
mortgagee  on  property  which  neither  of  the  par- 
ties then  knew  was  included  in  a  patent  issued 
to  the  mortgagee  was  not  sufficient  to  estop  the 
mortgagee  from  thereafter  asserting  his  title  to 
the  property. 

[EM.  Note.— For  other  cases,  see  Estoppel, 
Dec.  Dig.  .8=94(1).] 

8.  Quieting  Title  «J=»43— Pleading— Proof. 

Plaintiff  in  an  action  to  quiet  title  claimed 
under  a  patent  Defendant  claimed  under  a 
prior  patent  to  a  larger  tract  which  excluded 
land  which  had  been  previously  patented.  Held 
that,  as  plaintiff  had  to  depend  upon  die 
strength  of  his  own  title,  it  was  not  necessary 
for  defendant  to  prove  that  the  land  in  question 
was  not  among  the  exceptions  to  his  prior  pat- 
ent, since  the  defendant  could  defeat  the  plain- 
tiffs claim  by  showing  that  the  land  was  covered 
by  his  prior  patent,  or  by  some  other  prior  pat- 
ent excluded  from  his  patent. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  {§  84-87;  Dec.  Dig.  «=>43.] 

Appeal  from  Circuit  Court,  Wayne  County. 

Four  actions  by  O.  W.  Burnett,  by  J. 
H.  Edwards,  by  John  Rice,  and  by  W.  J. 
Adklns  against  J.  W.  M.  Miller.  From  Judg- 
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ments  for  the  defendant  In  the  first  three 
actions,  the  plaintiffs  appeal,  and  from  a 
Judgment  for  the  plaintiff  In  the  fourth,  a<> 
tlon,  defendant  appeals,  and  plaintiff  cross- 
appeals.  Judgment  In  the  first  action  re- 
versed, Judgments  In  the  second  and  third 
actions  affirmed,  and  Judgment  in  the  fourth 
action  affirmed,  both  on  the  original  and 
cross  appeals. 

O.  B.  Bertram,  of  Monticello,  for  plaintiffs. 
Harrison  &  Harrison  and  Duncan  &  Bell,  all 
of  Monticello,  for  defendant. 

CLAY,  C.  The  four  appeals  mentioned  in 
the  caption  were  heard  together  and  will 
be  considered  in  one  opinion.  The  appeals 
grow  out  of  four  separate  actions  brought 
by  George  W.  Burnett,  J.  H.  Edwards,  Jchn 
Rice,  and  W.  J.  Adklns  against  J.  W.  M. 
Miller  to  quiet  title  to  certain  tracts  of 
land  described  in  their  respective  petitions. 
The  suits  brought  by  Burnett,  Rice,  and  Ed- 
wards resulted  in  Judgments  in  favor  of 
Miller,  from  which  they  appeal;  while  the 
suit  brought  by  Adklns  resulted  in  a  Judg- 
ment in  his  favor,  from  which  Miller  appeals 
and  Adklns  prosecutes  a  cross-appeal. 

J.  W.  M.  Miller  holds  title  under  two 
patents,  one  known  as  the  Miller  Eastern 
survey  and  issued  to  Absalom  Miller  in  the 
year  1847,  and  the  other  known  as  the  Miller 
Western  survey  and  issued  to  Absalom 
Miller  in  the  year  1848.  G.  W.  Burnett 
holds  title  under  a  patent  Issued  to  William 
H.  H.  Bates  In  the  year  1857.  J.  H.  Ed- 
wards holds  title  under  W.  B.  Jones,  who 
purchased  a  50-acre  tract  from  Absalom  Mil- 
ler in  1852,  and  who  obtained  a  50-acre  pat- 
ent in  1855  and  a  100-acre  patent  in  1859. 
John  Rice  holds  title  under  a  150-acre  pat- 
ent issued  to  his  father,  Anderson  Rice,  in 
the  year  1859.  W.  J.  Adklns  holds  title  un- 
der Johnathan  Burnett,  Jr.,  who  acquired 
title  under  a  patent  issued  after  Absalom 
Miller  procured  his  patents.  Thus  it  will 
be  seen  that  Miller's  title  of  record  is  su- 
perior to  that  of  the  opposing  parties. 

Besides  other  questions,  there  Is  Involved 
in  the  Burnett,  Edwards,  and  Adklns  cases 
the  proper  location  of  the  Miller  Eastern 
survey,  and  in  the  Rice  case  the  proper  loca- 
tion of  the  Miller  Western  survey.  J.  M. 
Anderson  was  appointed  by  the  court  to 
determine  the  true  location  of  these  two  sur- 
veys. He  adopted  a  certain  location  and 
reported  his  action  to  the  court.  He  also 
gave  his  deposition  in  the  case.  W.  C.  Bell 
and  Alfred  Hurt,  two  surveyors  in  the  em- 
ploy of  Miller,  fixed  a  different  location. 
Their  depositions  bearing  on  the  question 
of  the  proper  location  of  these  surveys  were 
given.  Anderson  expresses  some  doubt  as  to 
whether  the  location  of  the  two  surveys  as 
made  by  him  is  correct  or  not  Hurt  and 
Bell  say  that  his  location  Is  Incorrect,  and 
that  the  location  as  fixed  by  them  Is  the 
proper  one.   The  chancellor  adopted  the  lo- 


cation fixed  by  Bell  and  Hurt,  and  as  shown 

on  the  map  prepared  by  Bell.  ■ 

[1]  In  view  of  the  conflicting  evidence  up- 
on this  question,  and  of  the  fact  that  upon 
a  consideration  of  the  whole  case  the  mind 
is  left  in  great  doubt,  and  we  are  unable 
to  say  with  any  reasonable  degree  of  cer- 
tainty that  the  chancellor  erred  In  his  con- 
clusion, his  finding  will  not  be  disturbed. 
Rawllngs  v.  Pish,  151  Ky.  764,  152  S.  W. 
941. 

[2]  The  question  of  the  proper  location 
of  the  two  Miller  surveys  being  eliminated, 
we  shall  proceed  to  a  discussion  of  the  oth- 
er questions  Involved  In  the  different  suits. 
In  the  Burnett,  Edwards,  and  Adklns  suits 
there  is  involved  the  validity  of  an  arbitra- 
tion made  in  the  year  1875  between  their 
predecessors  in  title  and  the  predecessor  in 
title  of  J.  W.  M.  Miller.  Before  discussing 
this  question  we  may  remark  that  W.  B. 
Jones,  through  whom  Edwards  claims  title, 
did  not  sign  the  contract  of  arbitration,  and 
for  that  reason  the  arbitration  is  wholly 
Inoperative  as  to  him  and  as  to  Edwards, 
who  claims  under  him.  This  leaves  for 
discussion  the  validity  of  the  arbitration  as 
to  Burnett  and  Adklns,  who  claim  under 
parties  to  the  arbitration.  The  following  is 
a  copy  of  the  arbitration  and  award: 

"Absalom  Miller.      Johnathan  Tuggle. 
"Cosby  Oatts.  J.  L.  Bohon. 

"John  Gibson.  T.  J.  Eads. 

"S.  J.  PopplewelL         Martin  Back. 
"J.  J.  Richardson.  W.  A.  Cooper. 

"G.  C.  Chrisman.  J.  L.  Lloyd. 

"W.  Z.  T.  Chrisman.  P.  M.  Huffaker. 
"Whereas,  there  is  likely  to  arise  a  lawsuit 
relative  to  certain  lands  lying  in  Wayne  county, 
Ky.,  on  Beaver  creek  and  its  waters  between 
Absalom  Miller  as  plaintiff  and  the  other  parties 
whose  names  are  attached  thereto  as  defendants, 
have  this  day  selected  the  six  persons  each 
whose  names  are  written  under  the  names  of 
Absalom  Miller  and  Johnathan  Tuggle,  as  arbi- 
trators to  whom  we  agree  to  submit  the  proof 
and  title  papers  of  both  parties,  each  party  being 
represented  by  their  attorneys,  if  they  see  prop- 
er to  have  them  and  the  decision  of  said  arbitra- 
tors shall  be  a  final  settlement  of  said  dispute 
about  said  land ;  said  arbitration  to  take  place 
at  the  courthouse  in  Monticello  on  the  29th  day 
of  October,  1875,  and  continue  from  day  to  day, 
if  necessary. 

"Given  under  our  hands  this  27th  day  of  Sep- 
tember, 1875.  The  parties  agree  that  the  verdict 
and  judgment  of  the  above-named  persons  or  . 
two-thirds  of  same  shall  settle  the  matter  in 
dispute  between  them. 

"Johnathan  Tuggle. 
"Absalom  Miller. 
"Jas.  H.  Burnett 
"Johnathan  Burnett  Jr. 
"James  Tuggle,  Sr. 
"Johnathan  Burnett,  Sr. 
"A.  W.  Campbell. 
"Henry  Tuggle. 
"Jas.  Tuggle,  Sr." 
"Witness:  J.  S.  Chrisman. 
"We,  the  undersigned  arbitrators,  to  whom 
was  referred  in  the  above  agreement  the  matter 
in  controversy,  concerning  certain  lands  between 
Absalom  Miller  and  Johnathan  Tuggle  and  the 
others,  make  the  following  award,  viz.:  We  find 
for  the  defendants,  that  is  to  say,  we  award  to 
defendants,  who  have  patent  land  all  the  land 
within  their  respective  boundaries  and  to  Ab- 
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aalom  Miller,  the  remainder  of  the  boundary  of 
his  bite  survey,  "this  October  80,  1875. 

"W.  A.  Cooper.  •     Cosby  Oatts. 

"6.  O.  Chrisman.     T.  J.  Bads. 

"J.  J.  Richardson.    J.  I>.  Bohon. 

"John  Gibson.  F.  M.  Huffaker. 

"Martin  Back.  John  L.  Lloyd. 

"S.  J.  PopplewelL      W.  Z.  T.  Chrisman." 

[3,4]  It  was  formerly  doubted  whether  a 
contest  over  the  title  to  land  was  a  proper 
subject  of  arbitration  at  common  law,  but 
that  doubt  has  been  dispelled,  and  It  is 
now  well  settled  that  such  contests  may  be 
determined  by  arbitration.  In  such  a  case 
It  is  not  essential  to  the  validity  of  the  award 
that  a  conveyance  be  made  or  ordered  to  be 
made.  All  that  is  necessary  is  for  the  ar- 
bitrators to  decide  to  whom  the  land  be- 
longs. When  this  is  done  the  award  acts  as 
an  estoppel  and  precludes  the  losing  party 
from  denying  the  superior  title  of  the  other 
parties  of  the  proceeding.  Shackelford  v. 
Purket,  9  Ky.  (2  A.  K.  Marsh.)  435,  12  Am. 
Dec  422;  American  &  English  Encyclopedia 
of  Law,  vol.  1,  pp.  698  and  713;  Shelton  v. 
Alcox,  11  Conn.  240;  5  C.  J.  pp.  28  and  29. 
Or,  as  said  by  the  court  in  the  case  of  Davis 
v.  Havard,  15  Serg.  &  R.  (Pa.)  165,  W  Am. 
Dec.  537: 

"The  fluctuation  of  sentiment  on  this  subject 
seems  at  length  to  have  settled  down  into  an 
opinion  conformable  to  common  sense — that  the 
owners  of  property  either  real  or  personal,  may 
submit  the  title  to  the  decision  of.  arbitrators, 
whose  award  shall  be  conclusive." 

[5]  But  counsel  for  Miller  make  the  point 
that  the  award  is  void  because  of  the  vague, 
uncertain,  and  Indefinite  description  of  the 
property  involved.  The  rule  in  such  cases  is 
that  exact  certainty,  or  provision  against 
all  possible  contingencies,  is  not  indispensable 
to  the  validity  of  an  award;  certainty  to  a 
common  or  reasonable  intent  is  all  that  the 
law  requires.  If  it  be  expressed  in  such  lan- 
guage that  plain  men  acquainted  with  the 
subject-matter  can  understand  it,  that  is 
enough.  Hence,  when  an  award  furnishes  a 
substantial  basis  by  which  the  parties  can,  by 
calculation,  by  reference  to  a  fixed  stand- 
ard or  rule  of  law,  or  by  the  inspection  of 
particular  things  or  documents,  work  out 
the  contemplated  result  In  accordance  with 
the  principles  settled  by,  and  the  rights  of 
the  parties  declared  in,  the  award,  it  will  be 
regarded  as  sufficient  In.  such  cases  the 
maxim,  "Id  certum  est  quod  certum  redd! 
potest,"  applies.  5  C.  J.  pp.  150  and  151,  Sg 
860  and  361;  Poggenburg  v.  Conniff,  23  Ky. 
Law  Rep.  2463,  67  S.  W.  845,  Brown  v.  War- 
nock,  5  Dana,  492 ;  Short  y.  Kincaid,  1  Bibb, 
420 ;  Baker  v.  Crockett,  Hardin,  388;  Galloway 
v.  Weob,  Hardin,  318.  In  case  of  real  estate 
the  description  of  the  property  may  be  by 
reference,  and  If  the  description  is  certain  to 
a  common  intent  it  will  be  sufficient.  Thus 
an  award  which  requires  conveyances  to  be 
made  of  certain  portions  of  land  "up  to  the 
original  claim  lines"  was  held  valid  on  the 
ground  that  parol  evidence  was  admissible  to 
establish  such  Ones.  Williams  v.  Warren,  21 


I1L  641.  And  in  the  case  of  Galloway  v. 
Webb,  supra,  it  was  held  that  an  award  con- 
cerning land  claims  which  decided  their  rela- 
tive merits  and  the  mode  of  surveying  them, 
and  left  the  boundary  to  be  ascertained  by 
survey  was  not  void  for  uncertainty.  In 
the  proceedings  under  consideration  the  con- 
tract of  arbitration  recites  that  there  was 
likely  to  arise  a  lawsuit  relative  to  certain 
lands  lying  in  Wayne  county  and  on  the  wa- 
ters of  Beaver  creek  between  Absalom  Miller 
us  plaintiff  and  the  other  parties  who  signed 
the  contract  as  defendants.  For  this  reason 
the  plaintiff  and  defendants  selected  certain 
persons  as  arbitrators.  The  title  papers  of 
the  parties  were  submitted  to  the  arbitrators. 
Thereupon  the  arbitrators  awarded  to  the 
defendants,  who  had  patent  land,  all  the  land 
within  their  respective  boundaries,  and  to 
Absalom  Miller  the  remainder  of  the  boun- 
dary of  his  big  survey.  In  other  words,  the 
finding  was  for  the  defendants  to  the  extent 
of  the  conflict  of  their  patents  with  the  big 
survey  of  the  plaintiff,  and  by  referring  to 
these  patents  the  award  itself  furnished  the 
means  by  which  the  lands  involved  could  be 
Identified.  That  being  true,  all  that  the  par- 
ties, or  any  man  of  common  sense,  had  to 
do  in  order  to  understand  exactly  what  was 
decided  by  the  arbitrators  was  to  examine 
the  patents  under  which  the  parties  claimed 
at  that  time,  and,  In  the  absence  of  a  show- 
ing to  the  contrary,  we  shall  not  assume  that 
an  examination  of  the  patents  would  have 
resulted  In  any  confusion  or  uncertainty  as  to 
the  property  covered  by  the  award.  At  the 
time  the  award  was  made  it  was  not  object- 
ed to  on  the  ground  of  uncertainty,  nor  was 
it  ever  afterwards  attacked  on  the  ground 
of  fraud  or  mistake.  On  the  contrary,  it 
appears  to  have  been  acquiesced  in  by  Absa- 
lom Miller  during  his  lifetime.  We  therefore 
conclude  that  the  award  is  not  void  for  un- 
certainty, but  estops  J.  W.  M.  Miller,  who 
claims  through  his  father,  who  was  a  party 
to  the  proceedings,  from  claiming  that  his 
title  is  superior  to  that  of  Burnett  and  Ad- 
kins.  Under  the  circumstances  the  judgment 
in  favor  of  Adkins  was  proper,  and  the  chan- 
cellor erred  In  not  rendering  judgment  in 
favor  of  Burnett.  Without  entering  into  a 
discussion,  of  Adkins'  complaint  of  the  Judg- 
ment in  his  favor,  as  presented  by  his  cross- 
appeal,  we  deem  it  sufficient  to  soy  that  we  ' 
find  no  merit  in  his  contention. 

[6]  Since  Edwards'  title  conflicts  with 
Miller's  title  and  is  inferior  thereto,  and 
since  Edwards'  claim  to  his  land  is  not  af- 
fected by  the  award,  it  remains  to  determine 
whether  or  not  Edwards  has  shown  title  by 
adverse  possession.  The  evidence  shows  that 
W.  B.  Jones,  through  whom  Edwards  claims, 
owned  a  tract  of  50  acres  which  he  purchased 
from  Absalom  Miller,  and  that  he  also  ob- 
tained a  patent  for  50  acres  adjoining  that 
tract.  Upon  the  latter  tract  he  erected  his 
family  residence,  and  had  an  actual  adverse 
possession  of  said  tract  for  much  longer 
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than  15  years.  It  Is  admitted  by  Miller  that 
Kd  wards  has  title  to  the  two  50-acre  tracts. 
The  Judgment  merely  awards  Miller  the  100- 
acre  tract.  It  Is  Insisted  that  the  possession 
of  Jones,  under  whom  Edwards  claims,  ex- 
tended to  the  100-acre  tract  when  he  ac- 
quired the  patent  therefor,  and  thereafter 
included  that  tract.  In  support  of  this  po- 
sition we  are  cited  to  the  cases  of  Cates  v. 
Lotus'  Heirs,  4  T.  B.  Mon.  439;  Overton, 
etc.,  v.  Perry,  111  S.  W.  369,  33  Ky.  Law  Rep. 
931;  and  Northrup's  Trustees  v,  Sumner's 
Trustees,  132  Ky.  156,  116  S.  W.  699.  The 
rule  in  those  cases  Is  to  the  effect  that,  where 
one  takes  title  to  unoccupied  land  adjacent 
to  that  upon  which  he  lives  and  in  which  he 
claims  the  fee,  his  possession  extends  to  the 
outside  boundary  of  the  newly  acquired  land. 
As  we  have  since  pointed  out,  however,  the 
above  rule  does  not  apply  where  the  newly 
acquired  land  is  held  by  another  under  a 
superior  title.  On  the  contrary,  we  have 
frequently  written  that  a  party  who  enters 
upon  land  to  which  he  has  title  cannot,  as 
against  the  superior  title  holder,  extend  his 
possession  to  an  adjoining  tract  of  land  and 
acquire  title  thereto  by  adverse  possession, 
without  actually  entering  upon  such  adjoin- 
ing tract  and  holding  it  adversely  for  the 
statutory  period.  Frazler  v.  Ison,  161  Ky. 
379,  170  S.  W.  977;  Whitley  County  Land 
Co.  v.  rowers,  etc.,  146  Ky.  801,  144  S.  W. 
2 ;  Bowling  v.  Breathitt  Coal,  Iron  &  Lumber 
Company,  134  Ky.  249,  120  S.  W.  317;  Al- 
toona  Xrust  Company  v.  Ison,  170  Ky.  706, 
186  S.  W.  515 ;  Burt  &  Brabb  Lumber  Com- 
pany v.  Sackett  et  aL,  147  Ky.  232, 144  S.  W. 
34 ;  l>enney  v.  Abbott,  163  Ky.  499,  173  S.  W. 
1159.  Here  the  100-acre  tract  was  covered 
by  Miller's  prior  patent,  and  Miller  was  in 
possession  under  that  patent  The  evidence 
fails  to  show  that  W.  B.  Jones  entered  upon 
the  100-acre  tract  and  held  it  adversely  for 
15  years.  It  therefore  results  that  he  did  not 
acquire  title  to  that  tract  by  adverse  posses- 
sion, and  that  the  judgment  in  favor  of  Mil- 
ler was  proper. 

[7]  In  the  Rice  Case  there  was  a  failure  to 
show  title  by  adverse  possession.  Since  the 
patent  under  which  he  claims  is  inferior  to 
the  patent  under  which  Miller  claims,  the 
only  questions  presented  in  the  case  are 
whether  the  plea  of  estoppel  relied  on  by  Rice 
is  available,  and  whether  he  was  entitled  to 
judgment  on  Miller's  failure  to  show  that  the 
land  in  controversy  was  outside  of  the  exclu- 
sions referred  to  in  his  patent.  The  plea  of 
estoppel  is  based  on  the  following  facts:  In 
the  year  1887  John  H.  Rice  and  wife  bor- 
rowed from  J.  W.  M.  Miller  and  his  brother 
the  sum  of  $200,  which  was  secured  by  a 
mortgage  on  the  tract  of  land  in  controversy, 
and  also  on  another  tract  The  money  bor- 
rowed was  used  by  John  Rice  to  purchase 
the  interests  of  his  brothers  and  sisters  in 
the  land  in  controversy.    Subsequently  the 


money  was  paid.  The  evidence,  however, 
fails  to  show  that  Miller  knew  that  the  Rice 
patent  conflicted  with  his  patent  or  that  the 
money  borrowed  by  Rice  was  to  be  used  for 
purchasing  the  interest  of  his  brothers  and 
sisters.  Clearly  Miller  did  nothing  to  cause 
Rice  to  act  to  his  own  prejudice.  The  only 
thing  that  Miller  did  was  to  lend  him  the 
money,  and  that  too,  without  knowledge  of 
the  purpose  for  which  it  was  to  be  used.  The 
mere  fact  that  the  loan  was  secured  by  a 
mortgage  on  the  property,  which  neither  of 
the  parties  then  knew  was  included  in  the 
Miller  patent  is  not  sufficient  to  estop  Miller 
from  thereafter  asserting  title  to  the  prop- 
erty. 

[I]  With  respect  to  the  second  question  the 
following  facts  appear:  Rice  introduced  a 
patent  from  the  commonwealth.  The  patent 
which  Miller  introduced  was  a  prior  patent 
and  called  for  2,530  acres,  after  excluding 
therefrom  2,480  acres  which  had  been  previ- 
ously patented.  The  contention  is  made  that 
the  Introduction  of  this  patent  without  show- 
ing that  the  land  In  controversy  was  outside 
of  the  exclusions  therein  mentioned,  was  not 
sufficient  to  overcome  the  prima  facie  case 
made  out  by  Rice.  Rice,  being,  the  plaintiff, 
had  to  depend  on  the  strength  of  his  own  ti- 
tle. Miller  could  defeat  Rice's  claim  by  show- 
ing that  the  land  was  covered  by  his  prior 
patent  or  by  some  other  prior  patent  One 
of  two  states  of  case  is  necessarily  true: 
The  land  in  controversy  is  either  outside  or 
inside  of  the  exclusions  referred  to  In  the 
Miller  patent  If  outside,  it  is  covered  by 
the  Miller  patent;  if  inside,  it  is  covered  by 
prior  patents.  In  either  event  the  patent  un- 
der which  Rice  claims  is  invalid.  That  being 
true,  It  was  unnecessary  for  Miller  to  show 
that  the  land  claimed  by  Rice  was  outside  of 
the  exclusions  referred  to  in  the  Miller  pat- 
ent 

In  the  case  of  O.  W.  Burnett  v.  J.  W.  M. 
Miller  the  judgment  is  reversed  and  cause  re- 
manded for  proceedings  consistent  with  the 
opinion.  In  the  cases  of  J.  H.  Edwards  v.  J. 
W.  M.  Miller  and  John  Rice  v.  J.  W.  M.  Miller 
the  judgment  1b  affirmed.  In  the  case  of  J. 
W.  M.  Miller  v.  W.  J.  Adklns  the  judgment  Is 
affirmed  both  on  the  original  and  cross  ap- 
peals. 


RAX  v.  SHEMWELL. 
(Court  of  Appeals  of  Kentucky.  Feb.  10, 1917.) 

1.  Appeal  and  Erboe  <$=301  —  Review  — 
Motion  fob  New  Trial. 

Trial  errors  not  set  out  in  the  grounds  of 
motion  for  new  trial  cannot  be  complained  of 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  }§  1743,  1753-1755;  Dec 
Dig.  «=>301.] 

2.  Pleading  <S=»204(5)  —  Demtjbreb  to  An- 
swer as  a  Whole. 

Demurrer  to  answer  as  a  whole,  good  so  far 
as  it  denied  averments  of  the  petition,  is  prop- 
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erly  overruled,  though  the  attempted  justifica- 
tion in  the  answer  of  part  of  the  alleged  slan- 
der is  insufficient 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §  488;  Dec.  Dig.  «=>204(5).] 

3.  LrazL  and  Slander  «=»54 — Justification. 

Defendant  admitting  the  speaking  of  the  sub- 
stance of  the  words  charged,  though  not  the 
exact  words,  may  justify  the  speaking  on  the 
ground  of  their  truth. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  5  152;  Dec.  Dig.  <6=»54.] 

4.  Libel  and  Slander  «=94(4)— Justifica- 
tion—Pleading. 

The  charge  in  the  slanderous  words  com- 
plained of,  "He  stole  from  me,"  being  general, 
and  not  specific,  the  pleading  in  justification 
must  aver  the  acts  constituting  the  stealing,  to 
give  plaintiff  notice. 

[Ed.  Note—For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  Si  222-224;  Dec.  Dig.  ®=» 
94(4).] 

5.  Witnesses  <8=>340(1)— Impeachment— Evi- 
dence or  Character. 

To  impeach  defendant  as  a  witness  his  char- 
acter for  honesty  may  not  be  shown,  but  only 
his  character  for  truthfulness  and  morality. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  1116,  1117;  Dec.  Dig.  <S=»340(l).l 

6.  Trial  <S=>64  —  Reception  of  Evidence  — 
Further  Impeachment  of  Witness. 

After  plaintiff  had  had  fair  opportunity  to 
assail  defendant's  character  for  truth,  and  had 
introduced  his  evidence  in  rebuttal,  including 
impeachment  thereof,  his  right  to  offer  further 
evidence  thereon  after  defendant  had  testified 
in  rebuttal  is  in  the  sound  discretion  of  the  trial 
court 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  154, 155;  Dec.  Dig.  <8=64.] 

7.  Libel  and  Slander  oj=»110(l)— Charging 
Larce  nt— Justification. 

Evidence  that  the  parties  being  partners, 
plaintiff  sold  an  article  in  his  possession  belong- 
ing to  the  firm,  and  refused  to  pay  defendant 
any  part  of  the  profits,  is  not  admissible  in  jus- 
tification of  a  charge  of  larceny,  it  being  but 
failure  to  pay  a  debt 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  »  307-314;  Dec  Dig.  €=> 
110(1).] 

8.  Libel  and  Slander  «^»110(1)— Charging 
Larceny— Justification.  ' 

Evidence  that  plaintiff  computed  the  inter- 
est on  defendant's  debt  to  him  at  much  more 
than  it  was,  and  defendant  being  ignorant 
and  relying  thereon,  paid  it  shows,  at  most 
obtaining  property  by  false  pretenses,  defend- 
ant intending  to  part  not  onty  with  possession 
thereof,  but  also  with  his  right  of  property 
therein,  and  so  is  not  admissible  in  justification 
of  a  charge  of  larceny. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §§  307-314;  Dec.  Dig.  «=> 
110(1).] 

Appeal  from  Circuit  Court,  Graves  County. 

Action  by  T.  J.  Hay  against  Cliff  Shem- 
well.  Judgment  for  defendant,  and  plaintiff 
appeals.  Reversed  and  remanded. 

Stanfleld  &  Stanfleld,  of  Mayfleld,  for  ap- 
pellant Webb  &  Weaks,  of  Mayfleld,  for  ap- 
pellee. 

HURT,  J.  This  action  was  Instituted  by 
the  appellant,  T.  J.  Ray,  against  the  appellee, 
Cliff  Shemwell,  to  recover  damages  for  cer- 


tain alleged  slanderous  words  spoken  by  ap- 
pellee of  and  concerning  appellant  Although 
the  petition  was  not  separated  Into  para- 
graphs, it  alleged  two  causes  of  action,  which, 
however,  could  be  properly  joined  in  one  pe- 
tition. The  first  cause  of  action  was  the  al- 
leged speaking  by  appellee,  on  the  25th  day 
of  August  and  In  the  presence  of  H.  Mulligan 
and  others,  the  following  words  with  refer- 
ence to  the  appellant: 

"He  is  nothing  but  a  thief,  and  he  has  stolen 
all  over  the  country,  and  he  is  a  thief  and  has 
stolen  and  I  can  prove  it.  I  have  got  papers  to 
prove  that  he  is  a  thief." 

The  second  cause  of  action  stated  was  the 
speaking  by  appellee  of  appellant  In  the 
presence  of  C.  Wyatt  and  others,  on  a  day 
subsequent  to  the  day  upon  which  he  is  al- 
leged to  have  spoken  the  above  words,  the 
following: 

"He  is  a  thief,  and  I  can  prove  that  he  stole 
from  me." 

With  regard  to  both  utterances,  the  appel- 
lee was  alleged  to  have  made  them  falsely 
and  maliciously,  and  thereby  charged  that 
appellant  had  been  guilty  of  larceny.  All 
the  words  were  alleged  to  have  been  false 
and  slanderous. 

The  appellee  by  answer  denied  the  speak- 
ing of  the  words  which  he  was  alleged  to 
have  spoken  on  the  25th  day  of  August,  and 
In  the  presence  of  H.  Mulligan  and  others, 
and  he  also  denied  that  on  the  subsequent 
day,  In  the  presence  of  Wyatt  and  others,  he 
said  of  appellant  he  Is  a  thief  or  that  he 
could  prove  it  but  admitted  that  on  that  oc- 
casion and  In  the  presence  of  Wyatt  and 
others  he  did  say  of  appellant  that  "he  stole 
from  me,  and  I  can  prove  It  and  I  have 
papers  to  prove  It."  He  then  alleged  that 
the  words,  which  he  admitted  to  having  said 
on  that  occasion  In  regard  to  appellant  were 
true,  and  further  denied  that  the  speaking 
of  the  admitted  words  was  either  falsely  or 
maliciously  done. 

The  appellant  demurred  generally  to  the 
answer,  and  the  demurrer  was  overruled. 
The  affirmative  averments  of  the  answer 
were  not  denied  by  a  reply  nor  taken  as 
controverted  of  record,  but  the  affirmative 
averments  of  the  answer  were  treated  by  the 
court  and  parties  as  having  been  denied,  and 
the  trial  proceeded  as  though  an  Issue  had 
been  made.  The  jury  returned  a  verdict  In 
favor  of  appellee,  and  a  judgment  was  ren- 
dered upon  the  verdict,  by  which  the  petition 
was  dismissed. 

The  appellant's  motion  and  grounds  for  a 
new  trial  were  overruled,  and  hence  this  ap- 
peal. 

[1]  Counsel  for  appellant  In  their  brief 
urge  a  reversal  of  the  judgment  because  of 
many  alleged  errors  in  the  proceedings  and 
trial,  but  only  two  grounds  were  set  out  or 
stated  In  the  grounds  for  a  new  trial,  upon 
which  the  motion  for  a  new  trial  was  based, 
and  hence  the  other  alleged  errors,  complain- 
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ed  of  for  the  first  time  In  this  court,  are  not 
before  us  for  consideration  or  determination. 
The  reason  for  requiring  a  litigant  to  set  out 
bis  grounds  for  a  new  trial  and  to  make  a 
motion  for  that  purpose  In  the  trial  court  Is 
to  bring  to  the  attention  of  the  court  the 
rulings  and  judgments  to  which  he  objects, 
and  If  any  of  the  proceedings  are  erroneous, 
the  trial  court  may,  by  proper  orders,  cor- 
rect any  errors  which  may  have  been  made 
and  which  are  prejudicial  to  the  complaining 
party.  If  the  party  fails  to  designate  the 
errors  upon  which  he  relies  for  a  new  trial 
in  his  grounds  for  a  new  trial,  It  can  only  be 
presumed  that  he  has  waived  them,  and  he 
cannot  be  heard  to  complain  of  errors  In 
this  court  which  he  has  waived  in  the  trial 
court.  Slater  v.  Sherman,  5  Bush,  206;  L., 
C.  &  L.  R.  R.  Co.  v.  Mahony,  7  Bush,  235; 
McLaln  v.  Dibble  &  Co.,  13  Bush,  298 ;  Hop- 
kins v.  Com.,  3  Bush,  480;  American  Credit 
Co.  v.  National  Clothing  Co..  122  S.  W.  840; 
Com.  v.  Williams,  14  Bush,  297 ;  Ohio  Valley 
Co.  v.  Kuhn,  5  S.  W.  419,  9  Ky.  Law  Rep. 
467;  Jones  v.  Wocher,  90  Ky.  230,  13  S.  W. 
911,  12  Ky.  Law  Rep.  105. 

The  grounds  embraced  in  the  motion  for 
a  new  trial  are:  First,  error  in  overruling 
demurrer  to  the  answer;  second,  errors  in 
the  admission  and  exclusion  of  evidence  to 
the  prejudice  of  appellant's  substantial 
rights. 

[2]  1.  The  action  of  the  circuit  court  In 
overruling  the  demurrer  to  the  answer  will 
be  first  considered.  It  is  Insisted  that  the 
demurrer  should  have  been  sustained,  be- 
cause the  portion  of  the  answer  which  un- 
dertook to  set  up  a  plea  in  justification  of 

the  language  used  by  appellee  on  the  

day  of  August,  and  in  the  presence  of  C. 
Wyatt  and  others,  was  defective  and  Insuffi- 
cient to  constitute  a  defense  to  the  matters 
pleaded  in  the  petition.  A  motion  was  not 
made  to  require  appellee  to  separate  his  an- 
swer Into  paragraphs,  and  the  demurrer  was 
offered  to  the  answer  as  a  whole.  The  an- 
swer, In  addition  to  the  attempted  plea  in 
justification,  contained  a  traverse  of  the 
cause  of  action  first  set  up  in  the  petition. 
It  also  contained  a  denial  of  the  speaking  of 
a  portion  of  the  words  which  are  relied  upon 
as  the  second  cause  of  action  set  out  in  the 
petition.  While  the  appellee  admitted  that 
upon  that  occasion  he  used  a  portion  of  the 
language  attributed  to  him,  he  denied  the  use 
of  a  portion  of  it,  and  while  the  words  which 
he  admits  saying  are  substantially  the  same 
as  those  charged  as  constituting  the  second 
cause  of  action  set  out  in  the  petition,  the 
appellant  was  entitled  to  prove  his  cause  of 
action  as  alleged.  In  this  case  there  was 
no  question  of  any  Inconsistency  in  the  de- 
fenses, as  the  words  the  speaking  of  which 
were  denied  were  not  the  same  which  the 
appellee  admitted  saying,  and  as  defense  to 
the  uttering  of  which  he  attempted  to  plead 
the  truth  of  the  words  as  a  Justification. 
Hence  the  court  could  not  sustain  the  de- 


(Ky. 

murrer  as  pleaded  without  denying  to  appel- 
lee the  right  to  a  valid  defense,  which  con- 
sisted of  a  denial  of  the  use  of  the  language 
alleged  as  the  first  cause  of  action  set  up  in 
the  petition  and  a  denial  of  a  portion  of  the 
other  language  alleged  and  relied  upon  in 
the  petition.  Hence  the  action  of  the  court 
In  overruling  the  demurrer  was  not  errone- 
ous. 

[3,4]  The  use  of  the  words  which  the 
appellee  admitted  was  sufficient  to  en- 
title him  to  plead  the  truth  of  them  in  jus- 
tification. When  a  defendant  in  an  action 
for  slander  would  justify  the  use  of  the  lan- 
guage complained  of  upon  the  ground  of  Its 
truth,  he  cannot  allege  that  he  used  defama- 
tory language  of  dissimilar  Import  from  that 
complained  of  and  then  prove  the  truth  of 
the  language  which  he  alleges  that  he  used, 
but  when  he  admits  the  use  of  the  words 
charged  or  words  of  similar  Import,  he  can 
justify  their  use  upon  the  ground  of  their 
truth,  and  it  is  not  necessary  that  he  should 
admit  the  speaking  of  the  exact  words  com- 
plained of,  but  it  will  be  sufficient  If  he  ad- 
mits the  speaking  of  the  substance  of  the 
words  charged,  or  so  much  of  them  as  will 
sustain  an  action  for  slander,  and  upon  such 
admission  he  may  then  justify  the  speaking 
upon  the  ground  of  their  truth.  Shipp  v. 
Patten,  123  Ky.  65,  93  S.  W.  1033,  29  Ky. 
Law  Rep.  480;  Edwards  v.  Kevil,  133  Ky. 
394,  118  S.  W.  273,  28  L.  R.  A.  (N.  S.)  551, 
134  Am.  St  Rep.  463.  Hence,  the  appellee 
having  admitted  the  speaking  of  the  sub- 
stance of  the  words  alleged  as  the  second 
cause  of  action,  he  could  plead  and  rely  up- 
on their  truth  as  a  defense  to  the  charge  of 
the  speaking.  The  averments  of  the  answer 
were,  however,  Insufficient  to  state  or  con- 
stitute a  defense  to  the  speaking  of  the  words, 
which  was  admitted.  The  words  admitted 
were :  "He  stole  from  me  and  I  can  prove  it, 
and  I  have  papers  to  prove  It."  Where  the 
truth  of  the  charge  is  pleaded  as  a  justifica- 
tion and  defense  in  an  action  for  slander,  if 
the  charge  Is  a  specific  one,  the  mere  aver- 
ment of  the  truth  of  it' is  sufficient,  but  if  the 
charge  is  general  in  its  nature,  the  pleading 
In  justification,  to  be  sufficient,  must  aver  the 
acts  which  constitute  the  offense  of  which 
the  plaintiff  is  guilty.  The  reason  for  this 
rule  Is  the  necessity  of  giving  to  the  plaintiff 
some  knowledge  of  what  he  will  have  to 
meet  by  evidence  upon  the  trial.  While  the 
words  which  appellee  admitted  speaking  im- 
port a  charge  of  larceny,  they  did  not  give 
the  appellant  any  notice  of  the  facts  of  the 
transaction  which  would  be  relied  upon  to 
prove  his  guilt  and  deprive  him  of  any  op- 
portunity to  prepare  to  meet  the  charge. 
25  Cyc.  461;  Newman,  $  426;  Hutchins  v. 
Page,  75  N.  H.  215,  72  Atl.  689,  31  L  R.  A. 
(N.  S.)  144,  and  cases  there  cited.  Hence  the 
averments  of  the  answer  to  the  extent  that 
It  attempted  to  set  up  a  plea  in  justification 
of  the  speaking  of  the  admitted  words  were 
Insufficient  to  support  such  a  defense,  and 
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should  have  been  so  adjudged  by  the  court 
if  appellant  had  directed  his  demurrer  to 
such  part  of  the  answer  alone. 

2.  The  appellant  complains  of  the  Instruc- 
tions given  by  the  court  to  the  jury,  but  com- 
plaint of  them  not  having  been  made  in  the 
grounds  for  a  new  trial,  it  is  presumed  that 
objections  to  them  were  waived,  and  they 
are  not  before  us  for  consideration,  and  no 
opinion  is  expressed  in  regard  to  them. 

[5,  ■]  3.  After  the  appellant  or  plaintiff 
had  introduced  his  evidence  in  chief,  and  the 
appellee,  as  defendant,  had  Introduced  his 
evidence  in  chief,  and  the  appellant  had  then 
offered  a  number  of  witnesses  in  rebuttal,  in- 
cluding evidence  bearing  upon  appellee's 
character  for  truth,  and  then  appellee  had 
testified  in  rebuttal  and  offered  other  wit- 
nesses In  rebuttal,  Joe  Petitt  was  called  as 
a  witness  for  appellant  and  asked  as  to  the 
character  of  appellee  for  honesty  and  truth- 
fulness, when  the  court,  upon  objection  being 
made  by  appellee,  refused  to  allow  the  wlt- 
■  ness  to  answer,  and  this  is  complained  of  by 
appellant  The  character  of  appellee  for  hon- 
esty was  not  and  could  not  be  in  issue.  The 
only  phases  of  his  character  which  could  be 
Inquired  about  was  that  for  truthfulness  and 
morality,  and  for  the  purpose  only  of  affect- 
ing his  credibility  as  a  witness,  but  appellee 
could  not  Introduce  evidence  of  his  good 
character  for  truth  or  morality  until  it  has 
been  assailed  by  evidence  offered  by  the  ap- 
pellant After  the  appellant  had  had  a  fair 
opportunity  to  assail  the  appellee's  charac- 
ter for  truth,  and  had  Introduced  his  evi- 
dence in  rebuttal,  In  wblch  he  offered  evi- 
dence impeaching  the  character  of  appellee 
for  truth,  the  right  to  offer  evidence  upon 
the  same  subject  after  appellee  had  testified 
in  rebuttal,  was  a  matter  within  the  sound 
discretion  of  the  trial  court. 

[7]  (b)  The  appellee,  in  support  of  his  plea 
of  justification,  was  permitted  to  testify,  over 
objection  from  appellant  that  he  and  ap- 
pellant were  at  some  time  before  the  uttering 
of  the  words  complained  of  engaged  as  part- 
ners in  buying  and  selling  cattle,  which,  when 
purchased  by  them,  were  placed  in  appel- 
lant's field;  that  appellant  purchased  a  calf 
and  put  it  In  the  field,  and  when  he  Inquired 
of  him  as  to  where  he  had  gotten  the  calf,  he 
said  that  he  had  traded  for  it;  that  appel- 
lant sold  the  calf  for  a  profit  of  $6.50,  and 
bad  refused  to  divide  the  profits  made  In 
the  sale  and  purchase  of  the  calf  with  him, 
upon  the  ground  that  he  had  worked  harder 
In  the  business  than  appellee,  and  was  going 
to  keep  the  profit  made  upon  the  calf.  The 
admission  of  this  statement  as  evidence  was 
error.  The  appellant,  as  a  partner,  had  au- 
thority to  sell  and  receive  the  price  of  the 
calf,  which  was  then  in  his  possession,  and 
could  not  commit  a  larceny  by  so  doing,  al- 
though he  might  thereafter  refuse  to  pay  his 
partner  any  portion  of  the  profits.  It  was 
not  even  proven  that  a  settlement  of  the 
partnership  had  ever  been  effected,  or  that 


appellant  even  owed  the  appellee  anything 
growing  out  of  the  partnership,  and  even  if  he 
was  indebted  to  appellee  for  one-half  of  the 
profits  made  upon  the  calf,  the  mere  owing 
of  a  debt  and  the  failure  to 'pay  Is  not  evi- 
dence of  guilt  of  larceny. 

[I]  (c)  Over  the  objection  of  appellant  the 
appellee,  In  further  support  of  his  plea  of 
justification,  was  permitted  to  testify  that 
the  appellant  became  a  joint  owner  with  an- 
other, by  assignment,  of  a  promissory  note 
which  the  appellee  was  owing ;  that  the  note 
was  for  the  sum  of  $200,  and  bore  interest  at 
the  rate  of  8  per  cent,  per  annum;  that  he 
was  unable  from  the  want  of  necessary  edu- 
cation to  do  the  necessary  calculating  to 
ascertain  the  interest  due  upon  the  note; 
that  after  the  note  had  borne  Interest  for 
two  yean  and  eight  months  appellant  made 
a  calculation  and  informed  him  that  the  in- 
terest then  due  amounted  to  971.95,  which 
he  paid  to  appellant  by  a  check.  The  appel- 
lant wrote  the  check  and  he  signed  It  He 
afterwards  payed  off  the  note  with  Its  fur- 
ther interest  and  by  having  a  calculation 
made  he  learned  that  at  the  time  he  paid  the 
$71.95  there  was  then  due  only  a  little  over 
$40,  and  that  appellant  had  obtained  from 
him  in  the  transaction  a  little  less  than  $30 
more  than  was  due;  that  at  the  time  he 
paid  the  $71.95  he  protested  to  appellant  that 
the  sum  seemed  to  be  too  great  but  that  ap- 
pellant only  replied  that  he  must  remember 
that  the  note  had  been  due  for  some  time; 
that  appellant  had  never  accounted  to  him 
in  any  way  for  the  overpayment;  and  that 
he  had  never  demanded  it  of  him.  It  is 
not  necessary  to  state  the  appellant's  version 
of  this  transaction,  as  It  will  shed  no  light 
upon  the  competency  of  appellee's  testimony. 
It  is  insisted  that  the  above  testimony  la 
competent  as  tending  to  show  that  appellant 
by  fraud  obtained  nearly  $30  from  appellee, 
and  that  such  fraudulent  procurement  of 
that  sum  proves  him  to  be  guilty  of  larceny. 
It  Is  true  that  to  obtain  the  possession  of 
property  by  fraud  with  the  intention  at  the 
time  on  the  part  of  the  receiver  to  steal  It 
but  the  owner  not  intending  to  part  with 
the  title,  but  only  the  possession,  It  is  a  lar- 
ceny if  the  taker  converts  it  to  his  own  use. 
Morton  v.  Com.,  159  Ky.  281,  166  S.  W.  974, 
52  L.  K,  A.  (N.  S.)  1222;  25  Cyc.  40.  If  one 
parts  with  the  possession  of  his  goods  for  a 
particular  purpose  and  another  receives  the 
goods  for  that  purpose,  but  at  the  time  has  a 
fraudulent  intent  to  make  use  of  the  posses- 
sion, to  convert  the  goods  to  his  own  use, 
and  does  so,  it  is  a  larceny.  Elliott  v.  Com., 
12  Bush,  176;  Oom.  v.  Williamson,  96  Ky. 
1,  27  S.  W.  812,  16  Ky.  Law  Rep.  197,  49  Am. 
St.  Rep.  285;  Blackburn  v.  Com.,  89  S.  W. 
160,  28  Ky.  Law  Rep.  96;  Roberson's  Crim- 
inal Law,  vol.  1,  564.  Wherever  the  owner 
of  personal  property  is  Induced  to  part  with 
the  possession  of  it  by  artifice  or  trick,  but 
still  means  and  intends  to  maintain  the  right 
of  property  and  merely  Intends  to  part  with 
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the  possession,  and  the  one  receiving  it  at 
the  time  has  a  fraudulent  Intent  to  convert 
it  to  his  own  use  and  does  so,  it  is  a  larceny, 
but  if  the  owner  Intends  to  part,  not  only 
with  the  possession,  but  the  right  of  property, 
the  offense  committed  is  not  a  larceny,  al- 
though it  may  be  the  obtention  of  goods  by 
false  pretenses.  Elliott  v.  Com.,  supra;  2 
Russell  on  Crimes,  24;  Com.  v.  Williamson, 
supra;  Miller  &  Smith  v.  Com.,  78  Ey.  15, 
39  Am.  Rep.  194;  Com.  v.  Schang,  181  Ky. 
405.  115  S.  W.  218;  Morton  v.  Com.,  supra. 
In  2  Russell  on  Crimes,  24,  it  1b  said: 

"It  is  a  settled  and  well-established  principle 
that,  if  the  owner  parts  with  the  property  in 
the  goods  taken,  there  can  be  no  felony  in  the 
taking,  however  fraudulent  the  means  by  which 
such  delivery  was  procured." 

Upon  the  same  principle,  if  one  obtains 
the  possession  of  personal  property  by  fraud, 
with  the  Intention  at  the  time  to  convert 
it  to  his  own  use  and  to  steal  it,  and  the 
owner  intends  to  part  with  the  possession 
only,  but  to  retain  his  right  of  property  in 
the  goods,  a  larceny  is  committed,  but  if  the 
owner  is  Induced  by  fraud  to  part  with 
not  only  the.  possession,  but  the  right  of 
property  in  the  goods,  and  parts  with  them 
with  the  Intention  of  vesting  the  right  of 
property  in  the  receiver,  with  the  privilege 
to  do  as  he  pleases  with  them,  a  larceny  is 
not  committed,  but  it  is  the  obtention  of 
goods  by,  false  pretenses.  Upon  the  same 
principle  it  has  been  held  that,  if  one,  in 
paying  an  obligation,  intends'  to  pay  only 
a  certain  sum,  but  by  mistake  delivers  to 
the  other  a  greater  sum  of  money  and  the 
one  receiving  at  the  time  knows  of  the  mis- 
take and  receives  the  money  with  the  in- 
tention to  steal  the  overpayment  and  does 
so,  it  is  larceny,  because  the  payor  has  no 
intention  of  parting  with  the  title  to  the 
overplus.  Hence  in  the  instant  case,  passing 
over  the  question  as  to  whether  a  portion 
of  the  money  to  be  drawn  upon  a  check 
is  the  subject  of  larceny,  when  the  appellee 
executed  and  delivered  the  check  to  appel- 
lant, there  can  be  no  doubt  that  it  was  his 
intention  to  part  with  the  right  of  prop- 
erty in  all  the  money  to  be  realized  upon 
the  check,  and  it  was  his  Intention  to  deliv- 
er the  possession  of  the  money  to  appel- 
lant, together  with  the  right  of  property  in 
it,  to  be  disposed  of  by  him  as  he  might 
please  to  do.  The  appellee  does  not  pretend 
that  he  did  not  intend  when  he  gave  the 
check  to  appellant,  to  part  with  all  the 
property  or  right  in  it  and  the  money  which 
it  directed  to  be  paid  to  appellant  upon 
it.  Hence  the  transaction  was  not  a  lar- 
ceny, nor  could  the  circumstances  of  it  be 
an  evidence  proving  guilt  of  a  larceny,  and 
the  court  should  have  excluded  IE  from  the 
consideration  of  the  jury.  The  guilt  of  one 
crime  cannot  be  proven  as  a  justification 
for  charging  one  with  the  guilt  of  another 
and  different  crime.    With  the  evidence  of 


the  transactions  in  regard  to  the  calf  and 
check  eliminated,  the  record  does  not  dis- 
close anything  in  support  of  the  plea  of  Jus- 
tification of  the  charge  of  larceny  which  the 
appellee  admits  that  he  made  concerning 
the  appellant,  and  there  was  nothing  to 
support  the  verdict  of  the  jury  in  finding 
that  the  charge  was  justified.  The  admis- 
sion of  the  evidence  mentioned  was  preju- 
dicial to  appellant's  rights. 

For  the  errors  In  admitting  the  evidence 
in  regard  to  the  transactions  as  to  the  calf 
and  check,  the  judgment  Is  reversed,  and 
cause  remanded  for  proceedings  consistent 
with  this  opinion  and  other  proper  proceed- 
ings. 


ELAM  v.  ALEXANDER  et  aL 

(Court  of  Appeals  of  Kentucky.  Feb.  16, 1917.) 

L  Advebse  Possession  <3=>114(1) —Uninter- 
rupted Possession  —  Evidence  —  Suffi- 

CIENOT. 

Evidence  held  to  show  actual,  adverse,  and 
uninterrupted  possession  of  land  for  the  period 
of  30  years. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session^ Cent.  Dig.  55  682,  683;  Dec.  Dig.  «=» 

2.  Frauds,  Statute  of  <g=>69  —  Parol  Ex- 
change of  Lands. 

Parol  exchange  of  lands  can  no  more  be  en- 
forced than  a  parol  sale  of  lands,  being  within 
the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  §f  83,  111 ;  Dec.  Dig.  «=>69.1 

3.  Adverse  Possession  <t=70  —  Requisites 
and  Sufficiency. 

Where  one  enters  upon  and  takes  posses- 
sion of  land  which  he  has  received  in  a  parol 
exchange  of  lands,  or  by  parol,  sale,  or  gift,  and 
continues  in  actual  possession  to  a  well-defined, 
marked  boundary,  claiming  adversely  to  the  for- 
mer owner  and  all  others  for- 15  years,  his  title 
is  perfected  by  possession,  and  not  by  a  parol 
exchange. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §§  394-414;  Dec.  Dig.  <8=> 


4.  Adverse  Possession  4fc=>85(5)— Evidence- 
Sufficiency. 

Evidence  held  to  show  that  plaintiff's  ances- 
tor took  possession  of  land  under  parol  exchange 
and  claimed  it  as  his  own,  so  that  his  possession 
was  adverse  from  the  beginning,  and  ripened  in- 
to good  title  after  the  statutory  period. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  9  688 ;  Dec.  Dig.  «=>85(5).] 

5.  Descent  and  Distribution  <g=»8— Lands 
Held  Adversely. 

On  death  of  intestate  who  bad  held  land  ad- 
versely for  over  15  years,  it  descended  to  her 
children  subject  to  the  curtesy  of  her  husband, 
and  such  children  were  entitled  to  have  their  ti- 
tle quieted  in  the  remainder:  their  possession 
of  the  land  as  remaindermen  being  sufficient  for 
the  possession  of  the  life  tenant  is  the  posses- 
sion of  the  remaindermen. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  |§  33-39;  Dec.  Dig. 
<S=»8J 


fi=jFor  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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6.  Quieting  Tnxx  <&=>7(1)— "Slaji  deb  ot  Ti- 
tle"—Rights  OI1  REMAINDERMEN. 
If  the  life  tenant  attempts  to  repudiate  the 
remaindermen's  title  by  claiming  the  fee-simple 
title  in  himself  or  another,  his  acts,  are  slander 
of  the  tide  of  the  remaindermen  and  entitle 
thejp  to  a  judgment  quieting  their  title. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  |§  14,  16,  17;  Dec.  Dig.  <S=>7(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Slander  of  Title.] 

Appeal  from  Circuit  Court,  Carter  County. 

Action  by  Andy  Alexander  ,and  others 
against  W.  P.  Elani.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Affirmed. 

Theobald  &  Theobald,  of  Grayson,  for  ap- 
pellant R.  C.  Littleton  and  G.  W.  B.  Wolf- 
ford,  both  of  Grayson,  for  appellees. 

SETTLE,  C.  J.  This  appeal  brings  to  ns 
for  review  a  judgment  of  the  Carter '  Circuit 
Court,  -which  quieted  the  title  asserted  by  the 
appellees  Andy  Alexander  and  others  to  a 
45-acre  tract  of  land  lying  on  Four  Mile 
creek  in  Carter  county,  subject  to  the  life 
estate  of  their  father,  Jack  Alexander,  there- 
in, and  enjoined  the  latter  from  selling  the 
land  as  his  own.  The  action  was  brought  in 
equity  by  the  four  appellees  as  the  children 
and  only  heirs  at  law  of  Mary  E.  Alexander, 
deceased,  against  Jack  Alexander,  her  hus- 
band, to  obtain  the  relief  granted  them  by 
the  Judgment  It  was,  in  substance,  alleged 
In  the  petition,  as  amended,  that  their  moth- 
er, Mary  E.  Alexander,  died  2  or  3  years  be- 
fore the  Institution  of  the  action,  Intestate, 
leaving  no  estate  of  consequence  except  the 
tract  of  land  mentioned,  upon  which  she  then 
resided,  and  was  In  the  actual  possession; 
that  at  her  death  the  title  to  the  land  feU 
to  appellees  by  inheritance  under  the  statute 
of  the  state  controlling  the  descent  of  real 
property,  subject  to  the  interest  of  their 
father  therein,  which,  by  virtue  of  a  further 
statute  of  the  state,  in  force  at  the  time  of 
his  marriage  to  their  mother  and  when  the 
latter  acquired  the  land  in  question,  is  a  life 
estate  in  the  whole  as  tenant  by  curtesy.  It 
was  also  alleged  in  the  petition,  as  amended, 
that  appellee's  mother,  Mary  B.  Alexander, 
acquired  the  45  acres  of  land  25  or  30  years 
ago  as  a  gift  from  her  mother,  Mrs.  Artie 
Littleton,  who  obtained  it  from  the  appellant, 
W.  P.  Elam,  by  exchanging  to  him  therefor 
a  tract  of  land  on  Little  Run  creek  in  Carter 
county,  belonging  to  her;  that  upon  making 
this  exchange  Mrs.  Littleton  put  her  daugh- 
ter, Mary  E.  Alexander,  In  possession  of  the 
land  received  in  the  exchange  from  Elam, 
and  Elam  took  possession  of  the  land  on 
Little  Run  received  by  him  by  the  exchange ; 
that  the  exchange  of  lands  thus  made  was  in 
parol  and  no  deeds  were  thereafter  passed 
between  the  parties,  but  that  from  the  time 
Mary  E.  Alexander,  immediately  following 
the  exchange,  was  placed  by  her  mother  in 
possession  of  the  45  acres  of  land  thereby 


obtained  from  Elam  down  to  the  time  of  her 
death,  which  occurred  between  25  and  30 
years  later,  she  continued  In,  and  held,  the 
actual  possession  of  the  land,  claiming  the 
same  to  a  well-defined,  marked  boundary, 
adversely  to  the  appellant  and  all  others; 
that  appellees'  father,  Jack  Alexander,  since 
their  mother's  death  and  shortly  before  the 
institution  of  their  action,  has  repeatedly 
and  often  proclaimed  that  they  own  no  in- 
terest whatever  in  the  land  left  by  their 
mother;  that  it  belongs  to  him  and  It  was 
his  purpose  to  sell  it  upon  receiving  a  prom- 
ised deed  thereto  from  the  appellant,  W.  P. 
Elam,  whom  he  declared  to  be  the  bolder  of 
the  title  to  the  land.  These  statements  of 
Jack  Alexander,  it  was  further  alleged,  con- 
stituted slander  of  appellee's  title  and  cast  a 
cloud  thereon;  hence  such  statements,  to- 
gether with  his  continued  threats  and  per- 
sistent efforts  to  sell  the  land,  were  urged 
in  the  petition  as  grounds  for  the  injunctive 
and  other  relief  asked  in  the  prayer  thereof. 

The  answer  of  the  defendant,  Jack  Alexan- 
der, denied  appellees'  title,  alleged  that  the 
title  to  the  land  was  in  the  appellant  Elam, 
and  that  his  and  his  wife's  possession  there- 
of was  as  tenants  of  Elam.  The  latter,  by 
intervening  petition,  was  made  a  party  to  the 
action.  By  this  pleading  which  was  treated 
as  his  answer,  Elam  traversed  the  allegations 
of  the  petition,  as  amended,  set  up  title  In 
himself  to  the  land,  and  asked  for  Its  pos- 
session. All  affirmative  matter  of  his  peti- 
tion and  answer,  as  well  as  that  of  the  an- 
swer of  Jack  Alexander,  was  controverted  by 
the  appellees'  reply.  Jack  Alexander  does 
not  join  In  the  appeal  taken  from  the  judg- 
ment 

We  find  from  an  examination  of  the  evi- 
dence contained  in  the  record  that  its  weight 
establishes,  as  claimed  by  appellees,  the  ex- 
change 25  or  80  years  ago  of  lands  between 
Mrs.  Artie  Littleton,  appellees'  grandmother, 
and  the  appellant  Elam.  The  deposition  of 
Mrs.  Littleton  is  in  some  respects  indefinite 
respecting  the  particulars  of  the  transaction, 
owing,  doubtless,  to  her  extreme  age.  But  It 
is  positive  and  clear  as  to  the  fact  that  the 
exchange  of  lands  was  made;  that  is,  that 
she  exchanged  a  tract  of  land  on  Little  Ran 
creek  owned  by  her  for  the  tract  on  Four 
Mile  creek  owned  by  appellant ;  that  the  ex- 
change was  made  that  she  might  give  the 
land  on  Four  Mile  creek  to  her  daughter, 
Mary  E.  Alexander,  appellees'  mother;  that 
it  was  made  at  the  Instance  of  her  son-in- 
law,  Jack  Alexander,  husband  of  Mary  E. 
Alexander,  and  a  brother-in-law  of  appellant 
and  the  transaction  was  negotiated  and  con- 
summated by  him  aB  her  agent  The  testi- 
mony of  Mrs.  Littleton  is  also  clear  as  to 
the  further  facts  that  her  daughter,  Mary  E. 
Alexander,  accompanied  by  her  husband, 
Jack  Alexander,  Immediately  settled  upon 
and  took  possession  of  the  land  on  Fonr  Mile 


«fe=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Ksy-Nuubored  Digests  and  Indexes 
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creek,  and  continued  In  the  actual,  adverse 
possession  thereof  tor  more  than  25  years 
and  down  to  the  time  of  her  death;  also 
that,  Immediately  following  the  exchange, 
she  surrendered  to  the  appellant,  Elam,  pos- 
session of  the  tract  of  land  on  Little  Run 
creek  received  by  him  in  the  exchange  made 
with  her,  and  that  he  thereupon  took  posses- 
sion of  same.  It  does  not  appear  from  her 
testimony,  or  from  that  of  any  other  witness 
in  the  case,  how  long  appellant  remained  in 
possession  of  the  Little  Run  land  or  what 
disposition  was  made  of  it  by  him,  but  does 
appear  from  the  evidence  that  neither  Mrs. 
Littleton  nor  any  one  claiming  under  her  ever 
had  possession  of  the  Little  Run  land  after 
its  surrender  to  appellant,  or  asserted  claim 
thereto. 

The  foregoing  testimony  of  Mrs.  Littleton 
is  corroborated  by  that  of  the  witnesses  A. 
J.  Littleton,  Wm.  Littleton,  and  J.  T.  Little- 
ton, and  is  contradicted  only  by  the  testimo- 
ny of  the  appellant,  Elam,  and  Jack  Alexan- 
der. The  witnesses  A.  X,  Wm.,  and  J.  T. 
Littleton,  In  addition  to  their  corroboration 
of  Mrs.  Artie  Littleton  as  to  the  matter  of 
the  exchange  of  lands  between  her  and  the 
appellant,  testified  fully  as  to  the  possession 
by  Mary  B.  Alexander  of  the  tract  of  land 
on  Four  Mile  creek  down  to  the  time  of  her 
death;  that  such  possession  was  actual  and 
to  a  well-defined,  marked  boundary  surround- 
ing the  land;  that  it  continued  for  25  or 
more  years  and  was  adverse  to  the  appellant 
and  all  others.  Moreover,  such  possession  of 
Mary  ID.  Alexander  of  the  character,  and 
covering  the  time,  indicated  was  also  shown 
by  the  testimony  of  the  appellee,  Andy  Alex- 
ander, Mont  Hunter,  and  John  Artist,  the 
last  two  being  In  no  way  related  to  the  par- 
ties to  the  action.  It  does  appear  from  the 
testimony  of  these  witnesses,  or  some  of 
them,  that  after  Mary  E.  Alexander  and  her 
husband  had  resided  upon  the  land  in  ques- 
tion for  17  or  18  years  continuously,  they 
temporarily  removed  therefrom  to  Big  Run 
creek,  where  they  remained  about  8  years, 
but  that  during  part  of  this  interval  of  3 
years  the  appellee,  Andy  Alexander,  was  In 
possession  of  the  Four  Mile  creek  tract  of 
land,  as  a  renter  thereof  and  her  tenant,  and 
that  it  was,  a  part  of  the  time,  cultivated  by 
others  under  her  control ;  that  at  the  end  of 
the  3  years  she  and  her  husband  returned  to 
the  land  and  lived  thereon  until  her  death. 

[1]  It  thus  appears  from  the  evidence  that 
her  actual,  adverse  possession  of  the  land  in 
controversy  from  the  time  it  was  given  her 
by  her  mother  down  to  the  time  of  her  death 
was  unbroken  and  uninterrupted.. 

Several  of  the  above-named  witnesses  also 
testified  to  declarations  made  at  various  times 
both  by  Mary  B.  Alexander  and  her  husband, 
Jack  Alexander,  in  the  presence  of  each  oth- 
er, while  they  lived  upon  the  land,  showing 
her  ownership  thereof;  those  of  the  wife 
being  to  the  effect  that  the  land  was  hers 
and  that  of  the  husband  that  it  was  hers. 


It  also  appears  from  the  evidence  as  a  whole 
that  Jack  Alexander  was  at  times  an  Inebri- 
ate) and  at  all  times  improvident;  that  he 
repeatedly  left  his  home  and  family,  some- 
times remaining  away  for  months  at  a  time ; 
that  during  such  absences  the  burden'  of 
maintaining  herself  and  children  rested  upon 
the  wife  alone,  and  this  burden  she  discharg- 
ed by  providing  for  them  a  support  from  the 
land. 

The  evidence  falls  to  show  that  the  appel- 
lant, Elam,  asserted  or  made  any  claim  of  ti- 
tle to,  or  ownership  of,  the  land  in  contro- 
versy before  the  death  of  Mary  E.  Alexander. 
It  is  true  that  both  he  and  Jack  Alexander 
testified  that  there  had  been  no  exchange  of 
this  land  to  Mrs.  Artie  Littleton  for  the  land 
of  the  latter  on  Little  Run  creek,  and  that 
Mary  E.  Alexander's  and  Jack  Alexander's 
possession  of  the  land  was  as  appellant's  ten- 
ants ;  but  we  regard  their  testimony  insuffi- 
cient to  overthrow  that  furnished  by  appel- 
lee's witnesses.  Besides,  the  fact,  appearing 
from  the  evidence,  that  appellant's  financial 
condition  was  not  such  as  to  justify  the  gen- 
erosity he  claims  to'  have  manifested  in  per- 
mitting the  use  of  the  land  by  Jack  Alexan- 
der, free  of  rent,  during  the  25  or  more  years 
of  his  and  his  wife's  occupancy  of  it,  togeth- 
er with  his  failure  to  assert  his  alleged  own- 
ership of  the  land  prior  to  Mary  E.  Alexan- 
der's death,  or  even  intimate  a  purpose  to  do 
so,  Is  well  calculated  to  excite  suspicion  that 
his  intervention  in  this  case  Is  for  the  pur- 
pose of  assisting  his  brother-in-law,  Jack 
Alexander,  to  illegally  deprive  the  appellees 
of  their  rights.  In  this  connection  it  is 
proper  to  remark  that  Mont  Hunter,  whose 
deposition  was  taken  by  appellees,  and  who 
Is  not  related  to  any  of  the  parties,  testified 
that  he  was  acquainted  with  the  reputation 
of  appellant  for  truth  and  morality,  and  that 
his  reputation  is  bad.  He  also  mentioned  the 
names  of  several  persons  residing  in  the 
community  by  whom  he  had  heard  appel- 
lant's reputation,  in  the  particulars  mention- 
ed, discussed,  and  that  these  persons  declar- 
ed his  reputation  for  truth  and  morality  to 
be  bad.  No  attempt  was  made  by  appellant 
to  contradict  this  testimony  of  Hunter,  either 
by  Introducing  as  witnesses  the  persons 
named  by  Hunter  as  having  declared  his  rep- 
utation bad,  or  others,  although  such  persons 
lived  near  and  were  known  to  appellant. 

[2,3]  A  parol  exchange  of  lands  can  no 
more  be  enforced  than  can  a  parol  sale  or 
gift  of  land,  for  the  reason  that,  like  the  sale 
or  gift,  it  is  within  the  statute  of  frauds. 
But  where  one  enters  upon  and  takes  posses- 
sion of  land  which  he  has  received  in  a  parol 
exchange  of  lands  or  by  parol  sale  or  gift, 
and  continues  In  the  actual  possession  there- 
of to  a  well-defined,  marked  boundary,  claim- 
ing it  adversely  to  the  former  owner  and  all 
others,  for  15  years  the  statutory  period  of 
limitation,  his  title  to  the  land  will  be  per- 
fected by  such  possession.   Sloan  v.  Q rider, 
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44  S.  W.  384,  19  Ky.  Law  Rep.  1698 ;  Black- 
burn v.  Hall,  97  S.  W.  399,  30  Ky.  Law  Rep. 
134 ;  Caudill  v.  Bayes,  89  S.  W.  114,  28  Ky. 
Law  Rep.  182 ;  Helton  v.  Campbell,  155  Ky. 
257,  159  S.  W.  785 ;  Blanton,  etc.,  T.  Howard, 
etc,  148  Ky.  547,  146  S.  W.  1089;  Delano, 
etc.,  v.  Air,  etc.,  157  Ky.  369,  163  S.  W.  216; 
Rice,  etc.,  v.  Blair,  161  Ky.  280,  170  S.  W. 
657.  The  reason  underlying  the  above  rule 
Is  thus  stated  in  Delano,  etc.,  v.  Air,  etc, 
supra: 

"We  have  often  held  that  where  one  enters  up- 
on the  land  under  a  verbal  gift,  and  continues 
in  possession  for  fifteen  years  claiming  it  as  his 
own,  the  donor's  right  to  recover  the  land  is 
barred.  Commonwealth  v.  Gibson,  85  Ky.  666 
[4  S.  W.  453,  9  Ky.  Law  Rep.  205];  Thom- 
son v.  Thomson,  93  Ky.  435  [20  S.  W.  373,  14 
Ky.  Law  Rep.  5131;  Ward  v.  Edge,  100  Ky. 
757  [39  S.  W.  440,  19  Ky.  Law  Rep.  59] ;  Ows- 
ley v.  Owsley,  117  Ky.  47  [77  S.  W.  397,  25 
Ky.  Law.  Rep.  1186];  Robinson  v.  Huffman, 
113  S.  W.  459,  and  cases  cited.  While  it  is  true 
that  one  holding  under  a  title  bond  does  not  hold 
adversely  to  his  vendor  to  whom  he  looks  for  ti- 
tle, a  different  rule  is  applied  in  the  case  of  a 
parol  gift  for  the  reason  that  the  parol  gift  not 
being  enforceable  by  law,  the  donor  has  a  pres- 
ent right  of  action  to  recover  the  land ;  but  the 
vendor  who  has  given  a  title  bond  cannot  main- 
tain an  action  to  recover  the  land  from  his  ven- 
dee.  •   •  •" 

In  Owsley  v.  Owsley,  supra,  a  further  Il- 
lustration of  the  doctrine  under  considera- 
tion Is  stated  as  follows: 

"It  Is  conceded  that  by  the  parol  gift  no  title 
passed  to  appellee.  Nor  did  appellant's  admis- 
sion that  he  had  given  his  son  the  property,  nor 
did  even  his  oath  to  that  effect  in  a  trial  in  an- 
other case  divest  appellant  of  his  title.  If  that 
has  been  done,  it  is  solely  because  appellee  has, 
by  a  continuous  adverse  possession  for  fifteen 
years  under  claim  of  title,  thereby  acquired  it. 
It  has  been  decided  a  number  of  times  by  this 
court  that  such  possession  by  the  donee  under 
a  parol  gift  will  ripen  into  a  fee-simple  title. 
•    •   •  •• 

In  Tippenhauer  v.  Tlppenhauer,  158  Ky. 
639,  166  S.  W.  225,  the  opinion  contains  a 
review  of  numerous  cases  upon  this  question, 
some  of  which  we  have  cited  above;  and, 
with  respect  to 'the  character  of  possession 
required  by  the  donee  claiming  the  land  un- 
der a  parol  gift,  we  therein  said : 

"An  amicable  entry,  not  under  an  express,  un- 
conditional gift  or  purchase,  although  it  may  be 
accompanied  by  peaceable  possession,  will  not 
ripen  into  a  title  in  the  occupier  until  after  the 
real  owner  has  been  given,  for  the  statutory  pe- 
riod, warning  of  the  purpose  of  the  occupier  and 
put  upon  his  guard  for  the  requisite  time  that 
the  intention  is  to  take  the  property  under  an 
adverse  claim.  If,  however,  the  entry  Is  under 
an  express,  unconditional  gift  or  a  parol  pur- 
chase, it  is  not  necessary  that  the  person  in  pos- 
session in  order  to  claim  it  should  openly  as- 
sert his  right  to  the  property  adversely,  or  in 
a  notorious  way,  or  do  more  than  exercise  such 
ordinary  acts  of  ownership  in  connection  with 
the  property  as  are  usually  exercised  by  owners; 
as,  for  example,  by  the  payment  of  taxes,  the 
making  of  repairs,  and  the  keeping  up  of  insur- 
ance.   •   •  •" 

After  concluding  Its  review  of  the  cases, 
the  opinion  proceeds  with  the  discussion  of 
the  question  of  possession  as  follows: 

"The  substance  of  these  cases  upon  the  point 
under  consideration  is  that  where  a  person  takes 


possession  of  land  under  a  parol  purchase  or 
under  an  express  unconditional  gift  and  holds 
and  claims  it  as  his  own  his  possession  will  be 
deemed  adverse  from  the  beginning,  and  if  it  is 
continued  for  the  statutory  period,  it  will  ripen 
into  a  good  title,  and  this  upon  the  theory  that 
it  was  intended  by  the  vendor  or  donor  at  the 
time  of  the  sale  or  gift  that  the  possession 
should  be  adverse,  and  therefore  he  has  all  the 
time  notice  of  the  adverse  holding.  But,  on  the 
other  hand,  when  a  donee  enters  upon  the  pos- 
session of  land  merely  through  the  generosity  or 
kindness  of  the  owner,  unaccompanied  by  any 
express  gift  of  the  property,  the  entry  will  be 
deemed  amicable  and  the  holding  permissive 
until  the  occupier  asserts  title  in  himself  and 
this  hostile  claim  of  title  is  actually  brought  to 
the  notice  of  the  real  owner  by  such  acts  or  con- 
duct on  the  part  of  the  occupier  as  would  put  a 
reasonably  prudent  person  upon  notice  of  his  in- 
tention to  assert  claim  to  the  land  by  adverse 
possession,  and  in  this  character  of  cases  the  ad- 
verse holding  does  not  begin  until  the  charac- 
ter of  notice  indicated  has  been  brought  home 
to  the  real  owner." 

[4-1]  We  are  convinced  from  the  evidence 
the  possession  of  the  land  here  in  contro- 
versy that  was  held  and  enjoyed  by  Mary 
E.  Alexander  was  of  the  character  first  men- 
tioned in  the  above  paragraph  quoted  from 
the  opinion  in  Tippenhauer  v.  Tippenhauer, 
supra.  That  is,  that  it  was,  from  the  time 
of  her  entry  upon  the  land,  adverse  to  the 
appellant,  who  made  a  parol  exchange  of 
the  land  to  her  mother  for  the  tract  on  Little 
Run  creek,  and  also  adverse  to  her  mother, 
from  whom  she  received  the  land  by  parol 
gift;  and,  furthermore,  that  the  Statute  of 
limitations  then  began  to  run,  and,  as  her 
possession  had  continued  for  more  than  15 
years  before  her  death,  her  title  to  the  land 
had  become  perfect  before  the  happening  of 
that  event.  This  being  so,  the  land,  at 
her  death,  descended  to  the  appellees,  her 
children,  subject  to  the  curtesy  or  life  es- 
tate of  her  father  therein.  Being,  therefore, 
the  owners  of  the  remainder,  they  were 
entitled  to  have  their  title  to  the  land  to 
that  extent  quieted,  their  possession  of  the 
land  as  remaindermen  being  sufficient  to 
that  end,  for  the  possession  of  the  life  ten- 
ant is  the  possession  of  the  remaindermen. 
Holmes  v.  Lane,  etc,  136  Ky.  21,  123  S. 
W.  318;  Simmons  v.  McKay,  5  Bush,  81; 
Smith  v.  Shackleford,  9  Dana,  475 ;  Gregory 
v.  Ford,  5  B.  Mon.  475;  Phillips  v.  John- 
son, 14  B.  Mon.  172;  Gudgell  v.  Tydlngs, 
10  S.  W.  466,  10  Ky.  Law  Rep.  737.  The  lat- 
ter, unless  he  be  guilty  of  waste,  may  not 
deprive  the  life  tenant  of  his  possession  of 
the  land  during  the  continuance  of  the  life 
estate,  but  while  he  remains  In  possession 
of  the  land,  such  possession  will  not  be  re- 
garded as  adverse  to  the  remaindermen.  If, 
however,  the  life  tenant  attempts,  as  was 
here  done  by  him,  to  repudiate  their  title 
by  proclaiming  that  they  have  no  title  and 
that  the  fee-simple  title  is  in  himself  or 
another,  such  acts  and  declarations  will 
constitute  slander  of  the  title  of  the 
maindermen,  and  cast  a  cloud  thereon,  jus- 
tifying the  granting,  at  their  suit,  of  such  ' 
relief  as  would  fix  their  rights  and  protect 
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their  respective  interests  In  the  land.  Tread- 
way  v.  Pharls,  90  Ky.  663,  14  S.  W.  909,  12 
Ky.  Law  Rep.  639;  Commonwealth,  etc.,  v. 
Clark,  etc.,  119  Ky.  85,  83  S.  W.  100,  26  Ky. 
Law  Rep.  993,  9  L.  R.  A.  (N.  S.)  750. 

If,  as  the  evidence  conduces  to  show  and 
the  life  tenant  admits,  he  was  attempting  to 
sell  the  land,  representing  himself  as  the 
sole  owner  thereof  and  able  to  make  a  deed 
conveying  the  fee-simple  title  thereto,  it  goes 
without  saying  that  appellees  were  entitled 
to  the  Injunction  restraining  him  from  mak- 
ing such  sale. 

Judgment  affirmed. 


PATTERSON  v.  PEASLEE-GAULBERT  CO. 

(Court  of  Appeals  of  Kentucky.  Feb.  16,  1917.). 

Limitation  ok  Actions  <$=>124— Commencing 
Action— Intebvbntion— '  'Civil  Action  ." 
Tinder  Bulk  Sales  Law  (Ky.  St  {  2651a, 
subsec.  2),  requiring  creditors  to  bring  all  civil 
actions  to  set  aside  sales  within  90  days,  and 
Civ.  Code  Prac.  8  2,  defining  "civil  action"  as  a 
demand  by  pleading  for  the  enforcement  of  an 
alleged  right,  a  creditor  cannot  avoid  the  limi- 
tation statute  by  intervening  after  90  days  in 
an  action  commenced  within  the  statutory  period 
by  another  creditor. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  §  541 ;  Dec.  Dig.  <g=>124. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Civil  Action.] 

Appeal  from  Circuit  Court,  Nelson  County. 

Action  by  the  Dwlggins  Wire  Fence  Com- 
pany  against  J.  W.  Edwards  and  H.  S.  Pat- 
terson, in  which  the.  Peaslee-Gaulbert  Com- 
pany and  others  intervened.  Judgment  for 
interveners,  and  defendant  Patterson  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

J.  F.  Combs,  of  Shepherds ville,  for  appel- 
lant John  A.  Fulton,  E.  N.  Fulton,  and  O. 
W.  Stanley,  all  of  Bardstown,  for  appellees. 

SAMPSON,  J.  This  is  the  second  appeal 
of  this  case.  The  opinion  on  the  first  appeal 
may  be  found  In  Dwlggins  Wire  Fence  Co. 
v.  Patterson,  166  Ky.  278,  179  8.  W.  224. 

The  original  action  was  styled  Dwlggins 
Wire  Fence  Company  v.  J.  W.  Edwards  and 
O.  S.  Patterson,  and  sought  to  recover  upon 
five  separate  notes  of  $200  each,  alleging 
that  the  maker  of  the  notes,  J.  W.  Edwards, 
was  a  merchant  at  Boston  In  Nelson  county, 
Ky.,  and  that  the  defendant  Patterson  was 
his  secret  partner  In  the  business,  or,  If  not 
a  partner,  then  Edwards  had  attempted  to 
make  a  sale  In  bulk  of  the  entire  stock  of 
merchandise  to  Patterson,  without  first  giv- 
ing the  notice  to  creditors  required  by  sec- 
tion 2651a,  Kentucky  Statutes.  This  statute 
declares  that  a  sale  of  a  stock  of  merchan- 
dise In  bulk,  or  otherwise  than  in  the  ordi- 
nary and  usual  course  of  trade,  is  and  shall 
be  fraudulent  and  void,  as  against  creditors 
of  the  seller,  arising  out  of  said  stock  of 


merchandise,  unless  the  purchaser,  five  days 
before  the  consummation  of  the  sale,  make 
inquiry  to  ascertain  the  names  and  addresses 
of  the  creditors  of  the  seller,  and  shall  no- 
tify, or  use  reasonable  diligence  as  set  forth 
in  the  statute  to  notify,  each  of  said  credi- 
tors of  the  proposed  sale  In  bulk. 

In  April,  1914,  defendant  Edwards,  then 
conducting  a  general  store  at  the  town  of 
Boston,  Nelson  county,  sold  and  transferred 
his  entire  stock  to  the  defendant  Patterson 
without  complying  with  the  provisions  of  sec- 
tion 2651a,  Ky.  Stat,  requiring  the  purchas- 
er, at  least  5  days  before  the  consummation 
of  the  sale,  to  make  Inquiry  of  the  seller  to 
ascertain  the  names  of  his  creditors  and 
their  post  office  address,  and  give  notice  of 
his  Intention  to  'purchase  the  property  to 
said  creditors.  On  May  20,  1914,  the  orig- 
inal action  of  Dwlggins  Wire  Fence  Com- 
pany against  Edwards  and  Patterson  was 
filed  in  the  Nelson  circuit  court,  charging  a 
sale  in  bulk  of  the  stock  of  goods,  and  as- 
serting that  Patterson,  as  purchaser  of  the 
goods,  held  the  same  for  the  use  and  benefit 
of  all  of  the  creditors  of  Edwards,  and  that 
Patterson  was  responsible  to  all  creditors 
of  Edwards,  including  the  Dwlggins  Wire 
Fence  Company  for  the  value  of  the  entire 
stock  of  goods.  The  lower  court  upon  a  hear- 
ing adjudged  the  Dwlggins  Wire  Fence  Com- 
pany entitled  to  recover  the  entire  amount  of 
the  debt  from  Edwards,  but  held  that  Pat- 
terson, the  purchaser  In  bulk  of  the  stock 
of  goods,  was  liable  only  for  the  value  of 
the  goods  In  stock  at  the  time  of  the  trans- 
fer, which  were  furnished  by  the  wire  com- 
pany. From  this  Judgment  the  wire  com- 
pany appealed,  and  Patterson  prosecuted  a 
cross-appeal.  This  court  affirmed  the  case 
upon  the  cross-appeal,  and  reversed  it  upon 
the  original  appeal,  holding  that  the  view 
taken  by  the  trial  court  gave  the  statute  too 
narrow  a  construction,  and  that  a  creditor, 
such  as  the  Dwlggins  Wire  .Fence  Company, 
was  entitled  to  a  lien  upon  the  entire  stock 
of  goods  transferred,  but  a  superior  Hen  to 
other  creditors  only  upon  that  part  of  the 
merchandise  which  was  originally  furnished 
by  It  to  the  merchant  Edwards,  and  trans- 
ferred by  him  to  Patterson. 

Upon  the  filing  of  the  mandate  in  the  low- 
er court,  Peaslee-Gaulbert  Company  and  42 
other  creditors  of  the  merchant  Edwards  fil- 
ed In  the  office  of  the  clerk  of  the  circuit 
court  a  petition  to  intervene  and  to  be  made 
parties  to  the  original  action,  styled  Dwlggins 
Wire  Fence  Company  against  Edwards  and 
Patterson,  and  set  up  in  separate  paragraphs 
their  several  claims  against  the  seller  Ed- 
wards and  the  purchaser  in  bulk,  Patterson, 
alleging  that  Patterson  held  the  goods  for 
the  use  and  benefit  of  these  Interveners  as 
well  as  the  original  plaintiff  Dwlggins  Wire 
Fence  Company.  After  an  amended  peti- 
tion had  been  filed  by  the  Interveners,  and 
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other  orders  made  which  It  Is  unnecessary 
here  to  recite,  the  defendant  Patterson  filed 
his  answer  and  reply  to  the  petition  and  an- 
swer of  the  Interveners  Peaslee-Ganlbert  Com- 
pany and  others,  and  denied  responsibility 
upon  either  of  the  claims,  and  denied  that  he 
had  knowledge  or  Information  sufficient  to 
form  a  belief  that  these  several  petitioners,  or 
any  one  of  them,  had  furnished  goods  to  Ed- 
wards, or  that  Edwards  was  Indebted  to  ei- 
ther of  them  in  any  sum.  In  a  second  para- 
graph the  defendant  Patterson  pleaded  limi- 
tation against  each  of  the  intervening  pe- 
titioners, In  bar  of  their  right  of  action, 
stating  that  the  defendant  J.  W.  Edwards, 
who  conducted  the  store  at  Boston,  Ky.,  sold 
and  transferred  to  the  defendant  Patterson, 

on  the   day  of  April,  1914,  and  more 

than  90  days  before  the  commencement  of 
the  action  by  these  Intervening  petitioners, 
the  entire  stock  of  goods  upon  which  a  lien 
was  sought  by  these  40  odd  claimants  and 
creditors  of  Edwards.  A  demurrer  was  in- 
terposed by  Peaslee-Gaulbert  Company  and 
the  other  intervening  petitioners  to  the  sec- 
ond paragraph,  the  plea  of  limitation,  upon 
the  ground  that  since  the  Dwigglns  Wire 
Fence  Company  had  instituted  this  action 
against  Edwards  and  Patterson,  charging  a 
sale  In  bulk  of  the  stock  of  goods  and  as- 
serting a  lien  upon  the  entire  stock  for  the 
use  and  benefit  of  the  Dwlggins  Wire  Fence 
Company  and  all  other  creditors  of  Edwards, 
and  this  action  was  brought  within  90  days 
of  the  consummation  of  the  sale,  as  required 
by  subsection  2,  §  2651a,  Ky.  St.,  the  claim 
of  Peaslee-Gaulbert  Company  and  others, 
being  presented  by  intervening  petition  in 
the  original  suit,  and  not  by  independent 
action,  was  not  barred  by  the  statute  of  lim- 
itation, providing  90  days  in  which  to  com- 
mence such  an  action. 

Upon  a  hearing  the  lower  court  sustained 
the  demurrer  to  the  plea  of  limitation,  to 
which  the  defendant  Patterson  objected  and 
excepted,  and,  failing  to  plead  further,  Judg- 
ment was  entered  for  the  full  amount  of 
each  of  the  claims  set  forth  in  the  interven- 
ing petition,  and  the  entire  stpck  of  goods 
was  adjudged,  subject  to  the  payment  of 
these  claims,  and  a  sale  was  directed  by  the 
court.  From  this  judgment  the  defendant 
Patterson  appeals.  It  will  therefore  be  seen 
that  the  only  question  upon  this  appeal  is, 
Can  a  creditor,  by  intervening  in  an  action 
properly  commenced  after,  the  expiration 
of  the  time  fixed  by  statute,  avoid  the  stat- 
ute of  limitation?  In  other  words,  can  he 
do  by  intervening  petition  what  would  be 
denied  him  in  an  independent  action? 

The  statute,  which  declares  that  a  purchas- 
er of  a  stock  of  goods  In  bulk,  who  fails  to 
make  the  proper  inquiry  and  give  the  re- 
quired notice  to  creditors  of  the  seller,  shall 
hold  the  merchandise  so 'purchased  for  the 
use  and  benefit  of  all  of  the  creditors  of  the 
seller,  also  provides  this  limitation  upon  the 


commencement  of  actions  to  enforce  this 
statute: 

"All  civil  actions  brought  under  this  act  shall 
be  instituted  within  ninety  days  of  the  consum- 
mation of  the  sale." 

May  a  creditor,  after  the  lapse  of  90  days 
from  the  consummation  of  a  sale  of  goods 
In  bulk,  under  this  statute,  by  intervening 
petition,  or  by  voluntarily  becoming  a  party 
to  an  action  already  instituted  under  this 
section  of  the  statute,  have  a  recovery 
against  the  purchaser?  We  think  not  The 
statute  giving  the  cause  of  action  also  fixes 
a  time  beyond  which  an  action  against  the 
purchaser  is  barred.  Section  2  of  the  Civil 
Code  of  Practice  says: 

"A  civil  action  is  a  demand,  by  pleadings,  in 
a  court  of  justice,  for  the  enforcement  of  an 
alleged  right  of  a  plaintiff  against  a  defendant" 

The  interveners  Peaslee-Gaulbert  Com- 
pany, etc.,  made  a  demand  by  pleading  to 
enforce  an  alleged  right  to  a  plaintiff  against 
a  defendant  It  was  therefore  a  civil  ac- 
tion, to  maintain  which  the  suit  must  be  in- 
stituted within  90  days  of  the  consumma- 
tion of  the  sale,  and  not  thereafter.  The  pro- 
vision requiring  all  civil  actions  brought  un- 
der this  act  to  be  instituted  within  90  days 
of  the  consummation  of  the  sale  is  manda- 
tory. 

Peaslee-Gaulbert  Company  and  the  other 
Intervening  petitioners  each  had  a  good 
cause  of  action  against  defendant  Patterson, 
within  90  days  after  the  consummation  of  the 
sale,  and  were  entitled  to  enforce  their  lien 
against  the  stock  of  goods,  and  each  might 
have  instituted  a  separate  suit  for  the  re- 
covery. They  might  also  have  intervened 
by  petition,  in  the  original  action,  if  filed 
before  the  expiration  of  the  90  days  fixed 
by  the  statute,  but  not  afterwards.  The  Su- 
preme Court  of  California  in  passing  a  simi- 
lar question  in  the  case  of  Mars  v.  McKay, 
14  Cal.  129,  said: 

"It  must  not  be  understood,  however,  that  if 
the  interveners  had  failed  to  connect  themselves 
with  the  proceedings  in  this  case  until  their  lien 
had  expired  by  lapse  of  time,  the  pendency  of 
this  suit  could  avail  them  as  against  the  limita- 
tions provided  by  the  statute.  But  having  filed 
their  intervention  and  become  parties  to  the 
suit  within  the  prescribed  period  of  six  months, 
and  during  the  existence  of  their  lien,  the  effect 
of  their  position  is  precisely  the  same  as  if  they 
had  commenced  an  original  action." 

This  is  also  true  in  this  jurisdiction.  The 
statute  providing  the  remedy  and  giving  the 
cause  of  action,  and  declaring,  "he  shall  hold 
the  merchandise  so  purchased  for  the  use  and 
benefit  of  all  of  the  creditors  of  the  seller," 
also  fixed  the  time  limit  in  which  the  action 
or  proceeding  can  be  commenced.  It  is  con- 
ceded that  the  intervening  petition  was  not 
filed  for  many  months  after  the  expiration 
of  90  days  from  the  consummation  of  the  sale. 
This  being  true,  this  court  is  of  opinion  that 
the  statute  of  limitation  is  and  was  a  bar  to 
the  proceeding  against  the  purchaser  Pat- 
terson after  the  expiration  of  the  90  days, 
and  the  lower  court  erred  in  sustaining  the 
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demurrer  to  the  second  paragraph,  of  the  de- 
fendant Patterson's  answer,  setting  up  a  plea 
of  limitation.  Statutes  of  limitation  are  stat- 
utes of  repose,  and  have  a  beneficent  pur- 
pose. Such  statutes  are  uniformly  recog- 
nized and  held  to  contravene  no  principle  of 
public  policy  or  constitutional  safeguard. 
The  statute  under  which  Peaslee-Gaulbert 
Company  and  others  are  attempting  to  assert 
their  lien  provides  the  time  limit  in  which 
they  shall  proceed,  and  set  their  action  in 
motion.  The  statute  gave  the  wholesale 
merchant  a  new  remedy,  a  lien  upon  the  en 
tire  stock  of  merchandise  sold  in  bulk  in  vio- 
lation of  this  statute,  and  In  so  doing  it  very 
properly  fixed  the  time  beyond  which  this 
extraordinary  and  sometimes  onerous  statute 
may  not  be  invoked.  Failure  to  comply  with 
the  statute  is  a  bar  to  the  right  under  its 
provisions.  To  hold  that  these  claimants, 
Peaslee-Gaulbert  Company  and  others,  can 
avoid  the  limitation  of  time  fixed  in  the  stat- 
ute, giving  the  remedy  against  the  purchas- 
er in  bulk,  by  filing,  after  the  expiration  of 
90  days  of  the  consummation  of  the  sale,  an 
intervening  petition  in  an  action  which  was 
brought  within  90  days,  by  another  creditor 
for  his  own  benefit  and  to  enforce  his  own 
claim,  would  be  too  narrow  a  construction, 
and  would  do  violence  to  the  language  of 
the  act.  The  statute  must  be  construed  as  a 
whole.  The  rule  is  to  give  a  statute  of  limi- 
tation on  a  liberal  construction.  The  act 
gives  the  remedy,  provides  how  it  may  be 
enforced,  and  fixes  a  time  limit  in  which  an 
action  may  be  commenced  and  beyond  which 
none  may  be  had.  Ninety  days  is  not  an  un- 
reasonably short  time  in  which  to  begin  an 
action  under  circumstances  which  surround 
this  and  similar  cases.  A  wholesale  mer- 
chant, trading  with  a  retail  merchant,  by  the 
exercise  of  reasonable  diligence  may  know 
of  his  sale  in  bulk  to  another  within  less 
than  90  days.  The  nature  of  the  business 
requires  great  vigilance  and  a  careful  watch 
for  such  transactions.  On  the  other  hand,  it 
would  be  very  damaging,  if  not  altogether 
disastrous,  to  a  retail  merchant  to  be  requir- 
ed to  hold  a  stock  of  merchandise  for  more 
than  90  days  for  the  use  and  benefit  of  the 
creditors  of  the  seller.  The  goods  constantly 
depreciate  In  value.  If  the  statute  can  be 
avoided  by  the  methods  attempted  here,  then 
a  creditor  may  stand  back  and  wait  for  years 
before  asserting  his  claim,  and  then,  when 
the  goods  are  sold,  the  evidences  of  payment 
extinguished,  and  the  facts  rendered  uncer- 
tain by  the  lapse  of  time,  intervene  and  se- 
cure an  undue  advantage  not  contemplat- 
ed by  the  statute.  The  lower  court  should 
have  overruled  the  demurrer  to  the  second 
paragraph  of  the  defendant's  answer. 

This  case  must  be  distinguished  from  the 
case  of  Heldrich,  etc.,  v.  Sllva,  89  Ky.  422, 12 
S.  W.  770,  11  Ky.  Law  Rep.  645,  and  like 
cases,  because  the  statute  under  which  that 


proceeding  was  had  differs  very  greatly  from 
the  one  under  consideration  in-  this  case. 
This  old  statute  of  1856,  now  sections  1910, 

1911,  and  1912,  Ky.  St,  on  which  the  case  of 
Heldrich  v.  Sllva,  supra,  is  bottomed,  pro- 
vides that  the  act  of  insolvency  "shall  oper- 
ate as  an  assignment  and  transfer  of  all  of 
the  property  and  effects  of  such  debtor,  and 
shall  inure  to  the  benefit  of  all  his  creditors," 
and  that  the  action  shall  be  conducted  as  one 
for  the  settlement  of  a  decedent's  estate, 
under  said  statute  and  Civil  Code,  I  432.  By 
section  432  of  the  Code  a  creditor  of  a  dece- 
dent, by  proving  his  claim  before  the  master, 
becomes  a  party  to  the  action.    By  section 

1912,  Ky.  St.,  it  Is  not  necessary  to  make 
claimant  a  party  in  order  to  prevent  the  run- 
ning of  the  statute  of  limitation.  But  sec- 
tion 2651a,  under  which  Peaslee-Gaulbert 
Company  and  others  are  attempting  to  pro- 
ceed, contains  no  such  provision  as  to  filing 
claims  or  other  procedure  in  actions,  and 
we  are  therefore  confined  to  the  remedy 
therein  provided.  The  limitation  in  section 
1911,  Ky.  St.,  is  intended  to,  and  does,  ex- 
tend only  to  the  commencement  of  the  action 
to  have  the  mortgage,  deed,  or  other  trans- 
fer declared  an  assignment  of  the  property 
of  the  grantor  for  the  benefit  of  all  of  hja 
creditors,  and  when  this  action  is  commenced 
under  this  statute,  the  subsequent  proceed- 
ings are  the  same  as  In  actions  to  settle  the 
estate  of  a  deceased  person,  and  in  such  case 
a  claim  may  be  proven  and  filed  any  time 
before  judgment.  In  other  words  the  limita- 
tion of  six  months  under  section  1911,  Ky. 
St.,  applies  only  to  the  original  action,  and 
not  to  the  claims,  which  may  be  filed  as  if 
against  the  estate  of  a  deceased  person.  All 
this  is  made  quite  clear  by  the  act  But 
by  section  2651a  quite  the  contrary  is  the 
plain  purpose  of  the  statute.  Each  creditor 
who  desires  to  take  advantage  of  the  act 
must  present  his  claim  before  the  expiration 
of  "ninety  days  of  the  consummation  of  the 
sale"  in  bulk. 

The  judgment  is  reversed  for  the  reasons 
indicated,  with  directions  to  overrule  the 
demurrer  to  the  second  paragraph  of  de- 
fendant's answer,  and  for  other  proceedings 
consistent  with  this  opinion. 


JOHNSON  v.  JOHNSON  et  aL 
(Court  of  Appeals  of  Kentucky.   Feb.  6,  1917.) 

1.  Principal  and  Agent  <8=>23(1)— Evidence 
— Sufficiency. 

Evidence  held  to  show  that  plaintiff  suing  to 
recover  possession  of  land  had  bought  it  as  the 
agent  of  defendant  and  for  his  benefit,  so  that 
he  could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  {  41;  Dec.  Dig.  «3=» 
28(1).] 

2.  Estoppel  <g=>39  —  Quitclaim  —  Right  or 
Ven  dob— Subsequently  Acquired  Title. 

As  a  general  rale  a  vendor  who  makes  a 
quitclaim  deed  to  land  to  which  he  has  not  a 
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marketable  title  can  subsequently  procure  from 
the  owner  a  perfect  title  which  he  can  set  up 
against  the  title  of  his  vendee  in  the  absence  of 
intervening  circumstances. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  ft  108,  109;  Dee.  Dig.  «=>39.] 

8.  Ehtofpbl  <8=>39— Quitclaim  Dm: d— Equi- 
table Title  of  Vek  dob— Rights  and  Lia- 
bilities. 

Where  the  vendor  of  land  by  quitclaim  deed 
held  a  title  bond  which  required  a  deed  to  be 
made  when  the  owner  should  become  of  age,  the 
yendor  could  not  on  the  owner's  majority  secure 
from  him  a  deed  to  another  person  and  set  it  up 
as  against  his  vendee,  since  he  had  the  equitable 
title  at  the  time  of  his  quitclaim  deed. 

[Ed.  Note.— For  other  -  cases,  see  Estoppel, 
Cent  Dig.  ft  108,  100;  Dec.  Dig.  <8=»39.] 

4.  Estoppel  <8=89  —  Quitclaim  Deed  —  Sub- 
sequently Acquired  Title. 
Independent  of  such  ground,  such  vendor 

was  estopped  to  claim  as  against  his  vendee  by 

the  very  nature  of  the  transaction. 
[Ed.  Note.— For  other  cases,  Bee  Estoppel, 

Cent.  Dig.  ft  108,  100;  Dec.  Dig.  <S=»39.] 

Appeal  from  Circuit  Court,  Pike  County. 

Suit  by  Blaine  Johnson  and  others  against 
J.  Monroe  Johnson  and  others,  wherein  J. 
Monroe  Johnson  filed  a  cross-petition  and  a 
counterclaim.  Judgment  for  complainants, 
and  defendant  J.  Monroe  Johnson  appeals. 
Beversed,  with  directions, 

O'Reur  &  Will  lams,  of  Frankfort,  J.  S. 
Cline,  J.  F.  Butler,  and  J.  J.  Moore,  all  of 
Pikevllle,  for  appellant  Roscoe  Vanover,  of 
Pikevllle,  for  appellees. 

CARROLL,  J.  This  suit  was  brought  by 
Blaine  Johnson  against  Monroe  Johnson  to 
recover  the  possession  of  an  undivided  one- 
half  of  eight  acres  of  land  that  he  claimed 
to  be  the  owner  of  under  a  deed  executed  to 
him  by  Elijah  Johnson  In  March,  1913,  and 
he  also  sought  damages  for  Its-  detention. 
The  petition  averred  that  in  August  1011, 
Elijah  Johnson  executed  to  Monroe  Johnson 
a  deed  conveying  to  him  this  Interest,  but 
that  Elijah  Johnson  at  that  time  was  an  in- 
fant under  the  age  of  21  years,  which  fact 
was  well  known  to  Monroe  Johnson,  and  that 
when  Elijah  Johnson  arrived  at  age  he  dis- 
affirmed his  conveyance  of  the  land  to  Mon- 
roe Johnson  and  conveyed  It  to  him. 

The  answer  of  Monroe  Johnson,  which  was 
made  a  cross-petition  against  one  W.  B. 
Johnson  and  also  a  counterclaim  against 
Blaine  Johnson,  the  plaintiff,  after  denying 
the  averments  of  the  petition,  set  up  that 
prior  to  the  execution  of  the  deed  by  Elijah 
Johnson  to  him  in  August  1911,  Elijah  John- 
son had  executed  a  title  bond  to  W.  B.  John- 
son for  this-  land,  and  it  was  thereafter  con- 
veyed to  him  by  Elijah  Johnson  at  the  re- 
quest of  W.  B.  Johnson,  who  had  paid  Elijah 
Johnson  the  purchase  price  for  the  land; 
that  thereafter  he  purchased  a  large  bound- 
ary of  land  from  W.  B.  Johnson  for  $3,500, 
and  the  land  so  purchased  included  the  land 
owned  by  Elijah  Johnson;  that  at  the  time 


he  purchased  the  land  from  W.  B.  Johnson 
Elijah  Johnson  had  not  executed  a  deed  to 
W.  B.  Johnson,  as  he  had  agreed  to  do  by 
the  terms  of  the  title  bond,  but  at  the  request 
of  W.  B.  Johnson  be  did,  in  August  1911,  ex- 
ecute a  deed  in  conformity  with  the  title 
bond  directly  to  hint,  as  be  had  bought  the 
land  from  Wl  B.  Johnson.  He  further  aver- 
red that  he  believed  when  he  accepted  the 
deed  from  Elijah  Johnson  that  he  was  21 
years  of  age,  and  that  the  interest  owned  by 
Elijah  Johnson  was  worth  about  $1,000;  that 
after  he  purchased  the  land  from  W.  B. 
Johnson  and  after  W.  B.  Johnson  had  pro- 
cured from  Elijah  Johnson  the  deed  of  Au- 
gust 1011,  W.  B.  Johnson  fraudulently  and 
wrongfully  persuaded  Elijah  Johnson,  in 
March,  1918,  to  execute  the  deed  to  Blaine 
Johnson.  He  further  averred,  in  substance, 
that  W.  B.  Johnson,  and  not  Blaine  Johnson, 
was  the  real  owner  of  the  land,  which  was 
conveyed  to  Blaine  as  a  part  of  a  scheme 
conceived  by  W.  B.  Johnson  for  the  purpose 
of  defrauding  him  (Monroe).  He  prayed 
that  if  Blaine  Johnson  recovered  the  land, 
he  should  have  judgment  against  W.  B.  and 
Elijah  Johnson  for  its  value,  $1,000. 

Blaine  Johnson  controverted  in  a  reply  the 
averments  of  the  pleading  of  Monroe  John- 
son in  so  far  as  it  affected  him.  And  WL  B. 
Johnson  in  his  answer  to  the  cross-petition 
of  Monroe  Johnson  controverted  the  allega- 
tions of  the  pleading  in  so  far  as  it  affected 
him. 

Other  pleadings  were  filed  by  the  parties 
making  more  specific  the  issues,  but  for  the 
purposes  of  this  case  the  issues  are  sufficient- 
ly set  out  in  the  pleadings  we  have  noticed. 

After  the  case  had  been  prepared  for  trial, 
there  was  a  judgment  canceling  the  deed 
made  by  Elijah  to  Monroe  Johnson  In  Au- 
gust 1911,  and  awarding  to  Blaine  Johnson 
the  possession  and  ownership  of  the  land  in 
dispute.  From  the  judgment  Monroe  John- 
son prosecutes  this  appeal 

Turning  now  to  the  evidence,  we  find  that 
in  July,  1911,  W.  B.  Johnson,  In  considera- 
tion of  $8,600,  conveyed  to  Monroe  Johnson 
a  body  of  land  which  included  the  land  here 
In  dispute,  but  in  the  general  warranty  deed 
made  by  W.  B.  to  Monroe  Johnson  it  was 
recited  that: 

"It  is  intended  to  only  quitclaim  and  release 
an  interest  in  and  to  that  part  of  land  in  said 
boundary  which  was  allotted  to  the  heirs  of 
Elijah  Johnson,  deceased." 

In  other  words,  by  this  deed  W.  B.  John- 
son warranted  the  title  to  the  land  conveyed 
to  Monroe,  except  as  to  that  part  inherited 
by  Elijah  Johnson  from  his  father,  Elijah 
Johnson,  which  is  now  in  dispute.  As  to  that 
part  he  only  executed  a  quitclaim  deed. 

It  further  appears  that  in  August  1911, 
Elijah  Johnson,  in  consideration  of  $100,  con- 
veyed to  Monroe  Johnson  his  title  and  inter- 
est in  the  land  In  dispute  that  had  been  previ- 
ously conveyed  to  Monroe  by  W.  B.  Johnson. 
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The  decided  weight  of  the  evidence  also 
shows  that  when  Elijah  made  this  deed  in 
August,  1911,  he  was  not  21  years  old,  and  It 
Is  conceded  that  soon  after  his  arrival  at 
the  age  of  21,  and  in  March,  1013,  he  convey- 
ed this  same  land  to  Blaine  Johnson.  But 
the  real  controversy  on  the  facts  of  this  case 
grows  out  of  the  issue  made  by  Monroe  John- 
son that  Blaine  Johnson  bought  the  land 
merely  as  the  agent  of  W.  B.  Johnson,  who 
was  the  real  owner  of  it,  and  that  Blaine 
Johnson  had  no  interest  in  it  Proceeding 
upon  this  theory,  his  contention  is  that  the 
subsequent  purchase  by  Blaine  for  W.  B. 
Johnson  of  this  land  inured  to  his  benefit,  and 
he  should  be  adjudged  the  owner  of  the  land 
as  between  himself  and  W.  B.  Johnson.  This, 
of  course,  would  further  mean  that  the  deed 
made  by  Elijah  Johnson  to  Blaine  Johnson 
should  be  canceled. 

On  behalf  of  W.  B.  and  Blaine  Johnson  it 
is  argued  that  Blaine,  and  not  W.  B.,  Johnson 
was  the  real  purchaser  and  the  owner  of  the 
land,  and  further  said  that,  although  it 
should  be  held  that  Blaine  Johnson  bought 
the  land  for  W.  B.  Johnson,  who  was  the  real 
owner  of  it,  W.  B.  Johnson  had  the  right  to 
buy  it  and  hold  it  in  opposition  to  the  title 
of  Monroe  Johnson,  because  his  quitclaim 
deed  to  this  piece  of  land  to  Monroe  did  not 
deprive  him  of  the  right  to  subsequently  buy 
the  land  for  himself  and  hold  it  in  opposition 
to  the  title  of  Monroe. 

On  the  issue  as  to  whether  W.  B.  Johnson, 
and  not  Blaine  Johnson,  was,  in  fact  the  real 
owner  of  the  land  conveyed  by  Elijah  in 
March,  1918,  the  evidence  is  quite  conflicting, 
but  it  clearly  shows  that  W.  B.  Johnson  was 
wholly  instrumental  in  procuring  Elijah  to 
make  the  deed  to  Blaine,  and  that  Elijah 
would  not  have  made  the  deed  to  Blaine  un- 
less he  had  been  advised  or  directed  by  W. 
B.  Johnson  to  do  so. 

Upon  this  point  Elijah  testified  that  when 
he  made  the  deed  to  Monroe  he  was  not  21 
years  old,  and  everybody  knew  it,  but  that 
when  he  made  the  deed  to  Blaine  he  was  over 
21;  that  Blaine  gave  him  $50  to  make  the 
deed  to  him,  and  he  told  Blaine  at  the  time 
that  he  did  not  want  to  make  the  deed  be- 
cause he  was  under  obligations  to  W.  B.to 
make  him  the  deed.  He  further  testified  that 
he  had  previously  made  a  title  bond  to  W.  B. 
for  this  land  and  had  obligated  himself  to 
make  him  a  deed  when  be  became  21;  that 
when  Blaine  came  to  his  house  to  get  him  to 
make  him  a  deed  he  told  him  he  would  not 
sell  the  land  until  he  had  seen  W.  B.  or  his 
uncle,  Elijah  Johnson;  that  they  then  went 
to  see  W.  B.,  and  he  told  him,  in  effect,  to 
make  the  deed  to  Blaine,  and  he  did  so ;  that 
he  would  not  have  made  the  deed  to  Blaine 
if  W.  B.  had  not  agreed  to  it  His  evidence 
also  tends  to  show  that  W.  B.  Johnson  fur- 
nished the  $50  that  Blaine  paid  to  him  for 
the  land. 

Elijah  Johnson,  who  took  quite  a  part  in 
getting  these  deeds  from  Elijah,  testifies  that 


(Ky. 

when  W.  B.  Johnson  bought  the  land  that  he 
sold  to  Monroe  he  retained  a  sufficiency  of 
the  purchase  money  to  cover  the  interest  of 
Elijah,  who  was  not  then  of  age,  and  owned, 
as  we  have  stated,  a  small  parcel  of  this 
land,  with  the  understanding  that  he  would 
pay  him  for  his  interest  when  he  could  get  a 
deed.  This  witness  further  testified  that,  be- 
fore Blaine  got  the  deed  from  Elijah,  W.  B. 
wanted  him  to  buy  it  in  partnership  for  him- 
self and  W.  B.,  but  he  declined  to  do  so,  and 
after  the  deed  had  been  made  to  Blaine,  W. 
B.  asked  him  if  he  wanted  a  part  of  the  land 
and  he  told  him  he. did  not. 

J.  6.  Johnson  testified  that  in  October, 
1912,  W.  B.  Johnson  told  him  he  made  a  mis- 
take in  selling  this  Elijah  Johnson  land  to 
Monroe,  and  he  intended  to  try  to  get  it  back, 
and  suggested  that  he  would  put  up  the  mon- 
ey for  the  witness  to  buy  the  land  and  they 
would  share  equally  in  it 

Agustlne  Johnson  also  testifies  that  he  had 
a  conversation  with  W.  B.  in  April,  1913. 
after  the  deed  to  Blaine  had  been  made,  in 
which  W.  B.  told  him  he  was  going  to  put  up 
houses  on  the  land,  and  in  response  to  an  in- 
quiry why  he  did  not  take  the  deed  in  his 
own  name  W.  B.  replied  that  be  was  afraid 
he  might  get  into  trouble  if  he  did. 

There  is  other  evidence  in  the  record  tend- 
ing to  show  that  this  land  at  the  time  the 
deed  was  made  to  Blaine  was  worth  between 
$800  or  $1,000,  and  that  W.  B.,  although 
he  had  sold  the  land  to  Monroe  and  procured 
Elijah  to  make  the  deed  to  Monroe  in  August 
1911,  was  anxious,  on  account  of  its  increas- 
ed value  growing  out  of  a  railroad  prospect 
to  get  possession  of  the  land  himself. 

[1]  A  significant  fact  is  the  failure  of 
Blaine  Johnson  to  testify,  and  this  failure,  in 
connection  with  other  facts  and  circumstanc- 
es shown  in  the  record,  some  of  which  we 
have  set  out  satisfy  us  that  Blaine  Johnson 
bought  this  land  as  the  agent  of  and  for  the 
benefit  of  W,  B.  Johnson,  and  that  the  land 
was,  In  fact  owned  by  W.  B.,  and  not  Blaine. 

Assuming  now  that  W.  B.,  and  not  Blaine, 
Johnson  was  the  real  purchaser  of  the  land 
from  Elijah  in  March,  1913,  the  remaining 
question  is:  Can  W.  B.  hold  the  land  In  op- 
position to  the  title  of  Monroe? 

[2]  It  will  be  observed  that  in  the  convey- 
ance by  W.  B.  to  Monroe  of  the  large  body 
of  land  which  included  this  Elijah  Johnson 
parcel  W.  B.  made  only  a  quitclaim  deed  to 
so  much  of  the  land  as  embraced  the  Interest 
of  Elijah;  and  so  the  question  narrows  down 
to  the  issue  whether  a  vendor  who  makes  a 
quitclaim  deed  to  a  parcel  of  land  to  which 
he  has  not  a  marketable  title  can  subsequent- 
ly procure  from  the  owner  of  the  land  cov- 
ered by  his  quitclaim  deed  a  perfect  title  and 
set  up  this  title  against  the  title  of  his  vendee 
under  the  quitclaim  deed. 

We  have  not  been  referred  to,  nor  have  we 
been  able  to  find  after  quite  a  careful  in- 
vestigation, a  decision  of  this  court  on  this 
question.  But  it  has  frequently  been  the  sub- 
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ject  of  consideration  by  other  courts,  and  the 
rule  announced  In  Devlin  on  Deeds,  vol.  1,  § 
27,  that  "a  quitclaim  deed  purports  to  release 
and  quitclaim  only  whatever  interest  the 
grantor  possessed  at  the  time,"  and  that  "by 
the  use  of  this  form  of  conveyance  he  does 
not  thereby  affirm  the  possession  of  any  ti- 
tle and  is  not  precluded  from  subsequently 
acquiring  a  valid  title  and  from  attempting 
to  enforce  it,"  is  well  supported  by  the  au- 
thorities. Moiser  v.  Allenbaugh,  84  Kan. 
361,  li4  Pac.  226,  35  L.  R.  A.  (N.  S.)  1182 ; 
Comstock  v.  Smith,  13  Pick.  (Mass.)  116,  23 
Am.  Dec  670;  Frlnk  v.  Darst,  14  111.  304,  58 
Am.  Dec.  575;  Way  land's  Adm'r  v.  Hosely, 
5  Ala.  430,  30  Am.  Dec.  335. 

Adopting  the  principle  announced  in  Dev- 
lin and  supported  by  the  authorities,  If  there 
were  no  intervening  circumstances  to  take 
this  transaction  out  of  the  role,  the  title  ac- 
quired by  W.  B.  Johnson  from  Elijah  In 
March,  1913,  would  not  inure  to  the  benefit  of 
Monroe  Johnson. 

[3]  But  there  is  a  rule  of  estoppel  that  we 
think  the  circumstances  of  this  case  author- 
ize us  to  apply  to  W.  B.  Johnson  that  will 
deny  him  the  right  to  assert  his  subsequently 
acquired  title  in  opposition  to  the  title  he 
conveyed  Monroe.  It  will  be  observed  that 
in  the  deed  to  Monroe  W.  B.  conveyed  what- 
ever Interest  he  possessed  at  the  time  the  con- 
veyance was  made.  And  so  the  question 
comes  up:  What  interest  did  W.  B.  have  in 
this  Elijah  Johnson  land  at  the  time  he  made 
the  conveyance  to  Monroe?  Elijah  says  that 
he  had  made  a  title  bond  to  this  land  to  W. 
B.  Johnson,  and  if  this  is  so  W.  B.  at  the 
time  be  sold  the  land  to  Monroe  was  invested 
with  the  equitable  title,  subject,  of  course,  to 
the  right  of  Elijah  to  disaffirm  the  title  bond, 
which  It  does  not  appear  he  did.  So  that  at 
the  time  W.  B.  made  the  quitclaim  deed  to 
Monroe  for  Elijah's  Interest  he  was  the  equi- 
table owner  of  this  interest,  and  afterwards 
came  Into  the  possession  of  the  legal  title. 
Under  these  circumstances  the  quitclaim 
deed  of  W.  B.  which  conveyed  to  Monroe 
whatever  Interest  he  had  in  the  title  of  Eli- 
jah Invested  Monroe  with  the  equitable  Inter- 
est and  title  then  held  by  W.  B.  under  the 
title  bond,  and  when  W.  B.  subsequently  ac- 
quired the  legal  title,  this  legal  title  vested 
in  Monroe  under  his  quitclaim  deed  from 
W.  B. 

To  state  it  in  another  way,  if  a  vendor  who 
sells  by  a  quitclaim  deed  land  to  which  he 
holds  the  equitable  title  afterwards  secures 
the  legal  title,  he  will  hold  the  legal  title  for 
the  benefit  of  his  vendee  and  cannot  assert 
title  under  It  or  In  opposition  to  bis  vendee. 
This  is  so  because  by  his  quitclaim  deed  he 
has  parted  with  all  the  title  he  had,  and  if 
he  owned  the  equitable  title,  he  transferred 
it  to  his  vendee,  who  being  entitled  to  all  the 
benefits,  it  conferred  on  him  whatever  remedy 
his  vendor  would  have  against  the  person 
who  conveyed  to  him  the  equitable  title.  And 
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so  to  permit  the  vendor  to  set  up  against  his 
vendee  any  right  he  acquired  under  his  equi- 
table title  would  be  allowing  him  to  break 
the  covenants  of  his  quitclaim  deed,  which 
transferred  to  his  vendee  all  the  title  and 
interest  he  had. 

We  And  support  for  this  sound  principle 
In  Devlin  on  Deeds,  vol.  3,  i  1281b,  where  it 
is  said: 

"But  if  the  grantor  of  a  quitclaim  deed  ob- 
tains an  instrument  evidencing:  and  strengthen- 
ing the  interest  purported  and  intended  to  be 
conveyed,  the  grantee  will  have  the  benefit  of 
such  instrument." 

And  also  In  Welch  v.  Dutton,  79  IU.  465, 
where  the  court  held  that,  if  a  party  having 
the  equitable  title  to  land  and  being  entitled 
to  the  legal  title,  conveys  the  same  by  a  quit- 
claim deed  and  subsequently  acquires  the 
legal  title,  it  win  inure  to  his  grantee.  And 
also  In  Ford  v.  Axelson,  74  Neb.  92,  103  N. 
W.  1039,  where  It  was  held  that,  if  a  grantee 
of  quitclaim  obtains  an  Instrument  that  evi- 
dences and  fortifies  the  very  estate  or  Inter- 
est which  his  deed  purports  and  was  Intended 
and  effectual  to  convey,  such  Instrument  In- 
ures to  the  benefit  of  his  grantee. 

[4 J  But,  Independent  of  this  ground  of  es- 
toppel, which  we  think  precluded  W.  B.  from 
setting  up  his  subsequently  acquired  title  in 
opposition  to  the  title  conveyed  by  his  quit- 
claim deed,  we  are  satisfied  that  he  should 
be  estopped  from  defeating  the  interest  of 
Monroe  under  the  quitclaim  deed  by  the  title 
subsequently  acquired  from  Elijah.  And  this 
upon  the  ground  that  the  evidence  shows  that 
W.  B.,  when  he  made  the  conveyance  to  Mon- 
roe, told  Monroe  that  Elijah  was  not  21,  but 
that  when  he  arrived  at  the  age  of  21  he 
would  procure  from  him  a  deed  of  conveyance 
to  Monroe  for  this  Interest,  and  subsequent- 
ly did  procure  from  Elijah  the  deed  made 
by  Elijah  to  Monroe  in  August,  1911,  which 
deed  Elijah  subsequently  disaffirmed  at  the 
instigation  of  W.  B. 

Now  It  seems  clear  to  us  that  when  W.  B., 
pursuant  to  his  contract  with  Monroe,  pro- 
cured Elijah  to  convey  by  a  deed  of  general 
warranty  his  Interest  to  Monroe,  thereby  In- 
tending to  invest  Monroe  with  the  full  title  of 
ifllijah,  W.  B.  should  be  estopped  from  there- 
after procuring  Elijah  to  disaffirm  his  deed 
to  Monroe  so  that  he  might  convey  the  land 
to  W.  B.  and  thereby  defeat  the  title  of 
Monroe.  To  permit  W.  B.  to  do  this  would 
sanction  the  commission  of  a  fraud  attempted 
to  be  perpetrated  by  him  on  Monroe  and  en- 
able W.  B.  to  reap  the  benefit  of  the  fraud 
by  taking  from  Monroe  land  to  which  he  had 
attempted  to  give  him  a  good  title  when  he 
procured  Elijah  to  make  him  the  deed.  We 
would  have  W.  B.  procuring  Elijah  to  make 
a  deed  to  Monroe  in  order  to  carry  out  the 
contract  that  he  (W.  B.)  had  made  with  Mon- 
roe, and  afterwards  procuring  Elijah  to  re- 
pudiate this  deed  so  that  he  (W.  B.)  mlgth  se- 
cure the  land. 

It  seems  to  us  that  this  case  presents  ex- 
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ceptlonally  strong  reasons,  looking  at  It  from 
any  standpoint,  for  the  application  of  the 
doctrine  of  estoppel  against  W.  B.  If  W.  B., 
having  at  the  time  no  title,  had  merely  quit- 
claimed the  Elijah  Johnson  land  to  Monroe, 
then  W.  B.  would  not  have  been  estopped  to 
subsequently  secure  for  himself  the  title  of 
Elijah,  because  In  so  doing  he  would  not 
break  any  covenant  he  had  made  with 
Monroe  or  assert  any  title  In  opposition  to  the 
one  he  conveyed  Monroe.  But  that  is  not  the. 
case  we  have.  ' 

The  Judgment  Is  reversed,  with  directions 
to  set  aside  the  deed  made  by  Elijah  to  Blaine 
Johnson  In  1913,  and  to  adjudge  Monroe  John- 
son the  owner  of  the  Elijah  Johnson  land. 


LOGAN  et  al  v.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.  Feb.  16, 1917.) 

1.  Homicide  <gs=>300(8)— Instructions— Self- 
defense— Conspiracy. 

In  a  prosecution  for  conspiracy  to  commit 
homicide,  an  instruction  that,  if  the  jnry  found 
a  conspiracy  to  kill  the  deceased,  and  one  de- 
fendant did  kill  him  in  pursuance  of  the  con- 
spiracy, they  could  not  acquit  any  conspirator 
on  the  ground  of  self-defense  or  defense  of  an- 
other or  apparent  necessity,  "and  the  court  fur- 
ther instructs  you  that,"  if  they  believed  that 
one  of  defendants'  companions  began  the  diffi- 
culty by  shooting  at  deceased  or  by  making  a 
demonstration  as  if  to  shoot  at  him,  "then  also 
in  that  event"  they  will  not  acquit  the  defend- 
ants on  the  ground  of  self-defense  or  defense  of 
another  or  apparent  necessity,  the  latter  part 
of  die  instruction  is  not  limited  to  the  case  of 
conspiracy  as  Is  the  former  part. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  !  617;  Dec.  Dig.  «=>300(3).] 

2.  Homicide  <8=»112(1)  —  Belt-Defense  and 
Defense  of  Another  —  Provoking  Diffi- 
culty. 

The  fact  that  one  who  was  not  in  collusion 
with  defendants  and  who  bad  been  killed  before 
defendants  killed  deceased  provoked  the  affray 
by  attacking  deceased  does  not  deprive  defend- 
ants of  their  right  to  kill  deceased  in  necessary 
self-defense  or  defense  of  each  other. 

[Ed.  Note.— For  other  cases. 
Cent  Dig.  S  146;  Dec.  Dig.  <S=»112(1).] 

3.  conspiracy  «=*40— criminal  liability— 
Conspiracy  to  Commit  Murdeb— Liability 
— Aggbessob. 

In  a  prosecution  for  conspiracy  to  murder, 
the  defendants  are  guilty  if  they  conspired  to 
commit  the  murder,  whether  or  not  another  who 
was  present  at  the  time  and  was  killed  by  de- 
ceased fired  the  first  shot 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  H  73,  76-78;  Dec.  Dig.  «=>40.J 

4.  Homicide  <8=»30O(12) — Instructions— Aid- 
ing and  Abetting— J ustification  or  Prin- 
cipal. 

An  instruction  authorizing  conviction  for 
aiding  and  abetting  homicide  if  the  jury  believ- 
ed that  the  principal  defendant  killed  the  deceas- 
ed and  that  the  others  willfully,  etc.,  aided  and 
abetted  him,  is  erroneous  as  making  the  abet- 
tors guilty,  though  the  principal  was  justified  in 
killing  deceased. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  627 ;  Dec.  Dig.  «=»300(12).] 


5.  Homicide  «=»298— Instructions— Justifi- 
cation—Posse of  Constable. 

In  a  prosecution  against  members  of  a  con- 
stable's posse  for  conspiracy  to  murder,  the 
court  should  instruct  the  jury  not  only  that  the 
members  had  a  right  to  assist  the  constable,  but 
that  it  was  their  duty  to  do  so  under  Ky.  St.  § 
1840. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  612 ;  Dec.  Dig.  <S=>298.] 

6.  Cbiminal  Law  <8=>368(1) — Evidence— Res 
Gest.®— Exclamation  of  Bystander. 

In  a  prosecution  for  homicide,  an  exclama- 
tion of  a  bystander  who  did  not  participate  in 
the  difficulty  is  not  admissible  as  part  of  the 
res  gestae. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  806,  812;  Dec.  Dig.  «=> 
368(1).] 

7.  Witnesses  «=340(8)— Impeachment— Rep- 
utation. 

The  defense  can  impeach  a  female  witness 
who  testified  for  the  commonwealth  by  show- 
ing that  her  reputation  for  chastity  and  virtue 
was  bad. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1121 ;  Dec  Dig.  <8=»340(3).] 

8.  Homicide  <S==>158(4)— Evidence— Threats 
— Designation  of  Perron  Threatened. 

In  a  prosecution  for  homicide,  evidence  that 
defendant  stated  that  if  another  did  not  "get 
him"  he  (defendant)  would  "get  him"  U  inadmis- 
sible where  the  witness  testified  she  did  not 
know  to  whom  defendant  referred,  and  the  sur- 
rounding circumstances  did  not  identify  the  per- 
son threatened. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  $  296;  Dec.  Dig.  «=»158(4).] 

9.  Witnesses  <*=>345(4)— Impeaching — Con- 
viction—Form  of  Question. 

Under  Civ.  Code  Prac.  8  697,  providing  that 
a  witness  may  not  be  impeached  by  evidence 
of  particular  wrongful  acts  except  that  it  may 
be  shown  by  examination  of  a  witness  or  record 
of  a  judgment  that  he  has  been  convicted  of  fel- 
ony, a  witness  for  accused  cannot  be  asked 
whether  he  is  under  parole. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i<  1127, 1128;  Dec.  Dig.  «=>345(4)1 

10.  Criminal  Law  «=»414— Evidbnoe— Dec- 
larations of  Accused— Explanation. 

In  a  prosecution  for  homicide,  where  evi- 
dence had  been  introduced  that  immediately  alt- 
er the  killing  defendant  declared  that  he  was 

?;oing  to  shoot  whoever  came  after  him  and  de- 
endant  had  denied  making  the  statement  it  was 
error  to  refuse  to  permit  him  to  relate  just  what 
he  did  say  on  that  occasion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ${  862,  936;  Dec.  Dig.  «=» 
414.] 

11.  Witnesses  e=»393(3)  —  Impeached  Wit- 
ness—Inconsistent  Statements— Refuta- 
tion. 

Where  the  prosecution  sought  to  discredit 
the  testimony  of  one  defendant  by  showing  that 
his  evidence  before  the  coroners  jury,  which 
was  not  taken  by  a  stenographer,  differed  from 
that  wbich  he  gave  later  when  a  stenographer 
was  present,  it  was  error  to  exclude  testimony 
by  a  member  of  the  coroner's  jury  as  to  what 
defendant's  testimony  was  when  the  stenogra- 
pher was  not  present 

[Ed.  Note.— For  other  cases,  see-  Witnesses, 
Cent  Dig.  g  1254;  Dec.  Dig.  <8=»393(3).] 

12.  Criminal  Law  <8=»365(3)  —  Evidence  — 
Other  Offenses — Res  Gestae. 

In  a  prosecution  of  three  defendants  for 
homicide,  evidence  that  immediately  after  the 
killing  one  defendant  picked  up  deceased's  pis- 
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tol  and  shot  at  witness  was  admissible  as  part 
of  the  res  gestae  against  that  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  807;  Dec  Dig.  <8=>365(8).] 

13.  Crminal  Law  <3=»1134(5)  —  Questions 
■Reviewable— Selection  on  Juby. 
The  action  of  the  trial  court  in  selecting  the 

jury  to  try  a  criminal  case  from  an  adjoining 

county  is  not  subject  to  review. 
[Ed.  Note.— For  other  cases,  see  Criminal 

Law,  Cent.  Dig.  g  3066;  Dec.  Dig.  «=>1134(5).] 

Appeal  from  Circuit  Court,  Hopkins 
County. 

Mack  Logan  and  Frank  Tribble  were  con- 
victed of  voluntary  manslaughter,  and  they 
appeal.   Reversed  and  remanded. 

Tost  &  Franklin  and  Cordon  &  Gordon  & 
Moore,  all  of  Madisonville,  and  Bourland  & 
Blackwell  and  Hunt  &  Bennett,  all  of  Dixon, 
for  appellants.  Jas.  Breathitt,  Sr.,  of  Hop- 
klnsville,  and  M.  M.  Logan,  Atty.  Gen.,  and 
Charles  H.  Morris,  Asst.  Atty.  Gen.,  for  the 
Commonwealth. 

CLAY,  G.  In  the  month  of  January,  1916, 
K.  H.  Keach  was  appointed  marshal  of  the 
town  of  Dawson.  In  the  month  of  July  fol- 
lowing he  was  shot  and  killed  by  Mack  Lo- 
gan, who,  together  with  D.  F.  Tribble  and 
Buck  Ferguson,  was  indicted  for  murder. 
The  Indictment  charged  a  conspiracy  on  the 
part  of  the  defendants  to  murder  Keach,  and 
that  they  did  murder  him  pursuant  to,  and 
during  the  existence  of,  the  conspiracy.  The 
Indictment  further  charged  Logan  as  being 
the  principal  In  the  commission  of  the  mur- 
der, and  Tribble  and  Ferguson  as  being  aid- 
ers and  abettors.  On  a  joint  trial  before  a 
jury  Ferguson  was  acquitted  and  Logan  and 
Tribble  found  guilty  of  voluntary  manslaugh- 
ter. Logan's  punishment  was  fixed  at  18 
years'  and  Tribble's  at  3  years'  confinement 
in  the  penitentiary.  Judgment  was  entered 
accordingly,  and  Logan  and  Tribble  appeal. 

In  view  of  there  being  no  claim  on  the 
part  of  the  defendants  that  the  evidence  was 
not  sufficient  to  take  the  case  to  the  jury,  a 
brief  statement  of  the  facts  is  all  that  will 
be  required. 

The  homicide  occurred  under  the  follow- 
ing circumstances:  K.  D.  Rogers  went  be- 
fore J.  R.  Franklin,  a  justice  of  the  peace  of 
Hopkins  county  and  of  the  district  in  which 
Dawson  Springs  is  situated,  and  had  a  war- 
rant issued  for  K.  H.  Keach,  charging  him 
with  a  breach  of  the  peace,  alleged  to  have 
been  committed  by  striking  Rogers  with  his 
pistol  while  Rogers  was  a  prisoner  In  his 
charge.  It  appears  that  before  the  warrant 
was  obtained  Jim  Williams,  who  conducts  a 
restaurant  in  the  town  of  Dawson,  had  a 
son  who  had  been  arrested  by  Keach  for 
running  an  automobile  without  a  license. 
When  he  was  arraigned  before  the  police 
court  the  city  attorney  demanded  a  Jury, 
which  was  denied  by  the  court.  Thereupon 
the  city  attorney  dismissed  the  case  without 


prejudice.  Shortly  after  the  dismissal  of 
the  case  Jim  Williams,  Frank  Tribble,  and 
Mack  Logan  were  seen  near  Hay's  store. 
Logan  was  In  the  machine,  and  Tribble  was 
standing  by  the  machine.  Jim  Williams,  his 
son,  and  Mack  Logan  went  away  in  the  car 
and  stopped  at  the  house  of  K.  D.  Rogers. 
After  being  there  a  short  time  in  close  con- 
versation they  started  to  Buhla.  William's 
purpose,  it  is  claimed,  was  to  surrender  his 
son  to  Squire  Franklin  and  have  him  fined 
for  running  his  automobile  in  Dawson  with- 
out a  license.  Rogers'  purpose  was  to  swear 
out  a  warrant  against  Keach  for  assault 
Logan,  who  had  been  away  from  home  for 
some  time,  claims  that  he  joined  the  party 
for  the  purpose  of  calling  on  his  parents. 
Squire  Franklin  lived  seven  or  eight  miles 
from  Dawson.  As  soon  as  the  warrant  was 
issued  Rogers  went  to  a  sawmill,  where 
Ferguson,  the  constable  of  that  district,  was 
engaged,  and  delivered  the  warrant  to  Fergu- 
son. He  then  went  with  Ferguson  to  the 
hitter's  home  and  waited  until  Ferguson 
changed  his  clothes.  On  the  way  back  Rog- 
ers and  Ferguson  stopped  at  Rogers'  house, 
while  Williams  and  Logan  went  Into  town. 
Later  on  Ferguson  went  to  the  restaurant 
of  Williams.  There  Ferguson  found  Logan 
and  summoned  him  to  act  as  one  of  a  posse 
to  assist  in  the  arrest  of  Keach.  Logan  said: 
**I  dont  think  Rogers  ia  a  proper  party  to 
act."  Ferguson  insisted  that  he  was,  and 
suggested  to  Logan  the  importance  of  get- 
ting a  pistol,  which  Logan  proceeded  to  do. 
About  this  time  defendant  Tribble  appeared, 
and  Ferguson  summoned  him  to  act  as  a 
member  of  the  posse.  Tribble  claims  that 
he  did  not  think  It  necessary  for  the  con- 
stable to  have  a  posse,  but  went  along  with 
no  intention  to  do  any  wrong.  About  this 
time  Keach  was  seen  in  front  of  Hamby's 
well.  As  the  posse  approached  Keach,  Fer- 
guson was  walking  with  Tribble,  while  Rog- 
ers and  Logan  were  together.  Tribble  passed 
a  little  beyond  Keach,  while  Logan  took  the 
position  to  Keach's  left  Ferguson  stopped 
in  front  of  Keach  and  told  him  that  he  had 
a  warrant  charging  him  with  a  breach  of 
the  peace.  Keach  demanded  that  the  war- 
rant be  read.  Ferguson  then  put  on  him 
glasses  and  read  the  warrant  Ferguson  then 
told  Keach  to  give  up  his  pistol  until  the 
matter  was  settled.  Keach  stepped  back  and 
pulled  his  pistol  from  its  bolster.  The  evi- 
dence for  the  commonwealth  is  to  the  effect 
that  at  this  stage  of  the  proceeding  Rogers 
fired  at  Keach  and  missed  him.  Thereupon 
Keach  fired  at  Rogers  and  killed  him.  The 
evidence  for  the  defendant  is  that  Keach 
fired  first  At  this  point  Tribble  grabbed 
Keach  from  behind  and  caught  hold  of  the 
pistol.  At  the  same  time  Ferguson  also 
caught  hold  of  the  pistol.  While  they  were 
struggling  Logan  placed  his  pistol  to  Keach's 
head  and  killed  him.   The  evidence  for  the 
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defendants  Is  that  Keach  was  attempting  to 
fire  the  pistol  all  the  time,  and  that  Fergu- 
son, the  constable,  asked  for  help  in  order 
that  he  might  not  be  killed,  whereupon  Lo- 
gan fired  in  order  to  prevent  anybody  else  be- 
ing killed  by  Keach.  When  Logan  fired, 
Keach,  who  was  a  powerful  man,  had  gotten 
the  pistol  almost  in  a  position  to  kill  Fergu- 
son. 

It  was  the  theory  of  the  commonwealth 
that  the  warrant  for  Keach's  arrest  was  not 
obtained  in  good  faith,  and  was  not  given  to 
Ferguson  to  be  executed  in  good  faith,  but 
merely  to  give  an  opportunity  to  the  mem- 
bers of  the  alleged  conspiracy  to  murder 
Keach  In  pursuance  of  the  conspiracy  which 
they  had  theretofore  formed.  In  addition  to 
other  circumstances  tending  to  support  this 
theory,  the  commonwealth  Introduced  sev- 
eral witnesses  who  testified  to  conversations 
with  each  of  the  defendants,  wherein  they 
used  language  amounting  to  threats  against 
Keach  or  showing  their  hostility  towards 
him.  The  evidence  for  the  defendants  tend- 
ed to  show  that  none  of  them  had  any  previ- 
ous malice  towards  Keach,  and  that  they 
had  not  conspired  to  kill  him;  that  Fergu- 
son attempted  to  execute  the  warrant,  and 
in  good  faith  summoned  Logan,  Trlbble,  and 
Rogers  to  assist  him  In  making  the  arrest. 

The  trial  court  gave  several  instructions. 
Instructions  1  and  2  bear  on  the  question  of 
conspiracy.  Instruction  No.  3  authorized  the 
jury  to  find  Mack  Logan  guilty,  even  though 
there  was  no  conspiracy,  If  they  believed 
from  the  evidence  beyond  a  reasonable  doubt 
that  Mack  Logan  willfully  shot  and  killed 
Keach.  and  further  told  the  Jury  that  they 
should  find  him  guilty  of  murder  if  the  shoot- 
ing was  done  .with  malice  aforethought,  or 
guilty  of  voluntary  manslaughter  If  the 
shooting  was  not  done  with  malice  afore- 
thought, but  done  in  sudden  affray  or  in  sud- 
den heat  and  passion.  These  three  instruc- 
tions are  not  complained  of. 

Instruction  No.  4  Is  as  follows: 

"The  court  farther  instructs  you  that.  If  you 
do  not  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  the  defendants  Frank  Trib- 
ble  and  Buck  Ferguson,  or  either  of  them,  con- 
spired, confederated,  and  banded  together  or 
with  Mack  Log-an  and  K.  D.  Rogers,  but  do  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  Mack  Logan  shot  K. 
H.  Keach,  from  which  shooting  he  presently 
died,  and  at  said  time  the  defendants  Frank 
Tripple  and  Buck  Ferguson,  or  either  of  them, 
were  present  and  willfully  aided,  abetted,  advis- 
ed, counseled,  or  encouraged  the  said  Logan  to 
so  shoot  and  kill  the  said  Keach,  you  will  find 
them  guilty  or  such  one  of  them  guilty  as  you 
so  believed  so  aided,  abetted,  advised,  counseled, 
or  encouraged  him;  guilty  of  willful  murder 
if  said  aiding,  abetting,  advising,  counseling, 
or  encouraging  was  done  with  malice  afore- 
thought :  guilty  of  voluntary  manslnucrhter  Is 
said  aiding,  abetting,  advising,  counseling,  or 
encouraging  was  done  not  with  malice  afore- 
thought, but  in  sudden  affray  or  in  sudden  heat 
and  passion  and  upon  provocation  ordinarily 
calculated  to  excite  passion  beyond  control.  If 
you  find  them  or  either  of  them  guilty,  yon  will 
fix  the  punishment  as  is  set  out  in  the  instruc- 
tions Nos.  1  and  3." 


Instruction  No.  5  defines  the  words  "will- 
fully," "with  malice  aforethought,"  and 
"conspiracy,"  and  is  not  subject  to  complaint 

By  instruction  No.  6  the  court  told  the 
jury,  in  substance,  that  defendant  Ferguson 
bad  the  right,  and  It  was  his  duty,  to  serve 
the  warrant  by  arresting  Keach,  provided 
he  was  not  a  party  to  a  conspiracy  to  kill 
Keach  and  received  the  warrant  for  execu- 
tion in  good  faith,  and  that  he  had  the  right, 
in  the  exercise  of  a  reasonable  judgment  and 
good  faith',  to  command  and  deputize  the  de- 
fendants Logan,  Trlbble,  and  Rogers  to  as- 
sist him  in  making  said  arrest,  provided, 
they  were  not  members  of  a  conspiracy  to 
kill  Keach  and  that  they  acted  In  good  faith. 
He  further  set  out  the  circumstances  under 
which  the  jury  could  acquit  the  defendants 
if  they  believed  from  the  evidence  that  the 
defendants  acted  in  the  necessary,  or  ap- 
parently necessary,  defense  of  themselves 
or  of  each  other.  There  was  added  to  this 
instruction,  however,  the  qualification  that 
the  jury  could  not  acquit  any  of  the  defend- 
ants on  this  ground  If  they  believed  as  In 
Instruction  No.  7. 

[1]  The  most  serious  error  in  the  Instruc- 
tions occurs  In  Instruction  No.  7,  which  Is  as 
follows: 

"Xou  are  further  Instructed  that,  if  you  be- 
lieve from  the  evidence  in  this  case  beyond  a 
reasonable  doubt  that  the  defendants  were  par- 
ties to  a  conspiracy,  confederation,  or  banding 
together  formed  for  the  purpose  of  taking  the 
life  of  the  said  K.  H.  Keach,  and  that  in  pursu- 
ance of  such  conspiracy,  confederation,  or  band- 
ing together  and  while  same  existed  defendants 
went  to  the  place  where  the  said  Keach  was 
for  the  purpose  of  killing  him,  and  the  defend- 
ant Mack  Logan  did  then  and  there  kill  him 
pursuant  to  and  in  execution  of  such  conspiracy, 
confederation  and  banding  together,  then  in  that 
event  you  will  not  acquit  defendants  or  any  of 
them  whom  you  so  believe  conspired,  confeder- 
ated, and  banded  together  on  the  ground  of  self- 
defense  or  defense  of  another  or  apparent  neces- 
sity; and  the  court  further  instructs  you  that, 
if  you  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  K.  D.  Rogers  first  began  the 
difficulty  by  shooting  at  K.  H.  Keach  or  by  mak- 
ing a  demonstration  as  if  to  shoot  the  said 
Keach,  then  also  in  that  event  you  will  not  ac- 
quit the  defendants  or  any  of  them  on  the 
ground  of  self-defense  or  defense  or  another  or 
apparent  necessity,  as  set  out  in  instruction 
No.  6." 

It  will  be  observed  that  this  Instruction, 
after  submitting  to  the  jury  the  question  of 
conspiracy,  adds  the  following: 

"  •  *  *  And  the  court  further  instructs  you 
that,  if  you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  K.  D.  Rogers  first  began 
the  difficulty  by  shooting  at  K.  H.  Keach  or 
by  making  a  demonstration  as  if  to  shoot  the 
said  Keach,  then  also  in  that  event  you  will  not 
acquit  the  defendants  or  any  of  them  on  the 
ground  of  self-defense  or  defense  of  another  or 
apparent  necessity  as  set  out  in  instruction 
No.  6." 

It  is  argued  for  the  commonwealth  that 
the  concluding  portion  of  the  Instruction 
should  be  read  in  connection  with  the  first 
part  of  the  instruction,  and  that  when  so  read 
the  jury  were  required  to  believe,  not  only 
that  Rogers  fired  the  first  shot,  but  that  the 


Digitized  by  Google 


LOOAN  v.  COMMONWEALTH 


679 


Shot  was  fired  pursuant  to  the  conspiracy  re- 
ferred to  In  the  first  part  of  the  Instruction. 
In  our  opinion,  however,  this  is  not  the  natu- 
ral meaning.  The  employment  of  the  words 
"and  the  court  further  instructs  you  that  if 
you  believe  from  the  evidence,"  etc.,  and 
also  of  the  words  "then  also  in  that  event 
you  will  not  acquit,"  etc.,  very  clearly  shows 
that  the  concluding  part  of  the  instruction 
presented  another  state  of  case  iu  which  the 
jury  should  not  acquit  on  the  ground  of  self- 
defense,  or  defense  of  another,  and  that  this 
state  of  case  was  entirely  independent  of 
the  question  of  conspiracy  referred  to  In  the 
first  part  of  the  instruction. 

[2]  Cases  may  arise,  of  course,  where  one 
acts  at  bis  peril  in  going  to  the  assistance 
of  another  who,  by  beginning  the  difficulty 
by  firing  the  first  shot,  has  deprived  himself 
of  the  right  of  self-defense,  but  no  such  case 
is  here  presented.  Rogers  was  dead  before 
Keach  was  killed.  The  defendants  did  not 
claim  that  they  were  acting  in  defense  of 
Rogers,  but  merely  in  defense  of  themselves 
and  those- acting  in  concert  with  them.  If, 
therefore,  Ferguson  was  acting  in  good  faith 
in  executing  the  warrant,  and  the  other  de- 
fendants were  in  good  faith  summoned  to 
assist  him,  and  in  rendering  such  assistance 
were  acting  in  good  faith,  and  there  was  no 
conspiracy,  the  mere  fact  that  Rogers,  who 
was  not  present  through  any  collusion  with 
them,  precipitated  the  difficulty  by  first  firing 
at  Keach,  did  not  deprive  them  of  the  right 
to  defend  themselves,  or  each  other,  If  they 
subsequently  bad  reasonable  grounds  to  be- 
lieve, and  did  believe,  that  they,  or  those 
acting  in  concert  with  them,  were  in  danger 
of  death  or  great  bodily  barm  at  the  hands 
of  Keach.  Clearly  the.  latter  part  of  the  In- 
struction was  erroneous  and  of  such  a  preju- 
dicial character  as  to  require  a  reversal.  On 
another  trial  it  should  not  be  given,  either 
In  its  present  form  or  with  the  additional 
qualification  requiring  the  jury  to  believe  In 
the  existence  of  a  conspiracy. 

[3]  Our  reason  for  so  holding  is  that,  if 
there  was  a  conspiracy  between  the  defend- 
ants, and  Keach  was  killed  pursuant  to  that 
conspiracy  and  while  it  existed,  the  defend- 
ants were  guilty,  whether  Rogers  fired  the 
first  shot  or  not;  and  to  require  the  jury, 
under  these  circumstances,  to  believe  that 
Rogers  fired  the  first  shot,  would  require 
them  to  believe  in  the  existence  of  a  fact  not 
necessary  to  sustain  a  conviction. 

[4]  While  on  the  subject  of  instructions 
we  may  add  that  instruction  No.  4,  above  set 
out,  does  not  conform  to  the  rulings  of  this 
court,  and  is  therefore  subject  to  criticism. 
Oambrell  v.  Commonwealth,  130  Ky.  513,  113 
S.  W.  476.  By  that  instruction  the  jury 
were  authorized  to  find  the  defendants  Trib- 
ble  and  Ferguson  guilty  as  alders  and  abet- 
tors if  the  jury  believed  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defend- 
ant Mack  Logan  "shot  K.  H.  Keach,  from 
which  shooting  he  presently  died."  In  other 


words,  their  guilt  as  alders  and  abettors  Is 
made  to  depend  on  the  sole  fact  that  Logan 
shot  and  killed  Keach,  regardless  of  whether 
his  act  in  so  shooting  and  killing  him  was 
justifiable  or  not  On  another  trial  the  court 
in  Ueu  of  instruction  No.  4,  will  give  the  fol- 
lowing instruction: 

"(4)  The  court  further  instructs  you  that,  if 
you  do  not  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  Frank 
Tribble  conspired  with  Mack  Logan,  K.  D.  Rog- 
ers, and  Back  Ferguson,  or  either  of  them,  to 
kill  K.  E.  Keach,  but  do  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  de- 
fendant Mack  Logan  willfully  and  feloniously 
shot  and  killed  K.  H.  Keach,  not  in  the  neces- 
sary, or  to  him  apparently  necessary,  defense  of 
himself,  or  of  said  Tribble  or  said  Ferguson,  and 
that  the  defendant,  Frank  Tribble,  was  present 
and  willfully  and  feloniously  aided,  abetted,  ad- 
vised, counseled,  or  encouraged  said  Logan  to 
shoot  and  kill  the  said. Keach,  you  will  find  said 
Tribble  guilty ;  guilty  of  willful  murder  if  you 
shall  believe  from  the  evidence  beyond  a  reason- 
able doubt  that  such  shooting  and  killing  of 
Keach,  or  such  aiding  and  assisting,  were  done 
with  malice  aforethought ;  or  guilty  of  volun- 
tary manslaughter  if  you  shall  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  such 
shooting  and  killing  of  Keach,  or  such  aiding 
and  assisting,  were  done  in  sudden  heat  and 
passion,  or  in  sudden  affray,  and  without  previ- 
ous malice." 

In  view  of  the  reversal  of  the  judgment, 
we  deem  It  necessary  to  call  attention  to  oth- 
er errors  which,  though  not  perhaps  suffi- 
cient of  themselves  to  authorize  a  reversal, 
should  be  avoided  on  another  trial. 

[f]  Under  our  statute  it  Is  the  mandatory 
duty  of  a  person  summoned  by  an  officer  to 
assist  in  making  an  arrest  to  render  such 
assistance.  Or.  Code  Prac  {  41;  Ky.  St  { 
1340.  By  instruction  No.  6  the  jury  were 
told,  in  substance,  that  the  defendants  Logan, 
Tribble,  and  Rogers,  in  obedience  to  the  com- 
mand of  the  constable,  had  the  right  to  assist 
the  said  constable  in  making  said  arrest,  pro- 
vided they  were  not  members  of  the  conspir- 
acy aforementioned.  The  court  should  fur- 
ther qualify  this  instruction  by  telling  the 
jury  that  it  was  their  duty,  tinder  such  cir- 
cumstances, to  assist  said  Ferguson  in  mak- 
ing said  arrest 

[6]  The  evidence  of  H.  G.  Hamby  was  to 
the  effect  that  during  the  difficulty  he  heard 
his  brother  cry  out  "Don't  shoot  that  man  t" 
should  not  have  been  admitted.  The  witness' 
brother  was  not  a  participant  in  the  difficulty, 
but  a  mere  bystander.  Cries  or  exclamations 
of  persons  in  no  way  connected  with  the  main 
fact  are  not  admissible  in  evidence  as  part  of 
the  res  gestae.  Bradshaw  v.  Commonwealth, 
78  Ky.  (10  Bush)  576. 

[7]  America  Lovelace  testified  to  a  threat 
made  by  the  defendant  Mack  Logan  against 
Keach.  The  defense  endeavored  to  impeach 
this  witness  by  offering  evidence  to  the  effect 
that  her  reputation  for  chastity  and  virtue 
was  bad.  Under  the  well-settled  rule  In 
this  state,  such  evidence  should  have  been 
admitted.  Lane  v.  Commonwealth,  134  Ky. 
619, 121  8.  W.  486. 

[S]  Addle  Wyatt  testified  that  shortly  be- 
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fore  Reach's  death  she  heard  Logan  make  the 
statement  that,  If  Mr.  Rogers  did  not  get  him 
in  two  or  three  years  after  he  got  out,  he 
(Logan)  would  get  him.  On  being  asked 
whom  Logan  referred  to  she  replied:  "I 
don't  know  who  it  was ;  I  never  paid  any  at- 
tention." Oases  may  arise  where  a  threat 
is  admissible,  even  though  the  person  threat- 
ened be  not  mentioned.  In  such  a  case,  how- 
ever, the  surrounding  circumstances  should 
be  sufficient  to  identify  the  person  threaten- 
ed. Here  the  witness  testified  to  no  fact 
from  which  it  could  be  reasonably  Inferred 
that  the  threat  made  by  Logan  was  directed 
at  Keach.  Since,  under  these  circumstances, 
the  identity  of  the  person  threatened  was 
too  vague  and  uncertain,  we  conclude  that 
the  alleged  threat  should  not  have  been  re- 
ceived in  evidence. 

[9]  When  Lloyd  Hammond,  a  witness  for 
the  defendants,  was  on  the  stand,  the  court 
permitted  the  commonwealth's  attorney  to 
ask  him  the  question,  "Are  you  the  boy  that 
is  under  parole?"  to  which  the  witness  re- 
plied, "Yes,  sir."  Our  Code  provides  that  a 
witness  may  not  be  impeached  by  evidence  of 
particular  wrongful  acts,  except  that  it  may 
be  shown  by  the  examination  of  a  witness, 
or  record  of  a  judgment,  that  he  has  been 
convicted  of  felony.  Civ.  Code  Prac  {  597. 
Construing  this  section,  it  has  been  frequent- 
ly held  that  it  is  not  competent  to  Impeach  a 
witness  by  evidence  of  or  to  ask  him  as  to 
particular  acts  or  crimes  or  as  to  whether  or 
not  he  has  been  Indicted,  but  it  Is  proper  to 
ask  him  If  he  has  been  convicted  of  a  felony. 
Hayden  v.  Commonwealth,  140  Ky.  634,  131 
S.  W.  521.  Here  the  witness  was  not  asked 
if  he  had  been  convicted  of  a  felony,  but  It 
was  sought,  by  Indirection,  to  show  that  he 
had  been  charged  with  some  particular  crime. 
We  therefore  conclude  that  the  witness 
should  uot  have  been  required  to  answer  the 
question. 

[10]  Jim  Robinson,  a  witness  for  the  com- 
monwealth, testified  that  Immediately  after 
the  killing  the  defendant  Logan  came  into 
William's  restaurant  and  said  to  Bob  Mason: 

.  "Bob,  fetch  me  a  double-barreled  shotgun.  I 
am  going  to  shoot  the  first  son  of  a  bitch's 
brains  out  that  comes  upstairs  after  me." 

While  the  defendant  Logan  was  on  the 
stand  he  was  asked  if  he  made  the  state- 
ment to  Mason,  and  answered,  "No  air;  I 
did  not  say  that"  He  was  then  asked  the 
question,  "What  did  you  say?"  An  objec- 
tion by  the  commonwealth  was  sustained. 
The  defendants  excepted  and  avowed  that 
witness,  If  permitted  to  answer,  would  say: 

"I  told  Mason  I  wanted  to  give  up.  He  never 
let  on  like  he  heard  me,  but  was  fooling  with 
some  glasses  there  about  the  water.  Then  I 
walked  up  closer,  and  I  says,  'Bob,  is  there  a 
shotgun  in  here?'  and  he  said,  'No;  not  that 
I  know  of;'  and  I  says,  'I  am  going  upstairs: 
send  somebody  upstairs  for  me  to  give  up  to.'  " 


This  statement  was  improperly  excluded. 
The  matter  should  not  have  been  concluded 
by  requiring  the  witness  to  answer  either 
"Yes"  or  "No."  He  should  have  been  per- 
mitted to  give  the  exact  conversation  which 
took  place  on  the  occasion  in  question.  Hart 
v.  Commonwealth,  60  S.  W.  298,  22  Ky.  Law 
Rep.  1183. 

[11]  It  Is  sought  to  discredit  the  testimony 
of  Ferguson  by  showing  that  his  evidence  be- 
fore the  coroner's  Jury  on  the  night  of  the 
killing,  which  was  not  taken  by  a  stenogra- 
pher, was  different  from  that  which  he  gave 
on  the  following  morning  when  a  stenogra- 
pher was  present.  Thereupon  the  defendants 
introduced  a  member  of  the  coroner's  Jury, 
but  the  court  declined  to  permit  the  witness 
to  tell  what  Ferguson's  testimony  was  on  the 
disputed  point  before  the  coroner's  Jury  on 
the  night  of  the  killing.  This  testimony  was 
admissible  for  the  purpose  of  showing  that 
there  was  no  Inconsistency  in  his  testimony, 
and  the  court  should  have  permitted  the  wit- 
ness to  answer. 

[12]  It  is  Insisted  that  the  court  erred  In 
permitting  J.  D.  Bittick  to  testify  that  Im- 
mediately after  Reach  was  shot  the  defend- 
ant Trlbble  picked  up  Reach's  pistol  and  shot 
at  witness.  It  seems  to  us  that  Tribble's  act, 
which  immediately  followed  Reach's  death, 
was  so  closely  connected  with  the  main  fact 
as  to  constitute  a  part  of  the  same  transac- 
tion, and  such  act  was  therefore  admissible 
as  part  of  the  res  gestse.  However,  the  trial 
court  properly  admonished  the  jury  that 
such  evidence  was  admissible  against  Trlb- 
ble,  and  not  against  the  other  defendants. 

[IS]  The  action  of  the  trial  court  in  select- 
ing the  Jury  from  an  adjoining  county  is  not 
subject  to  review.  •  Sergent  v.  Common- 
wealth, 133  Ky.  284,  117  S.  W.  362. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 


PICKRELL  ft  CRAIG  CO.  v.  CASTLE  MAN 
BLAKEMORE  CO. 

(Court  of  Appeals  of  Kentucky.  Feb.  18, 1917.) 

1.  Tbial  <s=>ll(2)  —  Dockets  —  Transfer  or 
Cause— Equity. 

Where  an  action  for  the  breach  of  an  alleg- 
ed oral  contract  was  amended  to  set  up  a 
cause  of  action  for  the  reformation  of  a  written 
contract  for  the  sale  of  land,  the  case  was  prop- 
erly transferred  from  the  ordinary  to  the  equity 
docket 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  29;  Dec.  Dig.  «=>U(2).] 

2.  Reformation  or  Instruments  <S=>45(2)— 
Proof  Required. 

To  reform  a  written  contract  for  the  sale  of 
land  which  does  not  appear  to  be  ambiguous  or 
incomplete  on  its  face,  some  inequity  or  imposi- 
tion, the  result  of  fraud  or  mistake,  must  be 
shown  by  the  clearest  and  most  convincing  proof. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  §§  158,  184-188, 
190;  Dec.  Dig.  «s»45(2).] 


«3=>For  other  caaee  see  same  topic  and  KBY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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8.  Reformation  or  Instruments  4=338(3)  — 
Plbadinq — Complaint— Sufficiency. 
Where  plaintiff  pleads  fraud  or  mistake  In 
the  alternative  in  the  omission  of  a  provision  in 
a  written  contract  for  the  sale  of  land,  but  al- 
leges that  it  knew  of  the  omission  Rt  the  time 
the  contract  was  executed,  but  that  plaintiff 
consented  to  its  omission  because  of  defendant's 
statement  that  the  omitted  provisions  might 
make  the  contract  illegal,  there  was  no  mistake 
of  fact  alleged. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  §  144 ;  Dec  Dig.  <S=> 
36(3).] 

4.  Reformation  of  Instruments  <g=>38(3)  — 
Pleading— Complaint — Sufficiency. 

As  the  defendant's  statement  that  the  omit- 
ted provision  might  make  the  contract  illegal 
■was  no  more  than  a  statement  of  opinion,  no 
mistake  of  law  was  alleged. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  (  144 ;  Dec.  Dig.  «=» 
36(3).] 

5.  Pleading  <g=»34(4)  —  Complaint  —  Con- 
struction—Rule. 

In  an  action  to  reform  a  written  contract  for 
the  sale  of  land,  where  plaintiff  alleged  that  a 
provision  was  omitted  from  the  contract  be- 
cause of  defendant's  statement  that  it  might 
make  the  contract  illegal  if  included  and  that 
it  was  not  necessary  to  include  the  omitted  part, 
such  statement  of  the  defendant  must  be  con- 
strued more  strongly  against  the  pleader. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §  66 ;  Dec  Dig.  «J=»34(4).] 

6.  Reformation  of  Instruments  <8=>21  — 
Grounds— Fraud. 

Where  there  was  no  fraud  or  mistake  in  the 
preparation  of  a  written  contract  for  the  sale 
of  land  and  it  appears  that  the  purchaser  sign- 
ing It  understood  its  language,  it  cannot  be  re- 
formed on  the  ground  of  fraud  based  on  an  oral 
promise  of  the  vendor  to  perform  omitted  obli- 
gations which  was  not  kept 

[Ed.  Note.— For  other  cases,  see  Reformation  of 
Instruments,  Cent  Dig.  g  80;  Dec  Dig.  <*=» 
21.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Action  by  the  Plckrell  ft  Craig  Company 
against  the  Castleman  Blakemore  Company. 
From  a  Judgment  dismissing  the  petition, 
plaintiff  appeals.  Affirmed. 

See,  also,  163  Ky.  780,  174  S.  W.  749. 

Duffln,  Sapinsky  ft  Duffin,  of  Louisville, 
for  appellant.  Pryor  ft  Castleman  and  David 
R.  Castleman,  all  of  Louisville,  for  appellee. 

CLARKE,  J.  Appellant  was  the  plaintiff 
below,  and.  we  shall  so  refer  to  It,  and  we 
shall  refer  to  appellee  as  the  defendant 
On  December  23,  1910,  plaintiff  purchased 
from  defendant  three  adjoining  pieces  of 
property,  situated  at  No.  129  North  Second 
street  in  the  city  of  Louisville,  for  the  sum 
of  $64,000,  in  evidence  of  which  transaction 
the  following  written  contract  was  executed: 
"Louisville,  Ky.,  Dec  23,  1910. 

"Jones  Bros.,  Castleman  &  Blakemore,  City- 
Gentlemen:  The  board  of  directors  of  this  com- 
pany has  authorized  the  purchase  of  the  fol- 
lowing property  upon  the  terms  hereinafter  set 
out:  No.  1.  Lot  on  Second  street  between 
Washington  andWater,  being  48%xl90  ft,  imme- 
diately adjoining  on  the  north  the  office  building 


of  Belknap  ft  Co.  No.  2.  Immediately  in  the  rear 
of  lot  No.  L.  and  being  24x90  ft,  bounded,  on 
the  east  by  Sneeds  street  and  on  the  west  by  an 
alley.  Lot  3.  Lot  48x190  ft.  fronting  on  Second 
street  and  immediately  adjoining  on  the  north 
lot  No.  1,  and  extending  to  the  property  of  the 
Illinois  Glass  Company.  All  of  said  property 
being  that  purchased  oy  you  from  Torbitt  ft 
Castieman  and  to  include  all  improvements 
thereon  together  with  switching  privileges  and 
other  appurtenances  pertaining  to  the  ownership 
of  the  same.  You  shall  have  the  privilege  of 
removing  all  machinery  equipment  and  furnish- 
ings now  in  the  Duildings.  You  shall  leave  the 
same  in  good  tenantabfe  condition  for  storage 
purposes. 

"For  this  property  we  will  pay  $54,000.00  for 
a  merchantable  title  and  warranty  deed,  said 
payment  to  be  $20,000.00  in  cash  and  the  bal- 
ance in  our  promissory  note  due  in  four  months 
for  $4,000.00  and  the  assumption  by  us  of  notes 
for  $30,000.00  secured  by  a  lien  on  the  above 
property.  We  will  further  assume  the  payment 
of  1911  city,  state  and  county  taxes.  It  is  a 
further  condition  of  this  proposition  that  you 
assign  to  this  company  any  fire  insurance  now  In 
force  upon  the  above  property  free  of  any  cost 
to  this  company.  You  shall  surrender  posses- 
sion of  buildings  not  later  than  May  1,  1911. 
and  as  much  sooner  as  you  can  and  you  shall 
pay  rent  at  the  rate  of  $350.00  per  month  for 
the  time  same  is  occupied  by  you. 

"Plckrell  ft  Craig  Co.,  Inc.. 
"Otis  W.  Plckrell.,  Pres. 
"B.  K.  Tuley,  Asst  Secy. 

"Accepted.  Jones  Bros.,  Castleman  ft  Blake- 
more, by  G.  C.  Jones,  Prest,  M.  Blakemore, 
Secy." 

Within  a  short  time,  this  contract  was  ex- 
ecuted and  Its  every  provision  performed  to 
the  entire  satisfaction  of  all  parties. 

On  the  24th  day  of  November,  1914,  nearly 
four  years  thereafter  and  after  defendant 
had  demanded  a  dividend  due  it  upon  stock 
it  owned  in  plaintiff  corporation,  plaintiff 
brought  this  action  against  defendant  for  the 
breach  of  an  alleged  verbal  contract  whereby 
defendant  is  alleged  to  have  agreed  to  store 
goods  with  the  plaintiff,  the  charges  upon 
which  should  amount  to  not  less  than  $2,500 
per  year,  until  the  total  amounted  to  $64,000, 
and  to  make  plaintiff  the  exclusive  selling 
and  distributing  agent  for  defendant  in  cer- 
tain designated  cities.  Upon  a  trial,  plain- 
tiff recovered  a  Judgment  for  $4,157.33,  which, 
upon  appeal,  was  reversed  by  this  court,  in 
an  opinion  reported  in  168  Ky.  750,  174  8. 
W.  749. 

The  written  contract  above  referred  to 
was  not  mentioned  in  the  pleadings  of  either 
plaintiff  or  defendant,  and  the  case  went  to 
trial  in  the  lower  court,  upon  the  breach  of 
the  verbal  contract  referred  to  above,  as 
though  It  were  an  Independent  contract  In 
the  course  of  that  trial,  it  developed  from  the 
evidence  that  the  alleged  verbal  contract,  If 
ever  made,  was  a  part  of  the  written  contract 
for  the  sale  of  the  real  estate  at  No.  129 
North  Second  street,  Louisville  This  court, 
holding  that  plaintiff  could  recover  only  if 
the  verbal  contract  was  omitted  from  the 
written  contract  by  fraud  or  mistake,  revers- 
ed the  judgment  of  the  lower  court,  and  re- 
manded the  case,  with  directions  to  permit 
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plaintiff  to  amend  Its  pleadings,  If  It  so  desir- 
ed, in  order  to  seek  a  reformation  of  the 
written  contract  so  as  to  Include  the  alleged 
verbal  contract,  the  breach  of  which  was  as- 
serted, and  to  recover,  In  the  same  action,  for 
any  breach  established.  Upon  the  return  of 
the  case  to  the  lower  court,  to  conform  with 
the  opinion  rendered  by  this  court,  plaintiff 
filed  an  amended  petition,  to  which  a  demur- 
rer was  sustained,  and  another  amended  pe- 
tition, to  which  a  demurrer  was,  likewise, 
sustained,  and,  declining  to  plead  further,  Its 
petition,  as  amended,  was  dismissed,  and 
from  that  Judgment  it  has  prosecuted  this 
appeal. 

[1]  1.  When  plaintiff  filed  its  first  amend- 
ed petition,  upon  the  return  of  the  case,  seek- 
ing to  set  up  a  cause  of  action  for  the  ref- 
ormation of  the  written  contract,  a  motion 
was  made  by  defendant  to  transfer  the  cause 
from  the  ordinary  to  the  equity  branch  of  the 
Jefferson  circuit  court,  which  motion  was  sus- 
tained, over  the  objection  of  plaintiff,  and 
that  is  the  first  error  relied  upon  for  a  re- 
versal here.  Since  the  cause  of  action  which 
was  attempted  to  be  asserted  by  plaintiff, 
after  the  amended  petition  had  been  filed, 
was  for  the  reformation  of  a  written  contract, 
it  Is  clear  that  it  was  not  error  to  transfer 
the  case  from  the  ordinary  to  the  equity 
docket,  since  courts  of  equity  have  exclusive 
Jurisdiction  to  reform  written  contracts.  Mc- 
Mee  v.  Henry,  163  Ky.  729,  174  S.  W.  74ft; 
Worley  v.  Tuggle,  4  Bush,  168;  Pomeroy's 
Eq.  Jurisprudence,  ii  170  and  171. 

[2]  2.  The  remaining  question  Is  whether 
or  not  plaintiff's  petition  as  finally  amended 
states  a  cause  of  action.  It  was  held  in  the 
former  opinion  in  this  case  that,  by  reason  of 
the  fact  that  the  written  contract  does  not 
appear  to  be  ambiguous  or  incomplete  on  its 
face,  but  appears  to  be  full  and  complete  in 
every  particular,  plaintiff's  case  depends  upon 
whether  or  not  the  oral  agreement  relied  on 
was  omitted  from  the  written  contract  by 
fraud  or  mistake.  As  we  have  heretofore 
stated,  it  Is  only  courts  of  equity  that  will 
reform  a  solemnly  executed  written  obliga- 
tion, and  the  rule  Is  that,  before  such  relief 
will  be  granted,  some  Inequity  or  Imposition, 
the  result  of  fraud  or  mistake,  must  be  made 
to  appear,  by  the  clearest  and  most  convinc- 
ing proof,  and  that,  In  pleading  a,  cause  In 
reformation,  material  facts  must  be  set  forth 
In  clear  and  concise  language.  Lindenberger 
v.  Rowland,  168  Ky.  760,  166  8.  W.  242 ;  Fer- 
guson v.  Akers,  165  Ky.  289,  176  8.  W.  1149; 
Cook  v.  Day,  168  Ky.  282,  181  8.  W.  1113. 

The  amended  pleadings,  by  which  plaintiff 
attempted  to  plead  a  cause  in  reformation, 
upon  the  ground  of  fraud  or  mistake  are 
quite  lengthy,  and  we  do  not  deem  it  neces- 
sary to  set  them  out  in  full;  but  we  shall 
state  the  substance  of  the  allegations  made. 

After  setting  up,  in  terms,  the  written 
contract  copied  above,  and  that  part  alleged 
to  nave  been  omitted,  and  alleging  that  the 


verbal  contract  with  reference  to  the  ware- 
house and  agency  provisions,  and  the  written 
contract,  were  parts  of  one  entire  contract, 
plaintiff  alleges  that  the  alleged  verbal  part 
of  the  contract  was  omitted  from  the  written 
one  as  a  result  of,  either  the  mutual  mistake 
of  both  plaintiff  and  defendant,  or  same  was 
a  mistake  upon  the  part  of  plaintiff  and 
fraud  or  Inequitable  conduct  upon  the  part 
of  defendant ;  that  the  written  contract  was 
prepared  by  counsel  for  defendant;  that 
plaintiff,  before  It  executed  the  written  con- 
tract, objected  to  same  as  set  forth  in  the 
writing,  inasmuch  as  same  failed  to  set  forth, 
and  omitted,  that  part  of  the  agreement  be- 
tween plaintiff  and  defendant  to  the  effect 
that  defendant  was  to  appoint  plaintiff  its 
exclusive  selling  agent  for  Louisville  and 
tributary  points  and  to  place  on  storage,  ex- 
clusively with  it,  at  its  warehouse  at  No. 
129  North  Second  street,  Louisville,  defend- 
ant's goods,  wares,  and  merchandise  in  Jef- 
ferson county;  that  plaintiff  protested  that 
said  writing  did  not  contain  the  full,  true, 
and  actual  agreement  between  the  parties, 
and  requested  of  defendant  that  the  entire 
agreement  be  Inserted  In  the  writing;  that 
thereupon  the  defendant,  through  its  chief 
officers  and  counsel,  Informed  and  assured 
plaintiff  that  there  was  no  necessity  for  put- 
ting the  warehouse  and  agency  part  of  the 
contract  in  the  writing,  that  it  might  not  be 
legal  so  to  do,  and  might  avoid  the  entire 
agreement,  that  the  writing  contained  all  ot 
the  contract  necessary,  and  that  the  omitted 
part  of  tbe  contract  would  be  observed,  with- 
out the  writing  containing  same;  that  plain- 
tiff, relying  upon  these  statements  and  as- 
surances by  defendant,  withdrew  its  objec- 
tion to  the  writing,  and  signed  and  delivered 
same;  that,  also  relying  upon  these  state- 
ments and  assurances,  plaintiff  permitted  de- 
fendant's counsel  to  prepare  minutes  of  plain- 
tiff's board  of  directors,  approving  and  rat- 
ifying the  contract  as  contained  In  the  writ- 
ing; that  if  It  had  not  been  for  the  state- 
ments and  assurances  of  defendant,  concern- 
ing the  omission  of  the  agency  and  ware- 
house part  of  the  contract,  plaintiff  would 
not  have  executed  or  delivered  the  contract ; 
that  defendant,  at  the  time  it  made  the  state- 
ments that  it  was  not  necessary  to  include 
in  the  writing  that  part  of  the  contract  with 
reference  to  the  agency  and  warehouse  agree- 
ment, and  gave  to  plaintiff  the  assurance 
that  the  omitted  part  would  be  observed  and 
carried  out,  well  knew  that  such  statements 
and  assurances  were  false,  and  made  them 
for  the  express  purpose  of  overreaching 
plaintiff,  and  to  procure  its  execution  of  the 
written  contract ;  that  plaintiff  did  not  know 
the  falsity  of  these  statements  and  assur- 
ances, nor  could  it  have  discovered  same  by 
ordinary  diligence. 

[3-5]  It  will  be  noticed,  first,  that  plaintiff 
pleads  fraud  or  mistake,  in  the  alternative, 
yet  It  alleges  that  it  knew  of  the  omission 
at  the  time  tbe  contract  was  executed,  and. 
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notwithstanding  this  knowledge,  executed 
and  delivered  the  contract  It  Is  therefore 
apparent  that  plaintiff  did  not  state  a  cause 
of  action  for  reformation  of  the  contract  on 
account  of  the  omission  of  the  part  of  the 
real  contract  by  the  mutual  mistake  of  the 
parties.  The  omission  was  recognized,  dis- 
cussed, and  consented  to;  so  there  was  no 
mistake  of  fact  Involved.  Nor  Is  any  mistake 
of  law  alleged,  as  it  is  stated  in  that  respect, 
only,  that  defendant  said,  to  include  the  omit- 
ted provisions  might  make  the  contract  Il- 
legal, which  Is  clearly  no  more  than  a  state- 
ment of  opinion,  and  not  a  representation  of 
what  the  law  was  in  reality;  and  constru- 
ing the  statement  of  defendant,  that  It  was 
not  necessary  to  include  the  omitted  part, 
more  strongly  against  the  pleader,  as  must 
be  done,  this  Is  not  a  representation  of  law 
at  all,  for  the  more  reasonable  construction 
of  the  meaning  Intended,  when  considered  In 
connection  with  the  promise  to  observe  the 
omitted  parts,  is  that  defendant  assured 
plaintiff  that  it  was  not  necessary  to  include 
the  omitted  parts  In  order  to  secure  an  ob- 
servance of  them,  as  defendant  would  ob- 
serve them  anyway,  rather  than  that  defend- 
ant meant  thereby  that,  In  order  to  bind  it 
legally,  only  the  verbal  understanding  was 
necessary  In  law.  In  other  words,  no  mis- 
take of  law  or  fact  is  alleged  In  clear  and 
concise  language. 

[I]  So  we  need  only  to  examine  plaintiff's 
pleadings,  to  see  If  facts  were  alleged  which 
constitute  fraud.  It  will  be  noticed  that 
plaintiff  alleges  only  that  defendant  made 
statements  and  assurances,  by  which  it  was 
induced  to  consent  to  the  omission,  to  the 
effect  that  it  was  not  necessary  to  Incorpo- 
rate the  omitted  parts  in  the  writing;  that 
to  do  so  might  make  the  contract  Illegal; 
and  that  the  omitted  part  of  the  contract 
would  be  observed  and  carried  out  just  the 
same  as  If  Included  In  the  writing.  In  what 
way,  then,  were  these  statements  and  assur- 
ances fraudulent?  There  was  no  misrepre- 
sentation of  any  fact  or  law  alleged.  The 
only  allegation  of  misrepresentation  is  that 
defendant,  knowing  that  It  was  untrue,  told 
plaintiff  that  It  was  not  necessary  to  reduce 
a  part  of  the  contract  to  writing,  and  assur- 
ed it  that  the  omitted  terms  would  be  ob- 
served. These  parties  were  sul  juris,  deal- 
ing at  arm's  length,  occupying  no  confidential 
relationship  toward  each  other.  The  allega- 
tions, then,  upon  which  plaintiff  attempts  to 
base  a  right  of  reformation,  are  simply  a 
promise  to  perform  the  omitted  obligations. 
This  does  not  constitute  fraud.  In  34  Cyc. 
922,  It  Is  said: 

"When  there  is  no  fraud  or  mistake  in  the 
preparation  of  an  instrument,  and  it  appears 
that  the  party  signing  understood  its  language 
and  purport,  it  cannot  be  reformed  on  the  faith 
of  a  contemporaneous  oral  promise  which  was 
not  kept" 

In  a  note  In  Ann.  Cas.  191SB,  1143,  the 
rule  Is  stated  thus: 


"It  la  well  settled  that  a  false  representation 
as  to  the  law,  without  any  misrepresentation  or 
concealment  of  fact,  does  not  amount  to  fraud  if 
there  is  no  relation  of  trust  and  confidence  be- 
tween the  parties." 

To  the  same  effect  are  14  Am.  &  Eng. 
Bncyc.  of  Law  (2d  Ed.)  p.  64 ;  20  Cyc.  19;  12 
R.  C.  L.  295;  2  Addison  on  Torts,  422. 

it  would  therefore  seem  clear  that  plain- 
tiff's petition,  as  amended,  failed  to  state 
facts  constituting  fraud  or  mistake,  and  that 
the  demurrer  was  properly  sustained. 

Counsel  for  plaintiff  relies  upon  the  case 
of  Meachoni  Contracting  Co.  v.  City  of  Hop- 
kinsville,  164  Ky.  703, 176  S.  W.  187,  and  the 
case,  cited  therein,  of  Coger's  Ex'rs  v.  Mc- 
Gee,  2  Bibb,  321,  5  Am.  Dec.  610;  but  In  nei- 
ther of  these  cases  were  the  facts  analogous 
to  the  case  Involved.  In  the  Meacham  Case, 
this  court  recognized  and  applied  the  rule,  as 
herein  stated,  upon  the  ground  that  the  rule 
should  be  strictly  enforced,  where  a  munici- 
pality was  a  party  to  the  contract  sought  to 
be  performed,  and  stated,  in  the  course  of 
the  opinion,  that  If  the  contract  were  be- 
tween private  individuals,  involving  private 
rights,  the  rule  would  be  different,  and  that 
in  such  cases  the  rule  laid  down  In  Coger's 
Ex'rs  v.  McGee,  supra,  would  be  followed ;  in 
which  case  it  Is  stated: 

"For  a  party  either  to  produce  a  mistake,  or 

{>revent  it  from  being  .rectified,  under  the  dec- 
aration  that  he  would  observe  the  understand- 
ing of  the  parties  as  verbally  expressed  and  re- 
quested to  be  inserted  in  the  writing,  and  after- 
wards attempt  an  advantage  from  Its  omission 
in  the  writing,  is  fraudulent  and  ought  to  be 
relieved  against." 

It  Is  freely  admitted  that  this  statement, 
and  others,  made  in  the  Coger  Case,  and 
copied  therefrom  in  the  Meacham  Case,  if  a 
correct  statement  of  a  principle  of  law  of 
universal  application,  would  support  plain- 
tiff's contention ;  but  these  statements,  made 
with  reference  to  the  facts  then  before  the 
court,  and  true  with  reference  to  those  facts, 
are  not  in  our  opinions,  true  with  reference 
to  the  facts  before  us.  In  the  Coger  Case, 
there  was  a  mistake,  made  by  the  draftsman, 
with  reference  to  the  terms  employed  in  the 
contract.  While  the  parties  to  that  contract 
recognized  the  fact  that  it  did  not  express, 
In  explicit  terms,  a  part  of  the  contract  both 
parties,  when  they  executed  the  contract, 
agreed  that  technical  terms,  employed  by  the 
penman  by  mistake,  did  express  their  en- 
tire contract  and  should  be  so  construed; 
and,  the  agreement  to  so  construe  the  words 
having  been  violated  by  the  party  who  had 
assured  the  other  that  they  would  be  so  con- 
strued, and  thereby  procured  the  execution 
of  the  contract,  the  court  held  parol  evidence 
was  admissible  to  show  the  agreement  be- 
tween the  parties  as  to  the  effect  that  should 
be  given  the  words  therein  used,  and  that  it 
would  work  a  fraud  to  permit  the  party, 
whose  representation  to  so  construe  the  con- 
tract had  Induced  the  other  to  execute  it  to 
repudiate  his  agreement  as  to  the  effect  to 
be  given  these  words.    In  neither  the 
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Meacham  nor  the  Coger  Case  was  the  role 
applied,  except  in  the  latter  case  to  relieve 
from  the  terms  embodied  in  the  contract,  and 
when  so  applied  we  see  no  objection  to  it, 
bat  to  apply  it  to  Incorporate  into  the  con- 
tract a  provision  intentionally  omitted,  upon 
the  simple  promise  that  it  would  be  perform- 
ed, Is  not  warranted,  by  the  great  weight  of 
authority.  In  a  note  to  section  864  of  Pom- 
eroy's  Equity  Jurisprudence  (3d  Ed.),  it  is 
said: 

"Where  a  verbal  stipulation  is  made  at  the 
same  time  as  the  written  contract,  and  is  omit- 
ted intentionally  on  the  faith  of  an  assurance 
that  it  shall  be  as  binding  as  though  incorporat- 
ed into  the  writing,  the  rule  as  generally  set- 
tled does  not  permit  such  provision  to  be  proved 
and  enforced.  It  is  said  that,  there  being  no 
fraud  or  mistake,  to  allow  the  verbal  term  to 
be  proved  by  parol  evidence,  and  the  written 
agreement  to  be  varied,  would  be  a  violation  of 
the  statute  of  frauds  and  would  introduce  all 
the  evils  which  the  statute  was  designed  to 
prevent.  The  relief  given  in  cases  of  fraud  and 
mistake  stands  upon  different  grounds;  although 
appearing  to  conflict  with  the  statute,  it  is 
really  carrying  out  the  ultimate  purposes  of  the 
Legislature  by  preventing  injustice.  No  such 
grounds,  it  is  said,  exist  where  parties  have  in- 
tentionally omitted  provisions  from  their  writ- 
ten agreements.  (Citing  numerous  authorities.) 
There  are  cases,  however,  which  seem  to  reject 


this  conclusion,  and  allow  the  verbal  stipulation 
to  be  proved  and  enforced,  and  the  written  agree- 
ment to  be  reformed,  on  the  ground  that  the  re- 
fusal to  abide  by  the  whole  agreement,  and  the 
attempt  to  enforce  that  portion  only  which  ia 
written,  constitute  a  fraud  which  equity  ought 
to  prohibit."  (Citing  authorities,  among  which 
is  the  case  of  Cogers  Ex'rs  v.  McQee.) 

But,  as  we  have  seen,  the  facts  of  that 
case  are  not  similar  to  those  presented  now. 
In  the  case  at  bar,  there  was-  no  agreement 
or  understanding  that  the  written  contract, 
in  any  way,  expressed,  covered,  or  dealt  with 
the  portion  alleged  to  have  been  omitted;  but 
the  attempt  is  made  to  Incorporate  in  the 
written  contract  other,  additional,  contempo- 
raneous agreements,  entirely  ignored  by  the 
contract,  simply  because  defendant  said  that 
it  was  not  necessary  that  these  provisions  be 
incorporated  therein  and  promised  that  they 
would  be  observed.  Convinced  that  the 
statements  of  law  referred  to  in  the  Coger's 
Ex'rs  v.  McQee  opinion  and  repeated  in  the 
Meacham  Case,  while  true  under  some  condi- 
tions, are  not  applicable  to  the  case  at  bar, 
we  cannot  be  bound  by  those  statements. 

For  reasons  indicated,  the  Judgment  is  af- 
firmed. 
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BUBO  KING  CONST.  CO.  v.  WITHNELL 
(No.  17644.) 

(Supreme  Court  of  Missouri.  In  Banc.  Dec. 
21,  1816.  Rehearing  Denied  Jan.  17,.  1917.) 

1.  Constitutional  Law  <6=»290(2>— Dot  PRO- 
cess—street improvement—  assessments— 
Validity. 

The  levy  of  special  assessments  for  a  street 
improvement,  on  the  basis  of  charging  one-fourth 
of  the  cost  of  the  work  according  to  the  frontage, 
and  three-fourths  according  to  the  area  of  abut- 
ting property,  did  not  take  an  owner's  property 
without  due  process  of  law,  in  violation  of  the 
Fourteenth  Amendment  to  the  federal  Constitu- 
tion. 

[Ed.  Note.— Fox  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  55  871,  873;  Dec  Dig.  «=> 
290(2).] 

2.  Constitution  ax.  Law  «=>1G9,  191— Obli- 
gation oi  Contracts— Notice  of  Surra  to 
Enforce  Special  Tax  Bills— Statutes. 

Rev.  St  1909,  |  9848,  requiring  notice  to 
be  lodged  with  the  city  comptroller  within  ten 
days  arter  the  institution  of  suits  to  enforce  spe- 
cial tax  bills,  which  notice  shall  set  forth  when 
and  in  what  court  the  proceeding  has  been  filed, 
if  construed  to  apply  to  suits  on  tax  bills  pre- 
viously issued,  would  be  violative  of  Const 
art.  2,  {  15,  providing  that  no  ex  post  facto 
law,  nor  law  Impairing  the  obligation  of  con- 
tracts, or  retrospective  in  its  operation,  can  be 
passed  by  the  General  Assembly. 

[Ed.  Note.— For  other  casts,  see  Constitution- 
al Law,  Cent  Dig.  §§  474,  534;  Dec.  Dig.  «=> 
169,  191.] 

8.  Municipal  Corporations  «=s>627— Surest 
Improvements  —  Assessments  —  Notice  or 
Suits  to  Enfobce  Special  Tax  Bills- 
Statute— Prospective  Operation. 
Rev.  St  1909,  |  9848,  requiring  notice  to 
be  lodged  with  the  city  comptroller  within  ten 
days  after  the  institution  of  suits  to  enforce 
special  tax  bills,  which  notice  shall  set  forth 
when  and  in  what  court  the  proceeding  has  been 
filed,  is  not  retrospective. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corpora ticms^  Cent  Dig.  U  1242,  1243;  Dec. 

4.  Municipal  Corporations  *=><564—  Spe- 
cial Tax  Bills— Limitations. 
By  direct  provision  of  Rev.  St  1909,  8  9849, 
providing  that  the  lien  of  every  special  tax 
bill  shall  cease  and  determine  in  two  years  aft- 
er it  becomes  due  and  payable,  the  limitation 
does  not  apply  until  two  years  after  the  last 
installment  becomes  due,  if  the  bill  is  payable  in 
Installments. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  1 1278;  Dee.  Dig.  *a» 
664.] 

6.  Pleading  «=>420(3) — Departure— Waives. 

To  render  the  plea  available  that  an  amend- 
ed petition  constitutes  a  new  cause  of  action 
and  is  a  departure,  the  defendant  should  stand 
on  his  objection,  and  not  waive  it  by  answer- 
tog  over  and  going  to  trial. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  (  1411;  Dec.  Dig.  *=»420(8).] 

Appeal  from  St  Louis  Circuit  Court;  Win. 
M.  Kinsey,  Judge. 

Suit  by  the  Ruecklng  Construction  Com- 
pany against  William  W.  WithnelL  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Judgment  affirmed. 


E.  T.  *  O.  B.  Allen,  of  St.  Louis,  for  ap- 
pellant. Geo.  M.  Block,  Edward  L.  Gott- 
schalk,  and  Sehnurmacher  &  Rassleur,  all  of 
St  Louis,  for  respondent 

WALKER,  j.  This  is  a  suit  brought  by  the 
Ruecklng  Construction  Company  in  the  cir- 
cuit court  of  the  city  of  St.  Louis,  In  12 
counts  on  12  special  tax  bills  Issued  by  said 
city  to  the  construction  company  for  the 
paving  of  Broadway  between  Osage  and 
Neosho  streets,  a  distance  of  six  blocks.  Wil- 
liam W.  Withnell,  the  defendant,  la  the  own- 
er of  the  property  against  which  it  is  sought 
to  enforce  the  lien  of  the  tax  bills.  The 
first  five  counts  of  the  petition  are  against 
Ave  lots  m  city  block  2609,  lying  east  of 
Broadway  between  Montana  and  Gasconade 
streets.  The  succeeding  five  counts  are 
against  five  lots  In  city  block  2608,  on  the  east 
side  of  Broadway  between  Montana  and 
Osage  streets.  The  eleventh  count  Is  against 
a  lot  In  city  block  2621,  on  the  west  side  of 
Broadway  between  Gasconade  and  Meramec 
streets;  and  the  twelfth  count  Is  against 
a  lot  In  city  block  2620,  on  the  west  side  of 
Broadway  between  Gasconade  and  Meramec 
streets.  The  first  ten  counts  are  on  tax  bills 
for  $187.69  each.  The  eleventh  count  is  on  a 
tax  bill  for  $3497.06;  and  the  twelfth  count 
Is  on  a  tax  bill  for  $2,748.28.  The  petition 
alleged  the  corporate  nature  of  the  plaintiff, 
that  the  defendant  was  the  owner  of  the  prop- 
erty described,  and  that  the  city  of  St  Louis, 
by  virtue  of  Ordinance  No.  22604,  contracted 
with  plaintiff  for  the  paving  of  Broadway 
between  the  limits  named;  that  by  a  provi- 
sion of  the  charter  of  said  city,  as  amended 
October  22,  1901,  the  cost  of  the  work  was 
chargeable,  In  the  name  of  the  owner,  to  the 
abutting  property,  to  the  extent  of  one-fourth 
according  to  its  frontage  and  to  three-fourths 
according  to  Its  area;  that  by  the  terms  of 
the  contract  and  said  Ordinance  No.  22604 
the  materials  to  be  used  and  the  manner  In 
which  the  work  was  to  be  done  were  pre- 
scribed; that  plaintiff  fully  performed  and 
completed  the  work  In  a  skillful  and  work- 
manlike manner  and  In  accordance  with  the 
contract  and  ordinance;  that  the  president  of 
the  board  of  public  Improvements  had  charge 
of  the  work,  and  when  the  same  was  com- 
pleted computed  Its  cost  and  assessed  the 
value  as  a  tax  bill  against  the  property  of 
the  defendant  In  proportion  to  Its  frontage 
and  area  and  made  out  the  tax  bills  therefor ; 
that  the  Inst  proportion  of  the  cost  of  the 
work  chargeable  to  the  property  described  is 
the  amount  for  which  the  bill  was  made  out ; 
that  the  particulars  of  same  appear  from  a 
bill  filed  as  an  exhibit  therewith;  that  the 
president  of  the  board  of  public  Improve- 
ments who  made  ont  the  tax  bill  registered 
the  same  in  his  office  and  certified  and  deliv- 
ered It  to  the  comptroller  and  took  his  re- 
ceipt therefor,  and  that  the  comptroller  reg- 


dssaPor  ether  eases  bm  sun*  tosle  and 


NUMBER  In  all  Ker-Numtxrsd  Digest*,  and  Indexes 


Digitized  by 


Google 


686 

l stored  and  countersigned  the  bill,  delivered 
it  to  plaintiff,  and  that  he  Is  the  owner  of 
same;  that  by  virtue  of  the  provisions  of 
the  charter  and  the  facts  aforesaid  the  bill 
became  and  is  a  lien  against  the  lots  de- 
scribed for  special  taxes;  that  on  March  2, 
1906,  plaintiff  uemanded  of  defendant  pay- 
ment of  the  bill,  which  was  refused;  and 
that  same  is  still  due  and  unpaid.  Thereupon 
follows  a  prayer  for  judgment  of  the  amount 
of  the  tax  bill,  with  Interest  at  the  rate  of 
8  per  cent  per  annum  after  maturity.  The 
facts  set  forth  are  those  which  appear  in  an 
amended  petition  filed  by  plaintiff  on  May 
23,  1910,  by  leave  of  court  correcting  certain 
errors  In  the  original  petition. 

Defendant  filed  an  answer,  together  with  a 
cross-bill  asking  affirmative  relief. 

The  answer  consists:  (1)  Of  a  general  de- 
nial; (Z)  an  allegation  that  plaintiff  failed 
to  file  in  the  comptroller's  office  within  ten 
days  after  the  filing  of  the  original  petition 
the  notice  referred  to  in  sections  9848  and 
9849,  R.  S.  1909,  in  consequence  of  which  it 
was  averred  that  the  lien  of  the  tax  bill 
had  terminated;  and  (8)  that  the  suit  to 
foreclose  the  lien  was  not  brought  within  two 
years  from  the  date  of  the  tax  bill. 

The  cross-bill  prays  that  the  tax  bill  be  de- 
clared void,  and  that  plaintiff  be  enjoined 
from  transferring  or  collecting  the  same,  and 
be  ordered  to  cancel  and  deliver  it  into  court, 
and  that  the  lien  thereof  be  discharged  for 
the  following  reasons:  (1)  That  the  taxing 
district  had  been  improperly  laid  out,  and 
thus  unlawfully  Increased  the  assessment 
against  defendant's  property ;  (2)  that  by  the 
Incorrect  location  of  the  district  through  the 
workhouse  property  the  city's  proportion  of 
the  cost  of  the  improvement  was  greatly 
lessened  and  the  assessment  against  the  re- 
mainder of  the  property  in  the  district  great- 
ly increased;  (3)  that  the  assessment  is  in 
substantial  excess  of  any  possible  benefit  to 
defendants  property  and  is  In  violation  of 
the  Fourteenth  Amendment  of  the  federal 
Constitution ;  (4)  that  a  large  amount  of  real 
estate  belonging  to  other  persons  similarly 
located  with  reference  to  the  street  to  be  im- 
proved and  of  like  proximity  and  value  to 
that  of  defendant's  property  was  not  assessed 
or  Included  in  any  tax  bill  for  any  part  of 
said  improvement,  thereby  depriving  defend- 
ant of  his  property  without  due  process  of 
law  and  denying  to  him  the  equal  protection 
of  the  law  by  subjecting  his  property  to  the 
lien  of  said  assessment  ana  relieving  the 
property  of  others,  similar  in  location  and 
value  to  that  of  defendant,  from  said  lien; 
(5)  imposing  an  arbitrary,  unjust,  and  unlaw- 
ful assessment  upon  property  which  had  not 
been  divided  Into  lots,  In  violation  of  the 
Fourteenth  Amendment  of  the  federal  Consti- 
tution ;  and  (6)  In  not  affording  defendant  an 
opportunity  to  be  heard  upon  the  establish- 
ment of  the  district,  the  benefits  derived,  up- 
on whom  the  tax  should  be  levied,  the  mak- 
ing of  the  assessment  and  its  apportionment 
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and  the  enforcement  of  same,  which  results 
in  the  taking  of  defendant's  property  without 
due  process  of  law,  in  violation  of  the  Four- 
teenth Amendment  of  the  federal  Constitu- 
tion. 

To  the  answer  and  cross-bill  plaintiff  filed 
a  reply  consisting:  (1)  Of  a  general  denial 
of  each  affirmative  allegation  therein;  (2)  al- 
leging that  sections  9848  and  9849  of  the  Re- 
vised Statutes  of  the  state  of  Missouri  are  ei- 
ther unconstitutional  and  void  or  are  not 
applicable  to  the  city  of  St  Louis  or  to  this 
cause,  because  in  conflict  with  the  charter  of 
said  city,  and  that  the  General  Assembly  was 
without  power  to  pass  a  law  changing  the 
said  charter,  and  that  the  tax  bills  in  the 
suit  were  Issued  prior  to  the  passage  and 
adoption  of  said  sections. 

A  Jury  being  waived,  the  case  was  tried 
before  the  court,  resulting  in  a  finding  against 
the  defendant  on  his  cross-bill  and  in  an  en- 
try of  Judgment  in  favor  of  the  plaintiff  on 
all  of  the  counts  in  the  petition.  After  a 
compliance  with  the  necessary  formal  pro- 
cedure the  defendant  perfected  an  appeal  to 
this  court 

I.  The  memorandum  filed  herein  by  his 
honor  Judge  Klnsey  in  rendering  the  judg- 
ment below  presents  a  clear  and  succinct 
statement  of  this  case,  and  we  will  avail  our- 
selves of  same  wherever  It  is  found  necessary 
In  the  determination  of  the  Issues  submitted. 
As  suggested  by  Judge  Klnsey,  an  orderly 
presentation  of  the  matter  will  be  best  sub- 
served by  a  consideration,  first,  of  defendant's 
cross-bill,  because  if  the  matters  therein  set 
forth  are  well  pleaded  and  sustained  by  sub- 
stantial proof,  the  defendant  is  entitled  to  the 
relief  he  asks,  and  It  will  follow  that  the  is- 
sue must  be  ruled  against  the  plaintiff.  With 
this  in  view  we  have  set  out  somewhat  in  de- 
tail defendant's  cross-bill.  The  first  second, 
and  a  part  of  the  fourth  paragraphs  of  same 
have  reference  to  alleged  defects  In  the  es- 
tablishment of  the  assessment  district  in  that 
it  was  not  established  in  accordance  with 
the  provisions  of  section  14  of  article  6  of  the 
charter  of  the  city  of  St  Louis  as  the  same 
existed  and  was  in  force  at  the  time  of  these 
proceedings.  Revised  Code  St  Louis  1912, 
Rombauer,  p.  865.  Without  burdening  this 
opinion  with  a.  copy  of  said  section  of  the 
charter,  we  find  upon  an  examination  of  the 
record,  which  includes  the  plat  as  well  as 
oral  and  documentary  testimony,  that  all  of 
the  material  requirements  of  this  section 
were  compiled  with  In  the  formation  of  this 
district  This  question  was  carefully  re- 
viewed by  this  court  In  the  Collier  and  Kauff- 
man  Case,  180  Mo.  862,  79  S.  W.  947,  in  which 
It  was  held  that,  where  the  record  discloses 
that  a'  district  has  been  laid  out  In  substan- 
tial conformity  with  the  charter,  the  proper- 
ty owner  has  no  ground  of  complaint  In 
Meier  v.  St.  Louis,  180  Mo.  391,  79  S.  W.  935 
the  doctrine  in  the  Collier  and  Kauifman 
Case  was  affirmed,  as  it  has  been  several 
times  subsequent  thereto;  the  last  utterance 
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of  this  court  on  the  subject  being  found  In 
Kennard  v.  Eyermann,  182  S.  W.  737.  These 
precedents  suffice  under  the  facts  to  destroy 
the  force  of  defendant's  contention  that  the 
district  was  not  laid  ont  In  conformity  with 
the  requirements  of  the  charter.  Further- 
more, the  plat  of  the  district  shows  that  the 
property  east  and  west  of  Broadway,  in  the 
matter  of  the  material  subdivision  of  same 
for  the  purposes  of  this  assessment,  is  treat- 
ed with  the  utmost  fairness  and  as  much 
equality  as  the  character  of  same  will  permit. 
Wherever  any  discrepancy  occurs,  and  it  Is 
but  seldom,  it  is  due  to  the  Irregularity  or 
curving  of  Broadway,  and  no  other  subdivi- 
sion could  have  been  made  promotive  of 
greater  uniformity  In  the  placing  of  the  bur- 
dens upon  the  property  in  the  district 

II.  Other  grounds  of  objection  urged  by  de- 
fendant challenge  the  constitutionality  of  the 
charter.  So  far  as  the  contention  that  the 
section  in  question  Is  violative  of  the  state 
Constitution,  we  held  in  Banney  ▼.  Cape  Gir- 
ardeau, 255  Mo.  514,  164  S.  W.  582,  and  in 
many  earlier  cases  that  the  provisions  of  the 
state  Constitution  relating  to  the  uniformity 
and  equality  of  taxation  were  not  intended  to 
apply  to  the  right  of  a  municipality  to  make 
special  assessments  for  local  improvements, 
but  only  to  such  general  or  special  taxation 
having  for  its  object  the  raising  of  revenue  to 
go  into  the  treasury  of  the  state,  county,  city, 
or  town,  as  the  case  might  be.  In  construing 
said  section  14  of  article  6  In  the  Meier  Case, 
180  Mo.  409,  79  S.  W.  955,  we  have  also  held 
that  the  special  assessments  authorized  there- 
under did  not  amount  to  a  taking  of  the  own- 
er's property  without  due  process  of  law; 
that  the  procedure  authorized  by  said  section 
in  regard  to  publication  of  notice  to  the  prop- 
erty owners  satisfies  the  constitutional  re- 
quirement and  constitutes  due  process  of  law 
as  to  matters  to  be  passed  upon  by  the  tri- 
bunal upon  which  is  devolved  the  duly  of  as- 
certaining the  facts  and  acting  thereon. 

III.  There  was  no  evidence  offered  to  sus- 
tain the  allegations  of  the  cross-bill  that  the 
tax  bills  were  confiscatory  or  that  they  were 
disproportionate  to  the  benefits  received  in 
that  the  city  had  escaped  the  payment  of  its 
Just  proportion  of  the  cost  of  the  improve- 
ment because  of  its  ownership  of  certain 
property  within  the  benefit  district. 

IV.  Defendant  contends  further  that  the 
tax  imposed  results  in  a  taking  of  his  prop- 
erty without  due  process  of  law,  in  violation 
of  the  Fourteenth  Amendment  of  the  Consti- 
tution of  the  United  States  and  cites  as  sus- 
taining this  contention  the  ruling  of  the  Su- 
preme Court  of  the  United  States  in  the  re- 

-  cent  case  of  Oast  Realty  ft  Investment  Com- 
pany v.  Schneider  Granite  Company,  240  U. 
S.  55,  36  Sup.  Ct  254,  255,  400,  60  L.  Ed  523, 
decided  In  January,  1916,  on  error  from  this 
court  The  effect  of  this  ruling  as  contended 
by  defendant  and  aa  was  held  in  division 
when  the  opinion  of  the  federal  Supreme 
Court  name  down,  was  that  it  held  invalid  the 
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charter  provision  (section  14,  art  6,  Revised 
Code  St.  Louis)  authorizing  the  laying  out 
of  benefit  districts  for  the  purpose  of  levy- 
ing special  assessments  for  street  improve- 
ment and  as  a  consequence  that  the  ruling 
rendered  Invalid  all  ordinances  based  upon 
such  charter  provision.  A  more  careful  re- 
view of  the  opinion  renders  it  evident  that 
it  was  not  intended  thereby  to  hold  the  char- 
ter provision  in  question  invalid,  and  thus 
destroy  the  special  taxing  system  of  the  city 
of  St  Louis  so  far  as  same  applies  to  street 
improvement.  Instead  of  such  a  sweeping 
and  destructive  ruling,  it  was  only  meant  to 
condemn  the  ordinance  in  the  case  there  un- 
der review,  as  the  language  of  the  modified 
opinion  discloses,  viz.: 

"Our  decision  is  limited,  of  course,  to  the 
particular  ordinance  before  the  court,  to  the  as- 
sessment of  three-quarters  determined  in  the 
mode  prescribe),  and  to  those  who,  like  the 
plaintiff  in  error,  have  suffered  from  the  in- 
equalities that  have  no  justification  in  law." 

Words  could  not  be  employed  to  more 
clearly  convey  the  court's  meaning.  How- 
ever, if  the  modification  of  the  opinion  had 
not  been  written,  a  careful  scrutiny  of  the 
original  In  the  full  light  of  the  facts  in  that 
particular  case  leaves  no  ground  for  con- 
troversy as  to  the  court's  meaning.  It  ex- 
pressly declares  that: 

"The  only  question  is  whether  the  ordinance 
levying  the  tax  under  the  charter  of  the  city  is 
consistent  with  the  Fourteenth  Amendment  of 
the  Constitution  of  the  United  States." 

The  right  to  create  taxing  districts  on  the 
basis  of  the  front-foot  rule  and  according 
to  the  area  rule  is  not  questioned,  provided 
the  facts  do  not  disclose  palpable  Injustice 
to  the  property  owners.  The  ruling  in  any 
event  is  limited  to  a  consideration  of  the 
application  of  the  area  rule.  Numerous  cas- 
es are  cited  as  illustrative  of  the  exercise 
of  the  power  of  special  taxation  by  both  the 
frontage  and  area  rales  by  municipalities 
and  of  its  recognition  by  the  United  States 
Supreme  Court.  In  addition  to  the  cases 
cited  the  following  announce  a  like  doctrine: 
St  L.  ft  K.  C.  L.  Co.  v.  Kansas  City,  241  U. 
S.  419,  36  Sup.  Ct  647,  60  L.  Ed.  1072; 
Wagner  v.  Leser,  239  U.  S.  207,  36  Sup.  Ct. 
66,  60  L.  Ed.  230;  Houek  v.  Lit  R.  Dr.  Dlst, 
239  U.  S.  254,  36  Sup.  Ct.  58,  60  L.  Ed.  266 ; 
French  v.  Barber  Asphalt  P.  Co.,  181  U.  S. 
loc.  clt  343,  21  Sup.  Ct  625,  45  L.  Ed.  879 : 
Webster  v.  City  of  Fargo,  181  U.  S.  loc.  clt 
398,  21  Sup.  Ct.  623,  45  L.  Ed.  912 ;  L.  ft  N. 
R.  Co.  v.  Barber  Asphalt  P.  Co.,  197  U.  S. 
loc.  dt  433,  25  Sup.  Ct  466,  49  L,  Ed.  819; 
Martin  v.  Dlst.  Col.,  205  U.  S.  loc.  dt  139,  27 
Sup.  Ct  440,  51  L.  Ed.  743. 

[1]  From  all  of  these  rulings  It  is  evident 
that  the  court  did  not  intend  to  hold  the 
charter  of  the  city  of  St  Louis  in  regard  to 
street  improvement  invalid,  but  simply  de- 
cided that  the  ordinance  based  upon  the 
charter  was  invalid  In  that  particular  case 
on  account  of  the  unusual  facts  there  pre- 
sented so  far  aa  it  was  attempted  to  base 
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the  assessments  on  the  area  rale;  the  right 
of  complaint  on  account  of  the  Injustice 
there  evident  being  limited  to  persons  thus 
assessed.  In  this  holding  no  question  is 
raised  as  to  the  validity  of  the  ordinance 
authorizing  the  levy  of  taxes  for  special  as- 
sessments on  the  frontage  rule.  However, 
this  is  not  necessary  to  be  discussed  here. 
In  short,  the  ruling  in  the  Gast  Case  con- 
sidered and  determined  only  the  fact  then 
before  the  court,  and  did  not  assume  to  de- 
termine where  a  special  assessment  was  lev- 
ied in  conformity  with  the  charter  provision 
and  with  a  proper  regard  for  the  rights  of 
the  property  owners  that  such  assessment 
would  be  held  invalid.  There  Is  therefore, 
under  this  ruling,  no  authority  for  the  con- 
tention that  the  levy  of  the  special  assess- 
ments in  the  case  at  bar  was  violative  of 
the  federal  Constitution.  In  view  of  all  of 
which  we  are  of  the  opinion  that  the  defend- 
ant is  not  entitled  to  the  affirmative  relief 
for  which  he  prays. 

Y,  Defendant's  affirmative  defenses  de- 
mand consideration.  He  contends  that  sec- 
tion 9848,  H.  S.  1909,  has  not  been  complied 
with  requiring  notice  to  be  lodged  with  the 
city  comptroller  within  ten  days  after  the 
institution  of  suits  to  enforce  special  tax 
bills,  which  notice  shall  set  forth  when  and 
In  what  court  the  proceeding  has  been  filed. 
It  is  conceded  that  this  notice  was  not  giv- 
en. The  tax  bills  sued  on  were  Issued  to  the 
plaintiff  February  27,  1908.  Section  9848 
was  adopted  June  1,  1909  (Laws  1909,  p. 
704),  and  became  operative  under  the  Con- 
stitution August  10,  1909,  or  almost  1%  years 
after  the  bills  became  liens  on  the  defend- 
ant's property  and  the  rights  of  plaintiff  had 
accrued.  There  is  an  absence  of  anything 
in  this  section  indicating  that  it  was  intend- 
ed to  have  a  retrospective  effect  Defend- 
ant contends,  however,  that  as  it  affects 
only  the  remedy  and  is  in  the  nature  of  a 
statute  of  limitations,  it  governs  the  pro- 
ceedings in  this  case,  despite  the  fact  that 
the  cause  of  action  existed  before  its  enact- 
ment 

Under  the  facts  defendant's  conclusion  as 
to  the  application  of  the  section  to  this  case 
is  a  non  sequltur.  The  nature  of  the  section 
Is  such  that,  if  operative,  it  not  only  affects 
the  remedy,  but,  as  we  held  in  Haag  v. 
Ward,  186  Mo.  loc.  cit  344,  86  S.  W.  391, 
construing  a  similar  provision,  upon  its  en- 
actment it  became  a  part  of  the  procedure 
of  the  case.  The  tax  bills  became  liens  on 
defendant's  property  upon  the  completion  of 
the  work,  the  ascertainment  of  the  cost  of 
same,  and  the  delivery  of  the  bills  to  the 
plaintiff.  Sections  24  and  25,  art  6,  St 
Louis  Charter ;  Ferklnson  v.  Weber,  251  Ma 
loc.  cit  191,  157  S.  W.  96L 

[2]  These  steps  having  been  taken  before 
the  enactment  of  the  section,  plaintiff's 
right  to  the  enforcement  of  his  lien  became 
vested,  and  consequently  within  the  protec- 
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tlon  of  the  Constitution  forbidding  the  im- 
pairment by  legislation  of  vested  rights. 
The  enactment  of  the  section  created  a  con- 
dition precedent  to  the  enforcement  of  the 
right  not  existing  when  the  same  became 
vested.  Under  such  circumstances  we  have 
held  in  no  uncertain  terms  that  a  statute 
which  takes  away  or  impairs  a  right  acquir- 
ed under  existing  laws  or  creates  a  new  ob- 
ligation or  imposes  a  new  duty  or  attaches 
a  new  disability  in  respect  to  transactions 
or  considerations  already  consummated  must 
be  deemed  retrospective  In  its  operation,  and 
hence  violative  of  section  15  of  article  2  of 
the  state  Constitution.  Leete  v.  Bank,  115 
Mo.  loc.  dt  198,  21  S.  W.  788.  The  St  Louis 
Court  of  Appeals,  in  construing  section  9848, 
has  held,  in  harmony  with  the  rule  announc- 
ed, that  the  provisions  of  the  section  requir- 
ing the  giving  of  notice  within  the  time  im- 
posed creates  an  additional  burden  upon  the 
plaintiff  and  purports  to  create  a  new  de- 
fense available  to  defendant  and  hence  re- 
quires that  the  section  be  given  a  prospec- 
tive, and  not  a  retrospective,  application,  al- 
though it  may  be  remedial  in  Its  nature. 
Gilsonite  Con.  Co.  v.  Greffet,  174  Mo.  App. 
loc  cit  180,  156  S.  W.  765. 

[J]  VI.  Holding  as  we  do  that  section  9848 
is  not  retrospective,  a  discussion  as  to  the 
nonappllcation  of  the  limitations  of  section 
9849  is  unnecessary,  as  by  parity  of  reasoning 
it  Is  subject  to  the  same  rule  of  construction 
as  section  9848. 

[4]  However,  it  is  contended  by  defendant 
that  section  9849  constitutes  a  bar  to  plain- 
tiff's right  of  action  in  two  years  after  the 
tax  bills  become  due  and  payable.  This  con- 
tention ignores  the  fact  that  the  section  ex- 
pressly provides  that  the  limitation  shall  not 
apply  until  two  years  after  the  last  Install- 
ment becomes  due.  The  charter  (section  25, 
art  6)  provides  that  tax  bills  may  be  made 
payable  in  Installments  of  not  less  than  three 
nor  more  than  seven  in  number,  and  when  so 
payable  the  limitation  does  not  expire  until 
after  the  lapse  of  two  years  from  the  date 
when  the  last  Installment  becomes  due. 
These  tax  bills  were  issued  February  27, 
1908,  In  seven  installments.  Notice  of  same 
was  served  upon  the  defendant  at  the  time 
of  their  issuance.  The  first  Installment  be- 
came due  and  payable  thirty  days  after  no- 
tice of  the  issuance  thereof;  the  second  one 
year  after  such  notice;  the  third,  two  years, 
thereafter;  the  fourth,  three  years;  the 
fifth,  four  years ;  the  sixth,  five  years ;  and 
the  seventh,  six  years.  This  action  was 
brought  to  enforce  their  payment  February 
26, 1910.  The  last  installment  was  not  due  at 
the  time  of  the  institution  of  this  suit  nor  at 
the  time  of  the  filing  of  the' amended  petition 
herein  on  May  23,  1910.  Where  a  bill  is  pay- 
able in  installments  under  the  charter,  the 
limitation  does  not  expire  until  after  the 
lapse  of  two  years  from  the  date  when  the 
last  installment  becomes  due.  Under  neither 
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the  statute  nor  the  charter  la  the  action 
barred,  and  we  overrule  this  contention  of 
the  defendant.  The  St  Louis  Court  of  Ap- 
peals has  so  held  in  Fruin  v.  Meredith,  145 
Mo.  App.  686,  122  S.  W.  1107. 

VII.  One  of  the  special  defenses  made  by 
the  defendant  is  that  the  original  petition  did 
not  state  a  cause  of  action,  and  that  plain- 
tiff's right  to  recover  must  fall  because  the 
bar  of  the  statute  intervened  between  the 
time  of  the  filing  of  the  original  and  the 
amended  petition.  We  have  shown  that  the 
action  was  not  barred  at  the  time  of  the 
filing  of  the  amended  petition,  and,  as  was 
tersely  said  by  the  trial  Judge  in  his  mem- 
orandum filed  herein: 

"This  argument  of  defendant's  may  be  brushed 
aside,  because  it  is  based  on  a  premise  not  found- 
ed on  fact." 

[5]  Conceding  the  insufficiency  of  the  orig- 
inal petition,  defendant's  argument  that  the 
amended  petition  constituted  a  departure 
was  waived  by  his  answering  to  the  merits 
and  proceeding  to  trial.  To  render  the  plea 
available  that  an  amended  petition  consti- 
tutes a  new  tause  of  action,  the  defendant 
should  stand  on  his  objection  thereto,  and  not 
waive  same  by  answering  over  and  going  to 
trial.  Castleman  v.  Castleman,  184  Mo.  loc. 
dt.  440,  83  S.  W.  757;  Schroeder  v.  Edwards, 
267  Mo.  459, 184  S.  W.  loc.  clt.  114. 

A  consideration  of  the  numerous  assign- 
ments of  error  and  of  the  record  in  its  entire- 
ty discloses  nothing  prejudicial  to  the  sub- 
stantial rights  of  the  defendant. 

It  therefore  follows  that  the  judgment  of 
the  trial  court  should  be  affirmed ;  and  it  Is 
so  ordered. 

GRAVES,  a  J.,  and  WOODSON  and  RE- 
vklle,  J  J.,  concur.  BLAIR,  J.,  concurs 
In  paragraphs  1  to  6,  inclusive,  and  result 
FARIS  and  BOND,  JJ.,  not  sitting. 


SCHNEIDER  GRANITE  CO.  v.  GAST 
REALTT  ft  INVESTMENT  CO. 
(four  cases). 
SAME  v.  INDEPENDENT  BREWERIES  CO. 
(Sots.  16439,  16414,  19464,  19465.) 

(Supreme  Court  of  Missouri.    In  Banc.  Dec. 
21,  1916.  Opinion  Modified  and  Motion  for 
Rehearing  Overruled  Jan.  17,  1917.) 

Appeal  and  Bbbob  <8=»1176*(1)— DibposHtiow 
or  Cause. 

Where  special  assessments  based  on  front- 
foot  rule  and  also  on  area  rule  were,  on  error 
to  the  United  States  Supreme  Court,  declared 
void  as  to  the  area  rule,  the  state  Supreme 
Court,  on  remand,  would  order  reversal  and  di- 
rect judgment  sustaining  the  assessment  as  to 
the  other  rule;  no  new  hearing  below  being 
necessary. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4588,  4592;  Dec.  Dig. 
«J=»1176(1).] 

Appeal  from  St  Louis  Circuit  Court;  J. 
Hugo  Grimm,  Judge. 

Four  actions  by  the  Schneider  Granite 


Company  against  the  Gast  Realty  &  Invest- 
ment Company,  and  against  the  Independent 
Breweries  Company.  Judgment  for  plaintiff, 
and  defendants  appealed.  In  division  two 
cases  affirmed,  but  judgments  as  to  the  Brew- 
ery Company  reversed  (259  Ma  153, 168  S.  W. 
692,  693,  694).  On  error  to  the  United  States 
Supreme  Court  the  first  two  judgments  were 
reversed  (240  U.  S.  55,  36  Sup.  Ct  254,  255, 
400,  60  L.  Ed.  623).  Cases  transferred  to 
the  State  Supreme  Court  in  banc.  Reversed 
and  remanded,  with  directions. 

Holland,  Rutledge  ft  Lashly  and  David 
Goldsmith,  all  of  St  Louis,  for  appellants. 
Hickman  P.  Rodgers  and  Rodgers  &  Koern- 
er,  all  of  St  Louis,  for  respondents. 

WALKER,  J.  Cases  numbered  16439  and 
16414  have  heretofore  been  heard  and  de- 
termined in  Division  No.  2  and  the  Judg- 
ments of  the  trial  court  rendered  therein 
were  affirmed  (259  Mo.  153,  172,  166  S.  W. 
687,  692).  On  error  to  the  Supreme  Court 
of  the  United  States  there  was  a  reversal  of 
the  judgment  rendered  on  former  hearings 
(240  U.  S.  55,  36  Sup.  Ot  254,  255,  400,  60 
L.  Ed.  523),  on  the  ground  that  the  ordinance 
of  the  city  of  St  Louis  there  Involved  was 
Invalid  in  providing  for  special  assessments 
for  street  improvements  based  on  the  area 
of  the  property  assessed  without  requiring  an 
equal  depth  of  the  assessment  district,  there- 
by subjecting  lot  owners  having  a  greater 
depth  of  property  than  those  adjoining  them 
to  unequal  taxation.  Upon  the  coming  down 
of  the  mandate  of  the  Supreme  Court  of  the 
United  States  the  cases  above  numbered 
were  transferred  to  the  court  to  banc  as  well 
as  cases  numbered  19464  and  19465,  In  which 
the  underlying  ordinance  and  the  taxing  dis- 
trict were  the  same  as  in  cases  numbered 
16439  and  16414.  It  Is  conceded  by  counsel 
for  appellant  that  the  ruling  of  the  Supreme 
Court  of  the  United  States  is  determinative 
of  cases  19464  and  19465  as  well  as  cases 
16439  and  16414,  and  that  "the  facts  in  all  of 
the  cases  are  the  same,  the  depth  of  defend- 
ant's property  the  same,  and  the  alleged  dis- 
proportionate taxation  the  same."  Under 
these  circumstances  it  follows  that  a  like 
ruling  Is  applicable  here  in  all  of  these 
cases. 

A  reasonable  construction  of  the  ruling  of 
the  Supreme  Court  of  the  United  States  is 
that  it  is  limited  to  a  holding  of  the  in- 
validity of  the  ordinance  in  question  only 
so  far  as  the  latter  concerns  an  assessment 
of  property  for  street  Improvement  based  on 
the  area  rule. 

In  discussing  the  United  States  Supreme 
Court's  opinion  in  Ruecking  Con.  Co.  v.  Wlth- 
nell,  191  S.  W.  685,  not  yet  officially  report- 
ed, we  reached  a  like  conclusion. 

The  tax  bills  in  the  cases  under  review 
clearly  define  the  amounts  due  under  the 
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front-foot  rule  as  well  as  the  area  rule,  and 
state  the  respective  amounts  due  under  each. 

Our  conclusions  reached  in  cases  numbered 
16439  and  16414  have  not,  except  as  stated, 
been  questioned  by  the  Supreme  Court  of 
the  United  States.  Holding  as  we  do  that 
our  rulings  are  applicable  alike  to  all  of 
these  cases,  there  exists  no  reason  or  neces- 
sity for  another  hearing  below  of  the  mat- 
ters at  issue.  That  the  tax  for  street  im- 
provement under  the  charter  of  the  dty  of 
St  Louis  is  severable  there  can  be  no  ques- 
tion (Collier's  Estate  v.  West  Pav.  Co.,  180 
Mo.  loc.  eit.  376,  79  S.  W.  947),  and,  as  the 
amounts  due  under  each  of  the  methods  of 
taxation  are  separately  stated  in  the  tax 
bills,  no  difficulty  can  be  encountered  In  de- 
termining the  taxes  due  in  each  upon  the 
frontage  basis. 

We  therefore  reverse  and  remand  these 
cases,  with  directions  to  the  trial  court  to 
enter  up  Judgment  in  each  In  the  amounts 
heretofore  found  to  be  due  based  on  the  as- 
sessment under  the  front-foot  rule,  with  in- 
terest thereon  as  authorized  by  section  25  of 
article  6  of  the  charter  of  the  city  of  St. 
Louis;  and  it  is  so  ordered.  The  original 
opinion  rendered  herein  is  modified  only  to 
distinguish  the  facts  In  regard  to  the  status 
after  the  appeals  to  this  court  of  the  cases 
here  determined,  and  the  motion  for  rehear- 
ing filed  therein  4s  overruled.  All  concur, 
except  BOND,  WILLIAMS,  and  PARIS.  JJ., 
not  sitting. 


JOHNSON  et  al.  v.  CROWLEY  et  al. 
(No.  17880.) 
(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  1,  1916.) 

1.  Deeds  €=>211(3)— Validity—  Evidence. 

In  an  action  of  ejectment  and  to  have  title 
to  property  decreed  in  plaintiffs,  in  which  two 
defendants  in  possession  answered,  admitting 
possession  as  tenants  of  the  third  defendant, 
and  third  defendant  claiming  under  a  quitclaim 
deed  from  the  tenants,  answered  praying  for 
affirmative  relief  canceling  the  deed  from  the 
tenants  to  plaintiffs  under  which  plaintiffs  claim 
on  the  ground  of  fraud,  evidence  held  to  warrant 
a  decree  for  plaintiffs  on  the  issues. 

[Ed.  Note.— For  other  cases,  Bee  Deeds,  Cent 
Dig.  H  644,  645;  Dec.  Dig.  <8=211(3).J 

2.  Deeds  «=77— Right  to  Contest  Valid- 
ity. 

In  an  action  in  ejectment  and  to  qniet  title 
in  plaintiffs,  defendants  in  possession,  who  have 
disclaimed  interest,  but  possession  as  tenants  of 
their  codefendant,  have  no  standing  in  a  court 
of  equity,  although  defendant  landlord,  claiming 
under  a  quitclaim  deed  from  the  tenants,  seeks 
to  have  the  previous  deed  from  defendant  ten- 
ants to  plaintiffs  under  which  plaintiffs  claim 
set  aside  on  the  ground  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  (  209 ;  Dec.  Dig.  «=>77.] 

8.  Deeds  «=»77— Right  to  Contest  Valid- 
ity. 

In  an  action  in  ejectment  and  to  quiet  title 
in  plaintiffs,  defendant  claiming  under  a  quit- 
claim from  his  codefendants  in  possession  as  his 
tenants,  had  no  standing  in  equity  to  assert 
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fraud  in  the  procurement  of  the  prior  deed  from 
the  tenants  to -plaintiffs  under  which  plaintiffs 
claimed,  since  the  quitclaim  deed  did  not  trans- 
fer the  action  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  209;  Dec.  Dig.  «=»77i] 

4.  Cancellation  of  Instruments  @=>23  — 
Right  to  Relief— Statu  Quo. 
In  an  action  in  ejectment  and  to  quiet  title, 
defended  on  the  ground  that  plaintiffs'  deed  was 
obtained  through  fraud,  and  praying  that  it  be 
canceled,  where  defendants  did  not  offer  to 
place  the  parties  in  statu  quo,  equity  will  deny 
all  relief. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  |  32;  Dec.  Dig.  «=» 
23.] 

Appeal  from  St  Louis  Circuit  Court; 
Thomas  C.  Hennings,  Judge. 

Suit  by  Rosa  Johnson  and  others  against 
Kate  Crowley  and  others.  From  a  decree  for 
plaintiffs,  and  for  defendants  Ben  E.  W. 
Ruler  and  another,  defendant  Crowley  and 
others  appeal  Affirmed. 

This  suit  was  instituted  In  the  circuit 
court  of  the  city  of  St.  Louis  by  the  plain- 
tiffs against  the  respondents. .  The  petition 
was  in  two  counts:  The  first  is  an  action  in 
ejectment  to  recover  the  possession  of  a  cer- 
tain house  and  lot  situate  in  said  city,  par- 
ticularly described  in  the  petition;  the  sec- 
ond is  a  proceeding  in  equity  setting  up  af- 
firmative matters,  and  asks  that  the  title 
to  said  property  be  decreed  to  be  in  them. 

The  answer  of  the  Crowleys  admitted  they 
were  in  the  possession  of  the  property  as  the 
tenants  of  McElroy,  but  denied  having  any 
other  Interest  in  the  same.  McElroy's  an- 
swer pleaded  that  the  sale  of  the  property  by 
the  Crowleys  to  the  Johnsons  was  procured 
by  fraud  and  deception  practiced  upon  them 
by  the  latter;  that  he  had  purchased  the 
land  from  the  Crowleys  and  the  title  thereto 
had  been  conveyed  to  him  by  their  quitclaim 
deed,  and  with  this  prayer: 

"Wherefore  the  premises  considered  defendant 
prays  that  the  said  deed  to  the  property  describ- 
ed in  the  petition  executed  by  defendants,  Rate 
Crowley  and  Francis  Crowley,  be  set  aside  and 
for  naught  held,  and  that  the  deed  of  trust  exe- 
cuted by  plaintiffs  on  said  property  now  held  by 
the  West  St  Louis  Trust  Company  be  set  aside 
and  for  naught  held  (the  Johnsons  in  the  mean- 
time having  mortgaged  the  property  to  the  trust 
company),  and  that  this  court  decree  that  the 
clouds  on  defendant's  title  created  by  said  deed 
aad  deed  of  trust  be  removed,  and  defendant  de- 
clared to  be  the  lawful  owner  of  said  property, 
and  for  all  other  proper  relief  and  for  his  costs 
in  this  behalf  expended." 

And  it  asked  that  the  deed  conveying  the 
property  to  the  Johnsons  be  set  aside  and 
canceled,  eta 

The  cause  was  tried  before  the  court, 
which  resulted  In  a  decree  in  favor  of  the 
plaintiffs,  and  the  defendants  Ben  E.  W. 
Ruler,  trustee  for  Matilda  Johnson  and  the 
West  St  Louis  Trust  Company,  who  were 
made  defendants  because  they  held  certain 
deeds  of  trust  on  the  property  (not  material 
to  this  case).    After  unsuccessfully  moving 
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for  a  new  trial,  the  defendants  Kate  and 
Francis  Crowley  and  John  McBlroy  duly  ap- 
pealed the  cause  to  this  court 

The  facts  of  the  case,  as  disclosed  by  the 
pleadings  and  evidence,  are  few  and  simple. 
The  defendants  Crowley  owned  the  property 
In  controversy,  and  had  advertised  It  for 
sale,  and  within  a  few  days  thereafter  the 
plaintiffs,  with  one  Meban,  called  at  the  home 
of  the  Crowieys  and  negotiated  with  what 
they  term  "an  earnest  money  contract"  for 
the  sale  of  the  property  to  plaintiffs  for  the 
sum  of  $1,450,  $800  of  it  to  be  paid  in  cash 
and  the  balance,  1865,  with  Interest,  to  be 
secured  by  a  second  deed  of  trust  on  another 
piece  of  property  owned  by  the  plaintiffs, 
which  was  mortgaged  for  $1,500,  and  was 
worth  between  $2,200  and  $2,600.  Shortly 
after  the  negotiation  of  the  contract  of  sale, 
the  Crowieys,  by  proper  deeds,  conveyed  the 
property  therein  described  to  the  plaintiffs, 
and  received  the  $800  cash  and  the  notes  for 
the  $665,  and  deed  of  trust  securing  the 
same,  thereby  closing  up  the  transaction. 
Shortly  after  the  completion  of  the  sale,  the 
Crowieys,  for  the  first  time,  as  they  claim, 
discovered  that  their  deed  of  trust  securing 
the  $665  was  a  second  deed  of  trust,  and  was 
subject  to  a  previous  deed  securing  the  sum 
of  $1,500. 

The)  Interest  on  this  $1,500  not  having 
been  paid  as  provided  for  by  the  deed  of 
trust,  the  property  was  advertised  and  sold, 
which,  of  course,  cut  out  and  destroyed  the 
value  of  the  second  deed  securing  the  Crow- 
leys  for  $665. 

Prior  to  the  institution  of  this  suit,  but 
subsequent  to  the  conveyance  made  to  John- 
son, the  Crowieys  executed  a  quitclaim  deed 
to  McElroy,  purporting  to  convey  the  proper- 
ty In  controversy  to  him. 

Hugh  D.  McCorkle,  of  St  Louis,  for  appel- 
lants Kate  and  Francis  Crowley.  Eugene 
Hale,  of  St  Louis,  for  respondents  Rosa  and 
Charles  R.  Johnson. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  [1]  I.  The  only  evidence  of  fraud 
introduced  by  appellants  tended  to  show  that 
when  the  "earnest  money  contract"  was  sign- 
ed by  the  Crowieys  they  were  possessed  of 
only  a  limited  education,  having  only  gone 
through  the  fourth  grade  of  the  public 
schools;  that  they  were  ordinary  working 
people,  and  Inexperienced  iu  real  estate 
transactions ;  and  that  when  the  contract  of 
sale  was  read  to  and  signed  by  them,  they 
did  not  fully  understand  It  The  substance 
of  their  testimony  upon  this  point  is  stated 
by  their  counsel  In  the  following  language: 

"8.  That  defendants  not  being  able  to  under- 
stand said  paper  from  the  reading,  but  hearing 
something  about  notes  secured  by  a  deed  of 
trust,  requested  said  Mehan  to  explain  said  pa- 
per, and  thereupon  said  plaintiffs  acting  in  con- 
cert with  and  through  said  Mehan  explained  to 
said  defendants  that  plaintiffs  were  to  give  said 
defendants  the  sum  of  $800  in  cash,  and  a  se- 


ries of  notes  secured  by  a  deed  of  trust  amount- 
ing to  $665.  That  said  deed  of  trust  was  on  a 
brick  dwelling  house  on  Lucky  street,  worth 
$2,600,  and  that  said  notes  were  as  good  as 
gold;  were  payable  by  a  man  earning  $75  per 
month,  who  also  received  a  pension  of  $25  per 
month,  and  that  said  notes  had  so  far  as  they 
had  matured  been  promptly  paid,  and  that  they 
were  as  good  as  'old  wheat  in  a  mill.' " 

They  further  testified  that  the  plaintiffs 
stated  to  them  that  the  maker  in  the  first 
deed  of  trust  was  amply  able  to  take  care 
of  and  pay  the  Interest  and  principal  on  the 
notes  secured  thereby  as  tbey  matured.  All 
of  this  testimony  of  the  appellants  was  con- 
tradicted by  the  plaintiffs  and  other  wit- 
nesses. 

The  court  found  the  issues  for  the  plain- 
tiffs, and  we  are  satisfied  that  upon  the  evi- 
dence the  court  was  fully  warranted  In  that 
finding;  In  fact,  we  are  unable  to  see  how 
it  could  have  found  any  other  way. 

[2,  3]  II.  But  Independent  of  the  question 
of  fraud  mentioned,  we  are  unable  to  see  un- 
der the  pleadings  upon  what  ground  the  ap- 
pellants have  any  standing  In  a  court  of  equi- 
ty. The  Crowieys  certainly  have  none,  for 
they  disclaim  all  interest  in  the  property, 
save  that  of  possession  of  it  as  the  tenants 
of  McElroy;  and  certainly  McElroy  has  no 
such  standing  because  the  conveyance  of  the 
house  and  lot  to  him  by  the  Crowieys  by 
means  of  a  quitclaim  deed  did  not  transfer 
to  him  the  action  of  fraud,  if  any,  they  had 
against  the  Johnsons. 

[4]  Moreover,  neither  the  Crowieys  nor  Mc- 
Elroy offered  to  rescind  the  contract  of  sale 
or  to  otherwise  place  the  parties  in  statu 
quo.  Without  that  equity  will  deny  all  re- 
lief. 

The  judgment  of  the  circuit  court  is  affirm- 
ed. All  concur. 


STATE  ex  rel.  HAGERMAN  v.  DRABELLE 
et  al.,  Board  of  Election  Com'rs. 

(Supreme  Court  of  Missouri.  In  Banc.   Dec.  4, 
1916.) 

Mandamus  «=»74(3)— Existence  of  Remedy— 
Acta, 

Mandamus  win  not  lie  to  compel  a  board 
of  election  commissioners  to  rescind  its  action 
in  accepting  a  certificate  of  nomination  and  to 
desist  from  placing  the  candidate's  name  on  the 
ballot,  on  the  ground  that  there  was  no  vacancy 
in  the  office,  where  they  acted  in  good  faith  and 
within  the  scope  of  their  authority  in  deciding 
there  was  a  vacancy  and  in  placing  the  name  on 
the  ballot  before  the  proceeding  was  brought, 
there  being  no  clearly  manifested  determination 
to  disobey  a  clear  and  unambiguous  law, 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  |  150;  Dec.  Dig.  c£=>74(3).] 
Graves,  O.  J.,  dissenting. 

Original  mandamus  by  the  State,  on  the  re- 
lation of  James  Hagerman,  Jr.,  against  J.  W. 
Drabelle  and  others,  constituting  the  Board 
of  Election  Commissioners  of  the  City  of  St 
Louis  and  State  of  Missouri.  Peremptory 
writ  denied,  and  alternate  writ  quashed. 


4t=»JTor  other  cases  see  same  topic  end  KHY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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This  la  an  original  proceeding  Instituted 
In  this  court  by  the  relator  to  obtain  a  writ 
of  mandamus  to  compel  the  respondents,  con- 
stituting the  board  of  election  commissioners 
of  the  city  of  St  Louis,  to  rescind  its  action 
In  accepting  Nat  Goldstein's  certificate  of 
nomination  as  circuit  clerk  of  the  city  of  St 
Louis  on  the  Republican  ticket  and  to  com- 
mand the  board  to  desist  from  placing  his 
name  upon  the  ballot  at  the  November  elec- 
tion, 1916.  The  alternate  writ  was  issued, 
and  the  respondents  in  due  time  made  return 
thereto,  and  upon  the  incoming  of  the  return, 
relator  moved  for  judgment  on  the  pleadings. 
The  facts  of  the  case  are  undisputed,  and  are 
as  follows: 

"Charles  Graves  was  elected  circuit  clerk  of 
the  city  of  St  Louis  at  the  general  election  of 
1914  to  serve  until  four  years  after  the  first 
Monday  of  January,  1915.  He  died  on  June  11, 
1916,  while  acting  as  said  circuit  clerk.  June 
2,  1916,  was,  under  section  5859  of  the  Pri- 
mary Law  (R.  S.  Mo.  1909),  the  last  day  on 
which  a  candidate  for  any  office  could,  by  filing 
a  declaration  of  his  candidacy  for  said  office, 
secure  the  printing  of  his  name  upon  the  official 
ballot  to  be  voted  upon  at  the  primary  election 
to  be  held  on  August  1,  1916.  On  June  22, 
1916,  the  then  Republican  City  Central  Com- 
mittee of  the  City  of  St.  Louis  selected  Nat 
Goldstein  as  the  Republican  candidate  for  the 
office  of  circuit  clerk  of  the  city  of  St  Louis 
to  be  voted  on  at  the  general  election  on  No- 
vember 7,  1916,  and  presented  a  certificate  of 
said  selection  and  a  receipt  for  the  filing  fee, 
as  provided  by  law,  to  the  board  of  election 
commissioners  of  the  city  of  St.  Louis,  and  re- 
quested the  said  board  to  receive  the  same  and 
place  the  name  of  said  Nat  Goldstein  as  the 
candidate  for  the  said  office  of  circuit  clerk  on 
the  official  ballot  at  the  November,  1916,  general 
election,  under  the  caption  of  Republican  tick- 
et but  said  board  refused  so  to  do,  on  the 
ground  that  the  Republican  City  Central  Com- 
mittee, as  then  existing,  was  not  the  proper  com- 
mittee to  make  the  said  selection  of  said  can- 
didate. On  August  8,  1916,  the  Republican  City 
Central  Committee  of  the  city  of  St  Louis, 
which  had  heen  elected  at  the  primary  election 
on  August  1st,  selected  Nat  Goldstein  as  the 
Republican  candidate  .for  the  office  of  said  cir- 
cuit clerk,  to  be  voted  on  at  the  general  elec- 
tion to  be  held  in  November,  1916.  On  presen- 
tation of  this  certificate  of  selection  ana  nomi- 
nation, together  with  the  receipt  for  filing  fee, 
to  the  board  of  election  commissioners,  respon- 
dents herein,  said  board  of  election  commission- 
ers, accepted  said  certificate  and  announced  its 
intention  of  placing  the  name  of  Nat  Goldstein 
on  the  Republican  ticket,  to  be  voted  for  on 
November  7,  1916,  as  candidate  for  said  office. 
The  petition  for  mandamus  in  the  case  at  bar 
was  filed  by  James  Hagerman,  Jr.,  who  was 
appointed  by  the  Governor  pursuant  to  the 
terms  of  section  2674,  R,  S.  Mo.  1909.  By  this 
proceeding  mandamus  is  sought  to  compel  the 
board  of  election  commissioners  to  rescind  its 
action  in  accepting  Mr.  Goldstein's  certificate 
of  nomination  ana  to  command  the  board  to 
desist  from  placing  his  name  upon  the  ballot  at 
the  November  election." 

It  should  be  borne  in  mind  that  the  Repub- 
lican Committee  in  putting  Goldstein's  name 
on  the  ticket  acted  in  absolute  good  faith  in 
that  regard,  both  as  to  the  facts  and  the  law 
of  the  case.  Owing  to  the  limited  time  be- 
tween the  bringing  of  the  suit  and  the  No- 
vember election,  the  court,  after  hearing  the 
arguments  of  counsel  and  an  investigation  of 


the  authorities,  decided  the  case  orally 
against  relator,  prior  to  writing  an  opinion 
in  the  case.  It  now  becomes  my  duty  to 
write  the  opinion. 

Morton  Jourdan,  Benjamin  H.  Charles, 
Frumberg  &  Russell,  and  Lee  W.  Hagerman, 
all  of  St  Louis,  for  relator.  John  T.  Barker, 
Atty.  Gen.,  and  W.  T.  Rutherford,  Asst  Atty. 
Gen.  (Spencer  &  DonneU,  and  Jesse  McDon- 
ald, all  of  St  Louis,  of  counsel),  for  respond- 
ents. Peyton  A.  Parks,  of  Clinton,  amicus 
curiae. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  I.  The  first  question  presented  by 
this  record  for  determination  is,  Was  man- 
damus the  proper  remedy  in  this  case? 

The  relator  cites  us  to  numerous  adjudica- 
tions in  support  of  bis  affirmation  of  that 
question,  while  counsel  for  respondents  cite 
no  authority  whatever. 

We  will  briefly  consider  those  cited  by 
counsel  for  the  relator.  The  first  is  that  of 
State  ex  rel.  v.  Francis,  95s  Mo.  44,  8  S.  W.  1. 
In  brief,  that  case  holds  that  where  the 
board  of  police  of  the  city  of  St  Louis  in- 
structed the  chief  of  police  not  to  enforce 
the  Sunday  closing  laws  against  the  sale  of 
wine  on  Sunday,  mandamus  would  lie  to  com- 
pel the  enforcement  of  the  law,  regardless 
of  said  instruction.  That  ruling  was  bot- 
tomed upon  the  ground  that  said  Instruction 
was  nothing  more  than  an  order  to  the  chief 
not  to  enforce  the  law,  and  therefore  a  re- 
fusal to  act  in  the  premises.  That  ruling 
was  proper,  and  the  same  doctrine  would  ap- 
ply to  the  circuit  court  or  other  tribunal 
which  should  make  an  order,  declaring  that 
It  would  not  try  a  case  properly  pending 
therein. 

In  the  case  of  Attorney  General  v.  Board 
of  Supervisors,  166  Mich.  61,  131  N.  W.  163, 
it  was  held  that  it  was  not  able  to  deter- 
mine and  declare  the  result  of  the  election, 
and  passed  a  resolution  to  that  effect  and 
adjourned.  Said  action  of  the  board  was 
nothing  more  nor  less  than  a  ministerial 
body  refusing  to  perform  its  duties,  and  that 
mandamus  was  the  proper  procedure  to  com- 
pel it  to  act  That  is  the  same  doctrine  an- 
nounced in  the  Francis  Case,  supra. 

In  re  Noble,  34  App.  Div.  55,  54  N.  Y. 
Supp.  42,  the  court  held  that  where  a  county 
in  the  state  of  New  York  had  been  divided 
into  two  counties,  and  that  the  county  clerk 
of  the  original  county  at  the  next  election  to 
be  held  therein  proposed  to  place  the  names 
of  candidates  on  ballots  for  an  election  to  be 
held  covering  the  territory  of  both  counties, 
the  same  as  if  there  had  been  no  division  of 
the  original  county,  mandamus  would  lie  to 
prevent  the  clerk  from  placing  the  names  of 
the  candidates  of  the  original  county  upon 
the  ballots  embracing  both  counties.  That 
decision  was  based  upon  the  ground  that  the 
clerk  of  one  county  hod  no  authority  or  ju- 


Digitized  by  Google 


STATE  v.  DBA  BELLS 


693 


rlsdlction  to  Interfere  with  the  election  of 
another  county.  That  was  proper. 

In  State  v.  Smith,  67  Neb.  41,  77  N.  W. 
384,  the  Democratic  Committee  of  Buffalo 
County  called  a  meeting  to  nominate  candi- 
dates, and  thereafter  4  of  the  28  members  of 
the  committee  met,  without  notice,  and  nomi- 
nated the  candidates.  Upon  those  facte  the 
court  held  that  mandamus  would  lie  to  pre- 
vent the  county  clerk  from  placing  the  names 
of  said  candidates  upon  the  official  ballots. 
That  ruling  was  correct,  because  4  members 
of  a  committee  composed  of  28  did  not  con- 
stitute the  committee,  nor  had  they  any  au- 
thority to  act  for  It  Its  nominations  were 
absolutely  null  and  void,  the  same  as  if  they 
had  never  been  made. 

In  State  ex  rel.  v.  Metcalf,  18  S.  D.  398, 
100  N.  W.  923, 67  L.  R.  A.  831,  it  was  held  that 
where  two  sets  of  candidates  were  claiming 
to  be  the  nominees  of  the  Republican  party, 
and  where  the  county  auditor  was  about  to 
place  the  names  of  one  set  of  candidates  on 
the  official  ballot,  mandamus  would  lie  to  aid 
the  relators  who  were  legally  nominated. 
That  ruling  was  correct  because  no  action 
had  been  taken  by  the  auditor. 

In  O'Hanlon  v.  Calvert,  88  N.  J.  Law,  83, 
96  AO.  631,  where  a  new  1918  law  provided 
that  a  city  of  the  second  class  should  have 
an  assembly  consisting  of  one  member  from 
each  ward,  when  the  said  law  went  into  ef- 
fect, the  council  of  Elizabeth,  N.  J.,  consisted 
of  2  members  from  each  ward,  24  in  all,  1 
from  each  ward,  12  In  all,  retiring  in  Janu- 
ary, 1916,  and  the  other  12  retiring  In  Janu- 
ary, 1917.  The  city  of  Elisabeth  was  brought 
under  the  1913  law  by  an  act  of  1914.  At  the 
1916  primary,  candidates  filed  for  the  12  offic- 
es of  members  of  the  council  whose  terms 
expired  In  January,  1916,  and  nominations 
for  such  offices  were  made  at  the  primaries 
and  certified  to  the  county  clerk,  who  Inform- 
ed the  relator  that  he  would  place  the  names 
of  such  nominees  on  the  1915  electoral  ticket 
Relator  applied  for  mandamus  to  compel 
county  clerk  not  to  put  the  nominees  on  the 
ballot  Respondents  set  up  that  the  1918  law 
was  unconstitutional,  whereupon  it  was  held 
that  the  said  law  was  constitutional,  and 
that  mandamus  would  lie  to  compel  the  re- 
spondents to  omit  the  nominees'  names  from 
the  ballot,  on  the  ground  that  before  an  elec- 
tion could  be  held  to  lawfully  nominate  mem- 
bers of  the  city  council  under  the  new  law, 
the  terms  of  the  12  coundlmen  who  were  due 
to  retire  in  January,  1917,  must  be  allowed  to 
expire.  This  ruling  was  correct  The  clerk 
had  not  acted,  but  had  threatened  to  act. 

In  the  case  of  Elliott  v.  Detroit  (1899)  121 
Mich.  611,  84  N.  W.  820,  mandamus  was  is- 
sued to  compel  city  officials  to  refrain  from 
submitting  to  the  voters  at  an  election  the 
question  of  certain  amendments  to  the  munic- 
ipal charter,  where  it  had  not  been  done, 
and  the  court  held  that  mandamus  was  the 
proper  remedy,  because  the  law  under  which 
the  amendments  were  submitted  was  void. 


In  the  case  of  Owen  v.  Secretary  of  State, 
171  Mich.  690, 137  N.  W.  227,  where  a  vacancy 
was  to  be  filled  in  the  office  of  circuit  judge 
at  the  November,  1912,  election,  under  a 
direct  primary  law,  which  provided  that  the 
primary  election  should  take  place  on  the 
third  Tuesday  in  August  1912,  and  that 
names  of  candidates  to  be  voted  on  must  be 
filed  20  days  prior  thereto,  and  a  writ  of  pro- 
hibition was  brought  to  prohibit  the  secre- 
tary of  state,  with  whom  names  of  candidates 
at  such  primary  were  sought  to  be  filed,  from 
receiving  such  names,  the  ground  of  the  ap- 
plication would  be  treated  as  one  for  a  writ 
of  mandamus,  but  since  the  direct  primary 
law  was  the  proper  method  of  nomination, 
the  writ  would  be  denied. 

In  the  case  of  State  ex  reL  v.  Goff,  129 
Wis.  668,  109  N.  W.  628,  9  L.  H.  A.  (N.  S.) 
916,  where  the  clerk  was  threatening  to  put 
the  name  of  a  candidate  on  the  official  ballot, 
and  where  the  time  was  so  short  that  If  ac- 
tion was  not  taken  before  the  name  of  such 
candidate  was  actually  printed  on  the  ballot, 
any  action  to  prevent  the  same  would  have 
been  vain,  the  court  held  that  mandamus 
would  lie,  at  the  relation  of  the  other  candi- 
date, to  compel  the  omission  of  the  name  from 
the  ballot 

In  the  case  of  Oayle  v.  Owen  County  Court, 
88  Ky.  61,  mandamus  was  brought  against  the 
judge  and  clerk  of  the  county  court  to  order 
them  not  to  record  the  result  of  a  vote  at  a 
local  option  election,  on  the  ground  that  the 
law  under  which  the  election  was  held  was 
unconstitutional.  It  was  held  that  mandamus 
was  the  proper  remedy,  but  the  writ  was  de- 
nied on  the  ground  that  the  law  was  uncon- 
stitutional. 

In  the  case  of  Keough  v.  Holyoke,  166 
Mass.  403,  31  N.  E.  387,  It  was  held  that 
mandamus  would  He  to  compel  the  city  to 
accept  the  official  bond  of  relator  as  collec- 
tor, and  that  an  opposing  claimant  to  the 
office  of  collector  should  be  ordered  from 
usurping  the  office. 

In  the  case  of  Bradley  v.  Canvassers  (1908) 
154  Mich.  274,  ilT  N.  W.  649,  where  election 
canvassers  were  proceeding  to  compare  the 
ballots  with  the  poll  lists  in  the  course  of  a 
recount- of  ballots  cast  at  an  election,  It  was 
held  that  such  proposed  action  was  beyond 
the  jurisdiction  of  the  canvassers,  and  that 
mandamus  would  lie  to  order  them  to  pro- 
ceed with  the  recount  without  such  compari- 
son. 

In  the  case  of  State  ex  rel.  v.  Gn>bs 
(1871)  13  Fla.  65,  7  Am.  Rep.  233,  where  a 
state  board  of  canvassers  had  only  partially 
completed  their  work  and  had  adjourned,  It 
was  held  that  mandamus  would  lie  to  compel 
them  to  reconvene  and  finish  the  canvass. 

The  ruling  in  all  of  the  last  four  cases 
was  correct;  none  of  the  officers  had  acted. 

In  the  case  of  State  ex  rel.  v.  Doyle,  40 
Wis.  175,  22  Am.  Rep.  692,  it  was  held  that 
mandamus  would  lie  to  compel  the  secretary 
of  state  to  revoke  the  license  of  a  foreign 
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insurance  company,  as  required  by  the  stat- 
ute of  the  state,  under  which  It  had  forfeited 

til©  SflIX16. 

In  People  ex  rel.  v.  Hilliard,  29  111.  420, 
it  was  held  that  where  a  statute  provided 
that,  in  case  of  a  tie  vote  for  an  office,  the 
candidates  therefor,  under  the  supervision  of 
the  election  officers,  should  settle  the  elec- 
tion by  lot,  said  officers  had  no  authority 
to  change  any  vote  cast  for  one  of  the 
candidates  and  cast  it  for  the  other,  there- 
by electing  the  latter,  and  that  mandamus 
would  He  to  compel  said  officers  to  permit 
the  candidate  to  settle  the  same  by  lot 

That  case  was  properly  decided,  for  the 
reason  that  the  officers  had  not  attempted  to 
do  what  the  statute  required  of  them,  but 
had  done  something  not  authorized  or  per- 
mitted thereby,  which  was  the  same,  In  legal 
effect,  as  if  they  had  not  acted  at  all. 

To  the  same  effect  is  the  case  of  State  ex 
rel.  v.  Grace,  83  Wis.  295,  63  N.  W.  444. 

Clearly  those  cases  were  properly  decided. 

In  People  ex  rel.  v.  Alderman,  88  Hun, 
203,  34  N.  Y.  Supp.  661,  and  People  ex  rel. 
v.  Canvassers,  129  N.  Y.  469,  29  N.  E.  361, 
it  was  held  that  where  a  candidate  was  vot- 
ed for  under  his  correct  name,  and  was  elect- 
ed, but  the  return  showed  through  inadver- 
tence an  error  had  been  committed  by  slight- 
ly changing  his  name  In  a  sample  ballot  at- 
tached to  the  return,  mandamus  would  lie 
to  compel  the  supervisors  to  count  the  bal- 
lots as  actually  cast,  notwithstanding  said 
error. 

That  ruling  was  proper,  for  they  had  not 
counted  those  votes,  although  it  was  their 
duty  to  do  so. 

In  People  ex  rel.  v.  Beam,  103  N.  Y.  Supp. 
818,  it  was  held  that  mandamus  would  lie 
to  compel  the  Inspectors  of  an  election  to 
reconvene  and  reject  unofficial  ballots,  as 
prescribed  by  statute,  Instead  of  leaving 
them  in  the  ballot  boxes. 

In  Graham  v.  Supervisors  (Mich.)  156  N. 
W.  344,  it  was  said  that  mandamus  would 
compel  election  commissioners  to  reconvene 
and  determine  the  sufficiency  of  an  election 
petition,  which  the  statute  required,  and 
which  they  had  refused  to  do. 

That  ruling  was  clearly  correct;  they  had 
declined  to  do  that  which  the  statute  re- 
quired of  them. 

It  was  held  in  Smith  v,  Wenxel  (Sup.)  157 
N.  Y.  Supp.  85,  that  mandamus  would  lie  to 
compel  election  officers  to  correct  clerical 
errors,  and  to  correctly  count  the  ballots 
cast 

By  reading  the  cases  mentioned,  It  will 
be  seen  that  all  of  them  held  one  of  three 
things:  First,  that  where  an  officer  had  re- 
fused to  perform  some  ministerial  duty;  sec- 
ond, where  such  an  officer  had  attempted  to 
perform  an  act  over  which  he  had  no  juris- 
diction whatever;  and  third,  that  where  such 
an  officer  in  the  performance  of  his  duty 
had,  through  inadvertence,  committed  a  cleri- 
cal error,  which  appeared  upon  the  face  of 


the  record.  In  all  such  cases  mandamus 
will  lie  to  compel  a  ministerial  officer  to  act 
But  none,  of  those  cases  apply  to  the  case  at 
bar.  Here  the  respondents  had  not  refused 
to  perform  the  duty  enjoined  upon  them  by 
the  statute,  but,  upon  the  contrary,  they 
fully  performed  it  before  this  proceeding 
was  instituted,  they  were  clearly  acting  with- 
in the  scope  of  their  jurisdiction  in  placing 
Goldstein's  name  on  the  ticket;  and  whether 
or  not  there  was  a  vacancy  in  said  office  at 
the  time  the  committee  nominated  him  to 
fill  the  same  was  a  question  for  it  to  deter- 
mine, and  that  the  respondents  acted  in  good 
faith  is  not  questioned;  nor  was  the  act  of 
the  committee,  or  that  of  the  respondents 
in  putting  Goldstein's  name  on  the  ticket  a 
clerical  error;  but  upon  the  contrary ,  in 
good  faith,  believing  that  there  was  a  vacan- 
cy in  said  office,  the  committee  undertook  to 
nominate  a  candidate  to  be  voted  for,  to  fill 
the  same,  and  in  pursuance  to  that  nomina- 
tion respondents  placed  his  name  on  the 
ticket  In  other  words,  the  general  rule  is 
mandamus  will  not  lie  when  the  officer 
sought  to  be  mandamused  has,  in  good  faith, 
performed  a  duty  prior  to  the  Institution  of 
the  suit- requiring  him  to  act,  provided  that 
in  such  performance  he  was  acting  within 
his  jurisdiction,  and  it  was  not  the  result  of 
some  clerical  error. 

This  doctrine  is  supported  by  all  the  au- 
thorities, including  those  just  considered  and 
cited  by  counsel  for  the  relator. 

This  brings  us  to  the  consideration  of  the 
vital  point  in  this  case.  Granting  that,  in 
certain  cases  embraced  within  an  exception 
to  the  general  rule  just  stated,  that  manda- 
mus will  lie  where  the  ministerial  officer  has 
acted  before  the  institution  of  the  suit,  do 
the  facts  of  this  case  bring  it  within  that 
exception?  The  exception  may  be  stated  in 
this  language:  That  where  the  law  la  clear 
and  unambiguous  and  the  facts  are  undis- 
puted, mandamus  will  lie  where  the  officer 
sought  to  be  mandamused  has  "clearly  mani- 
fested a  determination  to  disobey  the  law." 
In  such  a  case  the  courts  will  issue  the  writ 
and  even  undo  the  wrong  committed  by  the 
officer  and  compel  him  to  act  according  to 
law. 

This  exception  is  clearly  explained  in  the. 
case  of  State  ex  rel.  v.  Public  Schools,  134 
Mo.  296,  35  S.  W.  617,  56  Am.  St  Rep.  503, 
whare  the  statute  required  that  the  judges 
and  clerks  of  an  election  should  be  bi-par- 
tisan, to  be  selected  by  the  board  of  public 
schools  of  the  city  of  St  Louis,  and,  in  fla- 
grant violation  of  the  law  and  facts,  it  knowr 
ingly  and  intentionally  appointed  none  but 
Republican  judges  and  clerks.  After  the 
appointments  were  made,  mandamus  pro- 
ceedings were  brought  against  the  board  to 
compel  It  to  rescind  the  appointments  made 
and  to  make  appointments,  in  conformity  to 
the  mandate  of  the  statute.  In  that  ,  case 
this  court  held,  and  properly  so,  that  mandaf 
mus  would  lie,  and  issued  its  permanent 
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writ,  compelling  the  board  to  make  the  ap- 
pointments as  the  statute  required.  Judge 
Gantt,  In  that  case  said: 

"While  It  is  generally  true  that  mandamus 
will  not  lie  to  control  the  discretion  of  an  infe- 
rior tribunal  in  whom  a  discretion  is  Tested  in 
the  performance  or  nonperformance  of  certain 
duties  devolved  upon  it  by  law,  it  is  well  set- 
tled that  if  the  discretionary  power  is  exercised 
with  manifest  injustice,  the  courts,  are  not 
precluded  from  commanding  its  due  exercise. 
Such  an  abuse  of  discretion  is  controllable  by 
mandamus.  *  *  *  In  State  ex  reL  v.  State 
Board  of  Health,  108  Mo.  22  [16  S.  W.  322], 
this  court  adopts  in  the  following  words  the  lim- 
itation of  the  general  rule  as  announced  fn  III. 
State  Board,  etc.,  v.  People  ex  rel.  [123  111. 
227],  13  N.  E.  201,  supra:  There  are  some 
limitations  upon  the  rule  just  stated ;  for,  if  the 
board  of  health  should  exercise  its  powers  with 
manifest  injustice,  then  the  courts  may,  and 
will,  control  the  abuse  of  authority  by  the  writ 
of  mandamus.'  These  authorities  sufficiently  in- 
dicate that  when  an  inferior  tribunal  or  official 
body,  charged  with  the  performance  of  a  duty 
involving  a  discretion  in  the  exercise  thereof,  is 
guilty  of  a  gross  and  palpable  violation  of  the 
discretion  confided  to  it,  this  court,  in  the  ex- 
ercise of  the  superintending  control  conferred 
by  the  Constitution  of  the  state,  will  control 
the  inferior  tribunal  by  its  writ  of  mandamus, 
especially  if  the  right  violated  pertains  to  the 
public.  This  court  has  as  extensive  powers  and 
duties  in  this  respect  as  the  court  of  King's 
Bench  in  England.  As  was  said  in  Strong's 
Case.  20  Pick.  [Mass.]  495,  'In  every  well-con- 
stituted government,  the  highest  judicial  author- 
ity must  necessarily  have  a  supervisory  power 
over  all  inferior  or  subordinate  tribunals,  mag- 
istrates, and  all  others  exercising  public  author- 
ity. If  they  commit  errors,  it  will  correct  them. 
If  they  refuse  to  perform  their  duty,  it  will  com- 
pel them.  In  the  former  case  by  writ  of  error, 
fn  the  latter  by  mandamus.  •  *  •  It  not  only 
lies  to  ministerial,  but  to  judicial  officers.'  " 

There  Is  ample  authority  sustaining  the 
rale  announced  by  Judge  Gantt ;  the  facts  of 
the  cases  vary,  and  the  exception  recognized 
Is  stated  In  different  terms  to  meet  the  facts 
of  each  case,  but  all  state  the  same  general 
exception  before  mentioned. 

But  In  the  case  at  bar,  the  facts  do  not 
bring  It  within  that  exception  mentioned,  for 
the  obvious  reason  that  the  committee  and 
the  respondents  in  this  case  acted  in  good 
faith  before  this  suit  was  brought,  and  with- 
in the  scope  of  their  authority  when  they 
made  the  nomination  and  placed  the  name  on 
the  ticket  Having  so  acted,  mandamus  will 
not  lie ;  so  say  all  the  authorities. 

II.  When  this  case  was  presented  to  the 
court  counsel  for  respondents,  while  making 
the  point  that  mandamus  would  lie,  yet  It 
was  not  Insisted  upon,  nor  did  they  cite  any 
authority  in  support  thereof;  consequently 
the  oral  opinion  was  based  upon  the  merits 
of  the  case,  but  since  looking  Into  the  matter 
we  are  satisfied  that  the  writ  should  have 
been  denied  for  the  reason  that  mandamus 
was  not  the  proper  remedy.  Since,  however, 
the  same  general  result  was  reached  In  that 
opinion  that  we  have  here  announced,  no 
substantial  harm  was  done  the  relator;  on 
neither  theory  was  the  relator  entitled  to  the 


peremptory  writ.  Consequently  the  alter- 
nate writ  is  quashed. 

WALKER,  FABIS,  and  REVELLB,  JJ., 
concur.  BLAIR,  J.,  in  result  GRAVES,  C. 
J.,  dissents.  BOND,  J.,  not  sitting. 

BLAIR,  J.  As  stated  In  the  principal  opin- 
ion, our  conclusion, -orally  announced,  was 
"based  upon  the  merits  of  the  case."  I  pre- 
fer to  ground  upon  the  merits  my  concur- 
rence In  the  conclusion  reached.  Being  of 
opinion  this  record  shows  there  was  a  vacan- 
cy, that  Mr.  Goldstein  was  regularly  and  le- 
gally nominated,  and  that  respondents  were 
simply  proceeding  to  discharge  the  duties 
the  law,  In  the  circumstances,  imposed  upon 
them,  I  concur  in  denying  the  peremptory 
writ 
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(Springfield  Court  of  Appeals.  Missouri.  Dec. 
16,  1816.  Rehearing  Granted  Jan.  1,  1917. 
Original  Opinion  Refiled  Feb.  14,  1917.) 

L  Insurance  «=>58— Right  to  Reserve. 

In  the  absence  of  a  statute  or  some  provi- 
sion in  the  policy  giving  the  assured  in  a  lite  in- 
surance policy  a  right  to  the  reserve,  the  reserve 
belongs  to  the  insurance  company. 

[Ed.  Note.— For  other  cases,'  see  Insurance, 
Cent  Dig.  f  76;  Dec  Dig.  <8=>58.] 

2.  Insurance  <S=»367(2)  —Lira  Insubance  — 
Extended  Insurance. 

Under  the  terms  of  a  life  insurance  policy 
which  provided  that,  if  no  request  for  paid-up 
insurance  is  made,  in  cose  default  is  made  in  tie 
payment  of  premium,  the  insurance  shall  be  au- 
tomatically extended  according  to  a  table  allow- 
ing approximately  80  per  cent  of  the  reserve, 
but  that,  should  any  indebtedness  to  the  com- 
pany exist  such  indebtedness  shall  first  be  de- 
ducted in  ascertaining  the  single  premium  upon 
which  the  calculations  for  extended  insurance 
are  to  be  made,  and  the  net  premium  thus  ar- 
rived at  shall  form  the  basis  for  such  calcula- 
tions, and  the  calculations  shall  result  in  a  pro- 
portionate and  equitable  reduction  of  the  term 
of  extended  insurance,  where  the  insured  was  .in- 
debted to  the  company  at  the  time  of  a  default 
in  payment  of  a  premium,  in  ascertaining  the 
sum  available  to  extend  the  policy,  the  indebted- 
ness should  be  deducted  from  the  sum  available 
to  extend  the  policy  had  no  indebtedness  existed, 
and  not  from  the  total  amount  of  the  reserve. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  938;  Dec.  Dig.  <S=>367(2).] 

3.  Insubance  3=og67(2)— Life  Insurance  — 
Extended  Insurance— Statute. 

Rev.  St  1909,  f  6946,  will  not  be  construed 
to  prevent  an  insurance  company  and  an  insured 
to  contract  for  the  application  of  more  than 
three-fourths  of  the  reserve  toward  the  pur- 
chase of  extended  insurance. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §  938;  Dec.  Dig.  <S=>367(2).] 

Appeal  from  Circuit  Court,  Polk  County; 
0.  H.  Sklnker,  Judge. 

Action  by  Mary  E.  Payne,  as  trustee, 
against  the  Minnesota  Mutual  Life  Insurance 
Company.  Judgment  for  defendant  and 
plaintiff  appeals.  Affirmed. 
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Rechow  &  Pufahl,  of  Bolivar,  and  Humph- 
rey, Bozley  &  Reeves,  of  Kansas  City,  for 
appellant  Butler,  Mitchell  &  Hoke,  of  St. 
Paul,  Minn.,  and  Clyde  Taylor,  of  Kansas 
City,  for  respondent. 

PARRINGTON,  J.  This  case  was  appeal- 
ed from  the  circuit  court  of  Polk  county, 
where  Judgment  was  rendered  in  defendant's 
favor.  Hon.  C.  H.  Sklnker,  the  judge  before 
whom  the  case  was  tried  in  the  circuit  court, 
rendered  a  written  opinion,  a  copy  of  which 
is  furnished  us  in  respondent's  brief.  The 
disposition  of  the  case  made  by  him  is  so 
thorough  and  his  finding  so  conclusively  cor- 
rect that  we  shall  adopt  his  opinion  as  our 
opinion  In  this  appeal. 

In  view  of  that  fact  that  appellant  is  con 
tending  there  Is  no  forfeiture  clause  what- 
ever in  the  policy  in  question,  we  quote  the 
following  provision  of  the  policy,  which  Is 
not  set  forth  In  Judge  Sklnker's  opinion: 

"Tenth.  *  *  •  If  any  premium,  or  any 
note  given  for  premium,  or  any  indebtedness  is 
not  paid  on  or  before  the  day  when  due,  this  pol- 
icy shall  become  void,  and  all  payments  previous- 
ly made  shall  remain  the  property  of  the  com- 
pany, except  as  hereinbefore  provided." 

Judge  Sklnker's  opinion  is  as  follows: 

"This  is  a  suit  upon  a  life  insurance  policy, 
dated  June  18,  ,1*12,  and  issued  in  lieu  of  an 
assessment  certificate,  dated  September  7,  1892. 
The  policy  in  suit  provides  that  in  construing 
its  provisions  it  shall  be  considered  as  having 
been  in  force  from  the  18th  day  of  June,  1893, 
except  as  otherwise  provided  in  the  policy.  As 
this  policy  was  issued  for  a  premium  rated  for 
n  person  of  the  age  of  the  insured  on  June  18, 
1893,  it  was  issued  subject  to  a  lien  and  in- 
debtedness of  $326.74,  bearing  interest  at  S 
per  cent.  Item  7  on  the  second  page  of  the 
policy  provides  that:  'If  said  indebtedness  shall 
ever  exceed  the  reserve  for  this  policy,  computed 
as  below  provided,  and  according  to  the  actu- 
ary's or  combined  experience  table  of  mortality, 
the  excess  shall  be  paid  by  the  Insured.'  Fol- 
lowing said  item  7  is  a  table  of  the  loan,  paid- 
up,  and  extended  insurance  value  of  said  pol- 
icy at  the  end  of  each  year,  reckoning  from 
the  date  of  the  surrender  of  said  assessment 
certificate,  which  is  the  same  as  the  date  of  the 
issuance  of  this  policy.  Following  said  table 
in  the  policy  is  a  provision  that,  if  no  request  for 
paid-up  insurance  is  made,  in  case  default  is 
made  in  the  payment  of  any  premium,  the  insur- 
ance shall  be  automatically  extended  according 
to  said  table,  provided  that,  should  any  indebt- 
edness to  the  company  exist,  then  in  ascertaining 
the  single  premium  upon  which  the  calculations 
for  extended  insurance  are  to  be  made  such  in- 
debtedness shall  first  be  deducted,  and  the  net 
premium  thus  arrived  at  shall  form  the  basis  for 
said  calculations,  and  the  calculations  shall  re- 
sult in  a  proportionate  and  equitable  reduction 
of  the  term  of  extended  insurance. 

"Hie  assured  made  default  in  the  payment  of 
the  premium  due  June  18,  1913.  At  this  time 
the  reserve  on  the  policy  was  $809.16,  but  the 
assured  was  then  indebted  to  the  company  in  the 
sum  of  $713.83,  of  which  indebtedness  $568.83 
was  the  $326.74  with  interest  referred  to  in  the 
policy,  and  the  balance  represented  a  loan  of 
$165  made  to  the  assured  on  June  26,  1912,  of 
which  last  amount  $66  was  to  apply  on  the  pre- 
mium payment  due  June  18,  1912. 

"The  assured  died  on  April  21,  1914.  If  the 
assured  had  not  been  indebted  to  the  company 
at  the  time  he  made  default  in  the  payment  of 
premium,  on  June  18,  1913,  the  policy  would 


have  been  automatically  extended  for  seven  yean 
and  six  months.  The  net  single  premium  nec- 
essary to  extend  said  policy  for  seven  years 
and  six  months  was  $646.82,  and  the  net  single 

Sremium  necessary  to  extend  said  policy  from 
une  18,  1913,  the  date  of  default,  to  April  21, 
1914,  the  date  of  the  assured's  death,  is  $77.01. 

The  facts  as  thus  outlined  are  either  admit' 
ted  or  clearly  established,  and  upon  them  two 
principal  questions  arise: 

"First.  Docs  the  nonforfeiture  statute  (sec- 
tion 6946,  R.  S.  1909),  providing  that  three- 
fourths  of  the  reserve  shall  be  taken  as  the  net 
single  premium  for  extended  insurance,  apply  to 
and  control  this  policy?  If  the  statute  applies, 
then  plaintiff  cannot  recover,  as  three-fourths 
of  the  reserve  does  not  equal  the  indebtedness, 
and  there  was  nothing  to  extend  the  policy. 

"Second.  If  the  statute  does  not  apply,  then, 
under  the  terms  of  the  policy,  was  the  indebted- 
ness due  from  the  assured  to  the  company  to  be 
deducted  from  the  entire  reserve  of  said  policy, 
or  should  said  indebtedness  be  deducted  from  the 
sum  required  to  extend  said  policy  seven  years 
and  six  months?  If  the  indebtedness  should  be 
deducted  from  the  sum  required  to  purchase  sev- 
en years  and  six  months  extended  insurance, 
then  again  plaintiff  cannot  recover.  If,  how- 
ever, the  indebtedness  should  be  deducted  from 
the  entire  reserve  of  said  policy,  then  there 
would  remain  a  sum  sufficient  to  extend  said 
policy  beyond  the  date  of  the  assured's  death, 
and  the  plaintiff  is  entitled  to  recover. 

"Considering  the  second  proposition  first,  and 
construing  the  policy  as  though  the  statute  does 
not  control,  does  the  policy  provide  that  upon 
default  in  the  payment  of  premiums  the  indebted- 
ness of  the  assured  to  the  company  shall  be  de- 
ducted from  the  entire  reserve,  and  the  sum 
thus  obtained  used  to  extend  the  policy? 

"Plaintiff  contends  that  not  to  give  the  assured 
the  benefit  of  the  entire  reserve  is  to  virtually 
read  a  forfeiture,  a  thing  the  law  abhors,  into 
the  policy,  that  the  reserve  is  but  the  accumula- 
tion of  the  money  the  assured  has  paid  to  the 
company  and  that  he  ought  to  have  the  benefit 
of  it. 

[I]  "But  the  law  seems  to  be  settled  that,  in 
the  absence  of  a  statute,  or  some  provision  in  the 
policy  giving  the  assured  a  right  to  the  reserve, 
the  reserve  belongs  to  the  insurance  company 
and  not  the  assured.  State  ex  reL  Supreme 
Lodge  Knights  of  Pythias  v.  Vandiver.  213  Mo. 
loc.  cit.  214,  111  S.  W.  911  [16  Ann.  Cas.  283]. 

"If  the  reserve  belongs  to  the  assured,  and 
not  to  the  company,  then  section  6946,  giving  the 
assured  the  benefit  of  three-fourths  of  the  re- 
serve, and  usually  referred  to  as  the  nonfor- 
feiture statute,  deprives  the  assured  of  one- 
fourth  of  the  reserve  he  would  otherwise  get, 
and  is,  to  that  extent,  a  forfeiture  statute.  I 
think  it  is  clear  that  no  question  of  forfeiture 
is  involved. 

"Plaintiff  also  contends  that,  as  insurance  pol- 
icies are  prepared  in  advance  by  the  insurance 
companies,  and  usually  contain  intricate  tech- 
nical provisions,  they  should  be  liberally  con- 
strued in  favor  of  the  assured.  This  is  unques- 
tionably the  law.  It  is  a  rule  applicable  to  all 
complicated  contracts  carefully  prepared  in  ad- 
vance by  one  of  the  contracting  parties  who 
has  made  and  who  Imposes  his  own  conditions. 
The  application  of  such  a  rule  is  frequently  nec- 
essary to  protect  the  other  party  to  the  con- 
tract But  we  are  now  dealing  with  only  one 
provision  of  the  policy,  that  concerning  the  re- 
serve available  for  extended  insurance,  and  if 
the  rule  invoked  has  no  application  to  this  pro- 
vision, then  the  fact  that  the  policy  contains 
other  provisions  to  which  the  rule  would  apply, 
if  any  issue  should  arise  upon  them,  it  of  no  con- 
sequence. 

"Plaintiff  claims  that  section  6946,  R.  S.  1909, 
does  not  apply  for  the  reason  that  the  policy  is 
more  liberal  to  the  assured  than  the  statute,  and 
the  statute  should  be  construed  as  a  minimum 
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provision  for  the  assured,  The  statute  provides 
that  three-fourths  of  the  reserve  shall  be  taken 
In  ascertaining  the  premium  available  to  extend 
tie  policy,  and  if  the  policy  in  suit  is  more  lib- 
eral to  the  assured  than  the  statute,  it  is  because 
the  policy  gives  the  assured  the  benefit  of  more 
than  three-fourths  of  the  reserve.  Conceding, 
for  the  present,  that  plaintiff's  construction  of 
this  statute  is  correct,  still  the  statute  must  be 
taken  as  establishing  what  in  the' judgment  of 
the  Legislature  is  an  equitable  provision  for 
the  assured  when  the  policy  makes  no  provision 
for  extended  insurance.  But,  if  the  policy  is 
more  liberal  to  the  assured  than  the  statute, 
should  the  court,  strain  after  a  construction 
that  will  be  favorable  to  the  assured?  To  do 
so  would  be  to  penalize  the  insurance  compa- 
nies, which  are  the  most  liberal ;  for,  if  an  insur- 
ance company  fails  to  give  the  assured  the  bene- 
fit of  as  much  as  three-fourths  of  the  reserve  of 
his  policy  for  extended  insurance,  the  statute  ap- 
plies and  gives  him  three-fourths  of  the  reserve, 
but  no  more. 

"If,  however,  the  policy  gives  the  assured  the 
benefit  of  more  than  three-fourths  of  the  reserve 
for  extended  insurance,  then  to  apply  the  rule 
in  question  would  be  equivalent  to  the  court 
saying  to  the  insurance  companies:  'As  you 
have  been  more  liberal  to  the  assured  than  the 
law  required  you  to  be,  we  will  now  see  if  it 
is  possible  to  so  construe  the  policy  as  to  give 
the  assured  the  benefit  of  all  of  the  reserve.  I 
therefore  think  that  this  rule  of  construction 
gives  but  little  aid  in  determining  what  effect 
should  be  given  to  this  provision  of  the  policy. 

"It  is  admitted  that,  if  the  assured  had  not 
been  indebted  to  the  company,  the  policy  would 
have  been  automatically  extended  for  seven 
years  and  six  months,  and  that  $646.82  was  the 
amount,  taken  as  a  single  premium,  necessary 
to  extend  the  policy  for  that  time.  It  is  also 
admitted  that  this  amount  could  have  been 
easily  ascertained  at  any  time,  from  facts  stated 
in  the  policy,  by  well  known  actuarial  rules. 

"Th  only  provisions  in  the  policy  for  extend- 
ed insurance  are  those  already  stated,  and  if  the 
assured  had  not  been  indebted  to  the  company, 
the  policy  would  have  been  extended  for  seven 
years  and  six  months.  The  policy  provides  that, 
should  any  indebtedness  exist,  then  in  ascer- 
taining the  single  net  premium  upon  which  the 
calculations  for  extended  insurance  are  to  be 
made  such  indebtedness  shall  first  be  deducted, 
and  the  net  premium  thus  arrived  at  shall  form 
the  basis  for  said  calculations,  and  shall  result 
In  a  proportionate  and  equitable  reduction  in 
the  term  of  extended  insurance.'  Does  this 
mean  that,  if  the  assured  was  not  indebted  to 
the  company,  he  would  have  been  entitled  to 
have  $646.82,  or,  say,  80  per  cent,  of  the  re- 
serve, applied  to  extend  the  policy,  but  that,  if 
he  was  indebted  to  the  company,  then  the  mere 
fact  that  he  owed  the  company  gave  him  the 
right  to  the  whole  of  the  reserve?  If  the  policy 
should  be  so  construed  then  the  assured  could 
have  borrowed  $50,  $100,  or  $160  from  the 
company  and  still  have  been  entitled  to  more 
than  seven  years  and  six  months  extended  In- 
surance. In  other  words,  the  existence  of  in- 
debtedness would  result  in  increasing  the  term 
of  extended  insurance  when  the  policy  provides 
that  such  indebtedness  shall  result  in  a  propor- 
tionate and  equitable  reduction  of  said  period. 
I  do  not  think  this  is  a  fair  or  reasonable  con- 
struction of  the  policy. 

"It  is  urged  by  plaintiff's  counsel  that  equally 
absurd  results  may  arise  under  other  provisions 
of  our  insurance  statutes.  But  this  is  merely 
equivalent  to  saying  that  the  Legislature  in  at- 
tempting to  regulate  insurance  has  made  some 
mistakes ;  for  it  is  not  to  be  presumed  that  the 
Legislature  intended  to  produce  unreasonable 
and  absurd  results.  We  should  rather  presume 
that  the  legislation  referred  to  will  be  corrected 
so  that  it  will  be  just  and  reasonable.  The  fact 
that  the  Legislature  has  enacted  statutes  that 


sometimes  produce  unreasonable  or  absurd  re- 
sults should  not  be  taken  as  a  precedent  author- 
izing the  court  to  give  an  unreasonable  construc- 
tion to  a  contract  not  controlled  by  such  stat- 
utes. Suppose  the  Legislature  should  correct 
the  statutes  referred  to,  which  have  no  applica- 
tion to  this  case,  then  in  a  suit  hereafter  arising 
upon  a  policy  and  facts  similar  to  those  in 
suit  should  the  court  construe  the  policy  differ- 
ently because  there  were  no  legislative  absurdi- 
ties to  point  to  as  precedents?  Mistakes  by  one 
department  of  the  government  cannot  be  accept- 
ed as  a  license  to  some  other  department  to  like- 
wise err. 

[2]  "I  therefore  conclude  that,  as  the  table  for 
extended  insurance  in  the  policy  shows  that  ap- 

groximately  80  per  cent  of  the  reserve  must 
ave  been  taken  as  a  single  premium  for  extend- 
ing the  policy,  and  as  the  policy  provides  that 
the  indebtedness  of  the  assured  to  the  company 
must  be  deducted,  and  shall  result  in  a  propor- 
tionate and  equitable  reduction  of  the  term  of 
extended  insurance,  the  indebtedness  should  be 
deducted  from  the  sum  which  would  have  been 
available  to  extend  the  policy  had  no  indebted- 
ness existed.  If  this  is  not  what  the  policy 
means  then  there  is  nothing  in  the  policy  which 
shows  from  what  sum  or  amount  the  indebted- 
ness must  be  deducted,  and  in  such  case  the  stat- 
ute giving  the  assured  the  benefit  of  only  three- 
fourths  of  the  reserve  would  apply. 

"These  conclusions  make  it  unnecessary  to  de- 
cide whether  the  nonforfeiture  statute  applies  to 
and  controls  the  policy  as  under  any  view  tak- 
en the  judgment  must  go  for  the  defendant" 

[3]  Respondent  raises  the  point  that  ap- 
pellant .could  not  recover  under  this  policy 
for  the  reason  that  the  statute  (section  6946, 
R.  S.  1909)  precludes  either  the  assured  or 
the  insurer  from  applying  any  part  of  the  re- 
serve, In  the  event  of  a  lapse  in  premium 
payments  after  three  years,  except  three- 
fourths  of  such  reserve;  In  other  words,  re- 
spondent contends  that  since  the  enactment 
of  that  statute  an  Insurance  company  and  an 
assured  will  not  be  permitted  to  contract  for 
the  application  of  any  more  than  three- 
fourths  of  the  reserve  toward  the  purchase 
of  extended  insurance.  The  cases  cited  (Gil- 
len  v.  New  York  Life  Ins.  Co.,  178  Mo.  App. 
89,  161  S.  W.  667;  Smith  v.  Mutual  Benefit 
Life  Ins.  Co.,  173  Mo.  329,  72  S.  W.  935; 
Cravens  v.  New  York  Life  Ins.  Co.,  148  Mo. 
583,  50  S.  W.  519,  53  L.  R  A.  305,  71  Am.  St 
Rep.  628;  Nichols  v.  Mutual  Life  Ins.  Co. 
of  N.  X.,  176  Mo.  356,  75  S.  W.  664,  62  L.  R. 
A.  667)  are  cases  which  hold  that,  where  the 
terms  of  the  policy  do  not  give  as  much  as 
three-fourths  of  the  reserve  toward  the  pur- 
chase of  extended  insurance,  the  statute  will 
control  the  contract  The  courts  passing  on 
the  question  in  those  cases  were  not  dealing 
with  instances  wherein  the  insurance  com- 
panies had  contracted  for  a  greater  percent- 
age of  the  reserve  than  three-fourths.  We 
do  not  think  the  statute  can  be  so  construed, 
nor  do  we  think  the  cases  cited  sustain  the 
respondent's  contention  made  in  this  case. 
The  facts  in  those  cases  were  directly  con- 
trary to  those  of  the  case  before  us. 

The  judgment  is  affirmed. 


ROBERTSON,  P.  J.,  and  STURGIS,  J. 
concur. 
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RUDY  et  aL  v.  STATE.  (No.  4816.) 

(Court  of  Criminal  Appeals  of  Texas.   Dee.  27, 
1916.  On  Motion  for  Rehearing, 
Feb.  14.  1917.) 

On  Motion  for  Rehearing. 

1.  Bah,  «=»94— Action  on  Bond—  Dtbmtbba  t, 
—Failure  to  File  Briefs. 

An  appeal  from  a  judgment  against  the 
principal  and  sureties  on  a  bail  bond  given  in  a 
criminal  prosecution  will  be  dismissed,  where 
appellants  filed  no  brief  in  the  lower  court, 
though  the  requirement  therefor  was  not  waived, 
and  none  in  the  appellate  court  until  the  day 
before  the  submission. 

[Ed.  Note.— For  other  cases,  see  Ball,  Cent 
Dig.  $|  418-423 ;  Dec.  Dig.  «=94.] 

2.  Bail  «£=»94— Action  on  Bond— Dismissal 
—Failure  to  File  Briefs— Excuse. 

An  affidavit  that  one  of  appellant's  attorneys 
lived  75  miles  from  the  place  of  the  trial  and 
the  others  15  miles,  that  the  requirement  that 
briefs  be  filed  in  the  court  below  had  never  been 
insisted  on  in  that  county,  and  that  the  county 
attorney  had  stated  that  if  he  had  been  request- 
ed to  waive  that  requirement  he  would  have 
done  so  does  not  show  an  excuse  for  failure  to 
comply  with  that  requirement. 

[Ed.  Note. — For  other  cases,  sea  Bail,  Cent. 
Dig.  §§  418-423 ;  Dec  Dig.  «J=»94.] 

Appeal  from  Montague  County  Court; 
Homer  B.  Latham,  Judge. 

J.  It.  Rudy  was  charged  with  a  crime. 
From  a  judgment  against  him  and  Ms  sure- 
ties on  his  forfeited  bail  bond,  they  appeal. 
Appeal  dismissed,  and  motion  for  rehearing 
overruled. 

Lattimore,  Bouldin  &  Lattlmore,  of  Ft. 
Worth,  for  appellants.  C.  C.  McDonald,  Asst. 
Atty.  Gen.,  for  the  State. 

PRENDEROAST,  P.  J.  This  Is  an  appeal 
by  appellant  Rudy  and  his  two  sureties  from 
a  judgment  against  all  of  them  on  his  for- 
feited baU  bond. 

The  statute  (article  497,  C.  C.  P.)  expressly 
provides  that  after  the  judgment  nisi  Is 
rendered,  the  cause  shall  be  docketed  upon 
the  civil  docket  In  the  name  of  the  state  as 
plaintiff,  and  the  principal  and  sureties  as 
defendants,  "and  the  proceedings  had  there- 
in shall  be  governed  by  the  same  rules  gov- 
erning other  civil  actions."  The  record  shows 
that  no  briefs  were  filed  in  the  court  below 
at  all  and  none  in  this  until  just  the  day  be- 
fore the  case  was  submitted.  The  Assistant 
Attorney  General's  motion,  therefore,  to  dis- 
miss the  appeal  on  this  ground  must  be 
granted,  as  has  all  the  time  and  many  times 
been  held  by  this  court  See  Heiman  v. 
State,  70  Tex.  Cr.  R.  480,  168  S.  W.  276; 
Thetford  v.  State,  74  Tex.  Cr.  R.  650,  169  S. 
W.  1153.  Other  cases  are  cited  in  both  of 
these. 

The  appeal  Is  dismissed. 

On  Motion  for  Rehearing. 

PRBNDERGAST,  J.  This  cause  was  tried 
In  the  court  below,  and  judgment  for  the 
state  against  the  appellants  was  rendered 


June  21,  1916.  Their  motion  for  new  trial 
was  overruled  September  2d,  at  which  time 
they  gave  notice  of  appeal.  They  filed  an 
appeal  bond  September  20th.  The  official  in- 
dorsement of  the  clerk  below  shows  that  the 
record  was  applied  for  by  W.  W.  Cook,  the 
attorney  for  appellant  October  21st,  and  that 
It  was  prepared  by  the  clerk  and  delivered 
to  him  October  24th.  It  was  filed  in  this 
court  November  28th.  The  clerk  and  his 
only  deputy,  who  prepared  the  record,  by 
their  affidavits  herein  show  that  at  no  time 
did  appellants  file  any  brief  in  the  lower 
court,  and  that  they  had  not  so  certified  nor 
given  notice  of  the  tiling  thereof  to  any  at- 
torney representing  the  state.  Said  deputy 
clerk  further  swore  that  he  prepared  and  de- 
livered the  record  to  Mr.  Cook,  one  of  appel- 
lants' attorneys,  and  then  to  Mr.  Alcorn,  an- 
other of  their  attorneys,  who  kept  it  in  bis 
possession  for  some  time;  that  Mr.  Alcorn 
then  returned  it  to  the  clerk's  office,  but  did 
not  at  the  time  order  it  sent  to  the  Court  of 
Criminal  Appeals,  but  that  some  few  days 
later,  Mr.  Alcorn  being  In  the  clerk's  office, 
the  deputy  clerk  asked  him  what  to  do  with  it, 
and  he  told  him  to  send  It  to  the  clerk  of  this 
court,  which  was  done  that  day.  Mr.  Don- 
ald was  county  attorney  of  Montague  county 
when  this  cause  was  tried,  and  represented 
the  state  in  the  trial.  His  term  of  office  ex- 
pired November  14th.  Mr.  Hall  succeeded 
him.  Mr.  'Donald's  affidavit  herein  shows 
that  at  no  time  had  he  waived  the  filing  of 
briefs  by  appellants  in  the  court  below,  nor 
that  they  might  be  filed  out  of  the  statu- 
tory time  in  this  court,  and  that  he  had 
never  been  notified  by  the  clerk,  or  any  other 
person,  that  briefs  had  been  filed  in  said 
trial  court  Mr.  Hall,  his  successor,  whose 
term  began  November  14th,  swore  that  at  no 
time  had  he  waived  the  filing  of  briefs  in  the 
lower  court  In  said  cause,  nor  had  he  agreed 
that  they  might  be  filed  in  the  trial  court  or 
this  court  out  of  the  statutory  time,  and 
that  he  had  not  been  notified  by  the  clerk, 
or  any  other  person,  that  briefs  in  the  case 
had  been  filed  in  the  trial  court  Mr.  Mc- 
Donald, while  Assistant  Attorney  General  in 
this  court,  filed  a  motion  to  dismiss  the  ap- 
peal because  no  briefs  had  been  filed  in  the 
trial  court  nor  in  this  court.  No  briefs  were 
filed  in  the  lower  court  at  any  time,  and  a 
brief  was  filed  in  this  court  just  the  day  be- 
fore the  cause  was  submitted.  Of  course, 
none  of  the  state's  attorneys  had  any  oppor- 
tunity to  brief  the  case;  doubtless  none  of 
them  knew  that  appellants'  briefs  had  beeu 
filed  in  this  court  prior  to  the  actual  time  of 
its  submission. 

One  only  of  appellants'  attorneys  has  filed 
any  affidavit  in  this  matter.  In  that  it  is 
stated  that  appellants'  attorneys  in  the  trial 
court  were  Chancellor  and  Alcorn,  who  lived 
at  Bowie,  15  miles  from  Montague,  and  the 
affiant,  who  lived  at  Ft  Worth,  75  miles  from 
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Montague,  and  that  lie  Is  Informed  and  al- 
leges that  Mr.  Cook,  a  friend  of  the  prin- 
cipal of  the  appellants,  was  assisting  In  the 
trial  of  said  cause  without  pay.  The  affi- 
davit further  says:  That  the  statement  of 
facts  and  bills  of  exceptions  were  filed  in  the 
lower  court  on  September  22d,  without  notice 
to  him  or  Chancellor  and  Alcorn.  (No  notice 
to  them,  or  either  of  them,  was  necessary. 
It  was  their  duty  to  see  to  it.)  That  the  af- 
fiant did  not  know  at  the  time  that  the  record 
was  sent  to  this  court,  and  upon  information 
from  his  co-counsel  that  they  did  not  know 
it.  (In  this  he  clearly  must  be  in  error,  be- 
cause of  the  positive  affidavit  of  the  deputy 
clerk  as  shown  above,  not  denied  by  either 
Mr.  Alcorn  or  Mr.  Cook.)  He  further  says 
that  he  is  informed  by  his  co-counsel  that 
there  has  not  been  a  brief  filed,  or  required 
to  be,  by  any  of  the  attorneys  in  Montague 
county  In  the  trial  court  in  appealed  cases 
within  the  memory  of  either  of  said  resident 
counsel  in  Montague  county,  and  it  Is  the 
common  and  usual  custom  and  understanding 
among  all  the  lawyers  that  the  filing  of 
briefs  in  the  lower  court  will  never  be,  and 
never  has  been.  Insisted  upon.  (It  is  unnec- 
essary for  the  attorneys  to  require  this — the 
law  requires  it  None  of  the  state's  attor- 
neys waived  the  filing,  but  insisted  upon  it) 
That  when  he  learned  the  record  had  been 
sent  to  this  court,  a  few  days  before  its 
submission,  he  at  once  procured  the  record, 
and  with  every  possible  despatch  then  pre- 
pared and  forwarded  to  the  clerk  a  brief 
herein.  He  further  states  that  it  was  ad- 
mitted in  open  court  in  the  presence  of  this 
court  by  the  present  county  attorney  of  Mon- 
tague county  that  if  he  had  been  requested 
to  waive  the  filing  of  briefs  In  the  lower 
court,  he  would  probably  have  done  so. 
Doubtless  if  he  bad  been  approached  to  make 
such  waiver,  he  would  have  then  procured 
from  appellants'  attorneys  a  stipulation  that 
they,  would  file  briefs,  or  at  least  furnish 
him  or  the  state's  attorneys  a  copy  thereof 
in  ample  time  to  have  briefed  this  case  be- 
fore it  was  submitted.  The  present  Assistant 
Attorney  General,  in  resisting  the  reinstate- 
ment of  this  appeal,  over  his  official  sig- 
nature, states  that  he  did  not  waive  the  filing 
of  briefs  in  the  lower  court  The  present 
Assistant  Attorney  General's  official  connec- 
tion with  this  court  and  this  cause  com- 
menced some  da*ys  after  this  cause  had  been 
dismissed  by  this  court.  We  make  no  crit- 
icism of  any  of  appellants'  attorneys.  The 
record  and  affidavits  clearly  show  that  one 
of  appellants'  attorneys,  Mr.  Cook,  who 
lived  in  Montague,  the  county  seat  of  Mon- 
tague county,  on  October  21st  applied  for  and 
ordered  the  transcript,  and  that  it  was  pre- 
pared and  delivered  to  him  October  24th  and 
he  had  it  in  his  possession  for  some  time, 
and  that  Mr.  Alcorn  then  had  it  in  his  pos- 
session for  some  time,  before  it  was  sent  to 


this  court,  and  that  he  (Mr.  Alcorn)  ordered 
the  clerk  below  to  send  It  to  this  court  at 
the  time  he  did  send  it.  It  seems  to  us  that 
the  fact  that  one  of  appellants'  attorneys 
lived  at  Ft  Worth,  75  miles  from  Montague, 
and  two  others  of  them  lived  at  Bowie,  15 
miles  from  Montague,  of  Itself  would  have 
made  them  more  diligent  to  have  compiled 
with  the  plain  provisions  of  the  law  and 
filed  their  briefs  In  the  lower  court  and  had 
the  state's  attorney  given  notice  thereof, 
then  otherwise. 

[1]  This  court,  as  stated  in  the  original 
opinion,  has  uniformly  dismissed  appeals 
when  motions  were  made  therefor  because 
the  appellants'  attorneys  in  scire  facias  cas- 
es have  not  within  the  time  required  by  law, 
filed  their  briefs  In  the  lower  court.  We 
have  treated,  and  will  continue  to  treat,  as 
long  as  the  law  is  as  it  now  Is,  all  appellants 
alike.  Besides,  It  is  the  law,  and  we  should 
not,  If  we  could,  do  otherwise.  We  cite  only 
some  of  the  cases:  Conrad  v.  State,  0  Tex. 
App.  674 ;  Young  v.  State,  Id. ;  Duck  v.  State, 
Id.;  Tiner  v.  State,  Id.;  Wilson  v.  State, 
Id. ;  Jay  v.  State,  84  Tex.  Or.  R.  98,  29  S.  W. 
472;  Lewis  v.  State,  38  S.  W.  205 ;  Sparks  v. 
State,  47  S.  W.  976;  Mack  v.  State,  57  S.  W. 
811;  Brlngburst  v.  State,  37  &  W.  757; 
Heiman  v.  State,  70  Tex.  Or.  R  480,  158 
S.  W.  276;  Thetford  v.  State,  74  Tex.  Cr.  R. 
650, 169  S.  W.  1158.  See,  also,  the  following 
cases  from  the  Courts  of  Civil  Appeals, 
which  are  in  point:  Knight  v.  Simons,  168 
S.  W.  1018;  Goodhue  v.  Leckie,  176  S.  W. 
647;  Railway  Co.  v.  Cave,  178  S.  W.  988; 
Pagach  v.  Bank,  166  S.  W.  60;  Anderson  v. 
Ineeda,  167  S.  W.  S3 ;  Bowden  v.  Patterson, 
108  S.  W.  177,  citing  a  large  number  of  other 
cases ;  Buick  v.  O'Keefe,  174  S.  W.  969. 

[J]  As  we  see  It  the  appellants  really  had 
no  excuse,  and  have  shown  none,  why  the 
law  was  not  complied  with  by  filing  briefs 
in  the  lower  court  within  the  proper  time. 
The  most  that  can  be  said  Is  that  it  appears 
they  all  either  overlooked  the  law  or  ignored 
it  Dnder  the  law  and  the  decisions  we  can- 
not do  otherwise  than  adhere  to  the  original 
dismissal  of  this  cause.  Hence  the  motion 
for  rehearing  is  overruled. 


CAMP  v.  NATIONAL  EQUITABLE  SOO.  OF 
BELTON.   (No.  3860.) 

(Supreme  Court  of  Texas.    Feb.  7,  1917.) 

Courts  £=247(7)  —  Jurisdiction  —  Supreme 
Court  —  Conflict  Between  Appellate 
Coubts. 

in  a  case  in  which  the  jurisdiction  of  the 
Court  of  Civil  Appeals  is  made  final  by  Bev. 
St.  art  1591,  a  conflict  of  decision  between  dif- 
ferent Courts  of  Civil  Appeals  does  not  confer 
jurisdiction  on  the  Supreme  Court  to  grant  a 
writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  i  752 ;  Dec.  Dig.  «=»247(7) ;  Appeal  and 
Error,  Cent.  Dig.  {  863.] 


»For  other  cues  m  Mm*  topic  and  KEY-NUMBER  la  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


700 


191  SOUTHWESTERN  REPORTER 


(Dec 


Action  by  Mrs.  S.  E.  Gamp  against  Na- 
tional Equitable  Society  of  Belton.  Judg- 
ment for  the  plaintiff  was  reversed,  and 
Judgment  rendered  for  defendant  by  the 
Court  of  Civil  Appeals  (184  S.  W.  589),  and 
plaintiff  applies  for  writ  of  error.  Writ  of 
error  denied,  and  motion  for  rehearing  over- 
ruled. 

J.  W.  HI  Oman,  of  Tezarkana,  for  appli- 
cant L.  H.  Henry,  of  Tezarkana,  for  de- 
fendant. 

PHILLIPS,  a  J.  This  was  a  Buit  institut- 
ed in  the  Justice  Court,  thereafter  appealed  to 
the  County  Court,  to  recover  $110.00,  the 
payment  of  which  by  the  plaintiff,  it  was 
alleged,  Bad  been  induced  by  fraudulent 
representations  on  the  part  of  an  agent  of 
the  defendant.  The  judgment  of  the  County 
Court  was  reversed  and  Judgment  for  appel- 
lant rendered  by  the  Court  of  Civil  Appeals. 
Application  for  writ  of  error  Was  made  to 
this  court  upon  the  ground  that  the  decision 
was  in  conflict  with  that  of  another  Court 
of  Civil  Appeals.  It  was  dismissed  for  want 
of  jurisdiction. 

The  case  Is  one  in  which  the  judgment 
of  the  Court  of  Civil  Appeals  Is  by  statute 
made  final.  Article  1691,  Revised  Statutes; 
Cole  v.  State,  106  Tex.  472,  170  S.  W.  1036. 
In  cases  of  which  the  jurisdiction  of  the 
Court  of  Civil  Appeals  is  final,  a  conflict 
of  decision  does  not  confer  jurisdiction  up- 
on this  court  to  grant  a  writ  of  error.  Gal- 
lagher v.  Rahm,  88  Tex.  614,  32  S.  W.  523. 
The  motion  Is  accordingly  overruled. 


KIRBY  LUMBER  CO.  v.  BRATCHER. 
(No.  94.) 

(Court  of  Civil  Appeals  of  Texas.  Beaumont. 
Dec.  14,  1916.  On  Motion  for  Re- 
hearing, Jan.  24,  1917.) 

1.  Master  and  Servant  «=>287(4)— Injury 
to  Servant  —  Negligence  —  Question  hob 
Jubt. 

In  a  suit  for  injuries  by  the  employe  of  a 
lumber  company,  question  of  negligence  on  the 
part  of  defendant's  other  employe  snaking  logs 
with  a  four-mule  team,  held  for  the  jury;  neg- 
ligence being  generally  a  question  of  fact,  and 
becoming  a  question  of  law  for  the  court  only 
when  the  facts  are  undisputed  and  admit  of  but 
one  inference. 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent.  Dig.  S§  1046,  1060;  Dec.  Dig. 
<8=»287(4).] 

2.  Appeal  and  Erbob  «j=1068(5)— Harmless 
Ebbob— Refusal  of  Chabge. 

In  a  servant's  action  for  injuries,  where 
the  facts  covered  by  a  refused  charge  on  assump- 
tion of  risk  were  covered  by  the  facts  in  a  given 
charge  on  contributory  negligence,  and  were 
found  against  defendant,  the  refusal  of  the 
charge  on  assumption  of  risk  was  harmless  to 
defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  6  4230;  Dec.  Dig.  <8=»1068<5) ; 
Trial,  Cent  Dig.  §§  475,  480.] 


3.  Masteb  and  Servant  «j=»177— IiwtjBy  to 
Servant— Negligence  o»  Bebvant. 

Whether  another  employe  of  a  lumber  com- 
pany snaking  logs  with  a  team  of  mules  was 
negligent  in  taking  a  short  cut  from  the  prepar- 
ed path  was  not  determined  by  whether  he  could 
or  would  have  reasonably  foreseen  injury  to 
plaintiff  when  he  took  the  short  cut  but  by 
whether,  as  a  reasonably  prudent  man,  in  the  ex- 
ercise of  ordinary  care,  and  in  view  of  all  the 
facts  and  circumstances,  he  should  have  antici- 
pated that  some  injury  might  occur. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  §§  807,  352,  353;  Dec.  Dig. 
«=»177J 

4.  Negligence  «=>101— Injuby  to  Servant 
—Contributory  Negligence—  Statute. 

By  Acts  33d  Leg.  c.  179  (Vernon's  Sayles* 
Ann.  Civ.  St.  1914,  arts.  5246h-6246sssz),  con- 
tributory negligence  cannot  be  urged  as  a  com- 

Slete  defense  in  a  servant's  action  for  injuries, 
ut,  if  proven,  diminishes  the  damage  in  propor- 
tion to  the  negligence  attributable  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  S3  85,  163,  164,  16?;  Dec  Dig.  «S 
10L] 

5.  Tbial  «s»194(7)—  Instruction  —  Weight 
of  Evidence. 

In  a  lumber  company's  servant's  action  for 
injuries,  a  charge  was  not  on  the  weight  of  evi- 
dence which  told  the  jury  that  there  was  a  cus- 
tomary and  proper  passageway  for  the  hauling 
of  logs  other  than  the  way  which  defendant's 
mule  driver  took,  a  point  undisputed  in  evidence. 

Sid.  Note.— For  other  cases,  see  Trial,  Cent 
.  it  446,  452;  Dec.  Dig.  <S=»194(7).] 

6.  Masteb  and  Sebvant  <S=»291(18)— Injuby 
to  Servant— Inbtbuction& 

In  an  action  for  injuries  by  the  servant  of 
a  lumber  company,  where  the  testimony  showed 
that  while  the  log  that  another  employe  was 
snaking,  or  the  tongs  hooked  'to  it  struck  a 
stump  immediately  before  the  log  was  jerked 
against  the  log  which  was  on  the  skidway  and 
which  injured  plaintiff,  the  court's  general 
charge  was  not  erroneous  in  that  it  submitted 
as  an  issue  whether  the  log  being  snaked  was 
pulled  against  the  end  of  a  log  on  the  skids, 
while  the  evidence  showed  that  the  log  was  not 
pulled  against  the  log  on  the  skids,  but  was 
thrown  against  the  skids  by  reason  of  the  tongs 
coming  in  contact  with  the  stump,  since  it  was 
the  dragging  of  the  log  which  caused  it  to  come 
in  contact  with  the  log  on  the  skidway. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  1145;  Dee.  Dig.  <8=> 
291(13)J 

7.  Masts*  and  Sebvant  e=»286(ll)— Injuby 
to  Sebvant— Instbuction. 

In  an  action  for  injuries  by  a  servant  of  a 
lumber  company,  where  defendant's  other  em- 
ploye, snaking  logs,  left  the  usual  and  custom- 
ary road  to  make  a  short  cut  and  encountered  a 
stump,  which  hit  the  log  he  was  snaking,  and 
threw  it  against  a  log  on  the  skidway,  to  plain- 
tiff's injury,  a  charge  was  not  erroneous  that 
submitted  an  issue  whether  the  mule  driver 
turned  his  team  out  of  the  usual  and  proper 
road  on  the  ground  that  the  undisputed  evidence 
showed  that  there  was  no  causal  connection  be- 
tween the  turning  from  the  usual  road  and  the 
contact  between  the  log  being  snaked  and  the  log 
on  the  skidway. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  1035;  Dec  Dig.  <S=» 
285(11)0 

8.  Mabteb  and  Sebvant  &=»264(15)— Injuby 
to  Sebvant— Instruction. 

In  an  action  for  injuries  by  the  servant  of  a 
lumber  company,  where  the  testimony  showed 
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that  if  another  servant  snaking  logs  with  mules 
had  followed  the  regular  road  he  could  not  have 
struck  with  the  log  being  snaked  a  log  on  a 
skidway  which  injured  plaintiff,  the  court's  gen- 
eral charge  was  not  erroneous  in  that  the  issues 
therein  submitted  should  not  have  been  because 
there  was  a  material  variance  between  the 
pleading  and  the  proof,  in  that  plaintiff  alleged 
that  the  servant  snaking  logs  made  a  short  turn 
without  watching  and  taking  precautions  to  pre- 
vent a  collision  between  logs,  while  the  evidence 
failed  to  show  any  such  act  or  omission  on  his 
part. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  I  875;  Dec  Dig.  *» 
264(15)  j 

On  Motion  for  Rehearing. 

9.  Master  and  Servant  <8=»236(18)— Negli- 
gence of  Servant. 

Where  it  waa  obvious  to  the  employe  of  a 
lumber  company,  as  another  employe  approach- 
ed a  skidway  with  a  log  being  snaked  by  him, 
that  there  was  a  probability  or  likelihood  that 
the  log  being  snaked  would  strike  a  log  on  the 
skids,  to  the  first  employe's  injury,  and  it  would 
have  been  an  easy  matter  for  such  employe  to 
have  avoided  the  injury  by  moving,  but  he  failed 
to  move  away  from  the  skidway,  and  thereby 
did  not  exercise  such  care  as  a  person  of  ordi- 
nary prudence  would  have  exercised,  he  was  neg- 
ligent, and  eould  mot  recover  if  such  negligence 
was  the  proximate  cause  of  his  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  787;  Dec  Dig.  «=> 
286(13).] 

10.  Trial  <8=>251(8)— Injuries  to  Servantt- 
instbuotion. 

In  an  action  for  injuries  by  the  employe  of 
a  lumber  company,  where  the  trial  court  charged 
correctly  as  requested  on  the  effect  of  negligence 
on  plaintiffs  part  in  failing  to  move  away  from 
a  skidway  to  which  a  log  was  being  snaked,  a 
charge  on  the  issue  of  assumption  of  risk  was 
properly  refused  defendant ;  the  contention  on 
plaintiff's  part  being  that  the  lumber  company's 
servant  who  was  snaking  the  log  committed  a 
negligent  act  at  the  time  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  598;  Dec  Dig.  «=»251(8).J 

11.  Master  and  Servant  <8=>204(3)— Inju- 
ries to  Servant  — Assumption  of  Risk  — 
Statute. 

A  servant  employed  by  a  lumber  company 
In  snaking  logB  did  not  assume  the  risk  of  be- 
ing struck  by  a  log  negligently  handled  by  other 
servants,  in  view  of  Acts  83d  Leg.  c.  179,  pt.  1, 
J  1  (Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art. 
5246b),  taking  from  employer  the  defense  of  as- 
sumed risk,  where  the  risk  is  ordinarily  inci- 
dent to  the  employment. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  546;  Dec.  Dig.  «=»204(3).] 

Appeal  from  District  Court,  Liberty  Coun- 
ty ;  L.  B.  Hightower,  Sr.,  Judge. 

Suit  by  Ben  Bratcher  against  the  Klrby 
Lumber  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Judgment  af- 
firmed. 

Andrews,  Streetman,  Burns  &  Logue,  of 
Houston,  for  appellant  E.  B.  Pickett,  Jr., 
and  O.  H.  Cain,  both  of  Liberty,  for  ap- 
pellee. 

BROOKE,  J.  This  suit  was  brought  in  the 
district  court  of  Liberty  county,  Tex.,  by  Ben 
Bratcher,  as  plaintiff,  against  Klrby  Lum- 


ber Company,  as  defendant;  to  recover  dam- 
ages for  personal  Injuries  alleged  to  bare 
been  sustained  by  him  while  in  the  employ  of 
the  Kirby  Lumber  Company  at  Fuq.ua,  Tex., 
on  or  about  the  31st  day  of  December,  1913. 
The  cause  waa  tried  by  a  jury,  who  on  Au- 
gust 12,  1915,  returned  their  verdict  In  favor 
of  plaintiff  for  the  sum  of  $3,333.35.  Judg- 
ment was  accordingly,  on  the  same  day,  en- 
tered in  favor  of  plaintiff  against  the  de- 
fendant for  the  sum  stated.  In  due  course 
the  defendant,  Klrby  Lumber  Company,  filed 
Its  original  motion  for  new  trial,  and  there- 
after, with  leave  of  the  court,  its  amended 
motion  for  new  trial,  which  motion  was,  on 
the  30th  day  of  August,  1915,  in  all  things 
overruled  by  the  lower  court  The  defendant, 
upon  the  overruling  of  its  said  motion  for 
new  trial,  gave  notice  of  appeal  to  this  court, 
and  thereafter,  in  due  course,  filed  Its  su- 
persedeas bond  and  perfected  its  appeal. 

The  plaintiff,  at  the  time  he  sustained  the 
injury  in  question,  was  employed  by  the  Klr- 
by Lumber  Company  as  a  skidway  man.  His 
place  of  work  waa  in  the  woods  at  a  skid- 
way to  which  logs  were  brought,  and  •  on 
which  logs  were  placed  preparatory  to  being 
loaded  on  log  cars  for  transportation  to  the 
mill.  On  the  day  when  he  sustained  his  in- 
Jury,  logs  were  being  brought  to  the  skid- 
way from  the  woods  by  a  means  known  as 
"snaking,"  by  which  is  meant  the  dragging  of 
a  single  log  at  a  time  by  a  team  with  tongs 
attached  to  one  of  the  logs.  The  plaintiffs 
duties  with  respect  to  the  logs  so  "snaked" 
up  to  the  skidway  required  him  to  be  .there 
with  the  cant  hook  when  they  dropped  the 
log,  or,  as  he  says,  "to  take  my  cant  hook  and 
roll  It  down  there  so  as  to  get  the  skidway 
filled"  He  had  other  duties  to  perform  as 
skidway  man.  He  was  obliged  to  keep  clear 
of  all  obstructions' and  in  proper  shape  for 
use  the  regular  passageway  that  the  teams 
should  follow  when  hauling  or  "snaking" 
the  logs  to  be  unloaded  on  the  skidway,  and 
as  the  driver  of  a  team  would  haul  the  logs 
along  that  usual  passageway,  appellee's  duty 
was  to  stand  at  the  far  end  of  the  log  as  the 
driver  approached,  and  signal  him  to  stop 
whenever  the  log  being  "snaked"  reached 
that  point  where  its  end  would  be  about 
even  with  other  logs  already  on  the  skidway. 
In  circling  the  skidway  upon  which  the  logs 
"snaked"  in  from  the  woods  were  placed,  was 
a  pathway  cut  out  for  use  by  the  carts  when 
logs  were  being  brought  to  the  skidway  by 
means  of  carts,  and  that  pathway  was  also 
used  regularly  and  customarily  to  get  to  the 
skidway  when  logs  were  being  "snaked"  in. 
The  ground  on  the  pathway  which  was  used 
regularly  and  customarily  to  get  to  the  skid- 
way on  the  morning  of  appellee's  injury  had 
become  muddy  and  boggy,  and  all  the  ground 
nearby  was  muddy  and  boggy,  and  the  reg- 
ular passageway,  which  was  specially  pro- 
vided by  the  appellant  as  the  route  for  its 
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employes  to  use  In  hauling  and  "snaking"  In 
the  logs,  was  free  from  obstructions  of  every 
Kind,  while  the  route  taken  by  the  driver, 
Kdwards,  at  the  time  the  log  he  was  "snak- 
ing" struck  against  and  caused  another  log 
to  strike  appellee,  was  obstructed  with  trees, 
stumps,  and  quicksand  holes. 

The  testimony  warrants  the  conclusion 
that  a  coemploye'  of  the  plaintiff,  Edwards, 
driving  the  four-mule  team  "snaking"  in  the 
logs,  Instead  of  following  the  cart  passage- 
way on  around  to  the  skldway,  cut  across  so 
as  to  reach  the  skldway,  taking  a  nearer 
course.  We  here  append  a  diagram  produced 
upon  the  trial  by  the  plaintiff,  a  reference  to 
which  will  aid  in  getting  a  substantially  cor- 
rect idea  of  the  facts  existing  at  the  time  of 
the  occurrence. 


The  directions  of  the  points  of  the  compass 
are  indicated  in  the  diagram  by  the  letters 
N,  S,  B,  and  W.  The  circular  line  N,  S,  rep- 
resents the  pathway  cut  out  for  use  of  the 
carts.  The  several  north  and  south  lines  on 
the  inside  of  the  circular  line  represent  logs 
lying  on  the  skldway.  The  lines  which  are 
between  the  letters  T.  &  W.  represent  the 
tram  track.  The  heavy  black  dot  at  the 
north  end  of  the  logs  on  the  skldway  repre- 
sents the  place  where  the  plaintiff  was  stand- 
ing at  the  time  of  the  accident.  The  logs 
being  "snaked"  were  being  brought  from  the 
east  of  the  skldway,  and  on  the  occasion  of 
the  accident  Edwards,  the  coemployS,  who 
was  "snaking"  in  the  logs,  took  a  route  to 
the  skldway  indicated  by  the  line  running 
from  the  circular  line  in  a  northwesterly  di- 
rection to  the  logs  on  the  skldway.  When 
Edwards  got  to  the  logs  on  the  skldway  with 
the  log  he  was  drawing,  the  latter  log  came 
In  contact  with  the  end  of  the  log  on  the 
skldway  lying  nearest  the  tram  track,  which 
latter  log  turned  in  such  manner  that  the 
north  end  thereof  came  in  contact  with 
plaintiff's  leg. 

The  regular  and  proper  pathway  at  the 
time  of  the  accident  was  muddy  and  boggy, 
but  that  did  not  render  It  any  more  difficult 
to  drag  the  log  that  way  than  to  follow  the 
course  Edwards  took  when  appellee  was  hurt. 


for,  as  said  before,  all  the  ground  nearby 
was  muddy  and  boggy.  Edwards  testified  In 
this  respect  as  follows :  That  the  log  he  was 
"snaking"  struck  a  stump  which  was  from 
4  to  12  Inches  high,  and  had  been  cut  from 
a  sapling  about  6  inches  in  diameter,  and 
that  the  top  was  not  in  the  passageway  that 
was  just  beyond  this  log  (on  the  skldway), 
but  Just  on  the  other  side.  The  one  he  was 
traveling  on  was  not  in  it.  There  was  not 
a  clear  way  through  there,  as  there  were 
some  trees  in  there.  That  he  was  coming 
"kinder  quartering,"  that  place  he  was  com- 
ing to,  quartering  with  the  logs  that  had 
been  cut  out.  That  some  small  saplings  had 
been  cut  out  in  there,  but  the  big  timber  had 
not  been  cut  from  in  there.  That  was  pine 
timber  In  there;  a  pine  ridge.  That  It  was 
full  of  those  holes  you  find  In  pine  thickets, 
a  kind  of  ravine,  large,  boggy,  quicksand 
holes,  mud,  and  stumps.  That  Just  before  he 
hit  the  stump  he  looked  around.  That  as 
driver  "snaking"  In  these  logs,  his  duty  was 
to  handle  the  team  and  watch  where  his  log 
was  going.  That  he  had  to  pick  out  the  path 
for  the  log  where  he  was  in  doubt,  or  likely 
,  to  hit  a  stump,  and  try  to  avoid  hitting  them. 
That  when  he  was  coming  up  the  track  with 
that  log  he  was  watching  the  log  and  trying 
to  keep  it  from  hitting  the  stump. 

For  further  explanation  of  the  diagram,  it 
would  be  well  to  state  that  the  logs  were 
being  "snaked"  from  some  distance  east  of 
the  skldway,  and  as  the  drivers  came  from 
that  point  and  into  the  circular  pathway,  they 
were  expected  .to  continue  on  that  route  so 
as  to  come  between  the  tram  track  and  the 
logs  on  the  skldway  from  the  south  and  the 
letter  S  marked  on  the  diagram  and  the  let- 
ter X  also  marked  thereon  near  the  letter 
S,  explain  Edwards'  testimony  that  if  he  had 
traveled  along  that  usual  pathway,  so  mark- 
ed with  said  letters,  he  would  not  have  hit 
the  stump  which  was  struck  by  the  log  he 
was  "snaking."  The  letter  0,  which  appears 
in  the  diagram  near  the  lower  part  there- 
of, indicates  that  when  the  fore  end  of  the 
log  struck  the  stump,  the  rear  end  of  the 
log  was  at  that  point  marked  C  upon  the 
diagram. 

The  paragraph  of  the  petition  relied  on  as 
the  basis  for  recovery  Is  as  follows: 

"That  plaintiff's  said  injury  was  due  to  and 
caused  by  the  negligence  of  the  defendant,  in 
this:  Upon  the  particular  'skldway*  near  which 
plaintiff  was  standing  when  hurt,  as  above  al- 
leged, there  had  been  already  placed  about  eight 
or  ten  logs  in  the  proper  and  usual  manner,  that 
is,  the  logs  had  been  properly  rolled  back  to  their 
place  on  the  skidway  and  jammed  close  to  one 
another;  these  logs  were  of  forty -foot  length; 
then 'next  to  those  forty-foot  logs  upon  the  'skid- 
way'  were  three  shorter  logs,  and  next  to  these 
three  short  logs  and  nearest  the  tramway  upon 
the  'skidway'  was  another  log  forty  feet  in 
length.  And  at  the  time  of  plaintiff's  said  inju- 
ry, on  account  of  very  muddy  and  boggy  ground, 
the  logs  were  being  dragged  in  one  at  the  time, 
this  method  of  hauling  then  being  known  as 
'snaking*  the  logs;  and  at  that  time  a  driver  by 
the  name  of  Selm&n  Edwards  was  driving  one  of 
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the  teams  that  was  'snaking*  the  logs,  and  plain- 
tiff in  the  due  and  proper  performance  of  his 
duty  as  'skidway  man,'  had  taken  a  position 
near  the  north  end  of  the  three  short  logs  on  the 
'skidway'  as  above  mentioned,  so  as  to  be  out  of 
the  way  of  the  team  and  driver  as  they  came 
along  the  road  or  passageway  between  the  'skid- 
way' and  tram  track,  and  while  standing  there, 
this  being  his  place  of  duty  at  the  time,  said 
driver  (who  had  begnn  work  that  day)  drove  up 
with  a  log,  'snaking'  it  and  instead  of  following 
the  customary  and  proper  road  or  passageway 
which  had  been  cut  out  and  marked  out  for  fol- 
lowing when  so  hauling  the  logs  from  the  woods, 
he  turned  his  team  out  of  that  usual  and  proper 
road  or  passageway,  and  coming  from  a  south- 
erly direction,  when  near  the  end  of  the  logs 
on  the  skidway,  opposite  from  where  plaintiff 
was  standing,  made  a  short  turn  without  watch- 
ing and  taking  the  proper  precaution  to  prevent 
and  a\oid  a  collision  between  the  log  he  was 
hauling  and  the  logs  on  the  'skidway,'  and  thus 
jerked  the  log  which  he  was  'snaking'  into  and 
against  the  south  end  of  the  forty-foot  log  which 
was  lying  on  the  'skidway'  nearest  the  tram 
track,  as  above  explained,  and  this  caused  the 
other  end  of  that  log_  to  be  suddenly  and  swift- 
ly swung  toward  plaintiff  (who  as  above  aliened 
was  standing  near  the  opposite  end  of  the  skid- 
way), striking  his  left  leg  with  great  force  be- 
tween the  ankle  and  knee,  knocking  him  down 
and  injuring  him  as  above  specifically  set  forth, 
but  such  collision  between  the  log  which  was 
being  'snaked'  in  and  the  other  logs  on  the  'skid- 
way' would  not  and  could  not  nave  occurred, 
had  said  driver  in  'snaking'  in  the  log  which  did 
strike  the  logs  on  the  'skidway'  as  above  alleged, 
followed  the  usual  and  proper  road  or  passage- 
way which  had  been  provided  for  the  purpose  of 
drawing  or  hauling  in  logs  to  the  'skidway,'  and 
which  at  all  times  theretofore  had  been  used  and 
followed  for  such  purpose." 

The  court  did  not  submit  any  issue  of  neg- 
ligence upon  the  part  of  Edwards,  other  than 
the  taking  by  Edwards  of  a  course  to  the 
skidway  other  than  the  passageway  cut  out 
for  use  by  the  carts.  The  action  of  the  lower 
court  Is  assailed  in  appellant's  first  assign- 
ment of  error  as  follows: 

"The  verdict  is  contrary  to  the  undisputed  evi- 
dence in  the  case,  for  that  even  if  it  be  true  that 
plaintiff's  coemploye,  Edwards,  in  'snaking*  in 
the  log  did  not  follow  the  usual  passageway, 
which  had  been  provided  for  hauling  the  logs, 
yet,  under  the  undisputed  evidence,  his  follow- 
ing such  passageway,  could  not  have  been  negli- 
gence upon  his  part,  for  that  the  undisputed  evi- 
dence showed,  beyond  any  controversy,  that  the 
passageway  described  as  the  usual  passageway 
was  muddy  and  boggy  and  on  this  account  more 
difficult  for  the  team  being  driven  by  said  Ed- 
wards to  travel  upon,  and  for  the  log  being 
drawn  to  be  carried  over  than  the  way  selected 
by  said  Edwards  upon  the  occasion  in  question, 
and  the  probability  of  injury  to  any  one  from 
the  selection  of  such  way  being  remote  and 
wholly  without  the  realm  of  reasonable  antici- 
pation, the  jury  was  entirely  unwarranted  in 
stamping  Edwards'  act  in  selecting  such  course 
as  one  wanting  in  ordinary  care." 

[1]  As  said  by  the  court  in  the  case  of  Lee 
v.  I.  &  G.  N.  By.  Co.,  89  Tex.  688,  36  S.  W.  63: 

"Negligence,  whether  of  the  plaintiff  or  de- 
fendant, is  generally  a  question  of  fact,  and  be- 
comes a  question  of  law  to  be  decided  by  the 
court  only  when  the  act  done  is  in  violation  of 
some  law,  or  when  the  facts  are  undisputed  and 
admit  of  but  one  inference  regarding  the  care  of 
the  party  not  doing  the  act  in  question.  In 
other  words,  to  authorize  the  court  to  take  the 
question  from  the  jury  the  evidence  must  be  of 
such  character  that  there  is  no  room  for  ordina- 
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ry  minds  to  differ  as  to  the  conclusion  to-be 
drawn  from  it"— citing  the  case  of  Railway 
Company  v.  Ives,  144  U.  S.  417,  12  Sup.  Ct. 
679,  36  L.  Ed.  485,  Railway  Co.  v.  Gasscamp, 
69  Tex.  547,  7  S.  W.  227.  and  Chatham  v.  Jones, 
69  Tex.  746,  7  S.  W.  600. 

The  appellant  had  provided,  by  cutting  out 
and  keeping  clean  and  clear  of  obstructions, 
a  regular  path  or  passageway  for  the  safe 
use  of  Its  teamsters,  who  were  hauling  logs 
to  the  skidway,  and  that  passageway  was 
kept  in  proper  condition,  and  was  made  use 
of  as  the  regular  and  proper  route  for  the 
team  drivers,  and  so  we  cannot  say,'  as  a 
matter  of  law,  that  negligence  was  not  shown 
on  the  part  of  appellant's  employe  Edwards 
in  not  using  the  regular  passageway,  and  in 
using  some  other  passageway  for  the  "snak- 
ing" of  said  logs,  and  therefore,  without 
undertaking  to  give  a  resume  of  the  evidence, 
we  are  of  the  opinion  that  there  is  no  merit  - 
in  appellant's  first  assignment  of  error,  and 
it  Is  therefore  overruled. 

It  may  be -well  to  give  the  charge  of  the 
court  In  full,  in  order  that  the  objections 
raised  to  said  charge  in  the  brief  of  appel- 
lant may  be  Intelligently  considered.  Said 
charge  was  as  follows: 

"Now  if  you  believe  from  a  preponderance  of 
the  evidence  (by  which  is  meant  the  greater 
weight  of  credible  testimony)  that  the  plaintiff 
was  injured  while  he  was  in  the  employ  of  the 
defendant,  while  at  work  as  skidway  man  and  in 
the  line  of  his  duties  as  such,  on  or  about  De- 
cember 31,  1913,  in  Liberty  county,  Texas,  and 
that  plaintiffs  said  injury,  if  any,  was  caused  by 
a  log  which  was  being  'snaked'  in  by  a  team 
driven  by  Selman  Edwards,  another  employe  of 
the  defendant  engaged  in  the  execution  of  said 
work,  being  pulled  against  the  end  of  a  log  upon 
the  skidway  and  thus  causing  the  other  end  of 
the  log  so  struck  to  strike  plaintiff's  leg  and  in- 
jure him,  and  that  the  said  Selman  Edwards,  in- 
stead .  of  following  the  customary  and  proper 
road  or  passageway  which  had  been  cut  out  and 
marked  out  for  following  when  so  hauling  the 
logs  from  the  woods,  he  turned  his  team  out  of 
that  usual  and  proper  road  or  passageway,  and 
thus  jerked  the  log  which  he  was  'snaking'  into 
and  against  the  south  end  of  a  log  already  upon 
the  skid,  and  thus  caused  the  other  end  of  that 
log  to  be  suddenly  and  swiftly  swung  towards 
plaintiff,  who  was  standing  near  the  opposite 
end  of  the  skidway.  so  that  his  left  leg  was 
struck  with  great  force  and  he  was  knocked 
down  and  injured ;  and  further  you  find  from  a 
preponderance  of  the  evidence  that  the  said  Sel- 
man Edwards  in  so  'snaking'  in  said  .log  and 
not  following  the  usual  passageway  which  had 
ben  provided  for  hauling  logs  (if  you  find  such 
was  the  fact)  was  negligent,  bearing  in  mind  the 
definition  of  'negligence*  as  hereinafter  given 
you,  then  such  negligence  of  said  employe,  Ed- 
wards (if  you  find  he  was  so  negligent),  is 
chargeable  to  the  defendant,  and  in  case  you  find 
that  there  was  Buch  negligence  on  the  part  of 
said  Edwards,  and  further  you  find  that  the  in- 
jury thereby  caused  plaintiff,  if  you  find  that  he 
was  then  and  there  injured,  was  proximately 
caused  by  such  negligence,  if  any,  bearing  in 
mind  the  definition  of  'proximate  cause'  as  here- 
inafter given  you,  then  you  will  return  a  ver- 
dict for  the  plaintiff.  And  in  this  connection 
you  are  instructed  that  the  term  'negligence'  in 
law  means  the  failure  to  exercise  that  degree  of 
care  which  persons  of  ordinary  prudence  would 
exercise  under  the  same  or  like  circumstances. 
And  'ordinary  care'  is  such  care  as  an  ordi- 
narily prudent  person  would  use  under  the  same 
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or  like  circumstance*.  And  Id  the  same  connec- 
tion you  are  also  charged  that  by  'proximate 
cause'  is  meant  that  which  in  a  natural  and  con- 
tinuous sequence  unbroken  by  any  new  and  in- 
dependent cause  produces  the  event,  and  with- 
out which  the  event  would  not  have  happened, 
and  from  which  it  could  and  should  have  rea- 
sonably been  anticipated  that  injury  would  re- 
sult therefrom  as  a  natural  and  probable  conse- 
quence under  the  circumstances.  Therefore  if 
you  find  for  the  plaintiff,  under  the  foregoing  in- 
structions, you  will  assess  such  damages  as  will, 
in  your  judgment,  reasonably  and  fairly  compen- 
sate him  in  money  for  the  physical  and  mental 
pain,  if  any,  consequent  upon  his  injuries  re- 
ceived, also,  if  from  a  preponderance  of  the  evi- 
dence you  believe  that  plaintiffs  injuries,  if  any, 
are  permanent,  and  will  diminish  his  ability  to 
labor  and  earn  money  in  the  future,  then  in  ad- 
dition you  will  allow  him  such  sum  as  in  your 
judgment  will  reasonably  and  fairly  compensate 
him  for  the  diminution,  if  any,  in  bis  capacity  to 
labor  and  earn  money  in  the  future.  Aid  if  un- 
der the  foregoing  instructions  you  do  not  find 
for  the  plaintiff,  then  let  your  verdict  be  for  the 
defendant  You  are  the  exclusive  judges  of  the 
facts  proved,  the  credibility  of  witnesses,  and 
the  weight  to  be  given  to  their  testimony,  but 
the  law  you  receive  from  the  court  and  must  be 
governed  thereby." 

The  court  also,  at  the  request  of  the  de- 
fendant company,  gave  the  following  special 
Instruction: 

"If  you  believe  from  the  evidence  before  you 
that  upon  the  occasion  of  the  accident  In  question 
it  was  obvious  and  apparent  to  the  plaintiff,  if 
such  you  find  it  was,  as  the  employe  Edwards 
approached  the  skids  with  a  log  being  drawn  by 
him,  that  there  was  a  probability  and  likelihood, 
if  such  you  find  there  was,  that  the  log  so  being 
drawn  would  come  in  contact  with  a  log  or  logs 
on  the  skids,  and  that  thereby  plaintiff  would  be 
injured,  and  you  further  believe  from  the  evi- 
dence that  it  would  have  been  a  simple  and  easy 
matter  for  the  plaintiff  to  have  avoided  any  in- 
jury to  himself  by  removing  himself  away  from 
the  logs  lying  on  the  skids,  so  that  any  contact 
between  the  log  being  drawn  up  and  the  log  on 
the  skids  would  not  have  resulted  in  any  injury 
to  him,  and  you  further  believe  from  the  evi- 
dence that  the  plaintiff  failed  to  so  remove  him- 
self away  from  the  logs  on  the  skids,  so  that 
any  contact  between  the  log  being  drawn  up  and 
tbe  log  or  logs  on  the  skids  would  not  have  re- 
sulted in  any  injury  to  him.  and  you  further 
believe  from  the  evidence  that  in  so  failing, 
if  he  did  so  fail,  plaintiff  did  not  exercise  such 
care  for  his  own  safety  as  a  person  of  ordinary 
prudence  would  have  exercised  under  tbe  same 
or  similar  circumstances,  then  you  are  charg- 
ed that  plaintiff  was  himself  guilty  of  negli- 
gence, and  if  you  further  find  that  such  negli- 
gence upon  his  part,  if  such  you  find,  was  the 
sole  proximate  cause  of  plaintiff's  injuries,  then 
and  in  such  event  you  will  let  your  verdict  be 
in  favor  of  the  defendant" 

Appellants'  second,  third,  fourth,  fifth, 
sixth,  seventh,  eighth,  ninth,  tenth,  eleventh, 
and  twelfth  assignments  have  been  carefully 
considered,  and  are  overruled. 

[2]  By  the  thirteenth  assignment  of  error, 
the  action  of  the  court  is  challenged  In  re- 
fusing to  give  defendant's  special  charge  No. 
8,  which  was  as  follows: 

"You  are  charged  in  this  case  that  an  employe 
assumes  all  risk  and  dangers  which  are  not  or- 
dinarily incident  to  the  business  in  which  he  is 
engaged,  but  which  are  nevertheless  fully  known 
to  and  appreciated  by  him.  Now,  if  you  be- 
lieve from  the  evidence  before  you  that  the  risk 
and  danger,  if  any,  to  him  of  injurjr  from  a 
movement  of  a  log  or  logs  on  the  skidway  in 
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question  through  contact  with  the  log  being 
brought  up  to  the  skidway  by  tbe  employe  Ed- 
wards were  not  ordinarily  incident  to  the  work 
in  which  plaintiff  was  then  and  there  engaged, 
but  you  nevertheless  believe  from  the  evidence 
that  such  risk  and  danger,  if  any,  were  fully 
known  to  and  appreciated  by  plaintiff,  and  yon 
further  believe  from  the  evidence  that  from  such 
risk  and  danger,  if  any,  plaintiff's  injuries 
proximately  resulted,  then  and  in  such  event 
you  will  let  your  verdict  be  in  favor  of  the  de- 
fendant" 

Ben  Bratcher  testified  as  follows: 

"When  1  saw  Silman  Edwards  coming  across 
this  short  way,  it  did  not  look  to  me  there  was 
any  danger  at  all  there  from  the  logs  he  was 
dragging  hitting  the  logs  on  the  skids.  I  never 
thought  about  the  danger  or  thought  about  them 
hitting  the  logs.  You  say,  so  far  as  I  could 
see  if  I  was  standing  there  looking  at  him  it 
was  just  as  safe  for  him  to  come  around  the 
short  way  as  to  come  around  the  long  way,  and 
I  say,  No,  sir,  because  I  was  not  expectinghitn 
to  come  across  there.  I  saw  him  coming.  When 
I  saw  him  coming,  it  did  not  seem  to  me  that  it 
was  just  as  safe  for  him  to  come  that  short  way 
as  it  was  for  him  to  come  the  long  way— it  did 
not  seem  it  was  as  safe.  What  I  thought  about 
it  was,  I  thought  the  proper  drive  was  to  come 
around  the  long  way  and  come  out  straight 
The  reason  why  I  thought  that  was  proper  was 
because  I  thought  it  would  cause  me  more  lift- 
ing and  more  rolling.  I  did  not  see  the  log  he 
was  dragging,  but  I  could  have  seen  it  from 
where  I  was  standing  If  I  had  followed  it  up 
and  looked  at  it  I  could  have  seen  it  if  I 
had  looked  at  It  and  certainly  I  could  seen  it 
better  tban  he  could.  He  was  setting  up  there 
driving  his  team,  consisting  of  four  mules,  and 
he  had  those  four  mules  to  look  after.  The  log 
was  dragging  on  behind,  hooked  to  those  tongs. 
You  say,  If  I  had  looked  I  could  have  seen  that 
log,  and  seen  where  that  log  was  going,  better 
than  Edwards,  who  was  driving  those  mules, 
and  I  say,  If  I  had  been  looking  and  expecting 
an  accident— if  there  had  been  any  such  acci- 
dent happened — I  could  have  seen,  stood  there 
and  looked  at  the  log  better  than  he  could  have 
setting  on  the  mule  and  looking  at  it  He  would 
have  to  turn  around  those  mules,  and  look  back 
in  that  direction  and  try  to  watch  his  mules  at 
the  same  time,  and  if  I  had  been  looking  at  the 
log  that  was  coming  back  across  there  I  could 
have  seen  It  more  easily  than  Edwards  could— 
that  it  was  liable  to  strike  one  of  those  logs— 
if  I  had  been  looking  or  expecting  it  I  could. 
If  I  had  been  looking  at  the  log  Edwards  was 
driving,  I  could  have  seen  it  was  going  to  strike 
this  end  of  the  log  or  skids  more  easier  than 
Edwards  could  have  seen  it  You  do  understand 
me  to  say  that  when  I  saw  him  coming  across 
this  short  way  it  looked  more  dangerous  to  me 
than  for  him  to  come  around  the  long  way. 
The  reason  why  it  looked  more  dangerous  to 
me  was  I  knew  that  was  not— that  they  never 
had  been  any  driver  since  I  have  been  working 
on  the  skidway  that  made  such  a  drive." 

"Q.  You  just  didn't  think  about  it  but  I 
asked  you  this  question,  If  you  had  thought 
about  it  If  you  had  been  trying  to  keep  yourself 
from  being  hurt  and  looking  out  for  yourself, 
isn't  it  a  fact  standing  there  as  you  were  watch- 
ing this  log  coming  across  that  way  you  were 
in  a  better  position  to  see  whether  it  would  pos- 
sibly strike  the  end  of  the  log  on  the  skid  than 
Edwards  was,  isn't  that  true?  A.  If  I  had  been 
expecting  or  looking  at  the  log  in  the  place  of 
him,  the  chances  is  I  could  have  halloed  and 
stopped  him  before  he  hit  the  log,  and  he  would 
not  have  hit  it  You  ask  me,  If  I  had  been 
watching  the  log,  I  could  have  told  Edwards 
in  time,  and  he  could  have  stopped ;  and  I  say, 
If  I  had  knowed  he  was  going  to  strike  the  log, 
I  could  have  stayed  at  home,  and  not  been  in 
the  woods,  and  would  not  have  been  hurt.  I 
was  not  expecting  it  and  I  did  not  stay  at 
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home;  but  I  stayed  in  the  proper  place  to  do 
my  work,  and  attending  to  the  work  is  the  beat 
possible  shape,  and  was  not  expecting  nothing. 
Yon  say,  The  place  where  I  was  standing  was 
not  any  more  the  proper  place  than  two  feet 
outside  the  logs:  and  If  I  had  been  standing 
two  feet  away  from  the  end  of  those  logs  I 
would  not  have  been  hurt;  and  If  I  had  been 
standing  out  from  the  end  of  those  logs;  and 
I  say,  Yes,  sir ;  because  the  logs  turned  around 
in  that  shape:  the  log  turned  around  to  me. 
You  say,  If  I  had  been  standing  away  from 
those  logs  a  sufficient  distance  I  would  not  have 
been  injured ;  and  I  say,  If  I  had  been  out  four 
or  six  feet,  or  if  I  had  been  at  home,  or  up  here, 
I  would  not  have  got  hurt.  I  had  to  he  there ; 
I  could  not  handle  that  log  unless  I  was  there 
at  my  proper  place,  and  in  my  proper  station 
to  handle  that  log;  a  man  has  to  get  close 
enough  to  the  log  with  the  cant  book  to  catch 
it  before  he  can  roll  it  down.  I  would  not  have 
stood  three  or  four  feet  away  from  the  end  of 
the  log  on  the  skids  and  still  been  in  the  proper 
place  to  attend  to  my  work.  You  -say,  If  I  had 
been  looking  at  this  log  that  Edwards  was  bring- 
ing up  there,  and  had  seen  just  how  that  log 
was  going  with  reference  to  the  end  of  the  log 
that  was  on  the  skid  it  would  have  been  a  very 
easy  matter  for  me  to  have  stepped  three  or 
four  feet  out  of  the  way ;  and  I  say,  Yes,  sir ; 
I  could  have  probably  done  it  You  ask  me  if 
it  is  not  a  fact  I  was  not  standing  there  at  all, 
but  I  was  sitting  down  on  the  end  of  the  log 
at  that  time  Edwards  came  in  there  with  the 
team ;  and  I  say,  No,  sir;  I  was  not  setting 
down,  but  I  was  standing  on  my  feet  and  my 
cant  hook  in  my  hand." 

As  an  abstract  proposition,  the  assignment 
embodies  a  correct  legal  proposition.  The 
testimony,  however,  shows,  without  doubt, 
that  the  defendant  was  at  the  place  be  should 
nave  been  to  properly  perform  bis  duties. 
In  the  requested  Instruction  above  set  .  out, 
and  which  the  court  gave  to  the  jury,  the 
question  of  knowledge  of  the  risk  and  appre- 
ciation of  the  danger  arising  from  a  contract 
between  the  logs  was  clearly  submitted  as  a 
basis  for  contributory  negligence  upon  the 
part  of  appellee  in  failing  to  remove  himself 
away  from  and  out  of  the  danger  of  such  a 
contact,  and  the  Jury  decided  such  issue 
against  appellant.  If  the  facts  as  presented 
to  the  Jury  In  this  charge  were  found  against 
the  appellant  on  the  defense  of  contributory 
negligence,  the  Jury  could  not  have  found 
differently  on  the  defense  of  assumption  of 
extraordinary  risk,  for  the  essence  of  both  de- 
fenses Involved  the  question  of  knowledge  of 
and  appreciation  of  such  risk  and  danger. 
Therefore,  under  the  facts  of  the  case,  we  do 
not  think  prejudicial  error  was  committed 
In  falling  to  give  said  charge.  There  is  no 
merit  In  the  assignment,  and  It  is  therefore 
overruled. 

In  the  fourteenth  assignment,  it  is  claimed 
that  the  court  erred  in  not  giving  charge  No. 
7  requested  by  the  defendant,  which  is  as 
follows: 

"You  are  instructed  in  this  case  that  if  the 
employ^  Edwards,  when  he  took  the  route  which 
he  did  take  with  the  log  which  he  was  drawing 
to  the  skids,  could  not  reasonably  have  fore- 
seen that  injury  would  likely  result  from  his 
taking  such  route,  then  and  in  such  event,  you 
will  let  your  verdict  be  in  favor  of  the  defend- 
ant." 
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W  It  is  not  what  Edwards  could  or  would 
not  have  reasonably  foreseen  when  he  took  the 
route  he  did  take,  but  the  test  would  be 
whether,  as  a  reasonably  prudent  man,  in 
the  exercise  of  ordinary  care,  and  in  view  of 
all  the  facts  and  circumstances,  be  would 
have  anticipated  that  some  injury  might  oc- 
cur by  reason  of  bis  negligence.  Railway  Co. 
v.  Turner,  188  S.  W.  1126;  Railway  Co.  v. 
Seta,  89  Tex.  66,  33  S.  W.  215,  558;  Polndex- 
ter  v,  Receivers,  101  Tex.  323, 107  S.  W.  42; 
Henry  t.  McCown,  140  S.  W.  1172;  Railway 
Co.  West,  62  Tex.  Civ.  App.  653, 131  S.  W. 
841;  Barnes  v.  Railway  Co.,  63  Tex.  660; 
Railway  Co.  v.  Muasette,  86  Tex.  719,  26  S. 
W.  1076,  24  I*  R  A  642;  Railway  Co.  v. 
Reed,  88  Tex.  448, 31  S.  W.  1058;  Washington 
v.  Railway  Co.,  90  Tex.  320,  38  S.  W.  764; 
Lipscomb  v.  Railway  Co.,  95  Tex.  20,  64  S.  W. 
923,  65  L  R.  A  869,  93  Am.  St  Rep.  804; 
Hallway  Co.  v.  Kellogg,  94  U.  S.  469,  24  L. 
Ed.  266;  Cohen  v.  Blttimann,  139  S.  W.  61; 
Butler  v.  Gulf  Pipe  Line  Co.,  144  S.  W.  342 ; 
Railway  Co.  v.  Green,  141  S.  W.  846;  Bering 
Mfg.  Co.  v.  Peterson,  28  Tex.  Civ.  App.  194, 
67  S.  W.  184;  Hugo  v.  Pate,  128  S.  W.  917; 
Railway  Co.  v.  Smith,  148  S.  W.  821 ;  Helena 
Gas  Co.  v.  Rogers,  104  Ark.  59, 147  S.  W.  475 ; 
Railway  Co.  v.  Cabell,  161  S.  W.  1083;  Tel. 
Co.  v.  Long,  183  S.  W.  428;  Oyc.  vol.  29,  p. 
495 ;  Am.  &  Eng.  Enc  of  Law,  vol.  8,  pp.  567, 
571,  572,  579,  581;  Street  on  Personal  In- 
juries, pp.  62,  63,  79,  84. 

[4]  Complaint  is  made  in  the  fifteenth  as- 
signment of  error  of  the  failure  of  the  trial 
court  to  submit  the  following  special  Instruc- 
tion: 

"You  are  instructed  in  this  ease  that  the  em- 

{>loy€  Edwards,  on  the  occasion  of  the  accident 
n  question,  had  the  right  to  assume  that  the 
plaintiff,  Ben  Brateher,  would  use  ordinary 
care  to  prevent  and  avoid  injury  to  himself, 
therefore,  even  though  you  may  believe  from 
the  evidence  that  Edwards  took  a  route  to  the 
skids  with  the  log  he  was  drawing  which  was 
not  a  proper  Note,  yet  if  you  further  find  from 
the  evidence  that  the  plaintiff,  Brateher,  saw 
that  Edwards  had  taken  such  route,  ana  that 
the  said  Brateher  could,  by  use  of  ordinary  care, 
have  prevented  or  avoided  his  being  injured 
by  said  log  coming  in  contact  with  a  log  or  logs 
on  the  skids,  then  and  in  such  event  plaintiff 
would  not  be  entitled  to  recover,  and  your  ver- 
dict will  be  in  favor  of  the  defendant" 

By  a  recent  statute,  contributory  negli- 
gence cannot  be  urged  as  a  complete  defense, 
but  if  proven,  would  diminish  the  damage  In 
proportion  to  the  negligence  attributable  to 
plaintiff.  Acts  33d  Legislature,  p.  433;  Con- 
sumers' Lignite  Co.  v.  Grant  181  S.  W.  207. 
The  requested  Instruction  was  a  simple  state- 
ment by  which  the  jury  was  told  that  if  the 
plaintiff  failed  to  exercise  ordinary  care  and 
thereby  contributed  to  his  Injury  by  his  neg- 
ligence, he  could  not  recover.  No  complaint 
by  exception  or  objection  to  the  charge  of 
the  court  or  special  instruction  to  the  effect 
that  the  contributory  negligence,  if  found, 
might  be  considered  on  the  question  of  di- 
minishing recovery,  was  asked.  It  is  to  be 
further  noted  that  the  charge  on  contributory 
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negligence,  which  the  court  gave  to  the  Jury, 
In  substance  covered  the  same  facts  contain- 
ed In  this  requested  charge.  It  would  there- 
fore serve  no  good  purpose  for  us  to  com- 
ment  further  on  the  situation.  Tbe  assign- 
ment is  overruled. 

The  complaint  is  again  made  by  appellant's 
sixteenth  assignment,  that  as  a  matter  of 
law,  under  the  undisputed  evidence,  Edwards 
was  not  negligent  In  the  submitted  particu- 
lar, and  no  such  issue  should  have  been  sub- 
mitted to  the  Jury.  We  have  already  passed 
upon  this  proposition,  and,  as  said  before, 
we  cannot  say,  as  a  matter  of  law,  Edwards 
was  not  negligent  The  same  question  is 
again  raised  by  appellant's  seventeenth  as- 
signment of  error.  Therefore  the  last  two 
assignments  are  overruled. 

[()  By  the  eighteenth  assignment  it  is  urg- 
ed that  the  court  erred  to  the  prejudice  of 
defendant  in  its  general  charge,  and  that 
the  same  was  erroneous  in  this:  That  it 
was  upon  the  weight  of  the  evidence  In  tell- 
ing the  Jury  that  there  was  a  customary  and 
proper  passageway  for  the  logs  to  be  hauled 
over,  other  than  the  way  which  Edwards 
took,  and  thereby  told  the  Jury  that  any 
other  way  was  not  a  proper  way. 

There  was  no  dispute  in  the  evidence  on 
this  point  It  was  certainly  not  a  matter  In 
which  the  court  could  be  mistaken.  All  of 
the  testimony  shows  that  the  customary 
and  proper  road,  and  the  one  which  was  kept 
clear  of  stumps  and  obstructions,  was  the 
road  not  taken  by  Edwards.  It  is  not  claim- 
ed that  Edwards  was  following  the  custom- 
ary road  or  passageway  which  had  been  cut 
out  and  marked  for  following  when  hauling 
logs  from  the  woods,  and  therefore  we  find 
no  merit  in  the  assignment  Edwards  him- 
self testified  that  the  teamsters  were  suppos- 
ed to  come  around  In  the  circular  pathway 
shown  on  the  diagram  at  page  10  of  the  state- 
ment of  facts,  but  that  on  the  occasion  of 
this  accident  instead  of  coming  around  this 
long  way,  meaning  the  regular  passageway, 
that  he  took  a  short  cut  which  is  shown  by 
the  diagram,  and  appellant  admits  "that  the 
testimony,  though  conflicting,  warrants  the 
finding  that  in  circling  the  skldway  on  which 
the  logs  snaked  in  from  the  woods  were  plac- 
ed was  a  pathway  cut  out  for  use  by  the 
carts  when  logs  were  being  brought  into  the 
skldway  by  means  of  carts,  and  that  the 
pathway  was  also  used  regularly  and  cus- 
tomarily to  get  to  the  skldway,  even  when 
the  logs  were  being  snaked.  Therefore  there 
is  no  merit  In  the  assignment,  and  it  is  over- 
ruled. 

[(]  In  the  nineteenth  assignment  it  is  urged 
that  the  court  erred  to  the  prejudice  of  de- 
fendant in  Its  general  charge,  In  this: 

"That  there  is  submitted  to  the  jury  an  issue 
whether  the  log  being  drawn  was  pulled  against 
the  end  of  a  log  on  the  skids,  whereas  the  undis- 
puted evidence  shows  that  the  said  log  was  not 
pulled  against  the  log  on  the  skids,  but  that  it 
was  thrown  against  the  skids  by  reason  of  the 
tongs  thereon  coming  in  contact  with  a  stump." 


The  testimony  shows  that  while  the  log 
that  Edwards  was  snaking,  or  the  tonga 
hooked  thereto,  struck  a  stump  immediately 
before  the  log  was  Jerked  against  the  log 
which  was  on  the  skldway,  and  which  In- 
jured appellee,  still  It  remains  a  fact  that 
it  was  the  dragging  of  the  log  which  caused 
it  to  come  in  contact  with  the  log  on  the 
skldway,  which  was  thrown  against  and  in- 
jured appellant  and  therefore  we  can  find 
no  error  In  the  court's  charge. 

The  appellant's  twentieth  assignment  of  er- 
ror is  practically  the  same  as  above.  Both 
of  these  are  overruled. 

[7]  Complaint  is  made  by  the  twenty-first 
assignment  of  error  that  the  court  erred  in 
its  charge  to  the  Jury,  in  that  there  is  sub- 
mitted to  the  jury  an  issue  whether  tbe 
employe1  Edwards  turned  his  team  out  of  that 
usual  and  proper  road  or  passageway,  and 
thus  jerked  the  log  which  he  was  snaking 
Into  and  against  the  south  end  of  a  log  al- 
ready upon  the  skid,  and  thus  caused  the  oth- 
er end  of  that  log  to  be  suddenly  and  swiftly 
swung  towards  plaintiff,  injuring  him,  where- 
as it  is  claimed  that  the  undisputed  evidence 
shows  that  there  was  no  causal  connection 
between  the  turning  from  the  usual  passage- 
way and  the  contact  between  the  two  logs. 

It  may  be  said  here  that  tbe  safe  road  by 
which  to  snake  in  the  logs,  and  the  usual  and 
customary  road,  was  left  and  that  In  this 
unusual  road  a  stump  was  encountered,  which 
hit  the  iog  that  was  being  snaked,  and  the 
log  was  dragged  and  thrown  against  the  log 
on  the  skldway,  and  this  state  of  affairs  and 
situation  came  about  as  the  result  of  not  fol- 
lowing the  customary  and  usual  road.  There 
is  no  merit  In  this  assignment,  and  the  same 
is  overruled. 

By  the  twenty-second  assignment  error 
is  alleged  as  follows: 

"The  court  erred,  to  the  prejudice  of  this 
defendant  in  its  general  charge  to  the  jury 
herein,  and  said  charge  was  erroneous,  in  this, 
that  it  authorizes  a  recovery  in  favor  of  plain- 
tiff upon  a  theory  not  pleaded  by  him,  in  this, 
that  it  authorizes  a  recovery  in  favor  of  plain- 
tiff for  the  negligence  of  Edwards  In  bo  snaking 
in  said  log  and  not  following  the  usual  passage- 
way,' whereas  the  petition  attributes  the  con- 
tact between  the  two  logs  to  the  failure  of  Ed- 
wards, when  near  the  end  of  the  logs  on  the 
skids,  to  watch  and  take  proper  precaution* 
to  avoid  a  collision  between  the  logs,  of  which 
failure  there  is  no  evidence." 

[I]  The  twenty-third  assignment  Is  as  fol- 
lows: 

"The  court  erred,  to  the  prejudice  of  this 
defendant  in  its  general  charge  to  the  jury 
herein,  and  said  charge  was  erroneous  in  this, 
that  the  issues  therein  submitted  to  the  jury 
should  not  have  been  submitted,  for  the  reason 
that  there  was  a  material  variance  between  the 
pleadings  and  the  proof,  in  this,  that  plaintiff 
alleged  that  when  the  employ*  Edwards  got 
near  the  end  of  the  logs  on  the  skids  he  made  a 
short  turn  without  watching  and  taking  the 
proper  precautions  to  prevent  a  collision  be- 
tween the  logs,  and  that  thereby  the  contact 
between  the  logs  was  caused,  and  the  evidence 
wholly  fails  to  show  any  such  act  or  omission 
on  his  part" 
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Plaintiff  pleaded  In  his  petition  aa  follows: 

"That  on  or  about  the  Slat  day  of  December, 
1913,  plaintiff  was  in  the  employ  of  defendant 
aa  'skid-way  man,'  which  means  be  waa  keeping 
the  premises  or  'run'  about  the  akidway  dean 
and  in  proper  condition  for  the  passage  of  the 
teams  which  were  engaged  in  hauling  logs,  and 
for  such  logs  to  be  unloaded,  all  teams  would 
be  driven  along  this  pass  or  'run'  between  the 
tram  track  and  'akidway,'  and  the  log  wagons 
would  be  stopped  near  by  and  opposite  the  'skid- 
way,'  and  the  driver  of  the  wagon  would  then 
unload  the  logs  by  dropping  same  upon  the  skid- 
way,  and  it  was  the  duty  of  plaintiff  to  roll  the 
logs  back  to  the  farthest  end  of  the  akidway 
and  place  them  one  closely  against  the  other. 

"That  on  or  about  the  date  last  above  men- 
tioned the  plaintiff  waa  engaged  in  performing 
the  duties  required  of  him .  aa  'akidway  man* 
under  his  employment  by  defendant,  ana  while 
at  the  place  he  waa  required  to  be  In  (lie  per- 
formance of  such  duty  aa  'skidway  man,'  a  log 
being  drawn  by  a  team  driven  by  another  em- 
ploye of  defendant  waa  pulled  against  the  end 
of  a  log  upon  said  'skidway,'  causing  the  other 
end  of  the  log  so  struck  to  strike  plaintiff's  left 
leg  with  great  force,  knocking  him  down,  the  log 
falling  on  him  and  he  was  pinioned  to  the 
ground,  and  further  plaintiff  was  seriously  in- 
jured as  follows:  *  *  * 

"That  plaintiff's  said  injury  was  due  to  and 
caused  by  the  negligence  of  the  defendant  in 
this:  •  •  •  Plaintiff  in  the  due  and  proper 
performance  of  his  duty  aa  "skidway  man'  had 
taken  a  position  near  the  north  end  of  the  three 
short  logs  on  the  'skidway'  as  above  mentioned, 
so  aa  to  be  out  of  the  way  of  the  team  and  driv- 
er as  they  came  along  the  road  or  passageway 
between  the  skidway  man  and  tram  track,  and 
while  standing  there,  this  being  his  place  of 
duty  at  the  time,  said  driver  (who  had  begun 
work  that  day)  drove  up  with  a  log,  'snaking* 
it,  and  instead  of  following  the  customary  and 
proper  road  or  passageway  which  had  been 
cut  out  and  marked  out  for  following  when 
a*  hauling  the  logs  from  the  woods,  he  turned  his 
team  out  of  that  usual  and  proper  road  or  pas- 
sageway, and  coming  from  a  southerly  direction, 
when  near  the  end  of  the  logs  on  the  skidway, 
opposite  from  where  plaintiff  was  standing,  made 
a  short  turn  without  watching  and  taking  the 
proper  precaution  to  prevent  and  avoid  a  colli- 
sion between  the  log  he  waa  hauling  and  the 
logs  on  the  'skidway/  and  thus  jerked  the  log 
which  he  was  'snaking'  into  and  against  the' 
south  end  of  the  forty-foot  log  which  was  lying 
on  the  'akidway'  nearest  the  tram  track,  as 
above  explained,  and  this  caused  the  other  end 
of  that  log  to  be  suddenly  and  swiftly  swung 
toward  plaintiff  (who  as  above  alleged  was  stand- 
ing near  the  opposite  end  of  the  skidway),  strik- 
ing his  left  leg  with  great  force  between  the 
ankle  and  knee,  knocking  him  down  and  injur- 
ing him  as  above  specifically  set  forth,  but  such 
collision  between  the  log  which  was  being  'snak- 
ed' In  and  the  other  loga  on  the  'akidway,'  as 
above  alleged,  followed  the  usual  and  proper 
road  or  passageway  which  had  been  provided  for 
the  purpose  of  drawing  or  hauling  in  logs  to  the 
'skidway,'  and  which  at  all  times  theretofore 
had  been  used  and  followed  for  such  purpose." 

The  testimony  shows  that  If  Edwards  had 
followed  the  regular  and  proper  route,  he 
could  not  have  struck  the  log  on  the  skid- 
way, which  Injured  appellee.  The  customary 
and  proper  route  was  kept  in  condition  for 
the  purpose  of  "snaking"  or  hauling  the  logs 
along,  and  was  free  from  obstructions,  while 
the  course  that  Edwards  followed  was  ob- 
structed with  stumps,  etc.,  which  made  It 
more  difficult  to  avoid  accidents.  There  Is 
no  merit  In  this  assignment,  and  It  is  over- 
ruled. 


The  twenty-fifth  assignment  of  error  is  to 
the  effect  that  the  court  erred  In  falling 
and  refusing  to  give  the  jury  special  charge 
No.  1,  which  was  that  under  the  law  and  evi- 
dence, plaintiff  was  not  entitled  to  any  re- 
covery against  the  defendant,  Klrby  Lumber 
Company,  and  requesting  that  the  verdict 
should  be  in  favor  of  the  defendant 

We  have  carefully  examined  this  entire 
record.  At  the  risk  of  repeating  what  has 
been  gone  over,  we  might  say  that  the  facts 
and  situations  aa  presented  by  plaintiff  were 
simple.  As  a  skidway  man  his  duties  re- 
quired him  to  be  at  a  certain  point,  and  to 
do  certain  things.  There  was  a  road  or 
passageway  provided  by  which  all  teams, 
whether  the  logs  were  hauled  or  "snaked," 
could  approach  the  skidway  in  such  a  man- 
ner aa  there  was  no  danger  of  striking  the 
logs  near  which  the  plaintiff  was  compelled 
to  be  In  the  exercise  of  his  duties.  The  em- 
ploys Edwards  saw  fit  to  approach  the  skid- 
way from  a  different  route  than  that  custo- 
marily and  usually  used,  and  which  was  a 
safe  way,  and  In  this  approach  over  a  route 
which  was  obstructed,  the  log  that  be  was 
"snaking"  either  came  in  contact  with  a 
stump  and  was  dragged  and  thrown  against 
the  log  nearest  to  the  skidway,  or  to  say  the 
least  of  it,  did  come  in  contact  with  It,  and 
caused  the  injury  to  plaintiff,  and  this  could 
have  been  avoided  by  using  the  usual  and 
customary  passageway  that  was  provided  for 
the  hauling  and  "snaking"  of  logs.  We  do 
not  find  in  this  record  anything  that  would 
warrant  the  conclusion  that  the  defendant 
company  has  not  received  a  fair  and  Impartial 
trial.  The  injury  of  plaintiff  was  severe  and 
fully  warrants  the  jury  in  the  assessment  of 
the  damage  sustained.  No  error  has  been 
committed  which,  as  a  matter  of  law,  causes 
or  would  cause  a  reversal  of  this  cause. 
As  said  before,  the  record  has  been  carefully 
examined,  the  rights  of  the  defendant  seem 
to  have  been  carefully  guarded,  the  charge  of 
the  court  was  a  fair  presentation  of  the  is- 
sues to  be  determined,  and  we  are  unable  to 
find  such  error  in  this  record  as  would  justi- 
fy a  reversal  of  the  same. 

Therefore  the  cause  is  in  all  things  affirm- 
ed. It  is  so  ordered. 

On  Motion  for  Rehearing. 

HIGHTOWER,  Jr.,  O.  J.  At  a  former  day 
of  this  term  the  judgment  of  the  lower  court 
In  this  case  was  affirmed,  and  thereafter  ap- 
pellant In  due  time  filed  Its  motion  for  re- 
hearing, which  motion  is  now  before  us  for 
disposition. 

The  motion  for  rehearing  is  a  very  exhaus- 
tive one,  and  appellant  therein  challenges 
the  opinion  of  this  court  touching  each  and 
every  assignment  therein  treated,  but  after  a 
very  careful  consideration  of  the  motion,  we 
have  concluded  that  this  case  was  correctly 
disposed  of  by  the  original  opinion  filed  here- 
in, and  that  appellant's  motion  for  rehearing 
should  be  overruled. 
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If  It  would  serve  any  useful  purpose  for 
this  court  to  again  discuss  at  length  the 
points  raised  In  the  motion  for  rehearing, 
all  of  which  were  passed  upon  In  the  original 
opinion,  we  would  not  hesitate  to  do  so; 
but  believing  that  no  useful  purpose  would 
be  served  by  so  doing,  we  shall  not  enter  Into 
a  redlscussion  of  the  many  assignments  rais- 
ed by  appellant,  and  again  presented  in  the 
motion  for  rehearing. 

As  said  by  this  court  In  the  original  opin- 
ion, the  question  of  negligence  on  the  part  of 
appellant's  employe  Edwards  In  the  particu- 
lar specified  In  plaintiff's  petition,  we  still 
think  was  a  question  of  fact  for  the  deter- 
mination of  the  Jury,  and  that  question  of 
fact  was  determined  by  the  Jury  against 
appellant  We  also  adhere  to  the  views  ex- 
pressed In  the  original  opinion  to  the  effect 
that  the  Issue,  of  proximate  cause  was  a 
question  of  fact  for  the  determination  of  the 
jury,  under  all  the  facts  and  circumstances 
of  this  case,  and  that  Issue  was  also  deter- 
mined by  the  Jury  against  appellant,  and 
without  again  discussing  the  facts  as  con- 
tained In  the  record  bearing  upon  these  two 
Issues,  we  deem  it  sufficient  to  say  that  in 
our  opinion  the  evidence  bearing  upon  both 
the  Issue  of  negligence  and  that  of  proximate 
cause  was  sufficient  to  warrant  the  Jury  In 
determining  both  questions  against  appel- 
lant; at  least,  we  think  that  It  cannot  be 
properly  held  as  matter  of  law  that  no  negli- 
gence was  shown  on  the  part  of  appellant,  as 
claimed  by  appellee,  or  that  If  negligence  was 
shown,  we  cannot  say  as  matter  of  law  that 
such  negligence  was  not  shown  to  be  the 
proximate  cause  of  appellee's  injury. 

There  Is  one  further  complaint  made  by 
appellant  in  Its  motion  for  rehearing,  bow- 
ever,  concerning  which  we  desire  to  speak 
briefly.  It  is  with  reference  to  appellant's 
assignment  of  error  No.  13.  The  assignment 
was: 

"Because  the  court  erred,  to  the  prejudice  of 
this  defendant.  In  failing  and  refusing  to  give 
in  charge  to  the  jury  special  charge  No.  8,  re- 
quested by  this  defendant,  which  said  special 
charge  was  as  follows:  'You  are  charged  in  this 
case  that  an  employe,  assumes  all  risks  and  dan- 
gers which  are  not  ordinarily  incident  to  the 
business  in  which  he  is  engaged,  bnt  which 
nevertheless  are  fully  known  to  and  appreciat- 
ed by  him.  Now  if  yon  believe  from  the  evi- 
dence before  yon  that  the  risk  and  danger,  if 
any,  of  injury  to  him  from  a  movement  of  a  log 
or  logs  on  the  skidway  in  question  through  cos- 
tact  with  the  log  being  brought  up  to  the 
skidway  by  the  employe  Edwards  were  not  ordi- 
narily incident  to  the  work  in  which  plaintiff 
was  then  and  there  engaged,  but  you  neverthe- 
less believe  from  the  evidence  that  such  risk 
and  danger,  if  any,  was  fully  known  to  and  ap- 

?ireciated  by  plaintiff,  and  you  further  believe 
rom  the  evidence  that  from  such  risk  and  dan- 
ger, if  any,  plaintiff's  injury  proximately  re- 
sulted, then  and  in  such  event  you  will  let  your 
verdict  be  in  favor  of  the  defendant.' " 

The  above  assignment  was  fully  consider- 
ed and  discussed  at  some  length,  as  shown 
by  the  original  opinion  of  this  court  in  this 
case,  and'  among  other  things,  it  was  said  in 
the  opinion,  as  stated  by  appellant  In  the  mo- 


tion for  rehearing;  that  this  requested 
charge  was  abstractly  correct,  but  that  as 
stated  In  the  original  opinion,  the  court  was 
of  the  opinion  that  In  view  of  the  fact  that 
the  trial  court  gave  to  the  Jury  special 
charge  No.  4  requested  by  appellant,  this 
court  was  of  the  opinion  that  the  refusal  to 
give  said  special  charge  No.  3,  above  quoted, 
If  error,  the  same  was  harmless,  for  the  rea- 
son that  the  giving  of  said  special  charge 
No.  4,  and  the  finding  by  the  jury  of.  the 
point  therein  presented  against  appellant, 
rendered  It  very  unlikely  that  the  jury  would 
have  found  in  favor  of  appellant  had  said 
special  charge  No.  8,  above  quoted,  been  giv- 
en to  the  jury. 

Special  charge  No.  4,  requested  by  appel- 
lant, and  which  was  given  by  the  trial  court, 
was  as  follows: 

"Gentlemen  of  the  jury:  If  you  believe  from 
the  evidence  before  you  that  upon  the  occa- 
sion of  the  accident  in  question,  it  was  obvious 
and  apparent  to  the  plaintiff,  if  such  you  find 
it  was,  as  the  employe  Edwards  approached  the 
skids  with  the  log  being  drawn  t>y  him,  that 
there  was  a  probability  and  likelihood,  if  such 
you  find  there  was,  that  the  log  so  being  drawn 
would  come  in  contact  with  a  log  or  logs  on  the 
skids,  and  that  thereby  plaintiff  would  be  in- 
jured, and  you  further  believe  from  the  evidence 
that  it  would  have  been  a  simple  and  easy  mat- 
ex  for  the  plaintiff  to  have  avoided  any  injury 
to  himself  by  removing  himself  away  from  the 
logs  lying  on  the  skids,  so  that  any  contact 
between  the  log  being  drawn  up  and  a  log  or 
logs  on  the  skids  would  not  have  resulted  in  any 
injury  to  him,  and  you  further  believe  from  the 
evidence  that  the  plaintiff  failed  to  so  re-» 
move  himself  away  from  the  logs  on  the  skids, 
so  that  any  contact  between  the  logs  being 
drawn  up  and  a  log  or  logs  on  the  skids  would 
not  have  resulted  in  any  injury  to  him,  and 
you  further  believe  from  the  evidence  that  in  so 
failing,  if  he  did  so  fail,  plaintiff  did  not  ex- 
ercise such  care  for  his  own  safety  as  a  person 
of  ordinary  prudence  would  have  exercised  un- 
der the  same  or  similar  circumstances,  then 
you  are  charged  that  plaintiff  was  himself  guilty 
of  negligence,  and  If  you  further  find  that  such 
negligence  upon  his  part,  if  Such  you  find,  was 
the  sole,  proximate  cause  of  plaintiff's  injury, 
then  and  In  such  event  you  will  let  your  verdict 
be  in  favor  of  the  defendant." 

[■]  In  discussing  this  special  charge  No. 
4  given  In  the  court  below  at  the  request  of 
appellant,  this  court,  In  the  original  opinion, 
denominated  the  same  a  charge  on  the  Issue 
of  contributory  negligence.  Aa  pointed  out 
by  appellant  in  the  motion  for  rehearing, 
however,  such  charge,  strictly  and  technical- 
ly speaking,  was  not  a  charge  on- the  Issue  of 
contributory  negligence,  but  the  same  In  ef- 
fect told  the  jury  that  If  the  plaintiff  was 
guilty  of  negligence  which  was  the  sole 
cause  of  bis  Injury,  thereby  excluding  and 
leaving  out  of  consideration  the  question  of 
negligence  on  the  part  of  defendant,  then  the 
plaintiff  could  not  recover;  and  this  court 
thought  at  the  time  the  original  opinion  was 
written,  and  now  thinks,  that  special  charge 
No.  4  announced  a  correct  proposition  of 
law,  but,  as  above  stated,  the  same  cannot 
be  accurately  called  a  charge  on  the  Issue  of 
contributory  negligence.  The  fact  is,  as  stat- 
ed by  appellant,  in  its  motion  for  rehear- 
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lag,  no  charge  on  the  issue  of  contributory 
negligence,  technically  and  accurately  speak- 
ing, was  given  by  the  trial  court,  and  none 
was  requested  by  appellant.  But  it  would 
appear  from  the  appellant's  motion  for  re- 
hearing that  counsel  for  appellant  are  of 
the  opinion  that  this  court  meant  to  hold 
that  there  was  no  distinction  of  difference 
between  the  defense  of  contributory  negli- 
gence and  that  of  assumed  risk,  and  that 
this  court  thought  that  because  said  special 
charge  No.  4,  which  this  court  at  that  time 
denominated  a  charge  on  contributory  negli- 
gence, was  given  to  the  Jury,  and  the  Issue 
there  submitted  was  decided  against  appel 
lant,  that  the  same  had  the  same  effect  as 
if  the  requested  charge  on  assumed  risk 
above  quoted  had  been  given  to  the  jury,  as 
requested.  In  this  connection'  we  desire  to 
say  that  this  court  fully  recognizes  that  the 
defenses  of  contributory  negligence  and  as- 
sumed risk  so  frequently  Interposed  In  cases 
of  this  character  are  separate  and  entirely 
different  and  distinct  defenses,  and  that 
where  both  such  defenses  are  interposed  by 
the  pleading  of  the  defendant,  and  where  the 
evidence  adduced  in  support  of  such  plead- 
ings raises  the  issue  of  both  such  defenses, 
the  trial  court  could  rarely  refuse  to  submit 
to  the  jury  proper  charges  relative  to  each  of 
such  defenses.  G.  H.  &  H.  By.  Go.  v.  Hod- 
nett,  106  Tex.  190, 163  S.  W.  13;  Railway  Go. 
v.  Hannig,  91  Tex.  347,  43  S.  W.  508;  Rail- 
way Co.  v.  Bradford,  66  Tex.  732,  2  S.  W. 
695,  59  Am.  Rep.  639;  Railway  Co.  v.  Bingle, 
91  Tex.  287,  42  S.  W,  971;  Railway  Co.  v. 
Mathis,  101  Tex.  342,  107  S.  W.  530. 

[10]  After  a  very  full  and  careful  recon- 
sideration of  the  record  in  this  case,  this 
court  Is  now  of  the  opinion  that  the  charge 
on  the  issue  of  assumed  risk,  being  special 
charge  No.  3,  as  above  quoted,  requested  by 
defendant,  should  not  have  been  given  to  the 
jury  at  all,  and  the  same  was  correctly  re- 
fused by  the  trial  court,  for  the  reason  that 
the  evidence  did  not  raise  the  issue  of  as- 
sumed risk,  as  embraced  in  that  requested 
instruction.  The  negligence  complained  of 
in  this  case  was  not  that  some  instrument, 
tool,  implement,  machinery,  or  instrumentali- 
ty furnished  by  the  master  had  been  permit- 
ted by  him  to  become  defective  or  unsafe,  or 
that  the  master  had  failed  to  use  proper 
care  to  furnish  the  servant  a  reasonably  safe 
place  in  which  to  perform  or  discharge  the 
duties  of  his  employment,  all  of  which  were 
known,  or  must  necessarily  have  been  known, 
Dy  the  employe  in  the  exercise  of  ordinary 
care  on  his  part,  while  discharging  his  du- 
ties of  his  employment,  but  the  contention  on 
the  part  of  appellee  was  that  appellant's  em- 
ploye Edwards  committed  an  act  right  at  the 
very  time  of  the  Injury,  which  an  ordinarily 
prudent  person  would  not  have  committed, 
under  the  same  or  similar  circumstances 
and  that  the  commission  of  such  act,  un- 
der  such   circumstances,  was  negligence, 


which  was  chargeable  to  appellant,  and 
which  resulted,  then  and  there,  in  appellee's 
injury. 

We  think,  however,  that  the  trial  court 
would  have  been  justified,  and  perhaps  re- 
quired, to  give  to  the  Jury  some  correct 
charge  on  the  issue  of  contributory  negli- 
gence had  such  been  requested  by  appellant, 
but,  as  above  stated,  no  such  charge  in  any 
form  was  requested. 

Appellant  also  requested  the  trial  court  to 
charge  the  Jury  as  follows" 

"Gentlemen  of  th«  jury:  You  are  charged  in 
this  case  that  the  employe  assumes  all  risks  and 
dangers  which  are  ordinarily  incident  to  the 
work  in  which  he  is  engaged.  Now  if  you  be- 
lieve from  the  evidence  that  the  injuries  which 
plaintiff  sustained  on  the  occasion  in  question 
resulted  proximately  from  risks  and  dangers 
ordinarily  incident  to  the  work  in  which  he  was 
then  and  there  engaged,  you  will,  in  such  event, 
let  your  verdict  be  in  favor  of  the  defendant" 

[11]  This  requested  charge  was  refused  by 
the  trial  court,  and  we  think  properly  so,  be- 
cause of  the  Acts  of  the  Thirty-Third  Legis- 
lature, chapter  179,  §  1,  of  part  1,  page  429, 
which  took  away  from  the  employer,  such  as 
appellant  in  this  case,  the  defense  of  assum- 
ed risk,  where  the  risk  of  danger  Is  ordinari- 
ly incident  to  the  employment  In  which  the 
employe  is  engaged.  Middleton  v.  Tex.  Light 
&  Power  Co.,  178  S.  W.  956;  Memphis  Cotton 
Oil  Co.  v.  Tolbert,  171  S.  W.  809;  Consum- 
ers' Lignite  Co.  v.  Grant  181  8.  W.  207. 

Appellant,  however,  Is  not  insisting  In  this 
court  that  the  trial  court  erred  In  refusing  to 
give  this  special  charge.  Had  it  not  been  for 
the  act  of  the  Legislature  next  above  refer- 
red to,  It  may  be  that  the  refusal  of  the 
court  to  have  given  this  charge  on  assumed 
risk,  under  the  facts  in  this  case,  would  be 
error ;  but  of  course  we  are  not  passing  up- 
on that  question  at  this  time,  because  it  is 
not  before  us.  We  do  feel  certain,  however, 
that  under  the  evidence  as  discussed  in  the 
record  in  this  case,  the  trial  court  committed 
no  error  in  refusing  special  Instruction  No. 
3,  requested  by  appellant,  on  the  Issue  of 
assumed  risk. 

The  motion  is  therefore  overruled. 


DAWSON  et  ai  v.  DTJFFIE,   (No.  8782.) 

(Court  of  Civil  Appeals  of  Texas.  San  Antonio. 
Jan.  24,  1917.) 

Pleading  <&=»148  —  Cross- Action  —  Fokbigh 
to  Main  Action. 
In  an  action  upon  a  note,  where  defendants 
pleaded  a  cross-action  asking  cancellation  of  a 
mortgage,  to  try  title,  and  for  a  writ  of  pos- 
session, the  cross-actien  being  an  entirely  differ- 
ent cause  and  foreign  to  the  main  action,  and 
the  court  not  having  jurisdiction  thereof,  it  was 
properly  stricken  out. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §  299;  Dec.  Dig.  «=»148.] 

Appeal  from  District  Court,  Hidalgo  Coun- 
ty;  V.  M.  Taylor,  Judge. 


'or  otter  CMec  bm  i 


i  topic  sod  KIT-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


710 


191  SOUTHWESTERN  REPORTER 


(Tex. 


Action  by  Samuel  M.  Duffle  against  Ed 
Dawson  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

Geo.  P.  Brown,  of  Mission,  for  appellants. 
Smith  &  Rowland,  of  Mission,  for  appellee. 

FLY,  O.  J.  Appellee  sued  appellants  on  a 
certain  promissory  note,  payable  In  install- 
ments, and  appellants  attempted  to  set  up  a 
cross-action.   The  cross-action  is  as  follows: 

"These  defendants  allege  that  simultaneously 
with  the  execution  of  said  note,  that  the  said 
plaintiff  herein  did  make,  execute,  and  deliver 
to  these  defendants  a  certain  contract  in  writ- 
ing, wherein  and  whereby  plaintiff  bound  and 
obligated  himself  to  deed  back  to  defendants  lots 
Nos.  20  and  21  in  block  No.  169,  in  the  village 
of  Mission,  Tex.,  provided  these  defendants 
would,  by  October  1,  A.  D.  1915,  pay  to  plaintiff 
the  sum  of  two  thousand  eight  hundred  and  no 
hundredths  dollars  ($2,800),  with  interest  there- 
on from  the  date  of  said  contract,  which  was 
October  1,  A.  D.  1914,  at  the  rate  of  10  per 
cent  per  annum,  together  with  the  full  amount 
of  taxes  accruing  against  said  lots,  and  the  full 
amount  of  a  certain  installment  promissory  note 
on  that  day  given  by  Ed  Dawson  and  H.  O. 
Dawson,  defendants,  to  plaintiff,  in  the  sum  of 
$653.66,  which  is  the  same  note  herein  sued 
upon. 

"These  defendants  allege  that  simultaneously 
with  the  above-alleged  contract,  defendants  ex- 
ecuted deed  to  plaintiff  for  the  two  lots  herein 
described,  or  that  defendants  had  previously 
executed  a  deed  to  plaintiff  to  said  lots,  but 
that,  in  truth  and  in  fact,  said  deed  was  not  a 
deed  absolute,  but  was  only  a  mortgage  on  said 
lots  to  secure  the  said  Duffle  in  the  payment  of 
certain  sums  of  money  loaned  and  advanced  by 
him  to  defendants.  Defendants  further  allege 
that  said  lots  was  and  is  the  business  homestead 
of  defendants,  and  that  said  deed  or  mortgage 
on  same  is  void  and  of  no  effect.  Defendants 
further  allege  that  the  said  note  herein  sued  upon 
is  a  part  of  the  consideration  for  said  deed  or 
mortgage,  and  the  payment  thereof  is  a  consid- 
eration for  the  option  to  repurchase  which 
these  defendants  have  till  October  1,  1915,  to 
exercise.  Defendants  further  allege  that  said 
deed  or  mortgage  is  a  cloud  upon  defendants' 
title  to  said  lots  Nos.  20  and  21  in  block  No.  159, 
as  above  described. 

"Wherefore  these  defendants  pray  that  on  final 
trial  hereof,  said  deed  or  mortgage  be  held  of  no 
effect,  and  that  plaintiff  take  nothing  by  his 
suit,  and  that  the  cloud  cast  upon  defendants' 
title  to  said  lots  be  removed,  and  the  title  to 
said  lots  be  revested  in  defendants;  that  they 
have  their  writ  of  possession,  and  for  such  other 
and  further  relief,  special  and  general,  either  in 
law  or  in  equity,  that  these  defendants  may  show 
themselves  justly  entitled  to,  as  in  duty  bound, 
they  will  ever  pray." 

It  Is  clear  that  appellants  sought  to  set 
up  an  entirely  different  cause  of  action,  not 
growing  out  of  or  in  any  way  connected  with 
the  suit  on  the  note  as  an  offset.  The  object 
of  the  cross-action  was  to  cancel  a  mort- 
gage on  land,  to  remove  cloud  from  title  to 
land,  and  for  a  writ  of  possession.  In  other 
words,  appellants  sought  to  prosecute  an  ac- 
tion in  trespass  to  try  title  In  a  county  court 
The  county  court  had  no  jurisdiction  of  such 
a  suit,  and  the  court  properly  struck  it  out 
Boudon  v.  Gilbert,  67  Tex.  689,  4  S.  W.  578. 

Appellants  admitted  that  they  owed  the 
debt  for  which  suit  was  brought  There  Was 

dtcaFor  other 


no  attempt  made  in  the  judgment  to  charge 
the  separate  estate  of  the  wife,  H.  O.  Daw- 
son. 

The  judgment  is  affirmed. 


TYLER  v.  CONSOLIDATED  PORTRAIT 
FRAME  CO.   (No.  649.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 
Jan.  18,  1917.   Rehearing  Denied 
Feb.  8,  1917.) 

Corporations  «=» 642(1)— Foreign  Corpora- 
tions—"Dow  a  Business." 
The  execution  in  the  state  of  a  letter  of 
credit  for  $200  by  two  persons,  and  the  mailing 
of  it  to  a  foreign  corporation,  which  required 
the  party  who  was  to  represent  it  as  special 
agent  to  have  his  account  guaranteed  by  such  a 
letter,  did  not  constitute  "doing  business"  in 
Texas,  so  as  to  require  the  corporation  to  comply 
with  the  Texas  statute,  and  to  obtain  a  permit 
to  do  business  in  Texas  as  a  foreign  corpora- 
tion. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  U  2520,  2521;  Dec.  Dig.  «=>642(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Doing  Business.] 

Appeal  from  Reeves  County  Court;  Ben 
Randals,  Judge. 

Suit  by  the  Consolidated  Portrait  Frame 
Company  against  Robert  P.  Tyler.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Cause  affirmed. 

Jno.  B.  Howard,  of  Pecos,  for  appellant 
Clay  Cooke,  of  Pecos,  for  appellee. 

HARPER,  C.  J.  This  suit  was  Instituted 
by  appellee  against  appellant  upon  what  Is 
called  by  the  parties  hereto  a  letter  of  credit 

Plaintiff  below  alleged  that  it  was  Incor- 
porated under  the  laws  of  Illinois;  that  In 
order  to  Induce  plaintiff  to  extend  credit  to 
one  J.  D.  Horton,  defendants  executed  the 
letter  of  credit  attached  to  the  petition  and. 
hereinafter  Incorporated  In  the  findings  of 
facts;  that  goods  to  the  amount  of  $190.67 
were  shipped  to  said  Horton  upon  the  faith 
of  said  obligation;  that  said  Horton  failed 
to  pay,  and  thereupon  defendants  became 
liable  for  the  value  of  such  goods  and  6  per 
cent  Interest  and  attorney's  fees;  and  fur- 
ther alleged  that  It  (plaintiff  below)  Is  not 
engaged  In  doing  business  in  Texas  except 
that  It  receives  orders  for  Its  goods  from  all 
points  of  the  United  States,  and  that  It  main- 
tains an  office  and  place  of  business  only  in 
Chicago,  111. 

Defendant  excepted  to  the  petition  upon 
the  ground  that  it  showed  upon  Its  face  that 
plaintiff  is  a  foreign  corporation,  and  that  It 
did  not  show  that  it  had  complied  with  the 
laws  of  Texas  to  enable  it  to  do  business  In 
this  state;  therefore  It  cannot  maintain  a 
cause  of  action,  etc.  Defendant  specially 
pleaded  that  the  action  not  having  been 
brought  at  the  first  term  of  the  court  after 
the  obligation  became  due,  it  was  guilty  of 
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such  laches  as  that  defendants  are  relieved 
from  payment  of  their  obligation. 

Tried  before  the  court  without  Jury  and 
judgment  was  entered  for  plaintiff,  appellee 
here,  for  $244.97  and  Interest,  etc,  from 
which  this  appeal. 

Two  assignments  of  error  are  urged  to 
the  same  effect,  that  the  pleadings  and  evi- 
dence show  that  appellant  Is  a  foreign  cor- 
poration, without  permit  to  do  business  in 
Texas;  therefore  the  Judgment  entered  is 
void. 

Findings  of  Fact 

The  obligation  set  up  and  made  a  part  of 
the  petition  as  a  basis  of  this  cause  of  ac- 
tion is  as  follows: 

"Letter  of  Credit 

"Town,  Trinidad-  State,  Colorado.  Consoli- 
dated Portrait  &  Frame  Co.  (a  Corporation), 
1029-1035  W.  Adams  St,  Chicago,  HI— Gentle- 
men: Should  J.  D.  Horton  now  have  any  order 
or  orders  for  goods  on  file  with  you  or  should 
order  goods  of  you  at  one  or  several  times  within 
the  next  twelve- months  from  June  6,  1914,  we 
jointly  and  severally  request  that  you  ship  such 
goods  to  his  order,  allowing  credit  of  thirty 
days  from  date  of  shipment  and  if  said  J.  D. 
Horton  shall  fail  to  pay  for  such  goods  within 
thirty  days  after  date  of  shipment  we  agree  to 
pay  for  such  goods  at  the  price  you  charged  him 
for  same;  and  provided  our  responsibility  shall 
not  exceed  two  hundred  (8200.00)  dollars;  and 
providing  that  it  shall  not  be  necessary  for  you 
to  notify  us  or  either  of  us  of  your  acceptance 
of  this  letter  of  credit,  such  notice  being  express- 
ly waived.  We  waive  all  notice  to  us  of  ship- 
ments made  to  said  J.  D.  Horton  on  the  faith  of 
this  letter  of  credit,  as  well  as  notice  that  he 
failed  to  pay  for  such  goods,  and  in  case  the  col- 
lection of  the  amount  due  to  you  by  virtue  of  the 
credit  you  extend  to  said  J.  D.  Horton,  by  vir- 
tue of  this  letter  of  credit,  i*  enforced  by  suit 
we  agree  to  pay  all  court  costs,  attorney's  fees, 
and  the  attorney's  fees  may  be  included  with  the 
Judgment.  For  the  purpose  of  enabling  said  J. 
D.  Horton  to  obtain  credit  from  your  house,  we 
represent  that  we  are  worth  not  less  than  one 
thousand  ($1,000.00)  dollars  over  and  above  ex- 
emptions, liabilities  and  obligations  of  all  kinds 

which  we  now  have.    Date,   .    No.  1, 

Signer's  name,  C.  Tyler.   P.  O.,  Pecos,  Texas. 

Occupation,  .  No.  2,  Signer's  name,  Bobt 

P.  Tyler.    P.  O.,  Pecos,  Texas.  Occupation, 

 .  No.  3.  Party  in  whose  favor  this  letter 

of  credit  is  made,  sign  here:  J.  D.  Horton. 
Bank  at  which  No.  1  is  known:  Pecos  Valley 
Bank,  Pecos,  Texas.  Bank  at  which  No.  2  is 
known:  Pecos  Valley  Bank,  Pecos,  Texas." 

This  letter  of  credit  was  received  by  ap- 
pellee at  Chicago,  111.,  whereupon  the  follow- 
ing letter  of  Inquiry  was  sent  to  appellant 
at  Pecos,  Tex.: 

"Mr.  Robert  Tyler,  Pecos,  Texas— Dear  Sir: 
Mr.  J.  D.  Horton  has  decided  to  represent  us  as 
a  special  agent  and  in  order  to  have  his  goods 
shipped  on  thirty  days'  time,  which  gives  him 
an  opportunity  to  make  delivery  and  collections 
before  paying  for  them,  has  sent  a  letter  of 
credit'  signed  by  you.  We  have  every  reason 
to  believe  that  you  understood  and  signed  this 
letter,  but  to  avoid  any  misunderstanding,  we 
are  writing  you  and  registering  the  letter  so  that 
it  will  be  sure  to  reach  your  hands.  We  ask 
that  you  let  us  know  by  return  mail  if  you  un- 
derstood and  signed  the  letter  for  this  party. 
We  will  probably  want  to  make  a  shipment  to 


him  in  the  next  few  days,  and  in  order  that  we 
may  accommodate  him,  we  would  ask  that  you 
answer  at  once,  using  the  inclosed  stamped  en- 
velope. Until  that  tuna,  we  remain,  Yours  very 
truly.  Consolidated  Portrait  &  Frame  Co.,  Geo. 
R.  Ground,  Mgr.  Credit  Dpt" 

In  due  course  of  mall,  the  letter  was  re- 
turned with  following  Indorsement  thereon: 

"Consolidated  Portrait  &  Frame  Co.,  Chica- 
go— Gentlemen :  I  understood  and  signed  the 
'letter  of  credit'  referred  to.    Date  8/17/14. 

Name,  Robert  P.  Tyler.   P.  O.,  .  State, 

Texas." 

Thereafter  goods  were  shipped  to  the 
amount  sued  for  to  said  Horton,  for  which 
be  failed  to  pay. 

It  will  be  noted  that  the  only  part  of  the 
business  which  is  in  any  wise  a  basis  for  the 
cause  of  action  done  in  Texas  was  the  exe- 
cution and  mailing  of  the  letter  of  credit. 
This  in  no  sense  constituted  doing  business 
hi  Texas,  such  as  to  require  appellee  to  com- 
ply with  the  Texas  statute  Invoked  and  to 
obtain  a  permit  to  do  business  In  Texas  as 
a  foreign  corporation.  Cones  &  Son  Mfg. 
Co.  v.  Rosenbaum,  45  S.  W.  333;  Caldwell  v. 
State  of  North  Carolina,  187  U.  S.  622,  23 
Sup.  Ot  229,  47  L.  Ed.  336:  Allen  v.  Tyson- 
Jones  Briggs  Co.,  91  Tex.  22,  40  S.  W.  893, 
714. 

The  assignments  are  therefore  without 
merit,  are  overruled,  and  cause  affirmed. 


HIRT  v.  WERNEBURG  et  ai    (No.  8493.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 
Jan.  6,  1917.    Rehearing  Denied 
Feb.  10,  1917.) 

1.  Fraudulent  Conveyances  «=>92— Exist- 
ence of  Obligation— Chabacteb  of  Ob- 
ligation. 

Where  defendant  had,  with  two  others,  re- 
ceived a  share  of  an  estate,  but  the  others  had 
permitted  him,  without  evidence  of  his  liability 
to  them,  to  retain  the  money  due  them  and  use 
it  for  a  period  of  over  30  years,  while  in  con- 
science he  was  bound  to  repay,  there  was  no  le- 
gal or  equitable  and  enforceable  liability,  so 
that  his  conveyance  of  land  to  them  one  day 
prior  to  abstract  of  Judgment  against  him  was 
fraudulent  as  to  his  judgment  creditors, 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  gf  200,  201 ;  Dec.  Dig. 
■8=92.] 

2.  Judgment  «$=»788(2)— Lien  of  Judgment— 
Pbioeitt. 

Vernon's  Sayles'  Ann.  Olv.  St  1914,  art 
5616,  provides  that  when  any  judgment  has  been 
recorded  and  indexed,  it  shall  thereafter  operate 
as  a  lien  upon  all  of  the  real  estate  of  the  de- 
fendant situated  in  the  county  where  such  rec- 
ord and  index  were  made,  and  upon  all  real  es- 
tate which  the  defendant  may  thereafter  acquire 
situated  in  said  county.  Article  6824  provides 
that  ,  all  sales  and  conveyances  of  land,  shall 
be  void  as  to  all  creditors  and  subsequent  bona 
fide  purchasers  without  notice,  unless  they  shall 
be  acknowledged  and  filed  with  the  clerk,  to  be 
recorded  as  required  by  law.  Held,  that  a  cred- 
itor, who  had  fixed  a  lien  upon  the  land  of  a 
judgment  debtor  without  notice  of  an  unrecorded 
conveyance  of  the  land,  has  a  superior  right  to 
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that  at  the  person  claiming  under  such  convey- 
ance. 

[Ed:  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  $  1389;  Dee.  Dig.  «=>788(2).] 

Appeal  from  District  Court,  Callahan 
County ;  Thomas  h.  Blanton.  Judge. 

Suit  by  Salome  Hirt  against  George  Wer- 
neburg and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed,  and 
judgment  rendered. 

W.  R.  Ely,  of  Baird,  for  appellant  F.  S. 
Bell,  of  Baird,  and  Slay  &  Simon  and  Theo- 
dore Mack,  all  of  Ft  Worth,  for  appellees. 

.  CONNER,  C  J.  The  appellant,  Salome 
Hirt,  instituted  this  suit  against  G.  Werne- 
burg  and  William  Werneburg  to  foreclose  a 
judgment  lien  against  certain  land  In  Calla- 
han county,  and  to  set  aside  a  conveyance 
of  said  land  from  G.  Werneburg  to  William 
Werneburg  as  being  fraudulent  and  void  as 
to  appellant,  who  was  a  judgment  creditor 
of  the  defendant  G.  Werneburg,  and  who  bad 
fixed  her  judgment  lien  by  the  record  of  an 
abstract  of  the  judgment  without  notice  of 
any  outstanding  unrecorded  conveyances  or 
legal  or  equitable  title  to  said  land,  it  being 
alleged  that  said  conveyance  from  G.  Werne- 
burg to  William  Werneburg  had  been  filed 
for  record  subsequent  to  the  record  of  plain- 
tiff's abstract  of  judgment  The  defendant 
G.  Werneburg-  did  not  answer,  but  defend- 
ant William  Wemeburg  and  Gertrude  Gul- 
ledge, who  intervened  in  the  suit  answered 
by  setting  up  equitable  title  in  and  to  the 
land  in  controversy  by  reason  of  a  heritage 
from  the  mother  and  grandmother,  respec- 
tively, of  the  latter  named  parties.  The  trial 
was  before  the  court  without  a  jury,  and  re- 
sulted in  a  judgment  against  appellant  and 
in  favor  of  appellees  William  Werneburg  and 
Gertrude  GuRedge,  for  an  equitable  lien  aa 
against  said  land  for  $234  each,  and  the 
plaintiff  below  h&B  appealed. 

The  judgment  rests  upon  the  trial  court's 
findings  of  fact,  to  which  no  objection  has 
been  urged  in  this  court  and  which  read  as 
follows: 

"Findmgs  of  Fact 

"(1)  That  G.  Werneburg  has  been  married 
twice;  that  his  first  wife  died  in  Germany  in 
1879,  and  left  surviving  her  two  children,  to 
wit,  William  Werneburg  and  Marie  Werne- 
burg, who  thereafter  married  one  Gulledge,  and 
from  the  estate  of  his  first  wife  and  belonging 
to  his  said  two  children,  William  Werneburg 
and  Marie  Werneburg,  there  came  into  the 
hands  of  the  said  G.  Werneburg  the  sum  of 
$469  in  cash,  which  for  years  he  nad  been  per- 
mitted by  said  children  to  use,  but  it  being  un- 
derstood and  recognized  by  all  parties  that  he 
owed  them  such  debt 

"(2)  That  on  the  6th  day  of  January,  1915, 
the  said  G.  Werneburg  and  his  second  wife 
conveyed  by  general  warranty,  deed,  to  William 
Werneburg,  the  land  in  Callahan  county,  Tex., 
now  in  controversy  in  this  suit  which  deed  was 
duly  acknowledged  on  said  6th  day  of  January, 
1915,  and  duly  filed  for  record  in  Callahan  coun- 
ty, Tex.,  on  the  9th  day  of  January,  1915,  at  8 
o'clock  ft,  m.  ,  .   


"(3)  That  on  the  7th  day  of  January,  1915, 
the  plaintiff  recovered  a  judgment  in  the  district 
court  of  Eastland  county,  Tex.,  against  the  said 
G.  Werneburg  for  the  sum  of  $1,800,  and  imme- 
diately abstracted  said  judgment  in  Callahan 
county, 

"(4)  That  the  plaintiff  sold  certain  property 
in  Cisco,  Eastland  county,  Tex.,  which  had  been 
given  as  security  for  the  note  which  was  merg- 
ed in  the  judgment  aforesaid,  and  purchased 
the  same  at  such  sale  for  $200. 

"(6)  That  the  said  Marie  Gulledge  died,  left 
surviving  as  her  only  heir  at  law,  her  daughter, 
Gertrude  Gulledge,  who  is  the  grandchild  of 
the  said  G.  Werneburg,  and  for  whose  benefit 
the  said  G.  Werneburg  attempted  to  make 
settlement  as  to  her  mother's  interest  in  the 
$469  mentioned  aforesaid. 

"(6)  That  in  deeding  the  property  to  Wil- 
liam Werneburg  on  January  6,  1915,  it  was  the 
intention  of  the  said  G.  Werneburg  to  thereby 
settle  the  debt  that  he  owed  to  his  said  son, 
William  Werneburg,  and  to  his  granddaughter 
Gertrude  Gulledge,  and  to  protect  their  inter- 
ests, if  possible,  from  litigation  which  might 
be  existing  against  him  on  the  part  of  his  cred- 
itors. 

"(7)  That  said  deed  is  valid  in  so  far  as  convey- 
ing an  interest  in  said  land,  to  the  extent  of 
said  debt  of  $469  and  only  to  such  extent." 

Upon  the  request  of  appellant  the  court 
filed  the  following  additional  findings  of  fact 
viz.: 

"(1)  That  the  plaintiffs  abstract  of  judgment 
mentioned  in  the  third  paragraph  of  the  court's 
findings  of  fact  was  filed  for  record  in  the  office 
of  the  county  clerk  of  Callahan  county,  Tex., 
on  January  7,  1915t  at  5:30  o'clock  p.  m.,  and 
duly  recorded  and  indexed  on  the  7th  day  of 
January  A.  D.  1915,  at  5:30  o'clock  p.  m. 

"(2)  That  at  the  time  of  the  filing  of  said 
abstract  of  judgment  plaintiff  had  no  notice  of 
any  equitable  or  legal  title  to  the  land  in  con- 
troversy in  defendants  Win.  Werneburg  and 
Gertrude  Gulledge. 

"(3)  That  at  the  time  of  the  purchase  of  the 
property  in  controversy  in  the  year  1907  by  de- 
fendant G.  Werneburg  there  was  no  agreement 
between  him  and  the  defendants  Wm.  Werne- 
burg and  Gertrude  Gulledge  that  the  land  in  con- 
troversy was  purchased  and  to  be  held  in  trust 
for  said  defendants  by  the  said  G.  Werneburg.'* 

The  court  concluded  as  a  matter  of  law  as 
follows: 

"I  conclude  as  a  matter  of  law  that  the  said 
William  Werneburg  is  entitled  to  an  equitable 
lien  upon  the  land  in  Callahan  county,  Tex.,  to 
the  extent  of  $234.50,  and  that  the  said  Ger- 
trude Gulledge  is.  entitled  to  a  like  equitable  lien 
upon  the  said  land  to  the  extent  of  $234.50  said 
liens  being  equal  in  all  respects,  but  each  sub- 
ject however,  to  a  lien  held  by  the  Herman  P. 
Faris  Mortgage  Company,  and  that  subject 
to  such  liens  the  plaintiff,  Salome  Hirt  is  enti- 
tled to  foreclose  her  judgment  lien  as  shown  by 
the  abstract  of  judgment  filed  in  Callahan  coun- 
ty, Tex.,  against  said  land;  and  judgment  is  ren- 
dered accordingly." 

The  vital  question  presented  Is  whether, 
under  the  facts  found,  plaintiff's  judgment 
lien  was  superior  to  any  and  all  right  ac- 
quired by  William  Werneburg  and  Gertrude 
Gulledge  by  virtue  of  the  deed  executed  to 
William  Werneburg  by  G.  Werneburg  on  the 
day  before  appellant's  lien  was  abstracted  in 
Callahan  county. 

The  substance  of  the  contention  in  behalf 
of  appellees  is  that  the  abstract  of  the  appel- 
lant's Judgment  could  only  attach  to  what- 
ever, interest  G.  Werneburg  might  have  had 
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In  the  land  at  the  time  the  judgment  was  ab- 
stracted, and  that  the  title  having:  passed 
from  him  Into  appellees  before  that  time,: 
she  showed  no  superior  right ;  the  argument 
being  that  appellant  was  merely  a  judgment 
lien  creditor,  and  not  in  the  same  attitude  as 
an  innocent  purchaser  for  value  without  no- 
tice, and  that  therefore  the  judgment  Hen 
was  subject  to  every  equity  existing  at  the 
time  of  the  abstract  of  the  judgment  without 
reference  to  registration,  and  the  following 
authorities  are  cited  In  support  of  this  con- 
tention: Ilse  v.  Seinahelmer,  76  Tex.  459,  13 
8.  W.  329;  Allday  v.  Whltaker,  66  Tex.  678, 
1  S.  W.  794 ;  Michael  v.  Knapp,  4  Tex.  Civ. 
App.  464,  23  8.  W.  280;  First  State  Bank  v. 
Jones,  183  S.  W.  874 ;  Reyes  v.  Kingman  Imp. 
Co.,  188  8.  W.  4W. 

In  behalf  of  appellees  much  stress  is  laid 
upon  expressions  to  be  found  in  the  opinions 
of  one  or  more  of  the  cases  cited,  to  the  ef- 
fect that  the  statute  providing  for  judgment 
liens  only  gives  the  party  complying  with 
It  a  lien  on  all  of  the  real  estate  of  the  de- 
fendant and 'all  real  estate  which  he  may 
acquire  thereafter.  But  expressions  of  the 
character  noted  must  be  read  in  the  light  of 
the  facts  of  the  cases  In  which  they  were 
used,  and  we  think  by  examination  it  will  be 
seen  that  the  cases  cited  are  cases  In  which, 
at  the  time  the  judgment  or  other  lien  was 
fixed,  some  resulting  trust  or  equitable  title 
existed  in  the  claimants  that  was  not  Bubject 
to  our  registration  statutes.  To  illustrate: 
Let  us  refer  to  the  case  of  the  First  State 
Bank  v.  Jones,  183  S.  W.  874  above  cited. 
That  was  a  case,  briefly  stated,  in  which  W. 
8.  Roberts  had  granted  a  lien  by  trust  deed 
to  the  First  State  Bank  of  Amarlllo  to  se- 
cure the  payment  of  certain  Indebtedness. 
The  trust  deed  was  duly  recorded.  Later, 
upon  payment  of  part  of  the  debt  by  Rob- 
erts, the  bank  executed  a  release  of  the  trust 
deed  lien,  which  also  was  duly  recorded.  In 
this  condition  of  the  circumstances,  Jones 
abstracted  a  judgment  in  his  favor  against 
Roberts  in  the  county  In  which  was  located 
land  covered  by  the  release.  It  was  found, 
however,  that  In  executing  the  release  of  the 
trust  deed  lien  the  bank,  by  mistake,  had 
Included  the  land  in  controversy  and  in  the 
suit  between  Jones,  claiming  a  judgment 
lien,  and,  the  bank  resisting  it,  our  Supreme 
Court  held  that  the  judgment  lien  was  not 
superior  in  right  to  that  of  the  bank,  and  in 
disposing  of  it  used  the  following  language: 

"The  judgment  lien  of  Jones  would  only  fasten 

Xn  the  interest  in  the  land  which  was  actu- 
owned  by  Roberts.  It  would  not  attach  to 
a  greater  interest  therein  than  Roberts  owned 
in  the  land,  even  though  the  deed  records  erro- 
neously disclosed  in  his  favor  a  greater  interest 
in  the  land  than  belonged  to  him.  A  judgment 
lien  holder  is  not  in  the  same  attitude  as  an  in- 
nocent purchaser  for  value  without  notice,"  etc. 
It  was  further  stated,  however: 
"If  the  recital  of  full  payment  of  the  note 
held  by  the  bank  against  Roberts  was  occasioned 
by  mutual  mistake,  its  correction  was  an  equita- 
ble right  to  which  the  bank  was  entitled.  This 


equitable  right  was  not  controlled  by  onr  regis- 
tration laws,  but  was  superior  thereto."  . 

It  will  be  thus  seen  that  the  court  was,  In 
using  the  language  first  quoted,  In  the  pro- 
cess of  determining  an  equitable  right  in  the 
defendant  that  was  not  subject  to  registra- 
tion, and  this  is  clearly  shown,  not  only  by 
what  was  said,  but  also  by  the  cases  cited 
by  the  court  In  support  of  the  opinion  on  this 
question.  The  bank  in  equity,  in  fact,  had 
acquired  and  retained  a  lien,  of  which  due  no- 
tice had  been  given  by  registration  of  the 
trust  deed,  that  was  alive  with  vital  force  at 
the  very  time  Jones  abstracted  his  judgment, 
and  the  bank  had  a  dear  right  in  equity  to 
have  the  mistaken  recitals  in  Its  release  of 
the  mortgage  or  trust  deed  lien  corrected, 
and  this  equitable  right  to  so  correct  the  re- 
lease Is,  as  the  court  states,  not  within  the 
requirements  of  our  registration  statutes. 
Each  of  the  other  cases  cited  In  appellees' 
behalf  are  substantially  of  like  character. 

But  can  It  be  said,  under  the  court's  find- 
ings of  fact,  that  prior  to,  or  at  the  time  of, 
the  execution  of  the  conveyance  from  G. 
Werneburg  to  William  Werneburg,  any  right 
or  equity  of  which  a  court  can  take  cogni- 
sance existed  In  either  William  Werneburg 
or  Gertrude  Gulledge? 

[1]  In  the  forum  of  conscience  G.  Werne- 
burg was  justly  Indebted  to  the  appellees  for 
the  funds  found  by  the  court  to  have  been 
used  by  G.  Werneburg  out  of  the  estate  of 
his  first  wife.  As  found  by  the  court,  she 
died  In  1879,  and  there  is  no  basis  In  the 
court's  findings,  nor  In  the  evidence,  If  we 
could  look  to  It,  for  the  conclusion  that  the 
funds  so  used  can  be  traced  throughout  the 
ramifications  of  G.  Werneburg's  business  in- 
to the  land  that  he  conveyed  to  the  appellees. 
It  was  expressly  found  that  at  and  before 
the  purchase  of  the  land  involved  In  this  con- 
troversy there  was  no  agreement  sufficient 
to  create  a  trust  estate  in  either  William 
Werneburg  or  Gertrude  Gulledge,  and  there 
is  neither  finding  nor  evidence  that  they,  or 
either  of  them,  actually  furnished  any  of  the 
money  that  went  into  the  purchase  by  G. 
Werneburg;  nor,  as  we  have  seen,  can  any 
money  belonging  to  them  be  so  traced  as  to 
say  that  It  went  into  such  purchase.  No  trust 
relation  whatever,  therefore,  either  express 
or  Implied,  existed  between  G.  Werneburg 
and  appellees.  He  to  them  was  but  a  simple 
debtor;  they  to  him  but  creditors.  No  obli- 
gation, save  in  conscience,  either  legal  or 
equitable,  rested  upon  G.  Werneburg  to  pay 
such  debt.  The  legal  effect  of  the  thing  done, 
therefore,  by  G.  Werneburg  In  conveying  the 
land  to  appellee  William  Werneburg  amounts 
to  no  more  than  a  simple  effort  to  pay  a  debt 
and  to  prefer  one  creditor  over  another,  and 
the  deed  accepted  by  William  Werneburg  was 
clearly  within  our  registration  statutes.  The 
real  question,  therefore,  is  whether,  under  the 
circumstances  stated,  appellant's  judgment 
lien  was  superior  to  the  right  acquired  by 
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appellees  under  the  deed  from  G.  Werneburg. 
We  are  of  the  opinion  that  this  question  most 
be  determined  In  appellant's  favor. 

As  early  as  the  case  of  Blankenshlp  v. 
Douglas,  26  Tex.  225,  226,  82  Am.  Dec.  608, 
It  was  said  by  our  Supreme  Court  to  be  well 
settled  that  by  the  common-law  rule  a  Judg- 
ment lien  on  the  land  of  a  debtor  is  subject 
to  every  equity  which  existed  against  _  the 
land  In  the  hands  of  a  judgment  creditor  at 
the  time  of  the  rendition  uf  the  judgment, 
and  that  courts  of  equity  will  protect  such 
equities  against  the  legal  lien,  and  will  limit 
that  lien  to  the  actual  interest  which  the 
judgment  debtor  has  in  the  estate.  This  doc- 
trine of  the  common  law  was  reiterated  and 
approved  In  the  case  of  Grace  v.  Wade,  in  45 
Tex.  at  page  622,  In  which  a  lien  by  the  levy 
of  an  execution  was  under  consideration. 
The  rule  so  stated  Is  substantially  the  rule 
upon  which  appellees  rely  for  an  affirmance 
of  the  judgment  in  this  case.  But  In  both  of 
the  cases  last  referred  to  It  was  distinctly 
held  that  the  common-law  rule  was  qualified 
by  our  registration  laws.  Our  statute  pro- 
vides (see  4  Vernon's  Sayles'  Texas  Civil 
Statutes,  article  6616)  that: 

"When  any  judgment  has  been  recorded  and 
indexed,  aa  provided  in  the  preceding  articles, 
it  shall,  from  the  date  of  such  record  and  index, 
operate  as  a  lien  upon  all  of  the  real  estate  of 
the  defendant  situated  in  the  county  where  such 
record  and  index  are  made,  and  upon  all  real 
estate  which  the  defendant  may  thereafter  ac- 
quire situated  in  said  county." 

[2]  In  the  case  before  us,  It  is  undisputed 
that  the  prerequisites  to  a  valid  registration 
of  appellant's  abstract  had  been  taken;  no 
question  being  made  as  to  the  form  of  the 
abstract  Article  6824  of  the  same  statute, 
so  far  as  necessary  to  set  forth  reads: 

"All  bargains,  sales  and  other  conveyances 
whatever,  of  any  land,  tenements  and  heredita- 
ments, whether  they  may  be  made  for  passing  any 
estate  of  freehold  of  inheritance  or  for  a  term 
of  years  •  *  *  shall  be  void  as  to  all  cred- 
itors and  subsequent  purchasers  for  valuable 
consideration  without  notice,  unless  they  shall 
be  acknowledged  or  proved  and  filed  with  the 
clerk,  to  be  recorded  as  required  by  law:  but 
the  same  as  between  the  parties  and  their  heirs, 
and  as  to  all  subsequent  purchasers,  with  notice 
thereof  or  without  valuable  consideration,  shall 
nevertheless  be  valid  and  binding." 

Under  the  operation  of  these  statutes  it  Is 
well  established  that  a  creditor,  such  as  ap- 
pellant In  this  case  undoubtedly  was,  who 
has  fixed  a  lien  upon  the  land  of  the  Judg- 
ment debtor  without  notice  of  an  unrecorded 
conveyance  of  the  land  upon  which  the  lien 
has  been  so  fixed,  has  a  superior  right  to  that 
of  the  person  claiming  under  the  prior  unre- 
corded conveyance.  See  Cettl  v.  Wilson,  168 
S.  W.  996,  and  cases  cited  therein,  and  cases 
cited  In  note  to  Vernon's  Sayles'  Texas  Civil 
Statutes,  art.  6616,  above  quoted. 

We  conclude  that  upon  the  court's  findings 
of  fact,  which  we  adopt,  the  judgment  must 
be  reversed  and  here  rendered  for.  appellant 

Reversed  and  rendered. 


SCOTT  v.  8.  H.  KRESS  ft  CO. 
(No.  8506.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Jan.  20,  1917.    Rehearing  Denied 
Feb.  10,  1917.) 

Vendor  and  Purchases  «=>28— Construc- 
tion of  Contract— Erection  of  Building 
—"Intention"—'  'Promise." 
Where  a  vendor  waived  the  requirement  of 
his  written  offer  of  sale  that  the  purchaser 
should  erect  a  building  on  the  property,  and 
the  purchaser  in  letters,  coming  to  the  vendor's 
knowledge  stated  that  they  purchased  without 
any  building  condition,  and  that  while  they  in- 
tended to  build,  they  did  not  mean  to  covenant 
to  do  so.  there  was  nothing  more  than  an  ex- 
pressed intention  to  build,  and  not  a  prom- 
ise, the  nonperformance  of  which  would  give 
the  vendor  a  cause  of  action  for  damages;  an 
"intention"  being  but  the  purpose  a  man  forms 
in  his  own  mind,  which  may  begin  and  end  with 
the  person  forming  it,  while  a  "promise"  is  an 
expressed  undertaking  or  agreement  to  carry 
the  purpose  into  effect,  which,  if  supported  by  a 
good  consideration,  can  only  be  rescinded  by  act 
of  both  parties;  a  declaration,  verbal  or  writ- 
ten, made  by  one  to  another  for  a  consideration, 
by  which  the  promisor  binds  himself  to  do,  or 
not  to  do,  some  act  and  gives  to  the  promisee 
a  legal  right  to  demand  and  enforce  fulfillment 
(citing  Words  and  Phrases,  First  and  Second 
Series,  Intention;  Promise). 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  18,  19,  22;  Dec.  Dig. 
<8~->28.] 

Appeal  from  District  Court,  Cooke  County; 
O.  F.  Spencer,  Judge. 

Suit  by  O.  F.  Scott  against  S.  H.  Kress  & 
Co.  Judgment  for  defendant  and  plaintiff 
appeals.  Affirmed. 

Davis  &  Davis,  of  Gainesville,  for  appel- 
lant Garnett  ft  Garnett  of  Gainesville, 
for  appellee. 

BUCK,  J.  On  December  15,  1910.  appel- 
lant, O.  F.  Scott,  after  some  negotiations  with 
one  West  representing  S.  H.  Kress  ft  Co.,  a 
Texas  and  New  York  corporation,  offered, 
in  writing,  to  sell  to  said  Kress  &  Co.  for 
(12,800,  clear  of  taxes,  except  for  the  year 
1911,  60x96  feet  of  land  situated  In  the  south- 
east corner  of  block  No.  8  in  Gainesville, 
Tex.  Among  other  things,  said  written  offer 
contained  the  following: 

"The  purchaser  agrees  to  erect  not  less  than 
a  two-story  brick  building  on  said  property,  and 
said  building  to  be  occupied  by  one  of  the  Kress 
stores.  Said  building  to  cost  about  $20,000 
(twenty  thousand  dollars)." 

After  considerable  correspondence  between 
Scott  and  Kress  ft  Co.,  the  latter  represent- 
ed by  their  attorneys  in  New  York,  said 
Scott  agreed  to  waive  his  Insistence  that  this 
stipulation  as  to  the  erection  of  a  building 
by  Kress  ft  Co.  should  be  put  In  the  deed  from 
him  to  it  and  on  February  20,  1911,  Scott, 
by  general  warranty  deed,  conveyed  to  Kress 
ft  Co.  said  lot  for  812,800  cash  consideration. 
On  October  1,  1913,  Scott  brought  this  suit 
against  Kress  ft  Co.,  alleging  that  in  .addi- 
tion to  the  consideration  of  812,800  expressed 
in  said  deed,  said  Kress  ft  Co.  agreed  to 
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erect  upon  the  land  purchased  the  character 
of  building  heretofore  described,  and  that 
the  enhancement  of  other  property  in  the 
same  block  owned  by  plaintiff  waa  one  of  the 
considerations  moving  to  him  to  make  said 
sale,  and  that  said  Kress  ft  Co.  had  tailed  to 
build  and  establish  a  store  upon  said  lot, 
though  a  reasonable  time  had  elapsed  since 
said  sale  In  which  to  comply  with  its  alleged 
promise  so  to  do,  and  that  plaintiff  had  suf- 
fered damages  in  the  sum  of  $10,000,  by  rea- 
.son  of  the  loss  of  the  enhancement  of  the 
value  of  his  remaining  property,  which  would 
have  accrued  to  him  had  said  building  been 
erected  and  store  established.  Defendant 
denied  the  making  of  such  promise,  with  ref- 
erence to  the  erection  of  any  such  building, 
as  would  bind  it,  and  alleged  that  any  state- 
ments made  with  reference  to  the  erection  of 
a  building  on  said  lot  were  merely  expressive 
of  its  Intention  and  purpose,  and  did  not 
constitute  a  promise  or  obligation  on  Its  part 
That  it  was  still  its  Intention  to  erect  said 
building  when  conditions  would  Justify  It 
The  cause  was  tried  before  a  Jury  on  special 
issues  submitted,  and  resulted  in  a  verdict 
and  judgment  for  defendant  Plaintiff  ap- 
peals. 

Appellant  has  filed  In  this  court  a  brief 
containing  some  16  assignments  of  error; 
some  attacking  the  findings  of  the  Jury  upon 
certain  special  Issues  submitted,  others  com- 
plaining of  alleged  Improper  conduct  on  the 
part  of  appellee's  attorneys  In  their  argument 
to  the  Jury,  still  others  complaining  of  the 
ruling  of  the  court  as  to  the  admission  of 
certain  testimony,  but  after  carefully  con- 
sidering -these  assignments,  and  examining 
the  authorities  cited  in  support  thereof,  we 
have  reached  the  conclusion  that  the  trial 
court  would  have  been  justified,  under  the 
admitted  facts,  in  peremptorily  instructing 
a  verdict  for  the  defendant 

On  January  23,  1911,  Kress  ft  Co.  wired 
Scott,  acknowledging  the  receipt  of  his  writ- 
ten offer  to  sell  his  property,  and  stating 
that  said  offer  was  "accepted  substantially 
as  set  forth  in  letter  now  writing."  In  the 
letter  referred  to,  which  was  received  by 
Scott  Kress  ft  Co.,  through  their  attorneys, 
Holm,  Whltlock  ft  Sea  iff,  stated,  in  part,  as 
follows: 

"Accepting  your  contract  In  this  qualified  way, 
it  was  intended  that  it  should  be  accepted  upon 
the  following  conditions,  viz.: 

"1.  By  reference  to  this  contract  you  will 
note  that  it  contains  a  clause  whereby  the  par- 
chaser  agrees  to  erect  not  less  than  a  two-story 
brick  building,  on  said  property,  said  building 
to  be  occupied  by  one  of  their  Kress  stores,  and 
to  cost  about  $20,000.00. 

"8.  H.  Kress  &  Co.  is  baying  this  property 
for  the  purpose  of  erecting  a  building  to  be  oc- 
cupied by  one  of  their  stores,  and  if  the  prop- 
erty is  purchased,  the  building  will  be  completed 
as  soon  as  they  can  reach  your  town  and  com- 

Elete  the  building,  and  the  store  will  thereupon 
e  opened.  We  want  it  understood,  however, 
that  this  is  not  to  be  deemed  a  covenant  that 
will  run  with  the  land.  We  would  not  want 
this  agreement  turned  up  at  some  future  time, 
should  client  desire  to  sell  this  property,  and 
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the  objection  made  upon  the  title  for  that  rea- 
son. 

"Client  is  acting  in  good  faith,  but  we  do  not 
want  any  clause  of  that  kind  that  will  affect  the 
title.  It  may  be  that  the  business  center  of  the 
town  may  change  and  it  may  be  desirable  to  sell 
this  property  and  buy  another  piece  of  property. 
A  number  of  contingencies  may  arise,  making  it 
desirable  to  dispose  of  the  property  in  question, 
or  to  have  it  occupied  for  other  purposes,  and 
therefore  we  want  it  understood  that  this  Is 
Simply  a  naked  purchase  and  unburdened  by 
any  conditions.  We  give  you,  however,  the  as- 
surance that  the  present  intention  of  client  is, 
as  above  set  forth." 

By  letter  of  January  24,  1911,  written  to 
a  third  party  who  seems  to  have  acted  as  an 
intermediary  between  the  appellee  and  appel- 
lant, and  which  letter  was  submitted  to 
Scott,  Kress  ft  Co.  used  the  following  lan- 
guage: 

"We  inclose  you  herewith  a  copy  of  a  letter 
this  day  mailed  to  seller.  Please  ask  him  to 
show  you  his  copy  of  the  contract  and  that 
will  make  the  objections  we  raise  clearer.  You 
doubtless  appreciate  the  force  of  our  objections. 
We  do  not  want  to  be  tied  down  absolutely 
to  the  conditions  set  forth  in  the  contract  in- 
volving the  erection  and  occupation  by  client  of 
the  building  for  one  of  its  stores.  Client  is 
acting  in  utmost  good  faith,  is  paying  a  high 
price  for  the  property,  and  purposes  to  occupy 
same  as  set  forth  in  the  contract  but  we  do  not 
want  any  clause  of  that  kind  running  with  the 
land  in  the  nature  of  a  cloud  on  the  title  as  it 
may  be  in  the  future  desirable  that  said  property 
be  disposed  of  or  other  changes  made.  The  in- 
sertion of  such  a  clause  is  extremely  injudicious. 
Doubtless  the  seller  will  waive  that  point,  and 
our  acceptance  of  the  contract  is  conditioned  on 
such  /waiver.  *  *  * 

"Now  Agent.  If  this  transaction  goes  through, 
we  will  require  a  new  local  agent  to  collect  rents 
and  represent  us  as  an  agent.  Please  recom- 
mend some  good  reliable  real  estate  agent  for 
that  purpose.  We  usually  pay  five  per  cent  for 
the  collection  of  rents.'' 

On  January  81,  1911,  a  letter  was  written 
by  said  intermediary  to  Kress  ft  Co.'s  attor- 
neys of  New  York,  containing,  among  other 
things,  the  following  language: 

"We  have  had  a  talk  with  Mr.  O.  F.  Scott 
in  reference  to  his  contemplated  sale  to  S.  H. 
Kress  ft  Co.  Mr.  Scott  claims  that  he  is  selling 
the  property  for  something  less  than  it  is  worth, 
because  he  thinks  the  sale  enhances  the  value 
of  other  property  in  the  same  vicinity.  He  says 
he  will  not  insist  on  any  provision  going  into 
the  deed  requiring  8.  H.  Kress  ft  Co.  to  build 
on  the  lot  or  to  run  one  of  its  stores  there,  but 
he  wants  some  assurance  that  they  will  build 
upon  the  lot  and  at  least  establish  one  of  their 
stores  there.  The  truth  is,  the  whole  neighbor- 
hood is  very  anxious  for  S.  H.  Kress  ft  Co.  to 
build  and  open  a  store  there." 

On  February  18th  following,  Kress  ft  Co.'s 
attorneys  replied: 

"In  reference  to  alley,  client  will  waive  that 
point  In  reference  to  Kress  building,  we  as- 
sume that  our  letter  of  January  23d~24th  or 
26th  (date  on  our  carbon  is  unreadable)  to  the 
seller,  copy  of  which  we  sent  you,  will  be  suffi- 
cient assurance  for  him. 

"We  repeat  that  client  buys  the  property  in 
good  faith  and  will  erect  a  building  thereon  and 
will  occupy  same  with  one  of  its  stores.  As 
set  forth  in  aforesaid  letter,  we  do  not  want 
this  to  be  deemed  any  sort  of  covenant  or  con- 
tract and  seller  must  accept  our  assurance  in 
good  faith.  As  we  are  acting  in  good  faith. 
Client  however,  refuses  to  be  bound  thereby." 
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'  It  was  admitted  In  the  trial  of  the  case 
by  plaintiff  and  bis  attorney  that  the  former 
saw  all  of  the  letters  written  by  Kress  ft 
Co.,  or  its  attorneys,  and  the  replies  thereto, 
with  reference  to  the  desired  stipulation  in 
the  deed  as  to  the  erection  of  the  building 
on  the  lot  purchased,  and  that  Scott  was  ad- 
vised of  the  fact  that  Kress  &  Co.  refused 
to  purchase  the  lot,  unless  the  vendor  should 
waive  this  stipulation,  but  it  was  contended 
by  plaintiff  in  the  court  below,  and  is  urged 
by  the  appellant  here,  that  the  elimination 
of  said  stipulation  from  the  deed  was  con- 
sented to  by  Scott  in  order  to  meet  the  objec- 
tion of  Kress  ft  Co.'s  attorneys  that  such  a 
stipulation  incorporated  in  the  deed  would 
constitute  a  covenant  running  with  the  land, 
and  hamper  the  vendee  in  any  subsequent 
transfer  that  It  should  see  fit  to  make ;  that 
Scott  understood  and  agreed  that  said  cove- 
nant should  not  be  included  in  the  deed, 
but  that  he  further  understood  that  Kress 
ft  Co.  had  promised  and  obligated  itself 
In  writing  to  erect  the  building  described 
within  a  reasonable  time.  That  had  It  not 
been  for  this  understanding  on  the  vendor's 
part,  he  would  not  have  sold  the  property  at 
the  price  he  did,  which  he  asserts  was  much 
below  the  market  price  of  said  property  at 
the  time  of  the  sale. 

There  Is  no  claim  by  appellant  that  any 
binding  promise  was  made  by  appellee  to 
erect  the  building  in  question,  unless  It  Is 
contained  in  the  letters  written  under  its  au- 
thority, and  especially  those  excerpts  of  such 
letters  herein  above  set  out  There  is  no  alle- 
gation in  plaintiff's  petition  of  fraud  ou  the 
part  of  Kress  &  Co.  in  making  the  state- 
ments with  reference  to  its  intention  to  Im- 
prove the  property.  It  is  simply  a  question 
of  whether  or  not  there  was  any  written 
agreement  to  erect  Bald  building,  and,  If  so, 
whether  or  not  Kress  ft  Co.  bad  breached  Its 
contract  so  to  do.  We  think  the  language 
used  In  the  letter  to  appellant  of  January 
28,  1911,  to  wit; 

"It  may  be  that  the  business  center  of  the 
town  may  change,  aid  it  may  be  desirable  to 
sell  this  property  and  buy  another  piece  of  prop- 
erty. A  number  of  contingencies  may  arise  mak- 
ing it  desirable  to  dispose  of  the  property  in 
question  and  to  have  it  occupied  for  other  pur- 
poses, and,  therefore,  we  want  it  understood 
that  this  is  simply  a  naked  purchase  and  unbur- 
dened by  any  conditions" 

—plainly  disavows  the  purpose  and  intention 
on  the  part  of  Kress  &  Co.  to  be  bound  by 
any  conditions  not  expressed  In  the  deed,  and 
especially  a  refusal  to  obligate  itself  to  Im- 
prove the  property  purchased  by  establishing 
one  of  its  stores  thereon.  This  Intention  is 
reiterated  in  the  letter  of  February  18,  which 
closes  with  the  words: 

"We  do  not  want  this  to  be  deemed  any  sort 
of  covenant  or  contract,  and  seller  must  accept 


our  assurance  in  good  faith.  As  we  are  acting 
in  good  faith.  Client,  however,  refuses  to  be 
bound  thereby." 

It  Is  evident  from  these  letters  that  appel- 
lee expressed  its  intention  to  improve  the 
property  purchased  by  erecting  a  building 
thereon,  and  It  is  equally  clear  that  It  spe- 
cifically declined  to  promise  to  do  so.  As 
is  said  in  Words  and  Phrases  (1904)  p.  5675: 

"An  intention  is  but  the  purpose  a  man  forms 
in  his  own  mind.  A  promise  is  an  expressed 
undertaking  or  agreement  to  carry  the  purpose, 
into  effect.  The  intention  may  begin  and  end 
with  the  person  who  forms  it;  a  promise  sup- 
ported by  a  good  consideration,  can  only  be 
rescinded  by  the  act  of  both  parties  to  it;  for  to 
make  a  binding  promise  there  must  be  a  prom- 
isee as  well  as  a  promisor.  The  expression  of 
an  intention  to  do  a  thing  is  not  a  promise  to  do 
it  *  *  *  It  is  not  easy  to  define  the  differ- 
ence between  a  'promise'  and  an  'expression  of 
intention.'  Perhaps  it  lies  in  this:  That  the 
latter  is  merely  an  evidence  of  the  condition  of 
the  mind  with  respect  to  future  action,  which 
concerns  only  the  individual  entertaining  it, 
and  which  no  one  has  the  right  to  require  him 
to  execute,  while  the  former  Is  intended  to  give 
some  other  person  an  assurance,  which  he  will 
be  expected  to  rely  on,  that  the  act  will  actually 
be  done  or  refrained  from." 

A.  promise  is  a  declaration  which  gives 
to  a  person  to  whom  it  Is  made  a  right  to 
expect  or  claim  the  performance  or  nonper- 
formance of  some  particular  thing;  or,  dif- 
ferently expressed,  a  promise  is  a  declara- 
tion, verbal  or  written,  made  by  one  person 
to  another,  for  a  good  consideration,  by  which 
the  promisor  binds  himself  to  do,  or  not 
to  do,  some  act,  and  gives  to  the  promisee 
a  legal  right  to  demand  and  enforce  fulfill- 
ment. 

We  do  not  see  how  appellee  could  well  have 
more  definitely  and  positively  disavowed  Its 
purpose  or  willingness  to  be  bound  to  per- 
form the  stipulation  which  appellant  de- 
sired to  be  Included  In  the  deed,  but  which 
he  afterwards  waived.  Appellee  did  ex- 
press its  intention  to  erect  the  building  with- 
in a  reasonable  time,  and  stated  that  such 
expression  of  Intention  was  made  In  good 
faith,  but  the  good  faith  of  such  statement 
at  the  time  It  was  made  has  not  been  at- 
tacked by  pleading  or  proof.  See  Graham 
Paper  Co.  v.  Williams,  175  S.  W.  803. 

While,  as  we  have  heretofore  stated,  we 
have  examined  all  of  appellant's  assign- 
ments, and,  further,  we  find  no  reversible 
error  presented,  yet  we  have  concluded  that 
from  the  letters  themselves,  upon  which 
plaintiff  predicated  his  claim  for  damages, 
the  Jury  would  not  have  been  Justified  In 
finding  a  verdict  for  plaintiff,  nor  In  return- 
ing a  verdict  other  than  that  returned.  All 
assignments  are  overruled,  and  the  Judgment 
is  affirmed. 

Affirmed. 
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ADAMS  t.  ADAMS  et  aL  <No.  128.) 

(Court  of  Civil  Appeals  of  Texas.  Beaumont. 
Nov.  18, 1916.  On  Motion  for  Re- 
hearing, Dee.  14,  1916.) 

1.  Partition  <S=SH(1)  —  Record  —  Nuwq  Pro 
Tonc  Entry — Defense. 

Where  the  report  of  commissioners  appoint- 
ed by  the  probate  court  to  partition  and  distrib- 
ute land  was  not  recorded  as  directed  by  law, 
the  filing  and  recordation  of  the  report  under 
a  nunc  pro  tunc  order  secured  nearly  BO  years 
after  the  report  was  made  did  not  add  any  legal 
force  to  the  action  theretofore  had  m  the  pro- 
bate court. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  ii  287-293;  BecT  Dig.  «=»04(1).] 

2.  PARTITION  <8=»5— iRREGULABmES— RATIFI- 
CATION. ' 

In  an  action  of  trespass  to  try  title,  evidence 
held  to  show  that  a  partition  of  the  land  by 
commissioners  appointed  by  the  probate  court 
nearly  50  years  before,  irregular  because  the 
commissioner's  report  was  not  filed  and  record- 
ed as  required  by  law,  has  been  recognized  and 
ratified  by  the  interested  parties  by  deeds  and 
acts  of  ownership. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  §{  18-17;  Dec  Dig.  «=>5J 

8.  Paktitio.n  «=»5— Dbitotivx  Pbocbxdotgb 

— Effect  or  Ratification. 
Where  the  interested  parties  for  nearly  50 
years  recognised  and  ratified  partition  of  land 
irregular  because  the  report  of  the  commis- 
sioners appointed  by  the  probate  court  was  not 
filed  and  recorded  as  required  by  law,  such  con- 
duct on  their  part  established  the  equivalent  of 
an  oral  partition  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  H  13-17 ;  Dec.  Dig.  «=>5.] 

4.  Partition  <S=>5  —  Oral  Partition  —Evi- 
dence. 

In  an  action  of  trespass  to  try  title,  where 
it  was  shown  that  the  interested  parties  had 
by  recognition  and  ratification  of  a  partition 
of  the  land  by  the  probate  court,  irregular  be- 
cause of  a  delect  in  the  proceedings,  established 
the  equivalent  of  an  oral  partition,  the  proceed- 
ings of  the  probate  court  may  be  examined  in 
connection  with  such  conduct  of  the  parties  as 
evidence  of  such  oral  partition. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  H  13-17;  Dec.  Dig.  «=s>6.] 

5.  Partition  <6=»5— Collateral  Attack. 

Where  the  interested  parties  had  by  recogni- 
tion and-  ratification  of  a  defective  partition 
made  by  the  probate  court  established  the  equiv- 
alent of  an  oral  partition,  such  proceedings  of 
the  probate  court  and  actions  of  the  parties 
are  not  after  nearly  50  years,  subject  to  collat- 
eral attack. 

[Ed.  Note— For  other  cases,  see  Partition. 
Cent  Dig.  §§  13-17 ;  Dec  Dig.  «=»5.] 

Appeal  from  District  Court,  Jasper  Coun- 
ty; A.  E.  Davis,  Judge.  - 

Action  by  W.  W.  Adams  and  another 
against  W.  J.  B.  Adams.  Judgment  for  the 
plaintiffs,  and  defendant  appeals.  Reversed 
and  rendered. 

H.  C.  Howell,  of  Jasper,  for  appellant. 
Powell  &  Huffman,  of  Jasper,  for  appellees. 


MIDDLEBROOK,  J.  This  was  an  action 
of  trespass  to  try  title  to  a  tract  of  587  acres 
of  land,  a  part  of  the  Stephen  H.  Everitt 


league  In  Jasper  county,  the  original  suit 
being  filed  by  W.  W.  Adams  as  sole  plaintiff 
against  W.  J.  B.  Adams,  and  afterwards  R. 
F.  Seastrunk,  under  leave  of  the  court,  made 
himself  ooplaintiff  with  W.  W.  Adams.  Un- 
der the  amended  pleadings  W.  W.  Adams 
claimed  a  one-fourth  undivided  Interest  and 
R.  F.  Seastrunk  an  undivided  one-fourth  in- 
terest In  the  587  acres  of  land  originally 
sued  for  by  W.  W.  Adams.  The  defense  pre- 
sented by  W.  J.  B.  Adams  was  a  plea  of  not 
guilty.  The  trial  was  before  the  court  with- 
out a  Jury,  and  Judgment  was  rendered  in 
favor-  of  the  plaintiffs  against  the  defendant 
for  an  undivided  one-half  of  the  587  acres  of 
land,  and  for  all  costs  -of  suit,  from  which 
judgment  proper  appeal  la  perfected  to  this 
court. 

The  material  issues  for  determination  by 
this  court,  as  the  case  is  presented,  are : 
First  the  validity  and  force  of  a  partition  of 
1,644  acres  of  land  between  Adam  Adams  and 
the  estate  of  S.  S.  Adams,  deceased,  made  by 
commissioners  appointed  by  the  probate  court 
of  Jasper  county  at  the  December  term,  1865, 
which  commission  made  its  report  to  the  pro- 
bate court  of  Jasper  county  on'  March  5, 
1866;  and,  second,  If  said  partition  was  not 
la  all  things  a  regular  partition  of  said  land, 
have  the  Interested  parties!  since  said  parti- 
tion, by  their  acts  confirmed  the  partition  of 
said  land,  in  accordance  with  the  report  of 
the  commissioners  appointed  by  the  court  to 
partition  the  land?  ' 

There  are  a  number  of  assignments  of  er- 
ror by  the  appellant  but  as  we  understand 
the  record  In  this  ease,  all  of  the  vital  Is- 
sues In  the  case  hinge  on  the  propositions 
above  set  forth. 

It  Is  agreed  that  the  common  source  of  ti- 
tle Is  Abel  Adams.  On  May  2,  1857,  Abel 
Adams  conveyed  the  1,644  acres  of  land  to 
his  two  sons,  S.  S.  Adams  and  Adam  Adams. 
8.  S.  Adams  died  some  time  in  1862  or  1863, 
and  his  estate  was  administered  through  the 
probate  court  of  Jasper  county,  Tex.,  the  in- 
ventory having  been  filed  on  the  29th  day  of 
December,  1863,  in  which  inventory  a  one- 
half  undivided  interest  in  the  1,644-acre  tract 
is  Included.  In  December,  1865,  partition 
proceedings  were  instituted  In  the  probate 
court  of  Jasper  county  to  divide  the  1,644 
acres  of  land  between  the  estate  of  S.  S. 
Adams,  deceased,  and  Adam  Adams,  and  W. 
H.  Kyle,  E.  White,  and  J.  B.  Rogers  were 
appointed  by  the  court  to  partition  said  land. 
The  record  shows  that  the  application  for  the 
partition  was  made  by  W.  F.  Holloman  and 
his  wife,  Sallie  Holloman.  Sallie  Holloman's 
first  husband  was  S.  S.  Adams.  At  the 
March  term  of  the  probate  court  of  Jasper 
county  the  commissioners  appointed  to  par- 
tition and  distribute  said' land  made  the  fol- 
lowing report  to.  the  probate  court: 

"Estate  of  S.  S.  Adams,  Dec'd.  G.  W.  Smyth, 
Administrator.     Probate  Court  Holding  Ses- 
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sion  in  and  for  Jasper  County,  Texas,  March 
Term,  A.  D.  186ft  To  the  Honorable  Probate 
Court,  Holding  Session  in  and  .  tor  Jasper  Coun- 
ty. Aforesaid;  , 

The  undersigned  commissioners' duly  appoint- 
ed by  your  honorable  court  at,  to  wit,  the  De- 
cember term,  A.  D.  1885,  to  divide  a  certain 
tract  of  land  between  the  estate  of  S.  S.  Adams 
and  Adam  Adams,  a  part  owner,  would  most 
respectfully  make  the  following  report,  to  wit: 
That  575  acres  of  said  land  as  per  plot  No.  3, 
including  all  improvements,  shall  belong  to  the 
estate  of  S.  S.  Adams,  it  being  on  the  north 


end  of  the  lot  sold  by  Abel  Adams  to  S.  S. 
Adams  and  Adam  Adams,  and  525  acres  (lot 
No.  2,)  together  with  lot  No.  1,  containing  544 
acres  of  land,  more  or  less,  shall  belong  to  the 
said  Adam  Adams,  and  is  considered  a  fair  and 
equal  division  between  the  said  estate  of  S.  S. 
Adams,  deceased,  and  the  said  Adam  Adams,  a 
part  owner  of  said  lands.      W.  W.  Kyle. 

"E.  White. 

"J.  B.  Rogers. 
"Subscribed  and  sworn  to  before  me  this  5th 
day  of  March,  1866.    M.  O.  Moulton,  Notary 
Public  J.  C.  Texas.  [Seal.]" 

Indorsed: 

"Estate  of  S.  S.  Adams,  Report  of  Partition 
Between  Said  Estate  and  Adam  Adams,  by 
Commissioners  W.  H.  Kyle,  E.  White  &  J.  B. 
Rogers.  Filed  March  20th,  1866,  H.  Good,  Clk. 
Co.  Ct.  J.  O." 

Also  indorsed: 

"The  within  report  of  commissioners  for  par- 
tition having  been  neglected,  it  is  now  ordered 
to  be  recorded  in  the  minits  of  the  court  Feby. 
22nd,  A.  D.  I860.  Andw.  F.  Smyth,  County 
Judge  Jasper  County." 

Also  Indorsed: 

"Rented  this  the  20th  day  of  Dec,  1015,  A. 
L.  Mays,  C.  O.  C.  J.  O." 

Which  report,  as  Is  shown  by  the  indorse- 
ments thereon,  was  not  recorded  in  the  min- 
utes of  the  probate  court  of  Jasper  county,  as 
the  law  at  that  time  directed  In  such'  mat- 
ters. 

[1]  It  is  to  be  noted  that  this  report  was 
reflled  on  the  26th  day  of  December,  1915, 
and  the  undisputed  facts  show  that  it  has 
been  recorded  in  the  minutes  of  the  probate 
court  of  Jasper  county  under  an  order  which 
is  termed  a  nunc  pro  tunc  order  of  the  pro- 
bate court,  secured  by  counsel  for  appellant 
during  vacation,  without  any  notice  to  the 
adverse  parties,  and  after  this  suit  was  filed. 
We  do  not  think  that  this  late  filing  and  rec- 
ordation of  the  report  added  any  legal  force 
to  the  action  theretofore,  had  in  the  probate 


court  of  Jasper  county,  Tex,  and  deem  It 
unnecessary  to  comment  further  upon  that 
particular  issue. 

In  1857  S.  S.  Adams  took  charge  of  and 
made  improvements  upon  a  part  of  the  origi- 
nal 1,644-acre  tract  of  land,  having  built 
negro  houses'  and  opened  up  a  farm  upon 
a  part  of  the  land.  W.  F.  Holloman  and-  his 
wife,  Sallie  Holloman  (nee  Mrs.  S.  S.  Adams), 
after  they  married,  lived  upon  and  cultivated 
that  part  of  the  land  theretofore  Improved 
by  S.  S..  Adams,  according  to  the  testimony, 
from  six  to  ten  years. 

In  1866  Wm.  M  Neyland  .was  appointed 
administrator  de  bonus  non  of  the  estate  of 
S.  S.  Adams,  deceased,  and  on  the  22d  day 
of  fune,  1866,  Inventory  and  appraisement 
was  filed  in  the  probate  court  of  Jasper  coun- 
ty by  said  administrator  of  said  S.  S.  Adams' 
estate,  and  this  Inventory  and  appraisement 
Includes  the  375  acres  of  land  set  apart  and 
distributed  to  the  estate  of  S.  S.  Adams,  de- 
ceased, L  e.,  Sallie  Holloman  and  W.  F. 
Holloman,  which  tract  of  land  Is  appraised 
at  $1,000.  The  probate  court  also  entered  an 
order  setting  apart  the  homestead  for  the 
surviving  widow  and  children  of  S.  S.  Adams, 
deceased,  consisting  of  200  acres  of  land,  In- 
cluding the  farm  of  the  deceased,  and  also 
allowed  $400  for  the  support  of.  the  minor 
children  of  said  deceased,  and  giving  the 
widow  and  children  the  use  and  benefit  of  the 
exempt  property.  At  the  March  term,  1867, 
of  the  probate  court  of  Jasper  county  an 
order  was  entered  authorizing  the  said  ad- 
ministrator of  the  S.  S.  Adams'  estate  to  sell 
the  property  belonging  to  the  estate,  both 
real  and  personal,  on  a  credit  of  12  months, 
for  the  purpose  of  paying  the  debts  of  said 
estate,  and  under  said  order  the  administra- 
tor, among  other  things,  sold  375  acres  of 
the  original  575  acres  set  apart  to  S.  S. 
Adams  to  one  M.  Middleton,  at  80  cents  per 
acre,  for  $500,  according  to  his  report  to 
the  probate  court,  which  was  approved  and 
decree  entered  accordingly  on  the  27th  day 
Of  May,  1867. 

On  the  17th  day  of  November,  1875,  W.  F. 
Holloman  and  bis  wife,  S.  E.  Holloman 
(formerly  Mrs.  S.  S.  Adams),  conveyed  by 
proper  deed  the  200  acres  which  was  set 
aside  as  the  homestead  to  A  H.  Alley  for  $1,- 
000  in  gold,  $500  of  which  was  in  cash,  and 
the  remainder  in  gold,  vendor's  lien  notes. 
This  deed  was  filed  for  record  in  the  deed 
records  of  Jasper  county  on  February  8, 
1876. 

On  the  11th  day  of  November,  1878,  W.  W. 
Adams,  the  original  plaintiff  In  this  case, 
conveyed  by  proper  deed  all  of  his  right,  ti- 
tle, and  Interest  in  and  to  the  200  acres  of 
land  to  A.  H.  Alley  for  the  sum  of  $398. 

There  are  numerous  conveyances  introduc- 
ed in  evidence  In  this  case  showing  conclu- 
sively that  all  of  the  parties  originally  inter- 
ested In  the  1,644  acres  of  land  had  recog- 
nized the  partition  of  the  1,644  acres  of  land 
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as  made  In  the  report  of  Kyle,  White,  and 
Rogers  on  the  5th  day  of  March,  1866,  and 
these  conveyances  are  bo  numerous  that  we 
deem  It  unnecessary  to  set  them  out  In  this 
statement ;  there  being  no  dispute  or  conten- 
tion as  to  the  actions  of  the  parties  to  the 
transactions.  * 

On  January  22,  1866,  a  deed  was  made 
by  Adam  Adams  to  W.  J.  B.  Adams  purport- 
ing to  convey  an  undivided  one-half  interest 
in  a  tract  of  1,800  acres  of  the  Everett 
league,  and  on  the  12th  day  of  February, 
1868,  a  deed  was  made  by  Adam  Adams  to 
W.  J.  B.  Adams  for  an  undivided  one-half  of 
the  1,644-acre  tract  of  land  conveyed  to 
Adam  Adams  and  Samuel  S.  Adams  by  Abel 
Adams.  The  undisputed  evidence  shows  that 
at  the  time  these  conveyances  were  made 
Adam  Adams  was  in  an  Insolvent  condition, 
on  the  verge  of  bankruptcy,  and  that  these 
deeds  were  made  In  order  to  try  to  save 
something  for  Adam  Adams  In  the  winding 
up  of  his  affairs  In  bankruptcy.  The  undis- 
puted evidence  also  shows  that  no  considera- 
tion whatever  was  paid  by  W.  J.  B.  Adams 
to  Adam  Adams  on  these  conveyances,  and 
W.  J.  B.  Adams  disclaims  any  title  what- 
ever to  any  of  the  lands  conveyed  by  those 
deeds;  In  short,  they  were  accommodation 
matters,  right  or  wrong,  between  two  kins- 
men, and,  we  think,  have  no  bearing  what- 
ever as  to  a  proper  disposition  of  this  case. 
See  Hudson  v.  Jurnigan,  39  Tex.  685. 

Many  of  the  conveyances  beretofore  spoken' 
of,  but  not  set  out  herein,  which  we  think 
show  conclusively  that  the  interested  parties 
to  this  suit  acquiesced  in  and  acted  upon  the 
report  of  the  commissioners  of  the  probate 
court  of  Jasper  county,  Tex.,  dividing  the 
land  in  controversy  between  Adam  Adams 
and  the  estate  of  S.  S.  Adams,  deceased,  re- 
fer back  to  the  partition  and  distribution  of 
the  1,644  acres  of  land  to  the  estate  of  S.  S. 
Adams,  deceased,  and  Adam  Adams,  showing 
conclusively  that  said  partition  was  known, 
recognized,  and  acted  upon  by  the  Adams, 
the  Hollomans,  and  the  later  grantees  and 
grantors  of  portions  of  the  1,644-acre  tract 
of  land. 

On  the  11th  day  of  May,  1900,  Adam 
Adams  conveyed  to  W.  J.  B.  Adams  the  "544 
acres,  more  or  less,  the  same  being  a  part 
of  the  Stephen  H.  Everett  league  situated  In 
the  county  of  Jasper  and  state  of  Texas; 
said  tract  being  the  same  that  was  set  apart 
to  Abel  Adams  on  the  25th  day  of  February, 
1856,  In  the  partition  of  a  tract  of  3,288  acres 
of  said  land  between  the  said  Abel  Adams 
and  the  estate  of  Stephen  H.  Everett,  deceas- 
ed, and  the  same  that  was  set  and  the  same 
that  was  set  apart  to  me,  the  said  Adam 
Adams,  on  the  5th  day  of  March,  1866,  In  the 

partition  of  a  tract  of  1,644    of  said 

league  between  myself,  the  said  Adam  Adams 
and  the  estate  of  Samuel  S.  Adam's,  deceas- 
ed," then  giving  a  description  by  metes  and 
bounds  of  the  544-acre  tract  of  land,  Which  ts 
the  tract  of  land  In  controversy  in  this  suit. 


The  consideration  shown  in  this  deed  is  "one 
dollar  and  other  valuable  considerations." 
W.  J.  B.  Adams,  testifying  on  this  point, 
said  that  he  gave  Adam  Adams  other  proper- 
ty which  was  the  same  as  money  for  this 
land,  which  testimony  Is  undisputed. 

W.  F.  Seastrunk's  interest  in  the  suit 
arises  out  of  a  power  of  attorney  from  W.  W. 
Adams  to  him  for  a  one-half  undivided  In- 
terest of  W.  W.  Adams'  Interest  In  the  544- 
acre  tract  of  land;  the  consideration  being 
Seastrunk's  recovering  the  land  for  him. 

The  report  of  the  commissioners  of  parti- 
tion partitioning  the  1,644  acres  of  land  be- 
tween the  estate  of  S.  S.  Adams,  deceased, 
and  the  said  Adam  Adams  was  shown  con- 
clusively to  have  been  In  the  possession  of 
W.  J.  B.  Adams'  father  at  his  death.  No 
one  knows  when  It  first  went  Into  his  posses- 
sion or  how  came  It  there.  W.  J.  B.  Adams 
received  It  from  his  mother,  who  turned  over 
to  him  all  of  the  papers  of  her  deceased  hus- 
band, and  W.  J.  B.  Adams  did  not  know  of 
the  existence  of  the  report  of  the  commis- 
sioners among  such  papers  until  about  the 
time  he  was  considering  a  purchase  of  the 
544  acres  of  land  which  Is  In  controversy. 
The  undisputed  evidence  shows  that  he  went 
to  his  counsel  before  purchasing  this  land, 
and  bad  an  examination  of  the  title  made, 
and  it  would  seem  that  the  discrepancy  in  the 
record  of  the  report  of  the  commissioners 
was  detected  by  his  counsel,  and  caused  the 
search  which  resulted  in  the  finding  of  the 
report  of  the  commissioners  copied  herein 
among  the  papers  of  his  father,  which  had 
come  into  his  possession  some  30  to  81  years 
ago.  After  having  seen  this  report,  his  coun- 
sel advised  him  that  It  was  safe  to  purchase 
the  544-acre  tract  of  land,  and,  acting  upon 
this  advice,  he  purchased  the  544  acres. 

(2-1]  It  occurs  to  us  that  an  unbiased  view 
and  consideration  of  the  undisputed  facts  of 
this  case  could  lead  to  but  one  intelligent 
conclusion,  and  that  Is  that  the  parties  to 
this  suit  recognized  the  partition  made  by 
the  commissioners  appointed  by  the  probate 
court  in  1865,  acted  upon  It,  and  were  satis- 
tied  with  it  until  foreign  blood  got  Into  the 
matter,  and  thus  brought  contention  between 
the  kinsmen.  Therefore  It  is  wholly  unneces- 
sary to  determine  the  validity  of  the  probate 
order. 

Remembering  that  S.  S.  Adams  took  charge 
of  a  part  of  the  1,644  acres  of  land,  sent  his 
negroes  upon  It,  made  improvements,  cleared 
lands,  and  so  forth,  as  early  as  1857,  con- 
sidering again  that  the  commissioners  to 
partition  said  land  made  their  report  In 
March,  1866,  In  which  they  set  aside  to  the 
estate  of  S.  S.  Adams,  the  very  land  upon 
which  he  made  his  improvements,  to  his  once 
widow,  then  Mrs.  Holloman,  and  his  heirs, 
in  forcible  terms  tell  us  that  the  commission- 
ers, In  partitioning  said  land,  took  Into  con- 
sideration the  rights  of  S.  S.  Adams  in  get- 
ting the  land  that  contained  his  improvements. 
It  Is  not  a  violent  presumption  to  presume 


Digitized  by  Google 


t20 


191  SOUTHWESTERN  REPORTER 


that,  when  S.  3.  Adams  took  charge  of  a 
part  of  the  land,  and  went  to  clearing  a  farm, 
he  would  select  the  best  part  of  the  1,644- 
acre  tract  of  land,  and  there  la  evidence  to 
support  the  view  that  much  of  the  other 
two  tracts  was  poor  land,  one  tract  of  It  was 
timbered,  but  at  that  time  timber  was  practi- 
cally worthless,  and  the  reasonable  presump- 
tion is  that  the  commissioners  who  parti- 
tioned the  land  took  Into  consideration  the 
value  of  the  687-acre  tract  which  they  set 
aside  to  the  estate  of  S.  S.  Adams,  deceased  at 
the  time  he  took  charge  of  It,  as  compared 
with  the  value  of  the  other  two  tracts  which 
they  set  aside  to  Adam  Adams. 

Again,  It  occurs  to  us  that  but  one  conclu- 
sion could  be  derived  from,  the  acts  of  Sallie 
Holloman,  nee  Sallie  Adams,  and  her  hus- 
band, from  the  time  they  moved  onto  the 
587-acre  tract  of  land  until  they  finally  sold 
It,  receiving  therefor  $1,000  In  gold,  and  her 
son,  plaintiff  In  this  case,  W.  W.  Adams,  re- 
ceiving about  $400  for  his  Interest  in  the  resi- 
due of  the  587-acre  tract  and  of  the  probate 
court  to.  ordering  the  sale  of  the  remainder 
of  the  587-acre  tract,  to  wit,  387  acres,  to- 
gether with  other  property,  and  that  Is  that 
S.  S.  Adams  and  his  heirs  fully  recognized 
and  acquiesced  In  the  partition  of  the  lands 
as  made  by  the  commissioners,  and  filed 
March  5,  1866.  If  they  did  so,  and  surely 
tiiey  did,  when  they  sold  the  remainder  of  the 
587-acre  tract,  by,  their  own  conveyances, 
there  Is  no  question,  but  what  the  remaining 
two  tracts,  as  set  aside  by  the  commissioners, 
belonged  to  Adam  Adams,  or  to  his  assigns, 
because,  If  a  party  or  parties  continuously 
recognize  and  acquiesce  in  the  terms  and  con- 
ditions of  a  partition  of  lands  among  them- 
selves, they  will  not  be  heard  to  complain  of 
some  omission  by  the  courts  in  the  distribu- 
tion of  such  estate,  and  especially  is  this  true 
when  so  long  a  period  of  time  has  elapsed 
since  such  partition.  It  18  to  be  noted  that 
nearly  50  years  has  elapsed  since  the  parti- 
tion of  the  land  by  the  commission,  and,  as 
hag  been  stated  already,  many  deeds  have 
been  made,  and  some  deeds  by  all  parties 
concerned,  which  show  that  recognition  was 
given  to  such  partition.  Lynch  v.  Baxter,  4 
Tex.  481,  51  Am.  Dec.  785 ;  Cannon  v.  Hemp- 
hill, 7  Tex.  202 ;  Bartlett  v.  Cocke,  15  Tex. 
479 ;  George  v.  Thomas,  16  Tex.  89,  67  Am. 
Dec.  612;  Grassmeyer  v.  Beeson,  18  Tex. 
764,  70  Am.  Dec.  809;  Millican  v.  Millican, 
24  Tex.  439;  Hudson  v.  Jurnlgan,  39  Tex. 
579;  Kleinecke  v..  Woodward,  42  Tex.  811; 
Vogelsang  v.  Dougherty,  46  Tex.  472;  Glass- 
cock v.  Hughes,  55  Tex.  461 ;  Brackenrldge  v. 
Howth,  64  Tex.  192 ;  Delk  .v.  Pttnchard,  64 
Tex.  364;  Mitchell  v.  Allen,  69  Tex.  70,  6 
S.  W.  745;  Wardlaw  v.  Miller,  69  Tex.  395, 
6  S.  W.  292;  Mltchner  v.  Holmes,  117  Mo. 
185,  22  S.  W.  1070;  Loring  v.  Groomer,  110 
Mo.  632,  19  S.  W.  950.  See,  also,  Baker  v. 
Coe,  20  Tex.  430;  Doncy  v.  Strickllnge,  15 
Tex.  557,  65  Am.  Dec.  179;  Soye  v.  McCallls- 


ter,  18  Tex.  100,  67  Am.  Dec.  686 ;  Bnrdett  v. 
Bilsbee,  15  Tex.  604. 

Again,  we  think,  under  the  undisputed  facts 
of  this  case,  the  actions  of  the  parties'  clear- 
ly show  that  the  partition  was  and  has  been 
recognised,  ratified,  and  acquiesced  in  by 
them  for  a  period  of  nearly  50  years,  and, 
this  being  true,  such  conduct  upon  their  part 
establishes  a  parol  partition  of  the  land, 
whether  the  partition  as  made  by  the  commis- 
sioners, Kyle,  White,  and  Rogers,  was  in  all 
things  legal  or  not,  and,  such  being  true, 
the  proceedings  of  the  probate  court  may  be 
looked  to  in  connection  with  such  conduct 
of  the  parties  as  evidence  of  such  parol  par- 
tition or  that  which  is  equivalent  thereto, 
and  that  such  proceedings  and  actions  of  the 
parties  are  not  now  subject  to  collateral  at- 
tack. Evans  v.  Martin,  6  Tex.  Civ.  App.  331, 
25  S.  W.  688;  Wardlaw  v.  Miller,  69  Tex. 
395,  6  S.  W.  292;  Millican  v.  Millican,  24 
Tex.  440;  Brackenrldge  v.  Howth,  64  Tex. 
190;  Delk  v.  Punchard,  64  Tex.  363;  Pearce 
v.  Jackson,  84  Tex.  515,  19  S.  W.  690. 

There  is  an  assignment  of  error  to  the  ef- 
fect that, -If  the  partition  of  the  land,  as 
made  by  the  Commissioners,  Kyle,  White, 
and  Rogers,  in  1866,  Is  not  a  valid  partition, 
then  no  partition  of  the  land  was  ever  .made, 
and  that  therefore  the  whole  tract  of  land  Is 
being  held  by  all  parties  as  tenants  in  com- 
mon, under  tittle  emanating  from  and  under 
the  estate  of  S.  S.  Adams;  deceased,  and 
Adam  Adams,  and  that  the  probate  court 
having  heretofore,  In  1864,  set  apart  to  the 
family  of  S.  S.  Adams,  deceased,  a  tract  of 
200  acres  of  land  as  a  homestead,  and  in 
1867  having  ordered  a  sale  of  the  other  375 
acres  of  the  575-acre  tract  for  the  benefit  of 
said  estate,  and  afterwards  the  200-acre  tract 
having  been  sold  by  the  widow  and  her  son, 
W.  W.  Adams,  they  having  appropriated  to 
themselves  the  consideration  therefor,  that 
neither  W.  W.  Adams  nor  the  said  R.  F. 
Seastrunk,  who  claims  under  the  said  Ad- 
ams, can  maintain  a  suit  for  recovery  of  any 
alleged  deficiency  In  the  share  or  interest  in 
said  land  represented  by  the  576  acres  that 
has  been  received  and  appropriated  by  said 
estate  and  said  W.  W.  Adams',  as  the  heir  of 
said  estate,  unless  in  suit  for  division  and 
partition  of  said  1,644  acres  of  land  brought 
against  each  and  all  of  the  part  owners  there- 
of, and  in  which  suit  the  rights  and  inter- 
ests of  each  and  all  of  such  part  owners  shall 
be  litigated,  adjusted,  and  settled,  and  in- 
volving a  surrendering  and  restoration  by 
plaintiffs  for  the  benefit  of  other  estate,  to 
be  partitioned  of  said  575  acres  or  the  value 
thereof  that  has  been  received  and  appro- 
priated by  the  estate  of  S.  S.  Adams,  deceas- 
ed, and  said  W.  W.  Adams,  and  therefore 
the  court  erred  in  rendering  judgment  for  the 
plaintiffs.  Appellant  cites  Pearce  v.  Jackson, 
84  Tex.  515,  19  S.  W.  690;  McKey  v.  Welch, 
22  Tex.  396;  Trammell  v.  McDade,  29  Tex. 
364;  Holloway  v.  Mcllhenny  Co.,  77  Tex. 
659,  14  S.  W.  240. 
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Under  our  view  and  disposition  of  the  cue, 
It  Is  not  necessary  to  pass  upon  this  assign- 
ment, nor  have  we  read  the  authorities  cited 
by  appellant. 

There  are  some  additional  assignments, 
but  In  the  final  the  assignments  ail  go  to 
the  two  main  propositions,  as  set  out  in  the 
beginning  of  the  statement  of  this  case,  and 
under  onr  view  of  the  case  it  Is  unnecessary 
to  pass  upon  them  singularly,  and,  as  has 
been  hereinbefore  indicated,  we  thins:  the 
undisputed  facts  of  this  case  show  conclu- 
sively that  Judgment  should  have  been  ren- 
dered In  favor  of  the  defendant,  W.  J.  B. 
Adams,  and  the  facts  being  full,  and,  so  far 
as  we  can  see,  all  that  could  be  Introduced 
under  the  pleadings  of  the  parties,  we  think 
the  case  should  be  disposed  of  In  this  court, 
and  it  is  so  ordered. 

The  judgment  of  the  trial  court  is  there- 
fore reversed,  and  Judgment  here  rendered 
in  favor  of  the  defendant,  W.  X  B.  Adams, 
for  the  land  In  controversy,  and  that  the 
plaintiffs  take  nothing  by  this  trait,  and  that 
all  costs  be  Aarged  to  the  plaintiffs. 

Reversed  and  rendered. 

On  Motion  for  Rehearing. 

In  appellees'  motion  for  rehearing  It  Is 
brought  to  our  mind  that  inadvertently  we 
have  confused  the  different  tracts  of  land  in 
the  original  opinion  in  this  case,  and,  such 
being  the  case,  it  is  necessary  to  correct  that 
part  -of  the  opinion. 

Originally  there  was  a  1,644-acre  tract  of 
land,  and  it  was  divided  into  three  different 
lots  or  parcels,  numbered  1,  2,  and  8.  Lot 
No.  1  is  the  lot  in  controversy,  and  was 
said  to  contain  644  acres.  Lot  No.  3  contain- 
ed STB  acres,  and  lot  No.  3  was  the  parcel 
of  land  upon  which  S.  S.  Adams  settled,  and 
out  Of  which  afterwards  was  apportioned  by 
the  probate  court  the  200-acre  homestead, 
and  the  remaining  375  acres  were  sold  to 
pay  the  debts  of  S.  S.  Adams,  and,  as  stated 
in  the  original  opinion,  Mrs.  W.  F.  Holloman, 
nee  Mrs.  S.  S.  Adams,  and  her  ton,  conveyed 
the  200-acre  homestead.  A  survey  of  lot 
No.  1,  orlginaiiy  stated  to  contain  544  acres, 
showed  that  it  contained,  in  reality,  587 
acres.  In  the  original  opinion  the  writer, 
speaks  of  this  tract  being  the  original  home- 
stead tract  of  687  acres,  when  he  meant  to 
have  spoken  of  the  575-acre  tract  as  the 
homestead  tract  of  S.  S.  Adams,  and  In  the 
opinion  he  states  that  after  the  homestead  of 
200  acres  was  set  aside  to  Mrs.  S.  S.  Adams 
the  remaining  387  acres  were  sold  to  pay  the 
debts  of  S.  S.  Adams,  deceased. 

The  opinion  should  have  read,  where  it 
refers  to  that  tract  of  land,  675  acres',  and 
not  687  acres,  and  where  it  says  387  acres 
were  sold,  it  should  say  376  acres  were  sold, 
etc.  So  that,  wherever  the  expression  In 
said  opinion  referring  to  the  tract  of  land  in 
litigation  as  any  other  than  the  original  544- 


aere  tract,  which  was  afterwards  found  to 
contain  587  acres,  and  wherein  it  refers  to 
the  original  tract  set  aside-  to  8.  S.  Adams, 
other  than  as  the  575-acre  tract,  and  Wherein 
It  refers  to  the  remainder  of  the  homestead 
tract  being  sold  being  387  acres,  is  corrected 
here  so  as  to  read,  the  remaining  part  of  the 
575-acre  tract,  to  wit  875  acres,  after  taking 
out  the  200-acre  homestead,  was  sold  to  pay 
the  debts  of  S.  S.  Adams,  deceased, 

There  was  never  any  confusion  as  to  the 
disposition  of  the  matter,  it  being  simply  a 
clerical  error,  by  the  terms  of  which  the 
writer  of  the  Opinion  described  the  land  in 
controversy  as  a  tract  containing  a  certain 
number  of  acres,  when  in  troth  and  in  fact 
that  was  not  the  tract  by  the  number  of 
acres  In  litigation. 

With  this  correction  and  explanation,  the 
motion  for  rehearing  is  overruled. 


WOOTEN  et  al.  v.  ODELL.   (No.  8670.) 

(Court  of  Oivfl  Appeals  of  Texas!   Ft  Worth. 
Jan.  6,  1917.) 

1.  Execution  «=»172(1)  —  Injunction  —  Re- 
tubn  to  othes  court  —  authority  of 
J  una*. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  4643,  providing  that  no  district  judge  may 
grant  injunction  returnable  to  any  other  court, 
with  an  exception  in  case  of  Injunction  by  a 
nonresident  judge  to  stay  execution,  on  proof 
that  it  is  impracticable  for  applicant  to  reach 
resident  judge  and  procure  timely  action,  affida- 
vit attached  to  petition  to  enjoin  sale  of  certain 
realty  under  an  execution,  reciting  that  resi- 
dent judge  was  inaccessible,  and  that  plaintiff 
had  been  unable  to  locate  him,  and  that  proper- 
ty would  be  sold  unless  injunction  immediately 
issue,  was  prima  facie  sufficient  to  authorize 
nonresident  Judge,  on  hearing,  to  order  issuance 
of  writ 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  ||  519-521 ;  Dec  Dig.  «=»172(1).] 

2.  Execution  <8=»172(4) — Injunction— Peti- 
tion. 

Allegations  in  petition  to  enjoin  sale  of  real- 
ty under  execution  that  statutory  notice  of  levy 
and  proposed  sale  had  not  been  given,  so  that 
plaintiff  could  make  no  arrangements  to  bid  in 
the  property  and  avoid  a  sacrifice,  filed  on  day 
set  for  sale,  and  that  plaintiff  first  learned  of 
the  proposed  sale  late  in  the  afternoon  of  day 

S receding  sale,  were  good  as  against  a  general 
emurrer. 

[Ed.  Note.— For  other  cases,  see  Execution. 
Cent  Dig.  a  526-4532 ;  Dec/Dig.  «=»172<4).] 

8.  Costs  «=»4»— Thai,  Coust— : Pleadings. 

Where  petition  to  enjoin  sale  of  realty  un- 
der execution  presented  a  good  cause  of  action, 
at  least  as  against  a  general  demurrer,  the  costs 
of  the  trial  court  should  be  adjudged,  on  appeal, 
against  defendants  in  that  court 


[Ed 
Dfe.| 


».  Note.— For  other  oases,  see  Costs,  Cent 
H  211-215.  217 ;  Dec.  Dig.  <ft»49J 

4.  Execution  <8=»  172(1) — Injunction— Scop* 
of  Ordbb. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art.  4643,  authorizing  nonresident  district  judge 
to  issue  injunction  to  stay  execution  when  resi- 
dent judge  is  not  accessible,  order  of  nonresi- 
dent district  judge,  making  injunction  issued 
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by  him  effective  until  modified  or  vacated  by 
farther  order  of  Ma  court,  was  erroneous. 

[Ed.  Note^-For  other  cases,  see  Execution, 
Cent.  Dig.  §S  519-521 ;  Dec  Dig.  «=>172(l).j 

5.  Costs  <8=230  —  Ground  fob  Appeal  — 
Costs  on  Appeal. 
Where  erroneous  order  of  nonresident  dis- 
trict judge,  continuing  injunction  against  exe- 
cution until  modified  or  vacated  by  further  or- 
der of  his  court,  justified  prosecution  of  appeal, 
costs  on  appeal  would  be  adjudged  against  ap- 
pellee. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  if  869-876;  Dec.  Dig.  «J=>230.] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty ;  J.  W.  Swayne,  Judge. 

Suit  tor  Injunction  by  D.  W.  Odell  against 
Mrs.  H.  S.  Wooten  and  another.  From  an 
order  granting  a  temporary  writ  of  Injunc- 
tion, defendants  appeal.  Order  reversed  In 
part,  and  suit  dismissed. 

Root  G.  Johnson  and  Wade  &  Smith,  all  of 
Ft  Worth,  for  appellants.  Capps,  Cantey, 
Hanger  &  Short,  of  Ft  Worth,  for  appellee. 

DUNKLIN,  J.  D.  W.  Odell  Instituted  this 
suit  against  Mrs.  H.  S.  Wooten  and  Nace 
Mann  to  enjoin  the  sale  of  certain  real  estate 
under  an  execution  Issued  on  a  judgment  in 
favor  of  Mrs.  Wooten  against  Odell;  the  ex- 
ecution having  been  levied  by  Mann  as  sher- 
iff of  Tarrant  county.  The  ground  for  the  in- 
junction alleged  in  the  petition  was  that  the 
statutory  notice  to  Odell  of  the  levy  of  such 
execution  and  the  proposed  sale  thereunder 
had  not  been  given,  in  consequence  of  which 
plaintiff  had  made  no  arrangement  to  have 
the  property  bid  in  at  such  sale  as  he  would 
have  done  If  such  notice  bad  been  given,  and 
in  the  absence  of  such  efforts  on  his  part  the 
property  would  be  sold  at  a  sacrifice.  The 
petition  was  filed  on  November  7,  1916,  the 
day  set  for  the  sale  of  the  property  under  the 
execution,  and  plaintiff  alleged  that  he  had 
first  learned  of  the  proposed  sale  late  In  the 
afternoon  of  tbe  preceding  day.  The  petition 
contained  the  prayer  for  the  Issuance  of  a 
temporary  writ  of  injunction,  which  was 
granted  by  the  Judge  of  the  district  court  of 
the  Seventeenth  Judicial  district,  while  the 
suit  was  filed  In  the  district  court  of  the  Six- 
ty-Seventh Judicial  district  The  attorney 
for  plaintiff  made  affidavit  that  the  judge  of 
the  Sixty-Seventh  judicial  district  was  inac- 
cessible, that  he  and  plaintiff  had  been  unable 
to  locate  him,  and  that  the  property  would  be 
sold  unless  injunction  should  issue  immedi- 
ately. By  reason  of  the  facts  so  stated  in  tbe 
affidavit  the  petition  for  a  temporary  writ 
was  presented  to  the  judge  of  the  Seven- 
teenth district  who  granted  the  temporary 
writ  and  in  obedience  to  It  the  sale  did  not 
take  place.  Tbe  flat  of  the  Judge  granting  the 
writ  directed  that  it  should  be  made  return- 
able to  the  district  court  of  the  Sixty-Sev- 
enth judicial  district,  but  further  provided 
that  the  Injunction  should  be  In  effect  until 
the  further  order  of  the  Seventeenth  district 


court.  The  defendants  have  prosecuted  this 
appeal  from  the  order  granting  the  tempo- 
rary writ 

Appellants  insist  that  the  judge  who  grant- 
ed the  writ  was  not  authorized  to  do  so  hy 
reason  of  tbe  fact  that  the  suit  was  not  filed 
in  his  court,  and  further  that  the  petition 
lacked  the  necessary  deflniteness  and  clear- 
ness to  entitle  the  plaintiff  to  the  relief  pray- 
ed for.  The  sale  having  been  restrained,  tbe 
property  could  not  have  been  sold  earlier 
than  the  first  Tuesday  of  the  following  month, 
and  it  is  apparent  that  the  only  purpose  of 
the  suit  was  to  restrain  the  sale  of  the  prop- 
erty on  the  day  it  had  been  advertised  to  be 
sold,  and  that  purpose  was  accomplished.  So 
that  the  questions  presented  by  appellant 
would  be  moot  questions  only,  except  in  so 
far  as  they  Involve  the  taxation  of  costs  of 
suit  and  the  validity  of  the  order  that  the 
writ  should  continue  in  force  until  otherwise 
ordered  by  the  judge  who  granted  It 

By  article  4643,  Vernon's  Sayles'  Texas 
Civil  Statutes,  it  is  provided  that  no  district 
judge  shall  have  the  power  to  grant  any  writ 
of  injunction  returnable  to  any  other  court 
than  his  own,  except  in  certain  Instances  and 
under  certain  conditions.  But  It  is  expressly 
provided  that  those  restrictions  shall  not 
"apply  to  the  granting  of  writs  of  injunction 
by  nonresident  judge  to  stay  execution  •  *  • 
Where  proof  Is  made  to  the  satisfaction  of 
such  nonresident  judge  that  it  Is  Impractica- 
ble for  the  applicant  to  reach  the  resident 
judge  and  procure  his  action  in  time  to  ef- 
fectuate the  purpose  of  the  application."  It 
is  further  provided  by  that  article  that  when- 
ever application  is  made  to  a  nonresident 
Judge  for  a  writ  of  Injunction,  the  party 
making  such  application,  or  his  attorney, 
shall  make  and  file  with  the  application,  as  a 
part  thereof,  or  annex  thereto,  a  certificate 
setting  out  fully  the  facts  showing  that  tbe 
resident  Judge  is  Inaccessible,  and  the  efforts 
made  by  the  applicants  to  reach  and  commu- 
nicate with  him,  and  the  result  of  such  ef- 
forts, and  that,  unless  it  appears  from  the 
affidavit  that  the  applicant  has  made  a  fair 
and  reasonable  effort  to  procure  the  action  of 
the  resident  judge  upon  the  application,  no 
nonresident  judge  shall  have  the  power  to 
hear  the  application. 

[1-t]  We  are  of  the  opinion  that  the  affida- 
vit of  plaintiff's  counsel,  which  was  attached 
to  tbe  petition,  with  respect  to  the  efforts 
made  by  both  himself  and  plaintiff,  was  pri- 
ma facie  sufficient  to  authorize  the  judge  of 
the  Seventeenth  district  to  hear  and  deter- 
mine it  and  to  order  the  issuance  of  the  writ 
We  are  of  the  opinion,  further,  that  the  peti- 
tion for  injunction  presented  a  good  cause  of 
action  for  the  relief  prayed  for,  at  least  as 
against  a  general  demurrer,  and  that  by  rea- 
son thereof  the  costs  of  tbe  trial  court  should 
be  here  adjudged  against  the  defendants  in 
that  court,  who  are  appellants  here.  But  we 
are  of  tbe  opinion,  further,  that  the  order  of 
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the  judge  who  granted  the  writ,  making  the 
Injunction  effective  until  modified  or  vacated 
by  the  further  order  of  the  judge  of  the  Sev- 
enteenth district  court,  was  erroneous,  and 
the  same  Is  reversed,  that  such  order  Justi- 
fied the  prosecution  of  this  appeal,  and  that 
the  costs  of  the  appeal  should  be  adjudged 
against  appellee,  D.  W.  OdelL 

As  shown  already,  the  sole  purpose  of  the 
suit  has  been  accomplished,  thus  obviating 
any  necessity  for  Its  remand  for  further  pro- 
ceedings. Accordingly  the  suit  will  be  dis- 
missed, and  the  costs  will  be  adjudged  as 
above  Indicated. 


VILLAGE  MILLS  CO.  v.  HOUSTON  OIL 

CO.  OF  TEXAS.    (No.  171.) 
(Court  of  Civil  Appeals  of  Texas.  Beaumont 
Nov.  10,  1016.    Rehearing  Denied 
Dec.  7,  1916.) 

Abatement  add  Revival  «J=»16— Pendency 
or  Otheb  Action— Identity  or  Issues. 
Where  one  party  had  previously  sued  the 
other  to  determine  title  to  certain  lands,  and 
judgment  had  been  rendered  which  was  appeal- 
ed from,  and  pending  appeal  the  other  party  en- 
tered upon  the  lands  to  cut  timber  therefrom, 
the  other  claimant  was  not  entitled  to  injunction 
to  restrain  cutting  such  timber ;  the  court  hav- 
ing no  jurisdiction  in  view  of  submission  of  the 
question  of  title  in  the  prior  case. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival.  Cent  Dig.  ft  72,  118-122;  Dee. 
Dig.  «=>16.] 

Appeal  from  District  Court,  Hardin  Coun- 
ty; J.  Llewellyn,  Judge. 

Suit  for  injunction  by  the  Houston  Oil 
Company  of  Texas  against  the  Village  Mills 
Company.  From  an  order  granting  a  writ  on 
ex  parte  hearing  without  notice,  the  defend- 
ant appeals.  Reversed,  and  motion  to  dis- 
solve the  injunction  sustained. 

See,  also,  186  S.  W.  785. 

W.  D.  Gordon,  H.  G.  Russell,  and  Thos.  J. 
Baten,  all  of  Beaumont,  for  appellant  Park- 
er &  Kennerly,  of  Houston,  for  appellee. 

BROOKE,  J.  The  preliminary  statement 
made  by  the  appellant  is  a  fair  and  Impartial 
statement  of  the  nature  and  result  of  the 
case,  and  we  here  adopt  the  same,  as  follows: 

"This  action  was  Instituted  by  the  Houston 
Oil  Company,  appellee,  in  the  district  court  of 
Hardin  county,  for  the  Seventy-Fifth  judicial 
district  seeking  a  writ  of  injunction  pendente 
lite  against  the  Village  Mills  Company,  appel- 
lant The  object  of  the  suit  was  to  enjoin  the 
appellant  from  holding  possession'  of.  cutting, 
or  removing,  timber  from  a  certain  league  of 
land  in  Hardin  county,  known  as  the  D.  C. 
Montgomery  League,  during  the  pendency  of  a 
certain  suit  originating  in  the  district  court  of 
Hardin  county,  Tex.,  for  the  Ninth  judicial  dis- 
trict as  cause  No.  2570,  styled  Houston  Oil 
Company  of  Texas  et  fti  v.  Village  Mills  Com- 
pany, and  involving  the  tide  and  possession  to 
said  league  of  land,  as  between  this  appellee  and 
appellant.  This  last-named  suit  is  now  pend- 
ing in  this  honorable  court  on  appeal,  as  cause 
No.  42,  Village  Mills  Company,  Appellant  v. 
Houston  Oil  Company  of  Texas,  Appellee.  The 
lower  court  in  vacation  on  an  ex  parte  hearing 


without  notice  granted  the  writ  of  Injunction 
as  prayed  for  upon  the  showing  made  by  the 
petition,  without  proof,  and  from  such  action 
this  appeal  was  taken. 

"In  the  petition  upon  which  this  writ  was 
granted,  appellee  alleged  that  it  was  in  good 
faith  asserting  Its  title  to  said  league  of  land 
under  title  and  color  of  title  from  the  sovereign- 
ty of  the  soil,  and,  while  so  claiming,  had  been 
in  actual  possession  thereof  for  more  than  10 
years,  paying  all  taxes  thereon  as  they  ac- 
crued ;  that  since  the  6th  day  of  June,  1906,  It 
has  held  actual  and  exclusive  possession  of  said 
land  through  its  tenant  H.  J.  Cockerham. 

"It  is  further  alleged  therein  that  early  in 
the  year  1914,  the  Village  Mills  Company  enter- 
ed upon  said  league  and  began  to  cut  and  re- 
move timber  therefrom,  which  it  agreed  to  stop 
upon  the  Houston  Oil  Company  bringing  suit 
for  the  title  and  possession  of  such  land,  and 
that '  thereafter  the  Houston  Oil  Company  duly 
filed  suit  in  the  district  court  of  Hardin  coun- 
ty for  the  Seventy-Fifth  judicial  district  same 
being  suit  No.  2570.  styled  Houston  Oil  Com- 
pany v.  Village  Mills  Company,  the  petition 
being  in  the  ordinary  form  of  trespass  to  try 
title,  plaintiff  (appellee)  claiming  to  hold  the 
land  in  fee  simple  under  title  and  color  of  title 
from  the  sovereignty  of  the  soil,  and  further 
pleading  the  three,  five,  and  ten  years'  statute 
of  limitations;  that  the  defendant  (appellant) 
appeared  and  filed  answer,  and  upon  trial  judg- 
ment waa  rendered  for  plaintiff  (appellee),  for 
the  title  and  possession  of  said  league,  as  well  as 
for  damages  for  all  timber  cot  whereupon  the 
Village  Mills  Company  appealed  said  cause  to 
this  honorable  court  where  it  is  now  pending, 
as  aforesaid;  that  the  Village  Mills  Company 
is  now  threatening  to  go  again  upon  said  league 
of  land  and  cut  and  remove  merchantable  timber 
therefrom,  and  will  do  so  in  a  few  days  unless 
prevented  by  injunction. 

"The  petition  closes  with  a  prayer  for  writ 
of  injunction  to  prohibit  the  Village  Mills  Com- 
pany from  cutting  and  removing  timber  from 
said  league,  as  weU  as  from  trespassing  thereon 
during  the  pendency  of  said  suit  originating  in 
the  district  court  of  Hardin  county  for  the 
Seventy-Fifth  judicial  district  in  cause  No. 
2570,  as  aforesaid. 

"Attached  to  the  foregoing  petition  is  the  affi- 
davit of  Oswald  S.  Parker,  appellee's  attorney 
of  record,  to  its  correctness,  except  wherein  the 
allegations  were  made  upon  information  and  be- 
lief, as  well  as  the  allegations  of  possession 
by  EL  J.  Cockerham,  all  of  which  affiant  states 
he  believes  to  be  true. 

.  "The  records  of  this  honorable  court,  as  well 
as  of  the  lower  court,  show  that  said  cause 
No.  2570,  Houston  Oil  Company  of  Texas  et  al. 
v.  Village  Mills  Company,  was  instituted  by  the 
Houston  Oil  Company  in  the  district  court  of 
Hardin  county  for  the  Ninth  judicial  district 
and  not  in  the  lower  court  Such  records  fur- 
ther show  that  the  Houston  Oil  Company  insti- 
tuted such  action,  seeking  to  recover  the  pos- 
session of  said  league  of  land  from  the  Village 
Mills  Company,  whom  they  alleged  had  ousted 
them  therefrom  and  were  withholding  such  pos- 
session thereof." 

The  contention  In  this  case  is  twofold: 
First  that  the  lower  court  acted  without  ju- 
risdiction in  attempting  to  grant  the  relief 
prayed  for;  and,  second,  that  the  action  of 
the  court  in  granting  relief  was  an  abuse  of 
judicial  discretion.  The  first  proposition  Is: 

"The  lower  court  acted  without  jurisdiction 
in  attempting  to  grant  the  relief  sought  herein, 
because,  the  controversy  over  the  title  and  pos- 
session of  the  league  of  land  in  question  having 
been  submitted  by  the  parties  hereto  to  a  court 
of  competent  jurisdiction,  to  wit  the  district 
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court  of  Hardin  county  for  the  Ninth  Judicial 
district,  that  court  had  exclusive  jurisdiction 
over  the  entire  controversy,  subject  only  to  the 
jurisdiction  of  the  Court  of  Civil  Appeals  for 
the  Ninth  Supreme  Judicial  District,  to  which 
said  case  was  appealed.  And  the  lower  court 
was  without  authority  to  interfere  in  such  con- 
troversy by  granting  a  writ  of  injunction  under 
the  guise  of  protecting  the  subject-matter  pend- 
ing the  aforesaid  litigation  or  otherwise." 

Without  undertaking  to  thoroughly  discuss 
the  proposition,  we  deem  it  sufficient  to  say 
that,  In  our  opinion,  this  first  contention  of 
appellant  is  correct;  that  is,  we  are  of  opin- 
ion that  the  lower  court  acted  without  Ju- 
risdiction in  attempting  to  grant  the  relief 
prayed  for.  In  the  case  of  Miller  &  Vidor 
Lumber  Company  v.  Williamson  et  aL,  164 
S.  W.  441,  the  court  says: 

"By  its  first  assignment  of  error  appellant 
complains  that  the  court  erred  in  overruling  its 
motion  for  new  trial  on  tie  third  ground  there- 
of, which  is  that:  The  court  erred  in  sustain- 
ing defendants'  motion  to  dismiss  and  in  dis- 
missing this  cause,  because  it  appeared  that  the 
defendants  in  this  suit  are  the  plaintiffs  in  the 
suit  pending  in  Jasper  county,  and  that  the 

Slaintiff  has  brought  but  one  suit  against  said 
efendanta  for  the  property  involved  herein. 
Tinder  this  assignment  appellant  contends  that 
the  pendency  of  two  suits  between  the  same 
parties  and  relating  to  the  same  subject-matter 
_s  not  sufficient  grounds  for  abatement  of  one 
unless  the  plaintiff  is  the  same  in  each  suit, 
and  in  position  to  control  both  suits,  and  to 
discontinue  or  prosecute  both  suits  as  he  sees 
fit,  and  cites  several  cases  in  support  of  this 
contention,  the  first  of  which  is  Langham  v. 
Thomason,  5  Tex.  127.  This  case  is  not  in 
point  It  is  true  that  the  court  makes  the 
broad  statement  that  the  plea  in  abatement  can- 
not be  maintained  unless  the  plaintiff  be  the 
same  in  both  suits,  and  under  the  facts  of  that 
case  this  statement  is  correct  The  facts  were 
that  the  former  action  pleaded  in  abatement  was 
an  action  brought  in  the  name  of  the  wife  alone, 
without  the  right  or  authority  thus  to  sue,  and 
one  which  she  had  no  right  to  maintain.  Aft- 
erwards the  husband,  joined  by  his  wife,  brought 
a  suit  on  the  same  cause  of  action,  and  to  this 
action  thependency  of  the  first  suit  was  pleaded 
in  bar.  The  court  correctly  held  that  the  first 
-suit  did  not  dispense  with  the  necessity  of  the 
second,  and  was  not  therefore  such  an  action 
as  could  be  effectually  pleaded  in  abatement  of 
a  subsequent  suit  by  a  party  entitled  to  main- 
tain tiie  action.  It  is  clear,  we  think,  that  had 
the  court  found  that  the  first  suit  dispensed  with 
the  necessity  of  bringing  the  second,  a  different 
conclusion  would  have  been  reached. 

"Another  case  cited  is  Simmang  v.  Bran- 
nageL  27  S.  W.  1082.  We  do  not  think  this 
-case  sustains  appellant's  contention,  as  the  sub- 
ject-matter of  the  suits  was  not  the  same,  al- 
though the  parties  were  the  same.  The  syllabus 
reflects  the  'opinion,  and  is  as  follows:  'In  an 
action  on  a  note,  by  an  indorsee  thereof,  it 
is  no  defense  that  before  .the  institution  of  the 
suit,  defendant  commenced  an  action  against 
plaintiff  and  the  payee  to  cancel  the  note,  on 
account  of  failure  of  the  consideration  thereof, 
.and  that  said  action  is  still  pending.'  In  Ellis 
v.  Tips,  16  Tex.  Civ.  App.  82,  40  S.  W.  524. 
exceptions  to  a  plea  in  abatement  because  of 
the  pendency  of  another  suit,  in  which  the  par- 
ties plaintiff  and  defendant  .were  reversed,  were 
sustained ;  but  the  ground  of  the  court's  action 
■does  not  clearly  appear  from  the  opinion.  01- 
echewske  v.  King,  43  Tex.  Civ.  App.  474,  96  S. 
W.  666,  was  an  action  brought  by  plaintiff  to 
rescind  a  contract  of  sale  of  land,  and  the  pend- 
ing suit  pleaded  in  abatement  was  a  suit  of 
trespass  to  try  title  to  the  same  land.  The  court 


very  correctly  held,  we  think,  that  the  penden- 
cy of  the  former  suit  did  not  estop  plaintiff  from 
prosecuting  his  suit  for  rescission.  Manifest- 
ly the  causes  of  action  were  not  the  same.  In 
Mutual  Life  Insurance  Company  v.  Hargus,  99 
3.  W.  580,  a  general  agent  of  an  insurance  com- 
pany brought  suit  on  a  note  given  by  the  insured 
for  the  first  annual  premium  for  a  policy  of  in- 
surance, and  afterwards  the  insured  brought  an 
action  for  cancellation  of  the  policy  and  the 
note,  based  on  the  fraudulent  representations 
of  the  agent  soliciting  the  insurance;  and  it 
was  held  that  the  pendency  of  the  suit  filed 
first  was  not  a  bar  to  the  second.  The  court 
states  no  reasons  for  its  holding,  but  we  think 
it  clear  that  it  was  because  the  parties  and  the 
causes  of  action  were  not  identical.  To  the 
samo  general  effect  are  Garza  v.  Piano  Com- 
pany J59  Tex.  Civ.  App.  590]  126  S.  W.  906, 
and  Milling  Company  v.  Gin  Co.,  132  S.  W.  856, 
which  are  the  only  other  Texas  cases  cited  by 
the  appellant,  and  which,  in  our  opinion,  do  not 
sustain  its  contention.  But,  on  the  other  hand, 
it  has  been  held  that  there  is  a  rule  of  law, 
growing  out  of  a  manifest  propriety,  if  not  ne- 
cessity, that  the  court  tchiok  first  acquires  ju- 
risdiction over  a  controversy  should  maintain 
it  undisturbed  oy  the  interference  of  any  other 
court  of  co-ordinate  jurisdiction.  (Italics  ours.) 
Stone  v.  Byars,  32  Tex.  Civ.  App.  154,  73  S.  W. 
1086;  Tex.  Trunk  Ry.  Co.  v.  Lewis,  81  Tex. 
1.  16  S.  W.  647,  26  Am.  St  Rep.  770;  Nat 
Bank  of  Goolsby,  12  Tex.  Civ.  App.  362,  35 
S.  W.  718;  Burdett  v.  State,  9  Tex.  43.  If 
this  is  a  correct  principle,  we  cannot  recognize 
any  exception  to  it  growing  out  of  the  fact  that 
the  plaintiffs  in  one  suit  are  defendants  in  the 
other,  provided,  of  course,  that  the  parties  and 
the  subject-matter  of  both  suits  are  the  same; 
and  in  this  case  the  oonrt  has  found  that  the 
parties  are  the  same,  and  in  legal  contemplation 
the  suits  are  upon  the  same  cause  of  action,  al- 
though there  are  some  minor  discrepancies  in  the 
description  of  the  land  as  given  m  the  respec- 
tive petitions  of  the  parties." 

Continuing,  the  court  says: 

"To  hold  that  because  the  plaintiffs  in  both 
suits  were  not  the  same  the  plea  in  abatement 
cannot  be  sustained  might  result  in  this  anom- 
aly: Suppose  both  suits  should  be  tried  in 
the  respective  courts  In  which  they  are  brought 
and  the  jury  upon  conflicting  evidence  should 
return  a  verdict  for  the  plaintiff  in  each  court, 
and  a  judgment  rendered  in  accordance  there- 
with should  be  entered ;  that  thereafter  the  de- 
fendant in  each  suit  should  appeal,  and  the  ap- 
pellate court  should  hold  on  each  appeal  that 
as  the  verdict  was  rendered  on  conflicting  evi- 
dence, and  as  the  law  was  properly  applied  by 
the  court  in  its  charge,  it  was  not  authorized 
to  disturb  the  judgment  Here  we  would  have 
a  judgment  of  two  courts  of  co-ordinate  juris- 
diction, both  affirmed,  one  of  which  would  be 
for  the  plaintiff  in  each  suit ;  or,  in  other  words, 
both  parties  to  the  suit  would  have  recovered 
a  judgment  for  the  Bame  land.  Which  party 
then  would  have  the  better  title?  Their  diffi- 
culties would  be  no  nearer  a  solution  than  be- 
fore the  snits  were  begun.  If  the  cases  from 
the  Courts  of  Civil  Appeals  cited  by  appellant 
and  above  referred  to  are  not  distinguishable 
from  this  case  because  of  the  differences  pointed 
out  above,  then  we  hold  that  they  are  not  sup- 
ported by  any  decision  of  our  Supreme  Couri, 
and  we  decline  to  follow  them." 

See,  also,  the  following  authorities  in  sup- 
port of  the  proposition:  Good  v.  Texas  & 
Pac.  Ry.  Co.  et  al.,  166  S.  W.  670;  Savage 
v.  State,  138  S.  W.  211  (writ  of  error  de- 
nied); McGee  v.  Anderson  et  aL,  146  S.  W. 
1198  (writ  of  error  denied);  Allen  v.  Thom- 
son, 156  S.  W.JJ04;  7  Ruling  Case  Law,  105, 
106.  subd,  "Courts,'.'  11  Cyc.  985,  BUbd.  *fPrl- 
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ortty  and  Effect";  Thos.  Goggan  &  Bros.  v. 
Morrison,  163  S.  W.  121;  Sparks  v.  Natl. 
Bank  of  Commerce,  168  8.  W.  48  (writ  of 
error  denied) ;  Brady  t.  Hancock,  17  Tax. 
862;  Stone  v.  Byars,  82  Tex.  Civ.  App.  164, 
78  S.  W.  1086  (writ  of  error  denied). 

Being  of  the  opinion  that  the  court  which 
issued  the  Injunction  was  without  Jurisdic- 
tion, it  would  be  useless,  however  Interest- 
ing, to  discuss  the  other  questions  raised  by 
appellant  The  writer,  however,  Is  of  the 
opinion  that  both  of  the  remaining  Issues 
raised  by  appellant  are  sound  legal  proposi- 
tions, and  should  have  been  sustained. 

Believing,  as  above  stated,  that  the  court 
which  Issued  the  Injunction  was  without  au- 
thority to  do  so,  we  reverse  the  case  and 
sustain  the  motion  to  dissolve  the  injunc- 
tion Issued  by  the  lower  court  In  this  cause; 
and  it  is  so  ordered. 


HOME  BENEFIT  ASS'N  OP  ANGELINA 
COUNTY  v.  JORDAN.   (No.  125.) 

(Court  of  Civil  Appeals  of  Texas.  Beaumont. 
Nov.  2,  1916.    Rehearing  Denied 
Dec.  14,  1016.) 

1.  Insurance  4»  146(2)— Mutual  Benefit 
insurance— oontbacts — construction. 
Insurance  contracts  should  be  literally  con- 
strued. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  294;  Dec.  Dig.  «=»146(2).] 


2.  Appeal  and  Bbbob  «J=»1064(1] 

Kbbob— Instruction. 
In  an  action  on  a  mutual  benefit  certificate 
in  an  association  whose  constitution  required 
the  secretary  to  notify  all  members  by  postal 
card  of  assessments  and  required  payment  with- 
in 15  days  of  call,  where  the  secretary  testified 
that  he  mailed  the  usual  notice,  and  the  ben- 
eficiary, who  was  the  wife  of  insured,  testified 
that  the  notice  was  never  received,  an  instruc- 
tion that  the  law  would  then  presume  that  the 
notice  reached  its  destination,  but  that  the  pre- 
sumption could  be  overcome  by  evidence  to  the 
contrary,  was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4219;  Dec.  Dig.  «=»1064 
CD ;  Trial,  Cent.  Dig.  §  663.] 

8.  Insurance  <ss>54— Mutual  Bknbbtt  In- 
surance— Contracts — Construction. 
Where  questionable  language  arises  in  the 
constitution  and  by-laws  of  an  insurance  as- 
sociation and  one  may  be  repugnant  to  another, 
courts  will  always  construe  the  discrepancy  to 
the  benefit  of  the  insured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  8  66;  Dec.  Dig.  <S=54.] 

4.  Insurance  «=»751(1)  —Mutual  Benefit 
Insurance— Contracts— Notice  or  Assess- 
ment—Construction— "Notifx." 
Where  the  constitution  of  a  mutual  benefit 
association  which  levied  assessments  only  upon 
death  of  a  member  required  the  secretary  to 
notify  by  postal  card  all  members  liable,  the 
word  "notify''  should  be  construed  "to  make 
known,"  so  that,  where  the  insured  failed  to  re- 
ceive a  postal  card  mailed  by  the  secretary,  no- 
tifying him  of  an  assessment,  such  failure  ex- 
cused insured's  failure  to  -pay  the  assessment, 


and  his  beneficiary  could  recover.'  Citing  Words 
&  Phrases,  4846. 

[Ed.  Note.— For  other  eases,  see.  Insurance, 
Cent  Dig.  i  1897;  Dec.  Dig.  <t=>751(l). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Notify.] 
6.  Trial  «=350(4)— Special  Issues. 

In  an  action  on  policy  of  mutual  benefit  as- 
sociation, whose  secretary  was  required  to  no- 
tify by  postal  card  all  members  liable  to  assess- 
ment, where  the  secretary  testified  that  he  mail- 
ed the  card,  and  the  beneficiary  testified  that 
it  was  never  received,  it  was  proper  to  submit 
the  special  issue  whether  the  secretary  did  noti- 
fy the  insured  by  postal  card. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent. 
Dig.  f  829 ;  Dec.  Dig.  <3=350(4).] 

ft.  Trial  «=>350(4)— Special  Issues. 

In  such  case,  it  is  proper  also  to  submit 
the  special  issue  whether  insured  received  such 
a  notice  at  any  time  before  his  death. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f  829;  Dec.  Dig.  «=>350(4).] 

Appeal  from  District  Court,  Angelina  Coun- 
ty; I*  D.  Guinn,  Judge. 

Action  by  Mrs.  W.  R.  Jordan  against  the 
Home  Benefit  Association  of  Angelina  Coun- 
ty. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Denman  &  Thomas,  of  Lufkln,  for  appel- 
lant W.  J.  Townsend,  Jr.,  of  Jacksonville, 
for  appellee. 

MIDDLEBROOK,  J.  This  suit  was  brought 
by  appellee  against  the  appellant  to  recover 
$1,000,  the  maximum  sum  of  an  insurance  cer- 
tificate Issued  to  W.  R.  Jordan  by  appellant, 
Home  Benefit  Association  of  Angelina  County. 

The  Insurance  company  Is  a  mutual  con- 
cern, In  which  the  membership  thereof  be- 
gan with  SI  per  member,  and  under  its  by- 
laws and  constitution,  at  the  death  of  any 
member,  new  assessment  Is  made  to  meet  the 
obligations  of  the  company  at  the  death  of 
the  next  member.  The  association  had,  at 
the  time  of  the  death  of  Jordan,  about  1,000 
members.  W.  R.  Jordan  had  removed  from 
Angelina  county,  Tex.,  to  Winsboro,  La., 
where  he  died  on  the  23d  day  of  March,  1915. 
George  S.  Kerr,  another  member  of  the  bene- 
fit association,  died  on  the  4th  day  of  March, 
1915. 

Section  6  of  the  constitution  and  by-laws  of 
the  association,  which  was  Introduced  in  evi- 
dence, among  other  duties,  enjoins  upon  the 
secretary  the  duty  of  notifying  members  of 
any  assessments,  In  the  following  language: 

"He  shall  keep  the  books  of  the  society,  make 
record  of  all  bonds  on 'the  minutes  book,  notify 
all  members  by  postal  card  of  assessments  reg- 
ularly made  by  the  board  of  directors.  •  •  *  " 

Section  13  of  the  constitution  and  by- 
laws, among  other  things,  provides: 

"All  assessments  must  be  paid  within  fifteen 
day 8  from  the  date  of  the  call.  Members  failing 
to  pay  same  within  the  time  prescribed  shall 
stand  suspended,  and  will  no  longer  be  entitled 
to  any  of  the  benefits  of  the  society." 

There  is  but  little  evidence  in  the  case 
in  dispute.  The  facts  show  that  Jordan  was 
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a  member  of  the  association ;  that  he  died  on 
March  23,  1915;  that  his  widow  was  en- 
titled to  recover,  unless  the  roles  governing 
the  company  had  not  been  complied  with. 
They  show  also  that  after  he  had  left  Texas, 
he  and  his  wife  received  some  two  or  three 
notices  by  postal  card  through  the  mail,  of 
deaths  of  members  of  the  association  and 
had  paid  the  dues,  in  accordance  with  the 
rules  of  the  association;  also  that  Mrs.  W. 
R.  Jordan  had  notified  the  secretary,  Mene- 
fee,  where  to  send  the  notices  of  death  to 
reach  them.  Secretary  Menefee  testified 
that  after  the  death  of  George  S.  Kerr,  on 
March  1, 1915,  on  the  4th  day  of  March*  1015, 
he  mailed  a  postal  card  to  each  of  the  mem- 
bers of  the  association,  notifying  them  of 
such  death,  and  calling  for  their  assessment; 
that  he  did  not  receive  any  response  from 
W.  R.  Jordan,  nor  his  wife,  Mrs.  W.  R. 
Jordan,  within  the  15  days,  as  required  by 
the  by-laws  and  constitution,  and  that  on  the 
20th  day  of  March,  in  accordance  with  the 
by-laws  and  constitution  prescribing  his  du- 
ties as  such  secretary,  he  forfeited  the  cer- 
tificate of  W.  R  Jordan.  As  already  stated, 
W.  R.  Jordan  died  three  days  later.  The 
facts  show  also  that  W.  R  Jordan  had  been 
suffering  with  tuberculosis  for  six  months 
prior  to  his  death.  The  facts  show,  also,  that 
one  or  two  other  members  of  the  association 
did  not  get  any  notice  of  the  assessment 
upon  Kerr's  death,  and  Secretary  Menefee, 
upon  cross-examination,  admitted  that  he  did 
not  write  out  all  of  the  notifications,  and 
stated  that  his  wife  prepared  some  of  them, 
he  did  not  know  how  many,  whether  half, 
less  than  half,  or  more  than  half  of  them. 
He  also  testified  that  he  had  made  mistakes 
in  notification  of  members  upon  the  death  of 
a  member,  that  he  was  not  infallible,  and 
that  such  mistake  might  have  occurred.  The 
facts  show,  also,  that  a  few  days  after  hav- 
ing mailed  out  the  notices  upon  the  death  of 
Kerr,  he  wrote  to  the  postmaster  at  Wins- 
bo  ro.  La.,  to  know  if  he  had  sent  such  card 
of  notification  to  W.  R.  Jordan  at  that  office. 
He  also  testified  that  he  had  a  specific  recol- 
lection of  mailing  the  card  to  W.  R.  Jordan, 
because  there  were  only  three  or  four  out  of 
state  members,  and  that  he  could  remem- 
ber them  on  account  of  the  locus  of  their 
citizenship.  In  his  direct  testimony,  he  tes- 
tified that  he  sent  the  notice  to  W.  R  Jordan 
to  Winsboro,  La.,  route  No.  2.  W.  R.  Jordan 
did  not,  and  had  not  lived  on  route  No.  2, 
as  is  shown  by  the  facts  of  this  case,  and 
Menefee  was  called  back  to  the  witness  stand 
and  corrected  his  direct  testimony,  and  said 
that  he  sent  the  card  to  the  proper  address 
on  route  No.  1  Instead  of  route  No.  2,  as  he 
had  previously  stated. 

Mrs.  Jordan  testified  that  no  such  notice 
had  ever  been  received  by  them,  and  that 
if  such  notice  had  been  sent,  they  would  have 
compiled  with  the  rules  and  regulations  of 
the  company  and  forwarded  the  assessment 


Briefly,  this  is  a  fair  presentation  of  the 
facts  governing  the  Issues  presented  to  this 
court  The  case  was  submitted  by  the  trial 
court  on  special  issues.  The  first  special 
Issue  Is: 

"Did  the  defendant,  Home  Benefit  Associa-: 
tion,  notify  the  deceased,  W.  R.  Jordan,  by 
postal  card,  of  the  assessment  No.  16  to  pay  the 
death  claim  of  George  G.  Kerr  V 

The  jury  answered  this  question,  "No." 

The  second  special  issue  is: 

"Did  W.  R,  Jordan,  or  any  one  acting  for  him, 
receive  such  notice  at  any  time  before  his 
death T 

This  issue  was  answered,  "No." 

Then  the  court  charged  the  Jury  as  follows: 

"You  are  farther  charged  that  if  a  notice  was 
mailed  to  W.  R.  Jordan,  properly  addressed, 
and  with  the  required  postage  on  the  same,  and 
deposited  in  the  post  office  at  Lnffcin,  Tex.,  it 
is  presumed  that  the  mail  reached  its  destination 
and  was  delivered  to  the  proper  person,  but  such 
presumption  may  be  overcome  by  evidence  show- 
ing that  the  letter  was  not  so  received  by  the 
party  to  whom  it  was  sent" 

A  charge  is  also  given  on  the  burden  of 
proof  which  It  is  unnecessary  to  here  quote. 

Appellant  Home  Benefit  Association,  pre- 
sented to  the  court,  its  special  charge  No.  1, 
as  follows: 

"Ton  are  instructed  that  if  you  believe  from 
the  testimony  in  this  case  that  the  defendant 
through  its  secretary,  Joe  Menefee,  delivered 
to  the  post  office'  at  LufUn,  Tex.,  a  postal  card, 
like  the  one  in  evidence  before  you,  properly 
stamped  and  addressed  to  Mr.  W.  R.  Jordan,  at 
Winsboro,  La.,  on  March  3,  1915,  the  said  card 
being  a  call  for  assessment  No.  16,  you  will  re- 
turn a  verdict  in  favor  of  the  defendant" 
— which  special  charge  was  by  the  court  re- 
fused. Timely  bill  of  exception  was  reserved 
upon  the  court's  refusal  to  give  the  charge. 
Exception  was  also  reserved  to  issue  No.  2, 
submitted  to  the  jury  by  the  trial  court,  al- 
leging such  issue  to  be  immaterial.  Excep- 
tion was  also  reserved  to  that  part  of  the 
court's  charge  which  reads,  "but  such  pre- 
sumption may  be  overcome  by  evidence  show- 
ing that  the  letter  was  not  so  received  by 
the  party  to  whom  it  was  sent"  because  said 
clause  of  the  court's  charge  is  erroneous,  in 
that  the  constitution  and  by-laws  of  the  as- 
sociation provide  the  manner  and  character 
of  notice  to  be  given,  to  wit  by  notifying 
by  postal  card  of  the  assessment 

So  it  is  to  be  readily  seen  that  the  disposi- 
tion of  this  case  must  be  determined  by 
what  is  meant  In  the  by-laws  and  constitu- 
tion of  the  association  by  the  expression 
"notify  all  members  by  postal  card  of  as- 
sessments," and  what  the  members  of  the 
association  understood  such  expression  in 
the  constitution  and  by-laws  to  mean.  The 
evidence  is  conclusive  and  undisputed  that 
no  other  kind  of  notification  had  ever  been 
given  by  the  association ;  the  members  there- 
of had  always  acted  theretofore  upon  such 
notice,  and  this  was  the  sixteenth  time  such 
notification  had  been  required  since  the  or- 
ganisation of  the  company.  If  the  language 
of  the  constitution  and  by-laws  had  been, 
"shall  notify  the  members  of  the  association 
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by  mailing  to  each  of  them  a  postal  card 
notifying  them  of  the  death  of  a  member, 
and  no  other  notice  shall  be  necessary,"  and 
calling  for  the  assessment,  there  would  be 
no  question  as  to  whether  mailing  such  noti- 
fication would  be  all  that  would  be  required 
to  give  the  members  of  the  association  no- 
tice, and  failure  to  comply  with  such  no- 
tice would,  in  fifteen  days,  under  the  consti- 
tution and  by-laws  of  the  -  association,  de- 
termine the  standing  of  members  In  the  or- 
ganization, and  at  the  end  of  the  fifteen 
days  after  such  mailing,  members  who  did 
not  respond  with  the  proper  assessment  would 
stand  suspended  from  any  benefits  of  the  as- 
sociation. 

Numerous  cases  are  cited  by  appellant  as 
authority  for  mailing  the  postal  card  giv- 
ing appellee  notice  of  the  death  of  Kerr  be- 
ing all  that  is  required,  but  we  will  men- 
tion only  two  of  them,  which  are  among  the 
strongest  authorities  cited  to  support  such 
view. 

In  Rogers  v.  Moore,  100  Tex.  220,  97  8.  W. 
686,  it  is  specifically  decided  by  the  Supreme 
Court  that  under  article  2S66,  Revised  Stat- 
utes, as  amended  by  the  act  of  1908  (Laws 
28th  Leg.  p.  104),  requirement  that  the  offi- 
cer "shall  give  the  defendant  or  his  attor- 
ney written  notice  of  such  sale  [tin  foreclo- 
sure of  tax  lien]  either  in  person  or  by 
mall,"  Is  met  by  mailing  the  notice  required 
to  the  defendant's  address,  although  It  was 
not  received  by  him.  Under  this  statute 
immense  property  rights  are  affected,  with- 
out knowledge  of  the  same  at  an  inadequate) 
price,  and  the  decision  is  far-reaching  as  to 
property  rights,  yet  we  think  it  is  a  correct 
Interpretation  of  the  law,  and  not  unreason- 
ably onerous.  A  man  knows  that  he  must 
pay  taxes  upon  his  property,  or  it  will  be 
sold  for  his  taxes.  Again,  if  a  man's  proper- 
ty is  sold  for  taxes  at  an  unreasonable  price, 
under  the  statute  he  has  the  right  of  re- 
demption by  paying  to  the  bidder  double  the 
amount  of  his  bid,  and  thereby  retaining  his 
property.  So  the  more  inadequate  the  price 
paid,  the  cheaper  the  redemption,  as  is  so 
tersely  stated  in  the  opinion  by  Justice  Wil- 
liams. 

In  New  York  life  Ins.  Co.  v.  Scott,  23  Tex. 
Civ.  App.  641,  67  S.  W.  677,  Justice  Hunter, 
writing  the  opinion,  specifically  holds  that 
where  a  life  policy  stipulated  forfeiture  by 
nonpayment  Of  premiums .  for  30  days,  a 
premium  due  in  June- not  being  paid  after 
notice  required  by -law,  as  a  condition  to  for- 
feiture, and  where  a  premium  due  In  Septem- 
ber thereafter  was  received  and  placed  to  the 
insured's  credit  by  the  company's'  agent,  who 
notified  him  that  the  policy  had  lapsed  from 
nonpayment  of  the  June  premium,,  and  its 
payment  and  a  health  certificate  were  neces- 
sary to  reinstatement,  and  no  such  health 
certificate  was  sent,  that  the  forfeiture  by 
such  nonpayment  was  not  waived  by  the  re- 
ceipt of  premiums.  .The  notice  in  this  case  is , 
provided  for  both  by  statute  of  New  York 


and  by  rules  of  the  company.  This  was  an 
ordinary  life  certificate,  and  the  premiums 
became  due  thereon  at  fixed  times,  and 
therefore  from  the  Inception  of  the  contract 
the  insured  knew  that  bis  obligation  would 
fall  due  at  a  given  time  each  year,  even 
without  any  notice,  and,  we  think,  cannot  be 
considered  in  the  same  class  as  the  instant 
case,  where  a  purse  of  money  is  put  up  by 
a  number  of  individuals  and  no  assessments 
are  ever  made,  nor'  become  due  by  the  mem- 
bers of  such  association,  until  some  member 
thereof  dies.  Equity  and  justice  among  the 
parties  would  demand  that  the  members 
have  notification,  and  an  opportunity  to  com- 
ply with  the  assessment  demand. 

[1]  It  is  insisted  by  appellant,  and  we 
think  correctly  so,  that  insurance  contracts 
should  be  construed  as  other  contracts;  In 
short,  that  they  should  be  literally  con- 
strued. This  rule  of  law  is  tersely  upheld  by 
Justice  Brown  in  Brown  v.  Palatine  Ins. 
Co.,  89  Tex  694,  36  S.  W.  1060,  wherein  it 
is  said: 

"In  the  construction  of  policies  of  insurance, 
the  same  rules  of  law  will  be  applied  as  in  the 
construction  of  contracts  made  between  individ- 
uals under  like  condition*  (italics  ours),  and  no 
greater  strictness  is  required  in  the  perform- 
ance of  the  one  than  the  other." 

The  expression  used  by  Justice  Brown, 
"under  like  conditions"  is  by  no  means  In- 
significant Again,  suppose  we  literally  con- 
strue the  contract,  or  rather  the  constitution 
and  by-laws,  which  are  directory  only  of  the 
manner  of  notification  of  the  members  of 
death  and  assessment.  The  exact  verbiage  is 
"notify  by  postal  card." 

In  Words  and  Phrases,  pp.  4845-4846,  the 
word  "notify"  is  dealt  with  as  defined  by  a 
number  of  the  appellate  and  supreme  juris- 
dictions of  our  land,  construing  the  word 
literally,  and  in  the  case  of  Castner  v.  Farm- 
ers' Mutual  Fire  Insurance  Company,  60 
Mich.  273,  16  N.  W.  462,  the  court  held  that 
the  word  "notify"  In  a  charter  of  a  mutual 
Insurance  company,  providing  that  the  mem- 
ben  shall  be  notified  of  assessments  by  cir- 
cular or  verbally,  means  "inform.*'  The  mere 
mailing  of  a  notice  to  a  member  Is  not  suffi- 
cient if  the  notice  is  not  actually  received. 

[1]  Appellant  places  great  stress  on  the 
acquiescence  in  the  regulations  of  the  asso- 
ciation by  appellee,  in  that  she  had  there- 
tofore received  many  of  such  notices  through 
the  mall,  and  that,  therefore,  by  custom,  she 
was  bound  by  such  method  of  notice.  This 
presentation  is  not  without  merit,  and  is 
worthy  of  consideration,  but  would  it  not  be 
as  fair  to  say  that,  since  appellee  had  re- 
ceived a  number  of  such  notices  and  had 
always  compiled  with  such  notices,  and  the 
demand  for  the  dues,  therefore  the  associa- 
tion would  be  bound  by  the  customary  oft- 
repeated  acts  of  the  appellee  in  meeting  the 
demands,  and  especially  might  serious  con- 
sideration be  given  this  when  It  is  taken  into 
consideration  that  for  six  months  prior  to 
the  death  of  Kerr,  Jordan  had  been  suffering 
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with  tuberculosis,  and  of  which  he  died,  and 
of  whose  early  death  the  appellee  In  this  case 
was  surely  apprised.  In  this  connection,  it 
might  not  be  amiss  to  notice  a  part  of  the 
charge  of  the  court,  wherein  he  charged  the 
jury  that  if  the  notice  was  mailed  by  Mene- 
fee  to  Jordan  at  his  proper  address,  It  is 
presumed  to  reach  him.  On  the  other  hand, 
might  it  not  be  said  with  equal  force  that 
If  Jordan  did  not  get  such  notice,  the  law 
would  presume  that  Menefee  did  not  mall  it. 
But  the  charge  as  given  by  the  court  on  this 
phase  of  the  evidence  could  not  have  militat- 
ed against  the  interests  of  the  appellant 

[3]  Again,  where  questionable  language 
arises  in  the  constitution  and  by-laws  of  an 
insurance  company  or  association  and  one 
may  be  repugnant  to  another,  courts  will  al- 
ways construe  such  discrepancy,  or  seeming 
discrepancy,  to  the  benefit  of  the  insured. 
Haywood  v.  Grand  Lodge  of  Texas,  K.  P., 
138  S.  W.  1194. 

[4]  We  think,  as  is  contended  by  appellant 
in  his  brief,  that  the  ordinary  and  usual 
understanding  of  the  meaning  of  the  term 
"notify  by  postal  card"  Is  to  mall  a  postal 
card,  and,  as  we  have  heretofore  said,  If  oth- 
er language,  In  addition  thereto  had  been  used 
in  the  by-laws  and  constitution,  making  the 
manner  of  notification  mandatory,  instead  of 
directory,  appellant's  contention  would  have 
to  be  upheld,  but  we  do  not  construe  the 
language  as  used  In  the  by-laws  and  con- 
stitution, wherein  it  says  "notify  by  postal 
card,"  and  then  in  another  section  provides 
for  the  automatic  suspension  of  the  member 
falling  to  respond  to  such  notification,  even 
though  it  be  conclusively  shown  that  such 
notice  was  mailed,  to  require  a  forfeiture  of 
the  contract  Aside  from  the  correct  princi- 
ple of  law  that  Insurance  policies  and  bene- 
ficiary certificates  shall  be  liberally  con- 
strued, and  in  case  of  ambiguity  in  the  con- 
tract to  be  resolved  in  favor  of  the  insured, 
we  think  in  such  a  company  or  association 
as  the  one  to  which  appellees'  husband  be- 
longed, where  no  monthly  or  annual  stipu- 
lated amounts  are  provided  of  which  the 
members  may  take  notice,  but,  on  the  con- 
trary, no  assessment  is  made  save  at  the 
death  of  one  of  the  members  of  the  associa- 
tion, that  the  constitution  and  by-laws  of 
said  association  ought  to  provide  actual 
notice  to  each  member,  and,  falling  to  do  so, 
in  no  unmistakable  terms,  that  the  language 
as  used  in  the  constitution  and  by-laws  of  the 
appellant  should  be  construed  to  mean  "to 
make  known,"  to  bring  to  the  knowledge  of 
the  party  assessed ;  in  short  to  bring  or  place 
him  In  condition  where  he  can,  if  he  chooses 
to  do  so,  comply  with  the  conditions  of  the 
contract  by  paying  the  amount  of  the  assess- 
ment against  him.  It  opens  too  broad  a 
field  for  wrongdoing  on  the  one  hand,  and 
on  the  other  hand  restricts  the  rights  and 
privileges  to  be  derived  from  such  a  con- 
cern to  too  narrow  scope.    Suppose  the  sec- 


retary of  such  an  association,  for  mer- 
cenary reasons,  should  withhold  such  noti- 
fication, and  should  go  into  court  and  swear 
that  he  mailed  it  Suppose,  again,  that  the 
United  States  mall  in  some  way  were  de- 
stroyed, which  does  occur.  Suppose,  again, 
that  the  card  miscarried,  and  went  to  some 
other  post  office,  and  finally,  after  making 
a  circuitous  route,  reaches  the  beneficiary  too 
late,  for  compliance,  which  in  so  snort  a  time 
as  is  mentioned  in  the  constitution  and  by- 
laws of  the  association  under  consideration 
Is  not  uncommon.  Suppose,  again,  as  the 
facto  show  might  have  been  done  In  the  in- 
stant case,  the  secretary  mailed  the  card, 
and  he  unwittingly  but  perfectly  honestly, 
mailed  it  to  the  wrong  post  ofilce,  and  the 
beneficiary  never  received  it  Would  Justice 
and  equity  stand  with  folded  hands  and 
blinded  eyes  and  give  Its  sanction  to  the 
beneficiary  of  such  certificate,  by  no  fault  of 
his  own,  being  deprived  of  that  which  the 
husband  and  father  has  labored  to  provide 
for  them,  and  into  Which  fund  had  there- 
tofore paid  16  assessments  for  the  beneficia- 
ries of  other  brethren,  and  that  he  might 
leave  his  loved  ones  so  provided  at  his  death? 
We  think  not 

[I,  I]  So  believing,  we  hold  that  the  hon- 
orable trial  court  did  not  err  in  his  special 
Issues  Nos.  1  and  2,  as  presented  to  the  Jury, 
and  that  the  special  charge  No.  1,  as  re- 
quested by  the  appellant  was  properly  re- 
fused. 

There  are  five  assignments  of  error,  as 
presented,  but  they  all  hinge  on  the  Issues  of 
the  case  hereinbefore  discussed,  and  what 
we  have  said  is  a  disposition  of  the  case  as 
presented.  The  case  is  ably  briefed  by  both 
appellant  and  appellee,  and  many  authorities 
are  cited,  but  we  have  quoted  from  and  cited 
in  this  opinion  only  a  few  that  go  direct  to 
the  issue  presented.  Whatever  interpreta- 
tion our  courts  may,  in  the  future,  place 
upon  the  word  "notify,"  and  whatever  they 
may  determine  the  clause  "notify  by  postal 
card"  to  mean,  we  believe  that  under  the 
facts  of  this  case  the  jury  has  meted  out 
justice,  and  that  the  verdict  of  the  jury 
should  not  be  disturbed,  and  the  cause  is 
therefore  affirmed. 


ROGERS  et  aL  v.  IVY  et  aL    (No.  176\) 

(Court  of  Civil  Appeals  of  Texas.  Beaumont 
Dec.  18,  1916.) 

L  Appeal  ano  Ebbob  *=»488{1>— Injunction 
— Effect  of  Appeal. 
Where  no  order  was  entered  below  on  dis- 
solving a  temporary  restraining  order  suspend- 
ing the  judgment  of  the  court  during  appeal, 
the  injunction  was  not  in  force  pending  appeal, 
where  a  supersedeas  bond  in  the  ordinary  form 
was  filed. 

TEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  2277;  Dec.  Dig.  «=>488<1); 
Injunction,  Cent  Dig.  §  442.] 


<te=For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Ind< 
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2.  ApfiaI  a»d  Ebhob  <8=>781  (4)— Dismiss  Air— 

EXTIN QUIBHHENT  OF  SuBJSCT-MATTXB. 

On  appeal  from  judgment  dissolving  a  tem- 
porary restraining  order  and  denying  an  injunc- 
tion, where  it  appeared  by  appellees'  motion 
to  dismiss  and  the  supporting  affidavits  that  the 
subject-matter  of  the  suit  bad  ceased  to  ex- 
ist, the  appeal  win  be  dismissed. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  1 8122;  Dec.  Dig.  *s»781(4).] 

Appeal  from  District  Court,  Panola  Coun- 
ty;  W.  C  Buford,  Judge. 

Suit  by  Earl  T.  Rogers  and  others  against 
H.  B.  Ivy  and  others.  From  judgment  dis- 
solving a  temporary  restraining  order  and 
denying  injunction,  plaintiffs  appeal ;  defend- 
ants moving  to  dismiss.  Motion  to  dismiss 
sustained.  . 

W.  Q.  Banks,  of  Carthage,  for  appellants. 
J.  G.  Woolworth,  H.  N.  Nelson,  J.  R.  Duran, 
and  R.  W.  Priest,  all  of  Carthage,  for  appel- 
lees. 

CONLBY,  C.  J.  Appellants  filed  salt  In 
the  district  court  of  Panola  county,  Tex.,  on 
August  19, 1016,  asking  that  a  writ  Of  injunc- 
tion Issue  against  H.  B.  ivy,  R.  W.  Terry, 
B.  T.  Crawford,  and  J.  H.  Spradley,  county 
commissioners,  George  Harkrider,  county 
judge,  T.  P.  Christian,  county  clerk,  and  W. 
D.  Hall,  county  treasurer,  of  Panola  county, 
and  asking  that  they  be  restrained  from  con- 
tracting for  the  expenditure  and  Issuance  of 
warrants  and  paying  out  $144,000  of  funds 
belonging  to  sard  county. 

The  petition  alleged,  in  substance,  that  the 
commissioners'  court  of  Panola  county,  Tex., 
had,  on  May  8,  1916,  Issued  scrip  against 
the  permanent  improvement  fund,  in  the  sum 
of  $160,000,  for  the  following  purposes,  to 
wit:  $80,000  for  courthouse  purposes,  $60,000 
for  jail  repairs,  and  $30,000  for  courthouse 
repairs;  and  further  alleging  that  said  war- 
rants had  been  sold  to  one  J.  I*.  Arlitt  for  the 
sum  of  $144,000,  and  that  said  money  had  been 
paid  into  the  county  treasury  of  Panola  coun- 
ty, Tex.;  that  said  amount  had  been  trans- 
ferred to  the  road  and  bridge  fund  for  the 
purpose  of  constructing  roads  and  bridges; 
that  said  road  and  bridge  fund  was  Insolvent, 
and  would  be  unable  to  repay  said  amount, 
and  was  already  Indebted  In  the  sum  of 
$176,000,  which  indebtedness  was  outstanding 
and  bearing  Interest;  that  there  was  no  spe- 
cial road  tax  in  Panola  county,  and  that  tax- 
able values  of  property  within  said  county 
amounted  only  to.  $5,000,000,  and  that,  con- 
sequently, said  fund  would  never  be  able  to 
repay  the  Indebtedness  of  $160,000;  that 
petitioners  were  taxpaying  citizens  of  Panola 
county  Tex.  By  supplemental  petition  they 
alleged  that  a  tax  of  25  cents  had  been  levied 
for  the  purpose  of  repaying  said  $160,000,  and 
that  petitioners,  as  taxpayers,  would  be  dam- 
aged through  the  unlawful  expenditure  of 
said  money,  and  asked  for  a  temporary  re- 
straining order  in  the  following  language: 


"Wherefore,  premises  considered,  petitioners 
pray  that  this  honorable  court  issue  a  tem- 
porary writ  of  injunction  restraining  said  com- 
missioners from  expending  said  sum  of  $144,000, 
or  any  part  thereof,  and  from  creating  any  lia- 
bilities or  contracts  for  the  expenditure  of  said 
money,  and  from  paying  any  items  of  indebted- 
ness ont  of  said  sum  of  $144,000,  and  that  the 
said  T.  P.  Christian  be  restrained  from  issu- 
ing any  warrants  for  the  payment  of  any  in- 
debtedness out  of  said  $144,000  which  is  charge- 
able to  the  road  and  bridge  fund,  and  that  the 
said  W.  D.  Hill  be  restrained  from  paying  any 
warrants  or  vouchers  ont  of  said  £144,000,  and 
that,  upon  a  hearing  hereof,  this  injunction  be 
made  permanent,  and  petitioners  be  granted 
such  other  and  further  relief  as  in  law  and 
equity  they  may  justly  be  entitled  to." 

A  temporary  restraining  order  was  granted 
by  the  judge  of  the  fourth  judicial  district, 
and  the  same  was  Issued  on  August  18, 1916, 
and  the  application  for  Injunction  was  set 
down  for  a  hearing  on  August  26th.  On  that 
date  the  respondents  appeared  and  filed  an 
answer,  pleading  to  the  jurisdiction  of  the 
court,  setting  up  various  exceptions  and  de- 
murrers, alleging  mainly  that  the  amount  had 
already  been  transferred  to  the  road  and 
bridge  fund,  and  that  the  court  was  without 
power  to  restrain  Its  expenditure  for  road 
and  bridge  purposes,  and  further  pleaded  a 
right  or  authority  to  expend  said  money  by 
reason  of  an  agreed  Judgment,  which  had 
theretofore  been  entered  in  said  cause.  Up- 
on hearing  said  matter,  the  temporary  re- 
straining order-  was  dissolved,  and  injunction 
denied.  Appellants  filed  a  supersedeas  bond 
in  this  cause,  and  appeal  has  been  perfected 
to  this  court. 

[1]  The  supersedeas  bond  is  In  the  ordinary 
form,  though  no  order  was  entered  below,  in 
the  dissolving  of  the  temporary  restraining 
order,  suspending  the  judgment  of  the  court 
during  the  appeal;  consequently  the  Injunc- 
tion was  not  In  force  pending  such  appeal. 
Driving  Club  v.  Ft  Worth  Fair  Association, 
66  Tex.  Civ.  App.  162,  121  S.  W.  213.  Appel- 
lees have  filed  a  motion  to  dismiss  this  ap- 
peal, on  the  grounds,  among  others;  that  the 
subject-matter  of  the  suit  has  ceased  to  exist, 
which  motion  contains  the  following  allega- 
tions, so  far  as  affects  that  particular  fea- 
ture: 

"Now  come  the  appellees,  by  their  attorneys, 
and  move  this  court  to  dismiss  the  appeal  here- 
in for  the  following  good  and  sufficient  rea- 
sons, to  wit:  Because  this  is  a  suit  to  enjoin 
the  commissioners'  court  of  Panola  county  from 
paying  out  and  creating  any  debt  payable  out 
of  the  $144,000  which  had  theretofore  been  trans- 
ferred to  the  second-class  road  and  bridge  fund, 
and  that  before  this  suit  had  been  filed,  con- 
tracts had  been  made  and  bids  advertised  by  said 
commissioners'  court  with  parties  to  build,  make, 
improve,  and  construct  such  roads  and  bridges 
in  Panola  county  in  an  amount  sufficient  to  ex- 
haust said  money,  and  because  the  work  has 
been  performed  by  the  contractors  in  conformity 
with  the  orders  of  the  court,  and  the  money 
paid  for  said  work  as  contracted,  and  the  sub- 
ject-matter of  this  suit  has  ceased  to  exist  and 
there  is  now  no  question  for  this  court  to  pass 
upon." 
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In  support  of  this  motion,  the  following  af- 
fidavits hare  been  presented: 

"On  this  the  4th  day  of  December,  A.  D.  1916, 
personally  appeared  before  me,  the  undersigned 
authority,  H.  R.  Ivy  and  R.  W.  Terry,  two 
of  the  defendants  in  the  above  cause,  and  who, 
being  by  me  duly  sworn,  say  on  their  oath,  each 
for  himself, 

"(1)  That  they  are  now  no  longer  commission- 
ers for  Panola  county,  Texas;  that  their  term 
of  office  expired  on  the  4th  day  of  December, 
1916,  and  their  successors  were,  on  the  4th  day 
of  December,  1916,  sworn  in  and  duly  qualified 
as  commissioners  in  their  place,  and  they  now 
have  no  authority  as  commissioners  for  such 
county. 

"(2)  And  affiants  further  say  that  the  sub- 
ject-matter of  the  litigation  Jn  this  cause  has 
ceased  to  exist:  that  all  the  acts  sought  to 
be  enjoined  in  this  cause  have  been  performed ; 
that  the  order  of  the  district  court  in  dissolv- 
ing the  temporary  injunction  in  this  case  did  not 
hold  the  temporary  writ  in  force  during  the  ap- 
peal in  this  case,  and  said  temporary  writ  was 
not  to  be  in  force  any  longer  than  the  hearing 
of  said  matter  by  the  district  court.  *  •  • 

"(4)  Affiants  further  say  that  contracts  had 
been  made  as  to  the  building  and  improving  of 
the  public  roads  and  bridges  in  Panola  county, 
Texas,  before  this  suit  was  filed,  and  all  con- 
tracts have  been  completed  and  settled  for  so 
far  as  the  fund  would  settle.  Therefore  all 
the  acts  and  things  sought  to  be  enjoined  in 
this  cause  have  long  since  been  performed. 

"[Signed]  H.  B.  Ivy, 

"R.  W.  Terry." 

This  affidavit  Is  duly  sworn  to. 

W.  D.  Hill,  the  county  treasurer,  also  files 
the  following  affidavit: 

"Before  me,  the  undersigned  authority,  on  this 
day  personally  appeared  W.  D.  Hill,  who  is 
known  to  me  to  be  a  reputable  citizen  of  Panola 
county,  Texas,  and  who,  being  by  me  duly  sworn, 
deposes  and  says  that  he  is  the  county  treasurer 
of  Panola  county,  and  has  been  holding  said 
official  position  for  the  past  18  years;  that 
he  was  such  county  treasurer  during  the  year, 
and  as  such  official  received  from  the  sale  of 
the  issue  of  refunding  warrants  in  the  sum  of 
l$160,000  the  sum  of  $144,000,  which  said 
amount  of  money  was  by  order  of  the  commis- 
sioners' court  of  Panola  county  transferred  to 
the  road  and  bridge  (or  second-class)  fund ;  that 
there  does  not  remain  in  his  hands  one  cent 
of  said  amount  which  was  realized,  to  wit,  the 
sum  of  $144,000,  from  the  sale  of  said  warrants, 
but  that  all  of  said  money  has  been  paid  out, 
and  was  paid  out  prior  to  the  4th  day  of  Decem- 
ber, 1916;  that  there  is  a  deficiency  in  the 
road  and  bridge  fund,  and  on  the  2d  day  of 
December,  A.  D.  1916,  as  county  treasurer, 
of  Panola  county,  he  registered  against  said 
fund  a  warrant  issued  in  favor  of  N.  A.  Dawson 
for  the  sum  of  $9,142.10,  the  same  being  an 
ordinary  warrant  which  was  issued  to  said  Daw- 
son for  road  work,  and  as  final  settlement  of  the 
work  which  he  had  done  for  Panola  county; 
that  the  said  H.  B.  Ivy  paid  to  him,  as  such 
county  treasurer,  the  sum  of  $192.51,  which  was 
placed  to  the  second-class  fund,  at  which  time 
said  fund  was  overdrawn,  the  said  amount  hav- 
ing been  paid  to  me  on  the  4th  day  of  December, 
1916;  that  on  the  2d  day  of  December,  1916, 
there  was  transferred  from  the  first-class  to  the 
second-class  fund  the  sum  of  $4,500,  and  from 
the  fourth-class  to  the  second-class  fund  the 
sum  of  $2,075.18,  from  the  fifth-class  to  the 
second-class  fund  the  sum  of  $4,554.87,  and  aft- 
er the  transfer  of  the  said  items  from  the  said 
funds  on  the  2d  day  of  December,  1916,  and 
after  the  said  money  went  into  the  second-class 
or  road  and  bridge  fund,  the  same  was  paid  out, 
and  still  there  is  a  deficiency  of  the  road  and 


bridge  or  second-class  fund,  and  as  heretofore 
stated  against  said  fund  is  registered  county 
warrants  in  the  sum  mentioned  to  N.  A.  Daw- 
son, and  the  condition  of  this  fund  was  such 
on  the  4th  day  of  December,  1916. 


sued  by  the  county  clerk  of  Panola  county,  and 
that,  in  addition  to  all  of  that  sum  having  been 
paid  out.  he  has  paid  out  in  like  manner  the 
sum  of  $11,180.05,  which,  as  stated  above,  was 
transferred  to  said  road  and  bridge  fund  from 
the  other  funds,  and  that  on  the  4th  day  of  De- 
cember, 1916,  the  said  account  was  overdrawn, 
and  with  the  payment  into  the  treasury  of  the 
amount  by  said  Ivy,  on  said  date,  the  said  fund 
is  still  overdrawn,  and  was  on  said  date  so 
overdrawn. 

"[Signed!  W.  D.  Hill, 
"County  Treasurer  Panola  County,  Texas." 

This  affidavit  is  also  duly  sworn  to. 

[2]  Under  the  circumstances  of  this  case, 
the  subject-matter  of  the  litigation  having 
ceased  to  exist,  the  motion  to  dismiss  must 
be  sustained;  and  it  has  been  so  ordered. 
Old  River  Rice  &  Irrigation  Co.  v.  Stubbs, 
133  S.  W.  494 ;  Searcy  v.  Fayette  Home  Tele- 
phone Company,  143  Ky.  811,  137  S.  W.  777 ; 
Langham  v.  City  of  Beaumont,  152  S.  W. 
869;  Electric  Park  Company  v.  San  Antonio 
Baseball  Association,  155  S.  W.  1189 ;  Liebo- 
vitz  v.  American  Construction  Company,  145 
S.  W.  1048. 


WALKER  et  al  v.  KNOX.   (No.  105.) 

(Court  of  Civil  Appeals  of  Texas.  Beaumont. 
Nov.  9,  1916.    Rehearing  Denied 
Dec  7,  1916.) 

1.  Property  «=»10—  Sbisen  —  Constructive 
Possession. 

Land,  not  in  actual  possession  of  any  one, 
is  deemed  to  be  In  the  constructive  possession  of 
the  legal  owner,  by  virtue  of  his  title. 

[Ed.  Note.— For  other  cases,  see  Property, 
Dec.  Dig.  «=>10.] 

2.  Adverse  Possession  *=»100(1)— Extent  or 
Claim. 

One  claiming  title  by  adverse  possession, 
but  not  holding  under  color  of  title,  acquires 
no  title  to  any  land  except  that  which  is  in 
actual  possession,  and,  under  the  10-year  statute 
of  limitations,  providing  its  requisites  have  been 
met,  to  160  acres. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  |  547;  Dec.  Dig.  «=>100(1).] 

3.  Adverse  Possession  ♦=>  100(1)— Extent  or 
Claim. 

Generally,  where  a  person  enters  into  the 
occupancy  of  premises  under  color  of  title  there- 
to, his  possession  is  not  considered  as  con- 
fined to  the  portion  in  his  actual  occupancy,  but 
his  possession  is  deemed  to  embrace  all  the  land 
covered  by  the  instrument  under  which  he 
claims,  provided  no  other  person  is  in  the  ac- 
tual occupation  of  the  part  not  actually  occu- 
pied by  him. 

[Bid.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  |  547;  Dec.  Dig.  «s»100(l).} 

4.  Adverse  Possession  <8=>100(1)  —  Extent 
or  Claim. 

Actual  possession  of  part  of  premises  under 
color  of  title  will  not  draw  to  it  constructive 
possession  of  the  balance,  unless  such  color  of 
title  Is  also  accompanied  by  claim  of  title  co- 
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extensive  with  the  boundaries  of  the  convey- 
ance. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  |  547;  Dec  Dig.  «=>100(1).] 

5.  Evidence  d)£s>278(2}— Declarations— Pos- 
session—Extent of  Claim. 

Constructive  possession  may  always  be  re- 
stricted by  the  acts  and  declarations  of  the  oc- 
cupant, indicating  that  he  does  not  make  his 
claim  coextensive  with  the  boundaries  of  his 
color  of  title. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f|  1111,  1112;  Dee.  Dig.  «=>278(2)J 

6.  Tenancy  in  Common  «=»14— Disseisin— 
Conveyance  by  One  Coten ant— Adverse 
Possession— Color  or  Title. 

Where  one  tenant  in  common  assumes  to 
convey  the  entire  estate  and  does  convey  it  by 
metes  and  bounds,  the  deed  will  give  color  of 
title  to  the  whole  tract,  and  entry  by  the  pur- 
chaser thereunder,  claiming  title  to  the  whole, 
will  operate  as  an  actual  ouster  and  disseisin 
of  the  co tenant. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  dent  Dig.  H  80-41;  Dec.  Dig.  «=» 

7.  Advxbse  Possession  «=>  100(6)  —  Extent 
or  Claim— Possession  by  Tenant. 

Within  the  rule  that  actual  possession  of 
part  of  a  tract  of  land  under  color  of  title  gives 
constructive  possession  to  the  extent  of  the 
boundaries  designated  in  the  conveyance,  the 
possession  of  a  part  of  a  tract  of  land  by  a 
tenant  of  the  holder  of  color  of  title,  who  has 
been  put  into  possession  under  a  lease  which 
does  not  restrict  his  possession  to  any  definite 
part  of  the  tract,  will  give  the  lessor  construc- 
tive possession  coextensive  with  the  boundaries 
of  the  conveyance,  since  the  possession  of  the 
tenant  inures  to  the  benefit  of  the  lessor. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  »  663-566,  668-571,  573; 
Dec.  Dig.  «=>100(6).] 

8.  Adverse  Possession  «J=>  100(4)— Extent  or 
.Claim  by  Tenant. 

Possession  by  a  tenant  of  a  part  of  a  tract 
under  an  instrument  describing  it  specifically 
by  metes  and  bounds  does  not  establish  his  land- 
lord's constructive  possession  to  the  whole  tract, 
but  only  to  the  tract  described. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
sesion^ Cent  Dig.  if  657-550;  Dec  Dig.  «=» 

9.  Advxbse  Possession  ®=>71  (2) — Colob  of 
Title—  Defectively  Acknowledged  Deed 
—"Duly  Registered  Deed." 

The  five-year  statute  of  limitations  cannot 
be  based  on  a  defectively  acknowledged  married 
woman's  deed;  it  not  having  the  character  of 
a  duly  registered  deed. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  K  417-421,  424-426,  428; 
Dec.  Dig.  «=71(2).r 

10.  Tenancy  in  Common  «J=»14— Disseisin- 
Adverse  Possession— Notice  to  Cotenant 
—Recorded  Deed. 

Recorded  deed  to  defendant  of  an  entire 
tract,  and  instruments  in  defendant's  chain  of 
title,  in  themselves  undertaking  in  good  faith 
to  convey  the  entire  tract  of  land  to  defendant's 
grantor,  including  the  interest  of  plaintiffs,  con- 
stituted notice  to  such  plaintiffs,  who  were 
cotenants  of  defendant's  grantor,  that  defendant 
was  asserting  adverse  claim  to  plaintiff's  inter- 
est 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  H  30-41 ;  Dec.  Dig.  «=» 
14.] 


11.  Adverse  Possession  <8=>31— Notice  of 
Adverse  Claim. 

No  real  owner  ought  to  be  deprived  of  land 
under  the  statute  of  limitations  unless  he  has 
actual  notice  of  the  adverse  claim  thereof,  or 
constructive  notice  based  upon  the  open,  hostile, 
and  notorious  assertion  of  claim  and  possession 
by  the  adverse  claimant 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  128-138;  Dec  Dig.  «=» 

12.  Tenancy  in  Common  «=>15(2)— Adverse 
Possession  —  Notice  to  Cotenant  — 
"Watching  Over." 

Recorded  deeds  to  a  tract  of  land  with  pos- 
session by  tenant  of  last  grantee  for  more  than 
6  years  under  A  verbal  agreement,  the  land- 
lord in  the  meantime  claiming  the  land  and  pay- 
ing the  taxes  thereon,  the  tenant  testifying 
that  he  "watched  over  the  entire  tract,"  was 
sufficient  notice  to  cotenants  of  the  immediate 
grantor  to  establish  title  under  the  five-year 
statute  of  limitations,  since  "watching  over" 
anything  is  to  be  construed  as  preserving,  pre- 
venting spoliation,  encroachments,  or  trespass- 
es, ana  having  the  right  of  and  exercising  con- 
trol or  dominion  over  anything. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  f  48 ;  Dec  Dig.  «=>15(2).] 

Appeal  from  District  Court,  Sabine  Coun- 
ty; A.  E.  Davis,  Judge 

Trespass  to  try  title  by  Nora  Walker  and 
others  against  Hiram  Knox.  From  Judgment 
for  defendant,  plaintiffs  appeal.  Affirmed. 

J.  W.  Mlnton,  of  Hemphill,  and  W.  D.  Gor- 
don and  H.  G.  Russell,  both  of  Beaumont,  for 
appellants.  E.  J.  Man  tooth,  of  Lufkin,  and 
W.  F.  Goodrich,  of  Hemphill,  for  appellee. 

CONLEY,  O.  J.  This  is  a  rait  in  trespass 
to  try  title,  filed  in  the  district  court  of  Sa- 
bine county  on  September  9,  1914,  by  the  ap- 
pellants, as  plaintiffs,  and  against  the  appel- 
lee, as  defendant,  seeking  to  recover  an  un- 
divided 177  acres  interest  out  of  a  354-acre 
tract  in  the  William  Isaacs  survey  in  said 
county.  The  defendant,  Knox,  filed  his  an- 
swer in  the  usual  form,  and  pleaded  the  8,  6, 
and  10  years'  statutes  of  limitation.  The 
case  was  tried  by  the  court  without  a  Jury, 
and  Judgment  rendered  against  the  appel- 
lants. Motion  for  new  trial  was  filed  in  due 
season,  and,  same  being  overruled,  an  appeal 
was  perfected  to  this  court 

It  appears  from  the  record  that  on  May 
12, 1845,  William  Isaacs,  the  original  grantee 
under  the  Mexican  government,  by  warranty 
deed  conveyed  to  William  A.  Donoghue  354% 
acres  of  land  out  of  said  William  Isaacs  sur- 
vey, describing  the  same  by  metes  and 
bounds.  Thereafter  William  Donoghue  died, 
leaving  surviving  him  his  wife,  Harriett  A. 
Donoghue,  and  one  son,  Thomas  J.  Donoghue, 
the  land  in  question  being  a  part  of  the  com- 
munity estate  of  the  said  William  A.  Dono- 
ghue and  his  wife.  The  wife  subsequently 
married  R.  J.  Jennings.  On  March  15,  1871, 
Thomas  J.  Donoghue,  the  son,  executed  a 
warranty  deed  to  R.  J.  Jennings,  the  stepfa- 
ther, for  the  entire  354%  acres.  On  May  10, 
1871,  Harriett  A.  Jennings,  being  then  the 
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wife  of  said  B.  J.  Jennings,  executed  a  deed 
to  her  husband,  In  which  she  undertook  to 
convey  all  her  right,  title,  and  Interest  In  and 
to  said  land.  This  deed  was  not  joined  In  by 
her  husband,  nor  is  It  properly  acknowledged, 
and  therefore  It  did  not  accomplish  the  pur- 
pose of  conveying  her  title.  This  deed  was 
recorded  in  the  deed  records  of  Sabine  coun- 
ty on  the  4th  day  of  July,  18TL  On  the  10th 
of  May,  1871,  B.  J.  Jennings,  joined  by  his 
wife,  Harriett,  undertook  to  convey  the  entire 
364%  acres  of  land  to  John  H.  Derrough. 
This  deed  was  recorded  in  the  deed  records 
of  Sabine  county  on  the  4th  day  of  July, 
1871.  The  wife's  separate  acknowledgment 
on  this  Instrument  is  fatally  defective.  On 
the  19£h  of  May,  1900,  J.  EL  Derrough  con- 
veyed by  warranty  deed  the  same  land  to  W. 
H.  Knox,  which  deed  was  recorded  In  Sabine 
county  on  January  18,  1901.  The  appellee, 
Hiram  Enox,  a  son  of  W.  H.  Enox,  Is  now 
the  owner  of  this  title.  It  is  to  be  seen  that 
on  account  of  these  defects,  the  interest  of 
Harriett  A.  Jennings  did  not  pass  under  said 
conveyances,  and  that  such  conveyances  only 
transmitted  the  legal  title  to  an  undivided 
one-half  Interest  in  and  to  the  said  364% 
acres.  Thomas  J.  Donoghue,  the  son,  died 
without  Issue  in  1878.  Harriett  A.  Jennings, 
by  her  second  marriage,  bad  two  daughters, 
one  of  whom  died  without  issue,  and  the  oth- 
er one,  Cora,  married  Thomas  W.  Howth,  and 
the  appellants  In  this  case  are  the  children  of 
said  marriage.  Both  Harriett  A.  Jennings 
and  her  husband,  B  J.  Jennings,  have  long 
since  departed  this  life. 

The  appellants  In  this  case  are  entitled  to 
recover,  unless  they  are  defeated,  as  was 
found  by  the  court,  under  the  plea  of  limita- 
tion based  upon  the  6-year  statute. 

The  evidence  Is  undisputed  that  in  1896  one 
W.  H  Garlington  cleared  and  fenced  up  a 
portion  of  this  land,  how  much  Is  uncertain, 
but  less  than  16  acres,  and  made  a  crop  on  it 
for  that  year.  He  was  a  squatter  on  the 
land.  In  February,  1906,  William  Enox,  find- 
ing him  still  there,  and  making  a  claim  to 
his  Improvements  by  reason  of  his  possession, 
entered  into  a  verbal  agreement  with  him,  to 
the  effect  that  he,  Garlington,  was  to  stay 
on  the  land  and  hold  the  354%  acres  for  him, 
Enox,  as  his  tenant,  for  which  he  was  to  get 
a  deed  to  that  portion  of  the  land  covered  by 
his,  Garlington's,  improvements.  Since  the 
time  of  this  agreement,  Garlington  has  been 
holding  the  land  as  the  tenant  of  Knox,  and 
has  made  a  crop  on  it  every  year  since  that 
time.  Besides  having  his  Improvements  fenc- 
ed, he  built  a  cotton  house  within  the  ln- 
closure,  and  has  been  using  the  same  to  store 
his  cotton  and  corn.  On  October  4,  1910,  5 
years  and  about  8  months  after  the  original 
agreement  of  tenancy  was  made,  the  parties 
entered  into  the  following  written  agreement: 
"The  State  of  Texas,  County  of  Polk. 

"Know  all  men  by  these  presents:  That  I,  W. 
H.  Knox  of  said  county  and  state,  did  on  the 
6th  day  of  July,  1905,  let  and  lease  to  W.  H. 
Garlington  854%  acres  of  land  off  of  the  Wil- 


liam Isaacs  survey  siteated,  lying  and  being  in 
Sabine  county,  Texas,  and  described  as  follows: 
Beginning  at  the  southwest  corner  of  a  sur- 
vey made  for  Willis.  Donaho,  and  running 
thence  south  81  Bast  with  Donaho's  line  830 
vrs.  to  a  corner,  a  stake,  bearings  S.  65  W.  a 
pine  20  links  18  inches  diameter  S.  22*  W.  30 
links  a  pine  6  inches  in  diameter,  thence  S.  9 
W.  2400  vrs.  to  a  corner  stake  bearings  N.  26  W. 
11  vrs.  21  links,  pine  18  inches  in  diameter 
north  60  east  10  links  18  inches.  Thence  N.  81 
W.  with  the  William  Isaacs  league  line.  Thence 
N.  9  E.  with  the  William  Isaacs  league  line  to 
the  beginning  corner.  And  whereas,  said  W.  H. 
Garlington  has  held  said  land  in  his  possession 
for  the  said  W.  H.  Knox  ever  since  the  5th  day 
of  July,  1905,  and  is  yet  in  possession  of  same 
by  having  about  15  or  20  acres  enclosed  and  in 
cultivation;  and,  whereas,  the  said  Garlington 
is  now  the  tenant  of  the  said  W.  H.  Knox,  and, 
whereas,  the  said  W.  H.  Knox  is  desirous  of 
compensating  the  said  W.  H.  Garlington  for  his 
tenancy  of  said  land :  Therefore  the  said  W.  H. 
Knox  does  hereby  obligate  and  bind  himself  to 
make  to  the  said  W.  H.  Garlington  a  deed  for 
26  acres  of  said  land  to  include  that  portion  of 
the  said  354%  acres  of  land  now  under  fence 
and  in  cultivation  by  said  W.  H.  Garlington, 
which  26  acres  is  described  as  follows,  to  wit: 
Beginning  at  the  northeast  corner  of  a  854%- 
acre  survey  off  said  league  deeded  by  William 
Isaacs  &  wife  to  William  A.  Donahoe  by  deed 
dated  May  1st,  1845.  Thence  north  18  west 
about  300  vrs.  to  a  corner  post  oak  and  sweet 
gum  marked  X.  Thence  south  9  west  500  vrs. 
to  corner,  two  post  oaks  marked  X.  Thence 
south  81  east  to  east  line  of  said  854%  acres. 
Thence  north  9  east  to  the  place  of  beginning. 
Which  said  deed  to  said  26  acres  of  land  is  con- 
ditioned as  follows:  That,  whereas,  there  is  now 
a  suit  pending  in  the  district  court  of  Sabine 
county,  Texas,  wherein  W.  H  Knox  is  plaintiff 
and  M.  E.  MacKechney  and  others  are  defend- 
ants |1520%,  pending  in  the  district  court  of 
Sabine  county,  Texas,  and  whereas,  said  suit  has 
never  been  tried  or  disposed  of;  and,  whereas, 
the  said  W.  H.  Knox  claims  the  354%  acres  of 
land ;  and,  whereas,  the  defendants  in  said  suit 
claim  one  undivided  one-half  interest  in  said 
land:  Now,  therefore,  if  the  said  W.  H.  Knox 
shall  recover  in  said  suit,  or  otherwise  establish 
his  title  to  the  said  354%  acres  of  land,  then  the 
said  W.  H.  Knox  shall  make  to  the  said  W.  H. 
Garlington  an  absolute  deed  to  said  26  acres  of 
land  above  described.  If,  however,  the  said  W. 
H.  Knox  does  not  establish  his  title  to  but  one- 
half  of  the  said  354%  acres  of  land,  then  the 
said  W.  H.  Knox  will  make  an  absolute  deed  to 
the  said  W.  H.  Garlington  to  an  undivided  one- 
half  interest  in  said  26  acres  of  land,  reserving, 
however,  in  any  event,  all  the  merchantable  saw 
timber  now  standing,  growing  or  being  situated 
upon  26  acres  of  land  or  so  much  thereof  as  may 
be  deeded  to  said  W.  H.  Garlington  by  virtue 
of  this  contract. 

"And  I,  the  said  W.  H.  Garlington,  having  ex- 
amined the  above  and  foregoing  contract  do 
hereby  agree  to  all  the  stipulations  and  condi- 
tions therein  contained  and  hereby  agree  to  hold 
possession  of  the  said  854%  acres  of  land  for 
the  said  W.  H.  Knox  until  his  title  shall  have 
been  established  to  the  same  or  any  part  thereof, 
with  the  right  to  use  so  much  of  said  land  as 
may  be  inclosed  and  in  cultivation  free  of  any 
rental  charges  therefor  other  than  to  hold  the 
said  354%  acres  of  land  as  the  tenant  of  the 
said  W.  H.  Knox. 

"Witness  our  hands  on  this  the  4th  day  of 
October,  1910.  W.  H.  Enox. 

"W.  H.  Garlington." 

This  Instrument  was  duly  •  acknowledged 
by  both  parties,  but  is  unrecorded. 

Shortly  after  the  execution  of  this  instra» 
ment,  the  tenant,  Garlington,  without  any 
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notice  to-  Knox,  had  a  survey:  made  of  bis  Im- 
provements, the  lines  of  which  survey  were 
not  Introduced  In  evidence,  but  which  In- 
cluded, in  any  event,  the  26  acres  Including 
his  improvements,  although  it  extended  over 
on  other  lines  than  those  constituting  the 
Knox  land.  Just  before  the  above  written 
Instrument  was  executed,  the  26  acres  de- 
scribed therein  was  surveyed  oft  at  the  in- 
stance of  Knox,  who  Instructed  the  surveyor 
to  include  in  such  survey  the  Garllngton 
field,  and  to  "square  it  up." 

Appellants'  first  five  assignments  of  error 
attack,  in  substance,  the  conclusion  of  the 
trial  court  that  appellee  was  entitled  to  the 
land  in  controversy  under  the  five-year  stat- 
ute of  limitation.  The  first  and  second  propo- 
sitions submitted  under  these  assignments 
are: 

"The  possession  of  W.  H.  Garllngton  as  a  ten- 
ant of  appellee  la  insufficient,  as  adverse  posses- 
sion of  the  land  In  controversy,  to  sustain  appel- 
lee's plea  of  5  years'  limitation,  because  prior  to 
the  lease  from  appellee  to  Garlington  in  1905, 
Garlington  had  lived  for  9  years  upon  a  certain 
inclosed  part  of  the  land  in  controversy,  claim- 
ing such  part  as  his  own,  in  his  own  right,  and 
restricting  his  claim  to  such  Inclosed  part.  And 
upon  the  lease  to  him  from  appellee,  nor  there- 
after at  any  time  did  Garlington  or  appellee,  by 
either  action,  claim,  or  conduct,  do  anything  to 
denote  or  suggest  any  change  in  the  extent  or 
character  of  the  claim  of  right  upon  which  the 
possession  of  Garlington  was  based,  or  give  no- 
tice in  any  way  that  he  had  begun  to  claim  more 
than  the  restricted  part  that  he  had  inclosed,  or 
that  he  had  ceased  to  claim  the  land  in  his  own 
right,  but  was  claiming  the  entire  tract  in  con- 
troversy as  tenant  of  appellee.  But  the  charac- 
ter and  extent  of  his  possession  and  claim  of 
right  was  identical  with  that  which  he  asserted 
prior  to  his  lease  from  appellee." 

"Appellee  has  not  shown  sufficient  possession 
to  sustain  his  plea  of  5  years'  limitation,  be- 
cause the  tenancy  of  W.  H.  Garlington,  upon 
which  appellee  relies,  is  shown  to  have  been 
under  a  lease  contract  restricting  his  right  of  oc- 
cupancy, use,  cultivation,  or  enjoyment  to  a  cer- 
tain designated  portion  of  said  land." 

The  decisions  on  the  question  as  to  the  ex- 
tent of  an  adversary's  possession  for  the 
purpose  of  determining  the  amount  of  land  to 
which  the  claimant  has  thereby  acquired  ti- 
tle by  adverse  possession  are  divisible  into 
two  classes,  viz.:  First,  where  the  claimant 
is  in  possession  without  color  of  title;  and 
second,  where  possession  is  under  color  of 
title. 

[1]  Where  land  is  not  in  actual  possession 
of  any  one,  the  possession,  by  construction  of 
law,  to  deemed  to  be  in  the  legal  owner;  or, 
in  other  words,  the  legal  owner,  by  virtue  of 
his  title,  is  deemed  to  be  in  constructive  pos- 
session of  all  of  the  land,  when  there  is  no 
actual  possession  in  another.  Whitehead  r. 
Foley,  28  Tex.  268. 

[2]  One  claiming  title  by  adverse  posses- 
sion, but  not  holding  under  color  of  title, 
acquires  no  title  to  any  land  except  that 
which  Is  in  actual  possession,  and,  under  the 
10-year  statute  of  this  state,  providing  its 
requisites  have  been  met,  to  100  acres. 
Bracken  v.  Jones.  68  Tex.  184;  Claiborne  v. 


Blklns,  78  Tex.  380,  15  8.  W.  896;  Evans  v. 
Foster,  79  Tex.  48,  15  S.  W.  170;  Oraig  v. 
Cartwrlght,  65  Tex.  413. 

[3]  The  general  rule  is  well  settled  that 
where  a  person  enters  under  color  of  title 
into  the  actual  occupancy  of  part  of  the 
premises  described  in  the  Instrument  giving 
color  of  title,  his  possession  is  not  considered 
as  confined  to  that  part  Of  the  premises  in 
his  actual  occupancy,  but  that  such  occupant 
acquires  possession  of  all  of  the  land  em- 
braced in  the  instrument  under  which  he 
claims,  provided,  of  coarse,  there  is  no  other 
person  in  the  actual  occupation  of  the  part 
of  the  premises  not  actually  occupied  by 
him.  Craig  v.  Cartwrlght,  65  Tex.  413; 
Whitehead  ▼.  Foley,  28  Tex.  266. 

[4]  However,  actual  possession  of  a  part 
of  the  land  under  color  of  title  will  not  draw 
to  it  constructive  possession  of  the  balance, 
unless  such  color  of  title  Is  also  accompa- 
nied by  claim  of  title  coextensive  with  the 
boundaries  of  the  conveyance.  Ivey  v.  Petty, 
70  Tex.  178,  7  8.  W.  798;  Bayne  v.  Denny, 
21  Tex.  Civ.  App.  485,  62  S.  W.  983 ;  Pope 
v.  Biggs,  48  8.  W.  806;  Noland  v.  Weems, 
141  8.  W.  1031 ;  Village  Mills  Co.  v.  Hous- 
ton Oil  Co.,  186  8.  W.  786. 

[I]  Adverse  possession  will  not  extend  be- 
yond the  claim  when  such  claim  falls  short 
of  the  boundaries  contained  in  the  instru- 
ment constituting  color  of  title.  Construc- 
tive possession  may  always  be  restricted  by 
the  acts  and  declarations  of  the  occupant, 
indicating  that  he  does  not  make  his  claim 
coextensive  with  the  boundaries  of  his  color 
of  title.  Haddock  v.  Leary,  148  N.  O.  378, 
62  8.  E.  426;  Village  Mills  Co.  v.  Houston, 
Oil  Co.,  186  8.  W.  785. 

[I]  Where  real  estate  Is  held  in  common, 
and  one  tenant  assumes  to  convey  the  entire 
estate,  and  does  convey  it  by  metes  and 
bounds,  the  deed  will  give  color  of  title  to 
the  whole  tract,  and  an  entry  by  the  pur- 
chaser thereunder,  claiming  title  to  the 
whole,  will  operate  as  an  actual  ouster  and 
disseisin  of  the  cotenant  Bosbo  rough  v. 
Cook,  148  S.  W.  1120. 

[7,1]  Under  a  deed  from  Derrough  to 
Knox,  dated  May  19,  1900,  the  appellee  ac- 
quired color  of  title  to  the  one-half  interest, 
the  legal  title  of  which  was  in  the  appel- 
lants. And  at  this  point  it  is  necessary  to 
inquire  as  to  the  nature  of  the  entry  of  the 
appellee's  ancestor,  Knox,  and  the  nature 
and  extent  of  the  claim  of  the  appellee  and 
his  ancestor,  Knox,  to  the  land.  If  W.  H. 
Knox  had  a  tenant  on  the  land  claiming  to 
the  boundaries  of  the  whole  tract,  and  other- 
wise meeting  the  requirements  of  the  5-year 
statute  of  limitation  there  would  be  an  ous- 
ter and  disseisin  of  the  cotenant,  and  after 
the  expiration  of  the  required  time,  title  by 
limitation  would  ripen  into  a  perfect  title. 
For  within  the  rule  that  actual  possession  of 
a  part  of  a  tract  of  land  under  color  of  title 
gives  constructive  possession,  to  the  extent 
of  the  boundaries  designated  in  the  convey- 
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ance,  the  possession  of  a  part  of  a  tract  of 
land  by  a  tenant  of  the  bolder  of  the  color 
of  title,  who  has  been  put  Into  possession  un- 
der a  lease  which  does  not  restrict  his  pos- 
session to  any  definite  part  of  the  tract,  will 
give  the  lessor  constructive  possession  coex- 
tensive with  the  boundaries  of  the  convey- 
ance, since  the  possession  of"  the  tenant  in- 
ures to  the  benefit  of  the  lessor.  But  on 
the  other  hand,  if  the  lessee  is  let  into  pos- 
session of  a  part  of  a  tract  under  an  in- 
strument describing  it  by  metes  and  bounds, 
specifically  the  lessee's  possession  Is  coexten- 
sive only  with  those  metes  and  bounds,  and 
such  possession  Is  not  available  to  establish 
constructive  possession  of  the  landlord,  to 
the  whole  tract.  Houston  Oil  Co.  v.  Kimball, 
103  Tex.  94,  122  S.  W.  633,  124  S.  W.  94; 
Read  v.  Allen,  63  Tex.  164 ;  Texas  Land  Co. 
v.  Williams,  61  Tex.  61;  Wler  Lbr.  Co.  v. 
Conn,  160  3.  W.  276;  Robinson  v.  Jones,  2 
Tex.  Civ.  App.  316,  22  S.  W.  16;  Village  Mills 
Co.  v.  Houston  Oil  Co.,  186  S.  W.  785. 

The  witness,  Garlington,  touching  upon  his 
occupancy  of  the  land,  and  his  tenancy  under 
Knox,  testified,  substantially: 

"I  know  where  the  William  Isaacs  survey  is. 
I  know  where  that  portion  of  it  is  that  is  claim- 
ed by  Mr.  Knox,  being  354  acres  of  land.  That 
survey  is  somewhere  about  300  or  400  yards 
from  my  house.  I  have  some  of  that  survey  in- 
closed, in  cultivation,  in  possession.  There  is 
somewhere  about  15  acres  of  it  inclosed,  may- 
be a  little  more.  As  to  how  I  am  in  possession 
of  it,  will  say  I  am  on  it  as  a  tenant  of  Knox. 
I  have  some  of  the  survey  enclosed  with  a  fence. 
I  have  about  16  acres  of  it  fenced  up.  I  fenced 
that  land  up  in  the  spring  of  1896;  that  is,  a 
part  of  it,  not  all  of  it.  I  say  that  I  am  holding 
it  as  a  tenant  for  Mr.  Knox,  W.  H.  Knox 
during  his  lifetime,  and  since  then  for  Hiram. 
I  have  been  holding  it  that  way  since  some  time 
in  1905,  the  early  part  of  the  year.  I  had  an 
agreement  with  Mr.  Knox  to  hold  it  as  his  ten- 
ant As  to  whether  or  not  I  held  it  that  way 
since  some  time  in  February,  1905,  up  to  this 
time,  will  say  some  time  in  the  early  part  of 
the  year  we  made  the  agreement.  *  •  •  I 
have  made  a  crop  on  it  every  year  since  that 
time.  Besides  having  it  fenced,  I  have  a  cot- 
ton house  on  it.  I  have  rebuilt  that  cotton 
house.  I  put  one  on  it  in  1906  in  the  fall  of 
1906,  and  it  got  'shackily,'  and  I  built  one  over 
on  the  other  side.  I  used  it  for  cotton  and  corn 
and  such  as  that.  I  say  that  I  have  been  hold- 
ing that  continuously  since  February,  1905, 
until  this  time  for  Mr.  Knox,  as  his  tenant,  by 
contract  with  him."  ' 

On  cross-examination  he  said: 

"This  26  acres  described  in  this  instrument 
has  been  marked  off,  surveyed.  It  was  surveyed 
just  about  the  time  or  just  after  Mr.  Knox  was 
up  there.  I  disremember  just  exactly  when  it 
was  made.  It  was  surveyed  just  before  or«jnst 
after  he  was  up  there  when  he  first  came  to  me 
to  get  me  to  take  it  as  his  tenant;  that  is, 
the  26  acres  that  I  am  to  get  in  this  instrument 
That  was  made  shortly  after  Mr.  Mantooth  and 
Mr.  Knox  and  Mr.  Arthur  came  up  there.  My 
cultivated  land  is  on  this  26  acres,  and  all  of 
my  fence  and  improvements  are  on  this  26  acres. 
When  I  went  there  I  didn't  go  there  as  Mr. 
Knox's  tenant  *  *  *  As  to  whether  or  not 
that  26  acres  was  surveyed  off  for  me,  will  say 
it  was  to  be  my  portion.  I  was  to  know  where 
mine  was.  From  that  time  I  reckoned  that  26 
acres  was  to  be  considered  my  land.  I  have 
been  claiming  it  ever  since  it  was  surveyed 


(Tex. 

as  my  land.  I  haven't  been  claiming  that  26 
acres  as  Mr.  Knox's  land.  It  is  on  a  portion 
of  the  Knox  survey.  Q.  I  am  talking  about  this 
26  acres.  You  haven't  been  in  possession  of  any 
of  the  balance  of  that  tract,  nave  you?  A.  I 
kept  a  watch  over  it  I  haven't  got  any  fence 
around  any  of  the  rest  of  Mr.  Knox's  land.  The 
only  possession  and  improvements  I  have  got  is 
on  my  own  land.  I  cleared  most  of  it  in  1905, 
and  ever  since  then  or  right  immediately  after- 
wards I  had  it  surveyed,  and  I  have  been  claim- 
ing that  26  acres  as  my  land." 

On  redirect  examination,  the  witness  said: 
"I  said  that  I  have  been  claiming  this  land. 
I  didn't  claim  the  land  until  I  had  stayed  on  it 
a  sufficient  length  of  time  to  perfect  the  title. 
I  agreed  to  hold  possession  of  the  land  for 
Mr.  W.  H.  Knox,  and  by  reason  of  holding  pos- 
session, I  was  to  get  26  acres  of  land.  I  was 
not  to  get  26  acres  unless  I  held  possession  of 
the  land  for  Mr.  Knox." 

On  recross-examlnatlon,  he  further  said: 
"I  cleared  this  land,  and  I  made  a  crop  on  it 
in  1896.  *  •  •  As  to  whether  or  not  I  clear- 
ed that  land  because  I  had  a  deed  to  it  (deed 
from  one  McKeconey)  and  because  I  had  been 
in  possession  when  Mr.  Knox  first  came  to  see 
me,  will  say  I  claimed  it  because  I  had  it  in 
possession.  I  never  did  claim  it  under  that 
deed.  *  *  *  I  do  not  remember  the  month 
when  Mr.  Knox  came  up  there  to  see  me  about 
tbia  It  'was  some  tame  the  first  of  the 
year.  I  think  they  came  from  court  down  here. 
I  think  they  had  been  down  here  at  court 
and  came  up  there.  I  mean  Mr.  Arthur  and 
Mrs.  Mantooth  and  Mr.  Knox.  I  think  it  was 
some  time  the  first  of  the  year  1906.  It  was 
not  in  July.  It  was  in  the  first  of  the  year. 
I  think  they  came  from  court  down  here.  I 
think  the  spring  court  was  going  on  at  that 
time.  •  •  •  I  just  had  that  surveyed  off  and 
Mr.  Knox  had  nothing  to  do  with  the  surveying 
of  it,  he  had  nothing  to  do  with  it  at  all.  •  *  • 
When  I  met  him  on  the  road  there  wasn't  any 
agreement  (with  Knox)  about  how  much  I  was 
to  have.  It  was  to  cover  my  improvements.  It 
was  to  be  surveyed  in  a  square  form,  that  is  the 
way  it  was  surveyed." 

The  contention  of  appellants  that  Garling- 
ton for  9  years  prior  to  the  execution  of  the 
verbal  lease  between  him  and  Knox,  the  own- 
er, had  held,  used,  and  cultivated  the  26 
acres  Included  In  said  lease,  claiming  the 
same  in  his  own  right,  Is  not  sustained  by 
the  evidence.  The  evidence  does  not  disclose 
definitely  how  much  land  constituted  Qar- 
llngton's  Improvements  prior  to  1905,  or  how 
much  he  had  Inclosed.  It  does  show  express- 
ly that  he  claimed  most  of  the  26  acres 
which  he  was  to  receive  under  his  agreement 
with  luiox,  subsequent  to  1905.  It  was  not 
until  after  this  agreement  was  made  that 
he  had  a  survey  of  his  26  acres  run  out,  and 
thereafter  his  claim  to  this  26  acres  was,  by 
virtue  of  Knox's  agreement  and  in  subordi- 
nation of  Knox's  title,  and  not  adverse  to  It 
The  fair  deduction  from  the  evidence  Is  that 
prior  to  1905  Garlington  was  claiming  and 
had  Improved  a  tract  less  than  16  acres,  and 
after  toe  agreement  was  made,  he  cleared 
most  of  the  26  acres,  and,  In  a  measure,  en- 
larged his  improvements  generally. 

[I]  Although  by  reason  of  the  defects  In 
the  chain  of  title  above  mentioned,  the  ap- 
pellants were,  by  construction  of  law,  tenants 
in  common  with  the  grantees  in  the  defective 
Instruments,  yet  there  was  no  fiduciary  re- 
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lationship  arising  out  of  such  tenancy.  The 
very  Instruments  under  which  they,  the 
grantees,  were  claiming  showed  a  good-faith 
effort  to  convey  and  acquire  the  legal  and 
equitable  title  to  the  entire  tract  of  land, 
and  thus  destroy  any  Interest  remaining  in 
the  land  to  the  appellants  or  their  predeces- 
sors In  title.  Although  the  5-year  statute  of 
limitation  could  not  be  based  on  the  married 
woman's  deed  on  account  of  Its  defective 
acknowledgment,  and  It,  therefore,  not  having 
the  character  "of  a  duly  registered  deed," 
still  the  deed  from  Derrough  to  Knox,  be- 
ing free  from  defects  and  properly  recorded, 
meets  that  particular  requisite  of  the  law, 
and  will  support  a  claim  under  the  6-year 
statute.  So  far  aa  the  instruments  in  appel- 
lees' chain  of  title  are  concerned,  they  speak, 
in  positive  and  emphatic  terms,  a  purpose 
and  intention  to  show  no  recognition  or  ad- 
mission of  any  Interest  in  appellants  or  their 
predecessors  In  title  to  any  of  the  land  In 
controversy,  but,  on  the  contrary,  their  terms 
show  an  active,  open,  positive,  and  hostile 
assertion  of  title  in  the  appellee  and  his  pred- 
ecessors in  title  to  the  entire  354  acres. 

[11,11]  While  it  was  held  In  the  case  of 
Holland  v.  Nance,  102  Tex.  177,  114  S.  W. 
348,  and  which  Is  relied  upon  by  appellants 
for  a  reversal  of  this  case,  that  the  record- 
ing of  the  deed  does  not  constitute  posses- 
sion of  land,  and  Is,  in  fact,  not  notice  of 
possession,  yet  the  instruments  in  appellee's 
chain  of  title  in  the  instant  case  not  being 
void,  and  in  themselves  undertaking  In  good 
faith  to  convey  the  entire  tract  of  land,  in- 
cluding the  interest  of  appellants,  and  the 
deed  from  Derrough  to  Knox  having  been 
duly  recorded  In  Sabine  county,  constituted 
notice  to  the  appellants  of  the  character  and 
nature  of  the  adverse  claim  of  appellee  to 
the  land.  Oarr  v.  Alexander,  149  S.  W.  218. 
In  the  latter  case,  it  was  said  by  the  court: 

"Appellants  were  charged  with  knowledge  of 
all  that  the  records  of  the  county  disclosed ;  and 
such  being  the  case,  it  seems  to  us  that,  having 
notice  of  the  fact  that  the  Arledges  (who  were 
claiming  the  entire  tract),  had  sold  and  con- 
veyed to  others  as  much  of  the  land  as  they 
had  any  right  to,  then  when  thereafter  they 
remained  in  possession  of  the  balance  of  the 
tract,  which  In  its  entirety  rightfully  belonged 
to  Mrs.  Carr,  the  latter  was  charged  with  no- 
tice that  such  possession  of  the  Arledges  was 
adverse  to  any  right  of  hers.  Furthermore, 
for  more  than  10  years  before  this  litigation 
commenced,  the  land  records  of  Williamson 
county  disclosed  the  fact  that  the  Arledges  were 
asserting  an  adverse  claim  to  the  entire  400 
acres,  because  the  deed  from  M.  P.  Arledge  and 
his  wife  to  the  McGinnises,  conveying  100  acres 
off  the  south  end  of  the  400-acre  square,  de- 
scribed that  tract  as  the  M.  J.  Arledge  400-acre 
survey,  and  contains  the  following  statement 
and  recital:  'The  said  400-acre  tract  was  the 
tract  that  my  wife,  Elizabeth  Arledge.  fell  heir 
to  from  her  father  Mathias  Prewitt  s  estate.' 
Thus  it  appears  that  the  exclusive  claim  of  the 
Arledges  had  become  notorious,  not  only  by  rea- 
son of  the  facts  referred  to  in  the  findings  of 
the  trial  court,  but  by  reason  of  the  fact  that 
their  exclusive  claim  was  embodied  in  a  recorded 
deed,  made  by  the  Arledges,  conveying  a  por- 
tion of  the  400-acre  tract,  in  which  deed  it  was 


asserted,  in  substance,  that  Mrs.  Arledge  had 
title  to  the  entire  400  acres." 

All  of  the  instruments  In  appellee's  chain 
of  title,  as  hereinbefore  .stated,  asserted  a  de- 
nial of  any  Interest  of  appellants  in  and  to 
the  land.  This  case  is  not  based  upon  the 
same  state  of  facts  as  supports  the  principle 
announced  In  the  Nance  Case.  In  the  latter 
case,  the  court  simply  held  that  an  adversary, 
who  inadvertently  put  a  fence  a  few  varas 
over  the  boundary  line  on  to  the  land  of  an- 
other, and  who  thereafter,  when  he  discover- 
ed his  error,  obtained  a  deed  from  some  one 
who  was  not  connected  with  the  title,  could 
not,  by  the  recording  of  said  deed,  and  with- 
out any  further  change  in  the  nature  of  his 
possession,  charge  notice  of  an  adverse  hold- 
ing of  said  land  to  the  boundaries  in  said 
deed.  This  case  Is  certainly  expressive  of  a 
true  and  logical  principle.  No  real  owner 
ought  to  be  deprived  of  his  land,  under  the 
statute  of  limitation,  unless  he  has  actual 
notice  of  the  adverse  claim  thereon,  or  con- 
structive notice  thereof,  based  upon  the  open, 
hostile,  and  notorious  assertion  of  claim 
and  possession  of  the  one  so  seeking  to  ac- 
quire it  adversely.  In  the  Nance  Case  the 
facts  and  circumstances  connected  with  the 
adverse  holding  were  simply  not  sufficient  to 
bring  home  constructive  notice  to  the  real 
owner  of  any  adverse  claim  to  his  land.  In 
the  present  case,  the  ancestors  of  appellants, 
In  good  faith,  undertook  to  sell  and  divest 
themselves  of  all  of  the  title  to  the  land 
In  controversy,  specifically  setting  forth  In 
the  purported  conveyances  the  land  by  metes 
and  bounds.  These  conveyances  were  fatally 
defective,  and  therefore,  technically,  did 
not  pass  title  to  the  wife's  interest  All  of 
the  Instruments  were  executed  In  1871.  Be- 
tween that  time  and  the  filing  of  this  suit, 
In  September,  1914,  no  attempt  had  been 
made  to  repudiate  what,  In  good  faith,  their 
ancestors  did  43  years  previously,  and  not 
until  now  do  the  appellants,  grandchildren  of 
the  main  actors  to  the  original  sale,  seek  to 
set  It  aside,  and  recover  their  grandmother's 
Interest,  by  reason  of  such  defect  In  the  In- 
struments evidencing  the  conveyance.  In 
1901,  Derrough,  the  purchaser  from  appel- 
lants' ancestors,  sold  the  entire  tract  of 
land  to  W.  H.  Knox,  again  desert ving  the 
land  by  specific  metes  and  bounds.  This  in- 
strument met  all  of  the  legal  requirements 
of  a  deed,  and  was  duly  recorded  in  Sabine 
county  on  the  8th  day  of  January,  1901.  In 
1905,  the  grantee  under  that  deed  found  Gar- 
llngton  on  the  land,  having  something  less 
than  15  acres  In  improvements  thereon,  and 
made  a  verbal  agreement  with  him,  where- 
by he  leased  him  the  entire  854%  acres,  and 
Partington  agreed  to  become  Knox's  tenant, 
for  which  Knox  agreed  to  give  him,  the  ten- 
ant, 26  acres,  Including  his  improvements. 
How  much  or  how  little  additional  improve- 
ments were  added  after  this  lease  agreement 
Is  not  definitely  shown  by  the  evidence,  but 
some  acreage  was  added  to  the  improvements. 
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At  any  rate,  Garlington  remained  cm  the 
land  as  Knox's  tenant  for  more  than  5  years 
under  this  verbal  agreement,  and  Knox,  In 
the  meantime,  claimed  the  land  and  paid  the 
taxes  thereon.  Daring;  the  time  Qarlington 
was  on  the  land  under  the  Knox  lease,  and  In 
addition  to  having  the  Improvements  on  the 
26  acres,  he  also  testified  that  he  "watched 
over"  the  entire  tract  of  854%  acres.  It 
would  have;  been  better,  perhaps,  to  have  had 
him  state  Just  what  acts  he  performed,  In- 
stead of  stating' his  conclusion  as  to  them. 
However,  "watching  over"  anything  Is  to  be 
construed  as  preserving,  preventing  spoliation, 
encroachments  or  trespasses,  and  having  the 
right  of  and  exercising  control  or  dominion 
over  anything. 

[12]  Under  the  facts  of  this  case,  we  hold 
that  the  appellants  were  charged  with  notice 
of  Knox's  adverse  claim  and  possession  of 
the  land,  so  as  to  sustain  the  6-year  statute  of 
limitation.  Holloway  v.  Purington,  175  S. 
W.  507 ;  Carr  v.  Alexander,  149  S.  W.  218. 

Even  though  It  be  conceded  that  the  writ- 
ten lease  executed  between  Garlington  and 
Knox  In  1910  Is  restrictive  In  Its  nature,  and 
falls  within  the  rule  announced  In  the  case  of 
Houston  Oil  Co.  v.  Kimball,  114  S.  W.  667, 
and  other  subsequent  cases  following  that 
decision,  the  full  five  years  had  run  under  the 
verbal  agreement,  and  therefore  limitation 
was  perfected  before  the  written  lease  was 
executed.  Under  the  verbal  agreement  there 
was  no  express  provision  restricting  appel- 
lee's possession  to  any  particular  portion  of 
the  land. 

We  cannot  agree  with  appellants'  conten- 
tion that  the  evidence  falls  to  show  that  Qar- 
lington ever  claimed  or  exercised  dominion 
over  any  of  the  land  outside  of  the  26  acres ; 
nor  can  we  agree  with  the  contention  that  the 
evidence  shows  that  he  claimed  such  26  acres, 
not  as  appellee's  land,  but  as  his  own.  The 
claim  of  Qarlington  to  the  26  acres  was  sim- 
ply under  the  tenancy  agreement,  and  in  rec- 
ognition of  the  Knox  title,  he  making  such 
claim  under  the  terms  of  the  lease  contract 
which  provided  that  such  land  should  be  his 
for  services  rendered  as  Knox's  tenant 

Under  the  third  proposition,  appellants 
contend  appellees  and  appellants  being  ten- 
ants in  common  to  the  land  in  controversy, 
the  possession  of  W.  H.  Qarlington  was  In- 
sufficient to  support  appellee's  plea  of  adverse 
possession  as  to  his  co  tenants,  appellants, 
because  there  is  no  actual  notice  shown  of 
the  adverse  claim,  and  no  conduct  or  any 
other  acts  of  notoriety  referring  to  or  assert- 
ing toe  adverse  claim  sufficient  to  raise  a  pre- 
sumption of  notice  to  appellants. 

What  has  heretofore  been  said  disposes  of 
this  proposition.  The  due  registration  of  the 
Uerrough  deed  to  Knox,  and  the  claim  of 
title  and  adverse  possession  of  Knox  through 
his  tenant,  Garlington,  was  ipso  facto  notice 
to  appellants  that  appellee  was  asserting 


claim  to  the  whole  tract,  and  was  in  adverse 
possession  thereof.  Robles  v.  Robles,  154  8. 
W.  290;  Oarr  ▼.  Alexander,  149  &  W.  218. 
Actual  notice  waa  not  necessary. 

Finding  no  error  in  the  Judgment  of  the 
trial  court,  appellants'  assignments  of  error, 
together  with  the  propositions  thereunder, 
are  overruled,  and  Judgment  of  the  court  be- 
low affirmed.   It  is  so  ordered. 


KEY  v.  JONES.   (No.  29.) 

(Court  of  Civil  Appeals  of  Texas.  Beaumont 
Dec.  14,  1916.   Rehearing  Denied 
Jan.  24,  1917.) 

1.  Payment  59— Pleading  and  Paoor. 

In  a  suit  to  foreclose  a  vendor's  lien  note, 
where  the  plaintiff's  own  testimony  was  not  con- 
clusive that  the  note  had  not  been  paid,  the  de- 
fendant was  entitled,  without  having  pleaded 
payment,  to  show  that  he  had  fully  paid  the 
note. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  §  143%;  Dec.  Dig.  «=>50.] 

2.  Vendor  and  Purchases  «=»257— Vendor's 
Leer — Reservation  in  Nora— "Executory 
Contract." 

Where  a  deed  contained  covenants  of  war- 
ranty of  title  and  recited  the  execution  of  notes 
for  the  purchase  money  and  that  such  notes 
were  to  be  liens  upon  tile  land  conveyed,  such 
deed,  with  the  notes,  constitute  an  "executory 
contract"  to  sell  the  land. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f  654;  Dec  Dig.  «=»257. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Executory  Contract.] 

S.  Payment  <s=»73(l)  —  Evidence  —  Suffi- 
ciency. 

In  a  suit  to  foreclose  a  vendor's  lien  note, 
evidence  held  to  show  that  the  debt  had  been 
paid. 

[Ed.  Note.— For  other  cases,  see  Payment 
Cent  Dig.  Sf  220,  224,  235,  287,  238;  Dec.  Dig. 
«=»73(1)J 

4.  Vendor  and  Purchaser  «a»100— Execu- 
tory Contract— Rescission. 

Although  notes  for  the  purchase  price  of 
land,  together  with  a  conveyance,  reciting  that 
such  notes  were  to  be  vendor's  liens  upon  the 
land  conveyed,  constituted  an  executory  contract 
to  sell  the  land,  where  it  appeared  that  the  debt 
has  been  paid  and  the  notes  are  barred  by  the 
statute  of  limitation,  the  vendor  should  not  be 
allowed  to  rescind  the  contract  and  recover  the 
land. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  170;  Dec.  Dig.  «=>100.] 

5.  Limitation  ot  Actions  *=>6(9)— Vendor's 
Lien  Notes— Action. 

Acts  33d  Leg.  (1st  Called  Seas.)  c  27  (Ver- 
non's Sayles*  Ann.  Civ.  St  1914,  art  6695),  pro- 
vide that  the  owner  of  vendor's  lien  notes  re- 
served in  a  deed  executed  prior  to  July  4,  1905, 
and  not  more  than  4  years  past  due  when  the  act 
took  effect  shall  have  12  months  to  obtain  an 
extension  or  bring  suit  to  enforce  the  lien  if 
the  notes  are  valid'  obligations  when  the  act 
takes  effect  and  that  the  owner,  having  a  su- 
perior title  to  land  retained  in  any  deed  of  con- 
veyance, shall  have  12  months  after  the  act 
takes  effect  to  bring  suit  for  the  land  if  the 
claim  is  not  otherwise  invalid.  HeU,  that  ven- 
dor lien  notes,  executed  December  10, 1883,  were 
barred  by  the  statutes  of  4  and  of  10  years'  lim- 
itation, and,  not  being  valid  obligations  when 
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chapter  27  took  effect,  the  holder  could  not 
toll  the  statute  of  limitations  by  filing  a  suit  to 
foreclose  his  lien  within  12  months. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  §  25;  Dec.  Dig.  <S=»0(9).l 
6.  Constitutional  Law  «=»107  —  Vested 
Rights— Limitation  or  Actions — Consti- 
tution autt. 
A  statute,  undertaking  to  stipulate  the  time 
within  which  a  suit  to  recover  land  should  be 
barred  when  the  superior  title  remains  in  the 
vendor,  is  constitutional,  and  not  violative  of 
vested  rights. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  §§  246-251;  Dec.  Dig.  «=» 
107.] 

Error  from  District  Court  Liberty  County; 
J.  Llewllyn,  Judge. 

Suit  by  P.  B,  Key  against  Henry  Jones. 
Judgment  for  defendant  and  plaintiff  brings 
error.  Affirmed. 

Stevens  &  Stevens,  of  Houston,  for  plain- 
tiff in  error.  E.  B.  Pickett,  Jr.,  of  Liberty, 
for  defendant  In  error. 

BROOKE,  J.  This  suit  was  Instituted  in 
the  district  court  of  Liberty  county  by  P.  R. 
Key  against  Henry  Jones,  on  December  11, 

1913,  to  foreclose  a  vendor's  lien  note,  being 
In  the  sum  of  $163.04.  The  vendor's  lien  note 
was  dated  December  10,  1883.   On  May  20, 

1914,  defendant  filed  his  answer,  pleading 
the  statutes  of  4  and  10  years'  limitation 
against  plaintiffs  claim.  On  November  IS, 
1914,  plaintiff  filed  his  first  amended  original 
petition,  the  amendment  containing  the  fol- 
lowing allegations  with  respect  to  the  note 
and  lien,  to  wit: 

"That  heretofore,  to  wit  on  or  about  the  10th 
day  of  December,  1883,  defendant  made,  execut- 
ed, and  delivered  to  plaintiff  his  certain  prom- 
issory note  for  the  sum  of  eighty-three  (83) 
•  •  *  bearing  date  of  the  year  and  date  afore- 
said, and  due  in  three  (3)  years  after  date  and 
payable  to  the  order  of  plaintiff,  and  bearing 
interest  at  the  rate  of  10  per  cent  per  annum 
from  date  until  paid.  Whereby  defendant  be- 
came bound  and  liable  to  pay,  and  promised  to 
pay,  plaintiff  the  sum  of  money  in  said  note 
specified,  together  with  all  interest  dne  thereon 
according  to  the  tenor  and  effect  thereof.  That 
said  note  was  given  for  a  part  of  the  purchase 
money  of  the  following  described  real  estate  and 
premises  situated  in  the  county  of  Liberty  and 
state  of  Texas,  to  wit:  [Here  follows  descrip- 
tion of  land]." 

The  amended  petition  then  proceeded  as 
follows: 

"That  said  property  was  heretofore,  to  wit  on 
the  10th  day  of  December,  A.  D.  1883,  conveyed 
by  plaintiff  to  defendant  by  his  deed  of  writing 
of  that  date  in  consideration,  among  other 
things,  of  the  note  herein  described,  and  that  in 
said  deed  of  conveyance  a  lien  was  reserved  there- 
on to  secure  the  payment  of  said  note;  a  copy 
of  said  deed  is  hereto  attached,  marked  'Exhibit 
A'  and  made  a  part  hereof.  That  said  note  is 
due  and  unpaid,  and  defendant  though  often  re- 
quested, has  failed  and  refused  to  pay  said  note, 
except  the  following  amounts,  and  upon  the 
dates  stated,  to  wit:  The  sum  of  $61.95  on  the 
10th  day  of  March,  1891,  the  sum  of  $40  on  the 
28th  day  of  February,  1893,  the  sum  of  $30  on 
the  27th  day  of  October,  1900.  That  there  is  now 
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a  balance  due  of  $163.04  upon  said  note.  The 
defendant  by  his  answer  filed  in  this  cause  hav- 
ing pleaded  the  statute  of  four  and  ten  years' 
limitation  to  the  aforesaid  note,  the  plaintiff, 
complaining  of  said  defendant  represents  to  the 
court  that  on  or  about  the  1st  day  of  January, 
1913,  he  was  lawfully  seised  and  possessed  of 
the  land  and  premises  above  described,  and  that 
on  the  date  above  described  was  assuming  and 
claiming  the  same  in  fee  simple,  and  that  on  the 
date  and  year  last  aforesaid,  defendant  unlaw- 
fully entered  upon  said  premises  and  ejected 
plaintiff  therefrom,  and  unlawfully  withholds 
from  him  possession  thereof  to  his  damage  in  the 
sum  of  one  hundred  and  sixty-three  ($163.00) 
dollars.  Wherefore  plaintiff  prays  judgment  of 
the  court  that  he  have  judgment  for  the  title  and 
possession  of  said  above-described  land  and 
premises,  and  that  a  writ  of  restitution  issue, 
and  for  his  damage  and  costs  of  suit  and  for 
such  other  and  further  relief,  both  special  and 
general,  in  law  and  equity,  that  he  may  be  just- 
ly entitled  to." 

The  original  petition  prayed  for  both  spe- 
cial and  general  relief,  In  law  and  In  equity. 
On  .November  18,  1914,  defendant  filed  a 
supplemental  answer  in  response  to  plaintiff's 
first  amended  original  petition,  in  which 
he  set  up  that  the  suit  had  not  been  brought 
within  12  months  from  the  date  on  which  the 
act  of  April  3,  1913  (Acts  33d  Leg.  c.  123 
[Vernon's  Sayles'  Ann.  Civ.  St.  1914,  arts. 
5693-5695J),  took  effect,  and  that  the  same 
is  now  barred  by  limitation  as  provided  by 
the  terms  of  articles  5694,  and  5695,  of  said 
act.  Defendant  further  pleaded  not  guilty, 
and  the  statutes  of  6  and  10  years'  limitation, 
and  also  in  said  supplemental  answer  set  np 
a  cross-action  against  the  plaintiff  to  recover 
the  land.  The  court  in  its  judgment  found 
that  plaintiff's  cause  of  action  was  barred  by 
the  statute  of  limitation,  and  accordingly 
rendered  judgment  for  the  defendant 

Plaintiff  In  error  groups  his  first,  second, 
third,  and  fourth  assignments  of  error  in 
which  complaint  Is  made: 

"(a)  Because  the  court  erred  in  holding  that 
the  plaintiff's  cause  of  action  was  barred  by  the 
statutes  of  4  and  of  10  years'  limitation. 

"(b)  The  evidence  having  shown  that  the  land 
in  controversy  was  conveyed  by  the  plaintiff  to 
the  defendant  on  the  10th  day  of  December, 
1883,  and  that  the  defendant  executed  to  the 
plaintiff  his  promissory  note  in  the  sum  of  $83, 
bearing  interest  at  the  rate  of  10  per  cent,  per 
annum  from  date  until  paid,  and  that  an  express 
lien  was  retained  in  said  conveyance  to  secure 
the  payment  of  said  purchase-money  note  (said 
note  being  for  the  purchase  money  of  said  land), 
and,  the  evidence  having  further  shown  that 
said  note  is  due,  and  that  at  the  date  of  said 
judgment  there  was  an  unpaid  balance  of  princi- 
pal and  interest  on  said  note  of  $163.04,  and  it 
having  been  shown  to  the  court  that  this  cause 
was  filed,  seeking  a  foreclosure  of  said  vendor's 
lien  on  the  11th  day  of  December,  1913,  and  the 
defendant  having  filed  his  plea  of  limitation,  the 
plaintiff,  on  the  18th  day  of  November.  1914, 
after  said  plea  of  limitations  were  filed,  filed  his 
first  amended  original  petition,  wherein  he,  in 
the  alternative,  asked  for  a  rescission  of  said 
sale,  and  prayed  for  the  recovery  of  said  land; 
hence  the  court  erred  in  rendering  judgment  for 
the  defendant. 

"(c)  The  plaintiff  under  his  pleadings  was  en- 
titled to  general  relief,  and  since  under  the  act 
of  the  Legislature  approved  April  3,  1913,  by 
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the  terms  of  said  amended  act  (articles  6683, 
5604,  and  5695,  Revised  Statutes),  neither  plain- 
tiffs right  to  foreclosure  of  the  vendor's  lifn  nor 
his  right  to  recover  said  land  is  barred  by  limi- 
tation, the  court  erred  in  not  either  foreclosing 
said  lien  or  rendering  judgment  in  favor  of  the 
plaintiff  for  the  recovery  of  said  land. 

"(d)  Under  Acts  33d  Leg.  1st  Called  Session, 
p.  39,  the  plaintiff  had  until  November  19,  1914, 
to  sue  and  foreclose  his  lien  or  to  sue  to  recov- 
er the  land,  and,  the  amended  petition  of  the 
plaintiff  having  been  filed  November  18,  1914,  in 
which  he  seeks  to  recover  under  his  superior  ti- 
tle, hence  the  court  erred  in  not  rendering  judg- 
ment for  the  plaintiff  for  the  land  in  contro- 
versy." 

The  propositions  advanced  under  these  as- 
signments are: 

"(a)  Under  articles  5694  and  5695  of  the  Re- 
vised Civil  Statutes  of  the  state  of  Texas,  as 
amended  by  the  Acts  of  the  Legislature  of  1913, 
the  holder  of  a  note  secured  by  an  express  ven- 
dor's lien  executed  prior  to  July  14,  1905,  can 
toll  the  statute  of  limitation  provided  for  in  said 
articles  by  filing  a  suit  to  foreclose  his  lien 
witbm  12  months  after  said  amended  acts  took 
effect. 

"(b)  Where  a  purchaser  buys  land  on  a  credit 
and  executes  his  promissory  notes  therefor  and 
receives  from  the  vendor  a  deed  containing  cove- 
nants of  warranty  as  to  title  and  reciting  the 
execution  of  the  notes  for  the  purchase  money, 
and  that  such  notes  are  to  be  vendor's  liens  upon 
the  land  conveyed,  the  title  to  the  land  is  pre- 
vented from  passing,  and  such  deed,  together 
with  said  notes,  are  construed  as  one  instrument 
evidencing  an  executory  contract  to  sell  the 
land. 

"(c)  Under  article  5695,  Revised  Statutes,  as 
amended  by  the  act  of  1913,  the  owner  of  a 
vendor's  lien  note  secured  by  an  express  lien  in 
the  deed  of  conveyance,  which  was  executed  pri- 
or to  July  14,  1905,  could  bring  suit  within  one 
year  to  foreclose  his  lien  without  reference  to  re- 
scinding the  title  and  recovering  the  land,  since 
such  notes  were  valid  obligations  when  said  act 
took  effect 

"(d)  An  election  of  remedies  is  not  made  by 
the  vendor  filing  suit  and  seeking  a  foreclosure 
of  his  lien,  since  there  is  no  election  of  remedies 
where  the  rights  to  be  enforced  are  entirely  con- 
sistent, and  the  vendor  can,  accordingly  in  the 
alternative,  ask  for  a  rescission  of  the  sale." 

In  the  case  of  Huffman  v.  Mulkey,  78  Tex. 
560,  14  S.  W.  1030,  22  Am.  St.  Rep.  71,  the 
following  language  Is  used: 

"The  right  of  a  vendor,  who  has  conveyed  land 
through  a  deed  on  its  face  reserving  a  lien  for 
purchase  money  to  rescind,  is  not  an  absolute 
right,  even  in  cases  in  which  the  purchase  mon- 
ey has  become  due  and  remains  unpaid,  as  may 
be  seen  by  an  examination  of  the  many  cases 
decided  by  this  court  The  right  of  the  vendor 
to  rescind  in  such  cases  does  not  exist  at  all  un- 
til the  vendee  has  failed  to  pay  purchase  money 
in  accordance  with  the  contract,  and  one  to 
whom  a  vendee  has  conveyed  is  entitled  to  all 
the  rights  of  his  vendor,  which  cannot  be  affect- 
ed by  any  transaction  between  the  original  ven- 
dor and  his  vendee  after  the  latter  has  parted 
with  his  interest  in  the  land.  The  evidence  does 
not  show  when  the  transaction  between  Evans 
and  Parman  occurred,  which  it  is  claimed  oper- 
ated as  a  rescission  of  the  contract  between 
them,  and  is  consistent  with  the  fact  that  this 
may  have  occurred  after  Parman  had  conveyed 
to  Evans  and  Huffman.  The  evidence  further 
fails  to  show  when  the  notes  executed  by  Par- 
man  matured,  and  under  this  state  of  facts  in 
this  action  we  think  the  charge  was  misleading, 
in  thnt  the  jury  must  have  understood  from  It 
that  Huffman  could  not  recover  unless  he  show- 
ed that  the  purchase  money  had  been  paid  or 


that  the  conveyance  to  Evans  and  himself  was 
made  with  the  consent  of  the  former.  If  he 
bought  without  consent  of  Evans,  and  before 
Evans  had  right  to  rescind,  or  had  in  some  law- 
ful manner  actually  rescinded,  no  agreement 
subsequently  made  between  Parman  and  Evans 
could  defeat  any  right  acquired  by  him  through 
the  deed  from  Parman  to  Evans  and  himself; 
and,  before  Evans  could  hold  the  land  by  any 
superior  right  as  a  vendor,  it  would  be  incum- 
bent on  him  to  show  a  right  to  rescind,  which, 
in  such  a  case,  could  not  be  proved  unless  it 
was  shown  that  the  purchase  money  was  due 
and  unpaid.  In  Kennedy  v.  Embry,  72  Tex. 
389,  10  S.  W.  88,  it  was  held  that  a  vendor  of 
land,  who  had  executed  a  deed  to  the  purchaser 
and  taken  a  mortgage  to  secure  the  purchase 
money  might  sell  to  another  and  pass  title  to 
the  land  after  all  the  purchase  money  became 
due  and  remained  unpaid.  In  that  case  no  part 
of  the  contract  had  been  performed  by  the  pur- 
chaser; he  had  never  been  in  possession,  all  the 
purchase  money  was  past  due  and  unpaid,  and 
the  purchaser  had  abandoned  the  state.  A  sim- 
ilar ruling  was  made  in  Thompson  v.  Westbrook, 
56  Tex.  265.  In  these  cases  the  facts  existed 
which  entitled  the  vendors  to  rescind,  but  the 
cases  push  the  application  of  the  rules  growing 
out  of  the  holding  that  such  contracts  are  execu- 
tory in  character  to  the  utmost  verge  of  propri- 
ety or  reason;  and  the  writer  doubts  the  cor- 
rectness of  the  holding,  even  in  such  cases,  that 
rescission  can,  in  any  case  in  which  a  deed  has 
passed,  be  made  otherwise  than  by  a  writing, 
or  some  decree  of  a  proper  tribunal,  if  for  no 
other  reason,  because  it  makes  title  to  land  to 
rest  largely  in  parol,  when  the  purpose  of  the 
statutes  of  fraud  was  to  require  such  right  to 
be  evidenced  in  a  different  manner.  In  Dial  v. 
Crain,  10  Tex.  453,  a  parol  rescission  of  an  ex- 
ecutory contract  to  convey  land  was  set  up,  and 
in  disposing  of  the  case  It  was  said:  This  was 
a  good  and  valid  contract  under  the  statute  of 
frauds,  and  was  proof  that  the  land  was  sold 
by  Vaughan  to  Crain.  If  so,  then,  Crain  being 
the  owner  of  the  land,  any  contract  for  rescis- 
sion would  be  as  much  obnoxious  to  the  provi- 
sions of  the  statute  of  frauds,  and  would  require 
the  same  evidence  under  the  statute  to  set  ft  up 
as  was  required  for  the  sale  between  Vaughan 
and  Crain.  *  •  *  However  this  may  be,  all 
the  cases  deny  to  the  vendor  the  right  to  rescind 
so  long  as  the  vendee  is  not  in  default  In  Bur- 
gess v.  Millican,  50  Tex.  401.  quoting  from 
Dunlap  v.  Wright,  11  Tex.  597  [62  Am.  Dec 
506],  it  was  said:  'When  a  mortgage  for  the 
payment  of  the  purchase  money  for  land  is  exe- 
cuted simultaneously  with  the  deed  by  which 
it  is  conveyed,  the  vendor  has,  until  the  purchase 
money  is  paid  or  the  mortgage  foreclosed,  the 
superior  right  and  if  the  vendor  go  into  pos- 
session after  the  vendee  has  made  default  he 
cannot  be  turned  out  by  process  of  ejectment  or 
trespass  to  try  title,  notwithstanding  the  claim 
for  the  purchase  money  may  be  barred  by  the 
general  law  of  limitations.  *  *  *  The  effect 
of  the  principles  in  these  cases  is  that  the  ven- 
dor's deed  may  be  absolute,  yet,  if  a  mortgage 
for  the  purchase  money  be  given  back  at  the 
same  time,  the  fee  will  absolutely  remain  in 
the  vendor.  The  sale  will  be  conditional,  the 
ultimate  right  to  the  fee  depending  on  the  per- 
formance or  nonperformance  of  the  conditions. 
If  the  purchase  money  be  paid,  if  the  mortgage 
be  satisfied,  the  seizure  will  be  regarded  as  hav- 
ing been  in  the  vendee  ab  initio,  or  from  the 
date  of  purchase.  If  notpaid  the  vendor  will  in 
the  language  of  Stow  v.  Tifft,  15  Johns.  [N.  Y.] 
458  [8  Am.  Dec.  266],  be  'reseised  free  of  the 
mortgage.'  Under  this  the  right  to  rescind  does 
not  exist  until  the  vendee  is  in  default,  and  to 

Srove  the  fact  giving  this  right  rests  on  the  ven- 
or  in  a  contest  with  a  third  person." 

In  the  still  earlier  case  of  Milligan  v.  Ew- 
ing,  64  Tex.  260,  the  court  used  the  following 
language: 
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"It  is  claimed  that  tbe  court  erred  In  refusing 
to  render  judgment  for  the  land.  We  are  of  tbe 
opinion  that  the  court  did  not  err  in  this  re- 
spect. It  is  ordinarily  true  that  a  vendor  who 
hae  made  an  executory  contract  to  convey  land 
may  rescind  the  contract  if  the  vendee  fails  to 
pay  the  purchase  money.  This  right,  however, 
does  not  exist  in  all  cases ;  for  if  there  be  facts 
which  make  it  inequitable  for  the  vendor  to 
exercise  this  right,  a  court  of  equity  will  not 
enforce  it,  but  will  leave  the  party  to  his  action 
for  the  purchase  money.  *  *  *  In  this  case 
one  of  the  parties  is  dead,  and  the  mouth  of  the 
other  is  closed,  whereby  it  cannot  be  known 
whether,  as  claimed  by  the  defendant,  the  pay- 
ment of  the  $250  contemplated  as  cash  payment 
was  made.  The  judge  who  tried  tbe  case  was 
evidently  in  great  doubt  upon  this  subject,  and 
might  consistently  with  the  evidence  have  found 
that  it  had  been.  The  appellee  has  assumed  the 
payment  of  tie  debt  due  to  Zimmerman,  as  a 
part  of  tbe  consideration  for  the  land,  thus  giv- 
ing to  a  third  person  the  right  to  call  upon  and 
to  compel  him  to  pay  it— an  obligation  which, 
as  between  the  estate  represented  by  appellant 
and  the  appellee,  it  would  be  inequitable  to  en- 
force if  the  consideration  which  gave  •  rise  to 
that  obligation  be  withdrawn,  while  at  the  same 
time  the  legal  obligation  to  Zimmerman  con- 
tinned.  The  two  notes  which  were  executed 
were  negotiable ;  neither  of  them  was  produced 
on  the  trial,  nor  was  it  shown  that  they  bad  not 
been  so  transferred  to  a  third  person  as  to  make 
him  an  innocent  holder,  and  to  cut  off  equitable 
defenses.  These  notes  should  have  been  tender- 
ed for  cancellation  if  rescission  was  desired,  or 
it  should  have  been  shown  tbat  they  were  not  in 
the  hands  of  an  innocent  holder." 

In  the  case  of  Moore  v.  Gieseclce,  T6  Tex. 
548,  13  S.  W.  290,  the  court,  In  reviewing  a 
number  of  cases,  and  especially  the  case  of 
Tom  v.  Wpllhoefer,  61  Tex.  281,  used  the 
following  language: 

"  'The  vendor's  remedy  by  rescission  is  a  harsh 
and  stringent  one,  especially  when  a  part  of 
the  consideration  has  been  paid,  and  it  is  sought 
to  forfeit  the  payment  and  recover  or  resell  the 
land.  Hence  slight  circumstances  are  seized 
upon  to  protect  the  vendee  against  the  forfeiture 
of  the  amount  paid,  or  compel  the  vendor  to 
seek  redress  by  a  suit  for  the  balance  of  pur- 
chase money.  He  mutt  not  delay  too  long  in 
knitting  upon  the  payment  of  the  money  at  it 
fall*  due,  or  he  will  be  considered  at  having 
waived  the  default.  He  must  not  treat  the  con- 
tract as  still  subsisting,  or  do  any  act  which 
may  be  construed  into  its  affirmance.'  In  the 
case  of  Hamblen  v.  Folts,  70  Tex.  134,  7  S.  W. 
834,  it  is  said:  'It  is  true  that  where  the  vendee 
is  willing  to  perform  the  contract,  and  the  ven- 
dor has  received  a  part  of  the  consideration,  or 
has  delaved  for  an  unreasonable  time  to  ask  for 
a  rescission,  so  that  the  vendee  would  have-  tbe 
right  to  conclude  that  strict  performance  on  his 
part  would  not  be  insisted  upon,  and  under  that 
apprehension  has  made  valuable  improvements 
on  the  land,  or  when,  for  any  reason  it  would 
be  inequitable  for  the  vendor  to  recover  posses- 
sion of  tbe  land,  a  court  of  equity  will  not  permit 
him  to  do  so.  And  the  question  at  last  in  every 
case  must  be,  is  a  rescission  inequitable  under 
the  rules  laid  down  by  the  courts,  or  has  the 
vendee  forfeited  all  right  to  perform  the  con- 
tract and  obtain  the  land?'  In  the  case  of  Mc- 
Oarty  v.  Moorcr,  50  Tex.  287,  Chief  Justice 
Moore,  said :  'The  appellees  unquestionably  held 
the  superior  title  to  the  land  sued  for,  after  ap- 
pellant's failure  to  comply  with  the  terms  of 
the  contract  for  its  purchase.  But  it  does  not 
follow  that  they  were  entitled  to  dispossess  ap- 
pellant without  regard  to  the  equities  which  ap- 
pellant was  entitled  to  by  reason  of  his  partial 
performance  of  the  contract  and  valuable  im- 
provements placed  on  the  land.  'The  failure  on 
the  part  of  appellant  to  comply  with  the  con- 


tract warranted  appellee's  demanding  the  land, 
but  it  is  equally  clear  that  the  court  may  deny 
the  possession  of  it  until  they  satisfy  all  the 
equities  growing  out  of  the  contract  in  favor 
of  appellant  •  *  *  We  understand  every  de- 
cision on  the  subject  to  recognize  the  right  of 
the  vendee  to  assert  his  equities  whenever  the 
suit  of  the  vendor  is  for  a  rescission  of  the  con- 
tract. On  the  other  hand,  we  do  not  under- 
stand that  it  was  intended  to.  decide,  in  the  cas- 
es where  the  vendor  brought  suit  simply  to  try 
the  title,  and  for  possession,  tbat  equities  in 
favor  of  the  vendee  of  a  nature  entitling  him  to 
relief  would  not  be  heard.  We  think  rather, 
that  in  these  cases  it  was  intended  to  decide  that 
the  facts  pleaded  by  the  vendee  did  not  show  a 
case  entitling  the  party  to  affirmative  equitable 
relief.  We  can  tec  no  good  reason  why  the  right 
of  the  vendee  to  equitable  relief  when  he  it  tried 
for  the  purchase  money  or  for  the  land  itself 
should  at  all  depend  upon  the  character  or  the 
form  of  the  plaintiffs  suit.  Whether  or  not  he 
is  entitled  to  any  equitable  relief  will  be  a  prop- 
er subject  of  inquiry  in  every  case.  When  the 
circumstances  of  the  transaction  show  him  to 
deserve  it,  it  should  be  administered:  and  when 
they  do  not,  it  should  be  denied.  The  rule  has 
been  repeatedly  and  distinctly  asserted,  and  is 
left  by  this  decision  in  unimpaired  force,  that 
where  the  vendor  has  done  nothing  to  waive  that 
right  he  may,  in  every  case  of  an  executory  sale 
of  land  where  the  vendee  makes  default  in  pay- 
ing the  purchase  money,  maintain  a  suit  for 
the  recovery  back  of  the  land.   We  can  see  no 

Sood  reason  why  in  every  case  in  wbich  the  ven- 
or  sues  to  recover  back  the  land  contracted 
to  be  sold  the  original  vendee,  or  any  purchaser 
under  him,  may  not  only  show,  if  the  facts  war- 
rant it,  that  a  recovery  or  rescission  should  not 
be  allowed,  and  if  that  remedy  is  maintainable, 
also  the  existence  of  any  facts  entitling  him  in 
equity  to  have  compensation  for  permanent  and 
valuable  improvements  and  to  be  compensated 
for  partial  payments  previously  made.  We  re- 
peat wbat  has  already  been  said  when  we  say 
that,  when  the  vendee's  suit  is  predicated  upon 
the  mere  refusal  of  the  vendee  to  pay  the  whole 
consideration  contracted  for,  the  facts  that  the 
vendee  has  paid  part  of  the  consideration  and 
made  permanent  and  valuable  improvements, 
coupled  with  possession  of  the  property,  unaided 
by  some  other  sufficient  equity,  will  not  entitle 
him  to  recover  for  such  purchase  money  or  im- 
provements. In  such  cases,  when  the  vendor 
has  -neither  waived  his  legal  rights,  nor  com- 
mitted any  default,  he  cannot  be  involuntarily 
taxed  with  improvements  made  upon  bis  prop- 
erty without  his  consent,  or  be  made  to  pay  a 
price  for  recovering  it  back.  The  remedy  by  re- 
scission it  not  favored,  and,  at  hat  been  said, 
slight  oiroumstances,  when  they  may  be  proper- 
ly treated  as  indicative  of  a  purpose  upon  the 
part  of  the  vendor  not  to  insist  on  that  remedy, 
may  be  treated  as  a  waiver  of  the  right  to  re- 
scind, unlets  itt  maintenance  becomes  necessary 
to  enable  the  vendor  to  enforce  the  payment  of 
the  consideration  for  which  he  contracted  to  sell 
the  landj  and  when  a  suit  for  the  recovery  back 
of  the  land  hat  been  brought,  where  any  portion 
of  the  purchase  money  hat  been  paid,  or  where 
valuable  and  permanent  improvements  have 
been  placed  upon  the  land  by  the  vendee  or  by 
purchasers  under  him  and  the  defendant  when 
sued,  brings  into  court  and  offers  to  pay  the  bal- 
ance of  the  purchase  money  with  costs  of  suit, 
unless  there  exist  strong  countervailing  equities, 
the  money  ought  to  be  received  and  a  recovery 
of  the  land  denied."   (Italics  ours.) 

This  suit  was  brought  30  years  and  1  day 
after  appellant  made  and  delivered  the  deed 
to  appellee,  and  the  latter  gave  the  appel- 
lant his  note  In  part  payment  for  the  land 
now  sued  on.  The  original  amount  of  the 
note  was  $85,  and  the -Interest  rate  was  10 
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per  cent,  from  date.  On  the  back  of  the 
note  was  written  these  indorsements: 

"Received  on  the  within  note  March  10,  1891, 
the  Bum  of  Bixty-one  &  95/100  ($61.95)  dollars. 
Received  on  this  note,  Feby  28th,  1893,  forty 
(40)  dollars.  Received  on  the  within  note  Octo- 
ber 27, 1900,  the  sum  of  thirty  (30)  dollars." 

And  also  these  Indorsements : 

"I  acknowledge  the  within  note  to  be  a  just 
and  valid  claim  against  me  and  hereby  promise 
to  pay  the  same  according  to  its  legal  tenor  and 
effect,  this  September  15th,  1896. 

bis 

"Henry  X  Jones, 
mark 

"Witness: 

"W.  F.  Hardin." 
"I  acknowledge  the  within  note  to  be  a  just 
and  valid  claim  against  me  and  hereby  promise 
to  pay  the  same  according  to  its  legal  tenor  and 
effect  this  10th  day  of  December,  A.  D.  1890. 

bis 

"Henry  X  Jones, 
mark 

"Witness: 

"W.  F.  Hardin." 

"Notes  of  J.  Jones  belonging  to  P.  R.  Key, 
left  with  W.  F.  Hardin  for  collection." 

The  note  is  dated  December  10,  1883,  and 
payable  to  P.  R.  Key  or  order  3  years  after 
date.  Appellee  also  executed  three  other 
notes  at  the  same  time  that  he  gave  this  one 
to  P.  R.  Key,  as  consideration  for  the  land 
purchased,  said  three  notes  being  as  follows 
One  for  $100,  due  January  1,  1884;  one 
for  $85,  due  1  year  after  date;  and  one  for 
$83  due  2  years  after  date. 

Appellant  is  the  payee  named  in  said 
notes,  and  he  testified  that  he  is  the  owner 
and  holder  of  the  note  sued  upon.  He  testi- 
fied also: 

"I  don't  know  the  exact  amounts  paid  on  this 
note,  as  payments  have  always  been  made  to  my 
agent,  and  I  do  not  know  of  my  own  knowledge 
whether  all  of  the  payments  have  been  credited 
on  the  note  or  not — my  agent  has  had  charge  of 
the  note— but  I  believe  it  to  be  correct.  I  have 
not  allowed  any  credits  personally ;  my  agents 
have  done  that.  I  believe  all  the  credits  have 
been  allowed  by  my  agent.  I  don't  know  what 
has  become  of  the  three  notes  mentioned,  that 
is,  one  for  $100,  due  January  1,  1884,  one  for 

§84,  due  1  year  after  date,  and  one  for  $83,  due 
years  after  date ;  don't  know  what  become  of 
them.  I  suppose  Henry  had  paid  the  three 
notes  mentioned,  but  1  have  not  canceled  and 
delivered  them  to  him.  I  don't  know  whether 
the  notes  were  ever  canceled  or  not;  I  did  not 
cancel  them,  nor  did  I  authorize  any  one  to  do 
it  for  me.  When  W.  F.  Hardin  collected  from 
the  defendant  the  money  paid  on  the  note  sued 
on  herein,  he  was  acting  as  my  agent;  he  was 
never  the  owner  of  the  note.  It  is  true  that 
my  brother,  F.  H.  Key,  was  also  acting  as  my 
ngent,  and  if  he  collected  anything  on  said  note, 
he  was  doing  so  as  my  agent  I  also  authorized 
L.  G.  Guertin  to  act  as  my  agent,  and  to  act 
as  my  agent  in  receiving  such  payments.  No 
one  outside  of  the  ones  of  W.  F.  Hardin,  F. 
H.  Key,  and  L.  G.  Guertin  had  any  authority  to 
act  as  my  agent  in  receiving  payments  on  said 
note." 

The  evidence  shows  that  W.  F.  Hardin  is 
dead,  but  appellant  offered  no  explanation 
for  not  calling  as  witnesses  the  said  F.  H. 
Key  and  L.  G.  Guertin,  who  were  his  agents 
that  collected  payments  upon  this  note,  and 
appellant  says  that  no  one  except  the  said 
three  agents  had  any.  authority  to  act  as  his 


agent  in  receiving  payments  on  said  note. 
M.  K.  Guertin,  a  witness  for  appellant,  tes- 
tified that  he  asked  appellee  about  this  note, 
but  never  took  the  note  to  him,  and  that  ap- 
pellee told  him — 

"at  that  time  that  he  owed  the  note,  and  if  I 
could  wait  until  he  gathered  his  crop  he  would 

1>ay  it  He  knew  the  note  was  concerning  the 
and  he  was  living  on,  and  was  a  note  he  exe- 
cuted for  a  part  of  the  purchase  money.  I  told 
him  that  I  had  the  note,  and  he  said  he  owed 
it,  and  if  I  would  wait  until  fall,  he  would  pay 
it  I  did  that  for  the  plaintiff.  Mr.  Key;  he 
is  my  uncle,  and  lives  in  West  Texas." 

The  testimony  shows  that  appellee  has 
been  paying  taxes  on  the  land  ever  since  he 
bought  it  from  appellant  in  1883,  and  since 
that  time  has  used  and  occupied  it  as  the 
home  of  himself  and  family,  cultivating  and 
keeping  about  20  acres  of  the  same  Inclosed, 
and  appellee  would  have  proven,  except  for 
objection  by  appellant,  the  following  facts: 

"That  Mr.  W.  F.  Hardin  bad  in  his  posses- 
sion the  note  sued  upon,  and  defendant  paid  said 
Hardin  the  said  note  in  full  a  good  many  years 
ago;  that  he  paid  off  the  note  in  full  to  said 
Hardin  about  the  time  Mr.  Hardin  stopped  at- 
tending to  any  business  on  account  of  the  con- 
dition of  his  mind ;  that  when  Mr.  Merrill  Guer- 
tin asked  him  (defendant)  about  the  note,  he  did 
tell  Mr.  Guertin  he  would  try  to  pay  the  balance 
Mr.  Guertin  claimed  was  due  upon  it,  when  he 
(defendant)  gathered  his  crop,  and  told  Mr. 
Guertin  this  because  Mr.  Guertin  was  a  white 
man,  and  he,  being  a  negro,  thought  it  would  be 
best  to  pay  something  to  Mr.  Guertin,  and  in 
that  way  avoid  having  any  disagreement  with 
Mr.  Guertin  about  it" 

It  is  admitted  that  W.  F.  Hardin  died  in 
1907,  and  that  for  several  years  prior  to  his 
death,  his  health,  bodily  and  mentally,  was 
in  a  serious  condition,  and  that  he  was  total- 
ly Incapacitated  from  giving  attention  to 
any  business  affairs  or  transactions. 

Appellant's  own  testimony  Is  far  from  con- 
clusive that  the  note  has  not  been  paid.  It  is 
true  that  he  says  that  he  does  not  know 
the  exact  amount  paid  on  the  note,  and  does 
not  know  whether  all  the  payments  made  to 
his 'agents  have  been  allowed  as  credits  on 
the  note.  He  says  that  he  believes  the  cor- 
rect credits  are  shown.  The  testimony  shows 
that  personally  he  had  nothing  to  do  with 
the  collection.  Three  credits  are  Indorsed 
on  the  note,  aggregating  $131:95. 

[1]  We  believe  in  this  state  of  the  case, 
without  having  pleaded  payment,  that  the  ap- 
pellee was  entitled  to  his  own  testimony  in 
the  case,  showing  that  he  had  fully  paid  this 
note.'  The  deed  which  was  executed  to  ap- 
pellee on  December  10, 1883,  contains  this  re- 
cital: 

'Now,  therefore.  I,  the  said  P.  R.  Key,  for 
and  in  consideration  of  the  above  promissory 
notes,  which  aggregate  in  principal  the  sum  of 
three  hundred  and  fifty  dollars,  and  which  are 
to  be  vendor  liens  on  the  land  hereinafter  de- 
scribed, have  granted.  *  •  * " 

[2]  We  are  of  opinion  that  the  contract 
was  executory,  following  the  case  of  Ruckley 
v.  Runge,  136  S.  W.  533,  as  held  by  Judge 
Reese.  Rut  while  we  hold  that  the  contract 
was  executory,  It  does  not  follow  that  It 
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would  be  equitable  to  deprive  appellee  of  bis 
land. 

[S]  As  said  In  the  case  of  Moore  v.  Brown, 
48  Tex.  Clv.  App.  623,  108  S.  W.  243,  the  ap- 
pellee purchased  this  property  from  appellant 
on  the  14th  of  February,  1896,  for  $560,  ill 
on  credit,  to  be  paid  In  three  annual  pay- 
ments of  $186.66%  each,  as  evidenced  by 
three  notes,  due,  respectively,  on  the  1st  days 
of  November,  1896,  1897,  and  1898.  This 
suit  was  filed  on  the  8th  of  January,  1904, 
the  facts  showing  that  the  following  pay- 
ments were  made  upon  the  notes:  October 
25,  1897,  $49.50 ;  October,  1898,  $48.68 ;  No- 
vember, 1899,  $33;  November  17,  1900, 
$58.81;  August,  1901,  $254.71. 

"The  appellee  contended  that  he  had  fully 
paid  off  toe  notes.  The  appellee  is  an  old  negro, 
uneducated,  and  relied  upon  appellant  to  keep 
an  account  of  the  payments.  The  court  held 
that  the  appellant  was  not  entitled  to  rescind 
the  sale,  and  held  that  the  sequestration  was 
wrongfully  sued  out.  The  court  gave  judgment 
in  favor  of  appellant  for  the  balance  due  upon 
the  notes,  with  interest,  and  10  per  cent,  on 
the  amount  as  attorney's  fees.  He  found  $375 
rents  in  favor  of  appellee  for  the  time  appellant 
had  been  in  possession  of  the  land  by  virtue  of 
the  sequestration,  and  $25  for  timber  cnt  and 
removed  by  appellant  from  the  land  while  he  has 
been  in  possession.  The  court  found  that  there 
wasTlue  appellant,  after  deducting  the  rents  and 
values  of  timber,  the  sum  of  $456.94,  for  which 
he  rendered  judgment  in  favor  of  appellant 
foreclosing  his  vendor's  lien." 

In  further  passing  on  this  case  on  appeal 
the  court  said: 

"Did  the  trial  court  err  in  refusing  to  rescind 
the  contract  and  give  judgment  for  plaintiff  for 
the  land?  The  contract  was  executory.  Upon 
default  by  the  vendee  in  an  executory  contract 
to  convey  land  the  vendor  has  the  right  to  re- 
scind the  sale  nnd  to  the  immediate  possession 
of  the  land.  Where  part  of  the  consideration 
has  been  paid,  the  right  to  rescind  may  be  de- 
feated by  showing  that  there  has  been  too  long 
a  delay  In  Insisting  on  the  payment  of  the  pur- 
chase money  as  it  falls  due  and  in  treating  the 
contract  as  still  existing.  •  *  •  The  facts 
show  In  this  case  that  the  appellee  Brown  con- 
tinued paying  on  the  notes  up  to  August,  190T, 
at  which  time  he  paid  $254.71:  that  in  his 
opinion  this  paid  the  notes  in  full ;  that  he  re- 
lied upon  appellant  to  keep  an  account  of 
the  payments  and  the  time  of  payment.  The 
parties  kept  figuring  on  the  balance  due  upon 
the  notes,  in  the  language  of  the  witness,  up  to 
the  time  of  filing  this  suit.  Appellee  arranged 
with  Mr.  Connor  to  pay  the  balance  due  on  the 
notes,  and  when  appellee  made  this  fact  known 
to  the  appellant  he  stated:  '1  don't  want  the 
money.  If  I  had  it  I  would  spend  it'  These 
facts  show  that  the  appellant  treated  the  con- 
tract as  subsisting  up  to  the  institution  of  this 
suit,  7  years  from  the  time  of  the  maturity  of 
the  first  note  given  in  payment  of  the  land. 
During  that  time  not  a  suggestion  was  made  by 
appellant  in  reference  to  a  rescission.  The  ap- 
pellee, while  he  had  possession  of  the  land,  made 
permanent  improvements  thereon  equal  in  value 
to  the  rents.  By  reason  of  the  improvements 
made  by  the  appellee  upon  the  land  it  is  worth 
from  $10  to  $12  per  acre.  The  trial  court  held 
that  appellant  was  not  entitled  to  a  rescission. 
The  authorities  sustain  this  holding.  Burkitt 
v.  McDonald,  26  Tex.  Civ.  App.  428,  64  S.  W. 
694;  Moore  v.  Giesecke,  76  Tex.  543,  13  S. 
W.  290;  Tom  and  Wife  v.  Wollhoefer,  81  Tex. 
281." 


The  note  sued  on  In  the  Instant  case  was 
only  $83,  and  credits  are  admitted  to  the  ex- 
tent of  $141.95,  and  it  seems  to  have  been  ad- 
mitted that  the  three  notes  first  due  were 
paid  in  full,  although  the  appellant  had  not 
canceled  either  of  them,  or  delivered  them  to 
appellee,  and  the  note  was  expressly  extended 
three  times,  each  time  some  years  after  ap- 
pellee had  defaulted,  appellant  accepted  pay- 
ments, and  then  from  the  date  of  the  last  cred- 
it shown  on  the  note,  appellant  still  waited 
for  more  than  13  years  before  filing  his  suit. 
In  the  meantime  permitting  appellee  to  make 
use  of  and  Improve  the  land  as  bis  home,  and 
to  otherwise  exercise  acts  of  ownership  over 
It,  without  the  slightest  opposition  from  ap- 
pellant, and  without  any  insistence  by  appel- 
lant that  appellee  pay  him  the  balance  now 
alleged  to  be  due. 

[4]  We  think  the  circumstances  in  this  case 
are  heavy  that  the  debt  has  been  paid,  and 
that  the  notes  being  barred  by  limitation,  the 
right  to  rescind  the  contract  should  not  be 
permitted,  and  appellant  be  allowed  to  recov- 
er the  land. 

While  the  testimony  was  not  admitted  as 
to  the  payment  of  the  note,  though  in  our 
opinion  it  was  admissible,  still  the  circum- 
stances surrounding  this  transaction,  and  the 
fact  that  the  testimony  is  far  from  conclusive 
that  there  Is  any  balance  due  appellant,  would 
go  far  to  explain  the  reason  that  such  a  long 
time  was  permitted  to  elapse  before  Insistence 
on  the  payment. 

[6]  We  believe  that  the  appellee  is  correct 
in  his  conclusion  that  when  the  Legislature 
in  1913  "passed  the  act  which  provides  a  meth- 
od for  extending  notes  secured  by  vendor's 
lien  and  deeds  of  trust,  and  also  fixed  a  limi- 
tation period  for  the  enforcement  of  such 
liens,  It  gave  clear  recognition  to  the  practice 
and  rules  established  by  the  authorities."  By 
the  terms  of  chapter  27,  Acts  of  First  Called 
Session  of  Thirty-Third  Legislature,  the  own- 
er of  vendor's  lien  notes  reserved  In  a  deed 
executed  prior  to  July  14, 1905,  and  which  are 
more  than  4  years  past  due  when  the  act  took 
effect,  shall  have  12  months  after  the  act  takes 
effect  to  obtain  an  extension  of  the  notes,  "or 
bring  suit  to  enforce  the  lien  securing  them, 
if  tame  are  valid  obligations  when  this  act 
takes  effect."  (Italics  ours.)  And,  further  the 
act  provides  that  the  owners  of  vendor's  lien 
notes  reserved  In  deeds  executed  subsequent 
to  July  14,  1905,  shall  have  4  years  after  the 
act  takes  effect  to  obtain  an  extension  of  the 
notes,  "or  bring  suit  to  enforce  the  lien  secur- 
ing tliem,  If  same  are  valid  obligations  and 
not  already  barred  by  the  four  years'  statutes 
of  limitations  when  this  act  takes  effect." 
The  act  further  provides  that  the  owner  of 
the  superior  title  "to  land  retained  in  any 
deed  of  conveyance  •  *  •  shall  have  12 
months  after  this  act  takes  effect  within 
which  to  bring  suit  for  the  land,  if  their  claim 
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to  the  land  Is  not  otherwise  Invalid."  In  the 
light  of  this  record  we  are  of  opinion  that 
there  Is  no  merit  In  the  assignment. 

The  assignments  are  overruled. 

[6]  By  the  fifth  assignment  of  error,  appel- 
lant says  that  the  present  statutes  of  Texas, 
which  undertake  to  stipulate  a  time  within 
which  suit  to  recover  land  should  be  brought 
when  the  superior  title  remains  in  the  vendor, 
are  unconstitutional  and  violative  of  vested 
rights;  hence  the  court  erred  In  rendering 
Judgment  for  defendant.  It  would  serve  no 
useful  purpose  for  this  court  to  go  Into  an  ex- 
tended discussion  as  to  the  constitutionality 
of  this  law,  and  without  going  into  details  as 
to  the  reasons,  pro  or  con,  why  it  may  or  may 
not  be  constitutional,  we  hold  that  the  said 
sections  of  said  act  are  constitutional,  and 
overrule  the  assignment. 

We  have  carefully  gone  over  and  considered 
the  entire  record.  As  said  by  an  eminent 
judge,  In  passing  upon  a  case  In  this  state 
very  similar  to  the  one  in  question,  we  believe 
that  the  judgment  of  the  court  below  is  mani- 
festly correct,  and  that  It  meets  the  equities 
of  the  case. 

Therefore,  the  Judgment  of  the  lower  court 
is,  In  all  things,  affirmed. 


HUGHES  et  al  v.  HUGHES  et  al.   (No.  95.) 

(Court  of  Civil  Appeals  of  Texas.  Beaumont 
Nov.  20,  1916.    On  Motion  for  Rehearing, 
Dec.  21,  1916.) 

1.  Appeal  and  Ebbob  «=  1001(1)— Review— 
Findings. 

A  verdict  based  on  sufficient  evidence  is 
conclusive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  if  3928-3933;  Dec.  Dig.  «=> 
1001(1).] 

2.  Fraudulent   Conveyances   «=»299(1)  — 
Evidence— Sufficiency. 

In  trespass  to  try  title,  evidence  held  to 
support  a  finding  that  a  prior  conveyance  of 
land  was  made  for  the  purpose  of  defrauding, 
hindering,  and  delaying  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  J  876;  Dec.  Dig.  «=» 
299(1).] 

8.  Fraudulent  Conveyances  <3=>174{1)  — 
Title  to  Grantee. 
Where  land  has  been  conveyed  in  fraud  of 
creditors,  the  title  of  the  grantor  passes  to  the 
fraudulent  grantee,  subject  only  to  the  right  of 
the  defrauded  creditors  to  have  the  conveyance 
set  aside;  as  the  court  1b  not  supposed  to  grap- 
ple with  moral  propositions. 

[Ed.  Note.— For  other  cases,  Bee  Fraudulent 
Conveyances,  Cent.  Dig.  §§  530,  542:  Dec.  Dig. 
<8=»174(1).] 

Appeal  from  District  Court,  Newton  Coun- 
ty;  A  E.  Davis,  Judge. 

Action  by  Isabella  Hughes  and  another 
against  T.  M.  Hughes  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Af- 
firmed. 


V.  A  Collins,  of  Beaumont,  for  appellants. 
Wlghtman  &  Hancock,  of  Newton,  for  appel- 
lees. 

BROOKE,  J.  Isabella  Hughes,  joined  by 
her  husband,  F.  F.  Hughes,  acting,  as  she 
claimed,  as  the  administratrix  of  the  estate 
of  J.  R.  West,  deceased,  and  In  her  Indi- 
vidual capacity,  brought  this  suit  against  T. 
M.  Hughes  to  recover  on  three  promissory 
notes  executed  by  said  T.  M.  Hughes  on 
July  4,  1910,  and  payable  to  the  order  of 
J.  R.  West  6,  12,  and  18  months  after  date. 

The  notes  were  vendor's  lien  notes  ag- 
gregating the  sum  of  $9,330,  reserving  a  Hen 
on  a  large  amount  of  land  conveyed  to  T. 
M.  Hughes  by  J.  R,  West  on  July  4,  1910. 

J.  R.  West  died  on  the  11th  day  of  June, 
1911,  before  any  part  of  said  notes  had  been 
paid,  leaving  surviving  him  his  wife,  Isa- 
bella West,  now  Isabella  Hughes,  and  three 
children,  Emmett  West,  Riley  West,  and 
Sam  West,  all  minors,  now  residing  with 
their  mother,  Mrs.  Isabella  Hughes.  The 
deed  from  J.  R.  West  to  T.  M.  Hughes  of 
date  July  4,  1910,  recited  a  cash  considera- 
tion paid  by  said  Hughes  to  the  said  West 
of  $1,000,  and  the  three  notes  above  describ- 
ed and  sued  upon  In  this  suit.  After  the 
death  of  J.  R.  West,  T.  M.  Hughes  sold  a 
portion  of  the  land  conveyed  to  him  by  J.  R. 
West  to  G.  A.  Baker,  and  a  portion  to  B.  O. 
Terry,  or  more  properly,  as  shown  by  the  evi- 
dence, it  was  sold  by  F.  P.  Hughes,  who  had 
previously  married  Mrs.  West,  but  T.  M. 
Hughes  executed  the  deeds,  and  the  money 
for  same  was  paid  over  to  F.  P.  Hughes. 
On  the  29th  day  of  October,  1912,  T.  M. 
Hughes  executed  a  deed  to  S.  A.  Stark,  con- 
veying to  said  Stark  the  residue  of  the  land 
described  in  the  deed  from  said  J.  R.  West 
to  him.  On  October  29,  1912,  said  S.  A. 
Stark  executed  a  deed  passing  the  same 
land  conveyed  to  him  by  T.  M.  Hughes  on 
to  F.  P.  Hughes. 

The  other  defendants  herein  claim  por- 
tions of  the  land  by  deed  from  F.  P.  Hughes 
subsequent  to  October  29,  1912.  All  of  the 
defendants  answered  save  and  except  T.  M. 
Hughes.  The  minor  children  of  Isabella 
Hughes  Intervened  In  the  suit,  and  the  court, 
having  allowed  the  Intervention,  appointed 
Thos.  H.  Casey,  an  attorney  at  law,  guard- 
Ian  for  the  said  minora.  The  plaintiffs  and 
Interveners  made  common  cause  against  the 
defendants.  The  principal  defense  plead: 
was  that  the  transaction  between  J.  R.  West 
and  T.  M.  Hughes  was  a  fraudulent  trans- 
action made  for  the  purpose  of  putting  the 
property  of  said  West  out  of  reach  of  his 
creditors,  that  the  said  West  was  on  the 
bond  of  the  county  depositary,  which  had 
failed,  being1  largely  indebted  to  Newton 
county,  and  that  said  West  was  trying  to 
put  his  property  beyond  the  reach  of  Newton 
county,  and  said  notes  were  fraudulent,  a 
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subterfuge,  and  never  Intended  by  the  par- 
ties  to  same  to  be  paid.  Plaintiffs  replied 
to  the  answer  by  supplemental  petition  and 
trial  amendment,  in  which  they  plead  tres- 
pass to  try  title  to  the  land  against  which 
said  notes  were  a  lien,  and  prayed  for  the 
recovery  of  the  land,  If  there  was  any  rea- 
son why  said  notes  should  not  be  paid.  It 
developed  that  defendants  were  claiming  un- 
der a  release  from  Mrs.  Isabella  Hughes, 
and  also  under  deed  from  Isabella  Hughes 
and  her  husband,  F.  P.  Hughes.  By  further 
trial  amendment  appellants  set  up  the  In- 
validity of  such  release  and  deeds,  that  Mrs. 
Hughes,  being  a  married  woman,  never  ac- 
knowledged said  release  and  deeds  as  re- 
quired by  law,  and  that  at  the  date  of  the 
deeds  from  P.  P.  Hughes  under  which  appel- 
lees claimed  said  F.  P.  Hughes  was  a  minor, 
and  that  he  had  Just  reached  his  majority, 
and  elected  to  repudiate  and  disaffirm  the 
deeds,  and  that  he  had  no  part  of  the  con- 
sideration he  received  from  said  deeds,  and 
was  therefore  unable  to  restore  same. 

The  case  was  submitted  on  special  Issues, 
and  the  jury  found  that  the  deed  from  J.  R. 
West  to  T.  M.  Hughes,  of  date  July  4,  1910, 
was  made  for  the  purpose  of  defrauding, 
hindering,  and  delaying  creditors  of  said  J. 
R.  West,  and  that  said  notes  were  not  to  be 
paid  by  Hughes,  and  that  such  was  the  un- 
derstanding between  West  and  Hughes. 

It  will,  perhaps,  at  the  outset,  be  well  to 
set  out  the  charge  of  the  court  in  full,  viz.: 

"In  this  case  the  court  submits  to  you  certain 
questions  to  be  answered  by  you,  and  which 
questions  when  so  answered  by  you  will  form 
the  basis  on  which  the  court  will  render  judg- 
ment herein.  The  burden  of  proof  rests  upon 
the  plaintiffs  to  show  by  a  preponderance  of  the 
testimony  the  material  allegations  in  their  peti- 
tion; and  the  burden  of  proof  rests  upon  the 
defendants  to  show  by  a  preponderance  of  the 
testimony  that  the  deed  made  by  J.  R.  West  to 
T.  M.  Hughes  on  July  4,  1010,  was  a  fraudu- 
lent conveyance. 

"Question  No.  1:  Do  you  believe  from  the  evi- 
dence in  this  case  that  the  conveyance  made  and 
executed  by  J.  R.  West  conveying  the  property 
in  controversy  to  T.  M.  Hughes,  dated  July  4, 
1910,  was  made,  executed,  and  delivered  for  the 
purpose  of  defrauding,  hindering,  and  delaying 
any  creditor  of  the  said  J.  R.  West?  Ton  will 
answer  this  question  'Yes'  or  'No*  as  you  may 
determine  the  fact  to  be.  To  which  question 
the  jury  answered  'Yes.' 

"Question  No.  2:  Do  you  believe  from  the  evi- 
dence in  this  case  that  J.  R.  West,  at  the  tune 
of  the  execution  and  delivery  of  said  deed,  in- 
tended to  place  his  property  beyond  the  reach 
of  bis  creditors?  You  will  answer  this  question 
'Yes'  or  'No'  as  you  may  determine  the  fact 
to  be.  To  which  question  the  jury  answered 
'Yes.' 

"Question  No.  3:  Do  you  believe  from  the  evi- 
dence in  this  case  that  at  the  time  of  the  exe- 
cution of  said  deed,  on  July  4,  1910,  that  T.  M. 
Hushes  knew  when  he  received  said  deed  that  J. 
R.  West  was  conveying  said  land  recited  in  said 
deed  for  the  purpose  of  placing  his  property  be- 
yond the  reach  of  his  creditors?  You  will  an- 
swer this  question  'Yes'  or  'No'  as  you  may  de- 
termine the  fact  to  be.  To  which  question  the 
jury  answered  'Yes.' 

"Question  No.  4:  Do  you  believe  from  the  evi- 
dence in  this  case  that  J.  R.  West  and  T.  M. 


Hughes  Intended,  at  the  time  of  the  execution 
of  said  notes,  that  T.  M.  Hughes  was  merely  to 
hold  the  land  conveyed  to  him  for  the  purpose  of 
assisting  the  said  J.  R.  West  in  placing  the 
property  of  J.  R,  West  beyond  the  reach  of  his 
creditors,  and  that  the  notes  given  by  T.  M. 
Hughes  to  J.  R  West  were  never  to  be  paid  ? 
You  will  answer  this  question  'Yes*  or  *No'  as 
you  may  determine  the  fact  to  be.  To  which 
question  the  jury  answered  'Yes.'  " 

Also  the  following  Instruction  was  given: 

"Question  No.  5:  Did  G.  A.  Baker  know  at 
the  date  of  the  deed  from  T.  M.  Hughes  to  him 
in  evidence  in  this  case  and  before  ne  paid  the 
money  which  was  paid  to  him  for  said  deed, 
that  T.  M.  Hughes  was  conveying  property  to 
apply  the  proceeds  thereof  on  the  notes  held 
by  the  estate  of  J.  R.  West,  deceased.  Answer 
'Yes'  or  'No'  as  you  find  the  fact  to  be.  To 
which  question  the  jury  answered  'No.' 

"Question  No.  6:  Did  E.  O.  Terry  know  at 
the  time  of  the  deed  from  T.  M.  Hughes  to  him 
in  evidence  in  this  case  and  before  he  paid  the 
money  for  said  deed  that  T.  M.  Hughes  was  con- 
veying property  to  apply  the  proceeds  thereof  on 
the  notes  held  by  the  estate  of  J.  R.  West,  de- 
ceased? Answer  'Yes'  or  *No'  as  you  find  the 
fnct  to  be.  To  which  question  the  jury  answered 
'No.* 

"Question  No.  7:  In  the  conveyance  from  T. 
M.  Hughes  to  S.  A.  Stark,  and  from  said  Stark 
to  F.  P.  Hughes,  was  it  understood  and  intend- 
ed by  each  of  the  parties  thereto  to  put  the 
title  of  the  land  in  controversy  in  this  suit 
into  F.  P.  Hughes  in  trust  for  the  estate  of  J. 
R  West,  deceased?  Answer  'Yes'  or  'No'  as 
you  find  the  fact  to  be.  To  which  question  the 
jury  answered  'Yes.' " 

The  court  also  Instructed  the  jury  that, 
in  addition  to  the  verdict  herein,  as  requested 
by  the  court  on  special  Issues,  they  should 
return  a  verdict  for  the  defendant  S.  A.  Stark 
as  to  the  cross-action  of  the  defendants 
against  said  Stark  on  the  alleged  warranty, 
and  stated  the  form  of  the  verdict,  which 
verdict  on  said  Issue  was  duly  signed  by  the 
foreman  of  the  jury. 

[1]  By  the  first  assignment  of  error  the 
action  of  the  court  is  challenged  in  refusing 
to  give  special  charge  No.  1  of  appellants, 
which  was. an  Instruction  to  find  for  the 
plaintiffs  foreclosing  the  lien,  upon  the 
ground  that  the  testimony  showed  that  J.  R. 
West  intended  to  convey  to  T.  M.  Hughes  the 
title  to  the  land  by  deed  of  July  4,  1910,  and 
that  T.  M.  Hughes  executed  the  notes  In  good 
faith,  fully  intending  to  pay  the  same. 

We  have  examined  the  record,  and,  the 
jury  having  passed  upon  the  Identical  ques- 
tion, and  there  being  evidence  to  support  their 
verdict,  the  first  assignment  Is  in  all  things 
overruled. 

In  the  second  assignment  complaint  is  made 
of  the  failure  of  the  court  to  instruct  the 
jury  to  find  for  the  plaintiff  for  the  amount 
of  the  notes  and  foreclosing  the  lien  on  the 
following  grunds: 

"Where  one  party  intends  to  sell  a  piece  of 
land  and  another  party  intends  to  buy,  both 
parties  acting  in  good  faith  with  each  other, 
intending  the  transaction  to  stand,  only  creditors 
of  the  seller  or  sellers,  or  subsequent  purchasers 
for  value  without  notice,  can  be  heard  to  say 
that  the  transaction  was  other  than  was  intend- 
ed by  the  contracting  parties,  and  Buch  transac- 
tion is  not  tainted  with  such  fraud  as  would 
keep  a  court  of  equity  from  enforcing  it,"  etc. 
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The  jury  found  against  the  contention  of  ap- 
pellants, found  that  the  transaction  between 
West  and  Hughes  was  not  In  good  faith,  and 
we  cannot  say  that  there  is  not  evidence  to 
support  their  finding.  Therefore  the  assign- 
ment is  overruled. 

By  the  third  assignment  of  error  complaint 
is  made  that,  while  the  burden  of  showing 
by  a  preponderance  of  the  evidence  the  trans- 
action between  J.  R.  West  and  T.  M.  Hughes 
was  fraudulent,  the  appellee  failed  to  show 
by  a  preponderance  of  the  evidence  that  said 
transaction  was  fraudulent. 

As  stated  above,  this  matter  was  submitted 
to  the  jury,  and  they  have  found  against  the 
contention  of  appellants,  and  we  cannot  say 
but  that  there  Is  evidence  on  which  to  base 
their  verdict  Therefore  this  assignment  is 
overruled. 

Appellants  concede  in  their  brief  that,  if 
the  eviuence  raised  this  issue,  that  this  find- 
ing would  probably  preclude  a  recovery  on 
the  notes.  The  evidence  is  not,  perhaps,  as 
cogent  to  our  minds  as  it  might  have  been, 
but  there  is  evidence  in  this  record  showing 
and  strongly  tending  to  show,  taking  into 
consideration  all  the  facts  surrounding  the 
transaction,  that  it  was  a  fraudulent  trans- 
action, and  that  It  was  Intended  to  defraud 
the  creditors  of  said  West  T.  T.  Howard 
testified: 

"He  [meaning  West]  told  me  that  he  had  sold 
the  property.  As  to  whether  or  not  be  told  me 
that  he  got  the  cash,  will  say  I  said:  'Did 
you  get  the  money  for  it?  If  you  did  you  are 
lucky.'  And  he  said  'I  got  some,  I  got  the  bal- 
ance in  vendor's  lien  notes,  and  I  can  put  them 
where  they  can't  get  them.'  " 

12J  There  was  evidence  that  we  deem  suf- 
ficient to  support  this  finding,  and,  as  above 
said,  this  assignment  is  overruled. 

Complaint  is  made  by  the  fourth  assign- 
ment that  the  undisputed  evidence  In  the  case 
shows  that  T.  M.  Hughes  conveyed  the  land 
described  in  the  deed  from  J.  R.  West  to 
him,  to  S.  A.  Stark,  to  be  conveyed  to  P.  P. 
Hughes  in  trust  for  the  estate  of  J.  R.  West 
deceased,  and  that  said  Stark  so  conveyed  it 
to  the  F.  P.  Hughes,  In  trust  for  said  estate, 
and  that  defendants  and  each  of  them  bought 
from  F.  P.  Hughes  with  the  full  knowledge 
that  F.  P.  Hughes  was  holding  it  in  trust  for 
the  said  estate,  and  having  full  knowledge  of 
the  beneficial  ownership  of  said  property. 
The  court  should  have  charged  the  Jury  to 
find  for  the  plaintiffs  for  the  land  sued  for. 

The  verdict  of  the  jury  was  against  the 
contention  of  appellants,  and  we  cannot  say 
that  the  testimony  is  not  sufficient  to  support 
the  same.  We  have  carefully  considered 
this  assignment  In  the  light  of  the  record, 
and.  finding  no  merit  in  the  same,  it  Is  over- 
ruled. 

It  is  claimed  by  the  fifth  assignment  of  er- 
ror that  the  court  erred  in  submitting  to  the 
Jury  Question  No.  4  in  its  charge,  because,  it 
is  contended,  if  the  transaction  between  J.  R 
West  and  T.  M.  Hughes  was  fraudulent  and 
for  the  purpose  of  hindering  or  delaying  cred- 
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ltors  in  the  collection  of  debts,  only  creditors; 
or  subsequent  purchasers  for  value  without 
notice  could  call  It  in  question,  and,  the  de- 
fendants not  being  in  either  class,  the  issue 
was  improperly  submitted. 

[3]  The  Jury  has  decided  that  the  deed 
from  West  to  T.  M.  Hughes  was  a  sham, 
and  not  a  sale,  and  therefore,  as  stated  by 
appellant  in  his  brief,  the  court  will  leave  the 
parties  where  they  put  themselves;  will 
neither  assist  West  in  collecting  the  notes 
nor  In  recovering  the  land  back.  When  prop- 
erty has  been  conveyed  In  defraud  of  credi- 
tors, all  the  title  of  the  grantor  passes  to  his 
fraudulent  grantee,  subject  only  to  the  right 
of  the  defrauded  creditors  to  have  the  con- 
veyance set  aside,  so  far  as  the  deed  is  con- 
cerned, and  the  property  made  liable  for  its 
payment  As  to  subsequent  creditors,  the 
title  of  the  grantee  is  good,  and  the  fraud- 
ulent grantor  has  no  right  in  it  whatever. 
He  has  no  title  which  can  descend  to  bis 
heirs,  or  vest  in  his  executor  or  administra- 
tor for  the  payment  of  his  debts,  as  none  but 
prior  creditors  have  any  claim  against  the 
property,  and  the  estate  has  no  title  to  It 
These  creditors  are  the  only  parties  who  can 
sue  to  subject  it  to  their  debts.  Willis  & 
tiro.  v.  Smith,  66  Tex.  658. 

There  is  no  merit  In  this  assignment  and 
it  is  therefore  overruled. 

The  sixth  assignment  is  as  follows: 

"The  undisputed  evidence  in  this  case  showing 
that  the  only  title  the  defendants  had  was  from 
and  under  plaintiffs  Isabella  Hughes  and  F.  P. 
Hughes,  and  at  the  date  of  the  deeds  from  said 
plaintiffs  F.  P.  Hughes  was  a  minor,  and  that 
Isabella  Hughes  was  a  married  woman,  and  that 
immediately  after  reaching  his  majority  F.  P. 
Hughes  disaffirmed  his  deeds  to  defendants,  and 
further  showing  that  the  said  Isabella  Hughes 
was  not  privily  examined  by  the  officer  in  taking 
her  acknowledgment  to  any  of  said  deeds,  but 
that  she  acknowledged  same  over  the  phone,  the 
court  erred  to  the  prejudice  of  plaintiffs  and 
interveners  in  refusing  and  overruling  the  mo- 
tion of  plaintiffs  and  interveners  for  judgment 
on  the  verdict  for  the  land  sued  for  in  the  action 
in  trespass  to  try  title,  as  more  fully  appears 
from  their  bill  of  exception  No.  6  filed  in  this 
cause." 

It  appears  that  the  deeds  upon  their  face 
purport  to  have  been  acknowledged  as  re- 
quested by  law,  both  the  single  acknowledg- 
ment of  the  husband  and  the  separate  ac- 
knowledgment of  the  married  woman,  and 
it  is  not  shown  that  any  of  the  appellees  to 
whom  the  deeds  were  made  had  any  knowl- 
edge or  anything  to  put  them  upon  notice 
that  the  acknowledgments  were  not  legal  and, 
regular  In  all  ways ;  that  there  was  any  de- 
fect and  It  being  undisputed  that  F.  P. 
Hughes  was  the  husband  of  Isabella  Hughes, 
it  is  necessary  that  he  should  join  in  the  ac- 
knowledgment 

Isabella  Hugbes,  for  herself  as  adminis- 
tratrix of  the  estate  of  J.  R.  West,  deceased, 
pleaded  the  minority  of  F.  P.  Hughes  as  to 
said  conveyances,  and  that  he  was  unable  to 
restore  the  purchase  price  of  the  property. 
F.  P.  Hughes  himself  did  not  plead  bis  ml- 
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norlty,  nor  has  he  asked  the  return  of  the 
property.  The  record  Is  silent  as  to  any  evi- 
dence whether  F.  P.  Hughes  was  able  td  re- 
turn the  purchase  price  received  by  him  for 
the  tracts  conveyed  by  him.  The  evidence 
shows  that  certain  of  the  property  was  pur- 
chased by  defendant  from  T.  M.  Hughes ;  that 
the  property  known  as  the  "restaurant  prop- 
erty" was  bought  under  execution  against  F. 
P.  Hughes,  and  nothing  Is  shown  or  indicat- 
ed that  minority  was  pleaded  in  the  case  in 
which  the  judgment  was  rendered  out  of 
which  the  execution  Issued.  The  deeds  exe- 
cuted by  Mrs.  Isabella  Hughes  were  Intro- 
duced In  evidence  without  objection  from  ap- 
pellants, and,  as  above  stated,  contained  the 
certificate  of  the  notary,  John  B.  Forse,  that 
she  did  appear  before  him.  This  assignment 
is  overruled. 
The  seventh  assignment  Is  as  follows: 
"Even  though  the  transaction  between  J.  B. 
West  and  T.  M.  Hughes  were  so  tainted  with 
fraud  as  to  make  said  notes  non  collectible  and 
to  put  an  indefeasable  title  to  said  land  in  T. 
M.  Hughes,  yet,  if  he,  the  said  T.  M.  Hughes,  ac- 
knowledged the  right  and  title  to  said  land  to 
be  in  the  estate  of  J.  B.  West  and  acknowledged 
himself  holding  for  said  estate,  any  purchasers 
from  T.  M.  Hughes  with  knowledge  of  his 
trusteeship  and  with  knowledge  of  the  beneficial 
ownership  of  said  land  acquired  no  title  to  said 
land,  and  the  deed  from  T.  M.  Hughes  to  E.  O. 
Terry  of  date  August  8,  1912,  and  from  T.  M. 
Hughes  to  G.  A.  Baker,  of  date  September  12, 
1912,  passed  no  title  to  the  said  Terry  and  the 
said  Baker." 

The  direct  proposition  was  put  before  the 
Jury,  and  they  were  asked  in  so  many  words 
whether  E.  O.  Terry  and  G.  A.  Baker  had 
any  knowledge  of  the  trusteeship  or  any 
knowledge  of  the  beneficial  ownership  of  said 
land  In  T.  M.  Hughes  or  not  The  Jury  has 
passed  upon  this  question,  and  we  see  no 
reason  to  disturb  their  verdict  on  this  issue. 
The  assignment  is  therefore  overruled. 

The  eighth  assignment  of  error  Is  as  fol- 
lows: 

"If  by  reason  of  the  fraud  in  the  transaction 
between  J.  R.  West  and  T.  M.  Hughes,  of  date 
July  4,  1910,  an  indefeasible  title  to  said  land 
was  in  T.  M.  Hughes,  but  he  exercised  the  op- 
tion to  treat  himself  as  the  trustee  of  J.  ft. 
West,  or  after  his  death,  of  his  estate,  purchas- 
ers from  or  under  him  with  knowledge  of  such 
fact  acquired  no  title  by  such  purchase,  and,  the 
undisputed  evidence  showing  that  the  said  T. 
M.  Hughes  acknowledged  the  title  to  said  land 
to  be  in  the  estate  of  J.  R.  West  after  he  failed 
to  nay  off  the  said  notes,  the  court  erred  to  the 
prejudice  of  plaintiffs  and  interveners  in  not 
rendering  judgment  for  plaintiffs  and  interven- 
ers on  their  action  in  trespass  to  try  title." 

We  are  not  supposed  to  grapple  with  moral 
propositions  In  this  court,  so  far  as  what  is 
or  Is  not  the  moral  duty  of  any  man.  The 
Jury  has  said  this  was  a  fraudulent  transac- 
tion. This  court  will  not  lend  Its  assistance 
to  and  Interfere  In  the  matter,  but  will  leave 
the  parties  where  it  found  them.  We  be- 
lieve that  the  real  issues  of  the  case  were 
submitted  to  the  Jury,  and  that  they  were, 
In  the  light  of  surrounding  circumstances, 


considered  by  the  Jury,  and  the  jury  verdict 
was  warranted. 

We  believe  that  the  appellants  have  had  a 
fair  and  Impartial  trial,  and  we  are  not  dis- 
posed to  disturb  this  verdict.  So  believing, 
the  remaining  assignment  is  overruled,  and 
the  Judgment  of  the  lower  court  la  In  all 
things  affirmed. 

It  Is  so  ordered. 

On  Motion  for  Rehearing. 

It  Is  strenuously  urged  that  our  finding 
under  the  "fourth  assignment  of  error"  that 
the  jury  had  determined  that'  the  purchasers 
of  the  land  had  no  knowledge  of  the  alleged 
fact  that  F.  P.  Hughes  was  holding  only  as 
trustee  for  the  estate  of  J.  R.  West,  deceased, 
was  error.  This  criticism  of  the  action  of 
the  court  Is  just,  and  we  were  In  error  in 
concluding  that  the  jury  so  found. 

The  facts  show  that  the  purchasers  from 
F.  P.  Hughes  had  notice  that  the  said  F.  P. 
Hughes  did  not  pay  any  consideration  for 
the  transfer  from  T.  M.  Hughes.  However, 
we  are  of  the  opinion  that  this  does  not  al- 
ter the  conclusion  arrived  at  In  the  disposi- 
tion of  this  cause. 

We  have  again  gone  over  carefully  the  rec- 
ord, and  believe  that  the  disposition  of  said 
cause  Is  correct;  therefore  the  motion  for 
rehearing  is  in  all  things  overruled. 


CHESSON  v.  LA  FLORE.    (No.  132.) 

(Court  of  Civil  Appeals  of  Texas.  Beaumont 
Nov.  29,  1916.    Rehearing  Denied 
Jan.  24,  1917.) 

Boundaries    <S=3(6)— Constbuction— Lines 

Located  and  Measured. 
Where  the  boundaries  of  a  grant  as  actually 
located  and  measured  on  the  ground  were  so  de- 
scribed in  the  deed,  they  are  the  limits  of  the 
grantee's  rights,  although  the  parties  intended 
to  make  the  northern  line  common  with  the 
northern  boundary  of  a  larger  tract  erroneously 
surveyed  and  subsequently  found  to  be  further 
north  than  the  boundary  described  in  the  deed. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  {§  24-29;  Dec.  Dig.  ®=>3(6)J 

Appeal  from  District  Court,  Orange  Coun- 
ty; A.  E.  Davis,  Judge. 

Action  by  Henry  La  Flore  against  Clifton 
Chesson.  Judgment  for  plaintiff,  and  de- 
fendant appeals.   Reversed  and  rendered. 

Holland  &  Holland,  of  Orange,  for  appel- 
lant. Blsland  &  Bruce  and  J.  T.  Adams,  all 
of  Orange,  for  appellee. 

BROOKE,  J.  This  is  an  action  of  trespass 
to  try  title  brought  by  appellee  against  ap- 
pellant to  recover  a  part  of  the  William  Dy- 
son league  of  land  In  Orange  county.  There 
was  a  plea  of  not  guilty,  pleas  of  five  and  « 
ten  years'  limitation,  and  Improvements  in 
good  faith.  Judgment  was  for  plaintiff. 

The  land  sued  for  Is  a  part  of  a  60-acre 
tract  formerly  owned  by  one  Simeon  Michel, 
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who  Is  relied  on  as  the  common  source  of 
title.  When  the  parties,  plaintiff  and  de- 
fendant, acquired  their  respective  portions 
of  this  60-aere  tract,  the  northern  boundary 
was  along  a  public  road  opened  and  supposed 
to  be  on  the  north  line  of  the  Dyson  league. 
Subsequently  It  was  ascertained  that  the 
north  line  of  the  Dyson  league  lay  about  70 
varas  further  north,  and  a  new  public  road 
was  established  on  the  new  line.  This  gave 
rise  to  the  issue  in  this  suit,  it  being  the 
basis  of  plaintiff's  suit  that  moving  the  north- 
ern line  of  the  Dyson  70  varas  further  north 
automatically  moved  the  north  line  of  the 
60-acre  tract,  which  called  for  the  same  dis- 
tance, thereby  giving  65  acres  to  the  60- 
acre  tract,  and  defendants  being  the  owner 
of  20  acres  on  the  north  and  plaintiff  the 
owner  of  the  remainder,  would  own  the  5 
acres  on  the  south  made  vacant  by  moving 
the  defendant's  land  6  acres  north,  and  It 
is  this  5  acres  that  is  the  subject  of  the 
suit  In  other  words,  and  perhaps  it  might 
be  well  to  restate  It  thusly:  Trevllle  Gran- 
ger, Sr.,  died  In  1887,  owning  approximately 
the  northern  1,600  acres  of  the  William 
Dyson  survey  in  Orange  county,  Tex.  Tre- 
vllle Granger,  Sr.,  left  five  heirs,  among 
whom  was  TreviUe  Granger,  Jr.  A  partition 
was  had  between  these  five  heirs,  and  Tre- 
vllle Granger,  Jr.,  was  awarded  the  800  acres 
lying  on  the  north  of  the  tract  This  was 
afterwards  partitioned  Into  60-acre  tracts, 
among  the  heirs  of  TreviUe  Granger,  Jr., 
and  the  60-acre  tract  referred  to  in  this  suit 
was  awarded  to  Madeline  Wllkerson,  wife  of 
John  Wllkerson,  who  afterwards  conveyed 
the  same  to  Simeon  Michel.  Simeon  Michel 
lived  on  the  tract  at  the  time  of  the  partition 
between  the  Trevllle  Granger,  Sr.,  heirs. 
Both  appellant  and  appellee  derived  title 
from  Simeon  Michel.  The  60  acres  of  land, 
more  or  less,  was  described  as  follows: 

"Beginning  on  the  northwest  line  of  William 
Dyson  survey,  a  post  in  prairie.  Thence  south 
1000  varas  to  a  post  in  prairie.  Thence  east  344 
varas  to  a  post  in  prairie.  Thence  north  1000 
varas  to  a  post  for  corner.  Thence  west  844 
varas  to  the  place  of  beginning." 

This  deed  is  the  origin  of  plaintiff's  title, 
and  plaintiff  makes  no  proof  of  title  beyond 
It,  and  relies  upon  it  being  the  common 
source  of  title.  In  May,  1896,  Michel  and 
wife  sold  Jule  Gott  15  acres  of  the  60-acre 
tract,  commencing  at  its  northeast  corner. 
This  15  acres  passes  regularly  into  the  defend- 
ant, Chesson;  that  is,  Jules  Gott  to  Henry 
Ruff,  Henry  Ruff  to  John  Wllkerson,  John 
Wjllkerson  to  Clifton  Chesson.  In  June,  1905, 
Anna  Michel  conveyed  to  defendant  Chesson 
6  acres  adjoining  the  15  acres.  This  makes 
the  20  acres  owned  by  defendant.  Four  or 
five  years  after  the  sale  of  the  Chesson  two 
tracts,  Anna  Michel  conveyed  to  plaintiff  the 
balance  of  the  60  acres,  excepting  the  20 
acres  owned  by  defendant.  The  particular 
60  acres  to  which  this  suit  applies  was  ac- 
tually run  on  the  ground  by  the  surveyor 
and  the  lines  marked  on  the  ground  by  the 


surveyor,  and  Its  ownership,  as  stated  above, 
fell  to  Madeline  Wllkerson,  wife  of  John 
Wllkerson,  who  Immediately  sold  the  land  as 
thus  actually  located  to  Simeon  Michel,  on 
November  8,  1895,  and  Michel  immediately 
went  into  possession.  Michel  and  his  ven- 
dee, down  to  and  Including  defendant,  have 
been  in  continuous  possession  since  that 
time.  The  defendant,  Chesson,  acquired  un- 
der Michel  two  tracts,  parts  of  this  60-acre 
tract,  one  of  15  acres  on  March  9,  1903,  and 
one  of  5  acres  June  10,  1905.  The  plaintiff 
acquired  under  Michel  the  remaining  portion 
of  the  60-acre  tract,  December  15,  1908,  his 
deed  describing  the  land  as  follows: 

"All  that  certain  tract  or  parcel  of  land  lying 
and  being  situated  in  the  county  of  Orange  and 
state  of  Texas,  and  containing  60  acres  save  and 
except  20  acres  of  land  heretofore  sold  to  Cliff 
Chesson  out  of  the  north  part  of  said  60  acre 
tract.  Said  60  acres  being  a  part  of  the  William 
Dyson  survey  of  land  and  described  as  beginning 
at  a  post  in  the  prairie  on  the  north  boundary 
line  of  said  William  Dyson  survey,  thence  south 
1000  vrs.  to  a  post  in  prairie.  Thence  eaBt  344 
vrs.  to  post  in  prairie.  Thence  north  1000  vrs.  to 
post  for  corner.  Thence  west  344  vrs.  to  the 
place  of  beginning,  it  being  intended  to  convey 
to  the  said  Henry  La  Flore.  Jr.,  40  acres  of 
land  more  or  less  out  of  said  60  acre  tract." 

Defendant's  deed  to  his  15-acre  tract  de- 
scribes it  as  follows: 

"Commencing  at  the  N.  E.  corner  of  a  60  acre 
tract  of  land  sold  by  Levy  Wilkerson  and  wife 
to  Simeon  Michel  as  per  deed  dated  Nov.  28. 
1888 ;  thence  west  250  vrs. ;  thence  south  339 
vrs.;  thence  E.  250, vrs.;  thence  north  339  vrs. 
to  the  place  of  beginning,  containing  fifteen  acres 
of  land,  being  the  same  land  conveyed  by  Henry 
Ruff  and  Felevmon  Ruff,  husband  and  wife  to 
John  Wilkerson  by  deed  dated  the  8th  day  of 
Dec.,  1902,  to  which  reference  is  here  made  for 
better  description." 

And  his  5-acre  tract  is  described  as  fol- 
lows: 

"Commencing  at  the  northwest  corner  of  a  fif- 
teen-acre tract  of  land  now  owned  by  the  Baid 
Chesson.  Thence  west  to  the  land  of  Mrs.  Sis 
Granger,  thence  south  334  vrs.  to  corner,  thence 
east  to  the  Chesson  fifteen  acre  tract  of  land, 
thence  north  to  the  beginning  to  contain  five 
acres  of  land  more  or  less  the  same  being  a  part 
of  the  Wm.  Dyson  headright  survey." 

Defendant's  15-acre  tract  is  described  in 
the  deed  from  Michel  to  Gott  as  follows: 

"All  that  certain  tract  or  parcel  of  land  be- 
ing a  part  of  the  Wm.  Dyson  headright  survey 
in  Orange  county  west  of  Cow  Bayou  com- 
mencing at  the  N.  E.  corner  of  a  sixty  acre  tract 
of  land  sold  by  Levy  Wilkerson  and  wife  to  Sim- 
eon Michel  as  per  deed  dated  November  28th, 
1888;  thence  W.  250  vrs.;  thence  S.  339  vrs.; 
thence  E.  250  vrs.;  thence  N.  339  vrs.  to  the 
place  of  beginning  to  contain  fifteen  acres  of  land 
and  no  more." 

The  60-acre  tract  was  thus  located  and 
measured  on  the  ground,  and  It  stands  by 
that  location.  To  our  minds,  it  makes  no 
difference  that  the  parties  Intended  to  make 
its  northern  line  common  with  the  Dyson 
line,  and,  perhaps,  thought  that  they  were 
doing  this.  Nevertheless,  the  fact  remained 
that  It  was  not  done.  Therefore,  in  our 
Judgment,  this  is  not  a  boundary  suit,  for  the 
way  we  view  the  case  is  that  It  makes  no 
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difference  where  the  true  northern  bound' 
ary  line  of  the  Dyson  survey  Is  located. 
Michel,  efter  the  location  and  survey  of  the 
60-acre  tract  was  fixed  and  fully  defined  and 
located  on  the  ground,  sold  first  to  this  ap- 
pellant 15  acres,  and  later  sold  5  acres,  and 
this  was  located  on  the  ground.  How  could 
It  be  said,  In  view  of  these  facts,  that  the 
fact  that  the  true  northern  line  of  the  Dyson 
was  found  to  be  70  varas  further  north,  that 
this  actual  location  of  the  15-acre  tract  and 
the  6-acre  tract,  within  the  well-defined  lim- 
its of  the  60-acre  tract  which  had  been  ac- 
tually located  and  was  well  defined,  could 
have  any  bearing,  so  far  as  the  removal  of 
the  appellant's  two  tracts  was  concerned,  and 
that  they  were  in  any  way  dependent  upon 
the  true  north  line  of  the  Dyson?  How- 
ever, we  are  not  left  in  any  confusion  as  to 
what  the  law  would  be  and  is  under  cir- 
cumstances oft  like  character,  for  in  the  case 
of  Koenlgheim  v.  Miles,  which  was  a  case  de- 
cided by  the  Supreme  Court,  67  Tex.  122,  2 
S.  W.  86,  the  court  says: 

"The  evidence  clearly  shows  that  the  north 
boundary  line  of  survey  No.  323  is  several  hun- 
dred yards  further  south  than  it  was  supposed 
to  be  when  the  deed  from  De  Witt  to  Miles  was 
executed,  as  has  previously  been  stated.  The 
defendants,  who  have  assigned  errors,  pleaded  in 
reconvention,  and  Set  up  claim  to  the  tract  of 
land  in  the  true  northeast  corner  of  survey  No. 
323,  which  corresponded  to  the  boundaries  in 
their  deed.  Their  plea  contained  the  statutory 
elements  of  an  action  to  try  title.  Testimony 
was  introduced  by  plaintiff  to  Bhow  that  the 
land  conveyed  in  the  deed  was  situate  in  the 
northeast  corner  of  the  survey  as  it  was  then 
supposed  to  be,  and  not  in  the  northeast  oor- 
ner  of  the  survey  as  subsequently  established, 
and  it  was  satisfactorily  proved  that  the  tract 
had  been  surveyed  upon  the  ground  and  its  cor- 
ners marked,  and  that  the  description  in  the 
deed  corresponded  accurately  with  these  marks. 
The  agent  through  whom  the  purchase  was  made 
testified  that  this  was  the  land  actually  sold  and 
intended  to  be  conveyed,  and  Miles  himself  tes- 
tified that  he  went  into  possession  and  built  a 
house  upon  it.  Now  the  appellants  in  the  cross- 
appeal  claim  that  by  reason  of  the  fact  that  the 
deed  called  for  the  northeast  corner  of  survey 
No.  323  they  have  the  right  to  claim  the  land 
in  the  northeast  corner  of  the  true  survey,  em- 
braced by  lines  running  the  course  and  distance 
called  for  in  the  deed,  or  at  least  all  of  that 
tract  which  is  included  in  the  conveyance  from 
De  Witt  to  plaintiff,  and  that  it  was  error  to  ad- 
mit the  evidence  showing  that  the  land  described 
in  his  deed  was  not  a  part  of  the  true  survey. 
But  the  law  does  not  sustain  his  claim.  Having 
bought  a  well-defined  tract  marked  upon  the 
ground,  he  acquired  such  title  as  his  grantor  had 
in  this,  and  no  right  to  any  other  land.  If  the 
call  for  the  northeast  corner  of  survey  No.  323 
was  false  (and  the  evidence  showed  that  this 
was  a  fact),  this  call  must  be  rejected  and  disre- 
garded. The  rule  is  general  that  the  boundaries 
of  a  grant  as  actually  surveyed  are  the  limits 
of  the  grantee's  right,  and  will  control  calls  for 
the  unascertained  boundaries  of  existing  sur- 
veys" 

—and  likewise,  in  the  case  of  Blasslngame 
v.  Davis,  68  Tex.  596,  5  S.  W.  402,  the  court 
says: 

"The  matter  in  controversy  in  this  case  is  the 
location  of  the  division  line  between  two  tracts 
of  land,  one  of  43«/io  acres,  owned  by  Blassin- 
game,  and  the  other  of  202«/io  acres  belonging 
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to  the  appellee.  Both  these  tracts  at  one.  time 
belonged  to  Mrs.  Francis  Ann  Lacey,  and  form- 
ed one  tract  of  246  acres.  On  August  13,  1860, 
she  conveyed  the  first-named  tract  to  Mary  H. 
Arnold,  and  by  mesne  conveyances  it  became  the 
property  of  Blassingame  in  1866.  Mrs.  Lacey's 
deed  to  Mary  Arnold  described  the  land  convey- 
ed by  metes,  bounds,  and  landmarks,  and  it  was 
satisfactorily  shown  upon  the  trial  that  ties* 
lines  were  actually  run,  and  that  the  landmarks 
were  made,  and  were  at  the  proper  course  and 
distance  from  each  other. 

"In  September,  1861,  Mrs.  Lacey  and  her  hus- 
band conveyed,  to  the  person  under  whom  the 
appellees  claim,  the  remainder  of  the  246-acre 
tract,  after  excepting  from  the  conveyance  the 
portion  previously  deeded  to  Mary  H.  Arnold. 
In  describing  the  remainder  thus  conveyed,  the 
southwest  corner  of  the  Blassingame  land  was 
made  the  southeast  corner  of  the  Davis  tract, 
the  western  line  of  the  former  was  made  the 
eastern  line  of  the  latter,  and  the  northwest  cor- 
ner of  the  former  the  northeast  corner  of  the 
latter.  The  description  by  bearing  trees  of  these 
common  corners  was  the  same  in  each  deed,  and 
the  course  and  distance  of  the  corner  boundary 
was  identical.  These  corners  were  identified  by 
persons  who  had  seen  some  of  the  bearing  trees 
and  the  remnants  of  others,  which  was  the  case 
also  with  reference  to  the  beginning  or  south- 
east corner  of  the  Blassingame  survey,  and  the 
common  or  division  line  between  the  two  tracts 
was  shown  to  have  been  marked  throughout  its 
entire  length,  from  the  southwest  to  the  north- 
west corner  of  Blassingame. 

"It  is  claimed  by  the  appellees  that  these  facta 
fix  the  boundary  between  them  and  Blassingame 
at  the  marked  line  referred  to,  and  the  judgment 
below  is  in  accordance  with  their  claim.  On  the 
other  hand,  the  appellant  contends  that  the  sur- 
veyor who  originally  ran  off  the  43Vio-»cre 
tract  made  a  mistake  in  the  beginning  corner, 
commencing  the  survey  80  varas  east  of  the 
Lacey  tract,  and  on  land  belonging  to  one  Nail, 
instead  of  at  the  southeast  corner  of  the  tract 
above  mentioned.  This  was  fully  established  by 
the  evidence ;  and  it  was  further  shown  that  if 
he  had  commenced  at  the  true  southeast  corner 
of  the  Lacey  tract,  as  required  by  the  field  notes 
of  his  survey,  and  then  run  the  course  and  dis- 
tance of  the  first  line,  the  southwest  corner  of 
Blassingame  would  have  been  so  located  as  to 
place  the  division  line  80  varas  west  of  where  it 
is  situated  according  to  well-defined  artificial 
objects. 

"The  effect  of  the  surveyor's  mistake  was  to 
put  the  entire  43*/i0-acre  survey  80  varas  east 
of  where  it  should  have  been,  and  the  appellant 
says  the  court  below  should  have  located  it  in 
the  proper  place.  But  this  would  have  been  to 
change  the  boundaries  of  a  survey  marked  upon 
the  ground  23  years  before,  and  at  the  time 
when  it  was  first  severed  from  the  original  246 
acres,  of  which  it  had  formed  a  part.  The  court 
would  have  disregarded  a  cardinal  rule  in  ascer- 
taining the  true  boundaries  of  a  survey,  which 
requires  the  footsteps  of  the  surveyor  to  be  fol- 
lowed, and  instead  thereof  have  laid  out  a  path 
which  he  should  have  pursued.  It  would  have 
substituted  intention  for  actual  fact,  and  instead 
of  ascertaining  the  true  location  of  the  survey, 
wonld  have  removed  it  to  where  it  should  have 
been  placed.  This  would  have  violated  the 
plainest  principles  of  law,  and  in  the  present 
case  worked  great  injustice.  Here  the  lines  of 
the  lands  bought  from  Mrs.  Lacey  by  the  per- 
son under  whom  Blassingame  claims  were  de- 
fined and  fixed  by  artificial  marks  and  objects 
long  before  she  sold  to  George  Davis,  the  ances- 
tor of  the  appellees.  With  these  well-marked  ob- 
jects before  his  eyes  he  bought  all  the  balance  of 
the  246-acre  tract,  and  he  bought  up  to  them, 
as  appears  from  the  call  of  his  deed.  If  they 
were  wrong,  it  was  not  his  fault,  but  in  part, 
at  least,  the  fault  of  the  person  who  originally 
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bought  the  43«/io  acres  from  Mrs.  Lacey  and  i 
under  whom  Blassingame  claims.   For  this  fault 
the  appellees  should  not  suffer  and  be  made  to ! 
lose  a  part  of  their  land  for  the  benefit  of  appel- 1 
lant,  whose  vendor's  conduct  led  their  ances- 1 
tors  to  purchase  up  to  the  line  claimed  by  them"  j 
— which,  Indeed,  seems  to  dispose  and  set 
at  rest  the  contention  of  the  parties  In  this  | 
case.   Mrs.  Michel,  also,  it  Is  contended  by 
the  appellant,  while  she  owned  the  land,  and 
while  she  was  an  adjoining  owner  with  the 
appellant,  pointed  out  to  him  the  dividing 
line  between  them.    She  and  her  husband 
were  defendant's  vendors.    Upon  this1  line 
defendant  seems  to  have  built  his  fence,  and 
it  seems  that  his  fence  is  now  upon  this  line. 
We  do  not  deem  it  necessary,  in  view  of  the 
authorities  as  cited,  and  which  we  think  are 
conclusive,  that  any  comment  be  made  in  ref- 
erence to  the  action  of  the  court  or  Jury. 
As  a  legal  proposition,  the  fact  that  the  ap- 
pellant's land  was  plainly  marked  and  de- 
fined on  the  ground,  both  the  60-acre  tract,  j 
and  his  15  and  6  acre  tracts,  would  preclude 
any  recovery  on  the  part  of  the  appellee  in 
this  case.    Therefore,  having  examined  the 
record,  and  believing  that  the  judgment  ren- 
dered against  this  appellant  was  error,  we 
are  of  opinion  that  this  cause  should  be  re- 
versed, and  should  be  here  rendered  in  favor 
of  appellant;  and  it  is  so  ordered. 
Reversed  and  rendered. 


NILES  et  al.  v.  HOUSTON  OIL  CO.  OF 
TEXAS  et  al.   (No.  141.) 

(Court  of  Civil  Appeals  of  Texas.  Bppumont 
Nov.  29,  1916.   Rehearing  Denied 
Dec.  21, 1916.) 

1.  Deeds  «=»193  —  Affidavit  or  Fobgebt  — 

BURDEN  OF  PBOOF. 

In  trespass  to  try  title,  filing  by  plaintiffs  , 
of  affidavit  of  forgery  of  deed  through  which 
defendants  derived  title  put  upon  defendants  the 
burden  of  proving  the  execution  of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  55  562-573 ;  Dec.  Dig.  «=>198.] 

2.  Evidence  «j=»187— Best  and  Secondary— 
Preliminabies  to  Admission  or  Secondabt 
Evidence. 

In  trespass  to  try  title,  it  was  error  to  ad- 
mit a  certified  copy  of  a  deed  where  issue  was 
raised  as  to  the  genuineness  of  the  original  and 
there  was  failure  to  account  for  the  nonproduc- 
tion  of  the  original,  and  there  had  been  a  prior 
conveyance  of'  the  same  land  by  the  same  gran- 
tor, the  signature  to  which  was  not  called  in 
question,  or,  at  least,  it  was  an  issue  that  should 
have  been  submitted  to  the  jury  for  determina- 
tion. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  U  674,  675 ;  Dec.  Dig.  «=>187.] 

3.  Deeds  «=»25  — Natube  or  Instbument — 
"Quitclaim  Deed." 

A  deed  undertaking  to  "warrant  or  defend 
from  all  persons  claiming  under"  the  grantor 
was  a  "quitclaim  deed." 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S  49 ;  Dec.  Dig.  «=»25. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Quitclaim  Deed.] 


4.  Vendob  and  Purchases  «J=>242  —  Bona 
Fide  Ptjbchaseb—  Bubden  of  Pboof. 

It  is  incumbent  upon  a  person  who  is  seek- 
ing to  set  aside  a  prior  conveyance  upon  the 
ground  that  he  is  an  innocent  purchaser  with- 
out notice  to  establish  the  fact  that  would  con- 
stitute him  such  bona  fide  purchaser. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  608-605;  Dec.  Dig. 
<g=»242.] 

5.  Vendob  and  Pubchabeb  <g=>224  —  Bona 
Fide  Purchaser— Claimant  under  Gran- 
tee in  Quitclaim  Deed. 

That  a  person's  deed  to  land  is  a  warranty 
deed  does  not  constitute  him  a  bona  fide  pur- 
chaser, where  the  deed  to  his  grantor  from  which 
he  derives  title  is  a  quitclaim  deed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ft  469-473;  Dec.  Dig. 
«=>224.] 

6.  Adverse  Possession  <8=»  100(6)— Extent  or 
Possession— Restricted  Lease. 

Where  claimant  of  a  league  of  land  made 
a  lease  of  the  "use,  occupancy,  and  enjoyment, 
rent  free,  of  the  house,  fields,*  and  improve- 
ments, now  occupied"  by  a  tenant  "and  situated 
on  the  league,"  such  lease,  notwithstanding  the 
tenant  agreed  therein  "to  occupy  and  hold  pos- 
session of  said  league  of  land  for  the  claim- 
ant, was  a  lease  of  a  restricted  parcel,  the  use 
essential  to  title  under  the  statute  being  restrict- 
ed to  the  parcel;  it  being  manifestly  not  in- 
tended to  lease  the  whole. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  j)|  563-566,  668-571,  573; 
Dec.  Dig.  «=»100(6).f 

7.  Adverse  Possession  «=sll4(2)— Extent  or 
Possession— Evidence. 

Evidence  in  trespass  to  try  title  held  not  to 
show  that  tenant  holding  under  such  restricted 
lease,  extended  his  possession  beyond  the  parcel 
he  was  occupying  over  the  tract  claimed. 

□3d.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  685,  686 ;  Dec.  Dig.  <8=> 
H4(2).j 

8.  Adverse  Possession  «=>  100(1)— Extent  or 
Claim. 

A  man  cannot  enter  upon  the  premises  of 
another,  restricting  his  claim  to  a  small  portion 
of  such  land  of  another,  and,  when  the  time  of 
limitation  has  arrived,  claim  the  entire  tract 
by  limitation. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  J  547 ;  Dec.  Dig.  «=>100(1).] 

9.  Appeal  and  Errob  <®= 204(1)— Objection 
Below— Admission  of  Evidence. 

Error  in  the  admission  of  testimony,  not 
seasonably  objected  to,  cannot  be  considered  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  5  1258 ;  Dec  Dig.  «=>204(1) ; 
Trial,  Cent.  Dig.  §  172.] 

Appeal  from  District  Court,  Hardin  Coun- 
ty ;  J.  Llewellyn,  Judge. 

Action  by  Horace  Word  against  the  Hous- 
ton Oil  Company  of  Texas  in  which  Edith  L. 
Nlles  and  others  intervened.  From  Judg- 
ment for  defendants,  Interveners  appeal.  Re- 
versed and  rendered 

W.  D.  Gordon,  Thos.  J.  Boten,  and  H.  G. 
Russell,  all  of  Beaumont,  for  appellants. 
Parker  &  Kennerly  and  Fred  L.  Williams, 
all  of  Houston,  for  appellees. 

BROOKE,  J.  Appellants  intervened  in  a 
case  styled  Horace  Word  v.  Houston  Oil 
Company  of  Texas  in  the  trial  court,  seeking 
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to  recover  the  George  W.  Brooks  league  of 
land,  and  made  the  usual  allegations  In  a 
trespass  to  try  title  suit  The  litigation  nar- 
rowed down  In  the  court  below  to  a  contest 
between  the  present  appellants  as  plaintiffs 
and  the  Houston  Oil  Company,  Its  coclalm- 
ants,  as  defendants.  The  trial  resulted  in  a 
verdict  being  peremptorily  Instructed  for  the 
appellees. 

The  land  was  originally  granted  to  George 
W.  Brooks  as  a  colonist  headrlght  Appel- 
lants presented  to  the  court  the  following 
chain  of  title: 

(1)  Original  deed  or  power  of  attorney 
from  George  W.  Brooks  to  Arthur  Henrie, 
dated  February  3,  1836,  as  follows: 

"Know  all  men  by  these  presents:  That  I, 
George  W.  Brooks  in  consideration  of  the  sum 
of  $1,300.00  to  me  paid  by  Arthur  Henrie.  the 
receipt  of  which  I  do  hereby  acknowledge  I 
have  this  day  made  constituted  and  appointed, 
and  by  these  presents  do  constitute  and  appoint 
Arthur  Henrie  my  sole,  true  and  lawful  Atty., 
for  me  and  in  my  name  to  bargain,  sell  and  con- 
vey and  receive  pay  for  and  execute  title  in  my 
name  to  one  sitio  of  land  which  said  sitio  was 

f ranted  and  dated  on  the  22d  day  of  August, 
835,  by  George  Antonio  Nixon,  commissioner, 
to  grant,  titles  in  the  colonies  of  Bennet,  Za- 
vala and  Vehlien,  and  having  shape,  marks  and 
description  as  will  more  fully  appear  by  the 
map  or  plan  accompanying  said  title  and  here- 
by granting  to  said  Arthur  Henrie  full,  free 
and  perfect  administration  of  all  my  rights  pow- 
ers in  and  to  said  sitio  of  land,  with  irrevocable 
power  in  my  Atty.  to  take  possession  of,  hold, 
enjoy,  sell  alien  convey  and  good  title  make  in 
my  name  to  any  person  or  persons  for  said  sitio 
Of  land,  hereby  ratifying  and  confirming  all 
lawful  acts  in  the  premises  which  said  Atty.  or 
bis  substitute  under  him  may  do,  who  I  here 
empower  him  to  make  or  appoint  or  may  do  in 
my  name  hereby  declaring  any  sale  warranty 
deed  in  fee  simple,  to  the  premises  lawfully  made 
by  him  for  all  said  Atty,  or  his  substitutes  may 
do  herein  to  be  legal  and  binding  on. me  in  law 
and  equity  as  if  done  by  me  in  my  proper  per- 
son and  I  declare  that  the  said  sum  of  $1,300.00 
a  just  and  fair  compensation  for  said  sitio  of 
land,  and  is  $50.00  more  than  any  other  person 
would  offer  me  therefor,,  and  I  agree  that  if  it 
is  worth  more  the  excess  shall  be  for  the  bene- 
fit of  said  Arthur  Henrie,  his  heirs  or  assigns, 
and  I  fully  renounce  all  laws  which  might  fa- 
vor me  in  the  attempt  to  annul  all  or  any  part 
of  this  instrument,  and  I  particularly  in  due 
form  to  renounce  the  general  law  which  forbids 
such  renouncement  and  if  said  sitio  or  any  part 
thereof  was  located  in  land  claims  and  not  va- 
cant, I  hereby  authorise  and  empower  my  said 
Atty.  or  his  substitute  in  my  name  to  do  all 
which  are  required  by  the  laws  now  in  force 
to  relinquish  relocate  and  title  get  to  all  or  any 
part  that  was  not  vacant  and  to  sell  good  title 
make  for  or  of  all  the  sitio  as  above  mentioned. 

"In  witness  whereof  I  have  hereunto  set  my 
hand  in  presence  of  and  with  my  five  subscrib- 
ing witnesses,  in  the  absence  of  a  notary  on  this 
the  3d  day  of  Feb.,  183a 

"George  W.  Brooks. 

"William  P.  Hinds. 

"John  Fry. 

"Peter  Young. 

"John  A.  Veatch. 

"Jos.  Carriere. 
"Republic  of  Texas,  County  of  Nacogdoches. 

"Personally  came  before  Richd.  Parmalee, 
Depty  clerk  of  the  county  court  of  said  county, 
John  A.  Veatch  and  Jos.  Carriere  who  being 
duly  sworn  deposed  and  said  that  they  signed 
the  within  instrument  as  witnesses  and  saw 
George  W.  Brooks  sign  the  same. 


"In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal  of  office,  at  Nacogdoches,  this 
the  Sd  day  of  March,  1838. 

"Richd.  Parmalee,  Dep.  O.  Co.  C." 

This  original  power  of  attorney  or  deed 
was  sent  up  as  a  part  of  the  record  In  this 
case,  same  having  been  filed  in  Liberty 
county  on  December  13,  1847.  There  does 
not  seem  to  be  any  question  made  of  the 
genuineness  and  validity  of  the  instrument 

(2)  Deed  from  Arthur  Henrie  to  Thos. 
Sloo,  Jr.,  of  the  city  of  New  Orleans,  dated^ 
February  22,  1839,  conveying  this  land,  was 
introduced  in  evidence,  this  being  an  original 
instrument  properly  acknowledged  and  re- 
corded In  liberty  county  on  the  13th  day  of 
December,  1847,  and  recorded  in  Hardin 
county  on  the  23d  day  of  November,  189L 

(3)  On  the  12th  day  of  April,  1839,  Thoa 
Sloo,  Jr.  conveyed  the  same  land  to  Jas.  W. 
Byrne,  by  an  act  of  sale  executed  before  Wm. 
Christie,  a  duly  certified  and  authenticated ' 
copy  of  which  was  introduced  In  evidence. 

(4)  Byrne  thereafter,  on  the  19th  day  of 
March,  1847,  for  a  recited  consideration  of 
$8,856,  conveyed  this  grant  of  land  to  Steph- 
en Butler  and  Thomas  Benedict  the  original 
deed  being  Introduced  in  evidence.  It  was 
duly  acknowledged  before  James  Ingram,  a 
notary  public  in  Victoria  county,  and  record- 
ed in  Liberty  county  in  1847,  and  In  Hardin 
county  on  November  23,  1891. 

Accompanying  the  original  documents 
above  referred  to  was  an  old  Spanish  map  of 
the  George  W.  Brooks  league,  Introduced  in 
evidence,  and  sent  up  with  the  record. 

The  present  appellants  hold  under  the 
Stephen  Butler  and  Thomas  Benedict  deed, 
as  their  heirs  and  devisees.  Two  of  the 
heirs,  Edith  L.  Niles  and  Isabelle  Drake, 
identified  all  of  the  original  documents,  ac- 
counting for  their  custody. 

An  undivided  interest  in  the  land  was  ac- 
quired from  some  of  these  heirs  by  W.  W. 
Clippinger  by  deeds  dated  April  27,  1911, 
and  February  9,  1912,  It  was  shown  that 
the  appellants  had  the  original  Spanish  grant 
to  the  George  W.  Brooks  league,  and  an  ab- 
stract of  the  land  dated  June  4,  1873. 

Appellees  introduced  a  certified  copy  of  a 
deed  purporting  to  have  been  signed  by 
George  W.  Brooks,  to  EL  O.  Le  Grande,  of 
date  February  24,  1841,  which  instrument 
seems  to  have  been  acknowledged  on  the 
24th  of  February,  1841,  before  one  William 
Myers,  as  notary  public,  and  to  have  been 
recorded  in  Menard  county  on  the  23d  day 
of  February,  1842.  What  was  offered  in  evi- 
dence was  a  certified  copy  of  that  record, 
under  the  hand  and  seal  of  the  county  clerk 
of  Tyler  county,  dated  the  11th  day  of  Au- 
gust, 1885,  as  follows: 
"The  Republic  of  Texas,  County  of  Jasper. 

"Be  it  known  that  on  this  24th  day  of  Feb.  A. 
D.  1841,  eighteen  and  forty-one,  I,  George  W. 
Brooks  of  the  county  and  Republic  aforesaid 
for  and  in  consideration  of  the  sum  of  one  thou- 
sand dollars  to  me  in  hand  paid  by  Edwin  O. 
LeGrande  of  the  county  of  San  Augustine  and 
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Republic  aforesaid,  the  receipt  whereof  is  here- 
by acknowledged,  have  this  day  granted  bargain- 
ed sold  and  conveyed  and  by  these  presents  do 
grant  bargain  sell  alien  convey  and  confirm  in 
bona  fide  sale  all  that  tract  of  land  containing 
four  thousand  four  hundred  and  twenty-eight 
acres  of  land  commencing  on  the  west  bank  of 
the  river  Neches,  thence  west  9,290  varas, 
thence  north  2,500  varas,  thence  east  10,600 
said  river,  thence  with  the  meanders  of  said 
river  to  the  place  of  beginning  containing  20 
labors  of  arable  land  the  rest  pasture  land.  It 
being  the  league  of  land  granted  by  George  An- 
tonio Nixon,  commissioner  for  Zavallas  Colon- 

.  oz  on  the  22d  day  of  Aug.  A.  D.  1835  and  for 
particular  description  reference  is  hereby  made 
to  the  original  plot  and  field  notes  of  survey  now 
on  file  and  of  record  in  the  general  land  office 
in  the  republic  and  for  the  said  Edward  O.  Le 
Grande  his  heirs  and  assigns  to  have  and  to  hold 
said  land  together  with  all  and  singular  the 
rights  members  and  appurtenances  thereunto 
belonging,  and  I  the  said  Geo.  W.  Brooke  for 
myself,  my  heirs  executors  administrators  and 
assigns  do  and  will  warrant  and  forever  defend 
the  right  title  and  claims  of  the  above  described 
league  of  land  unto  the  said  Edwin  O.  Le 

'  Grande  his  heirs  executors  administrators  and 
assigns  not  against  myself  the  said  Brooks  my 
heirs  and  assigns  but  against  the  lawful  claims 
of  all  persons  whatsoever.  In  testimony  of 
which  I  have  hereunto  set  my  hand  and  seal 
day  and  date  above  written. 

"Geo.  W.  Brooks  [Seal.] 
"Signed,  sealed  and  delivered  in  presence  of 
Thomas  Mark,  RicM  E.  Cooper. 

"Republic  of  Texas,  County  of  Jasper. 

"Personally  appeared  before  me  at  my  office 
in  the  town  of  Jasper,  Geo.  W.  Brooks  who  ac- 
knowledged his  signature  to  the  above  and  fore- 
going deed  and  for  the  uses  and  purposes  there- 
in contained  and  set  forth. 

"Given  under  my  hand  and  seal  of  office  in  the 
town  of  Jasper  this  the  24th  day  of  Feb.  A.  D. 
1841.  Wm.  Myers,  Notary  Public. 

"Republic  of  Texas,  County  of  Menard. 

"I  do  hereby  certify  that  the  above  is  a  true 
copy  of  the  original  as  recorded  in  my  office  this 
23d  day  of  Feb.  1842.  James  B.  Arnett,  by  C. 
C.  Arnett,  D.  P.  County  Recorder. 
"The  State  of  Texas,  County  of  Tyler. 

"I,  J.  F.  Heard,  clerk  of  the  county  court 
in  and  for  said  county  do  hereby  certify  that 
the  foregoing  is  a  true  transcript  from  the  rec- 
ords of  my  office  as  appears  on  page  143  &  144 
of  Book  1,  known  as  the  Record  of  Lands  of 
Menard  County  (now  Tyler  county). 

"Given  under  my  hand  and  seal  of  office,  at 
Woodville-Texas,  this  11th  day  of  Aug.  A.  D. 
1885.  J.  F.  Heard,  County  Clerk,  Tyler  Coun- 
ty, Texas." 

Against  this  deed  there  was  filed  an  af- 
fidavit of  forgery,  and  also  a  pleading  attack- 
ing the  deed  as  a  forgery. 

The  appellees  introduced  a  deed  from  E. 
O.  Le  Grande  to  Mary  E.  Frazer,  as  the 
heir  of  David  Brown,  dated  February  4, 1852, 
and  recorded  in  Tyler  county  on  the  11th 
day  of  March,  1852,  as  follows: 
"State  of  Texas,  San  Augustine  County. 

"This  indenture  made  this  the  seventh  day  of 
Feb.  eighteen  hundred  and  fifty-two,  between 
Edwin  O.  Le  Grande'  of  the  state  and  county 
aforesaid  of  the  one  part,  and  the  heirs  of  Da- 
vid Brown  late  of  said  county  dec'd  of  the  other 
part,  to  wit:  Mary  E.  Frazer  formerly  Mary 
E.  Brown  only  heir  of  David  Brown  and  her 
husband  William  Frazer  in  right  of  his  said 
wife  witnesseth  that  for  and  in  consideration 
of  the  sum  of  five  dollars  to  me  in  hand  paid, 
the  receipt  whereof  is  hereby  acknowledged,  as 
well  as  in  consideration  of  the  trust  reposed  in 
me,  by  the  said  David  Brown  in  his  lifetime  by 


which  I  hold  in  trust  for  the  benefit  of  the  said 
David  Brown  his  heirs  and  assigns  the  lands 
granted  to  the  following  persons  as  their  head 
which  lands  have  been  conveyed  to  me  by  the 
said  David  Brown,  or  procured  by  him  to  be  con- 
veyed to  me  though  absolutely  in  the  deeds  but 
in  fact  in  trust  for  the  said  David  Brown,  his 
heirs  and  assigns,  to  wit :  The  lands  granted  to 
Geo.  W.  Brooks  as  his  headright,  Geo.  P.  Law- 
son  as  his  headright,  Uriah  Davidson  as  his 
headright,  Samuel  A.  Fisher  as  his  headright, 
James  Rafferty  as  his  headright,  S.  P.  Bank- 
ston  as  his  headright,  William  F.  Slaughter  as 
his  headright,  and  T.  J.  Harrison  as  his  head- 
right,  each  supposed  to  be  one  league  of  land 
and  supposed  to  be  located  on  the  west  side  of 
the  Neches  in  said  state.  Now  in  consideration 
of  the  premises,  I  the  said  Edwin  O.  Le  Grande 
have  this  day  bargained,  sold  and  conveyed  re- 
leased and  forever  quitclaimed  the  aforesaid 
lands  or  the  lands  granted  to  the  aforesaid  per- 
sons as  their  headrights  so  far  as  any  title  now 
is  or  ever  has  been  vested  in  me  unto  the  heirs 
of  the  said  David  Brown,  to  wit,  the  said  Mary 
E.  Brown,  nee  Mary  E.  Frazer,  and  her  said 
husband,  William  E.  Frazer,  so  far  as  the  title 
would  vest  in  him  by  virtue  of  his  intermarriage 
with  the  said  Mary  E.  Brown,  their  heirs  and 
assigns,  and  will  forever  warrant  and  defend 
from  all  persons  claiming  under  him  to  the 
heirs  of  the  said  David  Brown  his  heirs  or  as- 
signs. To  have  and  to  hold  the  same  forever. 

"In  testimony  whereof,  the  said  Edwin  O.  Le 
Grande  bath  hereunto  set  his  hand  and  seal  the 
day  and  year  above  written.  Signed,  sealed  and 
delivered  and  acknowledged  in  the  presence  of 
"Test:  John  Smith. 

"Aceion  Shoper. 

"E.  O.  Le  Grande.    [L.  S.]" 

Duly  acknowledged  by  Le  Grande.  This 
deed  was  filed  March  5th,  1852,  and  recorded 
in  the  records  of  Tyler  county  on  the  11th 
day  of  March,  1862. 

It  Is  perhaps  unnecessary  to  follow  the 
chain  of  title  under  this  claim,  bat  sufficient 
to  say  that  by  mesne  conveyances  the  land 
was  transferred  to  the  defendant  Houston  Oil 
Company  of  Texas  and  others.  It  was  so 
agreed  between  counsel. 

The  appellees  also  offered  in  evidence  an 
original  deed  which  was  sent  up  with  the 
record,  from  George  W.  Brooks  and  Eliza 
Ann  Brooks  to  Hugh  B.  Boston,  conveying 
"all  the  right,  title  and  Interest  and  claim 
which  we  have  In  and  to"  the  George  W. 
Brooks  league,  the  warranty  clause  being  a 
warranty  to  the  grantee  in  the  deed  of  "all 
the  right,  title  and  claim  that  we  have  in  and 
to  the  above-described  league  of  land,"  same 
being  dated  the  5th  day  of  May,  A.  D.  1856, 
and  recorded  in  Tyler  county,  October  23, 
1856. 

Appellees  also  Introduced  in  evidence  a 
certified  copy  of  the  judgment  in  favor  of 
Hugh  B.  Boston  against  W.  B.  Frazer  and 
wife,  In  the  district  court  of  Tyler  county, 
allowing  recovery  of  this  land,  dated  8th  day 
of  November,  1858,  but  this  judgment  was 
set  aside  and  new  trial  awarded  in  said 
court  at  said  term,  and  on  the  2d  day  of 
November,  I860,  another  judgment  was  ren- 
dered that  the  plaintiff  take  nothing  by  his 
action,  and  defendants  go  hence  without  day, 
and  that  defendants  have  and  recover  all 
costs  by  them  expended.  An  order  also  ap- 
peared, overruling  motion  for  new  trial,  dat- 
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ed  the  same  term  of  court,  and  It  appears  an 
appeal  was  taken  to  the  Supreme  Court,  and 
judgment  affirmed  on  February  8,  1867. 

A  photographic  copy  of  George  W.  Brooks' 
signature  to  his  grant  and  his  original  deed 
was  introduced  by  appellants  for  the  pur- 
pose of  showing  that  he  was  a  different  per- 
son from  this  one  who  made  the  deed  to 
Boston,  who  failed  to  sustain  that  suit 

The  depositions  of  John  P.  Irvin  were  also 
Introduced,  showing  that  he  purchased, 
among  other  lands,  the  Brooks  league,  and 
paid  the  consideration  mentioned  In  the 
deed,  and  that  he  knew  nothing  about  any 
adverse  claim  thereto  outside  his  chain  of 
title,  to  wit:  Brooks  to  Le  Grande,  Le 
Grande  by  mesne  conveyances  to  Irvin. 

There  was  also  introduced  evidence  show- 
ing the  payment  of  taxes  at  various  times  on 
portions  of  this  league  by  the  Texas  Pine 
Land  Association,  and  the  Houston  Oil  Com- 
pany of  Texas,  from  1894  to  1911.  One 
witness  was  introduced,  S.  A  J.  Hare,  whose 
testimony  was  given  In  support  of  the  plea 
for  title  by  limitation  set  up  by  defendants 
below. 

The  appellants  relied  upon  their  paper  ti- 
tle, which  they  claimed  to  be  a  perfect  title  to 
the  land  In  controversy.  The  appellees  re- 
lied on  the  certified  copy  of  the  Junior  deed 
from  George  W.  Brooks  to  E.  O.  Le  Grande, 
and  the  Le  Grande  deed  to  Mary  E.  Frazer, 
and,  in  addition  thereto,  on  the  failure  of  H. 
B.  Boston,  claiming  also  from  George  W. 
Brooks  and  Eliza  Brooks,  to  recover  the 
land  from  the  Frazers.  Appellees  also  re- 
lied upon  the  statute  of  limitation  by  virtue 
of  the  contract  made  with  S.  A.  J.  Hare,  and 
possession  held  by  the  said  Hare  thereunder, 
and  appellees  also  relied  upon  their  claim 
that  they  were  innocent  purchasers  for  val- 
ue, without  notice  of  the  title  asserted  by 
the  intervening  claimants. 

We  think  the  above  Is  sufficient  to  give  a 
concrete  idea  of  the  title  claimed  by  each 
party  to  this  controversy. 

Appellants'  first,  second,  and  third  assign- 
ments are  as  follows: 

(a)  The  court  committed  error  In  directing 
a  verdict  for  the  defendants  In  this  cause, 
because  the  undisputed  evidence  in  the  case 
establishes  a  good  and  perfect  title  in  these 
appellants,  and  there  is  no  evidence  establish- 
ing any  title  as  a  defense  thereto  in  the  de- 
fendants. 

(b)  The  court  erred  In  admitting  In  evi- 
dence the  certified  copy  of  a  pretended  deed 
of  conveyance  from  George  W.  Brooks  to  E. 
O.  Le  Grande,  purporting  to  bear  date  Feb- 
ruary, 24,  1841,  and  in  overruling  the  objec- 
tions Interposed  thereto. 

(c)  The  court  erred  In  holding  as  a  mat- 
ter of  law  that  the  certified  copy  of  the  pur- 
ported deed  from  George  W.  Brooks  to  E.  O. 
Le  Grande  of  purported  date  24th  of  Febru- 
ary, 1841,  placed  title  In  the  appellees  to  the 
land  in  controversy,  because  the  instrument 
was  attacked  by  affidavit  and  pleading  as  a 


forgery,  and  the  original  was  not  produced, 
or  accounted  for,  and  there  was  no  proof  of 
Its  execution  as  at  common  law,  and  because 
the  alleged  deed,  if  genuine,  conveyed  no 
title,  because  the  undisputed  proof  shows 
that  George  W.  Brooks  had  previously  con- 
veyed the  land  In  controversy  by  his  origi- 
nal deed  to  Arthur  Henrle  on  the  3d  day  of 
February,  1836. 

The  first  proposition  Is  that  It  was  error  to 
admit  In  evidence  a  certified  copy  of  the 
record  of  a  deed  purporting  to  have  been 
executed  by  George  W,  Brooks  to  E.  O.  Le 
Grande  in  the  absence  of  proper  predicate 
accounting  for  the  nonproduction  of  the  orig- 
inal deed.  There  was  no  affidavit  setting  up 
the  loss  of  the  original  deed,  and  there  was 
no  proof  of  search  for  the  deed.  A  certified 
copy  of  the  record  of  the  original  deed  was 
tendered  In  evidence.  A  photographic  copy 
of  the  signature  of  George  W.  Brooks  to  his 
application  for  this  land  was  Introduced  in 
evidence,  among  other  things,  and  it  was  con- 
tended that  appellants  showed  by  an  unques- 
tioned deed  that  George  W.  Brooks  had  con- 
veyed this  land  to  Arthur  Henrle  on  the  3d 
day  of  February,  1836,  and  It  is  urged  by  ap- 
pellants that,  while  the  admissibility  of  the 
purported  deed  was  for  the  court  to  decide, 
the  validity  of  this  deed  as  a  conveyance 
was,  under  any  circumstances,  a  question  for 
the  jury  to  decide. 

[1]  This  court,  In  the  recent  case  of  Vil- 
lage Mills  Company  v.  Houston  Oil  Company 
of  Texas,  186  S.  W.  785,  used  the  follow- 
ing language: 

"The  filing  of  the  affidavit  of  forgery  puts  the 
burden  of  proving  the  execution  of  this  deed  up- 
on appellees,  and  it  becomes  necessary  to  in- 
quire whether  a  sufficient  predicate  was  made, 
authorizing  the  introduction  of  such  a  convey- 
ance, and  especially  a  certified  copy  thereof." 

[2]  No  predicate  was  laid  In  the  Instant 
case  for  the  introduction  of  this  certified 
copy,  and,  without  citing  numerous  author- 
ities on  the  proposition,  we  are  of  opinion 
that  the  Issue  was  raised  as  to  the  genuine- 
ness of  the  original,  and  we  believe  that  the 
failure  to  account  for  the  nonproduction  of 
the  original  instrument,  taken  In  connection 
with  the  prior  conveyance  by  Brooks,  the 
signature  to  which  was  not  called  in  ques- 
tion, and,  in  fact,  that  there  was  no  corrob- 
orative circumstance  or  circumstances  shown 
tending  to  show  the  proper  custody  of  the 
said  original  instrument,  or  its  authenticity, 
that  the  same  should  have  been  excluded,  or, 
at  least,  we  believe  that  it  was  an  issue  that 
should  have  been  submitted  to  the  Jury  for 
determination.  Therefore  the  action  of  the 
court  was  error,  and  these  assignments  are 
sustained. 

Appellants'  fourth,  fifth,  sixth,  seventh,  and 
eighth  assignments  are  as  follows: 

(a)  The  court  erred  In  holding  as  a  matter 
of  law  that  the  defendants  established  title 
to  the  land  In  controversy  as  innocent  pur- 
chasers for  value  under  the  purported  con- 
veyance from  Brooks  to  Le  Grande  of  date 
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December  24,  1841,  and  under  the  quitclaim 
deed  from  E.  O.  Le  Grande  to  Mary  E.  Fra- 
zer,  dated  February  1,  1852,  under  which 
alone  the  defendants  claim  to  deraign  title 
to  the  land  in  controversy,  for  that  there  was 
no  evidence  establishing  as  a  matter  of  law 
such  claim  of  innocent  purchaser  for  value 
of  the  land  in  controversy  under  said  con- 
veyances. 

(b)  The  court  erred  in  holding  as  a  matter 
of  law  that  John  P.  Irvln  was  an  Innocent 
purchaser  for  value  of  the  land  in  controver- 
sy in  this  suit 

(c)  The  court  erred  In  holding  as  a  matter 
of  law  that  Mary  E.  Frazer  was  an  innocent 
purchaser  for  value  of  the  land  in  contro- 
versy. 

(d)  The  court  erred  as  a  matter  of  law  in 
holding  that  E.  O.  Le  Grande  was  an  inno- 
cent purchaser  for  value  of  the  land  in  con- 
troversy. 

(e)  The  court  erred  in  holding  as  a  matter 
of  law  that  David  Brown  was  an  Innocent 
purchaser  for  value  of  the  land  in  contro- 
versy. 

The  first  proposition  strenuously  urged  is 
that  John  P.  Irvin  was  not  an  innocent  pur- 
chaser of  the  land  In  controversy  because  he 
is  shown  to  have  derived  his  title  through  a 
quitclaim  deed  from  E.  O.  Le  Grande  to  Mary 
E.  Frazer.  These  deeds  have  already  been 
set  out  In  fulL  The  warranty  clause,  as 
above  set  out,  is  "and  will  forever  warrant 
and  defend  from  all  persons  claiming  under 
him  to  the  heirs  of  said  David  Brown,  his 
heirs  or  assigns,  to  have  and  to  hold  the  same 
forever."  As  said  heretofore,  the  title  1b 
shown  to  be  conveyed  by  regular  successive 
chain  of  transfers  from  William  B.  Frazer 
and  wife  to  John  P.  Irvln.  We  have  already 
stated  that  John  P.  Irvin  testified,  In  effect, 
that  at  the  time  of  the  purchase  of  the  land 
by  him  there  was  nothing  of  record  In  Har- 
din county  denoting  any  outstanding  title  to 
the  land  in  controversy,  and  that  on  Novem- 
ber 23,  1890,  said  Instruments  were  recorded 
denoting  an  outstanding  title;  that  he  paid 
the  fair  market  value  for  the  land  in  contro- 
versy, and  at  the  time  of  such  payment  had 
no  notice  of  any  outstanding  title.  This  Is 
all  the  testimony  upon  the  question  of  In- 
nocent purchaser. 

[3-6]  We  hold  that  under  the  authorities 
the  deed  from  Le  Grande  to  Frazer  was  a 
quitclaim  deed.  Then  the  question  arises  as 
to  whether  one  who  derives  his  title  and 
holds  through  a  quitclaim  deed  can  be  an 
Innocent  purchaser,  and  we  may  say  in  this 
connection  that  there  is  no  evidence  In  this 
record  that-  we  have  been  able  to  discover 
that  establishes  the  fact  that  Mary  E.  Frazer, 
E.  O.  Le  Grande,  or  David  Brown  paid  a 
valuable  consideration  for  the  land  in  con- 
troversy, and  the  only  evidence  as  to  inno- 
cent purchaser  is  as  to  the  purchase  of  John 
P.  Irvin.  We  are  of  opinion  that  It  is  Incum- 
bent upon  a  person  who  is  seeking  to  set 


aside  a  prior  conveyance  upon  the  ground 
that  he  is  an  innocent  purchaser  without  no- 
tice to  establish  the  fact  that  would  con- 
stitute him  such  bona  fide  purchaser,  and 
from  this  record  we  do  not  understand  it  to 
be  contended  that  any  one  else  In  appellees' 
chain  of  title  took  the  league  In  controversy 
as  Innocent  purchasers  for  value.  It  Is  con- 
tended, nevertheless,  that  because  the  Im- 
mediate deed  to  Irvin  was  not  a  quitclaim, 
he  was  not  bound  by  the  decisions  of  this 
state  on  that  subject,  however  the  decisions 
of  the  United  States  Supreme  Court  might  be. 
In  the  case  of  Cook  v.  Smith  (Sup.)  174  S. 
W.  1095,  the  present  Chief  Justice  of  this 
state  used  the  following  language : 

"If  the  deed  from  Potts  to  Neff  was  only  a 
quitclaim  deed.  Cook's  title,  deraigned  through 
that  deed,  and  resting  upon  it,  was  not  such, 
under  the  rule  of  decision  in  this  state,  as 
would  sustain  the  defense  of  an  innocent  pur- 
chase of  the  property,  though  the  deed  from 
Neff  to  him  was  a  general  warrant? ;  for  in 
such  case  the  record,  or  apparent  title  to  the 
property  was  clearly  only  such  as  Potts  [him- 
self] possessed,  and  which,  because  of  a  previous 
conveyance  to  Smith,  was  no  title  at  all" 

In  our  opinion,  this  effectually  disposes, 
so  far  as  this  court  is  concerned,  of  the  prop- 
osition, and  In  this  connection  we  will  say 
that  the  latest  expression  of  the  Supreme 
Court  only  follows  numerous  decisions  here- 
tofore, holding  practically  the  same  view. 

[6]  There  is  no  testimony  on  the  question 
of  Innocent  purchase  for  value,  of  any  valu- 
able consideration  for  the  land  in  controver- 
sy having  been  paid  outside,  In  so  far  as 
Mary  E.  Frazer,  E.  O.  Le  Grande,  or  David 
Brown  are  concerned.  Therefore  we  are  per- 
suaded to  believe  that  the  lower  court  was  in 
error  in  overruling  said  assignments,  and  the 
same  should  have  been,  in  our  judgment  and 
are  now  sustained. 

Appellants'  ninth  to  thirteenth  assignments 
of  error,  respectively,  are  as  follows : 

(a)  The  court  erred  in  holding  that  the  de- 
fendants, as  a  matter  of  law,  had  establish- 
ed title  to  the  land  in  controversy  under  the 
10  year  statute  of  limitation,  based  upon  the 
evidence  and  occupancy  of  S.  A.  J.  Hare. 

(b)  The  court  erred  In  holding  as  a  matter 
of  law  that  the  contract  of  tenancy  by  S.  A. 
J.  Hare,  in  1883,  to  the  place  he  was  then  liv- 
ing on,  on  the  east  end  of  the  Brooks  league, 
and  which  he  abandoned  in  the  year  1SSS, 
was  a  contract  of  tenancy  embracing  the  en- 
tire Brooks  league  of  land,  contrary  to  the 
express  limitations  contained  In  said  league. 

(c)  The  court  erred  in  holding  as  a  matter 
of  law  that  S.  A.  J.  Hare,  when  he  abandoned 
said  leased  premises  on  the  east  end  of  the 
Brooks  league  and  purchased  the  50-acre 
tract  for  his  wife,  Missouri  Hare,  from  Gib- 
son on  the  west  end  of  the  Brooks  league, 
continued  as  the  tenant  of  Irvin  and  Texas 
Pine  Land  Association,  succeeding  Irvin's 
claim  of  the  whole  league  until  his  final 
abandonment  of  said  last-named  place  about 
April  1,  1398. 
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(d)  The  court  erred  In  holding  as  a  matter 
of  law  that  S.  A.  J.  Hare  continued  in  the 
uninterrupted  possession,  use,  and  cultivation 
of  the  entire  league  in  controversy  so  as  to 
perfect  10  years  limitation  in  Irvin  and  the 
Pine  Land  Association,  notwithstanding  the 
abandonment  of  the  leased  premises  on  the 
east  end  of  the  league  in  1S88,  and  the  open 
and  hostile  claim  of  Missouri  Hare  and  S.  A. 
J.  Hare  to  the  Gibson  50-acre  tract  on  the 
west  end  of  the  league,  and  notwithstanding 
during  the  fall  year  of  1888  and  1890  said 
S.  A.  J.  Hare  and  wife  abandoned  said  last- 
named  premises  and  lived  at  Franklin  Lake, 
on  the  0.  C  Nelson  league. 

(e)  The  court  erred  in  refusing  to  submit  to 
the  Jury,  upon  request  seasonably  made,  spe- 
cial issue  No.  1  requested  by  the  intervening 
plaintiffs,  which  is  as  follows: 

"The  intervening  plaintiffs,  Edith  L.  NUes  et 
al,  request  the  court  in  the  event  the  court  re- 
fuses their  request  for  a  directed  verdict,  and 
in  that  event  only,  to  submit  to  the  jury  the 
following: 

"Special  Issue  No.  1.  Did  or  did  not  the  de- 
fendants, Houston  Oil  Company  of  Texas,  Kir- 
by  Lumber  Company,  Maryland  Trust  Com- 
pany, or  either  of  them,  have  a  tenant  upon 
said  land  for  a  full  period  of  10  years  using, 
cultivating  or  enjoying  said  land  without  a 
break  for  a  consecutive  period  of  10  years  before 
the  filing  of  this  suit?  Let  your  answer  be  Yes 
or  No  as  you  may  find  the  facts  to  be. 
"[Signed]  W.  D.  Gordon  &  Thoa.  J.  Baten, 
"Attorneys  for  Intervening  PUT. 

"The  foregoing  request  was  duly  submitted 
to  the  court  at  the  conclusion  of  the  evidence 
and  before  the  jury  was  charged,  and  was  like- 
wise submitted  to  opposing  counsel  and  the  court 
refused  the  same. 

"[Signed]  J.  Llewellyn,  Judge." 

The  proposition  submitted  by  appellant  un- 
der these  assignments  is  that  the  possession 
of  S.  A.  J.  Hare,  as  tenant  of  appellees,  is 
insufficient  as  adverse  possession  to  support 
appellees'  pleas  of  limitation  to  the  land  in 
controversy,  because  it  is  shown  to  have  been 
under  lease  contracts  restricting  the  use,  oc- 
cupation, or  enjoyment  of  the  said  S.  A.  J. 
Hare  to  a  limited  part  of  the  land  in  con- 
troversy. 

We  have  examined  the  entire  record,  and 
we  find  no  plea  addressing  Itself  to  any  re- 
stricted portion  of  the  land  in  controversy. 

Appellee  introduced  in  evidence  the  fol- 
lowing lease  contract  between  H.  W.  Bosh 
and  EX  A.  Irvin: 

"For  and  in  consideration  of  the  use,  occupan- 
cy and  enjoyment  rent  free  of  the  houses,  field 
and  improvements,  now  occupied  by  me  and  sit- 
uated on  the  league  of  land  in  said  county  grant- 
ed to  G.  W.  Brooks  on  the  22d  day  of  August, 
A.  t>.  1835,  by  the  government  of  Coabuila  and 
Texas,  and  in  further  consideration  of  the  right 
granted  to  me  to  make  use  of  any  timber  neces- 
sary for  firewood  and  to  keep  in  repair  the  fenc- 
es and  houses,  part  of  said  improvements,  I  ac- 
knowledge myself  the  tenant  of  and  to  be  in 
possession  for  E.  A.  Irvin,  the  owner  of  soid 
league  of  land  and  agree  as  such  tenant  to  occu- 
py and  hold  possession  of  said  league  of  land. 

"Given  under  my  hand  the  24th  day  of  Octo- 
ber, A.  D.  1883.      [Signed]  H.  W.  BuBh." 

Appellees  also  introduced  the  following  in- 
strument: 
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"For  and  in  consideration  of  the  use,  occu- 

Sancy  and  enjoyment,  rent  free,  of  the  house, 
eld  and  improvements,  now  occupied  by  me  and 
situated  on  the  league  of  land  in  said  county, 
granted  to  G.  R.  Brooks  on  the  22d  day  of  Au- 
gust, A.  D.  1835,  by  the  government  of  Coahuila 
and  Texas,  and  in  further  consideration  of  the 
right  granted  me  to  make  use  of  any  timber 
necessary  for  firewood  and  to  keep  in  repair  the 
fence  and  houses,  part  of  said  improvements,  I 
acknowledge  myself  the  tenant  of  and  to  be  in 
possession  for  E.  H.  Irvin,  the  owner  of  said 
league  of  land  and  agree  as  such  tenant  to  oc- 
cupy and  hold  possession  of  said  league  of  land. 

"Given  under  my  hand  on  the  23d  day  of 
October,  A.  D.  1883. 

bis 

"[Signed]  S.  A.  J.  X  Hare. 

mark 

"Attest:  J.  P.  Copley, 

"John  P.  Irvin." 
Appellees  also  introduced  the  following 
lease  contract: 

"The  State  of  Texas,  County  of  Hardin. 

"For  and  in  consideration  of  the  use,  occu- 
pancy and  enjoyment  during  the  pleasure  of 
John  P.  Irvin,  rent  free,  of  the  house,  fields 
and  improvements  now  occupied  by  me,  and  sit- 
uated on  the  league  of  land  in  said  state  and 
county  granted  to  G.  W.  Brooks  on  the  22d 
day  of  August,  1835,  by  the  government  of  Coa- 
huila and  Texas,  and  in  further  consideration  of 
the  rights  granted  me  to  make  use  of  any  tim- 
ber necessary  for  firewood  and  to  keep  in  re- 
pair fields  and  houses  part  of  said  improvements 
and  also  the  option  of  purchasing  said  improve- 
ments at  their  value  any  time  within  the  next 
five  years  from  this  date,  I  acknowledge  myself 
to  be  tenant  of  and  to  be  in  possession  for 
John  P.  Irvin,  the  owner  of  said  league  of  land, 
and  agree  as  such  tenant  to  occupy  and  hold 
possession  of  said  league  of  land,  it  being  under- 
stood this  lease  is  not  transferable. 

"Witness  my  hand  on  this  the  7th  day  of 
July,  A.  D.  1890. 

hie 

"S.  A.  J.  X  Hare, 
mark 

"Witness:  A.  H.  Irvin." 

The  acknowledgment  of  tenancy  from  Ike 
Gore  and  wife  to  Houston  Oil  Company  of 
Texas,  dated  June  21,  1907,  covering  the  en- 
tire league  of  land,  was  Introduced  by  appel- 
lees, said  lease  to  run  until  January  1,  1911, 
acknowledged  before  W.  A.  McClelland,  no- 
tary public  Hardin  county,  Tex.,  on  June 
21,  1907,  and  recorded  July  2,  1907,  in  Book 
46,  page  598,  Deed  Records  of  Hardin  county. 

Appellees  also  Introduced  in  evidence  ac- 
knowledgment of  tenancy  of  W.  H.  Wall  and 
wife  to  Houston  Oil  Company  of  Texas,  dat- 
ed June  6,  1906,  covering  4,255  acres  of  the 
G.  W.  Brooks  league  of  land  in  Hardin  coun- 
ty, said  lease  to  run  until  January  1,  1912. 
This  Instrument  was  duly  acknowledged  and 
recorded  July  3,  1908. 

Appellees  also  Introduced  acknowledgment 
of  tenancy  of  Geo.  Eirkpatrick  to  Houston  Oil 
Company,  dated  March  9, 1907,  covering  Geo. 
W.  Brooks  league,  said  lease  to  run  to  Jan- 
uary 1,  1913.  This  instrument  was  duly  ac- 
knowledged, and  recorded  on  March  9,  1907. 

Appellees  offered  In  evidence  the  following 
lease: 

"The  State  of  Texas,  County  of  Hardin. 
"For  and  in  consideration  of  the  use,  occu- 

gancy  and  enjoyment,  rent  free,  of  the  houses 
elds  and  improvements  now  occupied  by  me 
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and  situated  on  the  league  of  land  in  said  coun- 
ty granted  to  O.  W.  Brooks  on  the  22d  day  of 
August,  A.  D.  1835,  by  the  government  of  Coa- 
huila  and  Texas,  and  in  further  consideration  of 
the  right  granted  me  to  make  use  of  any  timber 
necessary  for  firewood  and  to  keep  in  repair 
the  fences  and  houses  a  part  of  said  im- 
provements, I  acknowledge  myself  the  tenants 
of  and  to  be  in  possession  for  E.  A.  Irvin  the 
owner  of  said  league  of  land,  and  agree  as  such 
tenant  to  occupy  and  hold  possession  of  said 
league  of  land.  It  is  also  understood  and  agreed 
that  at  any  time  within  five  years  from  this 
date,  the  said  Irvin  will  make  me  a  deed  for 
fifty  acres  of  land  including  the  above  men- 
tioned improvements  at  the  price  of  one  dollar 
per  acre.  _ 

"Given  under  my  hand  on  the  23d  day  of  Oc- 
tober, A.  D.  1883.  Oalven  Gore. 
"Witness:  John  P.  Irvin, 
"J.  J.  Copley." 

The  testimony  of  S.  A.  J.  Hare  Is  herewith 
set  out  in  full,  as  follows: 

"My  name  is  S.  A.  J.  Hare— that  is  the  way 
I  sign  my  name — and  at  one  time  I  lived  on  the 
George  W.  Brooks  league  of  land  in  this  county, 
but  on  the  23d  day  of  October,  1883,  I  signed 
a  lease  to  Mr.  Irvin.  I  was  living  on  the  land 
at  that  time.  The  land  I  was  living  on  was 
said  to  be  the  Brooks  league,  and  known  as  the 
Brooks  league.  I  signed  that  lease  in  1883  as 
well  as  I  remember,  and  I  continued  to  live  on 
that  land  on  up  until  in  August,  1888,  and  then 
I  bought  out  a  place  where  Calvin  Gore  lived 
out  on  the  west  end  and  moved  out  there. 
Where  I  lived  first  was  out  on  the  east  end 
towards  the  river,  right  on  the  river.  As  I  stat- 
ed, I  moved  out  on  the  west  end  to  that  Calvin 
Gore  place  in  1888,  and  I  lived  there  until  1897 
—the  1st  day  of  April,  1897,  I  left  there.  I  was 
making  my  home  on  that  league  at  that  time, 
and  raised  a  crop  every  year.  I  had  my  family 
there,  and  we  all  lived  there  together.  There 
was  one  year  that  I  had  it  rented  out  I  moved 
off  that  place  in  April,  1897,  but  my  sons  stay- 
ed there  and  gathered  the  crop  that  year;  we  had 
a  crop  planted  when  I  left  there,  and  they  stay- 
ed and  gathered  the  crop,  and  after  they  moved 
off,  my  son-in-law,  Bill  Coins,  took  possession, 
but  I  don't  remember  exactly  how  long  he  stay- 
ed there,  whether  one  year  or  two  years.  He 
took  the  place  under  arrangement  with  me, 
under  my  say-so.  He  was  staying  on  there  on 
my  say-so.  He  stayed  on  that  place  until  Ike 
Gore  took  possession,  but  I  can't  tell  you  how 
long  Gore  stayed  there;  he  has  never  moved 
off  that  I  know  of.  He  has  been  right  there 
ever  since  he  moved  there,  and  he  has  cultivated 
some  of  the  land  every  year.  I  don't  know 
whether  Ike  Gore  is  sick  now  or  not,  but  that 
is  what  I  heard,  that  he  is  sick  in  bed,  and  he 
is  not  here  to  court.  If  he  is,  I  haven't  seen 
him;  it  is  my  understanding  that  he  is  sick. 
During  the  time  I  was  living  over  on  the  east 
end  of  the  league  from  1883  to  1888,  Calvin 
Gore  was  living  on  the  west  end  of  the  league ; 
he  was  living  there  about  the  time  we  signed 
these  leases,  but  he  sold  out  there  some  time  aft- 
erwards and  left  there,  but  I  don't  know  how 
long  he  stayed  there  after  he  signed  the  lease. 
When  I  moved  from  the  east  end  to  the  west 
end,  I  moved  to  the  place  where  Calvin  Gore 
had  been  living  before.  I  bought  it 'from  Bud 
Gibson.  In  1890,  I  executed  another  lease  to 
J.  P.  Irvin.  During  the  time  I  was  on  that 
league  and  had  my  sons  and  son-in-law  on  the 
land,  I  was  holding  it  under  the  leases  I  had 
signed ;  ns  a  matter  of  course,  if  I  had  not 
been  holding  under  those  leases,  I  would  not 
have  signed  them.  When  I  left  that  Calvin 
Gore  place  in  1897,  the  Texas  Pine  Land  Asso- 
ciation were  building  a  tramroad.  They  were 
at  work  on  the  tramroad  somewhere  about  the 
Brooks  league ;  don't  know  exactly  right  where. 
That  was  in  1897.  That  tram  has  been  in  oper- 
ation across  the  Brooks  league  of  land  since 


that  time,  and  up  to  the  time  they  quit  opera- 
tions in  there.  I  think  it  has  been  operated  re- 
cently in  the  name  of  the  Kirby  Lumber  Com- 
pany. That  road  has  been  operating  all  the 
time  up  to  right  recently.  They  have  tore  up  a 
part  of  the  tram,  and  I  don't  think  they  run 
any  logs  on  it  now,  nor  haven't  in  some  time; 
don't  know  as  I  can  tell  you  how  long,  suppose 
a  couple  of  years  since  they  run  any  logs  on  it. 
They  have  been  running  trains  carying  men  to 
what  they  call  the  upper  camp  until  here  right 
lately." 

On  cross-examination: 

"I  went  on  the  George  W.  Brooks  league  of 
land  in  1876  I  believe,  and  they  came  to  me  to 
get  me  to  sign  the  lease  in  1883.  The  place  I 
lived  on  was  an  old  settled  place  when  I  went 
there  in  1876,  but  I  bought  out  a  fellow  named 
Tanton ;  he  was  a  squatter  in  there,  and  I 
bought  out  his  claim.  You  can  call  him  a  squat- 
ter or  whatever  you  please,  but  I  bought  hia 
claim  in  1876,  as  well  as  I  remember.  I  cleared 
up  the  land  and  put  in  cultivation,  and  he  had 
a  little  house  there,  but  I  didn't  live  in  that 
house  long  until  I  built  me  another  one,  a  log 
house,  with  one  room,  about  18x20  and  a  gallery 
on  each  side.  I  had  a  well  of  water  there  and 
built  me  a  good  crib.  I  was  covering  on  it  when 
they  come  to  me  to  sign  the  lease.  I  had  a  little 
field  there  of  about  10  acres,  I  suppose,  with  a 
rail  fence  around,  and  was  cultivating  it,  and 
did  cultivate  it  from  the  time  I  went  there  until 
I  left  I  had  my  hogs  and  chickens  there,  and 
lived  there  just  like  fellows  do  that  is  at  home 
now  trying  to  make  a  living.  I  bought  that 
claim  f*om  a  fellow  named  Tanton,  who  origi- 
nally went  in  there  and  cleared  it  up;  he  hadn't 
cleared  much  up.  It  was  a  place  that  was  clear- 
ed up  before  the  war.  A  fellow  cleared  it  up 
before  the  war— it  wasn't  a  big  field— and  then 
he  sold  it  out,  and  first  one  and  then  another 
sold  it  and  it  would  go  down,  and  another  fel- 
low would  get  hold  of  it  and  built  it  up  again. 
When  I  went  there  to  live  on  the  place  I  never 
asked  Irvin  anything  about  it  There  was  noth- 
ing said  them  days  about  any  one  claiming  the 
land.  I  didn't  ask  any  landowner's  permission 
to  build  a  house  on  it  Mr.  Doucetts  is  not  the 
man  that  brought  the  lease  there  for  me  to  sign 
in  1883;  old  man  Copley  is  the  one  that  brought 
it  He  is  the  man  that  stirred  up  this  muss. 
He  threatened  to  put  us  off  if  we  didn't  sign  the 
lease,  and  I  did  sign  it  I  lived  there  after  I 
signed  the  lease,  but,  having  signed  it  I  had  to 
acknowledge  that  I  was  living  there  as  a  tenant, 
but  in  all  other  respects  I  lived  there  just  the 
same  as  I  had  before  I  signed  the  lease;  I  used 
timber  and  done  as  I  pleased  with  anything  that 
was  there,  just  like  I  had  before  I  signed  it  T 
didn't  spread  out  over  the  league.  This  lease 
says  'in  consideration  of  the  use,  occupancy  and 
enjoyment,  rent  free,  of  the  houBe' ;  that  is,  the 
house  I  built  there.  Also  'the  field,'  which  is 
the  field  I  cleared,  'and  Improvements  thereon,' 
they  are  the  improvements  I  put  there — 'now  oc- 
cupied by  me  and  situated  on  the  league  of  land 
in  said  county  granted  to  Geo.  R.  Brooks  on  the 
22d  day  of  August  1835,  by  the  government  of 
Coahuila  and  Texas,  and  in  further  considera- 
tion,' etc.,  'I  acknowledge  myself  the  tenant  of 
and  to  be  in  possession  for  E.  A.  Irvin,  the  own- 
er of  said  league  of  land.'  I  supposed  he  was 
the  owner;  I  didn't  have  any  right  to  dispute  it 
I  didn't  know  who  was  the  owner.  This  man 
Copley  came  there  and  said  Irvin  was  the  own- 
er, and  if  I  didn't  sign  the  lease  I  had  to  get  off. 
I  did  sign  it  and  that  was  the  portion  of  the 
league  that  I  claimed  to  exercise  right  over, 
didn't  claim  to  exercise  dominion  over  the  bal- 
ance of  the  league.  I  had  nothing  to  do  with 
any  part  of  it  outside  of  my  particular  place, 
and  what  was  around  my  place.  I  was  a  wid- 
ower just  before  I  left  that  place  in  August 
1888.  I  married  Missouri  Whittaker  in  August 
1888,  and,  of  course,  then  I  left  there.    She  re- 
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quired  that  I  make  a  trade  for  some  land  on  my 

own  account  before  she  would  marry  me.  She 
didn't  want  to  live  in  the  swamp;  didn't  want 
to  live  in  the  bottom.  In  those  days  it  was 
considered  that  the  swamp  was  a  graveyard,  and 
she  would  not  marry  me  until  I  got  out  of  there. 
She  didn't  say  she  wouldn't  marry  me  unless  I 
got  out,  but  I  told  her  I  wouldn't  force  her  to  go 
in  there  if  I  could  buy  a  place  outside,  and  I 
saddled  old  Blue  and  rode  out  to  that  place  and 
saw  Bud  Gibson.  He  was  the  man  that  owned 
that  place  them  days.  He  was  living  on  the 
west  end  of  the  Brooks,  but  I  couldn't  tell  you 
how  long  he  had  been  living  there.  He  was 
claiming  60  acres  there  on  the  west  end  where 
Calvin  Gore  signed  that  lease;  they  was  to 
give  him  50  acres  at  the  end  of  5  years  for  one 
dollar  an  acre.  That  50  acres  was  to  include 
the  house  and  improvements  he  had.  The  50 
acres  Gore  was  to  get  at  the  end  of  5  years  he 
sold  to  Bud  Gibson— no,  Calvin  sold  it  to  a  fel- 
low by  the  name  of  Page,  and  Page  sold  it  to 
Bush,  and  Bush  sold  it  to  an  old  man,  Mclnnis, 
and  he  let  Bud  Gibson  have  it,  and  I  bought  It 
from  Bud  Gibson.  I  went  out  there  and  made 
the  trade  with  Gibson,  and  then  went  back  and 
told  Missouri,  'Well.  now.  Missouri.  I  have  got 
you  fixed  up;'  don't  know  whether  I  used  them 
exact  words  or  not,  but  that  is  about  it  I  am 
not  going  to  tell  you  folks  all  that  I  told  her 
then.  She  said  all  right,  'We  will  see  the 
preacher*  and  I  got  old  man  Caraway,  and  we 
then  moved  on  this  50  acres  of  land.  I  don't  re- 
member exactly  what  time  in  August  we  went 
on  that  land,  but  it  was  in  August  that  we  mov- 
ed out  there.  The  improvements  there  consisted 
of  a  hewn  log  house;  it  was  a  tolerable  old 
house;  was  put  up  in  1870.  I  dug  the  well  there 
for  old  man  Berry  in  July,  1870,  and  he  had 
the  house  up  tben.  Also,  somebody  put  up  a  log 
crib,  a  corn  crib  and  stable,  and  I  suppose  some 
12  acres  of  cleared  land,  and  had  a  fence  around 
it.  In  1889  I  put  in  a  crop  there  on  that  place, 
and  I  continued  to  live  on  and  cultivate  that 
place  until  April  1,  1897.  I  moved  off  the  1st 
day  of  April,  and  went  about  2%  or  3  miles 
above  there  on  the  James  Bafferty  tract  of  land. 
During  the  time  we  lived  on  that  place  we  got 
from  Gibson  we  claimed  that  as  our  own— to 
tell  you  the  truth  about  it,  I  give  that  place  to 
my  wife  when  I  bought  it,  when  we  were  mar- 
ried—and told  her  it  was  her  place.  We  claimed 
that  place  as  ours,  and  no  one  else's.  That  was 
the  understanding;  that  that  50  acres  was  ours. 
In  1896,  or  about  that  time,  the  Texas  Pine 
Land  Association  set  up  a  claim  to  that  land, 
and  my  wife  went  to  Beaumont  and  got  Votaw 
It  Chester  and  engaged  them  as  attorneys  to  rep- 
resent us.  Of  course,  I  joined  her  in  the  matter. 
I  had  no  objection  to  it,  and  they  brought  suit 
here  in  this  court.  That  suit  is  No.  552,  filed 
June  8,  1896,  in  the  district  court  of  Hardin 
county,  Texas.  I  did  not  claim  that  I  was  oc- 
cupying that  50  acres  of  land  for  Irvin  or  any- 
body else;  that  was  my.  land;  I  bought  it;  I 
paid  $125  for  it  I  don't  know  what  Mr.  Gib- 
son paid  for  that  land,  nor  do  I  know  whether 
Mr.  Gore  paid  more  than  the  $1  an  acre  for  it 
or  not — all  that  I  know  about  that  is  be  sold  it 
to  Mr.  Page.  I  moved  off  that  50  acres  of  land 
in  1897,  the  1st  day  of  April,  1897,  and  moved 
over  to  the  Rafferty,  or  Nelson,  but  I  never  did 
sign  a  lease  to  the  Texas  Pine  Land  Association 
to  any  part  of  the  Nelson,  except  in  the  swap, 
which  was  like  this:  They  called  the  place  I 
bought  there  (which  is  the  same  place  I  live  on 
now)  the  O.  C.  Nelson,  the  deed  showed  it  was 
on  the  Nelson,  aDd  some  time  after  I  bought  it 
they  begin  to  find  out  there  was  a  mistake,  and 
that  the  Nelson  was  back  down  this  way,  and 
that  was  the  Rafferty,  and  we  made  a  trade,  and 
I  give  them  a  deed  and  they  gave  me  a  deed: 
that  is  the  way  me  and  the  Texas  Pine  Land 
Association  swapped.  I  don't  remember  exact- 
ly when  that  was,  but  it  was  4  or  5  years  ago. 
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I  never  did  give  them  a  lease  for  that  place; 
don't  remember  of  signing  any  lease  on  the  Nel- 
son. I  see  this  paper  you  hand  me,  but  I  can't 
read  a  thing  in  the  world.  (Appellants  here  of- 
fered in  evidence  the  lease  of  Texas  Pine  Land 
Association  to  S.  A.  J.  Hare,  dated  March  23, 
1896,  covering  portion  of  O.  C.  Nelson  league.) 

"I  did  not  live  on  that  place  at  the  time  I 
signed  that  lease,  couldn't  tell  you  exactly  how 
long  it  was  before  I  signed  the  lease  that  I  lived 
on  that  place,  but  it  was  a  couple  of  years 
probably.  I  just  went  in  there  and  lived  there 
one  year;  I  bought  a  claim  there  is  how  come 
me  to  do  it.  I  bought  a  claim  from  Bush,  and 
me  and  this  woman  was  married  and  went  in 
there  and  lived  there  one  year.  I  was  married 
in  1888,  and  that  was  one  year  before  I  signed 
the  lease.  I  then  left  there  and  came  on  down 
and  lived  on  the  Gore  place,  and  I  was  living  on 
the  Gore  place  when  I  signed  it  I  couldn't  tell 
you  how  long  it  was  after  I  signed  it  before  I 
went  on  back  up  to  the  Rafferty,  but  I  went  up 
there  on  the  1st  day  of  April,  1897.  I  don't 
think  I  made  a  crop  on  the  Rafferty  the  same 
year  I  signed  the  lease.  I  have  sorter  got  this 
thing  mixed  up.  I  know  that  I  moved  up  to  the 
place  I  am  living  on  in  1897,  and  I  never  made 
no  crop  on  the  Nelson  after  I  signed  the  lease. 
If  I  signed  the  lease  in  1896  it  was  about  a  year 
after  that  that  I  moved.  Therefore  it  was  a  year 
after  I  signed  it  before  I  occupied  it  I  was 
brought  here  as  a  witness  in  the  Kimble  case  to 
testify  as  to  my  occupancy  of  the  Nelson,  but  if 
I  swore  in  that  case  that  as  soon  as  I  signed  the 
lease  that  I  moved  upon  the  land,  I  didn't  under- 
stand it  My  recollection  is  very  bad,  and  I 
can't  remember  anything  unless  it  is  something 
that  I  have  to  pay  very  strict  attention  to,  and 
I  didn't  pay  strict  attention  to  how  long  it  was 
after  I  signed  that  lease  before  I  went  on  the 
Nelson,  and  I  can't  tell  when  I  did  go  on  the 
Nelson,  but  I  am  satisfied  I  never  went  on  the 
Nelson  before  I  signed  the  lease.  I  testified  in 
the  Kimble  case  that  I  occupied  a  part  of  the 
Nelson  after  I  signed  the  lease.  I  can't  tell  you 
where  I  was  living  exactly  in  1890;  I  moved 
abont  a  good  deal,  but  I  must  have  been  living 
on  the  Gore  place  in  1890;  was  bound  to  have 
been  as  well  as  I  remember;  that  was  the  year 
my  son  signed  the  lease  to  the  place  on  the  Nel- 
son, and  I  don't  feel  disposed  to  say  exactly 
where  I  was  living  that  year.  In  1891  I  was 
bound  to  have  been  living  on  the  Gore  place.  I 
went  on  the  Gore  place,  as  I  told  you,  in  Au- 
gust 1888,  and  made  one  crop  there— that  would 
have  been  1889,  and  the  next  year  was  the  year 
I  lived  on  the  Franklin  Lake  place,  and  I  think 
that  it  was  somewhere  about  March  that  I  tben 
moved  back  on  the  Gore  place  and  stayed  there 
until  I  left  there.  In  1892  I  lived  on  that  same 
place,  and  1894  also,  and  that  is  the  year  that 
old  Blue  was  a  yearling.  I  have  told  you  tbe 
truth  about  this,  and  have  told  you  that  I  was 
not  off  that  place  but  one  year  from  the  time  I 
went  there  until  I  left  it  I  was  there  In  1895 
and  1896.  I  remember  signing  that  contract, 
but  don't  remember  what  year  it  was.  but  I 
know  I  never  lived  on  the  Nelson  after  I  signed 
it  After  I  signed  it  I  moved  on  the  Rafferty, 
and  when  I  found  out  I  was  on  the  Rafferty  and 
not  on  the  Nelson  we  exchanged  deeds.  They 
did  not  agree  to  give  me  50  aeres  to  go  on  the 
Nelson  and  hold  it  for  them,  and  they  didn't 
give  me  50  acres;  they  never  give  me  anything. 
I  got  160  acres  on  the  O.  C.  Nelson;  that  was 
what  I  was  supposed  to  get  and  tbe  deed  show- 
ed that  way,  in  the  southwest  corner  of  the  Nel- 
son, but  when  they  begin  to  straighten  up  ev- 
erything they  found  it  was  on  the  wrong  league. 
I  don't  know  how  long  it  was  after  I  left  the 
Gore  place  before  we  went  to  Beaumont  and 
employed  Votaw  &  Chester  to  represent— to 
bring  suit  for  my  wife.  I  never  went  to  Beau- 
mont to  see  them  myself;  Mr.  Caraway  went. 
He  is  the  man  that  tied  the  knot  for  me  and 
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Missouri.  I  was  living  on  the  Gore  place  when 
he  did  that,  and  after  I  got  in  the  scrap  with 
them  in  the  lawsuit  I  moved  off.  My  wife  died 
in  September,  1807,  and  they  knocked  me  out 
and  said  I  couldn't  do  nothing  with  it,  and  I 
just  quit  attending  court;  I  paid  out  $10.15  first 
and  last,  and  quit  the  case  and  left  it  to  the 
lawyers.  If  the  lawyers  filed  another  suit  after 
that  first  one,  I  didn't  have  anything  to  do  with 
that" 

On  direct  examination: 

"From  1883  as  long  as  I  lived  on  the  east  end 
of  the  league  I  made  a  crop  there  every  year. 
And  from  the  time  I  went  on  the  Gore  place 
until  I  left  there  in  April,  1897,  I  stayed  there 
every  year  with  the  exception  of  one.  Q.  And 
did  you  make  a  crop  every  year  on  the  Gore 
place  during  that  time?  A.  Yes,  sir.  One  year 
I  was  over  on  the  Lake  place;  that  was  the  sec- 
ond year  after  I  went  on  the  Gore  place.  The 
year  I  was  away  from  the  Gore  place  I  had  it 
rented  out  to  Mr.  Kurkendall's  boy.  After  I 
moved  off  the  place  in  April,  1897,  my  son  lived 
there  that  year  out.  We  had  a  crop  planted 
there  that  year,  and  he  stayed  there  that  year. 
I  had  an  interest  in  the  crop.  The  year  fol- 
lowing that  one  of  my  sons-in-law  lived  on  it;  I 
told  him  to  if  he  wanted  to." 

It  will  be  seen  that  he  testified  that  he 
went  on  the  land  In  1876,  and  that  they 
came  to  him  to  sign  the  lease  In  1883.  That 
the  place  he  lived  on  was  an  old  settled 
place  when  he  went  there  In  1876.  It  ap- 
pears that  after  he  signed  the  lease  to-  E. 
A.  Irvin,  he  continued  to  lived  on  the  por- 
tion of  land  until  1888,  and  says: 

"I  signed  that  lease  in  1883,  as  well  as  I  re- 
member. I  continued  to  live  on  that  land  until 
August,  1888,  and  then  I  bought  out  a  place 
where  Calvin  Gore  lived  out  on  the  west  end, 
and  moved  out  there.  Where  I  lived  first  was 
out  on  the  east  end  by  the  river,  right  on  the 
river." 

After  moving  out  on  the  west  end  to 
the  place  he  testified  he  bought  from  Cal- 
vin Gore,  he  did  not  continue  under  con- 
tract of  tenancy  as  tenant  of  appellees,  and 
he  says  on  this  proposition: 

"I  was  a  widower  just  before  I  left  that  place 
in  1888.  I  married  Missouri  Wbittaker  in  Au- 
gust, 1888,  and  of  course  then  I  left  there.  She 
required  that  I  make  a  trade  for  some  land  be- 
fore she  would  marry  me.  She  didn't  want  to 
live  in  the  swamp;  didn't  want  to  live  in  the 
bottom.  In  those  days  it  was  considered  that 
the  swamp  was  a  graveyard,  and  she  wouldn't 
marry  me  until  I  got  out  of  there." 

He  says  he  saddled  "old  Blue"  and  rode 
out  to  that  place  and  saw  Bud  Gibson;  that 
he  was  the  man  that  owned  that  place 
"them  days."  He  was  living  on  the  west  end 
of  the  Brooks,  but  that  he  could  not  tell  how 
long  he  had  been  living  there;  that  be  was 
claiming  50  acres  there  on  the  west  end 
where  Calvin  Gbre  signed  that  lease;  they 
were  to  give  him  50  acres  at  the  end  of  5 
years  for  $1  per  acre;  that  tbe  50  acres  Gore 
was  to  get  at  the  end  of  the  five  years  be 
sold  to  Bud  Gibson. 

"No,  Calvin  (Gore)  sold  it  to  a  fellow  by  the 
name  of  Page,  and  Page  sold  it  to  Bush,  and 
Bush  sold  it  to  old  man  Mclnnis,  and  he  let 
Bud  Gibson  have  it,  and  I  bought  it  from  Bud 
Gibson."  "I  didn't  claim  that  I  was  occupying 
that  50  acres  of  land  for  Irvin  or  anybody  else : 
that  was  niy  land,  I  bought  it;  I  paid  $125 
for  It"    "I  moved  Off  that  50  acres  of  land  in 


'  1897,  and  moved  over  on  to  the  Rafferty  or  Nel- 
son, but  I  never  signed  the  lease  of  the  Texas 
Pine  Land  Association  to  any  part  of  the  Nel- 
son." "After  I  signed  the  lease  in  1896,  it  was 
about  a  year  after  that  I  moved.  Therefore  it 
was  a  year  after  I  signed  it  before  I  occupied 
it,  and  I  can't  tell  yon  when  I  did  go  on  the 
Nelson,  but  I  am  satisfied  that  I  didn't  go  on 
the  Nelson  before  I  signed  the  lease." 

As  to  the  amount  of  land  he  occupied  and 
exercised  dominion  over  under  his  lease  from 
E.  A.  Irvin,  this  witness  said: 

"This  man  Copley  came  there  and  said  Irvin, 
was  the  owner  and  if  I  didn't  sign  the  lease  I 
had  to  get  off.  I  did  sign  it,  and  that  was  the 
portion  of  the  league  I  claimed  to  exercise 
right  over.  I  didn't  claim  to  exercise  dominion 
on  the  balance  of  the  league.  J  had  nothing  to 
do  wtth  any  part  of  it  outside  of  my  particular 
place  and  what  too*  around  my  plaoe.  (Italics 
ours.) 

In  the  case  of  Houston  Oil  Company  v. 
Kimball,  51  Tex.  Civ.  App.  65,  114  S.  W.  667, 
the  court  used  the  following  language: 

"Under  the  thirteenth  assignment,  which  re- 
lates to  a  refused  charge,  the  proposition  is  that 
the  evidence  showed  such  possession  by  defend- 
ant, and  those  under  whom  it  claims,  as  to  es- 
tablish title  by  the  several  periods  of  limitations. 
The  proposition  is  equally  applicable  to  tbe 
other  assignments  in  referring  to  limitations. 
The  court  submitted  the  3-year  statute  with 
special  reference  to  the  possession  of  the  trus- 
tees of  the  Texas  Pine  Land  Association,  their 
agents  or  employes,  for  3  years  prior  to  the 
institution  of  the  suit.  The  3-year  and  all  other 
statutes  of  limitation  with  reference  to  the  pos- 
session of  previous  claimants  in  defendant's 
chain  of  title  was  not  charged,  and  all  charges 
asked  on  that  subject  were  refusea.   From  1881 
to  1891  the  Irvins  held  this  title.    It  appears 
that  in  1883  John  T.  Lewis  and  R  R.  Hester 
had  squatted  on  small  pieces  of  this  league.  In 
October,  1883,  Lewis  signed  a  lease  in  favor  of 
E.  A.  Irvin,  which  read:  For  and  in  considera- 
tion, rent  free,  of  the  houses,  field  and  improve- 
ments then  occupied  by  him  and  in  considera- 
tion of  the  right  to  use  timber  for  firewood  and 
to  make  repairs,  he  acknowledged  himself  the 
tenant  of  Irvin  and  agreed  'as  such  tenant  to 
occupy  and  hold  possession  of  said  league  of 
land.'    A  similar  lease  of  another  parcel  was 
given  by  Hester  at  the  same  time.   Both  leases 
referred  to  'the  use,  occupancy  and  enjoyment, 
rent  free,  of  the  houses,  field  and  improvements 
now  occupied  by  me  and  situated  on  the  league 
of  land,'  etc.,  but  not  describing  any  part.  An- 
other part  of  the  league  appears  to  have  been 
used  by  a  man  named  S.  A.  J.  Hare  and  his 
son  for  about  13  years  in  1S9B.    They  were 
holding  for  nobody  during  that  time,  and  oa 
March  23,  1896,  he  signed  a  tenancy  in  favor 
of  the  Texas  Pine  Land  Association,  acknowl- 
edging himself  a  tenant  at  will  of  'about  100 
acres  of  the  tract,'  which  he  agreed  to  occupy, 
etc.    C.  T.  Hare,  son  of  the  above,  in  1890 
signed  a  lease  to  Irvin  'of  the  houses,  field  and 
improvements  now  occupied  by  me    on  said 
league,  with  right  to  firewood,  etc.,  and  agree- 
ing, as  such  tenant  to  occupy  and  hold  posses- 
sion of  said  league  of  land.   In  February,  1896, 
a  lease  was  signed  by  N.  R.  Gray  in  favor  of 
the  Texas  Pine  Land  Association,  for  about  10 
acres  undescribed  of  the  Nelson  league.  This 
man  also  appears  to  have  been  a  squatter.  And 
on  March  10,  1896,  N.  H.  Gray  and  D.  A.  Gray 
entered  into  a  similar  lease  with  reference  to 
about  50  acres  of  the  league.   It  appears  to  us 
that  it  would  be  useless  to  try  to  trace  the  con- 
tinuity and  duration  of  possession  under  said 
attornments,  in  view  of  the  fact  that  there  was 
no  plea  of  limitations  having  reference  to  the 
parcels  so  held  or  leased,  the  plea  addressing 
itself  to  the  whole  league.   There  was  no  nos- 
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ability  of  ascertaining  from  Hie  pleadings  or 
evidence  a  description  of  any  of  said  parcels; 
hence  there  could  be  no  recovery  of  anything 
by  limitations  but  the  entire  league,  and  to  ac- 
complish this  it  would  have  to  be  held  that  the 
possession  involved  in  the  leases  was  sufficient 
to  constitute  a  possession  of  the  entire  league. 
The  decisions  are  againt  this  view.  The  lease* 
were  of  restricted  parcels.  The  use  essential 
to  title  under  the  statute  was  restricted  to  these 
parcels.  (Italics  ours.)  By  the  provision  in 
some  of  the  instruments,  to  the  effect  that  the 
tenant  agreed  to  occupy  and  hold  possession  of 
the  league,  it  was  manifestly  not  intended  to 
lease  the  whole.  Besides,  in  no  instance  was 
there  any  evidence  that  any  of  these  tenants 
ever  extended  his  possession  beyond  the  parcel 
he  was  occupying  with  his  houses,  field,  and  im- 

Srovements.   Land  Co.  v.  Williams,  51  Tex.  52; 
Lead  v.  Allen,  63  Tex.  155;  Desmuke  v.  Hous- 
ton, 31  S.  W.  198." 

The  Supreme  Court  of  our  state,  in  passing 
on  the  same  case  (103  Tex.  105,  122  S.  W. 
63S),  Judge  Brown  delivering  the  opinion, 
used  the  following  language: 

"It  is  contended  that  the  court  erred  in  re- 
stricting the  possession  of  the  Pine  Land  As- 
sociation to  its  agents  or  employes,  which  ex- 
cluded the  possession  of  tenants  who  might  have 
held  under  it.  We  find  no  evidence  that  any 
tenant  who  held  directly  under  the  Pine  Land 
Association,  and  who  claimed  to  have,  posses- 
sion of  the  entire  league,  was  in  possession  for 
three  years  before  the  institution  of  this  suit. 
There  was  neither  pleading  nor  evidence  upon 
which  a  finding  for  the  particular  tracts  occu- 
pied by  the  tenants  could  have  been  sustained; 
therefore,  there  was  no  error  in  that  respect  as 
to  the  tenants  holding  directly  under  the  Pine 
Land  Association.  If  there  was  evidence-  before 
the  jury  upon  which  they  would  have  found 
that  any  one  or  more  of  the  vendors,  immediate 
or  remote,  of  the  land  association  had  held  pos- 
session by  one  or  more  tenants  of  the  league  of 
land  in  such  manner  as  to  comply  with  the 
statutes  of  limitation,  then  the  charge  would 
be  erroneous,  and  would  require  a  reversal  of 
this  judgment.  The  evidence  shows  that  Copley, 
who  represented  J.  P.  and  B.  A.  Irvin,  who  sev- 
erally and  at  different  times  owned  the  title  to 
the  league  under  which  the  defendants  claim, 
went  upon  the  land  in  about  1883  and  found 
on  the  league  three  squatters,  each  of  whom  had 
a  portion  of  the  land  in  cultivation  with  im- 

frovements  thereon.  Two  of  them,  Lewis  and 
lester,  each  entered  into  a  written  contract  of 
lease,  whereby  each  agreed  to  hold  possession  of 
the  entire  league  of  laud  for  one  or  the  Irvins, 
who  was  then  claiming  title,  in  consideration  of 
the  use  of  the  land  that  each  had  under  cultiva- 
tion, the  houses,  etc  It  appears  from  the  evi- 
dence that  Lewis  had  acquired  possession  of  the 
portion  that  he  was  on  from  a  man  named  Bush, 
and  that  afterwards,  by  some  arrangements, 
the  premises  were  restored  to  Bush.  This  Is 
not  explained  by  the  evidence,  but  the  proof 
does  not  establish  that  Bush  undertook  to 
take  the  place  of  Lewis  as  the  tenant  of  the  Ir- 
vins. But  if  we  grant  that  such  was  the  fact, 
the  evidence  fails  to  show  the  continued  posses- 
sion of  persons  claiming  under  the  said  Lewis 
and  Bush,  acknowledging  the  title  of  the  Irvins 
and  claiming  and  exercising  the  right  of  posses- 
sion of  the  entire  league  in  the  name  of  the 
owner  of  the  Brown  title.  Failing  in  this  par- 
ticular, the  evidence  was  not  sufficient  to  sus- 
tain limitation  by  the  possession  and  tenancy 
of  Lewis.  Hester  was  occupying  a  small  por- 
tion of  the  land  and  the  improvements  thereon 
when  the  lease  was  executed,  and  continued  to 
do  so  up  to  his  death,  which  was  within  a  year 
from  the  date  of  the  lease.  A  short  time  after 
his  death  his  wife  and  son  sold  the  improve- 
ments to  S.  A.  J.  Hare,  who  did  not  in  any  way 
assume  the  tenancy  contract  of  Hester.  The 


proof  shows  that  Hare  and  his  son  together  did 
occupy  the  part  of  the  land  and  improvements 
which  had  been  in  cultivation  and  which  had 
been  occupied  by  Hester,  but  there  was  no  evi- 
dence that  they  asserted  any  right  of  possession, 
either  for  themselves  or  for  the  owner  of  the 
land,  to  any  other  portion  of  the  league.  No 
doubt  it  is  true  that  Hare  could  not  have  dis- 
puted the  title  in  the  Irvins  to  the  portion  of 
the  land  which  he  received  possession  of  from 
Hester,  but  this  does  not  establish  the  possession 
by  Hare,  nor  by  his  son,  or  those  who  were 
claiming  under  them,  of  the  entire  league  of 
land  in  the  name  of  the  owners  thereof,  which 
is  a  necessary  element  in  order  to  sustain  the 
plea  of  limitation  to  the  whole  league.  The 
court  did  not  err  in  the  charge  complained  of." 

[7]  The  lease  In  controversy,  and  under 
and  by  virtue  of  which  It  Is  claimed  that  the 
land  was  held  for  appellees  under  their  pleas 
of  limitation,  was  in  all  material  matters 
similar  to  the  one  under  discussion  In  the 
above  case.  As  said  by  Chief  Justice  James, 
we  believe  that  the  lease  was  of  restricted 
parcels,  and  that  the  use  essential  to  title 
under  the  statute  was  restricted  to  these  par- 
cels, and  that  It  was  manifestly  not  Intend- 
ed to  lease  the  whole;  that  there  was  no 
evidence  that  the  tenant  ever  extended  his 
possession  beyond  the  parcel  he  was  occupy- 
ing with  bis  house,  field,  and  Improvements. 

[8]  We  have  carefully  gone  over  the  rec- 
ord, and  have  closely  scrutinized  and  weigh- 
ed the  contentions  of  both  the  appellees  and 
appellants.  We  have  read  the  decisions,  not 
only  cited  by  both  parties,  but  many  other 
decisions  bearing  upon  the  questions  involved 
In  this  appeal  We  believe,  after  a  careful 
examination,  that  neither  under  their  plea 
of  limitation,  nor  under  their  pleadings  set- 
ting up  that  they  are  innocent  purchasers, 
nor  under  the  proof  are  the  appellees  entitled 
to  recover  this  land.  On  the  contrary,  we 
believe  that  the  land  In  controversy  has  been 
shown  to  be  owned  by  the  appellants,  and 
that  they  have  a  good  and  perfect  title  there- 
to. We  do  not  believe  "that  a  man  can  enter 
upon  the  premises  of  another,  restricting  his 
claim  to  a  small  portion  of  such  land  of  an- 
other, and  when  the  time  of  limitation  has 
arrived,  claim  the  entire  tract  of  land  by 
limitation.  Nor  do  we  believe  that  he  can  en- 
ter through  a  tenant,  restricting  the  claim 
of  right  through  the  tenant  to  a  certain  re- 
stricted portion  of  the  land,  and  then  after 
limitation  has  arrived  claim  the  entire  tract" 

[9]  We  find  several  cross-assignments  in 
the  brief  of  appellees,  but  we  have  searched 
the  record  In  vain  to  find  where  a  seasonable 
objection  was  made  to  the  admission  of  the 
testimony  complained  of;  therefore  they 
will  not  be  considered. 

The  case  has  been  fully  developed,  it  does 
not  appear  that  any  new  issue  could  be  de- 
veloped, and  the  testimony  apparently  can- 
not be  amplified.  So  believing,  and  being  of 
the  opinion  that  the  Judgment  of  the  lower 
court  was  error,  the  judgment  of  the  court 
below  is  reversed,  and  judgment  is  here  ren- 
dered for  appellants.   It  is  so  ordered. 

CONLEY,  O.  J.,  recused,  and  not  sitting. 
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-  BOWERS  et  aL  v.  MAOHIR  et  aL 
(No.  8593.) 

(Court  of  Civil  Appeals  of  Texas.   Ft  Worth. 
Dec.  2,  1016.  Rehearing  Denied 
Jan.  6,  1017.) 

1.  Municipal  Cobpobations  €=697(3)— Ob- 
8tbucti0n  of  alley— injunction— pabties. 

In  an  action  to  enjoin  the  obstruction  of  an 
alley  by  closing  it  at  each  end,  the  city,  which 
had  nothing  to  do  with  the  closing,  and  which 
passed  an  ordinance  on  application  of  the  own- 
ers merely  to  abandon  any  claim  to  the  alley 
as  a  public  alley  of  the  city  and  to  allow  the 
owners  of  the  adjacent  lots  to  close  it,  was  not 
a  necessary  party,  even  if  a  proper  party. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1504 ;  Dec  Dig.  <3= 
697(3).] 

2.  Dedication  €=53  —  Put  —  Streets  — 
Rights  of  Pubchasebs. 

Where  an  owner  of  land  plats  it  into  lots, 
public  streets  and  alleys,  and  sells  lots  by  ref- 
erence to  the  plat  the  purchaser  of  a  lot  ac- 
quires, as  appurtenant  thereto,  the  right  to 
use  the  streets  so  dedicated,  which  right  is  a 
property  right  entitled  to  the  same  protection 
as  the  title  to  the  land,  and  which  is  not  limit- 
ed to  the  streets  on  which  the  lots  of  such  pur- 
chaser are  situated. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  {  06;  Dec.  Dig.  <S=53.] 

3.  Municipal  Cobpobations  €=657(2)— Clos- 
ing Alley— Chabteb  and  Statutory  Pow- 

BBS* 

Under  Sp.  Acts  31st  Leg.  c  81,  subc.  4.  $ 
1,  giving  the  city  of  Ft  Worth  exclusive  pow- 
er over  its  streets  and  alleys,  with  express  power 
to  vacate  or  close  them,  and  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art  854,  vesting  in  the  city 
exclusive  control  over  streets,  alleys,  etc.,  with 
power  to  vacate  an  alley  in  a  block  upon  writ- 
ten application  of  the  owners  of  the  lot  to 
thereupon  revert  and  become  the  property  of 
the  owners,  the  city  had  the  right  to  vacate  a 
dedicated  public  alley,  but  not  to  close  it 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  722, 1420 ;  Dec.  Dig. 
€=657(2).] 

4.  Municipal  Corporations  €=G63(1)  —  Va- 
cating Alley — Compensation. 

In  such  case,  the  city  could  not  destroy  the 
special  property  rights  of  lot  holders  in  having 
the  alley  left  open,  without  making  itself  lia- 
ble for  compensation  therefor. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f  1438 ;  Dec  Dig.  €= 
663(1).] 

5.  Municipal  Corporations  €=657(1)— Al- 
ley— Vacation— Public  Nuisance. 

Under  Vernon's  Sayles*  Ann.  Civ.  St.  1914, 
arts.  844,  845,  authorizing  city  of  Ft.  Worth  to 
pass  ordinances  declaring  what  shall  constitute 
a  nuisance,  and  empowering  it  to  abate  the 
same,  the  city's  closing  of  an  alley  could  not  be 
justified  on  the  theory  that  it  was  a  nuisance, 
where  the  petition  of  property  owners  in  the 
block  to  have  the  alley  closed  did  not  allege  that 
the  alley  was  a  public  nuisance,  and  where 
the  evidence  offered  did  not  show  that  it  was  a 
nuisance  per  se,  or  that  the  city's  commissioners 
found  it  such  when  they  passed  the  ordinance 
permitting  its  closing. 

[Ed.  Note— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  722,  844,  1429;  Dec. 
Dig.  €=>657(1).] 

6.  Municipal  Cobpobations  "8=657(5)— Clos- 
ing Alley— Obdinance— Record. 

If  an  ordinance,  giving  the  owners  of  the  ad- 
jacent lots  permission  to  close  an  alley,  was  bas- 


ed on  the  fact  that  the  alley  was  a  nuisance,  as 
well  as  by  reason  of  the  fact  that  the  owners  of 
the  property  in  the  block  had  filed  an  applica- 
tion therefor,  that  should  appear  in  the  recordL 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  if  722,  1420;  Dec- 
Dig.  €=657(6).] 

7.  Municipal  Corporations  <8=269(1)  — 
Streets  and  Alleys— Nuisance— Improve- 
ments. 

Where  a  city  was  expressly  authorized  by 
statute  and  by  its  charter  to  improve  an  alley 
by  filling  it  so  as  to  prevent  water  from  stand- 
ing therein,  it  was  its  duty  to  do  so  if  the  pub- 
lic health  demanded  it 

[Ed.  Note.— For  other  cases,  see  Mnncipal 
Corporations,  Cent.  Dig.  §g  718,  720,  722 ;  Dec 
Dig.  G=269(l).] 

8.  Municipal  Corporations  4=663(1)  —  In- 
terest in  Alley— Compensation. 

A  city's  neglect  of  its  statutory  and  char- 
ter duties  to  fill  in  an  alley  to  prevent  water 
from  standing  therein  if  the  public  health  de- 
manded it  would  not  furnish  a  lawful  excuse  for 
depriving  a  lot  owner  of  his  special  interest 
in  the  abutting  alley  acquired  by  purchase,  with- 
out compensating  him  therefor. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1438 ;  Dec  Dig.  €= 
663(1).] 

0.  Municipal  Corporations  <8=663(1)— Clos- 
ing Alley— Injunction. 
Without  a  showing  of  the  necessity  for  clos- 
ing an  alley  on  the  ground  that  it  was  a  menace 
to  public  health  or  safety,  the  city  would  have 
no  right  to  close,  or  permit  it  to  be  closed,  anil 
an  injunction  would  lie  in  favor  of  an  owner 
having  a  special  property  interest  in  keeping 
the  abutting  alley  open. 

[Ed. .  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $  1438;  Dec  Dig.  €= 

10.  Municipal  Corporations  €=663(1)  — 
Closing  Alley— Special  Interests— Stat- 
ute. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  854,  the  city  of  Ft  Worth,  as  trustee  for 
the  public,  might  if  it  saw  fit  close  an  alley  for 
the  special  benefit  of  owners  of  property  in  the 
block,  and  no  one  would  have  a  cause  of  action 
therefor,  unless  he  showed  some  special  inter- 
est in  the  alley  additional  to  that  enjoyed  by 
the  public;  but  one  having  a  property  interest 
in  keeping  the  abutting  alley  open,  acquired  by 

Purchasing  with  reference  to  the  plat  so  as  to 
urnish  more  convenient  access  to  the  rear  of  his 
lot,  had  such  special  interest 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1438 ;  Dec.  Dig.  €= 
663(1).] 

11.  Eminent  Domain  €=69  —  Purpose  of 
Taking — Compensation. 

The  constitutional  denial  of  any  legislative 
power  to  authorize  the  taking  of  one's  property 
for  public  benefit  without  compensating  him 
therefor  applies  with  special  force  when  the 
taking  is  for  the  sole  purpose  of  donating  it  to 
a  few  individuals. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  St  171-179;  Dec  Dig.  <S= 
69.] 

12.  Appeal  and  Erbob  €=50O(l)— Record- 
Matters  to  be  Shown— Obdeb  on  Motion. 

Where  the  record  in  a  suit  to  enjoin  obstruc- 
tion of  alley  by  adjacent  owners  contained  no 
order  upon  a  motion  to  abate  pending  the  deter- 
mination of  a  similar  suit,  the  assignments  of 
error  for  failure  to  sustain  the  motion  would  be 
overruled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  2295;  Dee  Dig.  €=500(1)-] 
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Appeal  from  District  Court,  Tarrant  Coun- 
ty; K.  B.  Young,  Judge. 

Suit  for  Injunction  by  A.  L.  Bowers  and 
others  against  C  O.  Machlr  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal.  Reversed  and  remanded. 

Thompson  &  Barwise,  of  Ft  Worth,  and 
J.  M.  Chambers,  of  Dallas,  for  appellants. 
Mercer,  Wall  &  Rouer  and  Holder  &  Eaton, 
all  of  It  Worth,  for  appellees. 

DUNKLIN,  J.  On  May  25,  1904,  J.  A. 
Lee,  who  was  the  owner  of  block  8,  of  the 
Field  Welsh  addition 'to  the  city  of  Ft 
Worth,  subdivided  and  platted  said  block 
into  lots,  streets,  and  alleys,  a  plat  of  which 
subdivision  was  duly  recorded  in  the  Deed 
Records  of  Tarrant  County.  Following  is  a 
copy  of  said  plat: 
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The  following  is  the  written  declaration  of 
Lee  with  reference  to  the  plat,  which  was 
filed  for  record  as  a  part  of  the  plat: 

"Know  all  men  by  these  presents  that  I,  J.  A. 
Lee,  the  owner  of  block  No.  8  of  the  Field- 


Welsh  addition  to  the  city  of  Fort  Worth,  Tar- 
rant county,  Texas,  do  hereby  adopt  the  forego- 
ing plan  for  subdividing  same,  to  be  known  as 
'Lee  s  subdivision  of  block  No.  8  of  the  Field- 
Welsh  addition'  to  the  city  of  Fort  Worth, 
Texas,  and  do  hereby  dedicate  to  the  use  of  the 
public  the  streets  and  alleys  as  shown  thereon, 
except  that  part  of  the  alley  marked  'Reserved 
lying  west  of  lots  1  to  8.  I  also  reserve  to  my- 
self the  right  to  use  the  dirt  from  Lake  street 
that  is  cut  thereon  when  said  street  is  graded. 
I  reserve  to  myself  the  right  to  cross  the  streets 
and  alleys  or  to  run  on  said  streets  or  alleys 
shown  on  said  plat  with  water  pipes  from  the 
well  now  located  on  lot  L" 

Thereafter,  on  January  11,  1906,  Lee  sold 
to  J.  C.  McKain  lots  25  and  26  shown  in  the 
plat,  said  lots  being  described  by  reference 
to  the  recorded  plat.  On  June  10,  1907,  Mc- 
Kain and  wife  sold  the  lots  to  Hattle  L. 
Manning,  who,  on  April  7,  1909,  sold  the 
same  to  A.  L  Bowers.  In  each  of  the  two 
deeds  last  mentioned  the  property  was  de- 
scribed in  the  same  manner  and  with  refer- 
ence to  the  same  plat,  and  both  of  those 
deeds  were  duly  recorded  in  the  record  of 
deeds  of  Tarrant  county.  On  December  5, 
1911,  Miss  Erna  E.  List  purchased  from  the 
heirs  of  J. 'A.  Lee,  deceased,  lot  34  shown 
in  said  plat,  and  In  1914,  Mrs.  Pearl  Machlr 
purchased  lot  35  from  the  same  heirs.  Dur- 
ing the  summer  of  1915,  the  board  of  com- 
missioners of  the  city  of  Ft  Worth  passed 
the  following  ordinance : 

"Be  it  ordained  by  the  board  of  commission- 
ers of  the  city  of  Fort  Worth: 

"Section  1.  That  a  20-foot  alley  fronting  on 
South  Lake  street  in  block  1000,  and  lying  be- 
tween lot  34  and  lot  35  in  block  8  of  J.  A.  Lee's 
subdivision  of  Field- Welsh  addition  to  the  city 
of  Fort  Worth,  be  and  the  same  is  hereby  order- 
ed closed  and  the  right  to  the  use  of  said  alley 
is  hereby  granted  and  vested  one  half  to  the 
owner  of  lot  34  and  one  half  to  the  owner  of  lot 
35,  so  that  the  owners  of  said  property  will  each 
control  and  own  up  to  a  line  drawn  through  the 
center  of  said  alley. 

"That  this  ordinance  shall  take  effect  and  be 
in  force  from  and  after  its  passage." 

On  July  1,  1915,  soon  after  the  passage 
of  said  ordinance,  C.  O.  Machlr,  husband  of 
Mrs.  Pearl  Machir,  and  Miss  Erna  E.  List 
caused  a  fence  to  be  erected  across  the  east 
end  of  the  20-foot  alley  described  in  the  city 
ordinance,  and  also  put  in  a  sidewalk  and 
curbing  across  the  west  end  of  the  alley, 
and  on  the  east  line  of  Lake  street  and  at 
that  time  Miss  List  was  the  owner  of  lot  34 
and  Mrs.  Pearl  Machir  the  owner  of  lot  35. 
Later,  Miss  List  sold  lot  34  to  her  mother, 
Mrs.  Alice  M.  List  On  June  13,  1916,  A.  L. 
Bowers,  as  the  owner  of  lots  25  and  26,  joined 
by  his  tenant,  C  M.  Harris,  Instituted  this 
suit  In  the  district  court  against  C.  C.  Machir, 
Miss  Erna  List  and  Mrs.  Alice  M.  List  to 
require  the  removal  of  the  obstructions  so 
placed  across  the  two  ends  of  the  20-foot  al- 
ley mentioned  above  and  to  restrain  any  fur- 
ther obstruction  of  the  same.  In  connection 
with  such  permanent  relief,  plaintiff  also 
prayed  for  a  temporary  writ  of  injunction 
for  such  relief  pending  the  suit  On  June  13, 
1916,  the  application  for  the  temporary  writ 
was  heard  and  denied  by  the  district  judge, 
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such  action  on  bis  part  being  predicated  upon 
the  following  findings  of  fact,  and  conclu- 
sions of  law: 

"(1)  The  passway  in  question  was  dedicated  to 
the  public  on  May  25,  1904.  by  J.  A.  Lee  by 
making  and  recording  the  plat  as  alleged  by 
the  plaintiffs,  and  the  same  had  been  continu- 
ously used  by  the  public  as  a  passway  until  it 
was  closed  by  defendants  Macbir  and  Erna  List, 
about  July  1,  1915. 

"(2)  Plaintiffs  and  defendants  all  hold,  under 
the  said  J.  A.  Lee  as  common  source  of  title, 
as  alleged  by  plaintiffs,  and  defendants  each 
had  notice  and  knowledge  of  the  public  char- 
acter of  the  passway  at  the  time  they  respec- 
tively acquired  their  titles  to  the  adjacent  lots. 

"(3)  Defendant  Erna  List  had  sold  lot  34  to 
her  mother,  Alice  M.  List,  prior  to  the  filing  of 
this  suit,  but  after  same  had  been  closed,  and 
had  delivered  possession  thereof  to  her. 

"(4)  Upon  a  petition  of  defendants  and  others, 
of  which  plaintiffs  had  no  notice,  the  city  com- 
mission of  the  city  of  Ft.  Worth,  a  few  days 
prior  to  said  closing,  enacted  an  ordinance  clos- 
ing said  passway,  and  afterwards  upon  petition 
of  plaintiffs  and  others  refused  .to  repeal  said 
ordinance. 

"As  a  matter  of  law.  I  conclude: 

"1.  The  city  of  Ft.  Worth  is  a  necessary  party 
to  this  action. 

"2.  No  right  of  action  is  shown  against  de- 
fendant Erna  List  because  of  her  having  dispos- 
ed of  the  property  adjacent  to  the  passway  in 
question,  and  has  no  further  interest  therein. 

"(3)  The  city  of  Ft  Worth,  by  the  terms  of  its 
charter,  had  power  to  close  said  passway,  and 
the  ordinance  so  declaring  is  valid  and  binding 
upon  plaintiffs,  and  they  are  therefore  not  en- 
titled to  the  injunction  prayed  for." 

From  the  order  so  made  plaintiffs  have 
prosecuted  this  appeal. 

[1J  As  noted  already,  the  alley  was  closed 
by  Macbir  and  Erna  List.  The  city  had  noth- 
ing to  do  with  the  closing.  The  evidence 
shows  that  the  ordinance  was  passed  upon 
the  application  of  the  owners  of  property 
fronting  on  Lake  street  between  Dashwood 
and  Rosedale  streets,  and  it  is  shown  con- 
clusively that  the  action  of  the  commissioners 
in  passing  it  was  merely  to  abandon  any 
claim  on  the  part  of  the  city  to  the  alley  as 
a  public  alley  of  the  city,  and  to  allow  the 
owners  of  lots  84  and  35  to  close  It  The 
mere  passage  of  the  ordinance  did  not  give 
any  cause  of  action  against  the  city  such  as 
is  asserted  by  the  plaintiffs  in  the  present 
suit.  The  closing  of  the  alley,  If  wrongful, 
and  that  alone,  gave  rise  to  a  cause  of  ac- 
tion In  plaintiffs'  favor,  if  they  have  a  cause 
of  action  for  such  wrongful  closing.  Henoe 
the  conclusion  of  the  trial  judge  that  the 
city  of  Ft.  Worth  was  a  necessary  party 
to  the  suit  was  erroneous,  even  though  It 
could  be  said  that  the  city  was  a  proper 
party.  Burton  Lumber  Co.  v.  Houston,  101 
S.  W.  822;  State  v.  Franklin,  133  Mo.  App. 
486,  113  S.  W.  652. 

[2]  By  other  assignments  appellants  in- 
sist that  the  trial  judge  erred  in  holding,  in 
effect,  that  the  city  ordinance  was  binding 
upon  the  plaintiffs,  and  gave  to  the  defend- 
ants the  legal  right  to  close  the  alley.  It  Is 
well  settled  by  the  decisions  of  this  state,  and 
of  many  other  states  as  well,  that  if  the 
owner  of  land  lays  out  and  plats  the  same 


into  lots  and  public  streets  and  alleys,  and 
sells  such  lots  by  reference  to  the  plat,  the 
purchasers  of  such  lots  acquire  as  appurte- 
nant thereto  the  right  to  use  the  streets  so 
dedicated,  which  right  is  a  property  right 
acquired  by  purchase,  and  entitled  to  the 
same  protection  as  the  title  to  the  lots  them- 
selves, and  this  right  is  not  limited  to  the 
streets  on  which  the  lots  of  such  purchasers 
are  situated.  Oswald  v.  Grenet,  22  Tex.  94 ; 
Lamar  County  v.  Clements,  49  Tex.  347 ;  Cor- 
slcona  v.  Zorn,  97  Tex.  317,  78  S.  W.  924; 
Corsicana  v.  Anderson,  33  Tex.  Civ.  App.  596, 
78  S.  W.  261;  Stevens  v.  City  of  Dublin,  169 
S.  W.  188;  Kalteyer  v.  Sullivan,  18  Tex.  Civ. 
App.  488,  46  S,  W.  288;  Elliott  on  Roads  and 
Streets  (3d  Ed.)  §§  129, 130,  131, 132. 

[3, 4 J  Appellees  insist  that,  while  the  dedi- 
cator of  such  a  plat  is  estopped  to  deny  the 
purchaser  the  right  to  have  the  streets  and 
alleys  so  dedicated  kept  open,  the  city,  as 
trustee  for  the  public  at  large,  has  the  right 
to  close  such  streets  whenever  the  interest 
of  the  public  demands  it.  In  other  words, 
they  Insist,  in  effect,  that  the  action  of  the 
city  in  ordering  the  alley  closed  was  a  rea- 
sonable regulation  within  the  power  of  the 
city  commissioners.  By  section  1,  c.  4,  p. 
246,  Special  Laws  of  the  Legislature  of  1909, 
the  city  of  Ft  Worth  is  given  exclusive  power 
and  control  over  the  streets  and  alleys  of 
the  city,  with  express  power  to  vacate  or 
close  the  same.  And  by  article  854,  Vernon's 
Sayles'  Texas  Civil  Statutes,  any  Incorporat- 
ed city  or  town  in  the  state  la  also  vested 
with  the  exclusive  control  over  streets,  alleys, 
and  public  grounds  of  the  city,  with  power 
to  alter  or  vacate  an  alley  in  a  block  within 
the  city  upon  the  written  application  of  the 
owner  of  the  block,  or  if  there  be  more  than 
one  owner,  then  upon  the  written  applica- 
tion of  all  of  the  owners  thereof,  uniting  in 
such  application.  While  this  statute  author- 
izes the  vacation  of  an  alley,  it  does  not  au- 
thorize the  closing  of  the  same.  Stevens  v. 
City  of  Dublin,  169  S.  W.  188.  It  Is  further 
provided  In  that  statute  that  when  such  an 
alley  is  thus  vacated,  It  shall  "thereupon 
revert  to  and  become  the  property  of  the 
owner  of  the  block  of  which  it  was  a  part, 
or  if  more  than  one,  then  to  the  owners  of 
the  adjoining  lots  therein,  each  extending 
to  the  center  of  the  alley  so  vacated."  The 
provision  so  quoted  from  the  statute  does 
not  appear  as  a  part  of  the  city  charter,  and 
it  would  seem  that  the  dty  in  passing  the 
ordinance  quoted  above  did  so  under  and  by 
virtue  of  this  article  of  the  statute.  The 
defendants  in  the  suit  claim  no  other  right  to 
close  the  alley  except  by  virtue  of  the  per- 
mission of  the  city  so  to  do  as  expressed  in 
the  ordinance  quoted.  In  other  words,  they 
are  committed  to  the  proposition  that  if  the 
city  did  not  have  the  right  as  against  the 
plaintiffs  to  authorize  them  to  close  the 
street  then  they  had  no  such  right  As  noted 
already,  the  facts  all  show  that  by  the  or- 
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dinance  the  city  commissioners  had  no  other 
purpose  than  the  election  to  vacate  the  alley 
as  a  public  alley  of  the  city,  and  to  dis- 
claim any  responsibility  on  the  part  of  the 
city  by  reason  of  Its  being  kept  open  as  a 
passway  available  to  the  public.  It  had  no 
purpose  to  close  the  alley,  but  merely  to  give 
permission  to  the  defendants  to  close  the 
same,  and  to  vest  In  them  title  thereto  so  far 
as  it  was  in  the  power  of  the  city  so  to  do. 
There  is  no  doubt  that  the  city  had  the  right 
to  vacate  the  alley  as  a  public  alley,  but  that 
if  it  did  so,  it  had  no  power  to  prevent  the 
use  of  the  way  as  a  street  by  those  who  had 
a  legal  right  to  have  it  left  open  for  such 
use.  Gilder  v.  City  of  Brenham,  67  Tex.  351, 
3  S.  W.  300.  And  if  the  plaintiffs  had  a 
special  property  right  In  having  the  alley 
left  open,  the  city  could  not,  in  any  event, 
destroy  the  same  without  making  Itself  liable 
for  compensation  therefor.  Lumber  Go.  v. 
Railway,  104  Tex.  16, 133  S.  W.  247,  36  L,  R. 
A.  (N.  S.)  662,  Ann.  Cas.  1913E,  870.  In 
the  case  just  cited  it  was  held  that  the  appro- 
priation of  a  public  street  by  a  railway  com- 
pany, acting  under  authority  of  the  city  so 
to  do,  is  a  taking  of  property  of  an  abutting 
lot  owner  who  also  owns  the  fee-simple  title 
to  the  street  as  distinguished  from  a  mere 
damaging  thereof,  and  may  be  restrained 
by  injunction,  unless  compensation  is  paid, 
or  secured,  in  advance  of  such  taking,  as 
required  by  article  1,  (  17,  of  the  Constitu- 
tion. It  was  further  held  in  that  case  that 
if  the  owner  of  the  abutting  lot  does  not 
own  the  fee-simple  title  to  the  street,  an  in- 
junction will  not  lie  to  require  payment  In 
advance  of  compensation  for  the  damage  done 
to  the  lot,  because  closing  the  street  would 
not  be  a  taking  of  property  within  the  mean- 
ing of  the  Constitution,  but  for  such  inter- 
ference with  access  to  the  lot  the  owner 
would  be  entitled  to  recover  damages.  To 
the  same  effect  Is  Stevens  v.  City  of  Dublin, 
169  S.  W.  188,  and  other  authorities  therein 
noted.  In  the  case  last  cited  this  court  held 
that  an  Injunction  would  lie  to  restrain  the 
closing  of  a  street  to  the  injury  of  abutting 
property,  in  the  absence  of  a  showing  that 
such  closing  was  necessary  for  the  preserva- 
tion of  the  safety  of  the  citizens  generally, 
even  though  it  would  be  conducive  to  the  safe- 
ty of  children  attending  a  nearby  public 
school.  And  It  further  appeared  In  that  case 
that  the  only  special  Interest  which  the  owner 
of  the  property  had  in  keeping  the  street  open 
was  by  virtue  of  the  fact  that  his  property 
abutted  thereon.  In  that  decision  our  stat- 
utes, vesting  in  cities  various  police  powers 
for  the  preservation  of  the  life,  health,  and 
safety  of  the  citizens,  were  referred  to,  but 
It  was  held  that  the  act  of  the  city  in  closing 
the  street  did  not  come  within  the  purview  of 
any  of  those  statutes. 

f6]  Upon  the  trial  of  the  present  suit,  the 
defendants  sought  to  show  that  the  reaspn 
why  the  ordinance  giving  them  permission  to 
close  the  street  was  passed  was  because  of 


the  fact  that  It  was  a  public  nuisance,  but  the 
ordinance  does  not,  of  Itself,  show  that  such 
was  Its  purpose.  It  seems  that  the  petition 
of  the  property  owners  in  the  block  to  have 
the  alley  closed  was  in  writing,  but  the  same 
does  not  appear  in  the  statement  of  facts, 
nor  does  It  otherwise  appear  that  it  contained 
allegations  that  the  alley  was  a  public  nui- 
sance. The  testimony  introduced  by  the  de- 
fendant to  show  that  the  alley  was  a  nuisance 
consisted  of  statements  of  different  witness- 
es, to  the  effect  that  the  water  from  rains 
would  accumulate  in  the  alley  and  would  not 
drain  off;  that  the  same  was  used  as  a  pass- 
way  for  negroes,  express,  delivery,  and  gar- 
bage wagons,  to  the  annoyance  of  defendants 
who  owned  lots  34  and  85,  and  perhaps  some 
other  persons  residing  in  that  vicinity ;  that 
the  back  gates  of  the  owner  of  lot  24  would 
sometimes  be  left  open,  thereby  exposing  his 
back  premises  to  the  view  of  people  who  liv- 
ed opposite  thereto,  and  that  the  alley  was  a 
kind  of  an  eyesore  generally  to  the  people 
who  lived  in  that  portion  of  the  town,  because 
it  had  grass  growing  In  it  and  did  not  look 
well.  It  further  appears,  however,  from  the 
same  witnesses  that  the  accumulation  and 
standing  of  water  In  the  alley  was  due  prin- 
cipally to  the  fact  that  the  owners  of  lots 
34  and  36  had  filled  in  their  lots  to  a  higher 
level  than  the  alley. 

By  articles  844  and  846,  Vernon's  Sayles' 
Texas  Civil  Statutes,  the  city  was  given  au- 
thority to  pass  ordinances  declaring  what 
shall  constitute  a  nuisance,  and  power  to 
abate  the  same.  But  there  was  no  proof  of 
any  ordinance  declaring  that  such  a  condition 
and  use  of  the  alley  as  that  in  controversy 
would  render  it  a  nuisance.  Nor  did  the  evi- 
dence offered  by  defendants  show  that  the 
alley  was  a  nuisance  per  se;  nor  that  the 
city  commissioners  found  It  to  be  such  when 
they  passed  the  ordinance,  and  passed  It  to 
abate  the  nuisance.  It  is  therefore  quite 
clear  that  the  closing  of  the  alley  cannot  be 
justified  upon  the  theory  that  It  was  a  nui- 
sance. G.,  C.  &  S.  F.  Ry.  Co.  v.  Belton,  122 
S.  W.  413.  After  accepting  the  alley  as  a 
public  alley,  the  city  had  no  authority  to  close 
it,  except  as  the  power  so  to  do  was  confer- 
red by  statute  or  by  its  special  charter.  1  El- 
liott on  Roads  and  Streets,  §30;  2  Id.  §  1177; 
13  R.  C.  L.  I  60. 

[(]  And  if  the  ordinance  giving  defendants 
permission  to  close  it  was  based  upon  the 
fact  that  it  was  a  nuisance,  as  well  as  by  rea- 
son of  the  fact  that  the  owners  of  property  in 
the  block  had  filed  an  application  therefor, 
that  showing  should  appear  in  the  record. 
Mclntire  v.  Lucker,  77  Tex.  260,  13  S.  W. 
1027;  Vogt  v.  Bexar  County,  5  Tex.  Civ.  App. 
272,  23  S.  W.  1044 ;  Moseley  v.  Bradford,  190 
S.  W.  824,  cause  No.  8458,  by  this  court,  not 
yet  officially  reported. 

[7, 1]  Furthermore,  by  express  provision  of 
the  statute  and  the  charter,  the  city  had  the 
authority  to  Improve  the  alley  by  so  filling 
it  as  to  prevent  water  from  standing  thereon. 
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and  It  was  the  duty  of  the  city  so  to  do  If  the 
health  of  the  public  demanded  It,  and  a  neg- 
lect of  that  duty  would  not  furnish  a  lawful 
excuse  for  depriving  plaintiff  Bowers  of  the 
special  Interest  In  the  street  acquired  by  bis 
purchase  of  lots  25  and  26,  without  compen- 
sating him  therefor.  As  was  said  in  Dwyer 
v.  Hosea,  1  Posey  Unrep.  Cas.  506: 

"The  charter  of  the  city  conferred  upon  them 
the  power,  and  it  became  their  duty,  to  preserve 
the  health  and  peace  of  the  city,  but  it  did  not 
confer  upon  them  the  power,  by  suffering,  in  vio- 
lation of  this  duty,  the  alleys  to  become  a  nui- 
sance, to  declare  them  so,  and  then  sell  them. 
This  would  be  a  cheap  mode  of  acquiring  prop- 
erty." 

In  that  case  the  special  interest  of  the  par- 
ty complaining  of  the  action  of  the  city  con- 
sisted in  the  fact  that  his  property  abutted 
on  the  alley. 

{9]  No  doubt  Is  entertained  by  us  that  If 
the  alley  was  a  menace  to  public  health  or 
safety  of  the  citizens,  the  city  would  have  a 
right  to  close  It,  or  give  permission  to  have 
it  closed,  notwithstanding  any  special  proper- 
ty right  of  plaintiffs  to  have  the  same  kept 
open,  thus  leaving  to  plaintiffs  as  their  only 
remedy  for  relief  a  suit  for  damages  for  the 
Injuries  so  sustained.  But  in  the  absence  of 
a  showing  for  such  necessity,  the  city  would 
have  no  right  so  to  do,  and  an  injunction 
would  He  in  favor  of  a  property  owner  hav- 
ing a  special  property  Interest  in  keeping  the 
street  open  to  restrain  It  from  so  doing.  In 
Kalteyer  v.  Sullivan,  18  Tex.  Civ.  App.  488,  46 
S.  W.  288,  In  which  a  writ  of  error  was  de- 
nied, it  was  held  that  plaintiff,  Henrietta 
kalteyer,  was  entitled  to  an  Injunction  to  re- 
strain Sullivan  and  the  city  of  San  Antonio 
from  closing  a  public  alley  on  which  her 
property  abutted.  The  city  had  given  Sulli- 
van permission  to  close  it,  and  It  was  closed 
by  him  by  virtue  of  the  authority  so  given. 
The  only  special  interest  which  the  plaintiff 
in  that  suit  had  in  the  alley  different  from 
that  of  the  public  was  by  reason  of  the  fact 
that  her  property  abutted  thereon.  The  al- 
ley had  been  dedicated  as  a  public  thorough- 
fare In  1852,  and  the  dedication  had  been  ac- 
cepted by  the  city.  It  does  not  appear  that 
the  plaintiff  In  that  case  had  bought  her 
property  from  the  dedicator,  or  any  one  In 
privity  to  him,  with  a  view  to  any  plat,  as 
plaintiffs  did  in  the  present  suit.  In  that 
case  the  court  said: 

"An  abutting  owner  has  rights  not  shared  by 
the  public  at  large,  special  and  peculiar  to  him- 
self, which  arise  out  of  the  very  relation  of  bis 
lot  to  the  street  in  front  or  alley  in  the  rear  of 
it.  These  rights  are  property,  and  as  such  are 
as  sacred  from  legislative  invasion  as  bis  right 
to  the  lot  itself.  Dill.  Mun.  Corp.  £  656a: 
Story  v.  Railroad  Co.,  90  N.  I.  122  [43  Am. 
Rep.  146] ;  Railroad  Co.  v.  Heisel,  38  Mich.  62 
[31  Am.  Rep.  306] :  Adams  v.  Railroad  Co.,  39 
Minn.  286,  39  N.  W.  629  [1  L.  R.  A.  493,  12 
Am.  St.  Rep.  644].  The  abutting  owner's  right 
of  access  to  and  from  the  street,  subject  to  le- 
gitimate public  regulations,  is  as  much  his  prop- 
erty as  hs  right  to  the  soil  within  boundary 
lines.  And  when  he  is  deprived  of  such  right 
of  access,  or  any  other  easement  connected  with 
the  use  and  enjoyment  of  his  property,  other 
than  by  the  exercise  of  legitimate  public  regu- 


lation, he  is  deprived  of  his  property.  2  Dill. 
Mun.  Corp.  (  487b.  When  it  is  asserted  that 
the  Legislature  has  plenary  power  over  munic- 
ipal streets,  it  must  be  understood  that  it  has 
power  over  them  as  streets,  for  it  cannot  be 
justly  affirmed  that  it  may  deprive  them  of  the 
character  of  streets,  to  the  special  injury  of 
abutters,  without  yielding  them  fair  compen- 
sation for  the  loss  actually  sustained.  Elliott, 
Roads  and  Streets,  19.  The  city  council  of  San 
Antonio  can  have  no  more  power  over  the  streets 
of  the  city  than  is  granted  by  the  Legislature, 
nor  can  the  Legislature  grant  such  power  as 
would,  in  its  exercise  by  the  council,  damage 
the  property  of  an  abutting  owner,  without  pro- 
viding adequate  compensation  for  such  damages. 
The  power  vested  in  the  Legislature  over  pub- 
lic highways,  which  it  may  delegate  to  towns 
and  cities  over  streets  within  their  limits,  is 
for  the  benefit  of  the  public,  and  should,  by  mu- 
nicipalities, be  always  exercised  in  furtherance 
of  the  purpose  for  which  it  is  conferred.  When 
the  representatives  of  the  corporation  upon 
whom  this  power  is  conferred  close  a  highway 
against  the  use  and  to  the  detriment  of  the  pub- 
lic, and  turn  it  over  to  a  private  individual  for 
his  private  use,  they  pervert  the  law,  and  violate 
the  trust  which  it  is  their  duty  to  faithfully  ex- 
ecute. *  *  *  "The  usual  power  to  regulate 
and  control  streets  has  ever  been  held  not  to  au- 
thorize the  municipal  authorities  to  allow  them 
to  be  encroached  upon  by  the  adjoining  owner 
by  erections  made  for  his  exclusive  use  and  ad- 
vantage.' 2  Dill.  Mun.  Corp.  §  660.  And  it  is 
well  settled  that  equity  will  grant  relief  to  a 
party  entitled  to  a  right  of  way  over  a  street, 
and  protect  him  in  the  enjoyment  thereof,  by 
restraining  the  erection  of  obstructions  thereon. 
Id.  |  661.  The  owner  of  land  abutting  upon  a 
street  or  alley,  one  end  of  which  is  obstructed 
so  that  he  cannot  have  egress  from  his  property 
to  other  streets  in  that  direction,  suffers  an  in- 
jury peculiar  to  himself  by  reason  of  the  public 
nuisance  (Bannon  v.  Murphy  [Ky.]  38  S.  W. 
890),  and  is  entitled  to  such  relief.1' 

[10]  In  addition  to  the  right  of  plaintiff 
Bowers  to  have  the  alley  kept  open  acquired 
by  the  purchase  of  his  lots  with  the  view  to 
the  plat  which  had  been  dedicated  by  J.  A. 
Lee,  the  evidence  showed  without  controver- 
sy that  It  was  of  special  advantage  to  Bowers 
in  that  it  furnished  him  a  more  convenient 
access  to  the  rear  of  his  lots ;  the  proof  show- 
ing that  the  10-foot  alley  running  north  and 
south  in  the  rear  of  his  lots  was  not  of  suf- 
ficient width  to  allow  the  Ingress  and  egress 
by  certain  vehicles  owned  by  him  without 
moving  his  rear  fence  and  other  improve- 
ments from  the  location  where  they  were 
originally  placed  by  the  owners  of  the  lot, 
relying  upon  the  assumption  that  the  alley 
In  controversy  wosjld  always  be  kept  open  as 
It  had  been  platted  and  dedicated.  The  evi- 
dence further  shows  that  through  the  alley 
was  much  nearer  Lake  street,  which  was  a 
paved  street,  than  plaintiff  otherwise  would 
be  required  to  travel  in  order  to  reach  that 
street.  Under  article  854  of  the  statute,  the 
city,  as  the  trustee  for  the  public  at  large, 
would  hare  the  power,  if  it  saw  fit  so  to  do, 
to  close  the  alley  for  the  special  benefit  of 
the  owners  of  property  In  that  block,  and 
no  one  would  have  a  cause  of  action  therefor, 
unless  he  showed  some  special  Interest  In  the 
alley  additional  to  that  which  was  enjoyed 
by  the  public  generally.  One  who  had  a  prop- 
erty Interest  in  keeping  the  street  open  ac- 
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quired  by  a  purchase  with  reference  to  a 
plat,  as  plaintiff  Bowers  In  the  present  emit 
acquired  his  lot,  would  have  such  special 
Interest. 

[11]  The  constitutional  denial  of  any  pow- 
er In  the  Legislature  to  authorize  the  taking 
of  one's  property,  even  for  a  public  benefit, 
without  compensating  him  therefor  applies 
with  special  force  when  the  taking  Is  for 
the  sole  purpose  of  donating  It  to  a  few  In- 
dividuals. In  no  event  could  the  city  deprive 
the  owner  of  such  a  special  interest  of  the 
value  thereof  without  rendering  Itself  liable 
in  damages  therefor,  for  so  to  do  would  be 
to  deprive  such  owner  of  his  property  with- 
out due  process  of  law,  and,  as  stated  above, 
In  the  absence  of  some  special  necessity,  such 
as  for  the  preservation  of  life  or  health  of 
citizens,  such  owner  would  not  be  limited 
to  a  suit  for  damages  sustained  by  such  clos- 
ing, but  would  be  entitled  to  equitable  relief 
by  Injunction  to  restrain  such  acts  on  the 
part  of  the  city.  Vernon's  Sayles'  Texas 
Civil  Statutes,  art  4643 ;  Kalteyer  v.  Sulli- 
van, supra ;  Stevens  v.  City  of  Dublin,  supra. 

[12]  Defendants  filed  a  motion  In  the  trial 
court  to  abate  the  suit  predicated  upon  al- 
legations that  J.  M.  Chambers,  who  owned 
property  situated,  with  reference  to  the  alley 
in  controversy,  similarly  to  plaintiffs'  proper- 
ty, had  Instituted  suit  for  the  same  relief 
against  the  same  defendants  In  the  Sixty- 
seventh  district  court,  another  and  different 
court;  that  the  issues  in  the  two  suits  were 
substantially  the  same,  and  should  be  deter- 
mined In  one  and  the  same  court  at  the  same 
time,  in  order  to  avoid  a  multiplicity  of  suits 
and  unnecessary  vexation  to  defendants.  De- 
fendants now  present  a  cross-assignment  of 
error  for  failure  of  the  trial  Judge  to  sus- 
tain that  motion.  The  record  contains  no 
order  of  the  Judge  upon  said  motion,  and  no 
showing  that  any  ruling  by  him  thereon  was 
ever  invoked.  Hence  the  assignment  must 
be  overruled,  without  reference  to  the  merits 
of  the  motion,  if  any  there  be. 

Without  discussing  other  questions  pre- 
sented in  appellants'  brief,  which  are  Inci- 
dental to  the  issues  discussed  above,  we  are 
of  opinion  that  the  court  erred  in  the  conclu- 
sion reached  that  plaintiffs  were  not  entitled 
to  the  relief  prayed  for ;  and  hence  the  judg- 
ment is  reversed,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  the 
conclusions  above  noted. 

Reversed  and  remanded. 


MECOM  v.  VINTON.    (No.  189.) 
(Court  of  Civil  Appeals  of  Texas.  Beaumont. 

Nov.  29,  1916.) 
1.  Animals  «=»27— Bailment— Liability  — 
Res  Ipsa  Loquitur. 
While  ordinarily,  in  an  action  by  the  bailor 
against  the  bailee  for  injury  to  a  horse  bailed, 
the  bailor  should  set  out  the  specific  acts  of  neg- 
ligence relied  upon,  yet,  where  the  bailee  has 


sole  custody,  the  mere  fact  of  injury  imputes 
negligence,  and  the  bailee  has  the  burden  of 
showing  that  he  was  not  negligent 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  §§  70-78;  Dec.  Dig.  <8=>27.] 

2.  Animals  <j=>27— Bailment— Damages. 

The  bailor  of  horses  for  a  four-months'  term, 
on  their  return  in  an  injured  condition,  within 
three  months,  can  recover  of  the  bailee  a  feed 
bill  for  the  horses,  and  after  their  return  to  the 
bailor,  and  also  the  amount  of  veterinary's  bill 
for  services,  and  compensation  for  time  lost  hi 
treatment  of  the  horses. 

[Ed.  Note.-JPor  other  Cases,  see  Animals, 
Cent  Dig.  f}  70-78;  Dec.  Dig.  «=»27.] 

3.  Tbial  «=> 255(10)— Injury  to  Thing  Bail- 
ed—Actions—Instructions. 

In  the  absence  of  objection  to  the  general 
charge  or  request  for  special  charge  on  the  sub- 
ject, an  instruction  is  not  erroneous,  to  the 
effect  that  ordinarily  negligence  is  never  pre- 
sumed, and  the  burden  of  proving  it  is  on  the 
plaintiff,  but  when  the  property  is  injured  while 
in  the  exclusive  custody  of  the  bailee,  it  is  his 
burden  to  show  that  he  was  not  negligent 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  637;  Dec.  Dig.  «=>255(10).] 

4.  Husband  and  Wire  <ft=>270{2, 8)— Actions 
against  Husband — Pendency  of  Divobce 
Proceedings— Effect. 

Where  a  defendant  and  his  wife  were  per- 
manently separated  and  divorce  suit  was  pend- 
ing, he,  nevertheless,  was  liable  to  be  sued 
alone  so  far  as  community  property  is  concern- 
ed, and  therefore  was  not  entitled  to  introduce 
evidence  of  the  pendency  of  the  divorce  pro- 
ceedings. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Die.  M  969,  970,  974,  981 ;  Dec 
Dig.  «J=>270(2,  8)1 

Appeal  from  County  Court  Liberty  Coun- 
ty; C.  N.  Smith,  Judge. 

Suit  by  W.  A.  Vinton  against  Harvey  Me- 
coni.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Marshall  &  Harrison,  of  Liberty,  for  ap- 
pellant O.  H.  Cain  and  C.  R.  Wilson,  both 
of  Liberty,  for  appellee. 

BROOKE,  J.  This  suit  was  Instituted  by 
defendant  in  error,  Vinton,  on  September 
17,  1914,  in  the  county  court  of  Liberty 
county,  against  the  plaintiff  in  error.  It 
was  tried  on  the  19th  day  of  July,  1915, 
on  plaintiff's  first  amended  original  peti- 
tion, defendant's  first  amended  original  an- 
swer, and  plaintiff's  supplemental  petition, 
and  resulted  In  a  verdict  in  favor  of  the 
plaintiff  in  the  sum  of  $75.  The  cause  of 
action  was  to  recover  damages  for  injury 
inflicted  upon  two  horses,  which  were  balled 
to  plaintiff  in  error,  and  which  were  in- 
jured while  in  the  exclusive  possession  of 
said  plaintiff  in  error.  The  cause  of  action 
is  based  upon  the  ground  that  the  horses 
were  in  good  condition  when  delivered  into 
the  hands  of  plaintiff  in  error,  and  were  re- 
turned in  an  injured  or  damaged  state  when 
delivered  into  the  hands  of  the  plaintiff. 
Vinton  alleged  that  he  hired  two  horses,  a 
gray  and  sorrel,  to  plaintiff  in  error  on  April  ' 
24,  1914,  for  an  agreed  rental  of  $15  per 
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month,  said  horses  to  be  used  for  farm  work 
only,  and  to  be  worked  for  at  least  four 
months;  that  thereafter,  about  the  28th  day 
of  July,  said  horses  were  returned  to  the 
defendant  In  error,  the  gray  horse  being 
crippled  In  the  left  front  foot,  and  the  sor- 
rel being  crippled  in  the  left  front  foot  and 
left  hind  foot.  Said  horses  were  alleged 
to  be  worth  $250  when  plaintiff  took  charge 
of  same,  and  when  defendant  in  error  re- 
ceived same  back  the  gray  was  worth  $150 
and  the  sorrel  horse  alleged  to  be  practi- 
cally worthless.  Defendant  in  error  asked 
Judgment  for  $200,  and  also  judgment  for  $5 
damages  to  harness,  $25  spent  by  defendant 
in  error  In  doctoring  said  horses,  $10  for 
doctor's  bill,  $11  feed  bill,  $1.50  for  labor, 
and  $7  for  medicine  bill.  Defendant's  an- 
swers consisted  of  general  demurrer  and 
five  special  demurrers,  general  denial,  and 
various  special  pleas.  The  demurrers  were 
overruled,  and  Judgment  was  had  in  favor 
of  plaintiff  in  the  lower  court  in  the  sum 
of  $75.  The  plaintiff  in  error's  motion  for 
new  trial  being  overruled,  the  cause  Is  now 
before  this  court  on  writ  of  error. 

[1]  Plaintiff  In  error  complains  that  the 
petition  of  plaintiff  In  the  lower  court  did 
not  set  out  how  and  In  what  manner  the 
defendant  was  guilty  of  negligence,  and  the 
proposition  is  that  plaintiff's  petition  in  the 
lower  court  was  Insufficient  against  the  spe- 
cial exception,  asking  that  the  plaintiff  set 
forth  and  describe  the  negligence  or  unusual 
treatment  said  horses  received  by  reason 
of  which  said  horses  were  injured,  and  be- 
cause this  was  a  bailment  for  hire,  and 
contemplated  as  matter  of  law  that  defend- 
ant would  work  such  horses,  and  use  them 
such  as  an  ordinarily  prudent  person  would 
do  under  the  same  or  similar  circumstances 
for  the  purposes  for  which  they  were  hired, 
that  negligence  must  be  pleaded  and  proven, 
and  that  the  pleader  must  state  the  facts 
upon  which  he  relies  to  support,  his  cause. 
Ordinarily  this  la  true.  However,  in  the 
case  of  Hislop  v.  Ordner,  28  Tex.  Oiv.  App. 
540,  07  S.  W.  337,  the  court,  Judge  NelU 
handing  down  the  opinion,  uses  the  follow- 
ing language: 

"The  evidence,  briefly  stated,  is  as  follows: 
In  October,  1898,  the  appellee  delivered  at 
Ganado  his  horse  and  buggy  to  appellant,  to 
be  driven  by  him,  without  compensation,  and 
solely  for  the  former's  benefit,  to  Yoakum,  Tex., 
and  there  to  be  delivered  to  him.  On  or  about 
the  10th  day  of  the  month  the  appellant  start- 
ed with  the  horse  and  buggy  from  Ganado,  the 
animal  then  being  apparently  sound  and  well, 
for  the  purpose  of  performing  his  agreement  with 
appellee  to  drive  to  Yoaknm,  and  there  deliver 
the  animal  and  vehicle  to  him.  Night  overtook 
appellant  on  his  journey,  and  he  turned  into  a 
pasture,  unharnessed  the  horse,  turned  him  loose 
with  a  stake  rope  about  his  neck,  and  he  com- 
menced to  graze;  and  appellant  lay  down  iu  the 
buggy  and  fell  asleep.  During  the  night  he 
was  awakened  by  the  groaning  and  struggling 
of  the  animal,  and  went  to  him,  kicked  him, 
and  made  him  get  up.  The  horse  appeared  sick, 
as  if  he  had  colic,  bit  himself  in  the  flanks,  and 
shortly  afterwards  lay  down  and  died.  The 
horse  had  been  driven  at  an  ordinary  gait  from 


7  o'clock  in  the  morning,  except  an  hour  and  a 
half  taken  for  noon,  until  sundown.  But  it 
cannot  be  determined  from  the  record  before 
us  the  distance  traveled.  The  statement  of  the 
evidence  in  regard  to  the  journey,  and  what 
occurred  during  it,  is  made  from  the  testimony 
and  admission  of  the  appellant  himself;  such 
being  the  only  evidence  on  the  subject.  Ordi- 
narily negligence  is  never  to  be  presumed,  but 
must  be  proven  like  any  other  substantive  fact, 
and  the  burden  of  proof  is  upon  the  plaintiff. 
But  when  the  property  is  lost  or  injured  while 
in  the  exclusive  custody  of  the  bailee,  his  serv- 
ant or  agent,  it  is  incumbent  upon  the  bailee  to 
prove  that  the  loss  or  injury  was  not  occasioned 
by  the  negligence  of  himself,  or  his  servants  or 
agents.  3  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.) 
page  750,  and  cases  cited;  Pusey  v.  Webb  [2 
Pen.  (Del)  480],  47  AtL  701.  The  reason  of 
the  rule  is  apparent.    The  bailee  has  the  sole 

gossession  and  custody  of  the  chattel  bailed, 
le  cannot  return  the  article  to  the  bailor  in  a 
damaged  condition,  or  not  return  it  at  all,  and 
by  his  silence  defeat  a  recovery  for  the  dam- 
age because  of  the  bailor's  inability  to  prove 
how  the  damage  or  loss  happened.  Although 
the  burden  of  proof  may  rest  eventually  upon 
the  plaintiff  to  establish  his  cause  of  action,  un- 
til some  reason  is  given  for  the  injury  to  or 
loss  of  the  property,  the  bailee  should  properly 
be  held  answerable  therefor.  Rutherford 
Krause  [55  App.  Div.  210],  66  N.  X.  Supp.  781." 

Also,  in  the  case  of  Freeman  v.  Foreman, 
141  Mo.  App.  359,  125  8.  W.  526,  the  court 
used  the  following  language: 

"Attention  was  first  called  to  this  by  Judge 
Thompson  in  the  case  of  Araot  v.  Branconier, 
14  Mo.  App.  431,  in  which  be  calls  attention  to 
the  decision  of  the  Supreme  Court  in  McCarty 
v.  Wolfe,  40  Mo.  520,  in  which  -it  is  held  in  a 
case  of  bailment  that  the  plaintiff,  having  al- 
leged negligence  in  his  statement,  assumed  the 
burden  of  proving  it,  and  that  this  burden  is 
not  discharged  by  proof  of  the  bailment  and 
failure  to  return  the  property.  In  the  later 
case  of  Wiser  v.  Chesley,  58  Mo.  547,  the  Su- 
preme Court  held  that  a  prima  facie  case  was 
made  by  proof  of  the  bailment  and  loss  of  the 
property.  In  the  latter  case  it  does  not  appear 
in  the  statement  of  the  case  what  the  pleadings 
alleged,  but  from  the  appellant's  brief  in  that 
case,  it  appears  that  the  case  was  tried  on  the 
negligence  theory.  Judge  Thompson  concluded 
that  the  case  of  Wiser  v.  Chesley  was  in  con- 
flict with  the  case  of  McCarty  v.  Wolfe,  and 
as  it  was  the  later  case,  and,  as  he  thought, 
gave  a  correct  exposition  of  the  law  upon  that 
question,  he  followed  that  case,  and  held  that, 
when  negligence  was  charged  in  general  terms, 
a  prima  fade  case  was  made  by  proof  of  the) 
bailment  and  loss  or  injury  of  the  property. 
This  has  been  the  uniform  holding  by  the 
Courts  of  Appeals  in  this  class  of  cases  since. 
Clark  v.  Shrimski,  77  Mo.  App.  166;  Berger 
Storage  &  Commission  Company,  136  Mo.  App. 
loc  cit.  40,  116  S.  W.  444.  We  think  the  ap- 
parent conflict  in  the  cases  arises  from  a  failure 
to  distinguish  between  causes  of  action  based 
squarely  upon  a  contract  of  bailment  and  those 
founded  upon  negligence.  It  is  familiar  law 
that  in  bailment  cases  it  is  not  necessary  to 
plead  negligence.  All  that  is  necessary  is  for 
plaintiff  to  allege  the  contract  of  bailment  and 
his  compliance  therewith,  and  a  failure  of  de- 
fendant *  •  *  to  return  the  property,  or  its 
return  in  an  injured  condition.  In  cases 
grounded  upon  negligence,  it  is  also  familiar 
law  that  the  burden  of  proving  negligence  is 
upon  him  who  alleges  it,  and  when  a  bailor 
grounds  his  action  in  negligence,  he  waives  bis 
rights  under  the  usual  mode  of  procedure  in 
bailment  cases,  and  subjects  himself  to  the  rules 
applicable  in  negligence  cases.  There  is  one 
rule,  however,  which,  in  a  proper  case  for  its 
application,  practically  places  the  plaintiff,  who 
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alleges  negligence  in  general  terms  in  a  bailment 
case,  upon  the  same  footing,  as  far  as  proof  is 
concerned,  as  he  who  brings  an  ordinary  action 
upon  a  bailment  contract  without  any  allegation 
of  negligence ;  and  that  is  that  in  all  negligence 
cases,  where  the  charge  of  negligence  is  a  gen- 
eral one,  and  the  plaintiff  can  show  that  the  loss 
or  injury  occurred  under  such  circumstances 
that  it  may  be  reasonably  inferred,  from  the 
fact  that  injury  did  occur,  that  if  ordinary  care 
had  been  used  by  the  party  charged,  the  injury 
would  not  have  resulted,  he  thereby  makes  a 
prima  facie  case,  and  casts  upon  the  defendant 
the  burden  of  showing  that  he  exercised  that 
degree  of  care  which  under  the  law  it  was  his 
duty  to  exercise  in  the  particular  case.  This 
doctrine  known  in  legal  parlance  as  'res  ipsa 
loquitur,'  is  now  a  familiar  rule  of  practice  in 
the  trial  of  negligence  cases.  The  trial  court 
in  holding  that  plaintiff  made  a  prima  facie 
case  by  proof  of  the  bailment  and  injury  to  the 
animal  while  she  was  in  the  care  of  defendants 
must  have  done  so  upon  the  theory  that  this 
was  an  appropriate  case  for  the  application  of 
the  rule  above  cited.  In  this  we  think  he  was 
right  ... 

"It  is  not  usual  for  a  horse  to  be  injured 
while  standing  in  a  barn,  and,  when  one  is  in- 
jured while  in  that  situation,  it  is  but  fair  to 
assume  that  the  injury  resulted  from  some  want 
of  care  upon  the  part  of  those  in  charge  of  the 
barn.  The  horse  is  committed  to  the  care  of 
defendants,  and  while  in  their  care  is  injured. 
The  defendants  are  in  a  position  to  know  what 
was  done  in  the  way  of  caring  for  the  horse, 
and  the  plaintiff  is  not.  To  require  the  plaintiff 
under  such  circumstances  to  prove  the  specific 
acts  of  negligence  which  caused  the  injury,  or 
to  prove  in  what  particular  the  defendant  failed 
to  exercise  ordinary  care,  when  he  was  not 
present  and  had  no  opportunity  to  observe  the 
conduct  of  the  defendants,  or  their  servants, 
would  be  to  place  upon  him  an  impossible  bur- 
den, and  require  him  to  assume  the  responsi- 
bility of  proving  facts  that  were  exclusively 
within  the  knowledge  of  the  defendants,  and  of 
which  he  had,  and  in  the  nature  of  things  could 
have,  no  information,  and  would  be  equivalent 
to  denying  him  any  relief  at  all.  The  allega- 
tion of  negligence  in  this  case  is  made  in  gen- 
eral terms.  No  specific  act  of  commission  or 
omission  is  alleged.  Price  v.  Metropolitan 
Street  Railway  Co.,  220  Mo.  435,  119  S.  W. 
832  [132  Am.  St  Rep.  588]. 

"Defendants  contend,  however,  that  this  is 
not  a  proper  case  for  the  application  of  the  rule 
of  res  ipsa  loquitur,  because  they  contended  at 
the  trial  that  plaintiff's  treatment  of  the  horse 
after  it  had  received  an  injury  in  the  barn  aug- 
mented it  and  made  permanent  what  at  first 
was  only  a  slight  injury.  We  are  unable  to 
see  how  any  position  taken  by  defendants  at 
the  trial  or  any  evidence  offered  by  them  could 
deprive  plaintiff  of  any  of  his  rights,  or  take 
from  him  the  benefit  of  any  presumption  in  his 
favor.  True,  the  presumption  of  negligence 
which  arises  from  the  fact  of  injury  while  the 
property  was  in  the  exclusive  control  of  de- 
fendants would  not  continue  and  apply  to  any 
injury  that  might  be  occasioned  by  tie  unskill- 
ful treatment  of  the  horse  by  plaintiff  after  the 
initial  injury  was  inflicted.  The  question  as 
to  what  effect  plaintiff's  treatment  of  the  ani- 
mal after  the  injury  may  have  had  upon  it  was 
one  of  fact,  and,  as  no  declarations  of  law  were 
asked  as  to  that  question,  we  must  assume  that 
the  court  decided  it  correctly.  If  plaintiff's 
treatment  of  the  animal  did  increase  the  effect 
of  the  injury,  this  would  only  reduce  the  dam- 
ages, and  would  not  be  a  complete  defense. 

"The  fact  that  plaintiff  offered  some  testimony 
tending  to  show  specific  acts  of  negligence  on 
the  part  of  defendants  should  not  deprive  him  of 
the  benefit  of  a  presumption  that  already  ob- 
tained in  his  favor.  Such  testimony  should  be 
regarded  as  cumulative  only,  and  should  have 


no  effect  upon  the  presumption  of  negligence 
arising  from  the  fact  of  the  injury  itself,  un- 
less such  testimony  should,  in  some  way,  con- 
tradict the  presumption.  Especially  is  this 
true  where,  as  in  this  case,  such  evidence  does 
not  clearly  show  how  the  injury  was  inflicted. 
Price  v.  Metropolitan  Street  Railway  Co.,  supra. 

"This  being,  in  our  judgment,  an  appropriate 
case  for  the  application  of  the  doctrine  of  res 
ipsa  loquitur,  our  conclusion  is  that  this  case 
was  tried  upon  the  correct  theory,  and  the  trier 
of  the  fact,  which,  in  this  case,  was  the  court, 
had  the  right,  upon  proof  of  the  bailment  and 
injury  while  the  property  was  in  the  exclusive 
charge  of  the  defendants,  to  infer  negligence 
therefrom.  The  court  found  the  issues  in  plain- 
tiff's favor,  and,  as  there  is  substantial  evidence 
to  support  them,  we  shall  not  disturb  his  find- 
ings/ 

This,  In  our  judgment,  effectually  disposes 
of  the  contention  of  the  plaintiff  in  error,  and 
the  assignment  Is  overruled. 

[2]  Plaintiff  in  error  further  assigns  error, 
as  follows:  (a)  The  trial  court  erred  in  over- 
ruling plaintiff  in  error's  exception  No.  2 
to  the  first  amended  original  petition,  because 
the  $11.70  set  up  in  the  petition  for  feed  for 
the  horses,  after  defendant  in  error  had  taken 
said  horses  from  plaintiff  in  error,  constitut- 
ed double  damage,  and  is  too  remote. 

(b)  The  trial  court  erred  in  overruling 
plaintiff  in  error's  special  exception  No.  6, 
to  plaintiff's  first  amended  original  petition, 
because  the  doctor  bill  that  plaintiff's  peti- 
tion undertakes  to  charge  defendant  with  is 
too  remote  and  constitutes  double  damages. 

(c)  The  trial  court  erred  In  overruling  de- 
fendant's special  exception  to  the  court's 
general  charge,  wherein  the  jury  was  in- 
structed that  if  they  should  find  for  the 
plaintiff  such  amount  as  the  evidence  showed 
would  reasonably  compensate  plaintiff  for 
time  lost  In  treatment  of  the  horses,  because 
the  same  was  too  remote  and  constituted 
double  damages. 

(d)  The  trial  court  erred  In  authorizing  the 
jury,  in  his  general  charge,  to  find  for  plain- 
tiff the  amount  of  the  feed  bill  after  the 
horses  were  delivered  to  the  defendant  in  er- 
ror, because  the  amount  of  said  feed  bill  Is 
too  remote,  and  constitutes  double  damages. 

Upon  these  and  like  contentions,  it  has 
been  held  that  reasonable  expense  incurred 
in  taking  care  of  and  curing  an  animal  In- 
jured by  a  railway  company  can  be  recover- 
ed. I.  &  G.  N.  Ry.  Co.  v.  Cocke,  64  Tex.  151. 
In  that  case,  among  other  things,  the  Su- 
preme Court  says: 

"If,  in  consequence  of  the  wrong  of  the  appel- 
lant, the  cow  of  the  appellee  was  so  injured  as 
to  render  it  necessary  to  incur  expense  in  taking 
care  of  and  curing  her,  then  the  appellant  was 
liable  for  such  reasonable  expenses  as  were 
necessarily  incurred  in  this  respect,  and  the 
court  correctly  so  charged"  (citing  Watson  v. 
Proprietors  lisbon  Bridge,  14  Me.  205  [31  Am. 
Dec.  49]:  Gillett  v.  Western  Ry.  Corp.,  8  Allen 
[Mass.]  563;  2  Sedgwick  on  Measure  of  Dam- 
ages, 315,  note  A. 

It  has  also  been  held  that  where  an  animal 
is  so  Injured  by  the  actionable  negligence 
of  the  railway  company  that  its  usefulness 
is  not  only  Impaired,  but  destroyed,  the 
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measure  of  damage  Is  its. value,  reasonable 
compensation  for  attention  and  expense  in  a 
prudent  effort  to  effect  a  cure.  Railway  Co. 
v.  Keith,  74  Tex.  287,  11  S.  W.  1117.  The 
Supreme  Court,  in  passing  upon  this  case, 
used  the  following  language: 

"The  general  rule  undoubtedly  is  that,  where 
there  is  a  total  loss  of  personal  property  result- 
ing from  the  negligence  of  defendant,  the  meas- 
ure of  damages  is  the  value  of  the  property  at 
the  time  of  the  injury,  and  interest  This  rule 
is  not  inflexible.  Where  an  animal  is  so  injur- 
ed that  its  usefulness  is  not  only  impaired,  but 
destroyed,  the  measure  of  damages  is  its  value, 
reasonable  compensation  for  attention,  and  ex- 
penses in  prudent  effort  to  effect  a  cure.  It  is 
said  in  Shearman  &  Redfield  on  Negligence: 
'The  law  would  be  inhuman  if  it  should  pre- 
scribe a  different  rule,  even  where  the  animal 
eventually  dies,  since  it  would  then  offer  an  in- 
ducement to  the  owner  to  neglect  its  sufferings.' 
Shear.  &  R,  Neg.  §  603,  and  note  2.  If  the 
plaintiff  in  good  faith  attempted  to  cure  his 
horses  after  they  were  injured,  and  for  that  pur- 
pose fed  and  attended  to  them,  and  they  became 
from  their  injuries  useless,  he  should  have,  as 
damages,  reasonable  compensation  for  his  at- 
tention to  them,  and  expenses  incurred,  besides 
their  value;  provided,  of  course,  he  is  entitled 
to  recover  at  all." 

We  do  not  see  why,  in  a  case  of  bailment, 
the  same  rule  would  not  apply  as  in  the  case 
of  negligent  injury  of  animals  by  a  railway 
company.  Therefore  we  And  no  merit  to 
these  assignments,  and  they  are  overruled. 

[3]  The  sixth  assignment  of  plaintiff  in  er- 
ror is  as  follows: 

"The  trial  court  erred  in  giving  special  charge 
No.  1,  requested  by  defendant  in  error,  which 
special  charge  No.  1  reads  as  follows:  'You  are 
hereby  charged  that  ordinarily  negligence  is 
never  to  be  presumed,  but  must  be  proven  like 
any  other  substantive  fact,  and  the  burden  of 
proof  is  upon  the  plaintiff.  But  when  the  prop- 
erty is  injured  while  in  the  exclusive  custody  of 
the  bailee,  his  servant  or  agent,  it  is  incumbent 
upon  the  bailee  to  prove  that  the  injury  was 
not  occasioned  by  the  negligence  of  himself,  or 
his  servants  or  agents.'  " 

There  was  no  objection  to  the  general 
charge  in  this  respect,  nor  was  there  any  re- 
quest for  special  charge  covering  this  point. 
It  seems  that  the  case  was  tried  on  the  the- 
ory that  the  horses  were  in  a  good  sound  con- 
dition when  they  were  delivered,  and  there 
was  no  Issue  seriously  raised  as  to  whether 
or  not  the  horses  were  crippled  at  the  time  it 
was  claimed.  Plaintiff  in  error  should  have 
requested  a  special  charge  specifically  sub- 
mitting the  issue.  The  same  might  be  said 
with  reference  to  the  seventh  assignment  of 
error.   They  are  each  overruled. 

[4]  By  the  eighth  assignment  of  error,  it 
Is  charged  that  the  court  erred  in  refusing  to 
permit  the  plaintiff,  Vinton,  to  testify  that 
he  and  his  wife  were  permanently  separated, 
and  that  a  suit  for  divorce  was  pending,  be- 
cause said  testimony  would  have  shown  that 
since  the  filing  of  the  suit  the  marriage  rela- 
tion between  plaintiff  and  his  wife,  so  far  as 
community  property  is  concerned,  has  been 
dissolved,  etc. 

It  seems  that  at  the  time  of  the  trial  of 


this  case  suit  for  divorce  was  only  pend- 
ing. The  plaintiff  in  error,  Vinton,  was  still 
a  married  man,  and  head  of  the  family,  and 
was  entitled  to  sue  and  be  sued  alone,  in  so 
far  as  the  community  property  is  concerned, 
and  as  such,  it  was  not  necessary  to  join  bis 
wife  as  a  party  plaintiff  and  part  owner  of 
the  property. 

We  have  made  a  careful  examination  of 
the  record,  and,  finding  no  error,  we  believe 
that  the  same  should  be  in  all  things  af- 
firmed; and  it  is  so  ordered. 

Affirmed. 


ABSHIER  et  al  v.  AIKEN  et  aL    (No.  183.) 
(Court  of  Civil  Appeals  of  Texas.  Beaumont. 
Dec.  8,  1916.) 

1.  Elections  <8=»295(1)— Contest— Evidence. 

Evidence  in  election  contest  held  to  show 
that  a  voter  was  deterred  from  voting  by  talk 
as  to  his  having  trouble  if  he  voted  and  an  opin- 
ion of  the  county  attorney  as  to  voting  rights. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  §  297;  Dec.  Dig.  <8=»285<1).] 

2.  Elections  <g=>238  —  Restraint  of  Votes 
from  Voting— Effect. 

Where  a  voter  was  restrained  from  voting 
by  threatening  talk  and  an  adverse  opinion  on 
his  voting  rights  by  the  county  attorney,  and 
his  vote  would  have  tied  the  result  as  between 
two  candidates,  the  vote  as  between  these  candi- 
dates should  be  determined  a  tie, 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  ||  216,  217;  Dec.  Dig.  <S=238.] 

3.  Elections  <8=>295(1)— Contest— Evidence. 

Evidence  in  election  contest  held  to  show 
that  a  certain  voter  was  neither  influenced  by 
intimidation  nor  an  adverse  opinion  by  the  coun- 
ty attorney  on  his  voting  rights. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  §  297;  Dec.  Dig.  «=>295<1).] 

4.  Elections  <3=> 295(1)— Residence  of  Votes 
—Evidence. 

Evidence  in  election  contest  held  not  to 
show  conclusively  that  a  voter  did  not  live  and 
pay  his  poll  tax  in  the  county  in  which  he  voted. 

[Ed.  Note— For  other  cases,  see  Elections, 
Cent  Dig.  §  297 ;  Dec.  Dig.  «=>295(1)J 

Appeal  from  District  Court,  Liberty  Coun- 
ty ;  J.  Llewellyn,  Judge. 

Election  contest  by  H.  O.  Abshier  and  oth- 
ers against  Jesse  Aiken  and  others.  Judg- 
ment for  contestees,  and  contestants  appeal. 
Reformed  and  affirmed, 

Stevens  &  Stevens,  of  Houston,  for  ap- 
pellants. O.  H.  Cain  and  E.  B.  Pickett,  Jr., 
both  of  Liberty,  for  appellees. 

BROOKE,  J.  This  suit  was  instituted  by 
BT.  C.  Abshier,  Nicholas  Schmitz,  and  Dr. 
H.  C.  Smith  to  contest  an  election  for  drain- 
age commissioners  in  and  for  drainage  dis- 
trict No.  2,  Liberty  county,  held  upon  the 
25th  day  of  March,  A.  D.  1916.  The  con- 
testants alleged  in  their  first  amended  orig- 
inal notice  of  contest  and  In  their  trial 
amendment:  That  said  drainage  district 
had  been  duly  and  legally  constituted,  and 
that  according  to  the  returns  of  the  elec- 
tion as  canvassed  by  the  commissioners' 
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court,  the  rote  was  as  follows:  J.  H.  Snttles, 
19  votes ;  Jesse  Aiken,  13  votes ;  Geo.  Park- 
er, 13  votes;  Nicholas  Schmltz,  12  votes; 
H.  C.  Abshler,  12  votes;  H.  C.  Smith,  11 
votes.  That  H.  A.  Hotchkiss,  who  voted 
for  each  of  the  contestees,  was  not  a  quail- 
fled  voter,  because  he  should  have  paid  his 
poll  tax  in  Montgomery  county,  and  for  the 
further  reason  that  he  had  not  resided  In 
Liberty  county  for  six  months  preceding  the 

election.    That  Chester  Carson  and   

Eastman  and  Newt  Tucker,  who  were  quali- 
fied voting  taxpayers  In  said  district,  but 
who  owned  no  real  estate  therein,  were  in- 
timidated from  voting  on  account  of  threats 
offered  by  certain  persons  In  the  election 
booth  and  around  said  election  booth,  who 
threatened  to  prosecute  such  parties  upon 
charges  of  illegal  voting  for  the  reason  that 
they  did  not  own  real  estate  within  said 
drainage  district,  and  for  the  further  rea- 
son that  Mr.  C.  H.  Cain,  the  county  attor- 
ney of  Liberty  county,  had  Issued  an  opinion 
upon  the  law  governing  the  right  of  suffrage 
In  the  matter  of  the  election  of  drainage  com- 
missioners, which  opinion  held  that  no  elec- 
tors other  than  those  who  owned  real  es- 
tate within  such  district  were  qualified  and 
legal  voters.  It  was  further  alleged  that 
the  said  Carson,  Eastman,  and  Tucker,  had 
they  voted  at  said  election,  would  have  vot- 
ed for  said  contestants.  The  contestees  de- 
nied specifically  the  allegations  of  the  con- 
testants, and  by  trial  amendment  alleged 
that  H.  0.  Smith,  one  of  the  contestants, 
who  voted  for  all  of  the  contestants,  was 
not  a  qualified  voter  in  said  district,  for  the 
reason  that  he  resided  without  said  district. 
.  The  court  held  that  the  contestees  have 
been  duly  elected,  and  Judgment  was  ac- 
cordingly entered  to  that  effect  A  motion 
for  a  new  trial  was  filed  by  the  contestants, 
which,  in  addition  to  errors  of  law  upon  the 
part  of  the  trial  court,  set  up  certain  new- 
ly discovered  evidence,  which  set  forth  that 
J.  H.  Snttles,  one  of  the  contestees,  and  who 
voted  for  the  contestees,  was  not  a  qualified 
voter  in  said  district,  in  that  he  should  have 
paid  his  poll  tax  In  Jefferson  county,  where 
he  resided  on  the  1st  day  of  January,  A.  D. 
1815.  The  motion  for  a  new  trial  was  over- 
ruled, and  the  case  has  been  appealed  to 
this  court. 

The  first  assignment  of  error  is  as  follows: 

"The  undisputed  evidence  having  shown  that 
Chester  Carson,  a  qualified  voter  in  said  drain- 
age district,  a  Bhort  time  prior  to  the  election 
applied  to  Hon.  O.  H.  Cain,  county  attorney  of 
Liberty  county,  for  an  opinion  as  to  whether 
or  not  it  is  necessary  for  an  elector  in  said 
drainage  district  to  vote  at  said  election,  which 
is  now  being  contested,  in  order  to  be  qualified 
to  vote  should  be  required  to  own  real  estate 
is  said  district,  the  said  Chester  Carson  only 
owning  taxable  personal  property  hi  said  dis- 
trict, and  it  appearing  further  from  the  evidence 
that  said  Hon.  C.  HT  Cain,  county  attorney  of 
Liberty  county,  gave  a  written  opinion  to  Bald 
Chester  Carson,  wherein  he  was  advised  that 
only  those  persona  being  freeholders  in  said 
district  were  qualified  voters  at  said  election, 
which  opinion  of  said  Hon.  C.  H.  Cain  is  here- 


to attached  and  marked  Exhibit  A,  and  the  evi- 
dence having  further  shown  that  the  said  Ches- 
ter Carson,  on  account  of  the  opinion  of  said 
Hon.  C.  H.  Cain,  and  on  account  of  certain 
threats  of  prosecution  by  certain  parties  actively 
aligned  with  contestees  in  this  cause,  should  he 
vote  in  said  election,  while  not  being  a  free- 
holder taxpayer  therein,  refrained  from  voting, 
and  the  evidence  having  further  shown  that  said 
Chester  Carson,  had  he  been  permitted  to  vote, 
would  have  voted  for  H.  C.  Absbier,  J.  H.  Sut- 
tles,  and  Geo.  Parker,  and  the  court  erred  in 
holding  that  said  contestant,  H.  C.  Absbier,  had 
been  deprived  of  a  vote,  which  would  have 
tied  the  vote  of  the  said  H.  C.  Absbier  with  the 
said  Jesse  Aiken,  one  of  the  contestees,  the  un- 
disputed evidence  having  shown  that  Newt 
Tucker,  a  qualified  freeholder  taxpayer  and 
voter  in  said  drainage  district  would  have  voted 
for  the  contestants  m  said  election  had  he  oeen 
permitted  to  vote,  but  that  he  was  deterred  from 
voting  by  threats  of  prosecution  against  himself 
on  account  of  the  fact  that  he  was  not  a  free- 
hold taxpayer  in  said  drainage  district,  hence 
the  court  erred  in  not  setting  aside  said  elec- 
tion, and  holding  that  there  would  have  been  a 
tie  vote  as  to  the  contestants  H.  C.  Abshier  and 
Nicholas  Schmitz." 

The  opinion  which  Mr.  O.  H.  Cain  furnish- 
ed as  to  the  qualification  of  voters  for  the 
election  of  drainage  commissioners  is  as 
follows: 

"Drainage  Commissioner's  Qualifications — How 
Elected— Qualified  Voters,  etc. 
"Article  2585,  Vernon's  Sayles'  Texas  Civil 
Statutes  1914,  provides:  'After  the  establish- 
ment of  any  drainage  district  as  herein  provided, 
the  commissioners'  court  shall  appoint  three 
drainage  commissioners,  all  of  whom  shall  be 
residents  of  the  proposed  drainage  district,  who 
shall  be  freehold  taxpayers  and  legal  voters  of 
the  county,  whose  duty  shall  be  as  hereinafter 
provided,  and  who  shall  each  receive  for  their 
services  a  sum  of  not  more  than  two  dollars  and 
fifty  cents  per  day  for  the  time  actually  engaged 
in  the  work  of  said  district:  Provided,  the  com- 
pensation (if  any)  shall  have  been  definitely  fixed 
in  the  order  or  the  court;  and  before  any 
amount  shall  be  paid  said  commissioners,  or  ei- 
ther of  them,  they  shall  make  a  detailed  report 
to  the  commissioners'  court  of  the  time  actually 
consumed  in  the  work  for  said  district,  and  of 
the  work  done,  and  such  report  shall  be  audited 
and  approved  by  the  commissioners'  court. 
Said  drainage  commissioners  shall  hold  office  for 
the  term  of  two  years  and  until  their  successors 
have  qualified,  unless  sooner  removed  by  a  ma- 
jority vote  of  the  county  commissioners  for  mal- 
feasance *  *  *  in  office.  Upon  expiration 
of  the  term  of  office  of  said  drainage  commis- 
sioners or  in  case  of  the  resignation  of  any  such 
commissioners  the  commissioners'  court  shall  ap- 
point their  successors  by  a  majority  vote:  Pro- 
vided, that  after  the  election  establishing  a  drain- 
age district,  if  a  majority  of  the  real  property 
taxpayers  of  such  district  residing  in  such  coun- 
ty, present  a  petition  to  the  county  commis- 
sioners' court,  praying  for  an  election  in  said 
district  for  the  purpose  of  electing  three  drain- 
age commissioners  therefor,  the  county  commis- 
sioners* court  shall  immediately  order  an  elec- 
tion to  be  held  in  said  district  for  said  purpose 
at  the  earliest  legal  time,  and  an  election  shall 
be  held  and  the  returns  thereof  made  as  herein- 
before provided  for  other  elections,  and  the  same 
qualifications  hereinbefore  provided  for  voting  at 
other  elections  shall  apply  in  said  election. 
The  commissioners'  court  shall  canvass  said  re- 
turns and  declare  the  results  at  their  next  regu- 
lar or  special  session,  and  the  three  persons  re-, 
ceiving  the  highest  number  of  votes  shall  be 
declared  elected.  In  the  event  the  third  highest 
vote  be  tied,  the  commissioners'  court  shall 
elect  the  third  drainage  commissioner  from 
among  those  receiving  the  third  highest  vote. 
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Such  commissioners  so  elected  when  duly  quali- 
fied as  required  by  this  Act,  shall  be  the  legal 
and  rightful  drainage  commissioners  for  such 
district  within  the  full  meaning,  intent  and  pur- 
pose of  this  law.  All  drainage  district  commis- 
sioners elected  as  herein  provided  shall  hoM 
their  offices  until  the  next  regular  election  for 
state  and  county  officers,  and  shall  then  and 
thereafter  be  elected  every  two  years  at  such 
general  election.' 

"It  is  apparent  and  conclusive,  therefore,  that 
to  be  legally  qualified  to  hold  the  office  as  drain- 
age commissioner,  one  must  be  a  qualified  voter 
in  said  district;  must  be  a  freehold  taxpayer, 
meaning  thereby  that  he  must  be  a  'resident  tax- 
payer.' Now  it  is  not  clear  (though  it  seems  to 
be  intended  that  all  voters  in  said  drainage  dis- 
trict should  be  real  property  taxpayers)  as  to 
whether  or  not  one  should  be  a  real  property 
taxpayer  to  vote  for  such  commissioners,  but  I 
take  it,  and  so  understand  the  law  to  be,  that  a 
resident  taxpayer  in  said  district  is  qualified  to 
vote  for  such  commissioners  if  he  is  otherwise 
qualified.  Article  2581  so  provides:  'Every  per- 
son who  offers  to  vote  in  any  election  held  un- 
der the  provisions  of  this  act,  shall  first  take 
the  following  oath  before  the  presiding  judge 
of  the  polling  place  wherein  he  offers  to  vote, 
and  the  presiding  judge  is  hereby  authorized  to 
administer  same:  "I  do  solemnly  swear  (or  af- 
firm) that  I  am  a  qualified  voter  of  (Liberty) 
county,  and  that  I  am  a  resident  property  tax- 
payer of  the  proposed  drainage  district  voted 
on  at  this  election,  and  I  have  not  voted  before 
at  this  election."' 

"It  follows,  therefore,  that  one  can  vote  on 
this  question  if  he  is  a  resident  property  tax- 
payer. It  seems  and  is  clear  that. one  should  live 
in  the  district  strictly,  and  be  a  freehold  taxpay- 
er and  a  qualified  voter  in  said  district;  in  other 
words,  he  must  come  strictly  within  the  bounds 
of  such  district  strictly  before  he  can  become  a 
commissioner  of  said  district. 
"Respectfully  submitted. 

"O.  H.  Cain,  County  Attorney." 

There  is  no  question  but  that  the  opin- 
ion of  the  county  attorney  was  more  or  less 
confusing,  In  that,  after  saying  that  "It 
seems  to  be  intended  that  all  voters  In  said 
drainage  district  should  be  real  property 
taxpayers,"  he  goes  on  to  say  that  "he  takes 
It  and  understands  the  law  to  be  that  a  resi- 
dent taxpayer  in  Bald  district  is  qualified 
to  vote  for  such  commissioner  If  he  Is  other- 
wise qualified,"  and  the  opinion  is  possibly 
not  as  clear  as  it  might  be.  The  testimony 
shows  that  the  presiding  officer  of  the  elec- 
tion, as  was  his  duty,  read  the  oath  to  each 
person  offering  to  vote,  but  that  he  did  not 
read  the  opinion  of  the  county  attorney  to 
each  person  who  offered  to  vote.  It  was, 
however,  discussed  on  the  outside  of  the 
polls,  and  there  seemed  to  be  in  the  minds 
of  some  persons  some  doubt  as  to  what  the 
county  attorney  really  construed  the  law  to 
be  on  the  subject  of  the  qualification  of  a 
voter.  However,  we  will  attempt  to  ascer- 
tain from  the  testimony  of  the  parties  al- 
leged to  have  been  intimidated  what  moved 
or  prevented  them  from  voting. 

Chester  Carson  testified : 

"I  live  at  Raywood,  and  have  lived  there  for 
about  12  years,  and  live  in  this  drainage  dis- 
trict; have  personal  property  there,  horses  and 
cows  and  things  like  that,  and  household  goods, 
and  I  pay  taxes  on  them;  did  pay  taxes  on 
them  last  year  and  this  year.  On  the  25th  of 
March  of  this  year  I  was  helping  to  hold  the 
other  election  there  at  Raywood.    There  was  a 


different  polling  place  for  that  from  the  drain- 
age commissioners'  election.  I  left  the  election 
place  that  I  was  helping  at  and  went  down  to 
the  other  one,  and  they  told  me  that  I  didn't 
have  no  right  to  vote;  that  I  didn't  own  any 
land.  They  were  all  over  the  street  talking  to 
different  people,  and  I  didn't  know  whether  I 
had  a  right  to  vote  or  not,  and  I  went  down 
there  to  vote,  and  after  I  got  there  they  told 
me  I  had  better  not  vote;  some  of  them  said 
I  would  be  perjuring  myself.  I  don't  just  re- 
member who  it  was  said  that,  but  think  Mr. 
Cardiff  said  it  for  one.  He  was  on  the  outside 
of  the  election  booth,  right  near  it.  There  was 
a  whole  bunch  of  them  standing  right  around 
the  door.  Be  didn't  tell  me  that  right  at  the 
election  booth.  He  was  talking  to  a  bunch 
right  close  to  where  the  hog  law  election  was, 
and  said  that  a  man  didn't  have  land  wasn't 
entitled  to  a  vote,  and  he  believed  that  if  they 
did  vote  they  would  perjure  themselves.  That 
was  to  vote  for  drainage  commissioners.  Mr. 
Suttles,  who  is  one  of  the  candidates,  is  a  son- 
in-law  of  Mr.  Cardiff's,  and  Mr.  Cardiff  was 
supporting  Mr.  Suttles  for  the  office  of  drain- 
age commissioner.  I  would  have  voted  if  they 
had  not  said  that;  if  I  had  not  been  afraid  to 
vote,  I  would  have  voted.  I  received  an  opin- 
ion from  Mr.  Cain,  but  I  didn't  understand  it 
thoroughly.  Had  I  voted,  I  would  have  voted 
for  Mr.  H.  C.  Abshier.  I  would  have  voted 
for  Mr.  Suttles  also,  and  Mr.  Cardiff  and  Mr. 
Suttles  knew  it ;  I  told  them  both  1  would  vote 
for  Mr.  Suttles.  I  would  have  voted  for  Mr. 
Parker  also.  They  are  two  of  the  men  that  have 
been  elected  as  drainage  commissioner,  and  my 
third  man  would- have  been  Abshier.  I  got  the 
opinion  from  the  county  attorney,  but  I  didn't 
understand  whether  I  was  entitled  to  vote  by 
not  owning  land  or  not,  and  was  a  little  bit 
afraid  to  take  the  chance  of  voting ;  didn't  want 
to  get  into  trouble.  We  had  had  several  dis- 
cussions about  it  before  the  day  of  the  election 
even,  that  a  man  had  to  own  land  to  be  en- 
titled to  vote.  Mr.  Cardiff  is  the  man  that  I 
heard  say  that  on  the  day  of  the  election.  He 
was  talking  up  there  near  the  hog  law  election 
booth  where  I  was  one  of  the  officers,  and  from 
that  I  wasn't  thoroughly  satisfied  that  I  had  -a 
right  to  vote.  I  went  down  to  the  other  elec- 
tion booth  to  vote  about  5  o'clock.  I  went  in, 
and  just  at  that  moment  Mr.  Conklin,  who 
was  the  presiding  judge,  stepped  out,  and  I 
stepped  out,  too.  I  suppose  if  he  had  been  in 
there  I  would  have  probably  voted  at  that  time, 
but  after  I  got  to  thinking  about  it  again  X 
changed  and  went  back  up  to  the  hog  law  elec- 
tion. Nobody  on  the  inside  of  the  booth  threat- 
ened me  about  my  right  to  vote,  and  no  one 
challenged  my  right  to  vote.  When  I  went  in 
to  vote,  Mr.  Conilin  was  absent,  and  I  didn't 
vote  because  I  wanted  to  see  the  oath.  I  saw 
the  oath.  No  one  inside  the  booth  told  me  that 
there  was  a  probability  of  having  to  pay  a  pen- 
alty for  having  taken  that  oath,  but  one  party 
outside  asked  me  if  I  was  going  to  vote,  aud  I 
told  him  I  was  undecided,  and  he  told  me  he 
didn't  believe  he  would  because  he  didn't  want 
to  see  me  get  into  any  trouble.  That  man's 
name  was  Jesse  Aiken.  He  said  he  didn't  want 
to  see  me  get  into  any  trouble.  That  was  in 
about  15  feet  of  the  polling  place.  I  had  al- 
ready been  in  the  polling  place  and  come  out 
when  he  told  me  that,  but  I  hadn't  give  up  my 
mind  of  voting.  I  never  did  go  back  and  con- 
sult the  judge  of  the  election.  I  had  gotten  the 
county  attorney's  opinion,  but  couldn't  satisfy 
myself  from  that  that  I  had  a  right  to  vote. 
When  I  went  into  the  place  to  vote  nobody 
challenged  my  right  to  vote  and  no  one  inter- 

fosed  any  objection  to  my  voting.  And  after 
walked  out  of  there  I  never  returned.  That 
was  the  only  time  I  went  to  the  polling  place 
while  this  election  was  being  held.  Yes,  sir; 
I  can  read  and  write.  Am  40  years  old.  I  am 
over  21  years  old  and  paid  my  poll  tax  in 
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Liberty  county,  Tex.  Jesse  Aiken  is  the  mas 
that  advised  me  not  to  vote.  He  told  me  that 
he  didn't  want  to  see  me  get  into  any  trouble, 
and  was  afraid  if  I  voted  that  I  would  get  into 
trouble  about  it." 

Newton  Tucker  testified  as  follows : 

"I  live  at  Raywood,  and  have  lived  there  this 
last  time  about  four  years.  I  live  in  the  drain- 
age district,  and  also  live  in  the  hog  law  dis- 
trict The  hog  law  district  took  in  part  of  the 
territory  that  the  drainage  district  did,  but 
not  all  of  it.  We  had  two  elections  on  the  same 
day,  and  I  came  up  from  below  where  I  was 
working,  came  up  in  the  evening  to  vote,  and 
went  to  the  election  that  was  about  the  hog  law 
and  voted,  and  went  on  over  where  they  were 
holding  the  other  election  and  lounged  around 
there,  and  never  tried  to  vote,  for  the  reason 
that  I  understood  I  couldn't  vote  for  the  simple 
reason  that  I  had  no  land  in  the  drainage  dis- 
trict. I  couldn't  tell  you  who  told  me  that,  but 
I  heard  it  there  in  the  street;  it  was  talked 
that  a  man  that  didn't  have  no  land  in  the  dis- 
trict had  no  right  to  vote.  It  was  said  that  a 
man  that  voted  under  those  circumstances  would 
be  guilty  of  perjury  and  would  be  prosecuted  to 
the  full  extent  of  the  law.  I  didn't  have  any 
land  in  the  drainage  district;  it  missed  the 
land  that  I  own.  I  had  household  goods  and 
such  as  that,  but  had  no  stock  no  more  than 
a  dog,  and  I  wasn't  paying  taxes  on  him.  I 
paid  taxes  on  my  household  goods.  I  owned 
some  land  that  was  in  the  hog  law  district,  and 
I  voted  in  that  election.  The  talk  I  beard  there 
kept  me  from  trying  to  vote  in  the  commission- 
ers' election  because  I  knew  if  I  tried  to  vote  I 
would  be  challenged.  The  way  I  understood  it 
I  had  no  right  to  vote  unless  I  owned  real 
estate  in  the  district,  and  of  course  there  was 
no  use  to  go  and  make  application  for  a  ballot. 
If  I  had  voted  my  preference  would  have  been 
for  Dr.  Smith,  Cameron  Abshier,  and  Mr. 
Schmitz.  Those  tire  the  ones  I  would  have 
voted  for.  I  didn't  even  go  to  the  polls,  because 
I  had  heard  this  talk,  and  didn't  want  to  make 
application  for  a  ballot  I  beard  that  talk  even 
before  I  came  to  Raywood  that  evening.  I 
never  did  come  to  town  and  ask  the  county  at- 
torney or  the  county  judge's  opinion  about  it, 
and  I  never  read  the  county  attorney's  opinion 
that  they  had  out  there;  never  went  in  the 
election  booth  and  asked  the  presiding  judge 
what  the  oath  was,  and  never  read  the  oath,  and 
I  never  inquired  of  any  friends  as  to  what  the 
oath  was.  I  just  heard  it  discussed  there  that 
to  vote  I  would  have  to  own  some  property  in 
the  district,  and  that  was  my.  understanding. 
Nobody  intimidated  or  threatened  me,  and  I 
never  give  them  a  chance  to  challenge  my  vote.  I 
decided  that  if  that  was  the  case  I  had  no  vote 
coining  and  didn't  try  to  vote.  I  don't  remember 
wbo  I  heard  make  the  statement  that  I  had  to 
own  land  to  vote,  but  it  was  kinder  common 
talk.  I  never  had  any  horses  or  cows  or  any- 
thing like  that,  jnst  had  household  furniture, 
and  it  is  worth  about  15  cents.  I  paid  my 
poll  tax.  I  don't  know  whether  any  of  them 
talked  about  the  county  attorney  having  writ- 
ten an  opinion  to  the  effect  that  you  had  to 
own  land  before  you  could  vote;  don't  know 
whether  they  talked  about  that  before  the 
election  or  not,  because  I  was  away  from  home 
all  the  time  only  Saturday  night  and  a  part  of 
Sunday,  and  I  didn't  get  onto  what  may  have 
been  talked.  I  didn't  hear  anything  about  his 
opinion  at  all  that  I  know  of  before  the  elec- 
tion." 

Mr.  J.  O.  Aiken,  one  of  tbe  contestees,  tes- 
tified that  he  agreed  with  Chester  Carson 
that  the  latter  was  not  a  qualified  voter,  and 
that  he  stated  to  Carson  he  would  not  lay 
himself  liable  for  any  friend. 

Mr.  C.  W.  Cardiff,  witness  for  the  contes- 
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tees,  testified  that  hit  construction  of  the 

county  attorney's  opinion  was  that  the  elec- 
tor had  to  own  land  in  the  district  before  he 
could  vote,  and  that  seemed  to  be  the  opin- 
ion that  everybody  placed  upon  said  opinion, 
and  further  testified  that  Chester  Carson 
told  the  witness  that  he  (Carson)  could  not 
vote  on  account  of  said  opinion  of  the  county 
attorney. 

[1]  From  the  above  it  Is  clear  to  our  minds 
that  Mr.  Carson  was  an  honest,  conscientious 
citizen,  and  intended  to  vote  for  Mr.  Abshier, 
but  was  deterred  by  the  talk,  among  others, 
of  Mr.  Aiken,  one  of  the  contestees,  as  to 
having  trouble  if  he  voted,  and  the  general 
opinion  expressed  upon  the  ground  by  those 
who  came  to  vote  as  to  what  the  county  at- 
torney really  held  the  law  to  be,  and  perhaps 
from  the  fact  that  after  reading  the  county 
attorney's  opinion  he  was  not  able  to  assure 
himself  from  his  language  that,  not  owning 
real  estate  in  the  drainage  district,  he  was 
not  rightfully  entitled  to  vote  therein.  If  he 
had  voted  for  Mr.  Abshier,  as  was  evidently 
his  Intention,  the  vote  between  Abshier  and 
Aiken  would  have  tied. 

In  the  case  of  Hodge  v.  Jones,  17  Tex.  Civ. 
App.  511,  48  S.  W.  43,  Judge  Key  delivering 
the  opinion,  the  following  language  Is  used: 

"The  testimony  fails  to  show  that  any  of  the 
officers  or  managers  of  the  election  were  con- 
nected with,  or  in  any  wise  responsible  for,  the 
riotous  conduct  at  Hearae,  and  it  may  be  that 
the  case  does  not  fall  within  the  strict  mean- 
ing of  the  statute;  but,  without  regard  to  the 
statute,  we  are  of  the  opinion  that  the  action  of 
the  court  in  declaring  the  election  null  and  void 
is  sustained  by  the  common  law  on  the  subject. 
That  law  is  announced  by  a  text-writer  in  the 
following  language:  'If  it  clearly  appear  that 
the  fairness,  purity,  or  freedom  of  an  election 
has  been  materially  interfered  with  by  acts  of 
violence,  intimidation,  or  armed  interference, 
such  election  should  be  set  aside.  Slight  dis- 
turbances frequently  occur,  and  are  often  suffi- 
cient to  alarm  a  few  of  the  more  timid,  without 
materially  affecting  the  result  or  the  freedom 
of  the  election.  The  true  rule  is  this:  The 
violence  or  intimidation  should  be  shown  to 
have  been  sufficient  either  to  change  the  result, 
or  that  by  reason  of  it,  the  true  result  cannot 
be  ascertained  with  certainty  from  the  returns. 
To  vacate  an  election  on  this  ground,  if  tbe  elec- 
tion were  not  in  fact  arrested,  it  must  clearly 
appear  that  there  was  such  a  display  of  force  as 
ought  to  have  intimidated  men  of  ordinary  firm- 
ness.' " 

In  Am.  &  Eng.  Bnc.  of  Law  (2d  EdJ  vol. 
10,  p  776,  the  following  Is  said: 

"It  is  an  old  adage  of  the  common  law  that 
elections  should  be  free;  and  anything  which 
prevents  the  free  exercise  of  the  right  of  suf- 
frage by  the  qualified  electors  will  be  a  suffi- 
cient ground  for  setting  aside  on  election  in 
any  country  or  state  where  the  rules  of  the 
common  law  prevail.  When  persons  are  pre- 
vented by  force  from  casting  their  ballots,  it 
cannot  be  said  that  there  has  been  an  election, 
although  there  may  have  been  the  form  of  one ; 
and  the  people  should  not  be  bound  by  such  a 
proceeding." 

On  page  777  the  following  language  is 
used: 

"It  is  not  every  disturbance  or  breach  of  the 
peace  in  tbe  election  district,  or  at  tbe  polls, 
on  the  day  of  election,  that  will  be  considered  as 
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sufficient  to  set  aside  the  election  on  the  ground 
of  violence  or  intimidation.  The  violence  or 
menace  must  be  of  such  a  character  that  a 
man  of  ordinary  firmness  would  be  deterred 
from  attempting  to  vote,  and  the  time  and  cir- 
cumstances of  its  exercise  must  have  been  such 
as  to  render  it  highly  probable  that  the  result 
was  rendered  uncertain.  The  precise  degree  of 
violence  or  intimidation  required  to  avoid  the 
election  is  difficult  to  determine,  as  much  de- 
pends upon  the  circumstances  of  each  particu- 
lar case,  the  habits  of  society,  and  the  charac- 
ter of  the  ordinary  gatherings  of  the  people. 
*  *  *  In  England  it  would  seem  that  a  le3s 
degree  of  violence  will  be  sufficient  to  set  aside 
the  election,  where  it  is  shown  that  it  was  In- 
stigated by  the  candidate  or  his  agent  rather  than 
by  other  parties;  but,  in  the  absence  of  con- 
nivance on  his  part,  it  must  be  shown  that  the 
violence  was  so  great  as  to  prevent  a  fair  and 
free  election." 

And  on  page  778  It  is  said: 

"It  is  not  necessary  that  the  persons  who  are 
guilty  of  violence  or  intimidation  should  be  con- 
nected with  the  candidate ;  but,  if  there  is  such 
violence  that  the  voters  cannot  safely  deposit 
their  votes,  the  election  should  be  set  aside,  re- 
gardless of  the  relation  of  the  persons  by  whom 
ft  was  committed." 

"It  is  not  necessary  that  the  intimidation 
should  proceed  from  a  fear  of  personal  injury ; 
but  a  combination  on  the  part  of  employers  of 
laboring  men  to  discharge  their  workmen,  or  an 
agreement  not  to  employ  persons  unless  they 
vote  in  accordance  with  their  demands,  will  be 
sufficient  to  avoid  the  election,  if  the  intimida- 
tion is  so  general  as  to  affect  the  result" 

[2,  3]  The  Supreme  Court  of  Arkansas,  In 
Patton  v.  Coates,  41  Ark.  Ill,  has  beld  that 
Intimidation  sufficient  to  render  It  uncertain 
what  the  result  of  an  election  would  have 
been,  will  avoid  it,  though  It  may  not  hare 
been  such  as  would  have  Influenced  men  of 
ordinary  firmness.  We  are  constrained  to 
hold  that  in  the  Instant  election,  it  being 
shown  that  Mr.  Carson  would  have  voted  for 
two  of  the  contestees,  but  also  would  have 
voted  for  one  of  the  contestants,  Mr.  H.  C. 
Abshler,  and  that  said  ballot  would  have 
tied  the  result  with  Mr.  Aiken,  his  opponent, 
the  said  vote  between  the  two  said  parties 
should  be  determined  a  tie.  In  so  far  as  Mr. 
Newt  Tucker  Is  concerned,  the  testimony 
shows  that  he  had  not  read  or  heard  of  the 
opinion  of  the  county  attorney  prior  to  the 
election,  and  did  not  offer  to  vote,  and,  nei- 
ther being  influenced  by  intimidation  or  the 
opinion  of  the  county  attorney,  the  holding 
of  the  lower  court  Is  correct  as  to  him. 

The  second  assignment  of  error  is  as  fol- 
lows: 

"That  said  contestants  now  move  the  court  to 
set  aside  its  judgment  and  grant  them  a  new 
trial  on  account  of  the  following  newly  discov- 
ered evidence,  to  wit:  That  J.  H.  Suttles,  con- 
testee  herein,  moved  to  Liberty  county  to  said 
drainage  district  about  the  month  of  August, 
1916 ;  that  said  Suttles,  as  disclosed  by  his  tes- 
timony as  a  witness  in  this  cause,  had  been 
living  in  JefferBon  county  for  the  year  preced- 
ing August,  1915;  that  when  the  said  J.  H.  Sut- 
tles became  a  resident  of  said  district  for  six 
months  prior  to  said  election,  nevertheless  the 
said  Suttles,  as  discovered  by  his  testimony, 
was  a  resident  of  Jefferson  county  on  the  1st 
day  of  January,  1915,  and  therefore  was  sub- 
ject to  the  payment  of  a  poll  tax  in  said  Jeffer- 
son county  for  the  year  1915,  and  was  bo  as- 
sessed in  said  Jefferson  county  for  1915,  and  the 


said  Suttles  did  not  . pay  his  poll  tax  in  said  Jef- 
ferson county  for  the  year  1915 ;  that  this  fact 
did  not  come  to  the  knowledge  of  contestants 
until  the  14th  day  of  June,  1916,  after  the  trial 
of  said  cause ;  that  said  Suttles  voted  in  said 
election,  as  contestants  are  informed  and  be- 
lieve, for  said  contestees  therein ;  that  it  was 
unnecessary  for  contestants  to  ascertain  as  to 
whether  or  not  the  said  Suttles  had  paid  his  poll 
tax  in  the  proper  county,  for  the  reason  that  the 
case,  as  made  by  the  pleadings  -of  the  contest- 
ants and  contestees  at  the  time  of  the  trial  and 
as  subsequently  developed  by  the  proof,  showed 
beyond  a  question  there  was  a  tie  vote  between 
these  two  contestants  and  contestees  Jesse  Ai- 
ken and  Geo.  Parker ;  that  the  contestees  in 
their  pleadings  set  up  that  H.  O.  Smith  was  not 
eligible  to  the  office  of  drainage  commissioner 
because  he  lived  without  the  district,  but  did  not 
allege  in  their  pleadings  originally  or  at  the  time 
of  the  trial  until  after  all  the  evidence  was  clos- 
ed, which  they  did  by.  a  trial  amendment,  that 
H.  C.  Smith  had  voted  in  said  election  for  the 
contestants,  and  that  contestants  did  not  expect 
to  have  to  meet  that  issue,  until  said  trial 
amendment  was  filed  after  the  close  of  the  tes- 
timony in  the  case ;  that  said  Suttles  was  elect- 
ed as  J.  S.  Suttles,  whereas  his  real  initials  are 
J.  H.  Suttles,  and  said  Suttles  paid  his  poll  tax 
in  Liberty  county  in  January,  1916,  for  the 
year  1915,  which  was  not  the  proper  place  for 
payment  as  above  alleged :  that  contestants 
did  not  know  that  said  Suttles  had  been  a  resi- 
dent of  Jefferson  county  for  the  year  1915,  and 
subject  to  the  payment  of  a  poll  tax  therein  un- 
til the  said  Suttles  testified  that  he  removed 
from  Jefferson  county  in  April,  1915." 

With  reference  to  Mr.  Suttles'  place  of 
residence  on  January  1,  1915,  he  testified  as 
follows: 

"I  live  at  Ray  wood,  and  lived  there  at  the 
time  the  election  was  held,  and  had  been  for 
some  time.  *  •  •  I  have  been  Uvingin  Ray- 
wood  off  and  on  for  the  past  13  years.  The  year 
before  the  election,  part  of  the  year  I  was  in 
Jefferson  county,  and  stayed  there  until  along 
in  April  or  May,  about  die  time  school  closes. 
I  have  lived  in  Jefferson  county  as  much  as  a 
year  at  a  time,  but  didn't  live  there  that  much 
last  year.  I  left  Jefferson  county  about  the 
latter  part  of  April,  and  my-  wife  came  to  Ray- 
wood,  and  then  went  to  Houston  on  a  visit  'I 
had  a  place  at  Port  Arthur  during  the  storm, 
but  my  wife  wasn't  there  during  the  storm,  she 
was  in  Houston  on  a  visit  She  visited  in  La 
Porte  and  Strang  before  she  went  to  Houston. 
She  came  to  Raywood  the  Wednesday  after  the 
storm.  the'18th,  the  first  train  out  of  Houston, 
and  has  been  there  since." 

On  hearing  of  contestants'  motion  for  new 
trial,  Mr.  Suttles,  contestee,  being  sworn  as 
a  witness,  testified  that  in  the  election  in 
controversy  he  voted  for  contestees,  and 
in  connection  with  the  offering  of  said  cer- 
tificate contestants'  placed  Mr.  Suttles  on 
the  stand,  and  he  testified  that  he  had  stated 
during  the  trial  of  this  case  that  he  had  liv- 
ed at  Raywood,  In  Liberty  county,  off  and 
on  for  13  years;  that  he  and  his  wife  had 
kept  a  part  of  their  furniture  there  and  bad 
a  furnished  room,  which  was  kept  for  them 
all  of  the  time  at  the  home  of  his  father-in- 
law.  He  further  testified  that  on  the  1st 
day  of  January,  1915,  he  was  living  In  said 
town  of  Raywood  with  bis  wife.  Appellants 
admit  that  in  January,  1916,  Suttles  paid  to 
Liberty  county  a  poll  tax  for  the  year  1915. 

[4]  While  the  testimony  is  not  free  from 
all  doubt,  we  find  no  error  in  the  action  of 
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the  oaort  In  tills  matter.  We  are  not  prepar- 
ed to  say  that  it  was  shown  conclusively 
that  Snttles  did  not,  as  he  testified,  live  in 
liberty  county,  and  pay  his  poll  tax  in  Lib- 
erty county.  This  assignment  is  therefore 
overruled. 

Appellants'  third  assignment  of  error  Is 
as  follows: 

"Because  the  evidence  shows  that  H.  C.  Smith 
was  a  resident  elector  of  the  drainage  district 
who  voted  at  the  election  for  conteatees ;  hence 
the  court  erred  in  holding  that  he  did  not  reside 
within  said  district." 

The  court  heard  all  the  testimony  in  this 
case  with  reference  to  the  residence  of  Dr. 
Smith,  and  It  wonld  serve  no  useful  purpose 
to  set  the  testimony  out  in  full.  The  trial 
court  filed  no  findings  of  fact,  and  it  seems 
to  be  well  settled  that  this  court  must  take 
as  supporting  the  Judgment  any  facts  which 
may  be  found  in  the  evidence,  and  there  is 
testimony,  it  may  be  said,  to  support  the 
court's  finding.  Therefore  this  assignment 
is  overruled. 

We  have  carefully  considered  the  record, 
and  the  record  reflects  the  fact  clearly  that 
Carson  was  entitled  to  vote  and  would  have 
voted  in  the  election  as  above  set  out,  but  was 
in  doubt  as  to  his  rights  and  feared  trouble 
in  the  courts,  and  In  the  event  he  had  voted 
would  have  voted  for  Mr.  Ahshier  and  the 
two  conteatees  above  mentioned,  and  that 
therefore  the  Vote  was  equally  divided  and 
tied  between  Abahler  and  Aiken. 

Therefore,  in  this  state  of  the  record,  the 
judgment  of  this  court  is  that  the  Judgment 
of  the  lower  court  be  affirmed  with  reference 
to  holding  that  Suttles  and  Parker  were  elect- 
ed, but  Judgment  will  be  here  rendered  that 
the  vote  as  to  Abahler  and  Aiken  is  a  tie, 
and  that  matter  will  be  herewith  remanded, 
in  order  that  the  commissioners'  court  of 
Liberty  county,  as  provided  by  law,  shall 
decide  who  shall  be  drainage  commissioner 
as  between  these  two. 

As  so  reformed,  the  judgment  is  in  all 
things  affirmed. 


PATTERSON  et  aL  v.  BRYANT  et  al 
(No.  106.) 

(Court  of  Civil  Appeals  of  Texas.  Beaumont. 

Nov.  16,  1916.    Rehearing  Denied 
Dec  21,  1916.) 

1.  Adverse  Possession  «=>110(2)—  Statute 
of  Limitations— Pleading — Complaint. 

To  authorise  judgment  for  one  claiming  un- 
der the  ten-year  statute  of  limitations  a  part  of 
a  larger  survey,  the  land  recovered  need  not  be 
specifically  described  in  the  pleadings  by  metes 
and  bounds,  but  under  appropriate  pleadings  the 
adverse  claimants  may  recover  an  undivided 
part  of  a  larger  tract. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  §f  638,  639,  642;  Dec.  Dig. 
«J=»110(2).] 

2.  Advebse  Possession'  4>=>114(2)— Ten- Year 
Statute  of  Limitations— Evidence. 

To  authorize  judgment  for  one  claiming  un- 
der the  ten-year  statute  of  limitations  a  part  of 


a  larger  survey,  the  evidence  need  not  show 
possession  and  adverse  claim  to  a  specified  tract. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  ff  685,  686;  Dec.  Dig.  <§=> 
114(2).) 

3.  Trespass  to  Thy  Title  «=>47(1)— Judg- 
ment—Descbiption  or  Land. 
A  judgment  in  trespass  to  try  title  for  de- 
fendant claiming  160  acres  of  a  larger  survey 
under  the  ten-year  statute  of  limitations  should 
determine  the  boundaries  of  defendant's  land  by 
metes  and  bounds,  either  by  the  appointment  of 
commissioners,  or  upon  the  evidence  if  sufficient 
[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  f  69;  Dee.  Dig.  «=>47(1).] 

Appeal  from  District  Court,  Panola  Coun- 
ty; W.  C.  Buford,  Judge. 

Trespass  to  try  title  by  W.  Wi.  Patterson 
and  another,  executors,  against  Charley 
Bryant  and  others.  From  a  judgment,  plain- 
tiffs appeal.   Affirmed  and  remanded. 

J.  G.  Wool  worth  and  R.  W.  Priest,  both 
of  Carthage,  and  C.  M.  Smithdeal,  of  Dal- 
las, for  appellants.  W.  G.  Banks,  of  Carth- 
age, for  appellees. 

(DONLEY,  O.  J.  This  is  a  suit  in  trespass 
to  try  title,  brought  by  appellants,  William 
W.  Patterson  and  Thomas  Wj.  Patterson,  ex- 
ecutors of  the  estate  of  John  D.  Patterson, 
deceased,  against  Mrs.  G.  A.  Briggs,  Charley 
Bryant,  D.  W.  Maxwell,  Alec  Slocum,  and 
Mrs.  Effle  McPherson,  appellees,  to  recover 
344  acres  of  land,  a  part  of  the  Daniel  Tut- 
tle,  Sr.,  survey  situated  in  Panola  county, 
Tex.  Appellees  answered  by  general  demur- 
rer, plea  of  not  guilty,  and  pleaded  the  ten- 
year  statute  of  limitation  to  the  entire  tract, 
claiming  under  muniment  of  title,  and  fur- 
ther pleaded,  in  the  alternative,  the  statute 
of  limitation  of  ten  years  to  160  acres  of  the 
land  sued  for,  setting  the  same  out  by  metes 
and  bounds. 

Appellants  filed  a  supplemental  petition, 
alleging  that  the  appellee  Mrs.  Georgia  Ann 
Briggs  resided  upon  and  claimed  a  tract  of 
about  50  acres  In  the  northeast  corner  of  the 
original  tract;  that  said  60  acres  had  been 
segregated,  and  the  marks  and  lines  of  the 
same  designated  and  determined;  that  her 
claim  had  never  extended  to  the  entire  tract, 
and  that  her  claim  of  limitation  should,  on 
that  account,  therefore,  not  extend  beyond  the 
meteS  and  bounds  of  the  said  50-acre  tract 
which  she  had  in  actual  possession,  and  fur- 
ther set  out  that  the  land  sued  for  was  no 
part  of  the  land  actually  occupied  by  Mrs. 
Georgia  Ann  Briggs. 

Upon  the  trial  of  the  case,  the  defendants 
(appellees)  were  awarded  an  undivided  in- 
terest of  110  acres  of  the  land  sued  for, 
which,  added  to  the  50  acres  that  she  had 
in  actual  possession,  made  a  tract  of  160 
acres.  The  judgment  of  the  court  further 
decreed  that  the  110  acres  was  to  be  sur- 
veyed so  as  to  be  contiguous  to  the  said  50- 
acre  tract,  and  so  as  to  include  the  improve- 
ments  placed    thereon   by   the  appellees. 
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While  the  evidence  Is  conflicting  upon  many 
of  the  Issues  Involved  In  this  case,  the  rec- 
ord sustains  the  following  conclusions: 

That  Daniel  and  Mary  Tuttle  came  from 
the  state  of  New  York  in  February,  1836, 
and  were  granted  a  headright  certificate  for 
•  a  league  of  land,  which  was  subsequently 
located  In  Panola  county;  that  Daniel  Tut- 
tle, joined  by  Mary  Tuttle,  transferred  said 
headright  certificate  to  Charles  W.  Jackson 
on  June  20,  1838;  that  in  the  fall  of  1838 
Daniel  Tuttle  abandoned  his  family,  and 
left  the  country;  that  Mary  Tuttle  claimed 
that  she  did  not  voluntarily  sign  the  transfer 
of  said  certificate;  that  thereafter,  on  No- 
vember 16,  1850,  patent  was  Issued  to  this 
land  by  the  state  of  Texas  to  Charles  W. 
Jackson,  assignee  of  Daniel  Tuttle;  that  on 
August  1,  1838,  Charles  W.  Jackson  gave  a 
bond  for  title  to  William  H.  Cowling  for  700 
acres  of  land,  and  the  appellants,  by  mesne 
conveyances,  claim  to  be  the  owners  of  the 
legal  title  to  the  344  acres  of  land  In  con- 
troversy, same  being  a  part  of  said  700-acre 
tract 

On  December  13, 1842,  under  a  proceeding 
'  In  the  district  court  of  Harrison  county,  com- 
missioners were  appointed  to  partition  the 
estate  of  Daniel  Tuttle,  deceased,  under 
which  partition  proceedings  one-half  of  said 
league  of  land  was  set  over  to  Mary  Tuttle, 
the  wife  of  said  Daniel  Tuttle,  deceased. 
Georgia  Ann  Briggs,  one  of  the  appellees 

herein,  married    Coyle,  who  was  a 

grandson  of  Mary  Tuttle.  They  moved  on 
the  land  In  controversy  In  1876,  and,  In  ac- 
cordance with  the  testimony  of  the  appel- 
lee Georgia  Ann  Briggs,  they  were  claiming 
the  entire  tract  of  land  in  controversy  and 
took  possession  thereof  as  heirs  of  Mary 
Tuttle.  The  testimony  further  shows  that 
in  1888  Mary  Coyle,  the  mother  of  appellee's1 
husband,  gave  them  some  kind  of  a  deed  to 
the  entire  tract  This  witness  claims  also 
that  when  they  moved  on  the  land  she  had  It 
surveyed;  that  from  that  time  on  she  re- 
sided upon  the  land  continuously,  claiming 
the  same  with  her  husband,  until  his  death, 
in  1892.  After  the  death  of  her  husband, 
she  married  a  man  by  the  name  of  Briggs, 
and  continued  to  reside  on  the  land  for  a 
number  of  years.  On  January  12,  1911,  un- 
der the  advice  of  an  attorney,  she  accepted 
from  a  son-in-law,  who  had  no  title  to  said 
land,  a  deed  to  said  land,  which  deed  was 
duly  recorded  in  the  deed  records  of  Panola 
county.  The  evident  object  of  this  deed  was 
to  place  of  record  evidence  of  her  claim  to 
the  entire  tract  of  land,  and  to  aid  her  title 
by  perfecting  a  claim  under  the  five-year 
statute.  With  the  exception  of  four  or  five 
years,  the  appellee  Mrs.  Georgia  Ann  Briggs 
has  held  continuous  possession  of  the  tract 
with  about  50  acres  under  fence,  from  1876 
up  until  the  date  of  the  filing  of  this  suit 
February  26,  1914.  The  court,  after  hearing 
the  evidence,  awarded  the  appellees  but  160 
acres  under  their  plea  of  ten-year  limitation, 
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the  50  acres  being  conceded  by  appellants 
as  having  been  In  the  actual  and  adverse  pos- 
session of  appellees,  and  further  awarded 
them  the  110  acres  adjoining  said  50-acre 
tract  and  to  be  so  surveyed  as  to  include  the 
improvements  located  thereon.  The  appel- 
lees do  not  make  any  complaint  as  to  this 
Judgment  nor  do  they  cross-assign  error 
for  the  failure  of  the  court  to  award  them 
the  entire  tract 

Appellants  attack  the  Judgment  of  the 
court  under  the  first  assignment  of  error  as 
being  contrary  to  the  law  and  the  evidence, 
in  that  appellee's  actual  possession  and 
claim  was  confined  to  a  specific  tract  the 
lines  of  which  were  fixed  and  determined, 
and  that  the  possession  withiu  such  lines 
could  not  be  constructively  extended  to  oth- 
er lands. 

The  question  of  the  restricted  nature  of 
appellee's  possession  was  a  sharply  disputed 
issue  before  the  trial  court  but  the  record 
shows  there  is  ample  evidence  to  sup- 
port the  Judgment  of  the  lower  court  against 
this  contention.  It  would  serve  no  good 
purpose  to  set  out  this  evidence  specifically, 
further  than  to  say  that  the  appellee  Mrs. 
Coyle-Briggs  testified  that  shortly  after  go- 
ing on  the  land  In  controversy,  in  1876,  she 
had  the  entire  tract  surveyed,  and  has  been 
claiming  the  same  adversely,  and  exercising 
dominion  thereover  from  that  time  up  to  the 
filing  of  this  suit  There  is  also  evidence  to 
the  effect  that  Oils'  same  land  was  known 
and  referred  to  In  the  neighborhood  for  many 
years  as  the  "Coyle  tract"  This  assignment 
is  therefore  overruled 

The  second,  third,  and  fourth  assignments 
of  error  assail  the  Judgment  of  the  court  up- 
on the  grounds  that  the  uncontradicted  evi- 
dence shows  that  defendant  was  not  claiming 
any  part  of  said  110-acre  tract  until  after 
January,  1911,  when  her  son-in-law  made 
a  deed  to  her  to  Bald  land.  These  assign- 
ments are  based  upon  a  misconception  of  the 
record.  The  evidence  on  the  subject  of  the 
claim  to  the  land  by  appellee  Mrs.  Coyle- 
Briggs  is  positive  and  emphatic.  Appellants' 
evidence,  of  course,  controverted  her  claims 
to  the  entire  tract  but  this  only  raised  an  is- 
sue, which,  the  trial  court  having  decided 
against  the  appellants,  we  see  no  reason  to 
disturb.  For  the  reason  herein  stated,  these 
assignments  are  overruled. 

Appellants'  fifth  assignment  of  error  is  as 
follows: 

"The  court  erred  in  rendering  judgment  for 
any  of  the  land  sued  for  herein,  because  the  de- 
scription as  set  out  by  the  defendants  does  not 
describe  any  specific  1(30  acres  of  land,  but 
there  is  contained  in  the  boundaries  of  said 
description  more  than  160  acres  of  land,  and 
there  was  no  proof  that  any  part  of  the  land 
described  by  defendant  had  ever  been  segregated 
from  the  other  land,  or  any  lines  run,  or  cor- 
ners established  to  show  what  land  the  defend- 
ant claimed,  and  the  proof  fully  showed  that  no 
lines  around  this  land  had  been  run  and  es- 
tablished." 
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The  first  proposition  Tinder  this  assign- 
ment Is: 

"To  authorize  the  court  to  render  Judgment  for 
the  defendant  under  the  statute  of  limitation 
of  ten  years,  for  any  part  of  a  larger  surrey, 
the  land  recovered  must  be  specifically  de- 
scribed." 

Under  this  same  assignment  of  error  appel- 
lants submit  a  second  proposition,  as  follows: 

"To  authorise  a  party  to  recover  under  the 
ten-year  statute  of  limitation  any  other  lands 
than  those  inclosed,  it  is  necessary  to  show 
that  the  party  was  claiming  certain  specified 
lands,  not  in  excess  of  160  acres,  which  said 
land  is  defined  by  metes  and  bounds  and  marked 
lines  and  corners." 

An  examination  of  appellees'  pleadings 
shows  that  Mrs.  Coyle-Brlggs  first  pleaded 
the  ten-year  statute  of  limitation  to  the  en- 
tire tract  of  land  in  controversy,  claiming  the 
same  under  memorandum  of  title,  and  sec- 
ond, that  she  pleaded  In  the  alternative  that 
If  she  should  be  mistaken  In  her  plea  as  to 
the  entire  tract,  then  she  ought  to  recover 
160  acres  out  of  the  Daniel  Turtle  survey  un- 
der the  ten-year  statute  of  limitation,  setting 
out  the  same  by  metes  and  bounds,  and 
which  field  notes  so  set  out  Included  the  50 
acres  about  which  there  was  no  contention. 

The  judgment  of  the  court  awarded  her 
the  50  acres  claimed  in  her  answer,  and,  in 
addition  thereto,  110  acres  out  of  the  Tuttle 
league,  to  be  so  surveyed  as  to  be  adjoining 
and  contiguous  to  said  60  acres,  and  to  be  so 
made  as  to  include  the  improvements  of  ap- 
pellee upon  said  110  acres,  making  in  all  a 
160-acre  tract  The  110-acre  tract  is  not  de- 
scribed by  metes  and  bounds.  This  Judgment 
is,  in  effect,  a  finding  that  the  appellees  were 
not  entitled,  under  the  pleadings  and  the  evi- 
dence, to  the  specific  160-acre  tract  of  land 
described  in  their  answer,  but  that  they 
were  entitled  to  160  acres  out  of  the  Tuttle 
league,  including  the  said  60  acres,  the  110 
acres  to  be  an  undivided  Interest  and  to  be 
surveyed  adjoining  said  50  acres,  so  as  to  In- 
clude the  Improvements  on  the  110  acres. 

It  appears  from  the  record  that  after  Dan- 
iel and  Mary  Tuttle  had  transferred  the 
headright  certificate  to  Chas.  W.  Jackson, 
that  he  sold  700  acres  to  William  H.  Cow- 
ling, describing  the  same  by  metes  and 
bounds,  and  which  700-acre  tract  includes  the 
land  sued  for.  Subsequently,  Cowling  and 
wife  sold  said  700-acre  tract  of  land  to  B.  G. 
Cartw right,  and  the  heirs  of  Cartwrlght  then 
sold  it  to  J.  D.  McCutcheon,  and  on  January 
6, 1897,  J.  D.  McCutcheon  sold  the  344  acres 
In  controversy  out  of  said  700-acre  tract,  de- 
scribing the  same  by  metes  and  bounds,  to  J. 
D.  Patterson,  deceased. 

[1,1]  Since  the  decision  of  Lumber  Com- 
pany v.  Kennedy,  108  Tex.  297,  126  S.  W. 
1110,  and  the  decision  In  the  case  of  Louisi- 
ana, ft  Texas  Lumber  Company  v.  Stewart, 
61  Tex.  Civ.  App.  266,  130  S.  W.  190,  it  is  not 
necessary  that  the  land  recovered  under  the 
ten-year  statute  of  limitation,  when  the 
same  is  a  part  of  a  larger  survey,  should  be 


specifically  described  in  the  pleadings  by 
metes  and  bounds,  and  possession  and 'ad- 
verse claim  to  said  specific  tract  shown  by 
the  evidence.  Under  appropriate  pleadings, 
such  adverse  claimants  may  recover  an  undi- 
vided 160  acres  in  a  larger  tract  Glddings 
v.  Fischer,  97  Tex.  184,  77  S.  W.  209,  Titel  v. 
Garland,  85  S.  W.  466,  and  Id.,  99  Tex.  201, 
87  S.  W.  1152,  and  other  cases  relied  upon 
by  appellants  to  sustain  their  propositions 
under  these  assignments,  have  been  modified 
so  as  to  meet  the  doctrine  announced  in  this 
case. 

In  the  case  of  Louisiana  ft  Texas  Lumber 
Company  v.  Stewart,  supra,  the  court  saffi: 

"We  think  this  opinion  (referringto  the  case 
of  Lumber  Company  v.  Kennedy  [108  Tex.  297], 
126  S.  W.  1110)  Bettles  the  right  of  a  claimant 
under  the  ten-year  statute  of  limitation  who 
has  been  in  actual  possession  of  a  portion  of  a 
large  tract  of  land  claiming  160  acres  thereof, 
without  any  deed  or  other  muniment  of  title 
fixing  the  boundaries  of  his  claim  or  without 
having  such  boundaries  otherwise  definitely  fix- 
ed, to  acquire  title  to  an  undivided  160  acres 
of  such  large  tract  including  his  improvements, 
and  have  the  same  designated  and  set  apart  to 
him  by  the  court  If  such  occupant  claims  a 
specific  160  acres,  he  must  sufficiently  describe 
same  in  bis  plea  to  identify  it  and  must  prove 
his  open  and  notorious  adverse  possession  and 
claim  for  ten  years  of  the  identical  land  so  de- 
scribed, or  must  show  by  pleading  and  proof 
that  the  setting  apart  to  him  of  such  specific 
160  acres  will  not  be  an  inequitable  partition 
of  the  large  tract  between  himself  and  his  co- 
owner.  If  such  occupant  fails  to  show  that  he 
has  held  adverse  possession  of  the  specific  tract 
claimed  by  him  for  ten  years,  and  also  fails 
to  show  that  it  would  be  fair  and  just  to  his 
co-owner  to  have  the  specific  160  acres  claimed 
by  him  set  apart  to  him  by  the  court,  he  would 
nevertheless  be  entitled,  under  proper  pleading, 
to  have  the  court  designate  and  set  apart  to 
him  such  160  acres  as  the  equities  and  justice 
of  the  case  require.  If  necessary,  the  court 
might  appoint  commissioners  for  this  purpose, 
and  if  there  was  sufficient  evidence  to  authorize 
it  a  judgment  could  be  rendered  by  the  court, 
without  the  aid  of  commissioners  of  partition, 
setting  apart  to  the  occupant  such  designated 
160  acres  as  in  the  judgment  of  the  court  would 
be  just  and  equitable.'' 

This  assignment  of  error  Is  overruled. 

Under  the  sixth  assignment  of  error,  It  is 
contended  that  when  the  appellee  pleads 
memorandum  of  title  under  the  ten-year  stat- 
ute of  limitation,  and  falls  to  prove  any  mem- 
orandum of  title,  it  Is  error  for  the  court  to 
render  judgment  for  the  defendant  for  any- 
thing. A  sufficient  answer  to  this  assign- 
ment and  the  proposition  thereunder  is  to 
say  that  the  pleadings  of  appellees  Included 
a  plea  of  the  statute  of  limitation  of  ten 
years,  claiming  under  muniment  of  title,  for 
the  entire  tract  of  land  in  controversy,  and. 
In  the  alternative,  for  160  acres  only  under 
said  statute  of  limitation.  There  Is  no  merit 
In  this  assignment,  and  it  Is  overruled. 

The  seventh  assignment  of  error  is  as  fol- 
lows: 

"The  court  erred  in  rendering  judgment,  be- 
cause the  judgment  of  the  court  does  not  Bpecify 
the  land  recovered  by  metes  and  bounds,  and  the 
judgment  does  not  award  the  land  sued  for  in 
and  claimed  in  defendants'  second  amended 
original  answer,  which  was  described  by  metes 
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and  bounds  as  having  been  the  property  claimed 
by  tift  defendant  Mrs.  G.  A.  Briggs,  but  decreed 
that  the  defendant  Mrs.  G.  A.  Briggs  recover 
110  acres  of  land  to  be  surveyed  out  of  the  344- 
acre  tract  sued  for  herein,  the  same  to  be  sur- 
veyed so  as  to  be  adjoining  and  contiguous  to  a 
certain  tract  of  50  acres  of  land  upon  which  said 
defendant  resides,  and  is  to  be  surveyed  so  as 
to  include  the  improvements  of  defendant  upon 
said  110-acre  tract  of  land,  whereas  the  facts 
fail  to  show  that  defendant  claimed  the  110 
acres,  or  that  the  same  had  been  designated  by 
marked  lines,  or  that  any  taxes  had  been  paid 
thereon  by  the  defendant,  and  a  total  want  of 
claim  asserted  to  said  land  so  awarded  by  said 
decree." 

[3^  There 'Is  only  one  portion  of  this  as- 
signment which  we  think  is  well  taken;  the 
balance  of  the  assignment  having  been  dis- 
posed of  by  what  has  been  previously  said. 
That  portion  of  the  assignment  which  attacks 
the  judgment  of  the  court  as  not  specifying 
the  land  recovered  by  metes  and  bounds  is 
well  taken.  The  court  should  have  deter- 
mined the  boundaries  of  the  110  acres,  either 
by  the  appointment  of  commissioners,  or,  if 
the  evidence  was  sufficient  to  authorize  it, 
to  make  such  determination  without  the  aid 
of  commissioners.  In  any  event,  the  land 
awarded  the  appellee  Mrs.  Coyle-Briggs 
should  have  been  set  off  to  her  by  metes  and 
bounds.  In  the  present  state  of  the  record 
we  are  unable  to  fix  and  determine  the  metes 
and  bounds  of  said  110  acres,  and  therefore 
it  will  be  necessary  to  remand  this  case  for 
further  proceeding  in  that  respect. 

Judgment,  therefore,  will  be  entered  affirm- 
ing this  cause  as  to  the  recovery  of  the  land 
awarded  appellee  Mrs.  Coyle-Briggs,  but  the 
case  will  be  remanded  to  the  trial  court  with 
instructions  to  fix  and  determine  the  metes 
and  bounds  of  the  110-acre  tract,  and  to  par- 
tition the  lands  so  as  to  have  the  110-acre 
tract  contiguous  to  and  adjoining  the  50-acre 
tract  of  appellees,  the  metes  and  bounds  of 
said  110-acre  tract  to  be  so  determined  as  to 
include  the  improvements  thereon,  and  like- 
wise made  with  a  view  to  a  Just  and  equita- 
ble partition  of  the  entire  tract 

BROOKE,  J.,  recused,  not  sitting. 


TEXAS  KALAMAZOO  SILO  CO.  v.  ALLEY. 
(No.  1052.) 

(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
Nov.  1,  1916.  On  Motion  for  Rehearing,  Dec 
20,  1916.   Rehearing  Denied  Feb.  7,  1917.) 

1.  Sales  <S=»442(1)— Breach  or  Warranty— 
Value  of  Silo. 
In  a  suit  for  damages  for  breach  of  warran- 
ty of  a  hollow  clay  tile  silo  not  to  crack  or  bulge 
if  erected  on  a  suitable  foundation,  defendant 
having  sold  the  material  for  the  silo,  which  was 
constructed  by  plaintiff,  the  value  of  the  silo 
could  be  predicated  upon  its  cost,  including  the 
cost  of  material  as  well  as  of  labor  entering  into 
its  construction. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §jj  1284,  1295 ;  Dec.  Dig.  ®=»442(1)J 


[Ed. 
Dig.  { 


2.  Judgment  <s=»251(1V— Breach  of  Wabban- 
ty — Conformity  to  Pleading. 

In  an  action  for  breach  of  warranty  of  a 
silo,  plaintiff  could  recover  its  full  value  as  erect- 
ed had  it  not  cracked,  though  the  pleadings  did 
not  allege  the  amount  of  cash  paid  on  the  silo, 
which  was  an  element  as  evidence  entering  into 
its  value. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §  437 ;  Dec  Dig.  «J=»251(1)J 

3.  Sales  @=>442(6,  7)— Breach  of  Warran- 
ty—Value of  Silo. 

In  an  action  for  breach  of  warranty  of  a 
silo  that  it  would  not  crack  or  bulge  if  erected 
on  a  suitable  foundation,  plaintiff  had  the  right 
to  include  the  material  and  labor  used  by  him 
in  the  erection  of  the  silo  as  elements  of  its  ac- 
tual value,  since,  where  parties  at  the  time 
of  making  a  contract  have  in  contemplation  some 
special  end  or  purpose  for  which  the  article  is 
warranted  to  be  fit,  if  the  buyer  endeavoring 
to  apply  the  article  to  the  purpose  for  which  it 
was  warranted  suitable  sustains  incidental  loss, 
such  loss  is  recoverable  as  special  or  consequen- 
tial damages. 

Note.— For  other  cases,  see  Sales,  Cent. 
J  1290;  Dec.  Dig.  «=>442(6,  7).J 

4.  Corporations  «=»503(2)  —  Venue  of  Ac- 
tions—Breach  of  Warranty. 

Part  of  the  cause  of  action  for  breach  of 
warranty  of  a  silo  arose  in  the  county  where 
it  was  constructed  and  became  defective,  so  that 
the  company  which  sold  the  material  for  it  could 
be  sued  therein  under  Rev.  St.  1911,  art.  1830, 
subd.  24,  providing  that  suits  against  any  private 
corporation  may  be  commenced  in  any  county  in 
which  the  cause  of  action  or  a  part  arose. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  S  1936;  Dec  Dig.  <g=»503(2).] 

5.  Judgment  <S=»251(1)— Breach  of  Warran- 
ty—Pleading — Damages. 

In  an  action  for  breach  of  warranty  of  a 
silo,  where  there  was  no  pleading  for  the  rental 
value  of  the  silo  for  five  months  for  which  the 
jury  found  in  the  sum  of  $75,  such  item  of  the 
recovery  was  improper. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  437 ;  Dec.  Dig.  «=»251(1).] 

6.  Sales  oj=>441(4)— Bbeach  of  Warranty- 
Finding  as  to  Damages— Sufficiency  of 
Evidence. 

In  an  action  for  breach  of  warranty  of  a 
silo,  evidence  held  insufficient  to  warrant  the 
jury's  finding  $240  for  damaged  ensilage. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  f|  1281,  1282;  Dec.  Dig.  «=>441(4).] 

Appeal  from  District  Court,  Hale  County ; 
R.  0.  Joiner,  Judge. 

Suit  by  Nick  Alley  against  the  Texas  Kal- 
amazoo Silo  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Judgment 
affirmed. 

See,  also,  180  S.  W.  621. 

H.  C.  Randolph  and  P.  B.  Randolph,  both 
of  Plainview,  and  Flournoy,  Smith  &  Storer, 
of  Ft  Worth,  for  appellant  X.  W.  Holmes, 
of  Plainview,  for  appellee. 

HENDRICKS,  J.  The  appellant  the  Texas 
Kalamazoo  Silo  Company,  sold  the  appellee, 
Alley,  certain  tiling,  doors,  steel  hoops,  steel 
door  frames,  gaskets,  latches,  etc.,  for  the 
sum  of  $811.05,  the  same  to  be  used  by  ap- 
pellee in  the  construction  of  a  silo  on  bis 
farm  in  Hale  county.  According  to  the  writ- 
ten  contract  of  sale,  Alley  was  to  construct' 
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tbe  silo  and  furnish  all  the  "balance  of  the 
material  at  his  own  expense  for  its  erection. 
The  $811.05,  tbe  purchase  price  of  the  ma- 
terial mentioned,  was  agreed  to  be  paid  in 
three  installments,  one  third  cash,  paid  upon 
delivery  of  the  material,  and  the  balance  to 
be  evidenced  by  equal  notes,  to  be  executed 
upon  the  arrival  of  said  material. 

The  cash  payment  was  made  and  the  notes 
executed  in  accordance  with  the  contract 
The  contract  of  sale  contained  the  following 
warranty : 

"This  is  to  certify  that  the  Kalamazoo  Silo 
Company  of  Ft  Worth,  Tex.,  hereby  guarantees 
their  hollow  clay  tile  silo  to  not  crack  or  bulge, 
and  to  withstand  all  winds  that  does  not  destroy 
adjacent  buildings,  if  erected  on  a  suitable  foun- 
dation, as  instructed  by  this  company.  This 
guaranty  is  operative  for  five  years  from  date  of 
erection  of  silo." 

The  appellee's  suit  was  one  for  damages 
for  the  value  of  the  silo,  $1,255.56,  standing 
on  plaintiffs  farm,  if  the  same  had  been  as 
warranted  (which  amount  included  $444.50, 
the  value  of  labor  and  material  furnished  by 
plaintiff),  and  for  $345,  damage  to  the  en- 
silage in  the  silo  on  account  of  the  cracking. 

The  trial  court  submitted  special  issues  to 
the  jury,  and  the  latter  found  that  the  value 
of  the  silo,  as  it  was  erected,  had  It  not 
cracked,  was  $1,265.55.  It  was  also  found 
that  said  silo  at  the  time  it  did  crack  bad  no 
value.  The  jury  found  $75  for  the  use  of  the 
silo  for  Ave  months  and  that  the  blocks  and 
material  in  the  silo  for  any  purpose  for 
which  they  might  be  used  were  of  no  value, 
additionally  finding  $240  for  damaged  en- 
silage in  said  silo,  upon  which  amount  the 
trial  court  rendered  a  Judgment  aggregating 
$1,566.06. 

There  is  no  complaint  that  plaintiff  did 
not  properly  construct  the  silo  on  a  suitable 
foundation,  nor  is  there  any  objection  to  the 
findings  of  the  jury  that  the  silo  or  blocks 
and  materials  entering  into  Its  construction 
were  of  no  value. 

Following  are  the  assignments  of  error  In 
full,  except  the  sixth  assignment,  raising  a 
question  of  a  plea  of  privilege: 

First  assignment  of  error:  "The  court  erred 
in  rendering  judgment  for  the  plaintiff  in  the 
sum  of  $1,556.06;  on  the  verdict  of  the  jury, 
because  the  verdict  of  the  jury  and  the  judg- 
ment of  the  court  are  without  evidence  to  sup- 
port them,  in  this:  Plaintiff  sued  for  $1,255.55, 
the  alleged  value  of  the  silo  if  it  had  been  as 
warranted  by  defendant,  and  for  $345  damages 
to  the  contents.  There  is  no  evidence  in  the 
record  that  shows  or  tends  to  show  the  value  of 
the  silo  if  it  had  been  as  warranted  by  defend- 
ant, and  there  is  no  evidence  of  the  amount  of 
ensilage  that  was  damaged  on  account  of  tbe 
silo  cracking." 

Second  assignment  of  error:  "Tenth.  Because 
the  court  erred  in  rendering  judgment  in  this 
cause  for  the  sum  of  $1,556.06  against  this  de- 
fendant for  the  reason  that  the  same  is  an  ex- 
cessive judgment." 

Third  assignment  of  error:  "The  court  erred 
in  rendering  judgment  for  the  plaintiff  and 
against  the  defendant  for  the  $75  found  by  the 
jury  to  be  the  rental  value  of  the  silo  for  five 
months,  because  plaintiff  did  not  plead  said 
Item  nor  pray  for  the  recovery  thereof,  nor  was 


he  entitled  to  recover  the  same  under  any  con- 
struction of  the  facts  and  pleadings." 

Fourth  assignment  of  error:  "The  verdict  of 
the  jury  and  the  judgment  of  the  court  are  con- 
trary to  the  law  and  the  evidence,  in  this:  The 
plaintiff  testifies  for  himself  that  he  did  not 
know  how  much  rotten  ensilage  there  was,  and 
the  evidence  nowhere  shows  the  amount  of  rot- 
ten ensilage;  hence  the  recovery  for  damaged 
ensilage  was  unwarranted  by  the  evidence." 

Fifth  assignment  of  error:  "Eleventh.  Be- 
cause the  court  erred  in  rendering  judgment  in 
this  cause  for  said  sum  of  money  against  this  de- 
fendant for  the  reason  that  the  same  is  not  war- 
ranted by  the  pleadings  in  this  cause,  the  plain- 
tiff recovering  herein  for  the  full  value  of  the 
silo  as  it  was  erected  had  it  not  cracked,  when 
the  pleadings  do  not  allege  that  any  amount  was 
ever  paid  cash  for  said  silo,  and  the  plaintiff  re- 
covers not  only  the  amount  of  cash,  which  he 
does  not  allege  be  was  out  by  payment  thereof, 
but  also  includes  material  and  labor  used  by 
plaintiff  in  the  erection  of  the  silo." 

That  portion  of  the  first  assignment  of  er- 
ror (presented  as  fundamental  error)  claim- 
ing a  lack  of  evidence  tending  to  show  the 
value  of  the  silo,  "if  it  had  been  as  warrant- 
ed by  defendant,"  irrespective  of  the  ques- 
tion whether  the  point  could  be  presented  as 
fundamental  error,  cannot  be  sustained.  The 
only  criticism  we  obtain  from  the  brief  is 
that: 

"No  witness  testified  on  the  issue  of  the  value 
of  the  silo  if  it  had  been  as  plaintiff  claims  de- 
fendant represented  it  to  be,  or  would  be,  when 
completed.0 

[1]  The  value  of  the  silo  in  this  character 
of  case  could  certainly  be  predicated  upon 
its  cost,  including  the  cost  of  the  material, 
as  well  as  of  the  labor  entering  into  its  con- 
struction. 

It  is  hard  to  assume  that  a  subject-matter 
of  this  kind  could,  of  Itself,  have  a  market 
value.  It  was  upon  the  land,  constructed  for 
use  relative  to  the  preservation  of  feed  for 
live  stock.  Razed  to  the  ground  It  would 
not  be  a  silo,  and  its  sale,  Including  the  foun- 
dation and  the  land,  with  the  right  of  in- 
gress and  egress  carrying  with  it  its  use, 
would  rather  be  an  anomaly. 

We  apply  the  same  remarks  to  the  fifth 
assignment  of  error,  wherein  it  is  complain- 
ed that  the  plaintiff  recovered  the  full  value 
of  the  silo  as  It  was  erected,  had  it  not 
cracked,  "when  the  pleadings,  do  not  allege 
that  any  amount  was  ever  paid  cash  for  said 
silo,  and  the  plaintiff  recovers  not  only  the 
amount  of  cash,  which  he  does  not  allege 
he  was  out  by  payment  thereof,  but  also  in- 
cludes material  and  labor  used  by  plaintiff 
in  the  erection  of  the  silo." 

[I]  Farther,  as  to  the  last  assignment 
mentioned,  the  pleadings  would  not  have  to 
allege  the  amount  of  cash  paid  on  the  silo; 
it  would  be  an  element  as  evidence  entering 
Into  its  value.  However,  we  think  it  could 
be  implied  from  the  pleading  that  the  cash 
payment  was  alleged  to  have  been  made. 

"The  price  paid  or  agreed  upon  may  have  some 
tendency  to  show  the  value  of  the  article  as  it 
should  be  if  it  were  as  warranted,  and,  in  the 
absence  of  any  showing  to  the  contrary,  It  may 
be  regarded  as  the  value.  Seigworth  v.  Leffel 
76  Pa.  St  476."  Ash  v.  Beck,  68  S.  W.  55. 
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[3]  We  also  think  appellee  bad  the  right 
to  include  the  material  and  labor  used  by 
him  in  the  erection  of  the  silo  as  elements  of 
its  actual  value.  It  is  contended  that  all 
that  the  defendant  did  was  to  sell  plaintiff 
certain  material  to  be  used  in  the  construc- 
tion of  the  silo  and  for  which  plaintiff  agreed 
to  pay  defendant  $811.05,  and  the  recovery 
by  plaintiff  of  a  judgment  for  labor,  hauling, 
material,  etc.,  which  under  the  contract  he 
was  to  furnish,  amounting  to  $444.50,  "is 
not  within  the  contemplation  of  the  parties." 

It  is  noted  that  the  warranty  is  in  effect 
that  the  silo  would  not  crack  or  bulge  if 
erected  on  a  suitable  foundation  as  Instructed 
by  the  company.  The  plaintiff  obligated  him- 
self to  construct  a  silo  and  furnish  all  labor 
and  material  for  that  purpose.  The  company 
certainly  knew  what  the  plaintiff  had  to  do, 
and,  no  complaint,  having  been  made  what- 
ever to  the  findings  of  the  jury  as  to  the 
destruction  of  the  silo,  it  becoming  valueless 
on  account  of  the  cracking  of  same,  we 
think  in  law  it  could  be  considered  as  hav- 
ing been  in  contemplation  of  the  parties-  at 
the  time  the  contract  was  made  what  would 
have  been  the  loss  to  the  plaintiff  if  the  war- 
ranty that  it  would  neither  crack  nor  bulge 
was  not  complied  with. 

It  has  always  been  the  rule,  where  the  par- 
ties at  the  time  of  making  the  contract  had 
In  contemplation  some  special  end  or  pur- 
pose for  which  the  article  was  warranted 
to  be  fit,  if  the  buyer,  in  endeavoring  to  ap- 
ply the  article  to  the  purpose  It  was  war- 
ranted as  suitable,  sustains  loss  incidental 
to  such  application,  such  loss,  as  special 
or  consequential  damages,  is  recoverable. 
Though  literally  the  language  of  the  war- 
ranty did  not  say  that  the  particular  silo 
was  warranted  to  fulfill  the  function  of  a 
silo  after  construction,  however,  there  is  no 
question,  from  this  record,  but  what  its 
adaptability  for  that  purpose  would  have 
been  complete  if  it  had  not  cracked  or  bulged, 
against  which  the  warranty  was  specially 
made.  A  consideration  of  the  following  au- 
thorities will,  we  think,  sustain  the  par- 
ticular damages  pleaded  and  recovered  in 
this  case  above  mentioned.  Ellis'  v.  Tips, 
16  Tex.  Civ.  App.  82,  86,  40  S.  W.  524;  Dean 
v.  Standifer,  37  Tex.  Civ.  App.  181,  183,  83 
S.  W.  230;  Jones  v.  George,  61  Tex.  346,  847, 
48  Am.  Rep.  280;  Chatham  &  Co.  v.  Jones, 
69  Tex.  744,  745,  7  8.  W.  600;  Alamo  Mills 
Co.  v.  Hercules  Iron  Works,  1  Tex.  Civ.  App. 
683,  22  S.  W.  1097;  Houtchins  v.  Williams 
Bros.,  25  8.  W.  730. 

Appellant  cites  the  case  of  Miller  Stone 
Machinery  Co.  v.  Balfour,  61  8.  W.  974,  as  de- 
cisive of  the  question  that  the  cost  of  the 
material  and  labor  cannot  be  recovered.  The 
court  did  say  In  that  case  that  the  cost  of 
drayage  and  the  cost  of  putting  the  ma- 
chinery in  place  were  not  recoverable  for  the 
reason  that  the  items  "must  have  been  in- 
curred by  the  purchaser  in  any  event"  The 
real  facts  of  that  case,  as  compared  to  the 


record  here,  exhibit  the  reason  of  the  appli- 
cation of  the  rule  applied  by  that  court,  and 
why  a  different  rule  should  be  applied  by 
this  court.  The  trial  court  in  that  case  gave 
judgment  for  a  difference  between  the  value 
of  the  machinery  had  the  contract  been  com- 
piled with  and  the  value  of-  the  machinery 
as  actually  delivered.  It  may  have  been  im- 
proper to  have  added  the  cost  of  putting 
the  machinery  in  place  and  the  drayage.  In 
this  cause  there  is  a  total  loss,  and  Alley 
lost  his  drayage  and  other  expenses  as  well, 
as  his  silo. 

The  pleadings  in  the  case  asked  for  a 
judgment  for  10  per  cent  interest  on  a  part 
of  the  amount  recovered.  It  was  mentioned 
in  the  argument,  but  we  find  no  complaint  in 
the  brief. 

[4]  The  corporation  claims  a  privilege  to 
be  sued  in  Tarrant  county.  It  very  prob- 
ably waived  the  right  if  It  were  conceded 
that  it  existed.  Aside  from  the  procedure, 
for  an  elementary  reason,  the  assignment 
cannot  be  sustained.  Subdivision  24  of  arti- 
cle 1630,  Rev.  St  1911,  prescribes  that: 

"Suits  against  any  private  corporation  *  *  • 
may  be  commenced  m  any  county  in  which  the 
cause  of  action,  or  a  part  thereof,  arose." 

Viewing  the  action  as  one  for  damages  up- 
on the  collateral  contract  of  warranty,  a 
part  of  the  cause  of  action  at  least  arose  in 
Hale  county,  where  the  silo  was  constructed 
and  became  defective.  Houston  Rice  Mining 
Co.  v.  Wilcox' &  Swinney,  45  Tex.  Civ.  App. 
303,  100  S.  W.  204;  Kell  Milling  Co.  v.  Bank 
of  Miami,  155  S.  W.  326;  Railway  Co.  v. 
Hill,  63  Tex.  383,  51  Am.  Rep.  642;  Mangum 
v.  Lane  City  Rice  Milling  Co.,  95  S.  W.  605. 

[6]  The  only  proposition  under  the  second 
and  third  assignments  of  error  relative  to 
the  excesslveness  of  the  judgment  is  that 
plaintiff  did  not  allege  the  rental  value  of 
the  silo  nor  pray  for  a  judgment  for  the 
same.  The  third  assignment  is  presented  as 
a  fundamental  error.  The  second  assign- 
ment with  the  proposition,  probably  raises 
the  question,  aside  from  that  of  fundamental 
error,  and  we  think  the  same  should  be  sus- 
tained. There  is  no  pleading  for  the  rental 
value  of  the  silo  for  the  period  of  five 
months,  for  which  the  Jury  found  the  sum 
of  $75. 

[6]  The  fourth  assignment  of  error,  chal- 
lenging the  judgment  of  the  court  based  up- 
on the  finding  of  the  jury  of  $240  for  dam- 
aged ensilage,  on  the  ground  that  the  same 
Is  unwarranted  by  the  evidence,  we  think 
should  also  be  sustained.  The  testimony  of 
Alley  and  his  witness  Saigllng,  as  to  the 
amount  of  ensilage  spoiled,  is  quite  indefinite 
and  it  is  very  hard  to  arrive  at  any  amount 
by  mathematical  calculation.  We  are  not 
Informed  if  the  silo  had  been  constructed  45 
feet  high  whether  it  would  have  held  530 
tons  before  the  water  was  poured  upon  the 
feed,  or  whether,  after  it  had  become  wet 
and  settled,  it  would  have  held  this  quan- 
tity. Probably  the  more  serious  objection  is 
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that  there  is  no  criterion  as  to  Its  value  for 
this  reason:  The  ensilage  was  valued  at 
from  $6  to  $6  a  ton,  but  as  an  element  of 
this  value,  as  applied  to  this  particular  en- 
silage, the  use  of  a  section  and  a  half  of 
grass,  lots,  and  troughs,  and  water,  for  the 
purpose  of  feeding  the  cattle  of  a  purchaser, 
was  considered.  Salgllng  said,  In  speaking 
of  its  market  value : 

"Some  of  it  sold  at  $5  and  some  of  it  at  $6 
per  ton,  depending  on  the  kind  of  feed  that  was 
in  the  silo,  whether  it  was  good  or  bad;  and 
the  facilities  for  feeding  it  have  something  to 
do  with  it  to  some  extent." 

Alley  said: 

"Xou  can  get  out  and  sell  ensilage  sometimes 
and  sometimes  you  can't,  and  if  you  sell  ensilage 
it  has  got  to  be  fed  on  your  place,  and  it  would 
depend  largely  on  the  location  of  the  place 
whether  he  could  sell  it  or  not.  *  •  *  I  had 
my  ensilage  at  a  place  where  cattle  could  be 
kept" 

In  another  part  of  bis  testimony  he  said: 
That  the  ensilage  was  worth  $5  a  ton,  includ- 
ing the  value  of  the  grass.    ''Of  course,  the 

rass  would  be  worth  a  little  something,  but 
would  not  pay  much  for  grass  in  the  winter 
time  when  I  was  feeding,  but  the  $5  would  in- 
clude the  grass  and  the  place  for  handling  them 
and  feeding  them." 

The  value  of  the  use  of  the  facilities,  as 
well  as  the  grass,  should  be  deducted  from 
the  figures  mentioned,  but  there  is  no  cri- 
terion afforded  for  that  purpose.  We  infer 
from  the  record  that  this  character  of  feed 
could  not  be  sold  to  be  used  any  great  dis- 
tance from  the  silo.  Necessarily  the  facil- 
ities and  the  grass,  with  the  water  afforded, 
would  be  a  considerable  element  entering  in- 
to the  value  of  the  ensilage,  notwithstanding 
the  oplnlonative  statement  of  Alley  In  re- 
gard to  the  value  of  the  grass.  We  think 
the  finding  of  the  jury  of  $240  for  spoiled 
ensilage  has  no  basis  in  the  record  to  sustain 
it 

The  judgment  of  the  trial  court  will  be 
reversed  and  remanded  on  account  of  the 
$75  found  as  the  rental  value  of  the  silo, 
and  the  $240,  as  stated.  If  within  ten  days 
a  remittitur  for  these  amounts  is  filed  in 
this  court,  the  Judgment  of  the  trial  court 
will  be  in  all  things  affirmed. 

On  Motion  for  Rehearing. 

In  the  motion  for  rehearing  by  appellee  in 
this  cause  It  Is  insisted  that  the  $76,  one  of 
the  items  on  account  of  which  the  cause  was 
reversed,  was  in  reality  deducted  by  the  tri- 
al court  in  the  rendition  of  the  Judgment 
On  a  more  patient  analysis  of  this  matter 
we  think  this  position  Is  sustained. 

The  appellee's  argument  in  its  brief  under 
the  first,  second,  and  third  propositions  to 
the  second  and  third  assignments  of  error 
gives  the  process,  though  rather  complicated, 
in  arriving  at  the  amount  of  the  judgment 
actually  rendered  by  the  court,  and  by  that 
process,  which  we  are  now  inclined  to  think 
is  correct,  the  sum  of  $75  is  excluded  from, 


instead  of  being  added  to,  said  judgment 
However,  as  to  the  $240  found  by  the  jury 
to  be  the  value  of  the  spoiled  ensilage,  for 
the  reasons  given  in  the  original  opinion,  we 
still  think  the  trial  court  committed  error. 

The  motion  is  granted  to  the  extent  Indi- 
cated, but  Is  overruled  on  account  of  the 
error  permitting  the  recovery  for  the  $240, 
and  the  order  of  this  court  reversing  and 
remanding  the  judgment  of  the  lower  court 
will  stand,  except  as  modified,  with  the  con- 
dition that  if  the  appellee  remits  the  said 
amount  of  $240  within  ten  days  from  this 
date,  the  cause  will  be  affirmed. 


WIGGINS  v.  STEPHENS.    (No.  1089.) 
(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
Dec.  27,  1916.    On  Motion  for  Re- 
hearing, Jan.  31,  1917.) 

1.  Covenants  «=»180(4)— Breach  or  Cov- 
enant of  Wabbanty  of  Title—  Measure 
of  Damages. 

Between  the  immediate  parties  the  proper 
measure  of  damages  for  breach  of  a  covenant  of 
general  warranty  of  title  in  an  executed  con- 
tract for  the  sale  of  realty  is  the  purchase  mon- 
ey paid,  with  interest,  where  there  has  been  a 
total  failure  of  title  and  the  purchaser  has  lost 
the  land. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent.  Dig.  §f  249,  250;  Dec.  Dig.  oJ=»130(4)J 

2.  Covenants  «=»130(7)— Breach  or  Wab- 
banty of  Title— Measure  of  Damages- 
Exchange. 

In  the  case  of  an  exchange  of  lands,  the 
measure  of  damages  for  breach  of  a  covenant  of 
general  warranty  of  title  is  the  market  value 
of  the  land  conveyed  to  purchase  that  of  the 
warrantor. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  |  252;  Dec.  Dig.  <8=»130(7).] 

On  Motion  for  Rehearing. 

3.  Covenants  «=»130(5)  —  Breach  of  Wab- 
banty of  Title— Partial  Failure  of  Ti- 
tle. 

Where  there  is  only  a  partial  failure  of 
title  in  violation  of  a  general  warranty  thereof, 
the  value  of  the  land  lost  to  the  warrantee  must 
be  ascertained  as  the  measure  of  damages  in 
the  absence  of  an  agreed  value. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  !  253;  Dec.  Dig.  <8=»130(5).] 

Appeal  from  District  Court,  Deaf  Smith 
County;  Wm.  M.  Knight  Special  Judge. 

Action  by  A.  L.  Wiggins  against  H.  B. 
Stephens.  From  a  Judgment  for  defendant, 
plaintiff  appeals.   Judgment  affirmed. 

Jho.  W.  Veale,  of  Amarillo,  for  appellant. 
W.  H.  Russell,  of  Hereford,  for  appellee. 

HENDRICKS,  J.  The  appellant  Wiggins 
was  the  owner  of  160  acres  of  land  In  Deaf 
Smith  county,  and  conveyed  the  same  to  the 
appellee  Stephens  by  general  warranty  deed ; 
the  real  consideration  being  the  exchange 
and  conveyance  by  appellee,  also  by  a  gen- 
eral warranty  deed,  of  100  acres  of  land  in 
Tennessee.  It  is  undisputed  that  the  trans- 
action was  a  mere  exchange  of  the  two 
tracts  of  land,  and  that  no  other  consldera- 
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tfon  was  paid  by  either  party ;  that  no  value 
was  agreed  upon  by  the  parties  as  to  either 
of  the  tracts  of  land  at  the  time  of  the  trade, 
and  there  was  no  fraud  in  the  trade.  The 
appellant  Wiggins  sued  the  appellee  Stephens 
on  the  warranty,  alleging  that  the  Tennessee 
grant  did  not  in  fact  exist  at  the  date  of 
the  trial  nor  at  any  date  anterior  thereto, 
having  been  covered  by  senior  and  superior 
surveys.  Wiggins  alleged  his  damages  in  the 
sum  of  $2,500,  as  the  reasonable  market  val- 
ue of  the  land  if  the  grant  bad  existed  with 
a  merchantable  title. 

The  case  was  tried  by  the  court  without 
the  aid  of  a  jury.  It  was  found  as  a  fact 
by  the  trial  Judge  that  the  plaintiff  obtained 
no  title  to  the  land  in  Tennessee,  and  that 
the  land  described  in  the  deed  to  plaintiff 
would  have  been  worth,  with  a  title,  the 
sum  of  $1,500.  He  further  found,  however, 
that  the  measure  of  damage,  if  any,  sustain- 
ed by  appellant,  was  the  value  of  the  land 
transferred  by  him  to  appellee;  and  having 
found  that  appellant,  at  the  time  he  convey- 
ed the  land  in  Deaf  Smith  county,  after  de- 
ducting a  prior  mortgage  and  taxes  charged 
on  the  land,  had  no  equity  in  the  Deaf 
Smith  county  land,  judgment  was  rendered 
for  appellee. 

The  challenge  to  the  court's  action  is  well 
expressed  in  appellant's  first  assignment  of 
error,  as  follows: 

"The  court  erred  in  his  conclusion  of  law  in 
holding  that  plaintiff's  measure  of  damage  was 
the  value  of  the  property  conveyed  by  plaintiff 
to  defendant ;  the  true  rule  where  the  exchange 
of  lands  is  had,  under  deeds  with  covenants  of 
general  warranty,  title  having  failed,  in  the 
absence  of  any  agreed  value,  and  in  the  ab- 
sence of  fraud  or  deceit,  or  misrepresentations, 
the  measure  of  damages  is  the  reasonable  mar- 
ket value  of  the  land  conveyed,  to  which  de- 
fendant had  no  title." 

We  are  unable  to  find  any  decision  by  any 
of  the  courts  in  this  state  directly  upon  the 
point,  unless,  as  urged  by  appellant,  the  case 
of  White  v.  Street,  67  Tex.  177,  2  S.  W. 
529,  bears  upon  the  Issue. 

[1]  It  is  the  settled  rule  that,  between  the 
Immediate  parties,  the  proper  measure  of 
damages  for  breach  of  a  covenant  of  general 
warranty  of  title,  in  an  executed  contract  for 
the  sale  of  real  estate,  is  the  purchase  mon- 
ey paid,  with  interest,  where  there  has  been 
a  total  failure  of  title  and  the  purchaser  has 
lost  the  land.  This  rule  prevails  as  an  ar- 
bitrary one  In  the  condition  stated,  without 
reference  to  the  value  of  the  land  at  the  time 
of  the  breach  or  at  any  other  time.  Turner 
r.  Miller,  42  Tex.  420,  19  Am.  Rep.  47;  Hynes 
v.  Packard,  92  Tex.  49,  45  S.  W.  562;  Hol- 
llngsworth  v.  Mexia,  14  Tex.  Civ.  App.  363, 
37  S.  W.  455,  and  authorities  cited.  The 
same  rule  Is  usually  applied  in  cases  of 
breach  of  executory  contracts  to  sell  land 
unless  there  is  an  element  of  fraud,  or  will- 
ful refusal  to  convey.  Roberts  &  Corley  v. 
McFadden  et  al.,  32  Tex.  Civ.  App.  54,  55, 
74  S.  W.  105  (writ  of  error  refused). 

It  is  said  that  the  vendor  should  not  be 


burdened  with  the  responsibility  for  unknow- 
able consequences,  which  may  proceed  from 
his  sale,  but  should  be  able  to  contemplate 
in  advance  the  measure  of  his  liability.  Rob- 
erts v.  McFadden,  82  Tex..  Civ.  App.  47,  54, 
55,  74  S.  W,  105.  It  to  also  said  that  this 
rule  of  fixing  the  value  as  the  damages  by 
the  price  agreed  upon  is  fortified  by  the 
argument  that  it  enables  both  parties  at  the 
time  of  their  contract  to  know  the  liability 
which  might  arise  upon  the  covenant,  and 
does  not  leave  the  vendor  of  the  land  sub- 
ject to  unforeseen  damages  which  might  re- 
sult from  sudden  depredation  of  property  or 
cost  of  improvements  made  by  subsequent 
possessors.  "It  is  confessedly  not  based  en- 
tirely upon  the  idea  of  compensation  for 
the  loss  sustained  by  the  person  evicted  for 
it  excludes  a  recovery  for  the  value  of  the 
land  at  the  time  of  eviction  further  than  that 
may  be  compensated  by  restoration  of  the 
price  received  by  the  vendor."  Hollings- 
worth  v.  Mexia,  14  Tex.  Civ.  App.  367,  37 
S.  W.  455. 

Justice  Williams  also  said: 

"As  pointed  out  in  Lowrance  v.  Robertson. 
10  S.  C.  8,  what  has  been  lost  is  the  land  it- 
self, and  the  covenant,  as  interpreted  by  tbe 
rule  of  damages  referred  to  is  to  restore  in 
place  of  the  land  what  the  covenantor  has  re- 
ceived for  it  The  actual  loss  of  the  person 
evicted,  the  value  of  the  land,  may  be  more  or 
less  than  this,  but  the  liability  of  the  warrantor 
is  not  varied  by  the  fact."  Same  case,  supra,  14 
Tex.  Civ.  App.  368,  37  S.  W.  466. 

In  a  case  of  a  breach  of  a  covenant  of 
seisin,  where  the  claim  was  made  that  the 
increase  in  the  value  of  the  land  was  re- 
coverable, Justice  Livingston  of  New  York 
said: 

''The  safest  general  rale  in  all  actions  on  con- 
tract is  to  limit  the  recovery  88  much  as  pos- 
sible to  an  indemnity  for  the  actual  injury  sus- 
tained, without  regard  to  the  profits,  which  the 
plaintiff  has  failed  to  make,  unless  it  shall 
clearly  appear,  from  the  agreement,  that  the 
acquisition  of  certain  profits  depended  on  the 
defendant's  punctual  performance,  and  that  be 
had  assumed  to  make  good  such  a  loss  also." 
Stents  v.  Ten  Eyck,  3  Caines  (N.  X.)  Ill, 
2  Am.  Dec  254. 

Chief  Justice  Rent,  in  following  Justice 
Livingston  in  rejecting  the  value  of  improve- 
ments at  the  time  of  eviction,  in  a  case  of  a 
breach  of  a  covenant  of  seisin,  also  said : 

"The  seller  and  the  purchaser  are  equally  in- 
terested in  having  the  rule  fixed.  I  agree  that 
the  contract  is  to  be  construed  according  to  the 
intention  of  the  parties;  but  I  consider  that  the 
intention  of  the  covenant  of  seisin,  as  uniform- 
ly expounded  in  the  English  law,  is  only  to  in- 
demnify the  grantee  for  the  consideration  paid  ; 
*  *  *  and  all  the  reasons  of  policy  which 
prevent  the  extension  of  the  covenant  to  the  in- 
creased valne  of  the  land,  apply  equally,  if  not 
more  strongly,  to  prevent  its  extension  to  im- 
provements made  by  the  purchaser."  Pitcher 
v.  Livingston,  4  Johns.  (N.  T.)  pp.  1-17,  4 
Am.  Dec.  229. 

The  appellant  may  suggest  that  such  con- 
ditions producing  the  general  rule  stated,  do 
not  apply  to  the  Instant  case,  for  the  reason 
that  this  Is  not  a  case  that  could  contem- 
plate the  value  of  increased  profit  or  subse- 
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quent  Improvements  laid  at  the  time  of  evic- 
tion, where  a  covenant  of  seisin  is  broken; 
that  his  measure  of  damages  only  contem- 
plates the  value  of  what  he  should  have  ob- 
tained In  present!  lost  to  the  plaintiff. 

And  It  may  be  further  said,  with  consider- 
able technical  logic  behind  the  argument, 
that  the  very  cases  cited  by  us  recognize  the 
rule  that,  at  least,  the  desideratum  is  the 
value  of  the  land  lost,  and  in  the  case  of  the 
recovery  of  the  price  paid  it  is  merely  an 
agreed  value  of  the  land,  and  underlying 
this  formula  the  contract  Is  to  restore  that 
which  is  lost  by  the  failure  of  the  title;  and 
where  the  value  is  not  agreed  upon  In  the 
case  of  a  mere  exchange  of  lands — simply 
one  tract  traded  for  another — you  have  no 
logical  right  to  force  the  value  of  the  con- 
sideration, that  is  the  warrantee's  land  that 
purchased  the  warrantor's,  as  the  measure 
of  damages  of  the  land  lost. 

The  case  of  Booker  v.  Bell,  by  the  Supreme 
Court  of  Kentucky,  3  Bibb,  173,  6  Am.  Dec. 
641,  in  commenting  upon  the  rule  that  the 
consideration  paid  with  Interest  is  the  meas- 
ure of  damages  for  a  breach  of  covenant  of 
warranty,  uses  this  language: 

"That  there  should  be  some  role  upon  this 
subject  is  manifest,  and  we  know  of  none  less' 
liable  to  objection  or  better  calculated  to  at- 
tain the  ends  of  justice,  than  the  one  which  has 
been  established.  The  principle  upon  which  the 
rule  ia  founded  is,  that  the  purchase  money  and 
interest  is  the  actual  gain  made  by  the  one,  and 
the  actual  loss  sustained  by  the  other;  whereas 
if  the  amount  to  be  recovered  was  to  be  more 
or  less,  according  to  the  rise  or  the  depression 
of  the  price  of  lands,  the  inevitable  result  would 
be  to  enrich  the  one,  to  the  prejudice  of  the 
other,  contrary  to  the  maxim  both  of  civil  and 
common  law,  that  nemo  debet  locupletari  aliena 
jactura." 

Though  the  price  paid  by  the  warrantee 
to  the  warrantor  has  a  seeming  advantage  of 
an  agreement  for  the  value  of  the  land  lost 
where  the  title  has  failed,  however,  in  ana- 
lyzing the  underlying  reasons  and  actuating 
considerations  we  find  upon  a  review  of  the 
authorities  that:  First,  a  safe  and  certain 
rule  should  be  a  criterion;  second,  the  loss 
to  the  warrantee  on  account  of  the  breach  of 
the  warranty ;  third,  the  lack  of  fluctuations 
of  gain  or  loss  either  to  the  vendor  or  the 
vendee  In  the  event  of  restitution — are  the 
elements  of  the  genesis  of  the  rule. 

[t]  As  a  matter  of  policy,  would  appel- 
lant's rule,  as  a  general  rule,  be  a  safe  rule, 
and  as  fair  a  one  to  both  vendor  and  ven- 
dee, under  all  conditions,  in  cases  of  ex- 
change, as  the  one  applied  by  the  trial  court 
— that  Is,  to  measure  the  warrantee's  dam- 
ages by  the  value  of  the  property  which 
bought  the  warrantor's  land,  whether  agreed 
upon  or  not?  In  reality,  as  a  last  analysis, 
appellant  is  contending  for  the  value  of  his 
bargain  In  this  particular  instance.  It  is 
certain  that  if  he  had  paid  $600  cash  for  the 
land  in  Tennessee,  and  the  same  bad  been 
worth  $1,500,  he  would  not  be  entitled  to  his 
bargain;  the  law  has  fixed  the  measure  by 


the  ^consideration  paid  as  an  arbitrary  rule, 
because  a  safe  one.  If  he  had  paid  $1,500 
for  the  Tennessee  property  and  the  same  was 
worth  only  $600,  neither  would  be  entitled  to 
suffer  the  loss.  In  the  last  Illustration  it  is 
fair  that  his  warrantor  should  not  keep 
the  gain  or  the  difference,  by  confining  his 
warrantee  to  the  value  of  the  land  with  bad 
title.  He  should  not  shoulder  the  loss  up- 
on his  warrantee  by  keeping  such  difference. 
Hence,  If  the  price  paid,  by  the  general  rule 
previously  stated  as  a  fixed  and  arbitrary 
rule,  Is  a  Just  rule,  for  what  reasons  of  pub- 
lic policy  should  the  measure  of  damages 
be  reversed  and  give  the  warrantee  the  val- 
ue of  the  land  lost  Instead  of  restoring  to 
him  the  value  of  the  property  which  furnish- 
ed the  consideration,  where  the  parties  have 
not  agreed  upon  the  value  of  the  two  tracts 
in  exchange?  If  the  land  received  in  ex- 
change by  the  warrantor  is  of  more  market 
value  than  the  land  attempted  to  be  convey- 
ed by  him  to  his  warrantee,  to  make  such 
warrantor  restore  the  actual  consideration 
(the  value  of  such  land  retained  by  him) 
would  be  just  As  a  matter  of  equitable  im- 
port, whether  you  measure  that  considera- 
tion by  the  price  paid,  or  the  agreed  or  mar- 
ket value  of  the  property,  we  think  the  rule 
should  be  the  same.  In  either  Instance,  the 
warrantor  never  had  any  title,  and  where 
his  land  is  of  less  value  than  that  of  the 
warrantee  he  is  out  nothing;  in  cases  of 
exchange  he  pays  the  warrantee  for  the  land 
received  by  him,  and  which  he  retains,  by 
either  the  market  value  or  the  agreed  value, 
as,  similarly,  where  the  warrantee  pays  In 
actual  money.  On  the  other  hand,  if  the 
warrantor  attempts  to  convey  land,  without 
title,  of  considerable  more  value  than  the 
land  received  by  him  from  his  warrantee, 
to  make  him  pay  the  difference  in  value,  by 
paying  the  full  value  of  the  land  lost,  is  a 
burden.  In  the  one  case  the  warrantor, 
whose  defective  title  makes  him  respond  In 
damages,  if  his  land  exchanged  is  of  less 
value  than  the  land  received  by  him,  the 
warrantee  does  not  suffer  and  receives  the 
value  of  the  property  he  has  parted  with  and 
which  is  retained  by  the  warrantor.  In  the 
other  case,  if  the  land,  to  which  the  title 
has  failed,  is  of  greater  value,  the  warrantor 
does  not  suffer  if  he  retains  the  warrantee's 
land  with  a  good  title  and  pays  for  It.  By 
appellant's  rule  there  is  chance  for  loss  to 
both  parties.  The  warrantee  may  or  may 
not  be  indemnified — he  will  gain  or  lose,  or 
be  reasonably  and  equitably  compensated, 
according  to  conditions ;  he  would  be  equally 
compensated  only  In  cases  where  the  lands 
exchanged  happen  to  be  of  equal  value. 
The  warrantor  by  the  other  rule  will  nei- 
ther gain  nor  lose,  but  simply  pay  for  the 
land  he  keeps,  whether  it  was  agreed  value 
or  market  value.  Also  by  appellant's  rule, 
In  cases  where  the  warrantor's  land  is 
of  less  value  than  the  warrantee's  you  would 
violate  the  fundamental  rule  that  the  loss  to 
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the  Injured  party  is  the  Just  rule  of  com- 
pensation. 

Though  the  able  courts  of  this  country,  in 
adopting  the  price  paid  as  the  measure  of 
value  of  the  land  lost,  had  the  advantage,  in 
that  character  of  case,  in  that  the  same  was 
agreed  upon  between  the  parties,  however, 
the  reasons  for  the  adoption  of  that  rule 
reach  deeper,  as  a  matter  of  public  policy 
under  all  conditions  and  for  all  purposes,  in 
the  affairs  and  transactions  of  men.  If  the 
same  reasons  which  inherently  gave  birth 
to  that  rule,  as  a  matter  of  public  policy, 
are  in  reality  applicable  to  the  present  con- 
dition, then  the  market  value  of  the  war- 
rantee's land  purchasing  that  of  the  war- 
rantor should  be  the  measure,  for  such  rea- 
sons are  persuasive  of  an  extension  of  the 
same  rule  in  another  form  to  the  present 
condition. 

Sedgwick  on  Damages  (9th  Ed.)  vol.  3,  pre- 
sents the  following  cases  for  and  against 
the  rule  contended  for,  where  an  exchange 
of  property  was  Involved :  Cases  holding  the 
value  of  the  land  conveyed  by  the  plaintiff 
as  the  measure  of  damages,  Looney  v. 
Reeves,  5  Kan.  App.  279,  48  Pac.  606;  Cook 
v.  Curtis,  68  Mich.  611,  36  N.  TV.  692 ;  Burke, 
v.  Beveridge,  15  Minn.  205  (Gil.  160) ;  Evans 
v.  Fulton,  184  Mo.  653,  36  S.  W.  230;  How- 
ard V.  Hurst,  156  Mo.  App.  205.  187  8.  W. 
1 ;  Mayer  v.  Wooten,  46  Tex.  Civ.  App.  327, 
102  S.  W.  428.  The  cases  cited  as  present- 
ing the  value  of  the  land  to  which  the  title 
failed  as  the  measure  of  damages,  Donlan  v. 
Evans,  40  Minn.  601,  42  N.  W.  472 ;  Holmes 
v.  Seaman,  72  Neb.  300,  100  N.  W.  417,  101 
N.  W.  1030;  White  v.  Street,  67  Tex.  177, 
2  S.  W.  529.  In  addition  to  the  class  of 
cases  first  cited  by  Sedgwick,  on  the  point 
that  the  value  of  the  warrantee's  land  trad- 
ed to  the  warrantor  is  the  criterion,  we  fur- 
ther cite  the  cases  of  Hodges  v.  Thayer,  110 
Mass.  286,  and  Lacey  v.  Marnan,  37  Ind. 
168,  171.  We  will  not  analyze  the  dif- 
ferent opinions  cited  by  Sedgwick,  but  we  do 
not  think  that  all  of  the  cases  cited  on 
each  side  of  the  controversy  are  wholly  on 
the  point. 

The  case  of  Hodges  v.  Thayer,  supra,  by 
the  Massachusetts  court,  when  properly 
weighed,  Is,  we  think,  quite  persuasive  of  the 
question.  It  was  an  action  for  breach. of 
the  covenants  of  seisin  and  right  to  convey. 
The  deed  stated  the  consideration  as  a  cer- 
tain sum  of  money.  The  consideration,  in 
fact,  was  the  conveyance  by  the  warrantee 
to  a  third  person  of  real  estate  belonging 
to  said  warrantee  (a  married  woman)  and 
of  personal  property  belonging  to  her  hus- 
band. It  was  held  that  the  measure  of  dam- 
ages was  the  value  of  this  real  and  personal 
property. 

After  stating  the  general  rule  that  the 
measure  of  damages  for  breach  of  the  cove- 
nants was  the  consideration  paid,  or  price 
agreed  upon,  for  the  conveyance,  It  was  said: 


"It  does  not  modify  the  rule  if  the  actual  con- 
sideration was  paid  in  other  commodities  than 
money,  or  even  in  other  real  estate.  It  only  re- 
quires that  the  value  of  such  other  property  be 
ascertained." 

On  superficial  reading,  it  may  be  thought 
that  the  case  was  one  of  agreed  value  in  ex- 
change. On  a  more  careful  reading,  we  think 
that  the  real  point  was  as  stated. 

It  is  true  that  in  Massachusetts,  without 
citing  the  cases,  on  a  breach  of  a  covenant 
of  warranty,  for  technical  reasons  "harking" 
back  to  the  common  law,  the  warrantee  re- 
covers the  value  of  the  land  lost,  at  the  time 
of  eviction,  even  to  the  extent  of  improve- 
ments. However,  on  covenants  of  seisin,  and 
right  to  convey,  the  rule  is  measured  by  the 
price  paid,  with  Interest. 

The  case  of  White  vj  Street,  67  Tex.  178, 
2  S.  W.  529,  seriously  relied  upon  by  the  ap- 
pellant, as  an  authority  for  his  rule,  we  do 
not  think  has  the  full  force  of  application  con- 
tended for.  The  plaintiff  transferred  160 
acres  of  land  and  a  f  100  note  (thereafter 
paid)  to  defendant,  in  exchange  for  certain 
property  in  Cleburne  and  63  acres  of  land. 
The  title  to  the  63  acres  failed.  The  plain- 
tiff asserted  an  agreed  value  of  $500  for  the 
63  acres  and  $400  for  the  Cleburne  property, 
equalling  the  agreed  value  of  the  160  acres 
of  land  and  the  $100  note  given  by  him.  The 
defendant  denied  any  agreed  valuation,  and 
Justice  Stay  ton  held  that  the  plaintiff  was 
either  entitled  to  the  agreed  valuation  of  the 
63  acres  lost,  or  the  true  value,  in  the  event 
there  was  no  agreement.  Our  only  concern 
is  to  state  the  case  as  we  understand  the 
facts  to  show,  as  we  think,  the  conditions 
are  not  the  same.  Justice  Stayton,  however, 
did  state,  in  speaking  of  the  evidence  of  the 
defendant: 

"His  own  evidence  shows  that  a  consideration 
was  paid  to  him  for  the  63  acres ;  and  for  that,  . 
at  least,  with  interest  on  it,  he  was  liable  upon 
his  warranty." 

This  case  to  us  is  and  has  been  upon  a 
previous  consideration  difficult  of  understand- 
ing in  the  event  there  was  no  agreed  value  to 
any  of  the  tracts.  This  difficulty  is  probably 
our  fault  and  not  that  of  Justice  Stayton. 
However,  we  do  not  believe  the  case  is  appli- 
cable to  the  facts  ruled  upon  In  this  record. 

The  case  of  George  v.  Hesse,  100  Tex. 
44,  93  S.  W.  107,  8  L.  R.  A  (N.  8.)  804,  123 
Am.  St.  Rep.  772,  15  Ann.  Cas.  456,  by  Chief 
Justice  Gains,  cited  by  appellee,  is  one  where 
the  defendant  represented  the  existence  of  a 
flowing  well  on  the  land  traded  by  him  to  the 
plaintiff,  which  the  jury  found  to  be  untrue. 
The  trial  court  held  that  the  difference  be- 
tween the  value  of  the  property  in  the  condi- 
tion as  it  actually  existed,  received  by  the 
plaintiff  in  exchange,  and  its  value  if  it  had 
been  as  represented,  was  the  measure  of  dam- 
ages. The  Supreme  Court  held  that  the  dif- 
ference between  the  value  of  the  property  as 
actually  existent  received  by  plaintiff  and 
the  value  of  the  property  traded  by  plaintiff 
to  defendant  in  exchange  was  the  measure, 
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and  not  what  plaintiff  would  have  gained  If 
the  gosher  had  been  on  the  land.  The  value 
of  this  cage  as  an  authority  Is  to  the  extent 
that  the  real  loss  to  the  plaintiff  should  be 
the  measure,  and  not  the  gain  or  difference, 
between  the  actual  value  of  the  land  as  It 
actually  existed  and  its  value  if  the  land  had 
been  as  represented.  There  was  considerable 
difference  In  dollars  per  acre  measured  by  the 
difference  between  the  values  with  a  flowing 
well  on  and  off  the  land;  but  the  court  said 
what  Hesse  "lost  by  the  transaction  Is  the 
measure  of  his  damages." 
Judgment  affirmed. 

On  Motion  for  Rehearing. 

HUFF,  C.  J.  The  appellant  contends  that 
the  case  of  White  v.  Street,  67  Tex.  177,  2 
S.  W.  529,  announces  the  rule  that  the  value 
of  the  land  lost  Is  the  measure  of  dam- 
ages upon  the  breach  of  the  covenant  of 
warranty.  It  should  be  noted  In  that  case 
there  was  only  a  failure  of  title  to  one 
tract  of  land  conveyed  and  received  in  ex- 
change of  other  land.  There  was  not  an 
entire  loss  or  total  breach ;  hence  the  value 
of  the  part  lost  should  be  ascertained  in 
order  to  get  the  basis  for  the  damages  sus- 
tained. If  the  value  of  the  tract  lost  was 
not  agreed  upon  by  the  parties,  then  its 
value  at  the  time  of  the  conveyance.  In 
this  case  the  entire  tract  conveyed  was  lost, 
and  hence  a  total  breach  of  the  covenant, 
and,  as  Interpreted  by  our  courts,  the  cove- 
nant required  a  return,  In  place  of  the  land, 
what  was  paid  for  it.  If  nothing  was  paid, 
then  there  was  nothing  to  restore,  except, 
perhaps,  nominal  damages.  In  Hodges  v. 
Thayer,  110  Mass.  286,  It  Is  said  : 

"The  only  other  question  relates  to  the  prop- 
er measure  of  damages  for  the  breach  of  the 
covenant  of  seisin  and  right  to  convey.  The 
eneral  rule  is  well  settled  that  the  measure  of 
amages  for  breach  of  this  covenant  is  the  con- 
sideration paid,  or  price  agreed  upon  for  the 
conveyance.  *  ♦  *  It  does  not  modify  the 
rule,  if  the  actual  consideration  was  paid  in 
other  commodities  than  money,  or  even  other 
real  estate.  It  only  requires  that  the  value  of 
such  other  property  be  ascertained." 

"If  the  amount  of  the  consideration  is  not  ex- 
pressly agreed  upon  and  has  been  paid  in  prop- 
erty, it  would  follow  that  the  value  of  that 
property  should  be  adopted  as  the  basis  of  dam- 
ages on  a  breach  of  the  covenant  of  warranty, 
if  the  consideration  is  adopted  as  the  criterion 
(which,  as  has  been  pointed  out,  is  the  basis  of 
damages  in  this  state),  as  we  have  seen  in  the 
case  in  assessing  damages  for  breach  of  the 
covenant  of  seisin  and  power  to  convey."  2 
Suth.  on  Damages,  g|  594,  606. 

In  McGuffey  v.  Humes,  85  Tenn.  26,  1  S. 
W.  506,  the  Supreme  Court  of  Tennessee 
states  the  rule  as  follows: 

"But  under  the  rule  as  to  the  measure  of  dam- 
ages, as  we  understand  it,  the  value  of  the  land 
cannot  be  looked  to  where  the  parties  have 
agreed  upon  the  value  of  the  personal  property 
constituting  the  consideration  for  the  land,  or 
where  the  actual  value  of  the  consideration  can 
be  ascertained  from  the  proof.  If  neither  of 
these  measures  can  be  applied  for  the  want  of 
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proof,  then  the  actual  value  :of  the  land  at  the 
time  of  the  purchase  will  be  taken  as  the  meas- 
ure of  damages,  with  interest." 

TE.C.L  "Covenants,"  §  93,  p.  1174,  states 
the  rule: 

"If  the  consideration  of  the  deed  be  land,  by 
way  of  exchange,  the  value  of  that  land  at  the 
time  of  the  deed,  with  interest,  will  be  the 
measure  of  damages."  Cummins  v.  Kennedy, 
3  Idtt.  (Ky.)'  118, 14  Am.  Dec  46. 

In  Mayer  v.  Wooten,  46  Tex.  Civ.  App. 
327,  .102  S.  W.  425,  the  rule  Is  stated: 

"If  the  consideration  is  not  paid  in  money,  but 
in  other  property,  the  value  of  the  property 
given  is  the  measure  of  damages,  and  parol  evi- 
dence is  admissible  to  show  such  value.  Jones, 
Real  Prop.  &  Cov.  ft  948,  949." 

[3]  The  rule  that  where  there  is  a  total 
failure  of  title  that  the.  consideration  Is  the 
measure  of  damages  is  established  beyond 
question  In  this  state,  but  where  there  is 
only  a  partial  failure,  as  In  'White  v.  Street, 
the  value  of  the  land  lost  must  be  ascer- 
tained in  the  absence  of  an  agreed  value. 
This  rule  is  again  recognized  by  the  Su- ' 
preme  Court  In  Hynes  v.  Packard,  92  Tex. 
49,  45  S.  W.  562,  with  only  the  added  rule 
by  the  court  for  establishing  the  propor- 
tional amount  of  the  consideration  recov- 
erable on  account  of  the  loss.  These  cases 
do  not  change,  or  purport  to  change,  the 
rule  of  damage  upon  total  breach.  The  con- 
sideration paid,  whether  it  be  money  or 
property,  represents  the  land  purchased,  and 
hence  the  consideration,  with  Interest,  Is 
recoverable  as  the  measure  of  the  damages 
for  the  breach. 

The  motion  will  be  overruled. 

BOXOB,  J,  not  sitting. 


HAHJBX  v.  BROOKS  et  aL    (No.  8671.) 

(Court  of  Civil  Appeals  of  Texas.   Ft  Worth. 
Dec.  23, 1916.) 

1.  Schools  and  School  Districts  «=»169  — 
Powebs  of  Officers. 

Generally  speaking,  the  superintendent,  prin- 
cipal, and  board  of  trustees  of  a  public  free 
school,  to  a  limited  extent  at  least,  stand,  as 
to  pupils  attending  the  school,  in  loco  parentis, 
and  they  may  exercise  such  powers  of  control, 
restraint,  and  correction  over  such  pupils  as 
may  be  reasonably  necessary  to  enable  the  teach- 
ers to  perform  their  duties  and  to  effect  the  gen- 
eral purposes  of  education. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  |  841;  Dec.  Dig. 
«=»169.] 

2.  Schools  and  School  Distbicts  «=»172  — 
Powebb  of  Officers — '  'Boycott.  ' ' 

Where  the  principal,-  superintendent,  and 
school  trustees  inaugurated  a  school  cafeteria 
and  supply  house,  and  established  a  rule  for 
punishment  of  pupils  who  purchased  supplies  of 
plaintiff,  who  alleged  that  he  was  selling  whole- 
some food  in  premises  wherein  order  was  main- 
tained, and  that  the  sole  purpose  of  the  order 
was  to  destroy  his  business,  their  action  amount- 
ed to  a  boycott,  and  transcended  their  authority 
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— (citingWorda  and  Phrases,  First  and  Second 
Series,  Boycott). 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  g  343;  Dec  Dig. 
<8=»172.] 

3.  Monopolies  <S=»17(1)— Acts  of  Public  Of- 
ficers. 

If  the  inference  can  be  said  to  be  warrant- 
ed that  order  of  school  officers,  establishing  sup- 
ply house  and  prohibiting  pupils  from  trading 
with  plaintiff,  was  in  the  interest  of  public 
schools,  neither  the  superintendent,  principal, 
not  trustees  would  be  authorized  to  act  in  viola- 
tion of  Vernon's  Sayles'  Ann.  Civ.  St  1914,.  arte. 
7796,  7798,  prohibiting  trusts  for  a  purpose  not 
properly  pertaining  to  the  interest  of  the  pupils, 
the  cause  of  education,  or  the  preservation  of 
school  property. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  §  13;  Dec.  Dig.  «=»17(1).] 

4.  Appeal  and  Ehbob  €=3837(3)  —  Scope  of 
Inquibt — Injunction. 

Where  an  injunction  is  refused  upon  the  pe- 
tition alone,  the  court,  on  appeal  from  the  or- 
der made  ex  parte,  cannot  consider  the  supposed 
knowledge  of  the  judge  or  contradictory  affida- 
vits by  the  defendants,  but  is  limited  to  the  pe- 
tition. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3263 ;  Dec.  Dig.  «=837(3).] 

5.  Injunction  «=»152— Rioht  to  H easing — 
Discretion  of  Court. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  4651,  providing  that  on  application  for  in- 
junction the  judge  may  fix  the  time  for  hearing, 
it  is  within  his  discretion  whether  there  shall 
be  a  hearing,  and  a  failure  to  grant  a  hearing 
does  not  affect  his  jurisdiction,  since  even  if  the 
injunction  is  granted,  the  defendants  may  pro- 
cure a  hearing  by  a  motion  to  dissolve  the  writ 
[Ed.  Note.— For  other  case,  see  Injunction, 
Cent  Dig.  f|  337,  343;  Dec.  Dig.  «=>152.] 

Appeal  from  District  Court,  Taylor  County. 

Injunction  by  E.  E.  Hailey  against  J.  L>. 
Brooks  and  others.  From  an  order  denying 
the  writ,  petitioner  appeals.  Order  set  aside, 
and  cause  remanded. 

rUrby  &  King,  of  Abilene,  for  appellant 
Ben  L.  Cox,  of  Abilene,  for  appellees. 

(JOJNNJDK,  O.  J.  This  appeal  is  from  an 
order  of  the  district  judge  of  the  Forty- 
Second  judicial  district  denying  an  injunction 
sought  in  the  petition  of  E.  E.  Hailey.  The 
petition  complains  of  J.  L.  Brooks,  superin- 
tendent, and  A.  H.  Roberts,  principal,  of  the 
Abilene  Public  Free  Schools,  and  of  others 
alleged  to  be  trustees  of  the  district  of  said 
schools.  It  is  charged,  In  substance,  that  the 
petitioner,  Hailey,  owned  and  conducted  a 
small  mercantile  establishment  adjoining  the 
Abilene  Central  Ward  and  the  Abilene  High 
School  Buildings ;  that  he  therein  offered  for 
sale  to  the  pupils  and  children  attending  the 
schools  mentioned  various  and  sundry  school 
supplies,  such  as  pens,  pencils,  tablets,  and 
Ink,  and  In  addition  thereto  sold  to  such  stu- 
dents "out  of  good  and  wholesome  material" 
hamburgers  composed  of  bread  and  mashed 
meats,  properly  cooked,  as  also  other  little 
articles  of  food  and  confections,  all  of  which 
are  alleged  to  he  wholesome  and  harmless. 
It  Is  further  alleged  that  the  business  had 
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been  conducted  for  some  time,  and  that  the 
plaintiff,  by  careful  attention,  had  built  up  a 
business  of  the  net  profit  to  him  of  $30  a 
week.  Me  further  alleges  that  In  the  con- 
duct of  his  business  he  maintained  order- 
ly, decent  and  respectable  premises;  that 
nothing  was  permitted  In  and  about  bis  prem- 
ises that  would  In  any  way  demoralize  the 
school  children;  that  the  lunches  and  wares 
sold  to  such  children  were  of  the  reasonable 
value  for  which  he  sold  them,  and  as  good  as 
could  be  had  for  the  money  at  any  other  place 
in  Abilene ;  and  that  such  things  were  neces- 
sities under  the  circumstances;  notwith- 
standing all  of  which,  that  on  a  date  named 
In  October  of  the  present  year,  the  said  super- 
intendent and  principal,  joined  by  said  trus- 
tees— 

"each  and  all  of  them  maliciously,  unlawfully 
and  willfully,  and  without  just  cause,  and  with 
the  intention  then  and  there  of  destroying  the 
business  owned  and  operated  by  this  plaintiff, 
and  with  no  other  purpose  in  view,  conspired 
together  and  did  enter  upon  a  course  of  action, 
which  was  put  into  effect  by  the  said  superin- 
tendent, principal,  and  trustees  as  aforesaid,  to 
the  end  that  a  rule  or  order  was  promulgated 
by  the  authorities  aforesaid  that  any  and  all 
children  attending  the  Abilene  public  schools, 
and  particularly  the  Abilene  High  School  and 
the  Abilene  Central  Ward  School,  were  prohib- 
ited from  dealing  and  trading  with  this  plaintiff, 
and  were  personally,  publicly,  collectively,  and 
separately  warned  and  commanded  not  to  trade 
with  this  plaintiff,  and  upon  penalty  that  they 
would  be  punished  by  the  authorities,  and.  If 
persisted  in,  that  they  would  be  expelled  from 
school." 

It  Is  further  charged: 

"That  the  purpose  of  this  act  and  order  by 
the  defendants  was  to  inure  to  the  benefit  of  an 
establishment  of  a  like  kind  which  had,  on  or 
about  that  time,  been  opened  In  the  basement 
of  one  of  the  school  buildings,  and  which  said 
establishment  was  dealing  in  the  same  .charac- 
ter of  wares,  merchandise,  and  food  as  this  plain- 
tiff, and  which  said  establishment  this  plain- 
tiff charges  was  owned  and  controlled  by  the 
defendant  J.  L.  Brooks  and  A.  H.  Roberts, 
and  other  members  of  the  faculty  of  the  Abi- 
lene High  School,  the  names  of  which  are  un- 
known to  the  plaintiff ;  that  by  such  order,  pro- 
hibiting children  and  patrons  of  this  plaintiff 
from  dealing  and  trading  with  him,  it  was  in- 
tended, and  so  stated  by  these  defendants  here- 
in, that  the  purpose  of  the  same  was  to  enforce 
the  children  to  trade  with  the  establishment  in 
the  basement  of  the  public  school  building,  to 
the  end  that  persons  other  than  this  plaintiff 
would  profit  thereby,  and  to  the  end  that  this 
plaintiff  would  be  driven  from  his  location  and 
his  business  destroyed ;  that  defendants  and 
their  agents  and  servants  stated  publicly  that 
they  would  put  plaintiff  out  of  business,  and 
that  they  .took  the  action  complained  of  for  no 
other  purpose." 

It  is  further  alleged  that  since  the  order 
complained  of  went  Into  effect,  the  patronage 
of  his  business  has  absolutely  ceased  through 
fear  on  the  children's  part  of  punishment, 
and  tnat  as  a  result  his  said  business  has 
been  ruined  and  destroyed.  It  Is  charged 
that  said  order  was  unreasonable  and  without 
the  scope  of  defendants'  authority,  and  be- 
cause it  had  been  promulgated  with  the  avow- 
|  ed  purpose  and  intention  to  destroy  the 
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plalntiir's  business,  and  had  been  Issued 
maliciously  and  willfully,  and  he  prays  for 
nctunl  and  exemplary  damages  in  the  sum  of 
96,080. 

The  petition  was  duly  verified  by  the  plain- 
tiff, Hailey,  but  on  presentation  to  the  judge 
of  said  district  court,  his  prayer  for  the  Issu- 
ance of  an  Injunction  was  denied;  hence  the 
appeal,  as  stated  in  the  beginning. 

[1]  Generally  speaking,  it  must  be  said  that 
the  superintendent,  principal,  and  board  of 
trustees  of  a  public  free  school,  to  a  limited 
extent  at  least,  stand,  as  to  pupils  attending 
'  the  school,  In  loco  parentis,  and  they  may  ex- 
ercise such  powers  of  control,  restraint,  and 
correction  over  such  pupils  as  may  be  reason- 
ably necessary  to  enable  the  teachers  to  per- 
•  form  their  duties  and  to  effect  the  general 
purposes  of  education.  Reasonable  rules  to 
enforce  discipline,  to  preserve  order,  both 
In  the  school  building  and  upon  the  grounds, 
to  protect  the  morals,  the  health,  and  the 
safety  of  pupils,  and  to  do,  and  to  require 
pupils  to  do,  whatever  is  reasonably  necessary 
to  preserve  and  conserve  all  of  these  Inter- 
ests may  be  made  and  enforced.  But  any 
such  rule  or  regulation,  whether  adopted  by 
the  teachers  or  by  the  trustees,  or  by  the 
concurrence  of  both  teachers  and  trustees, 
must  be  reasonable  within  itself,  and  not 
opposed  to  some  specific  rule  of  law.  See  35 
Cyc  1134,  1135;  State  v.  Randall,  79  Mo. 
App.  226. 

[2]  It  seems  clear  to  us  that  the  rule  ana 
regulation  complained  of  by  the  appellant, 
as  alleged  In  his  petition,  contravenes  the 
principles  above  announced.  Be  alleges,  In 
substance,  that  the  merchandise  or  wares 
vended  by  him  were  good  and  wholesome, 
that  he  maintained  order  In  and  about  his 
premises,  and  that  the  "sole  purpose"  of  the 
promulgation  and  enforcement  of  the  order 
complained  of  was  to  destroy  his  business  In 
the  Interest  of  others.  Such  confederated  ac- 
tion for  such  purpose,  and  such  purpose 
alone,  necessarily  excludes  any  purpose 
which  it  would  be  lawful  and  proper  for  the 
teachers  and  trustees  to  entertain  and  at- 
tempt to  enforce.  It  amounts  to  a  "boycott" 
of  the  appellant,  which,  In  popular  accepta- 
tion, may  be  said  to  be  an  organized  effort  to 
exclude  a  person  from  business  relations 
with  others  by  persuasion,  Intimidation,  or 
otherwise,  and  therefore  within .  the  mean- 
ing of  unlawful  conspiracies,  which  will  be 
restrained  upon  proper  application.  See  1 
Words  and  Phrases,  title,  "Boycott,"  page 
855.  Indeed,  the  action  complained  of,  as  it 
is  alleged,,  seems  to  come  fairly  within  those 
acts,  agreements,  or  combinations  denounc- 
ed by  our  statutes  on  trusts.  Article  7796, 
4  Vernon's  Sayles'  Texas  Olvil  Statutes,  de- 
fines a  "trust"  as: 

"A  combination  of  capital,  skill  or  acts  by  two 
or  more  persons,  firms,  corporations  or  associa- 
tions of  persons,  or  either  two  or  more  of  them 
ior  either,  any  or  all  of  the  following  purposes: 
(1)  To  create,  or  which  may  tend  to  create,  or 


carry  out  restrictions  In  trade  or  commerce 
*  *  *  or  to  create  or  carry  .out  restrictions  in 
the  free  pursuit  of  any  business  authorized  or 

Sermitted  by  the  laws  of  this  state.  *   *  *  (7) 
'o  abstain  •  *  *  from  the  purchase  or  sale 
of  merchandise,  produce  or  commodities." 

Article  7798  of  the* same  chapter  reads: 

"Either  or  any  of  the  following  acts  shall  con- 
stitute a  conspiracy  in  restraint  of  trade:  (1). 
Where  any  two  or  more  persons,  firms,  corpo- 
rations or  associations  of  persons,  who  are  en- 
gaged In  buying  or  selling  any  article  of  mer- 
chandise, produce  or  *  *  *  commodity,  en- 
ter into  an  agreement  or  understanding  to  refuse 
to  buy  from  or  sell  to  any  other  person,  firm, 
corporation  or  association  of  persons,  any  article 
of  merchandise,  produce  or  commodity.  (2)' 
Where  any  two  or  more  persons,  firms,  corpora- 
tions or  association  of  persons  shall  agree  to 
boycott  or  threaten  to  refuse  to  buy  from  or 
sell  to  any  person,  firm,  corporation  or  associa- 
tion of  persons,  for  buying  from  or  selling  to  any 
other  person,  firm,  corporation,  or  association 
of  persons." 

Article  7799  reads: 

"Any  and  all  trusts,  monopolies  and  conspir- 
acies in  restraint  of  trade,  as  herein  defined,  are 
prohibited  and  declared  to  be  illegal." 

[3]  Appellees  have  suggested  to  us  In  their 
answering  brief  that  it  Is  to  be  Inferred  that 
the  order  complained  of  was  In  the  Interest 
of  the  public  schools,  but,  as  we  have  seen, 
as  it  seems  to  us,  the  language  of  the  plain- 
tiffs petition  excludes  any  such  Inference. 
But  even  If  the  inference  can  be  said  to  be 
warranted,  neither  the  superintendent,  prin- 
cipal, nor  trustees  would  be  authorized  to 
proceed  In  the  manner  alleged  In  violation  of 
our  statute,  and  for  a  purpose  not  properly 
pertaining  to  the  Interests  of  the  pupils,  or 
the  cause  of  education,  or  to  preservation 
of  school  property. 

[4]  Appellees  further  argue  that  It  is  to  be 
presumed  that  the  district  Judge  who  re- 
fused the  writ  of  Injunction  was  on  the 
ground,  and  did  so  because  ,  of  his  personal 
knowledge  of  the  parties,  the  situation,  and 
of  the  lack  of  foundation  for  the  charges 
made  In  the  petition,  and  affidavits  on  the 
part  -  of  the  superintendent  and  by  one  or 
more  of  the  trustees  complained  of  are  at- 
tached to  the  brief,  which  may  be  said,  In 
certain  particulars,  to  contradict  the  allega- 
tions of  the  appellant's  petition,  but  we  do 
not  understand  that  we  are  authorised  to 
consider  either  the  supposed  knowledge  of 
the  judge  or  the  contention  of  said  affidavits. 
The  district  Judge  acted  alone  upon  the  ap- 
pellant's petition,  without  a  hearing  of  any 
character,  and  for  this  court  to  now  under- 
take to  determine  the  Issues  Indicated  by 
the  conflicting  affidavits  and  inferences  sug- 
gested would,  In  effect,  be  to  deprive  the 
plaintiff  of  his  right  to  offer  testimony  in 
open  court  In  support  of  the  truth  of  his 
averments..  It  has  accordingly  been  held  that 
such  an  answer  and  affidavit  on  appeal  can 
only  be  considered  when  the  same  constitute 
a  part  of  the  case  before  the  judge  at  the 
time  he  made  the  order  appealed  from.  In 
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other  words,  when  the  bearing  by  the  judge 
is  ex  parte,  and  the  order  refusing  the  in- 
junction, as  here,  is  based  upon  the  allega- 
tions in  the  petition  alone,  answers  and 
counter  affidavits  filed  after,  the  order  has 
been  made  cannot  be  considered  on  appeal. 
See  City  of  Paris  v.  Sturgeon,  50  Tex.  Civ. 
App.  519,  110  S.  W.  460;  Mldleton  v.  Pres- 
idio County,  129  S.  W.  637. 

[S]  But  brief  notice  will  be  necessary,  we 
think,  of  the  further  suggestion  in  argument, 
to  the  effect  that  to  now  disturb  the  court's 
order  is  to  deprive  the  appellees  of  the  right 
or  privilege  of  a  hearing.  Our  statute  pro- 
vides that,  upon  an  application  for  any  writ 
of  injunction,  the  judge  may,  if  he  is  of  the 
opinion  that  delay  will  not  prove  injurious 
to  any  party,  cause  notice  of  the  application 
to  be  served  upon  the  opposite  party,  his 
agent  or  attorney,  and  fix  a  time  and  place 
for  the  hearing  of  the  application.  3  Ver- 
non's Sayles'  Texas  Civil  Statutes,  art  4651. 
Whether  there  shall'  be  a  hearing,  however, 
rests  in  the  sound  discretion  of  the  judge 
to  whom  the  application  is  presented,  and 
a  failure  In  thi^,  respect  does  not  affect  his 
jurisdiction  to  grant,  or,  refuse  the  writ  with- 
out such  hearing.  Commissioners  of  Floyd 
County  v.  Nichols,  ,142  S.  W.  37;  Holbein 
v.  Dele  Garza,  59  Tex.  Civ.  App.  125,  126 
S.  W.  42.  Upon  the  granting  of  the  prayer 
of  the  petition  In  any  given  case,  the  appel- 
lees may  procure  a  bearing  by  a  motion,  un- 
der the  statute,,  to  dissolve  the  writ,  or  they 
may  delay  until  a  trial  upon  the  merits,  and 
thus  secure  a  hearing. 

We  conclude  that  the  court  erred  in  re- 
fusing appellant's  prayer  for  a  writ  of  in- 
junction upon  the  showing  made  upon  the 
face  of  the  petition  alone,  and  the  order  to 
that  effect  is  hereby  set  aside,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance with  this  opinion. 


RAWLINGS  et  al.  v.  LEWIS  et  al 

(No.  1078.) 

(Court  of  Civil  Appeals  of  Texas.  Amarttlo. 
Jan.  8,  1917.   Rehearing  Denied 
Jan.  31,  1917.) 

1.  Mortgages  <&=»342— Trust  Deed— Substi- 
tution of  Trustee. 

Where  attorney  of  assignee  of  notes  secured 
by  trust  deed  requested  trustee  to  refuse  to  act 
so  that  the  attorney  might  sell  the  property 
as  substituted  trustee,  this  was  not  a  request 
by  mortgagee  to  aet  and  refusal  by. the  trustee, 
as  required  by  the  trust  deed  before  substitut- 
ing another  trustee;  the  holder  of  the  notes 
having  no  such  power  under  the  deed. 

[Ed.  Note.— For  other  cases.  See  Mortgages, 
Cent.  Dig.  §  1041;  Dec.  Dig.  <8=342.] 

2.  Mortgages  <j=» 342— Trust  Deed — Rights 
or  Trustee. 

Where  a  trustee  in  a  trust  deed  "was  author- 
ized to  sell  only  on  the  mortgagee's  request, 
such  powei1  remained  dormant  until  the  proper 
request  was  made,  and  ■  he  could  not  give  a 


valid  refusal  to  act  to  any  one  but  the  mort- 
gagee, 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  1041;  Dec.  Dig.  <8=>342.] 

3.  Mobtgages  e=>342,  372(3)  —  Foreclosure 
Sale  on  Trust  Deeds— Substituted  Trus- 
tee. 

Where  trust  deeds,  securing  notes,  authoriz- 
ed the  trustee  to  sell  on  default  of  payment  at 
mortgagee's  request  and  gave  mortgagee  power 
to  appoint  a  substitute  trustee  upon  the  trus- 
tee's refusal  to  act,  the  transferee  of  the  notes 
had  no  authority  to  appoint  a  substitute  trus- 
tee, and  the  deed  of  trustee  substituted  by  him 
conveyed  no  title. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  1041,  1106-1108;  Dec.  Dig.  <8=» 
342,  372(3).] 

4.  Mobtoagbs  i3=342— T  bust  Deed— Rights 

OF  BENEFICIARY. 

The  beneficiary  under  a  trust  deed  should 
not  be  permitted  to  Create  such  conditions  as 
will  accomplish  his  own  ends  regardless  of  the 
original  agreement. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  1041;  Dec.  Dig.  <©=>342J 

Appeal  from  District  Court,  Dallam  Coun- 
ty; D.  B.  Hfll,  Judge. 

Suit  to  cancel  deeds  by  Etta  Lewis  and 
others  against  J.  D.  Rawllngs  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal. Affirmed. 

Veale  &  Lumpkin,  of  Amarillo,  and  R.  E. 
Stalcup,  of  Dalhart,  for  appellants.  W.  I. 
Gamewell,  of  Stratford,  and  Clifford  Braly, 
of  Dalbart,  for  appellees. 

HUFF,  C  J.  The  appellee,  Etta  M.  Lewis, 
brought  suit  against  J.  D.  Rowlings  and  D. 
E.  Powel,  to  cancel  four  certain  deeds,  exe- 
cuted by  R  B.  Stalcup,  as  substitute  trustee, 
to  the  four  quarters  of  a  section  of  land  In 
Dallam  county,  alleging  substantially  that  the 
deeds  were  executed  without  the  power  to 
do  so,  and  that  Stalcup  was  not,  under  the 
deed  of  trust,  properly  substituted  for  the 
trustee.  The  trial  court,  after  the  evidence 
was  In,  instructed  a  verdict  for  the  appellee, 
plaintiff  below,  on  the  ground  that  Stalcup 
had  no  authority  to  execute  the  deeds  to 
Powel,  as  substitute  trustee.  The  Jury,  un- 
der his  directions,  rendered  a  verdict  for  the 
appellee,  upon  which  verdict  Judgment  was 
rendered  for  appellee  canceling  the  four 
deeds,  and  decreeing  the  title  in  her  to  the 
entire  section  of  land.  The  only  assignment 
of  error  calls  in  question  this  action  of  the 
court  instructing  a  verdict,  and  appellant 
admits  that  if  the  court  was  correct  in  so 
Instructing  the  verdict,  on  the  grounds  stat- 
ed, that  the  Judgment  was  properly  entered. 
There  are  a  number  of  issues  presented  by 
the  pleadings  of  the  parties  which  will  be 
unnecessary,  under  the  assignments,  to  con- 
sider. 

The  appellee  Etta  M.  Lewis  has  title  by 
mesne  conveyance  to  herself  from  J.  D.  Rawl- 
ings.  Rawlings,  Some  time  previous  to  Miss 
Lewis'  title,  sold  this  land  to  one  S.  E.  Gates, 
making  separate  conveyance  to  the  four 
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quarters  of  the  section  and  taking  therefor 
on  each  quarter  notes  doe  in  one,  two,  three, 
and  four  years,  for  $134.72  each.  All  the 
first  three  notes  were  paid,  only  leaving  the 
last  note,  due  four  years  after  date,  due  on 
each  quarter.  To  secure  these  four  notes,  8. 
E.  Gates  executed  his  certain  deed  of  trust, 
naming  W.  B.  Slaughter  as  trustee  In  the 
{leed.  This  deed  of  trust  was  given  sepa- 
rately on  the  four  quarters,  to  secure  the 
notes  due  on  each.  After  setting  out  the 
conveyance  and  description  of  the  property 
and  the  notes  secured,  the  power  Is  as  fol- 
lows: 

"But,  In  case  of  failure  or  default  in  the  pay- 
ment of  said  promissory  notes,  together  with  the 
interest  thereon  accrued,  according  to  their 
terms  and  face,  at  the  maturity  of  the  same, 
then  in  such  event,  said  W.  B.  Slaughter  is  by 
these  presents  fully  authorized  and  empowered 
and  it  is  made  his  special  duty,  at  the  request 
of  the  said  J.  D.  Rawlings,  at  any  time  made 
after  the  maturity  of  said  promissory  notes,  to 
sell  the  said  above-described  property  to  the 
highest  bidder  for  cash  at  public  outcry,"  etc. 

It  is  expressly  agreed  that  the  recitals  in 
the  conveyance  to  the  purchaser  shall  be  full 
evidence  of  the  truth  of  the  matters  therein  stat- 
ed, and  all  prerequisites  to  said  sale  shall  be 

£ resumed  to  have  been  performed;  and  it  is 
ereby  specially  provided  that  should  the  said 
W.  B.  Slaughter,  from  any  cause  whatever,  fail 
or  refuse  to  act,  or  become  disqualified  from  act- 
ing as  such  trustee,  then  the  said  J.  I>.  Rawl- 
ings, or  other  holder  of  said  indebtedness,  shall 
have  full  power  to  appoint  a  substitute  in 
writing  who  shall  have  the  same  powers  as  are 
hereby  delegated  to  the  said  W.  B.  Slaughter; 
and  I,  by  these  presents,  fully  and  absolutely 
ratify,  *  etc. 

It  is  shown  that  Rawlings,  on  or  about  the 
18th  day  of  July,  1915,  transferred  the  note 
last  matured  on  each  quarter  to  D.  E.  Powel, 
known  as  Ellis  Powel,  and  that  Powel  at 
once  placed  the  notes  in  the  hands  of  R.  E. 
Stalcup,  as  an  attorney,  to  collect  the  same. 
It  appears  that  after  the  execution  of  the 
deed  of  trust  naming  Slaughter  as  trustee, 
that  he  (Slaughter)  moved  from  Dallam 
county  to  Dallas  county.  On  Jul}-  20,  1915, 
R.  E.  Stalcup  wrote  to  W.  B.  Slaughter  in 
Dallas,  Tex.: 

"My  dear  Judge:  About  the  year  1907  Judge 
Rawlings  sold  to  one  S.  E.  Oates  four  quarter 
sections  of  land  in  Dallam  county,  Texas,  and 
took  as  security  a  deed  of  trust  on  each  oaarter 
to  secure  four  notes  on  each  quarter  of  the  sum 
of  $134.72  each.  All  the  notes  except  one  of 
each  series  have  been  paid.  You  were  named 
as  trustee  in  each  deed  of  trust.  Judge  Rawl- 
ings sold  these  four  notes  to  Ellis  Powel,  and 
Powel  has  turned  them  over  to  me  to  fore- 
close. I  have  prepared  a  waiver  of  your  rights 
to  act  as  trustee,  which  I  shall  be  glad  you  will 
sign  and  return  to  me  by  return  mail  so  I 
can  have  time  to  get  my  notices  properly  pre- 
pared in  time  for  sale." 

To  this  letter  Slaughter  replied  under  date 
of  July  23d,  to  Stalcup,  as  follows: 

"Dear  Judge:  I  have  your  letter  of  July  20th 
with  the  waiver  of  rights  as  trustee,  which  I 
gladly  sign  and  return  to  you. 

"Hoping  this  will  meet  with  your  approval 
and  wishing  you  success,  I  beg  to  remain,  etc 
"[Signed]  W.  B.  Slaughter." 

In  the  waiver  mentioned,  after  reciting 
'he  facts  of  the  execution  of  the  deed  of  trust 
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and  the  notes,  and  the  tact  that  only  one 
note  on  each  quarter  remains  unpaid,  and 
the  notes  had  been  transferred  to  Powel  by 
Rawlings,  and  that  Powel  has  requested  that 
said  trust  be  enforced,  this  clause  follows: 

"Whereas,  I,  the  undersigned,  W.  B.  Slaugh- 
ter, having  moved  from  said  county  of  Dallam 
and  not  desiring  to  or  being  in  a  position  to  exe- 
cute said  trust,  I  hereby  notify  the  said  J.  D. 
Rawlings,  as  well  as  the  said  assignee  of  the 
said  notes,  that  I  will  not  execute  the  said  trust 
mentioned  in  said  deed  of  trust,  and  hereby  re- 
quest that  a  substitute  trustee  be  appointed." 

Dated  the  20th  day  of  July,  1915. 

Powel  executed  an  Instrument  substituting 
R.  E.  Stalcup  as  substitute  trustee.  Stalcup 
thereupon  gave  notice  for  the  sale  of  the 
land  to  take  place  September  7,  1915,  recit- 
ing the  facts  with  reference  to  the  substi- 
tution; and  on  the  7th  he  did  sell  the  same 
to  D.  B.  Powel.  There  is  no  evidence  In  the 
record  that  Rawlings,  Stalcup,  or  Powel,  or 
any  one  else,  ever  requested  W.  B.  Slaughter 
to  sell  the  property  as  trustee  under  the 
deed  of  trust.  All  the  request  that  was  made 
was  contained  In  the  letter  between  Slaugh- 
ter and  Stalcup,  and  the  waiver;  however, 
In  the  notices  it  seems  that  Stalcup  recited 
that  Slaughter  had  refused  to  execute  the 
trust  after  being  requested. 

The  facts  referable  to  the  execution  of  the 
trust  are  uncontroverted  and  It  was  there- 
fore a  question  of  law  for  the  court.  The 
issue  for  determination  is  upon  the  facts, 
whether  or  not  the  substitute  under  the 
trust  deed  had  the  power  to  sell,  and  wheth- 
er his  deed  to  the  purchaser  conveyed  any 
title;  if  not,  the  court  properly  instructed 
a  verdict  and  rendered  Judgment,  canceling 
the  deed  as  a  cloud  upon  the  appellee's  title. 
The  letter  from  Stalcup  to  Slaughter  shows 
that  he  prepared  a  waiver  of  the  right  of 
Slaughter  to  sell  under  the  trust  deed,  and 
Slaughter's  letter  shows  he  signed  such 
waiver  as  requested  and  returned  It  to  Stal- 
cup. By  these  letters  and  other  evidence  it 
is  shown  Stalcup  expected  to  and  did  act  as 
substitute  trustee..  This  waiver,  prepared  by 
Stalcup,  who  was  then  attorney  for  Powell, 
and  signed  by  Slaughter,  recites: 

"I  hereby  notify  the  said  J.  D.  Rawlings,  as 
well  as  the  said  assignee  of  said  notes,  that  I 
will  not  execute  said  trusts  mentioned  in  said 
deed  of  trust,  and  hereby  request  that  a  substi- 
tute trustee  be  appointed." 

[1]  This,  evidently,  was  the  language  of 
Stalcup,  who,  as  attorney,  was  acting  for 
Powel,  the  assignee  of  the  notes,  in  making 
this  request  This  was  all  the  request  ever 
made  of  Slaughter,  either  by  Rawlings, 
Powel,  or  Stalcup.  This  cannot  be  construed, 
we  think,  Into  a  request  to  Slaughter  by 
Rawlings  to  sell  the  land.  It  was  a  request 
that  he  refuse  to  act  under  the  deed.  The 
trustee,  In  other  words,  was  solicited  to  aid 
the  assignee  of  the  notes  in  thwarting  the 
agreement  of  the  original  parties  to  the  deed 
of  trust,  to  the  end  that  Powel's  attorney  may 
be  appointed  substitute  trustee.  The  deed 
of  trust  made  it  the  duty  of  Slaughter,  "at 
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the  request  of  the  said  J.  D.  Rawllngs,  at 
any  time  made  after  the  maturity  of  said 
promissory  notes,  to  sell."  It  will  be  noted 
the  duty  to  sell  is  not  Imposed  on  Slaughter 
by  the  power  at  the  request  of  the  holder  of 
the  notes.  The  duty  was  imposed  on  Slaugh- 
ter, or  the  power  was  Tested  in  him,  only  at 
the  request  of  Rawllngs.  "There  is  no  pro- 
vision for  the  sale  to  be  made  at  the  request 
of  the  holder  of  note,  which  is  common  in 
such  Instruments,  and  the  fact  that  such  pro- 
vision is  omitted  goes  far  to  strengthen  the 
conclusion  that  the  purpose  was  to  confide 
the  authority  to  put  the  power  of  sale  into 
active  operation  to  Upton  alone.  It  may  be 
that  Reiger  was  willing  to  trust  to  Upton,  be- 
lieving that  he  would  not  direct  the  sale  un- 
der Improper  circumstances;  but,  no  matter 
what  the  reason  may  have  been,  Reiger  had 
the  right  to  impose  the  limitation,  and  the 
court  has  no  power  to  disregard  it."  Boone 
v.  Miller,  86  Tex.  74,  80,  23  S.  W.  574,  576. 
So,  in  this  case,  the  instrument  confided  in 
Rawllngs  alone  the  authority  to  put  the 
power  of  sale  into  active  operation.  The 
facts  show  no  request  was  ever  made  by 
Rawllngs  of  Slaughter  to  sell. 

[2]  In  this  case  the  power  of  sale  vested 
in  tile  trustee  remained  dormant  and  inac- 
tive until  called  into  action  by  the  request  of 
the  beneficiary. 

"Until  that  request  was  made,  he  had  no  pow- 
er to  act,  and  without  that  request  there  could 
not  be  a  failure  or  refusal  on  his  part  to  per- 
form the  power  given  him  by  the  deed  of  trust 
Speaking  on  this  subject,  in  the  case  of  Boone 
v.  Miller,  86  Tex.  74,  23  S.  W.  574,  the  Su- 
preme Court  said :  The  power  of  sale  in  a  deed 
of  trust  is  an  important  power,  granted  by  the 
maker,  and  he  has  the  right  to  place  upon  it 
such  limitation  and  conditions  as  be  may  deem 
proper  for  his  own  protection.  When  the  ex- 
ercise of  a  power  is  made  to  depend  upon  the 
direction  or  request  of  a  given 'person,  then  the 
direction  or  request  of  that  person  must  be  giv- 
en in  order  to  authorize  the  exercise  of  thepow- 
er.'  Under  the  testimony  in  the  record.  W.  T. 
Armstead  was  never  requested  to  sell  the  land, 
and  for  that  reason  did  not  execute  the  power 
placed  in  his  hands  by  the  deed  of  trust." 
Bemis  v.  Williams,  32  Tex.  Civ.  App.  398,  74 
S.  W.  832. 

In  that  case  Armstead  was  the  trustee 
named  In  the  deed.  The  sale  was  made  by 
one  Taylor  as  substitute  trustee.  The  deed 
made  by  him  as  such  was  excluded  by  the 
trial  court  after  hearing  evidence  that  the 
original  trustee  had  not  been  requested  to 
sell  the  land.  The  powers  enumerated  in  the 
deed  were  the  same  in  that  case  as  in  this. 
The  action  of  the  trial  court  in  that  case  was 
sustained,  and  the  judgment  affirmed. 

The  case  of  Bracken  v.  Bounds,  96  Tex. 
200,  71  S.  W.  547,  is  quite  similar  to  this, 
and  the  powers  in  the  deed  of  trust  there,  as 
far  as  set  out,  exactly  the  same  as  that  used 
in  the  deed  in  the  Instant  case.  It  Is  urged 
that  the  waiver  signed  by  Slaughter  evi- 
dences his  purpose  to  refuse  to  execute  the 
trust  In  the  Bracken  Case,  the  Supreme 
Court  said: 


"The  power  of  substitution  gave  him  a  remedy 
only  in  case  the  power  of  sale,  created  for  his 
benefit,  would  be  defeated  by  the  action  or  non- 
action of  the  trustee  chosen  by  Bracken.  That 
he  could  not,  for  his  own  convenience,  bring  about 
the  condition  to  authorise  himself  to  select  an- 
other trustee  seems  too  plain  a  proposition  to 
require  argument  or  authority  to  support  it 
The  mere  assent  by  Allen  to  Bounds'  sugges- 
tion that  he  should  not  act  conld  not  be  held 
'a  failure  or  refusal'  of  Allen,  in  the  sense  ol 
the  deed  of  trust,  without  doing  violence  to  its 
very  substance." 

[3]  Under  the  deed  of  trust  Slaughter  was 
not  authorized  to  sell  until  he  had  been  re- 
quested thereto  by  Rawllngs.  His  failure 
or  refusal  until  so  requested  was  not  suffi- 
cient under  the  power  to  clothe  the  holder  of 
the  note  with  the  power  of  substitution. 
The  mortgagor  had  the  right  to  demand  that 
the  named  mortgagee  first  make  the  request 
of  the  trustee,  upon  whom  they  had  agreed, 
before  a  sale  could  be  made.  The  powers  of 
that  trustee  were  dormant  and  not  effective 
until  the  proper  request  was  made.  When 
Powel's  attorney  requested  a  waiver,  and 
that  Slaughter  notify  Rawllngs  he  would  not 
execute  the  trust,  Slaughter  was  then  re- 
fusing something  he  could  not  then  execute, 
and  with  which  he  was  not  then  vested  with 
the  power  to  execute.  Had  he  thereafter 
been  called  upon  by  Rawllngs  to  sell,  be 
could  have  done  so,  regardless  of  his  waiver 
in  favor  of  Stalcup.  This  waiver  did  not  en- 
large the  powers  of  the  holder  of  the  notes, 
or  lessen  the  rights  of  the  mortgagor  to  have 
the  property  Bold  according  to  the  terms  of 
the  deed.  It  cannot  logically  be  said  Slaugh- 
ter failed  and  refused  to  execute  a  trust  ac- 
cording to  Its  terms  when  the  request  neces- 
sary to  his  power  was  never  made.  He  could 
not  fail  or  refuse  to  make  a  sale  which,  If 
then  attempted,  would  not  have  been  a  sale. 
The  power  of  substitution  depended  on  his 
failure  or  refusal  to  make  a  sale.  He  simply, 
by  his  waiver,  failed  and  refused  to  do  an 
unlawful  or  a  void  thing.  It  is  urged  because 
of  the  declaration  that  he  would  not  execute 
the  trust  that  this  was  an  unequivocal  re- 
fusal, and  that  therefore  the  power  of  sub- 
stitution existed.  If  the  proper  request  had 
been  made  he  may  not  have  refused  the  duty. 
Powel  and  Stalcup  adopted  the  method  they 
did,  which  would  most  likely  induce  him 
to  refuse;  that  is,  the  beneficiary  solicited 
his  resignation  in  favor  of  his  attorney,  and 
because  of  this  solicitation  procured  a  re- 
fusal. If  he  had  requested  Slaughter  to 
sell,  and  Indicated  a  willingness  for  him  to 
do  so,  he  likely  would  have  more  readily 
assented  to  the  execution  of  the  trust 

[4]  A  beneficiary  should  not  be  permitted 
to  create  such  conditions  as  will  accomplish 
his  own  end,  regardless  of  the  express  agree- 
ment of  the  original  parties  to  the  instru- 
ment The  failure  or  refusal  so  obtained 
clearly,  was  never  contemplated  by  the  origi- 
nal parties.  The  failure  or  refusal  contem- 
plated was  only  such  as  would  occur  after 
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a  proper  request  This  view,  we  believe,  Is 
supported  by  the  Bracken  Case,  supra ;  also 
Bemls  v.  Williams,  32  Tex.  Civ.  App.  893,  74 
S.  W.  332;  Davis  v.  Hughes,  38  Tex.  Civ. 
▲pp.  473,  86  a  W.  1161 ;  Stalling*  v.  Thom- 
as, 65  Ark.  826,  18  S.  W.  184. 

We  think  the  action  and  ruling  of  the  trial 
court  In  this  case  correct  under  the  facts. 
The  Judgment  Is  affirmed. 


POTTER  COUNTY  v.  BOESEN.   (No.  1094.) 

(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
Jan.  10,  1917.    Rehearing  Denied 
Feb.  7,  1917.) 

1.  Newspapers  «=»2— Contract  with  Coun- 
ty—Publication or  Delinquent  Tax  List 
—Pleading. 

Where  a  county  contracted  to  pay  a  pub- 
lisher 25  cents  per  description  for  publishing 
the  county  delinquent  tax  list,  payments  to  be 
made  as  delinquent  taxes  were  paid  into  the 
hands  of  the  tax  collector,  the  amount  was  due 
and  payable  within  a  reasonable  time  after  pub- 
lication, and,  in  the  publisher's  action,  it  was 
not  necessary  for  him  to  allege  that  any  of  the 
delinquent  taxes  had  been  paid  to  the  county. 

[Ed.  Note.— For  other  cases,  see  Newspapers, 
Cent.  Dig.  |{  14,  16;  Dec  Dig.  «=»2.] 

2.  Newspapers  «=>2— Contract  with  Coun- 
ty—Publication  oi  Delinquent  Tax  Lost 
—Pleading. 

The  amount  being  due  as  a  matter  of  law 
within  a  reasonable  time,  the  county's  failure  to 
collect  the  taxes  was  a  fact  not  necessary  to  be 
alleged. 

[Ed.  Note.— For  other  cases,  see  Newspapers, 
Cent  Dig.  H  14,  15;  Dec  Dig.  <8=>2.] 

3.  Newspapers  <8=>2— Contract  with  Coun- 
ty—Publication or  Delinquent  Tax  List 
—Remedy  op  Purchaser— Mandamus. 

Where  the  amount  due  the  publisher  was 
payable  out  of  the  fund  Bet  aside  for  the  cur- 
rent expenses  of  the  county,  it  having  failed  to 
make  collection  within  a  reasonable  time,  the 
publisher  was  not  required  to  await  the  collec- 
tion of  the  delinquent  taxes,  penalties,  and 
costs,  nor  resort  to  mandamus  proceedings  to 
compel  the  county  officers  to  collect  such  taxes. 

[Ed.  Note.— For  other  cases,  see  Newspapers, 
Cent.  Dig.  U  14,  16;  Dec  Dig.  <8=»2.] 

4.  Newspapers  <9=»2— Contract  with  Coun- 
ty—Construction by  Parties. 

The  publisher's  act  in  receiving  fees  from 
the  collector  from  time  to  time  as  taxes  were 
collected  could  not  be  considered  a  practical 
construction  of  the  contract  with  reference  to 
the  time  of  its  maturity  in  his  action  to  recover 
for  publication  of  the  list 

[Ed.  Note.— For  other  cases,  see  Newspapers, 
Cent  Dig.  if  14,  15;  Dec.  Dig.  «=>2.] 

5.  Counties  <S=»58— Contract1— Reformation. 

Neither  the  county  nor  the  publisher  could 
have  the  contract  reformed  in  the  district  court 
in  accordance  with  the  expressed  intention  of 
the  parties  when  it  was  made,  because  the  com- 
missioners' court  of  the  county  was  a  court  of 
record,  speaking  through  its  minutes,  and  not 
by  the  mouths  of  its  members,  and  the  proper 
method  to  reform  the  contract  was  to  reform 
its  minutes  by  motion  in  the  court  and  not  by 
allegation  and  proof  in  another  tribunal. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §$  66-70;  Dec.  Dig.  <S=»53.] 


6.  Newspapers  «=2— Contract  with  Coun- 
ty—Estoppel. 

The  publisher  of  a  county's  delinquent  tax 
list  of  about  14,000  items,  pursuant  to  con- 
tract at  25  cents  per  description,  was  not  es- 
topped from  claiming  the  contract  price  be- 
cause a  reasonable  compensation  for  making  the 
publication  was  a  sum  not  exceeding  $1,000. 

[Ed.  Note.— For  other  cases,  see  Newspapers, 
Cent  Dig.  U  14,  16;  Dec  Dig.  «=>2.] 

7.  Counties  «=»1 18(4)— Delinquent  Tax 
List— Purlication— Contract  fob  —  Stat- 
utes. 

Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art 
76S7,  provides  for  the  publication  of  delinquent 
tax  lists  by  counties  and  that  a  fee  of  25  cents 
shall  be  taxed  against  each  tract  or  parcel  of 
land  advertised,  which  when  collected  shall  be 
paid  into  the  county  treasury.  Article  7691 
defines  the  fees  which  shall  be  collected  by  the 
several  county  officers  in  event  of  suit  and  pro- 
vides that  where  two  or  more  unimproved  town 
lots  shall  belong  to  the  same  person,  and  shall  be 
included  in  the  same  suit  court  costs  shall  be 
taxed  against  all  such  lots  collectively.  Held, 
that  the  commissioners'  court  of  a  county  had 
the  right  to  contract  to  pay  for  publication  of 
its  delinquent  tax  list  25  cents  per  description, 
and  that  the  publisher's  recovery  against  the 
county  was  not  limited  by  the  provision  of  arti- 
cle 7691 ;  it  having  no  bearing  on  the  matter  of 
contract  for  publishing  the  delinquency  list. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  {$  174,  178;  Dec.  Dig.  <8=>113(4).] 

8.  Newspapers  «=»2— Contract  with  Coun- 
ty—Publication or  Delinquent  Tax  List 
—Action  fob  Price— Proof. 

In  an  action  against  a  county  by  the  pub- 
lisher of  its  delinquent  tax  list  whom  the  county 
had  contracted  to  pay  25  cents  per  description, 
payment  to  be  made  as  delinquent  taxes  were 
paid  the  tax  collector,  proof  of  the  fact  that  by 
the  exercise  of  reasonable  diligence  the  taxes 
could  have  been  collected  was  not  essential. 

[Ed.  Note.— For  other  cases,  see  Newspapers, 
Cent  Dig.  fi  14,  15;  Dec  Dig.  <8=>Z] 

9.  Contracts  «=»176(10)— Time  fob  Perform- 
ance—Question of  Law  and  Fact. 

The  general  rule  is  that  it  is  a  mixed  ques- 
tion of  law  and  fact  as  to  what  constitutes  a 
reasonable  time  for  the  performance  of  a  con- 
tract when  no  time  is  fixed  by  its  terms. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  ff  956,  979;  Dec.  Dig.  «=>176(10).) 

10.  Evidence  <&=>41— Judicial  Notice. 
The  court  judicially  knows  that  there  are 

four  terms  of  the  district  court  held  in  Potter 
county  annually,  and  that  suits  for  the  collec- 
tion of  delinquent  taxes  have  precedence  upon 
the  trial  of  causes,  when  executions  could  have 
been  issued  on  judgments,  and  when  sales  could 
have  been  made. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  56-60 ;  Dec.  Dig.  <8=>41.J 

11.  Action  «=>62— Premature  Filing— Ef- 
fect of  Amendment. 

Where  a  suit  was  prematurely  brought,  but 
plaintiff  filed  an  amended  petition  two  days 
after  the  cause  of  action  matured,  it  was  the 
duty  of  the  trial  court  to  tax  all  costs  prior  to 
the  filing  of  the  amendment  to  plaintiff,  and  to 
proceed  to  judgment  rather  than  to  dismiss  the 
case  because  originally  filed  prematurely. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  «$  718-721,  723;  Dec.  Dig.  «=»62.] 

12.  Counties  «=»216—  Rejection  of  Claim 
,  Before  Maturity— Statuie. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  1366,  providing  that  no  county  shall  be 
sued  unless  the  claim  upon  which  such  suit  is 
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founded  shall  have  first  bees  presented  to  the 
county  commissioners'  court  for  allowance,  and 
such  court  shall  have  neglected  or  refused  to 
audit  and  allow  the  same  or  any  part  thereof,  a 
claim  against  a  county  for  publishing  its  de- 
linquent tax  list  could  be  presented  to  the  coun- 
ty commissioners'  court  for  allowance  before 
maturity,  and  could  be  allowed  by  the  court  as 
a  valid  claim  and  paid  at  a  later  date  when  it 
matured,  so  that  its  rejection  entitled  the  claim- 
ant to  file  suit  before  maturity  under  the  same 
rule. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §  346;  Dec.  Dig.  «=»21«J 

Appeal  from  District  Court,  Potter  County ; 
William  Boyce,  Special  Judge. 

Action  by  P.  E.  Boesen  against  Potter 
County.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.   Judgment  affirmed. 

M.  J.  R.  Jackson,  Ray  C.  Johnson,  and  C.  E. 
Gustavus,  all  of  Amarillo,  for  appellant 
Madden,  Trulove,  Ryburn  &  Pipkin,  of  Ama- 
rillo, for  appellee. 

HALL,  J.  Appellee,  Boesen,  filed  bis  orig- 
inal petition  in  this  case  August  13,  1913. 
It  was  tried  upon  a  second  amended  original 
petition,  filed  April  24,  1910.  As  stated  In 
the  opinion  upon  the  former  appeal,  reported 
in  173  S.  W.  462,  the  action  was  to  recover 
compensation  for  the  publication  in  the  Ama- 
rillo Weekly  Herald  of  the  delinquent  tax 
record  of  Potter  county  for  the  years  1885  to 
1906,  Inclusive,  amounting  to  the  sum  of  $3,- 
425.  The  contract  between  appellant  and  ap- 
pellee contained  this  stipulation: 

"Payment  for  publication  to  be  made  as  de- 
linquent taxes  are  paid  into  the  hands  of  the 
tax  collector." 

Appellee  alleged  In  the  alternative  that 
various  periods  from  two  up  to  and  includ- 
ing eight  years  after  the  publication  of  the 
delinquent  tax  record  constituted  a  reasona- 
ble time  within  which  appellant  could  have 
performed  the  contract  by  causing  the  delin- 
quent taxes  to  be  collected.  It  is  alleged  that 
the  claim  for  compensation  for  publishing 
such  list  was  presented  to  the  commissioners'' 
court  of  appellant  county,  and  rejected  on  Au- 
gust 12, 1913,  and  that  this  suit  was  filed  the 
next  day. 

Appellant  answered  by  general  demurrer, 
general  denial,  and  special  answers,  some  of 
which  were  stricken  out  upon  demurrer,  and 
the  case  submitted  to  a  jury  on  three  special 
issues,  as  follows: 

"No.  1.  State  whether  or  not  the  plaintiff,  P. 
B.  Boesen,  within  a  reasonable  time  after  the 
making  or  the  contract  above  set  forth,  cor- 
rectly published  said  delinquent  tax  list  in  the 
Amarillo  Weekly  Herald,  a  weekly  newspaper 
published  in  Potter  county,  Tex.,  for  three  con- 
secutive weeks?  Your  answer  to  this  issue  will 
be  'He  did,'  or  'He  did  not,'  as  your  finding 
may  be." 

The  jury  answered :  "He  did." 

"No.  2.  Ton  will,  from  all  the  facts  and  cir- 
cumstances introduced  in  evidence,  determine 
and  say  whether  a  reasonable  time  has  elapsed 
from  and  after  the  publication  of  the  delinquent 
tax  record,  if  you  find  it  was  published,  within 
which  collection  of  the  delinquent  taxes  re- 
ferred to  in  said  record  should  have  been  paid. 
Your  answer  to  this  issue  will  be  'It  has,'  or  'It 


has  'not,'  as  you  may  find.  If  yon  answer  this 
issue  in  the  negative,  you  need  not  answer  the 

third  special  issue  submitted." 

The  jury  answered:  "It  has." 

"No.  8.  If  in  answer  to  the  foregoing  special 
issue  yoa  find  that  a  reasonable  time  has  elapsed, 
'then  you  will  determine  and  fix  the  date  of  the 
expiration  of  such  reasonable  time  within  which 
such  delinquent  taxes  should  have  been  collect- 
ed from  *nd  after  the  date  of  such  publication, 
and  will  state  in  your  answer  to  this  issue  the 
date  that  you  so  find.  Your  answer  to  this  issue 
will  be  given  by  simply  stating  the  specific  date 
of  the  expiration  of  such  reasonable  time  as  yoa 
may  find  the  same  to  be.** 

The  jury  answered:  "April  22,  1916." 

The  first  assignment  Is  that  the  court  erred 
In  overruling  the  defendant's  general  demur- 
rer, and  urges  as  the  first  proposition  that 
the  petition  was  Insufficient  because  the  con- 
tract of  employment  was  conditioned  that 
appellee  should  be  paid  for  his  services  as 
delinquent  taxes  were  paid  into  the  bands 
of  the  tax  collector,  and  such  payments  were 
conditions  precedent  to  any  liability  of  appel- 
lant, and  no  allegation  appeared  in  the  peti- 
tion that  payments  had  been  made. 

[1]  We  held  in  our  former  opinion,  and 
abtll  hold,  that  the  amount  claimed  was  due 
and  payable  within  a  reasonable  time,  and 
therefore  it  is  not  necessary  to  allege  that 
any  of  the  delinquent  taxes  bad  been  paid  to 
the  county. 

[2]  By  the  second  proposition  appellant 
Insists  that  the  petition  was  insufficient  be- 
cause the  contract  pleaded  and  made  the 
basis  of  recovery  stipulated  for  payments  to 
be  made  from  a  definite  source  and  from 
funds  received  in  the  collection  of  delinquent 
taxes  and  contained  no  allegations  of  failure 
or  default  on  the  part  of  appellant  as  to  the 
collection  of  such  taxes,  and  without  such 
allegations  no  obligation  of  appellant  would 
arise  to  make  payment  to  appellee  within  a 
reasonable  time.  The  amount  being  due  as 
matter  of  law  within  a  reasonable  time,  the 
failure  of  appellant  to  collect  the  taxes  was 
a  fact  not  necessary  to  be  alleged.  Under  the 
law  appellant  owed  the  duty  to  appellee  to 
make  collection  within  a  reasonable  time, 
and  appellee  s  right  of  recovery  depends  upon 
the  lapse  of  a  reasonable  time,  and  not  upon 
the  fact  of  collection. 

[S]  By  the  third  proposition  appellant  In- 
sists that  appellant  is  not  liable  for  the  neg- 
ligence of  its  officers  or  for  their  failure  or 
omission  to  discharge  their  duties,  and  that 
appellee's  recourse  was  to  mandamus  and 
require  the  county  officials  by  legal  proceed- 
ings to  discharge  their  official  duties.  We 
think  the  amount  due  appellee  was  payable 
out  of  the  fund  set  aside  for  the  payment  of 
the  current  expenses  of  the  county.  This  be- 
ing the  case,  of  coarse,  appellee  should  not 
be  required  to  await  the  collection  of  the  de- 
linquent taxes,  penalties,  and  costs.  As  a 
matter  of  law,  his  debt  being  matured  within 
a  reasonable  time,  he  was  not  required  to 
resort  to  mandamus  proceedings.  Appellee's 
suit  against  the  county  -is  not  based  upon  the 
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negligence  of  its  officers,  but  upon  a  contract 
which  the  Jury  found  matured  April  22, 1916. 

The  action  of  the  court  In  sustaining  the 
plaintiff's  general  demurrer  to  certain  para- 
graphs of  the  defendant's  second  amended 
original  answer  is  made  the  basis  of  the  sec- 
ond assignment.  The  first  proposition  under 
this  assignment  is,  in  effect,  that  the  con- 
tract between  the  parties  with  reference  to 
the  time  and  manner  of  payment  and  as  to 
any  direct  and  personal  liability  of  the  coun- 
ty was  ambiguous,  indefinite,  and  uncertain, 
and  appellant's  allegations  in  the  third  para- 
graph of  Its  answer  of  such  ambiguity  and 
uncertainty,  and  of  the  negotiations  leading 
up  to  the  making  of  the  contract,  and  of  the 
interpretation,  construction,  and  action  of 
the  parties  thereon,  subsequently  were  prop- 
er matters  of  defense.  In  the  third  para- 
graph of  the  answer  it  is  alleged,  in  sub- 
stance, that  the  contract  provides  no  definite 
and  certain  time  for  payment,  and  the  provi- 
sion that  payment  for  publication  should  be 
made  as  delinquent  taxes  were  paid  Into  the 
hands  of  the  collector  means,  and  was  under- 
stood by  the  members  of  the  court  and  plain- 
tiff to  mean,  that  payments  for  such  work 
were  to  be  made  to  plaintiff  ont  of,  from,  and 
as  the  fees  of  25  cents  "per  description"  were 
collected  from  such  delinquent  tax  list ;  that 
plaintiff  appeared  personally  before  the  com- 
missioners' court,  and  in  the  negotiations  it 
was  contemplated,  agreed,  and  understood 
by  plaintiff  and  the  court  that,  in  considera- 
tion of  the  allowance  to  plaintiff  of  the  legal 
maximum  of  25  cents  per  description  for  pub- 
lishing said  delinquent  tax  list,  the  reasona- 
ble cash  consideration  for  such  publication 
being  not  exceeding  the  sum  of  $1,000,  which 
last-named  amount  defendant's  current  rev- 
enues were  insufficient  to  pay,  as  plaintiff 
well  knew  and  understood  at  the  time,  no  le- 
gal charge,  liability,  or  responsibility  on  the 
part  of  the  defendant  to  pay  plaintiff  any 
amount  accruing  for  such  publication  would 
arise  in  any  manner  except  and  unless  the 
funds  for  such  payment  would  accrue  and  ac- 
cumulate from  the  collection  of  such  delin- 
quent tax  list  of  the  said  sum  of  25  cents 
per  description,  and  that  then  and  in  that 
event  only  as  the  funds  accumulated  from 
such  source  the  same  would  be  paid  over  to 
plaintiff.  It  is  further  alleged  in  the  third 
paragraph  that  plaintiff  and  defendant  so 
recognized,  construed,  and  acted  upon  the 
terms  and  provisions  of  said  contract  for 
many  years  afterwnrds,  defendant  paying  to 
plaintiff  from  time  to  time  the  said  25  cents 
per  description  as  collected  which  was  accept- 
ed by  plaintiff  after  be  had  checked  up  the 
reports  of  the  tax  collectors  and  verified  the 
same,  that  the  proposition  and  acceptance 
constituting  the  contract  does  not  correctly 
and  accurately  speak  the  real  agreement  and 
contract  between  the  parties,  and  that  the 
omission  of  proper  terms,  provisions,  and  stip- 
ulations in  said  proposition  and  acceptance 


were  left  out  and  omitted  through  the  mu- 
tual mistake  of  plaintiff  and  defendant,  and 
through  accident  in  not  clearly  and  properly 
expressing  the  terms  of  the  contract  and 
agreement,  and  it  asks  that  the  contract  be 
reformed  so  as  to  properly  and  correctly 
embody  and  express  the  true  agreement  be- 
tween them. 

£*]  The  substance  of  the  contention  under 
the  first  proposition  of  the  second  assignment 
is  that  the  practical  construction  of  the  con- 
tract by  the  parties  as  alleged  should  govern, 
and  the  fact  that  appellee  had  from  time  to 
time  accepted  such  fees  of  25  cents,  as  they 
were  collected,  rebuts  the  idea  that  the  con- 
tract should  mature  within  a  reasonable 
time.  The  act  of  appellee  in  receiving  from 
the  tax  collector  the  fees  of  25  cents  from 
time  to  time  must  not  be  considered  as  a 
practical  construction  upon  his  part  of  the 
contract  with  reference  to  the  time  of  its 
maturity.  He  was  entitled  to  his  compensa- 
tion as  soon  as  it  could  be  collected,  but  it 
does  not  follow  that  by  accepting  it  as  it  was 
collected  he  would  not  be  entitled  to  insist 
upon  the  collection  and  the  payment  to  him 
of  the  whole  amount  due  within  a  reasonable 
time. 

[5]  It  is  further  insisted  under  this  as- 
signment that  the  allegations  with  reference 
to  mutual  mistake  in  the  formation  of  the 
contract  and  the  effort  on  the  part  of  the  ap- 
pellant to  have  the  same  reformed  in  accord- 
ance with  the  expressed  intention  of  the 
parties  at  the  time  the  contract  was  made 
were  proper  matters  of  defense,  and  that  the 
demurrer  should  not  have  been  sustained  to 
it  The  case  of  Gano  et  aL  v.  Palo  Pinto 
County,  71  Tex.  89,  8  S.  W.  634,  was  one  in 
which  the  appellants  alleged  that  in  the  for- 
mation of  the  contract  with  Palo  Pinto  coun- 
ty a  material  term  was  omitted,  and  they 
sought  to  reform  the  contract  and  make  it 
correspond  with  the  understanding  at  the 
time  it  was  entered  upon  the  minutes  of 
the  court.  Gaines,  J.,  Bald: 

"It  seems  to  us  that  it  was  the  duty  of  Veal, 
Haynes,  and  Coruthera  to  look  to  the  order  as 
actually  entered  before  beginning  the  discharge 
of  the  work,  and  if  the  contract,  as  set  forth  In 
the  entry,  was  not  in  accordance  with  the  terms 
of  their  offer,  to  decline  to  proceed  until  it 
was  properly  corrected.  The  commissioners' 
court  is  a  court  of  record,  and  speaks  through 
its  minutes,  and  not  by  the  mouths  of  the  mem- 
bers of  the  body.  The  proper  method  to  amend 
the  minutes  when  they  fau  to  speak  the  truth 
is  by  a  motion  made  in  that  court,  and  not  by 
allegation  and  proof  in  another  tribunal  in 
which  a  litigation  concerning  its  orders  may 
arise." 

We  think  this  holding  would  preclude  ap- 
pellant equally  with  appellee  from  having  the 
contract  reformed  in  the  district  court. 

[6]  Appellant  further  contends  under  this 
assignment  that,  because  a  reasonable  com- 
pensation for  making  the  publication  was  a 
sum  not  exceeding  $1,000,  that  appellee,  by 
agreeing  to  accept  25  cents  per  description,  is 
estopped  from  claiming  any  such  sum.  We 
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do  not  assent  to  this  contention.  There  is  no 
element  of  estoppel  in  it;  it  is  simply  a  ques- 
tion of  contract. 

[7]  The  fourth  proposition  under  this  as- 
signment is  that  under  the  statutes  of  this 
state  appellant  could  not  make  a  valid  con- 
tract with  appellee  for  the  payment  of  more 
than  25  cents  per  tract  for  publishing  said 
list;  and  where  two  or  more  unimproved  lots 
are  owned  by  the  same  person,  a  tract  under 
the  statute  -consists  of  ten  or  less  of  such 
lots.  Appellant  alleged,  in  substance,  that  the 
delinquent  tax  record  of  the  county  had  al- 
ready been  prepared  at  the  time  the  contract 
between  the  parties  was  entered  into;  that 
plaintiff  saw  and  examined  such  record  and 
was  familiar  with  it,  and  that  the  record 
showed  that  a  large  per  cent,  of  the  taxes 
delinquent  were  assessed  against  town  lots 
in  the  city  of  AmarHlo,  in  said  county,  and 
that  the  assessment  had  been  made  against 
such  lots  separately,  many  of  them  against 
unknown  owners;  that  in  truth  and  in  fact 
most  of  said  town  lots  were  vacant  and  un- 
improved property,  and  in  numerous  instanc- 
es the  same  person  owned  two  or  more  of  said 
lots,  whereby  a  suit  for  the  collection  of  such 
taxes  would  involve  many  lots  in  the  same 
action  against  the  same  person;  that  under 
the  law  the  commissioners'  court  was  not  au- 
thorized to  pay  more  than  25  cents  per  tract 
for  the  publication  of  such  list,  and,  as  de- 
.  fined  by  the  statute,  a  tract  with  reference  to 
unimproved  town  lots  meant  two  or  more  of 
such  lots,  not  exceeding  ten.  Wherefore  the 
plaintiff  was  not  entitled  to  recover,  If  at  all, 
the  full  amount  sued  for.  The  statutory  pro- 
visions upon  which  this  paragraph  of  the  an- 
swer is  founded  are  contained  in  articles 
7687  and  7691,  Vernon's  Sayles'  Clvjl  Stat- 
utes. The  first  of  these  articles  requires  the 
commissioners'  court  to  cause  the  publication 
of  the  delinquent  tax  list.  Baldwin  v.  Travis 
County,  40  Tex.  Civ.  App.  149,  88  S.  W.  480. 
By  way  of  reimbursement  to  the  county  it  is 
provided  in  the  article  that  a  fee  of  25  cents 
shall  be  taxed  against  each  tract  or  parcel  of 
land  advertised,  which,  when  collected,  shall 
be  paid  into  the  county  treasury.  This  ar- 
ticle also  limits  the  power  of  the  commission- 
ers' court  to  contract  for  the  publication  of 
such  list  to  not  exceeding  25  cents  for  each 
tract  The  effect  of  this  article  is  to  make  it 
the  duty  of  the  commissioners'  court  to  pub- 
lish the  list  at  all  events  and  at  any  price  ob- 
tainable, not  to  exceed  25  cents  for  each  tract 
or  parcel  of  land  so  advertised.  In  the  light 
of  these  provisions,  we  think  the  commission- 
ers' court  had  the  right  to  make  the  contract 
sued  upon,  and  that  appellee's  recovery  is  not 
limited  by  the  provisions  contained  in  the  sec- 
ond article  referred  to,  as  follows: 

"Provided,  that  where  two  or  more  unim- 
proved city  or  town  lots  belonging  to  the  same 
person  and  situated  in  the  same  city  or  town 
shall  all  be  included  in  the  same  suit  and  costs, 
except  those  of  advertising,  which  shall  be  twen- 
ty-five cents  for  every  ten  lots,  or  any  number 
less  than  ten,  taxed  against  them  collectively 
just  as  if  they  were  one  tract  or  lot." 


Suppose  an  extensive  addition  to  any  city 
lying  within  the  city  limits  and  made  up 
almost  entirely  of  unimproved  lots  belonged 
to  one  person,  and  that  the  taxes  were  de- 
linquent upon  the  entire  addition;  it  would 
be  a  difficult  matter  for  the  commissioners' 
court  to  secure  a  contract  with  any  publish- 
er to  publish  a  list  of  such  lots  for  a  fee  of 
25  cents  for  each  tract  of  ten  lots,  and  the 
Legislature  evidently  had  such  a  condition 
In  mind  when  the  first  article  was  enact- 
ed. The  first  article  relates  exclusively  to 
the  matter  of  publishing  the  list  and  the  de- 
tails incident  to  Its  publication,  and  the 
proof  of  such  publication. 

Article  7691  defines  the  fees  which  shall 
be  collected  by  the  several  county  officers  In 
the  event  of  a  suit,  and  the  provision  that, 
where  two  or  more  unimproved  town  lots 
shall  belong  to  the  same  person,  they  shall 
be  included  In  the  same  suit,  in  effect  de- 
clares that  the  court  costs  shall  be  taxed 
against  ail  such  lots  collectively.  This  pro- 
viso, In  our  opinion,  has  no  bearing  whatever 
upon  the  matter  of  the  contract  for  publish- 
ing the  list.  That  part  of  the  provision  di- 
recting that  the  costs,  "except  those  of  ad- 
vertising, which  shall  be  twenty-five  cents 
for  every  ten  lots,  or  any  number  less  than 
ten,"  simply  limits  the  authority  of  the  court 
to  tax  up  as  court  costs  against  the  owner 
of  the  lots  more  than  25  cents  per  tract  of 
ten  lots  or  less,  and  has  no  connection  what- 
ever with  the  provision  in  article  7687  for 
the  taxation  of  a  fee  of  25  cents  per  tract, 
or  parcel,  as  cost  of  publication.  The  court 
did  not  err  in  sustaining  the  demurrer. 

[I].  Appellant  assigns  as  error  the  action 
of  the  court  in  refusing  to  Instruct  a  verdict 
in  its  favor,  and  insists  that  there  was  not 
sufficient  testimony  to  show  that  the  delin- 
quent taxes  could  have  been  collected  by  the 
exercise  of  reasonable  diligence  at  the  time 
appellee's  claim  was  presented  to  and  re- 
jected by  the  commissioners'  court.  As  held 
by  Eldson,  J.,  in  Baldwin  v.  Travis  county, 
supra,  article  7687,  Revised  Statutes  1911, 
requires  the  commissioners'  court  to  make 
publication  of  the  list,  and  this  would  seem 
to  be  regardless  of  whether  any  of  the  taxes 
are  ever  collected.  In  obedience  to  this  stat- 
ute publication  was  made  in  the  instant  case, 
whereupon  appellee's  rights  under  the  con- 
tract attached.  There  was  evidence  from 
which  the  Jury  could  have  found  that  by  the 
exercise  of  reasonable  diligence  the  taxes 
could  have  been  collected,  but  the  proof  of 
this  fact  was  not  essential.  Two  attorneys 
were  Introduced  as  witnesses,  one  of  them 
testifying  that  five  or  six  years  was  a  rea- 
sonable time  In  which  the  taxes  might  have 
been  collected.  The  other  testified  that  col- 
lection might  have  been  made  within  eight  or 
ten  years,  but  on  cross-examination  stated 
that  In  the  suits  he  had  been  filing  there 
had  not  been  a  single  contest,  and,  assuming 
that  there  were  14,000  suits  to  be  filed,  that. 
If  no  contests  were  filed  and  no  trial  had, 
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there  would  be  nothing  to  prevent  taking 
Judgment  at  the  first  term  of  the  court,  and 
that  his  statement  that  it  would  take  eight 
or  ten  years  to  make  the  collections  was  bas- 
ed upon  the  understanding  that  there  were 
over  14,000  suits;  that  if  after  the  institu- 
tion of  the  suits  a  number  of  the  defendants 
should  pay  up,  it  would  not  be  necessary  to 
sue  many  more,  and  if  a  large  number  of 
the  tracts  could  be  Included  in  one  suit,  the 
number  of  suits  would,  of  course,  be  reduced, 
and  his  estimate  of  the  time  required  to  en- 
force the  collection  would  be  reduced  accord- 
ingly. 

[I]  The  general  rule  is  that  it  is  a  mixed 
question  of  law  and  fact  as  to  what  consti- 
tutes a  reasonable  time  for  the  performance 
of  a  contract  when  no  time  Is  fixed  by  its 
terms.  Some  of  the  authorities  hold  that  it 
is  always  a  question  of  law,  and  others  that 
It  Is  always  a  question  of  fact  The  better 
rule  seems  to  be,  however,  that  it  is  a  ques- 
tion of  fact  for  the  Jury  unless  there  is  no 
controversy  over  the  facts,  when  It  is  a 
question  of  law  for  the  court.  Hart  v.  Bul- 
lion, 48  Tex.  279;  6  R.  O.  L.  p.  896,  §  283; 
Morse  v.  Bellows,  7  N.  H.  649,  28  Am  Dec. 
372;  Williams  v.  Powell,  101  Mass.  467,  3 
Am.  Rep.  396;  Lewis  v.  Worrell,  185  Mass. 
572,  71  N.  B.  73;  Loeb  v.  Stern,  198  111.  371, 
64  N.  E.  1043;  2  Elliott  on  Contracts,  §  1550; 
Cotton  v.  Cotton,  75  Ala.  345 ;  Luckhart  v.  Og- 
den,  30  Cal.  547;  Attwood  v.  Clark,  2  Me. 
(2  Greenl.)  249;  Hill  v.  Hobart,  16  Me.  164; 
Echols  v.  New  Orleans  &  R.  Co.,  52  Miss. 
610;  Turner  v.  Snyder,  189  Mo.  App.  656,  123 
S.  W.  1050;  Wright  v.  Bank  of  the  Metrop- 
olis, 110  N.  T.  237,  18  N.  B.  79,  1  L.  R.  A. 
289,  6  Am.  St  Rep.  356n;  Hedges  v.  Hud- 
son River  R.  Co.,  49  N.  Y.  223. 

[H]  The  undisputed  facts  are  that  there 
were  14,800  different  lots,  but  in  many  in- 
stances a. considerable  number  of  the  lots  be- 
longed to  the  same  owners.  The  court  judi- 
cially knows  that  there  are  four  terms  of 
the  district  court  held  in  Potter  county  an- 
nually; that  suits  for  the  collection  of  de- 
linquent taxes  have  precedence  upon  the 
trial  of  causes.  The  court  could  also  have 
taken  Judicial  notice  of  when  executions 
could  have  been  issued  upon  the  several 
Judgments  and  when  sales  could  have  been 
'  made.  Under  these  circumstances,  we  are 
inclined  to  the  opinion  that  the  question  of 
reasonable  time  was  one  of  law  rather  than 
of  fact  We  do  not,  however,  base  the  deci- 
sion of  this  question  upon  that  rule. 

[II]  Accepting  the  finding  of  the  Jury  fiat 
a  reasonable  time  for  the  performance  of  the 
contract  on  the  part  of 'the  county  expired 
April  22,  1916,  by  reason  of  which  the  suit 
was  prematurely  brought,  still  it  appears 
that  the  appellee's  amended  petition  was 
filed  April  24,  1916,  and  under  the  authori- 
ties in  this  state  It  was  the  duty  of  the 
trial  court  to  tax  all  costs-  prior  to  the  filing 
of  the  amendment  against  appellee,  and  to 


proceed  to  Judgment  rather  than  dismiss 
the  case  because  it  had  originally  been  filed  ■ 
prematurely.  1  Ruling  Qase  Law,  p.  340,  f 
21 ;  Culbertson  v.  Cabeen,  29  Tex.  254 ;  Cox 
v.  Reinhardt  41  Tex.  594 ;  Dalton  v.  Rainey, 
75  Tex.  516,  13  S.  W.  34;  Burns  v.  True, 
5  Tex.  Civ.  App.  74,  24  S.  W.  339. 

When  the  claim  was  presented  to  the  com- 
missioners' court  an  order  was  entered 
which  is  in  part  as  follows: 

"The  court  having  heard  the  evidence  and 
argument  upon  said  claim  is  of  the  opinion  that 
said  claim  and  offer  of  compromise  and  settle- 
ment should  be  rejected,  and  it  is  so  ordered." 

[12]  Article  1366,  Vernon's  Sayles'  Civil 
Statutes,  provides  that  no  county  shall  be 
sued  unless  the  claim  upon  which  such  suit 
Is  founded  shall  have  first  been  presented  to 
the  county  commissioners'  court  for  allow- 
ance and  such  court  shall  have  neglected 
or  refused  to  audit  and  allow  the  same 
or  any  part  thereof.  The  statute  does  not 
provide,  nor  do  we  see  any  sound  reason  for 
holding,  that  a  claim  could  not  be  present- 
ed to  the  court  for  allowance  before  its  ma- 
turity. It  may  be  allowed  by  the  court  as 
a  valid  claim  and  paid  at  a  later  date 
when  It  matures.  The  rejection  of  the  claim 
by  the  commissioners'  court  under  the  gen- 
eral rule,  entitled  appellee  to  file  suit  im- 
mediately. In  any  event  we  think  the  as- 
signments Insisting  that  the  court  should 
have  dismissed  the  action  because  it  was 
prematurely  brought  should  all  be  overruled. 

We  find  no  reversible  error,  and  the  judg- 
ment is  affirmed. 

BOTCB,  J.,  not  sitting. 


CALVIN  et  ux.  v.  NEEL.    (No.  8457.) 

(Court  of  Civil  Appeals  of  Texas.   Ft.  Worth. 
Nov.  18,  1916.   Rehearing  Denied 
Jan.  6,  1917.) 

L  Trial  «J=>352(8)— Vebdiot— Signa-tube  or 
Foreman. 

Where  special  Interrogatories  were  submit- 
ted to  the  jury,  which,  on  its  return,  was  ques- 
tioned by  the  judge  as  to  whether  the  answers 
written  were  severally  the  answers  of  each  juror 
to  the  respective  questions,  to  which  they  re- 
piled  in  the  affirmative,  the  mere  fact  that  after 
the  discharge  of  the  jury  it  was  discovered  that 
the  foreman  had  signed  his  name  on  the  back  of 
the  charge  below  the  file  mark  of  the  clerk,  in- 
stead of  immediately  below  the  questions  and 
answers,  did  not  present  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  \  845;  Dec.  Dig.  <S=352(8).] 

2.  Appeal  and  Ebbob  ®=854(1)— Scope  of 
Review— Reason  fob  Decision. 
The  fact  that  several  reasons  are  given  by 
the  court  for  the  verdict  rendered,  and  that  some 
of  them  are  not  supported  by  the  record,  will 
not  render  the  judgment  bad  if  it  can  be  sus- 
tained by  other  reasons  given. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3410;  Dec.  Dig.  «=»854(1).] 
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3.  Judgment  <$=>256(1)— Conformity  to  Veb 

dict. 

It  is  the  court's  duty  in  rendering  Judgment 
to  follow  the  jury's,  verdict  and  conform  to  it. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  gg  446,  454 ;  Dec.  Dig.  <8=>256(1).] 

4.  Trial  «=>232(2)— Instructions. 

In  an  action  on  a  note  secured  by  deed  of 
trust,  wherein  defendants  pleaded  homestead  ex- 
emptions, and  the  cause  was  submitted  on  spe- 
cial interrogatories,  a  requested  instruction  that 
if  defendants  had  possession  of  the  property 
such  possession  would  be  notice  to  the  plaintiff 
of  the  homestead  rights,  and  if  defendants  were 
only  temporarily  absent,  if  they  left  their  house- 
hold goods  in  whole  or  in  part  on  the  premises, 
they  still  had  possession,  was  properly  refused, 
since  it  did  not  contain  a  request  for  submission 
of  a  special  issue  nor  reference  to  or'instructions 
to  guide  the  jury  in  answering  any  issue  sub- 
mitted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  «=»232(2).] 

5.  Appeal  and  Error  ®=>218(2)— Preserva- 
tion of  Exceptions  —  Submission  of  Is- 
sues. 

In  a  case  submitted  on  special  issues,  if  the 
form  of  a  question  submitted  is  insufficient  to 
require  the  finding  of  necessary  facts,  counsel 
should  request  in  writing  a  finding  of  such  addi- 
tional facts,  and,  in  the  absence  of  such  request, 
the  imperfect  submission  of  an  issue  will  not  be 
ground  for  reversal  of  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §8  1320,  1321,  1323;  Dec. 
Dig.  «=»218(2);  Trial,  Cent.  Dig.  §  875.] 

6.  Appeal  and  Error  <S=>218(2)  —  Right  of 
Homestead— Findings— Request. 

In  an  action  on  a  note  secured  by  deed  of 
trust,  which  recited  that  the  makers'  homestead 
was  outside  a  certain  city,  and  their  answer 
pleaded  homestead  rights  within  such  city,  the 
jury's  findings  that  at  the  time  of  execution  of 
the  note  and  trust  deed  the  premises  did  not 
constitute  their  home,  and  that  they  did  not  re- 
side thereon,  but  had  moved  to  another  place 
.  with  the  intention  of  making  it  their  homestead, 
were  sufficient,  in  the  absence  of  request  for  oth- 
er findings,  to  sustain  judgment  denying  the 
homestead  right. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  1320,  1321,  1323;  Deo. 
Dig.  <8=>218(2);  Trial,  Cent  Dig.  I  875.] 

7.  Trial  <g=»232(2)  —  Right  of  Homestead  — 
Instructions. 

Where  defendants'  right  to  homestead  was 
submitted  on  special  issues,  refusal  of  requested 
instruction  that  if  the  family  goes  away  from 
the  homestead  without  intention  not  to  return 
to  live  thereon  as  a  home,  there  is  no  abandon- 
ment, was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial  Dec. 
Dig.  «=»232(2).] 

8.  Homestead  <S=>13— Right  of  Homestead 
—Two  or  More  Places. 

A  party  cannot  claim  a  homestead  right  in 
two  separate  and  distinct  premises. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  g  14;  Dec.  Dig.  <3=>13.] 

9.  Homestead  <8=>164— Abandonment. 

While  temporary  absence  from  home  or  the 
renting  thereof  without  intention  to  abandon 
will  not  deprive  the  owner  of  homestead  rights, 
moving  away  with  intention  of  making  a  new 
place  a  homestead  and  the  adoption  as  such,  de- 
stroys homestead  rights  in  the  first  premises. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  gf  327,  328;  Dee.  Dig.  <S=>104.] 


10.  Homestead  <S=181(2)  —  Abandonment  — 

Evidence— Admissibility. 
In  an  action  on  a  note  secured  by  trust  deed 
to  the  premises  to  which  defendant  claimed  a 
homestead  right,  where  the  evidence  showed  that 
he  had  previously  left  such  premises,  and  he 
claimed  he  intended  to  return,  a  certified  copy 
from  the  general  land  office  of  the  application  of 
defendant  to  purchase  land,  wherein  it  was  re- 
cited by  his  affidavit  that  he  desired  to  purchase 
land  to  make  a  home,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  g  351;  Dec.  Dig.  <g=»181(2).] 

11.  Homestead  «=»181(3) —Abandonment  — 
Evidence— Sufficiency. 

Evidence  held  sufficient  to  show  abandon- 
ment of  homestead  by  defendant  in  action  on 
note  secured  by  trust  deed  to  the  premises  in 
question. 

[Ed.  Note. — For  other  eases,  see  Homestead, 
Cent  Dig.  g  353;  Dec.  Dig.  <8=>181(3).] 

12.  Homestead  <8=>177(2)  —  Right  to  Home- 
stead—Estoppel. 

A  husband  and  wife  may  be  estopped  from 
asserting  homestead  rights  by  representations) 
made  to  induce  the  conveyance  of,  or  the  incum- 
brance upon,  the  property  sought  to  be  impress- 
ed with  the  homestead  character,  where  such 
premises  are  not  occupied  at  the  time  as  a  home- 
stead. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  gg  345,  346;  Dec.  Dig.  «=177(2)J 

IS.  Principal  and  Agent  <8=>23(1)  —  Evi- 
dence of  Relationship— Sufficiency. 
Evidence  held  to  show  relationship  of  princi- 
pal and  agent  so  as  to  bind  the  principal  for 
money  borrowed  by  the  agent  foe  the  princi- 
pal's use. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  I  41;  Dec.  Dig.  «=23(1).] 

14.  Acknowledgment  <$=>62(2)  —  Execution 

—Fraud— Evidence. 
Where  the  notary  who  took  acknowledgments 
to  a  trust  deed  testified  that  he  read  over  and 
explained  to  the  signers  the  instrument  in  ques- 
tion and  the  acknowledgment  thereto,  the  court 
is  not  justified  in  holding  that  a  signer  did  not 
understand  it  or  that  any  undue  influence  or 
fraud  induced  the  signatures. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment Cent  Dig.  g  846;  Dec.  Dig.  «s>62(2>.] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; R.  B.  Young,  Judge. 

Action  by  Mrs.  L.  K.  Neel  against  James  C. 
Calvin  and  wife.  Judgment  for  plaintiff,  and 
defendant  Mrs.  Lucy  Calvin  appeals.  Af- 
firmed. 

W.  R.  Sawyers,  Harris  ft  Burton,  and  The-  , 
odore  Mack,  all  of  Ft.  Worth,  for  appellant 
Stanley  Boykin,  of  Ft.  Worth,  for  appellee. 


BUCK,  J.  Appellee  sued  on  a  note  for 
$1,200,  dated  December  13,  1911,  payable  to 
the  order  of  plaintiff,  and  executed  by  J.  C. 
Calvin  and  wife,  Mrs.  Lucy  Calvin;  said  note 
being  secured  by  a  deed  of  trust  on  lot  D, 
block  1,  Lewis  subdivision  of  block  1,  Jen- 
nings south  addition  to  the  city  of  Ft  Worth. 
Defendants  pleaded  the  homestead  exemp- 
tion, and  the  cause  was  submitted  to  a  Jury, 
the  questions  and  answers  thereto  being  here- 
inafter set  out,  to  wit : 
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"First  Question :  At  the  time  the  note  and 
deed  of  trust  herein  sued  upon  were  executed  by 
the  defendants,  was  the  property  described  in 
said  deed  of  trust,  the  homestead  of  defendants? 

"Answer:  No. 

"Second  Question:  At  the  time  die  note  and 
deed  of  trust  sued  upon  herein  were  executed, 
were  the  defendants  residing  on  the  premises  de- 
scribed in  said  deed  of  trust? 

"Answer:  No. 

"Third  Question:  If  in  answer  to  question  2 
you  should  state  that  the  defendants  had  moved 
away  from  the  property  described  in  said  deed 
of  trust  and  were  living  elsewhere,  then  you  will 
state  whether  or  not  the  defendants  at  die  time 
of  executing  the  deed  of  trust  herein  sued  up- 
on were  living  at  another  place,  and  you  will 
state  whether  or  not  the  defendants  moved  to 
some  place  other  than  said  premises  with  the 
intention  of  making  said  other  place  their  home- 
stead. 

"Answer:  Yes. 

"Fourth  Question:  Was  Noel  Calvin  acting  for 
the  defendants  in  securing  said  loan,  and  was  he 
authorized  by  the  defendants  to  do  what  be  did 
in  relation  thereto?  • 

"Aoiwcr  •  Yos. 

"Fifth  Question:  At  the  time  of  the  execution 
of  the  note  and  deed  of  trust  herein  sued  upon 
and  at  the  time  same  was  received  and  accept- 
ed by  R.  6.  Johnson,  did  the  said  R.  6.  Johnson 
believe: 

"(a)  That  the  premises  therein  described  were 
not  the  homestead  of  the  defendants?  and  if 
he  did  believe  such  to  be  a  fact, 

"Answer:  Yes. 

"(b)  Was  he  induced  to  so  believe  by  the  acts 
and  representation's  of  the  defendants  or  their 
duly  authorized  agent? 

"AfisVWGF*  Yes 

"Sixth  Question:  At  and  prior  to  the  time 
that  R.  O.  Johnson  accepted  and  received  the 
note  and  deed  of  trust  sued  on  herein,  had  he 
used  such  diligence  as  a  careful  and  prudent  per- 
son would  have  used  under  the  same  or  similar 
circumstances  to  ascertain  whether  or  not  the 
premises  described  in  said  deed  of  trust  were  at 
the  time  of  the  execution  of  said  note  and  deed 
of  trust  and  at  the  time  same  was  received  and 
accepted  by  the  said  R.  O.  Johnson,  the  home- 
stead of  the  defendants  (if  you  should  find  that 
said  premises  at  said  times  was  the  homestead  of 
the  defendants  and  claimed  by  them  as  such)? 

"Answer:  Yes." 

Upon  this  verdict  the  court  entered  Judg- 
ment for  plaintiff,  and  defendant  Mrs.  Lucy 
Calvin  has  appealed. 

The  evidence  shows  that  the  premises  in- 
volved had  been  used  by  the  defendants  for 
many  years  as  a  homestead,  hot  that  for 
about  two  ox  three  years  prior  to  the  date 
of  the  deed  of  trust,  and  for  some  six  years 
prior  to  the  trial,  Mrs.  Calvin  had  been  stay- 
ing at  the  farm  of  her  mother  several  miles 
east  of  Ft  Worth.  She  testified  that  she 
first  went  out  there  In  1900,  to  take  care  of 
the  place  while  her  mother  was  visiting  In 
Mexico,  and  upon  the  hitter's  return  she  re- 
mained to  take  care  of  her  mother,  who  was 
quite  old  and  feeble.  During  a  major  por- 
tion of  the  time  Mrs.  Calvin  was  residing 
with  her  mother,  the  premises  Involved  In 
this  suit  were  occupied  by  tenants.  There  is 
some  evidence  that  some  of  the  furniture  be- 
longing to  the  Calvlns  remained  on  the  prem- 
ises, either  In  a  room  reserved  or  in  the  barn. 
Mrs.  Calvin  testified  that  she  bad  always  re- 
garded and  claimed  the  house  and  premises 


In  Ft  Worth  as  her  home,  and  there  Is  some 
evidence  that  at  various  times  during  these 
years  she  had  expressed  to  others  her  Inten- 
tion to  return  to  this  place.  In  December, 
18U,  Noel  Calvin,  the  adult  son  of  Mr.  and 
Mrs.  Calvin,  desired  to  embark  in  business 
in  tile  city  of  Ft  Worth,  and  applied  to 
Robt  G.  Johnson,  an  attorney  and  the  agent 
of  appellee,  to  secure  a  loan  of  $1,200  for 
said  purpose,  stating  that  his  mother  and 
father  would  give  a  deed  of  trust  on  the 
premises  described  hereinabove,  and  would 
sign  the  note  for  the  amount  desired.  It 
seems  that  Judge  Johnson  went  to  the  house 
occupied  by  defendants'  tenant  and  talked 
to  a  lady,  apparently  in  charge,  and  received 
the  information  that  she  was  occupying  said 
premises  as  the  tenant  of  Mrs.  Calvin,  and 
that  the  hitter  lived  on  a  farm  In  the  coun- 
try, fie  then  prepared  a  deed  of  trust,  and 
wrote  therein  the  stipulation  that  "our  home- 
stead is  outside  the  city  of  Ft  Worth."  A 
notary,  accompanied  by  Noel  Calvin  and  his 
wife,  went  to  the  farm  where  Mr.  and  Mrs. 
J.  O.  Calvin  were  living,  and  secured  the 
signatures  and  acknowledgments  of  both. 
The  notary  testified  that  Mr.  Calvin  was  not 
present  at  the  taking  of  Mrs.  Calvin's  ac- 
knowledgment and  that  before  he  took  the 
same  he  read  over  the  Instrument  to  her,  and 
explained  it  to  her;  that  Mrs.  Calvin  did 
not  make  any  objection  to  signing  the  in- 
strument nor  did  Mr.  Calvin ;  that  while  at 
the  house  he  asked  Mrs.  Calvin  to  list  the 
farm  with  him  for  sale,  he  being  a  real  es- 
tate agent  and  that  she  replied  that  it  had 
been  her  home  for  a-  number  of  years  and 
that  they  would  not  part  with  it  at  any 
price ;  that  she  further  stated  that  she  was 
doing  this  (1.  e.,  executing  the  Instrument) 
to  help  her  son.  The  evidence  shows  that 
the  farm  was  in  fact  the  community  property 
of  Mrs.  Calvin's  mother  and  her  deceased 
husband,  and  that  Mrs.  Calvin  had  a  child's 
interest  therein.  There  was  further  evidence 
that  during  the  years  1911  and  1912,  the 
minor  children  of  Mr.  and  Mrs.  Calvin  at- 
tended the  public  schools  in  the  district  in 
which  the  farm  was  located. 

[1]  In  her  first  assignment,  appellant  urges 
that  the  court  erred  in  rendering  Judgment 
for  plaintiff,  because,  as  asserted,  there  was 
no  legal  verdict  of  the  jury  in  said  case,  the 
same  not  having  been  signed  by  the  foreman. 
It  appears  that  when  the  jury  returned  the 
verdict  Into  court,  the  trial  judge,  before  the 
jury  were  discharged  and  while  they  were  In 
the  Jury  box,  read  aloud  to  them  each  ques- 
tion that  had  been  propounded  and  the  re- 
spective answers  thereto,  and  asked  them  If 
such  was  their  answer  to  each  of  said  ques- 
tions, and  that  each  time  the  Jury  replied 
that  it  was  their  answer,  and  that  then,  after 
reading  all  of  the  questions  and  answers,  the 
court  asked  them  If  the  entire  answers  con- 
stituted their  verdict  and  the  jury  replied 
in  the  affirmative.   That  after  the  jury  was 
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discharged,  It  was  discovered  that  the  fore- 
man had  signed  his  name  on  the  back  of  the 
charge  below  the  file  mark  of  the  clerk,  in- 
stead of  immediately  following  the  ques- 
tions and  answers.  We  hold  that  no  reversi- 
ble error  Is  here  presented.  In  Burton  v. 
Bondies,  2  Tex.  204,  it  is  held  that  it  is  not 
essential  to  the  validity  of  a  verdict  that 
it  be  signed  by  the  foreman,  or  by  any  mem- 
ber of  the  Jury.  If  it  be  shown  that  the  ver- 
dict returned  was  in  fact  the  answer  or  an- 
swers of  the  Jury  to  the  issues  or  questions 
submitted,  the  verdict  will  be  sustained,  even 
though  not  signed.  Douglas  v.  Baker,  79 
Tex.  507,  15  S.  W.  801 ;  Dunlap  v.  Haywood, 
R.  O.  &  M.  Co.,  43  Tex.  Civ.  App.  268,  95  S. 
W.  44;  Cookville  Coal  &  Lumber  Co.  v. 
Evans,  135  S.  W.  750.  Therefore  appellant's 
first  assignment  will  be  overruled,  and  also 
the  ninth,  which  presents  In  part  the  same 
question. 
The  Judgment  recites  as  follows: 
"The  court  is  of  the  opinion  that  the  plaintiff 
is  entitled  to  a  judgment  in  her  favor  for  the 
following  reasons:  (1)  That  the  undisputed  evi- 
dence upon  the  trial  shows  as  a  matter  of  law 
the  defendants  should  be,  and  are,  estopped  from 
setting  up  the  defense  of  homestead  as  against 
a  deed  of  trust  lien  claimed  by  the  plaintiff; 
and  (2)  if  the  court  be  mistaken  in  its  conclusion 
as  above  given,  then  the  court  concludes  that  the 
plaintiff  is  entitled  to  a  judgment  as  prayed  for 
by  reason  of  the  answers  of  the  jury  to  the  spe- 
cial issues  submitted  to  them  as  follows:  [Then 
setting  out  the  charge  of  the  court  and  the  an- 
swers of  the  jury  to  the  special  issues  submit- 
ted.]" 

[2,  3]  The  fact  that  several  reasons  are  giv- 
en by  the  court  for  the  verdict  rendered,  and 
that  some  of  such  reasons  are  not  supported 
by  the  record,  will  not  render  such  judgment 
bad,  if  it  can  be  sustained  by  other  reasons 
given.  4  C  J.  f  2557,  and  cases  there  cited. 

In  any  event,  it  was  the  duty  of  the  court 
in  rendering  judgment  to  follow  the  verdict  of 
the  Jury.  The  verdict  forms  the  basis  of  the 
judgment,  and  hence  the  judgment  must  con- 
form to  the  verdict.  Ablowich  v.  Greenville 
National  Bank,  95  Tex.  429,  67  S.  W.  79,  881, 
and  cases  cited  in  11  Dncyc.  Dig.  Texas  Re- 
ports, 61. 

[4]  In  her  second  assignment,  appellant  urg- 
es error  In  the  refusal  of  the  trial  court  to 
give  her  tendered  charge  as  follows: 

"You  are  instructed  that  if  the  defendants  in 
this  case  had  possession  of  the  property  sought 
to  be  foreclosed  on,  that  such  possession  would 
be  notice  to  the  plaintiff,  or  her  agent,  of  the 
homestead  rights  of  defendants  at  the  time  of 
the  execution  of  the  deed  of  trust  in  question, 
and  if  you  find  from  the  evidence  in  the  case 
that  defendants  were  only  temporarily  absent 
from  the  home  and  property  in  question,  yet  if 
they  left  their  household  goods  in  whole  or  in 
part,  on  said  premises,  then  that  would  consti- 
tute possession." 

The  case  having  been  submitted  to  the 
jury  on  special  issues,  and  the  tendered 
charge  not  containing  a  request  for  the  sub- 
mission of  a  special  issue,  nor  containing  any 
reference  to,  or  Instructions  to  guide  the  jury 
In  answering,  any  particular  issue  submitted, 


we  think  the  court  properly  refused  to  give 
the  special  charge  requested. 

[S]  In  a  case  submitted  on  special  issues, 
if  the  form  of  a  question  submitted  in  a  cer- 
tain issue  is  insufficient  to  require  the  finding 
of  the  necessary  facts,  counsel  should  request 
in  writing  a  finding  of  such  additional  facts. 
In  the  absence  of  such  request,  the  imperfect 
submission  of  an  issue  will  not  be  ground  for 
a  reversal  of  the  judgment  York  v.  Hilger, 
84  S.  W.  1118.  While  in  case  of  a  special  ver- 
dict, it  is  proper  for  the  court  to  give  such 
definitions  and  such  special  instructions  as 
may  enable  the  jury  to  answer  the  question 
submitted  Intelligently  and  with  due  refer- 
ence to  the  legal  principles  involved,  yet  when 
such  Instructions  are  submitted,  the  jury 
should  be  directed  therein  to  the  Issues  of 
fact  to  which  such  Instructions  are  applica- 
ble. Otherwise  such  Instructions  will  con- 
fuse rather  than  enlighten  the  Jury,  and  be 
violative  of  the  rule  that  a  general  charge 
should  not  be  given  in  a  case  submitted  on 
special  Issues.  Article  1984a,  Vernon's 
Sayles'  Texas  Civil  Statutes';  Bridgeport  Coal 
Company  v.  Wise  County  Coal  Co.,  44  Tex. 
Civ.  App.  369,  99  S.  W.  409;  Hengy  v.  Hengy, 
151  S.  W.  1127;  Pacific  Express  Co.  v.  Bud- 
man,  145  S.  W.  268;  Pullman  Palace  Car  Co. 
v.  Hocker,  41  Tex.  Civ.  App.  607,  93  S.  W. 
1009;  Southern  Cotton  Oil  Co.  v.  Wallace, 
23  Tex.  Civ.  App.  12,  54  S.  W.  638,  641. 

[I]  The  Jury,  in  response  to  Issues  1  to  3, 
Inclusive,  found  that  at  the  time  of  the  execu- 
tion by  defendants  of  the  note  and  deed  of 
trust  in  question,  the  premises  described  in 
plaintiff's  petition  did  not  constitute  the  home 
of  the  defendants,  that  defendants  at  that 
time  did  not  reside  on  said  premises,  that  they 
were  living  elsewhere,  and  that  they  had 
moved  to  some  other  place  than  said  premises 
with  the  intention  of  making  said  other  place 
their  homestead.  These  answers,  especially 
in  the  absence  of  a  request  by  defendants  for 
other  findings  on  the  issues  Involved,  we  hold 
are  sufficient  to  sustain  the  Judgment  deny- 
ing defendants'  claimed  homestead  rights. 
Boehm  v.  Beutler,  16  Tex.  Civ.  App.  380,  41 
S.  W.  668.  Especially  Is  this  true.  In  view 
of  the  recital  in  the  deed  of  trust  executed 
by  the  defendants  that  the  homestead  claim- 
ed by  them  was  not  in  the  city  of  Ft.  Worth, 
and,  perforce,  could  not  be  the  premises  de- 
scribed. Moerleln  v.  Mortgage  &  Investment 
Co.,  9  Tex.  Civ.  App.  415,  29  S.  W.  162,  948 ; 
Mortgage  Co.  v.  Norton,  71  Tex.  683, 10  S.  W. 
301.  The  issue  of  possession  of  the  premises 
was  not  submitted,  but  only  the  question  of 
the  use  of  the  premises  as  a  homestead. 
Therefore  the  second  assignment  Is  over- 
ruled. 

[7]  We  think  what  we  have  said  above 
with  reference  to  the  second  assignment  ap- 
plies, in  the  main,  to  the  third  specification 
urged,  to  wit,  that  the  court  should  have  giv- 
en the  following  instruction: 

"Gentlemen  of  the  jury:  You  are  instructed 
that  the  going  away  from  a  homestead  by  the 
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family,  unless  coupled  with  the  intention  by 
them  not  to  return  to  live  thereon  as  a  home,  is 
not  abandonment  of  the  homestead." 

[t,  I]  In  answer  to  the  third  Issue  submit- 
ted, the  jury  found  that  the  defendants  mov- 
ed to  some  place  other  than  the  premises  de- 
scribed with  the  Intention  of  making  said 
other  place  their  homestead.  We  do  not 
understand  it  to  be  the  law  that  a  person 
may  claim  residential  homestead  exemptions 
or  rights  in  two  separate  and  distinct  prem- 
ises. While  it  is  true  that  a  temporary  ab- 
sence from  the  home,  or  the  renting  thereof, 
without  the  intention  of  abandoning  It  as  a 
homestead,  will  not. deprive  the  owner  of 
homestead  rights,  but  the  moving  away  from 
the  former  homestead  to  another  with  the 
Intention  of  making  the  latter  the  new  home- 
stead, and  the  adoption  of  it  as  such,  will 
destroy  the  homestead  rights  in  the  former 
premises.  Hence,  even  though  it  should  be 
argued  that  this  charge,  containing  no  refer- 
ence to  any  issue  submitted,  complies  with 
all  the  requirements  as  to  charges  in  special 
issue  cases,  which  we  are  not  prepared  to 
concede,  yet  in  the  instant  case  the  jury  in 
answer  to  special  issue  No.  3  answered  ad- 
versely to  appellant  the  substance  and  es- 
sence of  the  question  presented  in  the  ten- 
dered charge. 

[11]  The  fourth  assignment  complains  of 
the  admission,  over  the  objection  of  defend- 
ant, of  certified  copies  from  the  General 
Land  Office  showing  the  application  of  de- 
fendant J.  O.  Calvin  to  purchase  certain  land 
In  El  Paso  county  in  the  year  1908.  It  Is 
contended  that  the  undisputed  testimony  of 
the  defendants  showed  that  such  land  was 
disposed  of  by  said  defendant  J.  C.  Calvin 
In  the  year  1910,  and  was  not  claimed  by  him 
at  the  time  of  the  date  of  the  deed  of  trust 
in  question.  The  certified  copy  Introduced  in 
evidence  contained  an  affidavit  by  defendant 
J.  O.  Calvin,  to  the  effect  that  he  desired  to 
purchase  the  lands  described,  in  El  Paso 
county,  for  the  purpose  of  making  a  home, 
and  was  dated  December  22,  1908,  just  be- 
fore the  time  Mrs.  Calvin  went  to  her  moth- 
er's and  we  are  not  prepared  to  say  that  it 
was  not  a  circumstance  admissible  upon  the 
issue  of  abandonment  of  the  premises  In  Ft 
Worth  as  a  homestead.  Sanders  v.  Sheran, 
66  Tex.  655,  2  S.  W.  804;  White  v.  Epper- 
son, 32  Tex.  Civ.  App.  162,  73  S.  W.  851; 
Brown  v.  Lessing,  70  Tex.  544,  7  S.  W.  783 ; 
Milburn  Wagon  Co.  v.  Kennedy,  75  Tex. 
212,  13  S.  W.  28.  The  case  of  Pellat  v. 
Decker,  72  Tex.  578,  10  S.  W.  696,  cited  by 
appellant  in  support  of  this  assignment,  was 
a  case  where  Victor  Pellat  and  his  wife  exe- 
cuted a  mortgage  to  Decker  on  the  home- 
stead lots  to  secure  a  debt  Subsequently, 
Decker,  becoming  uneasy  about  his  security, 
induced  Pellat  and  wife  to  convey  by  deed  to 
him  the  lots  in  question;  the  consideration 
recited  being  the  exact  amount  claimed  to 
be  due  from  Pellat  to  Decker.  In  a  subse- 
quent suit  between  the  parties,  Decker  offer- 


ed In  evidence  what  was  termed  a  designa- 
tion by  the  Pellats  of  their  homestead,  In 
which  there  was  a  statement  of  the  different 
lots  owned  by  them  and  a  declaration  that 
one  lot  other  than  either  of  the  two  upon 
which  they  resided  was  their  homestead.  It 
appearing  that  at  the  time  of  the  execution 
of  this  instrument  the  Pellats  were  occupying 
as  a  homestead  the  two  lots  Involved,  and 
that  Decker  knew  such  to  be  the  case,  the 
court  held  that  such  declaration  was  not  ad- 
missible against  the  Pellats,  and  that  the  In- 
struction tendered  excluding  such  evidence 
from  a  consideration  of  the  jury  should  have 
been  given.  This  was  but  an  announcement 
of  a  familiar  rule  of  evidence  that  actual 
occupancy  is  a  conclusive  designation  of  a 
homestead  against  which  no  declaration  to 
the  contrary  can  be  considered.  Texas 
Land  &  Loan  Co.  v.  Blalock,  76  Tex.  89, 
13  S.  W.  18;  Parish  v.  White,  5  Tex.  Civ. 
App.  71,  24  S.  W.  673. 

[11]  We  overrule  the  fifth  assignment  at- 
tacking so  much  of  the  verdict  of  the  jury 
as  is  contained  in  answers  to  the  first  three 
special  issues,  on  the  ground,  as  urged,  that 
there  Is  no  evidence  to  support  the  finding 
as  to  the  first  and  third  issues,  and  that 
there  is  not  sufficient  evidence  to  sustain  the 
finding  as  to  the  second  issue  The  evidence 
of  S.  J.  Callaway,  superintendent  of  schools 
at  Polytechnic,  in  which  district  Mrs.  Calvin 
resided  when  living  on  her  mother's  farm, 
that  the  Calvin  children  attended  school  two 
years  and  probably  three  during  the  years 
from  1907  to  1912,  the  testimony  of  the  no- 
tary, Taylor  Johnson,  to  the  effect  that  he 
had  a  conversation  with  Mrs.  Calvin  with 
reference  to  the  farm  upon  which  she  was 
living,  and  that  she  stated  that  said  farm 
had  been  her  home  for  a  number  of  years, 
etc.,  the  uncontradicted  testimony  as  to  the 
occupancy  by  tenants  during  the  years  1909 
up  to,  and  subsequent  to,  the  execution  of 
the  deed  of  trust,  and  the  further  recitation 
in  the  deed  of  trust  that  the  homestead  of 
defendants  was  not  in  the  city  of  Ft  Worth, 
we  think  is  sufficient  to  support  the  verdict 
as  to  these  several  issues  mentioned. 

[12]  A  husband  and  wife  may  be  estopped 
from  asserting  homestead  rights  by  represen- 
tations made  to  Induce  the  conveyance  of,  or 
the  Incumbrance  upon,  the  property  sought  to 
be  impressed  with  the  homestead  character, 
where  such  premises  are  not  occupied  at  the 
time  as  a  homestead.  Mortgage  Co.  v.  Nor- 
ton, 71  Tex.  683,  10  S.  W.  301;  Brin  v.  An- 
derson, 25  Tex.  Civ.  App.  323,  60  S.  W.  778 ; 
Moerlein  v.  M.  &  L.  Co.,  9  Tex.  Civ.  App. 
415,  29  S.  W.  948.  Hence  the  fifth  assign- 
ment is  overruled. 

[13, 14]  We  think  the  evidence  is  sufficient 
to  support  the  finding  of  the  Jury  that  Noel 
Calvin  was  acting  as  agent  for  the  defend- 
ants in  securing  the  loan,  as  questioned  In 
the  sixth  assignment  The  fact  that  said 
Noel  Calvin  went  with  the  notary  out  to  see 
bis  mother  and  father,  for  the  purpose  of 
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securing  their  signatures  and  acknowledg- 
ments, the  fact  that  Mrs.  Calvin  stated,  as 
testified  to  by  the  notary,  that  she  was  se- 
curing this  loan  for  her  son,  Noel,  and  per- 
haps other  evidence,  we  think  is  sufficient 
to  sustain  the  jury's  finding  upon  this  issue. 
But  we  are  of  the  opinion  that,  irrespective 
of  any  statements  claimed  by  appellee  to 
have  been  made  by  Noel  Calvin  to  her  agent, 
Judge  Johnson,  the  evidence  is  sufficient  to 
show  that  Mrs.  Calvin  understood  the  nature 
and  effect  of  the  instrument  which  she  exe- 
cuted, and  knew  that  therein  was  •  contained 
the  statement  that  a  homestead  other  than 
the  premises  in  Ft  Worth  was  designated 
and  claimed  by  her.  The  notary  testified 
that  he  read  over  and  explained  to  Mrs.  Cal- 
vin the  deed  of  trust,  and  also  the  acknowl- 
edgment thereto,  and  we  think  that  under 
the  state  of  the  evidence  we  are  not  justi- 
fied in  holding  that  she  did  not  understand 
the  Instrument  and  its  purport,  or  that  any 
undue  influence  or  fraud  was  brought  to 
bear  to  induce  her  to  sign  said  instrument. 
Graves  v.  Kinney,  95  Tex.  210,  66  S.  W.  293; 
Causey  v.  Handley,  98  S.  W.  432 ;  Cooper  v. 
Ford,  29  Tex.  Civ.  App.  253,  69  S.  W.  490; 
Paris  Grocer  Co.  v.  Burks,  101  Tex.  112,  105 
S.  W.  175. 

From  what  we  have  hereinabove  said,  it 
follows  that  appellant's  seventh,  eighth,  and 
tenth  assignments  will  be  overruled;  the 
questions  therein  raised  having  already  been 
discussed  and  disposed  of. 

All  assignments  of  error  are  overruled, 
and  the  judgment  of  the  trial  court  is  af- 
firmed. 


LOOKNEY  STATE  BANK  v.  MARTIN. 
(No.  1091.) 

(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
Jan.  17,  1917.  Rehearing  Denied 
Feb.  7,  1917.) 

Biixb  and  Notes  <8=>375— Subscriptions  to 
Stock— Rights  of' Bona  Fide  Holders. 
The  Constitution  provides  that  no  corpora- 
tion shall  issue  stock  or  bonds,  except  for  mon- 
ey paid,  labor  done,  or  property  actually  receiv- 
ed, and  all  fictitious  increase  of  stock  or  in- 
debtedness shall  be  void.  Rev.  St.  1911,  art. 
1146.  provides  that  a  corporation  violating  this 
provision  forfeits  its  charter.  Article  1147  pro- 
vides that,  when  stock  is  issued  for  anything 
but  money,  labor,  or  property,  the  Attorney 
General  may  institute  quo  warranto  proceedings 
to  cancel  such  stock.  Held,  that,  as  the  Consti- 
tution forbids  the  issue  of  stock  except  for  mon- 
ey, labor,  or  property,  but  does,  not  declare  a 
note  executed  for  that  purpose  void,  while  such 
note  is  void  as  between  the  original  parties  and 
those  with  notice,  or  who  have  not  oaid  value, 
it  is  enforceable  in  the  hands  of  a  holder  be- 
fore maturity  for  value  without  notice  and  in 
the  due  course  of  trade. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  8§  971-981;  Dec.  Dig.  <9=> 
375.] 

Hall,  J.,  dissenting. 

Appeal  from  District  Court,  Motley  Coun- 
ty;  Jo  A.  P.  Dickson,  Judge. 


Suit  by  the  Lockney  State  Bank  against 
W.  B.  Martin.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed,  and  judgment 
rendered. 

Crudglngton  ft  Works,  of  Amarillo,  for  ap- 
pellant G.  E.  Hamilton  and  T.  T.  Bouldin, 
both  of  Matador,  for  appellee. 

HUFF,  O.  J.  The  appellant  bank  brought 
suit  against  Martin  upon  a  negotiable  note 
executed  February  1, 1918,  by  appellee,  Mar- 
tin, due  12  months  after  date,  payable  to 
R.  I*  Underwood  or  order,  for  the  sum  of 
9500,  with  interest  thereon  at  the  rate  of  8 
per  cent  from  date  until  paid,  and  the  usual 
ten  per  cent  attorney's  fees.  This  note  Is 
indorsed  in  blank  by  R  I#.  Underwood.  The 
appellant  bank  alleged  that  It  was  the  hold- 
er of  the  note  for  value,  acquiring  the  same 
'before  maturity  in  due  course  of  trade,  with- 
out any  notice  of  Infirmities  in  the  note. 

Martin,  by  answer,  set  up  that  Underwood 
was  the  agent  of  the  Bankers'  Trust  Com- 
pany of  Amarillo,  and  selling  stock  therefor, 
alleging  certain  representations  and  prom- 
ises made  to  Induce  Martin  to  sign  the  note, 
which  did  Induce  him  to  sign  It  upon  which 
it  is  alleged  Martin  relied,  and  that  the  same 
were  untrue,  etc.  He  further  alleges  that 
the  note  was  executed  In  payment  for  stock 
In  the  Bankers'  Trust  Company,  which  was 
issued  to  him  for  the  note,  and  that  the  same 
was  therefore  void  and  in  violation  of  the 
Constitution  and  laws  of  Texas. 

The  trial  court  Instructed  a  verdict  for 
the  appellee,  Martin,  on  the  ground  that  the 
note  was  absolutely  null  and  void.  The  ap- 
pellant requested  an  Instructed  verdict  in 
its  favor,  which  was  refused  by  the  court. 

Uhder  proper  assignments  of  error  the 
action  of  the  court,  in  giving  and  refusing 
the  Instructions  are  presented  to  this  court 
It  is  contended  that  the  evidence  In  this  case 
is  conclusive  that  appellant  had  no  notice 
of  any  fact  indicating  that  the  note  was  in 
any  way  connected  with  the  Issuance  of 
stock,  and  that  it  shows  affirmatively  that 
It  and  its  Immediate  assignors  were  inno- 
cent purchasers  of  the  note  for  value  before 
maturity  and  In  due  course  of  trade. 

The  note  on  its  face  shows  to  be  a  plain, 
promissory,  negotiable  note,  payable  to  R. 
L.  Underwood  or  order,  and  without  any 
indication  on  its  face  for  what  it  was  given 
or  that  the  Bankers'  Trust  Company  was  In 
any  way  connected  with  it  The  facts  are 
uncontroverted  that  Underwood  took  the 
note  and  traded  it  to  Waller  ft  Dyer  for  an 
automobile  in  the  town  of  Floydada;  that 
they  took  this  note  in  part  payment  of  the 
automobile,  together  with  some  horses  and 
a  small  amount  of  money ;  that  Underwood 
represented  to  them  that  Martin  had  execut- 
ed to  him  the  note  In  payment  of  a  span  of 
mares  that  Underwood  had  sold  to  Martin. 
The  evidence  is  conclusive  that  this  note  was 
then  Indorsed  in  blank  by  Underwood  and 
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delivered  to  Waller  ft  Dyer,  and  that  it  was 
so  transferred' before  maturity.  Some  of  the 
testimony  Is  that  it  was  transferred  In  the 
latter  part  of  February.  Martin  himself 
shows  that  he  knew  that  Underwood  had  the 
automobile  not  later  than  in  June  following 
Its  date.  There  is  no  controversy  in  the  tes- 
timony but  that  Waller  ft  Dyer  paid  value 
before  maturity  of  the  note,  and  that  they 
had  no  notice  that  it  was  executed  for  stock 
in  the  corporation.  The  evidence  also  shows 
that  within  a  few  days  after  selling  this 
auto  to  Underwood  for  the  note,  in  a  deal 
for  another  auto  in  the  town  of  Amarillo, 
Waller  &  Dyer  procured  the  money  from  ap- 
pellant bank  to  pay  therefor,  executing  their 
note  for  something  over  $600,  and  put  the 
note  in  question  up  with  the  bank  as  col- 
lateral security  therefor.  All  the  bank  of- 
ficials testifying  state  that  they  had  no  notice 
or  knowledge  that  this  note  was  given  for 
stock  in  the  corporation.  Martin  himself  ad- 
mits that  he  never  told  any  of  these  parties 
that  be  had  executed  the  note  on  that  con- 
sideration. The  evidence  is  certain  that  nei- 
ther the  bank  nor  Waller  &  Dyer  had  any  no- 
tice of  the  consideration  for  the  note  until 
after  Its  maturity.  There  is  an  assignment  to 
the  effect  that  the  evidence  does  not  conclu- 
sively show  that  the  Bankers'  Trust  Company 
Issued  the  stock  to  Martin  for  the  note. 
Without  discussing  this  evidence,  we  are  in- 
clined to  believe  the  testimony  was  not  so 
conclusive  to  that  effect  that  the  court  was 
authorized  to  take  the  case  from  the  jury  but 
that  he  should  have  submitted  the  question  to 
the  Jury. 

On  the  question  of  whether  or  not  an  in- 
nocent holder  can  recover  on  a  note  given  for 
stock  In  corporation,  the  decisions  of  this 
state  leave  the  question  very  much  in  doubt 
This  court,  in  the  case  of  Prudential  Life 
Insurance  Go.  v.  Smyer,  183  S.  W.  825,  held 
that  a  note  given  for  stock  in  a  corporation 
Is  void  in  the  hands  of  an  indorsee  for  value, 
and  without  notice  of  Its  illegal  Issue.  A 
writ  of  error  has  been  granted  by  the  Su- 
preme Court  in  that  case,  on  the  ground,  so 
we  are  informed,  that  there  is  doubt  by  that 
court  as  to  the  correctness  of  the  holding 
with  reference  to  an  Innocent  holder  of  such 
note.  The  Court  of  Civil  Appeals  for  the 
Fifth  District,  In  the  case  of  Republic  Trust 
Co.  v.  Taylor,  184  S.  W.  772,  reached  the  same 
conclusion  as  did  this  court  in  the  Smyer 
Case.  In  the  F.  ft  M.  Bank  v.  Falvey,  176  S. 
W.  833,  the  Court  of  Civil  Appeals  for  the 
First  District  announced  the  same  rule,  while 
the  question  was  not  there  necessary  to  a  de- 
cision of  the  case. 

This  court,  In  the  case  of  Jones  v.  Aber- 
nathy,  174  S.  W.  062,  announced  substantial- 
ly the  same  rule,  but  not  on  a  note  given  for 
stock.  It  should  be  noted,  however,  the 
holding  therein  was  based  upon  a  statute 
which  expressly  provided  such  indebtedness 
secured  by  a  lien  upon  railroad  property, 


without  complying  with  other  provisions  of 
the  act,  should  be  void.  In  the  case  of  Star- 
devant  v.  Falvey,  176  S.  W.  906,  the  court 
found  and  held  In  that  case  that  the  in- 
dorsee had  notice  that  the  note  was  given  for 
the  Issuance  of  stock  by  the  note  itself. 

The  action  of  the  Supreme  Court  In  the 
Smyer  Case,  having  cast  a  doubt  on  the  cor- 
rectness of  the  holdings  by  this  court,  has 
induced  us  to  again  enter  Into  an  examina- 
tion of  the  authorities,  which  has  resulted  In 
bringing  us  to  the  same  condition  of  mind 
the  Supreme  Court  appears  to  be  in. 

"The  protection  which  the  law  extends  to  an 
innocent  holder,  who  for  value  in  the  usual 
course  of  trade  has  received  negotiable  paper,  is 
of  no  avail  where  the  statute  in  terms,  or  by 
unavoidable  implication,  has  pronounced  the  in- 
strument absolutely  void."  Billing  Case  Law, 
voL  8,  Bills  and  Notes,  §  226. 

As  a  general  rule,  one  who  executes  a  ne- 
gotiable instrument,  knowing  it  is  subject  to 
barter  and  sale  in  the  commercial  world,  and 
does  not  put  into  it  words  which  give  warn- 
ing to  others  not  to  buy  it,  is  estopped  to 
make  a  defense  after  it  has  passed  into 
the  hands  of  the  holder  in  due  course  of 
trade. 

"Wherever  the  statutes  declare  notes  void, 
they  are  and  must  be  so  in  the  hands  of  every 
holder;  but  where  they  are  adjudged  by  the 
court  to  be  so,  for  failure  or  illegality  of  the 
consideration,  they  are  void  only  in  the  hands  of 
the  original  parties,  or  those  who  are  charge- 
able with  or  have  had  notice  of  the  considera- 
tion." Vallett  v.  Parker,  6  Wend.  (N.  Y.)  815. 

The  above  1b  cited  and  quoted  in  Bohon's 
Assignee  v.  Brown,  101  Ky.  354,  41  S.  W. 
273,  38  L.  R.  A.  603,  72  Am.  St.  Rep.  420. 

"The  effect  of  illegality  on  a  bona  fide  pur- 
chaser is  held  by  the  authorities  to  be  different 
from  that  of  mere  insufficiency  of  consideration, 
at  least  in  certain  cases.  Where  the  considera- 
tion is  declared  by  the  decisions  of  the  court  or 
by  statutory  enactments  to  be  simply  void  on 
account  of  illegality,  it  does  not  affect  the  va- 
lidity of  the  contract  any  more  than  the  mere 
absence  of  a  consideration  would  affect  it ;  and 
the  bona  fide  holder  of  a  commercial  instrument 
would  nevertheless  be  able  to  maintain  his  ac- 
tion upon  it.  But  where  the  statute  making  the 
consideration  illegal  declares  a  contract  found- 
ed on  such  a  consideration  to  be  absolutely  void, 
the  language  of  the  statute  must  be  given  its 
proper  effect,  and  so  the  courts  have  held  that 
the  commercial  paper  founded  on  such  consid- 
eration is  void,  even  in  the  hands  of  bona  fide 
holders."  Tiedeman  on  Commercial  Paper,  f 
178. 

"Where  the  statute  merely  declares  expressly 
or  by  implication  that  the  consideration  snail  be 
deemed  illegal,  the  bill  or  note  founded  upon  such 
consideration  will  be  valid  in  the  hands  of  a 
bona  fide  holder  without  notice,  but  the  bur- 
den of  proof  will  be  upon  the  plaintiff."  1  Dan- 
iel on  Negotiable  Inst  f  198. 

[1]  The  constitutional  provision  (article  12, 
f  6)  with  reference  to  Issuing  stock  Is : 

"No  corporation  shall  issue  stock  or  bonds  ex- 
cept for  money  paid,  labor  done  or  property  ac- 
tually received,  and  all  fictitious  increase  of 
stock  or  indebtedness  shall  be  void." 

Article  1146,  R.  C.  S.,  provides  that  a 
corporation  violating  this  provision  forfeits 
its  charter;  and  article  1147,  R.  C.  S.,  pro- 
vides when  stock  is  issued  for  anything  but 
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money,  labor,  or  property,  the  Attorney  Gen- 
eral may  institute  quo  warranto  proceedings 
to  cancel  and  hold  for  naught  such  stock. 
These  provisions  and  others,  It  appears  to  us, 
simply  show  that  the  law  applies  to  the  cor- 
poration and  its  stockholders,  rendering  the 
issuance  of  stock  without  money  paid  il- 
legal, and  the  stock  therefore  void.  It 
does  not  occur  to  us  that  the  Constitution  or 
the  statutes  intended  to  inflict  upon  in- 
nocent third  parties  a  penalty  that  should 
be  borne  by 'a  corporation  or  stockholder 
seeking  to  foist  upon  the  public  a  worthless 
concern.  The  execution  of  a  note  for  such 
stock  is  doubtless  void  as  between  the  cor- 
poration and  the  maker  of  the  note.  The 
Constitution  and  laws  do  not  declare  the 
contract  absolutely  void,  the  consideration 
of  which  is  void  or  illegal.  It  must,  if  so 
held,  be  adjudged  by  the  courts  on  the 
ground  that  the  note  is  given  for  an  illegal 
or  void  consideration.  It  Is  not  by  an  un- 
avoidable implication  from  the  wording  of 
the  law  made  manifest  that  it  was  the  pur- 
pose thereof  to  declare  such  note  void  ab- 
solutely as  to  all  the  world.  It  Is  the  Is- 
suance of  the  stock  for  the  note  which  is 
forbidden.  It  is  such  act  which  subjects 
the  corporation  to  a  forfeiture  of  its  char- 
ter and  which  will  cancel  the  stock.  It  ap- 
pears to  us  that  In  construing  the  Constitu- 
tion it  has  been  treated  as  if  it  declared  the 
note  given  for  the  stock  absolutely  void. 
This  is  not  our  Interpretation.  It  declares 
the  issuance  of  stock,  or,  in  other  words, 
the  consideration  for  the  note,  Illegal  or 
void.  Union  Trust  Co.  v.  Preston  National 
Bank,  136  Mich.  460,  99  N.  W.  399,  112  Am. 
St  Rep.  370;  Hart  v.  Llvermore,  72  Miss. 
809,  17  South.  769.  Certain  conditions  may 
arise  which  would  estop  the  corporation  or 
stockholder  from  defeating  the  obligation. 
The  law  which  is  Intended  to  protect  in- 
nocent third  parties  ought  not  to  be  constru- 
ed so  as  to  defraud  others  who  do  not  know 
of  such  fraud  or  Illegal  acts.  The  doctrine 
of  estoppel  has  been  applied  by  this  court  to 
notes  of  this  character  in  the  interest  of  the 
creditors  of  a  corporation  upon  it  becom- 
ing insolvent  We  held  a  corporation  in 
such  a  situation  would  preclude  the  conten- 
tion by  the  maker  that  the  note  was  void. 
McWhlrter  v.  First  State  Bank,  182  S.  W. 
684;  Thompson  v.  Bank,  189  S.  W.  116. 
If  this  proposition  there  announced  Is  sound, 
the  note  Is  not  absolutely  void  as  to  all  the 
world.  If  the  maker  in  that  instance  could 
not  defeat  the  creditors  out  of  collection,  the 
reason  is  as  strong,  it  occurs  to  us,  that  the 
maker  should  not  defeat  an  innocent  pur- 
chaser of  his  note,  which  he  had  knowing- 
ly placed  In  circulation  without  any  evi- 
dence of  its  character  or  the  consideration 
upon  which  It  was  based.  He  should  be 
estopped  from  claiming  that  he  executed  It 
in  violation  of  the  law  and  for  the  purpose 
of  defeating  the  law.  The  case  of  Mason  v. 
Bank,  156  S.  W.  366,  Is  cited  in  the  Taylor 


Case,  supra,  apparently  as  supporting  (he 
proposition  that  the  note  is  absolutely  void. 
In  that  case  the  court  held  according  to  the 
plea  that  the  holder  had  notice  of  the  note's 
infirmities,  and  hence  he  stood  in  the  shoes 
of  the  original  payee.  The  Mason  Case  also, 
while  apparently  holding  the  note  void,  yet 
distinguishes  It  from  Mathis  v.  Pridham, 
1  Tex.  Civ.  App.  08,  20  S.  W.  1016,  and  Nen- 
ny  v.  Waddill,  6  Tex.  Civ.  App.  244,  26  S.  W. 
309,  on  the  ground  that  those  cases  were 
brought  on  behalf  of  the  creditors  of  the 
corporation.  Those  cases  evidently  recog- 
nize the  rights  of  creditors  to  be  the  same 
as  found  by  us  in  the  Thompson  and  Mc- 
Whlrter Cases,  supra.  The  case  of  Seellg- 
son  v.  Lewis,  66  Tex.  215,  57  Am.  Rep.  593, 
is  cited  in  the  Taylor  Case  as  supporting 
the  contention  that  the  note  Is  absolutely 
void  In  the  hands  of  an  Innocent  holder.  In 
that  case  the  note  was  given  for  a  debt 
growing  out  of  "cotton  futures."  Judge 
Stayton,  who  rendered  the  opinion,  was  care- 
ful to  hold  that  as  between  the  parties  It 
was  void.  Davis  ▼.  Sittlg,  65  Tex.  497.  The 
note  in  that  case,  though  negotiable  In  form, 
was  transferred  without  Indorsement  was 
not  In  the  possession  of  the  payee,  and  the 
assignee  was  not  shown  to  have  paid  value. 
In  Wegner  Bros.  v.  Biering,  66  Tex.  606, 
the  question  of  innocent  purchaser  was  not 
Involved.  The  suit  was  brought  by  the  payee 
In  the  note,  who  was  charged  with  the  Il- 
legal act  In  obtaining  the  agreement  to  pay. 
The  question  discussed  in  that  case  was 
whether  the  entire  note  was  tainted,  since 
part  of  it  was  for  a  valid  debt  and  the 
other  portion  for  an  illegal  consideration. 

In  the  case  of  Thompson  v.  Samuels  (Sup.) 
14  S.  W.  143,  the  facts,  as  stated  by  the 
court,  are:  Ben  Hilmbrower  was  indebted  to 
J.  R.  Mahone,  and  Mack  Samuels  owed 
Hilmbrower  $100  for  money  lost  at  a  game 
of  cards.  Hilmbrower  drew  a  draft  on 
Samuels  In  favor  of  Mahone  for  the  $100. 
In  settlement  of  the  draft  Samuels  execut- 
ed and  delivered  his  promissory  note,  dat- 
ed March  1,  1887,  payable  to  Mahone  or 
bearer  six  months  after  date.  Mahone  trans- 
ferred the  note  by  Indorsement  to  John  C. 
Thompson,  before  maturity,  for  a  valuable 
consideration,  without  notice  of  any  vice  or 
Illegality  in  Ithe  consideration  for  whicjh 
it  was  given.  The  Commission  of  Appeals 
rendered  the  opinion  in  that  case.  Judge 
Acker  reviewed  various  decisions  in  this 
state  and  others  declaring  that  a  gambling 
note  was  void  and  some  that  It  was  void 
In  the  hands  of  an  innocent  holder.  After 
citing  cases  from  various  states  the  court 
In  the  Thompson  Case  said: 

"That  these  decisions  rest  upon  statutes  ex- 
pressly declaring  all  such  contracts  void,"  and, 
"in  the  absence  of  such  statutes,  we  do  not  be- 
lieve authority  can  be  found  for  holding  that 
the  maker  of  a  negotiable  promissory  note  can 
defend  against  it  in  the  hands  of  an  innocent 
holder  for  value,  upon  the  ground  that  it  was 
given  in  consideration  of  money  won  at  gaming." 
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1  Daniels  on  Negotiable  Instruments,  f 
187,  is  also  quoted,  and  also  the  excerpt 
quoted  by  us  from  Vallett  v.  Parker,  6  Wend. 
(N.  Y.)  615,  and  then  concludes: 

"While  gaming  of  various  kinds  is  denounced 
by  our  Penal  Code,  we  have  no  statute  in  this 
state  declaring  that  all  contracts  entered  into 
upon  gaming  considerations  are  void." 

In  the  case  of  State  Bank  of  Chicago  v. 
Holland,  103  Tex.  266,  126  S.  W.  564,  the 
Supreme  Court  cites  the  case  of  Thompson 
v.  Samuels  with  approval.  It  Is  said  in  that 
case: 

"In  Thompson  v.  Samuels  [Sup.]  14  S.  W. 
143,  the  question  now  before  the  court  was  pre- 
sented and  decided.  In  writing  the  opinion  Mr. 
Justice  Acker  reviewed  prior  decisions  of  this 
court  at  length  and  arrived  at  the  conclusion 
that,  while  some  of  the  opinions  used  the  ex- 
pression that  contracts  similar  to  that  then 
under  consideration  were  void,  yet  the  court 
did  not  mean  to  hold  such  contracts  to  be  void 
in  the  sense  that  they  were  not  enforceable  as 
between  the  maker  of  the  contract  and  an  inno- 
cent holder  for  value." 

It  was  further  said  therein  that  the 
Thompson  Case  had  not  been  officially  re- 
ported, "but  It  Is  authority,  and  appears  to 
be  the  latest  authority,  from  this  court  up- 
on the  question."  The  expression,  or  use  of 
the  term  "void"  is  used  in  the  Deutschmann 
Case,  102  Tex.  201,  105  S.  W.  486,  114  S.  W. 
1174,  -with  reference  to  contracts  in  violation 
of  the  provision  of  the  Constitution  now 
under  consideration.  The  opinion  In  the 
Holland  Case,  supra,  was  writtten  by  the 
same  Judge,  and  is,  we  think,  persuasive 
that  the  court  only  used  the  term  "void" 
as  applicable  between  the  original  parties 
and  persons  having  notice  of  the  Infirmity 
of  the  note. 

In  Campbell  v.  Jones,  2  Tex.  Civ.  App. 
263,  21  S.  W.  723,  it  was  held  the  holder  of 
a  note  by  indorsement  before  maturity  for 
value,  and  without  notice  of  the  defense 
against  the  original  payee,  could  recover, 
even  though  It  was  given  in  consideration 
of  intoxicating  liquors  sold  to  the  maker  in 
violation  of  the  law  and  the  bond  executed 
by  the  sellers,  to  the  effect  that  they  would 
not  sell  to  habitual  drunkards,  nor  to  per- 
sons after  having  received  notice  from  the 
wife,  mother,  etc. 

In  the  case  of  Scheffel  v.  Smith,  168  S. 
W.  1131,  it  is  held  a  note  given  for  com- 
mission on  the  sale  of  stock  in  a  corporation 
in  violation  of  the  law,  could  not  be  defeat- 
ed in  the  hands  of  an  innocent  purchaser. 
It  is  said  therein : 

"The  laws  of  this  state  do  not  expressly  or 
by  necessary  implication  declare  void  a  note 
given  for  commissions  on  a  sale  of  the  stock  of 
a  corporation;  •  •  •  therefore,  under  the 
rule  quoted  in  State  Bank  of  Chicago  v.  Hol- 
land, the  protection  of  the  law  is  extended  to 
the  instrument  here  sued  upon  and  to  the  ap- 
pellee as  a  purchaser  thereof  for  value  before 
maturity  and  without  notice  of  any  infirmity 
in  its  execution." 

[2]  In  SeeUgson  v.  Lewis,  65  Tex.  215, 
67  Am.  Rep.  593,  it  is  there  expressly  held 
that  the  broker  who  effected  the  sale  was 


a  particeps  crimlnis,  and  could  not  recover 
for  services  rendered  or  money  paid  in  the 
sale  of  the  cotton  futures.  By  analogy  and 
the  principles  of  law,  if  a  note  given  for 
a  commission  earned  in  the  sale  of  stock, 
is  good  in  the  hands  of  an  innocent  bolder, 
the  note  given  for  the  stock  should  be  held 
good  under  the  same  circumstances.  Snod- 
dy  v.  American  National  Bank,  88  Tenn.  573, 
13  S.  W.  127,  7  L.  R.  A.  705,  17  Am.  St 
Rep.  918,  is  frequently  referred  to  by  the 
various  courts  and  commentators  as  author- 
ity for  the  proposition  that  a  note  given  for 
a  gambling  debt  is  void  in  the  hands  of  an 
innocent  holder.  Thomas  v.  Samuels,  above 
cited,  rendered  by  our  court,  based  on  stat- 
utes against  gambling,  reached  a  different 
conclusion,  on  the  ground  that  our  statutes 
do  not  so  declare  the  note  void.  It  will  be 
seen  upon  investigation  that  nearly  all  the 
cases  holding  a  note  void  in  the  hands  of  an 
innocent  holder  are  based  on  statutes  ex- 
pressly so  declaring.  It  appears  to  us,  after 
examining  quite  a  number  of  authorities, 
that  the  rule  that  should  govern  this  case  is 
stated  in  Sondheim  v  Gilbert,  117  Ind.  71,  18 
N.  E.  687,  5  L.  R  A.  432,  10  Am.  St.  Rep.  23: 

"The  authorities  justify  the  statement  that  a 
defendant  may  insist  upon  the  illegality  of  the 
contract  or  consideration,  notwithstanding  the 
note  is  in  the  hands  of  an  innocent  holder  for 
value,  in  all  those  cases  in  which  he  can  point 
to  an  express  declaration  of  the  Legislature 
that  the  illegality  insisted  upon  shall  make  the 
security,  whether  contract,  bill,  or  note,  void; 
but,  unless  the  Legislature  has  so  declared, 
then,  no  matter  how  illegal  or  immoral  the 
consideration  may  be,  a  commercial  note  in  the 
hands  of  an  innocent  holder  for  value  will  be 
held  valid  and  enforceable." 

See,  also,  Union  Trust  Co.  v.  Preston  Na- 
tional Bank,  136  Mich.  460,  89  N.  W.  899, 
112  Am.  St  Rep.  370;  Pope  v.  Hanke,  155 
I1L  617,  40  N.  E.  839,  28  L.  R,  A  568 ;  Lynch- 
burg National  Bank  v.  Scott  91  Va.  652,  22 
S.  B.  487,  28  L.  R.  A  827,  50  Am.  St.  Rep. 
860;  Citizens'  State  Bank  v.  Nora,  67  Neb. 
68,  88  N.  W.  160,  60  L  R.  A  737. 

Under  the  rule  above  announced,  in  or- 
der for  the  note  to  be  void  in  the  hands  of 
an  Innocent  holder,  the  statute  or  Con- 
stitution must  expressly,  or  "by  necessary 
implication  declare  the  instrument  absolute- 
ly void."  By  necessary  implication  the  stat- 
ute must  declare  the  note  absolutely  void. 
Where  it  is  an  inference  by  the  court  that 
the  instrument  is  void,  because  of  failure  or 
illegal  consideration,  It  is  not  void  as  to  an 
innocent  holder.  It  is  against  the  law  to 
gamble  or  bet  on  games.  A  note  given  for  a 
debt  so  created  is  upon  an  illegal  consid- 
eration and  void  as  between  the  original  par- 
ties not  because  the  statute  so  declares,  or 
because  of  an  implication  from  the  terms  of 
the  statute.  It  is  against  the  law  to  sell 
Intoxicating  liquors  to  an  habitual  drunkard, 
and  a  note  for  such  sale  is  upon  an  illegal 
consideration.  The  statute  does  not  so  de- 
clare, neither  is  it  necessarily  implied  from 
the  wording  of  the  statute  that  it  was  the 
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purpose  of  the  act  to  declare  a  note  bo  given 
void ;  bat  it  la  so,  11  at  all,  because  adjudged 
to  be  upon  an  Illegal  consideration.  The 
Constitution  forbids  the  issue  of  stock  ex- 
cept for  money,  etc.,  but  it  does  not  declare 
a  note  void  executed  for  that  purpose.  It  may 
be  adjudicated  and  determined  that  It  Is  upon 
an  illegal  consideration,  and  therefore  void, 
but  it  Is  not  a  necessary  implication  from  the 
Constitution  that  it  so  declares.  The  stat- 
utes do  not  declare  the  note  void  as  a  pun- 
ishment inflicted  upon  the  corporation,  or 
for  any  other  purpose,  but  the  charter  of  the 
corporation  may  be  forfeited  and  the  stock- 
holders stock  canceled.  The  court  may, 
from  the  constitutional  and  statutory  provi- 
sions, adjudge  and  determine  the  considera- 
tion for  the  note  to  be  illegal  and  therefore 
void,  but  the  statutes  do  not  expressly  so 
declare,  nor  is  It  a  necessary  Implication 
from  the  statutes,  that  they  declare  such 
a  note  void. 

To  hold  the  statute  expressly  or  by  im- 
plication declares  a  note  void  because  it  is 
an  inference  from  the  Constitution  or  stat- 
ute that  the  consideration  therefor  is  illegal 
and  therefore  void,  unless  the  note  is  so  de- 
clared by  statute,  would  be  to  hold  every 
note  based  upon  an  illegal  consideration  void 
In  the  hands  of  a  bona  fide  holder.  That 
such  Is  not  the  rule  is  universally  recog- 
nized by  our  courts  and  all  the  courts,  except 
in  such  cases  where  the  statute,  as  in  Geor- 
gia, provides  the  defenses  a  maker  may  set 
up  against  a  bona  fide  holder,  under  section 
3694  of  that  state's  Code,  "which  declares 
that  such  a  holder,  without  notice,  shall 
be  protected  from  any  defenses  set  up  by  the 
maker,  •  •  •  except  non  est  factum, 
gambling,  or  Immoral  and  Illegal  considera- 
tion, or  fraud  In  its  procurement."  Jones 
v.  Dannenberg,  112  Ga.  426,  37  S.  B.  729, 
62  L.  B.  A.  271.  We  cite  in  support  of  this 
rule  Daniels  on  Neg.  Inst: 

"The  bona  fide  holder  for  value,  who  has  re- 
ceived the  paper  in  the  usual  course  of  business, 
is  unaffected  by  the  fact  that  it  originated  in 
an  illegal  consideration,  without  any  distinction 
between  the  cases  of  illegality  founded  on  moral 
crime  or  turpitude,  which  are  termed  mala  in 
se,  and  those  founded  in  positive  statutory  pro- 
hibition, which  are  termed  mala  prohibita.  The 
law  extends  this  peculiar  protection  to  negoti- 
able instruments  because  it  would  seriously 
embarrass  mercantile  transactions  to  expose  the 
trader  to  the  consequences  of  having  the  bill  or 
note  passed  to  him  impeached  for  some  covert 
defect.  There  is,  however,  one  exception  to  this 
rule,  that  when  a  statute  expressly  or  by  neces- 
sary implication  declares  the  instrument  abso- 
lutely void,  it  gathers  no  vitality  by  its  cir- 
culation in  respect  to  the  parties  executing  it, 
though  even  upon  such  instrument  an  indorser 
may,  as  we  shall  hereafter  see,  be  held  to  be  a 
bona  fide  holder  without  notice.  There  are  very 
few  cases  in  which  the  statute  renders  such  in- 
struments absolutely  void,  and  the  most  im- 
portant, if  not  the  only,  instance  now  to  be  met 
with  are  the  statutes  against  usury  and  gam- 
ing." Daniel  on  Neg.  Inst.  §  197 ;  also  sections 
807  and  808. 

It  will  be  observed  that  in  Thompson  v. 
Samuels,  supra,  our  court  held  a  note  for  a 


gambling  debt  not  absolutely  void  on  the 
ground  that  our  statute  did  not  so  expressly 
declare. 

In  the  case  of  Glider  v.  Hearne,  79  Tex. 
120,  14  S.  W.  1031,  the  rule  stated  by  Dan- 
iels is  recognized  as  to  usury.  The  statute 
of  this  state  provides  that  when  usury  Is 
charged  the  contract  for  interest  is  void. 

We  therefore  hold,  under  the  established 
rule  by  all  or  nearly  all  of  the  courts,  and 
by  all  the  writers  on  negotiable  instruments, 
that  a  note  given  for  the  issuance  of  stock  in 
a  corporation  is  void  as  between  the  original 
parties  to  the  note  and  those  with  notice  or 
who  have  not  paid  value;  but  In  the  hands 
of  the  holder,  who  acquired  it  before  ma- 
turity for  value,  without  notice  of  its  in- 
firmities, and  in  due  course  of  trade,  It  Is 
not  as  to  such  holder  void. 

We  believe  the  trial  court  should  have 
given  the  appellant's  special  Instruction,  and 
the  case  will  be  reversed,  and  here  rendered. 

HALL,  J.  I  respectfully  dissent  from  the 
conclusion  announced  in  the  majority  opin- 
ion that  the  note  Is  valid  In  the  hands  of  an 
innocent  purchaser  for  value.  We  held  in 
Prudential  Life  Insurance  Co.  v.  Smyer,  183 
S.  W.  825,  that  article  12,  §  6,  of  the  state 
Constitution  by  necessary  Implication  inhib- 
ited the  execution  of  a  note  in  payment  for 
stock,  and  rendered  the  note  void,  even  In 
the  bands  of  an  innocent  purchaser.  To  the 
same  effect  Is  Crawford  v.  Davis,  188  S.  W. 
436,  also  by  this  court,  Strudevant  v.  Fal- 
vey,  176  S.  W.  908,  and  Republic  Trust  Co. 
v.  Taylor,  184  S.  W.  772.  It  Is  admitted  that 
article  12,  §  6,  of  the  Constitution,  supra, 
does  not  expressly  declare  that  a  note  given 
for  stock  In  a  corporation  is  void,  nor  does 
it  expressly  declare  that  the  stock  so  dssued 
is  void,  yet  the  Legislature,  by  the  enactment 
of  article  1147  (Vernon's  Sayles'  Civil  Stat- 
utes), has  construed  that  constitutional  pro- 
vision as  a  declaration  that  the  stock  Is 
void,  and  by  that  statute  has  made  it  the 
duty  of  the  Attorney  General  to  file  suit  to 
cancel  the  stock  or  any  renewal  thereof.  The 
terms  "money,"  "labor,"  and  "property"  rea- 
sonably include  every  supposable  considera- 
tion for  which  a  corporation  could  issue  stock, 
except  a  promise,  either  written  or  verbal, 
to  pay  for  It  in  the  future,  and  my  position 
is  that  the  legal  maxim,  "Bxpressio  unius  est 
exclusio  alterius,"  applies,  and  that,  when 
the  Constitution  specifically  names  three  of 
the  only  four  possible  considerations  for 
which  stock  may  be  Issued,  the  fourth  Is 
necessarily  excluded.  In  other  words,  the 
constitutional  {provision  by  necessary  im- 
plication makes  a  note  given  for  stock  as 
well  as  the  stock  itself  void  ab  initio.  If  the 
constitutional  provision  was  "corporations 
may  issue  stock  or  bonds  for  money,  labor  or 
property,"  such  language  would  not  unavoid- 
ably imply  that  an  issue  of  stock  in  exchange 
for  notes  would  make  eitfter  the  stock  or 
the  notes  void  between  the  parties  to  the 
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transaction ;  -bu*  when  tixe  language..  Is  "so 
corporation  shajl  Issue,"  it  Is  mandatory,, 
and  cannot  beheld  to  be  directory  (6.R.  C.  L. 
p.  56,  S  50) ;  and  when  It  farther  declares 
that  stock  shall  not  Issue  "except  for  money 
paid,  labor  done  or  property,  actually  re- 
ceived," I  think  the  necessary  Implication  Is 
that  the  stock  and  the  promise  to  pay  for  it 
as  well  are  both  void.'  The  constitutional 
provision  is  negative  in  its  terms,  and  the 
use  of  negative  words  in  a  statute  or  Con- 
stitution is  conclusive  of  an  intent  to  impose 
a  limitation.  Cooley's  Constitutional  Limita- 
tion (6th  Ed.)  p.  94;  People  ex  rel.  Mooney 
v.  Hutchinson,  172  111.  486,  50  N.  XL  499,  40 
L.  R.  A.  770. 

"Whenever  a  statute  limits  a  thing  to  be  done 
in  a  particular  form,  it  necessarily  includes  in 
itself  a  negative,  vis.  that  the  thing  shall  not  he 
done  otherwise.''  19  Cyc  26,  27. 

The  limitation  here  is  that  any  considera- 
tion for  stock  except  "money  paid,  labor 
done,  or  property  actually  received,"  Is  ab- 
solutely void.  The  purpose  of  the  constitu- 
tional provision  in  question  is  expressed  by 
Judge  Brown  in  O'Bear-Nester  Glass  Co.  v. 
Antiexplo  Co.,  101  Tex.  484,  108  3.  W.  960, 
16  Jj.  R>  A.  <N.  S.)  520,  130  Am.  St.  Rep. 
865: 

"The  purpose  of  the  convention  in  enacting 
that  provision  of  the  Constitution  was  to  secure 
creditors  as  well  as  stockholders  of  corporations 
against  the  practice  which  was  too  common  of 
corporations  issuing  fictitious  stock  and  stock 
upon  an  insufficient  consideration,  whereby  the 
actual  capital  was  much  less  than  the  amount 
represented  by  the  shares  Issued  and  sold  by  the 
corporation.  The  terms  in  which  this  section 
of  the  Constitution  is  expressed  indicate  the 
purpose  that  the  assets  of  the  corporation 
should  he  something  substantial,  and  of  such  a 
character  that  they  could  be  subjected  to  the 
payment  of  claims  against  the  corporation  as 
well  as  to  secure  the  shareholders  in  their  rights 
in  the  capital  stock." 

Evidently  the  writer  of  that  opinion  did 
not  consider  a  promissory  note  as  "something 
substantial."  Notwithstanding  the  fact  that 
Deutschmann,  in  the  case  of  San  Antonio 
Irrigation  Co.  v.  Deutschmann,  102  Tex.  201, 
105  S.  W,  486,  114  S.  W.  1174,  had,  as  an 
attorney,  rendered  valuable  services  for  the 
original  company  under  an  agreement  where- 
by he  should  thereafter  have  one-third  of  the 
stock  in  said  company,  to  be  paid  for  at  such 
time  as  he  could  arrange,  Judge  Brown,  aft- 
er quoting  the  section  of  the  Constitution, 
said: 

"The  contract  which  Deutschmann  sets  up,  by 
which  he  was  not  to  pa/  for  the  stock  say  mon- 
ey at  the  time  of  its  issue,  is  plainly  and  un- 

Suestionably  in  violation  of  the  Constitution  of 
lie  state,  and,  being  in  violation  of  the  Con- 
stitution, that  agreement,  in  so  far  as  it  pro- 
vided that  Deutschmann  should  have  all  the 
time  he  might  find  necessary  in  which  to  pay  for 
his  stock,  was  void." 

It  is  true  that  Duetschmann's  promise  to 
pay  was  verbal,  but,  of  course,  the  rule  Is 
the  same  when  the  promise  to  pay  in  the 
future  is  evidenced  by  a  promissory  note. 
As  sustaining  the  position  last  above  an- 
nounced, Judge  Brown  cites  the  case  of  WJ1- 
191  S.W.-61 


Hams  v.  Evans,  87  Ala.  726,  6  South-  703,  6 
Ii.  R.  A.  218,  in  which  It  is  said  : 

"It  is  too  plain  for  argument  that,  under  the 
evidence,  if  the  plaintiff  can  recover  at  all,  it 
must  be  under  the  third  count,  which  claims  the 
price  agreed  to  be  paid  for  the  sale  of  50  shares 
of  stock  in  the  Decatur  Land  Company.  The 
bill  of  exceptions  sets  out  all  the  evidence,  and 
this  evidence,  in  our  opinion,  shows  a  contract 
in  violation,  of  section  6,  art  14,  of  the  Consti- 
tution (1875),  which  provides  that  'no  corpora- 
tion shall  issue  stock,  or  bonds,  except  for  mon- 
ey,, labor,  done,  or  money  or  property-  actually 
received;  and  all  fictitious  increase  of  stock  oi 
indebtedness  shall  be  void,'  " 

It.  will  be  observed,  as  Is  remarked  by 
Judge  Brown,  after  citing  the  case,  that  this 
provision  of  the  Constitution  of  Alabama  is 
not  quite  as  emphatic  as  our  own.  As 
shown,  that  was  a  case  where  the  seller  of 
stock  had  agreed  to  issue  certificates  in  ex- 
eeas  of  the  amount  paid,  and  the  holding 
was  that  the  agreement  or  promise  to  pay 
waa  void.  The  language  of  the  opinion  Is  In 
part  as  follows-: 

"The  contract  necessarily  implied  by  this 
transaction  is  one  which  seems  to  us  to  he  in 
violation  of  the  section  of  the  Constitution  above 
quoted;  and  this  is  the  consideration  of  the 
defendant's  promise.  *  *  *  A  contract  which 
contemplates  the  violation  of  a  statute,  or  a 
Constitution,  as  a  mode  of  executing  such  con- 
tract, is  illegal  and  void.  It  is  based  on  an 
unlawful  consideration,  and,  if  executory,  can- 
not be  enforced." 

Enabling  statutes  on  the  principle  of  "Mx- 
pressio  unlus  est  excluslo  altering"  implied- 
ly prohibit  any  other  than  the  statutory 
mode  of  doing  the  acts  which  they  authorize. 
Sutherland,  Statutory  Construction,  |  454; 
Parks  v.  West,  102  Tex.  11,  111  S.  W.  726. 
What  is  expressed  is  exlusive  when  it  is  in 
derogation  of  existing  law.  Sutherland,  Stat- 
utory Construction,  g  325.  Before  the  adop- 
tion of  the  Constitution  of  1876,  the  law  did 
not  prohibit  the  sale  of  corporate  stock  upon 
credit,  and  the  provision  in  question  was 
designed  to  remedy  that  evlL 

"In  accordance  with  the  maxim,  'Eixpressio 
nnius  est  exclusio  alterius,'  where  a  statute 
enumerates  the  things  upon  which  it  is  to  op- 
erate, or  forbids  certain  things,  it  is  to  be  con- 
strued as  excluding  from  its  effect  all  those  not 
expressly  mentioned,  and  where  it  directs  the 
performance  of  certain  things  in  a  particular 
manner,  it  forbids  by  implication  every  other 
manner  of  performance."  36  Cyc*  1123. 

The  opinion  in  the  Deutschmann  Case 
and  the  authorities,  cited  therein  by  Judge 
Brown  do  not  hold  that  the  stock  alone  was 
void,  but  that  the  entire  contract  was  void, 
and  this  necessarily  Includes  the  note.  It 
is  admitted  and  universally  held  that  the 
language  of  the  Constitution  necessarily  im- 
plies that  the  stock  1b  void.  Then  why  not 
the  note  also?  The  one  is  the  consideration 
for  the  other;  together  they  evidence  the  il- 
legal transaction;  without  both  there  is  no 
contract  at  alL  They  came  into  existence  at 
the  same  time,  and  if  we  are  to  Infer  that 
by  the  language  of  the  Constitution  one  is 
condemned,  there  is  no  good  reason  why  the 
same  inference  should  not  damn  the  other. 

Believing  that  the  provision  under  coasld- 
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eratlon  necessarily  Implies  that,  not  only  the 
stock,  but  the  written  promise  to  pay  for  It, 
are  .both  void,  I  think  the  trial  .court  proper- 
ly refused  the  special  instruction,  and  that 
its  Judgment  should  be  affirmed. 


RULE  COTTON  OIL  CO.  v.  RUSSELL. 
(No.  8501.) 

(Court  of  Civil  Appeals  of  Texas.   Ft  Worth. 
Jan.  13,  1017.    Rehearing  Denied 
Feb.  10,  1917.) 

1.  Trial  <8=>252(11)— Action  fob  Injttet  to 
Servant  —  Instruction  —  Sufficiency  of 
Evidence. 

Evidence  held  sufficient  to  justify  an  instruc- 
tion in  an  action  for  injury  to  servant  caused  by 
other  cars  colliding  with  the  car  in  which  plain- 
tiff was  working,  that  the  cars  were  not  coupled 
together,  and  that  it  was  the  employer's  duty 
to  keep  them  coupled. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  603;  Dec.  Dig.  «=»252(11).] 

2.  Master  and  Servant  «=»278(18)— Action 
fob  Injury  to  Servant— Verdict  Support- 
ed bt  Evidence. 

In  an  action  for  injury  to  employe  resulting 
from  employer's  negligence  in  not  setting  brakes 
on  freight  cars  and  coupling  them  together,  evi- 
dence held  sufficient  to  sustain  a  verdict  for  the 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  969,  971 ;  Dec.  Dig.  «=» 
278(18).] 

3.  Master  and  Servant  <8=»111(1)— Master's 
Duty— Railroad  Cabs. 

Where  plaintiff  was  employed  by  defendant 
to  unload  freight  cars,  it  was  the  employer's  du- 
ty to  use  all  reasonable  precautions  to  keep  oth- 
er cars  from  rolling  down  a  grade  siding  and  col- 
liding with  the  car  in  which  plaintiff  worked. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  215,  255;  Dec  Dig.  «=> 

4.  Master  and  Servant  «=286(32)— Injury 
to  Servant— Master's  Neouoence— Ques- 
tion fob  Jury. 

Where  the  evidence  showed  that  if  the  em- 
ployer had  coupled  coal  cars  together  they  would 
not  have  collided  with  the  car  in  which  plaintiff 
worked,  and  injured  him,  the  question  of  wheth- 
er the  employer  was  negligent  in  not  doing  so 
was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec  Dig.  «=>286(32)J 

5.  Master  and  Servant  «=»90— Dangerous 
Occupation— Duty  of  Master. 

Where  an  employe  is  engaged  in  a  dan- 
gerous service,  it  is-  the  master's  duty  to  use 
all  reasonable  and  necessary  means  to  protect 
him  against  any  danger  which  might  reasonably 
be  expected  to  arise  from  extraneous  causes,  and 
the  greater  the  peril  to  the  servant,  the  greater 
the  degree  of  care  exacted  of  the  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  1 139;  Dec  Dig.  <8=>90.] 

Appeal  from  District  Court,  Haskell  Coun- 
ty; Jno.  B.  Thomas,  Judge. 

Action  by  J.  W.  Russell  against  the  Rule 
Cotton  Oil  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

J.  M.  Wagstaff,  of  Abilene,  W.  B.  Chap- 
man, of  Anson,  and  Chas.  B.  Coombes,  of 


Stamford,  for  appellant  W.  H.  Murehisen 
and  Clyde  F.  Elkins,  both  of  Haskell,  and 
David  B.  Trammell  and  Theodore  Mack,  of 
Ft  Worth,  for  appellee. 

CONNER,  C.  J.  As  the  case  went  to  trial 
this  suit  was  one  by  the  appellee  Russell 
against  appellant  the  Rule  Cotton  Oil  Com- 
pany, to  recover  damages  resulting  from  per- 
sonal Injuries.  As  alleged  and  substantially 
shown  by  the  evidence,  appellee,  as  one  of  ap- 
pellant's workmen,  was  engaged  in  unloading 
cotton  seed  out  of  a  car  that  had  been  spot- 
ted on  a  switch  track  leading  to  appellant's 
cotton  oil  plant  The  switch  track  extended 
in  the  general  direction  of  north  and  south. 
The  track  connected  with  the  main  line  of  the 
Kansas  City  Mexico  &  Orient  Railway  some 
400  or  500  feet  south  of  the  car  In  which  the 
plaintiff  was  at  work,  and  to  the  latter  point 
there  was  a  distinct  down  grade.  On  the  oc- 
casion in  question,  the  railway  company  was 
engaged  in  switching  one  or  more  can  loaded 
with  cotton  seed  which  were  "kicked  In"  on 
the  switch  track  from  the  south  end.  Some 
distance  to  the  north  two  loaded  coal  cars 
were  standing  on  the  switch  track;  yet  far- 
ther north  were  one  or  more  other  cars 
which  were  also  spotted  on  the  switch  track 
between  the  coal  cars  and  the  car  in  which 
the  plaintiff  was  at  work.  When  the  two 
cars  of  cotton  seed  were  kicked  in  on  the 
switch  track  at  Its  south  end,  they  progress- 
ed until  they  came  In  contact  with  the  two 
coal  cars  mentioned.  The  cars  loaded  with 
cotton  seed  coupled  to  the  first  coal  car,  and 
these  cars  rolled  but  a  short  distance  and 
stopped.  The  coal  car  farthest  to  the  north, 
however,  continued  to  roll,  and,  gathering 
momentum,  struck  the  other  cars  that  had 
been  spotted  on  the  switch  track  north  of  the 
coal  cars  and  south  of  the  car  In  which  the 
plaintiff  was  at  work,  and  all  then  proceeded 
north  with  sufficient  momentum  to  break 
some  of  the  couplings,  and  struck  the  car  in 
which  plaintiff  was  at  work,  threw  him  oat, 
and  Injured  him. 

The  plaintiff  alleged  negligence  on  the  part 
of  the  cotton  oil  company  in  a  failure  to 
warn  him  of  the  danger  involved  in  the 
switching,  and  In  a  failure  to  have  the  brakes 
on  the  two  coal  cars  properly,  set  and  to  have 
these  two  cars  coupled  together.  The  defend- 
ant replied  by  a  general  denial  and  a  general 
plea  of  assumed  risk,  hut  the  trial  upon  the 
issues  indicated  resulted  In  a  final  Judgment 
for  the  plaintiff  In  the  sum  of  $7,500. 

[1]  Appellant  presents  but  two  assignments 
of  error.  The  first  reads  as  follows: 

"The  court  erred  in  the  main  charge  to  the 
jury  as  one  of  the  grounds  of  recovery  against 
this  defendant  that  they  might  find  against  this 
defendant  in  case  they  found  that  the  defendant 
negligently  failed  to  couple  the  cars  on  the  sid- 
ing, there  being  no  evidence  to  justify  said 
charge  and  there  being  no  evidence  to  show  that 
it  was  the  duty  of  the  defendant  to  keep  the 
cars  coupled." 
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The  sufficiency  of  the  evidence  to  authorize 
the  conclusion  that  the  coal  car  farthest 
north  was  not  coupled  to  the  one  Just  south 
can  hardly  be  disputed.  To  Illustrate:  The 
brakeman  who  did  the  switching  when  the 
cars  loaded  with  seed  were  kicked  in  on  the 
switch  track  testified,  among  other  things, 
that: 

"There  were  some  three  or  four  cars  between 
the  one  we  coupled  into  and  the  one  in  front  of 
the  seed  conveyor.  There  were  two  coal  cars  and 
one  or  two  box  cars  between  me  and  the  seed 
conveyor.  We  coupled  into  the  coal  car,  and  it 
stopped,  and  the  cars  I  was  on  stopped.  Of 
course  it  the  other  coal  car  had  been  coupled  in- 
to the  one  we  coupled  into  it  would  have  held  It, 
and  it  would  have  stopped  also.  That  coal  car 
went  on  down  south,  some  90  feet,  I  guess,  be- 
fore it  hit  the  box  cars.  As  to  whether  it 
gained  In  speed,  will  say  it  was  running  down 
grade." 

Indeed,  it  Is  assumed  In  appellant's  proposi- 
tion under  the  assignment  that  this  coal  car 
was  not.  coupled,  and  while  It  seems  no  wit- 
ness testified  that  It  was  the  specific  duty  of 
the  appellant  company  to  couple  cars,  It  was 
undoubtedly  Its  duty  to  exercise  at  least  or- 
dinary care  to  provide  the  plaintiff  with  a 
safe  place  to  work,  and  to  that  end  to  do  all 
things  that  a  reasonably  prudent  and  care- 
ful person  would  do  to  accomplish  the  result 
The  evidence  shows  that  the  switch  track 
was  Intended  for  the  exclusive  use  of  the  oil 
mill  company ;  that  as  cotton  seed,  coal,  and 
other  material  needed  by  the  oil  company  was 
shipped  In  over  the  railway,  the  cars  Into 
which  such  material  was  loaded  were  placed 
by  the  railway  company  upon  the  switch 
track  described,  and  spotted  at  such  places 
as  the  employes  of  the  oil  mill  company  Indi- 
cated. A  Mr.  McElreath  was  appellant's  su- 
perintendent, and  the  testimony  shows  that  it 
was  his  duty  to  "keep  the  mill  up  In  first- 
class  shape  to  get  the  best  results,  load  and 
unload  cars,  or  have  it  done;  in  fact,  to 
look  after  everything  that  came  up  to  keep 
the  mill  In  operation,"  and  "to  see  and  know 
about  the  placing  of  cars  on  our  switch  track 
there."  Mr.  McElreath  testified,  among  oth- 
er things,  that: 

"It  was  the  custom  of  the  oil  mill  to  always 
set  the  brakes  on  the  cars  we  were  loading  or 
unloading.  •  •  •  Sometimes  on  the  north 
end  of  the  track  we  leave  loaded  and  unloaded 
cars  without  setting  the  brakes.  We  did  not 
do  that  on  the  south  end.  It  was  not  only  our 
custom,  but  our  duty,  to  set  the  brakes  and  see 
that  they  were  set." 

This  witness  further  testified  that  on  the 
occasion  in  question  he  knew  that  the  com- 
pany had  some  loaded  cars  of  seed  at  the 
station  and  knew  that  the  next  thing  to  do 
with  the  cars  would  be  to  drop  them  in  on 
the  switch.   He  said: 

"I  did  not  know  whether  they  would  put  them 
in  there  or  not.  They  usually  did.  I  knew  that 
following  the  usual  custom  they  would  drop  the 
cars  in  there  that  day.  *  •  •  I  knew  at  that 
time  that  this  deaf  and  dumb  employ*  [the 
plaintiff]  was  at  work  unloading  seed.  I  knew 
that  he  was  depending  on  me  to  give  him  warn- 
ing in  the  event  of  any  danger  Of  anything. 
I  believe  there  were  two  coal  cars  on  the  siding 


that  .morning.  The  end  of  the  last  coal  car 
south  was  about  even  or  opposite  the  north  end 
of  the  hullhouse.  It  was  about  130  yards  from 
the  south  end  of  the  switch  to  the  south  end  of 
the  hullhouse.  •  •  •  These  two  cars  were 
standing  together.  I  think  they  were  coupled 
together,  but  I  am  not  certain.  •  •  •  Those 
cars  in  between  the  coal  cars  and  the  car  Russell 
was  in  were  not  coupled  together.  It  set  one  of 
the  coal  cars  in  motion  and  two  other  cars  in 
motion,  and  set  the  car  Russell  was  in  in  mo- 
tion, and  went  on  some  distance  north  with 
sufficient  force  and  speed  to  partially  knock  the 
trucks  from  under  another  car.  *  *  *  I 
would  guess  it  was  about  120  feet  or  something 
like  that  from  the  north  end  of  the  last  coal 
car  down  to  the  south  end  of  the  one  Russell 
was  working  in.  •  •  •  During  the  time  that 
Mr.  Russell  worked  under  my  management  he 
never  did  have  anything  to  do  with  the  setting 
of  brakes  on  the  cars.  The  only  way*  he  could 
have  known  whether  the  cars  were  coupled  to- 
gether or  the  brakes  set  would  be  to  be  out  and 
look  at  them.  That  wasn't  any  part  of  his 
duty." 

[2-f]  Without  quoting  further  from  the 
evidence,  we  think  it  will  be  sufficient  to 
say  that  It  has  been  carefully  examined,  and 
as  presented  to  us  we  think  it  fully  sufficient 
to  support  the  verdict  of  the  Jury  upon  all 
of  the  issues  of  negligence  presented  in  the 
plaintiff's  petition.  It  was  the  duty  of  ap- 
pellant, in  the  operation  of  Its  grade  switch- 
es, down  which  cars  would  roll  by  force  of 
gravity  and  collide  with  the  car  in  which 
the  plaintiff  was  at  work,  to  use  all  reason- 
able precautions  to  secure  such  cars  against 
starting  or  against  escaping  from  control. 
There  is  clear  evidence  to  the  effect  that  if 
appellant  had  adopted  the  precaution  of  hav- 
ing the  coal  cars  coupled  together  the  acci- 
dent would  not  have  happened,  and  we  think 
It  was  for  the  Jury  to  aay  whether  appel- 
lant was  negligent  in  not  having  adopted 
this  among  other  precautions.  As  said  In 
the  case  of  Missouri  Pacific  Railway  Co.  v. 
Watts,  63  Tex.  649: 

"Where  the  employe  is  engaged  in  a  dangerous 
service,  it  is  the  duty  of  the  master  to  use  all 
reasonable  and  necessary  means  to  protect  him 
against  any  superadded  danger  that  might  be 
reasonably  expected  to  arise  from  extrinsic 
causes.  In  such  cases  the  greater  the  peril  to 
the  servant  on  account  of  the  nature  of  the 
service,  so  also  the  greater  the  degree  of  care 
and  prudence  exacted  of  the  master  in  protect- 
ing him  against  an  increase  of  the  danger  aris- 
ing from  extrinsic  causes." 

In  the  case  of  Continental  Trust  Co.  v. 
Toledo,  St  Louis  &  K.  C.  Railway  Company, 
87-  Fed.  133,  32  C.  C.  A.  44,  the  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit  said: 

"The  master's  duty  is  to  exercise  ordinary 
and  reasonable  care  to  furnish  a  reasonably  safe 
working  place  for  his  employe,  having  regard  to 
the  danger  of  the  service  and  the  peril  to  which 
the  employe  will  be  exposed  from  the  failure 
to  exercise  such  care.  From  the  brief  review  of 
the  facts  which  we  have  given,  we  feel  no  doubt 
that  the  master  failed  in  the  performance  of  his 
duty.  The  grade  of  the  coal  track  rendered  it  a 
dangerous  location  on  which  to  place  15  or  16 
heavily  loaded  cars  without  any  means  of  pre- 
venting their  escape  onto  the  main  track,  except 
by  the  setting  up  of  the  brake  on  the  car  nearest 
thereto.  The  appellant,  even  if  a  derail  switch  or 
blocks  were  not  necessary,  might  and  ought  to 
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have  secured  the  cars  by  having  the  brakes  set 
up  on  each  of  them.  Instead  of  that,  the  rale 
of  the  appellant  only  required  the  brakes  to  be 
set  up  on  the  one  car  nearest  to  tile  main  track. 
He  knew  the  character  of  the  grade  on  the  coal 
track,  and  the  danger  of  cars  escaping  therefrom 
onto  the  main  track,  and,  with  this  knowleilpe, 
he  failed  to  exercise  proper  care  to  guard 
against  it." 

See,  also,  G.,  H.  &  8.  A.  Ry.  Co.  v.  John- 
son, 24  Tex.  Civ.  App.  180,  58  S.  W.  622 
(writ  denied  94  Tex.  705,  59  8.  W.  xv) ;  Wel- 
lington v.  Pelletier,  178  Fed.  908,  97  C.  O. 
A.  458,  26  L.  R.  A.  (N.  S.)  719;  Continental 
Trust  Co.  y.  Toledo,  St  I*  &  K.  O.  Ry.  Co., 

87  Fed.  138,  32  0.  O.  A.  44;  Casey  v.  Kelly- 
Atkinson  Construction  Company,  .240  111.  416, 

88  N.  fl.  982;  Moyse  v.  Northern  Pac  Ry. 
Co.,  41  Mont  272,  108  Pac.  1062;  Jones  v. 
Kansas  City,  F.  S.  &  M.  R.  R.  Co.,  178  Mo. 
528,  77  S.  W.  890,  101  Am.  St.  Rep.  434; 
Koerner  v.  St  Louis  Car  Company,  209  Mo. 
141,  107  S.  W.  481,  17  I*  R.  A.  (N.  S.)  292; 
International  &  G.  N.  Ry.  Co.  v.  Walters 
(Sup.)  179  S.  W.  854;  3  Labatt's  Master  & 
Servant  I  1111,  pp.  2924-2926;  Id.  5  1110, 
pp.  2921,  2922;  Cartwrlght  v.  C&node,  106 
Tex.  602,  171  S.  W.  696;  Texas  Brokerage 
Co.  t.  John  Barkley  &  Co.,  49  Tex.  Civ.  App. 
632,  109  S.  W.  1001;  Scott  v.  Texas  Central 
R.  Co.,  60  Tex.  Civ,  App.  281, 127  S.  W.  849 ; 
Cone  v.  Belcher,  57  Tex.  Civ.  App.  493,  124 
S.  W.  149;  Citizens'  Ry.  Co.  v.  Griffin,  49  Tex. 
Civ.  App.  569,  109  S.  W.  999. 

Appellant's  remaining  assignment  urges  er- 
ror in  the  action  of  the  court  in  refusing  to 
give  a  peremptory  instruction  in  its  favor  on 
the  ground  that  there  was  "no  sufficient  evi- 
dence of  negligence  on  the  part  of  .the  defend- 
ant to  authorize  the  case  to  be  submitted  to 
the  jury."  We  think  what  we  have  already 
said  is  sufficient  to  dispose  of  this  assign- 
ment 

Both  assignments  of  error  are,  accordingly, 
overruled,  and  the  judgment  is  affirmed. 


HOUSTON,  B.  ft  W.  T.  RT.  CO.  t.  BRACKIN 
et  at  (No.  136.) 

(Court  of  Civil  Appeals  of  Texas.  Beaumont. 
Dec.  4,  1916.   On  Motion  for  Rehearing, 
Jan.  31,  1917.) 

1.  Cabriebs  <8=>122— Carriage  or  Goods- 
Duty  to  Minimize  Loss. 

The  consignee  of  goods  damaged  in  transit 
must  receive  them  if  the;  are  not  wholly  worth- 
less, and  handle  them  as  best  he  can  to  min- 
imize the  damage. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |$  537,  538,  557-559;  Dec.  Dig.  «=> 
122.] 

2.  Carriers  «=>133 — Oabbiagx  or  Goods— Ao- 

TIONB— EVIDENCE. 

In  suit  by  consignee  against  a  carrier  for 
damages  to  goods  alleged  to  have  been  caused 
by  the  carrier's  negligence,  it  is  proper  to  allow 
the  consignee  to  show  what  efforts  he  made  to 
minimize  the  damage. 

(Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ${  683-587,  606 ;  Dec.  Dig.  ®=>133.] 


3.  Carriers  <&=  183— Carriage  ot  Goods— Ac- 
tions—Evidence. 

In  action  by  . consignee  for  damages  to  goods 
in  transit  it  was  not  error  to  admit  testimony 
that  he  tried  to  sell  the  goods,  but  certain  firms 
refused  to  make  an  offer  on  them,  where  the 
consignee  specifically  stated  that  such  evidence 
was  to  show  consignee's  efforts  to  minimize  dam- 
ages and  not  to  establish  value  of  the  shipment 
or  its  lack  of  value. 

[Ed.  Note— For  other  cases,  see  Carriers, 
Cent  Dig.  ft  583-587,  606;  Dec.  Dig.  <S=»133l 

4.  Evidence  «=>536— Opinion  Evidence — 
Experts  —  Qualification  —  Damages  to 
Sweet  Potatoes. 

In  action  by  consignee  for  damages  to  sweet 
potatoes  shipped,  such  consignee,  having  been  a 
farmer  raising  and  handling  sweet  potatoes  for 
20  years  or  more,  was  qualified  to  testify  as  to 
the  value  for  eating  purposes  of  sweet  potatoes 
after  going  through  a  heat 

[Bid.  Note. — For  other  cases,  see  Evidence. 
Cent.  Dig.  gf  2343,  2344,  2347;  Dec.  Dig.  «=» 
636.] 

5.  Appeal  and  Error  «=»1052(8)— Harmless 
Error, 

In  such  action,  even  if  testimony  that  the 
potatoes  had  no  value  for  eating  purposes  was 
objectionable,  it  was  not  prejudicial,  in  view  of 
testimony  of  other  witnesses  that  the  potatoes 
had  no  market  value  for  any  purpose. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4177;  Dec  Dig.  «=>1052 
(8).] 

6.  Evidence  «=>543(4)— Opinion  Evidence- 
Experts— Qualification— Market  Value. 

In  such  action,  testimony  of  consignee  that 
the  potatoes  did  not  have  any  market  value 
when  received  was  not  open  to  objection  that 
he  did  not  know  anything  about  the  market 
value  of  damaged  potatoes  at  such  place,  where 
it  appeared  that  he  was  a  farmer  and  had  been 
in  the  business  of  raising  and  shipping  potatoes 
for  20  years  or  more. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2358;  Dec.  Dig.  «=>643(4).] 

7.  Carriers  «=>135— Carriers  or  Goods- 
Measure  of  Damages. 

The  measure  of  damages  for  negligent  in- 
jury to  goods  shipped  is  the  difference  between 
the  market  value  of  the  injured  goods  at  the 
destination  and  what  they  would  have  brought 
in  the  market  at  the  destination  in  the  condi- 
tion they  would  have  been  in  had  the  carrier 
not  been  negligent ;  the  freight  if  not  prepaid, 
being  deductible  from  such  amount 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ff  600,  602;  Dec  Dig.  «=>135.] 

&  Trial  <8=>357— Special  Finding— Respon- 
siveness to  Evidence  Admitted  for  Spe- 
cial Purpose. 
In  action  for  damages  to  goods  shipped,  evi- 
dence that  the  carrier  sold  the  goods  after  be- 
ing advertised  for  $145  did  not  conflict  with 
an  answer  of  the  jury  to  special  issue  that  the 
goods,  when  tendered  to  the  consignee,  had  no 
market  value,  where  evidence  of  such  sale  was 
offered  for  the  limited  purpose  of  showing  that 
the  carrier  had  complied  with  its  statutory  duty 
to  advertise  and  sell  goods  refused  by  the  con- 
signee. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent. 
Dig.  |  855;  Dec  Dig.  «s»357.] 

On  Motion  for  Rehearing. 

9.  Evidence  ®=»3 17(10)— Hrabsat — Conver- 
sations with  Third  Persons. 
In  an  action  against  carrier  for  loss  of  a 
contract  for  the  sale  of  goods  due  to  their  be- 
ing delivered  m  a  damaged  condition,  it  was  im- 
proper to  permit  plaintiff  to  reproduce  state- 


»For  other  cases  see  same  toolo  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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menta  made  to  him  by  the  prospective  purchaser 
regarding  the  damaged  condition  of  the  goods,  or 
conversations  other  than  those  essential  to  show 
the  consummation  of  the  contract  of  sale  and 
the  purchaser's  rejection  of  the  goods  after  de- 
livery at  destination. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  1183 :  Dec.  Dig.  «J=»817(10).] 

10.  Appeal  and  Ebbob  <f=»1052(8)— Harm- 
less Erbob— Admission  or  Evidence. 

In  such  action,  error  in  admitting  testi- 
mony of  statements  of  prospective  buyer  re- 
garding the  damaged  condition  of  the  goods  was 
not  reversible,  where  the  testimony  in  the  case 
overwhelmingly  showed  negligence  Of  the  car- 
rier, causing  great  damage  to  the  shipment,  and 
that  the  consignee  did  everything  a  reasonably 
prudent  person  would  have  done  to  dispose  of  the 
consignment  and  save  what  damage  he  could. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4177;  Dec.  Dig.  <8=»1062 
(8).] 

11.  Costs  <S=>234— On  Appeal— Reformation 
of  Judgment. 

Where  the  judgment  was  reformed  and  af- 
firmed and  appellees  recovered  a  less  amount 
than  in  the  lower  court,  costs  were  adjudged 
against  appellees. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  SS  892-899;  Dec.  Dig.  «=>284.] 

Appeal  from  Hardin  County  Court;  W.  W. 
Dies,  Judge. 

Action  by  J.  D.  Brackln  and  others  against 
the  Houston,  East  &  West  Texas  Railway 
Company  and  another.  From  Judgment  for 
plaintiffs,  the  named  defendant  appeals.  Af- 
firmed. 

See,  also,  180  S.  W.  285. 

Hlghtower,  Orgaln  ft  Butler,  of  Beaumont, 
and  Baker,  Botts,  Parker  ft  Garwood,  of  Hous- 
ton, for  appellant  V.  A.  Collins,  of  Beau- 
mont, and  W.  S.  Parker  and  A.  I*  Bevil,  both 
of  Kountze,  for  appellees. 

CONLBY,  0.  J.  This  suit  was  filed  In  the 
county  court  of  Hardin  county,  Tex.,  by  plain- 
tiffs (appellees)  against  the  Gulf,  Colorado  ft 
Santa  Fe  and  Houston,  East  ft  West  Texas 
Railway  Companies,  seeking  to  recover  the 
sum  of  $305.06,  alleged  damages  to  a  ship- 
ment of  sweet  potatoes  shipped  from  Honey 
Island,  Tex.,  on  the  14th  of  October,  A.  D. 
1913,  to  Houston,  Tex.,  but  on  account  of  the 
alleged  delay  in  the  movement  of  said  car 
and  the  failure  of  the  defendants  to  keep  the 
vents  of  said  car  open,  said  potatoes  were 
caused  to  be  heated,  and  decayed  and  spoiled, 
and  became  worthless  to  appellees,  to  their 
damage  In  the  sum  of  $305.06.  Defendants 
answered  by  general  demurrer  and  general 
denial,  and  specially  answering  that,  when 
the  defendant,  Houston,  East  ft  West  Texas 
Railway  Company,  received  said  car  of  pota- 
toes it  forwarded  it  In  a  reasonably  expedi- 
tious manner,  and  upon  the  first  available 
train,  and  when  same  reached  Houston,  the 
defendant  notified  the  consignee,  but  that  the 
consignee  refused  to  accept  said  potatoes, 
although  they  were  at  said  time  in  a  good 
state  of  preservation,  or  at  least  were  not 


totally  destroyed,  many  of  said  potatoes  being 
sound,  and  had  such  potatoes  been  accepted  by 
consignee,  said  shipment  would  have  been 
handled  in  a  profitable  way,  but  after  said  car 
was  refused  by  the  consignee,  the  defendant 
advertised  for  sale  the  contents  of  same,  for 
the  time,  and  In  the  manner  provided  by  law, 
and  sold  same  and  applied  the  proceeds  there- 
of to  the  payment  of  the  freight  and  the  expen- 
ses of  the  sale.  At  a  former  trial  of  the  case, 
there  was  a  Judgment  in  favor  of  the  Gulf, 
Colorado  ft  Santa  Fe  Railway  Company,  and 
against,  the  appellee,  and  in  favor  of  the  ap- 
pellees against  the  appellant,  Houston,  Bast 
ft  West  Texas  Railway  Company,  but  on  ap- 
peal the  cause  was  reversed  as  to  the  Houston, 
East  ft  West  Texas  Railway  Company,  and 
sent  back  to  the  lower  court  for  a  new  trial. 
180  S.  W.  285.  On  November  23,  1915,  on  a 
trial  before  a  jury,  a  verdict  was  again  re- 
turned against  the  appellant  Houston,  Bast 
ft  West  Texas  Railway  Company,  on  special 
Issues,  and  the  court  thereafter  entered  a 
Judgment  in  favor  of  the  appellees  and  against 
the  appellant  for  the  sum  of  $305.06.  There- 
after, In  due  time,  an  appeal  was  perfected 
from  said  Judgment  to  this  court 

Appellant's  first  assignment  of  error  is  as 
follows: 

"The  court  erred  in  permitting  the  witness  J. 
D.  BracHn  to  testify,  over  the  defendant's  ob- 
jection, that  Ziegler,  of  Houston,  Tex.,  stated 
to  the  witness  that  the  car  of  potatoes  was 
worthless,  the  objection  of  appellant  being  that 
said  statement  made  by  Ziegler  was  a  conclu- 
sion, and  the  statement  of  one  not  shown  to 
be  qualified  to  know,  and  also  because  it  was 
hearsay." 

The  record  affecting  the  Introduction  of 
this  evidence  reflects  the  following  light: 
While  Mr.  Brackln,  one  of  the  appellees,  was 
testifying,  his  counsel  propounded  to  him  the 
following  question: 

"Q.  I  will  ask  you,  Mr.  Brackin,  if  you  at- 
tempted to  do  anything  with  the  potatoes  after 
you  found  them  in  that  condition,  and,  if  so, 
what?" 

Appellant's  counsel  urged  the  objection  that 
such  evidence  was  Immaterial  and  Irrelevant 
Appellees'  counsel,  answering  the  objection, 
stated  to  the  court  that  the  evidence  was  in- 
troduced for  the  purpose  of  showing  that  the 
appellees  had  complied  with  the  duty,  incum- 
bent upon  them  by  law,  to  show  that  they 
exercised  reasonable  diligence  to  minimize 
the  loss  resulting  from  the  negligence  of  the 
appellant,  and  that  the  evidence  was  intro- 
duced to  show  that  they  tried  to  sell  the 
potatoes;  that  Mr.  Ziegler  was  the  man  they 
had  contracted  with  to  take  the  potatoes,  but 
that  the  condition  was  such  that  he  declined 
to  take  them.  It  appears  to  us  that  the  an- 
swer of  the  witness  to  this  question  was  sim- 
ply an  explanation  as  to  why  the  party  to 
whom  the  potatoes  were  shipped,  and  who 
had  contracted  to  buy  them,  would  not  take 
them.  Under  the  explanation  of  the  evidence 
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offered  by  appellees'  counsel,  the  question 
was  neither  asked,  nor  was  the  answer  given, 
to  prove  that  the  potatoes  had  no  value,  but, 
as  explained  by  appellees'  counsel,  it  was 
offered  to  meet  the  burden  the  law  put  upon 
the  appellees  to  dispose  of  the  shipment  of 
potatoes,  if  possible,  to  minimize  the  loss. 
We  think  the  evidence  was  admissible  for  the 
purpose  for  which  it  was  offered.  Even  If  it 
should  be  conceded  that  this  evidence  came 
within  the  hearsay  rule,  still  there  is  other 
and  ample  evidence  in  the  record  from  which 
the  jury  could  have  based  the  finding  that  the 
potatoes  were  worthless,  and  this,  on  state- 
ments other  than  this  made  by  Mr.  Ziegler. 
Under  such  circumstances,  the  error,  if  any, 
would  be  harmless.  Lord  v.  Inc.  Co.,  27  Tex. 
Civ.  App.  189,  65  S.  W.  699 ;  Railway  Co.  v. 
Russell,  40  Tex.  Civ.  App.  114,  88  S.  W.  379; 
Railway  Co.  v.  Baker,  36  Tex  Civ.  App.  642, 
81  8.  W.  87 ;  Railway  Co.  v.  Baumgarten,  31 
Tex.  Civ.  App.  263,  72  S.  W.  78.  The  first 
assignment  of  error,  is,  therefore,  overruled. 
The  second  assignment  of  error  is  as  follows: 

"The  court  erred  to  the  prejudice  of  the  ap- 
pellant in  permitting  the  witness  J.  D.  Brackin 
to  testify  that  he  went  to  see  the  firms  of  Desel 
&  Boettcher  and  Hencke  &  Pillot,  and  tried  to 
sell  them  said  car  of  potatoes,  telling  them  what 
the  condition  of  the  potatoes  was,  and  that  said 
firms  refused  to  make  any  offer  upon  said  car, 
but  stated  that  they  couldn't  handle  them,  said 
testimony  being  admitted  over  the  objection  of 
defendant,  timely  made,  said  objection  being 
that  said  evidence  was  immaterial  and  irrelevant 
to  any  issue  in  the  case,  and  that  said  facts  do 
not,  in  any  way,  tend  to  show  the  market  value 
of  said  potatoes  at  the  time  they  were  tendered 
the  consignee." 

[1-3]  Under  this  assignment  it  Is  contend- 
ed that  the  fact  that  the  above  produce 
dealers  refused  to  buy  the  shipment,  they 
not  having  examined  the  potatoes,  is  im- 
material and  irrelevant,  and  does  not  tend 
to  establish  that  the  potatoes  had  not  mar- 
ket value.  The  law  places  upon  the  con- 
signee of  goods  damaged  in  transit  the  bur- 
den of  receiving  them  if  they  are  not  wholly 
worthless,  and  handling  them  as  best  he  can 
to  minimize  the  damage;  and,  in  a  suit  by 
a  consignee  against  a  carrier  for  damages 
to  goods  alleged  to  have  been  caused  by  the 
negligence  of  the  carrier,  it  is  entirely  prop- 
er to  allow  the  consignee  to  show  what  ef- 
forts he  made  to  minimize  the  damage.  In 
the  introduction  of  this  evidence,  it  was 
specifically  stated  to  the  court  that  that 
was  the  object  and  purpose  of  such  evi- 
dence, and  that  it  was  not  Introduced  for 
the  purpose  of  establishing  value  of  the  ship- 
ment, or  its  lack  of  value.  Counsel  for  ap- 
pellant did  not  ask  for  any  special  charge 
of  the  court  limiting  the  effect  of  this  evi- 
dence. We  think  It  was  admissible  for  the 
purpose  for  which  it  was  introduced.  Ap- 
pellant's second  assignment  of  error  is  there- 
fore overruled. 

The  third  assignment  of  error  Is  as  fol- 
lows: 


"The  court  erred  to  the  prejudice  of  this  de- 
fendant in  permitting  the  witness  J.  D.  Brackin 
to  testify,  over  the  objection  of  the  defendant, 
as  to  whether  or  not,  after  the  potatoes  go 
through  a  heat,  they  are  of  any  value  in  the 
market  for  eating  purposes,  said  objection  be- 
ing because  that  is  not  the  test  in  fixing  the 
market  value,  and,  further,  because  the  witness 
was  not  qualified,  the  answer  of  witness  being, 
'Well,  it  is  of  no  value  for  eating  purposes,  be- 
cause it  is  only  a  matter  of  a  few  hours,  some- 
thing like  36  hours,  until  they  are  in  a  rotten 
state,  beginning  to  rot,  you  know.  Of  course, 
you  know  you  can  cut  a  chunk  of  that  rot  off, 
and  yet  you  can  taste  it  in  the  potatoes  if  you 
attempt  to  eat  it' " 

[4,  E]  There  is  no  merit  in  this  assignment 
of  error,  in  so  far  as  it  is  based  on  the 
proposition  of  the  witness  not  being  quali- 
fied. The  evidence  shows  that  he  has  been 
a  farmer,  raising  and  handling  sweet  po- 
tatoes for  20  years  or  more.  Of  course,  the 
general  market  value  of  the  potatoes  is  the 
real  test  in  proving  the  measure  of  dam- 
ages, but  if  you  take  from  the  potatoes  their 
value  as  a  human  food,  you  have  affected 
certainly  the  market  value.  It  is  not  to 
be  inferred  from  this  answer  of  the  witness 
that  the  potatoes  would  not  have  a  market 
value  as  food  for  stock  However,  this 
witness,  further  on  in  his  testimony,  as 
well  as  other  witnesses,  testified  that  the 
potatoes  had  no  market  value  for  any  pur- 
pose. Even  if  this  evidence  was  objection- 
able, we  do  not  think  it  was  prejudicial. 
This  assignment  of  error  is  therefore  over- 
ruled. 

The  fourth  assignment  of  error  Is  as  fol- 
lows: 

"The  court  erred  to  the  prejudice  of  defend- 
ant in  permitting  the  witness  J.  D.  Brackin  to 
testify,  over  the  objection  of  defendant,  as  to 
whether  or  not  said  car  of  potatoes  was  of  any 
market  value  at  the  time  the  witness  opened 
the  car  at  Houston,  Tex.,  the  objection  being 
made  that  the  witness  should  state  what  condi- 
tion the  potatoes  were  in,  and,  said  objection 
being  overruled,  the  witness  permitted  to  state 
that  said  potatoes  did  not  have  any  market  val- 
ue at  said  time,  and,  further,  because  it  appears 
from  the  witness'  testimony  that  he  did  not 
know  anything  about  the  market  value  of  dam- 
aged potatoes  in  Houston." 

[I]  The  witness  in  this  case  described  in 
detail  the  condition  of  the  potatoes  when  he 
opened  the  car.  He  also  gave  the  basis  for 
his  knowledge  as  to  the  market  value  of  the 
potatoes.  The  evidence  is  uncontradicted 
that  he  is  a  farmer,  and  has  been  in  the 
business  of  raising  and  shipping  potatoes 
for  20  years  or  more.  There  is  no  merit  in 
this  assignment,  and  it  is  overruled. 

The  fifth  assignment  of  error  Is  as  fol- 
lows: 

'The  court  erred  to  the  prejudice  of  the  de- 
fendant in  failing  and  refusing  to  give  to  the 
jury,  after  having  refused  special  charge  No.  1, 
defendant's  special  charge  No.  2,  to  the  effect 
that  the  plaintiffs  were  entitled  to  recover  of  the 
defendant  the  sum  of  $94,  and  no  more,  and  to 
return  a  verdict  in  favor  of  plaintiffs  for  that 
amount.'' 

[7]  The  court  correctly  refused  appellant's 
charge  No.  2,  as  the  measure  of  damages  in 
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a  salt  of  this  nature  Is  the  difference  be- 
tween the  market  value  of  the  goods  injured 
by  the  negligence  of  the  carrier,  at  the  des- 
tination, and  what  they  would  have  brought 
In  the  market  at  the  place  of  destination 
In  the  condition  they  would  have  been  in 
had  the  company  not  been  guilty  of  negli- 
gence In  transporting  them;  and,  if  the 
freight  has  not  been  prepaid,  It,  of  course, 
should  be  deducted  from  such  amount  Rail- 
way Co.  v.  Fagan,  72  Tex.  132,  9  S.  W.  749, 
2  L.'  R.  A.  75, 13  Am.  St.  Rep.  776;  Railway 
Co.  v.  Jarrell,  38  Tex.  Civ.  App.  426,  86  S. 
W.  632;  Railway  Co.  v.  Ball,  80  Tex.  602, 
16  S.  W.  441.  There  is  no  merit  in  this  as- 
signment, and  it  Is  overruled. 

Appellant's  sixth  assignment  of  error  Is 
as  follows: 

"The  court  erred  to  the  prejudice  of  the  de- 
fendant in  submitting  to  the  jury  special  ques- 
tion No.  3,  as  shown  by  its  main  charge,  for  the 
reasons  set  forth  in  its  written  exception  and 
objections  filed  to  said  charge." 

Under  special  Issue  No.  3,  the  court  asked 
the  Jury  the  following  question: 

"What  was  the  reasonable  market  value  of 
said  potatoes  at  Houston,  the  point  of  destina- 
tion, at  the  time  said  potatoes  should  have 
reached  Houston  by  due  course  of  shipment?' 

— to  which  the  Jury  answered  "70  cents 
per  bushel."  This  charge  submitted  the  cor- 
rect measure  of  appellees'  damages.  The 
only  error  the  court  made  in  the  matter 
was  in  not  deducting  the  undisputed  amount 
of  the  transportation  charge  from  Honey 
Island  to  Houston,  which  will  be  discussed 
in  a  subsequent  assignment  This  assign- 
ment is  therefore  overruled. 

[I]  Appellant's  seventh  assignment  of  er- 
ror Is  as  follows: 

"That  the  answer  of  the  jury  to  special  issue 
No.  7  is  without  adequate  evidence  to  support 
the  same,  and  is  against  the  great  preponderance 
of  the  evidence,  and  the  evidence  is  insufficient  to 
support  the  same,  in  that  the  jury  answered  said 
question  No.  7,  to  the  effect  that  at  the  time  said 
car  of  potatoes  reached  Houston,  and  it  was 
tendered  to  consignee,  said  shipment  had  no 
market  value,  when  the  evidence,  without  con- 
tradiction, shows  that  five  or  six  days  after  said 
shipment  was  refused  by  the  plaintiff,  it  was 
sold  at  public  outcry,  after  being  advertised,  as 
provided  by  law,  for  the  sum  of  $145,  said  sale 
being  made  to  Ed  Blackburn,  a  potato  dealer  In 
Houston,  Tex.,  after  said  Blackburn  and  others 
had  examined  said  car  before  bidding  thereon, 
and  there  was  no  legal  evidence  to  contradict 
same,  and  plaintiff's  evidence  showing  that  the 
shipment  was  only  from  one-third  to  two-thirds 
bad." 

Several  witnesses  for  appellees  testified 
that  said  potatoes  had  no  market  value. 
Therefore  the  contention  that  such  potatoes 
had  no  market  value,  as  being  wholly  unsup- 
ported by  the  evidence,  is  not  well  founded. 
When  the  appellant  sought  to  show  that  It 
sold  the  potatoes,  after  being  advertised,  for 
$145,  objection  was  made  by  counsel  for  ap- 
pellees to  such  evidence  as  not  being  the 
proper  way  to  prove  the  market  value  of  the 
potatoes,  whereupon  counsel  for  appellant 
made  the  following  statement  to  the  court: 


-  "I  offer  it  for  the  purpose  of  showing  what  we 
received  for  this  car  of  potatoes.  The  statutes 
show  that  when  any  shipment  is  refused  by  the 
consignee,  then  it  becomes  the  duty  to  advertise 
that  for  sale  for  five  days,  and  sell  to  the  high- 
est bidder  for  cash,  and  to  pay  the  expenses  of 
sale,  plus  the  freight  out  of  it  and  hold  the  bal- 
ance for  the  consignee." 

Counsel  for  appellees  thereupon  advised 
the  court  that  they  would  admit  that  the 
appellant  company  had  complied  with  the 
statute  In  the  matter  of  disposing  of  said 
potatoes  after  they  had  been  refused,  but 
still  insisted  that  such  evidence  did  not  prove 
that  the  potatoes  had  any  market  value. 
The  court  then  admitted  the  evidence,  with 
the  remark,  "I  do  not  think  it  is  offered  for 
that  purpose;"  that  Is,  to  prove  market 
value.  The  evidence  was  therefore  offered 
and  admitted  for  the  limited  purpose  of 
showing  that  the  railway  company  had  com- 
plied with  the  statutes  in  such  matters,  and 
not  for  the  purpose  of  showing  that  the 
potatoes  had  any  market  value.  So  far  as 
the  record  is  concerned,  the  evidence  of  ap- 
pellees that  the  potatoes  had  no  market  val- 
ue at  Houston,  their  destination,  at  the  time 
they  reached  there,  Is  uncontradicted.  This 
assignment  Is  therefore  overruled.  The 
eighth  assignment  of  error  is  as  follows: 

"The  judgment  as  rendered  by  the  court  is  ex- 
cessive in  the  sum  of  $38.35,  in  that  it  is  shown 
by  the  undisputed  evidence  that  the  freight  on 
said  car  amounted  to  $38.35,  and  that  said 
freight  had  not  been  paid.  That  there  were,  un- 
der the  evidence,  435  or  436  bushels  of  potatoes, 
worth  at  Houston,  as  found  by  the  jury,  the  sum 
of  70  cents  iter  bushel." 

This  assignment  is  well  taken.  In  a  suit 
to  recover  damages  to  a  shipment  of  pota- 
toes, where  the  evidence  shows  that  the 
freight  had  not  been  paid,  the  carrier  is  en- 
titled to  have  the  amount  of  the  freight  de- 
ducted from  the  market  value  of  the  ship- 
ment at  destination,  and  a  judgment  al- 
lowing a  recovery  for  the  whole  value  of  the 
shipment  at  its  destination,  without  deduct- 
ing the  freight  is  excessive  to  the  extent  of 
the  amount  of  the  freight  It  would  appear 
in  this  case  that  the  total  amount  of  freight 
was  $38.35,  and  that  the  court  therefore, 
should  have  deducted  this  amount  from  $305.- 
06.  The  judgment  will  therefore  be  reform- 
ed In  this  respect 

Finding  no  prejudicial  error  In  the  trial  of 
this  cause,  said  judgment  is  therefore  re- 
formed, as  hereinbefore  stated,  and  affirmed. 

On  Motion  for  Rehearing. 

DAVIS,  J.  [I]  On  consideration  of  appel- 
lant's motion  for  rehearing,  we  are  of  opin- 
ion that  the  court  was  In  error,  in  holding 
that  the  trial  court  did  not  err  in  permitting 
the  witness  J.  D.  Brackin  to  testify  over  ob- 
jection, that  Zlegler  stated  to  the  witness, 
"The  car  of  potatoes  was  worthless."  The 
rule  Is,  as  laid  down  in  the  case  of  G.,  C.  &  8. 
F.  v.  Coulter,  139  S.  W.  16: 

"In  an  action  against  the  carrier  for  loss  of  a 
contract  for  the  sale  of  goods  due  to  their  being 
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delivered  In  a  damaged  condition,  it  was  improp- 
er to  permit  plaintiff  to  reproduce  statements 
made  to  him  by  the  prospective  purchaser  re- 
garding the  damaged  condition  of  the  goods,  or 
conversations  other  than  those  essential  to  show 
the  consummation  of  the  contract  of  sale  and 
the  purchaser's  rejection  of  the  goods  after  deliv- 
ery at  destination." 

[II]  But,  in  view  of  the  fact  that  the  tes- 
timony in  this  case  overwhelmingly  shows 
negligence  on  the  part  of  appellant,  and  that 
the  shipment  was  greatly  damaged  because 
of  the  negligence  of  the  appellant,  and  that 
the  appellee  did  that  which  a  reasonably  pru- 
dent person  would  have  done,  in  order  to  dis- 
pose of  the  consignment,  to  save  what  dam- 
age he  could,  we  are  of  opinion  that,  while 
this  testimony  was  not  admissible,  it  was  not 
of  that  material  nature  as  to  require  a  re- 
versal of  the  case. 

[11]  In  the  opinion  rendered  in  this  case 
no  disposition  was  made  of  the  costs  of  this 
appeal,  although  the  Judgment  of  the  lower 
court  was  reformed  and  affirmed,  and  the  ap- 
pellees recovered  a  less  amount  than  in  the 
lower  court;  and  the  cost  of  this  appeal  is 
adjudged  against  the  appellees. 

Appellant's  motion  for  rehearing  Is  re- 
fused. 

HIGHTOWER,  Jr.,  0.  J.,  being  recused, 
did  not  alt 


FT.  WORTH  &  D.  C.  RY.  CO.  v.  FRAZIER 
(No.  8474.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Dec.  9,  1916.    Rehearing  Denied 
Jan.  20, 1917.) 

1.  Cabbtebs  «=2CK3)— Regulation— Discrim- 
ination— Construction  of  Penal  Statute. 

Vernon's  Sayles'  Ann.  Civ.  St.  1914,  arts. 
6670,  6671,  6677,  defining  unjust  discrimination 
by  railroads  in  respect  to  special  rates,  rebates, 
drawbacks,  etc.,  and  declaring  it  an  unjust  dis- 
crimination for  any  railroad  to  make  or  give 
any  undue  or  unreasonable  preference  or  ad- 
vantage to  any  particular  person,  under  penalty 
recoverable  by  action,  are  to  be  strictly  con- 
strued, and  any  doubt  resolved  in  favor  of  the 
railroad. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent. 
Dig.  f  33;  Dec.  Dig.  <8=»20#).] 

2.  Penalties  <8=>3  —  Statutobt  Penalty.  — 
Recovebt. 

To  recover  a  statutory  penalty,  plaintiff 
must  bring  his  case  Btrictly  within  the  terms 
of  the  statute. 

[Bid.  Note.— For  other  cases,  see  Penalties, 
Cent  Dig.  f  8;  Dec.  Dfe  «J=a8J 

3.  Oabbiebs  «J=»20(3>— "Unjust  Discrimina- 
tion"—Construction  or  Statute. 

Vernon's  Sayles'  Ann.  Civ.  St  1914,  art 
6670,  subd.  1,  denouncing  any  undue  or  unrea- 
sonable preference  or  advantage  to  any  particu- 
lar person  in  respect  to  railroad's  services  as  an 
unjust  discrimination,  without  defining  what 
constitutes  such  preference  or  advantage,  is 
merely  declaratory  of  the  common  law,  under 
which  it  is  an  '  unjust  discrimination"  for  a 
common  carrier,  in  the  words  of  the  statute,  "to 
make  or  give  any  undue  or  unreasonable  pref- 


erence  or  advantage  to  any  particular  person,'* 

etc. 

Ed.  Note.— For  other  cases,  see  Carriers,  Cent 
g.  I  83;  Dec.  Dig.  «=>20(3). 
For  other  definitions,  see  Words  and  Phrases. 
Second  Series,  Unjust  Discrimination.] 

4.  Constitutional  Law  208(3)— Privileges 
and  Immunities — Classification  . 
Under  Const  Tex.  art  1,  %  3,  providing 
that  all  freemen,  when  they  form  a  social  com- 
pact have  equal  rights,  and  that  no  man,  or  set 
of  men,  is  entitled  to  exclusive  separate  public 
emoluments,  or  privileges,  but  in  consideration 
of  public  services,  and  Const  U.  8.  Amend.  14, 
forbidding  any  state  to  make  or  enforce  any  law 
abridging  the  privileges  or  immunities  of  citizens 
of  the  United  States,  legislation  may  be  enacted 
granting  certain  rights  and  privileges  to  one 
class  of  individuals  to  the  exclusion  of  another 
class,  providing  such  classification  is  reason- 
able. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  660;  Dec  Dig.  «=»208 
(3).] 

6.  Cabbikbs  <8=>20{3)— Unjust  Discrimina- 
tion—Tickets and  Fabes— Statutobt  Pen- 
alty. 

In  an  action  under  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art.  6670,  defining  unjust  dis- 
crimination by  railroads  for  any  service  render- 
ed, and  subdivision  1,  declaring  it  to  be  an  un- 
just discrimination  for  any  railroad  to  give  any 
unreasonable  preference  or  advantage  to  any 
particular  person,  under  penalty  recoverable  by 
action,  it  appeared  that  plaintiff  on  Sunday 
afternoon  purchased  a  ticket  from  W.  over  de- 
fendant's road,  and  that,  on  account  of  damage 
to  the  tracks  from  heavy  rains,  defendant  on  its 
first  train  oat  on  Monday  afternoon  detoured 
its  through  passengers  from  W.  over  other  roads 
to  Ft  Worth,  without  any  additional  charge, 
and  upon  exchange  for  their  tickets  over  its  road 
from  W.  to  Ft  Worth,  and  on  that  and  the 
next  day  refused  plaintiff  such  transportation, 
but  on  the  following  day  gave  him  the  same 
transportation  as  it  gave  to  its  other  through 
passengers  coming  into  W.  on  that  day,  upon 
exchange  of  his  ticket  and  without  additional 
fare,  though  the  regular  fare  would  have  been 
more.  Held,  that  plaintiff's  circumstances  were 
so  dissimilar  from  those  of  defendant's  through 
passengers  as  to  furnish  a  reasonable  basis  for 
the  refusal  to  carry  him  on  the  two  days  when 
be  was  refused  transportation,  and  that  any  dis- 
crimination was  between  through  passengers 
and  plaintiff  and  others  purchasing  tickets  at 
the  station,  and  hence  that  there  was  no  unjust 
discrimination. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent 
Dig.  §  33;  Dee.  Dig.  <S=»20(3).] 

6.  Cabbiebs  «=»20(12) — Passengers— Unjust 
Discrimination— Question  fob  Juby. 

Under  such  provisions,  the  question  of  an 
unjust  discrimination  is  usually  one  of  fact  for 
the  jury;  yet  when  the  facts  are  undisputed, 
and  lead  to  but  one  reasonable  conclusion,  it 
becomes  a  question  of  law  for  the  court 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent 
Dig.  i  40;  Dec.  Dig.  <8=»20(12).] 

7.  Cabbtebs  «=»20(3)— Passengkbb— Unjust 
Discrimination— Penalty. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914. 
art  6671,  providing  that  if  any  railroad  shall 
permit  any  discrimination  in  respect  to  services 
rendered,  it  shall  be  guilty  of  unjust  discrimina- 
tion, and,  in  addition  to  resulting  damages, 
subject  to  a  penalty  of  not  less  than  $125.  a 
railroad  which  had  twice  refused  plaintiff's  de- 
mand that  he  be  carried  by  the  route  over  other 
roads  by  which  through  passengers  were  de- 
toured  from  station  where  he  purchased  histick- 
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et,  in  view  of  the  highly  penal  nature  of  the 
statute,  was  not  entitled  to  recover  the  mini- 
mum penalty,  where  the  company  on  the  third 
day  detoured  him  by  that  route  on  exchange  for 
his  ticket  and  without  additional  fare. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent 
Dig.  §  33;  Dec.  Dig.  «=>20(3).] 

8.  Cakbieb8  «=»20(3)— Unjust  DisOBnnwA- 

tioj»—Delat— Statute. 
Vernon's  Sayles'  Ann.  CSv.  St  1914,  art 
6370,  subd.  1,  declaring  it  to  be  an  unjust  dis- 
crimination, subject  to  penalty,  for  any  railroad 
to  make  or  give  any  unreasonable  preference  or 
advantage  to  any  particular  person,  or  to  sub- 
ject any  traffic  to  any  delay,  etc.,  contemplates 
delays  caused  by  unjust  discrimination  in  favor 
of  other  patrons  of  the  road,  and  not  a  negli- 
gent delay  separate  and  apart  from  sueh  dis- 
crimination. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent 
Dig.  S  33;  Dec.  Dig.  «=»2O0).] 

Appeal  from  District  Court,  Wichita  Coun- 
ty; E.  W.  Nicholson,  Judge. 

Suit  by  J.  E.  Frazler  against  the  Ft  Worth 
ft  Denver  City  Railway  Company.  Judg- 
ment for  actual  damages  and  for  a  penalty, 
and  the  defendant  appeals  from  the  judg- 
ment Imposing  a  penalty.  Reversed  and  ren- 
dered in  part,  aa  to  the  judgment  for  a  pen- 
alty, and  undisturbed  as  to  the  judgment 
for  damages. 

Carrigan,  Montgomery  ft  Britain,  of  Wichi- 
ta Falls,  for  appellant  C.  B»  Felder,  of 
Wichita  Falls,  for  appellee. 

DUNKLIN,  J.  At  about  3  o'clock  in  the 
afternoon  of  June  6,  1915,  which  was  Sun- 
day, J.  E.  Frazler  purchased  from  the  sta- 
tion agent  of  the  Ft.  Worth  ft  Denver  City 
Railway  Company  at  Wichita  Falls  a  ticket 
over  said  railroad  from  Wichita  Falls  to  Ft 
Worth,  Tex.  At  that  time  his  residence  was 
In  Cooper,  Tex. ;  but  he  had  been  visiting  his 
daughter,  Mrs.  Archer  Denny,  and  her  fami- 
ly, who  resided  In  Vernon,  Tex.,  and  on  the 
day  he  purchased  the  ticket  he  had  come 
from  Vernon  to  Wichita  Falls  with  his 
daughter  and  her  husband  in  an  automobile. 
When  he  purchased  the  ticket,  he  informed 
the  ticket  agent  that  he  understood  that  his 
train  was  late,  and  that  unless  he  could  leave 
on  that  afternoon  for  Ft  Worth  he  would 
return  to  Vernon  In  the  automobile  in  which 
he  had  Journeyed  to  Wichita  Falls.  He  was 
assured  by  the  agent  that  the  train,  which 
was  due  in  Wichita  Falls  at  3  o'clock  p.  m., 
would  not  be  delayed  more  than  two  hours 
leaving  there,  and  upon  that  assurance  he 
bought  the  ticket,  boarded  the  train,  and  aft- 
ter  waiting  until  about  6  o'clock  was  Inform- 
ed by  the  railway  officials  that  the  train 
would  not  leave  the  station  that  afternoon, 
but  would  be  delayed  until  the  following 
morning.  Upon  receiving  this  information, 
he  left  the  train  and  went  to  a  hotel,  where 
he  remained  until  the  following  day.  The 
train  due  to  go  ont  on  the  afternoon  of  the 
preceding  day  did  not  leave  on  Monday 
morning,  as  the  agent  had  stated  it  would  do. 


On  Monday  afternoon,  June  7th,  when  the 
next  regular  passenger  train  came  in  headed 
south  in  the  direction  of  Ft  Worth,  the  rail- 
way company  detoured  its  through  passen- 
gers, coming  In  on  that  train,  over  the 
Wichita  Valley  Railway  to  Abilene,  and 
from  Abilene  to  Ft  Worth  over  the  Texas 
&  Pacific  Railway,  transporting  them  by  that 
route  without  any  additional  charges  for 
fare,  giving  them  tickets  over  the  roads  nam- 
ed in  exchange  for  tickets  already  held  by 
them  over  the  Ft.  Worth  ft  Denver  City  Rail- 
way from  Wichita  Falls  to  Ft  Worth.  Frai- 
ler demanded  of  the  railway  company  a  Ilka 
exchange  of  tickets  for  himself.  In  other 
words,  he  demanded  transportation  to  Ft 
Worth  by  way  of  Abilene  on  the  same  terms 
as  was  given  to  the  through  passengers,  but 
this  demand  was  refused.  At  that  time  the 
agent  offered  to  sell  Frazler  a  ticket  over 
the  Wichita  Valley  Railway  to  Abilene,  but 
demanded  the  regular  fare  of  #4.50,  telling 
him  he  could  there  buy  a  ticket  from  that 
station  to  Ft  Worth  over  the  Texas  ft  Pa- 
cific Railway,  and  agreed  to  take  up  the  tick- 
et already  held  by  Frazler  over  the  Ft. 
Worth  ft  Denver  City  Railway  In  exchange 
for  the  ticket  to  Abilene  and  allow  him  a 
credit  therefor  of  $3.40,  the  amount  he  had 
paid. 

On  the  afternoon  of  Tuesday,  June  8th, 
when  the  regular  south-bound  passenger  train 
came  into  Wichita  Falls  over  the  Ft  Worth 
ft  Denver  City  Railway,  that  company  again 
detoured  its  through  passengers  to  Ft.  Worth 
by  way  of  Abilene  in  like  manner  as  was 
done  on  the  previous  day,  and  without  any 
additional  railroad  fare  from  such  passen- 
gers, and  on  that  occasion  Frazler  again  de- 
manded transportation  to  Ft  Worth  by  the 
same  route,  without  the  payment  of  any 
fare  additional  to  that  which  he  had  already 
paid  for  his  ticket  purchased  on  Sunday  aft- 
ernoon, June  6th,  but  this  demand  was  also 
refused.  But  on  Wednesday  afternoon  the 
Ft.  Worth  &  Denver  City  Railway  Company 
gave  him  tickets  to  Ft.  Worth  via  Abilene, 
the  same  as  was  given  other  passengers  com- 
ing into  Wichita  Falls  on  that  date,  and 
without  charging  him  any  additional  fare; 
those  tickets  being  given  in  exchange  for 
the  ticket  he  held  already. 

The  price  paid  by  Frazler  for  the  ticket 
purchased  over  the  Ft.  Worth  ft  Denver 
City  Railway  from  Wichita  Falls  to  Ft 
Worth  was  $3.40,  while  the  regular  passen- 
ger rate  from  Wichita  Falls  over  the  Wichita 
Valley  Railway  to  Abilene,  and  from  Abilene 
to  Ft.  Worth  over  the  Texas  ft  Pacific  Rail- 
way, was  approximately  $9.  The  failure  of 
the  Ft  Worth  &  Denver  City  Railway  Com- 
pany to  run  Its  trains  from  Wichita  Falls  to 
Ft  Worth  on  June  6th,  7th,  8th  and  9th  was 
caused  by  damage  to  its  track  following 
heavy  rains. 

The  discrimination  made  against  Frazler 
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was  also  made  against  all  other  persons  hold- 
ing tickets  purchased  in  Wichita  Falls,  but 
on  Wednesday,  June  9th,  all  such  persons 
who  so  desired  were  also  detoured  to  Ft. 
Worth  via  Abilene,  without  payment  of  extra 
fare.  Some  of  the  through  passengers  men- 
tioned had  bought  tickets  to  Ft  Worth  from 
the  Ft  Worth  &  Denver  City  Railway  Com- 
pany at  points  In  Texas  west  and  northwest 
of  Wichita  Falls. 

The  foregoing  facts  were  uncontroverted. 

Frazier  Instituted  this  suit  against  the  Ft 
Worth  &  Denver  City  Railway  Company  to 
recover  actual  damages  sustained  by  him  by 
reason  of  the  delay  In  his  trip  to  Ft  Worth, 
so  caused,  and  also  for  the  statutory  penal- 
ties for  alleged  unjust  discrimination  against 
him  by  the  company,  under  and  by  virtue  of 
articles  6670,  6671,  and  6677,  Vernon's  Sayles' 
Texas  Civil  Statutes,  and  from  a  Judgment 
In  his  favor  on  the  verdict  of  the  Jury  for 
$14  actual  damages,  and  for  a  penalty  of 
$125,  the  railway  company  has  appealed. 

Those  portions  of  article  6670  of  the  Stat- 
utes which  are  material  to  the  present  con- 
troversy are  as  follows: 

"If  any  railroad  subject  hereto,  directly  or 
indirectly,  or  by  any  special  rate,  rebate,  draw- 
back or  other  device,  shall  charge,  demand,  col- 
lect or  receive  from  any  person,  firm  or  corpora- 
tion a  greater  or  less  compensation  for  any  serv- 
ice rendered  or  to  be  rendered  by  it  than  it  charg- 
es, demands,  collects  or  receives  from  any  other 
person,  firm  or  corporation  for  doing  a  like  and 
contemporaneous  service,  such  railroad  shall  be 
deemed  guilty  of  unjust  discrimination,  which  is 
hereby  prohibited. 

"1.  It  shall  also  be  an  unjust  discrimination 
for  any  such  railroad  to  make  or  give  any  undue 
or  unreasonable  preference  or  advantage  to  any 
particular  person,  company,  firm,  corporation  or 
locality,  or  to  subject  any  particular  descrip- 
tion of  traffic  to  any  undue  or  unreasonable 
prejudice,  delay  or  disadvantage  in  any  respect 
whatsoever.  *   *  * 

"4.  Any  railroad  company  violating  any  pro- 
vision of  this  article  shall  be  deemed  guilty  of 
unjust  discrimination,  and  shall  for  each  offense 
pay  to  the  state  of  Texas  a  penalty  of  not  less 
than  five  hundred  dollars  nor  more  than  five 
thousand  dollars." 

Article  6671: 

"In  case  any  railroad  subject  to  this  chapter 
shall  do,  cause  to  be  done,  or  permit  to  be  done 
any  matter,  act  or  thing  in  this  chapter  pro- 
hibited or  declared  to  be  unlawful,  or  snail  omit 
to  do  any  act,  matter  or  thing  herein  required  to 
be  done  by  it,  such  railroad  shall  be  liable  to 
the  person  or  persons,  firm  or  corporation  in- 
jured thereby  for  the  damages  sustained  in  con- 
sequence of  such  violation;  and  in  case  said 
railroad  company  shall  be  guilty  of  extortion 
or  discrimination  as  by  this  chapter  defined, 
then,  in  addition  to  such  damages,  such  rail- 
road shall  pay  to  the  person,  firm  or  corpora- 
tion injured  thereby  a  penalty  of  not  less  than 
one  hundred  and  twenty-five  dollars  nor  more 
than  five  hundred  dollars,  to  be  recovered  in  any 
court  of  competent  jurisdiction  in  any  county 
into  or  through  which  such  railroad  may  run: 
Provided,  that  such  road  may  plead  and  prove 
as  a  defense  to  the  action  for  said  penalty  that 
such  overcharge  was  unintentionally  and  inno- 
cently made  through  a  mistake  of  fact:  Provid- 
ed, that  any  recovery  as  herein 'provided  shall 
in  ne  manner  affect  a  recovery  by  the  state  of 
a  penalty  provided  for  such  violation." 


Article  6677: 

"Any  *  *  *  '  provisions  of  this  chapter 
which  may  be  inconsistent  or  in  conflict  with 
the  act  of  1007,  chapter  42,  page  93,  relating  to 
free  passes  and  free  transportation  of  goods, 
etc.,  incorporated  in  and  made  a  part  of  the 
Penal  Code  of  the  state  of  Texas,  shall  be  void 
and  inoperative,  but  to  that  extent  only.  And 
the  provisions  of  the  foregoing  articles  of  this 
chapter  shall  not  have  the  effect  to  release  or 
waive  any  right  of  action  by  the  state,  or  any 
person,  for  any  right  penalty  or  forfeiture 
which  may  have  arisen  or  may  hereafter  arise 
under  any  law  of  this  state;  and  all  penalties 
accruing  under  this  chapter  shall  be  cumulative 
of  each  other,  and  a  suit  for  or  recovery  of  one 
shall  not  be  a  bar  to  the  recovery  of  any  other 
penalty." 

In  his  petition,  plaintiff  alleged  that  by 
reason  of  the  facts  recited  above,  there  was 
an  unjust  discrimination  against  him  on  June 
7th  and  June  8th,  entitling  him  to  a  recovery 
of  the  prescribed  statutory  penalties  in  addi- 
tion to  the  actual  damages  sustained  by  him. 
His  allegations  with  reference  to  the  dis- 
crimination on  June  7th  were  as  follows: 

"Defendant  failed  and  refused  to  detour  plain- 
tiff via  Abilene,  Tex.,  to  his  destination  at  Ft 
Worth,  Tex.,  and  did  fail  and  refuse  to  trans- 
port plaintiff  over  its  own  roads  or  tracks,  but 

did  detour  and  transport  the  said   ,  and 

other  passengers,  via  Abilene,  Tex.,  which  per- 
sons and  passengers,  or  some  of  them,  were 
destined  to  Ft  Worth,  Tex.,  and  were  fellow 
passengers  similarly  situated  with  plaintiff,  and 
that  such  acts,  conduct  and  refusal  and  omis- 
Bion  constituted  an  unjust  discrimination  against 
the  plaintiff,  and  subjected  defendant  to  the 
penalties  prescribed  by  law  in  the  sum  of  five 
hundred  dollars." 

Substantially  the  same  allegations  were 
made  with  reference  to  the  unjust  discrimina- 
tion on  June  8th.  Plaintiff  further  claimed 
the  statutory  penalty  for  the  demand  by  the 
railway  agent  on  June  7th  of  the  regular  fare 
of  $4.50  for  transportation  from  Wichita 
Falls  to  Abilene,  while  other  passengers  were 
carried  for  fare  in  a  smaller  amount,  and  a 
further  penalty  for  the  unreasonable  delay 
caused  by  his  failure  to  reach  Ft  Worth 
sooner. 

Among  other  defenses,  the  railway  com- 
pany pleaded,  substantially,  that  the  acta 
complained  of  in  plaintiff's  petition  did  not 
constitute  unjust  discrimination  under  the 
statutes  because  of  the  fact  that  plaintiff 
was  not  similarly  situated  to  other  through 
passengers  who  were  detoured  by  way  of 
Abilene  without  extra  charge  for  transporta- 
tion; that  those  passengers,  who  had  al- 
ready started  upon  their  Journey  from  other 
points,  would  have  been  stranded  In  Wichita 
falls  if  they  had  not  been  so  detoured ;  that 
the  defendant  was  under  no  legal  obligation 
to  transport  the  plaintiff  to  Ft  Worth  by 
way  of  Abilene  over  the  other  two  railroads 
upon  the  ticket  already  held  by  him;  that 
the  transportation  of  its  passengers  over  the 
other  two  roads  by  way  of  Abilene  was  due 
to  the  destruction  of  the  defendant's  track 
between  Wichita  Falls  and  Ft.  Worth  from 
unavoidable  causes.  Defendant  further  al- 
leged that,  If  the  statutes  should  authorize 
the  recovery  of  the  penalties  claimed  in 
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plaintiff's  petition,  then  such  penalties  would 
be  so  unreasonable  and  extortionate  as  to 
render  the  statutes  obnoxious  to  the  constitu- 
tional provision  prohibiting  excessive  fines 
and  penalties. 

At  the  outset  it  should  be  noted  that  the 
railway  company  makes  no  complaint  of  the 
judgment  for  the  actual  damages  awarded, 
but  complains  only  of  the  Judgment  for  the 
penalty. 

The  court  charged  the  Jury,  in  part,  as  fol- 
lows: 

"(I)  You  are  instructed  that  the  law  provides 
that  it  is  an  unjust  discrimination  for  any 
railroad  company  to  make  or  give  any  undue  or 
unreasonable  preference  or  advantage  to  any 
particular  person,  company,  firm,  corporation, 
or  locality. 

"(II)  Now,  if  you  find  and  believe  from  a 
preponderance  of  the  evidence  in  this  case  that 
the  plaintiff  on  June  6, 1815,  purchased  from  the 
defendant  company  a  ticket  to  convey  him  from 
Wichita  Falls,  Tex.,  to  Ft.  Worth,  Tex.,  and 
if  you  further  find  and  believe  from  the  evi- 
dence that  the  defendant  company,  its  agents, 
servants,  or  employes,  represented  to  plaintiff, 
before  plaintiff  purchased  said  ticket  that  de- 
fendant company  would  run  its  said  train  to 
Ft.  Worth,  Tel.,  that  evening,  and  if  you  fur- 
ther find  and  believe  from  the  evidence  that,  on 
account  of  said  floods,  said  train  was  not  run  to 
Ft.  Worth  that  day,  and  if  you  further  find 
and  believe  from  the  evidence  that  on  the  next 
day,  June  7th,  the  defendant  company  carried 
its  other  passengers  holding  tickets  to  Ft. 
Worth,  or  that  vicinity,  over  the  Wichita  Val- 
ley Railroad,  and  by  way  of  Abilene,  Tex.,  to 
Ft.  Worth,  and  if  you  further  find  from  the  evi- 
dence that  plaintiff  requested  of  the  defendant, 
its  agents,  servants,  or  employ€s,to  detour  him 
with  its  other  passengers  to  Ft.  Worth,  by  way 
of  Abilene,  and  said  defendant  company  refused 
so  to  do,  and  if  you  further  find  by  reason  of 
the  facts  hereinbefore  mentioned  that  defendant 
company  unjustly  and  unreasonably  discriminat- 
ed against  the  plaintiff  in  said  matter,  then  yon 
will  find  for  the  plaintiff  a  penalty  of  not  less 
than  $125  and  not  more  than  $500.  and  in  addi- 
tion thereto  if  you  find  for  the  plaintiff  for  said 
penalty  then  if  you  find  and  believe  from  the 
evidence  that  he  was  compelled  to  expend  money 
for  his  board  and  lodging,  after  the  time  said 
train  left  for  Abilene,  and  before  plaintiff  left, 
then  you  will  find  for  him  such  sum,  if  any,  as 
you  may  find  he  is  entitled  to  under  the  evi- 
dence, provided  you  find  the  sum  to  be  reason- 
able, not  to  exceed  the  sum  of  ?4.  And  you 
may  further  find  for  him  for  loss  of  time,  if  any, 
such  a  sum  as  you  may  find  that  he  is  entitled 
to  under  the  evidence,  provided  the  charge  there- 
for is  reasonable,  not  to  exceed  the  sum  of 
$10." 

Thus  It  will  be  seen  that  the  only  Issue 
submitted  to  the  Jury  as  a  basis  for  the  ver- 
dict for  the  penalty  of  $125  awarded  was 
whether  or  not,  on  June  7th,  In  detourlng  Its 
through  passengers  from  Wichita  Falls  to  Ft 
Worth,  Tex.,  by  way  of  Abilene,  over  the  oth- 
er two  railroads  mentioned,  without  charging 
additional  fare,  and  in  refusing  to  accord  to 
plaintiff  the  same  privilege,  the  railway  com- 
pany gave  "any  undue  or  unreasonable,,  pref- 
erence or  advantage  to  any  particular  per- 
son," under  the  provisions  of  subdivision  1, 
article  8670,  of  the  statute. 

[1]  H.,  B.  &  W.  T.  By.  Oo.  v.  Campbell,  91 
Tex.  551,  45  S.  W.  2,  43  L.  R.  A.  225,  was  a 
suit  to  recover  a  statutory  penalty  for  fall- 


ing to  furnish  cars  upon  demand,  and  In  that 
case  our  Supreme  Court  said: 

"The  statute  imposes  a  heavy  penalty,  and  it 
is  an  elementary  rule  that  such  statutes  must 
be  strictly  construed.  This  does  not  imply  that 
the  courts  are  authorized  to  refuse  to  give  effect 
to  the  intention  of  the  Legislature,  but  it  pro- 
ceeds upon  the  theory  that  it  is  not  reasonable 
to  presume  it  is  their  Intention  to  impose  pun- 
ishment except  in  so  far  as  that  purpose  is 
clearly  manifested  by  the  language  employed  in 
the  statute.  It  results,  as  a  corollary  from  this 
rule,  that  the  penalty  will  not  be  awarded  in 
a  case  which  does  not  come  strictly  within  the 
tonus  of  the  statute.  Such  is  the  established 
canon  of  construction  in  this  court.  Schloss  v. 
Railway  Co.,  85  Tex.  601  [22  S.  W.  1014],  and 
cases  there  cited." 

And  In  G.,  C.  &  S.  F.  By.  Co.  v.  Dwyer,  84 
Tex.  200,  19  S.  W.  470,  the  following  was 
said: 

"Every  man  is  presumed  to  know  the  law,  and 
it  would  seem  that  before  any  one  should  be 
punished,  either  in  a  criminal  or  a  civil  action, 
for  an  act  claimed  to  be  penal,  the  offense  should 
be  clearly  defined,  and  that  any  grave  doubt  as 
to  the  intention  of  the  Legislature  should  be  re- 
solved in  favor  of  the  defendant'' 

In  M„  K.  &  T.  By.  Co.  v.  State,  100  Tex. 
424,  100  S.  W.  766,  the  following  was  said: 

"It  is  a  well-established  principle  of  statutory 
construction  that  penal  statutes  must  be  strictly 
construed  in  determining  the  liability  of  the 
person  upon  whom  the  penalty  is  imposed,  and 
that  the  more  severe  the  penalty,  and  the  more 
disastrous  the  consequence  to  the  person  sub- 
jected to  the  provisions  of  the  statute,  the  more 
rigid  will  be  the  construction  of  its  provisions  in 
favor  of  such  person  and  against  the  enforcement 
of  such  law.  Suth.  Stat  Constr.  |  322;  Pot- 
ter's Dwaris,  244." 

In  Thompson  v.  M.,  K.  ft  T.  By.  Co.,  103 
Tex.  378,  126  S.  W.  289,  128  S.  W.  109,  the 
following  quotation  from  Sedgwick  on  Stat- 
utory and  Constitutional  Law,  referring  to 
penal  statutes,  was  cited  with  approval: 

"The  rule  that  statutes  of  this  class  are  to 
be  construed  strictly  is  far  from  being  a  rigid  or 
unbending  one,  or  rather  it  has  in  modern  times 
been  so  modified  and  explained  away  as  to  mean 
little  more  than  that  penal  provisions,  like  all 
others,  are  to  be  fairly  construed  according  to 
the  legislative  intent  as  expressed  in  the  enact- 
ment; the  courts  refusing,  on  the  one  hand,  .to 
extend  the  punishment  to  cases  which  are  not 
clearly  embraced  in  them,  and,  on  the  other, 
equally  refusing  by  any  mere  verbal  nicety, 
forced  construction  or  equitable  interpretation, 
to  exonerate  parties  plainly  within  their  scope.'* 

[2]  It  is  also  well  settled  that,  in  order  to 
recover  a  statutory  penalty,  the  plaintiff  must 
bring  his  case  strictly  within  the  terms  of 
the  statute. 

[3]  Subdivision  1  of  article  6670,  quoted 
above,  denounces  "any  undue  or  unreasonable 
preference  or  advantage  to  any  particular 
person,"  eta.  as  an  unjust  discrimination, 
but  it  does  not  define  what  would  constitute 
such  preference  or  advantage.  That  question 
Is  left  to  be  determined  by  the  general  prin- 
ciples of  the  common  law.  Thus  it  will  be 
seen  that  subdivision  1  Is  nothing  more  than 
declaratory  of  the  common-law  rule,  for  In 
the  authorities  unreasonable  preferences  or 
advantages  and  unreasonable  discriminations 
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are  used  Interchangeably  as  having  the  same 

meaning. 

In  Hutchinson  on  Carriers,  f  302,  the  au- 
thor uses  the  following  language: 

"The  same  principles  become  important  in 
determining  what,  if  any,  discrimination  may 
lawfully  be  made  by  the  carrier  in  the  rate 
charged  to  different  shippers.  This  is  a  ques- 
tion of  great  importance  and  one  which  has  re- 
cently been  much  considered.  The  cases  contain 
many  statements  which  seem  to  be  in  conflict, 
yet,  except  where  the  consideration  is  influenc- 
ed by  local  statutes,  it  is  believed  that  all  the 
cases  are  in  substantial  harmony  in  reference  to 
the  vital  principles  involved.  At  the  founda- 
tion of  the  whole  matter  lies  the  common-law 
rule,  just  and  well  settled,  that  in  each  particu- 
lar case  there  shall  be  charged  a  reasonable  com- 
pensation and  no  more*  In  this,  as  in  every 
other  case,  the  question  of  what  is  reasonable 
depends  upon  the  circumstances  of  each  particu- 
lar case,  and  this  ordinarily  becomes  a  question 
of  fact.  A  reasonable  compensation  in  each  case 
does  not,  however,  necessarily  mean  absolute 
uniformity  of  rates  in  all  cases.  It  simply  re- 
quires that  there  shall  be  no  unreasonable,  and 
hence  no  unjust,  discrimination.  Mere  inequality 
in  charges  does  not,  therefore,  of  itself,  amount 
to  an  unjust  discrimination.  It  only  becomes 
such  when  a  discrimination  is  made  in  the  rates 
charged  for  transportation  of  the  goods  of  the 
same  class  of  different  shippers  under  like  cir- 
cumstances and  conditions.  So  a  mere  reduc- 
tion from  the  established  rate  is  not  necessarily 
an  unjust  discrimination.  But  it  becomes  such 
when  it  is  either  intended  or  has  a  natural  tend- 
ency to  Injure  another  shipper  in  his  business 
and  destroy  his  trade  by  giving  to  the  favored 
shipper  a  practical  monopoly  of  the  business." 

See,  also,  the  same  author,  sections  297, 
a»8,  301.  And  the  same  rule  is  applicable  to 
fares  for  passengers.  Hutchinson  on  Car- 
riers, |  667a. 

In  a  note  on  pages  647,  648,  of  11  Am.  St 
Rep.,  there  is  a  collation  of  authorities  which 
bold  that  if  a  common  carrier  charges  one  of 
its  patrons  for  its  services  the  tariffs  fixed 
by  statute,  or,  in  the  absence  of  such  a  statu- 
tory regulation,  a  reasonable  rate,  then  he 
cannot  complain  of  any  unjust  discrimination 
against  blm,  even  though  a  lower  rate  is 
given  to  other  patrons  under  the  same  or 
similar  circumstances  and  conditions.  Some 
of  those  authorities  are  Johnson  v.  Pensacola, 
etc.,  By.  Co.,  16  Fla.  623,  26  Am.  Rep.  731; 
Jfltchbury  Ry.  Co.  v.  Gage,  12  Gray  (Mass.) 

Sargent  v.  Boston,  etc.,  Ry.  Co.,  115 
Mass.  416.  But  In  the  same  note  it  is  stated 
that,  according  to  the  more  modern  rule  of 
interpretation,  the  carrier  must  not  charge 
any  of  its  patrons  a  higher  rate  than  is  charg- 
ed otuers  similarly  situated  and  under  the 
same  circumstances,  even  though  the  fees 
charged  the  former  are  not  in  excess  of  the 
reasonable  value  of  such  service,  or  more 
than  the  amount  fixed  by  statute.  Many 
authorities  are  cited  in  support  of  that  state- 
ment, such  as  Chicago,  etc.,  Ry.  Co.  v.  People, 
67  111.  11, 16  Am.  Rep.  599,  Indianapolis,  etc., 
Ry.  Co.  v.  Rlnard,  46  Ind.  293,  and  McDuffee 
v.  Portland,  etc.,  Ry.  Co.,  62  N.  H.  430,  13 
Am.  Hep.  72.  A  note  substantially  to  the 
same  effect,  and  with  a  like  citation  of  au- 
thorities, is  contained  in  60  Am.  Dec,  149, 
ISO. 


In  Scofleld  t.  Railway  Co.,  43  Ohio  St  671, 
8  N.  E.  907,  54  Am.  Rep.  846,  the  authorities 
holding  to  those  two  views  of  the  common- 
law  rule  are  reviewed  quite  extensively,  and 
with  reference  thereto  the  following  is  said: 

"In  some  of  the  cases  it  is  announced  that  up- 
on the  question  of  whether  die  law  requires  a 
common  carrier  to  transport  goods  upon  equal 
terms  to  all,  or  whether  it  only  requires  that 
the  rate  shall  be  reasonable,  but  not  necessarily 
equal  to  all,  has  been  differently  determined  by 
the  courts  of  England  and  America.  Regan  v. 
Aiken,  9  Lea  (Tenn.)  609,  42  Am.  Rep.  684. 
But  be  that  as  it  may,  the  tendency  and  un- 
doubted weight  of  authority  is  in  favor  of  the 
doctrine  that  a  common  carrier  is  charged  with 
a  quasi  public  duty  to  transport  merchandise  on 
equal  terms  for  all  parties,  where  the  carrying 
for  some  shippers  at  a  lower  price  than  for  oth- 
ers will  create  monopoly  by  injuring  or  destroy- 
ing the  business  of  those  less  favored." 

The  different  authorities  are  also  reviewed, 
and  the  same  conclusion  reached,  in  Inter- 
state Commerce  Commission  v.  B.  &  O.  Rail- 
way Company,  145  U.  S.  263,  12  Sup.  Ct  844, 
36  I/.  Ed.  699. 

The  more  modern  interpretation  of  the 
common-law  rule  is  also  approved  by  Hutch- 
inson on  Carriers  in  section  302,  copied  above, 
and  we  believe  such  to  be  the  correct  interpre- 
tation. According  to  that  interpretation,  it 
is  an  unjust  discrimination,  under  the  com- 
mon law,  for  a  common  carrier  "to  make  or 
give  any  undue  or  unreasonable  preference 
or  advantage  to  any  particular  person,"  etc. 
Just  the  same  as  is  forbidden  by  subdivision 
1,  article  6670,  of  the  Statutes. 

[4]  In  the  light  of  the  foregoing  conclu- 
sions, we  shall  now  proceed  to  discuss  the 
question  whether  or  not  the  action  of  the 
railway  company  on  June  8th  in  detourtng 
its  through  passengers  to  Ft  Worth  over  the 
Wichita  Valley  Railway  and  the  Texas  &  Pa- 
cific Railway,  by  way  of  Abilene,  upon  tickets 
held  by  such  passengers,  without  charging 
any  additional  fare,  and  denying  to  plaintiff, 
Jfrazler,  the  same  privilege,  without  paying 
any  fare  in  addition  to  the  $8.40  already  paid 
by  him  for  a  ticket  from  Wichita  Falls  to 
Ft  Worth  over  the  Ft  Worth  &  Denver  City 
Railway,  was  an  unjust  discrimination 
against  him  within  the  meaning  of  subdivi- 
sion 1  of  article  6670,  as  found  by  the  Jury. 

If  the  circumstances  and  conditions  appli- 
cable to  the  situation  occupied  by  Frasler 
were  substantially  similar  to  those  occupied 
by  the  other  passengers  who  had  purchased 
their  tickets  at  other  points  and  had  already 
traveled  thereon  to  Wichita  Falls,  then  the 
statute  was  violated,  and  the  railway  com- 
pany became  liable  for  the  penalty  prescrib- 
ed ;  but  If  those  conditions  were  dissimilar  in 
a  material  respect  and  such  difference  fur- 
nished a  reasonable  basis  for  such  action 
on  the  part  of  the  railway  company,  then 
there  was  no  Infringement  of  the  statute. 

The  first  portion  of  article  6670,  and  sub- 
division 1,  following  the  same,  are  very  simi- 
lar to  sections  2  and  8  of  the  federal  Inter- 
state Commerce  Act  enacted  February:  4, 
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1887  (see  24  Stat  878),  and  which  read  aa 
follows: 

"Sec.  2.  That  if  any  common  carrier  subject 
to  the  provisions  of  this  act  shall,  directly  or 
indirectly,  by  any  special  rate,  rebate,  draw- 
back, or  other  device,  charge,  demand,  collect, 
or  receive  from  any  person  or  persona  a  greater 
or  less  compensation  for  any  service  rendered, 
or  to  be  rendered,  in  the  transportation  of  pas- 
sengers or  property,  subject  to  the  provisions  of 
this  act,  than  it  charges,  demands,  collects,  or 
receives  from  any  other  person  or  persona  for 
doing  for  him  or  them  a  Uke  and  contemporane- 
ous service  in  the  transportation  of  a  like  kind 
of  traffic  under  substantially  similar  circum- 
stances and  conditions,  such  common  carrier 
shall  be  deemed  guilty  of  unjust  discrimination, 
which  is  hereby  prohibited  and  declared  to  he 
unlawful. 

"Sec  8.  That  it  shall  be  unlawful  for  any 
common  carrier  subject  to  the  provisions  of  this 
act  to  make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  any  particular  per- 
son, company,  firm,  corporation,  or  locality,  or 
any  particular  description  of  traffic,  in  any  re- 
spect whatsoever,  or  to  subject  any  particular 
person,  company,  firm,  corporation,  or  locality, 
or  any  particular  description  of  traffic,  to  any 
undue  or  unreasonable  prejudice  or  disadvantage 
in  any  respect  whatsoever." 

The  requirement  of  the  federal  act  that 
the  same  charges  should  be  made  for  a  like 
and  contemporaneous  service  "under  sub- 
stantially similar  circumstances  and  condi- 
tions" was  substantially  the  same  as  the  duty 
imposes  by  the  common-law  role.  The  fed- 
eral courts  have  often  discussed  the  mean- 
ing of  those  terms  as  applicable  to  facts  of 
different  cases,  and  as  they  are  Impliedly 
written  Into  the  provisions  of  article  6670 
referred  to  above,  such  federal  decisions  are 
at  least  strongly  persuasive  In  the  present 
suit 

In  Interstate  Commerce  Commission  v.  B. 
ft  O.  By.  Co..  145  V.  S.  263,  12  Sup.  Ct  844, 
36  W  Ed.  690,  It  was  held  that  a  charge  of 
a  smaller  rate  by  a  railroad  company  for  the 
transportation  of  ten  or  more  persons  on  a 
party  rate  ticket  than  was  charged  a  single 
Individual  for  the  same  trip,  although  It  cre- 
ated a  clear  Inequality  and  discrimination, 
did  not  give  to  the  former  an  undue  or  un- 
reasonable preference,  or  subject  the  latter 
to  an  undue  or  unreasonable  disadvantage, 
within  the  meaning  of  the  Interstate  Com- 
merce Act  quoted  above,  by  reason  of  the 
fact  that  the  different  charges  so  made  were 
not  under  substantially  the  same  circum- 
stances and  conditions.  And  upon  that  Is- 
sue the  following  was  quoted  with  approval 
from  the  opinion  of  Judge  Jackson  In  the 
court  below: 
"To  come  within  the  inhibition  of  said  sections 
and  3),  the  differences  must  be  made  under 
e  conditions ;  that  is,  there  must  be  contem- 

foraneous  service  in  the  transportation  of  like 
inds  of  traffic  under  substantially  the  same  cir- 
cumstances and  conditions.  In  respect  to  pas- 
senger traffic,  the  positions  of  the  respective  per- 
sons, or  classes,  between  whom  differences  in 
charges  are  made,  must  be  compared  with  each 
other,  and  there  must  be  fonnd  to  exist  sub- 
stantial identity  of  situation  and  of  service, 
accompanied  by  irregularity  and  partiality  re- 
sulting In  undue  advantage  to  one,  or  undue  dis- 
advantage to  the  other,  in.  order  to  constitute 
*□  just  discrimination." 


To  the  same  effect  is  Interstate  Commerce 
Commission  v.  Alabama.  M.  R.  Co.,  168  U. 
S.  144,  18  Sap.  Ct  45,  42  L.  Bd.  414. 

In  Gamble-Bootoson  OammUsion  Co.  v.  0. 
ft  N.  W.  By.  Co.  (by  the  Circuit  Court  of 
Appeals),  188  Fed.  161,  04  C.  O.  A.  217,  21 
L.  R.  A.  (N.  8.)  082,  16  Ann.  Cas.  618,  It 
was  held  that  the  discrimination  made  by 
the  railway  company  between  shippers  over 
lto  road,  In  demanding  prepayment  of 
charges  for  freight  from  one  and  giving  cred- 
it therefor  to  ethers,  did  not  subject  the 
plaintiff  to  undue  or  unreasonable  prejudice 
or  disadvantage,  within  the  meaning  of  the 
Interstate  Commerce  Act  See  the  opinion  in 
that  case  for  other  authorities  substantially 
to  the  same  effect 

In  St  U,  I.  M.  ft  B.  By.  t.  State  (by  the 
Supreme  Court  of  Arkansas),  112  Ark.  147, 
185  8.  W.  261,  the  Iron  Mountain  Railway, 
by  building  a  spur  direct  to  the  Cotton  Belt 
Bailway  and  by  giving  the  latter  railway 
permission  to  use  the  spur,  and  in  return 
therefor  getting  permission  to  use  the  Cot- 
ton Belt  road,  was  enabled  to  eliminate 
switching  charges  to  one  mill  which  made 
shipments  over  the  Iron  Mountain.  There 
was  another  mill  connected  by  a  spur  track 
with  the  Cotton  Belt,  but  as  It  was  not  in- 
cluded in  the  contract  between  the  two  roads, 
it  was  required  to  pay  switching  charges 
for  shipments  over  the  Iron  Mountain.  In 
that  case  It  was  held  there  was  no  discrimi- 
nation between  the  two  mills,  since,  under 
the  facts,  they  were  not  similarly  situated. 
See,  also,  H.  ft  T.  C.  By.  Co.  v.  Bust  08 
Tex.  08. 

The  statute  prohibiting  undue  discrimina- 
tion is  not  more  positive  or  explicit  In  its 
terms  than  article  1, 1  8,  of  onr  state  Consti- 
tution, which  provides  that: 

"All  freemen,  when  they  form  a  social  com- 
pact, have  equal  rights,  and  no  man,  or  set  of 
men,  is  entitled  to  exclusive  separate  public 
emoluments,  or  privileges,  bat  in  consideration 
of  public  services." 

Nor  the  language  of  the  Fourteenth 
Amendment  of  the  federal  Constitution,  pro- 
viding that: 

"No  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States;  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or  prop- 
erty, .without  due  process  of  law ;  nor  deny  to 
any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws." 

It  is  a  familiar  rule  that  notwithstanding 
the  plain  and  explicit  language  of  those  con- 
stitutional provisions,  legislation  may.  be  en- 
acted granting  certain  rights  and  privileges 
to  one  class  of  individuals,  to  the  exclusion 
of  another  class,  provided  such  separation 
into  classes  is  reasonable;  the  theory  of 
those  decisions  being  that  If  the  circum- 
stances and  conditions  of  those  excluded 
from  the  class  are  different,  there  is  no  dis- 
crimination against  them.  See  8  Cyc.  1051 ; 
Insurance  Company  v. .  Chowaing,  86  Tex. 
656,  26  S.  W:  082,  24  L.  R.  A.  802.  ,  . 
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[I]  In  the  present  rait  it  will  be  noted  that 
the  railway  company  treated  all  of  its 
through  passengers  alike,  granting  them  the 
same  privileges,  thus  placing  them  in  a  class 
separate  and  distinct  from  those  who  pur- 
chased tickets  at  Wichita  Falls,  whom  it 
placed  in  a  separate  class,  and  made  no  dis- 
tinction between  them.  The  discrimination 
complained  of  was  between  those  two  class- 
es. It  was  in  favor  of  all  the  through  pas- 
sengers alike  as  one  class,  but  not  in  favor 
of  "any  particular  person,"  within  the  mean- 
ing of  subdivision  1  of  article  6870,  If  it  can 
be  said  that  there  was  a  reasonable  basis 
for  such  a  classification.  And  as  the  rules  for 
statutory  construction  apply  also  in  the  con- 
struction of  the  constitutional  provisions  (8 
Oyc.  729),  it  seems  to  us  that  the  authorities 
upen  the  question  of  reasonable  classification 
of  subjects  in  legislation,  which  are  held  not 
to  be  Inimical  to  the  Constitution,  are  in  point 
upon  the  question  of  whether  or  not  the  rail- 
way company  unduly  discriminated  against 
the  plaintiff  in  the  present  suit  Many  of  such 
authorities  might  be  cited  in  which  the  rea- 
sons for  the  classification,  which  are  upheld 
as  valid,  are  not  so  cogent  as  the  reasons 
which  prompted  the  railway  company  in 
making  the  discrimination  between  Its  pas- 
sengers buying  tickets  at  Wichita  Falls  and 
its  through  passengers.  Only  a  few  of  such 
authorities  will  be  referred  to.  Nash  Hard- 
ware Company  v.  Morris,  105  Tex.  217,  146 
S.  W.  874  (by  our  Supreme  Court),  in  which 
it  was  held  that  the  bulk  sales  law,  which  in- 
validates any  sale  of  a  stock  of  merchandise 
In  its  entirety,  unless  prior  notice  is  given 
to  the  creditors,  was  not  unconstitutional  as 
class  legislation,  even  though  it  should  be 
held  that  it  is  restricted  to  retail  dealers  and 
does  not  apply  to  wholesale  dealers,  and 
even  though  it  discriminated  in  favor  of 
certain  creditors,  as  contended  in  that  case, 
since  it  applied  alike  to  all  merchants  of  that 
class. 

In  Supreme  Lodge,  U.  B.  A.,  v.  Johnson, 
98  Tex.  1.  81  S.  W.  18;  It  was  held  that  the 
exemption  of  the  Order  of  Railway  Conduc- 
tors, the  Order  of  Locomotive  Engineers,  and 
other  such  orders  specifically  mentioned,  from 
the  operation  of  an  act  of  the  Legislature  reg- 
ulating fraternal  beneficiary  associations, 
was  not  subject  to  the  objection  that  it  vio- 
lated either  the  Constitution  of  the  state  or 
the  federal  Constitution,  guaranteeing  equal 
protection  of  the  law  to  all  citizens.  See, 
also,  St  L.,  S.  F.  &  T.  Ry.  v.  Taylor,  134  S. 
W.  819;  Marchant  v.  Railway,  168  U.  S. 
389,  14  S.  Gt  894,  88  L.  Ed.  761;  I  B.  C 
L.  ||  364,  869,  370,  372,  374,  416,  400. 

The  facts  recited  above  show  conclusively 
that  the  circumstances  and  conditions  under 
which  the  through  passengers  over  the  de- 
fendant's road  were  placed  when  they  arriv- 
ed at  Wichita  Falls  were  materially  and  sub- 
stantially different  from  the  situation  of  the 
plaintiff,  who  had  not  begun  his  trip,  and 
that  therefore,  It  cannot  be  said  that  in 


detouring  the  through  passengers  to  Ft 
Worth  by  way  of  Abilene  on  June  7th,  and 
refusing  the  same  privilege  .to  the  plaintiff 
on  that  day,  was  an  unjust  discrimination 
within  the  meaning  of  that  portion  of  sub- 
division 1,  article  6670,  which  was  submitted 
in  the  trial  court's  charge.  The  through 
passengers  had  made  contracts  for  transpor- 
tation different  from  that  which  was  made 
by  the  plaintiff,  and  paid  prices  different 
from  what  he  paid,  and  a  failure  of  the 
railway  company  to  detour  them  necessarily 
would  have  left  them  stranded  in  Wichita 
Falls,  unless  they  had  seen  fit  to  buy  other 
tickets  from  the  other  roads  over  which  they 
were  detoured.  Nor  do  we  think  that  the 
fact  that  plaintiff  had  come  from  Vernon  tc 
Wichita  Falls  from  the  home. of  his  daughter 
in  an  automobile,  and  had  thus  started  his 
trip  to  Ft  Worth,  could  make  any  difference, 
since  the  railway  company  had  nothing  to  do 
with  that  part  of  his  trip. 

[I]  While  It  is  true  that  usually  the  ques- 
tion of  an  unjust  discrimination  Is  one  of 
fact,  to  be  passed  upon  by  the  jury,  yet 
when  the  facts  are  undisputed,  as  in  the 
present  suit  and  as  presented  lead  to  but 
one  reasonable  conclusion,  it  becomes  a  ques- 
tion of  law  for  the  courts  to  decide  without 
submitting  it  to  the  jury. 

It  follows  that  appellant's  first  assign- 
ment, complaining  that  there  is  no  evidence 
to  support  the  verdict  of  the  jury  for  the 
alleged  unjust  discrimination  occurring  on 
June  7th,  in  refusing  to  detonr  the  plaintiff 
to  Ft  Worth  under  the  same  terms  as  it 
detoured  its  through  passengers,  must  be 
sustained,  and  that  appellee's  first  cross-as- 
signment, in  which  he  complains  of  the  re- 
fusal of  the  court  to  give  a  peremptory 
Instruction  in  his  favor  for  a  recovery  of 
the  statutory  penalty  for  the  same  discrimi- 
nation on  June  8th  as  was  made  on  June 
7th,  must  be  overruled. 

[7]  Plaintiff  also  requested  a  peremptory 
Instruction  for  a  verdict  in  his  favor  for  the 
statutory  penalty  for  the  demand  made  by 
the  railway  company  on  June  7th  and  June 
8th  for  fare  at  the  regular  statutory  rate  of 
three  cents  a  mile  as  a  charge  for  detouring 
him  to  Ft.  Worth  by  way  of  Abilene,  the 
same  being  in  excess  of  the  amount  he  had 
already  paid  for  his  ticket  from  Wichita 
Falls  to  Ft.  Worth  over  the  Ft  Worth  & 
Denver  City  Railway,  while  on  those  dates 
through  passengers  were  being  carried  with- 
out any  such  extra  charge.  That  requested 
instruction  was  refused  by  the  court  and 
the  plaintiff  has  not  presented  any  cross- 
assignment  of  error  to  that  ruling;  but  he 
insists  that  as  the  evidence  without  con- 
troversy established  the  fact  that  such  de- 
mand was  made,  he  was  entitled  to  recover 
at  least  the  minimum  penalty  of  $125  for 
that  demand,  and  that  by  reason  of  that 
fact  alone  appellant's  assignments  of  error 
should  be  overruled. 

While  it  la  true  that  the  railway  company 
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Old,  on  June  7th  and  8th,  refuse  to  detour 
the  plaintiff  without  the  payment  of  fare 
additional  to  that  which  he  had  already 
paid  for  his  ticket,  yet  it  finally  withdrew 
that  refusal  and  detoured  him  to  Ft.  Worth 
on  Wednesday,  June  9th,  without  the  pay- 
ment of  any  extra  fare.  In  the  opinion 
of  the  majority,  this  of  itself,  independent 
of  other  conclusions  stated  by  us  in  this 
opinion,  furnishes  a  sufficient  reason  for 
overruling  the  contention  now  under  dis- 
cussion. The  statute  Invoked  is  of  a  highly 
penal  character,  and  it  would  be  unreason- 
able to  hold  that  the  railway  company,  hav- 
ing once  violated  it,  would  be  denied  the 
privilege  of  making  the  proper  amends  and 
complying  with  It  If  the  contention  of  ap- 
pellee be  sound,  then  it  would  follow  that, 
even  though  the  railway  company  withdrew 
the  demand  in  ten  minutes  after  it  was 
made  and  had  then  detoured  the  plaintiff  to 
Ft  Worth,  as  requested,  without  any  delay, 
the  penalty  would  still  have  been  recover- 
able, and  as  many  penalties  as  there  were 
demands  made  during  the  same  day.  Plain- 
tiff recovered  actual  damages  for  the  delay, 
of  which  the  railway  company  makes  no 
complaint  and  as  it  finally  detoured  plain- 
tiff and  carried  him  to  Ft  Worth,  he  can- 
not recover  the  penalty  for  the  demand 
made,  which  was  afterwards  withdrawn, 
and  the  service  accepted. 

[I]  It  is  further  insisted,  by  way  of  re- 
ply to  appellant's  assignments,  that  as  the 
evidence  showed  without  controversy  that 
plaintiff  was  delayed  in  reaching  Ft.  Worth, 
and  as  there  was  no  proof  offered  by  the 
railway  company  to  show  that  the  wash- 
out of  its  tracks  between  Wichita  Falls  and 
Ft  Worth,  which  rendered  it  unable  to  run 
its  trains  over  the  track,  was  not  due  to  any 
negligence  on  its  part,  and  as  the  burden 
was  on  the  defendant  to  make  such  proof, 
that  a  cause  of  action  for  unreasonable  de- 
lay was  made  out  in  his  favor,  which,  under 
subdivision  1,  article  6670,  entitled  him  to 
at  least  a  minimum  penalty  of  $125.  In 
answer  to  that  contention,  it  is  sufficient  to 
say  that  the  delay  contemplated  by  the  stat- 
ute is  such  as  is  caused  by  unjust  discrim- 
ination in  favor  of  other  patrons  of  the  road, 
and  not  a  negligent  delay  separate  and  apart 
from  such  discrimination. 

The  foregoing  conclusions  render  it  unnec- 
essary to  decide  the  further  question  wheth- 
er or  not  the  statute  giving  a  right  to  a 
penalty  would  apply  in  the  present  suit  in 
any  event  in  view  of  the  fact  that  the  rail- 
way company  owed  no  statutory  duty  to 
detour  its  passengers  over  the  other  two  rail- 
roads ;  in  other  words,  whether  or-  not  such 
a  situation  was  reasonably  within  the  con- 
templation of  the  Legislature  in  enacting 
that  statute,  even  though  it  could  be  said 
that  having- assumed  to  render  the  service 
to  other  passengers,  it  owed  the  duty  at  com- 
mon law  to  render  the  same  service  to  the 


plaintiff  upon  the  same  terms,  and  that  it 
would  be  liable  to  him  for  actual  damages 
for  failure  so  to  do.  Upon  that  question,  see 
Interstate  Commerce  Commission  v.  D.  G.  H. 
&  M.  By.  Co,  167  U.  S.  633,  17  Sup.  Ct 
986,  42  L.  Ed.  306,  Tounts  v.  S.  W.  TeL  & 
TeL  Co.  (C.  C.)  192  Fed.  200,  and  authorities 
there  cited. 

For  the  reasons  indicated  above,  the  Judg- 
ment of  the  trial  court  for  the  penalty  of 
$125  is  reversed,  and  Judgment  is  here  ren- 
dered in  favor  of  appellant  denying  plain- 
tiff recovery  of  any  of  the  penalties  alleged 
in  his  petition;  but  the  Judgment  In  favor 
of  plaintiff  for  $14  actual  damages  and  costs 
of  the  suit  in  the  court  below,  of  which  no 
complaint  is  made  upon  this  appeal,  is  un- 
disturbed. 

Reversed  and  rendered  in  part;  undis- 
turbed in  part 


FT.  WORTH  &  D.  O.  BY.  CO.  v.  WELLS. 
(No.  8475.) 

(Court  of  Civil  Appeals  of  Texas.   Ft.  Worth. 
Dec.  16,  1916.    Rehearing  Denied 
Jan.  27, 1917.) 

1.  Appeal  and  Ebbob  4=9569(2) —Record  — 
Statement  of  Facts. 

An  unsigned  document,  purporting  to  be  the 
statement  oi  .facts,  included  among  the  papers 
in  the  case,  cannot  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  Si  2581,  2532,  2543 ;  Dec  Dig. 
<8=>569(2).] 

2.  Cabriebb  «=>20(3)  —  Unjust  Discrimina- 
tion— Penalty — Construction  or  Statute. 

Under  Vernon's  Sayles*  Ann.  Civ.  St  1914, 
art.  6670,  subds.  1,  4,  and  article  6671,  provid- 
ing that  any  railroad  guilty  of  unjust  discrimi- 
nation in  respect  to-  services  rendered  shall  be 
liable  for  resulting  damages,  and  in  addition  to 
a  penalty  of  not  less  than  $125,  defendant  rail- 
road, selling  plaintiff  a  ticket  at  V.  for  transpor- 
tation to  and  -through  W.  to  H.,  which,  on  ac- 
count of  its  tracks  being  washed  away,  could 
not  run  a  train  from  W.  to  H.,  and  which  fur- 
nished through  passengers  transportation  by  a 
detoured  route  to  Ft.  Worth  on  exchange  of 
their  tickets  and  without  additional  fare,  and 
refused  to  carry  plaintiff  unless  he  paid  the 
usual  rate  by  that  route,  but  which  on  the  fol- 
lowing day  in  exchange  for  his  ticket  transport- 
ed him  by  that  route  and  beyond  to  H.  without 
additional  fare,  could  not  recover  the  penalty, 
where  it  was  not  shown  that  any  passenger 
whose  passage  originated  at  so  short  a  distance 
as  Y.  from  W.  was  granted  an  exchange  of  tick- 
eta,  when  an  exchange  was  refused  to  plaintiff 
or  that  any  passenger  destined  to  a  point  as 
near  from  W.  as  H.  was  granted  such  a  privi- 
lege, or  that  any  passenger  receiving  an  ex- 
change of  tickets  was  granted  transportation  to 
so  great  a  distance  as  was  demanded  by  plain- 
tiff by  the  detoured  route  to  H. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  88;  Dec.  Dig.  <8=>20(S).] 

Appeal  from  District  Court  Wichita  Coun- 
ty; E.  W.  Nicholson,  Judge. 

Action  by  E.  F.  Wells  against  the  Ft. 
Worth  &  Denver  City.  Railway  Company. 
Judgment  for  plaintiff  for  the.  statutory  pen- 
alty and  for  actual  damages,  and  defendant 
appeals.  Reversed  and  rendered  as  to  the  re- 
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cover*  of  the  penalty,  and  otherwise  undis- 
turbed. 

Carrlgan,  Montgomery  ft  Britain,  of  Wich- 
ita Falls,  for  appellant.  O.  B.  Felder,  of 
Wichita  Falls,  for  appellee. 

BUCK,  J.  [1]  This  is  a  companion  case  to 
that  of  Ft  Worth  ft  Denver  City  Railway 
Company  v.  Frazier,  No.  8474,  191  S.  W.  80S, 
the  opinion  In  which  was  handed  down  by 
this  court  December  9,  1916.  No  statement 
of  facts  Is  found  In  the  record,  though  an  un- 
signed document  purporting  to  be  the  state- 
ment of  facts  is  Included  •among  the  papers 
in  this  case,  which,  of  course,  we  cannot  eon- 
eider. 

[2]  The  court's  findings  of  fact  show  that 
on  June  6,  1915,  the  plaintiff  purchased  at 
Vernon,  Tex.,  a  ticket  entitling  him  to  trans- 
portation over  the  defendant's  line  to  Hen- 
rietta, Tex.,  for  which  he  paid  the  usual  and 
customary  price,  and  that  on  said  day  he  be- 
came a  passenger  on  defendant's  train  and 
was  transported  upon  his  Journey  as  far  as 
Wichita  Falls.  There  were  many  other  pas- 
sengers of  defendant  company,  who  also  ar- 
rived at  Wichita  Falls  on  the  same  train  at 
the  same  time.  On  account  of  high  water, 
the  defendant's  train  could  not  run  from 
Wichita  Falls  to  Henrietta,  and  said  passen- 
gers, Including  plaintiff,  were  so  notified  by 
defendant  company's  agent.  On  June  7th, 
on  account  of  the  defendant  company's  tracks 
being  washed  away,- the  train  on  its  said 
track  could  not  proceed  to  Henrietta,  and  the 
conditions  were  such  that  It  was  impossible 
or  uncertain  to  ascertain  at  what  time  said 
train  would  run  to  Henrietta.  On  the  after- 
noon of  June  7th,  the  defendant  company, 
through  its  officials  and  agents,  decided  to, 
and  did,  run  a  train  from  Wichita  Falls  to 
Abilene,  over  the  Wichita  Valley  Railway, 
and  thence  over  the  Texas  &  Pacific  Railway 
to  Ft  Worth.  At  saM  time,  the  agent  of  the 
defendant  company  at  Wichita  Falls  took  up 
the  tickets  of  divers  and  sundry  passengers, 
being  a  large  number,  who  had  purchased 
tickets  from  points  west  and  north  of  Wichita 
Falls,  In  the  state  of  Texas,  and  whose  des- 
tinations were,  some  of  them,  Bellevue,  Bow- 
ie, uecatur,  and  Ft.  Worth,  and  in  lieu  of  the 
tickets  so  taken  up  the  defendant  company 
furnished  such  passengers  transportation  by 
way  of  Abilene  to  Ft.  Worth  as  aforesaid,  and 
then  furnished  transportation  at  Ft  Worth 
to  passengers  over  its  line  from  Ft.  Worth  to 
Decatur,  Bowie,  and  Bellevue.  On  said  June 
7th,  the  -defendant  company  refused  to  ex- 
change the  ticket  held  by  the  plaintiff,  for  a 
ticket  entitling  Mm  to  the  transportation- by 
way  of  Abilene  and  Ft  Worth,  and  thence  to 
Henrietta,  but  Informed  plaintiff  that  he 
could  purchase  a  ticket  at  the  usual  rate,  if 
he  desired  to  go  that  way.  On  June  8th  the 
defendant  did  exchange  tickets  for  plaintiff, 


and  did  transport  and  detour  him  by  way  of 
Abilene  and  Ft  Worth  to  his  said  destination 
at  Henrietta,  Tex,  Plaintiff  was  the  only 
passenger  detoured  by  way  of  Abilene  to  Ft 
Worth,  and  thence  brought  as  far  west  from 
Ft  Worth  on  defendant's  line  to  Henrietta. 
It  la  not  shown  in  said  findings  that  any  pas- 
senger on  defendant's  line  from  Vernon  to 
Wichita  Falls,  or  destined  to  any  point  be- 
tween Wichita  Falls  and  Henrietta,  was  al- 
lowed the  exchange  of  tickets  denied  to  plain- 
tiff on  June  7th. 

The  distance  from  Ft  Worth  to  Decatur 
is  40  miles;  from  Ft  Worth  to  Bowie,  66 
miles ;  from  Ft  Worth  to  Bellevue,  81  miles; 
and  from  Ft  Worth  to  Henrietta,  96  miles. 
The  distance  by  defendant's  line  of  railway 
from  Wichita  Falls  to  Henrietta  is  18  miles ; 
to  Bellevue,  88  miles;  to  Bowie,  48  miles; 
and  to  Decatur,  74  miles. 

Plaintiff,  in  his  petition,  alleged  discrim- 
ination, and  prayed  for  a  recovery  of  the  pen- 
alty provided  toy  law  under  article  6670  et 
seq.,  Vernon's  Sayles*  Civil  Statutes,  and  for 
actual  damages  In  the  way  of  loss  of  time  and 
extra  expense  to  the  sum  of  $16.  The  court 
found  that,  by  reason  of  the  refusal  of  the 
defendant  company  to  exchange  with  plain- 
tiff tickets  on  June  7th,  plaintiff  was  de- 
layed 24  hours.  From  a  Judgment  in  favor 
of  plaintiff  in  the  sum  of  $125  penalty,  and 
$4.50  actual  damages,  defendant  appeals. 

For  the  reasons  set  forth  In  F.  W.  ft  D.  C. 
Railway  Company  v.  Frazier,  supra,  and  for 
the  additional  reasons  hereinafter  noted,  we 
have  concluded  that  appellee,  under  the  facts 
shown  In  the  court's  findings,  is  not  entitled 
to  recover  the  penalty.  The  reasons  addi- 
tional, which  are  peculiar  to  this  case,  are: 
(1)  It  is  not  shown  that  any  passenger  whose 
passage  originated  at  so  short  a  distance  as 
Vernon  is  from  Wichita  Falls  was,  on  June 
7th,  granted  the  free  exchange  of  tickets  de- 
nied appellee.  (2)  It  is  not  shown  that  any 
passenger  destined  to  a  point  as  near  from 
Wichita  Falls  as  Henrietta  is  was  granted 
such  a  privilege.  (3)  It  is  not  shown  that 
any  passenger  receiving  a  free  exchange  of 
tickets  on  June  7th  was  granted  transporta- 
tion so  great  a  distance  as  was,  on  said  date, 
demanded  by  appellee,  by  way  of  Abilene  and 
Ft  Worth  to  Henrietta. 

Therefore,  under  the  authorities  cited  in 
Railway  Co.  v.  Frasier,  and  for  the  reasons 
therein  given,  and  the  additional  reasons 
herein  mentioned,  we  have  concluded  that  the 
Judgment  of  the  trial  court,  allowing  plain- 
tiff a  recovery  of  a  penalty  of  $125  must  be 
reversed,  and,  since  the  evidence  seems  to 
have  been  fully  developed,  here  rendered  for 
appellant  Otherwise,  the  Judgment  is  undis- 
turbed, no  complaint  having  toeen  made  as  to 
the  recovery  for  damages.  The  costs  of  this 
court  will  toe  adjudged  ageflsst  appellee. 

Reversed  and  rendered  In  put;  undisturb- 
ed in  part 
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WESTERN  UNION  TELEGRAPH  OO. 
PTPEB.  (No.  8837.) 

(Court  of  Civil  Appeals  of  Texas.   Ft  Worth. 
Dec.  16,  191ft.    Rehearing  Denied 
Jan.  20,  1917.) 

1.  Telegraphs  and  Telephones  <g=a54(5)— 
Negligence— Repeated  Message. 

Repetition  of  a  telegraph  message,  at  the 
instance  of  the  addressee,  inured  to  the  benefit 
of  the  sender,  to  bring  him  within  the  company's 
stipulation  that  it  would  be  liable  in  excess  of  a 
certain  amount  only  if  the  message  were  re- 
peated. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  H  43,  46 ;  Dec.  Dig. 
*=»54<6)J 

2.  Commerce  ejcsio— Interstate  Commbbce- 
Poweb  of  State. 

The  mere  fact  that  federal  Const  art  1,  { 
8,  commits  to  Congress  the  power  of  regulating 
commerce  among  the  several  states,  and  that 
Congress  passed  the  Interstate  Commerce  Act 
in  1887  (Aet  Feb.  4,  1887,  c.  104,  24  Stat  879 
[U.  8.  Corop.  St  1918,  |  8668  et  seq.l)  and  pro- 
vided for  the  establishment  of  the  Interstate 
Commerce  Commission,  with  supervisory  power 
ever  the  subject,  win  not  alone  deprive  the  sev- 
eral states  of  the  power  of  enforcing  their  own 
rales  and  public  policy  over  the  subject  of 
Interstate  Commerce,  When  not  in  conflict  with 
some  congressional  enactment 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  |  8;  Dec.  Dig.  <8=10.] 

3.  Co  loesses  <8=»8(1)— Exercise  of  Federal 
Control  —  Termination  or  Power  or 
States. 

Where  Congress  once  assumes  control  over  a 
subject  or  territory  committed  to  it  by  the  Con- 
stitution of  the  United  States,  all  power  of  the 
separate  states  over  such  subject  is  at  an  end. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  |  5;  Dec.  Dig.  «=>8(1).] 

4.  Commerce  «=>8(7)  —  Liability  or  Tele- 
graph Company  —  Interstate  Commerce 
Act. 

By  the  enactment  of  June  18,  1910  (Act 
June  18,  1910,  c.  300,  36  Stat  644  [U.  S. 
Comp.  St  1913,  |  8563]),  amending,  the  In- 
terstate Commerce  Act  so  as  to  classify  tele 
graph  companies  as  common  carriers,  subject  to 
the  Interstate  Commerce  Laws,  Congress  did 
not  intend  to  subject  such  companies  to  the 
operation  of  the  wholly  inapplicable  regulations 
origin*}!*  designed  to  govern  an  altogether  dif- 
ferent character  of  carrier,  so  that  the  rules 
of  decision  of  the  state  have  application  to  deter- 
mine the  liability  of  a  telegraph  company  for 
negligence  in  transmission  of  interstate  message. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Dec.  Dig.  «=»8(7).] 

5.  Commerce  <a=>8(7)— Interstate  Commerce 
Act— ErrECT. 

The  amendment  of  June  18,  1910,  to  the  In- 
terstate Commerce  Act  classifying  telegraph 
companies  as  common  carriers  subject  to  the  in- 
terstate commerce  laws,  subjected  telegraph 
companies  to  the  regulations  of  Congress  that 
could  be  appropriately  applied  to  them  and  to 
their  character  of  business. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Dec  Dig.  «b>8(7).] 

6.  Telegraphs  and  Telephones  <8=*»88<1>— 
LnamnpN  OH'LiABrxarY— Bwtmno  Force 
under  Interstate  Commerce  Law. 

Under  the  amendment  (Act  June  29,  1906, 
c.  8881,  |  2,  34  Stat  586  [TJ.  S.  Comp.  St.  1913, 
I  80691)  to  Interstate  Comae**  Act  i  6,  pro- 
viding that  a  common  carrier  subject  to  the  act 
shall  file  with  the  commission  and  print  and 
keep  open  to  public  inspection  schedules  show- 


ing all  rates,  fares,  and  charges,  which  shall 
plainly  state  any  rules  or  regulations  which  in 
any  wise  change,  affect  or  determine  any  part 
of  the  aggregate  of  such  rates,  fanes,  and  charg- 
es, or  the  value  of  the  services  rendered,  a  tele- 
graph company  cannot  assert  the  validity  and 
binding  force  of  its  rate  or  regulation  under  the 
interstate  commerce  law  when  it  has  not  com- 
plied with  the  plain  requirement  of  such  law  by 
filing  its  rates  and  regulations  with  the  Inter- 
state Commerce  Commission. 

(Bd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  f  21;  Dec.  Dig. 
«3>33(1).] 

7.  Telegraphs  and  Telephones  «=»33(1)— 
Publishing  and  Posting  Rates  and  Reg- 
ulations. 

By  the  Interstate  Commerce  Act  requiring 
that  interstate  carriers  publish  and  post  in 
conspicuous  places  their  rates  and  regulations. 
Congress  intended  that  the  sender  of  a  telegraph 
message  have  open  notice  of  all  rates  or  regula- 
tions, in  addition  to  that  implied  by  law  from 
the  mere  fact  of  sending  a  telegram  which  bears 
printed  teems  on  its  back. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  21;  Dec.  Dig. 
«=>83(1).I 

8.  Carriers  <9=»150  —  Contracting  against 
Negligence. 

The  common-law  doctrine  that  a  carrier  will 
not  be  permitted  to  relieve  himself  from  the 
consequences  of  negligence  on  his  part,  or  on 
the  part  of  his  servants  or  employes,  is  gen- 
erally upheld  by  the  federal  and  state  courts. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §S  654-659;  Dec.  Dig.  <8=»160J 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; Maraln  H.  Brown,  Judge. 

Suit  by  C.  W.  Piper  against  the  Western 
Union  Telegraph  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Judg- 
ment affirmed. 

Thompson  &  Barwiae,  of  Ft.  Worth,  and 
A.  C.  Wood,  of  Houston,  for  appellant  Wil- 
liams &  Smith  and  David  B.  Trammell,  all 
of  Ft  Worth,  for  appellee. 


CONNER,  O.  J.  O.  W.  Piper  Instituted 
this  suit  against  the  Western  Union  Tele- 
graph Company  for  damages  alleged  to  nave 
been  caused  by  negligence  In  the  transmission 
of  a  telegram  from  Ft  Worth,  Tex.,  to  Medi- 
cine Lodge,  Kan.  There  is  but  little  contro- 
versy over  the  facts.  The  telegram,  as  writ- 
ten and  delivered  for  transmission  at  Ft 
Worth,  reads  as  follows: 

"Fort  Worth,  Texas,  February  6, 1914. 
"C.  L.  Grigsby,  Medicine  Lodge,  Kansas. 

"I  can  buy  load  of  butcher  steers  for  5.75 
will  weigh .  730  pounds  and  make  54  per  cent 
and  have  good  load  of  red  cows  weight  730 
pounds  for  4.85.  Wire  if  you  can  use  either  at 
once.    Steers  on  Mexican  order. 

"C.  W.  Piper." 

As  delivered  to  Grigsby  in  Medicine  Lodge, 
it  read: 

"Fort  Worth,  Texas,  February  6,  1914. 
"C.  L.  Grigsby.  Medicine  Lodge,  Kansas. 

"I  can  buy  load  of  butcher  steers  for  2.7S 
will  weigh  730  pounds  'and  make  54  per  cent 
and  have  goad  load  of  red  cowb  weight  730 
pounds  for  4.85.  Wire  if  you  can  use  either  at 
once  steers  on  Mexican  order.    O.  W.  Piper." 


C=»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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The  delivery  was  made  under  the  following 
circumstances  as  related  by  Grlgsby  In  his 
testimony  on  the  trial: 

"Mr.  Smith,  the  agent  at  Medicine  Lodge, 
came  into  my  place  of  business  and  says:  'Here 
is  a  telegram  from  Ft  Worth.  I  will  stop  as  I 
come  back  from  dinner  for  the  answer — and 
went  on  out,  and  I  read  the  telegram  and  dis- 
cussed the  matter  over  with  my  brother  and' 
my  meat  cutter,  and  after  Mr.  Smith  finished 
his  dinner  he  did  come  back  for  the  answer,  and 
I  says,  'Haven't  you  made  a  mistake  on  this 
telegram?'  and  he  says,  'No;  I  have  notf  and 
I  says,  'You  wire  back,  and  if  the  figures  in 
this  telegram  are  correct,  I  am  going  to  buy 
those  steers,'  and  he  says,  'All  right,  when  I 
get  through  I  will  phone  you,'  which  in  the 
course  of  an  hour  and  a  half  or  two  hours  he 
did ;  that  is,  he  phoned  to  my  brother.  There 
was  nothing  further  done  between  myself  and 
Smith." 

The  "brother,"  D.  S.  Grlgsby,  testified  that 
the  agent  Smith's  answer  was: 

'1  have  verified  that  message,  and  it  is  cor- 
rect as  I  gave  it  to  you." 

Thereupon  Grlgsby  wired  Piper  to: 

"Ship  steers  immediately,  wire  me  when  load- 
ed out" 

Piper  had  no  knowledge  of  the  change 
made  In  his  original  telegram,  and,  on  re- 
ceipt of  Grigsby's  acceptance  or  direction, 
shipped  the  cattle,  which  were  In  due  course 
received  and  appropriated  by  Grlgsby,  who 
paid  therefor  at  the  rate  of  $2.75  per  hun- 
dred pounds,  as  specified  in  the  offering  tele- 
gram to  him.  He,  however,  refused  to  either 
pay  more,  or  to  surrender  the  cattle  on  Pi- 
per's demand,  when  the  latter  first  learned  of 
the  mistake  that  had  been  made  In  the  trans- 
mission of  his  offer. 

To  the  suit  predicated  upon  this  state  of 
facts,  the  defendant  company  pleaded,  among 
other  things,  the  general  denial,  and  special- 
ly, substantially,  as  follows: 

"(a)  That  the  message  referred  to  by  appellee 
was  delivered  to  and  accepted  by  appellant  sub- 
ject to  the  terms  of  a  certain  written  con- 
tract by  the  terms  of  which  it  was  provided  that 
the  appellant  should  not  be  liable  for  mistakes 
or  delays  in  the  transmission  and  delivery  or  for 
the  nondelivery  of  any  unrepeated  message  be- 
yond the  amount  received  for  sending  same,  and 
that  the  message  as  filed  was  an  unrepeated  mes- 
sage, and  that  the  appellant  was  not  directed 
or  requested  to  repeat  the  same,  and  that  all 
the  appellant  received  for  the  transmission  of 
said  message  was  the  sum  of  90  cents,  which 
was  the  ordinary  and  reasonable  charge  for  the 
transmission  of  an  unrepeated  message. 

"(b)  That  the  message  was  an  interstate  mes- 
sage to  be  sent  from  a  point  in  the  state  of  Tex- 
as to  a  point  in  the  state  of  Kansas,  and  that 
by  the  appellant's  established  rules  and  regula- 
tions, as  the  same  were  in  effect  prior  to  June 
18,  1910,  and  are  still  maintained  and  establish- 
ed, messages  are  classified,  among  other  classi- 
fications, as  repeated  and  unrepeated  messages; 
that  in  the  case  of  an  unrepeated  message  ap- 
pellant does  not  assume  liability  beyond  the 
amount  charged  for  sending  same,  while  in  the 
case  of  a  repeated  message  appellant  does  not 
limit  its  liability  to  the  amount  charged  for  the 
transmission  of  the  message,  but  assumes  liabil- 
ity for  an  amount  not  to  exceed  50  times  the 
amount  charged  for  sending  same.  That  for  the 
additional  work  of  repeating  the .  message  and 
the  additional  risk  of  liability  assumed  in  the 
case  of  a  repeated  message,  the  appellant  at  all 
times .  mentioned  made,  and  still  makes,  an  ad- 


ditional charge,  equal  to  one-half  of  the  unre- 
peated message  rate. 

"That  by  the  act  of  Congress  of  the  United 
States,  approved  June  18,  1910,  Congress  enter- 
ed and  assumed  charge  of  regulating  the  field 
of  interstate,  communication  by  telegraph,  and 
conferred  upon  the  Interstate  Commerce  Com- 
mission full  power  over  the  rates,  charges,  clas- 
sifications, and  practices  of  the  telegraph  com- 
panies, and  that  the  Interstate  Commerce  Com- 
mission, prior  to  the  time  of  the  filing  of  this 
message,  had  knowledge  of  the  rates,  charges, 
and  classifications  established  by  appellant 
Western  Union  Telegraph  Company,  and  at  no 
time  has  it  sought  to  change,  modify,  or  dis- 
approve the  right  of  the  appellant  to  charge 
different  rates,  but  has  recognized  the  right  of 
appellant  to  charge  a  higher  rate  for  a  greater 
liability  and  a  lower  rate  for  a  less  liability. 
"That  in  addition  to  the  above  appellant  also 

S leaded  that  the  message  was  valued  at  $50 
y  the  sender,  and  was  delivered  to  it  under 
a  certain  contract  in  writing  by  the  terms  of 
which  it  was  provided  that  the  liability  of  ap- 
pellant could  in  no  event  exceed  the  sum  of 
$50;  that  the  message  was  filed  by  the  sender 
at  a  $50  valuation,  and  the  rate  charged  by  ap- 
pellant of  the  appellee  was  bssed  on  a  $50  val- 
uation. That  all  of  the  appellant's  ordinary 
rates  and  tariffs  for  the  transmission  and  deliv- 
ery of  messages  are  based  upon  the  assumption 
that  the  message  is  valued  at  $50,  or  less,  and 
that  in  case  of  a  message  filed  at  a  specified  sum 
in  excess  of  $50,  it  was,  at  all  the  times  men- 
tioned, and  still  is,  the  rule,  regulation,  tariff, 
and  practice  of  the  appellant  to  charge  and  col- 
lect'an  additional  sum  to  cover  the  increased 
risk  of  liability,  which  additional  sum  is  based 
upon  the  valuation  of  the  message,  and  is  equal 
to  one-tenth  of  1  per  cent,  thereof. 

It  was  also  pleaded  by  appellant  with  refer- 
ence to  this  defense  that  the  act  of  Congress  of 
the  United  States,  approved  June  18,  1910,  as- 
sumed charge  of  regulating  the  field  of  interstate 
communication  by  telegraph,  thereby  removing 
and  exempting  such  interstate  communication 
by  telegraph  from  the  field  of  state  regulation, 
and  conferred  upon  the  Interstate  Commerce 
Commission  full  power  over  the  rates  as  pleaded 
bp  appellant  with  reference  to  unrepeated  mes- 
sages, and  that  the  Interstate  Commerce  Com- 
mission had  full  knowledge  of  the  rates,  charg- 
es, and  classifications  as  established  by  the  ap- 
pellant, and  with  such  knowledge  approved  the 
same,  and  recognized  the  right  of  the  appellant 
to  charge  a  higher  rate  for  a  greater  liability 
and  a  lower  rate  for  a  less  liability." 

The  defendant  further  pleaded  contribu- 
tory negligence  on  plaintiff's  part  and  collu- 
sion between  plaintiff  and  Grigsby  and  other 
matter  which  we  find  has  no  substantial 
foundation  in  the  evidence,  and  which,  there- 
fore, will  not  be  further  noticed. 

The  court  sustained  the  plaintiff's  excep- 
tions to  the  defendant's  said  special  pleas, 
and,  after  the  introduction  of  the  evidence, 
gave  a  peremptory.  Instruction  to  the  Jury 
to  find  for  the  plaintiff  in  the  sum  of  $082.70, 
the  amount  of  his  incontroverted  actual 
loss.  The  Jury  so  returned  their  verdict, 
and  the  defendant  has  appealed  from  the 
Judgment  entered  In  the  plaintiff's  favor  for 
the  amount  stated. 

Appellant's  negligence  In  the  premises  Is 
beyond  dispute,  and  the  vital  questions  urg- 
ed go  to  the  sufficiency  of  the  special  defen- 
sive pleas  noted  in  our  statement  of  the  case, 
and  appellant  presents  them  both  by  assign- 
ments of  error  ,  to  the  action  of  the  court  in 
sustaining  the  plaintiff's  exceptions  thereto 
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and  by  assignments)  of  error  to  toe  verdict 
and  Judgment.  Bnt  the  form  of  presenta- 
tion is  deemed  to  be  immaterial,  inasmuch  as 
evidence  in  support  of  the  allegations  of  the 
special  pleas  seems  to  have  been  admitted 
under  paragraphs  of  the  defendant's  answer 
to  which  no  exceptions  were  made.  The  writ- 
er and  Justice  DUNKLIN,  Justice  BUCK 
not  agreeing,  wish  to  further  observe,  as 
an  introduction  to  our  main  discussion,  that 
a  complete  answer  to  appellant's  special  pleas 
that  its  liability  was  limited  on  the  ground 
that  the  message  was  unrepealed  is  found  in 
the  undisputed  fact  that  Grigsby  directed  the 
message  In  question  to  be  repeated,  and  that 
appellant's  agent  in  Kansas  undertook  to 
do  so. 

11]  A  repetition  of  the  message  at  the  in- 
stance of  Grigsby  would  inure,  as  said  ma- 
jority think,  to  the  benefit  of  Piper  and  oth- 
erwise as  fully  meet  the  beneficial  purposes 
of  the  provision,  and  be  as  fully  operative 
and  effective  as  if  the  message  had  been  re- 
peated upon  the  plaintiff  Piper's  procure- 
ment See  W.  U.  Tel.  Co.  v.  Landis  (Pa.)  12 
AtL  467.  Moreover,  our  ruling  on  the  other 
special  defenses  hereinafter  discussed  will, 
we  all  think,  substantially  apply  alike  to 
all  of  the  special  defenses  named. 

We  are  thus  brought  to  a  determination 
of  the  main  question  of  whether,  under  the 
circumstances  of  this  case,  we  should  sus- 
tain appellant's  contention  that  under  the 
operation  of  the  interstate  commerce  law 
its  liability  herein  must  be  limited  to  $50. 
The  provision  mainly  relied  upon  by  appel- 
lant as  constituting  an  enforceable  contract 
limiting  its  liability  is  one,  among  numerous 
others,  printed  upon  the  reverse  side  of  the 
telegram  written  and  delivered  by  Piper,  and 
reads  as  follows: 

"In  any  event  the  company  shall  not  be  liable 
for  damages  for  any  mistakes  or  delay  In  the 
transmission  or  delivery,  or  for  the  nondelivery, 
of  this  day  letter,  whether  caused  by  the  negli- 
gence of  its  servants  or  otherwise,  beyond  the 
sum  of  fifty  dollars,  at  which  amount  this  day 
letter  is  hereby  valued,  unless  a  greater  value 
is  stated  in  writing  hereon  at  the  time  the  day 
letter  is  offered  to  the  company  for  transmis- 
sion, and  an  additional  sum  paid  or  agreed  to 
be  paid,  based  on  such  value,  equal  to  one- 
tenth  of  one  per  cent,  thereof." 

Such  a  provision  as  against  negligence  has 
repeatedly  been  held  to  be  invalid  and  unen- 
forceable in  this  and  other  states.  See  W. 
U.  Tel.  Co.  v.  Linn,  87  Tex.  7,  26  S.  W.  490, 
47  Am.  St  Rep.  58 ;  G.,  C.  &  S.  P.  Ry.  v.  Wil- 
son, 69  Tex.  739,  7  S.  W.  653;  W.  U.  Tel. 
Co.  v.  Robertson,  69  Tex.  Civ.  App.  426,  126 
S.  W.  629;  W.  U.  Tel.  Co.  v.  Norris,  25  Tex. 
Civ.  App.  43,  60  S.  W.  982,  and  authorities 
there  cited.  That  such  conditions  or  stipu- 
lations in  so  far  as  they  undertake  to  exempt 
the  company  from  liability  for  negligence  on 
the  part  of  servants  and  employes  are  void 
under  the  rules  of  decision  in  this  state  is 
too  well  settled  to  require  discussion.  In- 
deed, it  is  statutory  with  us  that  carriers 
cannot,  by  any  special  regulation  or  agree- 


ment, limit  their  liability  as  it  existed  at 
common  law,  which  deemed  it  against  pub- 
lic policy  to  countenance  agreements  relieving 
carriers  from  the  natural  consequences  of 
their  own  negligence.  But  the  question  is, 
Can  we  apply  our  statute  and  rules  to  the 
provisions  of  the  contract  above  quoted? 

[2]  The  mere  fact  that  the  Constitution 
of  the  United  States  (section  8,  art  1)  com- 
mits to  Congress  the  power  of  regulating 
commerce  among  the  several  states  of  the 
Union,  and  that  later,  in  1887,  Congress  pass- 
ed the  Interstate  Commerce  Act  and  provid- 
ed for  the  establishment  of  the  Interstate 
Commerce  Commission  with  supervisory  pow- 
er over  the  subject  will  not  alone  deprive 
the  several  states  of  the  Union  of  enforcing 
their  own  rules  and  public  policy  over  the 
subject  of  interstate  commerce  when  not  in 
conflict  with  some  congressional  enactment. 
Thus  it  was  held,  as  applied  to  the  subject 
here  under  discussion,  as  early  as  1903  by 
the  Supreme  Court  of  the  United  States  (see 
Pa.  Ry.  Co.  v.  Hughes,  191  U.  S.  477,  24 
Sup.  Ct  132,  48  L.  Ed.  268),  that  the  courts 
of  the  several  states  might  administer  the 
common  law  according  to  their  own  inter- 
pretation without  control  by  our  federal 
courts,  unless  some  right  immunity,  or  priv- 
ilege created  by  the  federal  power  was  as- 
serted and  shown.  That  was  a  case  where 
the  owner  of  a  horse  shipped  him  over  the 
lines  of  several  connecting  carriers  from  Al- 
bany in  the  state  of  New  York  to  Cynwyd 
in  the  state  of  Pennsylvania.  The  railway 
company,  when  sued  by  the  owner  for  dam- 
ages to  the  horse  caused  by  negligence  in 
the  transportation,  pleaded  and  proved  a 
provision  of  the  shipping  contract  limiting 
the  liability  of  the  carrier  for  loss  or  dam- 
age to  the  horse  to  "not  exceed  one  hundred 
dollars."  The  state  courts  of  Pennsylvania, 
where  the  action  originated,  denied  the  va- 
lidity of  such  a  contract  (see  Hughes  v.  Pa. 
Ry.  Co.,  202  Pa.  222.  51  Atl.  990,  63  L.  R. 
A.  513,  97  Am.  St.  Rep.  713),  and  on  appeal 
to  the  Supreme  Court  of  the  United  States 
it  was  held  that  the  question  was  not  one 
over  which  the  federal  courts  had  supervis- 
ory power,  and  that  the  highest  court  of 
Pennsylvania  might— 

"administer  the  common  law  according  to  its 
understanding  and  interpretation  of  it,  being 
only  amenable  to  review  in  the  Federal'  Supreme 
Court  where  some  right  title,  immunity,  or 
privilege,  the  creation  of  the  federal  power,  has 
been  asserted  and  denied"  (dting  Betell  v. 
Demaret,  10  Wsll.  537,  19  L.  Ed.  1007;  Delmas 
v.  Merchants'  Mut.  Ins.  Co.,  14  Wall.  666,  20 
L.  Ed.  759;  New  York  L.  Ins.  Co.  v.  Bendren, 
92  U.  S.  287,  23  L.  Ed.  709;  United  States 
v.  Thompson,  93  U.  S.  586,  23  L.  Ed.  982). 

The  same  high  court  in  the  same  case,  in 
answering  a  contention  that  the  judgment  of 
the  Pennsylvania  court  against  the  validity 
of  the  special  contract  referred  to  was  in 
conflict  with  the  act  of  Congress  of  February 
4,  1887,  entitled,  "An  act  to  regulate  com- 
merce," said: 
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"In  refusing  to  limit  the  recovery  to  lite  valu- 
ation agreed  upon,  did  the  state  court  deny  to 
the  company  a  right  or  privilege  secured  by  the 
interstate  commerce  law?  It  may  be  assumed 
that  under  the  broad  power  conferred  upon 
Congress  over  interstate  commerce  as  defined  in 
repeated  decisions  of  this  court,  it  would  be  law- 
ful for  that  body  to  make  provision  as  to  con- 
tracts for  interstate  carriage,  permitting  the 
carrier  to  limit  its  liability  to  a  particular  sum 
in  consideration  of  lower  freight  rates  for 
transportation.  But  upon  examination  of  the 
terms  of  the  law  relied  upon  we  fail  to  find  any 
such  provision  therein.  The  sections  of  the 
interstate  commerce  law  relied  upon  by  the 
learned  counsel  for  plaintiff  in  error  (24  Stat, 
at  I*  379-382,  chap.  104,  U.  S.  Comp.  Stat. 
1901,  pp.  3154-3159;  25  Stat,  at  I*,  855,  c.  382, 
V.  S.  Comp.  Stat.  1901,  p.  8158)  provide  for 
equal  facilities  to  shippers  for  the  interchange 
of  traffic;  for  nondiscrimination  in  freight 
rates;  for  keeping  schedules  of  rates  open  to 
public  inspection;  for  posting  the  same  in  pub- 
lic places,  with  certain  particulars  as  to  charg- 
es, rules,  and  regulations;  for  the  publication 
of  joint  tariff  rates  for  continuous  transporta- 
tion over  one  or  more  lines,  to  be  made  public 
when  directed  by  the  Interstate  Commerce  Com- 
mission; against  advances  in  joint  tariff  rates 
except  after  ten  days'  notice  to  tie  commission  s 
against  reduction  of  joint  tariff  rates  except 
after  three  days'  like  notice;  making  it  unlaw- 
ful for  any  party  to  a  joint  tariff  to  receive  or 
demand  a  greater  or  less  compensation  for  the 
transportation  of  property  between  points  as  to 
which  a  joint  tariff  is  made  different  than  is 
specified  in  the  schedule  filed  with  the  Commis- 
sion; Riving  remedies  for  the  enforcement  of  the 
foregoing  provisions,  and  providing  penalties 
for  their  violation;  making  it  unlawful  to  pre- 
vent continuous  carriage,  and  providing  that 
no  break  of  bulk,  stoppage,  or  interruption  by 
the  carrier,  unless  made  in  good  faith  for  some 
necessary  purpose,  without  intention  to  evade 
the  act,  shall  prevent  the  carriage  of  freights 
from  being  treated  as  one  continuous  carriage 
from  the  place  of  shipment  to  the  place  of  des- 
tination. 

"While  under  these  provisions  it  may  be  said 
that  Congress  has  made  it  obligatory  to  provide 
proper  facilities  fox  interstate  carriage  of 
freight,  and  has  prevented  carriers  from  ob- 
structing continuous  shipments  on  interstate 
lines,  we  look  in  vain  for  any  regulation  of  the 
matter  here  in  controversy.  There  is  no  sanc- 
tion of  agreements  of  this  character  limiting  lia- 
bility to  stipulated  valuations,  and,  until  Con- 
gress shall  legislate  upon  it,  is  there  any  valid 
objection  to  the  state  enforcing  its  own  regu- 
lations upon  the  subject,  although  it  may  to 
this  extent  indirectly  affect  interstate  com- 
merce contracts  of  carriage?" 

The  court  then  reviews  a  number  of  Its 
own  decisions  closely  in  point,  and  concludes 
as  follows: 

"We  can  see  no  difference  in  the  application 
of  the  principle  based  upon  the  manner  in 
which  the  state  requires  this  degree  of  care  and 
responsibility,  whether  enacted  into  a  statute 
or  resulting  from  the  rules  of  law  enforced  in 
the  state  courts.  The  state  has  a  right  to  pro- 
mote the  welfare  and  safety  of  those  within 
its  jurisdiction  by  requiring  common  carriers  to 
be  responsible  to  the  full  measure  of  the  loss 
resulting  from-  their  negligence,  a  contract  to 
the  contrary  notwithstanding.  This  require- 
ment in  the  case  just  cited  is  held  not  to  be  an 
unlawful  attempt  to  regulate  interstate  com- 
merce, in  the  absence  of  congressional  action 
providing  a  different  measure  of  liability  when 
contracts  such  as  the  one-  now  before  us  are 
made  in  relation  to  interstate  carriage.  Its  per- 
tinence to  the  case  under  consideration  renders 
further  discussion  unnecessary.    The  judgment 


of  the  Supreme  Court  of  Pennsylvania  is  af- 
firmed." 

An  examination  of  the  cases,  which  are  too 
numerous  to  now  notice,  will  disclose  that 
the  views  expressed  in  the  Hughes  Case 
above  as  to  the  effect  of  the  Interstate  Com- 
merce Act  upon  limitations  of  liability  in 
contracts  for  Interstate  shipments  were  fol- 
lowed and  applied  by  the  Supreme  Court  of 
the  United  States  until  the  passage  by  Con- 
gress of  the  act  of  June  29,  1908,  frequently 
referred  to  as  the  Cannack  Amendment. 
This  act  amends  the  act  of  February  4,  1887, 
and  enlarges  the  number  of  persons  and  com- 
panies made  subject  to  the  Interstate  com- 
merce law*  (including  express  companies), 
and,  among  other  things,  not  necessary  to 
particularize,  specially  provides  in  one  of  the 
paragraphs  of  section  1,  that: 

"All  charges  mode  for  any  service  rendered  or 
to  be  rendered  in  the  transportation  of  passen- 
gers or  property  as  aforesaid,  or  in  connection 
therewith,  shall  be  just  and  reasonable:  and 
every  unjust  and  unreasonable  charge  for  such 
service  or  any  part  thereof  is  prohibited  and  de- 
clared to  be  unlawful." 

It  Is  further  enacted  in  section  6  of  the 
amendment: 

"That  every  common  carrier  subject  to  the 
provisions  of  this  act  shall  file  with  the  Commis- 
sion created  by  this  act  and  print  and  keep  open 
to  public  inspection  schedules  showing  all  the 
rates,  fares,  and  charges  for  transportation  be- 
tween different  points  on  its  own  route  and 
between  points  on  its  own  route  and  points  on 
tiie  route  of  any  other  carrier  by  railroad,  by 
pipe  line,  or  by  water  when  a  through  route 
and  joint  rate  have  been  established.  If  no 
joint  rate  over  the  through  route  has  been  es- 
tablished, the  several  carriers  in  such  through 
route  shall  file,  print  and  keep  open  to  public 
inspection  as  aforesaid,  the  separately  establish- 
ed rates,  fares  and  charges  applied  to  the 
through  transportation.  The  schedules  print- 
ed as  aforesaid  by  any  such  common  carrier 
shall  plainly  state  the  places  between  which 
property  and  passengers  will  be  carried,  and 
shall  contain  the  classification  of  freight  in 
force,  and  shall  also  state  separately  all  termi- 
nal charges,  storage  charges,  icing  charges,  and 
all  other  charges  which  the  Commission  may 
require,  all  privileges  or  facilities  granted  or  al- 
lowed and  any  rules  or  regulations  which  in  any 
wise  change,  affect,  or  determine  any  part  or  the 
aggregate  of  such  aforesaid  rates,  fares,  and 
charges,  or  the  value  of  the  service  rendered  to 
the  passenger,  shipper,  or  consignee.  Such 
schedules  shall  be  plainly  printed  in  large  type, 
and  copies  for  the  use  of  the  public  shall  be 
kept  posted  in  two  public  and  conspicuous  plac- 
es in  every  depot,  station,  or  office  of  such  car- 
rier where  passenger*  or  freight,  respectively, 
are  received  for  transportation,  in  such  form 
that  they  shall  be  accessible  to  the  public  and 
can  be  conveniently  inspected.  The  provisions 
of  this  section  shall  apply  to  all  traffic  trans- 
portation, and  facilities  defined  in  this  act." 

See  U.  S.  Comp.  Stat  1901,  Supplement 
UB07,  p.  895. 

After  this  amendatory  act,  a  change  took 
place  in  the  course  of  the  decisions  of  the  fed- 
eral courts  which  construed  section  8  just 
quoted  as  evincing  the  purpose  of  Congress 
to  assume  control  of  the  subject  of  the  lia- 
bility of  carriers  under  contracts  for  inter- 
state shipments,  and  to  supersede  all  state 
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regulations  having  reference  to  those  sub- 
jects. As  dear  a  presentation  of  such  con- 
struction and  of  the  consequent  change  In  the 
attitude  of  the  court,  and  of  the  reason  there- 
for, as  can  be  found  perhaps  Is  In  the  recent 
ease  of  the  Adams  Express  Co.  v.  Oroninger, 
226  U.  S.  491,  33  Sup.  Ct  148,  57  U  Ed.  314, 
44  L.  E.  A.  (N.  S.)  257. 

That  was  a  case  where  the  plaintiff  In  the 
suit  delivered  to  the  express  company  at  a 
point  in  the  state  of  Ohio  a  small  package, 
containing  a  diamond  ring  for  shipment  to 
a  point  in  the  state  of  Georgia.  The  ring 
was  never  delivered,  and  in  the  suit  Institut- 
ed to  recover  Its  value,  the  express  company 
pleaded,  In  substance,  as  follows: 

"That  the  defendant  was  an  express  company 
engaged  in  interstate  commerce  within  the  pro- 
visions of  the  act  of  Congress  of  June  29,  1906 
(34  Stat,  at  L.  584,  c.  3591,  U.  S.  Oomp.  Stat. 
Supp.  1911,  p.  1288) ;  that  in  obedience  to  that 
act  it  had  duly  filed  with  the  Interstate  Com- 
merce Commission  schedules  showing  its  rates 
and  charges  from  Cincinnati  to  Augusta,  Ga., 
which  schedules  showed  that  its  rates  and  charg- 
es, when  tike  value  of  the  property  to  be  carried 
was  in  excess  of  $50,  were  graduated  reasonably, 
according  to  the  value,  and  that  the  lawful  rate 
upon  the  package  of  the  plaintiff  from  Cincin- 
nati to  Augusta  was  25  cents  if  the  value  was 
$50  or  less,  and  was  55  cents  if  its  value  was 
$125. 

"It  is  averred  that  the  plaintiff  knew  that  the 
charges  upon  the  package  shipped  were  based 
upon  the  value  of  the  shipment,  and  that  it  [the 
defendant]  required  that  the  value  should  be  de- 
clared by  the  shipper,  and  that  if  he  did  not  dis- 
close and  declare  the  value  when  he  delivered 
the  shipment  to  it  at  Cincinnati  for  transporta- 
tion to  Augusta,  the  rate  charged  would  be  bas- 
ed upon  a  valuation  of  $50.  It  is  then  alleged 
that  the  package  so  delivered  was  sealed,  and 
that  defendant  did  not  know  the  contents  or  val- 
ue, and  that  if  it  had,  it  would  not  have  received 
it  for  carriage  for  less  than  the  lawful  published 
rate  of  55  cents.  The  receipt  or  bill  of  lading 
issued  shows  no  value,  but  contains  a  stipulation 
in  these  words:  'In  consideration  of  the  rate 
charged  for  carrying  said  property,  which  is  reg- 
ulated by  the  value  thereof,  and  is  based  upon  a 
valuation  of  not  exceeding  $50  unless  a  greater 
value  is  declared,  the  shipper  agrees  that  the 
value  of  said  property  is  not  more  than  $50,  un- 
less a  greater  value  is  stated  herein,  and  that 
the  company  shall  not  be  liable  in  any  event  for 
more  than  the  value  so  stated,  nor  for  more  than 
$50  if  no  value  is  stated  herein.*  " 

The  Kentucky  courts,  on  the  ground  of  its 
invalidity  under  Kentucky  laws,  refused  to 
give  effect  to  the  contract,  limiting  the  lia- 
bility of  the  express  company  as  pleaded  by 
it,  and  gave  the  plaintiff  judgment  for  $137.- 
60,  being  the  full  value  of  the  ring.  On  writ 
of  error  to  the  Supreme  Court  of  the  United 
States,  however,  that  court  upheld  the  suffi- 
ciency of  the  defenses  on  the  ground  that 
the  common  law,  as  had  been  construed  in 
that  court  and  in  the  courts  of  a  number  of 
the  states,  did  not  forbid  reasonable  con- 
tracts fixing  the  liability  of  the  carrier  In  a 
given  ratio  to  rates  charged,  and  that  such 
construction  of  the  common  law  would  now 
be. followed  in  the  federal  court  to  the  ex- 
clusion of  all  state  regulations  to  the  con- 
trary, In  view  of  the  provisions  of  said  sec- 
tion 6  hereinabove  qnoted.   The.  decision  Is 


dear,  replete  with  citation  of  and  quotation 
from  decisions,  and  to  the  extent  of  its  scope 
is  unquestionably  supreme.  It  certainly  sup- 
erseded, as  to  all  persons,  companies,  and 
corporations  subject  to  the  act,  all  state  reg- 
ulations materially  affecting  the  liability  of 
carriers  under  contracts  for  interstate  ship- 
ments. 

It  must  be  noted,  however,  that  the  Cron- 
inger  Que,  and  other  cases  of  like  effect  cit- 
ed therein,  all  have  reference  to  contracts 
evidenced  by  bills  of  lading,  receipts,  etc., 
given  by  railway,  express,  and  other  compa- 
nies, for  specific  property  delivered  for  trans- 
portation. No  act  prior  to  1910,  to  be  here- 
inafter more  particularly  noticed,  had  classi- 
fied telegraph  companies  as  common  carriers. 
Hence  it  was  that  the  rule  of  construction 
adopted'  in  the  Oroninger  Case  was  not  ap- 
plied to  contracts  for  the  transmission  of 
telegraphic  messages  between  points  in  dif- 
ferent states.  See  Ivy  v.  W.  U.  Tel.  Co. 
(C.  C.)  165  Fed.  371  (reversed  on  other 
grounds  in  177  Fed.. 63,  100  C.  C.  A  481); 
Telegraph  Co.  v.  Crovo,  220  U.  S.  364,  31 
Sup.  Ct  399,  55  L.  Ed.  498;  Telegraph  Co. 
v.  James,  162  U.  S.  650,  16  Sup.  Ct.  934,  40 
L.  Ed.  1105.  These  cases  as  to  contracts  for 
telegraphic  messages  between  states  apply 
the  rules  announced  In  Railway  Co.  v. 
Hughes,  supra,  and  other  cases  decided  prior 
to  the  law  of  1910,  and  recognize  the  laws  of 
the  states  relating  to  the  subject 

On  the  18th  day  of  June,  1910,  however, 
Congress  again  amended  the  interstate  com- 
merce laws  so  as  to  classify,  among  others, 
telegraph  companies  as  common  carriers  sub- 
ject to  the  Interstate  commerce  laws.  We 
Insert  so  much  of  this  amendment  as  has  ref- 
erence to  the  case  before  us,  to  wit : 

"The  provisions  of  this  act  shall  apply 
*  •  *  to  telegraph,  telephone,  and  cable  com- 
panies (whether  wire  or  wireless)  engaged  in 
sending  messages  from  one  state,  territory,  or 
district  of  the  United  States,  to  any  other  state, 
territory,  or  district  of  the  United  States,  or  to 
any  foreign  country,  who  shall  be  considered  and 
held  to  be  common  carriers  within  the  meaning 
and  purpose  of  this  act.  *  •  *  All  charges 
made  for  any  service  rendered  or  to  be  rendered 
in  the  transportation  of  passengers  or  property 
and  for  the  transmission  of  messages  by  tele- 
graph, telephone,  or  cable,  as  aforesaid,  or  in 
connection  therewith,  shall  be  just  and  reason- 
able; and  every  unjust  and  unreasonable  charge 
for  such  service  or  any  part  thereof  is  pro- 
hibited and  declared  to  be  unlawful:  Provided, 
that  messages,  by  telegraph,  telephone,  or  cable, 
subject  to  the  provisions  of  this  act,  may  be 
classified  into  day,  night  repeated,  unrepeated, 
letter,  commercial,  press,  government,  and  such 
other  classes  as  are  just  and  reasonable,  and 
different  rates  may  be  charged  for  the  different 
classes  of  messages.  *  *  * "  U.  S.  Comp,  St. 
1913,  f  8563. 

After  the  foregoing  amendment  the  Su- 
preme Court  of  the  United  States  was  called 
upon  to  pass  upon  the  validity  of  a  state 
regulation  relating  to  a  contract  for  the 
transmission  of  an  interstate  message.  -  We 
refer  to  the  case  of  W.  U.  Tel.  Co.  v.  Brown, 
234  U.  S.  542,  34  Sup.  Ct  955,  08  &  Ed.  1457. 
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In  that  case  It  appears  that  a  death  message 
delivered  to  the  telegraph  company  in  South 
Carolina  and  addressed  to  Brown  in  Wash- 
ington, X).  0..  was  duly  transmitted,  but 
never  delivered.  Brown  in  the  South  Caro- 
lina courts  recovered  a  Judgment  for  a  penal- 
ty authorized  by  a  statute  of  that  state  for 
the  negligent  failure  to  deliver  the  message 
But  on  writ  of  error,  the  United  States  Su- 
preme Court  held,  in  the  case  cited,  that  the 
judgment  of  the  state  courts  was'  erroneous. 
This  decision  is  urgently  relied  upon  as  sup- 
porting appellant's  plea  of  limited  liability 
in  the  case  now  before  us,  and  it  has  been 
so  interpreted  in  several  state  decisions  to 
which  our  attention  has  been  directed.  Thus, 
In  the  case  of  W.  U.  Tel.  Co.  v.  Compton,  114 
Ark.  193,  160  S.  W.  946,  the  Supreme  Court 
of  Arkansas  finally  construed  and  gave  ef- 
fect to  a  limited  liability  clause  of  a  contract 
for  the  transmission  of  a  message  from  a 
point  in  Arkansas  to  a  point  in  Oklahoma. 
The  limiting  clause  Is  not  set  out  in  the  opin- 
ion,' but  we  infer  that  it  was  similar  to,  If 
not  identical  with,  the  limiting  liability 
clause  pleaded  and  proven  in  the  case  now 
before  us,  and  the  above  case  of  Telegraph 
Company  v.  Brown  was  made  the  basis  of  the 
ruling.  To  the  same  effect  are  the  later 
cases  of  W.  U.  Tel.  Co.  v.  Johnson,  115  Ark. 
564,  171  S.  W.  859,  and  W.  U.  Tel.  Co.  v. 
Holder,  117  Ark.  210,  174  S.  W.  552,  in  both 
of  which  the  Supreme  Court  of  Arkansas  fol- 
lowed its  earlier  decision  in  the  Compton 
Case.  In  Virginia,  also,  the  Brown  Case  is 
construed  as  deciding  that  the  act  of  1910 
bad  the  effect  of  superseding  all  state  regu- 
lations relating  to  the  liability  of  telegraph 
companies  under  contracts  for  Interstate  busi- 
ness. See  W.  U.  Tel.  Co.  v.  BUlsoly,  116  Va. 
562,  82  S.  E.  91;  W.  U.  Tel.  Co.  v.  Bank, 
116  Va.  1009,  83  S.  E.  424.  The  Supreme 
Court  of  Oklahoma,  in  a  very  forceful  opin- 
ion, also  reached  the  conclusion  announced 
by  the  above  state  cases  (see  W.  U.  Tel.  Co. 
v.  Bank  [Okl.]  156  Pac.  1175),  and  we  have 
been  furnished  In  pamphlet  form  with  a  copy 
of  a  late  opinion  of  like  Import  by  the  Su- 
preme Court  of  Alabama  in  the  case  of  W.  U. 
Tel.  Co.  v.  Hawkins,  73  South.  973.  We 
also  find  Intimations  of  like  tendency  in  one 
of  our  own  cases,  though  the  question  was 
not  definitely  decided.  See  W.  U.  Tel.  Co. 
v.  Smith,  188  S.  W.  702. 

All  of  the  foregoing  decisions  from  Arkan- 
sas, Virginia,  Oklahoma,  and  Alabama  rest 
essentially  on  sold  act  of  June,  1910,  and  the 
decision  in  the  case  of  W.  U.  Tel.  Co.  v. 
Brown,  supra,  and  if  we  must  follow  them 
it  would  seem  to  be  our  duty  to  reverse  the 
Judgment  In  this  case  and  uphold  appellant's 
said  special  defenses.  But  we  conceive  it 
to  be  our  duty  to  follow  our  statute,  deci- 
sions, and  public  policy  relating  to  the  sub- 
ject until  impelled  to  do  otherwise  by  some 
clear,  controlling,  authority,  and  we  have 
concluded  that  thus  far  we  have  been  fur- 


nished with  no  authority  which  under  the 
particular  circumstances  of  this  case  require 
us  to  depart  from  the  well-settled  course  of 
our  own  decisions.  In  the  first  place  we 
have  two  carefully  considered  opinions  by 
our  Court  of  Civil  Appeals  for  the  Sixth  Su- 
preme Judicial  District,  in  which  that  court 
had  occasion  to  determine  the  precise  ques- 
tion Involved  in  the  case  now  before  us,  and 
in  which  a  conclusion  was  reached  directly 
opposed  to  the  decisions  cited  by  us  from 
other  states.  See  W.  U.  Tel.  Co.  v.  Bailey, 
171  S.  W.  839;  Id.,  18*  S.  W.  519.  Mr.  As- 
sociate Justice  Hodges,  wbo  wrote  the  sever- 
al opinions  referred  to,  clearly  and  convinc- 
ingly, as  it  seems  to  us,  points  out  that  the 
decision  In  the  Brown  Case  was  based  on 
the  proposition  that  the  statute  of  South 
Carolina,  Imposing  a  penalty  for  negligence 
in  failing  to  deliver  a  telegram,  would  not 
extraterritorially  affect  the  liability  of  the 
telegraph  company  for  negligence  committed 
in  the  District  of  Columbia,  where  no  such 
penalty  had  been  provided.  It  seems  clear 
that  the  Supreme  Court  of  the  United  States 
treated  the  case  as  one  of  tort,  and  not  in  an 
aspect  of  a  contract  breached.  Indeed,  that 
court  expressly  designated  the  case  as  one 
of  tort,  and  hence  applied  thereto  a  law  con- 
trolling torts,  to  wit,  that  the  consequence  of 
a  tort  must  be  determined  by  the  laws  of  the 
place  where  it  was  committed.  See  Hunting- 
ton v.  Attrlll,  146  U.  S.  657,  13  Sup.  Ct  224, 
36  L.  Ed.  1128.  It  Is  true  in  conclusion  the 
court  saw  proper  to  say : 

"What  we  have  said  is  enough  to  dispose  of 
the  case.  But  the  act  also  is  objectionable  in  its 
aspect  of  an  attempt  to  regulate  commerce 
among  the  states.  That  is,  as  construed,  it  at- 
tempts to  determine  the  conduct  required  of  the 
telegraph  company  in  transmitting  a  message 
from  one  state  to  another  or  to  this  District  by 
determining  the  consequences  of  not  pursuing 
such  conduct,  and  in  that  way  encounters  West- 
ern U.  Teles.  Co.  v.  Pendleton,  122  U.  S.  347,  7 
Sap.  Ct  1126,  30  L.  Ed.  1187,  1  Interst.  Com. 
Rep.  306,  a  decision  in  no  way  qualified  by 
Western  U.  Teleg.  Co.  v.  Commercial  Mill  Co., 
218  U.  S.  406,  31  Sup.  Ct.  59,  54  L.  Ed.  1088. 
36  I*.  R.  A.  (N.  S.)  220,  21  Ann.  Cas.  815." 

But  this,  as  was  pointed  out  by  Justice 
Hodges,  evidently  was  not  intended  as  a 
construction  of  section  6  of  the  Carmack 
Amendment,  or  of  the  amendment  of  1910, 
classifying  telegraph  companies  as  common 
carriers.  For,  as  the  basis  of  these  observa- 
tions, reference  is  made  to  the  case  of  W.  U. 
TeL  Co.  v.  Pendleton,  122  U.  S.  347,  7  Sup. 
Ct  1126,  30  L.  Ed.  1187,  which  was  decided 
long  before  either  of  the  amendments  refer- 
red to,  and  which  merely  held,  in  line  with 
decisions  theretofore  rendered,  that  a  penal 
statute  of  the  state  of  Indiana  attempting  to 
regulate  the  mode  of  delivery  of  telegrams 
in  other  states  was  void  as  imposing  a  bur- 
den on  Interstate  commerce.  So  that  we  do 
not  feel  impelled  to  adopt  the  reasoning  of 
the  opinions  from  other  jurisdictions  and 
hold  that  the  decision  in  W.  U.  Teh  Co.  t. 
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Brown  is  conclusive  In  appellant's  favor 

here. 

[t]  There  yet  remains,  however,  the  neces- 
sity of  determining  the  proper  effect  to  be 
given  to  the  acts  of  1906  and  1910.  It  Is 
the  contention  of  appellant,  as  well  as  the 
reasoning  of  some  of  the  cases,  that  Inde- 
pendent of  the  Brown  decision,'  the  acts  re- 
ferred to  evince  the  Intention  of  Congress  to 
assume  control  of  the  subject  of  the  liability 
of  telegraph  companies  under  a  contract  for 
the  transmission  of  a  telegram  between 
points  in  different  states  or  territories,  and 
that,  therefore,  all  power  over  the  subject  on 
the  part  of  the  separate  states  has  been 
superseded.  If  the  premise  of  the  proposi- 
tion Is  correct,  the  conclusion  Is  unanswer- 
able. For  it  Is  too  well  settled  to  require  the 
citation  of  authority  that,  where  Congress 
once  assumes  control  over  a  subject  or  ter- 
ritory committed  to  it  by  the  Constitution 
of  the  United  States,  all  power  of  the  sepa- 
rate states  over  such  subject  is  at  an  end. 
But  we  do  not  think  it  is  clear  that  Congress, 
by  the  acts  mentioned,  Intended  to  depart 
from  the  previous  course  of  decision  on  the 
part  of  Its  own  courts,  and  to  assume  con- 
trol, to  the  exclusion  of  the  states,  of  the  par- 
ticular subjects  of  the  form  and  effect  of 
telegraphic  contracts  and  of  the  liabilities 
arising  thereunder.  The  court  in  the  Cron- 
lnger  Case,  from  which  we  have  already 
quoted,  in  deciding  that  Congress  bad  assum- 
ed control  of  the  contracts  and  liabilities 
springing  therefrom  In  Interstate  commerce 
cases,  based  Its  conclusion  on  that  part  of  the 
act  of  1906  providing,  substantially,  as  fol- 
lows: 

"First.  It  affirmatively  requires  the  initial  car- 
rier to  issue  'a  receipt  or  bill  of  lading  therefor,' 
when  it  receives  'property  for  transportation 
from  a  point  in  one  state  to  a  point  in  another.' 

"Second.  Such  initial  carrier  is  made  'liable  to 
the  lawful  holder  thereof  for  any  loss,  damage, 
or  injury  to  such  property  caused  by  it.' 

"Third.  It  is  also  made  liable  for  any  loss, 
damage,  or  injury  to  such  property  caused  by 
'any  common  carrier,  railroad,  or  transportation 
company  to  which  such  property  may  be  deliv- 
ered, or  over  whose  line  or  lines  such  property 
may  pass.' 

"Fourth.  It  affirmatively  declares  that  'no  eon- 
tract,  receipt,  rule,  or  regulation  shall  exempt 
such  common  carrier,  railroad,  or  transportation 
company  from  the  liability  hereby  imposed,' " 

It  Is  evident,  as  it  seems  to  us,  that  Con- 
gress, at  the  time  of  this  enactment,  did  not 
have  In  mind  any  kind  of  control  over  the 
rates,  contracts,  or  liabilities  of  telegraph 
companies,  for  at  that  time  such  companies 
had  not  been  classified  as  among  persons, 
corporations  or  companies,  theretofore  made 
subject  to  Interstate  commerce  laws.  In 
verification  of  tikis,  if  verification  be  needed, 
we  have  but  to  refer  to  the  decisions  of  the 
Supreme  Court  of  the  United  States  already 
adverted  to,  distinctly  holding,  In  effect,  that 
until  the  act  of  1910,  Congress  had  not  at- 
tempted control  over  telegraph  companies, 
and  that  hence  the  laws  and  regulations  of 
the  states  were  effective  in  determining  the 


validity  of  the  contracts'  in  Interstate  com- 
merce cases.  Moreover,  it  seems  manifest 
that  the  regulations  of  the  act  of  1906,  relat- 
ing to  the  contracts  and  liabilities  of  inter- 
state carriers,  and  upon  which  the  Oronlnger 
decision  is  based,  have  no  appropriate  appli- 
cation to  the  business  or  procedure  of  tele- 
graph companies.  The  act  of  1906  In  ques- 
tion contemplates,  as  we  have  before  suggest- 
ed, an  actual  delivery  of  tangible  property 
for  which  the  carrier  is  required  to  issue  a 
bill  of  lading  or  receipt,  which  is  the  basis 
of  the  contract  of  shipment  Such  was  the 
character  of  contract  considered  In  the 
Croninger  Case,  and  It  Is  for  such  property 
so  delivered  that  the  act  designates  the  lia- 
bilities Imposed.  Such  regulations  clearly 
were  Intended  to  apply  to  carriers  of  proper- 
ty, such  as  railway,  express  companies,  etc., 
and  not  to  persons  or  companies  forwarding 
over  wires  as  intangible  a  thing  as  a  message 
— a  thing  without  specific  property  or  value. 
As  said  by  the  Supreme  Court  of  the  United 
States  In  the  case  of  W.  U.  Tel.  Co.  v.  Pen- 
dleton, 122  U.  S.  347,  7  Sup.  Ct  1126,  30  I* 
Ed.  1187: 

"Although  intercourse  by  telegraphic  messages 
between  the  states  is  thus  held  to  be  interstate 
commerce,  it  differs  in  material  particulars  from 
that  portion  of  commerce  with  foreign  countries 
and  between  the  states  which  consists  in  the  car- 
riage' of  persons  and  the  transportation  and  ex- 
change of  commodities,  upon  which  we  have 
been  so  often  called  to  pass.  It  differs,  not  only 
in  the  subjects  which  it  transmits,  but  in  the 
means  of  transmission.  Other  commerce  deals 
only  with  persons,  or  with  visible  and  tangible 
things.  But  the  telegraph  transports  nothing 
visible  and  tangible;  it  carries  only  ideas,  wish- 
es, orders,  and  intelligence.  Other  commerce  re- 

Suires  the  constant  attention  and  supervision  of 
tie  carrier  for  the  safety  of  the  persons  and 
property  carried.  The  message  of  the  telegraph 
passes  at  once  beyond  the  Control  of  the  sender, 
and  reaches  the  office  to  which  it  is  sent  instan- 
taneously. It  is  plain,  from  these  essentially 
different  characteristics,  that  the  regulations 
suitable  for  one  of  these  kinds  of  commerce 
would  be  entirely  inapplicable  to  the  other." 

[4]  In  view  of  what  has  thus  been  stated, 
it  can  hardly  be  said  to  be  clear  that  Con- 
gress, by  the  enactment  of  the  act  of  1910, 
Intended  to  subject  telegraph  companies  to 
the  operation  of  the  wholly  Inapplicable  reg- 
ulations originally  designed  for  the  govern- 
ment of  an  altogether  different  character  of 
carrier.  The  law  of  1910,  as  will  be  seen 
by  a  reference  to  It,  as  hereinbefore  quoted, 
and  in  so  far  as  herein  pertinent,  merely  im- 
presses upon  telegraph  companies  the  char- 
acter of  a  common  carrier;,  provides  that 
their  charges  shall  be  "just  and  reasonable"; 
declares  that  unjust  and  unreasonable  charg- 
es shall  be  unlawful;  and  specially  provides 
that  messages  may  be  classified  as  in  the 
act  directed,  and  that  "different  rates  may 
be  charged  for  the  different  classes  of  mes- 
sages." No  reference  whatever  Is  made  to 
the  subject  of  the  contract  for  the  transmis- 
sion of  the  message  or  of  the  liability  for  the 
breach  of  such  contract.  Had  Congress  in- 
tended to  assume  control  over  these  sub- 
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Jects,  tt  would  seem  to  have  been  easy  to 
have  so  declared,  or  to  have  provided  ap- 
propriate regulations  having  such  effect,  as 
was  done  In  the  case  of  carriers  of  property. 
As  Mr.  Justice  Hodges  in  the  opinion  in  the 
Bailey  Case,  as  printed  in  the  171  S.  W.  842, 
so  pertinently  and  forcefully  says,  after  re- 
viewing the  act  of  1910: 

"It  appears  from  these  extracts  that  the  ex- 
tent to  which  Congress  has  gone  is  merely  to 
'  declare  that  telegraph  companies  shall  be  con- 
sidered common  carriers,  and  to  require  them  to 
make  and  observe  reasonable  rates  and  charges 
for  the  services  which  they  perform,  and  to  per- 
mit them  to  divide  their  messages  into  classes, 
presumably  as  a  basis  for  rates.  The  mere  fact 
that  Congress  has  enacted  some  legislation  on 
this  subject  does  not,  of  itself,  signify  a  pur- 
pose to  monopolize  the  field  and  exclude  the 
states  entirely.  M.,  K.  &  T.  Ry.  Co.  v.  Har- 
ris, 234  U.  S.  412,  34  Sup.  Ct  790,  58  L.  Ed. 
1377,  L.  R.  A.  1915E,  942 ;  Atl.  C.  U  Ry.  Co. 
v.  State  of  Georgia,  234  D.  &  280,  84  Sup.  Ct 
829,  58  L.  Ed.  1312." 

[(]  It,  of  course,  Is  not  to  be  implied  from 
what  we  have  said  that  the  act  of  1910  did 
not  have  the  effect  to  subject  telegraph  com- 
panies to  regulations  of  Congress  that  could 
be  appropriately  applied  to  such  companies 
and  to  the  character  of  business  transacted 
by  them.  On  the  contrary,  all  such  regula- 
tions, and  all  acts  of  Congress  then,  or  there- 
tofore, enacted  as  could  be  so  applied  un- 
doubtedly must  be  given  controlling  effect 
Such  as  provisions  requiring  rates  and  reg- 
ulations to  be  reasonable;  requiring  their 
rates  and  regulations  to  be  filed  with  the 
Interstate  Commerce  Commission;  forbid- 
ding unlawful  preferences  and  discrimina- 
tions; and  imposing  liability  for  the  penal- 
ties declared  for  a  violation  of  such  pro- 
visions. The  point  we  are  endeavoring  to 
make  is  that  the  act  of  1910  ought  not  to 
be  Interpreted  as  manifesting  an  Intent  to 
assume  control  outside  of  and  beyond  the 
subject  treated  by  Congress  In  regulations 
that  can  be  fairly  applied  to  telegraph  com- 
panies and  the  character  of  transportation 
done  by  them.  To  do  so  is  to  Impute  to  the 
Congress  an  oversight,  or  an  Inability  to 
select  unambiguous  words  to  declare  Its  pur- 
pose, and  thus  to  leave  as  a  heritage  to  the 
courts  all  the  confusion  and  uncertainty  in- 
volved In  attempts  to  enforce  regulations 
having  but  little,  if  any,  application  to  the 
subject  Said  Justice  Harlan  in  Reld  v.  Col- 
orado, 187  U.  S.  137,  23  Sup.  Ct.  92,  47  L.  Ed. 
108: 

"It  should  never  be  held  that  Congress  in- 
tends to  supersede  or  by  its  legislation  suspend 
the  exercise  of  the  police  powers  of  the  states, 
even  when  it  may  do  so,  unless  its  purpose  to 
effect  that  result  is  clearly  manifested.  This 
court  has  said— and  the  principle  has  been  often 
reaffirmed— that,  'In  the  application  of  this  prin- 
ciple of  supremacy  of  an  act  of  Congress  in  a 
case  where  the  state  law  is  but  the  exercise  of 
a  reserve  power,  the  repugnance  or  conflict 
should  be  direct  and  positive,  so  that  the  two 
acta  could  not  be  reconciled  or  consistently  stand 
together.*" 

We  have,  accordingly,  concluded  that  we 
should  follow  the  decision  of  the  Court  of 


Civil  Appeals  for  the  Sixth  District  rather 
than  the  authorities  from  other  states. 

[•]  But  If  at  fault  In  the  foregoing  rea- 
soning, there  are  several  features  of  the 
case  before  us  that  do  not  appear  in  any  of 
the  opinions  upon  which  appellant  relies 
that,  as  it  seems  to  us,  lead  to  the  same  gen- 
eral conclusion.  While  it  la  urged  that,  pri- 
or to  the  time  of  sending  the  message  In 
question,  the  Interstate  Commerce  Commis- 
sion "had  knowledge  of  the  rates,  charges, 
and  classifications  established  by  appellant 
Western  Union  Telegraph  Company,  and  at 
no  time  sought  to  change,  modify  or  dis- 
prove the  right  of  the  appellant  to  charge 
different  rates,  but  has  recognized  the  right 
of  appellant  to  charge  a  higher  rate  for  a 
greater  liability,  and  a  lower  rate  for  a  leas 
liability,"  It  was  not  so  proven.  The  Inter- 
state Commerce  Commission,  as  has  often 
been  held,  has  no  original  power  to  fix  rates, 
although  It  may  modify,  equalise,  or  cor- 
rect them  upon  complaint  No  act  of  approv- 
al or  circumstances  tending  to  show  the 
knowledge  imputed  was  alleged  or  proven. 
It  particularly  is  neither  alleged  nor  proven 
that  appellant  filed  its  rates  and  regulations 
with  the  Interstate  Commerce  Commission 
and  cause  them  to  be  published  and  posted 
as  required  by  the  Interstate  commerce  law. 
As  will  be  seen  by  reference  to  section  6  of 
the  act  of  1906  hereinbefore  quoted,  it  la 
thereby  and  plainly  provided  that: 

"Every  common  carrier  subject  to  the  provi- 
sions of  this  act  shall  file  with  the  Commission 
*  *  *  and  print  and  keep  open  to  public  in- 
spection schedules  showing  all  the  rates,  fares, 
and  charges.  •  ♦  •  The  schedules  printed  as 
aforesaid  by  any  *  ♦  *  common  carrier  shall 
plainly  state  the  places  between  which  prop- 
erty and  passengers  will  be  carried,  and  shall 
contain  the  classification  of  freight  in  force,  and 
shall  also  state  separately  all  terminal  charges, 
storage  charges,  icing  charges,  and  all  other 
charges  which  the  Commission  may  require,  all 
privileges  or  facilities  granted  or  allowed  and 
any  rotes  or  regulations  which  in  any  «ow» 
change,  affect,  or  determine  any  part  or  the  ag- 
gregate of  inch  aforesaid  rate*,  fare*,  and  charg- 
es, or  the  value  of  the  eervioe  rendered,"  etc 
(Italics  ours.) 

That  these  provisions  as  applied  to  tele- 
graph companies  are  within  the  reason  and 
spirit  of  the  law,  and  manifestly  controlling, 
seems  plain.  It  also  seems  plain  that  the 
regulations  under  which  appellant  claims  Its 
limited  liability  are  within  the  operation  of 
the  terms  of  the  act  that  we  have  Italicized. 
Ames  v.  Union  Pacific  Ry.  (O.  C.)  64  Fed. 
165;  Railway  ▼.  Hooker,  283  U.  S.  97,  34 
Sup.  Ct  526,  58  Li  Ed.  1141.  Should  It  there- 
fore be  said  that  appellant  Is  to  be  Indulged 
In  its  assertion  of  the  validity  and  binding 
force  of  a  rate  or  regulation  under  the  inter- 
state commerce  law,  when  it  has  not  com- 
plied with  the  plain  requirement  of  such 
law  by  filing  Its  said  rates  and  regulations 
with  the  Interstate  Commerce  Commission  r 
Can  It  be  said,  in  the  absence  of  such  filing, 
that  the  rate  or  regulation  Is  an  approved 
one?  It  does  not  so  seem  to  us.  It  has  been 
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held  that  the  posting  of  rates,  etc.,  as  re- 
quired by  the  act,  is  not  necessary  to  their 
binding  force,  but  it  was  said: 

"The  filing  of  the  schedule  with  the  Commis- 
sion and  the  furnishing  by  the  railroad  com- 
pany of  copies  to  its  freight  offices  incontrover- 
tibly  evidenced  that  the  tariff  of  rates  contained 
in  the  schedule  had  been  established  and  put 
in  force  as  mentioned  in  the  first  sentence  of 
the  section,  and  the  railroad  company  could  not 
have  been  heard  to  assert  to  the  contrary."  T. 
&  P.  Ry.  Co.  v.  Cisco  Oil  Mill,  204  U.  a  448, 
27  Sup.  Ct  358,  51  L.  Ed.  562. 

Other  cases  of  like  effect  may  be  found, 
and  we  think  it  may  be  safely  said  that  no 
rate  or  regulation  of  on  Interstate  carrier 
can  be  said  to  have  been  established  or  ap- 
proved under  the  Interstate  Commerce  Acts 
until  it  shall,  at  least,  have  been  published 
and  filed  with  the  Interstate  Commerce  Com- 
mission. It  so  appeared  in  T.  ft  P.  Ry.  Co.  v. 
Abilene  Cotton  Oil  Co.,  204  U.  S.  426,  2?  Sup. 
Ct  350,  51  L.  Ed.  553,  9  Ann.  Cas.  1075,  in 
Adams  Express  Company  v.  Croninger,  226 
U.  S.  481,  33  Sap.  Ct.  148,  57  L.  Ed.  314,  44  L. 
R.  A.  (N.  S.)  257,  in  Boston  ft  M.  R  Co.  v. 
Hooker,  238  U.  S.  97,  34  Sup.  Ct.  526, 58  L.  Ed. 
868,  U  R.  A  1915B,  450,  Ann.  Cas.  1915D, 
598,  in  T.  ft. P.  Ry.  Co.  v.  Mugg,  202  U.  S. 
242,  26  Sup.  Ct  628,  50  L.  Ed.  1011,  and  in 
other  cases  examined  by  us,  where  a  tariff 
or  regulation  of  an  interstate  carrier  was 
upheld  as  against  a  state  statute  or  rule  of 
contrary  effect.  In  the  case  of  Atlanta,  K.  ft 
N.  Ry.  Co.  v.  Horne,  106  Tenn.  73,  59  S.  W. 
134,  it  appears  that  Horne  sought  to  recover 
certain  freight  consigned  to  him  upon  pay- 
ment of  the  rate  charged  therefor,  as  speci- 
fied in  the  bill  of  lading  Issued  by  the  ini- 
tial carrier.  The  shipment  was  an  interstate 
one,  and  the  terminal  carrier  resisted  de- 
livery on  the  ground  that  under  its  schedule 
it  was  entitled  to  a  higher  rate.  The  Su- 
preme Court  of  Tennessee  held  that  the  high- 
er rate  was  ineffective  because  it  had  not 
been  shown  that  any  character  of  publication 
thereof  had  been  made,  as  required  by  the 
interstate  commerce  law.  We  have  been  un- 
able to  find  that  the  Supreme  Court  of  the 
United  States  has  ever  passed  upon  this 
case,  or  to  otherwise  test  its  value  as  an  au- 
thority. It  is  possibly  to  be  inferred  that 
the  "publication''  in  mind  of  the  Tennessee 
court  was  a  publication  other  than  that  of 
merely  posting  the  railway  schedules  in  Its 
stations,  etc.,  else  the  decision  would  seem  to 
be  in  opposition  to  the  decision  of  the  Su- 
preme Court  in  the  case  of  Railway  Co.  v. 
Cisco  Oil  Mill,  supra.  But,  however  this  is, 
we  refer  to  the  case  as  at  least  illustrative 
of  the  thought  of  a  court  of  high  dignity. 

It  has  been  the  ruling  of  onr  own  courts, 
as  well  as  of  others,  than  when  one  writes 
a  message  on  a  blank  form  furnished  by  a 
telegraph  company,  he  Is  effected  with  notice 
of  conditions  printed  upon  the  form.  W.  U. 
Tel.  Co.  v.  Edsall,  63  Tex.  666.  But  It  is  a 
matter  of  common  knowledge  that  such 
forms  are  generally  furnished  in  pads  glued 
together,  with  the  conditions  in  fine  print  on 


the  reverse  or  hidden  side.  It  is  not  ventur- 
ing too  far  to  say  that  but  few  persons  In 
the  general  haste  of  sending  a  telegram  stop 
to  read  the  printed  terms  on  the  back  of  the 
form  furnished.  Is  it  then  unreasonable  to 
suppose  that  Congress,  in  so  carefully  and 
explicitly  providing  that  Interstate  carriers 
should  publish  and  post  in  conspicuous  plac- 
es the  rates  and  regulations,  Intended  that 
the  shipper  or  forwarder  should  have  an 
open  notice  of  all  such  rates  or  regulations 
in  addition  to  that  implied  by  law  from  the 
mere  fact  of  signing  the  bill  of  lading  or 
telegram? 

[7]  It  seems  to  us  that  this  is  a  reasonable 
construction,  and  that  it  has  an  appropriate 
application  here.  There  is  no  proof  what- 
ever that  Piper,  for  the  purpose  of  obtaining 
a  lower  rate  for  the  transmission  of  the 
telegram,  contracted  that  the  liability  of  the 
telegraph  company  should  be  limited  to  any 
sum  less  than  an  actual  loss  proximately 
caused  by  negligence  in  its  delivery.  Nor  is 
there  any  proof  whatever  that  Piper  bad  any 
actual  knowledge  of  the  printed  limitation 
of  liability  upon  which  appellant  relies,  or 
that  his  attention  was  called  thereto  even 
In  an  indirect  way,  and  we  may  safely  as- 
sume that  be  knew  nothing  of  them.  The 
construction  referred  to  is  indicated,  we 
think,  in  several  of  the  cases.  In  the  Cro- 
ninger Case,  from  which  we  have  already 
quoted,  It  was  said: 

"The  knowledge  of  the  shipper  that  the  rate 
was  based  upon  the  value  is  to  be  presumed  from 
the  terms  of  the  bill  of  lading  and  of  the  pub- 
lished schedules  filed  with  the  Commission. 

The  case  of  Boston  ft  M.  R.  Co.  v.  Hooker, 
233  U.  S.  97,  34  Sup.  Ct  526,  58  L.  Ed.  868, 
L.  R.  A.  1915B,  450,  Ann.  Cas.  1915D,  593. 
was  one  in  which  a  passenger  sued  for  the 
full  value  of  certain  lost  baggage,  notwith- 
standing a  limitation  of  such  liability  to  a 
declared  value  contained  in  the  carrier's  pub- 
lished tariffs.  The  tariff  charged  and  paid 
by  the  passenger  corresponded  to  the  limi- 
tation of  value  specified  in  its  tariff  rates, 
and  the  company  was  without  knowledge  of 
the  actual  value  as  found  in  the  suit  The 
court  in  upholding  the  limitation,  among 
other  things,  said:  • 

"The  knowledge  of  the  shipper  that  the  rate 
was  based  upon  the  value  is  to  t>e  presumed  from 
the  terms  of  the  bill  of  lading  and  of  the  pub- 
lished schedules  filed  with  the  Commission." 

So,  in  K.  O.  So.  Ry.  Co.  v.  Cart,  227  U.  S. 
689,  33  Sup.  Ct  891,  57  L.  Ed.  688,  the  same 
court  said: 

"The  valuation  the  shipper  declared  deter- 
mines the  legal  rate  where  there  are  two  rates 
based  upon  valuation.  He  must  take  notice  of 
the  rate  applicable,  and  actual  want  of  knowl- 
edge is  no  excuse.  The  rate,  when  made  out 
and  filed  (italics  ours),  is  notice,  and  its  effect 
is  not  lost,  although  it  is  not  actually  posted  in 
the  stations." 

And  in  M.,  K.  ft  T.  Ry.  Co.  v.  Harrlman, 
227  U.  S.  657,  33  Sup.  Ct  397,  67  L.  Ed.  697, 
the  same  court  said: 

That  the  shipper  was  "compelled  to  take  no- 
tice" of  the  rate  sheets  contained  in  tariff 
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schedules,  "not  only  because  referred  to  in  the 
contract  signed  by  him,  but  because  they  had 
been  lawfully  filed  and  published.  When  the 
carrier  graduates  its  rates  by  value,  and  has 
filed  its  tariffs  showing  two  rates  applicable  to 
a  particular  commodity  or  class  of  articles, 
based  upon  a  difference  in  valuation,  the  shipper 
must  take  notice,  for  the  valuation  automatical- 
ly determines  which  of  the  rates  is  the  lawful 
rate." 

In  none  of  the  cases,  so  far  as  we  recall, 
has  the  Supreme  Court,  in  opposition  to  a 
state  rule  of  decision  or  statute,  upheld  a 
limited  liability  clause  in  favor  of  a  carrier 
subject  to  the  provisions  of  the  Interstate 
Commerce  Acts,  where,  as  here,  no  actual 
agreement  thereto  Is  shown  and  no  actual 
knowledge  of  the  terms  of  the  limitation  has 
been  brought  home  to  the  forwarder,  and 
where  the  rates  and  regulations  of  the  car- 
rier, including  the  limitation,  have  in  fact 
not  been  published  and  filed  with  the  Inter- 
state Commerce  Commission,  as  required  by 
the  acts  of  Congress. 

[I]  We  have,  perhaps,  already  extended 
this  opinion  beyond  proper  limits,  but  the 
questions  involved  seem  to  be  very  impor- 
tant, and  we  will  therefore  venture  to  fur- 
ther add  that,  while  expressions  can  be  found 
to  the  contrary,  the  decisions  of  the  Supreme 
Court  of  the  United  States,  as  well  as  of  our 
own  and  sister  states,  generally  uphold  the 
common-law  doctrine  that  a  carrier  will  not 
be  permitted  to  relieve  himself  from  the 
consequences  of  negligence  on  his  part,  or 
on  the  part  of  his  servants  or  employes. 
York  Mfg.  Co.  111.  Cen.  R.  Co.,  3  Wall. 
107,  18  L.  Ed.  170;  N.  Y.  C.  R.  Co.  v.  Lock- 
wood,  17  Wall.  3S7,  21  L.  Ed.  627;  Bank  of 
Kentucky  v.  Adams  Express  Co.,  93  17.  S. 
174,  23  L.  Ed.  872;  Hart  v.  Pa.  Ry.  Co.,  112 
D.  S.  331,  6  Sup.  Ct  151,  28  L.  Ed.  717;  Ad- 
ams Express  Co.  ▼.  Croninger,  226  U.  S.  491, 
33  Sup.  Ct.  148,  57  L.  Ed.  314,  44  I*  R.  A. 
(N.  S.)  257.  The  theory  of  the  decisions  of 
the  federal  courts  upholding  the  right  of  a 
carrier  to  limit  its  liability  in  certain  cases  Is 
based  upon  the  doctrine  of  estoppel,  and  not 
upon  any  supposed  right  to  contract  against 
its  own  negligence.  They  proceed  upon  the 
theory  that,  If  the  shipper,  In  order  to  re- 
ceive the*  benefit  of  a  lower  rate  for  the 
transportation,  either  fails  to  disclose  the 
value  of  the  property  transported,  or  delib- 
erately agrees  to  a  value  less  than  Its  actual 
value,  it  would  be  inequitable  and  unjust  to 
permit  him  to  thus  take  advantage  of  the 
lower  rate  and  relieve  himself  of  the  conse- 
quences in  case  of  loss.  It  is  held  that  such 
contracts  are  not  agreements  to  relieve  the 
carrier  from  the  consequences  of  his  negli- 
gence, but  agreements  in  effect  to  proportion 
the  care  that  shall  be  exercised  by  him  to 
the  rate  or  compensation  paid  for  it.  The 
theory  is  thus  stated  in  the  Croninger  Case, 
supra: 

"The  limitation  as  to  value  has  no  tendency 
to  exempt  from  liability  for  negligence.  It 
does  not  induce  want  of  care.  It  exacts  from 
the  carrier  the  measure  of  care  due  to  the 


value  agreed  on.  The  carrier  is  bound  to  re- 
spond in  that  value  for  negligence.  The  com- 
pensation for  carriage  is  based  on  that  value. 
The  shipper  is  estopped  from  saying  that  the 
value  is  greater.  The  articles  have  no  greater 
value,  for  the  purposes  of  the  contract  of  trans- 
portation, between  the  parties  to  that  contract. 
The  carrier  must  respond  for  negligence  up  to 
that  value.  It  is  just  and  reasonable  that 
such  a  contract,  fairly  entered  into,  and  where 
there  is  no  deceit  practised  on  the  shipper,  should 
be  upheld.  There  is  no  violation  of  public  pol- 
icy. On  the  contrary,  it  would  be  unjust  and 
unreasonable,  and  would  be  repugnant  to  the 
soundest  principles  of  fair  dealing  and  of  the 
freedom  of  contracting,  and  thus  in  conflict 
with  public  policy,  if  a  shipper  should  be  al- 
lowed to  reap  the  benefit  of  the  contract  if 
there  is  no  loss,  and  to  repudiate  it  in  case  of 
loss." 

As  has  been  already  stated,  the  sender  of 
the  telegram  in  this  case  made  no  specific 
agreement  limiting  the  liability  of  the  tele- 
graph company  for  the  purpose  of  obtaining 
a  lower  charge.  He  was  without  actual 
knowledge  of  the  alleged  agreement,  so  far 
as  appears  in  the  evidence,  and  did  not  have 
that  notice  of  it  which,  as  we  think,  the  law 
contemplates.  There  Is  therefore  not  an  ele- 
ment of  estoppel  in  the  case.  The  basic  prin- 
ciple of  estoppel  is  that  the  one  who  urges 
it  has  been  deceived ;  that  the  material  facts 
affecting  the  action  were  not  known.  Under 
such  circumstances  the  courts  recognize  the 
natural  equity  that  his  acts  should  be  judg- 
ed in  the  light  of  the  facts  known  to  him  at 
the  time.  In  the  case  before  us,  the  tele- 
graph company  delivered  to  Piper  no  bill  of 
lading  or  receipt  such  as  is  contemplated  by 
section  6  of  the  act  of  1906,  nor  did  Piper 
deliver  anything  of  specific  value  to  the  tele- 
graph company.  He  delivered  a  simple  mes- 
sage to  be  transmitted,  the  meaning  of  which 
was  as  apparent  to  the  telegraph  company  as 
to  the  sender,  and  it  is  certainly  difficult  to 
see  why  the  consequences  of  a  failure  to  ex- 
ercise due  care  in  its  transmission  was  not 
easily  within  the  contemplation  of  the  tele- 
graph company.  It  could  have  but  known, 
as  it  seems  to  us,  that  a  mistake  of  the  char- 
acter shown  in  this  case  would  necessarily 
result  in  a  loss  to  the  plaintiff  of  a  greater 
sum  than  that  to  which  it  now  seeks  to  have 
its  liability  limited. 

Appellant  presents  several  other  questions 
going  to  the  defense  of  contributory  negli- 
gence on  the  part  of  the  plaintiff,  and  of 
collusion  between  htm  and  Orlgsby,  and  to 
the  failure  of  the  court  to  submit  for  the 
jury's  determination  the  amount  of  the  dam- 
ages, etc.  But  inasmuch  as  all  of  the  facts 
seem  to  have  been  admitted  and  considered, 
irrespective  of  the  court's  ruling  upon  the 
demurrers,  and  Inasmuch  as  we  find  no  rea- 
sonable basis  in  the  evidence  to  establish 
such  defenses,  and  In  view  of  the  further 
fact  that  the  amount  of  plaintiff's  loss  seems 
to  be  undisputed,  we  will  not  discuss  those 
assignments.  Particularly,  as  we  have  re- 
ceived the  Impression  that  appellant  is  not 
so  much  seeking  a  reversal  of  the  judgment 
upon  some  technical  ground  as  to  have  the 


Digitized  by  Google 


Tex.) 


VAUOHAN  LUMBER  00.      BYBEE  A  WOOD 


827 


case  determined  upon  the  vital  questions  pre- 
sented, which  we  have  discussed  at  length. 
We  accordingly  conclude  that,  on  the  whole, 
all  of  appellant's  assignments  of  error  should 
be  overruled,  and  the  judgment  affirmed. 
Affirmed. 


VAUGHAN  LUMBER  CO.  ▼.  BYBEE  ft 
WOOD.  (No.  146.) 

(Court  of  Civil  Appeals  of  Texas.  Beaumont. 
Dec  9,  1916.    On  Motion  for  Rehearing, 
Jan.  31,  1917.) 

1.  Justices  of  the  Peace  <S=»80{3),  91(1)— 
Procedure— Pleadings— Sufficiency. 

Since  under  Vernon's  Sayles'  Ann.  Civ. 
St  1914,  art.  2326,  justice  court's  pleadings  are 
oral,  it  is  sufficient  if  the  plaintiff  lodges  a  claim 
or  demand  with  the  justice  and  the  citation 
states  the  nature  of  the  demand,  as  required  un- 
der article  2322. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  Si  253,  307-309,  323; 
Dec.  Dig.  «=»80(3),  91(1).] 

2.  Justices  of  the  Peace  «j=»90— Procedure 
— Pleadings — Sufficiency. 

In  a  justice  court  action,  if  from  all  that 
Is  stated  orally  or  written  the  court  can  ascer- 
tain what  rights  the  plaintiff  asserts  or  what 
defense  the  defendant  interposes,  the  pleading  is 
sufficient 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  306;  Dec.  Dig.  <8=>90.] 

3.  Justices  of  the  Peace  <g=>91(l)— Plead- 
ing— Sufficiency. 

A  demand  in  justice  court  noted  on  the 
docket  "upon  claim  for  $92.02,  *  •  *  dated 
May  30,  1913,  *  •  ♦  due  now,"  when  taken 
in  connection  with  the  citation  which  recited 
that  the  nature  of  plaintiff's  demand  was  that 
two  cars  of  ties  were  shipped  over  defendant's 
line  of  road,  in  certain  cars;  that  plaintiffs  sold 
said  ties  to  defendant  lumber  company  and 
shipped  them  to  a  third  person,  and  they  were 
received  for  shipment  by  the  defendant  rail- 
road; that  in  the  shipment  plaintiffs  allege  a 
loss  of  214  ties,  being  of  a  total  value  to  plain- 
tiffs of  $92.02,  for  which  these  defendants  are 
liable  to  plaintiffs,  and  for  which  this  suit  is 
brought— is  a  sufficient  pleading  of  the  demand 
in  a  justice  court 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |g  307-309,  323;  Dec.  Dig. 
«=>91(1).] 

4.  Justices  of  the  Peace  <8=>  1 83(1) — Appeal 
— Prebumptions, 

Where  the  judgment  entered  stated  that  all 
matters  of  fact  and  law,  the  introduction  of  evi- 
dence, and  the  argument  of  counsel  were  sub- 
mitted to  the  justice  court,  every  presumption 
will  be  indulged  to  support  the  judgment,  such 
recitals  being  decisive. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  ||  705-710;  Dec.  Dig.  «=> 
183(1)0 

5.  Justices  or  the  Peace  *=»119(1)— Judg- 
ment— Validity. 

Where  a  justice  of  the  peace  has  jurisdic- 
tion of  the  parties  and  the  subject-matter,  his 
judgment  is  not  void. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  |f  373,  376;  Dec  Dig. 
«=»119(1).] 


On  Motion  for  Rehearing. 

6.  Justices  of  the  Peace  <S=»174(17)  —  Ap- 
peal—Amendment  or  Pleadings— Preju- 
dice. 

Where,  on  appeal  from  a  judgment  of  a  jus- 
tice, the  defendant  claimed  that  the  Dleadinga 
were  insufficient,  and  plaintiff  was  allowed  to 
amend  merely  to  make  explicit  the  ground  of 
recovery,  there  was  no  prejudice  to  the  defend- 
ant by  reason  of  irregularities  in  pleading  in  the 
justice  court 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  f  682;  Dec.  Dig.  «=» 
174(17).] 

Appeal  from  District  Court,  Montgomery 
County;  L.  B.  Hlghtower,  Sr.,  Judge. 

Suit  by  the  Vaughan  Lumber  Company 
against  By  bee  ft  Wood.  From  a  decree  dis- 
missing the  suit,  plaintiff  appeals.  Affirmed. 
On  motion  for  rehearing.  Motion  overruled. 

W.  N.  Foster,  of  Conroe,  and  R.  W.  Frank- 
lin, of  Houston,  for  appellant  McCall,  Craw- 
ford ft  McCall,  of  Conroe,  for  appellee. 

CONLBY,  O.  J.  A  Justice  court  of  Mont- 
gomery county  rendered  a  default  judgment 
against  the  Vaughan  Lumber  Company  In 
favor  of  Bybee  ft  Wood  for  $92.02,  on  Feb- 
ruary 22,  1916.  After  Judgment,  the  de- 
fendant, Vaughan  Lumber  Company,  appeal- 
ed to  the  county  court,  and  in  said  court, 
among  other  defenses,  contended  that  the 
judgment  of  the  justice  court  was  void,  be- 
cause not  based  on  any  pleadings,  oral  or 
written,  in  the  justice  court,  and  for  that 
reason  the  county  court  had  no  jurisdiction 
of  the  cause,  and  could  render  no  Judgment 
The  county  court  overruled  the  contention, 
and  after  submitting  the  cause  to  a  jury, 
which  found  against  the  appellant  on  the 
issue  involved,  awarded  the  appellees,  Bybee 
ft  Wood  Judgment  against  the  Vaughan  Lum- 
ber Company  for  $92.02.  Execution  having 
been  issued  looking  to  the  enforcement  of 
the  judgment  of  the  county  court,  this  suit 
was  instituted  by  the  Vaughan  Lumber  Com- 
pany to  restrain  and  enjoin  any  further  pro- 
ceedings based  upon  said  judgment  Plain- 
tiff further  alleged  that  by  reason  of  the 
amount  in  controversy  it  had  no  right  of  ap- 
peal, and  therefore  no  adequate  remedy  at 
law,  and  by  reason  thereof  was  forced  to 
apply  for  injunctive  relief.  A  temporary  writ 
of  injunction  was  issued,  as  prayed  for,  by 
the  Seventy-fifth  district  court,  on  October 
1,  1915,  and  made  returnable  to  the  Judge  of 
the  Ninth  judicial  district  Appellees,  Bybee 
ft  Wood,  answered,  praying  for  a  dissolu- 
tion of  the  injunction,  and  set  out  at  length 
the  proceedings  in  both  the  Justice  and  coun- 
ty courts.  They  set  out  the  citation  which 
had  been  Issued  by  the  justice  court,  and 
otherwise  denied  the  contention  that  the 
judgment  of  the  county  court  was  void.  A 
motion  to  dissolve  the  injunction  was  also 
filed  by  the  appellees,  Bybee  ft  Wood,  but 
said  motion  was  never  acted  upon,  and  trial 
was  had  in  the  district  court  of  the  Ninth 
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district,  on  the  merits  of  the  cause,  on  the 
17th  of  January,  1916,  and  resulted  In  a  final 
Judgment,  dissolving  the  temporary  writ  of 
injunction,  and  dismissing  the  appellant's 
suit  From  this  judgment  an  appeal  has 
been  perfected,  and  the  cause  is  now  before 
us  for  review. 

There  are  two  assignments  of  error  urged 
to  the  Judgment  of  the  district  court,  and 
they  are,  in  substance,  that  said  court  erred 
in  refusing  to  perpetuate  the  temporary  in- 
junction theretofore  granted,  for  the  reason 
that  the  Judgments  of  both  the  justice  and 
county  courts  were  void,  on  the  ground  that 
there  was  no  pleading  to  support  the  judg- 
ment in  the  Justice  court,  and  that  therefore 
the  county  court  had  no  jurisdiction  of  the 
cause  on  appeal. 

The  record  discloses  the  following  facts: 
Bybee  &  Wood,  the  appellants,  were  a  part- 
nership, and  filed  suit  in  the  justice  court  of 
Montgomery  county  on  November  10,  1914, 
upon  a  claim  against  James  A.  Baker  and 
Cecil  Lyons,  receivers  of  the  International 
&  Great  Northern  Railroad  Company,  and 
against  the  appellant,  Vaugban  Lumber  Com- 
pany. The  transcript  of  the  justice  docket 
shows  the  following  entry,  after  giving  the 
names  of  the  parties  to  the  suit: 

"Suit  upon  claim  for  $92.02  *  *  •  of  date 
May  30,  1913   •    *   •   due  now." 

Citation  was  Issued  on  the  10th  day  of 
November,  1914,  and  served  by  the  sheriff 
of  Harris  county  on  the  appellant,  Vaughan 
Lumber  Company,  on  the  19th  of  November, 
1914.  The  citation  states  the  nature  of  ap- 
pellee's claim  as  follows: 

"The  nature  of  plaintiff's  demand  is  as  fol- 
lows, to  wit:  That  on  or  about  May  30,  1913, 
and  June  3d  of  same  year,  two  cars  of  ties  were 
shipped  over  defendant,  International  &  Great 
Northern  Railroad  Company's  line  of  road,  and 
said  ties  were  shipped  as  plaintiffs  charge  and 
believe  in  cars  R  1. 58615  and  I.  &  G.  N.  3680 ; 
that  plaintiffs  sold  said  ties  to  defendant,  Vaugh- 
an Lumber  Company,  and  shipped  to  the  Leard 
Lumber  Company,  San  Jose,  Tex.,  and  were  re- 
ceived for  shipment  by  said  defendant,  Inter- 
national &  Great  Northern  Railroad  Company; 
that  in  the  shipment  of  said  two  cars  of  ties, 
plaintiffs  allege  a  loss  of  141  ties  out  of  car 
R.  I.  58615  and  73  ties  out  of  car  I.  &  G.  N. 
3680,  and  being  of  a  total  value  to  plaintiffs  of 
$92.02,  for  which  these  defendants  are  liable 
to  plaintiffs  for  said  amount,  and  for  which 
this  suit  is  brought." 

The  cause  was  continued  In  the  Justice 
court  from  term  to  term  until  the  22d  day  of 
February,  1915,  when  trial  was  had,  and  the 
following  judgment  entered: 

"This  day  came  the  plaintiff  Bybee  &  Wood, 
a  firm  composed  of  Chas.  Bybee  and  J.  I.  Wood, 
by  counsel,  and  the  International  &  Great 
Northern  Railroad  Company  also  appeared  by 
counsel,  but  the  Vaughan  Lumber  Company,  in- 
corporated, though  duly  cited,  having  failed  to 
appear  and  answer  in  this  behalf,  but  wholly 
made  default,  the  court  doth  adjudge  the  defend- 
ant. Vaughan  Lumber  Company  in  default.  The 
plaintiff  and  defendant.  International  &  Great 
Northern  Railroad  Company,  both  in  open  court 
announced  ready  for  trial.  A  jury  being  waiv- 
ed, all  matters  of  fact  and  law  were  submitted 
to  the  court.    Evidence  being  introduced  and 


argument  of  counsel  heard,  the  court  doth  find 
from  the  evidence  introduced  that  the  defend- 
ant, International  &  Great  Northern  Railroad 
Company  is  not  liable  for  the  ties  lost,  but  the 
Vaughan  Lumber  Company,  the  other  defendant 
herein,  is  liable  for  the  full  amount  sued  for. 
It  is  therefore  ordered,  adjudged,  and  decreed 
by  the  court  that  the  plaintiffs,  Bybee  &  Wood, 
take  nothing  from  the  defendant,  International 
&  Great  Northern  Railroad  Company,  but  it  is 
ordered,  adjudged,  and  decreed  that  plaintiffs 
recover  of  and  from  the  defendant,  vaughan 
Lumber  Company,  the  sum  of  $92.02,  with  in- 
terest from  this  date  at  6  per  cent,  together 
with  all  costs  in  this  behalf  expended,  except 
the  cost  of  citation  served  on  the  receivers  of 
the  International  &  Great  Northern  Railroad 
Company,  which  is  to  be  paid  by  plaintiffs,  and 
that  plaintiffs  have  their  execution/' 

An  appeal  was  regularly  taken  from  this 
judgment  to  the  county  court  of  Montgomery 
county. 

There  is  a  written  agreement  between  the 
parties  inserted  in  the  record  that  there 
were  no  written  or  verbal  pleadings  filed  in 
the  justice  court,  unless  the  citation  be  deem- 
ed a  pleading.  After  the  cause  had  been 
duly  appealed  to  the  county  court,  the  ap- 
pellant, before  the  case  came  on  for  trial  in 
that  court,  filed  answer,  setting  up  a  gen- 
eral demurrer,  general  denial,  and  further 
answering  as  follows: 

"This  defendant  alleges  that  it  received  at 
San  Jose,  Tex.,  the  two  cars  of  ties  described  in 
plaintiff's  pleadings,  but  denies  that  said  cars, 
when  so  received  by  it,  were  loaded  with  the 
number  of  ties  claimed  by  the  plaintiffs,  and  in 
this  connection,  this  defendant  says  that  car 
No.  58615  had  therein  only  459  ties,  and  that 
car  No.  3680  had  therein  only  442  ties,  and 
defendant  says  that  only  said  number  of  ties 
were  in  said  cars  at  the  place  of  beginning,  but 
if  this  defendant  is  mistaken  as  to  this,  then  it 
alleges  that  the  defendant,  International  & 
Great  Northern  Railroad  Company,  lost  the 
same  in  transit,  and  failed  and  refused  to  de- 
liver the  same  to  this  defendant.  Wherefore 
this  defendant  says  that  in  the  event  any  judg- 
ment is  awarded  plaintiff  against  this  defend- 
ant, it  should  have  judgment  over  against  its 
codefendant,  International  &  Great  Northern 
Railroad  Company  in  a  like  sum." 

With  the  status  of  the  pleadings  in  the 
county  court  as  here  shown,  the  county  court, 
upon  request  of  appellees,  permitted  them  to 
orally  plead  the  following  amplification  of 
their  cause,  which  was  noted  by  the  court 
on  the  docket  of  said  court : 

"Plaintiffs  plead  orally  that  defendants  are 
both  liable  for  the  value  of  the  ties  sued  for, 
and  that  if  proof  shows  that  the  railroad  com- 
pany delivered  the  ties  sued  for  to  the  Vaughan 
Lumber  Company,  or  their  order,  then  the 
Vaughan  Lumber  Company  is  liable  for  the 
value  of  the  ties." 

All  the  parties  then  announced  ready  for 
trial,  and  testimony  upon  the  issues  involved 
was  offered  by  both  sides.  In  the  course  of 
the  evidence,  the  appellant  filed  a  motion 
for  a  peremptory  instruction  to  the  Jury  to 
return  a  verdict  for  it,  said  motion  being 
as  follows: 

"Comes  now  the  defendant,  the  Vaughan  Lum- 
ber Company,  and  moves  the  court  to  instruct 
the  jury  peremptorily  to  return  a  verdict  for 
defendant,  in  which  the  undisputed  proof  shows 
that  the  first,  pleading  a  cause  of  action  against 
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this  defendant,  was  by  verbal  plea  on  the  23d 
of  August,  1915,  and  because  it  further  appeals 
by  the  undisputed  testimony  that  more  than 
two  years  had  elapsed  before  said  plea  was  en- 
tered, and  after  plaintiff's  cause  of  action,  if  any 
they  had,  accrued  against  this  defendant." 

Appellant  also  filed  a  further  motion  for 
peremptory  Instruction,  as  follows: 

"Comes  now  the  defendant,  the  Yaughan  Lum- 
ber Company,  and  shows  unto  the  court  that 
there  are  no  proper  pleadings  in  this  cause  up- 
on which  to  predicate  a  judgment  against  this 
defendant,  for  the  reason  that  no  cause  of  ac- 
tion was  asserted  against  this  defendant  in  the 
pleadings  and  issues  made  op  in  the  justice 
court,  upon  which  this  case  is  appealed.  Where- 
fore, this  defendant  moves  the  court  to  instruct 
the  jury  to  find  in  favor  of  'defendants." 

These  two  motions  were  overruled  by  the 
court,  and  the  cause  regularly  submitted, 
under  appropriate  Instructions,  to  the  Jury, 
and  the  jury,  after  deliberation,  returned  a 
verdict  into  court,  as  follows: 

"We,  the  jury,  find  for  the  plaintiffs,  Bybee  & 
Wood  and  against  Vaughan  Dumber  Company 
for  the  amount  sued  for,  $92.02,  and  in  favor 
of  the  International  &  Great  Northern  Railroad 
Company." 

Judgment  was  thereafter  entered  In  ac- 
cordance with  the  verdict  of  the  jury,  on  the 
24th  of  August,  1915,  that  appellees  recover 
of  the  Vaughan  Lumber  Company  and  the 
sureties  on  Its  appeal  bond  the  sum  of  $92.02, 
and  that  appellees  take  nothing  against  the 
International  St  Great  Northern  Railroad 
Company.  The  appellant  filed  a  motion  in 
the  county  court  for  a  new  trial,  which  was 
overruled.  An  execution  was  thereafter  is- 
sued In  favor  of  the  appellees  on  the  27th  of 
September,  1915,  to  the  county  court  of  Mont- 
gomery county,  and  on  the  28th  of  September, 
an  alias  execution  was  Issued  to  Bexar 
county,  and  on  the  1st  of  October,  1915,  this 
injunction  Was  sued  out,  restraining  the  levy 
of  said  execution  and  collection  of  said  judg- 
ment. 

A  reference  to  a  few  of  the  fundamental 
principles  governing  proceedings  In  justice 
courts  will  dispose  of  this  case. 

[1]  The  appellate  courts  have  uniformly 
announced  the  doctrine  that  proceedings  had 
In  justice  courts  must  be  treated  with  liberal 
Indulgence,  and  that  strict  rules  of  procedure 
are  not  to  be  applied  to  them,  as  is  done  In 
courts  where  the  law  Is  administered  by  judg- 
es learned  in  the  law,  and  where  the  laws 
applicable  to  formal  written  pleadings  have 
application;  and  especially  will  proceedings 
in  ttie  justice  court  be  sustained  where  they 
have  not  worked  an  injury  to  the  complain- 
ing party.  I.  &  G.  N.  Ry.  Co.  v.  Philips,  63 
Tex.  690. 

In  the  justice  court,  formal  pleadings  are 
dispensed  with ;  they  are  oral,  except  when 
otherwise  specially  provided.  Article  2326, 
Vernon's  Sayles*  Civ.  St  It  te  sufficient  if 
the  plaintiff  lodges  with  the  justice  his  claim 
or  demand,  and  that  the  citation  state  the  na- 
ture of  plaintiff's  demand.  Article  2322,  Id. 

[2,  S]  The  effect  of  these  articles  Is  to  pre- 


scribe no  set  rules  of  procedure,  except  that 
the  statement  affecting  the  nature  of  the 
suit,  and  which  is  made  by  the  parties,  may 
be  oral,  and  may  be  entered  on  the  docket  of 
the  justice.  The  form  in  which  the  cause  of 
action  or  ground  of  defense  is  stated  is  of 
no  Importance.  If  from  all  that  is  stated, 
oral  or  written,  the  court  can  ascertain  what 
rights  the  plaintiff  asserts,  or  what  defense 
the  defendant  Interposes,  the  pleading  is 
sufficient.  Rector  v.  Orange  Rice  Milling  Co., 
100  Tex.  591,  102  fi.  W.  402. 

The  entry  on  the  justice  court  docket  shows 
that  a  claim  was  filed  with  him  by  appellee 
against  the  appellant,  and  against  the  Inter- 
national &  Great  Northern  Railroad  Com- 
pany for  $92.02,  said  claim  being  of  date  May 
30,  1913.  It  further  appears  that  citation 
was  duly  issued  and  served  upon  the  appel- 
lant, in  which  It  was  advised,  crudely  it  may 
be  admitted,  that  the  claim  arose  out  of  a 
transaction  involving  the  sale  of  two  cars 
of  ties  by  appellee  to  appellant,  and  which 
ties  were  shipped  over  the  line  of  the  Inter- 
national &  Great  Northern  Railroad  Com- 
pany ;  that  between  the  two  defendants  the 
plaintiff  suffered  a  loss  of  141  ties  out  of  one 
car  and  73  ties  out  of  another  car,  of  the 
total  value  of  $92.02,  and  for  which  amount 
the  defendants  were  liable  to  plaintiff.  The 
logical  deduction  to  be  made  from  the  state- 
ments contained  in  said  citation  are  that  the 
ties  were  either  lost  in  transit,  in  which  event 
the  appellee  was  claiming  responsibility  from 
the  railroad  company,  or  the  appellant  had 
duly  received  the  ties,  without  accounting  to 
the  appellee,  and  had  reverted  them  to  Its 
own  use;  that  the  appellant  so  understood 
this  to  be  the  nature  of  appellee's  claim, 
and  was  not  misled  or  deceived  by  the  state- 
ments contained  in  said  citation,  is  appar- 
ent from  the  facts  that  the  answer  filed  by 
appellant  In  the  county  court,  and  before  the 
oral  amendment  of  sold  pleadings,  sets  up  a 
denial  to  the  fact  that  the  said  cars,  when, 
received  by  It,  were  loaded  with  the  number 
of  ties  claimed  by  appellee,  and  also  sets 
forth  the  number  of  ties  in  each  car,  show- 
ing they  were  short  of  the  number  claimed 
by  appellee,  and  that  they  were  short  from 
the  place  of  shipment.  There  is  a  further 
allegation  In  the  answer  that  if  they  were 
mistaken  as  to  the  number  of  ties  in 'each 
car,  then  such  ties  were  lost  by  the  railroad 
company  in  transit,  and  asked  judgment  over 
against  It.  The  judgment  entered  on  the 
justice  docket,  as  hereinbefore  shown,  con- 
tains the  specific  statement: 

"That  all  matters  of  fact  and  law  were  sub- 
mitted to  the  court,  evidence  being  introduced, 
and  argument  of  counsel  heard,  and  the  court 
doth  find  that  the  defendant,  International  & 
Great  Northern  Railroad  Company,  is  not  liable 
{or  the  ties  lost,  but  the  Vaughan  Lumber  Com- 
pany, the  other,  defendant,  is  liable  for  the  full 
amount  sued  for."  , 

Every  presumption  will  be  Indulged  to 
support  this  judgment    The  submission  of 
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"all  matters  of  fact  and  law,  the  introduction 
of  evidence,  and  the  argument  of  counsel," 
must  have  been  of  such  a  nature  as  to  fully 
advise  the  court  of  the  character  of  the  Is- 
sues involved,  and  to  have  enabled  it  to  have 
ascertained  what  rights  the  plaintiff  was  as- 
serting against  the  appellant.  The  form  or 
method  or  the  particular  place  In  the  pro- 
ceedings where  this  information  was  given 
the  justice  is  of  no  Importance.  It  Is  suffi- 
cient to  know  that  it  was  given  him,  and  upon 
this  point  the  recitals  In  said  Judgment  are 
decisive.  These  very  recitals  refute  the  con- 
tention that  there  were  no  oral  pleadings  in 
said  fa  use  In  the  justice  court. 

[4]  The  justice  of  peace  having  jurisdiction 
of  the  parties,  and  of  the  subject-matter,  his 
judgment  is  therefore  not  void. 

[I]  It  also  appears  from  the  record  that 
when  the  case  was  called  on  appeal  in  the 
county  court,  appellee  orally  amended  the 
pleadings,  with  the  permission  of  the  court, 
and  which  they  had  the  right  to  do.  This 
amendment  was  not  the  setting  up  of  a  new 
cause  of  action.  It  was  an  amplification  of 
the  original  cause,  and  was  an  effort  to  make 
more  definite  and  certain  appellee's  claim 
against  the  appellant.  Read  in  the  light  of 
the  answer  of  the  appellant  filed  In  said 
cause,  the  amendment  was  but  an  expression 
in  words  of  what  both  parties  to  the  cause 
understood  the  Issues  to  be. 

There  is  no  question  raised  that  the  status 
of  the  pleadings  in  this  stage  of  the  proceed- 
ings did  not  fully  set  forth  the  issues  involv- 
ed In  the  litigation.  Evidence,  pro  and  con, 
upon  said  issues  was  Introduced  by  the  par- 
ties in  the  trial  of  the  case,  such  Issues  were 
submitted  to  the  jury  under  instructions  from 
the  court,  about  which  Instructions  appellant 
makes  no  complaint,  the  jury  decided  the 
case  on  the  facts  against  the  appellant,  and 
Judgment  has  been  entered  accordingly.  We 
fail  to  see  that  appellant  has  suffered  any  in- 
jury In  the  trial  of  this  cause,  by  reason  of 
any  Irregularities  complained  of,  and  there- 
fore said  assignments  of  error  are  overruled, 
and  this  cause  is  in  all  things  affirmed;  and 
it  Is  so  ordered. 

On  Motion  for  Rehearing. 

HIGH  TOWER,  C.  J.  At  a  former  day 
of  this  term,  the  judgment  of  the  lower  court 
in  this  case  was  affirmed,  and  same  is  now 
before  us  on  appellant's  motion  for  rehearing. 
We  have  given  the  motion  due  consideration, 
and  since  we  find  no  new  point  Is  raised,  and 
since  no  additional  authority  is  cited,  and, 
believing  that  the  case  was  correctly  disposed 
of  by  the  original  opinion,  the  motion  for  re- 
hearing will  be  overruled. 

[>]  We  concede  that  the  proceedings  In  the 
justice's  court  as  regards  the  statement  of  ap- 
pellee's claim  there  were  very  meager,  but, 
when  considered  In  connection  with  the  cita- 
tion issued  thereon,  which  was  duly  served  on 
appellant,  we  think  the  same  ought  to  be  held 
sufficient  under  the  very  liberal  rules  govern- 
ing proceedings  In  such  courts. 


FIRST  NAT.  BANK  OF  LAFAYETTE,  IND., 
v.  FULLER  et  aL  (No.  8496.) 

(Court  of  Civil  Appeals  of  Texas.  Ft.  Worth. 
Jan.  6,  1917.  Rehearing  Denied  Feb.  10, 
1917.  On  Motion  for  Rehearing,  Feb.  10, 
1917.) 

L  Appeal  and  Error  «=»742(1)  —  Assign- 
ment of  Ebbob— Untenable  Reason. 
Since  the  reasons  given  to  support  an  as- 
signment of  error  constitute  no  part  of  the  as- 
signment itself,  the  assignment  may  be  good, 
though  the  reasons  urged  in  its  support  are  un- 
tenable. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  3000;  Dec  Dig.  «=»742(1).] 
2.  Appeal  and  Error  «=»729  —  Assign- 
ment of  Error— Sufficiency— Statute. 
Where  the  evidence  is  undisputed,  an  as- 
signment complaining  of  the  giving  of  the  per- 
emptory instruction  for  defendants  sufficiently 
shows  ground  of  plaintiff's  complaint,  under  Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  art  1612,  pre- 
scribing the  requisites  of  assignments  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  2998,  3013;  Dec  Dig.  «=> 
729.] 

8.  Evidence  «=»441C9)— Parol  Evidence  Af- 
fecting Writing — Sale  of  Horse. 
Where  parties  to  the  sale  of  two  stallions 
made  two  written  contracts,  one  concerning  the 
purchase  of  a  stallion  and  the  other  concern- 
ing a  stallion  taken  in  exchange  for  him,  the 
date  for  any  exchange  for  defects  of  stallion 
specified  by  each  contract  controls  any  prior  oral 
agreement. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f  1787 ;  Dec  Dig.  <S=>441(9).] 

4.  Sales  «s»113— Contracts— Breach. 

Where  the  parties  specially  limited  the  buy- 
ers' remedy  to  a  return  of  the  horse  within  a 
time  specified,  the  buyers  were  limited  to  the  re- 
lief agreed  upon,  in  the  absence  of  fraud  in  se- 
curing the  contract 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  «  286,  287;  Dec.  Dig.  <8=>113.] 

6.  Sales  <8=>168>£  (8)— Return  of  Property. 

A  letter  notifying  the  sellers  that  the  second 
horse  exchanged  for  the  first  had  proven  a  fail- 
ure, written  after  April  7th,  was  not  a  compli- 
ance with  the  contract  that  the  horse  be  re- 
turned by  April  1st 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {  416;  Dec.  Dig.  «=>168%(8).] 

On  Motion  for  Rehearing. 
6.  Evidence  ®=>71— Presumptions— Receipt 

of  Letter. 
In  suit  against  buyers  of  stallion  by  con- 
tract stipulating  for  return  by  certain  date,  ev- 
idence of  defendants'  counsel  held  presumptive 
evidence  that  letter  offering  to  return  horse 
had  been  received  by  sellers. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  %  92;  Dec  Dig.  «=»71.] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; R.  B.  Young,  Judge 

Suit  by  the  First  National  Bank  of  La- 
fayette, Ind,  against  William  Fuller  and 
others.  From  a  Judgment  for  defendants, 
plaintiff  appeals.  Judgment  reversed  and 
rendered. 

Wm.  J.  Berne,  of  Ft  Worth,  for  appel- 
lant L.  R.  Callaway,  of  Dallas,  for  appel- 
lees. 

BUCK,  J.  May  18,  1911,  defendants,  re- 
siding at  Kerens,  Tex.,  purchased  for  breed- 
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lug  purposes  from  J.  Crouch  &  Son,  resid- 
ing in  InOitmik,  a  oectain  stallion  named  Elec- 
tor. At  tnts  ttme  Crouch  &  Son  had  a  stable 
leased  at  Ft  Worth,  -Tex.,  where  they  kept 
a  number  of  stallions.  The  contract  of  guar- 
anty under  which  this  horse  was  sold  reads 
as  follows: 

"In  the  Matter  of  the  Sale  of  the  Imported  Ger- 
man Coach  Stallion  Elector,  6443.  Hoof 
No.  92. 

Guaranty. 

"We  have  this  day  sold  the  imported  German 
coach  stallion  Elector,  No.  5443,  to  the  Kerens 
Horse  Improvement  Company,  of  Kerens,  Tex., 
and  we  guarantee  the  said  stallion  to  be  a  sat- 
isfactory sure  breeder,  provided  the  said  stallion 
keeps  in  as  sound  and  healthy  condition  as  he 
now  is  and  has  proper  care  and  exercise. 

"If  the  said  stallion  should  fail  to  be  a  satis- 
factory sure  breeder  with  the  above  treatment, 
we  agree  to  take  the  said  stallion  back,  and  the 
said  Kerens  Horse  Improvement  Company  agrees 
to  accept  another  imported  German  coach  stal- 
lion or  other  stock  of  equal  value  in  his  place, 
the  said  stallion  Elector  No.  6443  to  be  returned 
to  us  at  our  stables  in  as  sound  and  healthy 
condition  as  he  Is  now  by  April  1,  1912. 

"[Signed]  J.  Crouch  &  Son. 

"Accepted: 

"The  Kerens  Horse  Improvement  Company, 
"[Signed]   G.  0.  Simmons,  Pres. 
"Dated  at  Kerens,  Tex.,  this  22d  day  of 
March,  1911." 

Across  the  face  of  this  written  Instrument 
was  written  or  printed  In  red  Ink  the  fol- 
lowing: 

"Agents  not  permitted  to  change,  modify,  or 
sign  any  contract." 

The  horse,  proving  unsatisfactory  for  the 
purposes  for  which  it  was  bought,  was  re- 
turned to  the  Ft  Worth  stables  of  Crouch 
ft  Son  within  the  time  specified,  and  another 
horse,  named  Moser,  was  delivered  to  ap- 
pellees, under  a  written  contract  Identical  in 
words  with  the  former,  except  In  the  change 
of  the  name  and  number  of  the  horse,  and 
the  date  of  return  stipulated  was  April  1, 
1913,  and  with  the  addition  of  the  following 
paragraph: 

"If  the  above-named  stallion  should  become 
disabled  before  he  is  delivered,  the  said  purchas- 
ers agree  to  accept  another  German  coach  stal- 
lion of  equal  value  in  his  place." 

Also  the  contract  was  shown  to  be  dated 
at  Pt  Worth,  Tex.,  March  19,  1912. 

On  April  24,  1911,  Crouch  &  Son  sold  the 
first  note  for  $1,000  to  the  City  National 
Bank  of  Lafayette,  Ind.,  and  it  was  by  the 
bank  subsequently  transferred  to  Chas.  W. 
Hickman.  On  May  22,  1912,  appellant  First 
National  Bank  of  Lafayette,  discounted  the 
note  due  December  16,  1918,  and  an  April  9, 

1913,  discounted  the  note  due  December  16, 

1914,  and  in  both  instances  passed  the  pro- 
ceeds as  credits  to  the  account  of  Crouch  ft 
Son. 

On  April  7,  1913,  Hickman  filed  suit 
against  Win.  Fuller  and  others,  makers  of  the 
notes,  on  the  note  held  by  him,  and,  the  ap- 
pellant bank  having  been  made  party  plain- 
tiff by  agreement  both  parties  sought  to  re- 
cover, claiming  to  be  innocent  purchasers  for 
value,  before  maturity. 

Defendants  denied  that  either  plaintiff 
was  an  innocent  purchaser,  and  further 
pleaded  a  failure  of  consideration,  In  that 


the  stallion  Moser  had  not  proved  a  satis- 
factory breeder,  and  further  pleaded  an  oral 
agreement  between  defendants  and  one  J  as. 
A  Hill,  acting  for  Crouch  ft  Son,  whereby 
defendants  would  have  until  August  1, 1913, 
to  exercise  the  right  to  exchange  the  horse 
Moser  in  case  he  should  prove  an  unsatis- 
factory breeder;  that  defendants  gave 
Crouch  &  Son  this  notice  prior  to  August 
1st  and  the  vendors  failed  to  make  the  ex- 
change, whereby  the  contract  was  breached 
by  the  vendors,  and  defendants  were  releas- 
ed from  liability. 

Plaintiffs  denied  that  the  oral  agreement 
had  been  made,  and  further  pleaded  that,  if 
made,  it  had  been  superseded  by  the  subse- 
quent written  contract  requiring  both  hors- 
es, if  unsatisfactory,  to  be  returned  to  the 
vendors,  that  the  first  horse  had  been  re- 
turned and  the  second  given  in  exchange, 
and  that  the  second  horse  had  never  been 
returned,  nor  had  any  tender  been  made 
within  the  time  prescribed  in  .he  written 
contract. 

Judgment  was  obtained  by  plaintiff  Hick 
man  for  the  amount  claimed,  and  no  com- 
plaint is  made  by  defendants  on  account 
thereof.  Judgment  was  rendered  for  de- 
fendants as  to  the  two  notes  held  by  plain- 
tiff bank,  and  the  bank  appeals.  The  ver- 
dict rendered  was  In  response  to  peremptory 
instructions  as  to  each  plaintiff's  claim. 

Since  it  was  admitted  by  counsel  for  ap- 
pellant on  the  submission  of  this  case  that 
the  appellant  is  not  in  the  attitude  of  an  In- 
nocent purchaser,  we  may  simplify  the  dis- 
cussion of  the  one  question  involved  in  this 
appeal  by  going  directly  to  the  Issue  of 
whether  under  the  facts  of  this  record  de- 
fendants could  have  legally  interposed,  as 
against  the  vendors,  Crouch  ft  Son,  the  de- 
fense of  an  alleged  oral  agreement,  made 
prior  to  the  written  contract  and  in  effect 
varying  its  terms  as  to  the  rime  in  which 
an  exchange  of  the  last-purchased  horse 
could  have  been  made,  in  the  event  he  proved 
unfit  for  the  purposes  for  which  he  was  sold. 
For  If  such  defense  would  have  been  main- 
tainable against  Crouch  ft  Son,  under  the 
facts  shown  in  this  record  and  under  the  ad- 
mission made  by  appellant's  counsel,  the 
Judgment  denying  the  plaintiff  bank  a  recov- 
ery should  be  sustained. 

At  the  outset  it  is  proper  for  us  to  consider 
appellees'  objection  to  the  consideration  of 
appellant's  single  assignment  to  wit  that 
the  court  erred  in  refusing  to  peremptorily 
Instruct  a  verdict  for  plaintiff  bank.  In  its 
motion  for  new  trial  appellant  urged  in  three 
separate  paragraphs  the  alleged  error  of 
the  trial  court  In  refusing  a  requested  per- 
emptory Instruction  for  it,  and  in  nine  oth- 
er paragraphs  error  was  urged  in  the  giving 
of  a  peremptory  instruction  for  defendants 
as  against  plaintiff  bank.  In  the  body  of 
these  several  paragraphs  the  reasons  were 
given  which  appellant  deemed  sustained  its 
contention  of  error  in  the  action  of  the 
court:  (1)  In  refusing  the  requested  peremp- 
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tory  instruction  In  its  bAalf;  and  (2)  In 
giving  the  peremptory  test  ruction  for  de- 
fendants. In  its  brief  appellant  relies  on 
the  first  ground  urged  in  the  trial  court,  and 
sets  out  in  the  form  of  propositions  substan- 
tially some  of  the  grounds  assigned  in  its 
motion  for  new  trial.  We  think  the  assign- 
ment is  good,  and  not  subject  to  the  criti- 
cism urged  by  appellees. 

[1]  The  reasons  given  to  support  the  as- 
signment constitute  no  part  of  the  assign- 
ment itself.  The  ruling  or  action  of  the 
cpurt  is  the  subject  of  the  complaint,  and 
constitutes  the  basis  of  the  assignment.  The 
assignment  may  be  good,  though  the  reasons 
urged  in  its  support  are  untenable.  Bracken- 
ridge  v.  Claridge  ft  Payne,  91  Tex.  527,  535, 
44  S.  W.  819,  43  L.  R.  A.  593.  In  Land  Co. 
v.  McClelland  Bros.,  86  Tex.  179,  23  8.  W. 
576,  1109,  22  L  B.  A.  10S.  Justice  Gaines 
sought  to  lay  down  the  rule  for  the  guidance 
of  courts  and  bar  upon  this  somewhat  diffi- 
cult question  of  when  an  assignment  should 
be  held  bad  for  generality  and  when  not, 
and,  after  a  rather  lengthy  discussion,  said: 

"Where  an  assignment  of  error  is  sufficiently 
specific  to  enable  the  court  to  see  that  a  partic- 
ular ruling  is  complained  of,  it  should  be  held 
good,  although  it  should  fail  to  state  the  rea- 
son why  such  ruling  is  claimed  to  be  erroneous. 
An  assignment  may  be  brief  and  yet  specific,  and 
brevity  in  such  a  case  is  commendable  and  ac- 
cords with  good  practice.  The  reasons  by  which 
allegations  of  error  are  sought  to  be  sustained 
find  their  *  *  *  place  in  the  propositions, 
statements,  and  authorities  required  to  be  set 
forth  in  the  brief  under  and  in  support  of  the 
respective  assignments." 

Hence  the  Supreme  Court  held  that,  as  to 
form,  an  assignment  was  good  reading: 

"The  court  erred  in  overruling  the  defendant's 
general  demurrer  to  plaintiffs'  original  petition." 

In  the  Instant  case  there  are  no  material 
conflicts  of  testimony.  That  the  two  horses 
were  both  unsatisfactory  for  the  purposes 
for  which  they  were  bought,  and  that  no  ef- 
fort was  made  by  defendants  to  return  the 
second  horse  or  to  effect  an  exchange,  until 
after  April  1,  1913,  was  uncontroverted  by 
the  evidence;  and  only  one  witness,  T.  F. 
Parker,  one  of  the  defendants,  testified  as 
to  the  oral  agreement  claimed  to  have  been 
had  between  him,  on  behalf  of  the  defend- 
ants, and  Hill,  for  Crouch  A  Son,  changing 
the  date  before  which  defendants  were  to 
notify  Crouch  ft  Son  of  the  unsatisfactorl- 
ness  of  the  horse  from  April  1st  to  August 
1st.  Such  purported  agreement  was  before 
the  making  of  the  first  contract,  and,  as 
shown  by  Parker's  testimony,  was  daring  the 
preliminary  discussion  or  negotiations  lead- 
ing up  to  the  purchase  of  the  horse  Elector. 

[2]  Hence,  eliminating  the  question  of  ap- 
pellant's being  an  innocent  purchaser,  with 
which  we  need  not  now  concern  ourselves, 
there  was  practically  no  issuable  fact  for  sub- 
mission to  the  Jury.  Therefore  it  may  be 
held,  so  far  as  the  case  now  before  ns  Is 
concerned,  that  the  evidence  is  undisputed, 
and  the  issue  is  one  of  law  upon  such  uncon- 
troverted  facts,  and  that  an  assignment  com- 
plaining of  the  giving  of  the  peremptory  in- 


struction for  defendants'  sufficiently  apprise* 
the  appellees  and  this  court  of  the  ground 
of  appellant's  complaint.  If  ft  fulfills  tbte 
office  the  assignment  Is  good.  Article  161% 
Vernon's  Sarins'  Twcas  Civil  Statutes;  Fao.na 
v.  Pabst  Brewing  Co.,  00  Tex.  298,  38  S.  W. 
29,  750,  35  L.  R.  A.  241 :  Railway  Co.  v.  Mo- 
Arthur,  96  Tex.  68,  70  S.  W.  81T;  Halght  v. 
Turner,  44  Tex.  Civ.  App.  695,  99  S.  W.  196; 
Frontroy  v.  Atkinson,  45  Tex.  Civ.  App.  324, 
100  S.  W.  1023;  Railway  Co.  v.  Walters,  49 
Tex.  Civ.  App.  71,  107  S.  W.  869,  372;  By. 
Co.  v.  Williams,  111  S.  W.  196;  Railway  Co. 
v.  White,  97  Tex.  493,  80  S.  W.  77;  Wiggles- 
worth  v.  Uvalde  Live  Stock  Co.,  126  S.  W. 
1180.  Therefore  \ve  overrule  appellees'  ob- 
jections to  the  consideration  of  appellant's 
assignment. 

[3]  It  is  elementary  that  all  preliminary 
oral  negotiations  leading  up  to  a  written 
contract  are  presumed  to  have  been  merged 
into  the  written  instrument,  and  especially  Is 
this  true  where  the  prior  alleged  agreement, 
if  given  vitality,  would  tend  to  vary  the 
terms  of  the  written '  contract.  The  parties, 
appellees  and  Crouch  ft  Son,  having  entered 
into  two  written  contracts,  one  concerning 
the  purchase  of  the  horse  Elector  and  the 
other  concerning  the  horse  Moser,  taken  in 
exchange,  and  by  the  terms  of  each  contract 
a  date  for  exchange  different'  from  that 
claimed  by  virtue  of  the  oral  agreement  hav- 
ing been  specified,  it  must  be  held,  that  the 
subsequent  written  contracts  should  control. 

[4]  Furthermore,  the  parties  having  spe- 
cially agreed  upon  and  limited  the  remedy 
to  a  return  of  the  horse  within  the  time  spec- 
ified in  said  last  written  contract,  the  de- 
fendants would  be  limited  to  the  relief  thus 
agreed  upon,  and  cannot,  in  the  absence  of 
fraud  alleged  and  proven  on  the  part  of 
Grouch  &  Son  in  the  securing  of  the  contract, 
be  permitted  to  resort  to  a  rescission,  or  oth- 
er remedies.  Oltmanns  v.  Poland,  142  S.  W. 
653,  writ  denied,  Holbert  v.  Sanssenbacher, 
159  S.  W.  1054;  Walters'  v.  Akers  (Ky.)  101 
S.  W.  1179,  and  the  following  Arkansas  cas- 
es; Highsmlth  v.  Hammonds,  99  Ark.  400, 
138  a  W.  635;  Crouch  v.  Leaks,  108  Ark. 
322,  157  S.  W.  890,  50  L.  R.  A.  (N.  S.)  774; 
Holland  Bank  Co.  v.  Haynes  (Ark.)  187  &  W. 
632 ;  Harrison  v.  Walker  (Ark.)  188  S.  W,  17. 

[f]  But  It  is  contended  by  appellees  that 
Crouch  ft  Son  had,  prior  to  April  1,  1913, 
abandoned  their  stables  in  Ft.  Worth,  and 
moved  the  residue  of  the  horses  held  there, 
and  other  property  owned  in  Texas;  to  In- 
diana, and  hence  the  appellees  could  not 
make  the  desired  exchange  within  the  time 
specified  in  the  written  contract.  But,  even 
though  it  be  conceded  that,  because  the  hors- 
es actually  delivered  to  defendants,  and  es- 
pecially the  horse  Moser,  were  delivered  by 
Crouch  ft  Son  at  the  letter's  stables  in  Ft. 
Worth,  and  that  because  such  stables  were 
maintained  at  Ft  Worth  St  the  time  of  the 
making  of  both  written  contracts,  appellees 
had  the  right  to  rely  on  Ft  Worth's  being  the 
place  where  further  exchanges  could  ba 
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made,  as  the  necessity  therefor  might  arise, 
yet  neither  by  pleading  nor  evidence  did  de- 
fendants show  that  they  had  offered  to  re- 
turn said  horse  to  Ft.  Worth,  or  to  any  oth- 
er place  till  after  April  1,  1913.  In  their 
first  amended  answer,  filed  November  30, 
1915,  they  aver: 

"That  said  Crouch  &  Son  are  nonresidents  of 
the  state  of  Texas,  and  reside,  so  defendants  are 
informed,  somewhere  in  the  state  of  Indiana; 
that  they  own  no  property  in  Texas, .  nor  have 
they  any  office,  agent,  or  place  of  business  in 
Texas,  or  any  barn  to  which  defendants  may  de- 
liver said  horse,  or  any  place  anywhere  within 
the  confines  of  said  state  where  said  horse  can 
be  taken  by  defendants  and  delivered  to  them  or 
any  person  authorized  to  receive  the  same  for 
them ;  that  said  horse  is  in  possession  of  defend- 
ants at  Kerens,  Tex.,  and  that  they  are  able, 
ready,  and  willing  to  deliver  the  same  to  plain- 
tiffs, or  to  said  Crouch  &  Son,  at  any  reasonable 
time  or  place  designated  by  them,  and  hereby 
tender  the  said  horse  to  plaintiffs  and  offer  to 
deliver  the  same  to  them,  at  such  reasonable 
time  and  place  as  the  court  may  direct,  and  au- 
thorize, upon  the  cancellation  and  delivery  to 
defendants  of  the  notes  sued  on  herein." 

The  evidence  suggests  that  by  letter  writ- 
ten by  defendant's  counsel,  after  the  filing 
of  this  suit,  which  was  April  7,  1913,  notice 
was  sent  to  Crouch  &  Son  at  Lafayette,  Ind., 
that  the  second  horse  had  proven  a  failure, 
and  requesting  a  further  exchange.  Even 
If  this  letter  was  In  fact  mailed,  which  is 
not  shown,  yet  it  did  not  constitute  a  compli- 
ance with  the  stipulation  contained  In  the 
written  contract  that  the  horse  should  be  re- 
turned by  April  1,  1913.  No  offer  to  return 
the  horse  by  said  last-named  date  Is  shown 
to  have  been  made.  Hence  we  conclude  that 
the  defendants  failed  to  establish  by  proper 
pleading  or  proof  the  contention  that  they 
were  prevented  from  returning  the  horse 
within  the  time  specified,  because  of  the 
abandonment  of  the  stables  theretofore  main- 
tained by  the  vendors  at  Ft  Worth. 

After  a  careful  examination  of  the  entire 
record,  we  conclude  that  appellant's  assign* 
ment  should  be  sustained,  and  that  the  Judg- 
ment of  the  trial  court  should  be  reversed, 
and  here  rendered  for  appellant  for  notes 
Nos.  2  and  3,  together  with  Interest,  attor- 
ney's fees,  and  costs  of  suit,  and  it  is  so  or- 
dered, and  the  Judgment  in  other  respects  is 
undisturbed. 

Reversed  and  rendered. 

On  Motion  for  Rehearing. 
[•]  We  have  carefully  examined  appellees' 
motion  for  rehearing  and  fail  to  find  any- 
thing therein  which  would  Justify  a  change 
In  the  disposition  of  the  case  heretofore 
made.  However,  said  motion  calls  our  atten- 
tion to  a  bit  of  evidence  which  we  apparent- 
ly overlooked,  and  which,  if  given  its  proper 
effect,  would  probably  render  inaccurate  the 
statement  contained  in  our  original  opinion 
that  the  evidence  failed  to  show  that  the  let- 
ter written  by  defendant's  counsel,  after  the 
filing  of  this  suit,  to  Crouch  &  Son,  at  La- 
fayette, Ind.,  had  been  mailed.   There  was 


testimony  to.  the  effect  that  this  letter,  writ- 
ten by  counsel  for  defendants,  had  been 
handed  to  a  boy  in  the  office  of  counsel  with 
instruction  to  register  it,  and  that  a  fee  for 
registration  had  been  given  the  boy  for  said 
purpose.  The  boy  was  not  a  witness  in  the 
case,  and  no  one  testified  that  the  boy  actu- 
ally mailed  the  letter.  But  it  appears  that 
defendants'  counsel  testified  that  he  had  re- 
ceived the  return  registry  receipt  of  such  let- 
ter, though  he  had  misplaced  It  In  bis  office, 
probably  by  reason  of  his  having  moved  his 
offce  since  writing  the  letter.  This  evidence, 
we  think,  would  make  a  prima  facie  showing 
that  the  letter  had  in  fact  been  received  by 
Crouch  &  Son,  and  our  statement  or  sugges- 
tion that  there  was  a  lack  of  evidence  to  es- 
tablish the  mailing  of  the  letter  is  withdrawn. 
However,  since  this  letter  was  written  subse- 
quent to  the  filing  of  the  suit,  and  subsequent 
to  the  date  of  return  of  the  horse  stipulated 
in  the  contract,  the  mailing  of  the  letter  by 
defendants'  counsel  containing  the  notice  did 
not  affect  the  rights  of  the  parties  under 
such  contract,  nor  would  it  impair  any  rights 
of  appellants,  or  of  Crouch  &  Son,  which  had 
theretofore  become  fixed. 
The  motion  for  rehearing  Is  overruled. 


ADAMS  v.  CRITTENDEN  et  al.   (No.  8506.) 
(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Jan.  20,  1917.) 

1.  Sales  ®=»355(1)— Evidence— Pleadings. 

In  an  action  on  a  note  given  for  the  price 
of  a  stallion,  where  the  guaranty  accepted  by 
defendants  from  the  sellers  limited  their  remedy 
to  a  return  and  exchange  of  the  horse  by  a  fixed 
date,  and  there  was  an  utter  absence  of  pleading 
by  defendants  to  support  a  defense  of  waiver  of 
return,  testimony  of  a  defendant  tending  to 
show  waiver  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  1025,  1027-1035;  Dec.  Dig.  <&=>355(1)J 

2.  Sales  «j=>426— Special  Guaranty  Limit- 
ing Remedy — Effect. 

Where  the  buyers,  by  accepting  the  sellers' 
contract  of  guaranty,  limited  their  remedy  for 
breach  to  a  return  and  exchange  of  the  horse  by 
a  fixed  date,  a  plea  that  the  horse  had  proved 
worthless  would  avail  them  nothing,  when  sued  • 
on  their  note,  unless  they  complied  with  the  con- 
tract, or  were  prevented  from  complying  by  the 
sellers. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  1209;  Dec.  Dig.  «=»426.] 

Appeal  from  Tarrant  County  Court;  Chas. 
T.  Prewett  Judge. 

Action  by  Grace  D.  Adams  against  W.  R. 
Crittenden  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.  Judgment 
reversed,  and  cause  remanded  for  new  trial. 

Wm.  J.  Berne,  of  Ft.  Worth,  for  appellant 
Wynne  &  Wynne,  of  Wills  Point,  for  ap- 
pellees. 

BUCK,  J.  Grace  <D.  Adams  sued  appel- 
lees on  a  note  in  the  principal  sum  of  $400, 
dated  December  20,  1909,  alleging  that  de- 


«=sPor  other  cases  see  same  topio  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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fendants  had  executed  a  note  In.  favor  of 
Oltmanns  Bros.,  and  that  they  later  had 
transferred  said  note  In  blank,  before  maturi- 
ty, for  value,  and  without  notice,  to  plain- 
tiff. 

Defendants  denied  that  plaintiff  was  an 
innocent  purchaser,  for  value,  without  notice, 
and  the  jury  found  in  favor  of  this  defensive 
pleading,  and  the  appellant  has  not  attacked 
this  finding,  and  in  the  oral  argument  her  at- 
torney conceded  that  appellant  was  not  in  the 
position  of  an  innocent  purchaser.  Hence  we 
will  discuss  the  issues  presented  in  the  light 
of  such  concession. 

The. cause  was  submitted  to  the  jury  on 
special  Issues,  and  the  jury  found:  (1)  That 
the  plaintiff  did  not  purchase  the  note  In  con- 
troversy for  a  valuable  consideration;  (2) 
that  the  note  was  purchased  after  maturity ; 
(3)  that  defendants,  prior  to  March  1,  1912, 
offered  to  return  the  horse  for  which  the 
note  in  question  was  given  in  part  Upon 
this  verdict  the  court  rendered  judgment  for 
defendants,  and  the  plaintiff  has  appealed. 

It  is  somewhat  difficult,  because  of  appar- 
ent contradictions  and  inconsistencies  in  the 
defendants'  pleadings  and  in  the  evidence,  to 
determine  just  what  the  facts  are  in  some 
respects ;  yet  we  have  concluded  the  follow- 
ing to  be  the  substantial  facts,  to  wit: 

December  20,  1909,  defendants,  having  or- 
ganized themselves  into  an  association  styled 
"the  Horse  Improvement  Company  of  Forney, 
Tex.,"  purchased  from  Oltmanns  Bros,  a  stal- 
lion and  gave  this  note  In  part  payment. 
This  horse  proved  unfit  for  the  purposes  for 
which  he  had  been  bought,  and  In  the  follow- 
ing October  died.  Fourteen  hundred  dollars 
had  been  paid  for  him  in  cash,  either  in  ad- 
dition to  or  Including  the  $1,200  collected 
under  an  insurance  policy  on  the  horse  and 
paid  to  Oltmanns  Bros,  concerning  which 
question  the  evidence  is  not  very  clear.  Up- 
on the  first  horse's  death  and  the  delivery  to 
Oltmanns  Bros.'  agent,  one  Burton,  of  the 
Insurance  money,  defendants  secured  a  sec- 
ond horse,  presumably  the  delivery  thereof 
being  made  at  Oltmanns  Bros.'  barn  at  Ft. 
Worth,  or  at  the  defendants'  place  of  resi- 
dence, Forney,  Tex.  The  note  in  question 
was  one  of  a  series  of  three  of  like  amount 
given  in  part  payment  for  the  first  horse,  and 
upon  the  death  of  said  horse  and  the  delivery 
of  the  second  horse  it  was  agreed  by  all  par- 
ties that  the  three  notes  theretofore  given 
should  stand  and  be  considered  as  part  con- 
sideration for  the  second  horse.  The  other 
two  notes  were  paid  by  defendants  upon 
maturity,  and  do  not  enter  Into  this  case. 
With  the  second  horse  Oltmanns  Bros,  de- 
livered, and  defendants  accepted,  the.  fol- 
lowing contract  of  guaranty,  to  wit: 

"Landschaftsrat 
"O.  V.  Oltmanns,  Qebh.  Oltmanns, 

"Leer,  Germany.  Watseka,  Illinois. 

"Oltmanns  Bros., 

"Pioneer  Importers  and  Breeders  of  German, 
Hanoverian  and  Oldenberg  Coach,  Percher- 
on  and  Belgium  Draft  Horses. 


"Watseka,  Illinois,  December  20,  1910. 

"Guarantee  on  the  Imported  German  Coach 
Stallion  Albanus. 

"We  have  this  day  sold  the  imported  German 

coach  stallion  named  Albanus,  No.  ,  to  the 

 Horse  Improvement  Company  of  Forney, 

Tex.  And  we  guarantee  the  said  stallion  to  be 
a  satisfactory  and  sure  breeder,  provided  he 
has  proper  care  and  exercise  and  remains  in  as 
healthy  and  sound  condition  as  on  date  of  de- 
livery. If  said  stallion  fails  to  be  as  represented 
above,  we  guarantee  to  take  the  said  stallion 
back  and  give  to  the  said  company  another  stal- 
lion of  equal  value,  provided  he  is  returned  to 
us  at  our  barns  in  as  sound  and  healthy  condi- 
tion as  he  is  now,  by  March  1,  1912. 

"This  bill  of  sale  contains  all  the  agreements 
of  warranty  or  guaranty  made  by  us  in  the 
sale  of  the  above-mentioned  horse,  and  it  is  ex- 
pressly provided  that  we  shall  not  be  liable  for 
any  claim  that  may  hereafter  be  made  alleging 
any  verbal  agreement  of  ourselves  or  agents  in 
the  sale  of  said  horse." 

The  second  horse  also  proved  to  be  unsat- 
isfactory, and  prior  to  the  agreed  date  of 
|  return,  March  1, 1912,  defendant  W.  R.  Crit- 
i  tenden  came  to  Ft.  Worth  and  met  Mr.  Eur- 
|  ton  at  the  Union  Depot  and  told  him  of  the 
,  unsatlsfactorlness  of  said  horse,  and  that 
the  defendants  desired  to  return  him  and  get 
,  another  in  exchange,  under  their  aforesaid 
j  contract    Eurton  told  Crittenden  that  Olt- 
I  manns  Bros,  did  not  have  any  stallions  at 
|  that  time  at  their  Ft  Worth  barns ;  that 
j  they  usually  shipped  16  to  20  in  a  shipment 
\  from  their  stables  at  Watseka,  111.,  and  when 
j  the  next  shipment  arrived,  he  (Eurton)  would 
notify  Crittenden  by  phone  bo  that  he  could 
come  to  Ft  Worth  and  make  the  desired  ex- 
change.   No  notification  was  received  by 
Crittenden,  or  by  any  of  the  other  defendants, 
of  the  arrival  of  such  a  shipment   In  the 
fall  of  1912  Eurton  was  at  Forney  with 
another  horse  for  sale,  and  again  defendants 
told  him  of  the  worthlessness  of  the  horse 
Albanus,  for  breeding  purposes,  and  Eurton 
promised  upon  his  return  to  Watseka  to  take 
the  matter  up  with  his  principals,  and  get 
another  horse  for  defendants  in  exchange, 
but  no  further  word  was  ever  received  from 
Eurton  or  Oltmanns  Bros.,  with  reference  to 
such  exchange.  Prior  to  March  1,  1912,  Crit- 
tenden also  wrote  to  Oltmanns  Bros,  at  Ft. 
Worth  with  reference  to  such  exchange,  but 
received  no  reply. 

Plaintiff  objected  to  the  testimony  of  Crit- 
tenden as  to  the  alleged  statements  and  prom- 
ise made  by  Eurton  on  the  occasion  of  their 
meeting  at  the  Union  Depot  at  Ft  Worth, 
and  appellant  urges  such  objection  In  her  sec- 
ond assignment.  The  asserted  grounds  in 
support  of  said  assignment  are:  (1)  That  It 
was  within  the  knowledge  of  each  of  defend- 
ants that  Eurton  was  merely  a  salesman, 
and  had  no  authority  to  vary  or  change  any 
contract  between  defendants  and  Oltmanns 
Bros.;  (2)  that  defendants  knew  that  Olt- 
manns Bros,  had  a  manager,  other  than  Eur- 
ton, in  charge  of  its  Ft  Worth  barns. 

The  appellees  answer  that  under  the  facts 
in  this  case,  Eurton  is  shown  to  have  had  the 
the  authority  of  a  general  agent  that  he  not 


Digitized  by 


Google 


TexJ 


ADAMS  Y.  CRITTENDEN 


835 


only  sold  horses,  but  made  adjustment  of 
claims,  collected  Insurance  on  horses  sold, 
etc.,  and  that  therefore  the  acts  shown  and 
promises  given  In  the  evidence  objected  to 
reasonably  came  within  the  actual  or  appar- 
ent scope  of  his  authority,  i.  e.,  within  the 
authority  theretofore  shown  to  have  been  ex- 
ercised by  him  and  ratified  and  confirmed  by 
his  principals. 

Upon  this  phase  of  tbe  question  there  might 
be  some  room  for  appellees'  contention,  if 
they  bad  any  pleadings  as  a  basis  for  such 
testimony.  The  special  guaranty  limited  de- 
fendants' remedy  to  a  return  of  the  horse  by 
March  1,  1912,  and  the  securing  of  another 
horse  in  exchange  therefor.  There  might  be 
some  room  for  doubt  as  to  where  this  ex- 
change should  take  place,  whether  at  the 
Ft  Worth  barns,  or  at  the  main  stables  at 
Watseka,  111.  It  will  be  noted  that  the  con- 
tract is  headed  "Watseka,  Illinois,"  but  it  is 
not  specified  where  the  barns  are  located  to 
which  such  return  should  be  made.  From 
the  heading  of  the  contract  it  would  appear 
that  one  of  the  Oltmanns  lived  in  Germany, 
while  the  other  was  located  in  Illinois,  and 
the  evidence  aliunde  the  written  contract 
of  guaranty  suggests  that  the  delivery  of 
the  horse  was  made  at  Ft  Worth.  Hence, 
under  proper  pleadings,  possibly  parol  evi- 
dence would  have  been  admissible  to  explain 
the  seeming  ambiguity  or  uncertainty  as  to 
the  place  of  exchange  agreed  upon  by  the 
parties.  However,  the  issue  presented  here 
is  one  of  waiver,  In  the  nature  of  an  estoppel, 
and  there  Is  an  utter  absence  of  pleading  to 
support  such  a  defense,  and  to  authorize  the 
evidence  of  which  complaint  Is  made.  De- 
fendants in  their  first  supplemental  answer 
did  plead  as  follows: 

"They  immediately  notified  Oltmanns  Bros, 
at  Ft.  Worth,  Tex.,  and  at  Waweko,  111.,  that 
the  horse  was  no  good.  They  came  to  Ft. 
Worth  Tex.,  and  found  that  Oltmanns  Bros, 
had  left  the  state  and  could  not  be  found.  They 
brought  the  horse  to  the  station  where  he  could 
be  shipped,  but  there  was  no  one  to  whom  they 
could  ship  the  horse.  The  Oltmanns  were  no- 
tified, and  would  not  answer,  and  up  to  this 
date  they  have  never  answered,  and  have  never 
been  where  the  defendants  could  make  the  said 
Oltmanns  Bros,  take  back  the  horse.  The  de- 
fendants have  always  tendered  the  horse  back, 
and  have  asked  for  the  guaranty  to  be  made 
good,  but  all  to  no  avail.  The  date  for  the  re- 
turn of  the  horse  had  not  expired  when  Olt- 
manns Bros,  left  the  state  of  Texas,  and  in  the 
guaranty  made  there  was  no  time  limit" 

But  the  admitted  evidence. is  not  in  support 
of  the  plea  that  Oltmanns  Bros,  had  left  the 
state  prior  to  March  1, 1912,  and  could  not  be 
found,  and  did  not  give  the  defendants  in- 
structions where  to  ship  the  horse,  etc.  The 
evidence  admitted  is  merely  upon  a  question 
of  waiver  of  time.  Tbe  same  witness  who 
testified  as  to  Burton's  statements  also  tes- 
tified: 

"Burton  was  a  salesman  and  sold  the  first 
horse.  Mr.  Boekhoff  was  the  manager  of  Olt- 
manns Bros,  at  that  time  in  Ft.  Worth,  and  he 
was  manager  the  last  I  knew  of  it,  and  I  knew 
of  no  one  who  succeeded  him," 


40  Cyc.  p.  254,  says: 

"A  waiver  takes  place  where  a  man  dispenses 

with  the  performance  of  something  which  he  has 
a  right  to  exact  and  is  a  technical  doctrine  in- 
troduced and  applied  by  the  courts  for  the  pur- 
pose of  defeating  forfeitures." 

In  Underwood  v.  Farmers'  Joint-Stock 
Ins.  Co.,  57  N.  Y.  600,  505,  the  court  said: 

'The  doctrine  of  estoppel  lays  at  the  founda- 
tion of  the  law,  as  to  waiver.  While  one  party 
has  time  and  opportunity  to  comply  with  a  con- 
dition precedent,  if  the  other  party  does  or  says 
anything  to  put  him  off  from  his  guard,  and  to 
induce  him  to  believe  that  the  condition  is  waiv- 
ed, or  that  %  strict  compliance  with  it  will  not 
be  insisted  on,  he  is  afterward  estopped  from 
claiming  nonperformance  of  the  condition.  Un- 
less there  is  some  consideration  for  a  waiver  or 
some  valid  modification  of  the  agreement  be- 
tween the  parties  which  contains  die  condition, 
I  think  there  can  be  no  waiver  of  a  condition 
precedent,  except  there  be  in  the  case  an  element 
of  estoppel." 

One  sued  for  the  price  of  articles  cannot 
avoid  the  limitation  of  time  in  which  to 
return  said  articles  if  not  satisfactory  by 
showing  a  waiver  thereof,  unless  he  pleads 
such  waiver.  Cement  Co.  v.  Havard  Co.,  155 
S.  W.  656;  Glnners'  Mut.  Underwriters'  As- 
sociation v.  Wiley  &  House,  147  S.  W.  629, 
and  cases  there  cited. 

[1]  We  are  therefore  of  the  opinion  that 
error  was  committed  in  admitting  this  testi- 
mony over  the  objection  of  defendant 

[2]  Defendants  seems  to  rely,  both  in  their 
pleadings  and  in  their  evidence,  upon  a 
failure  of  consideration.  But  since  they,  in 
the  contract  of  guaranty  accepted,  limited 
their  remedy  to  a  return  and  exchange  of  the 
horse  by  March  1,  1912,  a  plea  and  showing 
that  the  horse  had  proved  worthless  for  the 
purpose  for  which  he  was  sold  would  avail 
them  nothing,  unless  they  should  show  a  com- 
pliance on  their  part  with  the  terms  of  the 
contract  of  guaranty,  or  that  they  were 
prevented  from  so  complying  by  reason  of  the . 
act  of  or  by  reason  of  conditions  brought 
about  by  Oltmanns  Bros.  Oltmanns  Bros.  v. 
Poland,  142  S.  W.  653,  writ  denied ;  Holbert 
v.  Sanzenbacher,  159  S.  W.  1054 ;  Walters  v. 
Akere  (Ky.)  101  S.  W.  1179 ;  and  other  cases 
cited  In  First  National  Bank  of  La  Fayette, 
Ind.,  v.  Fuller  (No.  8496)  191  S.  W.  830,  de- 
cided by  this  court  January  6,  1917,  not  yet 
officially  reported. 

For  the  error  indicated,  the  Judgment  in 
this  case  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial.  We  do  not  feel 
Justified  in  rendering  Judgment  for  appellant, 
Inasmuch  as  the  evidence  tends  to  show  that 
Oltmanns  Bros,  had  abandoned  their  barns 
In  Ft.  Worth  and  removed  their  horses  and 
other  property  from  the  state  prior  to  March 
1,  1912,  and  inasmuch  as  the  contract  of 
guaranty  does  not  clearly  and  specially  des- 
ignate tbe  place  where  an  exchange  of  horses 
could  be  made  under  the  contract.  Hume  v. 
Sherman  Oil  &  Cotton  Co.,  27  Tex.  Civ.  App, 
366,  65  S.  W.  390. 

Reversed  and  remanded. 
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ANDERSON  t.  FIRST  NAT.  BANK  OF  LA 
GRANGE.    (No.  8499.) 

(Court  of  Civil  Appeals  of  Texas.  Ft.  Worth. 
Jan.  13,  1917.  On  Application  for  Leave 
to  File  Motion  for  Rehearing,  Feb.  10,  1917.) 

1.  Bills  and  Notes  «$=>444  —  Guaranteed 
Notes — Duty  of  Holdeb. 

Mere  knowledge  on  the  part  of  a  bank,  bold- 
er of  notes,  that  a  third  party  was  an  indemni- 
tor and  had  agreed  to  pay  the  same,  did  not  im- 
pose on  the  bank  any  obligation  to  pursue  the 
third  party  and  exhaust  securities  owned  by  him 
and  in  the  bank's  hands  before  suing  the  maker. 

[Ed.  Note.— For  other  cases,  Bee  Bills  and 
Notes,  Cent  Dig.  §§  1287-1293;  Dec.  Dig.  «=» 
444.] 

2.  Pleading  <S=»34(3)— Demubreb. 

In  testing  the  sufficiency  of  the  answer  as 
against  general  demurrer,  all  reasonable  in- 
tendments in  its  favor  will  be  indulged  in. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |  69;  Dec.  Dig.  oj=»34(3)J 

3.  Contracts  105— Legality. 

Where  the  organizer  of  a  bank  induced  de- 
fendant to  subscribe  for  stock  and  gave  a  note, 
agreeing  to  purchase  defendant's  stock  and  to 
pay  the  note,  which  was  in  the  hands  of  a 
bank,  such  agreement  was  not  unenforceable, 
as  violative  of  the  laws  of  the  state  governing 
the  incorporation  of  state  banks,  or  as  contrary 
to  moral  and  public  policy. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  gg  477,  478,  480-497;  Dec.  Dig. 
<8— *105.] 

4.  Corporations  ®=65— Corporate  Stock— 
"Pbopebty." 

Stock  in  a  corporation  is  "property." 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  gg  166-171;  Dec.  Dig.  <S=>6& 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Property.] 

6.  Contracts  «=»10(1)— Mutuality— Agree- 
ment to  Pay  Stockholder's  Note. 
Where  the  organizer  of  a  bank  induced  de- 
fendant to  subscribe  to  its  stock,  agreeing  to 
purchase  defendant's  stock  on  request,  and  to 
pay  the  note  executed  by  defendant  for  it,  such 
agreement  was  not  unenforceable  for  a  want  of 
mutuality  on  the  ground  that,  while  the  organ- 
izer of  the  corporation  was  obligated  to  pay  the 
note  to  the  holder  bank  on  defendant's  request, 
there  was  not  reciprocal  obligation  on  defend- 
ant's part  to  request  the  payment  of  the  note  t» 
the  bank. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  g  21 ;  Dec.  Dig.  <g=»10(l)J 

6.  Banks  and  Banking  «=»39— Contracts- 
Co  NSIDEBATTON. 

Where  the  organizer  of  a  bank  induced  de- 
fendant to  subscribe  to  its  stock  and  execute  his 
note,  _  agreeing  to  purchase  defendant's  stock, 
promising  to  pay  defendant's  note  on  request 
and  to  indemnify  defendant  against  all  loss,  the 
organizer's  promises  were  supported  by  suffi- 
cient consideration. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §§  44-48;  DecDig.  <g=»39.] 

7.  Fbauds,  Statute  of  ®=»14S(2)— Pleading. 

Ordinarily,  where  a  contract  can  only  be  en- 
forced if  written,  an  allegation  that  it  was 
made,  without  stating  whether  it  was  in  writing 
or  by  parol,  will,  as  against  general  demurrer, 
be  sufficient;  the  presumption  being  that  the 
pleader  intended  to  set  forth  an  enforceable 
contract,  placing  on  defendant  the  burden  of 
pleading  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  g  354 ;  Dec.  Dig.  <8=>148(2).] 


8.  Fbauds,  Statute  of  <8=>23(1)— Indemnity 
Contract. 

A  contract  of  the  organizer  of  a  corporation 
to  indemnify  a  subscriber  to  its  stock,  who  ex- 
ecuted a  note  against  all  loss,  was  merely  col- 
lateral to  that  evidenced  by  the  note,  and  so 
was  not  subject  to  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute^ of,  Cent  Dig.  gg  18,  19;  Dec.  Dig.  «=>23 

9.  Limitation  of  Actions  «=»56(2)— Statute 
of  Limitations— Contract  of  Indemnity. 

The  liability  of  the  organizer  of  a  corpora- 
tion, under  his  contract  to  indemnify  against 
all  loss  a  subscriber  to  its  stock  who  executed  a 
note,  did  not  begin,  and  was  not  intended  to  be- 
gin, until  after  the  subscriber  had  suffered  loss 
or  damage,  because  of  the  execution  of  the  note 
to  which  the  contract  of  indemnity  related. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  f  308;  Dec.  Dig.  <g=>56 
(2).] 

10.  Appeal  and  Error  «=»754(1)— Affirm- 
ance—Waives  of  Ebbob. 

Where  the  numerous  special  exceptions  urg- 
ed to  appellant's  answer  were  substantially  gen- 
eral demurrers,  being  mere  reasons  why  the  gen- 
eral demurrer  was  well  taken,  though  a  special 
exception  includes  a  general  demurrer,  and 
though  the  action  of  the  trial  court  in  sustain- 
ing the  special  exceptions  has  been  waived  by 
failing  to  assign  error  thereto,  the  judgment 
will  not  be  affirmed,  regardless  of  the  trial 
court's  action  on  the  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  gg  3O88-3089;  Dec.  Dig. 
<8=»754(1).] 

11.  Appeal  and  Ebbob  «=»917(2)— Presump- 
tion—Amendment of  Petition. 

Where  the  trial  court  has  sustained  a  gen- 
eral demurrer,  the  Court  of  Civil  Appeals  ordi- 
narily will  presume  that  the  litigant  against 
whom  the  ruling  was  made  will  not  feel  called 
upon  to  amend  his  petition  as  called  for  by  some 
special  exception  intended  to  reach  some  in- 
formality only,  though  the  special  exception  is 
well  taken. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  3707,  3709;  Dec  Dig.  <g=» 
917(2).] 

On  Application  for  Leave  to  File  Motion  for 
Rehearing. 

12.  Appeal  and  Ebbor  «=>833(8)— Rehear- 
ing— Time  to  File  Motion— Excuse. 

Where  counsel  for  appellant  "charged  Ma 
mind  that  February  3d  was  the  last  day  on 
which  motion  for  rehearing  could  be  filed,"  and 
moved  his  law  offices,  so  that  his  affairs  were  in 
disorder,  with  the  result  that  motion  for  rehear- 
ing was  presented  to  the  clerk  February  2d, 
whereas  the  15  days  for  filing  motion  under 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art  1641, 
expired  January  28th,  application  to  file  mo- 
tion for  rehearing  will  be  denied:  appellee  op- 
posing on  account  of  the  crowded  condition  of 
the  docket  of  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  3232;  Dec.  Dig.  $=3833(3).] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; B.  M.  Terrell,  Judge. 

Suit  by  the  First  National  Bank  of  La 
Grange  against  A.  J.  Anderson,  who  pleaded 
over  against  William  Reeves.  From  a  Judg- 
ment for  the  bank  and  for  Reeves  on  Ander- 
son's cross-action,  the  latter  appeals.  Af- 
firmed In  part;  reversed  and  remanded  In 
part. 
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ObM.  T.  Eowland  mud  Mike  B.  Smith, 
both  of  Ft.  Worth,  for  appellant  Stanley 
Boy  kin  and  Bryan,  Stone  &  Wade,  all  of 
Ft  Worth,  for  appellees. 

CONNER,  a  J.  As  tried,  this  salt  was 
one  by  the  First  National  Bank  of  La  Orange 
against  A.  J.  Anderson  to  recover  upon  two 
promissory  notes  executed  by  Anderson  and 
made  payable  to  the  bank,  aggregating  86,- 
000,  and  wherein  the  appellant,  Anderson, 
in  addition  to  the  defenses  presented  to  the 
plaintiff's  suit  as  hereinafter  shown,  also 
pleaded  over  against  one  William  Beeves, 
who  had  been  made  a  party  to  the  suit. 
That  part  of  appellant's  answer  and  cross- 
petition  material  on  this  appeal  la  as  follows: 

"(5)  The  defendant  Wm.  Reeves  having  been 
made  a  party  to  this  cause  and  having  answered 
herein,  for  cause  of  action  against  the  defendant 
Wm.  Reeves,  and  for  further  special  answer, 
this  defendant  shows:  That  on  or  about  the 
17th  day  of  February,  1908,  the  defendant,  Wm. 
Reeves,  being  desirous  of  organising  and  incor- 
porating, under  the  laws  of  this  state,  a  trust 
company  and  banking  company  under  the  name 
of  First  State  Bank  &  Trust  Company  of  Ft 
Worth,  Tex.,  and  desiring  to  secure  sharehold- 
ers therein  of  good  standing  and  credit,  sought 
this  defendant  and  solicited  him  to  subscribe  to 
$6,000  of  the  capital  stock  of  Baid  proposed  cor- 

S oration,  which  this  defendant  consented  to  do, 
ut  upon  the  following  condition,  to  wit:  That 
it  was  agreed  by  and  between  this  defendant 
and  the  said  defendant  Wm.  Reeves  that  this 
defendant  would  execute  his  personal  promis- 
sory note  to  the  said  Wm.  Reeves  in  the  sum  of 
16,000,  and  the  said  Wm.  Reeves  would  negoti- 
ate said  note  for  the  money  with  which  to  pay 
for  said  shares  of  stock  that  this  defendant's 
name  would  be  entered,  and  he  was  to  become  a 
subscriber  to  60  shares  of  capital  stock  of  said 
corporation  representing  $6,000  thereof,  and 
that  the  money  so  realized  from  the  negotiation 
of  said  note  would  be  appropriated  and  applied 
in  payment  for  the  shares  of  stock  so  subscribed 
for  by  this  defendant.  That  prior  to  and  at 
the  time  of  the  execution  of  said  note,  and  in 
order  to  induce  this  defendant  to  execute  same 
and  subscribe  for  said  stock,  the  said  defendant 
Wm.  Reeves  promised  and  obligated  himself  to 
this  defendant,  whenever  so  requested  by  this  de- 
fendant, to  fully  pay  off  and  discharge  said  note 
and  procure  this  defendant's  release  therefrom, 
and  agreed  and  obligated  himself  that  he  would 
at  all  times  indemnify  and  hold  this  defendant 
harmless  against  the  execution  of  said  note,  and 
that  the  said  defendant  Wm.  Reeves,  when  said 
stock  was  issued  10  and  in  the  name  of  this 
defendant,  would  retain  tbe  possession  of  the 
same,  so  that  when  so  requested  so  to  do  by 
this  defendant,  he  would  pay  off  aid  discharge 
said  note  and  become  the  owner  of  said  shares 
of  stock  in  consideration  of  the  payment  so 
made  by  him,  the  said  Wm.  Reeves,  all  of 
which  wis  defendant  is  ready  to  verify. 

"(6)  That  in  pursuance  of  the  contract  and 
agreement  set  forth  in  par  igraph  6  hereof  the 
said  Wm.  Reeves  did  assign  and  negotiate  said 
note  of  $6,000  executed  to  him  by  this  defend- 
ant either  to  the  First  National  Bank  of  Cald- 
well or  the  First  National  Bank  of  La  Orange, 
secured  the  cash  thereon,  and  appropriated  and 
applied  the  proceeds  thereof  to  the  payment  in 
full  for  the  shares  of  stock  in  said  banking  cor- 
poration subscribed  for  by  this  defendant  caused 
said  shares  of  stock  to  be  issued  to  and  in  the 
name  of  this  defendant  and  retained  possession 
of  the  same  under  and  by  virtue  of  the  agree- 
ment between  him  and  this  defendant,  as  al- 
leged in  paragraph  6  hereof.    That  the  said 


Wm.  Reeves  thereafter  and  from  time  to  time 
procured  a  renewal  of  said  original  note,  and 
the  same  w  is  finally  transferred  to  the  First 
National  Bank  of  La  Grange  and  divided  into 
two  notes,  one  for  the  sum  of  $1,000  and  one  for 
the  sum  of  $3,500,  being  the  notes  sued  on  here- 
in, the  amount  having  been  reduced  from  $5,000 
to  $4,500,  all  of  which  was  done  by  the  said 
Wm.  Reeves  without  any  payment  thereon  by 
this  defendant.  This  defendant  merely  execut- 
ed the  several  renewal  notes  at  the  instance  and 
request  of  the  said  Wm.  Reeves. 

"(7)  That  this  defendant,  at  the  time  of  the 
execution  of  the  said  original  $5,000  note  and  at 
all  times  since,  did  and  has  fully  relied  upon 
the  original  agreement  so  made  and  entered  into 
by  him  and  the  said  Wm.  Reeves,  and  the  said 
Wm.  Reeves  has  at  the  time  of  tbe  several  re- 
newals of  said  note  and  at  all  times  since  recog- 
nized and  ratified  the  said  agreement  to  hold 
this  defendant  harmless  therefrom,  and  did  not 
indicate  his  intention  of  repudiating  the  same 
until  a  short  time  prior  to  the  institution  of 
this  suit.  That  in  executing  said  original  $5.- 
000  note,  and  all  subsequent  renewals  thereof, 
this  defendant  believed  the  representations  of 
the  sali  Wm.  Reeves  made,  as  aforesaid,  to  be 
true.  That  he  relied  thereon,  and  was  induced 
thereby  to  subscribe  for  said  shares  of  stock  and 
execute  said  note,  as  well  as  each  and  all  of 
the  renewals  thereof,  in  the  absence  of  which 
representations  and  contract  this  defendant 
would  not  have  executed  said  original  and  re- 
newal notes  and  subscribed  for  said  shares  of 
stock  as  herein  set  forth. 

"(8)  That  by  reason  of  the  foregoing  facts  the 
defendant  Wm.  Reeves  promised  and  became 
bound  and  obligated  to  pay  off  and  discharge 
the  notes  herein  sued  on  and  to  procure  this  de- 
fendant's release  therefrom,  yet,  though  often 
requested  by  this  defendant  so  to  do,  the  defend- 
ant Wm.  Reeves  has  failed  and  refused,  and 
still  fails  and  refuses,  to  keep  and  perform  his 
said  contract  to  hold  this  defendant  harmless 
therefrom,  to  the  damage  of  this  defendant  in 
the  sum  of  six  thousand  ($6,000)  dollars. 

"(9)  This  defendant  denies  that  the  plaintiff 
herein  is  an  innocent  holder  of  the  notes  therein 
sued  on  for  a  valuable  consideration,  before 
maturity,  in  good  faith,  and  without  notice  of 
the  equities  of  this  defendant,  as  herein  set 
forth,  and  avers  that  the  plaintiff  and  the  First 
National  Bank  of  Caldwell  had  knowledge,  or 
were  chargeable  by  law  with  notice,  of  the  na- 
ture of  'the  transaction  or  agreement  bo  made 
between  this  defendant  and  the  said  Wm.  Reeves, 
and  had  knowledge  of  said  original  $5,000  note, 
and  that,  as  between  this  defendant  and  the 
said  Wm.  Reeves,  the  said  Wm.  Reeves  was 
bound  and  obligated  to  pay  off  and  discharge 
the  same. 

"(10)  This  defendant  alleges  on  information 
and  belief  that  at  the  time  of  the  execution  of 
each  and  all  of  Baid  notes  the  said  defendant 
Wm.  Reeves  procured  the  execution  thereof,  and 
acted  for  and  as  the  representative  of  the  First 
National  Bank  of  Caldwell  "and  of  the  plaintiff, 
the  First  National  Bank  of  La  Grange. 

"(11)  This  defendant  is  Informed  and  believes, 
and  alleges  on  information  and  belief:  That  at 
the  time  of  the  execution  of  the  notes  herein 
sued  on  plaintiff  held  a  written  guaranty,  exe- 
cuted to  it  by  the  defendant  Wm.  Reeves,  where- 
by the  said  Wm.  Reeves  was  bound  and  obligat- 
ed as  a  guarantor  on  said  notes,  and  that  at  tho 
time  of  tbe  maturity  of  each  of  said  notes  held 
collateral  securities  or  effects  belonging  to  the 
said  Reeves  of  value  more  than  sufficient  to 
fully  pay  said  notes.  That  plaintiff  either  holds 
said  collateral  securities,  or  has  wrongfully  and 
without  the  consent  of  this  defendant,  and  with 
notice  of  this  defendant's  rights  and  equities, 
and  with  the  intent  to  shield  the  said  Reeves, 
and  to  the  injury  of  this  defendant,  wrongfully 
released  said  collateral,  or  secreted  or  disposed 
of  the  same  in  some  manner  unknown  to  this  de- 
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fendant,  or  that  plaintiff  has  heretofore  applied 
said  collateral  securities  to  the  payment  of  said 
notes,  whereby  this  defendant  was  and  is  re- 
leased from  liability  thereon  to  the  plaintiff  here- 
in. If  this  defendant  should  be  mistaken  in  the 
allegations  that  the  plaintiff  has  released  or  dis- 
posed of  said  collateral  securities,  and  the  same 
nave  not  been  applied  to  the  payment  of  said 
notes,  then  the  same  should  be  now  so  applied, 
for  which  this  defendant  prays. 

"(12)  That  on  March  26,  1912,  the  defendant 
Wm.  Beeves  for  a  valuable  consideration  pur- 
chased all  the  outstanding  stock  of  the  First 
State  Bank  &  Trust  Company  not  then  owned 
by  him,  took  over  all  of  the  assets  of  said  bank, 
and  agreed  to  pay  off  and  discharge  the  liabili- 
ties of  the  several  stockholders  therein  by  reason 
of  their  subscriptions  to  the  capital  stock  there- 
of, including  the  notes  herein  sued  on,  whereby  he 
became  bound  and  obligated  to  pay  and  dis- 
charge the  said  notes,  which,  though  often  re- 
quested, he  has  heretofore  failed  and  refused 
to  do. 

"Wherefore  this  defendant  prays  that  he  be 
dismissed  and  go  hence  without  day,  but,  if  it 
should  be  held  that  the  plaintiff  is  entitled  to  re- 
cover anything  against  this  defendant,  then  that 
he  have  judgment  over  against  the  said  Wm. 
Beeves  in  a  like  sum;  and  he  prays  judgment 
for  costs,  and  for  such  other  general  and  spe- 
cial relief  as  he  may  be  entitled  to,  either  in  law 
or  in  equity." 

The  plaintiff  bank  and  Wm.  Beeves  pre- 
sented general  demurrers  and  numerous  spe- 
cial exceptions  to  the  answer  of  the  defend- 
ant Anderson,  all  of  which  were  sustained  by 
the  court,  and  Anderson,  having  declined  to 
amend,  suffered  a  judgment  in  favor  of  the 
bank  for  the  sum  of  $5,463.33,  and  In  favor 
of  Beeves  upon  Anderson's  cross-action,  and 
Anderson  prosecutes  this  appeal. 

[1]  We  do  not  feel  prepared  to  bold  that 
the  court  erred  in  sustaining  the  demurrers 
of  the  plaintiff  bank.  Appellant  says,  quot- 
ing from  his  brief,  that: 

"It  is  not  contended  that  the  cross-petition  is 
a  defense  against  the  plaintiffs'  cause  of  action 
on  the  notes,  except  in  so  far  as  the  facts  set 
forth  in  paragraph  11  of  Anderson's  amended 
cross-petition  may  be  a  defense." 

By  a  consideration  of  this  clause  of  ap- 
pellant's answer,  which  we  have  quoted,  it 
will  be  seen  that  it  was  not  alleged  that 
Beeves  was  a  party  to  the  execution  of  the 
notes  sued  upon,  as  indeed  from  the  record 
it  is  undisputed  that  he  was  not.  The  re- 
lation of  principal  and  surety,  therefore,  as 
between  Anderson  and  Beeves,  existed,  if  at 
all,  by  reason  of.  facts  and  circumstances 
disassociated  from  the  notes  upon  which  the 
plaintiff  declared.  In  other  words,  the  com- 
plaint In  said  paragraph  of  appellant's  an- 
swer Is,  substantially,  only  to  the  effect  that 
Beeves  was  obligated  to  appellant  as  a  guar- 
antor, of  which  the  bank  had  knowledge, 
and  that  the  bank  held  collateral  securities 
or  effects  belonging  to  Beeves  of  value  suffi- 
cient to  pay  the  notes.  It  is  not  alleged, 
In  that  clause  of  the  answer  or  elsewhere, 
nor  is  It  contended  on  this  appeal  In  behalf 
of  Anderson,  that  there  was  any  contractual 
relation  between  Anderson  and  the  bank  to 
the  effect  that  such  collateral,  if  any,  should 
be  applied  to  the  payment  of  the  notes  sued 
upon.    Nor  is  it  alleged  or  pretended  that 


Beeves  was  insolvent,  or  that  for  some  oth- 
er sufficient  reason  equity  would  require  the 
bank  to  first  exhaust  the  securities  owned  by 
Beeves  before  pursuing  its  remedy  upon  the 
notes  against  Anderson.  Mere  knowledge  on 
the  part  of  the  bank  that  Beeves  was  guar- 
antor of  the  claim  would  not  impose  upon 
the  bank  any  obligation  to  first  pursue  the 
indemnitor  and  exhaust  the  securities  owned 
by  him  before  prosecuting  its  suit  against 
the  maker  of  the  note.  For  aught  that  ap- 
pears In  appellant's  answer,  or  otherwise 
in  the  record,  Wm.  Beeves  is  solvent  and 
able  to  fully  respond  in  damages,  if  It  be 
true,  as  appellant  alleges,  that  he  contracted 
to  indemnify  him  against  loss  because  of 
the  execution  of  the  notes.  We  therefore 
conclude  that  the  court  committed  no  error 
In  sustaining  the  demurrers  of  the  bank, 
and  that  the  judgment  in  its  favor  against 
appellant,  Anderson,  must  be  accordingly  af- 
firmed. 

We  are  of  opinion,  however,  that  the  court 
erred  in  sustaining  the  general  demurrer 
of  the  appellee  Wm.  Beeves.  Appellee  In- 
sists that  the  agreement  set  up  in  the  twelfth 
paragraph  of  the  appellant's  answer,  to  the 
effect  that  the  defendant  Beeves,  for  a  valu- 
able consideration,  had  purchased  all  of  the 
outstanding  stock  of  the  First  State  Bank  & 
Trust  Company,  took  over  the  assets  of  the 
bank,  and  agreed  to  pay  off  and  discharge 
the  liabilities  of  the  several  stockholders 
by  reason  of  their  subscriptions  to  the  cap- 
ital* stock,  including  the  note  sued  on,  is 
in  violation  of  the  laws  of  this  state  govern- 
ing the  incorporation  of  state  banks,  and  con- 
trary to  good  morals  and  to  public  policy. 
It  may  be,  and  Is  doubtless,  true  that  It 
would  be  contrary  to  public  policy  to  permit 
the  Bank  &  Trust  Company  to  do  business 
otherwise  than  as  specified  in  the  laws  re- 
lating to  such  corporations,  or  to  have  its 
business  or  assets  managed  or  controlled  by 
a  single  stockholder,  Instead  of  by  directors, 
as  provided  In  such  laws.  Such  an  effort, 
Indeed,  might  authorize  a  dissolution  of  the 
corporation;  but  it  does  not  appear  from 
the  answer  excepted  to  that  the  corporation 
as  such  either  did  or  was  attempting  to  do 
anything  forbidden  by  the  statutes.  The 
case  presented  in  the  clause  of  the  answer 
under  consideration  was  merely  one  In  which 
one  of  the  stockholders  in  the  First  State 
Bank  &  Trust  Company  purchased  "all  of 
the  outstanding  stock,"  presumably  includ- 
ing that  owned  by  appellant,  and  as  con- 
sideration therefor  agreed  to  pay  off  and  dis- 
charge, not  the  liabilities  of  the  corpora- 
tion, but  the  liabilities  of  the  several  stock- 
holders incurred  by  reason  of  their  sub- 
scription to  the  capital  stock,  including  the 
notes  declared  upon  in  this  case. 

[2,  S]  In  testing  the  sufficiency  of  the  an- 
swer as  against  a  general  demurrer,  all  rea- 
sonable Intendments  will  be  indulged;  and 
if  Beeves,  as  at  least  inferentially  alleged, 
purchased  appellant's  stock,  and  in  consid- 
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eration  therefor  agreed  to  pay  the  note  sued 
upon  in  this  case,  we  see  no  valid  reason 
why  the  agreement  Is  not  enforceable.  The 
agreement  In  no  wise  lessens  the  obligation 
of  the  corporation  to  its  creditors  generally, 
nor  relieves  the  stockholders  of  the  cor- 
poration of  any  liability  under  which  they 
may  rest  for  the  payment  of  its  debts.  In 
this  state  It  has  been  held  that  a  corporation 
may  contract  to  purchase  its  own  stock. 
See  Howe  Grain  &  Mercantile  Co.  v.  Jones, 
21  Tex.  Civ.  App.  188,  51  S.  W.  24;  Hard- 
ware Co.  v.  Sanger,  151  S.  W.  1104.  In  the 
latter  case  the  court  said: 

"There  is  no  provision  in  the  charter  prohibit- 
ing the  purchase  of  its  stock  by  the  corporation, 
nor  is  such  action  prohibited  by  the  statutes  of 
Texas,  and  in  the  absence  of  such  provisions  in 
charter  or  statute  the  general  rule,  as  applied 
•  *  *  by  the  weight  of  authority,  seems  to  be 
that  a  solvent  corporation  has  the  authority  to 
purchase  its  own  stock,  where  the  purchase  is 
made  in  good  faith.  It  was  so  held  in  Howe 
Grain  &  Mercantile  Company  v.  Jones,  21  Tex. 
Civ.  App.  198,  51  S.  W.  24,  and  that  case  has 
been  cited  with  approval.in  several  state  courts, 
and  the  doctrine  of  that  case  is  recognized  and 
sustained  in  a  large  majority  of  the  states  of  the 
Union."  j 

[4]  If  the  corporation  may  purchase  its 
own  stock,  we  see  no  reason  why  an  Individ- 
ual stockholder  may  not  purchase  the  stock 
of  other  stockholders.  Stock  In  a  corpora- 
tion Is  property,  and  the  subject  of  free  sale 
and  delivery,  and  we  know  of  no  provision 
of  the  statutes  which  would  Inhibit  a  pur- 
chase by  a  stockholder,  as  It  was  alleged 
Reeves  was.  Nor  do  we  think  it  can  be  said 
that  other  portions  of  appellant's  answer  set- 
ting np  the  alleged  agreement  on  the  part  of 
Reeves  are  subject  to  the  objection  that  It 
was  against  public  policy  and  void  for  that 
reason.  In  the  case  of  Morgan  v.  Struthers, 
131  U.  S.  246,  9  Sup.  Ot.  726,  33  I*  Ed.  132,  It 
was  held,  quoting  from  the  headnote,  that: 

"A  contract,  fair  and  honest  in  itself,  and  un- 
tainted with  actual  fraud,  entered  into  by  a  sub- 
scriber of  stock  with  other  subscribers,  to  the 
effect  that  they  will  purchase  the  same,  and  pay 
to  him  the  amount  paid  by  him,  if  at  a  time 
specified  he  chooses  to  sell  the  same,  is  not  con- 
trary to  public  policy,  and  can  be  enforced 
against  the  party  to  it. 

In  that  case  It  appears  that  the  promoters 
of  a  corporation  sold  to  J.  P.  Morgan  400 
shares  of  the  stock,  agreeing  that  If  at  the 
end  of  a  year  Morgan  should -desire  to  sell 
the  shares  at  the  price  paid  by  him,  the  pro- 
moters, Blair,  Struthers,  and  Foster,  would 
purchase  the  same  at  the  price  paid  with 
interest.  At  the  end  of  the  first  year  the 
agreement  was  extended  another  year,  and 
then  Morgan  notified  Blair  and  Struthers 
that  he  desired  to  avail  himself  of  the  terms 
of  the  agreement  to  resell  the  stock  to  them. 
The  parties  refused  to  comply  with  the  con- 
tract to  repurchase,  whereupon  Morgan  in- 
stituted suit.  *  The  circuit  Judge,  among  oth- 
er things,  Instructed  the  jury,  In  effect,  that 
if  other  subscribers  were  not  Informed  that 
plaintiff  had  this  agreement  as  a  part  of  his 
subscription  contract',  then  the  agreement 


was  in  the  eye  of  the  law  a  fraud  upon  the 
other  subscribers,  who  did  not  receive  and 
were  not  Informed  of  the  existence  of  such 
an  agreement,  and  would  be  contrary  to  the 
policy  of  the  law,  and  that  in  such  event 
plaintiff  could  not  recover,  and,  further,  that 
if  the  jury  found  that  the  agreement  sought 
to  be  enforced  in  that  suit  was  not  made 
known  to  other  subscribers,  and  If  they  were 
not  afforded  an  opportunity  to  avail  them- 
selves of  like. security,  the  contract  was  void 
and  could  not  be  enforced.  The  Supreme 
Court  of  the  United  States  held  that  this  in- 
struction was  erroneous,  and,  among  other 
things,  said: 

"We  cannot  concur  in  this  conclusion.  We 
are  not  prepared  to  affirm  that  there  is  a  public 
policy  which  operates  such  a  restraint  upon  the 
trail  Bfer  of  stock  in  a  corporation  as  to  render 
the  contract  in  question,  conceded  to  be  valid 
and  fair  in  itself,  fraudulent  as  to  the  eosub- 
scribers  with  the  plaintiff  for  the  6,000  shares 
sold  by  the  company  and  to  render  it  invalid 
against  the  party  to  it,  who,  it  is  admitted,  has 
no  equity  or  justice  in  his  favor.  Nor  do  we  as- 
sent to  the  proposition  upon  which  this  conclu- 
sion rests.  That  proposition  is  that,  when  a 
man  purchases  or  subscribes  to  shares  of  stock 
in  an  incorporated  joint-stock  company,  there 
is  upon  him,  in  addition  to  the  express  terms  of 
the  subscription  contract,  an  implied  obligation, 
incident  to  the  common  enterprise,  which  re- 
strains him  from  making  any  engagement  with 
other  individuals  to  secure  his  own  stock  against 
risk,  unless  the  other  subscribers  are  informed 
of  it  and  put  upon  an  equal  footing  as  to  such 
security.  *  *  •  Counsel  for  defendant  urges 
that,  notwithstanding  this  right  to  make  an  ab- 
solute sale  of  his  stock  belongs  to  each  sub- 
scriber, the  policy  of  the  law  "forbids  one  of 
them,  whose  act  of  subscription  may  be  held  out 
as  an  inducement  for  others  to  subscribe,  from 
making  a  contract  of  future  sale  with  a  view  to 
secure  his  investment,  and  renders  such  a  con- 
tract void,  because  many  costockholders  'may 
have  been  chiefly  induced  to  subscribe  by  a 
knowledge  that  so  prominent  and  successful  an 
operator  was  willing  to  risk  his  money  in  such 
an  adventure,  and  who,  had  they  been  told 
that  he  had  exacted  a  private  security  or  guar- 
anty which  availed  to  give  him  the  benefit  of 
both  the  experiment  in  business  and  of  getting 
back  his  money,  with  interest,  if  it  did  not  suc- 
ceed, would  assuredly  either  have  refused  to 
subscribe  or  have  demanded  a  similar  guaranty. 
Moreover,  they  had  a  right  to  suppose  that  the 
new  firm  was  to  have  the  countenance  of  Mr. 
Morgan,  and  probably  his  assistance  in  the  fu- 
ture.' This  is  a  palpable  misconception  of  the 
nature  of  the  transaction.  There  was  nothing 
in  the  prospectus,  or  in  the  subscription  con- 
tract, or  in  the  nature  of  the  enterprise,  to  jus- 
tify such  a  presumption  or  expectation  on  the 
part  of  the  other  stock  subscribers.  It  is  just 
in  this  respect,  especially,  that  an  incorporated 
joint-stock  company  differs  from  an  ordinary  co- 
partnership. In  the  latter,  the  individual  mem- 
bers of  the  firm  are  presumed  to,  and  in  general 
actually  do,  contribute  to  the  common  enterprise, 
not  only  their  several  shares  of  partnership  cap- 
ital, but  also  their  individual  experience,  skill, 
or  credit,  no  member  having  the  right  to  sell 
out  his  interest  or  to  retire  from  the  firm  with- 
out the  consent  of  the  copartners,  and  if  he 
does  either,  the  act  amounts  to  a  dissolution  of 
the  partnership.  Pars.  Partn.  171.  The  very, 
reverse,  as  we  have  said,  is  the  case  of  a  joint- 
stock  corporation,  in  which  each  stockholder, 
whether  by  purchase  or  original  subscription, 
has  the  right,  unless  restrained  by  the  charter 
or  articles  of  association,  to  sell  and  transfer  his 
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shares,  and,  by  transferring  them,  introduce  oth- 
ers in  their  stead.  *  •  *  The  conclusions  to 
which  we  have  come  on  the  questions  discussed 
dispense  with  any  consideration  of  the  other 
point  presented  by  the  plaintiff  in  error,  viz. 
tbat  the  defendant  should  be  estopped  from  set- 
ting up  the  invalidity  of  the  contract  sued  on 
because,  he  is  a  party  to  it;  for,  as  we  have 
found  the  contract  valid  and  legal,  the  question 
of  estoppel  does  not  arise." 

The  Supreme  Court  of  Iowa,  In  Wisconsin 
I/umber  Co.  v.  Greene,  127  Iowa,  350,  101  N. 
W.  742,  69  L.  R.  A.  068, 109  Am.  St.  Rep.  387, 
upheld  the  contract  of  a  telephone  company 
to  repurchase  the  stock  of  a  subscriber  in 
event  the  company  sold  any  of  Its  connec- 
tions, franchises,  or  business.  It  was  held, 
quoting  from  the  syllabus: 

"A  corporation  has  power  to  make  valid  con- 
tracts for  the  repurchase  of  its  own  stock  in 
the  absence  of  charter  restrictions,"  and  "a 
corporation  cannot  refuse  to  carry  out  its  con- 
tract to  repurchase  the  stock  of  certain  sub- 
scribers upon  certain  contingencies  on  the 
ground  that  other  stockholders  were  not  given 
the  same  right  to  return  their  stock." 

[I]  Nor  do  we  think  the  contract  set  up  in 
paragraphs  5,  6,  7,  and  8  of  the  defendant's 
answer  unenforceable,  as  appellees  Insist,  be- 
cause of  a  want  of  mutuality;  the  conten- 
tion being  that,  as  alleged,  while  Reeves  was 
obligated  to  pay  the  note  to  the  bank  upon 
request  of  Anderson,  there  was  no  reciprocal 
obligation  on  Anderson's  part  to  "request" 
the  payment  of  the  note  to  the  bank.  In  dis- 
cussing the  subject  of  mutuality  of  contracts, 
the  editors  of  6  R.  C.  L.  §  93,  p.  686,  note 
the  fact  that  in  many  judicial  decisions  lan- 
guage is  to  be  found  to  the  effect  that  in  or- 
der that  a  contract  may  be  enforceable  there 
must  be  mutuality,  but  say  that  if  by  mu- 
tuality of  obligation  it  is  meant  that  a  con- 
tract must  be  binding  on  both  parties,  so 
that  an  action  may  be  maintained  by  each 
against  the  other,  the  statement  that  mu- 
tuality of  obligation  is  essential  to  every  con- 
tract "is  too  broad,"  In  the  following  sec- 
tion it  is  further  said: 

"If  mutuality,  in  a  broad  sense,  were  held 
to  be  an  essential  element  in  every  valid  con- 
tract, to  the  extent  that  both  contracting  par- 
ties could  sue  on  it,  there  could  be  no  such  a 
thing  as  a  valid  unilateral  or  option  contract,  or 
a  contract  evidenced  by  a  subscription  paper,  or 
a  contract  to  enforce  a  reward  offer,  or  a  guar- 
anty, or  in  many  other  instances  readily  put  in 
ordinary  business  affairs.  As  a  unilateral  con- 
tract is  not  founded  on  mutual  promises,  the 
doctrine  of  mutuality  of  obligation  is  inapplica- 
ble to  such  a  contract.  If  the  promisor  has  re- 
ceived a  consideration,  his  promise  is  binding, 
and  may  be  aptly  termed  an  obligation;  but,  as 
there  is  no  promise  on  the  part  of  the  promisee, 
there  can  be  no  mutual  obligations.  According- 
ly, where  one  makes  a  promise  conditioned  up- 
on the  doing  of  an  act  by  another,  and  the  lat- 
ter does  the  act,  the  contract  is  not  void  for 
want  of  mutuality,  and  the  promisor  is  liable, 
though  the  promisee  did  not  at  the  time  of  the 
promise  engage  to  do  the  act;  for  upon  the  per- 
formance of  the  condition  by  the  promisee,  the 
contract  becomes  clothed  with  a  valid  consider- 
ation, which  relates  back  and  renders  the  prom- 
ise obligatory.  An  option,  supported  by  a  con- 
sideration, furnishes  another  illustration  of  a 
contract  which  is  valid  notwithstanding  the 
lack  of  mutuality.  It  is  no  objection  to  the  va- 


lidity of  the  contract  that  the  holder  of  the) 
option  is  under  no  obligation  to  exercise  it. 
Similarly  the  privilege  of  purchasing  given  a 
lessee,  in  case  the  lessor  makes  a  sale  of  the 
premises,  is  not  invalid  on  the  ground  that  it 
is  wanting  in  mutuality,  since  this  privilege  is 
part  of  the  consideration  for  accepting  the 
lease." 

.[8]  The  text  quoted  seems  to  be  supported 
by  the  authorities  cited  in  the  footnotes,  and 
it  is  to  be  further  noted  in  this  connection 
that,  as  alleged,  the  contract  by  Reeves  was 
of  a  twofold  character:  One  was  a  promise 
to  pay  the  note  upon  request;  the  other,  an 
agreement  to  Indemnify  appellant  against  all 
loss.  And  as  it  seems  to  us  a  sufficient  con- 
sideration for  the  promises  of  Reeves  is  pre- 
sented in  the  pleading.  It  is  said  in  Lane  v. 
Scott,  57  Tex.  367: 

"We  believe  the  doctrine  to  be  well  settled 
that,  to  constitute  a  consideration  valid  in  law, 
it  is  not  essential  that  it  should  be  mutually 
beneficial  to  the  promisor  and  the  promisee; 
tbat  it  is  sufficient  if  one  or  the  other  is  to 
receive  a  benefit,  or  to  be  injured  by  it.  In 
Townsley  v.  Sumrall,  2  Pet.  182  [7  I*  Ed.  386]. 
it  is  said  by  the  Supreme  Court  of  the  United 
States  'that  damage  to  the  promisee  constitutes 
as  good  consideration  as  benefit  to  the  prom- 
isor.' " 

See,  also,  Hendricks  v.  Snediker,  30  Tex. 
306. 

In  Rose  v.  Railroad  Company,  31  Tex.  60, 
it  is  said: 

"Indeed  it  may  be  stated  as  among  the  ele- 
mentary principles  and  maxims  of  law  'that  if 
a  benefit  accrues  to  him  who  makes  the  promise, 
or  if  any  loss  or  disadvantage  accrues  to  him 
to  whom  it  is  made,  at  the  request  or  on  mo- 
tion of  the  promisor,  although  without  benefit 
to  the  promisor,  in  either  case  the  consideration 
is  sufficient  to  sustain  assumpsit' " 

The  Missouri  Court  of  Appeals,  in  the  case 
of  Scriba  v.  Neely,  130  Mo.  App.  258,  109  S. 
W.  847,  states  the  law  on  tfria  subject  in  the 
following  language: 

"Consideration  means  not  so  much  that  one 
party  is  profited  as  that  the  other  abandons 
some  legal  right  in  the  present,  or  limits  his 
legal  freedom  of  action  in  the  future  as  an  in- 
ducement for  the  act  or  promise  for  the  first. 
It  does  not  matter  whether  the  party  accepting 
the  consideration  has  any  actual  benefit  there- 
by or  not.  It  is  enough  that  he  accepts  it,  and 
that  the  party  giving  it  does  thereby  undertake 
some  burden  or  lose  something  which  in  con- 
templation of  law  may  be  of  value." 

In  the  case  of  Patrick  v.  Barker,  78  Neb. 
823,  112  N.  W.  358,  the  petition  alleged  in 
substance  that  plaintiff  is  the  surviving  mem- 
ber of  a  copartnership  under  the  name  of 
Patrick  Bros. ;  that  defendant  and  one  John- 
son, president  and  cashier,  respectively,  of  a 
state  banking  corporation  doing  business  in 
the  city  of  Omaha,  in  order  to  convert  said 
state  bank  into  a  national  bank,  solicited  tne 
partnership  to  purchase  200  shares  of  stock 
in  the  proposed  national  bank  at  par,  and  to 
induce  the  partnership  to  do  so.  agreed  with 
and  guaranteed  the  partnership  that  the 
bank  would  receive  certain  notes  and  mort- 
gages held  by  the  partners,  valued  at  $20,000 
or  more,  in  full  payment  for  said  stock,  and 
guaranteed  to  them  that  the  bank  would  not 
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bold  them  liable  under  their  contracts,  of 
Indorsement  or  otherwise  for  any  other  or 
further  amount  In  payment  for  said  stock. 
To  the  petition  a  general  demurrer  was  sus- 
tained. On  appeal  It  was  held  that  the  con- 
tract set  up  was  an  Independent  obligation, 
by  which  the  defendant  undertook  to  hold 
plaintiff  harmless  for  any  action  that  there- 
after might  be  taken  by  the  bank  requiring 
the  payment  of  any  other  or  further  consid- 
eration for  the  stock  so  purchased  than  the 
notes  exchanged  therefor.  It  was  also  con- 
tended In  that  case  that  the  alleged  contract 
was  without  consideration.  In  answering 
this  contention  It  was  said  by  the  court: 

"The  petition  alleged,  in  substance,  that  plain- 
tiff is  the  sole  surviving  member  of  a  late  part- 
nership doing  business  in  this  state  under  the 
name  and  style  of  Patrick  Bros.;  that  in  1888 
the  defendant  and  one  Johnson  were  the  presi- 
dent and  cashier,  respectively,  of  a  state  bank- 
ing corporation  doing  business  in  the  city  of 
Omaha;  that  in  July  of  that  year,  in  order  to 
convert  said  bank  into  a  national  banking  as- 
sociation under  the  name  of  the  National  Bank 
of  Commerce,  the  defendant  and  Johnson  each 
solicited  the  partnership  to  purchase  200  shares 
of  the  capital  stock  of  their  proposed  national 
bank,  at  and  for  the  par  value  of  $100  per 
share,  and,  in  order  to  induce  the  partnership 
to  make  such  purchase,  orally  agreed  with  and 
guaranteed  to  them  that  the  bank  would  receive 
certain  notes  and  mortgages  held  by  the  part- 
ners, at  that  time  understood  to  be  worth  $20,- 
000  or  more,  in  full  payment  for  the  said  stock, 
and  agreed  with  and  guaranteed  to  them  that 
the  bank  would  not  hold  them  liable,  upon  their 
contracts  of  indorsement  or  otherwise,  for  any 
other  or  further  amount  in  payment  for  said 
stock.  *  *  *  It  is  claimed,  however,  that  the 
agreement  is  void  for  want  of  any  consideration 
to  support  it  We  do  not  so  understand  it.  If 
Barker  agreed  with  the  plaintiff  and  his  partner 
that,  if  they  would  take  and  pay  for  the  stock, 
and  thus  aid  him  in  converting  his  state  bank 
into  a  national  bank,  he  would  protect  them 
from  any  liability  as  indorsers,  or  otherwise, 
upon  the  paper  which  it  was  agreed  they  should 
turn  over  in  full  payment  for  the  stock,  and 
plaintiff  and  his  partner  did,  as  alleged,  actually 
purchase  the  stock,  and  pay  for  the  same  as 
thus  agreed  upon,  such  purchase  was  a  sufficient 
consideration  to  support  the  agreement,  and  it 
cannot  be  said  to  have  been  made  without 
consideration." 

In  Hendrlck  v.  Lindsay,  93  U.  S.  143,  23  L. 
Ed.  855,  it  is  said  that  any  damage,  suspen- 
sion of  a  right,  or  possibility  of  a  loss  oc- 
casioned to  plaintiff  by  the  promise  of  an- 
other is  a  sufficient  consideration  for  such 
promise,  and  will  make  it  binding,  although 
no  actual  benefit  accrued  to  the  party  promis- 
ing. Section  207,  Elliott  on  Contracts,  states 
the  rule  as  follows: 

"A  valuable  consideration  is  generally  defined 
as  'some  right,  interest,  profit,  or  benefit  ac- 
cruing to  one  party,  or  some  forbearance,  detri- 
ment, loss,  or  responsibility  given,  suffered,  or 
undertaken  by  the  other.'  There  is  danger, 
however,  of  misunderstanding  this  definition. 
The  term  'benefit'  does  not  refer  necessarily  to 
a  money  gain  arising  out  of  the  transaction,  but 
has  reference  to  any  advantage  or  benefit,  slight, 
but  recognizable  at  law,  derived  by  the  promis- 
or in  return  for  his  promise.  Nor  does  the 
term  'detriment'  refer  to  any  pecuniary  loss. 
Any  act  done  by  the  promisee,  at  the  request  of 
the  promisor,  by  which  the  former  sustains  any 
loss,  trouble,  or  inconvenience,  even  of  the  most 


trifling  description,  if  not  utterly  worthless  in 
the  eye  of  the  law,  constitutes  a  valuable  con- 
sideration for  a  promise." 

As  alleged,  it  Is  evident  that  Reeves,  at 
the  time  of  his  promises,  was  endeavoring  to 
promote  the  formation  of  a  corporation,  in 
which  enterprise  it  can  but  be  presumed  he 
was  personally  interested,  and  If  he  made 
the  alleged  promises  to  Induce  Anderson  to 
subscribe  for  the  stock  of  tbe  proposed  com- 
pany, and  to  execute  his  note  for  money  with 
which  to  pay  for  the  same,  and  Anderson  ac- 
cepted the  proposition,  and  In  reliance  there- 
on acted  upon  it,  the  contract  became  com- 
plete and  binding. 

[7]  In  this  connection  we  will  also  note  a 
contention  of  appellee  Reeves  in  some  of  his 
counter  propositions  that  tbe  petition  falls 
to  allege  that  the  promise  of  Reeves  was  in 
writing,  and  that,  as  presented,  tbe  cause 
of  action  arising  thereon  Is  barred  by  the 
two-year  statute  of  limitation.  But  we 
think  these  contentions  must  be  overruled. 
Ordinarily,  even  In  cases  where,  under  the 
statute  of  frauds,  a  contract  can  only  be  en- 
forced when  written,  an  allegation  that  such 
a  contract  was  entered  Into,  without  stating 
whether  tbe  contract  was  In  writing  or  in 
parol,  will,  as  against  a  general  demurrer, 
be  held  to  be  sufficient;  it  being  presumed 
in  such  cases  that  the.  pleader  intended  to  set 
forth  an  enforceable  contract,  placing  upon 
the  defendant  the  burden  of  pleading  the 
statute  of  frauds,  if  he  wanted  that  issue 
presented.  See  James  v.  Fulcrod,  5  Tex.  512, 
615,  55  Am.  Dec.  748,  and  like  cases.  Be- 
sides, it  does  not  affirmatively  appear  on  the 
face  of  the  pleadings  that  the  contract  of 
Reeves  to  pay  the  note  might  not  have  been 
performed  within  the  year  of  its  making,  or 
of  Its  renewal,  as  alleged.  Moreover,  it  cer- 
tainly cannot  be  reasonably  contended  that 
to  be  enforceable  It  was  necessary  that 
Reeves'  contract  of  indemnity — to  hold  ap- 
pellant harmless  by  reason  of  the  execution 
of  the  notes  described — should  have  been  In 
writing,  or  that,  as  presented,  the  cause  of 
action  arising  thereunder  Is  barred  by  11m-  . 
ltatlon. 

[8, 1]  The  contract  to  Indemnify  was  mere- 
ly collateral  to  that  evidenced  by  the  note  to 
the  bank  executed  by  appellant,  and  so  plain- 
ly not  subject  to  the  operation  of  the  statute 
of  frauds  as  not  to  require  elaboration  or  the 
citation  of  authorities,  and  it  Is  evident  that 
Reeves'  liability  thereunder,  if  any,  did  not 
begin,  and  was  not  intended  to  begin,  until 
after  appellant  had  suffered  loss  or  damage 
because  of  the  execution  of  the  note  or 
notes  to  which  the  contract  of  indemnity  re- 
lated ;  and  this,  it  is  evident  from  the  plead- 
ings, has  not  yet  occurred.  Indeed,  we  are 
Inclined  to  the  view  that,  as  alleged,  the 
agreement  of  Reeves  to  pay  the  note  execut- 
ed by  Anderson  to  tbe  bank  is  to  be  con- 
strued merely  as  one  method  adopted  by  the 
parties  for  the  fulfillment  of  the  agreement 
to  indemnify,  and  not  as  a  distinct  agree- 
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ment,  to  be  enforced  without  reference  to, 
and  regardless  of,  the  Indemnifying  phase  of 
the  contract  as  alleged. 

[10]  We  should,  perhaps,  also  note  that 
one  or  more  of  the  contentions  on  the  part 
of  appellee  above  noted  were  presented  to 
the  trial  court  In  the  form  of  special  excep- 
tions to  the  answer,  and,  as  already  stated, 
the  court  sustained  the  special  exceptions,  as 
well  as  the  general  demurrers,  and  the  ac- 
tion of  the  court  in  ruling  upon  such  special 
exceptions  has  not  in  some  instances  been 
brought  forward  by  assignments  of  error 
urged  before  us.  Appellees,  therefore,  con- 
tend that,  Inasmuch  as  a  special  exception 
Includes  as  well  a  general  demurrer,  and  in- 
asmuch as  the  action  of  the  court  under  the 
rules  In  sustaining  the  special  exceptions 
has  been  waived  by  such  failure  to  assign 
error  thereto,  that  the  Judgment  should  be 
affirmed,  regardless  of  the  action  of  the  court 
on  the  general  demurrers  that  we  have  dis- 
cussed. We  are  of  the  opinion,  however, 
that,  under  the  circumstances  of  this  case, 
at  least,  the  contention  cannot  be  Indulged. 
We  will  not  set  forth  the  numerous  special 
exceptions  that  were  urged  to  appellant's  an- 
swer, but  they  have  been  examined,  and  all 
but  one,  we  think — which  was  a  special  ex- 
ception to  the  answer,  because  it  did  not 
state  whether  the  contract  alleged  was  in 
writing  or  in  parol — are  substantially,  gen- 
eral demurrers,  and  as  we  construe  them 
mere  reasons  why  the  general  demurrer  was 
well  taken;  the  questions  presented  being 
proper  for  consideration  in  ruling  upon  the 
general  demurrer  even  without  the  special 
exception. 

[11]  In  this  connection  we  also  deem  it 
proper  to  state  that,  where  the  trial  court 
has  sustained  a  general  demurrer,  this  court 
ordinarily  will  presume  that  the  litigant; 
against  whom  the  ruling  Is  made  will  not  feel 
called  upon  to  amend  his  petition  as  called 
for  by  some  special  exception,  which  Is  in- 
tended to  reach  some  informality  only,  even 
though  the  special  exception  is  well  taken. 
*  It  has  accordingly  been  our  practice  In  such 
cases,  where  we  have  determined  that  the 
general  demurrer  was  not  well  taken,  to  re- 
verse the  ruling,  notwithstanding  the  fact 
that  it  may  also  have  appeared  that  some 
special  exception  had  been  sustained  that 
was  well  taken,  in  such  cases  contenting  our- 
selves with  merely  pointing  out  the  necessity 
of  an  amendment  to  meet  the  special  excep- 
tion. 

We  conclude  that  the  court  erred  in  sus- 
taining the  demurrers  to  the  appellant's  an- 
swer, as  against  the  appellee  Reeves,  and  as 
between  those  parties  the  judgment  is  revers- 
ed, and  the  cause  remanded ;  the  judgment  In 
favor  of  the  bank  being  undisturbed,  as  here- 
inbefore noted. 

Affirmed  In  part ;  reversed  and  remanded  in 
part. 


On  Application  for  Leave  to  File  Motion  for 
Rehearing. 

Appellant,  Anderson,  presents  an  applica- 
tion for  leave  to  file  a  motion  for  rehearing 
of  the  judgment  in  favor  of  the  First  Na- 
tional Bank  of  La  Grange.  Our  opinion  and 
Judgment  affirming  the  decree  of  the  lower 
court  in  favor  of  said  bank  against  Anderson 
was  rendered  upon  January  13, 1917,  and  due 
entry  thereof  made  upon  the  minutes  of  this 
court  the  same  day.  The  15  days  thereafter 
within  which  motions  for  rehearing  are  per- 
missible under  article  1641,  Vernon's  Sayles' 
Texas  Civil  Statutes,  expired  on  January 
28th,  and  the  application  to  file  the  motion 
for  rehearing  referred  to  was  not  filed  in  this 
court  until  February  3,  1917.  The  motion  for 
rehearing  that  appellant  desired  to  have  filed 
accompanies  the  application,  and  therein  he 
attacks  that  portion  of  our  original  opinion 
to  the  effect  that  we  found  no  error  in  the 
trial  court's  ruling  that  the  defense  present- 
ed by  appellant  as  'against  the  bank  was  sub- 
ject to  general  demurrer,  in  consequence  of 
which  ruling  on  our  part  the  judgment  in  fa- 
vor of  the  bank  against  Anderson  was  af- 
firmed, as  before  stated. 

The  reasons  presented  In  behalf  of  appel- 
lant for  the  failure  to  have  filed  his  motion 
for  rehearing  within  the  proper  time  are,  in 
substance,  that  since  the  rendition  of  our 
opinion  counsel  representing  him  had  been 
moving  their  law  offices,  In  consequence  of 
which  their  files  had  been  disarranged,  and 
the  ordinary  facilities  of  the  office  Impeded, 
and  that  the  counsel  presenting  the  applica- 
tion— 

"had  charged  his  mind  that  Saturday,  the  3d 
day  of  February,  was  the  last  day  on  which 
said  motion  could  be  filed,  and  with  that  idea 
in  view  on  Friday  a.  m,  the  2d  day  of  Feb- 
ruary, presented  this  motion  to  the  clerk,  when 
he  was  informed  that  the  time  for  filing  the 
same  had  expired,  which  was  the  first  infor- 
mation he  had  calling  his  attention  to  such 
fact" 

[12]  The  appellee  the  First  National  Bank 
of  La  Orange  opposes  the  application  to  file 
the  motion  for  rehearing,  insisting  that  to  so 
permit  will,  in  all  probability,  because  of 
the  crowded  condition  of  the  docket  of  our 
Supreme  Court,  result  In  long-continued  de- 
lay in  the  enforcement  of  their  judgment, 
and  we  feel  it  to  be  our  duty  to  sustain  ap- 
pellee's contention  in  this  respect,  because  of 
a  want  of  a  sufficient  showing  for  the  failure 
to  file  the  motion  for  rehearing  within  the 
proper  time.  The  counsel  who  presents  the 
application  was  present  on  the  original  hear- 
ing of  this  case,  participated  in  the  argument 
upon  that  occasion,  and  it  is  to  be  observed 
that  no  reason  is  given  in  the  application  for 
the  fact  therein  stated  that  the  counsel — 
"had  charged  his  mind  that  Saturday,  the  3d 
day  of  February,  was  the  last  day  on  which  said 
motion  could  be  filed." 

This  court  feels  every  disposition  tb  en- 
force the  rules  provided  for  the  dispatch  of 
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,  business  liberally,  but  we  cannot  hold,  as 
against  tbe  right  of  a  litigant,  that,  with  all 
the  facilities  for  Information  available  to 
counsel  participating  in  the  disposition  of  a 
cause  in  this  court,  he  may,  in  the  exercise 
of  due  diligence,  rely  upon  a  mere  idea  or 
loosely  formed  recollection  of  the  proper 
time  within  which,  under  the  law,  he  is  re- 
quired to  complain. 

In  the  case  of  Sams  v.  Creager  et  al.,  85 
Tex.  497,  22  S.  W.  899,  It  was  distinctly  held 
that  the  rule  requiring  persons  to  file  within 
the  proper  time  motions  for  rehearing  must 
be  enforced.  In  that  case,  as  here,  an  ex- 
cuse was  attempted  for  a  failure  to  file  the 
motion  for  rehearing  in  time,  but  the  Su- 
preme Court  held  that  the  excuse  was  in- 
sufficient, stating: 

"If  it  had  been  shown  that  the  failure  to  file 
the  motion  within  the  time  prescribed  by  law 
resulted  from  accident,  or  cause  other  than 
neglect  of  applicant,  this  court  might  consider 
the  application,  notwithstanding  that  the  Court 
of  Civil  Appeals  bad  not  acted  on  the  motion 
for  a  rehearing." 

That  case  was  one  that  was  appealed  from 
this  court,  and  we  now  have  before  us  the 
original  record  In  which  the  excuse  presented 
by  the  counsel  In  that  case  was  made.  It 
was  to  the  effect  that  counsel  was— , 

"a  subscriber  to  the  Ft.  Worth  Dally  Gaxette, 
and  examined  each  issue  to  ascertain  what  dis- 
position had  been  made  of  said  cause  by  this 
court,  and  also  requested  a  member  of  the  bar 
at  this  place  (Amarillo)  to  notice  said  paper  for 
any  information .  to  said  cause  appearing  in  it." 

It  was  further  alleged  that: 

"Without  fault  on  his  part,  he  never  discovered 
that  any  opinion  had  been  handed  down  by  this 
court  until  said  opinion  was  published  in  full 

In  the  Gaiette  of  the    day  of  February, 

1893.  That  on  the  morning  the  Gazette  con- 
taining said  opinion  reached  this  place,  affiant 
left  for  Deaf  Smith  county  on  professional  busi- 
ness and  was  absent  four  days.  That  on  his 
return  home  a  motion  was  presented  by  mail  to 
the  clerk  of  this  court  for  rehearing -in  said 
cause,  in  behalf  of  appellant  Sams.  *  *  * 
Affiant  says  that  he  used  due  diligence  in  his 
efforts  to  learn  the  opinion  of  the  court  on  said 
cause  as  soon  as  the  same  was  handed  down, 
and  his  said  motion  for  rehearing  was  present- 
ed to  the  clerk  of  this  court  as  soon  as  possible 
after  learning  that  said  cause  had  been  dis- 
posed of." 

The  Supreme  Court,  as  stated,  held  the  ex- 
cuse Insufficient,  and  declined  to  assume  ju- 
risdiction over  the  cause.  We  accordingly 
conceive  it  to  be  our  duty  to  overrule  the 
application  for  leave  to  file  the  motion  for 
rehearing,  particularly  In  view  of  the  fact 
that  the  appellee  bank's  judgment  is  based 
upon  a  plain  promissory  note  executed  by  ap- 
pellant, Anderson,  and  as  against  which  we 
concluded  on  the  original  hearing,  and  still 
think,  appellant  presents  no  sufficient  de- 
fense. 


RISH WORTH  v.  MOSS  et  al    (No.  5782.) 

(Court  of  Civil  Appeals  of  Texas.  San  Antonio. 
Dec.  6,  191b\    On  Motion  for  Re- 
hearing, Feb.  14,  1917.) 

X.  Parent  and  Child  <8=>12  —  Agency  or 
Child — Question  fob  Jury— Consent  to 
Operation  . 
In  an  action  for  the  death  of  plaintiff's  mi- 
nor daughter  following  an  operation  for  the  re- 
moval of  tonsils  and  adenoids  by  surgeons  to 
whom  she  had  been  taken  by  her  adult  sister, 
whom  she  was  visiting  at  the  time,  evidence 
held  not  sufficient  to  warrant  the  jury  in  finding 
that  the  sister  had  either  express  or  implied 
authority  to  give  consent  to  the  operation  on  be- 
half of  the  parents. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  fi  141-144;  Dec.  Dig.  «=»12.] 

2.  Principal  and  Agent  «=>19, 119(1),  147(2) 
— Authority  of  Agent— Borden  of  Proof. 

Persons  dealing  with  an  assumed  agent  are 
bound  at  their  peru  to  ascertain  the  fact  of  the 
agency  and  the  extent  of  the  agent's  authority, 
and  in  case  either  is  controverted,  the  burden 
is  on  such  persons  to  establish  it 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {{  36,  391,  393,  898,  399,  401, 
529,  531,  533;  Dec.  Dig.  <S=»19,  119(1),  147(2).] 

3.  Principal  and  Agent  «3=>22(1)— Author- 
ity of  Agent— Declaration. 

To  determine  whether  agency  existed,  the 
court  must  look,  not  to  the  acts  and  declarations 
of  the  person  assuming  to  be  an  agent,  but  to 
the  transactions  between  such  person  and  the  al- 
leged principals. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  {  40;  Dec.  Dig.  <S=>22(1).] 

4.  Parent  and  Child  <8=>12— Operation  or 
Child— Consent— Implied  Authority. 

An  adult  sister,  whom  an  11  year  old  child 
was  visiting  with  the  consent  of  their  parents, 
though  she  has  implied  authority  to  employ  a 
physician  if  the  child  became  ill,  or  to  have  an 
operation  performed  if  there  is  an  emergency 
making  it  necessary  to  preserve  the  child's  life, 
has  no  implied  authority  to  give  consent  to  an 
operation  tor  which  there  is  no  immediate  ne- 
cessity. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
CbUd,  Cent  Dig.  M  141-144;  Dec.  Dig.  «=» 
12.] 

5.  Parent  and  Child  <S=>  12— Operation  on 
Child  —  Consent  of  Parents  —  Apparent 
Authority. 

Surgeons  cannot  rely  on  the  apparent  au- 
thority of  the  Bister  of  a  child  to  give  her  par- 
ents' consent  to  an  operation  involving  the  use 
of  a  general  anaesthetic,  where  there  was  no  act 
on  the  part  of  the  parents  to  lead  them  to  be- 
lieve the  sister  had  such  authority,  and  they  did 
not-  even  know  that  the  child  was  lawfully  in- 
trusted to  the  custody  of  tbe  sister,  since  the 
authority  of  an  agent  can  only  be  established 
by  tracing  it  to  some  word  or  act  of  the  al- 
leged principal. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  H  141-144;  Dec.  Dig.  «=» 

6.  Appeal  and  Error  <8=> 728(2)— Questions 
Presented— Admission  of  Evidence— Gen- 
eral Assignment— Bill  of  Exceptions. 

Where  an  assignment  of  error,  complain- 
ing of  certain  testimony  in  general  terms,  did 
not  show  what  witnesses'  testimony  was  object- 
ed to,  and  the  bills  of  exceptions  were  filed  after 
the  expiration  of  time  allowed  therefor,  so  that 
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they  cannot  be  considered,  the  assignment  most 
be  overruled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  8011 ;  Dec.  Dig.  <8=»728(2).] 

7.  Physicians  and  Subgeons  «=»18(7)— Op- 
eration on  Child— Admissibility  or  Evi- 
dence—Necessity  fob  Operation. 

In  an  action  for  the  death  of  plaintiff's  child 
while  surgeons  were  operating  on  her,  where 
there  was  no  evidence  that  plaintiff  had  con- 
sented to  the  operation,  and  no  emergency  was 
pleaded  or  proved,  expert  testimony  as  to  condi- 
tion of  the  child's  health  and  the  advisability  of 
the  operation  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  §§  40,  41;  Dec.  Dig. 
«=>18(7).] 

8.  Trial  «=>266(6)— Omission  from  Charge— 
Necessity  op  Special  Bequest. 

In  such  an  action,  if  the  plaintiff  objected 
to  the  submission  of  the  issue  of  implied  or  ap- 
parent authority  of  the  child's  sister,  whom  she 
was  visiting,  to  give  his  consent  because  it  was 
not  specifically  stated  that  such  authority  must 
be  predicated  on  the  acts  of  plaintiff,  it  was  his 
duty  to  supply  the  omission  by  a  special  charge. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  8  634;  Dec.  Dig.  <S=»256(6).] 

9.  Trial  «=»267(2)— Instructions— Requests 
—Failure  to  Charge. 

Error  cannot  be  assigned  to  the  failure  to 
give  portions  of  special  charges,  for  if  any  part 
of  the  charge  is  erroneous,  the  court  can  ignore 
it  altogether. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  1  668;  Dec  Dig.  «=>267(2).] 


On  Motion  for  Rehearing. 

10.  Death  <s=»  16— Parent  and  Child  <S=»7(1) 
—Loss  of  Services— Right  or  Action. 

At  common  law  a  parent  could  recover  for 
loss  of  a  child's  services  caused  by  injuries  not 
resulting  in  death,  or  for  expenses  incurred  and 
loss  of  services  between  the  injuries  and  the 
death,  where  that  was  appreciable,  but  could 
not  recover  where  her  death  resulted  instantane- 
ously or  practically  so. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  1 18;  Dec.  Dig.  <g=>16 ;  Parent  and  Child, 
Cent.  Dig.  H  72,  86,  89,  95;  Dec.  Dig.  «=» 
7(1).] 

11.  Death  «J=»16— Action  pob  Causing— Op- 
eration on  Patient— Consent. 

A  patient  11  years  of  age  is  incapable  of 
consenting  to  an  operation  on  herself,  and  can 
recover  against  the  surgeon  performing  an  oper- 
ation to  which  her  parents  aid  not  consent,  not- 
withstanding her  consent  thereto,  and  therefore, 
in  case  of  death  resulting  therefrom,  her  parents 
can  recover  under  Rev.  St.  1911,  art.  4695,  giv- 
ing a  right  of  action  for  death  resulting  from 
injuries  in  cases  where  the  injured' person  could 
have  maintained  an  action  if  death  had  not  re- 
sulted, and  the  damages  recovered  by  the  parents 
are  not  limited  by  the  fact  that  the  patient  could 
have  recovered  only  nominal  damages  if  she  had 
survived. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  1 17 ;  Dec.  Dig.  <S=>15.] 

12.  Death  «=»84—  Damages— Funeral  Ex- 
penses—Evidence. 

In  an  action  for  wrongfully  causing  death, 
there  can  be  no  recovery  for  funeral  expenses 
paid,  unless  there  is  proof  that  the  amounts 
charged  were  reasonable. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  i  110;  Dec.  Dig.  «=>84.] 


13.  Death  <9=>58(2)— Loss  or  Services— Dam- 
ages—Evidence. 

The  jury  can  estimate  the  value  of  the 
services  of  a  patient  and  the  cost  of  supporting 
it,  the  same  as  an  expert  could,  and  can  render 
a  verdict  for  the  parents  for  the  loss  of  such 
services,  though  there  is  no  evidence  as-  to-  their 
value. 

[Ed.  Note.— For  other  cases,  see  Death,.  Cent. 
Dig.  §  77;  Dec.  Dig.  e=>58(2).] 

14.  Appeal  and  Error  <a=>1171(6)— Review— 
Verdict— Evidence— Damages  pob  Death. 

In  an  action  for  the  death  of  a  child,  where 
there  was  no  evidence  as  to  value  of  the  serv- 
ices or  the  coats  of  support,  the  jury  may  find 
that  the  parents  have  suffered  no  pecuniary  loss, 
and  the  rule  of  nominal  damages  does  not  apply, 
so  that  a  verdict  for  defendants  cannot  be  set 
aside,  though  plaintiffs'  right  to  recover  is  es- 
tablished as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  J  4553 ;  Dec.  Dig.  <8=»1171(6) ; 
Damages,  Cent  Dig.  {  16.] 

15.  Appeal  and  Error  <S=>1066  —  Prejudi- 
cial Error  — Abstract  Charge  —  Submis- 
sion of  Issue. 

In  an  action  for  the  death  of  plaintiff's  child 
during  an  operation  to  which  plaintiff  had  not 
consented  in  person,  and  where  there  was  no  evi- 
dence to  sustain  a  finding  of  implied  or  apparent 
authority  to  another  to  consent^  the  giving  of  a 
charge,  correctly  denning  implied  or  apparent 
authority  to  be  used  in  determining  the  issue  of 
consent  over  the  objection  that  there  was  no 
evidence  to  support  the  charge,  was  prejudicial 
error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4220;  Dec.  Dig.  «=»1066; 
Trial,  Cent  Dig.  f  596.] 

16.  Appeal  and  Error  «=5>882(12>— Invited 
Errob— Requested  Charge. 

Where  plaintiffs  properly  objected  to  a 
charge  submitting  the  issue  qf  implied  or  ap- 
parent authority  to  give  their  consent  to  an  op- 
eration on  their  child  because  the  evidence  did 
not  warrant  the  submission  of  that  issue,  a  re- 
quested charge,  defining  implied  and  apparent 
authority  and  stating  that  there  was  no  evi- 
dence to  show  such  authority,  does  not  prevent 
reversal  on  the  theory  of  invited  error;  there 
being  nothing  in  the  record  to  show  that  the 
charges  were  not  first  read  and  excepted  to,  and 
then  the  request  made,  the  order  fixed  by  Rev. 
St  1911,  arts.  1971,  1973,  as  amended  by  Acts 
38d  Leg.  c  611,  i  3  (.Vernon's  Sayles'  Ann.  Civ. 
St  1914,  arts.  1971,  1973],  or  to  show  that  the 
court's  charge  was  influenced  in  any  way  by  the 
requested  charge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  3602;  Dec.  Dig.  <8=» 
882(12).] 

Appeal  from  District  Court,  Bexar  Coun- 
ty; R  B.  Minor,  Judge. 

Action  by  William  H.  Rishworth  against 
Robert  B.  Moss  and  another.  Judgment  for 
the  defendants,  and  plaintiff  appeals.  Re- 
versed and  remanded,  and  motion  for  re- 
hearing overruled. 

Leo  Tarleton  and  Ryan  &  Matlock,  all  of 
San  Antonio,  for  appellant  H.  O.  Carter, 
Chanipe  G.  Carter,  R.  L.  Carter,  and  Perry 
J.  Lewis,  all  of  San  Antonio,  for  appellees. 

MOURSUND,  J.  William  Rishworth,  on 
September  16, 1910,  sued  Robert  E.  Moss  and 
L.  K.  Beck  for  damages  alleged  to  have  been 
sustained  on  account  of  the  death  of  his 
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daughter,  Imogene,  which  occurred  within  a 
tew  minutes  after  an  operation  had  been  per- 
formed upon  her  for  the  removal  of  adenoids 
and  tonsils.  The  original  petition  contained 
charges  of  unsklllfulness  and  negligence,  as 
well  as  allegations  to  the  effect  that  the  op- 
eration was  performed  without  the  consent 
of  plaintiff  and  his  wife.  The  case  was  tried 
and  a  Judgment  rendered  in  favor  of  de- 
fendants, which  was  reversed  by  this  court 
See  158  S.  W.  122.  Upon  the  second  trial 
plaintiff,  after  introducing  the  testimony  of 
one  medical  expert,  abandoned  all  charges 
of  negligence,  and  relied  solely  upon  his  al- 
legations to  the  effect  that  the  operation  had 
been  performed  without  the  request  or  the 
consent,  express  or  implied,  of  plaintiff  and 
his  wife,  and  that  no  one  had  any  authority 
from  plaintiff  or  his  wife  to  permit  such  op- 
eration to  be  performed.  He  alleged  that 
Imogene  was  11  years  of  age,  and  resided 
with  him  near  Center  Point,  about  60  miles 
from  San  Antonio;  that  she  was  in  good 
health,  and  made  a  social  visit  to  San  An- 
tonio to  be  a  guest  of  her  two  unmarried  sis- 
ters for  a  week  or  ten  days;  that  while  in 
San  Antonio  defendants  performed  the  opera- 
tion upon  her;  and  that  she  died  from  the 
application  of  chloroform  and  on  account  of 
the  shock  she  sustained  on  account  of  the 
means  employed  In  performing  the  operation. 
Defendants  answered  by  general  denial;  al- 
legations to  the  effect  that  Imogene  was 
brought  to  the  office  of  defendant  Moss  by 
her  two  adult  sisters,  and  was  in  a  very  bad 
state  of  health ;  that  she  was  suffering  from 
adenoids  and  her  tonsils  were  very  much 
enlarged,  inflamed,  and  diseased;  that  she 
was  run-down  and  in  a  delicate  condition; 
that  her  serious  condition  rendered  ber  in 
pressing  need  of  surgical  attention  to  remove 
said  adenoids  and  tonsils;  that  the  opera- 
tion was  urgently  necessary  for  the  present 
health  of  the  child,  and  was  performed  at 
the  request  and  with  the  consent  of  said 
child  and  her  two  adult  sisters;  that  Imo- 
gene was  in  charge  of  and  under  the  control 
of  Mrs.  Jesse,  an  adult  daughter  of  plaintiff, 
a  woman  of  sound  Judgment  and  discretion, 
with  authority  from  plaintiff  to  look  after 
her  needs,  necessities,  and  comforts;  that 
Mrs.  Jesse,  being  a  trained  nurse  and  skilled 
In  the  disease  of  adenoids  and  tonsils,  dis- 
covered that  the  child  was  in  a  bad  state  of 
health,  and  brought  her  to  defendant  Moss 
for  examination,  and  had  the  express  author- 
ity, as  well  as  the  Implied  and  apparent  au- 
thority, to  provide  for  the  care,  comfort,  and 
necessities  of  Imogene,  and,  acting  under 
that  authority  she  and  Imogene  requested 
defendant  Moss  to  make  an  examination  and 
operate  upon  Imogene  for  the  removal  of 
tonsils  and  adenoids;  that  defendant  Moss 
believed  Mrs.  Jesse  had  the  right  and  au- 
thority from  her  parents  to  do  as  she  did, 
and  that  in  all  things  she  acted  for  the  best 
Interest  of  said  minor  sister,  to  save  and  pre- 
serve her  health  and  happiness;  that  under 


all  the  facts  and  circumstances  Mrs.  Jesse 
had  authority  to  act  for  plaintiff  in  provid- 
ing Imogene  with  such  medical  and  surgical 
services  as  her  condition  rendered  necessary, 
and,  in  so  doing,  to  represent  plaintiff  and 
that  she  acted  with  authority,  both  express 
and  Implied;  that  defendants  had  a  right 
to  believe  that  Mrs.  Jesse  was  acting  in  the 
place  of  and  for  her  father  and  had  author- 
ity to  provide  the  necessary  medical  atten- 
tion for  said  child  during  the  time  she  was 
in  her  charge.  In  addition,  defendant  Beck 
pleaded  that  at  the  time  such  operation  was 
performed  he  was  merely  an  employe  of  Dr. 
Moss  for  a  salary,  and  did  not  operate  on 
plaintiff's  daughter,  but  made  the  examina- 
tion of  her  condition  and  administered  the 
anaesthetic  as  an  employe  of  Dr.  Moss.  The 
plaintiff  denied  defendants'  allegations.  The 
trial  resulted  in  a  verdict  and  Judgment  in 
favor  of  defendants. 

By  his  first  assignment  appellant  contends 
that  the  verdict  of  the  Jury  Is  contrary  to  the 
undisputed  evidence.  Appellant  undertakes 
to  set  out  all  the  testimony,  and  contends 
that  it  shows  beyond  dispute  that  there  was 
no  consent,  express  or  Implied,  upon  the  part 
of  himself  or  wife,  to  the  performance  of 
the  operation.  We  find  that  appellee  con- 
tends that  appellant,  by  requesting,  as  his 
special  charge  No.  1,  an  instruction,  which, 
if  given,  would  nave  submitted  the  issue  of 
consent,  is  estopped  to  question  the  sufficien- 
cy of  the  evidence  to  sustain  the  verdict  re- 
turned upon  that  very  issue.  It  appears  that 
special  charge  Mo.  2  (presumably  presented 
after  No.  1,  Railway  v.  Byer,  96  Tex.  76,  70 
S.  W.  529)  contains  minute  Instructions  con- 
cerning Implied  and  apparent  authority,  and 
closes  by  stating  that  there  to  no  evidence 
of  authority,  and  therefore  to  return  a  ver- 
dict for  plaintiff.  It  also  appears  that  objec- 
tions, In  writing,  to  the  charge  of  the  court 
were  duly  filed,  which  were  to  the  effect  that 
there  was  no  evidence  to  dispute  the  fact 
that  neither  plaintiff  nor  his  wife  ever  con- 
sented to  the  operation,  and  that  the  evidence 
does  not  Justify  any  finding  of  implied  au- 
thority to  perform  the  operation.  The  objec- 
tions and  special  charges  were  all  presented 
to  the  court  before  he  read  his  charge  to  the 
Jury.  The  record  falls  to  disclose  that  spe- 
cial charge  No.  1  was  requested  after  plain- 
tiffs objections  to  the  charge  of  the  court 
had  been  overruled,  and  we  must  assume  that 
the  requests  and  objections  were  filed  at  the 
same  time.  There  Is  authority  to  the  effect, 
we  think,  that  in  such  a  case  plaintiff  cannot 
be  heard  to  complain  of  the  action  of  the 
court.  We  find,  however,  that  In  the  recent 
case  of  Paris  &  G.  N.  Ry.  Co.  v.  Flanders,  179 
S.  W.  263,  our  Supreme  Court  expressed  the 
opinion  that  the  doctrine  of  invited  error  can 
easily  be  carried  too  far,  and  suggested  that 
the  responsibility  for  the  court's  action  in  the 
commission  of  hurtful  errors  ought  not  to  be 
transferred  to  a  litigant  unless  it  is  reason- 
ably plain  that  through  the  action  of  his 
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counsel  he  Is  equally  chargeable  with  the 
mistake.  In  the  cited  case  stress  was  laid 
upon  the  proposition  that  no  contention  ap- 
peared to  have  been  made  that  the  Issue  was 
not  one  proper  to  be  submitted.  In  this  case 
we  conclude,  in  view  of  what  Is  said  In  the 
above-cited  case,  we  should  overrule  the  con- 
tention that  appellant  Invited  the  error,  if 
error  there  be  In  holding  there  was  sufficient 
evidence  to  go  to  the  jury  on  the  issue  of 
consent  We  will  therefore  consider  the  as- 
signment of  error. 

Imogene  Rlshworth,  a  child  11  years  of 
age,  resided  with  her  parents  at  Center  Point, 
60  miles  from  San  Antonio.  Center  Point 
has  railroad,  telegraph,  and  telephone  con- 
nection with  San  Antonio.  The  school  Imo- 
gene attended  closed  on  Friday,  May  6,  1910, 
and  on  that  day  her  two  sisters,  Clara  and 
Nettle,  aged,  respectively,  about  22  and  20 
years,  came  from  San  Antonio  to  their  par- 
ents' home.  These  young  ladles  had  been  in 
training  at  a  hospital  in  San  Antonio,  with 
the  view  of  becoming  professional  nurses. 
The  elder,  Clara,  now  Mrs.  Jesse,  had  been 
at  the  P.  &  S.  Hospital  for  three  years,  and 
was  a  very  competent  nurse.  Her  father  tes- 
tified that  he  had  confidence  in  her  ability  as 
a  nurse ;  that  she  was  sensible  and  a  girl  of 
good  judgment ;  that  he  had  every  confidence 
in  her  that  a  father  bad  in  his  daughter. 
On  Sunday,  May  8,  1910,  Clara  and  Nettie, 
who  had  been  visiting  their  parents,  returned 
to  San  Antonio,  and  Imogene  accompanied 
them.  Her  parents  testified  that  at  that  time 
their  daughters  were  not  in  the  hospital,  and 
resided  on  Dallas  street  in  San  Antonio,  and 
that  Imogene  was  to  pay  them  a  social  visit 
for  a  week  or  ten  days.  Imogene  was  a  deli- 
cate child,  and  often  had  temperature.  Her 
parents  stated  she  had  been  suffering  with 
rheumatism,  the  father  fixing  the  time  as 
probably  during  the  previous  winter,  while 
the  mother  said  it  was  2  years  prior  to  her 
death.  They  testified  she  was  relieved  by 
the  application  of  liniment,  and  that  she  did 
not  stay  away  from  school  on  account  of  such 
rheumatism;  that  she  attended  school  the 
entire  term.  Rlshworth  testified  he  had  nev- 
er had  her  tonsils  examined ;  that  his  daugh- 
ter Clara,  about  a  year  before  Imogene's 
death,  had  stated  that  the  child  had  adenoids 
and  said  they  ought  to  be  removed ;  that  his 
wife  objected  on  the  ground  that  there  was 
always  danger  In  such  operations,  and  noth- 
ing further  was  said ;  that  his  wife  objected 
several  times,  objected  all  the  time.  He  tes- 
tified that  he  had  never  authorized  any  one 
to  operate  on  his  child,  and  was  never  re- 
quested to  give  authority  to  have  an  opera- 
tion performed  on  her  for  adenoids  or  any- 
thing; that  he  did  not  know  that  such  a 
thing  was  in  contemplation.  On  cross-exami- 
nation he  testified  as  follows: 

"On  this  occasion,  in  May,  1910,  Miss  Clara 
come  to  Center  Point  on  Friday  to  visit  me  be- 
fore they  came  down  here  on  Sunday,  and  I 
permitted  the  child,  Imogene,  to  come  here  with 


her  on  a  visit  of  a  week  or  ten  days.  That  was 
done  with  my  knowledge  and  consent.  At  that 
time  I  was  on  good  terms  with  my  daughter 
Clara,  and  I  had  confidence  in  her  taking  proper 
care  of  my  daughter  to  a  certain  extent,  but 
at  the  same  time  she  was  told,  when  she  was- 
leaving  Center  Point  with  the  child,  that  if 
anything  got  the  matter  with  my  baby  to  let  ns 
know  at  once;  that  we  would  be  down— we  did 
not  have  confidence  enough  in  her  to  let  her  go, 
take  her  to  any  doctor  whatsoever  and  to  be  op- 
erated on;  we  would  not  have  done  it  under 
any  circumstances.  Yes,  sir;  I  had  confidence 
enough  in  her  to  let  her  take  my  daughter  on  a 
visit  here  to  San  Antonio.  I  expected  her  to  see 
that  my  daughter  was  properly  cared  for.  I 
knew  that  my  daughter  would  have  to  be  fed, 
would  have  to  have  something  to  eat;  I  knew 
that  my  daughter  would  have  to  have  shelter. 
Why,  I  don't  know  that  she  would  have  to  be 
kept  off  of  the  streets  and  out  of  danger;  she 
allowed  her  to  go  around  and  visit  friends  here 
all  night  before  this  operation.  I  would  not 
have  let  my  daughter  go  without  having  con- 
fidence that  she  would  have  proper  care  and 
would  be  properly  taken  care  of.  Tes,  sir;  I 
trusted  my  daughter,  Mrs.  Jesse,  to  give  her 
proper  care  and  attention.  I  expected  Mrs. 
Jesse  to  see  to  it  that  my  daughter  was  pro- 
vided with  proper  food  and  lodging  and  every- 
thing she  needed.  When  the  baby  left  Center 
Point  and  when  she  got  on  the  cars  I  gave  her 
$10.  and  said:  'Get  anything  you  want.'  She 
could  have  fed  herself  as  far  as  that  was  con- 
cerned. I  did  not  expect  my  daughter  Imogene 
to  go  to  a  hotel  or  boarding  house." 

He  also  said: 

"I  never  said  to  my  daughter  Clara  at  home 
that  it  was  all  right  with  me  if  it  was  all  right 
with  her  mother.  When  I  let  my  daughter  go 
with  Miss  Clara  to  San  Antonio  she  was  dis- 
tinctly told  that  if  she  needed  medical  attention 
to  let  us  know  at  once;  we  did  not  leave  it 
with  her  at  all,  nor  with  any  doctor  in  San 
Antonio.  We  were  going  to  bring  our  own  fam- 
ily physician  with  us  if  she  needed  one.  She 
was  told  that  at  the  depot.  I  did  not  have  in 
mind  that  my  daughter  might  need  medical  at- 
tention, but  we  were  always  anxious  about  her 
— I  was  foolish  about  that  child;  we  were  al- 
ways uneasy  about  her ;  I  was  uneasy  for  fear 
she  would  get  hurt,  she  was  kicking,  jumping, 
swinging  all  the  time.  I  meant  that  if  she  met 
with  any  kind  of  accident  to  let  us  know  at 
once  by  wire,  and  we  would  be  down  right 
away.  Mrs.  Jesse  did  not  phone,  nor  write  me 
about  having  my  daughter  examined  by  t>r. 
Moss ;  we  got  a  card  from  Nettie,  but  it  did 
not  say  anything  about  it.  Nettie  is  not  a 
nurse,  and  is  in  England.  *  *  *  When  my 
daughter  Imogene  came  to  San  Antonio  with 
Mrs.  Jesse  there  was  nothing  said  about  the 
expenses  in  San  Antonio.  I  gave  her  $10  and 
told  her  (Imogene)  to  have  a  good  time,  and  if 
it  gave  out  to  write  me  and  I  would  send  her 
some  more.  I  did  not  have  an  understanding 
with  my  other  daughters  that  they  were  to  pay 
Imogene's  expenses ;  I  expected  them  to  do  it ; 
I  expected  them,  to  see  to  it  that  she  had  every- 
thing she  needed  I  gave  her  money  and  told 
her  to  draw  on  me  for  more  if  she  needed  it. 
Imogene  was  to  be  in  San  Antonio  eight  or  ten 
days.  I  never  relinquished  my  care  and  cus- 
tody over  my  child  (imogene)  and  the  rights  of 
medical  attention  to  her  to  anybody  at  any 
time." 

Rlshworth  also  testified  that  he  told  Imo- 
gene to  write  to  him  on  Tuesday,  but  when 
he  got  in  from  his  ranch  to  see  If  she  had 
written,  she  had  not,  but  there  was  a  card 
from  Nettle.  His  ranch  was  about  3%  miles 
from  Center  Point  He  testified  he  received 
the  card  on  Tuesday ;  that  nothing  was  said 
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therein  about  having  Imogene  examined  by 
Dr.  Moss. 

Mrs.  Rishworth  testified  that  Imogene  had 
never  been  away  from  her  prior  to  this  visit 
to  her  sisters;  that  she  permitted  her  to 
visit  her  sisters,  but  never  consented  to  any 
operation  upon  her,  and  that  no  one  ever  ap- 
plied to  her  for  authority  to  perform  such 
an  operation;  that  when  Clara  spoke  to  her 
about  Imogene  having  adenoids,  and  said 
they  ought  to  come  out,  she  replied:  "No, 
never;  no  one  will  ever  touch  my  baby." 
She  further  testified: 

"I  never  relinquished  control  of  my  child  in 
any  way,  or  the  employment  of  a  surgeon,  or 
anything.  The  last  thing  I  told  her,  if  any- 
thing happened,  I  must  Know  it  at  once,  and 
that  I  would  be  down  on  the  next  train  and 
would  bring  Dr.  Bell,  and  to  trust  no  San 
Antonio  doctor  or  'anybody  else.  She  (Mrs. 
Jesse)  knew  nobody  was  authorized.  She  was 
without  authority,  unless  I  and  my  family  phy- 
sician were  present  The  purpose  of  her  visit 
was,  her  sisters  wanted  her  to  come  and  spend 
a  week,  just  a  visit;  that  is,  come  up  here 
from  that  Sunday  until  the  next.  There  was 
no  legal  authority  to  employ  physicians  or  any- 
thing of  that  kind,  just  a  friendly  visit,  that 
was  all;  and  she  (the  daughter)  did  not  wield 
any  authority  from  me  as  custodian  of  my 
chad." 

Although  appellant  Rishworth  took  the  dep- 
osition of  his  daughter  Nettle,  who  resided 
in  England  at  the  time  of  the  trial,  she  was 
not  asked  any  questions  concerning  what  oc- 
curred between  her  parents  and  herself  and 
Clara  with  regard  to  Imogene's  visit.  She 
was  asked  questions  relating  to  what  occur- 
red in  Dr.  Moss'  office.  She  testified  that 
she  knew  the  defendants  knew  her  father 
and  mother  were  living;  that  she  did  not 
know  if  they  made  any  effort  to  obtain  their 
permission  or  consent  to  perform  the  opera- 
tion. 

Clara  was  brought  into  court  under  an  at- 
tachment issued  In  behalf  of  her  father,  who 
did  not  place  her  upon  the  witness  stand,  but 
tendered  her  to  defendant  as  a  witness,  and 
defendant  did  not  place  her  upon  the  stand. 
It  appears  from  the  testimony  of  Dr.  Moss 
that  he  had  known  Clara  Rishworth  for 
some  time;  that  be  saw  her  frequently  at 
the  P.  ft  S.  Hospital ;  that  she  had  been  on 
duty  In  the  operating  room  at  said  hospital 
for  from  three  to  six  months,  and  was  consid- 
ered among  the  brightest  and  most  reliable 
girls  there;  that  she  was  a  woman  of  dis- 
cretion and  judgment.  On  Monday  or  Tues- 
day, May  8th  or  9th,  Clara,  Nettie,  and  Imo- 
gene came  to  Dr.  Moss'  office,  and  Clara  stat- 
ed that  she  had  been  up  home  to  visit  her 
parents,  and  had  brought  her  younger  sis- 
ter down  with  her  to  have  Dr.  Moss  examine 
her  and  see  if  she  did  not  need  an  operation 
for  the  removal  of  adenoids  and  tonsils,  and 
she  laughingly  said: 

"I  have  made  the  diagnosis  myself,  I  guess; 
for  she  has  had  rheumatism  and  breathes 
through  her  mouth." 

Dr.  Moss  examined  Imogene,  and  stated 
that  such  an  operation  was  very  necessary, 


and  that  it  was  only  a  question  of  the  time 
when  it  should  be  performed.  They  agreed 
upon  a  day  for  the  operation,  but  at  Nettie's 
request  to  Dr.  Moss,  by  telephone,  the  time 
was  postponed  until  Friday,  May  13th.  The 
three  girls  came  about  15  minutes  before  the 
appointed  time,  and  Dr.  Moss  then  asked 
them  something  about  their  parents.  Clara 
said  they  lived  at  Center  Point,  and  that  her 
father  was  amply  able  to  pay  for  the  opera- 
tion, and  that  she  wanted  Dr.  Moss  to  per- 
form It  because  she  had  seen  so  much  of  his 
work  at  the  hospital.  Dr.  Moss  told  her  he 
asked  because,  if  she  was  to  pay  for  the  op- 
eration, there  would  be  no  charge ;  she  being 
a  professional  nurse.  All  of  the  girls  wanted 
Dr.  Moss  to  perform  the  operation,  and  none 
of  them  Indicated  to  him  that  any  unwilling- 
ness existed  on  the  part  of  either  of  the 
parents  to  have  the  operation  performed. 
He  believed  the  parents  had  sent  the  girl 
down  for  the  purpose  of  having  the  operation 
performed,  and  relied  upon  Clara  and  Nettle 
having  the  consent  of  their  parents  for  what 
they  were  doing.  The  operation  was  per- 
formed, and  about  10  minutes  after  it  was 
completed  the  child  died.  The  medical  tes- 
timony shows  that  while  it  was  very  neces- 
sary for  the  health  of  the  child  that  such 
operation  should  be  performed,  there  was  no 
emergency  which  required  the  operation  to 
be  performed  at  once.  The  testimony  fails 
to  show  any  negligence  or  unskillfulness  in 
performing  the  operation  or  testing  the  heart, 
and  plaintiff  abandoned  such  charges  after 
Dr.  Frank  Paschal,  his  witness,  testified  that 
in  children  of  that  age  death  resulted  some- 
times from  the  use  of  chloroform,  on  account 
of  a  condition  described  as  status  lymphat- 
lcus,  which  condition  he  testified  could  not 
be  known  by  the  surgeon. 

In  our  former  opinion  we  held  that  a 
physician  is  liable  for  operating  upon  a  per- 
son unless  he  obtains  the  consent  of  such 
person,  if  competent  to  give  consent,  and,  if 
not,  of  some  one  who,  under  the  circumstanc- 
es, would  be  legally  authorized  to  give  the 
consent;  that  In  the  case  of  a  child  of  ten- 
der years  consent  must  be  obtained  from  the 
parent  or  guardian.  In  addition  to  the  cases 
therein  cited  by  us,  we  cite  the  following: 
Rolater  v.  Strain,  89  Okl.  572,  137  Pac.  96, 
50  L.  R.  A.  (N.  S.)  880;  Schloendorff  v.  So- 
ciety of  New  York  Hospital,  211 N.  Y.  125,  105 
N.  E.  92,  52  h.  R.  A.  (N.  S.)  505,  Ann.  Cas. 
1915C,  581.  In  these  cases  the  operation  was 
not  performed  upon  a  minor,  but  they  sup- 
port the  general  proposition  that  an  opera- 
tion without  consent  is  wrongful  and  unlaw- 
ful, and  constitutes  in  law  a  trespass  upon 
the  person  and  a  technical  assault  and  bat- 
tery. Appellees  quote  certain  excerpts  from 
our  former  opinion,  which,  when  considered 
alone,  would  perhaps  justify  the  conclusion 
that  upon  the  former  appeal  this  court  be- 
lieved the  testimony  would  support  a  finding 
either  way  on  the  issue  of  consent  The 
evidence  was  given  only  sufficient  consldera- 
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Hon  to  ascertain  that  the  Judgment  could 
not  be  affirmed  on  the  theory  that  no  other 
judgment  could  have  been  rendered,  and  we 
believe  the  opinion,  when  considered  as  a 
whole,  discloses  that  we  were  considering 
whether  the' Issue  of  consent  could  be  taken 
from  the  jury  at  defendant's  behest,  and  not 
whether  the  evidence  relating  thereto  was 
so  conclusive  In  favor  of  plaintiffs  as  to  re- 
quire the  setting  aside  of  a  verdict  if  one 
should  be  rendered  thereon  In  favor  of  de- 
fendants. 

[1, 2]  Upon  the  first  trial  defendants  plead- 
ed only  a  general  denial,  but  upon  the  second 
trial  they  alleged  asency  on  the  part  of  Mrs. 
Jesse.  The  testimony  shows  conclusively 
that  no  consent  was  given  by  either  of  the 
parents  to  defendants  to  operate  upon  their 
child.  The  parents  had  not  seen  defendants 
or  communicated  with  them,  and  Dr.  Moss 
admitted  that  he  did  not  obtain  their  con- 
sent. We  find,  therefore,  that  the  evidence 
conclusively  shows  that  plaintiff  Is  entitled 
to  recover  unless  his  daughters,  Clara  and 
Nettle,  or  one  of  them,  had  the  authority, 
express  or  Implied,  to  give  consent  in  behalf 
of  the  parents  to  the  operation  being  per- 
formed. Dr.  Moss  relies  altogether,  as  Is 
shown  by  his  own  testimony,  on  permission 
given  him  by  an  agent  or  agents.  At  the 
time  the  daughters  came  to  him  he  did  not 
know  whether  they  were  even  legally  in  pos- 
session of  the  child;  all  he  knew  was  that 
they  led  him  to  believe  they  were  legally  in 
possession  of  her,  and  that  they  had  author- 
ity to  have  the  operation  performed.  They 
did  not  say  they  had  such  authority,  but 
they  used  language  from  which  such  meaning 
would  naturally  be  deduced.  "Persons  deal- 
ing with  an  assumed  agent,  whether  the  as- 
sumed agent  be  a  general  or  special  one,  are 
bound,  at  their  peril,  to  ascertain,  not  only 
the  fact  of  the  agency,  but  the  extent  of 
his  authority;  and,  in  case  either  Is  con- 
troverted, the  burden  of  proof  is  upon  them 
to  establish  It"  Baker  v.  Machinery  Co.,  84 
S.  W.  662 ;  Connor  v.  Bank,  156  S.  W.  1092 ; 
Corpus  Juris,  vol.  2,  f  665.  Had  there  been 
no  other  evidence  than  that  of  the  parents 
and  Dr.  Moss  to  the  effect  that  no  dealings 
took  place  between  them  with  reference  to 
Imogene,  plaintiff  would  undoubtedly  have 
made  out  a  clear  case  of  an  operation  per- 
formed upon  his  Infant  child  without  bis 
consent.  But  the  defendants  pleaded  and  un- 
dertook to  prove  agency  on  the  part  of  Mrs. 
Jesse,  and  that  such  agent  had  express  or 
implied  authority  to  bind  her  parents  to  the 
performance  of  the  operation. 

[3, 4]  In  order  to  determine  whether  agen- 
cy existed,  we  must  look,  not  to  the  acts  and 
declarations  of  the  person  assuming  to  be 
an  agent,  but  to  the  transactions  between 
such  person  and  the  persons  sought  to  be 
charged  as  principals.  The  only  evidence 
concerning  such  matters  was  furnished  by 
the  parents.  They  testified  that  Imogene  was 


permitted  to  accompany  her  sisters  to  San 
Antonio  to  pay  them  a  visit  for  a'  week  or 
ten  days,  and  with  this  purpose  in  view,  and 
no  other,  she  was  placed  in  the  custody  of 
her  sisters.  They  were  constituted  the  agents 
of  the  parents,  but  their  authority  was  very 
limited.  It  cannot  be  contended  that  such 
an  agency  would  carry  with  it  the  Implied 
authority  to  take  the  child  to  a  surgeon  and 
have  an  operation  performed  upon  her,  there 
being  no  emergency.  Such  an  agency  would 
carry  the  implied  authority  to  employ  a 
physician  to  attend  the  child  If  it  should 
become  ill  and  require  medical  aid,  and  if  an 
emergency  arose  which  required  that  an  im- 
mediate operation  be  performed  In  order  to 
save*  the  life  of  the  child,  the  agent  would 
undoubtedly  have  authority  to  employ  a  sur- 
geon to  perform  the  operation.  Where  there 
has  been  no  change  in  the  child's  health 
after  Its  custody  was  confided  to  its  sisters 
for  a  week,  it  appears  to  us  that  the  sisters 
would  not  have  any  authority  to  employ 
physicians  to  treat  the  child  and  endeavor 
to  improve  its  health,  much  less  to  employ 
a  surgeon  to  perform  such  an  operation  as  la 
involved  In  the  removal  of  tonsils  and  ade- 
noids, and  requires  the  use  of  a  general  an- 
aesthetic. There  Is  nothing  in  the  relation 
created  by  giving  the  custody  of  the  child  to 
Its  sisters  for  a  short  visit  which  would  im- 
ply the  authority  exercised  by  them.  Let 
us  see,  then,  if  the  testimony  shows  that  the 
parents  expressly  gave  the  adult  daughters 
any  authority  greater  than  that  implied 
from  conferring  the  custody  of  the  child,  and. 
If  so,  whether  the  authority  . so  expressly  con- 
ferred by  words  is  such  that  authority  to 
bind  the  parents  to  the  performance  of  the 
operation  upon  Imogene  can  be  implied  there- 
from. Mr.  Rlshworth  testified  on  cross-ex- 
amination what  he  expected  of  his  adult 
daughters  in  regard  to  Imogene,  but  so  far 
as  instructions  are  concerned,  it  appears  that 
the  only  instructions  he  gave  was  that  if 
anything  got  the  matter  with  Imogene,  to 
let  them  know  at  once,  and  they  would  be 
down.  He  afterwards  stated  that  he  dis- 
tinctly told  Clara  that  if  Imogene  needed 
medical  attention  to  let  them  know  at  once. 
He  said  he  meant  if  she  met  with  any  kind 
of  accident,  to  let  them  know  by  wire.  This 
testimony  does  not  disclose  that  any  instruc- 
tions were  given  from  which  the  authority 
to  permit  an  operation  could  be  deduced.  So 
far  as  Mrs.  Rlshworth  is  concerned,  it  ap- 
pears that  the  only  instruction  she  gave 
Clara  was  that  if  anything  happened,  she 
must  know  it  at  once,  and  she  stated  to 
Clara  in  this  connection  that  she  would,  In 
such  event,  be  down  on  the  next  train  and 
bring  Dr.  Bell,  and  for  her  not  to  trust  any 
San  Antonio  doctor  or  any  one  else.  Surely . 
this  statement  to  Clara  conferred  no  express 
authority  to  employ  a  surgeon  to  operate  on 
the  child,  nor  did  it  confer  any  authority 
from  which  could  be  implied  authority  to 
have  an  operation  performed. 
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It  appears,  however,  that  appellees  rely 
most  strongly  upon  Mr.  Rishworth's  testimo- 
ny with  regard  to  what  he  expected  of  Mrs. 
Jesse,  although  there  Is  nothing  in  the  rec- 
ord to  show  that  these  expectations  were 
made  known  to  Mrs.  Jesse,  and  therefore  it 
Is  impossible  that  authority  of  any  kind  could 
be  implied  therefrom.  "The  authority  of  an 
agent,  and  its  nature  and  extent,  where  these 
questions  are  directly  involved,  can  only  be 
established  by  tracing  It  to  its  source  In 
bo  me  word  or  act  of  the  alleged  principal." 
Mechem  on  Agency  (2d  Ed.)  §  286.  But  if 
such  expectations  had  been  made  known  to 
the  daughters,  we  think  they  showed  no  more 
than  would  ordinarily  be  expected  of  a  cus- 
todian, especially  when  considered  In  connec- 
tion with  the  fact  that  their  agency  was  so 
limited  that  they  were  not  even  intrusted 
with  Imogene's  money  or  with  authority  to 
draw  on  Mr.  Rlshworth  for  her  benefit,  bat 
Imogene  was  given  such  authority.  Mr. 
Rlshworth  testified  on  cross-examination  that 
he  expected  Mrs.  Jesee  to  see  to  it  that  imo- 
gene was  provided  with  proper  food  and 
lodging  and  everything  she  needed.  He  did 
not  expect  her  to  go  to  a  hotel  or  boarding 
house.  He  trusted  Mrs.  Jesse  to  give  Imo- 
gene proper  care  and  attention.  Surely  If 
he  had  stated  these  things  to  Mrs.  Jesse,  she 
could  not  Imply  therefrom  that  he  authorized 
her  to  take  Imogene  to  a  surgeon  and  have 
adenoids  and  tonsils  removed,  and  especially 
when  tin.  Jesse  knew  her  parents  were  op- 
posed to  any  such  operation,  and  knew  they 
had  even  refused  to  give  their  consent  to  an 
operation  upon  her  (Mrs.  Jesse)  for  appen- 
dicitis. 

Appellees  say  that  If  the  child  had  develop- 
ed a  toothache,  or  stuck  a  nail  In  its  foot,  or 
broken  an  arm,  or  developed  fever,  It  would 
have  been  the  right  and  duty  of  Mrs.  Jesse 
to  have  engaged  competent  medical  attention. 
This  power  would  doubtless  be  Incident  to  the 
custody,  .being  usual  and  necessary  to  ade- 
quately dicharge  the  duties  of  custodian,  but 
in  this  case  nothing  happened  to  make  any 
change  in  the  health  of  the  child,  no  duty  de- 
volved upon  the  custodian  to  seek  to  improve 
its  health,  and  especially  by  exercising  au- 
thority of  a  very  unusual  and  extraordinary 
nature.  Appellees,  apparently  fearing  that 
the  illustrations  furnished  in  their  brief  fail 
to  meet  the  facts  of  this  case,  go  a  step  fur- 
ther and  argue  that  the  authority  to  see  that 
Imogene  had  everything  she  needed  carried 
with  it  the  authority  to  provide  what  the 
agent  deems  is  reasonably  needed.  As  before 
pointed  out,  neither  daughter  was  told  to  see 
that  Imogene  had  everything  she  needed,  but 
the  father,  on  cross-examination,  stated  he 
expected  Mrs.  Jesse  to  do  so.  However,  sup- 
pose he  bad  stated  such  expectation  to  Mrs. 
Jesse.  It  Is  plain  that  he  expected  Mrs.  Jesse 
as  hostess  to  provide  food  and  shelter  for  her 
guest,  and  expected  her  to  see  that  her  guest 
bad  such  other  things  as  she  might  need.  He 
evidently  did  not  expect  her  to  have  an  oper- 
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ation  performed  which  he  and  his  wife  both 
opposed,  but  merely  expected  her  to  see  that 
Imogene  had  the  usual  and  ordinary  things 
necessary  for  her  to  live  comfortably  and 
safely  while  paying  the  visit.  The  authority 
to  see  that  Imogene  had  everything  she  need- 
ed might  empower  the  custodian  to  provide 
what  she  deemed  reasonably  necessary  in  or- 
der to  properly  and  faithfully  discharge  her 
duties  as  custodian,  but  not  to  exercise  such 
unusual  and  extraordinary  power  as  was  ex- 
ercised by  Mrs.  Jesse  in  having  such  an  Im- 
portant operation  performed  upon  the  child 
permitted  to  visit  her. 

We  conclude  that  the  appellees  wholly 
failed  to  show  that  the  adult  daughters,  or 
either  of  them,  had  any  authority,  express  or 
Implied,  to  have  the  operation  performed 
upon  Imogene. 

In  their  brief,  appellees  contend  the  Jury 
was  not  required  to  believe  the  testimony  of 
the  parents,  because  they  were  Interested 
parties,  even  though  such  testimony  should  be 
uncontradicted,  and  they  point  to  certain  por- 
tions of  the  testimony  relied  upon  by  them  as 
Justifying  the  Jury's  failure  to  believe  the 
parents'  testimony.  The  fact  that  the  par- 
ents did  not  in  person  give  any  consent  to  the 
performance  of  the  operation  does  not  de- 
pend alone  upon  their  testimony,  for  It  is  ad- 
mitted by  Dr.  Moss.  The  Jury  was  bound  to 
accept  that  fact  as  proven,  and  plaintiff  was 
entitled  to  recover  unless  the  defendants 
showed  that  the  authority  of  the  agents  was 
sufficient  to  empower  them  to  have  the  oper- 
ation performed.  If  the  testimony  of  the 
parents  be  discarded,  where  is  any  testimo- 
ny to  which  appellees  could  point  as  sufficient 
to  discharge  the  burden  placed  upon  them  by 
law  of  showing  that  the  persons  upon  whom 
they  relied  In  fact  had  authority  to  bind  the 
parents.  But,  In  addition,  the  testimony  crit- 
icized Is  all  consistent  with  the  theory  of  the 
plaintiff  and  the  testimony  of  the  parents,  to 
the  effect  that  Imogene  was  only  confided  to 
her  sisters  in  order  that  she  might  make 
them  a  social  visit.  Appellees  also  point  to 
the  fact  that  the  plaintiff  did  not  place  Mrs. 
Jesse  upon  the  witness  statnd,  and  did  not 
question  Nettle  about  the  extent  of  the  au- 
thority of  herself  and  Clara.  They  contend 
this  Is  a  circumstance  reflecting  upon  the 
credibility  of  the  parents'  testimony,  under 
the  role  that  when  a  party  has  evidence  and 
fails  and  refuses  to  produce  It,  the  presump- 
tion arises  that  It  would  not  benefit  such  par- 
ty. They  say  the  failure  to  interrogate  the 
daughters  is  suggestive  to  the  Jury  that  their 
testimony  would  have  been  against  plaintiff 
on  the  Issue  of  their  authority.  On  the  other 
hand,  It  can  be  said  that  the  failure  of  prin- 
cipals to  put  the  assumed  agents  on  the 
stand  is  suggestive  that,  had  they  done  so, 
the  testimony  would  have  disclosed  want  of 
authority.  It  would  be  profitless  to  discuss 
which  side  the  daughters  would  be  most  apt 
to  favor.  The  fact  remains  that  the  party 
relying  upon  the  authority  of  an  agent  has 
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the  burden  of  showing  It,  and  If  defendants, 
on  account  of  relationship  of  the  agents  to 
the  plaintiff,  were  afraid  to  put  them  on  the 
stand,  they  are  just  as  unfortunately  situat- 
ed as  if  the  daughters  had  testified  against 
them,  because  there  is  no  other  testimony  to 
which  they  can  point  to  substantiate  their 
claim  that  the  daughters  had  the  necessary 
.authority. 

[5]  We  find  no  claim  in  appellees'  brief  that 
Dr.  Moss  was  justified  by  apparent  authority, 
but  we  find  It  pleaded  and  mentioned  in  the 
charge,  and  will  therefore  briefly  discuss  that 
phase  of  the  case.  Was  Dr.  Moss  led  by  the 
special  circumstances  reasonably  to  believe 
that  the  authority  existed  In  that  particular 
case,  and  did  he  act  upon  that  belief  In  a  way 
that  be  will  be  prejudiced  if  the  authority  be 
denied.  "It  is  Indispensable  to  keep  In  mind 
here  that,  as  against  the  principal,  there 
can  be  reliance  only  upon  what  the  principal 
himself  has  said  or  done,  or  at  least  said 
or  done  through  some  other  and  authorized 
agent  The  acts  of  the  agent  in  question  can- 
not be  relied  upon  as  alone  enough  to  sup- 
port an  estoppel.  If  his  acts  are  relied  upon, 
there  must  also  be  evidence  of  the  principal's 
knowledge  of  and  acquiescence  In  them."  Me- 
chem  on  Agency  (2  Ed.)  vol.  1,  {  725.  In  this 
case  Dr.  Moss  did  not  rely  upon  any  act  of  the 
parents  of  the  child,  for  he  did  not  know  of 
any  such  act.  He  did  not  know  whether  the 
daughters  were  legally  In  charge  of  Imogene 
or  whether  they  had  taken  her  from  the 
custody  of  the  parents  without  permission. 
This  was  the  first  instance  In  which  Clara 
and  Nettie  Rishworth  had  dealt  with  him 
with  reference  to  Imogene,  and  he  had  noth- 
ing to  go  on  but  the  fact  that  they  assumed 
to  have  the  custody  of  the  child  and  he  pre- 
sumed they  had  authority  to  have  an  opera- 
tion performed.  Their  assumption  did  not 
justify  him,  and  his  presumption  that  they 
had  authority  cannot  protect  him.  Had  he 
known  that  the  parents  permitted  their  little 
girl  to  visit  her  sisters,  he  could  not  say  that, 
from  the  fact  that  the  adult  sisters  had  pos- 
session of  the  child,  he  was  authorized  to 
infer  that  they  had  authority  to  employ  him 
to  remove  the  child's  adenoids  and  tonsils, 
even  though  he  knew  they  had  been  in  train- 
ing to  become  trained  nurses,  and  that  the 
parents  very  properly  might  Invest  them  with 
authority  to  employ  medical  assistance. 
Agency  for  a  certain  purpose-  cannot  be  in- 
ferred from  the  mere  fact  that  the  person  as- 
suming to  be  agent  would  make  a  suitable 
agent  for  such  purposes.  Besides,  the  au- 
thority of  an  assumed  agent  to  have  an  oper- 
ation performed  upon  a  girl  11  years  old  for 
removal  of  adenoids  and  tonsils  tinder  general 
anaesthesia  is  of  such  unusual  and  improbable 
character  when  the  parents  are  living  that 
the  person  sought  to  be  employed  by  such  as- 
sumed agent  should  refuse  to  perform  such 
an  operation  unless  he  has  information  from 
the  parents  that  the  necessary  authority  has 


been  given  by  them.  The  fact  that  parents 
are  not  present  when  an  operation  Is  to  be 
performed  upon  a  little  child  Is  a  circum- 
stance suhlcient  to  arouse  inquiry  as  to 
whether  they  know  the  operation  is  to  be 
performed. 

The  first  assignment  is  sustained. 

[I]  By  the  second  assignment  complaint  is 
made  In  general  terms  of  the  testimony  of 
expert  witnesses  with  regard  to  the  ad- 
visability of  performing  the  operation  at  the 
time  It  was  done.  We  are  not  Informed  by 
the  assignment  what  witnesses'  testimony  Is 
complained  of.  We  find  that  all  of  appellant's 
bills  of  exception  were  filed  after  the  time 
allowed  by  the  court  had  expired,  and  there- 
fore they  cannot  be  considered.  Unknown 
Heirs  of  Crlswell  v.  Bobbins,  152  S.  W.  210; 
Loeb  v.  T.  &  N.  O.  Ry.  Co.,  186  S.  W.  379. 
The  assignment  must  therefore  be  overruled. 
However,  all  of  this  testimony  should  have 
been  excluded;  there  being  no  evidence  of 
any  express  or  implied  or  apparent  authority. 
The  condition  of  the  child's  health,  and  the 
advisability  of  removing  tonsils  and  adenoids, 
could  not  Justify  want  of  authority ;  no  emer- 
gency being  alleged  and  proven. 

[7J  By  the  third  assignment  complaint  is 
made  of  that  portion  of  the  court's  charge 
defining  Implied  authority  and  apparent  au- 
thority. The  objection  embraced  in  the  first 
proposition  is  to  the  effect  that  there  was  no 
evidence  of  express  or  implied  consent  or 
authority,  and  therefore  the  charge  should 
not  have  been  given.  This  is  correct,  and  we 
sustain  the  assignment. 

[I]  The  further  objection  Is  urged  that  the 
charge  should  not  have  submitted  any  Issue 
of  implied  or  apparent  authority,  without 
stating  specifically  that  it  must  be  predicated 
upon  the  acts  or  conduct  of  the  party  to  be 
bound.  If  this  was  omitted,  it  was  appel- 
lant's duty  to  supply  the  omission  by  special 
charge.  ' 

[9]  The  fourth  assignment  complains  of 
the  failure  to  give  several  paragraphs  of 
charge  No.  2,  requested  by  plaintiff,  and  the 
fifth  assignment,  complains  of  the  failure  to 
give  the  fifth  paragraph  of  special  charge 
No.  1.  Complaint  cannot  be  made  of  the 
failure  to  give  portions  of  special  charges, 
for  if  any  part  is  erroneous,  the  court  can 
Ignore  it  altogether.  No  proposition  is  sub- 
mitted under  these  assignments,  and  it  is 
evident  the  assignments  themselves  cannot 
be  considered  as  propositions.  It  also  ap- 
pears that  the  bills  of  exception  showing  the 
presentation  of  these  charges  were  not  filed 
in  time,  and  cannot  be  considered.  The  as- 
signments are  overruled. 

The  sixth  assignment  raises  the  issue  of 
the  sufficiency  of  the  evidence  to  support  the 
verdict,  and  is  sustained  for  the  reasons  giv- 
en in  sustaining  the  first  assignment 

The  judgment  is  reversed  and  the  cause  re- 
manded. 
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On  Motion  for  Rehearing. 

It  Is  contended  that  plaintiff's  cause  of  ac- 
tion most  find  Its  basis  in  our  death  stat- 
ute, and  that  no  other  judgment  could  legal- 
ly have  been  rendered  than  the  one  appeal- 
ed from,  the  theory  being  that  appellees  were 
not  guilty  of  wrongful  acts  such  as  would 
hare  given  Imogene  Rlshworth  a  cause  of 
action  had  she  survived  the  anaesthetic  and 
the  operation,  and  that,  therefore,  under  ar- 
ticle 4685  (It.  S.  1911)  her  parents  bare  no 
cause  of  action. 

[10]  At  common  law  the  parent  could  re- 
cover for  loss  of  services  of  a  child,  when  de- 
prived of  such  services  or  part  thereof  by  In- 
juries not  resulting  in  death.  Railway  v. 
Brick,  83  Tex.  626,  18  S.  W.  947,  29  Am.  St. 
Rep.  675.  It  also  appears  that  If  death  did 
not  result  at  once,  or  practically  so,  suit 
could  be  maintained  for  expenses  incurred 
and  loss  of  services  between  date  of  injury 
and  date  of  death.  Note,  41  L,  B.  A.  807. 
When  death  resulted  instantaneously,  or 
practically  Instantaneously,  no  action  would 
lie.  Railway  v.  Beall,  91  Tex.  310,  42  S.  W. 
1064,  66  Am.  St  Rep.  892,  and  note,  41  L. 
R.  A.  807.  True,  the  courts  of  some  states 
declined  to  follow  a  distinction  based  upon 
no  satisfactory  reason,  but  in  view  of  the  de- 
cision in  the  Beall  Case  we  conclude  that 
plaintiffs'  herein  had  no  action  at  common 
law,  and  must  rely  upon  the  death  statute. 

[11]  We  come,  therefore,  to  the  test  wheth- 
er administering  chloroform  and  operating 
upon  Imogene  Rishworth  under  the  circum- 
stances shown  in  this  case  constituted  a 
wrongful  act  towards  her,  which,  had  she 
survived,  would  have  given  her  a  cause  of 
action  against  appellees.  This  matter  was 
discussed  in  our  opinion  upon  the  first  ap- 
peal and  also  in  our  former  opinion  upon 
this  appeal,  and  we  stated  our  conclusion 
that  consent  to  such  acts  by  a  child  of  the 
tender  age  of  Imogene  Rlshworth  would  not 
be  binding  upon  her,  and  must  be  treated  as 
no  consent  at  all.  Knowledge  of  the  effect 
of  anaesthetics  and  surgical  operations  and 
the  dangers  Incident  thereto  cannot  be  plac- 
ed upon  a  parity  with  knowledge  of  everyday 
dangers  plainly  apparent  to  the  mind  of 
even  a  child.  Had  Imogene  survived  the 
anaesthetic  and  the  operation,  she  would  hare 
had  a  cause  of  action.  The  extent  of  her 
recovery  would  have  been  dependent  upon 
the  extent  of  the  Injurious  consequences  re- 
sulting from  the  wrongful  acts,  but  whether 
her  damages  would  hare  been  nominal  or 
great  to  not  a  proper  subject  of  inquiry,  for 
the  cause  of  action  given  the  parents  to  not 
dependent  on  a  determination  of  such  In- 
quiry. Appellees  contend,  rirtually,  that  we 
are  not  only  wrong  In  holding  as  a  matter 
of  law  that  Imogene's  consent  was  a  nullity, 
but  tha$  we  should  hold  as  a  matter  of  law 
that  her  consent  would  have  been  binding 
upon  her  had  she  lived,  and  that  she  could 
not  hare  contended  that  any  wrongful  act 


was  committed  by  appellees.  We  conclude 
there  to  no  merit  in  the  contention  that  the 
parents  hare  no  cause  of  action. 

[12]  It  Is  also  contended  that  plaintiffs 
failed  to  prore  any  damages  recoverable  un- 
der the  rules  of  law  applicable  thereto.  They 
say  the  sums  paid  out  by  plaintiffs  for  fun- 
eral expenses,  etc.,  could  not  be  allowed,  be- 
cause there  was  no  proof  that  the  amounts 
charged  were  reasonable.  This  contention  to 
sustained  by  our  decisions.  Railway  r. 
Rowell,  92  Tex.  150,  46  S.  W.  630 ;  Wheeler 
r.  Railway,  91  Tex.  356,  43  S.  W.  876;  Bail- 
way  r.  Willis,  117  S.  W.  170;  Railway  r. 
Hemphill,  68  Tex.  Clr.  Arp.  232,  125  S.  W. 
340;  Railway  r.  English,  178  S.  W.  666. 

[IS]  They  say  that  the  evidence  would  not 
support  a  verdict  of  pecuniary  loss,  because 
no  evidence  was  adduced  of  the  cost  of  the 
support  and  maintenance  of  the  child,  and 
therefore  the  jury  had  no  basis  for  esti- 
mating the  difference  between  the  value  of 
her  services  and  the  cost  of  support  and 
maintenance.  This  contention  to  without 
merit  We  hare  found  no  decision  by  our 
Supreme  Court  which  requires  any  more  ex- 
act character  of  proof  with  reference  to  cost 
of  support  and  maintenance  than  the  pecun- 
iary value  of  the  services.  An  expert  might 
indulge  in  extensive  calculations  on  either 
subject,  taking  Into  consideration  probable 
changes  in  value  of  services  and  cost  of  sup- 
port during  the  many  years  to  be  taken  into 
consideration,  but  our  Supreme  Court  has 
expressed  the  opinion  that  the  jury  can 
make  the  estimate  just  as  well  as  the  expert 
and  that  these  matters  are  not  susceptible  of  . 
accurate  proof,  and  therefore  must  be  left 
to  the  Jury.  Brunswig  r.  White,  70  Tex.  604, 
8  S.  W.  85;  Railway  v.  Measles,  81  Tex.  474, 
17  S.  W.  124.  The  liberal  rule  announced  In 
said  cases  has  been  often  followed,  and  In 
many  cases  rerdlcts  upheld  upon  testimony 
not  as  full  as  that  in  this  case.  Railway  r. 
Yarbrough,  73  S.  W.  846;  Railway  r.  Bolen, 
61  Tex.  Cir.  App.  839,  129  S.  W.  860;  Wa- 
ters Pierce  Oil  Co.  r.  Deselms,  212  XJ.  S. 
159,  29  Sup.  Ct.  270,  63  L.  Ed.  453.  We, 
therefore,  orerrule  the  contention  that  the 
evidence  would  not  support  a  verdict  for 
plaintiffs. 

[14]  Appellees  contend,  further,  howerer, 
that  if  the  jury  could  find  either  way  on  the 
issue  of  proximate  cause  or  damages,  we 
must  orerrule  assignments  1  and  6,  which 
question  the  sufficiency  of  the  evidence.  This 
to  correct;  and,  while  we  find  that  the  tes- 
timony conclusively  shows  that  the  wrongful 
acts  were  the  proximate  cause  of  the  child's 
death,  we  are  unable  to  find  that  the  jury 
was  bound  to  return  a  verdict  for  some 
amount  of  damages.  The  very  fact  that  the 
jury  Is  given  so  much  latitude  in  applying 
their  own  knowledge  to  the  facts  proven, 
considered  in  connection  with  the  testimony 
regarding  Imogene's  health,  makes  it  impos- 
sible to  say  that  they  were  required  to  allow 
some  damages  as  the  net  estimates  of  the 
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difference  between  the  value  of  services  and 
the  cost  of  support  and  maintenance.  Prac- 
tically speaking,  we  do  not  believe  a  jury 
would  find  that  the  cost  of  support  and  main- 
tenance would  exceed  the  value  of  services, 
but  it  is,  of  course,  a  question  of  fact  in  each 
case,  and  on  account  of  the  wide  latitude 
given  the  jury,  it  would  be  difficult  to  ques- 
tion its  verdict  In  this  connection  it  is  to 
be  noted  that  our  courts  have  decided  that 
the  death  statute  limits  the  recovery  to  ac- 
tual damages,  to  damages  purely  pecuniary 
and  compensatory,  and  that  the  doctrine  of 
nominal  damages  does  not  apply.  McGown 
v.  I.  &  Q.  N.  By.  Co.,  85  Tex.  289,  20  S.  W. 
80;  Rader  v.  Railway,  137  S.  W.  718.  The 
contrary  view  expressed  In  Brunswig  v. 
White,  supra,  has  never,  as  far  as  we  find, 
been  expressly  overruled,  but  we  take  it  that 
the  law  is  now  settled  in  favor  of  the  con- 
clusion stated  In  the  McGown  Case.  In  view 
of  the  foregoing,  we  conclude  that  we  erred 
In  sustaining  assignments  1  and  6. 

[IS]  However,  we  also  sustained  the  third 
assignment,  which  complained  of  the  charge 
of  the  court  It  is  contended  that  the  por- 
tion of  the  charge  complained  of  was  only  a 
definition,  and  was  abstractly  correct  and 
that  no  injury  resulted  therefrom.  It  is  true 
It  is  a  definition,  and  that  it  is  not  applied 
to  the  facts,  but  it  is  expressly  stated  that 
it  is  to  be  used  as  the  law  to  determine  the 
Issue  of  consent  It  may  be  correct,  but 
Is  not  clear,  and  would  undoubtedly  be  ac- 
cepted by  the  jury  as  a  clear  Intimation  that 
the  case  turned  on  the  question  of  Implied 
authority,  and  that  the  court  considered  that 
issue  to  be  in  the  case.  It  is  true  that  plain- 
tiffs objected  to  submitting  the  issue  of  con- 
sent but  they  also  objected  to  submitting 
any  issue  of  Implied  authority.  They  should 
have  briefed  an  assignment  complaining  of 
submitting  the  issue  of  consent,  but  their 
failure  to  do  so  does  not  deprive  them  of 
relying  on  an  assignment  complaining  of  sub- 
mitting any  charge  relating  to  implied  au- 
thority, which  complaint  is  based  on  an  ob- 
jection that  there  was  no  evidence  justifying 
such  a  charge.  They  might  be  willing  to 
risk  the  finding  of  a  jury  on  whether  they 
consented  or  not  but  unwilling  to  risk  its 
verdict  on  implied  authority  of  an  agent 
We  conclude  that  we  did  not  err  in  sustain- 
ing that  assignment,  and,  in  view  of  such 
assignment  being  sustained,  it  is  immaterial 
whether  the  verdict  of  the  Jury  might  pos- 
sibly have  been  rendered  for  defendants  on 
the  theory  that  no  pecuniary  loss  was  prov- 
en. It  is  highly  probable  that  It  was  ren- 
dered on  the  theory  that  the  evidence  showed 
implied  authority,  and  highly  Improbable 
that  it  was  rendered  on  the  theory  that  the 
testimony  showed  no  damages.  We  deem  it 
unnecessary  to  add  anything  to  our  discus- 
sion of  the  evidence,  having  Implicit  confi- 
dence in  the  correctness  of  our  conclusion 
that  the  evidence  conclusively  shows  that  no 


consent  was  given,  and  does  not  tend  to  raise 
any  issue  of  implied  authority  on  the  part 
of  the  adult  sisters  to  have  the  operation  per- 
formed. The  error  in  the  charge  complained 
of  is  material,  and  requires  the  reversal  of 
the  judgment 

[16]  Here,  again,  we  are  met  by  a  conten- 
tion that  such  error  was  Invited  by  plaintiffs, 
by  asking  a  special  charge  In  which  a  defini- 
tion of  implied  authority  is  given.  It  Is  true 
that  plaintiffs,  in  their  second  special  charge, 
discourse  on  what  constitutes  implied  au- 
thority, but  it  is  merely  an  argument  leading 
up  to  the  real  request  found  in  the'  conclud- 
ing portion  of  the  charge,  which  is  .that  a 
peremptory  Instruction  be  given  because  the 
evidence  falls  to  show  consent  or  implied  aa- 
thority  on  the  part  of  the  adult  sisters  to 
have  the  operation  performed.-  The  defini- 
tion, if  it  can  be  called  one,  of  Implied  au- 
thority given  In  said  special  charge  differs  so 
radically  from  that  given  by  the  court  that 
it  cannot  be  contended  the  court  based  his 
charge  thereon,  and  there  is  nothing  in  the 
record  to  indicate  that  the  court  did  not  pre- 
pare his  charge  In  the  very  words  used  by 
him,  and  submit  It  to  the  parties  and  that 
they  then  prepared  objections  and  special 
charges.  Such  is  the  course  contemplated  by 
articles  1971  and  1973,  R.  S.  1911,  as  amend- 
ed by  the  Thirty-Third  Legislature  (Acts  33d 
Leg.  a  59,  8  3  [Vernon's  Sayles*  Ann.  Civ. 
St  1914,  arts.  1971, 1973])  and  there  is  noth- 
ing in  the  record  to  Indicate  that  it  was  not 
followed.  We  see  no  good  reason  why,  after 
objections  to  admitting  an  issue  have  been 
made  and  overruled,  a  party  should  not  sub- 
mit his  theory  as  to  the  proper  wording  of 
such  issue,  and  are  not  prepared  to  hold  that 
thereby  he  waives  his  objection  to  the  sub- 
mission of  the  Issue,  but  in  this  case  it  is 
clear  that  the  part  of  the  special  charge  re- 
lied on  was  not  even  submitted  on  that  the- 
ory, but  as  an  argument  to  the  court  to  give 
a  peremptory  instruction.  Specific  objections 
were  made  to  the  charge  of  the  court  in  writ- 
ing, and  the  court  appended  thereto  a  state- 
ment over  his  signature  that  the  objections 
were  presented  before  the  charge  was  read 
to  the  jury  and  overruled.  This  was  suffi- 
cient to  entitle  plaintiffs  to  urge  their  ob- 
jections by  assignment  of  error.  Railway  v. 
Dickey  (Sup.)  187  8.  W.  184.  In  addition,  it 
is  persuasive  that  the  court  did  not  over- 
rule the  objections  because  of  any  special 
charges  requested,  for  he  would  likely  have 
said  so.  We  conclude  that  the  contention, 
that  of  Invited  error,  must  be  overruled. 

We  wish  to  state,  in  justice  to  appellants, 
that  we  believe  we  were  in  error  in  con- 
struing their  first  special  charge  as  a  request 
for  the  submission  of  the  issue  of  consent 
Upon  further  examination,  we  conclude  that 
paragraph  5  thereof  evidences  an  intention 
to  inform  the  Jury  that,  when  an  operation 
is  performed  without  consent  the  parties 
would  be  liable  regardless  of  whether  it  was 
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skillfully  performed  or  what  preparations  the 
operating  room  was  supplied  with.  It  Is  true 
the  language  Is  appropriate  for  submitting 
the  Issue  whether  the  operation  was  per- 
formed without  the  knowledge  of  plaintiff  or 
his  wife,  or  without  the  consent  of  either,  but 
in  preceding  paragraphs  of  the  charge  the 
jury  is  told  that  the  evidence  shows  that 
they  had  no  knowledge  that  the  operation 
was  contemplated,  and  that  there  was  no  evi- 
dence of  consent;  in  fact  that  the  evidence 
showed  they  had  refused  their  consent  Xhe 
charge  Is  not  well  drawn,  but,  construing  it 
as  a  whole,  we  think  it  shows  that  plaintiffs 
were  not  asking  for  submission  of  the  Issue 
of  consent,  and  this  is  emphasized  by  their 
written  objections. 

What  we  have  said  renders  it  unnecessary 
to  consider  the  objections  urged  In  the  mo- 
tion to  the  sufficiency  of  assignments  of  er- 
ror Nos.  1  and  6.  They  are  both  defective  as 
pointed  out,  but  each  has  been  sufficient  to 
direct  attention  to  the  error  complained  of, 
and  we  believe  that  under  the  amendment  to 
article  1612  made  by  the  Thirty-Third  Legis- 
lature in  chapter  136  (Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art.  1612)  they  are  sufficient. 

The  motion  for  rehearing  Is  overruled. 


ROSS  v.  MOORE.    (No,  8466.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Dec.  2,  1916.  Rehearing  Denied 
Jan.  13,  1917.) 

L  Evidence  oj=»445(l)  —  Admissibility  — 
Parol  Evidence  —  Varying  Whitings  — 
Subsequent  Pabol  Agbeements. 
The  rule  excluding  parol  evidence  varying 
writings  does  not  prevent  the  introduction  of 
parol  evidence  of  an  oral  modification  of  the 
written  contract  made  subsequent  to  the  execu- 
tion of  the  written  contract. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {§  2062-2054,  2063;  Dec.  Dig.  «=> 
445(1).] 

2.  Contracts  «=>237 (2)— Execution— Moddt- 
oation — Consideration— SrinciENOT. 

Where  a  broker  and  owner  entered  into  a 
contract  to  subdivide  and  sell  lots  at  a  certain 
price  and  for  a  certain  commission,  the  fact 
that  the  lands  were  not  being  sold  as  rapidly  as 
desired  was  a  sufficient  consideration  for  an 
oral  modification  of  the  written  contract  in  or- 
der to  facilitate  the  sales. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |{  1120-1122;  Dec.  Dig.  «=>287(2).] 

3.  Contracts  dj=>238(2)  —  Enforceability  — 
Definiteness. 

Where  a  broker  and  owner  had  a  contract 
to  subdivide  and  sell  lands  at  a  price  and  for 
a  commission,  and  the  lots  did  not  sell  as  an- 
ticipated, it  was  competent  for  the  owner  to 
confer  a  general  power  upon  the  broker  to  make 
any  change  in  the  contract  necessary  to  facili- 
tate the  sale  of  the  land. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |f  1117,  1123;  Dec.  Dig.  «3=»238(2).] 

4.  Appeal  and  Error  <8=»230— Objections  in 
Trial  Court. 

Objection  to  the  issues  as  submitted  to  the 
jury  and  the  refusal  of  special  requested  issues 
cannot  be  considered  on  appeal  when  not  urged 


before  the  trial  court  prior  to  submission  of  the 
charge,  as  required  by  Rev.  St  1911,  art  1971. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^T-or,  Dec  Dig.  <5=»230;  Trial,  Cent  Dig.  g 

5.  Trial  <8=>14l  —  Questions  fob  Juby  — 
Undisputed  Facts. 

No  necessity  exists  for  submission  to  the 
jury  of  undisputed  facts. 

[Ed.  Note.— For  other  cases,  sea  Trial,  Cent 
Dig.  $  336;  Dec.  Dig.  <8=>141J 

6.  Appeal  and  Ebbob  <9=»747(8)  —  Assign- 
ment or  Cross-Errors— Filing. 

Under  rules  for  district  and  county  courts. 
No.  101  (159  S.  W.  xi),  a  cross-assignment  of 
error  not  tiled  in  the  court  below  will  not  be 
considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «=>747(3).] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; R,  B.  Young,  Judge. 

Action  by  O.  W.  Moore  against  D.  S.  Ross. 
Judgment  for  plaintiff  in  part  and  defend- 
ant appeals.  Affirmed. 

A.  0.  Heath  and  EL  D.  Payne,  both  of  Ft 
Worth,  for  appellant  McLean,  Scott  &  Mc- 
Lean and  Mays  ft  Mays,  all  of  Ft  Worth,  for 
appellee. 


CONNER,  C.  J.  As  finally  presented  in  the 
pleadings  and  trial,  the  appellee,  G.  W. 
Moore,  sought  the  recovery  of  damages  be- 
cause of  an  alleged  breach  on  appellant's 
part  of  a  written  contract  as  subsequently 
modified  by  an  oral  agreement  between  the 
parties.  The  written  contract  was  attached 
as  an  exhibit  to  the  plaintiff's  petition,  and 
is  as  follows: 

"The  State  of  Texas,  County  of  Tarrant 

"Know  all  men  by  these  presents  that  this 
agreement  entered  into  by  and  between  D.  S. 
Roes,  of  the  first  part  and  6.  W.  Moore,  of  the 
second  part,  witnesseth:  That  the  said  I).  R. 
Hoss  hereby  appoints  the  said  O.  W.  Moore  as 
his  agent  to  subdivide  and  advertise  and  sell 
all  that  certain  tract  or  parcel  of  land  situated 
in  Clay  county,  Tex.,  and  described  as  fol- 
lows: Sixty-six  acres  of  the  east  side  of  block 
27,  Parker  county  school  lands,  shown  by  plat 
of  said  school  lands,  and  recorded  on  page  528, 
Book  B,  Clay  County  Deed  Records— same  being 
land  deeded  to  D.  S.  Ross  by  T.  A  Matlock  and 
M.  A.  Matlock,  dated  August  14,  1908,  and  de- 
scribed on  page  67  of  abstract  to  said  lands,  said 
land  to  be  divided  into  lots  20  by  80  feet  and 
lots  to  be  sold  for  $10  per  lot,  said  appointment 
to  continue  till  all  lots  are  sold,  $2  per  lot  to 
be  set  aside  by  said  G.  W.  Moore  as  a  sinking 
fund  to  drill  a  well  on  said  land,  said  well  to 
be  the  joint  property  of  the  tract  owners,  eaid 
D.  S.  Ross  and  O.  W.  Moore  to  share  balance, 
$8,  equally,  money  to  be  divided  as  sales  are 
made  and  money  paid  in,  said  G.  W.  Moore  to 
bear  expense  of  agents,  advertising,  plotting, 
and  office  expenses,  said  D.  S.  Ross  to  sign  all 
deeds  as  lots  are  sold,  and  pay  all  notary  fees, 
if  lots  are  sold  on  payments  deeds  will  be  given 
when  lots  are  paid  out 

"[Signed]  D.  S.  Ross. 

,rG.  W.  Moore. 
"And  said  Moore  agrees  to  devote  his  best  in- 
terest time,  and  attention  to  «aid  business. 

"[Signed]  D.  S.  Ross. 

G.  W.  Moore." 


4t=»For  other  cases  see  same  topic  and  KBY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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It  was  alleged,  in  substance,  that  pursuant 
to  this  contract  the  tract  of  land  therein  de- 
scribed had  been  divided  into  4,808  lots,  of 
which  285  were  sold  by  the  plaintiff  and  paid 
for  by  the  purchasers  in  accordance  with  the 
terms  of  the  written  contract,  after  which 
time  it  was  found  that  the  sales  were  not 
sufficiently  rapid  to  be  satisfactory,  where- 
upon it  was  mutually  agreed  that  the  price 
of  the  lots  should  thereafter  be  $15,  instead 
of  $10,  as  specified  in  the  written  contract, 
the  extra  $5  to  be  used  for  the  purpose  of 
increasing  compensation  to  employed  sub- 
agents  ;  that  yet  later,  this  change  not  prov- 
ing entirely  satisfactory,  it  was  further  mu- 
tually agreed  that  the  original  written  con- 
tract should  be  further  so  modified  as  that 
the  lots  should  be  sold  for  $30  each,  of  which 
plaintiff,  Moore,  was  to  receive  $4,  the  de- 
fendant, Ross,  $4,  and  the  remainder  devot- 
ed to  the  payment  of  agents  and  for  the  dig- 
ging of  ten  wells  Instead  of  two  wells,  as 
provided  in  the  written  contract  It  was  al- 
leged that  under  the  contract  as  so  modified 
the  plaintiff  had  sold  707'lots,  at  which  time 
the  defendant  Ross  wrongfully  revoked  his 
agency  and  sued  out  a  writ  of  injunction  pre- 
venting all  further  sales  and  preventing  pay- 
ment on  the  part  of  purchasers  of  the  said 
707  lots.  The  plaintiff  therefore  sought  to 
recover  his  damages'  in  the  sum  of  $4  each 
for  the  707  lots  sold  and  not  paid  for,  and 
for  the  sum  of  $4  each  for  the  remaining  lots 
not  sold,  aggregating  $15,264,  or  a  grand  to- 
tal of  $18,092. 

The  defendant  Ross  answered  by  demur- 
rers, a  general  denial,  and  specially  charged, 
in  substance,  that  the  sales  made  by  the 
plaintiff  under  the  modifications,  as  the 
plaintiff  claimed,  of  the  original  written  con- 
tract constituted  breaches  of  the  only  con- 
tract between  them,  and  because  of  which 
he  had  revoked  the  plaintiff's  authority  to 
further  act.  There  were  certain  other  spe- 
cial allegations  that  need  not  be  noticed  in 
view  of  the  result  of  the  trial. 

It  was  undisputed  that  the  defendant  Ross 
canceled  the  agency  of  the  plaintiff  Moore  in 
October,  1013,  and  the  jury  in  answer  to  spe- 
cial issues  submitted  to  them  found  that 
Moore  had  sold  in  all  992  of  the  lots,  of 
which  285  had  been  paid  for  at  the  time  of 
the  cancellation,  leaving  707  lots  unpaid  for 
at  that  time.  The  jury  found  that  the  de- 
fendant, Ross,  by  his  actions  and  conduct 
prevented  the  payment  for  the  unpaid  lots. 
The  jury  further  found  that  D.  S.  Ross  knew 
of  the  changes  made  with  reference  to  the 
raised  price  and  the  number  of  wells  to  be 
dug  before  he  had  given  written  notice  of  the 
cancellation,  and  had  also  executed  deeds 
and  received  his  pro  rata  share  of  money 
for  which  the  lots  were  sold  after  the  chang- 
es indicated.  The  jury  further  found  that  D. 
S.  Ross  authorized  the  plaintiff  to  make 
such  change  as  to  price  and  conditions  of 
sale  as  plaintiff  might  deem  necessary  and  J 


proper  to  stimulate  the  sale  of  the  lots. 
They  further  found  that  the  plaintiff,  by  an 
exercise  of  such  diligence  as  be  had  been 
exercising,  could  have,  with  reasonable  cer- 
tainty, sold  all  of  the  lots.  The  jury  also 
found  that  the  plaintiff,  Moore,  had  not  fail- 
ed to  account  for  any  of  the  money  collected 
by  him  from  the  sale  of  the  lots. 

The  plaintiff,  Moore,  moved  the  court  for 
judgment  for  the  full  amount  claimed  by  him 
upon  the  answers  of  the  jury.  This  motion 
the  court  declined  to  grant,  but  on  such  an- 
swers entered  a  judgment  in  plaintiff's  favor 
for  the  sum  of  $2,828,  and  the  defendant,  D. 
S.  Ross,  has  appealed. 

Appellant  has  presented  some  45  assign- 
ments of  error,  many  of  which  are  objected 
to  by  appellee  as  not  in  compliance  with  the 
rules  for  briefing.  Many  of  the  objections 
are  well  taken,  but  we  think  their  discussion 
will  add  nothing  to  what  has  already  been 
frequently  decided,  and  will  therefore  under- 
take to  dispose  of  appellant's  brief  in  a  gen- 
eral way  only. 

[1, 1]  It  is  undisputed  that  the  written 
agreement  was  executed  as  alleged  by  the 
plaintiff.  The  appellee's  evidence  was  un- 
doubtedly sufficient  to  support  the  allega- 
tions of  his  petition  relating  to  the  subse- 
quent changes  in  the  written  agreement  and 
sufficient,  as  we  think,  to  support  the  sev- 
eral findings  of  the  jury.  Appellant's  prin- 
cipal contention  seems  to  be  that  it  was  in- 
competent to  prove  the  alleged  subsequent 
modifications  of  the  written  contract,  in  the 
absence  of  a  plea  of  fraud,  accident,  or  mis- 
take. In  volume  3  (Blue  Book)  of  Jones'  re- 
cent Commentaries  on  Evidence,  the  author, 
after  discussing  the  rule  which  forbids  the 
alteration  of  a  written  contract  by  parol  evi- 
dence, further  says: 

"The  general  rule  under  discussion,  however, 
does  not  prevent  the  proof  of  'the  existence  of 
any  distinct,  subsequent,  oral  agreement  to  re- 
scind or  modify  any  such  contract,  grant,  or 
disposition  of  property,  provided  that  such 
agreement  is  not  invalid  under  the  statute  of 
frauds  or  otherwise.'  The  general  rule  does 
not  purport  to  exclude  negotiations  respecting 
written  contracts,  unless  they  are  prior  to  or 
contemporaneous  with  the  making  of  the  written 
instrument,  andt  in  a  great  variety  of  cases  it  has 
been  held  admissible  to  prove  by  parol  a  sub- 
sequent change,  modification,  addition,  or  even 
discharge.  For  example,  it  is  admissible  to  show 
by  parol  that  the  written  contract  has  been 
abandoned  except  in  so  far  as  it  has  been  modi- 
fied by  a  new  parol  agreement;  that  the  time 
or  place  of  payment  or  of  performance  of  the 
contract  has  been  changed;  that  performance 
has  been  prevented  or  waived  by  the  other  par- 
ty; that  the  mode  of  payment  for  services  has 
been  changed.   •  •  • "   Section  442,  p.  192. 

And  in  3  Elliott  on  Contracts,  S  1988,  that 
author  says: 

"Since  the  parties  have  the  right  to  modify 
the  contract  m  any  manner  they  choose,  they 
may,  unless  prohibited  by  positive  enactment, 
modify  the  written  contract,  even  though  it  be 
of  the  most  solemn  character,  by  a  subsequent 
|  valid  parol  agreement  at  any  time  before  per- 
!  fonnauce." 
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These  general  expressions  of  the  authors 
named  seem  to  be  well  supported  by  numer- 
ous authorities  cited  in  notes  to  the  text.  Mr. 
Elliott  also  notes  in  section  1988  a  conflict 
in  the  authorities  as  to  whether  any  new  con- 
sideration is  needed  to  support  the  modifica- 
tion, but  in  note  69  to  that  section  he  cites 
numerous  authorities,  including  the  case  of 
Cooper  v.  Mcllwaln,  58  Ala.  296,  holding  that 
in  general  a  parol  modification  of  a  written 
contract  need  not  be  based  upon  a  new  con- 
sideration. In,  the  Alabama  Case  Judge 
Brickell,  C.  J.,  who  wrote  the  opinion,  on 
this  subject  says: 

"There  can  be  no  doubt  that  the  parties  to  a 
contract  may  rescind  or  modify  it,  at  pleasure; 
and  their  mutual  assent  is  all  that  is  necessary 
to  support  the  modification  or  rescission." 

But,  whatever  may  be  the  better  rale,  we 
think  there  can  be  but  little  doubt,  under  the 
evidence  of  this  case,  that  a  consideration 
sufficient  to  support  the  modified  agreement 
existed.  To  illustrate,  appellee,  Moore,  tes- 
tified on  this  subject: 

"I  went  to  work  on  the  proposition  right  aft- 
er this  contract  was  entered  into,  selling  the 
lots  and  appointing  agents.  I  put  in  all  of  my 
time  on  the  proposition,  and  did  practically 
nothing  outside  of  that  until  they  got  out  the 
injunction  and  stopped  me,  I  do  not  remember 
the  date,  but  the  injunction  will  show.  After 
the  injunction  was  served  on  me,  I  never  sold 
anything  else,  and  I  notified  all  my  agents  to 
stop.  *  ♦  ♦  We  changed  the  price  of  these 
lots.  *  •  •  The  first  raise  in  the  lots  was  to 
raise  them  to  $15,  which  was  a  raise  of  $5  a 
lot  That  raise  was  made  so  that  we  could  pay 
the  agents  more.  As  to  the  condition  of  the  oil 
field  that  I  was  developing  and  working;  in  about 
a  month  before  this  suit  was  filed  or  the  injunc- 
tion, I  will  say  that  the  wells  were  coming  in 
on  the  land  and  flowing. 

"I  talked  with  Mr.  Ross  about  raising  the 
lots  to  $15;  Mr.  Roes  came  down  to  the  office 
and  said  that  the  proposition  was  not  going 
fast  enough;  it  was  not  selling,  and  I  explain- 
ed to  him  that  I  was  doing  the  very  best  I  could, 
and  that  I  could  not  make  it  go  any  faster,  not 
paying  the  agents,  when  other  companies- 
There  was  two  or  three  different  oil  propositions 
on  at  the  same  time  and  they  were  paying  their 
agents  more.  That  was  in  that  section  of  the 
country,  up  at  Electra  and  across  the  line  in 
Oklahoma  at  Tioga  and  different  places.  There 
was  two  or  three  oil  propositions  on  the  market, 
and  I  explained  the  proposition  to  Mr.  Ross, 
and  he  told  me  to  change  it  any  way  on  earth 
that  I  could  to  make  it  go.  He  says,  'You 
change  it  any  way  you  see  fit  to  make  it  go,' 
be  says.  He  says,  'I  will  stand  by  you  in  any- 
thing you  do.'  I  believe  there  were  five  men  in 
my  office  when  I  had  this  conversation  with 
Mr.  Ross;  there  was  Mr.  Hull  and  Mr.  Cochran, 
and  I  forget  the  names  of  the  other  men  that 
were  in  there  at  the  time.  With  reference  to 
the  progress  I  was  making  in  selling  the  lots 
at  $10,  Mr.  Ross  said  the  lots  wasn't  going  fast 
enough;  that  the  sales  wasn't  going  fast  enough. 
There  had  been  no  oil  struck  right  in  the  imme- 
diate vicinity  of  the  Ross  property  at  the  time 
we  raised  the  price  to  $15.  The  raise  of  $5  was 
to  enable  us  to  pay  our  agents  more.  I  cannot 
say  how  long  we  operated  on  the  basis  of  selling 
the  lots  at  $15,  but  it  was  for  several  weeks. 
The  first  note  listed  covering  the  sale  of  a  lot 
at  $15  is  dated  September  9,  1913.  There  was 
no  additional  sinking  fund  created  when  we  rais- 
ed the  price  of  the  lots  to  $15 —  No;  the  date 
of  the  raising  of  the  lots  to  $15  was  August  21, 


1912.  We  subsequently  raised  the  price  of  the 
lots  to  $30  a  lot  *  *  *  I  had  a  conversa- 
tion with  Mr.  Ross  regarding  the  raising  of  the 
lots  to  $30,  and  he  told  me  to  change  the  propo- 
sition any  way  on  earth  that  I  seen  fit  to  make 
it  go.  At  the  time  we  raised  the  lots  to  $15 
Mr.  Ross  told  me  then  to  change  the  proposi- 
tion any  way  on  earth  that  I  seen  fit  to  make 
it  go.  At  that  time  there  had  been  a  well 
drilled  on  the  property  was  how  come  we  had 
to  raise  the  sinking  fund  to  drill  more  wells,  and 
Mr.  Ross  told  me  to  change  the  proposition  any 
way  I  seen  fit  to  make  it  go,  to  make  the  propo- 
sition go,  and  I  changed  it  That  is  all  that 
was  said  about  it.  The  first  raise  was  made  in 
order  to  pay  the  agents  more,  and  the  raise  to 
$30  was  made  in  order  to  dig  ten  wells  instead 
of  one  well.  In  the  Electra  field  there  was  a 
man  had  dug  one  well,  and  he  didn't  get  any- 
thing, and  he  abandoned  it  and  it  seemed  like 
the  people  were  afraid  of  one  well,  and  so  we 
raised  the  price  to  $30  a  lot,  and  made  a  sink- 
ing fund  of  $10  a  lot  bo  as  to  enable  us  to  dig 
ten  wells.  People  would  pay  $30  for  ten  wells 
quicker  than  they  would  pay  $10  for  one  well. 
Mr.  Ross  signed  deeds  to  lots  sold  for  $30  after 
that  raise  was  made.  I  got  my  proportion  out 
of  the  $30  sales  just  the  same  as  before  and 
Mr.  Ross  got  his.  I  got  $4  a  lot  That  was 
my  proportion  under  the  contract  and  that  Is 
what  I  got  I  did  not  get  any  more  than  the 
$4  a  lot  unless  I  went  out  and  made  sales  my- 
self. Once  in  a  while  I  helped  an  agent  and 
he  gave  me  a  little  out  of  his  commission.  That 
was  a  matter  between  the  agents  and  myself; 
but  as  between  Mr.  Rosa  and  myself  I  did  not 
get  any  more  out  of  the  sale  of  the  lots  at  $15 
or  $30  a  lot  than  I  did  out  of  a  sale  at  $10  a 
lot.  As  I  have  stated,  about  a  month  before 
this  suit  was  filed,  or  the  injunction,  oil  wells 
were  coming  in  and  flowing  right  along  there 
in  that  field.  Conditions  were  booming  there 
in  the  field  that  I  was  developing  and  working. 
They  just  brought  in  several  flowing  wells  right 
on  the  line,  right  close  to  ours.  As  to  the  ad- 
vance in  the  ofi  land  owned  by  Mr.  Ross  at  the 
time  this  injunction  writ  was  filed  as  compared 
with  what  it  was  at  the  time  we  entered  into 
this  contract  I  will  say  that  people  paid  as  high 
as  $300  an  acre  bonus  right  along  within  100 
yards  of  our  land  when  these  wells  began  to 
flow.  That  was  just  before  he  got  out  the  in- 
junction. At  the  time  I  began  working  on  this 
proposition  that  same  land  was  worth  about 
$150  an  acre.  At  the  time  this  injunction  writ 
was  served  lots  were  selling  up  there  as  fast  as 
the  agents  could  get  to  them." 

A  fair  construction  of  the  above  testimony 
tends  to  show  that  both  parties  to  the  con- 
tract were  mutually  Interested  in  making  the 
proposition  "go."  No  way  has  been  suggested 
In  which  a  modification  of  the  contract  oper- 
ated to  appellant's  prejudice.  He  continued 
to  receive,  as  before,  the  amount  specified 
In  the  original  contract,  and  we  see  nothing 
unreasonable  in  the  desire,  as  Indicated  by 
the  testimony,  to  stimulate  the  Interest  and 
energies  of  the  subagents  employed  in  mak- 
ing sales,  and  in  proffering  to  purchasers  the 
added  inducement  of  providing  ten  wells  in- 
stead of  one.  The  mutual  interest  thus  ex- 
isting constituted,  we  think,  ample  considera- 
tion for  a  modification  of  the  original  con- 
tract Indeed,  as  Indicated  by  some  of  the 
testimony  and  one  of  the  jury's  findings,  ap- 
pellant executed  deeds  and  received  his  pro 
rata  share  of  the  money  for  which  lots  were 
sold  under  the  new  agreement. 

L3]  A  consideration  of  the  testimony  Quoted 
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we  think  also  a  sufficient  answer  to  one  ol 
appellant's  contentions  urged  by  demurrer, 
objections  to  evidence,  and  In  other  ways,  to 
the  effect  that  the  modified  contract  was  in- 
sufficient and  unenforceable  because  of  its 
generality;  this  contention  being  predicated 
upon  the  allegation  and  proof  on  appellee's 
part  that  the  appellant  said,  "Ton  change 
it  In  any  way  you  see  fit  to  make  it  go,  and  I 
will  stand  by  you."  We  see  no  reason  why 
one  person  may  not  confer  a  general  power 
upon  another  to  do  or  to  perform  for  him  any 
act  or  thing  not  unreasonable  or  of  a  forbidden 
character,  but,  whatever  force  there  may  be 
In  appellant's  contention  to  the  contrary  here, 
it  must  be  noted  from  the  testimony  quoted 
that  the  general  authority  so  given  by  Ross 
to  make  a  change  in  the  written  contract  was 
preceded  by  conversations  In  which  explana- 
tion was  made  of  the  necessity  or  advisa- 
bility, and  contemplated  terms  of  the  change. 

[4J  Numerous  objections  are  presented  by 
assignment  to  the  issues  as  submitted  by  the 
court  and  to  the  action  of  the  court  In  refus- 
ing special  issues  requested.  The  objections 
seem  not  to  have  been  urged  before  the  court 
prior  to  the  submission  of  the  court's  charge 
to  the  jury,  as  required  by  Revised  Statutes, 
art  1971,  and  hence  these  assignments  are 
subject  to  appellee's  objections.  See  G.,  T.  & 
W.  Ry.  Co.  v.  Dickey,  187  S.  W.  184. 

15]  However,  it  may  be  said  that  the  ques- 
tions presented  In  the  objections  now  urged 
to  the  court's  general  charge  are  substantial- 
ly disposed  of  in  what  we  have  already  stat- 
ed, and  the  Issues  presented  by  the  special 
instructions,  so  far  as  proper,  were  sufficient- 
ly covered  by  those  submitted  by  the  court 
As  to  the  sufficiency  of  the  evidence  to  sustain 
the  verdict  and  judgment,  It  need  only  be  said 
that  no  necessity  existed  for  the  submission 
to  the  jury  of  undisputed  facts.  Such  undis- 
puted facts  must  be  considered  here  together 
with  the  facts  as  found  by  the  Jury  upon  the 
disputed  issues,  and  the  whole,  in  our  opin- 
ion, undoubtedly  .sustains  the  judgment; 
there  being  no  doubt  in  our  minds  of  the  suffi- 
ciency of  the  evidence  to  sustain  the  special 
findings. 

[8  J  Appellee  has  presented  a  cross-assign- 
ment complaining  of  the  action  of  the  court  in 
not  rendering  judgment  upon  the  verdict  of 
the  jury  for  the  sum  of  118,092,  as  claimed  by 
him,  Instead  of  for  the  sum  of  $2,828,  but, 
without  considering  the  questions  presented 
by  the  assignment,  we  think  it  sufficient  to 
say  that  it  will  be  disregarded  because  not 
tiled  in  the  court  below,  as  provided  in  the 
rules  for  briefing.  See  Rules  for  District 
and  County  Courts,  No.  101  (159  S.  W.  xl); 
Uppincott  v.  Taylor,  135  S.  W.  1070,  writ  de- 
nied; Wilson  v.  Brown,  145  S.  W.  639; 
League  v.  Scott,  150  S.  W.  1129;  Guaranty 
State  Bank  v.  Hull,  165  S.  W.  104. 

It  is  accordingly  ordered  that  the  judgment 
be  in  all  things  affirmed. 


GRAHAM  et  ol.  v.  CANSLER.  (No.  112.) 
(Court  of  Civil  Appeals  of  Texas.  Beaumont 
Dec.  2,  1916.) 

1.  Execution  <g=> 251(2)  —  Inadequacy  of 
Price— Validity  of  Sale. 

Inadequacy  of  price  in  execution  sale  in  con- 
nection with  additional  facts  showing  fraud,  ir- 
regularities or  other  circumstances,  calculated 
to  prevent  the  property  from  bringing  approxi- 
mately its  reasonable  value,  will  avoid  the  sale. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  §8  709-716 ;  Dec.  Dig.  <g=»251<2).) 

2.  Execution  4J=>250— Inadequacy  of  Price 
—Validity  of  Sale. 

Where  the  testimony  showed  the  value  of  the 
land  to  be  between  $500  and  $1,000,  and  it  was 
sold  on  execution  for  $160,  the  price  was  inade- 
quate. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  §§  703-707,  789;  Dec.  Dig.  «=»250.] 

3.  Execution  <8=»248— Sale— iRREOULAarriEB 
—Effect. 

Where  a  judgment  was  rendered  in  1910, 
hut  not  entered  except  by  nunc  pro  tunc  judg- 
ment in  1911,  and  the  execution  thereon  describ- 
ed only  the  1910  judgment,  and  the  judgment 
debtor  had  personal  property  of  sufficient 
amount  to  pay  the  judgment,  but  was  given  no 
opportunity  to  point  it  out,  and  where  the  exe- 
cution described  the  property  so  defectively  that 
the  lines  could  not  be  run  out,  the  aggregate  of 
such  defects  rendered  the  sale  invalid. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  g  696;  Dec.  Dig.  «=»248.] 

4.  Appeal  and  Error  «3=»1175(2)— Scope  or 
Review— Disposition  of  Cause. 

.  Where  the  cause  was  fully  developed  in  the 
lower  court,  it  is  the  duty  of  the  Court  of  Ap- 
peals to  render  such  judgment  as  the  trial  court 
should  have  rendered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4574;  Dec.  Dig.  «=» 
1175(£).] 

Appeal  from  District  Court,  Angelina 
County;  L.  D.  Guinn,  Judge. 

Suit  by  Warren  J.  Graham,  a  minor,  by 
O.  A.  Graham,  his  father,  as  next  friend, 
and  by  O.  A.  Gjraham  for  himself,  against 
M.  H.  Cansler.  Judgment  for  plaintiff  in 
part  and  In  part  for  defendant,  and,  motion 
for  new  trial  being  filed,  the  court  reversed 
its  former  judgment  and  rendered  judgment 
for  defendant,  and  thereupon  plaintiffs  ap- 
peal.   Reversed,  and  judgment  rendered. 

Denman  &  Thomas,  of  Lufkin,  for  appel- 
lants. M.  M.  Feagin  and  Sam  Sayers,  both 
of  Lufkin,  for  appellee. 

CONLET,  a  J.  This  is  a  suit  in  tres- 
pass to  try  title,  filed  by  appellants,  War- 
ren J.  Graham,  a  minor,  by  and  through 
O.  A.  Graham,  his  father,  as  next  friend, 
and  O.  A.  Graham  for  himself,  against  M. 
H.  Cansler,  the  appellee.  Appellants  sought 
to  recover  101.14  acres  of  land  out  of  the 
John  W.  Lock  survey  in  Angelina  county, 
and  by  special  pleas  sought  to  set  aside  a 
sheriff's  deed,  made  under  an  execution  sale 
to  the  appellee  on  October  3,  1911.  Appel- 
lants sought  to  set  aside  said  deed: 

First  Upon  the  theory  that  the  appel- 
lant O.  A.  Graham,  against  whom  the  ap- 
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pellee,  M.  H.  Cansler,  had  previously  recover- 
ed a  judgment  in  the  county  court  for  $128, 
and  upon  which  judgment  the  execution  in 
question  was  issued,  had,  prior  to  the  levy 
of  said  execution,  conveyed  the  land  to  his 
son,  Warren  J.  Graham,  and  that  when  such 
conveyance  was  made,  he  was  solvent,  and 
that  therefore  the  execution  was  levied  upon 
property  which  was  not,  in  fact,  subject 
to  execution  to  satisfy  said  judgment 

Second.  Appellants  further  sought  to  set 
aside  the  sale  of  said  land  under  said  exe- 
cution, upon  the  alleged  ground  that  the 
sheriff's  sale  of  the  land  was  for  an  inade- 
quate price,  and  that  this  fact,  coupled  with 
the  following  Irregularities,  which  are  alleg- 
ed to  have  existed  In  the  Issuance  and  levy 
of  the  execution,  and  in  the  sale  of  the  land, 
was  sufficient  grounds  for  canceling  the  sale, 
and  deed  evidencing  the  same: 

(a)  Because  the  sheriff  did  not  ask  the 
judgment  debtor,  O.  A.  Graham,  to  point  out 
property,  nor  did  he  give  him  an  opportunity 
to  point  out  property  upon  which  to  levy 
said  execution. 

(b)  That  the  levy  and  sale  was  made  of 
real  estate  which  was  not,  in  fact,  in  the 
name  of  O.  A.  Graham,  and  that  he,  O.  A. 
Graham,  had  personal  property,  describing 
the  same,  which  he  would  have  pointed, 
out  had  he  been  given  an  opportunity,  and 
which  was  more  than  sufficient  in  value  to 
satisfy  said  judgment. 

(c)  That  the  sheriff  sold  land  belonging  to 
a  third  party  who  was  not  a  party  to  said 
judgment  when  O.  A.  Graham,  the  real  judg- 
ment debtor,  had  other  real  estate  in  the 
county  of  sufficient  value  to  pay  said  execu- 
tion, describing  such  real  estate. 

(d)  That  the  plaintiff,  M.  H.  •Cansler,  in- 
duced the  officer  to  levy  said  execution  upon 
the  land  in  question,  in  order  that  he  might 
purchase  It  at  an  inadequate  price,  pointing 
out  said  land  to  the  sheriff,  and  knowing 
that  no  other  bidders  would  participate. 

(e)  That  advertisement  of  the  sale  of  said 
land  was  not  in  the  manner  and  form  requir- 
ed by  law,  not  being  for  the  time  required, 
not  published  as  required,  and  in  fact  no 
legal  notice  was  given,  that  the  sheriff's 
return  thereon  is  insufficient,  Irregular,  and 
void,  in  that  the  return  is  in  form  one  re- 
quired in  the  seizure  and  sale  of  personal 
property,  and,  further,  that  the  description 
given  in  said  return,  as  well  as  in  the  no- 
tice of  sale  and  in  the  deed,  is  defective,  and 
does  not  properly  describe  the  land,  all  of 
which,  it  is  claimed,  caused  the  land  to  sell 
for  a  grossly  inadequate  price. 

The  answer  of  the  appellee  denied  all  the 
allegations  of  plaintiffs'  petition,  and  plead- 
ed that  the  sale  to  Warren  J.  Graham  by  O. 
A.  Graham  and  wife  was  made  to  defraud 
creditors,  and  was  therefore  void,  and  that 
O.  A.  Graham  was  in  truth  the  real  owner 
of  the  land. 

The  case  was  submitted  to  the  court  with- 
out a  jury,  and  on  the  30th  day  of  October, 


1915,  judgment  was  rendered  for  the  plain- 
tiff, setting  said  sale  aside,  and  canceling 
said  deed,  and  further  rendered  in  favor  of 
the  appellee,  that  he  recover  of  and  from  the 
defendant  $290.91,  which  amount  includea 
the  amount  of  the  original  judgment  in  the 
county  court  case,  under  which  the  execu- 
tion was  issued,  and  also  included  an  item 
of  $50,  which  represented  cost  of  improve- 
ments which  the  appellee,  Cansler,  put  up- 
on the  property,  and  the  balance  was  for 
taxes  and  other  items  of  expense  Incurred 
by  Cansler  during  the  time  he  had  said 
property  in  his  possession.  In  due  season 
the  appellants  filed  a  motion  to  reform  said- 
judgment,  and  re  tax  the  costs  which  had 
been  rendered  therein.  The  appellee  also 
filed  motion  for  a  new  trial.  On  the  29th 
day  of  November,  1915,  the  court  reversed 
its  former  judgment,  and  allowed  the  ap- 
pellee herein  to  recover  the  land  in  contro- 
versy. The  appellants  In  due  season  per- 
fected their  appeal,  and  the  cause  is  now 
before  us  for  review. 

The  record  discloses  the  following  facts: 
The  appellee,  M.  H.  Cansler,  sued  A.  L.  Gra- 
ham In  the  county  court  of  Angelina  coun- 
ty, and  on  the  29th  of  October,  1910,  recov- 
ered a  judgment  against  him  for  the  sum 
of  $128.05.  This  judgment  was  not  entered 
at  the  term  of  court  at  which  it  was  ren- 
dered, and  at  the  following  term,  in  April, 
judgment  was  entered  nunc  pro  tunc.  O.  A. 
Graham  and  wife  conveyed  the  land  in  con- 
troversy bo  Warren  J.  Graham  on  July 
18,  1911.  Execution  was  issued  on  said 
judgment  August  28, 1911,  and  on  September 
%  1911,  the  sheriff  levied  the  same  on  tne 
land  In  controversy,  and  on  October  3,  1911, 
sold  said  land  to  the  appellee,  M.  H.  Cans- 
ler, for  the  sum  of  $160,  and  forthwith 
executed  a  deed  on  the  same  day  to  ap- 
pellee, M.  H.  Cansler. 

The  first  assignment  of  error  attacked  the 
judgment  of  the  court  as  being  contrary  to 
the  law  and  the  evidence,  for  the  reason 
that  at  the  time  of  the  levy  of  said  execu- 
tion, the  property  did  not  belong  to  O.  A. 
Graham,  but  was  the  property  of  W.  J.  Gra- 
ham. Inasmuch  as  we  are  of  the  opinion 
that  the  execution  sale  must  be  set  aside 
for  the  reasons  hereinafter  stated,  regard- 
less of  the  question  of  the  true  ownership  of 
the  property,  we  do  not  deem  It  necessary  to 
determine  the  issue  raised  by  this  assign- 
ment, and  we,  therefore,  proceed  to  consider 
the  other  assignments  of  error.  The  second 
assignment  of  error  is  as  follows: 

"The  court  erred  in  rendering  judgment  for 
the  defendant  for  the  land  sued  for,  and  in  fa- 
vor of  the  plaintiffs,  for  the  evidence  shows  on 
the  trial  that  the  land  sued  for  was  sold  at  the 
sheriff's  sale  at  an  inadequate  price,  that  is, 
the  land  was  worth  at  the  date  of  said  sale,  as 
shown  by  the  testimony,  from  $500  to  $1,000, 
but  that  said  sale  was  tor  but  $160,  a  price  in- 
adequate, and  that  this  inadequate  price,  cou- 
pled with  irregularities  shown  by  the  testimony, 
that  is,  the  defendant  in  execution,  though  resid- 
ing in  the  county,  was  not  asked  nor  permitted 
to  point  out  any  property  subject  to  execution ; 
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that  M.  H.  Cansler,  the  plaintiff  in  said  execu- 
tion, did  point  out  the  property  levied  upon  and 
sold,  and  at  the  sale  purchased  same  for  the 
price  stated ;  that  the  defendant  in  said  execu- 
tion had  personal  property  sufficient  and  more 
to  satisfy  said  judgment ;  that  he  had  real  es- 
tate in  his  own  name  that  might  have  been  lev- 
ied upon,  instead  of  the  land  that  was  levied 
upon  ;  that  the  description  contained  in  the  no- 
tice of  sale  is  irregular,  insufficient,  and  fails 
to  properly  describe  the  land,  that  the  descrip- 
tion in  the  deed  offered  in  evidence  is  insuffi- 
cient, irregular,  and  does  not  properly  describe 
the  land  sued  for ;  that  the  execution  did  not 
identify  the  judgment  sued  on  as  the  basis  for 
its  issuance;  ■*  *  *  and  that  because  of  all, 
each  and  every  one,  of  said  irregularities,  an 
inadequate  price  was  caused  at  said  sheriff's 
sale.  •  •  *" 

LI]  The  rule  is  well  settled  in  this  state 
that  any  inadequacy  of  price  in  an  execution 
sale,  in  connection  with  additional  facts  show- 
ing fraud,  irregularity,  or  other  circumstanc- 
es calculated  to  prevent  the  property  from 
bringing  something  like  Its  reasonable  value 
will  avoid  the  sale.  Moore  v.  Miller,  155 
S.  W.  575. 

No  briefs  have  been  filed  in  this  case  by  the 
appellee.  If  the  statements  contained  in  this 
assignment  of  error  are  supported  by  the  evi- 
dence, It  will  be  necessary  to  reverse  this 
case,  and  we  therefore  proceed  to  examine 
the  record  in  that  respect 

[2]  The  land  sold  at  the  sheriff's  sale  for 
$160.  The  oral  testimony  on  the  value  of  the 
land  ranges  from  $500  to  $1,000.  The  price 
of  the  land  brought  at  the  sheriff's  sale  is 
therefore  Inadequate,  and  is  not  a  fair  and 
reasonable  price  for  said  land. 

[3]  It  further  appears  from  the  record 
that  judgment  was  originally  rendered  in 
the  county  court  in  the  case  of  Cansler  v. 
O.  A.  Graham,  on  October  29,  1910,  but  was 
never  entered,  and  on  April  17,  1911,  a  nunc 
pro  tunc  judgment  was  entered.  The  execu- 
tion refers  to  and  describes  only  a  judgment 
of  date  October  29, 1910,  and  does  not  recite 
the  nunc  pro  tunc  character  of  the  judgment. 
If  a  prospective  purchaser  were  to  rely  upon 
the  recital  in  said  execution  as  to  the  date  of 
said  Judgment,  and  refer  to  the  minutes  of 
the  October  term  of  the  county  court  in  an 
effort  to  examine  the  judgment,  as  a  basis  for 
the  issuance  of  the  execution,  he  would  not 
find  the  judgment  recorded  at  that  term  of 
court  The  description  of  the  judgment  Is 
therefore,  not  correct  No  judgment  being 
found  on  the  minutes  of  the  court  for  the 
October  term  would,  in  all  probability,  af- 
fect the  determination  of  a  prospective  pur- 
chaser in  making  a  bid  on  said  property. 
At  least,  we  are  not  of  the  opinion  that  such 
a  circumstance  would  not  have  that  effect. 

It  further  appears  from  the  record  that 
O.  A.  Graham  possessed  personal  property  of 
a  sufficient  amount  to  pay  said  judgment,  but 
that  he  was  not  given  an  opportunity  to 
point  out  property  upon  which  to  levy  said 
execution,  but  that,  on  the  other  hand,  the 
appellee,  M.  H.  Cansler,  pointed  out  the  spe- 


cific property  Involved  in  this  snit,  and  direct- 
ed the  sheriff  to  levy  the  execution  thereon. 

It  also  appears  that  the  return  made  on 
the  execution  describes  the  property  so  de- 
fectively as  to  make  it  Impossible  to  run  out 
its  lines,  and  therefore  it  cannot  be  Identified 
on  the  ground.  This  same  defective  descrip- 
tion also  appears  in  the  deed  executed  by 
the  sheriff  to  the  said  M.  H.  Cansler. 

For  these  reasons,  we  are  of  the  opinion 
that  the  above  assignment  is  well  taken,  and 
should  be  sustained.  Cleveland  v.  Simpson, 
77  Tex.  96,  13  S.  W.  851;  Capps  &  Cantey 
v.  Leachman,  90  Tex.  499,  39  S.  W.  917,  59 
Am.  St  Rep.  830;  Collins  v.  Hines,  100  Tex. 
304,  99  S.  W.  401;  House  v.  Robertson,  89 
Tex.  681,  86  S.  W.  251;  Irvin  v.  Ferguson, 
83  Tex.  491,  18  S.  W.  820;  White  v.  Taylor, 
46  Tex.  Civ.  App.  471,  102  S.  W.  748. 

It  further  appears  from  the  record  that 
the  appellant  tendered  into  court  the  sum  of 
$210,  being  the  amount  of  said  judgment  re- 
covered in  the  county  court  in  the  cause  of 
Cansler  v.  O.  A.  Graham,  with  Interest  there- 
on, and  costs  of  suit  to  the  date  of  the  fil- 
ing of  the  petition  in  this  cause. 

Our  action  In  sustaining  the  second  assign- 
ment of  error  disposes  of  this  case,  and  there- 
fore we  do  not  deem  it  necessary  to  set  out 
in  detail,  nor  to  discuss  appellants'  other  as- 
signments of  error.  They  are  all  well  taken, 
and  are  sustained. 

[4]  This  cause  having  been  fully  developed 
in  the  lower  court,  it  is  our  duty  to  render 
such  judgment  as  the  trial  court  should 
have  rendered.  It  is  therefore  adjudged  that 
appellants  recover  the  land  in  controversy, 
and  that  said  execution  sale  be  set  aside,  and 
the  sheriff's  deed  be  canceled.  It  is  further 
adjudged  that  the  appellee  recover  of  and 
from  O.  A.  Graham  and  Warren  J.  Graham 
the  sum  of  $210,  which  is  now  in  the  registry 
of  the  court;  and  it  Is  so  ordered. 

Reversed  and  rendered. 


GENERAL  BONDING  &  CASUALTY  INS. 

CO.  v.  McQUERRT  et  al.    (No.  1092.) 
(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
Jan.  17,  1917.) 

1.  Schools  and  School  Districts  igrnSl 
Contracts — Bin dino  Fokce. 

A  school  board  was  not  bound  by  the  con- 
tracts of  a  party  secured  by  a  bonding  company 
to  complete  the  school  building  for  the  contrac- 
tor for  which  the  bonding  company  had  been 
surety,  nor  was  the  party  himself  bound  by  the 
school  board's  contract  with  the  bonding  com- 
pany; the  contracts,  though  made  with  refer- 
ence to  each  other,  being  independent  under- 
takings between  different  parties. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  55  200,  201;  Dec 
Dig.  <S=>84.] 

2.  Customs  and  Usages  <8=>15(2)— Construc- 
tion of  Contracts—  "Working  Days." 

Where  a  contract  for  the  completion  of  a 
school  building,  the  original  contractor  for  which 
had  defaulted,  provided  that  the  work  should  be 
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do^e  in  00  working  days,  freezing  weather  was 

excluded;  there  being  a  custom  with  reference  to 
the  meaning  of  "working  days,"  where  the  use 
of  brick  and  cement  enter  into  the  work  in  win- 
ter time  or  freezing  weather,  though  had  there 
been  no  usage  or  custom  in  the  use  of  the  words 
their  ordinary  meaning  would  have  been  ap- 
plied. 

[Ed.  Note. — For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  {  32;  Dec.  Dig.  «=»16(2); 
Evidence,  Cent.  Dig.  f  1946.]  1 

8.  Contracts  <8=>152  —  Evidence  «=>456  — 
Meaning  of  Lanouage— Parol  Evidence. 
Words  in  a  contract  will  be  given  their 

ordinary  meaning,  unless  used  in  a  special  sense, 

and  parol  evidence  is  frequently  permitted  to 

show  they  were  so  used. 
{Ed.  Note. — For  other  cases,  see  Contracts, 

Cent.  Dig.  J|  732.  733,  738;  Dec  Dig.  «=>152; 

Evidence,  Cent  Dig.  §f  2105,  2106;  Dec.  Dig. 

4.  Schools  and  School  Districts  €=»85  — 
Building  Contracts  —  Surety  —  Comple- 
tion of  Work — Liability. 
Where  defendant,  surety  for  the  defaulting 
contractor  for  a  school  building,  contracted  with 
plaintiff  to  complete  the  work  within  a  stated 
time,  plaintiff  on  performance  within  the  time 
could  recover  the  balance  of  the  price  agreed 
on  from  defendant  where  he  was  defeated  out  of 
part  of  the  money  held  by  the  school  board  to 
pay  on  the  contract  because  of  defendant's  fail- 
ure to  procure  an  extension  of  time  for  perform- 
ance from  the  school  equal  to  the  time  allowed 
plaintiff  for  doing  the  work. 

[Ed.  Note.— Por  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |  202;  Dec.  Dig. 
<8— >85»] 

Appeal  from  District  Court,  Donley  Coun- 
ty; Hugh  L.  Umphres,  Judge. 

Suit  by  A.  J.  McQuerry  and  others  against 
the  General  Bonding  &  Casualty  Insurance 
Company,  wherein  the  Bonding  Company 
made  the  Clarendon  Independent  School  Dis- 
trict a  party.  From  a  Judgment  for  McQuer- 
ry against  the  Bonding  Company  and  for  the 
School  District  as  to  the  Bonding  Company's 
cross-action,  the  Bonding  Company  appeals. 
Affirmed. 

Locke  &  Locke,  of  Dallas,  for  appellant 
A.  T.  Cole,  of  Clarendon,  tor  appellees. 

HUFF,  C.  J.  A.  J.  McQuerry  brought  suit 
against  the  General  Bonding  &  Casualty  In- 
surance Company  tor  the  sum  of  $720,  alleg- 
ed to  be  due  him  under  a  contract  with  the 
company  for  the  completion  of  a  school  build- 
ing in  Clarendon,  Tex.  The  bonding  company 
made  the  schdbl  district  a  party  to  the  suit, 
and  prayed  that  it  might  be  adjudged  to  pay 
to  the  plaintiff  such  sum  as  might  be  still 
owing  on  the  contract  after  a  proper  deduc- 
tion as  damages  tor  delay,  and  that  It  be  ex- 
onerated from  liability  to  the  plaintiff  or  the 
school  district 

The  Clarendon  Independent  school  district 
entered  into  a  contract  with  W.  P.  Cooper 
for  the  construction  of  a  school  building  In 
the  town  of  Clarendon,  Tex.,  tor  the  consid- 
eration of  118,600.  He  furnished  a  bond  to 
secure  the  performance  of  said  contract  with 
the  General  Bonding  &  Casualty  Insurance 
Company  as  surety.  Cooper  defaulted  In  the 


performance  of  his  contract,  and  the  bonding 
company  undertook  to  secure  the  completion 
of  the  building.  On  September  30,  1913,  It 
entered  into  a  contract  with  A  J.  McQuerry, 
the  plaintiff,  whereby  the  latter  undertook  to 
complete  the  building  according  to  the  orig- 
inal Cooper  contract  within  90  working  days 
thereafter.  On  October  1,  1913,  the  school 
district,  In  consideration  of  $375,  to  it  paid 
by  the  bonding  company,  extended  the  time  of 
the  bonding  company  90  days  thereafter  tor 
the  completion  of  said  school  building.  The 
contract  between  the  bonding  company  and 
the  school  district  was  evidenced  by  an  order 
entered  upon  the  minutes  of  the  school  board. 
By  the  terms  of  the  contract  McQuerry  was 
to  complete  the  building  tor  a  consideration 
of  $12,650,  $11,778  of  which,  being  the  amount 
of  the  original  contract  price  still  in  the 
hands  of  the  school  district,  he  agreed  to  re- 
ceive from  the  school  district  $872  of  the 
contract  price  was  to  be  paid  to  him  by  the 
bonding  company  upon  the  completion  of  the 
building.  The  bonding  company  paid  him 
upon  the  completion  the  sum  of  $872,  as  stip- 
ulated In  the  contract,  and  before  the  com- 
pletion of  the  school  building  he  was  paid  by 
the  school  district  all  of  the  sum  of  $11,778 
except  the  sum  of  $720,  which  the  district 
withheld  from  him  as  demurrage  for  a  claim- 
ed delay. 

The  case  was  tried  before  the  court  with- 
out a  jury,  resulting  in  a  judgment  in  favor 
of  McQuerry  against  the  bonding  company 
for  $636,  and  in  favor  of  the  school  district 
as  to  the  cross-action  asserted  by  the  bonding 
company. 

In  answer  to  the  first  assignment  and  the 
propositions  thereunder,  to  the  effect  that  the 
contract  entered  into  between  the  appellant 
and  McQuerry  and  the  resolution  by  the 
school  board  of  the  Clarendon  Independent 
school  district  should  be  read  together  and 
construed  as  one  instrument,  and  that  the 
school  board,  in  its  resolution,  should  be  held 
to  have  made  a  contract  giving  90  working 
days  instead  of  90  days  from  the  date  there- 
of: Without  discussing  the  questions  of  law 
sought  to  be  presented,  we  think  It  is  suffi- 
cient to  find  that  the  evidence  will  support 
the  finding  of  the  court  that  the  school  board 
did  not  pass  the  resolution  or  make  a  con- 
tract with  the  bonding  company  with  refer- 
ence to  the  McQuerry  contract,  and  that  it 
did  not  see  It  and  did  not  agree  to  give  90 
working  days  in  which  to  complete  the  con- 
tract 

[1]  Being  between  different  parties,  the 
school  board  would  not  be  bound  by  McQuer- 
ry's  contracts,  or  McQuerry  bound  by  the 
school  board's  contract  with  appellant.  They 
were  not  made  with  reference  to  each  other, 
but  were  Independent  undertakings  between 
different  parties.  It  is  doubtless  true,  if  they 
had  been  made  with  reference  to  each  other 
and  with  a  knowledge  of  the  provisions  of 
each,  the  court  should  have  construed  them 
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together  with  reference  to  the  time  In  which 
the  building  was  to  be  completed.  If  we  shall 
consider  that  Smith's  testimony  was  in  fact 
considered  by  the  court,  there  is  yet  testi- 
mony contrary  to  his  statements.  We  shall 
not  undertake  to  say  at  this  time  whether 
his  testimony  should  be  considered  as  part 
of  the  statement  of  facts,  when  it  Is  only 
shown  in  the  record  by  bill  of  exception. 

The  second,  third,  and  fourth  assignments 
present  as  error  on  the  part  of  the  court  in 
permitting  the  Introduction  of  testimony  as  to 
the  custom  and  usage  with  reference  to  the 
meaning  of  "working  days"  In  buildings 
where  the  use  of  brick  and  cement  enter  into 
the  work  in  the  winter  time  or  freezing 
weather.  It  is  shown  by  the  evidence  that 
freezing  weather  will  spoil  the  work  in  the 
laying  of  brick  and  in  cement  work,  and  that 
it  will  loosen  the  work;  that  it  kills  the 
strength  of  cement  which  would  be  required 
to  be  removed  before  work  could  proceed. 
There  is  no  contention  in  the  brief  that  no 
such  custom  and  usage  prevail  as  testified  to 
with  reference  to  what  was  meant  by  "work- 
ing days"  in  this  kind  of  a  contract.  It  is 
contended  by  appellant  that  a  working  day, 
as  ordinarily  used  in  charter  parties,  ex- 
cludes Sundays  and  holidays,  but  not  rainy 
or  stormy  days,  citing  8  Words  and  Phrases, 
7521.  The  courts  appear  to  hold  in  those 
cases  that  its  ordinary  use  by  charter  parties 
is  as  stated  in  the  citation. 

[2]  The  testimony  in  this  case  warrants 
the  conclusion  that  working  days,  in  their 
ordinary  use,  in  building  of  brick  and  cement, 
exclude  freezing  weather,  for  the  reason  that 
such  weather  spoils  the  work.  The  witnesses 
say  that  all  contractors  so  understand  and 
use  the  words,  and  that  both  parties  In  this 
case  so  understood  it  when  the  contract  was 
entered  into.  The  contract  in  this  case  must 
be  read  in  the  light  of  the  circumstances  un- 
der which  it  was  made.  The  parties,  we 
must  assume,  knew  the  usage  of  the  words 
relative  to  the  kind  of  work  to  be  done  when 
the  contract  was  made,  and  certainly  so  If 
both  so  understood  It  This  custom  In  so  us- 
ing a  word  explains  the  meaning  of  the  con- 
tract by  the  use  of  the  term.  If  there  was 
no  usage  or  custom  in  the  use  of  such  words 
their  ordinary  meaning  will  be  applied. 

[3]  Words  will  be  given  their  ordinary 
meaning  unless  they  were  used  in  a  special 
sense,  and  parol  testimony  is  frequently  per- 
mitted to  show  they  were  so  used.  Dwyer  v. 
Brenbam,  70  Tex.  30,  7  S.  W.  59S ;  Insurance 
Co.  v.  Keymershoffer,  56  Tex.  234;  Walker 
v.  Armstrong,  54  Tex.  609;  Hallway  Co.  v. 
Henry,  65  Tex.  685.  Words  and  Phrases,  vol. 
8,  cites  a  case  as  holding  that  working  days 
within  the  usage  of  the  salt  trade  in  refer- 
ence to  the  number  of  working  days  allowed 
to  unload  a  cargo  of  salt  does  not  include 
rainy  days ;  as  salt  is  not  removable  without 
damage  during  such  weather. 

The  fifth  assignment  is  to  the  court's  find- 


ing of  fact  excluding  days  of  freezing  weath- 
er in  computing  the  number  of  working  days. 
The  propositions  here  urged  are  the  same  as 
under  the  preceding  assignments  and  are 
overruled  for  the  reasons  above  given. 

The  sixth  assignment  is  overruled  for  the 
reasons  given  in  overruling  the  first  assign- 
ment. 

[4]  The  seventh  assignment  is  overruled. 
The  appellant  agreed  with  appellee  to  pay 
him  a  stipulated  price  for  the  construction  of 
the  building;  he  to  finish  the  work  in  a 
given  period  of  time  of  working  days.  The 
school  board  had  only  given  an  extension  to 
appellant  of  90  days  to  complete  the  build- 
ing. It  was  the  duty  of  appellant  to  have 
procured  the  same  time  from  the  board  that 
it  gave  McQuerry  In  which  to  do  the  work, 
and  having  failed  to  do  so,  under  the  orig- 
inal contract,  McQuerry  was  defeated  out  of 
the  full  sum  of  money  held  by  the  school 
board  to  pay  upon  the  contract,  when,  as  a 
matter  of  fact,  he  had  performed  his  part  of 
the  contract  with  the  bonding  company.  This 
was  not  his  fault,  but  was  owing  to  appel- 
lant's own  neglect  or  oversight  In  procuring 
a  proper  contract  from  the  school  board.  It 
must  therefore  suffer  the  loss. 

The  judgment  is  affirmed. 


GUITAR  v.  FIRST  STATE  BANK  OF 
HERMLBIGH  et  aL   (No.  8470.) 

(Court  of  Civil  Appeals  of  Texas.   Ft.  Worth. 
Nov.  18,  1916.   Rehearing  Denied 
Jan.  6,  19170  , 

1.  Set-Ojt  AND  COUNTMCLAUf  «=>29(2)  — 
Counterclaim — Relation  to  Cause  or  Ac- 
tion. 

In  an  action  for  possession  of  cotton  seed, 
brought  by  the  vendor  of  the  gin,  who  held 
vendor's  lien  notes,  and  claimed  the  seed  was 
purchased  for  him,  against  a  bank  which  pur- 
chased the  seed  from  the  operator  of  the  gin, 
and  which  alleged  that  it  had  furnished  money 
to  its  codefendant  to  purchase  the  cotton  seed 
in  question,  which  such  defendant  had  after- 
wards transferred  to  it  on  account  of  the  debt, 
its  claim  for  the  money  so  advanced  would 
support  a  counterclaim  within  Vernon's  Sayles* 
Ann.  Civ.  St.  1914,  art.  1330,  requiring  a  coun- 
terclaim to  be  founded  on  a  cause  arising  out  of, 
incident  to,  or  connected  with,  the  plaintiff's 
cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  5  60;  Dec.  Dig.  <S=» 
29(2).] 

2.  Pbincipal  and  Agent  cj=>132(l>— Liabili- 
ty of  Pbincipai/— Acts  of  Agent. 

Where  the  operator  of  a  cotton  gin  borrowed 
money  from  a  bank  during  one  season  and  the 
account  stood  in  his  name,  the  bank  was  not  es- 
topped, during  a  subsequent  season,  to  recover 
from  a  third  person,  who  had  sold  the  gin  and 
held  vendor's  lien  notes  thereon,  the  amount  of 
such  account  where  such  third  person's  agent, 
at  the  close  of  the  first  season,  agreed  that  the 
account  Bhould  stand  in  the  name  of  the  original 
debtor,  but  that  his  principal  should  be  liable 
therefor. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §§  459,  467-169,  471;  Dec. 
Dig.  ®=»132(1).] 
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3.  Seqttestbation  <3=16  —  Pleading  and 
Pboof — Variance. 

In  an  action  for  recovery  of  possession  of 
cotton  seed,  where  a  defendant  bank  alleged  that 
it  held  an  indebtedness  against  the  plaintiff  for 
money  advanced  and  used  for  his  benefit,  the 
mere  fact  that  a  dishonored  draft  made  by  the 
principal  defendant  upon  the  plaintiff  was  also 
set  up  by  the  bank  did  not  present  a  variance. 

[Ed.  Note. — For  other  cases,  see  Sequestration, 
Cent  Dig.  g{  33,  34;  Dec.  Dig.  <8=»18.] 

4.  Costs  ®=»60— Allowance  of  Costs— Pbov- 
mo  Title  to  Allowance. 

Where  plaintiff,  in  an  action  to  recover  cot- 
ton seed,  was  decreed  possession  thereof,  but  the 
judgment  also  required  him  to  pay  to  a  bank, 
claiming  an  account  against  him,  the  amount  of 
such  claimed  account  which  he  had  refused  to 
pay,  thus  requiring  suit  and  interpleading  of 
other  parties,  adjudging  costs  incurred  by  the 
bank  against  it  and  all  other  costs  against  the 
plaintiff  was  not  unjust. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  §§  261-271;  Dec.  Dig.  «=>60.] 

Appeal  from  District  Court,  Taylor  Coun- 
ty; Thomas  L.  Blanton,  Judge. 

Suit  by  John  Guitar  against  the  First  State 
Bank  of  Hermleigh  and  others.  Judgment 
for  plaintiff  In  part  and  against  him  on  the 
counterclaim  of  the  named  defendant,  and 
plaintiff  appeals.  Affirmed. 

Hardwicke  &  Chambers,  of  Abilene,  and 
Theodore  Mack,  of  Ft  Worth,  for  appellant 
Higgins  &  Hamilton,  of  Snyder,  and  C.  O. 
Whltten,  of  Abilene,  for  appellees. 

DUNKLIN,  J.  During  the  ginning  season 
of  1913-14,  J.  A  Bills  operated  a  cotton  gin 
In  the  town  of  Hermleigh.  In  order  to  do  so, 
money  was  borrowed  from  time  to  time  from 
tiie  First  State  Bank  of  Hermleigh,  and  on 
December  1,  1913,  the  account  showed  that 
there  was  due  the  bank  the  sum  of  $390.19. 
T.  H.  Bills,  with  the  assistance  of  his  son, 
J.  A  Bills,  took  charge  of  the  same  gin  and 
operated  it  during  the  season  of  1914-15.  He 
also  assisted  his  son  In  the  operation  of  the 
gin  during  the  previous  season.  Money  was 
advanced  by  the  same  bank  to  T.  H.  Bills 
for  the  purpose  of  baying  cotton  seed,  and 
paying  the  operating  expenses  of  the  gin  dur- 
ing the  latter  season,  and  upon  the  account 
for  such  advancements,  there  was  a  balance 
due  on  January  4,  1915,  of  $674.26.  In  set- 
tlement of  the  two  accounts  mentioned  for 
the  two  seasons,  T.  H.  Bills  conveyed  to  the 
bank  two  cars  of  cotton  seed.  The  bank  then 
sold  the  seed  to  Hugh  Moore  and  shipped  the 
same  to  Abilene,  with  drafts  attached  for 
the  purchase  money.  When  the  seed  reached 
Abilene,  John  Guitar  instituted  a  suit  against 
the  bank,  T.  H.  Bills,  Hugh  Moore,  and  the 
Texas  &  Pacific  Railway  Company,  who  was 
in  possession  of  the  seed,  to  recover  the  same, 
and  at  the  same  time  sued  out  a  writ  of  se- 
questration, which  was  levied  upon  the  seed 
Later,  and  pending  the  suit,  by  order  of  the 
court  the  seed  was  sold  as  perishable  prop- 
erty, and  the  proceeds  deposited  in  court  to 
await  the  outcome  of  the  suit    The  bank 


filed  an  answer,  in  which  It  claimed  title  to 
the  property  by  virtue  of  its  purchase  from 
T.  H.  Bills,  and  the  fact  that  Moore  had 
never  paid  the  purchase  price  therefor.  The 
bank  further  alleged  that  In  purchasing  the 
seed  from  It  Moore  bad  In  fact  acted  as  the 
agent  of  John  Guitar,  by  whom  he  was  em- 
ployed, and  had  fraudulently  concealed  such 
agency  for  the  purpose  of  having  the  seed 
shipped  to  Abilene  In  order  that  suit  might 
be  instituted  in  Taylor  county  therefor  by 
John  Guitar,  his  principal,  rather  than  In 
Scurry  county,  the  domicile  of  the  bank.  In 
the  alternative,  the  bank  pleaded  the  two  ac- 
counts referred  to  above  for  the  two  ginning 
seasons,  and  prayed  for  judgment  thereon 
against  John  Guitar  In  the  event  he  should 
recover  title  to  the  two  cars  of  cotton  seed. 
Judgment  was  rendered  In  favor  of  the  plain- 
tiff for  title  and  possession  of  the  cotton  seed, 
and  with  an  order  directing  the  clerk  to  pay 
over  the  proceeds  thereof  on  deposit  in  court 
to  him.  Judgment  was  also  rendered  in 
favor  of  the  bank  on  Its  counterclaim  against 
Guitar  for  the  amounts  of  the  two  accounts, 
and  from  that  judgment  the  plaintiff  has" 
appealed. 

The  judgment  also  disposed  of  the  other 
defendants  in  the  suit,  but  the  Judgment  in 
that  respect  will  not  be  further  noticed  as 
the  errors  assigned  relate  only  to  the  judg- 
ment on  the  counterclaim  in  favor  of  the 
bank. 

[1]  The  first  complaint  made  upon  this  ap- 
peal is  of  the  judgment  for  the  amount  of  the 
account  due  on  December  1,  1913,  Incurred 
during  the  first  ginning  season.  By  different 
assignments,  it  is  insisted  that  neither  of 
the  eccounts  for  which  judgment  was  ren- 
dered could  be  urged  as  a  counterclaim  to 
the  present  suit,  since  plaintiff's  suit  was 
a  suit  for  title  to  the  cotton  seed,  and  those 
accounts  were  not  founded  on,  nor  arose  out 
of,  nor  were  incident  to,  nor  connected  with, 
plaintiff's  cause  of  action,  as  was  necessary 
to  be  shown  in  order  to  bring  the  counter- 
claim within  the  meaning  of  article  1330, 
Vernon's  Sayles'  Texas  Civil  Statutes.  The 
facts  recited  already,  In  connection  with  the 
further  claim,  supported  by  pleading  and 
evidence,  that  the  principal  part  of  the  ac- 
count for  the  last  ginning  season  was  for 
money  advanced  to  Bills  and  used  by  him,  in 
part,  for  the  purchase  of  the  cotton  seed  in 
question,  we  think  clearly  bring  the  counter- 
claim within  the  provisions  of  the  statute  re- 
ferred to. 

The  evidence  shows  that  prior  to  the  trans- 
actions with  the  bank,  plaintiff  had  sold  the 
gin  to  T.  H.  Bills  and  held  vendor's  lien 
notes  for  the  purchase  money,  and  with  the 
understanding  that  two-fifths  of  the  amount 
realized  from  ginning,  less  costs  of  bagging 
and  ties,  should  be  deposited  In  the  Herm- 
leigh bank  to  plaintiff's  credit  and  in  part 
payment  of  the  purchase-money  notes.  From 
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the  evidence  it  seems  that  T.  H.  Bills  did  not 
have  the  money  necessary  to  pay  operating 
expenses  of  the  gin,  and  to  buy  cotton  seed- 
in  connection  therewith,  and  that  all  cotton 
seed  purchased  by  him  was  purchased  for  the 
plaintiff  Guitar. 

It  is  insisted  that  the  evidence  was  insuffi- 
cient to  sustain  a  verdict  in  favor  of  the 
bank  for  the  account  of  $390.19  advanced 
during  the  first  ginning  season.  This  con- 
tention is  overruled  as  the  testimony  of  W. 
W.  Echols,  cashier  of  the  bank,  especially  In 
connection  with  the  testimony  of  T.  H.  Bills, 
was  ample  to  sustain  a  finding  that  the  plain- 
tiff, through  his  agent  Moore,  authorized 
the  bank  to  extend  the  credit  to  J.  A.  Bills 
for  the  money  so  advanced,  and  agreed  to 
pay  the  same.  Appellant  contends  that  the 
fact  that  the  account  was  run  in  the  name  of 
J.  A.  Bills,  and  not  in  the  name  of  the  plain- 
tiff, in  connection  with  the  further  fact  that, 
in  the  written  contract  between  the  plaintiff 
and  T.  H.  Bills  for  the  operation  of  the  gin 
during  the  second  season  mentioned,  provi- 
sion was  made  for  the  payment,  out  of  the 
proceeds  of  the  operation  of  the  gin,  of  the 
account  incurred  during  the  first  ginning  sea- 
son, which  was  described  as  an  indebtedness 
due  by  Bills,  and  a  copy  of  which  contract 
was  turned  over  to  the  bank  as  soon  as  It 
was  executed,  was  conclusive  against  the 
bank  with  respect  to  its  counterclaim  for  the 
amount  of  that  account 

[2]  According  to  testimony  offered  by  the 
bank,  it  was  agreed  between  all  the  parties 
in  Interest  that  the  account  for  the  season  of 
1913  should  be  run  in  the  name  of  J.  A.  Bills 
for  the  use  and  benefit  of  plaintiff  Guitar, 
who  would  be  liable  therefor.  The  contract 
last  referred  to  was  executed  August  31, 1914, 
after  the  accrual  of  the  account  for  the  previ- 
ous season,  and  the  acceptance  by  the  bank 
of  notice  of  that  contract  and  further  ad- 
vancements by  it  thereunder  for  the  second 
season  could  not,  under  the  evidence  in  the 
case,  have  the  effect  of  an  estoppel  against  the 
bank  to  claim  that  plaintiff  was  liable  for  the 
previous  account,  nor  could  it,  in  connection 
with  the  fact  that  the  previous  account  was 
charged  In  the  name  of  J.  A.  Bills,  have  the 
effect,  as  a  matter  of  law,  to  destroy  the  force 
of  the  testimony  Introduced  by  the  bank,  to 
the  effect  that  Moore,  as  agent  *>t  Guitar, 
agreed  to  pay  the  account  incurred  during 
the  first  ginning  season. 

[3]  It  is  insisted  that  there  is  a  fatal  vari- 
ance between  the  bank's  allegations  relative 
to  the  account  for  the  first  ginning  season  and 
the  proof.  This  contention  is  predicated  upon 
the  theory  that  the  defendant's  right  of  ac- 
tion was  based  alone  upon  the  draft  drawn  by 
J.  A.  Bills  upon  the  plaintiff  for  the  amount 


of  the  account  which  was  dishonored,  and 
that  that  draft  was  alleged  by  the  bank  as  a 
part  of  its  cause  of  action  against  the  plain- 
tiff. There  is  no  merit  In  the  contention, 
since,  in  addition  to  the  allegations  of  the 
draft,  It  was  also  alleged  that  the  indebted- 
ness evidenced  by  the  account  was  Incurred 
by  J.  A  Bills  as  the  duly  authorized  agent  of 
Guitar,  and  that  the  money  advanced  by  the 
bank  thereon  was  used  for  his  benefit,  and 
there  was  testimony  sufficient  to  support 
those  allegations. 

Upon  the  trial,  plaintiff  requested  a  per- 
emptory instruction  in  bis  favor  for  title  to 
the  cotton  seed,  and  also  in  favor  of  the  bank 
against  him  for  the  sum  of  $674.26,  the  same 
being  the  amount  admitted  to  be  due  on  the 
account  for  the  second  ginning  season.  The 
Judgment  on  the  account  last  named  was  In 
the  exact  amount  so  admitted.  Hence  appel- 
lant Is  in  no  position  to  complain  that  the 
same  Is  unjust,  and  in  fact  makes  no  such 
complaint. 

[4]  All  costs  incurred  by  the  bank  were  ad- 
Judged  against  It,  while  all  other  costs  were 
adjudged  against  the  plaintiff,  Guitar.  Ap- 
pellant insists  that  all  the  costs  should  have 
been  adjudged  against  the  bank,  in  view  of 
the  fact  that  the  plaintiff  recovered  title  to 
the  cotton  seed  for  which  he  sued,  and  which 
was  wrongfully  withheld  from  him  by  the 
bank,  and  no  facts  were  should  which  consti- 
tuted a  sufficient  cause  to  adjudge  the  costs 
otherwise.  As  plaintiff  had  repeatedly  refus- 
ed the  payment  of  the  account  of  $390.19  for 
the  first  ginning  season,  thus  rendering  a  suit 
necessary  to  recover  the  same,  and  as  It  ap- 
pears from  Moore's  own  testimony  that  In 
purchasing  the  seed  from  the  bank  he  was 
acting  as  the  agent  of  plaintiff,  whose  inter- 
est was  undisclosed,  and  as  the  interpleading 
of  him  and  the  Texas  &  Pacific  Railway  com- 
pany was  the  result  of  such  act  on  his  part, 
and  as  the  interpleading  of  defendant  Bills 
resulted  from  a  denial  by  plaintiff  of  the  ac- 
count for  the  first  ginning  season,  we  can- 
not say  that  the  action  of  the  court  In  ad- 
Judging  the  costs  as  was  done  was  unjust  to 
the  plaintiff. 

Several  cross-assignments  of  error  have 
been  presented  by  the  bank,  which  we  will 
overrule  without  discussion,  in  view  of  the 
statement  made  by  counsel  for  the  bank  in 
his  oral  argument  that  he  would  not  insist 
upon  the  same,  if  all  of  appellant's  assign- 
ments of  error  should  be  overruled. 

For  the  reasons  indicated,  the  judgment  of 
the  trial  court  as  between  the  plaintiff  and 
appellee  bank  Is,  in  all  things,  affirmed,  and 
the  Judgment,  as  between  the  other  parties 
to  the  suit,  is  undisturbed. 
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CITY  Or  FT.  WORTH  ▼.  BURGESS. 
(No.  8464.) 

(Court  of  Civil  Appeals  of  Texas.   Ft.  Worth. 
Nov.  25,  1916.   Rehearing  Denied 
Jan.  6,  1917.) 

1.  Waters  and  Water  Courses  *=>179(4)— 
Action  for  Overflowing  Land  —  Evi- 
dence. 

In  action  for  overflowing  of  lands  caused  by 
reservoir  construction,  evidence  held  sufficient 
to  show  the  market  value  of  the  land  immediate- 
ly before  and  immediately  after  the  construc- 
tion of  the  dam. 

WEd.  Note.— For  other  cases,  Bee  Waters  and 
ater  Courses,  Gent  Dig.  H  250,  263;  Dec 
Dig.  «=>17»(4)J 

2.  Waters  and  Water  Courses  «J=»179(4)— 
Evidence. 

Absolute  certainty  is  not  required  in  proving 
the  amount  of  damages,  in  actions  for  injuries 
to  land  from  overflow,  bat  it  is  sufficient  if  such 
proof  enables  the  jury  to  assess  the  damages 
with  reasonable  certainty. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  250,  263:  Dec. 
Dig.  «=>179(4).] 

3.  Evidence  «=s>571(7)— Opinion  Evidence- 
Experts. 

In  an  action  for  damage  to  property,  the 
jury  is  not  confined  to  the  estimates  of  value  of 
such  property  by  experts,  where  facts  are  es- 
tablished from  which  the  jury  may  reach  a 
reasonable  conclusion  tested  by  common  knowl- 
edge and  experience. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  2397 ;  Dec.  Dig.  <8=>571(7).] 

4.  Waters  and  Water  Courses  <s=»178(2>— 
Overflowing  Land— Damages. 

In  action  for  damages  to  farm  by  dam  caus- 
ing overflow  of  part  of  it,  the  damages  recovera- 
ble are  the  difference  between  the  market  value 
of  the  entire  tract  immediately  before  and  im- 
mediately after  the  dam  construction. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  255;  Dec.  Dig. 
<8=»178(2);   Damages,  Cent.  Dig.  §  276%.] 

5.  Evidence  «3=s5(2)-^Judicial  Knowledge- 
Value  of  Farm  Lands. 

It  is  matter  of  common  knowledge  that  a 
reasonable  amount  of  pasture  land  when  sold 
in  connection  with  a  farm  has  a  higher  market 
value  than  when  sold  otherwise. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  4 ;  Dec.  Dig.  <8=>5(2).] 

6".  Waters  and  Water  Courses  <S=>179(8)— 
Injury  to  Land— Damages. 
In  determining  the  damages  to  land  from 
construction  of  a  dam  causing  its  overflow,  the 
plaintiff  can  have  the  jury  consider  the  prior 
market  value  of  his  land  for  any  purpose  to 
which  it  was  adapted  and  for  which  he  desired 
to  use  it 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §§  249,  263;  Dec. 
Dig.  «=179(3)J 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; R.  B.  Young,  Judge. 

Action  by  John  I.  Burgess  against  the  City 
of  Ft  Worth.  From  judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

T.  A.  Altman  and  B.  L.  Agerton,  both  of 
Ft  Worth,  for  appellant.  W.  P.  Walker, 
Capps,  Cantey,  Hanger  &  Short,  and  David 
B.  Trammell,  all  of  Ft  Worth,  for  appellee. 


DUNKLIN,  J.  John  I.  Burgess  recovered 
a  Judgment  against  the  city  of  Ft  Worth  for 
damages  to  a  tract  of  land  resulting  from 
the  construction  of  a  reservoir,  from  which 
the  defendant  has  appealed. 

In  order  to  Impound  water  for  the  use  of 
the  city,  a  dam  was  placed  across  Trinity 
river.  The  water  thus  impounded  backed  up 
the  channel  of  the  stream  and  impeded  the 
escape  of  water  accumulating  from  rains  in 
Ash  creek,  which  flowed  Into  the  river.  This 
obstruction  of  the  flow  of  water  down  Ash 
creek  caused  the  bed  of  the  creek  to  fill  up 
to  a  large  extent  with  debris,  and  the  result 
of  which,  together  with  the  Increased  accum- 
ulation of  water  and  debris  In  the  river, 
caused  the  plaintiff's  land  situated  near  Ash 
creek  to  overflow  after  rains  to  a  greater 
extent  than  it  had  done  prior  to  the  con- 
struction of  said  dam,  and  to  such  an  ex- 
tent that  the  land  so  overflowed  could  not 
be  cultivated. 

The  tract  of  land  owned  by  plaintiff  con- 
sisted of  478  acres,  only  232  acres  of  which 
was  overflowed.  Plaintiff  alleged  In  bis  pe- 
tition that  before  the  dam  was  constructed 
the  tract  of  478  acres  was  reasonably  worth 
$65  per  acre  as  a  whole,  and  that  by  reason 
of  the  construction  of  the  dam  It  had  been 
damaged  in  the  sum  of  $35  per  acre,  or  an 
aggregate  sum  of  $16,720,  which  was  the 
amount  awarded  by  the  Jury. 

[1]  By  Its  first  assignment  appellant  in- 
sists that  the  evidence  was  insufficient  to 
support  the  judgment,  In  that  it  failed  to 
show  the  market  value  of  the  land  Immedi- 
ately before  and  immediately  after  the  In- 
jury. Plaintiff  himself  testified  that  before 
the  Injury  complained  of  the  land  was  rea- 
sonably worth  $65  per  acre.  He  did  not  give 
any  estimate  of  the  market  value  of  the 
land  immediately  after  the  Injury.  But  he 
did  testify  upon  the  trial  as  follows: 

"I  don't  think  the  land  could  be  sold  at  all 
at  this  time  at  anything  like  a  reasonable  price ; 
I  cannot  say  it  has  anything  like  a  reasonable 
market  value." 

The  evidence  shows  that  the  232  acres  of 
land  which  overflowed  was  bottom  land  lying 
along  Ash  creek,  and  prior  to  the  construc- 
tion of  the  dam  had  been  In  cultivation,  but 
that  after  the  construction  of  the  dam  plain- 
tiff was  compelled  to  abandon  the  cultivation 
of  it  by  reason  of  the  overflows  from  rains 
which  destroyed  the  crops  planted  thereon. 
The  evidence  further  showed  that  the  bal- 
ance of  the  478  acres  was  land  fit  only  for 
pasturage  purposes.  Plaintiff  further  testi- 
fied as  follows: 

"I  testified  a  while  ago  that  my  land  at  this 
time,  that  is.  the  time  before  this  dam  was  built, 
was  worth  $60  to  $65  per  acre.  Of  course,  aft- 
er the  dam  was  built  it  has  some  value,  but  it 
would  be  hard  to  dispose  of  it  at  anything  like 
a  reasonable  value.  I  don't  know  whether  I 
could  find  a  purchaser  at  all  or  not  that  is,  if 
a  man  wanted  a  farm,  but  if  he  wanted  just 
a  little  place  to  live  on  and  have  a  few  stock  on 
it,  it  might  be  all  right,  but  to  a  man  who  want- 
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ed  to  farm  and  make  money  I  don't  believe  I 
could  dispose  of  it  to  a  good  farmer." 

B.  D.  Burgess,  another  witness,  testified 
with  reference  to  the  232  acres  that  was 
overflowed  as  follows: 

"For  agricultural  purposes  land  of  that  kind 
is  absolutely  worthless. 

S.  L.  McNay  testified  that  he  was  ac- 
quainted with  the  market  value  of  the  land 
before  the  construction  of  the  reservoir,  and 
that  the  reasonable  market  value  of  the 
whole  tract  of  478  acres,  taken  as  a  whole, 
was  at  that  time  $65  per  acre.  He  further 
testified  that  the  232  acres  of  valley  land 
which  was  overflowed  was  worth  $75  per 
acre,  valued  separately  from  the  remainder 
of  the  tract  Plaintiff  further  testified  that 
the  only  way  he  could  make  a  profit  out  of 
the  tract  described  lit  his  petition  would 
be  to  cultivate  the  bottom  land.  There  was 
other  testimony  showing  that  after  the  con- 
struction of  the  dam  some  two  or  three  crops 
planted  upon  the  bottom  land  had  been  de- 
stroyed by  overflows,  and  that  by  reason 
thereof  plaintiff  had  been  compelled  to  aban- 
don the  cultivation  of  the  bottom  land  al- 
together. The  testimony  of  the  different 
witnesses  relative  to  the  value  of  the  land 
before  and  after  the  construction  of  the  dam 
clearly  showed  that  they  referred  to  dates 
immediately  before  and  Immediately  after 
such  construction.  Appellant  urged  no  ob- 
jection to  such  testimony  upon  the  ground 
that  such  was  not  their  meaning.  In  the 
absence  of  any  evidence  to  the  contrary, 
there  is  no  merit  in  the  contention  that  there 
was  not  sufficient  proof  upon  those  issues  to 
sustain  the  verdict. 

[2,  S]  It  is  well  settled  by  the  authorities 
that  absolute  certainty  In  proving  the 
amount  of  damages  In  such  cases  as  this 
is  not  required,  but  it  is  sufficient  If  such 
proof  enables  the  jury  to  assess  the  dam- 
ages with  reasonable  certainty.  1  Sedgwick 
on  Damages,  i  178,  p.  320;  8  R.  C.  L.  §  195; 
Larrimore  r.  Comanche  Co.,  32  S.  W.  367; 
Springfield  v.  Dalby,  139  111.  84,  29  N.  E. 
860;  Golden  v.  Heman  Construction  Co., 
100  Mo.  App.  20,  71  S.  W.  1093.  It  is  also 
well  settled  that  the  jury  Is  not  confined  to 
the  estimates  of  value  of  such  property  by 
experts  whenever  facts  are  established,  as 
was  done  in  the  present  suit  and  as  shown 
by  testimony  already  recited,  from  which 
they  may  reach  a  reasonable  conclusion  test- 
ed by  common  knowledge  and  experience. 
Houston  Belt  Ry.  Co.  v.  Vogel,  179  S.  W. 
268,  in  which  a  writ  of  error  was  denied,  as 
shown  in  188  S.  W.  xvl;  Larrimore  v.  Co- 
manche Co.,  32  S.  W.  367;  H.  &  T.  C.  Ry. 
Co.  v.  Hirsch,  160  S.  W.  426;  Wldman  Inv. 
Co.  v.  City  of  St.  Joseph,  191  Mo.  459,  90 
S.  W.  763;  Brockman  Commission  Co.  v. 
Aaron,  145  Mo.  App.  307,  130  S.  W.  116; 
Sackman  v.  Freeman,  130  Mo.  App.  384,  109 
S.  W.  818 ;  City  of  Springfield  v.  Dalby,  139 
HL  34,  29  N.  E.  860. 

[4]  The  court  instructed  the  jury  substan- 


tially, in  the  event  of  a  verdict  for  the 
plaintiff  upon  the  issue  of  the  alleged  lia- 
bility of  the  defendant,  the  measure  of  his 
damages  would  be  the  difference  between 
the  market  value  of  the  entire  tract  of  478 
acres  Immediately  before  and  immediately 
after  the  construction  of  the  dam. 

Appellant  insists  that,  as  there  was  no 
evidence  to  show  that  the  pasture  land, 
considered  separately  from  the  bottom  land, 
had  been  depreciated  in  value,  there  was 
error  in  the  charge  in  allowing  a  recovery 
for  injuries  to  the  whole  tract,  and  that 
the  verdict  of  the  jury  upon  that  basis  was 
erroneous  for  the  same  reason. 

[1, 6]  It  is  a  reasonable  deduction  from 
the  evidence  of  the  plaintiff,  and  a  matter 
of  common  knowledge  also,  that  a  reason- 
able amount  of  pasture  land  when  sold  in 
connection  with  a  farm  has  a  higher  market 
value  than  when  sold  otherwise,  and  to  lim- 
it plaintiff's  recovery  to  damages  for  in- 
juries .to  the  bottom  land  alone  would  be 
unfair  to  him.  Hall  v.  City  of  Austin,  20 
Tex.  CiY.  App.  59,  48  S.  W.  53;  Rourke  r. 
Central  Mass.  Elec  Co.,  177  Mass.  46,  58 
N.  B.  470;  SloBS-ShefQeld  Steel  &  Iron  Co. 
v.  Mitchell,  181  Ala.  576,  61  South.  934.  And 
it  was  plaintiff's  legal  right  to  have  the  jury 
consider  the  market  value  of  his  land  be- 
fore the  construction  of  the  dam  for  any 
purpose  to  which  it  was  adapted  and  for 
which  he  desired  to  use  It  Ft  W.  4  N.  O. 
Ry.  Co.  v.  Wallace,  74  Tex.  581,  12  S.  W. 
227;  St  L  S.  W.  Ry.  Co.  v.  Anderson,  173 
S.  W.  908.  Furthermore,  the  testimony  re- 
fered  to  already  that  the  bottom  land,  con- 
sisting of  232  acres,  had  a  market  value  of 
$75  per  acre  before  the  construction  of  the 
dam,  and  by  reason  of  such  construction 
it  was  rendered  worthless,  was  Itself  a  suf- 
ficient basis  for  a  finding  that  the  market 
value  of  the  tract  as  a  whole  had  been 
diminished  In  an  amount  greater  than  the 
verdict  returned,  especially  in  the  absence  of 
any  proof  that  after  the  injury  the  market 
value  of  the  tract  for  other  purposes  was 
greater  than  It  was  for  use  as  a  farm.  And 
in  this  connection  it  is  to  be  noted  that  the 
charge  of  the  court  upon  the  measure  of 
damages  was  in  exact  accord  with  the  de- 
cision of  our  Supreme  Court  in  Sherman  Gas 
&  Electric  Co.  v.  Belden,  103  Tex.  59,  123 
S.  W.  119,  27  I*  R.  A.  (N.  S.)  237,  which  has 
been  cited  by  appellant  It  is  to  be  noted 
further  that  appellant  has  cited  no  evidence, 
and  we  have  found  none  In  the  record,  which 
tended  in  any  manner  to  show  that  plain- 
tiff's land  was  not  damaged  by  overflows,  as 
claimed  by  him  and  as  testified  to  by  the 
several  witnesses  Introduced  by  him,  or  con- 
troverting the  testimony  of  plaintiff's  wit- 
nesses upon  the  Issue  of  values  before  and 
after  such  overflows. 

For  the  reasons  Indicated,  all  of  appel- 
lant's assignments  of  error  are  overruled, 
and  the  judgment  is  affirmed. 
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CITY  OF  PRINCETON  y.  POOL. 
(Court  of  Appeals  of  Kentucky.  Feb.  20,  1917.) 

1.  Eminent  Domain  <8=>65  —  Pboceidinos  — 
Condemnation. 

A  municipality  cannot  justify  the  taking  of 
private  property  for  the  disposition  of  its  sewage 
without  condemnation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §|  97,  135.] 

2.  Pleading  ©=»114— Deniai^-Necessity. 

In  an  action  for  damages  for  pollution  of  the 
waters  of  a  stream,  where  defendant  alleged 
ownership  of  the  stream  by  adverse  possession, 
plaintiff's  allegation  of  ownership  and  actual  pos- 
session was  thereby  traversed,  and  a  specific  de- 
nial of  defendant's  assertion  of  ownership  was 
unnecessary. 

[Ed.  Note.— For  other  cases,  Bee  Pleading, 
Cent  Dig.  I  238.] 

Appeal  from  Circuit  Court,  Caldwell 
County. 

On  petition  for  rehearing.  Petition  denied, 
and  former  opinion  upheld. 
For  former  opinion,  see  188  8.  W.  768. 

S.  D.  Hodge,  S.  Hodge,  and  R.  W.  Llsanby, 
all  of  Princeton,  for  appellant.  Miller  4 
Morse,  of  Princeton,  and  T.  L.  Edelen,  of 
Frankfort,  for  appellee. 

CLARKE,  J.  It  hardly  seems  necessary 
that  we  should  say  that  we  did  not,  by  the 
opinion  rendered  herein,  authorize  the  taking 
of  appellee's  property,  if  that  should  be  nec- 
essary In  the  abatement  of  the  nuisance  de- 
clared to  be  temporary  and  not  permanent 
In  any  but  a  legal  and  constitutional  manner, 
but  since  counsel  for  both  appellant  and  ap- 
pellee have  Inferred  that  we  did  so  hold,  we 
will  attempt  to  explain  what  we  meant  to 
say.  In  the  course  of  the  opinion  we  said : 

"Whether  this  nuisance  can  be  successfully 
avoided  by  improving  the  drainage  below  the 
Big  Spring,  by  an  extension  of  a  subterranean 
channel  through  an  artificial  sewer  beyond  the 
city  limits,  by  some  kind  of  disposal  plant  to 
be  erected  by  the  city,  or  otherwise,  should  have 
been  left  to  the  discretion  of  the  city,  to  be 
exercised  by  it  at  the  risk  of  subsequent  liability 
to  appellee  if  inadequately  or  improperly  done. 

[1]  By  this  we  meant  only  that  for  an  In- 
adequate or  Improper  performance  of  the 
duty  enjoined  upon  the-  city  It  would  be  liable 
for  subsequent  Injury  to  appellee.  We  did 
not  decide,  say,  or  mean  to  infer  that  appel- 
lant has  any  exclusive  right  in  or  to  the 
stream  or  its  banks  upon  appellee's  land,  or 
to  any  of  his  property,  but  did  hold  that 
appellant's  right  to  use  the  stream,  aa  It  is, 
for  drainage  purposes,  Is  subject  to  a  liability 
to  appellee  for  injury  to  this  property  right 
To  take  any  of  appellee's  property  from  him, 
the  city  must  of  course,  first  condemn  it 

[2]  Appellant  did,  in  an  amended  answer, 
assert  a  prescriptive  title  to  the  stream  and 
its  banks  through  appellee's  property,  but 
this  contention,  now  urged  upon  us  for  the 
first  time  in  appellant's  response  to  the  pe- 
tition for  rehearing,  was  not  considered  up- 
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on  the  hearing,  but  was  assumed  to  have  been 
abandoned,  as  there  .was  no  evidence  of  ei- 
ther a  continuous  or  adverse  possession,  the 
only  evidence  of  any  use  by  the  public  being 
that  upon  occasions  members  of  the  public 
have  used  the  stream  upon  or  near  appellee's 
property  for  washing  buggies  and  In  taking 
water  therefrom  Appellant's  allegation  of 
ownership  by  adverse  possession  put  in  Issue 
appellee's  allegation  that  he  was  the  owner 
and  in  the  actual  possession  of  his  describ- 
ed tract  of  land,  and  a  specific  denial  of  ap- 
pellant's assertion  of  ownership  of  a  part 
thereof  was  not  necessary. 
The  petition  for  rehearing  Is  overruled. 


JOHNSON  et  al.  v.  GADBERRY. 
(Court  of  Appeals  of  Kentucky.  Feb.  16,  19174 

1.  Reformation  or  Instruments  «=>47— En- 
forcement or  Lien. 

In  a  suit  to  reform  a  deed  and  enforce  a 
lien  note,  as  the  note  was  past  due  when  suit 
was  filed,  the  plaintiffs  were  entitled  to  have 
'their  lien  enforced  to  secure  the  payment  for 
whatever  sum  was  due,  whether  or  not  the  deed 
was  corrected,  and  hence  it  wag  error  to  dismiss 
the  petition  without  any  relief  after  a  judgment 
refusing  to  reform  the  deed. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  f{  195-198;  Dec. 
Dig.  «=>47.] 

2.  Reformation  or  Instruments  <S=>45(2)— 
Fraud  or  Mistake— Degree  or  Proof. 

To  reform  an  executed  contract  on  the 
ground  of  fraud  or  mistake,  mere  preponderance 
of  evidence  is  not  enough,  but  the  proof  of  fraud 
or  mistake  must  be  beyond  reasonable  contro- 
versy. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  i§  158,  184-188,  190; 
Dec  Dig.  «=»45(2).] 

3.  Reformation  or  Instruments  <s=>45(5)— 
Evidence— Sufficiency. 

In  a  suit  seeking  reformation  of  a  deed,  evi- 
dence held  to  show  beyond  reasonable  contro- 
versy that  because  of  a  mutual  mistake  of  treat- 
ing a  line  described  in  a  deed  as  140  poles  in- 
stead of  115  poles,  the  area  of  land  conveyed 
was  erroneously  stated  in  the  deed,  and  that  the 
grantor  did  not  intend  to  sell  or  the  grantee  to 
buy  any  other  land  than  that  described  in  the 
deed. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  |  162;  Dec.  Dig. 
«=»45(5).] 

4.  Reformation  or  Instruments  <©=>41  — 
Pleading  and  Proof. 

In  a  suit  seeking  reformation  of  a  deed, 
where  the  defendant  relied  on  the  deed  as  writ- 
ten, he  will  be  bound  by  the  description,  and 
cannot  maintain  that  a  tract  outside  of  the 
boundaries  recited  was  intended  to  be  conveyed. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  }  153;  Dec.  Dig.  <8=> 
41.] 

Appeal  from  Circuit  Court  Pulaski  County. 

Suit  by  Lucy  May  Johnson  and  others 
against  Perry  Oadberry.  From  a  judgment 
dismissing  the  petition,  the  plaintiffs  appeal. 
Reversed,  with  instructions  to  enter  judgment 
In  accordance  with  the  prayer  of  the  petition. 


<K=>Por  other  eases  see  same  topic  and  KBY-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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Morrow  ft  Morrow  and  W.  B.  Morrow,  all 
of  Somerset,  for  appellants.  Wm.  M.  Cat- 
ron, of  Somerset,  for  appellee. 

MILLER,  J.  The  Johnson  heirs  of  Fay- 
ette county  owned  a  body  of  land  in  Pulaski 
county  known  as  the  "Seminary  tract,"  which 
they  were  selling  In  small  tracts,  through 
their  attorney  and  agent  W.  Boyd  Morrow,  of 
Somerset. 

Morrow  sold  a  tract  on  Bee  Lick  branch  to 
the  appellee,  Perry  Gadberry,  and  sent  Gray- 
beel  a  surveyor  to  run  the  lines,  stake  it,  and 
ascertain  the  acreage. 

The  following  plat  will  assist  materially 
In  understanding  the  contention  of  the  par- 
ties: 


The  first  line  A  B  was  a  well-known  line 
of  an  old  survey;  and  Tartar's  corner  was 
likewise  well  known.  Morrow  told  Graybeel 
to  run  a  line  from  a  stump  at  the  Peter  Tar- 
tar corner  to  Bee  Lick  branch,  which  he  did, 
making  that  call  read  "N.  68*  W.  100  poles." 
Graybeel  then  continued  bis  line  down  Bee 
Lick  branch  to  D  and  A,  the  beginning  point 
He  did  not,  however,  measure  the  first  line 
from  A  to  B,  but  treated  It  as  140  poles,  the 
distance  designated  in  the  old  survey. 

Gadberry  joined  Graybeel  while  he  was 
making  the  survey  and  told  Graybeel  to  run 
the  line  up  to  the  lane,  which  he  did.  By 
thus  extending  the  lines  to  the  lane  the  sur- 
vey added  8%  acres  which  lay  between  the 
line  B  O  (directed  by  Morrow)  and  the  line 
B  F  (directed  by  Gadberry).  The  Johnson 
heirs  also  owned  the  land  above  the  lane. 

By  treating  the  line  A  to  B  as  140  poles  in 
length,  the  boundary  A  B  C  D  contained  45 
acres;  and  Graybeel  made  a  rough  plat  or 
map  showing  that  fact,  and  the  further  fact 
that  the  additional  tract  of  8%  acres  which 
Gadberry  wanted  extended  to  the  lane  "to 
where  Gadberry  wants,"  making  53%  acres 
In  the  entire  tract  south  of  the  lane.  When 
Gadberry  called  on  Morrow  a  few  days  later 
to  close  the  trade.  Morrow  showed  him  the 


r  map,  marked  the  figures  "8%"  on  the  smaller 
tract;  and,  treating  the  tract  A  B  C  D  as 
containing  46  acres,  Gadberry  bought  the  two 
tracts,  aggregating  63%  acres,  at  $3  per  acre, 
or  $160.50  for  the  entire  tract  Accordingly 
the  Johnson  heirs  executed  a  deed  to  Gad- 
berry on  September  80, 1911,  reciting  the  pay- 
ment of  $50  and  the  execution  by  Gadberry  of 
his  lien  note  for  $110,  due  six  months  there- 
after, for  the  balance  of  his  purchase  money. 
The  deed  gave  the  following  calls  as  the 
boundary: 

"Beginning  at  High  Falls,  old  corner,  thence 
N.  80%°  E.  140  poles;  N.  74°  EX  27  poles  to 
a  stake  in  old  line;  thence  N.  58"  W.  100  poles 
to  Bee  Lick  branch ;  thence  S.  20°  W.  6  poles ; 
thence  down  Bee  Lick  branch  with  its  meanders 
to  the  beginning— containing  53%  acres  more  or 
less." 

It  was,  however,  subsequently  learned  that 
the  line  A  B,  running  north  30%°  east 
was  only  116  poles  in  length,  and  not  140 
poles,  and  that  the  tract  A  B  O  D  contained 
21%  acres,  and  not  46  acres.  It  followed,  of 
course,  that  there  were  only  80  acres  below 
the  lane,  and  In  order  for  Gadberry  to  get 
his  53%  acres  called  for  by  his  deed  he  must 
get  23%  acres  north  of  the  lane.  That  he 
now  claims,  and  Insists  that  the  boundary 
should  follow  the  old  line  A  B  E  H  or  A  G 
H,  and  thence  across  to  Bee  Lick,  so  as  to 
Include  63%  acres. 

Promptly  after  the  discovery  of  the  mis- 
take the  Johnson  heirs  brought  this  suit  for 
a  correction  of  the  deed  by  making  the  line 
116  poles  In  length  instead  of  140  poles,  and 
the  entire  tract  to  contain  80  acres  Instead 
of  63%  acres.  The  petition  gave  a  credit 
upon  defendant's  note  of  $70.50.  (the  purchase 
price  of  the  23%  acres  shortage),  and  asked 
a  judgment  for  $39.60,  the  balance  due  upon 
the  note,  and  for  the  enforcement  of  the 
lien  therefor. 

The  answer  traversed  the  allegations  of 
mistake,  alleged  that  the  defendant  had 
bought  53%  acres  of  land,  relied  upon  the 
description  as  written,  and  further  alleged 
that,  If  there  was  any  mistake  or  error  In 
the  deed,  it  was  In  not  extending  the  lines 
and  distances  far  enough  to  Inclose  and  give 
Gadberry  the  63%  acres  bought  by  him. 
Gadberry  also  tendered  $118.45  in  payment 
of  his  note,  which  was  not  accepted.  There 
Is  no  counterclaim,  and  the  answer  asks  no 
affirmative  relief. 

In  testifying,  however,  Gadberry  claimed 
that  his  purchase  Included  a  strip  of  land 
north  of  the  lane,  30  rods  wide  and  running 
across  the  field,  and  that  he  and  Morrow  so 
understood  the  boundary ;  and  it  is  contend- 
ed that  Gadberry  Is  supported  in  this  posi- 
tion by  the  testimony  of  Valantus  Merrick 
and  Luther  Merrick,  who  were  present  when 
Morrow  and  Gadberry  closed  the  trade. 

The  judgment  declares:  (1)  That  Gadberry 
bought  from  the  Johnson  heirs  "a  certain 
tract  of  land  containing  53%  acres,  Including 
a  strip  of  land  equal  to  80  rods  clear  through 
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above  a  certain  lane,  as  described  in  the 
pleadings,  also  7  or  8  acres  further  up  and 
north  of  said  strip  abore  the  lane,  as  set  out 
and  described  in  the  pleadings,  and  that  the 
defendant.  Perry  Gadberry,  Is  the  owner  of 
and  entitled  to  undisturbed  use  and  occupa- 
tion of  same";  (2)  that  Gadberry  pay  plain- 
tiffs the  $118.45  theretofore  tendered  in  sat- 
isfaction of  his  sote;  and  (3)  it  dismissed 
the  petition  at  plaintiff's  cost.  The  John- 
son heirs  appeal. 

[1]  As  the  defendant's  note  was  past  due 
when  the  suit  was  filed,  the  plaintiffs  were 
entitled  to  have  their  lien  enforced  to  secure 
the  payment  of  whatever  sum  was  due,  ei- 
ther for  $39.50  In  case  the  deed  should  be 
corrected,  or  $118.45  if  It  stood  as  written. 
In  dismissing  the  petition  without  any  relief 
the  chancellor  clearly  erred.  Neither  do  we 
understand  the  reasoning  by  which  the  chan- 
cellor, In  view  of  the  pleadings,  gave  Gad- 
berry title  to  two  tracts  of  "80  acres  above 
a  certain  lane"  and  "7  or  8  acres  further 
up"  and  above  the  lane.  He  made  no  such 
claim  in  hds  answer,  and,  as  will  be  here- 
after shown,  his  proof  does  not  sustain  the 
finding. 

[2]  "The  rule  concerning  the  nature  and 
amount  of  evidence  necessary  to  reform  an 
executed  contract  upon  the  ground  of  mis- 
take or  fraud  is  that  the  mistake  or  fraud 
must  be  clearly  established  by  the  proofs. 
The  proof  must  be  full,  clear,  and  decisive ; 
mere  preponderance  of  evidence  is  not 
enough;  the  ground  for  relief  must  appear 
beyond  reasonable  controversy."  Cook  v. 
Day,  168  Ky.  282,  181  8.  W.  1118.  See,  also, 
Coleman  v.  111.  life  Ins.  Co.,  82  S.  W.  816, 
26  Ky.  Law  Rep.  900;  Kolb  v.  Dubois,  150 
Ky.  92,  149  8.  W.  1134;  Griffith  v.  York,  152 
Ky.  16,  163  8.  W.  31;  Llndenberger  v.  How- 
land,  158  Ky.  760,  166  8.  W.  242;  Ison  v. 
Sanders,  163  Ky.  6ll,  174  S.  W.  505;  Scott 
v.  Spurr,  169  Ky.  575, 184  S.  W.  866;  Ander- 
son v.  S.  V.  &  B.  By.  Co.,  171  Ky.  747,  188 
S.  W.  772,  to  the  same  effect. 

[3]  In  our  opinion,  the  plaintiffs'  proof 
fully  satisfies  the  high  standard  thus  fixed. 

Morrow  explicitly  and  clearly  states  that 
the  purpose  was  to  sell  Gadberry  only  the 
land  below  the  lane;  and  in  that  he  is  cor- 
roborated by  Graybeel  and  the  attending  cir- 
cumstances. Morrow  was  then  trying  to 
sell  the  land  north  of  the  lane  to  Curry  Nor- 
fleet,  and,  of  course,  would  not  sell  the  same 
land  to  Gadberry  while  the  Norfleet  trade 
was  pending.  Furthermore,  when  carefully 
read,  the  testimony  of  Gadberry  and  the 
Merricks  does  not  contradict  Morrow. 

Briefly  stated,  the  proof  Is  as  follows: 
"When  Graybeel  made  the  survey  he  first  ran 
the  second  line  from  B  to  C,  as  be  had  been 
directed  to  do  by  Morrow,  and,  at  Gadberry's 
request,  he  enlarged  the  survey  by  taking  in 
the  8%  acres  inclosed  In  the  line  B  E  F  C, 
thus  extending  the  boundary  up  to  the  lane. 
And,  in  order  that  Morrow  might  under- 
stand the  changes,  he  marked  the  north  line 
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(the  lane)  with  these  words  written  on  the 
map,  "To  where  Gadberry  wants."  Gadberry 
admits  upon  cross-examination  that  he  was 
present  and  saw  Graybeel  run  the  second 
course  "north  74*  E.  27  poles  to  a  stake  in 
old  line,"  and  that  Graybeel  stopped  at  B, 
which  was  in  the  old  line  and  on  the  lane. 
Roberts  was  also  present  when  the  lines  were 
run,  and  says  Graybeel  ran  the  lines  B  B 
F  O  at  Gadberry's  request,  and  then  Fllnn 
marked  a  tree  on  Bee  lick  at  the  end  of  the 
line  B  F,  at  Gadberry's  request  No  wit- 
ness says  Graybeel  attempted  to  Include  in 
his  survey  any  land  above  the  lane.  On  the 
contrary,  they  all  agree  that  Graybeel  stop- 
ped when  he  reached  the  lane. 

Concerning  his  trade  with  Morrow,  Gad- 
berry testified  as  follows: 

"Mr.  Graybeel  came  down  there  and  said 
there  were  about  30  acres  below  the  lane:  so 
I  asked  him  how  much  there  would  be  in  a 
strip  clear  through  above  the  lane,  and  he  said 
about  15  acres,  and  said  I  could  see  Mr.  Mor- 
row further  about  the  matter.  So  when  I  came 
to  town  I  saw  Mr.  Morrow,  and  we  agreed  on 
it  at  $3  per  acre.  I  told  Mr.  Morrow  that  I 
had  measured  across  the  field  above  the  lane, 
and  it  was  30  rods  wide,  and  Mr.  Morrow  said, 
'Now  is  this  the  45  acres  which  you  and  Mr. 
Graybeel  were  talking  about?'  and  I  said,  'Yes.' 
He  then  asked  me  if  I  cared  to  go  further  north 
about  7  or  8  acres,  and  I  told  him  I  would  do 
so.  He  then  said  that  would  make  about  53 
acres ;  so  when  the  deed  came  it  called  for  53% 
acres.  I  paid  him  $60.50  down  on  that  53% 
acres  of  land  and  gave  my  note  for  the  remain- 
der, $110,  to  be  paid  in  12  months.  Q.  Was 
there  anything  said  with  reference  to  a  field 
above  the  lane;  if  so,  what  was  said  with  ref- 
erence to  the  width?  A.  Yes;  I  told  Mr.  Mor- 
row that  I  had  measured  across  that  field  and 
it  was  30  rods  wide,  and  he  asked  me  if  I  want- 
ed it  to  equal  30  rods  all  the  way  through,  and 
I  told  him  I  did.  This  was  when  he  asked  me 
if  I  cared  to  go  7  or  8  acres  further  north. 
He  said  that  would  then  contain  about  53  acres, 
and  I  told  him  I  would  take  it" 

Although  Gadberry  says  Morrow  did  not 
show  him  a  map  or  plat  of  the  survey  on 
that  occasion,  Morrow  says  that  he  and  Gad- 
berry examined  the  map  Graybeel  had  given 
to  Morrow,  and  that  Gadberry  pointed  out 
to  him  on  the  map  that  he  would  buy  up  to 
the  lane,  and  that  Graybeel  had  marked  the 
line  "to  where  Gadberry  wants,"  at  his  sug- 
gestion. 

It  will  also  be  noticed  that  Gadberry's 
testimony  as  above  given  attributes  to  Mor- 
row language  that  can  only  refer  to  a  plat 
showing  the  46  acres,  which  all  parties  then 
thought  were  contained  in  the  survey  bound- 
ed by  A  B  C  D  and  the  8%  acres  immediate- 
ly north  of  that  tract  and  extending  to  the 
lane,  lCurthermore,  Gadberry  is  certainly 
mistaken  In  saying  that  Graybeel  had  said 
there  were  only  30  acres  below  the  lane,  ..be- 
cause Graybeel's  map  then  in  Morrow's  pos- 
session showed  there  were  45  acres  in  the 
boundary  A  B  C  D  and  8%  acres  north  of 
it,  and  all  below  the  lane.  The  mistake  was 
not  discovered  until  after  the  deed  had  been 
delivered,  while  the  conversation  between 
Morrow  and  Gadberry  resulted  in  the  trade, 


Digitized  by  Google 


868 


191  SOUTHWESTERN  REPORTER 


(Ky. 


and,  of  course,  preceded  the  deed.  Graybeel 
expressly  so  testifies  as  to  the  discovery  of 
the  mistake. 

Again,  giving  Gadberry's  statement  as  to 
what  he  said  to  Morrow  about  the  strip 
above  the  lane  SO  rods  wide,  and  the  answer 
attributed  to  Morrow  their  full  meaning,  it  is 
plain  that  Morrow  was  talking  of  the  8% 
acres  south  of  the  lane  as  shown  by  the  map 
in  his  possession.  The  testimony  of  the  Mer- 
ricks  upon  this  point  Is  no  more  definite. 

Morrow  was  careful  to  have  an  accurate 
description  of  whatever  land  he  should  sell 
Gadberry,  and  for  that  purpose  he  employed 
Graybeel  to  go  upon  the  ground  and  make  a 
survey  of  the  boundary  to  be  used  In  draw- 
ing the  deed.  After  Morrow  had  taken  all 
these  precautions,  It  would  require  too  great 
a  demand  upon  one's  credulity  to  ask  him 
to  believe  that  Morrow  had  conveyed  Gad 
berry  28%  acres  above  the  lane,  and  without 
attempting  to  give  a  description  thereof,  as 
was  done  in  the  judgment.  Furthermore, 
the  survey  claimed  by  Gadberry  will  not 
close,  since  the  northern  line  will  never  reach 
Bee  Lick;  and,  If  the  survey  be  run  out 
by  following  the  old  survey  line  A  B  E  H  I, 
or  A  B  G  H  I,  the  boundary  will  Include 
about  117  acres  Instead  of  53%  acres. 

[4]  Gadberry's  claim  to  a  strip  30  rods 
wide  and  north  of  the  lane  cannot  be  main- 
tained under  any  view  of  the  case.  Since 
he  relies  upon  his  deed  as  written,  be  will 
be  bound  by  the  description,  and  under  no  In- 
terpretation can  the  boundary  be  made  to 
run  on  the  line  now  claimed  by  him. 

The  proof  shows  beyond  a  doubt  that  ail 
parties  concerned  made  the  mistake  of  treat- 
ing the  line  A  B  as  140  poles  in  length,  when, 
In  fact,  It  was  only  115  poles  long.  Conse- 
quently the  area  of  the  two  tracts  south  of 
the  lane  was  erroneously  stated  in  the  deed 
to  be  53%  acres,  Instead  of  30  acres.  Mor- 
row never  Intended  to  sell  Gadberry  any  land 
north  of  the  lane;  and  Gadberry  never  In- 
tended to  buy  any  such  land  In  his  contract 
with  Morrow.  Both  were  mistaken  as  to 
the  quantity  of  land  included  in  the  bound- 
ary, south  of  the  lane. 

Judgment  reversed,  with  instructions  to  the 
circuit  court  to  enter  a  judgment  In  accord- 
ance with  the  prayer  of  the  petition. 


BURNS  v.  TREADWAY  &  WEBB. 

(Court  of  Appeals  of  Kentucky.  Feb.  20,  1017.) 

1.  Chattel  Mortgages  e=»278— Foreclosure 
—Discharge   or   Indebtedness— Fbaud— 
Sufficiency  of  Evidence. 
In  suit  to  foreclose  a  mortgage  «on  a  grist- 
mill, fixtures,  and  three  mules,  wherein  defend- 
ant set  up  discharge  of  the  indebtedness  by 
transfer  of  the  property  to  one  of  the  plaintiffs, 
partners,  evidence  held  insufficient  to  show  that 
the  settlement  between  defendant  and  the  part- 
ner to  whom  he  transferred  was  the  result  of 


a  fraudulent  scheme  between  them  to  defraud 
the  other  partner. 

[Ed.  Note.— For  other  eases,  see  Chattel 
Mortgages,  Cent.  JUg.  g  567;  Dec.  Dig.  «=» 
278.] 

2.  Partnership  <8=>287— Poweb  of  Pabtneb 
to  Compbomise  Claim. 

Where  a  partner  sold  out  his  interest  to  his 
copartner,  retaining  his  interest  in  the  debts 
due  the  firm,  the  partnership  still  existed  for 
the  purpose  of  collecting  outstanding  debts, 
and,  in  the  absence  of  agreement  to  the  contrary 
and  of  notice  of  the  agreement  to  the  debtor, 
either  partner  had  power  to  compromise  and 
discharge  the  firm's  claim  against  a  debtor. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  g  633;  Dec.  Dig.  <S=»287.] 

3.  Pabtnebship  «=>326 — Dissolution— Fil- 
ing of  Suit. 

The  mere  filing  of  suit  by  a  partner  seeking 
a  dissolution  and  settlement  of  the  partnership 
did  not,  ipso  facto,  operate  as  a  dissolution. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  {  768;  Dec  Dig.  <8=326.] 

4.  Pabtnebship  <@=»13S— Authority  of  Pabt- 
neb—Settlement  of  Claim— Validity. 

The  mere  fact  that  a  partner  told  a  debtor 
of  the  firm  not  to  settle  with  the  copartner  did 
not  deprive  the.  latter  of  authority  to  make  set- 
tlement with  the  debtor,  or  in  any  way  affect 
the  validity  of  the  settlement 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  fg  197-199;  Dec.  Dig.  «=»133.] 

Appeal  from  Circuit  Court,  Clay  County. 

Suit  by  Treadway  &  Webb  against  G.  L. 
Burns.  There  was  judgment  enforcing  plain- 
tiffs' mortgage  lien,  and  defendant  moves 
for  an  appeal.  Appeal  granted,  judgment  re- 
versed, and  cause  remanded,  with  directions 
to  dismiss  the  petition. 

A.  T.  W.  Manning,  of  Manchester,  for  ap- 
pellant Webb,  House  &  Webb,  of  Manches- 
ter, for  appellees. 

CLAY,  C.  G.  I*  Burns  was  Indebted  to 
W.  H.  Treadway  and  T.  H.  Webb,  a  partner- 
ship doing  business  under  the  name  of  Tread- 
way &  Webb.  The  Indebtedness  was  secured 
by  a  mortgage  on  a  gristmill  and  fixtures  and 
three  mules  which  Burns  owned.  The  bal- 
ance due  on  the  Indebtedness  was  $321.12. 
Suit  was  brought  by  the  partnership  to  re- 
cover judgment  for  this  amount  and  to  en- 
force the  mortgage  Hen.  Burns  pleaded  that 
he  had  made  a  full  and  complete  settlement 
of  the  indebtedness  by  transferring  to  the 
plaintiffs  two  mules,  one  wagon  and  gears, 
for  the  stipulated  and  agreed  price  of  $321.12, 
and  filed  with  his  answer  a  receipt  signed 
by  Treadway  &  Webb,  by  W.  H.  Treadway, 
which  recited  that'  said  property  had  been 
received  in  full  payment  of  the  amount  due 
the  firm  of  Treadway  &  Webb,  and  that  the 
mortgages  had  been  satisfied  in  full.  Plain- 
tiffs replied  and  alleged  that  there  was  no 
sale  to  Treadway  A  Webb,  but  that  the  de- 
fendant Burns,  and  W.  H.  Treadway,  in  or- 
der to  deprive  the  firm  of  Treadway  Sc.  Webt- 
of  the  use  of  .the  Indebtedness  of  the  defend- 
ant entered  Into  a  scheme,  collusion,  and  con- 
spiracy whereby  the  defendant  sold  to  W.  H. 
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Treadway  the  two  mules,  wagon,  and  gears 
mentioned  In  the  answer  for  the  amount  of 
the  Indebtedness  of  the  defendant  to'  the 
plaintiffs.  They  farther  alleged  that  the  de- 
fendant was  notified  by  the  plaintiff  T.  H. 
Webb  not  to  sell  said  mules  to  said  Tread- 
way  before  said  sale  was  made,  and  that  the 
defendant  knew  at  the  time  of  said  sale  that 
suit  had  been  brought  against  him  to  collect 
said  Indebtedness,  and  that  Treadway  did  not 
mean  or  aim  to  pay  the  firm  of  Treadway  & 
Webb  said  amount,  and  that  Treadway  was 
insolvent  They  also  alleged  that  defendant 
knew,  at  the  time,  that  suit  had  been  brought 
to  settle  the  partnership  of  Treadway  & 
Webb.  There  was  an  additional  allegation 
to  the  effect  that  the  partnership  of  Treadway 
&  Webb  ceased  to  do  business  in  July,  1915, 
when  the  plaintiff  T.  H.  Webb  sold  out  his  in- 
terest, not  including  debts,  to  plaintiff  W.  H. 
Treadway.  Defendant's  demurrer  to  the  re- 
ply was  overruled,  and  the  rejoinder  filed,  de- 
nying its  allegations.  Evidence  was  heard, 
and  the  chancellor,  after  adjudging  that  the 
attempted  settlement  between  the  defendant 
and  W.  H.  Treadway  was  void,  entered  Judg- 
ment enforcing  the  mortgage  lien  of  plain- 
tiffs.  Burns  has  moved  for  an  appeal. 

Webb,  after  stating  the  amount  of  Burns' 
Indebtedness,  testified,  in  substance,  as  fol- 
lows :  In  1915  he  sold  out  his  interest  in  the 
remainder  of  the  Jobs  which  the  partnership 
had  on  hand,  but  the  transfer  did  not  in- 
clude any  of  the  debts  due  the  firm.  Shortly 
thereafter  he  brought  suit  against  Treadway 
for  a  settlement  of  the  partnership.  That 
suit  was  pending  at  the  time  he  testified,  and 
the  partnership  affairs  had  not  then  been 
settled.  Since  July,  1915,  the  firm  of  Tread- 
way &  Webb  had  existed  only  In  liquidation. 
On  one  occasion  Burns  came  to  him,  and  he 
then  told  Burns  that  suit  bad  been  brought 
to  settle  the  partnership,-  and  asked  Burns 
not  to  make  any  deal  with  Treadway.  There 
was  also  then  pending  an  injunction  suit  to 
prevent  Treadway  from  dispensing  of  any  of 
the  property  of  Treadway  &  Webb.  In  his 
opinion,  the  property  transferred  by  Burns 
to  Treadway  was  worth  only  about  $200. 

Burns  testified  as  follows:  He  sold  the 
two  mules,  wagon,  and  gears  to  Treadway  & 
Webb  some  time  in  August  He  made  the 
trade  with  Treadway,  who  was  one  of  the 
partners  of  the  firm  of  Treadway  &  Webb. 
The  agreed  price  was  $321  and  a  few  cents. 
The  property  was  sold  and  delivered  In  set- 
tlement of  the  debts  claimed  by  plaintiffs. 
There  was  no  scheme,  collusion,  or  conspiracy 
between  him  and  Treadway  to  defeat  the 
partnership.  He  had  bought  one  of  the  mules 
for  $200  and  the  other  for  $166.  He  gave  $40 
for  the  wagon.  Since  the  sale  Treadway  had 
had  possession  of  the  property. 

Treadway  testified  as  follows:  He  was  a 
member  of  the  firm  of  Treadway  ft  Webb. 
He  bought  the  mules,  wagon,  and  gears  In 
settlement  of  Burns'  indebtedness,  and  ex- 
ecuted to  blm  the  receipt  produced  by  Burns. 


At  that  time  Burns  owed  the  partnership  of 
Treadway  &  Webb,  and  witness  offered  to 
take  the  property  for  the  debt  At  that  time 
Burns  owned  no  property,  except  a  mill,  on 
which  there  were  prior  mortgages  which  had 
to  be  satisfied  before  the  plaintiffs'  debt 
could  be  paid.  In  making  the  sale  there  was 
no  scheme,  collusion,  or  conspiracy  between 
him  and  Burns  to  deprive  the  partnership  of 
Treadway  &  Webb,  or  Webb  himself,  of  the 
use  and  benefit  of  the  debt  against  Burns. 
The  reason  he  purchased  the  property  and 
made  the  settlement  was  that  he  thought  it 
was  to  the  best  interest  of  the  partnership. 
Since  then  he  had  been  in  possession  of  the 
property,  and  there  had  been  no  attempt  on 
his  part  to  deprive  Webb,  or  the  firm  of 
Treadway  &  Webb,  of  either  the  property  or 
the  debt  In  his  opinion,  the  transfer  was 
made  about  one  month  before  he  executed  the 
receipt  on  September  11,  1915. 

[1]  Whether  the  plea  of  the  partnership 
that  the  settlement  between  Burns  and  Tread- 
way was  the  result  of  a  fraudulent  scheme 
between  Burns  and  Treadway,  a  member  of 
the  partnership  and  one  of  the  plaintiffs  in 
the  action,  would  be  available  as  a  defense 
to  the  settlement  if  fraud  had  been  shown, 
we  deem  it  unnecessary  to  decide.  In  our 
opinion,  Webb  testifies  to  no  fact  from  which 
it  could  be  reasonably  inferred  that  the  set- 
tlement was  not  made  In  good  faith.  On  the 
contrary,  it  is  clear  from  the  evidence  that 
plaintiffs'  mortgage  on  the  mill  was  subject 
to  prior  mortgages;  that  Burns  was  Insol- 
vent and  that  Treadway,  therefore,  acted  for 
the  best  Interest  of  the  partnership  In  ac- 
cepting the  mules,  wagon,  and  gears  in  pay- 
ment of  the  debt  and  thus  saving  the  addi- 
tional cost  and  expense  Incident  to  an  en- 
forcement of  the  lien.  The  question  of  fraud 
being  eliminated,  the  validity  of  the  settle- 
ment turns  on  the  authority  of  Treadway. 

[I,  3]  While  Webb  claims  to  have  sold  out 
his  Interest  in  the  partnership  to  Treadway, 
he  says  that  the  transfer  did  not  Include  his 
interest  in  the  debts  due  by  defendant  and 
others  to  the  firm.  That  being  true,  the  part- 
nership still  existed  for  the  purpose  of  col- 
lecting such  outstanding  debts.  The  mere 
filing  of  the  suit  by  Webb,  seeking  a  dissolu- 
tion and  'settlement  of  the  partnership,  did 
not,  Ipso  facto,  operate  as  a  dissolution. 
Bagnetto  v.  Bagnetto,  51  La.  Ann.  1200,  25 
South.  987.  And  In  the  absence  of  an  agree- 
ment to  the  contrary  and  of  notice  of  this 
agreement  to  the  creditor,  either  Treadway 
or  Webb  had  the  power  to  compromise  and 
discharge  the  firm's  claim  against  Burns. 
Sweet  v.  Morrison,  103  N.  Y.  235,  8  N.  B.  396. 

[4]  Here  there  was  no  agreement  between 
Treadway  and  Webb  that  Webb  alone  should 
collect  the  outstanding  debts,  and  the  mere 
fact  that  Webb  told  Burns  not  to  settle  with 
Treadway  did  not  deprive  Treadway  of  the 
authority  to  make  the  settlement  or  In  any 
way  affect  the  validity  of  the  settlement 
We,  therefore,  conclude  that  the  chancellor 
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erred  In  setting  aside  the  settlement  and  ren- 
dering judgment  enforcing  the  mortgage  lien. 

Wherefore  the  appeal  Is  granted,  the  Judg- 
ment reversed,  and  cause  remanded,  with 
directions  to  dismiss  the  petition. 


LEWIS  v.  RALSTON. 
(Court  of  Appeals  of  Kentucky.  Feb.  20, 1917.) 

1.  Elections  «=>250— Election  or  Trustees 
— Certifying  Returns. 

Officers  authorized  to  bold  an  election  for  a 
graded  school  trustee  cannot  refuse  to  certify 
the  returns,  as  shown  by  the  pollbooka  or  bal- 
lots, on  the  ground  that  illegal  votes  were  al- 
lowed or  legal  votes  rejected;  their  duties  as 
to  signing  and  certifying  being  purely  ministe- 
rial. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  |  226;  Dec  Dig.  «=>250.] 

2.  Mandamus  «£=>74<5)— To  Election  Offt- 
cers — Certifying  Returns. 

The  election  officers  may  be  compelled  by 
mandamus  to  perform  the  ministerial  duty  of 
signing  and  certifying  the  poll  books  and  elec- 
tion returns  of  an  election  for  graded  school 
trustee. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  1 155 ;  Dec.  Dig.  <g=>74(5).] 

3.  Elections  <t=>250— Election  of  Trustees. 
The  sheriff  need  not  be  present  at  an  elec- 
tion for  a  graded  school  trustee;  Ky.  St.  f§ 
4466,  4467,  making  it  his  duty  to  call  and  hold 
an  election,  and  to  appoint  a  judge  and  clerk 
therefor  only  when  a  graded  school  district  is 
sought  to  be  established,  and  the  appointment 
of  election  officers,  after  the  district  is  estab- 
lished and  trustees  are  elected,  being  by  section 
4485  given  to  the  board  of  trustees. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  g  226;  Dec  Dig.  «8=>250.] 

4.  Elections  <&=> 250— Election  of  Trustees 
—Number  of  Election  Officers. 

An  election  for  a  graded  school  trustee  may 
be  held  by  two  officers;  Ky.  St  {  4481,  re- 
quiring four,  being  only  for  an  election  as  to 
issuing  bonds  for  the  benefit  of  the  school. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  f  226;  Dec.  Dig.  «=>250.] 

Appeal  from  Circuit  Court,  McCreary 
County. 

Mandamus  by  Thomas  Ralston  against 
Henry  F.  Lewis.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

O.  H.  Waddle  &  Son,  of  Somerset,  for  ap- 
pellant Stephens  &  Steely,  of  Williamsburg, 
and  L.  G.  Campbell,  of  Whitley  Olty,  for  ap- 
pellee. 

CARROLL,  J.  At  an  election  held  for  the 
purpose  of  electing  a  trustee  of  the  Green- 
wood graded  common  school,  Thomas  Ral- 
ston, the  appellee,  and  one  W.  O.  Cook  were 
the  opposing  candidates.  There  were  polled 
at  the  election  116  votes,  61  votes  being  cast 


for  Ralston,  and  55  for  Cook,  thus  showing 
Ralston  to  have  received  a  majority  of  6 
votes.  - 

Henry  F.  Lewis,  the  appellant,  was  the 
judge,  and  L.  C.  Patterson  the  clerk  of  the 
election ;  there  being  no  other  officers.  Aft- 
er the  votes  had  been  cast  and  recorded  by 
Patterson,  the  clerk,  on  the  pollbooks,  Lewis 
refused  to  sign  or  certify  the  pollbooks  to 
the  trustees  of  the  district,  and  thereupon 
Ralston,  who  according  to  the  recorded  vote 
on  the  pollbooks  had  been  elected,  brought 
this  suit  against  Lewis,  asking  for  a  manda- 
mus against  him  to  compel  him  to  sign  the 
pollbooks,  certifying  the  result  of  the  election 
and  deliver  them  to  the  board  of  trustees. 

In  defense  to  this  suit  Lewis,  after  ad- 
mitting that  the  trustees  of  the  district  had 
appointed  him  as  judge  and  Patterson  as 
clerk  to  hold  the  election,  averred  that  the 
board  of  trustees  had  no  authority  to  appoint 
himself  and  Patterson  to  hold  the  election, 
although  he  admitted  that  they  did  bold  It 
He  also  admitted  that  116  votes  were  cast 
and  that  according  to  the  record  as  shown 
on  the  poll  books,  Ralston  received  61  votes 
and  Cook  55.  He  then  charged  that  Patterson, 
the  clerk,  over  his  protest  and  objection,  per- 
mitted 11  illegal  votes  to  be  cast  for  Ralston, 
and  that  the  clerk  refused,  over  his  protest 
to  permit  two  legal  voters  to  cast  their  votes 
for  Cook.  He  further  averred  that  he  should 
not  be  required  to  sign  the  pollbooks  because 
the  board  of  trustees  had  no  authority  to 
appoint  himself  and  Patterson  to  hold  the 
election,  the  election  held  by  them  was  void 
and  of  no  effect  as  well  as  for  the  further 
reason  that  If  the  illegal  votes  recorded  for 
Patterson  were  deducted  from  his  vote,  and 
the  names  of  the  legal  voters  who  were  re- 
fused the  right  to  vote  for  Cook  were  added 
to  his  vote,  Cook  and  not  Ralston  was  elected. 

A  reply  controverting  the  allegations  of  the 
answer  was  filed,  and  the  case  being  submit- 
ted, there  was  a  judgment  directing  Lewis  to 
sign  and  certify  the  pollbooks  and  return 
them  to  the.  trustees.  From  this  judgment 
Lewis  prosecutes  this  appeal. 

It  may  at  this  point  be  noticed  that  coun- 
sel for  appellant  Insist  that  no  reply  to  the 
answer  was  filed  until  after  the  judgment 
had  been  rendered,  and  therefore  in  disposing 
of  the  case  the  reply  controverting  the  answer 
should  not  be  considered  on  this  appeal.  The 
record,  however,  does  not  support  counsel  in 
this  contention;  but  if  no  reply  had  been 
filed,  It  would  not  affect  the  result  if  the 
board  of  trustees  had  a  right  to  appoint 
Lewis  as  Judge  and  Patterson  as  clerk  to  hold 
the  election,  and  they  did  hold  It  If  the 
board  of  trustees  had  no  authority  to  ap- 
point these  two  officers,  to  hold  the  election, 
of  course  the  entire  proceeding  was  a  nullity, 
and  this  fact  would  furnish  sufficient  reasons 
to  Justify  Ralston  in  refusing  to  sign  and 
certify  the  pollbooka    But  if  these  officers 
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did  have  the  right  to  hold  the  election,  then 
the  refusal  of  Lewis  to  sign  and  certify  the 
poll  books  and  deliver  them  to  the  trustees 
cannot  be  excused  on  the  ground  that  over 
his  protest  a  sufficient  number  of  Illegal  votes 
were  cast  at  the  election  for  Ralston  and  re- 
corded by  the  clerk  to  change  the  result  of 
the  election,  or  upon  the  ground  that  the  clerk 
wrongfully  refused  to  record  on  the  pollbooks 
the  names  of  legal  voters  who  desired  to  vote 
for  Cook. 

[1]  When  an  election  Is  held  by  officers 
authorized  to  hold  It,  these  officers  cannot 
refuse  to  certify  the  returns  as  shown  by  the 
pollbooks  or  by  the  ballots',  as  the  case  may 
be,  on  the  ground  that  Illegal  votes  were  al- 
lowed to  be  cast  or  legal  votes  rejected.  The 
duties  of  these  election  officers  in  respect  to 
signing  and  certifying  pollbooks  and  election 
returns  are  purely  ministerial,  and  they  may 
be  compelled  by  mandamus  to  perform  this 
ministerial  duty.  It  Is  entirely  beyond  the 
scope  of  the  authority  of  election  officers  to 
purge  the  election  returns  to  suit  their  own 
notions,  or  to  set  themselves  up  as  a  contest 
board.  They  must  sign  and  certify  the  re- 
turns as  tbey  appear  at  the  close  of  the  elec- 
tion, although  as  a  matter  of  fact  illegal 
votes  may  have  been  cast  or  legal  votes  re- 
jected. 

[2,  3]  In  challenging  the  right  of  the  two 
officers  appointed  by  the  board  of  trustees  to 
hold  the  election,  counsel  for  Lewis,  while  con- 
ceding the  right  of  the  board  of  trustees  to  ap- 
point the  two  officers,  Insist  that  the  sheriff 
of  the  county,  or  his  deputy,  must  also  be  pres- 
ent as  sheriff  of  the  election  in  order  to  make 
it  a  valid  election.  Sections  4466  and  4467  of 
the  Kentucky  Statutes  make  it  the  duty  of 
the  sheriff  of  the  county  to  call  and  hold  an 
election  when  a  graded  school  district  Is 
sought  to  be  established  as  provided  In  sec- 
tion 4464,  and  the  further  duty  of  the  sheriff 
to  appoint  a  judge  and  clerk  to  hold  this 
election.  But  in  section  4485  It  Is  provided 
that  after  the  graded  school  has  been  es- 
tablished and  the  trustees  elected,  the  board 
of  trustees  shall  appoint  the  officers  to  hold 
all  other  elections.  The  sheriff  of  the  county 
has  no  duty  to  perform  In  connection  with 
any  graded  school  election,  except  the  first 
one,  at  which  the  graded  school  is  establish- 
ed. Thereafter  the  appointment  of  officers, 
the  holding  of  elections,  and  receiving  re- 
turns is  lodged  in  the  board  of  trustees. 

[4]  An  election  held  for  the  purpose  of 
electing  a  trustee  may  be  held  by  two  officers, 
but  if  it  Is  an  election  to  ascertain  the  sense 
of  the  people  on  the  subject  of  levying  a  tax 
and  issuing  bonds  for  the  benefit  of  the 
school,  the  election  must  be  held  by  four  elec- 
tion officers,  because  the  statute  in  section 
4481  so  provides.  Hughes  v.  Roberts,  142  Ky. 
142,  134  S.  W.  168,  Ann.  Cas.  1912D,  148. 

Wherefore  the  judgment  is  affirmed. 


BOARD  OF  EDUCATION  OF  NEWPORT 
v.  CITY  OF  NEWPORT. 

(Court  of  Appeals  of  Kentucky.  Feb.  18,  1917. 
On  Rehearing,  March  23,  1917.) 

1.  Schools  and  School  Districts  <8=>108(4) 
—Taxes— Estimates. 

Under  Ky.  St.  §  3219,  if  a  board  of  educa- 
tion in  submitting  estimates  for  taxes  refuses  to 
report  its  resources  specified  in  statute  and  re- 
quired to  be  included  in  the  sum  ascertained  to 
be  necessary  for  school  purposes,  a  city  could 
decline  to  make  a  levy  for  any  sum  in  excess  of 
that  necessary  to  produce  the  ascertained  and 
requested  amount  together  with  such  other  re- 
sources. , 

[For  other  oases,  see  Schools  and  School  Districts, 
Cent.  Dig.  |  242;  Dec.  Dig.  «=>103(4).] 

2.  Schools  and  School  Districts  «^=103(3) 
— Taxes— Boabd  of  Education— Po.vees. 

As  a  board  of  education  is  an  entirely  inde- 
pendent institution  and  an  agency  of  the  state, 
it  is  not  required  to  furnish  to  the  city  the  evi- 
dence upon  which  it  bases  its  request  for  a  tax 
levy  for  school  purposes,  or  to  state  the  specific 
purposes  for  which  the  fund  is  requested. 

[For  other  cases,  see  Schools  and  School  Districts, 
Cent.  Dig.  |  242;  Dec.  Dig.  «g=>103(3).] 

3.  Schools  and  School  Districts  <8=>110— 
Taxes — Estimates. 

Where  a  city  collected  taxes  for  school  pur- 
poses without  insisting  upon  the  levy  being  re- 
duced by  the  amount  of  the  unreported  resources 
of  the  board  of  education,  it  cannot  subsequently 
be  heard  to  make  such  insistence,  and  the  tax, 
having  been  levied  and  collected  for  school  pur- 
poses, belongs  to  the  school  board. 

[For  other  cases,  see  Schools  and  School  Districts, 
Cent.  Dig.  99  261-264;  Dec.  Dig.  <&=>110.] 

4.  Schools  and  School  Districts  <8=»110— 
Constitutional  Provisions. 

In  view  of  Const  §8  180,  184,  where  a  city 
collected  a  greater  sum  for  school  purposes  than 
requested  by  the  board  of  education  but  within 
the  limitation  of  the  rate  of  assessment  fixed  in 
the  statute,  the  fund  constituted  no  part  of  the 
city  funds,  and  the  total  amount  collected  be- 
longed to  the  board  of  education. 

[For  other  cases,  see  Schools  and  School  Districts, 
Cent  Dig.  {i  261-264;  Dec.  Dig.  <g=»U0.] 

5.  Schools  and  School  Districts  «=»102— 
School  Taxes— Property  Subject. 

Although  Ky.  St.  |  3219,  provides  that  school 
taxes  are  collectible  on  property  returned  by 
the  board  of  equalization,  taxable  property,  how- 
ever assessed,  is  subject  to  school  taxes. 

[For  other  cases,  see  Schools  and  School  Districts, 
Cent  Dig.  S!  233.  237-239,  252;   Dec.  Dig.  <g=3l02.] 

On  Rehearing. 

6.  Schools  and  School  Districts  <8=>103(4) 
—Taxes— Estimates— Resources. 

Where  a  board  of  education  was  adjudged 
entitled  to  the  whole  amount  of  a  tax  levied  by 
a  city  of  the  second  class  for  school  purposes, 
without  reduction  on  account  of  unreported  re- 
sources, the  proceeds  derived  from  the  collection 
of  the  judgment  will  constitute  an  item  of  re- 
source on  hand,  which,  in  making  another  re- 
quest for  a  tax  levy,  should  be  taken  into  ac- 
count, under  the  provision  of  Ky.  St  f  3219,  re- 
quiring the  board  of  education  of  a  city  of  the 
second  class  to  report  its  resources  to  the  city  in 
estimating  the  amount  necessary  to  be  levied  for 
school  purposes. 

[For  other  cases,  see  Schools  and  School  Districts, 
Cent.  Dig.  i  242.] 


4=sFor  other  cases  sea  same  toplo  and  KSY-NCMBER  In  all  Key -Numbered  Digests  and  Indexes. 
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Appeal  from  Circuit  Court,  Campbell 
County. 

Action  by  the  Board  of  Education  of  New- 
port against  the  City  of  Newport.  Judg- 
ment for  plaintiff  for  a  part  of  its  claim, 
and  both  parties  appeal.  Reversed,  with 
directions  to  render  Judgment  for  plaintiff 
and  for  proceedings  consistent  with  opinion. 

Frank  V.  Benton,  of  Newport,  for  appel- 
lant Brent  Spence,  of  Newport,  for  appel- 
lee. 

THOMAS,  J.  Plaintiff  (appellant)  brought 
this  suit  against  the  defendant  (appellee)  to 
recover  of  it  collected  but  unpaid  school  tax- 
es for  the  years  1908-1913,  inclusive,  aggre- 
gating the  sum  of  $27,497.90.  The  sum  al- 
leged to  have  been  collected  and  unpaid  for 
each  of  the  years  excluding  1913  is:  For 
1908,  $5,929.91;  for  1909,  $4,848.73;  for 
1910,  $4,365.52;  for  1911,  $10,466.11;  and 
for  1912,  $1,887.63.  The  petition  also  claimed 
t  a  balance  due  the  plaintiff  for  the  year  1913, 
but  during  the  progress  of  the  cause  the 
suit  was  abandoned  as  to  the  amount  it 
sought  to  recover  for  that  year.  In  addi- 
tion to  a  denial,  several  defenses,  or  sup- 
posed ones,  were  Interposed  by  the  answer, 
and  after  the  Issues  were  made  up  the  case 
was  transferred  to  equity  and  referred  to  a 
commissioner  to  take  proof  and  report  the 
sums,  if  any,  which  the  facts  show  to  be 
due  the  plaintiff  for  each  of  the  years  in- 
cluded. The  commissioner  reported  that  be 
found  a  balance  collected  by  the  defendant 
and  unpaid,  for  the  year  1908,  of  $5,586.35; 
for  the  year  1910,  $1308;  and  for  the 
year  1911,  $12,916.74.  He  declined  to  recom- 
mend a  judgment  for  any  sum  for  the  year 

1908  because  the  plaintiff  had  not,  when  it 
requested  the  defendant  to  make  the  levy 
for  that  year,  Included  as  a  part  of  its  re- 
sources on  hand  a  cash  item  of  $6,531.74. 
He  recommended  a  Judgment  for  the  year 
1911  only  for  the  amount  claimed  in  the  pe- 
tition, which  was  something  near  $2,500  less 
than  the  sum  he  found  to  be  due  for  that 
year.   He  found  nothing  due  for  the  years 

1909  or  1912.  Exceptions  were  filed  to  this 
report  by  both  plaintiff  and  defendant,  and 
upon  trial  they  were  each  overruled,  and 
a  judgment  was  rendered  in  favor  of  the 
plaintiff  for  the  sum  of  $11,774.11,  from 
which  both  parties  have  appealed  to  this 
court. 

The  evidence  taken  and  reported  by  the 
commissioner,  which  is  all  that  is  in  the  rec- 
ord, shows  beyond  dispute  these  facts:  That 
up  to  June  1,  1915,  there  had  been  col- 
lected by  the  defendant  under  the  levy  for 
school  purposes  during  each  of  the  current 
years  involved  herein,  together  with  delin- 
quent taxes  for  each  of  them,  plus  collec- 
tions from  the  bondsmen  of  a  defaulting  tax 
collector,  the  following  sums  in  excess  of 
what  it  has  paid  the  plaintiff:  For  1908, 
$2,743.63;  for  1909,  $2,381.71 ;  for  1910,  $1,- 
103.34;  for  1911,  $10,680.93;  and  for  1912, 
$6,206.40.    In  none  of  the  years  do  the  J 


amounts  either  levied  or  collected  equal  that 
which  was  requested  of  defendant  by  the 
plaintiff,  except  as  to  the  amount  requested 
for  maintenance  of  the  schools  for  the  year 
1912.  In  that  year  the  plaintiff  requested 
for  maintenance  purposes  the  sum  of  $51,- 
727.57.  The  amount  collected  for  that  pur- 
pose for  that  year  is  $55,578.04,  but  It  paid 
for  such  purpose  only  $50,000.  There  was 
requested  for  sinking  fund  purposes  for  that 
year  $11,696,  but  there  was  a  less  sum 
levied  for  that  purpose,  and  only  $7,628.36 
collected,  and  but  $7,000  paid.  The  commis- 
sioner also  found,  and  which  was  confirmed 
by  the  court,  that  in  none  of  the  years  did 
the  plaintiff  legally  request  the  levy  and 
collection  of  any  sum  for  Unking  fund  pur- 
poses, as  authorized  by  section  3219  of  the 
Kentucky  Statutes.  There  was  for  each  of 
the  years  except  1912  (the  facts  about  which 
we  have  stated  above)  a  request  made  for 
sinking  fund  purposes  of  a  round  sum  of 
$10,000.  Regarding  this  as  no  request  at 
all  for  the  year  1909,  the  commissioner  found 
that  there  had  been  paid  to  the  plaintiff 
more  than  $46,4S0.61,  the  amount  which  it 
requested  for  that  year  for  maintenance 
purposes,  and  disallowed  plaintiff's  claim  for 
any  amount  for  that  year,  although  the  fact 
is  that  it  had  collected  for  both  maintenance 
and  sinking  fund  purposes  more  than  it  paid, 
the  amount  hereinbefore  shown  for  that 
year. 

[1]  The  first  question  then  presented  for 
consideration  is  whether  the  request  for  a 
named  sum  for  sinking  fund  purposes  made 
by  the  board  of  education,  for  a  city  of  the 
second  class,  must  specify  and  set  forth  in 
detail  the  facts  showing  the  necessity  for 
the  amount  requested.  The  section,  in  so 
far  as  It  applies  to  this  subject,  is: 

"Said  board  shall  annually,  in  the  month  of 
January,  approximately  ascertain  the  amount 
of  money  necessary  to  be  used  to  defray  the 
expenses  of  maintaining  the  schools,  improv- 
ing or  constructing  of  buildings,  et  cetera,  thore- 
of,  and  any  liquidations  of  the  liabilities  during 
the  current  fiscal  year,  and  report  the  same, 
together  with  the  amount  to  be  received  from 
the  common  school  fund  of  the  state  of  Ken- 
tucky (which  amount  the  board  shall  ascertain 
by  taking  the  census  required  by  law,  in  April) 
to  the  auditor,  and  thereupon  the  general  coun- 
cil shall,  at  the  request  of  said  board,  levy  and 
collect  such  taxes  as  may  be  requested,  and  the 
money  arising  from  said  levy  shall,  under  the 
direction  and  control  of  said  board,  be  used  for 
the  benefit  of  the  common  schools  and  for  the 
purpose  of  paying  off  the  indebtedness  of  said 
board." 

It  will  be  seen  that  it  is  the  duty  of  the 
board  of  education  in  such  cities,  to  which 
the  defendant  belongs,  to  "approximately  as- 
certain the  amount  of  money  necessary  to  be 
used  •  »  »  and  report  the  same,  together 
with  the  amount  to  be  received  from  the  com- 
mon school  fund  of  the  state,"  etc.  It  Is  no- 
where to  he  gathered  from  the  statute  that  the 
board  of  education  is  required  to  report  to 
the  city  the  evidence  upon  which  it  makes 
its  approximate  ascertainment  of  the  funds 
needed.  After  making  such  ascertainment, 
the  only  remaining  thing  for  the  board  of  ed- 
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ncation  to  do  is  to  report  same  to  the  city, 
whereupon  it  becomes  its  duty  to  make  the 
levy,  provided  it  can  do  so  within  the  limita- 
tion rates  fixed  by  the  law.  If  it  cannot 
raise  the  requested  amount  within  such  lim- 
itation rates,  it  would  no  doubt  be  its  duty 
to  make  a  levy  to  the  extent  of  its  authority 
within  the  limitation  of  such  rates  so  as  to 
produce  a  sum  that  would  approximate  the 
nearest  possible  to  the  sum  requested. 

The  board  of  education  is  an  entirely  inde- 
pendent institution  from  the  city,  and  has 
under  Its  control  a  department  of  government 
totally  and  wholly  distinct  from  the  munici- 
pality. It  is  In  every  sense  of  the  term  an 
agency  of  the  state,  and,  while  the  immediate 
effects  of  its  administration  may  be  locally 
confined,  it  is  nevertheless  engaged  in  an  en- 
tirely different  work  from  that  of  running  a 
municipality  or  any  part  thereof.  To  re- 
quire it  to  submit  the  evidence  of  facts  up- 
on which  It  bases  its  request  for  the  tax  levy 
would  at  least  In  a  sense  clothe  the  city  with 
revisory  powers  over  it  as  to  the  amount  of 
taxes  that  should  be  levied  for  school  pur- 
poses, for  there  could  be  no  other  reason  for 
requiring  the  board  of  education  to  furnish 
to  the  city  the  facts  except  to  enable  the 
latter  to  govern  Its  actions  thereby.  True,  if 
the  board  of  education  as  a  matter  of  fact 
should  refuse  to  take  credit  by  the  Items 
specified  in  the  statute  and  required  by  it  to 
be  Included  in  the  sum  ascertained  to  be  nec- 
essary for  the  proper  conduct  of  the  schools, 
the  city  could  decline  to  make  the  levy  for 
any  sum  In  excess  of  that  which  was  neces- 
sary to  produce  the  ascertained  and  request- 
ed amount,  together  with  other  resources 
mentioned  in  the  section,  if  any,  which  the 
board  of  education  might  have  on  hand. 

The  right  of  the  city,  under  such  circum- 
stances, to  refuse  to  make  the  levy  requested 
by  the  board  of  education  unless  the  latter 
should  report  Its  resources  composed  of  the 
items  mentioned  in  the  statute,  has  frequent- 
ly been  held  by  this  court;  the  latest  case 
being  that  of  Board  of  Education  of  Newport 
v.  City  of  Newport,  171  Ky.  234,  188  S.  W. 
360.  It  is  true  that  In  that  case  the  amend- 
atory statute  of  1012  (section  3235a,  Ky. 
Statutes)  with  reference  to  schools  in  cities 
of  the  second  class  was  considered.  But  the 
duties  of  boards  of  education  in  such  cities, 
prior  to  the  enactment  of  that  act,  with  ref- 
erence to  requesting  the  levy  of  taxes  for 
school  purposes  and  requiring  a  report  of  its 
resources  to  be  made,  are  practically  the 
same,  and  the  principle  decided  in  the  case 
referred  to  is  applicable  here. 

As  to  the  proposition  that  the  city  has  no 
right  to  demand  of  the  board  of  education 
the  facts  upon  which  its  estimate  was  based 
and  showing  the  necessity  for  the  amount 
requested,  to  which  we  have  previously  ad- 
verted, analogous  cases  from  this  court  are 
Fiscal  Court  of  Logan  County  v.  Board  of 
Education  of  Logan  County,  138  Ky.  08,  127 
'  S.  W.  527 ;  Board  of  Education  of  City  of 
Bowling  Green  v.  Townsend,  140  Ky.  248, 130 


S.  W.  1105.  In  the  first  case,  the  board  of 
education  of  Logan  county  requested  of  the 
fiscal  court  of  the  county  a  levy  for  school 
purposes.  The  fiscal  court  saw  proper  to 
question  the  necessity  for  the  amount  re- 
quested, and  assumed  to  exercise  a  supervis- 
ory control  over,  not  only  the  amount  re- 
quested, but  the  purpose  for  which  it  should 
be  spent  All  such  assumed  authority  on  be- 
half of  the  fiscal  court  was  denied  by  this 
court  when  In  the  course  of  the  opinion  it 
said: 

"The  board  of  education  has  control  of  the 
educational  interests  and  needs  of  the  county, 
and  it  is  the  duty  of  the  board  before  asking 
the  fiscal  court  to  make  a  levy  for  educational 
purposes  to  estimate  the  amount  that  in  the 
judgment  of  the  board  may  be  needed  for  .this 
purpose.  And  when  the  board  of  education  re- 
quests the  fiscal  court  to  levy  a  property  and 
capitation  tax  within  the  statutory  limit,  it  is 
the  duty  of  the  fiscal  court  to  levy  the  property 
and  capitation  tax  requested  by  the  board,  if 
it  is  within  the  statutory  limit  The  fiscal 
court  has  no  discretion  to  exercise  on  this  sub- 
ject. It  must  lay  the  levy  demanded.  In  sub- 
mitting to  the  fiscal  court  an  estimate  of  the 
amount  that  in  the  judgment  of  the  board  is 
needed,  it  is  not  necessary  that  the  board  should 
mention  the  specific  purposes,  or  any  of  the 
purposes,  to  which  it  intends  to  apply  the 
funds.  The  expenditure  of  the  funds  within 
the  statutory  limits  is  entirely  within  the  dis- 
cretion of  the  board  of  education." 

While  It  Is  true  that  in  that  case  the  law 
governing  the  management  and  control  of 
rural  schools  was  under  consideration,  the 
principles  and  rules  governing  the  authority 
whose  duty  it  is  to  make  requests  for  the 
taxes  and  governing  the  one  which  levies  and 
collects  the  taxes  are  analogous,  and  what 
we  have  quoted  is  applicable  here. 

In  the  Bowling  Green  Case,  the  charters  of 
cities  of  the  third  class  with  reference  to 
schools  was  under  consideration.  Those  cit- 
ies have  a  board  of  education  to  govern  the 
schools  therein  with  prescribed  powers, 
many  of  which  are  similar  to  those  of  such 
boards  In  cities  of  the  second  class.  The 
board  of  education  of  the  city  of  Bowling 
Green  demanded  or  requested  of  the  city 
council  to  levy  and  collect  a  certain  amount 
for  school  purposes,  which  the  city  declined 
to  do,  and,  In  a  suit  brought  for  the  purpose 
of  forcing  it  to  do  so,  It,  for  one  of  its  de- 
fenses, denied  that  the  sum  demanded  and 
requested  was  necessary  or  required  to  con- 
duct the  schools  for  the  current  year.  This 
necessarily  Involved  an  Investigation  Into 
the  purposes  for  which  the  sum  to  be  raised 
should  be  expended.  This  defense  by  the  city 
was  refused,  and  In  denying  Its  sufficiency  it 
is  said  in  the  opinion: 

"Where  proper  demand  is  made  within  the 
limits  prescribed  by  law,  the  council  will  not  be 
permitted  to  refuse  to  comply  with  the  board's 
demands,  unless  it  can  show  that  the  members  of 
the  board  acted  corruptly  or  in  bad  faith,  or 
that  they  embraced  in  their  expenditures  items 
not  authorized  by  law.  That  in  their  opinion 
the  demands  of  the  board  are  excessive  or  ex- 
tortionate is  not  sufficient.  If  the  contention 
of  counsel  for  appellees  were  sound,  we  would 
have  the  courts  passing  on  the  question  of  the 
sufficiency  of  the  number  of  teachers,  the  amount 
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of  salaries  paid,  etc.  The  Legislature  did  not 
mean  that  either  the  general  council  of  the  cities 
or  the  courts  should  determine  these  questions; 
they  were  left  solely  to  the  boards  of  education 
which  were  created  for  that  purpose.  City  of 
Owensboro  v.  Board  of  Trustees  Owensboro 
Public  Schools,  10  Ky.  Law  Rep.  40;  Prowsev. 
Board  of  Education  of  Christian  County  [134 
Ky.  365],  120  S.  W.  307;  Fiscal  Court  of  Logan 
County  et  al.  v.  Board  of  Education  of  Logan 
County  [138  Ky.  98],  127  S.  W.  527." 

[2]  We  conclude,  then,  that  the  finding  of 
the  commissioner,  and  the  judgment  of  the 
court  confirming  It,  to  the  effect  that  no  sum 
was  requested  by  the  plaintiff  In  any  of  the 
years  covered  by  this  suit  for  sinking  fund 
purposes,  because  the  requests  were  not  ac- 
companied with  a  statement  of  the  specific 
purposes  for  which  the  fund  was  requested, 
cannot  be  upheld,  and  such  finding  Is  there- 
fore erroneous. 

[3]  It  Is  alleged,  and  the  commissioner  so 
found,  that  for  some  of  the  years  Involved, 
notably  1908,  the  plaintiff  in  making  its  re- 
quest of  the  defendant  for  the  levy  and  col- 
lection of  school  taxes  did  not  report  its  re- 
sources as  required  by  section  3219,  which 
was  then  in  force,  and  that  In  this  suit  it  is 
entitled  to  take  credit  by  the  sums  so  failed 
to  be  reported.  The  error  in  this  position  is 
that  it  disregards  the  old  proverb  that  "There 
is  a  time  for  all  things,"  which  has  long 
since  ripened  into  a  rule  of  law  forbidding 
one  who  acquiesces  in  that  to.  which  he  could 
have  legally  objected  to  thereafter  insist  up- 
on the  irregularity  or  illegality  of  the  thing 
acquiesced  in  to  his  own  advantage,  and  to 
the  detriment  of  others.  In  this  case  the 
defendant  collected  the  taxes  from  the  people 
for  school  purposes.  It  did  not  insist  upon 
the  levy  being  reduced  by  the  amount  of  the 
unreported  resources  befose  making  it,  as  it 
then  had  a  right  to  do,  and  it  cannot  now  be 
heard  to  make  such  an  insistence  when  it 
failed  to  do  so  at  the  time  appointed  for  that 
purpose.  The  tax  having  been  levied  and 
collected  for  school  purposes,  It  belongs  to 
the  school  board,  and  should  be  paid  to  It 

The  case  of  Board  of  Education  v.  City  of 
Newport,  supra,  together  with  many  others 
which  might  be  cited  from  this  court,  is  au- 
thority for  the  proposition  that  if  the  city  at 
the  time  of  the  request  had  declined  to  make 
the  levy  demanded  because  of  the  omission 
of  the  board  of  education  in  making  Its  re- 
quest to  account  for  resources  on  hand,  in  a 
suit  brought  for  that  purpose,  the  request 
of  the  board  of  education  could  have  been 
corrected  so  as  to  take  account  of  such  re- 
sources. In  other  words,  the  time  to  correct 
the  request  made  by  the  board  of  education 
was  when  or  after  it  was  made  and  before 
the  making  of  the  levy,  and  not  afterward. 
It  was  therefore  error  both  in  the  commis- 
sioner and  in  the  court  to  credit  the  defend- 
ant by  any  resources  not  taken  into  consider- 
ation by  the  board  of  education  in  making 
its  requests  for  any  of  the  years  involved. 

[4]  There  remains  but  one  other  question, 
which  is  that  relating  to  the  taxes  requested 
and  collected  for  the  year  1912.   As  we  have 


!  seen,  there  was  collected  and  paid  to  the 
|  plaintiff  for  maintenance  purposes  for  that 
(year  something  like  $3,800  more  than  was 
requested.  It  is  not  pretended  by  the  de- 
fendant that  the  levy  rate  which  produced 
this  sum  was  not  within  the  limits  of  such 
rate  as  provided  by  the  statute.  As  a  matter 
of  fact,  It  was  within  such  limits,  L  e.,  the 
statute  permitted  a  rate  to  be  levied  tor 
maintenance  purposes  not  to  exceed  35  cents 
on  each  $100  valuation  of  the  taxable  prop- 
erty, and  not  to  exceed  10  cents  on  the  $100 
of  valuation  for  sinking  fund  purposes.  The 
levy  made  for  that  year  for  maintenance  pur- 
poses was  less  than  that  rate.  It  is  there- 
fore Insisted  by  the  defendant  that,  Inasmuch 
as  it  paid  more  than  was  requested,  it  is  not 
liable  for  the  excess,  which  Insistence  is 
made  upon  the  authority  of  the  case  of 
Board  of  Education  of  Paducah  v.  City  of 
Paducah,  108  Ky.  209,  56  S.  W.  149,  21  Ky. 
Law  Rep.  1650. 

In  the  first  place,  there  Is  considerable  dif- 
ference between  the  facts  of  this  case  and 
that  one,  chief  of  which  is  that  in  this  case 
the  plaintiff,  for  that  year,  requested  for 
sinking  fund  purposes  $11,696,  which  defend- 
ant determined  was  no  request  at  all,  as  we 
have  hereinbefore  discussed,  but  it  as  a  mat- 
ter of  fact  made  a  levy  for  sinking  fund  pur- 
poses and  collected  and  paid  to  the  plaintiff 
thereon  the  sum  of  $7,000,  being  $4,696  less 
than  was  requested,  and  being  $628.36  less 
than  It  collected.  The  defendant  levied  for 
that  year  $63,922.80  for  both  maintenance  and 
sinking  fund  purposes,  which  was  $499.25 
more  than  was  requested,  and  it  collected 
$63,206.40  for  both  purposes  and  paid  to 
1  plaintiff  only  $57,000.  So  that,  although  it 
collected  more  than  was  requested  for  main- 
tenance purposes,  it  did  not  pay  plaintiff  the 
amount  which  it  collected  for  both  purposes. 
It  would  therefore  seem  to  make  no  differ- 
ence upon  which  fund  the  payments  which 
it  made  should  be  credited,  the  object  being 
to  require  it  to  pay  the  amount  that  It  had 
collected  for  both  purposes.  But,  however 
this  may  be,  it  undoubtedly  collected  the  tax- 
I  es  within  the  limitation  of  the  rate  of  as- 
J  sessment  fixed  in  the  statute.  When  collect- 
ed, the  sum  became  a  fund  belonging  to  the 
state  and  to  be  used  and  appropriated  as  di- 
rected by  the  state,  which,  in  this  instance, 
was  by  the  board  of  education  of  the  city  of 
Newport.  The  fund  constituted  no  part  of 
the  city  funds.  It  was  and  is  only  the  agent 
of  the  state  for  the  purpose  of  producing  the 
fund,  and  when  produced  its  authority  over 
it  ceases,  except  to  pay  it  as  directed  by  the 
authority  entitled  to  it,  which  is  the  board 
of  education.  This  is  not  only  in  keeping 
with  the  provisions  of  sections  180  and  184  of 
the  Constitution,  but  Is  following  the  rule 
laid  down  by  this  court  in  a  great  number  of 
cases,  some  of  which  are  City  of  Louisville 
v.  Louisville  School  Board,  32  S.  W.  408,  17 
Ky.  Law  Rep.  698;  City  of  Cynthiana  v.  , 
Board  of  Education,  52  S.  W.  969,  21  Ky. 
Law  Rep.  731 ;  Board  of  Education  v.  Board 
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of  Trustees,  113  Ky.  234,  68  S.  W.  10,  24  Ky. 
Law  Rep.  98;  Board  of  Trustees  v.  Board  of 
Education,  75  S.  W.  225,  25  Ky.  Law  Rep, 
341;  Ramsey  et  al.  v.  County  Board  of  Bdu- 
cation,  159  Ky.  827,  169  S.  W.  521;  and  City 
of  Louisville  v.  Board  of  Education  of  City 
of  Louisville,  154  Ky.  316,  157  S.  W.  379. 

The  first  section  of  the  Constitution  men- 
tioned, among  other  things,  provides  that: 

"No  tax  levied  and  collected  for  one  purpose 
shall  ever  be  devoted  to  another  purpose. 

In  the  latter  section  mentioned,  it  is  pro- 
vided that: 

"The  interest  and  dividends  of  said  fund  (that 
previously  mentioned  therein),  together,  with  any 
sum  which  may  be  produced  by  taxation  or  oth- 
erwise for  purposes  of  common  school  education, 
shall  be  appropriated  to  the  common  schools, 
and  to  no  other  purpose." 

The  language  quoted  from  the  two  sections 
could  not  be  made  plainer.  It  is  therein  re- 
quired by  the  most  mandatory  terms  that, 
whenever  taxes  are  collected  for  school  or 
other  purposes,  the  suras  so  produced  shall 
neither  be  appropriated  to  nor  used  for  any 
other  purpose.  The  opinion  Just  referred  to 
will  be  found  with  one  accord  upholding  the 
requirement  of  the  constitutional  provisions, 
supra.  So  that  it  would  seem  that,  If  taxes 
are  legally  collected  for  school  purposes,  they 
cannot  be  held  by  the  collecting  authority 
and  appropriated  by  it  to  another  purpose. 

In  the  statement  just  made  we  used  the 
words  "legally  collected"  advisedly,  because 
if  taxes  were  illegally  collected  it  might  be 
insisted  with  plausibility  that  the  fund  thus 
produced  would  not  be  one  produced  by  the 
collection  of  taxes.  In  other  words,  that 
when  the  section  refers  to  funds  produced 
by  the  collection  of  taxes  it  means  legally  col- 
lected taxes,  and  the  fact  might  be  that  the 
fund  withheld  by  the  city  of  Paducah  and  to 
recover  which  the  suit  was  brought  in  the 
case  of  Board  of  Education  v.  City  of  Pa- 
ducah, 108  Ky.  209,  56  S.  W.  149,  21  Ky.  Law, 
Kep.  1650,  was  produced  by  the  levying  of  a 
rate  in  excess  of  that  permitted  by  the  stat- 
ute, and  therefore  illegally  collected,  and  if 
this  were  true  the  opinion  which  denied  the 
right  of  the  board  of  education  to  recover  the 
sum  sued  for  may  have  been  rested.  But, 
unless  such  was  the  case,  we  do  not  think 
the  opinion  Is  in  harmony  with  subsequent 
decisions  of  this  court,  or  with  the  require- 
ments of  the  sections,  supra,  of  the  Consti- 
tution. 

[5j  Moreover,  the  record  discloses  that, 
after  the  assessment  of  the  property  for  the 
year  1912  as  made  by  the  assessor,  there  was 
added  to  its  total  amount  by  the  state  board 
of  valuation  and  assessment,  in  the  valuation 
made  by  it  in  a  retrospective  assessment  of 
franchises  within  the  city  of  Newport,  the 
sum  of  ¥775,966.80,  which  was  not  included  in 
the  sum  total  of  the  assessable  property  made 
by  the  assessor  within  the  city  for  that  year 
at  the  time  the  assessment  was  made,  nor 
was  this  Increase  made  until  1914,  after 
which  the  taxes  on  it  were  collected.  The 
rate  levied  for  school  purposes  was  collected 


on  this  increased  assessment,  but  the  city 
claims  that  it  is  not  liable  therefor  because  it 
insists  that  under  section  3219  school  taxes 
are  not  collectible  on  any  property  except 
that  returned  by  the  board  of  equalization 
and,  as  the  franchise  assessment  was  not  re- 
turned by  that  board,  but  by  the  board  of 
valuation  and  assessment,  the  plaintiff  is  not 
entitled  to  any  portion  of  the  taxes  derived 
therefrom.  To  this  we  cannot  agree.  At  the 
time  of  the  passage  of  section  3219,  franchise 
assessments  were  made  by  the  city  authori- 
ties and  not  by  the  board  of  valuation  and 
assessment.  The  assessment  of  such  fran- 
chises then  came  under  the  supervision  of  the 
board  of  equalization,  and  the  Legislature 
did  not  contemplate  that  such  board  might 
subsequently  be  relieved  of  revisory  powers 
over  such  assessments,  nor  did  it  Intend  that 
if  the  assessment  laws  should  be  revised  the 
revenue  to  be  collected  for  school  purposes 
should  thereby  be  affected.  In  other  words, 
taxaole  property,  however  assessed,  Is  sub- 
ject to  school  taxes  the  same  as  taxes  for 
other  purposes.  We  therefore  find  no  merit 
in  this  contention  made  by  the  defendant. 

When  this  increased  amount  of  property 
is  added  to  the  original  assessment  for  the 
year  1912,  It  in  a  large  measure,  If  not  en- 
tirely, accounts  for  the  increased  collections 
of  school  taxes  for  that  year  for  maintenance 
purposes,  and  defendant  should  not  be  per- 
mitted to  withhold  such  sum  from  the  board 
of  education  and  appropriate  It  to  its  own 
use.  It  should  be  denied  this,  not  only  upon 
principles  of  justice  and  right,  but  it  is  also 
forbidden  by  the  sections  of  the  Constitution 
heretofore  considered,  together  with  the  cases 
cited. 

We  therefore  conclude  that  the  court  erred 
in  not  sustaining  appellant's  exceptions  to  the 
report  of  the  commissioner  and  in  declining  to 
render  judgment  against  the  defendant  for 
$23,116,  instead  of  the  judgment  it  did  ren- 
der. 

Wherefore  the  Judgment  is  reversed,  with 
directions  to  the  lower  court  to  render  judg- 
ment in  favor  of  plaintiff  for  the  sum  of  $23,- 
116,  and  for  proceedings  consistent  with  this 
opinion. 

On  Rehearing. 

[6]  A  re-examination  of  the  questions  involved 
in  this  case  upon  the  filing  of  the  petition  for 
rehearing  fails  to  convince  us  of  the  unsound- 
ness of  the  opinion,  as  counsel  for  appellee  in- 
sist, and  the  petition  is  therefore  overruled.  In 
view,  however,  of  the  fact  that  when  the  judg- 
ment is  paid  the  resources  of  appellant  will 
to  that  extent  be  increased,  it  should,  in  mak- 
ing the  next  or  current  request  of  appellee  for 
a  tax  levy,  report  or  take  credit  by  whatever 
portion  of  the  amount  collected,  if  any,  which  it 
may  not  have  legally  spent  up  to  the  time  of 
making  the  request  for  school  purposes.  We 
think  the  proceeds  derived  from  the  collection 
of  the  judgment  will  constitute  such  an  item  of 
resources  on  hand  as  that  it  should  be  taken  in- 
to account  under  the  provisions  of  section  3219, 
Kentucky  Statutes. 

The  opinion,  which  is  in  174  Ky.  28,  191  S. 
W.  871,  is  extended  to  this  extent.  The  motion 
by  appellant  for  an  extension  of  the  opinion  is 
overruled. 
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BAZZELi.  t.  BENNETT. 
(Court  of  Appeals  of  Kentucky.  Feb.  20,  1917.) 

Attobnbt  and  Clunt  «=>72— Thb  Relation 

—Evidence. 
Evidence  held  not  to  sufficiently  show  that 
the  relation  of  attorney  and  client  existed  be- 
tween the  parties,  in  respect  to  a  trade  for 
land,  essential  to  plaintiff's  recovery. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  |{  102-104.] 

Appeal  from  Circuit  Court,  Hickman  Coun- 
ty. 

Suit  by  W.  E.  Bazzell  against  Joe  W.  Ben- 
nett From  an  adverse  judgment  plaintiff 
appeals.  Affirmed. 

Shelbourne  &  Shelbourne,  of  Bardwell,  and 
J.  M.  Brummal,  Jr.,  of  Clinton,  for  appel- 
lant Joe  W.  Bennett,  of  Clinton,  and  Bob- 
bins &  Bobbins  and  J.  E.  Warren,  all  of  May- 
fleld,  for  appellee. 

CARROLL,  J.  The  appellant,  Bazzell,  as 
plaintiff  brought  this  suit  against  the  ap- 
pellee, Bennett,  which  suit  on  hearing  was 
dismissed. 

In  his  petition  Bazzell  averred,  in  sub- 
stance, that  on  September  23, 1914,  he  and  W. 
C.  Samuel  entered  into  a  contract  with  one 
George  Warner  whereby  they  purchased  from 
him  235  acres  of  land  which  Warner  had 
bought  from  G.  W.  Dodson;  that  In  consid- 
eration of  the  sale  of  the  land  they  assumed 
the  payment  of  certain  purchase-money  notes 
due  by  Warner  to  Dodson;  that  as  part  of 
the  contract  Warner  was  to  convey  to  Sam- 
uel 48  acres  of  the  land,  and  to  Bazzell  the 
remainder,  187  acres;  that  pursuant  to  the 
contract  with  Warner  they  were  to  see  Dod- 
son and  get  him  to  agree  to  their  assump- 
tion of  the  Warner  notes;  that  on  Septem- 
ber 24th  they  went  to  see  Dodson  and  ex- 
plained to  him  the  contract  with  Warner, 
and  were  told  by  him  that  after  he  had  con- 
sulted his  attorney  he  would  meet  them  in 
Clinton  on  September  26th  and  close  the 
matter  np;  that  on  their  return  from  May- 
field  where  they  saw  Dodson  they  went  to 
see  Bennett,  an  attorney  at  Clinton,  and  ex- 
plained to  him  the  purchase  they  had  made 
from  Warner,  the  land  each  was  to  receive, 
the  terms  thereof,  and  the  arrangements 
made  with  reference  to  the  assumption  by 
them  of  the  notes  due  Dodson,  and  Bazzell 
employed  him  as  an  attorney  to  represent 
him  in  the  action  and  to  draw  up  the  deed 
and  other  necessary  papers  to  secure  to  him 
(Bazzell)  the  title  to  the  land;  that  Bennett 
accepted  the  employment  and  agreed  to  pre- 
pare the  necessary  papers ;  that  on  the  same 
day  they  notified  Warner  to  meet  them  at 
Clinton  on  September  26th,  telling  him  that 
Dodson  would  be  there  to  close  up  the  matter; 
that  on  September  25th,  and  after  Bazzell 
had  employed  Bennett  to  write  the  deed  from 
Warner  for  the  187  acres  of  land,  and  he 


had  accepted  the  employment  Bennett  pur- 
chased the  land  from  Warner  and  procured  a 
conveyance  of  it  to  be  made  to  him;  that  on 
September  26th,  pursuant  to  the  arrange- 
ments made  between  all  the  parties,  Baz- 
zell and  Dodson  met  in  Clinton  for  the  pur- 
pose of  having  Bennett  write  the  papers 
agreed  on,  when  they  discovered  for  the 
first  time  that  he  had  purchased  the  land 
himself.  The  prayer  of  the  petition  was  for 
a  judgment  decreeing  that  Bennett  purchased 
the  land  to  be  held  in  trust  for  the  use  and 
benefit  of  Bazzell,  and  that  he  be  required 
to  convey  to  him  the  land,  or,  if  this  could 
not  be  done,  that  he  have  judgment  for  $2,- 
095,  the  amount  of  damage  he  had  sustained 
by  the  failure  to  get  the  land  at  the  contract 
price. 

In  bis  answer  Bennett  specifically  denied 
all  the  material  averments  of  the  petition, 
except  so  much  as  related  to  the  fact  that  he 
had  purchased  the  land,  which  was  admitted. 

In  considering  the  record  we  think  the 
opinion  may  be  confined  to  the  evidence  re- 
lating directly  to  three  propositions:  (1)  Did 
Warner  contract  to  sell  the  land  to  Bazzell? 
(2)  Did  Dodson,  whose  agreement  was  neces- 
sary to  the  consummation  of  the  contract, 
consent  to  the  sale?  (3)  Did  Bazzell  employ 
Bennett  to  write  the  deed  and  such  other 
papers  as  might  be  necessary  to  complete  the 
sale  and  purchase  of  the  land,  and  did  Ben- 
nett agree  to  perform  this  service? 

George  Warner  testified  that  he  did  not 
make  any  contract  with  Bazzell  for  the  sale 
of  his  land;  that  Bazzell,  in  company  with 
W.  C.  Samuel,  came  to  see  him,  and  Bazzell 
made  him  a  proposition  to  buy  the  land, 
which  proposition  contemplated  that  Dodson, 
who  held  the  purchase-money  notes  against 
Warner,  would  agree  that  Bazzell  might  as- 
sume the  debt,  and  that  he  told  Bazzell  he 
might  go  and  see  Dodson  if  he  wanted  to; 
that  after  they  left  he  went  to  see  Bennett,, 
who  advised  him  not  to  sell  the  land  to  Baz- 
zell, and  that  he  made  up  his  mind  not  to  do 
it;  that  no  writings  were  ever  executed 
between  them,  is  admitted. 

Bazzell  said  that  Warner  first  came  to  see 
him  about  buying  his  land,  and  that  on  the 
next  day,  Thursday,  he  went  to  see  Warner 
with  Samuel,  and  Warner  told  him  what 
he  would  take,  and  he  accepted  his  proposi- 
tion provided  Dodson  would  agree  to  it; 
that  he  went  to  Mayfleld  to  see  Dodson  on 
Thursday,  and  Dodson  said  he  was  not  at 
that  time  ready  to  say  what  he  would  do, 
but  would  let  him  know  the  next  morning; 
that  on  Friday  morning  he  went  to  the  of- 
fice of  Bennett  and  told  him  about  the  trade 
he  had  made  with  Warner,  which  he  expected 
to  be  consummated  as  Dodson  would  agree  to 
it,  and  that  be  wanted  Bennett  to  write  a 
contract  and  a  deed  the  next  day ;  that  Ben- 
net  said  to  him,  "Come  back,  and  anything 
I  can  do  for  you,  I  will  do  it;"  that  he  asked 
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him  what,  he  would  charge,  and  he  said,  "I 
won't  rob  yon."  He  farther  said  that  Dodaon 
told  him  on  Friday  over  the  telephone,  the 
same  day  he  talked  to  Bennett,  that  he  would 
meet  him  in  Clinton  on  Saturday  morning 
and  to  have  Warner  there;  that  on  Saturday 
morning  when  they  all  met  In  Clinton  he 
learned  for  the  first  time  that  Bennett  had 
bought  the  land,  and  then  said  to  him  that 
If  he  had  told  him  that  he  could  not  attend  to 
the  matter  for  .him  he  would  have  gotten  an- 
other attorney ;  that  he  told  Bennett  on  Fri- 
day morning  when  he  had  the  talk  with  him 
at  his  office  that  he  and  Warner  bad  traded, 
and  that  he  wanted  him  to  write  the  papers ; 
that  Bennett  did  not  tell  him,  after  hearing 
his  version  of  the  trade,  "that  Warner  had 
not  made  any  trade  with  him,  and  he  did  not 
need  any  deeds  or  contracts  written  until  be 
and  Warner  bad  traded."  He  said  his  trade 
with  Warner  was  closed  If  Dodson  would 
agree  to  it,  and  that  Dodson  did  on  Saturday 
morning  when  he  came  to  Clinton  agree  to 
accept  him  as  payor  for  the  debt  due  by  War- 
ner, and  this  removed  all  obstacles  to  the 
trade.  On  cross-examination  by  the  appellee, 
Bennett,  he  was  asked  these  questions  and 
made  these  answers: 

"Q.  Ton  told  Bennett  that  yon  bad  done 
made  a  trade  with  George  Warner?  A.  Yes, 
sir;  I  told  you.  Q.  You  told  me  that  you 
wanted  me  to  write  a  contract  for  you  that 
morning?  A.  Yes,  sir;  I  did.  Q.  Why  didn't 
I  write  one  that  morning?  A.  You  says:  'I 
am  very  busy;  you  and  Will  go  back  and  I 
will  write  one.  Anything  that  I  can  do  for  you 
I  will  do  it.'  That  was  when  we  started  out 
of  the  door,  and  I  says:  'Mr.  Bennett,  what 
will  you  charge'?  And  he  says:  'I  won't  rob 
you.' " 

W.  O.  Samuel  testified  that,  after  he  and 
Bazzell  had  gone  to  Warner's  and  from  there 
to  Mayfleld  to  see  Dodson,  they  went  to  Ben- 
nett's office  on  Friday  morning  and  spoke 
to  him  about  writing  the  contract  He  said : 

"I  had  bought  the  48  acres  of  land  from  War- 
ner, and  Bazzell  was  to  get  the  187  acres. 
Bennett  understood  my  part  of  the  contract 
with  Warner  because  he  had  written  it" 

He  was  further  asked  and  answered: 
"Q.  Anything  said  to  Mr.  Bennett  about  the 
land  Bazzell  was  to  get?  A.  We  told  him 
what  part  Q.  What  part  did  you  tell  him  he 
was  to  get?  A.  All  on  the  east  side  of  the 
Hailwell  and  Columbus  road.  Q.  Mr.  Bazzell 
say  anything  about  employing  him?  A.  Just 
told  him  he  wanted  him  to  write  a  contract  like 
the  one  I  had  with  him.  Q.  What  did  Mr. 
Bennett  say  7  A.  He  asked  if  Warner  had  ac- 
cepted our  proposition.'  He  said:  'Bring  him 
up  here;  then  I  will  write  it'  That  is  about 
ab  he  said.  Q.  Mr.  Bazzell  ask  him  bow  much 
he  would  charge  to  represent  him?  A.  I  don't 
remember  that  he  did.  Bennett  asked  me  if  we 
bad  closed  a  trade  with  Warner,  and  I  told  him 
we  had." 

He  further  testified  that  nothing  was  said 
about  a  verbal  contract  between  them  and 
Warner,  nor  did  Bennett  tell  him  that  War- 
ner had  not  made  any  trade  with,  them  or 
that  they  could  not  enforce  the  verbal  con- 
tract they  had  with  Warner,  nor  did  he  say 
that  they  did  not  need  a  contract  until  the 


trade  was  made.  He  also  said  that  he  went 
on  Thursday  morning  with  Bazzell  to  see 
Warner,  and  that  Warner  accepted  the  prop- 
osition that  Bazzell  made  him;  that  they 
then  went  to  Mayfleld  to  see  Dodson. 

It  further  appears  from  bis  evidence  that 
Bennett  had  written  a  contract  between 
Samuel  and  Warner  for  the  sale  of  the  48 
acres  of  land  a  few  days  before  Bazzell  un- 
dertook to  buy  the  187  acres  and  made  the 
contract  he  relates  with  Warner  about  Its 
purchase.  He  also  said  that  when  he  and 
Bazzell  were  talking  with  Bennett  they  told 
Bennett  that  they  had  traded  with  Wjarner 
provided  Dodson  would  accept  the  proposi- 
tion. On  cross-examination  by  Bennett  he 
was  asked  and  said: 

"Q.  Now,  when  Bazzell  said  that  he  wanted 
me  to  write  a  contract  for  him  for  the  bind  on 
the  east  side  of  the  road  like  the  one  that  I  had 
written  for  you,  or  something  to  that  effect 
don't  you  remember  that  I  said  to  him  that  'if 
you  have  made  a  trade  with  Warner  and  want 
me  to  write  a  contract  bring  him  up  here'?  A. 
You  said  to  bring  Warner  up  there  and  you 
would  write  the  contract  Q.  Bazzell  did  say 
that  he  wanted  me  to  write  the  contract  that 
morning?  A.  Yes,  sir;  he  did  say  that  when 
we  went  up  in  the  office.  Q.  Warner  refused  to 
come  to  my  office  to  have  the  contract  written? 
A.  Said  there  was  no  use;  said  that  he  would 
make  the  deed  in  the  morning ;  said  there  was 
no  use  to  make  the  contract  on  Friday  and  the 
deed  on  Saturday  morning;  said  there  was  no 
use  to  have  a  contract  and  a  deed,  too." 

Dodson  testified  that  Bazzell  and  Samuel 
came  to  see  him  on  Thursday,  September 
24th,  but  they  did  not  on  that  day  make 
any  kind  of  a  trade  with  him  by  which  they 
were  to  assume  the  payment  of  the  notes 
Warner  owed  him  for  the  bind;  that  he 
told  them  be  would  let  them  know  over  the 
telephone  whether  he  would  accept  the  prop- 
osition or  not,  and  that  he  did  on  the  next 
day  tell  Bazzell  or  Samuel  that  he  would 
meet  all  of  them  In  Clinton  on  Saturday 
morning  and  to  have  Warner  there;  that  he 
did  not  at  any  time  make  any  trade  with 
Bazzell  by  which  he  was  to  accept  Bazzell  In 
place  of  Warner  as  payor  In  the  notes  due 
him  by  Warner;  that  he  did  go  to  Clinton 
on  Saturday  morning  and  met  Samuel  and 
Bazzell  there,  but  did  not  see  Warner  ex- 
cept at  a  distance;  that  when  he  got  to 
Clinton  he  found  out  that  the  trade  was  off, 
as  Bennett  had  bought  the  land,  but  that 
Bazzell  told  him  he  was  prepared  to  get  the 
money  and  pay  cash  for  the  land. 

Warren,  the  attorney  for  Dodson,  testified 
that  he  advised  Dodson  not  to  accept  the 
proposition  that  Samuel  and  Bazzell  made  to 
him  In  Mayfleld. 

Bennett,  testifying  In  his  own  behalf,  said 
that  some  time  previous  to  the  day  Samuel 
and  Bazzell  called  on  him  Warner  had  em- 
ployed him  to  represent  him  in  a  suit  Dodson 
had  brought  on  the  notes,  and  that  on  Fri- 
day morning,  September  25th,  Warner  came 
to  his  office  and  told  him  that  Bazzell  was 
trying  to  buy  the  187  acres  of  land  under 
a  contract  by  which  Bazzell  was  to  pay  to 
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Dodson  the  remainder  of  the  purchase  mon- 
ey due  on  the  land  after  crediting  It  by 
what  Samuel  would  pay  for  the  48  acres 
that  he  had  bought,  and  that  he  advised 
Warner  that  if  he  made  such  a  contract  he 
would  lose  from  $1,500  to  $2,000  and  ought 
not  to  make  the  contract,  and  that  when 
he  told  him  this  he  said  he  would  not  make 
any  trade  with  Bazzell;  that  in  the  course 
of  the  conversation  he  told  Warner  that  he 
would  buy  the  land  if  Warner's  wife  would 
sell  him  some  land  that  she  owned,  and  It 
was  agreed  between  them  that  he  would  go 
down  to  Warner's  house  and  see  Warner's 
wife  about  it;  that  soon  after  having  this 
conversation  Warner  left  his  office,  and  a 
few  hours  later  Bazzell  and  Samuel  came 
into  the  onice,  and  Bazzell  said  to  him: 

'"Me,  Will  Samuel,  Warner,  and  Dodson 
have  made  a  trade.  Samuel  is  to  take  the  land 
on  the  west  side  of  the  road  and  pay  $90  an  acre 
for  it,  and  whatever  it  amounts  to  is  to  be  paid 
on  the  Dodson  notes,  and  I  am  to  pay  the  re- 
mainder of  the  Dodson  notes  for  the  land  on 
the  East  side  of  the  public  road.'  I  said  :  'War- 
ner had  made  no  trade  with  you.'  He  says: 
'Yes;  he  has;  we  have  done  traded.  Ain't  a 
verbal  contract  good  for  the  sale  of  land?  1 
said :  'No ;  you  can't  enforce  a  verbal  contract 
for  the  purchase  of  land.'  He  says :  'Well,  we 
have  done  traded,  and  I  want  you  to  write  a 
contract  this  morning.'  I  said:  'AH  right,  if 
you  have  done  traded,  but  I  know  Warner  has 
not  traded  with  you.'  He  says:  'What  will 
you  charge  me  to  write  a  contract?'  I  says: 
'Ton  don't  need  any  contract  written  until  you 
make  a  trade.'  And  that  was  all  of  the  con- 
versation." 

He  further  testified  that  on  the  evening  of 
that  Friday  he  went  to  Warner's  house  and 
bought  the  187  acres  of  land  in  controversy; 
that  on  that  morning,  before  he  had  seen  Baz- 
zell and  Samuel,  he  had  made  a  contract  with 
Warner  to  buy  the  land  provided  his  wife 
would  sell  him  the  15  acres  which  she  owned, 
which  she  did ;  that  Bazzell  did  not  employ 
him  as  an  attorney  to  write  any  contract; 
and  that  he  knew  from  what  Warner  had  told 
him  that  no  trade  had  been  made,  and  he  had 
virtually  purchased  the  land  from  Warner 
before  Bazzell  came  to  see  him,  but  he  did  not 
tell  Bazzell  anything  about  his  purchase. 

It  further  appears  that  Warner  was  In  Clin- 
ton at  the  time  Bazzell  and  Samuel  had  their 
conversation  with  Bennett,  and  that  after 
having  the  conversation  with  him  they  saw 
Warner  and  wanted  him  to  go  back  to  Ben- 
nett's office  and  have  the  contract  written, 
but  Warner  refused  to  go,  saying,  according 
to  the  statements  of  Bazzell  and  Samuel,  that 
there  was  no  use  In  it,  as  they  were  coming 
back  to  make  the  deed. 

Sam  Hosklns  and  Clay  Parrott  also  testi- 
fied,, in  substance,  that  some  time  during  that 
day,  and  after  the  conversation  between  Sam- 
uel, Bennett,  and  Bazzell,  Bazzell  came  back 
to  Bennett's  office  and  told  Bennett  that  he 
would  not  need  him  to  write  up  any  contract 
between  himself  and  Warner,  as  Warner 
would  not  come  up  In  the  office.  Bennett  al- 
so testifies  to  the  same  facts,  but  Bazzell  de- 
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nles  that  he  made  the  statements  attributed 
to  him  by  these  witnesses. 

The  substance  of  this  evidence  is  that  War- 
ner owned  a  body  of  land  of  48  acres  on  one 
side  of  the  road  and  187  acres  on  the  other 
that  he  had  bought  from  Dodson,  who  had 
brought  suit  against  him  to  enforce  the  pay- 
ment of  the  purchase-money  notes,  and  War- 
ner had  employed  Bennett  as  bis  attorney  to 
defend  this  suit,  which  was  pending  when  the 
conversations  took  place  between  Bazzell  and 
Bennett;  that  Samuel  on  September  18th 
purchased  from  Warner  the  48  acres  of  land, 
and  on  the  following  Thursday,  September 
24th,  Bazzell,  In  company  with  Samuel,  went 
to  see  Warner  about  buying  the  187  acres; 
that  Bazzell  proposed  to  buy  the  land  and 
assume  the  payment  of  the  balance  of  the 
purchase  money  due  Dodson,  provided  Dod- 
son would  agree  to  this ;  Bazzell  and  Samuel 
say  Warner  accepted  this  proposition,  but 
Warner  denies  it ;  that  on  this  day  they  went 
from  Warner's  to  Mayfield  to  see  Dodson  and 
ascertain  if  he  would  be  willing  to  take  Baz- 
zell in  place  of  Warner  as  payor  of  the  bal- 
ance due  on  the  purchase  price ;  that  Dodson 
declined  on  that  day  to  agree  to  this,  but  told 
them  he  would  telephone  them;  that  on  the 
next  day  he  did  telephone  them  to  meet  him 
in  company  with  Warner  at  Clinton  on  Satur- 
day morning.  It  further  appears  that  when 
he  reached  Clinton  on  Saturday  morning  he 
had  not  agreed  to  accept  the  proposition  made 
to  him  by  Bazzell,  and  learned  on  that  morn- 
ing soon  after  reaching  Clinton  that  the  trade 
between  Bazzell  and  Warner  could  not  be 
made  because  Warner  had  sold  the  land  the 
day  before  to  Bennett. 

It  further  appears  that  early  Friday  morn- 
ing Warner  came  to  see  Bennett  and  told  him 
about  the  offer  Bazzell  had  made  to  him  on 
the  day  before  to  buy  his  land  and  what  he 
would  pay  for  It,  but  that  he  had  not  yet 
made  any  trade  with  Bazzell;  that  Bennett 
advised  him  not  to  accept  the  proposition  of 
Bazzell,  because  if  he  did  he  would  lose  be- 
tween $1,500  and  $2,000;  that  Bennett  then 
proposed  to  buy  the  land  himself  provided 
Warner's  wife  would  join  In  selling  a  piece 
of  land  she  owned,  and  Warner  and  Bennett 
agreed  on  the  terms,  and  late  that  evening 
the  trade  between  Bennett  and  Warner  and 
his  wife  was  closed  by  the  execution  of  proper 
deeds ;  that  on  Friday,  some  little  while  after 
the  conversation  between  Bennett  and  War- 
ner, and  after  Warner  had  left  his  office,  Baz- 
zell and  Samuel  came  In  and  had  the  conver- 
sation with  Bennett  in  reference  to  writing 
the  contract  between  Bazzell  and  Warner; 
that  at  this  time  Bazzell,  although  he  believed 
he  had  made  a  trade  with  Warner,  did  not 
know  whether  It  could  be  consummated  or 
not,  because  Dodson  had  not  agreed  to  it,  nor 
did  he  know  of  the  conversation  between  Ben- 
nett and  Warner  or  that  Warner  had  agreed 
to  sell  the  land  to  Bennett  We  think  it  may 
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further  be  assumed  that  Bazzell  believed  that 
the  trade  between  himself  and  Warner  would 
be  closed,  and  that  he  had  employed  Bennett 
to  write  the  contract,  but  Bennett  says  that 
he  had  not  agreed  to  write  any  contract  nor 
had  he  accepted  any  employment  to  do  so. 

On  these  facts  we  think  the  Judgment  of 
the  lower  court  dismissing  the  petition  of 
Bazzell  was  correct 

Passing  the  question  as  to  whether  any  con- 
tract was  made  between  Warner  and  Bazzell, 
or.  If  made,  whether  it  was  consented  to  by 
Dodson,  we  may  put  our  decision  on  the 
ground  that  the  evidence  does  not  sufficiently 
show  that  the  relation  of  attorney  and  client 
In  respect  to  this  matter  existed  between  Ben- 
nett and  Bazzell.  On  this  vital  issue  there  la 
sharp  dispute  in  the  evidence,  but  we  think 
the  weight  of  It  is  with  Bennett. 

Wherefore  the  judgment  is  affirmed. 


PADTJOAH  ft  I.  R  CO.  v.  ALBBITTON. 
(Court  of  Appeals  of  Kentucky.  Feb.  28, 1917.) 

1.  Appeal  and  Ebbor  «=>538— Record— Rec- 
ord in  Other  Cask. 

Court  of  Appeals  rule  7  (164  S.  W.  xiil), 
providing  that,  when  the  record  of  a  former 
appeal  in  the  same  cause  is  necessary  to  the  de- 
cision of  a  subsequent  appeal,  or  wften  a  record 
already  in  the  Court  of  Appeals  is  made  part  of 
a  record  in  another  case,  and  not  copied  into 
the  transcript,  the  attorney  for  appellant  must 
see  to  it  that  the  old  record  is  placed  with  the 
new  record  before  the  cause  is  submitted,  does 
not  authorize  an  order  placing  with  the  record 
two  records  in  new  cases  pending  on  appeal 
which  were  not  introduced  into  the  record  of  the 
case  at  bar  in  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2406.] 

2.  Appeal  and  Ebbob  €=»818— Hearing1 — 
Consolidation  op  Cases. 

Separate  cases  on  appeal  cannot  be  con- 
solidated in  the  absence  of  a  showing  that  they 
were  heard  together  in  the  court  below  or  that 
they  presented  the  same  or  similar  questions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3197.) 

3.  Appeal  and  Ebbob  «=»627(2)— Record— 
Schedule  op  Partial  Transcript— Delay 
in  Filing. 

Under  Civ.  Code  Prac  g  737,  subsec.  4,  re- 
quiring appellant  within  90  days  after  the 
granting  of  the  appeal  to  file  in  the  lower  court 
a  schedule  showing  the  parts  of  the  record  he 
wishes  to  have  copied,  and  providing  that  his 
failure  to  file  the  schedule  within  the  time  pre- 
scribed shall  be  cause  for  the  dismissal  of  his 
appeal,  an  appeal  must  be  dismissed  on  motion 
of  appellee  where  appellant  does  not  within  the 
statutory  time  file  a  schedule  of  a  partial  tran- 
script. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  2744-2747,  2749,  3126.] 

Appeal  from  Circuit  Court,  MoCracken 
County. 

Action  between  L.  A.  Albrltton  and  the 
Paducah  ft  Illinois  Railroad  Company. 
Judgment  for  Albrltton,  and  the  Railroad 
Company  appeals.  On  motions  by  appellant 
to  place  with  the  record  the  records  in  other 


cases  and  to  consolidate  the  cases,  and  mo- 
tion by  appellee  to  dismiss  the  appeal.  Ap- 
pellant's motions  overruled,  and  appeal  dis- 
missed without  prejudice. 

Wheeler  ft  Hughes,  of  Paducah,  for  appel- 
lant D.  6.  Park,  of  Paducah,  for  appellee. 

SETTLE  C.  J.  This  case  is  submitted: 
(1)  Upon  appellant's  motion  to  direct  the 
clerk  of  this  court  to  place  with  the  record  of 
this  appeal  the  records  now  in  this  court  in 
the  appeals  of  Yancey  v.  Rleke,  Trustee,  193 
S..W.  — ,  and  Fowler  v.  Paducah  ft  Illinois 
R.  R  Co.,  193  S.  W.  — ,  being  cases  38  and  39 
on  the  September,  1916,  docket;  (2)  upon 
appellant's  motion  to  consolidate  this  action 
with  cases  38  and  39,  above  referred  to ;  and 
(3)  upon  appellee's  motion  to  dismiss  the  ap- 
peal 

[1]  1.  Rule  7  of  this  court  (164  S.  W.  xilr) 
reads  as  follows: 

"When  the  record  of  a  former  appeal  in  the 
same  cause  is  necessary  to  the  decision  of  a 
subsequent  appeal,  or  when  a  record  already  in 
this  court  is  made  part  of  a  record  in  another 
case,  and  not  copied  into  the  transcript  the 
attorney  for  the  appellant  must  see  to  it  on 
pain  of  having  the  appeal  dismissed,  that  such 
old  record  is  placed  with  the  new  record  be- 
fore the  cause  is  submitted." 

The  rule  refers:  First,  to  records  of  former 
appeals  in  the  same  cause ;  and,  secondly,  to 
those  cases  where  a  record  already  in  this 
court  Is  made  a  part  of  a  record  in  another 
case,  and  not  copied  into  the  transcript  In 
either  case  the  old  record  may  be  placed  with 
the  new  record  and  sent  out  with  it 

It  is  clear  that  this  motion  Is  not  within 
the  purview  of  the  rule,  since  all  the  cases 
are  new  cases,  and  neither  of  them  was  an 
old  case  and  made  a  part  of  a  record  in 
another  case,  within  the  meaning  of  the  rule. 
To  save  costs,  rule  7  contemplates  the  using 
of  an  old  record  upon  the  second  appeal  of  the 
same  case,  or  an  old  record  already  in  this 
court  which  has  in  the  circuit  court  been 
made  part  of  the  record  in  another  case,  but 
not  copied  into  the  transcript  But  the  mo- 
tion now  made  proposes  to  apply  the  rule  to 
several  new  cases  which  do  not  come  within 
either  class  of  cases  covered  by  the  rule. 
This  motion  is  overruled. 

[2]  2.  We  learn  from  the  briefs  that  appel- 
lants' second  motion  is  predicated  upon  the 
idea  that  this  case  and  cases  38  and  39,  above 
mentioned,  were  heard  together  In  the  circuit 
court,  upon  testimony  which  is  copied  in  one 
or  both  of  those  records,  but  none  of  which  is 
in  the  record  in  this  case.  There  is  nothing 
in  this  record  showing  any  such  state  of  fact, 
or  that  this  case  was  heard  upon  proof  taken 
in  any  other  case.  While  it  is  true  the  judg- 
ment recites  that  Albrltton's  attorney  sub- 
mitted a  judgment  to  the  court  "to  be  approv- 
ed and  filed  in  these  consolidated  actions," 
there  is  no  reference,  by  caption  or  otherwise, 
to  any  specific  cases  that  were  consolidated. 
Properly  speaking,  the  motion  of  appellants 
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should  have  been  a  motion  to  hear  the  cases 
together,  rather  than  to  consolidate  them. 

Furthermore,  while  appeals  may  for  con- 
venience and  the  dispatch  of  business  be 
heard  together  when  they  present  the  same 
or  similar  questions,  It  will  only  be  done 
upon  a  showing  and  upon  the  order  of  court ; 
the  right  Is  not  given  by  role  7,  supra. 

There  being  no  showing  that  the  .appeals 
named  In  the  motion  should  be  heard  to- 
gether, the  motion  to  consolidate  them  will 
be  treated  as  a  motion  to  hear  together,  and 
overruled. 

[3]  3.  The  judgment  appealed  from  was 
rendered  June  24,  1916.  The  appeal  was  that 
day  granted  by  the  circuit  court,  and  the  ap- 
pellant filed  In  the  circuit  clerk's  office  a 
schedule  for  a  partial  record  on  November 
16,  1916,  more  than  90  days  after  the  appeal 
was  granted. 

Appellee's  motion  to  dismiss  the  appeal  will 
have  to  be  sustained  upon  the  authority  of 
subsection  4  of  section  737  of  the  Civil  Code, 
as  construed  In  Nelson  County  v.  Bardstown 
&  Louisville  Turnpike  Co.,  72  S.  W.  1104,  24 
Ky.  Law  Rep.  2066,  and  Stidham  v.  Lee  Coun- 
ty, 150  Ky.  192,  150  S.  W.  10. 

Appeal  dismissed  without  prejudice. 


HAHN  v.  WOOD-STUBBS  CO. 
(Court  of  Appeals  of  Kentucky.  Feb.  20,  1917.) 

1.  Fraudulent  Conveyances  <8=» 299(13)  — 
Sufficiency  of  Evidence— Mortgage. 

Evidence,  in  a  salt  to  have  a  mortgage  exe- 
cuted by  a  debtor  to  his  mother  adjudged  a 
fraudulent  conveyance  and  to  operate  as  an 
assignment  for  the  benefit  of  creditors  under 
Ky.  St.  i  1910,  providing  that  mortgages  made 
in  contemplation  of  insolvency  shall  inure  to  the 
benefit  of  all.  the  debtor's  creditors,  held  to  sus- 
tain a  finding  that  the  mortgage  was  executed 
by  the  debtor  in  contemplation  of  insolvency, 
and  with  intent  to  prefer  his  mother  to  the  ex- 
clusion of  other  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  {  890.] 

2.  Fraudulent   Conveyances   «j=»122(2)  — 
Mortgages— Consideration. 

A  creditor's  agreement  to  take  no  further 
steps  to  subject  the  debtor's  property  to  the  pay- 
ment of  the  debt  is  not  a  sufficient  consideration 
for  a  mortgage,  the  necessary  effect  of  which 
is  to  give  a  fraudulent  preference  under  Ky. 
St.  |  1910. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  U  393-397.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Suit  by  the  Wood-Stubbs  Company  against 
Mary  Hahn  and  others.  From  judgment  for 
plaintiff,  defendant  Mary  Hahn  appeals. 
Affirmed. 

Lawrence  S.  Leopold,  of  Louisville,  for  ap- 
pellant James  P.'  Brown,  of  Louisville,  and 
P.  A.  Sachs,  Jr.,  and  Benjamin  Sachs,  both 
of  Eminence,  for  appellee. 

CLAY,  O.  Plaintiff,  Wood-Stubbs  Compa- 
ny, a  corporation,  and  a'  creditor  of  Fred 


Halm,  Jr.,  brought  this  suit  for  the  purpose 
of)  having  a  mortgage  executed  by  Fred 
Hahn,  Jr.,  to  Mary  Hahn  on  September  26, 
1914,  adjudged  a  fraudulent  preference,  and 
to  operate  as  an  assignment  of  his  property 
for  the  benefit  of  all  his  creditors  under  sec- 
tion 1910  of  the  Kentucky  Statutes.  During 
the  progress  of  the  litigation  Fred  Hahn,  Jr, 
on  his  voluntary  petition,  was  adjudged  a 
bankrupt  by  the  District  Court  of  the  United 
States  for  the  Western  District  of  Kentucky, 
and  bis  trustee,  R  H.  Courtney,  made  a  par- 
ty to  the  proceeding.  On  final  hearing  the 
relief  prayed  for  by  plaintiff  was  granted, 
and  the  defendant  Mary  Hahn  appeals. 

It  appears  that  In  February,  1912,  Phillipe 
Hahn,  busband  of  Mary  Hahn  and  father  of 
Fred  Hahn,  Jr.,  died,  leaving  a  last  will  and 
testament  by  which  he  devised  all  of  his 
property  to  his  wife,  Mary  Hahn,  for  life,  or 
as  long  as  she  remained  his  widow.  In  case 
she  died  or  remarried,  the  estate  was  to  de- 
scend to  all  of  his  children,  Including  Fred 
Hahn,  Jr.  It  was  further  provided  that  in 
the  case  of  the  death  of  any  of  his  children 
before  the  death  or  remarriage  of  Mary 
Hahn,  the  portion  of  such  child  should  de- 
scend to  his  Issues,  If  any;  but  If  such  child 
left  no  Issue,  his  share  was  to  go  back  to  the 
testator's  estate  and  be  divided  among  the 
other  children.  Some  time  after  the  death 
of  the  testator,  Henry  Hahn,  his  son,  quali- 
fied as  executor,  and  Fred  Hahn,  Jr.,  borrow- 
ed from  the  estate  the  sum  of  $200.  Later 
on  he  borrowed  from  his  mother  the  sum  of 
$500.  The  mortgage  in  question  was  exe- 
cuted to  Mary  Hahn  to  secure  these  sums. 
On  August  3,  1914,  and  prior  to  the  execu- 
tion of  the  mortgage,  Fred  Welkel  Instituted 
suit  in  the  Jefferson  circuit  court  against 
Fred  Hahn,  Jr.,  to  recover  the  sum  of  $1,- 
800  and  Interest  and  costs,  and  asked  for  an 
attachment  on  the  ground  that  defendant  did 
not  have  sufficient  property  In  the  state  sub- 
ject to  execution  to  pay  plaintiff's  claim,  etc. 
On  the  same  day  a  general  order  of  attach- 
ment was  Issued  and  levied  on  all  of  Fred 
Hahn,  Jr.'s,  personal  property,  which  was 
placed  In  the  hands  of  a  special  bailiff  ap- 
pointed by  the  sheriff.  It  further  appears  that 
Hardin  and  John  S.  Herr,  prior  to  the  execu- 
tion of  the  mortgage,  had  had  an  execution  for 
$100  and  interest  and  costs  levied  on  Fred 
Hahn,  Jr.'s,  interest  in  the  real  estate  de- 
vised to  him  by  his  father.  In  addition  to 
these  claims,  Fred  Hahn,  Jr.'s,  personal  prop- 
erty was  under  mortgage  to  the  Fidelity  & 
Columbia  Trust  Company  to  secure  an  In- 
debtedness of  $1,400.  The  personal  property 
of  Fred  Hahn,  Jr.,  was  sold  about  two  months 
after  the  execution  of  the  mortgage,  and  the 
proceeds  were  sufficient  to  pay  the  lien  claims 
of  Fred  Welkel  and  the  Fidelity  &  Colombia 
Trust  Company,  together  with  costs.  In  ad- 
dition to  these  claims,  there  were  unsecured 
debts  amounting  to  about  $1,700.   Aside  from 
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his  personal  property,  Fred  Habn,  Jr.,  bad 
a  defeasible  fee  In  one-sixth  of  the  real  estate 
devised  by  his  father,  which  was  estimated  to 
be  worth  about  $12,000.  It  also  appears  that 
bis  wife  had  purchased  a  farm  for  the  price 
of  $7,000  and  bad  paid  $2,800  of  the  pur- 
chase price.  Afterward  the  farm  was  sold  to 
avoid  a  foreclosure.  It  developed  on  the 
cross-examination  of  Fred  Hahn,  Jr.,  that 
he  had  some  kind  of  an  equity  In  this  farm 
to  the  extent  of  $1,300. 

[1]  This  is  not  a  case  where  a  struggling 
debtor  has  reasonable  grounds  to  believe  that 
he  may  pull  through  and  in  good  faith  exe- 
cutes a  mortgage  to  protect  his  credit.  It  is 
a  case  where  his  entire  personal  property  was 
not  only  subject  to  a  mortgage  of  $1,400,  but 
had  been  attached  on  a  claim  for  rent 
amounting  to  $1,800.  Besides  this,  an  execu- 
tion bad  been  levied  on  his  interest  in  his 
father's  estate.  His  personal  property  con- 
sisted of  farming  implements,  stock,  and 
crops.  These  were  about  to  be  sold.  His 
business  was  that  of  a  farmer,  and  if  his 
stock,  farming  implements,  and  crops  were 
sold,  he  would  necessarily  be  left  without  a 
means  of  support.  In  other  words,  his  busi- 
ness would  be  at  an  end.  Under  these  cir- 
cumstances, he  executed  the  mortgage  to  his 
mother.  His  mother  makes  the  point  that 
Fred's  debts  amountad  only  to  about  $5,600, 
and  that  bis  personal  property,  together  with 
bis  Interest  in  his  wife's  farm  and  his  inter- 
est In  bis  father's  estate,  was  more  than  suf- 
ficient to  pay  his  debts.  In  this  connection 
It  is  argued  that  Fred's  testimony  shows  that 
his  personal  property*  was  sacrificed,  and 
should  have  brought  several  hundred  dollars 
more  than  it  did  bring  at  the  sheriff's  sale. 
As  a  matter  of  fact,  however,  he  testifies  to 
only  two  or  three  items  which  he  claims  were 
sacrificed,  and  the  difference  between  what 
was  received  on  these  items  and  what  he 
claims  should  have  been  received  is  not  suffi- 
cient to  materially  affect  the  value  of  bis  as- 
sets. It  is  equally  clear  that  the  value  of  his 
interest  in  bis  wife's  farm  and  In  his  father's 
estate  is  altogether  too  uncertain  to  justify 
the  conclusion  that  if  it  was  added  to  the 
fair  cash  value  of  his  personal  property,  the 
sum  would  be  sufficient  to  discharge  his  obli- 
gations. Viewing  the  transaction  in  the  light 
of  all  the  circumstances,  we  are  unable  to 
say  that  the  chancellor  erred  In  concluding 
that  the  mortgage  was  executed  by  Fred 
Hahn,  Jr.,  in  contemplation  of  insolvency, 
and  with  the  design  to  prefer  his  mother  to 
the  exclusion  of  bis  other  creditors.  Rus- 
sell's Trustee  v.  Mayfield  Lumber  Company, 
188  Ky.  210,  164  S.  W.  783 ;  Union  Trust  & 
Savings  Company  v.  Taylor,  139  Ky.  283,  128 
S.  W.  828 ;  Applegate  v.  MurriU,  4  Mete.  23. 

Another  defense  made  by  Mrs.  Habn  is 
that  at  the  time  the  loan  to  Fred  Hahn,  Jr., 
was  made  It  was  understood  that  his  share  in 
his  father's  estate  should  stand  good  for  the 


loan,  and  that  the  mortgage  was  executed 
pursuant  to  that  agreement  Whether  the 
mortgage  would  have  been  valid  if  such  an 
agreement  had  been  proved  we  deem  it  un- 
necessary to  decide.  It  is  sufficient  to  say 
that  the  chancellor  concluded  that  no  such 
agreement  was  made,  and  that  upon  a  care- 
ful consideration  of  the  evidence  on  this 
point  we  see  no  reason  to  disturb  his  finding. 

[2]  But  it  is  insisted  for  Mrs.  Hahn  that 
as  she  had  brought  suit  against  her  son  on 
her  claim,  and  the  mortgage  was  executed  in 
consideration  of  her  agreement  not  to  take 
any  further  steps  to  subject  her  son's  prop- 
erty, such  agreement  was  sufficient  to  sus- 
tain the  mortgage.  While  there  are  instances 
where  such  an  agreement  may  be  a  sufficient 
consideration  between  a  creditor  and  a  solv- 
ent debtor,  we  are  not  prepared  to  go  to  the 
extent  of  holding  that  such  an  agreement  on 
the  part  of  the  mortgagee  is  a  sufficient  con- 
sideration for  a  mortgage,  the  necessary  ef- 
fect of  which  is  to  give  a  fraudulent  prefer- 
ence under  the  statute. 

Judgment  affirmed. 


UNITED  TALKING  MACH.  CO.  v.  MET- 
CALF. 

(Court  of  Appeals  of  Kentucky.  Feb.  20,  1917.) 

1.  Appeal  and  Ebbob  <ff=»1195(l)  —  Law  or 
Case— Opinion  on  First  Appeal. 

The  opinion  on  first  appeal  becomes  the  law 
of  the  case,  where  the  facts  and  testimony  on 
Becond  trial  are  substantially  the  same. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  4661.] 

2.  Fraud  «=»22(1)  —  Misbepbebentations  — 
Duty  to  Exercise  Diligence. 

Where  plaintiff's  agent  falsely  made  certain 
statements  to  defendant  but  defendant,  as  he 
was  situated,  by  the  use  of  ordinary  diligence 
could  have  detected  the  fraud  by  reading  the 
paper  presented  for  his  signature,  it  was  his  du- 
ty to  do  so,  since,  when  the  law  speaks  of  mis- 
representations, it  means  that  they  must  have 
not  only  been  untrue,  but  also  have  been  made 
under  such  circumstances  as  would  be  reason- 
ably calculated  to  deceive  one  exercising  ordi- 
nary care  for  his  own  protection. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  »  10,  20,  22,  23.] 

Appeal  from  Circuit  Court,  Muhlenburg 
County. 

Suit  by  the  United  Talking  Machine  Com- 
pany against  John  H.  Metcalf.  There  was 
judgment  for  defendant  and  plaintiff  moves 
for  an  appeal.  Motion  sustained,  appeal 
granted,  and  judgment  reversed,  with  direc- 
tions to  proceed  in  accordance  with  the  opin- 
ion. 

See,  also,  164  Ky.  258, 175  S.  W.  357. 

C.  A.  Denny,  of  Greenville,  for  appellant 
Walker  Wilkins,  of  Central  City,  for  appel- 
lee. 

THOMAS,  J.  The  appellee  (defendant) 
was  a  dry  goods  merchant  at  Central  City, 
Ky.,  and  on  the  23d  day  of  January,  1913, 
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he  executed  the  writing  sued  on,  which, 
among  other  things,  is  an  order  to  appellant 
(plaintiff)  for  13  symphony,  hornless  talking 
machines,  together  with  records,  needles,  and 
other  attachments  necessary  for  their  use. 
One  of  the  machines  was  to  be  sent  immedi- 
ately by  express  from  the  Chicago  office  of 
the  plaintiff,  which  was  done,  and  the  other 
12  were  to  be  shipped  by  freight  from  Bridge- 
port, Conn.,  the  place  of  manufacture,  for  all 
of  which  the  defendant  agreed  to  pay  a  total 
sum  of  $281.96.  In  due  time  the  remaining 
12  machines  arrived  at  Central  City  and  were 
delivered  to  the  defendant's  store,  but  he  de- 
clined to  accept  them  and  shipped  them  to 
plaintiff  at  Chicago,  111.  Plaintiff  refused  to 
accept  them,  and  after  fruitless  efforts  to  col- 
lect or  settle  the  account  in  some  way  it  fil- 
ed this  suit  in  the  Muhlenburg  circuit  court 
Defendant's  answer  is  a  denial  and  a  plea 
of  fraud  in  procuring  the  contract  A  trial 
resulted  in  a  verdict  and  judgment  in  favor 
of  defendant  from  which  an  appeal  was 
prosecuted  to  this  court  and  the  judgment 
was  reversed  on  April  23,  1915,  In  the  case 
of  United  Talking  Machine  Co.  v.  Metcalf, 
164  Ky.  258,  175  S.  W.  357.  Upon  a  return 
of  the  case  a  second  trial  was  held,  resulting 
in  another  verdict  for  the  defendant,  and  to 
reverse  the  judgment  rendered  therein  the 
transcript  has  been  filed  in  this  court  by 
plaintiff,  accompanied  with  Its  motion  for  an 
appeal. 

The  facts  are  fully  set  forth  in  the  first 
opinion,  and  we  will  make  no  reference  to 
them,  except  In  so  far  as  Is  necessary  to  ex- 
plain this  opinion.  The  evidence  upon  the 
two  trials  was  identical,  except  on  the  last 
one  the  defendant  again  testified  before  the 
jury.  The  circumstances  under  which  he 
signed  the  contract  and  which  he  claims 
constituted  the  fraud  upon  which  he  relies, 
as  testified  to  by  him  on  the  first  trial,  are 
set  out  In  the  former  opinion  rendered  In 
this  case,  from  which  we  quote: 

"Q.  When  you  signed  this  paper  purporting  to 
be  a  contract,  what  were  yon  doing?  A.  About 
that  time  three  or  four  customers  came  in,  and 
Mr.  Gentry  called  me  back  and  says,  'Here  is 
one  other  little  thing  I  want  you  to  sign  just 
to  show  that  you  are  our  representative.'  Q. 
Did  you  know  at  that  time  that  you  were  order- 
ing 13  sets  of  records  and  machines?  A.  I 
didn't  read  it  Q.  Why  didn't  you  read  it?  A. 
I  thought  I  was  doing  business  with  business  peo- 
ple; I  thought  Mr.  Gentry  was  an  honest  man. 
Q.  What  were  you  doing?  A.  I  was  busy,  cus- 
tomers coming  in.  Q.  How  long  had  he  been 
there  then?  A.  About  two  hours.  Q.  How  long 
after  you  signed  this  paper  until  he  left?  A. 
Just  a  few  minutes.  Q.  Were  you  still  busy 
when  be  left?  A.  Yes,  sir.  Q.  Had  you  seen 
the  paper  before  you  signed  it?  A.  No,  sir.  Q. 
When  you  signed  this,  did  you  sign  it  over  car- 
bon? A.  Not  that  I  know  of.  Q.  Did  he  leave 
a  carbon  copy  of  this  paper  with  you?  A  No, 
sir." 

At  the  last  trial,  upon  this  same  point  be 
said: 

"Q.  What  was  it  he  [plaintiff's  agent]  said 
this  paper  was?  A.  He  said  that  paper  showed 
I  was  their  local  representative  in  this  section. 
*   *  *  Q.  Well,  you  signed  this  paper?  A.  1 


signed  the  paper  all  right.  Q.  Did  he  read  this 
paper  to  you?  A.  No.  Q.  How  came  yon  to 
sign  that  paper?  A.  I  thought  Mr.  Gentry  was 
an  honest  man,  and  relied  upon  what  Mr.  Gen- 
try said  that  paper  contained.  Q.  If  you  had 
known  at  the  time  that  it  did  not  contain  what 
he  said  it  did,  would  you  have  signed  it?  A. 
I  would  not.  •  •  •  Q.  Why  did  you  sign 
that  paper?  A.  Well,  I  thought  I  was  doing 
business  with  an  honest  man,  and  relied  upon 
what  Mr.  Gentry  said  that  paper  contained,  the 
reason  I  signed  it.  •  *  •  By  the  Court:  You 
may  ask  him  that,  why  he  didn't  read  it  before 
he  signed  it?  A.  Well,  I  was  busy,  and  thought 
I  was  doing  business  with  an  bonest  man,  and 
I  relied  upon  what  Mr.  Gentry  said  it  con- 
tained." 

The  evidence  upon  both  trials  showed  that 
plaintiff's  agent  and  the  defendant  were  talk- 
ing over  and  discussing  the  proposition  for 
at  least  two  hours  before  the  paper  in  ques- 
tion was  signed,  and  that  the  agent  remained 
at  the  store  at  least  30  minutes  after  it  was 
signed,  during  which  time  selections  of  some 
of  the  records  desired  were  being  made.  It 
is  also  claimed  by  the  agent  that  he  furnish- 
ed to  the  defendant  a  carbon  copy  of  the 
contract  This,  however,  is  denied  by  the 
latter.  In  the  former  opinion  the  rule  gov- 
erning the  rights  of  the  parties  under  circum- 
stances such  as  we  have  here  is  stated  to  be : 

"It  is  a  rule  in  this  state  that  a  party  who 
can  read  and  has  an  opportunity  to  read  the 
contract  which  he  signs  inust  stand  by  the  words 
of  his  contract,  unless  be  is  misled  as  to  the  na- 
ture of  the  writing  which  he  signs  or  his  signa- 
ture is  obtained  by  fraud." 

The  cases  of  Western  Mfg.  Co.  v.  Cotton 
&  Long,  126  Ky.  749,  104  S.  W.  758,  31  Ky. 
Law  Rep.  1130,  12  L.  R.  A.  (N.  S.)  427,  Blake 
v.  Black  Bear  Coal  Co.,  145  Ky.  788,  141  S. 
W.  403,  Case  Mill  Mfg.  Co.  v.  Ylckers,  147 
Ky.  396,  144  S.  W.  76,  J.  I.  Case  Threshing 
Machine  Co.  v.  Mattingly,  142  Ky.  583,  134 
S.  W.  1131,  and  Chicago  Building  &  Mfg. 
Co.  v.  Beaven,  149  Ky.  267,  148  S.  W.  37,  are 
referred  to,  and  the  court  continues: 

"To  sustain  the  charge  that  a  party's  signa- 
ture was  obtained  by  misrepresentation,  it  must 
appear  that  the  misrepresentation  was  material, 
that  it  was  relied  upon  by  the  person  whose  ac- 
tion was  intended  to  be  influenced,  and  that  it 
was  made  with  knowledge  of  its  falsity." 

In  determining  that  the  evidence  upon  the 
first  trial  failed  to  show  such  misrepresenta- 
tion or  fraud  aa  would  relieve  the  defendant 
from  liability,  it  is  said: 

"The  contract  did  provide  that  defendant  was 
to  be  the  local  agent  Nowhere  does  defendant 
say  that  he  failed  to  read  the  contract  because 
of  tbe  alleged  statement  of  the  agent  Nowhere 
does  he  say  that  he  relied  upon  any  representa- 
tion of  the  agent  as  to  the  effect  of  the  con- 
tract His  sole  excuse  is  that  he  thought  he 
was  doing  business  with  business  people  and 
that  the  agent  was  an  honest  man.  In  failing 
to  show  that  he  relied  upon  the  alleged  misrep- 
resentation of  the  agent  and  was  thereby  pre- 
vented from  reading  the  contract  before  he  sign- 
ed it  he  did  not  sustain  the  defense  that  his 
signature  to  the  contract  was  obtained  by 
fraud." 

We  are  unable  to  detect  any  substantial 
difference  between  tbe  testimony  given  by  de- 
fendant upon  this  point  on  the  first  trial  and 
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tbat  given  by  him  on  the  last  trial.  It  is 
true  that  in  his  testimony  on  the  last  trial 
he  gave  as  one  of  the  reasons  why  he  signed 
the  contract  without  reading  it,  "I  relied 
upon  what  Mr.  Gentry  said  .it  contained;" 
but  this  is  substantially  what  he  said  upon 
the  first  trial,  when  he  gave  as  an  excuse  for 
not  reading  the  contract  the  answer : 

"I  thought  I  was  doing  business  with  business 
people;  I  thought  Mr.  Gentry  was  an  honest 
man." 

This  is  tantamount  to  saying  that,  inas- 
much as  he  confided  in  the  honesty  of  Gentry, 
he  thereby  relied  upon  what  he  said.  The 
use  of  the  word  "rely"  does  not  make  the 
fact  of  reliance  any  stronger,  if  the  circum- 
stances show  that  reliance  on  what  may  have 
been  said  or  done  existed  as  a  matter  of  fact, 
and  that  such  reliance  existed,  according  to 
defendant's  testimony  upon  the  first  trial, 
there  can  be  no  doubt. 

[1]  Nothing  more  is  shown  upon  the  last 
trial  than  was  shown  upon  the  first  trial  as 
a  legal  excuse  for  defendant's  failure  to  read 
the  writing  which  he  signed.  It  would  seem, 
then,  that  the  well-recognized  rule  of  prac- 
tice prevailing  in  tuis  court,  to  the  effect 
that  the  opinion  upon  the  first  appeal  be- 
comes the  law  of  the  case  under  substantial- 
ly the  same  facts,  should  be  applied  here.  It 
will  be  noticed  that  the  alleged  misrepre- 
sentation by  plaintiff's  agent  which  defend- 
ant claims  constitutes  the  fraud  is,  "He  [the 
agent]  said  that  paper  showed  I  was  their 
local  representative  in  this  section,"  and,  re- 
lying upon  the  agent  as  being  an  honest 
man,  defendant  believed  that  statement  and 
signed  the  writing.  As  a  matter  of  fact,  the 
statement  by  the  agent  was  literally  the 
truth,  and  was  so  found  by  this  court  upon 
the  former  appeal,  when  it  said  in  its  opin- 
ion: 

"The  contract  did  provide  that  the  defendant 
was  to  be  the  local  agent." 

It  is  not  shown  anywhere  that  plaintiff's 
agent  stated  that  the  question  of  agency  was 
the  only  thing  contained  in  the  writing,  nor 
does  it  anywhere  appear  from  defendant's 
testimony  that  such  agent  made  any  false 
statements  or  any  misrepresentations  as  to 
what  the  writing  did  or  did  not  contain.  He 
did  not  represent  tbat  any  particular  stip- 
ulation was  in  the  contract  when  it  was  not, 
nor  did  he  state  that  any  particular  stip- 
ulation was  not  in  the  contract  when  in 
truth  it  was. 

[2]  But  if  he  had  falsely  made  these  state- 
ments, or  either  of  them,  if  the  defendant  as 
he  was  then  situated  could  have,  by  the  use 
of  ordinary  diligence,  detected  the  fraud,  it 
would  have  been  his  duty  to  do  so.  The  only 
statement  the  agent  made  as  a  foundation 
for  the  alleged  fraud  is  that  the  writing 
showed  that  defendant  was  plaintiff's  agent, 
and  this,  as  we  have  seen,  was  literally  the 
truth.  Aside  from  the  rule  by  which  we  are 
to  be  governed  by  the  former  opinion,  it 
might  be  well  enough  to  say  that  one  sul 


Juris  and  In  possession  of  his  faculties,  con- 
tracting at  arm's  length,  and  who  is  able  to 
read  and  write,  is  not  permitted  by  the  law 
to  rely  exclusively  upon  the  statements  of 
the  other  contracting  party  as  to  the  con- 
tents of  a  writing  which  the  former  signs. 
There  must  be  something  said  or  done  by 
the  party  charged  with  the  fraud  which 
would  be  reasonably  calculated  to  disarm  or 
deceive  one  of  ordinary  prudence  and  to 
prevent  him  from  using  such  diligence  as 
an  ordinarily  prudent  man  would  use  in  the 
execution  of  a  contract  under  the  same  or 
similar  circumstances.  When,  therefore,  the 
law  speaks  of  misrepresentation*  by  the  par- 
ty charged  with  the  fraud,  it  means  that  the 
representations  must  have  been  not  only  un- 
true, but  also  made  under  such  circumstanc- 
es as  would  be  reasonably  calculated  to  de- 
ceive one  while  exercising  ordinary  care  for 
his  own  protection.  It  was  so  held  by  this 
court  in  the  case  of  J.  I.  Case  Threshing 
Machine  Go.  v.  Mattingly,  supra,  the  facts  of 
which  are  very  similar  to  those  we  have 
here,  and  this  court,  in  upholding  the  rule, 
quoted  with  approval  from  Upton  v.  Trlbil- 
cock,  91  U.  S.  45,  23  L.  Ed.  203,  as  follows: 
"It  will  not  do  for  a  man  to  enter  into  a  con- 
tract, and  when  called  upon  to  respond  to  its 
obligations,  to  say  that  he  did  not  read  it  when 
he  signed  it,  or  did  not  know  what  it  contained. 
If  this  were  permitted,  contracts  would  not  be 
worth  the  paper  on  which  they  are  written. 
But  such  is  not  the  law.  A  contractor  must 
stand  by  the  words  of  his  contract;  and,  if  he 
will  not  read  what  he  signs,  he  alone  is  responsi- 
ble for  his  omission." 

But  In  the  opinion  the  court,  recognizing 
the  qualifications  of  the  rule  that  if  the  one 
who  signed  the  paper  did  so  under  circum- 
stances which  deceived  him,  and  by  which 
he  was  defrauded,  said: 

"A  different  rule  prevails  where  the  party  is 
misled  as  to  the  nature  of  the  writing,  ana  is 
not  himself  negligent." 

The  same  rule  as  to  the  diligence  which 
one  signing  a  contract  must  exercise  has 
been  followed  by  this  court  without  excep- 
tion, as  will  appear  from  the  cases,  supra, 
and  also  Huber  Mfg.  Co.  v.  Piersall,  160  Ky. 
307,  150  S.  W.  341.  This  court  said  nothing 
in  the  former  opinion  in  this  case  modifying 
in  the  least  the  rule  which  we  have  just  con- 
sidered, nor  Is  there  any  intimation  to  that 
effect  therein.  What  it  said  was  directed 
toward  showing  that  the  testimony  of  de- 
fendant which  was  then  being  discussed  did 
not  entitle  him  to  rely  upon  the  defense  he 
presented.  It  was  merely  stated  that  none 
of  the  facts  enumerated  were  shown  on  the 
first  trial,  without  saying  that  if  they  had 
appeared  in  the  case  they  would  have  been 
sufficient  to  sustain  the  defense.  This  is  the 
only  extent  to  which  it  went,  and  it  cannot 
be  claimed  that  the  court  intended  to  re- 
lieve the  defendant  from  the  operation  of 
the  rule  requiring  him  to  exercise  reason- 
able care  and  diligence  for  his  own  protec- 
.  tion  at  the  time  he  signed  the  writing  sued 
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on.  The  Inevitable  conclusion,  then,  la  that 
defendant  failed  by  his  testimony  to  mani- 
fest such  fraud  or  misrepresentation  on  the 
part  of  plaintiff's  agent  as  under  the  rule, 
supra,  will  relieve  him  of  liability. 

It  therefore  results  that  plaintiff's  motion 
for  a  directed  verdict  In  Its  favor  should 
have  been  sustained.  Wherefore  plaintiffs 
motion  for  an  appeal  Is  sustained,  the  ap- 
peal granted,  and  the  judgment  reversed, 
with  directions  to  proceed  in  accordance 
with  this  opinion. 


FORESTER  v.  WERNER. 

(Court  of  Appeals  of  Kentucky.   Feb.  20, 191T.) 

1.  Wills  <S=>439,  456— Construction  —  In- 
tent of  Testator. 
A  cardinal  rule  in  the  construction  of  wills 
is  to  ascertain  testator's  intention,  and  to  con- 
strue the  instrument  accordingly,  and,  in  arriv- 
ing at  testator's  intention,  the  language  employ- 
ed by  him  should  receive  its  fair,  usual,  and 
ordinary  meaning,  and  when  the  construction, 
under  the  application  of  such  rules,  is  plain  and 
unambiguous,  it  cannot  be  varied  by  any  tech- 
nical rules,  useful  only  where  the  meaning  of 
the  language  is  hidden  or  ambiguous. 

[Ed.  Note.— For  other  cases,  see  Wills*  Cent 
Dig.  §S  962,  966,  967,  974.] 

<1)  —  Construction— Intkh- 


2.  Wills  ej=>60( 
est  or  Widow 

Where  testator's  will  devised  all  his  proper- 
ty to  his  wife  to  be  held,  used,  and  enjoyed  by 
her  during  her  natural  life,  providing  that  if 
she  deemed  it  necessary  for  her  support  and 
maintenance  she  should  have  power  to  sell  and 
dispose  of  any  of  the  property  and  make  a  per- 
fect title  thereto,  the  widow  took  an  absolute 
estate,  with  power  of  disposition,  and  the  entire 
income  of  the  property  belonged  to  her,  charged 
only  with  its  upkeep,  and  in  no  sense' became  a 

Sart  of  testators  estate,  so  that,  if  the  wido* 
esired,  she  could  withhold  any  of  it  from  her 
children,  among  whom  testator  directed  that 
whatever  was  left  be  divided,  and  dispose  of  it 
either  by  will  or  otherwise  as  she  pleased. 

[Eld.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  1335-1339.] 

3.  Trusts  ®=»247— Suit  to  Recover  Tbust 
Property— Beneficiary  as  Plaintiff. 

Where  a  will  devised  a  beneficiary's  inter- 
est to  trustees,  they,  and  not  the  beneficiary,  are 
the  proper  parties  to  sue  to  recover  It 

[EM.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  S  353.] 

4.  Wills  *=»602(3)— Devise  in  Remainder- 
Defeasible  Fee— Rule  of  Construction. 

Where  testator's  will  left  his  daughter  a 
fifth  of  the  estate  in  trust  "for  and  during  her 
natural  life,  and  in  case  of  her  death  leaving 
children  then  said  undivided  one-fifth  interest 
shall  descend  and  pass  to  such  children,  but  in 
the  event  my  said  daughter  shall  die  without 
children  then  *  *  *  said  undivided  one-fifth 
interest  shall  pass  and  belong  to  my  heirs  at 
law,"  the  daughter  did  not  take  a  defeasible  fee 
in  her  portion  of  the  property  under  the  rule 
that  where  an  estate  in  remainder  is  devised  to 
one  conditioned  upon  him  dying  without  issue 
and  in  that  event  to  another,  the  dying  without 
issue  refers  to  the  happening  of  that  event  dur- 
ing the  life  of  the  owner  of  the  particular  es- 
tate ;  such  rule  being  one  of  construction,  con- 
trolled by  language  clearly  showing  a  contrary 


intention,  as  did  the  expression  "for  and  during 
her  natural  life." 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  |  1864.) 

Appeal  from  Crtctdt  Court,  Daviess  County. 

Suit  by  Wilhelmlna  Forester,  against  So- 
phia Werner,  individually  and  as  executrix. 
From  the  judgment  plaintiff  appeals.  Judg- 
ment affirmed. 

T.  F.  Blrkhead,  of  Owensboro,  for  appel- 
lant W.  P.  Sandldge,  of  Owensboro,  for  ap- 
pellee. 

THOMAS,  3.  Charles  Werner,  a  citizen 
of  Daviess  county,  died  testate  while  domi- 
ciled therein,  and  on  October  19,  1908,  his 
will  was  duly  probated  in  the  county  court  of 
that  county.  He  left  surviving  him  his  wid- 
ow, one  son  and  three  daughters,  one  of 
whom  Is  the  appellant  (plaintiff),  Mrs.  Wil- 
helmlna Forester.  Claiming  that  the  will 
gave  to  the  widow  only  the  right  to  a  sup- 
port and  maintenance  from  the  property  de- 
vised to  her,  and  that  the  accumulations 
from  the  income  of  the»  property  above  the 
expenses  of  its  keep,  and  such  maintenance 
and  support,  constitute  a  trust  fund  for  the 
benefit  of  the  testator's  children,  plaintiff 
brought  this  suit  against  the  widow  Individu- 
ally and  as  executrix  of  the  will  and  the 
other  children  of  the  testator,  to  recover  of 
the  widow  one-fourth  of  such  net  proceeds, 
and  to  have  the  will  construed  to  mean  that 
she  took  a  defeasible  fee  In  the  remainder 
of  the  property,  after  the  death  of  the  widow. 
A  demurrer,  filed  to  the  petition,  was  over- 
ruled upon  the  ground  that  the  plaintiff 
had  a  right  to  maintain  the  suit  for  the  pur- 
pose of  obtaining  a  construction  of  the  will. 
The  case  was  then  submitted  to  the  court 
upon  the  pleadings  and  exhibits,  and  a  judg- 
ment rendered,  denying  the  right  of  the 
plaintiff,  or  any  of  the  children  of  the  testa- 
tor under  the  terms  of  the  will,  to  any  Inter- 
est In  any  If  the  net  proceeds  of  the  prop- 
erty accumulated  since  the  death  of  the  testa- 
tor, and  further  adjudging  that  the  plaintiff 
under  the  terms  of  the  will  took  only  a  life 
estate  In  remainder  after  the  death  of  her 
mother  In  one-fourth  of  the  property  devised. 
Seeking  a  reversal  of  that  judgment  plain- 
tiff prosecutes  this  appeal. 

That  part  of  the  will  governing  the  Interest 
which  the  widow  takes  under  it  is  found  In 
Its  first  clause,  and  so  far  as  pertinent  to  the 
question  it  Is : 

"First:  I  devise  and  bequeath  to  my  beloved 
wife,  Sophia  Werner;  all  the  property  and  es- 
tate real,  personal  and  mixed  and  choses  in  ac- 
tion of  which  I  may  die  seised  and  possessed  to 
be  held,  used  and  enjoyed  by  her  during  her 
natural  life,  she  shall  have  power  if  she  deems 
it  necessary  for  her  support  and  maintenance 
to  sell  and  dispose  of  any  of  said  property  and 
make  a  good  and  perfect  title  thereto  to  pur- 
chasers and  to  collect  rents  and  any  and  all 
debts  due  to  me,  to  repair  the  property  and  to 
do  whatever  is  necessary  for  its  preservation." 


<4=>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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The  latter  part  of  the  clause  appoints  the 
widow  the  executrix  of  the  will  during  her 
Ufe,  or  so  long  as  she  has  the  capacity  to 
act  as  such,  with  the  request  that  she  not  be 
required  to  execute  bond  touching  any  mat- 
ter or  thing  which  she  may  do  In  the  manage- 
ment and  control  of  the  testator's  estate. 

The  second  clause  of  the  will  charges  each 
of  the  testator's  children  with  advancements, 
and  In  the  third  clause  it  is  directed  that 
such  of  his  estate  as  might  remain  undispos- 
ed of  should  be  equally  divided  amongst  his 
children,  after  charging  them  with  the  ad- 
vancements mentioned  In  the  second  clause. 
In  this  clause,  however,  the  Interest  of  the 
plaintiff  to  the  one-fourth  of  the  property  de- 
vised to  her  is  restricted  and  limited  by  the 
following  language: 

"To  my  executors  herein  named  an  undivided 
one-fifth  part  of  said  estate;  leu  the  amount 
charged  to  my  daughter,  Mrs.  Forester,  in  the 
second  paragraph  of  this  will;  to  be  held  in 
trust  by  them  for  the  use  and  benefit  of  my 
said  daughter  Wilhelmina  Forester,  wife  of 
Rudolf  Forester,  for  and  during  her  natural 
life,  and  in  case  of  her  death  leaving  children 
then  said  undivided  one-fifth  interest  shall  de- 
scend and  pass  to  such  children,  but  in  the 
event  my  said  daughter  shall  die  without  chil- 
dren then  and  in  that  event  said  undivided 
one-fifth  interest  shall  pass  and  belong  to  my 
heirs  at  law.  My  executors  as  trustees  under 
this  provision  of  this  will  are  to  pay  to  my 
said  daughter  Mrs.  Forester  the  income,  'rents 
and  profits  on  said  undivided  one-fifth  interest 
in  my  said  estate  during  her  natural  life,  but 
same  shall  be  for  her  sole  and  separate  use  free 
from  the  debts  or  control  of  her  said  husband 
or  of  any  future  husband  that  she  may  have,  and 
neither  my  said  daughter  nor  her  husband  shall 
have  any  further  control  or  power  over  same." 

By  the  fourth  clause  the  testator  appoint- 
ed his  son,  William  EX  Werner,  and  his  son- 
in-law,  George  Sandlfur,  executors  of  his 
will  after  the  death  of  his  widow  for  the 
purpose  of  making  the  division  of  his  es- 
tate provided  for  upon  the  happening  of  that 
event,  and  they  are  also  constituted  trustees 
for  the  plaintiff  and  also  for  a  son,  Charles 
Werner,  who  was  then  living,  hut  has  since 
died.  A  codicil,  written  after  the  death  of 
Charles  Werner,  directed  that  the  estate  be 
divided,  after  the  death  of  the  widow,  among 
the  four  surviving  children. 

[1]  The  cardinal  rule  in  the  construction 
of  wills  Is  to  ascertain  the  Intention  of  the 
testator  and  to  construe  it  In  accordance 
with  such  Intention,  and  a  rule  of  equal 
force  Is  that  in  arriving  at  the  Intention  of 
the  testator  the  language  employed  by  him 
should  receive  Its  fair,  usual,  and  ordinary 
meaning.  When  the  construction  under  the 
application  of  these  rules  is  plain  and  unam- 
biguous, it  cannot  be  varied  or  altered  by 
any  technical  rules,  sometimes  employed,  and 
useful  only  where  there  exists  an  ambiguity, 
or  the  language  is  so  obscure  that  Its  mean- 
ing is  more  or  less  hidden  or  doubtful. 

[2]  Looking,  now, '  to  the  first  clause  of 
the  will,  we  find  that  the  testator  devised  all 
of  his  property  to  his  wife,  "to  be  held,  used 
and  enjoyed  by  her  during  her  natural  Ufa." 


Further  on,  and  In  the  same  clause.  It  is 
provided  that,  "If  she  deems  It  necessary 
for  her  support  and  maintenance"  she  shall 
have  power  to  sell  and  dispose  of  any  of  the 
property  and  make  a  perfect  title  thereto. 
Language  more  easily  understood  could 
scarcely  be  used.  Manifestly  the  comfort  of 
his  widow  during  her  life  was  uppermost  in 
the  mind  of  the  testator,  and  for  fear  that 
the  Income  from  the  property  might,  from 
some  cause,  be  so  reduced  as  to  impair  her 
resources,  he  provided  that  she  should  have 
power  and  authority  to  sell  and  dispose  of 
the  corpus  of  the  property  as  she  deemed 
necessary.  There  Is  given  to  her,  not  only 
an  absolute  estate  In  the  property  during 
her  life,  but  she  Is  permitted,  If  she  deems  It 
necessary,  to  dispose  of  It.  Clearly,  then, 
the  entire  Income  of  the  property  belongs  to 
her,  charged  only  with  the  expense  of  Its 
upkeep.  It  In  no  sense  becomes  a  part  of 
the  estate  of  the  testator,  and  If  the  widow 
so  desires  she  may  withhold  any  of  It  from 
her  children  and  dispose  of  It,  either  by  will 
or  otherwise,  as  she  pleases.  It  appears, 
however,  that  she  has  distributed  about  $10,- 
000  of  the  accumulations  among  her  children, 
plaintiff  claiming  that  she  has  been  given 
$480  less  than  the  others,  which  amount  she 
seeks  to  recover  from  her  mother  in  this 
case.  The  property  represented  by  the  in- 
come, and  which  make  up  the  accumulations, 
being  that  of  the  widow  as  we  have  seen, 
neither  plaintiff  nor  any  of  the  children  have 
any  claim  upon  her  for  any  part  of  It,  and 
what  she  has  paid  to  them  was  a  gratuity 
only. 

[I]  If,  however,  It  were  otherwise,  the 
plaintiff  would  have  no  standing  in  this,  suit 
to  recover  any  part  of  It,  because  her  inter- 
est, as  we  have  seen,  Is  devised  to  trustees, 
and  they,  and  not  she,  would  be  the  ones  to 
sue  to  recover  it  Having  determined  that 
the  widow  owns  the  Income  individually  and 
not  as  trustee  for  her  children,  It  becomes 
unnecessary  to  consider  the  duties  of  trustees 
or  the  rights  of  cestui  que  trusts  discussed 
by  counsel  for  plaintiff  in  his  brief. 

[4]  The  next  contention  Is  that  the  plain- 
tiff, under  the  terms  of  the  third  clause  of 
the  will,  from  which  we  have  quoted,  takes 
a  defeasible  fee  in  her  portion  of  the  prop- 
erty, and  in  support  of  this  we  are  referred 
to  that  line  of  cases  holding  that  where  an 
estate  In  remainder  is  devised  to  one,  condi- 
tioned upon  him  dying  without  issue,  and  in 
that  event  to  another,  the  dying  without  Is- 
sue refers  to  the  happening  of  that  event 
during  the  life  of  the  owner  of  the  particu- 
lar estate.  This  rule  Is  so  familiar  as  not  to 
require  a  citation  of  the  many  cases  from 
this  court  upholding  It  But,  after  all,  It 
is  one  created  by  the  law  for  the  purpose  of 
arriving  at  the  supposed  Intention  of  the 
testator,  and  when  he  uses  language  clearly 
showing  a  contrary  Intention,  there  is  no 
room  for  the  application  of  the  rule.  In  this 
case  the  testator,  by  the  express  terms  of  his 
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will,  confined  the  Interest  of  the  plaintiff  In 
the  part  of  his  property  devised  to  her  "for 
and  during  her  natural  life."  Had  it  not 
been  for  the  use  of  this  clause,  the  rule  con- 
tended for  would  apply.  In  none  of  the  cases 
relied  on  is  the  interest  in  the  property  lim- 
ited by  the  clause  quoted  or  any  similar  one. 
We  do  not  have  to  deal  in  inferences  as  to 
the  intention  of  the  testator  concerning  the 
character  of  estate  which  the  plaintiff  Is  to 
have  in  her  portion  of  her  father's  property, 
because  he  has  expressly  said  what  that  es- 
tate should  be,  which  Is  one  for  her  natural 
life. 

Fully  coinciding  with  the  court  in  its  con- 
struction of  the  will  involved,  upon  all  of  the 
points  contended  for,  Its  judgment  is  af- 
firmed. 


KENTUCKY  TITLE  SAV.  BANK  ft  TRUST 
CO.  v.  DAT. 

(Court  of  Appeals  of  Kentucky.    Feb.  20, 
1917.) 

1.  Banks  and  Banking  «J=»249(3)— Nation- 
al Bank— Transfer  of  Stock— Contract. 

A  contract  for  the  sale  of  stock  in  a  nation- 
al bank  by  a  trustee  to  whom  it  had  been 
transferred  by  the  stockholders  after  the  capital 
had  become  impaired  and  the  stockholders  had 
been  ordered  by  the  examiner  to  make  the  im- 
pairment good,  held  not  to  require  the  buyer  to 
pay  to  the  trustee  the  amount  of  the  collateral 
assets  held  by  the  bank  in  excess  of  the  lia- 
bility secured  thereby,  though  that  amount  had 
been  included  by  appraisers  to  determine  the 
value  of  the  assets  chargeable  to  stock,  surplus, 
and  undivided  profits;  the  surplus  of  which 
over  a  specified  amount  was  to  be  paid  by  the 
buyer  to  the  trustee. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |  918.] 

2.  Banks  and  Banking  «=>243— 'National 
Bank  —  Transfer  of  Stock-Appraisers  — 
Agency. 

Where  a  contract  for  the  sale  of  stock  in 
a  national  bank  appointed  appraisers  to  deter- 
mine the  value  of  the  bank's  assets  chargeable 
to  capital,  surplus,  and  undivided  profits,  by 
which  the  amount  to  be  paid  by  the  buyer  was 
determined,  the  appraisers  are  agents  of  both 
parties,  and  both  are  equally  responsible  for  and 
bound  by  their  acts,  and  neither  can  take  ad- 
vantage of  the  fact  that  the  list  prepared  by  the 
appraisers  was  not  in  accord  with  the  require- 
ments of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  SS  904-908.] 

3.  Banks  and  Banking  «=>243  —  National 
Bank— Controlling  Owner— Liability. 

The  buyer  of  the  majority  of  the  stock  in 
a  national  bank,  who  agreed  to  pay  to  the  sell- 
ers certain  sums  realized  from  the  assets  of  the 
bank  in  excess  of  its  reduced  capital  and  distrib- 
uted by  the  bank  among  its  shareholders,  does 
not  become  a  trustee  for  the  sellers  to  see  that 
the  bank  carried  out  the  provision  of  the  con- 
tract in  relation  to  the  distribution  of  the  as- 
sets where  the  contract  specifically  limited  the 
duties  of  the  buyer  in  relation  thereto,  and 
provided  that  it  should  not  be  liable  for  any 
matters,  the  determination  of  which  was  not 
within  its  powers,  nor  should  it  be  required  to 
do  anything  which  it  had  not  the  power  to  do. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  SS  904-908.] 


4.  Banks  and  Banking  «=> 283— Purchase 
of  Stock — Merger. 

Where  a  savings  bank  purchased  the  major- 
ity of  the  stock  in  a  national  bank,  and  had  its- 
directors  and  principal  officers  made  the  direc- 
tors and  principal  officers  of  the  national  bank, 
the  two  banks  were  not  thereby  merged,  but 
they  remained  separate  entities. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  S  129.] 

5.  Banks  and  Banking  *j=»243— National 
Bank— Purchase  of  Stock— Construction 
of  Contract. 

A  contract  for  the  purchase  of  stock  in  a 
national  bank  at  a  certain  price,  in  which  the 
buyer  agreed  to  return  to  the  seller  the  amount 
of  the  appraised  value  of  the  assets  of  the  bank, 
chargeable  to  capital,  surplus,  and  undivided 
profits,  above  the  amount  of  the  reduced  capital 
stock  and  certain  expenses,  and  which  provided 
that  the  appraisement  should  not  include  any 
sum  for  franchise,  good  will  or  earning  power, 
shows  that  the  appraisement  had  not  been  made 
when  the  contract  was  executed,  but  was  to  be 
made  thereafter. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  SS  904-908.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Suit  by  Floyd  Day  against  the  Kentucky 
Title  Savings  Bank  ft  Trust  Company.  Judg- 
ment for  the  plaintiff,  and  defendant  appeals. 
Reversed,  with  directions  to  dismiss  the  pe- 
tition. 

Humphrey,  Mlddleton  ft  Humphrey,  and 
Bruce  ft  Bullitt,  all  of  Louisville,  for  appel- 
lant. Gibson  ft  Crawford,  of  Louisville,  for 
appellee. 

CLARKE,  J.  Appellee,  on  September  18, 
1909,  sold  to  appellant  320  shares  of  the  capi- 
tal stock  of  the  First  National  Bank  of  Louis- 
ville, upon  the  same  terms  as  appellant  had. 
on  September  4,  1909,  by  written  contract, 
acquired  from  the  Fidelity  Trust  Company, 
as  trustee  of  other  owners  of  stock  of 
the  said  bank,  a  majority  of  said  stock,  ex- 
cept that  the  $40  and  the  $26  per  share,  a  to- 
tal of  $66,  was  paid  appellee  In  cash,  for  his 
stock,  whereas  only  $40  per  share  was  paid 
in  cash  by  appellant  for  the  stock  purchased 
from  the  trust  company,  the  payment  of  the 
additional  $26  per  share  for  the  trust  com- 
pany stock  being  subject  to  certain  condi- 
tions not  Involved  here.  So  that  with  this 
single  exception  the  contract  of  September 
4,  1909,  between  the  trust  company  and  ap- 
pellant is  the  basis  of  this  transaction,  and 
we  shall  first  attempt  an  analysis  of  that 
contract,  which  is  as  follows: 

"This  agreement  made  this  4th  day  of  Sep- 
tember, 1909,  by  and  between  Fidelity  Trust 
Company,  hereinafter  called  the  trust  company, 
party  of  the  first  part  and  Kentucky  Title  Sav- 
ings Bank  &  Trust  Company,  hereinafter  called 
the  savings  bank,  party  of  the  second  part  wit- 
nessed: 

"(1)  The  First  National  Bank  of  Louisville, 
hereinafter  called  the  bank,  is  a  national  bank 
with  $600  capital  stock,  which  is  greatly  impair- 
ed, and  the  Comptroller  of  the  Currency  has 
insisted  that  the  impairment  must  be  promptly 
made  good  either  by  (1)  an  assessment  on  the 
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shareholders  under  U.  S.  Rev.  Statutes,  { 
6205  (U.  S.  Comp.  St  1913,  |  9767) ;  or  (2)  a 
reduction  of  the  capital  stock,  or  that  the  bank 
shall  go  into  voluntary  liquidation. 

"(2)  A  number  of  shareholders  of  the  bank 
have  deposited  with  the  trust  company,  with 
power  to  sell  the  same  at  such  price  and  up- 
on such  terms  as  it  deems  best,  the  following  se- 
curities, to  wit:  (1)  Stock;  (2)  voting  trust 
certificates  in  respect  of  such  stock  under  a 
voting;  agreement  dated  February  1,  1906;  (3) 
collateral  trust  bonds  covering  such  voting  trust 
certificates  under  a  trust  agreement  between  O. 
O.  Bickel  and  others  and  the  United  States 
Trust  Company,  dated  May  2,  1908. 

"(3)  Under  the  terms  of  the  trust  agreement 
dated  May  2,  1908,  voting  trust  certificates  in 
respect  of  1,088  shares  of  stock  in  the  bank 
were  deposited  with  the  United  States  Trust 
Company  as  trustee,  to  secure  the  payment  of 
$136,000  par  value  of  collateral  trust  bonds, 
dated  May  2,  1908,  executed  by  C.  C.  Bickel, 
E.  H.  Ferguson,  C.  C.  McClarty,  and  Geo.  M. 
Boone  to  'bearer' ;  each  of  which  makers  de- 
posited voting  trust  certificates  in  respect  of 
272  shares  of  bank  stock.  The  entire  issue  of 
$136,000  par  value  of  said  bonds  has  been  de- 
posited with  the  trust  company  and  Messrs. 
Bickel,  Ferguson-  and  McClarty  have  requested 
the  United  States  Trust  Company  to  surrender 
the  voting  trust  certificates  in  respect  of  1,088 
shareB  of  bank  stock  which  it  has  refused  to  do 
(without  the  consent  of  Geo.  M.  Boone)  until  the 
maturity  of  the  bonds  on  May  2,  1910,  or  un- 
til the  lien  of  the  pledge  shall  be  foreclosed,  up- 
on the  ground  that  until  such  time  the  said 
Boone  has  the  right  to  redeem  the  said  voting 
trust  certificates  in  respect  of  272  shares  of 
stock  upon  the  payment  of  $34,000  par  value  of 
said  bonds. 

"(4)  The  savings  bank  is  willing  to  purchase 
all  the  stock  and  voting  trust  certificates  in 
respect  of  such  stock  represented  or  covered  by 
the  securities  deposited  with  the  trust  company 
at  the  rate  of  $26  per  share  of  stock,  plus  the 
value  of  the  stock  per  share  as  the  same  exists 
on  this  day  as  fixed  and  determined  by  an  ap- 
praisement by  John  W.  Barr,  Jr.,  and  H.  C. 
Rodes ;  such  appraisement  not  to  include  any 
sum  for  franchise,  good  will  or  earning  power. 

"(5)  It  to  contemplated  that  on  September 
4,  1909,  the  capital  stock  of  the  bank,  will,  by 
the  vote  of  its  shareholders,  be  reduced  to  $200,- 
000.  If  from  those  of  its  assets  which  are  tak- 
en as  representing  its  capital  stock,  surplus  and 
undivided  profits  there  shall  be  realized  any- 
thing above  approximately  $245,000  in  cash, 
then  such  assets  or  the  proceeds  thereof  (after 
realizing  approximately  $245,000  in  cash)  shall 
be  deemed  as  set  free  by  the  reduction  of  the 
capital  stock,  and  shall  be  subject  to  distribu- 
tion among  the  shareholders  of  the  bank. 

"Now,  therefore,  it  to  agreed  between  the 
parties  hereto  as  follows,  to  wit: 
"Article  1. 

"The  trust  company  'will,  on  September  4, 
1909,  deliver  to  the  savings  bank  the  following 
securities,  to  wit: 

"(1)  Certificates  for  850  shares  of  the  fully 
paid  capital  stock  of  the  First  National  Bank 
of  Louisville. 

"(2)  Voting  trust  certificates  in  respect  of 
924  shares  of  such  capital  stock,  all  properly 
made  out  in  the  name  of  the  savings  bank,  or 
in  the  name  of  such  person  or  persons  as  it 
may  designate. 

"(3)  Collateral  trust  bonds  of  the  par  value 
of  $136,000,  issued  under  a  certain  trust  agree- 
ment dated  May  2,  1908.  between  C.  C.  Bickel 
and  others,  and  the  United  States  Trust  Com- 
pany, trustee,  secured  by  the  pledge  thereunder 
of  the  voting  trust  certificates  in  respect  of 
1,088  shares  of  such  capital  stock. 

"Article  2. 

"(1)  Simultaneously  with  the  delivery  of  the 
aforesaid  securities  to  the  savings  bank,  there 


will  be  held  a  meeting  of  the  board  of  directors 
of  the  bank  and  except  its  president,  James  B. 
Brown  each  of  its  directors  will,  in  rotation, 
resign  as  directors,  and  each  vacancy  in  the 
board  thus  caused  will  be  filled  by  the  appoint- 
ment by  the  remaining  directors  of  a  person  le- 
gally qualified  to  serve  designated  by  the  sav- 
ings bank.  The  trust  company  incurs  no  per- 
sonal obligation  that  such  resignations  will 
be  made,  but  the  savings  bank  shall  be  under  no 
obligation  whatever  to  take  or  to  pay  for  any 
securities  hereunder  except  as  and  when  all  said 
resignations  have  been  made  and  such  succes- 
sors appointed. 

"Article  3. 

"(1)  The  savings  bank  binds  and  obligates  it- 
self to  pay  to  the  trust  company  for  each  share 
of  capital  stock  of  the  bank  represented  by  stock 
certificate,  voting  trust  certificate  in  respect  of 
stock,  or  covered  by  collateral  trust  bonds  cov- 
ering voting  trust  certificates  in  respect  of  stock 
under  said  trust  agreement  dated  May  2,  1908, 
and  so  delivered  by  the  trust  company  to  the 
savings  bank,  the  following  sums  of  money,  to 
wit:  (a)  Twenty-six  ($26.00)  dollars;  and  (b) 
the  amount  fixed  by  Messrs.  John  W.  Barr,  Jr., 
and  H.  C.  Rodes  as  the  value  of  the  stock  per 
share  excluding  franchise,  good  will  or  earning 
power. 

"(2)  The  amount  per  share  as  fixed  by 
Messrs.  Barr  and  Rodes  shall  be  indorsed  at 
the  foot  of  this  agreement  in  substantially  the 
following  form: 

"'Louisville,  Ky.,  September  4,  1909. 

"  'Mr.  Embry  L.  Swearingen,  President,  Ken- 
tucky Title  Savings  Bank  &  Trust  Company, 
City— My  Dear  Sir:  For  some  time  past  we 
have  been  engaged  in  investigating  the  assets  of 
the  First  National  Bank  of  Louisville,  Kentucky, 
as  set  forth  in  the  report  of  the  special  examin- 
er, James  S.  Escott.  We  have  separate  investi- 
gations of  a  large  number  of  the  items  compris- 
ing the  assets.  We  have  discussed  in  detail  with 
Mr.  James  B.  Brown,  president  of  the  First 
National  Bank,  each  item  comprising  the  assets. 
We  have  had  the  active  assistance,  during  our 
investigation,  of  national  bank  examiner,  Percy 
H.  Johnson.  The  result  of  our  investigations 
leads  us  to  the  belief  that  the  assets  of  the  First 

National  Bank,  aggregating  ,  set  forth  in 

the  schedule  marked  A  attached  to  this  letter, 
should  under  proper  management  produce  not 
less  than  $250,000  in  cash.  We  beg  to  thank 
you  for  the  valuable  assistance  you  have  ren- 
dered us  hi  this  matter. 
"'Very  truly  yours, 

''[Signed]  H.  C.  Rodes. 

*  'John  W.  Barr,  Jr.' 

"(3)  The  savings  bank  will  pay  to  the  trust 
company,  upon  receipt  of  the  aforesaid  securi- 
ties, the  sum  of  $40  with  5  per  cent  interest 
from  date  for  each  share  of  stock  delivered 
or  represented  or  covered  by  the  securities  so 
delivered. 

"(4)  Should  Geo.  M.  Boone  exercise  his  right 
to  redeem  or  take  up  the  voting  trust  certifi- 
cates in  respect  of  272  shares  of  stock  covered 
by  the  trust  agreement  dated  May  2,  1908,  or 
any  part  thereof,  then  to  the  extent  of  such 
redemption  and  out  of  the  payment  made  by  him 
to  redeem,  the  savings  bank  shall  be  reimbursed 
at  the  rate  of  $40,  with  6  per  cent  interest  from 
this  date  until  tbe  date  of  such  redemption  for 
each  share  of  stock  in  respect  of  which  voting 
trust  certificates  were  so  redeemed,  and  tbe 
balance  of  the  money  paid  on  such  redemption 
shall  be  paid  to  the  trust  company. 

"(5)  The  collateral  trust  bonds  shall  be  held 
by  the  savings  bank  uncanceled  until  such  time 
as  the  voting  trust  certificates  pledged  there- 
under are  respectively  delivered  to  the  savings 
bank  or  redeemed  by  said  Boone  to  the  extent 
to  which  be  is  entitled  to  redeem ;  and  then  the 
collateral  trust  bonds  shall  be  returned  to  the 
trust  company  or  otherwise  disposed  of  as  shall 
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beat  preserve  to  the  makers  thereof  their  respec- 
tive rights  as  between  each  other  for  contribu- 
tion. 

"(6)  The  payment  of  $26  per  share  shall  be 
made  upon  the  conditions  as  provided  in  article 
4  hereof. 

"Article  4. 

"The  appraisers  shall  list  the  assets  of  the 
bank  which  they  deemed  to  represent  its  cap- 
ital stock,  surplus  and  undivided  profits,  and  on 
the  basis  of  which  they  appraised  the  value  of 
the  stock  at  $40  a  share;  and  a  copy  of  such 
list  shall  be  attached  hereto. 

"(2)  An  accurate  account  shall  be  kept  of 
those  assets  and  the  amounts  realized  therefrom 
by  the  bank.  After  October  1,  1010,  no  exten- 
sion or  renewal  of  any  obligation  included  in 
said  list  of  assets  shall  be  granted  except  with 
the  consent  of  the  liquidating  committee  here- 
inafter referred  to.  Any  real  estate,  stocks  or 
bonds  embraced  in  said  list  which  remain  un- 
sold, on  October  1,  1910,  shall  be  sold  within 
a  reasonable  time  thereafter.  When  there  shall 
have  been  realized  therefrom  in  cash  or  in  such 
equivalent  as  the  bank  shall  elect  to  treat  as 
cash  the  sum  of  approximately  $245,000,  with 
interest  at  6  per  cent,  from  September  4,  1008, 
the  exact  amount  to  be  determined  by  national 
bank  examiner,  P.  H.  Johnson,  and  indorsed 
herein,  plus  legal  expenses  incurred  for  such  col- 
lection, then  the  balance  of  such  assets  remain- 
ing shall  be  deemed  as  set  free  by  the  reduction 
of  capital  stock  for  distribution  among  the  share- 
holders of  the  bank ;  and  at  that  time  the  sav- 
ings bank  shall  pay  to  the  trust  company  $26 
per  share,  with  6  per  cent,  interest  thereon  from 
September  3,  1900,  for  each  share  of  stock  rep- 
resented by  certificate  or  other  security  sold 
by  the  trust  company  to  savings  bank.  To  the 
extent  of  the  number  of  shares,  if  any,  that  shall 
be  redeemed  by  said  Boone  from  under  the  col- 
lateral trust  bonds  the  savings  bank  shall  not  be 
obligated  to  pay  the  $26  per  share.  If  there 
shall  not  be  realized  from  said  assets  the  said 
sum  of  approximately  $245,000,  plus  said  legal 
expenses,  as  aforesaid,  the  deficit  shall  be  deduct- 
ed from  the  $26  per  share  and  interest  payable 
by  the  savings  bank  to  the  trust  company. 

"(3)  The  savings  bank  assigns  and  transfers 
without  recourse  of  any  kind  or  nature  whatso- 
ever to  the  trust  company  all  its  present  or 
prospective  interest  as  shareholder  in  the  bank, 
but  only  to  the  extent  of  the  shares  purchased 
under  this  contract  in  or  to  the  said  listed 
assets  after  the  collection  of  said  sum  of  ap- 
proximately $'245,000  plus  the  said  legal  ex- 
penses, and  will  when  and  as  requested  execute 
such  further  assurances  as  may  be  necessary  to 
effectuate  this  provision  of  this  contract. 

"(4)  Those  assets  after  the  payment  of  said 
sum  of  approximately  $245,000,  plus  said  legal 
expenses,  shall  be  liquidated  as  provided  in  ar- 
ticle 5  hereof  for  the  equal  prorate  benefit  of  all 
the  shareholders  of  record  of  the  bank  as  of  the 
time  of  the  reduction  of  the  capital  stock  from 
$500,000  to  $200,000,  except  that  the  proceeds 
of  liquidation  applicable  as  aforesaid  to  the 
stock  represented  by  the  securities  acquired 
hereunder  by  the  savings  bank  shall  go  to  the 
trust  company,  and  not  to  the  savings  bank  or 
its  transferees. 

"(5)  If  there  are  any  actual  or  contingent  lia- 
bilities of  any  sort  whatever  of  the  bank  not 
appearing  upon  the  bank's  statement  of  its  con- 
dition as  of  this  date,  or  which  were  not  con- 
sidered by  Messrs.  Barr  and  Rodcs  in  fixing 
their  appraisement,  and  the  bank  shall  here- 
after in  good  faith  pay  or  be  compelled  to  pay 
them,  then  to  the  extent  of  such  payment  or  pay- 
ments the  amount  thereof  shall  be  paid  to  or 
retained  by  the  savings  bank  out  of  the  $26 
per  share,  or  oat  of  such  proceeds  of  liquidation. 

"Article  5. 

"(1)  After  the  bank  shall  have  realized  from  said 
listed  assets  the  said  approximate  sum  of  $245,- 


000,  plus  legal  expenses,  the  remainder  of  such 
listed  assets  shall  be  trusted  by  the  bank  into  the 
hands  of  a  liquidating  committee  of  sharehold- 
ers to  be  appointed  at  the  shareholders'  meeting 
on  September  4,  1000,  for  the  benefit  of  the 
shareholders  entitled  thereto.  The  liquidating 
committee  shall  in  the  first  instance  be  composed 
of  Messrs.  J.  B.  Brown,  chairman,  E.  L.  Swear- 
ingen,  John  W.  Barr,  Jr.,  and  Geo.  M.  Boone. 

"(2)  Neither  party  hereto  assumes  any  per- 
sonal liability  (1)  in  respect  of  any  matters  the 
determination  of  which  is  lawfully  not  within 
their  power;  or  (2)  to  do  or  cause  to  be  done 
anything  which  it  has  not  the  power  to  do  or 
cause  to  be  done. 

"At  the  meeting  of  the  shareholders  to  be  held 
on  September  4,  1000,  the  savings  bank  will 
vote  or  permit  to  be  voted  the  stock  which  it 
has  purchased  hereunder  in  favor  of  the  follow- 
ing resolution  .if  offered:  Resolved,  that  Messrs. 
J.  B.  Brown,  chairman,  Embry  L.  Swearingen, 
John  W.  Barr,  Jr.,  and  Geo.  M.  Boone  be  and 
hereby  they  are  appointed  a  liquidating  com- 
mittee, with  full  power  to  reduce  to  cash  as 
speedily  as  possible  and  upon  such  terms  as 
they  deem  best  all  the  assets  and  interests  to 
which  the  shareholders  of  the  First  National 
Bank  may  be  entitled  by  reason  of  the  reduc- 
tion of  the  capital  stock  from  $500,000  to 
$200,000,  and  from  time  to  time  as  said  liqui- 
dating committee  shall  accumulate  sufficient 
sums  of  money  in  their  hands  they  shall  declare 
the  same  out  in  the  shape  of  a  dividend  of 
liquidation  to  the  shareholders  of  record  at  the 
time  of  said  reduction  of  capital  stock  from 
$500,000  to  $200,000. 

"The  savings  bank  will  recommend  to  the 
board  of  directors  of  the  First  National  Bank 
that  it  shall  adopt  the  following  resolution: 
Resolved,  that  except  with  the  consent  of  the 
liquidating  committee  appointed  by  the  share- 
holders of  the  First  National  Bank  at  its  meet- 
ing held  on  September  4,  1000,  this  bank  will 
not  sell  except  under  judicial  proceedings  any 
securities  nor  compromise  at  less  than  the  face 
value  and  interest,  any  note  or  other  obliga- 
tion which  it  embraced  in  the  list  of  assets 
attached  to  a  certain  contract  between  the  Fi- 
delity Trust  Company  and  the  Kentucky  Title 
Savings  Bank  &  Trust  Company,  dated  Sep- 
tember 4,  1909. 

"In  testimony  whereof,  the  parties  hereto  have 
caused  these  presents  to  be  signed  by  their 
respective  presidents  and  their  corporate  seals 
affixed,  attested  by  their  secretaries  or  cashiers 
this  the  4th  day  of  September,  1900.  Fidelity 
Trust  Company,  by  John  W.  Barr,  President 
Attest:  J.  C.  Mahon,  Secretary.  Kentucky 
Title  Savings  Bank  &  Trust  Company  by  Em- 
bry It.  Swearingen,  President.  Attest:  C.  L. 
A.  Johnson,  Assistant  Cashier." 

We  shall  adopt,  In  referring  hereafter  In 
this  opinion  to  the  parties  mentioned  in  the 
contract,  the  abbreviated  terms  employed  in 
the  contract 

[1]  The  first  thing  to  be  noticed  with  ref- 
erence to  the  contract  is  that  the  only  con- 
tracting parties  are  the  trust  company  and 
the  savings  bank,  and  that  it  provides  for  a 
sale  of  shares  of  stock  in  the  bank,  not  of 
the  bank  or  Its  assets,  and  that  the  bank  is 
not  a  party,  and  its  identity  is  in  no  wise 
altered  or  disturbed,  although  a  majority  of 
Its  stock,  together  with  such  control  of  the 
bank  as  Is  incident  thereto,  passed  from  the 
sellers  to  the  buyer;  next,  that  by  the  con- 
tract the  savings  bank,  the  purchaser,  agreed 
(article  3,  section  1)  to  pay  the  trust  com- 
pany, the  seller,  for  the  stock  sold,  $26,  and 
the  amount  fixed  by  Messrs.  Barr  and  Rode* 
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as  the  value  of  the  stock  per  share,  but  does 
not  promise  to  pay  anything  more;  that  the 
price  ultimately  to  be  paid  for  the  stock  Is 
not  determined  by  the  parties  to  the  con- 
tract, but  Is  to  be  thereafter  fixed,  by  Messrs. 
H.  C  Rodes  and  Jno.  W.  Ban,  Jr.,  whom 
we  shall  call  the  appraisers,  at  Its  actual 
value,  excluding  good  will,  which  it  was 
agreed  was  represented  by  the  $26  per  share 
mentioned  in  the  contract ;  that  In  fixing  the 
actual  value  of  the  stock  the  appraisers 
were  to  set  apart  from  the  bank's  assets  such 
part  thereof  as  represented  the  bank's  capi- 
tal, surplus,  and  undivided  profits. 

In  order  to  understand  what  amount  of 
the  bank's  assets  represented  its  capital 
stock,  surplus,  and  undivided  profits,  and  It 
is  highly  important  that  this  be  understood 
at  the  outset,  we  must  refer  to  the  bank's 
statement  of  assets  and  liabilities,  which 
is  In  the  record  and  admitted  to  be  correct 
From  that  statement,  the  bank  had  assets 
amounting  to  13,974,800.82  and  liabilities, 
other  than  capital  stock,  surplus,  and  undi- 
vided profits,  amounting  to  13,443,941.39,  and 
the  amount  of  the  bank's  assets,  which  repre- 
sented capital,  surplus,  and  undivided  prof- 
its, was  $530,919.43.  But  while  the  contract 
provided  that  the  assets  representing  capi- 
tal, etc.,  should  be  listed  by  the  appraisers, 
it  provided  that  from  these  amounts  the  sum 
of  approximately  $246,000  should  be  realized, 
In  order,  as  we  think,  to  furnish  the  bank 
$200,000  of  unimpaired  capital  stock.  What 
was  the  purpose  of  the  additional  $45,000 
provided  for?  An  understanding  of  these 
figures  is  illuminating,  because,  by  requiring 
to  be  set  aside  sufllclent  assets  to  produce 
$245,000  rather  than  $200,000,  the  required 
new  capital  stock,  it  Is  apparent  that  the 
assets  of  the  bank  representing  capital  stock, 
eta,  viz.  $530,919.43,  must  produce  more 
than  capital  stock ;  that  It  must  make  good 
a  recognized  Impairment  in  the  assets,  rep- 
resenting other  liabilities,  to  the  extent  of 
$45,000;  in  other  words,  the  contract  rec- 
ognizes, not  only  that  the  capital  stock,  then 
$500,000,  was  so  Impaired  that  It  must  be 
reduced  to  $200,000,  but  also  that  in  so  re- 
ducing It  such  assets  as  could  be  said  to  rep- 
resent capital,  surplus,  etc.,  must  produce 
not  only  the  contemplated  $200,000,  but  an 
additional  $45,000  to  recoup  the  assets  held 
to  cover  liabilities  other  than  capital,  etc. 
As  before  stated,  the  contract  directed  the  ap- 
praisers to  list  only  such  assets  as  they  deem- 
ed represented  capital,  surplus,  and  undi- 
vided profits,  and  to  do  which,  as  we  have 
seen,  they  were  limited  to  assets,  as  carried 
on  the  bank's  books,  amounting  to  $530,919.- 
43,  and  the  contract  further  provided  that 
the  assessors,  when  they  bad  made  such  a 
list,  should  attach  to  the  contract  their  state- 
ment, and  that  Mr.  Percy  Johnson  should 
Indorse  thereon  the  exact  amount,  estimated 
at  $245,000,  to  be  realized  from  such  listed 
assets  in  order  to  provide  an  unimpaired  cap- 


ital of  $200,000,  after  making  good  the  bank's 
other  liabilities.  This  Is  not  expressly  stated, 
but  is  the  necessary  conclusion  from  what  is 
stated. 

After  completing  their  work,  the  appraisers 
filed  a  list  of  assets  totaling  $753,905.86, 
which  they  stated  should  produce  $423,656.38 
rather  than  approximately  $245,000,  and,  in 
so  doing,  unintentionally  furnished  the  basis 
of  this  action,  for  it  Is  upon  the  assumption 
that  out  of  this  list  of  $753,906.86  the  bank 
was  entitled  to  only  $245,000  rather  than 
$423,656138,  as  stated  by  the  appraisers,  that 
appellee  proceeds,  and  upon  this  assumption 
the  chancellor  rendered  the  judgment  herein. 

It  is  apparent  that  in  making  a  list  of 
$753,905.86,  the  appraisers  did  not  list  assets 
representing  capital,  surplus,  and  undivided 
profits  only,  but  Included  assets  representing 
liabilities  to  creditors,  to  the  extent  their 
list  exceeded  the  book  value  of  capital,  sur- 
plus, and  undivided  profits,  $530,919.43,  that 
is,  $222,986.43,  which  necessarily  represent- 
ed assets  held  by  the  bank,  not  as  capital  and 
surplus,  but  for  its  creditors.  Certainly 
neither  party  to  the  contract  had  any  right 
to  these  excess  assets,  because  neither  had 
any  Interest  In  or  rights  to  any  of  the  bank's 
assets,  until  its  creditors  were  provided  for. 
So,  although  it  is  apparent  the  appraisers  did 
not  make  out  Just  such  a  list  as  the  parties, 
by  their  contract,  contemplated,  but  Included 
therein  nearly  a  quarter  of  a  million  dollars 
worth  of  the  bank's  assets,  to  which  neither 
party  had  any  sort  of  right,  and  over  which 
they  had  no  power  to  contract  at  all ;  yet  the 
chancellor,  by  the  judgment,  would  make 
the  savings  bank  pay  to  appellee  the  propor- 
tionate part  that  has  been  collected  by  the 
bank  of  this  entire  $753,905.86,  In  excess  of 
$245,000,  that  his  number  of  shares  (320) 
bears  to  the  entire  number  of  shares  (5,000), 
in  spite  of  the  fact  that  neither  party  had  the 
right,  or  attempted,  to  make  any  contract 
whatever  with  reference  thereto,  as  these 
were  the  bank's  assets,  and  the  contract  sold 
only  shares  of  stock  in  the  bank,  on  the 
basis  of  the  value  of  assets  representing  only 
capital  and  surplus. 

Manifestly  the  contract  had  no  such  pur- 
pose, and  no  party  in  any  way  connected 
therewith  so  contemplated.  The  contract 
shows  that  the  parties  thereto  contemplated 
a  list  covering  the  capital  stock,  surplus,  and 
undivided  profits,  amounting  to  approximate- 
ly $530,000,  but  the  appraisers  made  a  list 
of  over  $753,000,  but  in  submitting  this  list 
they  attempted  to  and  did  correct  its  seem- 
ing error  by  fixing  the  amount  to  be  received 
by  the  bank  before  participation  by  the  stock 
sellers,  at  $423,656.38,  Instead  of  $245,000,  as 
provided  In  the  contract,  and  when  this  pro- 
vision of  their  report  is  observed,  it  is  ap- 
parent they  sought  to  accomplish  the  very  re- 
sult the  parties  desired  they  should  accom- 
plish; that  la,  to  eliminate  such  assets  as 
were  of  doubtful  value,  out  of  which  to  real- 
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lze  a  sufficient  sum  In  money  to  make  the 
bank  sound,  and  provide  a  capital  of  $200,- 
000,  which  would  make  the  stock  worth  $40 
per  share,  the  price  to  be  paid  by  the  savings 
bank,  plus  the  $26,  which  represented  good 
will,  and  had  no  reference  to  the  bank's  as- 
sets and  liabilities,  except  that  the  assets 
should  equal  the  liabilities  with  a  capital 
stock  of  $200,000 ;  but  in  the  event  the  value 
per  share  fixed  by  the  appraisers  did  not 
reach  $40,  then  the  deficit  to  be  adjusted  out 
of  the  $26  per  share.  The  only  difference 
being  that  when  the  contract  was  executed, 
this  result  was  thought,  by  the  parties,  to  be 
obtainable  by  realizing,  from  about  $530,000, 
plus  $45,000  of  the  assets  to  be  set  apart  by 
the  appraisers,  the  sum  of  $245,000,  but  was 
found  by  the  appraisers,  after  a  final  ap- 
praisement of  the  assets,  to  be  accomplished 
by  realizing,  from  about  $753,000  of  its  as- 
sets, the  sum  of  $423,000.  This  difference 
resulted  from  the  conclusion,  by  the  apprais- 
ers, that  $753,000,  instead  of  $575,000,  repre- 
sented the  assets  that  were  of  questionable 
value,  as  Is  explained  fully  by  the  affidavit  of 
Mr.  Percy  Johnson,  the  national  bank  ex- 
aminer, who  assisted  the  appraisers  In  their 
work,  and  confirming  their  judgment  In  sub- 
stance, although  not  In  exact  figures.  Mr. 
Johnson,  as  the  contract  provided  he  should 
do,  indorsed  upon  the  schedule  that  the 
amount  to  be  realized  from  the  appraisers' 
list  of  assets  of  $753,000  must  be  $422,264.- 
38,  "In  order  to  realize  the  capital  stock  of 
$200,000."  So  before  the  sellers  were  to  re- 
ceive anything  above  $40  and  $26  per  share, 
which  appellee  has  been  paid,  the  bank's  as- 
sets, of  proven  value,  must  be  sufficient  to 
pay  its  liabilities  and  provide  a  capital  stock 
of  $200,000,  which  the  contracting  parties  es- 
timated could  be  done  by  realizing  approxi- 
mately $245,000  from  such  a  list  as  the  ap- 
praisers would  prepare,  but  which  the  ap- 
praisers certified  could  be  done  only  by  real- 
izing about  $423,000  from  the  list  they  did 
prepare ;  and  this  report  was  approved  by  Mr. 
Johnson.  It  is  perfectly  apparent  that  the 
appraisers  and  Mr.  Johnson  acted  In  good 
faith  and  under  the  conviction  that  they  were 
doing  just  what  the  contract  provided  they 
should  do,  and  that  was  to  indicate  how  the 
bank  could  have  sufficient  assets  to  pay  Its 
liabilities  to  Its  creditors  and  have  a  capital 
stock  of  $200,000,  before  the  sellers  should 
have  any  further  benefit  from  the  stock  sold 
out  of  the  listed  assets. 

[2]  It  must  be  remembered  that  the  ap- 
praisers, one  of  whom,  Mr.  Jno.  W.  Barr, 
Jr.,  was  the  president  of  the  trust  company, 
which,  as  one  of  the  parties  to  the  contract, 
negotiated  the  sale,  as  well  as  Mr.  Johnson, 
were  the  agents  of  both  sellers  and  purchas- 
er, and  that  one  party  as  much  as  the  other 
Is  responsible  for  and  bound  by  the  manner 
In  which  they  performed  the  work  imposed 
upon  them  by  the  contract,  and  no  objection 
having  been  made  to  the  manner  in  which 


their  work  was  done  by  either  party,  neither 
of  them  can  take  any  advantage  of  the  fact 
that 'the  list  was  not  prepared  In  exact  ac- 
cord with  the  expectations  of  the  parties. 
Both  are  equally  bound  by  the  acts  of  the 
appraisers  and  Mr.  Johnson,  and  their  ac- 
tions and  report  must  be  construed  and  used 
to  carry  out  the  evident  intention  of  the  par- 
ties to  the  contract,  and  not  as  a  basis  for 
an  advantage  of  one  party  over  the  other. 
So  construed  and  employed,  there  is  no  doubt 
but  that  the  list  does  attain  the  very  pur- 
poses of  the  contract,  and  provide  a  work- 
able method  for  a  final  adjustment  of  each 
party's  rights  under  the  contract,  although, 
by  the  contract,  that  adjustment  is  made  ex- 
tremely difficult  But  neither  party  can  com- 
plain of  the  other  on  that  account. 

Adopting  the  report  of  the  appraisers,  as 
approved  by  Mr.  Johnson,  as  a  substantial 
compliance  with  the  provisions  of  the  con- 
tract, it  results  that  $422,264.38  net,  with  in- 
terest from  September  4,  1909,  must  be  col- 
lected by  the  bank,  from  the  list  of  $752,705.- 
86,  the  exact  figures  certified  by  Mr.  Johnson 
differing  slightly  from  those  of  the  apprais- 
ers, before  the  sellers  and  appellee  can  par- 
ticipate in  a  distribution  of  the  proceeds  of 
these  assets,  when  such  a  distribution  is 
made.  The  proof  here  shows  not  only  that 
the  bank  has  not  yet  collected  such  an 
amount  from  the  assets,  but  it  also  shows 
that  no  distribution  of  any  of  those  assets 
has  been  attempted.  The  proof  is  conclusive 
that  the  savings  bank  has  never  received  one 
cent  therefrom,  in  dividends  or  otherwise, 
and  that  the  bank  still  retains  possession  of 
all  of  these  assets,  and  has  never  paid  a  div- 
idend or  made  any  distribution  of  any  kind. 
Therefore  appellee  has  failed  to  show  any 
kind  of  a  right  to  recover  anything  of  the 
savings  bank,  and  the  judgment  will  be  re- 
versed, with  directions  to  dismiss  the  peti- 
tion. 

We  do  not  decide,  however,  that  appellee 
may  not,  in  any  event,  recover  under  the  con- 
tract from  the  savings  bank ;  but  to  do  so  he 
must  show  that  it  has  received  from  the  list 
of  assets  an  ascertainable  benefit  over  and 
above  the  $422,264.38  set  apart  by  the  ap- 
praisers to  the  bank. 

Appellee's  right  to  participate  in  the  sur- 
plus of  these  assets  Is  defined  in  article  4, 
in  which  the  savings  bank  assigns,  "without 
recourse  of  any  kind  or  nature  whatsoever" 
to  the  trust  company,  for  the  benefit  of  the 
sellers,  all  of  its  present  or  prospective  inter- 
est in  the  surplus  of  the  listed  assets,  and 
appellee  and  the  others  selling  under  the 
contract,  and  not  the  savings  bank,  own  ev- 
ery beneficial  interest  therein,  but  how,  or 
when,  or  whether,  this  can  be  enforced  is 
not  before  us  for  decision. 

[t]  This  action,  as  begun,  seeks  a  recov- 
ery for  a  conversion  of  this  surplus  by  the 
savings  bank,  but,  no  conversion  being  prov- 
en, that  theory  was  abandoned  and  an  ac- 
counting attempted;    but  that  attempt  Is 
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equally  futile,  because  the  savings  bank  Is 
shown,  by  the  proof,  not  to  have  received 
from  these  assets  anything  for  which  it  can 
account,  and  we  cannot  concur  In  the  chan- 
cellor's conclusion  that  by  reason  of  its 
ownership  of  the  majority  of  the  bank's 
stock,  the  savings  bank,  under  the  contract, 
became  a  trustee  for  the  sellers,  to  see  that 
the  bank  carried  out  the  provisions  of  the 
contract  in  reference  to  the  excess  listed  as- 
sets, because  the  contract,  in  express  terms, 
limits  what  the  savings  bank  shall  do  in 
reference  thereto,  and  the  beneficial  Interest 
in  these  assets  is  assigned,  without  recourse, 
while  the  contract  provides,  in  article  5, 
which  deals  with  the  distribution  of  these 
assets,  that  "neither  party  hereto  assumes 
any  personal  liability  (1)  In  respect  of  any 
matters  the  determination  of  which  is  law- 
fully not  within  their  power ;  or  (2)  to  do  or 
cause  to  be  done  anything  which  it  has  not 
the  power  to  do  or  cause  to  be  done" ;  and 
immediately  after  this  provision  follows  just 
what  and  all  that  the  savings  bank  con- 
tracted to  do  with  reference  to  these  assets. 
Whether  or  not  the  savings  bank  has  observ- 
ed or  refused  to  observe  this,  the  only  provi- 
sion for  a  distribution,  does  not  appear  from 
the  record. 

[4]  Counsel  for  appellee  rely  upon  the  the- 
ory that  he  may  hold  the  savings  bank  re- 
sponsible for  the  failure  of  the  bank  to  car- 
ry out  the  terms  of  the  contract,  to  which 
it  is  not  a  party,  because  the  directors  and 
principal  officers  of  the  two  institutions  are 
the  same  persons,  assuming  that  the  fact,  in 
effect,  works  a  merger;  but  that  position  is 
clearly  untenable,  because  the  two  concerns 
are  as  separate  and  distinct  as  though  their 
officers  were  not  identical.  See  Evansvllle 
R.  Co.  v.  Ligon's  Adm'r,  172  Ky.  631,  189  8. 
W.  898. 

The  contract  is  clear  and  explicit  that  the 
savings  bank  agreed  to  pay  to  the  sellers  of 
the  shares  of  stock  in  the  bank  only  $66  per 
share,  which  it  has  paid  appellee,  and  that  it 
only  assigned,  without  recourse,  to  these 
sellers,  including  appellee,  all  Interest  in  the 
surplus  of  the  assets  listed  by  the  appraisers, 
over  and  above  the  sum  required  therefrom 
to  make  the  bank  solvent  with  a  capital 


stock  of  $200,000,  which  the  appraisers  and 
Mr.  Johnson"  provided  could  be  done  by  pay- 
ing to  the  bank,  from  the  list  they  actually 
made,  the  sum  of  $422,264.38,  rather  than 
the  approximate  sum  of  $245,000  from  a  list 
they  did  not  make. 

[6]  We  have  herein  stated  that  the  con- 
tract contemplated  the  sale  by  the  sellers  of 
their  stock  to  the  savings  bank  at  the  real 
value  of  same,  plus  $26  per  share,  as  should 
thereafter  be  fixed  by  the  appraisers;  and 
that  the  contract  so  provides,  we  think,  is 
clear,  from  section  4,  the  preamble  of  which 
is  as  follows: 

"The  savings  bank  is  willing  to  purchase  all 
the  stock  and  voting  trust  certificates  in  re- 
spect of  such  stock  represented  or  covered  by 
the  aecuritata,  deposited  with  the  trust  company 
at  the  rate"  $26  per  share  of  stock,  plus  the 
value  of  the  stock  per  share  as  the  same  exists 
on  this  day  as  fixed  and  determined  by  an  ap- 
praisement by  John  W.  Barr,  Jr.,  and  H.  O. 
Rodes;  such  appraisement  not  to  include  any 
sum  for  franchise,  good  will  or  earning  power." 

If  the  appraisement  had  already  been 
made,  as  counsel  for  appellee  insist,  then  It 
could  have  been  Incorporated  in  the  contract, 
and  the  many  provisions  in  reference  there- 
to could  have  been  avoided,  and  the  qnoted 
provision  that  the  savings  bank  would  buy 
at  $26  per  share,  plus  the  value  of  the  stock 
per  share,  as  the  same  exists  on  this  day, 
as  fixed  and  determined  by  an  appraisement 
by  John  W.  Barr,  Jr.,  and  H.  C.  Rodes;  such 
appraisement  not  to  include  any  sum  for 
franchise,  etc,  was  unnecessary.  If  the  list 
was  already  complete,  why  did  the  contract 
state  what  it  should  not  include?  That  the 
contract  provided  what  the  list  was  not  to 
include  is  sure  evidence  that  it  had  not  been 
completed,  but  was  to  be  thereafter  com- 
pleted; and  this  is  further  apparent  from 
the  fact  that  the  sum  needed  to  make  the 
bank  solvent,  with  a  capital  of  $200,000,  was 
approximated  in  some  six  places  In  the  con- 
tract, rather  than  definitely  stated,  and  its 
final  determination  left  to  Mr.  Johnson, 
which  he  did  by  indorsement  upon  the  ap- 
praisers' list,  as  finally  made,  and  in  sub- 
stantial conformity  therewith. 

Wherefore  the  Judgment  Is  reversed,  with 
directions  to  dismiss  the  petition. 


Digitized  by  Google 


892 


191  SOUTHWESTERN  REPORTER 


KENTUCKY  TITLE  SAV.  BANK  &  TRUST 

CO.  t.  McOLARTY  et  al. 
(Court  of  Appeals  of  Kentucky.  Feb.  20, 1917.) 

1.  Corporations  e=>123(15)— Pledges— Con- 
version by  Pledgee— Rights  of  Pledgor. 

Where  the  pledgor  and  pledgees  of  stock  in 
a  national  bank  sold  the  stock  to  another  for 
an  amount  to  be  determined  by  an  appraisement 
of  the  bank's  assets,  and  thereafter  the  pledgees 
compromised  with  the  buyer  their  claims  for  the 
purchase  price,  it  is  immaterial  in  determining 
the  rights  of  the  pledgor  against  the  buyer 
whether  the  pledgees  assigned  their  claims  to 
the  buyer,  since  the  compromise  of  those  claims 
was  a  conversion  by  the  pledgees  of  the  buyer's 
obligation  to  pay  for  the  stock  which  extinguish- 
ed the  secured  claims  and  rendered  the  pledgees 
liable  to  the  pledgor  for  any  injury  sustained  by 
the  conversion. 

[Ed.  Note.— For  other  cases,  see  (Corporations, 
Gent  Dig.  §  510.] 

2.  Corporations  €=>123(17) — Pledges— Con- 
version by  Pledgee— Rights  of  Pledgor — 
Election. 

In  such  a  case,  the  pledgor  has  the  election 
to  sue  the  pledgees  in  damages  for  the  conver- 
sion or  to  sue  tbe  buyer  for  the  value  of  the  stock 
in  excess  of  the  amount  over  the  claims  for 
which  it  was  pledged. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §  510.] 

8.  Corporations  <S=»123(17)— Pledges— Con- 
version by  Pledgee— Right  or  Pledgor 
—Amount  of  Recovery. 
The  amount  of  recovery  by  the  pledgor 
against  the  buyer  for  the  excess  of  the  value  of 
the  stock  over  the  face  value  of  the  claims  se- 
cured thereby  not  over  the  amount  paid  to  the 
pledgee  in  compromise  over  their  claims  and 
where  the  buyer  took  an  assignment  of  the 
claims  under  the  compromise  agreement,  it  can 
recover  from  the  pledgor  the  difference  between 
the  face  value  of  those  claims  and  the  amount  it 
owes  on  the  stock. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  510.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

Suit  by  C.  C.  McClarty  and  others  against 
the  Kentucky  Title  Savings  Bank  &  Trust 
Company.  Judgment  for  plaintiff  McClarty, 
and  defendant  appeals.  Reversed,  with  di- 
rections to  dismiss  the  petition  and  enter 
judgment  on  the  counterclaim. 

Alex  P.  Humphrey,  Helm  Bruce,  Humph- 
rey, Mlddleton  &  Humphrey,  and  Bruce 
A  Bullitt,  all  of  Louisville,  for  appellant 
Gibson  &  Crawford,  of  Louisville,  for  appel- 
lee C.  C.  McClarty.  Gibson  &  Crawford,  and 
W.  Pratt  Dale,  all  of  Louisville,  for  appellee 
C.  C.  Blckel. 

CLARKE,  J.  C.  0.  McClarty,  one  of  the 
appellees,  on  September  4,  1909,  owned  653 
shares  of  the  capital  stock  of  the  First  Na- 
tional Bank  of  Louisville,  Ky.,  and,  on  that 
date,  sold  625  shares  of  same  to  the  Ken- 
tucky Title  Savings  Bank  &  Trust  Company, 
through  his  agent,  the  Fidelity  Trust  Com- 
pany, under  the  contract  fully  set  out  in  the 
opinion  this  day  rendered,  in  the  case  of 
Kentucky  Title  Savings  Bank  8c  Trust  Com- 
pany v.  Floyd  Day,  191  S.  W.  896,  and  all  of 


the  stock  so  owned  by  appellee  had  been 
theretofore  assigned  by  him  to,  and  was  held 
by,  various  pledgees,  to  secure  the  payment 
of  separate  debts  that  appellee  owed  them, 
which  debts,  in  each  instance,  were  largely 
In  excess  of  any  value  of  the  stock,  even  as 
found  by  the  lower  court,  which  was  the 
same  in  this  case  as  in  the  Day  Case  supra. 

On  April  24,  1912,  McClarty  brought  this 
suit  against  the  savings  bank,  in  his  own 
right,  and  for  and  on  behalf  of  his  pledgees 
and  with  their  consent  naming  each  of  them, 
to  recover  the  value  of  the  pledged  stock. 
Thereafter,  by  a  compromise  between  the 
savings  bank  and  the  pledgees,  in  which 
McClarty  refused  to  participate  the  sav- 
ings bank  settled  In  full  with  all  of  the 
pledgees,  their  claims  against  the  savings 
bank  upon  Its  obligation  to  pay  for  tbe  pledg- 
ed stock,  taking,  from  some  of  the  pledgees, 
assignments  of  their  claims  against  Mc- 
Clarty. Tbe  stock  originally  held  by  these 
pledgees  had  been  theretofore  sold  and  de- 
livered to  the  savings  bank,  under  the  con- 
tract of  September  4,  1909,  heretofore  refer- 
red to,  and  there  then  existed,  In  the  place  of 
the  pledged  stock,  only  an  obligation  of  the 
wirings  bank  to  pay  what  was  due  under  the 
contract  for  the  stock,  to  the  pledgees,  to  the 
extent  of  their  claims,  and  to  McClarty,  any 
excess.  McClarty  therefore  had  no  beneficial 
Interest  in  this  obligation  of  the  savings 
bank,  substituted  by  agreement  of  all  parties 
for  the  pledged  stock,  unless  it  had  a  value 
In  excess  of  the  debts  due  the  pledgees,  and 
his  only  beneficial  interest  In  the  obligation 
was  in  such  excess,  if  any.  It  is  conceded  by 
appellee  that  there  was  no  such  excess  val- 
ue, even  according  to  the  value  placed  upon 
the  obligation  by  the  judgment  of  the  lower 
court,  which,  as  is  fully  set  out  in  our  opinion 
in  the  case  of  Kentucky  Title  Savings  Bank  & 
Trust  Company  v.  Day,  supra,  was  largely 
in  excess  of  its  real  value.  It  would  there- 
fore seem  clear  that  when  the  savings  bank 
settled  with  the  pledgees,  and  they  dismissed 
the  action-  to  the  extent  of  their  claims, 
which  they  had  the  right  to  do,  there  was 
nothing  left  in  the  suit  except  McClarty's 
claim,  In  his  own  right  for  whatever  was  due 
to  him  on  the  savings  bank's  obligation,  in  ex- 
cess of  the  amount  due  the  pledgees.  As 
their  claims  greatly  exceeded  the  total  value 
of  tbe  obligation,  even  as  fixed  by  the  lower 
court,  it  Is  apparent  that  McClarty  was  not 
entitled  to  recover  anything  from  the  sav- 
ings bank;  and  hence  the  other  appellees, 
asserting  liens  upon  the  amount  due  Mc- 
Clarty, were  not  entitled  to  recover  from  the 
savings  bank. 

[1]  The  savings  bank  did  not  take  assign- 
ments from  all  of  the  pledgees  of  their  claims 
against  McClarty,  but  the  result  in  so  far  as 
McClarty  and  the  pledgees  are  concerned, 
is  the  same  as  if  it  had,  since  the  compro- 
mise by  the  pledgees  was  a  conversion  by 
them,  to  their  own  use,  of  the  savings  bank's 
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obligation,  and  extinguished  their  claims 
against  McClarty  and  rendered  the  pledgees 
liable  to  McClarty  In  damages,  for  any  In- 
jury be  had  sustained  by  reason  of  the  con- 
version. Colebrooke  on  Collateral  Securities, 
I  96;  Jones  on  Collateral  Securities,  |  716; 
31  Cyc.  888;  2  Joyce  on  Damages,  i  1137; 
S  Sedgwick  on  Damages  (8th  Ed.)  |  1069; 
First  National  Bank  v.  Boyce,  78  Ky.  42,  89 
Am.  Rep.  198;  Union  Trust  Company  v.  Big- 
don,  93  111.  458;  Peacock  v.  Phillips,  247  111. 
467,  93  N.  E.  415,  82  L.  B.  A.  (N.  S.)  42; 
Hallack  Lumber  Co.  v.  Gray,  19  Colo.  149,  84 
Pac.  1000;  McLemore  v.  Hawkins,  46  Miss. 
715;  Matheney  v.  City  of  Eldorado,  82  Kan. 
720,  109  Pac.  166,  28  L.  B.  A.  (N.  S.)  980, 
and  note;  Zlmpleman  v.  Veeder,  98  111.  618; 
De  Clark  v.  Waters  (Wyo.)  65  Pac  855. 

[2]  Appellee  contends  that  there  was  no 
conversion  by  the  pledgees  in  this  case,  be- 
cause the  stock  originally  pledged  had  been 
by  agreement  of  the  pledgor  and  pledgees 
sold  and  delivered  to  the  savings  bank.  It 
is  true,  of  course,  there  was  no  conversion  of 
the  bank  stock,  but  there  was  a  conversion  of 
the  obligation  substituted  therefor,  and  Mc- 
Clarty then  had  the  election,,  either  to  sue 
the  pledgees,  in  damages,  for  the  conversion, 
or  to  sue  the  savings  bank  for  any  balance 
due,  over  and  above  the  pledgees'  claims. 

[3]  Appellee  contends,  however,  that  his 
right  of  action  against  the  savings  bank  Is, 
for  the  balance  due  by  the  savings  bank  on 
the  obligation,  less  the  amount  It  actually 
paid  the  pledgees  In  the  compromise,  rather 
than  for  the  amount  due  on  the  obligation 
less  the  amount  of  the  pledgees'  claims,  and 
to  support  this  contention  relies  upon  the 
cases  of  Zlmpleman  v.  Veeder  and  De  Clark 
v.  Waters,  cited  above,  quoting  from  the  lat- 
ter the  following: 

"Where  notes  held  as  collateral  are  surren- 
dered to  the  maker  by  the  pledgee  at  a  sum  con- 
siderably less  than  their  face  value,  the  pledgor 
has  his  election  to  bring  an  action  against  the 
pledgee  in  tort  for  wrongfully  disposing  of  the 
collateral,  or  against  the  maker  to  recover  the 
residue  of  the  nice  of  the  notes  so  surrendered. 
Coleb,  Coll.  §  96;  Zimpleman  v.  Veeder,  98  IU. 
618.  The  case  last  cited  is,  in  some  respects, 
quite  similar  to  the  case  at  bar.  A  note  and 
deed  of  trust  securing  it  having  been  pledged  as 
collateral  security,  the  pledgee  sold  the  note 
to  the  maker  for  a  sum  about  one-third  less 
than  its  face  value,  and  delivered  to  die  maker 
the  note  and  deed  of  trust  The  pledgors 
brought  suit  to  foreclose  the  deed  of  trust,  and 
a  decree  was  entered  in  their  favor,  ordering  a 
sale  of  the  premises  for  the  amount  of  the  debt 
less  the  sum  paid  to  the  pledgee  by  the  maker 
when  the  latter  procured  the  note;  and  the  de- 
cree was  affirmed  by  the  appellate  court" 

—construing  the  statement  therein,  "the 
pledgor  has  the  election  to  bring  an  action 
*  *  *  against  the  maker  to  recover  the 
residue  of  the  face  of  the  notes  so  surrender- 


ed," to  mean,  by  residue,  the  amount  that 
was  due  over  and  above  the  amount  actually 
paid  by  the  maker  to  the  pledgee  In  the  com- 
promise; but,  by  examination  of  the  facts  of 
these  two  cases,  it  is  found  that  in  the  Veed- 
er Case  the  residue  was  the  difference  be- 
tween the  amount  due  on  the  pledged  obliga- 
tion and  the  amount  of  the  pledgee's  claim 
against  the  note  pledged,  while  In  the  Waters 
Case  It  is  not  entirely  clear  what  the  residue 
was,  but  it  is  stated  in  the  opinion  that  the 
facts  are  quite  similar  to  those  In  the  Veeder 
Case;  so  that  it  is  fair  to  presume  that  in 
that  case,  too,  the  residue  referred  to  was 
the  difference  between  the  amount  due  on  the 
obligation,  and  the  amount  of  the  pledgee's 
claim  against  same.  These  two  eases  are 
therefore,  upon  the  facts  involved,  authority, 
in  harmony  with  our  other  citations,  that  the 
criterion  of  recovery  by  the  pledgor  Is  the 
excess  value  of  the  pledge,  over  and  above 
the  claim  of  the  pledgee.  This  is  necessarily 
true  because  the  pledgor,  having  the  right  to 
enforce,  against  the  pledgee,  credit  for  the 
face  value  of  the  pledge,  could  not  have  a 
larger  right  against  the  maker  of  the  obliga- 
tion, without  being  permitted  to  recover  a 
second  time  a  part  of  the  value  of  the  pledge, 
from  the  pledgee,  which,,  of  course,  he  has  no 
right  to  do.  By  the  conversion  the  pledgees 
must  give  McClarty  credit,  upon  their  claims, 
for  the  face  value  of  the  pledged  obligation, 
which,  according  to  our  construction  In  the 
Day  Case,  is  826  per  share,  above  the  $40  per 
share  paid  by  the  savings  bank  thereon  prior 
to  the  compromise  and  by  agreement  of  the 
parties. 

It  therefore  results  that  the  savings  bank, 
upon  Its  counterclaim  against  McClarty,  up- 
on the  claims  assigned  to  It  in  the  compro- 
mise by  the  pledgees,  was  entitled  to  a  judg- 
ment for  the  amount  of  the  assigned  claims, 
less  $26  per  share  of  pledged  stock,  rather 
than  $17.23  per  share,  the  amount  paid  in 
the  compromise. 

We  are  not  inclined  to  disturb  the  Judg- 
ment of  the  chancellor,  to  the  extent  that  he 
refused  the  savings  bank  a  judgment,  upon 
its  counterclaim,  for  the  Judgment  assigned 
to  it  by  the  First  National  Bank,  since  we 
agree  with  the  chancellor,  in  view  of  the 
contract  between  the  parties,  that  this  as- 
signment, especially  for  so  nominal  a  con- 
sideration, was  violative  of  the  rights  of  the 
sellers  under  the  contract  of  September  4, 
1909. 

For  the  reasons  Indicated,  the  judgment  is 
reversed,  with  directions  to  dismiss  McClar- 
ty's  petition  and  the  claims  of  the  other  ap- 
pellees, and  to  enter  a  Judgment  In  favor  of 
the  savings  bank,  upon  Its  counterclaim,  for 
the  claims  assigned  to  it  by  the  pledgees,  for 
the  sum  herein  indicated. 
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HARVEY  v.  ROGERS. 
(Court  of  Appeals  of  Kentucky.  Feb.  20,  1917.) 

1.  Appeal  and  Ebbob  9=s>1097(1)— Subse- 
quent Appeal—  Fobmeb  Decision— Mat- 
tees  Concluded. 

Where  on  former  appeal  one  partjr  present- 
ed two  propositions  in  support  of  the  judgment, 
and  decision  on  the  first  required  reversal,  but 
the  court  decided  both,  its  judgment  as  to  the 
second  was  not  obiter  dicta,  but  res  judicata  on 
second  appeal 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4358,  4359,  4363,  4427.] 

2.  Assignments  <8=»129— Necessaby  Parties. 

Where  a  bond  given  two  corporate  -stock 
purchasers  severally  guaranteed  them  against 
loss,  and  one  assigned  his  stock  and  guaranty, 
and  the  other  had  recovered  the  full  amount  due 
him  on  the  guaranty,  neither  of  the  original 
obligees  was  a  necessary  party  to  a  suit  by  the 
assignee  on  the  guaranty. 

[Ed.  Note.— For  other  cases.  Bee  Assignments, 
Cent.  Dig.  ft  213-219.] 

3.  Pleading  <S=»236(3)— Amendment  Pend- 
ing Tbial— Powebs  or  Coubt. 

Under  Civ.  Code  Prac.  |  134,  as  to  amend- 
ments in  the  furtherance  of  justice,  permitting 
amendment  of  the  petition  was  within  the  court's 
discretion,  where  the  defendant  denied  the  al- 
legations of  the  original  petition,  and  the  amend- 
ed petition  was  but  a  confession  of  his  denial. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  «  601.] 

4.  Limitation  of  Actions  4J=»189— Pleading 
—Amendment  Avoiding  Bab. 

Where  a  bond  to  secure  a  purchaser  of  stock 
against  loss  was  given  in  1889,  and  a  petition 
filed  in  1904  alleged  that  the  stock  was  worth- 
less at  all  times,  and  the  defendant  denied  that 
the  stock  was  worthless  or  the  company  in- 
solvent in  1892,  the  cause  of  action  was  not 
barred  in  view  of  amendment  to  the  petition  al- 
leging insolvency  after  1892. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  f  697.] 

Appeal  from  Circuit  Court,  Woodford 
County. 

Action  by  John  C.  Rogers  against  W.  P. 
Harvey  and  others.  Judgment  for  plaintiff, 
and  defendant  Harvey  appeals.  Affirmed. 

D.  L.  Thornton,  of  Versailles,  and  A.  J. 
Carroll,  of  Louisville,  for  appellant.  Wal- 
lace &  Harrlss,  of  Versailles,  for  appellee. 

CLARKE,  J.  This  is  the  second  appeal  in 
this  case.  The  opinion  on  the  former  ap- 
peal will  he  found  in  143  Ky.  88,  136  8.  W. 
128,  and  copied  Into  that  opinion  Is  the 
written  obligation,  called  a  guaranty,  which 
Is  the  basis  of  the  action.  The  Judgment  of 
the  lower  court,  which  was  reversed  on  the 
former  appeal,  adjudged  that  the  petition, 
with  certain  exhibits  filed  by  the  parties  and 
considered  as  parts  of  the  petition,  did  not 
state  a  cause  of  action,  because  the  written 
obligation  sued  upon  was  neither  negotiable 
nor  assignable,  and  that  the  plaintiff,  now 
the  appellee,  acquired  no  right  thereunder  by 
its  purchase,  and  because  the  defendant,  ap- 
pellant here,  was  not  concluded  or  estopped 
by  the  Judgment  of  the  Mercer  circuit  court, 
a  copy  of  which  was  one  of  the  exhibits  filed ; 


that  said  Judgment  was  not  binding  upon  the 
defendant,  and  conferred  no  right  or  remedy 
against  him  upon  plaintiff  by  the  purchase  of 
the  stock  sold  under  that  Judgment. 

In  the  briefs  for  the  defendant  upon  the 
former  appeal  he  sought  to  sustain  the  Judg- 
ment of  the  circuit  court  upon  two  grounds: 
First,  that  the  written  obligation  was  not  ne- 
gotiable or  assignable;  and,  second,  that  he 
was  not  bound  or  estopped  by  the  Judgment 
of  the  Mercer  circuit  court,  because  that  judg- 
ment, although  responsive  to  the  pleadings 
upon  which  it  was  based,  was  a  default  Judg- 
ment, and  granted  relief  not  specifically  pray- 
ed for.  By  reference  to  the  former  opinion 
of  this  court  It  will  be  discovered  that  both 
of  the  grounds  upon  which  the  defendant, 
Harvey,  then  appellee,  and  now  appellant, 
sought  to  have  this  court  affirm  the  Judg- 
ment of  the  lower  court  were  considered  and 
decided  against  him  by  this  court  It  Is  now 
contended  by  his  counsel  that  as  the  court's 
conclusion  upon  the  first  of  the  above-men- 
tioned propositions,  that  the  guaranty  was  not ' 
negotiable  or  assignable,  necessarily  reversed 
the  judgment  of  the  lower  court,  It  was  not 
necessary  to  the  decision  of  the  case  for  this 
court  to  either  consider  or  decide  the  second 
proposition,  and  that  the  statement  In  the' 
former  opinion: 

"The  court  in  the  action  brought  to  sell  the 
stock  had  jurisdiction  of  the  parties.  Har- 
vey was  before  the  court  and  is  bound  by  the 
judgment  rendered  in  that  action.  The  plead- 
ings sufficiently  showed  the  facts,  and  the 
judgment  was  in  accord  with  the  prayer  of  the 
petition" 

— is  obiter,  and  not  to  be  considered  as  the 
law  of  this  case.  When  the  case  was  re- 
turned to  the  lower  court  In  the  belief  that 
this  court,  by  the  former  opinion,  had  decid- 
ed, not  only  that  the  guaranty  was  assign- 
able, but  also  that  the  defendant,  Harvey, 
was  bound  and  estopped  by  the  Judgment  of 
the  Mercer  circuit  court,  and  that  he  could 
not  be  heard  longer  In  this  case  to  question 
its  validity,  that  court  sustained  a  demurrer 
to  the  paragraph  of  defendant's  answer  which 
attempted  to  attack  the  validity  of  that  Judg- 
ment byi  pleading  a  want  of  consideration  for 
the  guaranty.  Appellant  is  now  seeking  to 
reverse  the  judgment  herein,  upon  the  ground 
that  It  was  error  on  the  part  of  the  lower 
court  to  sustain  this  demurrer,  while  coun- 
sel for  appellee  Insist  that  by  the  former 
opinion  of  this  court  appellant  Is  precluded 
from  such  contention. 

That  this  court  did  upon  the  former  appeal 
in  Its  opinion  say  in  so  many  words  that  ap- 
pellant Is  bound  by  the  judgment  of  the  Mer- 
cer circuit  court  is  admitted  by  counsel  for 
appellant  but  they  Insist  that  such  a  hold- 
ing was  not  necessary  to  a  decision  of  the 
case,  although  properly  presented  to  the 
court;  In  other  words,  although  appellant, 
then  appellee,  relied  upon  two  grounds,  In  an 
attempt  to  sustain  a  judgment  before  this 
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court,  when  the  court  decided  the  first  propo- 
sition adversely  to  him,  which  necessitated  a 
reversal,  it  was  not  then  necessary  to  consid- 
er the  second  ground  upon  which  he  relied, 
and  he  Is  not  bound  by  the  conclusions  of  the 
court  on  that  proposition. 

[1]  This,  to  say  the  least,  is  to  us  a  novel 
argument.  We  are  asked  to  again  consider,  at 
the  insistence  of  the  same  party,  a  proposi- 
tion that  we  have  heretofore  in  the  same 
case  considered  at  his  request,  and  to  reverse ! 
our  former  conclusions  upon  that  proposi- 1 
tlon,  upon  the  ground  that  what  we  have! 
heretofore  said  In  reference  thereto  is  obiter. 
Having  concluded,  upon  the  former  appeal, 
that  neither  of  appellant's  propositions,  then  . 
presented,  was  tenable,  we  are  unable  to  un- ' 
derstand  how  it  can  be  said  with  better  right 
that  our  conclusions  upon  the  one  rather  than 
the  other  of  the  propositions  is  obiter.  If 
such  a  thing  can  be  done,  any  litigant  having 
relied  upon  two  propositions  to  sustain  his 
position  may  elect  to  regard  the  court's  con- 
clusion upon  whichever  of  the  two  proposi- 
tions he  may  wish  as  the  law  of  the  case,  and 
disregard  all  else  in  the  opinion  as  mere 
loose  talk.  We  have  too  many  opportunities 
to  so  regard  the  results  of  our  efforts  to  be 
easily)  convinced  that  we  ought  to  enlarge  the 
opportunities  therefor,  and  we  are  unwilling 
to  concede  that  our  decision  of  a  matter  pre- 
sented to  us,  as  was  the  question  of  the  va- 
lidity of  the  Judgment  of  the  Mercer  circuit 
court,  upon  a  former  appeal,  Is  not  res  Judi- 
cata as  to  the  parties  to  that  appeal.  That 
it  is  res  Judicata  seems  to  us  too  apparent  to 
require  citation  of  authorities,  and  we  do 
not  deem  it  necessary  to  discuss  the  validity 
of  that  Judgment,  or  to  review  the  authorities 
cited  by  counsel  for  appellant  that  that  judg- 
ment is  not  binding  upon  him. 

[2]  2.  Counsel  for  appellant  also  urge  that 
the  lower  court  erred  in  holding  that  neither 
the  representative  of  A.  B.  Bonta  or  H.  C. 
Williams  was  a  necessary  party  to  this  suit, 
although  they  present  no  reasons  sufficient 
for  making  either  a  party  to  the  suit  In  the 
former  opinion  this  court  said: 

"By  bis  purchase  at  that  sale  Rogers  was 
invested  with  all  the  rights  of  Williams  in  the 
stock  and  in  the  guaranty,  and  he  may  bring  an 
action  on  the  guaranty  which  Williams  might 
have  brought" 

If  all  the  rights  of  Williams,  legal  and  eq- 
uitable, in  the  stock,  were  vested  in  Rogers, 
then  Williams  was  not  a  necessary  party, 
and  neither 'was  his  personal  representative. 
The  writing  shows  upon  its  face  that  it  is 
not  a  Joint  obligation  to  Bonta  and  Williams, 
but  is  separate  to  each;  that  neither  has 
an  Interest,  legal  or  equitable,  to  what  the 
other  may  recover.  Besides,  it  is  shown  by 
appellant's  answer  that  Bonta  had  thereto- 
fore sued  and  recovered  upon  the  obliga- 
tion, the  full  amount  due  him  thereunder. 
He  therefore  was  not  a  necessary  party  to 


this  action,  and  neither  Is  his  personal  rep- 
resentative. 

[3]  S.  Complaint  is  also  made  that  appel- 
lant's plea  of  limitation  was  not  upheld  by 
the  court  In  the  petition  it  is  alleged  that 
at  the  time  the  subscription  to  the  Ozone 
Parkland  Company  was  paid  the  stock  so 
issued  to  him  was  worthless  and  of  no  val- 
ue, and  has  so  continued  at  all  times  since. 
In  the  answer  the  defendant  traversed  all 
these  allegations.  The  petition  was  filed  Oc- 
tober 11, 1904,  the  stock  having  been  issued  in 
May,  1889.  On  November  3,  1915,  appellee 
was  permitted  to  file  an  amended  petition 
over  the  objection  of  appellant  in  which  he 
alleged  that  the  allegations  of  the  original 
petition  with  reference  to  the  time  when  the 
stock  became  worthless  were  inserted  by 
oversight  and  mistake;  and  said  allegations 
were  withdrawn,  and  it  was  alleged  tnat  the 
company  became  Insolvent  three  years  or 
more  after  the  execution  of  the  obligation 
sued  upon.  Appellant  complains  that  it  was 
error  on  the  part  of  the  court  to  permit  the 
withdrawal  of  the  allegations  in  the  original 
petition  and  the  substitution  therefor  of  the 
statements  in  the  amended  petition.  But  we 
think  this  was  clearly  not  an  abuse  of  the 
court's  discretion,  since  section  134  of  the 
Civil  Code  gives  the  circuit  court  such  right, 
In  the  furtherance  of  justice.  Appellant  hav- 
ing denied  the  allegations  of  the  original  pe- 
tition, the  amended  petition  was  but  a  con- 
fession of  his  denial  that  the  stock  was 
worthless  from  May,  1889,  to  May,  1892,  and 
he  was  certainly  not  prejudiced  thereby.  By 
the  amended  answer  appellant  denied  that 
the  Ozone  Parkland  Company  became  insol- 
vent three  years  after  the  execution  of  the 
guaranty. 

[4]  Confessedly  it  was  Insolvent  when  the 
petition  was  filed  in  1904,  which  is  less  than 
15  years  after  1892,  when  appellant  denied 
it  was  Insolvent,  so  that  it  became  Insolvent 
and  went  out  of  business,  and  the  stock  be- 
came worthless,  some  time  within  12  years 
before  the  suit  was  filed.  By  the  terms  of 
the  contract  a  cause  of  action  would  not  ac- 
crue until  a  loss  had  been  sustained  by  rea- 
son of  the  purchase  of  the  stock.  No  facts 
were  pleaded  or  evidence  heard  which  show 
that  a  cause  of  action  accrued  upon  the  writ- 
ten contract  before  1892,  unless  the  allega- 
tions In  the  original  petition  that  the  stock 
had  been  worthless  since  the  day  of  its  is- 
sue may  be  so  considered;  and  this  alle- 
gation, as  we  have  stated,  was  withdrawn  by 
the  amended  petition  offered  to  be  filed  No- 
vember 8,  1911,  and  filed  November  3,  1915, 
and  the  statement  then  made,  in  lieu  of  the 
statement  in  the  original  petition,  that  the 
company  became  insolvent  and  went  out  of 
business  in  1892  or  thereafter.  It  Is  there- 
fore apparent  that  the  case  was  not  barred 
by  limitation,  unless  the  plaintiff  is  required 
to  stand  by  the  statements  in  the  original  pe- 
tition, and,  having  held  that  the  court  prop- 
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erly  permitted  the  plaintiff  to  amend  these 
statements,  It  follows  that  the  plea  In  bar 
was  not  sustained. 

For  reasons  Indicated,  the  Judgment  Is  af- 
firmed. 


SOWDERS  v.  GTNGELL  et  ur. 
(Court  of  Appeals  of  Kentucky.   Feb.  20,  1917.) 

1.  Vendor  and  Purchaser  <8=>270— Payment 
by  Installments  —  Failure  to  Pay  In- 
terest— Effect. 

Deferred  payments  of  a  series  of  install- 
ments of  an  entire  debt  may  become  due  so  as 
to  entitle  the  holder  to  sue  for  the  whole  of 
the  debt  upon  failure  to  pay  any  installment 
of  the  debt  or  interest,  if  there  is  an  agreement 
to  that  effect,  which  may  be  contained  either  in 
the  paper  evidencing  the  debt,  as  a  note,  or 
in  the  one  securing  a  lien  for  its  payment,  as  a 
vendor's  deed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  gg  764,  765.] 

2.  Vendor  and  Purchaser  <8=»270— Precipi- 
tating Maturity  of  Debt  —  Failure  to 
Pay  Interest. 

Where  a  deed  was  given  for  a  series  of  five 
notes,  providing  that  the  notes  for  $500  each 
should  be  paid  annually  beginning  on  a  certain 
date,  and  that  in  default  of  paying  the  annual 
interest  or  either  one  of  the  notes  for  60  days 
after  maturity,  all  of  the  notes  should  become 
due  and  collectible,  the  nonpayment  of  the  an- 
nual interest  due  on  the  last  four  notes  for  more 
than  60  days  was  such  a  default  as  precipitated 
the  maturity  of  the  debt 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  gg  764,  765.] 

3.  Tender  <8=>13(1)— Sufficiency— Offer  to 
Pay. 

The  mere  offer  by  the  buyer  of  land  to  pay 
the  vendor  Interest  due  on  the  purchase-money 
notes  was  not  good,  without  a  tender,  to  prevent 
precipitation  of  the  maturity  of  the  whole  debt 
for  failure  to  pay  interest 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent 
Dig.  g  29.] 

4.  Frauds,  Statute  or  «=>66(5) — Exchange 
of  Land. 

A  parol  compromise,  between  a  vendor  of 
land  and  his  buyer  in  default  in  the  payment 
of  interest  on  the  purchase-money  notes,  which 
provided  for  an  exchange  of  lands,  was  unen- 
forceable, and  so  could  deprive  neither  party  of 
the  rights  which  they  possessed. 

5.  Appeal  and  Error  €=>223 — Preservation 
of  Objections— Judgment— Clerical  Mis- 
prision. 

Under  Civ.  Code  Prac  g  516,  relative  to 
misprisions  by  the  clerk,  in  suit  by  the  vendors 
of  land  to  recover  judgment  for  the  purchase- 
money  notes  and  to  enforce  their  lien,  failure 
to  credit  the  judgment  against  the  vendee  by 
his  counterclaim,  amounting  to  $29.40,  was 
only  a  clerical  misprision,  which  could  not  be 
reviewed  until  it  should  have  been  presented 
and  acted  upon  in  the  circuit  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gg  1338-1342,  1344,  1346- 
1350J 

6.  Appeal  and  Error  <8=»238(1)— Preserva- 
tion of  Objections— Motion— Correction 
of  Judgment. 

Under  Civ.  Code  Prac.  g  763,  specifying 
what  judgments  the  Court  of  Appeals  shall  not 
reverse  or  modify  until  motion  to  set  aside  or 
modify  shall  have  been  made  in  the  inferior 
court  and  overruled,  the  Court  of  Appeals  can- 
not consider  the  objection  to  a  judgment  that  it 


fails  to  credit  a  counterclaim  without  a  motion 
to  'correct  the  judgment  having  been  previously 
made  in  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  1382,  1395,  1410] 

7.  Appeal  and  Error  <=>1043(5)— Harmless 

Error— Injunction. 
In  vendors'  snit  on  the  purchase-money  notes 
and  to  enforce  their  lien  against  the  land,  where 
defendant  vendee  superseded  the  judgment  for 
plaintiff  vendors  by  an  appeal,  the  restraining 
influence  of  an  injunction,  preventing  him  from 
renting  or  leasing  the  land  ceased,  and  was  no 
longer  operative,  so  that  any  error  in  granting 
the  injunction  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4119.] 

Appeal  from  Circuit  Court,  Henderson 
County. 

Suit  by  I.  W.  Glngell  and  wife  against  J. 
R.  Sowders.  From  a  judgment  for  plain- 
tiffs and  a  judgment  granting  them  Injunc- 
tion, defendant  appeals.   Judgment  affirmed. 

Doraey  &  Dorsey,  of  Henderson,  for  ap- 
pellant. Woodward  &  Dixon,  of  Henderson, 
for  appellees. 

THOMAS,  J.  On  September  18,  1913,  the 
appellees  (plaintiffs),  Glngell  and  wife,  con- 
veyed to  appellant  (defendant)  a  tract  of 
land  in  Henderson  county,  consisting  of  107% 
acres,  and  at  the  time  also  sold  and  deliv- 
ered to  him  one  lot  of  farming  Implements, 
two  mules,  and  the  then  growing  crop  upon 
the  land,  the  entire  consideration  being  $3,- 

000,  $2,500  of  which  was  evidenced  by  five 
promissory  notes  of  $500  each,  the  first  one 
maturing  January  1,  1915,  and  the  others  on 
January  1st  for  the  four  succeeding  years. 
The  defendant  was  put  Into  possession  of  the 
farm  and  made  the  first  payment,  and  also 
paid  (bat  not  at  the  date  of  its  maturity)  the 
first  note  due  January  1,  1915,  In  each  of 
the  notes  It  Is  stipulated  that  the  Interest 
thereon,  which  ran  from  the  date  of  the 
sale,  should  be  payable  annually.  In  the 
deed  there  Is  this  accelerating  clause: 

"And  in  default  of  paying  said  annual  inter- 
est or  either  one  of  said  notes  for  sixty  days 
after  maturity,  then  all  of  said  notes  are  to  be- 
come due  and  collectible." 

On  December  24,  1915,  none  of  the  interest 
on  the  last  four  notes  having  been  paid  for 
60  days  after  It  became  due,  this  suit  was 
filed  by  plaintiffs  to  recover  judgment  for  the 
last  four  notes,  whose  maturity  It  was  insist- 
ed had  been  precipitated  by  the  clause  quoted 
from  the  deed,  and  to  enforce  their  lien 
against  the  land  reserved  In  the  deed  to  se- 
cure the  unpaid  purchase  money*,  with  inter- 
est A  copy  of  the  deed  was  filed  with  the 
petition,  and  a  demurrer  filed  to  that  pleading 
was  overruled.  Defendant  then  filed  an  an- 
swer, the  substance  of  which  Is  that  just  prev- 
ious to  January  1,  1915,  at  which  time  an 
annual  installment  of  interest  would  become 
due,  he  had  a  conversation  with  plaintiff, 

1.  W.  Glngell,  in  which  "he  proposed  to  pay 
the  said  Glngell  the  annual  interest  on  the 
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aforesaid  four  notes,'  sued  on,  and  the  said 
Gingell  told  him  he  did  not  need  the  Interest, 
that  be  did  not  want  it,  and  that  he  would 
let  him  know  when  he  wanted  him  to  pay 
it;  that  he  would  have  use  for  the  Interest 
at  a  future  time,  but  did  not  care,  to  collect 
It  until  he  wanted  to  use  it"  It  is  further- 
more alleged  that  this  conversation  was  re- 
peated some  time  In  the  summer  of  1915, 
and  that  on  each  occasion  he  was  ready,  able, 
and  willing  to  pay  the  interest 

In  another  paragraph  it  is  alleged  that  on 
the  day  preceding  the  one  on  which  the  suit 
was  filed  defendant  entered  into  an  oral 
agreement  with  the  plaintiff  I.  W.  Gingell, 
by  which  the  notes  sued  on  should  be  settled, 
including  the  reconveyance  of  the  land  to  the 
latter,  and  which  agreement,  as  alleged,  was 
to  be  executed  on  the  following  day,  but  that 
plaintiff  had  violated  it  by  filing  suit,  and 
thereby  refused  to  carry  It  out  It  Is  further 
alleged  that  the  defendant  at  the  time  of  the 
filing  of  his  answer  was  ready,  able,  and  will- 
ing to  pay  all  of  said  past-due  interest,  to- 
gether -with  the  note  maturing  January  1, 
1916,  which  was  past  due  at  the  time  of  the 
filing  of  the  answer.  There  is  also  set  up  a 
counterclaim  for  129.40,  being  the  price  of 
some  hay  and  corn  which  defendant  claimed 
was  due  him  from  plaintiff.  A  demurrer  was 
sustained  to  all  of  the  answer  except  the 
counterclaim,  which  the  reply  admitted,  and, 
defendant  declining  to  plead  further,  Judg- 
ment was  rendered  against  him  for  the  fulj 
amount,  and  the  lien  against  the  land  was 
ordered  to  be  enforced  and  it  sold  by  the 
master  commissioner  for  that  purpose.  Be- 
fore tnis  order  could  be  carried  out  by  the 
master  commissioner  an  amended  petition  was 
filed,  charging  that  defendant  was  endeavor- 
ing to,  and  would  unless  prevented  by  the 
court,  rent  or  lease  the  land  for  the  year  1916, 
and  an  injunction  was  prayed  against  him  to 
prevent  him  from  doing  so,  which  was  grant- 
ed. To  reverse  these  two  judgments  this  ap- 
peal is  prosecuted. 

The  points  urged  for  a  reversal  are:  (1) 
Error  of  the  court  In  overruling  the  demur- 
rer to  the  petition ;  (2)  error  of  the  court  in 
sustaining  a  demurrer  to  the  answer ;  (3)  er- 
ror in  the  failure  of  the  court  to  give  defend- 
ant credit  on  the  Judgment  by  the  amount  of 
his  counterclaim ;  and  (4)  error  in  the  grant- 
ing-of  the  injunction. 

[1]  Considering  these  in  the  order  mention- 
ed, it  is  a  well-settled  principle  of  law  that 
deferred  payments  of  a  series  of  installments 
of  an  entire  debt  may  become  due  so  as  to 
entitle  the  holder  to  sue  for  the  whole  of 
the  debt  upon  failure  to  pay  any  installment 
of  the  debt  or  interest,  If  there  is  an  agree- 
ment to  that  effect  Such  agreement  may  be 
contained  either  in  the  paper  evidencing  the 
debt,  or  in  the  one  securing  a  lien  for  its 
payment.  The  general  principle  is  stated  in 
27  Cyc.  1522,  thus: 

"A  provision  in  a  mortgage  giving  the  mort- 
gagee the  right  to  declare  and  treat  the  entire 
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amount  ■  secured  -as  immediately  due  and  pay- 
able upon  default  in  the  payment  of  any  in- 
stallment or  of  interest  or  taxes  due  is  not  in 
the  nature  of  a  penalty  or  forfeiture,  but  is  a 
valid  and  enforceable  contract,  against  which 
equity  will  not  relieve  the  delinquent  mortgag- 
or, in  the  absence  of  circumstances  showing 
peculiar  hardship  or  oppression  or  the  taking 
of  an  unconscionable  advantage.  A  provision 
of  this  kind  enables  the  mortgagee  to  bus  for  and 
obtain  a  foreclosure,  not  merely  for  the  install- 
ment or  interest  in  arrcar,  but  for  the  entire 
amount  of  the  debt,  although,  without  such 
covenant,  it  would  not  yet  be  due  or  payable." 

In  8  C.  J.  415,  It  is  stated  In  this  language: 
"Thus  the  time  of  payment  is  accelerated  by 
a  provision  for  the  maturity  of  the  principal, 
or  default  in  the  payment  or  an  installment  of 
interest,"  etc 

This  doctrine  has  been  uniformly  applied 
by  this  court,  one  of  the  cases  being  that  of 
Union  Trust  &  Savings  Co.  v.  Marshall,  130 
Ky.  206,  113  S.  W.  73,  wherein  the  court  in 
Its  opinion  said: 

"It  appears,  however,  that  there  was.  a  pro- 
vision in  the  mortgage  to  the  effect  that  if  any 
interest  remained  unpaid  for  a  period  of  thirty 
days,  the  whole  debt  should  become  due  and 
collectible." 

The  right  of  the  plaintiff  to  treat  the  entire 
debt  as  due  and  to  maintain  a  suit  for  its 
collection  was  therein  upheld. 

[2]  In  the  case  now  before  us  the  acceler- 
ating fact,  authorizing  the  plaintiff  to  treat 
the  entire  debt  as  due,  Is  the  nonpayment  of 
the  annual  interest  due  on  the  last  four  notes 
for  more  than  60  days  prior  to  the  filing  of 
the  suit.  It  is  Insisted,  however,  that  such 
default  in  the  payment  of  the  interest  can- 
not have  tbe  precipitating  effect  contended 
for,  because  the  deed  did  not  provide  for 
such  effect,  except  for  nonpayments  accruing 
after  January  1,  1916.  We  do  not  place  this 
construction  upon  the  language  of  the  deed. 
The  clause  we  have  quoted  from  is  an  inde- 
pendent one,  complete  in  itself,  and  applies  to 
the  payment  of  all  interest  accruing  after  the 
execution  of  the  notes.  The  language  in  the 
deed: 

"And  the  notes  for  $500.00  each  to  be  paid 
annually,  beginning  the  first  day  of  January, 
1916" 

— is  preceded  by  similar  language  with  refer- 
ence to  the  note  maturing  January-  1,  1915, 
and  evidences  to  our  minds  an  intention  on 
the  part  of  the  grantor  to  enumerate  all  of 
the  notes,  specifying  the  date  of  their  ma- 
turity in  the  face  of  the  deed,  but  proceeded 
no  further  than  the  one  maturing  on  Janu- 
ary 1,  1916.  The  purpose  of  inserting  the 
precipitating  clause  was  to  prevent  the  occu- 
pancy of  the  land  by  the  defendant  without 
paying  anything  therefor,  not  even  the  inter- 
est on  the  deferred  payments  of  the  purchase 
price,  thereby  postponing  the  right  of  plain- 
tiff to  foreclose  his  lien  until  the  maturity 
of  the  last  note,  unless  the  land  was  sus- 
ceptible of  division  so  that  a  portion  of  it 
could  be  sold  as  each  note  matured.  We 
think  it  clear  that  the  intention  was  to  make 
all  of  the  notes  due  and  collectible  upon  de- 
fault of  the  payment  of  the  Interest,  as  stip- 
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ulated.  The  demurrer  to  the  petition  was 
therefore  properly  overruled. 

[3]  On  the  second  point,  as  to  the  errone- 
ous ruling  of  the  court  In  sustaining  the  de- 
murrer to  the  answer,  but  little  need  be  said. 
It  is  nowhere  charged  that  any  tender  of  the 
Interest  was  made  by  defendant  to  plaintiff, 
nor  Is  there  any  consideration  shown  for  the 
alleged  refusal  on  the  part  of  plaintiff  not 
to  accept  it. 

[4]  On  the  contrary,  the  compromise  plead- 
ed In  the  answer  as  occurring  on  the  day  be- 
fore the  suit  was  filed  is  a  strong  circum- 
stance showing  that  plaintiff  was  pressing 
the  collection  of  Interest  on  all  future  pay- 
ments, which  was  all  that  was  then  due  him. 
As  to  the  compromise  relied  on,  it  is  perfectly 
clear  that  It  can  be  given  no  force.  It  pro- 
vided for  the  exchange  of  lands,  and,  being 
in  parol,  was  not  enforceable.  Unless  It  was 
sufficient  to  entitle  either  party  to  enforce  It, 
It  cannot  be  given  the  effect  of  depriving  ei- 
ther of  them  of  a  right  which  they  possessed. 

[6]  The  failure  to  credit  the  Judgment  by 
the  counterclaim  amounting  to  $29.40  is,  un- 
der the  provisions  of  section  516  of  the  Civil 
Code,  only  a  clerical  misprision  which  cannot 
be  reviewed  by  this  court  "until  the  same 
shall  have  been  presented  and  acted  upon  in 
the  circuit  court." 

[6]  We  are  also  forbidden,  under  the  terms 
of  section  763  of  the  Oivll  Code,  to  consider 
this  objection  without  a  motion  to  correct  It 
having  been  previously  made  In  the  trial 


(Ky. 

court  That  the  omission  la  a  clerical  mis- 
prision has  been  held  in  a  number  of  cases 
from  this  court,  among  which  are  United 
States  Fidelity  &  Guaranty  Co.  ▼.  Boyd,  94 
S.  W.  85,  29  Ky.  Law  Rep.  698,  Covington  v. 
Scott,  8  Ky.  Op.  139,  and  Brateher  v.  Ohio 
County  Bank's  Assignee,  152  Ky.  458,  153  S. 
W.  950.  Under  these  authorities  we  are  not 
at  liberty  to  reverse  the  Judgment  for  this 
error,  as  it  is  not  shown  that  any  motion  was 
made  in  the  court  below  to  correct  it  This, 
however,  may  yet  be  done,  and  the  defendant 
given  credit  by  the  amount 

[7]  The  objection  to  the  action  of  the  court 
in  granting  the  injunction  is  based  upon  the 
contention  that  defendant  had  no  notice  of 
the  motion.  Whether  this  be  well  taken  we 
do  not  feel  called  upon  to  decide,  because  he 
has  superseded  the  judgment  and  thereby  be- 
come possessed  of  all  the  rights  and  privi- 
leges which  he  would  have  had  without  the 
granting  of  the  Injunction.  By  superseding 
the  Judgment  the  restraining  influences  of 
the  injunction  ceased,  and  were  no  longer 
operative.  The  evil  in  the  error  complained 
of,  If  any,  was  nullified  by  the  defendant's 
voluntary  act  in  superseding  the  judgment, 
and  we  do  not  feel  called  upon  to  reverse  the 
judgment  for  this  complaint,  even  if  we  were 
justified  in  doing  so,  after  the  defendant  has 
relieved  himself  of  the  evil  effects  thereof. 

Upon  the  whole  case  we  are  convinced,  that 
the  judgment  Is  correct,  and  It  is  affirmed. 


191  SOUTHWESTERN  REPORTER 


Digitized  by  Google 


ArkJ 


FINN  v.  STATE 


899 


FINN       STATE}.    (No.  127.) 
(Supreme  Court  of  Arkansas.    Jan.  29,  1917.) 

1.  Indictment  and  Information  #=110(15) 
—  Sufficiency  —  Language  ok  Statute  — 

FOBGEBY. 

An  indictment  for  forgery  following  the 
language  of  the  statute  (Kirbj's  Dig.  I  1715), 
and  charging  that  defendant,  at  a  certain  place 
and  time,  feloniously  uttered  and  published  to 
the  named  cashier  of  a  named  bank  the  forged 
chock  set  out,  with  felonious  intent  to  obtain 
the  money  and  property  of  the  bank,  knowing 
that  it  was  a  forgery,  was  not  demurrable  be- 
cause not  alleging  that  the  instrument  was  made 
without  authority  of  person  whose  name  was 
signed  thereto. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §3  291-294;  Dec 
Dig.  <S=>110(15).] 

2.  Indictment  and  Information  <S=j110(15) 
— Sufficiency— Following  Language  of 
Statute— Person  Intended  to  be  Defraud- 
ed. 

Such  indictment  was  not  demurrable  in  that 
it  did  not  specifically  state  the  real  party  in- 
tended to  be  defrauded. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  if  291-294;  Dec. 
Dig.  «=»110(15).] 

3.  Fobgebt  <s=»34(3)— Evidence— Variance. 

In  a  prosecution  for  the  forgery  of  a  check, 
the  indorsement  does  not  constitute  any  part 
of  it  and  need  not  be  set  out  in  an  indictment 
for  forgery,  so  that  where  no  indorsement  was 
alleged  the  admission  of  the  check  showing  an  in- 
dorsement was  not  a  variance. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  §  90;  Dec.  Dig.  «=>84(3)J 

4.  Criminal  Law  <g=>535(l)— Sufficiency  of 
Evidence — Confession. 

A  defendant  cannot  be  convicted  on  an  ex- 
trajudicial confession  unless  there  is  proof 
tending  to  show  that  the  crime  was  committed 
by  some  one. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1225;  Dec.  Dig.  <8=>535(1).] 

5.  Criminal  Law  <8=»534(1)— Evidence— Con- 
fession—COBBOBOBATION. 

In  prosecution  for  forgery  of  a  check,  de- 
fendant's confession  of  his  guilt  together  with 
corroborating  evidence,  held  sufficient  to  estab- 
lish his  guilt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  1222-1224 ;  Dec.  Dig.  «=» 
534a).] 

6.  Criminal  Law  «j=»519(l)— Evidence— Con- 
fession—Voluntaby  Character. 

Where  defendant  in  a  prosecution  for  the 
forgery  of  a  check,  waa  only  10  years  old  when 
he  made  a  confession  of  his  guilt  to  a  constable 
and  to  two  employes  of  the  bank  on  which  the 
check  was  drawn,  after  one  employe  had  told 
him  it  was  a  serious  offense  and  that  if  guilty 
he  had  better  say  so,  without  threat  or  induce- 
ment of  any  reward  or  benefit  and  before  his 
arrest  it  was  voluntary. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f}  1163,  1166,  1171;  Dec. 
Dig.  <8=>519(1).] 

7.  Criminal  Law  «=s400(1)— Best  and  Sec- 
ondary Evidence — Written  Confession. 

Where  a  confession  has  been  committed  to 
writing,  the  writing  must  be  produced  as  the 
best  evidence,  unless  its  absence  is  accounted 
for,  which  rule  applies  to  all  kinds  of  writings. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  879-S86,  1208-1211;  Dec. 
Dig.  «=»400(1).] 


8.  Criminal  Law  i».  ,  1 117— Evidence— Whit  - 
ten  Confession— Parol  Evidence. 
The  fact  that  a  confession  was  reduced  to 

writing  does  not  exclude  parol  proof  of  other 

confessions  not  reduced  to  writing.     .  . 
[Ed.  Note.— For  other  cases,  see  Criminal 

Law,  Cent  Dig.  ff  1029-1031;  Dec.  Dig.  «=> 

447.] 

Appeal  from  Circuit  Court,  Benton  Coun- 
ty ;  J.  S.  Maples,  Judge. 

Charley  Finn  was  convicted  of  forgery,  and 
he  appeals.  Reversed,  and  cause  remanded 
for  new  trial. 

Duty  ft  Duty,  of  Rogers,  for  appellant 
John  D.  Arbuckle,  Atty.  Gen.,  and  T.  W. 
Campbell,  Asst  Atty.  Gen.,  for  the  State. 

HART,  J.  Charley  Finn  was  Indicted, 
tried,  and  convicted  before  a  jury  for  the 
crime  of  forgery,  and  bis  punishment  fixed 
at  two  years  in  the  state  penitentiary.  From 
the  judgment  of  conviction,  he  has  duly 
prosecuted  an  appeal  to  this  court 

[1,  2]  The  body  of  the  indictment  is  as  fol- 
lows: 

"The  grand  jury  of  Benton  county,  in  the 
name  and  by  the  authority  of  the  state  of 
Arkansas,  accuse  Charley  Finn  of  the  crime  of 
uttering  a  forged  instrument  committed  as  fol- 
lows, to  wit:  The  said  Charley  Finn  in  the 
said  county  of  Benton  in  the  state  of  Arkansas, 
on  the  15th  day  of  January,  1916,  fraudulently 
and  feloniously  did  utter  and  publish  as  true 
to  W.  H.  Cowan,  cashier  of  the  First  National 
Bank  of  Rogers,  Ark.,  a  corporation  doing  busi- 
ness under  the  laws  of  the  state  of  Arkansas, 
a  certain  forged  and  counterfeited  writing  on 
paper,  purporting  to  be  a  check  on  a  bank, 
which '  said  writing  on  paper  is  in  words  and 
figures  as  follows,  to  wit:  'Rogers,  Ark.,  191—. 

No.   The  First  National  Bank,  Rogers, 

Ark.  Pay  to  G.  C.  Webb  or  bearer  $15.00, 
fifteen  dollars.  Finn  &  Allred'— with  intent 
then  and  there  fraudulently  and  feloniously  to 
obtain  possession  of  the  money  and  property  of 
the  First  National  Bank  of  Rogers,  Ark.,  the 
said  Charley  Finn  well  knowing  at  the  time  he 
uttered  said  writing  on  paper  that  the  same  was 
forged,  counterfeited  and  not  genuine,  against 
the  peace  and  dignity  of  the  state  of  Arkansas." 

It  is  contended  by  counsel  for  the  defend- 
ant that  the  demurrer  to  the  Indictment 
should  have  been  sustained  because  the  in- 
dictment does  not  allege  that  the  instrument 
was  made  without  the  authority  of  the  per- 
son whose  name  was  signed  thereto.  A  com- 
parison of  the  indictment  with  section  1715 
of  Kirby's  Digest,  under  which  the  indict- 
ment was  framed,  will  show  that  the  Indict- 
ment uses  the  language  of  the  statute  and 
contains  every  allegation  required  by  the 
statute.  When  the  Indictment  alleges  that 
the  check  was  forged  and  counterfeited,  it 
in  effect,  alleges  that  it  was  made  without 
the  authority  of  the  person  whose  name  was 
signed  thereto.  It  is  also  contended  that  the 
indictment  is  deficient,  in  that  it  does  not 
specifically  state  the  real  party,  person,  or 
corporation  Intended  to  be  defrauded.  The 
indictment  alleges  that  the  First  National 
Bank  of  Rogers  is  a  corporation  doing  busi- 
ness under  the  laws  of  the  state  of  Arkansas, 
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and  charges  that  the  forgery  was  done  with 
the  felonious  intent  to  obtain  possession  of 
the  money  of  the  First  National  Bank  of 
Rogers,  Ark.  The  indictment  followed  the 
language  of  the  statute  and  was  not  demur- 
rable. Teagne  v.  State,  86  Ark.  128,  110  S. 
W.  224. 

[t]  It  Is  next  contended  that  the  court 
erred  in  admitting  the  check  in  evidence  on 
the  ground  that  there  is  a  fatal  variance  be- 
tween the  check  introduced  in  evidence  and 
the  check  set  out  in  the  indictment,  in  that 
the  Indorsement  on  the  back  of  the  check  was 
not  set  out  in  the  indictment.  The  forgery 
charged  was  of  the  check,  and  defendant  was 
not  Indicted  for  the  forgery  of  the  indorse- 
ment, and  in  such  cases  the  indorsement  on 
the  check  does  not  constitute  in  law  a  part 
of  it  and  need  not  be  set  out  in  an  indictment 
for  forgery  of  such  note  or  check.  Crossland 
v.  State,  77  Ark.  637,  92  S.  W.  776. 

[4]  It  is  Insisted  that  there  is  no  evidence 
legally  sufficient  to  warrant  the  verdict  This 
court  has  held  that  a  defendant  cannot  be 
convicted  on  an  extrajudicial  confession  un- 
less there-  is  proof  tending  to  show  that 
the  crime  was  committed  by  some  one.  De- 
wein  v.  State,  114  Ark.  472,  170  S.  W.  582; 
Greenwood  v.  State,  107  Ark.  568,  156  S.  W. 
427;  Harshaw  v.  State,  94  Ark.  343,  127  S. 
W.  745. 

[S]  The  defendant  made  a  confession  of  his 
guilt  to  a  constable  and  to  two  employes  of 
the  bank.  He  first  admitted  to  one  of  the 
employes  of  the  bank  that  he  knew  that  the 
Instrument  had  been  forged  when  he  present- 
ed it  to  the  bank  and  had  it  cashed.  Subse- 
quently, on  the  same  day,  he  confessed  In 
the  presence  of  other  persons  that  he  was 
guilty  of  uttering  the  forged  instrument  and 
knew  that  it  was  forged  at  the  time  he  pre- 
sented it  for  payment.  It  is  earnestly  In- 
sisted by  counsel  for  the  defendant  that 
there  is  no  other  evidence  tending  to  connect 
him  with  the  crime  or  to  show  that  the 
check  was  forged.  We  do  not  agree  with 
counsel  in  this  contention. 

Mr.  Allred  testified  that  he  did  not  sign 
the  check,  and  could  not  swear  for  certain 
that  the  check  had  not  been  signed  by  bis 
partner,  who  was  the  father  of  the  defend- 
ant; but  he  stated  that  he  was  familiar 
with  his  partner's  signature,  and  that  the 
signature  to  the  check  did  not  look  like  that 
of  his  partner.  In  another  portion  of  his 
testimony  he  stated  that  it  was  not  his  part- 
ner's signature  unless  he  had  changed  It 
An  employe1  of  the  bank  stated  that  he  was 
familiar  with  the  signature  of  both  of  the 
partners  whose  names  are  signed  to  the 
check,  and  that  neither  one  of  them  had 
signed  it  He  stated  that  the  check  was  a 
forgery.  Mr.  6.  O.  Webb,  to  whom  the 
check  was  made  payable,  stated  that  Finn 
&  Allred  had  not  given  the  check  to  him. 
It  was  also  proved  that  the  First  National 
Bank  of  Rogers,  Ark.,  is  a  corporation  doing 


business  under  the  laws  of  the  state  of  Ar- 
kansas at  the  town  of  Rogers,  Ark.  This 
testimony  was  sufficient  to  corroborate  the 
testimony  of  the  defendant  and  establish  his 
guilt 

[I]  It  is  also  contended  that  the  confes- 
sion was  not  voluntary  within  the  rule  an- 
nounced by  the  decisions  cited  above  and 
other  decisions  of  this  court.  We  do  not 
agree  with  counsel  in  this  contention.  It  is 
true  the  defendant  was  only  16  years  of  age 
at  the  time  he  made  the  confession;  but 
under  the  circumstances  attending  It  we  do 
not  think  the  circuit  court  abused  its  discre- 
tion in  not  excluding  It  from  the  jury.  Ac- 
cording to  the  witnesses  for  the  state,  the 
defendant  had  left  home  after  having  cash- 
ed the  check  and  was  absent  for  several 
months.  After  the  bank  discovered  that 
the  check  was  a  forgery,  Its  officers  suspect- 
ed the  defendant  and  the  constable  was  in- 
formed of  the  crime.  On  the  day  that  the 
defendant  returned  home,  the  constable  got 
with  him  and  went  to  the  bank.  When  they 
got  there  and  began  to  talk  about  the  mat- 
ter, the  deputy  prosecuting  attorney  was 
present  but  soon  left.  The  defendant  at 
first  denied  his  guilt  and  an  employe  of  the 
bank  told  him  that  it  was  a  serious  offense, 
and  that  if  he  was  guilty  It  would  be  better 
that  he  should  tell  it  Both  he  and  the  con- 
stable stated  that  no  threats  were  made 
against  the  defendant  and  no  hope  of  re- 
ward or  benefit  held  out  to  him  to  induce 
him  to  make  the  confession.  Later  on,  an- 
other employe  of  the  bank  came  in,  and  the 
defendant  again  confessed  his  guilt  and  his 
statement  was  reduced  to  writing.  This  con- 
fession was  also  voluntary.  The  defendant 
was  not  arrested  until  after  he  had  made  the 
confessions  and  left  the  bank. 

[7]  It  is  next  contended  that  the  court  er- 
red in  admitting  oral  evidence  of  the  con- 
fession which  was  reduced  to  writing.  In 
this  contention  we  think  counsel  is  correct 
Where  the  confession  has  been  committed  to 
writing,  the  writing  must  be  produced  as 
the  best  evidence,  unless  its  absence  is  ac- 
counted for.  12  Cyc.  479.  In  2  Encyclo- 
pedia of  Evidence,  281,  it  is  stated  that  the 
rule  is  that  the  best  evidence  of  the  contents 
of  every  private  writing  Is  the  writing  it- 
self, and  that  the  writing  be  produced  for 
that  purpose  except  in  certain  enumerated 
cases. 

[8]  It  Is  further  stated  that  the  applica- 
tion of  this  rule  is  not  affected  by  the  char- 
acter of  the  writing,  but  that  It  applies  with 
equal  force  to  all  kinds  of  writings  whether 
as  mere  instruments  of  evidence  whose  con- 
tents are  a  relevant  fact  to  be  proved,  as  for 
example  written  declarations,  written  con- 
fessions, etc.  The  rule  Is  also  recognised 
in  a  note  to  paragraph  215,  vol.  1,  of  Green* 
leaf  on  Evidence  (16th  Ed.).  It  cannot  be 
a  sound  proposition  of  law,  however,  that 
because  the  confession  which  one  witness 
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stated  was  reduced  to  writing,  other  confes- 
sions made  by  the  defendant  which  were  not 
reduced  to  writing  cannot  be  proved  by 
parol.  People  v.  Cokahnour,  120  CaL  253, 
62  Pac.  605.  Hence  the  court  did  not  err 
In  the  admission  of  the  testimony  of  the  wit- 
nesses who  heard  the  oral  confession  of  the 
defendant. 

For  the  error  In  receiving  oral  testimony 
of  the  written  confession,  the  judgment  must 
be  reversed,  and  the  cause  remanded  for  a 
new  trial. 


ARKANSAS  NAT.  BANK  v.  GXJNTHER. 
(No.  108.) 

(Supreme  Court  of  Arkansas.    Jan.  15,  1917.) 

1.  Bills  and  Notes  «=»284t— Indorsement  or 
Check— Effect.  ■ 

Where  plaintiff  was  required  to  indorse  a 
check  payable  to  another  before  it  was  cashed  by 
the  defendant  bank,  as  he  had  previously  been 
required  to  do  on  presenting  checks  payable 
to  the  same  person,  and  which  requirement  was 
also  in  accordance  with  the  custom  of  the  bank 
to  require  every  person  who  presented  a  check 
for  payment  to  sign  his  name  on  the  back  for  the 
purpose  of  holding  him  for  the  draft  or  check, 
plaintiff's  indorsement  on  the' check  amounted 
to  a  contract  to  indemnify  the  bank  in  case  the 
check  was  not  paid. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent.  Dig.  §§  627,  654.] 

2.  Banes  and  Banking  <&=>142  —  Indorse- 
ment of  Check  by  Holder— Authority  of 
Bank. 

Where  plaintiff's  indorsement  of  a  check 
payable  to  another  and  presented  to  defendant 
bank  for  payment  amounted  to  a  contract  to 
indemnify  the  bank  in  case  the  check  was  not 
paid,  the  bank  was  entitled  to  charge  the  check 
back  to  the  account  of  plaintiff  upon  the  failure 
of  the  maker  to  pay. 

(Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  (f  410-413.] 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty; Scott  Wood,  Judge. 

Action  by  A.  J.  Gunther  against  the  Arkan- 
sas National  Bank,  in  which  W.  H.  Greene 
filed  an  interplea.  Judgment  in  the  justice 
court  was  for  plaintiff  and  interpleader,  and 
on  appeal  to  the  circuit  court  the  judgment 
was  for  plaintiff  and  Interpleader,  and  de- 
fendant appeals  from  the  judgment  for  plain- 
tiff.   Reversed  and  dismissed. 

Rector  &  Sawyer,  of  Hot  Springs,  for  ap- 
pellant C.  Floyd  Huff,  of  Hot  Springs,  for 
appellee. 

HUMPHREYS,  J.  The  appellee,  A.  J. 
Gunther,  Instituted  this  suit  against  the  Ar- 
kansas National  Bank,  appellant  in  Hot 
Springs  township,  Garland  county,  before  a 
justice  of  the  peace,  alleging  In  substance 
that  the  Arkansas  National  Bank  had  charg- 
ed a  check  of  $100  against  his  account  there- 
in without'  authority  in  fact  or  law.  W. 
H.  Greene  filed  an  Interplea  in  the  suit  styl- 
ed "Answer  and  Cross-Complaint"  charging, 
in  substance,  that  the  Arkansas  National 

4=  For  otb«r 


Bank  had  charged  the  same  check  against 
his  account  .without  authority  In  fact  or  law. 
The  Arkansas  National  Bank  filed  its  an- 
swer admitting  that,  when  the  check  in  ques- 
tion was  presented,  it  was  first  charged 
against  the  account  of  W.  H.  Greene,  but,  up* 
on  its  attention  being  called  by  W.  H.  Greene 
to  the  fact  that  he  had  notified  It  not  to  pay 
the  check,  the  bank  had  then  charged  the 
check  against  the  account  of  A.  J.  Gunther, 
who  had  Indorsed  the  check  when  presented 
by  him  for  payment ;  that  the  charge  against 
the  account  of  A  J.  Gunther  was  justified 
under  the  facts  and  law.  On  trial  In  the 
justice  of  peace  court,  a  judgment  was  ren- 
dered against  the  appellant,  Arkansas  Na- 
tional Bank,  for  $100  in  favor  of  A.  J.  Gun- 
ther, and  for  the  same  amount  in  favor  of 
W.  H.  Greene.  The  case  was  appealed  to  the 
circuit  court,  and  there  tried  by  the  court  sit-  * 
ting  as  a  jury  under  the  same  pleadings  and 
an  agreed  statement  of  facts. 

The  substance  of  the  agreed  statement  of 
facts  set  out  In  appellant's  abstract  and 
brief,  unchallenged  by  appellee,-  Is  as  fol- 
lows: 

"That  on  June  9,  1915,  Greene  executed  and 
delivered  to  Snapp  a  draft  on  appellant  for  $100 
in  payment  of  a  gambling  debt.  Greene  at  that 
time  having  on  deposit  with  appellant  sufficient 
funds  to  meet  the  draft,  and  discovering  bad 
faith  upon  the  part  of  Snapp,  notified  appellant 
before  presentation  of  the  draft  not  to  pay 
same;  that  is,  notified  the  certificate  teller, 
Groom,  who  in  turn  notified  Neill,  cashier,  stat- 
ing that  the  draft  was  in  payment  of  a  gam- 
bling debt.  A  month  afterwards  Snapp  sent  the 
draft  indorsed  in  blank  to  appellee  by  letter, 
who  presented  it  to  Sisney,  exchange  teller  of 
appellant,  asking  therefor  tattle  Rock  exchange 
payable  to  Snapp.  Sisney  executed  the  ex- 
change as  requested,  but  demanded  appellee's  in- 
dorsement as  a  condition  for  delivery  which  ap- 
pellee did.  Sisney  knew  of  previous  similar 
drafts  and  checks  presented  by  appellee  and 
that  the  president  of  appellant  company  had 
required  appellee  to  guarantee  before  paying. 
The  draft  was  turned  over  to  the  bookkeeper 
during  the  usual  course  of  business  and  charged 
to  Greene's  account  and  at  the  end  of  the 
month,  his  book  having  been  balanced,  this 
charge  appearing,  Greene  immediately  notified 
appellant  that  he  had  previously  given  them 
notice  not  to  pay  this  draft  and  that  he  would 
hold  appellant  responsible.  Appellant  on  re- 
ceiving this  notice  from  Greene  charged  appel- 
lee with  the  $100,  appellee  at  that  time  having 
an  account  with  the  bank  in  which  he  had  a 
credit  exceeding  $100.  Appellee  protested 
against  this  action  and  brought  suit  to  recover 
the  $100. 

"Sisney  had  no  personal  notice  that  payment 
had  been  stopped.  Appellee  had  previously  act- 
ed as  the  agent  or  representative  of  Snapp,  col- 
lecting checks  of  Greene's  on  appellant,  and  in 
the  case  at  bar  appellee  had  no  interest  in  the 
check  and  the  proceeds  thereof,  but  forwarded 
the  exchange  to  Snapp  to  Little  Rock,  who 
cashed  it  At  the  time  of  presenting  the  draft 
in  question,  Sisney  knew  that  Rix,  appellant's 
president,  had  required  appellee  to  especially 
guarantee  a  similar  draft  and  that  Rix  had  re- 
fused to  honor  the  draft  on  Snapp's  blank  in- 
dorsement alone.  The  draft  had  never  been  pre- 
viously presented.  Appellee  had  no  knowledge 
or  information  that  the  draft  was  given  for  a 
gambling  consideration. 
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"It  Is  appellant's  custom  to  require  persona 
who  present  a  cheek  for  payment  to  indorse  the 
same  for  the  purpose  of  holding  them  for  the 
draft  or  check/' 

The  circuit  court  rendered  Judgment  against 
the  Arkansas  National  Bank  in  favor  of  W. 
H.  Greene  for  $100  from  which  no  appeal 
was  taken,  and  also  rendered  a  judgment 
against  the  Arkansas  National  Bank  In  favor 
of  A.  J.  Gunther  for  $100,  from  which  judg- 
ment this  appeal  is  prosecuted. 

[1]  The  undisputed  evidence  in  this  case  is 
to  the  effect  that  the  president  of  the  Arkan- 
sas National  Bank  would  not  cash  this  draft 
bearing  the  blank  Indorsement  of  C.  A. 
Snapp;  that  the  president  of  the  bank  In  a 
transaction  of  this  kind  had  required  A.  J. 
Gunther  to  specially  guarantee  the  payment 
of  a  similar  draft,  one  previous  to  this ;  that 
Sisney,  the  paying  teller,  had  Knowledge  of 
this  fact  at  the  time  the  check  was  presented 
by  Gunther  for  payment  and  required  Gun- 
ther to  indorse  the  check  before  he  delivered 
Little  Rock  exchange  in  payment  thereof  to 
him.  He  also  knew  that  the  president  of  the 
bank  had  required  Gunther  to  specially  guar- 
antee a  check  presented  by  him  for  his  friend 
Snapp.  It  Is  also  undisputed  and  conceded 
that  It  was  a  custom  of  this  particular  bank 
to  require  every  person  who  presented  a 
check  for  payment  to  sign  his  name  on  the 
back  for  the  purpose  of 'holding  him  for  the 
draft  or  check. 

Under  the  peculiar  facts  in  this  case,  the 
court  is  of  the  opinion  that  the  indorsement 
of  A.  J.  Gunther  on  this  check  amounted  to 
a  contract  to  indemnify  the  bank  in  case 
Greene  failed  to  pay  the  check. 

[2]  The  bank  had  a  right  In  the  law,  under 
the  undisputed  facts  in  this  case,  to  charge 
the  check  back  to  the  account  of  the  appel- 
lee. 

The  Judgment  is  therefore  reversed  and 
dismissed,  at  the  cost  of  the  appellee. 


ST.  LOUIS.  I.  M.  &  S.  RT.  OO.  v.  FT. 
SMITH  &  V.  B.  BY.  OO.  et  al. 
(No.  132.) 

(Supreme  Court  of  Arkansas.    Jan.  29,  1917.) 

1.  Carriers  <8=>12(1) — Switching  Charges— 
Overcharge — Interstate  Commerce. 
Although  for  the  "line  haul  rate  between 
stations"  to  be  applicable,  it  is  not  essential  that 
the  proof  show  a  haul  from  one  town  to  anoth- 
er, or  from  one  depot  to  another,,  where  cars 
containing  an  interstate  shipment  were  transfer- 
red from  the  interchange  track  in  the  southern 
part  of  a  city  to  a  point  on  the  industrial  track 
in  the  northern  part  of  the  city,  and  though 
neither  the  consignor  nor  the  consignee  had  an 
industry  located  on  this  track,  the  service  per- 
formed was  a  mere  switching  service,  and  should 
have  been  charged  for  at  the  rate  set  out  in  item 
66  of  the  Interstate  Commerce  Commission's 
certificate,  providing  for  charges  for  carload 
freight  between  connections  of  other  lines  and 
industries  located  on  the  tracks  of  the  company. 

[Ed.  Note. — For  other  cases,  see  Carriers. 
Cent.  Dig.  g|  7,  15-20.] 

«=>For  other 


2.  Courts  <g=>489(9)— Jurisdiction  or  Stats 
Coubt — Overcharges — Recovebt. 
.  The  state  courts  have  jurisdiction  of  an  ac- 
tion to  recover  the  amount  of  overcharge  by  a 
carrier  of  an  interstate  shipment  resulting  from 
the  application  of  the  wrong  rate  in  which  no 
question  of  the  reasonableness  of  either  rate  is 
involved. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Gig.  §  1326.] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty; Paul  Little,  Judge. 

Action  by  the  Ft  Smith  &  Van  Buren  Rail- 
way Company  and  another  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  Judgment  for  the  plaintiffs,  and 
defendant  appeals.  Affirmed. 

Tbos.  B.  Pryor,  of  Ft  Smith,  for  appellant 
Jas.  B.  McDonough,  of  Ft  Smith,  for  appel- 
lees. 

SMITH,  J.    The  Kansas  City  Southern 
Railway  Company  sold  to  the  Ft  Smith  & 
Van  Buren  Railway  Company  seven  cars  of 
material  which  were  shipped  from  points  In 
Oklahoma  and  Arkansas,  through  the  state 
of  Oklahoma,  to  Ft  Smith,  Ark.   Upon  the 
arrival  of  the  cars  In  Ft  Smith  they  were 
tendered  to  the  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company  with  the  request 
that  It  switch  same  from  the  Interchange 
track  In  the  southern  part  of  the  city  of  Ft 
Smith  to  a  point  on  the  Industrial  track  lead- 
ing to  the  plant  of  the  Crushed  Stone  Com- 
pany in  the  northern  part  of  the  city.  Nei- 
ther the  consignor  nor  the  consignee  had  an 
Industry  located  on  this  track,  but  merely  de- 
sired the  delivery  to  such  point  because  of 
the  convenience  In  unloading  the  cars;  such 
point  being  near  the  place  where  the  consign- 
ee desired  to  use  the  material.  The  shipper 
offered  to  pay  a  switching  charge  of  $14  for 
this  service,  while  the  carrier  demanded 
payment  of  the  regular  line  haul  rate  for  an 
Interstate  shipment  which  It  claims  Is  the 
only  charge  It  could  have  lawfully  made. 
No  question  was  made,  however,  of  the  right 
of  the  consignee  to  have  the  cars  placed  on 
this  Industrial  track;  the  controversy  was 
not  over  the  track  upon  which  the  cars 
should  be  placed,  but  it  was  over  the  charge 
to  be  made  for  moving  them  at  alL  The 
rate  demanded,  amounting  to  $232.61,  was 
paid  under  protest,  and  this  suit  was  brought 
to  recover  the  alleged  overcharge  amount- 
ing to  $218.61.  The  defendant  railroad  com- 
pany died  a  demurrer,  which  was  not  pass- 
ed upon,  and  the  cause  proceeded  to  trial 
upon  an  answer  which  It  also  filed.  By 
consent  the  cause  was  heard  by  the  court 
sitting  as  a  Jury,  and  at  Its  conclusion  the 
defendant  asked  the  court  to  make  a  finding 
in  Its  favor,  which  request  was  refused,  and 
a  finding  was  made  in  favor  of  the  plaintiff 
companies,  and  a  judgment  was  pronounced 
thereon,  from  which  this  appeal  has  been 
duly  prosecuted. 
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[1]  It  Is  alleged,  and  admitted,  that  the 
cars  In  question  constituted  an  interstate 
shipment,  and  it  is  therefore  urged  by  the 
appellant  that  this  court  Is  without  Jurisdic- 
tion to  determine  this  case,  as  its  decision 
Involves  a  consideration  of  the  reasonable- 
ness of  the  rate  charged,  a  question  which 
this  court  may  not  inquire  into.  Upon  the 
other  hand,  it  is  insisted  that  this  question  Is 
not  involved,  but  that  the  cause  was  sub- 
mitted and  tried  upon  the  issue  as  to  which 
one  of  two  rates  applied,  and  not  upon  the 
reasonableness  of  any  rate.  The  appellant 
says  the  consignee  could  have  unloaded  the 
cars  from  the  team  tracks  of  the  Kansas  City ' 
Southern  Railway  Company,  but  that,  instead, 
the  consignee  caused  the  cars  to  be  delivered 
at  a  point  on  a  switch  track  serving  the  Ft. 
Smith  rock  crusher,  and  that  the  consignee 
of  this  shipment  did  not  have  any  Industry 
located  on  it,  "that  the  shipment  was  to  be, 
and  was,  delivered  at  a  point  a  quarter  of  a 
mile,  or  more,  this  side  of  the  rock  crusher, 
and  that  the  switching  rate  on  an  inter- 
state shipment  la  applied  when  it  is  to  be 
delivered  to  an  Industry  located  on  the 
tracks;  that  an  Industry  is  a  plant  doing 
business,  having  a  plant  that  is  located  ad- 
jacent to  the  tracks  on  the  track  serving 
that  plant,"  and  that  the  applicable  rate  for 
such  service  is  the  one  charged. 

Appellees  say  the  cars  were  tendered  to 
the  appellant  to  be  switched  by  it  from  the 
interchange  track  in  the  southern  part  of 
the  city  to  a  point  on  the  switch  track  of 
the  defendant  In  the  northern  part  of  the 
city,  and  the  plaintiffs  state  that  the  appli- 
cable charge  for  such  service  was  $2  per  car, 
and  they  sued  for  the  excess  charged.  Two 
tariffs  were  offered  in  evidence,  which  pre- 
scribe the  authorized  rates  for  the  services 
which  they  cover,  and  the  decision  of  this 
case  turns  upon  the  determination  of  the 
applicable  rate. 

It  was  alleged  In  the  complaint,  and  Is 
not  denied  in  the  answer,  that  the  distance 
that  said  cars  were  to  be  switched  was  less 
than  two  miles,  and  the  plaintiffs,  therefore, 
say  the  wrong  rate  was  applied.  Plaintiffs 
Introduced  In  evidence  the  certificate  of  the 
Secretary  of  the  Interstate  Commerce  Com- 
mission, item  66  of  which  Is  as  follows: 

"Item  No.  66.  Carload  freight  between  con- 
nections of  other  lines  and  industries  located  on 
tracks  of  this  company  will  be  as  follows :  Two 
miles,  and  under,  $2.00;  3  miles,  and  over  2 
miles,  $3.00;  5  miles,  and  over  3  miles,  $3.60; 
7  miles,  and  over  5  miles,  $4.00." 

Notwithstanding  Ithe  distance  was  less 
than  two  miles,  If  the  applicable  rate  Is  the 
"line  haul  rate  between  stations,"  the  charge 
which  the  appellant  company  made  Is  the 
proper  one. 

We  are  cited  to  many  cases  which  define 
the  word  "station,"  but  these  definitions  were 
applicable  to  the  Issues  there  Involved,  and 
none  of  them  afford  a  definition  which  is  de- 
cisive of  the  facts  of  this  case.  It  Is  probably 
true  that  for  the  rate  for  which  appellant 


insists  to  become  applicable,  it  is  not  es- 
sential that  the  proof  show  a  haul  from  one 
town  to  another,  or  from  one  depot  to  an- 
other, but  it  must  be  something  more  than  a 
mere  switching  service,  and  we  think  the 
service  here  charged  for  was  a  mere  switch- 
ing service  performed  entirely  within  the 
limits  Of  the  city  of  Ft.  Smith,  and  that  the 
rate  set  out  above  as  item  No.  66  is  the  one 
which  applies  to  the  facts  of  this  case. 

[2]  Before  reaching  any  conclusion  on  this 
question,  it  was,  of  course,  necessary  for  us 
to  determine  our  Jurisdiction  to  consider  the 
question.  This  we  have  done,  and  we  have 
been  unable  to  agree  with  learned  counsel 
for  appellant  that  we  are  without  jurisdiction. 
We  have  here  an  overcharge  resulting  from 
the  application  of  the  wrong  rate,  and  as  we 
have  found  it  necessary  only  to  consider  the 
question  as  to  which  of  two  rates  applied, 
without '  reference  to  the  reasonableness  of 
either  of  them,  we  have  concluded  the  case 
was  one  within  our  jurisdiction.  Kansas  City 
Southern  Ry.  Co.  v.  Tonn,  102  Ark.  20,  143 
S.  W.  577;  C,  R.  I.  &  P.  Ry.  Co.  v.  Lena 
Lumber  Co.,  99  Ark.  105,  137  S.  W.  562;  St. 
L.  S.  W.  Ry.  Co.  v.  Gramllng,  97  Ark.  853, 
133  S.  W.  1129;  St  L.,  S.  F.  &  T.  Ry.  Co.  v. 
Roff  Oil  &  Cotton  Co.,  61  Tex.  Civ.  App.  190, 
128  S.  W.  1194 ;  Western  &  A.  R  Co.  v.  White 
Provision  Co.,  142  6a.  246,  82  S.  E.  644. 

The  judgment  of  the  court  below  Is  there- 
fore affirmed. 


ALLBMANIA  FIRE  INS.  CO.  v.  ZWENG. 
(No.  90.) 

(Supreme  Court  of  Arkansas.  Jan.  8, 1917.) 

1.  Insurance  «=»229(1)— Fire  Insurance— 
Notice— Waiver. 

A  stipulation  in  a  fire  policy  for  five  days' 
notice  to  the  insured  as  a  condition  precedent  to 
cancellation  is  for  the  benefit  of  the  insured,  and 
may  be  waived  by  him. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  501.] 

2.  Insurance  «=»229(4)— Fir*  Insurance— 
Agent— Cancellation  or  Policy. 

Where  an  owner  constitutes  the  agent  of  fire 
insurance  companies  his  agent  to  keep  his  prop- 
erty insured,  with  power  to  select  the  insurer, 
or  insurers,  the  agent  may  cancel  a  policy  with- 
out notice  to  insured  and  substitute  therefor  a 
policy  in  another  company,  as  he  may  be  the 
agent  for  insured  for  such  purpose. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent,  Dig.  §  500.] 

3.  Insurance  <s=>91— Powers  of  Agent— Ap- 
parent Authority. 

An  insurance  company  cannot  send  out 
agents  authorized  to  issue  and  deliver  policies 
and  at  the  same  time  limit  their  authority  by 
private  instructions ;  and,  where  the  agent  does 
anything  within  the  real  or  apparent  scope 
of  his  authority,  it  is  the  company's  act. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  120.] 

4.  Appeal  and  Error  «=s>1140(l)— Reversal 
—Cure  by  Remittitur. 

In  an  action  upon  a  fire  policy  covering,  in 
part,  office  furniture  and  fixtures  in  the  amount 
of  $150,  an  erroneous  instruction,  authorizing 
a  finding  for  plaintiff  in  that  sum  on  the  build- 
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tag,  does  not  call  for  reversal,  since  it  can  be 
cured  by  remittitur. 

•{Ed.  Note.— For  other  cases,  see  Appeal  and- 
Error,  Cent  Dig.  g§  4462,  4464,  4470-4474.] 

Appeal  from  Circuit  Court,  Polk  County; 
Jeff.  T.  Cowling,  Judge. 

Action  by  Charles  Zweng,  trustee  of  the 
estate  of  Horace  Chambers,  against  the  Al- 
lemania  Fire  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
mittitur ordered  as  to  part  of  recovery,  and 
Judgment  entered  for  plaintiff. 

J.  L  Alley,  of  Mena,  and  Thompson, 
Knight,  Baker  &  Harris,  C.  S.  Wright  and 
Will  C.  Thompson,  all  of  Dallas,  Tex.,  for  ap- 
pellant Pole  McPhetrige  and  Wright  Prick- 
ett,  both  of  Mena,  and  Klmpel  &  Dally,  of 
Ft  Smith,  for  appellee. 

# 

HART,  J.  Horace  E.  Chambers  .brought 
suit  In  the  circuit  court  against  the  Alle- 
manla  Fire  Insurance  Company  upon  a  fire 
insurance  policy.  Chas.  A.  Zweng,  trustee 
in  bankruptcy  for  the  estate  of  Horace  E. 
Chambers,  upon  motion,  was  substituted  as 
plaintiff  in  the  case.  The  material  facts  are 
as  follows:  J.  S.  Kelly  was  a  member  of  a 
firm  of  general  Insurance  agents  located  at 
Mena  in  Polk  county,  Ark.  The  agents  rep- 
resented some  25  Insurance  companies, 
among  them  the  defendant  company,  and  had 
the  authority  to  issue  and  deliver  policies. 
H.  E.  Chambers  carried  on  a  general  mer- 
cantile business  at  Ink,  Polk  county,  Ark. 
He  made  an  arrangement  with  J.  S.  Kelly, 
whereby  Ms  firm  was  to  keep  his  stock  of 
goods  insured  to  an  amount  not  exceeding 
$2,500.  The  arrangement  was  that  Kelly 
should  select  the  companies  and  keep  the 
stock"  of  goods  Insured  for  that  amount  at 
all  times.  In  the  early  part  of  January, 
1914,  Kelly  Issued  to  Chambers  an  Insurance 
policy  In  the  Insurance  Company  of  North 
America.  This  policy  expired  in  the  early 
part  of  1915,  and  Kelly  renewed  It  In  the 
same  company.  The  company  notified  Kelly 
that  they  had  decided  to  accept  no  further 
business  off  of  the  line  of  railroad,  and  di- 
rected him  to  cancel  the  policy  on  that  ac- 
count The  town  of  Ink  was  not  situated  on 
the  line  of  any  railroad.  Kelly  then  canceled 
the  policy  and  made  a  notation  to  that  effect 
on  his  insurance  register.  He  rewrote  the 
policy  in  the  Georgia  Home  Insurance  Com- 
pany, and  soon  afterwards  that  company 
also  notified  him  that  they  declined  to  write 
any  further  business  off  the  line  of  railroad, 
and  Instructed  him  to  cancel  the  policy. 
Kelly  made  a  notation  of  the  cancellation  of 
the  Georgia  Home  policy  on  his  Insurance 
register.  On  the  same  day  he  Immediately 
Issued  a  policy  to  Chamuers  in  the  Allemanla 
Fire  Insurance  Company  In  the  sum  of  $2,- 
350  on  the  stock  of  goods  and  $150  on  the 
furniture  and  fixtures.  That  night  the  store- 
house, and  contents,  of  Chambers  were  de- 
stroyed by  fire  set  by  burglars  who  had  en- 
tered his  store.    Both  the  Georgia  Home 


policy  and  the  Allemanla  policy  contained  a 
clause  authorizing  cancellation,  so  much  of 
which  as  is  pertinent  to  the  Issues  raised  by 
appeal  reads  as  follows: 

"This  policy  shall  be  canceled  at  any  time  at 
the  request  or  the  insured,  or  by  the  company  by 
giving  five  days'  notice  of  such  cancellation." 

About  ten  days  before  the  issuance  of  the 
policy  sued  on,  Kelly  passed  by  Chambers' 
store  and  stopped  there.  Chambers  remind- 
ed him  that  his  policy  of  Insurance  would 
soon  expire,  and  asked  him  to  renew  it  la 
some  company  to  be  selected  by  Kelly.  Kelly 
agreed  to  do  this,  and  the  policy  In  ques- 
tion was  issued  under  their  agreement  that 
Kelly  was  to  renew  or  rewrite  the  policy  of 
insurance  for  Chambers  as  soon  as  it  expir- 
ed, in  a  company  to  be  selected  by  Kelly. 
The  jury  returned  a  verdict  In  favor  of  the 
plaintiff,  and  the  defendant  has  appealed. 

It  is  Insisted  that  the  court  should  have  In- 
structed the  Jury  to  return  a  verdict  for  the 
defendant  on  the  ground  that  prior  to  the 
fire  there  was  no  contract  of  Insurance  be- 
tween the  defendant  and  the  assured  It  will 
be  remembered  that  the  policy  In  the  Georgia 
Home  Company,  as  well  as  the  policy  in  the 
defendant  company,  contained  a  clause,  per- 
mitting the  policy  to  be  canceled  by  the  com- 
pany by  giving  five  days'  notice  of  such 
cancellation.  Kelly  canceled  the  Georgia 
Home  policy  without  giving  this  notice  to  the 
assured,  and  immediately  rewrote  the  risk 
with  the  defendant  company.  Counsel  claim 
that  Kelly  could  not,  without  the  knowledge 
and  consent  of  Chambers,  cancel  a  policy  In 
one  of  his  companies  and  substitute  for  It  a 
policy  In  another  company.  They  contend 
that  the  general  rule  is  that  the  same  per- 
son may  not  act  as  agent  for  the  insurer  and 
the  Insured  in  procuring  a  policy  of  fire  In- 
surance, the  reason  being  that  such  double 
agency  Imposes  upon  the  agent  Inconsistent 
duties,  a  condition  of  affairs  not  permitted  by 
law  as  being  against  public  policy.  Many  au- 
thorities are  cited  to  sustain  the  rule,  but 
we  need  not  stop  to  review  these  decisions, 
for  the  reason  this  court  has  already  taken 
a  contrary  position  on  the  question. 

[1,2]  In  Phoenix  Insurance  Company  v. 
State,  76  Ark.  180,  88  S.  W.  917,  6  Ann.  Cas. 
440,  the  court  held  that  a  stipulation  In  a  pol- 
icy of  fire  Insurance  for  five  days'  notice  to 
the  Insured  is  made  for  the  benefit  of  the 
assured,  and  may  be  waived  by  him.  The 
court  further  held  that  where  a  property 
owner  constitutes  the  agent  of  fire  insurance 
companies  as  his  agent  to  keep  the  property 
Insured  and  empowers  him  to  select  the  In- 
surer or  insurers,  the  agent  has  power  to 
cancel  a  policy  without  notice  to  the  Insur- 
ed, and  to  substitute  therefor  a  policy  in  an- 
other company,  as  an  agent  for  Insurance 
companies  may  be  the  agent  of  the  insured 
for  these  purposes.  But  It  Is  contended  that 
this  decision  has  been  overruled  or  modified 
by  the  case  of  Commercial  Union  Fire 
Insurance  Company  v.  King,  108  Ark.  130, 
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156  S.  W.  445.  We  do  not  agree  with  coun- 
sel In  this  contention,  bat,  on  tbe  contrary, 
think  that  the  case  last  cited  is  In  harmony 
with  our  flrst-mentloned  caae  on  the  subject. 
In  the  latter  case  the  court  held  that  the  giv- 
ing of  the  notice  as  required  by  the  policy 
was  a  condition  precedent  to  cancellation. 
The  court  Held,  in  effect,  that  where  a  pol- 
icy of  Insurance  provides  that  It  may  be  can- 
celed upon  notice  to  the  Insured,  notice  by 
the  company  to  Its  own  agent  to  cancel  the 
policy  Is  ineffective  as  a  cancellation,  in  the 
absence  of  authority  to  the  agent  from  the 
insured  to  act  for  him  in  receiving  notice  of 
cancellation  and  in  procuring  other  insur- 
ance. Thus  it  will  be  seen  that  the  case  is 
directly  in  line  with  the  first-mentioned  case. 
Other  cases  than  those  cited  in  Phceniz  Ins. 
Co.  v.  State,  supra,  sustaining  the  rule  that  a 
general  Insurance  agency,  representing  sev- 
eral companies  with  authority  to  act  upon 
applications  and  issue  policies,  as  well  as 
cancel  the  same,  may  also  act  as  the  agent 
of  the  Insured  in  waiving  notice  of  cancel- 
lation, and  in  accepting  a  delivery  of  a  new 
policy  when  substituted  for  the  one  cancel- 
ed, are  Hamm  Realty  Co.  New  Hampshire 
Fire  Ins.  Co.,  80  Minn.  139,  83  N.  W.  41,  and 
cases  cited ;  and  Johnson  v.  North  British  & 
Mercantile  Ins.  Co.,  66  Ohio  St  6,  63  N.  EL 
610,  and  cases  cited. 

It  is  said  that  such  a  business  arrange- 
ment is,  in  many  cases,  adopted  by  firms  and 
corporations  in  towns  and  cities,  and  is  ben- 
eficial both  to  the  underwriters  and  the  par- 
ties Insured,  adding  to  the  business  of  the 
one  and  relieving  the  other  from  anxiety  re- 
garding the  expiration  and  replacement  of 
risks.  It  follows,  therefore,  that  the  court 
did  not  err  in  refusing  to  instruct  a  verdict 
for  the  defendant. 

[3]  It  is  also  insisted  that  the  Judgment 
should  be  reversed  because  the  defendant  had 
written  to  the  firm  of  which  Kelly  was  a 
member,  notifying  them  not  to  issue  any 
more  policies  In  towns  off  of  a  line  of  rail- 
road. As  we  have  already  seen,  Kelly's  firm 
had  authority  to  Issue  and  deliver  policies  of 
insurance  for  the  defendant,  and  the  defend- 
ant could  not  send  its  agents  forth  with  au- 
thority to  issue  policies  and  deliver  them  to 
applicants  for  insurance  and  at  the  same 
time  limit  their  authority  by  private  Instruc- 
tions. Where  an  agent  does  anything  with- 
in the  real  or  apparent  scope  of  his  author- 
ity, It  is  as  much  the  act  of  the  principal  as 
if  done  by  the  principal  himself.  People's 
Fire  Ins.  Ass'n  of  Ark.  v.  Goyne,  70  Ark.  315, 
96  S.  W.  365,  16  D.  R.  A.  (N.  S.)  1180,  9  Ana 
Cas.  373;  New  Hampshire  Fire  Ins.  Co.  v. 
Blakely,  97  Ark.  667, 134  S.  W.  926. 

[4]  It  is  also  contended  that  the  judgment 
should  be  reversed  because  the  judgment  was 
for  a  greater  amount  than  that  warranted 
by  the  evidence.  It  will  be  remembered  that 
the  insurance  on  the  stock  of  goods  was  $2,- 


350,  and  that  on  the  office  furniture  and  fix- 
tures was  $150.  The  court  by  its  first  instruc- 
tion authorized  the  Jury  to  find  for  the  plain- 
tiff in  the  sum  of  $150  on  the  building.  This 
was  error  because  this  Insurance  was  on  the 
office  furniture  and  fixtures,  and  not  on  the 
building.  This  error,  however,  does  not  call 
for  a  reversal  of  the  judgment,  because  It  can 
be  cured  by  a  remittitur.  It  Is  conceded  by 
counsel  for  plaintiff  that  this  should  be  done, 
and  that  tbe  attorney's  fee  and  penalty  pro- 
vided for  by  the  statute  should  not  be  recov- 
ered because  of  this  error.  A  remittitur  Is 
ordered  entered  for  the  amount  of  $150  and 
the  penalty  and  attorney's  fees,  amounting  to 
$550.  The  undisputed  proof  shows  that  the 
fire  occurred  without  any  fault  on  the  part 
of  the  Insured,  and  that  a  three-fourths  val- 
uation of  the  goods  destroyed  amounted  to 
the  face  of  the  policy.  So  judgment  will  be 
entered  here  for  the  face  of  the  policy  and 
accumulated  Interest  which  will  amount  to 
$2,483.75. 
It  Is  so  ordered. 


DE  YAMPERT  v.  MANLEY.  (No.  121.) 
(Supreme  Court  of  Arkansas.  Jan.  29,  1917.) 

1.  Trusts  «=»110— Agreement  to  Purchase 
Land  fob  Another— Evidence. 

A  decree  finding  that  appellant,  claiming 
land  under  mortgage,  agreed  to  purchase  at  fore- 
closure sale  part  of  land  for  appellee  who  claim- 
ed adversely,  Mid  not  supported  by  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  |  160.] 

2.  Appeal  and   Ebbob  <9=»854(2)— Affirm- 
ance of  Decree. 

A  decree  should  be  affirmed  if  the  chancel- 
lor reached  the  correct  result,  although  the 
grounds  upon  which  it  is  based  are  untenable. 

[Ed.  Note1.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  8408-3410.] 

3.  Appeal  and  Ebbob  <S=>82(5)— Final  De- 
cbee. 

The  confirmation  of  a  judicial  sale  is  a  final 
decree  from  which  appeal  may  be  taken. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  381.] 

4.  Mortgages  <£=416— Foreclosure  '  Sale- 
Confirmation— Necessity  of  Revival. 

Where  an  adverse  claimant  died  before  con- 
firmation of  mortgage  foreclosure  sale'  and  no 
revival  was  had  against  his  successors,  a  valid 
order  of  confirmation  could  not  be  entered  and 
his  successors  were  not  foreclosed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  1225,  1226.] 

5.  Mortgages  «=»526(1)— Foreclosure  Sale 
— Necessity  of  Confirmation. 

A  mortgage  foreclosure  sale  is  not  complete 
until  the  order  of  confirmation  is  entered,  which 
is  a  judicial  act. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §S  1530,  1531.] 

6.  Mortgages  <£=»76  —  Foreclosure  by  Ac- 
tion—Abatement— Statute. 

Kirby's  Dig.  g  6322,  providing  that,  "after 
a  conveyance  is  ordered"  in  mortgage  foreclosure 
sale,  order  reviving  tbe  cause, upon  death  of  the 
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party  ia  not  necessary,  does  not  apply  where 
death  occurs  before  confirmation  of  sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Gent.  Dig.  §§  1225,  1226.] 

7.  Mobtoaoeb  <&=>502  —  Void  Fobkclosube 
Decree— Conclusiveness. 

Where  original  foreclosure  decree  ordered 
sale  for  cash,  contrary  to  Kirby's  Dig.  §  6236, 
and  a  later  decree  was  entered  in  the  lifetime 
of  the  adverse  claimant,  ordering  sale  under 
the  terms  of  former  without  specifying  them, 
the  adverse  claimant  was  not  bound  by  its 
terms  and  was  not  obliged  to  appeal  therefrom, 
and,  where  there  was  no  valid  confirmation  of 
sale  because  not  revived  as  to  his  successors, 
sale  was  properly  set  aside. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  1470,  1488.] 

8.  Mobtoaoeb  «3=»526(7)— Fobeclosube  Sale 
—Con»ibmation— Cubing  Ibbeoulabities. 

A  valid  confirmation  of  a  mortgage  fore- 
closure sale,  where  not  made  in  direct  conflict 
with  statute,  will  cure  irregularities  in  the 
manner  of  sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  g  1584.] 

9.  mobtgages  <£=>528(2)— fobeclobube  sale 
— Vacation — Noncompliance  with  Stat- 
ute. 

Where  a  mortgage  foreclosure  sale  is  made 
in  direct  conflict  with  terms  of  the  statute,  it 
is  the  court's  duty  to  disapprove  the  report  and 
reject  the  sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §  1583.] 

10.  Mobtoaoeb  <S=»B26(8)— Foreclosure  bt 
Action— Estoppel. 

In  view  of  the  evidence  showing  that  appel- 
lee, claiming  adversely  to  a  mortgage,  did  not 
consent  to  foreclosure  sale  and  asserted  his 
rights  before  expiration  of  statute  of  limita- 
tions, held,  he  was  not  estopped  to  assert  in- 
validity of  order  of  confirmation. 

11.  Mobtoaoeb  <s=>548— Fobeclosube  Sale- 
Action  to  Set  Abide— Rents  and  Pbofits. 

In  an  action  to  set  aside  mortgage  fore- 
closure sale,  a  decree  charging  appellant  with 
rents  and  profits,  where  he  took  possession 

Erematurely  and  there  had  been  no  valid  con- 
rmation  of  sale,  was  proper. 
[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §  1566.] 

12.  Mobtoaoeb  <8=»528(10)  —  Fobeclosube 
Sale— Action  to  Set  Aside— Findings. 

In  an  action  to  set  aside  a  mortgage  fore- 
closure sale,  where  appellant  had  taken  posses- 
sion of  the  property  prematurely,-  the  finding 
as  to  amount  of  rents  with  which  he  was  charge- 
able held  not  contrary  to  preponderance  of  tes- 
timony. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  §§  1543-1548.] 

Appeal  from  Ashley  Chancery  Court;  Z.  T. 
Wood,  Chancellor. 

Action  by  D.  I.  Manley  against  W.  B.  De 
Yampert  to  set  aside  mortgage  foreclosure 
sale.  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

G.  P.  George  and  Thos.  Compere,  both  of 
Hamburg,  and  Coleman  &  Lewis  and  T.  D. 
Crawford,  all  of  Little  Rock,  for  appellant 
Henry  &  Harris,  of  Monticello,  for  appellee. 

McCULLOCH,  C.  J.  J.  B.  Gabe  owned  a 
tract  of  land  in  Ashley  county,  Ark.,  de- 


scribed as  the  north  fractional  half  of  the 
northeast  quarter  of  section  10,  township  19 
south,  range  5  west  and  mortgaged  the  same 
to  the  American  Freehold  Mortgage  Company 
to  secure  indebtedness  evidenced  by  notes 
which  were  assigned  by  the  mortgagee  to  Wil- 
liam Gaines,  and  the  latter  Instituted  pro- 
ceedings in  the  chancery  court  of  Ashley 
county  to  foreclose  the  mortgage.  A  consent 
decree  was  entered  by  the  chancery  court  on 
December  15,  1906,  and  said  lands  were  con- 
demned for  sale  by  a  commissioner  of  the 
court;  the  sale  being  ordered  for  cash.  By 
agreement  between  the  respective  parties  to 
the  decree,  the  sale  was  deferred,  and  in  the 
year  1907  Aaron  Robertson  filed  his  inter- 
vention in  the  cause,  alleging  that  he  had 
purchased  the  south  half  of  said  tract  from 
one  Moats,  who  was  the  owner  at  the  time, 
and  received  a  title  bond  and  was  put  in  pos- 
session. Robertson  claimed  title  to  the  last- 
mentioned  portion  of  the  mortgaged  land, 
but  a  decree  was  rendered  which  in  effect  ad- 
judicated his  title  to  be  superior  to  that  of 
Gabe  but  subordinate  to  the  mortgage  upon 
which  the  original  foreclosure  decree  had 
been  rendered. 
The  decree  of  the  court  was  that: 

"As  against  the  plaintiffs,  Benjamin  Graham, 
trustee,  and  William  Gaines,  assignee,  that 
under  the  decree  heretofore  rendered  in  their 
favor  against  J.  B.  Gabe  and  wife,  they  shall 
first  have  sold  the  north  half  of  said  land,  and 
if  same  is  not  sufficient  to  satisfy  said  decree 
that  he  then  have  sold  the  south  half.  That  as 
between  Gabe  and  Robertson,  Robertson  has 
paid  for  the  south  half  of  said  land  and  has 
held  the  same  for  more  than  twenty  years, 
claiming  the  same  absolutely  as  his  own  against 
the  world,  and  has  valid  title  thereto  as  against 
said  Gabe." 

The  decree  then  proceeded  to  divest  the  ti- 
tle to  the  south  half  of  said  tract  out  of  Gabe 
and  vest  the  same  in  the  said  Aaron  Robert- 
son. The  last-mentioned  decree  was  rendered 
November  24,  1908. 

Robertson  died  in  December,  1910,  in  pos- 
session of  the  land  and  leaving  his  last  will 
and  testament  devising  the  land  to  appellee 
Manley.  On  March  12,  1912,  there  having 
been  no  sale  under  the  decree,  the  court,  on 
motion  of  the  original  plaintiff,  made  an  or- 
der discharging  the  commissioner  theretofore 
appointed,  on  account  of  removal  from  the 
state,  and  appointed  another  commissioner  in 
his  stead,  and  ordered  him  to  sell  the  whole 
of  the  tract  mentioned  in  the  decree  "in  the 
manner  prescribed  in  the  decree  of  this 
court"  rendered  in  the  year  1906.  That  order 
was  made  without  revivor  of  the  cause  and 
without  the  appellee  having  been  brought  in- 
to the  cause  in  any  manner.  The  commis- 
sioner last  appointed  proceeded  at  once  to  sell 
the  land  in  accordance  with  the  terms  of  the 
original  decree — that  is  to  say,  for  cash — and 
sold  at  public  sale  to  appellant  W.  B.  De 
Yampert,  and  made  his  report  at  the  Novem- 
ber term,  1911,  of  the  court,  and  the  report 
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was  confirmed,  still  without  revivor  and  with- 
out the  appearance  of  appellee.  The  price 
paid  by  appellant  was  $895  for  the  north  half 
of  said  tract,  which  was  known  as  the  Qabe 
land,  and  1300  for  the  south  half  of  the  tract, 
known  as  the  Robertson  land.  The  commis- 
sioner executed  a  deed  to  appellant  pursu- 
ant to  the  order  of  the  court,  which  deed  was 
duly  approved  by  the  court,  and  appellant 
has  been  In  possession  of  the  land  under  the 
commissioner's  deed  since  that  time. 

On  May  11,  1915,  appellee  instituted  the 
present  proceeding  by  filing  a  complaint  which 
he  termed  a  "bill  to  review  and  set  aside  the 
former  orders  of  the  Ashley  chancery  court," 
and  appellant  was  made  defendant  The 
prayer  of  the  complaint  was  that  "the  order 
of  sale,  decree  of  foreclosure,  order  of  re- 
vlvorship,  sale,  and  commissioner's  deed  be 
set  aside,  canceled,  and  held  for  naught  as  a 
cloud  on  plaintiff's  title  In  so  far  as  same 
affect  the  south  half  of  the  fractional  north 
half  of  the  northeast  quarter  of  section  10," 
etc.,  and  that  his  title  to  the  land  under  the 
last  will  and  testament  of  Robertson  be  quiet- 
ed as  against  the  defendant  W.  B.  De  Yam- 
pert.  The  former  proceedings  were  set  forth 
In  the  complaint,  and  It  was  alleged  that  the 
commissioner's  sale  and  deed  thereunder 
were  void  for  the  reason  that  there  had  been 
no  order  of  revivor  after  the  death  of  Rob- 
ertson, that  the  commissioner  made  the  sale 
prematurely  without  awaiting  the  time  pre- 
scribed in  the  original  decree,  and  for  the 
further  reason  that  the  sale  was  made  for 
cash  contrary  to  the  terms  of  the  statute. 
Appellee  also  alleged  that  appellant  had  been 
in  possession  of  the  land  and  receiving  the 
rents  and  profits  thereof  to  the  amount  of 
$200  per  annum,  .which  was  more  than  suffi- 
cient to  reimburse  appellant  for  the  amount 
he  had  paid  for  this  portion  of  the  land. 

Appellant  answered  the  complaint,  deny- 
ing the  allegations  with  reference  to  the 
ownership  of  the  land  by  appellee,  and  plead- 
ing estoppel  and  laches  on  the  part  of  ap- 
pellant by  standing  by  without  objections 
and  permitting  appellant  to  purchase  the 
land  at  the  sale.  The  cause  was  heard  by 
the  court  upon  the  record  of  the  original 
proceedings  and  the  depositions  of  witness- 
es. The  court  found  that  appellee  was  the 
owner  of  the  land  under  the  devise  from 
Robertson,  that  appellant  had  purchased  the 
land  at  the  sale  for  appellee  Hanley,  and 
should  be  treated  as  the  holder  of  the  legal 
title  in  trust  for  the  latter,  and  should  ac- 
count for  the  rents  and  profits  as  a  credit 
against  the  purchase  price.  It  was  decreed 
that  "the  defendant  be  credited  with  the  pur- 
chase price  of  said  lands,  $300,  and  Interest 
thereon  at  10  per  cent,  per  annum  from  date 
of  purchase  and  be  charged  with  rent  from 
the  time  he  went  into  possession  until  Jan- 
uary 1,  1917,  with  interest;  said  purchase 
price  and  Interest  being  exactly  equal  to  said 
rentals  for  said  five  years  and  interest,"  and 


that  appellee  pay  to  appellant  all  the  taxes 
previously  paid  by  him,  .with  interest,  and 
that  upon  the  payment  of  same  the  title  to 
the  south  half  of  said  tract  be  divested  out 
of  appellant  and  vested  in  appellee.  An  ap- 
peal to  this  court  has  been  duly  prosecuted. 

[1]  It  is  insisted  on  behalf  of  appellant 
that  there  was  no  allegation  in  the  complaint 
upon  the  Issue  decided  by  the  court  in  favor 
of  appellee,  and  that  there  Is  no  proof  to  sus- 
tain the  finding  of  the  court  to  the  effect  that 
appellant  had  agreed  to  purchase  the  land 
for  appellee,  and  that  the  court  erred  In 
treating  the  pleadings  as  amended  to  conform 
to  the  proof  on  which  the  court  based  its  find- 
ing and  decree  in  favor  of  appellee.  We 
agree  with  appellant  that  there  is  not  suffi- 
cient proof  in  the  record  to  justify  a  finding 
in  appellee's  favor  on  that  Issue.  There  is 
no  proof  at  all  that  appellant  agreed  before 
the  sale  to  purchase  the  land  for  appellee 
so  as  to  bring  the  case  within  the  decision 
of  this  court  holding  that  a  trust  is,  under 
those  circumstances,  created.  Btrosner  v. 
Carroll,  187  S.  W.  1057. 

[1-9]  However,  counsel  for  appellee  defend 
the  decree  on  another  ground,  which  we  will 
proceed  to  consider;  for,  If  the  chancellor 
reached  the  correct  result,  the  decree  should 
be  affirmed,  even  though  the  grounds  upon 
which  it  Is  based  are  untenable.  The  con- 
tention is  that  the  sale  by  the  commissioner 
for  cash,  instead  of  on  a  credit  as  prescrib- 
ed by  statute,  renders  the  sale  void  or  void- 
able, and  that  there  has  been  no  valid  con- 
firmation for  the  reason  that  the  cause  was 
not  revived  after  the  death  of  Robertson. 
We  are  of  the  opinion  that  the  ground  thus 
stated  Is  well  taken,  and  that  for  that  rea- 
son the  decree  of  the  chancellor  reached  the 
correct  result.  It  has  been  decided  by  this 
court  that  a  confirmation  of  a  judicial  sale 
is  a  final  decree  from  which  an  appeal  may 
be  prosecuted.  Bank  of  Pine  Bluff  v.  Levi, 
90  Ark.  166,  118  S.  W.  250.  It  necessarily 
follows,  therefore,  that  an  order  of  revivor 
in  case  of  the  death  of  the  defendant  in  the 
decree  is  essential  to  a  valid  order  of  con- 
firmation. In  other  .words,  when  the  orig- 
inal defendant  is  severed  from  the  cause  by 
death,  his  successors  to  the  title  by  Inherit- 
ance or  otherwise  must  be  brought  In  by  an 
order  of  revivor  before  their  rights  can  be 
foreclosed.  This  follows  as  a  necessary  con- 
sequence, because  the  sale  Is  not  complete  un- 
til the  order  of  confirmation  is  rendered, 
which  is  a  judicial  act. 

The  authorities  on  this  subject  outside  of 
this  state  are  not  altogether  in  harmony  on 
the  question,  but  our  decisions  as  far  as  they 
go  tend  to  support  that  view.  Cunningham 
r.  Burk,  45  Ark.  287 ;  Anglln  v.  Cravens,  76 
Ark.  122,  88  S.  W.  833.  The  Kentucky  Court 
of  Appeals  has  expressly  held  In  several 
cases  that  an  order  of  confirmation  made 
after  the  death  of  the  defendant,  and  without 
revivor  as  against  the  heirs,  was  void,  and 
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that  no  rights  were  acquired  under  the  con- 
firmed Bale.  Murphy  v.  Fryer,  1  Ky.  Law 
Rep.  348;  Wheatley  v.  Hay's  Heirs,  6  Ky. 
Law  Rep.  517;  Forst  v.  Davis,  101  Ky.  348, 
41  3.  W.  27.  The  last  case  cited  above  is  di- 
rectly in  point,  and  the  court  there  said : 

"Where  a  defendant,  whose  land  has  been 
sold  under  decree,  dies  before  the  sale  is  con- 
firmed, an  order  of  confirmation  entered  upon 
an  order  of  revivor  against  the  widow  and  heirs, 
entered  within  six  months  after  the  death  of 
the  defendant,  is  void,  and  the  commissioner's 
deed  passes  no  title." 

[(]  Appellant  relies  upon  the  following 
statute  of  this  state  in  support  of  the  con- 
tention that  an  order  of  revivor  is  unneces- 
sary: 

"After  a  conveyance  is  ordered  or  adjudged, 
if  any  of  the  parties  shall  die,  it  shall  not  be 
necessary  to  revive  the  action,*  but  the  con- 
veyance, in  pursuance  of  the  judgment  or  or- 
der, shall  be  effectual  to  pass  the  title,  notwith- 
standing the  death  of  any  of  the  parties." 
Kirby's  Digest,  §  6322. 

This  statute,  it  will  be  observed,  applies 
only  to  a  case  where  a  conveyance  has  been 
ordered,  and  it  has  no  application  to  a  ques- 
tion of  revivor  before  confirmation.  Our  con- 
clusion, therefore,  is  that,  in  view  of  the  ef- 
fect of  an  order  of  confirmation,  it  is  neces- 
sary that  the  parties  in  interest  be  before 
the  court,  and  that,  If  the  original  defend- 
ant dies  before  the  confirmation,  it  is  nec- 
essary to  revive  the  action  In  the  name  of 
the  successors  to  the  title  and  bring  them  in 
so  as  to  give  them  an  opportunity  to  be 
heard. 

[7]  It  is  also  contended  in  behalf  of  ap- 
pellant that  the  second  decree  rendered  in 
the  lifetime  of  Robertson  was  in  fact  in  ac- 
cordance with  the  terms  of  the  original 
decree,  and  ordered  a  sale  for  cash,  and 
that  that  irregularity  cannot  be  taken  ad- 
vantage of,  as  there  was  no  appeal  by  Rob- 
ertson from  that  decree.  It  must  be  said, 
however,  in  answer  to  that  contention,  that 
counsel  for  appellant  are  mistaken,  we  think, 
as  to  the  effect  of  that  decree.  It  is  true 
the  decree  ordered  a  sale  of  the  land  "un- 
der the  decree  heretofore  rendered,"  but 
it  did  not  specify  the  terms  of  the  sale,  and 
Robertson  was  not  bound  by  the  erroneous 
direction  in  the  former  decree  as  to  the  terms 
of  the  sale.  The  effect  of  the  decree  was  not 
to  make  it  a  consent  decree,  as  contended  by 
appellant,  nor  was  Robertson  bound  to  ap- 
peal from  It  If  he  had  done  so,  he  could 
not  have  secured  a  reversal  on  the  ground 
that  It  ordered  a  sale  upon  terms  in  con- 
flict with  the  direction  of  the  statute,  as 
the  decree  did  not  make  such  a  direction. 
The  statute  itself  (Kirby's  Digest,  I  6236) 
prescribes  the  minimum  period  of  credit  on 
foreclosure  sales,  and  the  decree,  -  being  si- 
lent as  to  the  terms,  must  be  construed  with 
reference  to  the  statute. 

[I,  •]  A  valid  confirmation  would  have  cur- 
ed the  irregularity,  but  a  sale  in  direct  con- 
flict with  the  terms  of  the  statute  in  this 


respect  should  not  be  confirmed.  It  was  the 
duty  of  the  court  to  disapprove  the  report 
and  reject  the  sale  when  it  was  shown  that 
it  had  not  been  made  in  compliance  with 
the  express  directions  of  the  statute.  We 
must  treat  the  sale  therefore  as  unconfirm- 
ed, there  having  been  no  valid  order  of 
confirmation;  and  it  follows  that  the  court 
was  correct  in  setting  aside  the  sale,  but 
the  decree  should  be  based  upon  the  fact 
that  the  sale  had  not  been  made  in  con- 
formity with  the  directions  of  the  statute. 

[10]  Appellee  is  not  estopped  to  assert  the 
invalidity  of  the  order  of  confirmation.  He 
did  not,  according  to  the  proof,  consent  to 
the  sale  or  encourage  appellant  to  purchase 
the  land.  All  that  occurred  between  the 
parties,  according  to  the  proof,  was  after  the 
sale  was  made,  and  appellee  has  done  noth- 
ing upon  which  the  doctrine  of  estoppel  may 
be  invoked.  He  merely  wafted  a  time  not 
sufficient  for  the  statute  of  limitations  to 
bar  his  rights. 

[11]  The  chancellor  was  also  correct  In 
charging  appellant  with  rents  and  profits,  as 
he  took  possession  prematurely  and  there 
has  been  no  valid  confirmation  of  the  sale. 

[12]  The  finding  of  the  chancellor  as  to 
the  amount  of  the  rents  is  not  against  the 
preponderance  of  the  testimony. 

We  say  nothing  about  the  form  of  the 
proceedings  in  which  the  remedy  is  sought 
by  appellee,  nor  the  forum  chosen,  for  the 
reason  that  no  question  is  raised  here  con- 
cerning those  matters. 

Decree  affirmed. 


GIRSON  v.  LOWER  RUNNING  WATER 
DRAINAGE  DIST.  et  al.   (No.  123.) 

(Supreme  Court  of  Arkansas.    Jan.  29,  1917.) 

1.  Drains  «j=>14(3)  —  Proceedings  fob  In- 
corporating Drainage  District  —  Va- 
lidity. 

Under  Acts  1909,  p.  829,  as  amended  by 
Acts  1911,  p.  193,  providing  that,  when  three 
or  more  owners  of  real  property  within  a  pro- 
posed drainage  district  petition  the  county  court 
to  establish  a  drainage  district  to  embrace  then- 
property,  after  report  of  the  engineer,  the 
county  clerk  shall  give  notice  by  publication  for 
two  weeks,  calling  upon  all  persons  owning 
property  within  said  district  to  appear  before 
the  court  on  some  day  to  be  fixed  by  the  court, 
to  show  cause  in  favor  or  against  the  estab- 
lishment of  said  district,  an  order  of  the  county 
court  establishing  a  drainage  district,  where 
publication  of  the  notice  was  not  made  on  order 
of  court  fixing  the  date  of  hearing,  was  void. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  i  5.] 

2.  Drain 8  «}=»14(2)— Drainage  Disteict— Es- 
tablishment —  Assessment  —  Liability  of 
Property  Owners. 

Property  owners  whose  land  is  assessed  for 
the  establishment  of  a  drainage  district  have  a 
right  to  disregard  a  notice  fixing  a  hearing  un- 
less the  order  of  the  court  fixing  the  date  there- 
of was  first  made. 

[Ed.  Note.— For  other  cases,  see  Drains,  Gent 
Dig.  {  5.] 
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3.  Dbainb  $3914(4)  —  Drainage  Dibtbict  — 
establashmskt  —  abse88m3nt  — '  liability 
or  Pbopebty  Ownebs. 

Proceedings  authorized  wider  Acta  1909, 
p.  829,  as  amended  by  Acta  1911,  p.  193,  are 
special  and  out  of  the  course  of  common-law 
proceedings,  and  no  presumption  can  be  indulg- 
ed as  to  jurisdictional  matters  which  may  he 
inquired  into  either  directly  or  collaterally. 
[Ed.  Note.— For  other  cases,  see  Drains,  Cent 

Dig.  i «.] 

4.  Dbainb  <8=»14(3)  —  Dbainage  District  — 
Establishment  —  Assessment  Liability 
or  Property  Ownebs—  "Cotjbt." 

Under  Acts  1909,  p.  829,  as  amended  by  Acts 
1911,  p.  193,  the  word  "court"  means  the  judge 
sitting  as  a  court,'  and  not  in  vacation,  and  his 
oral  direction  setting  date  of  hearing  is  of  no 
effect. 

'  [Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  t  6. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Court.] 

6.  Dbainb  «s»14(3)  —  Dbainaob  District  — 
establjbhkbnt  —  asse88ment  —  liability 
of  Property  Ownebs. 
Under  Acts  1909,  p.  829,  as  amended  by 
Acts  1911,  p.  193,  the  mere  fact  that  a  delay 
to  one  of  the  quarterly  terms  of  the  court  would 
result  if  the  judge  could  not,  in  vacation,  order 
the  hearing,  does  not  require  that  an  oral 
order  by  the  judge"  in  vacation  be  held  sufficient. 
[Ed.  Note.— For  other  cases,  see  Drains,  Cent 

Dig.  I  M 

Appeal  from  Lawrence  Chancery  Court; 
Geo.  T.  Humphries,  Chancellor. 

Action  by  H.  K.  Gibson  against  the  Lower 
Running  Water  Drainage  District  and  oth- 
ers. Decree  for  defendants,  and  plaintiff 
appeals.  Reversed  and  remanded,  with  di- 
rections. 

Appellant,  pro  se.  W.  A.  Cunningham,  of 
Walnut  Ridge,  for  appellees. 

McCULLOCH,  C.  J.  Appellant  is  the  own- 
er of  land  within  the  boundaries  of  a  drain- 
age district  in  Lawrence  county  known  as 
the  Lower  Running  Water  drainage  district, 
and  he  Instituted  this  action  in  the  chancery 
court  of  Lawrence  county  to  prevent  the  Im- 
position of  assessments  on  his  land.  The  dis- 
trict was  organized  In  the  year  1915,  pursu- 
ant to  the  terms  of  the  act  of  May  27,  1909 
(Acts  of  1909,  p.  829),  as  amended  by  the 
act  of  April  28,  1911  (Acts  of  1911,  p.  193). 
It  is  contended  that  the  county  court  never 
acquired  jurisdiction  because  the  publication 
of  the  notice  to  property  owners  was  not 
based  on  an  order  of  the  county  court  fixing 
a  day  for  the  hearing.  The  act  of  1911  pro- 
vides that: 

"When  three  or  more  owners  of  real  property 
within  a  proposed  district  shall  petition  the 
county  court  to  establish  a  drainage  district  to 
embrace  their  property,  describing  generally  the 
region  which  it  is  intended  shall  he  embraced 
within  the  district,  •  •  •  it  shall  be  the 
duty  of  the  county  court  to  enter  upon  its  rec- 
ords an  order  appointing  an  engineer  to  be 
selected  by  the  petitioners;"  that  "said  engineer 
shall  forthwith  proceed  to  make  a  survey  and 
ascertain  the  limits  of  the  region  which  would 
be  benefited  by  the  proposed  system  of  drainage; 


and 1  such  engineer  shall  file  with  the  county 
clerk  a  report  showing  the  territory  which  will 
be  benefited  by  the  proposed  improvement,  and 
giving  a  general  idea  of  its  character  and  ex- 
pense, and  making  such  suggestions  as  to  the 
size  of  the  drainage  ditches,  and  their  location 
as  he  may  deem  advisable." 

The  statute  then  farther  provides  as  fol- 
lows: 

"The  county  clerk  shall  thereupon  give  notice 
by  publication  for  two  weeks  in  some  newspaper 
published  and  having  a  general  circulation  in 
the  county,  calling  upon  all  persons  owning 
property  within  said  district  to  appear  before 
the  court  on  some  day  to  be  fixed  by  the  court, 
to  show  cause  in  favor  or  against  the  estab- 
lishment of  said  district  At  the  time  named  in 
said  notice,  said  county  court  shall  meet  and 
hear  all  property  owners  within  the  proposed 
district  who  wish  to  appear  and  advocate  or 
resist  the  establishment  of  the  district  and  if 
it  deems  it  to  the  best  interest  of  the  owners  of 
real  property  within  said  district  that  the  same 
shall  become  a  drainage  district  under  the  terms 
of  this  act  it  shall  make  an  order  upon  its  rec- 
ords establishing  the  same  as  a  drainage  district 
subject  to  all  the  terms  and  provisions  of  this 
act*' 

It  is  undisputed  that  the  clerk  of  the  coun- 
ty court  gave  the  notice  prescribed  In  the 
statute  Just  quoted,  and  that  the  court  con- 
vened on  the  day  named  In  the  notice  and 
made  an  order  establishing  the  district,  but 
it  is  also  undisputed  that  the  county  court 
did  not  make  an  order  fixing  the  day  for  the 
hearing.  It  Is  contended  on  behalf  of  appel- 
lant that  the  notice  must  be  given  on  the  day 
previously  fixed  by  the  county  court,  and 
that  the  jurisdiction  of  the  court  to  make 
an  order  organizing  the  district  is  dependent 
upon  such  previous  order  of  the  court  fixing 
the  day  of  hearing  and  the  notice  published 
pursuant  to  that  order. 

[1]  We  are  of  the  opinion  that  the  argu- 
ment of  appellant  is  well  founded,  and  that 
the  order  of  the  county  court  establishing  the 
district  was  void  for  lack  of  jurisdiction.  It 
will  be  observed  Upon  a  consideration  of  the 
statute  that  the  proceedings  are  entirely  ex 
parte  until  the  notice  is 'published  and  the 
owners  of  property  in  the  district  are  thus 
given  an  opportunity  to  he  heard.  The  order 
of  the  court  fixing  the  day  and  the  publica- 
tion of  the  notice  is  necessary  in  order  to 
give  jurisdiction  to  hear  and  determine  the 
question  of  advisability  of  the  organization 
of  the  district.  It  is  perfectly  clear  from  the 
language  of  the  statute  that  the  day  for  the 
hearing  must  be  fixed  before  the  clerk  Is  au- 
thorized to  publish  the  notice,  because  the 
notice  specifying  the  particular  day  for  the 
hearing  cannot  he  given  until  that  day  has 
been  fixed,  and  It  is  equally  clear  that  the 
date  of  hearing  can  only  be  fixed  by  the 
court  The  statute  says  that  In  so  many 
words.  It  provides  that  the  notice  shall  call 
upon  all  persons  owning  property  in  the  dis- 
trict to  appear  on  a  day  "to  be  fixed  by  the 
court,"  and  that  at  the  time  named  In  the 
notice  "said  county  court  shall  meet  and 
hear  all  property  owners,"  etc 
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CI]  Since  we  conclude  that  the  statute  re- 
quires fixing  the  date  before  the  clerk  can 
publish  the  notice,  it  necessarily  follows  that 
a  notice  published  without  the  fixing  of  the 
day  is  void,  because,  as  before  stated,  the 
foundation  of  the  notice  is  the  order  of  the 
court  The  order  of  the  court  being  the  basis 
of  the  notice,  property  owners  have  a  right 
to  disregard  the  notice  unless  the  order  of 
court  has  first  been  made.  Gregory  v.  Bart- 
lett,  66  Ark.  80, 17  S.  W.  344. 

[8]  The  proceedings  authorized  under  the 
statute  are  special  and  out  of  the  course  of 
common-law  proceedings,  and  no  presumption 
can  be  Indulged  with  respect  to  jurisdictional 
matters,  and  the  question  of  Jurisdiction  may 
be  inquired  into  either  directly  or  collateral- 
ly. St  L.,  L  M.  4  8.  Ry.  Co.  v.  Dudgeon,  64 
Ark.  108,  40  S.  W.  786.  The  giving  of  the  no- 
tice prescribed  by  the  statute  and  the  order 
of  the  county  court  authorizing  it  are  essen- 
tial to  the  acquisition  of  Jurisdiction  over  the 
property  owners.  Drainage  District  v.  Terry, 
101  S.  W.  8. 

[4]  It  was  proved  in  the  hearing  below  that 
the  county  judge  In  vacation  gave  an  oral 
direction  to  the  clerk  to  publish  the  notice, 
and  it  Is  argued  that  the  word  "court"  In  the 
statute  means  judge,  and  that  the  order  made 
by  the  judge  in  vacation  was  sufficient  It 
is  true  that  under  some  circumstances,  when 
the  will  of  the  law  makers  Is  definitely  Indi- 
cated In  other  ways,  the  peculiar  phraseology 
in  which  it  is  expressed  may  be  disregarded, 
and  it  has  been  held  by  this  court  that  the 
word  "court"' may  sometimes  be  understood 
as  meaning  Judge.  Robertson  v.  Derrick,  113 
Ark.  40,  166  S.  W.  936.  There  is  nothing  in 
the  context  which  would  indicate  that  the 
lawmakers  used  the  word  "court"  in  any 
sense  other  than  its  technical  meaning. 
There  is  no  Indication  In  the  statute  that  It 
was  meant  to  confer  upon  the  judge  in  va- 
cation the  authority  to  make  the  order  fixing 
the  day  for  the  hearing,  for  it  speaks  of  the 
"court"  hearing  the  matter  in  the  same  con- 
nection with  the  use  of  the  word  "court"  with 
reference  to  fixing  the  day  of  notice,  thus  In- 
dicating that  the  same  word  was  ueed  both 
times  in  the  same  sense,  for  the  lawmakers 
could  not  be  understood  to  have  meant  that 
the  judge  in  vacation  should  hear  the  peti- 
tion. 

[6]  It  Is  earnestly  argued  that  the  incon- 
venience of  waiting  for  a  convening  of  the 
court,  after  the  filing  of  the  engineer's  report, 
leads  to  the  conclusion  that  the  lawmakers 
did  not  intend  to  require  that  delay,  and  that 
It  was  intended  that  the  clerk  might  give 
the  notice  without  waiting  for  the  order  of 
the  county  court  to  fix  the  day.  County 
courts  meet  quarterly  In  regular  session,  and 
the  delay  from  one  term  to  another  Is  not  so 
great  as  would  compel  the  conclusion  that  the 
lawmakers  necessarily  Intended  to  avoid  that 
much  delay.  At  any  rate,  It  does  not  present 
a  situation  which  necessarily  indicates  that 


by  the  use  of  the  word  "court"  It  was  intend- 
ed to  authorize  the  judge  in  vacation  to  make 
an  order. . 

The  jurisdictional  requirements  not  having 
been  complied  with,  it  follows  that  the  judg- 
ment of  the  county  court  establishing  the  dis- 
trict is  void.  The  decree  Is  therefore  revers- 
ed, and  the  cause  is  remanded,  with  direc- 
tions to  enter  an  order  in  accordance  with 
the  prayer  of  appellant's  complaint 


BLKINS  v.  MOORE.    (No.  163.) 

(Supreme  Court  of  Arkansas.    Feb.  6,  1017.) 

Appeal  and  Ebbob  <8=»260(1,  2).  263(1,  3)— 
Presentation  Below— Rulings  on  Evi- 
dence AND  INSTBUOTIONS. 

Error  cannot  be  predicated  on  the  action  of 
the  court  in  admitting  or  excluding  evidence, 
or  in  giving  or  refusing  instructions,  where  no 
exceptions  nave  been  saved  to  such  rulings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  1503-1509,  1511-1616, 
1618,  1520,  1522,  1523,  1626,  1629-1532.] 

Appeal  from  Circuit  Court,  Grant  County; 
W.  H.  Evans,  Judge. 

Action  by  J.  B.  Moore  against  M.  W.  El- 
kins.  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

.  E.  M.  Ross,  of  Sheridan,  for  appellant  Ap- 
pellee, pro  se. 

HUMPHREYS,  J.  This  suit  originated  in 
the  court  of  a  justice  of  the  peace  in  Grant 
county.  It  was  a  suit  on  a  plain  note  of 
hand  In  the  sum  of  $250  brought  by  appellee 
against  appellant.  No  defense  was  made  in 
the  Justice  of  the  peace  court  From  the 
Judgment  by  default  In  favor  of  appellee,  an 
appeal  was  prosecuted  to  the  Grant  circuit 
court  An  answer  was  filed  in  substance  to 
the  effect  that  the  note  was  executed  to  In- 
demnify appellee  for  any  loss  he  might  sus- 
tain on  the  sale  of  stock  In  the  Arkansas 
Farm  Loan  &  Trust  Company  which  appel- 
lant through  an  agent  had  sold  appellee, 
that  no  loss  was  sustained,  and  that  the  note 
had  been  fully  paid.  A  reply  was  filed  to 
the  answer.  The  cause  was  tried  on  the 
pleadings  and  evidence,  and  verdict  rendered 
in  response  to  a  peremptory  instruction  of 
the  court  for  $207.50,  with  6  per  cent  inter- 
est, and  judgment  rendered  accordingly.  Ap- 
pellee asked  two  Instructions,  Nos.  1  and  2, 
each  being  refused.  A  motion  for  a  new 
trial  was  filed,  and,  omitting  caption,  prayer, 
and  signatures,  is  as  follows: 

"Comes  the  defendant  M.  W.  BUdns,  and 
moves  the  court  to  set  aside  the  verdict  of  the 
jury  and  judgment  rendered  in  this  action  and 
grant  him  a  new  trial  herein,  and  for  cause  al- 
leges: 

"(1)  That  the  court  erred  in  giving  plaintiff's 
instruction  No.  1  to  the  jury  over  the  objections 
of  the  defendant. 

"(2)  That  the  court  erred  in  refusing  to  give 
defendant's  instruction  No.  1  to  the  jury. 

"(3)  That  the  court  erred  in  refusing  to  give 
defendant's  instruction  No.  2  to  the  jury.  , 
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"(4)  That  the  court  erred  In  allowing  the  wit- 
ness J.  B.  Moore  to  state  over  the  objections  of 
the  defendant  that  his  stock  in  the  Arkansas 
Abstract  Company  was  not  worth  60  cents  on 
the  dollar,  and  that  since  he  had  acquired  the 
same  offered  to  sell  it  at  a  discount,  and  had 
offered  the  defendant  25  cents  on  the  dollar  to 
sell  the  same  for  him,  and  in  refusing  to  ad- 
monish the  jury  on  the  request  of  the  defendant 
not  to  consider  such  testimony. 

"(5)  That  the  verdict  is  contrary  to  law. 

"(6)  That  the  verdict  is  contrary  to  the  evi- 
dence. 

"(7)  That  the  verdict  Is  contrary  to  both  the 
law  and  the  evidence." 

The  motion  for  a  new  trial  was  overruled, 
and  this  cause  is  here  on  appeal. 

No  exceptions  were  saved  to  the  giving  of 
the  peremptory  instruction  nor  to  the  refus- 
al to  give  Instructions  Nos.  1  and  2  asked  by 
appellant,  nor  to  the  admission  of  the  evi- 
dence set  out  in  the  fourth  ground  of  the 
motion  tor  a  new  trial. 

The  necessity  for  saving  exceptions  to  the 
action  of  the  court  in  admitting  or  excluding 
evidence,  or  In  the  giving  or  refusal  of  in- 
structions, has  become  an  established  rule  of 
practice  and  must  be  adhered  to.  White  Riv- 
er Ry.  Co.  v.  B.  ft  W.  Tel.  Co.,  81  Ark.  200, 
98  S.  W.  721;  Cammack  v.  Southwestern  Fire 
Ins.  Co.,  88  Ark.  606,  115  S.  W.  142;  Plum- 
lee  v.  Southwestern  Ry.  Co.,  86  Ark.  486, 
109  S.  W.  616;  Mitchell  t.  State,  86  Ark.  486, 
111  S.  W.  806. 

The  only  remaining  question  is  whether 
the  verdict  is  contrary  to  the  law  or  facts. 
There  is  ample  evidence  of  a  substantial  na- 
ture to  support  the  judgment  There  was 
proof  of  a  substantial  nature  to  establish  the 
fact  that  the  note  was  given  In  full  settle- 
ment of  all  matters  In  dispute  between  the 
parties.  There  was  also  sufficient  proof  to 
establish  that  the  correct  balance  due  on  the 
note  la  reflected  In  the  verdict  and  judgment 

The  Judgment  is  in  all  things  affirmed. 


CITIZENS'  BANK  v.  FAIR  WEATHER. 
(No.  108.) 

(Supreme  Court  of  Arkansas.    Jan.  22,  1917.) 

1.  Oumi  «=>320(3)— jury  Question— Bb> 

EVATOB  OPEBATOB. 

Where  defendant's  elevator  operator  failed 
to  warn  plaintiff,  aged  16  years,  and  the  only 
passenger  on  the  elevator,  of  the  danger  of  al- 
lowing his  foot  to  project  over  the  floor's  edge, 
negligence  was  a  Question  for  the  jury. 

2.  Carbikes  «=>847(2)— Injubt  on  Elevatob 
— conxribxjtokt  negligence— jubt  ques- 
TION. 

The  negligence  of  plaintiff,  aged  15  years,  in 
allowing  his  foot  to  project  over  the  edge  of  a 
moving  elevator  floor  was  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  81  1350,  1361, 1853,  1356,  1402.] 

3.  Cabbiebs  «=>347(2)— Assumption  or  Risk 
—Jury  Question. 

Whether  plaintiff,  /iged  15  years,  had  suffi- 
cient discretion  and  intelligence  to  appreciate 
the  danger  so  as  to  have  assumed  the  risk  in  al- 
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lowing  his  foot  to  project  beyond  the  floor  on 
a  moving  elevator  was  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  18  1350,  1351, 1855,  1356,  1402.] 

4.  Trial  <&=> 296(4,  6)— Instructions— Omis- 
sion—Cube  bt  Other  Instructions. 

An  instruction  in  a  personal  injury  case  is 
not  misleading  because  not  submitting  the  ques- 
tion of  plaintiffs  contributory  negligence,  where 
another  instruction  clearly  submitted  that  issue. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  709.] 

5.  Evidence  «=»474% —  Opinions  — Compe- 
tency op  Witness — Elevatob — Construc- 
tion. 

Allowing  a  witness  to  state  a  simple  method 
of  constructing  floor  beams  so  that  they  would 
have  shoved  back  plaintiff's  foot  when  coming 
in  contact  with  them  on  moving;  elevator  is  not 
erroneous  as  against  the  objection  that  witness 
was  not  an  expert,  especially  where  the  ques- 
tion of  faulty  construction  was  not  submitted 
to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2220-2233.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; W.  B.  Sorrells,  Judge. 

Action  by  J.  A.  Fairweather,  guardian  of 
Laurie  Fairweather,  against  the  Citizens' 
Bank.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Bridges  ft  Wooldrldge,  of  Pine  Bluff,  for 
appellant  A.  H.  Rowell,  of  Pine  Bluff,  for 
appellee. 

McCULLOCH,  C.  J.  Laurie  Fairweather, 
a  lad  between  14  and  15  years  of  age,  while 
ascending  In  an  elevator  to  one  of  the  upper 
floors  of  a  building  owned  by  the  defendant, 
the  Citizens'  Bank,  In  the  city  of  Pine  Bluff, 
received  personal  injuries,  and  through  his 
guardian  instituted  this  action  to  recover 
compensation.  His  father  also  sued  for  dam- 
ages on  account  of  the  loss  of  services,  etc., 
of  bis  son,  but  afterwards  dismissed  the  ac- 
tion, and  the  case  proceeded  to  a  trial  on  the 
complaint  of  the. Injured  boy. 

The  defendant  owned  an  office  building  in 
the  city  of  Pine  Bluff,  and  operated  a  passen- 
ger elevator  for  the  convenience  of  the  occu- 
pants of  the  building- and  those  who  came 
there  on  business.  Laurie  Fairweather  was 
a  messenger  boy*  for  a  telegraph  company, 
and  went  to  the  building  for  the  purpose  of 
delivering  a  message  to  one  of  the  occupants 
on  an  upper  floor.  He  entered  the  elevator, 
and  was  the  only  passenger,  and  stood  In 
front  of  the  door  by  the  side  of  the  elevator 
operator  as  the  elevator  ascended.  He  plac- 
ed his  foot  so  as  to  extend  it  over  the  floor 
of  the  elevator  a  slight  distance,  and  as  the 
elevator  ascended  his  foot  struck  against  the 
beam  of  the  second  floor  and  his  foot  was  se- 
verely Injured.  Negligence  of  the  defendant 
is  charged  in  so  constructing  the  elevator 
that  the  projecting  beam  could  strike  an  ob- 
ject extending  over  the  edge  of  the  floor  of 
the  elevator,  and  also  in  failing  to  warn  the 
boy  of  the  danger  of  extending  his  foot  over 
the  edge  of  the  elevator  floor.   There  was 
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an  answer  filed,  denying  each  of  the  allega- 
tions of  negligence  and  pleading  contributory 
negligence  and  assumption  of  risk  on  the 
part  of  the  plaintiff  himself.  There  was  a 
trial  of  the  cause  before  a  Jury,  and  a  verdict 
in  favor  of  the  plaintiff,  assessing  damages. 

[1]  The  case  went  to  the  Jury  solely  on  the 
question  of  negligence  of  the  operator  of  the 
elevator  In  failing,  to  warn  the  plaintiff  of 
the  danger  of  placing  his  foot  so  that  his 
toes  would  extend  over  the  edge  of  the  eleva- 
tor floor.  It  will  be  unnecessary,  therefore, 
to  discuss  the  question  whether  there  was 
any  negligence  in  the  construction  of  the  ele- 
vator. The  proof  adduced  by  the  defendant 
tends  to  show  that  the  elevator  cage  and 
shaft  were  constructed  In  the  same  manner 
aa  In  all  other  modern  buildings  of  the  coun- 
try, and  that  there  was  no  way  in  which  an 
incident  of  this  sort  could  be  provided 
against,  it  being  necessary  for  the  edge  of  the 
elevator  cage  to  pass  in  close  proximity  to 
the  beams  of  the  floors  of  the  building.  The 
evidence  shows  that  the  plaintiff  stood  near 
the  side  of  the  operator,  and  that  there  were 
no  other  passengers  in  the  elevator  at  the 
time,  and  this  state  of  facts  authorized  the 
jury  -in  drawing  the  Inference  of  negligence 
on  the  part  of  the  operator  in  failing  to  warn 
the  boy  of  the  danger  of  his  situation. 

[2,  3]  It  is  earnestly  contended,  however, 
that  the  undisputed  evidence  shows  that  the 
boy  was  Intelligent  and  was  in  a  position 
where  he  could  observe  the  danger,  and 
that  he  did  appreciate  it,  and  must  be  deem- 
ed as  a  matter  of  law  to  have  assumed  the 
risk.  After  careful  consideration  of  the  tes- 
timony, we  are  of  the  opinion  that  it  should 
not  be  said  that  It  was  an  assumption  of 
risk,  or  that  the  plaintiff  was  guilty  of  con- 
tributory negligence.  In  reaching  this  con- 
clusion,' of  course  the  immature  age  of  the 
plaintiff  must  be  considered,  for  the  situation 
was  such  that  a  person  of  mature  years 
would  be  deemed  to  have  assumed  the  risk. 
Plaintiff  had  equal  opportunity  with  the  op- 
erator of  observing  the  danger,  and  if  he  had 
been  on  an  equality  with  the  operator  in  point 
of  intelligence,  it  should  be  said  that  that 
which  constituted  negligence  on  the  part  of 
one  was  necessarily  negligence  On  the  part 
of  the  other,  but  they  were  not  equal  In  in- 
telligence, at  least  the  court  could  have  so 
found,  and  we  cannot  say  as  a  matter  of  law 
that  the  plaintiff  was  guilty  of  negligence  or 
that  he  assumed  the  risk.  He  states  in  his 
testimony  that  there  was  enough  light  for  him 
to  see,  and  that  if  he  had  looked  he  could 
have  seen  that  his  foot  would  strike  the 
beams  of  the  floors,  but  we  think  it  was  a 
question  for  the  Jury,  under  all  the  circum- 
stances, to  determine  whether  the  boy  was 
of  sufficient  discretion  and  intelligence  to 
appreciate  the  danger  so  as  to  be  held  to 
have  assumed  the  risk. 

Counsel  for  defendant  rely  upon  a  deci- 
sion of  the  Supreme  Court  of  North  Dakota  | 


(Derringer  v.  Tatley,  167  N.  W.  811),  where 
that  court  held  that  a  boy  14  years  of  age, 
who  bad  been  injured  by  thrusting  his  head 
through  an  opening  in  a  passenger  elevator, 
could  not  recover  on  account  of  his  own  con- 
tributory  negligence.  The  doctrine  of  that 
case  may  be  sound  without  necessarily  con- 
trolling the  one  now  before  us,  for  the  char- 
acter of  the  alleged  negligent  act  was  totally 
different.  It  might  well  be  said  that  for  a 
passenger  in  an  elevator  to  thrust  his  head 
through  an  opening  was  so  obviously  danger- 
ous that  a  child  of  immature  age  and  discre- 
tion would  be  bound  to  know  that  it  was 
dangerous,  and  to  know  and  appreciate  the 
danger;  but  it  would  be  different  in  testing 
his  conduct  with  reference  to  a  less  glaring 
danger,  such  as  allowing  his  toes  to  extend 
over  the  edge  of  the  elevator  floor.  The  con- 
clusion is  reached  that  the  court  properly 
left  it  to  the  Jury  to  determine  whether  or 
not  the  plaintiff  was  guilty  of  contributory 
negligence,  or  whether  he  assumed  the  risk 
of  the  danger. 

[4]  Defendant  objects  to  certain  instruc- 
tions of  the  court  in  submitting  to  the  Jury 
the  question  of  negligence  of  the  defendant 
In  falling  to  warn  the  boy  of  the  danger,  and 
permitting  the  plaintiff  to  recover  regardless 
of  his  own  contributory  negligence.  Two  in- 
structions were  objected  to  on  that  ground, 
but  one  of  them  very,  plainly  submitted  the 
question,  of  contributory  negligence,  and  when 
the  two  instructions  are  considered  together, 
it  cannot  be  said  that  they  ignored  that  ques- 
tion. St  L.,  1.  M.  &  S.  Ry.  Co.  v.  Rogers, 
93  Ark.  564,  126  S.  W.  375,  1190. 

[5]  The  only  other  assignment  of  error 
argued  in  the  brief  relates  to  the  ruling  of 
the  court  in  permitting  the  plaintiff's  father 
to  testify  concerning  the  construction  of  the 
elevator.  The  ground  of  the  exception  is 
that  the  witness  was  not  shown  to  be  an  ex- 
pert on  the  subject  It  Is  not  objected  to  on 
the  ground  that  the  subject-matter  did  not 
call  for  expert  testimony.  The  witness  ex- 
plained in  his  testimony  a  method  whereby 
the  floor  beams  could  be  constructed  so  as. to 
shove  the  foot  back  when  it  came  into  con- 
tact on  the  moving  elevator.  This  was  a 
matter  which  addressed  Itself  to  the  sound 
discretion  of  the  jury  to  determine  the  weight 
of  the  evidence,  and  the  plaintiff  was  entitled 
to  have  the  testimony  go  to  the  jury  for  what 
it  was  worth,  even  though  the  witness  was 
not  an  expert  builder  or  architect  His  sug- 
gestion was  so  simple  that  It  could  readily 
be  understood  by  the  jury,  so  that  If  found 
reasonable,  they  could  accept  it  in  deter- 
mining whether  or  not  there  was  negligent 
construction.  However,  the  charge  of  neg- 
ligent construction  was  abandoned  when  it 
came  to  the  submission  of  the  case  to  the 
Jury,  which,  as  before  stated,  was  solely  up- 
on the  question  of  negligence  of  the  eievator- 
man  in  falling  to  warn  the  plaintiff  of  his 
danger. 
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The  case  presents  a  close  question  on  the 
facts  as  to  contributory  negligence  and  as- 
sumption of  risk  on  the  part  of  the  plaintiff, 
but,  having  reached  the  conclusion  that  there 
was  enough  testimony  to  Justify  a  submis- 
sion of  those  questions  to  the  jury,  we  think 
that  the  record  Is  free  from  error,  and  that 
the  Judgment  should  be  affirmed.  It  is  so 
ordered.  _ »■ 

SMITH  v.  STATE.    (No.  180.) 
(Supreme  Court  of  Arkansas.    Jan.  20,  1017.) 

1.  Labceny  <s=>82— Pbosecution— Vbbdict. 

In  a  prosecution  under  Kirby's  Digest,  | 
1802,  for  stealing  growing  timber,  a  verdict, 
finding  defendant  "guilty  of  grand  larceny  (steal- 
ing timber)  as  charged  in  the  indictment"  will 
support  a  conviction,  there  being  no  variance  be- 
tween the  verdict  and  the  indictment. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  |S  205-207.] 

2.  Cbiminai,  IiAW  <&=1172(7) — Offenses— In- 
stbuctions. 

In  a  prosecution  under  Kirby's  Dig.  {  1902. 
'  declaring  that  any  person  who,  without  lawful 
authority,  shall  knowingly  enter  upon  any  lands 
and  shall  cat  down,  or  cause  to  be  cut  down, 
and  destroy  trees  of  the  value  of  more  than  $10 
shall  be  deemed  guilty  of  a  felony,  accused  can- 
not complain  of  an  instruction,  requiring  the 
jury  before  convicting  to  find  that  accused  stole 
the  timber  and  converted  it  to  his  own  use,  and 
that  the  value  exceeded  the  sum  of  $10,  on  the 
ground  that  the  jury  might  have  found  him 
guilty  of  stealing  timber  other  than  that  charg- 
ed in  the  indictment;  for  it' is  unnecessary,  to 
secure  a  conviction,  to  show  more  than  the  de- 
struction or  cutting  down  of  growing  trees. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  8160.] 

3.  Cbiminal  Law  «=»1169(3)  —  Appeal  — 
Harmless  Ebeob. 

In  a  prosecution  under  Kirby's  Dig.  |  1902, 
for  stealing  timber,  where  accused  admitted  that 
he  took  timber  from  the  lands  as  charged  in  the 
indictment,  as  well  as  other  timber  at  another 
time,  the  admission  of  such  evidence  was  not 
prejudicial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  3139.] 

4.  Labcent  <t=»55  —  Omims  —  Etiderot  — 
Sufficiency. 

In  a  prosecution  under  Kirby's  Dig.  (  1902, 
defining  the  offense  of  knowingly  and  willfully, 
without  authority,  entering  upon  the  lands  of 
another  and  cutting  down  or  destroying,  or  caus- 
ing to  cut  down,  trees,  evidence  held  sufficient  to 
warrant  a  conviction  at  most  showing  that  one 
whom  accused  knew  was  without  authority  au- 
thorized him  to  cut  the  trees. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  §§  152,  164,  165,  167-169.] 

Appeal  from  Circuit  Court,  Mississippi 
County;  R.  H.  Dudley,  Special  Judge. 

Gus  Smith  was  convicted  of  stealing  tim- 
ber, and  he  appeals.  Affirmed. 

D.  F.  Taylor,  of  Osceola,  for  appellant 
John  D.  Arbuckle,  Atty.  Gen.,  T.  W.  Campbell, 
Asst  Atty.  Gen.,  for  the  State. 

SMITH,  J.  [1]  Appellant  has  prosecuted 
this  appeal  to  secure  a  reversal  of  a  Judg- 
ment sentencing  him  to  a  term  of  one  year  in 
the  penitentiary  upon  a  conviction  for  steal- 
ing timber...  _ 


It  Is  insisted  that  there  is  a  variance  be- 
tween the  Indictment  and  the  verdict  The 
prosecution  was  had  for  a  violation  of  sec- 
tion 1902  of  Kirby's  Digest  and  the  verdict 
of  the  jury  was  in  the  following  language: 

"We,  the  jury,  find  the  defendant  guilty  of 
grand  larceny  (stealing  timber)  as  charged  in  the 
indictment,  and  fix  his  punishment  at  imprison- 
ment in  the  state  penitentiary  at  one  year." 

There  is  said  to  be  a  variance,  in  that  the 
verdict  finds  the  defendant  guilty  of  grand 
larceny.  Such  Is  the  verdict.  But  it  also 
recites,  parenthetically,  that  the  larceny  was 
stealing  timber  as  charged  in  the  Indictment 
We  think  that  it  cannot  by  any  possibility, 
be  said  that  appellant  had  been  found  guilty 
of  a  crime  not  charged  in  the  indictment 

[2]  It  Is  said  the  evidence  does  not  support 
the  verdict  in  that  it  fails  to  show  that  ap- 
pellant stole  the  "10  ash  trees"  he  is  charged 
In  the  indictment  with  having  cut  and  re- 
moved, or  that  he  converted  said  trees  to 
his  own  use,  and  that  error  was  committed 
in  giving,  over  appellant's  objection,  an  in- 
struction numbered  11,  which  reads  as  fol- 
lows: 

"(11)  On  a  charge  of  larceny,  such  as  contain- 
ed in  this  indictment,  the  material  allegations 
are  that  in  this  district  of  this  county,  and  with- 
in three  years  prior  to  the  18th  day  of  October, 
1916,  the  date  of  the  indictment,  that  the  de- 
fendant stole  the  timber  in  question,  and  con- 
verted it  to  his  own  use,  intending  thereby  to 
convert  same  to  his  own  use;  and  that  the 
value  of  said  timber  exceeded  in  value  the  sum 
of  $10." 

[3]  It  is  argued  that  as  there  was  much 
testimony  tending  to  show  that  appellant  and 
others  had,  from  time  to  time,  stolen  tim- 
ber from  the  land  described  in  the  indict- 
ment, the  jury  might  have  found  him  guilty 
of  stealing  timber  other  than  that  charged  In 
the  Indictment.  To  sustain  a  conviction  un- 
der section  1902  of  Kirby's  Digest  it  la  not 
essential  that  the  proof  show  that  the  timber 
was  appropriated  to  the  use  of  the  trespasser. 
It  is  sufficient  If  the  proof  show  that  he  en- 
tered upon  the  land,  without  lawful  author- 
ity, and  wilfully  and  knowingly  cut  down  or 
destroyed  standing  or  growing  trees,  of  the 
value  of  more  than  $10.  The  instruction  set 
out  was  more  favorable  to  appellant  than 
he  was  entitled  to  ask,  in  that  it  permitted 
the  jury  to  find  him  guilty  only  if  he  "stole 
the  timber  in  question,  and  converted  it  to 
his  own  use,  intending  thereby  to  convert 
same  to  his  own  use."  There  was  no  fail- 
ure of  proof  here,  for,  to  the  question,  "You 
tell  the  jury  that  you  did  take  timber  from 
the  lands  as  charged  in  this  indictment"  ap- 
pellant answered,  "Yes,  sir."  Inasmuch  as 
appellant  admitted  cutting  the  timber  charg- 
ed In  the  Indictment  as  well  as  other  tim- 
ber at  another  time,  no  prejudice  could  have 
resulted  from  the  admission  of  the  evidence, 
if  it  was  otherwise  incompetent 

[4]  About  the  only  real  question  of  fact  in 
the  case  was  that  of  appellant's  authority. 
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to  cot  the  timber.  Appellant  says  lie  was  au- 
thorised so  to  do  by  one  Wilmoth,  who  rep- 
resented himself  as  the  agent  of  the  owner 
of  the  land.  This,  Wilmoth  denies.  Ap- 
pellant testified  that  Wilmoth  said,  "60  ahead 
and  cat  It,  and  If  we  get  Into  It,  we  can  pay 
a  small  stumpage."  The  Jury  might  have 
found  appellant  guilty  on  this  statement  if 
they  understood  therefrom  that  Wilmoth 
was,  with  appellant's  knowledge,  exceeding 
his  authority  and  was  giving  a  permission 
to  cut  timber  for  which  no  compensation 
should  be  charged,  unless  the  crime  of  cut- 
ting it  was  discovered,  In  which  event  only 
a  small  compensation  should  be  paid.  A  find- 
ing by  the  Jury  that  this  was  the  understand- 
ing would  not  have  excused  appellant,  but 
would  have  made  Wilmot  himself  guilty  un- 
der that  portion  of  section  1902  which  pro- 
vides that: 

"Any  person  who  shall  induce,  assist,  aid  or 
abet  any  other  persons  so  to  do  (that  is,  without 
lawful  authority,  to  knowingly  and  willfully  en- 
ter upon  the  lands  of  another,  and  cut  down  or 
destroy  timber,  of  a  value  exceeding  ten  dollars), 
shall  be  deemed  guilty  of  a  felony.11 

We  find  no  prejudicial  error,  and  the  judg- 
ment la  affirmed. 


SOOGGINS  v.  CITY  OP  MOHRIIiTON. 
(No.  116.) 

(Supreme  Court  of  Arkansas.    Jan.  22,  1917.) 

Criminal  Law  «ss742(3)  —  Questions  fob 
Jubt— Weight  of  Impeaching  Testimony. 
In  a  prosecution  for  sale  of  intoxicating  liq- 
uors, the  truth  of  testimony  tending  to  impeach 
a  witness  for  the  prosecution,  whose  testimony 
was  sufficient  to  support  a  conviction,  was  a 
question  of  fact  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1721.] 

Appeal  from  Circuit  Court,  Conway  Coun- 
ty; A.  B.  Prlddy,  Judge. 

Arthur  A.  Scoggins  was  convicted  under 
affidavit  charging  the  unlawful  sale  of  Intoxi- 
cating liquor  in  the  City  of  Morrilton,  and  he 
appeals.  Affirmed. 

J.  Allen  Eades,  of  Morrilton,  for  appellant 
Edward  Gordon,  of  Morrilton,  for  appellee. 

SMITH,  J.  This  is  the  second  appeal  of 
this  case;  a  former  conviction  having  been 
reversed  by  us  because  of  the  insufficiency 
of  the  evidence  to  sustain  the  verdict  of  the 
jury.  Scoggin  v.  City  of  Morrilton,  124  Ark. 
586,  187  S.  W.  445.  The  opinion  in  that  case 
sets  out  the  evidence  which  we  then  held  in- 
sufficient to  sustain  the  conviction.  Upon 
the  remand  of  the  cause  the  same  evidence 
was  offered  at  the  second  trial,  but,  In  addi- 
tion, the  city  offered  the  testimony  of  one 
Tarry  Webb.  This  witness  testified  that  he 
loaned  one  Gene  West  50  cents  with  which  to 
buy  a  pint  of  whisky  from  appellant,  and  that 
West  bought  the  whisky  from  appellant  in 
his  presence,  and  that  he  and  West  drank  the 
whisky. 


It  is  conceded  that  this  testimony,  if  true, 
is  legally  sufficient  to  support  the  conviction; 
but  It  Is  earnestly  Insisted  that  the  circum- 
stances attending  Its  Introduction  are  such 
that  the  jury  should  not  have  credited  it,  and 
that  it  should  be  disregarded  by  us,  and  that 
if  this  Is  done,  nothing  remains  except  the 
testimony  which  we  have  already  held  in- 
sufficient Various  circumstances  are  called 
to  our  attention  which  tend  to  discredit  the 
testimony  of  this  witness,  and  it  is  said  that 
the  witness  was  induced  so  to  testify  by  the 
marshal  of  the  city  of  Morrilton  under  the 
expectation,  If  not  under  the  agreement  that 
such  testimony,  when  so  given,  would  secure 
to  the  witness  Immunity  from  prosecution  up- 
on a  similar  charge  pending  against  him. 
It  Is  denied,  however,  that  there  was  any 
such  agreement  on  the  part  of  the  marshal  or 
expectation  on  the  part  of  the  witness. 

These  are  all  questions  of  fact  which  ad- 
dress themselves  peculiarly  to  the  considera- 
tion of  the  jury.  The  witness  testified  in  the 
presence  of  the  jurors,  and  they  heard  and 
have  considered  the  evidence  which  tended  to 
impeach  him.  There  is  no  question  about 
the  competency  of  this  testimony,  and,  as  it 
is  legally  sufficient  to  sustain  the  verdict,  we 
must  affirm  the  Judgment  of  the  court  pro- 
nounced upon  the  verdict  of  the  Jury  finding 
appellant  guilty  of  the  offense  charged. 

It  la  so  ordered. 


LEWIS  v.  ABNN  et  aL  (No.  116.) 

(Supreme  Court  of  Arkansas.   Jan.  22,  19170 

Accord  and  Satisfaction  <=»17— Necessity 
of  Satisfaction. 
Where  defendants  purchased  plaintiff's  cat- 
tle from  a  third  person,  an  unperformed  agree- 
ment between  plaintiff  and  the  seller  whereby 

Elaintiff  was  to  accept  notes  in  satisfaction  of 
is  demand  did  not  give  the  seller  a  right  to 
sell  the  cattle  or  prevent  plaintiff  from  recover- 
ing their  value  from  defendants,  since  an  accord 
without  satisfaction  does  not  bar  the  original 
cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  |  123.] 

Appeal  from  Circuit  Court,  Sharp  County ; 
J.  B.  Baker,  Judge. 

Action  by  J.  J.  Lewis  against  A.  B.  Arnn 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.    Reversed  and  remanded. 

S.  M.  Bone  and  McCaleb,  Reeder  &  Mc- 
Oaleb,  all  of  Batesvllle,  for  appellant  Bled- 
soe &  Ashley,  of  Calico  Rock,  for  appellees. 

SMITH,  J.  Appellant  was  the  plaintiff  be- 
low, and  sued  to  recover  judgment  for  the 
value  of  two  cows  which  appellees  had 
bought  from  one  Oonyers.  After  purchasing 
the  cows  appellees  shipped  them  to  St  Louis, 
where  they  were  sold. 

Upon  the  trial  In  the  court  below  It  was  In- 
sisted, first  that  the  cattle  belonged  to  Oon- 
yers and  that  he  had  the  right  to  sell  them. 
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It  was  also  insisted  that  appellant  and  Con- 
yers had  adjusted  their  differences.  Conyers 
was  arrested  for  the  larceny  of  the  cattle, 
but  that  case  was  never  tried.  Oonyers  tes- 
tified that  all  differences  between  himself 
and  appellant  were  adjusted,  and  that  he 
made  an  affidavit  that  he  would  give  appel- 
lant notes  for  the  agreed  price  of  the  cattle, 
but  he  admits  that  ,  the  notes  were  never  giv- 
en to  nor  accepted  by  appellant.  Appellant 
admits  that  he  agreed  to  take  three  notes  of 
$100  each,  payable  one  each  year,  In  satis- 
faction of  his  demand,  and  that  Conyers 
agreed  to  execute  notes  therefor,  but  he  tes- 
tified the  notes  were  never  executed. 

Over  appellant's  objection  the  court  charg- 
ed the  jury  as  follows: 

"No.  2.  Ton  are  instructed  that,  if  you  believe 
from  the  evidence  in  this  case  that  the  plain- 
tiff, J.  J.  Lewis,  had  a  settlement  with  HorUy 
Conyers  after  the  cattle  in  controversy  were 
sold  to  the  defendants,  in  which  it  was  agreed 
by  and  between  the  said  Lewis  and  Conyers 
that  Conyers  was  to  pay  or  execute  notes  to  the 
said  Lewis  the  sum  of  $300  in  consideration'  of 
full  settlement  of  all  claims  or  demands  held  by 
plaintiff  against  him  (Conyers)  to  that  date,  then 
your  verdict  should  be  for  the  defendant" 

This  appeal  questions  only  the  correctness 
of  this  Instruction,  and  we  think  error  was 
committed  in  giving  It  The  agreement  to 
accept  Conyers'  notes  was  an  accord;  but 
there  was  no  satisfaction,  as  the  notes  were 
never  executed.  An  accord  without  satisfac- 
tion does  not  bar  the  original  cause  of  action. 
St  L.  S.  W.  -By.  Co.  v.  Mitchell,  116  Ark.  339, 
171  S.  W.  895,  Ann.  Cas.  1916E,  317,  and  cases 
there  cited.  West  v.  Carolina  Life  Ins.  Co., 
81  Ark.  476. 

For  the  error  indicated,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 


BEENE  v.  GREEN.   (No.  118.) 
(Supreme  Court  of  Arkansas.   Jan.  22,  1917.) 

1.  Loos  and  Logging  ®=»2— Deed  Reserv- 
ing Timber— Time  foe  Removal. 

Where  a  deed  reserving  the  timber  on  the 
land  conveyed  falls  to  specify  any  time  within 
which  the  timber  shall  be  removed  by  the  gran- 
tor, the  cutting  and  removing  must  be  within 
a  reasonable  time  after  execution  of  the  deed, 
or  the  grantor's  right  thereto  will  be  waived. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  M  1-6.] 

2.  Loos  and  Logging  «=2— Reservation  of 
Timber- Time  for  Removal— Question  of 

Where,  in  a  replevin  action  to  recover  tim- 
ber severed  by  the  grantor  of  a  deed  reserving 
the  right  to  remove  timber  without  specifying 
any  time  within  which  the  timber  must  be  re- 
moved, it  appeared  that  nearly  15  years  had 
elapsed  since  the  execution  of  the  deed,  and  no 
sufficient  excuse  appeared  why  the  timber  had 
not  been  sooner  removed,  the  court  should 
have  declared  as  a  matter  of  law  that  defendant 
failed  to  remove  the  timber  within  a  reasonable 
time. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  H  1-&1 


«t=>For  other  oases  w« 


8.  Estofpel  «=>62  —  Waxvxb  —  Burden  of 

Proof. 

While  one  may  impliedly  waive  his  right  to 
insist  on  a  forfeiture,  the  party  claiming  the 
waiver  must  show  that  he  relied  on  the  other's 
conduct  or  was  misled  to  his  injury,  or  that 
he  changed  his  position  to  his  damage,  or  that  he 
paid  a  consideration  for  the  'waiver. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  M  121-125,  127.) 

4.  Replevin  o$=>88  —  Amount  and  Value  — 
Conflicting.  Evidence  —  Question  for 
Jury. 

Where,  In  a  suit  to  replevin  timber,  the  evi- 
dence was  conflicting  as  to  the  amount  and 
value  of  the  timber  cut  and  removed  by  defend- 
ant the  question  of  amount  and  value  was  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  ||  348-348.] 

5.  Damages  <S=>  112— Removal  of  Timber- 
Measure  of  Damages. 

The  measure  of  damages  for  cutting  and  re- 
moving timber  was  the  stumpage  value  of  the 
timber  cut,  where  the  party  removing  the  tim- 
ber did  so  in  good  faith,  believing  that  he  was 
the  owner  thereof  under  a  reservation  in  his 
deed  to  another. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  If  281-283.] 

.  Appeal  from  Circuit  Court,  Columbia 
County;  Chas.  W.  Smith,  Judge. 

Action  by  R.  O.  Beene  against  W.  D.  Green. 
From  Judgment  for  defendant,  plaintiff  ap- 
peals^ Reversed,  and  remanded  for  new 
trial. 

Stevens  A  Stevens,  of  Magnolia,  for  appel- 
lant C.  W.  McKay,  of  Magnolia,  for  appel- 
lee. 

HUMPHREYS,  J.  The  appellant  R>  O. 
Beene,  brought  suit  In  replevin  against  W.  D. 
Green,  appellee,  In  the  Columbia  circuit 
court  on  the  9th  day  of  September,  1915,  to 
recover  a  lot  of  pine  timber  severed  by  ap- 
pellee from*  the  following  described  real  es- 
tate, to  wit:  N.  W.  %  N.  W.  %,  Sec.  86,  Tp. 
19  S.,  R.  22  W.,  In  Columbia  county,  Ark. 

Appellant  claimed  title  to  said  timber  by 
virtue  of  a  warranty  deed  executed  by  R.  W. 
Jones  and  Maud  Jones,  his  wife,  to  him  dat- 
ed March  20,  1912,  describing  said  real  es- 
tate, R  W.  Jones  had  obtained  his  title  to 
said  real  estate  in  the  year  1905  from  Mrs. 
Erne  P.  Jordan  and  T.  S.  M.  Jordan,  her  hus- 
band. Mrs.  Effle  P.  Jordan  had  obtained  ti- 
tle to  said  real  estate  from  W.  D.  Green  and 
Lillian  C.  Green,  his  wife,  on  January  1, 
1900.  In  the  deed  executed  by  W.  D.  Green 
and  wife  for  said  real  estate  to  Mrs.  Effle  P. 
Jordan  a  reservation  was  made  of  all  pine 
timber  on  said  premises  measuring  over  12 
Inches  at  the  base. 

The  appellee  denied  that  appellant  owned 
the  timber  or  was  entitled  to  the  possession 
thereof.  The  controlling  question  raised  by 
the  pleadings  In  the  case  is  the  title  and 
right  to  the  possession  of  said  timber,  the 
amount  removed  and  the  value  thereof. 

The  undisputed  evidence  In  the  case  dis- 
closed the  fact  that  appellee  removed  a  por- 
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Hon  of  the  timber  firm  this  tact  at  the  re- 
quest of  the  Jorrians  about  two  years  after 
Green  executed  the  deed  to  them;  that  he 
had  a  sawmill  within  hauling  distance  of  this 
timber  for  a  number  of  Tears;  that  he  could 
hare  removed  this  timber  loos  before  he  did; 
In  fact,  the  record  U  entirely  silent  as  to  any 
excuse  for  not  removing  it.  No  time  was 
fixed  in  the  instrument  or  deed  itself  in 
which  appelant  might  remove  the  timber. 

[1]  In  deeds  of  this  character  oar  court 
is  committed  to  the  construction  that  the 
timber  most  be  removed  by  the  grantor  with- 
in a  reasonable  time  after  the  execution  of 
the  deed.  It  was  said  In  the  case  of  Listen 
▼.  Chapman  Dewey  Land  Co,  77  Ark.  116, 
91  8.  W.  27,  that: 

"When  all  the  circumstances  are  considered, 
and  the  tacts  are  determined,  the  law  will  de- 
clare whether  reasonable  time  has  expired  for 
cutting  and  removing  the  timber  conveyed. 
•  •  •  No  fixed  rules  can  be  established  for 
ascertaining  *  *  *  a  reasonable  time.  The 
facts  and  circumstances  of  each  particular  case 
most  determine  this." 

[2]  No  sufficient  excuse  appearing  in  the 
record  as  to  why  appellee  did  not  remove 
this  timber,  and  nearly  15  years  having 
elapsed  since  the  execution  of  the  deed  in 
which  he  reserved  the  pine  timber,  the  court 
should  have  said  as  a  matter  of  law  in  this 
particular  case  that  a  reasonable  time  had 
elapsed  for  cutting  and  removing  the  timber. 
It  is  contended  by  appellee  that  appellant 
should  have  asked  an  instruction  stating  this 
to  be  the  law  if  he  desired  the  court  to  so  ad- 
rise  the  jury.  Instruction  No.  1  asked  by  ap- 
pellant was  clearly  based  upon  this  theory  of 
the  law,  and  should  have  been  given  In  the 
form  asked,  but  the  court  modified  Instruc- 
tion No.  1  by  adding  thereto  the  following 
clause: 

"Unless  the  defendant  had  had  reasonable  time 
in  which  to  cut  and  remove  the  timber  or  plain- 
tiff and  Ms  grantors  had  waived  his  right  of 
forfeiture." 

In  this  particular  case  the  court  should  not 
have  submitted  the  question  of  whether  the 
appellee  bad  removed  the  timber  within  a 
reasonable  time  to  the  Jury.  The  court 
should  have  declared  under  all  the  circum- 
stances and  facts  in  this  case  that  appellee 
had  failed  to  remove  the  timber  within  a 
reasonable  time. 

The  submission  of  this  question  to  the  jury 
was  not  harmless  error;  for  it  may  be  that 
the  Jury  came  to  the  conclusion  that  appellee 
bad  a  right  to  remove  this  timber  under  the 
reservation  in  his  deed. 

[3]  We  are  also  of  the  opinion  that  there 
is  not  sufficient  evidence  in  this  record  to 
show  that  appellant  waived  bis  right  to  in- 
sist that  appellee  should  have  removed  the 
timber  sooner  than  he  did.  It  is  true  that 
appellant  claimed  the  growth  of  the  timber 
only;  but  it  Is  likewise  true  that  Green  did 
not  cut  this  timber  on  account  of  anything 
said  or  done  by  the  appellant  herein.  This 


the  fact  that  Great  - 
right  to  cot  and  remove  the  thater 
wholly  and  entirely  upon  txte  resem 
the  pine  timber  in  the  deed  made  by  _  - 
to  the  Jordan*.   Forfeitures  are  ti- 
the law,  and  the  party  having  the  r_ 
Insist  on  a  forfeiture  may  be  held  :  - 
waived  that  right  by  his  conduct.  <te  - 
impliedly  waive  his  right  to  insist  npot  i 
fetture;  yet  the  party  claiming  the  T  • 
most  show  that  he  relied  upon  his  en 
or  that  be  was  misled  to  his  injury, « 
he  changed  his  position  to  his  damage  tr 
he  paid  a  consideration  for  the  waiver  - 
the  instant  case  it  is  very  clear  that  u>  . 
pellee  cut  and  removed  the  timber  be-..- 
of  the  reservation  of  the  pine  timber  t  zi 
deed  he  made,  and  not  because  of  anr-  - 
the  appellant  said  or  did.  Under  the  re 
made  there  Is  no  substantial  evidence  - 
support  a  waiver  insisted  upon. 

[4]  The  evidence  is  conflicting  as  to  -* 
amount  and  value  of  timber  cut  and  rea>r- 
from  this  tract  of  land  by  appellant,  »- 
was  therefore  a  question  for  the  jury.  Hi- 
question  of  fact  should  go  to  the  jury  ~- 
der  proper  Instructions. 

[f]  The  record  in  this  case  discloses  tx 
fact  that  Green,  the  appellee,  cut  and  rem.  t- 
ed  the  timber  in  good  faith,  believing  th£ 
he  was  the  owner  thereof  under  the  resem- 
tion  in  his  deed.  The  measure  of  dama^* 
in  cases  of  this  character  has  been  laid  don 
In  the  case  of  Bunch  v.  Plttman,  123  Art. 
127,  l&i  S.  W.  860.  The  court  held  In  that 
case  that  the  stuinpage  value  of  the  timber 
cut  was  the  measure  of  damages  where  a 
party  removing  the  timber  did  so  in  good 
faith. 

This  cause,  therefore,  on  account  of  the 
erroneous  instructions  and  insufficiency  of 
the  evidence,  must  be  reversed,  and  remand- 
ed for  a  new  trial. 


McDANIEL  v.  JONESBORO  TRUST  CO. 
et  aL   (No.  107.) 

(Supreme  Court  of  Arkansas.    Jan.  22,  1917.) 

L  Husband  and  Wife  «=>85(1)  —  Note  bt 

Wife— Coverture. 
A  wife's  coverture  is  no  defense  to  a  note 
executed  by  her  as  maker. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  334,  336,  337.] 

2.  Appeal  and  Error  «=»1001(1)— Findings 
or  Jurt— Conclusiveness. 

On  appeal  a  finding  of  jury  supported  by 
sufficient  evidence  will  be  treated  as  settled  by 
the  verdict 

TEd.  Note.— For  other  cases,  see  Appeal  and 
ErW,  Cent  Dig.  IS  3928-3933.] 

3.  Justices  or  the  Peace  «=»174(115)  —  Ap- 
peal-Theory  or  Cause— Right  to  Modot. 

Under  Kirby's  Dig.  {  4682,  providing  that 
the  same  cause  of  action  that  was  tried  before 
the  justice,  and  no  other,  shall  be  tried  m  the 
circuit  court  on  appeal,  a  set-off  not  pleaded  in 
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justice  court  cannot  be  made  an  issue  in  the 
circuit  court. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §  678.] 

Appeal  from  Circuit  Court,  Craighead 
County;  Gordon  Frieraon,  Special  Judge. 

Action  In  justice  court  by  the  Jones  bo  ro 
Trust  Company  against  Rosa  McDanlel  and 
others.  From  a  judgment  for  plaintiff,  de- 
fendant named  appealed  to  the  circuit  court, 
where  judgment  was  affirmed,  and  she  ap- 
peals. Affirmed. 

H.  M.  Mayes,  of  Jonesboro,  for  appellant 
Baker  &  Sloan,  of  Jonesboro,  for  appellee. 

McCULLOCH,  C.  J.  This  action  was  in- 
stituted before  a  justice  of  the  peace  of 
Craighead  county  to  recover  on  a  promissory 
note  in  the  sum  of  1269.78  executed  by  the 
defendants  to  the  plaintiff.  There  was  a 
judgment  rendered  by  the  justice  In  favor  of 
the  plaintiff,  and  Mrs.  Rosa  McDanlel,  who 
Is  the  appellant  here,  took  an  appeal  to  the 
circuit  court,  where  the  case  was  tried  de 
novo  before  a  jury,  and  a  verdict  was  re- 
turned against  her,  and  judgment  was  ren- 
dered accordingly. 

The  note  was  executed  by  Mrs.  Rosa  Mc- 
Danlel and  her  husband,  George  McDanlel, 
and  also  by  J.  H.  Whipple,  as  surety.  The 
note  was  In  renewal  of  another  note  for- 
merly executed  by  the  same  parties  in  the 
same  capacity  to  the  Bank  of  Jonesboro,  and 
assigned  by  the  payee  to  the  plaintiff,  Jones- 
boro Trust  Company.  At  or  about  the  time 
of  the  execution  of  the  original  note  a  lot  of 
personal  property  was  purchased  from  Whip- 
ple by  Mrs.  McDanlel,  as  the  evidence  ad- 
duced by  the  plaintiff  tends  to  show,  and 
the  note  was  executed  for  borrowed  money 
which  was  used  in  paying  Whipple  for  the 
price  of  the  said  property  so  purchased. 

[1, 2]  The  appellant  Mrs.  McDanlel,  pleads 
her  coverture  and  alleges  that  the  purchase 
of  the  property  from  Whipple  was  made  by 
her  husband,  and  that  she  signed  the  note 
only  as  surety.  The  evidence  Is  conflicting 
on  that  point  and  the  court  correctly  submit- 
ted that  Issue  to  the  jury  in  conformity  with 
the  decisions  of  this  court  Vandeventer  v. 
Davis,  92  Ark.  604,  123  S.  W.  766.  Appellant 
and  her  husband  executed  a  mortgage  to 
Whipple  on  other  property  to  indemnify  him 
against  loss  as  surety,  but  that  mortgage  Is 
not  Involved  in  the  present  suit  There  was 
sufficient  evidence  to  sustain  the  finding  that 
appellant  was  the  purchaser  of  the  property 
and  the  principal  maker  of  the  note,  and 
that  issue  must  be  treated  as  settled  by  the 
verdict  of  the  Jury. 

[3]  On  the  trial  of  the  cause  in  the  circuit 
court,  the  defendants  offered  to  introduce 
evidence  in  support  of  a  set-off  in  favor  of 
Mrs.  McDanlel,  but  the  court  refused  to  al- 
low the  evidence  on  the  ground  that  neither  a 
set-off  nor  a  counterclaim  was  pleaded  in  the 


justice  court  The  record  shows,  as  was 
found  by  the  trial  court,  that  there  had  been 
no  counterclaim  nor  set-off  pleaded  before 
the  justice.  Therefore  the  court  was  correct 
in  refusing  to  permit  such  an  issue  to  be 
Introduced  In  the  case  and  testimony  to  be 
adduced  In  support.  The  statute  on  that 
subject,  regulating  appeals  from,  justices  of 
the  peace  to  the  circuit  court  provides: 

"The  eame  cause  of  action,  and  no  other,  that 
was  tried  before  the  justice  shall  be  tried  in  the 
circuit  court  upon  the  appeal,  and  no  set-off 
shall  be  pleaded  that  was  not  pleaded  before  the 
justice,  fit  the  summons  was  served  on  the  per- 
son of  the  defendant"  Kirby's  Digest  {  4682. 

The  statute  Just  quoted  expressly  excludes 
the  right  to  present  either  a  counterclaim  or 
set-off  in  the  circuit  court  on  appeal  when 
none  has  been  presented  before  the  justice 
of  the  peace.  Therefore  the  trial  court  was 
correct  in  Its  ruling. 

There  are  other  reasons  urged  in  the  brief 
of  appellees  In  support  of  the  court's  rulings, 
but  It  Is  unnecessary  to  discuss  them. 

There  is  no  error  found  in  the  record,  and 
the  judgment  is  therefore  affirmed. 


WARD  v.  WILSON  et  aL  (No.  186.) 

(Supreme  Court  of  Arkansas.    Feb.  6,  1917.) 

Highways  «=>19— Opening— Proceedings- - 
Apfeax. 

Kirby's  Dig.  |  8006,  being  a  part  of  Act 
March  23,  1871  (Acts  1871,  pp.  70-73),  relat- 
ing to  appeal  from  a  judgment  of  a  county  court 
in  a  matter  relating  to  the  opening,  vacating,  or 
altering  of  a  public  road,  governs  such  ap- 
peals, not  being  repealed  by  Kirby'aDig.  §  1487, 
which  is  part  of  Act  Feb.  20,  1883  (Acts  1883, 
p.  49),  regulating  generally  appeals  from  county 
courts,  and  requiring  an  affidavit  for  appeal. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  IS  28,  29.] 

Appeal  from  Circuit  Court,  Mississippi 
County ;  W.  J.  Driver,  Judge. 

Proceedings  between  J.  M.  Ward  and  W. 
A.  Wilson  and  others  relating  to  the  Open- 
ing of  a  public  road.  From  a  judgment  of 
the  circuit  court  on  appeal  from  the  coun- 
ty court,  Ward  appeals.  Affirmed. 

J.  T.  Coston,  of  Osceola,  for  appellant 
Virgil  Greeue,  of  Osceola,  for  appellees. 

McCULLOCH,  C.  J.  This  appeal  Is  from 
a  judgment  of  a  circuit  court  rendered  in  a 
proceeding  which  originated  in  the  county 
court  concerning  the  opening  of  a  public 
road.  The  sole  question  involved  now  re- 
lates to  the  correctness  of  a  ruling  of  the 
circuit  court  in  refusing  to  dismiss  the  ap- 
peal from  the  county  court  on  the  ground 
of  alleged  insufficiency  of  the  affidavit  for  ap- 
peal. The  contention  of  appellant  is  that 
the  question  is  controlled  by  the  provisions 
of  Kirby's  Digest  I  1487,  which  regulates 
generally  appeals  from  county  courts  and 
provides  that  an  appeal  may  be  granted  "by 
the  party  aggrieved  filing  an  affidavit  and 
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prayer  for  an  appeal  with  the  clerk  of  the 
court  In  which  the  appeal  Is  taken,"  and 
that  the  '^>arty  aggrieved,  his  agent  off 
attorney,  shall  swear  in  said  affidavit  that 
the  appeal  la  taken  because  the  appellant 
verily  believes  that  he  Is  aggrieved,  and  Is 
not  taken  for  vexation  or  delay,  but  that 
justice  may  be  done  him."  The  general 
statute  Just  referred  to  is  a  part  of  the  act  of 
February  20, 1883.  Appellee  contends  that  the 
statute  Just  referred  to  has  no  application, 
but  that  an  appeal  from  a  judgment  of  a 
county  court  in  a  matter  relating  to  the  open- 
ing, vacating,  or  altering  of  a  public  road  Is 
regulated  by  the  provisions  of  Klrby's  Di- 
gest, i  3006,  which  is  a  part  of  the  act  of 
March  23, 1871.  The  last-named  statute  does 
not  require  the  filing  of  an  affidavit  It  merely 
requires  that  notice  of  the  appeal  be  given 
during  the  term  at  which  the  decision  was 
made,  and  that  "the  appellant  shall  within 
ten  days  thereafter  enter  into  bond,  with 
good  and  sufficient  security,  to  be  approved 
by  the  clerk  of  the  county  court,  for  the 
payment  of  all  costs  and  expenses  arising 
from  such  appeal." 

The  question  is  ruled  against  appellants 
by  the  decisions  of  this  court  In  Baugher 
v.  Rudd,  53  Ark.  417,  14  S.  W.  623,  and 
Nemler  v.  Bramlett,  103  Ark.  209,  146  S. 
W.  486,  where  the  court  announced  the  ap- 
plication of  the  rule  that  "a  general  affirm- 
ative statute  does  not  repeal  a  prior  par- 
ticular statute  or  particular  provisions  of  a 
prior  statute  upon  the  same  subject,  unless 
\  there  is  an  invincible  repugnancy  between 
the  two,"  and  that  In  accordance  with  that 
rule  the  act  of  1871,  regulating  appeals  from 
county  courts  In  road  matters  was  not  re- 
pealed by  the  later  act  of  1883  regulating 
generally  appeals  from  county  courts. 
Affirmed. 


SPECIAL  SCHOOL  DISTRICT  OP  TEX- 
ARKANA  v.  BOARD  OP  IMPROVEMENT 
OP  PAVING  IMPROVEMENT  DISTRICT 
NO.  13  OP  CITY  OP  TEXARKANA.  (No, 
188.) 

(Supreme  Court  of  Arkansas.    Feb.  5,  1917.) 

1.  Municipal  Corporations  «=»408(1)— Pub- 
lic Improvements  —  Assessments— School 
Property. 

Acts  1918,  p.  527,  i  7,  making  the  property 
of  public  school  districts  subject  to  assess- 
ments for  local  improvements  beneficial  thereto, 
and  providing  that  the  board  of  improvement 
may  require  the  assessors  to  revise  their  as- 
sessments not  oftener  than  once  per  annum,  is 
not  retroactive,  and  does  not  authorize  assess- 
ments by  a  district  organized  before  its  passage. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §8  1005,  1183.] 

2.  Statutes  «=»263— Construction— Retro- 
active Effect. 

It  is  presumed  that  all  legislation  is  intend- 
ed to  act  only  prospectively  and  all  statutes  are 
to  be  construed  as  having  only  a  prospective 
operation  unless  the  purpose  and  intention  of 
the  Legislature  to  give  them  a  retroactive  effect 


is  expressly  declared  or  necessarily  implied  from 
the  language  used. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  344,  349.] 

Appeal  from  Miller  Chancery  Court;  J  as. 
D.  Shaver,  Chancellor. 

Suit  by  the  Board  of  Improvement  of  Pav- 
ing Improvement  District  No.  13  of  the  City 
of  Texarkana  against  the  Special  School  Dis- 
trict of  Texarkana.  From  a  decree  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded, with  directions  to  dismiss  complaint. 

Webber  &  Webber,  of  Texarkana,  for  ap- 
pellant. Prank  S.  Quinn,  of  Texarkana,  for 
appellee.  Marshall  &  Coffman,  of  Little 
Rock,  amicus  curia*. 

McCULLOCH,  O.  J.  The  school  buildings 
and  grounds  of  special  school  district  of  Tex- 
arkana are  situated  within  the  bounds  of  an 
improvement  district  organized  in  the  year 
1911  In  that  city  for  the  purpose  of  paving 
streets,  and  an  effort  is  now  being  made  to 
enforce  the  assessments  against  the  school 
property  to  pay  for  said  Improvement.  The 
chancery  court  granted  the  prayer  of  the 
complaint  filed  by  the  board  of  Improvement 
and  rendered  a  decree  adjudging  a  lien  on 
the  school  property  for  the  amount  of  the 
assessments  and  directing  a  sale  of  the  prop- 
erty upon  default  In  payment  of  the  amount 
adjudged.  The  right  to  levy  assessments 
against  school  property  Is  asserted  under  sec- 
tion 7  of  an  act  of  the  General  Assembly  of 
1913  (page  527)  entitled: 

"An  act  to  amend  the  statutes  in  reference  to 
improvement  districts  in  cities  and  towns." 

The  section  reads  as  follows: 

"The  property  of  public  school  districts  shall 
be  subject  to  assessment  for  local  improvements 
beneficial  thereto.  The  president  or  secretary 
of  such  district  may  sign  the  petition  for  mak- 
ing of  such  improvements,  when  authorized  by 
the  board  of  directors." 

[1]  In  addition  to  the  briefs  of  counsel  In- 
terested In  this  particular  controversy  we 
are  favored  with  briefs  of  attorneys  acting 
as  friends  of  the  court,  presenting  very  ably 
the  question  of  the  constitutionality  of  a 
statute  imposing  upon  public  school  property 
the  burden  of  assessments  to  pay  local  im- 
provements. But  In  our  view  of  the  matter 
the  decision  of  that  question  is  not  necessary 
to  the  disposition  of  the  present  controversy ; 
for  we  reach  the  conclusion  that  learned 
counsel  for  the  school  district  is  correct  in 
his  contention  that  the  act  of  1913  has  no 
retroactive  effect  so  as  to  apply  to  the  as- 
sessments levied  by  a  district  organized 
prior  to  the  passage  of  the  act. 

[2]  We  start  out  with  the  presumption  that 
all  legislation  is  Intended  to  act  only  prospec- 
tively, and,  as  announced  by  this  court,  that: 

"The  established  rule  is  that  all  statutes  are 
to  be  construed  as  having  only  a  prospective  op- 
eration, unless  the  purpose  and  intention  of  the 
Legislature  to  give  them  a  retrospective  effect 
is  expressly  declared  or  is  necessarily  implied 
f  from  the  language  used."    State  ex  rel.  v.  K. 
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O.  ft  M.  Ry.  ft  Bridge  Co.,  117  Ark.  908,  174 
S.  W.  248. 

This  court  held  in  Board  of  Improvement 
v.  School  District,  66  Ark.  854,  19  S.  W.  969, 
16  L.  R.  A.  418,  35  Am.  St  Rep.  108,  that  the 
statutes  of  the  state  authorizing  the  levying 
of  assessments  for  local  improvements  did  not 
contemplate  that  school  property  should  be 
assessed,  and  the  principal  reasons  given  for 
the  holding  was  that  the  statutes  provided 
no  method  for  enforcing  such  assessments 
against  that  character  of  property.  Since 
then  there  has  been  no  legislation  on  the  sub- 
ject until  the  act  of  1913  was  passed.  That 
statute  contains  no  specific  provision  with  ref- 
erence to  the  method  of  enforcing  assessments 
against  school  property,  but  conceding,  as  con- 
tended by  counsel  for  appellee,  that  the  spe- 
cific reference  in  the  new  statute  to  that  char- 
acter of  property  brings  it  within  the  opera- 
tion of  the  general  statutes  on  the  subject  of 
enforcing  such  assessments,  there  is  still  no 
provision  in  the  statute,  or  in  any  other,  con- 
taining authority  for  the  levy  of  assessments 
on  school  property  by  a  district  formed  prior 
to  the  enactment  of  the  statute.  The  benefits 
are  assessed  and  the  amounts  levied  as  soon 
as  the  district  is  organized,  and  there  Is  no 
authority  in  the  statute  for  the  levying  of 
any  assessments  thereafter  except  in  the  way 
of  a  revision  or  readjustment  of  assessments 
theretofore  made. 

Section  2  of  the  act  of  1918  provides  that 
the  board  of  improvement  "may  require  the 
assessors  thereof  to  revise  their  assessment 
not  oftener  than  once  per  annum,  increasing 
or  diminishing  the  assessment  against  partic- 
ular pieces  of  property  as  Justice  may  re- 
quire," and  there  are  other  provisions  of  the 
general  statutes  in  force  before  that  time  au- 
thorising readjustment  of  assessments  al- 
ready made,  but  there  is  nowhere  found  any 
statute  which  contains  authority  to  assess 
property  anew  which  was  not  subject  to  as- 
sessment at  the  time  of  the  organization  of 
the  district. 

We  are  of  the  opinion,  therefore,  that  the 
statute,  when  considered  as  a  whole,  not  only 
fails  to  overcome  the  presumption  against  an 
intended  retroactive  effect,  but  It  Is  shown  af- 
firmatively that  no  such  effect  was  In  fact 
intended  by  the  lawmakers. 

It  follows,  therefore,  that  the  assessments 
levied  against  the  school  property  of  appel- 
lant district  were  without  authority  and  void. 

The  decree  of  the  chancellor  is  reversed, 
and  the  cause  is  remanded,  with  directions 
to  dismiss  the  complaint  of  the  board  of  im- 
provement 


LOT  v.  STONE.    (No.  97.) 

(Supreme  Court  of  Arkansas.   Jan.  15,  1917.) 

1.  Homestead  <8=>213  —  Pixadxng  —  Com- 
plaint. 

In  an  action  for  possession  of  a  tract  of 
land,  a  complaint  alleging  that  plaintiff's  hus- 


band died  intestate  owning  the  land  as  his 
homestead,  that  he  left  surviving  him  the  plain- 
tiff as  his  widow  and  several  adult  children, 
and  that  the  defendant  had  acquired  his  interest 
In  the  land  by  mesne  conveyances  from  the  hus- 
band, and  that  plaintiff  did  not  join  in  such 
conveyances  or  relinquish  her  right  of  home- 
stead in  the  land,  stated  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  §«  394-896.] 

2.  Appeal  and  Error  ©=907(2)  —  Review  — 
Presumption— Sufficiency  of  Evidence. 
Where  a  chancery  case  is  heard  upon  writ- 
ten and  oral  evidence,  and  the  latter  is  not 
brought  up  on  appeal,  a  conclusive  presump- 
tion prevails  that  the  evidence  sustains  the  de- 
cree, where  the  decree  is  within  the  issues,  and 
the  complaint  states  a  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sg  2899,  2911-2913,  2915, 
2916.] 

Appeal  from  Independence  Chancery  Court; 
G.  T.  Humphries,  Chancellor. 

Suit  by  Mrs.  John  T.  Stone  against  Marlon 
Loy.  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Gustave  Jones,  of  Newport,  and  Blackwood 
ft  Newman,  of  Little  Rock,  for  appellant.. 
Appellee  pro  se. 

HART,  J.  Mrs.  John  T.  Stone  instituted 
this  action  in  the  chancery  court  against  Mari- 
on Loy  to  recover  possession  of  a  certain  tract 
of  land.  In  her  complaint  she  alleges  that 
John  T.  Stone,  her  husband,  died  Intestate, 
owning  said  lands  as  his  horns tead ;  that  he 
left  surviving  him  the  plaintiff  as  bis  widow 
and  several  children,  all  adults ;  that  the  de- 
fendant had  acquired  bis  interest  in  the  land 
by  mesne  conveyances  from  John  T.  Stone; 
that  plaintiff  did  not  Join  in  any  of  these  con- 
veyances, and  did  not  relinquish  her  right  of 
homestead  to  said  land. 

The  defendant  answered  and  denied  that 
plaintiff  had  a  life  estate  In  said  land.  He 
alleged  that  John  T.  Stone  and  his  wife,  tho 
plaintiff  in  this  action,  separated  and  made  an 
agreement  of  separation  and  a  division  of  the 
property;  that  by  the  terms  of  said  separa: 
tlon  agreement  the  plaintiff  relinquished  her 
Interest  in  the  lands  involved  in  this  suit 
The  plaintiff  contended  that  the  separation 
agreement  was  procured  by  fraud  and  co- 
ercion, and  for  that  reason  should  be  set 
aside.  She  further  alleges  that  the  defendant 
and  his  grantors  were  not  Innocent  purchas- 
ers of  the  land.  " 

Evidence  was  Introduced  by  each  party  to 
I  maintain  his  theory  of  the  case.  The  chancel- 
!  lor  found  in  favor  of  the  plaintiff,  and  a  de- 
cree was  entered  in  her  favor  granting  the 
relief  prayed  for  in  her  complaint,  and  set- 
ting aside  the  separation  deed  from  herself 
to  her  said  husband.  The  defendant  has  ap- 
pealed. 

[1,1]  The  decree  contains  a  recital  that 
both  parties  appeared  in  person  and  by  attor- 
neys, and  that  the  cause  was  heard  on  the 
i  complaint,  exhibits,  and  depositions  of  the 
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plaintiff  herself  and  the  answer,  cross-com- 
plaint, exhibits,  and  depositions  of  M.  G. 
Polston,  J.  H.  Polston,  O.  A.  Reaves,  Scott 
Henderson,  and  Marlon  Loy,  defendant,  and 
the  oral  testimony  of  numerous  witnesses. 
The  oral  testimony  was  not  brought  into  the 
record  by  bill  of  exceptions  or  otherwise. 
Where  a  chancery  case  Is  heard  upon  written 
and  oral  evidence,  and  the  latter  la  not  brought 
up  on  appeal,  a  conclusive  presumption  pre- 
vails that  the  evidence  sustains  the  decree, 
unless  the  decree  is  without  the  Issues,  or 
the  complaint  falls  to  state  a  cause  of  ac- 
tion. In  this  case  the  complaint  stated  a  cause 
of  action,  and  the  decree  was  within  the  is- 
sues. This  being  true,  the  presumption  is 
that  the  decree  of  the  chancellor  is  correct 
Howe  v.  Allison,  87  Ark.  206,  112  S.  W.  395; 
East  v.  Key,  84  Ark.  429,  106  S.  W.  201; 
Bloomer  v.  Cone,  92  Ark.  622,  124  S.  W. 
254;  Senter  v.  Greer,  100  Ark.  589, 140  S.  W. 
980;  Bradley  Lumber  Co.  v.  Hamilton,  109 
Ark.  1,  159  S.  W.  35. 
Therefore  the  decree  will  be  affirmed 


C.  B.  FERGUSON  SAWMILL  CO.  et  aL  t. 
RHYNESetal.  (No.  137.) 

(Supreme  Court  of  Arkansas..  Feb.  5,  1917.) 

1.  Sales  oj=>181(ll)— Remedies  of  Seller- 
Action  fob  Breach  of  Contract— Evi- 
dence. 

Statements  in  correspondence  introduced  In 
evidence  held  to  warrant  the  inference  that  de- 
fendants intended  a  refusal  to  comply  with  the 
terms  of  a  contract  to  purchase  staves,  from 
plaintiffs,  constituting  a  breach  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  jjg  486,  487,  490.] 

2.  Sales  ®=»81(7)  —  Construction  of  Con- 
tract—Time  fob  Performance. 

Under  a  contract  for  the  manufacture  and 
sale  of  staves,  providing  that  the  purchaser 
should  advance  a  certain  portion  of  the  price 
when  the  staves  were  made  at  the  stump  and' 
an  additional  amount  when  yarded  and  inspect- 
ed and  the  balance  when  delivered  at  the  station, 
and  requiring  that  all  the  staves  be  delivered 
at  the  station  within  12  months  from  date,  {he 
seller  had  the  right  to  manufacture  the  staves 
as  rapidly  as  he  could  and  to  demand  payment 
in  accordance  with  the  contract,  and  the  buy- 
er had  no  right  tp  postpone  the  jierformancf  to 
suit  its  convenience  to  secure  financial  assist- 
ance and  in  waiting  for  a  better  market. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  jj  223.] 

3'  Sales  «5=>81(7)  —  Construction  of  Con- 
tract—Time  as  Essence  of  Contract. 
In  a  contract  for  the  manufacturing  and 
sale  of  staves  requiring  the  seller  to  furnish  all 
the  required  number  within  one  year,  time  was 
of  the  essence  of  the  contract,  and  the  seller 
could  insist  on  acceptance  of  the  staves  as  rap- 
idly as  they  were  delivered. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  223.] 

4.  Appeal  and  Ebror  ©=1011(1)— Review— 
Questions  of  Fact— verdict. 
In  an  action  for  breach  of  a  contract  to  pur- 
chase staves,  a  verdict  for  plaintiff  on  conflict- 
ing evidence  settles  the  issue  as  to  plaintiff's 


ability  to  furnish  the  required  amount  of  staves 
in  his  favor. 
[Ed.  Note.— For  other  cases,  sea  Appeal  and 

Error,  Cent.  Dig.  {{  8983-3988.] 

5.  Sales  <S=>382  —  Action  fob  Breads  of 
Contract — Admissibility  of  Evidence. 

Where  a  contract  for  the  manufacture  and 
■ale  of  staves  expressly  stipulated  that  the  title 
should  pass  to  the  purchaser  when  the  staves 
were  made  at  the  stump  and  the  first  payment 
was  made,  the  court  erred  in  refusing  to  permit 
the  buyer  to  show  that  the  seller  had  sold  and 
converted  to  his  own  use  staves  on  which  the 
buyer  had  made  the  first  payment. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S  1096.] 

6.  Appeal  and  Error  ®= 1056(4) — Review— 
Harmless  Error. 

In  an  action  for  breach  of  a  contract  to  pur- 
chase staves,  the  exclusion  of  evidence  of  the 
conversion  of  a  number  of  staves  by  the. seller 
was  harmless,  where  the  amount  awarded  by  the 
jury  wa.H  less  than  plaintiff  was  entitled  to  if 
he  was  entitled  to  anything  at  all. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4190.] 

7.  Trial  «$=»252(20)— Action  fob  Breach  of 
Contract— Instructions. 

In  an  action  for  the  breach  of  a  contract  to 
purchase  staves,  there  was  no  error  in  refus- 
ing an  instruction  that  it  was  the  duty  of  plain- 
tiff to  lessen  his  damages  by  making  an  effort 
to  find  another  market,  where  there  was  no  evi- 
dence that  plaintiff  could  have  lessened  his  dam- 
ages, and  the  undisputed  evidence  is  that  there 
was  no  market  for  staves,  and  that  any  effort 
to  find  one  would  have  been  fruitless. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  610.] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty ;  G.  W.  Hendricks,  Judge. 

Action  by  W.  T.  Rhynes  and  others  against 
the  C  E.  Ferguson  Sawmill  Company  and 
others.  From  a  Judgment  for  plaintiffs,  de- 
fendants appeal.  Affirmed. 

Jno.  F.  Clifford,  of  Little  Rock,  for  ap- 
pellants. Will  G.  Akers,  of  Little  Rock,  for 
appellees. 

McCULLOCH,  O.  J.  This  is  an  action  to 
recover  damages  for  alleged  breach  of  a  con- 
tract for  the  manufacture  and  sale  of  staves. 
The  plaintiff,  W.  T.  Rhynes,  was  a  laborer 
engaged  in  making  staves,  and  entered  into  a 
written  contract  with  the  defendant  C.  E. 
Ferguson  Sawmill  Company  to  make  and  de- 
liver at  railroad  stations  staves  to  the  num- 
ber of  300,000,  at  certain  stipulated  prices. 
The  contract  was  in  writing  and  specified  the 
sizes,  grades,  and  prices  of  the  staves  to  be 
made  and  delivered.  It  further  provided  that 
the  mill  company  should  advance  a  certain 
portion  of  the  price  of  the  staves  when  they 
were  "made  at  the  stump"  and  an  addition- 
al amount  when  yarded  and  inspected,  and 
the  balance  when  delivered  at  the  station. 
The  contract  was  executed  on  July  29,  1914, 
and  stipulated  that  all  the  staves  contract- 
ed for  should  be  delivered  at  the  station  with- 
in 12  months  from  that  date.  Plaintiff  al- 
leged in  his  complaint  and  undertook  to  es- 
tablish by  proof,  that  the  defendant  mill 
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company  broke  the  contract  by  refusing  to 
make  advances  and  to  accept  the  staves  offer- 
ed by  the  plaintiff.  O.  B.  Ferguson,  as  presi- 
dent of  the  company,  was  made  a  defendant 
on  the  alleged  ground  that  he  failed  to  file 
•with  the  county  clerk  a  certificate  of  the  con- 
dition of  the  affairs  of  the  corporation  as 
required  by  statute,  but  there  Is  a  stipulation 
filed  in  the  case  to  the  effect  that  judgment 
may  be  rendered  against  the  president  in  the 
event  there  is  a  recovery  against  the  cor- 
poration Itself,  so  that  feature  of  the  case 
passes  out  of  consideration. 

The  answer  of  the  defendant  contained  a 
denial  of  the  allegation  concerning  a  breach 
of  the  contract  by  the  mill  company,  and 
also  denied  that  the  plaintiff  was  ready  to 
perform  his  contract,  or  that  he  was  injured 
by  the  alleged  breach.  There  was  a  trial  of 
the  Issues  before  a  jury,  which  resulted  in 
verdict  and  judgment  in  favor  of  the  plaintiff 
awarding  damages  in  the  sum  of  $900. 

[1]  It  is  contended,  in  the  first  place,  that 
the  evidence  fails  to  sustain  the  verdict,  In 
that  there  is  no  proof  of  a  breach  of  the 
contract  on  the  part  of  the  defendant  The 
evidence  shows  that  in  September,  1914,  the 
mill  company  began  writing  letters  to  the 
plaintiff  insisting  upon  a  discontinuance  of 
work  under  the  contract  on  the  ground  that 
the  breaking  out  of  the  European  war  had 
destroyed  the  market  for  staves  and  inter- 
rupted the  business  of  the  mill  company  so 
that  it  could  not  obtain  financial  assistance 
from  the  banks.  There  were  other  letters  of 
the  same  import  written  by  the  mill  company 
until  the  middle  of  December,  when  the  cor- 
respondence ceased,  and  nothing  further  was 
done  under  the  contract  We  think  that  the 
statements  in  the  correspondence  were  suf- 
ficient to  warrant  the  Inference  that  a  re- 
fusal to  comply  with  the  terms  of  the  contract 
on  the  part  of  the  mill  company  was  intend- 
ed, and  that  the  plaintiff  was  justified  in 
treating  the  statements  as  a  refusal  to  com- 
ply and  as  a  breach  of  the  contract  Spencer 
Medicine  Co.  v.  Hall,  78  Ark.  386,  93  S.  W. 
985. 

[IJ  It  is  insisted,  however,  by  counsel  for 
defendants  that  there  was  no  time  fixed  in 
the  contract  for  delivery  of  the  staves  fur- 
ther than  the  provision  that  the  contract  was 
to  be  compiled  with  within  12  months  from 
the  date  of  execution,  that  time  was  not  of 
the  essence  of  the  contract  and  that  the 
mill  company  had  a  right  to  postpone  per* 
formance  to  suit  its  convenience  in  securing 
financial  assistance  and  in  waiting  for  a  bet- 
ter market  This  contention  is  obviously 
unsound  for  the  contract  undoubtedly  gave 
the  plaintiff  the  right  to  manufacture  the 
staves  as  rapidly  as  he  could  and  to  demand 
payment  in  accordance  with  the  specifications 
of  the  contract 

[3]  Time  was  necessarily  of  the  essence  of 
the  contract;  for  plaintiff  was  compelled  to 
furnish  all  of  the  required  number  of  staves 


within  one  year,  and  he  had  a  right  to  in- 
sist on  acceptance  of  the  staves  by  the  mill 
company  and  payment  as  rapidly  as  the 
staves  were  delivered.  The  Instruction  on 
that  subject  requested  by  the  defendants  was 
at  variance  with  the  terms  of  the  contract 
and  the  court  was  correct  in  refusing  to  give 
it 

[4]  It  is  also  contended  that  the  evidence 
tends  to  show  that  the  plaintiff  was  unable 
to  furnish  the  required  amount  of  staves 
within  the  time  specified,  and  that  he  was 
not  injured  by  the  delay  caused  by  the  mill 
company.  It  cannot  be  said  that  the  testi- 
mony on  that  subject  was  undisputed,  and  it 
was  at  least  a  question  for  the  jury  to  deter- 
mine, under  proper  Instructions,  and  the  ver- 
dict settles  that  issue  against  the  defend- 
ants. 

The  attorneys  for  the  respective  parties 
in  the  case  put  different  constructions  on  the 
contract,  in  that  one  side  claims  that  it  was 
a  contract  for  personal  services,  and  the 
other  claims  that  it  was  a  contract  for  the 
sale  and  manufacture  of  staves  at  a  given 
price,  but  each  side  agreed  on  the  proper 
measure  of  damages  as  being  the  difference 
between  the  cost  of  buying  the  timber  and 
manufacturing  the  staves  and  the  price 
specified  in  the  contract  which  would  have 
been  the  plaintiff's  earned  profit  if  he  had 
been  permitted  to  perform  the  contract 
Both  sides,  in  requested  instructions  which 
were  given,  submitted  that  test  to  the  jury 
as  the  proper  measure  of  damages;  so 
there  is  no  necessity  for  us  to  discuss  that 
feature  of  the  case.  There  was  sufficient  evi- 
dence to  show  that  according  to  that  test 
the  plaintiff  was  damaged  by  way  of  loss  of 
earnings  under  the  contract  at  least  the 
amount  that  he  was  awarded  by  the  verdict 
of  the  jury. 

[J]  It  is  next  contended  that  the  court 
erred  in  refusing  to  permit  the  defendant  to 
show  that  the  plaintiff  had  sold  and  convert- 
ed to  his  own  use  4,273  staves  on  which  the 
mill  company  had  made  the  advance  payment 
to  him,  and  that  the  court  also  erred  In  re- 
fusing to  Instruct  the  jury  to  allow  the  de- 
fendant a  credit  for  the  value  of  those  staves. 
Counsel  for  the  plaintiff  try  to  justify  the 
ruling  of  the  court  on  the  ground  that  the 
title  to  the  staves  was  in  the  plaintiff,  but  we 
think  the  contrary  is  true,  for  the  contract 
expressly  stipulated  that  the  title  should  pass 
to  the  mill  company  when  the  staves  were 
made  at  the  stump  and  the  first  advance  pay- 
ment was  made. 

[•]  However,  this  was  a  very  small  Item, 
and  the  amount  awarded  by  the  jury  is  less 
than  the  undisputed  eviuence  shows  the 
plaintiff  was  entitled  to  if  he  was  entitled  to 
anything  at  all,  and  a  deduction  of  the 
price  of  the  staves  sold  would  not  reduce  the 
amount  he  was  entitled  to  below  the  amount 
awarded  by  the  jury.  The  error  was  harm- 
less. 
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Them  to  another  contention  with  respect 
to  the  ruling  as  to  the  admissibility  of  evi- 
dence concerning  a  contract  entered  Into  with 
a  Mrs.  Baker  for  the  purchase  of  timber,  but 
we  are  unable  to  discover  any  materiality 
in  this  matter,  or  tbat  any  prejudice  could 
have  resulted  from  the  ruling  if  it  was  er- 
roneous. 

[7]  It  is  finally  contended  that  the  court 
erred  in  refusing  to  give  an  instruction  tell- 
ing the  Jury  that  it  was  the  duty  of  the 
plaintiff  to  lessen  his  damages  by  making  an 
effort  to  "find  another  market  for  his  product 
or  to  seek  similar  employment  for  himself." 
There  was  no  evidence  tending  to  show  that 
the  plaintiff  could  have  lessened  his  damages 
by  any  effort  in  the  direction  mentioned; 
for  the  undisputed  evidence  shows  that  at 
that  time  there  was  no  market  for  staves, 
and  that  any  effort  to  find  a  market  or  secure 
similar  employment  would  have  been  fruit- 
less. Mr.  Ferguson  himself  testified  that  that 
was  his  reason  for  Insisting  upon  delay,  as 
his  company,  which  was  a  concern  doing  an 
extensive  business,  perfectly  solvent,  was 
compelled  to  suspend  operations  on  account 
of  the  pendency  of  the  war.  Mr.  Ferguson 
testified,  It  is  true,  that  he  "stood  ready"  to 
comply  with  the  contract,  but  he  does  not 
show  that  he  was  ready  to  comply  at  any 
time  after  the  original  breach  and  up  to  tne 
expiration  of  the  period  mentioned  in  the 
contract 

There  was  a  sharp  conflict  in  the  testi- 
mony, but  that  issue  has  been  settled  against 
the  defendant  by  the  verdict  of  the  jury,  and 
we  are  unable  to  discover  in  the  record  any 
erroneous  ruling  of  the  court  which  operat- 
ed to  the  prejudice  of  the  defendant. 

The  judgment  is  therefore  affirmed. 


SCTJIXIN  et  al.  v.  NEWMAN.  (No.  128.) 
(Supreme  Court  of  Arkansas.   Jan.  29,  1917.) 

1.  Release  «=»17(2)  —  Fraudulent  Repre- 
sentations—Pbomisb  to  be  Performed  in 

FOTTJBE. 

A  mere  naked  promise  for  the  future  em- 

Sloyment  of  an  injured  railroad  employe  to  in- 
oce  the  signing  of  a  release,  which  was  not 
performed,  is  not  sufficient  to  show  fraud  in  the 
execution  of  a  release  unambiguous  in  its  re- 
citals of  a  compromise  and  settlement  of  the  en- 
tire matter  in  dispute,  and  reciting  that  the 
money  paid  the  employe  was  the  sole  consid- 
eration for  the  settlement  of  his  disputed  claim 
for  damages  for  personal  injuries,  since  a  mis- 
representation, to  constitute  fraud,  must  be  of 
an  existing  fact  which  is  not  true,  and  not  a 
promise  to  be  performed  in  the  future. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent. 
Dig.  |  82.] 

2.  Appeal  and  Ebsob  <g= 928(4)— Review— 
Presumptions. 

In  a  railroad  servant's  action  for  injuries, 
it  must  be  assumed  that  a  prayer  for  Instruction 
in  relation  to  an  unperformed  oral  promise  to 
employ  plaintiff  at  the  time  of  the  execution  of 
a  written  release  granted  at  plaintiff's  request 
announced  the  law  applicable  to  the  facts  from 


the  plaintiff's  viewpoint,  giving  them  their 
strongest  probative  value  in  plaintiff's  favor. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  f  3752.] 

Hart  and  Humphreys,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Boone  Coun- 
ty; John  I.  Worthlngton,  Judge. 

Action  by  S.  E.  Newman  against  John 
Scullin  and  others,  receivers  of  the  Missouri 
Sc  North  Arkansas  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Reversed,  and  cause  dismissed. 

W.  B.  Smith,  J.  Merrick  Moore,  and  H.  M. 
Trleber,  all  of  Little  Rock,  for  appellants. 

WOOD,  J.  This  suit  was  Instituted  by  the 
appellee,  a  car  repairer  In  the  employ  of  the 
appellants,  for  damages  on  account  of  person- 
al injuries  alleged  to  have  been  sustained  by 
him  October  9,  1916.  Appellee  alleges  that 
he,  in  company  with  a  fellow  workman,  was 
ordered  by  his  foreman  to  repair  a  car  sill 
which  was  about  40  feet  long  and  weighing 
about  700  pounds;  that  for  the  purpose  of 
stripping  it  and  removing  the  Irons  It  was 
necessary  to  move  the  sill  onto  blocks;  that 
while  moving  the  same  the  sill  fell  and  a  stir- 
rup on  the  same  caught  appellee's  leg  under  it, 
severing  the  muscle  on  the  front  part  of  the 
same  between  the  knee  and  the  hip,  causing 
appellee  permanent  Injuries  and  great  pain 
and  suffering. 

Appellee  alleged  that  the  sill  was  too 
heavy  for  two  men  to  handle,  and  that  the 
Job  required  four  men,  which  number  It  was 
the  custom  of  the  appellants  to  furnish;  that 
it  was  also  the  duty  of  appellants  to  have 
furnished  trestles  or  hones  upon  which  to 
place  the  sill  In  order  to  hold  the  same  In  a 
permanent  and  safe  position;  that  the  fail- 
ure to  furnish  these  trestles  made  It  neces- 
sary for  the  appellee  and  bis  fellow  work- 
man to  use  blocks  instead,  which  were  In- 
secure and  unsafe  for  the  purpose;  that  the 
negligence  of  appellants  in  these  respects 
caused  appellee's  Injury.  Appellee  further 
set  up  that  appellants  fraudulently  procured 
from  appellee,  while  he  was  weak  from  the 
physical  pain  and  mental  suffering  caused  by 
his  Injury,  a  release  for  the  consideration  of 
$121.20  paid  to  him,  and  also  for  the  fur- 
ther consideration  that  they  would  give  him 
future  permanent  employment,  and  the  fur- 
ther promise  that  his  employment  for  80  or 
00  days  from  the  date  of  the  execution  of 
the  release  should  be  of  a  lighter  character 
than  It  had  been;  that  appellee  accepted  the 
money  and  executed  the  release  in  considera- 
tion of  these  promises;  that  on  November  8th 
appellee  reported  to  appellant  for  work;  but 
that  appellants,  through  their  general  car 
foreman,  repudiated  these  promises  and  re- 
fused to  give  him  work. 

Appellants  answered,  denying  the  allega- 
tions of  negligence,  and  set  up  the  affirma- 
tive defenses  of  assumed  risk  and  contribu- 
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tory  negligence.  They  also  denied  the  alle- 
gations of  fraud  In  the  settlement  with  ap- 
pellee, and  set  up  the  release  executed  by 
appellee  In  full  discharge  of  any  damages 
that  he  may  have  sustained. 

The  first  question  to  be  considered  on  this 
appeal  Is  whether  or  not  there  was  a  valid 
contract  between  the  appellants  and  the  ap- 
pellee for  a  release  of  all  claims  for  damages 
on  account  of  the  injury  sustained  by  the  ap- 
pellee. 

The  release,  after  reciting  the  appellee's 
employment  and  his  injury  and  claim  for 
damages,  and  the  fact  that  appellants  denied 
liability  therefor,  continues  as  follows: 

"And  whereas,  I,  the  undersigned,  desire  to 
compromise  and  settle  the  entire  matter:  Now, 
therefore,  for  the  sole  consideration  of  one  hun- 
dred twenty-one  and  *»/ioo  dollars,  to  me  this 
day  in  hand  paid  by  tie  aforesaid  Missouri  & 
North  Arkansas  Railroad  Company,  and  John 
Scullin,  Jesse  McDonald,  and  W.  S.  Holt,  re- 
ceivers, the  receipt  of  which  is  hereby  acknowl- 
edged, I  do  hereby  compromise  and  settle  the 
aforesaid  claim  and  do  release  and  forever  dis- 
charge the  said  Missouri  ft  North  Arkansas 
Railroad  Company,  and  John  Scullin,  Jesse  Mc- 
Donald, and  W.  S.  Holt,  receivers,  from  any 
and  all  liability  whatever,  and  for  all  claims, 
all  Injuries,  present  and  future,  including  those 
that  may  hereafter  develop,  as  well  as  those  now 
apparent,  and  do  also  release  and  forever  dis- 
charge the  said  Missouri  ft  North  Arkansas 
Railroad,  and  John  Scullin,  Jesse  McDonald, 
and  W.  S.  Holt,  receivers,  from  all  actions, 
causes  of  action,  and  claims  for  injury  and 
damages  which  I  may  now  have,  or  might  here- 
after have  or  claim,  arising  out  of  the  aforesaid 
injuries  of  whatsoever  nature,  either  to  my  per- 
son or  property,  and  do  hereby  acknowledge  full 
satisfaction  for  such  liability,  claims  for  dam- 
ages, and  causes  of  action  for  injuries  and  dam- 
ages. 

"I  do  further  re  present  that  at  the  time  of  re- 
ceiving said  payment  and  signing  and  sealing 
this  release  I  am  of  lawful  age  and  fully  com- 
petent to  execute  it,  and  that  before  signing 
and  sealing  the  same  I  was  fully  informed  of 
and  acquainted  with  its  contents  and  executed  it 
with  full  knowledge  and  appreciation  thereof." 

Appellee  was  injured  on  the  9th  day  of 
October,  and  executed  the  release  on  the 
80th. 

There  was  testimony  on  behalf  of  the  ap- 
pellee tending  to  prove  that  appellant's  claim 
agent  promised  appellee  before  the  release 
was  executed  that  he  would  be  retained  in 
the  service  of  the  railway  company.  There 
was  testimony  on  behalf  of  appellants  tend- 
ing to  prove  that  the  claim  agent  made  no 
such  promise,  and  there  was  also  testimony 
tending  to  prove  that,  if  appellants'  claim 
agent  made  the  promise,  it  was  the  intention 
of  appellants  to  fulfill  same  by  giving  appel- 
lee employment 

The  court,  at  the  instance  of  the  appellee, 
Instructed  the  Jury,  in  effect,  that  if  before 
or  at  the  time  the  release  was  executed  the 
claim  agent  of  the  appellants  who  procured 
the  same,  as  an  Inducement  to  obtain  the  sig- 
nature of  the  appellee  thereto,  represented  to 
appellee  or  led  appellee  to  believe  that  he 
would  be  retained  in  the  employ  of  the  ap- 
pellants if  he  would  accept  the  consideration 
paid  and  execute  the  release,  appellee  would 


not  be  bound  by  such  release  if  the  appellants 
thereafter  refused  to  retain  appellee  in  their 
employ. 

The  appellants  prayed  for  instructions  di- 
recting the  jury,  In  effect,  that  though  they 
might  believe  from  the  evidence  that  the  ap- 
pellee was  promised  future  permanent  em- 
ployment by  the  appellants,  and  that  without 
just  cause  the  appellants  refused  to  give  him 
such  employment,  still  the  jury  could  not 
find  for  the  appellee  unless  they  further  be- 
lieved from  the  evidence  that  the  promise  for 
future  employment  was  made  to  the  appellee 
with  the  fraudulent  purpose  of  obtaining  the 
release,  and  without  an  intention  on  the  part 
of  appellants  at  the  time  of  making  the  prom- 
ise to  live  up  to  the  same. 

The  court  refused  to  grant  appellants' 
prayers,  and  to  these  rulings  upon  the  in- 
structions the  appellants  duly  excepted. 

[1]  The  effect  of  the  court's  ruling  is  that, 
where  a  claim  agent  procures  a  release  to  be 
signed  by  an  Injured  employe1  of  all  damages 
from  the  injury  for  a  cash  consideration  re- 
cited in  the  Instrument  and  upon  the  further 
promise  of  the  claim  agent  that  such  employe1 
will  be  retained  and  given  future  employ- 
ment, although  such  latter  promise  is  not  re- 
cited in  the  Instrument,  the  release  will  not 
be  binding  on  the  employe1  unless  the  com- 
pany fulfills  the  promise  made  by  its  claim 
agent  by  retaining  the  injured  employe  in  Its 
service.  In  other  words,  the  ruling  Is  tanta- 
mount to  a  holding  that  such  a  promise  for 
future  employment  unperformed  on  the  part 
of  the  railroad  company  Is  a  fraud  that  In- 
validates the  release,  notwithstanding  the  re- 
citals of  the  release  show  that  there  is  a 
compromise  and  settlement  of  the  entire  mat- 
ter in  dispute  "for  the  sole  consideration" 
of  a  designated  sum  in  money  which  the  re- 
leasor acknowledges  has  been  paid  him.  This 
Is  not  the  law. 

Fraud  cannot  be  predicated  upon  a  promise 
of  future  employment  unfulfilled  that  is  not 
recited  In  the  instrument  which  constitutes 
the  contract  of  release.  The  Instrument  of 
release  under  review  is  unambiguous  In  its 
recitals,  and  the  recital  of  the  consideration 
received  constitutes  something  more  than  the 
mere  acknowledgment  of  a  receipt  of  the 
amount  of  money  specified. 

The  contract  shows  that  the  amount  of 
money  paid  the  apppellee  was  the  sole  con- 
sideration for  the  settlement  of  a  disputed 
claim  for  damages.  The  principle  controlling 
here  was  announced  by  this  court  in  Con- 
oway  v.  Newman,  91  Ark.  824,  121  S.  W.  353. 
The  facts  in  that  case  were  that  the  Newman 
Mill  ft  Lumber  Company  executed  a  mortgage 
In  favor  of  one  H.  Greenwald  to  secure  the 
individual  debt  of  R.  L.  Newman,  one  of  the 
partners.  During  the  course  of  business  the 
Newman  Company  became  Indebted  to  vari- 
ous creditors,  among  whom  was  the  plaintiff, 
Goldman  ft  Co.,  who  subsequently  brought  an 
attachment  against  the  Newman  Company, 
In  which  a  receiver  was  appointed,  and  in 
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which  It  was  alleged  that  the  mortgage  to 
Greenwald  was  procured  by  fraud.  It  was 
shown  at  the  time  the  mortgage  was  execut- 
ed the  Newman  Company  was  indebted  to 
Newman  in  the  sum  of  $1,600,  and  that  to 
induce  them  to  sign  the  mortgage  Greenwald 
told  them  that  Newman  would  draw  out  of 
the  firm  if  they  did  not  execute  the  mortgage, 
but  if  they  did  execute  it  he  would  advance 
the  firm  more  money.  Newman  afterwards 
denied  that  he  had  made  the  promise  and 
refused  to  make  further  advances.  In  that 
case,  speaking  of  the  alleged  false  represen- 
tation, we  said: 

"This  was  not  a  false  statement  upon  which 
fraud  may  be  predicated :  such  fraud  must  be  of 
existing  facts  or  facts  which  previously  existed, 
and  cannot  consist  of  mere  promises  as  to  fu- 
ture acts,  although  such  promises  are  subse- 
quently broken.  *  •  *  The  representations 
here  complained  of  relate  solely  to  promises  as 
to  matters  in  the  future." 

The  instruction  of  the  trial  court  was  pred- 
icated upon  a  mere  naked  verbal  promise  of 
the  claim  agent  of  appellants  that  appellee 
would  be  retained  in  their  service  as  an  in- 
ducement for  appellee's  signing  the  contract 
of  release.  This  promise  related  entirely  to 
acts  to  be  done  in  the  future. 

In  Railway  Co.  v.  Dearborn,  60  Fed.  880, 
0  C.  C.  A.  286,  the  court,  speaking  concerning 
a  similar  state  of  facts,  said: 

"There  is  a  distinction  between  a  representa- 
tion of  an  existing  fact  which  is  untrue,  and  a 
promise  to  do,  or  not  to  do,  something  in  the 
future.  In  order  to  avoid  a  contract,  the  former 
must  be  relied  on.  The  plaintiff  does  not  pre- 
tend that  there  was  any  representation  of  an  ex- 
isting fact  which  was  untrue,  but  the  claim  is 
that  there  was  a  promise  to  do  something  In  the 
future." 

In  the  recent  case  of  Kansas  City  Southern 
Railway  Co.  v.  Armstrong,  115  Ark.  12S,  171 
S.  W.  123,  speaking  of  a  release,  we  said: 

"This  is  not  a  case  where  the  plaintiff  is 
shown  to  have  been  mentally  incapacitated  from 
entering  into  the  contract;  *  •  *  nor  is  it 
a  case  where  there  was  fraudulent  representa- 
tions as  to  the  contents  of  the  written  instru- 
ment, or  any  trick  or  subterfuge  whereby  the 
papers  were  substituted  so  as  to  induce  the  con- 
tracting party  to  execute  it;  *  *  *  neither  is 
this  a  case  where  the  injured  person  executed 
the  release  in  reliance  upon  the  superior  knowl- 
edge of  the  physician  or  surgeon  of  the  com- 
pany as  to  the  extent  of  the  injuries.  *  *  * 
The  parties  having  deliberately  contracted  with 
each  other  for  a  settlement  of  the  unliquidated 
claim,  they  are  both  bound  by  the  contract." 

See,  also,  Ry.  Co.  v.  Vanordstrand,  67  Kan. 
386,  73  Pac.  114. 

Since  a  mere  naked  promise  for  future  em- 
ployment is  not  sufficient  to  show  fraud  In 
the  execution  of  the  release,  and  as  such 
promise,  if  made,  was  not  brought  into  the 
written  contract,  proof  of  such  promise  can- 
not avail  appellee  to  alter  and  destroy  the 
effect  of  his  written  contract. 

[2]  We  must  assume  that  the  prayer  for 
instruction  granted  at  the  request  of  the  ap- 
pellee announced  the  law  from  the  appellee's 
viewpoint  applicable  to  the  facts,  giving  them 
their  strongest  probative  value  in  appellee's 


favor.  Appellee  did  not  request  prayers  for 
instructions  to  the  effect  that,  If  the  promise 
was  made  by  appellants  to  retain  him  in 
their  service,  and  that  at  the  time  such  prom- 
ise was  made  it  was  not  intended  by  the  ap- 
pellants to  perform  the  same,  such  promise 
would  constitute  such  a  fraud  In  the  execu- 
tion of  the  contract  as  to  render  the  same 
void.  We  conclude,  therefore,  that  appellee 
conceded  that  the  evidence  was  not  sufficient 
to  Justify  the  submission  of  such  an  issue  to 
the  Jury,  and  we  do  not  decide  the  question 
as  to  what  would  have  been  the  effect  on  the 
release  of  a  promise  for  future  employment 
made  with  the  intention  at  the  time  It  was 
made  of  not  fulfilling  it 

It  follows  that  the  release  under  review 
was  not  void,  but,  on  the  contrary.  It  showed 
a  complete  settlement  of  the  damages  which 
appellee  sustained  by  reason  of  his  Injuries, 
and  Is  a  complete  defense  to  his  cause  of 
action.' 

The  judgment,  for  the  errors  In  the  court's 
instruction,  will  be  reversed,  and  the  cause 
will  be  dismissed. 

HART  and  HUMPHREYS,  JJ.,  dissent 


SCULLIN  et  si  t.  VINING.    (No.  114.) 
(Supreme  Court  of  Arkansas.    Jan.  22,  1917.) 

1.  Appeal  and  Brbob  <S=>984(2>— Review— 
Sufficiency  or  Evidence— Evidence  Con- 

BXDEBED. 

On  review  of  the  legal  sufficiency  of  the 
evidence  to  support  a  judgment  for  plaintiff, 
the  evidence  must  be  tested  in  view  of  plaintiff's 
evidence  most  favorable  to  him. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  J  3777.] 

2,  Carriers  «=»318(4)— Injuries  to  Passen- 
ger—Sufficiency  or  Evidence— Unusual 
Jar. 

In  an  action  for  injuries  to  a  passenger  on 
a  freight  train,  evidence  held  sufficient  to  war- 
rant a  verdict  finding  that  the  injuries  were 
caused  by  an  unusual  and  unnecessary  jar  to 
the  train. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1807,  1808.] 

8.  Evidence  <§=>481(8)— Opinion  Evidence— 
Opinions  or  Witnesses  —  Operation  o» 
Freight  Train. 
Witnesses  who  testify  that  they  are  accus- 
tomed to  riding  on  freight  trains,  and  knew 
the  usual  and  ordinary  jolts  and  jars  hi  the 
operation  of  them,  are  competent  to  testify 
that  the  jar  which  caused  plaintiff's  injuries 
was  unusual. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  2251,  2254.] 

4.  Evidence  «$=>553(2>— Opinion  Evidence— 
Examination  or  Experts— Hypothetical 
Question. 

A  hypothetical  question  asked  a  medical 
expert  is  not  erroneous,  as  omitting  the  fact 
that  plaintiff  had  been  drinking  excessively, 
where  plaintiffs  evidence  tended  to  show  that 
he  had  not,  and  was  sober  at  the  time,  though 
defendant's  evidence  showed  that  he  had  been 
drinking  excessively,  since  a  hypothetical  ques- 
tion, while  it  must  embrace  every  undisputed 
fact  and  must  not  embrace  any  fact  which 
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there  is  no  evidence  to  show,  may  be  based  on 
any  hypothesis  which  the  evidence  tends  to 
■how. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2370.] 

6.  Evidence  «=»558(11)— Opinion  Evidence 
— Examination  of  Experts—Cross- Exami- 
nation. 

A  medical  expert  can  be  cross-examined  by 
reading  to  him  an  excerpt  from  a  standard  med- 
ical authority,  and  asking  him  bis  views  con- 
cerning it  in  order  to  test  his  knowledge. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §8  2377,  2379.] 

6.  Damages  <g=206(3)—  Physical  Examina- 
tion—Second Trial. 

'Where  plaintiff,  suing  for  personal  injuries, 
had  been  compelled  to  submit  to  a  physical  ex- 
amination by  defendant's  physicians  before  the 
first  trial,  and  those  physicians  testified  for 
defendant  at  the  second  trial,  it  was  not  error 
to  refuse  to  compel  plaintiff  to  submit  to  a 
second  examination. 

[Ed.  Note.— For  other  cases,  Bee  Damages, 
Cent  Dig.  {  631.] 

7.  Carriers  ®=>298(2)— Injuries  to  Pas  sen  - 
geb — Statute. 

An  injury  to  a  passenger  in  the  caboose  of 
a  freight  train,  resulting  from  his  being  thrown 
from  his  seat  by  a  violent  jerk  of  the  train,  is 
an  injury  caused  by  the  running  of  a  train  with- 
in Kirby's  Dig.  $  6778,  making  railroads  re- 
sponsible, where  injury  is  done  to  persons  or 
property  by  the  running  of  trains. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1192,  1206.  1206.] 

8.  Damages  «=>216(7)— Personal  Injuries— 
Instruction— Future  Pain— Applicabili- 
ty to  Evidence. 

In  an  action  for  injuries  to  a  passenger, 
where  plaintiff's  evidence  tending  to  show  that 
he  would  necessarily  suffer  pain  for  some  period 
in  the  future,  an  instruction  authorizing  recov- 
ery for  such  pain  is  not  erroneous,  since  the 
jury  can  consider  future  as  well  as  past  pain 
and  suffering,  if  it  is  reasonably  certain  that 
they  are  inevitable,  though  not  if  they  are  only 
probable. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  i  662.] 

9.  Trial  «=»306— Misconduct  or  Juror— Ar- 
gument. 

In  an  action  against  railroad  receivers  for 
injuries  to  a  passenger,  a  statement  by  one 
juror  in  the  jury  room  that  his  wife  had  res- 
cued a  child  of  a  railroad  employs  from  being 
run  over  by  an  approaching  train,  and  a  mis- 
carriage had  been  caused  thereby,  and  that  all 
he  had  got  out  of  it  was  a  cussing  from  the  sec- 
tion foreman,  because  be  had  borrowed  a  plank 
from  the  railroad  to  clean  a  hog  on,  does  not 
require  a  reversal  of  judgment  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f{  731,  742.] 

10.  Trial  «=»317— Misconduct  of  Juror- 
Objection— Necessity. 

Where  an  attorney  for  defendant  overheard 
an  objectionable  statement  by  a  juror  in  the 
jury  room,  but  did  not  report  the  matter  to  the 
court,  defendant  cannot,  after  verdict  for  the 
plaintiff  had  been  rendered,  attack  it  for  such 
misconduct 

Note.— For  other  cases,  see  Trial,  Cent 
g.  H  751.  752.] 

Appeal  from  Circuit  Court,  Searcy  County ; 
Jno.  I.  Worthlngton,  Judge. 

Action  by  E.  H.  Vining  against  John  Scul- 
Un  and  others,  as  receivers  of  the  Missouri 
ft  North  Arkansas  Railroad  Company.  Judg- 


ment for  the  plaintiff,  and  defendants  appeal. 
Affirmed. 

W.  B.  Smith,  J.  Merrick  Moore,  H.  M.  Trie- 
ber,  and  Gardner  K.  Oliphlnt,  all  of  Little 
Rock,  for  appellants.  Williams  ft  Seawel,  of 
Yellvllle,  for  appellee. 

HART,  3.  Appellee  sued  appellant  to  re- 
cover damages  for  personal  injuries  sustain- 
ed by  him  by  being  thrown  from  bis  seat  by 
a  sudden,  unusual,  and  violent  jerk  of  the 
train,  while  riding  as  a  passenger  on  one  of 
appellant's  freight  trains.  The  Jury  return- 
ed a  verdict  for  appellee  In  the  sum  of  $1,- 
000,  and  the  case  Is  here  on  appeal. 

[1]  1.  It  is  Insisted  by  counsel  for  appel- 
lant that  the  evidence  is  not  legally  sufficient 
to  support  the  verdict  It  is  admitted  that 
appellee  was  thrown  from  bis  seat  while  rid- 
ing as  a  passenger  in  the  caboose  of  one  of 
appellant's  local  freight  trains,  but  it  is 
claimed  that,  if  he  was  injured  in  conse- 
quence of  being  thrown  from  his  seat,  that 
there  was  no  negligence  on  the  part  of  the 
appellant  It  was  shown  by  witnesses  intro- 
duced by  appellant  that  the  movement  of  the 
train  at  the  time  of  the  injury  complained  of 
was  accompanied  by  only  such  jerks  and  jars 
aa  are  Incidental  to  the  ordinarily  careful 
operation  of  mixed  trains.  We  need  not  set 
out  this  evidence  for  the  reason  that  the  le- 
gal sufficiency  of  the  evidence  must  be  tested 
In  the  view  of  appellee's  evidence  most  favor- 
able to  him. 

[2]  Several  witnesses  testified  that  they 
were  present  in  the  caboose  at  the  time  ap- 
pellee was  thrown  from  his  seat  and  injured ; 
and  that  they  were  in  the  habit  of  riding  on 
freight  trains  and  were  accustomed  to  the 
usual  Jerks  and  Jars  of  freight  trains.  One 
of  the  witnesses  testified  that  he  had  ridden 
on  freight  trains  about  5,000  miles;  that  he 
had  never  seen  any  other  jolt  or  jar  of  a 
freight  train  that  was  as  hard  as  this  one ; 
that  he  counted  it  an  extremely  hard  jolt; 
that  he  was  thrown  from  his  seat  and  was 
slightly  Injured  thereby ;  that  he  had  never 
been  thrown  around  before  and  never  before 
hurt  by  the  jolt  or  jar  of  a  freight  train  In 
which  he  was  riding ;  that  the  train  In  ques- 
tion was  a  long  train,  and  that  he  knew  the 
noise  ordinarily  made  by  a  train  of  that 
length  when  it  took  up  slack ;  that  on  the  day 
In  question  the  train  slowed  down  and  nearly 
came  to  a  full  stop ;  that  without  any  warn- 
ing It  started  up  suddenly  and  the  movement 
of  the  train  threw  appellee  from  his  seat  and 
severely  injured  him.  Several  witnesses  tes- 
tified to  substantially  the  same  state  of  facts. 
Appellee  himself  stated  that  he  had  paid  his 
fare  to  the  conductor  when  he  boarded  the 
train  at  Gilbert,  Ark.,  and  was  going  to  Les- 
lie, Ark.,  on  a  local  freight  train  of  appellant ; 
that  he  had  not  ridden  very  far  when  the 
train  slowed  down  and  he  thought  it  was  go- 
ing to  stop;  that  he  thought  probably  there 
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would"  be  a  little  Jar  when  the  train  In- 
creased Its  speed  and  began  to  brace  himself 
In  his  seat ;  that  at  that  time  the  train  start- 
ed up  with  a  Jerk  and  he  was  thrown  from 
his  seat  against  the  stove  with  great  vio- 
lence ;  that  he  had  been  engaged  in  railroad- 
ing both  as  a  brakeman  and  conductor  and 
heard  no  signal  of  any  kind  when  the  train 
started  up  again;  that  the  Jerk  which  in- 
jured him  was  out  of  the  ordinary  and  was 
unnecessary  under  the  conditions  of  the  train 
at  that  time.  This  testimony  was  legally 
sufficient  to  warrant  the  verdict  in  favor  of 
appellee. 

[3]  2.  It  is  also  Insisted  that  this  testi- 
mony was  incompetent  We  have  carefully 
examined  the  testimony  of  each  of  these  wit- 
nesses, and  think  it  was  competent  Each 
witness  testified  that  he  was  accustomed  to 
riding  on  freight  trains  and  showed  that  he 
knew  the  usual  and  ordinary  jolts  and  jars 
in  the  operation  of  them.  It  may  fairly  be 
inferred  from  the  testimony  of  each  of  them 
that  the  jolt  in  question  was  an  unusual  one 
and  one  that  was  not  incident  to  the  ordi- 
nary operation  of  a  mixed  train.  It  may  be 
true  that  people  who  travel  more  on  such 
trains  might  be  better  and  more  accurate 
judges  than  the  witnesses  in  question,  still 
the  difference  is  only  in  degree  and  the  sub- 
ject-matter being  one  of  more  or  less  common 
knowledge,  we  think  the  testimony  was  com- 
petent. St  L.  ft  S.  F.  R.  Co.  v.  Brdwn,  62 
Ark.  254,  35  S.  W.  225;  St  U,  I.  M.  ft  S.  R. 
Co.  v.  Richardson,  87  Ark.  101,  112  S.  W. 
212 ;  St  Ik,  I.  M.  ft  S.  R.  Co.  v.  Brabbzson,  87 
Ark.  109,  112  S.  W.  222;  St  U  S.  W.  Ry.  Co. 
v.  Jackson,  93  Ark.  119,  124  S.  W.  241. 

[4]  3.  It  was  the  contention  of  appellee 
that  his  spine  was  injured,  and  it  was  the 
contention  of  appellant  that  appellee  was  not 
injured,  hut  was  simulating.  On  this  branch 
of  the  case,  it  is  contended  by  counsel  for  ap- 
pellant that  the  hypothetical  questions  pro- 
pounded to  two  of  the  physicians  by  counsel 
for  appellee  were  contrary  to  the  rule  govern- 
ing such  questions  as  laid  down  by  the  court 
in  Taylor  v.  McCUntock,  87  Ark.  243,  112  S. 
W.  405,  and  Ford  v.  Ford,  100  Ark.  518,  140 
S.  W.  993.  In  those  cases  the  court  held  that 
a  hypothetical  question  must  embrace  all  es- 
sential undisputed  facts  which  bear  upon  the 
question,  and  must  not  embrace  any  state- 
ment or  fact  which  there  is  no  testimony 
tending  to  establish.  The  court  further  stat- 
ed that  a  party  has  the  right  to  take  the  opin- 
ion of  a  witness  upon  the  undisputed  essen- 
tial facts  and  on  every  state  of  facts  which 
he  claims  the  evidence  tends  to  establish.  It 
is  contended  by  counsel  for  appellant  that  the 
hypothetical  question  in  the  present  case  of- 
fends against  this  rule  because  It  wholly 
omits  the  fact  that  appellee  had  been  drink- 
ing an  excessive  amount  of  whisky  on  the 
morning  of  the  accident  It  is  true  the  evi- 
dence adduced  by  appellant  tended  to  show 
that  appellee  had  taken  several  drinks  of 
whisky  that  morning  and  was  under  its  in- 


fluence, but  the  testimony  adduced  in  favor 
of  appellee  tended  to  show  that  he  bad  not 
done  so,  and  that  he  was  sober  at  the  time 
of  the  accident  Therefore  the  hypothetical 
questions  did  not  omit  undisputed  facte 
shown  by  the  evidence. 

[S]  4.  On  cross-examination  of  the  medical 
experts,  counsel  for  appellee  were  permitted 
to  read  to  the  jury  excerpts  from  acknowledg- 
ed standard  medical  authorities  treating  of 
the  subject  testified  to  by  the  experts. 

Error  calling  for  a  reversal  of  the  Judg- 
ment Is  predicated  upon  the  action  of  the 
court  in  admitting  this  to  be  done.  There  is 
a  decided  conflict  in  the  authorities  as  to 
whether  It  is  proper,  in  cases  where  an  expert 
does  not  base  bis  opinion  upon  a  particular 
authority,  to  read  an  excerpt  from  a  scien- 
tific authority  and  ask  the  expert  on  cross- 
examination  as  to  his  views  concerning  such 
excerpt  Case  note  to  16  Ann.  Oas.  819.  In 
the  cases  cited  below  it  is  held  that  when  a 
witness  Is  testifying  as  an  expert,  it  is  com- 
petent to  test  his  knowledge  on  cross-exami- 
nation by  reading  to  him  extracts  from  stand- 
ard authorities  upon  the  subject-matter  in- 
volved, and  then  ask  him  whether  he  agrees 
or  disagrees  with  the  authorities.  The  case 
is  a  clear  exception  to  the  rule  which  for- 
bids the  reading  of  books  of  inductive  sci- 
ence as  affirmative  evidence  of  the  facts 
treated  of.  The  purpose  of  the  testimony 
sought  to  be  elicited  is  to  test  the  knowledge 
of  the  expert,  and  to  ascertain  the  weight  of 
his  testimony.  We  think  that  no  better  way 
could  be  devised  for  doing  this  than  to  take 
the  accepted  authorities  upon  the  subject  and 
to  see  how  his  knowledge  of  the  matter  cor- 
responds with  that  of  such  authorities.  Hess 
v.  Lowrey,  122  Ind.  225,  23  N.  B.  156,  7  I*  R 
A.  90,  17  Am.  St  Rep.  355;  Williams  v.  Nal- 
ly  (Ky.)  45  S.  W.  874;  Egan  v.  Dry  Dock, 
etc,  R.  Co.,  12  App.  Dlv.  556,  42  N.  Y.  Supp. 
188;  Sale  v.  Eichberg,  105  Tenn.  333,  59  S. 
W.  1020,  52  L.  R.  A.  894;  Gulf,  etc.,  R.  Co. 
v.  Farmer,  102  Tex.  235,  115  S.  W.  260;  Fish- 
er v.  So.  Pac  R.  Co.,  89  Cal.  399,  26  Pac. 
894. 

[6]  5.  It  is  next  Insisted  by  counsel  for  ap- 
pellant that  the  court  erred  in  refusing  to 
make  an  order  upon  appellee  to  submit  to  a 
physical  examination  at  the  hands  of  physi- 
cians. This  was  the  second  trial  of  the  case. 
Upon  the  first  trial  of  the  case  the  court  re- 
quired appellee  to  submit  to  a  physical  ex- 
amination at  the  hands  of  physicians  select- 
ed by  appellant  These  physicians  testified 
at-  the  trial  that  appellee  was  not  injured  at 
all  and  was  simulating.  These  same  witness- 
es testified  at  the  present  trial  and  said  they 
were  satisfied  from  the  examination  made  by 
themselves  at  the  former  trial  that  appellee 
was  only  feigning  to  be  injured.  Another 
examination  could  not  have  added  anything 
to  their  knowledge  of  appellee's  physical  con- 
dition.  Therefore  the  court  did  not  err  in 
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refusing  to  require  appellee  to  submit  to 
another  medical  examination. 

[7]  6.  It  Is  Insisted  by  counsel  for  appellant 
that  the  court  erred  in  giving  Instruction  No. 
1.  This  Instruction  was  an  exact  copy  of  in- 
struction No.  1  as  set  out  In  the  abstract  in 
the  case  of  Kansas  City  Sou.  Ry.  Go.  v.  Davis, 
83  Ark.  217,  103  S.  W.  603.  In  that  case  It 
was  held  that  section  0773  of  Klrby's  Digest 
places  responsibility  upon  railroads  where 
Injury  Is  done  to  persons  or  property  by  the 
running  of  trains,  and  a  prima  fade  case  of 
negligence  is  made  out  against  the  company 
operating  the  train  by  the  proof  of  injury. 
The  Injury  In  question  was  caused  by  the 
running  of  a  train,  and  the  court  did  not  err 
in  giving  the  instruction. 

7.  It  Is  insisted  that  the  court  erred  In  giv- 
ing instruction  No.  2.  This  instruction  was 
an  exact  copy  of  instruction  No.  3  set  out  In 
the  opinion  in  Arkansas  Southwestern  R. 
Co.  v.  Wlngfleld,  94  Ark.  75,  126  S.  W.  76. 
The  court  approved  the  instruction  in  that 
case,  and  what  was  said  there  applies  with 
equal  force  here. 

[t]  8.  It  also  contended  that  the  court 
erred  In  giving  Instruction  No.  5  upon  the 
measure  of  damages.  There  was  no  error  in 
giving  this  Instruction.  In  the  case  of  St  I*, 
I.  M.  &  8.  R.  Co.  v.  Bird,  106  Ark.  177,  153 
S.  W.  104,  the  court  held  that  the  Jury  may 
take  Into  consideration  future  as  well  as 
past  physical  pain  and  suffering,  but  to  Justi- 
fy them  In  doing  so  it  must  be  reasonably 
certain  that  such  future  pain  and  suffering 
are  Inevitable,  and  If  they  be  only  probable 
or  uncertain  they  cannot  be  taken  into  the  es- 
timate. See,  also,  St.  I*,  L  M.  Sc  S.  R.  Co.  v. 
Armbrust,  121  Ark.  851, 181  S.  W.  131.  The 
testimony  in  the  present  case  on  the  part 
of  appellee  tended  to  show  that  he  would 
necessarily  suffer  pain  for  some  period  of 
time  in  the  future,  and  the  instruction  only 
went  to  the  extent  of  submitting  this  Issue 
of  facts  to  the  Jury.  The  question  of  per- 
manent Injuries  was  not  submitted  to  the 
Jury  In  the  instruction.  It  only  submitted 
to  them  the  question  of  the  suffering  he 
would  necessarily  endure  in  the  future  re- 
sulting from  his  Injury.  The  court  did  not 
err  in  giving  the  Instruction.  We  do  not 
deem  it  necessary  to  set  out  the  instruction, 
as  it  Is  in  the  exact  language  of  one  approved 
in  a  similar  case  by  the  court  In  Ark.  South- 
western a.  Co.  v.  Wlngfleld,  94  Ark.  75,  126 
S.  W.  76. 

[9]  9.  Error  calling  for  a  reversal  of  the 
Judgment  Is  predicated  upon  the  alleged  mis- 
conduct of  the  Jury  in  deliberating  upon  their 
verdict  The  Jury  were  put  In  charge  of  a 
deputy  sheriff  and  sent  to  the  Jury  room  to 
consider  the  verdict.  The  deputy  sheriff 
while. out  In  the  hall  near  the  Jury  room 
heard  one  of  the  Jurors  state  to  the  others 
that  his  wife  had  rescued  a  deaf  and  dumb 
child  of  one  of  the  employes  of  the  railroad 


and  saved  it  from  being  ran  ever  by  an  ap- 
proaching train;  that  his  wife  suffered  a 
miscarriage  as  the  result  of  her  exertion, 
and  all  that  he  had  ever  gotten  out  of  It  was 
a  "cussing"  from  the  section  foreman  because 
he  had  borrowed  a  plank  from  the  railroad 
to  clean  a  hog  on.  We  do  not  think  this 
alleged  error  calls  for  a  reversal  of  the  judg- 
ment. The  deliberations  of  the  jury  are 
made  in  secret.  As  a  rule  they  are  not  skill- 
ed in  law,  and  thejr  Illustrations  used  In 
weighing  the  testimony  must  necessarily  take 
a  wide  range. 

[10]  Moreover,  the  record  shows  that  the 
claim  agent  of  the  railroad  was  out  in  the 
hall  standing  by  the  deputy  sheriff  and  heard 
the  remarks  of  the  juror.  Hie  informed  the 
attorneys  of  the  railroad  company  about  the 
remarks  before  the  verdict  of  the  jury  was 
returned  into  the  court.  If  counsel  thought 
the  remarks  would  Improperly  Influence  the 
jury  in  arriving  at  its  verdict  they  should 
have  reported  the  matter  to  the  court  at  once 
and  not  waited  until  after  the  verdict  was 
returned.  They  should  not  be  allowed  to 
speculate  upon  the  result  of  the  verdict  and 
then  assign  the  remarks  as  error  calling  for 
a  reversal  of  the  Judgment. 

The  testimony  adduced  on  the  part  of  ap- 
pellee tended  to  show  that  he  sustained  very 
serious  injuries.  The  jury  returned  a  verdict 
for  $1,000,  and  if  the  jury  believed  the  testi- 
mony of  the  witnesses  for  appellee,  the  ver- 
dict was  a  very  moderate  one,  and  cannot 
in  any  sense  be  said  to  be  excessive. 

The  Judgment  will  be  affirmed. 


J.  M.  LOWE  AUTO  CO.  v.  WINKLER  et  al. 
(No.  139.) 

(Supreme  Court  of  Arkansas.    Feb.  6,  1917.) 

1.  LiviBY  Stable  and  Garage  Keepers  <8=> 
8(1)— Lien  on  Vehicle. 

While  automobiles  are  a  species  of  vehicles 
which  were  unknown  at  common  law,  neverthe- 
less wheelwrights  and  mechanics  repairing  such 
vehicles  are,  under  the  common  law,  entitled  to 
a  lien  thereon. 

[Ed.  Note.— For  other  cases,  see  Livery  Stable 
and  Garage  Keepers,  Cent.  Dig.  {  7.] 

2.  Livery  Stable  and  Garage  Keepers  <g=» 
8(1)— Lien  on  Vehicle  —  Statutes  —  Con- 
struction. 

Kirb/s  Dig.  §i  5017-6019,  provided  a  meth- 
od of  enforcing  common-law  liens,  declaring  that 
mechanics  or  artisans  who  should  be  in  pos- 
session of  personalty  holding  it  by  virtue  of  a 
lien  thereon  for  labor  and  material  should  have 
the  right  to  sell  the  same  for  satisfaction  of  the 
debt  upon  giving  a  bond  in  an  amount  to  be 
fixed  by  a  justice  of  the  peace,  or  circuit  judge, 
but  that  the  sale  should  not  take  place  until  30 
days  after  the  work  had  been  completed.  Kir- 
by/s  Dig.  U  5013-5016,  as  amended  by  Acts 
1911,  p.  298,  creating  a  statutory  lien  in  favor 
of  blacksmiths  and  wheelwrights,  provides  for 
the  enforcement  of  such  lien  by  the  filing  with 
the  clerk  of  the  circuit  court,  within  90  days 
after  the  completion  of  the  work,  an  account  of 
the  demand  due  and  a  description  of  the  prop- 
erty, and  by  action  at  any  time  within  four 
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months  after  the  filing  of  the  account  in  the 
manner  provided  by  statute  for  the  enforcement 
of  laborers'  liens.  Held  that,  as  the  later  act 
created  a  lien  and  changed  the  method  of  en- 
forcement, the  earlier  act  fixing  the  method  for 
enforcement  was  repealed,  and  the  common-law 
lien  was  also  abrogated. 

[Ed.  Note.— For  other  cases,  see  Livery  Stable 
and  Garage  Keepers,  Gent  Eng.  f  7.] 

8.  Liveby  Stable  and  Garage  Keepebs  «=> 
8(4)— Lien  on  Vehicle— Bntobck went— Na- 
ture of  Set-Off  —  Replevin  —  "Counter- 
claim"— "Commencement  of  Action." 
Kirby's  Dig.  f  6090,  declares  that  a  counter- 
claim must  be  a  cause  of  action  in  favor  of 
defendants,  or  some  of  them,  against  the  plain- 
tiffs, or  some  of  them,  arising  out  of  contract 
or  transaction  set  forth  in  the  complaint  as  the 
foundation  of  plaintiff's  claim.  In  replevin  for 
a  motor  car,  defendants  who  had  repaired  the 
car  set  up  as  a  counterclaim  their  alleged  lien 
on  the  car,  although  they  had  not  filed  the  lien 
notice  with  the  clerk  of  the  circuit  court  within 
90  days  after  the  completion  of  the  work  as  re- 
quired by  Kirby's  Dig.  85  5018-6019,  as  amend- 
ed by  Acts  1911.  Held  that,  though  the  coun- 
terclaim was  filed  within  90  days  from  the  com- 
pletion of  the  repairs,  it  cannot  be  treated  as 
the  commencement  of  a  suit  to  enforce  the  lien, 
and  thus  a  ground  for  denying  relief  to  plaintiff, 
for  the  right  of  recovery  by  plaintiff,  did  not 
depend  upon  the  nonexistence  of  any  debt,  and 
so  such  counterclaim  was  not  one  arising  out  of 
or  connected  with  the  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Livery  Stable 
and  Garage  Keepers,  Cent.  Dig.  §  10. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Counterclaim;  Com- 
mencement of  Action.] 

Appeal  from  Circuit  Court,  Arkansas  Coun- 
ty; Thomas  O.  Trimble,  Judge. 

Action  by  E.  H.  Winkler  and  another 
against  the  J.  M.  Lowe  Auto  Company, 
which  counterclalmed.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Affirmed. 

Lee  &  Moore,  of  Clarendon,  and  L.  G. 
Smith,  of  De  Witt,  for  appellant  W.  N. 
Carpenter,  of  De  Witt  for  appellees. 

McCULLOCH,  C.  J.  This  Is  an  action  In- 
stituted by  appellees,  E.  H.  Winkler,  and  his 
wife,  M.  D.  Winkler,  to  recover  possession 
of  an  automobile  held,  by  defendant  J.  M. 
Lowe  Auto  Company,  at  Its  garage  for  pay- 
ment of  a  repair  bill.  The  defendant  filed  a 
counterclaim  on  an  account  for  repairs  al- 
leged to  have  been  made;  the  original  ac- 
count aggregating  the  sum  of  $244,  with 
credits  reducing  the  same  to  $140.09.  The 
account  shows  repairs  made  from  time  to 
time,  and  It  appears  from  the  evidence  that 
the  car  was  left  with  the  defendant  for  re- 
pairs by  appellees.  The  jury  returned  a 
verdict  In  favor  of  appellees  for  the  pos- 
session of  the  car  and  in  the  sum  of  $1  as 
damages  for  the  detention.  There  are  ques- 
tions in  the  case  concerning  rulings  of  the 
court  during  the  progress  of  the  trial  which 
have  been  eliminated  by  the  verdict  and  we 
proceed  to  determine  only  those  questions 
which  are  necessarily  presented  on  this  ap- 
peal. 

[1 , 2]  The  contention  of  counsel  for  appel- 
lant Is  that  the  appellant  had  a  Hen  for  re- 


pairs which  authorised  it  to  hold  the  car  un- 
til the  repair  bill  was  paid,  and  also  that  the 
filing  of  the  counterclaim  within  the  period 
prescribed  by  statute  Cor  filing  a  lien  with 
the  clerk  of  the  circuit  court  was  sufficient 
compliance  with  that  statute.  Automobiles 
are  a  species  of  vehicles  which  were  un- 
known at  common  law,-  bat  little  doubt  can 
be  entertained  that  in  the  absence  of  a  stat- 
ute on  the  subject  wheelwrights  and  mechan- 
ics repairing  other  kinds  of  vehicles  would 
be  entitled  to  a  lien  on  an  automobile.  The 
Legislature  enacted  a  statute  at  the  session 
of  1899  (Kirby's  Dig.  §§  5017-6019),  provid- 
ing for  a  method  of  enforcing  a  common-law 
lien.  It  created  no  lien,  but  merely  provides 
that:  * 

"Mechanics  and  artisans  who  are  in  possession 
of  articles  of  personal  property,  and  hold  the 
same  by  virtue  of  a  lien  thereon  for  labor  and 
material,  shall  have  a  right  to  sell  the  same  for 
the  satisfaction  of  the  debt  for  which  the  prop- 
erty is  held." 

The  statute  further  requires  that  a  bond 
be  given  in  an  amount  to  be  fixed  by  a  jus- 
tice of  the  peace  or  circuit  judge,  before  the 
sale  Is  made,  and  that  such  sale  shall  not 
take  place  until  the  expiration  of  80  days 
from  the  time  the  work  was  completed.  The 
General  Assembly  of  1903  enacted  a  stat- 
ute, approved  April  16,  1908  (Kirby's  Digest 
ff  5013-5016),  creating  a  statutory  lien  In 
favor  of  blacksmiths  and  wheelwrights,  and 
providing  a  method  for  enforcement  of  such 
lien.  A  section  of  that  statute  provides  that 
a  person  desiring  to  avail  himself  of  its  pro- 
visions must,  within  80  days  after  work  or 
labor  is  done,  file  with  the  clerk  of  the  cir- 
cuit court  of  the  county  In  which  the  debtor 
resides  an  account  of  the  demand  due  and 
description  of  the  property  to  be  charged 
with  the  lien,  and  that  the  lien  accruing  un- 
der the  statute  may  be  enforced  at  any  time 
within  4  months  after  the  account  has  been 
filed  with  the  clerk  in  the  manner  provided 
by  statute  for  the  enforcement  of  laborer's 
liens.  The  statute  has  since  been  amended 
so  as  to  make  90  days  the  time  allowed  for 
filing  the  account  in  the  office  of  the  circuit 
clerk,  instead  of  30  days,  as  provided  in  the 
'original  statute.  Session  Acts  1911,  p.  298. 

In  Shelton  v.  Little  Rock  Auto  Co.,  108 
Ark.  142,  146  S.  W.  129,  we  held  that  the  act 
of  1899,  supra,  was  repealed  by  the  act  of 
April  16,  1908,  and  that  the  remedy  pre- 
scribed In  the  latter  statute  must  be  pursued 
The  decision  in  the  case  Just  cited  related 
only  to  the  remedy,  but  it  necessarily  fol- 
lows that  if  the  remedy  prescribed  by  that 
statute  was  swept  away  by  the  subsequent  en- 
actment of  the  Legislature,  the  lien  Itself 
which  arose  under  the  common  law,  was 
also  superseded  by  the  statutory  lien.  It 
was  said  in  the  opinion  in  the  case  Just  cit- 
ed that  the  act  of  April  15, 1903,  covered  the 
whole  subject,  and  is  inconsistent  with  the 
provisions  of  the  former  statute,  and  It  nec- 
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eesarlly  follows  from  that  conclusion  that 
the  lien  created  by  the  common  law  was 
superceded  by  the  one  created  by  the  statute. 

Now  thla  settles' the  Question  of  the  right 
of  the  appellees  to  recover  the  automobile, 
for  notwithstanding  the  fact  that  appellant 
may  have  had  a  lien,  there  was  no  right  to 
hold  possession  until  the  amount  was  paid, 
as  was  originally  the  case  with  respect  to 
common-law  liens.  The  verdict  for  the  pos- 
session of  the  car  and  the  nominal  amount  of 
damages  awarded  was  correct  according  to 
the  undisputed  evidence.  '  1 

[3]  The  only  serious-  question  for  our  de- 
termination Is  that  which  relates  to  the  right 
of  the  appellant  to  assert  Its  lien  by  a  cross- 
complaint  filed  In  this  action  without  having 
filed  the  lien  with  the  circuit"  clerk,  as  re- 
quired by  statute.  The  counterclaim  was 
filed  in  this  case  within  90  days  from  the 
completion  of  the  last  repairs  made  on  the 
car,  and  if  that  be  treated  as  the  commence- 
ment of  an  action,  it  was  sufficient  without 
having  previously  filed  a  claim  with  the 
cleric.  Simpson  v.  Black.  Lbr.  Co.,  114  Ark. 
464,  172  S.  W.  883;  Anderson  v.  Seamans, 
49  Ark.  475,  5  S.  W.  799.  But  was  the  coun- 
terclaim properly  filed  in  this  case,  and  was 
It  equivalent  to  the  commencement  of  a  suit 
to  enforce  the  lien?  We  think  not  A  coun- 
terclaim allowed  under  the  statute  "must  be 
a  cause  of  action  in  favor  of  the  defendants, 
or  some  of  them',  against  the  plaintiffs,  or 
some  of  them,  arising  out  of  the  contract  or 
transaction  set  forth  in  the  complaint,  as  the 
foundation  of  the  plaintiff's  claim  or  con- 
nected with  the  subject  of  the  action."  Klr- 
by's  Dig.  S  6099.  This  was  a  replevin  suit 
for  possession  of  the  automobile,  and  the 
counterclaim  did  not  set  forth  a  cause  of  ac- 
tion arising  out  of  any  contract  or  transac- 
tion set  forth  in  the  complaint  or  connected 
with  the  subject  of  the  action.  Berry-Weh- 
miller  Co.  v.  Thompson,  83  Ark.  283,  104  S. 
W.  137.  Where  the  right  of  recovery  of 
plaintiff  in  a  replevin  suit  depends  upon  the 
existence  or  nonexistence  of  a  debt  claimed 
against  the  defendant,  then  a  set-off,  coun- 
terclaim, or  plea  for  recoupment  may  be  as- 
serted for  establishing  the  nonexistence  of 
the  debt  and  defeating  the  right  of  the  plain- 
tiff to  recover.  Ames  Iron  Works  v.  Bea,  56 
Ark.  450, 19  S.  W.  1063.  In  the  present  case, 
however,  since  we  nave  held  that  there  Is  no 
question  of  debt  Involved  in  the  plaintiff's 
right  of  action,  and  that  regardless  of  any 
lien  on  the  part  of  the  defendant  against  the 
car  the  plaintiff  is  entitled  to  recover  pos- 
session, then  the  counterclaim  has  no  place  In 
the  case,  and  must  be  the  subject  of  a  sep- 
arate action  in  compliance  with  the  terms  of 
the  statute,  which  provides  the  methods  of 
enforcing  the  lien. 

The  verdict  of  the  jury  was  therefore  cor- 
rect upon  the  undisputed  evidence,  and  the 
judgment  Is,  for  that  reason,  affirmed. 


JOHNSON  v.  PLTJNKETT-JARRELIi  GRO- 
CER GO.    (No.  188.) 
(Supreme  Court*  of  Arkansas.   Jan.  29,  1917.) 

1.  Master  and  Servant  *s>217(29)— Inju- 
ries—Assumption  or  Risk — Negligence  or 
Fellow  Servant. 

A  servant  does  not  assume  the  risk  of  in- 
jury caused  by  .the  negligent  act  of  a  fellow 
servant  until  ne  obtains  Knowledge  of  It  and 
appreciates  the  danger  incident  to  a  continu- 
ation of  his  services. 

[Ed.  Note*— For  ether  casts,  see  Master  and 
Servant,  Cant  Dig.  I  600.] 

2.  Trial  <5=>252(rt)— Personal  Injuries— 
Instructions— Applicability  to  Evidence. 

In  a  servant's  action  for  injuries  alleged  to 
have  been  caused  by  the  negligence  of  a  fel- 
low servant  while  both  were  opening  .a  .meat 
crate  in  which  defendant's  testimony  tended 
to  show  that  the  plaintiff  was  working  alone,  the 
portion  of  an  instruction  submitting  assumption 
of  risk  oi  the  fellow-servant's  negligence  should 
have  been  eliminated  at /.plaintiff's  request 
^{Ed^  Note.— For  other  cases,  see  Trial,  Cent 

3.  Damages  <8=»214— Personal  Injuries— In- 
structions. 

In  a  servant's  action  for  injuries,  where 
defendant's  testimony  tended  to  prove  that  the 
permanent  injury  to  plaintiffs  hand  was  caused 
by  plaintiff's  negligence  in  not  caring  for  the 
slight  injury  originally  received,  an  instruction 
that  plaintiff  made  no  allegation  that  defend- 
ant was  under  a  duty  to  furnish  him  medical 
attention,  and  that  if  the  permanent  injury  to 
his  hand  alleged  is  due  to  his  negligence  in 
caring  for  it,  plaintiff  can  recover,  if  at  all  only 
for  the  original  injury,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  g  542.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Dene  H.  Coleman,  Judge. 

Suit  by  Samuel  Johnson  against  the 
Plunkett-Jarrell  Grocer  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed, and  remanded  for  new  trial. 

L.  Ia  Campbell,  of  Newport,  for  appellant. 
Otis  W,  Scarborough  and  M.  M.  Stuckey, 
both  of  Newport,  for  appellee. 

HUMPHREYS,  J.  The  appellant,  Manuel 
Johnson,  brought  suit  against  appellee, 
Plunkett-Jarrell  Grocer  Company,  In  the 
Jackson  circuit  court  to  recover  damages  for 
an  injury  to  his  hand  Inflicted  by  the  neg- 
ligent act  of  a  fellow  servant,  Le  Roy  Thom- 
as, in  the  following  manner:  They  were  en- 
gaged in  opening  a  meat  crate  hooped  by 
wire  bands  and  while  he  was  untying  the 
wires  at  one  end,  Le  Roy  Thomas  pulled 
the  wires  off  the  other  end  and  negligently 
lifted  the  lid,  thereby  springing  the  wire  into 
the  hand  of  appellant,  which  caused  his 
right  hand  to  become  paralyzed,  atrophied, 
and  ankylosed. 

In  addition  to  denying  all  the  allegations 
of  the  complaint,  appellee  set  up  as  a  de- 
fense contributory  negligence  and  assumed 
risk  on  the  part  of  appellant  The  trial  re- 
sulted In  a  verdict  for  appellee,  and  the 
cause  is  here  on  appeal. 
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Two  alleged  errors  are  insisted  upon  for 
reversal.  The  first  Is  that  the  court  sub- 
mitted the  question  of  assumed  risk  to  the 
Jury.  The  weight  of  the  evidence  establish- 
es the  fact  that  Manuel  Johnson  and  Le  &oy 
Thomas  were  fellow  servants  In  the  employ 
of  appellee.  Appellant's  testimony  tends  to 
prove  that  appellant  received  an  Injury  to 
his  hand  while  unraveling  the  wire  on  one 
end  of  a  meat  crate,  through  the  negligent 
act  of  Le  Roy  Thomas  In  suddenly  lifting 
the  other  end  of  the  Qd  to  the  crate  and 
springing  the  wire  into  appellant's  right 
band.  Appellee's  testimony  tended  to  prove 
that  appellant  was  .working  on  the  crate 
alone,  and  cut  his  own  hand  on  the  wire. 

[1  ]  A  servant  does  not  assume  the  risk  of 
injury  caused  by  the  negligent  act  of  a  fel- 
low servant  until  he  obtains  knowledge  of  it 
and  appreciates  the  danger  incident  to  a 
continuation  of  his  services.  Mo.  ft  N.  A. 
R.  Co.  v.  Vanzant,  100  Ark.  462,  140  S.  W. 
687;  a,  R.  I.  ft  P.  By.  Co.  v.  Harris,  103  Ark. 
509,  147  S.  W.  459. 

[t]  When  requested  by  appellant,  the  court 
should  have  eliminated  from  instruction  No. 
2  the  following  clause: 

"Unless  you  find  from  the  evidence  that  the 
plaintiff  assumed  the  risk  of  thus  being  in- 
jured." 

[3]  The  second  alleged  error  urged  for  re- 
versal Is  the  giving  of  Instruction  No.  7  by 
the  court.  The  instruction  is  as  follows: 

"You  are  instructed  that  the  plaintiff  makes 
no  allegations  in  his  complaint  that  the  defend- 
ant owed  him  any  duty  or  was  under  any  obli- 
gation to  furnish  him  medical  attention  for  the 
cut  on  his  hand  alleged  to  have  been  inflicted 
by  Le  Roy  Thomas.  Now,  if  you  find  from  the 
evidence  that  the  condition  of  plaintiff's  hand 
as  alleged  in  his  complaint  is  due  to  his  negli- 
gence in  not  having  the  cut  thereon  promptly 
given  proper  medical  treatment,  or  is  the  result 
of  an  Infection  due  to  his  negligence  in  failing 
to  have  the  alleged  cut  given  proper  medical 
treatment,  and  yet  you  believe  from  a  prepon- 
derance of  the  evidence  that  plaintiff  is  entitled 
to  recover  under  the  instructions  In  this  case, 
then  your  verdict  should  be  for  only  such  dam- 
ages as  are  the  result  of  the  original  injury, 
■if  any;  in  other  words,  the  plaintiff  can  only 
recover,  if  at  all,  damages  occasioned  by  the 
negligence  of  Le  Roy  Thomas,  which  was  the 
proximate  cause  of  the  present  Injury." 

Appellee's  testimony  tended  to  prove  that 
the  permanent  injury  to  the  hand,  described 
as  atrophied  and  ankylosed,  was  the  result 
of  negligence  on  the  part  of  appellant  in  not 
caring  for  the  slight  injury  received  in  the 
first  instance,  and  that  his  failure  and  re- 
fusal to  follow  Instructions  of  the  physician 
in  charge  of  the  case  extended  and  enlarged 
the  injury. 

If  the  injury  was  enhanced  or  aggravated 
through  the  negligence  of  appellant,  It  would 
be  improper  to  mulct  appellee  in  damages 
for  the  enlarged  injury.  On  this  phase  of  the 
case  appellee  was  entitled  to  instruction  No. 
7  as  given. 

For  the  error  pointed  out  in  Instruction 


No.  2  given  by  the  court,  the  Judgment  Is 
reversed,  and  the  cause  remanded  for  a 
new  trial. 


TRKADWAX  v.  ST.  LOUIS,  L  M.  ft  S.  BY. 
CO.    (No.  129.) 

(Supreme  Court  of  Arkansas.   Jan.  29,  1917.) 

1.  Release  <&=>57(2)  —  Fraud  —  Evidence  — 
SnmcBNor. 

Evidence  ftefcT  insufficient  to  impeach  for 
fraud  settlement  by  administratrix  of  claim  un- 
der federal  Employers'  liability  Act  (Act  April 
22,  1908,  c.  149.  35  Stat.  66  £U.  S.  Oomp.  St 
1913,  ff  8657-86661)  for  unliquidated  damages 
for  wrongful  death  of  intestate. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent  Dig.  1 108.1 

2.  Codbts  «=»97(5)— Rules  of  Decision. 

The  decisions  of  the  United  States  Supreme 
Court  as  to  what  employes  are  engaged  m  in- 
terstate commerce  within  the  federal  Employers' 
Liability  Act  are  binding  on  state  courts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  f  832.] 

3.  Commerce  $=»27(8)— Employment  Within 
Federal  Act. 

Cause  of  action  for  wrongful  death  of  sec- 
tion hand  killed  while  repairing  track  used  in 
interstate  commerce  is  within  federal  Employ- 
ers' Liability  Act 

4.  Death  <S=31(3)  —  Pasties  Entitled  to 
Sue. 

Under  federal  Employers'  Liability  Act  per- 
sonal representative  of  deceased  employe  can 
alone  sue  for  his  wrongful  death. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  {  38.1 

5.  Executors  and  Administrators  <8=>87  — 
Powers  to  Compromise— Clam  for  Death. 

Personal  representative  has  ample  author- 
ity to  make,  in  good  faith,  compromise  settle- 
ment of  claim  for  wrongful  death  of  intestate 
under  federal  Employers'  Liability  Act  with- 
out authorisation  or  approval  of  probate  court 
[Ed.  Note.— For  other  cases.  Bee  Executors 
and  Administrators,  Cent  Dig.  {f  323, 384-392.] 

6.  Executors  and  Administrators  *=>87  — 
Impeachment  of  Settlement. 

Where  personal  representative  in  good  faith 
makes  compromise  settlement  of  claim  for  dam- 
ares  for  wrongful  death  under  federal  Em- 
ployers' Liability  Act  such  settlement  can  be 
impeached  only  by  showing  of  fraud,  mistake,  or 
such  gross  negligence  as  would  amount  to  fraud. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §|  328,  884- 
892.] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; Q.  W.  Hendricks,  Judge. 

Action  by  Jessie  Treadway  against  the 
St  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company.  Judgmentfor  defendant,  and 
plaintiff  appeals.  Affirmed. 

This  was  an  action  commenced  by  Jessie 
Treadway  in  her  own  right  and  as  next 
friend  to  Marie  Treadway,  Thelma  Tread- 
way, and  Daisy  Treadway,  minors,  against 
the  St  Louis,  Iron  Mountain  ft  Southern 
Railway  Company  to  set  aside  a  Judgment 
rendered  In  the  same  court  In  favor  of  Jes- 
sie Treadway,  administratrix  of  the  estate 
of  Robert  H.  Treadway,  deceased,  against 
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the  St  Louis,  Iron  Mountain  ft  Southern 
Railway  Company,  for  the  sum  of  $5,500. . 

The  material  facta  are  as  follows :  The  St 
Louis,  Iron  Mountain  ft  Southern  Hallway 
Company  Is  a  railroad  corporation  running 
through  the  state  of  Arkansas  into  the  state 
of  Missouri,  and  Is  engaged  In  Interstate 
commerce.  On  the  14th  day  of  January, 
1914,  Robert  H.  Treadway  was  employed  by 
said  railroad  company  as  a  section  hand  In 
Independence  county,  Ark.  He  was  injured 
by  being  thrown  from  a  hand  car  under  cir- 
cumstances which  tended  to  show  negligence 
on  the  part  of  the  company,  and  died  as 
the  result  of  his  injuries  about  16  days  there- 
after. He  was  engaged  in  repairing  the 
tracks  at  the  time  of  his  injuries,  and  was 
being  carried  on  a  hand  car  from  one  point 
to  another  In  discharge  of  his  duties.  He 
was  about  86  years  old,  and  In  good  health, 
and  was  earning  the  sum  of  $40  per  month, 
which  he  contributed  to  his  family.  He  suf- 
fered excruciating  pain  from  the  time  he  re- 
ceived his  injuries  until  the  date  of  his  death. 
He  left  surviving  him  Jessie  Treadway,  his 
widow,  and  three  minor  children.  After  his 
death  his  widow  took  oat  letters  of  admin- 
istration npon  his  estate  for  the  purpose  of 
entering  suit  against  the  railroad  company 
to  recover  damages.  Negotiations  were  open- 
ed between  her  and  the  defendant's  claim 
agent,  and  the  nearest  station  agent  came  to 
her  and  offered  her  $3,000  in  settlement  of 
her  claim,  and  both  advised  her  to  settle  for 
that  sum.  She  lived  at  Sulphur  Rock  in  In- 
dependence county,  Ark.,  and  in  about  a 
week  the  claim  agent  returned  and  offered 
her  $6,000,  which  she  refused.  The  claim 
agent  went  to  Newport  and  called  her  up 
again  and  offered  her  $6,000.  He  told  her 
that  was  as  much  as  the  railroad  ever  gave 
for  injuring  or  killing  anybody,  and  was  as 
much  as  the  road  ever  paid.  She  declined 
to  accept  that  amount,  but  at  the  suggestion 
of  the  claim  agent  went  to  Newport  for  the 
purpose  of  going  with  him  to  Little  Rock  to 
see  the  other  claim  agents  of  the  road.  Aft- 
er they  reached  Little  Rock  she  agreed  to 
accept  $6,500,  and  said  they  offered  in  ad- 
dition to  pay  the  funeral  expenses  of  her 
husband  and  the  expenses  incident  to  his 
last  illness,  which  amounted  to  nearly  $600. 
Mrs.  Treadway  had  been  demanding  $6,000 
for  her  settlement.  After  they  reached  Lit- 
tle Rock  she  agreed  to  take  the  $5,500,  and 
It  was  agreed  that  the  money  should  be  paid 
through  a  friendly  suit  to  be  Instituted  by 
her  in  the  circuit  court  there.  In  pursuance 
of  this  agreement  the  defendant  company  fur- 
nished her  an  attorney,  who  prepared  a 
complaint  and  filed  it  in  the  circuit  court 
The  court  being  regularly  in  session,  Inquir- 
ed of  her  whether  the  settlement  was  sat- 
isfactory, and  she  stated  that  it  was,  and 
that  she  desired  to  have  judgment  entered 
accordingly.  A  Jury  was  waived,  and  by 
consent  of  the  parties  judgment  was  render- 
ed in  bar  favor  as  administratrix  of  her 


husband's  estate  against  the  railroad  com- 
pany. This  was  the  version  of  the  matter 
testified  to  by  Mrs.  Treadway.  She  stated, 
further,  that  they  had  refused  to  pay  her 
the  funeral  expenses  and  the  expenses  of  the 
last  illness  of  her  husband  as  they  had 
agreed  to  do,  and  that  they  had  failed  to  ex- 
plain to  her  all  of  the  elements  of  damages 
she  was  entitled  to  recover.  On  the  other 
hand,  it  was  shown  by  the  claim  agent  and 
.the  attorney  whom  he  selected  to  repre- 
sent her  that  the  whole  matter  was  explain- 
ed in  detail  to  her,  and  that  she  voluntarily 
agreed  to  accept  the  $6,600.  The  claim  agent 
in  addition  stated  that  she  knew  from  the 
beginning  that  he  was  a  claim  agent  of  the 
railroad,  and  that  when  he  offered  her  the 
$6,000  he  told  her  that  he  had  no  authority 
to  offer  her  any  greater  sum ;  that  when  he  lat- 
er offered  her  $6,500  he  told  her  that  be  bad 
no  authority  to  offer  that  sum,  but  that  he 
thought  the  proper  officials  would  ratify  his 
agreement  when  they  reached  Little  Rock,  and 
the  matter  was  submitted  to  them ;  that  they 
did  so,  and  that  she  understood  the  whole 
matter,  and  that  the  friendly  suit  was  in- 
stituted because  It  was  deemed  a  valid  way 
to  carry  out  their  agreement 

The  cause  was  submitted  to  the  court  sit- 
ting without  a  jury,  and  the  court  found 
the  issues  for  the  defendant  company.  A 
judgment  was  rendered  dismissing  the  com- 
plaint of  the  plaintiffs,  and  to  reverse  that 
Judgment  plaintiffs  have  prosecuted  this  ap- 
peal. 

Hal  L.  Norwood,  of  Little  Rock,  and  Rich- 
ardson &  Ruddell,  of  Batesvllle,  for  appel- 
lant E.  B.  Klnsworthy  and  W.  G.  Riddick, 
both  of  Little  Rock,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
It  is  contended  by  counsel  for  the  plaintiffs 
that  the  judgment  first  entered  in  the  cir- 
cuit court  in  favor  of  Jessie  Treadway,  as 
administratrix  of  the  estate  of  Robert  H. 
Treadway,  deceased,  for  $5,500,  amounted  to 
no  more  than  a  compromise  or  settlement  of 
her  claim  for  unliquidated  damages  against 
the  railroad  company. 

Counsel  for  the  defendant  have  agreed 
with  counsel  for  the  plaintiffs  In  their  con- 
tention In  this  respect  and  on  that  account 
for  the  purposes  of  this  decision  we  will 
treat  that  judgment  as  a  compromise  or  set- 
tlement of  an  unliquidated  claim  for  dam- 
ages against  the  railroad  company. 

[1]  Counsel  for  the  plaintiffs  first  attack 
the  release  or  settlement  on  the  ground  that 
it  was  procured  by  fraud.  In  our  statement 
of  facts  we  have  set  out  the  testimony  in- 
troduced by  both  parties  on  this  branch  of 
the  case.  If  the  testimony  of  the  witnesses 
for  the  defendant  is  to  be  believed,  it  is  mani- 
fest that  there  was  no  fraud  In  procuring  the 
settlement  upon  which  the  judgment  was 
based  or  upon  which  the  release  (as  the  par- 
ties term  it)  was  executed.  Reference  la 
made  to  the  statement  of  facts  for  this  testl- 
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rhbny,  and  we  do  not  deem  It  necessary  to 
repeat  it  here. 

[2]  Again  It  Is  contended  that  Mrs.  Tread- 
way,  as  administratrix  of  the  estate  of  Rob- 
ert H.  Treadway,  deceased,  did  not  have  the 
authority  to  settle  an  unliquidated  claim  for 
damages  without  especial  authority  from  the 
probate  court,  and  this  we  consider  to  be 
the  principal  question  in  the  case.  In  the 
case  of  Pedersen  v.  Delaware,  Lackawanna  & 
West  R.  Co.,  229  U.  S.  146,  88  Sup.  Ct  648, 
57  L.  Ed.  1125,  Ann.  Cas.  19140,  153,  the 
court  held  that  an  employe  of  an  interstate 
railway  carrier,  killed  while  carrying  a  sack 
of  bolts  or  rivets  to  be  used  In  repairing  a 
bridge  which  was  regularly  In  use  In  both 
interstate  and  intrastate  commerce,  was  em- 
ployed in  Interstate  commerce  within  the 
meaning  of  the  Employers'  Liability  Act  of 
April  22,  1908,  giving  a  right  of  recovery 
against  the  carrier  for  the  death  of  the  em- 
ploye while  so  employed.  This  decision  on 
this  question  is  binding  upon  this  court 

[3, 4]  Robert  H.  Treadway  at  the  time  he 
was  injured  was  engaged  in  repairing  the 
track  of  a  railroad  company  which  was  en- 
gaged in  interstate  commerce.  Hence,  under 
the  decision  of  the  Supreme  Court  of  the 
United  States  just  referred  to,  he  was  em- 
ployed In  interstate  commerce,  and  his  cause 
of  action  arose  under  the  terms  of  the  fed- 
eral Employers'  Liability  Act  The  federal 
statute  vests  the  right  of  action  in  such  cases 
In  the  deceased's  "personal  representative, 
for  the  benefit  of  the  surviving  widow  or  hus- 
band and  children  of  such  employe ;  and,  if 
none,  then  of  such  employe's  parents;  and, 
If  none,  then  of  the  next  of  kin  dependent 
upon  such  employe."  So  the  federal  statute 
being  applicable,  the  right  of  recovery, .  If 
any,  was  in  the  personal  representative  of 
the  deceased,  and  no  one  else  could  maintain 
the  action.  St  L.,  S.  F.  &  Texas  Ry.  Co. 
v.  Seale,  229  U.  S.  156,  83  Sup.  Ct  651,  57 
L.  Ed.  1129,  Ann.  Cas.  1914C,  156;  Ameri- 
can Railway  Company  v.  Birch,  224  U.  S. 
547,  32  Sup.  Ct  603,  66  L.  Ed.  879;  Mo.,  Kan- 
sas &  Texas  Ry.  Co.  v.  Wolf,  226  U.  S.  570, 
33  Sup.  Ct  135,  57  L.  Ed.  355,  Ann.  Cas. 
1914B,  134.  It  will  be  noted  that  under  the 
federal  statutes,  neither  the  surviving  wid- 
ow or  husband  and  children  of  such  employe 
is  entitled  to  maintain,  the  action.  It  can 
only  be  brought  by  the  personal  representa- 
tive for  their  benefit  There  can  be  no  par- 
ties to  the  suit  except  the  personal  repre- 
sentative of  the  deceased  employe  and  the 
railroad  company.  -  The  minor,  neither  by 
guardian  or  next  friend,  has  anything  to  do 
with  bringing  the  suit  or  making  a  settle- 
ment of  the  claim.  Of  course  if  the  settle- 
ment Is  made  the  widow  and  the  minor  chil- 
dren are  affected.  Still  the  statute  does  not 
give  them  any  right  to  bring  an  action.  The 
personal  representative  of  the  deceased  alone 
la  vested  with  this  authority.  The  personal 


representative  is  die  trustee  of  toe  parties 
to  be  benefited  for  the  purpose  of  bringing 
the  suit  and  conducting  it  It  la  his  duty  to 
select  counsel  to  collect  evidence  and  to  In- 
cur the  expenses  of  a  trial.  He  alone  must 
determine  the  advisability  of  accepting  a 
verdict  as  final.  Again  If  the  nature  of  the 
evidence  and  the  circumstances  of  the  case 
should  lead  the  personal  representative  to 
the  conclusion  that  a  recovery  was  doubtful, 
or  that  a  compromise  would  be  to  the  best 
interest  of  the  parties  to  be  benefited,  with- 
out commencing  the  action,  he  has  the  au- 
thority to  effect  a  settlement  The  statute 
contemplates  that  the  entire  matter  of  en- 
forcing the  claim  and  of  collecting  the  money 
shall  be  In  the  personal  representative,  not 
only  for  the  protection  of  the  defendant  but 
also  In  order  that  there  may  be  a  responsi- 
ble party  to  take  charge  of  the  Interests  of 
those  to  be  benefited.  This  has  been  the  con- 
struction given  similar  state  statutes  by  the 
courts  of  last  resort  of  several  states.  Foot 
v.  Great  Northern  Ry.  do.,  81  Minn.  495,  84 
N.  W.  842,  52  L.  R.  A.  854,  83  Am.  St  Rep. 
895;  Parker  v.  Providence  ft  Stonlngton 
Steamship  Co.,  17  R  I.  876,  22  AU.  284,  23 
Atl.  102,  14  L.  R  A.  414,  83  Am.  St  Rep. 
869 ;  Olston  v.  Oregon  Water  Power  Co.,  52 
Or.  848,  96  Pac.  1095,  97  Pac.  538,  20  L.  R.  A. 
(N.  S.)  915;  Pittsburg,  etc,  R.  00.  v.  Glpe, 
160  Ind.  860,  65  N.  H.  1084. 

This  court  has  recognised  the  power  of 
the  administrator  to  compromise  claims  of 
the  estate  when  done  In  good  faith.  In  the 
case  of  Wilks  v.  Slaughter,  49  Ark.  235,  4 
S.  W.  766,  the  court  said  that  an  adminis- 
trator may  compromise  the  debts  doe  the 
estate  of  his  intestate,  notwithstanding  that 
section  of  the  digest  of  the  laws  of  Arkansas 
which  provides  for  the  approval  of  such  com- 
promise by  the  probate  court 

[I,  •]  Therefore  we  are  of  the  opinion  that 
an  administrator  may  compromise  and  ac- 
cept settlement  of  an  unliquidated  claim  for 
damages  without  special  authority  from  toe 
probate  court.  Where  the  personal  repre- 
sentative acts  In  good  faith,  those  who  would 
Impeach  his  conduct  must  show  fraud  or 
mistake  or  such  gross  negligence  as  would 
amount  to  fraud. 

'  It  follows  that  the  judgment  will  be  af- 
firmed. 

ALCORN,  Sheriff,  et  aL  v.  SINGLETON  et  al. 
(No.  112.) 

(Supreme  Court  of  Arkansas.   Jan.  22,  1917.) 

L  Execution  <fc=>172<4)— Action  to  Enjoin 
—Sufficiency  of  Evidence. 
In  action  by  plaintiff  under  unrecorded  deed 
to  restrain  execution  sale  of  lands  under  judg- 
ment against  his  grantor,  positive  evidence  that 
deeds  were  executed  on  day  of  date,  that  plain- 
tiff went  into  possession  and  continued  In  such 
possession,  that  plaintiff  was  a  man  of  property 
and  means  sufficient  to  pay  for  such  lands,  held 
to  sustain  decree  for  plaintiff,  notwithstanding 
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testimony  tor  defendant  strongly  tending  to  cast 
suspicion  and  doubt  upon  plaintiFB  title. 

[Ed.  Note.— For  other  oases,  see  Execution, 
Cent.  Dig.  ff  525-532.] 

2.  Appeal  and  Ebbob  «=»1050(2)— Review— 
Habitless  Ebbob. 
In  action  by  plaintiff,  claiming  under  unre- 
corded deed,  to  restrain  execution  sale  under 
judgment  against  his  grantor,  the  admission  of 

Santor's  testimony  that  federal  court  had  found 
s  Indebtedness  and  mortgage  to  defendant  to 
be  usurious  and  void  was  harmless  error;  de- 
fendant not  claiming  any  liens  on  lands  in  ques- 
tion by  reason  of  any  indebtedness  or  mortgage 
from  witness. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  i  4164.] 

Appeal  from  Chicot  Chancery  Court;  Z.  T. 
Wood,  Chancellor. 

Action  by  C.  E.  Singleton  and  others 
against  R  E.  Alcorn,  Sheriff,  and  others,  to 
enjoin  execution  sale  of  lands.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Affirmed. 

Baldy  Vinson,  of  Lake  Village,  for  appel- 
lants. W.  G.  Street,  of  Lake  Village,  and 
Knox  &  Knox,  of  Monticello,  for  appellees. 

HART,  J.  G.  E.  Singleton  instituted  this 
action  In  the  chancery  court  against  R.  E. 
Alcorn,  as  sheriff  of  Chicot  county,  Ark.,  and 
John  Stewart,  T.  J.  Stewart,  J.  A.  Stewart, 
and  W.  P.  Stewart,  composing  the  firm  of 
Stewart  Bros.  &  Co.,  to  enjoin  them  from 
selling  certain  lands  alleged  to  belong  to  him 
under  an  execution  issued  in  a  chancery  case, 
wherein  Stewart  Bros.  &  Co.  were  plaintiffs 
and  W.  H.  Lephlew  and  Llsale  F.  Lephlew, 
his  wife,  were  defendants. 

By  a  warranty  deed  dated  December  24, 
1907,  and  filed  for  record  February  16,  1915, 
W.  H.  Lephlew  and  Ussde  F.  Lephlew,  his 
wife,  conveyed  to  C.  E;  Singleton  the  north- 
west quarter  of  section  19,  township  14  south, 
range  3  west,  160  acres  in  Chicot  county, 
Ark.  By  warranty  deed  dated  March  7, 
1911,  and  filed  for  record  February  16,  1915, 
W.  H.  Lephlew  and  Llssle  F.  Lephlew,  his 
wife,  conveyed  to  C.  E.  Singleton  the  west 
half  of  the  southeast  quarter  of  section  22, 
township  13  south,  range  3  west,  80  acres  In 
Chicot  county,  Ark.  The  consideration  recit- 
ed in  the  first  deed  was  $1,000,  and  that  In 
the  last  $1,200. 

On  the  12th  day  of  June,  1913,  a  decree  was 
entered  of  record  in  the  Chicot  chancery  court 
In  favor  of  the  plaintiffs  in  a  case  wherein 
Stewart  Bros.  &  Co.  were  plaintiffs,  and  W. 
H.  Lephlew  and  his  wife  were  defendants; 
and  on  the  day  of  the  rendition  of  that  de- 
cree, Singleton  was  in  possession  of  the  land 
above  described.  On  January  16, 1915,  Stew- 
art Bros.  &  Co.  caused  an  execution  to  be  is- 
sued under  said  decree  for  $17,765.34.  The 
execution  came  to  the  hands  of  R.  E.  Alcorn, 
as  sheriff  of  Chicot  county,  on  the  same  day, 
and  Stewart  Bros.  &  Co.  directed  him  to  levy 
the  execution  on  the  lands  in  controversy  as 
the  property  of  W.  H.  Lephlew.  Singleton 
claimed  to  be  the  owner  of  the  lands  as  a 


bona  fide  purchaser  for  value  from  Lephlew, 
and  instituted  this  action  to  restrain  the 
sheriff  and  the  plaintiffs  in  execution  from 
proceeding  further  against  the  lands.  After 
hearing  the  testimony,  the  chancellor  was  of 
the  opinion  that  on  the  15th  day  of  Febru- 
ary, 1913,  C.  E.  Singleton,  was  the  owner  and 
in  possession  of  the  lands  in  controversy,  and 
that  he  acquired  title  to  said  lands  by  pur- 
chase from  W.  H.  Lephlew  and  wife,  paying 
an  adequate  and  valuable  consideration  there- 
for; that  Lephlew  and  wife  had  executed 
and  delivered  to  him  warranty  deeds  for  the 
lands  at  the  time  of  his  purchase,  and  that 
the  lands  were  not  subject  to  sale  under  ex- 
ecution to  satisfy  the  indebtedness  of  W.  H. 
Lephlew  to  Stewart  Bros.  &  Co.  under  the 
decree  of  the  Chicot  chancery  court  rendered 
in  their  favor  on.  June  12,  1913.  A  decree 
was  entered  In  accordance  with  the  findings 
of  the  chancellor  and  R.  E.  Alcorn,  as  sheriff 
of  Chicot  county,  and  Stewart  Bros.  &  Co. 
were  perpetually  enjoined  from  selling  under 
said  execution  the  lands  involved  In  this  suit, 
or  from  in  any  way  interfering  with  the 
title  and  right  of  possession  of  C.  E.  Single- 
ton thereto.   The  defendants  have  appealed. 

It  is  conceded  by  counsel  for  the  defend- 
ants that  the  principal  issue  raised  by  the  ap- 
peal is  whether  or  not  C.  E.  Singleton  owned 
the  lands  on  the  12th  day  of  June,  1913,  un- 
der a  bona  fide  purchase  from  W.  H.  Le- 
phlew and  his  wife.  On  that  date  Singleton 
was  in  possession  of  the  lands  and  had  war- 
ranty deeds  thereto  from  W.  H.  Lephlew  and 
his  wife.  In  order  to  show  that  he  was  not 
a  bona  fide  purchaser  for  value,  the  defend- 
ants introduced  as  a  witness  R  A.  Harrison, 
who  was  in  the  employ  of  Stewart  Bros.  & 
Co.  from  1907  to  1914.  He  testified  that  in 
April  or  May,  1913,  he  went  to  Dermott,  Ark., 
to  go  over  Mr.  Lephiew's  lands  In  order  to  de- 
termine whether  a  compromise  could  be  made 
with  Mr.  Lephlew  of  his  indebtedness  to 
Stewart  Bros.  &  Co.;  that  he  went  over  ev- 
ery piece  of  property  owned  by  Mr.  Lephlew, 
and  that  the  latter  accompanied  him;  that 
Lephlew  showed  him  over  both  the  tracts  of 
land  in  controversy  and  said  that  he  owned 
them  both;  that  Joe  Thornton,  a  colored 
man,  was  in  possession  of  the  160-acre  tract, 
and  that  no  one  was  in  possession  of  the  80- 
acre  tract;  that  the  improvements  on  the 
latter  tract  were  In  a  very  bad  condition,  and 
that  no  one  appeared  to  have  worked  it  for 
two  or  three  years;  that  Singleton  was  rid- 
ing man  and  general  clerk  for  Lephlew,  and 
that  in  the  latter  part  of  1912  he  had  a  small 
grocery  store  in  connection  with  his  duties 
with  Lephlew;  that  neither  Singleton  nor 
Lephlew  represented  to  him  that  these  tracts 
of  land  belonged  to  Singleton ;  that  he  asked 
Singleton  if  the  property  was  free,  and  that 
he  told  him  that  It  was. 

It  was  also  shown  that  In  June,  1910,  Le- 
phlew wrote  a  letter  to  Stewart  Bros.  A-  Co- 
at New  Orleans,  La.,  In  which  he  stated  that 
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he  owned  the  160  acres  of  land.  It  will  be 
remembered  that  the  deed  to  the  160-acre 
tract  of  land  was  dated  December  24,  1907, 
and  was  not  filed  for  record  until  February 
IS,  1915;  and  that  the  deed  to  the  80-acre 
tract  was  dated  March  7,  1911,  and  was  filed 
for  record  February  IB,  1915.  The  defend- 
ants also  Introduced  as  an  expert  witness 
Toleando  A.  Walllor,  who  testified  that  he 
had  been  a  manufacturing,  investigating;,  and 
advising  chemist  for  over  20  years.  He  was 
handed  the  two  deeds  Just  referred  to,  and 
stated  that  he  had  made  a  test  of  the  writ- 
ing on  the  two  deeds  and  the  signatures 
thereto.  He  stated  that  the  date  of  the  writ- 
ing of  the  two  deeds  and  the  signatures  there- 
to were  the  same;  that  the  justice  of  the 
peace  who  took  the  acknowledgment  thereto 
signed  his  name  in  the  same  ink  that  was 
used  for  the  writing  of  the  deed.  The  witness 
stated  that  it  was  his  opinion  that  the  age 
of  the  body  of  the  deed,  the  date  and  signa- 
tures, including  the  acknowledgment,  did  not 
exceed  one  year.  He  went  on  to  state  in  de- 
tail how  he  had  arrived  at  this  conclusion 
by  a  test  of  the  ink  on  the  deeds. 

Stewart  Bros,  ft  Co.  were  commission  mer- 
chants at  New  Orleans,  La.,  and  W.  H.  Le- 
phiew  was  a  farmer  and  supply  merchant 
doing  business  at  Dermott  in  Chicot  county, 
Ark.  C.  E.  Singleton  was  his  clerk  and  rid- 
ing man.  He  had  been  In  Lephiew's  employ 
for  several  years,  and  his  compensation  was 
$1,500  per  year.  Lephiew  had  been  doing 
business  with  Stewart  Bros,  ft  Co.  for  sev- 
eral years,  and  owed  them  a  considerable 
amount  of  money,  which  he  had  secured  by 
mortgages  on  his  real  estate  and  personal 
property.  Stewart  Bros,  ft  Co.  Instituted  an 
action  In  the  federal  court  against  Lephiew 
to  recover  Judgment  on  their  indebtedness, 
and  to  foreclose  the  mortgages  given  to  se- 
cure the  same.  The  federal  court  held  that 
the  Indebtedness  of  Lephiew  to  Stewart  Bros, 
ft  Co.  was  usurious,  and  that  the  mortgages 
were  void.  Lephiew  testified  that  at  the  time 
the  deeds  were  executed  to  Singleton  it  was 
thought  that  the  lands  were  embraced  In  a 
mortgage  to  Stewart  Bros,  ft  Co.,  and  that 
the  deeds  were  executed  subject  to  that  mort- 
gage; that  It  was  subsequently  found  out 
that  the  lands  were  not  embraced  in  the 
mortgage  to  Stewart  Bros,  ft  Co.;  that  Sin- 
gleton went  into  possession  of  the  lands,  and 
had  been  in  possession  of  them  ever  since; 
that  the  deeds  were  actually  executed  and 
acknowledged  respectively  on  December  24, 
1907,  and  on  March  7,  1911;  that  the  con- 
sideration in  the  first  deed  was  represented 
by  $500  cash  which  Singleton  paid  to  him, 
and  47  head  of  cattle,  at  $10.25  per  head, 
which  Singleton  delivered  to  him;  that  the 
consideration  for  the  second  deed  was  a  bal- 
ance of  salary  which  he  owed  Singleton; 
that  Singleton  at  the  time  he  made  the  pur- 
chase owned  other  property;  that  he  owned 
some  property  in  the  town  of  Monticello,  for 
which  he  had  been  offered  $1,700,  and  that 


he  owned  some  lots  in  the  town  of  Dermott; 
that  he  also  owned  a  dwelling  and  store 
house  at  Baxter,  for  which  he  received  an 
annual  rental  of  $420  for  two  years,  and  $200 
for  two  years;  that  he  also  at  that  time 
owned  some  cattle  and  some  farming  land ; 
'that  he  had  since  sold  the  farming  lands  com- 
prising 160  acres. 

Singleton  was  a  witness  for  himself,  and 
In  all  respects  corroborated  the  testimony  of 
Lephiew.  He  stated  In  detail  the  amount  of 
his  property,  and  showed  his  ability  to  pay 
for.  the  property  involved  in  this  suit.  He 
stated  positively  that  the  deeds  were  deliv- 
ered to  him  on  the  days  on  which  they  pur- 
ported to  have  been  executed,  and  stated  that 
the  reason  he  did  r.ot  have  them  filed  for 
record  Immediately  was  because  he  had  sign- 
ed a  bond  for  Mr.  Lephiew,  and  did  not  want 
to  place  the  deeds  upon  record  until  after  his 
liability  on  that  was  settled;  that  as  soon 
as  this  was  done,  the  deeds  were  filed  for 
record,  but  that  he  had  gone  into  possession 
of  them  as  soon  as  the  deeds  were  executed, 
and  had  been  in  possession  of  them  ever 
since.  It  was  also  shown  by  Lephiew  that 
he  bad  given  a  mortgage  on  certain  lands  to 
a  local  bank  which  he  owed,  and  that  this 
mortgage  had  been  transferred  to  Stewart 
Bros,  ft  Co.  He  stated  that  the  lands  em- 
braced in  the  mortgage  were  much  more  than 
sufficient  to  discharge  this  mortgage  indebt- 
edness to  the  bank,  and  his  testimony  In  this 
regard  is  not  attempted  to  be  contradicted. 

Lephiew  and  his  wife  resided  at  the  town 
of  Dermott,  and  the  justice  of  the -peace  who 
took  the  acknowledgment  to  the  deeds  was  a 
colored  man  and  lived  about  nine  miles  away. 
He  testified  positively  that  the  deeds  were 
executed  on  the  dates  recited  in  them,  and 
that  he  took  the  acknowledgment  on  the  same 
day.  It  Is  strongly  Insisted  by  counsel  for 
defendants  that  the  fact  that  Lephiew  and 
his  wife  rode  nine  miles'  at  a  season  of  the 
year  when  the  weather  is  usually  Inclement 
and  when  the  roads  are  bad,  taken  in  connec- 
tion with  the  testimony  of  Harrison  to  the 
effect  that  Lephiew  had  stated  to  him  that 
the  lands  were  his  own  and  the  testimony 
of  the  chemist  to  the  effect  that  his  examina- 
tion of  the  ink  showed  that  the  deeds  had  been 
written  not  exceeding  a  year  prior  to  the 
time  he  made  the  chemical  examination  of 
the  ink,  constituted  a  clear  preponderance 
of  the  evidence,  and  that  the  chancellor  erred 
in  not  so  holding.  We  do  not  agree  with 
counsel  In  this  contention.  These  were  cir- 
cumstances to  be  considered  by  the  chancel- 
lor. It  was  also  shown  by  defendants  that 
Singleton's  bank  statement  did  not  show  that 
he  had  put  into  the  bank  or  drawn  out  as 
much  as  $500  about  the  time  that  he  executed 
the  first  deed.  This  was  a  matter  also  to  be 
considered  by  the  chancellor  in  determining 
the  preponderance  of  the  evidence.  Opposed 
to  this  testimony,  however,  Is  the  positive 
testimony  of  both  Lephiew  and  Singleton 
that  the  deeds  were  executed  on  the  day  they 
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bear  date,  and  that  Singleton  went  Into  pos- 
session of  the  lands  and  was  in  possession 
of  them  at  the  date  of  the  Chicot  chancery 
decree  of  June  12,  1913. 

We  do  not  attach  much  Importance  to  the 
fact  that  the  bank's  statements  do  not  show 
that  Singleton  drew  any  money  out  of  It 
with  which  to  pay  for  the  lands.  He  clearly 
shows  that  he  had  means  sufficient  to  pay 
for  them,  and  it  Is  immaterial  whether  he 
kept  these  funds  in  the  bank  or  not.  It  was 
not  shown  that  he  was  In  the  habit  of  keep- 
ing all  bis  money  in  the  hank.  He  gave  a 
natural  and  consistent  account  of  the  means 
he  bad  with  which  to  purchase  the  lands, 
and  in  this  is  corroborated  by  Lephlew.  The 
justice  who  took  the  acknowledgment  also 
testified  positively  that  the  deeds  were  ac- 
knowledged on  the  days  they  respectively 
bear  date. 

[1]  The  chancellor  found  the  Issues  in  fa- 
vor of  the  plain tlfl,  and  when  all  the  facts 
and  circumstances  adduced  in  evidence  are 
considered,  we  cannot  say  that  the  finding 
of  the  chancellor  Is  against  the  dear  pre- 
ponderance of  the  evidence. 

[2]  It  is  also  insisted  by  counsel  for  the 
defendants  that  the  court  erred  In  admitting 
the  testimony  of  Lephlew  to  the  effect  that 
the  federal  court  had  found  his  Indebtedness 
to  Stewart  Bros.  &  Co.  to  be  usurious,  and 
the  mortgages  on  that  account  void.  But 
little  need  be  said  on  this  Question.  If  it  be 
assumed  that  this  was  error,  it  was  harmless 
error.  It  Is  not  claimed  by  Stewart  Bros.  & 
Co.  that  they  had  any  liens  on  the  lands  In 
question  by  virtue  of  any  mortgage  executed 
to  them  by  Lephlew.  They  only  sought  to 
subject  them  to  the  lien  of  their  execution 
under  the  chancery  decree  rendered  in  their 
favor  against  Lephlew  by  the  Chicot  chan- 
cery court  on  June  12, 1913. 

It  follows  that  the  decree  must  be  affirmed. 


OARSWELL  et  al.  v.  HAMMOCK  et  aL 
(No.  117.)" 

(Supreme  Court  of  Arkansas.   Jan.  22,  1917.) 

1.  Municipal  Cobpobations  <g=»307  —  Re- 
moval or  Officers— Review. 

The  members  of  a  town  council  in  ordering 
the  removal  under  express  authority  of  Acts 
1909.  p.  224,  of  commissioners  of  Improvement 
districts,  were  acting  in  a  quasi  judicial  ca- 
pacity, and  hence  their  action  was  subject  to 
review  on  certiorari. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  81  790,  796,  819.] 

2.  Municipal  Cobpobations  «j=»307  —  IM- 

PBOVEMENT  DlBTBICTB— REMOVAL    OF  COM- 

missionebs — Sufficiency  or  Charges. 
Formal  written  charges  filed  in  proceedings 
before  a  town  council  to  remove  commissioners 
of  improvement  districts  were  sufficient  as  a 
matter  of  law  to  authorise  removal  of  the  com- 
missioners, where  they  alleged  that  the  commis- 
sioners let  a  contract  to  an  unknown  engineer 
privately  and  refused  to  allow  other  engineers  to 
submit  preliminary  plans,  that  the  plans  of  this 
engineer  were  unsuitable  and  were  approved 


without  having  been  submitted  to  the  actuarial 
bureau  or  the  state  board  of  health  until  after 
they  had  been  paid  for  and  the  contract  let, 
whereupon  they  were  submitted  and  disapprov- 
ed, that  changes  were  made  in  the  plans  to  the 
material  injury  of  the  complaining  taxpayers, 
that  the  contract  was  let  privately  at  an  exorbi- 
tant figure,  that  bonds  were  not  exacted  of  the 
contractors,  that  the  purchaser  of  the  improve- 
ment bonds  was  permitted  to  reserve  the  right 
to  name  the  depository  for  the  proceeds  of  the 
bonds  and  reserve  in  his  hands  $10,000  under 
an  agreement  that  It  should  not  be  used  until 
all  other  funds  hsd  been  exhausted,  that  the 
sale  of  the  bonds  was  contingent  on  the  letting 
of  the  contract  to  one  satisfactory  to  such  pur- 
chaser, and  that  pursuant  to  this  agreement  an 
improvident  contract  was  let  without  any  proper 
bond  being  required  for  its  performance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  Si  700,  796,  819.) 

3.  Municipal  Cobpobations  4=3307— Remov- 
al of  Officebs— Mattebs  Reviewable— 
Evidence. 
In  certiorari  proceedings  to  review  the  ac- 
tion of  a  town  council  in  removing  from  office 
commissioners  of  improvement  districts,  the 
court  will  examine  the  evidence,  not  to  weigh  it, 
but  to  ascertain  whether  it  furnishes  any  sub- 
stantial basis  for  the  action  taken. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  }|  790,  796,  819.]. 

4..  Municipal  Cobpobations  4=9307  —  Im- 
provement Districts  —  Removal  of  Cdm- 
missi0neb&— sufficiency  of  evidence. 
On  certiorari  proceedings  to  review  the  ac- 
tion of  a  town  council  in  removing  commis- 
sioners of  improvement  districts  in  proceedings 
under  authority  of  Acts  1009,  p.  224,  heid,  that 
the  evidence  introduced  before  the  council  show- 
ed such  inefficiency  and  gross  negligence  in  con- 
nection with  the  letting  of  a  contract  as  con- 
stituted legal  cause  warranting  removal  of  the 
commissioners. 

[Ed.  Note. — For  other  cases, .  see  Municipal 
Corporations,  Cent  Dig.  if  790,  786,  819.] 

Wood  and  Hart,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Cleburne  Coun- 
ty; Jno.  I.  Worthlngton,  Judge. 

Certiorari  by  Wm.  T.  Hammock  and  others 
against  Joe  Carswell  and  others  to  review  the 
action  of  defendants,  as  members  of  a  Town 
Council,  in  removing  petitioners  from  office 
as  commissioners  of  a  waterworks  Improve- 
ment district  and  a  sewer  Improvement  dis- 
trict The  order  of  the  council  was  quashed 
and  the  commissioners  restored  to  office,  and 
defendants  appeal.  Reversed,  and  writ  of 
certiorari  dismissed. 

M.  E.  Vinson,  of  Heber  Springs,  Ark.,  for 
appellants.  Rose,  Hemingway,  Cantrell, 
Loughborough  &  Miles,  of  Little  Rock,  and 
W.  L.  Thompson,  of  Heber  Springs,  for  ap- 
pellees. 

SMITH,  J.  Appellees  are  the  commission- 
ers of  waterworks  improvement  district  No.. 
1,  and  of  sewer  improvement  district  No.  1, 
of  the  incorporated  town  of  Heber  Springs, 
and  were  engaged  In  the  performance  of  their 
duties  as  such  when,  on  January  5, 1916,  res- 
ident property  owners  within  such  districts 
filed  with  the  common  council  of  said  town 
sworn  charges  in  writing  against  them,  wbere- 


»For  other  eases  set  OBt  topic  and  KET-NTJMBBR  ta  all  Key-Numbered  Digests  and  Indexes 


Digitized  by  Google 


936 


191  SOUTHWESTERN  REPORTER 


(Arte. 


In  It  was  prayed  that  said  charges  be  Inves- 
tigated and,  If  found  true,  that  the  said  com- 
missioners be  removed  from  office.  Due  no- 
tice of  these  charges  was  given,  and  the 
hearing  thereof  was  appointed  for  January 
18,  1916.  No  action  was  taken  at  that  date, 
and  the  council  adjourned  the  hearing  until 
January  19th,  when  a  further  adjournment 
was  taken  to  January  21st  It  Is  said  these 
adjournments  were  taken  In  order  that  the 
commissioners  might  make  any  explanation 
they  desired  and  to  have  time  to  right  the  al- 
leged wrongs  complained  of.  At  the  meeting 
on  January  21st,  these  charges  were  formally 
presented  In  Writing,  and  may  be  summarised 
as  follows:  That  the  commissioners  let  the 
contract  to  an  unknown  engineer  privately 
and  refused  to  permit  other  engineers  to  sub- 
mit preliminary  plans  and  specifications  for 
the  proposed  Improvements,  and  that  the 
plans  of  this  engineer  were  wholly  unsulted 
to  the  purpose  for  which  they  were  designed. 
That  these  plans  and  specifications  were  ap- 
proved without  having  been  submitted  to 
either  the  Actuarial  Bureau  or  to  the  State 
Board  of  Health,  but,  after  said  plana  had 
been  paid  for  and  the  contracts  for  the  con- 
struction of  the  improvements  had  been  let, 
they  were  then  submitted  to  said  bureau  and 
board  and  disapproved  by  each  of  them. 
That  other  changes  In  the  plans  which  had 
been  approved  by  the  council  were  made  by 
the  commissioners  to  the  material  Injury  of 
the  taxpayers.  That  the  contract  for  the 
construction  of  the  improvements  was  let 
privately  and  /tt  an  excessive  and  exorbitant 
figure,  and  bonds  were  not  exacted  of  the 
contractors  as  required  by  law.  That  a  con- 
tract was  made  with  James  Gould,  to  whom 
the  bonds  were  sold,  by  which  Gould  reserv- 
ed the  right  to  name  the  depositary  for  the 
proceeds  of  the  bonds,  and  reserved  in  his 
own  hands  $10,000  of  the  proceeds  thereof 
with  the  agreement  that  this  sum  should  not 
be  used  by  the  districts  until  after  all  other 
funds  had  been  exhausted,  and  that  the  con- 
tract for  the  sale  of  the  bonds  to  Gould  was 
contingent  and  conditional  upon  the  letting 
of  the  contract  for  the  construction  of  the 
Improvements  to  a  contractor  satisfactory  to 
him,  and  that  pursuant  to  this  agreement  air 
Improvident  contract  was  let;  nor  was  any 
proper  bond  required  for  the  performance  of 
this  contract  The  council  had  before  It  all 
the  records  and  papers  of  the  districts  and 
heard  the  charges  upon  the  affidavits  of  the 
complaining  property  owners.  These  affida- 
vits gave  substantial  support  to  all  the  charg- 
es. It  was  shown  that  affidavits  were  pre- 
sented in  order  that  the  proof  might  be  in 
writing,  but  It  was  also  shown  that  affiants 
were  present  at  the  meeting  and  offered  then 
to  be  sworn  and  to  be  cross-examined  by  the 
commissioners,  but  this  was  not  done.  After 
the  hearing  of  these  charges,  the  council,  by 
a  unanimous  vote,  ordered  the  removal  of 
the  commissioners.  Thereafter  this  proceed- 


ing by  certiorari  was  begun  to  review  the  ac- 
tion of  the  council  and  to  quash  the  order 
of  removal,  and  upon  the  hearing  In  the  court 
below  that  action  was  taken  and  the  order 
of  the  council  quashed,  and  the  commission- 
ers were  restored  to  their  offices,  and  this  ap- 
peal has  been  duly  prosecuted  to  reverse  that 
action. 

[1]  It  Is  first  Insisted  by  respondents  that 
certiorari  will  not  lie  to  review  their  action 
in  ordering  the  removal  of  the  commission- 
ers. But  we  do  not  agree  with  them  In  this 
contention.  In  making  the  order  of  removal, 
respondents  were  acting  In  a  quasi  Judicial 
capacity,  and  their  action  was  therefore  sub- 
ject to  review  on  certiorari.  Pine  Bluff  Wa- 
ter &  Light  Co.  v.  City  of  Pine  Bluff,  62  Ark. 
106,  87  S.  W.  227;  state  ex  rel.  Attorney 
General  v.  Railroad  Commission  of  Arkansas, 
109  Ark.  101,  168  S.  W.  1076. 

It  is  admitted  that  the  council  has  author- 
ity under  Act  No.  81  of  the  Acts  of  1909,  p. 
224,  to  remove  the  commissioners  of  boards 
of  Improvement  districts ;  but  only  for  cause, 
and  after  a  hearing,  and  upon  due  notice.- 

As  defining  the  right  of  removal,  appellees 
cite  the  very  able  opinion  of  Judge  Mitchell 
In  the  case  of  State  ex  reL  Hart  et  al.  v. 
Common  Council  of  the  City  of  Duluth  et 
al.,  68  Minn.  288,  66  N.  W.  118,  89  Am.  St 
Rep.  695.  This  has  become  a  leading  case  on 
this  subject,  and,  In  discussing  the  right  of 
removal,  it  was  there  held  that  where  the 
power  of  a  municipal  body  to  remove  from  of- 
fice Is  not  discretionary,  but  only  for  cause, 
after  notice  and  hearing,  the  proceedings  are 
Judicial  in  ttieir  nature  and  may  be  reviewed 
on  certiorari.  And  In  a  discussion  of  the 
cause  which  is  sufficient  to  Justify  removal. 
It  was  there  said: 

"  'Cause,'  or  'sufficient  cause.'  means  legal 
cause,'  and  not  any  cause  which  the  council 
may  think  sufficient  The  cause  must  be  one 
which  specially  relates  to  and  affects  the  ad- 
ministration of  the  office,  and  must  be  restrict- 
ed to  something  of  a  substantial  nature  di- 
rectJy  affecting  the  rights  and  interests  of  the 

And  In  the  discussion  of  the  practice  In 
such  cases  It  was  there  said  that  the  appel- 
late court  will  Inspect  the  record  to  see 
whether  the  body  ordering  the  removal  of 
the  officer  had  Jurisdiction,  and  kept  within 
this  Jurisdiction,  and  whether  the  charges 
preferred  were  sufficient  In  law;  but  that 
the  court  would  examine  the  evidence,  not 
for  the  purpose  of  weighing  it,  but  only  to 
ascertain  whether,  it  furnished  any  legal  and 
sufficient  basis  for  the  removal. 

We  had  occasion,  In  the  recent  case  of 
Hall  v.  Bledsoe,  189  S.  W.  1041,  to  consider 
the  law  applicable  to  the  Issues  of  this  case. 
We  there  said: 

"But  it  does  not  follow  that  the  court,  on 
bearing  the  writ  proceeds  de  novo  and  tries  the 
case  as  if  it  had  never  been  heard  in  the  infe- 
rior court  This  is  true,  because,  as  we  have 
already  seen,  the  office  of  the  writ,  which  has 
not  been  enlarged  by  statute,  is  merely  to  re- 
view for  errors  of  law,  one  of  which  may  be  the 
legal  insufficiency  of  the  evidence,  and  for  the 
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purpose  of  testing  out  that  question  the  circuit 
court  is,  by  the  statute,  empowered  to  hear 
evidence  de  hors  the  record  in  order  to  ascer- 
tain what  evidence  was  heard  by  the  inferior 
tribunal,  and  to  determine  whether  or  not  the 
evidence  was  legally  sufficient  to  sustain  the 
judgment  of  that  tribunal.  That  question  is 
one  of  law,  which  is  subject  to  review  like  all 
other  errors  of  law.  Gatlett  v.  Railway  Co., 
57  Ark.  461  [21  S.  W.  1062,  88  Am.  St  Rep. 
264]» 

In  this  last-cited  case  we  also  said  that 
the  real  question  to  be  determined  by  the 
reviewing  court  Is  whether  or  not  the  board 
or  council  whose  action  Is  under  review  act- 
ed arbitrarily  and  without  legally  sufficient 
evidence  to  support  its  action,  "since  we 
find  the  law  to  be  that  the  court  cannot,  in 
this  proceeding,  review  merely  for  errors  of 
Judgment  upon  legally  sufficient  evidence,  and 
we  proceed  to  an  analysis  of  the  testimony 
for  the  purpose  of  determining  whether  or 
not  there  was  evidence  of  a  substantial  na- 
ture which  Justified  the  action  of  the  board, 

•  •   *   or  whether  the  [order  of)  removal 

•  •  •  was  arbitrarily  done  without  any 
Justification  In  fact" 

[I]  The  court  bejow  declined  to  make  a 
declaration  of  law  that  the  charges  preferred 
were  legally  sufficient  to  warrant  the  coun- 
cil's action,  but  held  that  said  charges  were 
insufficient.  The  sufficiency  of  the  charges 
to  warrant  the  action  of  the  council  being  a 
question  of  law,  we  hold  said  charges  to  be 
legally  sufficient  to  support  that  action. 

[3]  As  was  said  by  Judge  Mitchell  in  the 
Minnesota  Case,  supra,  and  in  our  own  opin- 
ion In  the  case  of  Hall  v.  Bledsoe,  we  will 
examine  the  evidence,  not  for  the  purpose 
of  weighing  It  but  for  the  purpose  of  ascer- 
taining whether  it  furnished  any  legal  and 
substantial  basis  for  the  removal  of  the  of- 
ficers. 

[4]  It  remains,  therefore,  only  to  deter- 
mine whether  the  evidence  furnished  the 
council  any  legal  and  substantial  basis  for 
Its  action  In  removing  the  respondents.  This 
evidence  was  substantially  to  the  following 
effect:  That  the  commissioners  refused  to 
permit  other  engineers  to  submit  preliminary 
plans  or  to  make  bids  for  the  supervision  of 
the  work,  bat  employed  an  engineer  who 
was  unknown  to  any  of  the  commissioners, 
and  that  this  engineer  prepared  plans  which 
were  Insufficient  and  unsuitable.  That  the 
council  employed  an  engineer  to  advise  with 
the  cpmmlsslonera,  but  they  refused  to  con- 
sult with  him  and  denied  him  the  privilege 
of  examining  the  preliminary  plans.  That 
the  commissioners  were  urged  to  submit  their 
preliminary  plans  to  the  Actuarial  Bureau 
and  to  the  State  Board  of  Health  before  let- 
ting the  contract  for  the  construction  of  the 
Improvements,  bnt  refused  so  to  do.  That 
after  letting  the  contract,  and  after  the  con- 
tractors had  commenced  shipping  material  to 
begin  the  work,  the  plans  were  so  submitted, 
and  were  disapproved  by  both  the  Actuarial 
Bureau  and  the  State  Board  of  Health,  and 
material  changes  were  then  required  in  the 


|  plans  to  conform  to  the  recommendations  of 
these  boards.  That  one  of  the  commission- 
ers bad  stated  to  the  council  that  more  than 
a  mile  of  each  system  had  been  eliminated 
from  the  plans  without  his  knowledge  or 
consent  That  the  commissioners  refused  to 
receive  competitive  bids  for  the  construction 
of  the  Improvements,  although  there  were 
contractors  who  were  desirous  of  bidding  on 
the  work.  Bat  the  work  was  let  privately 
at  what  the  council  regarded  as  an  excessive 
and  exorbitant  price.  That  after  the  eon- 
tracts  were  so  let,  the  commissioners  failed 
and  refused  to  require  a  bond  to  be  given 
as  provided  by  sections  5710  and  6366  of 
Klrby's  Digest  The  bond  approved  by  the 
commissioners  was  signed  by  the  "Inland 
Construction  Company"  (the  contractor),  by 
H.  M.  Johnson,  its  president,  and  F.  P.  John- 
son, by  H.  M.  Johnson,  his  attorney  in  fact. 
The  body  of  the  bond  shows  that  H.  M. 
Johnson  Is  a  resident  of  Chandler,  OkL,  and 
F.  P.  Johnson  is  a  resident  of  Oklahoma  City, 
OkL  It  does  not  appear  whether  the  Inland 
Construction  Company  is  a  corporation,  or 
a  copartnership;  but  it  does  appear  that  Its 
situs  is  Chandler,  Okl.,  and  its  sureties  are 
nonresidents  of  the  state,  and  they  were  not , 
required  to  qualify  as  to  their  solvency. 
That  the  commissioners  Issued  bonds  In  the 
sum  of  $90,000  and  permitted  the  bond  buy- 
er to  designate  the  depositary  for  the  pro- 
ceeds of  the  sale  thereof,  and  that  two  banks 
were  designated  by  the  bond  buyer  for  that 
purpose,  one  of  which  was  without  the  state, 
and  that  no  bond  was  required  of  either  of 
these  depositaries.  In  addition,  it  was 
agreed  that  the  bond  buyer  should  reserve 
In  bis  own  hands  $10,000,  which  should  not 
be  used  by  the  commissioners  for  any  pur- 
pose until  all  other  funds  had  been  exhaust- 
ed ;  that  the  proposition  for  the  purchase 
of  the  bonds  was  conditioned  upon  the  fact 
that  the  contract  for  the  construction  of  the 
improvements  should  be  let  to  a  contractor 
satisfactory  to  the  bond  buyer;  that  this 
proposition  was  dated  October  25,  1015,  and 
was  accepted  and  acted  upon  on  October 
26th ;  and  that  the  bid  of  the  successful  con- 
tractor was  received  that  night  and  the  con- 
tract was  let  on  the  following  day.  The 
home  of  the  contractor  Is  that  of  the  engi- 
neer. At  that  time  the  plans  had  not  been 
submitted  to  either  the  Actuarial  Bureau  or 
the  State  Board  of  Health,  and  no  oppor- 
tunity was  offered  to  other  contractors  to 
bid  on  the  work. 

The  commissioners  testified,  In  extenuation 
and  Justification  of  their  action,  that  it  was 
not  customary  to  employ  engineers  upon  com- 
petitive bidding,  and  that  a  reputable  engi- 
neer could  not  be  so  employed,  and  that  they 
employed  an  engineer  of  good  reputation; 
that  they  were  not  required  by  the  law  to 
submit  their  plana  to  either  the  Actuarial 
Bureau  or  the  State  Board  of  Health;  that 
they  had  authority  to  let  the  contract  private- 
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ly,  and  did  so  to  prevent  a  combination  on  the 
part  of  the  contractors  to  compel  a  higher 
price  for  the  work ;  that  they  exercised  their 
best  judgment  in  the  selection  of  depositaries, 
and  the  ones  so  selected  were,  and  are,  entire- 
ly solvent ;  that  they  regarded  the  provision 
that  the  contractor  be  satisfactory  to  the  bond 
buyer  a  salutary  one,  as  the  purchaser  of  the 
bonds  is  vitally  Interested  in  the  character 
and  responsibility  of  the  contractor,  and  this 
Interest  inures  to  the  benefit  of  the  districts ; 
that  the  changes  made  In  the  plans  were  made 
to  meet  the  suggestions  of  the  Actuarial 
Bureau  and  the  State  Board  of  Health,  and 
it  is  inconsistent  in  the  council  to  demand 
that  this  action  be  taken  and  then  to  complain 
that  the  advice  of  that  bureau  and  board  was 
followed;  that  they  regarded  it  as  proper 
that  a  contracting  company  residing  in  the 
same  town  with  the  engineer  be  selected,  as 
the  engineer  was  personally  acquainted  with 
that  company  and  knew  Its  ability  to  perform 
Its  contracts,  and  there  was  no  evidence  that 
the  engineer  was  connected  In  any  way  with 
the  company ;  that,  although  the  commission- 
ers made  a  mistake  in  taking  from  the  con- 
tractors a  bond  signed  by  nonresident  sure- 
ties, they  had  acted  In  good  faith  in  so  doing 
under  the  belief  that  solvent  nonresident 
bondsmen  would  suffice.  They  admit  that  in 
the  final  plans  a  line  of  sewers  and  water 
mains  which  appeared  on  the  first  plans  was 
omitted,  but  that  this  was  a  mistake  of  the 
engineer,  and  as  soon  as  his  attention  was 
called  to  the  mistake  he  remedied  It,  and  that 
they  should  not  be  removed  for  a  mistake  on 
the  part  of  the  engineer  for  which  they  were 
in  no  way  responsible. 

It  will  be  borne  In  mind  that  we  are  not 
passing  upon  the  sufficiency  of  this  evidence 
de  novo.  Our  province  is  only  to  see  whether 
it  furnished  a  substantial  basis  for  the  action 
of  the  council.  Nor  are  we  required  to  say 
whether  the  proof  upon  any  one  of  these 
charges  furnished  this  basis.  The  council 
had  the  right  to  consider  the  proof  as  a  whole 
to  decide  upon  its  sufficiency  as  a  whole,  and 
was  not  required  to  vote  upon  each  separate 
charge  without  reference  to  the  proof  upon 
the  other  charges.  Viewing  this  evidence  in 
this  manner,  we  are  constrained  to  hold  that 
the  action  of  the  council  was  authorized  un- 
der the  law.  We  do  not  decide  that  these 
plans  should  have  been  submitted  to  either 
the  Actuarial  Bureau  or  the  State  Board  of 
Health.  Of  necessity,  the  Actuarial  Bureau, 
which  fixes  the  insurance  rates  upon  property 
in  this  state,  and  the  Board  of  Health,  both 
have  large  experience  in  such  matters.  One 
is  interested  in  the  prevention  of  fires,  and 
the  other  in  the  suppression  of  disease,  and 
these  are  two  of  the  prime  objects  of  the  Im- 
provement districts  themselves.  And,  if  these 
plans  are  to  be  so  submitted,  the  wisdom  of 
submitting  them  for  suggestion  before  letting 


the  contract,  rather  than  afterwards,  is  ob- 
vious. The  board  was  under  no  legal  obliga- 
tion to  submit  their  plans  for  the  examination 
of  the  engineer  employed  by  the  council,  but 
no  reason  Is  assigned  for  their  refusal  so  to 
do.  The  council  might  have  concluded  that 
the  error  in  the  plans  which  was  later  dis- 
covered might  have  been  avoided  had  this 
been  done. 

The  commissioners  had  the  authority  to  let 
the  contracts  privately,  but  the  council  may 
have  concluded  that  it  was  unwise  and  im- 
provident to  have  done  so.  Certainly,  the 
work  should  have  been  let  at  the  lowest  pos- 
sible price,  and  it  is  contended  that  competent 
contractors  would  have  contracted  for  the 
construction  of  these  Improvements  at  a  lower 
price  had  that  opportunity  been  afforded. 

The  council  might  have  concluded  that 
there  was  not  an  entire  identity  of  interest 
between  the  bond  buyer  and  the  districts,  and 
that,  although  no.  law  was  violated  as  the  re- 
sult of  the  conditions  Imposed  by  the  bond 
buyer,  yet  such  restrictions  tended  to  sup- 
press competition  and  may  have  been  respon- 
sible for  what  the  council  regarded  as  an 
exorbitant  price  for  the  contract. 

There  was  a  positive  failure  to  observe  the 
mandate  of  the  statute  in  the  matter  of  the 
bond,  and,  while  the  explanation  of  the  com- 
missioners might  be  accepted  as  exculpating 
them  from  ulterior  motives,  yet  such  conduct, 
in  connection  with  all  the  other  evidence  in 
the  case,  tended  to  show  that  inefficiency  and 
gross  negligence  In  office,  which  constitutes 
the  legal  cause,  which  warrants  and  supports 
the  action  of  the  council  In  removing  the  com- 
missioners. 

It  follows  that  there  was  sufficient  evidence 
to  Justify  the  action  of  the  council,  and  that 
the  circuit  court  erred  in  quashing  Its  order. 

The  Judgment  is  therefore  reversed,  and 
the  writ  of  certiorari  dismissed. 

WOOD  and  HABT,  JJ.,  dissent. 


JACKSON  v.  WOLFE.    (No.  105.) 
(Supreme  Court  of  Arkansas.   Jan.  22,  1917.) 

1.  Wills  <S=67  —  Agreement  to  Devise  — 
Remedy. 

Conceding  that  contract  between  testator 
and  wife  to  devise  lands  to  wife  could  be  en- 
forced on  the  petition  of  a  child  after  parent's 
deaths,  such  child  could  not  have  the  will,  which 
described  other  lands,  reformed  to  include  that 
in  controversy  so  that  the  contract  might  be 
enforced  after  she  had  conveyed  her  interest  to 
a  stranger. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  88  176-177 J 

2.  Reformation  of  Instruments  <8=»11  — 
Wills— Voluntary  Devise. 

If  testator  describes  land  so  as  to  create  an 
estate  tail,  the  devise  being  purely  voluntary, 
there  could  be  no  reformation  of  the  wili  on 
petition  of  one  of  the  beneficiaries'. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  ff  24-27,  32-11.] 
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Appeal  from-  Circuit  Court,  Desha  County ; 
W.  B.  SorreUs,  Judge. 

Suit  by  Mrs.  Ida  M.  Jackson  against  B.  H. 
Wolfe,  administrator  of  T.  F.  Tiller,  deceas- 
ed, and  others.  Judgment  dismissing  the 
complaint,  and  plaintiff  appeals.  Affirmed. 

B.  W.  Wilson,  of  Montlcello,  for  appeUant 
Knox  ft  Knox,  of  Montlcello,  for  appellee. 

McCUIXOCH,  C.  J.  This  suit  Involves  a 
controversy  concerning  the  title  to  a  tract  of 
land  In  Desha  county  described  as  the  north 
half  of  the  northwest  quarter  of  section  21, 
in  township  11  south,  range  8  west,  and  was 
originally  owned  by  Isaac  Adair,  now  de- 
ceased, and  through  him  the  plaintiff  claims 
title.  The  tract  of  land  In  controversy  con- 
stituted the  homestead  of  Isaac  Adair,  and 
he  owned  other  lands  besides  that  tract  He 
died  about  the  year  1887,  leaving  a  last  will 
and  testament,  which  failed  to  describe  the 
lands  In  controversy,  but  by  which  he  devis- 
ed the  south  half  of  the  northwest  quarter  of 
said  section  to  his  wife,  Nancy  J.  Adair,  "and 
the  heirs  of  her  body  lawfully  begotten." 
Other  lands  were  devised  by  the  same  In- 
strument, and  this  court  decided  in  another 
case  that  an  estate  tall  was  created,  which, 
under  the  statutes  of  this  state,  constituted 
a  life  estate  with  remainder  over.  Rogers  v. 
Ogburn,  116  Ark.  288,  172  S.  W.  867. 

The  plaintiff,  Ida  M.  Jackson,  was  one  of 
the  two  children  of  Nancy  J.  Adair,  who  died 
In  the  year  1911,  and  the  other  child  was  J. 
J.  Rogers.  In  the  year  1889,  Nancy  J.  Adair 
conveyed  the  lands  In  controversy  to  her  son, 
J.  J.  Sogers,  and  in  the  year  1889  Nancy  J. 
Adair  and  J.  J.  Rogers  Joined  in  a  convey- 
ance to  T.  P.  Tillar.  This  suit  was  instituted 
against  the  administrator  and  heirs  of  Tillar, 
who  occupied  the  lands  under  said  convey- 
ance up  to  the  time  of  his  death.  The  suit 
was  instituted  in  the  chancery  court  of 
Desha  county,  and  the  complaint  alleged  that 
there  was  an  erroneous  description  In  the 
will  of  Isaac  Adair,  In  that  the  land  was  de- 
scribed as  the  south  half  of  the  northwest 
quarter  of  said  section,  whereas  It  was  In- 
tended to  describe  the  tract  of  land  in  con- 
troversy, the  north  half  of  the  northwest 
quarter,  and  the  prayer  of  the  complaint  was 
that  the  will  be  reformed  so  as  to  correctly 
describe  the  tract  of  land  In  controversy  ac- 
cording to  the  intention  of  the  testator,  and 
(hat  the  plaintiff  recover  her  undivided  half 
Interest  In  this  tract 

Defendants  answered  the  complaint  and 
then  the  cause  was,  on  motion  of  the  plain- 
tiff, transferred  to  the  circuit  court  Later 
the  plaintiff  filed  an  amended  complaint,  ask- 
ing that  the  cause  be  sent  back  to  the  chan- 
cery court  and  the  court  overruled  that  mo- 
tion and  sustained  a  demurrer  to  the  com- 
plaint and  entered  judgment  dismissing  the 
same.  It  is  alleged  In  the  amended  complaint 
that  the  tract  of  land  in  controversy  consti- 
tuted the  homestead  of  Isaac  Adair,  and  that 


he  entered  Into  an  agreement  with  Us  -wife, 
Nancy  J.,  to  the  effect  that,  If  she  would 
join  him  in  the  conveyance  of  certain  other 
lands  to  his  favored  nephew,  he  would  make 
his  will  devising  to  her  the  homestead  tract 
and  certain  other  lands,  and  that  Nancy  J. 
Adair  joined  her  husband  in  said  conveyance 
In  consideration  of  the  promise.  This  Is  the 
ground  upon  which  the  reformation  of  the 
will  is  sought 

Counsel  for  plaintiff  Insist  that  the  case 
comes  within  the  rule  of  this  court  announc- 
ed In  Eagle  v.  Oldham,  116  Ark.  565,  174  S. 
W.  1176, 1199,  and  that  under  the  rule  there 
announced  the  will  of  Isaac  Adair  ought  to 
be  construed  as  devising  the  north  half  of 
the  northwest  quarter  of  section  21,  Instead 
of  the  south  half  of  the  northwest  quarter  of 
said  section,  as  set  forth  In  the  will.  The 
doctrine  of  the  case  relied  on  Is  stated  In  the 
opinion  as  follows: 

"But  while  we  may  feel  sure  of  the  testator's 
intention,  we  must  gather  that  intention  from 
the  will  itself.  This  idea  has  been  expressed 
In  a  variety  of  ways  by  all  the  courts.  Bat  ex- 
trinsic evidence  is  generally  held  admissible  in 
the  interpretation  of  wills,  not  to  show  what  the 
testator  meant  as  distinguished  from  what  his 
words  express,  but  for  the  purpose  of  showing 
the  meaning  of  the  words  used. 

There  were  circumstances  in  that  case  sur- 
rounding the  execution  of  the  will  which  en- 
abled the  court  to  correct  what  was  deemed 
by  the  majority  of  the  judges  to  be  an  obvi- 
ous error,  but  the  rule  stated  above  was  ad- 
hered to.  In  the  present  case  we  find  no  cir- 
cumstances whatever  which  would  justify 
this  court  In  declaring  that  the  testator 
meant  by  the  description  used  to  convey  a 
tract  other  than  the  one  which  was  specifical- 
ly described.  This  tract  was  the  homestead 
of  the  testator,  and  his  wife  had  a  life  estate 
In  it  by  operation  of  law,  and  that  may  have 
been  the  reason  why  the  testator  omitted  It 
from  the  devise  to  her.  To  hold  with  the 
plaintiff  in  this  case  would  be  purely  a  ref- 
ormation of  the  instrument,  which  in  all  the 
cases  on  that  point  this  court  has  held  could 
not  be  done. 

[1, 1]  The  plaintiff  has  attempted  to  bring 
her  case  within  the  operation  of  the  rule  al- 
lowing reformation  of  wills  by  stating  that 
the  will  was  made  pursuant  to  a  contract  be- 
tween Isaac  Adair,  the  testator,  and  his  wife, 
Nancy  J.,  whereby  he  agreed  to  devise  to  her 
the  lands  In  controversy.  If  It  be  conceded 
that  the  language  of  the  complaint  Is  suffi- 
cient to  set  forth  a  contract,  a  specific  per- 
formance of  which  ought  to  be  required  by  a 
reformation  of  the  will,  the  answer  to  the 
contention  Is  that  the;  devisee,  Nancy  J. 
Adair,  has,  by  her  own  conveyance,  parted 
will  all  Interest  In  this  particular  tract  and 
that  neither  she  nor  her  privies  can  be  heard 
to  ask  for  relief  which  would  defeat  the  op- 
eration of  her  own  conveyance.  So  far  as 
concerned  the  rights  of  the  plaintiff  as  the 
beneficiary  under  the  devise.  If  this  land  had 
been  described  so  as  to  create  an  estate  tall; 
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the  devise  being  purely  voluntary,  there 
could  be  no  reformation  of  the  will  under 
well  established  rules.  It  Is  not  alleged  that 
plaintiff  was  a  party  to  the  contract  between 
Adair  and  his  wife,  and  In  no  view  of  the 
matter  could  she  be  treated  as  being  In  posi- 
tion to  ask  for  specific  performance  of  the 
alleged  contract  Her  relation  to  the  whole 
matter,  conceding  the  allegations  of  the  com- 
plaint to  be  true,  is  that  of  a  mere  beneficiary 
to  the  voluntary  devise  of  Adair.  The  com- 
plaint falls  to  show  that  the  plaintiff  had 
any  other  claim  of  title  to  the  land,  and  the 
court  was  correct  in  sustaining  the  demurrer. 
Affirmed. 


BUBUj  v.  WTTXIAMS.    (No.  108.) 
(Supreme  Court  of  Arkansas.   Jan.  22,  1917.) 

1.  Appeal  and  Ebbob  <8=  219(2)— Scope  of 
Review — Preservation  of  Exceptions. 

Court  on  appeal  will  not  review  refusal  of 
motion  for  new  trial  on  the  ground  that  the 
court  did  not  in  writing  state  the  conclusions  of 
fact  found  separately  from  the  conclusions  of 
law,  where  the  court  did  make  its  conclusions 
and  the  appealing  party  had  opportunity  but 
failed  to  request  other  findings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1822,  1823.] 

2.  Tbial  «=>898(3)  —  Findings  —  Reduction 
to  ■Writing— Request. 

A  motion  for  new  trial  on  the  ground  that 
the  court  failed  to  make  proper  findings  is  an 
assignment  of  error,  and  not  a  request  that  the 
findings  of  the  court  be  then  reduced  to  writing 
and  filed. 

pid.  Note— For  other  cases,  see  Trial,  Cent, 
Dig.  f  922.] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty; Paul  Little,  Judge. 

Action  by  A.  W.  Buell  against  John  B. 
Williams.  Judgment  for  defendant  and  or- 
der overruling  motion  for  new  trial,  and  plain- 
tiff appeals.  Affirmed. 

H.  C.  Mechem,  of  Ft  Smith,  for  appellant 
O.  C.  ft  Joe  Hardin,  of  Ft  Smith,  for  appel- 
lee, 

McCULLOCH,  O.  J.  Appellant  instituted 
this  action  before  a  Justice  of  the  peace  to 
recover  on  a  note  in  the  sum  of  $50  executed 
by  appellee,  and  after  Judgment  there  the 
case  was  appealed  to  the  circuit  court,  where 
It  was  tried  de  novo.  Appellant  failed  to  ap- 
pear at  the  trial  in  the  circuit  court  and  the 
case  was,  in  his  absence,  tried  before  the 
court  sitting  as  a  Jury.  The  court  found  in 
favor  of  the  defendant  and  entered  judgment 
accordingly.  The  findings  of  the  court  as 
recited  in  the  Judgment  were  as  follows : 

"That  the  defendant  is  not  indebted  to  the 
plaintiff  in  any  sum  whatever,  and  that  the 
plaintiffs  demand  against  the  defendant  should 
be  denied." 

Appellant  appeared  later  during  the  term 
and  filed  a  motion  for  a  new  trial,  assigning 
as  grounds  therefor: 

"First  that  the  judgment  of  the  court  is 
contrary  to  the  law;  second,  the  judgment  is 


not  sustained  by  the  facts :  third,  the  court  did 
sot  make  and  file  written  findings  of  facta." 

Appellant's  motion  was  overruled,  and  he 
appeals  to  this  court 

There  was  no  request  made  by  appellant 
to  the  court  for  special  findings  of  fact  The 
only  contention  here,  as  grounds  for  reversal, 
is  that  the  court  erred  in  falling  to  make 
findings  of  fact  in  accordance  with  the  stat- 
ute, .which  provides  that: 

"Upon  trials  of  questions  of  fact  by  the  court, 
it  shall  state  in  writing  .the  conclusions  of  fact 
found  separately  from  the  conclusions  of  law." 
Kirby  ft  Castle  Dig.  1916,  |  7662. 

[1]  The  case  is  ruled  by  the  decision  of  this 
court  in  Nathan  v.  Sloan,  84  Ark.  624,  where 
the  record  was  similar  to  the  record  now 
before  us,  and  the  court  said: 

"There  may  be  some  question  whether  the 
finding  in  this  case  was  a  special  or  a  general 
one;  but  we  have  no  occasion  to  consider  it  for, 
if  not  special,  or  such  as  the  law  requires,  the 
defendants,  if  they  had  wished,  could  have  re- 
quired it  to  be  made  such,  and  this  court  will 
not  reverse  a  Judgment  for  an  error  which 
might  have  been  corrected  on  motion  in  the 
court  below,  unless  motion  has  been  made  there 
and  overruled." 

[2]  In  that  case,  as  in  this,  there  was  a 
motion  for  a  new  trial  assigning  as  error  the 
failure  of  the  court  to  state  in  writing  its 
conclusion  of  fact  It  has  never  been  decided 
by  this  court  whether  or  not  It  constitutes 
error  for  the  trial  court  to  refuse  to  make 
findings  of  fact  after  the  conclusion  of  the 
trial  and  entry  of  the  judgment  where  the 
complaining  party  has  absented  himself  from 
the  trial,  or,  being  present  has  failed  to  make 
a  request  for  such  finding;  and  we  do  not 
deem  it  necessary  to  enter  upon  a  discussion 
of  that  question  now.  This  court  has  held 
that  the  findings  of  fact  may  be  reduced  to 
writing  after  the  trial  (Apperson  v.  Stewart 
27  Ark.  619 ;  Nathan  v.  Sloan,  supra),  but  it 
has  not  held  that  the  court  is  required  to  do 
so.  The  motion  for  a  new  trial  was  an  as- 
signment of  the  error  alleged  to  have  been 
committed,  and  .was  not  a  request  that  the 
findings  of  the  court  be  then  reduced  to  writ- 
ing and  filed. 


CHICAGO,  B.  I.  ft  P.  RX.  CO.  v.  BLUNDELL 
et  aL   (No.  110.) 

(Supreme  Court  of  Arkansas.    Jan.  22,  1917.) 

1.  CASHIERS  ©=271  —  I J  ABU.  ITT  FOB  C ABET- 
IN  Q  Passenoebs  Bktond  Station. 
Requiring  passengers  before  entering  train 
to  exhibit  their  tickets  to  the  servants  and 
agents  in  charge  of  the  train  constitutes  notice 
to  the  conductor,  and  the  railroad  is  liable  for 
carrying  such  passengers  beyond  their  destination 
due  to  conductor's  failure  to  take  up  tickets  and 
stop  train  at  such  station. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  1067-1071.] 
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2.  OahSiebs  <8=>271  —  Liability  op  Oarbieh 
fob  Cabbting  Passenqebs  Beyond  Desti- 
nation—Dutt  or  Passenger. 
Where  a  passenger  is  not  required  to  exhibit 
his  ticket  at  railroad  station  Where  he  embarks 
upon  his  journey,  carrier  has  no  notice  of  snob 
ticket  until  same  is  fxhibited  to  conductor  or 
auditor,  and  under  scene  circumstances  carrier 
is  not  liable  for  carrying  passenger  beyond  des- 
tination unless  such  passenger  calls  conductor's 
attention  to  ticket.  ' 

[Ed,  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |i  1067-1071.] 

8.  Carriers  «=»277(6>— Damages  fob  Cabby- 
ing  Passengers  Beyond  Destination— Ex- 
cessive Damages. 
Where  husband  and  wife  were  carried  by 
railroad  beyond  their  station,  by  reason  of  which 
they  bad  to  walk  a  distance  of  8%  to  414  miles, 
and  where  the  evidence  showed  that  they  were 
not  subjected  to  any  indignities  and  suffered  no 
mental  anguish,  but  the  only  injury  ,  they  sus- 
tained was  the  mew  physical  inconvenience  of 
having  to  walk,  a  verdict  of  $200  for  wife,  was 
excessive  and  reduced  to  $100. 

[Ed.  Note.— For  other  cases,  see:  Canters, 
Cent  Dig.  |  1084.] 

4.  Cabbiebs  <8=»277(1)— Damages  fob  Oarht- 
ing  Passenqebs  Beyond  Destination— Ex- 
cessive Damages. 
While  it  is  difficult  to  determine  measure  of 
damages  for  carrying  passenger  beyond  his  desti- 
nation, yet  where  there  are  no  circumstances  of 
aggravation  attending  breach  of  contract,  the 
jurors  should  not  indulge  in  speculation  and 
award  imaginary  damages,  but  should  assess  the 
amount  at  what  they  believe  under  the  evidence 
to  be  actual  compensation  for  the  injuries  sus- 
tained. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  f  1082.] 

Appeal  from  Circuit  Court,  Hot  Spring 
County;  W.  H.  Evans,  Judge.  ■ 

Consolidated  actions  by  Hartsell  Blonde  11 
and  Roaey  Blundell  against  the  Chicago,  Rock 
Island  4  Pacific  Railway  Company.  Judg- 
ments for  plaintiffs,  and  defendant  appeals. 
Modified  and  affirmed.  , 

Separate  suits  were  Instituted  by  Hartsell 
Blundell  and  Rosey  Blundell,  bis  wife, 
against  the  appellant  to  recover  damages  for 
the.  alleged  negligent  failure  of  appellant's 
agent  to  put  them  off  at  their  destination, 
and  the  alleged  negligence  of  appellant's 
agents  in,  carrying  appellees  by  the  destina- 
tion to  which  they  had  par  chased  tickets. 
The  appellant  denied  all  the  allegations  of 
the  complaint  The  suits  were  consolidated 
for  trial. 

Appellee  Hartsell  .Blundell  'testified  Sub- 
stantially as  follows:  On  the  16th  of  June, 
1015,  he  purchased  tickets  for  himself  and 
wife  from  appellant's'  agent  at  Leoia  for 
passage  on  appellant's  train  from  that  sta- 
tion to  Sims.  They  boarded  the ,  appellant's 
passenger  train  at  JLeoia,  and  changed  cars, 
at  Haskell  to  go  to  Sims,  the  place  of  their 
destination.  Sims  was  a  flag  station.  The 
train  stopped  there  when  it  was  nagged  and 
when  It  had  passengers  ,  who  wished  to  get 
off  these.  When  BlnndeU  and  bis  wife  got 
on  the  train  after  changing  cars  at  Haskell 
they  sat  down  on  the  first  seat  in  the  front 


of  the  coach.  When  the  conductor  came  in 
he  passed  by  them  and  went  ont  at  the  door. 
When  the  train  whistled  for  Sims  Blundell 
got  up  and  went  through  the  train/  but  did 
not  see  the  conductor.  When  the  conductor 
first  came  through  the  train  Blundell  reached 
up  Into  his  coat  to  get  the  tickets,  but  the 
conductor  went  right  on  by  him.  Appellees 
were  put  off  at  Butterfield.  It  is  four  or  five 
miles  from  Butterfield  to  Sims.  Blundell  and 
bis  wife  were  on  a  visit  to  Mr.  Wade's,  bis 
wife's  father.  They  purchased  their  tickets 
to  Sims,  and  it  was  about  a  mile  and  a  half 
from  Sims  to  Mr.  Wade's.  It  Is  about  five 
miles  from  Butterfield,  where  they  were  put 
off,  back  to  Mr.  Wade's.  Blundell  said  that 
the  walk  did  him  harm.  He  had  to  carry  ,  two 
big  suit  cases.  Soon  after  leaving  Haskell 
the  conductor  came  through  the  train  taking 
up  tickets.  Blundell  had  his  tickets  in  his 
coat  pocket  The  tickets  were  not  punched 
between  Haskell  and  Sims.  The  conductor 
kept  going  right  on  through.  When  he  got 
to  the  door  he  turned  his  head  towards  Blun- 
dell, bnt  did  not  stop.  Blundell  did  not  pay 
any  attention  to  whether  the  conductor  took 
up  tickets  from  other  passengers  or  not.  He 
thought  It  was  the  conductor's  business  to  do 
that  He  knew  that  the  conductor  bad>  over- 
looked him  and  bis  wife  and  had  not  taken 
up  their  tickets.  Blundell  had  the  tickets 
ready  for  him,  but  did  not  think  It  was  his 
business  to  run  the  conductor  down  to  give 
him  the  tickets.  Blundell  did  not  know 
whether  the  train  would  stop  at  Sims  or  not 
It  most  always  stopped  there.  :  When  the 
train  whistled  to  go  through  Sims  he  decided 
that  he  had  better  look  up  the  conductor,  and 
undertook  to  do  so,  but  by  the  time  he  had 
gone  through  the  coach  the  train  had  passed 
Stos.  Butterfield  was  the  next  ..'stop.  At 
Butterfield  Blundell  told  the  conductor  that 
he- had  tickets  for  Sims,  and  showed  them  to 
him,  but  did  not  give  them  to  him.  Some- 
times they  have  an  auditor  on  the  train  to 
bake  up  the  tickets  and  the  conductor  has 
nothing  io  do  with  collecting  the  fares.  The 
conductor  sometimes  works  right  around,  the 
passengers  without  taking  up  the.  tickets. 
Blundell  did  not  knew  whether  they  bad  an 
auditor  on  the  train  that  day  or  not  There 
was  nobody  at  Sims  to  meet  them  if,  the; 
had  debarked  there.  There  was  a  strain,  going 
back  to  Sims  from  Butterfield  the  same  eve- 
ning at  8:80.  Blundell  and  his  wife  did  not 
wait  for  that  train  because  they  did  not  have 
any  money  and  the  conductor  did  not  say 
anything  about  a  pass  back. 

Appellee.  Mia  Rosey.  Blundell  corroborated 
substantially  the  testimony  of  -her  husband. 
She:  stated  that  they  were  in  the  front  of  the 
car,  with  their  backs  towards  the  way  the 
train  was  going.  When  the  conductor  came 
by  she  called  her  husband's  attention  tot  him, 
.and  her. husband. reached  up  to, get.  the  tick- 
ets, but  the  conductor  walked  on.  The  train 
stopped  at  Francway,  where  two  girls  got  on, 
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when  the  conductor  came  through  again,  and 
she  told  her  husband  to  give  blm  the  tickets, 
but  the  conductor  went  on  by.  The  conductor 
took  up  the  tickets  of  the  two  young  ladles 
that  got  on  at  Francway.  There  were  a  good 
many  passengers  on  the  coach,  and  she  saw 
the  conductor  take  up  tickets  from  the  oth- 
er passengers.  When  the  conductor  passed 
witness  and  her  husband  he  "kinder  checked 
up  and  looked  around."  Her  husband  pulled 
out  the  tickets,  but  the  conductor  did  not 
take  them.  Neither  she  nor  her  husband 
said  anything  to  the  conductor,  and  he  did 
not  say  anything  to  them.  The  walk  that 
night  made  her  awful  sore.  She  was  sick  in 
bed  all  the  next  week. 

The  conductor  of  appellant  testified  that 
he  was  the  conductor  on  the  train  when 
Blundell  and  his  wife  were  carried  by  Sims 
and  put  off  at  Butterfield.  He  had  been  on 
that  run  for  a  year,  and  he  took  up  the  tick- 
ets on  that  train.  The  train  did  not  stop  at 
Sims  unless  it  was  flagged,  or  there  were 
passengers  to  debark.  When  his  train  arriv- 
ed at  Benton  four  or  five  people  got  on  the 
train  at  that  station,  and  he  took  up  their 
fares  before  the  train  arrived  at  Haskell. 
When  the  train  arrived  at  Haskell  he  had  to 
register  there,  and  he  did  notice  Blundell  and 
his  wife  get  on.  When  the  train  started  out 
from  Haskell  the  parties  that  got  on  at  Ben- 
ton had  scattered  through  the  car,  and  Blun- 
dell and  his  wife  had  taken  their  seats  next 
to  the  front  door.  When  he  went  through 
collecting  fares  he  simply  overlooked  the 
couple,  thinking  they  belonged  to  the  party 
that  got  on  at  Benton.  He  collected  the  tick- 
ets oat  of  Haskell  and  Francway,  and  then 
told  the  porter  that  they  did  not  have  any- 
body on  board  for  Sims  and  so  did  not  stop 
there  that  night  In  going  through  the  car 
he  stopped  and  looked  at  Blundell,  but  mis- 
took him  for  another  party.  If  Blundell  had 
offered  him  his  ticket  he  would  have  taken 
it  and  put  him  off  at  Sims.  When  the  train 
reached  Butterfield  witness  asked  Blundell 
why  he  had  not  given  him  his  tickets,  and 
Blundell  replied,  "Because  you  did  not  ask 
for  them."  Witness  told  Blundell  that  he 
would  give  him  passes  back  to  Sims  and  he 
could  go-  back  to  Sims  in  an  hour,  but  Blun- 
dell refused  to  take  the  passes.  Witness'  du- 
ties were  to  run  the  train — get  orders,  take 
up  fares,  and  run  the  train.  When  witness 
had  a  passenger  for  a  certain  station  it  was 
bis  duty  to  stop  the  train  and  let  the  passen- 
ger off.  There  was  no  auditor  on  that  train. 
At  a  small  station  witness  could  check  up 
the  number  of  passengers  that  got  on  and 
off.  Passengers  are  supposed  to  show  their 
tickets  when  getting  on  at  ticket  stations. 

The  court,  among  others,  granted  the  fol- 
lowing prayer  of  the  appellees  for  Instruc- 
tion: 

"You  are  instructed  that,  if  you  find  from  the 
evidence  in  this  case  that  the  plain  tiffs  had  tick- 
ets entitling  them  to  passage  oa  defendant's 
train  from  Haskell  to  Sims  station,  and  that 
they. wars  maind  by  th«  defendant's  agent  or 


agents  to  produce  and  show  their  tickets  at  Has- 
kell before  permitting  them  to  get  aboard  the 
train,  this  would  be  notice  to  the  agents  or  serv- 
ants of  the  defendant  company  that  the  plain- 
tiffs were  passengers  on  said  train  and  that 
their  destination  was  Sims,  and  it  was  the  duty 
of  those  in  charge  of  said  train  to  stop  it  at 
Sims  station  a  sufficient  llngth  of  time  to  allow 
plaintiffs  to  alight  fromAaid  train,  and  if  the 
agents  or  servants  of  saJD  train  failed  to  do  so, 
then  they  were  guilty  of  negligence,  and  if  yon 
find  that  the  plaintiffs  were  in  any  way  injured 
by  reason  of  the  negligence  of  the  defendant,  yon 
will  assess  in  their  favor  whatever  amount  the 
evidence  shows  they  are  entitled  to." 

The  court  refused  appellant's  prayer  for 
instruction  No.  6,  but  modified  the  same 
and  gave  it  as  modified  (the  modification 
made  by  the  court  being  indicated  by  the 
words  italicized)  as  follows: 

"You  are  instructed  that,  if  you  find  from  the 
testimony  that  the  conductor  in  charge  of  de- 
fendant's train  did  not  know  that  the  plaintiffs' 
destination  was  Sims,  and  that  in  passing 
through  the  coach  where  they  were  seated  he 
had  overlooked  them,  and  by  reason  thereof  had 
failed  to  ask  them  for  their  tickets,  and  if  his 
acts  were  such  as  to  lead  them  a*  reasonably 
prudent  people  to  believe  that  he  would  not  call 
for  their  tickets  and  stop  the  train  at  dime  and 
aUow  them  to  alight  therefrom,  and  the  plain- 
tiffs had  a  reasonable  opportunity,  after  learning 
that  the  conductor  had  overlooked  them  and  not 
taken  up  their  tickets,  and  that  the  train  might 
not  stop  at  Sims,  to  call  his  attention  to  the  fact 
that  he  had  overlooked  them  or  had  not  taken 
up  their  tickets,  and  the  plaintiffs  knew  the  sta- 
tion of  their  destination  was  a  flag  station,  and 
that  the  train  might  not  stop  there  unless  it 
was  flagged  by  some  one  or  unless  there  was 
some  one  on  the  train  who  had  notified  the  con- 
ductor by  paying  fare  or  giving  up  a  ticket,  or 
otherwise,  that  he  wanted  to  get  off  there,  and 
plaintiffs  failed  to  call  the  attention  of  the  con- 
ductor to  the  fact  that  they  wanted  to  get  off  at 
Sims,  they  were  guilty  of  such  negligence  as 
will  prevent  them  from  recovering  in  this  case, 
and  your  verdict  will  be  for  the  defendant." 

Exceptions  were  duly  saved  to  the  rulings 
of  the  court  on  the  instructions.  The  jury 
returned  a  verdict  In  favor  of  appellee  Rosey 
Blundell  for  $200,  and  in  favor  of  Hartsell 
Blundell  in  the  stun  of  £25.  From  Judg- 
ments In  favor  of  the  appellees  respectively 
in  these  sums,  these  appeals  were  taken. 

Thos.  S.  Buzbee  and  Geo.  B.  Pugh,  both 
of  Little  Rock,  for  appellant.  H.  B.  Means, 
of  Malvern,  for  appellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  In  Rock  Island,  Ark.  A  La.  R.  Co. 
v.  Stevens,  84  Ark.  436,  105  S.  W.  1032,  108 
S.  W.  617,  16  L.  R.  A.  (N.  S.)  1132,  we  held 
(quoting  syllabus)  that: 

"The  fact  that  a  passenger  purchased  a  tick- 
et from  a  station  agent  entitling  her  to  be  car- 
ried to  a  flag  station  is  not  notice  to  the  con- 
ductor of  a  train  that  she  desired  to  debark  at 
that  station." 

We  also  held  in  that  case  that,  where  a 
passenger  sees  that  the  train  Is  crowded  and 
that  the  conductor  is  necessarily  detained 
elsewhere,  or  where  the  distance  Is  so  short, 
or  there  are  other  indications  that  the  con- 
ductor or  other  person  in  charge  of  the  train 
would  not  obtain  notice  In  time  to  stop  the 
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train,  the  passenger  mnst  give  him  notice  or 
else  be  cannot  complain' If  be  Is  carried  be- 
yond bis  destination.  1 

In  Hallway  v.  Stevens,  supra,  we  quoted 
from  Central  of  Ga.  By.  Co.  t.  Dorsey,  106 
Ga.  826,  82  B.  B.  838,  as  follows: 

"We  think  It  is  the  duty  of  the  conductor  of 
a  passenger  train,  when  the  company  has  gold 
tickets  to  passengers,  to  go  through  the  train 
and  ascertain  die  stations  at  which  the  passen- 
gers wish  to  alight,  but  we  also  think  that  in  a 
esse  like  the  present  there  is  a  corresponding 
duty  upon  the  part  of  a  passenger,  when  he  sees 
that  the  conductor  has  failed  to  call  for  and 
take  up  his  ticket  and  is  ignorant  of  his  presence 
on  the  train  and  of  his  destination,  to  notify  the 
conductor  of  his  presence  and  of  his  destination, 
especially  where  the  ride  is  a  short  one,  and  the 
passenger  knows  that  the  train  will  not  stop  at 
his  station  unless  the  conductor  has  notice  that 
there  is  on  board  a  passenger  for  that  station.'' 

Counsel  for  plaintiff  rely  upon  this  doc- 
trine of  the  Georgia  case,  which  Is  but  the 
rule  that  was  approved  by  us  In  Railway  Co. 
v.  Stevens,  supra. 

In  the  case  of  St  L.  &  S.  F.  B.  Co.  t. 
Dyer,  110  Ark.  262,  266, 170  S.  W.  1013, 1014, 
we  said: 

"A  railroad  company  has  the  right  to  require 
all  persons  to  purchase  tickets  before  becoming 
passengers.  *  *  *  As  a  means  of  enforcing 
this  regulation,  it  has  the  right  to  require  the 
exhibition  of  this  ticket  befoM  entering  the 
train." 

See,  also,  St.  L.  S.  W.  By.  Co.  t.  Branch, 
106  Ark.  269,  272, 163  S.  W.  118;  St  L.  S.  W. 
Ry.  Co.  v.  Hasmtett,  98  Ark.  418,  136  S.  W. 
191;  St.  I*  8.  W.  Ry.  Co.  v.  Blythe,  94  Ark. 
153,  126  S.  W.  386,  29  U  R.  A.  (N.  S.)  299. 

[1]  In  Bock  Island,  Ark.  ft  La.  Ry.  Co.  v. 
Stevens,  supra,  we  held  that  the  purchase  of 
a  ticket  from  a  station  agent  entitling  a  pas- 
senger to  be  carried  to  a  flag  station  Is  not 
notice  to  the  conductor  that  she  had  such 
ticket  and  wished  to  disembark  at  a  certain 
station.  But  where  railway  companies  re- 
quire passengers  before  entering  the  train  to 
exhibit  their  tickets  to  their  servants  and 
agents  having  charge  of  the  particular  train 
upon  which  passengers  Intend  to  embark  be- 
fore entering  such  train,  this  Is  notice  to  the 
conductor  having  charge  of  the  running  of 
the  train  that  the.  passengers  who  are  re- 
quired to  exhibit  their  tickets  before  entering 
the  train  have  such  tickets.  Having  such  no- 
tice, it  Is  the  duty  of  the  conductor,  or  what- 
ever agent  the  company  designates  for  that 
purpose,  to  take  up  these  tickets  and  to  see 
that  the  passengers  are  transported  accord- 
ing to  their  contract  It  would  be  manifest- 
ly unfair  to  the  passenger  to  compel  him  to 
exhibit  his  ticket  before  entering  the  train 
and  then  permit  the  company  to  say  in  the 
next  breath  that  it  had  no  notice  of  such 
ticket,  and  that  Its  agent  could  be  excused, 
under  certain  circumstances,  for  a  failure  to 
take  up  the  ticket  and  to  carry  and  deliver 
the  passenger  according  to  the  contract  of 
carriage. 

Knowledge  of  the  agent  to  whom  passen- 
gers must  exhibit  their  tickets  before  entex- 
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lng  upon  their  Journey  will  be  Imputed  to  the 
company.  Where  the  passenger  has  complied 
with  the  reasonable  regulations  of  the  com- 
pany in  regard  to  purchasing  his  ticket  and 
exhibiting  the  same  before  entering  the  car, 
the  company  will  be  liable  In  damages  for 
failure  of  the  carrier  to  transport  him  and  to 
allow  him  to  debark  at  his  destination.  The 
passenger,  having  exhibited  his  ticket,  and 
thus  notified  the  company  that  he  has  a  con- 
tract of  carriage,  has  done  all  that  be  Is  re- 
quired to  do  to  establish  the  relation  of  pas- 
senger and  carrier,  and  It  thereafter  devolves 
upon  the  carrier  to  perform  its  contract  ac- 
cording to  the  terms  thereof,  and  a  failure  to 
do  so*  Is  a  breach  of  contract  for  which  the 
carrier  Is  liable  in  damages  to  the  passenger 
thus  Injured. 

[2]  Where  the  passenger  Is  not  required  to 
exhibit  his  ticket  at  the  station  where  he  em- 
barks upon  his  Journey,  then  the  carrier  has 
no  notice  of  such  ticket  until  same  Is  exhibit- 
ed to  the  conductor  or  auditor,  as  the  case 
may  be,  whose  duty  it  Is  to  lift  or  check  such 
tickets.  In  such  cases,  under  certain  circum- 
stances, it  can  readily  be  seen  that  the  com- 
pany might  not  have  any  notice  of  the  pas- 
senger's ticket  and  of  Its  contractual  obliga- 
tions thereunder  until  it  was  too  late,  In  the 
exercise  of  ordinary  care,  to  carry  out  Its 
contract  as  evidenced  by  the  ticket  For  ex- 
ample, one  might  purchase  a  ticket  to  a  flag 
station  a  short  distance  away,  the  train  upon 
which  he  embarked  might  be  crowded  with 
passengers,  and  it  might  be  Impossible  for 
the  officer  whose  duty  it  was  to  check  up  the 
tickets,  In  the  exercise  of  reasonable  dili- 
gence, to  do  so  before  reaching  the  flag  sta- 
tion where  the  passenger  was  to  debark.  In 
such  case  It  can  readily  be  seen  that  It  would 
become  the  duty  of  the  passenger  to  notify  the 
conductor  of  the  flag  station  where  he  wish- 
ed to  debark;  otherwise  the  company,  al- 
though exercising  ordinary  care  in  the  prem- 
ises, would  have  no  notice,  and  the  failure  to 
put  the  passenger  off  at  his  station  would  be 
the  result  of  his  own  negligence.  Such,  In- 
deed, were  substantially  the  facts  upon  which 
the  ruling  in  Railway  v.  Stevens  and  Bail- 
way  v.  Dorsey,  supra,  was  predicated.  But 
such  a  rule,  as  we  have  already  stated,  can 
have  no  application  to  a  case  like  the  one  at 
bar,  where  the  servants  of  the  carrier  in 
charge  of  the  train  have  notice,  by  the  exhi- 
bition of  a  ticket  before  the  passenger  em- 
barked upon  his  Journey,  of  the  fact  that  he 
was  a  passenger  and  the  station  to  which  he 
was  to  be  carried.  Every  requirement  of  the 
law  is  fully  met  when  the  passenger  has  com- 
plied with  the  reasonable  regulations  of  the 
carrier  designed  to  bring  to  Its  notice  the 
presence  of  tbe  passenger  on  the  train,  and 
of  his  destination. 

It  follows  that  there  was  no  prejudicial 
error  to  appellant  in  the  rulings  of  the  court 
on  tbe  instructions.  These  rulings,  in  fact 
were  more  favorable  to  appellant  under  the 
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law  at  above  announced,  than  it  was  enti- 
tled to. 

[3]  Second.  It  Is  contended  that  the  ver- 
dicts were  excessive,  and  we  are  convinced 
that  this  is  true.  She  had  to  walk  a  dis- 
tance of  from  3ft  to  4%  miles  farther  than 
she  would  have  had  to  walk  if  the  train  bad 
stopped  at  Sims ;  and  she  testified  that  this 
walk  made  her  awful  sore,  and  that  she  was 
sick  in  bed  all  the  next  week.  According  to 
the  testimony  abstracted,  she  does  not  say 
that  her  sickness  was  caused  by  the  walk. 
But,  even  conceding  that  such  was  the  legit- 
imate Inference  to  be  drawn  from  the  testi- 
mony, the  sum  of  $100  will  afford  ample  com- 
pensation for  all  possible  Injury  that  she 
could  have  sustained  by  reason  of  appellant's 
breach  of  contract 

Appellees,  so  far  as  the  proof  shows,  were 
not  subjected  to  any  indignities  and  suffer- 
ed no  mental  anguish.  The  only  Injury  they 
sustained  was  the  mere  physical  inconven- 
ience of  having  to  walk  a  distance  of  five  or 
six  miles,  whereas,  if  they  had  been  put  off 
at  their  destination,  they  would  have  had 
only  a  distance  of  a  mile  and  a  half  to  walk. 

[4]  While  it  is  most  difficult  to  determine 
the  measure  of  damages  in  such  cases,  yet 
here  there  are  no  circumstances  of  aggrava- 
tion attending  the  breach  of  contract,  and 
the  jurors  in  such  cases  should  not  indulge  In 
speculations  and  award  Imaginary  damages, 
but  should  assess  the  amount  at  what  they 
believe  under  the  evidence  to  be  actual  com- 
pensation for  the  Injuries  sustained. 

Appellee  Hartsell  Blundell  testified  that 
the  walk  did  him  harm,  as  be  had  to  carry 
two  large  suit  cases.  While  It  appears  to  us 
that  a  verdict  of  $25  would  be  quite  liberal 
compensation  for  his  Injuries,  we  do  not  see 
our  way  clear  to  reduce  it  below  that  sum, 
and  the  judgment  as  to  him  will  be  affirmed. 

In  the  case  of  the  appellee  Mrs.  Rosey 
Blundell,  the  judgment  will  be  modified  and 
reduced  to  the  sum  of  $100,  and  as  thus 
modified  affirmed. 


LUSK  et  al  v.  OSBORNE.  (No.  124.) 
(Supreme  Court  of  Arkansas.   Jan.  29,  1917.) 

1.  Removal  or  Causes  «=»S,  36— Causes  Re- 
movable—Action  Urdu  Federal  Em- 
ployers' Liability  Act. 

In  an  action  under  the  Federal  Employers' 
Liability  Act  April  22,  1908,  c  149,  35  Stat. 
65  (U.  8.  Comp.  St.  1918  If  8657-8665),  the 
court  properly  denied  a  petition  for  removal  to 
the  federal  court  ou  the  ground  of  diversity  of 
citizenship  and  the  involvement  of  a  federal 
question. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent.  Dig.  88  4,  5,  79.] 

2.  Master  and  Servant  <E=a811 — Injury  to 
Servant— Lookout  Statute— Liability  of 
Fellow  Servant. 

The  lookout  statute  undertakes  only  to  cre- 
ate responsibility  on  the  part  of  the  railway 
company,  and  it  has  no-  application  in  the  case 
of  an  injured  employe .  who  assists  in  the  op- 


eration of  the  train ;  bat,  independently  of  that 
statute  or  any  other,  a  person  is  liable  in  dam- 
ages for  a  negligent  act  of  his  own  which  caus- 
es injury  to  his  fellow  servant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  1286.] 

3.  Removal  of  Causes  qJs=»36— Fraudulent 
joinder— sufficiency  of  petition. 

In  an  action  for  death  of  a  railroad  brake- 
man,  where  the  charge  of  negligence  in  the 
complaint  stated  a  cause  of  action  against  the 
employes  who  committed  the  negligent  act,  which 
was  properly  joined  with  an  action  against  the 
superior,  a  petition  for  removal  which  alleged 
that  the  fireman  and  engineer  of  defendants' 
train  were  joined  for  the  fraudulent  purpose  of 
defeating  removal,  but  which  did  not  attempt  to 
traverse  the  allegation  of  the  complaint  further 
than  to  state  that  "no  cause  of  action  exists 
against"  such  employes,  did  not  state  a  case  of 
fraudulent  misjoinder  authorizing  removal. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  g  79J 

4.  Master  and  Servant  «=»289(30)— Action 
fob  Injuries— Question  fob  Jury— Con- 
tributory Negligence. 

In  an  action  under  the  federal  Employers' 
liability  Act  for  death  of  a  freight  brakeman, 
in  which  it  was  alleged  that  plaintiff,  as  swing 
brakeman  was,  under  the  rules  of  the  company, 
in  charge  of  the  train  in  the  conductor's  tem- 
porary absence,  whether  plaintiff  was  himself 
guilty  of  negligence  which  barred  ox  diminished 
recovery  Wa  for  the  jury. 

[Ed.  Note.— For  other  cases*  see  Master  and 
Servant  Cent.  Dig.  J  1122.] 

6.  Master  and  Servant  4=»281  (9)— Action 
fob  Injuries— Evidence— Sufficiency. 
In  an  action  for  death  of  a  railroad  freight 
brakeman,  that  switch  engines  had  a  running 
board  hi  front  aad  place  for  men  to  sit  war- 
ranted an  inference  that  a  rule  forbidding  em- 
ployes to  ride  on  the  pilot  of  an  engine  did  not 
apply  to  switch  engines  or  road  engines  while 
used  in  switching  in  the  yards. 

[Ed.  Note*— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  993,  996.] 

6.  Master  and  Servant  <8=»289<82>- Action 
fob  Injuries— Question  fob  Jubt. 

In  an  action  for  death  of  a  freight  brake- 
man,  whether  decedent's  act  in  riding  on  the 
pilot  of  an  engine  behind  a  car  constituted  an 
act  of  -  negligence  which  was  the  sole  cause  of 
the  injury  held  for  the  jury. 

[Ed.  Noter— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  }  1124] 

7.  Master  and  Servant  <8=> 293(19)— Action 
for  Injuries— Instructions. 

In  an  action  for  death  of  a  freight  brake- 
man,  an  instruction  that,  if  the  train  of  defend- 
ant on  which  deceased  was  employed  collided 
with  the  train  of  another  railroad,  and  such 
collision  was  caused  by  the  negligence  of  the 
agents  and  employes  of  the  defendants  in  fail- 
ing to  exercise  ordinary  care  to  prevent  the 
same  aa  set  forth  in  the  complaint  and  de- 
ceased was  injured  and  killed  in  said  collision, 
and  bis  injury  and  death  was  caused  in  whole 
or  in  part  by  the  negligence  of  the  agents  and 
employes  of  the  defendants  as  stated  in  the  in- 
structions and  alleged  in  the  complaint,  then 
verdict  should  be  Tor  plaintiff,  unless  he  as- 
sumed the  risk,  was  not  subject  to  fhe  objection 
that  it  authorised  a  finding  of  negligence  of  de- 
fendant or  servants  in  either  of  the  particulars 
mentioned,  irrespective  of  the  absence  of  proof 
to  sustain  it  but  was  intended  to  submit  gen- 
erally the  question  of  negligence  of  the  defend- 
ants. 

[EM.  Note.— For  other  cases,  see  Master  aad 
Servant  Cent  Dig.  gg  1155.  1156J 
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S.  Appeal  and  Error  «=»1038(1)— Haviuw— 
Ebbob  Favorable  to  Appellant. 
A  party  ««nnot  complain  on  appeal  of  a 

ruling  which  was  too  favorable  to  it. 
[Ed.  Note— For  other  cases,  tea  Appeal  and 

Error,  Cent  Dig.  f  4062.] 

9.  Appeal  and  Ebbob  «=>216(1)  —  Instruc- 
tions—Necessity  op  Request. 

In  an  action  for  death  of  a  freight  brakeman, 
where  the  general  instruction  did  not  necessarily 
submit  to  the  jury  each  and  every  charge  of 
negligence  in  the  complaint,  if  defendants  de- 
sired the  exclusion  of  other  charges  of  neg- 
ligence from  the  jury  on  the  ground  that  there 
was  no  evidence  to  support  them,  they  should 
have  made  a  request  therefor,  and,  not  having 
done  so,  they  cannot  complain. 

[Ed.  Note,— For  other  cases,  see  Trial,  Cent. 
Dig.  g  637.] 

10.  Master  and  Servant  «=»265(14>— Action 
fob  Injuries— Federal  Employers'  Liabil- 
ity Act— Evidence— Burden  op  Pboop. 

In  an  action  under  the  federal  Employers' 
liability  Act  for  death  of  a  freight  brakeman, 
the  burden  of  proof  is  on  the  defendants  to  es- 
tablish negligence  of  deceased. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  893,  908.] 

11.  Trial  «=>121(2)— Abouments  op  Ooun- 


Ia  an  .action  for  death  of  a  brakeman,  argu- 
ment of  plaintiff's  attorney,  "You  could  fa  int° 
M.  this  afternoon  and  see  some  one  riding  on 
the  pilot  of  an  engine  before  sundown,"  relating 
to  the  force  of  defendants'  role  forbidding  em- 
ployes from  riding  on  the  pilot  of  an  engine, 
was  nqt  improper,  where  there  was  evidence 
justifying  the  inference  that  the  rule  did  not 
apply  to  the  engine  on  which  plaintiff's  intestate 
was  riding  at  the  time  of  the  accident 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |  206.1 

12.  Appeal  and  Error  «=> 1060(1)— Harm- 
less Ebbob— Arguments  op  Counsel. 
In  an  action  for  death  of  a  brakeman,  where 
there  wast  a  sharp  conflict  in  the  testimony,  argu- 
ment of  plaintiff's  counsel,  "God  speed  the 
time  when  the  railroad  men  of  this  country  will 
change  their  views  of  swearing  or  attempting 
to  swear,  oat  of  court  those  who  come  in  with 
a  just  and  meritorious  cause,"  and  "May  the 
time  soon  come,  gentlemen,  when  men  will  give 
the  real  facts  concerning  a  wreck  of  this  mag- 
nitude and  character,  in  which  men  have  lost 
their  lives,  families  have  lost  their  support  chil- 
dren have  lost  their  fathers,  and  women  their 
husbands,"  and  "May  the  time  come  when  they 
will  tell  the  absolute  truth  about  it"  while  not 
to  be  commended  as  to  style,  was  not  prejudicial 
error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4185.] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty; Paul  Little,  Judge. 

Action  by  Charles  E.  Osborne,  administra- 
tor, against  James  W.  Lusk  and  others,,  re- 
ceivers of  the  St  Louis  &  San  Francisco  Rail- 
road Company.  Judgment  for  plaintiff,  and 
defendants  appeal.  Affirmed. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  B.  R. 
Davidson,  of  Fayetteville,  for  appellants. 
Covington  ft  Grant  of  Ft  Smith,  for.  appel- 
lee. 

McCTJLLOCH,  C.  J.  The  plaintiff's  Intes- 
tate, T.  M.  Howie,  was  a  brakeman  serving 
on  a  freight  train  operated  by  the  receivers 


of  the  St  Louis  ft  San  Francisco  Railroad 
Company,  a  foreign  corporation,  and  receiv- 
ed injuries,  which  proved  fatal,  while  assist- 
ing in  the  operation  of  a  train  engaged  In  In- 
terstate commerce.  This  Is  an  action  Insti- 
tuted by  the  administrator  under  the  federal 
Employers'  Liability  Act  to  recover  damages 
for  the  benefit  of  the  next  of  kin.  The  in- 
jury occurred  on  Ma;  5, 1914.  In  the  second 
paragraph  of  the  complaint  charges  of  negli- 
gence were  made  against  the  receivers  of  the 
company,  and  also  against  the  engineer  and 
fireman  who  were  engaged  in  operating  the 
train,  and  judgment  is  asked  against  them 
Jointly. 

The  receivers  filed  a  petition  for  removal 
of  the  cause  to  the  federal  court  on  the 
ground  of  diversity  of  citizenship  of  the 
plaintiff  and  those  defendants,  and  also  on 
the  ground  that,  defendants  J.  A.  Campbell 
and  I.  N.  Barton,  respectively  engineer  and 
fireman,  had  been  "fraudulently  made  de- 
fendants In  this  action  to  prevent  a  removal 
to  the  United  States  court"  The  trial  court 
denied  the  petition  for  removal,  and  refused 
to  surrender  jurisdiction,  to  which  ruling  ex- 
ceptions, were  duly  saved.  Thereafter  the. 
plaintiff  dismissed  the  cause  of  action  set 
forth  in  the  second  paragraph,  and  the  case 
proceeded  to  trial  upon  the  first  paragraph, 
seeking  recovery  under  the  federal  Employ- 
ers' Liability  Act  end  the  trial  resulted  In  a 
verdict  in  the  plaintiff's  favor  assessing  dam- 
ages against  the  defendants  in  the  total  sum 
of  $15,000.  An  answer  was  filed  presenting 
an  Issue  upon  each  of  the  allegations  of  the 
complaint 

The  circumstances  of  the  injury  have  al- 
ready been  reviewed  and  set  forth  in  detail 
by  this  court  in  an  opinion  rendered  in  the 
case  of  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Scott, 
123  Ark.  94, 184  &  W.  66,  but  the  facts  neces- 
sary for  a  proper  understanding  of  the  issues 
involved  will  be  again  set  forth.  At  the  town 
of  Mansfield,  Ark,,  where  the  Injury  occur- 
red, the  St  Louis  ft  San  Francisco  Railroad 
(commonly  known  as  the  Frisco)  connects  with 
the  line  of  the  Chicago,  Rock  Island  ft  Pacific 
Railway.  Company,  and  the  two  companies 
maintain  and  use  a  Joint  station.  The  Rock 
Island  runs  nearly  east  and  west  through 
the  town,  and  the  Frisco  comes  in  from  the 
north  and  curves  towards  the  west  The 
connecting  point  of  the  two  roads  Is  about 
1,200  feet  east  of  the  depot.  The  Frisco 
trains,  in  order  to  reach  the  depot,  leave  the 
main  line  of  that  road  at  the  point  of  connec- 
tion with  the  Rock  Island  and  back  up  to  the 
depot  over  what  is  called  the  "runaround 
track,"  which  is  used  by  both  roads  for 
switching  purposes.  Howie,  the  plaintiff's 
intestate,  was  swing  or  middle  brakeman  on 
the  freight  train,  and  when  his  train  came 
into  Mansfield  it  was  backed  into  the  station 
over  the  track  just  indicated,  and  the  switch 
was  left  open,  with  the  red  target  as  a  dan- 
ger signal  exposed,  thus  giving  notice  that 
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the  track  was  occupied  by  that  train.  The 
train  was  stopped  at  the  station,  where 
freight  was  unloaded.  There  was  only  a  ca- 
boose attached  to  the  engine  In  the  rear,  but 
there  was  a  box  car  of  extra  width,  called 
an  automobile  car,  attached  to  the  engine  In 
front,  which  was  to  be  put  on  a  side  track  be- 
fore the  train  pulled  out  on  the  return  trip 
to  Jensen,  the  other  end  of  the  local  run. 

When  the  work  of  unloading  was  complete, 
and  the  train  was  ready  to  proceed,  Scott, 
the  rear  brakeman,  gave  the  signal  to  move 
forward,  and  the  train  was  started,  and  aft- 
er It  was  moved  seven  or  eight  car  lengths 
It  collided  with  the  Rock  Island  train,  which 
bad  come  In  from  the  west  and  entered  upon 
this  track  regardless  of  the  danger  signal. 
The  track  curved  to  the  left  west  of  the  sta- 
tion, so  that  the  engineer  could  not  have  seen 
the  approaching  engine  from  his  side  of  the 
cab,  but  there  was  evidence  to  the  effect  that 
the  fireman  could  have  seen  the  Rock  Island 
train  If  he  had  been  keeping  a  lookout 
Howie  had  taken  a  place  on  the  pilot  of  the 
engine  and  behind  the  automobile  car,  where 
he  could  not  see  forward,  and  Scott  was  ei- 
ther on  the  right-hand  side  of  the  pilot  or 
hanging  on  to  the  end  of  the  automobile  car, 
and  when  the  collision  occurred  the  automo- 
bile car  was  forced  off  of  Its  trucks  and  tele- 
scoped the  pilot  of  the  engine,  thus  crushing 
both  of  the  brakemen  between  the  end  of  the 
car  and  the  front  of  the  engine.  Howie's 
legs  were  mangled,  one  foot  was  caught  in  the 
box  car,  and  he  was  dragged  for  some  dis- 
tance, and  be  suffered  great  pain  before  he 
died  in  the  hospital. 

There  was  Introduced  in  evidence  the  fol- 
lowing rule  of  the  company: 

"Employes  are  forbidden  to  ride  on  the  pilot 
of  any  locomotive.  Employed  are  forbidden  to 
go  between  cars  while  coupling  or  uncoupling 
the  cars." 

The  contention  of  the  defendants  is  that 
there  was  a  violation  of  this  rule  which  was 
the  proximate  cause  of  the  Injury  abd  which 
operated  as  a  defense,  and  also  that  the  de- 
ceased assumed  the  risk  by  occupying  a 
place  of  danger  on  the  pilot.  This  phase  of 
the  case  will  be  discussed  later  with  reference 
to  the  assignments  of  error.  The  acts  of  neg- 
ligence set  forth  in  the  complaint  are:  (1) 
That  the  fireman  and  engineer  failed  to  keep 
a  lookout  as  required  by  the  rules  of  the 
company  so  as  to  discover  the  presence  of  the 
approaching  Rock  Island  train,  as  they  might 
have  done;  (2)  that  the  defendants  failed 
to  adopt  and  enforce  rules  and  regulations 
with  respect  to  the  movement  and  control  of 
trains  on  the  track  used  by  both  companies ; 
(3)  that  the  engineer  failed  to  direct  the  fire- 
man to  keep  a  lookout  as  required  by  the 
rules;  (4)  that  "the  defendants  and  their 
.superintending  officers,  servants,  and  em- 
ployes," with  knowledge  of  the  presence  of 
Howie  In  a  position  on  the  pilot  of  the  en- 
gine where  he  could  not  see  ahead,  negli- 
gently failed  to  warn  him  of  the  approach 


of  the  Rock  Island  train;  and  (5)  that  the 
conductor,  engineer,  and  fireman  "so  handled 
and  moved  the  train  as  to  negligently  and 
carelessly  collide  with  the  Rock  Island 
train." 

It  is  also  alleged  that,  If  the  proper  look- 
out had  been  kept,  as  required  by  the  rules 
of  the  company,  or  if  the  servants  operating 
the  train  and  directing  the  movement  there- 
of had  exercised  ordinary  care  in  the  oper- 
ation and  movement  of  the  train,  or  In  warn- 
ing deceased  of  the  approach  of  the  Rock 
Island  train,  the  Injury  would  not  have  oc- 
curred. There  is  another  charge  hi  the  com- 
plaint to  which  no  testimony  was  Introduced, 
and  which  may  be  treated  as  having  been 
abandoned  at  the  trial.  It  Is  to  the  effect 
that  the  train  dispatcher  and  conductor  in 
charge  of  the  train  "negligently  ordered  and 
permitted  the  train  upon  which  plaintiff's 
Intestate  was  employed  to  proceed  from 
Mansfield  to  Huntington  without  warning 
the  deceased  or  the  engineer  or  fireman  that 
the  train  of  the  Chicago,  Rock  Island  &  Pa- 
cific Railway  Company  was  upon  the  track 
which  defendants'  train  would  have  to  pass 
over." 

[1]  The  first  assignment  of  error  argued 
before  us  is  that  which  relates  to  the  ruling 
of  the  court  in  refusing  to  surrender  Juris- 
diction and  to  remove  the  cause  into  the  fed- 
eral court.  The  right  of  removal  as  to  the 
cause  of  action  stated  in  the  first  paragraph 
on  the  grounds  of  diversity  of  citizenship 
and  the  Involvement  of  a  federal  question  is 
settled  by  the  language  of  the  federal  act 
as  already  construed  by  this  court  and  by 
the  Supreme  Court  of  the  United  States. 
Kansas  City  Southern  Ry.  Co.  v.  Leslie,  112 
Ark.  305,  107  8.  W.  88,  Ann.  Cas.  1915B, 
834;  Id.,  288  U.  S.  590,  35  Sup.  Ct  844,  59 
L.  Ed.  1478. 

[2,  3]  Counsel  insist,  however,  on  the  right 
of  removal  as  to  the- second  paragraph,  which 
Is  not  based  on  the  federal  statute,  and  the 
contention  is  that  the  right  of  removal  is 
established  by  the  allegations  in  the  petition 
to  the  effect  that  the  engineer  and  fireman 
were  Joined  as  defendants  for  the  fraudulent 
purpose  of  defeating  removal  Counsel  rely 
on  decisions  of  some  of  the  federal  courts 
holding  that,  where  there  are  two  counts  or 
paragraphs  in  a  complaint,  one  under  the 
federal  statute,  and  the  other  under  the  com- 
mon law  or  a  state  statute,  the  cause  Is  re- 
movable on  the  grounds  of  diversity  of  citi- 
zenship. Flas  v.  Illinois  Central  R.  R.  Co. 
(D.  C.)  229  Fed.  319;  Strother  v.  Union  Pa- 
cific Ry.  Co.  (D.  C.)  220  Fed.  781 ;  Patterson 
Bncknall  Steamship  Lines  (D.  O.)  203 
Fed.  1021. 

Without  passing  on  that  Identical  question, 
we  can  dispose  of  the  present,  case  by  deter- 
mining whether  or  not  the  petition'  states  a 
case  of  fraudulent  misjoinder  for  the  pur- 
pose of  defeating  removal.  The  whole  of 
the  allegation  on  that  subject  Is  thai; 
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"No  cause  of  action  exists  as  against  J.  A. 

Campbell  or  I.  N.  Barton,  or  either  of  them, 
and  they  are  fraudulently  made  defendants  in 
this  action  to  prevent  removal  to  the  United 
States  court" 

The  second  paragraph  of  the  complaint 
contains  the  specific  charge  that  the  engineer 
and  fireman  were  guilty  of  negligence  In  fail- 
ing to  keep  a  lookout,  and  that  if  such  look- 
out had  been  kept  they  could  have  discover- 
ed the  other  train  in  time  to  have  avoided 
the  collision.  This  states  a  cause  of  action 
against  the  engineer  and  fireman,  not  under 
the  lookout  statute,  but  under  the  general 
principles  of  the  law  regulating  the  conduct 
of  individuals  co-operating  together  In  the 
same  work.  The  lookout  statute  undertakes 
only  to  create  responsibility  on  the  part  of 
the  railway  company,  and  it  had  no  applica- 
tion In  the  esse  of  an  injured  employe  who 
assists  in  the  operation  of  the  train;  but, 
independently  of  that  statute  or  any  other, 
a  person  Is  liable  in  damages  for  a  negligent 
act  of  his  own  which  causes  injury  to  his 
fellow  servant.  In  such  a  case  the  failure  to 
keep  a  lookout  pursuant  to  the  requirements 
of  the  statute  may  not  constitute  negligence 
as  a  matter  of  law,  but  it  may  Justify  a 
finding  of  negligence  under  the  circumstances 
of  a  given  case.  The  charge  of  negligence  in 
this  respect  therefore  constitutes  a  cause  of 
action  against  the  employe"  who  committed 
the  negligent  act,  which  may  be  joined  with 
an  action  against  the  superior  who  is  in  law 
responsible  for  it 

Now,  the  petition  does  not  attempt  to 
traverse  the  allegations  of  the  complaint  fur- 
ther than  to  state  that  "no  cause  of  action 
exists  against  J.  A.  Campbell  or  I.  N.  Bar- 
ton," That  constituted  no  denial  of  the  ma- 
terial allegations  of  the  complaint;  for  it 
neither  denied  the  charge  that  those  defend- 
ants were  operating  the  engine  or  that  they 
failed  to  exercise  ordinary  care  in  the  oper- 
ation thereof.  The  case  is  expressly  ruled 
on  that  point  by  the  decision  of  the  Supreme 
Court  of  the  United  States  In  Chesapeake  ft 
Ohio  By.  Co.  v.  Cockrell,  232  U.  S.  146,  34 
Bup.  Ct  278,  58  L.  Ed.  544.  In  discussing 
statements  of  the  petition  similar  to  those 
set  forth  in  the  petition  in  the  present  case, 
the  court  said: 

"Putting  out  of  view,  as  must  be  done,  the 
epithets  and  mere  legal  conclusions  in  the  peti- 
tion for  removal,  it  may  have  disclosed  an  ab- 
sence of  good  faith  on  the  part  of  the  plaintiff  in 
bringing  the  action  at  all,  bat  it  did  not  show  a 
fraudulent  joinder  of  the  engineer  and  fireman. 
With  the  allegation  that  they  were  operating  the 
train  which  did  the  injury  standing  unchalleng- 
ed, the  showing  amounted  to  nothing  more  than 
a  traverse  of  the  charges  of  negligence,  with  an 
added  statement  that  they  were  falsely  or  reck- 
lessly made  and  could  not  be  proved  as  to  the 
engineer  or  fireman.  As  no  negligent  act  or 
omission  personal  to  the  railway  company  was 
charged,  and  its  liability,  like  that  of  the  two 
employes,  was,  in  effect,  predicated  upon  the 
alleged  negligence  of  the  latter,  '  the  showing 
manifestly  went  to  the  merits  of  the  action  as 
an  entirety,  and  not  to  the  joinder;  that  is  to 
say,  it  indicated  that  the  plaintiff's  case  was 


ill  founded  as  to  all  (he  defendants.  Plainly 
this  was  not  such  a  showing  as  to  engender  or 
compel  the  conclusion  that  the  two  employes 
were  wrongfully  brought  into  a  controversy 
which  did  not  concern  them." 

[4]  It  Is  next  contended  that  the  undisput- 
ed evidence  shows  that  there  is  no  liability 
under  the  federal  statute,  and  that  the  court 
erred  in  refusing  to  give  a  peremptory  In- 
struction in  favor  of  the  defendants.  Several 
reasons  are  urged  why  the  evidence  shows 
affirmatively  that  there  is  no  liability  on  the 
part  of  the  defendants.  In  the  first  place  it 
is  urged  that  Howie  had  charge  of  the  train 
crew  and  was  directing  and  controlling  the 
movements  of  the  train,  and  that  for  that 
reason  his  own  negligent  omission  to  discover 
the  presence  of  the  approaching  Rock  Island 
train  was  the  sole  cause  of  the  injury.  The 
evidence  shows  that  the  swing  brakeman  (the 
position  which  Howie  occupied  in  the  service) 
controlled  the  movements  of  the  train  in  the 
absence  of  the  conductor,  and  that  in  this 
instance  the  conductor  was  temporarily  ab- 
sent at  the  time  the  signal  was  given  for  the 
train  to  move.  The  testimony  on  that  sub- 
ject is  that  the  trainmen  bad  been  shown  the 
orders  for  the  movements  of  the  train,  but 
that  at  the  particular  time  that  the  signal  was 
given  the  work  of  unloading  was  complete,  the 
train  was  then  ready  to  move  according  to 
orders,  and  the  conductor  was  in  the  station, 
bnt  that  he  came  out  as  the  train  moved,  and 
boarded  the  caboose. 

Now,  It  Is  not  proved  in  the  case  that 
Howie  gave  a  specific  direction  to  Scott  the 
rear  brakeman,  to  give  the  signal  at  that 
time,  or  that  he  gave  any  orders  at  all.  That 
is  a  mere  Inference,  if  it  may  be  considered 
to  be  in  the  case  at  all.  The  witnesses  all 
testify  that  Scott  gave  the  signal,  and  It 
was  customary  for  the  rear  brakeman  to  do 
so.  We  do  not  understand  from  the  testi- 
mony that  It  was  the  duty  of  the  swing 
brakeman  to  give  the  signal  in  the  absence  of 
the  conductor  or  to  be  responsible  for  giving 
it  at  the  proper  time.  .  The  only  evidence,  on 
that  subject  is  that  he  was  to  control  the 
movement  of  the  train,  that  is,  he  was  to  de- 
termine when  the  train  was  to  proceed,  and 
that  it  was  the  duty  of  the  other  brakeman 
to  give  the  signal  and  to  look  out  ahead  to 
see  whether  there  were  obstacles  on  the  track 
ahead  that  would  prevent  the  movement 
The  conductor  himself  might  give  the  order 
to  proceed  while  he  was  in  some  position  in 
or  about  the  train  that  he  was  unable  to 
discover  whether  or  not  there  was  anything 
ahead  to  prevent  and  It  would  be  left  to  the 
trainmen  who  started  the  movement  by  sig- 
nal to  look  ahead  to  discover  whether  or  not 
there  was  anything  in  view  to  create  danger. 
In  other  words  we  understand  the  testi- 
mony to  be  that  the  conductor,  or  in  his  ab- 
sence his  substitute,  the  swing  brakeman,  was 
to  determine  when  the  time  had  come  for  the 
train  to  proceed  on  its  journey,  and  that  the 
signal  brakeman,  which  was,  Scott  the  rear 
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brakeman,  was  under  duty  to  give  the  sig- 
nal, which  necessarily  Implied  the  duty, 
when  there  were  obstacles  ahead  of  the  en- 
gine, to  determine  whether  or  not  it  was  safe 
to  proceed.  The  evidence  establishes  the  fact 
that  Howie  was  not  in  a  position  to  look 
ahead,  and  that  duty  was  necessarily  intrust- 
ed to  the  other  brakeman  who  gave  the  sig- 
nal, it  was  therefore  a  question  for  the 
jury  to  determine  whether  or  not  Howie  him- 
self was  guilty  of  negligence  which  barred 
the  right  of  recovery  or  diminished  the  sum 
to  be  recovered. 

[I]  Again  it  to  urged  that  the  evidence 
shows  beyond  dispute  that  Howie  was  riding 
on  the  pilot  of  the  engine  in  violation  of  the 
rules  of  the  company,  and  that  for  that  reason 
there  can  be  no  recovery.  There  was  a  rule 
on  the  subject,  which  is  hereinbefore  Quoted, 
but  the  evidence  warrants  the  inference  that 
this  rule  was  not  applicable  to  engines  while 
engaged  In  switching,  and  only  applied  to 
road  engines  while  out  on  the  road.  The  wit- 
nesses testify  that  switch  engines  had  a  run- 
ning board  in  front  and  a  place  where  men 
may  sit  down.  It  necessarily  follows  from 
that  testimony  that  the  rule  was  not  to  be 
applicable  to  switch  engines  or  to  a  road 
engine  while  used  in  switching  in  the  yards; 
for,  If  the  rule  excludes  a  regular  switch  en- 
gine from  its  operation,  there  is  no  reason  for 
applying  it  to  a  road  engine  while  engaged  in 
similar  service.  Rules  of  this  kind  must  be 
given  a  reasonable  application,  and  when  this 
one  is  considered  it  Is  manifest  that  it  was 
Intended  to  prevent  unnecessary  exposure  by 
riding  on  the  pilot  of  an  engine  while  out  on 
the  road,  and  not  in  the  service  of  switching 
in  the  yards. 

[I]  It  is  argued  that,  as  the  pilot  of  an  en- 
gine Is  not  Intended  for  the  use  of  passengers, 
or  for  employee  to  ride  on,  it  is  necessarily 
negligence  for  one  to  be  found  there.  This 
might  be  true  as  a  matter  of  law  under  some 
circumstances,  but  It  dees  not  necessarily 
follow  that' this  view  of  the  matter  brings  the 
case  within  the  operation  of  the  rule  referred 
to,  but  leaves  it  as  a  question  for  the  Jury 
to  determine  whether  or  not  the  act  of  Howie 
in  riding  on  the  pilot  constituted  negligence. 
Counsel  confidently  rely  on  the  decision  of 
the  Supreme  Court  of  the  United  States  in 
Creat  Northern  Ry.  Co.  Wiles,  240  U.  9. 
444,  30  Sup.  Ct  408,  60  L.  Ed.  732,  In  which 
it  was  held  that  the  act  of  a  brakeman  in 
falling  to  flag  an  approaching  train  was  the 
sole  cause  of  the  collision  which  caused  his 
Injury,  and  that  he  could  not  recover.  That 
case  is  entirely  different,  we  think,  from  the 
present  one,  in  that  the  act  of  the  brakeman 
in  falling  to  flag  a  train  approaching  in  the 
rear  was  Indeed  the  sole  cause  of  the  colli- 
sion, whereas  It  was  a  question  for  the  jury 
in  the  present  case  to  determine  whether 
or  not  the  act  of  riding  on  the  pilot  behind 
the  automobile  car  constituted  an  act  of  neg- 
ligence which  'was  the  sole  cause  of  the  in- 


jury. We  are  of  the  opinion,  therefore,  that 
the  court  was  correct  in  refusing  to  give 
the  peremptory  instruction  and  properly  sub- 
mitted the  Issues  to  the  Jury. 

[7]  Error  of  the  court  is  assigned  In  giv- 
ing instruction  No.  1  requested  by  the  plain- 
tiff, which  reads  as  follows: 

"If  you  find  by  a  preponderance  of  the  evi- 
dence that  the  train  of  the  defendants  Lusk, 
Biddle,  and  Nixon,  as  receivers  of  the  St.  Louis 
&  San  Francisco  Railroad  Company,  upon 
which  the  deceased  was  employed,  collided  with 
the  train  of  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  and  that  snch  collision  was 
caused  by  the  negligence  of  the  agents  and  em- 
ployes of  the  defendants  in  failing  to  exercise 
ordinary  care  to  prevent  the  same  as  set  forth 
in  the  complaint  and  amendment  thereto,  and 
that  the  deceased,  Howie,  was  injured  and  killed 
in  said  collision,  and  that  his  injury  and  death 
was  caused  in  whole  or  in  part  by  the  negli- 
gence of  the  agents  and  employes  of  the  said 
defendants  as  stated  in  these  instructions  and 
as  alleged  in  the  complaint  and  amendment 
thereto,  then  your  verdict  should  be  for  the 
plaintiff,  unless  he  assumed  the  risk." 

The  objection  urged  against  this  instruc- 
tion is  that  it  permits  the  Jury  to  find  negli- 
gence on  the  part  of  the  defendants,  or  their 
servants,  in  either  of  the  particulars  men- 
tioned in  the  complaint,  irrespective  of  the 
absence  of  proof  to  sustain  it-  We  do  not 
think  that  this  Instruction  was  susceptible 
of  that  interpretation,  for  It  was  intended 
merely  to  submit  generally  the  question  of 
negligence  on  the  part  of  the  defendants,  and 
was  not  directed  towards  any  particular  al- 
leged act  of  negligence  or  necessarily  to  all 
of  them. 

[8,9]  The  court  gave  Instructions,  at  the 
Instance  of  the  defendants,  withdrawing 
from  the.  Jury  the  consideration  of  the  Charg- 
es of  negligence  against  the  engineer  or  fire- 
man with  respect  to  keeping  a  lookout,  and 
also  charged  the  jury  that  there  was  no  evi- 
dence sufficient  to  warrant  a  finding  that 
either  the  engineer  or  the  fireman  knew  of 
the  position  of  the  deceased  in  the  place  of 
danger.  We  think  the  instruction  withdraw- 
ing the  question  of  the  fireman's  negligence 
was  more  favorable  to  the  defendants  than 
they  were  entitled  to,  for  there  was  sufficient 
evidence  to  justify  a  finding  that  the  fireman 
was  guilty  of  negligence  in  that  respect 
However,  the  defendants  cannot  complain  of 
a  ruling  which  was  too  favorable  to  them. 
If  the  defendants  desired  the  express  exclu- 
sion of  other  charges  of  negligence  from  the 
consideration  of  the  Jury  on  the  ground  that 
there  was  no  evidence  to  support  the  same, 
they  onght  to  have  made  request  therefor, 
and  in  the  absence  of  such  request  they  are 
not  in  position  to  complain,  since  it  is  found 
that  the  general  instruction,  No.  1,  did  not 
necessarily  submit  to  the  jury  each  and  ev- 
ery eharge  of  negligence  In  the  complaint 

The  instructions,  when  taken  as  a  whole, 
submitted  the  case  to  the'  jury  on  the  charge 
of  negligence  against  .  Scott  in  giving  the  sig- 
nal to  proceed  when  the  Rock  Island  train 
was  approaching  on  the  same  track,  and  this 
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Is  the  charge  of  negligence  on  which  the 
verdict  of  the  Jury  Is  manifestly  based. 

The  objection  to  the  third  Instruction  is 
trivial,  for  the  contention  is  that  It  permits 
a  recovery  by  the  plaintiff  for  the  negligence 
of  the  Intestate  himself,  but  that  Is  obviously 
not  the  meaning  of  the  Instruction. 

Objection  Is  also  urged  to  the  fifth  Instruc- 
tion requested  by  the  plaintiff,  which  reads 
as  follows: 

"The  defendants  contend  that  the  deceased, 
Howie,  was  guilty  of  contributory  negligence 
which  contributed  to  the  injury  and  death  of 
the  said  deceased.  The  law  presumes  that  the 
deceased  was  in  the  exercise  of  ordinary  care 
and  caution  for  his  own  safety  at  (he  time  of 
his  alleged  injury,  and  the  burden  of  proving 
that  he  was  guilty  of  contributory  negligence  is 
upon  the  defendants,  unless  it  sufficiently  ap- 
pears from  the  evidence  of  the  plaintiff.  By  con- 
tributory negligence  is  meant  such  a  want  of 
care  on  the  part  of  the  plaintiff's  intestate  for 
his  own  safety  as  an  ordinarily  prudent  and 
careful  person  would  have  exercised  under  the 
circumstances  existing  at  the  time,  and  which 
caused  or  contributed  to  the  injury  sued  for  in 
this  action." 

[tO]  The  effect  of  this  instruction  was 
merely  to  place  the  burden  of  proof  on  the 
defendant  to  establish  contributory  negli- 
gence on  tile  part  of  plaintiff's  Intestate, 
which  was  correct  Railway  Co.  v.  White, 
238  XT.  S.  607,  85  Sup.  Ct  886,  59  L.  Ed.  1488, 
Ann.  Cas.  1916B,  252. 

There  are  many  other  assignments  of  er- 
ror In  regard  to  rulings  of  the  court  In  giving 
and  refusing  Instructions,  but  we  are  unable 
to  discover  any  merit  In  those  assignments, 
and  the  grounds  of  objection  thereto  an  not 
sufficient  to  call  for  a  discussion. 

{11,  111  It  Is  earnestly  Insisted  that  the 
cause  should  be  reversed  because  of  alleged 
improper  argument  of  one  of  the  attorneys 
for  the  plaintiff,  as  shown  by  the  following 
excerpt: 

.  "Ton  could  go  Into  Mansfield  this  afternoon 
and  see  some  one  riding  on  the  pilot  .of  an  en- 
gine before  sundown." 

And  also  the  following: 

"God  speed  the  time  when  the  railroad,  men  of 
tiiis  country  will  change  their  views  of  swearing 
or  attempting  to  swear  out  of  court  those  who 
come  in  with  a  just  and  meritorious  cause. 
May  the' time  soon  come,  gentlemen,  when  men 
will  give  the  real  facts  concerning  a  wreck  of 
this  magnitude  and  character,  in  which  men 
have  lost  their  lives,  families  have  lost  their  sup- 
port, children  have  lost  their  fathers,  and  women 
their  husbands.  May  the  time  come  when  they 
will  tell  the  absolute  truth  about  it" 

The  first  statement  of  counsel  relates  to 
the  question  of  the  force  of  the  rule  forbid- 
ding employes  from  riding  on  the  pilot  of  an 
engine.  This  was  mere  argument  that  the 
testimony  warranted  the  inference  that  the 
rule  did  not  apply,  and  that  trainmen  were 
permitted  to  ride  on  engines  while  engaged 
in  switching.  We  have  already  seen  that 
there  was  evidence  sufficient  to  justify  the 
inference  that  the  rule  did  not  apply,  and 
the  argument  was  not  therefore  Improper. 

The  second  paragraph  of  the  argument 


which  is  objected  to  was  a  method  of  pre- 
senting the  conflicts  In  the  testimony  with 
respect  to  material  facts  in  the  case.  There 
were  sharp  conflicts  in  the  testimony,  and 
counsel  had  the  right  to  argue  to  the  jury 
that  some  of  the  witnesses,  who  were  all 
railroad  men,  had  not  told  the  truth.  It 
was,  of  course,  a  style  of  argument  which  is 
not  to  be  commended  in  any  view  of  the 
matter,  but  we  do  not  feel  justified  In  revers- 
ing the  Judgment  merely  because  the  argu- 
ment falls  without  the  range  of  proprieties. 
An  attorney  has  the  right  to  argue  a  case  in 
his  own  way,  provided  he  does  not  misstate 
the  testimony  or  undertake  to  state  facts 
which  are  not  in  the  record,  or  indulge  in 
other  comments  which  unfairly  prejudice  the 
rights  of  his  adversary.  Our  conclusion  is 
that  the  argument  was  not  prejudicial  and 
does  not  call  for  a  reversal  of  the  judgment. 

Finally  it  Is  contended  that  the  amount  of 
the  verdict  is  not  warranted  by  the  testi- 
mony. Considering  the  testimony  with  re- 
spect to  the  habits  and  earning  capacity  of 
the  decedent,  and  the  average  amount  of  his 
contributions  to  those  who  are  designated  as 
the  beneficiaries  under  the  federal  statute, 
we  are  of  the  opinion  that  the  verdict  is  not 
excessive. 

The  judgment  Is  therefore  affirmed. 


HENDRIX  v.  MORRIS  et  al.    (No.  131.) 
(Supreme  Court  of  Arkanas.    Jan.  29,  1917.) 

1.  Schools  and  School  Districts  <8=>127  — 
Census  or  Patrons—  Duty  to  Take. 

While  directors  of  a  school  district  are  pro- 
hibited by  Kirby's  Dig.  f  7610,  amended  by 
Acta  1013,  p.  866,  from  employing  as  a  teacher 
any  parson  related  within  the  fourth  degree  of 
consanguinity  or  affinity,  except  upon  petition 
of  two-thirds  of  the  patrons  of  the  school,  it 
is  not  essential  that  directors  take  a  census  of 
the  patrons  to  determine  their  number,. the  act 
not  so  providing  and  the  school  records  being 
open  to  the  directors. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  f  283.] 

2.  Schools  and  School  Districts  $=»127— 
Directors— Acts  of— Presumption.  ' 

There  being  a  presumption  of  performance 
of  official  duty,  it  will,  in  the  absence  of  a 
contrary  showing,  be  presumed  that  directors  of 
a  school  district  who  on  petition  employed  teach- 
ers related  to  one  of  their  number  within  the 
prohibited  degree  discharged  their  duty  in  de- 
termining the  sufficiency  of  the  petition. 

[Bid.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  g  283.1 

3.  Schools  and  School  Districts  «=»150% 
—  Public  Schools  —  Authority  or  Dibbo- 

.  TORS. 

Kirby's  Dig.  §§  7613-7615,  providing  for 
the  expenditure  by  the  board  of  directors  of 
the  local  school  taxes  for  the  carrying  of  the 
free  school  system  into  effectual  and  uniform  op- 
eration, while  general,  do  not  authorize  the 
directors  to  expend  money  in  the  transportation 
of  children  to  the  school. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  f  207.] 
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4.  Schools  and  School  Districts  <8=»159%  I 
— poweb  of  dlbectobs — transportation  of 
Children. 

Where  under  a  special  act  a  school  district 
was  organized  so  that  it  included  an  urban 
and  a  rural  district,  the  directors  of  Such  district 
are  not  authorised  under  Pub.  Acts  1911,  p.  81, 
entitled  "An  act  to  provide  for  the  consolida- 
tion of  adjacent  school  districts  and  prescrib- 
ing the  powers  and  duties  of  such  consolidated 
districts, '  and  providing  in  section  15  that  the 
board  of  directors  shall  have  the  power  to  pro- 
vide transportation  for  the  pupils;  the  district 
not  being  organised  under  the  special  statute. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  $  2oT.] 

Appeal  from  Lonoke  Chancery  Court;  Jno. 
E.  Martineau,  Chancellor. 

Suit  by  S.  C.  Hendrlx  against  G.  W.  Mor- 
ris and  others,  directors  of  England  Special 
School  District,  and  another.  Prom  a  de- 
cree for  defendants,  plaintiff  appeals.  Af- 
firmed in  part,  and  in  part  reversed  and  re- 
manded, with  directions. 

Powell  Clayton  and  J.  A.  Comer,  both  of 
Little  Rock,  for  appellant  Morris  &  Morris 
and  Jas.  B.  Gray,  all  of  England,  for  appel- 
lees. 

SMITH,  X  Appellant  brought  this  suit  as 
a  resident  and  taxpayer  of  England  special 
school  district  against  the  directors  thereof 
and  the  treasurer  of  Lonoke  county  to  en- 
join the  directors  from  Issuing,  and  the 
treasurer  from  paying,  warrants  of  said  dis- 
trict given  in  payment  of  the  expenses  of 
operating  an  automobile  in  said  district,  and 
in  payment  of  the  salary  of  certain  teachers. 
It  was  alleged,  and  is  admitted,  that  all 
the  teachers  mentioned  were  related  within 
the  prohibited  degrees  of  consanguinity  or 
afllnity  to  some  one  of  the  directors;  but  It 
is  said  that  the  teachers  were  only  employed 
after  petitions  containing  the  signatures  of 
two-thirds  of  the  patrons  of  the  school  had 
been  filed  praying  that  said  teachers  be  em- 
ployed. 

Only  one  witness  testified  upon-  this  sub- 
ject This  witness  was  James  B.  Gray,  who 
stated  that  be  was  the  secretary  of  the 
school  board,  and  that  he  kept  the  minutes 
of  the  board,  which  were  offered  in  evidence. 
These  minutes  showed  that  each  of  the  teach- 
ers had  filed  a  petition  with  the  board  sign- 
ed by  the  requisite  number  of  patrons  of 
the  school  prior  to  their  election  as  teachers. 
These  minutes  showed  that  at  one  meeting 
the  board  determined  that  two  of  the  teach- 
ers in  whose  behalf  petitions  had  been  filed- 
had  petitions  containing  the  requisite  num- 
ber of  signers,  and  an  adjournment  for  ten 
days  was  taken  to  afford  the  remaining 
teacher  who  was  under  disqualification  an 
opportunity  to  comply  with  the  law,  by  ob- 
taining .  the  requisite  Etumber  of  signers. 
These  petitions  were  not  preserved  by  the 
secretary,  who  explained  their  loss  by  saying 
the  board  had  acted  in  good  faith  and  bad 
not  anticipated-  that  the  legality  of  their  ac- 

«ar«i  other  rasas 


I  tton  would  be  questioned.  He  testified,  how- 
ever, that  the  petitions  were  examined  by 
each  member  of  the  board,  and,  while  no 
census  was  taken,  they  estimated  the,  num- 
ber of  families  In  the  district  and  figured 
that  the  petitions  contained  the  requisite 
number  of  signers,  and  in  answer  to  the 
question,  "So  you  don't  know  whether  there 
were  two-thirds  of  the  patrons  of  the  school 
signed  these  petitions  or  not,  do  you?"  an- 
swered, "I  think  there  was,  or  we  would 
not  have  passed  it  that  way." 

It  was  shown  that  the  England  special 
school  district  embraced  originally  only  the 
corporate  limits  of  the  incorporated  town  of 
England,  but  that  by  Act  No.  77  -of  the  Acts 
of  1915,  p.  260,  said  district  was  extended  to 
include  common  school  district  No.  18,  and 
that  as  thug  enlarged  the  district  included 
all  of  Gum  Woods  township. 

It  was  also  shown  that  after  the  consolida- 
tion of  the  district,  the  directors  purchased 
an  automobile  and  a  truck  or  trailer  for  the 
purpose  of  conveying  the  children  living  In 
the  country  to  the  school  in  the  town,  and 
that  the  school  which  had  formerly  been 
taught  in  the  rural  part  of  the  district  was 
suspended.  It  was  shown  that  operation  of 
this  automobile  involved  a  considerable  ex- 
pense, but  it  resulted  in  a  greatly  increased 
attendance  upon  the  school. 

The  court  found  the  fact  to  be  that  proper 
petitions  had  been  filed  which  authorized 
the  employment  of  the  teachers,  and  sus- 
tained a  demurrer  to  that  portion  of  the 
complaint  which  sought  to  enjoin  the  pay- 
ment of  the  warrants  for  the  operation  of 
the  automobile;  It  being  admitted  that  the 
automobile  and  tractor  had  been  paid  for 
some  time  before  the  institution  of  this  suit 
[1]  While  directors  are  prohibited,  by  Act 
No.  206,  Acts  1913,  p.  855,  which  amends 
section  7616  of  Klrby's  Digest  from  em-, 
ploying  any  person  related  to  any  of  the' 
directors  within  the  fourth  degree  of  con- 
sanguinity or  afllnity,  yet  they  are  permit- 
ted to  do  so  upon  the  petition  of  two-thirds 
of  the  patrons  of  said  school.  No  provision 
is  made  by  the  law  for  the  manner  hi  which 
this  fact  may  be  ascertained  and  we  cannot 
therefore,  say  that  a  census  must  be  taken. 

[2]  It  was,  no  doubt  contemplated  by  the 
Legislature  that  the  directors  would  have 
access  to  the  school  records  kept  by  the 
teachers  and  of  the  annual  enumeration  of 
the  pupils  within  the  district  and  would 
have  from  this  and  other  sources  a  general 
idea  of  the  total  number  of  patrons  of  the 
school,  and  would  exercise  an  honest  judg- 
ment in  the  determination  of  the  controlling 
question  of  fact  There  Is  no  proof  that  this 
was  not  done  by  the  directors  here.  The  pre- 
sumption that  the  officers  did  their  duty  is 
sustained  by  the  testimony  of  the  only  wit- 
ness in  the  case  and  we  therefore  affirm  the 
action  of  the  chancellor  in  respect  to  the 
salaries  of  the  teachers. 
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[S]  The  statute  prescribes  the  purposes  for 
which  local  school  taxes  may  be  expended. 
Sections  7613,  7614,  and  7616  of  Kitty's  Di- 
gest While  the  directions  of  the  statute 
are  in  general  terms,  we  find  no  language 
authorizing  the  expenditures  of  the  school 
funds  which  is  susceptible  of  a  construction 
which  would  authorize  the  purchase  or  oper- 
ation of  automobiles  for  the  purpose  of 
conveying  the  pupils  to  the  school,  and,  so 
far  as  we  are  advised,  no  statute  similar  to 
ours  has  been  so  construed.  Upon  the  con- 
trary, there  are  several  cases  involving  this 
right  where  statutes  equally  as  broad  as 
our  own  have  been  construed  as  being  Insuf- 
ficient to  confer  this  right  on  the  directors. 

Cases  on  this  subject  are  collected  in  a 
note  to  the  case  of  Shanklin  v.  Boyd,  88  L. 
R.  A.  (N.  8.)  710.  In  the  case  cited  the  Su- 
preme Court  of  Kentucky  held  that  a  vote  of 
the  tax  "for  local  school  purposes"  did  not 
authorise  the  school  directors,  who  were 
operating  under  a  school  law  not  materially 
different  from  our  own  so  far  as  the  powers 
of  the  directors  are  concerned,  to  expend 
money  for  the  purpose  of  conveying  children 
to  the  schools  of  the  district.  The  court 
expressly  stated  that  it  did  not  hold  the 
Legislature  might  not  provide  for  the  levy- 
ing of  a  tax  for  this  purpose,  but  that  it  did 
hold  that  the  revenues  could  not  be  so  em- 
ployed In  the  absence  of  a  statute  authoris- 
ing It.  We  think  the  reasoning  of  that  case 
is  applicable  to  the  facts  of  this.  The  Leg- 
islature has  enumerated  the  purposes  for 
which  the  revenues  may  be  spent,  and,  as  no 
authority  is  given  to  expend  money  in  the 
transportation  of  children,  we  must  hold 
that  no  such  authority  exists. 

[4]  It  is  urged,  however,  that  authority 
has  been  given  by  Act  No.  116  of  Public  Acts 
of  1911,  p.  81,  to  transport  pupils  as  was 
done  by  the  directors  here.  Section  15  of 
this  act  provides : 

"That  the  board  of  directors  shall  have  power 
to  provide  such  transportation  for  the  pupils 
of  the  districts  as  the  board  may  deem  ad- 
visable, and  may  purchase,  rent  or  hire  convey- 
ances for  this  purpose;  or  the  board  of  di- 
rectors may  enter  into  contracts  with  others 
for  transportation  service,"  etc,  and  that  "the 
cost  of  transportation  shall  be  paid  out  of  the 
school  funds  to  the  credit  of  the  consolidated 
school  district" 

The  majority  of  the  court,  however,  are 
of  the  opinion  that  the  provisions  of  this 
section  apply  only  to  such  school  districts  as 
become  consolidated  school  districts  in  the 
manner  and  under  the  terms  of  the  act  it- 
self. This  act  is  entitled  "An  act  to  provide 
for  the  consolidation  of  adjacent  school  dis- 
tricts and  prescribing  the  powers  and  duties 
of  such  consolidated  districts,"  and  it  defines 
the  procedure  by  which  adjacent  districts 
may  avail  themselves  of  the  provisions  of 
the  act  by  becoming  consolidated  districts. 

The  England  school  district  was  not  or- 
ganized under  the  provisions  of  this  act 


but  by  the  special  act  of  the  Legislature 
mentioned  above,  and  the  majority  of  the 
court  are  therefore  of  the  opinion  that  the 
act  of  1911  is  not  applicable  to  it 

It  follows,  therefore,  that  the  court  should 
have  enjoined  the  Issuance  or  payment  of 
any  warrant  covering  the  operation  of  the 
automobile  as  prayed  by  appellant 

The  decree  of  the  court  will  therefore  be 
reversed  in  this  particular,  and  the  cause 
remanded,  with  directions  to  enter  a  decree 
accordingly. 


CURTIS  et  aL  v.  HOPSON  et  aL  (No.140.) 

(Supreme  Court  of  Arkansas.    Feb.  5,  1917.) 

Drains  <8=87—Stattttks— Valid rrr. 

Acts  1907,  p.  890,  relating  to  the  estab- 
lishment of  a  drainage  district,  provides  that 
the  property  subject  to  assessment  shall  consist 
of  all  lands  whether  surveyed  or  unsurveyed 
except  lands  of  the  United  States;  all  school 
land  except  tracts  not  to  exceed  three  acres  in 
area  on  which  school  buildings  have  been  erect- 
ed; all  railroads,  all  town  lots  and  blocks,  and 
other  subdivisions  of  land  in  cities  except  those 
on  which  churches  and  parsonages  are  erected 
and  every  other  kind  of  real  property  wherever 
situate  within  the  district  Held  that  as  the 
legislative  determination  as  to  property  which 
wDl  receive  benefits  should  be  respected  by 
the  courts,  the  act  is  not  in  exempting  urban 
church  property,  but  not  rural  church  proper- 
ty, invalid  as  violating  the  constitutional  re- 

auirement  of  equality  and  uniformity  of  taxa- 
ion. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  H  78,  76,  91.] 

Appeal  from  Clay  Chancery  Court;  Chas. 
D.  Frlerson,  Chancellor. 

Suit  by  J.  M.  Curtis  and  others  against  D. 
Hopson  and  others.  From  decree  for  defend- 
ants, complainants  appeal.  Affirmed. 

S.  A  D.  Eaton,  of  Pocahontas,  for  appel- 
lants. D.  Hopson  and  G.  B.  Oliver,  both  of 
Corning,  for  appellees. 

McCULLOCH,  C.  J.  In  the  recent  case  of 
Martin  v.  Reynolds,  188  S.  W.  4,  we  decided 
that  a  special  statute  creating  a  certain 
drainage  district  was  void  on  its  face  for  the 
reason  that  the  following  designation  of  the 
property  to  be  assessed  for  taxation  to  pay 
for  the  improvement  was  discriminatory: 

"All  lands  whether  surveyed  or  unsurveyed, 
except  lands  of  the  United  States;  all  school 
lands,  except  tracts  not  to  exceed  three  acres 
in  area  on  which  school  buildings  have  been 
erected,  or  are  in  course  of  erection;  all  rail- 
roads owned,  leased,  or  operated  in  said  dis- 
trict including  sidetracks;  and  all  other  real 
property  belonging  to  railroad  companies  or 
bridge  companies;  all  tramroads,  whether  made 
of  wood,  iron  or  steel;  all  town  lots  and  blocks 
and  other  subdivisions  of  land  in  cities  and 
towns,  except  those  on  which  churches  or  par- 
sonages are  erected,  and  every  other  kind  or 
character  of  real  property  whatsoever  situated 
within  said  drainage  district"  Acts  1809,  p. 
967,  |  8.  subd.  "d.8 

The  particular  part  of  the  designation 
found  to  be  discriminatory  was  that  which 
exempted  lots  and  blocks  In  towns  on  which 
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churches  and  parsonages  were  situated,  and 
included  rural  lots  or  tracts  on  which  such 
buildings  were  situated,  to  be  assessed  ac- 
cording to  benefits,  the  same  as  other  prop- 
erty. The  opinion  was  expressed  In  the  case 
that  the  discrimination  against  the  lands  In 
rural  territory  on  which  churches  and  par- 
sonages were  situated  was  purely  arbitrary 
and  could  not  be  treated  as  a  legislative  de- 
termination that  lands  In  towns  on  which 
such  buildings  were  situated  would  receive 
no  benefit  from  the  proposed  Improvement 
because  no  reason  could  be  discovered  why 
the  same  rule  should  not  apply  to  such  rural 
lands. 

Since  that  decision  was  rendered,  It  Is 
found  that  the  statute  In  question  is  an  exact 
copy  of  a  special  statute  enacted  by  the  Gen- 
eral Assembly  of  1907  (Act  No.  368,  p.  890), 
creating  the  Western  Clay  drainage  district 
in  Clay  county,  and  appellants,  who  are  the 
owners  of  real  property  In  said  last-named 
district,  Instituted  this  suit  In  the  chancery 
court  of  Clay  county  to  annul  the  proceed- 
ings under  said  statute.  They  have  adopted 
the  same  form  of  complaint,  with  Identical 
allegations,  as  In  the  case  of  Martin  v.  Rey- 
nolds, supra,  and  ask  the  same  relief!  In  the 
former  case,  there  was  a  demurrer  to  the 
complaint  which  we  directed  the  chancery 
court  to  overrule;  but  In  the  present  case 
appellees  filed  an  answer,  to  which  the  chan- 
cery court  refused  to  sustain  a  demurrer,  and 
appellants  declined  to  plead  further  and  suff- 
ered a  dismissal  of  their  complaint  The  an- 
swer of  appellees,  which,  by  the  demurrer  is 
admitted  to  be  true,  alleged  that  there  Is 
only  one  parsonage  building  In  the  district, 
and  that  one  is  situated  in  the  town  of  Corn- 
ing; that  no  benefits  have  been  assessed  on 
rural  church  property  because  the  assessors 
found  that  no  benefits  would  accrue  to  such 
property  from  the  improvement;  and  that 
no  substantial  benefit  would  accrue  to  such 
property  in  the  towns.  It  is  also  alleged  in 
the  answer  that  said  Improvement  has  been 
completed  and  paid  for  with  the  proceeds  of 
bonds  sold  pursuant  to  authority  contained 
in  the  statute,  and  that  there  are  no  means 
afforded  for  raising  funds  with  which  to  pay 
said  bonds  and  interest  thereon,  except  from 
assessments  levied  on  benefits  accruing  to 
lands  in  the  district 

Appellees  also  plead  in  bar  of  this  suit  a 
former  adjudication  as  to  the  validity  of  the 
organization  and  the  assessment  of  benefits 
thereunder,  in  a  case  decided  by  this  court 
favorably  to  the  validity  of  the  proceedings. 
Caton  v.  Western  Clay  Drainage  Dlst,  87 
Ark.  9,  112  S.  W.  145.  We  are  asked  to  re- 
consider the  question  decided  In  the  former 
case  and  to  overrule  that  decision  if  now 
found  to  be  erroneous. 

After  careful  reconsideration  of  the  matter, 
we  are  of  the  opinion  that  the  exemption  con- 
tained In  the  statute  in  favor  of  lands  in  the 
towns  on  which  churches  and  parsonages  are 
situated  should  be  treated  as  a  legislative  de- 


termination that  such  property  would  receive 
no  benefit  from  the  improvement  and  that 
that  determination  ought  to  be  respected  by 
the  courts.  It  is  a  familiar  principle,  often 
announced  by  this  court  that  a  legislative 
determination  In  such  matters  must  be  re- 
spected unless  the  same  Is  found  to  be  arbi- 
trary and  entirely  beyond  the  scope  of  rea- 
son. St  L.  S.  W.  Ry.  Co.  v.  Grayson,  72  Ark. 
119,  78  S.  W.  777;  St  U  &  W.  Ry.  Co.  t. 
Board  of  Directors,  81  Ark.  662,  99  S.  W. 
843;  Sudberry  v.  Graves,  88  Ark;  344,  103 
S.  W.  728;  Moore  v.  Board  of  Directors,  96 
Ark.  118, 135  S.  W.  819 ;  Salmon  v.  Board  of 
Directors,  100  Ark.  366,  140  8.  W.  686;  Bd. 
Directors  v.  Crawford  County  Bank,  108  Ark. 
419, 168  S.  W.  149;  Fellows  v.  McHaney,  Re- 
ceiver, 118  Ark.  368,  168  S.  W.  1099. 

The  error  of  onr  decision  in  Martin  Rey- 
nolds, supra,  was  in  saying  that  the  omission 
of  rural  church  property  from  the  exemption 
was  arbitrary  and  unreasonable;  in  other 
words,  that  the  legislative  determination,  if 
treated  as  such,  was  a  demonstrable  mistake 
which  rendered  the  statute  discriminatory 
and  void.  There  may  have  been  a  mistake 
In  the  determination  of  the  lawmakers,  but  it 
was  not  such  an  obvious  one  on  Its  face  as 
the  court  ought  to  say,  as  a  matter  of  law, 
was  an  arbitrary  and  unreasonable  exercise 
of  power.  There  might  reasonably  be  found 
a  distinction  between  rural  and  urban  church 
property  with  respect  to  deriving  benefit  from 
a  drainage  district  The  situation  of  such 
properties  Is  different,  and  use  of  them  may 
be  made  under  different  circumstances. 
Rural  churches  may  be  so  situated  that  a 
complete  drainage  scheme  In  the  locality  will 
Improve  the  approaches  to  them  and  result 
in  direct  benefit  to  the  property  as  a  place  of 
worship;  whereas,  churches  In  a  city  or 
town,  on  account  of  other  Improvements  in 
the  way  of  grades,  sidewalks,  and  surface 
water  outlets  already  constructed,  may  de- 
rive no  benefit  whatever  from  a  general 
drainage  scheme  such  as  ordinarily  enhances 
the  value  of  other  kinds  of  property,  both 
urban  and  rural.  We  cannot  therefore,  say 
In  this  Instance  that  the  legislative  determi- 
nation of  no  benefits  to  urban  church  proper- 
ty, as  distinguished  from  that  character  of 
property  In  the  rural  districts,  was  arbitrary 
and  unreasonable,  and  we  ought  not  to  have 
said  so  In  the  former  case.  Nor  can  It  be 
said  that  the  lawmakers  would  not  have  en- 
acted the  statute  If  they  had  found  that  ru- 
ral church  property  would  receive  no  benefit 
from  the  Improvement,  for  It  was  entirely 
within  their  power  to  leave  that  matter  In 
the  hands  of  the  assessors  to  determine  that 
question. 

We  overrule  a  former  decision  with  great 
reluctance,  especially  one  Involving  a  question 
of  such  Importance;  but  in  the  present  In- 
stance we  find  ourselves  in  the  situation  that 
we  must  overrule  a  decision  found  to  be  er- 
roneous, or  adhere  to  it  notwithstanding  the 
error,  and  expose  the  court  to  the  charge  that 
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a  decision  la  now  rendered  which  departs 
from  a  former  adjudication  with  regard  to 
the  yalldity  of  this  particular  district,  upon 
the  faith  of  which  obligations  have  been 
created  and  would  be  Impaired.  Between 
the  two  disagreeable  tasks,  we  choose  to  pur- 
sue, the  course  which  leads  to  less  disastrous 
results  and  which  now  appears  to  be  Just 
and  correct  in  point  of  law,  and  overrule  the 
recent  decision  which  we  now  conclude  was 
erroneous. 

It  is  not  amiss  to  say,  not  as  an  apology 
for  the  present  decision,  but  in  further  ex- 
planation of  the  former  ones,  that  this  fea- 
ture In  the  case  of  Caton  v.  Western  Olay 
Drainage  Dlst.,  supra,  was  not  called  to  our 
attention  in  the  consideration  of  .Martin  v. 
Reynolds,  and  the  similarity  of  the  two  stat- 
utes is  not  apparent  from  the  opinion  in  the 
former  case. 

Affirmed. 

WOOD,  J.,  concurs  on  the  ground  that  ap- 
pellants are  estopped,  he  thinks,  by  their  con- 
duct in  acquiescing  In  the  construction  of  the 
Improvement,  to  challenge  the  validity  of  the 
proceeding  at  this  time. 


EADES  v.  SIMPSON.  (No.  122.) 
(Supreme  Court  of  Arkansas.    Jan.  29,  1917.) 

1.  Chattel  Mortgages  «j=>47  —  Requisites 
and  Sufficiency  —  Description  of  Pbop- 

EBTT. 

It  la  not  necessary  that  the  mortgaged  prop- 
erty should  be  so  described  as  to  be  capable,  of 
identification  by  the  written  recital,  or  by  the 
name  used  to  designate  it  in  the  mortgage,  but 
any  description  which  will  enable  third  persons 
to  identify  the  property  is  sufficient. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  H  87,  88,  96-103.] 

2.  Chattel  Mortgages  «J=>48  —  Requisites 
and  Sufficiency  —  Description  of  Pbop- 


In  a  mortgage  of  a  crop  "amounting  to  12 
acres  to  be  grown  on  the  farm  of  Bob  Earl  in 
Craig  township,"  where  the  crop  was  raised  in 
an  inclosure  known  as  the  Bob  Barl  field,  al- 
though on  land  the  title  to  which  was  in  the 
United  States,  but  which  Earl  held  adversely 
through  the  mortgagor's  possession,  which  was 
not  disturbed  until  he  had  gathered  the  crop, 
the  mortgage  description  was  sufficient. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  Si  93-96.] 


8.  Chattel  Mortgages  «a>17— Crops 

Ownership. 
Where  the  tenant  of  one  claiming  to  be  the 
owner  of  land  planted,  cultivated,  and  harvested 
a  crop  while  in  possession,  he  had  a  good  title 
and  his  mortgage  was  valid. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 

fages,  Cent.  Dig.  H  66-68;  Crops,  Cent.  Dig.  |§ 
.  8-8.] 

Appeal  from  Circuit  Court,  Tan  Buren 
County;  John  I.  Worthlngton,  Judge. 

Replevin  by  N.  A.  Simpson  against  John 
H.  Eades.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 


J.  A.  Eades,  of  Morrilton,  for  appellant. 
S.  W.  Woods,  of  Marshall,  for  appellee. 

McCULLOCH,  O.  J.  Thte  Is  a  suit  In  re- 
plevin to  recover  possession  of  a  small  quan- 
tity of  cotton.  The  plaintiff,  Simpson,  claims 
title  to  the  cotton  in  controversy  under  a 
mortgage  from  one  Hightower,  who  cultivat- 
ed the  crop  and  gathered  it  Defendant 
Eades,  purchased  the  cotton  from  Hightower 
and  claims  that  the  crop  from  which  it  was 
gathered  was  not  described  In  the  mortgage 
to  Simpson.  Hlghtower's  mortgage  to  Simp- 
son described  the  property  as  a  crop  of  corn 
and  cotton  "amounting  to  twelve  acres  to  be 
grown  on  the  farm  of  Bob  Earl  In  Craig 
township,"  In  Van  Buren  county.  Hightower 
was  a  tenant  on  the  Bob  Barl  farm  and,  as 
before  stated,  raised  and  gathered  the  cot- 
ton in  controversy. 

The  evidence  shows  that  the  crop  was  rais- 
ed within  an  Inclosure  known  as  the  Bob 
Earl  field,  but  that  this  particular  portion  of 
the  crop  was  raised  on  land  the  title  to  which 
turns  out  to  be  in  the  United  States  govern- 
ment The  government  tract  is  adjoining  the 
Earl  land  and  was  entered  as  a  homestead 
by  one  Marchbanks  tn  May,  1916,  a  few 
weeks  after  the  execution  of  the  Hightower 
mortgage  to  Simpson.  Marchbanks  caused 
the  line  of  the  tract  to  be  surveyed  in  Sepr 
tember,  1916,  and  it  was  discovered  from 
the  survey  that  the  line  ran  through  the  Earl 
field  so  as  to  cut  off  five  or  six  acres  of  the 
cultivated  land  which  had  been  occupied  as 
the  Earl  farm.  The  possession  of  Hightower 
was  not  however,  disturbed,  and  he  gathered 
the  crop  and  sold  it  The  line  between  Craig 
township  and  Liberty  township  runs  along 
the  boundary  between  the  Earl  tract  and  the 
Marchbanks  tract  so  the  new  survey  shows 
the  land  occupied  by  Hightower  to  be  partly 
in  Liberty  township,  Instead  of  Craig  town- 
ship as  described  in  the  mortgage. 

[1]  It  Is  contended  that  under  this  state 
of  the  case  the  description  in  the  mortgage 
was  insufficient  to  cover  the  portion  of  High- 
tower's  crop  which  was  raised  on  the  March- 
banks  land,  and  that  the  purchaser  of  the 
crop  is  not  chargeable  with  notice  of  the 
mortgage.  The  following  rule,  stated  by  this 
court  many  years  ago,  has  been  steadily  ad- 
hered to: 

"It  is  not  necessary  that  the  property  *  •  • 
should  be  so  described  as  to  be  capable  of  identi- 
fication by  the  written  recital,  or  by  the  name 
used  to  designate  it  in  the  mortgage.  A  descrip- 
tion which  will  enable  third  persons,  aided  by 
inquiries  which  the  instrument  itself  suggests, 
to  identify  the  property,  is  sufficient;  and  parol 
evidence  is  admissible  to  show  that  a  particular 
article  is  included  within  the  general  words  of 
a  description."  Gurley  v.  Davis,  39  Ark.  394. 

[I]  Applying  the  test  Just  announced  to  the 
facts  of  the  present  case,  it  is  evident  that 
the  description  was  sufficient  to  charge  pur- 
chasers from  the  mortgagor  with  notice  of 
the  fact  that  the  crop  raised  by  Hightower 
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on  the  Bob  Bail  land,  or  the  whole  of  the 
Lnclosure  which  was  commonly  understood  to 
be  the  Bob  Earl  field,  was  Included  In  the 
mortgage.  This  does  not  constitute  an  ex- 
tension of  the  terms  of  the  mortgage,  or  a 
variance  of  the  written  Instrument  by  parol 
testimony,  but  It  is  a  mere  Identification  of 
the  mortgaged  property  to  fit  the  descriptive 
language  used  In  the  Instrument  Itself.  In 
other  words,  the  language  of  the  instrument 
affords  the  means  of  Identification,  and  the 
parol  testimony  merely  supplies  that  which 
is  necessary  to  complete  It 

[3]  It  Is  further  contended  that  Hightower 
bad  no  title  to  the  crop  raised  on  that  por- 
tion of  the  land  which  turned  out  to  be 
owned  by  the  government,  and  that  his  mort- 
gage to  the  plaintiff  therefore  conveyed  no 
title.  This  contention  is  based  on  the  deci- 
sion of  thlsNcourt  in  the  case  of  Floyd  v. 
Ricks,  14  Ark.  286,  68  Am.  Dec.  874,  but  the 
doctrine  of  that  case  has,  we  think,  no  ap- 
plication to  the  present  one  la  fact,  this 
point  Is  ruled  against  the  defendant  by  the 
recent  case  of  Bethea  v.  Jeffres,  189  S.  W. 
666,  where  we  held  that: 

"One  who  raises  a  crop  upon  land  which  he 
holds  adversely,  the  crop  being  the  result  wholly 
of  his  own  labor  or  that  of  his  tenant,  and 
where  he  has  severed  and  removed  the  crop  from 
the  premises  while  still  in  possession,  the  title  to 
the  crop  is  in  him,  and  the  only  remedy  of  the 
owner  of  the  land  is  his  action  for  mesne  prof- 
its." 

The  evidence  is  sufficient  to  sustain  the 
verdict  In  fact,  the  testimony  relating  to 
the  situation,  which  fully  identifies  the  crop 
as  a  part  of  that  described  In  the  mortgage 
to  plaintiff,  Is  undisputed,  and  the  verdict 
could  not  have  been  otherwise  under  the  evi- 
dence. 

The  Judgment  la  therefore  affirmed. 

SIMS  et  aL  v.  STOVALL  et  aL  (No.  126.) 
(Supreme  Court  of  Arkansas.    Jan.  29,  1917.) 

1.  Deeds  <8=>19— Failure  or  Consideration 
—Attorney's  Services—  Setting  Aside. 

A  deed  executed  by  complainant  and  her  two 
daughters  conveying  to  two  attorneys  one-half 
of  the  lands  and  personal  property  that  might 
be  recovered  out  of  the  estate  of  her  deceased 
husband  in  consideration  of  services  rendered 
and  to  be  rendered  would  be  canceled  and  set 
aside  where  the  grantees  failed  to  institute  suit 
as  contemplated  or  to  render  any  services  look- 
ing to  the  recovery  of  the  property ;  and  it  was 
no  justification  for  their  failure  to  render  such 
services  that  they  did  not  have  the  co-operation 
of  the  complainants. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §  38.] 

2.  Descent  and  Distribution  <8=»52(2)— Big- 
amous Marriage— Effect. 

Where  decedent  separated  from  his  legal 
wife,  and,  though  never  divorced  from  ber, 
afterwards  contracted  a  bigamous  marriage 
with  another,  his  legal  wife  alone  took  under 
the  statutes  of  descent  and  distribution  at  his 
death. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  $  144.] 


4t=>For  other 


8.  Estoppel  <8=>110— Burden,  or  Proof. 

Where  plaintiffs'  deed  of  part  of  their  in- 
terest in  an  estate  was  executed  in  considera- 
tion of  legal  services  which  were  never  rendered, 
the  burden  was  upon  the  grantees  to  allege  and 
prove  that  plaintiffs  were  estopped  from  claim- 
ing such  failure  of  consideration  in  avoidance  of 
their  deed. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  f  806.] 

4.  Deeds  17(2)— Validity— Fraudulent 
Representations— Setting  Aside. 

A  deed  conveying  complainants'  interest  as 
the  wife  and  daughters  of  a  decedent  in  his  es- 
tate consisting  of  realty  alone  worth  about  $10,- 
000,  for  a  consideration  of  $200,  to  a  grantee 
who  took  advantage  of  their  ignorance  of  their 
legal  rights  and  of  the  value  of  the  property, 
and  induced  them  to  sell  their  interest  to  him 
for  a  grossly  inadequate  consideration,  would 
be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  ft  26,  27.] 

5.  Deeds  «J=»8— Setting  Aside— Title  of 
Grantor. 

Where  grantors  had  no  rights  in  real  prop- 
erty which  they  could  convey,  their  deeds  to 
a  grantee  were  invalid  and  would  be  canceled. 

[Eld.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  U  18-18,  408-412.] 

6.  Champerty  and  Maintenance  «=*4(5>- 
Defense. 

An  alleged  champertous  contract  between 
complainants  and  a  third  party  could  not  avail 
defendants  in  a  suit  to  set  aside  deeds  for  fail- 
ure and  inadequacy  of  consideration,  and  for 
fraudulent  representations. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Cent  Dig.  |  17.] 

Appeal  from  St  Francis  Chancery  Court; 
Edward  D.  Robertson,  Chancellor. 

Suit  by  Alice  Sims  and  others  against  A.  T. 
Sttfvall  and  others  to  set  aside  certain  con- 
veyances. Decree  for  defendants  dismissing 
the  complaint  and  complainants  appeal.  Re- 
versed and  remanded,  with  directions. 

This  suit  waa  Instituted  by  appellants 
against  the  appellees  to  set  aside  a  sale  made 
by  appellants  to  appellees  A.  T.  Stovall  and 
Walter  Gorman  of  certain  lands  and  person- 
al property  described  in  the  complaint;  also 
to  set  aside  deeds  made  by  Storall  and  Gor- 
man to  John  W.  Avon  to  the  lands  mentioned 
In  the  complaint  Appellants  sought  in  the 
same  complaint  to  recover  of  Lucy  Sims  and 
of  Walter  Gorman;  as  administrator  of  the 
estate  of  Emmet  Sims,  certain  personal  prop- 
erty and  rents  alleged  to  have  been  received 
by  them,  same  being  personal  property  be- 
longing to  the  estate  of  Emmet  Sims,  da- 
ceased. 

As  ground  for  setting  aside  the  conveyance 
to  Stovall  and  Gorman  appellants  alleged 
failure  and  Inadequacy  of  consideration  and 
fraudulent  representations;  also  that  Gor- 
man was  administrator  of  the  estate  of  Em- 
met Sims  at  the  time  the  conveyance  was  ex- 
ecuted to  him.  As  grounds  for  setting  aside 
their  deed  to  John  W.  Aven,  appellants  al- 
leged fraudulent  representations  which  In- 
duced them  to  make  the  deed. 

After  the  institution  of  the  suit  John  W> 
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Aven  died,  and  the  cause  was  revived  In  the 
name  of  his  administrator,  and  his  widow 
and  two  children,  his  only  heirs  at  law,  were 
made  parties  defendant 

The  allegations  of  inadequacy  of  considera- 
tion and  of  fraud  set  tip  in  the  complaint 
were  specifically  denied  by  the  appellees  in 
joint  and  separate  answers. 

The  facts  concerning  the  conveyance  from 
appellants  to  Stovall  and  Gorman  are  sub- 
stantially as  follows: 

Emmet  Sims,  a  negro,  died  June  6,  1912. 
At  the  time  of  his  death  he  lived  in  St  Fran- 
cis county,  Ark.  He  owned  an  estate,  con- 
sisting of  personal  property  and  lands,  of 
the  value  of  something  over  $11,000.  The 
lands  alone  were  worth  more  than  $10,000. 
It  appears  that  Sims,  at  the  time  of  his 
death,  was  living  with  a  negress  with  whom 
he  had  contracted  a  bigamous  marriage. 
This  negress,  Lucy  Sims,  had  two  children, 
who  were  both  living,  and  she  claimed  to  be 
the  legitimate  wife  of  Emmet  81ms  and  took 
possession  of  his  real  estate  and  personal 
property.  Sims  before  his  bigamous  mar- 
riage with  Lucy  had  married  a  negress  by  the 
name  of  Alice,  who  also  had  two  daughters 
by  Emmet  Sims.  These  daughters  were 
grown  and  married. 

Alice,  the  widow,  was  63  years  old  at  the 
time  of  the  death  of  Emmet  Sims.  She  was 
living  with  and  cooking  for  a  family  of  white 
people  at  Okolona,  Miss.  One  daughter,  Hen- 
rietta Oladney,  also  lived  near  Okolona.  She 
was  working  a  share  crop.  The  other  daugh- 
ter, Mattle  Oladney,  was  engaged  In  making  a 
share  crop  near  Widener,  in  St  Francis  coun- 
ty. After  hearing  of  the  death  of  her  husband, 
Alice  Sims  consulted  A.  T.  Stovall,  an  attor- 
ney at  Okolona,  Miss.,  concerning  her  inter- 
est in  her  husband's  estate.  She  did  not 
know  whether  she  had  been  legally  married 
or  legally  divorced.  Stovall  wrote  to  Walter 
Gorman,  an  attorney  at  Forrest  City,  Ark.,  to 
ascertain  what  the  prospects  were  for  Alice 
recovering  the  property.  Gorman  replied  that 
Emmet,  who  bad  died,  had  a  wife  and  several 
children  in  Arkansas.  Stovall  communicated 
his  information  to  Alice,  and  agreed  to  take 
her  case  provided  Gorman  would  co-operate 
with  him  on  a  contingent  fee.  Gorman 
agreed  to  take  the  case  if  the  parties  would 
convey  a  one-half  Interest  in  the  property. 
On  the  12th  of  August,  1912,  Alice  Sims  sign- 
ed a  contract  for  herself  and  her  two  chil- 
dren by  which  she  agreed,  for  herself  and 
them,  to  give  Stovall  and  Gorman  one-half 
of  the  property  that  might  be  recovered  for 
'them.  Afterwards  Gorman  prepared  the  deed 
In  suit  in  which  Alice  Sims  and  her  two 
daughters  conveyed  to  Walter  Gorman  and 
A.  T.  Stovall  one-half  of  the  lands  and  per- 
sonal property  that  might  be  recovered  of 
the  estate  of  Emmet  Sims.  The  deed  recited 
a  consideration  of  $10  paid  by  Stovall  and 
Gorman,  and  the  further  consideration  from 
them  "of  the  services  heretofore  rendered  and 
to  be  hereafter  rendered  in  recovering  from 


the  estate  of  said  Emmet  Sims,  deceased, 
whatever  share  or  shares  of  said  estate  may 
be  due  us,"  etc.  The  deed  was  sent  to  Sto- 
vall, and  he  procured  the  signatures  of  Alice 
Sims  and  Henrietta  Franklin  to  same,  re- 
turned it  to  Gorman,  and  Gorman  procured 
the  signature  of  Mattle  Gladney. 

Gorman  stated  that  he.  treated  the  deed  as 
a  contract  between  the  appellants  and  him- 
self and  Stovall  as  a  fee  for  legal  services. 
The  deed  was  dated  September  9,  1912,  and 
Gorman  filed  the  same  for  record  June  5, 
1913.  Gorman  stated  that  he  examined  the 
marriage  records  in  St  Francis  county,  and 
found  the  record  of  a  marriage  between  Em- 
met Sims  and  Lucy  Sims  in  the  year  1891  or 
1892.  Stovall  examined  the  records  in  Mis- 
sissippi, where  Emmet  Sims  married  Alice, 
and  where  he  had  formerly  resided,  and 
there  was  no  record  of  any  divorce  having 
been  obtained  from  Alice  Nor  was  there 
any  such  divorce  shown  in  Arkansas. 

Seven  days  after  the  contract  was  entered 
into  between  Alice  Sims  for  herself  and  her 
children  and  Stovall  and  Gorman,  Gorman 
was  appointed  administrator  of  the  estate  of 
Emmet  Sims,  and  this  appointment  was  ap- 
proved September  2,  1912,  seven  days  before 
the  deed  in  controversy  was  executed. 

Concerning  the  work  that  was  done  by 
Gorman  and  Stovall  under  the  contract  and 
deed,  Gorman  testified  that  as  soon  as  the 
deed  was  executed  he  began  at  once  to  urge 
upon  Alice  Sims  to  come  to  Arkansas  and 
remain  long  enough  to  prove  that  she  was  the 
lawful  wife  of  Emmet  Sims,  and  that  her  two 
children  were  the  heirs  of  Sims,  in  order  that 
he  might  recover  from  Lucy  Sims  the  posses- 
sion of  the  property.  Finally,  after  much 
persuasion,  Alice  Sims  came  to  Arkansas, 
and  he  fully  explained  to  her  all  of  her  rights 
if  she  would  remain  here  and  co-operate  with 
him  in  proving  that  she  was  the  lawful  wife 
of  Emmet  Sims  at  the  time  of  his  death. 
This  she  promised  to  do,  and  on  April  28, 
1913,  he  drew  up  a  petition  to  be  filed  In  the 
probate  court,  praying  an  order  for  the  ad- 
ministrator to  pay  over  to  her  the  statutory 
allowance  as  widow.  This  petition  was  sign- 
ed and  sworn  to  by  her  on  that  date.  He 
supposed  Lucy  Sims  would  resist  the  petition 
and  thus  start  the  fight  as  to  who  was  the 
lawful  widow  of  Sims.  Some  two  or  three 
weeks  after  signing  the  petition  she  appeared 
in  witness'  office  a  second  time,  and  on  that 
occasion  seemed  to  be  very  much  dissatisfied 
and  anxious  to  return  to  Mississippi;  said 
folks  were  telling  her  that  if  she  ever  won 
the  suit  the  lawyers  would  beat  her  out  of 
It  and  advised  her  to  sell  her  share  for  any- 
thing she  could  get  She  said  she  had  a  cash 
offer  and  would  rather  have  the  money  and 
go  back  home  than  to  stay  In  Arkansas,  Wit- 
ness stated  that  he  explained  to  her  that  the 
estate  was  worth  from  $5,000  to  $6,000,  and 
that  she  would  share  the  homestead  with  the 
minor  children,  besides  getting  one-third  of 
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the  personal  property  and  a  life  estate  In  one- 
third  of  the  lands.  She  promised  that  be- 
fore making  any  sales  she  and  her  daughters 
would  advise  with  witness,  but  none  of  them 
came  about  him  any  more.  Witness  inquired 
as  to  the  cause  of  their  remaining  away,  and 
received  information  that  they  were  about  to 
sell  their  interests,  and  then  witness  had  the 
deed  in  suit  filed  for  record,  to  protect  the 
Interests  of  himself  and  Stovall.  Further  on 
in  his  testimony  he  states  that  as  soon  as  he 
was  employed  he  went  to  see  Lucy  Sims,  and 
found  her  in  possession  of  the  personal  prop- 
erty. He  demanded  possession,  which  she 
refused,  claiming  that  Sims  had  given  her  the 
property,  and  saying  that  she  would  not  give 
up  anything  without  a  lawsuit  Witness 
made  several  attempts  to  rent  out  the  lands 
and  get  the  rent  notes,  but  the  tenants  on  the 
land  all  seemed  to  be  under  her  control  and 
rented  from  her.  Witness  saw  no  way  to  get 
possession  of  the  property  without  litigation, 
and  saw  no  way  to  prevail  in  litigation  with- 
out the  co-operation  of  his  clients,  which  he 
failed  to  obtain.  He  further  testified  as  fol- 
lows: 

"Neither  Stovall  nor  myself  ever  filed  any 
suit  to  recover  the  property  from  Lucy  Sims. 
I  never  asked  Mattie  Gladney,  as  an  individual, 
nor  Henrietta  Franklin,  as  an  individual,  or 
jointly,  to  sue  for  the  property,  without  joining 
the  mother,  Alice  Sims,  for  the  reason  that  nei- 
ther Stovall  nor  myself  had  Undertaken  to  brine 
such  a  suit  I  knew  without  the  co-operation  of 
Alice  Sims  such  a  suit  would  fail.  I  never 
saw  either  Alice  Sims  nor  Henrietta  Franklin, 
nor  communicated  with  either  of  them  prior  to 
the  execution  of  the  deed  to  me  and  Stovall. 
They  were  both  in  Mississippi,  and  all  my  let- 
ters were  addressed  to  Stovall  in  all  matters 
pertaining  to  them  and  all  matters  pertaining 
to  the  property." 

The  testimony  of  Stovall  was  to  the  effect 
that  he  never  made  any  representations  to  the 
negroes  to  get  them  to  sign  the  deed.  He  tes- 
tified that  Alice  and  her  daughter  In  Missis- 
sippi were  above  the  average  negro  in  in- 
telligence. Witness  never  represented  to 
tbem  that  if  they  did  not  sign  the  deed  they 
would  not  get  anything.  Witness  at  that 
time  did  not  know  whether  they  were  going 
to  get  anything  or  not.  After  witness  was 
employed  he  made  an  investigation  of  the 
records  in  Mississippi  and  ascertained  that 
Emmet  and  Alice  Sims  had  been  married, 
and  that  there  was  no  record  of  divorce.'  Aft- 
er the  contract  was  entered  into  witness 
prevailed  on  Alice  Sims  to  go  to  Arkansas  to 
see  Mr.  Gorman.  She  went  but  became  dis- 
satisfied, and  came  back  and  represented  to 
witness  that  she  would  rather  live  in  Missis- 
sippi on  bread  and  butter  than  to  own  a 
plantation  In  Arkansas.  She  stated  that  she 
did  not  like  Arkansas,  and,  furthermore,  that 
she  was  apprehensive  of  some  harm  to  her 
from  the  other  Sims  claimants  for  the  prop- 
erty. Witness  rather  Insisted  on  her  going 
back.  She  then  insisted  on  selling  her  in- 
terest in  the  property  to  witness,  but  witness 
would  not  buy  lb  Witness  did  not  know  any- 


thing about  her  selling  out  to  Aven  until  the 
deed  was  made.  Witness  reprimanded  her 
for  It,  and  she  replied  that  all  she  wanted 
was  money,  that  she  did  not  want  any  land 
in  Arkansas  if  she  could  get  It  and  that  the 
money  she  got  was  "worth  more  to  her  than 
all  the  state  of  Arkansas."  Witness  stated 
that  before  Alice  Sims  and  Henrietta  Frank- 
lin seemed  thoroughly  satisfied  with  the  sale 
they  had  made,  and  they  gave  witness  the 
name  of  the  man  to  whom  they  sold.  After 
Alice  Sims  sold  out  witness  began  to  negoti- 
ate with  the  party  to  whom  she  sold  to  sell, 
and  did  sell. 

The  testimony  of  the  appellants  shows  that 
neither  Gorman  nor  Stovall  paid  them  any- 
thing as  a  consideration  for  signing  the  deed. 
Alice  Sims  stated  that  she  did  not  know  what 
she  was  signing.  The  testimony  of  Henrietta 
Franklin  was  to  the  effect  that  she  did  not 
know  the  amount  of  real  estate  nor  the 
amount  of  personal  property,  nor  the  value 
of  either,  that  was  owned  by  her  father  at 
the  tune  of  his  death.  She  knew  that  he 
owned  one  place,  but  had  never  seen  it  She 
and  her  mother  and  sister  executed  the  deed 
to  Stovall  and  Gorman  about  the  9th  of 
September,  1912.  Stovall  said  it  was  a  copy 
they  were  signing  to  work  for  one-half.  Wit- 
ness did  not  know  that  it  was  a  deed.  It  was 
not  read  over  to  her,  and  Stovall  did  not  ex- 
plain to  her  at  the  time  as  to  the  property 
mentioned  in  the  deed  or  give  her  any  idea 
as  to  the  value  of  the  property.  "He  told  us 
he  would  work  for  one-half." 

Mattie  Gladney  testified,  in  substance,  that 
Gorman  came  to  her  house  and  asked  her  to 
come  to  his  office  to  sign  that  paper.  She 
went  and  the  paper  was  not  read  to  her. 
Gorman  did  not  explain  to  her  what  the  pa- 
per was.  She  did  not  know  that  he  was  ad- 
ministrator of  her  father's  estate  until  Gor- 
man told  her.  She  signed  the  paper  because 
her  sister  had  signed  It  She  did  not  know 
that  it  was  a  deed  to  half  of  her  father's  land 
and  personal  property.  No  legal  services  had 
ever  been  rendered  for  her  on  account  of  her 
father's  estate  by  Gorman  and  Stovall.  No 
money  or  personal  property  of  her  father's 
estate  had  been  delivered  to  her  by  Gorman 
or  Stovall,  or  any  other  person,  and  no  money 
had  been  paid  to  her  by  Gorman  or  Stovall. 
Neither  had  they  rendered  or  offered  to  ren- 
der any  legal  services  other  than  the  deed 
they  wrote  and  had  appellants  sign,  convey- 
ing one-half  of  the  real  estate  and  personal 
property  to  them. 

The  facts  concerning  the  execution  of  the 
quitclaim  deed  by  the  appellants  to  John  W. 
Aven  are  as  follows:  The  testimony  of  T. 
A.  Buford,  one  of  the  witnesses  for  the  appel- 
lees, Is  substantially  as  follows:  He  was 
a  merchant  at  Forrest  City,  and  was  pres- 
ent when  the  deed  was  executed  by  Mattie 
Gladney  and  Alice  Sims.  He  went  there  with 
Aven,  saw  some  people,  and  saw  Aven  give 
them  some  money.  Aven  met  Alice  Sims  and 
Mattie  Gladney  before  they  signed  the  deed 
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at  the  house  of  Albert  Gladney,  the  husband 
of  Hattie  Gladney.  '  The  subject  of  the 
trade  was  not  discussed  before  they  went  In 
to  sign  the  deed.  Aven  told  them  he  came  to 
make  them  an  offer  for  It;  that  he  did  not 
intend  paying  them  the  value  of  It,  for  he  did 
not  know  what  he  was  getting.  Witness  was 
not  In  the  house  three  minutes.  He  was 
where  he  could  hear  any  conversation  that 
Aven  bad  with  these  darkies,  but  all  that 
was  said  by  witness  to  Mattie  Gladney  and 
Alice  Sims  was  about  Mr.  Gorman.  Witness 
asked  Alice  Sims  about  her  taxes,  and  she 
replied  that  Gorman  was  her  attorney  and 
would  attend  to  it  After  they  signed  the 
papers  Aven  asked  witness  where  tuey  could 
get  a  notary  public,  and  witness  told  him 
that  he  (witness)  would  get  "Squire  White, 
who  did  not  live  far  away."  Witness,  contin- 
uing, said: 

"We  came  to  the  negroes'  front  door  where 
Mr.  Aven  and  the  negroes  were.  Neither  Mr. 
Aven  nor  I  said  anything  to  the  women  to  in- 
duce them  to  execute  the  deed.  The  deed  had 
been  signed  when  Squire  White  came.  He  read 
it  over  to  them  and  asked  them  if  they  knew  and 
acknowledged  that  they  had  signed  it,  and  they 
said  'Yes.'  When  Mr.  Aven  told  Sqnire  White 
to  read  the  deed  to  them  he  did  it" 

Witness  denied  that  he  or  Aven  said  any- 
thing in  the  presence  of  the  women,  or  in  the 
presence  Of  a  man  by  the  name  of  House,  to 
make  them  take  less  than  the  value  of  the 
property.  When  Gladney's  wife  signed  the 
deed  Gladney  was  around  the  house. 

"I  told  him  that  Aven  wanted  to  see  him." 
Neither  witness  nor  Aven  said  anything  to 
frighten  them  or  make  them  believe,  that  they 
would  get  nothing  unless  they  traded  with  Aven. 
"I  don't  know  anything  else  that  is  material  to 
either  party,  only  that  the  old  woman  and  the 
girl  Mattie  seemed  more  anxious  to  sell  the  land 
than  Aven  did  to  buy  it.  The  old  woman  said 
that  she  had  been  staying  in  town  since  Christ- 
mas trying  to  get  something  oat  of  the  land." 

On  cross-examination  witness  stated  that 
Aven's  wife  was  an  aunt  of  witness'  wife. 
Witness  further  stated: 

"I  think  I  heard  all  that  was  said  about  it 
between  Aven  and  these  women.  They  signed 
the  deed  before  Squire  White  got  there.  I 
asked  the  old  woman  if  the  taxes  had  been  paid, 
and  she  said  the  land  sold  for  the  taxes  just  a 
day  or  two  prior  to  that." 

Witness  was  asked  the  following  question: 
"Did  not  Mr-  Aven  tell  those  negroes  that  it 
(the  property]  was  in  a  lawsuit?" 

And  be  answered: 

"He  did.  He  told  them  if  he  won  out  he  was 
going  to  give  Sims'  other  wife  some  of  it;  that 
she  was  entitled  to  it" 

Witness  further  states: 

"We.  were  not  there  over  15  minutes  alto- 
gether. It  seemed  that  Aven  had  an  appoint- 
ment with  them.  I  heard  him  say  that  he  didn't 
come  to  give  them  the  full  value  of  it  for  he 
didn't  know  what  he  was  getting,  but  that  he 
had  come  to  make  them  an  offer.  He  told  them 
that  it  was  in  litigation,  and  that  it  had  been 
for  about  two  months.  I  den't  know  whether 
he  talked  to  them  prior  to  that  time  or  not" 

Frank  House,  a  witness  for  the  appellants, 
testified  as  follows: 


"I  was  present  at  the  time  the  deed  was  ex- 
ecuted by  Alice  Sims  and  Mattie  Gladney  to 
John  W.  Aven.  When  I  got  there  they  were 
sitting  down  talking  over  some  land,  and  I 
heard  Mr.  Aven  say  to  Mattie  Gladney  and  her 
mother :  'I  have  got  5200  in  my  pocket,  and  I 
will  give  you  that  for  your  right  and  I  am 
giving  you  that  at  the  risk  of  a  lawsuit  If  I 
miss  getting  it  I  just  lose  $200.  I  thought  it 
would  be  better  for  you  to  take  that  than  to 
get  nothing.  It  would  be  14  years  before  you 
could  ever  have  anything  to  do  or  say  about 
this  land  in  any  way.'  He  [Mr.  Aven]  asked  me 
to  go  to  Squire  White's  and  have  him  meet  him 
at  my  house  to  take  the  acknowledgment  to  the 
paper.  I  did  that,  and  Mattie  Gladney  asked 
me  what  did  I  think  about  them  taking  f 200  for 
the  place.  That  was  just  before  she  signed  it 
I  told  her  I  didn't  know,  that  it  was  just  up 
to  them  about  that,  but  I  thought  that  might 
beat  nothing.  Mr.  Aven  said  that  Mr.  Gorman 
had  already  beat  them  out  of  one  half  of  it, 
and  he  thought  he  would  Bet  the  other  half: 
that's  why  he  offered  them  $200.  Mr.  Aven  said 
if  he  won  the  lawsuit  he  would  make  something, 
and  if  he  got  beat  that  was  just  $200  he  lost 
Just  as  we  started  away  Mr.  Aven  told  Mattie's 
mother  to  meet  him  at  the  train  the  next  day : 
that  he  wanted  her  to  go  with  him  over  to  see 
the  other  girl,  and  he  would  keep  her  part  of 
the  money  himself.  Mr.  Aven  had  the  cash  with 
him  to  pay  Aunt  Alice  and  Mattie  except  40 
cents.  I  am  not  related  to  any  of  the  parties ; 
have  no  interest  in  the  lawsuit" 
Witness  White  testified  as  follows: 
"I  am  a  justice  of  the  peace,  and  was  such  on 
June  9,  1913.  I  know  Alice  Sims  and  Mattie 
Gladney,  and  took  their  acknowledgment  to  a 
deed  from  them  to  John  W.  Aven.  The  per- 
sons present,  were '  Mr.  Aven,  T.  A.  Buford, 
Frank  House,  Alice  Sims,  and  Mattie  Gladney. 
I  heard  a  conversation  between  Mr.  Aven  and 
Alice  Sims  and  Mattie  Gladney  on  that  occa- 
sion. Mr.  Aven  had  the  deed  and  asked  them 
to  sign  it;  said  he  would  pay  them  $200,  and 
told  them,  that  if  they  did  not  take  that  they 
were  liable  not  to  get  anything;  that  he  was 
doing  this  to  keep  Gorman  from  beating  them 
out  of  the  whole  thing.  The  old  woman,  Alice, 
seemed,  to  sign  it  willingly,  but  Mattie.  seemed 
reluctant  She  asked  me  what  I  thought  of  it 
I  told  her  I  did  not  know  the  nature  or  the 
shape  they  had  the  business  in.  She  said  she 
was  afraid  she  was  doing  wrong  in  signing  it. 
Frank  House  told  her  it  was  better  to  sign  it 
and  get  that  as  they  were  sure  of  that  much. 
Aven  told  her  it  was  in  a'  lawsuit  and  the  prob- 
ability was  that  she  would  be  beat  out  of  the 
whole  thing,  and  that  she  was  snre  of  that  much. 
Mr.  Aven  seemed  to  be  in  a  great  hurry  to  get 
it  signed.  The  deed,  I  think,  was  written  by  a 
typewriter.  It  was  a  printed  form.  I  did  not 
read  the  deed  to  see  if  Aven  or  any  one  placed 
the  consideration  in  the  deed  or  that  it  was 
filled  in  when  it  was  sent  out.  I  did  not  read 
the  deed  to  them,  not  all  of  it;  I  just  read  the 
acknowledgment  I  thought  they  were  acquaint- 
ed with  it  I  had  a  conversation  with  Mr. 
Aven  at  the  time  I  took  the  acknowledgment 
and  he  told  me  that  old  man  Gorman  had  beat 
him  out  of  about  $5,000,  but  that  he  had  the 
deadwood  on  this :  that  Gorman  had  just  beaten 
him  to  it  Mr.  Aven  told  me,  in  the  presence 
of  these  darkies,  at  the  time  the  acknowledgment 
to  the  deed  was  taken, 'that  if  he  hadn't  done 
this  they  would  have  -been  beat  out  of  all  their 
land,  but  that  this  much  was  just  the  same  as 
a  gift  to  them.  Mr.  Aven  handed  me  the  deed. 
I  don't  remember  whether  he  told  me  to  read  it, 
but  it  don't  seem  to  me  that  he  did.  I  won't  be 
positive,  but  I  don't  believe  I  read  that  part  of 
the  deed  that  speaks  of  granting  the  land,  con- 
veying it  to  Aven,  the  price  to  Be  paid  and  the 
land  to  be  conveyed  to  him.  I  inquired  of  them 
if  they  were  acquainted  with  the  contents  of 
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the  deed,  and  asked  them  if  they  had  executed 
the  same  for  the  consideration  freely  and  volun- 
tarily. Alice  said  that  she  did.  I  don't  think 
Mattie  said  anything.  At  the  time  I  took  the 
acknowledgment  I  thought  I  done  all  that  was 
necessary  to  be  done  in  taking  the  acknowledg- 
ment, and  thought  I  had  complied  with  the  law?' 

The  notary  public  who  took  Henrietta 
Franklin's  acknowledgment  to  the  deed  tes- 
tified as  follows: 

"I  don't  remember  of  Mr.  Aven  saying  any- 
thing to  Henrietta  Franklin  as  to  the  amount  he 
was  paying  her,  compared  with  the  value  of 
the  property.  Mr.  Aven  paid  Henrietta  Frank- 
lin the  money  in  my  presence.  I  heard  no  rep- 
resentations made  by  Mr.  Aven  to  induce  Hen- 
rietta Franklin  to  exeeute  the  deed.  I  have  no 
knowledge  of  what  occurred  between  him  and 
the  plaintiff  Henrietta  Franklin,  or  between 
him  and  Alice  Sims.  My  recollection  is  Mr. 
Aven  requested  me  to  read  the  deed  to  Henrietta 
Franklin  and  I  read  it  to  her.  I  did  not  make 
any  further  explanation  to  her  touching  the 
transaction.  Alice  Sims  was  present  at  the  time 
the  deed  was  acknowledged.  The  acknowledg- 
ment was  taken  at  the  home  of  Henrietta  Frank- 
lin, about  six  miles  south  of  Okolona.  We 
went  out  in  an  open  surrey  from  the  stable.  I 
think  Alice  Sims  and  Mr.  Aven  came  together 
from  Arkansas,  either  the  day  or  the  night  be- 
fore. The  date  written  in  the  acknowledgment 
is  the  true  date  on  which  it  was  taken.  Mr. 
Aven  paid  Henrietta  Franklin  $67.  I  don't 
remember  the  exact  language  used  by  Mr. 
Aven." 

The  court  excluded  the  testimony  of  Hen- 
rietta Franklin,  Mattie  Gladney,  and  of  her 
husband,  Albert  Gladney,  and  also  the  tes- 
timony of  Alice  Sims,  as  to  transactions 
with  and  statements  made  by  Aven  to  the  ap- 
pellants In  regard  to  the  sale  of  the  land  in 
controversy  and  their  deed  to  him.  Tne  ap- 
pellants asked  the  court  to  consider  the  tes- 
timony of  each  of  the  appellants,  not  in  their 
own  cases,  but  as  applicable  to  the  cases  of 
each  other.  The  court  refused  to  consider 
the  testimony  of  any  of  the  appellants  as  ap- 
plicable to  the  cases  of  the  other  appellants. 

The  court,  after  bearing!  the  evidence, 
found  that  there  was  no  equity  in  the  appel- 
lants' complaint,  and  entered  a  decree  dis- 
missing the  same,  from  which  this  appeal 
was  taken. 

C  W.  Norton,  of  Forrest  City,  for  appel- 
lants. R.  J.  Williams,  of  Forrest  City,  for 
appellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1,2]  I.  The  court  erred  in  dismiss- 
ing appellants'  complaint.  The  court  should 
have  canceled  the  deed  executed  by  the  ap- 
pellants to  the  appellees  Stovall  and  Gor- 
man. Stovall  and  Gorman  did  not  pay  any 
money  consideration  for  the  deed,  and  the 
legal  services  which  they  agreed  to  render 
the  appellants  in  consideration  of  the  deed 
were  never  rendered. 

The  deed  from  appellants  to  Stovall  and 
Gorman  was  executed  on  the  Oth  day  of  Sep- 
tember, 1912.  The  deed  from  appellants  to 
John  W.  Aven  was  executed  on  the  9th  day 
of  June,  1913.  It  thus  appears  that  a  period 
of  nine  months  elapsed  after  the  deed  of 


appellants  to  Stovall  and  Gorman  was  exe- 
cuted before  appellants  sold  their  Interests 
in  the  land  to  Aven.  During  all  this  time  the 
appellees  Stovall  and  Gorman  failed  to  in- 
stitute suit  or  to  take  any  steps  looking  to 
the  recovery  of  the  property  belonging  to  the 
estate  of  Emmet  Sims  which  the  appellants 
as  the  widow  and  heirs  of  Sims,  were  Just- 
ly entitled  to. 

Counsel  for  appellees  Stovall  and  Gorman 
contend  that  the  failure  on  their  part  to  in- 
stitute suit  and  take  the  other  necessary 
steps  to  recover  the  property  of  the  estate  of 
Emmet  Sims  for  the  appellants  was  because 
of  the  failure  on  the  part  of  the  appellants  to 
give  appellees  Gorman  and  Stovall  their  ac- 
tive co-operation.  While  appellee  Gorman 
testified  that  the  reason  they  did  not  insti- 
tute suit  to  recover  the  property  was  be- 
cause their  clients  would  not  co-operate  with 
them,  yet  his  undisputed  testimony  further 
shows  that  he  never  asked  either  Mattie 
Gladney  or  Henrietta  Franklin,  as  individ- 
uals or  jointly,  as  heirs  of  Emmet  Sims,  to 
sue  for  the  property.  Now,  the  record  shows 
that  Gorman  and  Stovall  bad  made  investi- 
gations to  enable  them  to  ascertain  wheth- 
er the  appellants  were  entitled  to  the  pos- 
session of  the  property.  The  negress  Lacy 
Sims,  who  was  living  with  Emmet  Sims  at 
the  time  of  his  death,  and  who  remained  in 
possession  of  the  property  thereafter,  had 
no  Interest  whatever  therein.  The  testimony 
shows  that  Alice  Sims  was  the  legitimate 
wife  of  Emmet  Sims,  and  that  the  appeRants 
were  his  children.  Emmet  Sims  was  mar- 
ried to  Alice  Sims,  and  although  he  separat- 
ed from  her  and  afterwards  married  Lucy 
Sims,  this  latter  marriage  was  bigamous;  for 
it  appears  that  he  was  never  divorced  from 
Alice.  After  being  lawfully  married,  and 
never  having  been  divorced,  even  though 
Emmet  Sims  and  his  wife  Alice  separated, 
and  each  thereafter  contracted  bigamous 
marriages,  Emmet  and  Alice  nevertheless 
were  husband  and  wife  at  the  time  of  Em- 
met's death. 

In  Evatt  v.  Miller,  114  Ark.  84,  169  a  W. 
817,  U  R.  A.  1916C,  769,  we  held: 

"Where  a  man  and  a  woman  are  legally  mar- 
ried, the  woman  continues  to  be  the  man's  wife, 
although  she  subsequently  contracts  a  bigamous 
marriage  with  another  man,  and  upon  the 
death  of  her  lawful  husband  the  wife  is  entitled 
to  her  rights  as  his  widow.  Where  a  man  is 
already  lawfully  married,  and  subsequently  con- 
tracts a  bigamous  marriage  with  another  wo- 
man, upon  his  death  the  latter  has  no  rights  in 
and  cannot  share  in  hie  estate." 

Having  ascertained  that  Lucy  Sims  had  no 
interest  whatever  in  the  estate  of  Emmet 
Sims,  It  was  Incumbent  upon  the  appellees 
Stovall  and  Gorman  to  take  some  steps  look- 
ing to  the  recovery  of  the  property  for  the 
appellants.  It  is  no  justification  for  a  fail- 
ure to  carry  out  their  contract  that  they 
claim  not  to  have  had  the  co-operation  of 
their  clients,  when  the  undisputed  evidence 
shows  that  so  far  as  the  appellants  Henrietta 
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Franklin  and  MRttle  Gladney  were  concern- 
ed they  did  not  ask  for  their  co-operation. 
Even  though  the  widow,  Alice  Sims,  may 
have  failed  and  refused  to  co-operate  with 
Gorman  and  Stovall  In  an  effort  to  recover 
the  property,  this  would  not  Justify  the  lat- 
ter in  falling  to  make  an  effort  to  recover 
the  same  on  behalf  of  the  children  and  heirs 
of  Emmet  Sims. 

Upon  the  death  of  Emmet  Sims  the  inher- 
itance was  cast  upon  his  heirs.  It  was  their 
duty  to  have  the  dower  of  the  widow  laid 
off  and  set  aside!  Kirby's  Digest,  f  2717. 
Stovall  and  Gorman  could  have  brought 
suit  in  the  name  of  the  heirs  for  the  recovery 
of  the  possession  of  the  property.  They  do 
not  pretend  that  they  even  consulted  with 
the  heirs  about  It  On  the  contrary,  their 
undisputed  evidence  shows  that  they  did  not 
do  so. 

[3]  Appellants  having  shown  that  the  deed 
was  executed  in  consideration  of  services 
to  be  rendered  them,  and  that  Stovall  and 
Gorman  failed  to  render  these  services,  the 
burden  was  cast  upon  Stovall  and  Gorman  to 
allege  and  prove  facts  that  would  show  that 
appellants  were  estopped  from  claiming  such 
failure  of  consideration  in  avoidance  of  their 
deed.  Appellees  Stovall  and  Gorman  have 
not  set  up  estoppel  against  the  appellants, 
and  their  own  undisputed  testimony  shows 
that  they  have  wholly  failed  to  render  the 
services  which  constituted  the  only  consider- 
ation for  which  the  deed  was  executed. 

[4]  II.  So  far  as  the  deed  to  J.  W.  Aven 
Is  concerned,  but  little  need  be  said.  The 
deed  on  its  face  shows  that  for  a  considera- 
tion of  $200  appellants  conveyed  158.23  acres 
of  land  and  five  town  lots.  The  testimony 
shows  that  this  real  estate  was  worth  at  the 
time  of  the  conveyance  about  $10,000. 

The  facto  discovered  by  the  testimony  war- 
rant the  conclusion  that  Aven  had  ascer- 
tained that  Alice  Sims  was  exceedingly  anx- 
ious to  dispose  of  her  interest  in  the  estate 
of  Emmet  Sims.  These  negresses,  although 
they  could  read  and  'write  a  little,  were 
nevertheless  densely  Ignorant  of  their  legal 
rights  in  the  estate  of  Emmet  Sims  and  of 
the  value  of  their  property.  The  facts  war- 
rant the  conclusion  that  Aven  took  advan- 
tage of  this  ignorance  and  induced  them  to 
sell  their  interest  to  him  for  a  grossly  In- 
adequate consideration.  It  is  unbelievable 
that  appellants,  if  they  had  had  full  knowl- 
edge of  the  fact  that  they  were  the  owners 
of  the  land  conveyed  by  their  deed  and  of 
its  real  value,  would  have  ever  consented  to 
sell  even  a  half  Interest  in  same  to  Aven 
for  $200.  The  evidence  warrants  the  con- 
clusion that  Aven  was  fully  advised  of  the 
rights  that  they  had  In  the  property.  Their 
title  was  not  complicated  in  the  least.  Aven 
had  the  deed  prepared  and  had  provided 
himself  with  the  exact  amount  which  he 
Intended  to  pay,  and  which  he  evidently  be- 
lieved the  appellants  would  accept,  before  he 


even  discussed  the  matter  of  the  sale  with 
them. 

Without  going  into  detail,,  it  suffices  to 
say  that  we  are  convinced,  after  considering 
only  the  competent  evidence  in  the  record, 
that  Aven,  who  was  an  intelligent  white 
man,  took  advantage  of  the  lack  of  knowl- 
edge on  the  part  of  these  negresses  of  their 
property  rights  and  of  the  value  of  their  es- 
tate to  drive  upon  them  a  hard  and  uncon- 
scionable bargain.  He  Imposed  upon  their 
credulity  by  making  false  representations  to 
the  effect: 

That  "if  he  had  not  done  this  they  would  have 
been  beat  out  of  all  their  land ;  that  this  much 
was  just  the  same  aa  a  gift  to  them ;  that  Mr. 
Gorman  had  already  beat  them  out  of  one-half 
of  it ;  that  the  property  was  in  a  lawsuit  and 
had  been  for  about  two  months;  and  that  he 
was  doing  this  to  keep  Gorman  from  beating 
them  out  of  all  of  it,"  etc. 

This  record  warrants  the  conclusion  that 
these  ignorant  and  gullible  negro  women, 
when  brought  under  the  Influence  of  a 
shrewd  speculator  and  manipulator,  would 
be  like  "clay  in  the  hands  of  the  potter." 
Aven  adroitly  used  them  to  consummate  his 
avaricious  purpose.  The  results  could  not 
have  been  otherwise  attained.  It  may  be 
said  generally  concerning  the  transactions 
between  appellants  and  appellees  Stovall 
and  Gorman  and  John  W!.  Aven  that  there 
Is  evidence  tending  to  prove  that  after  Alice 
Sims  came  to  Arkansas  to  assist  her  attor- 
neys to  recover  the  property  the  friends  of 
Lucy  Sims  were  threatening  to  send  Alice  to 
the  penitentiary  for  alleged  bigamous  mar- 
riage. These  threats  had  so  wrought  upon 
her  mind  that  it  was  doubtless  true,  as  she 
told  her  attorney,  that  "she  would  rather 
live  In  Mississippi  on  bread  and  butter  than 
to  own  a  plantation  In  Arkansas."  This 
fact  made  it  difficult,  If  not  Impossible,  to 
keep  Alice  In  Arkansas  long  enough  for  her 
to  give  her  attorneys  any  assistance  in  any 
effort  to  recover  the  property,  but  it  fur- 
nished no  excuse,  much  less  justification,  to 
them  for  not  instituting  a  suit  for  that  pur- 
pose. Because,  as  we  have  seen,  she  was  not 
a  necessary  party  to  such  a  suit,  and  her 
presence  was  not  essential  to  the  preserva- 
tion of  her  own  rights  and  the  rights  of  the 
heirs.  After  the  attorneys  had  ascertained 
the  rights  of  their  clients,  they  should  have 
been  only  the  more  pemistent  and  diligent 
In  protecting  same,  In  view  of  the  demoral- 
ization of  Alice  Sims.  The  terrorised  state 
of  Alice  Sims  was  such  as  to  make  her  an 
easy  and  shining  mark  for  the  cupidity  of 
any  one  who  had  a  covetous  eye  on  these 
town  lots  and  rich  bottom  lands.  But  for 
any  one  to  take  advantage  of  her  mental  at- 
titude to  deprive  this  illiterate  negro  cook 
and  her  children  of  their  property  for  a  mere 
pittance  is  a  fraud  which  a  court  of  chan- 
cery should  promptly  rectify. 

[S,<]  III.  Since  Stovall  and  Gorman  had 
no  rights  In  the  property  which  they  could 
convey  to  Aven,  It  follows  that  their  deeds 
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to  Mm  were  Invalid  and  should  be  canceled. 
The  alleged  champertous  contract  between 
appellants  and  one  Walker  cannot  avail 
appellees  as  a  defense  to'  this  suit.  Prosky 
et  al.  v.  Clark  et  al.,  32  Nev.  441,  109  Pac 
793,  36  L.  R.  A.  (N.  S.)  S12,  case  note.  See 
Burnes  v.  Scott,  117  TJ.  S.  682,  6  Sup.  Ct. 
866,  29  L.  Ed.  991 ;  Courtrlght  v.  Barnes  (C. 
C.)  3  McCrary,  60,  13  Fed.  317;  Anson  on 
Con.  star  page  186,  note;  Pennsylvania  Com- 
pany v.  Lombardo,  49  Ohio  St.  1,  29  N.  E.  573, 
14  L.  R.  A.  785. 

IT.  The  decree  Is  therefore  reversed,  and 
the  cause  will  be  remanded,-  with  directions 
to  the  chancery  court  to  cancel  and  set  aside 
the  conveyances  of  appellants  to  Gorman  and 
Stovall,  and  Gorman  and  Stovall  to  John  W. 
Aven,  and  also  the  conveyance  of  the  appel- 
lants to  John  W.  Aven,  upon  reimbursing  his 
estate  in  the  sum  of  $200,  with  Interest  at 
6  per  cent,  .from  date  of  deed,  and  for  such 
other  and  further  proceedings  as  may  be 
had  according  to  law  and  not  inconsistent 
with  this  opinion. 


ARNOLD  «*  al      WOOD.    (No.  128.) 
(Supreme  Court  of  Arkansas.    Jan.  29,  1917.) 

1.  Bills  and  Notes  «=>378— Bona  Fide  PUR- 
CHASERS—ALTERAtlON. 

Under  Negotiable  Instrument  Act  (Acts 
1913,  p.  302)  1  124,  the  alteration  of  a  check 
duly  signed  and  delivered  without  the  knowl- 
edge or  consent  of  the  drawer,  although  done  in 
such  manner  as  to  leave  no  mark  or  identifica- 
tion of  alteration  observable  by  a  man  of  ordi- 
nary prudence,  avoids  the  check  as  to  the  draw- 
er even  in  the  hands  of  one  to  whom  it  is  ne- 
gotiated before  maturity  for  a  valuable  consid- 
eration and  without  notice  of  the  forgery. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  986-992J 

2.  Alteration  of  Instruments  <8=30— Ques- 
tions or  Pact. 

Whether  a  check  has  been  altered  is  a  ques- 
tion of  fact  to  be  determined  from  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  {§  264-270.] 

8.  Trial  <8=>260(1)— Instructions— Requests 
Covered  by  General  Charge. 
Error  cannot  be  predicated  upon  the  refusal 
of  instructions,  the  substance  of  which  is  cover- 
ed by  the  general  charge. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  f  661} 

4.  Alteration  of  Instruments  $=>27(3)  — 
Burden  or  Proof. 

Where  the  alteration  of  an  instrument  ap- 
pears on  the  face  thereof,  the  burden  of  explain- 
ing the  alteration  is  on  the  party  claiming  un- 
der the  instrument. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  |  242.] 

5.  alteration  of  instruments  <8=»27(2)  — 
Burden  of  Proof. 

Where  an  alleged  alteration  is  not  apparent 
on  the  faee  of  the  instrument  by  the  use.  of 
ordinary  care  in  inspecting  it,  the  burden  is  on 
the  party  alleging  the  alteration  to  prove  it 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  {{  240,  241,  243-247.] 


Appeal  from  Circuit  Court;  Lawrence 
County;  Dene  H.  Coleman,  Judge. 

Action  by  Robert  Wood  against  J.  A. 
Arnold  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed, 

Appellee  sued  appellants  upon  a  promis- 
sory note  alleging  the  balance  due  to  be 
$1,275.  Oh  January  22,  1914,  at  Alicia,  Ark, 
appellants  executed  a  promissory  note  pay- 
able to  the  order  of  Earle  Gibbons  Company 
for  $1,726,  dne  12  months  after  date.  The 
defense  of  appellants  to  the  action  was 
that  there  was  a  material  alteration  of  the 
note  apparent  on  its  face.  The  note  was  In- 
troduced in  evidence  before  the  jury,  and 
has  been  brought  into  the  record  here  by 
proper  stipulation. 

Appellee,  Robert  Wood,  was  a  dealer  in 
horses  and  mules,  and  carried  some  to  Alicia, 
Ark.,  to  sell  them.  While  there  he  met  Earle 
Gibbons  and  traded  to  him  some  of  his  stock 
for  the  note  in  question.  Wood  testified  that 
he  had -never  met  Gibbons  until  the  day  be 
exchanged  his  stock  for  the  note  in  ques- 
tion, that  there  were  no,  alterations  on  the 
note  when  he  received  it,  and  that  he  ac- 
quired the  note  in  good  faith,  paying  value 
for  It  before  It  was  due.  Other  evidence 
was  adduced  by  him  tending  to  corroborate 
his  testimony,  and  especially  that  portion 
of  it  tending  to  show  that  the  note  did  not 
appear  on  its  face  to  have  been  altered. 
The  cashier  of  the  bank  to  whom.  Wood 
showed  the  note  testified  that  It  did  not  bear 
any  appearance  of  having  been  altered.  On 
the  part  of  the  appellants  it  was  shown  that 
R.  B.  Allison  and  H.  K.  Gibson  both  sign- 
ed the  note,  and  that  there  were  19  persons 
who  signed  the  note  when  It  was  executed. 
Both  Gibson  and  Allison  testified  that  they 
did  not  intend  to  sign  a  promissory  note. 
They  stated  that  Gibbons  represented  to 
them  that  he  was  organizing  a  corporation 
for  the  purpose  of  dealing  in  horses  and  other 
stock,  and  submitted  to  them  what  they 
thought  was  a  blank  piece  of  paper  to  be 
signed  by  them  as  prospective  subscribers  to 
stock  in  the  corporation  to  be  organised ; 
that  they  signed  the  paper  in  question  on  the 
faith  of  his  representations,  and  did  not 
know  that  they  had  signed  a  promissory 
note;  that  when  they  found  out  that  they 
had  signed  a  promissory  note,  they  went  to 
Gibbons  and  demanded  that  their  names  be 
taken  off  of  the  note;  that  in  response  to 
their  demand  Gibbons  took  a  pen  and  mark- 
ed a  black  line  through  their  names.  The 
two  names  in  question  do  not  now  appear 
upon  the  note,  but  evidence  was  adduced  by 
the  appellants  tending  to  show  that  they 
had  been  erased  therefrom, ,  and  that  the 
note  still  bears  evidence  of  such  erasures. 
The  evidence  on  behalf  of  appellant  also 
tends  to  show  that  the  note  was  submitted 
by  Gibbons  to  an  attorney  who  told  him 
that  the  alteration  of  the  note  by  running 
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the  pen  through'  the  two  names  rendered 
It  void.  The  Jut  returned  a  verdict  In  favor 
of  appellee,  and  the  case  is  here  on  appeal. 

W.  P.  Smith,  6.  M.  Gibson  and  H.  L.  Pon- 
der, all  of  Walnut  Ridge,  for  appellants. 
A,  S.  Irby,  of  Walnut  Ridge,  for  appellee. 

HART,  J.  (after  stating  the  facts  as 
above).  [1,  2]  The  law  of  this  case  is  stated 
In  the  case  of  Jones  v.  Bank  of  Horatio,  108 
Arte.  302,  143  S.  W.  1000,  where  the  court 
said: 

"The  original  checks  have  not  been  brought  up 
with  the  record.  Prom  the  testimony,  it  appears 
that  there  is  a  conflict  as  to  whether  or  not  the 
alleged  alterations  were  apparent  on  the  face  of 
the  checks.  It  has  been  settled  by  this  court 
that  the  alteration  of  a  check  duly  signed  and 
delivered,  without  the  knowledge  or  consent  of 
the  drawer,  'although  done  in  such  manner  as 
to  leave  no  mark  or  indication  of  an  alteration 
observable  by  a  man  of  ordinary  prudence, 
avoids  the  check  as  to  the  drawer,  even  in  the 
hands  of  one  to  whom  it  is  negotiated  before 
maturity  for  a  valuable  consideration  and  with- 
out notice  of  the  forgery.'  Fordyce  v.  Kosmin- 
ski,  49  Ark.  40  [3  8.  W.  892,  4  Am.  St  Rep.  181. 
But  whether  or  not  a  check  has  been  altered  is 
a  question  of  fact  to  be  determined  by  a  jury 
from  the  evidence  adduced  upon  the  trial  of  the 
case." 

Section  124  of  the  Negotiable  Instrument 
Act  (Acts  1913,  p.  302)  reads  as  follows : 

"Where  a  negotiable  instrument  is  materially 
altered  without  the  assent  of  all  parties  liable 
thereon,  it  is  avoided,  except  as  against  a  party 
who  has  himself  made,  authorized  or  assented 
to  the  alteration.  •  *  *  But  when  an  in- 
strument has  been  materially  altered  and  Is  in 
the  bands  of  a  holder  in  due  course,  not  a  party 
to  the  alteration,  he  may  enforce  payment 
*    •    •    according  to  its  original  tenor." 

[3]  Objection  is  made  by  counsel  for  ap- 
pellants to  the  refusal  of  the  court  to  give 
certain  instructions  asked  by  them.  The  in- 
structions refused  were  covered  by  instruc- 
tions given  by  the  court  The  instructions 
of  the  court  were  in  accordance  with  the 
principles  of  law  laid  down  above,  and  we 
do  not  deem  it  necessary  to  set  them  out 

[4, 8]  The  principal  contention  of  appel- 
lants is  that  the  law  enforces  upon  the  party 
claiming  under  a  note  the  burden  of  explain- 
ing an  alleged  alteration,  and  assign  as  er- 
ror the  action  of  the  court  in  refusing  to  so 
instruct  the  Jury.  This  is  the  rule  where  the 
alteration  appears  on  the  face  of  the  in- 
strument; but  in  the  case  at  bar,  according 
to  the  proof  adduced  by  appellee,  there  Is 
not  upon  the  face  of  the  note  anything  in- 
dicating an  alteration  or  casting  any  serious 
suspicion  upon  its  validity.  In  the  case  of 
an  alleged  alteration  which  Is  not  apparent 
on  the  face  of  the  instrument  by  the  use  of 
ordinary  care  in  inspecting  it  the  burden  Is 
on  the  party  alleging  It  to  prove  it  United 
States  v.  Linn,  1  How.  104,  11  L  Ed.  64; 
case  note  39  L.  R.  A.  (N.  S.)  115;  1  Ruling 
Case  Law,  par.  73,  p.  1041. 

It  follows  that  the  judgment  should  be  af- 
firmed. 


GRAND  LODGE  A.  O.  U.  W.  OP  ARKAN- 
SAS v.  DAVIDSON.    (No.  119.) 

(Supreme  Court  of  Arkansas.    Jan.  22,  1917.) 

Insurance  *=»755(8)— Fraternal  Insurance 

—Forfeiture—  Waiver. 
A  provision  in  a  benefit  policy  in  accord- 
ance with  the  constitution  and  by-laws  of  the 
order  that  it  would  be  forfeited  without  notice 
if  the  insured  engaged  in  the  sale  of  intoxicat- 
ing liquors  at  retail  was  waived  by  tbe  action 
of  the  lodge  in  accepting  dues  and  otherwise 
treating  insured  as  a  member  in  good  standing 
for  four  years  after  he  was  engaged  in  selling 
Intoxicating  liquor  at  retail  with  the  knowledge 
of  two  of  the  supreme  officers  of  the  order. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {{  1909-1913, 1915,  1916.] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; G.  W.  Hendricks,  Judge. 

Action  by  Mrs.  Lillie  Davidson  against  the 
Grand  Lodge  Ancient  Order  of  United  Work- 
men of  Arkansas.  Judgment  for  plaintiff, 
ind  defendant  appeals.  Affirmed. 

B,  C.  Powers,  of  Little  Rock,  for  appellant 
T.  N.  Robertson,  of  Little  Rock,  for  appellee. 

HUMPHREYS,  J.  Appellant  is  a  frater- 
nal, benevolent  association,  Incorporated  un- 
der tbe  laws  of  the  state  of  Arkansas.  Mrs. 
Lillie  Davidson,  appellee*  Is  the  widow  of 
Chas.  O.  Davidson  who  held  a  beneficiary 
certificate  payable  to  his  wife,  tbe  appellee 
herein,  for  the  sum  of  $1,000  in  said  order. 

Chas.  O.  Davidson  died  on  the  day  of 

December,  1914,  a  member  In  good  standing 
of  said  order,  having  paid  all  his  dues  in  said 
order  on  said  certificate  of  Insurance.  In 
his  application  for  membership  he  agreed: 
"That  if  I  should  enter  into  the  business  or 
occupation  of  selling,  by  retail,  intoxicating  liq- 
uors, as  a  beverage,  1  shall  stand  suspended 
from  any  and  all  rights  to  participate  in  the 
beneficiary  fund  of  the  order,  and  my  beneficiary 
certificate  shall  become  null  and  void  from  and 
after  the  date  of  my  so  engaging  in  said  occupa- 
tion, and  no  action  of  the  lodge  of  which  I  am 
a  member,  or  of  the  Grand  Lodge,  or  any  officer 
thereof,  shall  be  necessary  or  a  condition  prece- 
dent to  any  such  suspension.  In  case  any  as- 
sessment shall  be  received  from  me  while  so  en- 
gaged in  such  occupation,  receipt  thereof  shall 
not  continue  my  beneficiary  certificate  in  force, 
nor  shall  it  be  a  waiver  of  my.  so.  •engaging  in 
such  occupation." 

In  so  far  as  the  payment  of  claims  is  con- 
cerned the  Grand  Lodge  of  the  Ancient  Order 
of  United  Workmen,  of  Arkansas,  is  a  juris- 
diction unto  Itself.  It  Is  an  Arkansas  cor- 
poration. The  Supreme  Lodge  of  this  order 
has  no  jurisdiction  or  control  over  the  Grand 
Lodge  of  Arkansas  with  reference  to  the  pay- 
ment of  claims.  In  other  words,  tbe  Grand 
Lodge  of  Arkansas  of  the  A.  O.  U.  W.  Is 
supreme  with  reference  to  the  Insurance  fea- 
ture of  the  order.  It  has  a  board  of  direc- 
tors consisting  of  the  Grand  Master  Work- 
man, who  Is  president  the  Grand  Recorder, 
who  Is  secretary,  the  Grand  Receiver,  who  Is 
treasurer,  and  the  chairman  of  the  law  com- 
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mlttee.  In  this  board  1b  vested  the  general 
management  and  control  of  the  entire  busi- 
ness matters  of  the  Grand  Lodge,  and  they 
exercise  all  the  powers  and  functions  of  the 
Grand  Lodge  when  the  same  Is  not  In  ses- 
sion, save  and  except  the  power  to  amend 
the  charter,  constitution,  and  general  laws 
of  the  order;  said  management  to  be  ac- 
cording to  the  laws  of  the  order. 

No  person  is  permitted  to  become  a  bene- 
ficiary member  In  the  order  who  Is  engaged 
In  the  sale,  by  retail,  of  Intoxicating  liquors 
as  a  beverage. 

By  the  laws  of  the  order  no  member  who 
shall  engage  In  the  retail  sale  of  intoxicat- 
ing liquor  as  a  beverage  after  August  1, 1898, 
shall  participate  in  the  beneficiary  fund  of 
the  order,  and  his  beneficiary  certificate 
shall  become  null  and  void  from  and  after 
the  date  of  so  engaging  in  said  occupation ; 
and  it  is  also  provided  that  no  action  of  the 
lodge  of  Which  be  is  a  member,  or  of  the 
Grand  Lodge  or  any  officer  thereof,  shall  be 
necessary  or  a  condition  precedent  to  any 
suspension  for  said  cause;  and  It  Is  also 
provided  that  a  receipt  for  the  payment  of 
any  assessment  after  said  date  shall  not  con- 
tinue the  beneficiary  certificate  of  such  mem- 
ber In  force,  nor  shall  be  a  waiver  of  his  so 
engaging  In  each  liquor  business. 

When  the  certificate  of  insurance  sued  on 
in  this  case  was  first  Issued,  Chas.  O.  David- 
son was  a  member  of  the  Batesville  lodge 
of  the  A.  O.  D.  W. ;  that  lodge  became  de- 
funct, and  In  1911  he  was  transferred  to  the 
Grand  Lodge  at  Little  Bock  and  paid  his  dues 
to  the  Grand  Recorder,  William  Murray. 
Later  he  was  transferred  out  of  the  Grand 
Lodge  Into  Home  Lodge  No.  5  of  Little  Bock 
by  the  officers  of  the  Grand  Lodge.  At  the 
time  the  beneficiary  certificate  was  Issued 
to  him  he  was  a  locomotive  engineer  on  the 
St  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company.  He  received  an  Injury,  and 
In  1907  he  engaged  In  the  retail  sale  of 
whisky  in  Memphis,  and  In  the  following 
year  engaged  in  the  same  business  In  Little 
Bock.  He  then  moved  to  St  Louis  and  con- 
tinued in  the  business  In  both  St.  Louis  and 
East  St  Louis  up  to  the  date  of  his  death. 
He  was  killed  by  a  footpad  In  the  place  of 
his  business.  While  a  member  of  the  Grand 
Lodge  In  Little  Rock  he  paid  his  dues  to  Wil- 
liam Murray,  who  was  Grand  Recorder. 
John  B.  Frazier  was  at  the  same  time  Grand 
Master  Workman  of  the  order,  and  at  the 
time  of  the  Introduction  of  this  suit  still  oc- 
cupied that  position.  William  Murray,  Grand 
Recorder,  was  a  member  and  secretary  of  the 
board  of  directors  of  the  appellant  and  John 
B.  Prazler,  Grand  Master  Workman,  was  a 
member  and  president  of  said  board.  They 
both  knew  at  the  time  Davidson  was  paying 
his  dues  into  the  order  that  Davidson  was 
engaged  In  the  retail  liquor  business,  and 
that  he  had  been  engaged  in  it  for  several 
years.    When  appellee  made  proof  of  the 


death  of  her  husband  and  applied  for  the 
insurance,  the  Grand  Recorder,  EL  L.  Gross, 
wrote  her  the  following  letter: 

"Little  Bock,  Arkansas,  2—24—1916. 
"Mrs.  C.  O.  Davidson,  City— Dear  Mrs.  Da- 
vidson: The  death  proof  of  your  husband,  C.  O. 
Davidson,  formerly  a  member  of  Home  Lodfee 
No.  5,  was  submitted  to  the  financial  commit- 
tee, and  on  investigation  they  have  decided  it 
not  a  legal  claim.  Owing  to  the  fact  that  he  bad 
entered  the  saloon  business  and  had  been  in 
the  business  over  four  years,  as  per  statement  of 
the  death  papers,  this  is  a  notice  to  you  of  the 
refusal  of  the  Grand  Lodge  to  pay  said  claim. 
"Fraternally  yours, 

"H.  L.  Cross,  Grand  Recorder." 

The  position  assumed  by  appellant  in  this 
letter  caused  appellee  to  bring  suit  upon  the 
beneficiary  certificate  against  appellant  In 
the  Pulaski  circuit  court,  Third  division, 
wherein  sbe  recovered  a  Judgment  of  $1,000 
and  Interest  Proper  proceedings  were  had, 
and  this  cause  is  here  on  appeal. 

Under  the  terms  of  the  application  and 
beneficiary  certificate,  the  application  and 
the  constitution  and  by-laws  of  the  order  be- 
came a  part  of  the  contract  It  was  the  duty 
of  the  insured  to  live  up  to  it  Having 
breached  the  contract  by  engaging  In  the 
liquor  traffic  contrary  to  Its  provisions,  no 
right  could  accrue  to  the  beneficiary,  appellee 
herein,  unless  appellant  is  estopped  from 
pleading  the  breach  by  accepting  dues  and 
otherwise  treating  Insured  as  a  member  in 
good  standing  after  It  discovered  the  fact 
that  the  insured  was  engaged  in  the  liquor 
business  contrary  to  the  contract  The  In- 
sured in  this  case  ran  a  saloon  openly  and 
above  board  for  more  than  four  years  before 
he  was  killed,  with  knowledge  of  two  of  the 
supreme  officers  of  the  A.  O.  U.  W. 

Appellant  strenuously  Insists  that  this  case 
is  controlled  by  the  several  declarations  of 
law  made  by  this  court  in  the  case  of  Wood- 
men of  the  World  v.  Hall,  104  Ark.  638,  148 
S.  W.  626,  41  L.  R  A.  (N.  S.)  517.  The  case 
at  bar  Is  distinguished  from  that  case.  In 
rendering  the  opinion  In  that  case  Judge 
Frauenthal  said  that  the  appellant  or  Its  su- 
preme officers  had  no  knowledge  of  the  facts 
set  up  in  the  defenses.  In  that  case  the  bene- 
ficiary certificate  was  obtained  by  a  misrep- 
resentation, Hall  stating  In  his  application 
that  he  was  a  farmer,  when  In  fact  he  was  in 
the  liquor  business,  and  had  been  for  several 
years.  It  was  held  In  that  case  that  the  of- 
ficers and  subordinate  lodges  of  a  mutual 
benefit  society  had  no  authority  to  waive  the 
provisions  of  its  by-laws  and  constitution 
which  relate  to  the  substance  of  the  contract 
between  an  applicant  and  the  association; 
having  reference  to  the  case  In  hand  where  a 
misstatement  had  been  made  in  the  procure- 
ment of  the  contract,  and  not  to  such  a  cage 
as  the  case  at  bar. 

In  the  case  of  German  Ins.  Co.  v.  Gibson, 
53  Ark.  499,  14  S.  W.  672,  Mr.  Justice  Battle 
quoted  approvingly  from  Mr.  Justice  Bradley, 
who  said: 
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'  "We  have  recently  (referring  to  tie  Supreme 
Court  of  the  United  States)  in  the  case  of  In- 
surance,  Company  t.  Norton,  shown  that  for- 
feitures are  not  favored  in  the  law;  and  that 
courts  are  always  prompt  to  seize  hold  of  .any 
circumstances  that  indicate  an  election  to  waive 
a  forfeiture,  or  an  agreement  to  do  so  on  which 
the  party  has  relied  and  acted.  Any  agree- 
ment, declaration,  or  course  of  action,  on  the 
part  of  an  insurance  company,  which  leads  a 
party  insured  honestly  to  believe  that  by  con- 
forming thereto  a  forfeiture  of  his  policy  will 
not  be  incurred,  followed  by  due  conformity  on 
his  part,  will  and  ought  to  estop  the  company 
from  insisting  upon  the  forfeiture,  though  it 
might  be  claimed  under  the  express  letter  of 
the  contract  The  company  is  thereby  estopped 
from  enforcing  the  forfeiture." 

Provisions  of  this  character  In  certificates 
or  policies  are  regarded  In  the  law  as  condi- 
tions for  the  protection  and  benefit  of  the  as- 
sociation or  insurance  company.  The  insurer 
can  take  charge  of  them  and  declare  forfei- 
tures in  case  of  a  breach  of  the  contract,  but 
the  association  itself  acting  by  Its  supreme 
officers  can  -waive  the  breach.  There  Is  no 
difference  between  this  contract  and  any  oth- 
er contract  Individuals  and  business  corpo- 
rations can  waive  favorable  provisions  In 
their  contracts,  and  there  is  no  reason  why 
fraternal  organizations  should  not  be  permit- 
ted to  waive  forfeitures  in  their  contracts. 

In  the  case  of  Peebles  v.  Eminent  House-, 
hold  of  Columbian  Woodmen,  111  Ark.  435, 
164  S.  W.  296,  our  court  said: 

"As  stated  in  the  case  of  Masonic  Life  Asso- 
ciation v.  Lizzie  P.  Robinson,  149  Ky.  80  [147 
S.  W.  882,  41  L.  R.  A.  (N.  S.)  505],  when  an 
insurance  company  has  information  of  facts 
that  would  avoid  a  policy  of  insurance,  in  jus- 
tice to  the  insured  and  in  the  honest  conduct  of 
its  business,  it  ought  to  at  once  notify  the  in- 
sured of  the  facts  in  its  possession  and  advise 
him  that  his  policy  is  canceled,  or  take  such  ac- 
tion as  may  be  necessary  and  proper  to  inform 
the  insured  of  the  condition  of  his  policy  and  his 
relation  to  the  company.  The  court  further  said 
that  it  would  be.  manifestly  unfair  to  permit  an 
insurance  company,  with  full  possession  of  facts 
that  it  intended  to  rely  on  to  defeat  the  collec- 
tion of  the  policy  whenever  it  matured,  to  con- 
tinue to  demand  and  receive  from  the  insured 
premiums,  as  if  his  policy  was  a  valid  and  bind- 
ing contract  that  it  intended  to  perform  when 
the  time  of  performance  came." 

This  doctrine  Is  In  accord  with  the  weight 
of  authority.  Supreme  Tent  K.  M.  W.  v. 
Volkert,  25  Ind.  App.  687,  57  N.  B.  208;  Ind. 
Order  of  Foresters  v.  Cunningham,  127  Term. 
521,  156  S.  W.  193;  Thomas  t.  Modern 
Brotherhood  of  America,  25  S.  D.  632,  127 
N.  W.  572 ;  Pringle  v.  Modern  Woodmen,  76 
Neb.  384,- 107  N.  W.  756,  118  N.  W.  231; 
Warnebold  v.  Lodge,  83  Iowa,  23,  48  N.  W. 
1069;  Titus  v.  Insurance  Co.,  81  N.  T.  410; 
Mary  A.  Taylor  v.  American  Patriots,  152 
111.  App.  578;  Orient  Ins.  Co.  v.  McKnight, 
197  111.  190,  64  N.  E.  839. 

We  think  the  law  as  stated  by  Judge  Frau- 
enthal  in  the  case  of  Woodmen  of  the  World 
v.  Hall,  104  Ark.  539, 148  S.  W.  526,  41  L.  R. 
A.  (N.  S.)  517,  In  no  way  conflicts  with  the 
opinion  in  this  case.  That  case  deals  with 
the  powers  of  subordinate  officers  and  lodges 


to  waive  the  provisions  of  the  by-laws  and 
constitution  of.  the  association  which  relate 
to  the  substance  of  the  contract  between  the 
applicant  and  the  association,  and,  as  hereto- 
fore stated.  Judge  Frauenthal  took  particu- 
lar pains  to  say  that  in  that  case  It  did  not 
appear  either  that  the  appellant  or  its  su- 
preme officers  had  any  knowledge  of  the  facts 
set  up  in  the  defenses.  In  the  case  at  bar 
the  appellant  through  its  supreme  officers  did 
know  that  Cbas.  O.  Davidson  had  been  open'; 
ly  engaged  in  the  retail  sale  of  liquors  for 
several  years,  and  during  that  time  received 
him  into  the  Grand  Lodge  of  Little  Rock  out 
of  the  BatesviUe  lodge,  and  afterwards 
transferred  him  out  of  the  Grand  Lodge  into 
a  local  lodge  in  Little  Rock,  and  while  in  the 
Grand  Lodge  at  Little  Rock  received  his  dues 
directly  for  several  years. 

Under  our  view  of  the  law  the  findings  and 
declarations  of  the  circuit  court  are  in  all 
things  correct,  and  the  Judgment  is  affirmed. 


MORRIS  v.  COLLINS  et  al.   (No.  109.) 
(Supreme  Court  of  Arkansas.    Jan.  22,  1917.) 

1.  Wn.ts  <8=>324(2)  —  Jury  Question  —  Men- 
tal Capacity. 

Testimony  regarding  the  eccentricities  and 
superstitions  of  testatrix,  an  aged  Degress,  made 
her  mental  capacity  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  |  768.] 

2.  Trial  «=»266C12)— Instructions— Mental 
Capacity— Necessity  of  Requests. 

An  instruction  that  a  will  was  invalid  if  tes- 
tatrix lacked  understanding  and  reason  is  not 
erroneous  for  using  the  word  "reason,"  where 
appellant  did  not  request  that  an  explanation 
thereof  be  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |  639.] 

3.  Wills  «=324(S)  —  Jury  Question  —  Un- 
due Influence. 

Testimony  regarding  the  relations  between 
and  control  over  testatrix,  an  aged  n egress,  by  a 
wealthy  white  merchant  and  planter,  made  the 
question  of  his  undue  influence  over  her  a  jury 
question. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  769.] 

4.  Appeal  and  Error  «=»882(12)  —  Wills 
<8=>396— Instructions— Undue  Influence 
—Objections. 

Although  a  complaint  did  not  allege  a  will 
was  procured  by  "artifice,  fraud,  or  imposition," 
using  these  words  as  synonymous  with  "undue 
influence"  in  the  instructions  is  not  erroneous, 
where  appellant  did  not  seek  to  have  them  strick- 
en, but  obtained  an  instruction  that  undue  influ- 
ence resulting  from  fear,  etc.,  "or  any  other 
cause,"  would  avoid  the  will. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.Cent  Dig.  J  3602;  Wills,  Cent  Dig.  §  866.] 

5.  Trial  «=>194(9)— Instruction— Undue  In- 
fluence—Weight of  Evidence. 

A  will  contest  instruction  on  undue  influence 
that  direct  proof  is  not  required,  but  only  evi- 
dence of  circumstances  from  which  undue  in- 
fluence and  fraud  may  be  inferred,  held  not  er- 
roneous because  on  the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  453,  456,  463.] 
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6.  Trxaz,  <8=»296(8)  — Inbtbdotiowb  — TJwdot 
Inixtjbnch — Cure. 

Where  the  court  instructed  that  will  con- 
testants had  the  burden  of  proving  incapacity 
and  undue  influence,  and  that  testatrix  might 
make  any  will  she  desired,  instructions  that  di- 
rect proof  is  not  required  and  that  will  was  in- 
valid if  testatrix  was  of  such  weak  mind  as  to 
be  unable  to  resist  the  beneficiary,  etc.,  are 
not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  711.] 

7.  Tktal  <S=278,  296(2)— Ik8tbuotcons—"Uk- 
due  Influence"  —  Coke  —  Fatltjbk  to  Ob- 
ject. 

A  will  contest  instruction  that  "undue  influ- 
ence" is  "any  means  employed"  which  controlled 
testatrix's  acts,  etc.,  is  not  erroneous  where  no 
specific  objection  was  made  and  it  is  manifest 
from  other  instructions  the  court  meant  any 
means  employed  to  bring  testatrix's  mind  under 
appellant's  dominion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  if  686,  689,  706. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Undue  Influence.] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; Guy  Folk,  Judge. 

In  the  matter  of  the  will  of  Elmyra  Gat- 
lin, Contest  proceedings  by  Arabella  Collins 
and  others  against  W.  N.  Morris,  executor. 
Judgment  for  contestants,  and  the  executor 
appeals.  Affirmed 

Elmyra  Oatlln,  an  aged  negress,  on  March 
12, 1910,  executed  her  will,  In  which  she  gave 
to  her  two  nieces,  Myrohn  Morris  and  Sarah 
Pyburn,  and  a  nephew,  Frank  Collins,  the 
sum  of  |60  each,  and  her  household  goods 
to  be  divided  equally  between  them.  She 
provided  for  the  payment  of  her  debts  and 
funeral  expenses. 
The  third  clause  of  the  will  is  as  follows: 
"I  give,  bequeath  and  devise  all  the  residue  of 
my  estate  to  W.  N.  Morris,  of  Keo,  Ark," 

The  fourth  clause  reads: 
"I  appoint  W.  N.  Morris  executor  of  this  my 
last  will." 

At  the  time  the  will  was  executed  she  own- 
ed 40  acres  of  land  and  2  head  of  horses. 
Some  months"  later  she  borrowed  of  the 
Colonial  Mortgage  Company  the  sum  of  $500 
and  executed  a  mortgage  on  the  land  to  se- 
cure the  same.  She  turned  the  horses  and 
a  part  of  the  money  over  to  appellant.  About 
three  years  after  executing  the  will  Elmyra 
Gatlin  died.  The  appellant  filed  the  will  for 
probate,  and  appellees  contested  the  will, 
charging  that  the  testatrix  did  not  have  suf- 
ficient mental  capacity  to  make  the  same, 
and  that  appellant  exercised  undue  Influence 
over  her.  The  will  was  admitted  to  probate, 
and  on  appeal  to  the  circuit  court  the  Issues 
as  to  whether  or  not  the  testatrix  had  men- 
tal capacity  to  make  the  will,  and  as  to 
whether  appellant  exercised  undue  influence 
over  her  in  causing  the  will  to  be  executed, 
were  submitted  to  the  jury,  and  the  Jury 
found  against  the  will  Judgment  was  ren-, 
dered  declaring  the  will  void,  and  appellant 


seeks  by  this  appeal  to  reverse  that  Judg- 
ment 

Miles  &  Wade,  of  little  Bock,  for  appel- 
lant W.  C.  Adamson,  of  little  Bock,  for 
appellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  Appellant  contends  that  the  evi- 
dence was  not  sufficient  to  sustain  the  ver- 
dict 

One  of  the  witnesses,  a  brother-in-law  to 
the  testatrix,  and  who  lived  in  the  same 
neighborhood,  and  who  had  known  her  for 
many  years,  testified  In  part  as  follows: 

"I  have  noticed  her  very  frequently  about  four 
or  five  years  before  she  died.  Why,  she  would 
have  peculiar  ways.  She  would  be  talking  to 
herself,  and  sometimes  would  be  sitting  while 
she  was  in  your  company  talking,  and  she  would 
be  sitting  with  her  head  off  from  her  like  she 
had  done  forgotten  there  was  anybody  In  the 
house  but  herself,  and  be  wringing  her  hands 
and  going  on  like  that  and  sometimes  she  would 
turn  around  and  say:  'Where  is  my  baby?*  She 
would  have  her  pipe  in  her  mouth  and  ask  for 
her  pipe." 

The  witness  further  detailed,  at  some 
length,  the  peculiarities  of  Elmyra  Gatlin. 
He  stated  that  at  one  time  she  went  to  the 
cow  pump  to  milk,  and  went  to  open  the 
gate  and  put  her  hand  up  on  the  post  and 
a  pain  struck  her  In  the  hand  and  she  lost 
the  use  of  her  hand  She  said  that  some- 
thing that  they  put  on  the  post  told  her  that 
she  had  a  hoodoo,  and  some  time  after  that 
she  said  that  there  was  something  put  in 
the  back  of  her  chimney,  and  that  conse- 
quently she  suffered  a  great  deal  from  that 
She  stated  that  she  had  gone  to  little  Bock 
and  found  a  lady  that  understood  such  things 
and  had  carried  her  down  to  her  home,  and 
that  the  lady  cut  it  right  out  of  the  back 
of  her  chimney.  She  stated  that  she  suffer- 
ed awful  misery  In  her  head  continuously, 
and  her  back  was  apparently  broken  In  two ; 
that  she  suffered  awful  with  it  on  account  of 
the  hoodoo.  She  was  very  nervous  and  ex* 
citable.  She  would  be  talking  and  all  of 
a  sudden  break  off  and  go  to  crying. 

Witness  further  stated  that  she  would  be 
sitting  down,  and  some  one  would  speak,  and 
she  would  Jump  up  and  say  to  them,  "What 
are  you  doing  making  all  that  fuss?"  She 
seemed  to  be  frightened  over  the  least  little 
noise. 

Another  witness,  a  sister  of  the  testatrix, 
stated  that  during  the  last  few  years  of  her 
sister's  life  she  seemed  like  she  was  losing 
her  mind  She  would  Just  get  down  on  her 
knees  and  groan  about  her  head  She  would 
put  her  hands  on  her  head  and  groan,  and 
witness  would  sit  in  the  room  all  night  with 
her.  She  stated  that  the  doctor  said  that 
she  was  going  into  B right's  disease;  had 
caught  it  from  Sylvia,  her  sister,  who  died 
of  Brlght's  disease.  She  would  complain 
about  suffering  a  great  deal  with  her  back 
and  head.    She  stated  that  she  suffered  so 
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bad  with  her  mind  that  she  had  no  mind. 
At  one  time  witness  had  a  conversation  with 
her  when  she  was  going  on  so,  saying  that 
she  was  crazy.  Witness  told  her  that  she 
had  land  and  stock  and  was  doing  better 
than  witness,  whereupon  the  testatrix  re- 
plied, "Sister,  you  don't  know  what  I  bare 
gone  through  with  at  home;  of-  coarse  my 
husband,  he's  gone,  and  Mr.  Morris,  he  cuts 
down  all  my  fruit  trees  and  takes  them  up." 
Witness  asked  her  If  she  was  afraid  to  tell 
it,  and  she  replied,  "Yes;  he  come  down 
here,  and  I  am  all  alone  by  myself,  and  they 
killed  a  man  and  his  wife  at  my  place,  and 
that  makes  me  scared  all  the  time."  And 
witness  asked  her  why,  and  she  said,  "Ton 
don't  know  what  I  go  through  with.  Mr. 
Morris  bothers  me  so."  She  told  witness 
that  Mr.  Morris  scared  her. 

Another  witness  stated  that  he  had  "seen 
her  act  sort  of  frenzy  mind — waver  in  her 
talking,"  and  heard  her  say  the  "niggers 
were  trying  to  work  her  oat  of  her  proper- 
ty." Had  seen  her  cry,  and  said  she  did  not 
have  a  child  to  cry  for  bread,  and  beard  her 
halloo  and  tell  people  to  get  away  from  her 
pecan  trees  when  there  was  no  one  about  the 
trees. 

Another  witness  stated  that  at  one  time 
the  testatrix  had  complained  of  the  hoodoo 
and  marked  the  place  where  they  took  the 
.hoodoo  out  of  the  fireplace.  She  paid  the 
negro  woman  who  lived  In  little  Rock  $10 
for  taking  It  out  She  said  It  affected  her 
stomach.  She  said  she  thought  some  ne- 
groes living  In  one  of  her  houses  had  done 
It  That  was  about  six  years  before  her 
death.  This  witness  stated  that  testatrix 
had  lost  a  sister  in  1907,  and  that  she  "like 
to  have  died"  when  she  lost  her  sister.  She 
stated  that  she  did  not  have  any  more  hope. 
She  took  her  sister's  death  very  hard. 

The  testimony  of  appellant  and  several 
witnesses,  among  them  the  physician  who  at- 
tended the  testatrix  In  her  last  Illness,  tend- 
ed to  show  that  the  testatrix  had  mental 
capacity  to  make  the  will;  that  she  was  a 
negress  of  unusual  Intelligence  and  Industry, 
and  managed  her  own  property  and  made 
money  and  saved  it 

It  Is  unnecessary  to  set  out  in  detail  all 
this  testimony  relating  to  the  mental  ca- 
pacity of  the  testatrix  at  the  time  of  the  ex- 
ecution of  the  will.  Testimony  was  Intro- 
duced on  behalf  of  the  appellees  tending  to 
show  her  Idiosyncracles  and  the  condition  of 
her  mind  and  body  several  years  prior  to 
and  at  the  time  of  the  making  of  the  will 
and  until  she  died. 

In  Taylor  v.  McCllntock,  87  Ark.  243,  275, 
112  S.  W.  406,  412,  it  is  said: 

"Hence  it  is  that,  in  order  to  determine  the  ca- 
pacity of  the  testator's  mind  and  its  true  action 
at  the  time  the  will  is  made,  a  wide  range  of 
inquiry  is  permissible  into  facts  and  circum- 
stances, whether  before  or  after  the  time  of  mak- 
ing the  will,  the  better  to  enable  the  jury  to  de- 
termine the  probable  state  of  the  atind,  and  the 


extent  and  force  of  the  restraint  at  the  time  the 
will  was  executed." 

In  that  case  we  quoted  from  Tobin  v.  Jen- 
kins, 29  Ark.  161,  as  follows: 

"The  contents  of  the  will,  the  manner  in  which 
it  was  written  and  executed,  the  nature  and  ex- 
tent of  the  testator's  estate,  his  family  and  con- 
nections, their  condition  and  relative  situation 
to  him,  the  terms  upon  which  he  stood  with 
them,  the  claims  of  particular  individuals,  the 
situation  of  the  testator  himself,  and  the  cir- 
cumstances under  which  the  will  was  made  are 
all  proper  to  be  shown  to  the  jury,  and  often  af- 
ford important  evidence  in  the  decision  of  the 
question  of  the  testator's  capacity  to  make  the 
will." 

In  testing  the  question  as  to  whether  or 
not  the  evidence  is  sufficient  to  sustain  the 
verdict  we  must  give  the  testimony  Its 
strongest  probative  force  In  favor  of  the  ap- 
pellees, and  we  have  set  out  enough  of  it  to 
show  that  it  was  a  question  of  fact,  under 
the  evidence,  as  to  whether  or  not  the  testa- 
trix, at  the  time  of  the  alleged  execution  of 
the  will,  had  sufficient  mental  capacity  to 
thus  dispose  of  her  property. 

In  St  Joseph's  Convent  v.  Garner,  66  Ark. 
628,  63  S.  W.  298,  witnesses  testified  that 
the  testatrix  whose  will  was  under  review  in 
that  case  was  "weak-minded,"  that  she  "was 
not  bright"  that  she  was  "not  as  intelligent 
as  other  girls,"  etc.,  and  we  held  (quoting 
syllabus) :  - 

"The  fact  that  a  testator  was  of  weak  mind 
and  not  'bright,'  or  that  she  was  not  as  intelli- 
gent as  the  average  girl,  does  not  show  that  she 
did  not  have  sufficient  testamentary  capacity  to 
execute  a  will." 

[2]  But  In  the  case  at  bar  facts  are  detail- 
ed by  the  witnesses  which  made  it  clearly  a 
question  for  the  Jury  to  say  whether  or  not 
the  testatrix  had  sufficient  mental  capacity 
to  make  the  will.  On  this  issue  the  court,  at 
the  request  of  the  appellees,  instructed  the 
jury  as  follows: 

"If  you  find  from  the  evidence  and  the  cir- 
cumstances of  the  case  that  Ehnyra  GatUn,  at 
the  time  of  signing  the  will,  was  unable  to  make 
a  disposition  of  her  property  for  the  want  of  un- 
derstanding and  reason,  the  said  will  is  invalid 
and  most  be  rejected." 

And  at  the  request  of  appellant  as  follows: 
"The  court  instructs  the  jury  that  in  order  to 
make  a  valid  win  it  is  necessary  that  the  dece- 
dent be  of  sound  mind  at  the  time  of  making  the 
will;  that  is  to  say,  that  she  was  capable  of 
comprehending  her  property  interests  and  deter- 
mining what  disposition  she  desired  to  make  of 
them,  and  of  making  such  disposition ;  that  un- 
less you  believe  from  the  evidence  that  Elmyra 
Gatlin  did  not  have  this  degree  of  comprehen- 
sion, you  will  find  that  she  was  possessed  of  a 
sound  mind,  though  you  may  believe  that  she  did 
not  possess  the  intellectual  vigor  of  youth,  or 
that  usually  enjoyed  by  her  while  in  perfect 
health." 

The  appellant  criticizes  the  use  of  the 
word  "reason"  In  the  above  instruction  given 
at  the  request  of  appellees,  contending  that 
the  use  of  this  word  is  unnecessary  and  con- 
fusing. One  of  the  definitions  of  the  word 
"reason"  is: 

"The  faculties  that  enable  one  to  distinguish 
between  the  true  and  the  false,  in  the  degree 
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possessed  by  all  sane  persons;  the  normal  exer- 
cise of  the  rational  faculties."  Funk  &  Wag- 
naU's  New  Standard  Dictionary,  word  "Rea- 
son." 

It  ia  manifest  that  the  word  "reason"  is 
used  in  this  sense  in  the  instruction,  and 
was  intended  to  be  synonymous  with  the 
word  "understanding."  While  it  was  unnec- 
essary to  use  the  word  "reason,"  yet,  when 
the  connection  in  which  it  was  used  is  con- 
sidered, it  could  not  have  confused  or  misled 
the  Jury.  Instruction  1,  for  the  appellees, 
and  3,  given  at  the  request  of  appellant, 
while  subject  to  criticism  as  to  their  verbi- 
age, were  Intended  to  and  did  substantially 
conform  to  the  rule  announced  in  McCulloch 
v.  Campbell,  49  Ark.  367,  371,  5  S.  W.  500; 
St  Joseph's  Convent  v.  Garner,  66  Ark.  623, 
628,  53  S.  W.  298 ;  and  Taylor  McCllntock, 
87  Ark.  243,  273,  112  S.  W.  406. 

There  was  no  specific  objection  to  any  par- 
ticular words  in  the  instruction,  and  the  in- 
struction was  not  inherently  defective,  and 
if  appellant  conceived  that  certain  words  of 
which  he  now  complains  were  of  doubtful 
meaning  and  might  be  misconstrued  by  the' 
Jury,  it  was  the  duty  of  his  counsel  to  ask 
the  court  specifically  to  explain  these  words, 
or  else  to  strike  them  from  the  instruction. 
St.  L.,  I.  M.  &  S.  R.  Co.  v.  Barnett,  65  Ark. 
255,  45  S.  W.  550;  Railway  Co.  v.  Sparks, 
81  Ark.  187,  191,  .99  S.  W.  73,  and  cases 
cited;  St.  L.,  I.  M.  &  8.  R  Co.  v.  Richard- 
son, 87  Ark.  602,  607,  113  S.  W.  794 ;  Alumi- 
num Co.  of  N.  A.  v.  Ramsey,  89  Ark.  522, 
527,  117  S.  W.  668. 

[I]  II.  Appellant  contends  that  there  was 
no  evidence  to  show  that  the  will  was  ex- 
ecuted through  undue  influence  exercised  by 
him  over  the  testatrix.  It  is  the  theory  of 
the  appellant  that  the  testatrix  gave  him  all 
of  her  property,  except  the  $150  mentioned  in 
the  will  which  was  given  to  her  nieces  and 
nephew,  because  she  was  worried  a  good  deal 
by  her  husband  and  by  her  folks,  too. 

Appellant's  testimony  tended  to  show  that 
she  stated  to  him  that  she  wanted  to  get  her 
property  in  condition  that  they  would  not  get 
the  benefit  of  it.  She  wanted  to  make  a  will, 
and  she  gave  appellant  directions  how  to 
dispose  of  her  property,  Just  like  they  are 
in  the  will.  Appellant  had  a  lawyer  at  Lit- 
tle Rock  prepare  the  will.  He  then  showed 
it  to  the  testatrix.  She  then  came  over  to 
appellant's  house  and  said  she  wanted  to 
sign  it  up  and  did  not  want  anybody  to  know 
anything  about  it;  did  not  want  her  folks 
to  know  anything  about  it  at  all.  She  had 
stated  years  before  that  she  wanted  to  give 
appellant  what  she  had.  Appellant  did  not 
care  anything  about  it.  It  was  fixed  in  that 
way  to  satisfy  her.  Appellant  had  known 
the  testatrix  all  of  his  life.  She  was  his 
nurse  when  he  was  a  child,  and  claimed  ap- 
pellant as  her  boy,  and  appellant  claimed 
her  as  his  "old  black  mammy."  She  stuck 
to  appellant  as  long  as  she  lived. 
-  It  was  shown  that  the  value  of  the  prop- 


erty of  the  testatrix  at  the  time  of  her  death 
was  between  $2,000  and  $2,600.  The  ap- 
pellant got  all  of  this  property  under  the  will 
except  the  $150  specifically  bequeathed  to 
her  nieces  and  nephew.  Testatrix  had  an 
only  sister,  who  was  also  an  aged  negress. 
To  this  sister  the  testatrix  left  nothing. 
There  was  some  testimony  on  behalf  of  ap- 
pellant tending  to  show  that  the  testatrix 
had  become  estranged  from  this  sister,  which 
appellant  contends  was  the  reason  why  the 
testatrix  disinherited  her.  But  the  appel- 
lees, on  the  other  hand,  contend  that  this 
estrangement  was  brought  about  through  the 
influence  of  appellant  over  the  testatrix,  and 
that,  even  if  the  estrangement  afforded  a 
reason  for  disinheriting  this  sister,  it  did  not 
afford  any  reason  why  she  should  leave  prac- 
tically all  of  her  property  to  the  appellant 
and  disinherit  them;  that  they  were  on  terms 
of  closest  intimacy  and  affection  with  the 
testatrix. 

There  was  testimony  on  behalf  of  the  ap- 
pellees tending  to  prove  that  the  appellant 
was  a  wealthy  man,  a  merchant  and  planter. 
The  testatrix  at  the  time  of  the. making  of 
the  will  was  an  aged  negress.  Before  that 
time  and  afterwards  she  was  shown  to  have 
been  afflicted  and  to  have  had  strange  men- 
tal aberrations.  One  witness  testified  that 
appellant  had  great  influence  over  her;  that 
once  when  he  was  in  the  city  hospital  she 
came  to  inquire  about  him.  "Be  had  that 
influence  over  her  all  the  way  along." 

Another  colored  witness,  a  niece  of  the 
testatrix,  testified  that  Morris  would  come 
to  her  house  with  the  testatrix.  He  would 
sit  down  in  the  front  room  and  sometimes 
talk  to  her  for  an  hour  or  longer.  "He  had 
much  Influence  over  her ;  never  saw  her  re- 
fuse him  anything." 

Another  witness  testified  that  he  visited 
the  testatrix  often,  that  she  borrowed  money 
on  her  place,  and  that  the  appellant  had  con- 
trol of  the  money.  She  would  go  to  his  house 
at  least  once  or  twice  a  year,  and  he  was 
at  her  house  every  month  or  so. 

It  could  serve  no  useful  purpose  to  set  out 
further  in  detail  the  evidence  bearing  on 
the  issue  of  undue  Influence.  The  court  on 
this  issue  permitted  the  testimony  to  take 
a  wide  range.  It  suffices  to  say  that  there 
was  testimony  to  warrant  the  court  in  sub- 
mitting to  the  Jury  the  issue  as  to  whether 
the  appellant  exercised  undue  influence  over 
the  testatrix  In  inducing  her  to  make  the 
will  in  his  behalf. 

The  court,  among  other  Instructions,  told 
the  Jury: 

"That,  if  Morris  had  acquired  such  dominion 
or  influence  over  the  testatrix  as  to  prevent  the 
exercise  of  her  own  discretion  in  the  making  of 
her  will,  then  the  will  would  not  be  valid." 

He  further  instructed  the  Jury: 
That  undue  influence  "is  any  means  employed 
upon  or  with  the  testatrix  which,  under  the  cir- 
cumstances and  conditions  by  which  she  was 
surrounded,  she  could  not  well  resist  and  which 
controlled  her  volition  and  acts  and  induced  her 
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to  do  what  otherwise  would  not  have  been  done"; 
that  "it  was  not  necessary  that  the  mind  of  the 
testatrix  should  have  acted  under  influence 
brought  to  bear  at  the  time  the  will  was  made, 
or  then  employed,  but  they  may  be  such  as  have 
at  a  previous  tune  been  so  fixed  and  impressed 
as  to  retain  their  controlling  influence  at  the 
time  the  will  was  executed,  and  have  been  the 
procuring  cause  of  the  execution  of  the  will." 

The  court  told  the  jury  that: 

"It  was  not  necessary  that  the  testatrix's  will 
be  restrained  by  force  or  intimidation,  but  that, 
if  her  mind  acted  by  force  of  long  training  to 
submission,  so  that  tile  will  of  another  is  adopt- 
ed for  her  own,  and  without  reflection,  then  the 
will  was  invalid." 

In  another  Instruction,  No.  6,  the  court  told 
the  Jury: 

"That  fraud -and  undue  influence  are  rarely 
susceptible  of  direct  proof,  and  such  proof  ia  not 
required ;  all  that  is  necessary  to  establish  these 
issues  is  that  there  be  affirmative  evidence  of 
facts  and  circumstances  from  which  their  exist- 
ence and  exercise  may  be  reasonably  inferred." 

The  court  further  told  tile  jury  that: 
"If  the  will  was  executed  by  the  artifice, 
fraud,  or  imposition  of  appellant,  and  the  testa- 
trix was  of  such  weak  mind  as  to  be  unable  to 
resist  him,  the  will  was  invalid." 

There  was  a  general  objection  to  the  above 
instructions  on  behalf  of  the  appellees.  And 
at  the  request  of  the  appellant  the  court  gave, 
among  other  instructions,  the  following: 

That  "undue  influence  which  avoids  a  will  is 
not  the  influence  that  springs  from  natural  affec- 
tion, but  such  as  results  from  fear,  coercion,  or 
any  other  cause  that  deprives  the  testatrix  of 
her  free  agency  in  the  disposition  of  her  proper- 
ty"; that  if  Morris  possessed  an  influence  over 
Ae  testatrix  they  should  not  consider  it  in  deter- 
mining their  verdict  unless  they  found  that  be 
exercised  this  influence  over  her  .in  procuring 
her  to  execute  the  will  in  his  favor,  and  that 
said  influence  so  exerted  was  the  procuring  cause 
of  her  executing  said  will." 

In  McCulloch  v.  Campbell,  supra,  we  said: 
"The  influence  which  the  law  condemns  is  not 
the  legitimate  influence  which  springs  from  nat- 
ural affection,  but  the  malign  influence  which  re- 
sults from  fear,  coercion,  or  any  other  cause 
which  deprives  the  testator  of  his  free  agency  in 
the  disposition  of  his  property." 

The  court,  at  the  Instance  of  the  appellant 
himself,  correctly  defined  what  is  meant  by 
"undue  Influence"  in  invalidating  a  will;  that 
Is,  such  influence  as  results  "from  fear,  co- 
ercion, or  other  cause  that  deprives  the  tes- 
tatrix of  her  free  agency  in  the  disposition 
of  her  property." 

[4]  When  the  instructions  are  taken  as  a 
whole,  it  is  evident  that  the  court  used  the 
words  "artifice,  fraud,  or  imposition"  in  the 
Instructions  given  at  the  instance  of  appel- 
lees as  synonymous  with  "undue  influence." 
If  there  was  undue  influence  brought  about 
by  fear  or  coercion,  such  undue  influence 
would  also  be  tantamount  to  a  fraud  perpe- 
trated upon  the  testatrix.  If  appellant  de- 
sired to  have  these  words  stricken  from  the 
instruction,  he  should  have  specifically  re- 
quested It  Instead  of  doing  so,  he  asked 
an  instruction  which  told  the  jury  that  un- 
due influence  resulting  from  fear  or  coercion, 
or  any  other  cause,  that  deprived  the  testa- 


trix of  her  free  agency,  would  avoid  the  will. 
The  asking  of  an  instruction  to  this  effect  by 
the  appellant  himself  was  equivalent  to  waiv- 
ing the  objection  as  to  the  submission  of  the 
issue  of  artifice,  fraud,  or  imposition.  The 
complaint  did  not,  in  specific  terms,  charge 
that  the  will  was  executed  through  artifice, 
fraud,  or  Imposition.  If  the  appellant  bad 
specifically  objected  to  these  words  being  em- 
ployed, he  might  have  had  the  same  eliminat- 
ed, but  in  the  absence  of  such  objection,  and 
in  view  of  the  instruction  asked  by  him  which 
virtually  submitted  the  issue  of  fraud,  the 
appellant  is  in  no  attitude  to  complain  be- 
cause the  court  Included  these  words. 

[5]  Instruction  No.  6  given  at  the  instance 
of  the  appellees  was  not  aptly  phrased,  but 
when  carefully  analyzed  it  cannot  be  said 
that  It  was  an  Instruction  on  the  weight  of 
the  evidence  before  the  Jury.  The  effect  of 
the  instructions,  taken  as  a  whole,  was  to 
tell  the  jury  that  fraud  and  undue  influence 
could  be  established  by  circumstantial  evi- 
dence, and  that  it  was  necessary  that  there 
be  proof  of  facts  and  circumstances  justify- 
ing an  inference  of  fraud  and  undue  influence 
before  the  Jury  were  authorized  to  find  that 
there  was  such  fraud  and  undue  Influence. 
In  other  words,  the  Jury  were  not  authorized, 
under  the  Instruction,  to  presume  fraud  and 
undue  influence,  without  proof  of  same,  but 
they  were  authorized  to  find  the  fact  that 
there  was  fraud  and  undue  Influence  up- 
on circumstantial  evidence,  provided  the  facts 
and  circumstances  were  such  as  to  warrant  a 
reasonable  inference  of  fraud. 

In  Clough  v.  Clough,  10  Colo.  App.  443,  51 
Pac.  513,  517,  it  Is  said: 

"A  charge  of  undue  influence  is  substantially 
that  of  fraud,  and  it  can  seldom  be  shown  by 
direct  and  positive  evidence.  While  it  is  true 
that  it  must  be  proved,  and  not  presumed,  yet  it 
can  be,  and  most  generally  is,  proven  by  evidence 
of  facts  and  circumstances  which  as  to  them- 
selves may  admit  of  little  dispute,  but  which  are 
calculated  to  establish  it,  and  from  which  it  may 
reasonably  and  naturally  be  inferred."  Black- 
man  v.  Edsall,  17  Colo.  App.  429,  435,  68  Pac 
790.  See,  also,  Saunders'  Appeal,  54  Conn.  108, 
116.  6  Atl.  193 ;  Effie  Hoffman,  Ex'x,  v.  Harris 
Hoffman  et  al.,  192  Mass.  416,  419,  78  N.  E. 
492;  In  re  Shepard's  Estate,  161  Mich.  441, 
463,  126  N.  W.  640:  Lindsey  v.  Stephens,  229 
Mo.  600,  618,  129  S.  W.  641 ;  40  Oyc.  1164. 

The  Instructions  upon,  the  issue  of  undue 
influence,  upon  the  whole,  were  in  accord  with 
the  principles  announced  in  the  above  au- 
thorities. See  especially  Lindsey  v.  Ste- 
phens, supra. 

[S]  The  court,  in  instruction  No.  1,  given  at 
the  Instance  of  the  appellant,  told  the  Jury 
that  the  burden  of  proving  incapacity  and  un- 
due Influence  was  upon  the  appellees,  and  in 
instruction  No.  5  it  told  the  Jury  that  the 
testatrix  had  a  right  to  execute  whatever 
will  she  may  have  desired  and  to  make 
whomsoever  she  saw  fit  her  beneficiaries. 
While  instructions  numbered  6  and  8,  on  be- 
half of  appellees,  are  not  to  be  approved  as 
precedents,  yet  when  these  are  considered  in 
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connection  with  the  Instruction  given  at  the 
Instance  of  the  appellant,  and  all  the  other 
Instructions  In  the  case,  it  cannot  be  said 
that  the  Jury  was  confused  or  misled  by  the 
Instructions.  The  charge  as  a  whole  correct- 
ly applied  the  principles  of  law  to  the  evi- 
dence adduced. 

[7]  The  words  "any  means  employed"  In 
the  third  Instruction  given  at  the  request  of 
the  appellees  should  have  been  met  by  specific 
objection.  When  taken  In  connection  with  all 
the  instructions,  It  is  manifest  that  the  court 
meant  any  means  employed  that  brought  the 
will  of  the  testatrix  under  the  domination  of 
the  appellant,  causing  her  to  make  a  will  that 
was  not  the  exercise  of  her  own  volition,  but 
was  by  reason  of  the  undue  influence  brought 
to  bear  upon  the  testatrix  by  the  appellant 
When  taken  In  connection  with  the  other 
parts  of  the  charge,  this  language  could  not 
have  confused  or  misled  the  Jury. 

We  find  no  errors  in  the  rulings  of  the 
court  in  admitting  or  rejecting  testimony. 
The  record  upon  the  whole  is  free  from  er- 
rors prejudicial  to  the  appellant,  and  the 
Judgment  is  therefore  affirmed. 


BOSTIOK  v.  THOMAS. 
(Supreme  Court  of  Tennessee.   Feb.  10,  1917.) 

1.  Appeal  and  Ekbob  «=»29l— Resebvation 
of  Grounds  of  Review— Motion  fob  New 
Trial. 

A  motion  for  a  new  trial  is  necessary  to  test 
the  correctness  of  the  action  of  the  trial  judge 
in  allowing  or  disallowing  a  motion  for  peremp- 
tory Instructions,  since,  in  order  for  the  ap- 
pellate court  to  consider  the  evidence  on  which 
the  trial  judge  directed  verdict,  it  is  necessary 
that  there  should  be  a  motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  §  1707-1712,  1724-1726.] 

2.  Appeal  and  Erbob  «=»288— Reservation 
of  Grounds  of  Review— Motion  for  New 
Trial. 

Everything  which  occurs  in  the  progress  of 
the  trial,  and  which  must  be  preserved  by  bfll 
of  exceptions,  must  be  made  the  basis  of  a  mo- 
tion for  new  trial,  if  complaint  is  to  be  made 
thereof  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  1678,  1676-1679.] 

3.  New  Trial  <8=»164  —  Motion  fob  New 
Tbial— Heabino — Final  Obdeb  or!  Judg- 
ment. 

If  the  trial  judge,  upon  consideration  of 
the  motion  for  new  trial,  deems  that  he  errone- 
ously denied  a  motion  for  a  directed  verdict,  it 
Is  his  duty,  in  considering  the  motion,  to  correct 
such  error,  and  direct  the  verdict 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §  333.] 

4.  Appeal  and  Ebbob  4£=>110— Finality  of 
Decision— Direction  of  Verdict. 

When  the  trial  judge  directs  a  verdict  in 
considering  motion  for  new  trial,  to  correct  his 
error  in  having  previously  denied  a  motion  for 
a  directed  verdict  the  appeal  is  not  from  his 
act  awarding  the  new  trial,  such  action  not 
being  final,  and  therefore  not  appealable,  but 
from  the  directed  verdict  and  the  judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f§  740-748.J 


Certiorari  to  Court  of  Civil  Appeals. 

Action  between  A.  G.  Bostick  and  J.  L. 
Thomas.  There  was  Judgment  for  defendant, 
and  plaintiff  appealed  to  the  Court  of  Civil 
Appeals,  which  affirmed,  and  plaintiff  peti- 
tions for  certiorari.    Petition  denied. 

J.  C.  Eggleston  and  W.  J.  Smith,  both  of 
Franklin,  for  plaintiff.  B.  M.  Beam,  of 
Franklin,  and  R.  L.  Morris,  of  Nashville,  for 
defendant. 

LiANSDBN,  J.  The  petition  for  certiorari 
in  this  case  is  denied  because  the  petitioner 
failed  to  make  a  motion  for  a  new  trial  in 
the  court  below. 

The  case  was  tried  before  a  Jury,  and  pend- 
ing the  trial  the  defendant  below  moved  the 
court  to  direct  a  verdict  in  his  favor.  This 
motion  was  disallowed,  and  the  case  was  sub- 
mitted to  the  Jury,  which  returned  a  verdict 
for  the  plaintiff.  After  this  verdict  was  re- 
turned the  defendant  moved  the  court  to 
grant  him  a  new  trial,  and,  among  other 
things,  assigned  as  grounds  therefor  the  re- 
fusal of  the  trial  Judge  to  grant  his  motion 
for  a  directed  verdict  After  consideration 
of  the  motion  for  new  trial,  the  court  con- 
cluded that  he  was  in  error  in  not  directing 
a  verdict  for  defendant  and  thereupon  grant- 
ed a  new  trial,  and  directed  that  verdict  and 
Judgment  be  entered  for  the  defendant  below. 
The  plaintiff  below  did  not  make  a  motion 
for  a  new  trial  after  the  foregoing  action  by 
the  trial  Judge,  but  appealed  to  the  Court  of 
Olvil  Appeals. 

[1, 2]  A  motion  for  a  new  trial  is  necessary 
to  test  the  correctness  of  the  action  of  the 
trial  judge  in  allowing  or  disallowing  a  mo- 
tion for  peremptory  Instructions.  Seymour 
v.  Railroad,  117  Tenn.  102,  98  8.  W.  174; 
Barnes  v.  Noel,  131  Tenn.  131, 174  S.  W.  276. 
Everything  which  occurs  in  the  progress  of 
the  trial  and  which  must  be  preserved  by 
bill  of  exceptions  must  be  made  the  basis  of 
a  motion  for  new  trial  If  complaint  is  made 
thereof  upon  appeal.  Railroad  v.  Ray,  124 
Tenn.  28.  134  S.  W.  858,  Ann.  Oas.  1912D, 
910;  Jacks  v.  Lumber  Co.,  126  Tenn.  127,  140 
S.  W.  1066. 

[3, 4]  If  the  trial  Judge  upon  the  considera- 
tion of  the  motion  for  new  trial  deems  that 
he  erroneously  denied  a  motion  for  a  directed 
verdict,  it  Is  his  duty  in  considering  the  mo- 
tion for  new  trial  to  correct  such  error  and 
direct  a  verdict  Barnes  v.  Noel,  supra. 
When  such  action  Is  taken  by  the  trial  Judge, 
the  appeal  is  not  from  his  act  awarding  the 
new  trial,  because  such  action  is  not  final, 
and  therefore  not  appealable;  but  the  appeal 
Is  from  the  directed  verdict  and  the  Judg- 
ment thereon.  In  order  for  the  appellate 
court  to  consider  the  evidence  upon  which  the 
trial  judge  directed  the  verdict  it  is  neces- 
sary that  there  should  be  a  motion  for  a  new 
trial.  Box  Co.  v.  Gregory,  119  Tenn.  546,  106 
S.  W.  350;  Railroad  v.  Johnson,  114  Tenn. 
632,  88  S.  W.  169;  Assurance  Co.  v.  Feed 
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Co.,  122  mean.  665,  126  S.  W.  1086;  Railroad 
v.  Ray,  supra;  Railroad  Commissioners  v. 
Railway,  123  Tenn.  267,  ISO  8.  W.  768. 


GRIZZARD  t.  FITE  et  al. 
(Supreme  Court  of  Tennessee.   Feb.  10,  1917.) 

1.  Election  of  Remedies  <8=>1,  8(3),  9— Al- 
ternative Remedies— Dental  ot  Contract 
Babbing  Relief  on  Contract—  "Election. " 

In  view  of  Shannon's  Code,  |  4439,  provid- 
ing that  whenever  the  facts  of  the  case  entitle 
plaintiff  to  sue  for  breach  of  contract,  or,  at  his 
election,  for  the  wrong  and  injury,  he  may  join 
statements  of  his  cause  of  action  in  both  forms, 
or  either,  bringing  suit  to  cancel  contract  for 
fraud  bars  later  suit  by  the  same  plaintiff  for 
breach  of  the  contract;  for  an  "election"  is  a 
voluntary  act  on  the  part  of  the  suitor  by  which 
he  chooses  between  two  or  more  remedies,  and 
such  choice  is  an  irrevocable  election  where 
the  suitor  has  fall  knowledge  of  the  facts  and  of 
his  rights  and  acts  free  from  fraud  or  imposition 
on  the  part  of  his  adversaries. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent.  Dig.  f§  1,  8,  18-16. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Election.] 

2.  Election  or  Remedies  «j=>9— Conotjbbent 
Remedies. 

Not  every  election  of  remedies  is  irrevocable, 
because  two  or  more  remedies  are  often  given 
to  redress  the  same  wrong,  and  are  therefore 
concurrent. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  {§  18-15.] 

3.  Election  or  Remedies  <8=»11— Mistake  as 
to  Remedt. 

An  election  is  not  irrevocable  in  cases  in 
which  the  wrong  remedy  is  elected,  because  in 
such  a  case  the  suitor  really  has  no  election  be- 
tween two  remedies,  although  he  may  have  er- 
roneously thought  that  he  had  the  first  remedy. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent.  Dig.  g  14.] 

4.  Election  or  Remedies  $=>9  —  Inconsist- 
ency of  Alternative  Remedies. 

Where  two  or  more  inconsistent  remedies 
are  given  which  depend  on  inconsistent  facts, 
and  which  must  result  in  the  suitor's  assuming 
a  position  inconsistent  with  the  position  which 
he  must  afterwards  assume  to  prosecute  the  al- 
ternative remedy,  an  election,  deliberately  made 
with  full  knowledge  of  the  facts  and  without 
fraud  or  imposition  on  the  part  of  bis  adversary, 
works  a  judicial  estoppel  whether  the  adver- 
sary  has  been  injured  thereby  or  not ;  for  courts 
will  not  permit  suitors  to  solemnly  affirm  that  a 
given  state  of  facts  exists  from  which  they  are 
entitled  to  particular  relief,  and  then  afterwards 
affirm,  or  assume,  that  a  contrary  state  of  facts 
exists  from  which  they  are  entitled  to  inconsist- 
ent relief. 

[Ed.  Note. — For  other  cases,  see  Election  of 
Remedies,  Cent.  Dig.  §{  13-15.] 

5.  Pleading  <j=»238(5)  —  Amendment  —  Time 
or  Amendment. 

Where  plaintiff's  case  is  dismissed  by  order 
allowing  amended  declaration  within  a  certain 
time,  an  amended  declaration  filed  after  such 
time  may  be  stricken;  since  plaintiff  could  ac- 
quire a  status  in  court  subsequent  to  such  dis- 
missal only  by  permission  of  the  trial  judge  and 
upon  the  conditions  prescribed  by  him. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S  624%.] 


6.  Pleading  «=>238(5)— Amendment— "Nunc 

Pbo  Tunc  Obder." 
Nor  in  such  case  could  plaintiff  file  the 
amended  declaration  nunc  pro  tunc,  since  a 
"nunc  pro  tunc  order"  can  only  be  made  when 
the  thing  ordered  has  previously  been  allowed, 
but  by  inadvertence  has  not  been  entered,  and  it 
applies  only  to  orders  of  court  and  never  to  ac- 
tion of  counsel. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §  238(5). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Nunc  Pro  Tunc.] 

Williams,  J.,  dissenting. 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  Mollle  E.  Grizzard  against  A  R. 
Flte  and  others.  Judgment  for  defendant  was 
affirmed  by  Court  of  Civil  Appeals,  and  plain- 
tiff brings  certiorari.  Petition  denied. 

Laurent  Brown,  R.  L.  Sadler,  and  R.  A. 
Goodman,  all  of  Nashville,  for  plaintiff. 
Pitts  &  McConnlco,  of  Nashville,  for  defend- 
ant Flte. 

IiANSDEN,  3.  This  case  is  before  us  up- 
on petition  for  certiorari  to  the  Court  of  Civil 
Appeals.  The  case  presented  by  the  petition 
is  as  follows: 

The  suit  was  brought  by  Mollle  E.  Qrizzard 
against  the  defendants  to  recover  damages 
for  breach  of  contract  The  defendants  plead 
in  abatement  in  substance,  that  before  the 
bringing  of  the  present  suit  the  plaintiff 
herein  had  filed  a  bill  In  the  chancery  court 
of  Davidson  county  to  cancel  and  rescind  the 
same  contract  for  fraud.  The  plaintiff  de- 
murred to  this  plea,  the  demurrer  was  over- 
ruled, and  the  suit  dismissed;  but  it  was  pro- 
vided in  the  order  of  the  court  that  the 
plaintiff  might  have  ten  days  thereon  "within 
which  to  prepare  and  file  or  enter  her  motion 
to  amend  her  declaration  and  to  give  defend- 
ants' counsel  notice  thereof  and  furnish  copy 
of  the  proposed  amendment  to  such  counsel, 
and,  if  such  notice  be  not  given  and  copy  fur- 
nished within  that  time,  this  suit  will  stand 
abated  and  dismissed  at  the  cost  of  the  plain- 
tiff." One  day  after  the  ten  days  allowed 
had  elapsed,  plaintiff  filed  her  amended  dec- 
laration averring  fraud  and  deceit  Upon 
motion  of  defendants,  this  amended  declara- 
tion was  stricken  from  the  files.  Plaintiff 
then  moved  to  be  allowed  to  file  the  amended 
declaration  "nunc  pro  tunc,"  which  was  de- 
nied. An  appeal  was  taken  to  the  Court  of 
Civil  Appeals,  and  that  court  affirmed  the 
action  of  the  trial  judge. 

The  suit  to  cancel  the  contract  for  fraud 
necessarily  affirmed  that  the  contract  did 
not  exist  at  the  time  the  suit  was  brought, 
and  that  because  of  the  fraud  alleged  in  the 
bill,  It  never  existed.  The  suit  in  the  present 
case  for  damages  for  breach  of  the  contract 
necessarily  assumes  that  the  contract  does- 
exist,  that  the  defendant  has  breached  It 
and  that  plaintiff  has  suffered  damages  there- 
by. The  difference  between  the  two  suits  la 
substantial  and  not  normal  merely. 
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[1]  No  question  has  been  made  but  what  i 
the  two  remedies  sought  by  plaintiff  are  in- 
consistent, and  that  she  bad  her  election  to 
waive  the  fraud  and  stand  by  the  contract, 
or  to  insist  upon  the  fraud  and  proceed  out- 
side of  the  contract  There  has  been  some 
doubt,  and  there  is  an  apparent  disagreement 
in  the  authorities,  as  to  whether  the  mere 
bringing  of  the  suit  in  the  chancery  court  re- 
ferred to  was  an  Irrevocable  election.  But 
when  the  nature  of  an  election  Is  considered 
and  the  doctrine  of  courts  of  equity  respect- 
ing election  of  remedies  is  held  in  view,  we 
think  there  can  be  no  reasonable  doubt  but 
what  the  bringing  of  the  suit  to  cancel  the 
contract  for  fraud  was  a  judicial  estoppel. 
An  "election"  is  a  voluntary  act  upon  the 
part  of  the  suitor  by  which  he  chooses  be- 
tween two  or  more  remedies.  In  order  for 
the  election  to  be  Irrevocable,  the  remedies 
must  be  inconsistent,  and  the  suitor  must 
have  full  knowledge  of  the  facts  and  of  his 
rights  and  act  free  from  fraud  and  imposi- 
tion upon  the  part  of  his  adversaries.  Shan- 
non's Code,  i  4439;  Fowler  v.  Bank,  113  N.  Y. 
450,  21  N.  B.  172,  4  L.  R.  A.  145,  10  Am.  St. 
Rep.  479. 

[2]  Not  every  election  of  remedies  Is  irrev- 
ocable, because  two  or  more  remedies  are 
often  given  to  redress  the  same  wrong,  and 
are  therefore  concurrent.  Machine  Co.  v. 
Owlngs,  140  N.  C.  503,  53  S.  B.  346,  6  Ann. 
Oas.  211;  Mizell  Live  Stock  Co.  v.  McCaskill 
Co.,  62  Fla.  239,  56  South.  391,  Ann.  Cas. 
1913D,  1197. 

[3, 4]  Neither  is  an  election  Irrevocable  in 
cases  in  which  the  wrong  remedy  is  elected, 
because  in  such  a  case  the  suitor  really  has 
no  election  between  two  remedies.  He  may 
have  erroneously  thought  that  be  had  the 
first  remedy.  Zimmerman  v.  Robinson,  etc, 
Co.,  128  Iowa,  72,  102  N.  W.  814,  6  Ann.  Cas. 
960;  Fuller  v.  Harter,  110  Wis.  80,  85  N.  W. 
698,  53  L.  R.  A.  603,  84  Am.  St  Rep.  867; 
Montlake  Coal  Co.  v.  Chattanooga  Company, 
Ltd.,  198  S.  W.  — ,  this  term.  But  In  cases 
where  two  or  more  inconsistent  remedies  are 
given,  which  depend  upon  inconsistent  facts, 
and  which  must  result  in  the  suitor  assuming 
a  position  inconsistent  with  the  position 
which  he  must  afterwards  assume  to  prose- 
cute the  alternative  remedy,  an  election,  de- 
liberately made  with  full  knowledge  of  the 
facts  and  without  fraud  or  imposition  upon 
the  part  of  his  adversary,  works  a  Judicial 
estoppel  whether  the  adversary  has  been  in- 
jured thereby  or  not.  The  rationale  of  the 
doctrine  1b  that  courts  will  not  permit  suit- 
ors to  solemnly  affirm  that  a  given  state  of 
facts  exists  from  which  they  are  entitled  to 
particular  relief,  and  then  afterwards  af- 
firm, or  assume,  that  a  contrary  state  of  facts 
exists  from  which  they  are  entitled  to  incon- 
sistent relief. 

This  court  has  so  adjudged  in  numerous 
cases.  In  Watkins  v.  Watkins,  7  Terg.  283, 
it  was  held  that  by  filing  a  bill  for  dower 


■  and  distribution,  a  widow  elected 'thereby  to 
take  the  latter,  and  thus  abandoned  the  pro- 
vision in  a  deed  of  trust  for  her  support  and 
maintenance  given  by  the  husband  upon  a 
separation  agreement  The  court  said: 

"By  her  .suit  for  dower  and  distribution,  Mrs. 
Watkins  has  abandoned  all  claim  to  any  benefit 
under  the  provision  made  for  her  use  by  the  cov- 
enant of  1825.  1  Eq.  Ca.  Ab.  218;  Cro.  E.  128. 
This  she  bad  the  right  to  do  after  becoming 
discovert.  From  the  covenant,  it  is  clear  she  is 
not  entitled  to  both.  This  suit  is  a  conclusive 
election  to  abandon  the  articles." 

In  Parham  v.  Parbam  et  al.,  6  Humph.  287, 
It  was  held  that  a  suit  for  dower  and  dis- 
tribution by  a  widow  after  the  death  of  her 
husband  is  an  election  to  abandon  the  provi- 
sions of  a  marriage  settlement  made  by  the 
husband  in  his  lifetime  in  lieu  of  mainte- 
nance, dower,  and  distribution,  and  that  the 
bringing  of  the  suit  for  dower  and  distribu- 
tion was  a  conclusive  and  irrevocable  elec- 
tion. The  court  said: 

"We  are  therefore  of  opinion  with  the  chancel- 
lor that  the  complainant,  Sarah  Parham,  cannot 
claim  under  the  deed,  and  against  the  estate 
both,  but  must  elect  between  them,  and  that,  as 
she  has  by  this  her  suit  elected  to  take  her  dow- 
er and  distributive  share  of  the  estate,  she  must 
account  for  the  property  conveyed  in  the  deed 
which  has  not  been  expended  for  her  support 
and  maintenance  during  her  coverture." 

In  O'Bryan  v.  Glenn  Bros.,  91  Tenn.  106, 17 
S.  W.  1080,  30  Am.  St  Rep.  862,  It  was  held 
that  the  filing  of  a  bill  by  the  beneficiary  in 
a  deed  impeaching  the  deed  as  fraudulent  la 
such  an  unequlvocable  and  decisive  act  on 
his  part  as,  when  done  with  full  knowledge 
of  the  facts,  works  an  estoppel  upon  him. 

"The  defendants  could  elect  to  take  under  the 
assignment,  or  they  might  renounce  the  same 
and  attack  the  assignment ;  but  a  creditor  can- 
not be  permitted  to  assail  and  claim  under  an 
assignment.  It  has  been  held  by  this  court,  and 
it  is  sustained  by  all  the  authorities,  that  any 
distinct  and  unequivocal  act  of  renunciation  of 
the  benefits  of  a  deed  by  any  of  the  creditors  in- 
tended to  be  benefited  will  operate  against  any 
further  claims  under  the  deed.  •  *  *  It  is 
further  insisted  that  complainants  in  this  case 
suffered  no  loss  or  injury  to  their  rights  or  in- 
terest by  the  filing  of  toe  attachment  bill  and 
the  attaching  of  the  assigned  property,  and 
therefore  they  are  not  estopped  to  assert  their 
rights  under  the  deed  of  assignment  Bigelow 
on  Estoppel  (5th  Ed.)  573,  says:  The  election, 
if  made  with  knowledge  of  the  facts,  is  in  itself 
binding;  it  cannot  be  withdrawn  without  due 
consent,  although  it  may  not  have  been  acted 
upon  by  another  by  any  change  of  position.' 
Herman,  in  his  work  on  Estoppel  and  Res  Ju- 
dicata (1177,  edition  of  1886),  sayB:  'One  en- 
titled to  a  benefit  under  an  instrument,  whether 
it  be  a  will  or  any  contract,  if  he  claims  the 
benefits  of  such  instrument,  he  must  abandon 
every  right  the  assertion  whereof  would  defeat 
even  partially  the  provisions  of  the  instrument. 
A  party  cannot  occupy  inconsistent  positions, 
but  will  be  confined  to  his  election.'  In  [Louis- 
ville &  N.  B.  Turnpike  Co.  v.  Nashville  &  Ky. 
Turnpike  Co.]  2  Swan,  282,  it  is  said:  In  case 
of  election,  the  rule  is,  if  a  person  determines 
his  election,  it  shall  be  forever  determined.' " 

In  Lockett  v.  Klnzell,  99  Tenn.  713,  42  S. 
W.  442,  the  foregoing  case  was  cited  with  ap- 
proval upon  the  point  herein  discussed. 
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In  Phillips  v.  RoQfcer,  134  Tenn.  466,  184 
S.  Wi,  14,  it  was  said: 

"The  doctrine  of  election  differs  from  that  of 
estoppel  in  pais,  in  that  an  election  in  order  to 
effectiveness  need  not  be  acted  on  by  the  other 
party  by  way  of  a  detrimental  change  of  his 
position,  provided  the  election  is  a  decisive  one." 

Our  cases  are  in  accord  with  the  current 
of  authority  In  other  Jurisdictions.  In  9  R. 
a  L.,  p.  060,  it  is  stated  that  an  election  of 
remedies  in  the  class  of  cases  under  discus- 
sion is  generally  considered  made  when  an 
action  has  been  commenced  on  one  of  the 
Inconsistent  remedies.  For  this  position 
many  authorities  are  cited  in  the  note,  hut 
the  author  of  the  article  referred  to  consid- 
ers that  the  more  reasonable  rule  is  in  op- 
position to  the  clear  weight  of  the  adjudi- 
cated cases.  For  this  statement  he  cites  a 
case  from  an  Inferior  appellate  court.  Reg- 
ister v.  Oarmichael,  169  Ala.  688,  63  South. 
799,  34  L.  R.  A.  (N.  S.)  300}  Commission  Co. 
v.  M.  P.  R.  Co.,  128  Mo.  344,  28  8.  W.  870, 
26  Ik  R.  A.  840,  47  Am.  St.  Rep.  675;  and 
the  notes  in  10  Am.  St.  Rep.  487,  and  18  I* 
R.  A.  91. 

In  15  Cyc.  259,  It  Is  stated  that  the  pre- 
ponderance of  authority  establishes  that  the 
mere  commencement  of  any  proceeding  to  en- 
force one  remedial  right  in  a  court  having 
Jurisdiction  thereof  is  such  a  decisive  act  as 
constitutes  a  conclusive  election,  barring  the 
subsequent  prosecution  of  inconsistent  re- 
medial rights. 

The  doctrine  is  well  stated  by  the  Supreme 
Court  of  Wisconsin  in  Rowell  v.  Smith,  123 
Wis.  510,  102  N.  W.  1,  8  Ann.  Oas.  773,  as 
follows: 

"Such  inconsistency  is  to  be  looked  for  in  the 
relation  between  the  parties  which  the  different 
remedies  suggest.  If  one  sues  for  damages  for 
breach  of  or  to  otherwise  recover  on  contract, 
corresponding  relations  are  necessarily  *  •  * 
implied  to  exist;  while  if,  growing  out  of  the 
same  transaction,  that  one  sues  to  recover  prop- 
erty parted  with  to  [another]  on  contract,  a 
termination  of  contract  relations  by  rescission  is 
suggested.  In  one  case,  a  subsisting  contract  is 
assumed  or  alleged ;  in  the  other,  absence  there- 
of is  necessary. 

The  Supreme  Judicial  Court  of  Massachu- 
setts in  Connihan  v.  Thompson,  111  Mass. 
270,  stated  the  doctrine  thus: 

"The  defense  of  waiver  by  election  arises 
where  the  remedies  are  inconsistent;  as  where 
one  action  is  founded  on  an  affirmance,  and  the 
other  upon  the  disaffirmance  of  a  voidable  con- 
tract, or  sale  of  property.  In  such  cases  any 
decisive  act  of  affirmance  or  disaffirmance,  if 
done  with  knowledge  of  the  facts,  determines  the 
legal  rights  of  the  parties  once  for  all.  The  in- 
stitution of  a  suit  is  such  a  decisive  act;  and 
if  its  maintenance  necessarily  involves  an  elec- 
tion to  affirm  or  disaffirm  a  voidable  contract  or 
sale,  or  to  rescind  one,  it  is  generally  held  to 
be  a  conclusive  waiver  of  inconsistent  rights, 
and  thus  to  defeat  any  action  subsequently 
brought  thereon." 

Robb  v.  Vos,  155  U.  S.  43,  15  Sup.  Ct.  14, 
39  L.  Ed.  63,  reviews  a  great  number  of  cas- 
es from  that  court,  as  well  as  the  highest 
courts  of  several  of  the  states,  and  concludes 
as  follows: 


"The  rale  established  by  these  cases  is  that 

any  decisive  act  by  a  party,  with  knowledge  of 
his  rights  apd  of  the  facts,  determines  his  elec- 
tion in  the  case  of  inconsistent  remedies,  and 
that  one  of  the  most  unequivocal  methods  of 
showing  ratification  of  an  agenfs  act  is  the 
bringing  of  an  action  based  upon  such  an  act" 

See  Kinney  v.  Klernan,  49  N.  X.  164 ;  Mol- 
ler  v.  Tuska,  87  N.  X.  166;  Farwell  v. 
Myers,  59  Mich.  179,  26  N.  W.  328;  Acer  v. 
Hotchklss,  97  N.  X.  395;  and  the  English 
cases  cited  in  10  Am.  St.  Rep.  487,  supra; 
Sanger  v.  Wood,  3  Johns.  Ch.  (N.  X.)  416; 
Lloyd  v.  Brewster,  4  Paige  (N.  X.)  537,  24 
Am.  Dec.  88;  Bulkley  v.  Morgan,  46  Conn. 
393;  O'Donald  v.  Constant,  82  Ind.  212; 
Bank  v.  Commission  Co.,  198  111.  232,  64 
N.  E.  1097;  Theusen  v.  Bryan,  113  Iowa, 
496,  85  N.  W.  802 ;  Lowenstein  v.  Glass,  48 
La.  1422,  20  South.  890;  Bohanan  v.  Pope, 
42  Me.  93;  Thomas  v.  Watt,  104  Mich.  201, 
62  N.  W.  345;  Conrow  v.  Little,  115  N.  X. 
387,  22  N.  E.  346,  5  L.  B.  A.  693;  Ludington 
v.  Patton,  111  Wis.  208,  86  N.  W.  571;  Clau- 
sen v.  Head,  110  Wis.  405,  85  N.  W.  1028,  87 
Am.  St  Rep.  933;  In  re  Garver,  176  N.  X. 
386,  68  N.  E.  667. 

Hence  we  hold  that  the  bringing  of  the 
former  suit  alleging  that  the  contract  was 
procured  by  fraud  is  a  bar  to  the  present 
suit  and  the  plea  was  properly  sustained. 

[f]  As  Been  from  the  statement  of  the 
case,  the  trial  Judge  struck  from  the  flies  the 
amended  declaration.  In  addition  to  the 
reasons  stated  heretofore,  he  was  manifestly 
correct  in  this  holding,  because  the  order 
allowing  the  amendment  prescribed  the  time 
in  which  it  should  be  made  and  the  plaintiff 
did  not  comply  with  this  order.  It  must  be 
remembered  that  the  plaintiff's  case  had 
been'  dismissed,  and  she  only  acquired  a 
status  in  court  subsequently  thereto  by  per- 
mission of  the  trial  Judge,  and  upon  the  con- 
ditions prescribed  by  him. 

[(]  The  application  to  file  the  amended 
declaration  "nunc  pro  tone"  was  a  misconcep- 
tion, a  "nunc  pro  tunc  order"  can  only  be 
made  when  the  thing  ordered  has  previously 
been  allowed,  but  by  Inadvertence  has  not 
been  entered.  It  applies  only  to  orders  of 
court,  and  never  to  action  of  counsel. 

The  petition  is  denied. 

WILLIAMS,  J.  (dissenting).  The  opinion 
of  the  majority  rules  a  point  which  was 
argued  In  the  case  of  Montlake  Coal  Com- 
pany v.  Chattanooga,  Limited,  193  S.  W. 
— ,  but  -which  was  pretermitted  in  the  de- 
cision. However,  in  my  investigation  of  that 
case,  and  in  preparing  the  opinion  of  the 
court  therein,  as  well  as  the  opinion  in  the 
recent  case  of  Phillips  v.  Hooker,  134  Tenn. 
457,  184  S.  W.  12,  I  reached  the  conclusion 
that  the  true  rule  was  contrary  to  the  one 
adopted  by  the  majority  on  the  question  as 
to  when  an  election  of  remedies  becomes  an 
Irrevocable  one.  A  reinvestigation  made 
in  this  case  serves  but  to  confirm  that  view. 

No  doubt,  the  rule  announced  in  the  major- 
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Ity  opinion  may  be  supported  by  numerous 
decisions  In  other  Jurisdictions  apt  on  the 
immediate  point;  but  In  my  opinion  the 
greater  number  of  recent  cases  lay  down  a 
contrary  doctrine,  which  I  conceive  to  be  the 
better  one.  Just  as  the  earlier  rule  Is  being 
pared  down  or  discarded  in  some  of  the 
other  Jurisdictions,  it  so  happens  that  this 
court  for  the  first  time  Is  to  pass  upon  the 
question;  and  in  doing  so  we  adopt  that 
earlier  rule  and,  In  my  view,  turn  away  from 
the  Juster  one  that  Is  fast  being  accepted 
in  other  Jurisdictions,  and  must  finally  pre- 
vail. 

The  doctrine  of  the  election  of  remedies 
appears  to  be  in  a  stage  of  flux.  Three 
phases  of  doctrine  have  contended  for  para- 
mountcy.  One  of  .these  is  that  adopted  by 
the  majority;  another  announces  that,  in 
certain  types  of  cases  at  least,  an  election  of 
remedies  does  not  necessarily  become  conclu- 
sive even  at  the  time  favorable  Judgment  is 
taken  by  the  complainant ;  and  the  third  line 
holds  to  the  middle  ground  that  the  mere 
bringing  of  suit  on  one  remedy  is  not  a  de- 
cisive act  of  election,  and  that  the  suit  does 
not  become  such,  prior  to  Judgment,  unless 
some  benefit  is  taken  by  the  complainant 
or  some  detriment  is  suffered  by  the  adver- 
sary party. 

It  is  believed  that  much  of  the  difficulty, 
leading  to  variant  decisions,  Is  due  to  a  fail- 
ure in  Instances  to  take  a  distinction  be- 
tween an  election  of  rights  or  remedial  rights, 
on  the  one  hand,  and  an  election  of  remedies 
on  the  other.  Herein,  it  seems  to  me,  is 
the  fundamental  error  in  the  majority's  opin- 
ion in  this  case.  All  the  Tennessee  cases 
cited,  Including  Phillips  v.  Booker,  and  also 
the  case  of  Bobb  y.  Voss,  156  U.  S.  43,  15 
Sup.  Ct  4,  39  L.  Ed.  63,  Involve  elections 
made  as  between  remedial  rights;  and  in 
such  cases  the  true  rule  is  that  the  election  in 
order  to  conclusive  effectiveness  need  not  be 
acted  on  by  the  other  party  by  way  of  a 
detrimental  change  of  position.  This  is  by  no 
means  true  in  cases  that  Involve  the  elec- 
tion of  mere  remedies. 

"Election  of  remedial  rights"  is  a  choice  be- 
tween two  inconsistent  substantive  rights, 
either  of  which  may  be  asserted  at  the  voli- 
tion of  the  chooser  alone,  who,  however,  can- 
not enjoy  the  benefit  of  both.  Such  an  elec- 
tion goes  not  to  form  but  to  substance,  af- 
fecting some  right  or  title  selected.  Such 
choice  perforce  discards  the  alternative  in- 
consistent right  or  claim.  A  good  example 
Is  that  given  In  the  first  of  our  cases  cited  in 
the  prevailing  opinion,  Watkins  v.  Watkins, 
7  Yerg.  (16  Tenn.)  283 — an  election  made  by 
a  widow  to  take  dower  as  a  right  given  by 
statute,  which  operates  an  abandonment  of 
the  right  to  a  provision  made  for  her  in  an 
instrument  independent  of  the  statute. 

An  "election  of  remedies,'  or  of  forme  of 
'action  or  procedure,  does  not  involve  choice 
as  between  two  existing  substantive  rights. 
A  form  of  action  or  remedy  Is  but  a  means 


of  administering  Justice,  rather  than  an  end 
In  itself.  In  the  instant  case,  the  suit  to  re- 
scind should  be  considered  as  a  tentative  ap- 
peal to  the  court  for  relief  by  way  of  having 
the  court  through  orderly  processes  declare 
the  result — rescission — and  so  long  as  the 
pursuit  of  that  form  of  action  did  not  ad- 
vantage the  complainant  or  prejudice  his  op- 
ponent, in  respect  of  his  estate  or  defense, 
the  suitor  ought  not  to  be  precluded  from  dis- 
missing and  suing  on  the  contract.  The 
knife  that  severs  the  cord  that  binds  the 
parties  in  contractual  relationship,  on  a  re- 
scission, Is  in  such  case  to  be  wielded  by  the 
court — when  it  comes  to  pass  judgment  Un- 
til Judgment  passes  or  detriment  is  worked, 
it  seems  to  be  the  juster  conception  that  the 
complainant  may  voluntarily  dismiss  and 
turn  to  another  remedy. 

The  difference  here  contended  for  is  recog- 
nized in  a  number  of  cases,  and  enforced 
without  open  recognition  or  formulation  in 
many  others. 

The  writer  of  a  note  appended  to  the  cose 
of  Register  v.  Carmlchael,  34  L.  R,  A.  (N.  S.) 
309,  in  which  the  cases  are  collated,  after  ad- 
verting to  the  conflict  in  the  decisions, 
states  that  the  weight  of  authority  appears 
to  be  to  the  effect  that  an  election  of  reme- 
dies to  be  conclusive,  precluding  another 
choice,  must  be  efficacious  to  some  extent 
at  least;  and  that: 

"  The  mere  bringing  of  a  suit  is  not  deter- 
minative of  the  right.  The  party  against  whom 
the  estoppel  is  pleaded  must  have  received  some 
benefit  under  his  election,'  or  have  caused  some 
detriment  to  the  other  party.  •  *  • 

"In  considering  this  question,  some  courts 
seem  to  have  made  a  distinction  between  incon- 
sistent rights  and  inconsistent  remedies.  That 
is,  two  or  more  inconsistent  remedies  may  be 
founded  upon  one  and  the  same  right  *  *  * 
In  cases  of  this  kind  it  seems  clear  that  the 
mere  bringing  of  one  form  of  action  does  not  op- 
erate as  a  conclusive  election  which,  prior  to 
judgment  will  bar  another  form  of  action,  as 
the  rights  and  obligations  of  the  parties  are  not 
changed  by  the  mere  institution  of  one  of  such 
actions.  "So  right  or  title,  but  only  a  remedy, 
is  selected,  and  until  judgment  there  is  no  bar 
to  a  change  of  remedy.'  " 

While  I  am  of  opinion  that  what  is  said 
by  this  writer  in  regard  to  the  weight  of 
authority  may  be  doubted,  I  am  equally  of 
opinion  that  the  majority  of  the  later  and 
better  reasoned  cases  is  in  accord  with  the 
view  he  expresses. 

In  9  R.  O.  L.  p.  960,  where  is  to  be  found 
the  latest  restatement  of  the  doctrine  In 
text  form,  it  is  said: 

"Some  courts  go  so  far  sb  to  say  that  in 
such  cases  the  choice  of  a  remedy  once  made 
cannot  be  withdrawn  or  reconsidered,  though 
no  advantage  has  been  gained  nor  injury  done 
by  the  choice,  and  no  injury  would  be  dene  by 
setting  the  choice  aside.  But  the  more  reason- 
able rule  is  that  the  mere  bringing  of  an  action 
which  has  been  dismissed  before  judgment,  and 
in  which  no  element  of  estoppel  in  pais  has 
arisen,  that  is,  where  no  advantage  has  been 
gained  or  no  detriment  has  been  occasioned,  is 
not  an  election"— that  is  to  say,  no  irrevocable 
election. 
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Knowlton,  J.,  In  the  case  of  Miller  v.  Hyde, 
161  Mass.  472,  37  N.  XL  760,  25  L.  R.  A.  42. 
42  Am.  St  Hep.  424,  Involving  trover  and 
later  replevin,  said: 

"The  principal  question  In  cases  of  this  kind 
is:  At  what  stage  of  the  proceeding  shall  the 
owner  be  deemed  to  have  made  bis  election  that 
binds  him?  On  principle,  and  as  a  general  rule, 
he  should  be  bound  by  the  election  he  makes, 
if  in  making  it  he  goes  so  far  as  to  affect  the 
rights  or  interests  of  the  other  party.  It  would 
be  unjust,  when  he  may  proceed  only  in  one 
or  the  other  of  two  opposite  directions,  that  he 
should  go  forward  in  one  direction  in  such  a 
way  as  materially  to  affect  the  other  party,  and 
then  turn  backward  and  go  on  in  the  other,  and 
compel  his  adversary  to  satisfy  him  in  a  differ- 
ent way." 

The  role  adopted  by  the  majority  is  likely 
to  result  in  hardships.  To  the  demonstration 
of  this  fact  in  other  Jurisdictions  is  due 
the  modification  of  the  doctrine  by  recent  de- 
cisions. The  rale  announced  holds  to  a  cold 
formula  of  the  law  that  is  rigid,  and  unvital- 
ised  by  the  quickening  influence  of  equitable 
principles;  one  that  stands  In  need,  In  the 
development  of  Jurisprudence,  of  ameliora- 
tion, so  as  to  reach  substantial  Justice,  and 
not  mere  metaphysical  Justice. 

In  the  prevailing  opinion,  as  well  as  In 
the  Montlake  Case,  it  Is  recognised  that  If 
the  first  remedy  is  pursued  under  a  mistaken 
notion,  on  the  part  of  the  suitorr  that  it  ex- 
isted, whereas  only  one,  and  that  the  other, 
remedy  really  existed,  he  is  not  concluded. 
It  may  well  be  asked:  What  kind  of  a  mis- 
take? One  of  fact  or  one  of  law?  If  the  lat- 
ter or  both,  then  the  entire  contention  seems 
to  me  to  be  yielded.  If  the  mistake  referred 
to  be  one  In  respect  to  legal  effect  or  of  law, 
why  should  the  suitor  be  held  concluded  by 
his  first  choice,  when  he  would  not  be  in 
case  he  were  misled  only  In  respect  to  the 
underlying  facts? 

In  Standard  Oil  Co.  v.  Hawkins,  74  Fed. 
395.  20  0.  C.  A  468,  33  L.  R.  A  789,  this 
phase  Is  discussed: 

"The  question  is,  therefore,  whether,  and  un- 
der what  circumstances,  a  party  may  be  reliev- 
ed from  an  ill-advised  election  of  a  remedy, 
when  the  election  was  made  in  ignorance  that  a 
better  remedy  was  permitted  by  the  law.  It  is 
one  thing  whether  a  contract  will  be  reformed 
because  entered  into  through  ignorance  and  mis- 
take of  the  law  by  one  party,  and  quite  another 
and  different  thing  whether  one  may  be  relieved 
from  an  improvident  election  of  a  remedy  occur- 
ring through  his  ignorance  of  possessing  a  bet- 
ter remedy.  'Election,'  says  Dyer,  'is  the  inter- 
nal, free,  and  spontaneous  separation  of  one 
thing  from  another,  without  compulsion,  consist- 
ing in  the  mind  and  will.'  Bullock  v.  Burdett, 
3  Dyer,  281.  That  designed  selection  cannot  oc- 
cur if  the  party  be  ignorant  of  his  rights.  He 
cannot  deliberately  select  one  of  two  or  more 
remedies  if  he  know  of  but  one  to  which  he  is 
entitled.  Therefore  it  is,  as  stated  by  Kerr, 
that  'an  election  made  by  a  party  under  a  mis- 
take of  facts,  or  a  misconception  as  to  his  rights, 
is  not  binding  in  equity.  In  order  to  constitute 
a  valid  election,  the  act  must  be  done  with  a 
full  knowledge  of  the  circumstances  of  the  case, 
and  the  right  to  which  the  person  put  to  his  elec- 
tion was  entitled.'  Kerr,  Fraud  ft  Mistake 
(Am.  Ed.,  notes  by  Bump)  453.  Of  course,  the 
assertion  by  the  appellant  of  a  general  claim 
against  the  bank  was,  in  a  sense,  inconsistent 


with  its  assertion  of  right  to*  pursue  the  pro- 
ceeds of  the  drafts ;  and  it  cannot  be  allowed  to 
shift  its  position,  if  the  change  would  impose 
detriment,  in  a  legal  sense,  upon  the  opposing 

Sarty.  It  would  then  be  estopped  by  its  eon- 
net  But  if  there  be  no  estoppel,  if  no  in- 
jury has  resulted  from  the  remedy  pursued, 
to  deny  one  the  right  to  change  position  would 
be  to  say  that  a  litigant  must  in  the  first  in- 
stance, and  at  his  peril,  elect  his  remedy,  and 
that  he  may  thereafter  pnrsne  no  other,  al- 
though the  law  affords  him  a  better  one,  which, 
through  ignorance  or  misconception,  he  had  fail- 
ed to  adopt,  notwithstanding  his  opponent  has 
suffered  no  detriment  from  the  mistaken  course 

Jiursued.  We  do  not  understand  the  law  to 
ustify  so  harsh  a  rule.  *  •  •  We  under- 
stand this  to  be  the  rule  established,  whether 
the  mistake  may  be  deemed  a  mistake  of  law 
or  a  mistake  of  fact  Pom.  Eq.  Jur.  512; 
Wells,  F.  ft  Co.  v.  Robinson,  18  Cal.  134;  Ward 
v.  Ward,  134  UL  417  [25  N.  B.  10121;  Beck- 
er v.  Walworth,  46  Ohio  St.  178,  12  N.  E.  1 ; 
Jobnson-Brinkman  Commission  Co.  v.  Central 
Bank,  116  Mo.  558  [22  8.  W.  813,  88  Am.  St. 
Rep.  615];  Nysewander  v.  Lowman,  124  Ind. 
584  (24  N.  E.  3551:  Woodburn's  Estate,  Mc- 
MannU's  Appeal,  138  Pa.  606  [21  AtL  16]; 
Macknet  v.  Macknet,  29  N.  J.  Eq.  54." 

See  Blerce  v.  Hutcbins,  205  U.  S.  840,  27 
Sup.  Ct  524,  51  L.  Ed.  828,  where  the  mis- 
take was  one  of  law,  and  where  the  first 
step  taken  by  the  suitor  is  referred  to  as  "a 
strictly  unilateral  act,  not  as  an  offer  to 
which  an  assent  might  be  presumed."  The 
claim  there  made  was  that  the  institution  of 
proceedings  to  enforce  a  materialman's  lien 
precluded  the  latter  assertion  of  a  title  re- 
tained to  the  material  sold.  The  court  said: 

"If  a  lien  bad  been  established  by  judgment 
or  decree,  the  title  would  be  gone  by  force  of 
an  adjudication  inconsistent  with  its  contin- 
uance. But  the  assertion  of  a  lien  by  one  who. 
has  title,  so  long  as  it  is  only  an  assertion  and 
nothing  more,  is  merely  a  mistake." 

The  decision  last  cited  I  understand  to 
proceed  upon  the  same  principle  that  under- 
lies the  one  reached  and  declared  In  the  case 
of  Standard  Oil  Co.  v.  Hawkins,  supra,  by 
the  Circuit  Court  of  Appeals,  which  last- 
named  case  is  referred  to  by  the  majority  as 
one  of  "an  Inferior  appellate  court"  If  that 
opinion,  however,  lacks  anything  In  the  way 
of  authority  beyond  the  authority  afforded  by 
sound  reason  and  wise  judicial  policy,  that 
lack  is  supplied  by  a  court  of  the  highest 
authority  In  Blerce  v.  Hutcbins,  unless  I  fail 
in  my  analysis  of  the  latter  case. 

In  passing,  It  may  be  remarked  that  the 
reasoning  in  the  Blerce  Case  also  vindicates 
what  was  Indicated  In  the  Montlake  Case: 
That  a  mistake,  whether  of  fact  or  law,  may 
not  be  retrieved  by  a  change  of  remedies,  aft- 
er Judgment  or  after  the  accruing  of  some 
detriment  to  the  one  proceeded  against 

If  the  rule  be  as  held,  then  an  Intending 
litigant  should  be  as  solicitous  to  have  a 
good  pleader  employed  to  bring  his  suit  as 
he  is  to  have  his  cause  of  quarrel  just  A 
meritorious  cause  of  action  may  fall  by  rea- 
son of  a  misstep  in  procedure,  and  because 
the  court  Is  unable  to  aid  In  a  retrieve;  the 
court  having  tied  its  own  hands. 

I  am  reminded  by  the  fate  of  this  suit  of 
a  bit  of  negro  folk-lore  that  gave  at  least 
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one  child's  brain  no  little,  worry:  If  you 
dance  on  Sunday,  be  sure  not  to  cross  your 
legs,  for  If  you  do  you're  In  danger  of  the 
fires  of  torment  Grizzard  assayed  to  play 
the  role  of  litigant,  but  crossed  his  remedies 
and  finds  himself  cast  into  utter  darkness 
where  between  his  walls  he  may  exercise 
himself  by  gnashing  his  teeth. 

Believing  that  the  majority's  decision  on  so 
Important  a  matter  is  a  step  backward  in- 
stead of  forward,  it  has  seemed  to  me  that 
a  statement  of  the  grounds,  rather  than  the 
mere  recording,  of  dissent,  is  not  unwarrant- 
ed. 


STATE  ex  reL  ANDERSON  v.  DAUGHERTY. 
(Supreme  Court  of  Tennessee.   Feb.  10,  1917.) 

1.  Intoxicating  Liquors  «=»279  —  "Civil 
Contempt"- "Criminal  Contempt"— In- 
junction. 

A  charge  of  contempt  of  court  for  violating 
an  injunction  inhibiting  the  sale  of  intoxicat- 
ing liquors  as  a  nuisance  is  a  criminal  contempt, 
which  is  punitive  in  character  to  vindicate  the 
authority  of  the  law  and  of  the  court  as  an  or- 
gan of  society  and  which,  though  it  may  arise 
in  private  litigation,  raises  an  issue  between  the 
public  and  the  accused,  not  a  civil  contempt, 
which  is  a  proceeding  in  furtherance  of  the 
right  of  a  private  person  which  the  court  has 
determined  he  as  a  litigant  is  entitled  to. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  414. 

Citing  Words  and  Phrases,  First  and  Second 
Series,  Civil  Contempt;   Criminal  Contempt.] 

2.  Contempt  <S=>60(1,  3)  —  Criminal  Con- 
tempt—Deobee  of  Proof. 

In  cases  involving  criminal  contempts,  the 
defendant  is  presumed  to  be  innocent  and  must 
be  proved  to  be  guilty  beyond  a  reasonable 
doubt. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  81  183,  185-187.1 

3.  Contempt  <8=>66(7)— Criminal  Contempt- 
Appeal— Weight  of  Evidence, 

The  presumption  of  innocence  in  case  of 
criminal  contempt  obtains  only  in  the  trial  court, 
and  on  appeal  the  adverse  finding  below  raises  a 
presumption  of  guilt,  which  the  accused  must 
overcome  to  be  entitled  to  reversal  on  the  facta 
by  showing  that  the  preponderance  of  the  proof 
is  against  the  finding. 

'[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  »  232-237.] 

Certiorari  to  Court  of  Civil  Appeals. 

C.  W.  DaUgherty  was  convicted  for  violat- 
ing an  Injunction  In  a  nuisance  case  prohib- 
iting the  sale  of  intoxicating  liquors.  The 
conviction  was  reversed  by  the  Court  of  Civ- 
il Appeals,  and  the  State,  on  the  relation  of 
Anderson,  brings  certiorari.  Judgment  of 
Court  of  Civil  Appeals  reversed,  and  that  of 
the  Criminal  Court  affirmed. 

Geo.  M.  Thomas,  of  Nashville,  for  the 
State.  E.  F.  Langford  and  C.  K.  Hart,  both 
of  Nashville,  for  Daugherty. 

WILLIAMS,  X  Questions  arise  In  this 
case  In  regard  to  the  quantum1  of  proof  re- 
quired to  convict  one  of  contempt  of  court, 
and  to  reverse  a  judgment  of  conviction  on 


the  appeal  of  the  accused  to  an  appellate 

court, 

[1]  The  conviction  of  Daugherty  in  the 
court  below  was  one  for  the  violation  of  an 
Injunction  Issued  by  the  court  in  a  nuisance 
case  inhibiting  the  sale  of  intoxicating  liq- 
uors by  him  as  contemnor.  Acts  (Extra  Ses- 
sion) 1913,  c.  2,  p.  665. 

Contempts  are  of  two  kinds,  civil  and 
criminal.  A  "civil  contempt"  Is  one  where 
a  person  refuses  or  fails  to  comply  with  an 
order  of  court  in  a  civil  case;  and  punish- 
ment Is  meted  at  the  Instance  and  for  the 
benefit  of  a  party  litigant  The  proceeding 
is  in  furtherance  of  the  right  of  a  private 
person  which  the  court  has  determined  that 
he,  as  a  litigant,  is  entitled  to.  To  this  class 
of  contempts  belong  such  an  act  as  the  re- 
fusal to  pay  alimony,  as  ordered.  Unless 
special  elements  of  contumacy  appear,  such 
refusal  Is  looked  upon  as  a  resistance  of  the 
opposite  party,  and  not  the  court  itself.  If 
Imprisonment  be  ordered  It  is  remedial  and 
coercive  in  character,  having  relation  to 
the  compelling  of  the  doing  of  something  by 
the  contemnor  which  when  done  will  work 
his  discharge.  As  has  been  said,  in  such 
case  the  one  imprisoned  "carries  the  keys  to 
his  prison  in  his  own  pocket."  In  re  Nevltt 
117  Fed.  451,  54  O.  C.  A.  622. 

"Criminal  contempts,"  on  the  other  hand, 
are  punitive  in  character,  and  the  proceed- 
ing is  to  vindicate  the  authority  of  the  law, 
and  the  court  as  an  organ  of  society.  Such 
contempts,  while  they  may  arise  in  private 
litigation,  in  a  very  true  sense  "raise  an  is- 
sue between  the  public  and  the  accused." 
Gompers  v.  Buck  Stove,  etc.,  Co.,  221  U.  3. 
418,  81  Sup.  Ct  4Q2,  55  L.  Ed.  797,  34  L.  R. 
A.  (N.  S.)  874;  Clay  v.  Waters,  178  Fed. 
385,  101  C.  C.  A.  645,  21  Ann.  Cas.  897,  and 
note;  1  Words  and  Phrases  (Second  Series), 
715. 

The  contempt  under  review  was  peculiar- 
ly of  the  latter  kind;  and  the  proceeding  is 
one  quasi  criminal  In  character.  State  ex 
rel.  v.  Persica,  130  Tenn.  48,  168  S.  W.  1056. 

[2]  In  cases  Involving  criminal  contempts 
the  rule  is  that  the  defendant  is  presumed 
to  be  innocent  and  must  be  proved  to  be 
guilty  beyond  a  reasonable  doubt  Gompers 
v.  Buck  Stove,  etc.,  Co,  supra,  and  cases 
cited. 

[3]  We  think  the  error  of  the  Court  of 
Civil  Appeals  was  In  applying  this  rule  in 
the  weighing  of  the  evidence  on  the  trial  on 
appeal  in  that  court  The  presumption  of 
Innocence  in  such  a  case,  as  well  as  in  pros- 
ecutions for  crime,  obtains  only  in  the  trial 
court;  and  on  appeal  the  adverse  finding 
below  raises  a  presumption  of  guilt,  which 
the  accused  must  overcome,  in  order  to  a  re- 
versal on  the  facts,  by  showing  that  the  pre- 
ponderance of  the  proof  is  against  the  find- 
ing. Cooper  v.  State,  123  Tenn.  37,  138  S. 
W.  826,  and  cases  cited. 
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In  our  opinion  no  such  preponderance  is 
shown  on  the  record.  Writ  of  certiorari  Is 
granted ;  the  Judgment  of  the  Court  of  Civil 
Appeals  Is  reversed,  and  that  of  the  criminal 
court  affirmed. 


PAYTES  v.  STATE. 

(Supreme  Court  of  Tennessee.    Feb.  10,  1917.) 

Perjurt  <8=>33(8)— Sufficiency  of  Evidence. 

Evidence  merely  that  one's  testimony  before 
the  grand  jury  ana  on  a  trial  conflicted,  with- 
out evidence  as  to  which  was  false,  is  insufficient 
to  convict  of  perjury. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  {  123.] 

Appeal  from  Criminal  Court,  Davidson 
County;  A.  B.  Nell,  Judge. 

J.  Partes  was  convicted,  and  appeals.  Re- 
versed and  remanded. 

Chester  K.  Hart,  of  Nashville,  for  appel- 
lant 

Assistant  Attorney  General,  for  the  State. 

WILLIAMS,  J.  Plaintiff  In  error  was  con- 
victed of  perjury,  which  crime  Is  alleged  to 
have  been  committed  by  her  In  the  case  .of 
the  state  against  one  Henry  Flnley,  which  In- 
volved a  prosecution  for  the  Illegal  selling  of 
Intoxicating  liquors.  Paytes  was  Introduced 
by  the  state  in  that  case  and  relied  on  as 
the  witness  who  made  the  purchase  of  the 
liquor,  but  she  gave  testimony  denying  that 
she  had  done  so. 

The  foreman  of  the  grand  Jury,  before 
which  plaintiff  in  error  had  testified  when 
the  indictment  of  Flnley  was  found,  was 
called  as  a  witness  for  the  state  on  the  trial 
for  perjury,  and  he  stated  that  Paytes  had 
sworn  before  that  body  that  she  had  on  the 
occasion  In  question  bought  one-half  pint  of 
whisky  from  Flnley,  paying  therefor  38  cents. 

Is  guilt  of  perjury  sufficiently  established 
by  proof  of  such  contradictory  oaths  of  the 
accused? 

The  early  English  rulings  were  to  the  ef- 
fect that  an  accused  could  be  convicted  for 
perjury  upon  mere  proof  of  the  fact  that  he 
had  made  contradictory  statements  under 
oath.  In  Rex  v.  Hook,  8  Cox  O.  a  5,  Pol- 
lok,  C.  B.,  said  : 

"There  is  no  doubt  that  what  may  be  called 
the  common-sense  conclusion  is,  that  if  a  man 
deliberately  and  willfully  on  one  occasion  swore 
that  it  was  so,  and  on  another  occasion  delib- 
erately swore  that  it  was  not  so,  no  doubt  he 
must  have  been  guilty  of  perjury  on  one  or  the 
other  occasion." 

This  rule  was  approved  by  Justices  Yates, 
Wilmot,  and  Aston,  and  by  Lord  Mansfield; 
but  later  cases  in  that  jurisdiction  announce 
and  enforce  the  contrary  view.  Reg.  v. 
Wheatland,  8  C.  ft  P.  238,  34  E.  C.  U  368; 
Reg.  Hughes,  1  C.  ft  K.  519,  47  B.  0.  L. 
S19. 

In  this  country  the  New  York  courts  bold 
to  the  earlier  English  doctrine,  that  where 
the  same  person  has  by  opposite  oaths  as- 


serted and  denied  the  same  fact,  the  proof 
of  one  should  be  sufficient  to  establish  the 
falsity  of  the  other.  People  v.  Burden,  9 
Barb.  (N.  Y.)  467;  People  v.  Doody,  172  N. 
Y.  165,  64  N.  E.  807. 

But  by  a  decided  weight  of  authority  the 
courts  of  this  country  declare  the  rule  that 
In  order  to  a  conviction  for  perjury  It  Is  not 
sufficient  to  prove  merely  that  the  accused  at 
different  times  made,  or  testified  to,  two 
statements  that  cannot  be  reconciled;  and 
that  there  must  be  some  additional  testimony 
as  to  the  falsity  of  the  matter  In  respect  of 
which  perjury  Is  averred.  Schwartz  v.  Com- 
monwealth, 27  Grat.  (Va.)  1025,  21  Am.  Rep. 
865;  Peterson  v.  State,  74  Ala.  34;  State  v. 
Williams,  30  Mo.  364;  Billingsley  v.  State, 
49  Tex.  Cr.  R.  620,  95  S.  W.  520,  13  Ann. 
Cas.  730,  and  note;  9  Enc.  Ev.  764;  4  Elliott 
on  Evidence,  |  3088. 

This  in  our  opinion  Is  the  better  doctrine. 
When  the  fact  of  the  making  of  the  contra- 
dictory statements  is  established,  it  remains 
to  be  shown  which  of  two  Is  false.  It  seems 
just  to  require  some  corroboration  touching 
the  falsity  of  the  oath  relied  on  for  convic- 
tion, such  as  the  oath  of  one  witness  or  cir- 
cumstances tending  fairly  to  show  the  truth 
of  the  version  relied  upon  to  establish  that 
the  oath  to  the  opposite  was  false. 

Sufficient  corroboration  does  not  appear  in 
the  record  to  sustain  the  conviction  of  plain- 
tiff In  error,  and  a  reversal  of  the  case  re- 
sults. Remanded. 


LIVELY  v.  AMERICAN  ZINC  CO.  OF  TEN- 
NESSEE. 

(Supreme  Court  of  Tennessee.   Jan.  22,  1917.) 

1.  Master  and  Servant  «J=>118(6)— Safe  Ap- 
pliances in  Mines  —  Statute  —  Duty  or 
Master. 

The  duty  to  comply  with  specific  provisions 
of  a  statute  designed  as  precautions  against  ac- 
cidents and  injuries  in  the  use  of  a  mine  elevator 
is  absolute,  and  is  not  satisfied  by  mere  approx- 
imation or  the  exercise  of  reasonable  diligence 
or  ordinary  care  in  an  effort  to  comply  there- 
with. 

(Ed.  Note.— For  other  cases,  Bee  Master  and 
Servant,  Cent.  Dig.  |  209.] 

2.  Statutes  «=»222— Construction— Wobds 
— Common-Law  Meaning. 

When  a  term  having  a  well-recognized  mean- 
ing in  the  common  law  is  used  in  a  statute,  that 
meaning  will  be  given  it  in  construing  the  stat- 
ute, unless  a  different  sense  is  apparent  from 
the  context  or  the  general  purpose  of  the  statute. 

[Ed.  Note.— For  other  cases,  sea  Statutes, 
Cent  Dig.  i  301_] 

3.  Master  and  Servant  <t=»118(2) — Statutes 
®=5>222  —  Derogation  of  Common  Law  — 
Construction. 

Where  the  word  "safe"  in  Acts  1915,  c.  169, 
|  27,  which  makes  it  the  duty  of  a  mine  owner 
to  make  appliances  safe,  is  closely  followed  by 
special  provisions  looking  to  safety,  the  statute 
will  be  construed  to  intend  that  the  result  shall 
be  attained  by  the  use  of  those  terms  so  far  as 
they  extend,  and  as  to  points  not  covered  the 
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common-law  signification  of  the  word  will  con- 
trol. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  177,  209;  Statutes,  Cent. 
Dig.  5  301.] 

4.  Master  and  Servant  €=>118(6)— Safe  Ap- 
pliances in  Mines  —  Statute  —  Constbuc- 
tion  —  "Safe"  —  "Reasonably  Sake"  — 

"AvAHjABIjE.** 

Under  Acts  1815,  c.  169,  f  27,  providing 
that  employes  in  mines  shall  be  lowered  into 
and  out  of  a  mine  by  machinery,  and  that  the 
escapement  shaft  shall  be  fitted  with  "safe  and 
available"  machinery,  and  that  the  hoisting  ma- 
chinery used  for  lowering  employes  into  and  out 
of  the .  mine  shall  be  kept  in  a  safe  condition, 
followed  by  specific  provisions  prescribing  pre- 
cautions to  be  taken,  the  word  "available"  means 
"suitable"  or  "usable,"  and  the  word  "safe" 
means  "reasonably  safe"  within  the  meaning 
of  the  law,  requiring  only  such  tools  and  ap- 
pliances as  are  in  general  use  among  employers 
of  ordinary  caution  and  prudence  in  the  same 
line  of  business  under  the  same  circumstances. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g  209. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Available;  Reasonably 
Safe;  Safe.] 

5.  Masteb  and  Servant  «=»118(2)— Safe  Ap- 
pliances in  Mines  —  Statute  —  Instruc- 
tion. 

Where  a  statute  requires  mine  owner  to  use 
such  reasonably  safe  machinery  as  is  in  general 
use  in  such  business,  he  may  choose  between  dif- 
ferent types  cf  machinery  in  such  general  use, 
and  is  not  liable  because  some  other  style  than 
that  adopted  by  him  may  be  found  safer. . 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  177,  209.] 

6.  Master  and  Servant  «=»95%— Injury  to 
Servant—  Certified  Mine  Foreman. 

In  action  for  death  of  mine  servant,  where 
there  was  no  evidence  that  any  of  the  duties 
required  of  the  mine  foreman  were  neglected, 
it  is  immaterial  whether  or  not  the  mine  foreman 
had  a  certificate  as  required  by  Acts  1903,  c. 
237. 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  {  368.] 

7.  Masteb  and  Servant  ®=>278(10)  —  Inju- 
ries to  Sebvant — Evidence — Sufficiency. 

In  action  for  death  of  mine  servant,  caused 
by  a  fall  from  an  elevator  in  the  mine  shaft, 
evidence  held  insufficient  to  justify  a  finding  that 
the  mine  was  not  properly  ventilated. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  964.] 

8.  Master  and  Sebvant  «=»270(11)  —  In  ju- 
ries to  Servant  —  Evidence  —  Admissibil- 
ity. 

In  action  for  death  of  mine  servant,  caused 
by  a  fall  from  an  elevator  in  the  mine  shaft,  the 
rejection  of  evidence  of  isolated  instances  of  a 
witness  in  regard,  to. the  construction  of  mine 
elevators'  in  other  mines  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f  921.] 

9.  Appeal  and  Error  «=»1058(3)— Review- 
Harmless  Error. 

As  several  other-  witnesses  testified  to  such 
isolated  instances,  making  the  rejected  testimony 
merely  cumulative,  plaintiff  suffered  no  harm  by 
its  rejection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8§  419S,  4202-4204.] 


10.  Appeal  and  Ebbor  *=»231(8)— Reserva- 
tion of  Grounds  of  Review. 
Where  no  exception  was  offered  on  the  trial 
to  the  admission  of  evidence,  and  the  trial  judge 
was  not  asked  to  rule  on  the  point  but  counsel 
simply  said,  "I  object,"  and  stated  no  reason, 
the  question  of  its  admission  will  not  be  re- 
viewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  1290;  Trial,  Cent  Dig.  H 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  John  F.  Lively,  administrator 
of  the  estate  of  Howard  J.  Lively,  deceased, 
against  the  American  Zinc  Company  of.  Ten- 
nessee. From  a  Judgment  of  the  Court  of 
Civil  Appeals  reversing  a  judgment  of  the 
Circuit  Court  for  defendant  and  remanding 
the  case  for  new  trial,  both  parties  bring  cer- 
tiorari Judgment  of  the  Court  of  Civil  Ap- 
peals reversed,  and  that  of  the  trial  court 
affirmed. 

Sawyer  A  Underwood,  of  Clinton,  L.  D. 
Smith,  of  Knoxville,  and  Roacoe  Word,  of 
Rockwood,  for  John  F.  Lively,  Adm'r.  Cor- 
nick,  Frantz,  McConnell  &  Seymour,  of  Knox- 
ville, for  American  Zinc  Co.  of  Tennessee. 

NEIL,  a  J.  This  action  was  brought  in 
the  circuit  court  of  Knox  county  to  recover 
damages  for  the  alleged  negligent  killing  of 
plaintiff's  intestate,  Howard  J.  Lively,  in  the 
shaft  of  the  defendant's  zinc  mine.  There 
were  verdict  and  judgment  in  the  trial  court 
in  favor  of  the  defendant,  and  an  appeal 
was  prosecuted  to  the  Court  of  Civil  Appeals. 
In  that  court  the  Judgment  of  the  trial  court 
was  reversed,,  and  an  order  entered  remand- 
ing the  case  for  a  new  trial.  The  contro- 
versy was  then  transferred  to  this  court  by 
the  writ  of  certiorari. 

Numerous  errors  were  assigned  by  the  de- 
fendant against  the  action  of  the  Court  of 
Civil  Appeals.  A  writ  of  certiorari  was  also 
prosecuted  by  the  plaintiff,  likewise  com- 
plaining against  the  action  of  the  Court  of 
Civil  Appeals  in  failing  to  pass  upon  certain 
errors  assigned  in  that  court. 

Though  the  questions  made  are  very  nu- 
merous, the  controversy  lies  within  a  narrow 
compass. 

The  defendant  had  sunk  a  shaft  to  a  depth 
of  about  600  feet,  the  greater  part  of  the  way 
through  rock.  At  the  foot  of  this  shaft 
drifts  were  started  east  and  west.  The 
eastern  drift  had  attained  only  a  few  feet, 
while  the  western  drift  had  extended  about 
150  feet,  and  in  this  one  an  upraise  had  been 
started  for  the  purpose  of  making  a  new 
shaft  for  an  additional  air  passage.  The 
main  shaft,  the  only  one  completed,  was  5 
feet  wide  and  about  22  feet  long,  and  was 
divided  into  four  compartments,  one  for  a 
latterway  required  by  our,  statute,  two  for 
the  passage  of  ore  buckets  to  transport  the 
product  to  the  surface,  and  one  for  the  ascent 
and  descent  of  the  miners.  This  latter  divi- 
sion of  the  shaft  was  fitted  with  an  elevator. 
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Our  statute  requires  that  the  elevator,  or 
carriage  used  for  lowering  or  hoisting  per- 
sons, shall  be  fitted  with  an  Improved  safety 
catch,  and  a  sufficient  metal  covering  over- 
head ;  that  sufficient  flanges  shall  be  attach- 
ed to  the  sides  of  every  drum,  and  every  ma- 
chine used  for  lowering  and  hoisting  persons 
into  and  out  of  a  mine;  that  adequate 
brakes  shall  be  attached  to  the  drum;  that 
the  main  coupling  or  socket  attached  to  the 
rope  supporting  the  cage  shall  be  made  from 
the  best  quality  of  iron;  and  other  things 
not  necessary  to  mention  for  the  purposes  of 
the  present  case. 

[t]  The  duty  to  comply  with  such  and  simi- 
larly specific  provisions  of  a  statute  designed 
as  precautions  against  accidents  and  injuries 
is  absolute,  and  they  cannot  be  satisfied  by  a 
mere  approximation,  or  by  the  exercise  of 
"reasonable  diligence,"  or  "ordinary  care"  in 
an  effort  to  comply.  Sundry  applications  of 
the  principle  may  be  found  in  the  following 
cases:  Deserant  v.  Gerillos  Coal  Co.,  178  U. 
S.  410,  20  Sup.  Ct  967,  44  L.  Ed.  1127;  Chi- 
cago, B.  ft  Q.  R.  Co.  v.  United  States,  220  U. 
S.  557,  31  Sup.  Ct  612,  55  L.  Ed.  582;  Mo- 
Daniels  v.  Rogle  Mining  Co.,  110  Mo.  App. 
700,  86  8.  W.  679;  Little  v.  Norton  Coal  Co., 
83  Kan.  232,  109  Pac  768.  AU  of  the  pre- 
ceding requirements  were  strictly  complied 
with,  and  there  is  no  complaint  on  that  head. 

The  burdem  of  the  controversy  is  made  to 
rest  on  certain  general  language  contained  In 
the  section  in  which  the  foregoing  specific 
provisions  subsequently  appear.  That  lan- 
guage reads: 

"Persons  employed  in  such  mine  shall  be  low- 
ered into  and  out  of  the  mine  by  machinery; 
and  when  employes  are  lowered  into  said  mine 
at  the  main  outlet,  the  escapement  shaft  shall 
be  fitted  with  [safe]  and  available  machinery. 
*  •  *  Tbe  hoisting  machinery  *  *  *  used 
for  lowering  the  employes  into  and  out  of  the 
mine  shall  be  kept  in  a  safe  condition."  Acts 
1915,  c.  169,  |  27. 

The  argument  of  the  very  able  counsel  for 
the  plaintiff  bears  mainly  upon  the  meaning 
of  the  word  "safe."  In  so  far  as  safety  could 
be  attained  by  compliance  with  the  specific 
requirements  that  follow  In  the  succeeding 
parts  of  the  section,  it  was,  as  we  have  al- 
ready stated,  satisfied  by  rigid  compliance. 
But  it  is  insisted,  if  we  understand  tbe  posi- 
tion of  the  learned  counsel,  that  the  word 
"safe,"  occurring  in  a  statute,  imports  not 
only  a  compliance  with  the  specific  provisions 
already  mentioned  and  the  others  referred  to, 
but  something  in  addition  thereto,  and  means 
a  degree  of  efficiency  higher  and  stronger 
than  that  which  the  common  law  imposes  on 
the  master,  in  the  furnishing  of  safe  tools, 
machinery,  a  safe  place,  etc.,  to  which  we 
shall  presently  advert;  that  If  something 
else  was  needed  to  make  tbe  cage  or  elevator 
"reasonably"  safe,  as  for  example  the  attach- 
ing of  two  additional  doors,  they  should  have 
been  attached.  So  the  controversy  turns  up- 
on the  meaning  of  "reasonably  safe,"  the  de- 
cision of  which  we  shall  postpone  until  we 
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shall  have  stated  certain  additional  facts,  and 
also  tbe  charge  of  tbe  court 

The  elevator  was  securely  fastened  to  up- 
rights in  order  to  insure  its  ready  passage 
up  and  down  the  abaft  It  was  closed  on  two 
sides  with  steel  plates.  On  one  of  the  other 
two  sides  there  was  a  rod  or  bar  about  3  or 
3%  feet  from  the  floor  of  the  elevator,  and 
on  the  other  side  there  was  a  chain  of  the 
same  height  The  floor  was  made  of  wood. 
The  bar  and  chain  were  movable  so  that  the 
miners  could  enter  and  leave  the  structure 
at  either  side.  Tbe  shaft  was  all  new,  and 
the  elevator  had  been  put  in  only  the  day  be- 
fore. On  the  day  Howard  J.  Lively's  death 
occurred,  the  day  shift  had,  at  the  close  of 
Its  work,  about  5  o'clock,  blasted  down  some 
rock  with  dynamite  in  one  of  the  drifts. 
Lively  belonged  to  the  night  shift.  About 
6:30  he  and  his  companions  went  down  to  the 
foot  of  the  shaft  in  the  elevator  to  prosecute 
their  work.  They  were  in  charge  of  a  shift 
boss,  or  foreman.  Finding  the  dynamite 
smoke  too  thick  and  oppressive,  they  all  as- 
cended to  the  surface  and  waited  for  about 
an  hour  and  a  half  before  again  going  down, 
In  order  to  give  the  smoke  time  to  escape 
through  the  shaft  to  the  surface.  When  they 
went  down  this  last  time  they  remained  about 
an  hour  and  a  half,  finding  the  smoke  much 
lighter;  but  it  was  still  too  dense  to  enable 
the  men  to  work  with  comfort,  and  therefore 
they  all  decided  to  ascend  to  the  surface. 
Accordingly  they  got  Into  the  elevator.  When 
they  had  reached  to  within  about  200  feet 
of  the  surface  Lively  grew  faint  and  sank 
down  upon  the  floor  of  the  carriage,  and  be- 
came unconscious.  Be  was  standing,  at  tbe 
time  he  sank  down,  at  one  corner  of  the  ele- 
vator, and  close  to  the  chain.  This  chain 
had  not  been  fastened.  He  fell  over  to  one 
side,  and  was  caught  by  some  of  the  timbers 
with  which  the  mine  was  fitted,  and  so  drawn 
from  the  elevator  and  fell  down  the  shaft 
and  was  killed.  It  was,  according  to  the  cus- 
tom of  the  business,  the  duty  of  the  first  min- 
er who  reached  the  opposite  side  to  put  up 
the  chain,  but  it  does  not  clearly  appear 
whether  Lively  was  tbe  first  to  reach  that 
point  nor  does  it  appear  whether  he  knew 
the  custom. 

The  uncontradicted  evidence  Is  that  the 
elevator  was  of  the  same  kind  as  that  used 
generally  over  the  country  in  well-managed 
mines  of  the  same  character;  although  there 
Is  evidence  that  in  some  mines  all  four  sides 
are  closed  with  doors,  or  with  lattice  work 
either  of  wood  or  of  woven  wire.  It  is  prov- 
en in  like  manner  that  the  shaft  is  furnished 
with  timbers  on  the  Inside  in  a  manner  simi- 
lar to  that  generally  used  in  well-managed 
mines  of  a  like  kind  over  the  country,  and 
there  is  no  evidence  to  the  contrary;  but 
there  is  evidence  to  the  effect  that  if  the 
shaft  were  completely  boxed  in,  it  would  be 
safer  for  the  miners  ascending  and  descend- 
ing, because  smoother,  and  less  likely  to 
catch  the  clothing  of  any  occupant  of  the 
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elevator  in  case  he  should  lean  or  fall  to  one 
side  or  the  other,  the  walls  being  about  4 
Inches  distant  from  the  elevator;  but  along 
with  this  evidence  It  Is  proven  that  It  would 
be  extremely  difficult  to  Inspect  the  timbers, 
that  there  would  likely  be  much  rotting,  and 
that  this  lining  would  probably  fall  and  do 
considerable  Injury.  It  is  shown  that  the 
timbers  are  inspected  every  day;  that  with 
the  lining  or  boxing  referred  to  there  could 
be  no  such  inspection. 

The  chief  discussion  has  arisen,  as  we  have 
stated,  over  the  meaning  of  the  word  "safe," 
both  as  to  the  elevator  and  to  the  shaft 

After  quoting  the  portion  of  the  statute 
which  we  have  set  out  supra,  the  trial  Judge 
proceeded: 

"And  it  may  be  further  said  in  this  connec- 
tion that  the  defendant  company  was  required 
to  construct  a  reasonably  safe  shaft;  elevator 
shaft  I  instruct  yon  that  the  meaning  of  this 
law  as  applicable  to  this  case  is  that  it  was  the 
duty  of  the  defendant  company  to  provide  a 
reasonably  and  ordinarily  safe  elevator  and 
shaft  for  carrying  plaintiffs  intestate  as  well 
as  other  employe's  out  of  said  mine.  The  de- 
terminative question  in  tbiB  case  is,  Were  said 
elevator  and  shaft  safe  according  to  the  intent 
and  meaning  of  said  statute  or  law?  If  it  was 
there  can  be  no  liability  in  this  case  \  if  it  was 
not  then  defendant  company  is  liable  in  damages 
for  the  death  of  plaintiffs  intestate,  and  you 
should  accordingly  so  find.  In  considering  and 
determining  this  question,  I  instruct  you  that  if 
said  elevator  and  shaft  were  in  all  respects,  or 
more  particularly  in  the  respects  complained  of, 
up  to  the  ordinary  and  usual  standard  of  usage 
and  safety,  such  as  were  in  use  generally  by 
well  equipped,  regulated  and  operated  mines  of 
this  character  and  presented  no  inherent  and 
flagrant  dangers. such  as  must  have  been  obvious 
to  defendant  company,  and  were  such  as  any 
ordinarily  cautious  and  prudent  person  would 
use  in  the  operation  of  a  mine  of  like  character 
and  like  condition,  then  I  charge  you  that  the 
defendant  company  had  sufficiently  and  proper- 
ly complied  with  the  requirements  of  the  law, 
and  cannot  be  said  to  have  been  guilty  of  neg- 
ligence in  connection  with  the  death  of  plain- 
tiff's intestate,  therefore  could  not  be  held  liable 
in  damages,  and  you  should  find  accordingly  and 
report  as  your  verdict  that  you  find  for  the  de- 
fendant If  upon  the  other  hand  you  find  that 
said  elevator,  or  shaft  was  in  any  respect  not 
up  to  the  ordinary  standard  of  usage  and  safety 
as  hereinbefore  defined,  in  that  event  the  defend- 
ant company  was  guilty  of  negligence  in  not 
complying  with  the  provisions  of  the  statute  re- 
quiring a  reasonably  safe  elevator  and  shaft,  and 
if  the  death  of  plaintiff's  intestate  resulted 
therefrom,  that  is  from  plaintiff's  negligence,  de- 
fendant company  would  be  liable  in  damages 
and  you  should  so  find. 

"To  put  the  matter  differently,  if  you  find 
that  said  elevator  and  shaft  at  the  time  of  said 
accident  were  such  as  were  In  common  use 
throughout  the  country  by  well  regulated  and 
operated  shaft  mines  of  the  same  character,  and 
the  defendant's  elevator  and  shaft  were  thus 
reasonably  free  from  flagrant  and  obvious  dan- 

?:ers  such  as  would  be  open  and  obvious  to  de- 
endant  company,  then  no  more  was  required  of 
defendant  company,  and  there  could  be  no  lia- 
bility in  this  case,  and  your  verdict  would  be 
for  the  defendant;  but  if  yon  should  find  that 
said  shaft  and  elevator  were  the  same  or  sub- 
stantially the  same  as  ordinarily  in  use  by  well 
regulated  and  operated  mines  of  the  same  char- 
acter, but  notwithstanding  the  fact  that  they 
were  the  same,  or  substantially  the  same,  if  you 
further  find  that  defendant's  said  shaft  and  ele- 


vator were  so  inherently  and  flagrantly  danger- 
ous as  that  if  at  all,  as  that  the  same  must  have 
been  obviously  so  to  defendant  company  and 
plaintiff's  intestate  was  killed  as  a  direct  and 
proximate  result  of  such  dangers,  if  any,  defend- 
ant would  be  liable. 

"Now,  I  may  say  further  in  this  connection, 
as  respects  the  character  of  instrumentalities 
the  defendant  company  was  required  to  use: 
When  I  refer  to  or  speak  of  that  in  ordinary 
use  by  well  regulated  and  operated  mines  of 
the  same  character,  and  that  was  what  was  re- 
quired of  the  defendant  company,  that  does  not 
mean  necessarily  the  very  latest  and  most  im- 
proved devices  and  appliances  of  elevator  and 
elevator  shaft;  it  means  such  as  were  in  com- 
mon and  ordinary  use  generally  throughout  the 
country  by  mines  of  a  similar  character." 

[2, 3]  We  are  of  the  opinion  that  the  charge 
was  correct  It  recognizes  the  duty  of  the 
mine  owner  to  make  the  appliances  safe ;  not 
merely  to  exercise  reasonable  diligence  to 
make  them  safe,  but  to  make  them  safe.  The 
question  turns  wholly  upon  the  meaning  of 
the  word  "safe."  What  meaning  should  be 
ascribed  to  this  word?  When  a  term  having 
a  well-recognized  meaning  in  the  common  law 
is  used  in  a  statute  that  meaning  will  be  giv- 
en it  In  construing  the  statute,  unless  a  dif- 
ferent sense  is  apparent  from  the  context  or 
from  the  general  purpose  of  the  statute. 
Where,  as  in  the  case  before  us,  the  word 
"safe"  is  closely  followed  by  special  provi- 
sions looking  to  safety  the  statute  will  be  con- 
strued to  intend  that  the  result  shall  be  at- 
tained by  the  nse  of  these  means,  so  far  as 
they  extend.  In  respect  of  points  not  cov- 
ered by  these  special  means  the  common-law 
signification  of  the  word  will  control.  To  the 
extent  that  the  common  law  is  not  supersed- 
ed by  the  special  provisions  it  will  continue 
in  force.  Horne  v.  Memphis  ft  Ohio  Railroad 
Co.,  1  Cold.  (41  Tenn.)  72,  78;  State  v.  Coo- 
per, 120  Tenn.  649,  553,  113  S.  W.  1048,  15 
Ann.  Caa.  1116 ;  State  v.  Watklns,  123  Tenn. 
502,  506,  130  S.  W.  839,  30  L.  R.  A.  (N.  S.) 
829.  In  the  excerpt  we  have  quoted  from 
the  charge  the  trial  Judge  did  not  deal  with 
the  special  requirements  of  the  statute  as  to 
which  no  question  was  made,  but  only  with 
the  common-law  phase. 

It  Is  properly  conceded  by  counsel  for 
plaintiff  that  the  word  "safe"  does  not  pur- 
port absolute  safety,  but  only  reasonable 
safety,  and  this  finds  the  statute  in  accord 
with  our  authorities  expressing  the  common-, 
law  rule  as  to  the  obligation  of  the  master 
in  respect  of  furnishing  tools  and  machinery. 
As  Bald  In  Morrlss  Bros.  v.  Bowers,  105  Tenn. 
59,  58  S.  W.  328: 

"The  employer  is  not  an  insurer  or  guarantor 
of  the  safety  of  the  tools,  machinery,  or  prem- 
ises, but  the  measure  of  his  responsibility  is  to 
see  that  they  are  reasonably  safe  for  the  use  of 
the  employes." 

The  words  in  our  statute  are  "safe  and 
available."  The  latter  word  means  suitable 
or  usable.  In  Davis  v.  Northwestern  R.  Co., 
75  S.  C.  303,  304,  55  S.  E.  526,  528,  In  an  ac- 
tion by  a  servant  for  personal  Injuries,  it 
was  held  that  the  words  "safe  and  suitable" 
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appliances  meant  reasonably  safe  and  stilt- 
able,  and  did  not  require  the  master  to  fur- 
nish absolutely  safe  appliances.  To  the 
same  effect  Is  Wall  v.  Marshutz  ft  Cantrell, 
138  Cal.  622,  71  Pac.  692,  694.  Whatever  Is 
according  to  the  general  and  ordinary  course 
adopted  by  those  In  the  same  business  is  "rea- 
sonably safe"  within  the  meaning  of  the  law. 
The  test  is  the  general  use.  Reed  v.  Mis- 
souri, K.  ft  T.  R.  Co.,  94  Mo.  App.  871,  379, 
68  8.  W.  364,  365;  Cunningham  v.  Journal 
Co.,  95  Ma  App.  47,  51,  68  S.  W.  592,  593. 
The  term  means  safe  according  to  the  us- 
ages, habits,  and  ordinary  risks  of  the  busi- 
ness. Absolute  safety  Is  unattainable,  and 
employers  are  not  insurers.  Titus  t.  Brad- 
ford, B.  ft  K.  R.  Co.,  136  Pa.  618,  626,  20 
AtL  517,  518,  20  Am.  St  Rep.  944.  In  Gray 
v.  Washington  Power  Co.,  30  Wash.  665,  671, 
71  Pac.  206,  208,  it  is  said: 

"We  find  from  a  review  of  the  authorities  that 
the  words  'safe'  and  'care'  and  'safe  place'  are 
frequently  used  interchangeably  with  'reason- 
ably safe,'  'reasonably  safe  place,'  and  'reason- 
able care.'  'Safe'  and  'unsafe'  are  words  fre- 
quently used  in  comparison  by  courts  in  discuss- 
ing the  question  of  a  reasonably  safe  place,  and 
evidently  without  any  intention  of  changing  the 
well-established  rule  of  reasonable  care  or  a  rea- 
sonably safe  place." 

This  was,  It  Is  true,  not  a  case  between 
master  and  servant  for  Injuries  to  the  latter 
by  the  use  of  unsafe  tools  or  appliances,  or 
an  unsafe  place,  but  on  a  subject  which  the 
court  held,  in  effect  required  the  application 
of  the  same  rule.  An  appliance  furnished 
by  an  employer  to  his  employs  is  reasonably 
safe  where  it  Is  in  general  use  among  em- 
ployers of  ordinary  caution  and  prudence  in 
the  same  line  of  business  under  the  same 
circumstances, 

[4]  These  authorities  fully  cover  the  point, 
and  show  that  the  term  "safe,"  when  used  in 
respect  of  appliances  to  be  furnished  by  an 
■employer  to  an  employe,  always  means,  ex- 
cept in  so  far,  of  course,  as  affected  by  the 
terms  of  a  statute,  "reasonably  safe";  and 
that  "reasonably  safe"  means  such  tools  as 
are  In  general  use  among  employers  of  ordi- 
nary caution  and  prudence  in  the  same  line 
of  business  under  the  same  circumstances. 

[I]  We  may  add,  however,  that  the  master 
has  the  right  to  choose  between  different 
kinds  and  types  of  implements  in  such  gen- 
eral use,  and  Is  not  liable  because  some  oth- 
er style  than  that  adopted  by  him  may  be 
found  safer.  The  authorities  on  this  point 
are  collected  in  an  elaborate  note  In  6  L.  R. 
A.  (N.  S.)  493,  499.  See  Washington  ft  G.  R. 
Co.  v.  McDade,  135  U.  fi.  554,  570,  10  Sup. 
Ct  1044,  34  I*  Ed.  235;  Shadford  v.  Ann  Ar- 
bor St.  R.  Co.,  Ill  Mich.  390,  392,  393,  69 
N.  W.  661 ;  Richards  v.  Rough,  53  Mich.  212, 
216,  18  N.  W.  785;  Kehler  v.  Schwenk,  144 
Pa.  348,  22  AO.  910,  13  L.  R.  A.  374,  27  Am. 
St  Rep.  633;  Wood  v.  Helges,  83  Md.  257,  34 
AtL  872 ;  Arkadelphla  Lumber  Co.  v.  Bethea, 
57  Ark.  76,  80,  20  S.  W.  808 ;  Sappenfleld  v. 
Main  St  ft  Agri.  Park  R.  Co.,  91  CaL  48,  57, 


27  Pac.  590.  It  was  held  in  Wonder  v.  Balti- 
more ft  O.  R.  Co.,  32  Md.  411,  419,  3  Am. 
Rep.  143,  that  the  failure  of  a  railroad  com- 
pany to  substitute  eyebolts  for  hooks  as  fast- 
eners for  the  brakes  of  Its  cars  did  not  make 
it  liable  for  injuries  received  by  a  brakeman 
while  using  such  brakes,  though  the  eyebolt 
was  a  later  and  superior  appliance  for  that 
purpose,  both  being  approved  appliances  and 
tested  by  trial  and  experience.  It  was  held 
that  a  master  was  not  bound  to  change  his 
machinery  in  order  to  apply  every  new  in- 
vention or  superior  improvement  and  that 
he  could  use  appliances  even  when  they  were 
shown  to  be  less  safe  than  other  kinds  in 
nse  for  the  same  ends  without  being  liable  to 
his  employes  for  the  consequences  of  such 
use.  In  accord  see  Wolfe  v.  New  Bedford 
Cordage  Co.,  189  Mass.  591,  76  N.  E.  222; 
Kent  v.  xazoo  ft  M.  Valley  R.  Co.,  77  Miss. 
494,  27  South.  620,  78  Am.  St  Rep.  535; 
Smith  v.  St  Louis,  K.  C.  ft  N.  R.  Co.,  69  Mo. 
82,  83  Am.  Rep.  484;  Cagney  v.  Hannibal  & 
St  J.  R.  Co.,  69  Mo.  416;  Tabler  v.  Hanni- 
bal ft  St  J.  R.  Co.,  93  Mo.  79,  5  S.  W.  810 ; 
Dwyer  v.  Shaw,  22  R.  I.  648,  50  AO.  389; 
Norfolk  &  W.  R.  Co.  v.  Bell,  104  Va.  836,  52 
S.  B.  700;  Innes  v.  Milwaukee,  96  Wis.  170, 
70  N.  W.  1064. 

In  our  latest  auOiorlty  upon  Oie  subject  In 
this  state  the  effect  of  general  usage  is  fully 
recognized.  In  that  case  it  is  said: 

"When  such  proof  Of  conformity  to  customary 
usage  is  made  by  an  employer,  there  is  made  a 
prima  fade  case  of  nonliability;  nothing  else 
appearing.  This  case  is,  however,  subject  to  be 
rebutted  by  the  plaintiff  employ*  showing  by 
proof  that  the  appliance  where  Bet  for  use  or  the 
place  of  work  was  one  so  inherently  and  fla- 
grantly dangerous  as  that  it  must  have  been  ob- 
viously so  to  the  employer."  Sanford  Day  Iron 
Works  v.  Moore,  132  Tenn.  709,  718,  179  S.  W. 
373,  375. 

This  qualification  was  recognized  in  the 
charge  which  the  trial  Judge  gave  In  this 
case,  as  is  perceived  from  the  excerpt  which 
we  have  made.  In  accord  with  this  quali- 
fication are  Stiller  v.  Bohn  Manufacturing 
Co.,  80  Minn.  1,  82  N.  W.  981;  Towns  v. 
Vicksburg  S.  ft  P.  R.  Co.,  87  La.  Ann.  630, 
55  Am.  Rep.  508. 

[I]  It  Is  insisted  in  behalf  of  the  plaintiff 
that  the  requirement  of  chapter  237,  Acts 
1903,  to  the  effect  that  those  operating  mines 
in  the  state  shall  employ  a  foreman  bearing 
a  certificate  from  the  designated  authorities 
of  the  state  showing  a  fitness  for  the  per- 
formance of  his  duties,  was  disregarded.  The 
breach  of  duty  is  said  to  consist  In  the  fact 
that  there  Is  no  competent  evidence  that  the 
foreman  did  have  a  certificate,  and  if  there 
be  such  competent  evidence,  sOU  it  is  shown 
that  he  was  wholly  under  the  control  of  the 
defendant's  superintendent,  and  therefore  the 
case  Is  the  same  as  if  he  had  no  certificate  at 
alL  The  question  is  Immaterial,  because 
there  is  no  evidence  whatever  that  any  of  the 
duties  required  of  the  mine  foreman  were 
neglected. 
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[fl  Ttie  Court  of  Olvll  Appeals  reversed  the 
judgment  of  the  trial  judge  on  the  ground 
that  the  mine  was  not  properly  ventilated. 
There  is  no  evidence  in  the  record  to  sustain 
this  holding.  As  already  stated,  the  shaft 
had  just  been  completed,  and  the  drifts  from 
the  bottom  of  the  shaft  had  been  driven  only 
a  short  distance.  It  wag  impossible  to 
construct  an  air  shaft  until  the  main  shaft 
had  been  sunk,  but  there  was  no  gas  in  the 
mine,  and  the  smoke  generated  by  the  ex- 
plosion of  dynamite  in  the  blasting  of  rock 
had  its  exit  upward  through  the  four  orifices 
of  the  shaft  which,  as  we  have  Bald,  was  5 
feet  by  22  feet.  In  addition,  a  fan  was  in 
operation  In  the  mine,  and  compressed  air 
was  conveyed  through  pipes  down  into  the 
mine.  There  is  no  suggestion  in  the  record 
that  any  other  devices  should  have  been  used. 
It  was  only  a  question  of  time  for  the  escape 
of  the  smoke,  and  the  miners  were  not  re- 
quired to  stay  in  the  mine  when  the  smoke 
was  too  dense.  They  had  a  right  to  the  use 
of  the  elevator  to  ascend,  and  did  so  use  it. 

Another  ground  on  which  the  Court  of  Civil 
Appeals  reversed  the  Judgment  was  that  the 
deceased  was  inexperienced,  and  was  not 
properly  .warned  of  the  danger.  The  evidence 
shows  he  had  had  considerable  experience  in 
other  mines,  and  there  Is  no  evidence  to  the 
effect  that  he  was  not  warned  of  such  dan- 
gers as  existed. 

[6,  •]  It  is  insisted  in  behalf  of  the  plain- 
tiff that  the  trial  judge  committed  error  in 


refusing  to  permit  the  witness  C.  M.  Jones 
to  testify  concerning  his  discoveries  in  two 
or  three  mines  that  he  had  seen  in  Kansas, 
Colorado,  and  Mexico,  concerning  the  con- 
struction of  elevators,  as  to  their  being  box- 
ed on  four  sides.  There  was  no  error  in 
this,  because  the  witness  did  not  undertake 
to  testify  as  to  the  general  conduct  of  busi- 
ness of  this  kind.  In  addition,  it  is  clear  that 
the  plaintiff  could  have  suffered  no  harm  be- 
cause several  other  witnesses  testified  as  to 
such  Isolated  Instances;  as  many  as  four  of 
them.  The  evidence  of  Jones  would  therefore 
have  been  merely  cumulative,  and  could  not 
have  affected  the  result 

[18]  Error  is  assigned  on  the  alleged  ac- 
tion of  the  trial  judge  in  admitting  the  evi- 
dence of  one  Pearl  Epperson,  to  the  effect 
that  the  elevator  In  question  was  as  good  as 
any,  provided  the  chain  was  up.  It  is  said 
that  this  invaded  the  province  of  the  jury, 
but  there  was  no  exception  offered,  on  the 
trial,  to  this  evidence.  The  counsel  simply 
said,  "I  object,"  and  stated  no  reason,  and 
the  trial  judge  was  not  asked  to  rule  upon 
the  point,  and  did  not  rule  on  it 

There  are  a  few  other  assignments,  but 
they  are  Immaterial. 

There  is  error  in  the  judgment  of  the  Court 
of  Civil  Appeals,  and  it  is  reversed.  There 
Is  no  error  In  the  judgment  of  the  trial  court, 
and  it  is  affirm ed. 

The  plaintiff  will  pay  the  costs  of  the 
cause. 
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8TATE  ex  rel.  MURPHY  t.  BURNEY, 
Circuit  Judge,  at  al    (No.  2001ft.) 

(Supreme  Court  of  Missouri.    In  Banc.  Jan. 
29,  1817.) 

1.  Municipal  Cobpokationb  «=>185(6)—Po- 

LICE  OFFIOEE8  —  TbIAL  OT  CHABGES  —  DIS- 
QUALIFICATION 07  COMHIBSIONMS. 

That  a  member  of  a  board  of  police  commis- 
sioners caused  charges  to  be  filed  against  police 
officers  did  not  disqualify  him  from  sitting  as  a 
member  of  the  board  in  the  trial  of  such  charg- 
es; it  appearing  from  the  provision  of  Rev.  St. 
1900,  {  9785,  that  all  charges  filed  "by  persons 
other  than  commissioners  of  police  officers 
shall  be  verified,  that  the  filing  of  charges  by 
members  of  the  board  is  contemplated,  and  from 
section  9784  that  the  hearing  before  the  board 
is  tie  only  hearing  possible,  and  further  appear- 
ing that  the  members  of  the  board  sit  and  act 
in  an  administrative  capacity  rather  than  in  a 
judicial  capacity. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  497.] 

2.  Evidence  «=>8S(2)  —  Presumptions— Pe»- 

PORMANCB  0»  OrKOIAL  DUTIES. 

The  court  must  assume  that  individual  mem- 
bers of  a  board  of  police  commissioners  will 
honestly,  properly,  and  efficiently  perform  their 
duties  in  connection  with  the  trial  of  charges 
against  police  officers. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  g  105.] 

Original  proceeding  In  prohibition  by  the 
State,  on  the  relation  of  David  A.  Murphy,  a 
member  of  the  board  of  police  commission- 
ers of  Kansas  City,  Mo.,  against  Clar- 
ence A.  Burney,  Judge  of  the  Circuit  Court 
of  Jackson  County,  Mo.,  Division  No.  6,  and 
others.  Provisional  writ  made  absolute. 

I.  N.  Watson  and  John  T.  Harding,  both 
of  Kansas  City,  for  relator.  Robinson  & 
Goodrich,  Frederick  E>.  Stivers,  and  James 
E.  Goodrich,  all  of  Kansas  City,  for  respond- 
ents. 

FARTS,  J.  This  is  an  original  proceeding 
in  prohibition  against  respondent  Clarence 
A.  Burney,  as  one  of  the  judges  of  the  cir- 
cuit court  of  Jackson  county,  to  prohibit  htm 
from  taking  further  cognizance  of  certain 
suits  by  injunction  brought  by  respondents 
Hiram  W.  Hammil  and  R.  I*  James,  the  ob- 
ject of  which  latter  proceedings  was  to  en- 
join relator  (who  is  one  of  the  police  commis- 
sioners of  Kansas  City)  from  sitting  in  the 
hearing  of  certain  charges  pending  against 
said  Hammil  and  said  James  before  said 
commissioners. 

As  forecast  above,  respondents  Hammil 
and  James  are  members  of  the  police  force 
of  Kansas  City;  Hammil  being  chief  of  po- 
lice, and  James  a  captain  of  police  therein. 
Prior  to  the  commencement  before  respond- 
ent Burney  of  the  injunction  proceedings, 
.  certain  charges  were  filed  by  relator  Da- 
vid A.  Murphy  In  his  capacity  as  a  mem- 
ber of  the  board  of  police  commissioners 
of  Kansas  City,  against  respondents  Ham- 
mil and  James,  which  charges  involved  the 


official  conduct  of  said  last-named  respond- 
ents as  chief  of  police  and  captain,  respec- 
tively. While  separate  actions  were  brought 
by  Hammil  and  James  seeking  to  enjoin  re- 
lator as  aforesaid,  it  is  not  necessary  to  cum- 
ber the  record  with  the  allegations  in  both 
of  these  injunction  proceedings.  That 
brought  by  respondent  Hammil,  we  take  it, 
is  a  fair  type  of  both,  and  It  contains,  after 
the  formal  allegations  of  the  official  charac- 
ter of  plaintiff  therein  as  chief  of  police  and 
defendant  as  commissioners  of  police,  re- 
spectively, the  below  allegations,  to  wit: 

"Defendant  has  caused  to  be  prepared  and 
filed  with  the  board  of  police  commissioners 
aforesaid,  complaints  against  plaintiff  charging 
him  with  conduct  unbecoming  an  officer  of  the 
police  department,  and  has  caused  said  com- 
plaints to  be  set  tor  hearing  before  said  board 
of  police  commissioners  at  2  o'clock  on  the  after- 
noon of  Wednesday,  December  6,  1916;  and 
defendant  threatens  to  and  will,  unless  restrain- 
ed by  this  court,  take  part  as  a  member  of  said 
board  of  police  commissioners  in  hearing  and 
deciding  said  complaint,  at  such  time  as  they 
may  be  called  up  for  hearing  before  said  board. 

"Some  weeks  ago  defendant  wrongfully,  fraud- 
ulently, oppressively,  and  wickedly  conspired 
and  confederated  with  one  John  P.  Mullane  and 
others,  all  of  whose  names  he  is  now  unable  to 
state,  to  cause  the  dismissal  and  removal  of 
plaintiff  from  his  said  position  and  office  as 
chief  of  police  of  said  police  department,  and 
as  part  and  parcel  of  said  conspiracy  said  com- 
plaints were  prepared  by  said  Murphy  in  his 
own  handwriting,  but  said  Murphy  fraudulently, 
wickedly,  and  oppressively  used  his  position  as 
said  commissioner  to  coerce  and  force  a  proba- 
tionary patrolment  of  said  city  to  sign  charges 
to  be  preferred  against  plaintiff,  so  that  the 
true  attitude  and  connection  of  defendant  there- 
with might  be  concealed." 

The  actions  for  injunctions  filed,  respec- 
tively, by  respondents  Hammil  and  James, 
coming  on  to  be  heard  before  Judge  Burney 
on  December  6,  1916,  he  issued  thereon  a 
temporary  restraining  order  and  fixed  De- 
cember 9,  1916,  for  hearing  the  application 
for  the  issuance  of  a  temporary  injunction. 
Pending  the  bearing  upon  such  injunction, 
relator  presented  his  petition  to  this  court, 
and  we  issued  thereon  a  provisional  writ  of 
prohibition,  directed  to  Judge  Burney,  pro- 
hibiting him,  till  our  further  order,  from 
hearing  or  proceeding  further  in  said  injunc- 
tion suits.  Thereafter  Judge  Burney  filed 
herein  his  return,  following  which  relator 
filed  a  motion  for  judgment  on  the  pleadings. 

The  case  has  been  briefed,  and  being  a 
matter  wherein  both  parties  deem  that  the 
public  interests  require  a  speedy  determina- 
tion, it  was  submitted  to  us  without  argu- 
ment, an  order  entered  herein  making  our 
provisional  writ  absolute,  and  the  matter  of 
filing  a  written  opinion  deferred  till  a  more 
convenient  season. 

The  sole  proposition  involved  is  whether 
relator  Murphy,  who  caused  to  be  filed  the 
charges  against  respondents  Hammil  and 
James,  is,  for  that  he  caused  the  filing  of 
such  charges,  disqualified  from  sitting  as  one 
of  the  police  commissioners  of  Kansas  City 


«3»For  other  cases  tee  nme  topic  and  KSY  N UMBER  la  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


982 


191  SOUTHWESTERN  REPORTER 


In  tlie  trial  of  said  latter  respondents  upon 
such  charges;  relator  taking  the  position  that 
he  Is  not  so  disqualified,  and  respondents 
taking  the  position  that  he  is  disqualified. 
If  he  is  disqualified,  then  onr  preliminary 
writ  herein  should  be  quashed ;  if  he  is  not, 
then  such  writ  must  be  made  absolute. 

The  board  of  police  commissioners  of  Kan- 
sas City  consists  of  two  members  (who  are 
appointed  by  the  Governor),  and  of  the 
mayor  of  that  city,  who  Is  a  member  ex 
officio  of  such  board.  It  thus  appears  as  a 
matter  of  Interest,  without  perhaps  affecting 
the  point  at  Issue,  that  there  are  two  mem- 
bers of  the  board  charged  under  the  statute 
with  the  duty  of  trying  the  charges  against 
respondents  Hamuli  and  James,  against 
whom  no  attack  Is  made. 

The  board  of  police  commissioners  of  Kan- 
sas City  is  created*  by,  and  therefore  "lives 
and  moves  and  has  its  being"  solely  pursuant 
to,  statute.  Section  9771,  R.  S.  1909.  The 
duties  of  such  board  of  police  commissioners 
are  likewise  prescribed  by  statute  and  are 
broad  and  comprehensive;  as  note  the  statute 
defining  those  duties,  which  read  thus: 

"They  shall  at  all  times  of  the  day  and  night, 
within  the  boundaries  of  the  city,  as  well  on  wa- 
ter as  on  land,  preserve  the  public  peace ;  pre- 
vent crimes  and  arrest  offenders;  protect  the 
rights  of  persons  and  property ;  guard  the  pub- 
lic health ;  preserve  order  at  every  public  elec- 
tion and  at  all  public  meetings  and  places,  and 
on  all  public  occasions;  prevent  and  remove 
nuisances  on  all  streets,  alleys,  highways,  wa- 
ters and  other  places;  provide  proper  police 
force  at  every  fire  for  the  protection  of  firemen 
and  property;  protect  emigrants  and  travelers 
at  steamboat  landings  and  railroad  stations; 
see  that  all  laws  relating  to  elections,  lotteries 
and  lottery  policies,  and  to  the  observance  of 
Sunday,  and  relating  to  pawnbrokers,  intemper- 
ance, vagrants,  disorderly  persons,  gambling 
and  bawdy  houses,  and  every  other  kind  and 
manner  of  disorder  and  offense  against  the  pub- 
lic health  and  good  order  of  society  are  enforced, 
and  shall  enforce  all  laws  and  ordinances  which 
may  be  properly  enforceable  by  such  police 
force." 

In  order  to  carry  out  the  broad  and  oner- 
ous official  burdens  laid  upon  these  commis- 
sioners, the  statutes  provide  that  such  board 
is  authorized  and  required  to  employ  a  per- 
manent police  force,  and  It  Is  given  power  to 
equip  and  arm  the  same  In  such  wise  as  they 
may  deem  necessary.  Section  9776,  R.  S. 
1909.  Relative  to  the  manner  of  appointing 
and  removing  the  members  of  such  perma- 
nent police  force  and  to  guide  and  restrict 
the  actions  of  such  board  in  those  behalves,  It 
Is  further  provided  by  statute  that: 

"They  will  in  no  case  and  under  no  pretext 
appoint  or  remove  any  policeman  or  officer  of 
police,  or  other  person  under  them,  for  or  on 
account  of  the  political  opinions  or  affiliations  of 
such  policeman,  officer  or  other  person,  or  for 
any  other  cause  or  reason  than  the  fitness  or  un- 
fitness of  such  policeman,  officer  or  other  per- 
son." And  to  this  end  and  substantially  in  the 
above  terms  the  members  of  the  board  are  re- 
quired to  make  oath.   Section  9709,  R.  S.  1909. 

Touching  the  conditions  under  which  the 
removal  of  any  policeman,  or  of  any  officer 
of  police,  may  be  had,  and  the  manner  and 


method  of  such  removal,  the  statute,  among 
other  things,  provides  thus: 

"Having  served  one  year  probationary  service 
to  the  satisfaction  of  the  board,  such  policemen 
and  police  officers  may  be  appointed  for  an  ad- 
ditional term  of  three  years,  and  shall  thereafter 
be  subject  to  removal  only  for  cause  and  upon 
complaint  being  made,  or  charges  being  prefer- 
red against  them,  a  copy  of  which  complaint 
:  or  charges,  setting  forth  the  grounds  thereof, 
I  shall  be  given  to  such  policeman  not  less  than 
forty-eight  hours  prior  to  the  time  the  .com- 
plaint or  charges  are  to  be  heard  by  the  board, 
and  they  shall  have  a  right  to  appear  before 
the  board  and  be  confronted  by  the  witnesses 
against  them,  and  to  be  defended  by  counsel, 
and  the  board,  after  hearing  the  charges,  shall 
take  a  vote  by  yeas  and  nays,  to  be  entered  up- 
on the  records  whether  or  not  the  charges  have 
been  sustained,  and  what  punishment,  if  any, 
shall  be  imposed.  If  the  charges  are  found  by 
the  board  to  be  sustained  by  the  evidence,  the 
board  may  remove  such  policeman  or  police 
officers,  or  the  board  may,  instead  of  removal, 
suspend,  reprimand  or  impose  a  fine  upon  the 
policeman  or  police  officer,  and  in  case  any  fine 
so  imposed  is  not  paid,  the  same  shall  be  deduct- 
ed from  the  salary  of  such  policeman  or  police 
officer.  If  complaint  is  made  or  charges  pre- 
ferred against  a  policeman  or  police  officer, 
which,  in  the  opinion  of  the  board  does  not  con- 
stitute an  offense  of  which  the  board  should 
take  cognizance,  the  board  shall  dismiss  such 
complaint  or  charges."    Section  9784,  R. 

It  Is  clear,  we  think,  that  the  statutes  gov- 
erning the  matter  of  charges  and  complaints 
against  policemen  and  police  officers  contem- 
plate that  charges  may  be  filed  with  the  board 
of  police  commissioners,  not  only  by  private 
persons  and  Individuals,  but  also'  by  the 
board  of  police  commissioners,  or  by  any  in- 
dividual member  of  such  board.  For  we  note 
In  section  9786,  R.  S.  1909,  the  provision  that: 

"All  complaints  or  charges  filed  by  pertont 
other  than,  the  oommUtionert  or  police  officer* 
shall  be  verified  by  the  oath  of  the  person  filing 
such  complaint  or  charges."    (Italics  ours.) 

Section  9784,  supra,  Is  the  only  section  of 
our  statute  governing  the  police  force  of  Kan- 
sas City  which  provides  for  the  removal  for 
cause  and  upon  charges  and  complaints  of 
policemen  and  police  officers  of  such  police 
force;  and  the  hearing  before  the  board  of 
police  commissioners  In  said  section  provided 
for  Is  the  only  hearing  possible  to  be  had. 
So  It  follows  that,  If  said  board  may  not 
hear  complaints  lodged  against  policemen 
and  police  officers,  there  Is  no  place,  board, 
or  person  before  which  or  before  whom  such 
complaints  can  be  heard  or  tried.  It  Is  like- 
wise clear  that  In  hearing  such  complaints 
the  board  of  police  commissioners  sit  and  act, 
not  In  Judicial  capacities,  but  In  administra- 
tive capacities.  State  ex  rel.  Heimburger  v. 
Wells,  210  Mo.  601,  109  S.  W.  758. 

The  Wells  Case,  supra,  was  a  hearing  by 
the  defendant  therein,  who  was  at  the  time 
the  mayor  of  the  city  of  St.  Louis,  upon  a 
complaint  against  Heimburger,  relator  there- 
in, as  commissioner  of  public  buildings  ef  the 
city  of  St.  Louis.  In  such  hearing  upon 
charges  filed,  Mayor  Wells '  was  proceeding 
and  acting  under  charter  provisions,  In  all 
respects,  so  far  as  concerns  the  legal  prin- 
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clple  Involved,  similar  to  the  statutes  here 
tinder  discussion.  The  point  involved  upon 
the  appeal  in  the  Wells  Case  was  Identically 
the  same  question  here  confronting  us ;  that 
is,  whether  the  fact  that  the  complaint  was 
caused  to  be  filed  by  an  administrative  offi- 
cer who  by  charter  was  authorized  and  em- 
powered to  hear  those  charges  disqualified 
such  officer  from  hearing  the  same.  Passing 
upon  this  identical  point,  Fox,  P.  J.,  in  an 
opinion  unanimously  concurred  In  by  division 
2  of  this  court,  said: 

"As  already  stated,  the  charter  provisions 
imposed  the  duty  upon  the  mayor  to  see  that 
the  laws  of  the  city  and  ordinances  of  the  city 
are  respected  and  enforced.  In  other  words,  it 
is  made  his  doty  to  see  that  the  officers  appoint- 
ed by  him  ore  not  derelict  in  the  discharge  of 
their  duties,  and  the  mere  fact  that  his  secretary 
prefers  the  charges  against  one  of  the  officers  in 
one  of  the  departments,  or  even  if  the  mayor 
should  make  out  the  charges  himself,  it  by  no 
means  follows  that  he  is  prejudiced  or  biased 
or  has  any  other  interest  in  the  proceeding  than 
to  ascertain  whether  or  not  the  charges  are 
true.  The  mayor  has  certain  duties  imposed 
upon  him,  and  he  is  entitled  to  the  presumption 
that  he  will  conscientiously  and  in  good  faith 
discharge  those  duties.  It  certainly  would  be 
a  very  violent  presumption  that  the  mayor 
of  a  great  city  in  the  investigation  of  charges 
against  officials  acted  from  spite  or  any  other 
improper  motive.  The  only  presumption  that 
can  be  indulged,  in  the  absence  of  any  showing 
to  the  contrary,  is  that  he  is  acting  in  obedience 
to  the  commands  of  the  organic  law  of  the  city 
of  which  he  is  the  chief  executive." 

[1,1]  We  do  not  think  there  can  be  any 
question  but  that  the  Wells  Case,  supra,  and 
the  cases  from  this  court  in  the  Wells  Case 
cited  and  discussed,  rule  this  one  upon  prin- 
ciple; nor  have  we  any  doubt  that  the  rea- 
son of  the  thing  points  Inexorably  to  the 
same  view.  For  we  have  seen  that  by  stat- 
ute an  onerous  and  broad  duty  Is  placed 
upon  the  board  of  police  commissioners  of 
Kansas  City  to  provide  a  capable  and  effi- 
cient police  force  and  to  use  that  force  In 
preserving  peace  and  order  in  their  city.  We 
must  assume  that  the  individual  members  of 
the  board  of  police  commissioners  will  hon- 
estly, properly,  and  efficiently  perform  the 
duties  saddled  upon  them  by  statute  (State 
ex  rel.  v.  Wells,  supra;  State  ex  reL  v.  Wal- 
bridge,  119  Mo.  883,  24  S.  W.  467,  41  Am.  St 
Rep.  663),  and  which  by  solemn  oath  they 
have  bound  themselves  properly,  efficiently, 
and  honestly  to  perform.  We  have  seen  that 
the  sole  judicatory  by  which  trials  of  charges 
against  policemen  and  police  officers  may  be 
had  is  before  this  board  Itself,  and  that  it 
may  hear  complaints  filed  as  well  by  Its  own 
members  as  by  other  police  officers  and  by 
private  individuals. 

Sad,  we  opine,  would  be  the  condition,  as 
regards  peace  and  good  order,  of  any  city  as 
large  as  we  judicially  notice  Kansas  City  to 
be,  if  its  board  of  commissioners  had  to  sit 
quietly  and  supinely  by  until  some  private 
individual  should  take  the  trouble  and  Initia- 
tive himself  to  file  charges  against  members 
of  the  police  force,  and  personally  to  prose- 


cute those  charges  before  this  board.  It  was 
a  wise  provision  of  the  Legislature  therefore 
which  put  the  power,  and  in  a  way  the  duty, 
of  filing  these  charges  and  complaints  (should 
such  be  deemed  necessary)  in  the  very  hands 
of  those  officers  who  are  under  their  oaths 
charged  by  law  with  the  providing  and  main- 
taining of  an  efficient  police  force.  So  we 
need  not  belabor  the  point  further.  The  case 
we  cite  above,  so  far  as  this  Jurisdiction  is 
concerned,  is  directly  in  point,  and,  if  the 
rule  in  other  jurisdictions  (depending,  it  may 
well  be,  upon  other  and  different  statutes  and 
constitutional  provisions)  is  different  from 
that  in  this  state,  that  is  no  concern  of  ours 
It  follows  that  our  provisional  writ  of  pro- 
hibition issued  herein  against  respondent 
Burney  should  be  made  absolute.  Let  this 
be  done.  All  concur,  except  BOND,  BLAIR, 
and  WILLIAMS,  JJ.,  who  do  not  sit 


N.  O.  NELSON  MFG.  CO.  v.  DOHERTT  et  al. 
(No.  18194.) 

(Supreme  Court  of  Missouri.    In  Banc.  Jan. 
29,  1917.) 

1.  Mechanics*  Liens  «J=»167(1)— Itemized  Ac- 
count—Sufficiency. 

A  mechanic's  lien  is  not  defeated  by  the  ma- 
terialman's failure  to  itemize  and  include  in  his 
lien  account  the  material  sold  and  delivered  up 
to  a  date  when  receipt  in  full  to  that  date  was 
given  by  him;  the  owner  of  the  building  ac- 
quiescing in  such  settlement  and  no  fraud  ap- 
pearing. 

[Ed.  Note,— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  268.] 

2.  Mechanics'  Liens  <&=»157  (3)— Failure  to 
Give  Credit, 

Where  materialman,  prior  to  filing  lien  ac- 
count knew  that  money  paid  him  by  contrac- 
tor was  received  from  building  owner  to  be  ap- 
plied on  his  account  but  undertook  to  apply  it 
on  an  old  debt  of  the  contractor  and  intentional- 
ly failed  to  give  the  owner  credit  therefor  in 
the  account,  his  lien,  notwithstanding  the  con- 
tractor's assent  to  such  application,  was  defeat- 
ed, under  Rev.  St  1909,  g  8217,  requiring  hen 
account  to  be  just  and  true. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  f  270.] 

Bond  and  Blair,  JJ.,  dissenting. 

Appeal  from  St  Louis  Circuit  Court; 
James  E.  With  row,  Judge. 

Action  by  the  N.  O.  Nelson  Manufacturing 
Company  against  Charles  Doberty  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
Claude  E.  Vrooman  and  others  appeal.  Re- 
versed and  remanded. 

This  action  was  brought  by  plaintiff  as  a 
dealer  in  plumbing  supplies,  to  enforce  a 
mechanic's  Hen  against  the  St  Regis  Apart- 
ments, situated  on  Lindell  boulevard,  near 
Forest  Park,  for  the  sum  of  $7,830.01,  being 
balance  claimed  for  material  said  to  have 
been  furnished  to  Charles  Doherty,  original 
contractor  for  furnishing  and  Installing  the 
plumbing  materials  in  said  building.  Charles 
E.  Vrooman  and  the  St.  Regis  Realty  &  In- 
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vestment  Company  were  the  owners  of  the 
lot  and  building. 

The  petition  is  In  the  usual  form  for  a 
materialman's  mechanic's  lien,  and  contains 
the  usual  allegations  of  that  kind  of  case.  It 
sets  out  an  itemised  statement  of  the  materi- 
als furnished  in  said  building,  of  the  total 
reasonable  value  of  $12,040.90.  The  first 
item  of  the  account  is  dated  December  17, 
1008,  and  the  last  Item  of  labor  and  material 
was  furnished  on  June  28,  1909.  The  account 
was  tiled  in  the  office  of  the  clerk  of  the  cir- 
cuit court  of  the  city  of  St.  Louis,  Mo.,  on 
September  3,  1909.  The  credits  are  as  fol- 
lows: March  24,  1909,  cash  $4,000;  July  14, 
1909,  1210.89,  showing  a  balance  due  of  $7,- 
830.01,  for  which  plaintiff  claimed  a  mechan- 
ic's Hen. 

Charles  Doherty  filed  a  general  denial. 
Vrooman  and  the  St  Regis  Realty  ft  Invest- 
ment Company  filed  separate,  though  identi- 
cal, answers.  They  denied  that  the  account 
was  a  true  and  correct  one,  and  denied  that 
all  Just  credits  had  been  given.  These  an- 
swers, in  addition  to  the  general  denials  con- 
tained therein,  aver  that,  on  or  about  Janu- 
ary 16,  1909,  the  St.  -Regis  Realty  ft  Invest- 
ment Company  gave  its  check  to  Doherty,  the 
contractor,  for  $2,000,  to  be  paid  by  the  lat- 
ter to  plaintiff  for,  and  on  account  of,  materi- 
als furnished  by  plaintiff  to  Doherty  for  de- 
fendants' building;  that  Doherty  paid  the 
sum  to  plaintiff,  with  knowledge  on  the  part 
of  the  latter  that  said  sum  was  the  proceeds 
of  the  $2,000  check  aforesaid;  that  plain- 
tiff received  said  $2,000,  but  failed  to  credit 
It  on  the  account  of  Doherty  for  materials 
furnished  for  the  building  aforesaid,  but 
receipted  for  only  $1,000  for  that  account; 
that  on  January  17,  1909,  plaintiff  obtained 
from  Doherty's  wife,  that  receipt  applying 
the  $1,000  on  the  St.  Regis  account  and  $1,- 
000  on  account  of  other  and  prior  indebted- 
ness of  Doherty,  and  substituted  therefor 
a  receipt  to  Doherty  for  the  whole  $2,000, 
as  a  credit  on  account  of  a  prior  Indebted- 
ness of  Doherty  to  plaintiff ;  that  inasmuch 
as  plaintiff  knowingly  and  willfully  deprived 
St.  Regis  Realty  &  Investment  Company  of  a 
credit  to  which  it  was  entitled,  the  plaintiff 
was  not  entitled  to  any  Hen  whatever. 

The  case  was  tried  as  though  replies  had 
been  filed  containing  a  general  denial.  By 
consent  of  parties,  the  court  referred  the 
cause  to  Charles  W.  Bates,  Esq.,  to  try  all 
the  issues  and  to  report  his  findings  and  pro- 
ceedings to  the  court. 

It  appears  from  the  contest  before  the 
referee  that  the  Issues  were  narrowed  down 
to  two  propositions:  First,  whether  the  de- 
fendants were  entitled  to  have  plaintiff's  ac- 
count credited  with  the  $2,000  paid  Doherty 
aforesaid,  and  whether  the  failure  of  plain- 
tiff to  credit  defendants  with  said  sum  pre- 
cluded It  from  asserting  a  mechanic's  lien 
against  the  property  aforesaid;  and,  second, 
whether  respondent  is  precluded  from  assert- 


ing its  mechanic's  lien,  on  account  of  the  fail- 
ure of  plaintiff  to  incorporate  as  a  part  of  its 
account,  an  itemized  statement  of  the  ma- 
terial delivered  to  Doherty  during  the  first 
four  months  of  deliveries,  which  plaintiff 
claims  was  settled  for  by  the  $3,600  paid  to 
it  by  defendants  through  the  contractor. 

The  referee  found  for  appellants  upon  both 
the  above  propositions,  and  recommended 
that  Judgment  be  entered  in  behalf  of  appel- 
lants. In  order  to  avoid  repetition,  the  tes- 
timony, as  far  as  necessary,  will  be  consid- 
ered hereafter  In  the  opinion.  The  court 
disregarded  the  findings,  conclusions,  and 
recommendation  of  the  referee,  sustained 
some  of  respondent's  exceptions,  made  its 
own  findings  and  conclusions,  sustained  the 
lien  of  respondent  as  filed,  less  $1,000,  and 
entered  Judgment  charging  the  property  of 
appellants  with  the  amount  found  due  as 
aforesaid. 

Appellants  filed  their'  motion  for  a  new 
trial,  which  was  overruled,  and  the  cause 
duly  appealed  by  them  to  this  court. 

Jesse  McDonald,  Frank  H.  Bra  den,  and 
Arnold  Just,  all  of  St  Louis,  for  appellants. 
Seneca  C.  Taylor  and  Robert  W.  Hall,  both; 
of  St  Louis,  for  respondent . 

Opinion. 

RAILEY,  a  (after  stating  the  facts  as 
above).  [1]  I.  Are  the  appellants,  on  the 
record  presented  here,  entitled  to  defeat  re- 
spondent's mechanic's  lien,  because  of  the 
latter's  failure  to  itemise  and  Include  in  its 
account  the  material  mentioned  in  evidence, 
sold  and  delivered  to  Doherty,  as  contractor, 
between  August  5,  1908,  and  December  1st 
of  the  same  year?  On  March  30,  1908,  the 
St  Regis  Realty  ft  Investment  Company  en- 
tered into  a  contract  with  Charles  Doherty, 
to  do  all  the  plumbing,  complete,  for  the  St 
Regis  Apartments  on  Undell  boulevard.  The 
work  was  to  be  done  without  delay,  in  a 
workmanlike  manner,  according  to  plans  and 
specifications,  for  the  sum  of  '$15,500.  On 
July  1,  1908,  plaintiff  submitted  a  bid  to 
Doherty,  as  such  contractor,  for  all  the  ma- 
terials which  would  be  required  In  doing  the 
plumbing  work  for  said  apartments,  a  list 
of  which  had  been  previously  furnished  by 
Doherty,  as  contractor,  on  May  27,  1908,  and 
the  entire  order  was  given  July  1, 1908.  The 
first  material  was  furnished  August  5,  1906, 
and  other  material  was  delivered  by  plain- 
tiff to  Doherty,  as  contractor,  between  said 
date- and  (December  1, 1908,  of  the  reasonable 
market  value  of  $3,500.  We  are  satisfied, 
from  all  the  testimony  In  the  case,  that  all 
of  the  last-mentioned  material  was  received 
by  Doherty  as  such  contractor,  that  the  same 
went  Into  the  St  Regis  Apartments,  under 
the  general  contract  aforesaid,  and  that  said 
material  was  of  the  reasonable  market  value 
of  $8,500. 

On  December  1, 1908,  the  St  Regis  Realty 
ft  Investment  Company  Issued  and  delivered 
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its  check,  payable  to  Charles  Doherty,  for 
$3,500,  on  the  German-American  Bank  of  St. 
Louis,  Mo.,  signed  by  Charles  B.  Vrooman. 
Inserted  in  said  check,  Is  the  following:  "Ac- 
count of  plumbing  furnished  on  St  Regis." 
Doherty  deposited  this  check  to  his  own  cred- 
it, and  on  December  2,  1908,  gave  to  plaintiff 
a  check  for  said  $3,500,  and  received  from 
Luenstroth,  the  collector  of  respondent,  a 
receipt,  of  which  the  following  is  a  copy : 
"St  Louis,  Mo.,  December  2,  1908. 

"Received  of  Charles  Doherty  thirty-five  hun- 
dred dollars,  payment  in  full  for  material  fur- 
nished St.  Regit  Apartments  to  date.  $3,500. 
"N.  O.  Nelson  Manufacturing  Company, 
"By  W.  J.  Luenstroth?' 

(Italics  are  ours.) 

Doherty  testified  In  regard  to  above  receipt 
as  follows: 

"Q.  You  asked  for  a  receipt  to  show  Mr.  Vroo- 
man that  was  In  fall  for  the  roughing  in  ma- 
terial, did  yon  sot?  A.  Yes,  sir.  Q.  Did  you 
get  that  receipt?  A  I  think  I  did.  Q.  What 
did  you  do  with  it?  A.  I  don't  remember.  I 
believe  I  gave  it  to  Mr.  Vrooman.  Q.  Have  you 
it  in  your  possession  now?  A.  No,  air.  Q. 
That  was  in  full  for  the  roughing  in  material 
up  to  that  date,  was  it,  and  read  so?  A  I  be- 
lieve it  did.  Q.  You  asked  it  to  be  applied  that 
way?  A.  Yes;  I  asked  it  to  be  applied  that 
way.  Q.  And  it  was  so  applied?  A.  Yes,  sir." 

Mr.  Vrooman,  in  his  testimony,  does  not 
deny  having  received  from  Doherty  the  above 
receipt  for  $8,500.  It  was  introduced  la  evi- 
dence, and  marked  as  Defendants'  Exhibit  14. 

Counsel  for  appellants,  In  their  brief,  in 
discussing  the  above  question,  say: 

"The  question  of  law  to  be  decided,  then, 
may  be  stated:  Can  a  materialman  furnishing 
material  for  a  building  under  one  continuous 
contract  take  a  point  in  the  account  where  the 
debits  and  credits  balance,  agree  with  the  con- 
tractor that  the  credit  shall  be  taken  in  full  to 
date,  deliver  further  materials  on  the  same  job 
under  the  same  contract,  and  file  his  lien  ac- 
count against  the  owners,  ignoring  that  part 
before  the  balance  and  including  only  that  part 
thereafter?" 

For  the  purposes  of  the  case,  it  may  be 
conceded  that  if  the  above  should  transpire 
as  stated,  without  the  knowledge  and  consent 
of  the  owner  of  the  building,  it  might  invali- 
date the  entire  lien,  but,  on  the  other  hand,  if 
all  the  material  had  gone  Into  the  building, 
the  reasonable  market  value  of  same,  or  the 
contract  price  therefor,  had  been  charged  for 
such  material,  and  the  owner  of  the  building 
acquiesced  in  the  settlement  for  all  material 
to  the  point  named,  either  directly  or  by  im- 
plication, then  he  would  not  be  in  a  position 
to  Insist  on  the  rejection  of  the  whole  lien, 
because  of  the  foregoing.  The  owner  of  the 
building  has  the  legal  right  to  know  whether 
the  materials  charged  to  the  contractor  have 
gone  into  his  building,  and  whether  he  has 
been  charged  a  reasonable  price  therefor. 
But  this  does  not  imply  that  the  materialman 
and  contractor,  at  a  given  point,  in  the  ac- 
count, may  not  settle  In  full,  with  the  con- 
sent and  acquiescence  of  the  owner  of  the 
building. 

The  receipt  from  plaintiff  to  Doherty  for 
the  $3,500  shows  on  its  face  that  It  was  In 


fall  for  materials  furnished  St.  Regis  Apart- 
ments to  date.  We  are  satisfied  from  the 
record  that  all  of  the  parties  Interested  In 
this  matter,  including  appellants,  acted  upon 
the  theory  that  the  account  was  settled  to 
the  date  of  said  receipt  and  hence  respond- 
ent did  not  waive  its  mechanic's  lien  by  fail- 
ing to  set  out  as  a  part  of  its  itemized  ac- 
count those  materials  included  in  above  set- 
tlement In  fact  if  plaintiff  had  set  out  the 
Items  for  which  the  charge  of  $3,500  was 
made,  as  a  part  of  Its  account  the  appellants 
might  well  have  insisted  that  they  should 
not  have  been  included  therein  on  account 
of  the  settlement  to  that  date.  Mining  Go.  v. 
Coyne,  164  Mo.  App.  loc.  dt  510,  147  S.  W. 
148. 

We  deem  it  unnecessary  to  review  the  au- 
thorities relating  to  above  question,  in  view 
of  the  undisputed  facts  disclosed  by  the  rec- 
ord. 

We,  therefore,  hold  that  respondent  did  not 
waive  its  mechanic's  lien  by  falling  to  incor- 
porate Into  Its  account  the  roughing  in  ma- 
terial furnished  by  plaintiff  to  Doherty  as 
contractor,  which  went  into  said  building  pri- 
or to  the  date  of  said  $3,500  receipt  The 
ruling  of  the  trial  court  is  sustained  as  to 
above  proposition. 

[2]  II.  On  January  15,  1909,  the  St  Regis 
Realty  &  Investment  Company  executed  and 
delivered  to  Charles  Doherty,  as  payee,  a 
check  on  the  German-American  Bank  of  St. 
Louis,  Mo,  for  $2,000.  Said  check  was  sign- 
ed: "St  Regis  Realty  &  Investment  Co.,  by 
Claude  E.  Vrooman,  Pres't"  It  contained  in 
the  body  thereof,  the  following:  "Acc't  of 
plumbing  for  St  Regis;  finishing  materials." 
Doherty  indorsed  this  check,  and  deposited 
same  in  his  own  name  in  the  National  Bank 
of  Commerce;  and  on  January  16,  1909,  Is- 
sued a  check  for  $2,000  on  the  National  Bank 
of  Commerce,  payable  to  the  order  of  the  N. 
O.  Nelson  Manufacturing  Company.  Doherty 
likewise  prepared  a  receipt  which  reads  as 
follows: 

"St  Louis,  Mo.  Jan.  16,  1909. 

"Received  of  Chan.  Doherty,  two  thousand  dol- 
lars, one  thousand  to  apply  on  St.  Regis  Apart- 
ments material. 

"$2,000  00/100." 

The  last-named  check  and  receipt  were  left 
with  the  wife  of  Charles  Doherty,  with  In- 
structions to  deliver  the  check  for  $2,000  to 
Luenstroth  for  plaintiff,  and  the  above  receipt 
was  to  be  executed  by  him,  in  behalf  of  his 
company.  Luenstroth  says  he  signed  the  said 
receipt  and  told  -Mr.  Chambers,  secretary  and 
treasurer  of  plaintiff,  that  he  had  signed  a 
receipt  to  apply  on  the  St  Regis  job.  He 
says  Doherty  was  indebted  to  plaintiff  at 
that  time  to  the  extent  of  about  $7,100  on  an 
old  account. 

Luenstroth  further  testified  that  after  Jan- 
uary 16,  1909,  he  went  to  the  home  of  the 
Doherty's  and  took  up  the  above  receipt  for 
$2,000,  which  he  signed  and  delivered  to 
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Mrs.  Doherty,  and  left  In  lieu  thereof  an- 
other, which  reads  as  follows: 

"St  Louis,  Mo.,  January  16,  1909. 

"Received  of  Charles  Doherty  two  thousand 
dollars  on  account. 

"$2,000" 

— and  signed  the  plaintiffs  name  thereto,  per 
himself. 

The  employes  of  plaintiff  testified  that  on 
January  16,  1909,  they  credited  Doherty's 
old  account  with  the  above  $2,000  and  gave 
him  no  credit,  as  contractor  with  the  St. 
Regis  Company,  for  any  part  of  same.  These 
employes  likewise  testified  that  they  bad  no 
personal  knowledge  that  the  above  $2,000  was 
paid  to  Doherty  by  appellants,  on  account  of 
material  which  went  into  the  St.  Regis  Apart- 
ments. The  evidence  of  appellants,  supported 
by  circumstances,  tends  strongly  to  show  that 
plaintiff  had  knowledge  of  the  fact  that  the 
above  $2,000  came  from  appellants,  and  that 
they  were  entitled  to  have  the  same  credited 
on  the  St  Regis  account  The  employes  of 
plaintiff  made  no  effort  to  ascertain,  from 
either  Doherty  or  Vrooman,  where  this  $2,- 
000  came  from,  although  the  receipt  stated 
that  $1,000  of  said  amount  was  to  go  to  the 
credit  of  Doherty,  as  contractor,  for  the 
benefit  of  appellants.  It  is  evident  from  the 
record  before  us  that  plaintiff's  employes, 
with  knowledge  of  above  facts,  could  have 
learned,  upon  the  most  casual  Inquiry  from 
Doherty  himself  where  the  $2,000  came 
from.  No  such  Inquiry,  however,  was  made 
In  respect  to  this  matter,  but  a  hurried  cred- 
it was  given  Doherty  on  his  old  account,  and 
the  appellants  were  not  even  given  the  benefit 
of  a  credit  for  the  $1,000  which  Doherty  di- 
rected should  be  credited  on  the  St.  Regis  ac- 
count 

We  shall  not  undertake  to  reconcile  the 
conflicting  testimony  of  the  various  wit- 
nesses, in  respect  to  plaintiffs  knowledge,  as 
to  the  source  from  which  Doherty  received 
said  $2,000.  It  concht  lively  appears  from  the 
testimony,  however,  that  prior  to  the  filing  of 
the  Hen  account  herein,  the  officers  and  em- 
ployes of  plaintiff  had  actual  notice  that 
Vrooman  had  paid  Doherty  said  $2,000  to  be 
applied  on  the  St.  Regis  account  It  further 
appears  that  Vrooman  made  a  demand  upon 
plaintiff,  repeatedly  before  the  filing  of  said 
account,  to  have  the  $2,000  aforesaid  applied 
upon  Doherty's  St  Regis  account.  After 
plaintiff's  employes  had  full  notice  that  the 
$2,000  was  the  money  advanced  and  paid  by 
Vrooman  as  aforesaid  on  the  St.  Regis  ac- 
count they  should  have  corrected  the  credit 
which  they  gave  Doherty  on  his  old  account, 
and  placed  the  same  to  the  credit  of  the  St 
Regis  account  for  the  $2,000. 

As  between  plaintiff  and  defendant  Doher- 
ty, the  former  had  the  right  to  apply  said  $2,- 
000  paid  on  January  16,  1909,  to  an  old  ac- 
count of  Doherty's,  not  connected  with  the 
St  Regis  account,  but  as  between  plaintiff 
and  appellants,  without  the  consent  of  the 
latter,  the  former  had  no  right  to  apply  said 


payment  otherwise  than  as  a  credit  on  the  ac- 
count for  materials  furnished  for  St  Regis 
Apartments,  and  the  consent  of  Doherty  to 
such  misapplication  of  said  credit  was  of  no 
consequence  so  far  as  Vrooman  was  concern- 
ed. The  trial  court  found: 

"That  $1,000  of  the  $2,000  paid  by  the  con- 
tractor, Charles  Doherty,  to  plaintiff,  January 
16,  1909,  should  be  applied  on  the  St.  Regis 
Apartments  lien  account  for  material  furnished 
by  plaintiff  therefor." 

On  the  undisputed  facts  aforesaid  the  trial 
court  ought  to  have  found  that  credit  should 
have  been  given  to  Doherty,  as  contractor, 
for  the  full  $2,000  on  the  St  Regis  account. 
It  is  manifest  from  a  consideration  of  all  the 
facts  in  the  case,  as  well  as  the  above-quoted 
recital  from  the  judgment  of  the  trial  court, 
that  plaintiff,  through  its  officers  and  em- 
ployes,' knowingly,  intentionally,  and  arbi- 
trarily omitted  and  refused  to  give  credit  to 
Doherty,  on  the  St  Regis  account,  for  at 
least  the  $1,000  mentioned  by  the  court  be- 
low in  its  judgment  aforesaid,  well  knowing 
that  appellants  were  entitled  thereto 

In  view  of  the  foregoing,  the  plaintiff  is  not 
entitled  to  enforce  its  mechanic's  lien  against 
the  property  in  controversy.  The  conclusion 
thus  reached  Is  abundantly  supported  by  both 
reason  and  authority.  Section  8217,  R.  S. 
1909;  Hoffman  et  al.  v.  Walton  et  al.,  86  Mo. 
613;  Kling  v.  Railway  Construction  Co.,  7 
Mo.  App.  410 ;  Uthoff  v.  Gerhard,  42  Mo.  App. 
266;  H.  P.  Brick  Co.  v.  McTaggart,  76  Mo. 
App.  loc.  cit.  353;  Dougherty  v.  Rothbaum, 
156  Mo.  App.  215,  137  S.  W.  83;  Mining  Co. 
v.  Coyne,  164  Mo.  App.  482,  147  S.  W.  148; 
Nlcolal  v.  Van  Frldagh,  23  Or.  149,  31  Pac. 
288;  Lewis  v.  Beeman,  46  Or.  311,  80  Pac. 
417;  McPherson  v.  Walton,  42  N.  J.  Eq.  282, 
11  Atl.  21 ;  Equitable  Savings  4  Loan  Ass'n 
v.  Hewitt,  55  Or.  329,  106  Pac.  447;  Lane  & 
Bodley  Co.  v.  Jones,  79  Ala.  156;  Bolsot  on 
Mechanics'  Liens,  §  425,  and  cases  cited; 
StubbB  Clarinda,  College  Springs  &  South- 
western Ry.  Co.,  65  Iowa,  513,  22  N.  W.  654; 
Gibbs  v.  Hanchette,  90  Mich.  657,  51  N.  W. 
691;  Lynch  v.  Cronan,  6  Gray  (Mass.)  531. 

On  the  undisputed  facts,  considered  in  con- 
nection with  the  foregoing  authorities,  the 
plaintiff  is  not  entitled  to  maintain  its  me- 
chanic's lien  against  the  property  of  appel- 
lants. 

The  judgment  of  the  trial  court  is  accord- 
ingly reversed,  and  the  cause  remanded,  to  be 
proceeded  with  in  accordance  with  the  views 
heretofore  expressed. 

BROWN,  C,  concurs  In  second  paragraph 
and  In  the  result  expressing  no  opinion  as  to 
the  first  paragraph. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILEY,  C,  Is  adopted  by  the  court  in  banc, 
as  its  opinion. 

GRAVES,  C.  J.,  and  WOODSON,  X,  con- 
cur.  PARIS  and  WILLIAMS,  JJ.,  concur  in 
result  BOND  and  BLAIR,  JJ.,  dissent. 
WALKER,  J.,  not  sitting. 
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STATE  ex  rel.  CHESTER,  P.  &  8TE.  O.  RY. 
CO.  v.  TURNER  et  ah   (No.  18292.) 

(Supreme  Court  of  Missouri.    In  Banc.  Jan. 
29, 1917.  Motion  for  Rehearing  De- 
nied Feb.  IS,  1917.) 

Exceptions,  Box  of  <8=>57— Filing — Sum  - 

CIItNCY. 

The  deposit  of  a  bill  of  exceptions  with  the 
clerk  of  the  court  whose  duty  it  is  to  file  such 
instrument  will  be  deemed  a  filing,  although  the 
clerk  neglects  to  file  the  bill  in  due  form. 

[Ed.  Note.— For  other  cases,  aee  Exceptions, 
Bill  of,  Cent  Dig.  ff  97-99.] 

Graves,  0.  J.,  and  Walker  and  Woodson,  JJ., 
dissenting. 

Appeal  from  Circuit  Court,  Mississippi 
County ;  Frank  Kelly,  Judge. 

Proceeding  by  the  State,  on  the  relation 
of  the  Chester,  Perryrille  &  Ste.  Genevieve 
Railway  Company,  against  Bert  Turner  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appealed  to  the  Springfield  Court  of  Ap- 
peals (163  S.  W.  951),  which  reversed  the 
judgment  and  certified  the  case  to  the  Su- 
preme Court.  Judgment  of  appellate  court 
affirmed  and  of  trial  court  reversed. 

J.  L.  Fort,  of  Dexter,  and  T.  R.  R.  Ely  and 
Langdon  R.  Jones,  both  of  Kennett,  for  ap- 
pellants. Olboney  Houcfe,  of  Cape  Girardeau, 
James  F.  Green,  of  St  Louis,  and  Davis  A 
Hardesty,  of  Cape  Girardeau,  for  respond- 
ent 

BOND,  J.  I.  The  suit  of  Rean  Calller 
against  the  Chester,  Perryville  &  Ste.  Gene- 
vieve Railway  Company  for  personal  Injuries 
was  tried  in  the  circuit  court  of  Dunklin 
county,  of  which  Bert  Turner  was  clerk,  and 
Judgment  rendered  against  the  defendant 
railway  company,  which  was  affirmed  by  the 
St  Louis  Court  of  Appeals  upon  a  considera- 
tion only  of  the  record  proper,  and  thereupon 
paid  by  the  said  railroad,  which  now  seeks 
redress  on  the  clerk's  official  bond  because  of 
his  failure  properly  to  file  the  bill  of  excep- 
tions, which  negligence  and  failure  of  duty, 
it  is  alleged,  deprived  it  of  Its  right  to  have 
its  appeal  heard  upon  its  bill  of  exceptions  in 
the  appellate  court  The  relator  further 
claims  that  had  said  bill  of  exceptions  been 
properly  filed,  the  said  appellate  court  would 
have  reversed  the  judgment  against  it;  that 
the  appellate  court  affirmed  the  judgment  on 
the  record  proper,  thereby  compelling  re- 
lator to  pay  the  amount  of  the  judgment  and 
costs  and  suffer  the  further  loss  of  expenses 
and  attorney's  fees  Incurred  in  perfecting 
the  appeal. 

In  the  instant  case  the  relator,  in  order  to 
support  its  theory,  presented  to  the  trial 
court  and  presents  to  this  court,  the  entire 
record  of  the  Calller  Case,  Including  the  bill 
of  exceptions  presented  to  and  rejected  by 
tile  St  Louis  Court  of  Appeals. 

Relator  also  put  in  evidence  the  opinion  of 
the  St.  Louis  Court  of  Appeals  in  the  Calller 
Case  to  show  that  the  appellate  court  held 

•JssFor  other 


TURNER  987 

that  there  was  no  record  entry,  minute,  no- 
tation, or  memorandum  In  the  records  of  the 
circuit  court  that  the  bill  of  exceptions  had 
ever  been  filed,  and  therefore  refused  to  con- 
sider the  bill  of  exceptions  as  a  part  of  the 
files  of  the  case,  and  affirmed  the  Judgment  on 
the  record  proper. 

The  contention  of  the  relator  in  this  regard 
is  that  if,  through  the  fault  of  the  clerk,  the 
bill  of  exceptions  was  not  properly  filed  and 
no  such  record  of  the  filing  thereof  made  as 
would  present  the  Calller  bill  of  exceptions 
to  the  St  Louis  Court  of  Appeals  for  con- 
sideration, and  if  reversible  error  was  shown 
by  such  bill,  then  the  trial  court  should,  and 
now  this  court  must,  hold  that  the  St  Louis 
Court  of  Appeals,  except  for  the  gross  neg- 
ligence of  the  clerk,  would  have  reversed  the 
Judgment  {which  was  affirmed  on  the  record 
proper),  and  thereby  relator  would  not  have 
been  compelled  to  pay  said  Judgment 

On  the  other  hand,  the  defendants  contend 
that  there  was  no  reversible  error  shown  by 
the  bill  of  exceptions,  and  that  its  considera- 
tion by  the  appellate  court  would  not  have 
changed  their  ruling;  but  even  conceding 
that  it  would  have  made  a  difference  in  their 
decision,  at  most,  the  case  would  only  have 
been  reversed  and  remanded,  and  in  the  event 
of  another  trial  Calller  would,  in  all  proba- 
bility, have  recovered  as  large,  if  not  a  lar- 
ger, judgment  and  therefore  relator  was  not 
damaged.  The  trial  court  however,  took  re- 
lator's view  of  the  case,  rendered  judgment 
for  the  penalty  of  the  bond,  and  awarded  ex- 
ecution for  $6,251.87.  The  defendants  ap- 
pealed. 

At  the  time  the  appeal  was  taken  Mississip- 
pi county  was  a  part  of  the  district  of  the 
Springfield  Court  of  Appeals,  and  hence  the 
cause  was  sent  to  that  court,  which  reversed 
the  judgment  holding  that  the  bill  of  excep- 
tions in  the  Calller  Case  had  been  legally 
filed.  In  conclusion  the  Springfield  Court  of 
Appeals,  on  account  of  its  decision  being  in 
conflict  with  that  of  the  St  Louis  Court  of 
Appeals,  certified  the  cause  to  this  court  for 
final  determination. 

II.  This  case  has  reached  us  in  the  way 
provided  in  the  Constitution  to  cause  har- 
mony in  the  rulings  of  the  two  Courts  of  Ap- 
peal, and  stands  for  final  decision  and  judg-  » 
ment  here  as  if  it  had  been  appealed  direct 
to  this  court  from  the  circuit  court  of  Mis- 
sissippi county.  To  justify  a  recovery  in  this 
action  it  was  essential  that  plaintiff  should 
show  actionable  negligence  of  the  clerk  and 
consequent  damage  to  it  The  burden  of 
proving  these  two  indispensable  elements  to 
any  judgment  against  the  defendants  was 
cast  upon  plaintiff  by  law,  and  was  properly 
assumed  in  its  pleadings.  The  question 
therefore  which  dominates  the  case  is:  Was 
there  any  actionable  negligence  attributable 
to  the  clerk  on  account  of  his  acts  and  doings 
in  and  about  the  bill  of  exceptions  which  was 
delivered  to  him  for  filing  by  plaintiff? 
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The  facts  are  undisputed,  and,  in  effect,  are 
that  after  procuring  an  order  of  court  enter- 
ad  of  record  permitting  it  to  file  a  bUl  of  ex- 
ceptions within  a  stated  time,  in  vacation, 
plaintiff  prepared  such  bill  of  exceptions  and 
transmitted  it  to  the  office  of  the  clerk,  where 
it  was  received  and  deposited,  and  a  note  of 
acknowledgment  sent  to  plaintiff's  attorney 
in  the  form  of  a  signed  written  statement 
(which  had  been  inclosed  for  signature  when 
the  bill  of  exceptions  was  sent)  to  the  effect 
that  the  bill  of  exceptions  was  filed  within 
the  currency  of  time  extended  by  the  order 
of  record  of  the  judge  of  the  court  before  its 
adjournment.  The  clerk  did  not,  in  fact,  In- 
dorse any  writing  Indicating  its  filing  on  the 
bill  of  exceptions;  be  simply  kept  the  bill  of 
exceptions  with  the  papers  in  the  case  in  his 
office. 

For  the  reasons  given  in  the  opinion  of  the 
Springfield  Court  of  Appeals,  we  think,  when 
the  clerk  accepted  and  deposited  with  the 
other  papers  In  the  cause  In  bis  office  the 
bill  of  exceptions  delivered  to  him  to  be  filed, 
the  act  of  filing  was  complete,  although  he 
failed  to  subscribe  on  the  bill  itself  any  writ 
ten  notation  of  the  act  of  filing  done  by  him. 
Such  writing  would  have  been  full  evidence 
of  the  fact  recited  by  it,  but  the  fact  existed 
Independently  of  that  particular  method  of 
proving  It  It  would  have  been  a  perfect  per- 
formance of  bis  duty  if  the  clerk  had  made 
a  notation  of  Its  filing  In  writing  on  the  bill; 
but,  having  actually  filed  It,  under  the  con- 
ceded facts,  the  omission  to  make  a  record  of 
his  act  did  not  destroy  the  act  itself,  but 
merely  affected  the  method  of  its  proof. 
Railroad  v.  Turner,  177  Mo.  App.  loc  clt.  464 
et  seq.,  163  S.'  W.  951,  and  cases  cited. 

III.  The  point  Is  made  that  there  Is  some- 
thing in  the  nature  of  a  bill  of  exceptions 
which  takes  it  out  of  the  rule  governing  the 
filing  of  other  papers  or  proceedings  in  a 
cause,  as  to  all  of  which  It  is  not  denied  that 
the  filing  might  be  manifested  by  the  proper 
physical  act,  Irrespective  of  any  written  evi- 
dence or  indorsements.  It  is  difficult  to  per- 
ceive any  intrinsic  quality  In  a  bill  of  ex- 
ceptions distinguishing  it  from  a  pleading,  a 
verdict,  or  process,  all  of  which  are  parts  of 
the  record  proper;  yet  It  is  undeniable  that 
these  may  be  filed  by  the  manual  act  of  the 
clerk  without  the  marking  of  a  written  In- 
dorsement on  any  of  them. 

It  follows  that  the  bill  of  exceptions  was 
filed  in  the  legal  sense  of  that  term  when  it 
was  delivered  to  the  defendant  clerk,  or  his 
deputy,  at  his  office  for  filing  in  accordance 
with  the  terms  of  the  court's  order  providing 
for  Its  filing  in  vacation,  and  was  received 
and  deposited  with  the  papers  in  that  case, 
although  the  bill  itself  contained  no  written 
notation  of  the  act  and  date  of  its  filing.  It 
necessarily  results  that  no  actionable  negli- 
gence on  the  part  of  the  defendant  clerk  was 
shown,  and  that  this  suit  on  his  official  bond 
must  fail. 

The  similar  views  of  the  Springfield  Court 


of  Appeals  expressed  In  Its  decision  of  this 
case  (177  Mo.  App.,  supra)  are  approved,  and 
the  conflicting  views  of  the  St.  Louis  Court 
of  Appeals  In  the  case  of  Oallier  v.  Railway, 
158  Mo.  App.  249,  138  8.  W.  660,  are  disap- 
proved, and  the  judgment  of  the  circuit  court 
of  Mississippi  county  Is  reversed. 

BLAIR,  J.,  concurs.  GRAVES,  C.  J.,  dis- 
sents in  separate  opinion  in  which  WALKER 
and  WOODSON,  JJ„  join.  Cause  transfer- 
red to  banc. 

PER  CURIAM.  The  foregoing  opinion  of 
BOND,  J.,  is  adopted  in  banc  as  the  opinion 
of  the  court.  FARIS,  J.,  concurs  in  the  re- 
sult BLAIR  and  WILLIAMS,  33.,  concur. 
GRAVES,  C.  3.,  dissents  In  a  separate  opin- 
ion, and  WALKER  and  WOODSON  JJ.,  dis- 
sent and  concur  with  GRAVES,  O.  J. 

GRAVES,  O.  3.  (dissenting).  I  do  not  con- 
cur In  the  views  of  my  learned  Brother 
BOND  In  this  case.  I  concede  the  general 
rule  that  the  deposit  of  an  instrument  with 
an  officer  whose  duty  it  Is  to  file  such  in- 
strument Is  usually  a  filing  of  such  Instru- 
ment to  all  intents  of  the  law.  Bnt  the  neg- 
lect to  file  such  an  Instrument  In  due  form 
by  such  officer  Is  a  neglect  of  duty.  The  rule 
which  says  that  the  deposit  thereof  with 
such  officer  shall  be  deemed  a  filing  is  one  of 
necessity,  and  is  one  which  can  only  be  In- 
voked by  the  party  depositing  it  for  filing. 
By  this  I  mean  the  party  depositing  the  in- 
strument for  filing  can  say  that  It  Is  no  fault 
of  his  that  it  has  not  been  filed,  and  he  can- 
not be  denied  the  benefits  accruing  from  an 
actual  filing.  This  Is  the  rule  for  the  reason 
that  the  negligence  of  the  officer  shall  not  be 
held  to  prejudice  the  rights  of  one  who  In 
good  fnith  has  done  all  that  is  required  of 
him  for  a  timely  filing.  But  this  rule  Is  to- 
tally foreign  to  the  case  at  bar.  Here  we 
have  the  clerk  himself  Invoking  the  rule,  and 
asking  that  the  bill  of  exceptions  be  consider- 
ed as  filed,  although  he  has  negligently  failed 
to  file  It. 

The  doctrine  announced  by  my  Brother  Is 
a  dangerous  one.  The  clerk  could  refuse  to 
properly  file  every  bill  of  exceptions,  but 
place  them  with  the  files,  and  thus  defeat  all 
applicants,  or  at  least  force  them  to  a  hear- 
ing in  the  appellate  court  upon  the  record 
proper.  Under  the  law  and  rules  of  court  the 
record  proper,  upon  appeal,  must  show  the 
filing  of  a  bill  of  exceptions,  or  that  docu- 
ment is  not  before  the  appellate  court  for 
review.  In  the  case  at  bar  it  appears  that  In 
the  case  of  Callier  v.  Railroad,  158  Mo.  App. 
249,  138  S.  W.  660,  the  clerk  neither  made  a 
record  entry  showing  the  filing  of  a  bill  of 
exceptions,  nor  did  be  make  in  his  office  or  on 
the  bill  of  exceptions  any  written  memoran- 
dum from  which  the  circuit  court  could  right- 
fully make  a  nunc  pro  tunc  entry  of  such 
filing.  It  is  this  neglect  of  the  clerk  which  is 
the  basis  of  this  suit  against  him  and  his 
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bondsmen.  That  be  was  grossly  guilty  of 
negligence  In  his  office  clearly  appears.  That 
such  negligence  precludes  the  railroad  from 
a  hearing  clearly  appears.  Under  such  cir- 
cumstances the  clerk  cannot  invoke  the  rule 
that  the  deposit  of  the  bill  of  exceptions  was 
a  filing.  He  can  never  invoke  that  rule  to 
cover  his  own  neglect  or  negligence.  Such 
rule  of  necessity  has  no  application  to  him. 
Such  rule  can  only  be  invoked  by  one  who 
would  be  Injured  by  the  neglect  of  the  office. 
It  cannot  be  Invoked  to  excuse  the  negligence 
of  the  officer  in  a  suit  based  on  such  negli- 
gence. 

My  Brother  and  the  Springfield  Court  of 
Appeals  have  misapplied  the  rule.  Stated 
otherwise  they  have  invoked  a  rule  which 
has  no  application.  On  the  record  before  it 
the  St.  Louis  Court  of  Appeals  in  Callier  v. 
Railroad,  158  Mo.  App.  249,  138  S.  W.  660, 
was  right  In  holding  that  there  was  no  bill 
of  exceptions  before  them,  and  further  right 
in  holding  that  there  was  no  written  memo- 
randa from  which  a  nunc  pro  tunc  entry 
could  be  made  by  the  circuit  court  I  there- 
fore dissent 

WALKER  and  WOODSON,  JJ„  concur  In 
these  views. 


STATE  ex  rel.  EQUITABLE  LIFE  ASSUR. 
SOC.  OF  UNITED  STATES  v.  ROBERT- 
SON et  al,  Judges.   (No.  19631.) 

(Supreme  Court  of  Missouri.  In  Banc.  Dec 
21,  1916.    Motion  for  Rehearing 
Denied  Feb.  IS,  1917.) 

1.  Contracts  «=»28  —  Conditional  Accept- 
ance of  Offer!. 

Preliminary  steps  leading  up  to  the  making 
of  a  contract  do  not  constitute  the  contract, 
and,  -where  an  oiler  is  conditionally  accepted, 
neither  party  is  bound. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  K  96-99,  160;  Dec.  Dig.  <8=>23.] 

2.  Insurance  <8=»182— Fraud— Binding  Re- 
ceipt—Misleading. 

An  application  for  insurance  and  the  "bind- 
ing receipt"  issued,  clearly  stating  that  insur- 
ance would  not  take  effect  unless  application 
was  accepted,  held  not  to  be  so  misleading  as  to 
work  a  fraud  on  applicant 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  210;  Dec.  Dig.  <8=>132.] 

>.  Insurance-  «=»  186(1)  —  Contract— Neces- 
sity or  Delivery  and  Acceptance. 
The  fact  that  a  life  policy  was  actually  is- 
sued and  marked  "approved"  did  not  make  it 
a  valid  contract,  where  there  had  been  no  deliv- 
ery to  applicant  and  policy  was  issued  at  a 
different  premium  rate  than  that  named  in  the 
application. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  SI  219,  225;  Dec.  Dig.  ♦=>186(1).] 

4.  Insurance  <8=>132— Contract— Condition- 
al  Acceptance  of  Application. 
Where  deceased  applied  for  life  policy  and 
a  "binding  receipt"  was  issued,  but  insurer  con- 
ditionally accepted  application  at  a  higher  pre- 
mium rate  and  policy  had  not  been  received  or 
accepted  by  deceased  at  his  death,  held,  no  com- 


pleted contract  for  insurance  existed  and  benefi- 
ciary could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  f  210;  Dec.  Dig.  «=»132.] 

Bond  and  Blair,  JJ„  dissenting. 

Certiorari  to  Springfield  Court  of  Appeals. 

Original  proceeding  for  writ  of  certiorari 
by  the  State,  on  the  relation  of  the  Equitable 
Life  Assurance  Society  of  the  United  States, 
against  Hon.  W.  R.  Robertson  and  others, 
Judges  of  the  Springfield  Court  of  Appeals, 
to  review  record  and  judgment  of  the  Spring- 
field Court  of  Appeals.  Judgment  of  Court 
of  Appeals  quashed,  with  direction  to  pro- 
ceed with*  case. 

This  Ib  an  original  proceeding  brought  by 
relator  in  this  court,  asking  for  a  writ  of 
certiorari  to  bring  up  for  review  the  record 
and  judgment  of  the  Springfield  Court  of 
Appeals,  rendered  in  a  suit  on  an  alleged 
contract  of  insurance,  in  favor  of  the  plain- 
tiffs in  the  case  of  Hattle  E.  Kempf  et  aL  v. 
Equitable  Life  Assurance  Society  of  the 
United  States,  appealed  to  that  court  from 
the  circuit  court  of  Greene  county.  The 
ground  assigned  for  the  writ  is  that  the 
judgment  of  the  Court  of  Appeals  Is  con- 
trary to  and  in  conflict  with  the  last  rulings 
of  this  court  regarding  the  matters  therein 
adjudicated — citing  the  cases. 

The  facts  of  the  case  are  few  and  simple, 
and  are  In  substance  as  follows:  On  June  12, 
1913,  Joseph  E.  Kempf  made  application  to 
the  relator  here  for  an  ordinary  life  policy 
of  Insurance  on  his  life  for  the  sum  of  $5,000, 
payable  to  his  wife  and  daughter.  The  ap- 
plication for  the  insurance  mentioned  was  In 
the  usual  form  of  such  documents,  being  a 
printed  blank,  with  printed  questions  to 
which  answers  were  to  be  filled  out  by  the 
applicant.  It  names  the  plaintiffs  In  the 
original  suit  as  the  beneficiaries. 

In  answer  to  a  question  contained  in  the 
application  regarding  the  use  of  Intoxicating 
liquors,  Kempf  said  that  he  used  from  "one 
to  two  ounces  before  breakfast"  each  day. 
The  premium  named  In  this  application  was 
$111.25,  payable  semiannually  In  advance. 
The  application  also  contained,  among  other 
things,  the  following: 

"I  hereby  agree  that  the  policy  Issued  hereon 
shall  not  take  effect  until  the  first  premium  has 
been  paid,  during  my  good  health.  •  •  *  I  • 
have  paid  to  M.  A.  Nelson  $111.25  to  cover  the 
first  semiannual  premium  on  the  policy  applied 
for,  in  accordance  with  provisions  of  the  receipt 
of  date  and  number  corresponding  to  this  appli- 
cation, which  I  hereby  accept  and  agree  to  the 
conditions  thereof." 

After  the  application  for  the  Insurance 
had  been  executed  by  Kempf,  he  gave  M.  A. 
Nelson,  the  agent  of  the  relator  at  Spring- 
field, Mo.,  his  note  for  $111.25,  in  payment 
of  the  first  semiannual  premium  on  the  pol- 
icy he  had  applied  for;  and  thereupon  Nel- 
son signed  and  delivered  to  Kempf  the  fol- 
lowing receipt 
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"Received  of  Joseph  E.  Kempf  one  hundred 
eleven  and  2D/ioo  dollars,  the  first  semiannual 
premium  on  proposed  insurance  for  $5,000.00 
on  the  life  of  self  for  which  the  above-mentioned 
application  is  this  day  made  to  the  Equitable 
Life  Assurance  Society  of  the  United  States. 
Insurance  subject  to  the  terms  and  conditions 
of  the  policy ;  contract  shall  take  effect  as  of  the 
date  of  this  receipt,  provided  the  applicant  is 
on  this  date  in  the  opinion  of  the  society's  au- 
thorized officers  in  New  York,  an  insurable  risk 
under  its  rules  and  the  application  is  other- 
wise acceptable  on  the  plan  and  for  the  amount 
applied  for;  otherwise  the  payment  evidenced 
by  this  receipt  shall  be  returned  on  demand 
and  the  surrender  of  this  receipt. 

"M.  A.  Nelson,  Agent 

"Dated  at  Springfield,  Mo.,  6-12— 13." 

Upon  the  receipt  of  the  application  and 
the  execution  of  this  receipt,  the  application 
waa  forwarded  to  the  home  office  of  the  com- 
pany, relator,  In  the  city  of  New  York.  In 
New  York  City  the  following  things  were 
done  as  to,  and  entries  made  on,  this  applica- 
tion: 

(A)  Entries  on  the  application  blank: 
"June  17th,  1913.  Await  Inspection  (habits) 
A.  W.  B."  "June  23,  1913.  Approved  5000. 
Age  plus  45%  A.  L.  S."  "June  27,  1913.  Is- 
sue O.  L.  Age  47  plus  5.  P.  H.  Send  re- 
lease. E.  H."  It  was  agreed  that  the  let- 
ters "A.  W.  B."  refer  to  A.  W.  Billings,  one 
of  the  medical  directors  of  the  relator  at  the 
home  office  in  New  York;  "A.  L.  S."  refer 
to  Dr.  A.  L.  Sherrlll,  also  one  of  relator's 
medical  directors  of  New  York ;  that  "O.  L." 
means  ordinary  life  policy;  "P.  H."  means 
personal  history;  and  that  "plus  45%"  and 
"plus  5"  mean  that  five  years  was  added  to 
the  real  age  of  Kempf,  at  the  New  York  of- 
fice, and  the  premium  rate  thereby  increased 
from  $111.25  to  $137.55,  payable  semiannual- 
ly. It  was  shown,  also,  that  plus  45  per 
cent,  means  five  years  added  to  the  age  of 
the  applicant;  that  the  applicant  was  rated 
up,  that  is,  five  years  were  added  to  his  real 
age  and  the  premium  rate  was  increased  ac- 
cordingly by  the  home  office ;  and  with  those 
"changes  the  application  for  the  insurance 
was  approved  and  the  policy  ordered  releas- 
ed from  the  St.  Louis  office,  and  to  be  de- 
livered to  the  insured.  But  prior  to  the  date 
on  which  the  policy  was  sent  to  Avery,  an- 
other agent  of  the  company,  at  St.  Louis,  the 
company  made  inquiry  as  to  the  habits  of 
Kempf,  and  Dr.  F.  B.  Fuson,  a  local  physi- 
cian, made  an  examination  and  reported 
that  he  found  bim  in  good  health,  and  that 
he  looked  no  older  than  his  actual  age;  and 
that  he  was  a  first-class  risk,  and  recom- 
mended him  for  insurance. 

E.  T.  Chester,  of  Kansas  City,  Mo.,  re- 
ported: Thought  (Kempf)  to  be  a  man  of 
little  or  no  means;  slow  in  paying  current 
bills,  and  drank  to  excess  at  times,  but  not 
often.  A.  J.  Howard,  a  banker  at  Billings, 
Mo.,  reported  that  he  knew  nothing  of 
Kempf  s  drinking,  and  that  Kempf  had  lived 
in  Billings  two  years.  After  the  reception 
of  these  reports,  the  company  issued  the  pol- 
icy, with  the  changes  and  conditions  men- 
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tioned,  and  sent  the  same  to  Avery,  at  St. 
Louis,  as  stated. 

(B)  On  June  24,  1918,  the  society  Issued 
in  tbe  city  of  New  York  a  policy  on  the  plan 
and  for  the  amount  applied  for,  but  as  to 
premiums  the  policy  so  issued  provided : 

"This  insurance  is  granted  in  consideration  of 
the  payment  in  advance  of  $137.55  and  of  the 
payment  semiannually  thereafter  of  a  like  sum 
on  each  12th  day  of  December  and  June  until 
the  death  of  the  insured." 

This  policy  was  sent  by  the  company  to 
C.  M.  Avery,  of  St  Louis,  Mo.,  and  accompa- 
nying It  was  a  letter  dated  at  New  York, 
June  23,  1913,  which  states: 

"Policy  on  the  life  of  Mr.  Joseph  E.  Kempf,  if 
the  risk  be  accepted,  will  be  issued  subject  to 
the  conditions  checked  below." 

Then  follows,  as  part  of  the  letter,  these 
notations  by  check  marks:  (a)  Age  rated  up 
five  years,  (b)  Account  of  personal  history, 
(c)  A  settlement  has  been  taken  in  this  case 
and  conditional  receipt  Issued  If  policy  Is- 
sued is  not  acceptable,  return  settlement 
promptly  and  take  up  receipt  without  fail. 

This  policy,  accompanied  by  this  letter, 
reached  Mr.  Avery  in  St  Louis  on  the  morn- 
ing of  tbe  29th  of  June,  and  on  the  same 
morning  Mr.  Nelson  wired  Mr.  Billheimer,  the 
agent  In  St  Louis,  of  Mr.  Kempf  s  death  from 
suicide.  It  is  agreed  that  Kempf  died  on  the 
23d  or  24th  of  June,  1913,  and  the  Court  of 
Appeals  in  its  opinion  says,  "There  Is  little 
doubt  but  that  be  committed  suicide."  Upon 
the  receipt  of  the  notice  of  Kempfs  death, 
the  company,  tbe  relator  here,  ordered  the 
policy  canceled  and  premium  note  returned. 
Tbe  policy  was  never  delivered  to  Kempf, 
nor  to  any  one  for  him  or  for  the  beneficiaries 
named  in  the  application  and  policy. 

Upon  these  facts,  the  jury  in  the  suit  on 
the  contract  found  for  the  plaintiffs,  and  tbe 
trial  court  rendered  Judgment  accordingly, 
and  thereupon  the  defendant  appealed  the 
cause  to  the  Springfield  Court  of  Appeals; 
and,  as  previously  stated,  that  court  affirmed 
tbe  judgment  of  the  circuit  court ;  and  there- 
after the  defendant  the  relator  here,  applied 
to  this  court  for  a  writ  of  certiorari,  as  be- 
fore stated. 

Alexander  &  Green,  of  New  York  City,  and 
Barbour  &  McDavid,  of  Springfield,  for  ap- 
pellant J.  T.  Neville,  of  Springfield,  W.  T. 
Lampkln,  of  Kansas  City,  and  J.  T.  White, 
of  Jefferson  City,  for  respondents  Hattle  A. 
and  Annie  Kempf. 

WOODSON,  J.  (after  stating  the  facte  as 
above).  I.  Counsel  for  relator  correctly  state 
that  there  are  but  two  real  legal  proposi- 
tions involved  in  this  case,  and  state  them 
in  the  following  language: 

"(1)  Was  there  a  completed  contract  of  in- 
surance between  Joseph  E.  Kempf  and  the  ap- 
pellant (petitioner)  herein? 

"(2)  When  and  where  was  that  contract  com- 
pleted? What  act  constituted  such  completion? 
Where  was  that  act  performed  and  what  law 
should  be  applied  in  the  construction  of  the  con- 
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tract,  if  any  existed  at  the  death  of  Joseph  E. 
Kempf?" 

The  view  we  take  of  the  case  it  will  only 
.be  necessary  for  us  to  consider  the  first. 

[1  ]  It  Is  elementary  that  in  order  to  make 
a  contract  there  must  be,  among  other  things, 
a  meeting  of  the  minds  of  the  contracting 
parties  regarding  the  same  thing,  at  the 
same  time.  The  negotiations  or  preliminary 
steps  taken  by  the  parties  leading  up  to  the 
making  of  a  contract  do  not  of  themselves 
constitute  the  contract  The  contract  is  not 
complete  or  consummated  until  the  proposi- 
tion of  the  one  Is  presented  to  the  other  and 
by  him  accepted  as  presented  without  condi- 
tions or  qualifications.  In  other  words,  the 
acceptance  of  the  proposition  presented  by 
the  one  must  be  accepted  by  the  other  in  the 
form  tendered;  and  if  the  acceptance  omits, 
adds  to,  or  alters  the  terms  of  the  proposi- 
tion made,  then  neither  party  to  the  negotia- 
tions is  bound.  So  long  as  any  element  of 
the  proposition  is  left  open,  the  contract  la 
not  complete  and,  of  course,  not  binding  on 
any  one.  The  following  authorities  so  hold: 
Chapin  v.  Cherry,  243  Mo.  loc.  clt.  401,  147 
S.  W.  1084;  Scott  t.  Davis,  141  Mo.  loc.  clt 
225,  42  S.  W.  714 ;  Egger  v.  Nesbitt,  122  Mo. 
loc.  cit  675,  27  S.  W.  385,  43  Am.  St  Rep. 
586  (and  cases  cited) ;  Green  v.  Cole,  103  Mo. 
loc.  cit.  76,  15  S.  W.  317;  Strange  v.  Crow- 
ley, 91  Mo.  loc.  clt  295,  2  S.  W.  421 ;  Bruner 
v.  Wheaton,  46  Mo.  loc.  cit  366;  Eads 
v.  City. of  Carondelet  42  Mo.  loc.  clt  117; 
Walllngford  v.  Insurance  Co.,  30  Mo.  loc. 
cit  52.  ■ 

The  application  of  Eempf  to  the  relator 
for  the  Insurance  was  In  writing;  so  was 
the  acceptance  thereof  by  the  company. 
What  was  Kempf  s  proposition  to  the  com- 
pany? An  application  for  insurance  on  his 
life,  to  be  evidenced  by  an  ordinary  life 
policy  for  the  sum  of  $5,000;.  and  in  said 
application  he  proposed  to  pay  semiannually 
therefor,  In  advance,  the  sum  of  $111.25.  It 
is  thus  seen  that  Eempf  applied  to  relator 
for  the  Insurance  on  the  plan  stated  In  his 
written  application;  and  the  receipt  given 
by  the  latter  to  the  former  provides  that  it 
Is  to  take  effect  as  of  its  date,  but  only  up- 
on condition:  First,  that  the  applicant  was 
on  that  date,  in  the  opinion  of  the  company's 
authorized  officers  in  New  York,  an  insur- 
able risk  under  Its  rules;  and,  second,  that 
the  application  was  otherwise  acceptable  on 
the  plan  and  for  the  amount  applied  for. 

Let  it  be  conceded  that  on  the  date  of  the 
receipt  given  by  the  company  to  Kempf,  he 
was,  in  the  opinion  of  its  officers,  in  New 
York,  an  Insurable  risk  under  Its  rules; 
then  how  stands  the  case?  That  question  Is 
answered  by  the  second  condition  before  stat- 
ed, taken  in  connection  with  the  evidence  in- 
troduced regarding  the  acceptance  of  Kempf  s 
application  for  the  insurance. 
.  The  undisputed  evidence  shows  that  the 
company  through  its  officers  in  New  York 
rejected  Kempf  s  application  for  the  insur- 
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ance  on  the  terms  as  presented  to  it,  and 
made  a  counter  proposition  to  him,  stating 
in  substance  that  it  would  insure  bis  life 
on  the  ordinary  life  plan,  provided  he  would 
permit  it  to  add  five  years  to  his  actual  age, 
as  stated  in  his  application,  and  to  charge 
him  $137.55  semiannual  premiums,  payable 
in  advance,  Instead  of  $111.25,  as  stated  in 
the  receipt  given  him  by  the  company.  This 
counter  proposition  made  by  the  company 
was  never  presented  to  or  acceded*  to  by 
Kempf;  he  having  died  prior  to  the  date  the 
policy  reached  Avery,  the  agent  In  St  Louis. 
Upon  this  state  of  facts  and  under  the  au- 
thorities before  cited,  there  was  no  contract, 
or,  as  counsel  state  it,  no  completed  contract 
between  the  parties  for  the  insurance  sued 
for;  but  the  Court  of  Appeals,  in  this  case, 
held  directly  to  the  contrary,  and  that  the 
beneficiaries  in  the  policy  were  entitled  to 
a  recovery. 

Considering  the  case  from  the  viewpoints 
mentioned,  we  do  not  understand  counsel  for 
respondents  to  question  the  soundness  of 
the  legal  conclusions  just  announced;  but 
they  strenuously  Insist  that  there  are  other 
facts  disclosed  by  the  record  not  considered 
by  us,  which,  if  taken  in  connection  with 
those  considered,  quite  a  different  legal  prop- 
osition would  be  presented  for  determination. 
The  evidence  upon  which  counsel  for  respond- 
ents base  their  right  to  a  recovery,  and 
which  they  contend  this  court  has  not  so  far 
considered  in  arriving  at  the  conclusions 
heretofore  stated,  is  as  follows: 

(Taken  from  Kempfs  application)  "I  have 
paid  to  M.  A.  Nelson,  $111.25  to  cover  the  first 
semiannual  premium  on  the  policy  applied  for, 
in  accordance  with  the  provisions  of  the  receipt 
of  date  and  number  corresponding  to  this  appli- 
cation, which  I  hereby  accept  and  agree  to  the 
conditions  thereof."  Also,  "I  hereby  agree  that 
the  policy  issued  hereon  shall  not  take  effect 
until  the  first  premium  has  been  paid  during  my 
good  health." 

And  the  testimony  of  Mr.  M.  A.  Nelson,  the 
general  agent  of  the  relator,  who  took 
Kempfs  application  for  the  insurance  and 
issued  the  receipt  set  out  In  the  statement  of 
the  case,  which  is  substantially  as  follows: 
That  the  statement  in  the  receipt  to  the 
effect  that  the  applicant  was  insured  from 
the  date  of  receipt,  was  one  of  the  Induce- 
ments held  out  to  get  business. 

"If  he  dies  to-morrow,  he  is  insured.  *  •  • 
If  he  is  a  good  risk,  •  *  *  provided  it  is  ap- 
proved at  the  home  office,  we  always  state  that" 

If  that  evidence,  taken  with  the  receipt 
given  by  the  company  to  Kempf,  dated  June 
12,  1913,  stood  alone,  there  would  be  great 
force  in  the  contention  that  it  shows  a  com- 
plete contract  of  insurance,  in  full  force 
and  effect,  from  and  after  June  12,  1913, 
the  date  of  said  receipt;  but  unfortunately 
for  respondents,  they  do  not  stand  alone.  All 
of  this  evidence  Is  contained  in  the  applica- 
tion for  the  insurance,  or  in  the  receipt  be- 
fore mentioned,  given  by  the  company  to 
Kempf,  which  refers  to  the  application  and 
the  policy  and  are  made  parts  thereof,  which 
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provides  that  the  Insurance  was  not  to  be 
effectual  without  It  was  acceptable  to  the 
officers  of  the  company  In  New  York,  on  the 
plan  and  for  the  amount  applied  for. 

The  undisputed  evidence  shows  that  the 
application  of  Kempf  as  presented  to  the 
company  was  not  acceptable  to  the  New 
York  officers,  and  the  record  discloses  the 
fact  that  the  company  rejected  the  applica 
tlon  as  made  and  tendered  to  It,  and  also 
that  It  made  to  him  the  counter  proposition 
of  insurance  before  mentioned,  which  was 
never  accepted;  he  having  died  before  It 
reached  him.  As  to  the  testimony  of  Nel 
son,  it  is  not  contradictory  of  the  receipt  or 
the  application  mentioned,  nor  of  the  terms 
of  the  policy  mentioned.  While  he  stated 
that  the  Insurance  was  to  be  in  force  and 
effect  from  and  after  the  date  of  the  receipt, 
yet  he  added  "provided  it  (the  application 
for  the  insurance)  is  approved  at  the  home 
office,  we  always  state  that"  This  testi- 
mony substantially  conforms  to  the  terms  of 
the  receipt,  and  the  application  for  the  in- 
surance; all  of  which  shows  that  the  con- 
tract of  insurance  was  not  to  be  effective  un- 
til the  officers  of  the  company  in  New  York 
approved  the  application,  which  was  never 
done,  as  before  stated. 

[2]  But  counsel  for  respondents  contend 
that  if  that  was  the  meaning  of  the  receipt, 
application,  and  policy,  then  they  were  mis- 
leading, and  practically  work  a  fraud  upon 
Kempf  by  leading  him  to  believe  that  he  was 
Insured  from  June  12,  1913,  the  date  of  said 
receipt,  while  in  fact  he  was  not  insured  at 
all. 

We  are  unable  to  lend  our  assent  to  this 
entire  contention,  for  the  reason,  as  it  seems 
to  me,  that  by  a  careful  consideration  of  this 
record  no  conclusion  can  be  reached  except 
that  the  Insurance  was  not  to  take  effect 
without  the  application  therefor  was  ac- 
ceptable to  officers  of  the  company  in  New 
York.  The  application  and  the  receipt  so 
provided,  and  that  is  what  Nelson  testified 
to.  That  it  was  not  acceptable  to  them  is 
conclusively  shown  by  the  evidence. 

[3]  Had  the  New  York  officers  of  the  com- 
pany approved  the  entire  application,  as  it 
approved  Kempf  as  an  insurable  risk,  then 
unquestionably  he  would  have  been  insured 
from  that  date,  although  ill  health  or  death 
may  have  overtaken  him  prior  to  the  issuance 
of  the  policy.  In  other  words,  his  contract 
of  insurance  was  conditional,  depending  up- 
on the  company's  acceptance  of  his  as  an 
insurable  risk,  and  its  approval  of  his  ap- 
plication for  the  insurance  as  presented  to 
It  by  him.  The  actual  issuance  of  the  policy, 
an  ordinary  life  policy,  cuts  but  little  figure 
in  the  case,  for  the  reason  that,  if  Kempf 
had  no  previous  knowledge  of  its  terms,  they 
were  certainly  made  known  to  him  by  the 
provisions  of  his  application  for  the  insur- 
ance. Nor  does  the  fact  that  the  word  "ap- 


proved" was  written  on  the  back  of  the  pol- 
icy alter  the  case;  that  was  done  upon  the 
theory  that  Kempf  would  accept  the  com- 
pany's counter  proposition  to  insure  him,  but, 
he  having  never  accepted  this  proposition,  then 
of  course  the  policy  died  with  the  proposi- 
tion upon  which  it  was  bottomed. 

It  is  also  insisted  that  the  company  at  no 
time  indicated  an  intention  to  charge  Kempf 
the  increased  semiannual  premium  for  the 
first  semiannual  period. 

Counsel  and  the  Court  of  Appeals  are  both 
in  error  in  that  matter.  The  counter  propo- 
sition made  by  the  company  to  Kempf  pro- 
vided for  the  increased  premium,  which  was 
to  be  substituted  for  the  original  premium 
stated  in  the  application.  In  fact,  no  changes 
in  the  application  were  suggested  by  the  com- 
pany, except  as  to  the  age  of  Kempf,  and 
the  rate  of  premium  to  be  paid  by  him. 
Those  things  appear  in  the  policy  as  issued, 
and  there  is  nothing  contained  in  this  record 
to  show  a  contrary  intention. 

[4]  Upon  the  facts  stated,  the  Court  of 
Appeals  held  they  constituted  a  contract  of 
insurance  between  Kempf  and  the  company; 
we  are  of  a  contrary  opinion,  and  hold  that 
there  was  no  contract  of  insurance  existing 
between  them. 

Under  this  state  of  facts,  the  opinion  and 
judgment  of  the  Court  of  Appeals  are  in  di- 
rect conflict  with  the  last  decisions  of  this 
court,  as  shown  by  the  cases  before  cited. 

For  the  reasons  stated,  the  judgment  of 
the  Court  of  Appeals  Is  quashed  and  for 
naught  held,  and  that  court  is  directed  to 
proceed  with  the  case  in  harmony  with  the 
▼lews  here  expressed.  All  concur,  except 
BOND  and  BLAIR*  JJ.,  who  dissent 


LAURENT  ▼.  UNITED  BYS.  CO.  OF  ST. 
LOUIS.    (No.  16880.) 

(Supreme  Court  of  Missouri.    In  Banc.  Dec. 
21,  1016.  Motion  for  Rehearing  Denied 
Feb.  13,  1817.) 

1.  Trial  <s=>258(4) — Instructions— Invad- 
ing Province  of  Jury— Contributory 
Negligence. 
In  an  action  against  a  street  railroad  for 
personal  injuries  received  while  waiting  for  a 
car  upon  a  sidewalk  maintained  by  defendant 
at  its  station,  and  caused  by  the  end  of  a  car 
which  in  rounding  a  curve  protruded  over  the 
sidewalk  an  unusual  distance  and  struck  and 
knocked  plaintiff  down,  an  instruction  that  if 
plaintiff  took  a  position  so  near  a  street  railway 
track  as  to  be  in  danger  of  being  struck  by  a 
car  thereon  while  said  car  was  rounding  a 
curve,  and  plaintiff  saw,  or  by  the  exercise  of 
reasonable  care  would  have  seen,  that  there  was 
danger  of  being  struck  by  the  body  of  the  car 
as  it  projected  over  a  rail  whilst  rounding  a 
curve,  plaintiff  cannot  recover,  was  erroneous, 
as  invading  the  province  of  the  jury  in  failing 
to  submit  the  issue  of  contributory  negligence, 
and  In  Ignoring  the  rule  that  in  case  of  hidden 
danger  contributory  negligence  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  616.] 


«$=»For  other  cases  sea  same  topic  and  KETi -NUMBER  In  all  Key-Numbered  Digests  and  Indexet 


Digitized  by 


Google 


Mo.) 


LAURENT  t.  UNITED  RTS.  00.  OF  ST.  LOUIS 


993 


2.  Cabbikbs  <8=>347(3)— Injtjkim  to  Pasb^n- 

o«bs— Question  fob  Juby. 
In  an  action  against  a  street  railroad  com- 
pany for  personal  injuries  received  while  wait- 
ing for  a  car  upon  a  sidewalk  maintained  by  de- 
fendant at  its  station,  and  caused  by  the  end  of 
the  car  which  in  rounding  a  curve  protruded 
over  tie  sidewalk  an  unusual  distance  and 
knocked  plaintiff  down,  the  question  of  con- 
tributory negligence  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ff  1355,  1356,  1363-1368,  1402.] 

Graves,  C.  J.,  and  Bond  and  Blair,  JJ.,  dis- 
senting. 

Appeal  from  St  Louis  Circuit  Court;  W. 
B.  Homer,  Judge. 

Action  by  Elizabeth  Laurent,  by  her  guard- 
ian, Albert  Laurent,  against  the  United  Rail- 
ways Company  of  St  Louis,  Mo.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed, and  remanded  for  another  trial. 

A  R  &  Howard  Taylor,  of  St  Louis,  for 
appellant  Boyle  &  Priest  and  T.  M.  Pierce, 
all  of  St  Louis,  for  respondent 

WOODSON,  J.  This  suit  was  instituted 
in  the  circuit  court  of  the  city  of  St  Louis 
by  the  plaintiff  against  the  defendant  to  re- 
cover the  sum  of  $20,000  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained 
by  her  in  consequence  of  its  negligence.  The 
verdict  and  judgment  were  for  the  defend- 
ant and  the  plaintiff  appealed  the  cause  to 
this  court 

In  so  far  as  this  appeal  is  concerned,  the 
facts  were  as  follows: 

The  defendant  constructed  and  maintained 
a  station  on  the  north  side  of  Eastern  av- 
enue, where  defendant's  tracks  come  into  said 
avenue  from  the  north  and  curve  east  there- 
on. The  defendant  also  constructed  and 
maintained  a  granitoid  sidewalk  on  the  south 
aide  of  said  station,  which  extended  within 
two  or  three  feet  of  defendant's  track. 

On  the  date  of  the  injury  complained  of 
the  plaintiff  and  eight  or  ten  other  persons 
were  at  said  station  for  the  purpose  of  tak 
log  passage  on  the  next  car  coming  from 
the  north ;  and  while  standing  on  said  walk 
the  end  of  the  car  in  making  the  curve  pro- 
truded over  the  sidewalk  some  two  or  three 
feet  to  the  point  where  the  plaintiff  was 
standing,  and  struck  and  knocked  her  down, 
and  Inflicted  the  injuries  complained  of. 

At  the  instance  of  the  defendant  the  court 
gave  the  jury  the  following  Instruction: 

"The  court  instructs  the  jury,  if  you  find  and 
believe  that  plaintiff  took  a  position  so  near  a 
street  railway  track  as  to  be  in  danger  of  be- 
ing struck  by  a  car  thereon  while  said  car  was 
rounding  a  curve,  and  that  plaintiff  saw  or  by 
the  exercise  of  reasonable  care  would  have  seen 
that  there  was  danger  of  being  struck  by  the 
body  of  the  car  as  it  projected  over  a  rail  whilst 
rounding  a  curve,  then  plaintiff  cannot  recover, 
and  your  verdict  must  be  for  defendant" 

This  instruction  is  clearly  erroneous,  not 
only  "not  couched  In  as  plain  language  as 
that  which  it  might  have  been"  in  the  lan- 


guage of  the  Commissioner,  but  It  It)  actual- 
ly misleading  when  applied  to  the  facts  of 
this  case. 

The  evidence  for  the  plaintiff  showed  that 
the  end  of  the  car  in  making  the  curve  at 
the  point  of  the  injury  projected  for  a  dis- 
tance of  five  or  more  feet  over  the  rail  near- 
est to  said  sidewalk  upon  which  plaintiff  was 
standing ;  also  that  plaintiff  had  no  previous 
knowledge  or  notice  of  that  fact 

That  was  an  unusual  condition,  so  much  so 
no  court  should  declare  as  a  matter  of  law 
that  every  person  of  ordinary  care  and  pru- 
dence should  have  anticipated  the  fact  that 
the  end  of  the  car  would  protrude  so  far. 
That  Is  not  the  usual  thing  for  a  car  to  do 
In  rounding  curves,  without  the  curve  is  an 
unusually  sharp  one,  or  where  the  car  Is  an 
unusually  long  one;  and  in  neither  event 
does  the  law  require  the  traveling  public  to 
take  notice  of  unusual  conditions;  espe- 
cially is  that  true  when  a  person  desiring  to 
become  a  passenger  is  standing  upon  a  side- 
walk maintained  by  the  defendant  for  the 
purpose  of  enabling  him  or  her  to  board  and 
alight  from  Its  cars.  In  the  absence  of 
knowledge  or  notice  to  the  contrary,  such 
an  invitation  to  an  Intended  passenger  had 
the  right  to  presume  and  to  rely  upon  the 
presumption  that  it  was  reasonably  safe  to 
stand  upon  said  walk  while  waiting  for  cars. 
At  any  rate,  upon  that  evidence,  taken  in 
connection  with  all  the  other  facts  and  cir- 
cumstances shown  by  the  testimony,  the 
question  of  contributory  negligence  should 
have  been  submitted  to  the  jury  by  a  plain 
and  unambiguous  instruction,  which  the 
opinion  of  our  learned  Commissioner  prac- 
tically admits  was  not  done  in  this  case. 
This  instruction  entirely  Ignores  that  prin- 
ciple of  law  applicable  to  hidden  dangers 
which  in  certain  cases  lurk  beneath  the  phys- 
ical conditions  which  are  present  and  ap- 
parent to  all. 

It  is  not  in  every  case  that  the  physical 
conditions  Impart  to  the  observer  the  danger 
concealed  therein,  for  some  of  the  most  In- 
nocent things  in  appearance  are  the  most 
dangerous  and  deadly  to  the  observer  when 
put  hi  operation;  and  in  all  such  cases,  not 
only  the  physical  condition  must  be  seen,  but 
the  lurking  danger  incident  thereto  must  al- 
so be  of  such  a  character  that  a  person  of 
ordinary  prudence  would,  by  the  exercise  of 
ordinary  care,  have  discovered  It  in  time  to 
have  avoided  the  Injury;  or  in  other  words, 
if  the  danger  Itself  Is  not  so  apparent  to  such 
a  person,  although  the  physical  condition 
which  causes  it  Is,  the  court  cannot  declare 
as  a  matter  of  law  that  the  injured  party 
was  guilty  of  contributory  negligence,  but 
must  submit  that  fact  to  the  Jury  under  prop- 
er instructions. 

What  man  or  woman  of  ordinary  prudence 
would  reasonably  have  expected  that  a  car 
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In  rounding  a  curve  on  a  public  street  would 
have  extended  two  or  three  feet  over  the 
sidewalk  the  company  had  placed  there  for 
him  and  her  to  stand  upon  while  awaiting 
for  the  car  approaching  It  for  the  purpose 
of  taking  passage  thereon,  without  he  or  she 
had  previous  knowledge  or  notice  of  the  de- 
gree at  the  curve,  the  length  of  the  car,  or 
the  approximate  extension  the  car  actually 
extended  over  the  same?  Our  reports  are 
full  of  such  cases.  Huhn  v.  Ma  Pac.  Ry. 
Co.,  92  Mo.  440,  4  S.  W.  937;  George  v.  St  I* 
&  San  Francisco  Ry.  Co.,  225  Mo.  364,  loc.  dt 
412,  125  S.  W.  196,  and  cases  cited. 

By  reading  the  Instruction  given  In  the 
case  at  bar  it  will  be  seen  that  It  completely 
Ignores  the  rule  just  announced. 

For  the  reasons  stated,  I  am  of  the  opinion 
that  the  judgment  should  be  reversed,  and 
remanded  for  another  trial. 

WALKER,  FARIS,  and  REVELLE,  JJ., 
concur.  GRAVES,  a  J.,  and  BOND  and 
BLAIR,  JJ.,  dissent 


HIGBEE  v.  BROCKENBROUGH  et  aL 

(Supreme  Court  of  Missouri.    In  Banc.  Dec. 
30,  1916.   On  Motion  for  Rehearing,  . 
Feb.  18,  1917.) 

1.  Constitutional  Law  cj=»  190  —  Retroac- 
tive Effect  of  Statutes. 

A  legislative  enactment  after  title  has  vested 
under  a  will  cannot  affect  such  title. 

[Ed.  Note— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  531-533.] 

2.  Wills  <s=649  —  Restraint  of  Anticipa- 
tion OB  AXIKNATION. 

A  testator,  even  in  case  of  a  devisee  sui 
juris,  may  lawfully  restrain  the  anticipation  or 
alienation  of  the  income  of  realty  devised  to  such 
person  for  life. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  1540.] 

3.  Trusts  «=»135,  147(1)— Construction— Ac- 
tive Trust— Title  of  Trustee. 

A  residuary  devise  in  trust  for  the  use  and 
benefit  of  a  married  daughter,  directing  the 
trustee,  as  in  his  judgment  may  best  promote 
the  interests  and  comfort  of  the  daughter  and 
her  family,  either  to  invest  the  trust  fund  in  a 
suitable  home,  taking  the  title  to  himself  as 
trustee,  and  allowing  the  daughter  and  her  fam- 
ily to  use,  occupy,  and  enjoy  the  same  or  the 
rents  thereof  during  the  lifetime  of  the  daughter, 
or  to  loan  it  at  interest,  or  invest  it  in  interest 
paying  securities,  and  to  pay  the  daughter  an- 
nually the  income  and  profits  thereof  during  her 
life,  created  an  active  trust,  and  the  legal  title 
to  a  house  and  parcel  of  land  purchased  by  the 
trustee  thereunder  vested  in  him,  and  the  devisee 
took  no  alienable  interest  therein,  but  only  an 
equitable  interest  in  the  income,  her  right  to 
which  was  qualified  by  the  terms  of  the  will. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  H  178,  192.] 

4.  Wilis  <3=>680— Construction— Trusts. 

In  view  of  Rev.  St.  1909,  i  583,  as  to  con- 
struing wills,  the  same  liberality  of  construction 


as  to  wills  creating  trusts  prevails  as  is  applied 
to  other  testamentary  provisions. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S|  1594-1598.) 

Graves,  O.  J.,  and  Woodson  and  Bond,  JJ., 
dissenting. 

Appeal  from  Circuit  Court  Boone  County ; 
David  H.  Harris,  Judge. 

Action  by  Paul  D.  Hlgbee  against  Willough- 
by  N.  Brockenbrough  and  others.  From  a 
judgment,  plaintiff  appeals.  Affirmed. 

E.  W.  Hlnton,  of  Chicago,  111.,  and  Hlgbee 
&  Mills,  of  Lancaster,  for  appellant  Gillespy 
&  Conley,  of  Columbia,  for  respondents. 

BLAIR,  J.  This  is  an  appeal  from  a  Judg- 
ment of  the  Boone  circuit  court  in  a  suit  to 
quiet  title  to  85  acres  of  land.  Appellant 
claims  under  a  trustee's  deed  executed  and 
delivered  to  him  pursuant  to  a  sale  under  a 
trust  deed  executed  by  Willoughby  N.  Brock- 
enbrough and  his  wife,  Alice  T.  Brocken- 
brough, and  their  children,  excepting  James 
Brockenbrough.  Appellant  claims  the  whole 
title.  On  the  trial  respondents  contended  he 
took  nothing  by  his  purchase.  The  question 
presented  involves  the  construction  of  a  par- 
agraph of  the  will  of  Mrs.  Eleanors  8.  Thom- 
as, which  reads  as  follows : 

"(4)  The  balance  of  my  estate  I  hereby  will, 
devise  and  bequeath  to  Robert  L  Todd,  in  trust, 
for  the  use  and  benefit  of  my  daughter  Alice, 
wife  of  Willoughby  N.  Brockenbrough;  and  di- 
rect said  trustee  as  in  his  judgment  may  best 

Eromote  the  interests  and  comfort  of  Alice  and 
er  family  either  to  invest  the  trust  fund  in  a 
suitable  home,  taking  the  title  to  himself  as 
trustee,  and  allowing  Alice  and  her  family  to 
use  and  occupy  and  enjoy  the  Bame  or  the  rents 
thereof  during  the  lifetime  of  Alice,  or  to  loan 
it  at  interest,  or  invest  it  in  interest  paying 
securities,  and  pay  to  Alice  annually  the  income 
and  profits  thereof,  during  her  life.  In  what- 
soever mode  it  is  used,  at  the  death  of  Alice,  said 
trustee  is  directed  to  convey  the  same  to  the 
children  of  said  Alice,  if  she  shall  leave  children 
living  at  her  death;  but  if  said  Alice  shall 
leave  no  children  surviving  her,  the  said  trustee 
shall  convey  the  same  to  my  son  John  S.  Thom- 
as, in  fee  simple.  No  charge  is  to  be  made 
against  either  of  my  children  for  any  expendi- 
tures on  their  account;  or  advancements,  here- 
tofore made;  but  whatever  estate  I  may  have 
is  to  be  disposed  of,  as  hereinabove  provided 
for." 

This  will  .was  signed  in  1870,  and  probated 
June  30,  1883.  August  10,  1888,  the  trustee 
purchased  the  land  in  question,  taking  title 
as  trustee,  subject  to  all  "the  provisions  and 
limitations,  trusts  and  conditions  imposed" 
by  the  last  will  of  Eleanora  9.  Thomas. 

The  deed  of  trust  under  which  appellant 
bought  purported  to  convey  the  land  to  se- 
cure a  note  for  $2,925. 

[1,2]  The  trial  court  held  that  the  children 
of  Alice  T.  Brockenbrough  took,  under  the 
will,  contingent  remainders,  and  that  appel- 
lant had  acquired  all  their  Interests,  except 
that  of  James  Brockenbrough,  who  did  not 
sign  the  trust  deed.  It  also  held  that  the 
will  gave  Alice  T.  Brockenbrough  no  convey- 
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able  Interest,  and  that  her  Interest  was  un- 
affected by  the  sale  under  the  trust  deed. 
None  of  the  defendants  appealed,  and  there- 
fore no  question  Is  presented  concerning  the 
correctness  of  the  judgment  in  so  far  as  it 
dealt  .with  the  interests  of  the  children  of 
Alice  T.  Brockenbrough.  The  sole  issue  is 
whether  Alice  T.  Brockenbrough  had  power 
to  alienate  the  interest  she  took  under  her 
mother's  will.  The  settlement  did  not  create 
an  equitable  separate  estate  in  her,  since  no 
terms  apt  for  that  purpose  are  employed  in 
the  will.  The  statute  creating  a  statutory 
separate  estate  in  married  women  in  all  prop- 
erty devised  to  them  had  not  been  passed 
when  the  will  took  effect,  and  no  subsequent 
enactment  could  affect  whatever  title  the  will 
gave  her.  Seymour  v.  McAvoy,  121  Gal.  438, 
63  Pac.  946,  41  L.  B.  A.  544.  It  is  settled 
law  in  this  state  that  a  testator,  even  in  case 
of  a  devisee  who  is  sul  juris,  may  lawfully 
restrain  the  anticipation  or  alienation  of  the 
income  of  realty  devised  to  such  person  for 
life.  Lampert  v.  Haydel,  96  Mo.  439,  9  .S.  W. 
780,  2  L.  R.  A.  113,  9  Am.  St  Bep.  358.  Such 
a  restraint  upon  devises  or  bequests  to  mar- 
ried women  was  lawful  even  under  the  Eng- 
lish rule.  What  concerns  us  in  this  case  is 
whether  such  a  restraint  is  imposed  by  the 
will  of  Mrs.  Thomas.  Some  courts  yet  require 
an  express  restraint,  implying  none.  This 
court,  nearly  30  years  ago,  took  a  different 
view  (Partridge  v.  Cavender,  96  Mo.  loc.  cit. 
456,  9  S.  W.  786)  holding  applicable,  with  re- 
spect to  provisions  as  to  restraints,  the  gen- 
eral rule  that: 

Wills  "are  to  be  construed  as  a  whole;  lib- 
erally construed;  construed  with  reference  to 
the  intention  of  the  testator;  and  unless  that 
intention  if  carried  out  will  violate  some  posi- 
tive rule  of  law,  or  subvert  some  rule  of  public 
policy,  Buch  intention  must  be  allowed  to  con- 
trol, and  be  effectuated  by  the  courts.  And  in 
construing  wills  which  create  trusts,  the  same 
liberality  of  construction  as  to  such  trusts  pre- 
vails." 

Full  justification  for  this  Is  found  in  the 
statute  (section  583,  R.  S.  1909)  and  many 
decisions  of  this  court 

[3]  In  this  case  the  provision  is  one  made 
for  a  married  woman ;  the  settler,  her  moth- 
er, selects  a  trustee  and  directs  him,  "as  in 
his  judgment  may  best  promote  the  interests 
and  comfort"  of  the  daughter  and  her  fam- 
ily, (1)  to  Invest  the  fund  in  a  suitable  home, 
(2)  taking  the  title  in  his  own  name.  If  be 
so  invests  it  he  may,  as  his  judgment  di- 
rects, either  allow  the  daughter  and  her  fam- 
ily (1)  to  use  and  occupy  the  home  during 
her  life,  or  (2)  he  may  rent  it  and  pay  the  In- 
come to  the  daughter  during  ber  life ;  or  he 
need  not  so  invest  it  He  may,  if  his  judg- 
ment approves,  (1)  loan  the  money,  or  (2)  in- 
vest it  in  interest-bearing  securities,  and,  in 
either  instance,  the  income  is  to  be  paid  an- 
nually to  the  daughter  during  her  life.  No 
matter  how  he  manages  and  invests  the  fund, 
at  the  death  of  the  daughter  the  trustee  must 
convey  the  corpus  to  the  daughter's  surviving 


children,  if  any;  if  none,  then  to  John  S. 
Thomas.  We  are  of  opinion  the  language  of 
this  devise  excludes  the  idea  that  Alice  T. 
Brockenbrough  had  any  power  to  convey  any 
interest  it  conferred  upon  her.  This  case 
does  not  involve  any  question  of  her  right  to 
dispose  of  accumulations  on  hand,  nor  do  we 
consider  the  question  whether  she  and  her 
children  took  unseverable  interests.  The  in- 
tent of  testatrix  to  provide  an  annual  income 
for  her  daughter  and  put  it  beyond  her  pow- 
er to  alienate  her  interest  is  so  clear  that  to 
construe  the  will  otherwise  Is  to  disregard 
the  intent  of  testatrix  and  violate  the  com- 
mand of  the  statute.  In  Partridge  v.  Caven- 
der, supra,  some  stress  was  laid  upon  the 
fact  that  the  incomes  were  to  be  paid  during 
life.  Other  cases  give  some  emphasis  to  the 
devise  over.  The  power  given  the  trustee  to 
invest  the  fund  practically  at  his  discretion 
possesses  weight  Jarboe  v.  Hoy,  122  Mo.  loc. 
dt  341,  849,  26  S.  W.  968.  Likewise,  the 
right  to  possession  in  Alice  is  restricted  to 
conditions  specified  in  the  will  (Id.),  and  her 
right  to  retain  possession  of  the  home,  after 
its  purchase,  depends  upon  the  discretion  and 
Judgment  of  the  trustee,  who  may  permit  her 
to  occupy  it  or  exclude  ber  from  it  and  pay 
her  the  rent  it  may  produce.  She  could  not 
retain  possession  against  his  will,  exercised  in 
good  faith.  The  provision  includes  devisee's  , 
family.  These  things  disclose  an  intent  to  pro- 
vide for  the  daughter  and  to  shield  her  from 
Improvidence  by  preventing  the  vesting  of 
any  estate  in  her.  The  trust  is  for  a  married 
woman,  and  is  also  an  active  one.  Pugh  v. 
Hayes,  113  Mo.  loc.  cit  424,  432,  433,  21  S.  W. 
23.  The  legal  title  was  vested  in  a  trustee,  the 
devisee  took  no  alienable  interest  but  only  an 
equitable  Interest  in  the  Income,  her  right  to 
which  was  qualified  by  the  terms  of  the  will. 
Kessner  v.  Phillips,  189  Mo.  loc.  cit  515,  524, 
88  S.  W.  66, 107  Am  St.  Rep.  368, 3  Ann.  Cas. 
1005. 

There  is  authority  in  other  jurisdictions 
supporting  the  construction  we  have  placed 
upon  the  .will."  In  Barnes  v.  Dow,  59  Vt  530, 
10  Atl.  258,  it  is  said: 

"If  it  appears  from  the  will  that  it  was  the 
intent  of  the  testator  that  the  beneficiary  should 
have  nothing  that  she  could  dispose  of,  it  will 
be  as  effectual  to  protect  the  trust  as  if  there 
was  an  express  clause  against  alienation." 

In  Roberts  v.  Stevens,  84  Me.  325,  24  AtL 
873,  17  L.  R.  A.  266,  the  court  held  that  a 
testator  may  devise  to  his  son  the  annual  in- 
come for  life  of  trust  property,  and  so  qual- 
ify and  restrict  it  that  he  cannot  convey  It, 
and  that  it  is  not  essential  that  the  will  ex- 
pressly provide  that  the  interest  shall  not  be 
alienated,  but  is  enough  if  such  Intention  is 
disclosed  by  the  whole  will,  read  In  the  light 
of  the  circumstances;  that  it  is  the  court's 
duty  to  be  guided  by  the  testator's  intention 
as  disclosed  by  the  whole  will.  In  Mattison 
v.  Mattison,  53  Or.  254,  100  Pac.  4,  133  Am. 
St  Rep.  829,  18  Ana  Cas.  218,  it  was  held: 

"In  an  equitable  life  estate  a  provision  against 
alienation  or  liability  to  creditors  need  not  be  in 
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express  terms,  but  may  be  implied  from  the 
general  intention  of  the  donor,  to  be  gathered 
from  the  terms  of  the  trust  in  the  light  of  all 
the  circumstances.  The  will  is  to  be  construed 
in  accordance  with  the  intention  of  the  testator, 
gathered  from  the  whole  instrument,  rather  than 
from  the  language  used  in  any  particular  clause 
of  it" 

[4]  Under  our  decisions  and  the  statute 
there  Is  no  reason  for  the  application  to  de- 
vises In  trust  of  any  rule  of  construction  ex- 
cept the  general  one  formulated  by  the  stat- 
ute. The  so-called  policy  of  the  law  against 
restraints  expends  its  force  upon  the  ques- 
tion whether  restraints  are  permissible  at 
all.  It  is  answered  fully  when  It  Is  decided, 
as  this  court  has  long;  held,  that'  such  re- 
straints are  not  void  because  of  It  It  does 
not  furnish  any  logical  basis  for  a  conclusion 
that  though  such  restraints  are  valid,  yet  the 
court  must  still  resist  them  to  the  extent  of 
looking  to  the  discarded  policy  to  add  to 
rules  of  construction  of  trust  provisions 
greater  strictness  than  the  statute  and  de- 
cisions tolerate  in  the  construction  of  oth- 
er clauses.  The  statutory  rule  is  applicable 
to  the  whole  will. 

Appellant  suggests  this  conclusion  gives 
Mrs.  Brockenbrough  the  money  and  the  land. 
The  record  does  not  show  she  got  the  mon- 
ey, and  does  show  she  never  got  the  land ;  L 
e.,  In  the  sense  that  she  took  any  alienable 
Interest  Appellant  bought  with  the  record 
of  the  will  at  least  constructively  before  him, 
and  bought  after  one  court  (Arnold  v.  Brock- 
enbrough, 29  Mo.  App.  825)  had  construed  the 
will  very  much  as  we  construe  It 

The  assignments  made  by  appellant  dis- 
close no  error.   The  Judgment  Is  affirmed. 

WALKER,  FARIS,  and  REVEI/LE,  JJ., 
concur.  GRAVES,  0.  X,  and  WOODSON 
and  BOND,  JJ.,  dissent 

On  Motion  for  Rehearing. 
PER  CURIAM.   Rehearing  denied. 

BOND,  J.  (dissenting.)  I.  This  case  hav- 
ing been  assigned  to  me  to  write  in  banc,  I 
prepared  an  opinion  which,  not  having  been 
adopted,  is  now  filed  with  some  modifications 
as  the  grounds  of  my  dissent  to  the  learned 
opinion  of  my  Brother  BLAIR. 

This  is  a  suit  to  quiet  title  to  85  acres  of 
land  in  Boone  county,  which  the  plaintiff 
claims  under  a  trust  deed,  dated  January  3, 
1912,  executed  to  him  by  the  trustee  under 
a  deed  of  trust  on  said  land  made  to  secure 
a  promissory  note  of  $2,925.  Said  deed  of 
trust  was  executed  by  the  defendants  In  this 
case  who  are  all,  except  one,  the  daughter 
and  grandchildren  of  Eleanora  Thomas.  The 
validity  of  said  deed  of  trust  depends  upon 
the  question  whether  the  parties  executing  it 
had  any  conveyable  Interest  or  estate  in  the 
land  therein  described,  which  was  bought 
with  the  estate  of  Eleanora  Thomas,  de- 
ceased, by  her  testamentary  trustee,  R.  L. 
Todd,  under  the  following  clause  of  her  will: 


"(4)  The  balance  of  my  estate  I  hereby  will, 
devise  and  bequeath  to  Robert  L.  Todd,  in  trust, 
for  the  use  and  benefit  of  my  daughter  Alice, 
wife  of  Willoughby  N.  Brockenbrough;  and  di- 
rect said  trustee  as  in  his  judgment  may  best 

Kromote  the  interests  and  comfort  of  Alice  and 
er  family  either  to  invest  the  trust  fund  in  a 
suitable  home,  taking  the  title  to  himself  aa 
trustee,  and  allowing  Alice  and  her  family  to 
use  and  occupy  and  enjoy  the  same  or  the  rents 
thereof  during  the  lifetime  of  Alice ;  or  to  loan 
it  at  interest,  or  invest  it  in  interest  paying; 
securities,  and  pay  to  Alice  annually  the  in- 
come and  profits  thereof,  during  her  life.  In 
whatsoever  mode  it  is  used,  at  the  death  of 
Alice,  said  trustee  is  directed  to  convey  the  same 
to  the  children  of  said  Alice,  if  she  shall  leave 
children  living  at  her  death;  but  if  said  Alice 
shall  leave  no  children  surviving  her,  the  said 
trustee  shall  convey  the  same  to  my  son  John  S. 
Thomas,  in  fee  simple.  No  charge  is  to  be  mada 
against  either  of  my  children  for  any  expendi- 
tures on  their  account ;  or  advancements  hereto- 
fore made;  but  whatever  estate  I  may  have  ia 
to  be  disposed  of,  as  hereinabove  provided  for. 
I  appoint  Robert  L.  Todd  Executor  of  this  will. 
In  testimony  whereof  I  hereto  set  my  hand  and 
affix  my  seaX  May  16,  A.  D.  1870. 

"Eleanora  Thomas." 

This  will  was  admitted  to  probate  short- 
ly after  the  death  of  the  testatrix,  on  June 
30,  1883,  and  duly  recorded.  The  trustee 
therein  named  was  succeeded,  on  March  1, 
1888,  by  James  0.  Gillespy,  about  five  years 
after  the  probate  of  the  will.  The  original 
trustee  purchased  as  such  the  land  In  contro- 
versy under  a  deed  which  recited  that  It  was 
conveyed  to  him  subject  to  all  of  the  provi- 
sions and  conditions  of  the  aforesaid  will  of 
Eleanora  Thomas. 

It  was  admitted  at  the  trial  that  Mrs. 
Brockenbrough,  the  daughter  of  the  testa- 
trix, and  her  husband  have  been  In  posses- 
sion of  said  land  since  It  was  acquired  by 
the  trustee,  using  it  for  a  home  for  them- 
selves and  their  children  until  such  of  these 
married  and  moved  away,  and  that  Mrs. 
Brockenbrough  and  her  husband  are  still  in 
the  occupation  of  said  land ;  that  the  parties 
named  as  the  defendants  of  this  suit  are  the 
children,  married  or  single,  together  with 
their  respective  spouses,  of  Mr.  and  Mrs. 
Brockenbrough. 

On  the  hearing  of  this  case  the  Judgment 
was  to  the  effect  that  the  legal  title  to  the 
land  In  dispute  was  In  the  defendant  James 
O.  Gillespy,  as  trustee  under  the  will  of  Ele- 
anora Thomas,  during  the  life  of  Alice  T. 
Brockenbrough,  with  the  power  to  permit 
her  and  her  family  to  occupy  and  enjoy  the 
same,  or  to  receive  the  rents  thereof  during 
her  life,  and  at  her  death  to  convey  the  title 
In  fee  to  her  children,  If  any  survived  her, 
otherwise  to  convey  In  fee  to  John  S.  Thomas. 

The  court  then  adjudged  the  defendants 
(naming  them),  who  were  the  children  of 
Alice  Brockenbrough,  to  be  the  owners  of 
remainders  contingent  upon  surviving  their 
mother,  and  that  the  interests  and  estates  of 
all  such  children  who  Joined  in  the  execution 
of  the  deed  of  trust  had  been  acquired  by  the 
plaintiff  as  the  purchaser  under  the  foreclo- 
sure thereof;  but  that  Alloa  T.  Brocken- 
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brough  bad  no  power  under  the  will  of  her 
mother  to  convey  the  life  estate  devised  to 
her,  and  that  her  deed  purporting  to  do  so 
was  void. 

After  this  ascertainment  of  the  title  of  the 
respective  parties,  the  trial  court  gave  judg- 
ment In  favor  of  the  defendant  for  costs. 
Plaintiff  duly  appealed  to  this  court 

II.  Under  the  clause  of  the  will  presented 
for  construction,  the  defendants,  who  are  the 
children  of  Alice  Brockenbrough,  and  who 
■hall  be  alive  at  the  time  of  ber  death,  take 
a  remainder  in  fee  contingent  upon  their 
survival  of  their  mother.  This  remainder  Is 
properly  devised,  for  it  Is  preceded  by  a  legal 
estate  In  the  property  devised,  for  the  life 
of  their  mother,  vested  In  the  trustee  under 
the  will  and  now  in  his  present  successor; 
and  by  a  preceding  equitable  estate  In  the 
usufruct  of  the  property  devised,  vested  dur- 
ing her  life  in  their  mother.  The  whole  title, 
legal  and  equitable,  being  in  these  two  per- 
sons for  the  life  of  one  of  them,  the  subse- 
quent remainders  are  well  supported  and  will 
take  effect  upon  the  death  of  Alice  Brocken- 
brough In  the  persons  mentioned  and  in  the 
order  prescribed  by  the  will.  Wommack  v. 
Whitmore,  58  Mo.  448.  That  the  estate  thus 
given  to  her  children  Is  one  which  may  pass 
by  grant  properly  executed  by  the  contingent 
remaindermen,  and  that  it  will  carry  all  the 
estate  of  the  remaindermen  who  outlive  their 
mother,  and  nothing  more,  Is  the  settled  law 
of  this  state,  and  the  modern  doctrine  else- 
where. R.  S.  1909,  g  2787  (R.  8.  1865,  c.  109, 
I  1) ;  Real  Prop.  Am.  Act,  8  &  9  Vict.  c.  106 
(1865);  Brown  v.  Fulkerson,  125  Mo.  400, 
28  S.  W.  682 ;  Emmerson  v.  Hughes,  110  Mo. 
629,  19  S.  W.  979;  Godman  v.  Simmons,  113 
Mo.  122,  20  S.  W.  972;  Wood  v.  Klce,  103 
Mo.  loc.  cit.  334,  15  S.  W.  623;  Stockwell  v. 
Btockwell,  262  Mo.  loc.  cit.  686, 172  S.  W.  23 ; 
Armour  v.  Lewis,  252  Mo.  loc.  dt  589,  161 
8.  W.  251. 

It  is  clear,  therefore,  that  the  purchaser 
under  the  foreclosure  of  the  deed  of  trust 
will  acquire  at  the  death  of  Alice  Brocken- 
brough the  interests  In  the  trust  property 
devised,  of  such  of  the  signers  of  the  deed 
of  trust  under  which  he  bought,  who  may 
then  be  alive.  And  the  same  result  would 
follow  If  we  should  decide  (which  is  not  nec- 
essary) that  the  present  trustee  has  a  right 
to  alter  the  Investment  of  the  trust  estate  in 
the  real  estate  in  the  possession  of  Alice 
Brockenbrough  and  her  family  by  selling 
it  and  Investing  the  proceeds  in  other  real 
or  personal  property.  For  this  would  be  but 
the  changed  form  of  the  trust  originally  de- 
vised, and  the  beneficial  owners  would  have 
the  same  Interest  and  estate  In  the  corpus  of 
the  new  form  of  the  trust  property  which 
they  had  in  any  prior  Investment  thereof, 
either  In  land  or  personal  property.  K.  C, 
etc.,  R.  Co.  v.  Weaver,  86  Mo.  473;  Lewey 

Lewey,  84  Mo.  367. 

III.  The  only  question  left  Is  whether  the 
beneficial  interest  secured  to  Alice  Brocken- 


brough In  the  corpus  of  the  trust  fund  de- 
vised In  the  will  of  her  mother  passed  by  the 
Joint  execution  of  the  deed  of  trust  of  herself 
and  husband,  under  which  the  plaintiff 
claims.  If  that  Interest  were  only  such  as 
belongs  to  a  married  woman  owning  an  equi- 
table life  estate  and  with  no  power  to  antici- 
pate or  alien  her  estate  by  any  form  of  con- 
tract or  conveyance,  then  nothing  passed  by 
her  deed,  for  under  such  restrictions  In  the 
grant  or  devise  to  her  there  would  be  left 
no  power  to  convey  her  estate  nor  anticipate 
its  Incomes.  But  a  careful  scrutiny  of  the 
terms  of  the  will  shows  that  It  was  not  the 
intention  of  the  testatrix,  nor  the  result  of 
her  devise,  to  create  a  trust  of  that  char- 
acter. There  Is  not  a  word  in  the  deed  which 
either  expressly  or  Impliedly  restrains  the 
equitable  life  tenant  from  conveying  that 
estate.  To  protect  such  a  tenure  in  a  married 
woman,  courts  of  equity  will  uphold  provi- 
sions in  a  deed  preventing  anticipation  or 
alienation;  but  they  will  not  permit  such 
restrictions  to  be  Interpolated  In  the  Instru- 
ment creating  the  trust  by  mere  construction, 
and  will  only  enforce  them  when  they  exist 
In  the  terms  of  the  deed  or  the  writing  itself. 
The  only  provision  made  in  the  clause  of  the 
will  with  reference  to  the  Interest  of  Alice 
Brockenbrough  Is  the  one  for  occupancy  for 
life  on  the  part  of  herself  and  family  of  the 
home  to  be  bought  by  the  trustee  with  the 
corpus  of  the  trust  estate,  or  the  payment 
to  her  of  the  rente  thereof;  and  In  the  event 
the  trustee  had  Invested  the  corpus  as  other- 
wise directed  in  the  will,  that  he  should  pay 
over  to  her  annually  the  Income  of  such  in- 
vestment There  is  nothing  in  the  will  which 
disables  her  from  disposing  of  the  Incomes 
which  might  have  accumulated  in  the  bands 
of  her  trustee,  either  from  the  rent  of  the 
home  place  or  the  other  modes  of  investment 
pointed  out  in  the  will.  The  bare  statement 
of  the  devise  Is  that  either  the  use  of  the 
trust  estate  in  the  form  of  a  home  that  should 
be  enjoyed  by  her  family,  or  its  Incomes  from 
any  other  mode  of  investment  shall  be  paid 
to  her.  This  language  does  not  prevent  alien- 
ation under  uniform  principles  of  equity. 

It  necessarily  follows  that  as  the  gift  was 
made  to  her  for  life  of  the  rents  and  profits 
of  the  trust  estate  however  Invested,  there 
was  thereby  created  in  her  for  life  either 
an  equitable  separate  estate,  or  a  statutory 
separate  estate,  or  simply  an  equitable  es- 
tate. If  her  tenure  was  in  either  of  these 
three  forms,  then  her  power  to  convey  by 
Joinder  with  her  husband  is  Incontrovertible. 
2  Bishop  on  Law  of  Married  Women,  §J  163, 
174,  et  seq. ;  R.  S.  1909,  g  2788.  Neither  of 
the  first  two  were  created  for  the  reason  that 
when  this  will  was  made  the  married  women's 
act  creating  statutory  separate  estates  had 
not  been  enacted,  which  disposes  of  that 
hypothesis.  And  that  an  equitable  separate 
estate  was  not  created  Is  apparent  from  the 
want  of  words  In  the  devise  sufficient  to 
create  such  a  tenure.   Estates  of  that  kind 
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can  only  arise  when  words  tantamount  to  the 
phrase  "to  her  sole  and  separate  use"  are 
employed.  That  expression,  although  com- 
monly used,  Is  not  Indispensable,  for  otner 
language  of  similar  import  and  which  neces- 
sarily excludes  the  marital  rights  of  the  hus- 
band would  be  sufficient;  but  in  the  .devise 
under  review  there  is  no  language  which 
either  expressly  or  by  necessary  implication 
excludes  the  marital  rights  of  the  husband 
in  the  usufructuary  devise  to  his  wife.  2 
Bishop  on  Law  of  Married  Women,  I  828  et 
Beq.  It  follows  that  the  estate  granted  to 
Alice  Brockenbrough  was  an  equitable  es- 
tate during  her  life  in  the  rents  and  profits 
and  Income  of  the  trust  estate  in  whatever 
mode  It  was  invested,  and  that  she  had  the 
same  power,  by  the  joint  conveyance  of  her 
husband,  to  convey  that  interest  which  any 
other  life  tenant  possesses  since  the  adoption 
of  our  statutes  relating  to  the  conveyance 
of  a  wife's  property  by  deed  Jointly  with  her 
husband.  We  have  shown  that  the  estate 
actually  vested  in  Mrs.  Alice  Brockenbrough 
was  merely  an  equitable  one  for  life  in  the 
rents  and  profits  of  the  land  purchased  for 
her  home  with  no  provisions  against  aliena- 
tion nor  anticipations,  and  that  it  was  neither 
an  equitable  separate  estate  nor  a  statutory 
separate  estate  (each  of  which  would  have 
passed  by  her  Joint  deed  with  her  husband). 
Hence  from  any  possible  viewpoint,  we  see  no 
escape  from  the  conclusion  that  the  joint  deed 
of  Alice  Brockenbrough  and  her  husband 
carried  the  equitable  life  estate  which  ac- 
crued to  her  when  the  trustee  under  the  will 
Invested  the  trust  estate  in  the  property 
which  he  was  directed  to  procure  for  a  home 
for  her  and  her  family  to  enjoy  during  her 
life. 

The  judgment  of  the  trial  court  should  be 
reversed,  and  the  cause  remanded,  to  be  pro- 
ceeded with  in  a  manner  not  inconsistent 
with  this  opinion. 

GRAVES,  0.  J.,  and  WOODSON,  J.,  con- 
cur. 

ORBLITT  v.  BERGFELD.    (No.  17869.) 
(Supreme  Court  of  Missouri.    In  Banc.  Jan. 
29,  1917.) 

1.  Appeal  and  Error  «J=»1062(1)— Review— 
Instructions— Evidence  to  Sustain. 

Where  there  is  substantial  evidence  tend- 
ing to  prove  an  essential  fact  pleaded,  the  Su- 
preme Court  will  not  disturb  the  action  of  the 
trial  court  in  submitting  such  issuable  fact  to 
the  jury  upon  proper  instructions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4212.] 

2.  Assault  and  Battery  «=>  43(4)— Civil  Ac- 
tion—Bubden  of  Proof— Instruction. 

Where  plaintiff  alleged  an  assault  by  defend- 
ant, an  instruction  that  the  burden  of  proof  re- 
mained with  plaintiff  during  the  trial  was 
proper. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  §§  57,  62.] 


3.  Assault  and  Battery  «=»43(1) — Civil  Ac- 
tion—Instructions. 

Instructions  as  a  whole  given  in  action  for 
damages  resulting  from  defendant's  alleged  as- 
sault on  plaintiff  held  to  fairly  present  both 
sides  of  the  controversy. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  f  |  57,  69,  61,  62.] 

4.  Assault  and  Battery  «*=»35— Civil  Ac- 
tion—Verdict. 

In  action  for  personal  injuries  resulting 
from  defendant's  alleged  assault  on  plaintiff  fol- 
lowing the  injuring  of  defendant's  automobile  by 
plaintiff's  horse  and  plaintiff's  refusal  to  pay  for 
repairs,  verdict  for  defendant  held  not  contrary 
to  evidence. 

[Ed.  Note.— For  other  cases,  see  Assault  and 

Battery,  Cent.  Dig.  I  5L] 

Bond,  Walker,  and  Blair,  JJ.,  dissenting. 

Appeal  from  St  Louis  Circuit  Court; 
Thomas  O.  Hennlsgs,  Judge. 

Action  by  David  Orblltt  against  George  F. 
Bergfeld.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed.  Rehearing  de- 
nied. 

The  amended  petition,  on  which  the  case 
was  tried,  charges  that  defendant  unlawfully 
assaulted  and  beat  plaintiff  by  hitting  him 
with  his  fists  and  kicking  him  with  his  feet ; 
that  defendant  unlawfully  beat  and  bruised 
plaintiff's  head,  body,  and  stomach  by  hitting 
him  with  his  fists  and  kicking  him  with  his 
feet,  thereby  Injuring  plaintiff's  ribs,  nerves, 
and  causing  internal  injuries;  that  the  in- 
juries to  his  ribs  and  the  blows  on  his  stom- 
ach caused  him  serious  gastric,  bilious,  and 
dyspeptic  injuries ;  wherefore,  etc.,  he  prayed 
for  $7,600  actual  damages  and  $7,600  as  ex- 
emplary damages. 

The  answer  denied  that  defendant  unlaw- 
fully assaulted  and  beat  plaintiff  as  alleged 
in  petition.  It  further  alleges  that  he  was 
attacked  by  plaintiff,  threatened  with  bodily 
Injury,  and  with  assault;  that  in  defense  of 
his  person,  and  not  otherwise,  he  struck 
plaintiff  to  prevent  the  latter  from  inflicting 
on  him  great  bodily  injury;  that  defendant 
at  the  time  made  no  attempt  either  to  as- 
sault or  beat  plaintiff;  and  that,  the  latter 
being  the  aggressor,  defendant  did  no  more 
than  was  necessary  to  defend  himself  against 
plaintiff's  attack. 

Plaintiff  introduced  testimony  tending  to 
prove  the  Issues  presented  In  the  amended  pe- 
tition. Defendant  offered  testimony  tending 
to  contradict  that  offered  by  plaintiff,  and 
also  introduced  testimony  tending  to  sustain 
the  allegations  of  answer.  Plaintiff  in  rebut- 
tal offered  testimony  tending  to  contradict 
that  offered  by  defendant. 

There  was  substantial  testimony  introduced 
in  behalf  of  both  plaintiff  and  defendant. 
The  verdict  of  the  jury  is  conclusive  as  to 
the  facts,  if  the  instructions  given  properly 
declare  the  law. 

It  appears  from  the  record  that  plaintiff's 
horse,  which  was  unhitched,  did  some  damage 
to  defendant's  automobile.    The  evidence 
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tends  to  show  that  plaintiff  agreed  to  pay 
for  having  the  machine  repaired ;  that  It  was 
repaired,  and  a  charge  of  $5  made  therefor; 
that  said  bill  was  paid  by  defendant,  and  an 
unavailing  effort  made  to  collect  the  same 
from  plaintiff.  Finally,  on  Sunday  morning, 
defendant,  being  In  that  locality,  called  at 
plaintiff's  house,  presented  his  bill  for  the  $5 
paid  on  account  of  said  repairs,  and  a  quarrel 
ensued  over  the  bill,  which  finally  culminated 
in  a  fist  fight. 

The  court  below  gave  eight  Instructions  in 
behalf  of  appellant,  and  refused  one  as  ask- 
ed, but  It  was  given  In  a  modified  form.  The 
court  likewise  gave,  at  the  instance  of  de- 
fendant, seven  instructions.  The  instructions 
will  be  considered  In  the  opinion  which  Is  to 
follow.  The  Jury  returned  a  verdict  in  fa- 
vor of  defendant.  Plaintiff  filed  a  motion  for 
a  new  trial,  which  was  overruled,  and  the 
cause  duly  appealed  to  this  court 

S.  P.  Bond  and  Jesse  A.  Wolfort,  both  of 
St  Louis,  for  appellant  Walton  &  Sentl  and 
Schnurmacher  &  Rassleur,  all  of  St  Louis, 
for  respondent 

RAILBY,  C.  (after  stating  the  facts  as 
above).  [1]  I.  It  is  claimed  that  the  verdict 
Is  against  the  overwhelming  weight  of  the 
evidence,  and  that  the  trial  court  committed 
error  in  refusing  to  grant  plaintiff  a  new 
trial  on  that  ground.  The  only  case  cited  by 
appellant  which  has  any  bearing  on  above 
question  is  Smoot  v.  Kansas  City,  194  Mo. 
loc.  cit  531,  532,  92  S.  W.  368,  where  Judge 
Fox,  after  reviewing  the  questions  presented, 
said: 

"Hence  follows  that  well-established  rule  by 
this  court  that,  where  there  is  any  substantial 
evidence  tending  to  prove  any  essential  fact  em- 
braced in  the  pleadings,  this  court  will  not  un- 
dertake to  disturb  the  action  of  the  court  in 
submitting  such  issuable  fact  to  the  jury  upon 
proper  instructions.  *  *  *  It  is  by  no  means, 
as  has  been  repeatedly  announced  by  this  court 
the  province  of  a  court  of  review  to  undertake  to 
weigh  the  testimony  or  to  adjust  the  conflicting 
statements  of  the  witnesses  testifying  in  the 
cause:  hence  the  ruling  upon  this  contention 
must  be  adverse  to  appellant" 

The  conclusion  reached  by  Judge  Fox  su- 
pra for  many  years  past  has  been  considered 
as  elementary  law  on  this  subject  Buford 
v.  Moore,  177  S.  W.  loc.  cit  872;  Brandt  v. 
Rente,  177  S.  W.  377;  Woods  v.  Johnson,  264 
Mo.  289,  174  S.  W.  375;  Cousins  v.  White, 
246  Mo.  296-309,  151  S.  W.  737;  Melly  v. 
Railroad,  215  Mo.  loc.  cit  586,  114  S.  W. 
1013;  Crossett  v.  Ferrill,  209  Mo.  loc  dt 
707,  108  S.  W.  52. 

II.  Appellant  assigns  as  error  the  action 
of  the  court  In  excluding  as  evidence  the 
general  denial,  filed  as  an  answer  to  plain- 
tiff's original  petition.  The  latter  was  not 
produced  nor  offered  In  evidence.  It  was 
stated  in  open  court  by  counsel  for  defend- 
ant that  the  original  answer  offered  in  evi- 
dence was  simply  a  general  denial.  This 
statement  of  counsel  Is  verified  by  the  record 
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before  us.  Eight  cases  are  cited  by  appel- 
lant In  support  of  this  assignment  as  fol- 
lows: Walser  v.  Wear.  141  Mo.  443,  463,  464, 
466,  42  S.  W.  928 ;  Kirkpatrlck  v.  Met.  Street 
By.  Co.,  211  Ma  68,  81  and  82,  109  S.  W. 
682;  Anderson  v.  McPlke,  86  Mo.  293,  301; 
Murphy  v.  St  L.  Type  Foundry,  29  Mo.  App. 
541,  545 ;  Dowzelot  et  aL  v.  Rawlings,  58  Mo. 
75;  Bailey  v.  CBannon,  28  Mo.  App.  39; 
Nelson-  v.  Wallace,  57  Mo.  App.  399;  Spur- 
lock  v.  Mo.  Pac.  Ry.  Co.,  125  Mo.  404,  406, 
28  S.  W.  634. 

We  have  carefully  examined  each  of  the 
above  cases,  and  do  not  find  anything  In  ei- 
ther convicting  the  trial  court  of  error  In 
refusing  to  admit  in  evidence  a  general  de- 
nial filed  to  a  former  petition,  when  the  lat- 
ter was  not  Introduced  In  evidence.  Nor  do 
we  find  In  either  of  said  cases  that  the  trial 
court  Is  required  to  admit  in  evidence  a  gen- 
eral denial  filed  to  a  former  pleading  for 
any  purpose,  unless  some  reason  should  ap- 
pear for  Introducing  the  same. 

In  the  Walser  Case,  supra,  two  original 
answers  were  Introduced  In  evidence.  They 
contained  material  facts  relating  to  the  case, 
and  hence  were  admitted  for  the  purpose  of 
showing  admissions  nrade  therein.  In  the 
Kirkpatrlck  Case  both  the  original  petition 
and  answer  were  admitted,  and  both  con- 
tained other  than  a  general  denial.  In  the 
Anderson  Case  the  answer  admitted  contain- 
ed other  matters  aside  from  the  general  de- 
nial. In  the  Murphy  Case  the  answer  also 
contained  other  matters  beside  the  general 
Issue.  In  the  Dowzelot  Case  the  abandoned 
petition  was  offered  in  evidence  for  the  pur- 
pose of  showing  admissions  different  from 
those  In  the  petition  on  which  the  case  was 
tried.  In  the  Bailey  Case  the  former  peti- 
tions were  received  in  evidence  for  the  pur- 
pose of  showing  admissions  against  plain- 
tiff's Interest  In  the  Nelson  Case  the  only 
thing  that  Is  said  on  the  subject  appears  at 
57  Mo.  App.  on  page  399,  as  follows: 

"The  abandoned  reply  should  also  have  been 
admitted.  Anderson  v.  McPike,  86  Mo.  293." 

There  i«  nothing  in  the  case  to  indicate 
that  the  reply  was  a  general  denial,  and 
hence  it  is  not  In  point  In  the  Spurlock 
Case  the  former  petitions  were  offered  In 
evidence  by  way  of  admissions  against  plain- 
tiff. 

None  of  the  above  cases  sustain  plaintiff's 
contention  In  respect  to  error  having  been 
committed  by  the  trial  court  in  excluding 
defendant's  general  denial,  filed  as  an  an- 
swer to  plaintiffs  abandoned  petition.  We 
know  of  no  case  In  this  state  which  would 
warrant  us  In  reversing  the  cause  for  fail- 
ure to  admit  such  an  answer,  when  offered 
tor  the  purposes  Indicated  in  appellant's 
brief.  Counsel  for  defendant  however,  In 
open  court,  announced  that  the  answer  was 
a  general  denial,  and  of  course  the  jury 
must  have  obtained  Information  as  to  that 
fact  without  it  being  formally  produced. 
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The  exclusion  of  the  answer,  however,  by 
the  trial  court,  was  proper,  and  Its  action  In 
that  respect  Is  approved. 

[2]  III.  It  Is  contended  by  appellant  that 
defendant's  instruction  numbered  1,  given 
by  the  court,  is  erroneous,  because  the  bur- 
den of  proof  Is  on  defendant  In  Justification 
of  the  assault  Said  instruction  reads  as 
follows: 

"The  court  instructs  the  jury  that  the  bur- 
den, that  is,  the  duty  of  reasonably  satisfying 
you  by  the  evidence  that  the  defendant  attacked 
plaintiff  unlawfully  and  wrongfully,  is  on  the 
plaintiff.  And  unless  the  plaintiff  has  reasonably 
satisfied  you  of  the  fact  that  defendant  assaulted 
and  beat  him,  unlawfully  and  wrongfully,  you 
will  return  your  verdict  in  this  case  in  favor 
of  defendant" 

The  following  cases  are  cited  In  support 
of  this  contention:  Conway  v.  Reed,  66  Mo. 
346,  27  Am.  Rep.  354 ;  O'Leary  v.  Rowan,  31 
Mo.  117,  118,  119;  Orscheln  v.  Scott  90  Mo. 
App.  352,  366  to  369. 

Appellant  complains  of  the  above  Instruc- 
tion on  the  ground,  that  it  imposes  the  bur- 
den of  proof  on  plaintiff  improperly.  The 
three  cases  cited  in  support  of  this  conten- 
tion do  not  In  our  opinion,  sustain  appel- 
lant's theory.  The  court  properly  beld  In 
these  cases  cited  that  it  was  improper  for 
the  trial  court  to  instruct  the  jury  that  the 
burden  of  proof  was  on  plaintiffs  to  dis- 
prove acts  of  negligence,  self-defense,  etc., 
but  this  does  not  meet  the  question  we  are 
now  considering.  The  law  has  been  well 
settled  In  this  state  for  many  years  that 
even  if  plaintiff  makes  a  prima  fade  case, 
the  burden  of  proof  remains  throughout  the 
trial  where  the  pleadings  place  it  In  the  first 
instance.  The  evidence  may  shift  but  the 
burden  of  proof  never  does.  Benoist  et  aL 
v.  Murrln  et  al.,  58  Ma  loc.  clt  322;  Norton 
v.  Paxton,  110  Mo.  loc.  cit  462,  19  S.  W. 
807;  Craig  v.  Craig,  156  Mo.  loc  cit.  861,  56 
S.  W.  1097 ;  Lorts  v.  Wash,  175  Mo.  loc.  clt. 
504,  75  S.  W.  95;  Goodfellow  v.  Shannon, 
197  Mo.  loc.  clt  278,  94  S.  W.  979;  Major 
v.  Kldd,  261  Mo.  loc.  dt  619  et  seq.,  170  S. 
W.  879,  and  cases  cited;  Long  v.  Long,  44  Mo. 
App.  loc  cit.  147;  Marshall  Livery  Co.  v. 
McKelvy,  55  Ma  App.  loc.  clt  242,  and  cases 
cited;  Berger  v.  Storage  &  Commission  Co., 
136  Mo.  App.  loc  dt  42,  116  S.  W.  444,  and 
cases  cited.  Numerous  other  cases  are  re- 
ferred to  in  the  foregoing  authorities  to  the 
same  effect 

In  the  very  recent  case  of  Major  v.  Kldd, 
261  Mo.  loc  dt  622,  170  S.  W.  882,  Judge 
Graves,  speaking  for  the  court  in  banc,  said: 

"The  parties  claiming  under  the  will  having 
made  out  a  prima  facie  case,  the  contestants 
must  bring  forward  their  evidence.  But  it  does 
not  follow  from  all  this  that  the  burden  of  proof 
shifts.  It  remains  with  those  claiming  under 
the  will" 

This  quotation  was  taken  from  Norton  v. 
Paxton,  110  Mo.  462,  19  S.  W.  808,  supra, 


and  is  followed  through  other  cases  above 

mentioned. 

The  plaintiff  alleged  in  bis  petition  that 
defendant  unlawfully  assaulted  and  beat 
him,  etc  The  burden  of  proof  devolved  up- 
on plaintiff  to  establish  this  fact  through- 
out the  trial.  He  was  not  relieved  of  this 
burden  by  simply  introducing  his  own  evi- 
dence and  resting  the  case  there.  He  recog- 
nized the  obligation  imposed  upon  him  to 
meet  the  evidence  adduced  by  defendant,  as 
be  came  back  upon  the  stand  and  testified  in 
rebuttal.  The  authorities  are  so  well  set- 
tled upon  this  question  that  we  do  not  deem 
it  necessary  to  consider  the  matter  further. 
The  court  did  not  Instruct  the  jury  in  the 
giving  of  this  Instruction  that  the  burden 
was  upon  plaintiff  to  show  that  defendant 
was  without  justification  in  making  the  as- 
sault The  Instruction  numbered  1  there- 
fore, given  at  the  Instance  of  defendant, was 
proper. 

(a)  Appellant  complains  that  the  above 
instruction  numbered  1,  given  at  the  instance 
of  defendant  is  in  conflict  with  his  instruc- 
tion numbered  2,  which  reads  as  follows: 

"The  court  instructs  the  jury  that  the  burden 
of  proving  justification  of  the  assault  and  bat- 
tery of  the  plaintiff  by  the  defendant  if  you 
believe  there  was  such  assault  and  battery,  rests 
on  the  defendant,  and  unless  the  defendant  has 
proven  such  justification  of  assault  and  battery, 
you  cannot  find  for  the  defendant  on  that 
ground." 

There  is  no  Intimation  on  the  part  of  plain- 
tiff that  his  own  instruction  Is  erroneous.  Up- 
on a  careful  consideration  of  both  instruc- 
tions, we  are  of  the  opinion  that  each  is  cor- 
rect The  one  given  at  the  Instance  of  de- 
fendant imposed  upon  plaintiff  the  burden 
throughout  of  establishing  to  the  reasonable 
satisfaction  of  the  Jury  that  defendant  un- 
lawfully assaulted  and  beat  plaintiff;  while 
instruction  numbered  2,  given  at  the  instance 
of  plaintiff,  Imposed  upon  defendant  the  bur- 
den of  proving  throughout  the  trial,  Justifica- 
tion of  the  assault  and  battery,  etc  The  fore- 
going authorities  dearly  sustain  the  validi- 
ty of  both  instructions.  The  critidsm  there- 
fore made  by  appellant  In  respect  to  the  in- 
consistency of  these  Instructions  Is  without 
merit 

IV.  Plaintiff  charged  the  court  with  error 
In  giving  defendant's  alleged  Irrelevant  In- 
struction in  regard  to  medical  bill,  medicine, 
etc,  if  the  jury  found  for  plaintiff.  This 
contention  of  appellant  is  dearly  without 
merit  The  instruction  only  .went  to  decrease 
the  damages,  and  prevented  the  consideration 
of  elements  by  the  Jury  which  were  not  with- 
in the  pleadings,  if  the  verdict  should  be  for 
plaintiff. 

It  appears  from  the  record  that  plaintiff 
called  a  doctor  after  the  controversy  between 
himself  and  defendant  and  that  some  med- 
icine was  used  in  his  behalf.  He  had  not 
asked  in  his  petition  for  judgment  in  respect 
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to  these  matters,  but,  as  his  evidence  had 
gone  to  the  jury  on  this  subject,  the  court 
committed  no  error  In  informing  the  jury 
that,  If  they  found  for  plaintiff,  no  damages 
could  be  allowed  In  respect  to  the  matters 
mentioned  In  said  Instruction.  As  the  ver- 
dict was  for  defendant,  this  instruction  was 
not  only  correct,  but  did  the  defendant  no 
harm. 

V.  It  is  alleged  that  the  court  committed  er- 
ror in  allowing  witness  Bohl  to  testify,  over 
the  objection  of  plaintiff,  that  the  bill  render- 
ed for  repairing  the  automobile  had  been  paid. 
We  see  no  reason  for  criticizing  the  court  for 
having  admitted  this  testimony.  Tbe  evi- 
dence of  defendant  tended  to  show  that  plain- 
tiff had  authorized  him  to  have  his  machine 
repaired,  and  that  he  would  pay  the  costs  of 
repairing  same.  After  it  had  been  paid,  the 
defendant,  on  the  morning  of  the  controversy, 
presented  the  bill  to  plaintiff,  and  the  latter 
declined  to  pay  tbe  $5  expended  by  defend- 
ant In  having  the  repairs  made,  but  simply 
offered  to  pay  $2  in  settlement  of  the  matter. 
The  evidence  In  regard  to  payment  was  nei- 
ther offered  nor  admitted  for  the  purpose  of 
showing  a  justification  of  the  assault  on 
plaintiff  for  failure  to  pay  the  bill,  but  for 
the  purpose  of  showing  that  he  ,was  not  at- 
tempting to  speculate  at  the  expense  of  plain- 
tiff, but  had  paid  the  full  amount  charged 
for  repairing  his  machine. 

The  contention  therefore  of  appellant  that 
the  admission  of  this  evidence  was  in  conflict 
with  instruction  3,  given  at  the  instance  of 
plaintiff,  is  absolutely  without  merit,  and  is 
overruled. 

[3]  Complaint  is  made  in  respect  to  some 
of  the  Instructions  given  in  behalf  of  de- 
fendant, but  upon  a  careful  consideration  of 
those  given  we  are  of  the  opinion  that  no 
error  was  committed  by  the  trial  court.  The 
instructions  given  at  the  Instance  of  plain- 
tiff fully  presented  to  the  jury  his  side  of  the 
controversy,  and  the  court  there  authorized 
the  jury  to  return  a  verdict  in  his  behalf,  if 
they  found  the  facts  called  for  in  said  in- 
structions In  favor  of  plaintiff.  On  the  other 
hand,  the  Instructions  given  at  the  Instance  of 
defendant  fully  presented  his  side  of  the  con- 
troversy, In  respect  to  the  plea  of  self-de- 
fense, relied  upon  In  the  cause.  The  instruc- 
tions, taken  as  a  whole,  fairly  presented  both 
sides  of  the  controversy  to  the  jury.  The 
latter  were  the  sole  judges  of  tbe  credibility 
of  the  witnesses  and  of  the  weight  to  be 
given  their  testimony. 

[4]  The  Jury  having  reached  the  conclusion 
that  defendant  was  not  to  blame,  and  judg- 
ment having  been  entered  upon  their  verdict 
accordingly,  we  see  no  reason  for  interfering 
therewith  on  this  appeal. 

The  judgment  of  the  trial  court  is  therefore 
affirmed. 

BROWN,  G.  I  do  not  think  that  the  bur- 
den was  upon  plaintiff,  in  defending  himself 


against  tbe  defendant's  charge  of  son  as- 
sault demesne  to  prove  to  the  satisfaction  of 
the  jury  that  he  did  not  assault  first  For 
this  reason  alone,  I  dissent 

PER  CURIAM.  The  foregoing  opinion  of 
RAILEY,  C,  is  adopted  by  this  court 
WOODSON,  C.  J.,  and  GRAVES,  J.,  concur. 
BOND  and  REVELLE,  JJ.f  concur  in  result. 
WALKER,  FARIS,  and  BLAIR,  JJ„  dissent. 

On  Rehearing. 

PER  CURIAM.  After  rehearing  the  fore- 
going opinion  of  RAILEY,  C,  is  again  adopt- 
ed by  the  court  in  Banc. 

GRAVES,  C.  J.,  and  WOODSON,  J.,  concur. 
FARIS,  X,  concurs  in  separate  opinion,  In 
.which  WILLIAMS,  J.,  concurs.  BOND, 
WALKER,  and  BLAIR,  JJ.,  dissent 

FARIS,  J.  I  concur  in  the  result  reached 
in  the  majority  opinion  which  affirms  the 
Judgment  of  the  court  nisi  in  this  case.  I 
am  of  the  opinion  that  instruction  number- 
ed 1,  given  on  behalf  of  defendant  and  set 
out  in  tbe  majority  opinion  herein,  is  a  cor- 
rect exposition  of  the  law  as  applied  to  the 
facts  and  pleadings  in  this  case.  This  In- 
struction put  the  burden  upon  plaintiff  of 
showing  that  defendant  had  wrongfully  and 
unlawfully  assaulted  and  beaten  plaintiff. 
This  was  proper,  because  plaintiff  had  aver- 
red a  wrongful  and  unlawful  assaulting  and 
beating.  Defendant  had  in  his  answer  first 
denied  the  wrongful  and  unlawful  assault- 
ing and  beating  of  plaintiff,  and  then  in  an- 
other clause  thereof  averred  substantially 
that  what  defendant  did,  and  all  he  did,  was 
to  defensively  protect  himself  from  an  as- 
sault made  on  him  by  plaintiff.  It  is  mani- 
fest that  in  no  other  way  could  the  two  de- 
fenses which  defendant  contends  he  had 
have  been  more  definitely  or  clearly  present- 
ed by  an  answer  than  these  defenses  were 
presented  in  this  case. 

If  defendant  when  assaulted  (as  his  con- 
tention is)  by  plaintiff,  did  nothing  more 
than  defend  himself,  as  he  had  a  perfect  le- 
gal right  to  do,  then  defendant  was  neither 
in  legal  contemplation  nor  in  common  sense 
guilty  of  an  assault  or  battery  upon  plain- 
tiff. Herein,  I  think,  lies  the  confusion. 
The  instruction  for  plaintiff  characterizes  as 
an  assault  and  battery  acts  which  were  not 
assaults  under  the  answer,  but  merely  de- 
fensive acts;  for  the  simple  explanation  Is 
that,  unless  the  acts  of  defendant  were 
wrongful  and  unlawful,  defendant  was  not 
guilty  of  any  assault  or  any  battery,  how- 
ever strenuously  defensive  his  subsequent 
acts  may  have  become,  so  long,  at  least  as 
he  did  not  use  wholly  unnecessary  force; 
but  he  was  merely  guilty  (if  I  may  so  use- 
the  word)  of  defending  himself  from  an  un- 
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lawful  and  wrongful  assault  made  upon  hjm 
by  plaintiff.  So  the  Instruction  on  the  bur- 
den of  proof  given  for  defendant  Is,  under 
the  pleadings  here,  absolutely  correct,  and  It 
leaves  the  burden  of  proof  precisely  where 
It  ought  to  be. 

But  it  is  clear  to  me,  however,  that  the 
Instruction  numbered  2,  set  out  In  the  ma- 
jority opinion  and  given  on  behalf  of  plain- 
tiff, which  likewise  attempts  to  deal  with 
the  burden  of  proof,  is  absolutely  wrong, 
not  only  because  it  is  an  incorrect  state- 
ment of  the  law  as  applied  to  the  pleadings 
here,  but  because  It  Is  in  diametrical  con- 
travention of  the  similar  instruction  above 
discussed,  which  was  correctly  given  for  de- 
fendant. One  of  these  instructions  in  effect 
says  to  the  jury  that  "the  burden  is  on  plain- 
tiff to  prove  that  defendant  acted  unlawful- 
ly in  assaulting  plaintiff";  while  the  other 
Instruction  in  effect  says  that  "the  burden 
is  on  defendant  to  prove  that  the  defendant 
did  not  act  unlawfully  in  the  assault  which 
he  made  on  plaintiff."  Hence  I  submit  there 
is  a  palpable  contradiction  between  the  two 
instructions  given  by  the  learned  court  nisi. 
But  the  correct  one,  in  my  view,  was  given 
for  defendant,  rightly  placing  the  burden  on 
plaintiff.  The  incorrect  one  was  given  for 
plaintiff;  the  error  made  was  In  his  favor. 
Notwithstanding  this  error  the  defendant 
won  and  plaintiff  is  here  complaining,  but 
his  plaint  is  bottomed  on  the  error  in  his 
favor.  So  it  will  be  readily  seen  that  the 
error,  however  patent,  in  no  wise  hurt  plain- 
tiff, and  that  he  cannot  be  heard  by  us  to 
complain  that  such  an  error  is  reversible. 

I  am  also  of  opinion  that  the  abandoned 
answer  offered  by  plaintiff  as  evidence  and 
held  by  the  learned  trial  court  to  be  inad- 
missible ought  to  have  been  admitted.  It  is 
a  general  rule  than  an  abandoned  pleading 
of  either  aide  may  be  offered  in  evidence  by 
the  other  side  as  an  admission  against  in- 
terest, and  that  such  pleading  is  ordinarily 
competent  But  I  do  not  think  that  this 
error  is  reversible  here,  because,  as  set  forth 
in  the  majority  opinion,  it  was  stated  in  the 
presence  of  the  Jury  that  the  answer  was  a 
general  denial,  so  this  admission  was  tan- 
tamount to  permitting  the  answer  (which 
was  in  fact  a  general  denial)  to  be  offered. 
Plaintiff  by  this  statement  got  the  probative 
benefit  of  any  change  of  attitude  attributa- 
ble to  defendant's  subsequent  plea  of  son  as- 
sault demesne.  For  this  reason  I  do  not 
think  that  the  exclusion  of  the  answer  under 
the  facts  in  this  case  was  reversible  error, 
though  I. adhere  to  the  general  rule  of  ad- 
missibility of  an  abandoned  pleading,  as 
stated  above. 

For  these  reasons,  I  concur  in  the  result 
reached  in  the  majority  opinion. 

WILLIAMS,  X,  concurs  in  these  views. 


STATE  v.  FTNKELSTEIN.  (No.  19717.) 

(Supreme  Court  of  Missouri.   In  Banc.  Jan. 
29,  1917.) 

Cktminal  Law.  «=>785(5)  —  Pkovinoi  or 
Court— Instructions  on  Testimony  of  Ac- 
cused. 

Rev.  St  1909,  $  5242,  provides  that  no  per- 
son shall  be  incompetent  to  testify  by  reason  of 
being  the  person  on  trial,  or  the  husband  or 
wife  of  the  accused,  but  any  such  facts  may  be 
shown  to  affect  the  credibility  of  such  witness. 
Section  5244  provides  that  the  courts  shall  not 
in  any  criminal  case  sum  up  or  comment  on  the 
evidence  or  charge  the  jury  as  to  matter  of  fact 
unless  requested  so  to  do  by  the  prosecuting  at- 
torney, and  the  defendant  or  his  counsel.  Sec- 
tion 6354  provides  as  to  civil  matters  that  no 
person  shall  be  disqualified  as  a  witness  in  any 
civil  suit  or  proceeding  at  law  or  in  equity  by 
reason  of  bis  interest  in  the  event  as  a  party  or 
otherwise,  but  such  interest  may  be  shown  for 
the  purpose  of  affecting  his  credibility.  Such 
section  has  been  construed  to  prevent  reference 
to  interest  of  a  party  in  the  instructions.  Held 
that,  sections  5242  and  6354  being  substantially 
equivalent  each  to  the  other,  it  was  error  in  a 
prosecution  for  murder  to  instruct  that  while 
accused  and  his  wife  were  competent  witnesses 
in  his  behalf,  the  jury  could  consider  their  in- 
terest, since  such  instruction  unduly  singles  out 
certain  testimony. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent.  Dig.  f  1776.] 

Paris  and  Williams,  JJ.,  dissenting. 

Appeal  from  St  Louis  Circuit  Court;  D. 
D.  Fisher,  Judge. 

Henry  Flnkelstein  was  convicted  of  mur- 
der, and  he  appeals.  Reversed  and  re- 
manded. 

So  much  of  the  evidence  as  is  pertinent 
here  is:  The  defendant  Is  a  married  man. 
On  September  12,  1915,  his  wife  absented 
herself,  going  to  a  hotel,  where  she  took  up 
residence  with  the  deceased  and  a  woman 
with  whom  he  was  unlawfully  cohabiting, 
all  occupying  the  same  room.  On  the  night 
of  the  12th  of  September,  1915,  the  deceased 
brought  a  man  by  the  name  of  Belrose  to 
the  room,  evidently  for  the  purpose  of  illicit 
relations  with  the  defendant's  wife.  This 
she  resented,  and  as  a  result  of  the  disturb- 
ance which  ensued  the  deceased  was  required 
to  leave  the  hotel.  The  following  day  the 
two  women  and  the  deceased  removed  to  an- 
other place.  Shortly  thereafter  the  defend- 
ant called  upon  Belrose  and  made  threats 
against  both  the  deceased  and  Belrose.  The 
deceased  was  Informed  of  this,  and  there- 
upon stated  to  the  defendant's  wife  that  he 
and  Belrose  were  going  to  kill  the  defend- 
ant On  the  same  night  the  defendant  and 
the  deceased  met,  and  the  deceased  made  two 
unsuccessful  attempts  to  discharge  his  pistol 
at  and  against  the  defendant  On  that 
night  and  at  about  1  o'clock  thereafter,  the 
deceased  told  the  .defendant's  wife  that  bad 
his  pistol  discharged  as  he  had  Intended, 
the  defendant  would  then  be  dead.  This  in- 
formation was  communicated  by  the  wife  to 
the  defendant    On  the  following  day  the 
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defendant  and  the  deceased  met  at  Twenty 
Second  and  Olive  streets;  the  deceased  In- 
quiring whether  the  defendant  really  desired 
to  ascertain  the  whereabouts  of  his  wife. 
Upon  receiving  an  affirmative  reply,  the  de- 
fendant and  the  deceased  walked  a  short 
distance,  when  the  shooting  took  place.  The 
state's  evidence  discloses  that  the  defend- 
ant shot  twice  while  the  deceased  was  run- 
ning from  him,  both  of  which  struck  the  de- 
ceased in  the  back,  and  either  of  which  was 
fatal.  The  defendant's  evidence  tended  to 
show  that  Immediately  prior  to  the  shoot- 
ing the  deceased,  after  indulging  in  certain 
profanity,  pulled  from  his  pocket  a  pistol, 
which  was  instantly  seised  by  the  defend- 
ant, and  that  the  same  was  thereupon  twice 
discharged. 

T.  J.  Howe,  Thos.  J.  Rowe,  Jr.,  and  Henry 
Rowe,  all  of  St  Louis,  for  appellant.  John 
T.  Barker,  Ex  Atty.  Gen.,  Frank  W.  Mc- 
Allister, Atty.  Gen.,  S.  P.  Howell,  Asst  Atty. 
Gen.  (Lewis  H.  Cook,  Asst  Atty.  Gen.,  of 
counsel),  for  the  State. 


REVELLE,  J.  (after  stating  the  facts  as 
above).  I.  If  the  Judgment  in  this  case  can- 
not be  upheld,  it  is  because  the  court  did 
not  submit  to  the  jury  the  alleged  Issue  of 
self-defense,  or  because  it  gave  a  cautionary 
instruction  as  to  the  testimony  of  the  de- 
fendant and  his  wife. 

As  to  the  first  assignment  we  start  with 
the  major  premise  that  where  there  Is  sub- 
stantial evidence  of  self-defense  in  a  case, 
the  defendant  Is  entitled  to  an  instruction 
upon  that  theory,  even  though  such  evidence 
comes  wholly  from  the  accused  himself. 
State  v.  Welnhardt,  253  Mo.  629,  161  S.  W. 
1161;  State  v.  Bldstrup,  237  Mo.  273,  140 
S.  W.  904;  State  v.  Richardson,  194  Mo. 
loc.  clt  344,  92  S.  W.  649;  State  v.  Arnett, 
258  Mo.  259,  260,  167  S.  W.  526. 

There  is  in  this  case,  for  the  purpose  of 
this  point  ample  evidence  that  the  deceased 
had  not  only  previously  threatened,  but  had, 
a  few  days  prior  to  the  homicide,  actually 
attempted  to  take  the  life  of  the  defendant; 
his  effort  being  unsuccessful  merely  because 
of  the  failure  of  his  pistol  to  work  as  In- 
tended. 

For  some  days  the  defendant's  young  wife, 
having  deserted  her  husband,  had  been  liv- 
ing In  rather  questionable  quarters  with  the 
deceased  and  his  companion,  and  the  deceas- 
ed had  importuned  her  to  yield  to  illicit  re- 
lations with  at  least  one  of  his  friends.  The 
defendant  while  seeking  his  wife's  where- 
abouts, came  in  contact  with  the  deceased, 
who,  after  a  short  conversation,  In  which  he 
reminded  the  defendant  that  he  had  intended 
killing  him  on  a  former  occasion,  drew  a  pis- 
tol, which  the  defendant  Instantly  seized, 
whereupon  the  same  was  twice  discharged. 
Had  the  testimony  of  the  defendant  here 
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ended,  there  could  be  substantially  no  doubt 
as  to  the  propriety  and  necessity  of  an  in- 
struction on  self-defense,  since  we  would 
have  a  case  of  former  threats,  an  immediate- 
ly prior  deadly  assault  a  wicked  motive,  and 
a  demonstration  Of  violence  clearly  present- 
ing the  appearance  of  Impending  danger. 
With  these  facts  in  evidence,  does  the  bare 
bald  statement  of  the  defendant  that  the 
shooting  was  accidental,  malicious,  or  In  self- 
defense  become  binding  for  the  purpose  of 
determining  the  law?  Had  the  defendant 
followed  his  statement  of  facts  with  the  con- 
clusion that  he  acted  in  self-defense,  the 
state's  argument  against  an  Instruction  on 
this  phase  would  be  without  basis;  it  being 
conceded  that  under  such  circumstances  the 
instruction  should  have  been  given.  Instead 
of  this,  he  stated  that  the  shots  were  acci- 
dentally fired,  and  It  is  upon  this  that  the 
state  relies  In  justifying  the  trial  court's  re- 
fusal to  give  the  instruction. 

This  argument  when  reduced  to  its  last 
analysis,  merely  means  that  after  the  facts 
have  been  detailed  the  conclusion  of  the  de- 
fendant thereon  determines  the  law  of  the 
case.  This  is  not  the  law  of  the  land.  There 
was  other  and  ample  evidence  contradicting 
the  defendant's  statement  and  tending  to 
show  that  the  shooting  was  not  accidental, 
and  unless  this  were  true  the  verdict  of 
guilty  would  have  to  be  interfered  with  on 
other  grounds.  The  defendant  testified  that 
at  the  time  of  the  shooting  be  was  thorough- 
ly excited,  and,  under  the  circumstances,  a 
normal  man  would  be.  The  jury  might  rea- 
sonably reject  his  statement  that  the  shoot- 
ing was  accidental,  believing  the  other  evi- 
dence on  this  phase,  and  yet  believe  the  re- 
mainder of  his  and  his  wife's  testimony  which 
tended  to  show  that  he  was  justified  in  act- 
ing in  self-defense.  With  the  facts  before  it 
the  jury  was  no  more  bound  by  the  defend- 
ant's statement  that  the  shooting  was  acci- 
dental than  It  would  have  been  had  he  blunt- 
ly stated  that  it  was  in  self-defense.  Of 
course,  If  the  state's  evidence  as  to  all  the 
facts  and  that  the  deceased  was  shot  in  the 
back  is  believed,  there  is  no  room  for  self- 
defense  In  the  case,  but  regardless  of  this, 
the  defendant  had  the  right  to  have  the  the- 
ory of  his  defense  properly  presented  and 
definitely  determined  by  the  fact  tryers.  It 
is  our  opinion  that  an  instruction  on  self-de- 
fense should  have  been  given,  and  that  the 
failure  of  the  court  to  submit  this  issue  re- 
quires a  reversal  of  the  judgment. 

IL  As  with  Banquo's  ghost,  the  question  of 
the  propriety  of  the  cautionary  instruction 
on  the  testimony  of  the  defendant  and  his 
wife  will  not  down.  My  views  on  this  sub- 
ject are  fully  expressed  In  State  v.  Evans, 
267  Mo.  163,  183  S.  W.  1059,  and  to  these  I 
still  adhere.  While  the  Instant  case  is  one 
which  to  my  mind  comes  near  the  danger 
line,  it  is  unnecessary  to  determine  the  ques- 
|  tion  in  view  of  the  error  heretofore  pointed 
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out,  and  because  of  which  the  Judgment  Is 
reversed,  and  the  cause  remanded. 

WALKER,  J.,  concurs.  FARIS,  P.  J.,  dis- 
sents. 

PER  CURIAM.  This  opinion  of  former 
Judge  REVELLE,  being  up  for  consideration 
by  the  court  In  banc  the  result  of  the  same 
Is  adopted  by  such  court  WALKER,  J.,  con- 
curs In  first  paragraph  of  the  opinion  and  In 
the  result.  GRAVES,  C.  J.,  concurs  In  the 
result  of  the  opinion  In  a  separate  opinion. 
In  which  separate  opinion  of  GRAVES,  C.  J., 
BOND,  BLAIR,  and  WOODSON,  JJ.,  concur. 
FARIS,  J„  dissents  In  an  opinion  in  which 
WILLIAMS,  J.,  concurs. 

GRAVES,  a  J.  I  think  It  is  time  that  this 
court  was  making  some  clearly  defined  an- 
nouncement upon  the  propriety  of  giving  in 
criminal  cases  an  Instruction  like  Instruction 
No.  7  involved  here.  That  such  an  instruc- 
tion has  had  the  passive  approval  of  this 
court  in  previous  cases  goes  without  question. 
But  it  is  equally  true  that  it  has  met  with 
much  criticism.  As  a  trial  judge  I  gave  It, 
because  of  its  tacit  approval  here,  and  not 
because  of  any  sound  legal  reason  for  giving 
It  Many  circuit  judges  have  done  and  are 
now  doing  the  same  thing.  When  the  mat- 
ter was  first  presented  to  me  here,  in  dissent- 
ing opinion  In  State  v.  Barrington,  198  Mo. 
loc  clt  126,  95  S.  W.  235,  I  hesitated  to  con- 
cur with  Valllant  J.,  In  his  assault  upon 
such  an  Instruction.  The  hesitancy  was  not 
for  lack  of  force  in  his  reasoning,  but  on  ac- 
count of  the  line  of  previous  criminal  case 
rulings.  The  civil  case  rulings  were  not  then 
firmly  fixed.  I  therefore  left  this  question 
out  of  consideration,  and  simply  concurred 
with  him  upon  three  other  grounds,  naming 
them,  leaving  this  ground  of  his  dissent  with- 
out my  approval  or  disapproval.  Vide  198 
Mo.  loc.  clt.  133,  95  a  W.  235.  In  the  Bar- 
rington Case  Valllant,  J.,  at  page  126  of  198 
Mo.,  at  page  269  of  95  S.  W.,  said: 

"If  the  jury  were  to  weigh  his  testimony  un- 
der the  same  rules  as  the  testimony  of  the  oth- 
er witnesses  was  to  be  weighed,  why  single  him 
out  and  caution  the  jury  to  bear  in  mind  his 
interest  and  therefore  (by  implication)  his 
strong  temptation  to  testify  falsely  In  his  own 
behalf?  Taeie  is  no  authority  in  our  statute 
for  such  an  invasion  of  the  jury's  province. 
Section  2637,  Rev.  Stat  1899,  which  gives  a 
defendant,  or  the  wife  or  husband  of  a  defend- 
ant, the  right  to  testify  in  his  behalf,  says  that 
the  fact  of  the  interest  may  be  shown,  that  is, 
proven,  for  the  purpose  of  affecting  his  or  her 
credibility,  but  that  does  not  authorize  the 
court  to  single  out  the  witness,  whether  it  be 
the  defendant  or  the  defendant's  husband  or 
wife,  and  comment  on  his  or  her  testimony ;  in 
fact,  section  2639  expressly  forbids  the  court  to 
comment  on  the  evidence.  -I  am  aware  that  in- 
structions of  like  character  in  other  cases  have 
been  approved  by  this  court,  but  I  am  not  rec- 
onciled to  them. 

The  two  sections  here  named  are  now  sec- 
tions 5242  and  5244,  R.  S.  1909.  It  Is  hardly 
necessary  to  consider  the  latter  section,  If  we 
give  to  the  former  a  fair  construction.  The 


statute  was  one  to  remove  disabilities.  We 
have  such  statutes  as  to  witness  In  civil  cas- 
es. Section  6354,  R.  S.  1909,  so  far  as  perti- 
nent reads : 

"No  person  shall  be  disqualified  as  a  witness 
in  any  civil  suit  or  proceeding  at  law  or  in 
equity,  by  reason  of  his  interest  in  the  event  of 
the  same  as  a  party  or  otherwise,  but  such  in- 
terest may  be  shown  for  the  purpose  of  affect- 
ing his  credibility." 

We  have  here  the  clause,  "but  such  Inter- 
est may  be  shown  for  the  purpose  of  affect- 
ing the  credibility  of  such  witness."  In  sec- 
tion 5242,  supra,  the  clause  reads,  "but  any 
such  facts  [the  fact  of  being  the  defendant 
on  trial,  or  the  husband  or  wife  of  defend- 
ant on  trial]  may  be  shown  for  the  purpose 
of  affecting  the  credibility  of  such  witness." 
In  legal  effect  the  two  clauses  are  identical. 
If  In  criminal  cases  the  court  can  point  to  a 
defendant  or  his  wife,  and  tell  the  Jury  that 
they  are,  by  the  grace  of  the  law,  made  com- 
petent witnesses,  yet  you  must  consider  their 
interest  in  determining  the  credibility  of 
their  testimony,  then  by  the  same  token  the 
court,  If  requested  by  a  party  to  the  suit 
would  likewise  have  to  point  out  by  name 
some  interested  witness  in  a  civil  suit,  and 
give  the  Jury  the  same  caution;  this  because 
the  two  statutes  are  identical  In  legal  ef- 
fect Yet  in  civil  cases  this  form  of  an  In- 
struction has  been  specifically  condemned. 
Stetzler  v.  Met  Street  Ry.  Co.,  210  Mo.  loc. 
clt  713,  109  S.  W.  666.  This  ruling  had  the 
unanimous  approval  of  Division  No.  1.  Not 
only  so,  but  we  have  the  unanimous  opinion 
of  Division  No.  2  on  a  similar  question  In  a 
civil  case.  Montgomery  v.  Railroad,  181  Mo. 
loc.  dt  494,  79  S.  W.  930.  I  had  the  honor 
of  trying  that  case  nisi.  The  defendant  of- 
fered the  following  Instruction: 

"While  the  plaintiff,  Bertha  Montgomery,  Is 
a  competent  witness  in  her  own  behalf,  yet  the 
jury  vol  determining  what  weight  if  any,  they 
will  give  to  her  testimony,  have  a  right  to  con- 
sider her  interest  in  the  result  of  this  litiga- 
tion, and  what  she  has  testified  to  against  her 
interest  if  any,  is  to  be  taken  as  true,  and  what 
she  has  testified  to  in  her  favor  is  to  be  given 
only  such  weight  as  the  jury  may  believe  from 
all  the  evidence  in  the  case  it  is  entitled  to." 

I  refused  this  Instruction,  notwithstanding 
the  fact  that  I  had  before  me  the  then  very 
recent  opinion  of  Division  No.  1  by  Marshall, 
J.,  In  which  a  similar  Instruction  was  held  to 
be  proper.  It  should  be  said  the  opinion  was 
not  agreed  to  by  Valllant  J.  I  refer  to  case 
of  Feary  v.  Met  Ry.  Co.,  162  Mo.  76,  62  S. 
W.  452.  No  case  created  more  uproar  among 
lawyers  of  the  state  than  this  Feary  Case, 
and  Division  No.  1  cured  its  own  error  In 
Stetzler  v.  Met  Street  Ry.  Co.,  supra,  bat 
not  until  Division  No.  2  had  taken  all  the 
life  out  of  the  Feary  Case  ruling  In  the 
Montgomery  Case,  supra. 

About  the  same  time,  as  the  trial  Judge,  I 
again  refused  to  give  this  same  Instruction 
In  Conner  v.  Railroad,  181  Mo.  loc.  dt  397, 
81  S.  W.  145,  and  Its  refusal  was  again  ap- 
proved by  Division  No.  2  of  this  court  The 
question  was  then  a  live  issue  after  the  rul- 
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ing  Is  Feary's  Case.  It  was  discussed  from 
all  angles,  some  circuit  judges  following  the 
Feary  Case,  and  others  declining  to  follow  it. 
The  matter 'was  clearly  put  at  rest,  so  far  as 
Division  No.  2  was  concerned,  by  the  clean- 
cut  language  of  Gantt,  J.,  in  Zander  v. 
Transit  Co.,  206  Mo.  loc.  cit  461,  103  S.  W. 
1011,  whereat  he  said: 

"The  eleventh  instruction  given  for  the  de- 
fendant was  erroneous  in  that  it  singled  out  the 
plaintiff  as  a  witness  and  usurped  the  province 
of  the  jury  in  weighing  his  evidence.  This  in- 
struction was  disapproved  in  Montgomery  v. 
Railroad,  181  Mo.  477  [70  S.  W.  930J;  Conner 
v.  Railroad,  181  Mo.  loc.  cit  415,  and  417  [81  S. 
W.  146];  and  Ephland  v.  Railroad,  137  Mo. 
loc.  cit  198  [37  S.  W.  820,  38  &  W.  026,  35  I* 
R.  A.  107,  59  Am.  St  Rep.  498].  Such  ia- 
structions  in  civil  cases  are  a  direct  comment 
upon  the  weight  of  the  plaintiff's  testimony, 
and  are  not  to  be  tolerated.  This  particular 
instruction  received  full  consideration  in  Con- 
ner v.  Railroad,  181  Mo.  415  [81  S.  W.  145] 
et  seq.,  and  it  is  not  necessary  to  discuss  it  fur- 
ther.*7 

As  said  above,  Division  No.  1  righted  its 
own  error  in  Stetzler  v.  Met.  Street  Ry.  Co., 
210  Mo.  loc.  Cit.  713,  109  S.  W.  668,  when 
Valliant,  J.,  for  the  whole  membership  of 
said  division  said: 

The  interest  that  a  witness  has  in  the  litiga- 
tion may  be  shown,  to  be  considered  by  the 
jury  in  weighing  her  evidence,  but  when  that 
fact  is  shown  the  jury  should  be  left  to  exercise 
its  own  judgment  as  to  the  weight  to  be  given 
the  testimony.  It  has  so  long  been  the  practice 
for  the  courts  to  instruct  the  juries  that  in 
weighing  the  evidence  they  shall  consider  the 
interest,  if  any,  the  witnesses  have,  and  their 
demeanor  on  the  stand,  that  no  question  is  now 
raised  as  to  general  instructions  of  that  kind, 
but  if  the  courts  have  the  right  to  instruct  at 
all  on  that  subject  that  is  as  far  as  they  should 
go,  and  even  to  that  extent  instructions  should 
not  be  given  unless  there  is  evidence  to  justify 
them.  But  the  court  has  no  right  to  single  out 
a  particular  witness,  whether  she  be  a  party 
to  the  suit  or  not,  call  attention  to  her  interest 
as  an  inducement  liable  to  cause  her  to  give 
false  testimony  (for  that  is  what  the  warning 
means),  and  tell  the  jury  to  bo  careful  how  they 
give  credence  to  what  she  may  say." 

It  thus  appears  from  the  cases  of  Zander 
and  Stetzler  both  divisions  of  this  court  got 
together  upon  the  proposition  that  it  was  er- 
ror to  single  out  a  witness  because  of  his 
Interest  in  the  result  and  caution  the  jury  as 
to  his  testimony.  In  civil  cases  with  the  same 
statute  the  court  condemns  such  an  instruc- 
tion. If  an  instruction  singling  out  witnesses 
having  an  interest  is  improper  in  civil  cases, 
as  both  divisions  of  this  court  has  held,  how 
much  more  so  should  It  be  held  Improper  in 
a  case  of  life  and  death.  If  in  a  civil  case 
such  an  instruction  as  Gantt,  J.,  in  Zanders 
Case  said  "was  erroneous  in  that  it  singled 
out  the  plaintiff  as  a  witness  and  usurped  the 
province  of  the  jury  in  weighing  his  evidence 
"cannot  stand,  what  reason  can  be  urged  for 
It  in  a  criminal  ease?  It  will  not  do  to  jus- 
tify it  on  the  statute  (section  5242,  supra), 
because  the  civil  section  6354  is  the  same  in 
legal  effect.  They  are  both  enabling  statutes, 
and  both  have  practically  the  same  clause  as 
to  the  credibility  of  the  witnesses. 

In  the  case  at  bar  *  general  instruction  on 
the  credibility  of  witnesses  was  given.  This 


la  as  far  as  the  court  should  have  gone.  The 
giving  of  instruction  No.  7  waa  error,  for 
which  the  judgment  should  be  reversed,  and 
the  cause  remanded.  The  matter  is  so  fully 
discussed  by  Blair,  X,  In  State  v.  Evans,  188 
S.  W.  1059,  that  it  would  seem  almost  super- 
fluous to  go  into  the  civil  statute  and  civil 
rule  as  far  as  I  have  gone.  The  judgment 
should  be  reversed,  and  the  cause  remanded 
upon  this  ground  at  least 

I  therefore  concur  in  the  result  reached  in 
the  opinion  by  REVELLH,  J.,  in  division. 

BOND,  BL4.IR,  and  WOODSON,  JJ.,  con- 
cur in  these  views. 

FARIS,  J.  I  dissent  from  the  learned 
majority  opinion  filed  in  this  case  In  Division 
2  and  now  up  for  approval  here,  for  the 
reasons  which  I  set  forth  below  herein. 

But  two  grounds  of  reversal  are  relied  on. 
One  of  these  (and  the  only  one  discussed  in 
the  majority  opinion)  is  bottomed  upon  the 
failure  of  the  learned  court  nisi  to  Instruct 
on  self-defense.  The  other  one,  while  not 
discussed  in  the  majority  opinion,  is  again 
urged  upon  our  consideration,  both  In  the 
brief  and  in  argument,  and  Is  bottomed  upon 
the  alleged  erroneous  giving  of  the  conven- 
tional Instruction  upon  the  weight  to  be  given 
by  the  jury  to  the  testimony  of  defendant 
and  his  wife.  I  do  not  think  that  under  the 
facts  and  circumstances  of  this  case  either 
one  of  these  alleged  grounds  constitutes  re- 
versible error.  My  reasons  for  these  views 
are  these: 

In  the  first  place,  I  do  not  concede  that 
there  is  any  sufficient  foundation  of  fact  in 
the  testimony  of  defendant  upon  which  to 
bottom  an  instruction  on  self-defense.  Un- 
less such  Instruction  can  be  bottomed  upon 
something  the  defendant  said,  then  it  confess- 
edly can  find  no  basis  elsewhere  in  this  rec- 
ord; all  other  testimony  and  the  physical 
facts  themselves  contradict  utterly  any  theory 
of  self-defense.  The  facts  showing  whatever 
of  self-defense  there  is  in  this  case  are  stated 
with  substantial  accuracy  in  the  majority 
opinion,  and  I  need  not  cumber  these  present 
views  with  another  recital  of  them.  Mani- 
festly they  are  not  sufficient  on  which  to  base 
an  instruction  for  self-defense.  This  much  I 
submit  upon  the  facts.  But  even  if  It  be 
conceded  for  argument's  sake  that  the  testi- 
mony which  the  defendant  gave  does  entitle 
him  to  an  Instruction  on  self-defense,  the 
failure  to  give  such  an  Instruction  would 
not  constitute  reversible  error  in  this  case 
for  two  reasons,  both  of  which  are  buttressed 
by  reason  and  authority. 

The  first  well-settled  rule  which  we  must 
abolish  is  that,  where  the  physical  facts  con- 
clusively show  (as  I  submit  they  do  here) 
that  the  testimony  of  the  defendant  Is  wholly 
Incredible,  the  trial  court  is  not  required  to 
stultify  itself  by  instructing  upon  such  tes- 
timony, and  therefore  the  failure  of  the  court 
to  do  so  will  not  constitute  reversible  error. 
The  following  cases  uniformly  ruled  by  us 
through  many  years  without  change  or  shad- 
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ow  of  turning  so  hold:  State  v.  Anderson, 

89  Mo.  loc.  dt.  332, 1  S.  W.  136;  State  t.  Gll- 
more,  95  Mo.  loc.  dt  665,  8  S.  W.  859,  912; 
State  v.  Tabor,  96  Mo.  686,  8  S.  W.  744; 
State  t.  Bryant,  102  Mo.  24,  14  S.  W.  822; 
State  7.  Turlington,  102  Mo.  loc  dt.  663, 
15  S.  W.  141 ;  State  v.  Talmage,  107  Mo.  671, 
17  S.  W.  990;  State  v.  Nelson,  118  Ma  loc. 
dt  127,  23  S.  W.  1088;  State  v.  Brown,  119 
Mo.  loc.  dt.  538,  24  S.  W.  1027,  26  S.  W.  200; 
State  v.  Vaughan,  200  Mo.  loc  dt  22,  98  S. 
W.  2;  State  v.  HoUoway,  161  Mo.  loc  dt 
144,  61  S.  W.  600;  State  t.  Tucker,  232  Mo. 
18,  133  S.  W.  27. 

As  appositely  as  If  he  had  been  writing  an 
opinion  upon  the  Identical  facts  of  the  In- 
stant case,  Sherwood,  J.,  said  In  the  case  of 
State  t.  Holloway,  supra,  161  Mo.  at  page 
144,  61  S.  W.  at  page  603,  this: 

"But  it  is  insisted  that  the  fourth  instruc- 
tion given  at  the  state's  instance  is  incorrect  as 
regards  the  doctrine  of  self-defense.  This  may 
be  true,  and  yet  that  furnishes  defendant  no 
legitimate  ground  of  censure  upon  that  instruc- 
tion, for  the  palpable  reason  that  there  was  no 
self-defense  in  this  case ;  and  the  physical  facts 
in  the  case  as  well  as  the  evidence  show  deceas- 
ed was  shot  in  the  back  as  he  was  attempting  to 
escape  from  the  murderous  aim  of  his  adversary, 
and  they  show  also  that  defendant  was  not  cut 
on  the  hand  or  on  the  face,  as  he  pretends  he 
was.  The  shot  in  the  back  of  a  fleeing  adversary 
shows  the  true  animus  of  defendant  in  doing  the 
fatal  act;  shows  it  was  not  prompted  by  self- 
defense.  Neither  courts  nor  juries  should  stulti- 
fy themselves  by  believing  physical  impossibili- 
ties. No  amount  of  perjured  testimony  can 
break  down  the  fact  that  defendant  was  shot 
almost  squarely  in  the  back.  This  could  not 
have  occurred  if  .Watts  was  advancing  on  de- 
fendant all  the  time,  as  defendant  swears  he 
was." 

Again,  the  same  learned  Jurist  said  upon 
this  point  in  the  case  of  State  v.  Pollard,  139 
Mo.  loc  dt  228,  40  S.  W.  952: 

"Heretofore  we  have  said,  and  we  have  fre- 
quently repeated  the  observation,  that  neither 
courts  nor  juries  are  required  to  yield  credence 
to  the  statements  of  a  witness  who,  to  save  him- 
self from  justly  merited  punishment,  challenges 
the  array  of  all  the  physical  facts  in  the  case, 
and  then  boldly  invokes  instructions  based  upon 
such  simulated  evidence." 

Likewise  the  same  rule  Is  Invoked  In  civil 
cases.  Huss  v.  Bakery  Co.,  210  Mo.  69,  108 
S.  W.  63;  Baker  v.  Railroad,  122  Mo.  593, 
26  S.  W.  20;  Payne  v.  Railroad,  136  Mo.  584, 
38  S.  W.  308.   But  I  must  pass  on. 

The  other  rule  and  the  holding  which  we 
must  likewise  overrule  Is  that  where  evi- 
dence of  a  thing  rests  solely  in  the  mental 
attitude  of  the  defendant  that  attitude,  as 
shown  by  defendant's  expressed  Intent  dis- 
closed by  him  in  his  sworn  testimony,  may 
be  deemed  to  be  true,  to  the  extent,  at  least 
that  he  will  not  be  heard  to  bottom  error  on 
the  act  of  the  trial  court  In  Instructing  along 
the  line  of  his  sworn  Intent  or  in  falling  to 
Instruct  contradictory  to  that  solemnly  ex- 
pressed intent  State  v.  Curtis,  70  Mo.  694 ; 
State  v.  Reed,  137  Mo.  loc  dt  138,  38  S.  W. 
674;  State  v.  Shuster,  183  S.  W.  296.  In  the 


(Mo. 

|  Reed  Case,  supra,  Burgess,  X,  speaking  unan- 
imously for- Division  2,  said: 

"According  to  defendant's  own  statements, 
he  did  not  fire  the  fatal  shot  in  order  to  prevent 
the  commission  of  a  felonious  assault  upon 
Cross,  but  fired  it  to  prevent  a  felonious  assault 
upon  his  brother,  and  fired  the  two  following 
shots  in  self-defense.  No  one  knew  defendant's 
purpose  in  shooting  Winn,  so  well  as  he  did  him- 
self, and  he  was  not  entitled  to  an  instruction  ut- 
terly inconsistent  with  his  own  evidence,  as  to 
that  purpose." 

So,  for  these  two  reasons,  In  addition  to 
the  Impassable  one,  that  there  is  nowhere  in 
the  record  any  sufficient  testimony  on  which 
to  base  an  Instruction  for  self-defense  1 
think  the  court's  action  In  refusing  to  in- 
struct was  fully  warranted,  and  that  in  order 
to  hold  otherwise  both  lines  of  cases  above 
mentioned  must  be  overruled.  If  the  above 
cases  are  to  be  overruled,  It  ought  to  be  done 
frankly  and  specifically,  so  that  the  bench 
and  bar  may  know  that  we  are  overruling 
them. 

II.  Upon  the  point  of  the  instruction  given 
by  the  court  nisi  upon  the  weight  and  cred- 
ibility to  be  accorded  by  the  triers  of  fact 
to  the  testimony  of  defendant  and  his  wife,  I 
likewise  think  there  was  no  reversible  error. 
This  point  was  strenuously  urged  upon  our 
attention  both  In  the  argument  In  banc  and 
in  the  brief  of  appellant  though  passed  in 
the  opinion  of  our  learned  Brother  REVELLE 
sub  silentlo,  being  upon  the  facts  In  the  In- 
stant case,  in  his  view,  unnecessary.  My 
position  that  there  Is  no  error  In  the  giving 
of  this  Instruction  is  bottomed  on  two  rea- 
sons, which  I  discuss  briefly.  One  Is  that 
the  point  la  not  properly  raised  in  the  motion 
for  a  new  trial.  The  other  la  that  we  have 
since  1878  uniformly  held  that  such  an  in- 
struction is  not  error.  Let  us  look  to  these 
two  points  in  their  order. 

Attending  to  the  first  one  thereof,  to  wit 
the  lack  of  sufficient  assignment  of  error  In 
the  motion  for  a  new  trial,  we  note  that  the 
only  assignment  of  error  in  the  whole  of  de- 
fendant's said  motion  which  even  squints  at 
such  a  raising  of  this  question  reads  thus: 
"Because  the  court  gave  the  jury  illegal  and 
Improper  Instructions  over  defendant's  ob- 
jections." This  I  submit  la  not  a  sufficient 
assignment  of  error  in  a  criminal  case. 
State  v.  Gifford,  186  S.  W.  1058;  State  v. 
Taylor,  183  S.  W.  loc.  dt  301;  State  v.  Levy, 
262  Mo.  loc.  dt.  190,  170  S.  W.  1114;  State 
v.  Sykes,  248  Mo.  loc  dt  712,  154  S.  W. 
1130 ;  State  v.  Dockery,  243  Ma  loc  dt  592, 
147  S.  W.  976;  State  v.  ChisseU,  245  Mo.  loc 
dt  554,  150  S.  W.  1066;  State  v.  Horton,  247 
Mo.  loc  dt  663,  153  S.  W.  105L  Regardless 
of  the  rule  in  a  dvll  case,  which  as  to  this 
practice  is  governed  by  a  different  statute 
(cf.  sections  5285  and  2022,  R.  S.  1909),  this 
assignment  lacks  sufficiency  in  a  criminal 
case  (section  5285,  R.  S.  1909),  because  (in 
addition  to  the  provisions  of  the  statute  last 
supra,  which  requires  to  be  "set  forth  the 
grounds  or  causes"  for  a  new  trial)  we  are 
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required  by  statute  to  seek  out  error  from  the 
record,  whether  there  be  joinder  In  error 
or  not,  and  whether  there  be  a  brief  on  file  for 
defendant  or  not  (section  5812,  K.  S.  1909), 
Indeed,  we  are  required  by  this  solemn  stat- 
ute to  seek  oat  error  of  oar  own  volition, 
through  lengthy  folios  of  a  mere  written  or 
typewritten  transcript,  and  without  the  aid 
even  of  a  printed  record.  I  do  not  consider 
this  assignment  sufficient  even  In  civil  prac- 
tice, even  though  we  require  In  that  prac- 
tice In  this  court,  as  a  condition  precedent 
to  review,  that  the  appellant  In  his  brief  put 
his  finger  on  and  specifically  assign  the  er- 
ror he  wants  us  to  review.  If  he  does  not  do 
this,  we  refuse  to  review  the  alleged  error 
at  all.  Vahldick  v.  Vahldlck,  264  Ma  629, 
175  S.  W.  199;  Bank  v.  Button,  224  Mo.  loc 
dt  53,  123  S.  W.  47;  Sullivan  v.  Holbrook, 
211  Ma  99, 109*  S.  W.  668 ;  Maplegreen  Co.  v. 
Trust  Co.,  237  Mo.  350, 141  S.  W.  621. 

That  we  have  upon  the  Instant  appeal  final- 
ly got  defendant  to  point  out  for  us  the  In- 
struction to  which  he  objects  does  not  help 
matters,  for  we  may  have  no  such  adventi- 
tious aid  In  the  very  next  case  we  are  re- 
quired to  review;  and  It  goes  without  say- 
ing, If  the  rule  applies  In  a  criminal  case 
which  Is  briefed,  It  likewise  applies  in  a  crim- 
inal case  which  Is  not  briefed.  The  result 
would  be  that  the  wholly  unnecessary  bur- 
den of  microscopically  examining  each  and 
every  Instruction  given  by  the  trial  court 
would  be  put  upon  this  court  in  every  crim- 
inal appeal,  whether  there  be  a  joinder  in  er- 
ror or  not,  and  whether  there  be  a  brief  filed 
or  not 

In  a  civil  case,  as  forecast  above,  there  Is 
afforded  by  the  strict  rule  which  requires  an 
assignment  of  error  full  protection  against 
this  sort  of  useless  assault  upon  the  limited 
time  of  this  court  Vahldlck  v.  Vahldlck,  su- 
pra; Bank  v.  Hutton,  supra;  Sullivan  v. 
Holbrook,  supra.  In  a  criminal  case  no  such 
protection  by  a  role  Is  possible  on  account  of 
the  statute  above  cited.  But  even  If  specific 
assignments  of  error  In  a  civil  case  were  not 
compelled  by  our  rules  and  our  rulings,  the 
motion  for  a  new  trial  in  this  case  would  not 
be  a  sufficient  assignment  In  a  civil  case  to 
require  at  our  hands  a  review  of  the  Instruc- 
tion attacked.  The  assignment  of  error  In  the 
late,  but  much-disputed,  case  of  Wampler  v. 
Railroad,  190  S.  W.  908,  not  yet  officially  re- 
ported, did  not  upon  the  facts  therein  up  for 
ruling  warrant  our  going  to  so  great  a  length 
as  we  must  go  In  this  case  In  order  to  bottom 
a  review  upon  the  assignment  of  error  here- 
in. In  the  Wampler  Case  the  assignment  of 
error  In  the  motion  for  a  new  trial  substan- 
tially averred  that  "the  Instructions  and 
each  of  them  given  for  and  on  behalf  of  plain- 
tiff were  erroneous."  This,  of  course,  was 
sufficient  and  was  just  as  specific  as  If  it 
had  been  therein  averred  that  "Instructions 
numbered  1,  4,  7,  and  11,  given  by  the  court 
on  behalf  of  plaintiff,  are  and  each  of  them 


is  erroneous."  No  one  giving  heed  to  the 
age-old  rulings  of  this  court  will  contend  that 
the  assignment  last  above  is  not  sufficient  on 
authority.  More  than  this  ought  not  to  be  re- 
quired touching  an  error  bottomed  on  an  in- 
struction. But  so  much  substantially  ought 
to  be  required,  If  for  no  other  reason  than 
that  of  expediting  measureably  the  practice 
In  the  appellate  courts. 

Four  days  are  allowed  within  which  to  file 
a  motion  for  a  new  trial.  Almost  any  lawyer 
ought  to  be  able  to  find  out  In  four  days 
which  particular  numbered  Instruction  or  In- 
structions given  adversely  to  his  side  by  the 
court  nisi  are  erroneous.  Apposite  to  this 
very  point  and  others  akin  thereto  by  anal- 
ogy, the  writer  said  in  a  late  criminal  case  ■ 
this: 

"But  we  are  precluded  from  examining  this 
point  in  this  case  for  the  reason  that  defendant's 
sole  assignment  of  error  in  his  motion  for  a  new 
trial  upon  the  point  now  urged  is  thus  stated: 
'The  court  erred  *  *  •  in  not  declaring  all 
the  law  in  this  case  necessary  for  the  informa- 
tion of  the  jury  In  arriving  at  their  verdict' 
This  is  not  a  sufficiently  specific  assignment 
of  an  error  urged  here  as  being  bottomed  upon 
the  giving  by  the  court  nisi  of  an  erroneous  in- 
struction, or  for  the  failure  of  the  court  to  give 
any  requisite  instruction.  State  v.  Taylor,  183 
S.  W.  loc.  cit  301;  State  v.  Levy,  262  Mo. 
loc.  cit.  190  [170  S.  W.  1114] :  State  v.  Sykes, 
248  Mo.  loc  cit  712  [154  S.  W.  1130];  State 
v.  Dockery,  243  Mo.  592  [147  S.  W.  976] ;  State 
v.  Wellman,  263  Mo.  loc.  cit.  316  [161  S.  W. 
795];  State  v.  Chissell,  245  Mo.  loc.  cit.  654 
[150  S.  W.  1066] :  State  v.  Horton,  247  Mo. 
loc  cit.  663  [153  S.  W.  1051].  The  trial  court 
is  to  be  allowed  the  last  clear  chance  to  correct 
its  own  errors,  and  thereby,  perhaps,  save  the 
delay  and  expense  of  an  appeal. 

"The  above  cases  and  many  others  which  we 
might  cite  but  follow  the  analogous  statutory 
rule  in  civil  cases  which  requires  motions  to  be 
specific  (section  1841,  B.  S.  1909),  and  they  ac- 
centuate the  idea  that  at  some  stage  of  the  trial 
of  a  criminal  case  the  defendant  is  saddled  with 
the  duty  of  taking  the  trial  court  measurably 
into  his  confidence."  State  v.  Gifford,  186  S.  W. 
loc  cit  1060. 

Such  a  rule  1b  not  beset  with  hardships 
to  the  bar,  because  instructions  are  required 
to  be  written,  and  while  they  are  more 
lengthy  in  most  cases  than  necessary,  they 
are  rarely  so  lengthy  In  any  case  that  they 
may  not  be  read  In  four  days.  It  Is  wholly 
different  with  the  testimony  In  the  case.  It 
Is  usually  voluminous,  so  that  to  carry  it 
accurately  In  memory  is  Impossible;  it  la 
rarely  transcribed  within  the  four  days  giv- 
en by  statute  within  which  to  file  the  mo- 
tion for  a  new  trial.  So,  in  the  nature  of 
things,  there  ought  to  be  .a  difference  in  the 
holdings  of  this  court  upon  the  respective 
points. 

Coming  to  the  second  point  reserved  above 
for  discussion  (which  is,  of  course,  not  In 
this  case  If  there  la,  as  I  urge,  merit  In  the 
one  discussed  last!  above),  this  Identical 
point  was  up  in  the  case  of  State  v.  Evans, 
267  Mo.  167,  183  S.  W.  1059,  recently  before 
this  court  In  banc,  but  It  was  not  therein 
conclusively  ruled.  As  I  stated  In  my  con- 
curring opinion  In  the  Evans  Case,  Division 
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2  of  thte  court,  and  banc  as  well,  whenever 
the  point  reached  court  In  banc  (State  v. 
Barrington,  198  Mo.  23,  95  S.  W.  235)  has 
consistently  ruled  for  almost  40  years  that 
the  giving  of  the  cautionary  Instruction 
touching  the  testimony  of  defendant  and 
his  or  her  spouse,  while  sometimes  criticized 
as  useless,  is  not  reversible  error.  Kelley's 
Grim.  Law  &  Prac.;  State  v.  Maguire,  69 
Mo.  197,  decided  In  1878;  State  v.  Zorn,  71 
Mo.  415;  State  v.  Cooper,  71  Mo.  436;  State 
v.  McGlnnls,  76  Mo.  326;  State  v.  Sanders, 
76  Mo.  35;  State  v.  Wisdom,  84  Mo.  190; 
State  v.  Cook,  84  Mo.  40;  State  v.  Miller,  93 
Mo.  263,  6  S.  W.  57;  State  v.  Brooks,  99  Mo. 
137,  12  S.  W.  633 ;  State  v.  Brown,  104  Mo. 
365,  16  S.  W.  406;  State  v.  Morrison,  104 
Mo.  638,  16  S.  W.  492;  State  v.  Young,  105 
Mo.  634,  16  S.  W.  408;  State  v.  Mounce,  106 
Mo.  226,  17  S.  W.  226;  State  v.  Ihrlg,  106 
Mo.  267,  17  S.  W.  300;  State  v.  Noenlnger, 
108  Mo.  166,  18  S.  W.  990;  State  v.  Turner, 

110  Mo.  196,  19  S.  W.  645  ;  State  v.  Wells, 

111  Mo.  533.  20  S.  W.  232 ;  State  v.  Renfrew, 
111  Mo.  589,  20  8.  W.  299;  State  v.  Porter, 
213  Mo.  43,  111  S.  W.  529,  127  Am.  St  Rep. 
589;  State  v.  Maguire,  113  Mo.  670,  21  S. 
W.  212;  State  v.  Falrlamb,  121  Mo.  137, 

25  S.  W.  895;  State  v.  Pratt,  121  Mo.  566, 

26  S.  W.  556;  State  v.  Lingle,  128  Mo.  528, 
31  S.  W.  20;  State  v.  Taylor,  134  Mo.  109, 
35  S.  W.  92 ;  State  v.  Bryant,  134  Mo.  236, 
35  S.  W.  597 ;  State  v.  Napper,  141  Mo.  401, 
42  S.  W.  957 ;  State  v.  Summar,  143  Ma  220, 
45  S.  W.  254;  State  v.  Fox,  148  Mo.  517, 
50  S.  W.  98;  State  v.  Miller,  159  Mo.  113, 

60  S.  W.  67;  State  v.  Adair,  160  Mo.  391, 

61  S.  W.  187;  State  v.  Miller,  190  Mo.  449, 

89  S.  W.  877 ;  State  v.  Dilts,  191  Mo.  665, 

90  S.  W.  782 ;  State  v.  Maupin,  196  Mo.  164, 
93  S.  W.  379 ;  State  v.  Barrington,  198  Mo. 
23,  95  S.  W.  235;  State  v.  Brown,  216  Ma 
351,  115  S.  W.  967;  State  v.  Newcomb,  220 
Mo.  54,  119  S.  W.  405;  State  v.  Boyer,  232 
Mo.  367,  134  S.  W.  642 ;  State  v.  McDonough, 
232  Mo.  219,  134  g.  W.  545;  State  v.  Mlntz, 
245  Mo.  547,  150  S.  W.  1042,  43  L.  R.  A.  (N. 
S.)  146;  State  v.  Shaffer,  253  Mo.  320,  161 
S.  W.  805;  State  v.  Hyder,  258  Mo.  225,  167 
S.  W.  524 ;  and  many  others  which  Industry 
will  uncover. 

If  we  are  without  any  qualification  to 
hold  that  the  giving  of  the  instruction  here 
complained  of  is  In  all  cases  reversible  er- 
ror, such  ruling  will  serve  to  reverse  almost 
nine  out  of  ten  of  all  criminal  cases  pending 
in  this  court,  as  Well  as  practically  all  of 
the  criminal  cases  now  in  the  course  of 
appeal  here.  This  Is,  of  course,  no  Insu- 
perable reason  why,  if  we  are  wrong,  we 
should  not  get  right;  but  for  the  reasons 
given  by  Judge  Henry  in  the  case  of  State 
v.  Maguire,  supra,  and  by  Judge  Oantt  and 
others  In  the  cases  above  cited,  and  by  the 
writer  in  the  case  of  State  v.  Shaffer,  253  Ma 
820,  161  S.  W.  905,  and  in  the  concurring 
opinion  in  the  Evans  Case,  supra,  I  do  not 


think  the  making  of  such  a  ruling  would  be 
to  get  right,  but,  on  the  contrary,  it  would 
to  get  wrong  after  having  been  right  for  40 
years.  This  contention  presents  no  new  ques- 
tion. It  has  been  urged  and  argued  over 
and  over  again.  Many  of  our  predecessors 
upon  this  bench  have  dealt  with  It,  examined 
it,  gone  into  it  and  Into  its  history,  and 
finally,  without  an  exception,  agreed  that  it 
is  not  reversible  error,  till  the  qualified  rul- 
ing in  the  Evans  Case,  supra.  When  we 
consider  the  history  of  the  matter  and  the 
great  change  wrought  by  the  act  of  1877 
conferring  upon  defendant  for  the  first  time 
the  right  to  testify  as  a  witness  for  himself, 
we  are  able  to  appreciate  that  the  giving  of 
this  cautionary  Instruction  was  not  when  it 
began  an  utter  heresy  in  the  law. 

Arguendo,  in  the  Shaffer  Case,  supra,  the 
writer  fell  into  what  upon  one  view  might 
be  termed  an  inaccuracy  in  saying  that  there 
is  no  cautionary  provision  in  the  statute 
which  confers  the  right  on  a  party  in  a  civil 
suit  to  testify  for  himself.  Much  stress  is 
laid  upon  this  fact  In  the  learned  majority 
opinion  in  the  case  of  State  v.  Evans,  supra. 
But,  aside  from  the  mere  reproach  which, 
follows  inaccuracies  of  statement,  the  above 
error  in  the  Shaffer  Case  cuts  no  figure 
whatever.  I  should  have  stated  that  there 
Is  no  precisely  similar  statute  in  the  civil 
practice.  There  is  a  general  statute  relative 
to  witnesses  which  affects  this  matter;  but 
this  statute  is  different  in  its  history,,  pro- 
visions, and  even  verbiage,  in  the  respects 
mentioned  Infra,  from  the  one  contained  in 
our  Code  of  Civil  Procedure.  The  general 
statute  affecting  this  matter  in  civil  cases 
was  passed  (semble)  in  1855.  R.  S.  1855,  p. 
1576,  |  L  It  did  not  then,  except  by  some- 
what remote  inference,  provide  that  the  ex- 
press fact  of  Interest  could  be  shown  for  the 
purpose  of  affecting  credibility.  R.  S.  1855, 
p.  1577,  $  2.  It  was  not  till  1865  that  It 
assumed  its  present  form  and  provided,  In 
physical  juxtaposition  to  the  according  of 
competency,  the  present  privilege  in  the 
triers  of  fact  of  diminution  of  credibility 
for  interest's  Bake.  O.  S.  1866,  p.  586,  f  1. 
It  did  not  then,  nor  does  It  now,  nor  has 
it  ever  said  one  syllable  as  to  the  competency 
of  the  spouse  of  a  party  to  testify  for  him 
or  her  at  the  expense  merely  of  the  privilege 
of  diminution  of  credibility  by  reason  of 
the  marital  relation.  Such  spouse  has  never 
had,  except  where  he  or  she  acted  as  the 
agent  for  the  other  spouse,  and  in  other  spe- 
cific, but  limited,  aspects,  the  privilege  of 
testifying  at  all  In  the  wife's  or  husband's 
civil  case.   Section  5359,  R.  S.  1909. 

But  the  provision  of  the  criminal  practice 
removing  as  to  the  defendant  the  bar  of  in- 
competency as  a  witness  was  not  passed  till 
1877,  22  years  later.  Laws  1877,  p.  856,  g 
1.  It  was  amended  in  1879  (R.  S..  1879,  g 
1918)  so  as  to  allow  the  spouse  of  the  defend- 
ant to  testify  If  he  or  she  chose  upon  the 
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trial  In  behalf  of  such  defendant.  The  price 
of  this  privilege  of  competency  was  from 
the  beginning  that  of  having  interest  shown 
In  diminution  of  credibility.  Under  the  pro- 
visions of  the  Criminal  Practice  Act  the  bar 
of  incompetency  was  removed  from  both  de- 
fendant and  his  spouse  upon  the  express 
condition  that  the  fact  of  interest  in  the  re- 
sult by  reason  of  being  the  defendant,  or  the 
spouse  of  the  defendant,  might  be  shown  to 
affect  credibility.  In  the  civil  statute  there 
was  no  such  express  provision  or  price  at- 
tached as  the  privilege  of  competency  till  10 
years  after  the  right  to  testify  was  given.  It 
was  not  in  fact  even  then,  and  has  not  yet 
been  (except  within  the  narrow  statutory  lim- 
its set  forth  supra),  so  granted  upon  any 
condition  or  price  to  the  spouse  in  a  civil 
case. 

Notwithstanding  these  differences  in  his- 
tory and  verbiage,  the  instruction  upon  the 
weight  of  the  evidence  of  the  spouse  will 
likewise  be  stricken  down  if  the  rule  sug- 
gested in  the  Evans  Case  be  adopted  in  the 
criminal  practice,  along  with  the  similar  In- 
struction touching  the  evidence  of  the  de- 
fendant If  one  goes,  by  all  the  rules  of  rea- 
son and  decision  the  other  must  go  also.  If 
the  provision  of  the  general  statutes  relative 
to  witnesses,  which  was  passed  in  1865,  Is 
to  be  construed  In  all  cases  In  pari  materia 
with  the  similar  provision  of  the  Criminal 
Practice  Act,  which  was  passed  in  1877,  and 
amended  (so  far  as  the  provision  in  question 
is  concerned)  into  its  present  form  in  1879, 
then  there  was  no  real  need  or  reason  for 
the  enaction  of  the  provision  in  the  Criminal 
Practice  Act  at  all,  and  the  Legislature  In 
passing  it  did  a  vain  and  futile  thing.  The 
provisions  of  the  general  statute  would  have 
covered  the  case,  and  at  least  have  made 
the  accused  himself  competent  without  the 
need  of  any  harsh  construction  thereof  what- 
ever. 

So,  for  these  reasons  and  others  to  be 
found  in  the  learned  discussions  of  this  much 
mooted  point,  for  much  more  than  a  third 
of  a  century,  and  to  be  found  in  the  books  by 
the  curious  in  the  cases  I  cite  above,  I  sub- 
mit that  the  fallacy  Into  which  the  learned 
writer  of  the  majority  opinion  in  the  Evans 
Case  and  of  the  concurring  opinion  herein 
fell  arises,  among  other  things,  from  the  fact 
that  they  fail  to  correctly  note  the  differences 
existing  between  the  civil  and  the  criminal 
practice. 

Summing  up  briefly  at  the  risk  of  repe- 
tition, there  is  no  statute  in  the  civil  prac- 
tice which  requires  the  trial  court  to  in- 
struct on  an  of  the  law  of  the  case;  there  is 
such  a  statute  in  the  criminal  practice  which 
makes  it  obligatory  upon  the  trial  court  so 
to  instruct.  Then,  since  a  Jury  of  laymen 
must  get  the  law  from  some  source,  they 
must  either  get  it  in  the  statute-ordained 
way,  from  the  court  by  instructions,  or  they 
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must  carry  the  Revised  Statutes  into  their 
Jury  room.  But  this  reason  was  dealt  with 
in  the  Maguire  Case  and  in  the  Shaffer  Case, 
and  in  numerous  others,  so  I  need  not  again 
belabor  it. 

Another  slight  difference  is  that  in  civil 
cases  where  comment  of  this  kind  has,  I  con- 
cede, been  held  reversible,  both  parties  or- 
dinarily (always,  either  against  a  party,  or 
his  agent,  or  against  a  Joint  tort-feasor)  tes- 
tify for  themselves  against  the  adverse  par- 
ty, unless  one  be  dead  or  insane,  in  which 
case  the  other  is  wholly  disqualified.  So 
comment  in  an  instruction  upon  the  weight 
to  be  given  to  their  testimony  respectively 
would  ordinarily  be  not  only  unavailing  but 
wholly  frivolous  and  inept  In  a  criminal 
case  the  accused  swears  against  a  dumb  en- 
tity, the  state,  which  Itself  cannot  testify 
either  in  person  or  by  agent  That  these  lat- 
ter reasons  have  no  particular  weight  unless 
there  exist  the  differences  urged,  as  between 
the  civil  and  criminal  statutes,  may  be  con- 
ceded. But  if  the  history,  language,  and  con- 
text do  combine  to  show  a  legislative  Intent 
in  the  one  case  which  is  not  to  be  found  in 
the  other,  these  reasons  may  contribute  logi- 
cally to  explain  in  part  the  considerations 
upon  which  that  difference  is  bottomed. 

Much  was  said  by  learned  counsel  for  ap- 
pellant upon  argument  in  an  impassioned  out- 
burst of  oratory  touching  the  deprivation  of 
a  citizen  of  his  liberty ;  but  if  that  citizen  be 
by  the  facts  shown  in  the  evidence  conclu- 
sively proven  to  be  guilty  of  a  most  bloody, 
brutal,  and  inexcusable  murder,  he  ought  not 
to  be  allowed  any  fairer  trial  than  many  hun- 
dreds of  others  have  had  who  have  gone  this 
way  before  him,  and  have  had  applied  to 
them  the  rule  for  the  abolition  of  which  he 
now  contends. 

For  the  above  reasons,  I  most  respectfully 
dissent  from  the  conclusion  reached  in  this 
case,  as  well  as  from  the  rules  upon  which 
that  conclusion  is  bottomed. 


PEMISCOT  LAND  &  COOPERAGE  CO.  v. 
COLEMAN  et  al.   (No.  17989.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.  6,  1916.   Motion  for  Rehearing 
Denied  Feb.  2,  1917.) 

1.  Adverse  Possession  ®=>112  —  Pabtttio:; 
— Burden  or  Pboof. 

In  partition,  defendants'  claim  that  they 
were  in  exclusive  possession  of  the  land  holding 
adversely  to  plaintiffs,  and  hence  that  plaintiffs 
cannot  maintain  suit  for  partition  until  their 
rights  have  been  determined  in  ejectment,  must 
be  established  by  the  evidence  before  it  could  be 
allowed  by  the  court 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  f  661.] 

2.  Appeal  and  Ebbob  «=»843(2)— Review— 
Failube  to  Appoint  Guabdian  Ad  Litem. 

In  a  Buit  for  partition,  where  judgment  must 
be  reversed  for  other  reasons,  it  was  not  neces- 
sary that  the  appellate  conrt  pass  on  the  ques- 


PEMISCOT  LAND  *  COOPERAGE  CO.  v.  COLEMAN 


tftstFor  other  esses  see  same  topic  and  KEY-NUMBER.  In  all  Key-Numbered  Digests  and  Indexes 
191  S.W.-04 


Digitized  by  Google 


1010 


191  SOUTHWESTERN  BEPOBTER 


(Ma 


tion  as  to  the  effect  of  the  failure  to  appoint  a 
guardian  ad  litem  for  minor  defendants. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3331.] 

3.  Descent  and  Distribution  <8=>119(1)— Li- 
abilities of  Heibs— Effect  of  Convey- 
ance. 

As  the  words  "heirs  of  M."  in  a  deed  of  an 
interest  in  real  estate  executed  after  the  death 
of  M.  to  defendants  in  a  partition  suit  were 
mere  descriptio  personarum,  such  "heirs  of  M." 
and  a  cograntee  were  not,  on  partition  of  the 
land,  chargeable  with  any  part  of  the  value  of 
timber  cut  from  the  land  during  the  lifetime  of 
M.,  with  which  cutting  they  had  nothing  to^do. 

[Ed.  Note.— For  other  cases,  see  Descent  "and 
Distribution,  Cent.  Dig.  S§  224,  433,  434,  438, 
439.] 

4.  Partition  <S=>89  —  Evidence  —  Suffi- 
ciency. 

In  a  suit  for  partition  of  real  estate,  where 
parties  were  only  chargeable  with  timber  cut 
after  the  death  of  M.,  evidence  that  most  of  the 
timber  was  cut  during  the  lifetime  of  M„  and 
which  does  not  show  -what  amount  was  cut 
thereafter,  held  not  to  justify  a  finding  that  de- 
fendants cut  any  definite  amount  after  M.'s 
death. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  §f  246,  251.] 

5.  Partition  <8=»89— Evidence— Burden  of 
Proof. 

In  a  suit  for  partition  of  real  estate,  the 
burden  was  on  plaintiff  to  show  the  amount  of 
timber  alleged  to  have  been  cut  upon  the  land 
by  some  of  the  defendants  before  it  could  have 
its  value  charged  against  the  interests  of  such 
defendants. 

[Ed.  Note.— For  other  cases,  gee  Partition, 
Cent  Dig.  §§  246,  251.] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty ;  Frank  Kelly,  Judge. 

Suit  for  partition  by  the  Pemiscot  Land  & 
Cooperage  Company  against  H.  P.  Coleman 
and  others.  From  the  judgment  the  named 
defendant  and  others  appeal.  Reversed  and 
remanded  for  new  trial. 

This  is  a  suit  for  the  partition  of  real  es- 
tate. The  Interests  of  some  of  the  defend- 
ants in  the  land  were,  by  the  decree,  made 
subject  to  the  payment  of  the  value  of  tim- 
ber which  had  been  cut  from  the  land.  The 
defendants  whose  Interests  are  thus  affected 
have  appealed.  The  land  involved  is  the  E.  % 
of  the  S.  W.  of  section  6,  and  the  W.  % 
of  the  N.  E.  Y*  and  the  E.  %  of  the  N.  W.  % 
of  section  7,  all  in  township  17  north,  range 
12  east,  containing  240  acres.  Thomas  P. 
Cooper,  the  common  source  of  title,  owned 
the  land  at  the  time  of  his  death,  March  16, 
1875.  It  was  unlnclosed  timber  land.  Coop- 
er left  surviving  him  seven  children.  In  the 
fall  of  the  year  1900,  the  defendant  H.  P. 
Coleman  and  one  Robert  F.  Mlchle  proceeded 
to  cut  and  saw  the  timber  then  standing 
thereon,  and  continued  so  to  do  until  the 
death  of  Michle  on  December  26,  1901.  That 
work  was  continued  by  the  defendant  Cole- 
man and  the  heirs  of  said  Michle  until  about 
April,  1902.  Most  of  the  timber  had  been 
cut  and  sawed  prior  to  the  death  of  Michle. 
The  amount  cut  after  his  death  is  not  shown. 


The  entire  amount  so  cut  and  sawed  was 
about  1,200,000  feet  At  the  time  of  the  cut- 
ting of  the  timber  the  defendant  Coleman 
and  Robert  F.  Michle  claimed  to  own  the 
land  or  some  Interest  in  it,  but  such  claim 
was  based  on  a  sale  made  under  a  void  judg- 
ment for  taxes.  The  true  title  was  then  In 
the  heirs  of  said  Cooper.  Michle  left  a  wid- 
ow, Nettie,  but  no  children.  The  widow 
thereafter  remarried,  and  la  now  the  de- 
fendant Nettie  Granger.  The  heirs  of  Robert 
F.  Michle  are  the  defendants  Will,  Sid,  Wal- 
ter, and  Guy  Michle,  Cora  Coleman,  and 
Maud  Montague,  who  are  his  brothers  and 
sisters.  On  June  16,  1902,  Mrs.  Meredith, 
one  of  the  seven  children  of  Cooper,  convey- 
ed her  interest  in  the  land  to  the  defendant 
H.  P.  Coleman  and  the  heirs  of  R.  F.  Michle. 
That  deed  is  not  copied  in  the  abstract  of 
the  record  before  us.  It  does  not  appear 
whether  that  deed  conveyed  a  half  of  the 
Meredith  Interest  to  Coleman  and  the  other 
half  to  the  Michle  heirs  or  whether  such  con- 
veyance was  to  all  said  parties  per  capita.  - 
It  does  not  appear  that  the  widow  of  said 
Michle  was  mentioned  in  such  deed.  There 
is  no  evidence  that  Robert  F.  Michle  had  any 
contract  with  Mrs.  Meredith  for  her  Interest 
in  the  land,  or  any  part  of  It  After  the  cut- 
ting of  the  timber  and  prior  to  the  beginning 
of  this  suit,  the  plaintiff  acquired  from  some 
of  the  Cooper  heirs  the  undivided  «•/»•  °f 
the  land.  The  defendants  William  King 
Cooper  and  Annie  Cooper,  grandchildren  of 
Thomas  P.  Cooper,  still  own  each  Vs«  of  It 
The  petition  alleged  that  those  two  defend- 
ants are  minors.  No  guardian  ad  litem  was 
appointed  for  them.  The  petition  contained 
the  following: 

"Plaintiff  further  states  that  defendants,  or 
those  under  whom  defendants  claim,  and  from 
whom  they  inherit  said  land  and  from  whose  es- 
tate they  have  inherited  valuable,  real  and  per- 
sonal property  (except  King  William  or  William 
King  Cooper  and  Annie  Cooper)  and  while  plain- 
tiff and  defendants,  or  those  under  whom  they 
claim,  were  the  owners  of  said  property,  went 
and  entered  on  the  same  and  cut  down,  car- 
ried away,  sold,  and  converted  unto  their  own 
use,  and  wasted,  without  paying  to  and  without 
accounting  to  plaintiff  tor  any  part  thereof 
whatever,  or  of  any  portion  of  the  proceeds 
thereof  whatever,  large  quantities  of  valuable 
trees  and  timber,  to  wit,  more  than  1,000,000 
feet  of  Cottonwood,  oak,  ash,  elm,  gum,  cypress, 
and  maple  trees  and  timber,  of  large  value ; 
that  is  to  say,  of  the  value  and  of  the  fair  and 
reasonable  worth  of  $5,000." 

And  it  prayed  that  an  account  be  taken  of 
the  timber  cut  from  the  land,  and  that  plain- 
tiff be  allowed  its  proportion  of  the  value  of 
such  timber  out  of  the  one-seventh  interest  of 
the  defendants  other  than  said  minors.  The 
answer  filed  by  all  the  defendants  except 
said  minors  denies  that  the  plaintiff  owns  any 
interest  In  the  land,  and  alleges  that  said  de- 
fendants, at  the  date  of  the  Institution  of  this 
suit,  were  In  the  exclusive  possession  of  the 
land,  holding  It  adversely  to  the  plaintiff. 
The  evidence  in  support  of  the  latter  allega- 
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tlon  was  very  weak,  and  the  trial  court  found 
against  It.  That  court  found  the  Interests  of 
the  parties  thus: 

"So  the  court  finds  that  the  plaintiff  and  de- 
fendants are  tenants  in  common,  and  that  the 
plaintiff  is  and  was  at  the  time  of  the  institu- 
tion of  the  suit  the  owner  of  and  entitled  to  an 
undivided  *•/»•  interest  in  fee  simple  in  and 
to  said  land,  and  that  the  defendant  William 
King  Cooper  or  King  William  Cooper  and  Annie 
Cooper  are  and  were  entitled  to  an  undivided 
Vss  interest  each  in  fee  simple  in  and  to  said 
lands,  and  that  the  defendants  H.  P.  Coleman, 
Cora  Coleman,  his  wife.  Will  Michie,  Sid  Michie, 
Walter  Michie,  Guy  Michie,  Maud  Montague, 
and  Nettie  Granger  are  jointly  entitled  to  an 
undivided  */o«  interest  in  and  to  said  land." 

It  also  made  the  following  finding: 

"The  court  further  finds  that  in  the  years  1901 
and  1902  the  defendants  and  those  under  whom 
they  inherited  this  land  or  of  whom  they  ob- 
tained this  land  by  inheritance  entered  on  said 
land  and  cut  and  removed  a  large  part  of  Cot- 
tonwood timber,  to"  wit,  5,000  feet  per  acre  of 
1,200,000  feet  in  sum  total;  that  said  timber 
belonged  at  the  time  to  the  heirs  of  Thomas  B. 
Cooper,  deceased,  or  their  assigns;   that  this 

Slalntiff  by  mesne  conveyances  and  assignments 
l  writing  has  become  the  owner  of  the  timber 
and  the  right  to  sue  for  the  recovery  of  the  tim- 
ber taken  off  of  the  land  owned  at  the  time  the 
timber  was  taken  by  the  following  heirs:  James 
C.  Click,  William  Click,  Elmo  Cooper,  Amanda 
Little,  Neva  Pennington,  William  M.  Cooper,  J. 
T.  Cooper,  Ben  B.  Cooper,  Mrs.  Margaret  BUen 
Meredith;  and  that  by  reason  of  said  convey- 
ances the  plaintiff  is  entitled  to  recover  from  its 
cotenants  and  the  defendants  in  this  case  except 
William  King  Cooper  or  King  William  Cooper 
and  Annie  Cooper  who  cut  and  removed  the 
timber  aforesaid  for  the  value  of  said  timber 
aforesaid:  and  that  the  amount  of  timber  so 
taken  and  which  plaintiff  is  entitled  to  recover, 
that  is,  the  interest  of  the  whole  amount  of  said 
timber  which  plaintiff  is  entitled  to  recover,  is 
$826.26,  and  that  the  same  should  be  charged 
against  the  interest  of  the  defendants  who  ob- 
tained the  benefit  of  the  timber  aforesaid" 

— and  entered  Its  Judgment  and  decree  accord- 
ingly. 

J.  R.  Brewer,  of  New  Madrid,  for  appellants. 
A.  L.  Oliver,  of  St  Louis,  and  R.  L.  Ward,  of 
Caruthersvtlle,  for  respondent, 

ROT,  0.  (after  stating  the  facts  as  above). 
[1]  I.  Appellants  claim  that  they  were  In  the 
exclusive  possession  of  the  land,  holding  the 
same  adversely  to  the  plaintiffs  herein  at  the 
time  of  the  Institution  of  this  suit,  and  that, 
for  that  reason,  the  plaintiffs  cannot  maintain 
suit  for  partition  until  their  rights  have  been 
determined  In  ejectment.  It  was  necessary 
that  such  claim  be  established  by  the  evi- 
dence, before  It  could  be  allowed  by  the  court. 
Hutson  v.  Hutson,  139  Mo.  loc.  cit.  236,  40  S. 
W.  886,  and  cases  cited.  The  evidence  In  sup- 
port of  the  appellants'  claim  In  that  respect 
Is  very  weak,  and  the  trial  court  found 
against  it.  There  is  nothing  to  justify  this 
court's  interference  with  that  finding. 

[2]  II.  As  the  Judgment  herein  must  be 
reversed  for  reasons  hereafter  given,  there  is 
no  need  that  we  should  pass  on  the  question  as 


to  the  effect  of  the  failure  to  appoint  a  guard- 
Ian  ad  litem  for  the  minor  defendants. 

[3-S]  III.  The  interests  of  these  defendants 
who  are  the  brothers  and  sisters  and  the  for- 
mer wife  of  Robert  F.  Michie  are  not  in  any 
event  chargeable  with  any  part  of  the  value 
of  the  timber  which  was  cut  from  the  land 
in  the  lifetime  of  said  Michie,  as  they  had 
nothing  to  do  with  the  cutting  of  timber  be- 
fore such  death.  The  trial  court  found,  In 
effect  at  least,  that  they  inherited  the  land 
from  Michie,  and  that  the  land  In  their  hands 
Is  liable  for  such  waste  committed  by  Michie, 
but  there  Is  no  evidence  to  justify  such  find- 
ing. The  defendant  H.  T:  Coleman  and  the 
heirs  of  said  Michie  bought  and  paid  for  the 
Meredith  interest  In  the  land  after  Mlchie's 
death,  and  Independently  of  him  or  his  estate 
so  far  as  the  evidence  shows.  The  fact  that 
the  deed  from  Mrs.  Meredith  was  made  to  H. 
T.  Coleman  and  the  heirs  of  R.  F.  Michie  does 
not  alter  the  case.  The  words  "heirs  of  R. 
F.  Michie"  are  mere  descrlptto  personarum, 
and  do  not  change  the  legal  effect  of  the  in- 
strument in  that  respect.  The  evidence  shows 
that  most  of  the  timber  was  cut  before  the 
death  of  Michie,  and  does  not  show  what 
amount  was  cut  thereafter.  For  that  reason 
there  was  no  sufficient  evidence  to  justify  the 
finding  that  such  defendants  cut  any  definite 
amount  of  timber  from  the  land  after  Mlchie's 
death.  There  Is  no  presumption  as  to  the 
matter,  and  the  burden  of  showing  the  amount 
so  cut  Is  on  the  plaintiff. 

The  judgment  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial. 

WILLIAMS,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
ROT,  C,  Is  adopted  as  the  opinion  of  the 
court. 

WALKER  and  REVELLE,  JJ.,  concur. 
FARIS,  P.  J.,  not  sitting. 


GRISWOLD  v.  HALL.   (No.  18128.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.  30,  1916.    Motion  for  Rehearing 
Denied  Feb.  2,  1917.) 

Appeal  and  Error  <8=»1005(3)  —  Verdict  — 
Conclusiveness. 
A  verdict  sanctioned  by  the  trial  court  and 
supported  by  ample  evidence,  although  at  va- 
riance with  considerable  testimony  offered,  will 
not  be  set  aside  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  3860-8876,  3949.] 

Appeal  from  Circuit  Court,  Atchison  Coun- 
ty; William  C.  Ellison,  Judge. 

Action  by  Carl  J.  Griswold  against  Sylves- 
ter Hall.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 
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Lawrence  Bothwell  and  Christian  Dubach, 
both  of  St  Joseph,  for  appellant  L.  J.  Miles, 
of  Rockport,  and  T.  S.  Stevens,  of  Hamburg, 
Iowa,  for  respondent 

REVBLLB,  J.  This  action  involves  title 
to  certain  land  located  in  Atchison  county, 
Mo.,  which  was  formed  by  accretion  and 
abandonment  of  the  waters  in  the  Missouri 
river.  From  the  following  Instructions  to 
the  jury,  which  the  record  discloses  were  not 
excepted  to,  but  which  were  given  by  agree- 
ment of  the  parties,  we  find  these  conceded 
facts: 

"The  court  instructs  the  jury  that  in  or  about 
the  year  1894,  and  prior  thereto,  the  defendant 
was  the  owner  of  the  following  described  land 
[description  here  follows];  that  said  land  abut- 
ted on  the  Missouri  river,  the  Missouri  shore 
thereof  forming  the  western  boundary  of  said 
land.  It  is  further  admitted  that  at  that  time 
and  for  a  number  of  years  thereafter  an  arm  of 
the  Missouri  river  flowed  along  the  shore  afore- 
said and  separated  it  at  the  point  where  de- 
fendant's land  abutted  thereon  from  an  island 
or  sand  bar  in  said  river.  It  is  further  admit- 
ted that  at  the  date  last  aforesaid,  and  from 
thence  for  several  years  following,  defendant's 
land  aforesaid  was  gradually  washed  away  by 
said  river,  leaving  92  acres,  and  the  bed  of  the 
river  for  some  time  thereafter  flowed  over  where 
said  land  had  been.  It  is  further  admitted  that 
the  land  involved  in  this  suit,  namely,  tract 
1  in  section  15,  which  contains  116  acres,  and 
tract  2  in  section  10  aforesaid,  which  contains 
112  acres—  It  is  further  admitted  that  the 
land  involved  in  this  suit  is  land  that  was  form- 
ed by  the  action  of  the  waters  of  said  river  and 
embraced  the  boundaries  of  the  land  that  was 
washed  away  as  aforesaid." 

The  contention  of  appellant  was  that  the 
disputed  land  accreted  to  an  island  previous- 
ly existing  and  located  some  distance  west 
of  the  shore  line  of  respondent's  land,  while 
respondent  claimed  that  the  land  Is  accre- 
tions formed  to  his  admitted  shore  line. 

The  issue  presented  for  trial  was  clear- 
cut  and  Involved  only  the  question  of  fact 
stated.  The  evidence  as  to  this  was  conflict- 
ing, and  the  issue  was  submitted  by  instruc- 
tions to  which  neither  party  objected.  The 
instructions  directed  the  jury  to  find  for  the 
appellant  In  the  event  the  land  In  question 
was  the  result  of  accretions  to  the  island, 
and  And  for  the  respondent  If  such  land  was 
formed  by  accretion  to  the  shore  line  of  re- 
spondent's land. 

The  jury  found  this  issue  in  favor  of  the 
respondent,  and  an  examination  of  the  record 
discloses  that  the  finding  is  amply  supported, 
although  at  variance  with  considerable  tes- 
timony offered  by  appellant 

We  find  no  reversible  error  in  the  court's 
rulings  on  the  admission  or  exclusion  of  tes- 
timony, and  do  not  feel  inclined  upon  the  dis- 
closures here  appearing  to  Interfere  with  the 
verdict  of  the  jury  after  same  has  received 
the  sanction  of  the  trial  court 

The  judgment  is  affirmed. 

PARIS,  P.  J.,  and  WALKER,  J.,  concur. 


WHITE  v.  DELANO  et  «L    (No.  19478.) 

(Supreme  Court  of  Missouri.    In  Banc.  Dec. 
21,  1916.    Motion  for  Rehearing 
Denied  Feb.  18,  1917.) 

1.  Injunction  <S=85<2)— Cae»iebs— Entobce- 
ment  of  Statute — Rate  Regulation. 

Under  Const  art  2,  \  10,  guaranteeing  ju- 
dicial remedies  for  all  injuries,  and  Const  U. 
S.  art  4,  I  2,  and  Fourteenth  Amendment  ex- 
tending such  privileges  to  all  citizens  of  United 
States,  the  penalty  portion  of  Rev.  St  1909,  if 
3241,  3242,  prescribing  maximum  freight  rates, 
was  suspended  while  enforcement  of  the  statute 
was  enjoined  by  the  federal  courts. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §  156.] 

2.  Injunction  «=»85{2)  —  Enjobcement  or 
Statute — Rate  Regulation. 

Rev.  St  1909,  H  3241,  3242,  prescribing 
maximum  freight  rates  was  not  suspended,  ex- 
cept as  to  the  penalty  clause,  while  enforcement 
of  the  statute  was  enjoined  by  the  federal  courts. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §  156.] 

8.  Cakriebs  ej=>202— Statutory  Rate  Regu- 
lation—Redo  vk  king  Overcharges. 
Freight  charges  collected  in  excess  of  Rev. 
St  1909,  $S  3241,  3242,  prescribing  maximum 
freight  rates,  may  be  recovered  after  dissolution 
of  the  federal  injunction  against  the  statute's 
enforcement  for  the  excessive  exactions  are  not 
damnum  absque  injuria  because  resulting  from 
the  injunction  suit 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  g§  9O6-015J 

4.  Cabsiebs  «3=>202— Statutoet  Bate  Regu- 
lation— Con  necting  Roads. 
In  an  action  to  recover  freight  charges  col- 
lected in  excess  of  those  prescribed  in  Rev.  St 
1909,  |§  3241,  3242,  defendant  carrier  must 
charge  against  the  shipper  only  the  amount  it 
paid  a  terminal  company  for  switching  de- 
livery regardless  of  what  the  terminal  company 
might  have  charged  under  the  statute. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  f§  906-915;  Dec.  Dig.  <8=>202.] 

Appeal  from  Circuit  Court,  Montgomery 
County;  James  D.  Barnett,  Judge. 

Action  by  C.  W.  White  against  F.  A.  Delano 
and  others,  receivers  of  the  Wabash  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Reversed  and  remanded, 
with  directions. 

This  suit  was  Instituted  In  the  circuit  court 
of  Montgomery  county  by  the  plaintiff  against 
the  defendants  as  receivers  of  the  Wabash 
Railroad  Company,  to  recover  alleged  over- 
charges In  payment  of  freight  collected  by 
them  on  shipments  of  live  stock,  made  by 
plaintiff  from  Montgomery  City,  Jonesburg, 
New  Florence,  and  High  Hill,  Mo.,  to  the  city 
of  St  Louis,  Mo.,  and  consigned  to  the  St 
Louis  Stockyards,  the  St  Louis  Dressed  Beef 
Company  and  the  Independent  Packing  Com- 
pany. There  was  a  Judgment  for  the  plain- 
tiff, and  the  defendants  appealed  to  this 
court 

The  Issues  and  facts  of  the  case  are  un- 
disputed, and  are  as  follows,  as  stated  by 
counsel  for  defendants : 

"The  petition  is  based  upon  the  maximum 
freight  statute  of  1907  (sections  8241,  3242,  R. 
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8.  Mo.  1900),  and  contains  139  separate  counts, 
each  count  covering  a  separate  shipment  be- 
tween the  points  named.  As  the  allegations  in 
each  count  are  identical,  except  as  to  the  place 
of  shipment,  the  freight  charges  paid,  and  the 
amount  of  the  alleged  overcharge,  it  is  deemed 
sufficient  to  refer  to  the  allegations  of  the  first 
count.  The  petition  charges  that  the  defendants 
are  the  duly  appointed  receivers  of  the  Wabash 
Railroad  Company,  and  were  during  all  of  the 
times  mentioned  in  the  petition  operating  the 
line  of  the  Wabash  Railroad  as  a  common  car- 
rier of  live  stock  in  carload  lots,  for  hire,  and 
for  carrying  of  all  other  stock  usually  and  cus- 
tomarily carried  and  transported  by  railroad 
companies  of  like  nature ;  that  during  all  of  the 
times  mentioned,  the  plaintiff  was  engaged  in 
the  business  of  shipping  hogs,  cattle,  sheep  and 
other  live  stock  in  carload  lota  from  Montgom- 
ery City,  Jonesburg,  New  Florence  and  High 
Hill  to  St.  Louis,  Mo.  'And  for  his  cause  of 
action  against  defendants  states  that  on  the 
Sd  day  of  January,  1912.  plaintiff  shipped  two 
carloads  of  hogs  from  Montgomery  City,  Mo., 
to  St  Louis,  Mo.,  over  said  Wabash  Railroad 
Company,  owned  and  operated  as  aforesaid  by 
the  defendants,  to  the  Independent  Packing 
Company;  that  the  distance  between  Montgom- 
ery City,  Mo.,  and  St.  Louis,  Mo.,  is  over  76 
miles,  and  under  100  miles,  to  wit,  85  miles; 
that  the  rate  of  charges  prescribed  by  law  upon 
the  carload  of  hogs  so  shipped  as  aforesaid  is 
and  was  $15.40  per  car,  amounting  to  115.40; 
but  instead  thereof,  the  defendants  charged  and 
plaintiff  paid  the  sum  of  $21.75.  being  in  excess 
of  the  legal  rates  aforesaid  in  toe  sum  of  $635, 
for  which  amount  plaintiff  asks  judgment,  and 
he  asks  that  the  same  be  trebled  according  to 
the  provisions  of  section  3248  of  the  Revised 
Statutes  of  this  state,  and  for  all  other  due 
andproper  relief.' " 

"The  answer  of  defendants  consists :  (1)  Gen- 
eral denial ;  and  (2)  special  plea  setting  np  the 
various  proceedings  had  in  a  certain  injunction 
suit  instituted  by  the  Wabash  Railroad  Com- 

Sany  in  the  United  States  Circuit  Court  at 
Kansas  City,  Mo.,  in  the  month  of  June,  1905, 
and  filing  of  its  supplemental  bill  in  June,  1907, 
to  enjoin  the  enforcement  of  the  rates  fixed  by 
the  Acts  of  the  General  Assembly  of  Missouri, 
approved  April  15,  1905,  and  the  act  approved 
March  19,  1907,  commonly  known  as  the  'Max- 
imum Freight  Rate  Acts.'  The  defendants  in 
said  suit  were  the  then  members  of  the  Rail- 
road and  Warehouse  Commission  of  Missouri, 
the  Attorney  General,  and  certain  individuals 
continually  engaged  in  shipping  over  the  line  of 
the  Wabash  Railroad  Company.  Said  individ- 
uals being  sued  as  representing  all  of  the  ship- 
pers of  the  state  as  a  class  affected  by  the  Max- 
imum Freight  Rate  Acts.  With  respect  to  this 
proceeding,  the  answer  alleges  the  following 
facts: 

"(1)  That  upon  the  filing  of  said  bill  of  com- 
plaint, there  was  entered  by  said  court  an  order 
restraining  the  Railroad  Commissioners  from 
taking  any  steps  to  put  in  force  and  effect  the 
maximum  rates  mentioned  in  the  said  statutes— 
and  from  requiring  the  Wabash  Railroad  Com- 
pany to  post  or  file  at  any  time  or  place  said 
maximum  rates  or  a  schedule  thereof,  from 
taking,  making  out,  printing  or  delivering  any 
schedule  of  rates  containing  said  maximum  rates, 
from  instituting  any  investigation  of  any  com- 
plaint that  the  rate  was  unreasonable,  extor- 
tionate or  unjust,  because  higher  than  the  max- 
imum rate  fixed  by  said  statute,  from  directing 
the  Attorney  General  of  the  state  or  any  prose- 
cuting attorney  in  each  and  all  of  the  counties 
in  said  state  to  prosecute  or  assist  in  prosecuting 
complainant  directly  or  indirectly,  for  any 
failure  to  file  a  schedule  adopting  said  maxi- 
mum rates  or  for  any  failure  to  adopt  or  com- 
ply with  the  provisions  of  said  statute;  that 
all  the  defendants,  as  well  as  all  shippers,  af- 
fected by  the  proceeding  be  restrained  from  in- 
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stituting  any  action  or  taking  any  steps  to  col- 
lect any  penalties  for  the  alleged  violations  of 
the  provisions  of  said  maximum  freight  rate  acts, 

"(2)  That  said  restraining  order  also  provided 
for  the  filing  of  an  injunction  bond  in  the  sum 
of  $10,000,  conditioned  to  pay  in  case  of  the 
injunction  being  dissolved,  all  damages  ascer- 
tained in  said  cause  in  die  said  court  of  the 
United  States,  to  have  been  sustained  by  the 
defendants  or  any  of  them,  or  by  any  person 
becoming  a  defendant  therein;  that  the  Wa- 
bash Railroad  Company,  pursuant  to  such  or- 
der, duly  filed  its  bond  in  the  amount  and  con- 
ditioned as  required  by  said  order. 

"(8)  That  said  cause  proceeded  to  trial  and 
final  decree,  which  decree  was  entered  on  or 
about  April  17, 1909,  adjudicating  and  decreeing 
as  follows:  (a)  The  maximum  freight  rate 
laws  of  Missouri  of  1905  and  1907,  and  the 
passenger  rate  law  of  1907,  to  be  confiscatory, 
and  that  none  of  the  provisions  thereof  should, 
or  could,  be  rightfully  enforced  against  the 
complainant,  its  officers,  agents  or  employes; 
(b)  the  Attorney  General  and  the  Railroad  Com- 
missioners, their  agents,  employes  and  succes- 
sors were  enjoined  from  enforcing  or  attempting, 
directly  or  indirectly,  by  suit  or  in  any  other 
manner  whatsoever,  to  enforce  any  of  the  pro- 
visions of  or  the  penalties  provided  for  in  any 
of  said  rate  acts:  (c)  the  bills,  to  the  extent 
only  as  they  sought  to  present  injunctive  relief 
against  the  individual  defendants  sued  as  rep- 
resentatives of  the  class  of  shippers  or  pas- 
sengers, should  be  and  were  dismissed  without 
prejudice:  Provided,  however,  that  if,  at  any 
future  time,  any  of  them  should  take,  or  threat- 
en or  attempt  to  take,  any  action  under  said 
statutes,  the  court  reserved  the  power  to  make 
such  other  order  as  justice  required,  and  to 
bring  into  the  case,  any  person  not  expressly 
made  subject  to  the  decrees,  who  might  attempt 
or  threaten  to  take  any  action  or  institute  any 
proceedings  against  complainant  under  either  of 
said  statutes:  (d)  no  appeal  should  supersede 
the  injunction  portions  of  the  decree,  but,  pend- 
ing any  such  appeal,  complainant  should  be 
permitted  to  charge  the  rates  previously  per- 
mitted by  law,  the  same  as  if  the  passenger 
rate  act  of  1907  bad  not  been  passed;  and  (e) 
that  complainant,  having  been,  by  order  here- 
in of  June  17,  1907,  at  the  request  of  defendants, 
required  to  temporarily  adopt,  as  a  test  the 
rate  fixed  by  the  passenger  law  of  that  year, 
should  be  and  was  permitted,  free  from  the  inter- 
ference of  the  parties  to  the  suit  and  classes 
represented  by  them  who  were  ordered  not  to 
interfere,  to  restore  and  put  in  force  tile  rates 
so  authorized  by  previous  laws,  subject  to  the 
reserved  power  and  jurisdiction  of  the  court 
from  time  to  time  to  enforce,  change  or  modify 
such  requirement,  as  well  as  to  protect  com- 
plainant in  being  restored  to  the  right  of  which 
said  temporary  order  deprived  it 

"(4)  That  the  defendant  state  officers  appeal- 
ed from  the  said  decree  to  the  Supreme  Court 
of  the  United  States;  that  the  individual  de- 
fendants refused  to  join  in  said  appeal,  and  as  to 
them  there  was  a  severance,  and  no  appeal  was 
taken  by  them. 

"(5)  That  on  or  about  June  16,  1913,  the 
Supreme  Court  of  the  United  States  reversed 
the  decree  which  had  been  entered  in  the  cir- 
cuit court  at  Kansas  City,  and  directed  tie 
bill  of  complaint  of  the  Wabash  Railroad  Com- 
pany to  be  dismissed  without  prejudice. 

"(6)  That  on  or  about  July  9,  1913,  the  man- 
date of  the  Supreme  Court  of  the  United  States 
was  filed  with  the  clerk  of  the  District  Court 
of  the  United  States  at  Kansas  City;  that  there- 
after the  present  Attorney  General  of  the  state, 
the  then  members  of  the  Public  Service  Com- 
mission, were  substituted  as  defendants  in  said 
cause  for  their  predecessors  in  office;  that  said 
defendants  then  asked  that  the  mandate  of  the 
Supreme  Court  be  entered,  and  that  a  decree 
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be  entered  dismissing  the  said  cause  without 
prejudice,  which  was  accordingly  done. 

"At  the  trial,  counsel  for  the  plaintiff  admit- 
ted the  facts  pleaded  with  respect  to  the  pro- 
ceedings in  the  federal  court.  The  case  pro- 
ceeded to  trial  before  the  court  (Jury  being 
waived).  At  the  close  of  all  the  evidence  the  de- 
fendants interposed  their  demurrer  to  the  evi- 
dence, which  was  by  the  court  overruled,  and 
the  court  took  the  case  under  advisement.  And 
thereafter,  on  October  20,  1915,  the  court  ren- 
dered judgment  in  favor  of  the  plaintiff  and 
against  the  defendants  on  each  count  of  the 
petition,  in  the  aggregate  sum  of  $890.91;  and 
further  found  that  defendants  were  liable  to 
plaintiff  as  a  penalty  in  the  sum  of,  to  wit,  $2,- 
672.73,  and  entered  judgment  accordingly. 

"The  material  facts  with  respect  to  the  ship- 
ments set  forth  in  the  various  counts  of  the  pe- 
tition were  covered  by  a  stipulation  between  the 
parties,  which  stipulation  snows  the  date  of  the 
shipment,  the  number  of  the  car  in  which  the 
shipment  was  made,  the  length  of  the  car  in 
feet,  and  the  amount  of  freight  charged  and  col- 
lected. 

"The  testimony  further  showed  that  plaintiff 
consigned  the  various  shipments  either  to  the 
Independent  Stockyards,  the  Independent  Pack- 
ing Company,  or  the  St.  Louis  Dressed  Beef 
Company,  all  located  within  the  city  limits  of 
the  city  of  St.  Louis;  that  the  Wabash  Railroad 
was  unable  to  make  deliveries  to  these  con- 
signees, because  its  line  of  railroad  did  not  ex- 
tend to  their  industrial  plants.  Deliveries  were 
made  in  the  following  manner:  The  Wabash 
hauled  the  shipments  to  its  point  of  interchange 
in  the  city  of  St.  Louis,  with  the  St.  Louis  Ter- 
minal Railroad  Association,  and  there  delivered 
the  cars  to  the  Terminal.  The  Terminal  hauled 
the  cars  from  the  point  of  interchange  to  the 
industrial  plants  of  the  consignees,  and  effected 
the  delivery,  so  that,  as  to  each  of  the  shipments, 
two  carriers  were  involved  in  the  transportation 
from  point  of  shipment  to  point  of  destination. 

"The  testimony  further  showed  that  all  of  the 
shipments  were  made  during  the  months  from 
January,  1912,  to  June,  1913,  both  inclusive; 
that  during  said  time  the  defendants  charged 
and  collected  freight  upon  said  shipments  com- 
puted according  to  their  tariff  then  in  effect, 
which  fixed  the  rates  at  certain  number  of  cents 
per  hundred  pounds,  instead  of  a  per  car  basis 
as  fixed  by  the  maximum  freight  rate  statutes. 

"The  evidence  further  showed  that  under  said 
tariff  of  rates,  the  Wabash  Railroad  did  itself 
pay  the  Terminal  Railroad  Association  for  the 
service  of  that  company,  in  hauling  the  cars 
from  the  point  of  connection  of  its  line  with 
the  Wabash  to  the  final  destination  of  the  ship- 
ments. In  the  language  of  the  freight  men,  the 
Wabash  'absorbed'  the  Terminal  charges  out  of 
its  freight  rate.  The  charge  made  by  the  Ter- 
minal Railroad  to  the  Wabash  for  its  service 
was  $3  per  car  on  all  shipments  .consigned  to 
the  Independent  Packing  Company  and  the  St 
Louis  Dressed  Beef  Company,  and  $1.50  per 
car  on  all  shipments  consigned  to  the  Independ- 
ent Stockyards.  The  haul  of  the  Terminal  on 
shipments  consigned  to  the  Independent  Packing 
Company  and  St.  Louis  Dressed  Beef  Company 
was  about  one  mile,  and  the  haul  on  shipments 
consigned  to  the  Independent  Stockyards  was 
about  the  same  distance. 

"It  was  conceded  by  the  plaintiff  that  the  de- 
fendants had  the  right  to  charge  against  the 
plaintiff  whatever  charges  it  was  required  to  pay 
to  tine  Terminal  Company,  to  effect  the  deliv- 
eries; whereas,  the  defendants  contended  that 
if  plaintiff  was  entitled  to  ship  his  stock  at  the 
rates  prescribed  by  the  Maximum  Freight  Rate 
Act  of  1907,  then  the  defendants  were  entitled 
to  charge  the  full  statutory  scale  of  rates  for  the 
actual  distance  which  they  hauled  the  shipment 
over  their  line,  and  likewise  the  Terminal  Com- 
pany was  entitled  to  charge  the  full  statutory 


scale  of  rates  for  the  distance  it  hauled  the  ship- 
ments over  its  line. 

"The  defendants  requested  the  court  to  declare 
the  law  that,  under  the  facts  disclosed  by  the 
testimony,  the  plaintiff  is  not  entitled  to  recover 
treble  damages  on  either  count  of  the  petition; 
but  the  court  refused  to  so  declare  the  law,  and 
defendants  contend  that  such  refusal  is  violative 
of  the  constitutional  rights  of  the  defendants 
under  sections  10  and  30  of  article  2  of  the  Con- 
stitution of  this  state,  and  contrary  to  the  Four- 
teenth Amendment  to  the  Constitution  of  the 
United  States.  These  various  legal  propositions 
were  preserved  in  defendants'  motion  for  new 
trial  and  in  arrest  of  judgment,  both  of  which 
the  court  overruled,  and  defendants  thereupon 
perfected  their  appeal  to  this  court,  on  the 
ground  that  the  decision  in  the  case  involved  the 
construction  of  the  said  provisions  of  the  Con- 
stitution." 

"Defendants  rely  on  the  following  errors  for  a 
reversal  of  the  judgment:  (1)  The  trial  court 
erred  in  overruling  defendants'  demurrer  to  the 
evidence  at  the  close  of  all  the  testimony.  (2) 
The  trial  court  erred  in  giving  judgment  to 
plaintiff  for  treble  damages.  (3)  The  trial  court 
erred  in  giving  plaintiff's  declarations  of  law 
numbered  1,  2  and  3.  (4)  The  trial  court  erred 
in  refusing  to  declare  the  law  to  be  aa  requested 
in  defendants'  declarations  of  law  numbered  1, 
2,  8  and  4.  (5)  The  judgment  is  erroneous  be- 
cause excessive,  and  contrary  to  the  law  and  the 
evidence." 

J.  L.  Minnie  and  N.  S.  Brown,  both  of  St. 
Louis,  and  H.  W.  Johnson,  of  Montgomery 
City,  for  appellants.  James  F.  Ball  and 
Claude  R.  Ball,  both  of  Montgomery  City,  for 
respondent.  W.  F.  Evans  and  E.  T.  Miller, 
both  of  St  Louis  (for  St  Louis  &  S.  F.  R. 
Co.),  J.  M.  Bryson  and  J.  W.  Jamison,  both  of 
St  Louis  (for  Missouri,  K.  &  T.  R.  Co.),  Bdw. 
J.  White,  J.  F.  Green,  and  Thos.  T.  Ralley, 
all  of  St  Louis  (for  Missouri  Pac.  Ry.  Co.), 
Clifford  B.  Allen,  of  St  Louis,  Thomas  B, 
Morrow,  of  Kansas  City,  Ernest  E.  Watson, 
of  St  Paul  Minn.,  W.  P.  Alden,  and  Henry 
L.  McCune,  of  Kansas  City,  amlcl  curia*. 

WOODSON,  J.  (after  stating  the  facta  as 
above).  I.  While  this  suit  Is  between  plain- 
tiff White  and  the  receivers  of  the  Wabash 
Railroad  Company,  yet  eminent  counsel  for 
numerous  other  roads  which  have  cases  pend- 
ing In  the  various  courts  of  this  state,  in- 
volving similar  questions  to  those  here  pre- 
sented, asked  and  were  granted  permission  to 
file  herein  briefs  amicus  curiae;  and  while 
we  have  read  and  carefully  considered  all  of 
them,  yet  we  are  not  permitted  to  dispose  of 
some  of  the  questions  therein  discussed,  be- 
cause they  are  not  Involved  in  this  case,  and 
there  are  others  discussed  which  are  sub- 
stantially the  same  as  those  presented  and 
discussed  by  counsel  in  this  case ;  consequent- 
ly  it  would  be  a  supererogation  of  labor  to 
expressly  notice  and  consider  all  of  them 
separately  in  this  opinion.  However,  we 
will  try  to  write  the  law  as  we  understand  it 
to  be,  as  gathered  from  all  of  the  briefs  in 
the  case,  which  show  great  learning  and 
much  industry  in  the  presentation  of  the 
propositions  involved. 

Counsel  for  defendants  ask  'that  the  judg- 
ment of  the  circuit  court  be  reversed  for  nu- 
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merous  reasons  assigned ;  the  first  of  which  Is: 
That  the  Maximum  Freight  Rate  Act  of  1907, 
of  this  state,  was  suspended  during  the  pen- 
dency of  the  injunction  suit  mentioned  In 
the  answer,  In  the  courts  of  the  United 
States,  and  therefore  the  alleged  damages 
suffered  by  the  plaintiff  are  damnum  absque 
Injuria,  because  they  directly  flowed  from  the 
legitimate  prosecution  to  the  Injunction  suit. 

For  the  purpose  of  clarity,  this  position  of 
counsel  should  be  considered  and  disposed  of 
under  three  separate  heads,  namely:  First, 
the  Intention  of  the  Legislature  regarding 
the  penalty  prescribed  by  said  act  for  its  vio- 
lation during  the  pendency  of  the  Injunction 
suit  mentioned  in  the  answer,  pending  In  the 
Circuit  Court  of  the  United  States  for  the 
Western  District  of  Missouri;  second,  the 
alleged  suspension  of  the  Maximum  Freight 
Rate  Act,  regarding  plaintiff's  right  to  re- 
cover the  excessive  freight  charges  paid  by 
him  to  the  defendants;  and,  third,  are  the 
actual  damages,  the  overcharges  paid  by 
plaintiff,  damnum  absque  injuria?  We  will 
dispose  of  these  three  propositions  In  the  or- 
der stated. 

[1]  Attending  the  first:  Was  said  penalty 
clause  of  said  act  suspended  during  the  pen- 
dency of  said  injunction  suit  In  said  United 
States  Circuit  Court?  In  support  of  the 
affirmative  of  this  lnterrogatoryi  counsel  have 
cited  us  to  the  following  cases:  State  ex  rel. 
v.  Railroad,  176  Mo.  687,  76  S.  W.  776,  68 
L.  R.  A.  761;  Young  v.  Railroad,  33  Mo.  609; 
Wlnsor  Coal  Co.  v.  Railroad  (O.  C.)  62  Fed. 
716;  State  v.  Railroad,  130  Minn.  144,  153 
N.  W.  320,  I*  R.  A.  1916B,  764;  Wadley 
Southern  Ry.  v.  Georgia,  235  U.  S.  651,  35 
Sup.  Ct  214,  59  L.  Ed.  405 ;  Coal  ft  Coke  Ry. 
v.  Conley,  67  W.  Va.  129,  67  S.  E.  613,  affirm- 
ed 230  U.  S.  622,  83  Sup.  Ct*985,  57  L.  Ed. 
1597. 

The  first  case  cited  has  no  application  to 
the  case  at  bar.  That  was  a  proceeding  by 
quo  warranto  brought  by  the  Attorney  Gener- 
al against  the  Atchison,  Topeka  &  Santa  F6 
Railway  Company  to  forfeit  its  charter  for 
an  alleged  violation  of  the  law,  in  charging 
shippers  of  grain  to  Kansas  City,  a  "recon- 
slgnment  charge" ;  that  is,  a  charge  made  by 
the  defendant  for  transferring  cars  of  grain 
from  its  tracks  to  the  tracks  of  other  com- 
panies. Upon  that  state  of  facts  the  court 
held,  and  properly  so,  that  said  charges  were 
not  Included  In  the  statutes  regulating  freight 
rates,  and  that  since  the  service  was  actually 
performed  by  the  defendant,  and  the  charges 
were  reasonable,  there  was  no  violation  of  the 
statute  or  the  common  law  of  the  state,  and 
for  that  reason,  among  others,  found  the  de-. 
fendant  not  guilty. 

The  second  case  cited  is  an  erroneous  cita- 
tion. 

In  the  case  of  Wlnsor  Coal  Co.  v.  Chicago 
ft  A.  Ry.  Co.  (O.  C.)  52  Fed.  716,  It  was  held 
by  Philips,  District  Judge,  that  the  triple 
damage  statute  of  1887  did  not  apply  where 


the  carrier  did  not  charge  a  rate  in  excess 
of  the  maximum  rate  established  by  the  Rail- 
road Commissioners,  or  the  maximum  rate 
permitted  by  the  statute  in  the  absence  of 
any  action  thereon  by  the  commissioners. 
That  ruling,  In  my  opinion,  was  correct, 
but  clearly  it  has  no  application  to  this  case. 

The  case  of  State  v.  Chicago,  M.  &  St  P. 
Ry.  Co.,  130  Minn.  144,  153  N.  W.  320,  li.  R.  A. 
1916B,  764,  was  a  criminal  prosecution  found- 
ed upon  an  indictment  for  the  violation  of 
the  Minnesota  statute  fixing  passenger  rates, 
and  prescribing  a  penalty  for  its  violation. 
Prior  to  the  institution  of  that  prosecution  an 
Injunction  suit,  similar  to  the  one  mentioned 
In  the  answer  in  the  case  at  bar,  was  brought 
in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Minnesota  enjoining  the  en- 
forcement of  the  passenger  rate  statute. 
Under  that  state  of  facts  the  Minnesota  court 
held  that  defendant  could  not  be  convicted  of 
a  felony  for  violating  the  statute  during  the 
pendency  of  the  injunction.  That  case,  in  my 
opinion,  was  properly  decided,  and  clearly 
supports  the  proposition  under  consideration. 
To  have  held  otherwise  would  have  been  a 
stroke  at  the  very  warp  and  woof  of  con- 
stitutional form  of  government,  and  if  that 
clause  of  the  statute  had  been  sustained,  the 
very  rock-ribbed  foundation  of  republican 
form  of  government  would  have  been  de- 
molished. It  not  only  violates  the  state  and 
federal  Constitutions,  but,  if  valid,  practically 
abolishes  them.  This  is  apparent  to  every 
one,  for  if  such  a  penal  statute  should  be 
upheld  under  the  circumstances,  then  the 
penalty  could  be  increased  to  such  a  degree 
that  no  one  would  dare  challenge  Its  constitu- 
tionality. In  other  words,  if  the  penalty  of 
such  a  statute  should  be  held  operative  dur- 
ing the  pendency  of  the  Injunction  suit,  then 
but  few,  perhaps,  would  be  bold  enough  to 
test  its  validity,  especially  In  a  doubtful  case ; 
but  fortunately  for  the  citizens  of  this  coun- 
try, both  the  state  and  the  federal  Constitu- 
tions provide  that: 

"Courts  of  justice  shall  be  open  to  every  per- 
son, and  certain  remedy  afforded  for  every  in- 
jury to  person,  property  or  character,"  etc.  Sec- 
tion 10,  art  2,  Constitution  of  Missouri,  1875. 

Section  2  of  article  4  of  the  Constitution 
of  the  United  States,  and  section  1  of  the 
Fourteenth  Amendment  thereof,  extend  the 
rights  guaranteed  by  the  Missouri  constitu- 
tional provision  mentioned,  to  all  citizens  of 
the  United  States.  Chambers  v.  Railway, 
207  U.  S.  142-148,  28  Sup.  Ct  34,  52  L.  Ed. 
143;  International  Text-Book  Co.  v.  Pigg,  217 
U.  S.  91,  30  Sup.  Ct  481,  54  I*  Ed.  678,  27 
L.  R.  A.  (N.  S.)  493,  18  Ann.  Cas.  1103.  The 
same  ruling  has  been  announced  by  this  court 
in  the  cases  of  International  Text-Book  Co.  v. 
Gillespie,  229  Mo.  897, 129  S.  W.  922;  British- 
American  Portland  Cement  Co.  v.  Citizens' 
Gas.  Co.  et  al.,  255  Mo.  1,  164  S.  W.  468,  Ann. 
Cas.  1915C,  151;  Gold  Issue  Mining  ft  Mill- 
ing Co.  v.  Pennsylvania  Fire  Ins.  Co.,  267 
Mo.  524, 184  &  W.  999,  loc.  dt  1017. 
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The  Supreme  Court  of  the  United  States  in 
the  case  of  International  Text-Book  Co.  v. 
Plgg,  supra,  held  that  a  statute  of  Kansas 
denying  the  right  of  a  foreign  corporation 
to  sue  in  the  courts  of  that  state  with- 
out first  taking  out  a  license  to  do  business 
therein  -was  unconstitutional,  null,  and  void, 
and  In  so  doing  used  this  language: 

"The  right  to  sue  and  defend  In  the  courts 
is  the  alternative  of  force.  In  an  organized  so- 
ciety it  is  the  right  conservative  of  all  other 
rights,  and  lies  at  the  foundation  of  orderly 
government  It  is  one  of  the  highest  and  most 
essential  privileges  of  citizenship,  and  mast  be 
allowed  by  each  state  to  the  citizens  of  all  other 
states  to  the  precise  extent  that  it  is  allowed 
to  its  own  citizens.  Equality  of  treatment  in 
this  respect  is  not  left  to  depend  upon  comity 
between  the  states,  but  is  granted  and  protect- 
ed by  the  federal  Constitution." 

In  the  discussion  of  similar  statutes  this 
court  In  the  cases  cited  followed  the  rule 
just  announced;  and  that  being  the  law, 
it  brushes  aside  all  statutes  making  it  neces- 
sary for  citizens  of  this  state  and  of  the 
United  States  to  first  procure  a  license  in 
order  to  exercise  their  constitutional  right 
to  sue  and  be  heard  in  the  courts  of  the 
country;  then  how  much  stronger  Is  the  rea- 
son for  holding  a  statute  unconstitutional 
which  makes  It  a  felony  for  a  person  to  chal- 
lenge the  constitutionality  of  a  statute,  which 
it  is  clatmed,  if  enforced,  would  confiscate  the 
property  of  the  contestant  or  take  It  without 
due  process  of  law,  as  was  claimed  in  the 
injunction  suit  mentioned,  also  in  the  Min- 
nesota injunction  suit?  To  deter  a  person 
from  asserting  his  constitutional  rights  in  a 
court  of  justice  by  prescribing  excessive  pen- 
alties, physical  force,  or  mental  restraint,  is 
for  all  practical  purposes  a  denial  to  him  of 
due  process  of  law;  he  can  only  have  the 
benefit  of  the  due  process  clause  of  the  con- 
stitution, by  going  into  court,  being  given  a 
hearing,  and  having  judgment  pronounced 
according  to  the  law  of  the  sovereignty ;  and 
if  for  any  good  reason  he  is  denied  that  right, 
then  he  has  not  had  his  day  in  court,  with- 
in the  meaning  of  the  state  and  federal  Con- 
stitutions. In  other  words,  the  court  of  this 
country  will  no  more  permit  a  partial  closing 
of  the  doors  of  courts  of  justice  to  litigants 
than  they  will  tolerate  a  complete  closing — 
the  fundamental  law  of  the  land  established 
the  court,  and  by  providing  that  they  should 
be  opened  to  all,  means  that  they  have  no 
doors  to  close  in  the  face  of  a  bona  fide 
litigant;  consequently  any  statute  which 
denies  or  trammels  the  right  of  a  person  to 
freely  present  his  lawful  rights  to  a  court  of 
justice  for  determination  must  yield  to  the 
superior  mandate  of  the  Constitution. 

A  case  perhaps  more  in  point  than  those 
cited  is  that  of  State  ex  rel.  v.  Johnston,  234 
Mo.  338,  137  S.  W.  595,  following  the  rule 
announced  In  the  case  of  Herndon  v.  Chicago, 
Rock  Island  &  Pacific  Ry.  Co.,  218  U.  S.  135, 
30  Sup.  Ct.  633,  54  L.  Ed.  970.  In  that  case 
the  Northern  Arkansas  Railway  Company,  a 
foreign  corporation,  duly  licensed  to  do  busi- 


ness in  this  state,  was  sued  by  a  citizen 
of  Missouri,  in  the  circuit  court  of  Newton 
county.  In  proper  time  and  in  due  form  the 
company  filed  a  petition  in  that  court  to  re- 
move the  cause  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Missouri,  on  the  ground  of  diversity  of  citi- 
zenship. Thereupon  proceedings  were  insti- 
tuted under  the  act  of  March  13,  1907,  to 
forfeit  the  license  of  said  company  to  do 
business  in  this  state,  which  in  effect  pro- 
vided that  if  any  foreign  corporation  licensed 
to  do  business  in  this  state  should  apply  for 
a  removal  of  a  suit  brought  in  any  court  of 
this  state  against  it,  etc.,  by  a  citizen  of  Mis- 
souri, should  thereby  forfeit  its  right  to  do 
business  herein.  Thereupon  the  state,  at  the 
relation  of  said  railroad  company,  applied  to 
this  court  for  writ  of  prohibition  to  prohibit 
the  circuit  court  of  Newton  county  and  the 
secretary  of  state  from  proceeding  further  in 
the  proceedings  brought  to  forfeit  the  license 
of  said  company.  A  temporary  writ  was  is- 
sued, and  upon  the  return  coming  in,  the 
cause  was  heard  upon  its  merits,  and  follow- 
ing the  cases  of  Western  Union  Telegraph 
Co.  v.  Kansas,  216  U.  S.  1,  80  Sup.  Ct  190. 
54  JL.  Ed.  355,  Pullman  Co.  v.  Kansas,  216  U. 
S.  56,  30  Sup.  Ct  232,  54  U  Ed.  378,  Ludwlg 
v.  Western  Union  Telegraph  Co.,  216  U.  S. 
146,  30  Sup.  Ct  280,  54  L.  Ed.  423,  Southern 
Railway  Co.  v.  Greene,  216  U.  S.  400,  30  Sup. 
Ct.  287,  54  L.  Ed.  536,  17  Ann.  Cas.  1247,  and 
Herndon  v.  Chicago,  Rock  Island  &  Pacific 
Ry.  Co.,  supra,  held  said  act  of  March  13, 
1007,  unconstitutional,  null,  and  void.  The 
real  ground  of  that  decision  was  that  the 
Legislature  of  this  state  had  no  power,  di- 
rectly or  indirectly,  to  prohibit  the  railroad 
company  from  exercising  its  right  under  the 
Constitution  of  the  United  States,  to  remove 
said  cause  from  the  circuit  court  of  Newton 
county  to  the  Circuit  Court  of  the  United 
States. 

If,  therefore,  the  company  had  the  constitu- 
tional right  to  remove  said  cause  to  the 
United  States  court,  as  all  of  said  cases  hold, 
then  that  right  could  not  be  abridged  or  pro- 
hibited by  a  statute  of  this  state  by  Imposing 
a  penalty  upon  it  for  attempting  a  removal. 

The  case  of  Wadley  Southern  Ry.  Co.  v. 
Georgia,  235  U.  S.  651,  35  Sup.  Ct  214,  59  I*. 
Ed.  405,  was  a  case  where  a  statute  of  the 
state  of  Georgia  empowered  the  Railroad 
Commission,  after  a  hearing,  to  make  an  or- 
der prohibiting  railroad  companies  from  de- 
manding freight  payment  in  advance  on  mer- 
chandise received  from  one  carrier,  while  it 
accepts  merchandise  of  the  same  character 
at  the  same  point  from  another  carrier  with- 
out such  payment  In  that  case  the  court 
held  that  the  order  was  not  so  arbitrary  and 
unreasonable  as  to  be  violative  of  the  due 
process  clause  of  the  Fourteenth  Amendment 
It  also  held  that  a  state  has  power  to  Im- 
pose penalties  sufiiclently  heavy  to ,  secure 
obedience  to  orders  of  public  utility  commis- 
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slons  after  they  have  been  found  lawful  or 
after  the  parties  affected  have  had  ample  op- 
portunity to  test  the  validity  of  administra- 
tive orders  and  fall  so  to  do;  and  that  a 
party  affected  by  a  statute  passed  without 
his  having  an  opportunity  to  be  heard  Is  en- 
titled to  a  safe  and  adequate  judicial  review 
of  the  legality  thereof.  It  Is  a  denial  of  due 
process  of  law  If  such  review  can  be  effected 
by  appeal  to  the  courts  only  at  the  risk  of 
having  to  pay  penalties  so  great  that  it  Is 
better  to  yield  to  orders  of  uncertain  legality 
than  to  ask  the  protection  of  the  law. 

In  the  case  of  Coal  ft  Coke  Ry.  Co.  v. 
Conley  &  Avis,  67  W.  Va.  129,  67  S.  a  613, 
the  court  In  discussing  a  similar  rate  statute 
held  It  Invalid,  as  Indicated  by  the  twenty- 
first,  twenty-second,  and  twenty-third  para- 
graphs of  the  syllabus,  which  are  as  follows: 

"21.  Constitutional  Law— Due  Prooeet  of 
Laxo — Railroad  Rate*.— Legislative  reduction  of 
such  charges  so  as  to  prevent  the  earning  of 
such  remuneration  amounts  to  a  taking  of  pri- 
vate property  for  public  use,  without  compen- 
sation to  the  owner  thereof,  and  a  rate  regulat- 
ing statute,  so  operating,  is  void,  in  so  far  as  it 
has  such  effect,  being  in  conflict  with  section 
10  of  article  3  of  the  Constitution  of  this  state 
and  the  Fourteenth  Amendment  to  the  Consti- 
tution of  the  United  States,  inhibiting  depriva- 
tion of  property  without  due  process  of  law, 
and  also  with  the  equality  clause  of  said  amend- 
ment 

"22.  Corporation*— Public  Service  Corpora- 
tion*— Rate  Regulating  Statute. — A  public  serv- 
ice corporation  is  entitled  to  a  judicial  inquiry 
as  to  whether,  in  point  of  fact,  a  rate-regulat- 
ing statute,  is  confiscatory,  and,  if  the  Legis- 
lature has  failed  to  prescribe  or  designate  a 
mode  of  determining  such  question,  the  party 
aggrieved  may  invoke  any  appropriate  remedy 
therefor  in  law  or  equity. 

"23.  Statutes— Partial  Inability— Bffeet.— If 
penalties  are  prescribed  in  such  a  statute  as  a 
sanction  for  the  due  enforcement  thereof,  and 
the  persons  and  corporations  affected  thereby  are 
not  expressly  or  impliedly  excepted  from  the 
operation  of  the  penal  clause,  pending  such 
judicial  inquiry,  and  the  penalties  are  so  heavy 
and  severe  as  to  expose  such  persons  and  cor- 
porations to  great  risk  of  loss  in  prosecuting 
such  inquiry,  the  entire  statute  is  void  on  its  face 
in  so  far  as  it  so  interferes,  unless  the  penal 
clause  is  separable  from  the  rate  prescribing 
clause,  in  which  case  the  former  only  is  void 
to  the  extent  aforesaid." 

The  latter  case  was  taken  to  the  Supreme 
Court  of  the  United  States  and  was  affirmed 
by  that  court  The  opinion  is  reported  In 
230  U.  S.  522,  33  Sup.  Ct.  085,  57  L.  Ed.  1507. 

By  a  careful  reading  it  will  be  seen  that 
all  of  the  cases  cited  by  counsel  for  defend- 
ants that  are  in  point  fully  support  the  con- 
tention that  the  penalty  clause  of  such  & 
statute  Is  suspended  dnrlng  the  pendency  of 
a  suit  to  test  the  constitutionality  of  the 
statute  of  which  the  penalty  is  designed  to 
enforce.  But  upon  principle  it  seems  to  me 
that  where  a  person  Is  in  good  faith  chal- 
lenging the  validity  of  a  statute,  the  penal 
clause  thereof,  whether  severe  or  lenient, 
should  be  suspended  pending  the  litigation 
brought  for  that  purpose.  In  my  opinion,  it 
was  never  the  intention  of  the  Legislature  to 
have  the  penalty  enforced  during  the  pend- 


ency of  the  suit,  but  concede  that  such  was 
its  design,  then,  in  my  opinion,  such  clause 
would  nevertheless,  under  the  constitutional 
provisions  mentioned,  be  suspended  during 
that  period.  I  am  therefore  of  the  opinion, 
based  upon  both  principle  and  authority,  that 
the  penal  section  of  the  rate  statute  was  sus- 
pended during  the  pendency  of  the  injunction 
suit  testing  the  constitutionality  of  said  act. 

[2]  Regarding  the  second  proposition  previ- 
ously mentioned,  namely,  was  the  rate  act 
itself  suspended  during  the  pendency  of  the 
injunction  suit  testing  the  constitutionality 
of  the  act  proper?  The  cases  heretofore  cit- 
ed and  considered  are  relied  upon  by  counsel 
for  defendants  in  support  of  their  insistence 
that  it  was  suspended,  and  therefore  they 
contend  that  there  was  no  overcharge  made 
against  or  collected  from  plaintiff  in  any  of 
the  shipments  mentioned  In  the  petition. 
After  a  careful  consideration  of  those  cases 
we  are  clearly  of  the  opinion  that  they  are 
not  authority  for  counsel's  position.  They 
were  leveled  at  the  penalty  statute,  and  not 
at  statutes  fixing  the  rates  of  freight  and 
passenger  charges  to  be  made  and  collected 
for  the  transportation  of  freight  and  passen- 
gers. 

In  fact  no  good  reason  has  been  assigned, 
or  authority  cited,  in  support  of  that  conten- 
tion. The  act  having  been  held  valid  by  the 
Supreme  Court  of  the  United  States,  In  the 
injunction  suit  mentioned  in  the  answer,  that 
seems  to  be  an  end  of  that  question.  I  know 
of  but  two  ways  to  suspend  or  repeal  a  stat- 
ute duly  enacted,  and  the  first  Is  by  an  act 
of  the  Legislature  expressed  or  Implied  In 
the  same  or  In  a  subsequently  enacted  stat- 
ute, and,  second,  by  the  courts  of  the  state, 
in  declaring  a  statute  Invalid  in  the  exercise 
of  their  Judicial  authority.  The  statutes 
now  under  consideration  have  never  been  sus- 
pended or  repealed  by  any  act  of  the  Legis- 
lature, nor  declared  by  any  court  to  have 
been  Inoperative  for  any  length  of  time,  ex- 
cept the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Missouri,  which 
held  the  entire  act  unconstitutional ;  but 
that  ruling  was  overruled  by  the  Supreme 
Court  of  the  United  States  when  the  case 
reached  there  on  a  writ  of  error,  thereby 
abrogating  the  judgment  of  the  lower  court 
ab  initio.  We  therefore  hold  that  the  act 
under  consideration  was  not  suspended  dur- 
ing the  pendency  of  the  injunction  mention- 
ed, except  as  to  the  roads,  excepted  by  the 
judgment  of  the  Supreme  Court  of  the  Unit- 
ed States  in  said  cause. 

[3]  The  third  position  mentioned  by  coun- 
sel for  defendant  Is  Untenable;  the  conten- 
tion being  that: 

"The  damages  (the  overcharges  made  and  col- 
lected from  plaintiff)  resulting  to  plaintiff  are 
damnum  absque  injuria,  because  they  directly 
flow  from  the  legitimate  prosecution  of  the  in- 
junction suit" 

In  support  of  that  contention  we  are  cited 
to  the  following  authorities:   Meysenburg  v. 
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Schlieper,  48  Mo.  426;  City  of  St  Louis  v. 
Gaslight  Co.,  82  Mo.  849;  State  ex  reL  v. 
Williams,  221  Mo.  227,  loc.  clt  264,  265,  120 
S.  W.  740;  Albers  Com.  Co.  v.  Spencer,  236 
Ma  628,  130  S.  W.  321,  Aon.  Cas.  1012B, 
705;  San  Jose,  etc.,  Co.  v.  Cutting,  133  CaL 
237,  66  Pac.  665 ;  Clay  Center  v.  Williamson, 
79  Kan.  485,  100  Pac.  59 ;  Russell  v.  Farley, 
105  U.  S.  loc.  clt.  445,  26  L.  Ed.  1060;  Mey- 
ers v.  Block,  120  U.  S.  206,  208,  7  Sup.  Ct 
525,  30  L.  Ed.  642;  Tullock  T.  Mulvane,  184 
U.  S.  497,  22  Sup.  Ct  372,  46  L.  Ed.  667; 
Missouri,  etc.,  By.  Co.  T.  Elliott  184  U.  S. 
630,  22  Sup.  Ct.  446,  46  L.  Ed.  673;  Hough- 
ton t.  Cortelyou,  208  U.  S.  149,  28  Sup.  Ct 
234,  52  L.  Ed.  432;  High  on  InJ.  (4th  Ed.) 
i  1663.  We  have  read  and  carefully  consid- 
ered these  cases,  and  after  due  deliberation 
are  of  the  opinion  that  none  of  them  are  in 
point  The  case  of  the  City  of  St  Louis  v. 
Gaslight  Co.,  supra,  is  a  fair  sample  of  the 
rule  announced  in  all  of  said  cases.  In  that 
case  the  facts  were  these: 

"The  city  of  St  Louis  instituted  a  suit  in  the 
circuit  court,  the  object  of  which  was  to  com- 
pel the  St.  Louis  Gaslight  Company  to  convey 
all  its  works  to  the  plaintiff,  to  obtain  an  ac- 
counting of  the  rents  and  profits  of  the  works 
and  property  subsequent  to  January  1,  1870, 
with  decree  of  payment  of  the  net  balance  there- 
of over  expenses,  and  an  order  enjoining  the 
company  from  any  further  prosecution  of  its 
business  and  for  the  appointment  of  a  receiver 
to  take  charge  of  the  works  and  carry  on  the 
business  until  the  further  order  of  the  court. 
No  temporary  injunction  was  asked  or  granted, 
and  for  that  reason  no  injunction  bond  or  stipu- 
lation by  the  plaintiff  to  pay  damages  conse- 
quent upon  a  dissolution  of  the  injunction  ap- 
pear in  the  case.  After  a  final  hearing  of  the 
case  upon  its  merits,  the  remedy  as  prayed  for 
by  plaintiff  was  granted,  and  the  property  was 
taken  from  the  control  of  the  company,  and  all 
further  prosecution  of  its  business  enjoined. 
Upon  appeal  to  the  St.  Louis  Court  of  Appeals, 
this  decree  was  affirmed,  from  which  action  of 
said  court  the  company  appealed  to  the  Supreme 
Court.  In  this  court  the  judgments  of  the  lower 
courts  were  reversed  and  the  cause  was  remand- 
ed, with  directions  to  the  circuit  court  to  enter 
a  rule  requiring  the  receiver  to  restore  to  the 
company  all  the  gasworks  and  property  held  by 
him  in  virtue  of  the  decree,  together  with  the 
profits  derived  therefrom,  and  to  report  his  ac- 
tion thereon  to  the  court,  and  upon  approval 
of  said  report  to  dismiss  the  bill.  City  of  St. 
Louis  ▼.  St  Louis  Gaslight  Co.,  70  Mo.  69. 
After  the  mandate  of  this  reversal  was  receiv- 
ed by  the  circuit  court  the  defendant  filed  a 
motion  with  the  view  of  having  it  carried  out 
In  this  motion  the  court  was  asked  to  ascertain 
and  assess  damages  suffered  by  defendant  by  rea- 
son of  the  injunction  before  dismissing  the  bill. 
The  damages  claimed  were  stated  in  the  bill  of 
particulars  as  resulting  from  the  reduction  in 
the  price  of  gas  during  the  litigation,  from  re- 
duction in  the  cost  of  lighting,  extinguishing 
and  cleaning  public  lamps,  from  expenditures 
incurred  by  the  receiver  and  from  attorney's 
fees,  aggregsting  in  all  the  sum  of  $549,475.23. 
Soon  after  the  filing  of  this  motion  the  court 
entered  a  final  decree  dissolving  the  injunction 
and  dismissing  the  cause  without  taking  any  no- 
tice of  that  part  of  the  motion  which  asked  for 
an  assessment  of  damages." 

The  chief  differentiation  of  that  case  from 
the  case  at  bar  is  this:  There,  every  cent  the 
dty  collected,  through  Its  receivers,  from  the  | 
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patrons  of  the  gas  company,  during  the  time 
the  injunction  was  in  force,  was  properly  ac- 
counted for  to  it  upon  the  dissolution  of  the 
injunction  and  the  city  did  not  return  a 
penny  of  the  company's  money ;  whereas.  In 
the  case  at  bar  the  defendants,  upon  the  dis- 
solution of  the  Injunction,  issued  by  the  Cir- 
cuit Court  of  the  United  States,  have  not  re- 
funded to  plaintiff  any  of  the  money  it  col- 
lected from  him  during  the  pendency  of  the 
injunction,  which  was  in  violation  of  the 
rate  act  mentioned.  The  other  damages  the 
gas  company  complained  of  were  of  the  char- 
acter that  naturally  flow  from  the  institu- 
tion and  prosecution  of  any  ordinary  suit 
which  cannot  be  recovered  except  as  may  be 
expressly  provided  by  law,  or  In  a  suit  tor 
malicious  prosecution,  where  It  Is  shown  the 
suit  was  not  brought  in  good  faith.  Clearly 
that  case  has  no  application  to  the  case  at 
bar;  nor  are  any  of  the  others  cited  ap- 
plicable. 

The  only  case  cited,  or  that  we  have  been 
able  to  find,  which  Is  directly  In  point  is 
that  of  Love  v.  North  American  Co.  et  ah, 
229  Fed.  103,  143  C.  C.  A.  379,  decided  by 
the  United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  In  that  case  the  Cor- 
poration Commission,  under  an  Arkansas 
statute,  fixed  certain  freight  rates  to  be 
charged  by  railroads  for  the  transportation 
of  freight  in  that  state ;  from  the  order  fix- 
ing said  rates  the  Frisco  Railway  Company 
appealed  to  the  Supreme  Court,  and  gave 
the  supersedeas  bond  conditioned  for  the  re- 
funding of  all  charges  collected  above  the 
rate  so  fixed,  pending  the  appeal.  If  affirm- 
ed by  the  Supreme  Court  For  the  purposes 
of  this  case  the  order  of  the  commission 
was  affirmed,  and  the  railroad  company  col- 
lected freight  charges  in  excess  of  the  rates 
fixed  by  said  order.  In  the  meantime  the 
road  had  gone  into  the  hands  of  receivers 
appointed  by  the  United  States  Circuit  Court 
for  the  District  of  Arkansas.  In  due  time, 
the  shippers  of  freight  over  that  road,  dur- 
ing the  pendency  of  said  appeal,  the  period 
the  excessive  rates  had  been  charged  and 
collected,  presented  their  claims  to  the  re- 
ceivers for  allowance  as  preferred  claims 
against  the  road. 

Without  stopping  to  notice  the  ruling  of 
the  Circuit  Court,  the  Court  of  Appeals,  In 
ruling  in  favor  of  the  shippers,  used  this 
language: 

"The  question  now  might  be  properly  asked: 
To  whom  do  the  excessive  charges  received  by 
the  Frisco  Company  for  the  transportation  of 
freight  belong?  They  certainly  do  not  belong 
to  the  general  creditors  of  the  Frisco  Com- 
pany, nor  to  the  bondholders,  nor  to  the  Frisco 
Company  itself.  Without  question  they  belong 
to  the  shippers.  We  must  not  be  deceived  as 
to  the  status  of  this  claim,  nor  allow  the  bond, 
or  the  fact  that  the  claim  is  presented  by  the 
Corporation  Commission  to  blind  us  to  the  fact 
that  the  claim  is  one  due  to  the  shippers  for 
excessive  charges  paid  by  them  to  the  Frisco 
Company  for  transportation  of  freight  The 
shippers  not  only  paid  the  lawful  charge,  but 
they  did  more— they  paid  an  excessive  charge. 
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That  payment  was  an  Illegal  exaction,  and  as 
against  the  railroad  company  and  volunteers 
like  the  receivers  the  money  belonged  to  the 
shippers  after  the  payment  of  the  same,  as 
before.    •    •  •» 

After  a  careful  consideration  of  that  case, 
we  are  satisfied  with  the  reasoning  and  the 
conclusions  reached  by  the  court 

The  rate  statutes  here  under  consideration 
are  valid,  as  held  by  the  Supreme  Court  of 
the  United  States,  and  therefore  the  exces- 
sive charges  collected  from  plaintiff  were 
unlawfully  collected.  So  the  question  nat- 
urally arises,  as  asked  by  said  Circuit  Court 
of  Appeals,  To  whom  do  the  excessive  charg- 
es collected  by  the  Wabash  Company  from 
the  plaintiff  for  the  transportation  of  his 
freight  belong?  They  do  not  belong  to  the 
general  creditors  of  the  Wabash  Company, 
nor  to  the  bondholders,  nor  to  the  Wabash 
Company,  Itself.  Unquestionably  they  be- 
long to  the  plaintiff  in  this  case.  It  must 
therefore  follow  that  the  judgment  of  the 
circuit  court,  in  so  far  as  those  collections 
are  concerned,  Is  correct;  without  it  is  re- 
versed for  some  other  reason  assigned  by 
counsel  for  defendants. 

[4]  IL  Counsel  for  defendants  finally  in- 
sist that  the  judgment  of  the  circuit  court 
must  be  reversed  for  the  following  reason: 

"The  court's  finding  of  fact  in  each  count  of 
the  petition  is  contrary  to  the  law  and  the  evi- 
dence, and  the  judgment  based  thereon  is  exces- 
sive, because  the  court  erroneously  failed  to  al- 
low each  of  the  two  carriers  [the  defendant  com- 
pany and  the  Terminal  Railway  Company,  to 
which  defendant  delivered  the  cars  of  freight, 
for  transportation  and  delivery  to  the  consignee], 
hauling  the  shipments,  its  maximum  charges,  as 
provided  by  the  Maximum  Freight  Rate  Act. 

It  should  be  remembered  that  the  con- 
signees of  the  live  stock  shipped  by  plaintiff 
were  not  located  upon  the  line  of  the  defend- 
ants' road,  but  about  a  mile  and  a  half  be- 
yond its  terminus,  on  the  line  of  the  St 
Louis  Terminal  Railway  Company,  and  that 
the  latter  company  transported  said  stock  to 
the  various  consignees,  for  a  consideration 
charged  and  paid  by  the  defendant  com- 
pany, and  by  the  latter  charged  to  and  col- 
lected from  the  plaintiff.  Under  that  state 
of  facts  this  insistence  of  counsel  is  a  moot 
question,  for  the  reason  that  the  terminal 
company  never  made  nor  collected  of  the 
defendants  the  charges  now  made  for  it  by 
them.  It  charged  $3  per  car  for  the  services 
It  performed  for  the  plaintiff,  and  he  has 
fully  paid  those  charges,  and  the  defendants 
have  no  legal  right  at  this  late  day  to  sur- 
charge plaintiff's  account  with  the  item  now 
claimed  by  them. 

This  view  of  the  case  also  relieves  us  of 
the  duty  of  deciding  whether  or  not  under 
the  facts  of  this  case  the  continuous  mile- 
age provision  of  section  3421,  R.  S.  1909, 
is  in  conflict  with  the  preceding  parts  of  the 
section  fixing  reasonable  rates  to  be  charg- 
ed, as  contended  for  by  counsel  for  defend- 
ants. 


For  the  reasons  stated,  the  judgment  Is 
reversed  and  the  cause  remanded,  with  di- 
rections to  the  circuit  court  to  enter  judg- 
ment for  the  plaintiff  for  the  actual  exces- 
sive charges  made  and  collected  from  plain- 
tiff, less  the  sum  the  defendants  paid  the 
terminal  company  for  delivering  the  cars  to 
the  consignee  oC  the  live  stock  shipped. 

All  concur;  BOND,  J.,  in  a  separate  opin- 
ion. 

BOND,  J.  I  concur  only  in  the  result 
reached  In  the  majority  opinion.  The  rea- 
sons for  my  concurrence  are  that  when  the 
suit  of  the  state  against  the  Chicago  &  Alton 
Railroad  was  held,  by  a  divided  court  not 
to  be  maintainable  (266  Mo.  646,  178  S.  W. 
129,  L.  R.  A.  1916C,  309),  the  points  were 
pressed  In  argument  that  no  recovery  could 
be  had  by  any  shipper  for  charges  exceed- 
ing the  maximum  rate  fixed  by  the  statute 
for  the  carriage  of  freight  pending  an  in- 
junction suit  brought  in  the  federal  court  to 
restrain  the  enforcement  of  that  statute,  and 
that  In  any  event  the  amount  fixed  In  the 
Injunction  bond  given  in  the  federal  court 
was  the  limit  of  liability  on  the  part  of  the 
carriers.  I  dissented  to  the  conclusion  reach- 
ed in  the  majority  opinion  in  that  case,  and 
in  the  course  of  my  dissenting  opinion  I 
discussed,  in  extenso,  the  law  applicable  to 
those  two  questions.  265  Mo.  loc  cit  705, 
178  S.  W.  129,  L.  R.  A  19160,  309,  par.  3  of 
my  dissenting  opinion.  What  was  said  at  the 
beginning  of  that  paragraph  and  ending  on 
page  709  expresses  fully  the  legal  reasons 
why  the  state  or  any  other  shipper  might 
recover  the  excessive  rates  charged  by  a  car- 
rier disobeying  the  statute  during  the  pen- 
dency of  a  federal  Injunction,  and  why  such 
recovery  could,  neither  In  law  or  logic,  be 
limited  to  the  amount  of  the  bond  given 
for  the  obtention  of  the  injunction.  It  is 
unnecessary  to  republish  what  is  there  said. 
But  for  the  reasons  there  given  I  concur  In 
so  much  of  the  conclusion  of  the  present 
majority  opinion  as  affirms  the  right  of  the 
shipper  to  recover  any  overcharge  exacted 
from  him  by  a  carrier  during  the  temporary 
existence  of  the  federal  Injunction. 


W.  T.  RAWLEIGH  CO.  v.  GRIGG  et  aL 
(No.  1806.) 

(Springfield  Court  of  Appeals.    Missouri.  Feb. 
7,  1917.) 

1.  Pleading  «J=>433(5)— Objection  —  Suffi- 
ciency of  Complaint— Afteb  Verdict. 

Objection  to  sufficiency  of  petition  to  state 
a  cause  of  action  may  be  raised  even  after  ver- 
dict. 

[Ed.  Note.— For  other  oases,  see  Pleading, 
Cent.  Dig.  §§  1459,  1469-1471,  1476;  Dec.  Dig. 
«=>433(5).] 

2.  Pleading  «J=428(6)— Construction— Ob- 
jections Raised  at  Trial. 

The  objection,  made  at  the  trial  and  after 
answer  filed,  to  introduction  of  evidence  because 
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the  petition  fails  to  state  a  cause  of  action,  will 
be  considered  the  same  as  if  raised  after  verdict, 
and  the  petition  given  the  same  favorable  con- 
struction as  if  no  objection  to  its  sufficiency  had 
been  made  till  after  trial. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Di«.  «=>428(6) ;  Trial,  Gent.  Dig.  8  219.] 

3.  Cobpobations  <s=>505  —  Civil  Action  — 
Pleading — Cobpobate  Name. 

A  contract  with  a  corporation,  which  subse- 
quently changes  its  name,  may  be  sued  on  in  the 
new  name  of  the  corporation,  since  the  identity 
of  the  corporation  is  not  changed. 

[Eld.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  g§  1953-1957,  1975;  Dec  Dig.  <S= 
505.] 

4.  Corporations  <8=»513(1)  —  Civil  Action  — 
Pleading— Cobpobate  Name. 

Where  a  contract  sued  on  by  a  corporation 
was  made  with  it  before  its  name  was  changed, 
it  is  sufficient  for  it  to  allege  no  more  than  that 
it  entered  into  the  contract  by  its  former  corpo- 
rate name,  even  though  the  contract  be  one  of 
guaranty. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  f  2024;  Dec  Dig.  «J=>513(1).] 

5.  Corporations  <S=»47— Change  or  Nave. 

A  change  of  corporate  name  does  not  make 
a  new  corporation,  bat  only  gives  the  corpora- 
tion a  new  name. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §S  134,  135;  Dec  Dig.  <S=»47.] 

Appeal  from  Circuit  Court,  Lawrence 
County;  Carr  McNatt,  Judge. 

Action  by  the  W.  T.  Rawleigh  Company 
against  J.  K.  Grigg  and  others.  From  Judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
versed and  remanded. 

William  R.  Skinner  and  Robert  Stemmons, 
both  of  Mt  Vernon,  for  appellant.  Charles 
L.  Henson,  of  Mt  Vernon,  for  respondents. 

STURGIS,  J.  [1,  2]  This  case  is  here  on 
appeal  from  the  judgment  of  the  trial  court 
sustaining  an  objection,  made  at  the  trial 
and  after  answer  was  filed,  to  the  introduc- 
tion of  any  evidence  under  the  petition  on 
the  ground  that  such  petition  fails  to  state 
facts  constituting-  any  cause  of  action  in 
favor  of  plaintiff.  Our  courts  have  never 
looked  with  favor  on  this  method  of  testing 
the  sufficiency  of  the  petition,  but  as  the 
question  raised  is  one  that  can  be  raised 
even  after  verdict,  we  will  consider  It  from 
that  standpoint,  giving  the  petition  the  same 
favorable  construction  which  we  would  give 
bad  no  objection  to  its  sufficiency  been  made 
till  after  the  trial.  Weaver  v.  Harlan,  48 
Mo.  App.  319;  Spurlock  v.  Railroad,  93  Mo. 
530,  6  S.  W.  349. 

The  petition,  so  far  as  necessary  to  notice, 
Is  as  follows: 

"The  W.  T.  Rawleigh  Company,  formerly  the 
W.  T.  Rawleigh  Medical  Company,  the  plaintiff 
herein,  states  that  it  is,  and  was  at  all  times 
hereinafter  mentioned,  a  corporation,  duly  or- 
ganized and  existing  under  and  by  virtue  of  the 
laws  of  Illinois,  and  is  engaged  in  interstate 
commerce,  and  is  capable  of  suing  and  liable  to 
be  sued  as  such  in  this  state.  Plaintiff  for  its 
cause  of  action  states  that  on  the  2d  day  of 
October,  1913,  under  its  then  corporate  name 


of  the  W.  T.  Rawleigh  Medical  Company,  it 
contracted  and  agreed,  in  writing,  with  one 
James  T.  Reeves,  at  Freeport,  I1L,  which  con- 
tract was  accepted  by  the  company  on  the  8th 
day  of  November,  1913,  to  sell  and  ship  to  him 
from  its  warehouse  in  Freeport,  111.,  certain 
goods,  wares  and  merchandise,  on  credit;  that 
pursuant  to  and  in  conformity  with  said  written 
contract  and  agreement  plaintiff  sold,  at  Free- 
port  111. i  certain  goods,  wares  and  merchandise 
of  the  value  of  $571.55,  and  delivered  the  same 
to  the  said  James  T.  Reeves.  •  •  •  Plaintiff 
further  states  that  at  the  same  time  and  con- 
temporaneously with  the  execution  of  the  above- 
mentioned  agreement  in  consideration  that  plain- 
tiff should  extend  its  credit  and  sell  the  goods 
aforesaid,  defendants  promised  in  writing  and 
signed  a  written  guaranty  to  be  answerable  for 
the  goods  so  sold  and  delivered  to  the  said  James 
T.  Reeves,  a  verified  copy  of  which  said  writing, 
as  well  as  the  written  agreement  between  plain- 
tiff and  James  T..  Reeves,  is  herewith  filed  and 
made  a  part  hereof  and  marked  Exhibit  B." 

Plaintiff  then  alleges  that  said  goods  were 
sold  on  the  faith  of  defendants'  guaranty, 
and  that  said  Reeves  has  failed  and  refused 
to  pay  for  same.  Judgment  is  therefore  ask- 
ed against  the  defendant  guarantors. 

The  specific  objection  made  to  this  peti- 
tion Is  that  the  contract  of  guaranty  sued 
on  was  made  to  and  in  favor  of  the  W.  T. 
Rawleigh  Medical  Company,  and  not  to  the 
plaintiff,  and  that  there  Is  no  allegation  of 
sufficient  facts  to  show  any  assignment  of 
same  to  plaintiff  or  "allegation  of  any  pro- 
ceeding for  the  change  of  name  of  the  W.  T. 
Rawleigh  Medical  to  the  W.  T.  Rawleigh 
Company." 

An  analysis  and  fair  interpretation  of  the 
allegations  of  the  petition  show  that  it  alleg- 
es that  the  plaintiff,  now  the  W.  T.  Raw- 
leigh Company,  though  formerly  having  the 
name  of  the  W.  T.  Rawleigh  Medical  Com- 
pany, is  and  was  at  all  the  times  mentioned 
therein  a  (one)  corporation;  that  on  October 
2,  1913,  plaintiff,  the  W.  T.  Rawleigh  Com- 
pany, under  its  then  corporate  name  of  the 
W.  T.  Rawleigh  Medical  Company,  contract- 
ed with  Reeves  for  the  sale  of  goods  to  him, 
and  that  defendants  then  made  a  contract 
of  guaranty  to  and  with  plaintiff  under  its 
then  name  of  the  W.  T.  Rawleigh  Medical 
Company.  And  we  think  it  is  the  fair,  if  not 
necessary,  Inference  from  the  allegations 
that  there  has  been  but  one  corporation  at 
all  times  which  is  now  the  W.  T.  Rawleigh 
Company,  but  formerly,  and  at  the  time  the 
contract  of  guaranty  sued  on  was  made  had 
the  name  of  the  W.  T.  Rawleigh  Medical 
Company;  that  there  has  been  a  change  of 
the  name,  but  not  of  the  Identity  of  the  cor- 
poration. 

[I]  If  the  plaintiff  is  one  and  the  same  cor- 
poration as  that  with  which  the  defendants 
made  the  contract  of  guaranty,  then  it  has 
the  right  to  sue  thereon.  The  contract  of 
guaranty,  as  with  any  other  obligation,  was 
made  to  and  for  the  benefit  of  the  corpora- 
tion and  not  the  mere  name,  and  whether 
such  corporation  retained  its  then  name  or 
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took  a  new  one  would  make  no  difference.  S 
Thompson  on  Corporations,  §  3191,  says: 

"The  fact  that  a  corporation  changes  it  name 
does  not  affect  its  identity,  neither  does  it  re- 
lease it  from  the  obligation  to  pay  its  debts,  nor 

Srevent  it  from  recovering  on  contracts  or  prom- 
les  made  to  it  in  its  former  name.  Generally 
a  change  of  name  has  no  effect  whatever  upon 
either  the  existence  or  identity  of  a  corporation, 
or  any  right  flowing  to  or  from  it  Where  the 
name  has  been  lawfnlly  changed,  unless  other- 
wise provided,  the  corporation  should  sue  in  itB 
new  name.  A  change  of  the  corporate  name  af- 
fects neither  its  identity  nor  its  rights,  and  nei- 
ther lessens  nor  adds  to  its  obligations.  A  con- 
tract entered  into  with  a  corporation  which  sub- 
sequently changed  its  name  may  be  sued  upon  in 
the  new  name  of  the  corporation ;  and  the  com- 
plaint and  summons  may  be  amended  by  insert- 
ing the  new  name." 

10  Cyc.  156  states  the  law  thus: 

"With  reference  to  the  effect  of  changing  the 
corporate  name  it  may  be  said  that  it  has  no 
effect  whatever,  in  theory  of  law,  upon  the  iden- 
tity of  the  corporation,  although  it  may  hare 
the  effect  of  inducing  additional  averments  in 
pleading  in  particular  cases.  The  corporation 
continues  as  before  responsible  for  all  debts 
which  it  has  previously  contracted.  Subscrip- 
tions to  stock  are  not  invalidated,  and  it  may 
sue  and  recover  upon  such  contracts  by  its  new 
name.  If  the  change  of  name  takes  place  pend- 
ing a  suit,  it  has  no  effect  on  the  rights  of  the 
plaintiff." 

See  Dean  v.  La.  Motte  Lead  Co.,  00  Mo. 
623,  526. 

[4]  We  are  dealing  only  with  the  question 
of  pleading,  and  where  there  has  been  a 
change  of  the  name  of  a  corporation,  the  cor- 
poration should  sue  by  its  present  name,  and 
when  the  contract  sued  on  was  made  with 
the  corporation  before  the  name  was  chang- 
ed, it  is  sufficient  to  allege  no  more  than 
that  the  plaintiff  entered  Into  the  contract  by 
Its  former  corporate  name.  Thus  8  Thomp- 
son on  Corporations,  §  3151,  says: 

"The  only  effect  of  the  change  of  name  is  in 
the  matter  of  pleading.  In  such  cases  it  is  nec- 
essary to  aver  that  the  corporation,  whether 
plaintiff  or  defendant,  entered  into  the  contract 
by  its  former  name." 

The  case  of  Ready  and  Banks  v.  Mayor  et 
al.,  of  City  of  Tuscaloosa,  6  Ala.  627,  was, 
like  this  one,  a  suit  on  a  guaranty  contract 
made  with  a  corporation  whose  name  was 
subsequently  changed,  and  the  court  held 
that  when  the  name  of  a  corporation  Is 
changed  it  may  sue  In  Its  new  name  to  en- 
force Its  former  contracts,  averring  that  they 
were  made  with  it  by  Its  former  designation. 
It  was  there  distinctly  held  that  a  petition 
was  sufficient  in  which  plaintiff  alleged  that 
the  contract  or  bond  of  guaranty  was  made 
to  it  by  its  former  corporate  name.  Such 
was  the  ruling  in  New  fork  African  Society 
for  Mutual  Relief  v.  Varlck  et  al.,  13  Johns. 
(N.  Y.)  38,  and  In  Medway  Cotton  Manufac- 
tory v.  Adams  et  al.,  10  Mass.  360.  In  the 
present  case  the  plaintiff  alleges  that  It  Is 
and  was  a  corporation  at  all  times  mention- 
ed, though  formerly  having  the  name  of  the 
W.  T.  Rawlelgh  Medical  Company,  and  that 
while  It  had  such  former  name  it  contracted 


to  sell  the  goods,  and  defendants  entered 
into  this  contract  of  guaranty  with  plaintiff 
by  Its  said  former  name,  and  this,  we  think, 
Is,  under  the  authorities,  a  sufficient  plead- 
ing. 

[6]  We  are  cited  to  the  case  of  Crane  Co. 
v.  Specht,  39  Neb.  123,  57  N.  W.  1015,  42 
Am.  St  Rep.  562,  as  holding  that  a  corpora- 
tion taking  a  contract  of  guaranty  for  the 
payment  of  goods  to  be  sold  and  thereafter 
changing  its  corporate  name  cannot  hold  the 
guarantor  for  goods  sold  by  the  new  corpora- 
tion. This  Is  carrying  the  doctrine  that  con- 
tracts of  guaranty  will  be  strictly  construed 
to  the  extreme  limit  and  appears  to  over- 
look the  fact  that  a  change  of  name  does  not 
make  a  new  corporation,  but  only  gives  it  a 
new  name.  This  last  case  is  cited  with  ap- 
proval In  Lester  Piano  Co.  v.  Romney,  41 
Utah,  436,  126  Pac.  325;  but  this  case  is  bas- 
ed on  the  holding  that  there  was  a  change 
in  the  corporation  Itself.  A  contrary  doc- 
trine and  one  more  consonant  with  reason  Is 
held  in  the  Alabama  case,  supra,  and  in 
Philadelphia,  etc.,  Co.  v.  Daube  (C.  C.)  71 
Fed.  583;  City  National  Bank  v.  Phelps,  97 
N.  T.  44,  49  Am.  Rep.  513 ;  People  v.  Backus, 
117  N.  T.  196,  22  N.  B.  759.  See,  also,  note 
to  Lyon  v.  Plum,  14  L.  R.  A.  (N.  S.)  1231, 
1233.  As  the  present  case  went  off  on  the 
question  of  pleading  It  Is  not  shown  whether 
the  goods  now  in  question  were  in  fact  sold 
before  or  after  the  change  of  the  corporate 
name.  As  this  question  will  likely  arise  on 
the  new  trial,  we  have  thought  best  to  dis- 
pose of  it  at  this  time. 

We  may  also  say  that  we  are  at  a  loss  to 
know  why  plaintiff,  especially  when  Informed 
by  the  court  that  In  Its  judgment  the  allega- 
tions of  the  petition  were  (too  meager  and  \ 
indefinite  to  state  a  cause  of  action  in  Its  fa- 
vor, did  not  follow  the  rule  of  "Safety  First" 
and  by  amendment  state  clearly  rather  than 
by  Intendment  that  prior  to  a  certain  date 
the  plaintiff  existed  under  the  corporate 
name  of  the  W.  T.  Rawlelgh  Medical  Com- 
pany, and  that  on  or  about  such  date  it 
changed  its  corporate  name  to  that  of  the  W. 
T.  Rawlelgh  Company,  etc.  By  so  doing  a 
useless  appeal  might  have  been  avoided. 

As  It  Is,  the  cause  must  be  reversed  and 
remanded. 

COX,  P.  J.,  and  FARRINGTON,  J.,  concur. 


McDANIEL  MILLING  CO.  v.  MISSOURI 
PAC.  RT.  CO.   (No.  1908.) 

(Springfield  Court  of  Appeals.  Missouri.  Feb. 
7,  1917.    Rehearing  Denied 
Feb.  15, 1917.) 

1.  Carriers  «=>117,  150  —  Goods  —  Duty  to 
Furnish  Suitable  Cabs. 
A  common  carrier  must  furnish  safe  and 
suitable  vehicles  for  transporting  goods  which 
it  receives  for  that  purpose,  and  this  duty  can- 
not be  imposed  by  it  on  a  shipper,  nor  can  it 
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by  contract,  exempt  itself  from  its  negligence  in 
performance  of  that  duty; 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  508-516,  654-659 ;  Dec.  Dig.  <&=» 
117,  150J 

2.  Cabbie rs  ®=>117— Goods— Assumption  bt 
Shipper  of  Risk  of  Defective  Cab.' 
A  common  carrier  is  not  relieved  from  its 
liability  for  furnishing  defective  cars  for  trans- 
porting goods,  unless  the  shipper  himself  selects 
the  car,  knowing  the  defect  and  danger,  and 
there  are  other  cars  free  from  defects  reasonably 
available  for  the  same  purpose. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  508-516;  Dec  Dig.  «=»117.] 

Appeal  from  Circuit  Court,  Jasper  County; 
D.  E.  Blair,  Judge. 

Action  by  the  McDanlel  Milling  Company 
against  the  Missouri  Pacific  Railway  Com- 
pany. From  Judgment  for  plaintiff,  defend- 
ant appeals.  Modified,  affirmed,  and  ren- 
dered. 

Jas.  F.  Green,  of  St  Louis,  and  A.  E.  Spen- 
cer, of  Joplln,  for  appellant  Gray  &  Gray, 
of  Carthage,  for  respondent 

STURGIS,  J.  The  plaintiff  shipped  over 
defendant's  railroad  a  carload  of  corn  meal 
and  chops  from  its  mill  at  Carthage,  Missou- 
ri, to  a  point  in  Texas.  It  is  conceded  that 
same  was  damaged  In  transit  by  reason  of 
the  car  leaking  at  the  roof  and  ends.  Plain- 
tiff sued  and  recovered  for  this  damage  on 
the  ground  of  defendant's  negligence  in  fail- 
ing to  furnish  a  safe  and  suitable  car  for 
making  such  shipment 

The  plaintiff's  mill  is  not  located  on  defend- 
ant's line  of  railroad,  but  is  located  on  the 
Frisco  Railroad,  which  crosses  defendant's 
railroad  at  Carthage,  and  defendant's  sole 
defense  is  based  on  the  alleged  ground  that 
the  car  in  question  was  loaded  and  sealed 
by  plaintiff  at  its  mill  and  delivered  to  de- 
fendant for  shipment  by  the  Frisco  Railroad 
without  giving  defendant  any  opportunity  to 
Inspect  or  examine  the  same,  and  that  such 
car  was  not  furnished  by  defendant  to  plain- 
tiff for  the  purpose  of  making  this  shipment 
The  defendant's  contention  here  is  that  by 
reason  of  the  manner  in  which  plaintiff  se- 
lected and  loaded  this  car  it  assumed  the  risk 
of  damage  in  transit  and  asks  that  the  Judg- 
ment be  reversed.  The  question  pressed  for 
our  consideration  is  that,  viewing  the  evi- 
dence in  the  light  most  favorable  to  plaintiff, 
it  cannot  recover. 

To  this  we  do  not  agree.  Plaintiff's  mill 
was  located  only  a  short  distance  from  de- 
fendant's line  of  railroad,  and  there  was  a 
connecting  switch  and  track  between  same. 
The  usual  course  of  business  was  that  the 
cars  in  .which  grain  was  shipped  to  plaintiff 
over  defendant's  railroad  were  by  defendant 
set  in  on  this  connecting  track,  and  engines 
of  the  Frisco  Railroad  moved  same  to  the 
switch  tracks  at  plaintiff's  mill  to  be  un- 
loaded. These  cars,  or  many  of  them,  were 
then  reloaded  with  mill  products  and  by  Fris- 


co engines  set  on  the  connecting  track  and 
were  then  taken  charge  of  by  defendant  for 
shipment  to  the  designated  points.  The  bills 
of  lading  were  issued  by  defendant  for  both 
the  Incoming  and  outgoing  cars.  Defendant 
paid  the  Frisco  Railroad  the  switching  charg- 
es for  transferring  these  cars  from  the  con- 
necting track  to  plaintiff's  mill  and  vice  ver- 
sa. The  Frisco  Railroad  bad  nothing  to  do 
with  these  cars  except  to  switch  the  same  to 
and  from  plaintiffs  mill.  The  transaction 
in  question  belonged  to  the  class  of  business 
known  as  "milling  in  transit"  by  which,  as 
we  understand,  grain  is  shipped  to  plain  tiff  a 
mill  over  defendant's  road,  unloaded  and 
ground,  and  then  the  mill  products  reload- 
ed and  snipped  to  any  destination  on  a 
through  freight  rate  from  point  of  origin  to 
point  of  destination,  the  same  as  though  no 
stop  had  been  made  for  milling  and  no  change 
thereby  made  in  the  commodity.  In  such 
transactions  it  is  not  required,  In  order  to 
get  the  benefit  of  the  through  rate,  to  ship  out 
the  milled  products  In  the  same  car  as  that 
used  to  ship  In  the  grain  milled  to  make  the 
same;  the  Incoming  and  outgoing  tonnage 
being  kept  equal.  The  particular  car  in  ques- 
tion was  furnished  by  defendant  for  ship- 
ping wheat  to  plaintiff  from  a  small  station 
some  12  or  15  miles  from  Carthage.  The  car 
of  wheat  was  set  in  on  the  connecting  track 
and  then  switched  by  Frisco  engine  to  plain- 
tiffs mill  and  unloaded.  In  a  day  or  two 
thereafter,  plaintiff  loaded  the  same  car  with 
corn  meal  and  chops  for  shipment  to  Texas, 
and  the  Frisco  engine  set  same  on  the  con- 
necting track.  Defendant  then  Issued  its 
bill  of  lading,  collected  the  freight  charges, 
and  transported  the  car  to  its  Texas  desti- 
nation. Plaintiff,  as  stated,  paid  the  Frisco 
Railroad  for  the  switching  charges,  and  it 
will  be  seen  that  the  fact  that  this  or  any 
similar  car  passed  over  a  fraction  of  a  mile 
of  another  railroad's  tracks  to  reach  plain- 
tiffs mill,  and  was  there  unloaded  and  re- 
loaded, Is  of  no  Importance  whatever,  and 
the  case  is  in  no  wise  different  than  If  plain- 
tiffs mill  had  been  located  on  a  switch  track 
constituting  a  port  of  defendant's  road  and 
wholly  under  its  control.  The  defendant 
knew  that  the  Frisco  merely  moved  these 
cars  as  a  switching  proposition  paid  for  by 
it  and  for  its  benefit  and  accommodation,  and 
that  the  Frisco  Railroad  did  not  inspect  such 
cars  or  assume  any  responsibility  for  defects 
therein.  We  need  not  therefore,  take  any 
further  note  of  the  fact  that  plaintiff's  mill 
was  located  on  a  switch  track  of  another 
railroad,  but  .will  determine  defendant's  lia- 
bility on  the  theory  that  the  mill  was  located 
on  defendant's  road. 

The  evidence  shows  that  it  was  not  only 
the  constant  custom  for  plaintiff  to  reload 
with  mill  products  for  further  shipment  the 
cars  which  defendant  furnished  for  shipping 
in  grain,  but  that  defendant  directed  plaintiff 
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to  do  so.  It  was  also  shown  that  cars  which 
were  suitable  and  safe  for  shipping  In  wheat 
would  be  equally  suitable  and  safe  for  ship- 
ping out  the  products  loaded  on  this  car. 

[1]  Defendant  concedes  that  it  is  Incum- 
bent on  common  carriers  to  furnish  safe  and 
suitable  vehicles  for  transporting  goods  which 
they  receive  for  that  purpose.  Sloan  v.  Rail- 
road, 58  Mo.  220;  Railroad  v.  Pratt,  22  'Wall. 
128,  22  I*  Ed.  S27.  This  is  a  duty  which  a 
common  carrier  cannot  impose  on  the  ship- 
per and  from  its  negligence  In  the  perform- 
ance of  which  it  cannot  exempt  Itself  by  con- 
tract Potts  v.  Railroad,  17  Mo.  App.  394; 
Mason  v.  Railroad,  25  Mo.  App.  473.  In 
Jones  v.  Railroad,  115  Mo.  App.  232,  91  S.  W. 
158,  defendant  furnished  a  car  for  shipping 
hogs  which  proved  so  defective  that  part  of 
the  hogs  escaped  therefrom,  presumably  while 
on  the  line  of  a  connecting  and  terminal  car- 
rier. The  court  held  that: 

"Defendant  was  bound  to  famish  a  good  and 
sufficient  car,  and  if  it  failed  to  perform  this 
duty,  and  the  hogs  escaped  beyond  the  terminus 
of  its  line,  by  reason  of  the  defects  in  the  car, 
it  is  nevertheless  liable,  even  though  the  con- 
tract of  shipment  undertook  to  exempt  it  from 
any  loss  that  might  accrue  while  the  car  was 
in  the  possession  of  a  connecting  carrier,  and 
notwithstanding  the  fact  that,  by  the  terms  of 
the  contract  of  shipment,  the  plaintiff  agreed 
and  undertook  to  inspect  the  car  for  himself  and 
notify  the  defendant  and  demand  another  car,  if 
the  one  furnished  was  found  to  be  defective. 
•  •  •  From  considerations  of  public  policy,  to 
furnish  sound  and  suitable  vehicles  for  the 
transportation  of  such  property  as  is  usually 
carried  by  them  is  a  duty  that  common  carriers 
cannot  shirk  or  shift." 

A  number  of  cases  are  cited  from  other 
states  supporting  this  proposition. 

[2]  In  the  present  case,  plaintiff's  manager 
testified  that  there  were  usually,  and  at  this 
particular  time,  a  number  of  cars  on  plain- 
tiff's loading  switch,  and  that  plaintiff  could 
have  used  another  car  instead  of  this  one, 
and  that  it  always  looked  at  the  cars  used 
and  selected  one  it  thought  fit  to  be  used  in 
shipping,  and  that  it  would  not  use  one  which 
it  saw  was  defective.  This  evidence  amounts 
to  no  more  than  that  plaintiff,  as  a  prudent 
shipper,  would  not,  when  other  cars  were 
available,  use  a  car  which  it  had  reason  to 
believe  would  result  in  damage  to  the  con- 
tents. This,  we  think.  Is  not  sufficient  to  ex- 
empt defendant  from  liability  and  bring 
plaintiff  within  the  exception  to  the  general 
rule  where  the  shipper,  for  some  considera- 
tion or  convenience  of  his  own,  expressly  or 
by  conduct  amounting  to  an  estoppel,  takes 
on  himself  the  duty  of  Inspection  and  con- 
sequent risk  of  selecting  a  safe  and  sufficient 
car.  In  order  to  bring  a  shipper  within  this 
exception,  two  things  must  concur,  to  wit: 
The  shipper  must  have  discovered  the  defect 
and  known  the  danger,  and  there  must  be 
other  cars  free  from  defects  reasonably  avail- 
able for  the  same  purpose.  The  first  of  these 
requirements  is  not  present  in  this  case. 
There  Is  no  showing  that  plaintiff  discovered 
the  defective  condition  of  this  car  or  assumed 


the  risk  of  its  use;  The  defect  was  not  an 
obvious  one,  and  for  aught  that  plaintiff 
knew  any  of  the  other  cars  might  have  prov- 
ed equally  defective.  As  we  have  seen,  a  car- 
rier cannot  cast  on  the  shipper  the  duty  of 
inspecting  cars  which  he  uses  and  force  him 
at  his  peril  to  discover  the  defects  therein 
and  refrain  from  using  such  as  are  defective. 
That  duty  the  law  Imposes  on  the  carrier.  It 
is  only  when  the  shipper,  for  some  advantage 
to  himself,  voluntarily  assumes  to  relieve 
the  carrier  of  this  duty  and  liability  that  he 
can  be  held  to  have  done  so.  Thus  In  Nichol- 
son v.  Railroad,  141  Mo.  App.  199,  124  S.  W. 
573,  relied  on  by  plaintiff,  the  shipper  knew 
that!  the  car  he  used  to  ship  corn  In  was  not 
safe  and  suitable  for  that  purpose  and  ex- 
pressly stipulated  that  he  took  the  risk  "on 
account  of  being  loaded  In  a  stock  car,"  and 
the  court  held: 

"It  is  clear  from  the  authorities,  and  it  could 
not  well  be  otherwise,  that  when  a  snipper  is 
afforded  the  opportunity  to  select  the  vehicle 
in  which  to  transport  his  goods,  and  he  makes 
such  selection  with  knowledge  of  its  defects,  and 
injury  results  therefrom,  the  carrier  is  not  lia- 
ble." 

This  case  quotes  from  and  approves  the 
statement  In  Mason  v.  Railroad,  25  Mo.  App. 
473,  that: 

"A  carrier  cannot  exonerate  himself  from  re- 
sulting damage  by  reason  of  a  breach  of  his 
implied  duty  to  furnish  suitable  means  to  safe- 
ly transact  his  business;  and  this,  though  the 
cars  are  seen  by  the  shipper,  who  also  attends 
his  stock." 

And  as  showing  that  the  carrier  cannot  im- 
pose on  the  shipper  the  duty  of  inspecting  and 
discovering  defects,  the  court  further  said: 

"Where  a  shipper  examined  the  car  in  which 
his  hogs  were  loaded  and  recited  in  the  bill  of 
lading  that  he  found  it  safe  and  suitable,  the 
carrier  was  held  liable  for  loss  of  hogs  escaping 
from  the  car  by  reason  of  its  defects.  Jones  v. 
Railroad,  115  Mo.  App.  232,  91  S.  W.  158." 

The  case  of  Huston  v.  Railroad,  63  Mo. 
App.  671,  cited  by  plaintiff,  Is  also  essentially 
different  from  this  case,  In  that  the  shipper, 
finding  that  the  railroad  had  furnished  all 
of  the  stock  cars  he  had  ordered  for  use  In 
shipping  stock,  but  that  he  lacked  one  of 
having  enough,  rather  than  wait  a  sufficient 
time  to  get  another  stock  car,  sought  and 
obtained  permission  to  use  a  box  car  then  at 
hand,  but  not  furnished  or  designed  for  that 
purpose.  The  carrier  in  that  cose  had  not, 
as  in  this  one,  sought  to  Impose  on  the  ship- 
per the  duty  of  Inspecting  and  selecting  cars 
for  his  use  free  from  defects.  Here  the  car- 
rier had  selected  and  furnished  this  and 
other  cars  as  fit  and  safe  for  shipping  wheat, 
and,  if  so,  they  were  also  fit  and  safe  for 
shipping  out  mill  products.  Defendant  knew 
that  no  further  inspection  would  be  made 
of  same,  and  that  such  cars  would  be  re- 
turned to  it  filled,  as  this  one  was,  with  mill 
products  for  further  shipment.  It  was  not 
plaintiffs  duty,  and  defendant  had  no  right 
to  exact  of  It,  that  it  Inspect  and  discover  at 
its  peril  the  defects  In  the  cars  so  furnished, 
The  case  of  Edward  Frohllcht  Gloss  Co.  v. 
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Perm.  Co.,  138  Mich.  116, 101  N.  W.  223,  110 
Am.  St.  Rep.  810,  4  Ann.  Cas.  1140,  goes  no 
further  than  to  hold  that  It  the  shipper,  act- 
ing under  an  agreement  or  custom  to  select 
suitable  cars,  makes  a  selection  from  cars 
suitable  per  se  and  selects  one  having  defects 
"so  open  as  to  be  easily  discernible  upon  In- 
spection," the  carrier  is  not  liable. 

This  case  was  tried  by  the  court  as  a  Jury. 
There  was  little  or  no  controversy  as  to  the 
amount  due  In  case  of  a  finding  for  plaintiff. 
This  amount  Included  Interest  from  the  time 
of  filing  suit  to  the  date  of  judgment.  By 
some  oversight  or  error  In  calculation  the 
verdict  in  excessive  to  the  amount  of  $6.57, 
as  plaintiff  concedes. 

The  judgment  will  therefore  be  modified 
and  affirmed,  and  judgment  entered  here  In 
plaintiff's  favor  for  $537.43  as  of  the  date  of 
the  original  judgment. 

COX,  P.  J,  and  FARRINQTON,  J.,  concur. 


WEST      DYER  et  al    (No.  12247.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Jan.  29,  1917.) 

1.  Appeal  and  Ebbob  ej=>179(4)— Scope  or 
Review— Pbesebvatiow  of  Exceptions. 

In  a  suit  on  grading  tax  bills,  where  the 
sole  defense  was  confiscation,  set  up  in  the  an- 
swer, in  the  requested  instructions,  and  in  the 
motion,  for  new  trial,  and  at  the  conclusion  of 
the  trial  by  requested  declarations  of  law,  the 
question  was  sufficiently  preserved. 

2.  Ooubts  «3=>231(8)— Jurisdiction— Appel- 
late Coubtb— Constitutional  Questions— 
Confiscation. 

In  a  suit  on  a  grading  tax  bill,  the  defense 
that  the  tax  is  greater  than  the  value  of  the 
property,  so  as  to  be  a  confiscation  thereof,  is 
equivalent  to  a  statement  that  the  defendant's 
property  is  being  taken  contrary  to  the  provi- 
sions of  the  Constitution  and  raises  a  constitu- 
tional question  upon  which  the  court  of  appeals 
cannot  pass. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  i  658.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Thos.  J.  Seehorn,  Judge. 

"Not  to  be  officially  published." 

Action  by  A.  L.  West  against  William  P. 
Dyer  and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.  Case  transferred  to  Su- 
preme Court. 

W.  F.  Allen,  of  Kansas  City,  for  appel- 
lants. C.  S.  Palmer,  of  Kansas  City,  for  re- 
spondent. 

BLAND,  J.  [1]  This  is  a  suit  on  grading 
tax  bills  Issued  against  the  property  of  the 
defendants,  located  in  Kansas  City,  Mo.  The 
sole  defense  is  that  the  amount  of  the  tax 
bills  exceeds  the  value  of  the  property  against 
which  they  were  Issued,  and  for  that  reason 
the  enforcement  of  the  tax  bills  will  confis- 
cate said  property.  This  defense  is  set  up 
In  the  answer  of  the  defendants,  In  the  re- 


quested Instructions,  and  In  the  motion  for 
a  new  trial.  At  the  conclusion  of  the  trial 
of  the  cause,  the  defendants  asked  the  fol- 
lowing declaration  from  the  court: 

"If  the  court,  sitting  as  a  jury,  find  and  be- 
lieve from  the  evidence  offered  in  this  cause  that 
the  special  tax  bills  issued  against  the  property 
of  defendants  exceed  the  value  thereof,  then  the 
court  declares  the  law  to  be  that  said  special 
tax  bills  are  null  and  void,  for  the  reason  that 
said  special  tax  bills  would  be  and  are  confisca- 
tion of  defendants'  property." 

This  declaration  was  refused.  In  their 
motion  for  a  new  trial  the  defendants  raised 
the  point  that  the  court  erred  in  refusing  to 
give  this  declaration.  The  point  therefore 
is  saved  In  the  pleadings  and  throughout  the 
trial.  The  same  point  is  raised  by  the  ap- 
pellants In  this  court 

[2]  The  defense  of  "confiscation"  Is  equiva- 
lent to  a  statement  that  the  defendants' 
property  is  being  taken  contrary  to  the  pro- 
visions of  the  Constitution.  Therefore  this 
cause  cannot  be  determined  without  this 
court  passing  upon  a  constitutional  question. 

For  the  reasons  given,  the  case  is  transfer- 
red to  the  Supreme  Court. 


HARPER  v.  WILSON  et  al   (No.  1746.) 

(Springfield  Court  of  Appeals.   Missouri.  Feb. 
7,  1917.) 

1.  Sales  «=»397— Remedies  of  Bursa— Evi- 
dence—Admissibility. 

In  an  action  to  rescind  a  contract  for  pur- 
chase of  a  piano  and  to  recover  back  the  pur- 
chase price  paid,  on  the  ground  that  the  piano 
furnished  was  a  veneered  case  and  not  solid  wal- 
nut, as  guaranteed,  a  catalogue,  which  described 
the  piano  sold  as  of  a  veneered  construction, 
was  admissible,  where  one  of  the  defendants  tes- 
tified that  he  sent  a  similar  catalogue  to  the 
plaintiff  and  plaintiff  admitted  receiving  a  book 
from  the  defendant,  but  stated  that  it  was  dif- 
ferent from  the  one  offered. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  |  1136.] 

2.  Appeal  and  Erbob  «=»1053(4)— Review— 
Reversible  Ebeob. 

The  admission  of  evidence  that  a  veneered 
piano  frame  was  better  and  more  valuable  than 
a  solid  frame  was  not  reversible  error,  where 
the  jury  were  told  that  such  fact  did  not  affect 
plaintiff's  right  of  recovery. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4180 ;  Damages,  Cent  Dig. 
8  561.] 

3.  Evidence  «=>183(14)  —  Sscondabt  Evi- 
dence—Admissibility — PRELIMINARY  PBOOF. 

There  is  no  fixed  rule  as  to  what  proof  of 
the  loss  or  destruction  of  the  original  of  a  letter 
will  be  sufficient  to  justify  the  admission  of  pa- 
rol testimony  of  its  contents,  but  each  case  must 
rest  upon  its  own  facts. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {J  615,  634.] 

4.  Tbial  «3=>203(3)— Inbtbuction. 

Instructions  given  for  respondents  which 
submitted  the  converse  of  instructions  given  for 
appellant  are  not  open  to  criticism. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  if  478,  479.] 
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5.  Sales  <gs>124  —  Remedies  or  Btjyeb  —  Re- 
scission— Retubn  of  Article. 

If  plaintiff  desired  to  rescind  his  contract 
for  purchase  of  a  piano  on  the  ground  that  the 
piano  was  not  a  solid  walnut  case  as  guaran- 
teed, he  must  notify  the  sellers  and  return  the 
piano  within  a  reasonable  time  after  he  discov- 
ers the  fact. 

[EM.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  SS  303-S12.] 

6.  Sales  «=>398  —  Remedies  of  Buyxb  —  In- 
structions. 

Evidence  that  plaintiff  had  received  a  cata- 
logue describing  the  piano  as  veneered,  and  that 
the  piano  was  in  plaintiffs  house  for  several 
months  before  he  purchased  it,  justified  an  in- 
struction that  if  plaintiff  knew  when  he  pur- 
chased the  piano  that  it  was  not  a  solid  walnut 
case,  he  could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SI  1137-1138.] 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty; Carr  McNatt  Judge. 

Action  by  R.  I*.  Harper  against  Walter 
Wilson  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

Action  for  rescission  of  contract  for  pur- 
chase of  a  piano  and  to  recover  back  the  pur- 
chase price  paid.  Appellant  charges  In  his 
petition  that  he  purchased  a  piano  from  re- 
spondents at  the  price  of  $600,  which  he  paid 
to  respondents;  that  the  agent  of  respond- 
ents who  made  the  sale  "warranted  and 
guaranteed  to  the  plaintiff  that  the  said  pi- 
ano was  to  be  of  a  solid  walnut  case,  and  if 
the  said  piano  was  not  entirely  satisfactory 
In  every  respect  to  the  plaintiff  and  he  would 
advise  the  defendants  at  any  time  within  one 
year  that  it  was  unsatisfactory,  they  would 
come  and  take  the  piano  back  and  refund  to 
the  plaintiff  the  consideration  paid  for  the 
said  piano,  all  of  which  was  a  part  of  the 
contract  of  purchase  made  for  said  piano, 
and  all  of  which  was  relied  on  and  believed 
by  the  plaintiff  and  induced  him  to  enter  into 
the  contract  aforesaid  •  *  *";  that  the 
piano  furnished  was  not  a  solid  walnut  case, 
but  was  merely  a  veneer,  and  on  discovering 
that  fact,  he  tendered  the  piano  back,  and 
demanded  a  return  of  the  purchase  price, 
which  was  refused,  and  offers  in  his  petition 
to  letura  the  piano,  and  asks  Judgment  for 
$500.  The  answer  is  a  general  denial.  A 
trial  resulted  in  defendants'  favor,  and  plain- 
tiff appealed. 

H.  H.  Bloss,  of  Aurora,  for  appellant.  Mc- 
Natt &  McNatt,  of  Aurora,  for  respondents. 

COX,  P.  J.  (after  stating  the  facts  as 
above).  [1]  The  errors  complained  of  relate 
to  the  admission  of  certain  testimony  on  the 
part  of  respondents  and  giving  instructions 
asked  by  them.  Certain  pages  of  a  catalogue, 
descriptive  of  the  piano  sold  appellant  which 
respondents  testified  were  sent  to  appellant, 
were  admitted  in  evidence  over  the  objection 
of  appellant  This  catalogue  described  this 
piano  as  of  a  veneered  construction.  Wheth- 
er this  piano  was  veneered  or  had  a  solid 


frame,  and  whether  appellant  knew  that  fact 
when  he  purchased  It  was  an  issue  in  the 
case,  and  if  it  were  shown  that  he  received 
the  catalogue,  its  admission  in  evidence  was 
proper.  On  that  question,  one  of  respondents 
testified  that  he  sent  a  similar  catalogue  to 
appellant  and  appellant  testified  that  he  re- 
ceived a  book  from  respondent  but  stated 
that  it  was  different  from  the  one  offered. 
We  think  this  testimony  sufficient  to  justify 
the  reception  of  the  catalogue  in  evidence. 

[2]  Witnesses  for  respondent  were  permit- 
ted to  testify  that  a  veneered  piano  frame 
was  better  and  more  valuable  than  a  solid 
frame,  for  the  reason  that  a  solid  frame 
would  be  more  likely  to  crack  from  the  ef- 
fects of  cold  or  heat  than  a  veneered  frame. 
While  we  cannot  see  that  this  testimony  could 
serve  any  purpose  In  the  case,  as  the  ques- 
tion of  value  of  the  piano  was  not  an  issue, 
yet  we  cannot  see  that  the  jury  could  be  mis- 
led by  it  The  real  issues  in  the  case  were 
well  covered  by  the  instructions,  and  in  ap- 
pellant's instruction  No.  3  the  jury  were  told 
that  the  fact  if  it  were  a  fact  that  a  piano 
with  a  solid  frame  was  of  less  value  than 
one  with  a  veneered  frame,  would  not  affect 
appellant's  right  of  recovery.  We  do  not 
think  the  admission  of  this  testimony  reversi- 
ble error  in  this  case. 

[3]  One  of  respondents  was  permitted  to 
testify  as  to  the  contents  of  a  letter.  Ap- 
pellant objected  on  the  ground  that  the  proof 
of  loss  of  the  letter  was  insufficient  to  admit 
oral  proof  of  its  contents.  On  a  question  of 
that  kind,  no  fixed  rule  as  to  what  proof  of 
loss  or  destruction  of  the  original  will  be  suf- 
ficient to  Justify  the  admission  of  parol  testi- 
mony of  its  contents  can  be  promulgated. 
Each  case  must  rest  upon  its  own  facts,  and 
an  examination  of  this  record  on  that  ques- 
tion leads  us  to  the  conclusion  that  no  error 
was  committed  in  that  particular. 

[4]  Error  is  also  charged  in  giving  instruc- 
tions A,  B,  C,  and  D  on  part  of  respondents. 
A  and  B  merely  submitted  the  converse  of 
issues  submitted  in  appellant's  instructions, 
and  are  not  open  to  criticism. 

Instruction  C  told  the  jury  that  if  appel- 
lant failed  or  neglected  to  notify  respondents 
that  the  piano  was  not  a  solid  walnut  case, 
and  offered  to  return  the  same  within  a  rea- 
sonable time  after  he  discovered  the  facts,  he 
could  not  recover. 

[6]  It  is  elementary  that  If  a  party  desires 
to  rescind  a  contract,  he  must  act  promptly 
on  discovering  the  facts  which  will  warrant  a 
rescission  and  this  instruction  was  in  har- 
mony with  that  principle,  and  since  appel- 
lant's cause  of  action  was  based  on  a  rescis- 
sion, this  Instruction  was  properly  given. 

[8]  Instruction  D  told  the  jury  that  if  ap- 
pellant knew  when  he  purchased  the  piano 
that  it  was  not  of  a  solid  walnut  case,  he 
could  not  recover.  The  objection  to  this  in- 
struction is  that  there  was  no  evidence  on 
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which  to  base  It  We  have  already  held  that 
the  admission  of  the  catalogue  In  evidence 
was  permissible,  and  If  the  jury  believed  that 
appellant  received  it  and  It  described  the 
piano  as  of  a  veneered  case,  that  of  itself 
would  be  some  evidence  of  knowledge.  In 
addition  to  this,  the  appellant  testified  that 
the  piano  was  placed  In  his  house  and  re- 
mained there  for  several  months  before  he 
purchased  it,  and  hence  he  had  ample  oppor- 
tunity to  examine  it,  and  so  we  think  there 
was  sufficient  evidence  to  take  that  question 
to  the  jury. 

We  have  gone  carefully  over  this  record, 
and  have  concluded  that  there  Is  no  reversi- 
ble error  in  it,  and  the  judgment  is  therefore 
affirmed.   All  concur. 


OSAGE  TIE  *  TIMBER  CO.  v.  GORG-MUR- 
PHY  TIMBER  &  GRAIN  CO. 
(No.  14665.) 

(St.  Louis  Court  of  Appeals.    Missouri.  Feb. 
6,  1917.) 

1.  Appeal  and  Error  «J=»1011(1)— Findings 
— Conflicting  Evidence. 

Upon  appeal,  the  findings  and  judgment  of 
the  trial  court  conclude  the  matter  of  conflicting 
evidence  offered  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f§  3983-3988.] 

2.  Contracts  <8=>322(3)— Part  Performance 
—  Reoovjeby  —  Severable  Contract  —  Evi- 
dence. 

Evidence  held  sufficient  to  sustain  finding 
that  oral  agreement  sued  on  did  not  purport  to 
be  an  entire  contract,  but  severable  as  to  load- 
ing, transporting  by  water,  and  unloading  of  de- 
fendant's ties,  and  that  plaintiff  therefore  could 
recover  for  loading  ties  subsequently  lost. 

3.  Pleading  <8=>426(3)  —  Motions  —  Objec- 
tions—Waiver. 

By  going  to  trial,  defendant  waived  the 
right  to  complain  of  the  overruling  of  motion  to 
require  plaintiff  to  make  more  definite  answer 
to  counterclaim,  and  of  overruling  motion  to 
strike  out  part  of  answer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  8  1426.] 

4.  Bailment  «=»1— Cabriebs  <8=4— Who  are 
"Common  Carriers." 

Where  plaintiff  corporation  owned  steam- 
boats, used  in  its  own  business  and  under  spe- 
cial contracts  with  others,  maintained  no  ticket 
or  freight  offices  and  issued  no  bills  of  lading, 
held  not  to  be  a  "common  carrier,"  bnt  a  mere 
bailee  for  hire. 

[Ed.  Note.— For  other  cases,  see  Bailment 
Cent.  Dig.  §§  1-12;  Carriers,  Cent  Dig.  §§  1, 
462-478. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Common  Carrier.] 

5.  Cabriebs  <8=>4— Who  are  Common  Carri- 
ers—Test. 

The  test  of  whether  one  is  a  common  carrier 
is  whether  there  is  an  indiscriminate  dealing 
with  the  general  public,  and  whether  the  carrier 
would  be  liable  for  refusing  to  carry  for  any 
one  who  demanded  it. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §5  1,  462-478.] 


6.  Shipping  <S=»182(5)— Lose  op  Goons— Neg- 
ligence—Evidence. 

Evidence  Mid  to  sustain  finding  that  loss  of 
defendant's  ties  resulting  from  running  aground 
of  plaintiff's  barges,  did  not  result  from  plain- 
tiffs negligence,  but  from  perils  of  navigation. 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Cent  Dig.  §§  483,  484.] 

7.  Appeal  and  Error  «=»1010(1)— Review- 
Findings  Supported  bt  Evidence. 

Where  findings  are  supported  by  the  evi- 
dence, the  appellate  court  cannot  disturb  the 
judgment  on  the  ground  that  the  trial  court 
ought  to  have  reached  a  different  conclusion  on 
the  facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {8  3979-3981,  4024.] 

&  Shipping  «=>132(3)— Lobs  or  Goods— Bur- 
■  den  op  Proof. 

In  action  to  recover  for  transporting  ties  by 
water,  the  burden  was  upon  defendant  to  prove 
under  counterclaim  that  plaintiff's  negligence 
caused  loss  of  ties,  and  upon  this  being  carried, 
prima  facie,  by  showing  failure  to  deliver,  it 
then  devolved  upon  plaintiff  to  excuse  such  fail- 
ure. 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Cent  Dig.  §g  479-181.] 

9.  Shipping  «=»111  —  Dutt  to  Preserve 

Goods— Recovery  fob  Services. 
Where  plaintiff  contracted  to  transport  de- 
fendant's ties  by  water,  it  was  its  duty  to  take 
such  steps  as  ordinary  prudence  would  suggest 
to  preserve  the  goods,  and  for  such  services  not 
necessitated  by  its  own  negligence,  plaintiff 
could  recover. 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Cent.  Dig.  8  422.] 

10.  New  Trial  «J=»128(1)— Motion  fob— Req- 
uisites. 

A  motion  for  new  trial  must  set  out  the  rea- 
sons therefor  so  specifically  as  to  direct  the 
court's  attention  to  the  precise  ground  of  com- 
plaint. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Gent  Dig.  8  257.] 

11  Appeal  and  Errob  «=»301— Review  — 

Motion  for  New  Trial. 
Where  defendant  did  not  raise  question  in 
motion  for  new  trial,  that  one  item  of  recovery 
was  not  shown  to  be  reasonable  value  of  serv- 
ices, it  cannot  raise  question  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  1743,  1753-1755.] 

Appeal  from  St.  Louis  Circuit  Court; 
Rhodes  B.  Cave,  Judge. 

"Not  to  be  officially  published." 

Action  by  the  Osage  Tie  &  Timber  Com- 
pany against  the  Gorg-Murphy  Timber  & 
Grain  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

Jos.  T.  Davis,  of  St  Louis,  for  appellant 
E.  T.  &  C.  B.  Allen,  of  St  Louis,  for  re-' 
spondent. 

ALLEN,  J.  This  Is  an  action  in  quantum 
meruit  to  recover  the  reasonable  value  of 
services  alleged  to  have  been  rendered  by 
plaintiff  to  defendant  in  loading,  transport- 
ing by  water,  unloading,  and  saving  from  de- 
struction, certain  railroad  ties  of  defendant 
Both  parties  to  the  action  are  corporations. 
The  cause  was  tried  below  before  the  court, 
without  the  intervention  of  a  Jury;  a  Jury 
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having  been  waived,  and  resulted  In  a  find- 
ing and  judgment  for  plaintiff  on  all  of  the 
five  counts  of  its  petition,  and  for  plaintiff 
on  a  counterclaim  Interposed  by  defendant 
From  this  judgment,  defendant  prosecutes 
the  appeal  before  us. 

In  the  first  count  of  tbe  petition  It  is  al- 
leged that  on  or  about  July  7,  1910,  at  the 
Instance  and  request  of  defendant,  plaintiff 
caused  to  be  loaded  at  "Star  Landing," 
"Hlnes  Landing,"  and  "Joy  Landing,"  on  the 
Mississippi  river,  7,130  ties,  from  the  bank 
of  said  river  upon  barges.  It  is  averred  that 
the  reasonable  value  for  such  services  was 
1%  cents  per  tie  for  6,980  of  these  ties,  and 
2  cents  per  tie  for  150  thereof,  making  a 
total  of  $107.70,  for  which  a  recovery  is 
sought. 

The  second  count  seeks  to  recover  $49.68, 
as  being  the  reasonable  value  of  plaintiff's 
services  in  collecting  and  hauling  to  the 
landing  certain  of  the  ties  mentioned  in  the 
first  count,  which',  It  is  said,  were  strewn 
along  the  river  bank  at  such  distances  from 
the  landing  as  to  make  such  hauling  neces- 
sary In  order  to  load  them  upon  the  barges. 

The  third  count  seeks  to  recover  $403.83, 
as  being  the  reasonable  value  of  plaintiff's 
services,  rendered  at  defendant's  request,  In 
transporting  4,751  of  the  7,130  ties  men- 
tioned in  the  first  count  (the  remainder  hav- 
ing been  lost  in  transit)  from  "the  neighbor- 
hood of  Kinney's  point,  on  the  Mississippi 
river,  to  Joppa,  HL,  on  the  Ohio  river,  and  in 
unloading  the  same  and  placing  them  on  cars 
at  said  point  of  destination. 

The  fourth  count  seeks  a  recovery  of  $307.- 
30,  as  being  the  reasonable  value  of  plain- 
tiff's services,  rendered  at  defendant's  re- 
quest, in  loading  3,703  ties  on  a  barge  at 
"a  landing  or  landings  below  the  city  of 
St.  Louis,  on  the  Mississippi  river,"  on  or 
about  August  1,  1910,  towing  said  ties  to 
East  St  Louis,  111.,  and  unloading  and  de- 
livering them  to  defendant  there. 

By  the  fifth  count  plaintiff  seeks  to  re- 
cover for  services  rendered  In  an  effort  to 
save  from  destruction  certain  of  defendant's 
ties,  mentioned  In  the  first  count  after 
plaintiff's  barge  had  become  stranded  on  a 
sand  bar  in  the  river.  It  Is  not  alleged  that 
the  services  were  rendered  under  such  cir- 
cumstances, but  it  is  averred  that  they  were 
rendered  at  defendants'  Instance  and  request, 
it  or  near  Kinney's  Point  on  the  Mississippi 
river;  that  they  were  reasonably  worth 
$163.08,  and  consisted  of  the  following  items, 
viz.: 

"First  cutting  binders  for  ties,  $8;  second, 
transferring  said  7,130  ties  from  barge  to  deck 
barge,  $105;  third,  five  days'  use  of  small  deck 
barge  lor  transferring  ties  to  sand  bar,  $16; 
fourth,  towing  barge  to  sand  bar,  $36.68." 

In  each  of  the  five  counts  It  is  alleged  that 
demand  was  made  upon  defendant  on  August 
8,  1910.  And  the  petition  concludes  with  a 
prayer  for  judgment  in  the  aggregate  sum 


of  $1,095.09,  with  interest  from  said  August 
8,  1910. 

For  answer  to  the  first  count  defendant 
admits  that  plaintiff  caused  the  7,130  ties  to 
be  loaded  on  barges  at  the  landing  mention- 
ed, and  denies  generally  the  other  allegations 
of  said  count  The  answer  to  the  second 
count  is  a  general  denial  The  answer  to  the 
third  count  admits  that  plaintiff  unloaded  the 
4,751  ties  from  a  barge  at  Joppa,  111.,  and 
loaded  them  on  cars,  and  denies  generally 
the  other  allegations  of  this  count  The  an- 
swer to  the  fourth  count  admits  that  at  de- 
fendant's instance,  and  request  plaintiff  load- 
ed the  3,703  ties  on  a  barge,  as  alleged,  and 
unloaded  them  at  East  St  Louis,  and  deliv- 
ered them  to  defendant  and  denies  generally 
the  other  allegations  of  this  count  The  an- 
swer to  the  fifth  count  is  a  general  denial. 

By  its  counterclaim  defendant  seeks  to  re- 
cover $734.85  as  being  the  reasonable  value 
of  2,379  ties  after  deducting  plaintiff's  trans- 
portation charges,  which,  it  Is  alleged,  plain- 
tiff, as  a  common  carrier,  undertook  to  trans- 
port from  the  landings  mentioned  In  the  first 
count  to  Joppa,  I1L  (being  a  part  of  the  7,130 
ties  mentioned),  but  which  plaintiff  failed 
and  refused  to  there  deliver  to  defendant 

Plaintiff's  answer  to  defendant's  counter- 
claim alleges  that  the  said  2,379  ties  "were 
lost  through  an  act  of  God,  and  perils  of 
navigation,  in  an  unusual  shifting  of  the 
channel  of  the  Mississippi  river,  and  an  un- 
precedented flood,  which  plaintiff  could  not 
have  foreseen  or  anticipated,  and  not  due  to 
any  negligence  of  plaintiff  contributing  there- 
to." Defendant's  reply  thereto  puts  these  al- 
legations in  issue. 

[1]  I.  There  was  Indeed  but  little  by  way 
of  defense  to  the  causes  of  action  pleaded  In 
the  first  four  counts  of  the  petition.  The 
trial  court  found  the  Issues  for  plaintiff  on 
all  of  them,  and  found  that  plaintiff  was  en- 
titled to  recover  the  amounts  respectively  al- 
leged to  be  due,  with  the  exception  that  on 
the  second  count  the  court  found  that  under 
the  evidence  plaintiff  was  entitled  to  $41.40, 
instead  of  $49.58,  the  amount  demanded.  The 
evidence  abundantly  supports  these  findings. 
It  was  shown  beyond  doubt  that  plaintiff  ren- 
dered the  services  In  question  at  defendant's 
request.  And  the  evidence  adduced  went  to 
show  that  the  various  amounts  allowed  plain- 
tiff were  the  reasonable  value  of  the  respec- 
tive services  rendered.  There  was  some  dis- 
pute below  as  to  the  oral  agreement  or  un- 
derstanding between  the  parties  respecting 
the  handling  and  transportation  of  the  ties ; 
but,  as  pointed  out  by  the  court  In  a  memo- 
randum filed,  a  recovery  of  the  amounts 
shown  to  be  the  reasonable  value  of  the  re- 
spective services,  upon  which  these  counts 
are  predicated,  keeps  within  the  apparent 
terms  of  this  oral  agreement  as  developed  by 
the  testimony.  So  far  as  the  evidence  may 
be  said  to  be  conflicting  as  to  these  counts, 
the  findings  and  judgment  of  the  trial  court 
concludes  the  matter  here. 
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[2]  It  will  be  observed  that  the  recovery 
on  the  first  count  Includes  compensation  to 
plaintiff  for  loading  the  ties  which  were  sub- 
sequently lost.  The  trial  court  found  that 
plaintiff  was  entitled  to  recover  for  loading 
these  ties  for  the  reason  that  the  evidence 
warranted  the  conclusion  that  the  oral  agree- 
ment between  the  parties  did  not  purport  to 
constitute  an  entire  contract,  but  one  that 
was  severable  as  to  the  loading,  transporting, 
and  unloading  of  these  ties.  The  evidence, 
we  think,  suffices  to  sustain  this  view.  The 
details  thereof  need  not  be  stated,  since  no 
point  Is  made  of  this  matter  on  appeal. 

[3]  II.  The  real  contention  on  appeal  per- 
tains to  the  recovery  on  the  fifth  count  of 
the  petition,  and  to  the  finding  and  Judgment 
for  plaintiff  on  defendant's  counterclaim. 
The  point  Is  made,  however,  that  the  court 
erred  in  overruling  a  motion  made  by  defend- 
ant to  require  plaintiff  to  make  more  definite 
and  certain  the  allegations  of  its  answer  to 
defendant's  counterclaim;  and  also  In  over- 
ruling a  motion  subsequently  made  by  de- 
fendant to  strike  out  the  last  paragraph  of 
plaintiff's  answer  to  said  counterclaim  shown 
above.  But  by  going  to  trial  defendant 
waived  any  right  to  complain  of  these  rul- 
ings. See  Sundmacher  v.  Lloyd,  135  Mo.  App. 
517,  116  S.  W.  12. 

[4,  6]  III.  The  evidence  discloses  that  plain- 
tiff corporation  owned  a  steamboat  and  cer- 
tain barges  which  it  operated  for  a  time  on 
the  Osage  river,  making  special  towing  con- 
tracts, and  which  it  later  brought  to  the 
Mississippi  river  for  the  purpose  of  trans- 
porting defendant's  ties.  It  is  contended  by 
defendant  that  plaintiff  was  a  common  car- 
rier, and  acted  as  such  in  its  undertaking  to 
transport  defendant's  ties,  and  that  the  rights 
of  the  parties  are  to  be  adjudged  accordingly. 
But  the  evidence  affords  no  foundation  for 
this  contention.  Plaintiff  corporation  main- 
tained an  ordinary  business  office  in  the  city 
of  St  Louis,  but  had  no  ticket  office  or 
freight  office,  and  issued  no  bills  of  lading. 
It  did  not  hold  itself  out  to  carry  for  the 
public  Indiscriminately,  but  the  evidence  Is 
that  during  the  short  time  that  it  did  busi- 
ness it  transported  either  its  own  property, 
or  that  of  others  under  special  contract  or 
arrangement.  It  appears  that  on  the  Osage 
river  plaintiff  was  engaged  principally  in 
transporting  its  own  ties,  and  that  thereaft- 
er it  was  engaged  almost  exclusively,  if  not 
entirely  so,  In  transporting  ties  for  defend- 
ant 

"The  test  of  whether  the  business  is  a  public 
calling  is  whether  there  is  indiscriminate  deal- 
ing with  the  general  public.  1  Wyman  on  Pub. 
Service  Corp.  (  227.  It  is  the  willingness  to 
serve  all  that  makes  the  employment  a  public 
one.  If  the  carrier,  however,  does  not  deal  with 
the  public  indiscriminately  as  a  matter  of  rou- 
tine, but  in  effect  makes  an  individual  bargain 
in  each  case,  this  course  of  business  shows  that 
the  service  is  upon  a  private  basis.  1  Wyman 
on  Pub.  Serv.  Corp.  8  239.  *  *  •  Whether 
a  person  is  or  is  not  a  common  carrier  is  to  be 
determined  from  the  facts  bearing  upon  the 


nature  of  the  calling,  the  basis  on  which  he  con- 
tracts and  whether  he  holds  himself  out  to  the 
public  as  a  carrier  in  such  manner  as  to  ren- 
der himself  liable  to  an  action  if  he  should  re- 
fuse to  carry  for  any  one  who  wished  to  em- 
ploy him.'' 

See  Campbell  v.  Storage  *  Van  Co.,  187 
Mo.  App.  loc.  dt  570,  571,  174  S.  W.  140, 
loc.  cit  141,  and  authorities  cited. 

Plaintiff  was  therefore  a  private  carrier, 
occupying  the  relation  to  defendant  of  a 
bailee  for  hire.  It  was  not  an  insurer  of 
defendant's  property  which  it  undertook  to 
transport,  but  was  charged  with  the  duty  of 
exercising  ordinary  care  for  Its  safety. 

IV.  It  appears  that  on  the  morning  of 
July  8,  1910,  while  plaintiff's  steamer  was 
towing  barges  loaded  with  the  7,130  ties  men- 
tioned in  the  first  count  of  the  petition,  at  a 
point  on  the  Mississippi  river  opposite  "Dev- 
il's Island,"  six  or  seven  miles  north  of  Cape 
Girardeau,  and  near  the  Missouri  shore,  the 
barges  "ran  aground"  on  a  sand  bar.  Plain- 
tiff's agents  and  servants  in  charge  of  the 
steamer  and  barges  were  unable  to  move  the 
stranded  barges,  and  they  thereupon  proceed- 
ed with  the  steamer  to  Cape  Girardeau  where 
a  small  "deck  barge"  was  rented,  with  which 
they  returned  to  the  scene  of  the  "wreck" 
on  the  following  morning.  It  appears  that 
by  this  time  one  of  the  loaded  barges  was 
"listing"  badly,  and  It  became  necessary  to 
take  special  precautions  to  prevent  defend- 
ant's ties  from  being  swept  away,  the  cur- 
rent being  swift,  and  to  remove  the  ties 
from  the  "sunken"  barge  as  speedily  as  pos- 
sible; and  that  men  were  employed  to  cut 
"binders"  for  "clamping  down"  ties  on  the 
"sunken"  barge  until  they  could  be  removed, 
and  for  removing  the  ties  therefrom.  A  large 
number  of  these  ties,  it  Is  said,  were  trans- 
ported, by  means  of  the  rented  "deck  barge," 
to  a  permanent  sand  bar  along  the  Illinois 
shore,  which  stood  out  of  the  water  perhaps 
six  or  seven  feet  During  these  operations 
certain  ties,  it  seems,  were  lost,  but  it  Is 
made  to  appear  that  all  were  then  rescued 
that  could  be  saved  with  any  degree  of  safe- 
ty. During  this  time  some  trouble  with  the 
boiler  of  the  steamer  delayed  the  work  for 
a  time,  after  which  the  boat  with  one  heavily 
loaded  barge  proceeded  to  Joppa,  and,  after 
delivering  there  this  bargeload  of  ties,  re- 
turned to  the  "bluff  bar"  to  take  off  the  ties 
which  had  been  placed  thereon.  In  the  meant 
time,  however,  a  sudden  rise  In  the  river  had 
caused  the  greater  part  of  these  ties  to  be 
swept  away. 

The  expense  thus  incurred  by  plaintiff  in 
the  efforts  of  its  agents  and  servants  to  save 
defendant's  property  is  the  basis  of  the  fifth 
count  of  the  petition.  And  the  ties  thus  lost 
constitute  the  subject-matter  of  defendant's 
counterclaim. 

[6]  The  trial  court  found  that  the  running 
aground  of  plaintiff's  barges  upon  the  sand 
bar,  the  "sinking"  of  one  of  them,  and  the 
subsequent  loss  of  some  of  defendant's  ties. 
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did  not  result  from  the  failure  of  plaintiff 
to  exercise  ordinary  care  In  the  premises, 
but  resulted  from  the  perils  of  navigation. 
Appellant  challenges  this  finding  as  being 
unsupported  by  the  evidence,  but  we  regard 
It  as  entirely  clear  that  there  Is  not  only 
substantial,  but  highly  persuasive,  evidence 
In  the  record  to  sustain  the  conclusion  reach- 
ed by  the  trial  court. 

Plaintiff's  evidence  goes  to  show  that  the 
portion  of  the  river  which  plaintiff  was  then 
navigating  was  dangerous  by  reason  of  the 
tendency  of  the  channel  to  shift;  that  for 
some  time  prior  to  this  accident  the  channel 
had  been  along  the  Missouri  shore  and  was 
so  platted  and  recognized,  but  that  the  chan- 
nel was  rapidly  changing  at  this  time,  and 
had  In  fact  so  far  changed  that  the  "better 
water"  was  along  the  Illinois  shore,  though 
plaintiff's  pilot  was  unaware  of  this.  It  is 
said  that  the  "government  light"  used  to 
indicate  the  location  of  the  channel  was  not 
changed  to  the  Illinois  shore  until  after  the 
accident,  and  while  the  ties  were  being  re- 
moved from  the  barge,  The  sand  bar,  upon 
which  the  barges  went  aground,  was  covered 
with  water  and  not  visible.  It  appears  that 
the  boat  and  barges  encountered  shallow  wa- 
ter some  time  before  striking  the  sand  bar, 
but  under  the  evidence  it  does  not  follow  that 
plaintiff's  pilot  was  negligent  in  not  avoid- 
ing the  sand  bar. 

Appellant  contends  that  plaintiffs  agents 
and  servants  were  negligent  In  placing  de- 
fendant's ties  on  the  "bluff  bar"  on  the 
Illinois  shore;  and  that,  if  placed  there,  It 
was  negligence  to  leave  them  without  putting 
a  watchman  in  charge  of  them.  But  the  evi- 
dence is  that  this  high  bar  along  the  Illinois 
shore  furnished  the  only  suitable  place,  which 
it  was  practicable  to  reach,  for  temporarily 
storing  defendant's  ties.  It  is  said  that  the 
Missouri  shore  was  steep,  and  furthermore 
that  it  was  rapidly  being  cut  away  by  the 
river  at  this  point;  and  that  other  places 
along  the  banks  had  been  "riprapped"  and 
were  not  suitable  for  landing  ties.  And 
there  is  much  evidence  tending  to  show  that 
a  rise  in  the  river  such  as  took  place  and 
caused  defendant's  ties  to  be  washed  from 
this  "bluff  bar"  while  plaintiff's  boat  and 
one  barge  were  making  the  trip  to  Joppa  and 
returning  to  take  off  the  ties  was  very  un- 
usual and  extraordinary  at  that  season  of  the 
year. 

[7]  The  finding  of  the  trial  court  that 
plaintiff's  agents  and  servants  did  not  fail  to 
exercise  ordinary  care,  but  that  the  loss  en- 
tailed  was  due  to  one  of  the  perils  of  naviga- 
tion, is  amply  supported  by  the  evidence; 
and  as  an  appellate  court  we  cannot  disturb 
the  Judgment  on  the  ground  that  the  court 
below  ought  to  have  reached  a  different  con- 
clusion on  the  facts. 

Dnder  all  of  the  circumstances  no  liability 
may  be  cast  upon  plaintiff  for  the  loss  of 
defendant's  ties,  if  the  facts  be  found  in 
plaintiffs  favor  as  they  have  been  found  by 


the  trial  court.  As  said,  plaintiff  was  not 
a  common  carrier,  but  occupied  the  position 
of  an  ordinary  bailee  for  hire  (see  6  Oyc. 
364);  and  cases  cited  by  appellant  dealing 
with  the  liabilities  of  common  carriers  are 
not  controlling  upon  the  facts  of  this  case! 
However,  the  conclusion  here  reached  is  well 
within  the  principles  applied  in  the  decision 
of  this  court  in  Costigan  v.  Michael  Trans- 
portation Co.,  88  Mo.  App.  269,  cited  and  re- 
lied upon  by  appellant. 

[I]  To  establish  its  counterclaim  the  bur- 
den was  upon  defendant  to  prove  that  the 
negligence  of  plaintiff,  the  bailee,  proximately 
caused  the  loss.  This  burden,  however,  was 
carried,  prima  facie,  by  showing  plaintiff's 
failure  to  deliver  the  ties;  and  it  then  de- 
volved upon  plaintiff  to  excuse  its  failure  to 
deliver  by  proving  that  the  loss  was  due  to 
a  cause  consistent  with  the  exercise  of  rea- 
sonable care.  See  Corbln  v.  Gentry,  etc.,  181 
Mo.  App.  151,  167  S.  W.  1144;  Berger  v. 
Storage  Co.,  136  Mo.  App.  86,  116  S.  W.  444 ; 
American  Brewing  Ass'n  v.  Talbot,  141  Mo. 
674,  42  S.  W.  679,  64  Am.  St.  Rep.  588.  The 
trial  court,  however,  has  found  that  plaintiff 
carried  the  burden  thus  devolving  upon  it, 
and  the  evidence  sufficiently  sustains  this 
finding. 

[1]  It  follows  also  that  plaintiff  is  entitled 
to  recover  on  the  fifth  count  of  its  petition 
for  services  or  expenditures  in  an  effort  to 
save  defendant's  property.  It  was  plaintiff's 
duty  as  bailee  to  take  such  steps  as  ordinary 
prudence  would  suggest  to  preserve  the  sub- 
ject-matter of  the  bailment;  and  for  services 
and  expenses  of  this  character,  rendered  or 
incurred  in  the  exigency  which  arose,  if  not 
necessitated  by  its  own  negligence  or  miscon- 
duct, plaintiff  is  entitled  to  reimbursement. 
Costigan  v.  Michael  Transportation  Co., 
supra,  S3  Mo.  App.  loc.  clt.  286,  287  ;  6  Cor- 
pus Juris,  1131  et  seq. ;  5  Cyc.  192,  193. 

[10, 11]  The  point  is  made  that  the  evidence 
-fails  to  show  that  the  amount  of  one  item  of 
the  fifth  count  was  in  fact  the  reasonable 
value  of  the  services  covered  by  that  item. 
But  appellant  did  not  in  any  manner  raise 
this  question  in  its  motion  for  a  new  trial 
below,  and  cannot  raise  it  for  the  first  time 
on  appeal.  A  motion  for  a  new  trial  must 
set  out  the  reasons  therefor  so  specifically  as 
to  direct  the  attention  of  the  trial  court  to 
the  precise  ground  of  complaint.  State  v. 
Scott,  214  Mo.  257,  113  S.  W.  1069.  And  we 
may  properly  review  only  such  assignments 
of  error  as  are  preserved  by  the  motion  for  a 
new  trial.  See  Raifeisen  v.  Young,  183  Mo. 
App.  508,  167  S.  W.  648. 

Other  questions  raised  or  touched  upon  in 
the  briefs  are  not  controlling,  and  do  not  war- 
rant discussion. 

It  follows  that  the  Judgment  ought  to  be 
affirmed,  and  it  is  so  ordered. 

REYNOLDS,  P.  J.,  and  BECKER,  J.,  con- 
cur. 
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REYNOLDS  et  al  T.  HANSON.   (No.  1944.) 

(Springfield  Court  of  Appeals.  Missouri 
Feb.  7,  1917.) 

1.  Appeal  and  Ebbob  «=»927(7)— Review— 
Motion  fob  Directed  Vebdict. 

In  passing  upon  the  refusal  of  defendant's 
motion  for  directed  verdict,  the  appellate  court 
must  give  plaintiffs  the  benefit  of  the  most  fa- 
vorable reasonable  construction  of  the  testi- 
mony in  their  behalf. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3748.] 

2.  Gifts  <8=»50  —  Inteb  Vivos— Evidence  — 
Sufficiency. 

In  an  action  of  replevin  for  possession  of  a 
piano,  the  question  whether  the  father  of  plain- 
tiffs had  given  the  piano  to  them  at  the  time  of 
its  purchase  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  {  101.] 

3.  Appeal  and  Ebbob  <8=>1003  —  Review— 
Finding. 

Where  there  is  sufficient  testimony  to  take 
the  case  to  the  jury,  the  appellate  court  is  not 
permitted  to  weigh  the  testimony  and  set  the 
verdict  aside  as  against  the  weight  of  the  evi- 
dence, as  the  trial  court  may  do. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f§  3938-3943.] 

4.  Gifts  «=»15— Inteb  Vivos— Requisites. 

To  pass  title  to  property  by  gift  inter  vivos, 
it  is  essential  that  there  be  an  intention  to  (five 
in  such  a  way  as  to  transfer  title  at  the  time 
and  that  the  intention  be  manifested  by  delivery 
or  possession  of  the  property  to  the  donee. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dfg.  «  14.] 

5.  Gifts  «=>  18(2)— Inteb  Vivos— Delivery. 

The  delivery  of  possession  sufficient  to  sup- 
port a  gift  inter  vivos  must  be  such  as  to  put 
It  out  of  the  power  of  the  donor  to  repossess  the 
property. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  S  31.] 

6.  Tbial  «j=»25l(3)— Inteb  Vivos— Instruc- 
tions. 

In  an  action  of  replevin  for  possession  of  a 
piano  alleged  to  have  been  given  to  plaintiffs  by 
their  father  at  the  time  of  its  purchase,  an  in- 
struction, which  omitted  any  reference  to  the 
question  of  delivery  and  possession  of  the  alleged 
gift  and  authorized  a  recovery  upon  proof  that 
tile  father  purchased  the  piano  as  a  Christmas 
present  for  the  plaintiffs,  was  erroneous. 
[For  other  cases,  see  Trial,  Cent  Dig.  |  590.] 

7.  Gifts  «=51— Inteb  Vivos — Instructions. 

In  an  action  of  replevin  for  possession  of  a 
piano  alleged  to  have  been  given  to  the  plain- 
tiffs by  their  father  at  the  time  of  its  purchase, 
a  requested  instruction,  based  upon  testimony 
that  the  father  had  stated  that  he  expected  to 
keep  it  while  he  lived  and  then  the  plaintiffs 
could  have  it,  should  have  been  given. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  {  102.] 

8.  Gifts  <8=»49(1)— Inteb  Vivos— Evidence. 

A  gift  inter  vivos  must  be  established  by 
conclusive  evidence,  especially  where  such  gift 
is  not  asserted  until  after  the  death  of  the  al- 
leged donor,  and  gifts  thus  preferred  after  the 
death  of  the  alleged  donor  are  regarded  with 
suspicion  by  the  court 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  U  95,  96,  99,  100.] 

Appeal  from  Circuit  Court,  Greene  County, 
Division  No.  1;  Guy  D.  Kirby,  Judge. 


Replevin  by  Stello  O.  Reynolds  and  anoth- 
er against  Ettie  B.  Hanson.  Judgment  tor 
plaintiffs,  and  defendant  appeals.  Reversed 
and  remanded. 

Walker  A  Musgrave  and  Wright  Bros,  all 

of  Springfield,  for  appellant 

COX,  P.  J.  Action  of  replevin  for  posses- 
sion of  a  piano.  Verdict  and  judgment  tor 
respondents,  plaintiffs  below,  and  defendant 
appealed. 

The  chief  errors  complained  of  relate  to  the 
giving  and  refusing  of  instructions.  Appel- 
lant asked  a  peremptory  instruction  to  find 
for  defendant  which  was  refused.  Seven 
others  were  asked  also,  all  of  which  were 
refused. 

The  facts  developed  at  the  trial  were  sub- 
stantially as  follows:  About  twelve  years  be- 
fore the  trial,  Albert  N.  Hanson,  the  father 
of  plaintiffs,  lived  in  Springfield,  and  he  and 
the  mother  of  plaintiffs,  the  two  plaintiffs, 
and  two  sons  constituted  the  family.  The 
father  was  a  musician  and  played  on  al- 
most all  kinds  of  instruments  except  a  drum. 
At  that  time,  about  twelve  years  before  the 
trial,  a  piano  was  bought  by  the  father  and 
placed  in  the  home  on  Christmas  day,  where 
it  remained  until  his  death,  which  occurred 
about  a  year  before  the  date  of  the  filing  of 
this  suit  In  the  meantime,  the  two  plain- 
tiffs had  married  and  left  the  home  of  their 
parents — the  last  one,  Pearl,  some  four  or 
five  years  before  this  suit  The  mother  had 
died  prior  to  the  marriage  of  Pearl,  and  the 
father  had  married  the  defendant  When 
Stella  left  the  home,  nothing  was  said  about 
the  piano.  When  Pearl  married  and  left, 
she  asked  her  father  for  the  piano.  Her 
father  then  said,  "See  the  Mrs.,"  meaning  the 
stepmother,  the  defendant  and  she  said  that 
the  father  enjoyed  playing  on  it  so  much  she 
had  better  leave  it  at  home.  Some  three  or 
four  years  thereafter*  the  father  died,  and, 
when  the  administrator  inventoried  the  per- 
sonal property,  this  piano  was  included  and 
then  turned  over  to  defendant  as  the  widow 
of  Albert  N.  Hanson,  the  father  of  plaintiffs, 
as  a  part  of  her  statutory  allowance  at  a 
value  of  $250.  About  ten  months  thereafter 
this  suit  was  filed. 

In  addition  to  the  foregoing,  there  was  tes- 
timony, briefly  stated,  as  follows: 

Harry  Hanson,  a  brother  of  plaintiffs,  tes- 
tified that  a  short  time  before  the  piano 
was  purchased  by  the  father,  he  said  that  he 
was  going  to  buy  a  piano  as  a  Christmas 
present  for  Pearl  and  Stella,  and  asked  if 
that  would  not  be  a  nice  present 

Q.  What  was  said  by  him  at  the  time  about 
it  being  a  Christmas  present  to  the  daughters? 
A.  He  was  going  to  keep  it  as  long  as  he  lived, 
and  then  the  girls  could  have  it  Q.  Was  that 
said  at  the  time  the  piano  was  given  to  your 
sisters?  A.  Tea,  sir.  The  two  girls  received 
another  Christmas  present  at  the  time,  a  music 
cabinet  I  was  present  on  Christmas  morning. 
Q.  Was  the  gift  made  to  the  girls  by  your  father 
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at  that  -time?  A.  The  piano  wag.  <J.  What 
was  done  and  said  in  regard  to  the  piano  that 
morning?  A.  My  father  said  there  was  th<; 
Christmas  present,  and  my  mother  brought  in 
the  mnsic  cabinet  Q.  What  did  he  tell  them 
it  was?  A.  A  piano  for  Christmas  for  the  girls. 
Q.  Who  did  he  say  it  was  for?  A.  The  two 
girls. 

George  B.  Bayfield  testified  that  he  sold 
the  piano  to  Mr.  Hanson,  and,  In  the  conver- 
sation, he  spoke  of  it  as  a  Christmas  present 
for  the  two  young  ladies,  the  Hanson  girls, 
his  children,  and  said  If  he  purchased  the 
piano  that  they  should  not  expect  any  other 
present  for  Christmas. 

Mrs.  West: 

He  told  me  he  was  going  to  bay  Pearl  and 
Stella  a  piano.  So,  when  Christmas  came,  the 
piano  came  to  the  house.  Mr.  Hanson  was  8 
musician  himself,  performed  on  the  piano  and 
sang. 

Mr.  Lintner: 

He  told  me  he  was  in  a  quandary  what  to  get 
the  girls  for  a  Christmas  present.  *  *  *  He 
said,  "T  Believe  I  will  buy  them  a  piano,"  and 
was  commenting  on  what  a  nice  Christmas  pres- 
ent it  would  be. 

The  plaintiffs  were  present  at  the  appraise- 
ment of  their  father's  property,  and  there  is 
some  conflict  in  the  testimony  as  to  whether 
or  not  they  then  claimed  to  own  the  piano. 

Fred  Hanson,  a  brother  of  plaintiffs,  and 
bis  wife,  testified  that  they  were  at  Mr. 
Hanson's  house  a  day  or  two  after  the  piano 
was  bought,  and  he  said  to  them  that  he 
had  bought  him  a  piano  and  took  them  Into 
the  room  to  show  it  to  them  and  spoke  of 
the  price;  that  they  never  heard  the  girls 
claim  the  piano  until  after  their  father's 
death. 

[1-3]  Appellant  Insists  that  the  testimony 
as  a  whole  Is  not  sufficient  to  sustain  the 
verdict  in  plaintiffs'  favor,  and  that  the  per- 
emptory instruction  to  find  for  defendant 
should  have  been  given.  In  passing  upon 
this  question,  we  must,  of  course,  give  plain- 
tiffs the  benefit  of  the  most  favorable  reason- 
able construction  of  the  testimony  in. their 
behalf,  and  by  doing  that  we  are  of  the  opin- 
ion that  there  was  sufficient  testimony  to 
take  the  case  to  the  jury,  and,  since  we  are 
not  permitted  to  weigh  the  testimony  and  set 
a  verdict  aside  as  against  the  weight  of  the 
evidence  as  the  trial  court  may  do,  that  con- 
tention must  be  ruled  against  appellant 

The  court  of  its  own  motion  gave  the  fol- 
lowing Instruction: 

"The  court  instructs  the  jury  that  if  yon  find 
and  believe  from  the  evidence  that  the  deceased 
father  of  plaintiffs  purchased  the  piano  in  con- 
troversy as  a  Christmas  present  for  the  plain- 
tiffs, you  should  find  for  the  plaintiffs.  It  you 
find  and  believe  from  the  evidence  that  the  fa- 
ther of  plaintiffs  did  not  purchase  the  piano  in 
controversy  as  a  Christmas  present  for  the 
plaintiffs,  but  purchased  it  for  himself,  then  you 
should  find  for  the  defendant" 

[4]  The  title  of  plaintiffs  to  the  piano,  If 
they  have  title,  rests  on  a  gift  Inter  vivos 
from  their  father.  A  gift  may  be  made  In 
that  way,  and  when  made  Is  recognized  as 
being  as  binding  as  the  transfer  of  property 


in  any  other  manner;  but,  to  pass  title  to 
property  by  that  method,  certain  things  are 
essential.  There  must  be  an  intention  to  give 
in  such  a  way  as  to  transfer  the  title  at  the 
time,  and  this  Intention  must  be  manifested 
by  a  delivery  of  possession  of  the  property 
to  the  donee.  What  will  constitute  delivery 
In  a  given  case  is  not  always  easy  to  deter- 
mine. There  must,  however,  be  a  delivery  of 
possession  In  addition  to  an  Intention  to 
give  in  present!  or  the  gift  cannot  stand.'  In 
re  Estate  of  Soulard,  141  Mo.  642,  43  S.  W. 
617;  Gartside  v.  Pahlman,  46  Mo.  App.  160; 
Jones  v.  Falls,  101  Mo.  App.  636,  78  S.  W. 
003;  Brannock  v.  Magoon,  141  Mo.  App.  316, 
125  S.  W.  636;  Burchett  v.  Fink,  139  Ma 
App.  381,  123  S.  W.  74. 

"The  clear  and  certain  intention  of  the  donor 
presently  and  forever  to  part  with  his  property 
is  indispensable  to  such  a  gift."  Snavely  v. 
Henderson,  204  Fed.  978,  123  C.  C.  A.  300. 

"This  delivery  must  be  an  actual  one  'so  far  as 
the  subject  is  capable  of  it' "  Allen- West  Com- 
mission Co.  v.  Grumbles  (C.  C.)  129  Fed.  287, 
63  C.  C.  A.  401. 

[6]  In  determining  the  question  of  delivery, 
the  test  Is:  Has  the  delivery  of  possession 
been  such  as  to  put  It  out  of  the  power  of  the 
donor  to  repossess  the  property?  Brannock 
v.  Magoon,  141  Mo.  App.  316,  320,  125  S.  W. 
535. 

[•]  The  Instruction  given  omitted  any  ref- 
erence to  the  question  of  delivery  of  posses- 
sion and  authorized  a  recovery  upon  proof 
that  the  father  purchased  the  piano  as  a 
Christmas  present  for  plaintiffs,  even  though 
the  jury  should  have  believed  that  possession 
was  not  delivered  to  plaintiffs.  This  we  think 
was  error. 

Defendant  asked  instructions  submitting 
the  question  of  delivery,  and  these  were  re- 
fused. That  was  error,  also.  When  we  re- 
view the  testimony  In  this  case  as  a  whole, 
we  are  Impressed  with  the  view  that  It  Is  a 
case  In  which  the  court  should  be  careful 
to  see  that  no  instruction  Is  given  that  might 
In  any  way  mislead  the  jury,  and  should  al- 
so see  that  the  Issues  were  clearly  presented 
to  them. 

[7]  The  evidence  of  the  gift  rests  entirely 
on  statements  of  the  father  made  twelve 
years  before  the  trial,  and  the  first  statement 
made  by  him  that  he  Intended  to  get  a  piano 
as  a  Christmas  present  for  plaintiffs  had 
coupled  with  it  the  statement  that  he  expect- 
ed to  keep  U  while  he  lived  and  then  the  girls 
could  have  it  Had  this  latter  statement  been 
coupled  with  what  he  said  In  the  other  con- 
versations testified  to  by  other  witnesses,  this 
case  should  not  have  gone  to  the  jury  at  all. 
Defendant's  Instruction 'No.  5  was  based  on 
this  testimony  and  should  have  been  given. 
Then,  too,  a  piano  is  supposed  to  be  given  to 
two  daughters  together,  and  delivery  of  pos- 
session, If  made  at  all,  was  made  by  paving 
the  piano  brought  to  the  home  where  they  all 
lived  and  where  it  remained  to  the  time  of 
the  father's  death  and  long  after  the  girls 
had  married  and  left  the  home.   When  the 
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one  who  married  first  left,  nothing  was  said 
about  the  piano.  When  the  other  one  mar- 
ried, she  asked  her  father  for  the  piano,  and 
he  said,  "Ask  the  Mrs.,"  meaning  defendant, 
the  stepmother  of  plaintiffs,  who  refused  to 
allow  the  piano  to  be  taken,  and  It  remained 
In  the  home  until  after  the  father's  death 
and  until  ten  months  after  the  administrator 
had  turned  it  over  to  defendant  as  a  part  of 
her  statutory  allowance  at  a  valuation  of 
|260,  then  this  suit  was  filed.  Why  It  was 
not  filed  in  the  lifetime  of  the  father,  when 
he  could  answer  for  himself  as  to  whether 
he  Intended  to  give  the  piano  to  plaintiffs  In 
a  way  to  pass  title  to  them  or  whether  he 
only  intended  it  for  their  use  and  enjoyment 
while  they  remained  In  the  home  or  while  he 
lived,  we  can  only  surmise. 

[I]  A  review  of  the  facts  In  this  case  im- 
presses us  with  the  wisdom  of  what  was  said 
In  Jones  v.  Falls,  supra,  that: 

"Such  transactions  most  be  established  by 
clear  and  convincing  testimony,"  and,  farther, 
"the  general  rule  requiring  gifts  inter  vivos  to 
be  established  by  conclusive  evidence  is  espe- 
cially applicable  where  such  gift  is  not  assert- 
ed until  after  the  death  of  the  alleged  donor, 
and  gifts  thus  preferred  after  death  of  the  al- 
leged donor  are  regarded  with  suspicion  by  the 
court" 

While  In  this  case  the  duty  of  passing  on 
the  facts  rests  with  the  Jury  and  we  are  of 
the  opinion  that  the  evidence  is  sufficient  to 
take  the  case  to  the  jury,  yet  it  is  a  case 
where  care  should  be  used  to  see  that  the 
Issues  of  fact  are  clearly  and  correctly  pre- 
sented to  them. 

For  the  reason  stated,  the  Judgment  is  re- 
versed, and  the  cause  remanded.  All  concur. 


TOPPING  v.  BOURNE.   (No.  12282.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Jan.  29,  1917.) 

Municipal  Cobpobations  0£=>706(5)— Use  of 
Stbeets — Evidence — Last  Cleab  Chance. 
In  an  action  for  injuries  to  a  motorcyclist 
'  who  collided  with  an  automobile  at  a  street  in- 
tersection, evidence  held  insufficient  to  render 
defendant  liable  under  the  humanitarian  doc- 
trine for  failing  to  take  steps  to  avoid  the  acci- 
dent after  seeing  plaintiff's  danger. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1618.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Harris  Robinson,  Judge. 

"Not  to  be  officially  published." 

Action  by  Henry  H.  Topping  against  Rich- 
ard F.  Bourne.  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed. 

Humphrey,  Bozley  &  Reeves,  of  Kansas 
City,  for  appellant  Langsdale  &  Howell,  of 
Kansas  City,  for  respondent 

ELLISON,  P.  J.  Plaintiff's  action  was  in- 
stituted to  recover  damages  resulting  from  a 
collision  on  the  streets  of  Kansas  City  with 
defendant's  automobile.   The  case  was  pre- 


sented In  the  trial  court  on  the  theory  of 
the  humanitarian  rule,  and  on  that  idea 
plaintiff  recovered  Judgment 

It  appears  from  evidence  in  plaintiff's  be- 
half that  on  the  afternoon  of  the  21st  of  Au- 
gust, 1916,  he  was  attending  a  baseball  game 
In  Kansas  City.  He  rode  his  motorcycle  to 
the  grounds.  While  the  game  waft  under 
way,  a  boy  stole  one  of  the  balls  that  bad 
been  knocked  within  his  reach  and  endeav- 
ored to  make  his  escape  by  flight  Plaintiff 
and  others  gave  chase,  plaintiff  on  his  cycle 
going  west  on  Sixteenth  street  at  the  rate 
of  30  miles  per  hour,  until  he  approached 
something  short  of  100  feet  of  the  intersec- 
tion with  Park  avenue,  when  he  threw  off 
bis  power  and  began  to  apply  his  brake 
so  as  to  be  able  to  stop  at  the  crossing  if 
necessary.  At  this  time  he  saw  defendant 
going  north  on  Park  avenue  approaching  the 
crossing  In  his  automobile  at  a  speed  of  about 
18  miles  an  hour.  He  (defendant)  was  also 
about  100  feet  from  the  Intersection.  They 
saw  each  other  at  substantially  the  same 
time.  As  he  (plaintiff)  got  close  to  the  inter- 
section, defendant  had  gotten  so  near  that  he 
(plaintiff)  might  run  into  him,  so  he  turned 
to  the  right  in  order  to  get  into  Park  ave- 
nue and  run  on  north  parallel  with  defend- 
ant's machine,  but  saw  he  bad  not  room  for 
that  movement  and  turned  to  the  left  with  a 
view  of  passing  behind  defendant's  car.  By 
this  time  he  was  about  In  the  center  of  the  in- 
tersection and  struck  the  rear  part  of  the 
rear  end  of  the  fender  over  the  rear  wheel 
of  defendant's  car,  thus  barely  falling  in  his 
effort  to  pass  behind  the  car.  He  was 
thrown  to  the  ground  and  Injured.  At  the 
time,  of  the  collision  he  was  running  about 
6,  6,  or  7  miles  per  hour. 

We  fall  to  find  In  the  record  the  slightest 
evidence  of  negligence  on  defendant's  part, 
while  plaintiff  was  guilty  of  gross  careless- 
ness. He  was  In  such  wild  pursuit  of  a  boy 
on  the  paved  streets  of  a  city  that  it  meant 
every  chance  of  disaster.  It  Is  true  he  tes- 
tified that  he  slowed  down  for  the  crossing 
so  as  to  be  able  to  stop,  and  he  admitted  that 
he  "never  realised  I  (he)  could  not  stop  until 
after  the  accident"  It  is  strange  that  be 
should  think  that  defendant  who  had  the 
right  of  way,  should  have  known  he  could 
not  stop  when  he  did  not  know  it  himself. 
He  had  every  advantage  of  defendant  both 
In  experience  and  position,  for  he  was  astride 
his  cycle  and  had  been  a  motorcyclist  for 
several  years.   He  testified  that: 

"I  figured  that  I  could  slow  down,  at  least 
my  conclusions  were  about  that  and  I  would 
not  stop  until  I  came  to  the  intersection." 

Yet  he  seems  to  have  expected  defendant 
to  have  done  the  "figuring"  for  him,  notwith- 
standing It  was  shown  that,  going  in  the  di- 
rection he  was,  defendant  had  the  right  of 
way,  and  he  (plaintiff)  was  calculating  "to 
stop  if  necessary." 
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Defendant's  deposition  was  Introduced  by 
plaintiff,  but  we  think  it  merely  emphasizes 
the  absence  of  any  ground  upon  which  to 
base  a  cause  of  action  under  the  humani- 
tarian rule.  There  is  really  no  substantial 
difference  between  them  in  the  essentials  of 
the  case.  He  testified  that,  when  they  got 
at  the  crossing  or  intersection,  "I  knew  he 
couldn't  stop.  Neither  of  us  could  have  stop- 
ped In  the  place  we  had.  It  was  Just  a  ques- 
tion of  determining  what  the  other  fellow 
was  going  to  do."  And  that  If  he  had  stop- 
ped he  would  hare  been  across  plaintiff's 
path.  He  noticed  the  turns  or  swerves 
made  by  plaintiff,  as  plaintiff  described.  De- 
fendant stated  that  plaintiff  turned  to  the 
right  and  then  back;  that  as  he  turned  to 
the  right  he  endeavored  to  give  him  room  for 
the  turn,  so  that  they  would  run  parallel, 
but  he  swerved  to  the  left,  when  defendant 
endeavored  to  get  out  of  his  way  by  speeding 
up,  so  as  to  let  him  pass  behind,  and  "almost 
succeeded  in  doing  it"  as  plaintiff  struck  the 
rear  fender.  It  is  beyond  all  reason  to  en- 
deavor to  make  defendant  liable  for  not  di- 
vining plaintiff's  Intentions  and  avoiding  his 
grossly  careless  actions.  We  think  he  was 
entirely  blameless. 

We  have  examined  the  authorities  sub- 
mitted by  plaintiff,  especially  Peterle  v. 
Railroad,  177  Mo.  App.  359,  164  S.  W.  254, 
Rowe  v.  Hammond,  172  Mo.  App.  203,  157  S. 
W.  880,  and  Hopflnger  v.  Young,  179  S.  W. 
747,  chiefly  relied  upon,  are  wholly  unlike 
this  case  in  the  facts,  and  hence  have  no 
application. 

Defendant's  demurrer  to  the  evidence 
should  have  been  sustained. 

The  judgment  Is  reversed.  All  concur. 


NEPHLER  v.  ROWLAND  et  ai  (LAUNDER, 
Garnishee).  (No.  12251.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Feb.  12,  1917.) 

1.  Exemptions  <8=»114— Duties  of  Offices— 
Making  Levy. 

Rev.  St  1909,  §  2184,  makes  it  mandatory 
on  the  part  of  an  officer  serving  an  execution  to 
apprise  defendant  of  his  exemption  rights. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  §  130.] 

2.  Exemptions  cj=»119(l)— Time  or  Making 
Claim. 

A  defendant  who  has  not  been  informed  of 
his  exemption  rights  as  required  by  Rev.  St 
1909,  §  2184,  may  claim  his  rights  when  he  be1 
comes  aware  of  them  providing  funds  claimed 
are  still  in  hands  of  court,  and  knowledge  that 
a  debtor  has  been  summoned  as  a  garnishee  is 
not  sufficient  to  apprise  him  of  his  rights. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  {  140.] 

8.  Exemptions  «=»4— Statutokt  Provisions 
—Construction. 
Rev.  St  1909,  If  2180,  2183,  giving  the  head 
Of  a  family  the  right  to  claim  as  exempt  certain 


property,  are  benevolent  in  nature  and  must 
be  liberally  construed. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  |  4.] 

4.  Exemptions  «=>105  —  Rights  —  Tims  of 

Taking  Effect. 
The  exemption  provided  for  by  Rev.  St 
1909,  U  2180,  2183,  are  to  be  fixed  according 
to  the  status  of  the  debtor  at  the  time  of  the 
levy  of  execution,  and  not  from  the  time  be 
claims  his  exemption. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  8  135.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Frank  O.  Johnson,  Judge. 

Action  by  Clarence  J.  Nephler  against  T. 
L.  Rowland  and  others,  In  which  W.  H. 
Launder  was  summoned  as  garnishee.  A 
Judgment  was  entered  against  garnishee,  and 
he  appealed  to  the  circuit  court,  where  judg- 
ment against  him  was  affirmed.  From  a 
judgment  for  defendants  on  an  lnterplea  filed 
in  circuit  court,  plaintiff  appeals.  Reversed 
and  remanded. 

Scarrltt,  Scarritt,  Jones  &  Miller,  and  Clyde 
Wilcox,  all  of  Kansas  City,  for  appellant. 

G.  L.  Walls,  of  Kansas  City,  for  respondents. 

BLAND,  J.  This  cause  arose  in  a  justice 
court  Appellant  sued  respondent  and  oth- 
ers, and  judgment  by  default  was  rendered 
against  them  on  June  10, 1912.  On  April  29, 

1914,  execution  on  said  judgment  was  Issued 
by  the  justice,  and  on  May  5,  1914,  William 

H.  Launder  was  summoned  as  garnishee. 
Thereafter  the  garnishee  filed  his  answer 
stating  that  he  owed  defendants  nothing.  A 
denial  of  the  facts  stated  In  said  answer  was 
filed  by  plaintiff,  and  upon  a  trial  a  judg- 
ment was  rendered  by  the  justice  in  favor  of 
the  plaintiff  and  against  the  garnishee  In  the 
sum  of  $280.08.  The  garnishee  appealed 
from  this  judgment  to  the  circuit  court, 
where  the  judgment  against  the  garnishee 
was  affirmed  because  of  the  tatter's  failure 
to  give  notice  of  his  appeal  as  required  by 
law. 

Execution  on  said  judgment  was  issued  di- 
rected against  the  garnishee,  and  as  a  result 
thereof  said  Launder,  garnishee,  on  May  25, 

1915,  paid  to  the  sheriff  of  Jackson  county 
the  sum  of  $312.73,  and  on  June  8,  1915,  the 
sheriff,  after  deducting  bis  costs,  turned  over 
to  the  clerk  of  the  circuit  court  the  sum  of 
$296.88.  Thereupon,  on  June  8,  1915,  the 
date  on  which  said  money  was  paid  to  the 
clerk  of  the  circuit  court,  respondent  T.  L. 
Rowland,  one  of  the  defendants  in  the  orig- 
inal cause  In  which  said  Launder  was  sum- 
moned as  garnishee,  filed  in  the  circuit  court 
an  lnterplea  stating  that  at  the  time  of  the 
filing  of  the  action  against  him  upon  which 
execution  was  issued  and  said  Launder  gar- 
nished he  was,  and  ever  since  had  been,  and 
at  the  time  of  the  filing  of  said  lnterplea  was, 
the  head  of  a  family,  resident  of  Jackson 
county,  Mo.,  that  he  had  no  personal  prop- 
erty, etc.,  and  claiming  the  said  $280.08  un- 
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der  the  exemption  statute  as  money  belong- 
ing to  interpleader  and  garnished  in  the 
hands  of  laid  Launder. 

The  court  below,  after  a  trial  upon  said 
interplea,  found  that  Rowland  was  entitled 
to  his  exemptions  as  prayed,  and  allowed 
the  same  as  of  the  time  he  filed  his  inter- 
plea, and  not  as  of  the  time  of  the  levy  of 
the  execution. 

Appellant  claims  that  the  court  erred  in 
its  action,  and  gives  two  reasons  therefor: 
First,  that  respondent  waived  his  right  to 
claim  his  exemptions  by  falling  to  make  such 
claim  at  the  time  of  the  levy  by  the  con- 
stable, or  within  a  reasonable  time  there- 
after; second,  that  the  respondent's  right  to 
claim  the  fund  in  question  as  exempt  from 
execution  must  be  determined  according  to 
his  exemption  status  at  the  time  of  the  levy 
of  the  execution,  and  not  at  the  time  of  the 
filing  of  his  interplea. 

[1]  Section  2184,  R.  S.  1909,  requires  the 
officer  in  whose  hands  any  execution  may 
come  to  apprise  the  defendant  of  his  exemp- 
tion rights.  It  Is  mandatory  on  the  officer 
to  give  this  notice.  State  v.  Romer,  44  Mo. 
99 ;  State  ex  rel.  Bellemere  v.  O'Neill,  78  Mo. 
App.  20.  In  this  case  the  defendant  T.  L. 
Rowland  was  not  notified,  either  by  the  con- 
stable or  sheriff,  of  his  exemption  rights. 
Under  these  conditions  the  defendant  T.  I* 
Rowland  could  claim  such  exemptions  the 
first  time  he  became  aware  of  his  exemption 
rights,  provided  the  fund  levied  on  was  still 
in  the  custody  of  the  court.  Rolla  State 
Bank  v.  Borgfeld,  93  Mo.  App.  62. 

[2, 3]  The  statute  allowing  exemptions  was 
passed  to  relieve  poor  debtors,  and,  being  be- 
nevolent In  its  nature,  must  be  liberally  con- 
strued. Wagner  v.  Furniture  4  Carpet  Com- 
pany, 63  Mo.  App.  loc  cit  209.  Appellant 
claims,  and  the  record  shows,  that  defendant 
X.  L.  Rowland  did  have  knowledge  that 
Launder  had  been  summoned  as  a  garnishee, 
and  that  such  knowledge  came  to  him  on  a 
date  shortly  after  service  of  garnishment 
By  a  reading  of  the  statutes  it  is  seen  that 
it  is  necessary  that  said  defendant  should 
not  only  have  notice  of  the  garnishment,  but 
that  he  must  have  been  apprised  of  his  rights 
of  exemption.  There  is  no  evidence  that 
said  defendant  ever  was  apprised  of  his  ex- 
emption rights  or  that  he  ever  knew  of  them 
until  he  filed  his  interplea  in  the  circuit 
court.  The  defendant  T.  L.  Rowland  not 
having  been  previously  apprised  of  his  ex- 
emption rights,  the  trial  court  properly  per- 
mitted him  to  interplead  and  to  set  up  such 
rights. 

£4]  After  having  permitted  said  defendant 
to  Interplea,  was  the  court  right  In  holding 
that  bis  status  with  reference  to  his  exemp- 
tions was  to  be  fixed  at  the  time  of  the  filing 
of  such  interplea  instead  of  at  the  time  of 
levying  of  execution? 


Section  2180,  R.  S.  1909,  provides  that: ' 
"The  following  property,  when  owned  by  the 
head  of  a  family,  shall  be  exempt  from  attach- 
ment and  execution." 

And  section  2183  provides  that: 

"Each  head  of  the  family,  at  his  election,  in 

lieu  of,  •   •  *  may  select  and  hold,  exempt 

from  execution.  *  •  * " 

Section  2184  provides  that: 

"It  shall  be  the  duty  of  the  officer  in  whose 
hands  any  execution  may  come,  before  he  shall 
levy  the  same,  to  apprise  the  person  against 
whom  such  execution  has  issued  of  the  property 
exempt  under  sections  2179,  2180  and  2183,  and 
his  right  to  hold  the  same  as  exempt  from  at- 
tachment and  execution." 

From  a  reading  of  the  foregoing  sections 
of  the  statutes  it  is  apparent  that  the  lan- 
guage "exempt  from  execution"  and  "hold 
exempt  from  execution"  and  "property  ex- 
empt" from  execution  fixes  the  debtor's 
rights  as  of  the  time  of  the  levy.  Martin  v. 
Barnett,  158  Mo.  App.  loc  cit  393, 138  S.  W. 
538;  Caldwell  v.  Renfro,  99  Mo.  App.  loc.  cit. 
380,  73  S.  W.  340.  Giving  that  beneficent 
interpretation  to  the  statute  for  which  it 
calls,  we  have,  for  the  reasons  given  supra, 
permitted  defendant  Rowland  to  interplea 
long  after  the  levy  of  the  execution  and  gar- 
nishment However,  the  statute  could  not 
be  given  any  rational  interpretation  that 
would  permit  a  debtor,  by  changing  his  sta- 
tus even  with  no  intention  of  evasion,  to  get 
something  other  than  the  law  gives  him  at 
the  time  of  the  levy.  While  we  may  restore 
to  the  debtor  the  rights  he  had  at  the  time 
of  the  levy,  we  cannot  give  him  any  addition- 
al or  other  rights  simply  because  the  con- 
stable failed  in  his  duty.  It  follows  that  de- 
fendant's exemption  rights  were  fixed  as  of 
the  time  of  the  levy  of  execution. 

As  the  justice  found  that  the  money  gar- 
nished was  that  of  defendant  Rowland,  and 
the  Judgment  of  the  Justice  having  been  af- 
firmed by  the  circuit  court,  the  latter,  on 
trial  anew,  should  so  regard  the  fund  In  Its 
custody. 

The  Judgment  is  reversed,  and  the  cause 
remanded.  All  concur. 


SMITH  v.  CALEDONIAN  INS.  CO.  OF 
SCOTLAND.   (No.  12291.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Feb.  12,  1917.) 

1.  Insurance  <8=»163(1)— Fnat  Insurance— 
Construction  o»  Pomct. 
A  policy  of  fire  Insurance  "on  a  building 
and  additions,  *  *  *  all  permanent  improve- 
ments, therein,  including  material  entering  into 
construction  of  same  and  thereon,"  with  "per- 
mission granted  to  complete,"  and  "privilege 
granted  to  make  alterations,"  it  appearing  that 
the  building,  originally  a  wooden  structure,  had 
been  gradually  altered  by  the  addition  of  foun- 
dations and  making  other  portions  more  substan- 
tial, and  that  it  was  the  intention  of  insured 
to  gradually  alter  it  to  a  two-story  brick  and 
stone  building,  and  that  at  all  times  it  composed 
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One  structure,  the  policy  insured  a  complete 
building  in  use  and'  undergoing  alteration. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {J  840, 345.] 

2.  Insurance  «=»163(1)— Fibjs  Insurance— 

Construction  of  Policy. 
In  a  policy  of  fire  insurance  otherwise  indi- 
cating a  complete  building  in  the  process  of  al- 
teration, the  words  "permission  granted  to 
complete"  referred  to  the  completion  of  the  al- 
terations of  the  building,  and  not  to  the  comple- 
tion of  a  building  in  the  course  of  construction. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  SI  340,  345.] 

8.  Insurance  <g=16S(2) — Fibk  Insurance— 

Construction  or  Policy. 
The  fact  that  a  policy  of  fire  insurance  pro- 
vides that  work  on  the  alteration  of  the  building 
insured  shall  not  extend  over  a  longer  period 
than  fifteen  days  at  any  one  time  is  not  incon- 
sistent with  the  idea  that  the  policy  insured  8 
completed  buildyig  in  the  course  of  alteration, 
since  the  insured  had  as  many  fifteen  day  peri- 
ods as  he  chose  to  use. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  841.] 

4.  Insurance  <8=>163(2)— Fire  Inburanob— 
Construction  of  Policy. 

Rev.  St.  1909,  |  7020,  provides  that,  where 
realty  insured  is  destroyed,  the  property  is  tak- 
en as  worth  the  amount  of  the  policy  less  dete- 
rioration, and  the  burden  of  proving  deteriora- 
tion is  on  the  insurer.  Section  7030  provides 
that  no  company  shall  insure  personalty  for 
more  than  three-fourths  of  its  value,  which 
shall  not  be  questioned,  and  the  burden  is  on  the 
insured  to  show  that  there  has  been  no  depreci- 
ation. Plaintiff's  policy  insured  for  $8,500  a 
building  in  the  process  of  alteration,  including 
additions,  etc.,  and  material  entering  into  con- 
struction, and  new  work  and  materials  therefor. 
Held,  that  it  was  the  intention  of  the  parties 
that  material,  when  assembled  on  the  premises 
for  the  purpose  and  intention  of  being  incorpo- 
rated into  the  building,  should  be  treated  as  a 
part  of  the  realty  if  burned  while  so  assembled. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  341.] 

5.  Insurance   <8=171  — Fire   Insurance  — 

Construction  of  Policy. 
A  policy  of  fire  insurance  on  a  complete 
building  in  use  and  undergoing  alteration  "to 
an  amount  not  exceeding  $3,500,"  in  view  of  a 
subsequent  definite  statement  in  the  policy  that 
the  amount  on  the  specific  property  mentioned 
was  to  be  $3,500,  was  for  the  specific  sum  of 
$3,500. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ii  355-857.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; We  O.  Thomas,  Judge. 

Action  by  S.  V.  Smith  against  the  Caledo- 
nian Insurance  Company  of  Scotland.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Fyke  &  Snider,  of  Kansas  City,  for  appel- 
lant Cook  ft  Gossett,  of  Kansas  City,  for 
respondent 

BLAND,  J.  This  is  a  suit  on  a  fire  insur- 
ance policy,  the  material  parts  of  which  are 
as  follows: 

'In  consideration  of  *  *  *  does  insure  S. 
V.  Smith  *  •  •  *  for  a  term  of  three  years 
from  December  2, 1914,  •  *  •  against  all  di- 
rect loss  or  damage  by  fire  *  *  *  to  an 
amount    not    exceeding    thirty-five  hundred 


($8,500.00)  dollars,  to  the  following  described 
property,  •  •  •  to  wit: 

"$3500  On  the  roof  building  and 

additions,  including  windows,  door  screens  and 
awnings,  gas  and  electric  light  fixtures,  plumb- 
ing, heating  apparatus  and  connections,  eleva- 
tors, their  machinery  and  appurtenances,  sky- 
lights, plate  and  art  glass,  frescoing  and  wall 
decorations,  engines,  boilers,  their  settings  and 
appurtenances,  and  all  permanent  improvements 
therein,  including  material  entering  into  the 
construction  of  same  and  thereon,  stone  and 
prismatic  sidewalks,  adjoining,  occupied  for 
mercantile  and  situate  Noe.  535-539  Westport 
avenue,  Kansas  City,  Mo.  .Permission  granted 
to  complete. 

"Other  insurance  permitted.  Notice  of  in- 
cumbrances waived. 

"Privilege  granted  to  make  additions,  altera- 
tions and  repairs,  using  materials  and  processes 
incident  thereto  (and  it  is  understood  that  this 
insurance  shall  also  cover  new  work  and  mate- 
rials therefor).  •  •  •  This  entire  policy  shall 
be  void  *  *  *  if  mechanics  be  employed  in 
building,  altering  or  repairing  the  within  de- 
scribed premises  for  more  than  fifteen  days  at 
any  one  time." 

The  undisputed  evidence  shows  the  follow- 
ing facts  concerning  the  property  insured: 
That  thirteen  years  before  the  trial  plaintiff 
bought  the  lot  upon  which  the  building  de- 
stroyed was  situated,  and  two  years  there- 
after he  leased  the  same  to  the  Whitney  Lum- 
ber Company.  This  company  Immediately 
built  a  lumber  shed,  90x102  feet,  composed  of 
wood,  which  covered  a  portion  of  the  lot 
The  east  and  north  walls  of  said  lumber 
shed  were  supported  by  stone  foundation 
walls.  About  six  or  seven  years  before  the 
trial,  the  Whitney  Lumber  Company  vacated 
the  premises,  and  thereafter  the  building  was 
used  by  plaintiff  for  the  purpose  of  storing 
goods.  That,  a  short  time  before  the  Insur- 
ance was  written,  stone  basement  walls  were 
erected  on  the  south  and  west  sides  of  the 
building,  so  that  at  the  time  the  policy  was 
written  there  were  basement  walls  on  all  four 
sides.  The  south  and  east  walls  had  open- 
ings indicating  they  were  not  entirely  finish- 
ed. The  evidence  further  shows  that,  before 
the  Issuance  of  said  policy,  plaintiff  bad  con- 
structed a  brick  wall,  ten  or  twelve  feet 
high,  on  the  foundation  on  the  south  side, 
which  wall  extended  to  within  two  or  three 
feet  of  the  roof,  and  that  he  had  built  turns 
in  this  brick  wall  at  each  end,  to  the  north 
on  the  east  and  west  foundation  walls  re- 
spectively. The  evidence  further  shows  that 
some  sills  consisting  of  beavy  timbers  bad 
been  placed  on  these  foundation  walls.  The 
frame  part  of  the  building  consisted  of  a 
boxed  frame  wall  on  the  east  side  and  open 
frame  work  on  the  west  side.  In  the  north- 
east part  of  the  building  plaintiff  had  finish- 
ed a  room,  20  by  50  feet,  which  was  used  for 
a  restaurant  fruit  stand,  and  cigar  store. 
Said  room  was  all  Inclosed  and  floored.  The 
rest  of  the  building  was  mostly  open  and  was 
equipped  with  lumber  racks  and  had  little 
flooring.  However,  the  entire  building  was 
covered  with  a  gravel  roof. 

At  the  time  of  the  fire,  plaintiff  had  In  the 


»For  other  cases  see  same  topic  and  KBTY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


1030 


191  SOUTHWESTERN  REPORTER 


building  and  plied  on  the  street  level  floor 
about  40,000  brick,  mostly  secondhand,  and 
on  his  lot,  bnt  outside  of  the  structure,  he 
had  about  7,000  brick  and  two  large  steam 
boilers.  The  boilers  and  most  of  the  brick 
had  been  bought  secondhand  and  were  intend- 
ed to  be  put  Into  the  building.  The  boilers 
were  resting  on  timbers  ruined  by  the  fire. 
A  total  loss  of  the  building  and  material  w&s 
suffered  by  a  fire  occurring  April  19,  1015. 
Plaintiff's  contention  was  that  the  Insurance 
was  written  to  cover  a  roofed-in  and  Inclosed 
building  which  had  been  undergoing  alter- 
ation, which  he  contemplated  continuing  at 
his  convenience,  and  which  alteration  he  had 
permission  to  make  by  the  terms  of  the  policy. 
The  defendant  maintained  that  the  policy  did 
not  Insure  a  building,  but  a  structure  then 
being  erected,  later  to  become  a  building,  and, 
in  the  meantime,  the  material  assembled  and 
to  be  assembled  there  to  complete  the  con- 
struction of  the  building;  and  further  claim- 
ed that  for  these  reasons  defendant's  liability 
was  $3,500,  less  the  amount  It  would  have 
cost  to  complete  the  building  had  the  fire  not 
occurred. 

Defendant  Introduced  no  testimony  save 
some  photographic  exhibits.  The  oral  evi- 
dence consisted  of  the  testimony  of  two  wit- 
nesses produced  by  plaintiff,  Including  him- 
self, and  they  testified  to  the  foregoing  facts 
relative  to  the  condition  and  character  of 
plaintiff's  structure.  It  is  quite  apparent  to 
us  that  the  structure  was  originally  a  frame 
building,  and  that  plaintiff  had  altered  It 
from  time  to  time  by  making  portions  of  It 
more  substantial,  so  that  at  the  time  the 
policy  was  written  plaintiff  bad  reached  a 
stage  In  the  alteration  of  the  building  where 
he  had  gotten  his  foundation  or  basement 
walls  In,  and  a  portion  of  one  of  the  first 
story  walls  over  the  foundation.  The  evi- 
dence shows  that  a  portion  of  the  frame 
structure  rested  on  these  foundation  walls, 
and  from  the  evidence  we  have  concluded 
that  the  whole  work,  frame,  stone,  and  brick, 
composed  one  structure. 

[1]  Plaintiff  testified  that  It  was  his  In- 
tention to  gradually  alter  the  building  until 
he  would  have  a  two-story  brick  and  stone 
building.  It  is  quite  evident,  then,  that  the 
property  Insured  was  not  a  building  being 
constructed  or  an  unfinished  building  to  be 
completed,  but  an  entire  and  complete  build- 
ing In  use  and  undergoing  alteration,  and 
that  such  building  was  insured  by  the  policy 
for  the  specific  sum  of  $3,500. 

[2]  Defendant  contends  that  the  clause  In 
the  policy,  which  says  "permission  granted 
to  complete,"  shows  that  it  was  understood 
by  the  parties  that  the  building  was  an  un- 
completed structure  in  the  course  of  con- 
struction, and  If  It  had  been  a  building  In  the 
course  of '  alteration  such  terms  would  not 
have  been  used.  In  view  of  the  whole  policy 
and  the  condition  and  character  of  the  struc- 
ture covered. by  it,  it  is  quite  clear  to  us  that 


the  words  "permission  granted  to  complete" 
referred  to  the  completion  of  the  alterations 
of  the  building,  and  not  to  a  completion  of  a 
building  in  course  of  construction. 

[S]  Defendant  contends  that  because  the 
policy  provides  that  work  on  the  alteration 
shall  not  extend  over  a  longer  period  than 
15  days'  at  any  one  time,  and  as  plaintiff  in* 
tended  to  change  the  building  by  adding  two 
new  floors  of  brick  construction,  It  would  be 
Inconsistent  to  say  that  the  parties  contem- 
plated that  the  structure  was  a  completed 
building  In  course  of  alteration.  As  the  plain- 
tiff had  as  many  15-day  periods  to  work  In 
as  he  chose  to  use,  we  see  nothing  incon- 
sistent In  the  idea  that  the  building  was  one 
In  course  of  alteration.  Therefore  the  court 
below  correctly  excluded  testimony,  and  re- 
fused defendant's  Instructions  based  thereon, 
offered  upon  defendant's  theory  as  above 
outlined. 

Plaintiff,  below,  recovered  for  the  loss  of 
the  brick,  timbers,  and  boilers,  on  the  theory 
that  the  same,  having  been  assembled  on  the 
premises  for  the  purpose  and  intention  of 
being  incorporated  into  the  building,  became 
a  portion  of  the  realty  as  soon  as  so  assem- 
bled. While  defendant's  theory  was  that 
said  material,  while .  covered  by  the  policy, 
was  covered  as  material  only,  and  therefore 
personalty,  and  not  as  part  of  the  building 
and  realty.  As  the  extent  of  liability  for 
loss  of  a  building  and  loss  of  personal  prop- 
erty is  determined  by  different  rules,  sec- 
tions 7020  and  7080,  R.  S.  1909,  It  is  neces- 
sary for  the  court  to  determine  which  of 
the  two  foregoing  contentions  is  right 

The  policy  insures  everything  mentioned 
therein  for  $3,500.  It  Is  clear  that  the  ob- 
ject of  the  insurance  is  to  Insure  real  es- 
tate, namely,  a  building  in  course  of  altera- 
tion. The  insurance  of  material  to  be  used 
to  alter  the  structure  is  a  mere  incident  to 
the  insurance  of  the  structure  which  is  being 
altered.  It  seems  to  us  that,  had  the  com- 
pany intended  to  insure  as  personal  property 
any  part  of  the  property  covered,  it  would 
have  insured  it  as  such  and  would  not  have 
insured  it  as  a  part  of  the  amount,  to  wit, 
$3,500,  placed  on  the  realty.  The  reason  of 
this  is  obvious;  for,  If  the  material  be 
classed  as  personalty,  being  in  the  policy 
included  with  real  estate,  there  is  no  cer- 
tain method  of  determining  either  the  value 
of  the  property  or  the  amount  of  the  loss  as 
fixed  by  the  statutes  of  the  state.  As  to 
realty  (In  case  of  fire),  the  property  is  taken 
as  worth  the  amount  for  which  it  is  insured 
by  the  policy,  leas  any  deterioration  that  it 
may  have  suffered  between  the  date  of  the 
Issuance  of  the  policy  and  the  date  of  the 
fire,  and  the  burden  of  proving  such  deteri- 
oration, if  any,  is  on  the  Insurer.  Section 
.7020,  B,  S.  1909;  Stevens  v.  Insurance  Co., 
120  Mo.  App.  88,  96  S.  W.  684;  Havens  v. 
Ins.  Co.,  123  Mo.  403,  27  S.  W.  718,  26  L.  R. 
A.  107,  45  Am.  St  Rep.  670.   While,  on  the 
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other  hand,  as  to  personalty,  the  property  la 
taken  as  worth  not  the  amount  for  which  It 
is  insured,  but  the  amount  of  insurance  is 
conclusively  presumed  to  be  only  three- 
fourths  of  its  value,  as  the  statutes  provide 
that: 

"No  company  shall  take  a  risk  *  *  *  at 
a  ratio  greater  than  three-fourths  of  the  value 
of  the  property  insured,  and  when  taken,  its 
value  shall  not  be  questioned  in  any  proceeding." 
Section  7030,  R.  S.  1809. 

And  in  case  of  loss  the  burden  of  proof  is 
on  the  insured  to  show  there  was  no  depre- 
dation of  such  personal  property  between 
the  time  of  the  Issuance  of  the  policy  and  the 
fire.  Stevens  v.  Insurance  Co.,  supra. 

So  we  find,  not  only  different  methods  of 
arriving  at  the  value  of  real  estate  and  per- 
sonal property,  but,  in  addition,  we  find  that 
the  burden  of  proof  as  to  the  value  of  real 
property  is  different  from  such  burden  as  to 
the  value  of  .personal  property. 

[4]  The  policy  reads  that  the  Insurance 
was  to  be  $3,500  and  was  to  Insure  the  build- 
ing and  the  additions,  and  that  such  build- 
ing and  additions  were  to  include  "win- 
dows, door  screens,  •  •  •  engine  boilers, 
*  *  *  and  all  permanent  Improvements 
therein,  Including  material  entering  into  the 
construction  of  same  and  thereon.  •  •  • 
Privilege  granted  to  make  additions,  altera- 
tions and  repairs,  using  materials  and  pro- 
cesses Incident  thereto  (and  it  is  understood 
that  this  insurance  shall  also  cover  new 
work  and  materials  therefor)."  From  the 
language  of  the  policy,  and  from  the  above 
considerations  of  it,  we  cannot  but  conclude 
that  it  was  the  intention  of  the  parties  that 
material,  such  as  the  boilers,  brick,  and  tim- 
bers in  controversy,  when  assembled  on  the 
premises  for  the  purpose  and  intention,  of 
being  incorporated  into  the  building,  should 
be  treated  as  a  part  of  the  realty  In  case 
they  were  burned  while  so  assembled. 

[6]  Defendant  contends  that  no  value  is 
fixed  on  the  property  Insured  by  the  policy, 
giving  as  a  reason  therefore  that  the  policy 
reads  "does  insure  S.  V.  Smith  *  *  *  to 
an  amount  not  exceeding  thirty-five  hundred 
($3,500.00)  dollars."  While  it  is  true  that 
this  language,  taken  alone,  means  that  the 
Insurance  might  be  as  much  as  $3,500,  or 
It  might  be  less,  the  matter  is  made  definite 
by  the  language  used  later  In  the  policy, 
wherein  it  is  definitely  stated  that  the 
amount  on  tbea  specific  property  mentioned  in 
the  policy  was*  to  be  $3,500.  Construing  to- 
gether all  of  the  language  of  the  policy,  it  is 
clear  that  it  means  that  the  property  was 
insured  for  $3,500,  but  not  exceeding  that 
amount 

Defendant  complains  that  instruction  No. 
1,  given  on  behalf  of  plaintiff,  was  errone- 
ous because  it  assumed  plaintiff  to  have 
been  the  owner  of  the  property  in  question, 
both  at  the  time  the  policy  was  Issued  and 
at  the  time  of  the  lire,  and  that  it  assumed 


the  policy  in  question  was  In  force  and  ef- 
fect at  the  time  of  the  fire.  Defendant  says 
that  all  of  these  things  were  put  In  issue  by 
the  answer.  While  these  were  not  contested 
points  at  the  trial,  we  find  evidence  in  the 
record  that  plaintiff  was 'the  owner  of  the 
property  in  question  at  both  of  said  times', 
and  that  the  policy  was  in  force  and  effect 
at  the  time  of  the  fire. 
Judgment  Is  affirmed.  All  concur. 


HARRIS  v.  HARTFORD  FIRE  INS.  CO. 

(No.  12188.) 
(Kansas  City  Court  of  Appeals.  Missouri 
Dec.  18,  1916.) 

L  Insurance  ®=>646(8)  —  Fibs  Insurance  — 

Presumptions. 
Under  Rev.  St  1907,  {  7080,  providing  that 
no  insurance  company  shall  insure  a  stock  of 
goods  for  more  than  three-fourths  of  its  value, 
it  is  presumed  that  the  am  omit  of  insurance  is 
but  three-fourths  of  the  value  of  the  stock, 
and  if  there  are  several  policies,  their  total 
amount  will  be  considered  as  only  three-fourths 
of  the  value. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1665.] 

2.  Insurance  <s=»665(4)  —  Firs  Insurance  — 
Amount  or  Loss— Value  or  Goods— Evi- 
dence—AoiassiaiunT. 

While  in  a  suit  on  one  of  several  policies 
of  fire  insurance  on  a  stock  of  foods,  the  agree- 
ment of  the  insured  in  negotiating  settlement  of 
another  policy  that  the  value  of  the  goods  was 
a  certain  sum  is  admissible,  it  is  not  conclusive 
of  the  value. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1722.] 

3.  Appeal  and  Bbbob  «=>1006CL)— Scope  of 
Review  —  Preservation  —  Findings  or 
Court. 

Where  the  trial  was  by  the  court  and  no 
declarations  of  law  were  asked  or  given  for 
either  party,  the  court  on  appeal  must  accept 
the  trial  court's  finding. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3956.] 

Appeal  from  Circuit  Court,  Cooper  County ; 
Jack  G.  Slate,  Judge. 

"Not  to  be. officially  published." 

Action  by  J.  B.  Harris  against  the  Hartford 
Fire  Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

W.  B.  Kelley,  of  Kansas  City,  for  appellant 
Roy  D.  Williams,  of  Boonville,  for  respondent. 

ELLISON,  P.  J.  Plaintiff's  action  la  based 
on  a  policy  of  fire  insurance  for  one  thousand 
dollars  on  a  stock  of  merchandise  afterwards 
totally  destroyed.  He  recovered  judgment 
for  the  full  amount  and  attorney's  fee  and 
a  penalty  In  addition. 

[1]  It  appears  that  at  the  date  of  plaintiff's 
policy  there  was  other  Insurance  on  the  stock, 
aggregating,  with  plaintiff's  the  sum  of  $12,- 
500.  One  of  the  policies  contained  a  three- 
fourths  value  clause.  The  law  is  (section  7030, 
R.  S.  1909)  that  the  amount  of  Insurance  is 
only  three-fourths  of  the  value  of  stock.  Gib- 
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son  v.  Ins.  Co.,  82  Mo.  App.  516 ;  Spickard  v. 
Ins.  Co.,  184  Mo.  App.  1, 146  S.  W.  808 ;  Ste- 
vens v.  Ins.  Co.,  120  Mo.  App.  88,  96  S.  W. 
684 ;  La  Font  v.  Ins.  Co.,  193  Mo.  App.  643, 
182  S.  W.  1029.  And  if  there  are  several  pol- 
icies, their  total  amount  will  be  considered  as 
only  three-fourths  of  the  value  of  the  stock. 
Hanna  v.  Ins.  Co.,  109  Mo.  App.  152,  82  S.  W. 
1115 ;  Spickard  v.  Ins.  Co.,  supra.  That  would 
fix  the  value  of  the  stock,  at  date  of  the  policy 
in  suit,  at  $16,666.66,  and  would  leave  due 
the  full  face  of  each  policy,  including  plain- 
tiff's. 

[2,  3]  But  defendant  has  put  in  defense  of 
the  case  a  claim  that  the  property  bad  great- 
.  ly  depreciated  in  value  between  the  Insurance 
and  the  fire,  and  that  there  was  an  agreement 
between  it  and  plaintiff  that  the  actual  value 
of  the  property  at  the  time  it  was  destroyed 
was  $11,346.46.  But  the  evidence  in  plaintiff's 
behalf  tended  to  show  that  such  agreement 
did  not  concern  the  policy  in  suit,  but  was 
made  in  an  adjustment  of  the  other  policies 
and  for  the  purpose  of  getting  a  settlement 
of  the  other  policies.  While,  in  the  circum- 
stances shown,  the  agreement  may  well  have 
been  Introduced  in  this  case,  it  was  not  con- 
clusive against  the  plaintiff.  The  trial  was 
by  the  court  without  a  jury,  and  there  were 
no  declarations  of  law  asked  or  given  for 
either  party.  In  that  condition  of  the  record 
we  must  accept  the  court's  finding. 

There  was  evidence  tending  to  show  the 
sales  and  purchases  between  the  date  of  the 
policy  and  the  fire.  And  there  was  evidence 
touching^  the  question  of  depredation. 

The  court  allowed  an  attorney's  fee  to 
plaintiff's  counsel.  There  Is  no  question  of 
the  legal  right  to  such  fee  on  a  proper  show- 
ing. In  this  case  we  think  the  evidence  was 
such  as  to  support  the  court's  conclusion. 

We  have  examined  the  suggestions  made  by 
defendant,  but  find  ourselves  without  right  to 
Interfere,  and  hence  affirm  the  judgment.  All 
concur. 


BEHRB  v.  HEMP  &  CO.    (No.  14559.) 

(St.  Louis  Court  of  Appeals.    Missouri.  Ar- 
gued and  Submitted  Jan.  5,  1917.  Opin- 
ion Filed  Feb.  6,  1917.) 

1.  Negligence  «=»45  —  Cabe  Required  by 
Master— Statute— Application  to  Thibd 
Pebsons. 

Rev.  St  1909,  8  7830,  requiring  openings 
of  hatchways,  elevators,  etc.,  on  the  floors  of 
manufacturing,  mercantile,  etc.,  buildings  to  be 
protected,  does  not  apply  to  any  persons  except 
employes  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  t  60.] 

2.  Master  and  Sebvant  <8=>88(1)  —  "Em- 
ploye." 

Where  plaintiff  in  the  employ  of  a  third 
person  was  assigned  by  his  employer  to  do  cer- 
tain work  in  a  shed  on  the  premises  of  defend- 
ant which  defendant  had  authorized  the  employ- 


er to  use,  plaintiff  was  not  an  employ^  of  the 

defendant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  g|  144,  151. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Employe.] 

8.  Negligence  <8=  32(2)— Use  or  Buildings- 
Invitee. 

Where  plaintiff's  employer  occupied  a  shed 
on  defendant's  premises  for  the  purpose  of  do- 
ing work  for  the  defendant  on  the  invitation 
of  defendant  and  as  invitees  plaintiff  and  em- 
ployer were  entitled  to  use  passageways  through 
the  building  of  the  defendant  necessary  to 
reach  the  shed,  the  duty  of  only  ordinary  care 
was  cast  on  defendant  to  keep  the  shed  and  ways 
to  it  in  reasonably  safe  condition  for  their  use 
and  to  warn  them  of  any  unsafe  condition. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  S  43.] 

4.  Negligence  «=»32(1) — Use  of  Buildings 
— Licensee. 

No  duty  is  imposed  by  law  upon  the  owner 
or  occupier  of  ■  a  building  to  keep  the  premises 
in  a  suitable  condition  for  the  use  of  mere  li- 
censees. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |  42.] 

5.  Negligence  «=»46— Use  or  Buildings— 
Cabe  as  to  Licensees  and  Invitees. 

Plaintiff's  employer  occupied  a  shed  on  the 
invitation  of  the  defendant  for  the  purpose  of 
doing  work  for  the  defendant  Plaintiff  and 
another  employe  at  the  direction  of  their  em- 
ployer went  to  the  shed  through  a  passageway 
in  defendant's  building  which  was  one  of  two 
usual  routes.  Plaintiff  later  while  looking  for 
a  broom,  having  been  told  by  an  unidentified 
boy  that  he  would  find  one  at  another  part  of 
the  premises,  fell  into  the  elevator  shaft  at 
least  10  feet  from  either  of  the  two  routes 
which  he  was  entitled  to  use.  Meld}  that  de- 
fendant was  not  charged  with  any  liability  to 
the  plaintiff  for  the  accident  whether  plaintiff 
was  a  licensee  or  invitee. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  60.] 

Appeal  from  St  Louis  Circuit  Court;  Wm. 
M.  Kinsey,  Judge. 

"Not  to  be  officially  published." 

Action  by  Barney  Fllnk  against  Hemp  & 
Co.  Judgment  for  defendant,  and  pending 
the  filing  of  a  hill  of  exceptions  and  perfec- 
tion of  an  appeal  by  plaintiff  he  died,  and  the 
cause  was  revived  in  the  name  of  George  C. 
Behre,  his  executor,  who  perfected  the  ap- 
peal. Affirmed. 

John  A.  Gilliam  and  J.  Butler  McCormick, 
both  of  St  Louis,  for  appellant  Scbnur- 
macher  &  Rassieur,  of  St  Louis,  for  re- 
spondent. 

REYNOLDS,  P.  J.  Action  by  plaintiff  to 
recover  damages  for  injuries  received  by  fall- 
ing Into  an  elevator  shaft  on  the  premises  of 
defendant  • 

At  the  close  of  the  evidence  for  plaintiff, 
defendant,  introducing  no  evidence,  asked  an 
instruction  that  under  the  pleadings  and  evi- 
dence plaintiff  could  not  recover.  Plaintiff 
thereupon  took  a  nonsuit  with  leave  to  move 
to  set  it  aside.  That  was  overruled.  Pend- 
ing the  filing  of  a  bill  of  exceptions  and  per- 
fection of  an  appeal  by  plaintiff,  he  died  and 
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the  cause  was  revived  In  the  name  of  his  ex- 
ecutor, who,  as  such,  has  duly  perfected  his 
appeal  to  our  court 

The  accident  to  plaintiff  happened  Decem- 
ber 16th,  1910.  By  his  petition  plaintiff 
states  that  prior  to  that  date  defendant  had 
entered  into  an  arrangement  with  one  Buel, 
who  was  engaged  In  the  business  of  Japan- 
ning, 'whereby  Buel,  through  his  servants  and 
agents  was  to  do  certain  japanning  work  for 
defendant,  and  for  that  purpose  "was  to  send 
his  employes  to  defendant's  premises  where 
said  Japanning  work  was  to  be  done.  And 
plaintiff  states  that  on  said  16th  day  of  De- 
cember, 1910,  he  was  In  the  employment  of 
said  Buel  and  that  as  such  employe  he  was 
on  said  date  rightfully  upon  the  premises  of 
the  defendant,  on  the  invitation  of  the  de- 
fendant, and  engaged  in  the  work  which  was 
being  done  there  for  the  defendant  under  and 
In  pursuance  of  the  aforesaid  arrangement 
with  said  Buel,  and  It  was  the  duty  of  the  de- 
fendant to  furnish  plaintiff  with  a  reasonably 
safe  place  In  which  to  do  his  said  work, 
which  defendant  failed  and  neglected  to  do, 
whereby  plaintiff  sustained  the  Injuries  here- 
inafter stated." 

It  Is  further  averred  that  at  the  time  plain- 
tiff was  injured  the  hatchway  on  the  first 
floor  above  the  basement  of  the  building  was 
open  and  uncovered  and  in  nowise  guarded  or 
protected  and  the  premises  surrounding  this 
opening  nearly  dark  and  Insufficiently  lighted 
and  dangerous,  and  so  known  to  be  by  de- 
fendant, or  by  the  exercise  of  reasonable  care 
on  Its  part,  would  have  been  known  to  it; 
that  defendant  had  posted  no  warning  of  the 
danger  of  the  opening  or  hatchway  and  had 
given  none  to  plaintiff;  that  while  plaintiff, 
on  the  day  named,  was  in  the  premises  "and 
engaged  in  his  work  for  said  John  H.  Buel, 
In  doing  the  said  work  that  said  Buel  was 
doing  for  the  defendant,  plaintiff,  while  look- 
ing for  a  broom  to  sweep  up  and  clean  up  the 
place  in  which  he  was  working,  which  was 
necessary  to  be  done,  and  said  broom  was  a 
material,  suitable  and  necessary  implement 
with  which  to  do  said  cleaning,"  In  conse- 
quence of  the  wrongful  acts  of  defendant,  as 
stated,  fell  into  and  through  the  hatchway  to 
the  floor  below  (about  fourteen  feet)  and 
thereby  sustained  the  injuries  mentioned. 
(Italics  ours.) 

As  a  further  assignment  of  actionable  neg- 
ligence, facts,  which,  if  true,  amount  to  a 
violation  and  disregard  by  defendant  of  sec- 
tion 7830,  Revised  Statutes  1909,  in  failing  to 
properly  protect  and  guard  the  opening  or 
hatchway,  are  set  out  On  motion  of  defend- 
ant this  was  stricken  out,  plaintiff  excepting. 
■  The  answer,  after  a  general  denial,  was  a 
plea  of  contributory  negligence,  to  which 
plaintiff  replied. 

[1]  L  Learned  counsel  for  appellant  assign 
as  error  the  action  of  the  court  in  striking 
out  the  part  of  the  petition  which  pleads  sec- 
tion 7830. 


In  Glaser  v.  Rothschild,  221  Mo.  180,  120  S. 
W.  1,  22  L.  R.  A.  (N.  S.)  1045,  17  Ann.  Gas. 
576,  our  Supreme  Court  held  that  this  stat- 
ute has  no  application  to  any  persons  except 
employes  of  defendant  Obviously,  plaintiff 
was  not  an  employe  of  defendant  but  of  Buel. 

But  that  counsel  claims  that  in  Meenach  v. 
Crawford  (Sup.)  187  S.  W.  879,  loc  dt  882, 
our  Supreme  Court  has  made  an  advance  on 
all  Its  former  decisions  and  established  the 
proposition  that  a  provision  for  the  safety  of 
persons  in  a  manufacturing  establishment  ap- 
plies to  all  persons  there  on  business.'  The 
statute  under  consideration  in  the  Meenach 
Case  was  that  relating  to  the  running  of  au- 
tomobiles and  the  like  on  the  public  roads 
and  streets,  and  section  7880  was  not  before 
the  court,  nor  Is  the  decision  in  the  Glaser 
Case  in  any  manner  there  criticized.  In  our 
opinion,  It  remains  as  the  proper  construc- 
tion and  application  of  section  7830. 

Counsel  further  argue  in  support  of  this  as- 
signment that  the  duty  of  defendant  "to  his 
employe  Flink  extends  to  all  places  about  the 
premises  known  to  the  master  to  be  used  or 
which  might  by  the  use  of  ordinary  care,  be 
so  known  to  be  used  by  the  employes."  A 
fatal  objection  to  all  this  Is  that  Flink  was 
not  an  employe  of  defendant  What  situa- 
tion Flink,  the  plaintiff,  occupied,  toward,  de- 
fendant and  what  duty,  the  latter  owed  him, 
will  presently  be  considered. 

We  hold  that  the  trial  court  committed  no 
error  in  striking  out  this  paragraph  of  the 
petition. 

In  passing  on  this  objection  to  the  action 
of  the  court  in  striking  out  that  paragraph 
of  the  petition,  we  are  not  deciding  whether 
plaintiff  lost  the  benefit  of  his  exception  to 
that  action  by  replying  and  going  to  trial. 
It  has  been  suggested  that  this  followed,  but 
as  the  point  is  neither  briefed  nor  argued,  we 
do  not  determine  It  one  way  nor  the  other, 
taking  the  case  as  presented  by  counsel. 

II.  The  only  other  error  assigned  is  to  the 
action  of  the  trial  court  In  giving  the  instruc- 
tion which  drove  plaintiff  to  a  nonsuit  The 
facts  as  developed  by  the  evidence  are  about 
as  follows:  ' 

At  the  time  of  the  accident  and  for  some- 
time before  that  defendant  owned  and  oc- 
cupied premises  on  Second  Street  in  St 
Louis,  in  which  it  had  its  office  and  carried 
on  the  business  of  manufacturing  and  sell- 
ing sheet  metal  goods,  Including  japanned 
ware.  The  building  consisted  of  a  base- 
ment and  four  floors  or  stories,  a  hatchway 
leading  from  the  basement  through  the* 
floors.  In  the  latter  there  was  placed  an 
elevator,  run  and  operated  by  hand  and  by 
means  of  a  rope,  and  used  exclusively  for 
carrying  freight  from  the  basement  and  from 
floor  to  floor.  One  John  H.  Buel,  who  was  a 
japanner,  had  his  place  of  business  on  the 
opposite  side  of  the'  street  but  diagonally 
across  from  the  premises  of  defendant  In 
the  rear  of  defendant's  premises,  between  the 
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wall  of  the  main  building  and  an  ell,  was 
an  open  space  In  which  there  was  situated 
a  shed,  open  on  two  or  three  sides.  This 
open  space  fronted  on  an  alley,  sometimes 
referred  to  as  Rlsley  Street  There  was  a  ket- 
tle or  tank  In  this  shed,  In  which  defendant 
allowed  Buel,  who  on  occasion  did  Japanning 
for  It,  to  do  Japan  work  when  Japanning 
for  defendant,  Buel  also  doing  some  of 
the  Japanning  In  his  own  premises.  When 
Japanning  was  to  be  done  in  this  shed  and 
tank  or  kettle,  the  process  was  to  dip  sheets 
of  metal  In  this  kettle  or  tank,  which  con- 
tained a  mixture  of  Japan  and  benzine,  and 
when  Japanned  the  sheets  were  stood  upon 
"drip  boards,"  to  allow  any  excess  of  the 
mixture  to  run  off,  and  which  boards  were 
placed  along  and  outside  of  the  tank. 

The  evidence  discloses  that  there  were  two 
ways  of  reaching  the  shed.  One  was  to  go 
through  the  alley  and  enter  the  yard  lh 
which  the  shed  referred  to  was  situated, 
by  a  rear  gate,  not  going  through  or  Into 
the  main  building.  The  other  way  was  to 
enter  the  defendant's  premises  from  Second 
Street,  passing  through  a  door  opening  from 
the  sidewalk,  then  through  a  short  vestibule, 
and  through  a  second  door  Into  the  ship- 
ping room.  Immediately  opposite  the  last 
mentioned  door  was  a  long  aisle  or  passage- 
way, against  the  north  side  of  defendant's 
shipping  room,  and  leading  directly  east- 
ward about  one  hundred  feet.  At  the  end 
of  the  passageway  was  a  Are- wall  which 
separated  the  office  and  shipping  room,  or 
front  of  defendant's  premises,  from  the  fac- 
tory proper.  These  passageways  were  not 
made  by  regular  partitions  but  by  piling  ar- 
ticles along  the  floor  space  in  such  a  manner 
as  to  allow  passage  between  them.  When 
the  wall  at  the  end  of  the  north  passageway 
was  reached  the  aisle,  as  It  is  called,  turned 
some  thirty  feet  to  the  south  to  a  door  In 
the  fire-wall  which  led  eastwardly  into  the 
factory.  Passing  through  the  factory  one 
could  also  reach  the  yard  or  areaway  by 
means  of  a  door  in  the  north  wall  of  the 
factory  building. 

The  elevator  hatchway  was  near  the  mid- 
dle of  the  building,  but  not  directly  on  any 
of  the  passageways.  In  going  through  the 
building  to  the  yard  in  which  the  shed  was 
located  one  did  not  necessarily  pass  closer 
than  10  feet  by  one  wuy,  or  20  feet  by  an- 
other, to  the  hatchway. 

The  testimony  also  showed  that  the  ele- 
vator opening  on  each  floor  was  provided 
with  wooden  gates  or  barriers  which  op- 
erated automatically,  moving  with  the  el- 
evator. When  the  elevator  was  even  with 
any  floor,  the  gates  were  up  toward  the  ceil- 
ing of  that  floor;  but  when  the  elevator 
moved  up  or  down  the  gates  moved  cor- 
respondingly; so  that  the  open  hatchway, 
when  the  elevator  was  not  In  place  on  the 
floor,  was  protected  by  the  gates.  The  evi- 
dence offered  by  plaintiff  also  showed  that 
these  gates  were  inspected  from  time  to  time 


and  that  they  were  never  known  to  be  out  of 
order,  or  to  fail  to  operate  automatically. 
There  were  a  number  of  artificial  lights 
near  the  opening  on  the  first  floor,  but  the 
evidence  tends  to  show  that  the  immedi- 
ate premises  were  dark  and  not  well  lighted 
on  the  day  of  the  accident.  On  the  evening 
before  the  accident  plaintiff  applied  for 
work  to  Buel,  who  told  him  he  could  go  to 
to  work  at  dipping  In  the  shed  the  next  day, 
plaintiff  being  familiar  with  that  kind  of 
work.  On  the  morning  of  the  next  day 
plaintiff  arrived  at  the  business  place  of 
Buel  at  about  6  o'clock.  He  remained  In 
Buel's  office  until  about  7:30  a.  and  then, 
with  a  fellow  employe,  went  across  the  street 
to  defendant's  premises  to  begin  bis  work  of 
dipping  rain-proofs  in  the  shed  above  men- 
tioned. He  and  his  companion  entered  de- 
fendant's premises  by  way  of  Second  Street 
and  passed  through  the  building  by  the  route 
last  described,  and  out  of  it  by  a  door  to 
the  areaway  and  shed.  Plaintiff,  according 
to  his  testimony,  was  then  directed  by  his 
fellow  workman  to  go  back  to  Buel's  for 
some  benzine,  with  which  to  mix  the  Ja- 
panning material.  He  left  the  defendant's 
premises  by  the  same  route  he  had  taken 
in  entering  them.  Arriving  at  Buel's  he 
told  Buel's  son  what  was  wanted  and  then 
returned,  assisted  by  another  employe  of 
Buel's,  with  a  ten-gallon  can  of  benzine. 
They  again  reached  the  shed  by  the  same 
passageways  last  referred  to.  Finding  the 
dipping  tank  and  dripping  boards  In 
bad  condition — dusty,  and  wood  and 
stuff  lying  around — they  had  not  been  work- 
ed at  for  about  six  months — plaintiff  was 
told  by  his  fellow  workman  to  clean 
up  around  the  tank — to  get  a  broom  and 
clean  up.  To  quote  plaintiff,  he  "looked 
around,  and  went  over  to  the  machine  shop 
and  looked  In  there;  they  always  used  to 
have  a  broom  in  there,  standing  in  there, 
and  I  could  not  find  any,  and  I  seen  a  fel- 
low, and  he  told  me  to  go  to  the  front.'* 
Asked  what  the  man  was  doing  there,  plain- 
tiff answered,  "He  was  only  a  boy."  Asked 
what  the  boy  was  doing,  plaintiff  answered 
that  he  did  not  know  himself  any  more;  had 
not  "such  a  remembrance  any  more."  The 
boy  "was  in  the  machine  shop;  he  was  In 
there  and  I  seen  him,  and  I  walked  over  to 
him,  and  asked  him—"  Defendant  inter- 
posing an  objection  to  any  conversation,  wit- 
ness did  not  finish  his  answer,  but  in  answer 
to  a  question  as  to  what  this  person  he  bad 
spoken  to  was  doing,  said:  "I  can't  tell 
you ;  I  don't  know  any  more ;  he  was  around 
there ;  so  far  as  I  know  he  was  around  the 
machine-shop  there.  I  seen  him  there  and  I 
said,  'Ain't  you  got  a  broom  for  a  fellow?  " 
Defendant's  counsel  objecting  to  plaintiff  tes- 
tifying to  any  conversation  with  this  boy, 
the  court  sustained  the  objection,  saying: 
"He  could  not  acquire  any  right  in  the  shop 
by  reason  of  anything  that  was  said  to  him 
by  a  boy,  or  other  persons  there,  who  had 
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no  authority  to  speak  for  Hemp  &  Company. 
I  suppose  yon  want  to  show  by  this  witness 
that  someone  there  Invited  him  to  go  Into 
some  other  part  of  the  building;?"  Counsel 
for  plaintiff  said  that  was  what  he  proposed. 
The  court  said:  "He  (meaning-  plaintiff)  was 
an  employe  of  Buel  and  not  of  Hemp  &  Com- 
pany." Asked  If  he  had  received  an  answer 
from  this  man  or  boy,  when  he  spoke  to 
him,  plaintiff  answered  that  he  had  not 
seen  him  since ;  thought  the  boy  was  twelve 
or  fifteen  years  old  "because  they  bad  plenty 
of  boys  working  there."  but  could  not  say 
whether  he  was  white  or  black.  After 
speaking  to  this  boy,  plaintiff  testified  that 
he  walked  about  looking  for  a  broom  and  the 
first  thing  he  knew  he  .was  lying  in  the 
cellar  (or  basement) ;  there  was  hardly  any 
light  there.  He  "guessed"  he  realized  he 
was  falling.  He  then  testified  to  the  extent 
of  his  hurts.  All  this  was  on  direct  ex- 
amination. On  cross-examination  plaintiff 
said  he  was  working  for  Buel  when  he  was 
hurt,  and  repeated  how  he  had  gone  Into 
the  building,  substantially  as  set  out  above. 
He  further  testified  that  tbe  dipping  was 
done  out  In  the  shed;  had  done  it  often 
before;  did  It  for  Mr.  Buel;  was  paid  by 
Buel;  his  work  consisted  In  dipping  rain- 
proof sheets  Into  the  tank  out  in  the  shed 
in  the  yard  of  Hemp  &  Company.  He  also 
testified  to  his  earnings  and  extent  and 
duration  of  his  injuries.  On  re-direct  exam- 
ination plaintiff  testified  It  was  necessary  to 
keep  the  metal  sheets  clean  or  they  would 
have  to  be  sandpapered.  Starting  out  to  find 
a  broom,  plaintiff  said  he  had  not  run 
against  any  gates  to  the  elevator  and  had 
not  removed  them  out  of  the  way,  nor  crept 
under  or  over  them. 

A  witness  for  plaintiff,  a  son  of  Mr.  Buel, 
the  latter  dead  when  the  case  was  tried,  testi- 
fied that  his  father  had  his  own  place ;  did  ja- 
panning there  and  also  some  "on  the  side" 
for  defendant,  doing  It,  when  for  defendant, 
at  the  shed,  and  defendant  paid  Buel  for 
the  work  he  did;  he  was  paid  by  tbe  piece; 
that  plaintiff  was  hired  and  paid  by  Buel; 
that  If  plaintiff  or  any  other  of  their  work- 
men needed  any  Implements,  such  as  a 
broom,  they  were  furnished  by  Buel;  If 
plaintiff  bad  come  to  them  (Bnels)  for  a 
broom  and  he  had  needed  one,  it  would  have 
been  furnished  by  Buel,  who  had  plenty  of 
them  at  his  shop. 

As  we  have  seen,  the  petition  upon  which 
the  case  was  tried  proceeds  upon  the  theory 
that  appellant's  testator,  and  for  brevity  here- 
after we  will  refer  to  him  as  plaintiff  or  ap- 
pellant, on  the  day  of  the  accident  was  in  the 
employ  of  one  Buel,  "and  that  as  such  em- 
ploye he  was  on  said  date  rightfully  upon 
the  premises  of  defendant,  on  the  invitation 
of  the  defendant,  and  engaged  in  the  work 
which  was  being  done  there  for  the  defend- 
ant under  and  in  pursuance  of  the  aforesaid 
arrangement  with  said  Buel,  and  it  was 
the  duty  of  the  defendant  to  furnish  plaln- 
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tiff  with  a  reasonably  safe  place  In  which  to 
do  his  said  work,  which  defendant  failed 
and  neglected  to  do,  whereby  plaintiff  sus- 
tained the  injuries  hereinafter  stated." 
(Italics  ours.) 

The  bare  statement  of  the  facts,  and  we 
have  given  them  as  in  the  abstract,  would 
seem  to  be  sufficient  to  bar  plaintiff  or  ap- 
pellant from  recovery. 

[2]  That  plaintiff  was  not  an  employe  of 
defendant  Is  clear. 

[i]  While  Buel  may  be  said  to  have  occu- 
pied the  shed  for  the  purpose  of  doing  work 
for  defendant,  on  the  Invitation  of  defendant, 
and  while  we  may  grant  for  the  purposes  of 
this  case  only,  but  without  deciding  that 
specifically,  that  plaintiff,  as  an  employe  of 
Buel,  was  an  invitee,  and  while  we  may 
grant  that  as  such  Invitees,  Buel  and  his  em- 
ployes were  entitled  to  use  passageways 
through  the  building  or  premises  of  the  de- 
fendant, necessary  to  reach  the  place  at  which 
the  work  was  to  be  done,  these  granted,  it 
would  follow  that  the  duty  of  only  ordinary 
care  was  cast  on  defendant  to  keep  the  prem- 
ises, that  is  to  say,  the  shed  and  the  ways  to 
it,  in  reasonably  safe  condition  for  their  use 
as  such  invitees  in  tbe  transaction  of  their 
business,  and  that  if  the  premises  were  not 
in  such  reasonably  safe  condition,  it  was  the 
duty  of  the  proprietor  to  warn  the  customer 
of  such  unsafe  condition,  if  be  knows  it  and 
it  Is  unknown  to  the  Invitee.  A  multitude  of 
authorities  are  cited  In  support  of  this  prop- 
osition by  Judge  Norton!,  speaking  for  our 
court  In  Shaw  v.  Goldman,  116  Ma  App.  382, 
loc  cit  388,  92  S.  W.  165. 

It  is  further  said,  however,  in  that  same 
opinion  (116  Mo.  App.  loc.  dt  830,  92  S.  W. 
167): 

"But  this  salutary  rule  of  law  extends  no  fur- 
ther than  the  reason  for  its  existence.  It  predi- 
cates upon  the  invitation,  express  or  implied,  to 
transact  business  In  the  business  place  and  usu- 
al and  customary  ways  to  and  from  and  appurte- 
nant thereto.  (Citing  cases.)  And  to  extend 
its  application  beyond  the  usual  business  place 
and  such  usual  ways  appurtenant,  and  into  the 
private  apartments,  quarters  or  warerooms  of 
the  proprietor,  which  are  not  intended  for  the 
transaction  of  business  with  the  public,  there 
must  be  a  showing  of  something  more  than  the 
usual  implied  invitation  of  the  shopkeeper  to 
the  general  public  to  enter  therein  for  the  pur- 
poses mentioned,  for  the  very  sufficient  reason 
that  such  places  in  and  about  business  establish- 
ments are  of  necessity  private  in  their  nature 
and  in  which  the  customer  has  no  place  nor 
right  save  and  except  on  express  invitation. 
Had  the  injury  of  which  complaint  is  made,  be- 
fallen respondent  while  in  the  usual  and  custom- 
ary place  for  tbe  transaction  of  business  and 
while  he  was  exercising  due  care  on  his  part, 
there  could  be  no  controversy  here  over  the  right 
to  recover  reasonable  compensation  therefor  in 
an  action  predicated  as  this  one  is,  on  the 
negligent  failure  of  the  appellants  to  perform 
their  duty  to  furnish  him  a  safe  and  secure 
place  to  trade." 

That  Is  the  law  applicable  here  if  plaintiff 
was  an  invitee. 

[4]  .But  it  Is  also  said  in  that  case  (116  Ma 
App.  loc.  dt  840,  92  S.  W.  167),  that  "It  is 
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abundantly  established  that  one  who  enters 
upon  the  premises  by  permission  only,  with- 
out Invitation,  enticement  or  allurement  held 
out  to  him  by  the  occupier  or  owner  or  some 
representative  thereof  enters  there  at  the 
very  best,  by  mere  permission,  becoming  a 
licensee  only  and  enjoys  the  license  at  his 
own  risk,  or  as  it  has  been  well  said,  be  en- 
joys the  license  with  Its  concomitant  perils 
and  takes  upon  himself  whatever  risk  from 
pitfalls  or  other  obstructions  that  may  at- 
tend such  merely  permissive  entry  and  in 
such  case,  no  duty  Is  Imposed  by  law  upon  the 
owner  or  occupier  to  keep  the  premises  in  a 
suitable  condition  for  those  who  go  there 
solely  for  their  own  convenience  or  pleasure 
or  to  satisfy  their  curiosity."  A  multitude 
of  cases  are  cited  in  support  of  this  proposi- 
tion. That  Is  here  applicable  to  plaintiff,  If 
he  was  a  mere  licensee. 

The  same  rules  announced  by  our  court  In 
Shaw  v.  Goldman,  supra,  are  recognized  by 
our  Supreme  Court  in  Menteer  v.  Scalzo 
Fruit  Co.,  240  Ma  177,  144  8.  W.  833,  and 
Bender  Weber,  280  Mo.  551,  157  S.  W. 
570,  46  L.  R.  A.  (N.  S.)  121,  and  in  many 
other  cases.  In  short,  the  decision  in  Shaw 
v.  Goldman,  supra,  covers  the  law  so  com- 
pletely as  to  the  relative  duties  owed  to  an 
Invitee  and  a  licensee,  that  we  do  not  feel 
Justified  In  attempting  to  discuss  that  prop- 
osition any  further. 

[6]  In  the  case  at  bar  this  unfortunate 
plaintiff,  an  employe  of  Buel,  was  assigned  by 
his  employer  to  do  a  certain  kind  of  work  in 
a'  particular  place,  that  Is  a  yard  and  shed 
in  it  on  the  premises  of  defendant,  which,  by 
authority  of  defendant,  Buel  was  authorized 
to  use.  Plaintiff  and  a  fellow  employ*,  by 
direction  of  Buel,  went  to  this  place,  going 
by  one  of  what  appear  to  have  been  two 
usual  routes.  Going  by  either  route,  or  by 
that  which  the  plaintiff  and  his  fellow  work- 
man took,  while  they  passed  near  the  ele- 
vator shaft,  that  shaft  did  not  lie  In  the 
passageways;  It  was  some  10  feet  off  to  one 
side  of  one  path  and  some  20  feet  off  of  the 
other.  Keeping  along  either  of  these  path- 
ways or  passageways,  plaintiff  was  in  ho 
danger  whatever  of  falling  Into  the  hatch- 
way. When  he  and  his  fellow  employe  reach- 
ed the  shed  in  which  was  situated  the  kettle 
and  drip  pans  at  which  plaintiff  was  to  do 
his  work,  they  concluded  that  the  place,  not 
having  been  used  for  six  months,  was  so 
dirty  as  to  need  cleaning  up;  that  there 
was  danger  of  dirt  falling  on  the  plates 
which  they  were  to  japan.  The  fellow  em- 
ploye1 of  plaintiff  suggested  tbat  it  should 
be  cleaned  before  they  went  to  work  and 
that  plaintiff  get  a  broom  to  do  the  clean- 
ing. Whereupon  plaintiff  left  the  shed,  but 
by  what  way  he  proceeded  is  not  in  evidence, 
in  search  of  a  broom.  There  were  plenty  of 
brooms  to  be  had  for  the  asking,  on  the  prem- 
ises of  Buel,  but  according  to  his  testimo- 
ny, plaintiff,  instead  of  going  to  Buel's  prem- 
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lses,  undertook  to  find  one  on  the  premises 
of  defendant  While  wandering  about  in 
and  through  the  premises  of  plaintiff  in 
search  of  a  broom,  he  met  a  boy  between  13 
and  15  yean  of  age.  Whether  the  boy  was 
white  or  black  plaintiff  did  not  know; 
whether  he  was  an  employe1  of  defendant, 
does  not  appear.  The  nearest  approach  to 
testimony  as  to  this  boy  being  an  employe 
of  defendant  is  that  of  plaintiff,  which  Is  to 
the  effect  that  defendant  was  in  the  habit 
of  employing  a  lot  of  boys  about  its  work. 
That  boy,  according  to  plaintiff,  told  him  he 
would  find  a  broom  at  another  part  of  the 
premises,  and  plaintiff  continued  on  his 
search  for  a  broom.  To  hold  defendant  re- 
sponsible for  this  statement  of  the  boy,  as- 
suming for  the  purposes  of  decision  that  he 
was  an  employe  of  defendant,  falls  far  short 
of  making  him  the  alter  ego,  the  Tice-prin- 
dpal  of  the  defendant.  Not  a  scintilla  of 
evidence  is  present  which  by  any  possible  in- 
ference can  be  said  to  charge  defendant  with 
responsibility  for  any  directions  or  infor- 
mation given  by  this  boy  to  plaintiff.  On 
this  statement  of  this  unknown,  unidentified 
boy,  plaintiff  continued  his  search  for  a 
broom  and  met  with  the  accident 

Taking  the  evidence  by  and  large,  it  would 
appear  that  plaintiff,  in  search  of  a  broom, 
wandered  around  through  a  place  that  he 
testifies  himself  was  dark,  at  least  not  well 
lighted,  and  necessarily  wandering  off  of 
the  accustomed  paths,  fell  into  the  hatch- 
way provided  for  the  operation  of  the  eleva- 
tor. We  say,  "necessarily  wandering  off  of 
the  accustomed  paths,"  for  the  evidence  is, 
that  if  he  had  kept  to  the  paths  he  would 
not  have  been  nearer  the  elevator  hatchway 
than  10  feet  by  one  and  20  feet  by  the  other, 
the  hatchway  not  being  in  the  line  of  either 
pathway. 

Under  the  facts  in  this  case,  it  is  impos- 
sible to  charge  this  defendant  with  any  lia- 
bility whatever  to  the  plaintiff  for  this  ac- 
cident, whether  plaintiff  was  a  licensee  or 
Invitee. 

Learned  counsel  for  appellant  seeks  to 
bring  this  case  within  the  law  as  announced 
by  our  Supreme  Court  in  Jackson  v.  Butler, 
249  Mo.  342, 155  S.  W.  1071,  and  by  our  court 
in  Behncke  v.  Mitchell  Clay  Mining  Co.,  189 
Mo.  App.  639,  175  S.  W.  271,  citing  them  in 
support  of  the  proposition  that  the  duty  of 
defendant  to  bis  employe1  Fliuk  extends  to 
all  places  about  the  premises  known  to  the 
master  to  be  used,  or  which  might  by  the 
use  of  ordinary  care  be  so  known  to  be  used 
by  the  employes.  In  the  first  place,  Fllnk 
was  never  an  employe  of  defendant;  in  the 
next  place,  on  their  facts  those  cases  are  in 
no  degree  parallel  to  the  case  at  bar. 

In  Marshall  v.  United  Rys.  Co.,  not  to  be 
officially  reported,  but  see  184  a  W.  159,  our 
court  referred  to  those  cases  as  announcing 
the  rule  that  the  master's  duty  to  the  serv- 
ant is  not  necessarily  confined  to  the  precise 
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period  daring  which  services  are  actively 
rendered  nor  restricted  to  the  Identical  situs 
of  the  labor.  But  in  each  of  those  cases  of 
Jackson  v.  Butler  and  Behncke  v.  Mitchell 
Clay  Mining  Co.,  snpra,  it  was  the  employe 
of  the  defendant  who  was  plaintiff ;  the  evi- 
dence in  one  showed  that  the  time  in  which 
the  accident  occurred  was  covered  by  the  pe- 
riod of  employment;  in  each  of  them,  the 
places  at  which  the  injury  was  received  were 
in  ordinary,  customary  use  by  employes  for 
the  purposes  for  which  the  plaintiffs  in  those 
eases  were  using  them  at  the  time  of  the 
happening  of  the  accident  Neither  of  those 
cases  fit  the  facts  of  the  case  at  bar. 

Without  further  elaboration  of  the  law, 
which  Is  so  fully  set  out  In  the  cases  to  which 
we  have  referred,  particularly  in  Shaw  v. 
Goldman,  supra,  our  conclusion  is,  that  the 
action  of  the  circuit  court  in  directing  the 
Jury  to  find  for  the  defendant  was  correct 
and  that  there  was  no  error  in  overruling  the 
motion  of  plaintiff  to  set  aside  the  involun- 
tary nonsuit 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

ALLEN  and  BECKER,  33.,  concur. 


CARMICHAEL  et  aL  v.  TISHOMINUO 
BANKING  CO.  (FIRST  NATIONAL  BANK 
OF  CORINTH,  MISS.,  and  BENNETT,  In- 
terpleaders).   (No.  15262.) 

(St  Louis  Court  of  Appeals.  Missouri.  Feb. 
6,  1017.) 

1.  Banks  and  Banking  *=»78  —  Assign- 
ments fob  Creditors  —  Extbatebbitobial 
Effect. 

A  valid  assignment,  made  by  a  bank  in  Mis- 
sissippi for  the  equal  benefit  of  all  of  its  cred- 
itors of  all  of  its  property  wherever  situated, 
would  vest  title  in  the  assignee  to  the  personal 
property  of  the  assignor  situated  in  Missouri 
as  against  creditors  seeking  to  gain  a  preference 
by  attachment 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  g$  177-183.] 

2.  Banks  and  Banking  <3=»  78— Assignment 
fob  Obeditobs — Construction — Pbopkbty 
Con  veyed — Schedule. 

While  as  a  rule  general  words  in  a  deed  of 
assignment  are  limited  and  controlled  by  a 
schedule  referred  to  and  attached  which  con- 
tains a  particular  description  of  the  property  as- 
signed, where  a  deed  of  assignment  for  benefit  of 
creditors  expressly  assigned  all  of  the  property 
of  the  assignor  bank  as  shown  by  a  schedule  at- 
tached, together  with  any  other  property  which 
might  by  oversight  or  mistake  be  omitted,  the 
assignee  acquired  title  as  against  a  plaintiff  in 
attachment  to  a  fund  not  listed  in  the  schedule 
because  it  had  been  credited  to  the  account  of 
the  drawee  of  drafts  issued  against  it  without 
awaiting  the  presentation  of  the  paper  to  the 
drawee. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  53  177-183.] 

3.  Assignments  «=>49— Bill  of  Exchange— 
Effect  as  Equitable  Assignment. 

Under  the  direct  provisions  of  Rev.  St  1909, 
f  10097,  a  bill  of  exchange  issued  by  the  de- 
fendant bank  before  making  an  assignment  for 


benefit  of  creditors  did  not  operate  either  as  a 
legal  or  equitable  assignment  pro  tan  to  of  the 

fund. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  {}  85-98.] 

4.  Bills  and  Notes  «=>68  —  Bill  of  Ex- 
change— "Acceptance" — Statute. 
Under  Rev.  St  1909. 1 10102,  providing  that 
acceptance  of  a  bill  of  exchange  must  De  in 
writing  signed  by  the  drawee,  a  telegram  sent 
by  the  drawee  of  drafts  reading  "cannot  certify 
by  wire,  account  amply  good  now,"  was  not  an 
acceptance  of  the  drafts,  and,  upon  receipt  of 
notice  that  the  drawer  of  the  drafts  had  made 
an  assignment  for  the  benefit  of  creditors,  the 
drawee  properly  declined  to  honor  the  paper. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  if  110-116. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Acceptance.] 

Appeal  from  St  Louis  Circuit  Court;  Wm. 
M.  Kinsey,  Judge. 

"Not  to  be  officially  published." 

Action  by  G.  T.  Carmlchael  and  others 
against  the  Tishomingo  Banking  Company,  In 
which  W.  T.  Bennett  assignee  and-  receiver 
of  the  defendant  and  the  First  National  Bank 
of  Corinth,  Miss.,  filed  Interplead.  From  a 
decree  for  interpleader  W.  T.  Bennett,  plain- 
tiff and  interpleader  First  National  Bank  of 
Corinth  appeal.  Affirmed. 

W.  J.  Lamb,  of  Cornish,  Miss.,  and  R.  P. 
&  C.  B.  Williams  and  Clarence  T.  Case,  all 
of  St  Louis,  for  appellants.  Francis  M.  Cur- 
lee,  of  St~  Louis,  for  respondent 

ALLEN,  X  On  January  12, 1912,  the  Tish- 
omingo Banking  Company,  a  corporation  un- 
der the  laws  of  the  state  of  Mississippi,  which 
for  a  long  time  prior  thereto  had  done  a 
banking  business  at  Iuka,  Miss. — and  which 
we  shall  hereinafter  term  the  "Iuka  bank" — 
made  an  assignment  of  its  property  for  the 
benefit  of  creditors.  The  original  assignees 
thereof  "resigned  as  such,  and  on  January  17, 
1912,  one  W.  T.  Bennett  was  appointed  "as- 
signee and  receiver"  of  the  assets  of  said 
bank  by  the  chancery  court  of  Tishomingo 
county,  Miss.  On  said  January  17,  1912,  the 
plaintiffs,  G.  T.  Carmlchael  &  Son,  residents 
of  the  state  of  Mississippi,  and  creditors  of 
the  Iuka  bank  by  virtue  of  having  been  de- 
positors therein,  Instituted  an  attachment 
suit  in  the  circuit  court  of  the  city  of  St 
Louis  to  reach  certain  funds  of  the  Iuka 
bank  which  It  had  theretofore  placed  on  de- 
posit with  the  National  Bank  of  Commerce 
in  the  city  of  St  Louis — hereinafter  termed 
the  "St  Louis  bank" — which  plaintiffs  caus- 
ed to  be  summoned  as  garnishee.  It  appears 
that  thereafter,  on  the  same  day,  one  W.  N. 
Hardin,  also  of  the  state  of  Mississippi  and 
a  depositor  and  creditor  of  the  Iuka  bank, 
instituted  in  the  same  court  an  attachment 
suit  seeking  to  reach  the  same  fund;  and 
that  likewise,  on  January  24,  1912,  the  First 
National  Bank  of  Corinth,  Miss.,  another 
banking  corporation  of  the  state  of  Mississip- 
pi— which  we  shall  hereinafter  term  the 
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"Corinth  bank" — claiming  to  be  the  owner  of 
two  checks  or  bills  of  exchange,  aggregating 
$8,700,  drawn  by  the  Iuka  bank  on  the  St. 
Louis  bank,  Instituted  an  attachment  suit 
in  the  same  court  in  an  effort  to  reach  the 
same  fund.  On  February  6,  1912,  Bennett, 
as  assignee  and  receiver  of  the  Iuka  bank,  by 
leare  of  court  filed  an  intervening  petition  In 
the  cause,  praying  judgment  against  plain- 
tiffs adjudging  him,  as  said  assignee  and  re- 
ceiver, to  be  the  owner  of  the  fund  In  ques- 
tion, and  against  the  garnishee  for  the  re- 
covery thereof.  Thereafter  the  St  Louis 
bank,  having  been  duly  summoned  as  gar- 
nishee, made  answer  to  certain  interroga- 
tories propounded  to  it,  admitting  that,  on 
the  date  of  service  of  the  writ  upon  it,  it 
was  indebted  to  the  defendant  the  Iuka  bank 
In  the  sum  of  $4,673.36.  By  further  answer, 
in  the  nature  of  a  bill  of  Interpleader,  the 
St  Louis  bank  set  up  that  O.  T.  Oarmlchael 
&  Son,  plaintiffs  herein,  W.  T.  Hardin,  W.  T. 
Bennett  -as  assignee  and  receiver,  and  the 
Corinth  bank,  were  asserting  their  respective 
claims  to  the  fond  in  its  hands,  and  prayed 
that  these  claimants  be  required  to  Interplead 
therefor.  It  appears  that  without  any  order 
to  Interplead  having  been  entered,  interpleas 
were  filed  raising  the  Issues  upon  which  the 
cause  was  submitted  below.  The  various 
pleadings  need  not  be  here  noticed.  There- 
after, during  the  pendency  of  the  cause,  the 
St  Louis  bank  paid  Into  court  the  fund  in 
Its  hands,  which,  with  the  addition  of  certain 
credits  and  interest  was  found  to  amount 
to  $5,210.81,  and  was  thereupon  discharged. 
Certain  stipulations  were  entered  into  be- 
tween the  parties,  which  need  not  be  here 
specially  noticed.  Upon  a  trial  of  the  Issues 
joined,  the  court  found  In  favor  of  the  Inter- 
pleader W.  T.  Bennett;  and,  from  a  decree 
awarding  the  fund  In  controversy  to  him,  as 
assignee  and  receiver  of  the  Iuka  bank,  plain- 
tiffs and  the  Corinth  bank  have  appealed  to 
this  court 

The  record  discloses  that  on  December  19, 
1911,  the  Iuka  bank,  though  then  transacting 
business  In  the  usual  course,  was  hopelessly 
Insolvent  The  testimony  is  that  on  that  day 
one  G.  T.  Jordan,  a  depositor  of  the  bank, 
having  then  in  his  possession  a  cashier's 
check  for  $2,500,  which  the  bank  had  previ- 
ously Issued  to  him,  requested  the  bank's 
president  one  Faircloth,  to  Issue  to  him,  In 
lieu  thereof,  "St  Louis  Exchange,"  but  was 
told  by  Faircloth  that  the  Iuka  bank  did  not 
have  funds  to  that  amount  on  deposit  In  St 
Louis  upon  which  to  draw;  that  thereupon 
Jordan,  at  Faircloth's  suggestion,  surrender- 
ed this  cashier's  check,  and  the  Iuka  bank 
issued  to  him  a  draft  on  the  St  Louis  bank 
for  $1,200  and  credited  his  account  as  a  de- 
positor with  $1,300,  the  difference  between 
this  amount  and  the  face  of  the  cashier's 
check  so  surrendered  by  him.  It  Is  said  that 
Faircloth  promised  to  notify  Jordan  as  soon 
as  the  deposit  of  the  Iuka  bank  In  the  St 
Louis  bank  was  Increased  sufficiently  to  meet 


a  draft  for  $1,800;  and  that  he  did  notify 
Jordan  to  this  effect  on  or  about  January  6, 
1912.  In  the  meantime,  Jordan  had  contin- 
ued to  make  deposits  in  the.  Iuka  bank,  and 
on  January  6, 1912,  he  drew  thereon  and  par- 
chased  from  that  bank  another  draft  on  the 
St  Louis  bank,  not  for  $1,300,  but  for  $2,600. 

Jordan  kept  these  two  drafts  on  the  St 
Louis  bank,  aggregating  $3,700,  carrying  them 
In  his  pocket  until  January  12,  1912.  It 
appears  that  he  contemplated  coming  to  St 
Louis,  but  postponed  the  trip  on  account  of 
bad  weather.  He  did  banking  business  also 
with  the  Corinth  bank,  at  Corinth,  Miss., 
about  22  miles  distant  from  Iuka;  and  on 
January  12,  1912,  he  deposited  these  drafts 
to  his  account  in  that  bank.  The  testimony 
is  that  this  deposit  was  made  about  11  o'clock 
In  the  forenoon  of  that  day.  The  cashier  of 
the  Corinth  bank  testified  that  acting  for  his 
bank,  he  took  the  drafts  as  cash  and  credited 
Jordan's  account  therewith ;  and  that  at  the 
time  he  knew  nothing  of  the  insolvency  of 
the  Iuka  bank,  though  two  months,  perhaps, 
prior  thereto,  "there  was  a  little  rumor" 
which  had  "quieted  down."  However,  he  Im- 
mediately telegraphed  the  St  Louis  bank  aa 
follows: 

"Will  you  protect  checks  amounting  to  thirty- 
seven  hundred  dollars  drawn  on  you  by  the  Tish- 
omingo Banking  Company,  signed  by  James  It. 
Faircloth;  President/' 

To  this  telegram  the  St  Louis  bank  re- 
plied by  telegram  as  follows. 

"Answering  telegram ;  cannot  certify  by  wire ; 
account  amply  good  now." 

To  this  the  Corinth  bank  responded: 
"Wire  received.    We  are  forwarding  checks 
amounting  to  thirty-seven  hundred  dollars  for 

credit." 

At  the  close  of  business  hours  on  that 
day,  to  wit  January  12,  1912,  the  Iuka  bank 
suspended  business  and  made  the  above-men- 
tioned assignment  for  the  benefit  of  Its  cred- 
itors. This,  it  Is  said,  was  learned  by  the 
officers  of  the  Corinth  bank  that  same  after- 
noon. On  the  following  day,  January  13, 
1912,  the  Corinth  bank  further  telegraphed 
the  St  Louis  bank  inquiring  as  to  whether 
the  latter  had  received  the  drafts,  to  which 
the  St  Louis  bank  replied:  "No  mall  receiv- 
ed. All  trains  late." 

It  appears  that  because  of  weather  con- 
ditions trains  from  the  south  were  delayed 
so  that  these  drafts,  which  otherwise  would 
have  reached  the  St  Louis  bank  on  the 
morning  of  January  18,  1912,  did  not  arrive 
there  until  2  o'clock  that  afternoon,  and, 
this  being  Saturday,  the  bank  had  closed 
at  noon,  and  the  matter  was  consequently 
not  acted  upon  until  the  following  Monday 
morning,  January  16th  In  the  meantime, 
the  St  Louis  bank  had  received  notice  of 
the  failure  of  the  Iuka  bank,  and  consequent- 
ly, on  the  day  last  mentioned,  caused  the 
drafts  to  be  protested  and  notified  the  Co- 
rinth bank  thereof. 

Such  further  facts  as  may  appear  to  be 
necessary  to  an  understanding  of  the  ques- 
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tlons  discussed  will  be  stated  In  the  course 
of  the  opinion. 

[1]  I.  As  to  the  extraterritorial  effect  of 
the  voluntary  assignment  of  the  Iuka  bank, 
made  In  Mississippi,  for  the  equal  benefit  of 
an  of  Its  creditors,  there  can  be  no  doubt 
that  If  valid  In  that  state  as  a  general  as- 
signment of  all  of  the  property  of  the  as- 
signor, wherever  situated,  Its  effect  was  to 
vest  in  the  assignee  the  title  to  personal 
property  of  the  assignor  situated  in  this 
state,  as  against  these  plaintiffs  who  seek 
to  gain  a  preference  by  attachment ;  and  that 
such  was  its  effect,  as  well,  as  against  the 
Corinth  bank,  unless  the  drafts  upon  which 
the  bank's  claim  Is  predicated  operated,  un- 
der the  circumstances,  as  either  a  legal  or 
equitable  assignment  pro  tan  to  of  the  par- 
ticular fund  in  the  hands  of  the  St.  Louis 
bank.  See  Askew  v.  La  Cygne  Bank,  83 
Mo.  366,  63  Am.  Rep.  680;  Thurston  v. 
Bosenfleld,  42  Mo.  474,  97  Am.  Dec.  361; 
Einer  v.  Beste,  32  Mo.  240,  82  Am.  Dec.  129 ; 
Zuppann  v.  Bauer,  17  Mo.  App.  678. 

[2]  II.  But  It  is  argued  in  behalf  of  plain- 
tiffs and  the  Corinth  bank  that  the  deed  of 
assignment  made  did  not  operate  to  convey 
all  of  the  property  of  the  assignor,  and  that 
by  its  terms  the  fund  in  controversy  did  not 
pass  to  the  assignee.  This  is  predicated  up- 
on the  form  which  the  assignment  took  and 
the  legal  consequences  said  to  follow  there- 
from. The  deed  of  assignment,  executed  pur- 
suant to  a  resolution  of  the  board  of  di- 
rectors of  the  Iuka  bank,  sets  forth  this 
resolution  which  directed  and  instructed  the 
president  of  the  bank  to  at  once  "execute 
and  deliver  an  assignment  of  all  the  prop- 
erty of  the  Tishomingo  Banking  Company, 
real,  personal,  and  mixed,"  etc,  and  then 
proceeds  as  follows: 

"Now,  therefore,  in  consideration  of  the  prem- 
ises, the  party  of  the  first  part  conveys,  war- 
rants, transfers,  assigns  and  delivers  to  the 
party  of  the  second  part  all  the  property,  real, 
personal  and  mixed,  of  the  said  party  of  the 
,  first  part,  consisting  of  all  real  estate,  notes, 
accounts,  goods,  chattels,  choses  in  action,  bills 
receivable,  bonds,  books,  claims,  lands,  books  of 
account;  and  all  property  of  every  kind  and 
description,  whether  specially  named  or  not,  and 
wherever  located  and  situated  as  is  shown  by 
Exhibit  A  hereto  attached,  together  with  any 
other  property  which  might  by  oversight  or  mis- 
take, be  omitted  from  the  said  Exhibit  A." 

Exhibit  A  thus  referred  to,  and  attached 
to  the  deed,  contains  what  purports  to  be 
a  list  of  the  bank's  property,  real  and  per- 
sonal, with  the  respective  named  values 
thereof.  One  Item  appearing  therein  Is  as 
follows:  "Cash  in  other  banks  $6128.71." 
The  balances  in  the  various  banks  are  not 
Itemized ;  but  on  the  books  of  the  Iuka  bank, 
showing  the  various  Items  of  cash  on  deposit 
In  other  banks,  the  balance  of  the  Iuka  bank 
In  the  St.  Louis  bank,  when  the  former  sus- 
pended business,  was  shown  as  $300.92.  The 
difference  between  the  books  of  the  Iuka 
bank  and  those  of  the  St  Louis  bank,  in  this 
respect,  arose,  chiefly,  at  least,  from  the  fact 


that  there  were  outstanding  drafts  (Including 
the  Jordan  drafts)  which  the  Iuka  bank  had 
theretofore  drawn  -on  the  St  Louis  bank ; 
and  the  Iuka  bank,  in  accordance  with  its 
custom  (and  which,  it  Is  said,  Is  the  univer- 
sal custom  in  banks),  had  upon  the  issuance 
of  each  draft  made  an  entry  in  its  books 
crediting  the  account  of  the  drawee  with  the 
amount  thereof,  without  awaiting  the  pres- 
entation of  the  paper  to  the  drawee.  In  like 
manner,  the  books  of  the  Iuka  bank  also 
show  balances  on  deposit  In  banks  other  than 
the  St  Louis  bank  smaller  than  shown  by 
the  books  of  such  banks  respectively. 

It  is  argued  that  in  determining  the  prop- 
erty which  passed  by  the  deed  of  assignment, 
the  schedule,  "Exhibit  A,"  must  control  over 
the  prior  general  language  of  the  deed ;  and 
that,  inasmuch  as  the  schedule  did  not  in- 
clude that  portion  of  the  fund  in  the  St 
Louis  bank  for  which  cheeks  or  drafts  had 
been  issued,  the  same  was  not  intended  to 
and  did  not  pass  to  the  assignee  by  the  as- 
signment. It  Is  true,  as  contended,  that  as- 
signments' for  the  benefit  of  creditors  are 
subject  to  the  same  general  rules  of  con- 
struction which  are  applied  to  other  con- 
veyances. See  4  Cyc.  208;  2  R.  C.  L.  p.  681, 
§  38 ;  Bock  v.  Perkins,  189  U.  S.  638,  11  Sup. 
Ct  677,  35  L.  Ed.  814;  Mlms  v.  Armstrong, 
31  Md.  87, 1  Am,  Rep.  22.  And  a  rule  of  con- 
struction, which  frequently  finds  application 
to  instruments  of  this  general  character,  is 
that  particular  descriptive  words  will  be  al- 
lowed to  prevail  over  general  words,  unless 
contrary  to  the  intent  and  purpose  made 
manifest  from  the  instrument  as  a  whole. 
And,  applying  this  rule,  It  has  been  often 
held  that  general  words  in  a  deed  of  assign- 
ment are  to  be  taken  as  limited  and  con- 
trolled by  a  schedule,  therein  referred  to 
and  attached  thereto,  containing  a  particu- 
lar description  of  the  property  assigned.  See 
Bock  v.  Perkins,  supra ;  Mims  v.  Armstrong, 
supra;  Rundlett  v.  Dole,  10  N.  H.  468; 
Guerln  v.  Hunt  et  &L,  6  Minn.  376  (Gil.  260) ; 
Roberts  v.  Boylan,  24  Ga.  40;  Wilkes  v. 
Ferris,  6  Johns.  (N.  X.)  336,  4  Am.  Dec.  364 ; 
Scott  v.  Coleman,  6  Lltt  (Ky.)  349,  15  Am. 
Dec.  71;  Driscoll  v.  Flake,  21  Pick.  (Mass.) 
508.  In  some  of  the  cases  cited  above,  the 
rule  of  construction  applied  was  perhaps 
appropriate  under  the  circumstances;  while, 
In  others,  its  application  may  well  be  ques- 
tioned. We  need  not  discuss  them  In  detail. 
In  this  connection,  see,  also,  Burrlll  on  As- 
signments, gf  100,  102,  and  106;  4  Cyc.  209; 
2  R.  C.  L.  679. 

The  rule  of  construction  mentioned  is  nec- 
essarily subordinate  to  the  cardinal,  under- 
lying, and  paramount  rule  which  requires 
that  the  Instrument  shall  be  construed  so  as 
to  give  effect  to  the  intention  of  the  grantor 
appearing  from  the  terms  thereof  when  taken 
as  a  whole.  And  under  this  general,  primary 
rule  for  the  construction  of  all  such  in- 
struments, the  courts  In  many  adjudicated 
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cases  have  held  that  where  the  Intent  of  an 
assignor  to  make  a  general  assignment  of  all 
of  his  property  for  the  benefit  of  creditors 
la  made  manifest  by  the  instrument  as  a 
whole,  property  will  pass  by  the  assignment, 
though  omitted  from  a  schedule  annexed  to 
the  deed.  Indeed,  it  is  clear,  we  think,  that 
the  weight  of  authority  supports  this  view, 
which  Is  entirely  sound.  See  Spindle  v. 
Shreve,  111  U.  S.  642,  4  Sup.  Ct.  522,  28  L. 
Ed.  512;  Enefler  v.  Shreve,  78  Ey.  287; 
Phillips  v.  Whitney,  102  Fed.  loc  cdt  844, 
845,  42  C.  O.  A.  667;  Emigrant  Bank  v. 
Roche,  93  N.  X.  374 ;  Piatt  v.  Lott  17  N.  T. 
478 ;  Turner  v.  Jay  cox,  40  Barb.  (N.  X.)  164 ; 
Smith  t.  Goodman,  149  111.  75,  86  N.  B.  621 ; 
Sabln  y.  Lebenbaum,  20  Or.  420,  38  Pac.  434; 
4  Cyc.  208;  2  R.  O.  L.  681,  8  3a 

The  effect  to  be  given  to  such  a  schedule  Is 
sometimes  affected  by  statute,  but  where 
such  is  not  the  case  (and  is  not  the  case 
here,  upon  the  record  before  us)  the  ordinary 
rules  of  construction  apply ;  and  minor  rules, 
to  be  Invoked  and  applied  under  appropriate 
circumstances,  must  yield  to  the  fundamen- 
tal rule  that  the  intention  of  the  grantor 
must  control. 

In  the  Instant  case,  the  deed  of  assignment, 
after  quoting  the  resolution  of  the  board  of 
directors  directing  the  president  of  the  bank 
to  execute  an  assignment  of  all  the  bank's 
property  for  the  benefit  of  its  creditors,  pro- 
ceeds to  convey  to  the  assignee  "all  the  prop- 
erty, real,  personal  and  mixed,"  of  the  as- 
signor, naming  various  classes  of  property, 
"and  all  property  of  every  kind  and  descrip- 
tion, whether  specially  named  or  not,  and 
wherever  located  and  situated,  as  Is  shown 
by  Exhibit  A  hereto  attached,  together  with 
any  other  property  which  might  by  over- 
sight or  mistake,  be  omitted  from  the  said 
Exhibit  A."  In  our  opinion  it  requires  no 
argument  to  demonstrate  that  the  assignor 
Intended  to  make  and  did  make  a  general  as- 
signment of  all  of  Its  assets  of  any  nature 
and  wherever  situated,  for  the  benefit  of  its 
creditors,  and  did  not  Intend  that  the  effect 
of  the  instrument  should  be  limited  to  the 
property  specially  described  in  the  schedule. 

It  is  argued  that  the  fund  in  the  St 'Louis 
bank,  over  and  above  $300.92,  was  evidently 
not  omitted  from  the  schedule  "by  oversight 
or  mistake,"  but  Intentionally ;  the  assignor 
purposely  omitting  It  because  of  the  fact 
that  drafts  had  been  Issued  therefor,  as 
shown  by  its  books.  But  we  think  that  the 
bona  fide  intention  to  assign  all  of  the  bank's 
property  is  clearly  manifest  from  the  in- 
strument as  a  whole.  The  schedule,  of 
course,  was  prepared  from  the  bank's  books, 
as  they  then  stood ;  and  It  does  not  follow 
that  the  assignor's  aforesaid  general  inten- 
tion should  be  held  to  be  defeated  as  to  this 
fund  because  of  the  fact  that  the  books,  kept 
in  the  manner  shown  above,  did  not  reveal 
the  facts  as  to  this  item  as  they  then  really 
existed. 


(Bio. 

We,  accordingly,  bold  that,  as  between  the 
assignee  of  the  Iuka  bank  and  these  plain- 
tiffs, the  former  acquired  title  to  the  fund 
in  the  St.  Louis  bank. 

[3]  III.  A  like  result  must  follow  as  to  the 
claim  of  the  Corinth  bank,  unless  the  drafts 
upon  which  It  is  predicated  operated  In  law 
or  equity  as  a  legal  or  equitable  assignment 
pro  tanto  of  the  fund  in  controversy.  It  is 
conceded  that  the  law  of  this  state  is  to  be 
here  applied;  and  in  this  state,  even  prior 
to  the  adoption  of  the  Negotiable  Instru- 
ments Law,  it  was  held  that  a  check  or  bill 
of  exchange,  before  acceptance,  did  not  oper- 
ate either  In  law  or  equity,  as  an  assignment 
pro  tanto  of  the  funds  in  the  hands  of  the 
drawee  standing  to  the  credit  of  the  drawer. 
See  Dickinson  v.  Coatee,  79  Mo.  250,  49  Am. 
Rep.  228;  DoweU  v.  Bank,  62  Mo.  App.  482; 
Pennell  v.  Ennls,  126  Mo.  App.  loc.  dt.  362, 
108  S.  W.  147.  And  our  Negotiable  Instru- 
ments Law,  in  force  at  the  time  of  the  trans- 
action In  controversy,  specifically  provides 
that: 

"A  bill  of  itself  does  not  operate  as  an  assign- 
ment of  the  funds  in  the  hands  of  the  drawee 
available  for  the  payment  thereof,  and  the 
drawee  is  not  liable  on  the  bill  unless  and  until 
he  accepts  the  same."  Section  10097,  Rev.  Stat. 
1909. 

It  Is  argued  that  under  the  peculiar  facts 
of  this  case  there  are  equities  in  favor  of 
the  holder  of  these  drafts  which  take  the 
case  out  of  the  general  rule,  citing  National 
Live  Stock  Commission  Co.  v.  Tbero,  154 
Mo.  App.  508,  135,  S.  W.  961 ;  Fourth  Nat. 
Bank  v.  Yardley,  165  U.  S.  634,  17  Sup.  Ct 
439,  41  L.  Ed.  855;  Roberts  v.  Corbin  &  Co., 
26  Iowa,  315,  96  Am.  Dec.  146;  Bank  of 
Commerce  v.  Bogy,  44  Mo.  18,  100  Am.  Dec. 
247;  Warren  v.  First  Nat  Bank,  149  111. 
9,  38  N.  B.  122,  25  L.  R.  A.  746;  Grain  v. 
Aldrich,  38  Cal.  614,  99  Am.  Dec.  423;  Ex- 
change Bank  v.  McLoon,  73  Me.  498,  40  Am. 
Rep.  388.  It  is  unnecessary  to  follow  this 
argument  at  length  or  to  discuss  the  cases 
cited  In  support  thereof;  for  the  facts  pres- 
ent are  not  such,  in  our  opinion,  as  to  re- 
lieve this  appellant  from  the  rule  above  stat- 
ed, under  any  theory  compatible  with  the 
established  rule  of  decision  in  this  state. 

[4]  It  is  further  argued  that  the  telegram 
sent  to  the  Corinth  bank  by  the  St  Louis 
bank  operated  as  an  acceptance  of  these 
drafts.  That  telegram  was:  "Cannot  certify 
by  wire;  account  amply  good  now."  Our 
statute  (section  10102,  Rev.  Stat  1909)  pro- 
vides: 

"The  acceptance  of  a  bill  is  the  signification 
by  the  drawee  of  his  assent  to  the  order  of  the 
drawer.  H>e  acceptance  must  be  in  writing  and 
signed  by  the  drawee.  It  must  not  express  that 
the  drawee  will  perform  his  promise  by  any 
other  means  than  the  payment  of  money. 

This  telegram  did  not  we  think,  operate 
as  an  acceptance,  binding  the  St  Louis  bank 
to  honor  the  drafts  when  received.  It  did 
not  purport  to  do  so.  The  St  Louis  bank 
distinctly  declined  to  "certify  by  wire,"  thus 
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signifying  its  unwillingness  to  be  bound  by 
the  obligation  which  an  acceptance  Implies. 
It  truthfully  stated  the  Information  then  at 
hand  as  to  the  status  of  the  drawer's  account, 
but  vent  no  farther.  In  this  connection,  see 
Myers  v.  Bank,  27  111.  App.  254. 

The  appellant  bank  relies  upon  In  re  Arm- 
Strong  (C.  O.)  41  Fed.  381,  and  North  Atchi- 
son Bank  y.  Garretson,  51  Fed.  168,  2  0.  C. 
A  145.  In  the  former,  the  drawee  in  terms 
agreed  to  pay  the  drafts.  In  the  latter  the 
drawee's  reply  was:  "James  Tate  la  good. 
Send  on  your  paper."  The  court  said,  In. 
effect,  that  these  words  Invited  action  on  the 
part  of  the  person  to  whom  they  were  ad- 
dressed, and  implied  that  the  paper  would 
be  honored  if  sent.  What  we  would  hold  to 
be  the  effect  of  such  language  employed  In  a 
telegram  It  is  unnecessary  to  say.  The  tele- 
gram here  in  question  did  not  invite  this  ap- 
pellant to  forward  the  drafts,  and  did  not 
expressly  or  by  Implication  bind  the  St  Louis 
bank  to  pay  them,  and,  upon  receipt  of  notice 
that  the  Iuka  bank  had  made  an  assignment 
for  the  benefit  of '  creditors,  the  St.  Louis 
bank,  as  drawee,  properly  declined  to  honor 
the  paper. 

It  follows  that  the  Judgment  should  be  af- 
firmed, and  it  is  so  ordered. 

REYNOLDS,  P.  J.,  and  BECKER,  J.,  con- 
cur. 


ERWIN  v.  JONES.    (No.  1946.) 

(Springfield  Court  of  Appeals.    Missouri.  Feb. 
7, 1917.) 

Interest  «3=»39(3)— Judgment. 

Under  the  statute  relative  to  Interest  on 
judgments,  where  a  judgment  for  plaintiff  was 
fonnd  to  be  excessive  by  the  trial  court,  and, 
after  setting  it  aside,  a  new  judgment  for  $1,500 
less  was  rendered  with  plaintiff's  consent  as  of  a 
later  date,  the  second  judgment  began  to  draw 
Interest  from  date  of  its  rendition,  and  not  from 
the  day  of  rendition  of  the  first  judgment 

[Ed.  Note. — For  other  cases,  see  Interest, 
Cent  Dig.  I  84.] 

Appeal  from  Circuit  Court,  Jasper  County. 

Action  by  Mollle  Erwin  against  A.  M. 
Jones.  There  was  judgment  for  plaintiff, 
which  defendant  paid,  with  interest,  and 
from  an  order  requiring  the  clerk  to  pay 
over  to  plaintiff  interest  for  a  prior  period 
on  deposit  with  him,  defendant  appeals.  Or- 
der reversed,  and  cause  remanded,  with  di- 
rections to  enter  an  order  that  the  clerk 
pay  the  money  back  to  defendant 

I.  V.  McPherson,  of  Aurora,  and  W.  Cloud, 
of  Pierce  City,  for  appellant  Theodore  Al- 
vord,  of  Pierce  City,  and  Mayhew  ft  Sater, 
of  Monett,  for  respondent 

FARRINGTON,  J.  The  question  on  this 
appeal  Is  purely  one  of  law.  The  facts  are 
simple.  On  December  9,  1914,  the  plaintiff 
recovered  a  judgment  against  defendant  for 


$5,000  damages.  Within  the  time  allowed 
by  law  defendant  filed  a  motion  for  a  new 
trial,  assigning  as  one  of  the  reasons  that 
the  verdict  was  excessive.  The  court  of  its 
own  motion  continued  the  cause  until  March 
19,  1915,  at  which  time  It  appears  the  court 
found  that  the  verdict  was  excessive,  and 
further  found  that  the  sum  of  $3,500  was  the 
fair  and  reasonable  amount  of  plaintiff's 
debt  and  damages.  The  attorney  for  the 
plaintiff  appeared  in  court,  and  remitted  of 
the  said  verdict  the  sum  of  $1,500,  and  the 
judgment  rendered  December  9,  1914,  was 
by  the  court  set  aside,  and  a  new  judgment 
rendered  and  entered  for  the  sum  of  $3,500. 
A  record  entry  was  then  made,  that  the  court 
found  the  verdict  was  excessive,  and  that 
$3,500  was  fair  and  reasonable.  As  before 
stated,  the  court  after  the  filing  of  the  remlt- 
tlture  of  $1,500,  entered  a  new  judgment  for 
$3,500  as  of  March  19,  1915,  to  which  action 
plaintiff  offered  no  objection.  An  appeal 
from  that  judgment  was  brought  to  this 
court  by  the  defendant  wherein  the  Judg- 
ment was  affirmed.  Erwin  v.  Jones,  192  Mo. 
App.  326, 180  S.  W.  428.  The  defendant  then 
paid  to  the  plaintiff  the  sum  of  $8,500  and 
an  additional  sum  representing  interest  from 
March  19,  1915,  and  claimed  that  by  such 
payment  he  had  fully  discharged  the  judg- 
ment The  plaintiff  contended  that  she  was 
entitled  to  Interest  from  the  entry  of  the 
first  judgment,  to  wit  December  9,  1914, 
and  that  the  defendant  would  not  discharge 
the  judgment  without  also  paying  interest 
from  December  9,  1914,  until  March  19, 1915, 
on  which  date  the  original  judgment  was, 
without  objection  by  plaintiff,  set  aside,  and 
a  new  one  for  $3,500  entered.  Thereupon 
by  agreement  of  the  parties  the  defendant 
deposited  with  the  circuit  clerk  the  amount 
of  additional  Interest  claimed  by  the  plain- 
tiff (from  December  9,  1914,  to  March  19, 
1915),  the  same  to  be  subject  to  the  compu- 
tation of  the  amount  of  Interest  due  on  the 
judgment  In  this  case  by  the  court  The  trial 
court  held  that  this  Interest  so  deposited 
should  be  paid  to  the  plaintiff,  and  it  is  from 
this  ruling  that  defendant  has  appealed. 

As  said  In  Scullin  v.  Wabash  R.  Co.,  192 
Mo.  6,  90  S.  W.  1028,  under  the  Missouri  stat- 
ute all  judgments  bear  interest  from  the 
date  of  rendition  unless  otherwise  provided 
in  the  judgment  The  judgment  of  Decem- 
ber 9,  1914,  was  never  affirmed,  but  was  by 
the  trial  court  found  to  be  excessive  and  set 
aside,  and  a  new  judgment  rendered  for 
$3,500.  Under  these  circumstances  and  un- 
der the  statute  we  can  conceive  of  no  rea- 
son why  the  judgment  of  March  19,  1915, 
should  begin  to  draw  interest  prior  to  its 
rendition.  To  hold  that  It  does  draw  Inter- 
est prior  to  Its  rendition  would  be  In  direct 
conflict  with  the  statute.  On  the  authority 
of  the  case  above  cited  and  the  case  of  State 
ex  rel.  Missouri  Pac.  Ry.  Co.  .  v.  Broaddus, 
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212  Mo.  685,  111  S.  W.  508,  we  hold  that 
where  a  new  judgment  Is  entered,  the  plain- 
tiff can  only  recover  Interest  from  the  date 
of  the  new  Judgment  The  cases  cited  and 
relied  on  by  respondent  are  those  In  which 
there  was  no  order  setting  aside  the  orig- 
inal judgment  and  the  entry  of  a  new  judg- 
ment, and  therefore  fall  without  the  facts  of 
this  case,  and  are  no  authority  herein. 

The  order  of  the  circuit  court,  requiring 
the  clerk  to  pay  over  the  Interest  on  deposit 
with  him  to  the  plaintiff,  Is  reversed,  and 
the  cause  remanded,  with  directions  to  the 
court  to  enter  an  order  that  its  clerk  pay 
the  money  back  to  the  defendant 

COX,  P.  J.,  and  STURGIS,  J.,  concur. 


PRIEST      GARNETT  et  al.    (No.  12288.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Jan.  29,  1917.) 

1.  Appeal  and  Erhor  ©=1010(1)— Review- 
Findings  or  Pact. 

Findings  of  fart  cannot  be  disturbed  on  ap- 
peal if  there  is  any  evidence  to  support  them. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  8979-3981.] 

2.  Bills  and  Notes  «=>3 50— Rights  of  Pub- 

CHASEB. 

As  against  the  owner  and  payee  of  a  note 
who,  by  indorsing  it  in  blank  and  delivering  It 
to  G.,  clothes  him  with  all  the  indicia  of  own- 
ership, one  buying  it  after  maturity  of  G.,  with- 
out notice,  gets  title. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {  882.] 

3.  Usury  «=»26— Purchase  or  Note. 

A  purchase  at  a  discount  of  the  matured 
note  of  a  third  person  does  not  involve  usury. 

[Ed.  Note. — For  other  cases,  Usury,  Cent 
Dig.  §§  57,  58,  62.] 

Appeal  from  Circuit  Court,  Jackson 
County. 

"Not  to  be  officially  published." 

Action  by  George  Priest  against  Ruby  B. 
Garnet*  and  others.  From  an  adverse  judg- 
ment plaintiff  appeals.  Affirmed. 

Joseph  Johnson  and  Hughes  &  Whitsett, 
all  of  Kansas  City,  for  appellant  Lathrop, 
Morrow,  Fox  &  Moore,  of  Kansas  City,  for 
respondents. 

BLAND,  J.  In  the  first  count  of  plain- 
tiff's petition,  he  sought  to  replevin  a  note 
and  deed  of  trust  securing  the  same.  In  the 
second  count,  he  asked  the  court  to  remove 
defendant  Garnett,  the  trustee  In  the  deed 
of  trust,  and  to  enjoin  defendants'  foreclo- 
sure of  It  The  court,  sitting  as  a  jury,  found 
that  plaintiff  was  not  the  owner  of  the  note, 
but  that  the  same  was  the  property  of  the 
defendant  Wilson  D.  Wood.  The  court  fur- 
ther found  that  plaintiff  was  not  entitled  to 
the  relief  prayed  for  In  the  second  count  of 
his  petition,  for  that  the  said  Wilson  D. 
Wood  was  the  owner  of  the  note  and,  as  such, 


authorized  to  have  the  property,  secured  by 
the  deed  of  trust  advertised  and  sold. 

[1]  As  no  declarations  of  law  or  findings 
of  fact  were  requested  by  plaintiff,  we  are 
limited  In  our  inquiry  into  the  testimony. 
We  cannot  weigh  the  evidence  and  determine 
whether  or  not  the  finding  of  the  lower  court 
was  correct  on  the  whole  evidence;  but  1* 
an  examination  of  the  record  shows  there 
was  any  evidence  to  support  the  court's  find- 
ings, the  judgment  must  be  affirmed. 

There  was  testimony  introduced  tending  to 
show  that  the  plaintiff,  Priest,  being  the 
payee  in  the  note  and  the  owner  of  said 
note  and  the  deed  of  trust  in  controversy. 
Indorsed  the  note  In  blank  and  delivered  it 
together  with  the  deed  of  trust,  to  the  de- 
fendant Garnett  who,  In  addition  to  be- 
ing plaintiff's  attorney,  was  looking  after 
some  of  plaintiff's  property  in  Kansas  City, 
Mo.  There  was  further  testimony  that 
Priest  instructed  Garnett  to  use  said  note 
for  the  purpose  of  raising  money  with  which 
to  complete  and  fix  up  plaintiff's  said  prop- 
erty; that  Garnett  at  Various  times,  bor- 
rowed money  from  divers  persons,  giving  his 
(Garnett's)  note  for  the  same,  putting  up 
plaintiff's  note  as  collateral;  that  Anally 
Garnett  sold  plaintiff's  note  after  Its  ma- 
turity to  the  defendant  Wilson  D.  Wood. 
Further  testimony  tended  to  show  that  Wood 
in  buying  said  note  acted  upon  the  assump- 
tion that  Garnett  had  full  right  to  sell  the) 
same,  and  had  no  notice  of  any  agreements 
or  understandings  between  Garnett  and 
Priest 

[1]  Without  going  Into  the  question  as  to 
whether  Garnett  had  the  right  to  sell  Priest's 
note  to  Wood  for  the  purpose  for  which  it 
was  sold,  we  find  that  the  evidence  detailed, 
supra,  puts  this  case  in  a  class  with  those 
cases  which  hold  that: 

"If  the  true  owner  of  a  negotiable  note  over- 
due, or  of  a  nonnegotiable  note,  clothes  another 
with  the  usual  evidences  of  ownership,  or  with 
full  power  of  disposition,  and  third  persons 
are  led  Into  dealing  with  such  apparent  owner, 
they  will  be  protected  in  their  dealings."  Lee 
v.  Turner,  89  Mo.  lot  cit  494,  14  S.  W.  505 ; 
Neuhoff  v.  O'Reilly,  93  Mo.  164,  6  S.  W.  78; 
Dymock  v.  M.,  K.  4  T.  Ry.  Co.,  54  Mo.  App. 
400;  International  Bank  v.  German  Bank,  71 
Mo.  lot  cit  196,  36  Am.  Rep.  468. 

The  plaintiff,  Priest,  by  indorsing  the  note 
In  blank,  and  delivering  the  same  to  defend- 
ant Garnett,  clothed  the  latter  with  all  the 
usual  indicia  of  ownership,  and  thereby  plac- 
ed Garnett  In  a  position  to  deal  with  the 
note  as  though  he  were  the  owner.  If 
Garnett  thereafter  deceived  Wood  (a  ques- 
tion which  we  need  not  pass  upon)  by  leading 
Wood  to  believe  that  he  had  authority  to  sell 
the  same  to  Wood,  for  the  purposes  for  which 
it  was  sold,  when  he  actually  did  not  have 
any  such  authority  from  Priest,  then,  if 
any  one  must  suffer  in  damages-  as  a  conse- 
quence, it  must  be  Priest,  and  not  Wood. 
[3]  Appellant  claims  that  the  transaction 
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between  Garnett  and  Wood  was  tainted  with 
nsury,  and  therefore  the  sale  of  the  note  In 
question  by  Garnett  to  Wood  Is  void.  We 
do  not  feel  that  there  Is  sufficient  merit  In 
this  contention  to  warrant  a  discussion  of 
it  There  was  ample  evidence  from  which 
the  court  below  could  have  found  that  there 
was  no  usury  practiced  on  the  part  of  any- 
body in  connection  with  this  transaction. 
There  certainly  was  no  evidence  that  Wood 
was  guilty  of  charging  usurious  interest,  or 
any  interest  whatsoever,  as  he  bought  the 
note  from  Garnett,  making  the  transaction 
a  sale  and  not  a  loan. 

We  find  evidence  In  the  record  to  support 
the  Judgment,  and  it  Is  therefore  affirmed. 
All  concur. 

SHOCKEY  v.  FIDELITY-PHENIX  FIRE 
INS.  00.  OF  NEW  YORK. 
(No.  12233.) 
(Kansas  City  Court  of  Appeals.  Missouri. 
Feb.  12,  1917.) 

1.  Insurance  <8=>579— Actions— Evidkn  or— 
Sufficiency.  . 

In  an  action  on  a  fire  policy,  evidence  Mia 
to  warrant  a  finding  that  plaintiff  waa  entrapped 
into  signing  a  settlement  without  knowing  its 
nature,  or  intending  to  make  the  settlement,  and 
so  it  is  conclusive  on  appeal.  # 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  g§  1417,  1419.] 

2.  Insurance  iS=>579— Settlement— Attack. 

In  an  action  on  a  fire  policy,  where  the  in- 
surer set  up  a  settlement  which  plaintiff  claimed 
was  procured  by  fraud,  plaintiff's  remedy  is  to 
attack  the  validity  of  the  settlement  for  fraud 
in  the  reply,  pursuant  to  Rev.  St.  1909,  f  1812. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I!  1417, 1419.] 
8.  Insurance  <s=140— Fire  Policies— Valid- 

ITT. 

A  fire  policy,  covering  a  dwelling  and  furni- 
ture therein,  is  valid  as  to  the  furniture  insured 
owning  it  regardless  of  invalidity  as  to  the 
dwelling  on  account  of  insured's  want  of  abso- 
lute title. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  252.] 

4.  Insurance  «=»379(2)  —  Fire  Policies  — 
Warranties. 

Where  insured  correctly  informed  the  solicit- 
ing agent  as  to  his  interest  in  a  dwelling  insured, 
and  as  to  incumbrances  on  the  land  upon  which 
it  stood,  incorrect  answers  written  in  the  policy 
by  the  soliciting  agent  will  not  avoid  it;  such 
answers  not  being  warranties  by  the  insured,  but 
answers  by  the  insurer's  own  agent. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  8  1008.] 

5.  Appeal  and  Error  €=295— Presentation 
of  Grounds  of  Review  in  Court  Below— 
Motion  for  New  Trial— Necessity. 

No  objection  can  be  made  on  appeal  that 
the  verdict  was  for  a  lump  sum,  where  such  ob- 
jection was  not  raised  by  motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  1704.] 

6.  Appeal  and  Error  <£=>107O(l)— Review— 
Harmless  Error. 

In  an  action  on  a  fire  policy,  which  insured 
several  species  of  property  for  varying  amounts, 


a  verdict  of  a  lump  sum  for  the  face  of  the  poli- 
cy was  not  harmful,  where  the  actual  loss  on 
each  item  of  insurance  exceeded  the  amount 
thereof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4231,  4233,] 
7.  Appeal  and  Error  «=»1057(2)— Review— 

Harmless  Error. 
In  an  action  on  a  fire  policy,  the  petition 
pleaded  the  execution  of  the  policy,  the  answer 
admitted  its  execution  and  the  fire,  and  then  set 
up  its  invalidity  by  reason  of  the  falsity  of  in- 
sured's answers  in  the  application.  The  reply 
confessed  the  falsity  of  the  answers,  but  set 
up  that  they  were  written  by  insured's  own 
agent,  who  was  told  the  true  facts.  Held,  that 
where  one  of  the.  issueB  submitted  to  the  jury 
was  the  question  whether  the  false  answers 
were  made  by  insured  or  the  agent  the  exclusion 
of  the  policy  from  evidence  was  harmless,  if  er- 
roneous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  §§  4197,  4198,  4205.] 
&  Insurance  <s=>602— Fire  Insurance^- Ac- 
tions— Attorney's  Fees. 
In  an  action  on  a  fire  policy  it  appeared  that 
the  answers  in  the  application  misstated  the  na- 
ture of  insured's  ownership,  and  the  insurer's 
adjuster  obtained  insured's  signature  to  a  set- 
tlement which  he  repudiated.  Rev.  St  1909,  I 
7068,  provides  for  an  allowance  of  damages  and 
a  reasonable  attorney's  fee  for  vexatious  refusal 
to  pay  a  fire  loss.  Held,  that  as  the  answers 
to  questions  in  the  application  included  in  the 
policy  were  false,  and  as  insured's  signature  was 
subscribed  to  the  settlement  the  refusal  of  the 
insurer  to  pay  the  loss  cannot  be  deemed  vexa- 
tious, warranting  the  allowance  of  damages  or 
attorney's  fees;  the  insurer  being  entitled  to 
have  those  facts  judicially  determined. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1498.] 

Appeal  from  Circuit  Court,  Schuyler  Coun- 
ty; M.  PettlngUl,  Judge. 
"Not  to  be  officially  published." 
Action  by  O.  B.  Shockey  against  the  Fldel- 
ity-Phenlx  Fire  Insurance  Company  of  New 
York.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed  on  condition  that  plain- 
tiff enter  remittitur,  otherwise  reversed  and 
remanded. 

Fyke  &  Snides,  of  Kansas  City,  and  J.  F. 
Ball,  of  Montgomery,  for  appellant  James 
E.  Rleger  and  Hlgbee  &  Mills,  all  of  Klrks- 
ville,  for  respondent 

TRIMBLE,  3.  Plaintiff  held  defendant's 
Are  Insurance  policy  for  $700  on  a  farm- 
house, $300  on  household  furniture,  and  $100 
on  piano.  Said  property  was  totally  destroy- 
ed by  Are,  and  this  action  was  brought  to 
recover  the  insurance.  A  verdict  in  plain- 
tiff's favor  for  the  aggregate  amount  of  the 
policy  In  a  lump  sum  and  $150  attorney's 
fee  was  returned,  and  the  defendant  ap- 

It  seems  that  plaintiff  and  his  brother 
owned  200  acres  of  land  as  tenants  in  com- 
mon. There  were  two  sets  of  Improvements 
on  the  farm,  each  consisting  of  a  dwelling 
house,  barn,  and  outbuildings.  Plaintiff  own- 
ed and  occupied  the  one  that  burned,  and  his 
brother  owned   and   occupied   the  other, 
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though,  as  stated,  they  owned  the  land  on 
which  the  two  houses  stood  as  tenants  In 
common.  There  was  also  a  mortgage  on  the 
land  for  $6,000.  Matters  stood  thus  at  the 
time  plaintiff  applied  for  and  obtained  the 
Insurance  herein  sued  for. 

Plaintiff's  evidence  showed,  without  con- 
tradiction, that  when  defendant's  agent  solic- 
ited the  insurance  from  plaintiff,  the  for- 
mer asked  the  latter  about  the  title,  owner- 
ship, and  amount  of  incumbrance  on  the 
land,  and  that  plaintiff  correctly  answered 
said  questions,  telling  the  agent  be  owned 
the  house,  but  that  he  and  his  brother  owned 
the  land,  and  that  there  was  a  $6,000  mort- 
gage on  it  The  agent  wrote  the  applica- 
tion, telling  plaintiff  he  had  correctly  written 
the  answers  plaintiff  had  given,  and  for 
plaintiff  to  sign  the  application,  which  he  did 
without  reading  it,  thinking  everything  was 
all  right. 

The  policy  was  Issued  March  16,  1915,  out 
nothing  was  said  therein  about  the  brother 
owning  a  one-half  interest  in  the  land.  And 
when  it  was  delivered  to  plaintiff  the  agent 
again  assure^  plaintiff  that  everything  was 
all  right  Plaintiff,  relying  upon  that  repre- 
sentation, did  not  take  the  policy  out  of  the 
envelope  or  examine  it 

Plaintiff  had  gotten  out  of  a  bed  of  sick* 
ness  a  day  or  so  before  the  fire,  and  the  ex- 
citement, exertion,  and  overheating  accom- 
panying it  caused  plaintiff  to  haye  a  relapse, 
from  which  he  had  not  recovered,  but  was 
still  sick  and  in  bad  condition,  when  the 
adjuster  came  to  see  plaintiff  about  the  loss. 
He  was  able,  however,  to  go  with  the  ad- 
juster in  an  automobile  to  the  farm  to  inves- 
tigate the  extent  of  the  fire.  The  weather 
was  rainy,  and  plaintiff  had  to  get  out  of 
the  automobile  and  help  get  it  up  a  hill.  In 
this  way  he  caught  cold,  so  that  both  his 
sight  and  hearing  were  affected.  They  re- 
turned to  town,  and  when  they  met  next 
morning  plaintiff  told  the  adjuster  of  his 
condition,  and  told  him  he  wanted  him  to 
treat  him  right  The  adjuster  promised  be 
would.  At  some  time  during  that  morning, 
the  adjuster  told  plaintiff  he  could  not  al- 
low him  the  full  amount  of  the  policy,  be- 
cause his  brother  owned  a  half  Interest  in 
the  land  and  the  brother's  name  was  not  on 
the  policy.  The  adjuster  prepared  some 
sort  of  a  document  and  asked  plaintiff  to 
sign,  telling  him  it  was  all  right  Plaintiff 
signed  as  he  was  told,  but  did  not  know  the 
nature  of  the  instruments  he  signed  nor 
their  contents.  The  adjuster  then  gave  him 
a  piece  of  paper,  which  plaintiff  a  few  mo- 
ments later  discovered  was  a  sight  draft  for 
$250,  and  that  he  had  signed  a  settlement 
for  that  amount  He  immediately  consulted 
a  lawyer  and,  upon  his  advice,  went  back 
to  the  adjuster  and  tendered  him  the  draft, 
which  the  latter  refused.  Thereupon  plain- 
tiff took  the  draft  to  his  attorney,  who  sent 
it  back  to  the  company  by  registered  mail, 
accompanying  it  with  a  letter,  saying  the  ad- 


juster claimed  to  have  made  a  settlement  of 
the  loss  for  that  amount,  but  that  plaintiff 
had  not  agreed  to  It,  and  would  bring  suit 
for  the  full  amount  of  the  policy.  It  turned 
out  that  what  plaintiff  had  signed  was  two 
receipts,  Indorsed  by  the  adjuster  on  the 
back  of  the  policy,  one  of  which  recited  that 
It  was  for  $250,  "In  tall  satisfaction,  com- 
promise and  Indemnity  for  all  claims"  for 
loss  and  damage  by  Are  to  property  insured 
under  said  policy,  and  canceling  the  same 
and  releasing  the  company  from  all  further 
claim  thereunder.  The  other  acknowledged 
^he  receipt  of  the  note  given  for  the  balance 
of  the  premium,  and  also  the  receipt  of 
"$250  cash  payment  in  full  of  all  claims  for 
loss." 

[1]  It  appears  to  be  defendant's  view  of 
the  evidence  that  plaintiff  was  not  fraudu- 
lently induced  to  sign  an  agreement  in  set- 
tlement of  his  loss,  but  that  he  knowingly 
compromised  the  same,  and  then,  after  he 
bad  ascertained  the  true  status  of  his  legal 
rights,  sought  to  repudiate  It  However, 
this  is  not  conclusively  shown  to  be  the  case, 
and  unless  it  does  so  appear,  an  appellate 
court  is  not  warranted  in  disagreeing  with 
the  judgment  of  the  Jury  thereon.  The  evi- 
dence is  ample  to  authorize  the  jury  to  find 
that  plaintiff  was  entrapped  into  signing  the 
settlement  without  knowing  what  it  was,  and 
without  intending  to  make  any  such  settle- 
ment. 

[J]  Defendant  offered  no  testimony,  de- 
pending solely  upon  its  demurrer  to  plaintiff's 
evidence.  The  adjuster  was  present  in  court 
and  could  have  testified  in  opposition  to 
plaintiff's  evidence  as  to  bow  the  so-called 
settlement  was  obtained  had  he  seen  fit  to  do 
so.  According  to  plaintiff's  evidence,  a  fraud 
was  perpetrated  upon  him  in  getting  him  to 
sign  the  settlement,  which  as  soon  as  he 
understood  the  nature  of  it  be  promptly 
repudiated.  When  the  adjuster  refused  to 
take  back  the  $250  draft,  plaintiff's  remedy 
was  to  sue  on  the  policy  and,  when  the  set- 
tlement was  set  up,  to  attack  Its  validity  by 
alleging  fraud  in  the  reply,  as  he  did.  Sec- 
tion 1812,  R,  S.  Mo.  1909;  Berry  v.  St.  Louis 
&  San  Francisco  R.  Co.,  223  Mo.  358,  122  S. 
W.  1043 ;  Logan  v.  United  Railways  Co.,  166 
Mo.  App.  490,  148  S.  W.  444. 

[3, 4]  With  the  settlement  out  of  the  way, 
the  policy  was  valid  as  to  the  household 
furniture  and  piano,  even  if  it  were  void  as 
to  the  house,  because  plaintiff  did  not  own 
the  entire  title  to  the  land  on  which  it  stood. 
But  clearly  defendant  is  not  entitled  to  have 
It  declared,  as  a  matter  of  law,  that  the 
policy  was  void  as  to  the  dwelling  house.  He 
correctly  gave  the  soliciting  agents  the  facts 
in  relation  to  the  title  to  the  land  and  the 
mortgage,  but  the  agent  chose  not  to  put 
them  down  as  given,  but  gave  different  an- 
swers, of  which  plaintiff  was  not  aware.  The 
answers  in  the  application,  therefore,  were 
not  those  of  plaintiff,  but  were  the  answers 
of  defendant's  agent,  and  defendant  is  estop- 
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ped  to  claim  them  as  warranties.  Modern 
Woodmen  of  America  v.  Angle,  127  Mo.  App. 
94,  104  8.  W.  297;  Krlbs  v.  United  Order  of 
Foresters,  191  Mo.  App.  624,  177  8.  W.  766; 
Parsons  v.  Knoxville  Fire  Ins.  Co.,  132  Ma 
883,  31  8.  W.  117,  84  8.  W.  476;  Hissler  v. 
American  Central  Ins.  Co.,  ISO  Ma  386,  61 
8.  W.  766. 

{«,  6]  As  to  the  point  that  the  verdict  la 
erroneous  because  It  Is  for  a  lump  sum  when 
It  should  hare  separately  stated  the  amount 
of  loss  on  each  class  of  property,  we  notice 
that  no  mention  of  this  matter  Is  contained 
In  the  motion  for  new  trial.  It  Is  therefore 
no  ground  for  reversal.  Sweet  v.  Maupin,  66 
Mo.  66;  Polaki  v.  St  Louis,  264  Mo.  461, 175 
S.  W.  197.  However,  it  may  be  observed  that, 
in  this  case,  the  actual  loss  on  each  item  of 
Insurance  exceeded  the  amount  of  insurance 
thereon.  In  this  respect  the  case  la  different 
from  Crossan  v.  Pennsylvania  Fire  Ins.  Co., 
138  Mo.  App.  637,  118  S.  W.  704.  There  was 
therefore  nothing  harmful  In  the  verdict  be- 
ing for  a  lump  sum. 

[7]  In  a  reply  brief,  defendant,  for  the  first 
time,  complains  because  the  policy  waa  not 
admitted  in  evidence.  If  such  point,  raised 
so  late,  la  entitled  to  be  considered,  we  would 
say  that  In  view  of  the  pleadings  we  are  at 
a  loss  to  know  what  would  have  been  ac- 
complished by  introducing  it  In  evidence. 
The  petition  pleaded  the  execution  of  the 
policy,  the  answer  admitted  its  execution  and 
the  fire,  and  then  pleaded  that  the  policy  was 
null  and  void  by  reason  of  Insured's  answers 
in  the  application.  The  only  purpose  the  In- 
troduction of  the  policy  could  serve  would  be 
to  show  that,  by  its  terms,  it  was  to  be  void 
if  the  insured  gave  false  answers,  or  if  he 
were  not  the  sole  and  unconditional  owner  of 
the  property.  This,  however,  waa  conceded, 
because  the  reply  set  up  certain  facts,  as  to 
the  writing  of  the  application  by  the  agent, 
as  a  reason  why  the  defense  of  false  answers 
and  warranties  should  not  prevail.  And  the 
case  was  submitted  to  the  jury  on  that  theory 
as  one  of  the  questions  to  be  settled  by  them. 
This  was  an  admission  that  if  plaintiff's  con- 
tention, as  set  up  in  the  reply,  was  not  up- 
held, the  evidence  of  the  policy,  at  least  as  to 
the  bouse,  would  prevail. 

[I]  The  allowance  of  the  attorney's  fee 
was,  of  course,  made  In  view  of  section  7068, 
R.  S.  Mo.  1909,  authorizing  the  jury,  "If  it 
appear  from  the  evidence"  that  there  has 
been  a  vexatious  refusal  to  pay,  to  allow 
damages  not  exceeding  10  per  cent  of  the 
loss  and  a  reasonable  attorney's  fee.  The 
jury  made  no  allowance  for  damages,  but 
did  allow  $150  attorney's  fee.  We  do  not 
think  the  evidence  presents  any  question  of 
vexatious  refusal  to  pay.  In  view  of  the 
statements  In  the  application  when  compared 
with  the  Insured's  real  title  to  the  land,  there 
waa  a  question  whether  the  policy  was  or  was 
not  void,  at  least  as  to  the  Insurance  on  the 


house.  And  in  view  of  the  Insured's  signa- 
tures to  the  settlement  for  $250,  there  was  a 
question  whether  it  was  valid  or  genuine. 
The  defendant  had  a  right  to  have  both  these 
questions  judicially  determined,  and  to  re- 
quire that  plaintiff's  claims  In  regard  thereto 
should  be  established  before  paying  the  loss; 
and  that,  too,  without  being  penalized  In 
damages  and  attorney's  fees  In  the  event  the 
jury  upheld  plaintiff's  claims.  The  jury 
seems  to  have  partly  realized  this,  since  they 
allowed  nothing  by  way  of  damages.  We 
think  the  allowance  of  an  attorney's  fee  was 
not  warranted.  This,  however,  can  be  cured 
by  remittitur. 

If,  therefore,  the  plaintiff  will,  within  ten 
days  from  the  announcement  of  this  opinion, 
enter  a  remittitur  of  the  $150  allowed  as 
attorney  fee,  together  with  whatever  interest, 
if  any,  that  has  accrued  thereon,  the  judg- 
ment herein  will  be  affirmed;  otherwise  it 
will  be  reversed  and  remanded.  It  la  so 
ordered.  All  concur. 


STATE  ex  reL  GIBSON,  Proa  Atty.,  v.  CHI- 
CAGO, B.  &  Q.  R.  CO.   (No.  12124.) 
(Kansas  City  Court  of  Appeals.  Missouri. 
Jan.  29, 1917.) 

~L  Nuisance  <=»77— Injunction— Scope  of. 

A  public  nuisance,  though  involving  a  crime, 
may  be  abated  by  a  court  of  equity  by  suit  by 
state's  attorney,  or  even  by  a  private  individual 
when  some  property  right  of  bis  is  Injuriously 
affected. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  §§  189,  190.] 

2.  Intoxicating  Liquors  <8=>26l  —  Injunc- 
tion— Jurisdiction— Public  Nuisance. 
The  shipment  of  liquor  into  a  local  option 
county  by  a  common  carrier  cannot  be  enjoin- 
ed by  a  court  of  equity  regardless  of  the  crimi- 
nality of  the  act  where  such  shipment  did  not 
result  in  the  maintenance  of  a  public  nuisance, 
it  not  appearing  that  such  shipment  resulted  in 
drunkenness,  the  remedy  being  to  proceed  under 
the  criminal  statutes,  for  a  court  of  equity  has 
no  jurisdiction  to  enjoin  an  act  merely  because 
it  is  criminal. 

[Ed:  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  Si  400,  40L] 

Appeal  from  Circuit  Court,  Worth  County ; 
D.  H.  Harris,  Judge. 

"Not  to  be  officially  published." 

Action  by  the  State  of  Missouri,  on  the  re- 
lation of  Phil  S.  Gibson,  Prosecuting  Attor- 
ney of  Worth  County,  Mo.,  against  the  Chica- 
go, Burlington  &  Qulncy  Railroad  Company. 
From  judgment  for  plaintiff,  defendant  ap- 
peals. Reversed,  and  bill  dismissed. 

O.  M.  Spencer  and  H.  J.  Nelson,  both  of  St 
Joseph,  Kelso  &  Kelso,  of  Grant  City,  and 
M.  G.  Roberts,  of  St  Joseph,  for  appellant. 
Phil  8.  Gibson,  of  Grant  City,  for  respondent 

TRIMBLE,  J.  This  Is  an  action  in  equity, 
brought  at  the  relation  of  the  prosecuting  at- 
torney of  Worth  county,  to  restrain  the  de- 
fendant railroad  from  receiving,  transport- 


<fl=>For  other  cases  Me  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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ing,  and  delivering  Intoxicating  liquors,  In- 
cluding alcohol,  beer,  and  whisky,  to  persons 
In  Worth  county. 

The  petition  alleged,  In  substance,  that  the 
defendant  was  a  common  carrier  by  railroad 
and  engaged  In  transporting  commercial  com- 
modities, Including  intoxicating  liquors,  into 
Worth  county,  and  that  the  Local  Option  Law 
was  in  force  in  that  county ;  that  many  per- 
sons in  Worth  county,  Mo.,  were  storing  and 
selling  intoxicating  liquors  in  violation  of 
law,  some  of  them  pretending  to  be  druggists 
and  others  having  no  permanent  place  of 
abode,  and  commonly  known  as  bootleggers; 
that  the  defendant  transported  and  delivered 
intoxicating  liquors  to  such  persons  at  its 
stations  In  Worth  county,  knowing  that  they 
were  engaged  In  the  illegal  sale  and  delivery 
of  intoxicating  liquors;  that  by  reason  of 
such  illegal  sales  and  delivery  many  citizens 
of  Worth  county  became  intoxicated,  disturb- 
ed the  peace  of  the  community,  and  endan- 
gered the  persons  and  property  of  the  good 
people  of  said  county,  greatly  to  their  annoy- 
ance and  inconvenience;  that  such  transpor- 
tation and  delivery  on  the  part  of  the  defend- 
ant was  in  violation  of  law,  and,  by  so  doing, 
the  defendant  was  aiding  and  abetting  the 
said  parties  In  the  illegal  sale  and  delivery  of 
liquor;  that  the  plaintiff  had  no  adequate 
remedy  at  law;  and  praying  that  the  defend- 
ant be  perpetually  enjoined  from  receiving, 
transporting,  and  delivering  any  intoxicating 
liquor  to  any  person  in  Worth  county,  and 
that,  until  the  hearing,  the  defendant  be 
temporarily  restrained  from  so  doing. 

A  temporary  Injunction  was  issued  in  ac- 
cordance with  the  prayer  of  the  petition. 

In  its  answer  the  defendant  admitted  that 
it  was  a  common  carrier  and  was  engaged  in 
the  business  of  transporting  personal  prop- 
erty, Including  intoxicating  liquors;  that  it 
was  required  and  compelled  to  receive,  trans- 
port, and  deliver  such  shipments  by  the  laws 
of  the  state  of  Missouri;  that, some  of  said 
shipments  constituted  interstate  commerce; 
that  it  was  required  to  receive,  transport,  and 
deliver  such  shipments ;  and  that  It  had  been 
greatly  damaged  in  its  business  as  a  com- 
mon carrier  by  reason  of  the  issuance  of  the 
temporary  restraining  order.  This  was  fol- 
lowed with  a  prayer  asking  that  the  tempora- 
ry injunction  be  dissolved  and  that  the  bill 
be  dismissed. 

A  reply,  consisting  of  a  general  denial  of 
the  new  matter  in  the  answer,  was  filed,  and 
the  parties  went  to  trial. 

At  the  conclusion  of  the  evidence,  the  de- 
fendant offered  a  demurrer,  which  was  over- 
ruled. Thereupon  the  court  entered  a  decree 
containing  findings  and  orders  as  follows: 
That  the  plaintiff  was  entitled  to  the  relief 
prayed  In  the  petition;  that  the  temporary 
injunction  forbidding  defendant  from  deliv- 
ering any  intoxicating  liquor  In  Worth  county 
be  made  permanent,  with  the  exceptions  here- 
inafter noted.  The  defendant  was  permitted 
to  deliver  Intoxicating  liquors  purchased  and 


consigned  in  good  faith  in  the  usual  course  of 
business  to  pharmacists.  The  defendant  was 
permitted  to  deliver  intoxicating  liquors  to 
adults  for  their  own  or  family  use  where  the 
liquor  was  sent  direct  to  the  person  using  the 
same  The  defendant  was  permitted  to  de- 
liver wine  for  sacramental  purposes.  The  de- 
fendant was  not  permitted  to  receive  at  any 
point,  transport,  and  deliver  to  any  person  in 
Worth  county  any  intoxicating  liquor  intend- 
ed to  be  used  or  sold  in  violation  of  law.  All 
consignees  of  any  Intoxicating  liquors  In 
Worth  county  transported  to  them  over  de- 
fendant's line  were  required  to  make  out  and 
sign  a  statement  and  have  it  sworn  to  before 
a  public  officer,  showing  the  amount  and  kind 
of  intoxicating  liquor  in  each  shipment,  that 
they  ordered  the  liquor  for  their  own  or  fam- 
ily use,  and  that  it  was  to  be  used  as  such. 
All  consignees  receiving  wine  for  sacramen- 
tal purposes  were  required  to  make  an  affida- 
vit to  that  effect  Such  affidavits  were  re- 
quired to  be  delivered  to  the  defendant  and 
kept  In  its  office  for  not  less  than  one  year 
after  the  delivery  of  such  liquor,  and  the  de- 
fendant was  required  to  pay  all  the  costs. 

Upon  the  entering  ' of  this  decree,  the  de- 
fendant appealed,  and,  as  grounds  therefor, 
urges  that  its  demurrer  to  the  evidence  should 
have  been  sustained,  and  that  the  rendition 
of  said  decree  is  without  authority  of  law. 

The  evidence  offered  by  plaintiff  in  support 
of  the  petition  consisted  of  the  testimony  of 
the  railroad's  station  agent  at  Grant  City 
and  the  police  judge  of  said  municipality. 
The  former  testified  that  there  were  only  two 
stations  on  the  defendant  railroad  in  Worth 
county;  that  occasionally  a  barrel  of  beer  in 
bottles  was  shipped  into  Grant  City;  that 
sometimes  there  would  be  shipped  in  one  or 
two  cases  of  beer  a  week,  then  for  some 
weeks  there  would  not  be  any,  then  perhaps 
three  or  four  would  come,  then  for  perhaps  a 
month  there  would,  not  be  any;  that  these 
shipments  came  from  St  Joseph,  Kansas 
City,  Des  Moines,  and  Ottumwa;  that  he  had 
orders  not  to  deliver  shipments  to  minors, 
but  that  no  shipment  to  minors  had  ever  been 
received  or  transported  over  defendant's  line ; 
that  the  defendant  did  not  permit  consignees 
to  drink  the  liquor  on  its  premises  when  they 
came  there  for  them;  that  there  were  some 
seven  or  eight  shipments  billed  "drugs  and 
liquors"  to  druggists  in  each  of  the  two 
months  immediately  preceding  the  Issuance 
of  the  temporary  order;  that,  Including  a 
case  of  beer  for  each  of  four  individuals, 
there  were  in  all  eleven  shipments  of  intox- 
icating liquor  In  January  and  about  the  same 
in  February  preceding  the  injunction. 

The  police  judge  testified  that  there  was  a 
great  deal  of  drunkenness  about  the  town  of 
Grant  City  prior  to  the  issuance  of  the  tem- 
porary injunction,  and  that  after  that  order 
was  issued  he  noticed  there  was  quite  a 
change,  there  being  not  so  much  drunken- 
ness; that  he  fined  four  boys  for  being  intox- 
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lcated  and  fighting  up  about  the  depot;  and 
that  the  people  and  the  merchants  complain- 
ed in  regard  to  so  much  drunkenness  on  the 
streets  before  the  Injunction  was  filed.  On 
cross-examination,  it  was  shown  that  in  one 
year  he  had  had  about  fourteen  or  sixteen 
cases  in  his  court  which  involved  drunken- 
ness, four  of  them  being  the  four  boys  at  one 
time  who,  being  In  a  poker  game  and  drink- 
ing, got  into  a  fight,  and  the  fight  was  what 
made  the  trouble,  two  cases  each  against  two 
old  offenders,  and  the  others  were  against 
"pretty  tough  customers"  who  had  been  in 
the  habit  of  getting  drunk  for  years.  In 
some  of  these  cases  the  parties  had  been  to 
other  towns  where  local  option  was  not  In 
force  and  where  the  drunkards  may  have  ob- 
tained the  liquor  whereon  they  were  drunk. 
There  was  no  evidence  whatever  that  the 
bringing  of  the  liquor  shipments,  shown  to 
have  been  carried  by  defendant,  caused,  In 
the  legal  sense  of  causing  at  least,  the  drunk- 
enness testified  to. 

[1]  In  other  words,  there  was  a  total  ab- 
sence of  any  evidence  tending  to  show  the 
existence  of  a  public  nuisance  in  said  county, 
or  that  defendant  was  the  proximate  cause 
of  or  responsible  for  the  conditions  said  to 
have  existed.  Hence  there  existed  no  ground 
upon  which  the  power  of  a  court  of  equity 
could  lawfully  be  exercised.  Such  a  court 
has  the  power  to  abate  a  public  nuisance  In  a 
suit  brought  by  the  state's  officer,  or  even  to 
abate  a  nuisance  at  the  relation  of  a  private 
individual  when  some  property  right  of  his 
is  injuriously  affected.  And  a  public  nui- 
sance can  be  abated  in  equity  In  a  suit  by  the 
state's  public  officer  even  though  the  main- 
tenance of  the  nuisance  involves  the  commis- 
sion of  a  crime.  State  ex  rel.  Alton,  Pros. 
Atty.,  v.  Moffett,  188  S.  W.  830,  decided  Octo- 
ber 2,  1916,  and  not  yet  officially  reported. 
But,  unless  the  case  presents  a  violation  of 
some  property  right  which  is  sought  to  be 
preserved,  or  unless  the  facts  show  that  a 
"public  nuisance,"  as  that  term  is  used  in 
law,  exists  and  Is  sought  to  be  abated,  a 
court  of  equity  has  no  jurisdiction  or  author- 
ity to  act.  14  R.  C.  L.  879;  State  ex  rel.  v. 
Canty,  207  Mo.  489,  106  S.  W.  1078,  16  L.  R. 
A.  (N.  S.)  747,  123  Am.  St.  Rep.  893,  18  Ann. 
Cas.  787;  State  ex  rel.  v.  Chambers,  182  S. 
W.  775;  State  ex  rel.  v.  Lamb,  237  Mo.  437, 
141  S.  W.  665;  Kansas  City  Gunning  Co.  v. 
Kansas  City,  240  Mo.  659,  144  S.  W.  1099. 

[21  It  is  clear  that  the  defendant  is  not 
guilty  of  maintaining  a  public  nuisance,  and, 
in  fact,  the  real  object  of  the  bill  is  not  to 
abate  a  public  nuisance,  but  to  prevent  the 
defendant  from  bringing  liquor  Into  the  com- 
munity and  enabling  individuals  therein  to 
obtain  and  drink  the  same.  Such  an  act  does 
not  constitute  the  creation  or  maintenance  of 
a  public  nuisance.  If  it  can  be  characterized 
as  anything,  It  may  perhaps  (though  we  do 
not  here  so  say)  come  within  the  category  of 
a  violation  of  section  7227,  R.  S.  Mo.  1909,  in 


relation  to  the  keeping,  storing,  or  deliver- 
ing of  intoxicating  liquors  in  local  option 
counties.  But  it  Is  elementary  that  a  court 
of  equity  is  not  the  proper  forum  in  which 
to  Investigate  and  punish  crime.  The  proper 
way  to  do  that  is  through  the  regular  modes 
of  criminal  prosecution. 

It  follows  from  what  has  been  said  that 
the  chancellor  In  this  case  had  no  power  or 
authority  to  render  the  decree  entered  herein. 

The  judgment  is  therefore  reversed,  and 
the  bill  is  ordered  dismissed. 

It  should  be  added  here  that,  since  the  sub- 
mission and  consideration  of  this  case,  we 
have,  through  the  industry  and  watchfulness 
of  defendant's  counsel,  just  been  furnished 
with  a  copy  of  an  opinion  very  recently  hand- 
ed down  by  the  Supreme  Court  in  the  case 
of  State  ex  rel.  v.  Woolfolk,  190  S.  W.  877, 
not  yet  officially  published,  in  which  is  found 
ample  authority  for  the  position  taken  by  us 
In  this  case. 

ELLISON,  P.  J.,  concurs.  BLAND,  J.,  not 
sitting. 


STATE  ex  rel.  GIBSON,  Prog.  Atty.,  v.  CHI- 
CAGO GREAT  WESTERN  R. 
CO.   (No.  12123.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Jan.  29, 1917.) 

Appeal  from  Circuit  Court,  Worth  County; 
D.  H.  Harris,  Judge. 

"Not  to  be  officially  published." 

Action  by  the  State  of  Missouri,  at  the  re- 
lation of  Phil  S.  Gibson,  Prosecuting  Attorney 
of  Worth  County,  Mo.,  against  the  Chicago 
Great  Western  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  bill  dismissed. 

Kelso  &  Kelso,  of  Grant  City,  for  appellant 
John  Barton  Payne,  of  Chicago,  III.,  for  re- 
spondent 

TRIMBLE,  J.  This  case  is  exactly  like  case 
No.  12124  (191  S.  W.  1051),  and  has  the  same 
style  as  that  one.  The  points  being  the  same, 
a  reference  to  the  said  case  is  all  that  is  suffi- 
cient here. 

The  judgment  is  reversed,  and  the  bill  dis- 
missed. 

ELLISON,  P.  J.,  concurs.  BLAND,  J.,  not 
sitting. 


STATE  ex  rel.  GIBSON,  Pros.  Atty.,  v. 
ADAMS  EXPRESS  CO. 
(No.  12125.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Jan.  29,  1917.) 

Appeal  from  Circuit  Court,  Worth  County; 
D.  H.  Harris,  Special  Judge. 

"Not  to  be  officially  published." 

Action  by  the  State  of  Missouri,  at  the  rela- 
tion of  Phil  S.  Gibson,  Prosecuting  Attorney  of 
Worth  County,  Mo.,  against  the  Adams  Express 
Company,  a  corporation.  Prom  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed,  and  bill 
dismissed. 

Kelso  &  Kelso,  of  Grant  City,  for  appellant 
Lawrence  Maxwell,  of  Cincinnati,  Ohio,  for  re- 
spondent 
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TRIMBLE.  J.  This  case  is  exactly  like  caae 
No.  12124  (161  S.  W.  1061),  and  has  the  same 
style  aa  that  one.  The  points  being  the  same, 
a  reference  to  the  said  case  is  all  that  is  suffi- 
cient here. 

The  judgment  is  reversed,  and  the  bill  dis- 
missed. 

ELLISON,  P.  J.,  concurs.  BLAND,  J.,  not 
sitting. 


NEHRING  v.  CHARLES  M.  MONROE  STA- 
TIONERY CO.   (No.  14646.) 

(St.  Louis  Court  of  Appeals.  Missouri.  Feb.  6, 

1.  Municipal  Corporations  «j=»706(5)— Use 
of  Streets— Injuries  by  Automobile— Pri- 
ma Facie  Case. 

In  an  action  for  personal  injuries  against 
the  owner  of  an  automobile,  plaintiff's  testi- 
mony, and  that  of  a  witness,  to  the  effect  that 
plaintiff,  while  engaged  in  his  work  on  a  bridge 
approach,  and  without  any  movement  on  his 
part,  was  struck  from  behind  by  defendant's  au- 
tomobile in  broad  daylight  and  injured,  estab- 
lished a  prima  fade  case  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1618.] 

2.  Municipal  Corporations  «=> 706(7)  —  In- 
juries by  Automobile —  Question  fob 
Jury. 

In  such  action,  other  evidence,  tending  to 
show  that  plaintiff,  without  looking  for  the  ap- 
proach of  vehicles,  suddenly  changed  his  posi- 
tion, and  stepped  immediately  in  front  of  the 
automobile,  merely  presented  a  question  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  }  1518.] 

3.  Evidence  o^=591  —  Conclusion  by  Ad- 
verse Testimony. 

In  an  action  for  injuries  by  an  automobile, 
where  plaintiff  called  defendant's  driver  to 
prove  that  the  machine  was  owned  by  defendant 
and  driven  by  its  servant  in  the  course  of  its 
business,  plaintiff  was  not  concluded  by  the  ad- 
verse testimony  of  the  driver. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2440-2443.] 

4.  Municipal  Corporations  «j=>705(10)— In- 
juries by  Automobile— Right  to  Assume 
Driver's  Care. 

Where  plaintiff  was  lawfully  upon  a  road- 
way, working  on  the  approach  of  a  bridge  in 
plain  view,  the  driver  of  any  vehicle  was  bound 
to  take  notice  of  him,  and  to  exercise  the  care 
enjoined  by  law  upon  drivers  of  such  vehicles 
not  to  injure  him,  and  plaintiff  could  lawfully 
assume  that  such  care  would  be  taken. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1615,  1517.] 

5.  Trial  €=>156(2)— Demurrer  to  Evidence- 
Hearing. 

In  passing  on  demurrer  to  plaintiff's  evi- 
dence, it  is  to  be  viewed  in  the  light  most  fa- 
vorable to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |  366.] 

U.  Trial  <S=>252(8)— Instruction— Abbtbaot- 
ness. 

In  an  action  for  injuries  by  an  automobile, 
where,  under  the  evidence,  plaintiff's  injury 
could  have  been  caused  only  by  his  negligence  or 
by  that  of  the  automobile  driver,  an  instruction 
that  there  was  no  liability  if  the  injury  was  a 
pure  accident  was  erroneous,  though  proper  in 
a  case  where  the  pleading  and  evidence  admit  of 
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a  finding  that  the  injury  complained  of  was  the 
result  of  mere  accident  or  misadventure. 

Note.— For  other  cases,  see  Trial,  Cent 

:.  }  603.] 

7.  Municipal  Corporations  <£=»705(10)— In- 
juries by  Automobile  —  Contributory 
Negligence. 
Plaintiff,  working  in  a  roadway  on  the  ap- 
proach to  a  bridge,  not  moving  about,  and  struck 
there  by  an  automobile,  was  not  negligent  mere- 
ly because  he  became  engrossed  in  his  work  and 
failed  to  look  about  and  listen  for  approaching 
vehicles. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1615,  1517.] 

Appeal  from  St  Louis  Circuit  Court;  Leo 
S.  Rassleur,  Judge. 

"Not  to  be  officially  published." 

Action  by  John  Nehring  against  the  Charles 
M.  Monroe  Stationery  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Judgment  reversed,  and  cause  remanded. 

Rodgers  &  Koerner,  of  St  Louis,  for  ap- 
pellant Kelley  &  Starke,  of  St.  Louis,  for 
respondent 

ALLEN,  J.  This  is  an  action  for  personal 
injuries  sustained  by  plaintiff,  a  street  sweep- 
er, while  engaged  at  his  work  upon  the  west- 
ern portion;  of  the  roadway  of  the  "Bads 
Bridge,"  spanning  the  Mississippi  river  at 
the  city  of  St  Louis,  or  the  western  "ap- 
proach" thereto,  by  reason  of  being  struck 
by  an  automobile  belonging  to  the  defendant 
corporation  and  operated  by  an  employe 
thereof.  The  trial  below,  before  the  court 
and  a  jury,  resulted  in  a  verdict  and  Judg- 
ment for  the  defendant,  and  the  case  is  here 
on  plaintiff's  appeal. 

On  March  25,  1913,  at  about  4:30  p.  m., 
while  plaintiff,  with  a  cola  borer,  one  Rogal- 
skl,  was  engaged  in  the  work  of  sweeping 
and-  cleaning  the  roadway  mentioned,  he  was 
struck  by  defendant's  automobile,  which  was 
proceeding  westward ly,  driven  by  defend- 
ant's employe,  whereby  he  sustained  certain 
injuries.  The  roadway  was  35  or  40  feet  in 
width,  and  much  used  by  automobiles  and 
other  vehicles,  though  It  appears  that  no 
other  vehicle  was  In  the  Immediate  vicinity 
at  the  time.  Plaintiff  was  then  about  63 
years  of  age,  in  good  health,  with  good  sight 
and  bearing. 

The  testimony  of  plaintiff  and  Rogalakl  is 
to  the  effect  that  while  plaintiff  was  facing 
toward  the  west  and  engaged  in  his  work,  he 
was  struck  by  the  automobile  moving  west- 
wards along  the  roadway,  that  plaintiff  did 
not  step  backward  or  in  any  direction  im- 
mediately or  shortly  prior  to  being  so  struck, 
and  that  neither  plaintiff  nor  Rogalski,  who 
was  within  a  few  feet  of  him,  heard  any 
warning  given  by  the  driver  of  the  automo- 
bile, by  sounding  the  horn  thereupon  or  oth- 
erwise. 

Plaintiff  called  the  driver  of  defendant's 
automobile  as  a  witness.  The  driver  testified 
that  he  saw  plaintiff  when  about  50  feet 
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from  him,  and  thereupon  sounded  his  horn, 
and  that  he  again  sounded  the  horn  when 
about  16  feet  from  plaintiff ;  that  at  the  lat- 
ter time  plaintiff  was  working  with  a  shovel 
and  facing  to  the  southwest;  that  the  auto- 
mobile was  proceeding  at  a  speed  of  about 
four  or  fire  miles  an  hour,  and  that  there 
was  then  room  enough  to  enable  It  to  pass 
between  plaintiff  and  Rogalski;  that  plain- 
tiff, when  the  automobile  was  about  three  or 
four  feet  from  him,  stepped  backward  di- 
rectly in  front  thereof,  and  that  the  witness 
was  then  unable  to  stop  the  automobile  in 
time  to  avoid  striking  plaintiff ;  and  that  the 
automobile  ran  only  3  or  4  feet  after  strik- 
ing plaintiff. 

A  witness  for  defendant,  who  was  upon 
this  roadway  at  the  time,  testified  that  he 
heard  the  horn  upon  the  automobile  sounded 
four  or  five  times  as  the  machine  approached 
plaintiff,  and  that  immediately  before  plain- 
tiff was  struck  plaintiff  stepped  backward  In 
front  of  the  automobile. 

The  court  gave  two  Instructions  for  plain- 
tiff, one  covering  the  case  on  plaintiff's  the- 
ory of  the  facte,  and  the  other  on  the  meas- 
ure of  damages.  These  instructions  need  not 
be  specially  noticed. 

For  defendant  the  court  gave  eight  instruc- 
tions. The  assignments  of  error  before  us 
relate  to  the  giving  of  these  instructions  for 
defendant 

[1]  I.  At  the  outset  we  may  say  that  the 
contention  of  respondent  that  the  trial  court 
should  have  sustained  respondent's  demurrer 
to  the  evidence,  and  that  therefore  the  al- 
leged errors  here  complained  of  are  not  ma- 
terial, Is  without  merit.  The  testimony  of 
plaintiff  and  his  witness  Rogalski  to  the  ef- 
fect that  plaintiff,  while  engaged  in  his  work, 
and  without  any  movement  on  his  part,  was 
struck  from  behind  by  defendant's  automo- 
bile, In  broad  daylight,  and  Injured,  sufficed 
to  establish  a  prima  fade  case  for  plaintiff. 
See  Ostermeier  v.  Implement  Co.,  255  Mo. 
128,  164  S.  W.  218,  and  authorities  there  cit- 
ed and  discussed. 

[2]  It  Is  true  that  other  evidence  adduced 
tended  to  show  that  plaintiff,  without  look- 
ing for  the  approach  of  vehicles,  suddenly 
changed  his  position  and  stepped  immediate- 
ly in  front  of  the  automobile ;  but  this  mere- 
ly presented  a  question  for  the  jury. 

[3]  And  plaintiff  was,  of  course,  not  con- 
cluded by  the  adverse  testimony  of  defend- 
ant's driver,  who  was  evidently  .called  as 
plaintiff's  witness  in  order  to  prove  that  the 
machine  was  owned  by  defendant  and  driven 
by  its  servant  in  the  course  of  its  business. 

[4]  Plaintiff  was  lawfully  upon  the  road- 
way, in  the  performance  of  his  duty,  in 
plain  view,  and  the  driver  of  any  vehicle 
upon  such  roadway  was  bound  to  take  notice 
of  him  and  to  exercise  the  care  enjoined  by 
law  upon  the  drivers  of  such  vehicles  not  to 
Injure  him ;  and  plaintiff  could  rightfully  as- 
sume that  this  would  be  done.  Ostermeier 
v.  Implement  Co.,  supra, 
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[I]  The  evidence  is  to  be  viewed  in  the 
light  most  favorable  to  plaintiff,  in  passing 
upon  the  demurrer;  and,  so  viewing  It,  the 
case  of  Winter  v.  Van  Blarcom,  268  Mo.  418, 
167  S.  W.  408,  cited  and  relied  upon  by  re- 
spondent, has  here  no  application. 

[6]  II.  Many  criticisms  are  leveled  at  de- 
fendant's Instructions.  It  is  unnecessary  to 
consider  all  of  them.  The  third  Instruction 
for  defendant  is  as  follows: 

"The  court  Instructs  the  Jury  that  if  you  be- 
lieve and  find  from  the  evidence  that  plaintiff 
was  injured  solely  by  reason  and  on  account  of 
an  accident,  then  plaintiff  cannot  recover,  and 
your  verdict  must  be  for  defendant.  By  the 
term  'accident'  as  used  in  these  instructions,  is 
meant  such  an  unavoidable  casualty  as  occurs 
without  anybody  being  guilty  of  negligence  in 
doing  or  permitting  to  be  done,  or  in  omitting  to 
do,  the  particular  thing  or  things  that  caused 
such  casualty." 

Under  the  evidence  adduced  pro  and  con 
in  the  case  no  rooin  for  the  giving  of  this  in- 
struction appears.  The  instruction  is  a 
proper  one  in  a  case  where  the  pleading  and 
evidence  are  such  as  to  admit  of  a  finding 
that  the  injury  complained  of  was  the  result 
alone  of  mere  accident  or  misadventure.  But 
under  the  evidence  In  this  record  plaintiff's 
injury  must  necessarily  be  referred  either  to 
negligence  on  the  part  of  defendant's  driver 
or  to  plaintiff's  own  negligence,  as  being 
in  law  the  proximate  cause  thereof.  Instruc- 
tions should  always  be  confined  to  the  issues 
and  evidence  In  the  case.  There  is  nothing 
to  sustain  the  theory  of  accident  as  such; 
and  to  give  this  Instruction  was  consequently 
to  erroneously  invite  the  jury  into  the  field 
of  conjecture  and  speculation.  See  opinion  of 
our  Supreme  Court  In  Simon  v.  Metropolitan 
Street  Ry.  Co.,  178  S.  W.  449,  and  authorities 
cited. 

[7]  III.  The  eighth  Instruction  given  for 
defendant  told  the  jury  that  If  they  found 
and  believed  from  the  evidence  that  "plaintiff 
became  so  engrossed  in  the  performance  of 
his  work  on  said  roadway  that  be  was  obliv- 
ious to  his  surroundings,  and  failed  and  omit- 
ted to  exercise  ordinary  care  to  look  and 
listen  for  the  defendant's  automobile,  and 
that  as  a  direct  result  thereof  plaintiff  was 
Injured,  then  plaintiff  was  guilty  of  contribu- 
tory negligence,*'  and  the  verdict  should  be 
for  defendant  The  giving  of  this  Instruction 
was  manifestly  prejudicial  error.  It  was  not 
negligence  on  plaintiff's  part  to  have  his  eyes 
upon  his  work  and  to  fall  to  look  and  listen 
for  approaching  vehicles,  if  he  remained  in 
one  spot  This  Instruction,  In  effect,  tells  the 
jury  that  it  was  plaintiff's  duty  at  all  times 
while  engaged  In  his  work  to  keep  a  lookout 
for  vehicles  and  to  avoid  them  as  best  he 
could,  and  that  If  he  became  absorbed  in 
his  work,  though  not  moving  about,  and  was 
run  down  by  an  automobile  and  injured,  he 
was  guilty  of  contributory  negligence  and 
could  not  recover.  This  is  plainly  not  the 
law.  See  Ostermeier  V.  Implement  Company, 
supra. 
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IV.  Other  Instructions  given  for  defendant 
are  assailed,  and  some  of  these,  at  least,  ap- 
pear not  to  be  free  from  criticism.  It  is  un- 
necessary, however,  to  consider  them  here  In 
detail.  Any  errors  therein  may  readily  be 
eliminated  on  a  retrial  of  the  cause. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 

REYNOLDS,  P.  J.,  and  BECKER,  J,  con- 
cur. 


WELLER  v.  PLAPAO  LABORATORIES  IN- 
CORPORATION.   (No.  14489.) 

(St  Louis  Court  of  Appeals.  Missouri.  Rear- 
gued and  Resubmitted  Jan.  8,  1017.  Opinion 
Filed  Feb.  6,  1917.  Rehearing  Denied  Feb. 
20,  1917.) 

1.  Physicians  ahd  Subgeons  oj=»18(9)— Ac- 
tions—Evidence— Sufficiency. 

In  an  action  by  surviving  wife  for  the  death 
of  her  husband,  which  she  claimed  resulted  from 
his  use  of  appliances  sold  by  defendant  for  the 
treatment  of  hernia,  the  question  of  defendant's 
negligence  held,  under  the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  {  44.] 

2.  Death  «=>10— Actions— Subvivobshtp. 

Under  Shannon's  Code  Tenn.  {  4025,  declar- 
ing that  the  right  of  action  which  a  person  who 
dies  from  injuries  received  by  another,  or  whose 
death  is  caused  by  wrongful  act  or  omission  of 
another,  would  have  had  against  the  wrongdoer 
in  case  death  had  not  ensued,  shall  not  abate  or 
be  extinguished  by  his  death,  but  shall  pass  to 
his  widow,  and,  in  case  there  is  no  widow,  to  his 
children  or  to  his  personal  representative,  the 
widow  of  one  who  died  as  the  result  of  the  use 
of  plasters  furnished  by  defendant,  a  corporation 
doing  business  in  Missouri  and  there  selling 
such  pads  for  treatment  of  hernia,  has  a  right 
of  action  which  survives. 

8.  Physicians  and  Surgeons  «=»14(1)— Ac- 
tion s— Malpractice. 
Where  defendant,  a  corporation,  held  itself 
out  and  undertook  to  treat  and  cure  hernia,  fur- 
nishing appliances  for  that  purpose  by  mail,  it 
was,  though  a  corporation,  and  not  a  physician 
and  surgeon,  bound  to  use  the  care  required  of  a 
physician  or  surgeon  to  do  no  injury  or  furnish 
no  harmful  appliances,  and  so  is  liable  for  negli- 
gence in  furnishing  a  defective  appliance. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  g§  21,  24,  25,  28-30.] 

4.  Physicians  and  Surgeons  4^»18(10)— In- 
structions—Misleading  Instructions.  . 
In  an  action  for  wrongful  death  resulting 
from  the  use  of  an  appliance  furnished  by  de- 
fendant, a  corporation,  undertaking  to  treat  and 
cure  hernia  therewith,  the  court  instructed  that 
before  there  could  be  a  recovery  plaintiff  must 
have  shown  that  defendant  knew  the  appliance 
was  worthless,  and  there  was  no  evidence  of  the 
necessary  knowledge,  and  that,  whatever  may 
have  been  the  representations  made  by  defend- 
ant as  to  the  appliance,  such  representations 
cannot  be  considered  as  affording  plaintiff  any 
cause  of  action,  the  question  which  the  jury  are 
to  decide  being  merely  one  of  knowledge  or  ex- 
ercise of  proper  diligence.  Further  instructions 
charged  that,  unless  the  order  blank  read  in  evi- 
dence as  defendant's  exhibit  was  the  order  re- 
ceived by  defendant,  there  was  no  basis  on 
which  any  conclusion  can  be  reached  as  to  the 
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order  for  plaster  pads  on  which  the  pads  wet* 
sent  by  defendant,  and  accordingly  no  basis  for 
the  representation.  Held,  that  the  instructions 
confused  the  nature  of  the  action  which  was  one 
for  negligence,  and  were  so  contradictory  as  to 
amount  to  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  f  45.] 

5.  Trial  <g=>252(21)  —  Instructions  —  Ap- 
plicability to  Evidence. 

In  an  action  where  there  was  a  sharp  con- 
flict in  the  evidence,  an  instruction  as  to  the 
credibility  of  witnesses  was  applicable. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  611.] 

6.  Trial  «=»268(1>— Instruction— Rbjtusal. 

Where  an  instruction  purports  to  cover  the 
whole  case,  but  omits  material  defenses,  it  is 
properly  excluded. 

Ed.  Note.— For  other  cases,  see  Trial,  Cent 
g.  §}  613,  614.] 

7.  Trial  *=»261— Instructions— Refusal. 

The  refusal  of  an  instruction  supplementing 
another  instruction  properly  refused  is  not  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  484,  660,  671,  673,  675.] 

8.  Physicians  and  Surgeons  «£s»18(7>— Ac- 
tion— Evidence— Admissibility. 

In  an  action  for  damages  for  the  death  of 
plaintiff's  husband,  claimed  to  have  resulted 
from  his  use  of  an  appliance  sold  him  by  de- 
fendant for  the  treatment  of  hernia,  affidavits 
which  had  been  sent  defendant  by  persons  pur- 
porting to  have  used  the  appliance  with  success 
are  admissible  to  show  that  defendant  did  not 
know  at  the  time  of  the  sale  of  the  appliance 
that  it  was  unfit  for  the  use  intended. 
'  [Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  H  40,  41-1 

Appeal  from  St  Louis  Circuit  Court; 
George  C  Hitchcock,  Judge. 

Action  by  Lunetta  Weller  against  the 
Plapao  Laboratories  Incorporation,  a  corpo- 
ration. From  a  judgment  for  defendant, 
plaintiff  appeals.   Reversed  and  remanded. 

Chester  H.  Krnm,  of  St  Louis,  for  respond- 
ent Earl  M.  Pirkey  and  Wilfred  Hearn, 
both  of  St.  Louis,  for  appellant 

REYNOLDS,  P.  J.  This  is  an  action  for 
damages  claimed  to  have  accrued  to  plain- 
tiff on  account  of  the  death  of  her  husband, 
A.  J.  Weller,  who  died  from  "locked  bowels," 
resulting  from  strangulated  hernia. 

The  petition  alleges  that  plaintiff  is  the 
widow  of  deceased;  that  he  left  no  minor 
children  and  no  personal  representative; 
that  he  had  brought  no  action  prior  to  his 
death  on  account  of  the  injuries  mentioned 
In  the  petition,  and  that  he  died  Intestate. 
It  is  then  averred  that  defendant  represent- 
ed Itself  to  decedent,  who  was  then  suffer- 
ing from  hernia,  as  skillful  In  the  treatment 
of  that  affliction  and  as  having  and  furnish- 
ing and  using  for  its  treatment  an  appliance 
known  as  plas-tr-pads,  and  that  these  appli- 
ances were  suitable  and  safe  for  treating  his 
hernia  and  would  cure  him  of  it;  that  de- 
cedent then  residing  at  Nashville,  Tenn.,  ap- 
plied to  defendant  in  the  city  of  St  Louis 
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tor  that  appliance  and  for  directions  for  us- 
ing it  for  bis  affliction,  and  informed  defend- 
ant that  he  desired  it  for  that  purpose;  that 
he  paid  defendant  the  price  demanded  for 
the  appliance  and  directions;  that  defendant, 
in  response  to  the  application  and  payment, 
sent  from  St  Louis  to  decedent  at  Nashville, 
and  for  the  purpose  of  treating  his  hernia, 
one  of  its  plas-tr-pads  and  directions  for  us- 
ing It;  that  decedent  thereafter,  relying  on 
the  representations  and  directions  of  defend- 
ant, used  the  appliance  for  his  affliction  ac- 
cording to  the  directions  of  defendant,  "when 
by  reason  of  the  wrongful  acts,  faults  and 
omissions  of  defendant  herein  mentioned  and 
whilst  so  using  It  and  whilst  In  the  state  of 
Tennessee,  said  appliance,  because  It  was  de- 
fective, Insufficient,  worthless,  dangerous, 
and  unfit  for  the  purpose  for  which  defend- 
ant bad  so  furnished  it,  caused  and  permit- 
ted said  hernia  to  become  a  strangulated 
hernia  and  caused  and  permitted  parts  of 
internal  organs  of  the  body  of  said  A  J. 
Weller  to  escape  and  protrude  from  their 
proper  place  whereby  said  A.  J.  Weller  was 
so  Injured  that  he  died  of  said  injuries  on 
August  19th,  1910,  in  the  state  of  Tennessee ; 
that  at  the  times  herein  mentioned  said  ap- 
pliance was  defective,  insufficient,  worthless, 
dangerous,  and  unfit  for  treating  hernia  and 
for  the  purpose  for  which  defendant  so  fur- 
nished It  to  A  J.  Weller,  as  aforesaid." 

It  is  farther  averred  that  defendant  knew, 
or  by  the  exercise  of  ordinary  care  would 
have  known,  that  the  appliance  was  Insuffi- 
cient, worthless,  dangerous  and  unfit,  as 
aforesaid,  and  of  the  danger  of  injury  to 
decedent  from  so  using  It  as  he  did  use  It, 
"yet  thereafter  defendant  wrongfully  and 
negligently  furnished  the  same  to  said  A  J. 
Weller  for  him  to  use  as  he  so  used  it  afore- 
said and  wrongfully  and  negligently  directed 
him  to  use  it  as  he  so  used  It,  all  without 
protection  or  notice  of  any  kind  to  him  and 
thereby  directly  caused  bis  said  injuries  and 
death."  It  is  further  averred  that  A  J. 
Weller  was  a  citizen  and  inhabitant  and 
resident  of  the  state  of  Tennessee,  and  that 
plaintiff  is  still  a  resident,  inhabitant  and 
citizen  of  that  state,  and  that  defendant  has 
always  been  a  resident  of  and  located  in  the 
dty  of  St  Louis. 

Various  sections  of  the  statutes  of  the 
state  of  Tennessee  are  pleaded  and  set  out 
in  full,  which  will  be  found  in  Shannon's 
Edition  of  the  Code  of  Tennessee  (1896), 
commencing  with  section  4025,  on  page  986. 
Section  4025  is  entitled,  "Right  of  action  In 
case  of  Injuries  or  death,"  and  reads: 

"The  right  of  action  which  a  person  who  dies 
from  injuries  received  from  another,  or  whose 
death  is  caused  by  the  wrongful  act,  omission, 
or  killing  by  another,  would  have  had  against 
the  wrongdoer  in  case  death  had  not  ensued, 
shall  not  abate  or  be  extinguished  by  his  death, 
but  shall  pass  to  his  widow,  and,  In  case  there 
is  no  widow,  to  his  children  or  to  his  personal 
representative,  for  the  benefit  of  his  widow  or 
next  of  kin,  free  from  the  claims  of  creditors." 
191  S.W.-67 


Other  sections  provide  how  and  by  whom 
the  action  is  to  be  prosecuted,  when  it  may 
be  instituted  by  the  widow  or  children,  the 
measure  of  damages  and  limitations  of  ac- 
tion, all  unnecessary  to  set  out  here. 

Averring  that  by  his  injuries  so  sustained 
A  J.  Weller  suffered  greatly,  both  mentally 
and  physically,  and  lost  much  time  and  in- 
curred large  expenses  and  became  liable  for 
large  expenses,  and  that  prior  to  his  death 
had  lived  with,  supported  and  protected 
plaintiff  and  by  the  death  of  her  husband 
plaintiff  lost  his  care,  maintenance  and  sup- 
port, all  to  her  damage  In  the  sum  of  $7500, 
judgment  is  asked  for  that  amount 

The  answer  was  a  general  denial. 

At  a  trial  before  the  court  and  a  Jury  a 
verdict  was  returned  in  favor  of  defendant, 
from  which  plaintiff  has  duly  perfected  her 
appeal  to  our  court 

The  errors  here  assigned  are  to  the  giving 
of  certain  Instructions  at  the  request  of  de- 
fendant and  one  by  the  court  of  Its  own  mo- 
tion, the  refusal  of  two  instructions  asked 
by  plaintiff,  improper  exclusion  of  evidence 
offered  by  plaintiff,  the  improper  admis- 
sion of  evidence  offered  by  defendant,  and 
Improper  remarks  by  the  court 

It  appears  that  the  decedent  had  been  suf- 
fering from  hernia  for  a  number  of  years  and 
bad  been  wearing  steel  and  elastic  trusses. 
Acting  for  decedent,  bis  wife,  from  their 
home  in  Tennessee,  wrote  to  defendant  at 
St  Louis,  in  the  name  of  her  husband,  that 
seeing  the  advertisement  of  defendant  in  a 
publication  named,  he  wrote  for  a  trial  treat- 
ment of  defendant's  plas-tr-pads  for  rupture. 
In  response  to  this  decedent  received  a  blank 
printed  slip  and  book  of  testimonials,  togeth- 
er with  some  ointment  It  further  appears 
that  after  receiving  the  above  articles  plain- 
tiff, or  his  wife,  filled  up  the  blank  and  re- 
turned it  to  defendant  with  a  postal  order 
for  $6.75.  In  answer  to  this  decedent  re- 
ceived three  of  the  plas-tr-pads  and  direc- 
tions for  applying  them.  Plaintiff,  testifying 
at  the  trial,  said  these  directions  were  lost 
These  plas-tr-pads  were  received  on  August 
15th,  1910,  in  the  afternoon,  and  plaintiff  ap- 
plied them  to  her  husband,  the  appliance  con- 
sisting of  a  pad  and  a  belt,  the  pad  contain- 
ing medicinal  matter,  as  it  Is  said,  and  in- 
tended to  press  into  the  hollow  and  over  the 
protruding  intestine,  which  was  to  be  pushed 
back,  that  part  of  the  pad  being  covered 
with  plaster  so  that  on  being  affixed  to  the 
body  of  the  patient  it  adhered.  After  apply- 
ing this  pad  decedent  who  was  an  engineer 
on  a  switch  engine,  went  to  work  and  the 
day  after  the  Intestine  protruded  and  Mr. 
Weller  being  taken  to  a  hospital,  it  was 
found  that  he  had  a  case  of  "locked  bowels," 
resulting  from  strangulated  hernia  from 
which  he  died  on  August  19th. 

It  appears  that  the  blank  slip  above  men- 
tioned as  sent  with  the  literature  to  plain- 
tiff was  to  be  filled  up,  among  other  matter 
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with  a  description  of  the  case  and  measure- 
ments of  plaintiff.  What  was  claimed  to  be 
this  blank,  printed  on  white  paper,  and  fill- 
ed up  with  answers  and  with  what  purported 
to  be  the  name  of  plaintiff  signed  to  It,  was 
produced  by  defendant  but  plaintiff  testified 
that  It  was  not  the  blank  she  had  signed  and 
sent  to  defendant;  that  the  one  she  had 
signed  and  sent  was  on  a  "kind  of  a  yellow 
paper,"  which  she  thought  contained  ques- 
tions and  answers  as  to  the  age  and  weight 
of  her  husband,  as  well  as  his  height.  Be- 
yond this  she  did  not  remember  what  was 
on  It  but  testified  very  positively  that  the 
blank  shown  to  her  printed  on  white  paper 
was  not  the  one  she  had  signed  and  sent  on, 
and  that  she  did  not  recognize  the  signature 
to  it  as  her  own.  There  was  testimony  from 
an  expert  produced  by  defendant,  that  the 
signature  on  this  blank  was  written  by  the 
same  person  who  had  signed  the  letter  plain- 
tiff had  admitted  she  had  sent  to  defendant, 
that  is,  the  letter  first  above  referred  to,  ask- 
ing for  trial  treatment  of  a  pad  for  rupture. 
An  expert  testifying  for  plaintiff  said  the 
two  signatures  were  not  by  the  same  person. 
The  blank  printed  on  white  paper  was  pro- 
duced by  defendant  In  answer  to  a  notice 
to  produce  the  paper  plaintiff  had  sent,  given 
by  plaintiff,  and  defendant  produced  the 
white  paper,  it*  president  testifying  that  they 
had  never  received  any  blank  from  plaintiff 
or  anyone  else  printed  on  "a  kind  of  yellow 
paper,"  and  that  this  one  printed  on  white 
paper  was  the  one  they  had  received.  There 
was  evidence  for  defendant  which  it  was 
claimed  tended  to  prove  that  in  the  directions 
or  literature  sent  to  plaintiff  or  her  husband 
by  defendant,  the  use  of  a  proper  truss  to 
keep  the  entrall  or  bowel  In  place  was  rec- 
ommended by  defendant  in  cases  of  rupture. 

There  was  evidence  on  behalf  of  plaintiff 
tending  to  prove  that  this  appliance  was  not 
only  entirely  Insufficient  for  the  treatment 
of  hernia  but  was  dangerous,  and  that  it 
was  not  recognized  by  the  medical  or  surgi- 
cal profession  as  adapted  for  any  such  pur- 
pose, and  that  when  this  pad  was  applied  to 
plaintiff's  husband,  after  having  been  on  a 
short  time,  it  rose  with  the  skin  of  the  body 
to  which  it  adhered  and  left  an  opening 
through  which  the  Intestine  protruded.  On 
behalf  of  defendant  there  was  evidence  tend- 
ing to  prove  that  the  pad  had  been  success- 
fully used  In  the  treatment  of  that  affliction 
and  that  defendant  had,  In  good  faith  as  to 
its  curative  qualities,  when  properly  used, 
put  it  on  the  market  Defendant  also  Intro- 
duced evidence  which  it  is  claimed  tended  to 
prove  that  on  sending  it  to  decedent,  defend- 
ant had  recommended  that  in  certain  cases 
of  rupture  or  hernia,  it  had  put  out  the  cau- 
tion that  this  pad  would  not  itself  hold  the 
rupture  but  that  a  spring  or  elastic  truss 
should  be  used  in  conjunction  with  the  pad. 

The  statutes  of  Tennessee  referred  to  were 
In  evidence. 


The  instructions  given  at  the  Instance  of 
defendant  and  to  which  plaintiff  complains 
are  as  follows: 

"8.  The  court  instructs  the  jury,  that  before 
there  can  be  a  recovery  in  this  case,  the  plaintiff 
must  have  shown  that  the  defendant  knew  that 
the  appliance  for  rupture,  made  and  sold  by  it, 
too*  worthiest,  dangerous  and  unfit  for  «t«  in 
cases  of  rupture,  or  might  have  so  learned  by 
the  exercise  of  reasonable  diligence,  by  which  is 
meant  doing  what  any  reasonable  person  would 
have  done  under  like  circumstances.  There  it 
no  evidence  of  the  neoeatary  knowledge  above 
indicated.  As  to  the  question  of  proper  dili- 
gence in  learning  whether  its  appliance  was 
worthless,  or  calculated  to  injure  one  who  used 
it,  if  the 'defendant  from  all  of  the  facts  and 
circumstances  attending  the  use  by  it  of  the  ap- 
pliance sold  was  led  to  believe  that  it  was  adapt- 
ed to  the  use  for  which  it  was  devised  and  any 
reasonable  perton  would  have  so  believed  under 
the  same  circumstances,  then  the  defendant  can- 
not be  charged  with  any  lack  of  diligence  in 
the  premises  as  to  being  informed  as  to  the 
worthless  nature  of  the  appliance,  if  it  was  so 
worthless,   (italics  ours.) 

"4.  The  court  instructs  the  jury  that  what- 
ever may  have  been  the  representations  made  by 
the  defendant  as  to  the  appliance,  which  it 
made  and  sold,  such  representations  cannot  be 
considered  as  affording  plaintiff  any  cause  of  ac- 
tion against  the  defendant— the  question,  which 
the  jury  are  to  decide  under  the  instructions 
given,  being  merely  one  of  knowledge,  or  the 
exercise  of  proper  diligence  by  the  defendant  in 
learning  whether  the  appliance  made  and  sold 
by  it  was  unfit  In  the  particulars  hereinbefore 
set  forth  in  these  instructions." 

"5.  The  court  instructs  the  jury,  that  unless 
the  order  blank  read  in  evidence  as  defendant's 
Exhibit  1,  is  the  order  received  by  the  defendant, 
there  is  no  basis  on  which  any  conclusion  can 
be  reached  as  to  the  order  for  plaster  pads  on 
which  the  pads  were  sent  by  the  defendant  and 
accordingly  no  basis  for  the  representation.  If 
the  jury  believe  that  the  only  blank  used  was 
the  one  on  yellow  paper  as  testified  to  by  the 
plaintiff,  they  must  return  a  verdict  for  the  de- 
fendant" 

The  instructions  given  by  the  court  of  its 
own  motion  are  the  usual  instructions  on 
the  burden  of  proof  and  the  credibility  of 
witnesses  and  the  number  of  jurors  nec- 
essary to  concur  in  a  verdict  An  instruc- 
tion as  to  the  measure  of  damages  was  given 
at  the  Instance  of  plaintiff  but  two  other  in- 
structions which  plaintiff  asked  were  refus- 
ed. The  first  asked  by  plaintiff,  is  a  very 
long  one  and  purports  to  cover  the  whole 
case.  It  is  not  necessary  to  set  It  out  The 
second  of  plaintiff's  refused  Instructions  is  a 
definition  of  ordinary  care.  A  number  of 
instructions  asked  by  defendant  were  re- 
fused but  it  is  unnecessary  to  set  them  out, 
as  the  defendant  is  the  respondent 

Learned  counsel  for  respondent  contends 
that  on  the  petition  and  the  facts  in  evi- 
dence the  court  should  have  directed  a  ver- 
dict for  defendant  and  that  the  statute  of 
Tennessee  pleaded,  and  which  we  have  quot- 
ed, does  not  provide  for  the  survival  of  an 
action  such  as  this.  We  do  not  think  that 
position  is  maintainable. 

[1]  We  have  set  out  a  sufficient  summary 
of  the  evidence  to  show  that  this  was  a  case 
for  the  jury. 
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[2]  Construing  the  statute  of  that  state  on 
actions  for  personal  Injuries,  the  Supreme 
Court  of  Tennessee  has  said,  In  East  Tennes- 
see, Virginia  &  Georgia  R.  R.  Co.,  12  Lea 
(80  Tenn.)  35,  loe.  clt  89: 

"Where  a  person  uses  his  own  property  care- 
lessly and  negligently,  without  a  reasonable  de- 
gree of  care  and  caution  not  to  injure  others 
such  as  a  prudent  man  would  under  the  circum- 
stances have  observed,  especially  where  injury 
was  likely  to  ensue,  he  will  be  civilly  liable." 

In  Trafford,  Adm'r,  v.  Adams  Express  Co., 
8  Lea  (78  Tenn.)  90,  lot  clt.  100,  construing 
the  section  of  the  statute  providing  for  the 
survival  of  actions  and  giving  the  right  of 
action  to  the  widow  and  others  when  death 
has  resulted  from  accident,  the  Supreme 
Court  of  that  state  has  said: 

"The  construction  put  upon  the  provisions  of 
the  Code  was,  in  accord  with  the  current  of  au- 
thority in  similar  enactments,  that  tbey  were 
not  intended  to  be  limited  to  the  case  of  the 
killing  of  a  husband  and  father,  but  were  de- 
signed to  abrogate  the  common  law  rule,  and  to 
include  every  case  of  wrongful  killing." 

And  at  page  102  of  8  Lea,  It  Is  said: 
"But  the  weight  of  authority  undoubtedly  is, 
and  so  this  court  has  repeatedly  said,  that  the 
object  of  the  act  was  to  abolish  the  common  law 
rule,  and  to  allow  the  right  of  action  which  the 
injured  party  would  have  had  if  he  had  lived 
to  survive  to  his  personal  representative." 

Further  along,  at  page  103  of  8  Lea,  not- 
ing the  change  made  in  the  common  law 
rule  by  Lord  Campbell's  Act  (9  and  10  Vict 
93),  It  Is  said: 

"The  damages  were  not  to  be  in  the  nature  of 
a  solatium,  but  compensation  to  the  family  of 
the  deceased  equivalent  to  the  pecuniary  benefits 
which  the  family  might  have  reasonably  expect- 
ed from  the  continuance  of  his  life.  *  *  * 
The  injury  to  the  deceased  was  not  an  element 
in  the  recovery,  but  only  the  pecuniary  loss  of 
the  relative  entitled  to  the  benefit  of  the  recov- 
ery, and  therefore  if  no  damage  to  the  relative 
be  proved,  although  he  may  be  the  father  of 
the  deceased,  there  can  be  no  recovery." 

In  Wagner  v.  Woolsey,  Adm'x,  1  Heisk.  (48 
Tenn.)  235,  construing  the  same  statute,  It 
is  said  (loc  clt  236): 

"The  right  of  action  that  survives  under  this 
section  of  the  Code,  is  one  for  injuries  of  which 
the  party  injured  dies— that  is,  for  injuries  or 
wrongs  causing  his  death;  and  this  suit  is 
brought  on  the  assumption  that  the  facts  alleged 
and  shown  by  the  proof,  caused  the  death  of 
the  husband,  in  the  sense  intended  by  the  stat- 
ute, or  as  a  legal  consequence  of  such  acts. 
*  *  *  But  this  action  must  be  sustained  by 
proof  of  wrongs  or  omissions,  causing  the  death 
of  the  party." 

In  Louisville  ft  Nashville  R.  R.  Co.  v.  Pitt 
Adm'r,  91  Tenn.  86,  18  S.  W.  118,  also  con- 
struing the  statute,  it  Is  said  that  to  author- 
ize a  recovery  under  it  two  facta  are  essen- 
tial: First  a  wrongful  act  by  the  defendant 
causing  death;  secondly,  the  existence  of 
the  parties  authorized  by  the  statute  to  sua 

We  are  citing  these  Tennessee  cases  con- 
struing their  statute  for  the  purpose  of  show- 
ing that  the  construction  placed  upon  It  Is 
practically  the  construction  placed  by  our 
courts  on  sections  5426  and  5427,  Revised 
Statutes  1909,  both  as  to  the  right  of  action, 


Its  survival,  the  parties  who  can  recover,  and 
the  measure  of  damages.  If  plaintiff's  hus- 
band came  to  his  death  by  the  negligent  act 
of  the  defendant  and  negligence  Is  a  wrong- 
ful act  then  under  our  statute  as  well  as 
under  that  of  Tennessee,  the  defendant  Is  lia- 
ble to  the  plaintiff  as  the  widow  of  the  deced- 
ent 

In  Darks  et  al.  v.  Scudder-Qale  Grocer  Co., 
146  Mo.  App.  246,  130  S.  W.  430,  Judge  Gray, 
speaking  for  the  Springfield  Court  of  Appeals 
when  that  court  was  supposed  to  have  juris- 
diction of  the  cause,  has  compiled  a  multi- 
tude of  authorities  from  our  state  as  well  as 
elsewhere,  covering  actions  for  negligence 
where  death  occurs  as  the  result  of  the  neg- 
ligence or  wrongful  act  of  another.  The  au- 
thorities are  there  so  fully  compiled,  that  It 
Is  unnecessary  to  repeat  them.  When  that 
cause  came  back  to  our  court  we  adopted  the 
opinion  and  conclusion  of  the  Springfield 
Court  of  Appeals  as  that  of  our  court,  as  see 
Darks  et  aL  v.  Scudder-Gale  Grocer  Co.,  171 
Mo.  App.  37,  153  S.  W.  1199. 

[I]  Our  Supreme  Court  In  Wheeler  v.  ' 
Bowles,  163  Mo.  398, 63  S.  W.  675,  has  consid- 
ered the  question  of  right  of  action  for  dam- 
ages In  case  of  malpractice  by  a  physician. 
In  that  case  It  is  said  that  the  question  as  to 
the  treatment  the  defendant  a  physician  and 
surgeon,  actually  gave  plaintiff  was  a  simple 
question  of  fact  on  which  the  witnesses  did 
not  agree  and  that  made  It  a  case  for  the 
jury.  The  court  approved  an  Instruction 
which  told  the  jury,  among  other  things,  that 
if  they  found  the  defendant  had  negligently, 
carelessly  and  unsklllfnlly  treated  and  man- 
aged the  dislocation,  and  that  It  was  not  set 
placed,  or  reduced,  and  through  such  negli- 
gence plaintiff's  shoulder  had  become  perma- 
nently Injured,  lame  and  disfigured,  then  they 
should  find  for  plaintiff  In  the  sum  mention- 
ed. It  further  approved  an  Instruction  which 
told  the  jury,  among  other  things  and  In  sub- 
stance, that  the  only  question  for  the  deter- 
mination of  the  jury  was  whether  the  defend- 
ant when  called  to  see  plaintiff,  properly  re- 
duced and  treated  the  dislocated  shoulder  of 
plaintiff  and  gave  her  proper  and  necessary 
directions  and  Instructions  for  the  care  of  it; 
that  If  he  did,  be  could  not  be  held  liable 
for  any  Injury  resulting  from  any  dislocation 
of  the  shoulder  that  may  have  afterwards 
occurred.  If  on  the  other  hand,  when  called 
to  see  plaintiff,  defendant  failed  to  reduce 
and  properly  treat  the  dislocated  shoulder 
and  to  give  proper  and  necessary  directions 
for  the  care  of  it  or  failed  to  exercise  such 
care  and  skill  as  Is  used  by  members  of  the 
profession  under  like  conditions  and  circum- 
stances in  attempting  to  so  reduce  and  treat 
the  dislocation,  defendant  is  liable. 

While  not  altogether  applicable  here,  these 
cases  are  illustrative  of  the  proposition  that 
a  case  of  the  kind  now  before  us  falls  under 
the  classification  of  actions  for  negligence; 
applied  in  the  Darks  Case,  supra,  to  the  sale 
of  an  article  containing  poisonous  fluid;  In 
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the  Wheeler  Case,  supra,  to  a  case  of  mal- 
practice. 

True,  defendant  here — a  corporation — was 
not  holding  Itself  out  as  a  physician  or  sur- 
geon, bnt  there  Is  testimony  tending  to  prove 
It  did  undertake,  as  evidenced  by  Its  litera- 
ture sent  to  plaintiff's  husband,  to  treat  and 
cure  hernia,  and  a  cure  is  more  than  any 
reputable  physician  or  surgeon  usually  guar- 
antees. Vanhooser  v.  Berghoff,  90  Mo.  487,  8 
8.  W.  72 ;  Ruth  v.  McPherson,  160  Mo.  App. 
694,  loc.  dt  702,  181  S.  W.  474.  That  It  un- 
dertook to  treat  the  decedent  for  his  afflic- 
tion by  mall  or  correspondence  and  without  a 
personal  Inspection  and  visit,  Is  Immaterial. 
It  did  undertake  to  cure  decedent  of  his  afflic- 
tion, if  he  used  its  pad.  It  has  been  held 
that  while  it  Is  true  "that  the  surgeon  Is  not 
required  to  exercise  extraordinary  or  unusual 
care  In  the  performance  of  his  task,  the  fact 
of  his  holding  out  to  perform  the  duties  of 
the  office  he  pursues  annexes  the  obligation  to 
his  calling  to  exercise  the  care,  skill  and  dili- 
gence that  are  ordinarily  possessed  by  the 
average  members  of  his  profession  in  good 
standing  in  similar  localities — regard  being 
also  had  to  the  state  of  medical  and  surgical 
science  at  the  time."  Reeves  v.  Lutz,  179  Mo. 
App.  61,  and  cases  cited  at  page  74,  162  8. 
W.  280,  at  page  283.  While,  as  we  have  said, 
defendant  did  not  hold  Itself  out  as  a  practic- 
ing physician  and  surgeon,  when  it  undertook 
to  treat  and  even  cure  hernia  or  rupture,  it 
surely  was  under  the  like  obligation  of  a 
physician  and  surgeon  to  do  so  with  all  due 
care  for  the  life  of  the  patient,  or,  as  here,  its 
customer,  and  that  it  exercise  the  care  re- 
quired to  do  no  injury  or  furnish  no  harmful 
appliance.  Failure  to  do  that  is  actionable 
negligence  and  if  Injury  results,  and  the  par- 
ty treated  dies,  then  the  act  of  the  defendant 
was  a  wrongful  act  Defendant  had  no  right 
to  send  out  this  appliance  unless  it  knew,  or 
had  reason  to  believe,  that  it  was  reasonably 
safe. 

Regarding  this  as  an  action  to  recover 
damages  for  negligence,  for  a  wrongful  act 
causing  death,  we  think  that  It  Is  maintain- 
able under  either  the  laws  of  Tennessee  or 
those  of  our  state.  The  evidence  In  It  was 
of  such  a  character  as  rendered  It  peculiarly 
one  for  the  determination,  in  the  first  in- 
stance, by  a  Jury,  so  we  find  no  reason  to 
hold  either  that  the  petition  fails  to  state  a 
cause  of  action,  or  that  the  court  erred  In 
submitting  the  cause  on  the  evidence  to  the 
Jury,  as  now  and  here  argued  by  learned 
counsel  for  respondent. 

[4]  Instruction  No.  8,  given  for  defendant, 
among  other  things,  tells  the  Jury,  in  sub- 
stance, that  there  wot  no  evidence  that  the 
defendant  knew  that  the  appliance  for  rup- 
ture was  worthless,  dangerous  and  unfit  for 
use  in  case  of  rupture;  whereas  Instruction 
No.  4,  also  given  at  the  Instance  of  the  de- 
fendant, told  the  Jury  that  the  question  which 
they  were  to  decide  was  "merely  one  of 


knowledge,  or  the  exercise  of  proper  dili- 
gence," etc.  These  two  instructions  are  so 
contradictory  in  this  particular  that  they 
could  not  well  fail  to  confuse  and  mislead  the 
Jury. 

Again,  Instruction  No.  4  tells  the  Jury  that 
"whatever  may  have  been  the  representation* 
made  by  the  defendant  a*  to  the  appliance, 
which  it  made  and  Bold,  such  representation* 
cannot  be  considered  at  affording  plaintiff 
any  oaute  of  action  against  the  defendant.'' 
But  instruction  No.  6,  also  given  at  the  in- 
stance of  defendant,  tells  the  Jury  "that  un- 
lets the  order  blank  read  in  evidence  as  de- 
fendant's Exhibit  No.  J,  is  the  order  received 
by  the  defendant,  there  it  no  basis  on  which 
any  conclusion  can  be  reached  as  to  the  order 
for  plaster  pads  on  which  the  pads  were  sent 
by  the  defendant  and  accordingly  no  basis 
for  the  representation."  In  other  words,  in- 
struction No.  4  tells  the  Jury  that  in  no  event 
can  representations  made  afford  plaintiff  any 
cause  of  action,  whereas  N°-  6  qualifies  this 
in  the  manner  above  indicated.  These  in- 
structions In  so  holding  are  contradictory, 
confusing  and  wrong.  They  are  further 
wrong  In  that  they  proceed  on  the  basis  that 
this  Is  an  action  to  recover  for  false  repre- 
sentations, whereas,  as  we  have  hereinbefore 
held,  this  is  an  action  for  negligence. 

[5]  The  instruction  given  by  the  court  of 
its  own  motion  and  which  is  complained  of 
is  the  ordinary  instruction  as  to  the  credibil- 
ity of  witnesses.  As  against  this  instruction 
we  are  cited  by  learned  counsel  for  appel- 
lant to  Keeline  v.  Sealy  et  al.,  267  Mo.  498, 
loc.  dt  627,  165  8.  W.  1088.  The  facts  there 
present  In  no  manner  correspond  to  the  ones 
here.  Here  was  a  sharp  conflict  in  the  evi- 
dence, and  an  instruction  of  this  character, 
which  was  correctly  framed,  was  properly 
given. 

[I]  As  to  the  refusal  of  appellant's  Instruc- 
tion the  first  one  marked  "A,"  the  long  one 
which  we  have  referred  to,  we  think  It  was 
properly  refused  for  the  reason  that  while 
purporting  to  cover  all  of  the  case,  It  left  out 
very  material  matters  interposed  by  the  de- 
fendants and  in  evidence  as  the  defense. 
Without  pointing  out  these  omissions  in  de- 
tail, It  is  sufficient  to  say  that  for  this  er- 
ror, if  for  no  other,  that  instruction  was 
properly  refused. 

[7]  The  other  Instruction  requested  by 
plaintiff,  denning  ordinary  care,  was  in  prop- 
er form,  but  in  none  of  the  Instructions  which 
have  been  submitted  to  us  as  given  do  we  find 
the  expression  "ordinary  care"  used,  except 
In  the  one  asked  by  plaintiff  and  that  was  re- 
fused. Refusing  that  instruction,  and  as  we 
held  properly,  the  court  committed  no  error 
in  refusing  this,  which  is  a  mere  supplement 
of  the  one  refused 

The  error  assigned  to  the  action  of  the 
court  in  commenting  on  the  evidence  orally 
Is  untenable.  A  very  careful  reading  of  all 
of  the  proceedings  at  the  trial  as  presented 
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by  the  abstract  prepared  by  the  appellant, 
fails  to  show  anything  In  the  action  or  com- 
ment of  the  court  that  is  In  any  manner  Im- 
proper. 

[I]  A  number  of  affidavits  were  Introduced 
which  had  been  sent  defendant  by  persons 
purporting  to  have  used  its  appliance.  The 
court  very  distinctly  ruled  as  to  these  when 
they  were  offered  that  they  were  not  intro- 
duced and  not  admitted  "for  the  purpose  of 
proving  that  the  various  people  who  wrote 
them  got  well  or  did  not  get  well  but  they 
were  Introduced  to  show  the  knowledge 
which  the  defendant  had  In  respect  to  this 
appliance  at  the  time  It  was  sent  to  the  plain- 
tiff in  the  case."  For  that  purpose  we  think 
they  were  admissible. 

For  the  error  in  respect  to  the  instructions 
which  we  have  pointed  out,  the  judgment  of 
the  circuit  court  is  reversed  and  the  cause 
remanded  for  such  further  proceedings  as 
may  be  had  and  in  the  line  here  indicated. 

ALLEN  and  BECKER,  JJ.,  concur. 


WALKER  v.  OVERLAND  AUTOMOBILE 

CO.   (No.  14671.) 
(St  Louis  Court  of  Appeals.  Missouri.  Feb.  6, 
1917.    Rehearing  Denied  Feb.  20,  1917.) 

1.  Contracts  <8=»238(2)  —  MoomcATiow  bt 
Subsequent  Oral  Aobxkmknt. 

A  contract,  required  to  be  in  writing  by  the 
statute  of  frauds  (Rev.  St  1900,  §  2784),  can- 
not be  modified  or  varied  by  a  subsequent  oral 
agreement 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  1117,  112a] 

2.  Appeal  and  Error  4S=^  1071  (2)— Bxvie w — 
Ekbob  in  Making  Declaration  or  Law. 

Error  of  the  trial  court  in  making  a  decla- 
ration of  law  not  warranted  by  the  issues,  nor 
under  the  evidence  adduced,  must  be  looked  up- 
on in  the  light  of  the  record;  the  case  having 
been  tried  without  a  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4236.] 

3.  Appeal  and  Error  «J=»1071(2)— Harmless 
Error— Ihprofkb  Declaration  or  Law  bt 
Court. 

In  an  action  against  an  automobile  manu- 
facturing company  to  recover  an  amount  de- 
posited by  plaintiff  as  a  guaranty  for  faithful 
performance  of  a  contract  for  the  purchase  of 
a  number  of  cars,  where  it  was  evident  from  the 
record  that  the  court  was  not  misled  by  its  ob- 
jectionable declaration  of  law,  that  plaintiff  and 
defendant  had  a  right  by  mutual  agreement  to 
alter  or  vary  the  terms  of  their  contract,  which, 
by  the  statute  of  frauds,  was  required  to  be  in 
writing,  and  the  rest  of  the  declarations  were  a 
correct  and  comprehensive  exposition  of  the 
law  applicable  to  the  case,  the  error  was  harm- 
less. 

[Ed.  Note.— For  other  cages,  see  Appeal  and 
Error,  Cent  Dig.  |  4235.] 

Appeal  from  St  Louis  Circuit  Court; 
George  C.  Hitchcock,  Judge. 

"Not  to  be  officially  published." 

Action  by  George  W.  Walker  against  the 
Overland  Automobile  Company.  From  a 
Judgment  for  defendant  on  plaintiff's  cause 


of  action,  and  for  plaintiff  on  defendant's 
counterclaim,  plaintiff  appeals.  Judgment 
affirmed. 

Henry  B.  Davis,  Charles  Erd,  and  Robert 
A  Thomann,  all  of  St  Louis,  for  appellant 
Jones,  Hocker,  Sullivan  &  Angert,  C.  P.  Eller- 
be,  and  James  C.  Jones,  Jr.,  all  of  St  Louis, 
for  respondent 

BECKER,  J.  This  is  an  action,  ^originally 
brought  in  the  Justice  of  the  peace  court,  by 
plaintiff,  appellant  against  the  defendant 
company,  a  corporation,  to  recover  the  sum 
of  $200  which  was  deposited  by  the  plaintiff 
as  a  guaranty  for  the  faithful  performance 
of  a  contract  for  the  purchase  of  a  certain 
number  of  automobiles,  which  sum  so  deposit- 
ed the  contract  provided — 
"shall  be  returned  or  accounted  for  at  the  ex- 
piration of  the  contract;  it  is  understood  be- 
tween the  parties  hereto  that  the  company  re- 
lies upon  the  performance  of  this  contract  by 
the  dealer  and  has  accordingly  entered  into  ob- 
ligations and  incurred  expenses  therefor,  and  it 
is  agreed  between  the  parties  hereto  that  the 
said  sum  shall  be  held  by  the  company  until  it 
shall  have  been  determined  in  the  event  of  the 
failure  to  perform  all  of  his  part  of  this  con- 
tract the  amount  of  expense,  cost  and  damage 
sustained  by  the  company  by  reason  of  the  deal- 
er's failure  to  perform  the  contract  and  shall 
have  deducted  this  said  expense,  costs  and  dam- 
age from  the  deposit  of  the  dealer  as  aforesaid." 

The  petition  filed  by  the  plaintiff  alleges 
the  faithful  performance  of  the  contract  on 
his  part  and  a  breach  thereof  on  the  part  of 
the  defendant  in  that  the  defendant  com- 
pany wholly  failed  to  deliver  all  or  any  one 
of  said  automobiles  to  plaintiff  under  the  con- 
tract and  alleges  the  refusal  to  repay  plain- 
tiff the  sum  of  $200,  or  any  part  thereof,  de- 
posited as  a  guaranty,  though  requested  so 
to  do  by  plaintiff,  and  that  defendant  has  ap- 
propriated to  its  own  use  plaintiff's  own  mon- 
ey, and  asks  judgment  for  $200,  with  Interest 
and  costs.  The  answer  of  defendant  Is  a 
general  denial,  and  as  a  further  answer,  and 
by  way  of  counterclaim,  prays  judgment 
against  defendant  for  the  sum  of  $600,  the 
amount  of  Its  expenses  and  loss  on  profit  un- 
der the  contract  by  reason  of  a  breach  of  the 
said  contract  on  plaintiff's  part,  in  that  the 
plaintiff  had  failed  or  refused  to  take  the 
automobiles  purchased  by  him  under  said 
contract  On  appeal  from  the  justice  of  the 
peace  court  the  cause  was  heard  de  novo  in 
the  circuit  court,  where  the  parties  waived 
a  jury  and  the  cause  was  heard  by  the  court 
As  to  the  testimony,  it  Is  sufficient  to  state 
that  the  evidence  pro  and  con  on  the  plain- 
tiff's cause  of  action,  as  well  as  on  defend- 
ant's counterclaim,  was  conflicting.  The  evi- 
dence, however,  was  sufficient  to  have  submit- 
ted both  issues  to  a  jury.  A  judgment  was 
rendered  In  favor  of  the  defendant  on  plain- 
tiff's cause  of  action,  and  in  favor  of  plain- 
tiff on  defendant's  counterclaim,  from  which 
judgment  the  plaintiff  appeals. 

[1]  Appellant's  whole  appeal  is  founded  up- 
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on  the  argument  that  defendant  submitted 
Its  case  before  the  trial  court  upon  the  the- 
ory that,  contemporaneous  with  or  immedi- 
ately subsequent  to  the  execution  of  the  writ- 
ten contract  sued  on,  the  parties  changed  or 
modified  said  contract  by  an  oral  agreement, 
and  that  as  it  Is  admitted  that  the  original 
contract  (In  writing)  was  one  required  by 
the  statute  of  frauds  (section  2784,  R.  S. 
1909)  to  be  in  writing,  the  original  contract 
could  not  be  modified  or  varied  by  a  subse- 
quent oral  agreement  There  can  be  no  ques- 
tion but  that  that  is  the  law  in  this  state. 
Rucker  v.  Harrington,  62  Mo.  App.  481 ;  War- 
ren v.  Mayer  Mfg.  Co.,  161  Mo.  113,  61  S.  W. 
644;  Ives  v.  Kimlln,  140  Mo.  App.  loc.  dt 
302,  303,  124  S.  W.  23;  Arky  v.  Brockman 
Comm.  Co.,  185  Mo.  App.  241,  170  S.  W.  353. 
But  a  reading  of  the  record  discloses  that  the 
defendant  did  not  plead,  nor  adduce  any  tes- 
timony tending  to  prove,  any  such  modifica- 
tion of  the  original  contract,  but  stood  upon 
a  general  denial  and  a  counterclaim,  In  which 
counterclaim  defendant  alleges  a  violation 
and  a  breach  of  the  terms  of  the  contract 
sued  on,  In  that  the  plaintiff  refused  to  take 
the  automobiles  which  he  had  contracted  to 
purchase  from  the  defendant,  and  that  by 
reason  thereof  the  defendant  bad  Incurred 
expenses  and  lost  profits  to  Its  damage  to 
the  extent  of  $500,  and  asked  judgment  for 
said  amount  Defendant  clearly  stood  upon 
the  issues  thus  raised  by  Its  answer  and 
counterclaim.  The  court  had  a  clear  concep- 
tion of  the  issue,  and  all  the  testimony  In- 
troduced by  either  plaintiff  or  defendant  at 
the  trial  of  the  case  was  directed  to  that 
sole  issue.  However,  it  is  true  that  among 
the  declarations  of  law  the  court,  at  the  re- 
quest of  defendant  gave  declaration  C, 
which  is  assigned  as  error  by  appellant, 
which  declaration  reads  as  follows: 

"The  court  declares  the  law  in  this  case  to  be 
that  the  plaintiff  and  the  defendant  had  a  right 
by  mutual  agreement,  to  alter  or  vary  the  term* 
of  the  contract  at  to  the  timet  of  the  shipment! 
or  the  placet  from  which  the  automobile!  thould 
be  thipped  (italics  ours)  f.  o.  b.,  and  that,  even 
though  the  contract  did  provide  that  the  first 
automobile  should  be  shipped  between  Novem- 
ber 1  and  10,  1911,  if  the  plaintiff,  either  be- 
fore November  10th,  or  within  a  few  days  there- 
after, directed  or  requested  the  defendant  not 
to  ship  the  automobiles  f.  o.  b.  Toledo  between 
those  dates,  as  provided  for  in  said  contract, 
the  failure  of  the  defendant  to  ship  the  said  au- 
tomobiles between  November  1st  and  10th  f.  o. 
b.  Toledo  did  not  constitute  a  breach  by  the 
defendant  of  the  contract" 

That  portion  of  the  said  declaration  which 
we  have  placed  In  italics  is  not  warranted  by 
the  Issues  nor  under  the  evidence  adduced  in 
the  case.  And  for  that  reason  it  was  not 
warranted  whether  that  declaration  be  con- 
strued that  the  court  Intended  to  declare,  as 
a  matter  of  law,  that  plaintiff  and  the  de- 
fendant had  a  right,  by  mutual  agreement 
to  alter  or  vary  the  terms  of  the  contract  In 
question  by  a  contemporaneous  or  subsequent 
agreement  in  writing,  or  construed  that  the 


court  meant  a  mutual  agreement  by  parol 
(the  latter  construction  being  argued  by  the 
appellant).  Which  of  these  constructions  the 
court  may  have  intended  is  a  matter  which 
it  is  not  necessary  for  us  to  pass  upon  in 
view  of  what  is  said  below. 

[2]  This  error  we  must  look  upon  In  the 
light  of  the  record,  having  in  mind  that  the 
case  was  tried  without  a  Jury.  That  the 
court  had  the  Issue  presented  by  the  case 
clearly  and  correctly  In  mind  is  seen  by  the 
following  quotation  from  the  record: 

"The  Court:  The  question  is  whether  or  not 
the  action  of  the  plaintiff  constitute*  practically 
a  rescission  of  the  contract."   (Italics  ours.) 

"Counsel  for  Defendant:  Yet." 

In  this  connection  we  call  attention  to  the 
testimony  of  the  president  of  the  defendant 
company,  on  cross-examination,  as  follows: 

"Q.  So  that  when  you  signed  this  contract 
yon  immediately  varied  it  with  another  con- 
tract; that  is,  not  the  contract  that  you  were 
dealing  under;  is  that  right?  A.  That  it  the 
contract  that  we  are  dealing  under.  Q.  Then 
you  say  that  you  had  a  verbal  contract  with  Mr. 
Walker  besides?  A.  /  had  no  verbal  oontract 
with  Mr.  Walker  betides."  (Italics  ours.)  "Q. 
Then  all  your  agreement  with  Mr.  Walker,  it  in 
this  oontract,  isn't  itl  A.  Yes,  sir."  (Italics 
ours.)  *  •  *  "Q.  And  this  is  the  entire  con- 
tract between  you  and  Walker!  A.  Yes." 
(Italics  ours.) 

[I]  It  Is  evident  that  the  court  was  not 
misled  by  the  objectionable  declaration  of 
law,  and  the  rest  of  the  declarations  were  a 
correct  and  comprehensive  exposition  of  the 
law  applicable  to  the  case. 

The  judgment  Is  amply  sustained  by  the 
evidence. 

In  view  of  what  we  have  said  we  must 
hold  that  no  reversible  error  has  In  fact  been 
committed. 

The  judgment  should  be  affirmed.  It  is  so 
ordered. 

REYNOLDS,  P.  X,  and  ALLEN,  J.,  concur. 


BONE  v.  FRUIN-COLNON  CONTRACTING 
CO.  (No.  14482.) 

(St  Louis  Court  of  Appeals.  Missouri.  Ar- 
gued and  Submitted  Nov.  22,  1916.  Rear- 
gued and  Submitted  Jan.  4,  1917.  Opinion 
filed  Feb.  6,  1917.) 

1.  Mastkb  and  Servant  «=>286(3)  —  Action- 
fob  Injury  to  Servant—  Eiiployeb's  Neg- 
ligence—Submission to  Juby. 

In  action  for  personal  injuries  to  employe 
caused  by  stepping  on  a  nail  while  in  pursuance 
of  his  duty,  where  employer's  negligence  in  not 
providing  safe  place  to  work  was  alleged,  held, 
that  the  case  was  properly  submitted  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  1010.] 

2.  Masteb  and  Servant  <8= 289 (19)— Action 
fob  Injtjby  to  Sebvant  —  Contbibutobt 
Negligence. 

In  action  for  personal  injuries  to  employe 
by  stepping  on  a  nail  while  in  pursuance  of  his 
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duty,  where  his  contributory  negligence  was  al- 
leged, held  case  was  properly  submitted  to  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  1110.] 

3.  Master  and  Servant  <8= 296(8)— Action 
fob  Ihjubt  to  Sebvant  —  Contributory 
negligence—  instructions. 

In  action  for  personal  injury  to  employ*, 
requested  instruction  that,  if  plaintiff,  being 
furnished  a  safe  place  to  work,  voluntarily 
went  into  dangerous  place,  knowing  danger 
(amended  by  court  to  state,  if  danger  was  such 
as  to  threaten  immediate  injury,  or  such  that  a 
prudent  person  would  not  have  gone  into  it, 
plaintiff  was  guilty  of  contributory  negligence, 
and)  defendant  was  not  liable  for  injury  directly 
caused  thereby,  was  correct. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  1185.] 

4.  Masteb  and  Sebvant  <s=»291(1S)— Action 
fob  Injury  to  Sebvant  —  Contributory 
Negligence— Instructions. 

In  an  action  for  personal  injury  to  em  ploy  6, 
requested  instruction  that  if  jury  believed  that 
plaintiff  in  going  upon  rubbish  pile,  knowing 
danger  from  nails  in  boards,  failed  to  use  due 
care,  he  would  be  guilty  of  contributory  negli- 
gence (amended  by  court,  and  if  such  negligence 
contributed  to  cause  injury),  verdict  should  be 
for  defendant  was  proper. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  1145.] 

5.  Master  and  Servant  *=>281(1)— Action 
fob  Injury  to  Servant— Instructions. 

In  action  for  personal  injuries  to  employe, 
instructions  given,  as  a  whole,  held  to  correctly 
state  the  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  1133.] 

Appeal  from  St  Louis  Circuit  Court ;  Leo 
S.  Bassleur,  Judge. 

"Not  to  be  officially  published." 

Action  by  Ezra  Bone  against  the  Fruin- 
Colnon  Contracting  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Sidney  Thome  Able,  of  St  Louis,  for  appel- 
lant Jesse  L.  England  and  Edward  L.  Beebe, 
both  of  St  Louis,  for  respondent 

REYNOLDS,  P.  J.  Action  by  plaintiff  to 
recover  damages  for  injuries  received  while 
In  the  employ  of  defendant 

[1,2]  The  defendant  a  contracting  com- 
pany, was  constructing  a  concrete  viaduct  at 
Twelfth  and  Poplar  Streets,  in  the  city  of  St. 
Louis,  and  plaintiff  was  a  common  laborer  In 
Its  employ.  He,  with  other  laborers,  was  un- 
loading a  car  of  material.  In  the  course  of 
this  work  it  became  necessary  to  fix  up  a 
partition  in  an  ore  bin  in  which  they  were 
depositing  the  material  they  were  unloading, 
the  partition  In  it  being  defective,  and  plain- 
tiff was  told  to  get  a  board  to  use  in  fixing 
the  partition.  He  went  from  the  ore  bin, 
which  was  southwest  of  the  viaduct  and  a 
short  distance  from  it,  over  to  a  pile  of  lum- 
ber under  the  viaduct  and  near  one  of  Its 
piers,  and  picking  out  a  board  which  he  found 
there  as  best  suited  to  the  work,  put  it  on  his 
shoulder  and  stepped  down  over  the  pile  of 
lumber  or  debris  in  which  he  had  found  the 
board,  onto  a  path  that  ran  along  through 


the  center  of  the  viaduct  and  which  path  was 
ordinarily  used  by  the  workmen  In  going  to 
and  from  their  work.  As  he  stepped  down 
Into  this  pathway  be  stepped  on  a  board  lying 
in  it  .from  which  a  small  nail  protruded. 
Plaintiff  had  frequently  used  this  pathway 
and  knew  that  It  was  littered  up  with  boards. 
He  testified  that  he  did  not  see  the  nail  or 
the  board  with  the  nail  In  it  and  did  not  know 
it  was  there  until  he  stepped  on  it  He  had 
worked  frequently  around  this  pile  of  lum- 
ber and  traveled  this  pathway  a  number  of 
times.  One  of  the  foremen  of  the  defendant, 
testifying  in  its  behalf,  said  that  this  path- 
way was  used  by  their  men;  that  he  knew 
there  were  boards  In  it  and  that  it  had  not 
been  cleaned  out  for  a  week  or  ten  days  prior 
to  the  accident  to  plaintiff.  The  nail  in  the 
board,  when  plaintiff  stepped  on  it  went 
through  his  shoe  and  into  his  foot  and  Inflict- 
ed a  wound  which  disabled  him  for  some 
time,  and  at  one  time  threatened  to  become 
serious,  pus  having  formed  and  there  being 
some  danger  of  blood  poisoning.  This,  how- 
ever, was  overcome  and  beyond  the  fact  that 
his  foot  remained  sensitive  for  a  long  while, 
and  that  bearing  his  weight  on  It  still  causes 
him  pain,  plaintiff  has  sustained  no  further 
Injuries.  Further  facts  In  the  case  are  cov- 
ered by  the  instructions,  which  we  set  out  so 
that  it  Is  not  necessary  to  recite  them  here 
more  at  length. 

The  Jury  returned  a  verdict  in  favor  of 
plaintiff  in  the  sum  of  $500  and  judgment 
following,  defendant  has  duly  appealed. 

The  principal  Instruction  given  at  the  in- 
stance of  plaintiff  told  the  jury,  In  substance, 
that  if  they  found  that  the  defendant  employ- 
ed plaintiff  as  a  laborer  to  assist  In  construct- 
ing a  viaduct  at  the  time  and  place  mentioned 
in  the  evidence,  "then  It  became  and  was  the 
duty  of  the  defendant  to  provide  plaintiff 
with  a  reasonably  safe  place  to  work  while  In 
the  performance  of  his  duties  as  such  a  serv- 
ant, and,  If  the  defendant  failed  to  perform  Its 
duty  In  this  regard  and  did  not  provide  plain- 
tiff with  a  reasonably  safe  place  In  which 
to  perform  his  duties,  In  this,  that  at  the  time 
and  place  mentioned  In  the  evidence,  defend- 
ant allowed  boards  and  debris  to  accumulate 
under  said  viaduct  at  a  place  where  plaintiff 
was  required  to  pass  or  walk  in  the  course 
of  his  employment  as  such  laborer,  and  if 
yon  find  this  condition  was  not  reasonably 
safe,  and  that  the  defendant  knew  the  condi- 
tion, or  by  exercising  reasonable  care  might 
have  known  it  in  time,  by  reasonable  care, 
to  have  corrected  It  and  that  plaintiff  while 
in  the  performance  of  his  duties  as  a  laboror 
for  defendant  stepped  on  a  rusty  nail  In  a 
board  at  such  place  and  was  Injured,  then 
your  verdict  should  be  for  the  plaintiff,  un- 
less you  believe  from  the  evidence  that  plain- 
tiff was  guilty  of  negligence  which  proximate- 
ly contributed  to  his  Injury." 

[3,4]  Defendant  asked   two  Instructions 
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which  the  court  refused  to  give  as  asked,  but 
modified  them,  we  italicizing  the  words  which 
the  court  Inserted.  As  given  they  are  as  fol- 
lows: 

"The  court  instructs  the  Jury  that  If  you  be- 
lieve from  the  evidence  defendant  furnished 
plaintiff  a  reasonably  safe  place  in  which  to 
work,  and  that  plaintiff  while  doing  that  work 
voluntarily  went  into  a  dangerous  place  without 
being  ordered  so  to  go,  having  full  knowledge  of 
the  danger,  and  that  the  taid  danger  wo*  tuch 
at  to  threaten  immediate  injury,  or  tuch  that 
a  person  of  ordinary  prudence  would  not  have 
gone  into  it,  then  plaintiff  wa»  guilty  of  con- 
tributory negligence  and  the  defendant  is  not 
liable  for  any  injury  sustained  by  plaintiff  while 
in  such  dangerous  place  and  directly  canted 
thereby." 

"The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  plaintiff,  in  going 
upon  the  pile  of  rubbish,  knowing  that  there 
were  many  boards  in  the  rubbish  with  nails  in 
them,  failed  to  use  due  care  for  his  own  safety, 
that  he  was  guilty  of  contributory  negligence, 
and  if  you  find  that  tuch  negligence,  if  any, 
contributed  to  caute  hit  injuries,  if  any,  then 
your  verdict  must  be  for  defendant." 

[S]  We  think  this  was  a  case  for  the  Jury; 
that  the  instructions  correctly  stated  the  law 
as  applicable  to  the  facts  in  evidence,  and 
that  the  modifications  made  by  the  court  In 
the  defendant's  Instructions  were  proper. 

Finding  no  reversible  error  the  judgment 
of  the  circuit  court  is  affirmed. 

BECKER,  J.,  concurs.  ALLEN,  J.,  not 
sitting. 


STATE  ex  rel.  STICKLE  v.  MARTIN,  Com'r 
of  Street  Cleaning,  et  al.  (No.  12318.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Feb.  21, 1917.) 

1.  Municipal  Corporations  <g=>203 — Offi- 
cers —  Grounds  fob  Discharge  —  Private 

33  U  81  NESS 

In  view  of  Kansas  City  Charter  1909,  art 
4,  {  25,  providing  that  no  officer  shall  hold  two 
appointments  under  the  city,  nor  shall  any  offi- 
cer or  employ^  be  interested  in  any  contract  un- 
der the  city  or  in  any  work  done  by  the  city  or 
in  supplies  furnished  to  the  city  or  in  the  sale 
of  any  property  to  or  for  the  city,  and  section 
29  of  the  same  article,  that  no  financial  officer 
of  the  city  shall  buy  or  sell  for  the  purpose  of 
speculation  any  indebtedness  of  the  city  or 
deal  therein,  which  indicate  an  intention  to 

Erevent  city  employes  from  assuming  a  position 
(consistent  with  their  duties  to  the  city,  and 
as  a  matter  of  public  policy,  a  deputy  commis- 
sioner of  street  cleaning,  holding  his  position 
under  the  civil  service,  could  be  discharged  for 
engaging  in  the  contracting  business  in  the 
course  of  which  he  secured  permission  to  use  the 
streets  and  sidewalks  for  storing  material  under 
certain  restrictions  which  it  was  the  duty  of  the 
department  in  which  he  was  employed  to  en- 
force, and  who  had  his  department  designate 
a  lot  owned  by  him  as  a  city  dump,  thereby  get- 
ting it  filled  without  expense  to  himself. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  648-556.] 

2.  Mandamus  <&=j16(1)— Subjects  or  Relief 
—  Restoration  of  Officer  —  Irregular 
Discharge. 

Mandamus  will  not  issue  to  restore  a  civil 
service  officer  to  an  office  because  of  irregulari- 


ties in  his  removal,  where  it  would  be  the  duty 
of  his  superior  officer  to  remove  him  immediate- 
ly after  reinstatement 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  |  48J 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; O.  A.  Lucas,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
William  H.  Stickle,  against  D.  F.  Martin, 
Commissioner  of  Street  Cleaning  and  others, 
to  compel  respondents  to  reinstate  relator 
as  Deputy  Commissioner  of  Street  Cleaning. 
Judgment  for  respondents,  and  relator  ap- 
peals. Affirmed. 

T.  J.  Madden,  of  Kansas  City,  for  appel- 
lant J.  A.  Harzfeld,  Hunt  O.  Moore,  Charles 
M.  Blackmar,  and  A.  F.  Smith,  all  of  Kansas 
City,  for  respondents. 

BLAND,  J.  In  the  circuit  court  of  Jack- 
son county,  Mo.,  at  Kansas  City,  appellant 
brought  a  proceeding,  seeking  to  mandamus 
the  respondents,  officers  of  the  municipality 
of  Kansas  City,  Mo.,  to  compel  them  to  re- 
instate appellant  In  the  position  of  deputy 
commissioner  of  street  cleaning  of  said  city, 
and  to  Issue  to  him  warrants  for  the  salary 
accruing  since  the  time  of  his  discharge.  In 
the  lower  court  the  peremptory  writ  of 
mandamus  was  denied,  and  the  relator's  pe- 
tition therefor  was  dismissed.  Thereafter 
appellant  filed  a  motion  for  a  new  trial, 
which  the  lower  court  overruled,  and  appel- 
lant appealed. 

[1]  The  appellant  was,  on  June  6,  1912, 
and  for  some  months  prior  thereto,  deputy 
commissioner  of  street  cleaning  of  Kansas 
City,  Mo.  He  held  bis  position  by  virtue  of 
the  civil  service  provisions  of  the  charter  of 
Kansas  City  of  1909.  On  said  date  he  was  dis- 
charged by  the  commissioner  of  street  clean- 
ing, who  gave  as  a  reason  therefor  that  the 
discharge  was  made  by  order  of  the  board  of 
public  works.  A  communication  from  the 
board  of  public  works  directed  the  commis- 
sioner of  street  cleaning  to  discharge  appel- 
lant "for  the  good  of  the  service."  The  un- 
disputed testimony  in  this  case  shows  that 
while  appellant  was  In  the  public  service  as 
deputy  commissioner  of  street  cleaning  he 
was  also  engaged  in  the  business  of  doing 
various  kinds  of  work,  such  as  putting  in 
foundations,  building  porches,'  walks,  and 
steps  on  private  property.  Appellant  con- 
ducted this  business  through  a  partnership 
that  he  had  formed  with  one  Somerville,  the 
latter  doing  the  actual  work  and  appellant 
financing  the  business.  In  pursuance  of  bis 
private  business,  appellant  secured  permits 
to  use  the  streets  and  sidewalks  of  Kansas 
City  for  the  purpose  of  storing  building  ma- 
terials. These  permits  were  gotten  from  the 
office  In  which  he  was  employed  and  signed 
by  another  clerk  therein.  The  permits  were 
secured  by  application  made  by  appellant 
and  as  all  of  them  were  in  practically  the 
same  form,  we  will  set  out  but  one: 
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"Kansas  City,  Mo„  April  17,  1911. 
"To  the  Commissioner  of  Street  Cleaning: 

"I  hereby  make  application  for  a  permit  to 
use  the  street,  sidewalk  and  alley  abutting  on 
the  property  herein  described,  for  the  purpose 
of  piling  building  material,  depositing  refuse 
from  building,  rubbish,  etc,  at  or  from  No.  3130 
Spruce  Ave.,  for  a  period  of  30  days,  and  if 
granted,  I  accept  such  permit  with  the  under- 
standing that  my  rights  thereunder  cease  at 
the  expiration  of  such  period,  and  I  further 
agree  that  if  I  fail  to  perform  the  requirements 
of  the  charter  and  ordinances  of  Kansas  City, 
relating  to  the  work  to  be  done  under  such  per- 
mit, the  commissioner  of  street  cleaning  shall 
have  the  right  to  revoke  such  permit  without 
notice  to  me. 

"In  consideration  of  the  granting  of  said  per- 
mit I  hereby  agree  and  bind  myself,  my  agents, 
and  employes,  to  use  said  street,  sidewalk  and 
alley,  in  accordance  with  all  the  requirements 
of  the  charter  and  ordinances  of  Kansas  City, 
Missouri,  the  requirements  of  the  rules  and  reg- 
ulations of  the  board  of  public  works,  and  to  the 
satisfaction  of  the  commissioner  of  street  clean- 
ing, and  to  be  responsible  for  any  loss  or  dam- 
age sustained  by  the  city,  directly  or  indirectly, 
on  account  of  the  granting  of  such  permit  or 
the  use  of  such  street,  sidewalk  or  alley  under 
such  permit,  whether  such  loss  or  damage  is  or 
is  not  due  to  negligence  or  misconduct  on  my 

part    W.  H.  Stickle,  Applicant,  by   , 

Agent 

"New  Deposit— 3886  Euclid. 

"Permission  is  hereby  granted  as  above  re- 
quested this  17th  day  of  April,  1911.   , 

Commissioner  of  Street  Cleaning,  by  F.  W. 
Frick." 

The  undisputed  testimony  was  that  the 
department  In  which  appellant  was  employed 
had  charge  of  Issuing  these  permits;  that  It 
was  the  duty  of  persons  employed  In  said 
department,  Including  appellant,  to  see  that 
the  material  that  was  piled  on  the  street  was 
so  located  that  water  would  flow  in  the  gut- 
ters; that  such  material  would  not  obstruct 
the  street;  and  that,  if  any  complaint  was 
made  regarding  the  placing  of  the  material 
on  the  street,  to  go  out  and  Investigate  such 
complaint 

Mr.  William  C.  Weaver  was  the  commis- 
sioner of  street  cleaning,  under  whom  appel- 
lant worked.  He  testified,  on  behalf  of  the 
plaintiff,  that  he  would  not  have  permitted 
Stickle  to  remain  In  the  city  service  If  he 
had  known  that  Stickle  had  been  taking 
ont  said  permits,  and  that  he  would  not 
knowingly  have  granted  any  employe  of  the 
department  a  permit  to  do  work  on  the 
streets  while  drawing  a  salary  from  the 
city.  Appellant  testified  that  he  was  the 
owner  of  a  lot  In  the  southeastern  part  of 
Kansas  City  which  was  several  feet  below 
grade;  that  he  wanted  the  lot  filled  up,  and 
that  he  gave  the  location  of  the  lot  to  the 
clerks  in  appellant's  oince,  and  that  Mr. 
Weaver  went  out  and  looked  at  the  lot  In 
order  to  see  whether  it  would  afford  a  prac- 
tical dump,  and  came  back  and  had  the  lot 
put  on  a  list  containing  property  used  for 
city  dumps,  and  that  thereafter  the  city  did 
use  his  said  lot  for  dumping  purposes.  While 


It  Is  not  clear  as.  to  whether  appellant  had 
the  city  fill  up  bis  lot  for  him,  or  whether 
Mr.  Weaver  selected  the  lot  at  the  instance 
of  appellant  because  the  city  needed  a  dump 
In  that  part  of  the  dry,  the  evidence  does 
show  that  appellant  showed  extraordinary 
diligence  In  having  the  city  select  his  lot  for 
the  purposes  aforesaid,  so  that  It  might  be 
Improved  without  cost  to  himself. 

A  public  servant  whose  duty  it  Is  to  see 
that  certain  regulations  of  the  dty  are  car- 
ried out  in  a  proper  and  sufficient  manner 
ought  not  to  be  engaging  In  a  business  that 
might  require  regulation  at  his  own  hands  as 
an  officer  of  the  dty,  and  It  seems  to  us, 
from  the  foregoing  facts,  that  appellant  was 
attempting  to  serve  two  masters  whose  In- 
terests were  antagonistic.  The  charter  of 
Kansas  City  Is  so  drawn  as  to  leave  no 
doubt  but  that  it  was  Intended  that  Its  em- 
ployes should  at  no  time  assume  a  position 
Inconsistent  with  their  duties  to  the  dty. 
It  requires  that  no  officer  shall  hold  two 
appointments  under  the  dty,  and  that  all 
officers  and  employes  shall  not  be  Interested 
In  any  contract  under  the  dty,  or  in  any 
work  done  by  the  dty,  or  furnish  any  sup- 
plies for  the  city,  or  In  the  sale  of  any  prop- 
erty to  or  for  the  dty.  Section  25,  art  4, 
Kansas  City  Charter  1909.  That  no  financial 
officer  of  the  dty  shall  buy  or  sell  for  the 
purpose  of  speculation  any  Indebtedness  of 
the  dty,  or  deal  therein.  Section  29,  art  4, 
Kansas  City  Charter  1909. 

[2]  Aside  from  the  evident  purpose  of  the 
framers  of  the  charter,  as  a  matter  of  pub- 
lic policy,  it  was  Inconsistent  with  appel- 
lant's duties  to  the  dty  for  him  to  be  en- 
gaged in  a  private  business  which  Involved 
the  doing  of  things  which  were  supervised 
by  the  office  in  which  he  was  employed  and 
which  he  and  his  fellow  employes  of  such 
office  regulated. 

"Delinquent  officers  will  not  be  restored  to  of- 
fice because  of  Irregularities  in  the  proceedings 
under  which  they  were  removed,  when  it  would 
be  the  duty  of  those  having  authority  to  do  so 
to  remove  them  immediately  on  restoration."  23 
Am.  &  Eng.  Ency.  of  Law  (2d  Edji  453  ;  2 
Spelling  on  Injunctions  and  Other  Extraordi- 
nary Remedies,  $  1380;  State  ex  reL  v.  Tem- 
perance Ass'n,  42  Mo.  App.  485. 

"The  court  will  not  grant  a  party  the  assist- 
ance of  this  prerogative  writ  (mandamus)  when 
it  is  acknowledged  that  the  corporation  had  very 
sufficient  cause  to  remove  him,  and  when  they 
would  undoubtedly  remove  him  again  the  very 
instant  he  should  be  restored."  Rex  v.  Ax- 
bridge,  2  Cowp.  523. 

Without  going  into  the  merits  as  to  wheth- 
er the  appellant  would  be  entitled  to  man- 
damus in  this  cause,  the  court  below  proper- 
ly refused  him  the  writ  for  the  reason  that, 
on  account  of  the  facts  detailed  herein,  It 
would  be  the  duty  of  appellant's  superior 
officer  to  immediately  remove  him  were  he 
reinstated. 

The  judgment  Is  therefore  affirmed. 
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MICHIGAN  COMMERCIAL  INS.  CO.  T. 
RODGER  et  al.  (No.  1816.) 

(Springfield  Court  of  Appeals.   Missouri.  Feb. 
7,  1917.    Rehearing  Denied 
Feb.  15,  1917.) 

Payment  <S=>46(1)— Application  in  Absence 
of  Appropriation— Secured  and  Unsecur- 
ed Debts. 

Where  defendant  as  agent  for  plaintiff  insur- 
ance company  entered  into  policy  transactions 
for  which  plaintiff  had  no  security  and  subse- 
quently issued  other  policies  for  plaintiff  for 
which  she  collected  premiums  and  for  which 
plaintiff  had  security  in  a  bond  signed  by  de- 
fendant surety,  payments  made  to  plaintiff  by 
defendant  agent,  which  were  not  applied  by  ei- 
ther, will  be  applied  by  the  law  to  the  older  and 
unsecured  debt 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  |  125.] 

Appeal  from  Circuit  Court,  Jasper  County, 
Division  No.  1;  Joseph  D.  Perkins,  Judge. 

Action  by  the  Michigan  Commercial  In- 
surance Company  against  Kate  D.  Clover 
Rodger  and  another.  Judgment  for  plain- 
tiff, and  defendant  W.  A.  Swan  appeals. 
Affirmed  on  remittitur  of  $24.16,  otherwise 
reversed  and  remanded. 

Owen  &  Davis,  of  Joplin,  for  appellant 
Spencer  &  Grayston,  of  Joplin,  for  respond- 
ent 

FARRINGTON,  J.  This  is  an  action  on  a 
bond  executed  on  October  9, 1913,  by  defend- 
ant Kate  D.  Clover  Rodger  (hereinafter  refer- 
red to  as  Rodger),  as  principal,  and  defend- 
ant (appellant)  Swan  as  surety,  to  recover  cer- 
tain money  alleged  to  have  been  collected  by 
defendant  Rodger  for  plaintiff  while  acting 
as  plaintiff's  agent  The  bond,  In  the  sum  of 
$500,  recites  that  defendant  Rodger  had  been 
appointed  agent  of  the  plaintiff  insurance 
company — 

"during  the  pleasure  of  the  managers  and  attor- 
neys thereof,  and  will  receive  as  such  agent 
sums  of  money  for  premiums,  *  *  •  and  is 
to  keep  a  true  and  correct  account  of  the  same, 
pay  over  such  money  correctly  and  promptly, 
and  make  prompt  and  regular  reports  of  the 
premiums  received  and  the  busines  transacted 
to  the  said  Michigan  Commercial  Insurance 
Company." 

The  condition  of  the  bond  Is: 

"Now  then,  if  the  aforesaid  agent  shall  faith- 
fully perform  all  and  singular  the  duties  of  the 
agency  of  the  Michigan  Commercial  Insurance 
Company,  this  obligation  shall  be  null  and  void, 
otherwise  to  remain  in  full  force  and  virtue." 

The  agency  commenced  on  October  9,  1913, 
the  day  the  bond  was  executed,  and  terminat- 
ed some  three  or  four  months  thereafter. 
It  is  claimed  that  at  the  termination  thereof 
Rodger  was  indebted  to  plaintiff  company  in 
the  sum  of  $366.24,  with  interest  for  certain 
premiums  alleged  to  have  been  received  by 
her  for  policies  issued  to  her  clients,  and  for 
which  she  had  not  accounted  to  plaintiff. 

The  verdict  was  In  favor  of  the  plaintiff  in 
the  sum  of  $360.51.  Swan  has  appealed. 

Before  this  appointment  was  made,  Rodger 


had  been  agent  for  another  insurance  company 
known  as  the  "American,"  but  it  had  quit 
business  in  this  state.  Rodger  had  Issued 
quite  a  number  of  policies  in  that  company. 
She  canceled  those  policies  and  induced  the 
holders  to  accept,  Instead  of  a  cash  return 
premium,  similar  policies  In  the  Michigan 
Commercial  Insurance  Company  for  the  unex- 
pired terms.  She  testified  that  this  was  about 
the  first  business  she  did  under  her  agency 
with  plaintiff— all  within  a  month  or  so,  as 
soon  as  she  could  get  at  it 

Plaintiff's  auditor  testified  that  the  total 
amount  remitted  to  the  company  by  Rodger 
during  the  agency  was  distributed  In  this 
way:  December  29,  1913,  $100;  December 
29,  1913,  $144.50;  January  7,  1914,  $100;  and 
February  18, 1914,  $116.  Also,  that  the  Items 
of  December  29,  1913  ($144.50),  and  January 
7,  1914  ($100),  were  personal  checks  of  the 
agent  which  were  protested  for  nonpayment 
(which  the  agent  does  not  dispute),  so  that 
$216  was  all  she  ever  turned  in. 

Plaintiff  sued  for  an  alleged  balance  of 
$366.24,  but  it  was  conceded  at  the  trial  that 
the  agent  was  entitled  to  a  credit  of  $28.22, 
so  that  the  balance  claimed  was  $338.02. 
Plaintiff's  instruction  No.  1  reduces  this 
amount  to  $332.  The  verdict  was  for  $360.51. 
If  the  Jury  regarded  the  balance  due  as  $332, 
and  figured  Interest  from  the  date  of  filing 
suit  (August  22, 1914)  to  the  date  of  judgment 
(January  27,  1916),  the  amount  would  be 
$360.51. 

Without  going  into  detail,  it  is  claimed  by 
plaintiff  that  the  policies  issued  by  it  in 
lieu  of  the  policies  originally  issued  by  the 
American  and  canceled  by  Rodger  totalled  (in 
premiums)  $192.46,  whereas  appellant  claims 
that  the  aggregate  of  such  premiums  was 
$203.09.  Since  Rodger  admittedly  paid  in 
$216  to  the  plaintiff,  this  amply  took  care  of 
the  American  policy  transactions.  Rodger 
admitted  she  owed  plaintiff  $12429  at  the 
time  of  the  institution  of  this  suit 

Appellant  argues  that  plaintiff  is  not  un- 
der the  terms  of  the  bond,  entitled  to  recov- 
er of  the  agent  premiums  due  and  uncollected 
on  policies  issued  by  her ;  that  the  bond  is  so 
drawn  as  to  cover  only  money  received  by  the 
agent;  that  the  petition  only  undertakes  to 
recover  the  premiums  collected  for  plaintiff 
by  the  agent  which  remain  unaccounted  for; 
that  the  first  instruction  given  for  plaintiff 
limits  plaintiff's  right  of  recovery  to  premi- 
ums received  by  the  agent;  and  that  if  the 
agent  is  not  liable  to  plaintiff  for  uncollected 
premiums  the  surety  on  her  bond  is  likewise 
not  liable.  Plaintiff  concedes  all  that  in  its 
brief. 

The  objections  raised  in  appellant's  brief 
concerning  instructions  and  objections  relat- 
ing to  evidence  have  been  eliminated  by  the 
showing  made  in  the  unchallenged  additional 
abstract  filed  by  the  respondent  leaving  the 
only  point  for  discussion  that  raised  on  the 
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question  of  the  application  of  the  payments 
made  by  the  principal  In  the  bond. 

Appellant  contends  that  the  court  erred  In 
giving  his  Instruction  3  In  its  changed  form, 
The  instruction,  as  asked,  was  to  the  effect 
that  If  Rodger  Issued  on  behalf  of  plaintiff 
any  of  the  policies  mentioned  and  collected 
the  premiums  thereon  by  crediting  the  parties 
to  whom  the  policies  were  issued  with  the 
amount  due  such  parties  from  other  insur- 
ance companies  for  return  premiums  on  can- 
celed policies  with  the  latter  companies,  the 
jury  should  find  for  defendant  Swan  as  to 
the  premiums  so  collected  and  adjusted. 
That  Is,  If  Rodger  had  Issued  American  poli- 
cies, then  canceled  them,  and  gave  the  parties 
assured  policies  with  plaintiff  in  lieu  of  pay 
ing  them  the  return  premiums  for  the  Amer- 
ican policies,  and  did  not  collect  premiums 
for  such  policies  with  plaintiff,  appellant 
Swan  Is  not  liable  for  such  Items.  Respond- 
ent concedes  that  this  was  perhaps  correct  so 
far  as  it  went,  but  that  it  did  not  cover  the 
case  because  of  the  payments  made  by  defend- 
ant Rodger  to  plaintiff,  so  that  the  court  add- 
ed to  it  the  following : 

"Unless  you  further  find  from  the  evidence 
that  defendant  Rodger  charged  herself  in  her 
reports  to  plaintiff  with  such  premiums,  and 
thereafter  made  payments  thereon  on  the  ac- 
count generally,  and  that  plaintiff  bo  credited 
same  generally  on  the  account,  in  which  event 
the  law  will  apply  such  payments  on  account 
of  the  demand  against  defendant  Rodger,  grow- 
ing out  of  the  policies  first  above  mentioned, 
and  leave  unpaid  the  demand  against  her  for 
premiums  actually  collected  by  ner  for  other 
policies." 

Wo  may  concede,  without  deciding  it,  that 
defendant  Swan  is  not  liable  for  the  premi- 
ums on  policies  Issued  In  lieu  of  those  can- 
celed in  the  American  company. 

Plaintiffs  claim  against  defendant  Rodger 
was  a  general  running  account,  based  on  the 
policies  issued  by  her.  Such  payments  as 
were  made  by  her  were  made  generally,  and 
so  received  by  plaintiff,  and  not  by  either  ap- 
plied specifically  on  any  particular  items. 
The  record  shows  that  these  American  policy 
transactions  first  occupied  Rodger's  time  aft- 
er taking  this  agency  with  plaintiff,  and  that 
they  made  the  oldest  items  on  the  debit  side 
of  the  account,  which  is  conceded,  as  will 
appear  presently  when  we  state  appellant's 
contention  In  this  connection.  For  a  part  of 
the  general  account  plaintiff  bad  security 
in  the  bond  signed  by  appellant,  but  as  to 
the  American  policy  transactions  it  had 
none;  the  bond  not  covering  them.  Rodger 
admittedly  made  two  payments,  amounting 
to  $216,  which  more  than  covered  the  Amer- 
ican policy  transactions  if  that  amount  can 
be  applied  to  them.  The  question  for  deci- 
sion is  how  the  law  will  apply  those  two  pay- 
ments, the  parties  having  failed  to  make  ap- 
plication thereof.  The  instruction  declared 
that  the  law  would  apply  them  to  the  liqui- 
dation of  the  American  policy  transactions. 


Appellant,  Insisting  that  the  Instruction  In 
that  respect  is  erroneous,  argues  that  "when 
payments  are  made  generally  on  account,  as 
was  done  In  this  case  by  Mrs.  Rodger,  and 
in  the  absence  of  an  application  of  such  pay- 
ments by  the  payor  or  the  payee,  the  law  will 
apply  them  to  the  items  of  account  for  which 
the  surety  Is  liable  In  preference  to  older  or 
unsecured  items  of  the  account,"  citing  three 
cases  from  other,  jurisdictions  and  certain 
text-books  on  commercial  paper.  Respond- 
ent contends,  however,  Chat  the  Missouri 
cases  and  the  weight  of  authority  elsewhere 
1b  to  the  effect  that  the  law  will  apply  the 
payments  to  the  unsecured  or  most  precari- 
ous debt,  and  not  to  the  debt  for  which  plain- 
tiff held  .security,  citing  numerous  cases, 
among  them  being:  Poulson  v.  Collier,  18 
Mo.  App.  683,  607;  Goetz  v.  Piel,  26  Mo. 
App.  634,  643;  Henry  County  ▼.  Salmon,  201 
Mo.  136,  166,  167,  100  S.  W.  20;  Price  v. 
Merritt,  55  Mo.  App.  640;  Missouri  Central 
Lumber  Co.  v.  Stewart  Brothers,  78  Mo.  App. 
466;  McMillan  v.  Grayston,  83  Mo.  App.  426, 
432.  These  Missouri  cases  amply  sustain  the 
respondent's  contention.  See,  also,  Lyons  v. 
Carter,  84  Mo.  App.  lot  clt.  489.  Under  the 
law  In  this  state  the  instruction  in  Its  chang- 
ed form  was  proper.  Appellant's  authorities 
support  the  position  taken  by  him,  but  they 
are  not  in  accord  with  the  rule  In  Missouri 
as  declared  In  the  foregoing  cases. 

The  point  that  the  court  committed  rever- 
sible error  In  admitting  In  evidence  certain 
exhibits  has  been  examined  and  found  to  be 
without  merit 

There  Is  evidence  Justifying  the  verdict 
after  deducting  an  overcharge  of  $24.16, 
which  we  find  from  the  record  was  made  by 
Including  In  the  judgment  premiums  on  three 
policies,  the  evidence  clearly  showing  that 
these  premiums  were  never  collected  by  Rodg- 
er from  any  one,  nor  were  the  three  policies 
— for  which  these  premiums  were  allowed — 
reissued  policies  to  take  the  place  of  canceled 
policies  in  the  American  company;  therefore 
if  respondent  will  remit  $24.16  within  ten 
days,  the  judgment  will  be  affirmed;  other- 
wise it  will  be  reversed  and  the  cause  re- 
manded. 

COX,  P.  J.,  and  STURGIS,  J,  concur 


EQUITY  ELEVATOR  CO.  v.  UNION  PAO. 
R.  CO.  (No.  12260.) 
(Kansas  City  Court  of  Appeals.  Missouri. 
Jan.  29, 1917.) 

1.  Appeal  and  Ebbob  <8=>1068(5)— Harmless 
Error — Instructions  —  Issues  Not  Pre- 
sented. 

In  action  for  loss  of  goods  shipped,  there  be- 
ing evidence  of  waiver  of  provisions  of  the  bill 
of  lading  as  to  service  of  notice  on  carrier  for 
loss,  etc.,  the  question  of  waiver  was  for  the 
jury,  and  was  passed  on  by  the  verdict,  although 
the  plaintiff  asked  but  one  instruction,  and  that 
on  the  measure  of  damages,  and  plaintiff's  fail- 
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ore  to  request  instruction  on  the  issue  of  waiv- 
er was  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  4280.] 

2.  Carriers  <e=»136  —  Carbiagr  of  Goods  — 
Evidence— Customary  Usage. 

Testimony  of  plaintiff's  witness  that  he  was 
connected  with  plaintiff's  business ;  that  it  was 
his  custom  to  examine  cars  before  they  left 
plaintiff's  yard ;  that  he  would  not  permit  a 
car  to  leave  the  yard  unless  in  good  condition; 
and  that,  while  he  had  no  recollection  of  the  in- 
dividual car  in  question,  he  would  have  known, 
because  of  such  custom,  if  it  was  not  in  good 
condition — made  a  case  for  the  jury  as  to  the 
good  condition  of  the  car  when  it  was  delivered 
to  the  original  carrier  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  478,  596-598.] 

3.  Carriers  <&=  185(1) — Carrxaoe  or  Goods— 
Presumption. 

Where  it  is  shown  that  a  shipment  was  de- 
livered to  the  original  carrier  in  good  condition, 
the  presumption  is  that  it  remained  so  until  it 
arrived  in  the  hands  of  the  terminal  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  835-844.]  „ 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Thos.  J.  Seehorn,  Judge. 

"Not  to  be  officially  published." 

Action  by  the  Equity  Elevator  Company 
against  the  Union  Pacific  Railroad  Company. 
From  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

See,  also,  177  S.  W.  778. 

Watson,  Gage  &  Watson,  of  Kansas  City, 
for  appellant  Hal  R.  Lebrecht,  of  Kansas 
City,  for  respondent 

BLAND,  J.  In  the  circuit  court  of  Jackson 
county,  Mo.,  plaintiff  obtained  a  judgment 
against  the  defendant  In  the  sum  of  $70.20, 
and  costs,  and  from  such  judgment  defendant 
appealed. 

This  is  the  second  appeal  In  this  case.  The 
facts  of  the  case  may  be  gleaned  from  a  read- 
ing of  the  opinion  In  the  former  case,  re- 
ported In  the  177  S.  W.  at  page  778  (Equity 
Elevator  Company  v.  Union  Pacific  Railroad 
Company).  In  that  case,  as  In  this,  the  ques- 
tion of  waiver  of  the  provisions  of  the  bill 
of  lading  as  to  the  method  of  serving  notice 
on  the  carrier  for  loss,  damage,  or  delay  of 
shipment  was  before  the  court  Judge  Elli- 
son held  in  the  former  case  that  there  was 
evidence  tending  to  show  such  waiver  suf- 
ficient to  take  the  Judgment  of  the  jury  on 
the  question,  but  be  held  that  the  question 
was  submitted  to  the  jury  by  an  erroneous 
instruction. 

[1]  On  trial  anew  but  one  Instruction  was 
asked  by  the  plaintiff,  and  tnat  was  on  the 
measure  of  damages.  While  the  failure  to  re- 
quest an  instruction  setting  forth  the  facts 
entitling  the  plaintiff  to  recover  In  cases  of 
this  nature  has  been  criticized,  In  no  case 
has  such  failure  been  held  reversible  error. 
Murphy  v.  Railroad,  228  Mo.  57,  128  S.  W. 
481,  and  cases  cited ;  Klser  v.  Railway  Com- 
pany. 188  Mo.  App.  loc.  clt.  178, 175  S.  W.  98. , 


We,  therefore,  hold  that  the  question  of 
waiver  In  this  case  was  one  for  the  jury, 
upon  which  the  jury  has  passed  adversely  to 
the  appellant 

[2]  Appellant  urges  that  there  Is  no  evi- 
dence showing  that  the  car  of  corn  was  In 
good  condition  when  it  was  delivered  to  the 
original  carrier  at  Hiawatha,  Kan.  The  only 
testimony  that  was  adduced  at  the  trial  by 
either  side  on  this  question  was  that  of  plain- 
tiffs witness,  Ward  Salisbury.  This  witness 
testified  that  he  was  connected  with  the 
business  of  the  plaintiff,  and  It  was  his  custom 
to  examine  the  cars  before  they  left  plaintiff's 
yard,  and  that  he  would  not  permit  a  car  to 
leave  such  yard  unless  the  same  was  In  good 
condition.  His  testimony  was  to  the  effect 
that,  while  he  had  no  recollection  of  this  In- 
dividual car,  he  would  have  known  by  reason 
of  such  custom  that  such  car  was  not  In  good 
condition,  If  such  had  been  the  fact  We  be- 
lieve this  testimony  made  a  case  for  the  jury 
on  the  question  as  to  whether  or  not  the 
car  was  in  good  condition  at  the  time  It  was 
delivered  to  the  original  carrier  by  plain- 
tiff. 

[S]  Defendant's  instructions  numbered  5 
and  6  were  properly  refused  by  the  court, 
as  they  failed  to  take  In  consideration  the 
law  that  where  plaintiff  has  first  shown  that 
the  shipment  was  delivered  to  the  original 
carrier  In  good  condition,  the  presumption  Is 
that  It  remained  so  until  It  arrived  In  the 
hands  of  the  terminal  carrier.  Bockserman 
v.  Railway,  169  Mo.  App.  168,  162  S.  W.  889. 

Judgment  Is  affirmed.   All  concur. 


HARELSON  et  aL  v.  ST  LOUIS  A  S.  F.  R. 
CO.  et  aL   (No.  11839.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Feb.  12, 1917.) 

1.  Commerce  <8=>8(12)— Interstate  Commerce 
—Suit  for  Loss  of  Shipment— Applicabil- 
ity of  Federal  Laws. 

In  suit  for  loss  of  an  interstate  shipment 
of  hay,  predicated  on  the  liability  of  defendant 
initial  carrier  created  by  the  Carmack  Amend- 
ment to  the  Hepburn  Act  (Act  June  29,  1906, 
c.  3591.  i  7,  pars.  11,  12,  34  Stat  595  [U.  S. 
Comp.  St  1913,  |  8592]),  the  liability  is  govern- 
ed wholly  by  the  federal  laws  and  decisions  of 
the  federal  courts  construing  and  applying  them. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  |  5.] 

2.  Carriers  <s=>159(3)— Carriage  of  Goods 
—Time  fob  Presentation  of  Claim— Waiv- 
er by  Road. 

Where  shippers  of  hay  under  bills  of  lading, 
providing  that  claims  for  loss  must  be  presented 
in  writing  within  four  months  after  delivery  of 
the  property,  or,  in  case  of  failure  to  deliver, 
within  four  months  after  a  reasonable  time  for 
delivery  had  elapsed,  did  not  take  up  the  matter 
at  all  with  the  railway  until  more  than  four 
months  after  a  wrongful  delivery,  the  defense 
of  failure  to  comply  with  the  notice  provision 
in  the  shipping  contract  was  complete,  and  the 
railway  could  not  waive  it  by  its  conduct  in  ac- 
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cepting  and  investigating  the  claim  and  refusing 
and  rejecting  it  on  different  ground. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f{  711,  714.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Daniel  B.  Bird,  Judge. 

"Not  to  be  officially  published." 

Suit  by  C.  L.  Harelson  and  H.  S.  Nichols, 
doing  business  as  the  Southwestern  Hay  ft- 
Grain  Company,  against  the  St.  Louis  &  San 
Francisco  Railroad  Company,  a  corporation, 
and  James  W.  Lusk  and  others,  Its  receivers. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.   Judgment  reversed. 

W.  F.  Evans,  of  St.  Louis,  and  Cowherd, 
Ingraham,  Durham  ft  Morse,  of  Kansas  City, 
for  appellants.  Thomson,  Davis  ft  Holmes, 
of  Kansas  City,  for  respondents. 

TRIMBLE,  J.  This  is  a  suit  under  the 
Carmack  Amendment  against  the  Initial  car- 
rier of  an  interstate  shipment  to  recover  the 
value  of  two  carloads  of  hay  shipped  by 
plaintiffs,  on  September  20,  and  23,  1913, 
respectively,  from  Kansas  City,  Mo.,  to  Ran- 
dolph Junction,  La.  Plaintiffs  prepaid  the 
freight,  and  the  hay  was  billed  to  shipper's 
order  with  directions  to  "Notify  Summit 
Lumber  Company"  at  destination,  and  to  de- 
liver said  hay  upon  surrender  of  the  bins 
of  lading.  These  were  of  the  standard  form 
approved  by  the  Interstate  Commerce  Com- 
mission, and  contained  the  clause  requiring 
the  surrender  of  such  bills,  properly  indors- 
ed, before  delivery.  Plaintiffs  attached  said 
bills  to  drafts  drawn  on  the  Summit  Lum- 
ber Company  for  the  price  of  said  hay,  and 
these  drafts  were  forwarded  through  banks 
for  collection,  but  were  dishonored  by  the 
drawee,  and  were  returned  to  the  plaintiffs 
with  the  attached  bills. 

In  the  meantime  the  two  cars  of  hay  were 
transported  by  the  defendant  railroad  and 
delivered  to  a  connecting  carrier,  which,  in 
turn,  delivered  them  to  the  Arkansas  South- 
eastern Railway  Company,  which  carried 
them  to  destination.  The  terminal  carrier, 
however,  after  transporting  the  cars  of  hay 
to  Randolph  Junction,  delivered  them  to  the 
Summit  Lumber  Company  without  surren- 
der of  the  bills  of  lading. 

After  consuming  over  five  months  in  a 
vain  effort  to  collect  the  purchase  price  of 
the  hay  from  the  Summit  Lumber  Company, 
which  became  insolvent  in  December,  1913, 
plaintiffs  for  the  first  time,  to  wit,  on  March 
10,  1914,  filed  claim  for  damages  against 
the  defendant  railway,  as  initial  carrier, 
at  Kansas  City.  The  receipt  of  the  claim 
was  acknowledged  by  postal  card  from  de- 
fendant's second  assistant  auditor  of  freight 
accounts,  dated  March  16,  1914.  On  April 
14, 1914,  defendant's  assistant  general  freight 
agent  wrote  plaintiffs: 

"Am  handling  this  matter  with  our  claim  de- 
partment, and  nave  requested  that  they  voucher 
claim  at  the  earliest  possible  date." 
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On  May  9, 1914,  the.  said  assistant  general 
freight  agent  wrote  the  superintendent  of 
claims: 

"In  connection  with  my  telephone  conversation 
to-day  regarding  the  above-numbered  claim. 
The  Southwestern  Hay  ft  Grain  Company  is 
complaining  bitterly  of  this  delay.  Hope  you 
will  keep  this  matter  before  you  until  same  is 
finally  disposed  of,  keeping  me  fully  advised, 
as  claimants  threaten  to  file  suit  unless  the 
subject  is  disposed  of  next  week." 

And  he  mailed  plaintiffs  a  carbon  copy 
of  said  letter.  After  receiving  a  reply  from 
the  superintendent  of  claims,  the  assistant 
general  freight  agent,  under  date  of  May 
14,  1914,  wrote  another  letter  to  plaintiffs, 
saying: 

"Am  sorry  to  advise  that  settlement  of  this 
claim  does  not  look  very  favorable  from  the 
fact  that  the  delivery  of  these  cars  is  charge- 
able to  the  A.  S.  E.  Ry.  Co.,  and  this  railway 
is  now  in  the  hands  of  a  receiver.  Our  claim 
agent,  Mr.  Whitelam,  advises  that  he  has  the 
matter  up  with  their  auditor  and  will  advise  lat- 
er if  any  success.  You  understand  of  course, 
liability  rests  entirely  with  that  company." 

Upon  receipt  of  this  letter  plaintiff  re- 
ferred the  claim  to  their  attorneys,  to  whom 
the  said  agent  wrote,  under  date  of  June 
20th,  saying  he  had  received  from  the  attor- 
neys of  the  Arkansas  Southeastern  Railway, 
Information  to  the  effect  that  they  did  not 
have  authority  to  recommend  to  that  road 
the  payment  of  the  claim.  The  letter  then 
suggested  that  an  Intervening  claim  be  filed 
against  the  said  terminal  road  with  the  re- 
ceivers thereof.  Said  letter  then  closed  with 
the  following: 

"I  regret  very  much  indeed  that  the  condi- 
tions are  such  that  this  company  cannot  handle 
your  claim  to  a  conclusion,  but  under  the  cir- 
cumstances I  know  that  you  will  agree  that  we 
as  initial  carriers  cannot  be  held '  responsible 
for  the  delivery  of  this  car  by  the  A.  S.  E.  Ry. 
without  surrender  of  the  original  bill  of  lading 
inasmuch  as  no  loss  or  damage  occurred  en 
route.  The  error  being  due  to  erroneous  deliv- 
ery, therefore,  the  Cannack  Amendment  to  the 
Hepburn  Act  will  not  cover  the  case  in  ques- 
tion. I  am  taking  the  liberty  of  returning  your 
papers  at  the  same  time  closing  my  file." 

Thereafter,  on  August  11,  1914,  plaintiffs 
brought  this  suit.  A  trial  before  a  jury  re- 
sulted in  a  verdict  and  judgment  in  their 
favor,  and  defendants  appealed. 

[1]  The  suit  being  for  loss  of  an  Interstate 
shipment,  and  predicated  upon  the  liability 
of  the  Initial  carrier  created  by  the  Car- 
mack  Amendment  to  the  Hepburn  Act  (34 
U.  S.  Stats.  L.  695)  that  liability  is  govern- 
ed wholly  by  the  federal  laws  and  decisions 
of  the  federal  courts  construing  and  applying 
them. 

The  bills  of  lading,  which  were  the  con- 
tracts of  shipment  between  plaintiffs  and 
the  initial  carrier,  provided  that  the  serv- 
ice to  be  performed  thereunder  was  subject 
to  all  the  conditions  therein  contained,  and 
these,  of  course,  were  agreed  to  by  the  ship- 
per. Among  those  conditions  was  the  usual 
one  providing  that  claims  for  loss  must  be 
presented  in  writing  "within  four  months 
after  delivery  of  the  property,  or,  In  case 
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of  failure  to  make  delivery,  then  within 
four  months  after  a  reasonable  time  for  de- 
livery has  elapsed,"  otherwise  the  carrier 
should  not  be  liable.  Defendant  set  up  the 
failure  to  comply  with  this  provision  as  one 
of  Its  defenses  to  the  action,  but  It,  as  well 
as  the  others,  were  disallowed  by  the  trial 
court  If  this  defense  is  good,  it  will  be 
unnecessary  to  go  Into  the  other  contention 
of  defendant,  namely,  that  the  liability  Im- 
posed upon  the  Initial  carrier  by  the  Car- 
mack  Amendment  does  not  extend  to  wrong- 
ful delivery  by  the  terminal  carrier,  but  is 
confined  wholly  to  liability  for  loss,  damage, 
or  Injury  arising  during  transportation  or 
while  en  route;  that  is,  on  the  line  of  the 
initial  or  any  connecting  carrier. 

[2]  There  can  be  no  question  but  that  the 
claim  was  not  presented  to  the  defendant 
railway  within  the  time  required  by  the 
above-mentioned  provision  of  the  shipping 
contract  But  plaintiffs  seek  to  avoid  the 
effect  of  such  failure  to  comply  therewith 
by  asserting  a  waiver  on  the  part  of  the 
railroad,  evinced  by  its  acceptance  and  In- 
vestigation of  such  claim  and  its  refusal 
based  upon  a  ground  wholly  different  from 
the  one  now  urged.  The  defense  of  failure  to 
comply  with  the  notice  provision  in  the  ship- 
ping contract  was  complete  at  the  time  the 
matter  was  first  presented  to  the  defendant 
railroad.  Being  complete,  it  was  not  with- 
in the  power  of  the  railway  to  waive  it 
Georgia,  Florida,  etc.,  R.  Co.  v.  Bllsh  Mill- 
ing Co.,  241  U.  S.  190,  36  Sup.  Ct  641,  60  L. 
Ed.  948 ;  Banaka  v.  Missouri  Pacific  Ry.  Co., 
193  Mo.  App.  346, 186  S.  W.  7;  Kemper  Mill 
Co.  v.  Missouri  Pacific  Ry.  Co.,  193  Mo.  App. 
466, 186  S.  W.  8;  Johnson  v.  Missouri  Pacific 
Ry.  Co.,  187  S.  W.  282. 

It  Is  useless  to  consider  whether  certain 
acts  of  defendant  constitute  a  waiver  where 
under  the  law  the  defendant  is  powerless 
to  waive. 

The  Judgment  Is  therefore  reversed.  All 
concur. 


BERCLID  REALTY  CO.  v.  OBEAR. 
(No,  14637.) 

(St  Louis  Court  of  Appeals.    Missouri,  Feb. 
6,  1917.) 

1.  Trial  <8=>296(2>— Instructions— Ctjbe  by 
Other  Instructions— Reference  to  Plead- 
ings and  Facts. 

While  instructions  should  be  predicated  on 
the  facte  in  evidence,  and  should  refer  the  jury 
to  the  evidence  and  not  to  the  pleadings,  one  re- 
ferring them  to  the  "representations  charged  in 
the  petition"  is  not  prejudicial ;  another  specific- 
ally telling  them  ail  the  facts  necessary  to  be 
found  by  them  before  they  could  arrive  at  a  ver- 
dict 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  708.] 

2.  Trial  <S=>296(2)— Instructions— Abstract 
and  Concrete. 

An  instruction  containing  merely  abstract 
statements  of  law  is  not  reversible  error,  when 


other  instructions  fully  set  forth  all  the  essential 
facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  708.] 

3.  Appeal  and  Error  «=882(12)  —  Invited 
Error— Instructions. 

One  may  not  complain  of  use  in  an  instruc- 
tion of  words  practically  identical  with  those  in 
instructions  given  at  his  request. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8602.] 

4.  Fraud  <8=>65(1)— Instructions— Things  to 
be  Proven. 

An  instruction  that  the  jury  cannot  find  for 
plaintiff  unless  they  believe  defendant  made  the 
representations  charged,  or  any  of  them,  and 
four  other  things,  and  that  plaintiff  has  the  bur- 
den of  proving  these  five  elements,  does  not 
require  him  to  prove  all  the  elements  of  deceit  in 
respect  to  all  the  representations  alleged. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  U  72-74.] 

Appeal  from  St  Louis  Circuit  Court;  Leo 

5.  Rassieur,  Judge. 

"Not  to  be  officially  published." 

Action  by  the  Berclld  Realty  Company 
against  W.  J.  Obear.  From!  adverse  judg- 
ment plaintiff  appeals.  Affirmed. 

R.  P.  &  C.  B.  Williams,  of  St  Louis,  for 
appellant  Lister  M.  Hall,  of  St  Louis,  for 
respondent 

BECKER,  J.  This  is  an  action  for  fraud 
and  deceit  arising  out  of  an  exchange  of 
properties.  The  case,  before  the  trial  court, 
involved  two  Issues ;  one  raised  on  plaintiff's 
petition,  the  other  on  defendant's  counter- 
claim. The  plaintiff  was  the  owner  of  cer- 
tain real  estate  situated  in  the  city  of  St 
Louis,  Mo.,  and  the  defendant  was  the  own- 
er of  36  shares  of  the  capital  stock  of  the 
Wagoner  Mercantile  Company,  26  shares  of 
which  were  preferred  stock  and  10  shares 
common  stock.  On  the  28th  day  of  Decem- 
ber, 1912,  plaintiff  and  defendant  entered 
Into  an  agreement,  in  writing,  whereby  the 
plaintiff  agreed  to  exchange  its  real  estate 
for  the  said  35  shares  of  stock  of  the  defend- 
ant and  $1,000  In  cash  additional  thereto, 
which  agreement  was  carried  out  Plaintiff 
averred  that  prior  to  the  making  of  the  con- 
tract, and  for  the  purpose  of  cheating  and 
defrauding  plaintiff,  the  defendant  falsely 
represented  that  the  business  of  the  Wagon- 
er Mercantile  Company  was  on  a  solid  and 
substantial  basis;  that  the  corporation  had 
always  paid  its  dividends  on  its  preferred 
stock;  that  the  preferred  stock  was  worth 
$120  per  share,  and  was  its  then  market 
price;  and  that  the  10  shares  of  the  common 
stock  was  worth  $50  per  share.  Plaintiff 
further  averred  said  representations  were 
made  for  the  purpose  and  Intent  of  deceiving 
and  defrauding  plaintiff;  that  the  represen- 
tations were  known  to  be  false  when  made, 
or  were  made  as  of  the  defendant's  own 
knowledge,  when  in  fact  he  had  no  knowl- 
edge whatever  on  the  subject;  that  the  plain- 
tiff relied  upon  these  representations  and  be- 
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lieved  them  to  be  true  and  was  Induced  there- 
by to  make  the  exchange  of  properties  afore- 
said. Plaintiff  further  averred  that,  some 
time  after  the  exchange  had  been  made,  he 
discovered  that  the  said  representations  were 
false  and  untrue;  that  the  stock  of  the 
Wagoner  Mercantile  Company  was  of  no 
value;  that  at  the  time  the  alleged  represen- 
tations were  made  the  said  company  was 
wholly  Insolvent;  and  that  within  a  few 
months  thereafter  it  went  into  bankruptcy. 
All  of  which  the  plaintiff  alleged  was  known 
to  defendant  at  the  time  of  making  the  rep- 
resentations. Plaintiff  prayed  for  damages 
in  the  sum  of  $3,500,  being  the  alleged  differ- 
ence between  the  actual  and  the  alleged  rep- 
resented value  of  said  shares  of  stock.  De- 
fendant's answer  admitted  the  contract  of 
exchange,  but  denied  specifically  each  and 
every  allegation  as  to  any  misrepresenta- 
tions, and  all  the  allegations  of  the  petition. 
Further,  by  way  of  defense  and  counter- 
claim, the  answer  of  defendant  farther  al- 
leged that  by  reason  of  fraudulent  represen- 
tations of  plaintiff,  In  representing  the  rental 
value  of  the  real  estate  exchanged  between 
plaintiff  and  defendant,  he  was  damaged  in 
the  sum  of  $3,500.  To  the  new  matters  set 
up  in  the  answer  of  defendant,  plaintiff  filed 
Its  reply,  specifically  denying  such  allega- 
tions. The  trial  below,  before  the  court  and 
jury,  resulted  in  a  verdict  and  Judgment  for 
the  defendant  on  plaintiff's  petition,  and  In 
a  verdict  and  judgment  for  the  plaintiff  on 
the  defendant's  counterclaim,  and  the  case 
is  here  on  plaintiff's  appeal. 

As  to  the  testimony  adduced  at  the  trial 
of  the  case,  it  is  sufficient,  for  the  purpose  of 
this  appeal,  to  say  that  the  evidence  adduced 
on  the  part  of  both  plaintiff  and  defendant 
waa  sufficient  to  take  the  plaintiff's  cause  of 
action,  as  well  as  the  defendant's  counter- 
claim, to  the  jury. 

At  the  request  of  the  plaintiff,  the  court 
gave  and  read  to  the  jury  the  following  in- 
structions: 

"I.  The  court  instructs  the  jury  that,  if  you 
believe  and  find  from  the  evidence  that  on  or 
about  the  28th  day  of  December,  1912,  the  plain- 
tiff and  defendant  entered  into  a  contract  of  sale 
for  the  property  mentioned  in  the  petition, 
whereby  the  plaintiff  agreed  to  sell  such  prop- 
erty to  the  defendant;  and  defendant  agreed  to 
pay  therefor  $1,000  in  cash  and  35  shares  of 
the  capital  stock  of  the  Wagoner  Mercantile  Com- 
pany, 25  of  which  shares  were  preferred  capital 
stock  and  10  shares  common  stock,  defendant 
to  assume  the  mortgage  on  said  property  of 
$6,500;  and  if  you  further  believe  and  find 
from  the  evidence  that,  prior  to  and  at  the  time 
of  the  making  of  said  contract,  defendant  repre- 
sented to  plaintiff  that  the  business  of  the  Wag- 
oner Mercantile  Company  was  on  a  solid  and 
substantial  basis,  or  that  said  corporation  had 
always  paid  7  per  cent  dividends  on  its  prefer- 
red stock,  or  that  defendant  had  received  a  divi- 
dend that  had  been  paid  in  the  spring  of  1912. 
or  that  sufficient  funds  had  been  accumulated 
and  set  aside  for  paying  the  dividend  of  7  per 
cent,  to  accrue  on  said  preferred  stock  for  the 
year  1913 ;  and  if  you  further  believe  and  find 
from  the  evidence  that  such  representations,  if 
any,  were  false  and  untrue,  and  were  made  for 


the  purpose  of  deceiving  and  misleading  plain- 
tiff as  to  the  true  value  of  said  stock,  and  that 
the  defendant  knew  said  representations,  If  any, 
were  false  when  made,  or  that  the  defendant 
made  such  representations,  or  any  of  them,  as 
of  his  own  knowledge  without  knowing  wheth- 
er they  were  true  or  false,  for  the  purpose  of 
deceiving,  defrauding,  and  misleading  plaintiff 
and  to  induce  him  to  make  said  trade  (italics 
ours) ;  and  if  you  further  believe  and  find  from 
the  evidence  that  plaintiff  in  making  said  trade 
relied  upon  the  representations  of  defendant 
and  believed  them  to  be  true,  and  was  ignorant 
of  the  true  facts  in  respect  to  said  matter,  and 
would  not  have,  made  the  said  trade  out  for  such 
representations  (italics  ours) — then,  if  you  so 
find,  your  verdict  must  be  for  the  plaintiff  on 
its  cause  of  action,  and  you  should  assess  its 
damages  at  the  difference  between  the  reasona- 
ble market  value  of  the  stock  in  question  as  it 
actually  was  at  the  time  of  Baid  trade,  and 
the  reasonable  market  value  of  said  stock  if  it 
had  been  as  represented  by  defendant,  not  to  ex- 
ceed the  sum  of  $3,500. 

"II.  The  court  instructs  the  jury  that,  even 
though  you  may  believe  and  find  from  the  evi- 
dence that  the  defendant  at  the  time  of  the  trade 
in  question  did  not,  in  fact,  know,  except  from 
information,  whether  the  Wagoner  Mercantile 
Company  had  always  paid  dividends  on  its  pre- 
ferred stock,  yet  if  you  further  believe  and  find 
from  the  evidence  that  the  defendant,  for  the 
purpose  of  deceiving  plaintiff,  stated  to  plaintiff, 
either  verbally  or  in  writing,  that  the  preferred 
stock  of  said  company  had  always  paid  its  7 
per  cent,  dividends,  and  that  defendant  made 
such  statement  as  of  his  own  knowledge  with- 
out knowing  whether  the  same  was  true  or 
fake,  then  the  defendant  is  bound  thereby; 
and  If  the  jury  find  and  believe  from  the  evi- 
dence that  such  representation,  if  you  find  and 
believe  it  was  made,  was  false,  and  that  plain- 
tiff made  the  trade  in  question  with  defendant, 
relying  on  said  representation,  and  was  deceiv- 
ed thereby,  then  your  verdict  must  be  for  the 
plaintiff  on  its  cause  of  action. 

"III.  The  court  instructs  the  jury  that,  If 

?ou  believe  and  find  from  the  evidence  that  de- 
endant  made  to  the  plaintiff  a  distinct  and  posi- 
tive representation  at  the  time  of,  or  prior  to, 
the  trade  in  question,  that  the  preferred  stock 
of  the  Wagoner  Mercantile  Company  had  always 

Said  Its  7  per  cent  dividends,  then  the  plaintiff 
ad  a  right  to  rely  on  such  representation  and 
was  not  required  to  make  any  further  inquiry ; 
and  if  yon  find  and  believe  from  the  evidence 
that  such  representation  was  made,  and  further 
believe  and  find  from  the  evidence  that  such  rep- 
resentation was  false,  and  was  known  by.  the 
defendant  to  be  false,  or  that  the  defendant 
made  such  representation  as  of  his  own  knowl- 
edge when  he  had  no  knowledge  whatever  on 
the  subject  and  that  such  representation  was 
made  by  the  defendant  for  the  purpose  of  de- 
ceiving the  plaintiff,  and  that  plaintiff  acted 
thereon  in  making  the  trade  in  question,  then 
your  verdict  must  be  for  the  plaintiff  on  its 
cause  of  action." 

Among  the  instructions  given  at  the  re- 
quest of  the  defendant  are  the  following: 

"V.  The  jury  are  Instructed  that  they  cannot 
find  for  the  plaintiff  under  its  petition  nnless 
they  believe  from  the  evidence:  First  That  the 
defendant  made  the  representations  charged  in 
the  petition  to  have  been  made,  or  any  of  them. 
Second.  That  Bald  representations  were  false. 
Third.  That  defendant  knew  at  the  time  that 
they  were  false,  or  that  he  made  them  as  of 
his  own  knowledge,  when  in  fact  he  had  no 
knowledge  whatever  on  the  subject.  Fourth. 
That  he  made  them  for  the  purpose  of  deceiving, 
cheating,  and  defrauding  plaintiff.  (Italics  ours.) 
Fifth.  That  plaintiff  relied  upon  the  same  in 
making  the  trade,  and  would  not  have  made  the 
trade  had  such  representations  not  been  made. 
i  (Italics  ours.)    And  you  are  instructed  that  it 
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devolves  upon  the  plaintiff  to  prove  these  five 
requirements,  and,  if  any  of  them  is  not  proven, 
you  must  find  against  the  plaintiff  on  its  cause 
of  action. 

"VL  The  jury  are  instructed  that  the  gist  or 
basis  of  an  action  for  fraud  and  deceit  6  that 
the  party  charged  with  the  fraud  or  deceit  has 
made  misrepresentations  of  the  facts  regarding 
the  matter  in  controversy,  that  he  made  them 
intending  that  they  should  be  believed  and  re- 
lied upon,  that  he  knew  the  representations  to 
be  false,  or  made  them  as  of  his  own  knowledge 
without  knowledge  whether  they  were  true  or 
false,  and  that  they  were  actually  believed  to 
be  true  and  were  relied  upon  by  the  party  charg- 
ing the  fraud.  And  if  the  jury  believe  from  the 
evidence  that  the  statements  made  by  the  de- 
fendant were  believed  by  him  to  be  true,  that 
they  were  based  on  information  that  he  believed, 
and  had  good  reason  to  believe,  was  correct,  and 
that  he  advised  the  plaintiff,  or  the  plaintiff 
knew,  that  such  statements  were  made  on  in- 
formation and  belief  only,  then  the  plaintiff 
cannot  recover  on  its  cause  of  action." 

[1]  I.  The  plaintiff  contends  that  Instruc- 
tion No.  0,  given  for  the  defendant,  Is  erro- 
neous In  the  following  particulars: 

First  That  the  clause,  In  defendant's  said 
Instruction  No.  6,  which  refers  the  jury  to  the 
"representations  charged  In  the  petition  to 
have  been  made"  was  erroneous,  In  that  It 
referred  the  Jury  to  the  pleadings,  when  It 
was  the  duty  of  the  court  to  tell  the  jury 
what  facts  must  be  found  by  them  to  be  true, 
to  warrant  a  verdict 

Our  courts  have  uniformly  held  that  the 
criticism  here  made  by  appellant  Is  a  proper 
one.  As  was  said  In  the  case  of  Small  v.  Ice 
&  Fuel  Co.,  179  Mo.  App.  465, 162  S.  W.  712: 

"Instructions  should  be  predicated  upon  the 
pertinent  facts  in  evidence  (keeping  within  the 
scope  of  the  pleadings),  and  should  refer  the 
jury  to  the  evidence  and  not  to  the  pleadings. 
Bank  v.  Dowler,  163  Mo.  App.  loc  cit  68,  145 
S.  W.  843,  and  cases  there  cited." 

However,  "reference  in  an  Instruction  to  the 
pleadings,  where  the  facts  necessary  to  be  found 
are  fully  told  In  other  instructions,  will  not 
warrant  a  reversal  of  a  judgment.  Brown  v. 
Railroad,  104  Mo.  Anp.  692.  78  S.  W.  273." 
Webb  v.  Baldwin.  165  Mo.  App.  loc.  cit.  251. 
147  S.  W.  849,  loc  cit.  851. 

We  are  of  the  opinion  that  Instruction  No, 
1,  given  for  plaintiff,  specifically  tells  the 
jury  all  the  facts  necessary  to  be  found  by 
them  before  they  could  arrive  at  a  verdict 
and  that  therefore  the  error  complained  of 
Is  not  prejudicial  to  plaintiff. 

[2]  Second.  Plaintiff  contends  that  the 
judgment  should  be  reversed  because  instruc- 
tion Nos.  5  and  6,  given  for  defendant,  are 
merely  abstract  statements  of  the  law,  and 
cites  eases  In  which  this  form  of  Instruction 
has  been  condemned ;  but  In  none  of  the  cas- 
es cited  has  an  Instruction,  containing  merely 
abstract  statements  of  the  law,  been  held  re- 
versible error,  when  other  Instructions  In  the 
case  fully  set  forth  all  the  essential  facts 
necessary,  as  has  been  said  above,  was  done 
in  this  case. 

[3]  Third.  The  assignment  of  error,  that 
the  fifth  Instruction  for  defendant  erred  In 
telling  the  Jury  that  the  plaintiff  could  not 
recover  unless  the  plaintiff  proved  that  the! 


trade  in  question,  "would  not  have  been  made 
but  for  the  representations  of  the  defendant" 
can  be  disposed  of  by  calling  attention  to  the 
following  words  In  Instruction  No.  1,  given  at 
the  request  of  plaintiff,  "and  would  not  have 
made  the  said  trade  but  for  such  representa- 
tions"; the  words  are  practically  identical, 
and  plaintiff  therefore  cannot  now  be  heard 
to  complain  thereof. 

Fourth.  What  has  been  said  under  the 
third  complaint  above  will  apply  equally  to 
plaintiff's  point  that  instruction  No.  1,  given 
for  defendant,  required  too  much  of  plaintiff, 
when  it  told  the  jury  that  plaintiff  could  not 
recover  unless  he  proved  that  the  representa- 
tions were  made  with  the  "purpose  of  deceiv- 
ing, cheating,  and  defrauding  plaintiff";  for 
plaintiff's  Instruction  No.  1  contains  the  fol- 
lowing words,  "for  the  purpose  of  deceiving, 
defrauding,  and  misleading  plaintiff."  This 
may  properly  be  called  invited  error,  if  in 
point  of  fact  it  was  error,  a  matter  which, 
under  the  circumstances,  it  Is  not  necessary 
for  us  to  determine  in  this  case. 

[4]  Fifth.  Defendant's  instruction  No.  5  to 
complained  of  as  erroneous  in  requiring  the 
plaintiff  to  prove  all  the  elements  of  deceit  in 
respect  to  all  of  the  representations  alleged 
in  the  petition.  We  axe  of  the  opinion  this 
instruction  is  not  subject  to  such  a  construc- 
tion. 

After  a  careful  examination  of  the  whole 
record,  and  considering  all  the  instructions 
given  in  the  case,  it  is  our  duty  to  affirm  the 
Judgment,  as  the  errors  complained  of,  in  the 
instructions  for  defendant,  did  not  materially 
affect  the  merits  or  prejudice  the  appellant 
It  Is  so  ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


HARTFORD  FIRE  INS.  CO.  v.  CASEY  et  al. 
(No.  12264.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Jan.  29,  1917.) 

1.  Principal  and  Surety  <8=>161  —  Dis- 
charge or  Surety  by  Termination  of 

Agency. 

Where  the  agent  of  a  fire  insurance  com- 
pany got  behind  in  his  remittances  to  the  com- 
pany, and  they  finally  notified  him  that  his  au- 
thority to  accept  new  risks  was  suspended  un- 
til he  should  make  settlement,  and  for  a  few 
days  thereafter  be  wrote  no  new  policies,  but 
he  had  many  additional  duties  to  perform,  to 
collect  premiums,  to  make  proofs  of  loss,  to 
cancel  insurance  and  return  premiums,  etc.,  in 
the  insurance  company's  suit  on  the  agent's 
bond,  the  trial  court  was  justified  in  finding  that 
there  was  no  termination  of  the  agency  or  cre- 
ation of  a  new  contract  in  relation  thereto,  and 
that  the  surety  could  not  rightfully  claim  to 
be  discharged  on  that  account 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  f§  85,  439-441.) 

2.  Principal  and  Sukkty  «=>67— Discharge 
or  Surety— Termination  or  Agency. 

Where  a  fire  insurance  company  notified  its 
agent  not  to  write  new  insurance,  as  the  conr- 
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pany  was  looking  forward  to  being  compelled 
to  suspend  operations  in  the  state,  such  notifi- 
cation did  not  constitute  a  disruption  of  the 
agency  relationship  existing  between  the  com- 
pany and  its  agent,  and  did  not  release  the  bond 
of  such  agent  and  require  a  new  one. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  f|  116-120.] 

3.  Principal  and  Surety  «=>123(3)— Notice 
of  Principal's  Dishonesty — Release  of 
Surety. 

As  to  bonds  silent  on  the  subject  of  notice, 
failure  to  notify  the  surety  of  any  dishonest 

conduct  on  the  part-  of  his  principal  coining  to 
the  knowledge  of  the  obligee  will  release  the 
surety  as  to  all  losses  suffered  subsequently  to 
the  obligee's  obtaining  such  knowledge, 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Gent  Dig.  f  311.] 

4.  Principal  and  Subett  «=>123(1)— Notice 
of  Pbincipal'b  Lack  of  Diligence — Re- 
lease of  Surety. 

The  obligee's  knowledge  of  mere  negligent 
inattention  to  business,  failure  to  attend  to  it 
promptly,  a  want  of  diligence  or  something  of 
that  kind,  not  amounting  to  a  lack  of  integrity 
on  the  part  of  a  bonded  agent,  will  not  require 
notice  thereof  to  be  given  the  surety  by  the 
obligee,  unless  the  surety,  by  inquiry,  creates 
snch  obligation. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  §§  804-309.) 

5.  Principal  and  Surety  «=>123(1)  —  Dis- 
charge of  Surety— Failure  to  Notify  of 
Dishonesty. 

Where  the  bond  of  a  fire  insurance  com- 
pany's agent  contained  a  specific  agreement  that 
the  sureties  waived  notice  of  any  default  the 
agent  might  mnke  at  any  time,  and  that  failure 
to  give  notice  should  not  in  any  manner  af- 
fect their  obligations,  the  insurance  company's 
failure  to  notify  a  surety  that  the  agent  bad 
converted  balances  due  to  his  own  use,  and  was 
therefore  dishonest  to  the  extent  of  using  mon- 
ey not  his  own,  though  he  afterwards  paid  up, 
was  not  ground  for  the  surety's  release,  the 
surety  having  made  no  inquiry  and  the  insurance 
company  having  been  guilty  of  no  concealment, 
though  the  waiver  clause  of  the  bond  did  not 
authorize  the  insurance  company  to  sit  back 
and  invite  an  agent,  known  to  be  a  thief,  and 
known  to  be  stealing,  to  continue  and  steal 
more  with  the  idea  that  no  matter  if  he  did  so 
his  surety  wonld  make  good  the  loss. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  ft  304-309.] 

6.  Principal  and  Surety  «=»98— Discharge 
of  Surety— Alteration  of  Agent's  Con- 
tract. 

Where  the  bond  of  a  fire  insurance  compa- 
ny's spent  was  conditioned  in  part  that  the 
agent  should  observe  and  fulfill  the  instructions 
and  directions,  general  and  special,  which  might 
be  given  him  from  time  to  time  by  the  com- 
pany, and  such  bond  did  not  mention  the  com- 
pensation the  agent  was  to  receive,  nor  the 
details  of  his  agreement  with  the  company,  that 
a  change  was  mnde  in  the  amount  of  postage  al- 
lowed the  agent  on  each  policy,  and  that  the 
time  for  remitting  premiums  was  reduced  was 
insufficient  to  release  the  surety  on  the  bond, 
the  matter  of  postage  not  being  part  of  con- 
tract which  the  surety  guaranteed,  and  the 
lessening  of  the  time  for  remitting  premiums  noi 
being  a  change  of  the  contracts  of  agency  or 
suretyship. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  f|  156-157.] 
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7.  Principal  and  Surety  «=»7S— Amount  of 
Liability  on  Surety  Bond— Stipulation 
for  Attorney's  Fee— Statute. 
Under  Rev.  St  1909,  f  1240,  providing  that 
Judgment  shall  be  rendered  for  tie  penalty  of 
a  penal  bond,  and  plaintiff  shall  have  execution 
for  the  damages  assessed,  where  the  full  amount 
of  a  surety  bond  was  $2,500,  and  it  contained  a 
stipulation  for  payment  of  an  attorney's  fee,  if 
suit  were  brought,  judgment  for  the  full  amount 
of  the  bond,  and  for  a  $250  attorney's  fee,  was 
erroneous  by  the  amount  of  the  fee.  since  the 
agreement  that  an  attorney's  fee  might  be  re- 
covered meant  that  it  might  be  recovered  as 
part  of  the  damages,  within  the  amount  for 
which  the  surety  bad  agreed  to  be  bound ;  and 
if  the  damages  assessed  exceeded  the  penalty  of 
the  bond,  plaintiff  could  not  recover  the  ex- 
cess from  the  surety,  there  being  no  judgment 
for  anything  except  the  penalty  of  the  bond,  and 
no  authority  for  any  execution  except  for  dam- 
ages within  the  penalty,  the  general  rule  al- 
ways having  been  that  plaintiff  cannot  recover 
more  than  the  penalty  of  the  bond. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  ft  114,  115,  455.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; KImbrough  Stone,  Judge. 

Suit  by  the  Hartford  Fire  Insurance  Com- 
pany, a  corporation,  against  Sam  L.  Casey, 
wherein  Casey's  surety,  William  A.  Nettleton, 
made  defense.  From  a  judgment  for  plain- 
tiff, the  surety  appeals.  Judgment  affirmed 
conditionally  upon  plaintiff's  entering  a  re- 
mittitur. 

Frank  F.  Brumback,  of  Kansas  City,  for 
appellant  W.  B.  Kelley,  of  Kansas  City,  for 
respondent. 

TRIMBLE,  J.  Plaintiff  insurance  com- 
pany sues  upon  a  bond  given  to  It  by  one  of 
its  agents  for  the  faithful  performance  of 
his  duties.  The  agent,  Sam  L.  Casey,  and 
principal  in  the  bond,  filed  no  answer  in  the 
case.  The  surety,  William  A.  Nettleton, 
made  defense.  A  jury  was  waived  and  the 
cause  was  tried  by  the  court  Judgment 
was  rendered  in  plaintiff's  favor  for  $2,500, 
the  full  amount  of  the  bond,  and  for  $250 
attorney's  fee,  aggregating  the  sum  of  $2,750. 
The  surety  has  appealed. 

Casey  was  appointed  agent  April  1,  1904, 
and  the  bond  was  executed  and  delivered  on 
that  date.  It  was  In  the  regular  form  of  a 
bond  in  the  sum  of  $2,500,  with  the  collateral 
condition  therein  that: 

"If  the  said  Sam  L.  Casey  shall  in  all  respects 
faithfully  and  well  perform  his  duties  as  such 
agent  and  observe  and  fulfill  the  instructions 
and  directions,  general  and  special,  which  may 
from  time  to  time  be  given  to  him  by  said  com- 
pany and  its  authorized  officers  and  agents,  and 
duly  and  punctually  account  for,  pay  over  and 
properly  apply  all  premium  moneys  due  and 

Sayable  upon  and  by  the  terms  of  policies  issued 
y  the  said  agent  whether  at  that  time  collect- 
ed by  the  saw  agent  or  not,  and  all  other  sums 
of  money  which  may  come  to  him  as  sucB  agent, 
or  for  and  on  account  of  said  company,  and 
duly  and  properly  account  for  and  apply  all 
goods,  chattels,  or  other  property  which  may 
come  into  his  possession  or  under  his  control 
as  such  agent,  or  for  said  company,  and,  upon 
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the  termination  of  his  agency,  from  whatever 
cause,  immediately  account  for  and  pay  over 
unto  said  company  all  moneys  in  his  hands  as 
such  agent,  or  that  may  then  be  due  from  him 
to  said  company,  and  deliver  up  to  said  com- 
pany or  such  person  or  persons  as  ft  may  desig- 
nate all  supplies,  blanks,  accounts,  memoranda, 
records  of  business  done  for  or  upon  account 
of  said  company,  and  other  property,  things  and 
effects  of  said  company,  then  this  obligation  to 
be  void  and  of  no  effect,  but  otherwise  to  re- 
main in  full  force  and  effect." 

The  Instrument  then  closed  with  the  fol- 
lowing paragraph  appearing  Just  above  the 
signatures: 

"It  is  further  covenanted  and  agreed  by  said 
above  bounden  parties  that  if  suit  be  brought 
to  enforce  any  of  the  obligations  of  this  bond, 
the  said  company,  shall,  in  case  of  recovery,  be 
allowed  a  reasonable  attorney's  fee,  and  all 
costs,  expenses  and  cash  outlays  arising,  to  be 
paid  in  addition  to  the  amount  otherwise  recov- 
ered ;  and  the  said  sureties  waive  notice  of  any 
default  the  said  above  bounden  principal  may  at 
any  time  make,  and  hereby  agree  that  failure 
to  give  such  notice  shall  not,  in  any  manner, 
affect  their  obligations  under  this  bond." 

No  question  Is  made  over  the  authority  of 
the  plaintiff  to  take  the  bond,  nor  of  Its  due 
execution.  It  Is  conceded  that  on  August  9, 
1913,  the  agent  Casey  was  Indebted  to  plain- 
tiff in  the  sum  of  $2,711.03  for  premiums 
collected  by  him  on  policies  issued  during  the 
months  of  April,  May,  June,  July,  and  Au- 
gust, 1913;  and  that  on  said  date  demand 
was  made  of  said  agent  and  his  surety  for 
the  payment  of  said  amount,  and  that  pay- 
ment has  not  been  made.  Suit  was  brought 
February  14,  1914. 

The  defense  of  said  surety  was  made  upon 
what  may  be  divided  into  three  grounds:  (1) 
That  on  December  20, 1912,  the  plaintiff  ter- 
minated the  agency  and  suspended  the  author- 
ity of  said  agent  to  issue  policies  until  he 
should  pay  all  premiums  due  the  company 
and  collected  by  him  up  to  November  1,  1912; 
that  afterwards,  upon  the  payment  of  all 
sums  due  from  him  up  to  November  1st,  the 
company  reinstated  him  as  agent;  that  the 
surety  knew  nothing  of  this,  and  the  sus- 
pension and  subsequent  reinstatement  was, 
as  to  such  surety,  a  cancellation  of  the  old 
contract  of  agency  and  the  making  of  a  new 
contract,  for  the  performance  of  which  he 
was  not  liable.  (2)  That  said  agent,  prior  to 
December  20,  1912,  bad  misappropriated  and 
converted  to  his  own  use  the  premiums  he 
had  collected  and  then  owed,  and  that  plain- 
tin*,  with  knowledge  of  said  agent's  dishonest 
conduct,  neither  notified  the  surety  nor  dis- 
charged the  agent,  but  continued  to  allow 
him  to  act  in  that  capacity,  whereby  the  sure- 
ty was  released  and  discharged  from  liability 
for  all  losses  arising  from  the  subsequent 
defaults  of  such  agent  (3)  That  during  the 
continuance  of  said  agency  the  plaintiff,  with- 
out notice  to  the  surety,  changed  the  postage 
allowable  to  the  agent  from  15  cents  per  pol- 
icy to  5  cents,  and  required  the  agent  to  re- 
mit premiums  in  46  days  after  the  issuance  of 
the  policy  instead  of  75  days,  and  that  by 
reason  of  such  changes  In  the  contract  of 


agency  without  notice  to  the  surety,  the  latter 
was  released. 

With  reference  to  the  first  ground  above 
mentioned,  the  evidence  discloses  no  dis- 
charge and  reinstatement  of  said  agent  where- 
by a  new  contract  of  agency  was  created. 
It  seems  that  the  agent  did  get  behind  in  his 
remittances  to  the  company,  and  that  a  large 
amount  of  correspondence  passed  between 
them  in  relation  thereto,  the  agent  sending 
in  small  amounts  from  time  to  time  and  asking 
for  time  as  to  the  balance  due  and  giving 
various  reasons  for  not  sending  same  in  at 
the  time  promised ;  and  that  finally  the  com- 
pany notified  him  that  his  authority  to  ac- 
cept new  risks  was  suspended  until  he  should 
make  settlement,  and  for  a  period  of  4  days, 
according  to  plaintiff,  and  15  days,  according 
to  the  agent,  he  wrote  no  new  policies.  But 
he  had  many  other  duties  to  perform  in  addi- 
tion to  writing  policies,  namely,  collect  premi- 
ums, make  proofs  of  loss,  cancel  Insurance 
and  return  premiums,  report  losses,  adjust 
some  of  them,  pay  some  of  them,  and  corre- 
spond generally  with  the  company  in  regard 
to  the  business.  All  these  duties  the  agent 
continued  to  perform  without  interruption 
during  the  few  days  he  did  not  write  new  in- 
surance. He  continued  in  charge  of  the  office 
and  of  the  plaintiff's  business,  and  the  corre- 
spondence shows  that  he  was  still  agent  dur- 
ing that  time.  He  paid  up  the  amount  due 
and  resumed  writing  new  risks  and  collect- 
ing new  premiums.  His  compensation  was 
not  a  fixed  salary,  but  was  a  commission  of 
15,  20,  and  25  per  cent  according  to  the  char- 
acter of  the  work  done,  and  there  was  no 
change  in  said  compensation  from  the  time 
the  bond  was  given  in  1904  to  the  date  of  the 
ending  of  said  agency  in  August,  1913. 

[1,1]  Under  the  evidence,  the  trial  court 
sitting  as  a  Jury  was  clearly  Justified  in  find- 
ing that  there  was  no  termination  of  the 
agency  or  creation  of  a  new  contract  in  rela- 
tion thereto,  and  that  the  surety  could  not 
rightfully  claim  to  be  discharged  on  that  ac- 
count In  April,  1913,  the  plaintiff,  along 
with  other  insurance  companies,  having  got- 
ten at  outs  with  the  General  Assembly  over 
the  passage  of  the  Orr  law,  notified  all  its 
agents,  Including  Casey,  not  to  write  new  In- 
surance until  the  matter  was  adjusted,  as  the 
company  was  looking  forward  to  being  com- 
pelled to  suspend  operations  In  Missouri. 
This  was  not  mentioned  in  the  pleadings  as 
a  termination  of  the  contract  of  agency,  but 
even  If  it  had  been,  we  do  not  think  it  would 
constitute  any  disruption  of  the  agency  re- 
lationship existing  between  plaintiff  and  Cas- 
ey. Certainly  the  parties  never  contemplated 
that  such  was  the  result  Nor  did  such  no- 
tification have  the  effect  of  releasing  all  agen- 
cy bonds  and  the  requiring  of  new  ones. 
This  last  notice  was  no  more  a  termination  of 
the  agency  and  the  creation  of  a  new  con- 
tract in  regard  thereto  than  was  the  former 
notice. 
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[8]  As  to  the  second  ground  upon  which 
release  is  claimed,  namely  that  the  company 
did  not  notify  the  surety  of  the  agent's  falling 
behind  in  remitting  his  premiums,  the  gener- 
al rule  Is  well  settled,  as  to  bonds  which  are 
silent  on  the  subject  of  notice,  that  failure 
to  notify  the  surety  of  any  dishonest  con- 
duct on  the  part  of  the  principal  coming  to 
the  knowledge  of  the  obligee  will  release  the 
surety 'as  to  all  losses  suffered  subsequent 
to  the  obtaining  of  such  knowledge.  Phillips 
t.  Foxall,  T  I*  R.  Q.  B.  666;  Charlotte,  etc., 
R.  Co.  t.  Gow,  69  Ga.  686,  27  Am.  Rep.  403; 
Rapp  v.  Phoenix  Ins.  Co.,  113  111.  890,  65  Am. 
Rep.  427;  Connecticut  Mut  life  Ins.  Co.  v. 
Scott,  81  Ky.  640;  Farmers'  Bank  of  Deep- 
water  r.  Ogden,  192  Ma  App.  243,  182  S.  W. 
501,  188  S.  W.  201. 

[4]  And  it  is  also  the  rule  that  knowledge 
of  mere  negligent  inattention  to  business, 
failure  to  attend  to  same  promptly,  a  want  of 
diligence  or  something  of  that  kind,  not 
amounting  to  a  lack  of  Integrity,  on  the  part 
of  the  bonded  agent,  will  not  require  notice 
thereof  to  be  given  the  surety  by  the  obligee, 
unless  Indeed  the  surety  by  inquiry  creates 
such  obligation.  Home  Ins.  Co.  v.  Holway, 
66  Iowa,  671,  8  N.  W.  457,  39  Am.  Rep.  179; 
Elliott  v.  Quails,  149  Mo.  App.  482,  130  S.  W. 
474;  Wilkerson  v.  Crescent  Insurance  Co.,  64 
Ark.  80,  40  S.  W.  466,  62  Am.  St.  Rep.  152; 
Watertown  Fire  Ins.  Co.  v.  Simmons,  131 
Mass.  85,  41  Am.  Rep.  196 ;  Lake  v.  Thomas, 
84  Md.  608,  86  Atl.  437;  Harris  v.  Newell,  42 
Wis.  687.  So  far  as  concerns  the  evidence 
offered  by  plaintiff  and  the  correspondence 
between  the  company  and  the  agent  with 
reference  to  the  balances  due  from  the  latter, 
there  does  not  appear  to  be  anything  dis- 
closing dishonesty  on  the  part  of  the  agent  at 
the  time  he  got  behind  in  the  latter  part  of 
1912,  any  more  than  that  the  fact  he  had  not 
remitted  and  was  not  able  to  do  so  would 
tend  to  indicate  that,  technically,  he  might  be 
guilty  of  embezzlement;  but  he  paid  up  these 
amounts,  thereby  disclosing  that  he  was  not 
intentionally  seeking  to  get  away  with  plain- 
tiff's property,  but  was  honestly  paying  what 
was  due  from  him. 

[i]  However,  conceding  that  plaintiff  had 
knowledge  that  the  agent  had  converted  the 
balances  due  to  his  own  use,  and  was  therefore 
dishonest  to  the  extent  of  using  money  not 
his  own  although  he  afterwards  paid  up, 
still  we  do  not  think  plaintiff's  failure  to 
notify  the  surety  was  ground  for  the  tatter's 
release  under  the  circumstances  herein  and 
the  express  agreements  of  this  particular 
bond.  As  stated  before,  the  bond  contained 
a  specified  agreement  to  the  effect  that: 

"The  said  sureties  waive  notice  of  any  de- 
fault the  said  above  bounden  principal  may  at 
anv  time  make,  and  hereby  agree  that  failure 
to  give  such  notice  shall  not  in  any  manner  af- 
fect their  obligations  under  this  bond." 

This  was  an  express  agreement  on  the  part 
of  the  surety  obviating  the  necessity  of  notice. 
He  made  no  inquiry  at  any  time  to  Inform 


himself  as  to  the  way  in  which  the  agent  was 
carrying  on  the  business ;  nor  was  the  plain- 
tiff guilty  of  any  concealment  of  the  agent's 
conduct.  We  may  grant  defendant's  conten- 
tion that  this  waiver  clause  would  not  author- 
ize plaintiff  to  Intentionally  sit  back  and  in- 
vite an  agent,  known  to  be  a  thief  and  known 
to  be  stealing,  to  continue  on  and  steal  more, 
with  the  idea  on  plaintiff's  part  that  no  mat- 
ter If  he  did  continue  to  steal,  his  surety 
would  make  good  the  loss.  Such  conduct  on 
plaintiff's  part  would  be  tantamount  to 
fraudulent  collusion  with  the  agent  whereby 
plaintiff  would  consent  to  the  stealing  with 
the  expectation  of  being  reimbursed  therefor 
by  the  agent's  surety.  The  evidence  does  not 
afford  room  for  that  view  of  the  case,  nor  did 
the  instructions  asked  by  defendant,  and 
which  were  refused  by  the  court,  cover  that 
extreme  situation. 

[(]  The  third  ground  relied  on,  to  wit,  that 
a  change  was  made  in  the  amount  of  postage 
allowed  and  in  the  time  of  remitting  of  premi- 
ums, is  insufllclent  to  release  defendant  The 
agent  was  not  on  a  fixed  salary.  His  compen- 
sation was  the  commissions  above  mentioned. 
No  change  was  made  in  them.  The  matter  of 
postage  was  not  a  part  of  the  contract  of 
agency  which  the  surety  agreed  to  guarantee. 
It  seems  that  it  had  been  a  custom  for  agents 
to  take  credit  for  postage  at  the  rate  of  15 
cents  a  policy  written,  and  that,  although  this 
exceeded  the  postage  used,  the  company  al- 
lowed It  to  be  done,  until  by  agreement  of  all 
insurance  companies  the  matter  of  postage 
was  regulated  and  reduced  to  6  cents  a  policy, 
and  this  more  than  covered  the  postage  used. 
The  lessening  of  the  time  the  agent  should 
allow  his  customers  to  pay  their  premiums 
was  not  a  change  of  the  contract  of  agency 
or  of  defendant's  contract  of  suretyship.  It 
did  not  Increase  defendant's  risk.  One  of 
the  conditions  of  the  bond  was  that  the  agent 
should  "observe  and  fulfill  the  Instructions 
and  directions,  general  and  special,  which 
may  from  time  to  time  be  given  to  him  by 
said  company  and  its  authorized  officers  and 
agents."  And  the  change  of  time  of  remit* 
tance  was  merely  a  change  In  one  of  the 
general  rules  of  the  company,  and  comes 
within  the  above-quoted  provision.  The  bond 
makes  no  mention  of  the  compensation  the 
agent  is  to  receive  nor  as  to  the  details  of 
the  agreement  between  the  agent  and  the 
company.  If  the  surety  had  thought  any  of 
the  details  thereof  was  an  essential  ingre- 
dient of  the  contract  of  surety,  then  it  would 
seem  that  a  stipulation  should  have  been 
expressly  Inserted  in  the  bond  that  they 
would  be  liable  only  so  long  as  such  details 
remained  the  same.  Frank  v.  Edwards,  8 
Exch.  214.  The  matters  changed  were  not 
such  as  were  essential  Ingredients  In  the 
contract  of  surety,  and  therefore  what  was 
done  with  respect  to  them  did  not  have  the 
effect  of  releasing  the  surety.  Amicable,  etc., 
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Ins.  Go.  t.  Sedgwick,  110  Mass.  163 ;  Harper 
v.  National  Life  Ins.  Co.,  66  Fed.  281,  5  C.  0. 
A.  505;  Taylor  v.  Standard  Life  Ins.  Co., 
47  Neb.  673,  66  N.  W.  647  ;  32  Cyc.  182. 

[7]  As  stated,  the  full  amount  of  the  bond 
was  $2,500.  The  damages  exceed  that 
amount,  and  the  court  rendered  Judgment 
for  the  face  of  the  bond.  But  the  court  also 
rendered  Judgment  for  $250  attorney  fee  In 
addition  to  the  full  amount  of  the  bond.  We 
think  this  was  erroneous.  It  Is  true  the 
bond  contains  a  stipulation  for  the  payment 
of  an  attorney's  fee,  expenses  and  cash  out- 
lay, if  suit  be  brought  on  the  bond.  But  this 
stipulation  has  reference  to  the  damages  that 
may  be  recoverable  upon  a  violation  of  the 
bond,  and  Is  not  a  part  of  the  penalty  of  the 
bond.  In  other  words,  the  agreement  that 
an  attorney's  fee  may  be  recovered  means 
that  It  may  be  recovered  as  a  part  of  the 
damages  within  the  amount  for  which  the 
surety  has  agreed  to  be  bound.  The  suit  is 
on  the  bond,  and  the  surety  has  agreed  to  be 
bound  to  the  extent  of  $2,500  if  the  obligee's 
damages  shall  be  that  much,  but  that  is  the 
extent  to  which  he  has  agreed  to  be  bound. 
He  is  not  required  to  pay  more  than  the 
damages  actually  sustained,  although  they 
exceed  the  amount  of  the  bond.  Section 
1240,  K.  S.  Mo.  1909,  provides  that  judgment 
shall  be  rendered  for  the  penalty  of  the  bond, 
and  plaintiff  shall  have  execution  for  the 
damages  assessed.  Of  course,  if  the  damages 
assessed  exceed  the  penalty  of  the  bond  the 
plaintiff  cannot  recover  such  excess  from 
the  surety,  since  there  is  no  judgment  for 
anything  except  the  penalty  of  the  bond  and 
no  authority  for  any  execution  except  for 
the  damages  within  the  penalty.  The  gener- 
al rule  has  always  been  that  plaintiff  cannot 
recover  more  than  the  penalty  of  the  bond. 
Farrar  v.  Christy's  Adm'r,  24  Mo.  474;  State 
ex  reL  v.  Woodward,  8  Mo.  353;  State  ex  ret 
v.  Sandusky,  46  Mo.  381;  Board  of  Educa- 
tion v.  National  Surety  Co.,  183  Mo.  166,  184, 
82  S.  W.  70;  Showles  v.  Freeman,  81  Mo. 
540.  An  attorney's  fee  is  a  part  of  the  loss 
sustained  by  an  obligee  when  compelled  to 
sue  on  a  bond.  In  other  words,  It  partakes 
of  the  nature  of  the  damages  sustained,  and 
the  agreement  to  pay  same  makes  It  a  part 
of  such  damages.  But  the  bond  does  not 
provide  for  protection  against  damages  be- 
yond the  amount  of  the  penalty.  As  to  such 
damages  in  excess  of  the  penalty,  the  obligee 
must  stand  the  loss  himself  or  at  least  look 
elsewhere  than  to  the  surety.  Consequently 
when  the  attorney's  fee,  made  a  part  of  the 
damages  by  a  clause  to  that  effect  In  the 
bond,  forms  a  part  of  the  excess  above  the 
face  of  the  bond,  then  the  obligee  must  stand 
the  loss  of  that  too,  at  least  so  far  as  the 
surety  Is  concerned.  The  judgment  in  this 
respect  can  be  remedied  by  remittitur. 

If,  therefore,  the  plaintiff  will,  within  ten 
days  from  the  date  of  the  announcement  of 


this  opinion,  enter  a  remittitur  of  said  $250, 
with  all  interest  thereon  from  date  of  judg- 
ment, the  judgment  will  be  affirmed.  Other- 
wise It  will  be  reversed  and  remanded.  All 

concur. 


WEGMAN  v.  JOSEPH.    (No.  14572.) 

(St  Louis  Oourt  of  Appeals.  Missouri. 
Submitted  on  Briefs  Jan.  4.  191T. 
Opinion  filed  Feb.  6,  1917.) 

1.  Pabtnebshxp  ®=>218(3) — Partnership  bt 
Estoppel — Suttcciency  or  Evidence. 

Tn  an  action  against  claimed  partners  for 
salary  by  a  motion  picture  operator,  evidence 
on  the  question  whether  defendants  had  held 
themselves  out  as  partners  held  insufficient  tn 
take  the  case  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  f  427.] 

2.  Partnership  <8=>64  —  Existence;  —  Evi- 
dence. 

In  an  action  for  salary  by  the  employe  of 
a  claimed  partnership,  where  a  conversation 
between  one  defendant  and  a  third  person,  in 
which  the  defendant  referred  to  the  other  de- 
fendant as  a  partner,  was  not  brought  home  tn 
such  other  defendant,  snch  conversation  did 
not  tend  to  show  the  existence  of  a  partner- 
ship. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  ff  77,  79.] 

Appeal  from  St  Louis  Circuit  Court;  Wil- 
son A.  Taylor,  Judge. 
"Not  to  be  officially  published.'' 
Action  by  H.  P.  Wegman  against  B.  Z. 
Zlegler  and  William  L  Joseph.  From  a  judg- 
ment against  both  defendants  in  justice's 
court,  defendant  Joseph  appealed  to  the  cir- 
cuit court,  where  judgment  was  rendered 
for  plaintiff  against  Joseph  and  one  Robert 
E.  Murphy  as  surety  on  the  appeal  bond, 
and  Joseph  appeals.  Judgment  reversed. 

Frank  Coffman  and  Roscoe  Anderson,  both 
of  St  Louis,  for  appellant  John  W.  Calhoun 
and  M.  R.  Conkling,  both  of  St  Louis,  for  re- 
spondent . 

REYNOLDS,  P.  J.  This  action  was  com- 
menced before  a  justice  of  the  peace  by  the 
plaintiff  against  one  E.  Z.  Zlegler  and  appel- 
lant William  L  Joseph.  The  statement  or 
petition  filed  in  the  Justice's  court  avers  that 
Zlegler  and  appellant  are  co-partners  In  the 
theatrical  business  in  the  city  of  St  Louis, 
under  the  firm  name  and  style  of  Zlegler 
Theater ;  that  at  the  special  Instance  and  re- 
quest of  both  defendants,  plaintiff  performed 
work  and  labor  in  the  capacity  of  a  moving 
picture  operator  at  Zleglert  Theater,  for 
which  work  and  labor  defendants  agreed  to 
pay  him  at  the  rate  of  $20  a  week.  .Averring 
that  he  had  worked  between  dates  named  and 
for  the  space  of  three  weeks  and  two  days, 
plaintiff  avers  that  there  are  $65  Justly  due 
him,  for  which  he  demands  Judgment  togeth- 
er with  interest  and  costs. 

The  defendant  Joseph  filed  an  affidavit  to 
the  effect  that  he  was  at  no  time  and  Is  not 
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now  a  partner  of  Zlegler  and  was  not  at  any 
time  and  is  not  now  connected  in  any  way 
as  a  co-partner  with  the  Zlegler  Theater,  as 
alleged  in  the  petition  but  was  connected 
only  as  an  employe  and  creditor. 

Judgment  went  against  both  defendants 
in  the  court  of  the  justice  of  the  peace  and 
from  this  the  defendant  Joseph  alone  appeal- 
ed to  the  circuit  court,  where,  on  a  trial  be- 
fore the  court  and  a  Jury,  a  verdict  was 
found  in  favor  of  plaintiff  and  against  de- 
fendant Joseph,  and  his  damages  assessed 
at  165.  Judgment  followed  against  Joseph 
and  one  Robert  E.  Murphy,  his  surety  on  the 
appeal  bond.  From  this  the  defendant  Jo- 
seph has  duly  appealed  to  our  court 

Among  the  errors  assigned  are  the  failure 
of  the  court  to  sustain  the  demurrers  to  the 
evidence  interposed  by  defendant,  and  the 
error  of  the  court  in  giving  three  of  the  in- 
structions at  the  instance  of  plaintiff,  this 
latter  on  the  ground  that  there  was  no  evi- 
dence in  the  record  to  support  them. 

The  admission  in  evidence  of  the  testimony 
of  a  witness  as  to  a  conversation  she  had 
heard  between  Zlegler  and  another  lady,  to 
the  effect  that  Joseph  owned  the  show,  is 
also  assigned  as  error,  on  the  ground  that 
there  was  no  testimony  in  the  record  to  show 
that  the  respondent  ever  knew  of  such  con- 
versation and  the  refusal  of  the  court  to 
strike  out  from  the  record  this  testimony  is 
urged  as  error. 

[1]  We  do  not  think  that  there  was  suf- 
ficient evidence  in  the  case  to  take  it  to  the 
jury  on  the  question  as  to  whether  the  de- 
fendants had  held  themselves  out  as  partners. 
All  that  is  claimed  to  establish  this  is,  that 
plaintiff,  an  operator  in  air-domes,  went  to 
the  place  at  which  he  saw  one  being  con- 
structed and  applied  for  work  to  Zlegler, 
whom  he  saw  there  in  company  with  defend- 
ant. He  was  told  to  call  on  them,  or  one  of 
them  that  evening,  which  he  did,  and  de- 
fendant said  to  him,  "We  have  decided  to  put 
you  to  work."  Nothing  was  said  by  anyone 
as  to  who  the  "we"  were.  Plaintiff  then  went 
to  work  and  worked  at  and  about  the  con- 
struction and  operation  of  the  air-dome.  He 
also  testified,  as  did  other  witnesses,  that 
both  Joseph  and  Zlegler  worked  about  there 
and  when  the  air-dome  opened  for  business, 
Joseph  acted  as  ticket  seller,  but  Zlegler  was 
the  one  who  paid  plaintiff  what  he  did  re- 
ceive. This  docs  not  even  tend  to  prove  a 
holding  out  as  partners  by  defendants  at  the 
time  of  the  employment,  nor  afterwards,  even 
if  that  would  be  material. 

[2]  There  was  another  feature  of  the  case, 
as  presented  by  defendant  Joseph's  affidavit: 
That  was  the  fact  of  partnership  Plain- 
tiff undertook  to  meet  this  by  the  testimony 
of  a  witness  as  to  a  conversation  she  had 
heard  between  Zlegler  and  another  lady,  in 
which  Zlegler  had  referred  to  Joseph  as  a 
partner,  and  by  acts  of  the  two  defendants. 


The  conversation  referred  to  was  not  brought 
home  to  defendant  Joseph  and  the  acts  relied 
upon  do  not  even  tend  to  prove  a  partnership 
in  fact 

Our  conclusion  is  that  the  verdict  of  the 
Jury  is  not  sustained  by  any  substantial  tes- 
timony. The  Judgment  of  the  circuit  court 
is  reversed. 

ALLEN  and  BECKER,  JJ.,  concur. 


HOLDING  v.  KESSINGER.    (No.  1889.) 

(Springfield  Court  of  Appeals.  Missouri. 
Feb.  7,  1917.) 

MA8TEB   AWD   SbTBVANT  <*=>63— CONTRACT  OF 

Employment — Liability  or  Master. 
Where  defendant  contracted  to  employ 
plaintiff  at  his  mill,  and  to  pay  him  $200  if  the 
mill  was  sold  before  expiration  of  the  contract 
of  employment  but  plaintiff  voluntarily  quit 
work  before  the  mQl  was  gold,  defendant  was 
not  liable  to  pay  him  the  $200. 

Appeal  from  Circuit  Court,  Lawrence 
County;  Carr  McNatt,  Judge. 

Action  by  W.  M.  Holding  against  W.  K. 
Kessinger.  From  a  Judgment  for  defendant 
plaintiff  appeals.  Judgment  affirmed. 

Action  upon  a  contract,  begun  before  a 
justice  of  the  peace.  The  appellant  filed  the 
following  statement: 

"Mr.  W.  H.  Kessinger,  in  account  with  W.  M. 
Holding,  Dr. 

"To  amount  due  on  contract  of  .February, 
1915,  which  provides  for  the  payment  to  said 
Holding  of  the  sum  of  $200  in  case  of  sale  of 
the  mill  site  described  in  said  contract  ia  made 
and  said  sale  having  been  made  before  the  ex- 
piration of  said  contract  and  by  the  terms  there- 
of entitling  said  Holding  to  said  sum  $200.00." 

The  contract  on  which  this  action  is  based 
is  as  follows: 

"Contract  between  W.  H.  Kessinger,  parry  of 
the  first  part,  and  W.  M.  Holding,  party  of  the 
second  part: 

"Party  of  the  first  part  agrees  to  furnish  a 
gristmill  located  at  Jenkins,  Mo.,  and  mill  known 
as  the  Jenkins  mill.  Party  of  the  first  part 
further  agrees  to  furnish  all  money  for  running 
expenses  of  mill  and  to  keep  up  all  repairs  ex- 
cept belting  cloth,  bolt  babbit  etc.  Party  of  the 
first  part  further  agrees  to  furnish  party  of  the 
second  part  a  residence  to  live  in  located  in 
Jenkins  City,  Mo.,  free  of  rent;  said  residence 
property  to  be  improved  by  building  a  smoke 
house  and  a  cistern  on  said  property  by  party 
of  first  part  It  is  further  agreed  by  both  the 
party  of  the  first  part  and  the  party  of  the 
second  part  that  there  shall  be  a  drawing  fund 
from  the  business  of  $40  per  month  by  each 
party  for  living  expenses,  and  it  is  farther 
agreed  that  the  remaining  profits  of  the  said 
milling  business  shall  be  divided  into  three  parts, 
party  of  the  first  part  to  receive  two  parts,  and 
party  of  the  second  part  to  receive  one  part 
This  agreement  stands  in  full  force  and  effect  up 
to  July  1.  1916. 

"It  Is  further  agreed  that  In  the  event  that 
party  of  the  first  part  shall  sell  or  dispose  of 
said  mill  he  is  to  pay  the  party  of  the  said  sec- 
ond part  the  sum  of  $200  cash,  provided  the  sale 
be  made  before  the  expiration  of  this  contract" 

This  was  signed  by  both  parties. 


»For  other  casts  Me  same  topic  and  KEY-NUMUEK  la  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


1078 


191  SOUTHWESTERN  REPORTER 


(Mo. 


When  the  case  reached  the  circuit  court 
on  appeal  from  the  justice  court,  the  defend 
ant  filed  an  answer  alleging  that  the  contract 
sued  on  was  unilateral  and  void,  and  also 
void  because  of  the  statute  of  frauds.  The 
evidence  disclosed  that  defendant  owned  a 
mill  at  Jenkins,  Mo.,  and  the  contract  above 
set  out  was  executed  at  a  time  when  plain- 
tiff went  to  work  for  defendant  in  said  mill. 
Plaintiff  remained  in  defendant's  employ 
until  In  September,  1915,  when  he  contends 
he  was  discharged.  Defendant  contends  that 
plaintiff  left  his  employ  voluntarily. 

On  the  21st  of  September,  1915.  after 
plaintiff  had  ceased  working  for  defendant, 
defendant  sold  the  mill  and  this  suit  is  to 
recover  $200  provided  by  the  contract  to  be 
paid  plaintiff  If  the  mill  should  be  sold  dur- 
ing the  life  of  the  contract  A  trial  In  the 
circuit  court  resulted  In  a  verdict  in  favor 
of  defendant,  and  plaintiff  appealed. 

H.  H.  Bloss,  of  Aurora,  for  appellant  L. 
E.  Scott  and  J.  A  Potter,  both  of  Aurora, 
for  respondent 

COX,  P.  J.  Respondent  Insists  that  the 
contract  sued  on  Is  void  for  want  of  mutu- 
ality, and,  as  we  view  the  case,  a  disposition 
of  that  question  will  determine  the  rights 
of  the  parties. 

It  will  be  observed  that  the  contract  was 
entered  Into  In  February,  1915,  as  stated  in 
the  complaint  filed  by  the  plaintiff,  and  by 
Its  terms  was  to  remain  in  force  until  July 
1,  1916.  It  was  therefore  not  to  be  perform- 
ed within  one  year,  and  hence  to  be  valid 
must  be  in  writing.  Statute  1909,  5  2783. 
The  question  then  arises  was  the  writing 
on  which  this  action  is  based  such  a  memo- 
randum or  writing  as  the  statute  requires. 
We  think  not  It  is  well  settled  in  this 
state,  as  in  most  other  jurisdictions,  that  a 
contract  in  writing  to  comply  with  the  re- 
quirements  of  the  statute  must  be  complete 
In  Itself,  and  must  set  out  the  obligations 
assumed  by  the  contracting  parties  with 
sufficient  clearness  that  they  may  be  deter- 
mined from  the  contract  construed  as  all 
contracts  are  in  the  light  of  circumstances 
surrounding  its  execution.  Biest  v.  Versteeg 
Shoe  Co.,  97  Mo.  App.  187,  148  to  157,  70  S. 
W.  1081 ;  Kelly  v.  Thuey,  143  Mo.  422,  433, 
45  S.  W.  300;  Hudson  v.  Browning,  264  Mo. 
58,  174  S.  W.  393.  Many  other  cases  might 
be  cited,  but  we  deem  these  sufficient 

Measured  by  this  rule,  the  contract  relied 
on  in  this  case  is  not  sufficient.  It  nowhere 
makes  any  provision  binding  plaintiff  to  do 
anything.  The  obligations  resting  on  re- 
spondent are  set  out  but  what  appellant  is 
to  do  In  return  therefor  Is  not  stated,  and 
for  that  reason  It  is  incomplete,  and,  since 
it  cannot  be  pieced  out  by  parol,  it  cannot 
stand. 


This  makes  it  unnecessary  to  notice  the 
other  alleged  errors. 

STURGIS  and  FARRINGTON,  JJ„  con- 
cur In  affirming  the  judgment  of  the  trial 
court  on  the  ground  that  there  was  evidence 
that  the  plaintiff  abandoned  the  contract  and 
quit  work  before  the  mill  was  sold,  the  Jury, 
on  proper  Instructions,  finding  this  to  be  a 
fact  that  the  suit  Is  based  on  the  contract, 
and  not  on  a  wrongful  discharge,  and  that 
It  was  therefore  not  error  to  exclude  the 
evidence  palintiff  claims  should  have  been 
admitted. 

The  judgment  is  for  the  right  party,  and 
is  therefore  affirmed. 


STATE  ex  reL  DOUGLAS  v.  TUNE  et  aL 
(No.  15562.) 

(St  Louis  Court  of  Appeals.    Missouri.  Ar- 
gued and  Submitted  Jan.  26,  1917.  Opinion 
Filed  Feb.  6,  1917.) 

1.  Courts  oj=»207(4)— Court  of  Appeals— Ju- 
risdiction— Mandaitus— Poweb  to  Issue. 

The  St  Louis  Court  of  Appeals  has  no  ju- 
risdiction to  issue  a  writ  of  mandamus  in  a  case 
in  which  it  has  no  appellate  jurisdiction,  or 
where  return  raises  a  constitutional  question. 

2.  Courts  «J=> 207(4)  —  Amount  in  Contbo- 
vxrsy — Allegations  in  Pleadings. 

In  a  proceeding  for  a  writ  of  mandamus,  the 
amount  stated  in  the  petition  as  the  amount 
sued  for  is  prima  fade  the  amount  involved. 

"Not  to  be  officially  published." 

Original  proceeding  In  mandamus  by  the 
State,  on  relation  of  Samuel  J.  Douglas, 
against  Lewis  T.  Tune  and  others.  Writ  de- 
nied, and  case  transferred  to  Supreme  Court 

Douglas  W.  Robert,  of  St.  Louis,  for  relator. 
Charles  H.  Daues  and  Everett  Paul  Griffin, 
both  of  St  Louis,  for  respondents. 

REYNOLDS,  P.  J.  Relator  here  avers  that 
he  has  an  action  for  libel  pending  In  the  cir- 
cuit court  of  the  city  of  St  Louis  against  two 
individuals  named,  and  that -he  alleges  In  his 
petition  In  that  cause  that  a  letter  was  writ- 
ten by  the  defendants  In  his  action  to  the 
respondents,  as  members  of  the  Complaint 
Board  of  the  city  of  St.  Louis,  which  letter 
contains  charges  upon  which  the  action  for 
libel  Is  based;  that  it  is  necessary  In  his  ac- 
tion for  libel  to  accurately  set  forth  the  lan- 
guage used  in  the  letter,  which  be  cannot  do 
without  seeing  it  or  a  copy  of  it;  that  the 
taking  of  testimony  by  way  of  deposition  hav- 
ing been  referred  to  a  commissioner  to  take 
testimony,  he  bad  applied  to  that  commission- 
er for  a  subpoena  duces  tecum,  directed  to  re- 
spondents here,  as  members  of  the  Complaint 
Board,  for  the  production  of  the  letter,  which 
application  being  referred  by  the  commissioner 
to  the  court,  was  refused;  that  there  la  danger 
that  the  letter  may  be  lost  or  destroyed  be- 
tween the  present  time  and  the  trial  of  the 
cause  and  that  it  is  necessary  to  use  It  at 
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that  trial  In  support  of  relator's  cause  of  ac- 
tion, averring  that  It  contains  libelous  charges 
against  relator  as  a  city  employs. 

An  alternative  writ  being  Issued,  respond- 
ents made  return  to  it,  setting  up  that  they 
were  the  Complaint  Board  established  by 
virtue  of  the  provisions  of  section  2,  of  arti- 
cle 14,  of  the  Charter  of  the  City  of  St  Louis, 
and  setting  out  that  section;  that  relator  is 
now  In  the  employ  of  the  city  in  the  depart- 
ment of  streets  and  sewers;  that  relator  com- 
menced an  action  to  recover  damages  for  $50,- 
000.00  for  libel  against  two  persons  named, 
and  for  which  sum  he  demands  judgment 
The  return  repeats  and  admits  that  part  of 
the  petition  in  the  action  for  libel  purporting 
to  set  out  the  allegations  In  the  letter  charged 
to  have  been  sent  to  the  Complaint  Board  and 
the  unsuccessful  effort  of  relator  to  obtain  the 
letter  under  a  subpoena  duces  tecum.  Deny- 
ing all  other  matters  In  the  petition  and  al- 
ternative writ,  respondents  aver  that  the  pro- 
ceeding by  mandamus  is  merely  incidental  to 
the  action  for  damages  for  libel  in  the  circuit 
court  and  that  the  subject-matter  of  the  con- 
troversy exceeds  the  limit  of  the  appellate 
jurisdiction  of  our  court  Respondent  also 
pleads  that  If  the  letter  referred  to  is  compe- 
tent and  relevant,  it  can  be  obtained  at  the 
trial  of  the  libel  action  in  the  circuit  court, 
and  that  relator  has  an  adequate  remedy 
there. 

Respondent  also  pleads  the  privilege  of 
the  Complaint  Board  as  a  reason  for  denying 
the  relator  access  to  or  a  copy  of  the  letter 
and  that  it  would  be  against  public  policy  for 
the  court  to  compel  defendants,  as  members 
of  the  Complaint  Board,  to  disclose  the  names 
of  persons  giving  it  information  in  regard  to 
employes  of  die  city  government  or  to  dis- 
close the  nature  of  the  Information  given. 

It  Is  further  set  out  in  the  return  that  in- 
asmuch as  the  letter  in  question  is  of  a  strict- 
ly private  and  confidential  character  and  not  a 
public  record,  that  this  proceeding  by  manda- 
mus is  an  attempt  to  Inspect  the  letter  de- 
scribed in  relator's  petition  and  to  obtain  a 
copy  of  it,  "in  violation  of  the  terms  of  the 
Constitution  of  the  State  of  Missouri,  section 
11,  article  II,  which  reads  as  follows,"  quot- 
ing it  Respondents  state  that  in  view  of  the 
fact  that  a  constitutional  question  Is  here  in- 
volved, we  have  no  jurisdiction,  and  they  ask 
that  the  writ  be  quashed. 

Relator  demurred  to  this  return  and  the 
cause  was  accordingly  submitted  to  us. 

[1 , 2]  In  our  view  of  this  case,  it  Is  ancillary 
and  in  aid  of  the  action  for  libel,  in  which  the 
amount  sued  for  is  $50,000.00. 

On  the  authority  of  State  ex  rel.  Blake- 
more  v.  Rombauer,  101  Mo.  499, 14  S.  W.  726, 
and  State  ex  rel.  Sale  v.  Nortoni  et  al„  201 
Mo.  1,  98  S.  W.  554,  as  the  amount  In  contro- 
versy in  the  action  for  libel,  as  shown  by  the 
petition  In  this  case,  is  beyond  our  jurisdic- 
tion, we  cannot  entertain  this  proceeding  by 


mandamus.  The  amount  stated  In  the  peti- 
tion is  held  to  be  prima  fade  evidence  of  the 
amount  in  controversy.  State  ex  rel.  Walker 
ct  al.  v.  Dillon,  65  Mo.  App.  197.  So  on  that 
ground  we  must  transfer  the  case  to  the  Su- 
preme Court 

In  addition  to  the  above,  respondents  raise 
a  constitutional  question  In  their  return.  The 
relator  claims  that  there  Is  nothing  in  this 
constitutional  question.  Whether  that  is  so, 
is  for  the  determination  of  the  Supreme  Court 
and  not  of  our  court 

On  motion  of  respondents,  and  for  the  rea- 
sons above  set  out,  the  cause  with  all  papers 
therein  is  hereby  transferred  to  the  Supreme 
Court 

ALLEN  and  BECKER,  JJ.,  concur. 


STATE  ex  reL  KBIRSEY  r.  OALV1RD,  Cir- 
cuit Judge.   (No.  12337.) 
(Kansas  City  Court  of  Appeals.  Missouri. 
Jan.  29,  1917.) 

1.  Justices  or  the  Peace  <3=160(3) — Appeal 

— NOTICE— SUTTICIENCY. 

The  notice  of  appeal  from  a  judgment  of  a 
justice  of  the  peace  is  in  the  nature  of  a  sum- 
mons and  is  jurisdictional,  and  unless  it  com- 
plies with  the  statute,  the  circuit  court  acquires 
no  jurisdiction  over  the  person  of  the  appel- 
lee. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  586-588.] 

2.  Prohibition  «=»5(3)— Right  to  Relief— 
Adequate  Remedy  bt  Appeal. 

The  judge  of  the  circuit  court  has  jurisdic- 
tion to  determine  the  sufficiency  of  the  notice  of 
appeal  from  a  judgment  of  a  justice  of  the  peace, 
and  if  his  decision  is  wrong  the  appellee  had 
an  adequate  remedy  by  appeal  from  the  judg- 
ment rendered,  so  that  prohibition  will  not  issue 
to  prevent  the  judge  from  hearing  the  case  be- 
cause of  the  insufficiency  of  the  notice. 

[Bid.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  U  24-29.] 

3.  Prohibition  <8=>11  —Right  to  Relief— 
Jurisdiction  Over  the  Person. 

Where  the  court  has  jurisdiction  of  the  sub- 
ject-matter, and  its  jurisdiction  over  the  person 
depends  on  some  fact  to  be  determined  by  the 
court,  its  decision  that  it  has  jurisdiction,  if 
wrong,  is  an  error  for  which  prohibition  is  not 
the  proper  remedy. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  jf  36J 

Petition  for  prohibition  by  the  State,  on 
the  relation  of  L.  S.  Kelrsey,  against  Charles 
A.  Oalvlrd,  as  Judge  of  the  Twenty-Ninth 
Judicial  Circuit  Writ  of  prohibition  denied. 

Smith  A  Cbastain,  of  Butler,  for  relator. 
Silvers  &  Dawson,  of  Butler,  for  respondent. 

BLAND,  J.  The  relator  herein  filed  In 
this  court  a  petition  asking  that  respondent, 
who  is  judge  of  the  Bates  circuit  court,  be 
prohibited  from  trying  the  cause  of  L.  S. 
Kelrsey,  Plaintiff,  v.  T.  H.  Lynch,  Defendant, 
now  pending  In  said  court  The  petition 
states:  That  on  January  6,  1916,  the  relator 
instituted  a  suit  before  one  J.  W.  Moles,  jus- 
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tioe  of  the  peace  of  Shawnee  township,  Bates 
county,  Mo.,  against  one  T.  H.  Lynch  for 
debt,  and  that  such  suit  on  January  17, 1916, 
resulted  In  a  judgment  In  favor  of  the  rela- 
tor. On  January  26,  1916,  said  defendant, 
T.  H.  Lynch,  filed  an  affidavit  of  appeal,  and 
at  the  same  time  gave  a  recognizance  In  due 
form.  Thereupon  the  Justice  of  the  peace 
granted  an  appeal  to  the  circuit  court  of 
Bates  county,  Mo.,  and  transcript  of  the  rec- 
ord of  said  Justice  in  said  cause  was  filed  In 
the  office  of  the  circuit  clerk  of  said  circuit 
court  That,  plaintiff  being  a  nonresident  of 
the  state,  the  defendant  filed  the  notice  of  ap- 
peal with  the  Justice  of  the  peace,  as  provided 
by  law.  That  at  the  second  term  of  tbe  cir- 
cuit court,  after  the  taking  of  said  appeal, 
plaintiff  appeared  specially  for  the  purpose 
of  tbe  motion  only  and  filed  In  said  court  bis 
motion  to  have  the  Judgment  rendered  by  said 
justice  affirmed  on  the  ground  that  the  notice 
of  appeal  did  not  comply  with  the  statutes, 
and  that  therefore  it  was  not  a  legal  notice  of 
appeal.  That  thereafter  respondent,  as  Judge 
of  said  circuit  court,  overruled  said  motion 
of  relator  to  affirm  the  judgment  of  the 
justice  and  set  the  cause  down  for  trial,  and 
threatens  to,  and,  unless  this  court  prohibits 
him,  will,  assume  jurisdiction  and  power  to 
hear,  try,  and  determine  said  appeal  de  novo. 

Relator  further  states  that  the  so-called 
"notice  of  appeal"  does  not  comply  with  the 
statute  in  reference  to  notices  of  appeal  on 
account  of  defects  that  are  vital,  and  for 
that  reason  the  respondent  has  no  jurisdic- 
tion to  try  the  cause,  but  that,  nevertheless, 
he  is  threatening  to  try  it;  that  for  said  rea- 
sons the  relator  is  entitled  to  the  writ  sued 
for,  as  he  says  he  has  no  other  adequate 
remedy  at  law  or  in  equity. 

Respondent,  subsequent  to  the  filing  of 
said  petition,  appeared  and  waived  the  is- 
suance of  any  wrtt  and  filed  a  demurrer  to 
said  petition.  In  said  demurrer. he  sets  up 
that  the  petition  does  not  state  sufficient 
facts  to  authorize  the  Issuance  of  a  writ  of 
prohibition,  for  that  the  notice  of  appeal 
from  the  judgment  of  the  justice  Is  sufficient, 
and  that  relator  has  a  full,  adequate,  and 
complete  remedy  at  law  by  appeal  from  the 
circuit  court 

[1]  The  notice  of  appeal  is  in  the  nature  of 
a  summons,  and  It  is  therefore  Jurisdictional, 
and,  unless  It  complies  with  the  statute  gov- 
erning such  notices,  the  circuit  court  acquires 
no  Jurisdiction  over  the  person  of  the  appel- 
lee. State,  to  Use,  v.  Hammond,  92  Mo.  App. 
231;  Comstock  v.  Packing  Co.,  171  Mo.  App. 
410,  156  S.  W.  815. 

[2]  The  respondent  having  overruled  re- 
lator's motion,  relator  could  have  preserved 
his  point  of  jurisdiction  by  saving  his  excep- 
tions to  the  action  of  the  court  in  overruling 
his  said  motion,  refusing  to  further  prosecute 
his  suit  thereby  suffering  a  dismissal  of  the 
same  for  want  of  prosecution,  and  then 


brought  his  case  here  by  appeal  (Kidder  r. 
Wright  72  Mo.  App.  878),  or  he  could  have 
saved  his  exceptions,  as  aforesaid,  and  per- 
mitted judgment  to  go  against  him  and  then 
appealed. 

The  respondent  had  jurisdiction  of  the 
subject-matter,  and  had  full  power,  subject 
of  course,  to  review  by  appeal,  to  try  and 
determine  the  question  of  the  sufficiency  of 
the  notice  of  appeal,  and,  if  a  proper  case 
for  it,  be  could  have  heard  evidence  on  the 
question  of  the  sufficiency  of  said  notice. 
Comstock  v.  Packing  Co.,  supra;  Calderwood 
v.  Robertson,  112  Mo.  App.  103,  86  S.  W.  879. 

[8]  Where  the  court  has  jurisdiction  of  the 
subject-matter,  and  the  question  of  Its  Juris- 
diction of  the  person  turns  upon  some  fact 
to  be  determined  by  the  court  its  decision 
that  it  has  jurisdiction,  If  wrong,  is  an  error 
for  which  prohibition  is  not  the  proper  rem- 
edy. 82  Cyc.  605;  Railroad  v.  Rogers,  52 
W.  Va.  450,  44  S.  E.  300,  62  L.  R.  A.  17a 

"The  writ  of  prohibition  is  not  like  the  writ 
of  habeas  corpus,  a  writ  of  right  It  is  a  writ 
the  award  of  which  is  to  be  governed  by  the  dis- 
cretion of  the  court  applied  to  the  facts  pre- 
sented by  the  individual  case.  It  should  never 
be  granted  against  an  inferior  tribunal,  except 
in  cases  where  the  usurpation  of  jurisdiction 
by  that  tribunal  is  clear."  State  ex  reL  v.  Seay, 
23  Mo.  App.  loc.  cit  629. 

Respondent  herein,  subject  to  review  on 
appeal,  had  full  power  to  determine  the  ques- 
tion as  to  the  sufficiency  of  the  notice  of 
appeal;  be  had  jurisdiction  over  the  subject- 
matter,  and  he  was  not  attempting  any  usur- 
pation of  official  power. 

Tbe  remedy  by  appeal  being  adequate,  re- 
lator Is  not  entitled  to  prohibition,  and  the 
writ  is  therefore  denied.  All  concur. 


NAFZIGER  v.  MAHAN.   (No.  12284.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Jan.  29,  1917.) 

1.  Municipal  Corporations  «=»706(6)  — 
Streets  —  Collision  —  Evidence  —  Suffi- 
ciency. 

In  action  for  injuries  in  street  collision,  evi- 
dence that  defendant  driving  an  automobile 
25  miles  per  hour  on  an  icy  street  suddenly 
turned  to  the  left  to  pass  standing  machine, 
when  his  machine  skidded  and  struck  plaintiff's 
automobile,  which  was  almost  halted,  presents  a 
jury  question. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1518.] 

2.  Municipal  Corporations  «=»706(8)  — 
Streets— Collision— Negligence. 

In  action  for  injuries  in  automobile  colli- 
sion, where  plaintiff  alleged  that  defendant 
drove  at  a  high  and  negligent  speed,  to  wit 
25  or  30  miles  per  hour,  defendant  could  not 
complain  of  predicating  recovery  on  negligent 
speed  without  naming  it  where  his  instruction 
was  to  find  for  defendant  if  his  speed  did  not 
exceed  15  miles  per  hour. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1518.] 
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8.  Municipal    Corporations   «=»706(3)  — 
Streets — Rate  or  Speed— Statutes— Con  - 

8TRCCTI0N. 

Laws  1911,  p.  822,  providing  that  every  per- 
son operating  a  motor  vehicle  on  a  public  high- 
way shall  drive  In  a  careful  and  prudent  man- 
ner at  a  rate  of  speed  so  as  not  to  endanger 
property  of  another  or  life  or  limb  of  any  per- 
son, provided  that  speed  in  excess  of  26  miles 
an  hour  for  a  distance  of  one-half  mile  shall  be 
presumptive  evidence  of  driving  at  a  rate  not 
careful  and  prudent,  does  not  make  it  essential 
to  establish  negligent  speed  that  It  be  proved 
that  defendant  was  running  over  25  miles,  but, 
if  he  has  so  operated  his  car.  merely  places  upon 
him  the  burden  of  proving  that  it  was  not  negli- 
gent. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1618.] 

4.  Trial  «J=»252(3)  —  Instructions  —  Ooit- 
roBMiTT  to  Proof. 
In  action  for  injuries  in  automobile  collision 
on  city  streets,  where  the  court  excluded  the 
city  ordinance  offered  by  defendant  to  the  effect 
that  no  person  under  18  years  of  age  should 
drive  without  first  giving  bond,  instructions 
based  upon  such  ordinance  were  properly  re- 
fused. 

Ed.  Note.— For  other  cases,  see  Trial,  Gent 
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Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Thos.  B.  Buckner,  Judge. 

"Not  to  be  officially  published." 

Action  by  Nathalie  Nafxlger  against  Clem 
M.  Ma  nan.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Humphrey,  Boxley  tc  Reeves,  of  Kansas 
City,  for  appellant.  Wright  &  Haddoch,  of 
Kansas  City,  for  respondent 

BLAND,  J.  Plaintiff  sued  defendant  for 
damages  growing  out  of  an  automobile  ac- 
cident At  the  trial  plaintiff  Introduced  tes- 
timony tending  to  show  that  on  December 
21,  1913,  in  company  with  her  husband, 
brother,  and  a  friend,  she  left  her  residence 
in  the  northeastern  part  of  Kansas  City,  Mo., 
in  an  automobile,  and  had  started  to  the 
borne  of  relatives,  intending  to  pay  them  a 
visit ;  that  while  the  automobile  was  headed 
west  on  Linwood  boulevard,  the  same  being 
a  street  running  east  and  west  in  Kansas 
City,  Mo.,  and  when  at  a  point  a  few  feet 
west  of  the  intersection  of  said  boulevard 
with  Euclid  avenue,  said  automobile  was 
struck  by  an  automobile  being  driven  by  de- 
fendant east  on  said  boulevard.  The  auto- 
mobile in  which  plaintiff  was  seated  belong- 
ed to  her  husband  and  was  being  driven  by 
her  14  year  old  brother.  Plaintiffs  husband 
was  seated  in  the  rear  seat  with  her,  and 
the  witness  Hlnson  was  seated  in  the  front 
seat  with  the  driver.  The  evidence  further 
shows  that  her  brother  was  not  a  member 
of  her  family ;  that  he  lived  in  another  part 
of  the  city,  and  he  bad  come  to  plaintiff's 
house  the  night  before  for  the  purpose  of 
spending  that  night  and  the  day  upon  which 
the  accident  occurred  with  plaintiffs  family 
as  a  visitor;  that  plaintiff's  brother  was 


requested  to  drive  the  car  by  plaintiffs  hus- 
band and  not  by  plaintiff. 

Plaintiff  introduced  testimony  tending  to 
show  that  when  the  car  in  which  plaintiff 
was  riding  reached  the  west  curb  of  Euclid 
avenue,  and  was  running  within  three  or 
four  feet  south  of  the  north  curb  of  Linwood 
boulevard,  defendant's  car  was  seen  150  feet 
to  the  west  and  on  the  south  side  of  Linwood 
boulevard,  approaching  at  a  rate  of  speed 
from  25  to  30  miles  per  hour;  that  the 
boulevard  was  oval  In  shape,  the  highest 
point  being  in  the  center  thereof,  and  that 
it  was  icy;  that  the  boulevard  sloped  up- 
ward toward  the  west  from  the  Intersection 
of  Euclid  avenue  therewith ;  that  immediate- 
ly across  the  street  and  south  of  the  car  in 
which  plaintiff  was  seated  were  two  cars, 
headed  toward  the  east  which  appeared  to 
be  standing ;  that  when  the  defendant  reach- 
ed a  point  on  Linwood  boulevard  50  or  75 
feet  west  of  Euclid  avenue,  he  was  still  going 
very  fast;  that  about  the  time  he  reached 
the  two  cars  standing  on  the  south  side  of 
Linwood  boulevard,  in  order  to  avoid  strik- 
ing them,  the  car  was  turned  suddenly  to  the 
left,  skidding  into  the  car  in  which  plaintiff 
was  seated,  throwing  plaintiff  therefrom  and 
injuring  her.  Plaintiffs  testimony  further 
tended  to  show  that,  from  the  time  the  driver 
of  the  car  in  which  she  was  seated  first  saw 
defendant's  car  until  the  collision,  he  had 
proceeded  westwardly  about  10  or  16  feet 

The  witness  William  Sehaefer,  on  the  part 
of  plaintiff,  testified  that  be  was  the  driver 
of  the  car  in  which  plaintiff  was  seated,  and 
from  the  time  he  first  saw  defendant's  car 
until  he  reached  the  point  of  collision  he 
had  proceeded  westwardly  about  10  or  15 
feet ;  and  that  he  had  not  quite  stopped  his 
car  at  the  time  of  the  collision.  He  further 
testified  that  when  defendant's  car  was  50 
to  75  feet  away,  the  center  of  the  car  in 
which  plaintiff  was  seated  was  directly  op- 
posite, the  west  curb  of  Euclid  avenue,  and 
at  that  point  anticipating  that  there  might 
be  an  accident  be  applied  his  foot  and  emer- 
gency brakes,  sliding  the  rear  wheels  of  his 
car,  and  that  the  rear  wheels  of  his  said 
car  continued  to  slide  until  the  collision. 

The  witness  Otto  Holcker,  on  the  part  of 
plaintiff,  testified  that  be  was  driving  the 
more  easterly  one  of  the  two  cars  which  were 
said  to  have  been  apparently  standing  on  the 
south  of  Linwood  boulevard;  that  he  had 
stopped  his  car  about  the  west  side  of  the  in- 
tersection of  Euclid  avenue  with  Linwood 
boulevard  to  permit  an  electric  coming  from 
the  east  to  pass  him,  ana,  about  the  time  the 
electric  had  so  passed,  he  looked  to  the  east 
and  again  saw  another  car  approaching,  and, 
remembering  the  icy  condition  of  the  pave- 
ment he  waited  until  that  car  passed  also; 
that  thereafter  he  started  up  his  car,  and 
had  turned  the  same  toward  the  north  on  Eu- 
clid avenue  when  he  heard  the  crash  caused 
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by  the  collision  between  the  car  in  which 
plaintiff  was  seated  and  defendant's  car. 
The  witness  further  testified  that  he  stopped 
about  a  minute  to  permit  the  electric  and 
the  other  car  to  pass  by  him.  He  further 
stated  that  he  afterwards  talked  to  the  de- 
fendant, and  the  defendant  told  him  that  he 
had  seen  witness'  (Holcker's)  car  when  his 
(the  defendant's)  car  was  300  feet  to  the  rear 
of  Holcker's  car. 

Defendant  introduced  testimony  tending  to 
show,  In  explanation  of  how  his  car  happen- 
ed to  skid  across  the  boulevard,  that  one  of 
the  automobiles  In  his  path  suddenly  stopped 
la  front  of  him  without  giving  any  warning 
signal,  and  when  he  applied  his  brakes  it 
caused  his  car  to  skid  to  the  north,  and  that 
he  had  been  traveling  from  12  to  15  miles 
per  hour,  and  that  there  were  chains  on  the 
rear  wheels  and  on  one  of  the  front  wheels. 
In  stating  the  facts  we  have  taken  the  tes- 
timony most  favorable  to  plaintiff. 

[1]  Under  this  state  of  the  evidence,  ap- 
pellant claims  that  the  defendant's  demurrer 
to  the  evidence  should  have  been  sustained. 
If  it  be  true,  as  plaintiff's  testimony  tends  to 
prove,  that  defendant  was  driving  his  car 
upon  an  icy  street  at  a  rate  of  speed  from 
25  to  30  miles  an  hour,  and  that  In  order  to 
avoid  striking  the  automobiles  directly  In 
his  path  he  suddenly  swerved  to  the  left, 
skidding  across  said  boulevard  so,  that  his 
car  struck  the  automobile  In  which  plaintiff 
was  seated  and  which  was  on  the  opposite 
side  of  the  street  and  proceeding  to  the  west, 
and  on  the  right-lhand  side  of  the  street 
where  it  had  a  lawful  right  to  be,  then  the 
defendant  was  not  only  risking  the  lives  and 
limbs  of  persons  who  might  happen  to  be  on 
said  street,  but  was  endangering  his  own  life 
and  safety  and  that  of  those  who  were  pas- 
sengers in  his  own  car.  There  was  ample 
testimony  from  which  the  jury  could  have 
found  that  defendant  turned  his  automobile 
in  order  to  avoid  striking  the  two  cars  in  his 
path.  The  demurrer  to  the  evidence  was 
properly  overruled. 

The  allegations  of  the  petition  material  to 
the  case,  as  presented  to  us,  are  as  follows: 

"Said  defendant  was  driving  along,  upon,  and 
over  said  Linwood  boulevard  and  at  a  very  high 
and  dangerous  rate  of  speed,  to  wit,  about  25 
to  30  miles  per  hour,  contrary  to  the  statutes 
of  Missouri  and  to  the  ordinances  of  Kansas 
City,  Mo.,  in  such  cases  made  and  provided; 
that,  when  defendant's  automobile  was  ap- 
proaching and  in  close  proximity  to  the  car  in 
which  plaintiff  was  riding,  defendant  careless- 
ly and  negligently  turned  his  car  abruptly  to 
the  left,  and  ran  or  skidded  immediately  in  front 
of  said  car  in  which  plaintiff  was  riding,  there- 
by causing  said  collision." 

Appellant  complains  that  the  court  erred  In 
giving  on  the  part  of  the  plaintiff  instruction 
No.  1,  the  material  parts  of  which  are  as 
follows: 

"The  court  instructs  the  jury  that  if  you 
find  *  *  *  that  the  defendant,  Clem  M. 
Mohan,  was  driving  his  automobile  eastward 
upon  said  Linwood  boulevard  in  a  careless, 
negligent,  and  wrongful  manner,  to  wit,  at  a 


high  and  dangerous  rate  of  speed  and  careless- 
ly, negligently,  and  wrongfully  collided  with 
the  car  in  which  plaintiff  was  riding  by  turning 
his  said  car  to  the  left  in  a  careless,  negligent, 
and  wrongful  manner,  and  ran  or  skidded  into 
the  car  in  which  plaintiff  was  riding,  and  there- 
by injuring  said  plaintiff,  •  •  *  your  ver- 
dict will  be  for  the  plaintiff." 

On  the  part  of  plaintiff,  all  the  testimony 
was  that  defendant's  automobile  was  travel- 
ing from  25  to  30  miles  per  hour. 

Appellant  makes  the  point  that  said  In- 
struction is .  not  within  the  proof  and  the 
pleadings,  in  that  it  Is  broader  than  the  proof, 
and  that  it  did  not  conform  to  the  petition, 
in  that  it  did  not  undertake  to  define  what 
constituted  a  high  and  dangerous  rate  of 
speed,  as  defined  by  the  petition.  In  sup- 
port of  this  point,  appellant  calls  our  atten- 
tion to  the  fact  that  the  petition  alleges  that 
defendant's  car  was  being  driven  "at  a  very 
high  and  dangerous  rate  of  speed,  to  wit, 
about  25  to  30  miles  per  hour,"  and  that 
plaintiff's  testimony  was  that  defendant's  car 
was  being  operated  at  from  25  to  30  miles  per 
hour  and  therefore  the  instruction  mentioned 
is  too  broad,  In  that  It  did  not  follow  the  al- 
legations of  the  petition  or  plaintiff's  evi- 
dence. In  reference  to  the  speed  at  which 
defendant  was  driving  his  car,  the  proof  Is 
conflicting;  that  of  plaintiff  tends  to  show 
that  It  was  being  operated  from  25  to  80 
miles  per  hour,  and  that  of  defendant  that  It 
was  being  operated  at  a  speed  from  12  to  15 
miles  per  hour. 

[2]  In  defendant's  Instruction  No.  5,  In 
which  the  theory  of  defendant's  case  was  sub- 
mitted to  the  jury,  the  Jury  was  told  that: 

"If  defendant  was  driving  his  car  at  a  speed 
not  exceeding  15  miles  per  hour,  etc.,  •  •  • 
your  verdict  will  be  for  defendant," 

This  Instruction,  In  effect,  tells  the  Jury 
that  any  speed  In  excess  of  15  miles  per  hour, 
under  the  circumstances  given,  would  be  neg- 
ligent If  plaintiff's  said  instruction  broaden- 
ed the  Issue  on  this  point,  defendant,  by  his 
said  Instruction  No.  5,  joined  In  the  error,  if 
any,  and  he  cannot  complain  of  plaintiff's  in- 
struction unless  he  has  other  grounds. 

[3]  No  ordinance  of  Kansas  City  was  prov- 
en by  plaintiff,  and  for  this  reason  appellant 
urges  that  the  court  erred  In  giving  instruc- 
tion No.  1,  because  there  is  no  question  of  a 
high  and  dangerous  rate  of  speed  in  the  case. 
Appellant  claims  that  the  statute  referred  to 
in  the  petition  is  section  9  of  an  act  of  the 
General  Assembly,  approved  March  9,  1911, 
relating  to  the  speed  of  motor  vehicles  (Laws 
of  Missouri  1911,  p.  322,  loc.  dt  327),  which 
is  as  follows: 

"Sec.  9.  Speed  Permitted.— Every  person  op- 
erating a  motor  vehicle  on  the  public  highway 
of  this  state  shall  drive  the  same  in  a  careful 
and  prudent  manner  and  at  a  rate  of  speed  so 
as  not  to  endanger  the  property  of  another  or 
the  life  or  limb  of  any  person:  Provided,  that 
a  rate  of  speed  in  excess  of  25  miles  an  hour  for 
a  distance  of  one-half  of  a  mile  shall  be  pre- 
sumptive evidence  of  driving  at  a  rate  of  speed 
which  is  not  careful  and  prudent" 
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Appellant  Bays  that,  there  being  no  evi- 
dence in  the  case  that  defendant  was  driving 
his  car  at  a  rate  of  speed  in  excess  of  25 
miles  an  hour  for  a  distance  of  more  than 
one-half  of  a  mile,  there  was  no  case  made 
under  the  statute.  We  do  not  put  the  same 
construction  upon  the  statute  that  appellant 
apparently  does.  The  section  of  the  statute 
quoted,  down  to  the  word  "provided,"  is  an 
enactment  of  substantive  law,  setting  forth 
the  manner  in  which  a  motor  vehicle  must  be 
operated  in  this  state,  and  describing  the 
rate  of  speed  above  which  It  may  not  be 
operated  without  giving  any  specific  miles  per 
hour.  Beginning  with  the  word  "provided" 
and  continuing  to  the  end  of  the  section  is 
a  provision  in  the  nature  of  adjective  law, 
and  affects  the  burden  of  proof  only,  by  stat- 
ing, in  effect,  that,  after  plaintiff  has  shown 
that  the  automobile  was  operated  at  a  rate 
of  speed  in  excess  of  26  miles  an  hour  for 
a  distance  of  one-half  of  a  mile,  there  Is  a 
presumption  In  his  behalf  that  such  motor 
vehicle  was  not  being  driven  at  a  careful 
and  prudent  rate  of  speed,  throwing  the  bur- 
den of  proof  upon  the  defendant  to  show  that 
such  rate  of  speed  under  such  circumstances 
was  a  careful  and  prudent  one.  We  therefore 
conclude  that  plaintiff's  evidence  makes  a 
case  for  the  Jury  under  this  statute. 

[4]  Appellant  makes  the  further  point  that 
the  court  erred  in  refusing  Instructions 
numbered  8  and  9  offered  by  him.  These  In- 
structions are  based  upon  an  ordinance  of 
Kansas  City  providing,  in  effect,  that  no 
person  under  the  age  of  18  years  can  operate 
an  automobile  In  Kansas  City  without  giv- 
ing a  bond.  These  instructions  were  properly 
refused  for  the  reason  that  the  court  ruled 
out  the  ordinance  upon  which  such  Instruc- 
tions were  based,  and  therefore  there  was  no 
evidence  upon  which  such  Instructions  could 
have  been  given.  While  appellant  makes  no 
point  that  the  court  committed  error  in  ruling 
out  such  ordinance,  there  was  not  sufficient 
evidence  in  the  case  to  bring  within  the  terms 
of  the  ordinance  the  driver  of  the  car  in 
which  plaintiff  was  seated  (there  being  no 
presumption  that  the  driver  was  violating  the 
ordinance  by  operating  the  car  without  pre- 
viously having  given  a  bond);  and,  even  If 
there  were  such  evidence,  whether  such  driv- 
er had  complied  with  the  ordinance  was  not 
a  matter  material  to  this  case,  being  some- 
thing unconnected  with  and  wholly  collateral 
to  the  circumstances  of  this  accident. 

Appellant  makes  a  further  point  that  the 
driver  of  the  car  in  which  plaintiff  was  seat- 
ed was  the  agent  of  plaintiff,  and  that,  if  he 
was  guilty  of  any  contributory  negligence, 
such  contributory  negligence  was  that  of  the 
plaintiff  also.  This  matter  was  all  sub- 
mitted to  the  Jury  by  instructions  requested 
by  the  defendant,  but  from  the  uncontradict- 
ed testimony  in  this  case  the  court  below 
would  have  been  Justified  In  assuming  that, 


as  a  matter  of  law,  the  driver  of  the  car  In 
question  was  not  the  agent  of  the  plaintiff 
nor  under  her  control  in  any  respect. 

Appellant  makes  the  further  point  that 
the  case  made  by  plaintiff  is  founded  upon 
evidence  adduced  by  her  at  the  trial  that 
was  against  the  physical  facts.  Without  go- 
ing into  the  details  of  this  assignment,  we 
cannot  hold,  as  a  matter  of  law,  that  such 
evidence  was  against  the  physical  facts.  The 
"Inevitable  accident"  theory  was  submitted 
to  the  Jury  by  instructions  requested  by  ap- 
pellant, and  the  jury  has  passed  on  that  point 
adversely  to  appellant 

After  thoroughly  considering  all  the  re- 
maining points  raised  by  the  appellant,  we 
find  that  there  was  no  error  in  the  trial  of 
this  case,  and  the  Judgment  therein  .is  af- 
firmed.  All  concur. 


MAXWELL  et  aL  v.  SUTTON  et  aL 
(No.  12264.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Jan.  29,  1917.) 

1.  Partnership  <g=>216(2)  —  Liability  or 
Partner— Petition. 

Where  the  petition  is  based  on  the  theory 
that  defendants  were  partners  as  between  them- 
selves, plaintiff  can  offer  proof,  both  that  they 
were  partners,  or,  if  not,  that  they  held  them- 
selves out  as  partners. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  412,  417.] 

2.  Partnership  ®=»48  —  Actions  against 
Partners  —  Exclusion  of  Evidence  — 
Actual  Partnership. 

In  an  action  against  two  defendants  as  part- 
ners, where  plaintiff  introduced  evidence  to  show 
both  an  actual  partnership  and  a  holding  out  as 
partners,  and  the  court  instructed  the  jury  to 
find  for  plaintiff  if  they  believed  the  evidence  as 
to  either,  it  was  error  to  exclude  evidence  by 
defendant  to  show  that  no  actual  partnership 
existed,  though  evidence  to  show  that  there  was 
no  holding  out  was  admitted. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §{  66,  68-73.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Clarence  A.  Burney,  Judge. 

"Not  to  be  officially  published." 

Action  by  Edward  E.  Maxwell  and  others 
against  O.  D.  Sutton  and  another.  Judgment 
for  the  plaintiffs,  and  defendant  Mills  ap- 
peals.  Reversed  and  remanded. 

J.  M.  Souby,  of  Kansas  City,  for  appel- 
lant Lathrop,  Morrow,  Fox  Sc  Moore,  of 
Kansas  City,  for  respondents. 

ELLISON,  P.  J.  Plaintiff's  action  is  to  re- 
cover Judgment  on  an  account  of  goods  al- 
leged to  have  been  Bold  to  defendants  as 
partners.  No  defense  was  made  by  defend- 
ant Sutton,  and  judgment  was  taken  against 
him.  Defendant  Mills  made  defense,  but  It 
resulted  in  a  verdict  and  judgment  for  the 
plaintiff,  and  Mills  alone  appealed. 

[1]  The  petition  is  based  on  the  idea  that 
defendants  were  actual  partners  as  between 
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themselves.  Under  such  petition  the  plain- 
tiff may  offer  evidence,  both  that  they  were 
actual  partners,  or,  If  not,  that  they  held 
themselves  out  as  partners  (Rippey  v.  Evans, 
22  Mo.  157;  Gates  v.  Watson,  64  Mo.  585); 
for  liability  would,  in  the  latter  case,  to 
those  dealing  with  them  on  the  faith  of  such 
holding  out,  be  the  same  as  if  they  had 
been  actual  partners.  Plaintiffs  did  offer 
evidence  on  both  theories,  an  actual  and  a 
holding  out  partnership.  So  plaintiffs  had 
the  court  to  give  Instructions  directing  a 
verdict  in  their  favor,  If  the  jury  believed 
either  of  the  two  sorts  of  partnership  ex- 
isted, declaring  defendant  Mills  to  be  estop- 
ped to  deny  a  partnership  if  he  held  him- 
self out. 

[2]  But  when  It  came  to  defendant  Mills' 
defense,  while  evidence  was  admitted  for 
him  that  there  was  not  a  holding  out  as 
partners,  when  It  came  to  the  other  branch, 
viz.,  actual  partnership,  plaintiff  objected 
to  evidence  tending  to  show  there  was  no 
such  partnership,  and  that  objection  was 
sustained.  That  was  error,  making  neces- 
sary a  reversal  of  the  judgment;  for  the 
jury  may  have  not  believed  there  was  a 
holding  out,  and  yet,  in  the  absence  of  the 
evidence  ruled  out,  have  found  there  was 
an  actual  partnership. 

The  judgment  Is  reversed,  and  the  cause  is 
remanded.  All  concur. 


GALA  MBA  v.  HARRI S  ONVILLB  PUMP  ft 
FOUNDRY  00.  et  aL    (No.  1223a) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Jan.  29,  1917.) 

1.  Sales  «= 363— Action  fob  Price— Joint 
Account— Submission  to  Just. 

In  action  for  price  of  goods  sold,  evidence 
that  plaintiff  had  not  charged  the  account  joint- 
ly, but  in  identical  separate  accounts  against 
each  party  with  cross-references  to  the  other  ac- 
count, was  not  conclusive,  and  did  not  prevent 
submission  to  jury  of  the  real  transaction. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §  1064.] 

2.  Frauds,  Statute  of  4J=>28(1)— Promise  to 
Pat  Debt  or  Another— Original  Prom- 
ise. 

A  sale  made  to  two  defendants  jointly  is  not 
within  the  statute  of  frauds,  Rev.  St  1909,  f 
2788,  making  promise  to  pay  debt  of  another 
unenforceable  unless  in  writing  and,  it  is  im- 
material that  credit  was  not  extended  exclu- 
sively to  one  defendant 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  ft  85,  42,  42%.] 

3.  Frauds,  Statute  of  e=>159— Promise  to 
Pat  Debt  of  Another— Original  or  Col- 
lateral Promise— Question  fob  Jury. 

Where  goods  were  sold  to  defendants  joint- 
ly, the  remark  of  one  defendant,  that  he  would 
pay  for  the  goods  if  the  other  did  not,  did  not 
as  a  matter  of  law  change  the  nature  of  the 
agreement  and  bring  it  within  the  statute  of 
frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  f  378.] 


[Ed. 
Dtg.  | 


4.  Sales  «=> 363— Action  fob  Price— Surn- 
crsNOT  of  Evidence. 

In  action  for  goods  sold  on  an  alleged  joint 
account,  evidence  held  sufficient  to  submit  case 
to  the  jury. 

.  Note.— For  other  cases,  see  Sales,  Cent 
I  1064.] 

5.  Trial  "8=191(8)  —  Instructions  —  As* 
sumino  Facts. 

An  instruction,  in  action  for  goods  sold 
upon  an  alleged  joint  account,  not  only  failing 
to  submit  the  question  at  issue  of  whether  there 
was  an  original  or  collateral  agreement  of  one 
defendant  to  pay,  but  assuming  the  very  point 
in  issue,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  K  423-425.] 

6.  Trial  <*=> 296(1)  —  Instructions  —  Con- 
struction as  a  Whole. 

It  is  a  general  rule  that,  where  plaintiff's 
instructions  are  good  as  far  as  they  go  and  con- 
sistent with  defendant's  instructions,  the  omis- 
sion in  the  former  to  include  some  element  not 
essential  to  plaintiff's  case,  where  such  omis- 
sion is  supplied  by  defendant's  instructions,  is 
not  fatal. 

Note.— For  other  cases,  see  Trial,  Cent 
il  705-707.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Daniel  B.  Bird,  Judge. 

"Not  to  be  officially  published." 

Suit  by  Adolph  B.  Oalamba  against  the 
Harrlsonvllle  Pump  ft  Foundry  Company  and 
others.  Judgment  for  plaintiff,  and  defend- 
ant J.  H.  Owathmey  appeals.  Reversed  and 
remanded. 

Omar  E.  Robinson,  of  Kansas  City,  Harry 
W.  Curry,  of  Webb  City,  and  Halbert  H.  Mo- 
Cluer,  of  Kansas  City,  for  appellant.  M.  L. 
Friedman,  I.  J.  Ringolsky,  and  Rlngolsky  ft 
Friedman,  all  of  Kansas  City,  for  respond- 
ent 

TRIMBLE,  J.  This  Is  a  suit  upon  a  stat- 
ed account  for  scrap  iron  alleged  to  have 
been  sold  to  the  defendants  as  joint  purchas- 
ers. The  Iron  was  sold  by  the  Oalamba  Iron 
&  Metal  Company,  a  corporation,  and  the  pe- 
tition alleges  that  an  account  was  stated  be- 
tween said  company  and  the  defendants,  and 
that  on  such  stated  account  It  was  agreed 
that  $790.60  was  due  from  defendants  to 
said  company,  and  that  the  defendants 
agreed  to  pay  said  sum.  Said  account  was 
afterwards  assigned  to  the  plaintiff,  who 
brought  this  suit  The  defendants  filed  sep- 
arate answers.  A  verdict  and  judgment  was 
had  against  both  defendants,  and  the  Indi- 
vidual defendant  has  appealed. 

There  is  no  contest  over  the  amount  of  the 
account,  nor  over  the  question  whether  It  Is 
an  account  stated  or  not,  nor  as  to  plain- 
tiff's right  to  sue  thereon.  Appellant  Qwath- 
mey's  main  contention  Is  that,  as  to  him,  the 
agreement  or  contract  forming  the  ultimate 
foundation  of  the  suit  was  within  the  stat- 
ute of  frauds. 

It  seems  that  the  defendant  Harrlsonvllle 
Pump  ft  Foundry  Company  was  a  corpora- 
tion organized  and  located  at  Harrlsonvllle 


«J=jFor  other  cases  see  game  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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for  the  manufacture  of  mining  machinery,  In 
which  it  used  large  quantities  of  scrap  iron 
as  raw  material.  Defendant  Gwathmey  had 
much  to  do  with  getting  the  company  organ- 
ised and  started  and  was  a  large  stockhold- 
er therein.  He  was  also  a  creditor  thereof, 
and,  when  it  finally  became  involved  finan- 
cially and  its  assets  sold,  he  became  the  pur- 
chaser. Gwathmey  was  an  officer,  stock- 
holder, and  in  charge  of  the  business  of  the 
Central  Foundry  Company  at  Webb  City,  at 
which  place  the  Galamba  Iron  ft  Metal  Com- 
pany was  also  located  and  where  the  plain- 
tiff then  lived.  The  Galamba  Iron  ft  Metal 
Company  was  a  dealer  In  scrap  Iron  and 
Junk  at  Webb  City.  After  defendant  Gwath- 
mey had  gotten  the  Harrisonville  Pump  ft 
Foundry  Company  started  In  business,  he 
went  to  the  Galamba  Iron  ft  Metal  Company 
and  wanted  it  to  sell  scrap  iron  on  account 
to  the  Harrlsonyllle  Company.  The  Galam- 
ba Company  (of  which  plaintiff  was  then 
president)  refused  to  extend  credit  to  the 
Harrisonville  Company,  as  It  did  not  regard 
said  company  as  being  In  good  financial  con- 
dition. The  entire  manufactured  output  of 
the  Harrisonville  Pump  &  Foundry  Company 
was  delivered  to  Gwathmey  and  the  Central 
Foundry  Company  for  sale  and  disposition 
on  a  commission  basis.  Upon  the  refusal  of 
the  Galamba  Iron  &  Metal  Company  to  ex- 
tend credit  to  the  Harrisonville  Pump  ft 
Foundry  Company,  Gwathmey  told  Mr.  Ga- 
lamba, the  president  of  the  Iron  company, 
that  the  Central  Foundry  Company  and  the 
Harrisonville  Pump  ft  Foundry  Company 
were  practically  the.  same  and  that  the 
stockholders  In  each  were  the  same.  But 
Mr.  Galamba  still  refused  to  extend  credit 
to  the  Harrisonville  Company,  and  thereup- 
on the  defendant  Gwathmey,  so  plaintiff  con- 
tends, proposed  that  the  iron  be  sold  to  both 
of  them,  himself  and  the  Harrisonville  Pump 
ft  Foundry  Company,  and  that  it  be  charged 
to  both  of  them  on  the  Galamba  Iron  ft  Met- 
al Company's  books.  Thereupon,  according 
to  plaintiff's  version  of  the  matter,  the  scrap 
iron,  in  the  account  that  afterwards  became 
a  stated  account  between  the  seller  and  both 
defendants,  was  sold  to  both  defendants  and 
was  charged  to  both  of  them. 

It  is  appellant's  contention  that,  at  best, 
plaintiff's  evidence  shows  nothing  more  than 
a  sale  to  the  Harrisonville  Company  and  an 
agreement  on  Gwathmey's  part  to  pay  for  the 
Iron  in  case  the  Harrisonville  Pump  ft  Foun- 
dry Company  did  not  pay.  Of  course,  if  that 
is  the  real  nature  of  the  agreement,  then  the 
alleged  promise  of  Gwathmey  Is  merely  a 
promise  to  answer  for  the  debt  of  another, 
and,  being  oral,  no  action  against  Gwathmey 
could  be  maintained  upon  it  or  upon  the  stat- 
ed account  growing  solely  out  of  the  sale. 
Section  2783,  R.  S.  Mo.  1900.  On  the  other 
hand.  If  the  sale  was  made  to  both  defend- 
ants— that  Is,  if  the  two  were  Joint  purchas- 
ers—then Gwathmey's  agreement  was  a  di- 


rect undertaking  to  be  responsible  for  the 
whole  account,  and,  in  that  event,  it  was  not 
within  the  statute  of  frauds. 

The  evidence  offered  upon  the  plaintiff's 
side  clearly  tends  to  show  that  the  Galamba 
Iron  ft  Metal  Company  refused  to  sell  to  the 
Harrisonville  Pump  ft  Foundry  Company 
and  agreed  only  to  make  the  sales  to  both 
It  and  Gwathmey.  Plaintiff  testified  that: 

"The  conversation,  when  it  came  up  to  me, 
he  (Gwathmey)  asked  about  selling  merchandise 
to  the  Harrisonville  Pump  ft  Foundry  Company, 
and  I  told  him  I  had  no  faith  in  the  Harrison- 
ville Pump  &  Foundry  Company.  'Well,'  he 
says,  *yon  sell  the  goods  to  me  and  the  Harrison- 
ville Foundry,  that  I  may  go  in  myself.'  And 
I  says.  Tea,  you  can  have  all  the  credit  you 
want'1' 

He  further  testified  that,  after  the  goods 
were  sold  to  Mr.  Gwathmey  at  Webb  City,  he 
took  the  goods  and  they  were  shipped.  He 
further  testified  that  the  goods  were  to  be 
charged  to  Gwathmey  and  to  the  Harrison- 
ville Pump  &  Foundry  Company,  and  that 
they  were  so  charged.  The  bookkeeper  for 
the  Galamba  Iron  ft  Metal  Company  cor- 
roborated plaintiff  as  to  the  agreement,  and 
testified  that  the  president  refused  to  sell  to 
the  Harrisonville  Pump  ft  Foundry  Compa- 
ny, but  said  he  would  sell  to  Gwathmey,  and 
that  then  it  was  agreed  that  the  sale  should 
be  to  both,  and  Gwathmey  said  to  charge  the 
account  to  him  and  the  pump  company. 

[1]  In  charging  the  account  on  the  books, 
the  bookkeeper  did  not  charge  it  in  one  ac- 
count to  Gwathmey  and  the  Harrisonville 
Pump  ft  Foundry  Company,  but  charged  the 
account  in  duplicate  on  two  different  and  sep- 
arate pages  of  the  ledger  thus:  On  one  the 
heading  was,  "Joe  Gwathmey  (see  Harrison- 
ville Pump  ft  Fdry.  Co.)."  And  on  the  oth- 
er was  "Harrisonville  Pump  &  Fdry.  Co. 
(see  Joe  Gwathmey)."  The  accounts  under 
each  heading  were  Identical.  But,  although 
the  account,  thus  charged,  was  not  entered 
upon  the  books  In  the  form  of  a  Joint  ac- 
count, yet  the  entries  on  the  books,  in  the 
way  they  appear,  do  not  conclusively  show 
there  was  not  a  Joint  sale,  and  therefore  can- 
not be  said  to  disprove  plaintiff's  claim  as  a 
matter  of  law.  The  agreement  may  have 
been  as  plaintiff  claims  and  the  sale  made  to 
both  defendants,  and  the  method  of  entry 
on  the  books  merely  an  awkward  method  of 
bookkeeping.  We  do  not  think  the  entries  on 
the  books,  standing  as  they  appear,  are  con- 
clusive of  the  matter  or  prevent  the  question 
of  what  was  the  real  transaction  from  being 
submitted  to  the  Jury.  It  still  remained  a 
Jury  question  as  to  what  was  the  nature  of 
the  contract. 

[2]  It  is  urged  that  Gwathmey  cannot  be 
held,  since  the  seller  did  not  extend  credit 
exclusively  to  him,  and  that  this  is  shown 
by  the  fact  that  the  account  was  not  charged 
solely  to  him.  So  far  as  the  way  in  which 
the  account  was  charged  Is  concerned,  as  we 
have  Just  Bald,  we  do  not  think  the  mere 
method  of  entry  on  the  books  should  con- 
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dusively  determine  the  nature  of  the  agree- 
ment, but  the  way  It  was  charged  Is  only  a 
circumstance  for  the  consideration  of  the 
jury  In  determining  whether  the  sale  was 
made  to  the  defendants  as  joint  purchasers 
or  otherwise.  And,  If  the  sale  was  in  fact 
made  to  the  defendants  jointly,  then  the 
point  now  made,  that  the  promise  Is  within 
the  statute  because  credit  was  not  given  to 
Gwathmey  solely,  is  without  force  or  appli- 
cation. It  is  only  in  determining  as  to  which 
person  the  sale  was  made,  whether  to  the 
third  person  or  to  the  promisor,  that  the 
question  of  to  whom  credit  was  extended  is 
material.  If  the  sale  was  made  to  either  the 
one  or  the  other,  then  the  question  as  to 
whom  credit  was  given  is  very  material  in 
determining  whether  the  undertaking  was  di- 
rect or  collateral,  and,  in  that  situation,  if 
any  credit  at  all  be  given  the  third  party, 
the  promise  Is  collateral  and  unenforceable 
unless  in  writing.  But  if  the  sale  was  made 
to  them  as  joint  purchasers,  then  the  credit 
is  given  to  both  Jointly;  that  is,  each  is  him- 
self directly  liable  for  the  whole  debt,  and, 
"as  neither  can  be  said  to  be  surety  for  the 
other  to  the  creditor,  their  engagement  need 
not  be  In  writing."  Browne  on  Stat  of 
Frauds  (5th  Ed.)  $  197,  p.  260.  In  those  cases 
where  it  is  said  that  the  giving  of  credit  in 
any  degree  to  the  third  person  will  be  fatal 
to  the  case  against  the  promisor,  it  will  be 
found  that  they  were  cases  where  there  was 
no  question  of  a  joint  purchase  in  them. 
There  must  be  either  a  joint  purchase  or  a 
sale  to  the  promisor  alone  to  make  the  tat- 
ter's promise  to  pay  an  original  undertaking. 
Rottman  v.  .Fix,  25  Mo.  App.  667,  573;  Price 
v.  Chicago,  etc.,  R.  Co.,  40  Mo.  App.  189, 194; 
Gill  v.  Reed,  66  Ma  App.  246.  Of  course,  it 
could  not  be  contended  that  a  sale  was  made 
to  only  one  upon  his  direct  undertaking  to 
pay,  if  the  seller  at  the  same  time  was  ex- 
tending credit,  or  partial  credit,  to  another. 

[3, 4]  Nor  can  it  be  said  as  a  matter  of 
law  that,  notwithstanding  the  explicit  and 
positive  agreement  that  the  goods  were  sold 
to  both  defendants  as  joint  purchasers,  the 
remark  made  by  defendant  Gwathmey,  to 
the  effect  that  If  the  other  joint  purchaser 
did  not  pay  for  the  goods  he  would,  this  over- 
turned and  changed  the  agreement  into  a  sale 
to  the  Harrlsonvllle  Pump  &  Foundry  Com- 
pany with  an  oral  collateral  agreement  on 
his  part  to  pay  if  the  pump  company  did  not. 
For  if  a  contract  of  Joint  purchase  was  made 
and  entered  into,  then  the  expression  or  re- 
mark of  the  defendant  Gwathmey  was  not 
the  expression  of  a  conditional  agreement  to 
pay,  but  was  merely  what  the  law  would 
require  him  to  do;  and  the  evidence  is  that, 
after  an  hour  or  more  of  discussion  about  the 
sale  of  scrap  iron,  the  final  agreement  was 
that  the  iron  was  sold  to  both  and  was  to 
be  charged  to  both.  There  was  evidence  suf- 
ficient to  take  the  case  to  the  jury,  and  ap- 
pellant's demurrer  was  rightly  overruled. 


[5]  Plaintiff  asked  but  one  Instruction,  and 
that  is  attacked  as  being  erroneous  in  a 
number  of  particulars.  Many  of  the  objec- 
tions are  no  longer  tenable  under  the  dispo- 
sition of  the  case  made  above.  However,  the 
instruction  fails  to  submit  the  very  question 
at  Issue  between  the  parties  as  to  whether 
or  not  the  alleged  promise  of  Gwathmey  was 
original  or  collateral  to  that  of  the  Harrlson- 
vllle Pump  &  Foundry  Company,  and  the  ju- 
ry could  find  every  fact  predicated  In  plain- 
tiffs Instruction  and  return  a  verdict  for 
plaintiff  without  deciding  the  question  wheth- 
er the  sale  was  a  joint  sale  or  merely  a  sale 
to  the  Harrlsonvllle  Company  with  an  agree- 
ment on  Gwathmey's  part  to  be  security 
therefor.  Plaintiff  meets  this  by  saying  that 
the  instructions  for  defendant  clearly  sub- 
mitted that  Issue,  and  that,  reading  all  the 
instructions  together,  the  defendant's  sup- 
plement the  plaintiff's  instruction. 

[J]  In  support  of  this,  plaintiff  cites  Blies- 
ner  v.  Riesmeyer  Distilling  Co.,  174  Mo. 
App.  139,  167  S.  W.  980;  Riegel  v.  Loose- 
Wiles  Biscuit  Co.,  169  Mo.  App.  513,  166  S. 
W.  59;  May  v.  Anansino,  185  S.  W.  1178,  and 
Dale  v.  Smith,  186  S.  W.  1183.  We  recognize 
the  rule  announced  in  those  cases,  namely, 
that  where  the  plaintiff's  instructions  are 
good  as  far  as  they  go  and  are  not  contra- 
dictory of,  but  are  consistent  with,  the  de- 
fendant's Instructions,  then  an  omission  to 
include  some  element  of  the  case  not  an  es- 
sential part  of  plaintiff's  cause  of  action  will 
not  call  for  its  reversal  and  remanding  if  the 
omission  is  clearly  supplied  by  the  defend- 
ant's instructions.  But  the  situation  here  is 
somewhat  different  from  that  Plaintiff's  in- 
struction is  not  entirely  harmonious  and  con- 
sistent with  defendant's  even  as  far  as  It 
goes.  Impliedly  at  least,  It  assumes  that 
the  scrap  iron  was  sold  to  Gwathmey,  and, 
on  that,  predicates  facts  which  go  to  show 
an  account  stated  between  him  and  the  sell- 
er and  an  oral  agreement  on  his  part  to  pay 
the  amount  found  due  on  that  settlement, 
and  then. tells  the  jury  that,  If  they  believe 
such  facts  and  that  said  stated  account  has 
been  assigned  to  plaintiff,  then  they  will  find 
a  verdict  for  plaintiff.  Indeed,  the  Instruc- 
tion may  well  be  deemed  to  have  expressly 
assumed  that  Gwathmey  was  the  original 
purchaser  of  the  goods,  since  it  says  that  "if 
you  find  and  believe  from  the  evidence  that 
on  and  prior  to  May  18,  1911,  the  Galamba 
Iron  &  Metal  Company  and  the  defendant 
J.  H.  Gwathmey  had  mutual  dealings  with 
each  other,  arising  out  of  the  sale  and  de- 
livery of  certain  merchandise  In  evidence,  at 
his  special  Instance  and  request  and"  etc. 
Then  follow  the  other  facts  predicated  as 
above  stated.  There  was  no  question  but 
that  whatever  sale  was  made  was  negotiated 
by  Gwathmey  either  as  agent  for  the  Har- 
risonville  Pump  &  Foundry  Company  or  for 
himself  and  the  company.  So  that  when 
the  court  tells  the  jury  that  if  the  iron 
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company  and  Gwathmey  had  mutual  dealings 
with  each  other,  arising  out  of  the  sale  and 
delivery,  at  his  special  instance  and  request, 
then,  upon  certain  facts  being  found  show- 
ing the  account  to  have  become  stated  and 
assigned  to  plaintiff,  a  verdict  In  his  favor 
should  be  returned,  It  would  seem  that  the 
court  has  assumed — not  merely  omitted — the 
very  crux  of  the  case.  Again,  the  principle 
that  defendant's  instructions  may  cure  an 
omission  In  plaintiff's  instruction  Is  not  ap- 
plicable where  the  omission  Is  "an  essential 
element  in  plaintiff's  case"  and  yet  a  ver- 
dict is  directed.  Hall  v.  Coal  &  Coke  Co., 
260  Mo.  351,  359,  168  S.  W.  927,  Ann.  Cas. 
1916C,  375 ;  Bettokl  v.  Northwestern  Coal  & 
Mining  Co.,  180  S.  W.  1021,  1023. 

For  the  error  noted,  the  judgment  Is  re- 
versed, and  the  cause  remanded.  All  concur. 


WILLIAMS  v.  UNITED  STATES  EXPRESS 
CO.   (No.  .12270.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Jan.  29,  1917.) 

1.  Joint-Stock  Companies  «J=»1  —  Powebs 

AND  PBIVILEOBS. 

A  joint-stock  company  has  powers  and  priv- 
ileges not  possessed  by  individuals  or  partner- 
ships. 

[Ed.  Note.— For  other  cases,  see  Joint-Stock 
Companies,  Cent  Dig.  f  1.] 

2.  Joint-Stock  Companies  <8=>19  —  Action 
against— "cobporation." 

A  joint-stock  company  as  such  may  be  sued, 
Rev.  St  1909,  f  2990,  so  expressly  providing  as 
to  corporations,  and  section  2963  of  the  same 
chapter  declaring  the  term  "corporation,"  as 
used  in  the  chapter,  to  include  joint-stock  com- 
panies. 

[Ed.  Note.— For  other  cases,  see  Joint-Stock 
Companies,  Cent  Dig.  {{  21-27. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Corporation.] 

8.  Joint-Stock  Companies  «j=>19  —  Summons 
— Service. 

By  express  provision  of  Rev.  St  1909,  f 
1760,  summons  is  to  be  served  on  a  foreign 
joint-stock  company  having  an  office  or  doing 
business  in  the  state  as  on  a  corporation. 

[Ed.  Note.— For  other  cases,  see  Joint-Stock 
Companies,  Cent  Dig.  ff  21-27.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  James  E.  Goodrich,  Judge. 

Action  by  H.  R.  Williams  against  the 
United  States  Express  Company.  From  an 
adverse  judgment,  plaintiff  appeals.  Reversed 
and  remanded. 

See,  also,  184  S.  W.  1146. 

T.  A.  Witten,  of  Kansas  City,  for  appellant 
Frank  Hagerman,  of  Kansas  City,  for  re- 
spondent 

BLAND,  J.  Plaintiff  sued  defendant  In  the 
circuit  court  of  Jackson  county,  Mo.  for  $141.- 
85,  and  had  judgment  for  that  sum.  Defend- 
ant was  sued,  summoned,  and  served  as  a  cor- 
poration.  It  appeared  specially,  and,  averring 


that  It  Is  a  foreign  joint-stock  company,  and 
not  a  corporation,  moved  to  quash  the  sum- 
mons. This  motion  was  overruled.  There- 
after plaintiff  had  the  sheriff  to  amend  his 
return  so  as  to  show  service  on  defendant  as 
a  joint-stock  company,  and  a  default  was 
noted.  Subsequently  plaintiff  amended  his 
petition  to  show  the  fact  that  the  defendant 
Is  a  corporation  and  a  joint-stock  company. 

After  the  making  of  both  of  said  amend- 
ments, and  pending  the  holding  of  the  case 
under  advisement  defendant  appeared  and 
filed  Its  demurrer  to  the  petition  for  that, 
First,  plaintiff's  petition  is  insufficient;  sec- 
ond, defendant  is  not  a  suable  legal  entity — 
which  demurrer  was  overruled,  and,  defend- 
ant pleading  no  further,  Judgment  was  ren- 
dered for  plaintiff  in  the  sum  prayed  for. 
The  trial  court  on  motion  of  defendant  set 
this  judgment  aside  and  granted  a  new  trial 
to  it  on  the  ground  that  a  joint-stock  com- 
pany cannot  be  sued  as  such,  whereupon 
plaintiff  appealed. 

Article  1,  c  33,  of  the  statute  provides  as 
follows: 

"The  term  'corporation,'  as  used  in  this  chap- 
ter, shall  be  construed  to  include  all  joint-stock 
companies  or  associations  having  any  powers  or 
privileges  not  possessed  by  individuals  or  part- 
nerships." Section  2963,  Revised  Statutes  of 
1909. 

The  wording  of  this  section  Is  couched  in 
exactly  the  same  terms  as  section  11,  art  12, 
of  the  Constitution  of  this  state.  The  same 
article  and  chapter  of  the  Revised  Statutes 
provides,  among  other  things,  that: 

"Every  corporation,  as  such,  has  power: 
*  •  ♦  Second — to  sue  and  be  sued,  complain 
and  defend  in  any  court  of  law  or  equity."  ■  Sec- 
tion 2990,  Revised  Statutes  of  1909. 

If  In  section  2990  we  were  to  substitute  the 
words  "joint-stock  company"  for  "corpora- 
tion" (as  Is  apparently  authorised  by  section 
2963),  It  would  read  thus: 

"Every  joint-stock  company,  as  such,  has  pow- 
er *  *  *  to  sue  and  be  sued,  complain  and 
defend  in  any  court  of  law  or  equity." 

Article  4,  c.  21,  of  the  statutes  of  this 
state,  governing  the  serving  of  summonses, 
provides,  among  other  things,  that: 

"Where  defendant  is  a  corporation  or  joint- 
Hook  company  [italics  ours]  organized  under 
the  laws  of  any  other  state  or  country,  and  hav- 
ing an  office  or  doing  business  in  this  state,"  a 
summons  shall  be  executed  "by  delivering  a  copy 
of  the  writ  and  petition  to  any  officer  or  agent 
of  such  corporation  or  company  in  charge  of 
any  office  or  place  of  business,  •  •  *  and 
when  •  *  *  in  conformity  with  this  subdivi- 
sion, shall  be  deemed  personal  service  against 
such  corporation,  and  authorized  the  rendition 
of  a  general  judgment  against"  the  defendant. 
Section  1760,  Revised  Statutes  of  1909. 

[1]  In  view  of  the  provisions  of  section 
2963,  Revised  Statutes  1909,  It  becomes  perti- 
nent to  Inquire  whether  a  joint-stock  company 
has  any  powers  or  privileges  not  possessed  by 
individuals  or  partnerships.  That  a  joint- 
stock  company  does  enjoy  such  powers  and 
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privileges  la  well  settled.  17  Am.  &  Eng.  One. 
of  Law,  638,  and  cases  cited. 

"A  'joint-stock  company'  at  common  law  was 
a  hybrid  midway  between  a  corporation  and  a 
partnership ;  e.  g.,  it  had  directors  and  officers, 
articles  of  association,  a  common  capital  divided 
into  shares;  these  shares  represented  the  inter- 
est of  the  members,  were  transferable  without 
the  consent  of  the  other  members;  hence  there 
was  no  delectus  persons),  and  the  death  of  a 
member  did  not  dissolve  the  company."  State 
ex  rel.  Pearson  v.  Louisiana  &  Missouri  River 
R.  Oo.  et  al.,  196  Mo.  636,  94  S.  W.  282. 

[2,  3]  Construing  together  sections  2963  and 
2990  of  article  1,  c  33,  Revised  Statutes 
1909,  and  section  1760,  art  4,  c  21,  R.  S. 
1909,  we  cannot  but  arrive  at  the  conclusion 
that  the  defendant,  being  a  joint-stock  com- 
pany, and  therefore  having  powers  and  privi- 
leges not  possessed  by  Individuals  and  part- 
nerships, must  be  treated  as  a  corporation 
for  the  purposes  of  said  chapters  33  and  21, 
and,  as  such,  can  "sue  and  be  sued,  complain 
and  defend  In  any  court  of  law  or  equity"  as 
a  legal  entity. 

We  are  aware  that  the  cases  of  Adams  Ex- 
press Company  v.  Metropolitan  Street  Rail- 
way Company,  126  Mo.  App.  471, 103  S.  W.  583, 
and  Metropolitan  Street  Railway  Company  v. 
Adams  Express  Company,  145  Mo.  App.  871, 
130  S.  W.  101,  hold  to  the  contrary,  but  a 
study  of  the  opinions  In  these  cases  shows  that 
the  statutes  referred  to  herein  were  not  con- 
sidered. We  therefore  cannot  follow  these 
cases  In  our  decision  of  this  case. 

The  Legislature  has  apparently  attempted 
to  meet  the  decisions  in  the  last  two  cited 
cases  by  an  amendment  to  section  1760  of  the 
Revised  Statutes  (Laws  1915,  p.  225),  but  said 
amendment,  having  been  enacted  long  after 
the  trial  of  this  suit,  can  have  no  application 
here. 

The  judgment  of  the  court  is  reversed,  and 
the  cause  remanded,  with  Instructions  that 
the  lower  court  set  aside  its  order  granting 
a  new  trial,  reinstate  its  finding,  and  render 
judgment  thereon  for  plaintiff.  All  concur. 


PEYCKB  BROS.  COMMISSION  CO.  v. 
SANDSTONE  CO-OP.  CO.  (GREAT 
NORTHERN  BY.  CO.,  Garnishee).  (No. 
12265.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Feb.  12,  1917.) 

1.  Garnishment  <8=>1G2  —  Truth  or  Gar- 
nishee's Answer— Burden  of  Proof. 

The  burden  is  on  plaintiff,  in  an  action 
wherein  a  third  party  is  garnished,  to  prove 
that  the  answer  of  the  garnishee  is  not  true. 

[Bd.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  {  300.] 

2.  Carriers  «J=»177(8)— Carriage  of  Goods- 
Liability  of  Initial  Carries— Interstate 
Commerce  Act. 

Unauthorized  delivery  of  a  car  to  a  ship- 
per by  the  terminal  carrier  without  surrender  of 
the  bill  of  lading  under  Interstate  Commerce 
Act  Feb.  4,  1887,  c.  104,  24  Stat  379,  rendered 


the  initial  carrier  liable,  either  in  tort  for  the 
conversion  of  the  car  or  on  a  contract  for  breach 
of  the  contract  of  carriage. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  779-780.] 

8.  Garnishment  «=>40  —  Unliquidated 
Claim. 

A  claim  for  unliquidated  damages  on  con- 
tract or  in  tort  is  not  the  subject  of  garnish- 
ment since  the  liability  of  a  garnishee  to  a  de- 
fendant debtor  muBt  originate  in  and  be  depend- 
ent upon  contract  in  order  to  authorize  the  pro- 
ceeding, and  the  damages  must  be  liquidated. 

[Ed.  Note.— For  other  cases,  see  Garnishment 
Cent  Dig.  |  82.] 

4.  Carriers  <3=>18tt%— Carriage  of  Goodbh- 
Right  of  Plaintiff  —  Exercising  Credi- 
tor's Election. 

In  the  absence  of  evidence  tending  to  show 
that  a  shipper  of  goods  chose  to  regard  the 
initial  carrier  as  its  debtor  to  the  extent  only  of 
the  price  it  fixed  on  the  goods  when  they  were 
shipped,  or  that  it  authorized  the  initial  car- 
rier as  its  agent  to  collect  the  price  of  the  goods 
from  the  consignee,  who  obtained  possession  of 
the  car  from  the  terminal  carrier,  without  sur- 
render of  the  bill  of  lading,  and  disposed  of  it 
the  consignee,  suing  the  shipper  of  the  goods, 
could  not  uphold  its  garnishment  of  the  initial 
carrier  as  the  shipper's  debtor,  since  the  con- 
signee could  not  exercise  the  right  of  choosing 
for  the  shipper  what  it  would  do,  or  which  cause 
of  action  it  would  rely  on  in  reference  to  the 
initial  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f  829.] 

5.  Witnesses  «J=>880(5)— Effect  of  Calling 
—Stipulation  as  to  Witness'  Testimony. 

A  party  who  puts  a  witness  on  the  stand 
vouches  for  his  testimony,  which  cannot  be  con- 
tradicted, or  any  lack  therein  supplied,  merely 
by  introducing  a  stipulation  concerning  what,  on 
a  former  occasion,  and  at  an  entirely  different 
trial,  it  was  thought  the  witness'  testimony 
would  be. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  1214,  1219.] 

6.  Garnishment  #=230— Affecting  Liabil- 
ity by  Garnishee. 

A  garnishee  could  not,  by  its  own  acta,  af- 
fect its  liability  to  its  creditor  without  the  let- 
ter's consent 

[Ed.  Note.— For  other  cases,  see  Garnishment 
Cent  Dig.  §8  435-444.] 

7.  Justices  of  the  Peace  <8=>47(1)  —  Equi- 
table Jurisdiction. 

A  justice  court  has  no  equitable  jurisdic- 
tion. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  184,  186,  188.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Chas.  W.  German,  Special  Judge. 

Action  by  the  Peycke  Brothers  Commission 
Company  against  the  Sandstone  Co-operative 
Company,  wherein  notice  of  garnishment  was 
served  upon  the  Great  Northern  Railway 
Company.  From  a  Judgment  against  the 
garnishee,  it  appeals.    Judgment  reversed. 

Warner,  Dean,  McLeod  &  Langworthy  and 
James  P.  Kem,  all  of  Kansas-  City,  for  ap- 
pellant Edwin  S.  McCrary,  of  Kansas  City, 
for  respondent 

TRIMBLE,  J.  The  appeal  herein  involves 
the  validity  of  a  garnishment  obtained  In  a 
Justice  court.   In  the  case  of  Peycke  Bros. 
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Commission  Co.  v.  Sandstone  Oo-operattre 
Company,  the  Justice,  on  January  24,  1914, 
rendered  Judgment  In  favor  of  plaintiff  for 
$326.30,  and  said  Judgment  became  final.  No- 
tice of  garnishment  was  served  upon  the 
garnishee  May  9,  1914.  The  garnishee  de- 
nied that  it  had  In  its  possession  or  under 
its  control  any  property  of  the  Sandstone  Co- 
operative Company,  or  was  indebted  to  it  in 
any  way.  This  issue  was  tried  before  the 
Justice  on  June  16,  1914,  resulting  In  a  Judg- 
ment against  the  garnishee  for  $267.66.  Ap- 
peal was  taken  to  the  circuit  court,  where 
the  matter  was  tried  anew,  and  Judgment  was 
again  rendered  against  the  garnishee  for  said 
amount,  and  it  has  brought  the  case  here. 

The  contention  of  garnishee  is  that  .the 
evidence  discloses  no  debt,  subject  to  garnish- 
ment, owed  by  the  garnishee  to  the  Sandstone 
Co-operative  Company.  If  this  is  true,  the 
other  points  made  concerning  the  admissibili- 
ty of  certain  parts  of  plaintiff's  evidence  need 
not  b£  considered.  Passing  these,  the  ques- 
tion whether  plaintiff's  evidence  is  admissible 
In  Its  entirety,  the  facts  upon  which  the  gar- 
nishment rests  may  be  stated  thus:  The 
Sandstone  Co-operative  Company,  located  at 
Brookport,  Minn.,  shipped  a  carload  of  cab- 
bage from  that  point  to  Kansas  City.  The 
Great  Northern  Railway  Company  was  the 
Initial  carrier,  and  the  shipment  was  upon  a 
bill  of  lading  to  shipper's  order,  with  direc- 
tions to  the  carrier  to  notify  Peycke  Bros. 
Commission  Company  at  Kansas  City.  The 
bill  of  lading,  with  draft  for  $267.66  attach- 
ed, was  sent  to  a  Kansas  City  bank.  The 
Chicago,  Burlington  &  Qulncy  Railway  Com- 
pany was  the  terminal  carrier,  and  it  had  an 
arrangement  with  Peycke  Bros.  Commission 
Company,  whereby,  under  a  bond  given  to 
indemnify  the  carrier,  the  latter  would  de- 
liver shipments  to  the  commission  company 
as  they  arrived  without  demanding  the  bill 
of  lading.  When  the  carload  of  cabbage  ar- 
rived, the  Burlington  delivered  ft  to  the  com- 
mission company  who  unloaded  and  disposed 
of  It  In  the  meantime,  however,  the  com- 
mission company,  claiming  that  other  cars 
shipped  to  them  by  the  Sandstone  Company 
shortly  before  or  about  the  time  of  the  ship- 
ment of  the  car  now  in  question  were  not  as 
represented,  brought  suit,  and  obtained  the 
Judgment  for  $326.30,  hereinbefore  mention- 
ed. The  commission  company,  after  obtain- 
ing the  car  now  in  question  from  the  Burling- 
ton Railway,  did  not  pay  the  draft  and  ob- 
tain the  bill  of  lading  from  the  bank,  and 
made  no  effort  to  do  so  for  some  time  after 
the  delivery  of  the  car.  In  the  meantime,  the 
Sandstone  Company  recalled  the  draft  and 
bill  of  lading,  and  the  same  never  reached 
the  commission  company,  and,  the  shipment 
being  to  shipper's  order,  the  title  to  the  ship- 
ment never  passed.  The  delivery  of  the  car 
by  the  Burlington,  without  requiring  the  bill 
of  lading  to  be  surrendered,  was  unauthoriz- 
ed, and,  upon  demand  by  the  Burlington  for 
payment  to  cover  invoice  price  of  the  car, 
191  S.W.-69 


Peycke  Bros.  Commission  Company  paid  to 
the  Burlington  agent  $267.66  on  April  27, 
1914.  As  stated,  notice  of  garnishment  was 
served  upon  the  Great  Northern  Railway 
Company  May  9, 1914.  Plaintiff  claims,  how- 
ever, that  there  is  evidence  tending  to  show 
that  the  Burlington  agent  collected  said  mon- 
ey for  the  Great  Northern,  and  was  holding 
it  for  that  railway  company  at  the  time  of 
service  of  notice  of  garnishment  and  at  the 
time  of  the  trial  in  the  justice  court,  to  wit, 
June  16, 1914.  We  will  notice  this  claim  as  to 
the  evidence  later. 

[1]  The  burden  Is  upon  the  plaintiff  to 
prove  the  answer  of  the  garnishee  is  not  true. 
Davis,  Garnishee,  v.  Knapp,  8  Mo.  657.  The 
question  then  is,  Does  the  evidence  disclose 
any  debt  due  from  the  Great  Northern  Rail- 
way Company  to  the  Sandstone  Co-operative 
Company  which  Is  subject  to  garnishment  un- 
der the  rules  of  law  applicable  thereto? 

[2-4]  The  delivery  of  the  car  by  the  termi- 
nal carrier,  the  Burlington,  was  unauthoriz- 
ed, and  this,  under  the  Interstate  Commerce 
Act,  rendered  the  initial  carrier,  the  Great 
Northern,  liable  either  in  tort  for  the  con- 
version of  the  car  of  cabbage  or  on  contract 
for  breach  of  the  contract  of  carriage.  In 
neither  case  would  the  damages  be  liquidated, 
and  an  unliquidated  claim  cannot  be  reached 
by  garnishment  Eddy  v.  Heath's  Garnishees, 
31  Mo.  141;  Ransom  v.  Hays,  Garnishee,  39 
Mo.  445 ;  Waples-Platter  Grocery  Co.  v.  Tex- 
as, etc.,  R  Co.,  96  Tex.  486,  68  S.  W.  265,  59 
L.  R.  A.  353 ;  Keyes  v.  Milwaukee  &  St.  Paul 
R.  Co.,  25  Wis.  691;  Kidder  v.  Page,  48  N. 
H.  380;  Selheimer  v.  Elder,  98  Pa.  154.  The 
liability  of  a  garnishee  to  a  defendant  debtor 
must  originate  in  and  be  dependent  upon  con- 
tract in  order  to  authorize  the  proceeding ;  a 
claim  for  unliquidated  damages  or  a  right  of 
action  for  a  tort  is  not  the  subject  of  gar- 
nishment. Cunningham  v.  Baker,  104  Ala. 
160, 16  South.  68,  53  Am.  St.  Rep.  27.  It  may 
be,  the  Sandstone  Company,  if  it  chose,  could 
have  treated  the  Great  Northern  as  having 
violated  Its  contract  of  carriage,  and  could 
have  regarded  said  carrier  as  its  debtor  to 
the  extent  only  of  $267.66,  the  price  it  flxed 
on  the  cabbage  when  they  were  shipped ;  or, 
If  it  chose,  it  could  have  authorized  the 
Great  Northern  as  its  agent  to  collect  said 
price  of  the  cabbage  from  the  party  who  ob- 
tained possession  of  the  car  and  disposed  of 
it  And  If  there  were  any  evidence  reasona- 
bly tending  to  show  that  it  had  done  either  of 
these  things,  then  the  question  of  whether 
the  garnishment  herein  was  valid  would 
present  a  different  aspect  But  unless  there 
is  evidence  tending  to  show  that  the  Sand- 
stone Company  did  choose  to  so  regard  and 
treat  the  Great  Northern,  we  do  not  see  how 
plaintiff  can  uphold  its  garnishment.  For 
the  plaintiff  Cannot  exercise  the  right  of 
choosing  for  the  Sandstone  Company  what  It 
will  do  or  which  cause  of  action  It  will  rely 
upon  in  reference  to  the  Great  Northern. 
The  measure  of  damages  for  conversion 
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would  doubtless  be  the  value  of  the  goods  at 
point  of  destination;  while  if  the  Sandstone 
Company's  claim  was  merely  for  money  had 
and  received,  or  If  the  latter  had,  after  the 
unauthorized  delivery  of  the  car,  empowered 
the  company  as  Its  agent  to  collect  its  price, 
then  the  measure  would  be  the  amount  col- 
lected. The  plaintiff  cannot  exercise  this 
right  of  choice  for  the  Sandstone  Company. 
Lewis  v.  Dubose,  29  Ala.  219;  Johnson  v. 
Lamping,  84  Cat  293;  May  berry  v.  Morris, 
02  Ala.  113,  116. 

Now,  there  Is  no  evidence  whatever  tend- 
ing to  show  that  the  Sandstone  Company  had 
authorized  the  Great  Northern  or  the  Bur- 
lington agent  to  collect  the  price  of  the  car, 
without  the  bill  of  lading,  or  after  the  bill 
of  lading  and  draft  had  been  recalled,  or 
that  said  company  had  elected  to  treat  the 
initial  carrier  as  a  contractual  debtor  ow- 
ing a  fixed  and  definite  sum  for  the  unau- 
thorized delivery  of  said  car.  Plaintiff  put 
upon  the  stand  as  its  witness  the  local  agent 
of  the  Burlington,  to  whom  It  paid  the 
$267.66,  and  tried  to  show  that  said  sum  was 
collected  for  the  Great  Northern,  presumably 
at  the  request  of  the  Sandstone  Company. 
But  said  agent  testified  that  he  collected  it 
solely  to  save  himself  or  his  company  from 
liability  for  having  delivered  the  car  with- 
out obtaining  the  bill  of  lading,  and  that 
he  had  no  authority  from  the  Sandstone 
Company  to  do  so.  And  there  is  no  evidence 
tending  to  show  any  such  authority.  The 
letter  written  'by  the  agent  to  plaintiff,  de- 
manding the  $267.66  afterwards  paid  to 
him,  does  not  say  he  was  collecting  it  as 
agent  for  the  Sandstone  Company,  even  if 
his  mere  declaration  as  to  his  authority  could 
be  held  binding  upon  the  Sandstone  Com- 
pany. When  the  testimony  of  this  agent 
failed  to  support  plain  tiffa,  theory,  plaintiff 
introduced,  over  garnishee's  objection,  a 
stipulation  of  the  attorneys,  filed  in  the  Jus- 
tice court  at  the  trial  of  the  garnishment 
proceeding,  as  to  what  the  agent's  testimony 
would  be  if  he  were  then  present  Without 
regard  to  whether  this  stipulation  was  ad- 
missible at  the  trial  in  the  circuit  court,  it 
says  nothing  about  collecting  said  money  as 
agent  for  the  Sandstone  Company.  The  evi- 
dence, therefore,  clearly  failed  to  show  any 
authority  or  ratification  on  the  part  of  the 
Sandstone  Company  of  the  collection  of  said 
amount  by  the  Burlington  agent. 

[5]  Besides,  we  think  this  stipulation  shows 
on  its  face  that  It  was  for  use  only  at  the 
trial  in  the  justice  court.  It  was  not  an 
agreed  statement  of  facts,  but  only  an  agree- 
ment that  the  agent  would,  If  present,  testi- 
fy that  he  collected  the  money  for  the  Great 
Northern  and  still  held  it  for  the  company. 
But  at  the  trial  In  the  circuit  court  the  agent 
was  personally  present,  and  the  plaintiff  put 
him  on  the  stand  thereby  vouching  for  the 
integrity  of  his  testimony.    The  fact  that 


his  testimony  was  different  from  that  ex- 
pected from  him  could  not  be  obviated,  not 
could  his  testimony  be  contradicted  or  plain- 
tiff's lack  of  testimony  be  supplied,  merely  by 
Introducing  a  stipulation  concerning  what, 
on  a  former  occasion  and  at  an  entirely  dif- 
ferent trial,  it  was  thought  the  agent's  testi- 
mony would  be.  But  whether  the  stipulation 
was  admissible  or  not,  it  utterly  failed  to 
show  that  the  Burlington  agent  was  acting 
for  the  Sandstone  Company.  It  is  said  in  the 
brief  that  he  "assumed  to  act,"  but  the  mere 
fact  that  he  assumed  to  act  for  the  Sand- 
stone Company,  but  without  authority,  would 
not  be  sufficient  to  Justify  the  sustaining  of 
the  garnishment 

[6]  Even  if  the  Burlington  agent  was  act- 
ing for  the  Great  Northern  in  collecting  the 
$267.66,  still  the  garnishee  could  not,  by  its 
own  acts,  affect  its  liability  to  the  Sandstone 
Company  without  the  latter's  consent  Scales 
v.  Southern  Hotel  Co.,  37  Mo.  520,  526. 

IT]  Authorities  relating  to  cases  of  equita- 
ble garnishment  can  have  no  application 
here,  since  the  case  originated  In  a  court 
having  no  equitable  Jurisdiction.  Conse- 
quently the  garnishment  cannot  be  sustained 
on  the  theory  that  the  garnishee  may  be 
treated  as  a  trustee  holding  funds  which  in 
good  conscience  belong  to  the  Sandstone  Com- 
pany. Besides,  to  treat  the  garnishee  as  a 
trustee  of  the  Sandstone  Company,  without 
the  latter's  consent  is  to  violate  the  rule 
hereinabove  announced. 

The  Judgment  is  reversed.  All  concur. 


WARD  v.  STUTZMAN.    (No.  12274.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Feb.  12,  1917.) 

Fraudulent  Conveyances  «3=>230— Sales  h» 

Bulk  Act— "Prockbdino." 
The  action  of  a  creditor  of  a  vendor  of  goods 
in  bulk  in  seizing  them  and  having  them  sold 
on  execution  was  a  "proceeding"  within  the 
Bulk  Sales  Law  (Laws  1913,  p.  163)  I  4a,  pro- 
viding that  no  proceeding  at  law  or  in  equity 
shall  be  brought  against  any  vendee  to  invalidate 
any  sale  or  transfer  of  property  contemplated  by 
the  act  after  the  expiration  of  90  days  from  the 
date  of  delivery  of  such  property  to  the  vendee, 
the  limitation  section  not  being  limited  in  its  ap- 
plication to  proceedings  begun  under  section  2, 
providing  an  additional  remedy  for  that  class 
of  creditors  who  may  be  able  to  identify  goods 
they  have  sold  to  the  vendor. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §§  660-664. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Proceeding.] 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty; D.  E.  Bird,  Judge. 

Action  by  D.  B.  Ward  against  Ora  Stuts- 
man, wherein  Stutzman  confessed  judgment 
and  plaintiff  had  execution  levied  on  goods  in 
possession  of  Elsie  Maupin,  as  purchaser 
from  Stutzman,  who  filed  claim  with  the 
sheriff  asserting  her  ownership.    From  a 


#=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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judgment  for  plaintiff,  defendant  appeals. 
Judgment  reversed. 

New,  Miller,  Camack  &  Winger  and  C.  E. 
Cooley,  all  of  Kansas  City,  for  appellant. 
Samuel  Feller,  of  Kansas  City,  for  re- 
spondent. 

ELLISON,  J.  This  la  a  proceeding  Involv- 
ing a  construction  of  the  "Bulk  Sales"  law, 
found  In  Laws  1913,  p.  163. 

The  defendant  Ora  Stutsman,  owned  a 
stock  of  Jewelry  and  fixtures,  and  on  the 
28th  of  August,  1914,  sold  them  to  Elsie  Mau- 
pln,  the  claimant  herein.  The  requirements 
of  that  law  as  to  notice  to  creditors,  etc., 
were  not  complied  with.  In  the  following 
April  Stutsman  confessed  Judgment  In  favor 
of  Ward  &  Co.,  the  plaintiff  herein.  About 
two  weeks  thereafter  plaintiff  had  execution 
issued  on  this  Judgment,  and  the  sheriff  lev- 
ied It  on  the  stock  of  Jewelry  then  In  posses- 
sion of  claimant,  Maupin,  as  purchaser  from 
Stutsman  In  the  preceding  August.  Claim- 
ant, Maupin,  then  filed  her  claim  wjth  the 
sheriff,  asserting  her  ownership  of  the  prop- 
erty. Thereupon  plaintiff,  Ward  4  Co.,  gave 
the  sheriff  an  indemnity  bond,  and  the  sheriff 
sold  the  property  to  a  stranger  to  these  pro- 
ceedings. It  will  be  seen  that  the  execution 
was  Issued  and  levy  made  more  than  eight 
months  after  the  sale  to  claimant  Plaintiff, 
Ward  &  Co.,  filed  an  answer  to  claimant 
Maupin's  claim.  To  this  answer  claimant 
Maupin  filed  a  reply,  in  which  she  pleaded 
the  90-day  statute  of  limitations  prescribed 
in  section  4a  by  the  act  of  1913,  which  reads 
as  follows: 

"No  proceeding  at  law  or  in  equity  shall  be 
brought  against  any  vendee  to  invalidate  any 
sale  or  transfer  of  property  contemplated  by  this 
act  after  the  expiration  of  ninety  days  from 
the  date  of  delivery  of  such  property  to  any 
such  vendee." 

Plaintiff's  action  through  the  seizure  and 
execution  sale  made  by  the  sheriff  was  a 
"proceeding"  in  the  sense  of  the  statute  (Ri- 
ley Pa.  Oil  Co.  Symmonds,  190  S.  W.  1038, 
not  yet  officially  reported).  'For  seizure  of 
the  property  and  transfer  to  a  stranger  were 
acts  taken  to  Invalidate  the  sale  to  claimant 
by  Stutsman.  And  in  the  case  cited,  In 
speaking  of  the  statute  of  limitations  here 
invoked,  we  said  that: 

"After  the  expiration  of  that  limited  period,  he 
(the  purchaser)  cannot  be  disturbed  in  his  pur- 
chase so  far  as  any  violation  of  that  act  is  con- 
cerned." 

And  that: 

"The  intention  of  the  statute  is  to  preserve  an 
equality  among  the  creditors  under  section  1, 
during  the  period  limited  for  proceedings  against 
the  sale,  and  thereby  prevent  a  race  for  pref- 
erence which  might  otherwise  result." 

But  plaintiff,  by  a  course  of  reasoning  we 
cannot  approve,  has  developed  a  theory  that 
this  limitation  section,  broad  and  comprehen- 
sive as  it  is,  only  applies  to  proceedings  be- 
gun under  section  2  of  the  act.  The  first  sec- 
tion simply  provides  that  all  sales  of  a  stock. 


In  bulk,  or  In  greater  part,  shall  be  fraudu- 
lent and  void  unless  the  vendee  shall  demand 
of  the  vendor  a  list  of  his  creditors,  and 
then,  several  days  before  he  (the  vendee)  con- 
summates the  sale,  he  shall  notify  each  of 
these  creditors  of  bis  proposed  purchase  of 
the  terms  of  the  sale,  the  parties  thereto,  and 
the  place  and  time  where  and  when  it  will 
be  consummated.  This  section  is  open  to  all 
creditors.  But  section  2  of  the  act  provides 
an  additional  remedy  for  that  class  of  cred- 
itors who  may  be  able  to  identify  goods  they 
have  sold  to  the  vendor.  Riley  Pa.  Oil  Co.  v. 
Symmonds,  supra. 

We  are  at  a  loss  to  understand  why  the 
section  limiting  a  proceeding  to  Invalidate  a 
sale  in  bulk  should  be  confined  to  the  second 
section  of  the  act  There  Is  nothing  In  either 
of  the  sections  to  Indicate  such  intention,  and 
we  cannot  discover  any  reason  why  that  con- 
struction should  be  given  to  the  law.  Nor  do 
we  see  how  Supply  Co.  v.  Smith,  182  Mo. 
App.  212,  167  S.  W.  649,  in  any  way  bears 
upon  the  question.  In  M tiller  v.  Hubschman. 
84  N.  J.  Eq.  80,  32,  96  AUL  189, 190,  it  is  said 
that: 

"When  the  Legislature  saw  fit  to  give  this 
new  and  drastic  remedy — a  remedy  which  con- 
founds the  innocent  and  the  guilty  because  of 
the  difficulty  of  discriminating  between  them — 
it  did  not  think  it  wise  to  allow  it  to  be  applied, 
except  for  that  limited  period." 

Our  limitation  period  is  the  same  as  in  the 
states  of  Pennsylvania  and  New  Jersey;  and 
there  it  has  been  applied  in  cases  arising  In 
many  respects  as  in  the  present  Instance. 
Wilson  v.  Edwards,  32  Pa.  Super.  Ct  295, 311; 
Ritter  v.  Wray,  45  Pa.  Super.  Ct.  440,  449; 
Schumacher  Co.  v.  Riddle,  52  Pa.  Super.  Ct 
6;  Dickinson  v.  Harbison,  78  N.  X  Law,  97, 
72  Atl.  941. 

In  the  first  of  these  cases  the  sale  was  at- 
tacked by  a*  sheriff's  levy  as  In  this  case,  and 
the  court  said  (32  Pa.  Super.  Ct.  p.  311)  that 
if  the  act  was  not  complied  with,  "the  only 
penalty  Is  that  the  sale  Is  voidable  as  to  cred- 
itors for  the  period  of  three  months."  In  the 
second  case,  the  court  said  (45  Pa.  Super.  Ct 
p.  449): 

"The  sale  was  consummated  on  April  16th. 
The  defendants  did  not  attempt  to  impeach  the 
sale  by  levying  upon  the  goods,  until  more  than 
three  months  thereafter.  This  would  seem  to 
be  an  insuperable  obstacle  to  their  right  to  avail 
themselves  of  the  provisions  of  the  act  of  1905; 
for  the  statute  dwlares  that  no  proceedings  at 
law  or  equity  shall  be  brought  against  the  pur- 
chaser to  invalidate  any  such  voidable  sale,  aft- 
er the  expiration  of  90  days  from  the  consum- 
mation thereof." 

These  cases  confirm  our  statement  In  Riley 
Pa.  Oil  Co.  v.  Symmonds,  supra,  that  "the  ex- 
pression in  the  statute  we  are  considering, 
"proceeding  in  law  or  equity,"  includes  the 
levy  of  an  execution  upon  the  property  sold 
as  was  done  in  the  case  before  us. 

We  have  not  lost  sight  of  plaintiff's  sug- 
gestion that  this  limitation  section  refers  to 
a  proceeding  at  law  or  in  equity  "against  any 
vendee,"  but  we  think  that  in  the  statutory 
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sense,  though  the  proceeding  was  by  an  exe- 
cution on  a  judgment  against  the  vendor,  In 
which  Judgment  the  vendee  was  not  concern- 
ed, yet  when  the  levy  was  made  on  the  goods 
after  they  were  purchased  by  the  vendee,  It 
then  became,  In  the  statutory  sense,  a  pro- 
ceeding "against  any  [the]  vendee  to  Invali- 
date the  sale." 
The  judgment  Is  reversed.  All  concur. 


DWORKIN  et  al.  v.  CALEDONIAN  INS.  CO. 
(No.  12323.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Jan.  29,  1917.   Rehearing  Denied 
Feb.  12,  1917.) 

1.  Insurance  <8=»668(14)— Action  on  Fibs 
Policy— Question  fob  Jury. 

In  action  on  fire  insurance  policy,  contain- 
ing provision  for  arbitration  in  case  of  dis- 
agreement, held  that  there  was  sufficient  evi- 
dence of  such  disagreement  to  submit  the  ques- 
tion to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1747,  1749,  1750,  1786,  1768.] 

2.  Appeal  and  Bbkok  *=»178(14)  —  Objec- 
tions Below. 

Where,  in  action  on  fire  insurance  policy 
containing  provision  for  arbitration  in  case  of 
disagreement,  the  objection  was  not  raised  at 
the  trial  that  under  provisions  of  Rev.  St  1909, 
g  868,  such  an  agreement  to  arbitrate  was  a 
bar  to  suit  it  cannot  be  raised  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  1116.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Or  A.  Lucas,  Judge. 

"Not  to  be  officially  published." 

Action  by  Harry  Dworkln  and  others 
against  the  Caledonian  Insurance  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.  Reversed  and  remanded. 

Broaddus  ft  Crow,  of  Kansas  City,  for 
appellant  Harry  Friedburg  and  George  Hal- 
pern,  both  of  Kansas  City,  for  respondents. 

ELLISON,  P.  J.  Plaintiff's  action  is  found- 
ed on  a  policy  of  fire  insurance.  He  had 
judgment  In  the  trial  court 

[1]  The  policy  contained  a  provision  that 
in  the  event  of  a  disagreement  as  to  the 
amount  of  the  loss  the  same  shall  be  ascer- 
tained by  appraisers.  No  appraisal  or  arbi- 
tration was  asked  by  plaintiff,  and  he  refused 
defendant's  demand  that  such  appraisal  be 
had.  He  now  seeks  to  excuse  that  omission 
on  the  alleged  ground  that  there  was  no  dis- 
agreement as  to  the  amount  of  the  loss.  We 
have  examined  the  record  In  that  regard,  and 
find  that  there  was  abundant  evidence  having 
a  tendency  to  prove  such  disagreement  and 
hence  a  question  was  made  for  the  jury  in 
that  respect  Indeed,  plaintiff  himself  sub- 
mitted It  as  an  Issue  In  the  case  by  his  In- 
struction No.  2.  But  the  difficulty  with  plain- 
tiff's case,  at  this  point  is  that  by  .his  In- 
struction No.  1  the  jury  Is  peremptorily  di- 
rected to  return  a  verdict  for  him  on  hy- 


potheses therein  submitted,  omitting  all  ques- 
tion as  to  the  appraisal.  That  left  the  case 
In  this  situation:  That  although  the  jury 
might  find  against  plaintiff  on  the  hypothesis 
submitted  in  instruction  No.  2,  yet  they  would 
be  compelled  to  find  for  him  under  instruc- 
tion No.  1. 

[2]  This  brings  us  to  an  important  point 
arising  on  the  fact  that  the  Supreme  Court, 
In  a  case  not  yet  reported,  has  decided  that 
such  appraisal,  or  arbitration,  clauses  in 
policies  of  insurance  are  made  void  by  the 
statute  (section  868,  K,  S.  1909).  Young  v. 
Ins.  Co.  (Sup.)  187  S.  W.  856.  The  point  that 
such  provision  was  void,  or  was  in  any  way 
affected  by  the  statute  was  not  made  at  the 
trial.  Defendant  Insists  that  the  case  was 
not  tried  on  that  theory,  and  it  should  not  be 
allowed  to  be  presented  for  the  first  time  on 
appeal  We  think  the  point  is  well  made. 
Even  where  a  law  Is  charged  to  be  unconstl- 
'tutlonal,  a  party  who  has  not  made  such  ob- 
jection In  the  trial  court  will  not  be  permitted 
to  do  so  in  the  appellate  court  State  ex  ret 
v.  McQuillin,  246  Mo.  517,  152  S.  W.  347; 
Pickel  v.  Pickel,  243  Mo.  641, 147  S.  W.  1059. 
Defendant  insists  upon  the  right  to  attack 
the  validity  of  this  statute  In  a  regular  way 
In  the  trial  court,  and  that  it  should  not  be 
set  up,  as  a  new  obstacle  in  its  way,  after  a 
trial  has  been  had  on  other  theories. 

The  judgment  will  be  reversed,  and  the 
cause  remanded.   All  concur. 


MILLER  v.  KANSAS  CITY  BRICK  ft 
STONE  CO.    (No.  12244.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Jan.  29, 1917.) 

Corporations  9=3568  —  Receivership— Dis- 
tribution—Secret Advantage  or  Credi- 
tors. 

To  participate  in  distribution  of  assets  in 
possession  of  a  corporation's  receiver,  money  se- 
cretly obtained  by  certain  creditors  from  a 
stockholder  for  withdrawal  of  their  objection  to 
compromise  of  judgment  obtained  against  him 
by  the  receiver,  on  an  assessment  against  stock- 
holders, must  be  turned  into  the  general  fund, 
and  not  merely  credited  on  their  claims;  and 
this,  too,  as  to  the  claim  of  one  of  them  assigned 
to  another  of  them  at  the  time  they  sold  their 
assent 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {{  2288,  2289.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Frank  O.  Johnson,  Judge. 

Suit  by  John  H.  Miller  against  the  Kansas 
City  Brick  ft  Stone  Company,  In  which  C  B. 
Silverman  was  appointed  receiver.  From  a 
judgment  overruling  exceptions  to  final  order 
of  distribution,  William  R.  Jacques  and  the 
Austin  Manufacturing  Company,  general 
creditors,  appeal.  Reversed  and  remanded. 

M.  F.  Bingolsky,  of  Kansas  City,  for  appel- 
lants. C.  A.  Braley,  of  Kansas  City,  for  re- 
spondent 
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BLAND,  J.  This  cause  Is  submitted  to  us 
on  the  abstract  of  record  and  appellants' 
brief.  No  other  briefs  have  been  filed.  De- 
fendant Kansas  City  Brick  &  Stone  Company, 
by  order  of  the  court  below,  passed  into  the' 
hands  of  a  receiver.  After  paying  some  of 
the  company's  larger  preferred  creditors, 
there  were  not  sufficient  available  assets  on 
hand  with  which  to  pay  the  remaining  un- 
paid preferred  creditors  and  unpaid  general' 
creditors.  The  general  creditors  whose 
claims  were  allowed  (among  them  these  ap- 
pellants) numbered  36,  and  their  claims 
amounted  to  over  $31,000.  The  court  below 
made  an  assessment  against  the  stockholders 
of  the  company  upon  their  unpaid  stock  sub- 
scriptions and  liabilities  In  the  sum  of  $45,- 
000,  and  the  receiver,  by  direction  of  the 
court  below,  Instituted  suit  against  one  Rob- 
ert Nesch  upon  his  unpaid  stockholder's  lia- 
bility to  said  company.  This  suit  resulted, 
on  July  3,  1913,  in  a  judgment  being  obtain- 
ed against  Nesch  in  the  sum  of  $45,000.  Ex- 
ecution was  issued,  and  in  due  time  a  nulla 
bona  return  was  made  thereon.  On  Decem- 
ber 0, 1913,  Robert  Nesch,  the  Judgment  debt- 
or, presented  to  the  cotfrt  below  a  written 
offer  of  compromise  offering  to  pay  the  sum 
of  $13,500  In  cash  In  full  satisfaction  of  the 
judgment  against  him.  Thereupon  all  par- 
ties in  interest,  Including  all  creditors,  were 
given  written  notice  thereof.  Independent 
Powder  Company,  Peteler  Car  Company, 
Clara  I.  Mansfield,  and  National  Bank  of 
Commerce,  of  Kansas  City,  Mo.,  all  general 
creditors,  appeared  in  court  and  objected  to 
the  compromise,  and,  at  the  request  of  the 
attorneys  for  said  objecting  claimants,  the 
court  held  up  the  acceptance  of  said  compro- 
mise proposition  until  said  claimants  could 
look  into  the  advisability  as  to  whether  or 
not  all  the  creditors  could  by  further  litiga- 
tion, at  the  creditors'  expense  and  not  at  the 
expense  of  the  receiver,  obtain  more  money 
for  the  benefit  of  the  receivership  from  the 
said  Robert  Nesch.  During  the  time  In  which 
the  matter  of  settlement  with  Robert  Nesch 
was  held  up  and  pending,  the  above-mention- 
ed four  general  creditors  induced  the  said 
Robert  Nesch  to  pay  to  each  of  said  creditors 
sums  of  money  upon  condition  that  said  cred- 
itors would  withdraw  their  objections  to  the 
court's  acceptance  of  the  said  $13,500  com- 
promise with  the  said  Robert  Nesch;  and,  In 
consideration  of  the  payment  of  such  sums  to 
said  creditors,  said  creditors  withdrew  all  of 
their  objections  to  the  court's  acceptance  of 
said  compromise.  The  court,  not  knowing 
anything  about  said  private  adjustments  and 
payments  to  the  said  four  objecting  creditors, 
accepted  said  sum  of  $13,500  from  the  said 
Robert  Nesch  In  compromise  of  said  judg- 
ment against  him  in  the  sum  of  $46,000,  and 
released  said  judgment.  It  is  also  shown 
that  none  of  the  other  82  general  creditors, 
or  the  receiver,  knew,  before  the  acceptance 
of  said  compromise  by  the  court,  of  the  pri- 
vate adjustments  and  payments  by  the  said 


Robert  Nesch  to  the  said  four  objecting  cred* 
Hons.  After  the  acceptance  of  said  compro- 
mise, and  upon  the  knowledge  of  said  private 
adjustments  and  payments  to  said  four  credi- 
tors coming  to  the  attention  of  the  court,  the 
receiver  filed  a  motion  requiring  the  said 
four  creditors  to  make  an  accounting  of  the 
money  privately  received,  as  aforesaid,  by 
them  from  the  said  Robert  Nesch ;  and  there- 
after the  court  did  require  said  four  credi- 
tors to  account  for  such  money.  William  R. 
Jacques,  a  general  creditor,  and  the  Austin 
Manufacturing  Company  (a  corporation),  a 
general  creditor  (two  of  the  defendants  in 
this  suit),  filed  a  motion  for  a  new  trial  and 
exceptions  to  the  final  order  of  distribution, 
in  which  they  objected  to  the  method  of  ac- 
counting made  under  the  order  of  the  court, 
and  to  the  method  of  distribution  of  the 
funds  in  the  hands  of  the  receiver  when  the 
estate  was  finally  closed.  The  court  over- 
ruled the  motion  for  a  new  trial  and  excep- 
tions to  the  final  order  of  distribution,  and 
said  defendants  appealed. 

At  the  time  the  court  confirmed  the  com- 
promise offer  of  $13,600  in  settlement  of  the 
$45,000  judgment  bald  by  the  estate  against 
Nesch,  the  court,  the  receiver,  and  the  other 
32  general  creditors  were  all  of  the  impres- 
sion that  said  sum  of  $13,500  was  all  the 
money  that  could  be  obtained  by  settlement 
from  Nesch.  Afterwards  it  appears  that 
Nesch  was  willing  to  pay  a  greater  sum  In 
settlement  of  said  judgment,  in  that  he  paid 
directly  to  the  said  four  general  creditors  the 
sum  of  $4,609.08.  As  we  have  seen,  this  mon- 
ey was  paid  out  by  Nesch  in  addition  to  the 
$13,500  dollars  which  was  paid  openly  and 
under  the  order  of  compromise  made  by  the 
court.  Had  these  facts  been  communicated 
to  the  court  at  the  time  he  confirmed  the  com- 
promise settlement,  it  is  not  Improbable  that 
it  would  have  resulted  in  the  receiver  being 
able  to  settle  Bald  judgment  for  a  greater 
amount;  but,  instead,  all  these  four  general 
creditors  acted  upon  the  assumption  that 
they  might  sell  their  assent  to  the  approval 
of  the  compromise-  settlement  for  $4,609.03, 
and  thus  keep  all  the  additional  price,  which 
was  in  effect  offered  by  Nesch,  to  the  exclu- 
sion of  the  other  32  general  creditors  who 
were  allowed  to  stand  by  and  see  the  compro- 
mise settlement  approved,  in  the  belief  that 
$13,500  was  all  that  could  be  obtained  by  the 
compromise  settlement,  whereas,  in  effect,  at 
least  $18,109.03  was  obtained  from  said  Nesch. 
The  court  required  the  said  four  general  cred- 
itors to  reduce  the  amount  of  their  respective 
claims  by  the  amount  they  respectively  re- 
ceived from  the  said  Robert  Nesch,  and  upon 
the  balance  left  ordered  the  receiver  to  pay 
to  each  of  them,  together  with  the  other  32 
general  creditors,  a  pro  rata  dividend. 

This  now  being  an  equity  case,  the  court 
has  full  power  to  adjust  all  equities  arising 
among  the  creditors.  We  do  not  believe,  un- 
der the  facts  in  this  case,  that  a  proper  meth- 
od of  distribution  was  made  by  the  court 
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below.  The  procuring  by  the  said  four  gen- 
eral creditors  of  money  from  the  judgment 
debtor  Nescta,  secretly  and  privately,  with- 
out tbe  consent  or  knowledge  of  the  court,  or 
of  the  receiver,  or  of  the  other  general  credi- 
tors, and  In  consideration  of  the  withdrawal 
of  their  objections  to  the  compromise  settle- 
ment, was  improper.  Gottschalk  Klrcher, 
100  Mo.  loc.  eft.  184, 17  S.  W.  907;  Fllbrun  t. 
Ivers,  92  Mo.  388,  4  S.  W.  674;  Pomeroy  v. 
Benton,  57  Mo.  631.  In  fact.  It  gave  them 
an  unlawful  preference  over  the  remaining 
general  creditors. 

A  receivership  Is  for  the  benefit  of  all  cred- 
itors, and,  after  all  parties  are  In  court, 
should  one  or  more  unfairly  and  secretly  ob- 
tain something  of  value  from  a  debtor  to  the 
estate,  he  cannot  longer  participate  in  the  re- 
ceivership proceeding  and  enjoy  the  same  pro 
rata  distribution  as  the  other  creditors,  un- 
less he  give  up  the  proceeds  of  the  unfair  and 
surreptitious  advantage  he  has  gained  over 
them.  It  is  not  enough  that  he  be  permitted 
to  retain  the  proceeds  of  such  an  advantage, 
and  that  the  same  be  treated  as  a  payment 
upon  his  claim,  for  that  would  be  giving  to 
him  an  undue  preference  to  which  he  is  not 
entitled,  and  would  be  putting  a  premium  on 
wrong  doing.  It  must  be  regarded  that  he 
has  secured  such  advantage  for  the  benefit 
of  all  the  creditors.  Comstock  v.  McDonald, 
136  Mich.  489,  101  N.  W.  65. 

As  a  part  of  the  agreement  with  the  said 
four  general  creditors,  made  at  the  time  they 
sold  their  consent  to  the  approval  by  the 
court  of  the  compromise  settlement,  Nesch 
took  assignments  of  the  claims  of  Independ- 
ent Powder  Company  and  Clara  I.  Mansfield. 
This  did  not  give  him  any  greater  rights  in 
the  distribution  than  said  claimants  would 
have  themselves  had  they  retained  their 
claims.  It  appears  that  tbe  lower  court  has 
taken  a  contrary  view. 

The  Judgment  is  reversed,  and  the  cause 
remanded.  All  concur. 


ROBINSON  et  aL  v.  CITY  OF  SPRING- 
FIELD.  (No.  1921.) 

(Springfield  Court  of  Appeals.   Missouri.  Feb. 
14,  1917.) 

1.  Coubts  «=»231(19)— Appeal  —  Judisdic- 
tion— Constitutional  Question. 

An  attack  upon  statutes  as  unconstitutional 
does  not  raise  a  constitutional  question  necessi- 
tating transfer  of  the  cause  from  the  Court  of 
Appeals  to  the  Supreme  Court,  where  the  stat- 
utes have  been  adjudged  constitutional  by  the 
Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  |  668.] 

2.  Eminent  Domain  <8=>203(1)  —  Change  of 
Grade— Measure  or  Damages— Evidence. 

In  an  action  for  damages  to  an  abutting  lot 
caused  by  raising  a  street  grade  by  the  defend- 
ant city,  although  the  measure  of  damages  is  the 
difference  between  the  market  value  of  the  prop- 
erty before  and  after  street  improvements  are 


made,  unless  the  cost  of  filling  in  and  restoring 
the  lot  is  less  than  such  depreciation,  evidence 
of  the  cost  of  such  filling  in  and  restoration  and 
of  the  decrease  in  the  rental  value  is  admissi- 
ble to  put  the  jury  in  possession  of  all  the  facts 
and  enable  it  to  more  correctly  determine  the 
depreciation  in  market  value. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {  642.] 

3.  Trial  «=»255(4)  —  Instructions— Necesbi- 
■■  ty  or  Request. 

If  defendant  believed  that  jury  did  not  un- 
derstand the  purpose  of  evidence,  ft  should  have 
requested  an  instruction  that  the  evidence  was 
to  be  considered  only  for  the  purpose  of  deter- 
mining the  depreciation  in  the  market  value, 
and  not  as  fixing  the  measure  of  damages. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  632.] 

4.  Judgment  «=»961(2)  —  Competency  —  Evi- 
dence. 

The  judgment  in  proceedings  in  an  action 
commenced  by  plaintiffs  privies  in  estate  in 
which  plaintiffs  recovered  for  damages  done  to 
the  property  by  reason  of  a  prior  change  in  the 
grade  by  a  railroad  was  admissible  regardless 
of  any  question  of  res  judicata  to  prove  that 
such  judgment  was  rendered,  since  defendant 
would  not  be  liable  for  a  damage  caused  and 
paid  for  by  another. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  1808,  1810.] 

6.  Tbial  «=s255(14)— Instructions— Necessi- 
ty of  Request. 
Defendant  should  have  asked  a  specific  in- 
struction telling  the  jury  to  deduct  from  the  de- 
preciation in  market  value  caused  by  the  rais- 
ing of  the  grade  the  amount  caused  by  that  part 
of  the  grade  previously  pot  in  and  paid  for  by 
the  railroad. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  640.] 

6.  Appeal  and  Ebbob  <8=>1140(4)  —  Disposi- 
tion  of  Cause  —  Modification  as  to 
Amount  of  Recovery. 
As  the  verdict  was  excessive  to  the  amount 
of  the  judgment  collected  from  the  railroad, 
the  case  need  not  be  retried,  but  judgment  may 
be  affirmed  on  the  remittitur  of  the  amount  of 
such  prior  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4468.] 

Appeal  from  Circuit  Court,  Webster  Coun- 
ty; C.  H.  Sklnker,  Judge. 

Suit  by  Ralph  O.  Robinson,  continued  after 
his  death  by  his  widow  and  only  child, 
against  the  City  of  Springfield.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Af- 
firmed if  plaintiffs  remit  $200  within  ten 
days;  otherwise  reversed  and  remanded. 

Fred  A.  Moon,  of  Springfield,  for  appel- 
lant Watson  &  Page,  of  Springfield,  tor  re- 
spondents. 

STDRGIS,  J.  This  Is  a  suit  for  damages 
to  an  abutting  lot  caused  by  tbe  defendant 
city  raising  the  grade  of  College  street,  in 
said  city.  The  plaintiff  obtained  judgment 
for  $750  and  defendant  appealed.  The  plain- 
tiff does  not  question  the  regularity  of  the 
ordinances  and  proceedings  enacted  by  de- 
fendant. The  cost  of  bringing  the  street  to 
the  grade  fixed  by  the  city  was  taxed  against 
the  adjacent  property  in  proportion  to  the 
number  of  front  feet  of  each  abutting  tract, 
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and  the  ordinances  enacted  by  the  city  to 
this  effect  are  challenged  as  being  In  viola- 
tion of  section  4,  art.  10,  and  section  21,  art 
2,  of  our  state  Constitution.  The  argument 
Is  that  In  so  doing  the  property  Is  not  taxed 
in  proportion  to  Its  value,  and  that  private 
property  is  taken  for  public  use  without  first 
ascertaining  and  paying  to  the  owner  or  in- 
to court  for  him  the  damages  ascertained. 
Because  these  constitutional  questions  are 
involved,  a  motion  to  transfer  this  appeal 
to  the  Supreme  Court  is  made  here. 

[1]  It  may  well  be  questioned  whether 
these  questions  were  timely  raised  in  the 
trial  court;  but,  however  that  may  be,  such 
questions  are  no  longer  live  ones  and  do  not 
possess  sufficient  vital  energy  to  carry  the 
appeal  to  the  Supreme  Court  Such  consti- 
tutional questions  are  no  longer  debatable. 
Prior  v.  Construction  Co.,  170  Mo.  430,  448, 
71  8.  W.  205;  Meier  v.  St  Louis,  ISO  Mo. 
391,  408,  70  S.  W.  995;  Construction  Co.  v. 
St  Louis  Shovel  Co.,  211  Mo.  524,  531,  111 
S.  W.  86;  Barber  Asphalt  Paving  Co.  v. 
French,  158  Mo.  534,  538,  58  S.  W.  934,  54  L. 
R.  A.  492;  French  v.  Barber  Asphalt  Paving 
Co.,  181  U.  a  324,  21  Sup.  Ct  625,  45  L.  Ed. 
879.  The  motion  to  transfer  must  therefore 
be  overruled.  Dickey  v.  Holmes,  208  Mo.  664, 
106  S.  W.  511;  Mun  v.  Insurance  Co.,  181 
S.  WL  606;  Dodge  v.  Insurance  Co.,  189  8. 
W.  609;  State  v.  Campbell,  214  Mo.  362,  113 
S.  W.  1081. 

[2]  The  evidence  shows  that  plaintiff's  lots 
are  on  the  north  side  of  College  street  and 
were  Improved,  having  a  house,  lawn,  shade 
trees,  eta,  thereon,  prior  to  the  time  the 
grade  of  this  street  was  raised.  The  street 
grade  was  raised  some  three  feet  higher  than 
the  natural  surface,  and  there  is  little  doubt 
but  that  substantial  damage  was  thereby 
caused  to  plaintiff's  property.  While  the 
measure  of  damages  in  cases  of  this  charac- 
ter is  the  difference  in  the  market  value  of 
the  property  before  and  after  the  street  im- 
provements are  made,  unless  it  can  be  shown 
that  the  cost  of  filling  in  the  lot  and  restor- 
ing It  as  near  as  may  be  to  its  former  con- 
dition and  relative  grade  is  less  than  such 
depreciation  in  the  market  value,  yet  it  is 
not  error  to  admit  evidence  of  the  cost  of 
such  filling  in  and  restoration,  and  of  the 
decrease  in  the  rental  value  caused  by  the 
change  In  grade,  in  order  to  put  the  jury  In 
possession  of  all  the  facto  and  enable  it  to 
more  correctly  determine  the  depredation  in 
the  market  value.  Smith  v.  Kansas  City, 
128  Mo.  23,  31,  30  S.  W.  814;  Stroker  v.  St. 
Joseph,  117  Mo.  App.  350,  353,  93  S.  W.  860; 
Ketchum  v.  City  of  Monett,  193  Mo.  App. 
529, 181  S.  W.  1064,  decided  at  this  term. 

It]  The  instructions  given  fix  the  proper 
measure  of  damages,  and  If  defendant  had 
fears  that  the  jury  might  not  folly  under- 
stand the  purpose  and  force  to  be  given  this 
evidence,  it  should  have  requested  an  in- 
struction telling  the  jury  to  consider  such 
evidence,  not  as  fixing  the  measure  of  dam- 


ages, but  only  for  the  purpose  of  determin- 
ing the  depreciation  In  the  market  value. 

[4]  Plaintiffs  are  the  widow  and  only  child 
and  heir  of  Ralph  O.  Robinson,  deceased, 
from  whom  they  derive  title  to  the  property 
in  controversy.  Shortly  before  the  death  of 
Robinson,  a  railroad  bad  constructed  Its 
roadbed  a  short  distance  east  of  this  prop- 
erty on  a  grade  several  feet  above  the  nat- 
ural surface.  This  made  it  necessary,  in 
constructing  approaches  to  the  crossing,  for 
the  railroad  to  raise  the  grade  of  the  street 
for  some  distance  on  either  side.  The  evi- 
dence conflicts  as  to  the  extent  that  this 
grade  affected  the  property  in  question,  but 
that  the  street  was  partially  graded  in  front 
of  plaintiff's  property  is  conceded.  It  was 
also  shown  that  Robinson  instituted  a  suit 
against  the  railroad  for  damages  to  this 
property  because  of  raising  the  grade  of  this 
street  in  front  thereof,  which  suit  resulted  in 
a  verdict  and  judgment  for  $200.  It  is  also 
shown  that  Robinson  died  before  the  final 
disposition  of  that  case,  and  that  plaintiff, 
his  widow,  now  Nora  M.  Harmon,  became 
plaintiff  in  that  case  as  administratrix  of 
Robinson's  estate,  and  as  such  collected  that 
judgment  and  that  these  two  plaintiffs,  as 
the  sole  beneficiaries  of  Robinson's  estate, 
received  the  full  proceeds  of  that  judgment. 
The  defendant  asserts  that  the  verdict  in 
this  case  for  $750  is  clearly  excessive,  and 
that  such  excess  was  partly,  at  least,  brought 
about  by  the  jury  assessing  against  defend- 
ant the  full  damage  done  to  the  property  by 
raising  the  street  above  the  natural  grade, 
and  that  the  jury  failed  to  make  any  deduc- 
tion on  account  of  the  fact  that  the  railroad 
had  In  part  changed  this  grade,  and  that 
plaintiffs  had  previously  received  $200  dam- 
ages for  such  partial  change.  It  requires  no 
argument  to  show  that  defendant  ought  not 
to  be  held  for  the  damage  caused  by  the 
change  In  the  grade  of  this  street  to  the  ex- 
tent that  same  was  caused  and  paid  for  by 
another  party.  The  court  refused  to  admit 
In  evidence  the  pleadings,  verdict  and  judg- 
ment of  such  prior  case,  and  In  this  we  think 
the  court  committed  error.  While  this  re- 
jected evidence  Is  not  set  Out  in  the  ab- 
stract, as  it  should  be  at  least  In  substance, 
the  offers,  taken  with  the  verbal  evidence  as 
to  the  amount  of  the  verdict  and  judgment 
and  that  plaintiff  collected  same,  sufficiently 
show  that  the  evidence  should  have  been 
admitted.  Judgments  and  proceedings  of 
courts,  regardless  of  any  question  or  res  Judi- 
cata, are  admissible,  when  relevant,  to  prove 
that  a  proceeding  of  a  particular  kind  was 
had  affecting  certain  property  and  that  a 
certain  Judgment  was  rendered.  16  Cyc.  970; 
Childress  v.  Flynn,  181  S.  W.  584. 

[5]  This  evidence  was  relevant  in  this 
case,  since  the  plaintiffs  are  not  only  privies 
in  estate  with  the  plaintiff  In  that  case,  but 
hi  fact  received  the  full  fruits  of  that  litiga- 
tion. It  comes  with  poor  grace  for  plaintiffs, 
alter  having  received  $200  for  damages  done 
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to  this  property  by  reason  of  the  'railroad 
having  raised  the  grade  of  the  street  In 
front  thereof,  to  now  say,  when  suing  the 
city  for  an  aggravation  of  that  injury,  that 
the  railroad  did  no  substantial  damage,  and 
that  the  city  did  it  all.  Defendant  is  again 
at  fault  In  not  having  asked  a  specific  In- 
struction telling  the  Jury  to  deduct  from  the 
depreciation  In  the  market  value  caused  by 
the  raising  of  the  street  grade  whatever 
amount  had  been  caused  by  that  part  of  the 
grade  put  In  by  the  railroad.  The  instruc- 
tions as  given  permitted  the  jury  to  award 
full  damages  without  any  such  deduction. 
Perhaps  the  defendant  was  deterred  from  ask- 
ing such  an  instruction  by  the  court's  ruling 
on  the  evidence.  We  are  Impressed  from  all 
the  evidence,  Inclusive  of  the  fact  that  If 
this  verdict  stands  the  plaintiffs  will  have 
received  more  in  damages  than  the  original 
cost  of  the  property  In  1902,  that  the  jury 
did  not  make  due  allowance  for  the  damage 
of  like  kind  done  and  paid  for  by  the  rail- 
road. The  errors  mentioned  were  therefore 
prejudicial. 

[(]  This  case,  however,  need  not  necessari- 
ly be  retried.  The  plaintiffs  ought  not  to  be 
allowed  to  claim  that  the  damage  done  by 
the  railroad  is  less  than  they  received,  $200, 
and  If  they  will,  within  ten  days,  remit  that 
amount,  the  Judgment  will  be  allowed  to 
stand  for  $550.  Otherwise  the  case  will  be 
reversed  and  remanded. 

FARRINGTON,  J.,  concurs.  COX,  P.  J., 
not  sitting. 


BURNS  v.  RB1S.  (No.  14,554.) 

(St  Louis  Court  of  Appeals.  Missouri.  Feb.  6, 
1917.) 

1.  Contracts  <&=282  —  Performance— Satis- 
faction . 

Where  the  thing  to  be  done  under  a  contract 
does  not  pertain  to  articles  of  taste  or  fancy, 
and  it  is  stipulated  that  it  shall  be  done  to  the 
satisfaction  of  one  of  the  contracting  parties, 
the  party  to  be  satisfied  cannot  act  capricious- 
ly, and  the  law  will  say  that  he  is  satisfied  with 
that  which  a  contracting  party  ought  to  be  sat- 
isfied. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  f|  1284-1289.] 

2.  Contracts  «J=»217— Construction. 

A  contract  provided  that  plaintiff  should 
procure  plans  for  three  or  more  houses  to  be 
built  on  defendant's  land,  and  should  superin- 
tend construction,  and  upon  completion  use  his 
best  efforts  to  dispose  of  the  houses  at  the  pric- 
es to  be  approved  of  by  defendant  The  con- 
tract, after  providing  for  a  division  of  any  prof- 
its realized,  declared  that  should  the  continu- 
ance of  building  prove  unprofitable  in  the  opin- 
ion of  defendant  who  furnished  the  capital,  he 
should  have  the  right  to  discontinue  the  building 
of  any  further  houses.  Held,  that  the  matter 
for  defendant's  determination  was  whether  it 
would  be  profitable  to  continue  building  on  the 
land  under  the  contract,  and  not  whether  it 
would  or  would  not  be  profitable  to  continue 
building  operations. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  1005-1009.] 


8.  Contracts  <8=>21 7— Construction— Exer- 
cise of  Judgment, 
In  such  case,  plaintiff  cannot  complain  of 
defendant's  determination  that  further  building 
operations  under  the  contract  would  be  unprofit- 
able, where  defendant  had  reasonable  ground 
for  his  belief;  defendant  being  entitled  to  the 
untrammeled  exercise  of  his  judgment  so  long 
as  he  was  acting  in  good  faith. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  fj  1005-1009.] 

4.  Contracts  <8=»360(1)  —  Evidence.  —  Suffi- 
ciency. 

Evidence  in  such  case  held  to  warrant  a  find- 
ing that  defendant's  refusal  to  further  proceed 
with  the  contract  was  based  on  substantial 
grounds,  and  so  plaintiff  could  not  recover  a 
share  of  the  profits  obtained  by  defendant  as  a 
result  of  subsequent  building  operations  not  un- 
der the  contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  ft  1819,  1822,  1823.] 

5.  Appeal  and  Error  4>=»1008(1)— Review— 
Evidence. 

An  appellate  court  will  not  pass  judgment 
on  the  facts. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  8955.] 

6.  Contracts  «=>353(6)— Instructions. 

A  building  contract  under  which  plaintiff 
was  to  superintend  construction  of  three  houses 
on  defendant's  land  and  to  sell  them  gave  de- 
fendant the  option  of  refusing  to  construct  oth- 
er houses  should  he  deem  further  operations 
would  prove  unprofitable.  Defendant  refused  to 
proceed  under  the  contract,  divided  the  profits 
obtained  on  the  first  three  houses  according  to 
the  contract,  and  plaintiff  sued  for  profits  re- 
sulting from  defendant's  subsequent  building 
operations.  The  court  gave  a  declaration  of 
law  that  If  upon  completion  of  the  first  three 
houses  the  profits  were  divided  and  defendant 
honestly  formed  the  opinion  that  for  him  to 
continue  with  the  erection  of  the  remainder  of 
the  houses  would  be  unprofitable,  and,  holding 
such  opinion,  he  served  notice  thereof  on  plain- 
tiff, then,  though  it  should  appear  that  defend- 
ant formed  such  opinion  from  facts  and  cir- 
cumstances which  might  not  have  induced  the 
same  opinion  in  the  mind  of  some  other  per- 
sons or  the  court  sitting  as  a  jury,  plaintiff  is 
not  entitled  to  recover.  Held,  that  the  latter 
portion  of  the  instruction  Is  a  correct  statement 
though  superfluous. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  1  1834.] 

Appeal  from  St  Louis  Circuit  Court;  Eu- 
gene McQulllin,  Judge. 

Action  by  Robert  A  Burns  against  Adams 
Reis.  From  a  Judgment  for  defendant,  plain- 
tiff appeals.  Affirmed. 

S.  T.  G.  Smith  and  Taos.  S.  Meng,  both 
of  St  Louts,  for  appellant.  Wagner  &  Mill- 
er, and  L.  O.  Dyer,  all  of  St-  Louis,  for  re- 
spondent 

ALLEN,  J.  This  Is  an  action  to  recover 
damages  for  the  alleged  breach  by  defendant 
of  a  written  contract  entered  Into  between 
plaintiff  and  defendant  The  cause  was  tried 
before  the  court  without  the  Intervention  of  a 
jury,  a  jury  having  been  waived,  and  resulted 
In  a  Judgment  for  the  defendant,  from  which 
the  plaintiff  prosecutes  the  appeal  before  us. 

It  appears  that  at  the  Instance  of  plaintiff, 
a  member  of  a  firm  of  real  estate  agents,  de- 
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fendant,  who  had  retired  from  active  busi- 
ness, contracted  to  purchase  from  a  third 
person  a  tract  of  vacant  land  fronting  on 
Kennerly  avenue,  a  street  in  the  city  of  St. 
Louis,  In  order  that  plaintiff  might  build 
small  houses  thereon  and  sell  the  same  under 
contract  with  defendant  Thereafter,  on  Oc- 
tober 11, 1000,  a  written  contract  was  entered 
into  between  plaintiff  and  defendant,  where- 
by plaintiff  agreed  "to  procure  plans,  at  his 
expense,  for  three  or  more  one-story  houses" 
to  be  built  on  said  land,  each  on  a  lot  of  28 
feet  frontage,  and  "to  invite  bids  and  make 
contracts  for  the'  erection  of  same,"  all  to  be 
approved  by  defendant,  and  to  fully  superin- 
tend the  erection  thereof,  submitting  all  plans 
and  specifications  to  defendant  for  approval. 
The  contract  then  contained  the  following 
paragraph,  viz.: 

"Upon  completion  of  three  houses,  said  Burns 
(plaintiff)  will  use  his  best  efforts  to  sell  said 
houses  at  prices  to  be  approved  by  said  Reis 
(defendant),  and  should  the  continuance  of  build- 
ing prove  unprofitable  in  the  opinion  of  said 
Reis,  the  said  Reis  reserves  the  right  to  discon- 
tinue the  building  of  any  more  houses  on  said 
land  above  mentioned  and  terminate  this  con- 
tract, and  make  equal  division  of  said  profits 
with  said  Burns  on  the  three  houses  already 
erected.  First  deducting  price  of  land,  cost  of 
survey  and  abstract  of  title,  and  after  such  dis- 
continuance, this  contract  shall  be  null  and 
void." 

The  contract  then  provided  that  after  re- 
imbursing defendant  for  his  Investment  in 
the  land,  with  Interest,  and  for  "cost  of  sur- 
vey" and  "cost  of  certificate  of  title,"  the 
profits  derived  from  the  sales  of  the  houses 
were  to  be  equally  divided  between  plaintiff 
and  defendant,  and  that  In  case  the  profits 
should  be  represented  wholly  or  In  part  by 
"deeds  of  trust  or  other  negotiable  paper," 
the  same  were  to  be  equally  divided  between 
the  parties,  If  they  could  agree  upon  such 
division;  otherwise  the  "total  amount  of 
notes"  would  be  offered  for  sale  and  the  pro- 
ceeds equally  divided.  It  was  further  agreed 
that  plaintiff  would  pay  for  all  advertising. 

Thereafter  defendant  consummated  the 
purchase  of  the  land,  which  was  subdivided 
into  eight  lots  of  28  feet  frontage  each. 
Building  loans  were  then  made  on  three  of 
the  lots,  through  the  medium  of  a  "straw 
man,"  and  plaintiff  proceeded  to  erect  three 
houses  upon  these  lots.  These  three  bouses 
were  substantially  completed  by  about  April 
1,  1010,  though  there  is  evidence  that  there 
were  certain  defects  and  deficiencies  therein, 
a  matter  to  which  we  shall  later  refer. 
About  the  time  when  they  were  substantial- 
ly completed,  they  were  sold  to  respective 
purchasers,  in  the  manner  and  under  circum- 
stances to  be  hereinafter  noticed.  A  settle- 
ment was  had  between  plaintiff  and  defend- 
ant, as  to  these  three  houses,  on  August  18, 
1010,  at  which  time  the  notes  and  cash  on 
band  were  applied  and  divided  in  accord- 
ance with  the  contract,  and  It  is  conceded 
that  a  profit  of  $544.33  was  thus  realized  on 
each  house. 
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On  April  22,  1010,  the  defendant  notified 
plaintiff  that  it  was  defendant's  opinion  that 
it  would  be  "unprofitable  to  continue  the 
building  of  any  more  or  further  houses,  or 
buildings,  in  accordance  with  the  agreement," 
and  that  defendant  had  "decided  to  discon- 
tinue the  building  of  any  more  houses  upon 
the  land  above  mentioned,  and  to  terminate 
and  finally  end  the  contract,"  which  defend- 
ant declared  was  thereby  terminated  and 
ended. 

Thereafter  the  defendant  erected  five  hous- 
es on  the  remaining  five  lots  of  the  tract 
mentioned.  It  is  conceded  that  a  short  time 
prior  to  the.  giving  of  the  notice  to  plaintiff 
above  mentioned,  defendant  consulted  the 
architect  who,  at  plaintiff's  instance,  had 
prepared  the  plans  for  the  first  three  bouses, 
respecting  the  furnishing  of  plans  for  five 
additional  houses  to  be  erected  on  the  re- 
maining lots,  which  plans  the  architect  after- 
wards furnished  defendant.  And  It  is  con- 
ceded, also,  that  shortly  prior  to  the  giving 
of  said  notice  defendant  obtained  from  a 
planing  mill  company  an  estimate  upon  the 
"millwork"  for  the  additional  five  houses, 
though  no  contract  was  made  therefor  by  de- 
fendant until  May  0, 1010,  when  he  contract- 
ed for  the  millwork  on  three  of  these  houses. 
Defendant  admits  that  on  each  of  these  five 
houses,  which  were  completed  and  sold  prior 
to  the  Institution  of  this  action,  he  realized  a 
profit  of  $600,  making  a  total  of  $2,500  profit 
on  all  thereof.  They  were  of  the  same  gen- 
eral character  as  the  three  houses  built  by 
plaintiff,  but,  It  is  said,  were  wider  and  dif- 
fered somewhat  In  details  of  construction. 

Plaintiff's  suit  proceeds  upon  the  theory 
that  defendant  breached  the  written  con- 
tract aforesaid,  the  damages  for  such  al- 
leged breach  being  laid  at  $1,250,  one-half  of 
the  net  profits  realized  by  defendant  from 
the  sale  of  the  five  additional  houses  erected 
by  him  upon  the  remaining  lots  mentioned. 
It  is  unnecessary  to  notice  the  details  of  the 
pleadings,  which  are  lengthy.  The  answer, 
admitting,  among  other  things,  that  profits 
were  realized  on  the  three  houses  built  by 
plaintiff,  as  above  stated,  and  that  defendant 
realized  a  profit  of  $500  on  each  of  the  five 
additional  houses  built  by  him,  denies  that 
defendant  failed  to  comply  with  the  con- 
tract on  bis  part,  averring,  In  substance,  that 
In  accordance  with  the  terms  of  the  contract 
defendant  terminated  the  same  because  it 
was  his  opinion  that  it  would  be  unprofitable 
to  continue  building  operations  as  therein 
contemplated. 

Upon  the  trial  defendant  testified  at 
length  as  to  his  reasons  for  arriving  at  the 
opinion,  said  to  have  been  formed  by  him, 
that  to  continue  building  operations  under 
the  contract,  1.  e.,  to  allow  plaintiff  to  con- 
tinue with  such  building,  would  be  unprofit- 
able. This  testimony,  and  other  testimony 
adduced  in  defendant's  behalf,  was  introduc- 
ed for  the  purpose  of  showing  that  the  di>* 
cumstances,  upon  the  whole,  were  such  as  to 
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afford  a  tenable  basis  for  an  honest  opinion 
that  It  would  be  unprofitable  for  defendant 
to  continue  under  the  contract,  and  to  show 
good  faith  on  defendant's  part  in  seeking 
to  terminate  the  contract  on  this  ground. 
This  testimony  goes  to  show  that  plaintiff 
did  not  provide  the  plans  for  the  three  hous- 
es built  by  him,  at  his  own  expense,  but 
that  the  cost  thereof  was  put  in  as  a  part 
of  the  cost  of  construction;  that  plaintiff 
had  no  general  contractor  for  the  erection  of 
the  houses,  but  had  a  carpenter  to  superin- 
tend the  work,  who  was  not  competent  there- 
for, and  that  plaintiff  himself  merely  visited 
the  houses  dally,  spending  not  to  exceed  30 
minutes  per  day  on  the  premises;  that  the 
subcontracts  were  let  to  persons  having  desk 
room  In  plaintiff's  office,  without  the  taking 
of  other  bids,  over  defendant's  objections, 
though  it  appears  that  defendant  afterwards 
approved  these  contracts;  that  in  erecting 
the  houses  much  defective  work  was  done, 
and  that  defendant,  who  had  had  some  little 
experience  in  building,  spent  much  of  his 
own  time  upon  the  premises  In  an  effort  to 
have  the  work  done  properly,  In  which  effort 
he  was  opposed  by  plaintiff  and  the  letter's 
workmen;  and  that  when  defendant  com- 
plained to  plaintiff  of  the  defective  and  un- 
workmanlike work  upon  the  houses  plaintiff 
said:  "The  people  who  buy  this  kind  of 
houses  do  not  know  any  better." 

The  testimony  as  to  the  defects  and  de- 
ficiencies in  the  houses  need  not  be  here  re- 
hearsed in  detail.  It  consists  not  only  of 
defendant's  own  testimony,  but  of  the  tes- 
timony of  other  witnesses  as  well,  and  tends 
to  show  that  the  brick  walls,  In  part  at  least, 
were  not  properly  constructed;  that  two  of 
the  three  rear  or  kitchen  doors  were  three  or 
four  inches  too  short  for  the  frames,  so  that 
It  was  necessary  to  "splice"  them  with  wood- 
en strips ;  that  furnaces  were  defective,  and 
that  there  were  various  other  defects  or  de- 
ficiencies in  the  houses.  It  is  also  said  that 
the  rear  yards  were  not  filled  to  the  proper 
level,  and  that  defendant  found  It  necessary 
to  haul  earth  at  bis  own  expense  to  do  such 
filling;  that  a  granitoid  sidewalk  was  made 
of  insufficient  width,  and  that  certain  other 
things  to  be  done  about  the  premises  were 
improperly  done  or  omitted.  And  in  testify- 
ing defendant  said: 

"Mr.  Burns  not  being  there  enough  to  super- 
intend the  houses,  I  did  not  want  him  to  go 
ahead  and  build  any  more  houses  the  same  as 
they  were  built,  for  the  reasons  which  I  had; 
I  thought  that  the  houses  not  being  all  sold,  be- 
ing erected  like  they  were,  if  they  were  not  sold, 
of  course  I  would  have  the  houses  on  my  hands. 

Defendant  also  testified  that  upon  con- 
cluding not  to  continue  under  the  contract  he 
offered  to  sell  to  plaintiff  the  remaining  five 
vacant  lots  at  the  same,  or  about  the  same, 
price  which  he  had  paid  for  them,  but  that 
this  offer  was  refused. 

It  appears  that  the  three  houses  erected  by 
plaintiff  under  the  contract  were  sold  on 
small  cash  payments,  for  $3,333  each;  each 


purchaser  assuming  a  first  deed  of  trust  for 
$2,000,  and  a  second  deed  of  trust  to  be  paid 
off  in  installments.  Of  the  three  purchasers 
but  one  was  procured  by  plaintiff's  efforts. 
And  to  procure  one  of  them  defendant  paid 
a  commission  of  $50  to  one  Muren,  a  real  es- 
tate agent.  The  purchasers  all  appeared  as 
witnesses  for  defendant,  and  testified  as  to 
defects  and  deficiencies  in  the  houses  and 
premises;  and  it  appears  that  one  of  them — 
the  purchaser  procured  by  plaintiff — failed 
to  keep  up  his  payments,  moved  from  the 
house  which  he  had  purchased  and  forfeited 
his  title  thereto. 

The  court,  finding  for  defendant  under  the 
pleadings  and  evidence,  gave  certain  declara- 
tions of  law,  at  defendant's  request,  one  of 
which  is  as  follows: 

"The  court  declares  the  law  to  be  that  if  the 
court  sitting  as  a  jury  finds  and  believes  from 
the  evidence  that  upon  the  substantial  comple- 
tion .  of  the  first  three  houses  bnilt  upon  de- 
fendant's land  under  the  contract  between  them, 
the  profits  of  which  were  divided  between  plain- 
tiff and  defendant,  all  as  alleged  and  admitted 
in  the  pleadings,  the  defendant  honestly  and  in 
good  faith  formed  the  opinion  that  for  him  to 
continue  with  the  further  performance  of  said 
contract,  by  the  erection  thereunder  with  plain- 
tiff of  additional  houses  on  the  remaining  part 
of  said  land,  would  be  unprofitable  to  defendant, 
and  that,  holding  such  opinion,  defendant  serv- 
ed upon  plaintiff  the  notice,  as  alleged  and  ad- 
mitted in  the  pleadings,  that  he  had  formed 
such  opinion  and  had  decided  to  discontinue 
building  any  more  houses  on  said  land  and  to 
terminate  said  contract:  then,  if  the  court  so 
finds  and  believes,  even  although  the  court  should 
also  find  and  believe  that  defendant  formed  such 
opinion  from  facts  and  circumstances  which 
might  not  have  induced  the  same  opinion  in 
the  mind  of  some  other  person,  or  in  the  mind 
of  the  court  sitting  as  a  jury,  plaintiff  is  not 
entitled  to  recover,  and  the  finding  of  the  court 
sitting  as  a  jury  must  be  for  the  defendant." 

Plaintiff,  appellant  here,  contends  that  the 
court  erred  in  giving  this  declaration  of  law, 
and  that  under  the  admitted  and  undisputed 
facts  in  the  case  the  finding  and  judgment 
should  have  been  for  plaintiff.  The  assign- 
ments of  error  may  be  reduced  to  these  two 
contentions,  and  they  may  be  considered  and 
disposed  of  together. 

[1]  Plaintiff's  position,  in  general,  may  be 
stated  to  be  that  defendant  could  not  ar- 
bitrarily cancel  the  contract,  under  the  cir- 
cumstances, but  was  required  to  act  In  good 
faith  in  seeking  to  terminate  It  under  the 
clause  thereof  above  quoted,  and  that  the  ad- 
mitted and  undisputed  facts  conclusively 
show  that  defendant  could  not  have  honestly 
and  in  good  faith  formed  the  opinion  which 
he  claims  to  have  formed,  but  demonstrate 
that  the  notice  served  upon  plaintiff  for  the 
purpose  of  terminating  the  contract  was  not 
given  in  good  faith,  but  for  the  fraudulent 
purpose  of  a  tempting  to  evude  the  obligations 
of  the  contract  on  defendant's  part 

[2]  Plaintiff's  learned  counsel  argues  that 
where  the  thing  to  be  done  under  a  contract 
does  not  pertain  to  articles  of  taste  or  fancy, 
and  It  is  stipulated  that  it  shall  be  done  to 
the  satisfaction  of  one  of  the  contracting  par- 
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ties,  the  party  i  to  be  satisfied  cannot  act  ar- 
bitrarily or  capriciously  in  the  matter,  and 
that  the  law  will  say  that  he  is  satisfied  with 
that  which  a  contracting  party  under  the  cir- 
cumstances ought  to  be  satisfied.  And  in 
support  of  this  are  cited  Bert  hold  et  al.  v. 
St  Louis  Electric  Const  Co.,  165  Mo.  280, 
65  S.  W.  784;  Mullally  v.  Greenwood  et  at, 
127  Mo.  138,  29  S.  W.  1001,  48  Am.  St  Rep. 
613;  Harriett  v.  Sweringen,  77  Ma  App.  64; 
Klchlson  v.  Meed,  11  S.  D.  639,  80  N.  W.  131; 
Keeler  v.  Clifford,  165  IU.  544,  46  N.  JS.  248; 
Duplex  Safety  Boiler  Co.  v.  Garden,  101  N. 
Y.  387,  4  N.  E.  749,  54  Am.  Rep.  709;  Lilien- 
thal  Bros.  v.  Stearns  (C.  a)  121  Fed.  197. 
This  doctrine  is  by  no  means  universally  ap- 
proved (see  9  Cyc.  p.  618  et  seq.  and  author- 
ities cited),  but  it  may  be  said,  broadly  speak- 
ing, to  have  the  sanction  of  our  courts.  How- 
ever, the  case  before  us  is  not  one  where 
work  has  been  done,  or  something  has  been 
furnished  under  a  contract  requiring  that  the 
same  shall  be  done  or  furnished,  to  the  sat- 
isfaction of  the  promisor.  The  action  is  for 
profits  which  plaintiff  alleges  he  would  have 
made  had  he  been  permitted  to  continue  the 
building  operations.  And  the  contract  in 
terms,  leaves  it  to  defendant  to  determine 
whether  or  not  m  his  opinion,  It  would  be 
profitable  to  continue  building  operations 
thereunder. 

At  this  point  we  may  say  that  we  agree 
with  defendant's  contention  (if  the  matter 
may  be  said  to  be  seriously  in  dispute)  that 
the  contract  must  be  interpreted  to  mean 
that  defendant  was  to  determine  whether,  in 
his  opinion,  it  would  be  profitable  to  continue 
building  on  the  land  under  the  contract — L  e. 
to  continue  to  allow  plaintiff  to  erect  houses 
thereon  under  the  contract — and  not  whether 
It  would  be  profitable  to  build  at  all  on  the 
remaining  lots. 

[t]  The  contract  Indeed,  does  not  In  terms 
provide  that  plaintiff  shall  erect  eight  houses, 
one  on  each  of  the  eight  lots,  but  provides  for 
the  erection  by  plaintiff  of  "three  or  more 
one-story  houses,"  and  then  proceeds  to  give 
defendant  the  right  to  terminate  the  contract 
after  the  erection  of  the  three  houses,  "should 
the  continuance  of  building  prove  unprofit- 
able" in  his  opinion.  This  must  be  taken  to 
mean  that  defendant  who  furnished  all  of 
the  capital,  was  to  be  the  sole  judge  as  to 
whether  the  circumstances  as  a  whole  sur- 
rounding the  erection  of  the  first  three  hous- 
es made  it  appear  that  it  would  be  profitable 
to  allow  plaintiff  to  continue  building  opera- 
tions or  otherwise.  Under  the  circumstances, 
all  that  could  be  required  of  defendant  we 
think,  was  that  he  act  honestly  and  in  good 
faith  in  forming  his  opinion  on  the  subject 
The  argument  is  Incidentally  advanced  by 
defendant's  counsel  that  under  the  contract 
defendant  had  the  absolute  right  to  terminate 
the  contract  when  he  sought  to  do  so,  but  de- 
fendant does  not  stand  upon  this,  and  we 
need  not  consider  It  since  the  case  was  tried 


below  by  defendant  upon  the  theory  that  he 
was  required  to  act  in  good  faith. 

[4]  To  determine,  or  form  an  opinion, 
whether  it  would  be  profitable  to  continue  un- 
der the  contract  or  otherwise  Involved  the  ex- 
ercise of  defendant's  judgment  in  the  prem- 
ises. And, it  is  said  that  where  the  fancy, 
taste,  sensibility  or  judgment  of  the  promisor 
is  involved,  "the  promisee  Is  practically  de- 
barred from  questioning  the  ground  of  deci- 
sion on  the  part  of  the  promisor  or  investi- 
gating its  propriety."  Whether  the  cases 
from  our  courts  have  gone  this  far  is  a  mat- 
ter which  we  need  not  decide ;  but  we  regard 
It  as  altogether  clear  that  they  at  any  rate 
go  to  the  extent  of  holding  that  under  such 
drcumsances  it  is  sufficient,  at  least  if  it 
appear  that  the  promisor  acted  in  good  faith 
and  with  a  Just  motive  See  Cann  v.  Rector, 
Wardens,  etc,  111  Mo.  App.  164,  85  S.  W. 
994 ;  Blaine  v.  Knapp  &  Co.,  140  Mo.  241,  41 
S.  W.  787.  And  we  may  agree  that  good  faith 
"must  have  some  tenable  ground  to  stand  on" 
(Heck  v.  Watkins,  1S3  S.  W.  351),  and  not 
rest  alone  upon  the  dogmatic  assertion  of  the 
party  required  to  exercise  It  But  in  the 
case  before  us  we  regard  the  evidence  ad- 
duced as  affording  a  sufficient  basis  for  a  find- 
ing that  the  opinion  said  to  have  been  formed 
by  defendant  was  In  fact  formed  in  good 
faith,  and  bis  assertion  thereof  not  merely  a 
subterfuge  to  cloak  an  ulterior  motive  while 
evading  liability  on  his  contract 

It  is  true  that  profits  were  made  on  the 
three  houses  built  by  plaintiff,  and  on  those 
subsequently  built  by  defendant  as  well. 
But  In  view  of  the  evidence  touching  the 
matter,  it  does  not  follow  that  profits  would 
have  been  realized  on  the  additional  houses 
had  plaintiff  been  permitted  to  erect  them, 
nor  that  defendant  believed  that  such  would 
be  the  case.  According  to  defendant's  evi- 
dence he  had  much  difficulty  with  plaintiff 
respecting  the  building  of  the  first  three  hous- 
es, particularly  as  to  the  workmanship  there- 
upon. They  had  been  sold,  but  small  amounts 
only  had  been  received  in  cash ;  and  the  pur- 
chasers were  more  or  less  dissatisfied,  and 
one  in  fact  forfeited  his  title.  Defendant 
said  that  he  feared  that  if  plaintiff  were  per- 
mitted to  continue  to  erect  houses,  built  as 
were  the  first  three,  defendant  would  have 
the  houses  on  his  hands ;  and  we  cannot  say 
that  there  was  no  ground  for  apprehension  on 
this  score. 

Though  profits  then  appear  to  have  been 
made  on  the  first  three  houses,  defendant 
might  well  have  concluded  that  it  would  not 
be  profitable  to  continue  under  the  contract 
And  the  contract  Itself  appears  to  contem- 
plate the  possibility  that  this  very  situation 
might  arise,  for  it  provides  that  if  the  con- 
tract be  terminated  by  defendant  under  the 
clause  quoted,  after  the  building  of  three 
houses,  he  is  to  "make  equal  division  of  said 
profits  with  said  Burns  on  the  three  houses 
already  erected." 
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[5]  We  do  not,  of  course,  pass  judgment 
upon  the  facts,  for  that  Is  not  within  our 
province.  But  as  to  this  phase  of  the  case 
we  merely  hold  that  the  record  discloses  suf- 
ficient evidence,  of  a  substantial  character, 
to  sustain  the  finding  of  the  trial  court  sit- 
ting as  a  jury. 

[(]  What  we  have  said  above,  In  effect,  dis- 
poses also  of  the  contention  that  the  trial 
court  erred  In  giving  the  declaration  of  law 
quoted  above ;  but  perhaps  we  ought  briefly 
to  separately  notice  one  attack  thereupon.  It 
Is  urged  that  the  declaration  of  law  is  er- 
roneous In  declaring  that  If  the  court  finds 
the  facts  as  therein  previously  required, 
plaintiff  Is  not  entitled  to  recover,  "even  al- 
though the  court  should  also  find  and  believe 
that'  defendant  formed  such  opinion  from 
facts  and  circumstances  which  might  not  have 
induced  the  same  opinion  in  the  mind  of  some 
other  person  or  In  the  mind  of  the  court  sit- 
ting as  a  jury."  It  is  argued  that  defend- 
ant's opinion  "must  have  been  induced  by 
such  facts  as  would  have  induced  the  same 
opinion  In  the  minds  of  reasonable  persons 
having  before  them  the  same  facts."  This 
would  make  it  a  question  for  the  jury  to  say 
what  a  reasonable  man  ought  to  have  done 
under  the  circumstances  of  the  case ;  whereas 
the  contract  explicitly  leaves  the  matter  to 
the  opinion  or  judgment  of  the  defendant.  It 
Is  one  thing  to  say  that  such  opinion  must  be 
honestly  formed,  in  good  faith,  and- quite  an- 
other to  say  that  it  must  be  such  as  a  rea- 
sonable man  would  have  entertained.  We  see 
no  reversible  error  by  reason  of  the  addition 
of  these  words  to  the  declaration  of  law, 
though  they  appear  to  be  superfluous. 

It  follows  that  the  judgment  should  be  af- 
firmed, and  it  is  so  ordered. . 

REYNOLDS,  P.  J.,  and  BECKER,  J.,  con- 
cur. 


STATE  v.  JANCIE.    (No.  1792.) 
(Springfield  Court  of  Appeals.    Missouri.  Feb. 
14.  1817.) 

Intoxicating  Liquors  «=>139  —  Kzkpino  in 
Local  Option  Tbbbitoby. 
Rev.  St  1909,  i  7227,  prohibiting  the  keep- 
ing, storing,  and  delivering  for  or  to  another 
person,  in  local  option  territory,  any  intoxicat- 
ing liquors,  was  not  violated  by  one  storing  liq- 
uors in  large  quantities  in  a  building  in  local 
option  territory  in  Missouri  near  the  line  of 
an  adjoining  prohibition  state,  and  continuously 
engaged  in  hauling  such  liquors  in  his  wagons 
into  the  latter  state,  there  disposing  of  them 
and  bringing  back  the  empty  bottles,  kegs,  etc., 
to  the  storehouse,  from  which  they  were  then 
returned  by  him  to  the  breweries  from  which 

Eurcbased ;  since  the  statute  applies  only  to  the 
eeping,  storing,  or  delivery  for  other  persons, 
and  in  this  case  the  intoxicants  were  kept  by 
defendant  as  his  own  property  and  in  his  own 
-possession  until  tbey  passed  out  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  8  149.] 

.  Appeal  from  Circuit  Court,  Barton  Coun- 
ty; B.  O.  Thurman,  Judge. 


Frank  Jancie  was  convicted  of  keeping, 
etc.,  Intoxicating  liquors  in  local  option  ter- 
ritory, and  appeals.  Reversed. 

F.  V.  Kander  and  E.  E.  Bowers,  both  of 
Kansas  City,  for  appellant  H.  W.  Tim- 
monds,  of  Lamar,  for  the  State. 

STURGIS,  J.  The  defendant  was  charged, 
by  indictment  In  the  circuit  court  of  Barton 
county  with  the  violation  of  section  7227, 
R.  S.  1909,  prohibiting  the  keeping,  storing, 
and  delivering  for  or  to  another  person,  In 
local  option  territory,  any  intoxicating  liq- 
uors. The  case  was  tried  on  an  agreed  state- 
ment of  facts,  and  the  court,  sitting  as  a 
jury,  found  the  defendant  guilty.  The  ver- 
dict and  judgment  merely  reflect  the  trial 
court's  opinion  of  the  law  as  applied  to  the 
agreed  facts. 

We  find  that  this  case,  both  as  to  the 
pleadings  and  facts  agreed  on,  differs  In  no 
essential  particular  from  State  v.  Theodore, 
191  S.  W.  422,  just  decided  by  the  Supreme 
Court  In  that  case,  as  In  this  one,  it  was 
agreed  that  Intoxicating  liquors  in  large 
quantities  were  shipped  to  and  stored  by  de- 
fendant In  a  building  fitted  for  that  purpose 
near  the  Kansas  state  line  and  located  in 
local  option  territory  in  this  state;  that  such 
liquors  were  then  hauled  in  his  own  wagons 
by  defendant  into  the  state  of  Kansas  and 
there  disposed  of  in  some  manner  not  dis- 
closed and  the  empty  bottles,  kegs,  etc, 
which  bad  contained  such  liquors  returned 
to  defendant  at  his  said  place  of  business; 
that  such  empty  vessels  were  then  returned 
by  defendant  to  the  breweries  from  which 
defendant  had  purchased  such  intoxicating 
liquors;  that  defendant  was  continuously  and 
systematically  engaged  In  this  business.  The 
Supreme  Court  of  this  state.  In  the  case 
above  cited,  held  under  similar  facts  that, 
while  the  legislative  authority  of  this  state 
might  prohibit  the  keeping  and  storing  of  In- 
toxicating liquors  in  this  state,  or  the  parts 
of  it  under  local  option,  for  sale  or  delivery 
in  another  state,  it  has  not  done  so;  that  the 
statute  in  question  has  confined  the  offense 
of  keeping,  storing,  and  delivering  intoxi- 
cants to  so  doing  for  other  persons,  and 
does  not  Include  the  keeping  or  storing  of 
intoxicants  by  any  one  when  same  Is  his 
own  personal  property  and  is  kept  and  stored 
for  such  use  as  an  owner  may  subject  same 
to.  The  keeping  and  storing  of  Intoxicants 
by  the  owner  for  sale  generally  is  not  a  keep- 
ing and  storing  for  another  person  any  more 
than  are  the  dry  goods  bought  and  put  in  his 
store  by  a  merchant  for  general  sale  kept  and 
stored  by  such  merchant  for  another.  The 
sale  of  such  intoxicants,  when  made  In  local 
option  territory,  is  prohibited  by  another 
section  of  our  statute;  but  same  does  not  and 
could  not  reach  a  sale  or  other  disposal  of 
same  In  another  state.  The  statute  says  that 
In  order  to  be  unlawful  the  keeping,  storing. 
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or  delivery  must  be  In  local  option  territory 
and  must  be  for  or  to  another  person;  bat  It 
does  not  say  that  such  other  person  must  be 
In  local  option  territory  or  perhaps  In  this 
state;  but  that  question  la  not  presented. 
The  agreed  statement  of  facts  specifies  that 
the  Intoxicants  received  and  kept  In  his  stor- 
age room1  by  defendant  were,  during  such 
time,  his  personal  property,  and  both  title 
and  possession  remained  In  him  until  such 
Intoxicants  passed  out  of  this  state.  It  Is 
probable  that  these  liquors  were  stored  In 
this  state  for  sale  In  Kansas  (though  such 
Is  not  agreed  to,  and  we  would  not  so  find  If 
necessary  to  make  the  state's  case),  and  when 
sold  there  constituted  a  violation  of  law  In 
that  state.  But  it  will  take  an  amendment 
of  this  act  by  our  Legislature  to  make  same 
an  offense  against  the  law  of  this  state. 

The  result  is  that  the  judgment  of  tbe 
trial  court  is  reversed. 

COX,  P.  J.,  and  FARRINGTON,  J.,  concur. 


SOUTHARD  et  aL  v.  KANSAS  CITY 
SOUTHERN  BY.  CO.  (No.  12300.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Feb.  12,  1817.) 

1.  Railroads  <8=> 281(4)  —  Operation  —  Duty 
of  Servants  to  Trespassers. 

Where  it  was  the  duty  of  a  brakeman  to 
keep  trespassers  off  a  train,  he.  should  not  act 
negligently  or  wantonly,  and  where  a  young  boy 
boarded  the  train,  be  should  afford  him  reason- 
able protection,  and  not  put  off  or  attempt  to 
put  him  off  in  a  negligent  manner. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  f  907.] 

2.  Railroads  <8=>281(2)  —  Duty  of  Case  to 
Trespasses. 

In  determining  whether  a  brakeman  exer- 
cised due  care  in  attempting  to  prevent  a  young 
child  from  riding  on  a  moving  freight  train 
which  he  had  boarded,  the  immaturity  of  tbe 
child  must  be  taken  into  consideration,  for  when 
one  comes  into  contact  with  a  Voung  child  whose 
youth  is  obvious,  he  must  take  that  into  con- 
sideration in  shaping  his  conduct. 

[Ski.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  K  908-805.] 

8.  Railroads  <8=> 282(11)  —  Operation  — 

Negligence. 
In  an  action  against  a  railroad  company  for 
death  of  a  minor  child  who  boarded  a  freight 
train  contrary  to  the  brakeman's  direction  and 
was  killed  when  he  either  jumped  or  fell  from 
the  train,  while  fleeing  from  the  brakeman,  who 
was  trying  to  catch  and  remove  him,  the  ques- 
tion of  the  negligence  of  the  brakeman  held,  un- 
der the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  820.] 

4.  Trial  «=»191(8)  —  Instructions  —  Assum- 
ing Facts. 
In  an  action  for  the  death  of  a  minor  child 
who  either  fell  or  jumped  from  a  moving  train 
when  the  brakeman  tried  to  force  him  to  leave 
the  train,  which  be  had  boarded  contrary  to 
his  orders,  where  the  testimony  was  that  the 
brakeman  was  running  the  boy,  or  seemed  to  be 
running  the  boy,  and  that  the  boy  either  fell  or 
jumped  from  the  train,  an  instruction  that  if 


the  brakeman  negligently  pursued  the  boy  so 
that  he  fell  from  the  train,  the  railroad  com- 
pany was  liable  was  not  erroneous  as  assuming 
controverted  facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  430.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Jos.  A.  Guthrie,  Judge. 

"Not  to  be  officially  published." 

Action  by  H.  E.  Southard  and  another 
against  the  Kansas  City  Southern  Railway 
Company.  From  an  order  granting  defend- 
ant a  new  trial,  plaintiffs  appeal.  Order  re- 
versed and  cause  remanded,  with  directions 
to  reinstate  verdict  and  enter  judgment 
thereon. 

Townsend  &  Smith,  of  Kansas  City,  for  ap- 
pellants. Lathrop,  Morrow,  Fox  &  Moore,  of 
Kansas  City,  for  respondent. 

BLAND,  J.  Plaintiffs  recovered  $5,000 
damages  for  the  death  of  their  9  year  old 
son,  Eugene  Southard.  The  case  was  tried 
before  Hon.  Joseph  A  Guthrie,  then  one  of 
the  Judges  of  tbe  circuit  court  of  Jackson 
county,  Mo.,  at  Kansas  City.  Judge  Guthrie 
afterwards  left  the  bench,  and  the  motion  for 
new  trial  was  passed  upon  by  his  successor 
in  office,  Hon.  Thomas  B.  Bnckner.  Said  mo- 
tion was  sustained  by  the  latter  "upon  the 
express  ground  that  there  Is  no  evidence  to 
sustain  the  verdict" 

The  evidence  tended  to  show  as  follows: 
That  on  October  3,  1914,  the  defendant  was 
operating  a  railroad  through  Mt  Washing- 
ton, Mo.,  from  Sugar  Creek  to  Kansas  City, 
Mo.  About  5  p.  m.  of  that  day  one  of  de- 
fendant's drags,  consisting  of  47  cars  (mostly 
oil  cars)  had  passed  Mt  Washington  station, 
going  west  Plaintiffs'  little  son,  Eugene 
Southard,  age  9  years,  climbed  on  one  of  the 
cars  composing  this  drag,  and  shortly  after 
the  drag  passed  was  found  dead  on  defend- 
ant's tracks,  about  one-half  a  mile  west  of 
Mt  Washington  station.  Eugene  Southard 
and  three  other  small  boys  had  been  playing 
at  a  vacant  house  near  and  north  of  the 
railroad  tracks.  When  the  drag  came  by  all 
four  of  them  approached  it,  and  at  that  time 
one  of  defendant's  brakemen  shook  his  fist  at 
one  of  the  boys  In  the  crowd,  and  said, 
"Don't  you  attempt  to  get  on  here."  There- 
after Melvern  Thompson,  aged  16  years,  who 
was  one  of  the  boys  in  the  crowd,  got  on  the 
north  side  of  the  train  about  three  cars  back 
from  tbe  engine,  and  the  deceased  boy  got 
on  the  stirrup  at  the  front  end  of  a  car  about 
three  or  four  cars  back  of  tbe  Thompson 
boy.  Thereupon  the  brakeman  motioned  to 
them  to  get  off;  this  they  did  not  do.  The 
brakeman  then  got  down  on  the  ground  and 
held  out  his  arms  as  though  he  Intended  to 
catch  the  Thompson  boy.  Thereupon  the 
Thompson  boy  jumped  off  the  stirrup  of  the 
car  on  which  he  was  riding  and  ran  back. 
The  Thompson  boy  testified  that  the  brake- 
man  stood  on  the  ground  until  the  car  on 
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which  the  deceased  boy  was  riding  got  near 
him,  and  that  then  Gene,  the  deceased  boy, 
Instead  of  getting  off  the  stirrup  of  the  car 
on  which  he  was  riding,  climbed  up  on  to  the 
car.  This  car  was  an  oil  tank  car,  and  had 
a  running  board  constructed  around  the  tank. 
This  witness  further  testified  that  he  saw  the 
Southard  boy  running  around  the  end  of  the 
oil  tank  to  the  south  side  of  the  train,  where 
he  was  out  of  sight,  and  the  brakeman  run- 
ning after  him. 

The  witness  John  B.  Wright  testified  that 
he  was  walking  toward  Mt.  Washington,  on 
the  south  side  of  defendant's  tracks,  and  that 
when  he  was  about  a  quarter  of  a  mile  from 
Mt.  Washington  he  saw  defendant's  said 
drag;  that  there  was  an  embankment  be- 
tween him  and  the  train  which  prevented 
him  from  seeing  the  wheels  of  the  train, 
but  he  could  see  all  of  the  bodies  of  the 
brakeman  and  the  deceased,  and  their  feet 
part  of  the  time.  He  said  that  he  casually 
glanced  at  the  train,  and  noticed  a  boy  run- 
ning on  the  car  toward  the  rear  of  the  train, 
and  that  there  was  a  brakeman  about  12  to 
15  feet  behind  the  boy,  who  seemed  to  be 
running  and  chasing  the  boy.  He  stated  the 
boy  was  running,  and  the  brakeman  was  go- 
ing between  a  walk  and  a  run.  The  witness 
said  that  the  boy  continued  to  the  end  of  the 
car,  the  brakeman  after  him,  and  it  looked 
to  him  as  though  the  boy  jumped  off  the  car, 
bnt  It  Is  not  plain  from  his  testimony  wheth- 
er the  boy  fell  or  Jumped  off  the  car.  The 
evidence  further  tended  to  show  that  the 
drag  was  going  down  hill  at  the  rate  of 
about  10  miles  per  hour  at  the  time  of  the 
accident;  that  this  fact,  together  with  the 
fact  that  it  was  a  long  drag,  caused  the  train 
to,  have  a  certain  Jerking  motion  that  would 
make  it  difficult  for  an  inexperienced  person 
walking  on  the  train  to  stay  upon  It. 

Defendant  admitted  at  the  trial  that  It 
was  the  duty  of  the  brakeman  to  keep  tres- 
passers of  all  kinds  off  the  train.  Defend- 
ant's trainmen  all  testified  that  none  of  them 
witnessed  the  actual  occurrence  resulting  in 
the  boy's  death,  nor  did  defendant  produce 
any  witnesses  to  such  occurrence. 

Upon  this  state  of  the  evidence  appellants 
claim  that  the  court  erred  In  granting  a  new 
trial  on  the  ground  assigned  by  the  court. 

[1]  It  was  the  duty  of  the  brakeman  to 
keep  trespassers  off  the  train,  and  If  such 
trespassers  were  on  It  to  put  them  off,  but 
he  had  no  right  to  do  so  negligently  or  wan- 
tonly. It  was  the  duty  of  the  brakeman  In 
this  case,  after  the  boy  got  on  the  train, 
to  afford  him  reasonable  protection,  and  not 
to  put  him  off,  or  attempt  to  put  him  off,  In 
a  negligent  manner.  Brown  v.  R.  Co.,  66  Mo. 
688;  Brill  v.  Eddy,  115  Mo.  596,  22  S.  W. 
488;  Parber  v.  Mo.  Pac.  By.  Co.,  139  Mo. 
272,  40  S.  W.  932;  Winn  v.  Railway  Co., 
245  Mo.  406,  151  S.  W.  98. 

[2,  3]  The  question  then  arises  in  this  case 
as  to  whether  the  brakeman  was  guilty  of 
any  breach  of  duty  that  he  owed  the  deceased 


child.  As  we  have  seen,  the  testimony  shows 
that,  before  the  boys  boarded  the  train  Che 
brakeman  shook  bis  fist  and  said,  "Don't  you 
attempt  to  get  on  here."  As  this  brakeman 
testified  that  he  was  the  father  of  nine  chil- 
dren, he  must  have  known  of  the  tendency  of 
children  of  Immature  judgment  to  become 
frightened  by  conduct  such  as  described,  and 
in  this  case  It  evidently  was  the  purpose  of 
the  brakeman  by  bis  actions  to  put  the  boys  In 
fear  so  that  they  would  not  get  on  the  train. 
After  the  boys  boarded  the  train,  notwith- 
standing the  warning,  the  brakeman  motion- 
ed to  them  to  get  off,  and,  they  not  comply- 
ing, he  then  got  down  on  to  the  ground  and 
held  out  his  arms  as  though  to  catch  them 
and  take  them  off  as  the  train  moved  by.  At 
this  the  Thompson  boy  left  the  train,  but 
the  deceased,  instead  of  doing  so,  climbed 
upon  the  car.  The  brakeman,  continuing  his 
efforts  to  keep  the  boys  off  of  the  train, 
boarded  the  car  and  followed  the  Southard 
boy  across  the  car  and  on  to  the  opposite 
side  of  it,  chasing  and  running  the  boy  until 
the  boy  either  jumped  or  fell  off  the  car  to 
his  death. 

Respondent  says  that  this  conduct  of  the 
brakeman  was  on  his  a  part  a  humane  act, 
and  was  intended  to  afford  the  deceased  child 
protection;  that  the  brakeman's  conduct 
might  well  show  that  he  intended  to  take  the 
child  in  charge  until  a  place  could  be  reached 
in  which  the  train  could  be  safely  stopped, 
or,  having  the  child  in  charge,  could  take 
steps  necessary  to  see  that  he  was  safely  off 
the  train.  If  It  was  the  brakeman's  intention 
to  afford  the  child  protection,  his  conduct 
gave  no  evidence  of  It,  but  rather  his  actions 
appear  to  show  that  he  Intended,  without 
thought  of  the  consequences,  to  take  such 
measures  as  he  saw  fit  to  keep  the  boys  off  of 
the  train.  The  whole  history  of  this  oc- 
currence shows  that  the  brakeman  had  first 
threatened  the  boys,  and,  the  threat  not  ac- 
complishing Its  purpose  of  keeping  the  boys 
off  the  train,  he  took  steps  to  either  frighten 
the  boys  off  by  motioning  them  to  get  off, 
and,  this  falling  of  its  purpose,  by  getting 
off  on  to  the  ground  and  Indicating  that  he 
was  going  to  catch  them  in  his  arms,  which 
to  a  9  year  old  boy  of  Immature  judgment 
might  very  well  mean  that  he  was  going  to 
catch  him  and  do  him  some  bodily  harm. 

Evidently  the  deceased  boy  thought  that 
the  brakeman  intended  to  do  him  some  harm, 
for,  instead  of  getting  off  the  car,  he  got  up 
on  top  of  it.  At  this  point  the  brakeman 
could  not  but  have  seen  that  his  actions  caus- 
ed the  boy  to  run,  and,  Instead  of  stopping 
the  train  and  putting  the  boy  off,  he,  the 
brakeman,  also  boarded  the  train  and  ran  or 
chased  the  boy  around  the  car  while  the 
train  was  in  motion  and  going  about  10  miles 
per  hour.  Whether  the  boy  fell  or  Jumped 
off  the  car  Is  immaterial.  Instead  of  the 
brakeman  protecting  the  boy,  he  infused  fear 
Into  his  heart,  and  caused  the  boy  to  take 
such  action  to  protect  himself  as  his  lmma- 
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tare  mind  might  dictate.  The  brakeman  was 
guilty  of  more  than  a  lack  of  Judgment;  his 
conduct  could  not  be  characterized  as  any- 
thing less  than  that  of  culpable  negligence. 
A  person  In  dealing  with  children  must 
take  note  of  the  fact  that  he  Is  not  contend- 
ing with  one  of  mature  Judgment,  as  has  been 
well  said  by  our  Supreme  Court: 

"But  common  experience  tells  us  that  a  child 
may  be  too  young  and  immature  to  observe  the 
care  necessary  to  his  own  preservation,  and 
therefore  when  a  person  comes  in  contact  with 
such  a  child,  if  Its  youth  and  immaturity  are 
obvious,  he  is  chargeable  with  knowledge  of  that 
fact,  and  he  can  not  indulge  the  presumption 
that  the  child  will  do  what  is  necessary  to  avoid 
an  impending  danger.  Therefore  one  seeing 
such  a  child  in  such  a  position  is  guilty  of 
negligence  if  he  does  not  take  into  account  the 
fact  that  it  is  a  child  and  regulate  his  own 
conduct  accordingly.    An  act  in  relation  to  a 

Serson  of  mature  years  might  be  free  from  the 
nputation  of  negligence  while  an  act  of  like 
character  in  view  of  a  child  would  be  blame- 
worthy." Holmes  v.  Mo.  Pac  Ry.  Co.,  207  Mo. 
164,  106  S.  W.  628. 

Respondent  contends  that  as  the  brakeman 
need  no  force  or  threatening  language  in  his 
efforts  to  expel  the  deceased  from  the  train, 
defendant  Is  not  liable.  Whether  the  brake- 
man  used  actual  force  or  threatening  lan- 
guage In  his  efforts  to  expel  the  deceased  boy 
from  the  train  is  not  material,  as  the  manner 
and  bearing  of  the  brakeman  must  have 
convinced  the  deceased  child  that  force 
would  be  used,  i  In  a  case  like  this  such  a 
show  or  demonstration  of  force,  sufficient  to 
impress  a  9  year  old  boy  with  the  belief  that 
it  will  be  employed,  must  be  held  to  be  the 
equivalent  of  actual  force.  As  was  said  in 
the  case  of  Farber  v.  Mo.  Pac.  Ry.  Co.,  139 
Mo.  loc.  dt  283,  40  S.  W.  934: 

"The  liability  of  the  defendant  was  the  same 
whether  the  boy  was  forced  off  the  train  by  the 
brakeman  stepping  on  his  fingers  while  the  train 
was  moving  or  obeyed  the  brakeman,  who  had 
authority  to  put  him  oft  and  was  able  to  en- 
force his  order." 

Respondent  says  that  the  train  could  not 
be  stopped  with  safety  at  the  point  at  which 
the  brakeman  boarded  the  oil  car,  for  the 
reason  that  it  was  a  very  long  train,  and 
therefore  the  slack  In  it  was  great,  and,  as 
it  was  going  down  hill  at  the  rate  of  about 
10  miles  an  hour,  that  to  put  on  the  brakes 
at  that  point,  while  the  boy  was  running  on 
the  running  board  around  the  tank,  would 
very  likely  have  thrown  the  boy  off,  as  ap- 
plying the  brakes  would  cause  the  train  to 
suddenly  jerk  and  pitch  on  account  of  the 
taking  up  of  so  much  slack.  Respondent 
introduced  evidence  tending  to  show  that  the 
effect  of  putting  on  brakes  under  the  condi- 
tions given  would  be  as  above  stated.  Even 
if  this  contention  be  true,  we  cannot  see 
how  the  brakeman's  conduct  can  be  Justified. 
If  he  could  not  stop*  the  train  immediately, 
he  could  have  at  least  permitted  the  boy  to 
remain  where  he  was  until  the  train  could 
be  stopped,  as  the  danger  of  the  boy's  posi- 
tion on  the  side  of  the  car  is  not  to  be  com- 
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pared  to  the  danger  caused  by  the  brakeman 
putting  him  in  fright  and  running  him  over 
a  train  admitted  to  be  Jerking  so  that  an  in- 
experienced person  could  not  walk  upon  it, 
to  say  nothing  of  a  child  running  on  it  near 
the  outer  edge.  We  cannot  imagine  a  case 
where  it  would  not  he  negligent  conduct  for 
any  person  to  chase  or  run  a  child  of  9  years 
of  age  on  top  of  a  moving  train  going  at  the 
rate  of  10  miles  per  hour,  where  there  is 
nothing  to  keep  such  child  from  falling  or 
running  off. 

Respondent  further  claims  that  on  account 
of  this  train  being  on  a  double  curve,  the 
engineer  could  not  see  any  signal  that  a 
brakeman  might  have  given  him.  The  evi- 
dence was  that  a  man  standing  in  the  middle 
"of  the  train,  or  about  23  cars  from  the  en- 
gine, could  not  give  a  signal  that  the  engi- 
neer could  see  on  account  of  the  double  curve, 
but  there  was  no  evidence  that  this  broke- 
man,  who  was  attempting  to  put  the  boy  off 
the  train,  could  not  have  given  a  signal  that 
the  engineer  could  have  seen ;  said  brakeman 
not  being  in  the  middle  of  the  train,  but  only 
about  seven  cars  from  the  engine.  This 
whole  case  was  one  for  the  Jury. 

[4]  Respondent  says  that  the  court  below 
would  have  been  warranted  in  granting  a 
new  trial  because  of  the  giving  of  plaintiffs' 
instruction  No.  1.  The  argument  made  in 
support  of  this  contention  is  largely  founded 
upon  matters  that  we  have  already  ruled 
against  the  respondent  The  instruction  as- 
sumed as  true  no  disputed  facts,  but  left  the 
Jury  to  find  the  existence  or  nonexistence  of 
all  facts  set  forth  in  the  Instruction.  The 
instruction  told  the  jury,  among  other  things, 
that  if  the  brakeman  "negligently  pursued" 
the  boy,  eta,  they  might  And  for  the  plain- 
tiffs, the  complaint  being  lodged  against 
the  word  "pursued."  The  testimony  In  this 
case  was  that  the  brakeman  was  "running" 
the  boy;  that  he  "seemed  to  be  running  the 
boy,"  and  that  "he  was  chasing  the  boy." 
While  It  is  true  the  witness  Wright  stated 
that  the  boy  was  running  and  the  brake- 
man  was  going  between  a  run  and  a  walk, 
taking  all  the  testimony  together,  we  do  not 
think  it  an  unreasonable  conclusion  for  the 
Jury  to  say  that  the  boy  was  "negligently 
pursued"  by  the  brakeman.  The  Instruction 
is  criticized  because  it  permitted  the  Jury 
to  And  that  the  boy,  while  running,  "fell." 
We  believe  that  the  use  of  the  word  "fell" 
was  proper,  because  it  is  plain  from  the  tes- 
timony of  witness  Wright,  the  only  witness 
on  this  point,  that  he  could  not  tell  whether 
the  boy  fell  or  Jumped  off  of  the  car,  and 
the  jury  from  the  evidence  might  reasonably 
have  found  that  the  boy  "fell."  However, 
as  we  have  already  stated,  we  believe  It  im- 
material whether  the  deceased  fell  or  Jump- 
ed off  of  the  car. 

From  what  we  have  said  it  follows  that 
there  was  evidence  to  sustain  the  verdict. 
The  judgment  is  therefore  reversed,  and  the 
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cause  remanded;  with  Instructions  that  the 
verdict  he  reinstated  and  judgment  entered 
thereon.  All  concur. 


LACKLAND  v.  UNITED  RYS.  CO.  OF  ST. 
LOUIS.    (No.  14663.) 

(St  Louis  Court  of  Appeals.  Missouri.  Argued 
and  Submitted  Jan.  3,  1917.  Opinion 
Filed  Feb.  8,  1917.) 

1.  New  Trial  ©=128(5)— Motions— Ground. 

A  ground  for  a  motion  for  new  trial  that  the 
verdict  is  against  the  evidence  is  merely  the 
statement  in  another  form  that  it  is  against 
the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial 
Cent  Dig.  5  261.] 

2.  Appeal  and  Ebbob  cj=>1015(3)— Review — 
Verdict. 

An  appellate  court  may  not  weigh  the  evi- 
dence, and  the  trial  court's  granting  of  a  motion 
for  new  trial  on  the  ground  that  the  verdict  is 
against  the  weight  of  the  evidence  cannot  be  dis- 
turbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3860-3866.] 

3.  Appeal  and  Error  <S=»854(6)  —  Review  — 
Granting  op  New  Trial. 

The  granting  of  a  new  trial  when  proper 
will  not  be  disturbed  on  appeal,  though  an  in- 
correct reason  was  assigned  by  the  trial  court 
for  its  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3423,  3424] 

4.  Carriers  <S=»320(1)— Carriage  op  Passen- 
gers—Actions— Evidence. 

In  an  action  by  a  passenger  on  a  street  car 
for  injuries  sustained  in  alighting,  held  that 
despite  the  rule  that  ownership  ol  the  vehicle 
may  be  inferred  from  slight  facts  and  circum- 
stances, evidence  as  to  defendant's  ownership 
was  insufficient  to  carry  the  case  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {§  1315,  1317.] 

5.  Appeal  and  Error  «ss>715(2)— Record- 
Affidavits. 

An  appellate  court  is  governed  by  the  rec- 
ord brought  up  to  it,  and  so  in  an  action  by  a 
passenger,  defendant's  ownership  of  the  vehicle 
cannot  be  established  by  affidavits  of  counsel  not 
incorporated  in  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  2965.] 

Appeal  from  St.  Louis  Circuit  Court;  Eu- 
gene McQuillln,  Judge. 

Action  by  Josephine  R.  Lackland  against 
the  United  Railways  Company  of  St  Louis. 
There  was  a  verdict  for  plaintiff,  and  from 
an  order  granting  defendant  new  trial,  plain- 
tiff appeals.  Affirmed,  and  cause  remanded. 

S.  T.  6.  Smith,  of  St  Louis,  for  appellant. 
Boyle  &  Priest  and  S.  P.  McChesney,  all  of 
St.  Louis,  for  respondent 

REYNOLDS,  P.  J.  Plaintiff  brought  her 
action  against  the  defendant,  United  Rail- 
ways Company,  averring  that  that  was  a  cor- 
poration, organized  and  existing  under  and 
by  virtue  of  the  laws  of  this  state,  and  that 
on  May  16th,  1911,  and  for  many  months 
prior  thereto,  it  had  been  engaged  in  operat- 
ing a  street  railway  on  the  streets  of  St. 
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Louis,  over  which-  the  defendant  was,  on 
May  16th,  engaged  in  propelling  passenger 
cars,  and  that  on  that  date  it  was  engaged 
in  operating  a  passenger  car  carrying  pas- 
sengers for  hire  on  the  strip  of  track  run- 
ning east  on  Olive,  a  public  street  in  the  city 
of  St  Louis,  and  that  on  that  date  plaintiff 
was  a  passenger  on  one  of  the  cars  of  de- 
fendant, running  east  on  Olive,  having  paid 
her  fare ;  that  defendant,  on  the  date  named, 
stopped  Its  car  upon  which  plaintiff  was  then 
riding,  for  the  purpose  of  permitting  passen- 
gers to  alight;  that  plaintiff  left  her  seat, 
proceeded  to  the.  rear  platform  of  the  car 
and  while  It  was  stopped  attempted  to  alight 
from  it,  and  that  while  she  was  in  the  act 
of  alighting,  the  defendant  through  Its  em- 
ployes operating  the  car,  carelessly  and  neg- 
ligently started  the  car  forward  with  a  Jerk, 
the  car  being  carelessly  and  negligently 
started  forward  while  plaintiff  was  in  the 
act  of  alighting  from  it  and  by  reason  of 
this  careless  and  negligent  starting  and  Jerk- 
ing of  the  car,  plaintiff  was  thrown  forward, 
her  ankle  badly  wrenched,  one  of  the  liga- 
ments therein  broken,  her  ankle  permanently 
Injured,  and  that  she  has  suffered  great 
bodily  pain  in  consequence  of  the  happening, 
to  her  damage  in  the  sum  of  $2500. 

Defendant,  by  its  answer,  denied  each  and 
every  allegation  in  the  petition. 

On  a  trial  before  the  court  and  a  jury, 
plaintiff  testified  to  the  fact/  that  she  was  a 
passenger  on  a  street  railroad  car,  running 
east  from  Taylor  avenue  and  Olive,  and  that 
it  was  on  this  car  that  she  received  her  hurt, 
as  set  out  In  her  petition.  She  gave  a  par- 
ticular account  of  the  happening  and  of  her 
injury  and  introduced  a  witness  who  claimed 
to  have  seen  the  accident  and  to  have  assist- 
ed plaintiff  to  the  home  of  her  father-in-law, 
she  also  Introducing  testimony  of  surgeons 
as  to  the  extent  and  character  of  the  injury. 
Defendant  introduced  no  evidence  but  de- 
murred. That  being  overruled,  defendant 
stood  on  its  demurrer. 

At  the  instance  of  plaintiff .  the  court  in- 
structed the  Jury  that  if  they  believed  from 
the  evidence  that  plaintiff  boarded  one  of 
defendant's  cars  on  its  line  of  road  and  ten- 
dered a  transfer  duly  issued  by  the  defend- 
ant company  for  her  fare,  and  that  defend- 
ant, through  its  agents  or  employes  stopped 
the  car  on  which  plaintiff  was  a  passenger 
at  the  usual  place  for  passengers  to  alight 
at  the  corner  of  Taylor  and  Olive  streets, 
and  that  while  it  was  so  stopped  plaintiff 
started  to  get  off  the  car,  and  those  In  charge 
knew,  or  by  the  exercise  of  ordinary  care 
and  caution  might  have  known,  that  plaintiff 
was  in  the  act  of  alighting  from  the  car  and 
permitted  it  to  be  started  before  plaintiff  had 
a  reasonable  time  to  alight  therefrom  and 
that  by  reason  of  the  car  being  so  started 
plaintiff  was  thrown  down  and  Injured,  they 
should  find  for  plaintiff,  the  Instruction  also 
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covering  the  question  of  the  amount  of  dam- 
ages. 

[1, 2]  There  was  a  verdict  for  plaintiff  in 
the  sum  of  $2000.  Defendant  thereupon  filed 
a  motion  for  new  trial  on  the  ground  that 
the  verdict  was  against  the  evidence,  against 
the  weight  of  the  evidence,  against  the  law 
and  was  excessive,  and  because  the  court 
erred  in  refusing  to  give  the  Instruction  in 
the  nature  of  a  demurrer  and  had  erred  in 
giving  and  reading  to  the  Jury  erroneous, 
misleading  and  prejudicial  instructions. 
Thereafter  the  motion  for  new  trial  coming 
on  it  was  sustained  by  the  court  "because  the 
verdict  was  against  the  evidence."  From 
this  plaintiff  has  duly  appealed  to  our  court 

We  held  in  Raifelsen  v.  Young,  183  Mo. 
App.  608,  167  S.  W.  648,  that  where  the  mo- 
tion for  new  trial  assigned  as  a  ground  that 
the  verdict  is  against  the  evidence,  that  that 
is  merely  the  statement  in  another  form  of 
another  ground  assigned  that  it  is  against  the 
weight  of  the  evidence,  referring  to  decisions 
of  the  Courts  of  Appeals  and  of  the  Supreme 
Court  in  support  of  this,  and  we  there  held 
(183  Mo.  App.  loc.  dt.  511.  167  S.  W.  640)  that 
the  assignment,  "that  the  verdict  is  against 
the  weight  of  the  evidence,  Is  not  a  ground 
upon  which  the  appellate  court  may  Inter- 
fere. In  such  a  case,  we  can  reverse  the 
Judgment  only  when  there  is  no  substantial 
evidence  whatsoever  to  support  the  verdict." 

It  is  argued  by  learned  counsel  for  re- 
spondent, that  the  testimony  of  the  only  wit- 
ness Introduced  by  plaintiff  In  support  of  her 
account  of  the  accident  is  in  irreconcilable 
conflict  with  the  testimony  of  plaintiff  her- 
self, and  that  the  trial  court,  having  the  wit- 
nesses before  it  and  hearing  their  testimony, 
is  more  competent  to  Judge  of  the  credibility 
of  the  witnesses  than  an  appellate  court  can 
possibly  be.  We  are  not  in  a  position,  nor 
is  it  within  our  province  as  an  appellate 
court,  in  an  action  at  law,  to  pass  on  the 
weight  of  the  evidence,  nor  to  determine 
whether  the  testimony  of  plaintiff  and  her 
witness  is  so  irreconcilable  as  to  have  influ- 
enced the  mind  of  the  trial  court  in  sustain- 
ing this  motion. 

[3]  While  the  action  of  the  court  in  sus- 
taining the  motion  for  new  trial  purports  to 
be  bottomed  on  the  assigned  ground  that  the 
verdict  was  against  the  evidence,  that  does 
not  confine  us  to  that  assignment.  If  it  ap- 
pears from  an  examination  of  the  record  that 
the  motion  for  a  new  trial  should  have  been 
sustained  on  any  other  ground  than  that  as- 
signed by  the  court,  it  is  the  duty  of  our 
court  to  sustain  the  order.  See  Richardson 
v.  Moffltt-West  Drug  Co.,  92  Mo.  App.  515, 
loc.  cit.  537,  In  which  we  said: 

"The  appellate  court  will  sustain  the  order  if 
it  can  be  done,  either  on  the  ground  assigned  or 
any  other  found  in  the  record;  but  it  cannot  be 
sustained  on  a  mere  suggestion  that  it  would  be 
in  the  interest  of  Justice,  or  a  surmise  that  it 
would  be,  if  the  entire  record  conclusively  shows 
the  party  who  got  the  judgment  was  legally 
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entitled  to  it  as  the  case  stood  when  it  was 

rendered." 

[4]  In  the  motion  for  a  new  trial  one  of 
the  grounds  assigned,  is  error  in  the  action 
of  the  court  in  overruling  the  demurrer  to 
the  evidence  of  plaintiff,  and  the  action  of 
the  trial  court  can  be  and  must  be  sustained 
on  that  ground.  -  There  is  an  entire  absence 
of  any  evidence  proving  or  even  tending  to 
prove  that  the  defendant  was  the  owner  and 
operating  the  car  on  which  and  by  the  move- 
ment of  which  the  accident  is  said  to  have  oc- 
curred, or  that  those  to  whom  negligence  Is 
charged  in  its  operation  were  employes  of 
defendant. 

In  Frisby  v.  St  Louis  Transit  Co.,  214  Mo. 
567,  113  8.  W.  1069,  our  Supreme  Court,  an- 
swering the  proposition  that  ownership  may 
be  shown  by  reasonable  Inferences  to  be 
drawn  by  the  jury  from  the  facts  and  cir- 
cumstances appearing  in  the  record  (Walsh 
v.  Missouri  Pac.  By.  Co.,  102  Mo.  582,  14  8. 
W.  873,  15  S.  W.  757)  said  (214  Mo.  lot  dt 
571,  133  S.  W.  1060)  that  "the  trouble  with 
applying  that  rule  to  the  facts  of  this  case 
is  the  total  absence  from  the  record  of  all 
facts  and  circumstances  from  which  such  In- 
ferences could  be  reasonably  drawn." 

Our  court,  in  Reisenleiter  v.  United  Rail- 
ways Co.,  155  Mo.  App.  89,  loc  dt  93,  184  S. 
W.  11,  citing  Frisby  v.  St  Louis  Transit  Co., 
supra,  followed  the  rule  there  announced. 
We  there  epitomized  the  rule  laid  down  in 
that  case  to  be  that  the  evidence  must  sup- 
port the  allegations  as  to  the  ownership  or 
operation  of  the  car  at  the  time  of  the  In- 
Jury  or  else  plaintiff  must  fail. 

In  Muehlebach  Brewing  Co.  v.  Dunham  et 
al.,  Receivers,  a  case  marked  as  not  to  be 
officially  reported  but  published  in  177  S.  W. 
1067,  the  Kansas  City  Court  of  Appeals  held 
(177  S.  W.  loc.  dt  1069)  that  the  case  would 
have  to  be  remanded  "since  there  was  no 
proof  that  the  car  which  did  the  damage 
was  under  the  control  of  or  being  operated 
by  the  appellants.  Proof  of  this  must  appear 
or  the  Judgment  will  not  be  allowed  to  stand. 
(Citing  cases.)  This  is  not  a  'bare  technicali- 
ty,' because,  if  plaintiff  is  going  to  establish 
a  case  against  another,  It  Is  as  necessary  to 
prove  that  defendant  did  the  Injury  as  it  is 
to  prove  that  the  Injury  occurred."  The  Kan- 
sas City  Court  of  Appeals  further  hdd  in  that 
case  that  where  the  testimony  was  that  the 
acddent  happened  on  the  "Argentine  line," 
the  court  could  not  take  judidal  notice  that 
that  belonged  to  the  street  railway  system  of 
which  the  defendants  were  receivers. 

We  further  said  in  Reisenleiter  v.  United 
Railways  Co.,  supra  (155  Mo.  App.  loc.  dt 
93,  134  S.  W.  12),  that  the  rule  Is,  "that 
slight  evidence  tending  to  support  the  Infer- 
ence that  defendant  owns  or  operates  the 
road  will  be  sufficient,  where  it  is  not  com- 
batted,  and,  except  for  the  general  denial, 
there  is  no  intimation  that  the  defendant  re- 
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elsts  the  claim  on  the  ground  that  It  was  not 
the  operator." 

Learned  counsel  for  appellant  contends 
here  that  the  fact  that  the  claim  agent  of  de- 
fendant went  to  see  plaintiff  about  her  claim 
affords  support  to  Its  contention  that  there 
was  some  evidence,  although  slight,  of  the 
fact  of  ownership  and  operation.  We  do  not 
think  so.  It  nowhere  appears  In  the  record 
when  this  visit  was  made,  defendant  claim- 
ing it  at  one  date,  plaintiff  denying  that 
date.  Whether  plaintiff  had  at  the  time 
made  any  .claim  against  defendant,  does  not 
appear.  Nor  does  it  appear  that  this  claim 
agent  admitted  that  defendant  was  respon- 
sible or  had  operated  the  car,  even  assuming 
such  admission  would  be  binding  on  defend- 
ant, which  we  do  not  determine.  At  all 
events,  we  do  not  think  that  this  is  even  a 
slight  circumstance  tending  to  prove  either 
control  or  ownership. 

[6]  Appellant  has  filed  In  our  court  affi- 
davits of  plaintiff  and  her  counsel  that  the 
United  Railways  Company  was  the  owner 
and  operating  the  car  at  the  time  of  the  ac- 
cident We  cannot  consider  these  affidavits 
but  must  be  governed  solely  by  the  record 
as  brought  up  to  us,  setting  out  the  evidence 
and  proceedings  that  took  place  in  the  trial. 
Authorities  from  the  United  States  Courts 
are  cited  which  are  claimed  to  Justify  and 
sanction  the  practice  of  helping  out  a  Juris- 
dictional question  by  affidavits.  In  Glasgow 
v.  Metropolitan  St  Ry.  Co.,  191  Mo.  347,  89 
S.  W.  915,  it  was  attempted  to  help  out  or, 
more  properly,  to  correct  the  bill  of  excep- 
tions by  affidavits  filed  in  support  of  speci- 
fications in  the  motion  for  new  trial.  Our 
Supreme  Court  (191  Mo.  loc  dt  S76,  89  S.  W. 
924)  said  in  that  case  and  of  this  matter: 

"The  matter  complained  of  under  this  assign- 
ment is  not  before  us  in  such  form  that  we  can 
pass  judgment  on  it  It  is  not  stated  in  the 
bill  of  exceptions  that  these  remarks  were  made, 
the  most  that  can  be  said  of  it  is  that  the  bill 
of  exceptions  contains  affidavit*  tending  to  prove 
that  the  remarks  were  made.  The  only  manner 
in  which  such  a  matter  can  be  brought  before 
this  court  for  its  judgment  is  by  having  the  bill 
of  exceptions  to  state  that  it  occurred.  *  *  • 
We  only  know  what  occurred  at  the  trial  by 
reading  the  statements  in  the  bill  of  exceptions. 

We  know  of  no  case  In  this  state  in  which 
it  has  been  allowed  to  help  out  defects  and 
omissions  in  the  bill  of  exceptions,  or  omis- 
sions of  testimony  which  should  have  been 
introduced  at  the  trial,  by  affidavits  offered 
in  the  appellate  court 

In  State  ex  rel.  Union  Electric  Light  & 
Power  Co.  v.  Reynolds  et  al.,  Judges,  etc.,  256 
Mo.  710,  165  S.  W.  801,  the  Supreme  Court 
referring  to  the  effect  on  the  question  of 
jurisdiction  of  filing  affidavits  in  the  appel- 
late court  to  show  jurisdiction,  has  said  (256 
Mo.  loc.  clt  717,  165  S.  W.  803): 

"It  would  be  a  dangerous  practice  to  have  ju- 
risdiction shifted  from  one  court  to  another  on 
mere  affidavit." 


Addison  Tlnsley  Tobacco  Co.  v.  Rombauer, 
113  Mo.  435,  loc.  clt.  439,  20  S.  W.  1076,  is 
referred  to  as  holding  the  same  view.  While 
these  cases  are  not  parallel  to  the  one  at  bar, 
we  think  the  principle  there  announced  does 
apply  here. 

On  the  ground,  therefore,  as  stated,  that 
It  does  not  anywhere  appear  in  this  record 
that  the  defendant  company  owned  or  oper- 
ated the  car  upon  which  plaintiff  is  alleged 
to  have  sustained  her  hurt,  we  bold  that  the 
action  of  the  trial  judge  in  setting  aside  the 
verdict  was  proper.  That  is  affirmed  and 
the  cause  remanded  for  further  proceedings. 

ALLEN  and  BECKER,  JJ.,  concur. 


GENERAL  ELECTRIC  CO.  v.  COMMER- 
CIAL ELECTRICAL  SUPPLY  CO. 
(No.  14561.) 

(St  Louis  Court  of  Appeals.  Missouri.  Feb.  6, 
1917.) 

1.  Facto B8  «=52— Rights— Pledge  of  Prin- 
cipal's Property. 

Under  a  contract  between  plaintiff  and  de- 
fendant by  which  plaintiff  was  to  deliver  lamps 
to  defendant  on  consignment,  to  remain  plnin- 
tiff's  property  until  sold  in  the  ordinary  course 
of  trade  and  to  be  paid  for  within  a  month,  leas 
a  commission,  defendant  was  plaintiff's  fac- 
tor, and  as  such  could  not  pledge  or  transfer 
the  lamps  in  payment  of  its  own  debt 

[Ed.  Note.— For  other  cases,  see  Factors,  Cent 
Dig.  g|  83,  84.] 

2.  Factors  «3=»64—  Sale  by  Factor— Title 
of  Purchaser— Present  Consideration. 

Where  plaintiff's  factor  for  sale  of  lamps 
was  indebted  to  defendant,  and  to  secure  pay- 
ment of  the  debt  sold  to  defendant  lamps  re- 
ceived on  consignment  from  the  plaintiff,  de- 
fendant gave  no  present  consideration  for  the 
lamps,  and  as  against  the  owner  could  not  hold 
them. 

[Ed.  Note.— For  other  cases,  see  Factors, 
Cent  Dig.  {  95.] 

3.  Pleading  <8=>430<2)  —  Objections— Vari- 
ance— Waivkk. 

There  wsb  no  fatal  variance  between  plead- 
ing and  proof,  where  the  petition  alleged  cer- 
tain acts  occurring  in  July,  and  the  evidence, 
establishing  the  identical  acts,  but  showing  that 
they  occurred  in  April  and  May,  was  not  ob- 
jected to,  and  defendant  did  not  dispute  the 
transactions,  but  relied  on  other  matter  as  a 
defense. 

[Ed.  Note.— For  other  cases,  see  Pleading, 

Cent.  Dig.  H  1438-1441.] 

4.  Trial  <8=252(5)  —  Instructions  —  Con- 
formity to  Proof. 

It  is  not  error  to  refuse  an  instruction  pre- 
cluding recovery  by  a  principal  from  its  factor, 
on  the  theory  that  the  relation  was  one  of 
debtor  and  creditor,  in  the  absence  of  evidence 
to  support  such  a  hypothesis. 

[Ed.  Note.— For  other  cases,  Bee  Trial,  Cent 
Dig.  |  600.] 

Appeal  from  St  Louis  Circuit  Court;  Dan- 
iel D.  Fisher,  Judge. 

"Not  to  be  officially  published." 

Trover  by  the  General  Electric  Company 
against  the  Commercial  Electrical  Supply 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 


«=jFor  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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Mo.)    GENERAL  ELECTRIC  CO.  t.  COMMERCIAL,  ELECTRICAL  SUPPLY  CO.  HOT 


This  Is  an  action  In  trover  or  conversion 
In  which  the  plaintiff  (respondent  here)  seeks 
to  recover  from  defendant  (appellant  here) 
the  value  of  certain  electric  lamps,  alleged 
to  be  Its  property,  which  the  defendant  had 
received  from  plaintiff's  agent;  and  for 
which  it  is  alleged  the  defendant  had  given 
no  present  consideration,  but  for  which 
it  had  given  the  agent  credit  on  a  then  ex- 
isting Indebtedness  of  the  agent  to  the  de- 
fendant The  petition  is  in  two  counts.  The 
defendant's  answer  is  a  general  denial.  The 
case  was  tried  before  a  jury.  At  the  dose  of 
the  plaintiff's  case  the  plaintiff  elected  to 
proceed  on  its  first  count  The  jury  returned 
a  verdict  for  $542.68  In  favor  of  plaintiff  and 
against  the  defendant  from  which  judgment 
defendant  appeals. 

There  was  evidence  tending  to  prove  that 
the  plaintiff,  a  New  York  corporation,  and  a 
general  manufacturer  of  electric  and  gas 
fixtures,  appointed,  by  a  written  contract, 
the  Standard  Electric  Company,  a  corpora- 
tion of  Oklahoma  City,  Okl.,  its  agent  to  sell 
certain  electric  lamps.  By  the  written  con- 
tract, Introduced  In  evidence,  it  is  shown  that 
the  lamps  delivered  to  the  said  agent  the 
Standard  Company,  should  be  and  remain  the 
property  of  the  plaintiff  until  sold  in  the 
ordinary  course  of  trade;  that  the  contract 
for  the  agency  had  been  made  in  the  latter 
part  of  March,  1912;  that  In  the  month  of 
April  of  that  year  the  Standard  Company, 
being  then  insolvent  began  to  sell  the  de- 
fendant certain  quantities  of  the  various 
kinds  of  electric  lamps  which  it  had  on  con- 
signment from  the  plaintiff  company ;  that  at 
the  time  the  defendant  began  buying  electric 
lamps  from  the  Standard  Company  (agent  of 
plaintiff),  the  Standard  Company  was  Indebt- 
ed to  the  defendant  in  a  large  sum,  the 
greater  part  of  which  was  past  due,  and  for 
which  the  defendant  company  had  not  been 
able  to  obtain  payment  though  it  at  various 
times,  had  endeavored  so  to  do.  While  the 
petition  alleges  the  transactions  as  occurring 
on  or  about  July  1, 1912,  the  testimony  show- 
ed the  transactions  as  having  taken  place  in 
April  and  May,  1912.  The  evidence  tended 
to  show  that  the  various  lots  of  lamps  which 
were  received  by  the  defendant  from  the 
Standard  Company  were  not  sold  in  the  usual 
and  ordinary  course  of  trade,  in  that  the  de- 
fendant did  not  pay  for  them  In  cash,  but 
that  the  defendant  gave  credit  therefor  on  an 
account  then  owing  to  it  by  the  Standard 
Company.  That  the  first  two  shipments  of 
lamps  had  been  made  to  the  St.  Louis  Trans- 
fer Company  instead  of  direct  to  the  defend- 
ant and  there  was  evidence  to  the  effect  that 
an  officer  of  the  defendant  company  knew  of 
the  transactions  and  wished  to  have  the 
same  kept  confidential.  The  evidence  showed 
that  the  package  numbers  and  all  manner 
of  identification  were  removed  from  the 
lamps,  on  all  the  orders  that  were  shipped 
to  the  defendant  company.  That  upon  plain- 
tiff learning  of  the  shipments  having  been 


made  In  this  manner  to  the  defendant  the 
plaintiff  canceled  the  agent's  contract  and 
demanded  of  the  defendant  the  return  of  the 
lamps  so  shipped,  or  the  payment  to  it  of  the 
value  of  the  same,  and  that  defendant  refus- 
ed to  return  the  property  or  pay  for  It 

Fagln  &  Kane,  of  St.  Louis,  for  appellant 
Perry  Post  Taylor,  Emll  Mayer,  and  Ben  L. 
Shifrln,  all  of  St  Louis,  for  respondent 

BECKER,  J.  (after  stating  the  facts  as 
above).  It  Is  well  to  note  at  the  outset  that 
the  Standard  Electric  Company  was  clearly 
shown,  by  the  uncontradicted  testimony,  to 
have  been  the  selling  agency  for  certain  kinds 
of  patented  incandescent  lamps  manufactur- 
ed by  the  plaintiff,  the  General  Electric  Com- 
pany, and  that  this  contract  stipulated  that 
all  lamps  were  to  be  delivered  to  the  said 
Standard  Electric  Company  solely  on  consign- 
ment, to  be  and  remain  the  property  of  the 
General  Electric  Company  until  sold  by  the 
latter  In  the  ordinary  course  of  trade,  and 
that  such  lamps  as  were  disposed  of  In  that 
manner,  by  the  Standard  Company,  should  be 
paid  for  by  it  on  the  10th  day  of  the  month 
next  succeeding  the  month  in  which  such 
lamps  had  been  sold,  less  a  commission  of  29 
per  cent  from  the  list  price  to  be  established 
from  time  to  time  by  the  said  General  Elec- 
tric Company. 

[1]  The  Standard  Electric  Company  was 
thus  the  plaintiff's  factor,  and  as  such  it 
could  not  pledge  or  transfer  plaintiff's  lamps 
in  payment  of  its  own  debt  This  is  held  to 
be  the  law  In  Singer  Mfg.  Co.  v.  Hudson,  4 
Mo.  App.  lot  dt  147: 

"A  factor  cannot  pledge  the  goods  of  his  prin- 
cipal for  his  own  liabilities,  and  is  bound  to 
obey  the  orders  of  his  consignor  as  to  terms  of 
sale." 

While  the  appellant  does  urge  that  there 
was  some  evidence  that  tended  to  show  that 
the  plaintiff  and  the  Standard  Company,  by 
their  method  of  doing  business,  created  a 
status  of  debtor  and  creditor  as  between 
themselves,  in  the  matter  of  the  handling  of 
the  electric  lamp  agency,  there  is  nothing  In 
the  record  to  substantiate  such  a  position. 
In  point  of  fact  the  defendant's  case,  as 
presented  before  the  trial  court,  precludes 
such  a  theory  of  the  case,  and  the  only  de- 
fense that  could  be  said  to  be  presented  by 
the  evidence  was  that  defendant  was  a  bona 
fide  purchaser  for  value  without  notice. 

[2]  But  as  the  record  shows  that  the  coun- 
sel for  defendant  below  admitted  .that  the 
lamps  in  controversy  were  actually  received 
by  It  from  the  Standard  Company,  and  were 
not  paid  for  in  cash,  and  that  the  lamps  were 
credited  on  an  account  the  said  Standard 
Company  was  then  owing  the  defendant  the 
Commercial  Electrical  Supply  Company,  it  is 
at  once  seen  that  the  defendant  had  not  paid 
a  present  consideration  for  the  goods  In  ques- 
tion, and  that  the  plaintiff,  upon  discovering 
the  fact  that  the  Standard  Company  had  dis- 
posed of  some  of  Its  lamps  to  the  defendant 
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company  In  the  manner  admitted  by  counsel 
for  defendant,  was  entitled  to  the  return  of 
the  lamps  or  their  value  from  the  Commer- 
cial Electrical  Supply  Company,  defendant 
below. 

Again,  in  appellant's  brief  It  is  conceded 
that  the  evidence  offered  at  the  trial  fur- 
nishes sufficient  proof  of  a  cause  of  action, 
on  the  part  of  the  plaintiff,  against  defend- 
ant, but  it  is  contended  that  there  was  a 
fatal  variance  between  the  cause  of  action 
pleaded  and  the  cause  of  action  proved;  that 
the  evidence  failed  to  support  the  allegations 
of  the  petition,  and  in  no  way  tended  to 
prove  the  transactions  set  out  therein,  and 
that  therefore  defendant's  demurrer,  at  the 
close  of  plaintiffs  case,  should  have  been 
sustained.  To  substantiate  said  assignment 
of  error  defendant  relies  on  the  fact  that 
whereas  the  petition  seeks  to  recover  for  the 
value  of  certain  lamps,  arising  out  of  alleged 
transactions  that  took  place  on  or  about 
July  1,  1912,  the  entire  testimony  is  regard- 
ing alleged  transactions  that  took  place  In 
the  months  of  April  and  May,  1912.  And 
the  appellant,  as  a  further  assignment  of 
error,  complains  that  even  though  the  case 
was  properly  permitted  to  go  to  the  jury, 
instruction  No.  1,  given  at  the  request  of 
plaintiff,  was  erroneous,  in  that  it  Instructs 
the  jury,  "if  you  believe  and  find  from  the 
evidence  that  on  or  about  the  1st  day  of 
July,  1912,  the  Standard  Electric  Company 
of  Oklahoma  City,  OkL,  had  In  its  possession 
*  *  •  and  thereafter  delivered  to  the  de- 
fendant certain  lamps,"  etc.,  when  in  point  of 
fact  the  evidence  shows  the  transactions  took 
place  in  the  months  of  April  and  May,  1912, 
and  therefore  there  Is  no  evidence  to  sustain 
that  part  of  the  Instruction.  We  can  dispose 
of  the  objection  that  defendant's  demurrer  to 
the  evidence,  at  the  close  of  plaintiff's  case, 
was  not  given,  and  the  objection  to  instruc- 
tion No.  1,  set  out  above,  at  the  same  time. 

[3]  Appellant  cites  Flcklln  &  Son  v.  Wa- 
bash Ry.  Co.,  115  Mo.  App.  636,  92  S.  W.  347; 
Mason  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  75  Mo. 
App.  1,  In  support  of  its  contention  that 
plaintiff  must  recover,  if  at  all,  upon  the 
cause  of  action  set  out  in  its  petition,  and 
that  if  the  evidence  adduced  proves  another 
cause  of  action  than  that  alleged  in  the  peti- 
tion, It  is  a  fatal  variance,  and  plaintiff  can- 
not recover.  These  cases  are  not  conclusive 
of  the  objection  raised,  for  the  Instant  case 
differs  from  each  of  said  cases,  in  that  the 
evidence  proves  the  identical  transactions  al- 
leged in  the  petition,  but  shows  them  to 
hare  taken  place  at  a  different  time  from 
that  stated  therein,  and  the  record  further 
shows  that  the  defendant  made  no  objection 
to  the  introduction  of  the  evidence  showing 
the  transactions  to  have  taken  place  at  a 
different  time.  On  such  a  state  of  facts  we 
cannot  hold  the  variance  to  be  fatal.  The 
proper  procedure  would  have  been  for  the 


plaintiff  below  to  have  amended  Its  petition 
to  conform  with  the  facts  as  shown  by  the 
evidence,  regarding  the  time  of  the  transac- 
tions relied  upon,  and  also  to  have  changed 
Its  instruction  No.  1  to  conform  thereto.  In 
the  case  at  bar  not  only  does  the  variance 
complained  of  consist  solely  as  to  the  time 
at  which  the  alleged  transactions  occurred, 
with  no  objection*  interposed  to  the  Introduc- 
tion of  evidence  showing  the  transactions  to 
have  occurred  at  times  other  than  at  the  time 
pleaded,  but,  In  addition  thereto,  the  record 
shows  that  the  selfsame  transactions  sued  up- 
on were  admitted  by  counsel  for  appellant  to 
have  occurred,  and  that  defendant  was  rely- 
ing only  on  proving  the  relation  of  debtor 
and  creditor  between  plaintiff  and  its  agent 
In  respect  to  the  lamps  in  question,  and  on 
its  contention  that  It  was  an  Innocent  purchas- 
er for  value  without  notice.  Under  the  cir- 
cumstances In  this  particular  case,  as  Shown 
by  the  record  before  us,  we  moat  hold  that 
the  variance,  as  to  time,  complained  of,  Is 
not  fatal.  It  necessarily  follows  that  the  per- 
emptory Instruction  asked  for  by  defendant, 
at  the  close  of  plaintiff's  case,  was  properly 
overruled,  and  that  instruction  No.  1  contains 
no  reversible  error.  Fisher  &  Co.  Real  Es- 
tate Co.  r.  Realty  Co.,  169  Mo.  562,  62  S,  W. 
483;  Litton  v.  Railroad,  111  Ma  App.  140,  86 
S.  W.  97a 

[4]  The  only  other  assignment  of  error,  by 
the  defendant,  Is  that  the  court  refused  to 
give  instruction  No.  3,  offered  by  the  defend- 
ant. It  Is  sufficient  to  say  that  this  instruc- 
tion was  properly  refused,  in  that  it  was 
predicated  upon  the  fact  that  the  plaintiff, 
through  Its  course  of  dealing  with  its  agent, 
the  Standard  Electric  Company,  had  estab- 
lished the  relation  of  debtor  and  creditor  be- 
tween Itself  and  said  company,  when  there 
was  no  evidence  whatever  to  support  such 
an  hypothesis. 

Finding  no  error  in  the  record,  the  judg- 
ment should  be  affirmed.  It  la  so  ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  con- 
cur. 


WANDLING  v.  LEINTZ.    (No.  12286.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Feb.  12,  1917.) 

1.  Justices  or  the  Peace  <S=»91(1)— Flud- 
iko. 

Under  Rev.  St  1909,  (  7412,  dispensing 
with  formal  pleadings  in  a.  justice's  court,  a 
statement  sufficiently  definite  to  apprise  defend- 
ant of  the  nature  of  the  claim  and  to  bar  anoth- 
er action  on  the  same  demand  will  suffice. 

Pld.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §§  307-309,  323.] 

2.  Justices  of  the  Peace  «$=»91(3)  —  Plead- 
ing and  Evidence— Account. 

An  account,  filed  as  the  statement  in  a  jus- 
dee's  court,  being  merely  for  $100  for  each  of- 
three  months  for  labor,  authorizes  recovery 
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whether  the  evidence  shows  contract  or  merely 
Qnantnm  meruit. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  H  310,  816.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  E.  E.  Porterfleld,  Jndge. 

"Not  to  be  officially  published." 

Action  by  George  B.  Wandling  against  B. 
P.  Leintz.  From  a  judgment  for  plaintiff,  on 
appeal  from  a  Justice,  defendant  appeals. 
Affirmed. 

Anthony  P.  Nugent  and  Beardsley  &  Beard- 
■ley,  all  of  Kansas  City,  for  appellant  F.  D. 
Glore,  of  Kansas  City,  for  respondent 

ELLISON,  P.  J.  This  action  was  begun 
before  a  Justice  of  the  peace  by  filing  with 
that  official  the  following  statement: 

B.  P.  Lientx  &  Co.,  In  account  with  George  B. 
Wandling. 

October  1  to  si,  IMS,  one  month's  services 
Ubor   **»  00 

November  1  to  30,  1312.  one  month's  services 
Ubor    1100  00 

December  1  to  31,  1913,  one  month's  serrices 
Ubor   »00  00 

Total  amount  due   1300  00 

The  Judgment  on  appeal  to  the  circuit  court 
was  for  the  plaintiff. 

The  evidence  for  plaintiff  showed  that  de- 
fendant employed  him  to  work  for  him  in 
selling  an  oil-burning  furnace  at  a  commis- 
sion of  12%  per  cent,  on  sales,  and  if  no  sales 
were  made  he  should  receive  $100  per  month. 
If  some  sales  were  made,  but  the  commission 
not  amounting  to  $100  per  month,  he  would 
make  up  the  deficiency.  The  evidence  further 
showed  that  plaintiff  bad  no  success  in  his 
efforts  to  sell. 

The  ground  for  the  appeal  ts  that  the  evi- 
dence did  not  prove  the  cause  of  action  stated. 
In  other  words,  that  there  was  a  failure  of 
proof  of  the  cause  stated  In  its  entire  scope 
and  meaning;  defendant  claiming  that  one 
cause  of  action  stated  is  not  a  basis  for  recov- 
ery on  another  cause  of  action. 

[1]  Most  of  the  suggestions  and  most  of 
the  authority  In  defendant's  behalf  are  appli- 
cable only  in  the  circuit  court  where  formal 
pleadings  are  required.  In  Justice  courts  a 
statement  will  suffice  which  is  sufficiently 
definite  as  to  apprise  the  defendant  of  the 
nature  of  the  claim  against  him  and  to  bar 
another  action  on  the  same  demand.  Bundle- 
man  v.  Boiler  Works,  178  Mo.  App.  642,  647, 
161  S.  W.  600.  In  Darnell  v.  Lafferty,  118 
Mo.  App.  282,  288,  88  S.  W.  784,  786,  the  court 
said: 

"Section  3852  of  R.  8.  Mo.  1890  (now  section 
7412,  R.  S.  Mo.  1009),  provides  that  'no  formal 
pleadings  upon  the  part  of  either  plaintiff  or  de- 
fendant shall  be  required  in  a  justice's  court.' 
Under  this  provision  this  court  and  the  Supreme 
Court  have  repeatedly  held  that  a  statement  of 
a  cause  of  action  and  account  filed  before  a  jus- 
tice of  the  peace  shall  be  sufficient  to  advise  the 
opposite  party  of  what  he  is  charged,  and  to 
bar  another  action  for  the  same  subject-matter, 
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and  this  will  suffice.    Beyond  this-  no  formal 

precision  is  required."    (Cases  cited.) 

[1]  The  account  filed  does  not  state  that 
there  was  a  special  contract  It  Is  such  an  ac- 
count that  a  recovery  may  be  had  thereon 
whether  the  evidence  shows  a  contract  or 
merely  a  quantum  meruit  Boyle  v.  Clark,  63 
Mo.  App.  473,  477;  Swift  v.  Johnson,  175  Mo. 
App.  660,  665,  158  S.  W.  96. 

What  we  have  said  sufficiently  disposes  of 
the  objection  to  the  action  of  the  court  on 
Instructions. 

The  judgment  must  be  affirmed.  All  con- 
cur. 


Ex  parte  HOLM  AN.    (No.  15539.) 

(St  Louis  Court  of  Appeals.  Missouri.  Argued 
and  Submitted  Jan.  16,  1917.  Opinion 
•   Filed  Feb.  6,  1917.) 

1.  Habeas  Corpus  «=»  92(1)— Proceeding— 
Question  fob  Determination. 

On  habeas  corpus  to  obtain  petitioner's  re- 
lease from  a  warrant  of  arrest  issued  under  the 
authority  of  the  board  of  aldermen  of  the  city 
of  St  Louis,  the  sole  question  for  determina- 
tion is  the  jurisdiction  of  the  board  of  aldermen 
to  issue  the  warrant, 

(Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  {  87.] 

2.  Municipal  Corporations  «=»60— Govern  - 
ino  Body — Authority,  of. 

The  governing  body  of  a  municipality  has 
jurisdiction  to  examine  and  inquire  into  matters 
concerning  which  it  purposes  to  legislate,  and 
for  that  purpose  may  call  witnesses,  and  in  case 
of  their  refusal  to  obey  its  summons  may  issue 
a  warrant  for  their  commitment 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  85  150,  151.] 

3.  Municipal  Corporations  4=>60— Govern- 
ing Body— Authority  or. 

St  Louis  Charter  1914,  adopted  under  Const, 
art  9,  f  22,  provides  in  article  4,  {  1,  that  the 
legislative  power  of  the  city  shall  be  vested  in 
a  board  of  aldermen.  Article  1,  {  1,  in  its  vari- 
ous subdivisions,  confers  upon  the  municipality 
power  to  adopt  such  classifications  of  the  sub- 
jects and  objects  of  taxation  as  may  not  be  con- 
trary to  law,  giving  power  to  license  and  regu- 
late all  persons,  firms,  corporations,  and  asso- 
ciations engaged  in  any  business,  occupation,  or 
trade,  and  also  authorises  the  city  to  exercise 
all  other  powers  granted  or  not  prohibited  to 
it  by  law  which  it  would  be  competent  for  the 
charter  to  enumerate.  Article  4,  §  8,  provides 
that  the  board  of  aldermen  may  delegate  the 
power  to  any  committee  to  subpoena  witnesses 
and  order  the  production  of  books  and,  papers. 
Pursuant  to  an  ordinance  further  defining  such 
powers,  petitioner  was  subpoenaed  under  a  reso- 
lution reciting  that  whereas  the  board  was  con- 
sidering the  matter  of  legislating  on  the  sub- 
ject of  the  collection  of  a  reasonable  license  tax 
on  every  person,  partnership,  association,  and 
corporation  engaged  in  making  and  vending  gas 
and  distributing  the  same  by  means  of  pipes  or 
conduits  laid  in  public  streets  and  alleys,  and  it 
was  necessary,  to  determine  the  amount  of  the 
license,  that  an  examination  should  be  made  of 
the  cost  of  manufacture,  a  committee  to  be  ap- 
pointed by  the  acting  president  should  investi- 
gate and  report  as  to  the  cost  of  production. 
Petitioner  was  the  president  of  the  only  .gas 
company  doing  business  within  the  city.  Held 
that,  as  he  was  naturally  the  person  to  whom 
the  committee  would  first  turn  to  in  its  investi- 
gation, the  committee  had  jurisdiction  to  re- 
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2 aire  him  to  testify,  and.  his  refusal  warranted 
is  commitment.  • 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  150,  161.] 

4.  Licenses  «=»7(3)— Occupations  and  Priv- 
ileges— Uniformity. 
In  such  case,  though  the  company  of  which 
petitioner  was  president  was  the  only  one  doing 
business  within  the  city,  yet,  as  it  did  not  have 
an  exclusive  franchise,  it  cannot  complain  of  a 
license  tax  imposed  on  any  person  who  might  be 
engaged  in  the  business  of  furnishing  gas  on 
the  ground  that  such  imposition  would  destroy 
uniformity  of  taxation  provided  by  Const,  art. 
10,  8  3,  merely  because  it  happened  that  there 
was  only  one  gas  company  doing  business. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  §{  9,  19.] 

6.  Municipal  Corporations  <8=>60 — Govern- 
ing Board— Power  of^Investtgations. 
In  such  case,  as  the  committee  of  the  board 
of  aldermen  had  authority  to  investigate  the 
cost  of  the  production  of  gas,  petitioner  cannot 
justify  his  refusal  to  appear  and  testify  on  the 
ground  that  the  board  had  in  its  possession  doc- 
uments from  which  such  information  might  be 
obtained ;  it  being  possible  the  board  might  de- 
sire to  test  the  documents  through  witnesses  or 
otherwise. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f{  150,  151.] 

6.  Municipal  Corporations  <8=>60— Govekn- 
ino  Board— Power  to  Require  Testimony. 

In  such  case,  as  petitioner  was  the  pres- 
ident of  a  public  service  corporation,  he  cannot 
justify  his  refusal  to  appear  and  testify  on  the 
ground  that  if  he  could  be  called  every  citizen 
engaged  in  a  purely  private  business  might  be 
subjected  to  lite  proceedings ;  petitioner  not  be- 
ing engaged  in  a  private  business. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §{  150, 151.] 

7.  Licenses  «J=>7(8)— Occupations  and  Priv- 
ileges—Double Taxation. 

That  a  gas  company  has  already  paid  a  li- 
cense tax  does  not  prevent  the  governing  body  of 
the  municipality  investigating  the  business  for  the 
purpose  of  imposing  a  proper  tax:  for,  as  the 
municipality  could  increase  or  diminish  the  tax, 
the  imposition  of  a  new  tax  would  not  amount 
to  double  taxation. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  §§  14,  19.] 

8.  Municipal  Corporations  <8=»91— Govern- 
ing Body— Investigation— Power. 

One  subpoenaed  to  testify  before  a  committee 
of  the  governing  body  of  a  municipality  as  to 
a  matter  within  the  jurisdiction  of  the  govern- 
ing body  cannot  refuse  to  attend  on  the  ground 
that  the  committee  might  act  arbitrarily  or 
capriciously ;  for  it  will  be  presumed  that  the 
committee  will  confine  itself  to  matters  within 
its  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Si  199,  200.] 

9.  Licenses  «=»5V4— Occupations  and  Priv- 
ileges—Governing  Bodt— Power  or. 

St  Louis  Charter  1914,  art  13,  i  10,  gives 
the  board  of  public  utilities  general  supervision 
over  the  maintenance  and  assessment  of  rates 
and  charges  of  all  public  utilities,  and  requires 
it  to  cause  to  be  executed  all  ordinances  regulat- 
ing construction,  maintenance,  or  rates  of  li- 
censes or  permits.  Laws  1913,  p.  556,  creating 
the  state  Public  Service  Commission,  gives 
such  commission  in  article  4,  §§  67-85,  visitorial 
powers  as  to  gas  companies  and  the  like,  but 
makes  no  provision  for  the  fixing  of  license 
taxes.  Held,  that  the  power  of  tile  board  of 
aldermen  of  the  city  of  St.  Louis  to  fix  license 


taxes  for  gaa  companies  conferred  by  the  charter 
cannot  be  denied  on  the  theory  that  such  matters 
were  exclusively  within  the  power  of  the  board 
of  public  utilities  of  the  city  and  the  state  Pub- 
lic Service  Commission. 

In  the  matter  of  the  petition  by  Charles 
L.  Holman  for  writ  of  habeas  corpus  to  Wil- 
liam G.  Matthews.  Writ  quashed,  and  peti- 
tioner remanded. 

I.  H.  Lionberger  and  J.  S.  Ltonberger,  both 
of  St  Louis,  for  petitioner.  Charles  H. 
Daues,  of  St  Loots,  for  respondent 

Statement 

REYNOLDS,  P.  J.  The  petitioner,  Charles 
L.  Holman,  complaining  that  be  Is  unlaw- 
fully deprived  of  his  liberty  by  one  WllUam 
G.  Matthews,  under  a  certain  .warrant  or 
commitment  issued  by  and  under  authority 
of  the  Board  of  Aldermen  of  the  City  of 
St  Louis  (a  copy  of  which  warrant  Is  attach- 
ed to  the  petition),  avers  that  In  and  by  a 
certain  subpoena,  signed  by  the  Honorable 
Nathan  Hall,  he  Is  summoned  to  appear  be- 
fore a  committee  of  the  Board  of  Aldermen 
of  the  City  of  St  Louis,  at  the  City  HaU  In 
said  city,  on  December  1st,  1916,  then  and 
there  to  testify  to  the  truth  with  respect  to 
certain  matters,  more  particularly  set  out  in 
the  subpoena  (a  copy  of  which  la  attached), 
and  that  the  petitioner  has  been  advised  by 
counsel  that  be  could  not  be  required  to  tes- 
tify with  respect  to  matters  therein  set  out 
and  therefore  refused  to  do  so;  that  there- 
upon the  commitment  above  referred  to  was 
issued  and  his  body  taken  Into  custody  by 
respondent  Matthews.  Averring  that  the  com- 
mitment and  arrest  were  unlawful,  Illegal 
and  without  warrant  of  any  law,  the  peti- 
tioner asks  that  the  writ  of  habeas  corpus 
issue  by  our  court,  requiring  that  bis  liberty 
be  restored  to  him,  or  cause  to  the  contrary 
shown. 

The  writ  of  habeas  corpus  was  accordingly 
issued. 

Upon  the  return  day  the  cause  was  set  tor 
hearing  before  the  court,  further  time  being 
granted  for  making  the  return.  Respondent 
Matthews  thereafter  and  In  due  time  made 
his  return. 

That  return  sets  up  that  respondent  is  the 
duly  elected  Sergeant-at-Arms  of  the  Board 
of  Aldermen  of  the  City  of  St  Louis  and  was 
such  at  the  times  thereafter  mentioned.  It 
sets  up  the  preamble  and  resolution  of  the 
Board,  hereafter  set  out,  providing  for  the 
appointment  of  a  committee  and  that  they 
were  adopted  by  unanimous  vote  of  the 
Board;  sets  out  the  powers  of  the  city  and 
of  the  Board  of  Aldermen ;  also  an  ordinance 
of  the  city  covering  the  powers  of  the  Board ; 
the  appointment  of  the  committee  under  a 
resolution  of  the  Board ;  that  the  committee 
was  organized  and  proceeding  under  author- 
ity and  direction  of  the  Board,  and  for  the 
purposes  in  the  resolution  set  out,  and  had 
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subpoenaed  petitioner;  sets  out  the  subpoena, 
signed  by  the  vice-president  of  the  Board; 
the  acknowledgment  of  service  of  It  upon  him 
by  petitioner;  his  refusal  to  appear;  the  re- 
port of  the  committee  showing  service  of  the 
subpoena  upon  petitioner,  and  his  refusal  to 
appear  and  testify  before  the  committee,  and 
prays  for  an  attachment  of  petitioner  for  his 
failure  and  refusal ;  also  sets  out  the  writ  of 
attachment  Issued  by  the  president  of  the 
Board  and  recites  the  arrest  and  attachment 
of  petitioner  thereunder  by  respondent  as 
Sergeant-at-Arms  of  the  Board;  that  peti- 
tioner is  president  of  the  Laclede  Gas  Light 
Company,  which  company,  it  is  averred,  is 
a  corporation  engaged  in  the  business  of  man- 
ufacturing and  vending  gas  for  lighting,  heat- 
ing and  cooking  purposes  In  the  city  of  St. 
Louis ;  that  It  "has  caused  to  be  laid  in  the 
streets  of  St.  Louis  pipes,  ducts  and  conduits, 
and  in  the  carrying  out  of  Its  business  con- 
templates a  further  use  of  the  streets  in  this 
and  other  regard;  that  the  said  Charles  L. 
Holman  Is  a  competent,  material  and  neces- 
sary witness  before  said  Special  Committee 
to  properly  make  Its  Investigation  as  author- 
ized by  said  resolution,  and  It  Is  necessary 
to  obtain  certain  information  from  the  said 
Charles  L.  Holman  to  be  laid  before  the 
Board  of  Aldermen  of  the  City  of  St.  Louis 
to  aid  It  In  legislating  upon  certain  subjects 
properly  .within  the  scope  of  the  legislative 
branch  of  the  city  of  St  Louis  to  the  better 
Interest  and  the  general  welfare  of  the  city 
and  Its  inhabitants." 

Upon  the  coming  in  of  the  return,  the  pe- 
titioner, admitting  that  the  Laclede  Gas  Light 
Company  is  a  corporation,  organized  and  ex- 
isting under  two  acts  of  the  Legislature  of 
this  state,  one  entitled,  "An  Act  Entitled  an 
Act  to  Incorporate  the  Laclede  Gas  Light 
Company,"  approved  March  2nd,  1867  (see 
Laws  1856-57,  p.  598,  regular  session),  the 
other  amendatory  thereto  entitled,  "An  Act 
to  Amend  an  Act  to  Incorporate  the  Laclede 
Gas  Light  Company,"  approved  March  26th, 
1868  (see  Laws  1868,  p.  187),  avers  that  by 
these  Acts  the  Laclede  Gas  Light  Company  is 
authorized  to  have  and  enjoy  the  privilege 
and  right  of  lighting  the  city  of  St  Louis 
and  to  make  and  vend  gas,  gas-lights  and  fix- 
tures, and  any  substance  or  material  that 
may  now  or  hereafter  be  used  as  a  substitute 
therefor,  and  to  that  end  establish  and  lay 
down  in  the  corporate  limits  of  said  city  all 
pipes,  fixtures  or  other  thing  properly  requir- 
ed in  order  to  do  the  same,  and  all  other  pow- 
ers necessary  to  execute  and  carry  out  the 
privileges  granted  to  the  company ;  that  this 
company  was  chartered  and  organized  and  Is 
now  engaged  in  the  business  of  making  and 
vending  gas  for  light  heat  and  power  through- 
out the  city,  and  in  the  exercise  of  the  priv- 
ileges so  conferred,  "and  is  the  only  perion 
or  corporation  engaged  in  such  business  with- 
in the  limit*  of  said  city — but  it  possesses 
and  claim*  no  evolutive  right  to  engage  in 


taid  business."  It  is  further  set  out  that  that 
company  now  pays- all  taxes  levied  for  all 
purposes  under  legislative  authority,  includ- 
ing a  personal  property  tax,  a  real  property 
tax,  a  merchants'  and  manufacturers'  license 
tax  and  a  franchise  tax,  and  is  not  and  has 
not  been  delinquent  in  the  payment  of  these. 
In  an  exhibit  accompanying  the  answer  is 
set  out  in  detail  the  amount  of  manufactur- 
ers' and  corporation  license  taxes,  as  also 
those  assessed  for  local  and  general  purposes 
upon  the  corporation  for  the  year  1915.  The 
answer  further  admits  that  the  petitioner 
Is  the  president  of  that  company;  that  he 
.was  summoned  and  refused  to  appear  and 
testify  as  alleged  in  the  return  of  the  re- 
spondent; that  he  is  without  knowledge  or 
Information  with  respect  to  the  other  mat- 
ters and.  things  set  forth  in  the  return, 
"nevertheless,  petitioner  says  that  If  said  mat- 
ters and  things  be  true,  they  do  not  justify  the 
arrest  of  petitioner  nor  afford  warrant  in  law 
for  his  detention  because: 

"1.  The  Board  of  Aldermen  of  the  City  of  St 
Louis  has  no  jurisdiction  under  the  Charter  of 
said  city  to  levy  the  gross  receipt  tax  proposed, 
and  its  committee  has  no  right  nor  power  ei- 
ther under  said  Charter  or  the  resolution  adopt- 
ed to  investigate  the  affairs  of  said  company  for 
the  purposes  set  forth  in  said  resolution  or  in 
the  return  of  the  respondent 

"2.  The  Board  of  Aldermen  has  no  power  nor 
jurisdiction  under  the  Constitution  and  laws 
of  the  State  to  impose  such  tax  or  to  make  such 
investigation  or  compel  the  attendance  and  tes- 
timony of  the  petitioner  in  the  course  of  such 
investigation  for  the  purposes  aforesaid. 

"Wherefore,  the  petitioner  says  that  the  re- 
tarn  of  the  respondent  and  the  matters  and 
things  therein  set  forth  do  not  authorize,  justify, 
nor  excuse  the  arrest  of  the  petitioner;  that 
such  arrest  was  unlawful,  and  that  the  petition- 
er is  restrained  of  hia  liberty  without  warrant 
of  law.  He  therefore  asks  that  he  be  discharged 
from  custody  and  that  his  costs  be  taxed  against 
the  respondent" 

The  cause  was  heard  before  our  court  on 
these  pleadings,  treating  the  pleading  of  pe- 
titioner as  a  demurrer  to  the  return. 

The  city  of  St  Louis,  acting  under  the 
provisions  of  section  -  22,  article  9,  of  the 
Constitution  of  this  state,  by  vote  of  the  elec- 
tors of  the  city,  at  an  election  held  June  30th, 
1914,  adopted  a  revised  Charter,  which,  un- 
der the  same  section  of  the  Constitution, 
went  Into  effect  60  days  thereafter,  that  Is 
to  say,  August  20th,  1914.  By  section  21  of 
the  same  article  9  of  our  Constitution,  It  is 
provided  that  after  the  adoption  and  deposit- 
ing in  the  proper  offices  of  the  state  and  city 
or  county,  all  courts  should  take  judicial  no- 
tice thereof.  So  our  Supreme  Court  has  held 
In  several  cases,  among  others,  City  of  St 
Louis  v.  Lang  et  al.,  131  Mo.  412,  loc.  cit.  420, 
33  S.  W.  54.  It  is  true  that  this  provision 
found  in  section  21,  article  9,  of  the  Consti- 
tution, directly  refers  to  the  original  Char- 
ter, but  we  have  no  doubt  that  it  Is  as  ap- 
plicable to  the  revised  Charter  as  to  the  old 
one,  and  counsel  for  the  respective  parties 
have  argued  and  submitted  the  case  on  the 
theory  that  the  city  is  now  acting  under  this 
revision  of  Its  Charter. 
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By  section  1  of  article  4  of  that  Charter, 
the  legislative  power  of. the  city,  subject  to 
the  limitations  In  the  Charter,  is  vested  in  a 
Board  of  Aldermen,  consisting  of  a  president 
and  twenty-eight  members. 

By  thirty-five  subdivisions  of  section  1,  ar- 
ticle 1,  of  the  Charter,  the  powers  of  the  in- 
habitants of  the  city  as  a  body  corporate  are 
specifically  set  out ;  subdivision  2  giving  pow- 
er to  adopt  such  classifications  of  the  sub- 
jects and  objects  of  taxation  as  may  not  be 
contrary  to  law ;  subdivision  23  giving  power 
to  license  and  regulate  all  persons,  firms, 
corporations  and  associations  engaged  in  any 
business,  occupation,  calling,  profession  or 
trade;  subdivision  24  giving  power  to  im- 
pose a  license  tax  upon  any  business,  voca- 
tion, pursuit,  calling,  animal  or  thing;  sub- 
division 26  giving  power  to  define  and  pro- 
hibit, abate,  suppress  and  prevent  or  license 
and  regulate  all  acts,  practices,  conduct,  busi- 
ness, occupations,  callings,  trades,  uses  of 
property  and  all  other  things  whatsoever 
detrimental  or  liable  to  be  detrimental  to  the 
health,  morals,  comfort,  safety,  convenience 
or  welfare  of  the  Inhabitants  of  the  city 
and  all  nuisances  and  causes  thereof.  By 
subdivision  33  power  is  given  to  do  all  things 
whatsoever  expedient  for  promoting  or  main- 
taining the  comfort,  taxation,  morals,  peace, 
government,  health,  welfare,  trade,  commerce 
or  manufacture  of  the  city  or  its  inhabitants ; 
and  by  subdivision  35  the  city  is  authorized 
to  exercise  all  powers  granted  or  not  pro- 
hibited to  it  by  law,  or  which  it  would  be 
competent  for  the  Charter  to  enumerate. 

Section  2  of  the  same  article  provides  that 
the  enumeration  of  particular  powers  in  the 
Charter  is  not  exclusive  of  others  or  restric- 
tive of  general  words  or  phrases  granting 
powers,  "nor  shall  a  grant  or  failure  to  grant 
power  In  this  article  Impair  a  power  granted 
in  any  other  part  of  this  Charter;  and 
whether  powers,  objects,  or  purposes,  are  ex- 
pressed conjunctively  or  disjunctively  they 
shall  be  construed  so  as  to  permit  the  city  to 
exercise  freely  any  one  or  more  such  powers 
as  to  any  one  or  more  such  objects  or  any 
one  or  more  such  purposes." 

By  section  8  of  this  same  article  4  of  the 
Charter,  it  is  provided,  among  other  things, 
that  the  Board  of  Aldermen  "shall  have  pow- 
er, and  may  delegate  it  to  any  committee,  to' 
subpoena  witnesses  and  order  the  production 
of  books  and  papers  relating  to  any  subject 
within  its  Jurisdiction ;  to  call  upon  its  own 
officer  or  the  city  marshal  to  execute  its  pro- 
cess; and  to  arrest  and  punish  by  fine  or 
Imprisonment,  or  both,  any  person  refusing  to 
obey  such  subpoena  or  order.  •  •  *  Its 
presiding  officer  or  the.  chairman  of  any  com- 
mittee may  administer  oaths  to  witnesses." 

The  Board  of  Aldermen,  by  section  12  of 
ordinance  No.  27,957,  approved  April  8th, 
1915,  as  set  out  in  the  return,  practically  re- 
peated this  charter  provision,  ordaining  that 
writs  of  subpcena  and  of  subpoena  duces 
tecum  shall  be  signed  by  the  presiding  offl- 


cer,  or,  in  case  of  his  absence  or.  inability  to 
act,  by  the  acting  presiding  officer  of  the 
Board  of  Aldermen  and  be  attested  by  the 
clerk  of  the  Board,  and  that  every  such  writ 
shall  be  served  and  the  return  thereof  made 
by  the  Sergeant-at-Arms  or  the  city  marshal 
to  the  chairman  of  the  committee  in  the  man- 
ner and  with  like  effect  as  such  writs,  is- 
sued from  the  circuit  court,  are  served  and 
returned  by  the  sheriff.  By  section  13  of 
that  ordinance,  it  is  provided  that  in  case 
any  person  named  in  such  writ,  and  who  has 
been  personally  served  therewith,  shall  fail 
to  appear  before  the  committee  at  the  time 
and  place  named  In  the  writ,  the  committee 
shall  have  authority  to  issue  a  writ  of  at- 
tachment against  the  body  of  such  person, 
to  be  signed  as  writs  of  subpoena  are  requir- 
ed to  be  signed  as  in  the  above  section  12 
provided,  and  to  be  executed  and  returned  to 
the  chairman  of  the  committee  by  the  Ser- 
geant-at-Arms, or  the  city  marshal,  in  like 
manner,  and  with  like  effect,  as  such  writs 
of  attachment,  issued  by  the  circuit  court, 
are  executed  and  returned  by  the  sheriff. 

Acting  under  these  provisions  of  the  Char- 
ter and  the  ordinance,  the  Board  of  Alder- 
men, at  a  regular  meeting,  held  on  November 
3rd,  1916,  adopted  a  resolution  which  recited, 
among  other  things: 

"Whereas,  the  Board  of  Aldermen  is  consid- 
ering the  matter  of  legislating  on  the  subject  of 
a-  levy  and  collection  of  a  reasonable  annual  li- 
cense taa  by  the  city  of  St.  Louis  from  every 
person,  co-partnership,  association  and  corpo- 
ration engaged  in  the  business  of  making  and 
vending  gas  for  artificial  lighting  and  heating 
and  distributing  the  tame  by  means  of  pipes  or 
conduits  laid  in  the  public  streets,  highways  and 
alleys  within  the  city:  and 

"Whereas,  in  considering  said  subject  of  legis- 
lation it  is  necessary,  in  order  to  determine  the 
amount  of  such  license  taa>  to  be  to  levied  and 
collected,  that  an  examination  be  made  of  the 
cost  of  manufacturing  gas  for  artificial  light- 
ing and  heating  as  now  manufactured  by  those 
engaged  in  the  business  of  making  and  vending 
gas  and  distributing  same  in  the  city  of  St. 
Louis,  and  that  also  an  investigation  be  made 
to  determine  the  quality  of  such  gas  now  so 
furnished,  the  method  and  manner  of  manufac- 
turing and  cost  of  such  manufacturing  and 
cost  of  distributing  the  same  be  made;  and 

"Whereas,  it  is  the  desire  of  the  Board  of 
Aldermen  to  thoroughly  investigate  the  cost  of 
production  and  manufacture  of  artificial  gas  for 
lighting  and  heating  in  the  city  of  St.  Louis, 
and  the  quality,  kind  and  character  of  the  gas 
now  furnished  and  the  gross  receipts  from  such 
sale  of  gas  and  Berviee  furnished  by  any  per- 
son or  corporation  vending  gas  in  the  city  of  St. 
Louis,  either  by  direct  license  from  the  state 
of  Missouri  or  by  authority  of  ordinance  of  the 
city  of  St.  Louis,  so  that  proper  and  needful 
legislation  may  be  enacted  Turing  an  annual  li- 
cense taa  in  a  proper  and  equitable  amount  on 
every  such  person,  co-partnership,  association 
or  corporation  doing  such  gas  business  in  St. 
Louis,  and  to  enact  other  authorized  and  valid 
legislation  touching  the  premises: 

"Now,  therefore,  be  it  resolved,  by  the  Board 
of  Aldermen,  as  follows : 

"That  the  Acting  President  appoint  a  com- 
mittee consisting  of  five  members  of  the  Board 
of  Aldermen,  to  be  authorized,  and  which  com- 
mittee when  appointed  is  hereby  authorized  and 
dirocted  to  investigate  the  cost  of  produrtion 
and  manufacture  and  the  method  of  manufao- 
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turing  and  producing  artificial  light  and  heating 
gas  by  per  ton*,  co-partnerships,  associations  and 
corporation*  now  engaged  tn  the  business  of 
making  and  vending,  distributing,  supplying  and 
furnishing  gas  for  artificial  lighting  and  heat- 
ing to  consumer*  by  mean*  of  pipes,  duet*  or 
conduit*  laid  or  made  in  the  public  streets,  high- 
ways and  alleys  within  the  city  of  St.  Louis, 
whether  such  business  is  conducted  under  li- 
cense granted  directly  by  the  State  of  Mis- 
souri through  the  State  Legislature,  or  by  ordi- 
nance of  the  city  of  St.  Louis;  to  investigate 
the  character  and  quality,  the  lighting  and  heat- 
ing power,  of  the  gas  to  sold  or  distributed  for 
light  and  heat  in  the  manner  above  set  out, 
to  that  a  correct  determination  map  be  made  by 
the  Board  of  Aldermen  of  the  cost  of  the  pro- 
duction and  manufacture,  and  the  cott  of  dis- 
tribution of  such  gas  and  the  cott  of  tuch  serv- 
ice ■  to  the  users  of  same;  to  investigate  the 
grot*  receipts  of  such  business  of  all  engaged  in 
such  business  for  any  given  time  to  determine 
the  amount  of  such  gross  receipts  in  order  that 
an  equitable  and  proper  per  cent,  may  be  ar- 
rived at  to  be  fisted  as  an  annual  license  tarn  on 
such  business;  and  to  investigate  the  manner 
and  method  of  manufacturing  and'  vending  and 
distributing  gas  as  aforesaid,  and  the  cost  of 
-such  production  to  determine  the  propriety  and 
equity  of  the  enactment  of  contemplated  valid 
and  authorized  legislation  by  the  Board  of 
Aldermen  fixing  such  license  tax;  and  to  in- 
vestigate fully  such  affairs  of  said  business,  to 
gather  fully  all  information  necessary  to  enact 
such  other  and  further  legislation  touching  the 
use  of  the  streets,  highways  and  alleys  of  the 
city  by  those  engaged  in  the  business  of  vend- 
ing and  distributing  artificial  gas  for  light  and 
heat  •ml  necessary  to  enact  such  other  and  fur- 
ther legislation  properly  referable  to  the  police 
power  vested  in  the  city  of  St.  Louis  touching 
the  conduct  of  such  business  in  the  city  of  St. 
Louis." 

The  resolution  further  provided  that  in  the 
conduct  of  such  Investigation  the  committee 
shall  have  power  to  subpoena  witnesses  and 
compel  the  attendance  of  such  witnesses  prop- 
erly subpoenaed  at  the  hearings  held  by  the 
committee,  and  also  power  to  issue  sub- 
poenas duces  tecum  for  the  purpose  of  com- 
pelling the  production  of  papers  and  books 
by  any  person,  co-partnership,  association  or 
corporation  and  the  officers  and  agents  there- 
of engaged  in  the  business  of  manufacturing, 
producing  or  selling  artificial  gas,  with  pow- 
er to  examine  all  said  papers  and  books  for 
the  purpose  of  determining  the  cost  of  the 
'  manufacture  and  production  of  gas  and  fur- 
nishing the  same  to  the  users  thereof,  the 
quality  and  character  and  heating  and  light- 
ing power  of  all  gas  furnished  by  such  utili- 
ties and  the  Income,  profits  and  earnings  of 
such  manufacturers,  producers  and  vendors 
of  gas  for  the  purpose  above  set  forth,  with 
power  to  any  member  of  the  committee  to 
administer  oaths  and  examine  witnesses  in 
relation  to  the  matters  In  the  resolution  set 
out,  and  that  subpoenas  so  Issued  shall  be 
served  by  the  Sergeant-at-Arms  of  the  Board 
of  Aldermen,  or  the  city  marshal,  and  the 
committee  shall  have  power  to  cause  the  ar- 
rest upon  attachment  of  any  person  refusing 
to  obey  any  lawful  writ  Issued  by  the  com- 
mittee and  power  to  punish  by  fine  or  im- 
prisonment or  both  any  persons  refusing  to 
appear  under  any  such  subpoena,  or  to  obey 


the  command  of  any  such  subpoena  issued  by 
the  committee  by  refusing  to  answer  ques- 
tions lawfully  propounded  or  to  comply  with 
any  lawful  order  of  the  committee.  And  In 
conclusion  the  resolution  provides  that  the 
committee,  having  fully  investigated  the  mat- 
ter set  out  in  the  resolution,  is  directed  to 
fully  report  its  actions  and  recommendations 
to  the  Board  of  Aldermen.  (All  italics  ours.) 

This  preamble  and  resolution  was  adopted 
by  unanimous  vote  of  all  the  members  of  the 
Board  of  Aldermen  (twenty-eight),  there  be- 
ing at  the  time  no  president,  the  vice-presi- 
dent acting,  but  a  president  subsequently  be- 
ing elected,  qualifying  and  officiating. 

The  subpoena  Issued  by  the  committee,  run- 
ning in  the  name  of  the  State  of  Missouri, 
commands  petitioner,  Charles  L.  Holman,  to 
appear  before  the  special  committee  at  a 
place,  day  and  hour  named,  then  and  there 
to  testify  and  the  truth  to  say  "In  regard  to 
the  matters  pending  before  said  committee, 
In  the  investigation  of  the  cost  of  the  manu- 
facture and  production  of  artificial  gas  for 
lighting,  heating  and  cooking  purposes  in  the 
city  of  St  Louis,  the  quality  of  the  gas  fur- 
nished, and  all  other  matters  properly  with- 
in the  jurisdiction  of  said  committee,  In  ac- 
cordance with  the  resolution  under  which 
said  committee  was  appointed,"  giving  the 
date  of  the  adoption  of  that  resolution  by  the 
Board  of  Aldermen  and  the  names  of  the 
committee.  The  subpoena  is  signed  by  the 
vice-president  of  the  Board  of  Aldermen,  at- 
tested by  the  assistant  secretary.  Service  of 
the  subpoena  was  accepted  by  petitioner. 
Thereupon  the  committee  reported  to  the 
Board  of  Aldermen  the  issue  of  the  subpoena 
and  the  failure  of  the  petitioner  to  obey  it 
and  to  appear  and  testify  before  the  commit- 
tee, and  the  report  sets  out  that  acting  un- 
der ordinance  No.  27,957,  before  referred  to, 
the  committee  acquaints  the  Board  of  Alder- 
men of  this  failure  and  refusal,  and  asks  the 
Board  to  cause  to  be  Issued  and  served  an 
attachment  for  the  body  of  Charles  L.  Hol- 
man, requiring  him  to  appear  before  the  com- 
mittee on  a  day,  hour  and  place  named  to 
answer  the  subpoena  and  fully  testify  in  the 
matters  pending  before  the  committee. 

By  unanimous  vote  of  the  Board,  then  com- 
posed of  the  president  and  twenty-eight  mem- 
bers, a  writ  of  attachment  was  Issued,  di- 
rected to  the  Sergeant-at-Arms  of  the  Board 
of  Aldermen,  commanding  him  to  attach  the 
body  of  petitioner,  and  for  Charles  L.  Hol- 
man to  appear  and  testify  before  the  commit- 
tee. This  writ  of  attachment  was  signed  by 
the  president  of  the  Board  of  Aldermen,  at- 
tested by  Its  clerk. 

Opinion. 

There  are  ten  points  made  by  learned 
counsel  for  petitioner:  First,  that  the  city  of 
St.  Louis  has  no  power  to  levy  a  license  tax 
in  proportion  to  the  gross  receipts  of  a  gas 
company.  Second,  the  city  has  no  power  to 
levy,  In  addition  to  taxes  now  paid,  a  license 
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tax  on  the  Laclede  Gas  tight  Company  alone, 
which  la  not  levied  on  all  other'  corporations 
making  a  like  nee  of  the  streets.  Third,  that 
the  five  per  cent  now  paid  upon  gross  re- 
ceipts "by  the  electric  oompanie*  of  the  city 
using  Us  streets,"  (Italics  ours)  is  not  a  li- 
cense tax  but  a  contract  obligation.  Fourth, 
that  the  city  cannot  levy  a  license  tax  on  the 
Laclede  Gas  Light  Company  alone  which  is 
not  levied  on  other  manufacturers  and  mer- 
chants. Fifth,  that  the  Board  of  Aldermen, 
being  the  legislative  department  of  the  city, 
cannot  value  property  for  the  purpose  of  tax- 
ation. Sixth,  the  Board  of  Aldermen  being 
incompetent  for  the  reasons  above  stated  ei- 
ther to  impose  the  tax  contemplated  or  to 
value  the  property  or  business  of  the  Laclede 
Gas  Light  Company  for  such  purpose,  is 
without  jurisdiction  to  institute  the  Investi- 
gation contemplated.  Seventh,  the  resolution 
under  which  the  investigation  is  proposed  to 
be  conducted  is  not  an  act  or  ordinance  of 
the  Board  of  Aldermen  and  cannot  confer  au- 
thority upon  any  committee  to  do  what  is 
proposed.  Eighth,  under  the  Charter  of  the 
city  the  Board  of  Aldermen  has  no  power  or 
jurisdiction  to  conduct  an  investigation  into 
the  rates,  service,  affairs,  etc.,  of  a  public 
utility  because  by  such  Charter  authority  to 
conduct  such  investigation  is  committed  to 
the  department  of  public  utilities.  Ninth,  "the 
Board  of  Aldermen  has  no  general  jurisdic- 
tion to  conduct  a  searchlight  investigation 
into  private  or  corporate  affairs  merely  be- 
cause it  is  clothed  with  the  police  power  or 
may  propose  to  enact  some  sort  of  legisla- 
tion. All  the  Information  which  it  pretends 
to  seek  is  now  afforded  by  or  may  be  procur- 
ed through  the  instrumentalities  now  clothed 
by  law  with  general  supervision  and  control 
over  all  public  utilities  of  the  city."  Tenth, 
and  finally,  the  search  and  seizure  undertaken 
by  the  committee  Is  unreasonable  within  the 
meaning  of  the  Constitution  of  the  state. 

[1]  We  will  not  undertake  to  follow  learn- 
ed counsel  for  the  petitioner  in  their  elabo- 
rate and  learned  argument  in  support  of 
these  various  propositions.  In  our  view  of 
this  case,  the  greater  part  of  them  are  not 
here  involved.  This  case  is  a  proceeding  un- 
der the  provisions  of  the  Constitution  and 
statutes  relating  to  habeas  corpus,  and  in 
such  a  case  our  inquiry  is  limited  to  the  sin- 
gle question  of  the  jurisdiction  of  the  Board 
of  Aldermen  of  the  city  of  St  Louis,  and  of 
its  committee.  Henry  v.  Henkel,  236  U.  S. 
219,  35  Sup.  Ct.  54,  59  L.  Ed.  203. 

[2, 3]  The  Charter  provisions  which  we 
have  set  out  very  fully  are  the  measure  and 
scope  both  of  that  jurisdiction  and  of  the 
power  of  the  city  and  its  legislative  body,  the 
Board  of  Aldermen,  and  the  preamble  and 
resolution  and  ordinance  referred  to  fully  set 
out  the  purpose  of  the  inquiry,  as  well  as  the 
authority  conferred  upon  the  committee. 

Our  court  In  re  Conrades,  112  Mo.  A  pp. 
21,  86  S.  W.  150,  had  before  it  a  case  in 
which  the  petitioner,  there  arrested  under  a 


warrant  issued  by  authority  of  the  House  of 
Delegates  for  failure  to  obey  subpoena  com- 
manding him  to  appear  and  testify  before 
a  committee  of  the  House,  challenged  the 
power  of  the  committee  to  compel  his  at- 
tendance and  to  give  testimony  before  it 
principally  upon  the  ground  that  the  commit- 
tee was  proceeding  outside  of  the  powers  con- 
ferred on  It  by  the  resolution  of  the  House 
of  Delegates,  in  undertaking  to  compel  the 
petitioner  to  produce  the  papers  and  books 
of  a  private  manufacturing  corporation,  of 
which  he  was  an  officer.  Judge  Goode,  who 
wrote  the  opinion  of  our  court,  that  opinion 
delivered  in  1901,  has  so  thoroughly  compiled 
the  authorities  up  to  that  date  relative  to 
the  powers  of  the  municipal  assembly,  or 
one  branch  of  it  to  enter  into  investigations 
of  matters  concerning  which  it  was  proposed 
to  legislate,  that  it  would  be  a  work  of 
supererogation  for  us  to  repeat  or  even  give 
a  resume  of  them  here.  We  refer  to  that 
opinion  for  these  authorities  as  then  applica- 
ble to  the  powers  of  the  Municipal  Assembly. 
That  Municipal  Assembly,  as  created  under 
our  old  Charter,  passed  out  of  existence,  and 
as  will  be  seen  by  reference  to  section  1  of 
article  4  of  our  present  Charter,  which  we 
have  set  out  in  full,  the  legislative  power 
of  the  city,  subject  to  the  limitations  of  the 
Charter,  is  now  vested  In  the  Board  of  Alder- 
men. We  have  also  set  out  the  powers  of 
the  city  as  prescribed  and  defined  by  its 
Charter. 

As  demonstrated  by  our  court,  speaking 
through  Judge  Goode  In  Re  Conrades,  supra, 
the  power  of  the  city  to  make  inquiry  of  mat- 
ters within  Its  jurisdiction,  and  In  aid  of 
proposed  legislation,  cannot  be  questioned. 

On  the  dissent  of  one  of  the  judges  of  this 
court,  the  Conrades  Case  was  certified  to  the 
Supreme  Court  and  the  decision  of  the  lat- 
ter is  reported  Ex  parte  Conrades,  186  Mo. 
411,  86  S.  W.  160.  There  the  Supreme  Court 
held  (185  Mo.  loc  cit.  429,  85  S.  W.  163)  that 
In  the  view  of  the  case  which  that  court 
took,  "it  Is  sufficient  at  this  time  to  say,  that 
upon  the  face  of  the  return  filed  by  respond- 
ent herein,  it  is  shown  that  the  petitioner 
was  unlawfully  restrained  of  his  liberty, 
since  the  committee  appointed  by  the  House 
had  no  authority,  under  and  by  virtue  of  the 
resolutions  pleaded  (Italics  ours),  to  compel 
the  production  for  inspection  and  examina- 
tion of  the  private  books  and  papers  of  a  pri- 
vate business  corporation  of  the  city."  It  is 
there  further  said,  that  in. so  determining, 
many  of  the  questions  raised  and  discussed 
by  counsel  (and  it  might  also  have  said,  ia 
the  opinion  of  Judge  Goode,  above  referred 
to),  became  unnecessary  for  consideration. 
That  is  to  say,  it  passed  all  the  other  ques- 
tions in  the  case  without  specifically  deter- 
mining them.  Most  certainly  it  did  not  dis- 
approve of  any  of  them.  On  the  contrary, 
the  whole  spirit  of  the  decision  of  the  Su- 
preme Court  tends  to  sustain  the  view  ex- 
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pressed  for  our  court  by  Judge  Ooode,  as  to 
the  power  of  the  Municipal  Assembly  to  In- 
quire Into  matters  on  which  It  proposed  to 
legislate.  An  examination  of  the  cases  and 
authorities  quoted  and  cited  by  Judge  Ooode 
shows  that  bis  conclusion  as  to  the  powers 
of  a  body,  such  as  the  Municipal  Assembly, 
or  now,  such  as  the  present  Board  of  Alder- 
men, to  examine  and  inquire  Into  matters 
concerning  which  it  proposes  to  legislate,  is 
fully  sustained  throughout  the  country.  We 
know  and  are  referred  to  no  opinions  later 
than  1904,  when  our  court  decided  the  Con- 
rades  Case,  which  in  any  way  disturb  or  over- 
turn the  law  as  there  announced  by  Judge' 
Goode,  speaking  for  our  court 

See,  also,  In  re  Dunn,  9  Mo.  App.  265,  when 
the  same  subject  is  ably  discussed  by  Judge 
Lewis  then  of  our  court 

A  learned  discussion  of  the  power  of  a 
board  of  equalization  to  compel  the  attend- 
ance of  a  witness  and  elicit  testimony,  will 
be  found  In  re  Sanford,  236  Mo.  668,  189  S. 
W.  87ft 

In  the  Oonrades  Case  the  resolution  ap- 
pointing the  committee  and  authorising  it  to 
examine  persons  and  compel  the  production 
of  books  and  papers  empowered  the  commit- 
tee "to  fullv  and  carefully  investigate  the 
hook*,  records  and  account*  in  the  several 
departments  of  the  olty,  wherein  returns  are 
made  of  tastes."  (Italics  ours.)  Of  this  our 
Supreme  Court  said  (185  Mo.  loc.  dt  480,  85 
S.  W.  164): 

"Too  will  search  in  vain  to  find  m  this  reso- 
lution a  direction  or  a  command,  by  the  House, 
to  its  committee  appointed  (either  in  direct 
words  employed,  or  by  any  fair  inference  that 
may  be  drawn  therefrom),  to  investigate  the 
private  affairs  of  any  private  persons,  or  class 
of  persons,  or  corporations.  All  the  power  the 
committee  herein  had  was  such  as  it  derived 
from  the  above  resolution.  That  was  its  char- 
ter of  authority,  its  delegation  of  power,  the 
extent  of  and  the  limitation  upon  its  duties; 
and  bo  the  question  of  the  power  and  authority 
of  the  House  of  Delegates,  in  the  matter  of  in- 
vestigations of  the  character  in  question,  so 
much  discussed  by  counsel,  is  of  no  concern  now, 
since  the  petitioner  here  is  held  for  contempt 
for  his  refusal  to  obey  the  orders  of  the  commit- 
tee, and  not  those  of  the  House  of  Delegates.  If 
by  the  direct  terms  of  this  resolution,  or  from 
the  reasonable  inferences  that  flow  from  them, 
the  committee  was  not  empowered  to  investigate 
into  the  private  affairs  of  business  corporations 
of  the  city  (such  as  the  one  petitioner  control- 
led and  bad  the  management  of),  then  whether 
or  not  the  House  of  Delegates  had  or  had  not 
authority  to  authorize  such  an  investigation,  or 
whether  the  House  may  or  may  not  nave  had 
the  authority  to  itself  have  conducted  such  an 
examination,  is  not  involved  here,  and  we  must 
deal  now  alone  with  the  committee,  and  con- 
sider of  its  authority  and  power  in  the  premises 
under  the  resolution  by  which  it  derived  Its 
birth." 

The  court  accordingly  held  that  no  matter 
what  object  may  have  been  set  out  in  the 
preamble,  the  power  given  the  committee  by 
the  resolution  itself  was  limited  to  the  ex- 
amination Into  the  books,  records  and  ac- 
counts in  the  several  departments  of  the  city 
wherein  returns  are  made  of  taxes.    It  la 


further  there  said  by  onr  Supreme  Court 
(185  Mo.  loc.  dt  4S2,  85  S.  W.  165): 

"The  authority  to  send  for  persons  and  pa- 
pers and  to  issue  subpoenas  and  subpoenas  duces 
tecum,  implies  at  most,  only  the  right  to  com- 
pel the  attendance  of  the  witness,  and  the  pro- 
duction of  books  and  papers  in  his  possession, 
necessary  to  a  lawful  inquiry,  within  the  au- 
thority of  the  acting  body  that  may  be  germane 
and  pertinent  to  the  subject  of  investigation. 
Limited  in  its  delegated  authority  to  the  par- 
ticular duty  of  investigating  the  books,  etc.,  of 
the  departments  of  the  city  wherein  returns  are 
made  of  taxes,  the  committee  exceeded  that  au- 
thority when  it  sought  to  compel  the  petitioner 
to  give  testimony,  or  to  produce  books  and  pa- 
pers for  its  inspection,  that  in  the  very  nature 
of  things  could  not  be  considered  pertinent  or 
germane  to  its  work  in  hand,  or  to  the  delusive 
pretense,  suggested  by  counsel,  of  gathering  in- 
formation for  remedial  legislation  in  the  con- 
templation of  the  House  of  Delegates." 

Our  court  had  held  In  re  Conrad es,  supra 
(112  Mo.  App.  loc.  clt  27,  85  S.  W.  152),  that 
"Giving  a  fair  Interpretation  to  the  resolu- 
tion, the  intention  of  the  house  was  to  have 
the  matter  of  the  assessment  and  collection 
of  personal  and  license  taxes  investigated 
with  a  view  to  adopting  legislative  measures 
to  secure  more  satisfactory  results  in  collect- 
ing the  revenues  of  the  city,"  and  so  held 
that  by  necessary  implication  the  committee, 
under  the  resolution,  could  go  into  an  exam- 
ination of  the  books  of  private  corporations. 
This,  the  Supreme  Court  held  error,  and  that 
is  the  only  proposition  upon  which  the  deci- 
sion of  our  court  was  disapproved. 

The  situation  presented  here,  however,  is 
entirely  different  from  that  present  In  the 
Conrades  Case,  upon  which  the  decision  in 
that  case  by  the  Supreme  Court  turned.  We 
have  italicized  those  parts  of  the  preamble 
and  resolution  which  we  think  conclusively 
demonstrates  the  difference  between  the  two 
cases,  and  the  difference  In  the  authorization 
to  that  committee  and  the  one  here  concern- 
ed. Without  repeating  all  of  the  preamble 
and  resolution,  it  is  here  sufficient  to  refer  to 
a  part  The  preamble  sets  out  that  the  Board 
of  Aldermen  "Is  considering  the  matter  of 
legislating  on  the  subject  of  a  levy  and  col- 
lection of  a  reasonable  annual  license  tax 
by  the  city  of  St  Louis  from  every  person, 
co-partnership,  association  and  corporation 
engaged  in  the  business  of  making  and  vend- 
ing gas  for  artificial  lighting  and  heating  and 
distributing  the  same  by  means  of  pipes  or 
conduits  laid  In  the  public  streets,  highways 
and  alleys  within  the  city."  We  have  seen 
that  the  power  of  levying  and  collecting  a 
reasonable  annual  license  tax  by  the  dty  of 
St  Louis  is  expressly  granted  by  Its  Charter. 
So  here  Is  the  power  to  legislate.  With  the 
power  to  legislate  follows  the  right  to  in- 
vestigate through  its  committee,  in  order  to 
Intelligently  legislate.  That,  the  cases  dted 
by  Judge  Goode  in  Re  Conrades  show. 

The  committee  to  be  appointed  was  au- 
thorized, among  other  things,  to  investigate 
the  cost  of  production  and  manufacture  of 
gas  by  persons  and  corporations  making- and 
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distributing  that  article  In  the  city  of  St 
Louis,  etc.,  "so  that  a  correct  determination 
may  be  made  by  the  Board  of  Aldermen  of 
the  cost  of  the  production  and  manufacture, 
and  the  cost  of  distribution  of  such  gas  and 
the  cost  of  such  service  to  the  users  of  same," 
etc.,  'in  order  that  an  equitable  and  proper 
per  cent,  may  be  arrived  at  to  be  fixed  as  an 
annual  license  tax  on  such  business."  In- 
vestigation along  other  but  like  lines  Is  al- 
so authorized  to  be  made  by  the  committee, 
as  will  appear  by  reading  the  resolution  In 
full,  as  we  have  set  It  out  For  the  purposes 
of  our  decision  It  Is  sufficient  to  refer  to  the 
first  and  main  purposes  and  subjects  set  out. 
So  It  will  be  seen  how  widely  this  differs  In 
its  general  as  well  as  specific  authorization  to 
the  committee  from  the  resolution  in  the 
Comrades  Case. 

The  petitioner  here  Is  the  president  of  the 
Laclede  Gas  Light  Company  and  beyond  all 
doubt  is  the  person  who,  in  the  first  instance, 
can  at  least  aid  the  committee  In  the  attain- 
ment of  the  object  for  which  it  was  appoint- 
ed. There  is  no  question  here  presented  of 
the  production  of  books  and  papers.  That  is 
not  within  the  subpoena  served  upon  the  peti- 
tioner. The  examination  Is  of  him  personal- 
ly, presumably,  as  an  officer  of  the  Laclede 
Gas  Light  Company,  and  It  Is  to  be  assumed, 
in  the  absence  of  a  showing  to  the  contrary, 
that  the  questions  which  will  be  asked  him  by 
the  committee,  will  be  within  the  scope  of 
the  committee's  authority  to  Investigate  and 
not  of  such  a  character  as  to  infringe  upon 
any  constitutional  right  of  the  petitioner. 

[4]  It  Is  confessed  in  the  return  that  the 
Laclede  Gas  Light  Company  Is  the  only  cor- 
poration within  the  city  of  St  Louis  exer- 
cising within  that  city  the  franchise  of 
furnishing  gas  for  lighting,  etc,  so  that  it  is 
a  class  In  itself,  as  the  answer  practically 
avers,  and  that  answer  disclaims  a  monopoly, 
and  expressly  admits  that  the  Laclede  Gas 
Light  Company  has  none.  So  it  appears  be- 
yond question  that  no  other  person  or  cor- 
poration, other  than  the  Laclede  Gas  Light 
Company,  of  which  the  petitioner  is  the  pres- 
ident, is  engaged  in  that  business  In  the  dty 
of  St  Louis.  Hence  the  point  made  by  learn- 
ed counsel,  that  the  dty  cannot  levy  a  license 
tax  on  the  Laclede  Gas  Light  Company 
alone,  which  is  not  levied  on  other  manu- 
facturers and  merchants,  falls  to  the  ground. 
There  is  no  other  company,  manufacturer  or 
merchant  In  the  City  of  St  Louis  engaged 
in  the  business  of  furnishing  gas  for  lighting 
and  heating  than  the  Laclede  Gas  Light 
Company.  Our  Constitution  provides  that 
taxes  shall  be  uniform  upon  the  same  class 
of  subjects  within  the  territorial  limits  of  the 
authority  levying  the  tax.  Article  10,  {  8, 
Constitution. 

Our  Supreme  Court  in  City  of  St.  Louis  v. 
United  Railways  Co.,  263  Mo.  387,  174  S.  W. 
78,  has  distinctly  held  that  a  different  and 
distinct  license  tax  may  be  imposed  upon  any 
one  class  of  business. 


Two  cases  are  referred  to  by  learned  coun- 
sel for  petitioner  In  support  of  their  proposi- 
tion that  the  city  cannot  levy  a  license  tax 
on  the  Laclede  Gas  light  Company  alone 
which  Is  not  levied  on  other  manufacturers 
and  merchants,  namely,  City  of  Kansas  City 
v.  Crush,  151  Mo.  128,  52  8.  W.  286,  and 
State  ex  rel.  Wyatt  v.  Ashbrook,  154  Mo.  375, 
55  S.  W.  627,  48  U  R.  A.  265,  77  Am.  St  Rep. 
765.  These  cases  afford  no  support  whatever 
for  this  contention.  There  the  parties  con- 
cerned applying  for  a  license  or  prosecuted 
for  carrying  on  business  without  a  license 
were  single  individuals  within  a  class,  and 
because  the  ordinances  referred  to  attempt- 
ed to  make  a  distinction  among  members  of 
the  same  class,  the  ordinances  were  held  void. 
That  Is  far,  from  being  this  case. 

In  short,  we  hold  that  this  investigation 
was  entirely  within  the  power  of  the  Board 
of  Aldermen  In  the  first  place  and  within 
their  power  to  commit  the  investigation  to 
a  committee,  and  that  full  power  was  con- 
ferred upon  the  committee.  The  Investiga- 
tion was  for  a  lawful  purpose,  for  the  pur- 
pose of  securing  Information  on  which  the 
Board  of  Aldermen,  representing  the  legisla- 
tive power  of  the  dty,  could  act  with  intel- 
ligence and  with  a  knowledge  of  all  the  facts. 

[6]  The  statement  that  the  Board  of  Alder- 
men has  in  its  possession,  in  the  form  of 
documents,  the  information  now  sought  to  be 
elicited  through  its  committee,  Is  not  perti- 
nent It  may  be  that  such  documents  do  not 
satisfactorily  cover  the  matters  on  which  In- 
formation is  sought;  or,  the  Board  may  de- 
sire to  test  the  statements  in  such  documents 
through  witnesses  or  otherwise. 

[>]  It  is  argued  that  If  petitioner  can  be 
called  before  the  committee,  every  citizen 
engaged  in  purely  private  business  may  be 
subjected  to  like  proceedings.  This  proposed 
inquiry  is  not  aimed  at  the  conduct  of  a 
private  business.  If  it  was,  it  might  fall 
within  part  of  what  Is  held  in  the  Dunn  Case, 
supra.  Furthermore,  that  argument  goes  too 
far.  For  if  petitioner,  as  president  of  a 
public  service  corporation,  cannot  be  called 
on  to  testify  concerning  Its  dealings  with  the 
public,  then  no  one  in  like  circumstances  can 
be  called  and  the  door  Is  dosed  to  the  Board 
in  its  efforts  to  legislate  Intelligently  on 
many  public  matters. 

[7]  The  fact  that  the  Laclede  Gas  Light 
Company  Is  now  paying  a  license  tax  is  Im- 
material; it  is  in  the  power  of  the  Municipal 
Assembly  to  Increase  or  diminish  that 

Nor  Is  It  true  that  the  proposed  license 
tax,  If  one  is  Imposed,  violates  any  provisions 
of  the  Constitution  of  the  state,  requiring 
uniformity  of  taxation,  or  Is  double  taxation. 
We  think  these  propositions  are  answered 
by  the  decision  of  our  Supreme  Court  In  the 
case  of  City  of  St  Louis  v.  United  Rail- 
ways Co.,  supra,  263  Mo.  Ice.  dt  441  and 
445,  174  S.  W.  78,  and  by  that  of  the  Su- 
preme Court  of  the  United  States  in  City 
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of  St  Louis  v.  United  Railways  Co.,  210  U. 
S.  266,  28  Sup.  Ct  630,  52  L.  Ed.  1054. 

[I]  It  goes  without  saying  that  the  power 
of  the  Board  of  Aldermen  and  of  its  com- 
mittee is  not  to  be  exercised  arbitrarily,  ca- 
priciously or  oppressively,  nor  without  due 
regard  to  rights  guaranteed  by  our  Consti- 
tution. It  is  to  be  assumed  that  when  the 
petitioner  appears  before  the  committee  of 
the  Board  of  Aldermen  to  give  testimony  in 
the  matter  referred  to  the  committee  by  that 
Board,  that  that  committee  will  confine  It- 
self in  its  line  of  examination  to  matters 
within  its  jurisdiction.  We  are  here  with- 
out any  Information  of  the  questions  to  be 
asked  petitioner,  nor  even  of  the  precise  line 
of  inquiry  the  committee  may  pursue  as  to 
him. 

[I]  It  is  argued  that  the  matters  to-be  in- 
quired of  are  exclusively  within  the  power 
of  the  Board  of  Public  Utilities  of  the  City 
of  St  Louis,  and  of  the  Public  Service  Com- 
mission of  the  state. 

The  Board  of  Public  Utilities,  see  Article 
XIII,  section  10,  of  the  City  Charter,  while 
given  general  supervision  over  the  mainte- 
nance, etc.,  and  assessment  of  rates  and 
charges  of  all  public  utilities,  has  no  power 
to  fix  or  enforce  a  license  tax  and  is  di- 
rectly ordered  to  "cause  to  be  executed  all  or- 
dinances regulating  the  construction  *  *  * 
maintenance  *  *  *  or  rates  of  public 
utilities  operating  under  franchises,  licenses 
or  permits,  or  compelling  extensions  of  facil- 
ities for  such  service."  Here  it  distinctly 
appears  that  this  Board  of  Public  Service  is 
to  operate  under  ordinances  and  no  power 
to  fix  licenses  is  vested  in  that  Board.  All 
that  Is.  with  the  Board  of  Aldermen. 

We  look  in  vain  for  any  authority  lodged 
in  the  Public  Service  Commission,  created 
by  Act  of  March  17th,  1913  (Laws  1013,  p. 
566),  to  fix  the  license  tax  to  be  imposed  on 
any  public  service  corporation.  Article  4  of 
that  Act,  page  602,  sections  67  to  85,  which 
contain  the  provisions  as  to  gas  companies 
and  the  like,  certainly  confers  no  such  pow- 
er, and  while  by  those  sections  visltorlal 
powers,  as  we  may  call  them,  are  lodged  In 
that  body,  we  find  nothing  to  hold  them 
exclusive  of  the  right  of  the  city  to  make 
like  inquiry  when  necessary  for  the  purpose 
of  carrying  out  its  lawful  objects  and  pow- 
ers to  regulate  license  laws  by  ordinance 
Nor  is  there  any  intimation  given  by  our 
Supreme  Court  in  State  ex  reL  Missouri 
Southern  B.  R.  Co.  v.  Public  Service  Commis- 
sion, 259  Mo.  704,  168  S.  W.  1156,  of  any 
power  in  that  commission  to  exercise  leg- 
islative or  judicial  powers,  the  Supreme 
Court  on  the  contrary,  there  holding  that  it 
had  no  such  powers.  It  may  fix  rates,  but 
has  nothing  to  do  with  the  taxation  of  pub- 
lic service  corporations,  nor  power  to  license 
them  to  do  business. 

We  have  set  out  the  Charter  provisions 


and  so  much  of  the  ordinance  as  is  germane 
to  the  matter,  probably  with  unnecessary 
particularity,  but  we  do  so  because,  in  our 
judgment  a  reading  of  them  shows  ample 
authority  in  the  Board  of  Aldermen,  through 
its  committee,  to  conduct  the  proposed  in- 
vestigation. It  may  be  that  no  ordinance 
will  ever  be  passed  Imposing  the  license  tax 
upon  the  Laclede  Gas  Light  Company,  or 
if  it  is  now  paying  one  or  a  like  tax,  that 
It  will  be  increased;  it  may  even  be  de- 
creased. Whether  the  ordinance  then  passed 
is  valid  or  invalid  is  not  a  question  that  we 
can  now  determine.  The  power  of  the  court 
only  extends  to  determine  the  validity  of 
an  ordinance,  after  it  has  been  enacted.  Pit- 
man v.  Drabelle,  267  Mo.  78,  188  S.  W.  1055. 

As  before  remarked  we  do  not  consider  It 
necessary  to  follow  learned  counsel  for  peti- 
tioner through  all  the  lines  of  their  conten- 
tion as  to  why  this  petitioner  should  not  ap- 
pear and  present  himself  as  a  witness  under 
the  subpoena  served  upon  him.  We  have  no- 
ticed a  few  of  them  In  particular.  As  to  the 
others  urged,  on  consideration  of  them,  we 
do  not  think  that  they  show  any  valid 
grounds  for  the  discharge  of  the  petitioner, 
nor  why  the  Inquiry  proposed  to  be  entered 
upon  by  the  Board  of  Aldermen  through  its 
committee  should  be  halted. 

While  we  have  particularly  commented  on 
only  one  of  the  lines  of  Inquiry  covered  by 
the  resolution,  we  are  not  holding  that  oth- 
ers there  designated  are  not  proper  subjects 
of  inquiry. 

The  refusal  of  petitioner  to  appear  as  a 
witness  before  the  committee,  although  he 
has  been  duly  subpoenaed,  is  without  valid 
excuse. 

It  follows  from  these  views  that  the  writ 
of  habeas  corpus  heretofore  issued  must  be 
quashed  and  the  petitioner  remanded  to  the 
custody  of  the  Sergeant-at-Arms  of  the  Board 
of  Aldermen  of  the  City  of  St.  Louis,  to  be 
by  him  produced  before  the  committee  of 
that  Board,  as  a  witness,  there  to  remain 
and  abide  the  lawful  orders  of  that  com- 
mittee or  of  the  Board  of  Aldermen.  It  Is 
so  ordered. 

ALLEN  and  BECKER,  JJ.,  concur. 


MAYHALL  v.  STOECKER.    (No.  14544.) 

(St  Louis  Court  of  Appeals.  Missouri.  Argued 
and  Submitted  Jan.  2,  1917.  Opinion 
filed  Feb.  6,  1917.) 

Exxcutobs  and  Administrators  <s=>216(2)  — 
Claim  of  Attorney  fob  Services— Issue 

of  VlLOt 

The  israe,  on  a  claim  against  a  decedent's 
estate  for  services  rendered  it  by  an  attorney 
employed  by  the  administratrix,  is  the  reason- 
able value  thereof,  notwithstanding  any  contract 
or  admission  by  administratrix,  as  she  cannot 
bind  it  thereby. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  J  757.] 


'or  other 
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Appeal  from  St.  Louis  Circuit  Court,  Geo. 
O.  Hitchcock,  Judge. 

"Not  to  be  officially  published." 

Action  by  Frederick  W.  Mayhall  against 
Kate  Stoecker,  administratrix  of  Gustave 
Stoecker,  deceased.  From  an  order  granting 
a  new  trial,  defendant  appeals.  Reversed, 
with  directions. 

Earl  M.  Plrkey,  of  St  Louis,  for  appellant 
Fauntleroy,  Cullen  &  Hay,  of  St.  Louis,  for 
respondent 

REYNOLDS,  P.  X  Plaintiff,  respondent 
here,  exhibited  his  claim  In  the  Probate 
Court  against  defendant,  as  the  administra- 
trix of  the  estate  of  her  deceased  husband, 
Gustave  Stoecker,  praying  the  court  to  make 
an  order  and  allow  a  fair  and  reasonable 
charge  for  the  legal  advice  and  services  ren- 
dered by  him  to  the  estate,  claiming  that  a 
reasonable  charge  was  $3600,  on  which  he 
credits  $100  as  having  been  paid.  How  the 
trial  before  the  Probate  Court  resulted,  does 
not  appear.  The  case  was  appealed  to  the 
circuit  court  and  there  upon  trial  before  the 
court  and  a  jury  a  verdict  was  returned  as 
follows : 

"We,  the  jury  in  the  above  cause,  find  in  fa- 
vor of  defendant  on  the  issues  herein  joined  and 
feel  (sic)  that  the  plaintiff  has  been  fully  com- 
pensated by  having  received  $100  for  services 
rendered." 

A  motion  for  new  trial  being  Interposed  in 
due  time,  which,  among  other  grounds,  al- 
leged that  the  verdict  was  against  the  weight 
of  the  evidence,  the  court  sustained  it,  filing 
a  memorandum  of  his  reasons  for  so  acting. 
Excepting  to  this,  defendant  has  duly  appeal- 
ed to  our  court 

A  reading  of  all  the  testimony  in  the  case, 
which  Is  very  voluminous,  satisfies  us  that  it 
was  a  case  for  the  jury. 

Plaintiff's  account  for  services  was  very 
long  and  itemized  with  great  particularity  as 
to  dates  and  times  of  services.  He  gave  tes- 
timony tending  to  prove  the  rendition  of  the 
services,  a  large  part  of  which,  it  may  be 
said,  were  services  pertaining  to  the  admin- 
istratrix personally  and  not  to  her  in  her 
administrative  capacity.  The  testimony  of 
the  value  of  the  services  was  very  conflicting, 
running  from  $75  to  $3500. 

At  the  Instance  of  plaintiff  the  court  gave 
this  instruction  to  the  jury : 

"The  court  instructs  the  jury  that  in  this  case 
plaintiff  claims,  and  the  defendant  admits,  that 
plaintiff  was  employed  by  defendant  to  render 
legal  services  to  defendant  as  administratrix  of 
her  husband's  estate.  Both  plaintiff  and  defend- 
ant agree  that  no  specific  amount  was  fixed  as 
the  price  and  value  of  plaintiff's  services.  Such 
being  the  case,  the  law  entitled  plaintiff  to  and 
places  upon  defendant  the  duty  to  pay  the  rea- 
sonable value  of  such  services.  You  are,  there- 
fore, instructed  that  if  yon  find  for  the  plaintiff 
you  should  find  for  plaintiff  in  such  sum  as  you 
shall  find  from  the  evidence  to  be  the  reasonable 
value  of  the  services  rendered  by  plaintiff  to  de- 
fendant, less  the  sum  of  $100,  which  defendant 
has  heretofore  paid." 


When  the  court  sustains- a  motion  for  new 
trial  on  the  ground  that  the  verdict  is  against 
the  weight  of  the  evidence,  it  is  only  in  very 
exceptional  cases  that  the  appellate  court 
will  interfere  with  that  action.  In  the  case 
at  bar,  as  appears  by  the  abstract  of  the 
record,  the  learned  trial  judge  sustained  the 
motion  for  a  new  trial  on  the  ground  that 
the  verdict  was  against  the  weight  .of  the  evi- 
dence, "in  this,  that  at  the  time  defendant 
discharged  plaintiff  she  admitted  there  was 
a  balance  due  plaintiff  on  account  of  services 
theretofore  rendered;  hence,  under  the  evi- 
dence, the  issue  was  how  much  defendant 
owed  plaintiff,  and  not  whether  she  owed  him 
anything  at  all."  We  are  compelled  to  hold 
that  the  learned  trial  judge,  in  so  declaring, 
misconceived  the  law. 

It  is  true  that  defendant  in  her  testimony 
stated  that  she  had  paid  plaintiff  $100  in 
October,  and  asked  him  how  much  his  whole 
bill  would  be,  to  which  plaintiff  answered, 
"Very  little."  This  is  the  $100  payment  which 
plaintiff  credits  and  to  which  the  jury  refer 
in  their  verdict  But  it  Is  to  be  remembered 
that  this  Is  an  action  against  the  administra- 
trix, as  such,  and  not  against  her  personally, 
and  while,  as  administratrix,  she  had  full 
authority  to  employ  an  attorney,  she  could 
make  no  binding  bargain  with  him,  or  agree- 
ment with  him,  as  to  the  amount  of  bis  fee 
which  would  absolutely  charge  the  estate, 
and  It  was  not  for  her,  as  administratrix,  to 
determine  whether  more  was  due.  The 
amount  of  a  reasonable  fee  was  for  the  Pro- 
bate Court,  In  the  first  Instance,  then  for  the 
court  and  jury  in  the  circuit  court,  and  the 
real  Issue  under  the  claim  and  the  evidence 
was  the  reasonable  value  of  the  services  and 
how  much,  if  any,  was  due  plaintiff,  If  any, 
over  and  above  the  $100  paid  him ;  and,  ad- 
mitting that  $100  had  been  paid,  then  was  any- 
farther  sum  due.  In  short,  is  anything  now 
due  plaintiff?  The  verdict  was  directly  re- 
sponsive to  this  issue. 

It  is  our  settled  law  that  an  estate  cannot 
be  made  liable  for  legal  services  for  more 
than  the  reasonable  value  thereof. 

In  Nichols  v.  Reyburn,  55  Mo.  App.  1,  lot 
dt  4,  citing  Gamble  Gibson,  68  Ho.  586, 
it  is  said: 

"An  executor  could  subject  the  estate  to 
a  charge  for  necessary  legal  services  rendered 
to  the  estate  at  his  request  by  another.  Such 
claims  are  expenses  of  administration,  and,  if 
reasonable,  must  be  allowed  by  the  court  against 
the  estate  as  diminishing  the  assets  of  the  es- 
tate in  the  hands  of  its  statutory  trustee  to  that 
extent" 

Judge  Rombauer,  there  speaking  for  our 
court  further,  said  (65  Mo.  App.  loc  cit.  5): 

"Such  being  the  law,  we  hold  that  an  attor- 
ney in  contracting  for  professional  services  with 
an  administrator,  prima  facie,  contracts  on  the 
credit  of  both  the  agent  and  principal  The 
agent  becomes  responsible  to  him  to  the  extent 
of  the  contract  which  he  makes,  without  regard 
as  to  whether  it  is  reasonable  or  not,  or  for 
the  benefit  of  the  estate  or  not;  the  estate  be* 
cornea  responsible  to  him  for  his  reasonable 


Digitized  by  Google 


CASNER  v.  MUTER 


1119 


charges  for  services  rendered,  which  are  for  its 
benefit" 

Without  quoting  further  from  that  opinion, 
we  refer  to  it  as  very  folly  meeting  the  is- 
sue here  presented.  Gamble  v.  Gibson,  su- 
pra, and  Nichols  v.  Reyburn,  supra,  are  re- 
ferred to  and  quoted  by  the  Kansas  City 
■  Court  of  Appeals  in  State  ex  rel.  O'Brien  v. 
Walsh,  67  Mo.  App.  348,  loc.  cit  863,  on  the 
same  proposition.  And  so  it  Is  here.  This 
plaintiff  distinctly  put  at  issue  the  value  of 
all  his  professional  services  as  rendered,  ac- 
knowledging the  credit  of  1100  as  paid  on  ac- 
count As  to  whether  any  more  was  due 
him  or  not,  was  the  .whole  matter  in  issue  to 
be  determined  by  the  court  and  Jury  on  con- 
sideration of  the  evidence  as  to  what  was  a 
reasonable  charge,  not  what  the  administra- 
tor had  agreed  to  pay.  That  was  the  issue 
here.  So  we  are  obliged  to  say  that  the 
learned  trial  Judge  mistook  the  law,  when 
he  held  that  under  the  evidence  "the  issue 
was  how  much  defendant  owed  plaintiff  and 
not  whether  she  awed  him  anything  at  all." 
Here  the  issue  which  was  tendered  and  tried 
was  how  much,  if  anything,  defendant,  as 
administratrix,  owed  plaintiff,  and  that  de- 
pended on  the  reasonable  value  of  the  servic- 
es. The  verdict,  in  effect,  found  that  the 
reasonable  value  of  the  services  was  $100 
and  as  that  had  been  paid  plaintiff  he  was 
not  entitled  to  any  more.  That  was  the  Issue 
upon  which  the  Jury  were  instructed;  that 
Is  the  Issue  to  which  the  verdict  was  distinct- 
ly responsive.  We  are  compelled  to  hold  that 
the  action  of  the  learned  trial  Judge  in  set- 
ting aside  the  verdict  was  error. 

It  is  not  suggested  that  there  .was  any  oth- 
er error  in  the  case.  In  fact,  carefully  read- 
ing the  record  of  the  proceedings  at  the 
trial,  we  find  none.  The  learned  trial  Judge 
appears  to  have  held  an  even  hand  through- 
out this  long  and  somewhat  acrimonious  trial 
and  we  find  no  reversible  error,  save  In  his 
action  in  sustaining  the  motion  for  a  new 
trial  on  the  ground  he  assigned. 

The  Judgment  is  reversed  with  directions 
to  the  circuit  court  of  the  city  of  St  Louis 
to  enter  up  a  Judgment  In  accordance  with 
the  verdict  of  the  Jury. 

ALLEN  and  BECKER,  JJ.,  concur. 


CASNER  v.  MEYER  (No.  12271.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Feb.  12,  1917.) 

1.  Appeal  and  Ebbob  <8=»1001(1>— Review— 
Verdict. 

A  verdict  supported  by  evidence  cannot  be 
disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  8928-3933.] 

2.  Vendor  and  Purchaser  <t=»187— Perform- 
ance—Waiver. 

Where  a  contract  for  the  sale  of  land  made 
time  of  its  essence,  the  vendor's  waiver  of  pay- 


ments in  accordance  with  the  contract  is  sup- 
ported by  sufficient  consideration  to  be  enforcea- 
ble, where  but  for  the  waiver  the  purchaser 
would  have  made  payments  as  required. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |{  121,  874,  375.] 

8.  Evidence  «3=>355(1)— Admissibility. 

A  contract  for  the  sale  of  land  made  time  ot 
its  essence,  and  in  an  action  for  damages  for 
her  breach  the  defendant  vendor  asserted  a  for- 
feiture for  plaintiff's  failure  to  make  payments 
as  required.  The  vendor's  agent  testified  that 
he  gave  notice  to  plaintiff  that  the  waiver  would 
be  discontinued  on  a  particular  day,  and  for 
that  purpose  he  was  allowed  to  refresh  his  mem- 
ory from  a  book  kept  by  one  of  his  employes 
containing  a  recital  in  the  handwriting  of  the 
employe1  that  plaintiff  was  given  to  a  particular 
day  to  comply  with  the  contract  Held  that, 
as  the  entry  had  no  tendency  to  show  that  no- 
tice had  been  given  a  reasonable  time  before  that 
day,  not  showing  that  fact  the  book  itself  was 
properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8!  1484,  1487.] 

4.  Pleading  <g=»428(6)  —  SuincrENCY— Mode 
of  Attack. 

While  the  sufficiency  of  a  petition  may  be 
attacked  by  an  objection  to  the  admission  of  evi- 
dence, all  intendments  are  in  favor  of  a  pleading 
so  attacked. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |  219.) 

5.  Evidence  <J=»574  —  Opinion  Evidence  — 
Conflict  with  Other  Evidence. 

In  an  action  for  damages  for  breach  of  a 
contract  to  sell  lots,  a  verdict  based  on  opinion 
testimony  fixing  the  value  of  the  lots  at  a  figure 
above  that  established  by  definite  evidence  as 
to  their  substantial  value  is  excessive. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  f  2400.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; O.  A  Lucas,  Judge. 

"Not  to  be  officially  published." 

Action  by  Fred  W.  Casner  against  Emma 
J.  Meyer.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed  on  condition  that 
plaintiff  enter  remittitur;  otherwise  re- 
versed and  remanded.  ^ 

Ashley  at  Gilbert,  of  Kansas  City,  for  ap- 
pellant Roy  B.  Thompson  and  Sebree,  Con- 
rad &  Wendorff,  all  of  Kansas  City,  for  re- 
spondent 

ELLISON,  P.  J.  This  is  an  action  for 
damages  based  on  defendant's  alleged  refusal 
to  convey  to  plaintiff  some  real  property  In 
Kansas  City,  Mo.  Judgment  was  rendered 
for  plaintiff  in  the  trial  court 

It  appears  that  on  the  8th  of  December, 
1908,  defendant  entered  into  a  written  con- 
tract with  Uerrlck  and  Davis  whereby  she 
sold  and  agreed  to  convey  to  them  certain 
lots  with  combined  frontage  of  771  feet,  for 
$19,619.88,  and  that  $300  of  this  was  paid  in 
cash,  and  $1,600  was  to  be  paid  on  the  15th 
of  December,  1908,  and  $1,000  monthly  there- 
after until  final  payment,  all  deferred  pay- 
ments to  draw  interest  It  was  a  part  of 
this  contract  that  on  the  payment  of  $32  per 
front  foot  to  defendant  by  Herrick  &  Davis 
she  would  release  or  deed  such  frontage  so 
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paid  for.  Under  this  agreement  defendant 
released  or  deeded  to  Herrick  &  Davis,  or 
their  grantees,  all  of  said  land  except  three 
lots,  each  of  50  feet  frontage. 

Afterwards,  on  the  23d  of  December,  1910, 
Herrick  &  Davis,  being  indebted  to  plaintiff, 
assigned  the  contract  to  him ;  but  it  appears 
that  plaintiff  never  notified  defendant  of  such 
assignment  until  nearly  two  years,  viz.,  in 
March,  1912. 

[1]  It  was  stipulated  therein  that  time 
should  be  of  !the  essence  of  the  contract; 
and  Davis  &  Herrick  having  become  insol- 
vent, and  not  having  made  payments  as 
agreed,  and  plaintiff  himself  having  been 
guilty  of  the  same  breach — that  is,  plaintiff 
continuing  such  breach  after  the  assignment 
to  him — the  contract  had  become  forfeited, 
unless  It  was  kept  in  force  by  waiver  made 
in  plaintiff's  favor,  and  which  he  has  pleaded 
in  his  petition.  Each  party  tried  the  case  on 
that  theory,  and  each  submitted  Instructions 
which  are  a  concession  that,  if  there  was  a 
waiver  of  payments  not  put  an  end  to  by 
reasonable  notice  given  "before  June  1,  1912, 
that  defendant  would  no  longer  waive  the  de- 
faults In  payments,"  then  defendant  was  lia- 
ble. 

There  is  abundant  evidence  to  show  that 
after  defendant's  agent  (who  transacted  the 
entire  business  on  her  part)  recognized  plain- 
tiff as  assignee  of  the  contract  after  he  be- 
came aware  of  the  assignment.  They  had 
frequent  conferences,  and  the  record  shows 
beyond  question  that  plaintiff  repaid  to  him 
taxes  that  he  had  paid  on  the  property.  But 
on  the  question  of  putting  an  end  to  the  con- 
tinuation of  the  waiver,  by  notice  from  de- 
fendant's agent  and  the  tender  of  perform- 
ance by  plaintiff,  there  Is  sharp  dispute. 
There  was  testimony  In  defendant's  favor 
tending  to  prove  that  notice  was  given  that 
further  waiver  of  delay  In  payments  would 
be  ended  on  the  1st  of  June,  1912.  Plaintiff 
denies  this,  and  gave  evidence  tending  to 
prove: 

That  after  that  date  the  agent  agreed  to  let 
the  matter  "run  on,"  and  that  he  took  a  trip 
West  with  that  understanding;  that  on  his  re- 
turn he  made  what  is  termed  a  tender;  that 
is,  on  the  5th  of  August,  1912,  he  went  to  the 
agent's  office  (without  the  money)  and  "told 
him  that  I  was  there  to  take  up  the  deed  to 
these  lots,  and  he  said  he  would  not  give  it  to 
me.  I  then  asked  him  if  he  would  accept  the 
tender  if  I  went  and  got  the  money  and  took  it 
to  him,  and  I  said,  'Will  you  accept  tender  or 
w^n  you  refuse  it?*  He  said,  'I  will  not  accept 

This,  plaintiff  testified,  was  the  first  In- 
timation he  had  that  payment  would  not  be 
accepted  and  deeds  made.  On  this  question 
thus  submitted  to  the  jury  by  each  party  we 
are  compelled  to  accept  the  verdict. 

[2]  But  it  is  said  that  there  was  no  consid- 
eration for  the  waiver,  and  it  was  therefore 
of  no  legal  effect  We  think  It  was  valid; 
for  It  needed  no  other  or  further  considera- 
tion than  that  but  for  the  waiver — but  for 
the  agreement  that  payments  could  "run  on" 


unpaid — plaintiff  would  have  made  them  and 
asked  for  his  deed ;  and  there  was  evidence 
tending  to  support  that. 

[3]  It  is  Insisted  that  the  trial  court  com- 
mitted error  tn  refusing  to  admit  In  evidence 
defendant's  agent* s  book  in  which  he  and 
those  in  his  office  entered  matters  of  business 
which  were  to  transpire  each  day.  That  en- 
try was  said  to  relate  to  the  dispute  wheth- 
er the  agent  had  given  plaintiff  reasonable 
notice  of  a  discontinuance  of  the  waiver 
from  the  1st  of  June,  1912.  The  entry  was 
in  the  handwriting  of  an  employe  in  the  of- 
fice. It  was  under  printed  date  of  June  1, 
1012,  and  was  found  along  with  other  en- 
tries. It  was  in  these  words:  "F.  W.  Casner 
[plaintiff]  given  until  to-day  to  settle  Her- 
rick contract."  The  agent  had  already  been 
permitted  to  refresh  big  memory  from  the 
book,  and  had  then  testified  that  he  gave  the 
notice  to  plaintiff  that  the  waiver  would  be 
discontinued  on  that  day. 

We  think  the  book  was  rightly  excluded. 
It  had  no  tendency  to  prove  that  a  notice 
had  been  given  a  reasonable  time  before 
that  day.  It  was  a  bare  statement  of  a  fact, 
viz.,  that  plaintiff  had  been  given  until  that 
day.  The  entry  was  evidently  founded  on 
some  other  matter  which  led  the  person  mak- 
ing it  to  believe,  or  know,  that  plaintiff  had 
been  given  until'  the  day  named  in  the  entry. 
When  plaintiff  was  given  that  tlme.lt  does 
not  disclose.  On  the  subject  of  such  entries 
see  Byrne  v.  News  Corporation,  190  S.  W. 
933,  not  yet  officially  reported.  We  think 
sections  725,  734,  735,  Wigmore  on  Evidence, 
cited  by  defendant,  not  applicable. 

[4]  We  think  the  petition  stated  a  cause 
of  action.  No  objection  was  made  to  It  be- 
fore the  trial  except  by  an  objection  to  re- 
ceiving any  evidence.  This  mode  of  attack 
on  a  pleading  Is  tolerated,  but  looked  upon 
with  disfavor,  and  all  the  appellate  courts  of 
the  state  have  ruled  that  in  such  circum- 
stances every  intendment  must  be  Indulged 
In  favor  of  the  pleading.  The  petition  does 
allege  that  plaintiff  offered  to  pay  the  bal- 
ance due  and  demanded  a  deed,  which  was 
refused.  The  proof  of  this  involved  the  ques- 
tion of  tender  by  plaintiff,  bat  no  point  has 
been  made  whether  the  evidence  was  suffi- 
cient to  establish  a  tender 

[6]  It  is  conceded  in  plaintiff's  statement 
that  the  verdict  of  the  Jury  was  for  the  dif- 
ference between  the  balance  due  under  the 
contract  and  the  value  of  the  land  (150  feet) 
computed  at  $35  per  front  foot  We  are  of 
the  opinion  that  the  highest  value  of  the  lots, 
according  to  the  only  substantial  evidence  In 
the  case,  was  $34  per  foot  There  was  other 
evidence  of  a  value  of  $35,  but  it  was  mere 
opinion  against  what  we  think  was  definite 
evidence  of  a  less  value.  The  verdict  was 
therefore  excessive  in  the  sum  of  $150.  If 
plaintiff  will  remit  that  amount  within  ten 
days,  the  judgment  will  be  affirmed.  If  not. 
It  will  be  reversed,  and  the  cause  remanded. 
All  concur. 


Digitized  by  Google 


Mo.) 


SHWAYDER  v.  ALTENBERG 


1121 


SHWAYDEB.  V.  AI/TENBERG,  et  aL 
(No.  12279.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Feb.  12,  1917.) 

1.  Justices  or  the  Peace  <S=>  160(4)— Appeal 
—Notice— Statute. 

Written  notice  of  appeal  in  an  attachment 
suit  in  justice  court,  served  on  the  adverse  par- 
ty more  than  ten  days  before  the  first  day  of  the 
term  of  the  circuit  court  to  which  the  appeal  was 
returnable,  complied  with  the  requirements  of 
Rev.  St.  1909,  g  7582,  prescribing  when  notice  ol 
appeal  from  a*  justice's  judgment  shall  be  given. 

[Ed.  Note — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  H  582-684.] 

2.  Justices  of  the  Peace  <8=  146(1)— Attach- 
ment—Ancixlaby  Character  or  Judgment 
Against  Garnishee. 

Judgment,  against  the  garnishee  in  an  at- 
tachment suit,  is  merely  ancillary,  incident  to 
and  dependent  upon  a  judgment  in  favor  of 
plaintiff  against  defendants,  so  that,  in  an  at- 
tachment suit  in  justice's'  court,  defendants  were 
not  required  to  specifically  appeal  from  the 
judgment  against  the  garnishee. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  gg  490,  491.] 

8.  Justices  of  the  Peace  «=»160(3)— Appeal 
fbom  Judgment  in  Attachment  Suit  — 
Sufficiency  of  Notice— Statutes. 
In  view  of  Rev.  St.  1909,  g  7654,  providing 
that  the  provisions  of  law  governing  attach- 
ments in  courts  of  record  shall  apply  to  attach- 
ments before  justices  of  the  peace,  so  far  as 
they  are  not  inconsistent  with  the  provisions 
specially  applicable  to  the  latter,  and  section 
2335,  providing  that,  on  the  trial  of  the  case 
oh  the  merits,  either  party  may  appeal,  the 
plaintiff  from  the  finding  on  the  plea  in  abate- 
ment, or  on  the  merits,  as  he  may  elect,  or  both, 
"the  defendant,  if  at  all,  on  the  whole  case,"  in 
an  attachment  suit  in  justice's  court,  wherein 
there  were  three,  judgments  rendered  by  the 
justice,  one  sustaining  the  attachment,  one  on 
the  merits,  and  one  against  the  garnishee,  notice 
of  appeal  to  the  circuit  court,  stating  that  the 
appeal  was  merely  "from  the  judgment  of  the 
justice,"  without  specifying  which  one,  or  with- 
out specifying  more  than  one  judgment,  was 
sufficient,  and  a  compliance  with  section  7582, 
prescribing  when  notice  of  appeal  shall  be  giv- 
en, what  It  shall  contain,  and  how  it  shall  be 
served. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  gg  586-588.] 

Appeal  from  Circuit  Court,  Jackson  County; 
Harris  Robinson,  Judge. 

"Not  to  be  officially  published." 

Action  by  Sol  Shwayder,  assignee  of  the 
Shwayder  Trunk  Manufacturing  Company, 
against  Joseph  Altenberg  and  M.  J.  Kane, 
assignees  of  Joseph  Altenberg.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Judg- 
ment reversed,  and  cause  remanded,  with  di- 
rections to  proceed  with  bearing. 

W.  H.  H.  Piatt,  Thomas  R.  Marks,  and 
Brown  Harris,  all  of  Kansas  City,  for  appel- 
lants. Phlneas  Rosenberg,  of  Kansas  City, 
for  respondent 


TRIMBLE,  J.  [1]  This  action  was  com- 
menced before  a  justice  of  the  peace.  It  was 
an  attachment  suit  in  which  the  plaintiff 
was  successful  both  on  the  plea  in  abatement 
and  in  the  case  on  Its  merits.  As  an  auxiliary 


Incident  to  the  suit,  one  S.  R.  Alisky  was 
served  with  a  notice  of  garnishment  at  the 
same  time  the  writ  of  attachment  was  served. 
Upon  the  rendition  of  judgment  against  de- 
fendants in  the  attachment  suit  the  Justice 
also  rendered  judgment  against  the  garnishee 
for  the  amount  of  the  debt  due  by  him  to  the 
defendants  as  admitted  in  bis  answer.  With- 
in the  proper  time,  the  defendants  appealed 
the  attachment  suit  to  the  circuit  court, 
and,  more  than  ten  days  before  the  first  day 
of  the  term  of  the  circuit  court  to  which  such 
appeal  was  returnable,  they  served  written 
notice  of  appeal  on  plaintiff.  Said  notice,  as 
to  time  and  method  of  service,  complied  with 
the  requirements  of  section  7582,  R.  S.  Mo. 
1909.  In  the  circuit  court  plaintiff  filed  a 
motion  to  affirm  the  judgment  of  the  justice 
on  the  ground  that  the  defendants  failed  to 
give  notice  of  appeal  as  required  by  said  sec- 
tion 7582.  This  motion  was  sustained,  and 
the  court  rendered  judgment  for  plaintiff  on 
the  merits  and  for  the  costs  In  the  attachment 
as  well  as  on  the  merits.  Nothing  was  said 
about  any  judgment  on  the  plea  in  abatement, 
nor  whether  the  attachment  was  sustained  or 
not.  Defendants  thereupon  appealed  to  this 
court 

As  stated,  there  is  no  contention  over  the 
time  or  method  of  service  of  the  notice,  but 
the  only  question  Is  whether  the  notice  that 
was  served  was  sufficient  to  constitute  no- 
tice of  appeal  within  the  meaning  of  section 
7582  as  construed  by  the  appellate  courts. 
Said  notice  was  as  follows: 

"In  the  Justice  Court  of  Denny  Sim  rail.  Justice 
of  the  Peace,  within  and  for  Kaw  Town- 
ship, Jackson  County,  Missouri. 
"Sol.  Shwayder,  Assignee  of  Shwayder  Trunk 
Manufacturing  Company,  Plaintiff,  v.  Joseph 
Altenberg  and  M.  J.  Kane,  Assignee  of  Joseph 
Altenberg,  Defendants.    No.  95157. 

"Notice  of  Appeal. 
'To  Sol  Shwayder,  or  His  Attorney  of  Rec- 
ord, Phineas  Rosenburg:  You  are  hereby  notified 
that  we,  each  of  us  defendants,  have  taken  an 
appeal  from  the  judgment  of  the  justice  in  the 
above-entitled  cause  to  the  circuit  court  of 
Jackson  county,  state  of  Missouri,  at  Kansas 
City. 

"Dated  October  4, 1915. 

"Joseph  Altenberg,  by  Piatt  &  Marks, 

"His  Attorney. 
"M.  J.  Kane,  by  Piatt  A  Marks, 

"His  Attorney. 
"Service  of  the  above  notice  acknowledged  this 
7th  day  of  October,  1915. 

"Phineas  Rosenburg, 
"Attorney  for  Plaintiff." 

Plaintiff's  view  is  that,  In  an  attachment 
suit  with  a  writ  of  garnishment,  there  are 
three  judgments,  one  on  the  plea  In  abate- 
ment one  on  the  merits,  and  one  on  the  gar- 
nishment and  that  since  the  above  notice 
says  the  appeal  is  merely  "from  the  judg- 
ment of  the  justice,"  without  specifying 
which  one,  or  at  least  without  specifying 
more  than  one  judgment  said  notice  Is  not 
sufficient  to  constitute  any  notice  at  all. 
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[2]  With  regard  to  the  Judgment  against 
the  garnishee,  It  may  be  observed  that  It  la 
merely  an  ancillary  Incident  to  and  dependent 
upon  a  judgment  In  favor  of  plaintiff  against 
the  defendants.  If  the  latter  falls,  then  the 
garnishee  judgment  amounts  to  nothing.  So 
that  defendants  were  not  required  to  spe- 
cifically appeal  from  the  garnishee  judgment 
A  proper  appeal  by  the  defendants  In  the 
case  against  them  Is  an  appeal  from  every 
possible  effect  the  judgment  against  the 
garnishee  might  nave  upon  them,  and,  If  such 
appeal  does  not  carry  the  case  against  the 
garnishee  aloDg  with  it  as  a  mere  incident 
to  and  dependent  upon  a  judgment  in  the 
main  case,  then  the  presence  of  the  garnishee 
judgment  on  the  justice's  record  Is  of  no 
force,  provided  the  judgment  against  defend- 
ants is  defeated.  Defendants  did  not  control 
the  garnishee,  nor  did  defendants'  attorneys 
represent  the  garnishee.  He,  it  seems,  was 
represented  by  plaintiff's  attorney.  Doubt- 
less, therefore;  the  defendants  had  no  means 
of  defeating  the  Judgment  against  the  gar- 
nishee except  by  defeating  the  judgment 
against  themselves  upon  which  the  garnishee 
judgment  depended  for  its  life  and  validity. 
The  notice,  therefore,  Is  not  defective  in  fall- 
ing to  mention  the  garnishee  or  the  judg- 
ment against  him. 

[S]  Was  it  defective  because  it  did  not 
specify  anything  more  than  one  judgment 
The  evidence  shows,  and  it  is  unquestioned, 
that  there  was  bat  one  case  between  the  par- 
ties in  said  justice  court  and  that  there  was 
no  other  case  to  which  said  notice  could  ap- 
ply. And  the  record  shows  that  the  three 
judgments  rendered  by  the  justice,  namely, 
the  one  sustaining  the  attachment  the  one  on 
the  merits,  and  the  one  against  the  garnishee, 
are  all  contained  In  one  entry  upon  the  jus- 
tice's record  and  made  on  the  same  day  and 
under  one  and  the  same  caption.  This  last- 
mentioned  fact  is  of  little  or  no  consequence, 
but  It  is  mentioned  along  with  the  others 
showing  that  there  is  no  room  for  confusion 
as  to  what  judgment  was  referred  to  in  the 
notice.  The  record  shows  further  that  the 
case  is  styled  in  the  notice  precisely  as  it  ap- 
pears upon  the  justice's  record. 

Now,  section  7664,  K,  S.  Mo.  1909,  provides 
that  the  provisions  of  law  governing  attach- 
ments in  courts  of  record  shall  apply  to  at- 
tachments before  justices  of  the  peace  so  far 
as  they  are  not  inconsistent  with  the  pro- 
visions specially  applicable  to  the  latter. 
And  section  2335  provides  that: 

"Upon  the  trial  of  the  case  upon  the  merits, 
either  party  may  appeal — the  plaintiff  from  the 
finding  on  the  plea  In  abatement,  or  on  the  mer- 
its, as  he  may  elect  or  both ;  the  defendant,  if 
at  all,  on  the  whole  case." 

And  this  section  applies  to  appeals  from 
justice  courts  In  attachment  suits.  Stephen- 
son v.  Jones,  84  Mo.  App.  249,  254;  Newman 
v.  York,  74  Mo.  App.  292. 

Therefore,  when  plaintiff  received  written 


notice  that  an  appeal  had  been  taken  by  the 
defendants  in  the  case  therein  specified,  which 
notice  properly  and  correctly  recited  and  re- 
ferred to  the  case  In  which  the  appeal  was 
taken,  and  was  the  only  case  between  the 
parties  of  any  nature  whatever,  this  was  a 
notification  that  the  appeal  had  been  taken 
from  the  whole  case,  since,  under  the  law, 
that  is  the  only  appeal  permitted  to  a  defend- 
ant In  an  attachment  suit  The  purpose  of 
the  statute  Is  to  apprise  the  successful  party 
that  an  appeal  has  been  taken,  and,  since 
the  statute  prescribes  no  particular  form  of 
notice,  It  would  'seem  that  a  notice  should  be 
held  "good  if  it  sufficiently  describes  the 
judgment  appealed  from  to  reasonably  identi- 
fy It  and  informs  the  successful  party  that 
his  adversary  has  appealed."  Monroe  v. 
Herrlngton,  99  Mo.  App.  288,  loc.  dt  298,  73 
S.  W.  221,  222. 

"The  object  of  die  notice  is  to  notify,  and,  if 
under  a  fair  and  reasonable  interpretation  it 
does  this,  it  should  not  be  held  insufficient  be- 
cause of  other  possible  but  unnatural  meanings 
which  might  be  twisted  out  of  it  by  an  ingenious 
mind."  Igo  v.  Bradford,  110  Mo.  App.  670. 
loc  dt.  674,  85  S.  W.  618,  619. 

In  discussing  the  case  In  his  brief,  plaintiff 
speaks  of  the  effect  of  section  2335  and  treats 
the  appeal  herein  as  being,  under  that  sec- 
tion, an  appeal  from  the  whole  case,  bat  says 
the  judgment  against  the  garnishee  was  for- 
gotten. But  as  said  before,  if,  under  section 
2335,  the  appeal  did  not  have  the  effect  of 
carrying  up  the  garnishee  Judgment  along 
with  the  rest  of  the  case,  the  defendants 
still  had  the  right  to  render  the  latter  judg- 
ment lifeless  and  mere  waste  paper  by  de- 
feating the  Judgment  upon  the  continued  ex- 
istence of  which  the  garnishee  Judgment  de- 
pended. 

We  think  the  notice  was  sufficient  under 
the  law,  and  the  Judgment  is  therefore  revers- 
ed, and  the  cause  is  remanded,  with  direc- 
tions to  proceed  with  the  hearing  thereof. 
All  concur. 


WHITE  v.  METROPOLITAN  ST.  RY.  00. 
(No.  12268.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Jan.  29,  1917.) 

1.  Municipal  Corporations  «J=»706(2)— In- 
jury in  Street — Allegations  of  PETtnow. 

Where  plaintiff  alleged  in  petition  that  she 
sustained  injury  by  falling  on  Ice  as  she  "step- 
ped" aside  to  avoid  being  struck  by  defendant's 
truck,  and  testified  that  she  "leaped"  aside, 
meaning  "a  step  or  two,"  her  testimony  sustain- 
ed the  allegations. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1518.] 

2.  Municipal  Corporations  4t=»705(2)— Usk 
or  Highway  by  Pedestrian. 

Conceding  that  a  pedestrian  has  the  right  to 
travel  down  the  middle  of  the  street  he  must 
generally  give  way  for  approaching  vehicles. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1515.] 
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8.  Municipal  Cobpobations  <t=»706(6)— In- 
jubt  in  Street— Peremptory  Instbuotion. 
Where  plaintiff,  walking  in  street  because 
of  icy  condition  of  sidewalk,  merely  stepped 
aside  to  avoid  defendant's  truck,  and  in  so  doing 
fell  on  the  ice  and  was  injured,  a  peremptory  in- 
struction against  her  in  an  action  for  damages 
against  driver's  employer  held  proper. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1518.] 

4.  Municipal  Corporations  <8=>705(2)  —  In- 
jury in  Street— Negligence. 
The  driver  of  defendant's  truck,  sounding 
warning  when  approaching  pedestrian  walking 
in  the  street,  held  not  to  have  had  reason  to 
suppose  that  plaintiff  in  stepping  to  one  aide 
to  avoid  the  truck  would  fall  on  the  ice. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1515.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; T.  J.  Seehorn,  Judge. 

Action  by  Mary  E.  White  against  the  Met- 
ropolitan Street  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Deatherage  &  Creason,  of  Kansas  City, 
for  appellant  Clyde  Taylor,  Charles  A. 
Stratton,  and  Mont  T.  Prewitt,  all  of  Kan- 
sas City,  for  respondent 

ELLISON,  J.  Plaintiff's  action  Is  for  per- 
sonal Injury  alleged  to  have  been  caused  by 
the  negligence  of  defendant's  servants.  At 
the  close  of  the  evidence  In  her  behalf  the 
trial  court,  at  defendant's  request  gave  a  per- 
emptory Instruction  against  her,  and  she  In 
due  time  appealed. 

At  the  time  of  the  accident  plaintiff  was 
61  years  old,  and  was  living  with  her  hus- 
band In  a  thickly  populated  part  of  Kansas 
City.  It  was  In  the  midst  of  the  winter 
season,  and  the  streets  and  sidewalks  had 
for  several  days  been  covered  with  a  slick 
coating  of  sleet,  making  the  walking  diffi- 
cult Shortly  after  noon  plaintiff,  in  com- 
pany with  her  husband,  having  business  In 
another  part  of  the  city,  came  out  of  their 
house,  walked  to  the  middle  of  the  street 
where  it  had  been  roughened  by  the  travel  of 
horses  and  vehicles,  and,  after  looking  both 
ways  and  not  seeing  any  vehicles,  proceeded 
to  walk  down  the  middle  of  the  street.  Pres- 
ently, when  they  had  gone  about  50  feet,  one 
of  defendant's  repair  wagons  or  trucks  came 
up  behind'  them  at  a  speed,  as  she  expressed 
it  of  about  three  or  four  times  as  fast  as  a 
man  would  walk.  The  driver  sounded  his 
gong  or  bell,  her  husband  said,  "Look  out!" 
and  he  went  to  one  side  and  she  the  other 
while  the  wagon  passed  on.  Thus  getting 
upon  the  slick  Ice  or  sleet,  her  feet  went 
from  under  her,  and  she  fell  and  hurt  her- 
self. Her  husband  assisted  her  up  and  she 
returned  home,  where  her  husband  and  son, 
who  met  her  at  the  door,  helped  her  Into  the 
house. 

[1]  In  order  to  understand  fully  our  dis- 
position of  the  case,  we  call  attention  to  what 
is  alleged  in  the  petition  and  what  she  tes- 


tified that  she  did  when  defendant's  servant 
sounded  the  bell  on  the  wagon.  We  do  this 
o.n  account  of  the  difference  between  that 
and  the  argument  made  by  her  counsel.  The 
latter  say  that  the  bell  was  suddenly  sound- 
ed, and  that  she  "leaped"  to  one  side  onto  the 
Icy  part  of  the  street.  But  It  Is  alleged  in 
the  petition  that  In  order  to  "avoid  being 
struck  by  said  repair  vehicle  plaintiff 
stepped"  upon  the  icy  portion  of  the  street 
At  another  place  the  allegation  Is  that  it  was 
defendant's  duty  to  have  stopped  the  wagon 
"and  thereby  have  avoided  compelling  this 
plaintiff  to  go  upon  said  slick  and  icy  part 
of  said  street"  While  plaintiff  stated  on 
direct  examination  that  she  "leaped,"  she 
explained  on  cross-examination,  that  she 
meant  by  use  of  that  word,  "a  step  or  two; 
I  suppose  a  foot  or  two.  I  didn't  take  but 
one  or  two  steps."  The  allegation  in  the  pe- 
tition la  binding  upon  her,  and  her  expres- 
sion In  testimony,  when  explained,  sustains 
the  allegation. 

[2]  So,  therefore,  we  have  a  case  where  a 
party  walking  down  the  middle  of  the  street 
on  being  warned  by  an  approaching  vehicle, 
steps  to  one  side  to  let  It  pass  and  falls  on 
the  Ice.  This  getting  out  of  the  way  was  no 
more  than  her  duty,  for  It  Is  well  under- 
stood that  a  footman,  conceding  he  had  a 
right  to  travel  down  the  middle  of  a  street 
must  generally  give  the  way  for  vehicles  at 
such  places,  and  this  was  conceded  at  the 
argument 

[3]  She  alleged  and  testified  that  she  step- 
ped out  of  the  way  upon  the  slick  part  of 
the  street,  and  so  far  as  that  action  alone 
was  concerned,  she  did  so  safely,  for  she  was 
not  struck  by  the  wagon.  If  the  petition  had 
alleged,  and  she  had  testified,  that  the  sud- 
den approach  of  the  wagon  gave  her  no 
chance  to  choose  her  footing  and  step  to  one 
side,  but  compelled  her  to  have  no  thought 
or  care  for  her  footing  and  to  make  a  leap 
onto  the  ice,  as  counsel  In  argument  endeavor 
to  make  it  appear,  it  may  be  it  would  hare 
presented  a  cause  of  action.  But  no  such 
case  as  that  was  presented.  Nor  do  the  au- 
thorities (Phillips  v.  Railroad,  211  Mo.  442, 
111  S.  W.  109,  17  L.  R.  A.  (N.  S.)  1167,  124 
Am.  St  Rep.  786,  14  Ann.  Gas.  742,  Boggs  v. 
Railroad,  18  Mo.  App.  274,  Jewel  v.  Powder 
Co.,  143  Mo.  App.  200,  127  S.  W.  598,  and 
Gulick  v.  Clarke,  51  Mo.  App.  38)  cited  by 
plaintiff  have  any  application. 

We  may  well  suppose  that  the  driver  of 
defendant's  vehicle  thought  when  he  sounded 
the  bell  that  It  would  cause  plaintiff  to  do 
just  what  she  alleges  and  testifies  she  did 
do,  viz.,  get  out  of  the  way  by  stepping  to 
one  side,  but  there  Is  nothing  In  that  In  the 
least  way  wrong,  unless  we  are  to  say  that 
on  days  when  there  Is  sleet  on  the  streets 
vehicle  travel  must  suspend,  or  else  stop  as 
each  pedestrian  is  overtaken  and  take  him 
aboard. 
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[4]  Neither  do  we  think  that  the  driver 
should  reasonably  have  supposed  that  the 
act  of  plaintiff  in  stepping  to  one  side  would 
cause  her  to  fall  and  hurt  herself. 

The  Judgment  should  be  affirmed.  All  con 
cur. 


DICE  v.  BRAT  (Dice,  Interpleader). 
(No.  12228.) 
(Kansas  City  Court  of  Appeals.  Missouri. 
Jan.  20,  1917.) 

1.  Appeal  and  Errok  <g=>840(4) — Questions 
Presented— Pleadings— Intebpleadee. 

Where  the  original  petition  of  the  payee  of 
a  note  which  had  been  placed  in  escrow  had 
been  dismissed  as  against  the  maker  of  the  note 
on  his  demurrer,  but  the  escrow  holder  had  filed 
an  answer  in  the  nature  of  a  bill  of  interplead- 
er on  which  the  court  had  ordered  the  parties  to 
interplead,  and,  after  the  maker  had  been 
brought  in,  had  awarded  possession  of  the  note 
to  the  payee,  the  maker  on  appeal  cannot  at- 
tack the  original  petition,  which  no  longer  ex- 
isted as  to  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3306-3314.] 

2.  Appeal  and  Erbob  «3=»1&4(1)— Presenting 
Questions  Below  —  Pleadings  —  Inteb 

PLEAD  BB. 

Where  the  court,  on  an  answer  by  one  de- 
fendant in  the  nature  of  a  bill  of  interpleader, 
ordered  the  parties  to  interplead,  and  they  did 
so  without  objecting  to  the  sufficiency  of  the  an- 
swer, its  sufficiency  cannot  be  questioned  on 
appeal,  unless  it  wholly  fails  to  state  any  case 
for  interpleader. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  1246;  Pleading,  Cent.  Dig. 
!  1325.] 

Error  to  Circuit  Court,  Daviess  County; 
Arch  B.  Davis,  Judge. 

"Not  to  be  officially  published." 

Suit  by  Sartotias  J.  Dice  against  Rolla 
Bray  and  William  Jacob  Dice,  In  which  the 
defendant  Bray  filed  an  answer  In  the  nature 
of  a  bill  of  Interpleader.  From  a  Judgment 
for  plaintiff  on  the  Interpleader,  the  defend- 
ant Dice  brings  error.  Affirmed. 

Hewitt  &  Hewitt,  of  Maysville,  for  plain- 
tiff In  error.  Randolph  A  Randolph,  of  St 
Joseph,  for  defendant  In  error. 

TRIMBLE,  J.  Sartorlas  J.  Dice  brought 
suit  against  Rolla  Bray  and  William  J.  Dice, 
alleging  that  the  latter  executed  a  note  for 
$1,000  payable  to  Sartorlas  J.  Dice,  and  that 
the  same  was  placed  In  escrow  with  said 
Bray  to  be  delivered  to  Sartorlas  J.  Dice 
whenever  the  latter  procured  from  one  Har- 
ris a  disclaimer  of  any  Interest  in  a  certain 
tract  of  land  In  Oklahoma  which  had  been 
deeded  by  one  John  Dice  to  said  William  J. 
Dice;  that  said  disclaimer  was  procured 
from  said  Harris,  but  said  William  J.  Dice 
refused  to  comply  with  his  contract,  and  noti- 
fied Bray  not  to  deliver  said  note  to  said 
Sartorlas  J.  Dice;  that  the  latter  is  entitled 
to  the  possession  of  said  note,  and  has  de- 
manded possession  thereof,  but  the  same  is 
wrongfully  withheld  by  Bray  because  of  the 


wrongful  claims  of  said  William  J.  Dice; 
that  said  note  Is  past  due,  and  Sartorlas  J. 
Dice  is  entitled  to  collect  said  note.  The  pe- 
tition closed  with  a  prayer  that  Bray  be  re- 
quired to  deposit  said  note  with  the  clerk 
subject  to  the  orders  of  the  court,  that  Wil- 
liam J.  Dice  be  required  to  interplead  and 
present  to  the  court  whatever  claims  he  has 
to  the  right  of  possession  of  said  note  or  de- 
fenses he  has  to  the  payment  thereof,  and 
that  Judgment  be  rendered  for  the  possession 
of  said  note  with  a  full  determination  of  all 
the  controversies  between  the  respective  par- 
ties to  the  suit 

After  service  of  summons  was  had  upon 
both  defendants  In  said  suit,  Bray  filed  his 
separate  answer,  duly  sworn  to,  In  which  he 
alleged  that  when  said  petition  was  filed  he 
had  possession  of  said  note;  that  when  said 
note  was  delivered  to  him  It  was  agreed  be- 
tween the  parties  that  whenever  the  Harris 
disclaimer  of  the  Oklahoma  land  should  be 
obtained,  the  note  should  be  delivered  to  Sar- 
torlas J.  Dice;  that  said  disclaimer  was  ob- 
tained and  shown  to  William  J.  Dice,  but  the 
latter  notified  Bray  not  to  deliver  said  note 
as  he,  William  J.  Dice,  did  not  owe  said  note 
and  would  hold  Bray  responsible  if  he  did 
deliver  it ;  that  Sartorlas  J.  Dice  has  de- 
manded said  note  and  claims  to  be  the  owner 
thereof,  and  that  same  Is  due  and  owing  from 
said  William  J.  Dice;  that  he,  said  Bray,  Is 
uncertain  of  his  rights  and  duties  in  the  prem- 
ises, does  not  know  to  which  of  said  parties 
said  note  should  be  delivered,  and  does 'not 
desire  to  Incur  any  personal  obligation  in  the 
matter;  that  he  has  delivered  the  note  to  the 
clerk  of  the  court,  and,  owing;  to  the  nature 
of  the  controversy  and  the  fact  that  he.  Bray, 
is  disinterested  In  the  matter,  he  does  not 
want  any  costs  taxed  against  him  In  the  mat- 
ter. He,  therefore,  prayed  the  court  to  dis- 
charge him  from  further  liability  and  to  take 
charge  of  said  note,  subject  to  the  rights  of 
the  maker  and  payee  thereof,  and  to  compel 
the  said  parties  to  present  their  respective 
claims  to  the  court  so  that  the  same  could  be 
adjudicated  and  he,  Bray,  be  entirely  reliev- 
ed of  any  obligation  whatever  in  the  matter. 

After  the  above  answer  in  the  nature  of  a 
bill  of  Interpleader  was  filed,  William  J. 
Dice,  Bray's  codefendant  in  that  suit,  pre- 
sented a  demurrer  to  Sartorlas  J.  Dice's  peti- 
tion, which  the  court  sustained,  and.  said 
Sartorlas  J.  Dice  declining  to  plead  further, 
the  court  dismissed  his  said  petition  as  to 
said  William  J.  Dice.  The' court  then,  after 
considering  the  answer  of  Bray,  found  that  It 
presented  a  proper  state  of  facts  for  relief  as 
a  bill  In  the  nature  of  a  bill  of  Interpleader, 
and  ordered  the  parties  claiming  said  note  to 
interplead  for  the  same.  Sartorlas  J.  Dice 
entered  his  voluntary  appearance  to  said 
pleading  In  the  nature  of  a  bill  of  Interplead- 
er, and  the  court  ordered  summons  Issued  to 
William  J.  Dice,  In  said  interpleader,  return- 
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able  to  the  next  term.  After  making  orders 
granting  to  both  claimants  of  said  note  per- 
mission to  plead  to  the  interpleader  of  Bray 
at  the  next  (May)  term,  the  matter  was  con- 
tinued thereto. 

Summons  was  duly  issued  and  served  upon 
William  J.  Dice,  who  appeared  at  the  next 
term  and  filed  an  answer  to  Bray's  inter- 
pleader, which  on  motion  was  stricken  out. 
Thereupon  William  J.  Dice  asked  for  and  ob- 
tained leave  to  file  an  interplea  for  the  note, 
and  he  was  allowed  until  the  16th  of  August 
following  to  file  same.  Within  the  time  al- 
lowed, he  filed  his  interplea,  setting  up  that 
in  February,  1910,  one  John  Dice  conveyed 
an  80-acre  tract  to  him;  that  Sartorias  J. 
Dice  and  said  Harris,  with  Intent  to  cheat 
and  defraud  him,  fraudulently  claimed  to  be 
the  owners  of,  or  to  have  an  interest  In,  said 
80,  and  stated  to  him  that  unless  he  would 
give  them  $1,000,  they  would  bring  suit  to  an- 
nul his  deed  from  John  Dice,  but  that  if  he 
would  make  his  note  for  $1,000  and  place  it 
In  escrow  with  Bray,  Sartorias  J.  Dice  would 
procure  a  disclaimer  from  Harris  In  ex- 
change for  said  note,  which  should  then  be 
turned  over  to  him,  said  Sartorias  J.  Dice; 
that  said  claim  of  title  by  said  Harris  was 
false  and  fraudulent,  and  known  to  he  so  by 
Sartorias  J.  Dice  when  the  arrangement  as 
to  the  note  was  made,  and  the  agreement  and 
statement  were  made  to  cheat  and  defraud 
said  William  J.  Dice,  but  that,  relying  upon 
said  statements,  ■  claims,  and  promises,  he, 
said  William  J.  Dice,  made  said  note  and 
placed  the  same  in  the  hands  of  said  Bray, 
and  said  William  J.  Dice,  afterward  realiz- 
ing the  facts,  and  that  said  disclaimer  of 
Harris  was  of  no  value,  notified  Bray  not  to 
deliver  the  note  to  Sartorias  J.  Dice,  but  to 
return  same  to  him;  and  that  Sartorias  J. 
Dice  and  Harris  had  conspired  together  to 
cheat  and  defraud  him,  the  maker  of  said 
note  in  that  way. 

Sartorias  J.  Dice  thereupon  filed  an  answer 
to  William  J.  Dice's  interplea,  in  which  he 
set  np  that  John  Dice  was  his  father  and 
the  uncle  of  William  J.  Dice;  that  John  Dice 
had  executed  a  deed  to  80  acres  of  Oklahoma 
land  to  said  William  J.  Dice  at  a  time  when 
he  was  of  unsound  mind  and  incapable  of  dis- 
posing of  his  property;  that  Sartorias  J. 
Dice  obtained  the  Interests  of  all  the  other 
heirs  in  John  Dice's  land,  and  was  about  to 
bring  suit  to  annul  the  deed  from  John  Dice 
to  William  J.  Dice,  when  the  latter,  learning 
of  such  intention  and  purpose,  agreed  that 
if  he  would  not  bring  suit,  he,  William  J. 
Dice  would  pay  him,  Sartorias  J.  Dice,  $1,- 
000;  that  as  William  J.  Dice  Insisted  that 
Harris  appeared  to  have  some  Interest  In  the 
land,  and  he  wanted  to  obtain  Harris'  dis- 
claimer also,  and  as  William  J.  Dice  was  to 
have  time  to  pay  the  $1,000,  It  was  therefore 
agreed  that  he  execute  his  note  for  that 
amount  to  be  placed  in  Bray's  hands,  and 
when  a  disclaimer  had  been  obtained  from 
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Harris,  the  note  should  be  delivered  to  Sar- 
torias J.  Dice  to  be  paid  at  its  maturity; 
that  the  land  was  worth  $8,000;  and  that 
William  J.  Dice  paid  nothing  whatever 
therefor  to  John  Dice,  who  died  long  prior  to 
the  execution  of  said  note.  The  said  answer 
of  Sartorias  J.  Dice  then  set  up  that  the  ar- 
rangement whereby  the  note  was  executed 
and  put  up  with  Bray  was  a  compromise, 
made  in  good  faith,  of  the  claims  of  the  heirs 
of  John  Dice  in  and  to  said  land,  and  that 
the  consideration-  of  said  note  was  the  good 
and  valuable  consideration  of  said  compro- 
mise of  the  question  whether  John  Dice  was 
capable  of  making  the  deed  to  said  William 
J.  Dice,  and  that  there  was  no  conspiracy 
or  fraud  in  the  matter.  Sartorias  J.  Dice 
then  filed  his  interplea,  in  which  he  prayed 
for  possession  of  the  note  and  for  a  Judgment 
settling  the  entire  controversy  between  them. 

A  trial  was  had  upon  the  issues  presented 
by  the  pleadings  in  the  interplea,  and  the 
court  rendered  Judgment,  finding  that  Sar- 
torias J.  Dice  was  entitled  to  the  possession 
of  the  note ;  that  the  Interplea  of  William  J. 
Dice  was  dismissed  without  prejudice,  how- 
ever, to  the  right  of  said  William  J.  Dice  to 
make  any  defense  he  may  have,  if  any,  to  any 
action  which  may  be  brought  on  said  note. 
Costs  occasioned  by  the  filing  of  the  bill  of 
Interpleader  by  Bray  were  taxed  against  Wil- 
liam J.  Dice.  The  latter  has  appealed. 

[1]  It  will  be  observed  that  the  foundation 
of  the  interpleader  proceeding  is  not  the  peti- 
tion originally  filed  by  defendant  in  error, 
Sartorias  J.  Dice,  but  the  answer  in  the  na- 
ture of  a  bill  of  interpleader  filed  by  Bray. 
The  demurrer  of  William  J.  Dice  to  the  peti- 
tion filed  originally  by  Sartorias  J.  Dice  was 
sustained,  and  the  petition  was  dismissed  as 
to  him.  Hence  that  petition  no  longer  exist- 
ed as*  to  him.  So  that  his  contention,  now 
that  said  original  petition  states  no  equity,  is 
of  no  force  in  his  appeal  from  the  interplead- 
er proceeding  which  rests  on  the  pleading  in 
the  nature  of  a  bill  of  interpleader  filed  by 
Bray.  We  think  it  stated  every  essential 
necessary  to  constitute  it  such.  Arn  v.  Arn, 
81  Mo.  App.  138,  188-140. 

W  The  court,  acting  upon  the  pleading 
filed  by  Bray,  ordered  the  parties  to  inter- 
plead, and  both  parties  came  in  and  did  so 
voluntarily  without  any  objection  being  made 
to  the  right  of  Bray  to  have  an  Interpleader 
or  to  the  sufficiency  of  his  bill  asking  there- 
for. The  court  heard  and  passed  upon  the 
contending  claims  of  the  two  parties  to  the 
note,  and,  since  the  case  is  here  upon  the 
record  proper  only,  with  no  bill  of  exceptions, 
the  conclusion  reached  is  presumed  to  be 
correct  McFarland  v.  Creath,  35  Mo.  App, 
112,  121,  cited  and  relied  upon  by  plaintiff  In 
error,  is  not  an  authority  against  the  view 
herein  taken  that  Bray's  pleading  in  the 
nature  of  a  bill  of  Interpleader  cannot  be 
regarded  as  stating  no  cause  of  action  in 
equity  whatever.  The  reason  the  answer  in 
the  Creath  Case  could  not  be  regarded  as  any 
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basis  for  an  Interpleader  was  because  there 
was  no  order  of  court  In  that  cause  requiring 
the  parties  to  Interplead.  But  there  was 
such  an  order  in  the  case  at  bar,  and  the  par- 
ties, including  plaintiff  in  error,  submitted 
themselves  voluntarily  thereto,  and  litigated 
the  matters  between  them  without  raising 
any  question  as  to  the  sufficiency  of  the  bill 
for  the  Interpleader.  It  would  seem  that, 
unless  it  wholly  failed  to  state  any  case 
for  interpleader  whatever,  it  is  too  late  to 
question  Its  sufficiency  now. 
The  judgment  is  affirmed. 

ELLISON,  P.  J„  concurs.  BLAND,  J., 
not  sitting. 


McARTHUR  v.  FRUIT  SUPPLY  OO. 
(No.  14664.) 
(St  Louis  Court  of  Appeals.    Missouri.  Feb. 
6,  1917.   Rehearing  Denied  Feb.  20,  1917.) 

1.  Principal,  and  Agent  <§=>  126(2)  —  Cow- 
tracts— Signature  bt  Agent. 

A  written  contract  of  sale,  reciting  that  it 
was  entered  into  between  plaintiff  and  defend- 
ant and  O.,  defendant's  agent,  is  admissible  in 
evidence  against  defendant,  though  signed  by 
G.,  agent  of  defendant,  for  the  contract  disclos- 
ed it  was  that  of  defendant,  and  the  expression, 
"agent  of  defendant,"  could  not  be  treated  as 
merely  descriptive. 

[EM.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  g|  441,  447-448%,  460.] 

2.  Frauds,  Statute  of  «=>116(1,  2)  —  Evi- 
dence. 

Where  a  contract  on  its  face  was  sufficient 
in  form  to  bind  defendant,  being  signed  by  de- 
fendant's agent  for  defendant,  evidence  as  to  the 
authority  of  the  agent  is  admissible  notwithstand- 
ing the  statute  of  frauds,  there  being  no  attempt 
to  piece  out  the  contract  by  extrinsic  evidence. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  §§  251,  262.] 

3.  Contracts  <8=346(16)— Joint  and  Several 
Contracts— Evidence. 

Where  a  written  contract  recited  that  plain- 
tiff sold  to  defendant  and  its  agent,  parties  of 
the  second  part,  and  that  the  parties  of  the  sec- 
ond part  agreed  to  buy  certain  peaches,  the  con- 
tract is,  under  Rev.  St.  1909,  {  2769,  joint  and 
several  as  to  defendant  and  its  agent,  and  so 
there  is  no  variance  between  such  contract  and 
a  petition,  alleging  that  plaintiff  sold  to  defend- 
ant and  defendant  purchased  from  him. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  1744,  1745.] 

Appeal  from  St.  Louis  Circuit  Court;  Leo 
S.  Rassieur,  Judge. 

"Not  to  be  officially  published." 

Action  by  J.  A.  McArthur  against  the  Fruit 
Supply  Company.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  Reversed  and  re- 
manded. 

Phil.  H.  Sheridan,  Henry  B.  Davis,  and 
Chas.  Erd,  all  of  St.  Louis,  for  appellant- 
Perry  Post  Taylor,  Emll  Mayer,  and  Ben  L. 
Shlfrin,  all  of  St.  Louis,  for  respondent. 

ALLEN,  J.  [1]  This  is  an  action  whereby 
plaintiff  seeks  to  recover  damages  for  the  al- 
leged breach  by  the  defendant  corporation 


>nd  Part.** 


of  a  written  contract  for  the  sale  of  certain 
peaches  by  plaintiff  to  defendant.  The  con- 
tract recites  that  it  Is  entered  into  "by  and 
between  J.  A.  McArthur,  party  of  the  first 
part,  and  the  Fruit  Supply  Co.,  and  J.  C.  Gay, 
their  agent,  parties  of  the  second  part,"  and 
provides  that  "the  party  of  the  first  part" 
agrees  to  sell  a  certain  crop  of  peaches  to 
"the  parties  of  the  second  part,"  who  agree 
to  receive  and  pay  therefor  In  accordance 
with  the  contract  prices.  The  Instrument  Is 
signed  as  follows: 

"J.  A.  McArthur, 

"Party  of  the  First  Part 

"J.  C.  Gay,  Agt  Fruit  Supjuy  Co.^ 
"Agent,  Parties  of  the  ' 

When  the  cause  came  on  for  trial,  before 
the  court  and  a  jury,  plaintiff  offered  in  evi- 
dence the  contract,  and  offered  to  prove  by 
evidence  aliunde  that  the  Instrument  was  the 
contract  of  defendant  executed  by  its  duly 
authorized  agent  Thereupon  defendant's 
counsel  objected  to  the  introduction  of  the 
contract  in  evidence,  and  to  the  admission  of 
any  evidence  under  the  pleadings,  on  the  fol- 
lowing grounds:  (1)  That  the  contract  on  its 
face  shows  that  It  was  not  executed  by  the 
defendant  corporation ;  (2)  that  the  contract 
shows  on  its  face  that  It  Is  not  the  contract 
pleaded  in  the  petition;  (3)  that  the  evidence 
offered  to  prove  that  the  contract  Is  that  of 
the  defendant  Is  incompetent  as  tending  to 
vary  or  contradict  the  terms  of  the  instru- 
ment. The  court  sustained  this  objection,  as 
the  record  before  us  recites: 

"Because  the  contract  purported  to  be  made 
by  J.  A.  McArthur,  as  party  of  the  first  part, 
and  by  the  Fruit  Supply  Company  and  J.  C. 
Gay,  its  agent,  as  parties  of  the  second  part; 
while  it  purported  to  he  signed  by  J.  A  McAr- 
thur and  J.  C.  Gay,  with  the  description,  'Agent 
Fruit  Supply  Co.'  " 

Plaintiff,  excepting  to  the  aforesaid  action 
of  the  court,  thereupon  took  an  involuntary 
nonsuit,  with  leave  to  move  to  set  the  same 
aside;  and  upon  the  court's  refusal  to  set 
aside  the  nonsuit,  plaintiff  appealed  to  this 
court 

We  regard  It  as  altogether  clear,  that  the 
court  erred  In  excluding  the  contract  from 
evidence  under  the  circumstances.  The  name 
of  defendant  corporation  appears  in  the  body 
of  the  Instrument  as  being  a  party  thereto; 
and  in  signing  it  Gay  purports  to  act  as  the 
agent  of  the  defendant.  Manifestly  the  sig- 
nature, "J.  C.  Gay,  Agt.  Fruit  Supply  Co.," 
is  a  sufficient  signing  by  or  in  behalf  of  the 
defendant  corporation  to  hold  the  defendant 
on  the  contract  upon  proof  of  authority  on 
the  part  of  Gay  to  thus  bind  defendant  as  its 
agent  Where  an  agent  undertakes  to  ex- 
ecute a  simple  contract  for  his  principal,  the 
most  approved  manner  of  affixing  the  signa- 
ture is  for  the  agent  to  sign  the  name  of  the 
principal  by  himself  as  agent  But  it  is  by 
no  means  essential  that  the  Instrument  be 
thus  signed  in  order  to  bind  the  principal. 
A  signature  in  form  "A.,  agent  for  B.,"  has 
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often  been  held  binding  upon  the  principal, 
particularly  where  the  Intent  that  the  prin- 
cipal shall  be  bound  appears  from  the  in- 
strument itself.   See  81  Oyc.  1414, 1415. 

In  Hartzell  v.  Crumb,  90  Mo.  629,  S  S.  W. 
59,  our  Supreme  Court  held  that,  upon  proof 
of  the  agent's  authority,  a  principal  was 
bound  upon  a  contract  signed,  "A.  F.  Hedges 
&  Company,  Agents,"  where  the  principal's 
name  appeared  in  the  writing,  and  it  could 
be  gathered  from  the  instrument  as  a  whole 
that  the  intention  was  to  bind  him  as  princi- 
pal. And  see  Smith  v.  Alexander,  31  Ho. 
193;  Musser  v.  Johnson,  42  Mo.  77,  97  Am. 
Dec.  316;  Sparks  v.  Dispatch  Transfer  Co., 
104  Mo.  531,  15  S.  W.  417,  12  L.  R.  A.  714,  24 
Am.  St.  Rep.  351 ;  Cockrell  v.  Williams,  191 
Mo.  App.  loc  cit.  249,  250,  177  S.  W.  1091. 

Many  courts,  including  our  own,  have  held, 
broadly  speaking,  that  by  the  addition,  to  the 
name  of  the  signer,  of  words  indicating  that 
he  signed  in  an  official  or  a  representative 
capacity,  an  ambiguity  may  be  created  which 
it  Is  proper  to  explain  by  parol.  See  Cock- 
rell v.  Williams,  191  Mo.  App.  loc.  cit  249, 
250,  177  S.  W.  1091.  But  the  case  before  us 
does  not  call  for  a  discussion  of  this  doc- 
trine. Here  the  contract  upon  its  face  In. 
terms  purports  to  bind  the  defendant  com- 
pany, which  is  named  as  one  of  the  parties 
thereto;  and  it  Is  signed  by  Gay,  purporting 
to  act  for  the  defendant  Nothing  is  required 
to  show  that  it  Is  defendant's  contract  be- 
yond proof  of  the  agent's  authority.  Wheth- 
er Gay  may  be  held  individually  thereupon 
is  a  matter  with  which  we  have  here  no  con- 
cern. 

Indeed,  in  the  instant  case,  since  defend- 
ant's name  appears  on  the  face  of  the  Instru- 
ment—in fact  appears  both  in  the  body  there- 
of and  in  the  signature — under  our  law  de- 
fendant could  be  shown  to  be  liable  thereupon 
even  though  it  were  a  negotiable  Instrument 
See  Sparks  v.  Dispatch  Transfer  Co.,  supra; 
Myers  v.  Chesley,  190  Mo.  App.  371, 177  S.  W. 
826;  Rudolph  Wurliteer  Co.  v.  Rossmann, 
190  S.  W.  636,  decided  by  this  court  November 
6,  1916,  not  as  yet  officially  reported. 

[2]  Respondent  contends  that,  inasmuch  as 
the  contract  was  one  required  to  be  in  writ- 
ing by  the  statute  of  frauds;  the  extrinsic 
evidence  offered  was  Incompetent  as  being  an 
effort  to  piece  out  the  contract  or  memoran- 
dum by  parol.  See  Ringer  v.  Holtzclaw,  112 
Mo.  519,  20  S.  W.  800;  Reigart  v.  Coal  & 
Coke  Co.,  217  Mo.  142, 117  S.  W.  61.  But  this 
argument  is  clearly  without  merit,  for  the 
reason,  If  none  other,  that  no  evidence 
aliunde  is  here  necessary,  except  for  the 
purpose  of  establishing  the  authority  of  Gay 
to  execute  the  contract  for  defendant  as  its 
agent;  and  such  evidence  is,  of  course, 
competent 

[3]  It  is  further  insisted  by  respondent 
that  the  contract  offered  in  evidence  was 
properly  excluded  for  the  reason  that  it  was 


not  the  contract  declared  upon  in  the  peti- 
tion. This  argument  that  there  was  a  vari- 
ance between  the  contract  pleaded  and  that 
offered  in  evidence  is  based  upon  the  fact 
that  the  petition  alleges  that  by  the  terms 
of  the  contract  sued  upon  "plaintiff  sold  to 
defendant,  and  defendant  purchased  from 
him"  certain  peaches ;  whereas  the  contract 
offered  In  evidence  shows  that  plaintiff  con- 
tracted to  sell  the  peaches  to  defendant  and 
Gay,  who  agreed  to  receive  and  pay  for  them. 
But  it  must  be  apparent  that  this  contention 
is  without  substance,  for  under  our  statute 
(section  2769,  Rev.  Stat  1909)  the  contract, 
as  to  the  parties  of  the  second  part  named 
therein  is  joint  and  several ;  and  the  Instru- 
ment offered  in  evidence  tended  directly  to 
sustain  the  averments  of  the  petition  to  the 
effect  that  defendant  corporation  contracted 
to  receive  and  pay  for  the  peaches  referred  to 
In  the  writing.  In  this  connection  see  State 
v.  Flora,  109  Mo.  29?,  19  S.  W.  95. 

The  Judgment  is  accordingly  reversed,  and 
the  cause  remanded,  to  be  proceeded  with  in 
accordance  with  the  views  expressed  above. 

REYNOLDS,  P.  X,  and  BECKER,  J.,  con- 
cur. 


GORDON  v.  ELLIOTT.  (No.  12277.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Jan.  29,  1917.) 

Contracts  «J=»352(2)— Action— Question  tor 
Juby. 

Evidence,  in  an  action  on  a  contract  for  the 
expense  of  reshipping  machinery,  in  which  plain- 
tiffs right  of  recovery  depended  on  the  moving 
having  been  done  by  him,  held  sufficient  to  go 
to  the  Jury  on  the  issue  of  it  having  been  done 
by  his  mortgagee  after  taking  possession  under 
the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §  1828.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Thos.  J.  Seehorn,  Judge. 

"Not  to  be  officially  published." 

Action  by  W.  H.  Gordon  against  R.  S.  El- 
liott Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed  and  remanded. 

Stewart  Taylor,  of  Kansas  City,  for  appel- 
lant Fyke  &  Snider,  of  Kansas  City,  for  re- 
spondent 

BLAND,  J.  W.  H.  Gordon,  a  resident  of 
Humboldt  Kan.,  by  contract,  dated  January 
6,  1911,  undertook  to  drill  a  well  on  the  farm 
of  R.  S.  Elliott  in  Morton  county,  Kan.  A 
clause  In  the  contract  provided  that  if  Gor- 
don did  not  secure  other  similar  work  In  that 
section  and  was  compelled  to  move  the  drill- 
ing outfit  away,  Elliott  was  to  allow  him  the 
expense  of  moving  it  to  an  amount  not  exceed- 
ing that  of  moving  in,  provided  Gordon  moved 
far  enough  to  equal  that  expense.  This  same 
contract  was  before  the  Supreme  Court  of 
Kansas  in  the  case  of  Gordon  v.  Elliott,  90 
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Kan.  484,  135  Pac.  660.  In  that  case  It  was  [ 
held  that  Elliott  was  not  bound  to  move  the 
rig  but  only  to  reimburse  Gordon  in  case  the 
latter  moved  it.  The  case  before  us  turns  on 
.  the  question  as  to  whether  the  plaintiff  or 
one  Bierly,  representing  the  Humboldt  Na- 
tional Bank,  moved  the  outfit  back  from 
Morton  county  to  Humboldt 

The  undisputed  evidence  shows  that,  when 
Gordon  shipped  the  rig  to  Morton  county,  he 
owed  two  banks  In  Humboldt,  and  that  to 
satisfy  them  both  he  gave  them  a  joint  chat- 
tel mortgage  upon  part  of  the  outfit,  securing 
three  notes;  that  all  of  said  notes  became 
due;  and  that  none  had  been  paid  when  the 
outfit  was  moved  back  to  Humboldt.  The  de- 
fendant claims  that  Bierly,  as  agent  of  the 
Humboldt  National  Bank,  a  Joint  holder  of 
one  of  the  said  mortgages,  sent  a  man  to 
Morton  county,  took  possession  under  the 
chattel  mortgage,  and  had  the  outfit  shipped 
in  the  name  of  Bierly  to  Bierly  at  Humboldt, 
Bierly  (for  the  bank)  paying  all  expenses; 
that  the  rig  was  reshipped  to 'Humboldt  in 
order  to  sell  the  rig  for  as  much  as  it  would 
bring  in  Humboldt,  there  being  no  market  for 
oil-well  digging  machinery  in  Morton  county; 
that  a  sale  was  made  under  the  mortgage  by 
the  said  bank  in  Humboldt,  and,  after  de- 
ducting the  expenses  of  such  sale,  the  bal- 
ance of  the  proceeds  was  credited  on  the 
note.  On  the  other  hand,  plaintiff  claims 
that  Bierly,  as  an  officer  of  the  mortgagee 
bank,  shipped  said  machinery  from  Morton 
to  Humboldt  but  that  the  costs  thereof  were 
charged  to  plaintiff,  and  that  not  until  some 
time  after  the  property  had  been  returned  to 
Humboldt  was  it  sold.  Plaintiff  testified  that 
he  borrowed  the  money  from  the  bank 
through  Bierly  with  which  to  return  the  rig 
to  Humboldt,  and  that  plaintiff  moved  it 
back,  the  arrangements  for  such  moving  be- 
ing made  by  Bierly;  and  that  he  (plaintiff) 
owned  It  when  it  was  returned  to  Humboldt. 
Plaintiff  claims  that  Bierly  (for  the  bank) 
loaned  him  the  sum  of  $568  with  which  to 
move  the  rig  back  to  -Humboldt. 

Defendant  requested  the  court  to  give  the 
following  instruction: 

"The  court  instructs  you  that  unless  you  be- 
lieve from  the  evidence  that  the  plaintiff  was 
the  owner  of,  and  moved  the  drilling  outfit  back 
himself,  at  his  own  expense,  and  not  the  bank, 
as  chattel  mortgagee  after  taking  possession, 
your  verdict  will  be  for  the  defendant."  * 

The  court  refused  to  give  this  instruction. 
Appellant  claims  such  refusal  to  have  been 
error.  Respondent  claims  that  such  refusal 
was  proper  for  the  reason  that  there  was  no 
evidence  upon  which  to  base  such  instruc- 
tion. 

Mr.  Bierly,  on  cross-examination,  was  ask- 
ed by  the  court  the  following  questions: 

"Q.  The  note  was  past  due  before  this  drill 
was  shipped  back?  A.  I  am  sure  of  it  Q.  Had 
you  taken  possession  of  the  drill  under  your 
mortgage  before  it  was  shipped  back?  A.  I 
am  not  clear  on  the  technicality  of  these  things. 


Q.  What  I  mean  is,  had  you  taken  possession  of 
the  drill  under  your  mortgage?  A.  I  furnished 
the  money  for  a  man  to  go  out  there  and  load 
that  drill  on  a  car  and  ship  it  to  Humboldt  Q. 
What  did  you  do  that  for?  A.  In  order  to  sell 
the  rig  for  as  much  as  it  would  bring  in  Hum- 
boldt. Nobody  wanted  it  out  there.  Q.  What 
right  were  you  acting  under?  A.  Under  the 
provisions  of  that  mortgage.  Q.  You  were  act- 
ing under  your  mortgage  when  you  went  out  to 
get  it?  A.  Yes,  sir." 

The  issue  in  this  case  was  clear-cut,  the 
plaintiff  claiming  that  Bierly  reshipped  the 
rig  to  Humboldt  for  the  plaintiff  and  charged 
the  expense  thereof  to  plaintiff,  and  that 
plaintiff  agreed  to  pay  the  same,  and  that 
plaintiff  shipped  the  rig  back  and  not  the 
mortgagee  bank;  the  defendant  claiming  that 
the  plaintiff  did  not  reshlp  the  rig  to  Hum- 
boldt, but  that  the  same  was  shipped  back 
by  the  mortgagee  bank  which  had  taken  pos- 
session of  it  under  its  mortgage,  before  It 
was  so  shipped. 

The  testimony  of  the  witness  Bierly,  above 
quoted,  tends  to  show  that  the  contention  of 
the  defendant  was  right  While  there  was 
much  testimony  introduced  tending  to  show 
that  plaintiff  was  right  in  his  contention,  in 
view  of  all  the  testimony,  it  was  a  question 
for  the  Jury  to  determine  this  issue. 

The  instruction  requested  by  the  defendant 
should  hare  been  given. 

The  Judgment  is  reversed,  and  the  cause 
remanded.  All  concur. 


M.  A.  KELLY  BROOM  CO.  v.  MISSOURI 
FIDELITY  &  CASUALTY  CO. 
(No.  12256.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Jan.  29, 1917.) 

1.  Corporations  <S=»661(6)— Foreign  CORPO- 
rations— failure  to  obtain  certificate) 
to  do  Business— Maintenance  of  Action — 
Statute. 

Under  Rev.  St  1909,  g  3040,  subjecting  to 
fine  any  foreign  corporation  which  may  do 
business  in  the  state  without  complying  with 
section  8039,  with  reference  to  filing  its  state- 
ment with  the  secretary  of  state  and  obtaining 
his  license  or  certificate  authorizing  it  to  trans- 
act business,  and  providing,  in  addition,  that 
no  such  corporation  can  maintain  any  suit  or 
action,  legal  or  equitable,  in  any  of  the  courts 
of  the  state  upon  any  demand,  whether  arising 
out  of  contract  or  tort  a  Kansas  corporation 
which  failed  to  comply  with  section  3089  could 
not  maintain  an  action  against  a  surety  com- 
pany on  its  bond  executed  to  indemnify  the  for- 
eign corporation  against  any  loss  occasioned  by 
the  misbehavior  of  its  employe1,  though  before 
the  action  was  brought  the  foreign  corporation 
did  comply  with  section  3039,  unless  procuring 
the  bond  was  not  "doing  business"  in  the  sense 
of  the  statute. 

(Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  U  2539,  2542-2544,  2564.] 

2.  Corporations  <9=»642(1)— Foreign  Corpo- 
rations—' 'Doing  Business"— Statute. 

Where  a  broom  company  had  been  prosecut- 
ing in  Missouri  the  business  for  which  it  was  in- 
corporated in  Kansns  by  shipping  to  its  place 
of  business  in  Missouri  and  selling  therefrom 
the  brooms  it  manufactured,  and  it  became  nec- 
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essary  to  employ  an  agent,  and,  to  assure  his 
fidelity,  it  waa  prudent  and  in  keeping  with  rea- 
sonable business  methods  to  take  out  a  surety 
bond  on  such  agent,  obtaining  the  bond  from  the 
surety  company  was  part  of  the  business  the 
broom  company  was  doing,  in  obtaining  it  the 
company  was  prosecuting  or  doing  the  business 
for  which  it  was  incorporated,  and  was  "doing 
business"  within  the  state  within  Rev.  St.  1909, 
f  8040. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  if  2520,  2521. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Doing  Business.] 

8.  Corporations  «j=»657(3)— Foreign  Corpo- 
rations —  Doing  Business  —  Validity  or 
Bond— Statutes. 
Although  the  bond  executed  by  the  agent  and 
the  surety  company  was  sent  to  Kansas  to  the 
broom  company  for  acceptance,  it  did  not  be- 
come a  Kansas  contract,  valid  in  that  state,  and 
so  to  be  treated  as  valid  in  Missouri,  though 
the  broom  company  had  neglected  to  comply 
with  Rev.  St  1909,  5  3039,  relative  to  foreign 
corporations  doing  business  in  the  state,  and 
so  was  disabled  from  suing  in  Missouri  by  sec- 
tion 3040. 

[Ed.  Note.— For  other  oases,  see  Corporations, 
Cent  Dig.  £§  2539,  2540.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Frank.  O.  Johnson,  Judge. 

Action  by  the  M.  A.  Kelly  Broom  Company 
against  the  Missouri  Fidelity  &  Casualty 
Company.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Judgment  reversed. 

John  J.  Oosgrove,  of  Kansas  City,  and  J. 
P.  McCammon,  of  St.  Louis,  for  appellant 
J.  C.  Petherbridge,  of  Kansas  City,  for  re- 
spondent. 

ELLISON,  J.  This  Is  an  action  on  a  sure- 
ty bond  executed  by  defendant  to  plaintiff  to 
indemnify  plaintiff  against  any  loss  occasion- 
ed by  the  misbehavior  of  one  Appelgate  as 
plaintiffs  employe  in  charge  of  its  office  In 
Missouri  with  authority  to  make  sales.  The 
judgment  was  for  plaintiff  in  the  trial  court 

Plaintiff  is  a  corporation  organized  in  the 
state  of  Kansas  for  the  purpose  of  manufac- 
turing and  selling  brooms.  It  bad  a  branch 
office  in  Kansas  City,  Mo.,  to  which  it  ship- 
ped brooms  and  from  which  it  sold  and  de- 
livered them.  Appelgate  was  tbe  manager  of 
this  office,  and  he  executed  his  bond  "to  In- 
demnify it  rplaintiff]  against  loss  on  account 
of  personal  dishonesty  amounting  to  larceny 
or  embezzlement,"  and  defendant  became  bis 
surety.  The  petition,  on  its  face,  stated  a 
violation  of  tbe  bond  by  Appelgate. 

At  the  time 'the  business  In  selling  brooms 
was  transacted  by  plaintiff  (through  Appel- 
gate) in  Its  Missouri  office,  and  during  tbe 
accruing  of  Appelgate's  defalcation,  plaintiff 
had  not  complied  with  section  3039  of  the 
1909  statute  of  this  state  in  reference  to 
filing  Its  statement  with  the  secretary  of  state 
and  obtaining  that  official's  license  or  certifi- 
cate authorizing  it  to  enter  this  state  and 
transact  its  business.  By  tbe  terms  of  sec- 
tion 3040  of  such  statute  any  foreign  corpo- 
ration now  or  which  may  hereafter  "do  busi- 


ness in^tbis  state"  is  "subject  to  a  fine  of 
9 1,000,  and,  in  addition  to  such  penalty,  no 
such  foreign  corporation  "can  maintain  any 
suit  or  action,  either  legal  or  equitable,  In 
any  of  the  courts  of  this  state,  upon  any  de- 
mand, whether  arising  out  of  contract  or 
tort"  Subsequent  to  opening  its  office  and 
making  sale  of  Its  brooms,  but  before  this 
action  was  brought  plaintiff  did  comply 
with  the  statute. 

In  a  long  line  of  cases  this  statute  has  been 
upheld.  And  it  has  been  applied  to  those  In- 
stances, as  in  this  case,  where  tbe  offending 
corporation  after  the  business  was  done  out 
of  which  the  controversy  arose,  but  before 
suit  waa  brought,  compiled  with  tbe  statute 
and  received  Its  certificate  from  the  secretary 
of  state,  it  being  held  that  such  belated  ac- 
tion could  not  cover  the  past  neglect,  it  be- 
ing shown  in  those  cases  that  to  permit  such 
practice  would  allow  force  to  the  statute 
only  In  those  Instances  where  the  offending 
corporation  was  compelled  to  seek  assistance 
from  the  courts.  It  was  held  In  Carson- 
Rand  v.  Stern,  129  Mo.  381,  31  S.  W.  772,  32 
L.  R.  A.  420,  that  a  compliance  with  the  stat- 
ute before  suit  was  instituted  would  author- 
ize the  corporation  to  maintain  the  suit,  even 
though  business  had  been  done  and  a  con- 
tract made  before  such  compliance.  But  that 
case  was  In  effect  overruled  In  Trl-State 
Amusement  Co.  v.  Amusement  Co.,  192  Mo. 
404,  90  S.  W.  1020,  4  L.  R.  A.  (N.  S.)  688,  111 
Am.  St.  Rep.  511,  4  Ann.  Cas.  808,  and  ex- 
pressly disapproved  In  Zinc  &  Lead  Co.  v. 
Mining  Co.,  221  Mo.  7,  120  S.  W.  31,  23  L.  R. 
A.  (N.  S.)  492. 

We  had  occasion  to  examine  and  construe 
the  statute  in  its  entirety  in  an  instance 
where  the  corporation  violated  Its  provisions, 
but  before  an  action  was  brought  by  its  as- 
signee complied  with  them.  Ehrhardt  v. 
Robertson  Bros.,  78  Mo.  App.  404.  And  so  It 
has  been  applied  in  a  number  of  cases  to 
various  phases  and  conditions  by  tbe  Su- 
preme Court.  Tri-State  Amusement  Co.  v. 
Amusement  Co.,  192  Mo.  404,  00  S.  W.  1020, 
4  L.  R.  A.  (N.  S.)  688,  111  Am.  St.  Rep.  511,  4 
Ann.  Cas.  808;  Mill  &  Lbr.  Co.  v.  Sims,  197 
Mo.  507,  95  S.  W.  844 ;  Roeder  v.  Robertson 
(arising  out  of  Ehrhardt  v.  Robertson,  supra) 
202  Mo.  522, 100  S.  W.  1086;  U.  S.  Machinery 
Co.  v.  Ramlose,  210  Mo.  631,  109  S.  W.  567; 
Zinc  &  Lead  Co.  v.  Zinc  Mining  Co.,  221  Mo. 
7, 120  S.  W.  31,  23  L.  R.  A  (N.  S.)  492;  Parke 
Davis  &  Co.  v.  Mullett,  245  Mo.  168,  149  S. 
W.  461;  Cement  Co.  v.  Gas  Co.,  255  Mo.  1, 164 
S.  W.  468,  Ann.  Cas.  1915C,  151;  and  the  un- 
reported case  of  Lewis  Pub.  Co.  v.  Rural 
Pub.  Co.,  181  S.  W.  93,  bottom  of  first  and 
top  of  second  column  of  page  105. 

But  It  is  claimed  by  plaintiff  that  the  Roe- 
der, Cement  Co.,  and  Lewis  Cases  have  pro- 
nounced unconstitutional  that  portion  of  the 
statute  denying  to  the  offending  corporation 
the  right  to  maintain  a  suit  in  the  courts  of 
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this  state.  We  think  that  is  neither  the 
meaning  nor  the  Intention  of  the  court  The 
court  said  that,  if  the  statute  must  be  con- 
strued as  denying  tbe  right  of  a  foreign  cor- 
poration to  enter  and  assert  its  complaint  in 
our  courts,  it  would  fall  under  the  ban  of  the 
Constitution.  But  the  court  refused  to  give 
it  that  construction,  stating  that,  though  the 
corporation  would  not  be  denied  the  right  to 
assert  its  action,  that  is,  to  institute  its  suit 
setting  up  its  complaint,  yet,  if  it  was  found 
to  be  such  an  action  as  was  forbidden  by  the 
statute,  then  it  would  not  be  allowed  to 
"maintain"  it,  that  is,  would  be  denied  re- 
lief. We  do  not  understand  that  the  minority 
of  the  court  entertained  the  view  that  the  of- 
fending corporation  should  not  be  allowed 
.to  enter  our  courts  and  present  its  claim; 
otherwise  there  would  be  no  way  to  ascer- 
tain what  the  claim  was.  The  real  division 
of  opinion  was  over  the  right  to  successfully 
maintain  certain  character  of  actions;  the  ma- 
jority holding  that  where,  for  instance,  a  party 
agreed  to  pay  to  a  corporation  which  had  not 
complied  with  the  statute  a  certain  price  for 
certain  property  delivered,  and  then,  assert- 
ing that  the  agreement  was  void  refuse  to 
pay  the  price,  the  corporation  could  come  into 
our  courts  and  maintain  an  action  of  replev- 
in for  the  property. 

'  [1]  We  therefore  hold  that  plaintiff,  not 
having  complied  with  the  statute,  should  be 
denied  the  right  to  maintain  this  action,  un- 
less we  find,  as  it  insists  we  should  find,  that 
what  transpired  was  not  "doing  business  in 
this  state,"  in  the  sense  of  the  statute.  We 
examined  this  question  in  the  light  of  appli- 
cable authorities  in  First  Nat  Bank  v.  keep- 
er, 121  Mo.  App.  688,  97  S.  W.  636,  and  held 
that  the  business  done  must  be  that  for  which 
the  corporation  was  incorporated,  and  not 
merely  that  which  it  might  have  authority  to 
do,  and  that  the  sale  of  some  of  the  stock  of 
the  corporation  through  an  agent  to  an  Indi- 
vidual was  not  "doing  business"  in  the  statu- 
tory sense.  Besides  the  cases  there  cited,  we 
find  that  Coal  &  Mining  Co.  v.  Ladd,  160  Mo. 
435,  61  S.  W.  191,  and  Hogan  v.  St  Louis,  176 
Mo.  149,  76  S.  W.  604,  support  that  view. 

[2]  But  we  think  the  facts  in  this  case  dif- 
ferentiate it  from  those  or  any  of  the  cases 
cited  therein.  Here  tbe  plaintiff  company 
had  been  prosecuting  the  business  in  this 
state  for  which  it  was  incorporated  in  Kan- 
sas by  shipping  to  its  place  of  business  in 
this  state  and  selling  therefrom  the  brooms  It 
manufactured.  In  doing  that  business  It  be- 
came necessary  to  employ  an  agent,  and  to 
assure  his  fidelity  it  was  prudent  and  in  keep- 
ing with  reasonable  business  methods  to  take 
from  defendant  a  surety  bond,  and  It  did  so 
by  procuring  the  one  in  controversy.  We 
think  in  such  circumstances  that  obtaining 
the  bond  from  defendant  was  a  part  of  the 
business  it  was  doing,  and  that  in  obtaining 


it  plaintiff  was  prosecuting  or  doing  the  busi- 
ness for  which  it  was  incorporated. 

The  Hogan  Case  Just  cited  does  support 
plaintiff's  theory.  It  was  there  held  that  a 
contract  by  a  foreign  corporation  to  do  busi- 
ness in  this  state  in  the  future  was  not  doing 
the  business,  and  that  It  was  not  necessary 
to  comply  with  the  statute  until  the  corpora- 
tion began  to  do  the  business  in  this  state. 
But  in  this  case,  as  we  have  seen,  plaintiff 
was  doing  the  business  for  which  it  was  or- 
ganized. 

[3]  It  is  next  suggested  that  the  bond  was 
executed  by  Appelgate  and  the  defendant 
company  and  sent  to  plaintiff  in  Kansas  for 
acceptance;  that  it  thereby  became  a  Kan- 
sas contract  valid  in  that  state,  and  therefore 
should  be  treated  as  valid  here.  But  the  fact 
is  it  is  a  bond  executed  In  this  state  to  plain- 
tiff as  a  party  thereto,  to  secure  the  fidelity 
of  Appelgate,  who  was  in  charge  of  plaintiff's 
Missouri  office  and  the  business  transacted 
therefrom.  It  does  not  fall  within  that  class 
of  cases  of  which  Trower  Bros.  v.  Hamilton, 
179  Mo.  205,  227,  77  S.  W.  1081  and  Central 
Nat.  Bank  v.  Cooper,  85  Mb.  App.  383,  are 
types. 

The  judgment  must  be  reversed.  All  con- 
cur. 1 


IRWIN  v.  UNITED  RTS.  CO.  OF  ST. 
LOUIS.  (No.  14542.) 
(St  Louis  Court  of  Appeals.    Missouri.  Feb. 
6.  1917.) 

1.  Appeal  and  Error  «=»927(7)— Review- 
Evidence  Considered  —  Peremptory  In- 
struction. 

On  review  of  the  action  of  the  court  in  per- 
emptorily instructing  the  jury  to  find  for  de- 
fendant, the  court  must  consider  the  plaintiff's 
evidence  as  true  and  draw  therefrom  every  in- 
ference which  the  law  warrants  in  his  favor. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3748.] 

2.  Street  Railroads  <3=»117(28) — Injuries  to 
Persons  on  Track— Contributory  Negli- 
gence—Question for  Jury. 

It  was  not  contributory  negligence  as  a  mat- 
ter of  law  for  one  driving  a  wagon  along  a 
street  on  which  there  are  two  street  car  tracks 
to  turn  across  the  tracks  into  an  alley  when  he 
saw  a  car  approaching  on  the  farther  track 
250  feet  away  but  judged  that  he  had  plenty  of 
time  to  get  across  in  safety. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §g  250,  255.] 

3.  Street  Railroads  «=»114(9)— Injuries  to 
Persons  on  Track  —  Evidence  —  Negli- 
gence—Speed. 

In  an  action  for  injuries  to  the  driver  of  a 
wagon  when  a  street  car  Btruck  the  rim  of  the 
rear  wheel  of  the  wagon,  evidence  held  suffi- 
cient to  warrant  the  jury  in  finding  that  the 
Btreet  car  was  operated  at  a  speed  which  was 
negligent  regardless  of  the  city  speed  ordinance. 

[Ed.  Note— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  g  246.] 

Appeal  from  St.  Louis  Circuit  Court;  Wil- 
son A.  Taylor,  Judge. 

Action  by  Andrew  Irwin  against  the  Unit- 
ed Railways  Company  of  St.  Louis.  Judg- 
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ment  for  defendant,  and  plaintiff  appeals. 
Reversed  and  remanded,  with  directions. 

In  our  statement  of  facts  we  are  adopting 
the  statement  of  appellant  practically  in  toto. 

This  Is  a  suit  for  damages  for  personal  in- 
juries alleged  to  have  been  sustained  by 
plaintiff  being  thrown  to  the  ground  and  in- 
jured as  a  result  t>f  the  rim  of  the  right  hind 
wheel  of  the  wagon,  in  which  plaintiff  was 
riding,  being  struck  by  a  street  car  owned 
and  operated  by  the  defendant  company. 
The  alleged  injuries  were  sustained  on  May 
24,  1913,  about  midnight 

The  plaintiff's  petition  makes  the  follow-, 
lng  assignments  of  negligence: 

"That  defendant's  servants  in  charge  of  said 
car  failed  to  keep  a  vigilant  IpoVout  for  per- 
sons and  vehicles  crossing  the  car  tracks.  That 
defendant's  said  servants  operated  said  car  at 
a  rate  of  speed  exceeding  the  limit  of  15  miles 
per  hoar  prescribed  by  the  ordinance  of  the 
city  of  St.  Louis.  That  defendant's  said  serv- 
ants failed  to  keep  and  have  said  car  under  such 
control  that  they  could  stop  the  same  upon  the 
appearance  of  danger  to  persons  lawfully  on  the 
car  tracks.  That  defendant's  said  servants  saw, 
or  by  the  exercise  of  ordinary  care  could  have 
seen,  plaintiff  on  his  wagon  crossing  said  car 
tracks  in  a  place  of  danger,  but  negligently  fail- 
ed to  stop  said  car  before  colliding  with  said 
wagon,  although  by  the  exercise  of  ordinary 
care  on  their  part  said  car  could  have  been 
stopped  after  plaintiff's  perilous  position  was,  or 
by  the  exercise  of  ordinary  care  on  their  part 
could  have  been,  seen  by  them." 

The  answer  was  a  general  denial  and  a 
plea  of  contributory  negligence. 

Plaintiff's  evidence  tended  to  prove  that  at 
the  time  in  question  he  was  driving  a  one- 
honse  wagon  westwardly  along  the  north 
side  of  St  Louis,  avenue,  a  public  street  of 
the  city  of  St  Louis,  upon  which  a  double 
street  car  track  is  laid.  When  he  arrived 
opposite  the  entrance  to  the  alley  which  ex- 
tends southwardly  from  St.  Louis  avenue  150 
feet  east  of  Union  avenue,  and  which  leads 
to  the  barn  where  he  kept  his  horse,  plaintiff 
turned  his  horse  southwardly  with  the  inten- 
tion of  crossing  St  Louis  avenue  and  enter- 
ing this  alley.  As  his  horse  started  to  turn 
to  the  south,  plaintiff  looked  and  saw  an  east- 
bound  street  car  on  the  south  track  on  St. 
Louis  avenue  This  car  was  then  west  of 
Union  avenue  and  moving  eastward.  Plain- 
tiff thought  he  had  plenty  of  time  to  cross 
the  tracks  in  safety,  but  about  the  time  his 
horse  entered  the  said  alley  the  said  street 
car  struck  the  rim  of  the  hind  wheel  of  his 
wagon.  From  the  time  plaintiff  turned  his 
horse  to  the  south  and  started  across  the 
street  railway  tracks  until  the  time  when  the 
car  struck  the  wagon,  plaintiff's  horse  had 
been  moving  in  a  walk  at  the  rate  of  3  or  4 
miles  an  hour,  and  had  moved  a  distance  of 
25  or  30  feet  Union  avenue  is  100  feet 
wide  where  it  crosses  St  Louis  avenue,  and, 
as  has  been  above  stated,  this  alley  is  150 
feet  east  of  Union  avenue.  The  headlight  of 
the  said  street  car  was  lighted  and  burning, 
and  there  was  a  street  lamp  on  the  west  side 
of  the  entrance  to  this  alley. 


On  cross-examination,  plaintiff  testified 
that  after  he  started  awroes  the  tracks  he 
did  not  again  see  the  car  until  it  struck  the 
wagon;  that  he  was  watching;  where  he  was 
going  and  thought  he  had  'plenty  of  time  to 
cross  the  tracks  without  being  hit 

Plaintiff's  testimony  was  corroborated  by 
that  of  his  son,  Cole  Irwin,  who  was  with 
him  at  the  time. 

William  P.  Smith,  who  qualified  as  an  ex- 
pert, testified  that  at  the  place  in  question 
one  of  the  defendant's  east-bound  cars  cross- 
ing Union  avenue  and  running  eastwardly  on 
St.  Louis  avenue,  if  running  at  the  rate  of  15 
miles  per  hour,  could  be  stopped  within  sev- 
enty feet 

Plaintiff  offered  in  evidence  sections  2380 
and  2381  of  the  Revised  Code  of  St  Louis  of 
1912,  and  it  was  admitted  that  St  Louis 
avenue,  at  the  place  mentioned  in  the  evi- 
dence, is  within  the  "outer  district"  men- 
tioned in  section  2381  of  ordinance.  It  was 
also  admitted  that  the  street  car  mentioned 
in  the  evidence  was  owned  and  operated  by 
defendant 

At  the  close  of  plaintiff's  case,  the  court, 
at  defendant's  request,  peremptorily  instruct- 
ed the  jury  to  find  for  defendant.  Plaintiff 
then  took  an  involuntary  nonsuit  and  in  due 
course  filed  his  motion  to  have  the  nonsuit 
set  aside,  which  motion  the  trial  court  over- 
ruled, and- appellant  appealed. 

Rodgers  &  Koerner,  of  St  Louis,  for  appel- 
lant Boyle  &  Priest,  W.  Blodgett  Priest, 
and  L.  Marquard  Forster,  all  of  St  Louis, 
for  respondent 

BECKER,  X  (after  stating  the  facts  as 
above).  [1]  I.  The  sole  question  in  this  case 
is  whether  there  was  any  error  in  the  action 
of  the  court  in  giving  the  peremptory  instruc- 
tion for  the  jury  to  find  for  the  defendant. 
As  was  said  in  Meenach  v.  Crawford  (Sup ) 
187  S.  W.  8T9 : 

"In  passing  upon  a  demurrer  to  the  plaintiff's 
evidence  or  a  peremptory  instruction  for  the 
jury  to  find  for  the  defendant,  the  court  must 
consider  the  evidence  introduced  by  plaintiff  as 
true,  and  draw  therefrom  every  reasonable  in- 
ference which  the  law  warrants  in  her  favor. 
Williams  v.  Railroad,  257  Mo.  87,  loc.  cit.  112, 
165  S.  W.  788  [52  L.  R.  A.  (N.  S.)  443],  and 
cases  cited." 

[2]  II.  We  are  not  persuaded  that  the 
plaintiff  in  this  case  can,  as  a  matter  of  law, 
be  held  guilty  of  contributory  negligence. 
Plaintiff's  testimony  shows  that  when  he 
started  to  drive  across  the  tracks  the  car 
was  250  feet  away,  that  his  horse  was  then 
walking  at  a  rate  of  8  or  4  miles  per  hour, 
and  that  he  thought  he  had  ample  time  to 
cross  the  tracks  in  safety.  He  did  not  testi- 
fy as  to  what  rate  of  speed  he  thought  the 
car  was  traveling.  However,  when  he  saw 
the  car  it  was  at  an  acute  angle,  making  it 
difficult  for  him  to  accurately  estimate  its 
speed.  His  error,  if  any,  was  an  error  of 
judgment,  which,  in  view  of  the  facts  and 
reasonable  inferences  which  must  be  drawn 
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lu  this  case,  we  cannot  bold,  as  a  matter  of 
law,  was  negligence -on  his'  part.  Heintas  v. 
St  Louis  Transit  Co.,  115  Mo.  App.  667,  92 
S.  W.  353;  Murray  v.  St  Louis  Transit  Co., 
108  Mo.  App.  501,  83  S.  W.  995.  In  accord- 
ance with  the  adjudicated  cases,  the  question 
of  whether  or  not  the  plaintiff  was  guilty  of 
contributory  negligence  should  have  been  sub- 
mitted to  the  jury. 

[3]  III,  It  will  be  noted  that  amongst  the 
assignments  of  negligence  pleaded  In  plain- 
tiff's petition  was  that  of  common-law  negli- 
gence, that  defendant's  servants  failed  to 
keep  Its  car  under  such  control  that  the  car 
could  hare  been  stopped  upon  the  appearance 
of  danger  to  persons  lawfully  on  the  car 
tracks.  Let  us  examine  whether  the  question 
of  negligence  in  this  respect  on  the  part  of 
the  defendant  was  properly  withheld  from 
the  Jury. 

It  must  be  remembered  that  the  testimony 
shows  that  at  the  time  plaintiff  started  to 
drive  across  the  double  tracks,  the  car  which 
caused  the  alleged  Injuries  was  250  feet 
away,  and  that  in  the  time  plaintiff  drove  25 
or  30  feet  at  the  rate  of  3  to  4  miles  per 
hour,  the  car  traveled  a  distance  of  250  feet, 
striking  the  rim  of  the  right  hind  wheel  of 
plaintiff's  wagon.  The  demurrer  conceding 
the  truth  of  these  facts,  it  Is  readily  calcu- 
lated that  the  defendant's  car  was  traveling 
at  a  rate  of  24  to  30  miles  per  hour. 

We  are  therefore  of  the  opinion  that  the 
question,  whether  or  not  the  rate  of  speed  at 
which  the  car  was  going  was  an  excessive 
rate,  and  a  rate  for  which  defendant  should 
be  held  for  negligence,  was  a  question  for 
the  jury,  particularly  so  in  this  case  inas- 
much as  the  car  hit  merely  the  rim  of  the 
hind  wheel,  so  that  had  the  plaintiff  had 
even  a  fraction  of  a  second  more  time — In 
other  words,  had  the  car  been  traveling  at  a 
very  little  less  rate  of  speed — the  collision 
would  have  been  averted. 

If,  for  example,  this  question  had  been  sub- 
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mltted  to  the  jury,  would  it  not  have  been 
possible  tor  them  to  have  found  from  the 
evidence  that  the  car  was  going  at  a  speed 
of  30  miles  per  boor,  and  that  under  all  the 
circumstances  surrounding  the  case,  Irrespec- 
tive of  the  speed  ordinance,  such  speed  was 
excessive  and  the  defendant  therefore  guilty 
of  negligence?  And  the  circumstances  had  to 
show  that  there  was  a  causal  connection  be- 
tween the  excessive  speed  and  the  collision 
caused  by  the  car  running  into  the  wagon 
driven  by  plaintiff.  For  Inasmuch  as  the 
car,  if  the  Jury  found  it  traveled  30  miles 
per  hour,  would  at  that  speed  have  covered 
the  distance  of  250  feet  intervening  between 
the  car  and  the  plaintiff's  wagon  in  a  period 
of  approximately  5.9  seconds,  and  if  the  Jury 
were  to  hold  that  under  the  circumstances 
the  car  should  not  have  been  running,  say, 
for  the  sake  of  argument  at  a  speed  not  to 
exceed  25  miles  per  hour,  then  it  would  have 
taken  approximately  8.5  seconds  for  the  car, 
at  that  speed,  to  have  covered  the  same  dis- 
tance. In  other  words,  It  would  nave  taken 
the  car  2.6  seconds  longer  to  cover  the  250 
feet  at  25  miles  per  hour  than  at  the  rate  of 
30  miles  per  hour,  which  would  have  allowed 
the  plaintiff  an  additional  2.6  seconds,  in 
which  time  he  would  have  gone  an  addition- 
al distance  of  over  11  feet  at  the  rate  of  3 
miles  per  hour,  and  thus  have  enabled  him 
to  have  crossed  the  tracks  in  safety. 

We  are  therefore  of  the  opinion  that  In 
the  case  at  bar  this  question  should  have 
been  submitted  to  the  Jury- 
It  is  not  necessary  to  discuss  the  other 
questions  In  the  case 

For  the  reasons  set  out  above,  the  judg- 
ment should  be  reversed,  and  the  cause  re- 
manded, with  direction  to  the  trial  court  to 
set  aside  the  nonsuit  and  grant  the  plaintiff 
a  new  trial. 
It  Is  so  ordered. 

REYNOLDS,  P.  J.,  and  ALLHN,  J.,  concur. 
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EVANS  et  aL  v.  RBA  et  al.    (No.  2479.) 

(Supreme  Court  of  Texas.   Feb.  21,  1917.) 

Execution  «=»154— Deliveby  Bond— Liabil- 
ity of  Sureties — Effect  of  Bankruptcy 
of  Principal.  .  . 

Where,  after  execution  levied  upon  prop- 
erty of  a  judgment  debtor,  be  gives  a  delivery 
bond  with  sureties  as  provided  in  Rev.  St  1911, 
art.  3748,  the  actual  and  adjudged  insolvency  of 
the  principal  debtor  by  subsequent  bankruptcy 
proceedings  and  retention  of  possession  of  the 
>roperty  by  the  bankruptcy  trustee  do  not,  un- 
Jerltankr:  Act  July  1,  1898,  c.  541  30  Stat. 
644,  relieve  the  sureties  upon  the  bond  from 
liability  thereon. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  «  421-424.] 

Certified  Questions  from  Court  of  Civil  Ap- 
peals of  Second  Supreme  Judicial  District 

Action  by  William  Rea  and  others  against 
Dave  Evans  and  others.  From  Judgment  for 
plaintiffs,  defendants  appeal.  Question  certi- 
fied by  Court  of  Civil  Appeals.  Question  an- 
swered in  the  negative. 

Valentine  &  Le  Get*,  of  Ft.  Worth.  D.  J. 
Brookreson,  of  Benjamin,  and  Theodore  Mack, 
of  Ft  Worth,  and  J.  S.  Kendall,  of  Munday, 
for  appellant  Bank.  Harris,  Harris  &  Young, 
of  Ft.  Worth,  for  appellees. 


PHILLIPS,  O.  J.  The  statement  of  the 
case  as  contained  in  the  certificate  of  the 
honorable  Court  of  ClTil  Appeals  may  be  thus 
summarized: 

A  Judgment  was  obtained  in  the  County 
Court  of  Knox  County  by  the  First  National 
Bank  of  Benjamin,  Texas,  against  J.  B.  La- 
gow  and  A.  A.  Lagow  for  $382.60  and  costs 
of  suit  Execution  having  been  duly  issued 
and  levied  upon  certain  personal  property  of 
J.  R.  Lagow,  he,  with  Dave  Evans,  Charles 
Evans  and  T.  A.  Cambron,  as  his  sureties, 
executed  and  delivered  to  the  sheriff  making 
the  levy  a  delivery  bond  as  provided  in  Article 
3748  of  the  Revised  Statutes,  which  was  ap- 
proved by  the  sheriff.  Later,  the  defendant 
J.  R.  Lagow,  executed  a  deed  of  trust  for  the 
benefit  of  his  creditors,  and  delivered  to  the 
trustee  the  property  which  had  been  levied 
upon  under  the  execution.  Following  this, 
demand  was  made  by  the  sheriff  of  the  trus- 
tee for  the  property  for  the  purpose  of  selling 
it  under  the  execution,  but  its  possession  was 
refused  him.  The  defendant  Lagow  and  the 
sureties  on  the  delivery  bond  failed  to  deliver 
possession  of  the  property  or  to  pay  the 
amount  due  upon  the  Judgment  and  recited 
in  the  execution,  whereupon  the  sheriff  in- 
dorsed the  delivery  bond  as  "Forfeited,"  and 
returned  it  to  the  clerk  of  the  County  Court 
as  required  by  the  statute.  Execution  was 
then  issued  against  the  defendant  Lagow  and 
his  sureties  upon  the  delivery  bond  for  the 
amount  due  on  the  Judgment  but  it  was  not 
levied  because  of  an  injunction  restraining 
any  levy  under  it.   After  the  return  by  the 


sheriff  of  the  forfeited  delivery  bond  and 
within  four  months  from  the  date  of  the 
Judgment  in  the  County  Court,  the  defendant 
J.  R.  Lagow,  the  principal  in  the  delivery 
bond,  was  duly  adjudged  a  bankrupt  by  the 
United  States  District  Court,  and  the  prop- 
erty which  had  been  levied  upon  under  the 
original  execution  was  taken  possession  of  by 
that  court  The  defendant  J.  R.  Lagow  was 
Insolvent  at  the  time  of  the  rendition  of  the 
judgment  to  the  County  Court,  and  continued 
so  to  the  date  of  his  adjudication  as  a  bank- 
rupt 

The  question  propounded  by  the  Court  of 
Civil  Appeals  is  whether  the  fact  of  the  ac- 
tual and  adjudged  insolvency  of  the  debtor 
Lagow  relieved  the  sureties  upon  the  delivery 
bond  of  their  liability  thereon. 

We  answer  the  question  in  the  negative. 
The  actual  Insolvency  of  the  debtor  Lagow 
could  not  affect  the  liability  of  the  sureties 
upon  the  delivery  bond.  The  condition  of 
the  bond,  as  required  by  the  statute,  was  al- 
ternative, that  is,  that  either  the  property 
levied  on  would  be  returned  to  the  officer  to 
be  sold  according  to  law,  or  payment  of  Its 
value,  as  stated  in  the  bond,  would  be  made. 
The  sureties  were  clearly  liable  for  the 
stated  value  of  the  property  in  the  event  of 
its  not  being  returned.  This  undertaking  on 
their  part  had  been  entered  into  prior  to  the 
adjudication  of  J.  R.  Lagow  as  a  bankrupt, 
and  was  in  force  at  the  time  of  such  adjudica- 
tion. That  it  was  Impossible  for  the  property 
to  be  returned  because  of  the  bankruptcy  pro- 
ceeding did  not  release  the  sureties  from 
their  obligation  to  pay  the  stated  value  of 
the  property  if  it  was  not  returned  in  accord- 
ance with  the  other  condition  of  the  bond. 
Nor,  under  the  Bankruptcy  Act,  did  Lagow's 
adjudication  as  a  bankrupt  impair  their  lia- 
bility as  co-obligors  on  the  bond  to  make  the 
payment. 


O'NEAL  et  al.  v.  BUSH  ft  TILLAR. 
(No.  2368.) 

(Supreme  Court  of  Texas.   Feb.  14,  1917.) 

1.  Appeal  and  Bbbor  «=>216(1) — Review- 
Requests  fob  Instructions. 

A  judgment  will  not  be  reversed  for  fail- 
ure to  submit  an  issue  where  no  charge  em- 
bodying the  issue  is  requested. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  «=>216(1);  Trial,  Cent  Dig. 
S  627.] 

2.  Appeal  and  Ebrob  «=>1151(2)— Judgment 
— Reformation, 

Where  verdict  was  for  |2S,000  and  judg- 
ment was  entered  for  that  amount,  the  appellate 
court  may,  where  undisputed  evidence  shows 
that  amount  agreed  to  be  paid  was  $15,000  and 
the  charge  did  not  authorize  recovery  for  any 
other  amount  reform  the  judgment  and  affirm 
it  for  the  correct  amount 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,:  Cent  Dig.  M  4498=4600,  *ft 
Dec.  Dig.  <gss»1161(2).] 


<fc=jFor  other  eases  see  same  topio  and  KHY-NUMBER  in  all  Key-Numberea  Digests  and  Indexes 
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Error  to  Court  of  Civil  Appeals  of  Slxtn 
Supreme  Judicial  District 

Modification  of  former  opinion  reported  In 
173  S.  W.  869,  In  pursuance  of  rehearing 
granted  as  reported  at  177  S.  W.  953. 

See,  also,  140  S.  W.  242. 

Capps,  Cantey,  Hanger  ft  Short,  of  Ft. 
Worth,  for  plaintiffs  In  error.  Flournoy, 
Smith  ft  Storer,  of  Ft.  Worth,  for  defendants 
in  error. 

m 

PHILLIPS,  O.  X  At  a  former  term  we  re- 
versed the  judgment  of  the  honorable  Court 
of  Civil  Appeals  In  this  case  and  affirmed 
that  of  the  District  Court,  the  opinion  of  the 
court  being  delivered  by  the  late  Chief  Jus- 
tice Brown.  Some  misstatements  In  respect 
1  to  the  disposition  of  the  case  by  the  Court 
of  Civil  Appeals  appeared  In  the  opinion 
which  it  was  Chief  Justice  Brown's  purpose 
to  correct  before  the  opinion  was  filed,  but 
through  oversight  this  was  not  dona  For 
the  purpose  of  making  these  corrections  and 
re-examining  some  features  of  the  case,  as 
well,  we  granted  the  motion  for  rehearing  of 
the  defendants  in  error,  setting  our  judg- 
ment aside  and  reserving  further  decision. 

The  case  in  all  of  its  aspects  has  been 
thoroughly  reconsidered.  Save  In  one  ma- 
terial respect  it  was  in  our  view  correctly  de- 
cided upon  the  former  hearing,  and  with 
that  correction  In  the  judgment  our  former 
determination  will  be  adhered  to. 

A  substantial  statement  of  the  case  Is  con- 
tained In  the  former  opinion.  A  judgment 
for  $25,000.00  and  interest  in  favor  of  the 
plaintiffs  in  the  suit  was  rendered  in  the  tri- 
al court  This  judgment  was  reversed  by 
the  Court  of  Civil  Appeals,  upon  a  holding 
that  the  defendants  were  entitled  to  have  the 
jury  pass  upon  the  Issue  as  to  the  value  of 
the  notes,  in  excess  of  $6.50  per  acre,  given 
them  by  Rule  and  Allen  for  the  land,  and  the 
cause  remanded  for  further  trial.  On  re- 
hearing judgment  for  the  defendants  was 
rendered,  apparently  upon  the  ground  that 
the  plaintiffs'  cause  of  action  was  one  for 
damages  for  the  defendants'  breach  of  their 
contract  to  account  to  the  plaintiff  for  the 
amount  in  excess  of  $6.50  per  acre  received 
in  the  sale  to  Rule  and  Allen,  and  not  for  the 
recovery  of  such  excess,  as  was  in  fact  the 
action. 

There  was  evidence  to  sustain  a  finding, — 
and  under  the  charge  of  the  court  It  is  to  be 
assumed  that  such  was  the  Jury's  finding, — 
that  Tillar  for  himself  and  co-defendant  the 
owners  of  the  land,  agreed  with  the  plaintiffs 
that  in  lieu  of  their  making  any  further  pay- 
ment under  their  own  contract  and  a  closing 
of  the  pending  transaction  for  their  acquisi- 
tion of  the  title,  the  land  might  be  directly 
conveyed  to  Rule  and  Allen,  with  whom  the 
plaintiffs,  In  contemplation  of  their  own  pur- 
chase, were  negotiating  for  its  sale;  and 
that  acting  with  the  plaintiffs  and  In  their 
behalf  he  would  assist  In  concluding  such 


sale,  holding  for  the  plaintiffs  as  their  prop- 
erty, and  accounting  to  them  therefor,  all  in 
excess  of  $6.50  per  acre  that  Rule  might 
bind  themselves  to  pay  for  the  land.  The 
sale  to  Rule  and  Allen,  for  $6.50  per  acre  and 
$15,000.00  in  excess  of  that  amount  evidenc- 
ed by  secured  notes,  was  thus  effected.  It 
is  clear  that  the  sale  was  made  through  the 
means  of  the  pending  negotiation  between 
the  plaintiffs  and  Rule  and  Allen,  of  which 
Tillar  fully  availed  himself.  The  result  was 
a  sale  of  his  and  his  co-owner's  land  which 
was  entirely  satisfactory  to  himself.  Tillar's 
attempted  repudiation  of  his  agreement  with 
the  plaintiffs  after  the  sale  to  Rule  and  Al- 
len was  virtually  concluded  and  his  an- 
nouncement of  a  purpose  to  appropriate  the 
entire  proceeds  could  not  destroy  the  rights 
of  the  plaintiffs  under  the  agreement  He 
undertook  the  transaction  with  Rule  and 
Allen  under  the  agreement  and  in  good  con- 
science was  bound  to  observe  it  upon  con- 
cluding a  sale  which  was  the  subject  of  It 
The  plaintiffs  owned  an  equitable  interest  in 
the  land.  They  had  assisted  in  closing  the 
transaction  with  Rule  and  Allen,  and  hence 
were  in  the  attitude  of  consenting  to  the 
passing  of  their  equitable  interest  by  Bush 
and  Tillar's  deed.  The  conveyance  by  Bush 
and  Tillar  of  the  legal  title  therefore  passed 
to  Rule  and  Allen  the  plaintiffs'  equitable  in- 
terest by  estoppel.  In  concluding  the  trans- 
action with  Rule  and  Allen  under  these  cir- 
cumstances, Tillar,  upon  clear  equitable  prin- 
ciples, was  a  trustee  for  the  plaintiffs  to  the 
extent  of  the  excess  over  $6.50  per  acre  that 
Rule  and  Allen  contracted  to  pay  for  the 
land,  and  rested  under  the  duty  of  account- 
ing to  the  plaintiffs  therefor. 

[1]  The  failure  of  the  trial  court  to  sub- 
mit the  Issue  as  to  the  value  of  the  notes 
accepted  by  Bush  and  Tillar,  representing 
the  excess  over  $6.50  per  acre  agreed  to  be 
paid  by  Rule  and  Allen  In  the  transaction, 
affords  no  ground  for  reversing  the  judg- 
ment. Granting  that  there  was  evidence  rais- 
ing the  Issue,  the  error  of  the  court  consist- 
ed in  its  omission  from  the  charge.  No  spe- 
cial charge  upon  the  issue  was  requested. 
The  amount  of  the  notes  was,  prima  facie, 
their  value;  and  upon  the  measure  of  the 
recovery  there  was  no  affirmative  error  in 
the  charge.  A  judgment  will  not  be  reversed 
because  of  a  mere  failure  to  submit  an  issue 
where  no  charge  embodying  the  issue  is  re- 
quested. Shumard  v.  Johnson,  66  Tex.  73, 
17  S.  W.  398 ;  T.  ft  P.  Ry.  Co.  v.  Eberheart, 
91  Tex.  321,  43  S.  W.  510. 

This  is  also  true  of  the  Issue  in  respect  to 
the  amount  the  plaintiffs  were  entitled  to 
recover  if  the  payment  by  Tillar  of  $15,000.00 
in  notes  to  Pyron,  one  of  the  plaintiffs,  was 
for  a  commission  earned  in  making  the  sale 
to  Rule  and  Allen.  Assuming  that  this  pay- 
ment to  Pyron  was  for  such  purpose,  and 
not,  as  Pyron  claimed,  for  the  purpose  of 
satisfying  other  indebtedness  due  him  by 
Bush  and  Tillar,  and  that  accordingly  there 
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could  be  no  recovery  for  bis  interest  In  the 
amount  Rule  and  Allen  agreed  to  pay  for  the 
laud  In  excess  of  $6.50  per  acre,  no  special 
charge  presenting  the  Issue  was  requested  by 
the  defendants ;  and  therefore  the  judgment 
will  not  be  reversed  because  of  the  court's 
failure  to  submit  It 

In  one  respect  we  think  the  judgment  of 
the  trial  court  was  materially  wrong.'  This 
is  the  only  additional  question  which  we 
deem  it  necessary  to  discuss.  The  undisput- 
ed evidence  was  that  the  amount  agreed  by 
Rule  and  Allen  to  be  paid  for  the  land  in  ex- 
cess of  $6.50  per  acre  was  $15,000.00.  The  jury 
found  in  favor  of  the  plaintiffs  In  the  amount 
of  $25,000.00  with  Interest,  and  judgment 
was  so  rendered.  This  Included  the  $15,000.- 
00  agreed  to  be  paid  by  Rule  and  Allen  in 
excess  of  $6.50  per  acre  and  the  $10,000.00 
which  the  plaintiffs  had  previously  paid  the 
defendants  under  their  contract  of  purchase. 
The  charge  of  the  court  authorizing  a  re- 
covery In  favor  of  the  plaintiffs  was  as  fol- 
lows: 

"You  are  instructed  that  if  you  believe  from 
the  evidence  that  after  plaintiffs  and  defendants 
entered  into  the  written  contract  offered  in  evi- 
dence, dated  October  27th,  1906,  and  before  or  on 
May  11th,  1907,  plaintiffs  had  secured  an  agree- 
ment from  Role  and  Allen,  for  the  purchase  by 
said  Rule  and  Allen  from  the  plaintiffs  of  all 
the  rights  and  interest  vested  in  the  plaintiffs 
under  and  by  virtue  of  the  said  written  contract 
between  plaintiffs  and  defendants,  for  the  sum 
of  $25,000.00  and  $6.50  per  acre;  and  that  there- 
after and  on  or  abont  the  11th  day  of  May, 
1907,  the  defendant,  Ben  J.  Tillar,  for  himself 
and  for  the  firm  of  Bush  &  Tillar,  entered  into 
an  agreement  with  the  plaintiffs,  that  they,  the 
defendants,  would,  in  lieu  of  any  further  pay- 
ments which  might  then  be  due  from  plaintiffs 
under  the  contract  of  October  27th,  1906,  con- 
clude and  make  for  plaintiffs  and  themselves, 
the  trade  with  said  Rule  and  Allen,  and  make 
conveyances  of  or  contracts  for  the  land  de- 
scribed in  said  written  contract  of  October  27th, 
1906,  direct  to  said  Rule  and  Allen  and  that 
defendants  would  preserve  for  the  plaintiffs' 
benefit  any  advanced  consideration  or  bonus 
which  you  believe  from  the  evidence  said  Rule 
and  Allen  had  agreed,  at  that  time,  to  give 
plaintiffs  over  and  above  the  $6.50  an  acre  and 
that  the  defendants,  Bush  &  Hilar,  and  Ben 
J.  Tillar  would  accept  for  themselves  the  $6.50 
per  acre  and  give  to  the  plaintiffs,  or  account 
to  the  plaintiffs  for  all  amounts  over  and  above 
such  sum  of  $6.50  per  acre,  as  they  might  be 
able  to  contract  for  with  said  Rule  and  Alien; 
and  you  further  believe  from  the  evidence  that 
in  consideration  of  such  agreement  the  plain- 
tiff! notified  Rule  and  Allen  that  they  should 
deal  directly  with  said  Ben  J.  Tillar  with  ref- 
erence to  said  matters,  and  they  did  so  deal 
with  aaid  Tillar  with  reference  to  said  contracts 
for  the  sale  of  said  lands ;  and  you  further  be- 
lieve from  the  evidence  that  the  defendants  did, 
in  pursuance  of  said  agreements  and  under- 
standing, if  any,  contract  for  the  conveyance  of 
said  lands  (mentioned  and  described  in  said 
contract  of  October  27,  1906),  to  said  Sidney  P. 
Allen  with  the  guarantee  of  said  Rule  and  the 
tame  wag  acceptable  to  said  defendants,  and 
they,  the  defendants,  did  receive,  realize  or 
secure  satisfactory  contracts  for  any  amount  of 
money  in  excess  of  $6.50  per  acre  for  said 
lands,  then  it  will  be  your  duty  to  find  for  the 
plaintiffs,  the  amount  which  you  find  from  the 
evidence  said  defendants  realized,  or  secured 
satisfactory  contracts  for  the  payment  of,  in 
excess  of  $6.50  per  acre,  with  interest  at  the 


rate  of  6%  per  annum  from  the  date  of  the 
consummation  of  such  sale  to  said  Rule  and 
Allen  by  the  defendants." 

[2]  This  charge  does  not  submit  as  an  Is- 
sue any  agreement  upon  the  part  of  defend- 
ants to  pay  the  plaintiffs  all  that  might  be 
realized  by  them  in  the  sale  of  the  land  In 
excess  of  $6.60  per  acre,  including  the  $10,- 
000.00  which  the  plaintiffs  had  previously 
paid  on  their  original  purchase  agreement,  and 
does  not  authorize  a  recovery  for  the  latter 
amount  It  deals  with  the  status  of  the  par- 
ties as  it  existed  after  that  payment  had 
been  made,  and  submits,  as  the  predicate  for 
a  recovery  by  the  plaintiffs,  whether  Tillar 
agreed,  in  lieu  of  any  further  payments  by 
the  plaintiffs  under  their  contract,  that  he 
and  Bash  would,  for  the  plaintiffs  and  them- 
selves, conclude  the  pending  trade  between 
the  plaintiffs  and  Rule  and  Allen,  and  would 
preserve  for  the  plaintiffs  amy  bonus  agreed 
to  be  paid  by  Rule  and  Allen  for  the  land  in 
excess  of  $6.50  per  acre,  and  account  to  them 
for  all  amounts  over  $6.50  per  acre  which 
they  might  be  able  to  contract  for  with  Rule 
and  Allen.  In  other  words,  the  subject  of 
the  charge  was  whether  Tillar  agreed  that 
he  and  Bush  would  give  to  the  plaintiffs  all 
amounts  over  $6.50  per  acre  which  Rule  and 
Allen  might  agree  to  pay  for  the  land; 
whether  any  amount  in  excess  of  $6.50  per 
acre  was  agreed  to  be  paid  by  Rule  and  Al- 
len ;  and  the  rule  of  liability  in  that  event 
It  made  no  reference  to  any  other  character 
of  agreement  A  finding  that  Tillar  did  so 
agree  would  entitle  the  plaintiffs  to  a  ver- 
dict for  the  amount  in  excess  of  $6.50  per 
acre  that  Rule  and  Allen  agreed  to  pay,  but 
it  would  not  warrant  a  verdict  for  an  amount 
not  a  part  of  that  amount  The  charge  then 
authorized  the  Jury,  if  they  found  that  Til- 
lar agreed  that  he  and  Bush  would  account 
to  the  plaintiffs  for  all  amounts  over  $6.50 
per  acre  contracted  to  be  paid  for  the  land 
by  Rule  and  Allen,  and  that  the  defendants 
did  receive,  realize  or  secure  satisfactory 
contracts  for  such  an  amount,  to  find  for  the 
plaintiffs  the  amount  "which  the  defendants 
realized,  or  procured  satisfactory  contracts 
for  the  payment  of,  in  excess  of  $6.50  per 
acre,  with  interest"  This  plainly  relates 
only  to  the  amount  in  excess  of  $6.50  per  acre 
realized  in  the  transaction  with  Rule  and 
Allen  or  for  the  payment  of  which  they  had 
obligated  themselves.  As  previously  stated, 
that  amount  was  only  $15,000.00.  Under  the 
charge,  therefore,  no  recovery  for  a  greater 
amount  was  authorized.  In  their  printed  ar- 
gument filed  in  this  court  the  plaintiffs  have 
offered  to  file  a  remittitur  of  $10,000.00,  if 
we  should  conclude  that  under  the  charge  no 
greater  amount  than  $15,000.00  with  Interest 
was  recoverable.  It  being  an  undisputed  fact 
that  the  amount  agreed  to  be  paid  by  Rule 
and  Allen  for  the  land  in  excess  of  $6.50 
per  acre  was  $15,000.00,  we  may  reform  the 
Judgment  and  affirm  it  for  the  correct 
amount  The  judgment  of  the  Court  of  Civil 
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Appeals  lg  reversed,  and  the  judgment  of  the 
District  Court  Is  accordingly  reformed  so  as 
to  allow  a  recovery  by  the  plaintiffs  In  the 
amount  of  $15,000.00,  with  Interest  at  the 
legal  rate  from  May  11,  1907;  and  as  thus 
reformed  the  Judgment  of  the  District  Court 
is  affirmed. 


MARSHALL  v.  ROBISON,  Commissioner  of 
General  Land  Office,  et  al  (No.  2784.) 

(Supreme  Court  of  Texas.   Feb.  14,  1917.) 

1.  Public  Lands  «=»180— Competitive  Bid- 
ding—Rights or  Bidders— Statute. 

In  view  of  Vernon's  Sayles'  Ann.  Civ.  St. 
1914,  arts.  5409,  5410,  and  5416,  etc.,  relating 
to  competitive  bidding  for  state  lands,  the  rights 
of  applicants  are  fixed  by  the  filing  of  their  ap- 
plications, and  are  not  affected  by  reasons  of 
the  land  commissioner  for  rejecting  bids. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  f  584.] 

2.  Public   Lards  <9=>172(%)— Competitive 
Bidding — Statute— Construction. 

Vernon's  Sayles'  Ann.  Civ.  St  1914,  art. 
5410,  provides  for  competitive  bidding  for  state 
lands  offered  for  sale  through  the  method  of 
sealed  bids  being  filed  with  the  land  commission- 
er. Article  5416  provides  that  it  shall  be  the 
duty  of  the  Commissioner  to  award  the  land  to 
the  one  offering  the  highest  price  therefor. 
Held,  that  the  provisions  of  article  5416  are 
mandatory,  entitling  the  highest  bidder  who  has 
complied  with  the  other  provisions  of  the  law  in 
making  his  application  to  an  award  of  the  land, 
in  the  enforcement  of  which  right  the  courts 
will  aid  him. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  IS  524-628,  533,  534,  537.] 
8.  Public   Lands  «=172(%)— Competitive 

Bidding— Statute— Construction. 
In  view  of  Vernon's  Sayles'  Ann.  Civ.  St 
1914,  arts.  5410  and  5416,  where  in  an  applica- 
tion for  state  land  the  price  per  acre  stated  was 
in  conflict  with  the  total  price  offered  and  for 
which  the  applicant  executed  his  obligation,  less 
one-fortieth  of  the  "aggregate  purchase  money" 
transmitted  as  required  by  article  5409,  the 
discrepancy  in  the  price  per  acre  was  immate- 
rial, and  would  not  invalidate  the  bid,  but  would 
yield  to  the  aggregate  bid  as  tested  by  the  cash 
transmitted  and  the  obligation  filed. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  §§  524-628,  533,  634,  687.] 

Mandamus  on  the  relation  of  Elmer  Mar- 
shall against  J.  T.  Robison,  Commissioner  of 
the  General  Land  Office,  and  others.  Manda- 
mus granted. 

J.  M.  Caldwell,  of  Midland,  for  plaintiff. 
B.  F.  Looney,  Atty.  Gen.,  and  G.  B.  Smedley, 
Ass't  Atty.  Gen.,  for  defendants. 

YANTIS,  J.  This  Is  an  original  suit  by  the 
relator,  Elmer  Marshall,  asking  that  a  writ 
of  mandamus  be  granted  against  J.  T.  Robi- 
son, the  commissioner  of  the  general  land 
office,  requiring  him  to  approve  his  applica- 
tions for  the  purchase  of  school  land  sections 
2  and  4,  block  39,  township  4  south,  certifi- 
cates 3185  and  3186,  Texas  &  Pacific  Railway 
Company  original  grantee,  and  to  require  the 
respondent  J.  T.  Robison,  commissioner  of 
the  general  land  office,  to  cancel  the  sale 


made  by  him  to  Mrs.  J.  G.  Hall  of  said  two 
sections  of  land.  Mrs.  Hall  and  her  husband 
were  made  parties  to  the  suit  as  co-respond- 
ents by  the  relator. 

It  was  alleged,  and  is  admitted,  that  the 
two  sections  were  classified,  appraised,  and 
advertised  for  sale  by  the  respondent  Robison 
as  containing  640  acres  of  land  each,  and  also 
advertised  that  the  said  sections  would  be 
put  upon  the  market  for  sale  under  the  com- 
petitive bidding  system  on  the  20th  day 
of  August,  1914,  as  640  acres.  On  July  13, 
1914,  the  relator  made  application  for  the 
purchase  of  each  of  said  sections,  offering 
therefor  $4.60  per  acre.  The  obligation  of  the 
relator  attached  to  each  application  for  said 
sections  promised  to  pay  to  the  state  $2,808 
as  the  balance  of  the  purchase  money  for  the 
section,  which,  together  with  $72  in  cash, 
as  the  first  payment  which  accompanied  each 
of  his  bids,  made  the  total  amount  offered 
by  him  for  each  section  $2,880.  Both  ap- 
plications were  written  on  a  form  made  for 
such  purpose  with  blanks  to  be  filled  in  by 
the  applicant  There  was  a  blank  under  tbe 
word  "acres"  In  each  application,  which  was 
filled  out  by  the  applicant  by  writing  therein 
the  figures  "640."  There  was  a  blank  under 
tbe  words,  "price  per  acre,"  and  In  this  blank 
was  written  by  the  applicant  "4.50."  Above 
these  figures  was  written:  "I  agree  to  pay 
for  said  land  tbe  price  per  acre  specified  be- 
low." The  concluding  parts  of  the  applica- 
tions consist  of  what  is  referred  to  as  "obli- 
gation." It  la  a  promise  to  pay,  in  most  parte 
in  the  form  of  an  ordinary  promissory  note, 
the  total  sum  of  $2,808  for  the  purchase  of 
all  of  said  section  No.  2,  and  the  same  amount 
for  all  of  said  section  No.  4,  being  the  bal- 
ance of  the  total  purchase  money  which  be 
agreed  to  pay  for  each  tract  of  land  describ- 
ed, $72  In  cash  having  been  paid  for  each  of 
said  sections. 

The  co-respondent  Mrs.  Hall  made  applica- 
tions also  for  said  section  2  and  for  said  sec- 
tion 4.  Bach  of  her  applications  described 
the  land  as  containing  640  acres  in  each  sec- 
tion, and  for  section  2  she  offered  $4.12% 
per  acre,  and  for  section  4  she  offered  $4.06, 
In  her  "obligation"  for  section  2  she  bid 
$2,662.48,  which,  added  to  $68.27,  which  had 
been  paid  In  cash,  made  the  total  sum  of 
$2,730.75  as  ber  bid  on  all  of  section  2.  Her 
"obligation"  for  section  4  was  In  the  sum  of 
$2,594.78,  which,  added  to  $66.55,  tbe  amount 
of  cash  which  she  had  remitted,  made  the 
total  sum  of  $2,661.33  as  her  bid  for  all  of  sec- 
tion 4. 

[1]  The  bids  of  both  parties  were  opened 
August  21,  1914,  and  both  the  bids  of  each 
party  were  rejected  by  the  land  commis- 
sioner on  the  ground  that  section  2,  under 
corrected  field  notes,  contained  662  acres,  and 
section  4,  under  corrected  field  notes,  contain- 
ed 655%  acres.  He  rejected  both  applica- 
tions of  each  party  on  the  ground  that  they 
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had  applied  to  purchase  only  640  acres,  and 
that  the  law  required  all  tracts  to  be  sold  as 
a  whole,  and  this  attempt  to  buy  a  portion 
only  of  a  tract  rendered  the  applications  void. 
Later,  on  October  13, 1914,  after  he  had  been 
notified  of  the  rejection  of  his  applications, 
relator  filed  -  new  applications  showing  the 
correct  acreage,  according  to  the  corrected 
field  notes,  showing  obligation  In  his  bid  for 
$2,904.53  on  section  2,  and  for  section  4 
showed  an  obligation  In  the  sum  of  $2,876, 
with  the  correct  acreage,  according  to  correct- 
ed field  notes.  He  also  transmitted  sufficient 
additional  cash  to  amount  to  one-fortieth 
of  the  aggregate  price  offered.  On  the  day 
following  the  filing  of  these  new  applications 
by  the  relator,  to  wit,  on  October  14,  1914, 
the  land  commissioner,  acting  on  the  two  ap- 
plications of  the  co-respondent  Mrs.  Hall, 
which  he  had  formerly  rejected,  awarded 
each  section  to  her.  His  reasons  for  making 
the  award  on  the  applications  which  he  had 
rejected  do  not  appear,  and  are  perhaps  im- 
material, since  the  rights  of  the  parties  were 
fixed  by  the  filing  of  their  applications,  with- 
out regard  to  his  reasons. 

[2]  It  Is  a  mandatory  provision  of  the  stat- 
utes that  the  land  shall  be  awarded  "to  the 
one  offering  the  highest  price  therefor."  Ar- 
ticle 6416,  Vernon's  Sayles'  Civil  Statutes. 
This  rule  cannot  be  departed  from.  The  state 
is  vitally  Interested,  In  selling  Its  public  lands, 
to  obtain  the  highest  price  which  may  be  of- 
fered. In  order  to  secure  the  highest  price 
which  any  purchaser  is  willing  to  pay  for  the 
land,  and  in  order  that  all  prospective  pur- 
chasers may  be  treated  fairly  and  with  jus- 
tice, and  that  partiality  may  not  be  shown  to 
any  citizen  who  wishes  to  buy  the  land  offer- 
ed for  sale,  it  is  provided  in  article  5410,  Ver- 
non's Sayles*  Civil  Statutes,  for  competitive 
bidding  through  the  method  of  sealed  bids 
being  filed  with  the  land  commissioner,  all  of 
which  shall  be  opened  on  the  day  following 
the  day  when  the  land  comes  on  the  market, 
said  envelopes  to  be  opened  and  the  bids  ex- 
amined at  10  o'clock  a.  m.  on  said  day.  Can 
any  one  doubt  that  one  of  the  main  purposes 
for  such  competitive  bidding  is  to  secure  to  the 
state  the  highest  price  that  any  bidder  offers 
for  the  land?  Can  any  one  doubt  the  mean- 
ing of  the  language  of  article  5416,  Vernon's 
Sayles'  Civil  Statutes,  when  it  says,  "it  shall 
be  the  duty  of  the  commissioner  to  award  the 
land  to  the  one  offering  the  highest  price 
therefor"?  Necessarily  this  rule  Implies  that 
the  land  shall  not  be  sold  to  the  lowest  bid- 
der therefor.  The  rule  laid  down  is  plain  and 
simple,  and  is  the  only  safe  guide  to  follow, 
when  once  It  has  been  ascertained  from  the 
applications  which  bidder  has  offered  the 
highest  price  for  the  land.  The  duty  is  plain 
that  the  land  should  be  awarded  to  him,  and, 
indeed,  his  rights  are  fixed  so  that  he  is  en- 
titled to  have  the  land  awarded  to  him,  and 
the  courts  will  aid  him  in  the  enforcement  of 
such  right,  he  having  compiled,  of  course, 
191  S.W.-72 


with  other  provisions  of  the  law  by  duly  mak- 
ing bis  application,  transmitting  to  the  land 
commissioner  one-fortieth  of  the  aggregate 
price  which  he  had  bid  for  the  land,  together 
with  an  obligation  in  writing  to  pay  the  state 
the  balance  of  the  amount  offered  in  his  bid. 

[3]  It  must  be  conceded  that  the  relator  of- 
fered the  highest  price  for  the  tract  of  land 
in  his  first  applications,  for  he  offered  $2,880 
for  each  tract,  and  properly  transmitted  to 
the  land  commissioner  $72  in  cash  for  each 
section.  He  executed  his  obligations,  which 
contain  all  the  ingredients  of  a  promissory 
note,  for  $2,808,  which,  added  to  the  cash 
transmitted,  made  a  total  offer  for  each  entire 
tract  of  $2,880,  while  the  total  offered  on  the 
part  of  Mrs.  Hall,  co-respondent,  combining 
both  her  obligation  and  the  cash  she  offered 
for  section  2,  was  $2,730.75,  which  Is  $149.23 
less  than  was  offered  for  said  section  by  the 
relator  In  his  first  application.  Her  total  bid 
for  section  4  was  $2,661.33,  which  was  $218.67 
less  than  the  total  offer  made  for  said  section 
by  the  relator  in  his  first  application.  This 
undoubtedly  demonstrates  that  the  relator 
was  the  highest  bidder  for  each  section,  and 
was  entitled  in  law  to  have  each  section 
awarded  to  him,  unless,  as  contended  by  the 
Attorney  General,  in  behalf  of  the  land  com- 
missioner, It  should  be  considered  that  on  ac- 
count of  having  offered  $4.50  per  acre  for  the 
land,  and  there  being  an  excess  of  acreage  In 
each  section,  according  to  corrected  field  notes, 
his  bid  was  really  in  excess  of  $2,880,  the 
amount  for  which  he  executed  his  obligation, 
combined  with  the  cash  which  he  transmitted, 
and  that,  so  estimating,  he  did  not  accompany 
his  bid  with  one-fortieth  of  such  sum  when 
calculated  at  $4.50  per  acre,  and  when  calcu- 
lating section  2  as  containing  662  acres,  and 
section  4  as  containing  655%  acres,  which 
It  is  claimed  was  the  true  acreage,  according 
to  the  corrected  field  notes  on  file  in  the  land 
office.  It  Is,  of  course,  true  that,  If  he  did  not 
accompany  his  bid  with  cash  in  the  amount  of 
one-fortieth  of  his  total  'bid,  then  his  bid 
would  be  void,  and  should  be  rejected.  It  is 
also  true  that  the  amount  of  his  total  bid,  if 
estimated  at  $4.50  per  acre  for  the  number  of 
acres  In  each  section,  according  to  the  correct- 
ed field  notes,  was  In  excess  of  $2,880;  but 
how  shall  we  ascertain  what  his  total  bid  was? 
Will  It  be  determined  entirely  by  the  fact 
that  his  application  offered  $4.50  per  acre,  or 
will  it,  since  the  provision  offering  $4.50  per 
acre  Is  In  conflict  with  the  amount  of  the  ag- 
gregate bid,  be  determined  that  his  total  bid 
for  the  tract  of  land  was  the  total  amount  of 
money  which  he  offered  as  a  binding  obliga- 
tion in  words  and  figures  to  pay  for  the  tract 
of  land?  His  total  bid  in  words  and  figures 
was  $2,880.  This  is  the  total  amount  for 
which  he  agreed  to  be  obligated  to  pay  for 
each  section.  Now  would  it  be  material  for 
the  state  to  know  how  much  this  would 
amount  to  per  acre?  Certainly  in  substance 
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it  would  be  Immaterial,  though  It  might  be 
useful  In  some  way  to  the  land  commissioner 
in  keeping  Ms  records.  As  a  matter  of  fact, 
the  aggregate  price  offered  by  him  for  each 
tract  of  land  would  make  the  land  sell  for 
less  than  $4.50  per  acre,  when  you  consider 
the  excess  acreage  in  each  section.  But  that 
seems  to  us  to  be  a  mere  irregularity  in  the 
application,  even  if  he  erroneously  stated 
that  the  bid  he  made  would  amount  to  $4.50 
per  acre.  The  statute  does  not  require  the 
application  to  state  what  price  per  acre  is 
bid.  Article  6416,  Vernon's  Sayles'  Civil  Stat- 
utes, only  provides: 

"It  shall  be  the  duty  of  the  commissioner  to 
award  the  land  to  the  one  offering  the  highest 
price  therefor." 

This  is  not  a  requirement  in  any  sense 
that  he  should  be  fastened  down  to  the  meth- 
od of  bidding  so  much  per  acre,  but  it  is  a 
requirement  that  the  aggregate  amount 
which  is  bid  by  him  shall  be  the  highest 
price  offered  therefor.  Article  6400,  Ver- 
non's Sayles'  Civil  Statutes,  provides  that: 

"The  purchaser  shall  transmit  to  the  land 
commissioner  one-fortieth  of  the  aggregate  pur- 
chase money  for  the  particular  tract  of  land." 

It  does  not  fix  the  price  offered  per  acre 
as  the  standard  by  which  to  fix  the  amount 
of  the  applicant's  bid,  but,  instead,  it  fixes 
in  plain  words  the  "aggregate  purchase 
money"  as  such  standard.  There  are  sever- 
al ways  in  which  a  discrepancy  might  arise 
between  the  price  per  acre  stated  in  the  ap- 
plication and  the  total  or  aggregate  bid  real- 
ly offered,  as  shown  by  the  obligation  and 
the  cash  transmitted.  In  this  instance  the 
discrepancy  arose  between  the  stated  price 
per  acre  and  the  aggregate  amount  offered. 
The  discrepancy  arose  out  of  the  fact  that 
the  relator  thought  the  section  contained  640 
acres,  when  in  fact  it  contained  an  excess 
amount.  Such  a  discrepancy  might  result 
from  a  mere  miscalculation.  Take  as  an  il- 
lustration the  bids  of  the  co-respondent  Mrs, 
Hall.  A  similar  error  occurred  in  the 
amount  stated  by  her  which  she  would  pay 
per  acre.  Her  offer  per  acre  was  substantial- 
ly less  than  stated  when  measured  by  the 
aggregate  amount  of  her  bids  for  640  acres, 
which  is  the  number  of  acres  her  applications 
stated  to  be  in  each  section.  But  the  land 
commissioner  properly  disregarded  this  er- 
ror in  calculation,  and  was  guided  by  the 
aggregate  amount  of  her  bids  in  awarding 
her  the  land,  but  be  erroneously  held  the 
offer  "per  acre"  to  be  vital  and  controlling, 
instead  of  the  aggregate  bids,  when  passing 
upon  the  bids  of  the  relator.  Whether  such 
a  discrepancy  arises  from  inadvertence  or 
mistake,  we  think  the  price  per  acre  stated 
in  the  application  should  yield  and  be  con- 
trolled by  the  aggregate  bid  offered  for  the 
tract  of  land  as  tested  by  the  cash  transmit- 
ted and  the  obligation  filed.  When  the  rela- 
tor executed  and  presented  his  promissory 
note  or  obligation  payable  to  the  state  of  Tex- 


as in  the  sum  of  $2,808,  It  was  equivalent  in 
law  to  his  offering  to  the  state  of  Texas  in 
cash  that  amount,  which,  combined  with  the 
$72  cash  transmitted,  made  $2,880  in  cash 
which  he  offered  the  owner  of  the  land  as  his 
aggregate  bid  for  the  tract  It  would  seem 
unimportant  to  the  state  of  Texas  to  know 
whether  he  had  made  a  mistake  in  the  price 
per  acre  stated  in  the  application  as  being 
the  applicant's  opinion  of  how  much  It 
amounted  to  per  acre.  It  would  seem  un- 
fair, unjust,  and  inequitable  to  the  appli- 
cant to  refuse  to  consider  his  bid  at  all,  and 
to  reject  it,  even  If  such  miscalculation  had 
been  made,  when  the  application  showed 
plainly  the  amount  of  his  total  bid  for  the 
entire  tract.  It  would  not  only  be  inequi- 
table and  unjust  to  him,  but  it  would  be  plac- 
ing such  a  construction  on  the  meaning  of 
the  application  as  to  result  in  rejecting  the 
highest  bid  in  fact  which  had  been  offered 
for  the  land,  and  forcing  a  sale  of  It  to  a 
lower  bidder.  In  this  way  the  state  would 
be  placing  a  construction  upon  an  applica- 
tion which  would  require  it  to  accept  the 
lower  bid  Instead  of  the  higher  bid,  whereas 
it  is  to  the  interest  of  the  state  to  secure 
the  highest  bid. 

We  conclude  that  respondent  J.  T.  Rohl- 
son,  commissioner  of  the  general  land  office, 
should  be  required  to  cancel  his  sale  to  the 
co-respondents,  Mrs.  3.  G.  Hall  and  her  hus- 
band, J.  O.  Hall,  and  to  approve  the  applica- 
tions of  the  relator,  and  to  sell  and  award 
said  two  sections  of  land  to  him.  And,  had 
he  filed  no  new  applications,  the  award 
would  be  entitled  to  be  based  upon  the  ag- 
gregate price  offered  by  the  relator  in  his 
original  applications;  but,  since  the  relator 
has  voluntarily,  by  his  applications  filed 
October  13,  1914,  tendered  his  obligations  to 
pay  to  the  state  $2,904.53  for  section  2  and 
$2,876  for  section  4,  together  with  one- 
fortieth  of  such  amounts  in  cash,  which  are 
better  bids  than  were  offered  in  his  original 
applications,  we  think  the  respondent  Robi- 
son  should  award  said  sections  to  the  relator 
on  the  basis  of  his  said  voluntary  applica- 
tions filed  October  13,  1914. 

Mandamus  granted. 

HAWKINS,  J.,  dissents. 


TERRELL,  Comptroller,  v.  MIDDLETON.* 
(Supreme  Court  of  Texas.   Feb.  20,  1917.) 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Suit  by  W.  C.  Mlddleton  against  H.  B.  Ter- 
rell, Comptroller.  Decree  for  complainant 
was  affirmed  by  the  Court  of  Civil  Appeals 
(187  S.  W.  867),  and  defendant  applies  for 
writ  of  error.  Writ  of  error  denied. 

PER  CURIAM.  Application  for  writ  of 
error  refused  January  10,  1917. 

'Rehearing  denied.  See  193  S.  W.  129. 
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HAWKINS,  J.  (concurring).  By  a  mere 
order  and  without  any  written  opinion,  on 
January  10, 1917,  the  Supreme  Court  refused 
the  application  of  the  comptroller  of  public 
accounts  for  a  writ  of  error  In  this  case.  In 
that  order  I  concurred ;  but  therein  I  made 
a  notation  of  my  intention  to  prepare  and 
file  a  statement  of  my  own  views  on  the  law 
of  this  case. 

What  is  the  legal  effect  of  an  order  of  the 
Supreme  Court  refusing  a  writ  of  error?  Up- 
on that  point,  and  even  among  lawyers,  there 
Is  quite  a  divergence  of  opinion.  The  cor- 
rect  answer  depends,  ordinarily,  upon  wheth- 
er, 1q  the  particular  case,  the  essential  ques- 
tions of  law  have  been  fully  presented  In  the 
application  for  writ  of  error. 

Such  answer  is  therefore  twofold,  and  It  Is 
as  follows: 

(1)  If  the  essential  questions  have  been 
duly  preserved  and  presented  through  all  the 
courts,  refusal  of  the  writ  of  error  means, 
ordinarily,  that,  in  the  opinion  of  the  Su- 
preme Court,  the  decision  made  and  the  judg- 
ment entered  by  the  Court  of  Civil  Appeals 
are,  substantially,  sound  and  correct,  and 
therefore  should  not  be  disturbed.  But,  as  a 
matter  of  fact,  It  frequently  happens,  in  such 
cases,  that  the  order  refusing  the  writ  really 
Is  based  upon  some  ground  entirely  different 
from  those  stated  in  the  opinion  of  the  Court 
of  Civil  Appeals  as  the  basis  of  Its  decision 
and  judgment.  Concerning  cases  falling 
within  'this  first  class,  the  Supreme  Court, 
through  Judge  Gaines,  said: 

"In  rejecting  an  application  for  a  writ  of 
error,  we  approve  the  result  of  the  case  as  de- 
termined by  the  Court  of  Civil  Appeals,  but  do 
not  necessarily  adopt  the  opinion."  Fleming  v. 
Loan  Agency,  87  Tex.  238,  27  S.  W.  128,  26  I* 

To  the  same  effect  is  the  following,  also 
from  this  court,  through  Chief  Justice  Stay- 
ton,  in  an  earlier  case: 

"When  application  for  writ  of  error,  showing 
a  case  in  which  this  court  has  jurisdiction,  is 
made,  all  the  questions  presented  by  it  are  care- 
fully considered,  under  the  light  of  such  argu- 
ments as  may  be  filed;  and.  when  in  such  cases 
an  application  is  refused,  this  is  in  effect  a  de- 
cision by  this  court  that  the  decision  of  the 
Court  of  Civil  Appeals  is  correct  in  its  result, 
and  ordinarily  opinions  in  writing  are  not  given 
in  overruling  such  an  application,  even  though 
we  may  not  concur  in  all  the  reasoning  through 
which  the  conclusion  of  the  court  is  reached." 
Brackenridge  v.  Cobb,  85  Tex.  448,  21  S.  W. 
1034. 

(2)  But,  on  the  contrary,  if,  although  the 
decision  and  Judgment  of  the  Court  of  Civil 
Appeals  are  plainly  erroneous,  the  applicant 
for  the  writ  of  error  is  not  in  position  to  com- 
plain— as,  for  Instance,  where  the  point  of 
error  is  not  raised  in  the  application  to  the 
Supreme  Court  for  a  writ  of  error,  or  was 
not  presented  to  the  Court  of  Civil  Appeals 
In  a  motion  for  a  rehearing  as  required  by 
Rule  lc  (150  S.  W.  viii)— -refusal  of  the  writ 
means,  ordinarily,  no  .  more  than  that  such 
point  of  error  has  been  waived  by  the  ap- 


plicant, and  therefore  cannot  be  considered 
further  by  the  Supreme  Court 

The  truth  is  that  in  no  instance  does  a 
refusal  by  the  Supreme  Court  of  a  writ  of 
error  necessarily  or  conclusively  carry  an  ap- 
proval by  that  court  of  the  opinion  of  the 
Court  of  Civil  Appeals,  or  even  of  any  one  or 
more  of  the  grounds  or  reasons  given  in  its 
opinion  in  support  of  its  decision  and  judg- 
ment; and,  in  numerous  instances,  refusal  of 
the  writ  of  error  results  from  failure  of  coun- 
sel to  present,  at  all  to  the  Supreme  Court, 
or  to  preserve,  bring  up,  and  present  there  In 
even  substantial  accordance  with  established 
rales  of  practice,  some  one  or  more  vital  and 
controlling  issues,  upon  which,  but  for  such 
failure,  the  Supreme  Court,  doubtless,  would 
grant  the  writ  of  error,  and  ultimately,  upon 
submission  of  the  cause,  reverse  the  decision 
and  judgment  of  the  Court  of  Civil  Appeals. 

Consequently,  there  being  in  said  order  re- 
fusing the  writ  of  error  in  this  case  nothing 
whatever  stating  or  indicating  the  cause,  or 
reasons  or  reason,  which  Induced  the  Su- 
preme Court  to  refuse  the  writ,  said  order  of 
refusal,  upon  its  face,  and  unless  read  In  con- 
nection with  the  application,  which  does  not 
go  into  our  court  reports,  amounts  to  nothing 
more  than  a  peremptory  refusal,  for  some 
good  reasons  or  reason,  not  Indicated  by  the 
Supreme  Court,  to  disturb  the  decision  and 
judgment  of  the  Court  of  Civil  Appeals;  and 
such  reason,  presumably  at  least,  may  involve 
nothing  more  serious  than  some  failure  upon 
the  part  of  counsel  for  the  applicant  to 
comply,  substantially,  with  some  rule  of  prac- 
tice In  the  courts. 

Furthermore,  from  what  has  been  said 
above,  it  follows  that  even  when  Bald  order 
refusing  the  writ  of  error  In  this  case  Is  read 
in  connection  with,  and  in  the  light  of,  the 
entire  application  for  the  writ,  and  the  briefs 
of  both  parties,  and  the  record  in  this  case, 
and  the  opinion  of  the  Court  of  Civil  Appeals, 
the  utmost  legal  effect  of  such  order  of  re- 
fusal of  said  writ  is  to  declare  that,  In  the 
unanimous  opinion  of  the  Supreme  Court, 
there  is  at  least  one  good  and  sufficient  legal 
reason,  whether  stated  by  the  Court  of  Civil 
Appeals  In  its  opinion  or  not,  upon  which  the 
decision  and  judgment  of  the  Court  of  Civil 
Appeals  should  be  assumed  to  rest,  and  that, 
consequently,  said  decision  and  judgment 
should  be  left  undisturbed. 

Unquestionably,  said  order  of  the  Supreme 
Court  refusing  the  writ  of  error  in  this  case 
leaves  in  full  and  binding  force  and  effect  the 
decision  and  judgment  of  the  Court  of  Civil 
Appeals  perpetuating  the  Injunction  against 
the  payment  of  all  claims  against  the  state 
which  are  involved  in  this  appeal ;  but  It  is, 
likewise,  absolutely  certain  that  In  no  rea- 
sonable view  of  the  matter  can  said  order  of 
refusal  by  the  Supreme  Court  in  this  case 
fairly  be  said  to  indicate  approval  of  the 
opinion  of  the  Court  of  Civil  Appeals,  as  a 
whole,  or  of  any  particular  ground  or  reason 
set  forth  therein  In  support  of  said  decision 
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and  Judgment  of  that  court,  or  to  Indicate 
that  any  particular  claim  against  the  state 
Involved  In  this  appeal  is  obnoxious  to  any 
particular  section  of  the  Constitution  of  Tex- 
as, or  to  indicate  whether  the  hereinafter 
quoted  statute,  article  4842,  which  purports 
to  authorize  the  Governor  to  allow  and  ap- 
prove "deficiencies,"  is,  in  whole  or  in  part, 
valid  or  unconstitutional. 

It  is  too  plain  to  be  denied  that  said  order 
refusing  the  writ  of  error  in  this  case  utterly 
and  wholly  falls  to  indicate  the  opinion  or 
views  of  the  Supreme  Court,  or  of  any  mem- 
ber thereof,  concerning  the  validity  of  all  or 
any  part  of  article  4342,  or  concerning  the 
legal  effect  of  any  particular  section  of  said 
Constitution  upon  any  of  said  claims  against 
the  state.  In  short,  the  action  of  the  Su- 
preme Court,  and  the  only  order  made  by  it, 
leaves  every  material  issue  in  this  case  in 
nublbus,  in  so  far  as  the  opinion  and  views 
of  this  court  of  last  resort,  and  of  its  mem- 
bers, are  concerned.  With  that,  for  my  own 
part,  I  cannot  rest  content.  The  record, 
briefs,  and  printed  arguments  In  this  case, 
and  Its  public  history,  alike  establish  the 
facts  that  while  the  primary  purpose  of  this 
suit  was  to  restrain,  by  injunction,  the  Issu- 
ance of  state  treasury  warrants  in  final  pay- 
ment of  certain  claims  against  the  state,  the 
ultimate,  and  broader,  and  more  enduring 
purpose  of  the  action  was  to  obtain  from  the 
courts.  Including  this  court  of  last  resort,  a 
definite  opinion  disclosing  and  declaring  the 
real  bearing  and  legal  effect  upon  items  of 
expense  such  as  those  involved  in  this  case, 
of,  first,  not  merely  some,  but  all,  applicable 
provisions  of  the  Constitution  of  Texas,  and, 
second,  the  provisions  of  R.  S.  art  4842,  re- 
lating to  the  "allowance"  of  "deficiency  ap- 
propriations," and  payment  thereunder ;  and 
that  opinion  was  sought,  with  reference  to, 
(a)  ordinary  biennial  appropriations,  and  (b) 
"deficiency  allowances"  and  "deficiency  ap- 
propriations." 

A  careful  consideration  of  the  Issues  pre- 
sented, and  of  the  opinion  of  the  Court  of 
Civil  Appeals  for  the  Fourth  Supreme  Judi- 
cial District,  by  Chief  Justice  Fly  (187  S.  W. 
367),  rendered  June  14,  1916,  has  impressed 
very  strongly  upon  my  mind  these  thoughts: 

First  The  decision  of  the  Court  of  Civil 
Appeals  perpetuating  the  injunction  granted 
by  the  district  court  restraining  the  issuance 
of  state  treasury  warrants  for  actual  pay- 
ment by  the  state  of  each  and  all  of  the 
items  of  expense  which  are  Involved  in  this 
appeal,  unquestionably  is  sound,  and  said 
opinion  of  Judge  Fly  (excepting,  possibly,  one 
or  two  remarks  which  are  unimportant  In  so 
far  as  the  decision  of  this  case  Is  concerned) 
constitutes  an  able  and  unanswerable  exposi- 
tion of  the  law  of  this  case,  as  far  as  said 
opinion  goes;  but  it  does  not  fully  cover  the 
case,  as  I  view  it 

Second.  Sound  In  principle  and  well  set- 
tled by  decisions  of  this  court  and  of  other 
courts,  is  the  proposition  that  the  unconstitu- 


tionality of  an  appropriation  bill  or  other 
statute  need  not  be  pleaded,  such  question 
being  inherent;  and,  as  a  corollary,  when 
such  question  becomes  material  in  a  case  be- 
fore the  court,  it  is  the  duty  of  that  court  to 
declare  such  appropriation  bill  or  other  stat- 
ute unconstitutional.  In  whole  or  in  part  as 
the  case  may  be,  whenever  It  discovers  such 
unconstitutionality,  whether  the  same  has 
been  pleaded  or  not;  and  that  of  course,  in- 
volves and  applies  to  each  applicable  provi- 
sion of  the  Constitution.  Thompson  v.  Hous- 
ton, 81  Tex.  610;  Furman  v.  Nichol,  8  Walt 
44,  19  L.  Ed,  870;  Townes*  Texas  Pleading 
(2d  Ed.)  p.  397. 

Third.  This  is  a  pioneer  case.  The  ques- 
tions Involved  In  this  appeal  may  affect,  very 
materially,  future  financial  operations  of  our 
state  government  Involving  the  expenditure, 
from  year  to  year,  of  considerable  sums  of 
money  from  the  state  treasury,  derived  from 
taxation,  some  such  expenditures  to  be  made 
out  of  biennial  "general  appropriations,"  and 
some  through  "deficiency  allowances"  under 
B.  S.  art  4342  sequor,  to  be  paid  out  of  some 
"deficiency  appropriation"  made  In  a  lump 
sum,  before,  or  to  be  made  after,  the  "approv- 
al" by  the  Governor  of  such  "deficiency  al- 
lowance." 

Consequently,  a  full  expression  by  the  ap- 
pellate courts  upon  each  of  the  questions  of 
law  raised  in  this  appeal  might  prove  to  be 
of  material  assistance  to  the  co-ordinate 
branches  of  the  government  while  failure  to 
make  such  expression  upon  some  branch  of 
the  case  as  presented  by  the  appeal,  or  upon 
some  applicable  section  of  our  Constitution, 
even  though  not  relied  upon  by  either  party 
to  the  suit,  might  be  misunderstood  or  mis- 
construed as  holding,  by  implication  at  least, 
that  some  certain  sound  contention  made  in 
support  of  the  prayer  for  injunction  la  with- 
out merit  or  that  such  section  of  said  Con* 
stltution  does  not  Inhibit  such  expenditures. 

Under  the  circumstances  of  the  case,  and 
in  accordance  with  the  general  practice  of  ap- 
pellate courts  In  other  states,  and  occasional 
but  long-established  precedents  in  this  court 
in  cases  of  far  less  importance  than  this  case, 
it  seems  to  me  to  be  clear:  (1)  That  all  ques- 
tions of  law  which  are  Involved  in  this  ap- 
peal should  be  both  considered  by  the  appel- 
late courts  and  passed  upon,  explicitly,  defi- 
nitely, and  expressly,  In  some  written  opin- 
ion; and  (2)  that  the  Supreme  Court  as  the 
court  of  last  resort,  should  carefully  ramify 
the  whole  subject  and  make,  in  some  form 
or  fashion,  by  express  adoption  of  the  law  of 
the  case  as  set  forth  In  the  opinion  of  the 
Court  of  Civil  Appeals,  or  otherwise,  a  plain 
and  definite  statement  of  its  own  views  and 
opinion  upon  every  issue  in  the  case,  thereby 
setting  the  entire  matter  permanently  at  rest 
Why  not? 

It  Is  true  that  in  cases  involving  two  or 
more  separately  decisive  Issues,  appellate 
courts  frequently  restrict  the  decision  to  only 
one  or  more  such  issues,  pretermitting  dis- 
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cussion  of  others ;  but  it  seems  to  me  that  to 
prevent  (a)  the  necessity  of  recurring  appeals 
of  the  same  suit,  and  (b)  a  multiplicity  of 
suits,  the  better  practice,  even  ordinarily, 
time  permitting,  is  to  determine,  once  for  all, 
every  material  question  of  law  presented  up- 
on an  appeal;  and  especially  is  that  better 
practice  applicable  to  this  case  because  of  its 
intrinsic,  fundamental,  far-reaching,  and 
abiding  importance  in  the  transaction  of  the 
fiscal  affairs  of  our  state  government 

It  is  true,  also,  as  above  indicated,  that, 
generally,  in  refusing  a  writ  of  error,  this 
court  does  not  write  upon  the  questions  In- 
volved, but  contents  itself  with  a  mere  order 
of  refusal,  such  as  has  been  entered  in  this 
case,  and  such  possibly  implied  affirmance 
of  the  result,  in  the  particular  case,  announc- 
ed therein  by  the  Court  of  Civil  Appeals,  and 
without  thereby  approving,  in  terms,  or  even 
by  necessary  implication,  the  course  of  rea- 
soning followed  by  that  court,  and  without 
implying  that  such  decision  by  the  Court  of 
Civil  Appeals  is  not  sustainable  upon  some 
ground  or  grounds  other  than  those  stated  in 
its  opinion  in  the  case;  but  that  rule  rests 
mainly  upon  the  idea  of  conserving  the  time 
of  the  Supreme  Court,  and  to  that  rule,  and 
even  recently,  and  in  cases  of  comparatively 
slight  importance,  there  have  been  numerous 
exceptions. 

For  the  reasons  stated  above,  this  case,  as 
it  reaches  the  Supreme  Court,  is,  in  my  esti- 
mation, of  such  exceptional  nature  as  to  jus- 
tify, if  not  require,  a  definite  expression  of 
the  opinion  and  views  of  this  court  of  last 
resort 

Just  here  it  may  not  be  inappropriate  to 
say  that  because  of  the  general  public  im- 
portance of  this  case,  the  motion  of  the  de- 
fendant in  error  to  "advance"  action  of  this 
court  upon  the  application  for  a  writ  of  error 
was  granted,  and  that  since  the  foregoing 
was  written  plaintiff  in  error  has  filed  in 
this  court  his  motion  for  a  rehearing,  con- 
taining, among  other  things,  the  following: 

"The  constitutional  questions  involved  in  this 
case  have  never  before  been  presented  to  the 
courts  of  this  state  for  determination.  We  have 
not  been  able  to  find  where  the  precise  question 
has  come  before  any  court.  *  •  •  The  deci- 
sion of  the  Court  of  Civil  Appeals,  in  onr  judg- 
ment, is  erroneous;  but.  if  it  should  be  held 
that  that  decision  properly  disposes  of  the  case, 
the  questions  here  involved  are  so  important 
that  they  should  be  decided  by  the  court  of  last 
resort  as  a  guide  to  future  Legislatures.  It  is 
quite  evident  that  the  Legislature  construes 
the  Constitution  as  authorizing  the  appropria- 
tion here  sought  to  be  held  void.  •  •  *  Un- 
til a  decision  is  handed  down  by  this  court  fear- 
lessly and  fairly  dealing  with  the  law  questions 
involved,  as  it  deals  with  all  questions  coming 
before  it  such  appropriations,  no  doubt  will 
be  continuously  made.  The  Legislature  and 
the  people  at  large  are  entitled  to  have  the 
sections  of  the  Constitution  involved  construed 
by  this  court  and  the  power  of  the  Legislature 
defined  for  their  future  guidance  in  the  event 
this  court  is  of  the  opinion  that  the  appropria- 
tions in  controversy  are  invalid." 

Bpterta}nlng,  as  I  do,  the  ideas  herein- 
above stated  by  me,  and  impelled  by  a  pee- 
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slatent  sense  of  duty  in  the  premises,  and 
pursuant  to  my  said  notation  in  said  order 
of  this  court  refusing  the  writ  of  error,  but 
speaking  strictly  for  myself  alone,  I  state, 
below,  the  essential  facts,  and  record  there- 
with my  views  concerning  the  law  of  this 
case. 

Those  views  will,  I  trust,  be  found  to  be  In 
harmony  with  my  long  entertained  views  con- 
cerning the  legal  effect  of  certain  provisions 
of  our  state  Constitution,  as  Indicated  by  my 
dissenting  opinion,  filed  In  the  year  1914,  in 
Dallas  County  v.  Lively,  106  Tex.  364,  167 
S.  W.  219,  wherein  this  court  held  that  a 
county  commissioner's  court  legally  may 
make  an  order  increasing  the  salary  of  a 
county  judge  relate  back  to,  and  become  op- 
erative from,  a  previous  date. 

The  General  Appropriation  Bill  passed  by 
the  Thirty-Third  Legislature  (General  Laws 
1913, 1  S.  S.)  carried,  at  page  118,  the  follow- 
ing Items: 

"Mansion  and  Grounds      For  the  Tears  Ending 

Aug.  81.1*14.   Aug.  n,  IBIS. 
For  Governor's  mansion,  * 

Including    repairs  and 

remodeling  of  mansion, 

Improvement  of  grounds 

surrounding  the  man- 
sion, Including  repairs 

and    Improvements  to 

mansion    and  grounds 

and  the  necessary  labor 

to  care  for  same,  to  b» 

expended  In  two  years..  tttOQD.u* 
Labor  and  employes  at 

mansion   1.000.00  $1,000.00 

Fuel.  HghtB,  water.  Ice, 

grooerles   and  Inciden- 
tals   a,  ooo.oo  2.000.00 


Total   $15,000.00  $$,000.00 

"The  appropriations  herein  provided  for  the 
executive  office  and  mansion  grounds  are  to  be 
construed  as  the  maximum  sums  to  be  appro- 
priated to  and  for  the  several  purposes  named 
herein,  and  no  expenditures  shall  be  made,  nor 
shall  any  obligations  be  incurred  which,  added 
to  the  actual  expenditures,  will  exceed  the 
amounts  herein  appropriated  for  either  of  the 
said  purposes,  except  under  the  provisions  pro- 
vided for  in  article  4342  of  chapter  two,  title 
sixty-five,  of  the  Bevised  Civil  Statutes  of 
1911." 

That  statute  is  as  follows: 

"All  heads  of  departments,  managers  of  state 
institutions  or  other  persons  intrusted  with  the 
power  or  duty  of  contracting  for  supplies,  or  in 
any  manner  pledging  the  credit  of  the  state  for 
any  deficiency  that  may  arise  under  their  man- 
agement or  control,  shall,  at  least  thirty  days 
before  such  deficiency  shall  occur,  make  out  a 
sworn  estimate  of  the  amount  necessary  to  cover 
such  deficiency  until  the  meeting  of  the  next 
Legislature;  and  such  estimate  shall  be  im- 
mediately filed  with  the  Governor  of  the  state, 
who  shall  thereupon  carefully  examine  the  same 
and  approve  or  disapprove  the  same  in  whole  or 
in  part  When  such  deficiency  claim,  or  any 
part  thereof,  has  been  so  approved  by  the  Gov- 
ernor he  shall  indorse  his  approval  thereon, 
designating  the  amount  and  items  thereof  ap- 
proved and  the  items  disapproved,  and  file  the 
same  with  the  Comptroller ;  and  the  same  shall 
be  authority  for  the  comptroller  to  draw  his 
deficiency  warrant  for  so  much  thereof  as  may 
be  approved;  but  no  claim,  or  any  part  thereof, 
shall  be  allowed  or  warrant?  drawn  therefor  by 
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the  comptroller,  or  paid  by  the  treasurer,  unless 
such  estimate  has  been  so  approved'  and  filed. 
-  If  there  is  a  deficiency  appropriation  sufficient 
to  meet  such  claim,  then  a  warrant  shall  be 
drawn  therefor  and  the  same  shall  be  paid;  bat, 
if  there  is  no  such  appropriation,  or  if  such 
appropriation  be  so  exhausted  that  it  is  not 
sufficient  to  pay  such  deficiency  claim,  then  a 
deficiency  warrant  shall  issue  therefor;  and 
such  claim  shall  remain  unpaid  until  provision 
be  made  therefor  at  some  session  of  the  Leg- 
islature thereafter;  provided,  that  the  provi- 
sions of  this  section  [article]  shall  not  apply  to 
fees  and  dues  for  which  the  state  may  he  liable 
under  the  general  laws;  provided,  further,  when 
any  injury  or  damage  shall  occur  to  any  public 
property  from  flood,  storm  or  any  unavoidable 
cause,  the  estimate  may  be  filed  at  once,  but 
must  be  approved  by  the  Governor  as  provided 
in  this  section  [article]." 

The  above-quoted  General  Appropriation 
Act  Is  not  germane  to  any  issue  in  this  case, 
unless  and  except  as  it  may  serve  as  a  predi- 
cate tor  the  hereinafter  mentioned  "deficiency 
allowance"  which  was  made  by  the  Governor 
on  December  14, 1914,  and  for  the  hereinafter 
mentioned  "deficiency  appropriation"  of  $1,- 
300  which  was  made  by  the  Legislature  "for 
the  year  ending  August  31, 1915." 

To  supplement  said  general  appropriation 
of  $2,000  for  "fuel,  lights,  water,  Ice,  gro- 
ceries and  Incidentals"  for  the  year  ending 
August  31,  1915,  which,  it  was  found,  was 
about  to  become  exhausted,  there  was  made, 
approved  by  the  Governor,  and  filed  with  the 
comptroller,  on  December  14,  1914,  an  esti- 
mate, or  "application  for  an  approved  defi- 
ciency," of  $1,500  for  the  payment  of  ac- 
counts against  said  $2,000  appropriation:  and 
all  that  seems  to  have  been  done  substantial- 
ly In  compliance  with  the  requirements  of 
article  4342. 

Thereafter,  and  during  the  fiscal  year  end- 
ing August  31, 1915,  said  entire  original  "gen- 
eral appropriation"  of  $2,000  having  been  ex- 
pended, the  Governor  who  went  out  of  of- 
fice on  January  19,  1915,  and  his  successor, 
•  respectively,  Incurred  certain  expenses,  as 

shown  below,  and  for  said  items  of  expense, 
and  In  pursuance  of  the  provisions  of  article 
4342,  and  by  reason  of  said  "approved  defi- 
ciency" of  $1,500,  the  comptroller  Issued  cer- 
tain "deficiency  warrants,"  which  were  not 
paid  promptly  because  there  happened  to  be 
then  In  the  state  treasury  no  money  which 
had  been  appropriated  for  the  purpose  df 
paying  allowed  deficiencies.  Those  warrants 
were  outstanding  when  this  suit  was  filed. 

After  issuance  of  said  "deficiency  war- 
rants," and,  apparently,  In  part,  at  least,  for 
their  protection,  the  Thirty-Fourth  Legisla- 
ture, during  Its  regular  session,  by  "An  act  to 
make  appropriations  to  cover  authorized  de- 
ficiencies, *  •  •  for  the  year  ending  Au- 
gust 31,  1915"  (Acts  1915,  p.  13),  made  a  "de- 
ficiency appropriation,"  as  follows:  "For 
Governor's  Mansion:  Water,  fuel,  lights,  etc., 
$1,500.00."  And  thereon  the  main  issue  in 
this  case  must  turn. 

That  act  was  approved  February  12, 1915, 
and  on  that  day  Mlddleton,  a  citizen  and  tax- 
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payer  of  this  state,  filed  In  the  district  court 
of  Travis  county,  Fifty-Third  Judicial  dis-  * 
trlct,  this  suit  against  Terrell,  as  comptroller 
of  public  accounts,  for  an  injunction  restrain- 
lng  him,  generally,  from  issuing  state  treas- 
ury warrants  against  said  "deficiency  appro- 
priation" of  $1,600,  In  final  payment  of 
claims  against  the  state  of  Texas,  Including 
those  for  which  said  outstanding  "deficiency 
warrants"  had  been  Issued.  As  grounds  for 
such  Injunction,  the  taxpayer  alleged  that 
such  "deficiency  appropriation"  was  "an  at- 
tempt to  increase  the  compensation  of  the 
Governor,"  and  therefore  was  violative  of 
section  5  of  article  4  of  the  Constitution  of 
Texas,  hereinafter  quoted.  A  temporary  in- 
junction, as  prayed  for,  was  granted,  after 
which  the  action  seems  to  have  been  narrow- 
ed to  only  the  specific  Items  of  expense  here- 
inafter enumerated. 

As    grounds    for    injunction,  Mlddleton 
pleaded: 

(1)  That  the  specific  Items  of  expense  com- 
plained of  were  not  embraced  by  said  items 
in  said  "deficiency  appropriation"  act  of  1915, 
reading,  "For  Governor's  Mansion:  Water, 
fuel,  lights,  etc..  $1,500.00." 

(2)  That  said  Items  of  expense  were  for 
private  and  individual  purposes,  and  not  for 
the  public  good,  and,  even  if  embraced  by 
said  items  in  said  "deficiency  appropriation" 
act,  are,  nevertheless,  in  direct  contravention 
of  the  following  provisions  of  the  Constitu- 
tion of  Texas: 

(a)  "He  (meaning  the  Governor)  shall,  at  stat- 
ed times,  receive  as  compensation  for  his  serv- 
ices an  annual  salary  of  four  thousand  dollars, 
and  no  more,  and  shall  have  the  use  and  occupa- 
tion of  the  Governor's  mansion,  fixtures  and 
furniture."    Section  5  of  article  4. 

(b)  "Taxes  shall  be  levied  and  collected  by 

feneral  laws  and  for  public  purposes  only." 
lection  3  of  article  8. 

(c)  "All  free  men,  when  they  form  a  social 
compact,  have  equal  rights,  and  no  man,  or  set 
of  men,  is  entitled  to  exclusive  separate  public 
emoluments,  or  privileges,  but  in  consideration 
of  public  services."    Section  3  of  article  1. 

(d)  "The  Legislature  shall  provide  by  law  for 
the  compensation  of  all  officers,  servants,  agents 
and  public  contractors,  not  provided  for  in  this 
Constitution,  but  shall  not  grant  *  *  *  by 
appropriation  or  otherwise,  any  amount  of  mon- 
ey out  of  the  treasury  of  the  state,  to  any  in- 
dividual, on  a  claim,  real  or  pretended,  when 
the  same  shall  not  have  been  provided  for  by 
pre-existing  law,  nor  employ  anyone  in  the  name 
of  the  state,  unless  authorized  by  pre-existing 
law."   Section  44  of  article  3. 

(e)  "The  Legislature  shall  not  have  the  right 
to  levy  taxes  or  impose  burdens  upon  the  people, 
except  to  raise  revenue  sufficient  for  the  eco- 
nomical administration  of  the  government,  in 
which  may  be  included  the  following  purposes: 
*  *  *  The  payment  of  all  officers,  agents 
and  employes  of  the  state  government,  and  all 
incidental  expenses  connected  therewith."  Sec- 
tion 48  of  article  3. 

(f)  "No  debt  shall  be  created  by  or  on  behalf 
of  the  state,  except  to  supply  casual  deficiencies 
of  revenue,  •  •  *  defend  the  state  in  war, 
or  pay  existing  debt;  and  the  debt  created  to 
supply  deficiencies  in  the  revenue  shall  never 
exceed,  in  the  aggregate  at  any  one  time,  two 
hundred  thousand  dollars."  Section  49  of  ar- 
ticle 8. 
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(g)  "The  Legislature  shall  have  no  power  to 
give  or  to  lend,  or  to  authorise  the  giving  or 
lending,  of  the  credit  of  the  state  in  aid  of,  or  to, 
any  person,  association  or  corporation  whether 
municipal  or  other;  or  to  pledge  the  credit  of 
the  state,  in  any  manner  whatsoever,  for  the 
payment  of  the  liabilities,  present  or  prospec- 
tive, of  any  individual,  association  of  individ- 
uals, municipal  or  other  corporation  whatso- 
ever."  Section  50  of  article  3. 

(b)  "The  Legislature  shall  have  no  power  to 
make  any  grant  or  authorize  the  making  of  any 
grant  of  public  money  to  any  individual,  asso- 
ciation of  individuals,  municipal  or  other  cor- 
poration whatsoever."   Section  51  of  article  3. 

(i)  "No  appropriation  for  private  or  indi- 
vidual purposes  shall  be  made."  Section  6  of 
article  16. 

The  comptroller  excepted  to  the  sufficiency 
of  Mlddleton's  petition,  upon  these  grounds: 
(a)  That  the  action  of  the  Legislature,  in 
holding  said  Indebtedness  legal  and  In  provid- 
ing for  payment  thereof,  is  not  subject  to  re- 
view by  the  courts,  (b)  That,  because  Mid- 
dleton  has  no  interest  in  this  suit  other  than 
as  a  taxpayer  In  common  with  others  similar- 
ly situated,  he  cannot  maintain  this  action, 
(c)  That  this  suit  Is  one  against  the  state 
of  Texas,  which  is  not  shown  to  have  con- 
sented to  be  sued,  (d)  That  the  suit  Is  not 
within  the  Jurisdiction  of  the  district  court. 

The  comptroller  further  answered,  aver- 
ring, among  other  things,  in  substance:  (1) 
That  said  expenses  were  Incurred  by  the  Gov- 
ernor, not  for  private,  but  for  public,  purposes ; 
that  all  commodities  and  things  purchased,  as 
set  forth  In  plaintiff's  petition,  were  Included 
in  either  the  furniture  or  the  fixtures  of  the 
mansion  and  grounds,  or  for  fuel,  light, 
water,  ice,  groceries,  and  Incidentals  for  the 
Governor's  mansion  and  grounds;  that  said 
general  appropriation  of  $2,000  was  made  and 
exhausted,  and  that  said  "deficiency  allow- 
ance" of  $1,500  was  approved  by  the  Govern- 
or and  filed  with  the  comptroller,  by  author- 
ity of  R.  S.  art.  4342,  all  as  hereinabove 
stated;  and  that,  consequently,  all  of  the 
items  of  expense  in  controversy  constituted 
valid  Indebtedness  and  legal  claims  against 
the  state,  and  were  so  prior  to  the  passage  of 
said  "deficiency  appropriation"  act  approved 
February  12, 1915,  appropriating  said  item  of 
$1,500;  that  payment  by  the  Legislature 
of  said  Indebtedness  is  authorized  by  said 
provisions  of  section  49  of  article  3  of  our 
state  Constitution ;  and  that,  unless  restrain- 
ed, he  would  issue  state  treasury  warrants 
for  the  final  payment  of  said  Items  of  ex- 
pense In  controversy.  (2)  That  as  matters  of 
law,  of  custom,  and  of  equity,  the  state  should 
pay  said  items  of  expense.  Thereupon  ftfld- 
dleton  pleaded  that,  If  said  article  4342  Is 
to  be  construed  as  authorizing  the  Incurring 
of  said  Items  of  expense  as  debts  against  the 
state,  that  statute  Is  void  as  contravening 
each  of  the  foregoing  provisions  of  said  Con- 
stitution. 

Upon  the  trial,  which  was  without  a  Jury, 
the  district  court  dissolved  said  temporary 
injunction  in  part  and  perpetuated  it  in  part 

The  Items  of  expense  as  to  which  the  tem- 


porary Injunction  was  dissolved  were  as  fol- 
lows: Four  claims  for  water  and  light;  one 
claim  for  gas  heater,  cooking  vessels,  and 
dishes;  one  claim  for  matting,  carpets,  and 
fixtures;  one  claim  for  cleaning  flues;  and 
two  claims  for  telephone  service.  As  to  them 
no  appeal  was  taken. 

The  items  of  expense  as  to  which  the  in- 
junction was  so  perpetuated,  and  appeal  tak- 


en, were  as  follows: 

1-16-1915  Drlskill  Hotel,  punch  f  7150 

1-16-1915  Drlskill    Hotel,     chicken  salad. 

olives,  Saratoga  flakes,  almonds 
and  cases,  coffee,  mints,  sugar, 
lettuce,  waiters,  cooks  and  help- 
ers   152.40 

1-18-1915  Tobln's    Book    Store,  invitations, 

correspondence  cards,  envelopes..  53.50 

12-  8-1914  Achilles  &  Co.,  groceries   98.90 

1-16-1915  MaerkTs  Bakery,  groceries   14.20 

1-17-1915  Excelsior  Meat  Market,  meats,  etc.  12.00 

1-11-1915  Bryant  Bros.,  horseshoeing   2.60 

12-  1-1914  W.  J.  Forster,  dealer  In  fruits  and 
vegetables,  character  of  articles 

not  stated    U.90 

1-  1-1916  w.  J.  Forster,  character  of  articles 

not  stated    16.05 

2-  1-1915  Consumers'  Fuel  A  Ice  Co.,  coal 

furnished  Governor's  mansion  In 

January    21.26 

1-  1-1815  W.  J.  Forster,  "at  different  dates 
from  January  18th  to  80th,  In- 
clusive," character  of  articles  not 

stated    5.70 

Total    2465.90 


The  foregoing  claims,  It  seems,  were  the 
only  ones  for  which  deficiency  warrants  had 
been  issued  against  said  "deficiency  allow- 
ance" of  $1,500.  Plaintiff's  amended  petition 
prayed  that  payment  of  all  those  claims  be 
restrained  by  Injunction. 

From  so  much  of  said  Judgment  of  the 
district  court  as  perpetuated  said  Injunction 
as  to  said  designated  items  of  expense  the 
comptroller  appealed  to  the  Court  of  Civil 
Appeals  for  the  Third  Supreme  Judicial  Dis- 
trict, from  which,  in  equalizing  the  docket1;, 
the  cause  was  transferred  to  the  Court  of 
Civil  Appeals  for  the  Fourth  District,  at  San 
Antonio,  and  that  court  decided  the  case 
against  him ;  whereupon,  after  his  motion  for 
a  rehearing  had  been  overruled,  he  filed  said 
application  to  the  Supreme  Court  for  a  writ 
of  error,  which  application  was  overruled, 
as  above  stated. 

The  Court  of  Civil  Appeals  held,  In  sub- 
stance: 

(1)  That  a  taxpaylng  citizen  may  maintain 
a  suit  to  restrain  a  state  officer  from  perform- 
ing Illegal,  unauthorized,  and  unconstitution- 
al acts,  such  as  issuing  state  treasury  war- 
rants calling  for  the  Illegal  disbursement  of 
state  funds,  thereby  increasing  said  tax- 
payer's burdens. 

The  holding  was  correct  City  of  Austin 
v.  McCall,  95  Tex.  565,  68  S.  W.  791;  Cramp- 
ton  v.  Zabriskle,  101  U.  S.  609,  25  L.  Ed.  1070; 
Bryant  v.  Logan,  56  W.  Va.  141,  49  S.  E.  21, 
3  Ann.  Cas.  1014. 

(2)  That  when  a  state  officer  acts,  In  such 
Instances,  without  legal  authority,  he  Is  not 
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acting  for  or  In  the  Interests  of  the  state, 
and  a  salt  like  this,  against  him,  Is  not,  In 
effect,  a  suit  against  the  state. 

That  holding  Is  undoubtedly  sound,  on  prin- 
ciple and  on  authority.  United  States  v.  Lee, 
106  U.  S.  196,  1  Sup.  Ct  240,  27  L.  Ed.  171 ; 
Osborn  y.  Bank,  9  Wheat  738,  6  L.  Ed.  204; 
Conley  t.  Daughters  of  the  Republic,  106 
Tex.  80,  156  S.  W.  197,  157  S.  W.  937 ;  Id., 
151  S.  W.  877.  The  question  Is  treated  ex- 
haustively In  decisions  cited  In  briefs  In 
Stephens  v.  T.  ft  P.  Ry.,  100  Tex,  177,  97  S. 
W.  309,  Involving  the  Railway  Gross  Receipts 
Tax  Act  of  1905  (Acts  29th  Leg.  c.  141). 

(3)  That  the  district  court  has  jurisdiction 
over  a  suit  of  this  character,  the  action  be- 
ing, not  in  the  nature  of  a  mandamus,  to 
compel  performance  of  public  duty,  but  for 
Injunction,  to  restrain  performance  of  an 
act  which  is  inhibited  by  our  state  Constitu- 
tion. • 

That  the  proposition  is  sound  Is  too  clear 
for  argument,  and  to  that  effect  are  the  de- 
cisions in  previous  cases.  Const,  of  Tex.  art. 
5,  §  8;  R.  S.  4643;  Kaufman  County  v. 
McGaughey,  3  Tex.  Civ.  App.  655,  21  S.  W. 
261;  Sterrett  v.  Gibson  (Civ.  App.)  168  S. 
W.  16. 

(4)  That  even  though  the  Legislature  may 
have  recognized  the  claims  or  expenses  In 
question  as  valid  claims  against  the  state, 
find  appropriated  money  with  which  to  pay 
them,  such  legislative  action  Is  not  conclusive 
or  binding  upon  the  courts,  and  will  not  deter 
them  from  holding  such  appropriation  un- 
constitutional and  void,  and  restraining  Is- 
suance of  state  treasury  warrants  in  payment 
of  such  claims, 

The  contention  of  the  comptroller  upon  that 
point  is  absurd,  because,  necessarily,  It  rests 
upon  the  view  that,  whenever  there  is  a  clash 
between  a  statute  enacted  by  the  Legislature 
and  the  Constitution  of  Texas,  the  latter 
must  yield  to  the  former.  The  practical  ef- 
fect would  be  to  make  the  will  of  the  Legis- 
lature, each  member  of  which  is  required  to 
take  an  oath  to  support  the  Constitution,  su- 
perior to  the  will  of  the  entire  people  as 
plainly  expressed  in "  their  social  compact. 
In  the  exercise  of  powers  not  Inhibited  by  the 
Constitution  of  the  United  States  or  by  the 
Constitution  of  Texas,  our  Legislature  Is, 
indeed,  supreme ;  but  Its  powers  do  not  real- 
ly transcend  the  restrictions  imposed  by  the 
people  themselves  in  the  organic  law  of  the 
state.  Well  was  It  said  by  the  Supreme 
Court  of  the  United  States,  in  the  noted  case, 
of  United  States  v.  Lee,  supra: 

"No  man  in  this  country  is  so'  high  that  he  is 
above  the  law.  No  officer  of  the  law  may  set 
that  law  at  defiance  with  impunity.  All  the 
officers  of  the  government,  from  the  highest  to 
the  lowest,  are  creatures  of  the  law,  and  are 
bound  to  obey  it" 

And,  by  way  of  application,  It  is  pertinent 
to  add  here  that  as  related  to  provisions  of 
a  statute  conflicting  therewith,  our  state  Con- 
stitution is  our  supreme  law,  which  the  courts 


are  ordained  to  construe  and  uphold.  Cooley, 
Const  Lim.  (7th  Ed.)  p.  228;  Leiber,  Civil 
Liberty  and  Self-Government 

Consequently,  whenever,  In  a  pending 
cause,  such  a  clash  is  presented  for  adjudica- 
tion by  the  courts,  their  duty  is  plain.  Man- 
ifestly, they  cannot  uphold  both  the  invalid 
statute  and  the  Constitution;  they  must  up- 
hold the  latter  as  paramount,  both  because 
It  Is  the  solemnly  declared  will  of  the  whole 
people,  and  because  each  member  of  the  Judi- 
ciary has  sworn  to  support  It  even  though 
the  meager  maximum  of  compensation  fixed 
therein  for  the  Chief  Executive  of  this  great 
commonwealth  may  be  glaringly  inadequate 
under  present  conditions.  Always  reluctant- 
ly, yet  Independently,  that  power  has  been 
exercised,  and  that  duty  has  been  performed, 
by  the  courts  of  Texas  in  cases  too  numerous 
to  mention  here.  Indeed,  upon  that  doctrine, 
as  announced  by  the  Illustrious  Chief  Jus- 
tice Marshall,  in  behalf  of  the  Supreme  Court 
of  the  United  States,  in  Marbury  v.  Madison, 
1  Cranch,  137,  2  I*  Ed.  60,  were  laid  the 
very  foundations  of  our  state  government; 
and  upon  that  corner  stone  rest  ultimately, 
the  rights  and  liberties  of  the  people — secure, 
let  us  hope,  from  either  Inadvertent  or  Inten- 
tional encroachments  of  the  Legislative  or  of 
the  Executive  Department  or  of  both  com- 
bined. 

(5)  That  the  Constitution  of  Texas  neither 
authorizes  nor  permits  the  Legislature  to  ap- 
propriate moneys  from  the  state  treasury  for 
the  purchase,  for  the  Governor,  of  any  of  the 
various  above-enumerated  articles  and  things 
for  which  said  "deficiency  warrants"  were 
so  Issued. 

That  is  the  marrow  of  said  decision ;  and 
from  that  conclusion  there  Is,  within  the  en- 
tire realm  of  reason,  no  possible  avenue  of 
escape.  In  support  thereof  Judge  Fly  cites 
three,  and  only  three,  sections  of  said  Consti- 
tution, to  wit,  section  5  of  article  4,  section 
6  of  article  16,  and  section  60  of  article  3, 
supra.  But  clearly  they  would  be  enough  if 
there  were  none  other  of  similar  import  and 
legal  effect 

"Compensation,"  as  used  In  said  section  5, 
evidently  was  employed  iu  Its  generic  sense. 
For  a  discussion  of  "compensation,"  as  em- 
ployed In  said  Constitution,  see  my  dissent- 
ing opinion  in  Dallas  County  v.  Lively,  supra. 
See,  also,  State  v.  Haldeman  (Civ.  App.)  163 
S.  W.  1020.  The  declaration  that  the  "com- 
pensation" of  the  Governor  for  his  services 
shall  be  "an  annual  salary  of  four  thousand 
dollars"  clearly  indicates  a  purpose  to  re- 
strict such  compensation  to  that  amount ;  the 
udded  clause,  "and  no  more,"  firmly  rivets 
said  meaning  of  the  preceding  declaration; 
and  the  next  following  provision,  "and  shall 
have  the  use  and  occupation  of  the  Gover- 
nor's mansion,  fixtures,  and  furniture,"  being 
In  the  nature  of  a  proviso,  or  special  excep- 
tion, makes  too  plain  for  further  argument 
the  express  determination  rigidly  to  limit  leg- 
islative power  and  authority  to  vote  to  the 
Chief  Executive  any  additional  compensation 
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or  largesses  whatsoever.  Thereby  the  fram- 
ers  of  the  Constitution,  and,  by  their  votes  in 
adopting  it,  the  great  body  of  the  people 
themselves,  unmistakably  defined  and  plainly 
marked  the  ultimate  boundaries  of  legislative 
authority  in  that  direction;  and  athwart 
that  way,  hereafter,  will  stand  said  luminous 
opinion  of  Chief  Justice  Fly. 

Reinforcing  the  specific  provisions  of  said 
section  5  of  article  4,  which  deal  specifically 
with  the  "compensation"  of  the  Governor,  are 
the  above-quoted  "limitations"  of  section  60 
of  article  3,  and  also  the  "general  provisions" 
of  section  6  of  article  16,  upon  which,  also, 
Judge  Fly  relies.  Those  "limitations"  and 
also  those  "general  provisions"  relating  to 
the  powers  of  government  certainly  aid  in  de- 
veloping the  spirit  and  genius  of  our  Consti- 
tution in  accord  with  the  views  herein  ex- 
pressed; and  that  is  true,  likewise,  of  each 
of  the  other  foregoing  quotations  from  that 
instrument.  Together  they  form  a  remarkable 
setting  for,  and  lift  into  dazzling  prominence, 
the  sharp  restrictions  upon  legislative  au- 
thority which  are  mounted  in  said  section  5 
of  article  4.  When  so  construed,  all  of  said 
provisions  of  the  Constitution  and  all  other 
pertinent  provisions  of  that  somewhat  old- 
fashioned  but  humanly  sacred  document 
Mend  jlnto  one  white  light  of  harmony; 
whereas,  if  said  provisions  of  section  5  of 
article  4,  either  by  themselves  or  In  connec- 
tion with  the  foregoing  provisions  of  section 
48  of  article  8,  be  construed  as  authorizing  or 
evep  as  permitting  payment,  from  the  state 
treasury,  of  the  Items  of  expense  covered  by 
said  permanent  injunction,  the  effect  is  to 
introduce  serious  discord,  and  becloud  our 
vision,  aa  to  the  purpose,  meaning,  and  legal 
effect  of  our  Constitution,  as  a  whole,  in  re- 
lation to  such  items  of  expense. 

(6)  That  the  items  of  expense  here  involved 
do  not  come  within  the  "exceptions"  of  sec- 
tion 49  of  article  3. 

That  holding  appeals  to  my  mind  as  sound. 
Upon  that  point,  and  hereinafter,  I  will  state 
my  views  more  fully. 

(7)  That  even  though,  ordinarily,  the  ex- 
pression, "etc.,"  as  used  in  said  "deficiency- 
appropriation"  act,  may  be  broad  enough  to 
include  the  items  of  expense  here  in  con- 
troversy, those  items  of  expense  were  not 
for  "Governor's  mansion,"  and,  consequently, 
are  not  within  the  terms  of  said  "deficiency 
appropriation."  The  effect  of  that  holding, 
in  which  I  concur,  is  to  establish  an  added 
ground  for  said  permanent  injunction,  with- 
out disposing  of  the  other  questions  in  the 
case.  Just  here  I  will  add  that  I  do  not  con- 
sider the  expression,  "etc.,"  specific  within 
the  meaning  of  section  0  of  article  8  of  said 
Constitution,  sequor.  State  v.  Walllchs,  Au- 
ditor, 12  Neb.  407,  11  N.  W.  860. 

(8)  That  custom  and  usage,  even  when 
sanctioned  by  both  legislative  and  executive 
approval,  and  however  long  continued,  can- 
not justify  or  excuse  palpable  violations  of 
plain  and  unambiguous  inhibitions  and  re- 
strictions set  out  In  the  Constitution  of  Texas. 


Mere  statement  of  that  proposition  estab- 
lishes its  correctness  on  principle,  and  abun- 
dant and  eminent  authorities  support  it 
Cooley,  Const  Iim.  (7th  Ed.)  p.  106.  The 
"claims"  or  expenses  in  controversy  Involve 
no  "rule  of  property." 

To  the  comptroller's  contention  that  the 
state  should  pay  said  "claims"  or  expense  be- 
cause "equity"  so  requires,  it  may  be  answer- 
ed that  every  claimant  must  be  presumed  by 
the  courts  to  have  been  warned,  in  advance, 
by  the  Constitution  of  this  state,  that  all 
such  purchases  and  employments  on  the  al- 
leged credit  of  the  state  were  wholly  unau- 
thorized, wrongful,  and  illegal,  and  that, 
under  its  present  Constitution,  the  state  will 
not  and  cannot  pay  any  such  "claim"  or  ex- 
pense. 

It  has  long  been  clearly  and  firmly  settled 
by  numerous  well-considered  decisions  of  va- 
rious appellate  courts  of  this  state,  Includ- 
ing the  Supreme  Court,  that  the  rules  of 
equity  which,  under  such  circumstances, 
might  impel  an  individual  to  pay  all  of  said 
claims,  justly  or  legally  cannot  control  the 
action  of  those  "invested  with  the  powers  of 
government"  to  the  extent  of  inducing  them 
to  ignore  and  disobey  and  defy  perfectly 
plain  and  mandatory  provisions  of  the  Con- 
stitution of  this  state.  State  v.  Wilson,  71 
Tex.  291,  9  S.  W.  165;  State  v.  Haldeman 
(Civ.  App.)  168  S.  W.  1020;  Nichols  v.  State, 
U  Tex.  Civ.  App.  827,  82  S.  W.  462;  Ket- 
ner  v.  Bogan,  96  Tex.  660,  68  S.  W.  774. 

I  come  now  to  certain  features  of  this  case 
which  seem  to  have  been  either  overlooked  or 
not  fully  developed.  I  allude  to  section  6  of 
article  8,  and  sections  49  and  44  of  article  3, 
of  our  Constitution,  oonsldered  separately, 
and  in  connection  with  each  other,  and  also 
In  connection  with  B.  S.  art.  4342,  supra. 

Said  section  6  of  article  8,  which  seems  to 
have  been  entirely  overlooked  in  this  case, 
and  also  In  the  enactment  of  article  4342, 
provides: 

"No  money  shall  be  drawn  from  the  treasury, 
but  in  pursuance  of  specific  appropriations  made 
by  law." 

As  to  the  meaning  of  "specific  appropria- 
tions," see  Terrell  v.  Sparks,  Treasurer,  104 
Tex.  191,  136  8.  W.  519.  That  term,  in  the 
singular  number,  as  used  in  like  article  8,  f 
22,  of  the  Constitution  of  Nebraska,  aptly  was 
declared  by  the  Supreme  Court  of  that  state 
to  mean  "a  particular,  a  definite,  a  limited, 
and  a  precise  appropriation."  State  v.  Wal- 
llchs, Auditor,  12  Neb.  407,  11  N.  W.  860. 
That  court  also  held: 

"A  specific  appropriation  is  one  expressly  pro- 
viding funds  for  a  particular  purpose."  State  v. 
Wallichs,  Auditor,  15  Neb.  609,  .20  N.  W.  110. 

See,  also,  Stratton  v.  Green,  46  Cal.  149, 
'as  to  the  meaning  of  that  term  in  a  statute. 

"By  law"  plainly  means  by  a  formal  "act" 
of  the  Legislature.  This  will  be  applied  to 
article  4342  further  on. 

Special  attention  Is  hereby  directed  to  the 
broad  and  biting  provisions  of  section  49  of 
article  3,  supra,  relating  to  the  creation  of 
"debts,"  "by  or  on  behalf  of  the  state,"  to 
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which  provision  the  comptroller  points  as 
the  permissive  basis  of  legislative  powers  in 
this  case. 

Certainly  none  of  said  Items  of  expense 
possibly  can  fall  within  any  of  the  "excep- 
tions" set  out  In  section  49,  unless  it  be  the 
fifth,  which  permits  the  "creation"  of  a 
"debt"  to  pay  an  "existing  debt"  However, 
the  precise  contention  of  the  comptroller  is 
that,  when  the  Legislature  actually  made 
said  "deficiency  appropriation"  of  $1,500, 
said  "deficiency  allowance"  of  December  14, 
1914,  already  had  been  made  by  the  Gov- 
ernor, and  said  items  of  expense  already  had 
been  Incurred  thereunder,  and  that,  con- 
sequently, said  "claims,"  based  upon  said 
Items  of  expense,  were,  at  date  of  said  "de- 
ficiency appropriation,"  "existing  debts"  with- 
in the  meaning  of  section  49  of  article  3, 
and,  for  that  reason,  were  within  the  implied 
permissive  right  of  the  Legislature  to  ap- 
propriate money  in  payment  thereof. 

To  all  that,  one  good  and  sufficient  answer, 
couched  in  general  terms,  Is  that  when  the 
Legislature  came  to  pay  said  claims,  or  items 
of  expense,  not  one  of  them  constituted  a 
valid  "existing  debt"  against  the  state.  In 
support  of  that  conclusion,  many  good  rea- 
sons may  be  adduced;  and  among  them  I 
set  down  the  following: 

(a)  "Existing  debt"  in  section  49  includes, 
it  seems  to  me,  primarily,  only  such  debts  as 
were  in  existence  when  said  Constitution 
was  adopted,  and,  secondarily,  certainly 
nothing  more  than  renewals  of  such  "exist- 
ing debt"  and  renewals  of  "debts"  to  be 
created  in  future,  but  falling  within  some  of 
the  other  four  exceptions  enumerated  in  sec- 
tion 49 ;  and  the  claims  or  items  of  expense 
here  In  controversy  were  not  In  any  of  those 
classes.  I  regret  that  I  have  not  had  time 
for  tracing,  historically,  the  meaning  of  "ex- 
isting debt"  as  used  in  section  49. 

(b)  Said  "claims"  were  repugnant  to  sec- 
tion 5  of  article  4,  as  above  shown,  and  to 
section  44  of  article  8,  for  reasons  herein- 
after stated,  to  say  nothing  of  any  other 
section  of  said  Constitution.  Surely  the 
Constitution  makers  did  not  intend,  by  one 
section,  to  authorize  or  permit  payment  of 
claims  which,  in  practical  effect,  increase 
the  Governor's  compensation  beyond  the 
maximum  limit  fixed  by  another  section, 
especially  when  such  claims  had  been  in- 
curred without  having  been  provided  for 
by  any  valid  pre-existing  law,  as  required 
by  still  another  section. 

(c)  The  inhibition  in  section  49  is  leveled 
primarily  against  the  creation,  rather  than 
against  payment',  of  prohibited  "debts,"  "by 
or  on  behalf  of  the  state" — a  fact  which  said' 
contention  of  the  comptroller  wholly  over- 
looks or  utterly  disregards. 

It  follows  that  the  legal  effect  of  section 
49  upon  said  claims  or  items  of  expense 
cannot  be  ascertained  except  by  test  as  of 
the  dates  of  the  attempted  creation  of  said 


claims,  rather  than  as  of  the  date  of  said 
"deficiency  appropriation"  to  pay  them. 

To  say  that  the  Legislature  had  author- 
ity to  pay  said  claims  because,  when  they 
came  to  make  an  appropriation  therefor, 
they  were  valid  existing  debts  against  the 
state,  assumes  the  very  point  in  Issue,  and 
constitutes  a  mere  begging  of  the  question 
as  to  whether  said  claims  are  permitted,  or 
are  inhibited,  by  section  49. 

The  "request"  for  said  "deficiency  allow- 
ance" is  set  out  in  the  record  of  this  case, 
and  it  affirmatively  shows,  and  the  fact 
is  not  denied,  that  such  "allowance"  frank- 
ly was  "requested"  and  "approved"  for  the 
express  purpose  of  supplementing  said  orig- 
inal $2,000  general  appropriation  for  "fuel, 
lights,  water,  ice,  groceries  and  incidentals," 
under  the  head  of  "Mansion  and  Grounds." 
Presumably,  said  "deficiency  allowance"  was 
to  defray  "claims"  or  expenses  which  were 
to  be  incurred  in  future. 

The  facts,  as  shown  by  the  record,  supra, 
are  that  at  date  of  "approval"  and  "filing" 
of  said  "deficiency  allowance,"  on  December 
14,  1914,  none  of  said  claims  or  items  of 
expense,  except  two,  had  been  incurred,  and 
that  said  two  claims  had  been  Incurred  a 
few  days  prior  to  that  date.  Applying  the 
foregoing,  and  testing,  by  section  49,  just 
here,  as  at  the  times  of  their  attempted  cre- 
ation, said  claims  or  alleged  "debts  against 
the  state,"  it  becomes  perfectly  evident  to 
even  the  simplest  mind  that  not  a  single 
one  of  the  items  of  expense  Involved  in  (his 
appeal  was  "created,"  or  Incurred  in  pay- 
ment or  In  renewal  of,  or  in  relation  to,  or 
with  any  thought  of,  any  then  "existing 
debt"  whatsoever,  whether  within  or  without 
said  fifth  exception. 

As  to  said  two  claims,  this  may  be  added: 
They  appear  to  have  been  incurred  in  excess 
of  said  original  $2,000  appropriation,  to  sup- 
plement which  said  "deficiency  allowance" 
of  $1,500  was  approved  by  the  Governor — 
else,  probably,  they  would  have  been  paid 
out  of  said  $2,000 — and  certainly  they  ante- 
dated Bald  "deficiency  allowance,"  and  there- 
fore acquired  no  vitality  from  it  or  from 
article  4342,  upon  which  the  comptroller  re- 
lies: Wherefore,  not  having  been  Incurred 
under  any  sort  or  pretense  of  "pre-existing 
law,"  they  clearly  fall  within  condemnation 
of  section  44  of  article  3,  supra,  and  for  that 
reason,  if  for  none  other,  cannot  legally  be 
paid  by  the  state;  and  this  remains  true 
even  if  article  4342,  pursuant  to  which  said 
other  claims  were  incurred,  should  be  upheld 
as  constitutional  and  valid. 

In  determining  the  full  legal  effect  of  sec- 
tion 49  of  article  3,  as  applied  to  article 
4342,  this  inquiry  becomes  pertinent:  What 
is  meant  by  "debts,"  as  that  word  is  first 
used  In  section  49?  Does  it  embrace  "cur- 
rent expenses"  of  the  state  government, 
thereby  Inhibiting  the  Legislature  from  pledg- 
ing, In  any  way,  the  faith  and  credit  of  the 
state  In  payment  thereof?  If  so,  said  claims 
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are  thereby  barred  from  payment,  and  ar- 
ticle 4342  Is  rendered  void.  Taken  literal- 
ly, "debt"  certainly  does  embrace  "current 
expenses"  of  the  state;  and  it  must  be  con- 
ceded that  a  cardinal  rule  of  construction  is 
that  the  words  of  an  instrument  ought  to 
be  given  their  plain,  natural,  ordinary  mean- 
ing, unless  it  is  reasonably  evident  that 
they  were  there  used  in  some  peculiar  sense ; 
and  that  rule  applies  with  special  force  to 
a  state  Constitution,  made  by  the  common 
people. 

Upon  the  other  hand,  "debts,"  as  used  in 
section  5  of  article  11  of  that  Constitution, 
relating  to  cities,  and  in  section  7  of  that 
article,  relating  to  counties  and  cities,  has 
been  held,  in  a  long  line  of  Texas  decisions, 
including  several  by  the  Supreme  Court,  not 
to  Include  "current  expenses"  of  munici- 
palities. The  soundness  of  those  decisions 
cannot  be  doubted.  There,  the  requirement 
being  the  creation  of  a  "sinking  fund"  to 
secure  payment  of  a  particular  obligation, 
the  context  indicates,  distinctly,  the  peculiar 
sense  In  which  "debt"  is  there  employed; 
the  purpose  being  to  "limit  the  power  of 
creating  debts  by  making  it  proportionate 
to  the  power  of  taxation"  (City  of  Terrell 
v.  Dessalnt,  71  Tex.  770,  9  S.  W.  593),  but 
not  carrying  any  Inhibition  against  Incur- 
ring liability  for  "current  expenses,"  within 
current  revenues.  And  in  connection  with 
the  fact  that  the  word  in  question,  as  there 
used,  Is  of  the  significance  above  indicated, 
and  has  been  so  construed,  stands  the  gen- 
eral rule  that,  when  a  particular  word  re- 
curs in  an  instrument,  it  should  be  given 
the  same  interpretation  throughout,  unless 
there  be  some  good  reason  to  the  contrary. 
'  It  is  true  that  in  section  49  of  article  3 
"debts,"  In  the  first  clause,  is  not  flanked  or 
explained  by  the  context,  as  Is  in  article 
11;'  but,  nevertheless,  its  meaning  in  section 
49  should  be  harmonized,  as  far  as  possible, 
with  its  meaning  as  it  stands  in  article  11 
and  also  with  the  provisions  of  section  44 
of  article  3,  the  latter  plainly  recognizing 
the  power  and  authority  of  the  Legislature 
to  provide  by  law  for  the  compensation  of 
"contractors"  and  others.  Amounts  owing 
upon,  contracts,  payable  In  money,  constitute 
"debts,"  within  the  ordinary  signification  of 
that  word.  Melvln  v.  State,  121  Gal.  16,  68 
Pac.  416.  Evidently  It  was  not  the  purpose 
of  the  framers  of  the  Constitution  thereby 
to  Inhibit  the  making  of  all  state  contracts, 
such,  for  Instance,  as  contracts  for  public 
buildings;  yet  such  contracts  are  not  em- 
braced by  any  of  the  exceptions  set  out 
in  section  49. 

Under  such  circumstances,  I  am  not  pre- 
pared to  say  that  "debts,"  In  the  inhibitory 
clause  of  said  section  49,  includes  "current 
expenses"  of  the  state  government,  thereby 
rendering  article  4342  unconstitutional.  On 
the  contrary,  I  am  inclined  to  the  opposite 
view;  in  which,  as  applied  to  that  statute, 
I  am  strengthened  by  the  reflection  that  no 


court  should  hold  a  statute  invalid,  as  vio- 
lative of  a  specific  provision  of  the  Constitu- 
tion, unless  it  is  clearly  so.  I  will  proceed, 
therefore,  upon  the  assumption  that  said  sec- 
tion 49  does  not  prohibit  the  creation  of 
debts  by  or  on  behalf  of  the  state  for  cur- 
rent expenses  of  the  state,  to  be  paid  by 
specific  appropriations  from  the  state  treas- 
ury. That  leaves  open,  temporarily,  for 
further  consideration,  the  question  as  to 
the  validity  or  invalidity  of  article  4342 
when  tested  by  other  applicable  provisions 
of  the  Constitution. 

Renewed  attention  is  here  called  to  the  fact 
that  section  44  of  article  3,  supra,  expressly 
declares  that  the  Legislature  shall  not  "grant 
by  appropriation,  or  otherwise,  any  amount 
of  money  out  of  the  treasury  of  the  state,  to 
any  individual,  on  a  claim,  real  or  pretended, 
when  the  same  shall  not  have  been  provided 
for  by  pre-existing  law,  nor  employ  any  one 
in  the  name  of  the  state  unless  authorized  by 
pre-existing  law."  That  seems  very  plain 
and  simple.  Obviously  it  says  what  it  means, 
and  means  what  it  says.  To  that  effect  are 
the  decisions  spanning  many  years.  State  v. 
Wilson,  71  Tex.  291,  9  S.  W.  155;  Terrell  v. 
Sparks,  Treasurer,  104  Tex.  191,  135  S.  W. 
519;  State  v.  Haldeman  (Civ.  App.)  163  S.  W. 
1020,  and  cases  therein  cited.  In  connection 
with  the  present  case,  they  supply  reading 
which  is  at  once  entertaining  and  instructive. 
In  the  Haldeman  Case,  the  Supreme  Court 
refused  a  writ  of  error;  this  writer  being 
disqualified  therein  by  reason  of  having  been 
of  counsel  for  the  state.  Said  provisions  of 
section  44  will  be  applied  to  article  4342  la- 
ter on. 

Moreover,  the  requirement  in  section  44 
that  the  Legislature  shall  provide  by  law  for 
the  "compensation  of  all  officers  •  •  • 
not  provided  for  in  this  Constitution,"  when 
read  in  the  light  of  section  5  of  article  4, 
wherein  the  compensation  of  the  Governor  Is 
precisely  "provided  for,"  Impliedly  inhibits 
the  Legislature  from  enlarging  or  reducing 
the  amount  of  his  compensation. 

Reverting,  next,  to  article  4342,  supra, 
and  studying  it  in  the  light  of  what  has  been 
said  above,  it  is  observed  that  said  statute 
expressly  provides  that  upon  approval  by  the 
Governor  of  a  "deficiency  claim,"  and  the  fil- 
ing thereof,  "if  there  is  a  deficiency  appro- 
priation sufficient  to  meet  such  claim,  then 
a  warrant  shall  be  drawn  therefor  and  the 
same  shall  be  paid,"  meaning  that,  in  such 
event,  such  claim  shall  be  paid  forthwith, 
and  out  of  the  state  treasury.  Necessarily, 
that  contemplates  the  making,  from  time  to 
time,  In  advance,  by  the  Legislature,  of  "de- 
ficiency appropriations"  in  certain  lump  sums, 
out  of  which  are  to  be  paid  any  and  all  such 
"claims"  and  items  of  expense  as  may1  be  in- 
curred pursuant  to  article  4342,  under  any 
and  all  "deficiency  allowances"  which,  there- 
after, may  be  approved  by  the  Governor  and 
filed  with  the  comptroller. 

Probably  the  Legislature  does  not  habltu- 
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ally  make  such  lump-sum  deficiency  appropri- 
ations In  advance,  for  that  purpose ;  but  said 
statute  certainly1  was  framed  upon  the  the- 
ory that  the  Legislature  may  do  so;  and  it 
is  therefore  upon  that  basis  that  its  consti- 
tutionality must  be  tested  out 

However,  I  well  remember  that  in  at  least 
one  notable  Instance  the  Legislature  did  ex- 
ercise its  alleged  power  to  do  so,  making,  in 
that  instance,  such  an  advance  lump-sum  "de- 
ficiency appropriation"  to  the  extent  of  $100,- 
000.  Gen.  Laws  91  Leg.  1909,  c.  5,  p.  892. 

Is  that  portion  of  article  4342  valid? 
Clearly  it  is  not  It  Is  plainly  repugnant  to 
section  6  of  article  8  of  our  Constitution, 
which  requires  that  all  appropriations  from 
the  treasqry  shall  be  "specific." 

However,  that  portion  of  article  4342  is 
severable  from  the  remainder  thereof,  and 
even  without  such  invalid  portion  the  Legisla- 
ture probably  would  have  enacted  the  re- 
maining portion  of  that  article. 

But  Is  the  remaining  portion  valid?  Let 
us  see. 

It  will  be  observed  that  said  statute  places 
no  limitation  whatever,  in  amount,  upon  the 
power  which  it  attempts  to  confer  upon  the 
Governor  to  "approve"  "deficiency  claims" 
commonly  known  as  "deficiency  allowances." 
The  evident  purpose  of  the  statute,  and  its 
inevitable  legal  effect,  if  said  remaining  por- 
tion thereof  be  valid,  is  to  confer  upon  the 
Governor,  at  least  when  acting  In  conjunc- 
tion with  certain  individuals  therein  desig- 
nated, full,  absolute,  and  untrammeled  power 
and  authority  to  create,  upon  the  faith  and 
credit  of  the  state,  "debts"  and  "claims" 
against  the  state,  for  purposes  more  varied, 
in  some  respects,  than  those  mentioned  in 
an  ordinary  general  appropriation  act  and 
in  absolutely  unlimited  amounts.  I  regard  it 
as  too  plain  for  argument  that  "claims"  or 
"expenses"  incurred  under  such  a  "deficiency 
allowance,"  as  was  done  In  this  case,  must 
be  held  to  occupy  the  status  of  valid  debts 
against  the  state,  if  said  remaining  portion 
of  article  4342  is,  indeed,  constitutional  and 
valid. 

It  is  part  of  the  public  history  of  this  state 
that  such  "deficiency  claims"  or  allowances 
biennially  cover  a  very  wide  range,  and  in- 
clude, in  particular  instances,  and  especially 
In  the  aggregate,  large  sums  of  money.  For 
illustration,  I  am  informed  that  there  is  now 
pending  before  the  present  Legislature  a  bill 
to  appropriate  from  the  state  treasury1  large- 
ly more  than  a  quarter  of  a  million  dollars 
for  the  payment  of  such  "deficiency  claims" 
or  "allowances,"  which  have  been  "approved" 
by  the  Governor,  under  article  4342,  within 
about  two  years. 

It  is,  of  course,  by  what  a  statute  under- 
takes to  authorize  and  require,  rather  than 
by  what  actually1  is  done  thereunder,  that  its 
constitutionality  is  to  be  tested ;  but  its  ac- 
tual operation  in  practice  sometimes  serves 
simply  to  call  attention  to,  and  emphasize.  Its 


possibilities,  thereby  quickening  comprehen- 
sion as  to  its  real  legal  effect,  and  so  aiding 
In  the  determination  of  questions  involving 
its  validity. 

The  possibilities,  under  article  4342,  if  even 
only  said  remaining  portion  thereof  is  valid, 
are  Indeed  startling,  because  thereunder,  and 
in  strict  compliance  with  its  every  letter,  the 
Governor,  and  another  belonging  to  any  of 
the  several  classes  of  state  officials  therein 
designated,  can  incur,  and  pledge  the  faith, 
and  credit  of  this  state  for  the  payment  of, 
expenses,  claims,  and  "debts"  for  the  widest 
range  of  things,  and  in  unlimited  amounts, 
and  that  too,  under  circumstances  which 
practically  compel  the  Legislature  to  make, 
subsequently,  in  the  most  perfunctory  man- 
ner, corresponding  "deficiency  appropria- 
tions" in  payment  of  all  such  Items  of  in- 
debtedness; failure  of  the  Legislature  to  do 
so  constituting,  In  that  event  nothing  less 
than  rank  state  repudiation. 

Is  all  that,  which  undoubtedly  is  within  the 
scope  and  meaning  of  R  S.  art  4342,  conso- 
nant with  the  Constitution  of  Texas  and  in 
accord  with  the  spirit  or  even  the  letter  of 
its  various  provisions?  I  think  not  If  It  is, 
then  my*  study  of  that  instrument  has  been  In 
vain. 

I  decline  to  charge,  or  to  admit  or  to  be- 
lieve that  our  fathers,  who  drafted  and  adopt- 
ed it  were  so  wanting  in  the  fundamental 
elements  of  state-craft,  or  that  they  left  the 
state  treasury  so  unguarded,  or  that  they  con- 
templated or  left  possible  such  delegation  by 
the  Legislature  of  the  power  conferred  upon 
it  exclusively,  to  pledge,  appropriate,  and  ex- 
pend so  large  a  portion  or  any  of  the  fruits 
of  taxation  for  the  support  of  the  state  gov- 
ernment in  all  its  marvelous  ramifications. 

Surely,  those  who  made  our  Constitution 
did  not  contemplate  that  the  lawmaking  de- 
partment of  the  government  of  this  great 
commonwealth  would  ever,  to  such  great  ex- 
tent, or  even  at  all,  undertake  to  pass  on  to 
others,  though  they  be  trusted  and  trust- 
worthy state  executive  or  administrative  of- 
ficers of  high  degree,  such  unmeasured  and 
unbridled  power  and  authority  over  public 
funds,  thereby  and  to  that  extent  abdicating 
a  very  important  portion  of  its  own  high, 
legislative  functions,  and  reducing  the  Legis- 
lature itself,  in  that  respect  to  the  rank  of 
an  amanuensis  registering  the  will  of  its 
masters  who,  in  advance,  already  have  de- 
termined both  the  purposes  and  amounts  of 
such  expenditures  from  the  state  treasury. 
I  do  not  so  construe  our  state  Constitution. 
I  have  no  doubt  that  the  spirit  and  even  the 
literal  meaning,  of  the  declaration  that  "no 
money  shall  he  drawn  from  the  treasury  but 
in  pursuance  of  specific  appropriations  made 
by  law,"  found  in  section  6  of  article  8  of 
that  Instrument  especially  when  considered 
along  with  cognate  provisions  of  the  Consti- 
tution, is  that  the  Legislature  itself,  rather 
than  the  Governor  and  another,  shall,  In  the 
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first  instance,  and  When  the  matter  is  open 
and  unprejudiced,  and  In  the  exercise  of  real 
and  potential  legislative  discretion,  pass  its 
own  determining  judgment  upon  the  purposes, 
If  any,  for  which  the  money  for  all  the  peo- 
ple is  to  be  appropriated,  and  also  upon  the 
amounts  of  such  appropriations. 

To  say  that  the  Constitution  of  Texas  con- 
fides to  the  Legislature  (Including  the  Gov- 
ernor to  the  extent  of  his  approving  and  ve- 
toing powers)  exclusive  authority  to  incur 
debts  against  the  state  and  to  pledge  Its  cred- 
it In  payment  thereof,  and  to  appropriate 
money  from  the  state  treasury  In  payment 
thereof,  would  be  but  commonplace. 

Let  the  organic  law  speak  for  itself,  dis- 
closing Its  great  purposes: 

"The  powers  of  the  government  of  the  state  of 
Texas  shall  be  divided  into  three  distinct  de- 
partments, each  of  which  shall  be  confided  to  a 
separate  body  of  magistracy,  to  wit:  Those 
which  are  legislative  to  one,  those  which  are  ex- 
ecutive to  another,  and  those  which  are  judicial 
to  another;  and  no  person  or  collection  of  per- 
sons, being  of  one  of  these  departments,  shall 
exercise  any  power  properly  attached  to  either 
of  the  others,  except  in  the  instances  herein  ex- 
pressly permitted."   Section  1  of  article  2. 

That  identical  language  formed  the  cor- 
responding section  of  the  Constitution  of 
1845,  and  since  then  the  substance  thereof 
has  been  preserved  continuously  In  our  va- 
rious Constitutions. 

The  corresponding  provision  of  the  Consti- 
tution of  the  Republic  of  Texas  (1836)  was: 

"The  powers  of  this  government  shall  be  di- 
vided into  three  departments,  viz.  legislative, 
executive,  and  judicial,  which  shall  remain  for- 
ever separate  and  distinct"   Section  1,  art.  3. 

It  will  be  observed  that  our  present  Con- 
stitution expressly  prohibits  the  exercise  by 
any  "person  or  collection  of  persons  belong- 
ing to  one  department"  of  "any  power  prop- 
erly attached  to  either  of  the  others,  except 
In  Instances  herein  expressly  permitted." 
The  exceptions  do  not  include  the  creation  of 
debts  against  the  state. 

"The  legislative  power  of  this  state  shall  be 
vested  ia  a  Senate  and  House  of  Representatives, 
which  together  shall  be  styled,  'The  Legislature 
of  the  State  of  Texas.' "   Section  1,  art.  8. 

"The  Legislature  shall  pass  such  laws  as  may 
be  necessary  to  carry  into  effect  the  provisions 
of  this  Constitution.'*    Section  42,  art.  3. 

"The  Legislature  shall  provide  by  law  for  the 
compensation  of  all  officers,  servants,  agents  and 
public  contractors,  not  provided  for  in  this  Con- 
stitution."   Section  44,  art.  8. 

"The  Legislature  shall  have  no  power  to  give 
or  lend  or  to  authorize  the  giving  or  lending, 
of  the  credit  of  the  state  in  aid  of,  or  to,  any 
person,"  etc.   Section  50,  art.  3,  supra. 

This  Is  a  clear  recognition  of  the  general 
power  and  authority  of  the  Legislature  to 
give  or  lend  the  credit  of  the  state,  except  as 
restricted  by  the  Constitution. 

"The  Legislature  shall  have  no  power  to  make 
any  grant,  or  authorize  the  making  of  any 
grant,  of  public  money  to.  *  •  *  'y  Section 
51,  art.  3. 

This  is  a  clear  recognition  of  the  general 
power  and  authority  of  the  Legislature  to 
appropriate  money  from  the  state  treasury, 
except  as  restricted  by  the  Constitution. 


See,  also,'  section  52  of  article  3,  as  to  pow- 
er to  make  laws  conferring  upon  counties  and 
cities  and  towns,  respectively,  similar  au- 
thority over  their  respective  revenues. 

"The  Legislature  shall  have  no  power  to  grant, 
or  to  authorize  any  county  or  municipal  author- 
ity to  grant,  any  extra  compensation,  fee  or  al- 
lowance to  a  public  officer,  agent,  servant  or 
contractor  after  service  has  been  rendered  or  a 
contract  has  been  entered  into  and  performed  in 
whole  or  in  part;  nor  pay,  nor  authorize  the 
payment  of,  any  claim  created  against  any  coun- 
ty or  municipality  of  the  state,  under  any 
agreement  or  contract,  made  without  authority 
of  law."   Section  53  of  article  3. 

"No  money  shall  be  drawn  from  the  treasury 
but  in  pursuance  of  specific  appropriations  made 
by  law."    Section  6,  art.  8. 

"The  Legislature  shall  have  no  power  to  ap- 
propriate any  of  the  public  money  for  the  es- 
tablishment and  maintenance  of  a  bureau  of  im- 
migration, or  for  any  purpose  of  bringing  immi- 
grants to  this  state."    Section  56,  art  16. 

"The  Legislature  may,  from  time  to  time, 
make  appropriations  for  preserving  and  perpet- 
uating memorials  of  the  history  of  Texas,  by 
means  of  monuments,  statues,  paintings,  and 
documents  of  historical  value."  Section  39,  art. 
16. 

"No  law  passed  by-  the  Legislature,  except  the 
general  appropriation  act,  shall  take  effect  or  go 
into  force  until  ninety  days  after  the  adjourn- 
ment of  the  session  at  which  it  was  enacted,  un- 
less in  case  of  an  emergency."  Section  39, 
art  8. 

The  right  and  duty  of  the  Governor  to 
participate  in  the  making  of  all  laws,  by 
signing  or  vetoing,  is  clear  (section  14,  art. 
16);  but  that  very  fact  defines  and  empha- 
sizes the  limitations  placed  by  the  Consti- 
tution upon  his  rights  and  duties  In  regard 
to  pledging  the  credit  of  the  state  and  In 
regard  to  appropriations  from  the  state 
treasury  in  payment  of  debts  so  made. 

Irresistibly  the  foregoing  provisions  of  our 
fundamental  law  compel  the  conclusion  that, 
subject  only  to  limitations  and  restrictions 
set  out  in  that  Instrument,  in  the  lawmaking 
department  of  the  state  government  rests 
the  primary  and,  as  well,  the  exclusive  power 
of  determining  for  what  purposes  and  In 
what  amounts  the  credit  of  the  state  shall 
be  pledged,  and  that  the  lawmaking  depart- 
ment Itself,  and  not  a  delegated  dual  agency, 
carries  at  Its  girdle  the  magic  key  which,  In 
practical  operation  and  effect,  and  not  mere- 
ly In  name  only,  unlocks  the  portals  of  the 
state  treasury. 

It  follows  that  the  operation  of  article  4342 
necessarily  is  to  disturb  the  delicate  sys- 
tem of  governmental  "checks  and  balances" 
established  by  the  Constitution,  and  to  disre- 
gard the  solemn  restrictive  provisions  of 
section  1  of  article  2,  of  our  present  Con- 
stitution. 

That  legislative  power  cannot  be  delegated 
Is  a  general  rule  and  maxim  to  which  all  ju- 
dicial minds  give  ready  assent,  certain  seem- 
ing exceptions  being  almost  as  well  recog- 
nized. 

In  applying  that  abstract  rule  to  concrete 
cases  which  come  before  them,  courts  some- 
times differ  as  to  Its  applicability ;  but  there 
Is,  I  think,  no  room  for  two  opinions  upon 
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the  proposition  that  R.  S.  art.  4342,  involves 
a  clearly  undue  delegation  of  legislative  pow- 
er and  authority. 

From  what  has  been  said  above,  If  same  be 
sound  and  correct  (and  thus  far,  at  least,  I 
have  been  unable  to  see  or  find  any  avenue  of 
escape  therefrom),  R,  S.  art  4342,  Is  wholly 
unconstitutional  and  void,  and  therefore  Is 
not  a  "pre-existing  law"  in  contemplation  of 
section  44  of  article  3,  supra. 

The  immediate  result  Is  that  the  "claims" 
or  items  of  expense  involved  in  this  appeal, 
not  having  been  authorized  by  any  valid 
"pre-existing  law,"  are  themselves  Invalid  as 
claim's  or  debts  against  the  state,  and  could 
not,  legally,  be  paid  by  the  state,  even  though 
they  were  not  repugnant  to  any  other  provi- 
sion of  the  Constitution  of  Texas. 

Certainly  it  cannot  be  true,  and  It  has  not 
been  contended  In  this  case,  that,  In  the  ab- 
sence of  any  valid  and  "pre-existing  law" 
authorizing  It,  even  the  Governor  has  power 
or  authority  to  incur  any  expense  on  behalf 
of  the  state,  or  to  pledge  the  credit  of  the 
state  In  any  wise  to  any  one  for  anything, 
great  or  small.  State  v.  Wilson,  71  Tex.  302, 
9  S.  W.  155. 

However,  even  if  R.  S.  art  4342,  is,  in  all 
respects,  constitutional  and  valid,  there  is 
still  another  unanswerable  reason  why  even 
such  of  said  claims  or  items  of  expense  as 
were  created  or  Incurred  after  the  approval 
and  filing  of  said  "deficiency  allowance"  can- 
not legally  be  paid  by  the  state.  It  is  this: 
Said  original  $2,000  appropriation,  whether 
considered  as  an  entity  or  Item  by  item, 
was  repugnant  to  and  Inhibited  by  said  sec- 
tion 5  of  article  4  of  our  state  Constitution, 
in  consequence  of  which  fact  said  original 
appropriation  was  void  in  all  its  parts,  and 
therefore  constituted  no  legitimate,  valid,  or 
sufficient  predicate  or  basis  for  said  subse- 
quent purely  supplementary  "deficiency  al- 
lowance"; wherefore,  said  "deficiency  allow- 
ance" Itself  was  unauthorized  by  article  4342, 
and  was  utterly  illegal  and  Invalid,  and  con- 
stituted no  legal  authority  whatever  for  the 
creation  or  payment  of  said  claims. 

Article  4342  evidently  contemplates  that 
any  deficiency  allowance  thereunder  must  be 
ta  supplement  some  antecedent  and  valid 
original  appropriation.  Said  original  $2,- 
000  appropriation  being  void,  there  was  noth- 
ing to  supplement;  hence  article  4342  was 
not  applicable. 

That  said  $2,000  general  appropriation  was 
void  because  each  separate  item  or  element 
thereof  was  repugnant  to  and  Inhibited  by 
said  section  5  of  article  4  of  the  Constitu- 
tion is  unquestionably  certain.  Said  original 
$2,000  appropriation  embraced  the  Items 
"fuel,  lights,  water,  Ice,  groceries  and  Inci- 
dentals," but  none  other.  Testing  them  out 
separately,  by  the  terms  of  section  5  of  ar- 
ticle 4,  which  provides  that  the  Governor 
shall  receive  "as  compensation  for  his  serv- 
ices an  annual  salary  of  four  thousand  dol- 
lars, and  no  more,  and  shall  have  the  use 
and  occupation  of  the  Governor's  mansion,  • 


fixtures  and  furniture,"  it  is  obvious  that  no 
one  such  item  Is  either  "salary,"  or  "man- 
sion," or  "fixtures,"  or  "furniture";  conse- 
quently, each  such  Item  Is  void. 

The  whole  purpose  and  legal  effect  of  that 
section  of  the  Constitution  may  be  summed 
up  In  the  statement  that  It  provides  and  re- 
quires, In  substance,  that  in  full  compensa- 
tion for  his  official  services  the  Governor 
shall  have  an  annual  salary  of  $4,000,  and 
the  free  use  and  occupation  of  the  mansion 
and  grounds,  including  fixtures  and  furni- 
ture, but  nothing  else  whatever. 

The  never-ceasing  wonder  to  me  Is  that 
any  one  ever  fancied  that  they  mean  any- 
thing else,  less  or  more,  or  that  R.  S.  art 
4342,  Is  a  valid  statute,  or  that  the  claims  In 
controversy  constitute  valid  debts  against 
the  state  of  Texas,  or  that  legally,  they  may 
be  paid  out  of  the  state  treasury. 

For  all  the  reasons  above  stated,  the  writ 
of  error  should  have  been  denied  by  the  Su- 
preme Court;  and,  as  stated,  it  was  denied. 


HIPPLE  v.  STATE.    (No.  4298.) 

(Court  of  Criminal  Appeals  of  Texas.  Dec  20, 
1016.    On  Motion  for  Rehearing,  Feb. 
7,  1917.) 

1.  Criminal  Law  <&=>!  83— Fobmxb  Jeopardy 
— Discharge  of  Jury— Consent. 

Neither  consent  of  counsel  of  accused  to  dis- 
charge of  jury  after  jeopardy  attaches,  nor 
failure  of  accused  to  protest,  will  bar  a  plea  of 
former  jeopardy  on  subsequent  trial. 

[Ed.  Note.— For  other  cues,  see  Criminal  Law, 
Cent.  Dig.  |  336.] 

2.  Criminal  Law  <©=»183— Continuance  — 
Discharge  of  Jury— Jeopardy. 

Ruling  that  three  year  old  witness  was  in- 
competent was  not  such  an  unexpected  occur- 
rence, within  Code  Cr.  Proc.  1911,  art.  618,  as 
to  warrant  a  continuance  at  trial  and  a  dis- 
charge of  jury,  on  state's  application,  without 
accused's  consent  nor  does  a  recital  in  interlocu- 
tory judgment,  of  accused's  consent  bar  a  plea 
of  former  jeopardy. 

[Ed.  Note.— For  other  eases,  see  Criminal  Law, 
Cent  Dig.  §  336.] 

Prendergast,  P.  J.,  dissenting. 

Appeal  from  District  Court,  Galveston 
County;  Clay  S.  Brlggs,  Judge. 

C.  Hippie  was  convicted  of  rape,  and  he 
appeals.  Reversed. 

W.  B.  Price,  of  Galveston,  for  appellant 
C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDERGAST,  P.  J.  On  May  16,  1916, 
appellant  was  Indicted  for  an  attempt  to 
rape  a  little  girl  three  years  old,  tried  and 
convicted  on  October  11,  1916,  with  his  pun- 
ishment assessed  at  the  lowest  prescribed  by 
law.  On  June  16th,  the  case  was  called  for 
trial,  both  parties  announced  ready,  a  jury 
was  duly  impaneled,  sworn,  etc,  the  Indict- 
ment read,  appellant  pleaded  not  guilty,  and 
the  witnesses  sworn  and  placed  under  the 
rule.  The  trial  judge  appointed  Mr.  Price, 
a  practicing  attorney  of  the  court,  to  pre- 
pare and  present  appellant's  plea  for  a  sus- 
pended sentence,  "and  who  with  defendant's 
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consent  acted  generally  as  his  counsel" 
thereafter  In  the  case.  The  state  then  placed 
the  little  girl  on  the  stand,  and  she  was  ex- 
amined on'  her  direct  examination  by  the 
state's  attorney.  The  appellant's  attorney 
cross-examined  her,  and  then  challenged  her 
competency  to  testify.  The  judge  then  exam- 
ined her,  and  thereupon  held  she  was  Incom- 
petent to  testify.  What  her  testimony  was, 
is  In  no  way  shown  by  the  record  herein. 
The  state  then  claimed  surprise,  and  the 
solemn  Judgment  of  the  court  on  this  mat- 
ter at  the  time  adjudged  was: 

"Thereupon  leave  was  granted  the  state  to 
withdraw  its  announcement  of  ready  with  the 
consent  of  the  defendant,  and  cause  was  contin- 
ued by  consent  of  state  and  defendant,  and  the 
jury  discharged." 

At  the  next  term,  on  October  11th,  the 
case  was  tried,  which  resulted  in  Ms  convic- 
tion, as  stated.  At  this  trial  he  pleaded  for- 
mer jeopardy,  alleging  substantially  the  facts 
above  shown,  and  that  when  the  court  held 
said  little  girl  incompetent  to  testify,  the 
county  attorney  then  "withdrew  his  an- 
nouncement of  ready  for  trial  and  asked  that 
the  cause  be  continued  until  the  next  term 
of  court  The  court  thereupon  inquired  if 
the  defendant  had  any  objection,  and  the 
aforesaid  defendant's  counsel,  Mr.  Price,  re- 
plied that  he  bad  none.  The  defendant  stood 
mute,  neither  objecting  nor  consenting  in  per- 
son. Whereupon  the  court  discharged  the 
jury  and  continued  the  cause."  The  court 
solemnly  adjudged  at  the  time  as  quoted 
above.  The  statute  (article  616,  C.  O.  P.)  ex- 
pressly prescribes: 

"A  continuance  may  be  granted  on  the  ap- 
plication of  the  state  or  defendant  after  the 
trial  has  commenced,  when  it  is  made  to  ap- 
pear to  the  satisfaction  of  the  court  that  by 
some  unexpected  occurrence  since  the  trial  com- 
menced, which  no  reasonable  diligence  could 
have  anticipated,  the  applicant  is  so  taken  by 
surprise  that  a  fair  trial  cannot  be  had,  or  the 
trial  may  be  postponed  to  a  subsequent  day  of 
the  term." 

The  trial  court  acted  strictly  under,  and 
In  accordance  with,  that  statute.  It  has  been 
In  force  and  effect  at  least  ever  since  the 
Codes  were  first  adopted  In  1856,  and  has 
been  re-enacted  by  the  Legislature  every 
time  the  statutes  have  been  revised  since 
then.  It  specifically  shows  on  its  face  that 
the  object  of  the  law,  and  the  Legislature, 
was,  that  each  side,  the  state  as  well  as  the 
accused,  should  have  a  fair  trial,  and  If  an 
unexpected  occasion  arose,  at  any  time  after 
the  trial  commenced,  and  before  Its  conclu- 
sion, whereby  It  should  be  made  to  appear  to 
the  satisfaction  of  the  trial  court  that  the 
applicant,  whether  the  state  or  defendant — 
the  state  in  this  Instance— was  so  taken  by 
surprise  that  a  fair  trial  could  not  be  bad, 
to  then  grant  a  continuance.  And  under 
such  circumstances  jeopardy  would  not,  and 
could  not,  attach,  %nd  the  action  of  the  trial 
judge  should  and  must  be  sustained.  When 
the  contingency  arises  which  makes  It  proper 
for  the  trial  judge  In  his  judicial  discretion 


to  grant  a  continuance ,  under  this  statute, 
it  would  be  wholly  unnecessary-  for  the  de- 
fendant to  consent  In  fact  It  could  legally 
be  granted  over  and  against  his  active  and 
express  opposition,  in  which  case  jeopardy 
would  not  attach  nor  apply.  In  this  In- 
stance, however,  as  solemnly  adjudicated  by 
the  court  at  the  time  between  the  state  and 
appellant,  the  state  withdrew  its  announce- 
ment of  ready,  "with  the  consent  of  defend- 
ant, and  cause  was  continued  by  consent  of 
state  and  defendant" 

We  have  another  statute  (article  757,  C.  O. 
P.),  which  provides  that  even  after  all  the 
trial  has  been  had  except  the  rendition  of  the 
verdict: 

"If,  after  the  retirement  of  the  jury,  in  a 
felony  case,  any  one  of  them  becomes  so  sick  as 
to  prevent  the  continuance  of  bis  duty,  or  any 
accident  or  circumstance  occurs  to  prevent  their 
being  kept  together,  the  jury  may  be  discharged." 

This  article  has  been  expressly  held  consti- 
tutional by  this  court  and  not  In  conflict 
with  the  jeopardy  clause  (article  1,  i  14)  of 
our  Constitution,  in  Woodward  v.  State,  42 
Tex.  Cr.  R.  193,  68  S.  W.  135.  In  the  opinion 
in  that  case  many  authorities  sustaining  said 
holding  are  cited.  That  decision,  and  au- 
thorities, are  clearly  applicable  to  article  616, 
O.  O.  P.,  above  quoted. 

As  to  whether  or  not  appellant's  said  plea 
of  jeopardy  raised  such  an  issue  of  fact  as 
required  the  trial  judge  to  submit  the  ques- 
tion to  the  jury,  and  prevented  him  from 
passing  on  it  as  a  question  of  law,  will  now 
be  discussed.  The  substance  in  full  of  the 
plea  Is  given  above.  It  Is  unnecessary  to  re- 
peat It  The  state  by  Its  answer  first  special- 
ly excepted  thereto  as  follows: 

"Because  said  pleading  on  its  face  shows  that 
the  court  permitted  the  state  to  withdraw  its 
motion  of  ready  for  trial,  after  the  complaining 
witness  had  broken  down  on  the  witness  stand 
and  been  declared  incompetent  to  testify  as  a 
witness,  and  continued  the  cause,  which  was 
within  the  discretion  of  the  court  and  said 
pleading  states  no  fact  or  facts,  showing  any 
abuse  of  such  discretion  on  tho  part  of  the 
court" 

— and  then  next  generally  demurred  to  it  as 
follows: 

"Now  comes  the  state  by  her  county  attorney 
and  demur  and  except  to  the  plea  of  former 
jeopardy  filed  herein,  and  say  the  same'  is 
wholly  insufficient  in  law,  and  prays  that  same 
be  not  allowed." 

The  court  expressly  sustained  both.  Ap- 
pellant did  not  amend  his  plea  In  any  way. 
nor  ask  to  do  so,  but  merely  excepted.  The 
plea  avers  that  upon  the  judge's  ruling  said 
little  girl  Incompetent  to  testify,  the  county 
attorney  withdrew  his  announcement  of 
ready  for  trial,  and  asked  that  the  cause  be 
continued  until  the  next  term  of  court  The 
court  thereupon  Inquired  If  the  defendant 
had  any  objection,  and  his  attorney  replied 
that  he  (defendant)  had  none.  The  court  did 
not  inquire  if  the  attorney  had  any  objec- 
tion, but  If  the  defendant  had  any.  The  at- 
torney did  not  reply  that  he,  the  attorney, 
had  none,  but  that  he,  the  defendant  bad 
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none.  The  defendant  was  present  and  neces- 
sarily beard  the  judge's  Inquiry  of  him,  not 
of  his  attorney,  and  necessarily  heard  his  at- 
torney's reply,  for  him,  that  he,  the  defend- 
ant, had  none.  In  no  way  by  his  plea  did 
he  aver  that  he  did  not  hear,  or  did  not 
know.  He  replied  by  and  through  his  at- 
torney that  he  had  no  objection.  The  fact, 
if  so,  that  he  "stood  mute,  neither  objecting 
nor  consenting  in  person,"  under  the  circum- 
stances, cannot  do  away  with  the  fact  that 
he  announced  to  the  court  at  the  time,  when 
the  court  inquired  of  him  if  he  had  any  ob- 
jection, by  his  attorney,  "that  he  had  none." 
Nor  did  hej  in  his  plea,  aver  that  he  did  not 
consent,  nor  that  his  attorney  had  no  au- 
thority to  tell  the  judge  that  be,  defendant, 
had  no  objection.  The  judge,  in  his  presence 
and  hearing,  immediately,  solemnly  adjudged 
between  him  and  the  state: 

"Thereupon  leave  was  granted  the  state  to 
withdraw  its  announcement  of  ready,  with  the 
consent  of  the  defendant,  and  cause  was  con- 
tinued, by  consent  of  state  and  defendant,  and 
the  jury  was  discharged." 

To  which  he  makes  no  objection.  It  is 
settled  in  this  state  by  express  statute  (ar- 
ticle 22,  a  C.  P.)  that  the  defendant  in  a 
criminal  case  for  any  offense  may  waive  any 
right  secured  to  him  by  law  except  a  trial 
by  jury  in  a  felony  case.  It  is  also  well 
settled  by  the  decisions  of  this  state  that  a 
defendant  can  waive  former  jeopardy,  and 
he  may  do  so  in  many  different  ways.  John- 
son v.  State,  26  Tex.  App.  631,  10  S.  W.  235. 
Many  other  cases  could  also  be  cited.  It  Is 
also  well  settled  by  a  large  number  of  de- 
cisions that,  in  matters  of  former  jeopardy, 
the  court  can  and  must  take  judicial  knowl- 
edge of  all  the  proceedings  in  the  cause  per- 
taining thereto,  both  those  that  occurred  at 
previous  terms  as  well  as  wbat  occurred 
when  the  trial  on  the  main  case  was  had  and 
conviction  resulted.  -  In  Schindler  v.  State, 
17  Tex.  App.  412,  this  court,  when  former 
jeopardy  was  pleaded,  held: 

"The  law  vests  in  the  trial  judge  a  discretion, 
under  certain  circumstances,  to  discharge  a 
jury  even  in  a  felony  case,  without  the  con- 
sent of  the  defendant,  and  the  exercise  of  such 
discretion  will  not  be  revised  by  this  court,  and 
will  not  be  held  to  constitute  Jeopardy,  except 
when  it  is  made  clearly  to  appear  that  such  dis- 
cretion has  been  abused." 

In  O'Connor  v.  State,  28  Tex.  App.  290, 
13  S.  W.  14,  the  appellant  therein  pleaded 
former  jeopardy,  alleging  that  at  ft  former 
term  he  was  put  upon  trial  and  the  jury  was 
discharged  by  the  court,  without  his  consent 
and  over  his  protest  and  without  legal  cause. 
The  court  said  (28  Tex.  App.  291,  18  S.  W. 
15): 

"Jeopardy  is  a  special  defense,  and  the  burden 
of  establishing  it  clearly  and  satisfactorily  rests 
upon  the  defendant." 

Then,  among  other  things,  that  it  devolved 
upon  the  defendant  to  prove: 

"(3)  That,  without  his  consent,  and  without 
legal  cause,  the  trial  court  discharged  the  jury 
trying  him  before  said  jury  had  rendered  a  ver- 
dict in  said  cause.    Until  these  essentials  of 


jeopardy  were  established  affirmatively  by  the 

defendant,  the  presumption  would  prevail  that 
the  trial  court  in  discharging  the  jury  acted 
upon  legal  cause,  and  did  not  abuse  its  discre- 
tion" (citing  several  cases). 

Of  course,  It  being  necessary  to  prove  these 
facte,  it  was  also  necessary  as  a  basis  there- 
for that  the  averments  of  the  plea  should  so 
allege,  as  stated  In  that  case.  In  this  case, 
as  shown  above,  no  such  allegations  were 
made,  and  the  plea  was  defective  In  sub- 
stance because  thereof,  and  both  the  special 
and  general  demurrers  of  the  state  herein 
presented  such  question.  It  was  also  held  in 
Carroll  v.  State,  50  Tex.  Or.  R.  488,  98  S.  W. 
859,  123  Am.  St  Rep.  851,  14  Ann.  Cas.  426, 
that  a  defendant  cannot  plead  jeopardy 
where  the  jury  before  which  he  was  first  on 
trial  was  discharged  on  his  motion  or  with 
his  consent  (citing  a  large  number  of  au- 
thorities). See,  also,  Johnson  v.  State,  73 
Tex.  Cr.  R  133, 164  S.  W.  834.  In  Escareno  v. 
State,  16  Tex.  App.  85,  which  was  a  case 
wherein  the  death  penalty  was  .assessed  and 
the  judgment  affirmed,  Judge  Hurt,  writing 
the  opinion  of  the  court,  stated,  in  substance 
and  effect  that  the  question  was  raised  that 
the  appellant  in  that  case  was  not  present 
when  bis  motion  for  a  new  trial  was  acted 
upon  and  overruled  by  the  trial  judge. 
Judge  Hurt  said  (16  Tex.  App.  92): 

"But  suppose  the  record  shows  affirmatively 
that  he  was  not  present  when  his  motion  for 
new  trial  was  overruled,  in  the  assignment  of 
errors  it  is  conceded  that  this  right  was  waived 
by  his  counsel.  The  question  then  is.  is  defend- 
ant bound  by  this  waiver?  What  is  the  pre- 
sumption? It  is  that  his  counsel  was  author- 
ized by  defendant  to  make  the  waiver,  and  that 
defendant  is  bound  by  it  unless  he  shows  that 
in  fact  he  did  not  so  authorise  it" 

There  Is  no  statute  of  this  state  which 
prescribes  that  an  accused  must  in  person, 
expressly  consent  to  what  the  record  con- 
clusively shows  appellant  did  consent  to  In 
this  case,  as  announced  by  his  attorney  in 
his  presence  and  hearing,  and  thereupon  un- 
questionably acted  upon  by  the  court  in  his 
presence  and  hearing;  nor  is  there  any  stat- 
ute which  prescribes  this  by  amplication. 
Neither  is  there  any  decision  of  this  court 
holding  any  .such  thing.  Nor  is  there  any 
decision  of  this  court  which  can  be  found 
which  holds  that  under  the  circumstances 
as  stated  in  this  case,  where  the  defendant 
in  person  remains  mute,  he  is  not  bound  by 
such  waiver  and  agreement  when  made  as 
shown  herein.  Neither  of  the  cases  fit  Early 
v.  State,  1  Tex.  App.  248,  28  Am.  Rep.  400, 
McDuff  y.  State,  4  Tex.  App.  58,  Hill  v. 
State,  10  Tex.  App.  618,  Bell  v.  State,  2  Tex. 
App.  215,  28  Am.  Rep.  429,  Pizano  v.  State,  20 
Tex.  App.  139,  54  Am.  Rep.  511,  and  Sterling- 
v.  State,  16  Tex.  App.  240,  hold  any  such 
doctrine,  as  a  reading  of  each  case  will  dem- 
onstrate. In  Eoff  v.  State,  75  Tex.  Or.  R. 
244,  170  S.  W.  707,  this  court  held  that 
where  appellant's  attorney  made  an  agree- 
ment in  open  court  in  the  appellant's  pres- 
ence and  hearing,  and  it  was  Introduced  In 
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evidence  without  objection  by  Mm  on  the 
trial,  the  law  would  imply  bis  consent  there- 
to. To  the  same  .effect  is  Sutton  v.  State,  76 
Tex.  Or.  B.  70,  172  S.  W.  791.  The  court, 
In  McDuff  v.  State,  4  Tex.  App.  61,  laid  down 
the  true  rule,  which  is  applicable  in  this 
case,  saying: 

"The  general  rule  is  that  whatever  a  person 
can  do  himself,  aui  juris,  he  can  do  by  an  at- 
torney. Parker  v.  Poole,  12  Tex.  86.  And  this 
rule  unquestionably  applies  in  cases  of  attor- 
neys appointed  by  the  court  to  represent  a  party, 
as  well  as  those  cases  where  the  party  employs 
his  attorney  himself.  Ordinarily,  the  action  of 
the  attorney,  as  the  representative  of  his  client 
in  the  conduct  of  the  cause,  will,  and  should,  be 
binding  upon  the  client  in  all  matters  where  by 
law  the  client  is  not  specially  required  to  act  for 
himself." 

In  this  McDuff  Case,  however,  this  state 
of  fact  was  uncontrovertibly  shown:  When 
the  indictment  was  found  McDuff  was  not 
on  bail  but  in  jail,  and  he  was  not  able  to 
employ  counsel.  On  September  17th  the 
judge  thereupon  appointed  two  attorneys, 
Dake  and  Graves,  to  represent  him  Said 
attorneys,  on  the  next  day,  "without  the 
knowledge  or  consent  of  McDuff,  waived  a 
copy  of  the  indictment,"  and  then  on  that 
day  they  declined  to  represent  him,  stating 
to  the  court  "that  they  were  so  prejudiced 
against  him  they  could  not  justly  represent 
him,"  and  the  court  excused  them.  On  Sep- 
tember 27th  the  court  appointed  another  at- 
torney, Mr.  Plowman,  to  represent  him.  Nei- 
ther McDuff  nor  that  attorney  waived  a 
copy  of  the  indictment.  When  placed  on 
trial,  September  29th,  he  refused  to  plead,  be- 
cause he  had  not  been  served  with  a  copy  of 
the  indictment,  and  moved  and  prayed  the 
court  to  strike  out  said  waiver  *y  Dake  and 
Graves,  "because  it  was  made  without  the 
knowledge  or  consent"  of  McDuff.  The  court 
overruled  this,  and  forced  him  to  trial  then. 
The  court,  after  announcing  the  rule  above 
quoted,  said,  "the  reason  and  justice  of  this 
rule  must,  however, 'in  the  very  nature  of 
things,  sometimes  yield  to  the  peculiar  cir- 
cumstances and  surroundings  of  the  case," 
and  correctly  held  under  the  circumstances 
and  surroundings  of  the  case,  as  stated 
above,  that  McDuff  was  not  bound  by  said 
waiver  of  Dake  and  Graves.  The  court  then 
cited  and  discussed  the  statutes  requiring 
that  an  accused  shall  be  served  with  a  copy 
of  the  indictment,  and  then  be  allowed  two 
days  to  plead  before  he  can  be  forced  to  trial, 
saying,  with  reference  to  the  facts  of  that 
case,  that  the  client  cannot  "be  absolutely 
bound  by  the  act  of  his  attorney,  when  the 
act  Is  both  prejudicial  to  his  rights  and  In 
contravention  of  known  and  well-estab- 
lished principles  of  law."  But  the  instant 
case  is  nothing  like  said  McDuff  Case;  in 
fact,  is  the  very  reverse  of  it 

It  is  the  universal  practice  in  this  state 
that  an  accused  on  the  trial,  and  In  all  mat- 
ters pertaining  thereto,  acts  by  and  through 
his  attorney,  and  he  does  not  act  Mmpaif, 
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and  where  not  positively  forbidden  by  stat- 
ute the  acts  and  want  of  acts  by  the  attor- 
ney In  behalf  of  his  client  In  his  presence  and 
hearing  are  binding  and  conclusive  upon  him 
unless  he  personally  at  the  time  repudiates 
such  action,  or  want  of  action  Trials  could 
not  be  conducted  otherwise,  and  are  not  con- 
ducted otherwise. 

Therefore  the  court  committed  no  error 
In  sustaining  the  state's*  exceptions,  special 
and  general,  to  appellant's  said  plea  and  this 
Judgment  should  be  affirmed;  and  it  is  so 
ordered. 

HARPER,  X  As  the  judgment  of  the  court 
recites  that  the  case  Was  withdrawn  from 
the  jury  at  the  former  term  and  continued 
"with  the  consent  of  the  defendant,"  and  no 
exception  was  reserved  to  the  action  of  the 
court,  I  agree  to  the  affirmance  of  this  case. 
In  the  case  of  Carroll  v.  State,  60  Tex.  Cr. 
fi.  488,  98  S.  W.  859,  123  Am.  St  Rep.  851, 
14  Ann.  Caa,  426,  it  Is  specifically  held  that 
where  the  Jury  is  discharged  with  the  con- 
sent of  defendant  the  plea  of  former  jeop- 
ardy is  of  no  avail.  The  authorities  are 
there  collated. 

DAVIDSON,  J.  (dissenting).  In  June  ap- 
pellant was  placed  upon  his  trial.  While 
prosecutrix  was  testifying  the  court  held  that 
on  account  of  her  extreme  youth,  she  being 
about  three  years  of  age,  she  was  not  a  com- 
petent witness.  The  state  then  moved  the 
case  be  withdrawn  from  the  jury  and  con- 
tinued. Appellant's  counsel,  who  had  been 
appointed  by  the  court,  stated  he  had  no 
objection.  The  following  October  appellant 
was  placed  on  trial  again  under  the  same  in- 
dictment and  pleaded  jeopardy,  setting  up 
the  facts.  This  plea,  in  substance,  alleges 
that  appellant  cannot  be  further  legally  pros- 
ecuted because  he  had  already  once  before 
been  put  In  Jeopardy  for  the  identical  offense; 
that  on  the  16th  day  of  June,  1916,  this  case 
was  called  for  trial,  a  jury  legally  impaneled 
and  sworn,  and  the  defendant  was  called  upon 
to  plead  before  the  jury,  and  he  did  enter  a 
plea  of  not  guilty.  The  witnesses  were  sworn 
and  placed  under  the  rule;  the  complaining 
witness  was  sworn  and  took  the  stand,  and 
her  direct  examination  was  conducted  by 
special  prosecuting  counsel  assisting  the 
state,  who,  after  completing  his  direct  ex- 
amination of  prosecuting  witness,  then  pre- 
sented her  to  appellant's  counsel,  appointed 
by  the  court,  which  counsel  cross-examined 
the  witness,  and,  being  dissatisfied  with  the 
nature  of  the  answers  given  by  her  to  the 
propounded  questions,  challenged  the  qual- 
ifications and  competency  of  the  witness. 
Thereupon  the  court  questioned  the  witness, 
and  ruled  that  she  was  incompetent  to  tes- 
tify. The  county  attorney  of  Galveston 
county  withdrew  his  announcement  of  ready 
for  trial,  and  asked  that  the  cause  be  con- 
tinued until  the  next  term  of  court  The 
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court  thereupon  Inquired  If  the  defendant 
had  any  objection,  and  the  aforesaid  defend- 
ant's counsel,  Mr.  W.  E.  Price,  replied  that 
he  had  none.  The  defendant  stood  mute, 
neither  objecting  nor  consenting  In  person, 
whereupon  the  court  discharged  the  jury  and 
continued  the  cause. 

The  premises  considered,  the  defendant 
now  alleges  and  avers  that  by  reason  of  the 
.  discharge  of  the  jury  before  verdict  without 
his  consent  in  the  manner  and  form  as  above 
shown,  he  has  once  before  been  placed  in 
jeopardy  for  this  offense,  for  which  he  is  now 
again  being  prosecuted,  and  that  he  should 
be  discharged  from  further  prosecution  and 
liability. 

A  demurrer  by  the  county  attorney  states 
that  the  pleading  on  its  face  shows  that  the 
court  permitted  the  state  to  withdraw  its 
motion  of  ready  for  trial,  after  the  complain- 
ing witness  had  broken  down  on  the  witness 
stand  and  been  declared  incompetent  to  tes- 
tify as  a  witness,  and  continued  the  cause, 
which  was  within  the  discretion  of  the  court, 
and  said  pleading  states  no  fact,  or  facts, 
showing  any  abuse  of  such  discretion  on  the 
part  of  the  court  And  further  demurring 
the  couaty  attorney  excepts  to  the  plea  of 
former  Jeopardy,  and  says  the  same  is  wholly 
insufficient  in  law,  and  prays  that  same  be 
not  allowed. 

A  demurrer  admits  the  verity  of  the  facts 
pleaded,  but  contends  they  set  up  no  cause  of 
action.  All  the  facts  stated  in  the  plea  of 
jeopardy  must  be  considered  true  in  testing 
the  effect  of  the  demurrer.  So  considered, 
does  the  jeopardy  plea  present  that  question 
so  as  to  require  Its  submission  to  the  jury? 
The  writer  is  of  opinion  it  does,  and,  if 
found  to  be  as  alleged,  that  appellant  should 
.  have  a  verdict.  It  seems  to  be  the  settled 
law  that  counsel  for  the  accused  cannot 
waive  any  of  his  material  rights;  that  this 
must  be  done  by  the  defendant  in  person. 
The  authorities  seem  to  be  harmonious. 
Early  v.  State,  1  Tex.  App.  248,  28  Am.  Rep. 
409;  McDuff  v.  State,  4  Tex.  App.  68;  Hill  v. 
State,  10  Tex.  App.  618;  Plzano  v.  State,  20 
Tex.  App.  139,  54  Am.  Rep.  511;  Bell  v.  State, 
2  Tex.  App.  216,  28  Am.  Rep.  429 ;  Sterling 
v.  State,  15  Tex.  App.  252.  See,  also,  White's 
Ann.  Grim.  Proc.  p.  29,  for  collation  of  au- 
thorities, and  Vernon's  Ann.  Crim.  Proc  page 
26.  This  was  not  done  by  defendant  as  ad- 
mitted by  the  state  in  the  demurrer  and  up- 
held by  the  court  in  sustaining  the  demurrer. 
Vernon  in  his  Criminal  Procedure  thus 
states  the  rule: 

"There  is  really,  no  manner  in  which  an  attor- 
ney can  absolutely  bind  his  defendant  client  to 
his  prejudice  and  against  the  general  principles 
of  law"  (citing  Bell  v.  State,  2  Tex.  App.  216, 
28  Am.  Rep.  429;  MeDuff  v.  State,  4  Tex. 
App.  68). 

Some  of  the  cited  cases  expressly  hold  that 
If  the  defendant  in  person  remains  mute,  it 
is  not  a  waiver  on  his  part,  although  counsel 
does  waive.  If  the  facts  are  as  stated  in 


the  plea,  appellant  did  not  waive  his  right 
set  up  in  this  plea  of  jeopardy,  and  his  coun- 
sel could  not  do  so.  That  an  attorney  cannot 
waive  any  material  right  of  his  client  Is  well 
settled,  if  such  thing  can  be  settled.  Illus- 
trative, the  defendant  cannot  agree  to  the 
separation  of  the  jury  in  a  felony  case  with- 
out the  jurors  are  In  charge  of  an  ofBcer. 
Cases  supporting  this  statement  are  found  in 
Vernon's  Annotated  Criminal  Procedure  on 
page  26.  Nor  can  bis  attorney  agree  to  ac- 
cept written  statements  of  an  adverse  wit- 
ness in  lieu  of  his  personal  testimony,  nor 
waive  sanction  of  an  oath.  To  make  Bach 
agreement  valid,  It  must  be  made  by  the  ac- 
cused. Bell  v.  State,  2  Tex.  App.  215,  28 
Am.  Rep.  429;  Allen  v.  State,  16  Tex.  App. 
237.  An  attorney,  without  defendant's  eon- 
sent,  cannot,  prior  to  verdict,  admit  any  in- 
culpatory fact.  Slmco  v.  State,  9  Tex.  App. 
338.  Only  defendant  can  waive  his  right  of 
personal  presence  at  any  stage  of  the  trial. 
Quite  a  number  of  these  cases  are  found  in 
Mr.  Vernon's  Annotated  Criminal  Procedure 
on  page  27.  In  Plzano  v.  State,  20  Tex..  App. 
at  page  144,  64  Am.  Rep.  511,  the  opinion 
shows  that  the  unexpected  occurrences  which 
no  reasonable  diligence  could  have  antici- 
pated did  occur,  and  the  court  said  that: 

"The  Btatnte  never  could  have  contemplated 
that  the  jury  impaneled  should  be  discharged 
when  the  case  was  simply  postponed  to  a  subse- 
quent day  of  the  term,  or  that  it  should  be  dis- 
charged even  in  case  of  a  continuance  for  the 
term,  except  upon  the  clearest  showing  of  a  ne- 
cessity therefor.  To  hold  that  such  could,  be 
done  would  be  to  make  the  statute  contravene 
and  render  nugatory  the  constitutional  guaranty 
against  jeopardy.  In  this  case,  when  the  post- 
ponement was  granted,  the  jury  should  have 
been  kept  together  in  charge  of  an  officer  until 
the  witness  could  be  brought  into  court  and  the 
trial  renewed.  •  •  *  Most  clearly  to  our 
minds  there  was  no  necessity  for  a  discharge  of 
the  jury:  and  the  discharge  under  the  circum- 
stances detailed  in  the  bill  of  exceptions  was 
equivalent  to  a  verdict  of  acquittal  of  the  pris- 
oner, and  constituted  such  jeopardy  under  the 
constitutional  provision  as  that  he  could  not 
again  be  subjected  to  a  second  trial  for  the  same 
offense."   Pizano  v.  State,  supra. 

There  are  a  number  of  similar  cases. 

In  Sterling  v.  State,  16  Tex.  App.  256,  the 
court  uses  this  language: 

"True,  the  defendant  might  waive  the  provi- 
sions of  the  law  requiring  jurors  impaneled  to  be 
kept  together  until  the  termination  of  the  trial, 
etc.  (Code  Crim.  Proc.  art  23);  but  such  waiver 
must  be  expressly  made  by  the  defendant  him- 
self, and  cannot  be  made  by  his  counsel  so  as 
to  bind  him,  nor  can  his  mere  silence  or  failure 
to  object  be  construed  to  be  a  waiver  by  him. 
Early  v.  State,  1  Tex.  App.  248  [28  Am.  Rep. 
409] ;  Hill  v.  State,  10  Tex.  App.  618." 

I  do  not  care  to  follow  this  line  of  thought 
farther.  It  is  held  by  the  majority  opinion 
that  a  defendant  cannot  plead  Jeopardy 
where  the  jury  is  discharged  on  the  first 
trial  on  his  own  motion  or  with  his  consent 
That  is  not  this  case.  It  is  a  new  rule  set 
up  in  the  majority  opinion,  to  wit  that  coun- 
sel can  waive  all  the  rights  of  the  defend- 
ant in  matters  of  this  sort,  and  such  waiver 
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construed  to  be  the  personal  waiver  of  the 
accused.  This  has  not  heretofore  been  the 
law.  It  is  also  asserted  that  where  a  ques- 
tion of  this  sort  is  raised,  the  evidence  must 
clearly  show  the  action  of  the  trial  judge  to 
be  erroneous.  This  may  be  correct  But 
the  defendant  cannot  be  denied  the  right  to 
prove  his  plea,  and  at  the  same  time  punish- 
ed for  not  proving  it  Such  ruling  is  a  little 
peculiar.  Appellant  tendered  his  plea,  the 
court  sustained  a  demurrer,  put  his  plea  out 
of  court,  and  now  he  is  held  derelict  in  not 
clearly  proving  It.  This  he  purposed  to  do 
by  a  plea  of  jeopardy,  but  the  trial  court  re- 
fused to  hear  him.  I  do  not  understand  very 
well  how  he  could  have  introduced  evidence 
when  the  court  positively  refused  to  hear  it. 
Facts  enough  are  stated,  if  proved,  to  have 
entitled  him  not  only  to  a  submission  of  the 
issue  but  to  a  discharge  under  that  plea. 
I,  therefore,  respectfully  dissent. 

On  Motion  for  Rehearing. 

MORROW,  J.  This  case  was  affirmed  on 
a  former  day  of  the  term  in  an  opinion  by 
Presiding  Judge  PRENDERGAST,  from 
which  Judge  DAVIDSON  dissented.  The 
sole  question  involved  was  whether  or  not 
the  trial  court  erred  In  refusing  to  submit  to 
the  jury  appellant's  plea  of  former  jeopardy. 
The  plea  and  the  action  of  the  court  thereon 
were  stated  in  both  of  the  opinions  mention- 
ed, and  on  this  consideration  of  the  appel- 
lant's motion  for  rehearing  reference  is  made 
to  the  statement  of  the  case  in  the  majority 
and  dissenting  opinions.  Article  1,  t  14  of 
the  Constitution,  says: 

"No  person,  for  the  same  offense,  shall  be 
twice  put  in  jeopardy  of  life  or  liberty." 

Jeopardy  is  not  defined  in  the  Constitution, 
but  its  meaning  has  been  ascertained  by  our 
courts  before  the  adoption  of  the  Constitu- 
tion, and  it  is  held  in  Powell  v.  State,  17  Tex. 
App.  350,  that  the  prior  interpretation  of  this 
meaning  was  binding,  and  was,  in  substance, 
as  given  by  Mr.  Cobley  as  follows : 

"A  person  is  in  legal  jeopardy  when  he  is 
put  upon  trial,  before  a  court  of  competent  ju- 
risdiction, upon  indictment  or  information  which 
is  sufficient  in  form  and  substance  to  sustain  a 
conviction,  and  a  jury  has  been  charged  with  his 
deliverance.  And  a  jury  is  said  to  be  thus 
charged  when  they  have  been  impaneled  and 
sworn.  The  defendant  then  becomes  entitled  to 
a  verdict  which  shall  constitute  a  bar  to  a  new 
prosecution :  and  he  cannot  be  deprived  of  this 
bar  by  a  nolle  prosequi  entered  by  the  prosecut- 
ing officer  against  his  will,  or  by  a  discharge  of 
the  jury  and  continuance  of  the  case."  Cooley's 
Const  Lim.  (15th  Ed.)  404. 

The  common-law  rules  with  reference  to 
the  principles  relating  to  jeopardy  have  been 
adopted  by  our  statutes  (P.  C.  art  4),  where 
not  in  conflict  with  some  of  the  written 
laws  of  the  state,  and  the  procedure  with 
reference  to  them  is  upon  the  same  footing. 
Article  26,  C  C.  P.  From  the  numerous  au- 
thorities decided  in  10  Amer.  &  Eng.  Ann. 
Cas.  1086,  the  rule  with  reference  to  jeopar- 
dy as  there  stated  is  thus  laid  down: 


"The  rule  may  be  deduced  from  the  authorities 
to  the  effect  that  where  a  person  has  been  placed 
on  trial  before  a  competent  court  and  jury  on  a 
valid  and  sufficient  indictment  or  information, 
jeopardy  attaches,  and  if  a  mistrial  is  ordered 
and  the  jury  discharged  without  the  consent  of 
the  defendant,  or  some  overruling  necessity,  a 
plea  of  former  jeopardy  will  lie  to  any  subse- 
quent prosecution  for  the  same  offense." 

The  circumstances  under  which  a  jury 
may  be  discharged  after  jeopardy  is  given  in 
our  statute  (article  616,  O.  C.  P.)  as  follows : 

"A  continuance  may  be  granted  on  the  appli- 
cation of  the  state  or  defendant  after  the  trial 
has  commenced,  when  it  is  made  to  appear  to 
the  satisfaction  of  the  court  that  by  some  unex- 
pected occurrence  since  the  trial  commenced, 
which  no  reasonable  diligence  could  have  antici- 
pated, the  applicant  is  so  taken  by  surprise  that 
a  fair  trial  cannot  be  had,  or  the  trial  may  be 
postponed  to  a  subsequent  day  of  the  term." 

This  statute  has  been  interpreted  in  the 
cases  of  Woodward  v.  State,  42  Tex.  Cr.  R. 
188,  58  S.  W.  135,  and  Piza.no  v.  State,  20 
Tex.  App.  139,  54  Am.  Rep.  511. 

[1]  The  plea,  which  is  substantially  set  out 
in  the  dissenting  opinion  mentioned,  charged 
that  after  jeopardy  attached,  the  trial  court 
held  the  state's  essential  prosecuting  wit- 
ness incompetent  and  discharged  the  jury 
upon  motion  of  the  state's  attorney,  with  the 
consent  of  defendant's  counsel,  but  without 
the  defendant's  consent;  he  neither  consent- 
ing nor  protesting.  This  plea,  having  been 
stricken  out  on  demurrer,  must  be  consid- 
ered as  true,  and  the  action  of  the  court  in 
striking  it  out  can  be  sustained  only  upon 
the  theory  that  under  the  circumstances  the 
court  bad  authority  to  discharge  the  jury 
without  the  consent  of  the  defendant  or  up- 
on the  theory  that  the  consent  of  the  de- 
fendant's counsel  was  binding  upon  the  de- 
fendant In  Bell  v.  State,  2  Tex.  App.  216, 
28  Am.  Rep.  429,  it  was  held  that  an  attor- 
ney cannot  bind  the  defendant  by  an  agree- 
ment to  allow  the  introduction  of  secondary 
evidence  of  Incriminating  facts,  because  such 
agreement  would  deprive  defendant  of  the 
constitutional  right  to  be  confronted  with  the 
witnesses  against  him.  In  McDuff  v.  State, 
4  Tex.  App.  61,  it  was  held  that  an  agree- 
ment by  attorneys  to  waive  copy  of  indict- 
ment will  not  be  binding  on  defendant  and 
the  same  principle  Is  asserted  in  the  case  of 
Murmutt  v.  State,  63  S.  W.  634.  The  agree- 
ment of  counsel  to  discharge  the  jury,  in 
the  present  case,  would,  if  binding  on  ap- 
pellant have  the  effect  of  waiving  the  con- 
stitutional guaranty  against  being  twice  put 
in  jeopardy  for  the  same  offense.  Nor  would 
the  silence  of  appellant  under  the  circum- 
stances set  out  in  the  plea  of  former  jeop- 
ardy deprive  him  of  his  right  to  urge  the 
plea  on  a  subsequent  prosecution.  It  was 
held  in  the  case  of  Sterling  v.  State,  15  Tex. 
App.  255,  that  where  a  jury  was  discharged 
with  the  consent  of  counsel  for  the  defend- 
ant, given  in  hearing  of  the  defendant  that 
such  consent  was  not  binding  upon  defend- 
ant To  the  same  effect  is  Hill  v.  State,  10 
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Tex.  App.  618.  The  law  does  not  Impose  up- 
on the  defendant  In  a  criminal  case  the  duty 
of  protesting  against  the  discharge  of  a  Jury 
where  it  was  not  authorized  by  law. 

The  plea  raising  an  Issue  of  fact  as  to 
whether  the  trial  court  had  the  consent  of 
defendant  to  the  discharge  of  the  jury,  this 
question  of  fact  should  have  been  tried  and 
submitted  to  the  jury,  unless  the  condi- 
tions were  such  as  under  article  616,  O.  O. 
P.,  that  the  trial  court  could  discharge  the 
Jury  without  his  consent  This  statute  gives 
such  authority  to  the  court  when  there  Is 
"some  unexpected  occurrence  since  the  trial 
commenced,  which  no  reasonable  diligence 
could  have  anticipated."  The  occurrence 
which  took  place  as  shown  by  the  record  in 
this  case  after  the  trial  began  was  that  the 
trial  judge  held,  after  interrogating  the 
state's  witness,  who  was  only  three  years 
old,  that  she  was  not  qualified  to  give  testi- 
mony. Article  788,  Vernon's  Ann.  O.  0.  P., 
declares  that: 

"Children  or  other  persons  who,  after  being 
examined  by  the  court,  appear  not  to  possess 
sufficient  intellect  to  relate  transactions  with  re- 
spect to  which  they  are  interrogated,  or  who  do 
not  understand  the  obligation  of  an  oath,"  are 
incompetent  to  testify. 

Mr.  Wharton,  in  his  work  on  Criminal  Evi- 
dence, S  366,  p.  743,  uses  the  following  lan- 
guage: 

"To  permit  a  child  under  four  years  of  age 
to  be  sworn  and  examined  as  a  witness  would  be 
to  trifle  with  public  justice.  Hence  the  dying 
declarations  of  a  child  of  four  years  have  been 
properly  held  inadmissible,  and  the  admissibility 
of  children  of  that  age,  as  witnesses,  is,  on  the 
same  reasoning,  disputed.  But  the  testimony 
of  a  child  of  between  four  and  five  years  of  age, 
and  that  of  a  child  between  six  and  seven,  has 
been  received  on  the  trial  of  an  indictment 
charging  an  attempt  to  ravish.  Four  years  has 
been  assigned  as  the  minimum  age,  but  after 
this  age  the  question  of  admissibility  is  to  be  de- 
cided by  the  court." 

[2]  The  competency  of  young  children  as 
witnesses  has  often  been  a  controverted  issue 
in  the  trial  of  causes  in  this  state,  as  will  be 
noted  from  the  citation  of  cases  on  the  subject 
in  Branch's  Crlm.  Law,  §  854,  and  Vernon's 
Ann.  O.  C.  P.,  p.  699.  In  the  case  of  Pi- 
zano  v.  State,  20  Tex.  App.  140,  54  Am.  Rep. 
511,  a  state's  witness,  whose  testimony  was 
essential  to  the  state,  was  absent,  and  the 
state's  counsel  withdrew  his  announcement 
of  ready  on  the  ground  of  surprise,  he  hav- 
ing announced  ready  upon  information  from 
the  sheriff  that  the  witness  was  present,  and 
the  jury  was  discharged.  On  a  subsequent 
trial,  the  plea  of  former  jeopardy  was  inter- 
posed and  sustained  in  this  court,  It  holding 
that  these  circumstances  were  not  such  as  to 
give  the  court  discretion  to  discharge  the 
jury.  The  Indictment  in  the  present  case 
was  filed  May  16th,  and  the  trial  occurred 
October  11th  In  the  same  year.  It  does  not 
occur  to  us  that  .the  Incompetency  of  the 
three  year  old  child,  or  the  fact  that  the 


learned  judge  would  upon  examination  hold 
such  witness  Incompetent,  would  be  such 
an  unexpected  occurrence  that  no  reasonable 
diligence  could  have  anticipated.  It  might 
possibly  be  a  question  of  fact,  but  clearly  it 
could  not,  in  our  judgment,  be  held  as  a  mat- 
ter of  law  to  hare  authorized  the  discharge 
of  the  jury  without  the  consent  of  the  de- 
fendant. 

As  the  record  Is  presented  we  do  not  think 
the  recital  In  the  Interlocutory  judgment 
entered  after  the  Jury  had  been  discharged 
would  deprive  the  appellant  of  the  right  to 
urge  his  plea  of  former  jeopardy  in  the  sub- 
sequent prosecution.  Vela  v.  State,  49  Tex. 
Cr.  R  588,  95  S.  W.  530. 

We  think  the  trial  court  erred  in  dis- 
missing the  plea  of  former  jeopardy.  It  is 
therefore  ordered  that  the  motion  for  rehear- 
ing be  granted,  and  the  Judgment  be  reversed 
and  the  cause  remanded. 

PRENDEROAST,  P.  J.  I  have  no  doubt 
whatever  that  the  question!  In  this  case  was 
correctly  decided  In  the  original  opinion  af- 
firming the  Judgment  This  motion  for  re- 
hearing should  be  overruled.  I  dissent  from 
the  opinion  granting  a  rehearing  and  revers- 
ing and  remanding  this  cause. 


Ex  parte  DRAM).   (No.  4336.) 

(Court  of  Criminal  Appeals  of  Texas.   Feb.  7, 
1917.) 

X.  Habeas  Corpus  <S=>31  —  Voidabub  Pho- 

CEEDING8. 

Code  Or.  Proa  1911,  art.  63,  provides  that 
when  two  or  more  courts  have  concurrent  juris- 
diction of  an  offense  against  the  penal  laws,  the 
court  in  which  an  indictment  or  complaint  is 
first  filed  shall  retain  jurisdiction  of  the  of- 
fense to  the  exclusion  of  all  other  courts.  Ver- 
non's Ann.  Code  Cr.  Proc.  1916,  art.  160,  pro- 
vides that  the  writ  of  habeas  corpus  is  the  rem- 
edy to  be  used  when  any  person  is  restrained 
of  his  liberty.  Appellant  was  charged  by  com- 
plaint with  a  violation  of  the  Pure  Food  Law 
and  gave  bond  for  his  appearance.  Subsequent- 
ly affidavit  and  information  were  filed  against 
him  in  another  court  charging  him  with  the 
same  offense,  and  the  pending  case  was  dismiss- 
ed. Held,  that  while  under  article  63  prosecu- 
tion Bhould  have  been  in  the  court  in  which  it 
was  first  filed,  this  fact  would  not  entitle  the 
appellant  to  his  discharge  on  habeas  corpus 
when  arrested  on  process  issued  from  the  court 
in  which  the  case  was  subsequently  filed,  but 
his  rights  and  remedies  could  only  be  enforced 
by  proper  proceedings  upon  the  trial  of  the 
case,  since  the  writ  of  habeas  corpus  cannot 
serve  to  discharge  the  appellant  on  account  of 
errors  or  irregularities  which  render  the  pro- 
ceedings voidable  merely,  but  only  lies  to  secure 
a  release  where  the  proceedings  are  absolutely 
void. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  S  27.] 

2.  Indictment  and  Information  <8=> 3— Ne- 
cessity of  Indictment  —  Constitutional 
and  Statutobt  Provisions. 
Under  Const  art.  1,  {  10,  requiring  indict- 
ment only  in  felony  cases,  and  Whites  Ann. 
Code  Cr.  Proc,  art  436,  providing  that  misde- 
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meanors  may  be  prosecuted  by  either  indictment 
or  information,  and  Vernon  ■  Ann.  Code  Or. 
Proc  1816,  art  642,  providing  that  under  cer- 
tain circumstances  a  prosecution  shall  be  dis- 
missed and  the  bail  discharged,  unless  indict- 
ment or  information  are  presented,  an  indict- 
ment was  not  required  to  charge  a  violation  of 
the  Pure  Food  Law  (Vernon's  Ann.  Pen.  Code 
1916,  arts.  690,  700),  but  prosecution  by  in- 
formation was  sufficient  to  justify  retention  of 
the  accused. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  if  9-23.] 

8.  H abbas  Corpus  «=»92(1)— Evidenc*— Bub- 
den  or  Pboof. 
In  habeas  corpus  for  the  discharge  of  ap- 

Elicant  arrested  on  process  in  an  action  charge 
lg  violation  of  the  Pure  Food  Law,  where 
bail  was  granted  by  the  trial  court,  the  sheriff 
was  not  charged  with  the  burden  of  proving  the 
applicant's  guilt,  but  was  required  only  to  show 
that  the  applicant  was  not  illegally  held  by  show- 
ing that  he  was  charged  by  complaint  and  in- 
formation of  an  offense  within  the  jurisdiction  of 
the  court,  and  that  he  was  held  by  the  sheriff 
under  process  from  that  court 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  §  96.] 

4.  Habeas  Cobpus  <s=  30(2)— Grounds  fob 
Relief— Invalidity,  or  Indictment. 
The  Pure  Food  Law  (Vernon's  Ann.  Pen. 
Code  1916,  arts.  699,  700)  provides  that  no  per- 
son, firm,  or  corporation  shall  manufacture  for 
sale,  have  in  his  possession  with  intent  to  sell, 
offer  or  expose  for  sale,  or  sell  or  exchange  any 
article  of  food  which  is  adulterated,  and  that 
an  article  shall  be'  deemed  to  be  adulterated  if 
any  substance  has  been  mixed  and  packed  with 
it  so  as  to  reduce  or  lower  or  injuriously  affect 
its  quality  or  strength.  An  information  charg- 
ed that  applicant  had  in  his  possession  with  in- 
tent to  sell  and  offered  and  exposed  for  sale  but- 
ter which  had  been  adulterated  by  being  mixed 
with  water.  Held,  that  the  prosecution  is  not 
upon  a  void  information  so  as  to  authorize  its 
attack  by  habeas  corpus  proceedings,  since  such 
matters  as  go  to  the  manner  and  form  of  the 
information  are  not  available  on  application  for 
writ  of  habeas  corpus,  but  must  be  raised  by 
motion  or  plea  in  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  |  25.] 

Appeal  from  Galveston  County  Court  at 
Law;  J.  C  Canty,  Judge. 

Application  by  J.  W.  Drane  for  a  writ  of 
habeas  corpus  against  the  Sheriff  of  Galves- 
ton County.  From  a  judgment  refusing  his 
application  for  a  discharge  from  custody  to 
discharge  him,  applicant  appeals.  Affirmed. 

T.  C.  Tnrnley  and  V.  M.  Clark,  both  of 
Galveston,  for  appellant  B.  B.  Hendricks, 
Asst.  Atty.  Gen.,  for  the  State. 

MORROW,  X  Appellant  prosecutes  this 
appeal  from  a  judgment  in  the  county  court 
at  law  of  Galveston  county,  refusing  to  dis- 
charge him  on  bearing  of  his  application 
for  writ  of  habeas  corpus. 

Appellant  was  charged  with  a  misdemean- 
or growing  out  of  an  alleged  violation  of  the 
Pure  Food  Law.  Complaint  was  filed  against 
him  in  the  corporation  court  of  the  city  of 
Galveston,  and  he  gave  bond  for  his  appear- 
ance before  that  court.    Subsequently,  affi- 


davit and  Information  were  filed  against  him 
In  the  county  court  at  law  of  Galveston 
county,  charging  him  with  the  same  offense, 
and  the  case  pending  in  the  corporation 
court  was  dismissed. 

His  contention  Is  that  under  these  facts 
the  county  court  at  law  had  no  jurisdiction 
to  try  him.  He  Insists  also  that  prosecution 
by  Information  was  not  sufficient  to  justify 
his  detention,  out  that  an  indictment  would 
have  been  required.  He  contends  also  that 
the  sheriff,  who  bad  taken  him  in  charge  un- 
der process  issued  In  the  county  court  at  law, 
was  charged  with  the  burden  of  proving  his 
guilt,  and  that  the  mere  Introduction  of  the 
process,  together  with  the  complaint  and  in- 
formation, did  not  justify  his  detention,  and 
further  that  the  complaint  charged  no  of- 


[1]  In  the  case  of  Vaughn  v.  State,  32  Tex. 
Or.  R.  407,  24  S.  W.  26,  and  In  several  cases 
cited  therein,  this  court  held  that  there  was 
no  way  to  prevent  the  state  from  filing  a 
case  In  two  courts,  each  of  which  bad  juris- 
diction of  the  person  and  subject-matter,  and 
subsequently  dismissing  the  case  in  one  of 
the  courts  and  trying- it  In  the  other.  Sub- 
sequent to  the  time  these  decisions  were  ren- 
dered, article  63,  O.  O.  P.,  was  amended  so 
as  to  provide  that  when  two  or  more  courts 
have  concurrent  Jurisdiction  of  any  offense 
against  the  penal  laws  of  this  state,  the 
court  In  which  an  Indictment  or  complaint 
shall  first  be  filed  shall  retain  jurisdiction  of 
said  offense  to  the  exclusion  of  all  other 
courts.  In  obedience  to  this  statute,  the 
prosecution  In  this  case  should  have  been  In 
the  court  In  which  it  was  first  filed.  This 
fact,  however,  would  not  entitle  the  appel- 
lant to  Ms  discharge  on  habeas  corpus  when 
arrested  on  process  issued  front  the  court  in 
which  the  case  was  subsequently  filed.  His 
rights  and  remedies  relating  thereto  could 
only  be  enforced  by  proper  proceedings  upon 
the  trial  of  the  case.  Pitteock  v.  State,  73 
Tex.  Or.  R.  1,  163  S.  W.  972;  Wllks  v.  State, 
66  S.  W.  787.  The  writ  of  habeas  corpus  can- 
not serve  to  discharge  the  applicant  on  ac- 
count of  errors  or  Irregularities  which  ren- 
der the  proceedings  voidable  merely,  but  lies 
to  secure  a  release  where  the  proceedings  are 
absolutely  void.  Vernon's  C.  0.  P.  p.  103,  art 
160,  note  3.  It  Is  not  available  to  establish 
former  jeopardy,  conviction,  or  acquittal. 
Id.,  note  11. 

.  [2]  His  claim  that  the  prosecution  failed 
because  prosecuted  by  Information  rather 
than  by  Indictment  cannot  be  sustained.  The 
Constitution  (article  1,  f  10)  only  requires 
felony  cases  to  be  presented  by  Indictment; 
article  436,  White's  Ann.  Code'  of  Grim.  Proc., 
provides  that  misdemeanors  may  be  prose- 
cuted by  either  indictment  or  Information; 
and  article  642,  Vernon's  Ann.  Code  of  Crim. 
Proc.,  provides  that  under  certain  circum- 
stances a  prosecution  shall  be  dismissed  and 
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the  bail  discharged,  unless  Indictment  or  In- 
formation are  presented. 

[3]  Under  his  proposition  that  the  re- 
spondent was  charged,  with  the  duty  of 
proving  his  guilt  appellant  cites  the  case  of 
Ex  parte  Newman,  38  Tex.  Cr.  R.  165,  41  S. 
W.  628,  70  Am.  St  Rep.  740.  That  was  a 
capital  case,  and  it  was  held  that  the  mere 
introduction  of  the  indictment  was  not  suf- 
ficient authority  for  the  court  to  hold  the 
accused  without  bail,  but  that  to  Justify  such 
action  evidence  was  required  to  show  that 
the  proof  was  evident  of  the  defendant's 
guilt  of  a  capital  offense.  This  rule  does  not 
apply  where  bail  Is  granted  by  the  trial  court, 
as  was  done  in  this  case.  The  respondent 
was  required  only  to  show  that  the  appel- 
lant was  not  Illegally  held,  and  this  obliga- 
tion was  discharged  by  showing  that  he  was 
charged  by  complaint  and  Information  with 
an  offense  within  the  Jurisdiction  of  the 
county  court,  and  that  he  was  held  by  the 
sheriff  under  process  from  said  court.  The 
question  of  the  Innocence  or  guilt  of  the  ap- 
pellant would  be  relegated  to  the  trial  of 
his  case  on  Its  merits.  Ex  parte  Muse,  74 
Tex.  Cr.  R.  476,  168  S.  W.  520;  Ex  parte  Jen- 
nings, 76  Tex.  Cr.  R.  116,  172  S.  W.  1143; 
Ex  parte  Kent,  49  Tex.  Cr.  R.  12,  90  S.  W. 
168.  The  principle  controlling  in  the  above 
cases  distinguishes  the  practice  in  this  state 
from  that  pursued  in  the  California  case  cit- 
ed by  appellant  (Ex  parte  Sternes,  82  Cal. 
245,  23  Pac.  38),  where  an  Inquiry  into  the 
facts  was  held  on  a  habeas  corpus  proceed- 
ing. 

[4]  The  information  on  which  appellant 
was  held  is  as  follows: 

"That  in  the  county  of  Galveston,  state  of 
Texas,  on  or  about  the  21st  day  of  November, 
A.  D.  1916,  J.  W.  Drane,  in  the  county  and 
state  aforesaid,  did  then  and  there  have  In  bis 
possession  with  intent  to  sell,  and  did  then 
and  there  offer  and  expose  for  sale  a  certain  ar- 
ticle of  food,  to  wit,  butter,  which  said  butter 
was  then  ana  there  adulterated,  in  this,  to  wit, 
that  then  and  there  a  certain  substance,  to  wit, 
water,  had  then  and  there  been  mixed  and  pack- 
ed with  said  butter  so  as  to  reduce  and 
lower  and  injuriously  affect  its  quality  and 
strength.   •  * 

Appellant  contends  that  this  information 
charged  no  offense.  If  It  in  law  charged  no 
offense,  it  would  be  the  duty  of  this  court  to 
discharge  the  appellant  If,  however,  It 
charges  an  offense,  but  does  so  in  a  defective 
manner,  then  this  court  would  not  discharge 
him.  Such  matters  as  go  to  the  manner  and 
form  of  informations  are  not  available  on  ap- 
plication for  writ  of  habeas  corpus,  but  to 
be  considered  if  raised  by  motion  or  plea  in 
the  trial  court  Ex  parte  Beverly,  34  Tex. 
Cr.  R  634,  31  S.  W.  645;  Ex  parte  Williford, 
50  Tex.  Cr.  R.  417,  100  S.  W.  919;  Ex  parte 
Cox,  53  Tex.  Or.  R  240,  109  S.  W.  369;  Ex 
parte  Webb,  113  S.  W.  545;  Ex  parte  Wolf, 
66  Tex.  Or.  R.  231,  115  S.  W.  1192;  Ex  parte 
Cain,  56  Tex.  Cr.  R  639,  120  S.  W.  999;  Ex 

CoFor  other 


parte  Knapp,  57  Tex.  Cr.  R.  411,  123  a  W. 
697;  Ex  parte  Hendrix,  64  Tex.  Or.  R.  452, 
142  S.  W.  570. 

The  so-called  Pure  Food  Law  (articles  699 
and  700,  Vernon's  Penal  Code)  provides  that: 

"No  person,  firm  or  corporation,  shall  within 
this  state  manufacture  for  sale,  have  in  his  pos- 
session with  the  intent  to  sell,  offer  or  expose 
for  sale,  or  sell  or  exchange  any  article  of  food 
•  *  •  which  is  adulterated  •  *  •  within 
the  meaning  of  this  act.  *  *  * " 

And  further: 

"That  for  the  purposes  of  this  act,  an  article 
shall  be  deemed  to  be  adulterated  *  *  *  in 
the  case  of  food,  (1)  if  any  substance  has  been 
mixed  and  packed  with  it  so  as  to  reduce  or 
lower  or  injuriously  affect  its  quality  or 
strength." 

This  act  has  been  held  by  this  court  consti- 
tutional. Focke  v.  State,  65  Tex.  Cr.  R  353, 
144  S.  W.  267;  Green  v.  State,  66  Tex.  Or.  R. 
664,  148  8.  W.  311.  Other  cases  passing  up- 
on the  power  of  Congress  and  the  Legisla- 
tures of  various  states  to  pass  similar  laws 
are:  Plumley  v.  Mass.,  155  U.  8.  461,  15  Sup. 
Ct  164,  39  L.  Ed.  223;  State  v.  Hutchinson, 
56  Ohio  St  82,  46  N.  B.  71;  Savage  v.  Jones, 
225  U.  S.  501,  32  Sup.  Ct  715,  66  L.  Ed.  1182; 
People  v.  West,  106  N.  Y.  293,  12  N.  E.  610, 
60  An*.  Rep.  462;  State  v.  Campbell,  64  N.  H. 
402,  13  Atl.  686,  10  Am.  St  Rep.  419;  State 
r.  Groves,  15  R.  I.  208,  2  Atl.  384;  Meyer  v. 
State,  134  Wis.  166,  114  N.  W.  501,  14  U.  R. 
A.  (N.  S.)  1061.  It  has  been  held  that  the 
addition  of  water  was  an  adulteration  (Com- 
monwealth v.  Schaffner,  146  Mass.  512,  16 
N.  E.  280),  and  that  the  indictment  need  not 
allege  the  quantity  of  water. 

The  statute  under  which  appellant  is  pros- 
ecuted being  valid,  and  the  indictment  charg- 
ing an  adulteration  by  the  use  of  water,  the 
prosecution  is  not  upon  a  void  information  so 
as  to  authorise  its  attack  by  habeas  corpus 
proceeding.  Whether  other  averments  are 
necessary  when  tested  by  motion  to  quash  is 
a  question  which  we  are  not  called  upon  to 
determine. 

It  follows  from  the  foregoing  that  in  the 
opinion  of  the  court  the  judgment  of  the 
court  below  should  be  affirmed,  and  it  is  so 
ordered. 


DOLEZAL  v.  STATE.    (No.  4335.) 

(Court  of  Criminal  Appeals  of  Texas.   Jan.  10, 
1917.   On  Motion  for  Rehearing, 
Feb.  21,  1017.) 

1  Criminal  Law  «=>  1103(2)— Haemlkss  Eb- 
bob — Burden  of  Showing. 
For  remark  of  court  that  a  state's  witness 
is  an  unwilling  witness  and  that  the  prosecut- 
ing attorney  may  lead  him,  to  be  ground  for  re- 
versal, the  record  must  disclose  probability  of 
injury. 

[Ed.  Note.— For  other  cases,  see  Criminal 

Law,  Cent  Dig.  H  3092,  3093.] 

2.  Obiminal  Law  <S=»  1001(2)— Box  or  Ex- 
ceptions—Sotticienct. 
The  bill  of  exceptions  to  remark  of  court 

that  a  state's  witness  was  an  unwilling  witness, 

and  the  prosecuting  witness  might  lead  him, 
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failing  to  show  that  any  testimony  was  elicited 
from  the  witness,  is  insufficient. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  233}J 
8.  Witnesses  <sc=»400— Kbbotting  Evidence. 

Defendant  on  a  prosecution  for  carrying  a 
pistol,  testifying  that  the  pistol  carried  by  him 
was  broken  and  could  not  be  shot  (in  which 
cam  it  would  be  no  offense  to  carry  it),  and 
that  he  owned  and  had  no  other,  evidence  that 
two  or  three  weeks  before  be  had  a  pistol  out 
in  the  road,  and  fired  it,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1276-1279.] 

4.  Weapons  <S=»17(3)  —  Prosecutions  —  Evi- 
dence. 

That  defendant  had  a  pistol  out  in  the  road 
and  fired  it  several  times,  two  or  three  weeks 
before  the  date  named  in  the  indictment,  charg- 
ing carrying  of  a  pistol  on  or  about  a  certain 
day,  is  proper  evidence  to  establish  the  of- 
fense charged. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  S§  27,  28.] 

5.  Witnesses  ®=>406— Rebutting  Evidence. 

As  meeting  the  issue  made  by  the  testimony 
of  defendant,  that  the  pistol  with  the  carrying 
of  which  he  was  charged  was  not  in  condition 
to  be  shot,  the  state,  on  rebuttal,  could  show 
that  at  the  time  of  the  alleged  offense,  defend- 
ant called  P.  a  name,  and,  when  P.  jumped  off 
his  team  and  struck  him,  pulled  a  pistol  from 
his  pocket. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1276-1279.1 

6.  Criminal  Law  <s=>396(2)  —  Evidence  — 
Bringing  out  Whole  Transaction. 

Defendant  having  on  cross-examination  of 
state's  witness  drawn  out  part  of  the  details  of 
the  difficulty  between  them,  the  state  may  in- 
troduce other  details. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  862.) 

7.  Criminal  Law  <s=»364(1)— Evidence— Res 
Gestae. 

Details  of  a  difficulty  between  defendant  and 
another,  being  part  of  the  res  gestae,  may  be 
shown  on  a  prosecution  for  carrying  a  pistol. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f§  808-810.] 

On  Motion  for  Rehearing. 

8.  Weapons  «=»17(4)— Carrying—  Suotioten- 
ct  or  Evidence. 

Evidence,  on  a  prosecution  for  carrying  a 
pistol,  held  sufficient  to  sustain  a  conviction  as 
of  the  time  of  defendant's  difficulty  with  another. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  f  29.] 

9.  Criminal  Law  «=»678(6)  —  Time  op  Of- 
fense—Failure  to  Require  Election. 

The  state,  on  a  prosecution  for  carrying  a 
pistol  on  or  about  a  certain  day,  not  having  been 
requested  to  elect  as  between  different  occasions, 
evidence  sufficient  as  to  a  time  several  weeks 
before  such  day  will  support  a  conviction;  even 
if  the  evidence  as  to  the  offense  on  the  day  nam- 
ed is  insufficient 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $  1583.] 

Appeal  from  Harris  County  Court  at  Law ; 
W.  E.  Montelth,  Judge. 

Frank  Dolezal  was  convicted,  and  appeals. 
Affirmed. 

Heldlngsfelders,  of  Houston,  for  appellant 
John  H.  Crocker,  Or.  Dist  Atty.,  and  E  T. 
Branch,  both  of  Houston,  and  C.  O.  McDon- 
ald, Asst.  Atty.  Gen.,  for  the  State. 


MORROW,  J.  Charged  with  the  offense 
of  carrying  on  and  about  his  person  a  pistol 
on  or  about  the  12th  day  of  October,  1916, 
appellant,  Frank  Dolezal,  was  tried  before 
a  jury  and  convicted,  and  his  punishment 
fixed  at  a  fine  of  $100. 

The  fact  that  appellant  had  possession  of 
the  pistol  at  the  time  and  place  charged  was 
conceded,  but  it  was  urged  in  defense  that 
the  pistol  was  broken  and  not  in  condition 
to  be  shot  S.  T.  Petrosky  testified  that,  he 
saw  the  appellant  have  and  carry  on  and 
about  his  person  a  pistol  on  October  12, 1916, 
in  Harris  county,  Tex.;  and  on  cross-exami- 
nation by  appellant  he  further  stated  that 
the  appellant  took  the  pistol  out  of  his 
pocket  and  pointed  It  at  the  witness ;  that  it 
was  a  small  automatic  pistol.  A  small  blue 
automatic  pistol  was  exhibited  to  him  by  ap- 
pellant's counsel.  He  stated  that  it  looked 
like  the  one  appellant  had.  Appellant  testi- 
fied that  the  pistol  exhibited  to  the  witness 
was  the  one  that  he  had  in  his  possession 
at  the  time  of  the  alleged  offense,  and  he  did 
not  own,  and  never  owned,  any  other.  It 
was  conceded  by  the  state  that  the  pistol  ex- 
hibited at  the  trial  was  in  such  condition 
that  it  would  have  been  no  offense  to  carry  it. 
The  state,  in  rebuttal,  Introduced  testimony 
to  tne  effect  that  at  the  time  the  appellant 
was  charged  with  possession  of  the  pistol, 
appellant  had  cursed  the  prosecuting  witness 
Petrosky,  that  Petrosky  struck  the  appellant, 
and  that  the  appellant  reached  in  his  pocket 
and  pulled  out  a  pistol,  pointed  it  at  Petros- 
ky, and  snapped  it  twice.  There  was  evi- 
dence introduced  by  the  state  also  that  the 
pistol  exhibited  at  the  trial  was  not  the 
same  pistol  that  the  appellant  had  at  the 
time  of  the  alleged  offense. 

[1 , 2]  Complaint  is  made  in  the  first  bill  of 
exceptions  to  a  remark  made  by  the  presid- 
ing judge  In  response  to  a  request  by  the 
prosecuting  attorney  that  he  be  permitted 
to  lead  the  state's  witness  Schneider,  the 
remark  complained  of  being  as  follows: 
"Yes;  the  witness  is  an  unwilling  witness, 
and  you  may  lead  him."  While  the  statute 
prohibits  the  trial  judge  from  commenting 
upon -the  testimony,  the  rule  of  law  followed 
by  this  court  is  that  it  is  not  every  comment 
that  requires  a  reversal  of  the  judgment,  but 
that  before  a  reversal  la  authorized,  it  is  es- 
sential that  the  probability  of  Injury  shall 
be  disclosed  by  the  record.  Stayton  v.  State, 
32  Tex.  Cr.  R.  88,  22  S.  W.  38;  MUo  v.  State, 
59  Tex.  Cr.  R.  199,  127  S.  W.  1025.  The  bill 
of  exceptions  in  question  falls  to  show  that 
any  testimony  was  elicited  from  the  witness 
Schneider,  and  in  consequence  of  such  failure 
does  not  show  any  error.  Harris  v.  State, 
37  Tex.  Cr.  R.  446,  86  S.  W.  88.  Looking  to  the 
statement  of  facts,  however,  it  appears  that 
the  witness  Schneider  testified,  in  effect,  that 
be  was  unwilling  to  testify  because  he  was  a 
friend  to  both  parties. 
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[3,4]  The  state,  In  rebuttal,  introduced  a 
witness  who  testified  that,  two  or  three  weeks 
prior  to  the  difficulty  between  appellant  and 
Petrosky  above  mentioned,  the  appellant  had 
a  pistol  out  in  a  road  and  fired  it  several 
times.  The  admission  of  this  testimony  is 
complained  of  as  being  "irrelevant  and  hnma 
terial,  and,  further,  that  the  state  was  rely- 
ing to  sustain  a  conviction  on  the  charge  of 
carrying  a  pistol  on  the  day  and  date  alleged 
in  the  Indictment,  and  was  highly  prejudi- 
cial." The  evidence  was  admissible  in  view 
of  appellant's  evidence  that  the  pistol  carried 
by  him  was  broken  and  could  not  be  shot, 
and  that  he  owned  and  had  no  other  pistol 
(Craig  v.  State,  23  S.»  W.  1108;  Stovall  v. 
State,  97  S.  W.  93;  Bedford  v.  State,  170  S. 
W.  728;  Lumpkin  v.  State,  47  Tex.  Cr.  R. 
625,  85  S.  W.  803;  Briscoe  v.  State,  32  Tex. 
Cr.  R.  411,  24  S.  W.  95;  Upton  v.  State,  33 
Tex.  Cr.  R.  231,  26  S.  W.  197;  Irvin  v.  State, 
51  Tex.  Cr.  R.  53,  100  S.  W.  779;  Griffin  v. 
State,  54  Tex.  Cr.  R.  375,  112  S.  W.  1066, 
and  in  the  absence  of  a  demand  that  the  state 
elect  as  to  which  transaction  it  would  rely  on 
for  a  conviction,  it  was  proper  testimony  go- 
ing to  establish  the  offense  charged  (Brad- 
shaw  v.  State,  32  Tex.  Cr.  R.  381,  23  S.  W. 
892). 

[6-7]  Appellant  complains  In  his  third  bill 
of  exceptions  of  the  action  of  the  court  in 
permitting  the  state  to  prove  that,  at  the 
time  of  the  alleged  offense: 

"The  defendant  called  young  Petrosky  'a 
damn  liar,  and  young  Petrosky  jumped  off  a 
hay  wagon  and  struck  him  twice,  and  it  was 
then  that  the  defendant  reached  in  his  right 
side  pocket  and  pulled  out  a  gun." 

This  testimony  was  introduced  by  the  state 
in  rebuttal,  and  is  deemed  proper  as  meet- 
ing the  issue  made  by  the  appellant  that  the 
pistol  was  not  in  condition  to  be  shot  Mc- 
Mahon  v.  State,  16  Tex.  App.  860;  Muldrew 
v.  State,  73  Tex.  Cr.  R  463,  166  S.  W.  159. 
A  part  of  the  details  of  the  difficulty  between 
appellant  and  Petrosky  were  drawn  out  by 
appellant  on  cross-examination  of  the  witness 
Petrosky,  and  the  details,  the  admission  of 
which  are  complained  of,  were  a  part  of  the 
res  gestae,  and  for  both  of  these  reasons  were 
admissible. 

The  evidence,  in  our  judgment,  Is  sufficient 
to  support  the  conviction,  and  it  is  ordered 
that  the  Judgment  of  the  lower  court  be  af- 
firmed. 

On  Motion  for  Rehearing. 

On  motion  for  rehearing  appellant  Insists 
that  the  facts  were  insufficient  to  support  a 
conviction. 

[S]  Appellant  had  a  difficulty  with  Petros- 
ky on  October  12,  1916,  and  at  the  time  of. 
this  difficulty  he  exhibited  a  pistol.  He 
claimed  that  the  pistol  was  not  in  condition 
for  use,  and  exhibited  at  the  trial  of  the 
case  a  pistol  which  he  claimed  was  the  same 
that  he  had  in  his  possession  at  the  time  of- 


the  difficulty,  and  this  pistol  exhibited  at  the 
trial  was  admittedly  so  out  of  repair  as  to 
be  useless.  An  issue  of  fact  was  raised  with 
reference  to  the  identity  of  the  pistol  ex- 
hibited at  the  trial  and  that  in  the  posses- 
sion of  appellant  at  the  time  of  the  difficulty. 
At  the  time  of  the  difficulty  he  snapped  the 
pistol  a  couple  of  times,  and  one  of  the  wit- 
nesses, Frank  Markel,  who  saw  the  diffi- 
culty, testified  that  the  pistol  exhibited  at 
the  trial  was  not  the  same  one  that  appel- 
lant had  in  his  possession  at  the  time  of  the 
difficulty.  After  the  difficulty  appellant  went 
to  Petrosky  and  asked  him  not  to  prosecute 
him  on  account  of  the  pistol.  In  this  con- 
versation appellant  did  not  tell  Petrosky  that 
the  pistol  was  broken,  but  told  him  that  he 
had  it  for  his  protection,  As  he  worked  ne- 
groes down  on  his  place  and  he  kept  it  for 
his  own  protection;  at  least  Petrosky  so  tes- 
tified. We  think  that  this  evidence  Is  suffi- 
cient to  support  the  finding  of  the  jury  that 
the  appellant  was  unlawfully  carrying  a 
pistol  at  the  time  of  the  difficulty. 

[I]  In  addition  to  this,  there  was  testi- 
mony that  two  or  three  weeks  before  the  dif- 
ficulty appellant  had  a  pistol  out  on  the  road 
and  fired  it  several  times.  No  request  was 
made  of  the  state  tq  elect  as  to  which  occa- 
sion the  prosecution  would  be  founded  upon, 
and  in  this  state  of  the  record  the  testimony 
last  mentioned  above  would  of  itself  author- 
ize a  conviction. 

The  motion  for  rehearing  is  overruled. 


HAMILTON  v.  STATE.   (No.  4320.) 

(Court  of  Criminal  Appeals  of  Texas.  Dec.  27, 
1916.   On  Motion  for  Rehearing, 
Feb.  7,  1917.) 

1.  Intoxicating  Liquors  $=>288(2)— Illegal 
Sale — Evidence. 

Testimony  on  prosecution  for  illegal  Bale  of 
liquor  held  sufficient  to  go  to  the  jury  on  the 
theory  of  defendant  being  the  owner  of  the 
whisky  sold. 

On  Motion  for  Rehearing. 

2.  Intoxicating  Liquors  «j=»146(8)— Illegal 
Sale— Agent  of  Buyer, 

One  merely  acting  as  agent  of  another  in 
buying  whisky  is  not  guilty-  of  illegal  sale. 

[Ed.  Note.— For  other  oases,  see  Intoxicating 
Liquors,  Cent  Dig.  8  160.] 

8.  Intoxicating  Liquors  <S=»238(2)— Illegal 
Sale— Sale  as  Agent— Evidence. 
Evidence  on  a  prosecution  for  illegal  sale  of 

liquor  held  insufficient  to  go  to  the  jury  on  the 

theory  of  defendant  as  agent  selling  liquor  of 

another. 
Prendergast  J.»  dissenting. 

Appeal  from  Newton  County  Court;  W.  B. 
Gray,  Judge. 

John  Hamilton,  Jr.,  was  convicted  and  ap- 
peals.   Reversed  and  remanded. 

Forse  &  Ferguson;  of  Newton,  for  appel- 
lant C.  O.  McDonald,  Asst  Atty.  Gen.,  for 
the  State. 
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PKENDHRGAST,  P.  J.  Appellant  was 
convicted  for  making  an  Illegal  sale  of  liq- 
uor In  said  county,  a  misdemeanor,  and  as- 
sessed the  lowest  punishment. 

The  sale  is  alleged  to  have  been  made  by 
appellant  to  Joe  Pierce..  Pierce  testified  that 
on  or  about  the  date  alleged  he  asked  appel- 
lant if  he  could  get  him  some  whisky,  and 
he  said  that  he  could.  Pierce  then  gave  him 
$1  in  Kirky  Lumber  Company's  checks, 
which  he  said  Loomer  Harrison  had  turned 
over  to  him  to  get  the  whisky  for  him  with; 
that  he  (Pierce)  got  It  for,  and  when  he  got 
it  delivered  it  to,  said  Harrison;  further, 
that  appellant  took  the  check,  went  out  and 
got  In  his  father's  car,  and  was  gone  about 
15  minutes,  when  he  returned,  walked  up  be- 
hind him,  and  put  a  pint  bottle  of  whisky 
in  his  pocket.  Worth  Roberts,  another  wit- 
ness, testified  substantially  to  the  same  thing. 

Victor  Hughes,  for  appellant,  testified  that 
he  beard  Pierce  ask  appellant  if  he  bad  any 
whisky.  Appellant  replied  he  did  not,  but 
that  he  could  get  some;  that  Pierce  gave 
him  the  said  $1  in  checks,  and  he  got  in  his 
father's  car,  drove  off  about  a  quarter  of  a 
mile  to  a  negro  house,  he  going  with  him, 
where  appellant  said  he  was  going  to  buy 
Pierce  some  whisky ;  that  it  was  night,  and 
they  drove  up  in  front  of  a  gate.  Appel- 
lant got  out,  went  in  the  house,  was  in  the 
house  only  a  few  minutes,  and  returned.  He 
said  he  had  the  whisky.  "I  did  not  see  the 
whisky  and  did  not  see  John  buy  it"  Appel- 
lant's father  testified  that  on  the  occasion 
stated  appellant  and  Hughes  came  to  his  car, 
when  his  son  asked  him  for  his  car  a  few 
minutes  and  said  he  wanted  to  go  get  Pierce 
some  whisky  down  in  the  negro  quarter,  and 
that  he  loaned  him  the  car,  and  that  be  and 
Hughes  went  off  together  in  it;  he  did  not 
see  him  for  some  time  afterwards;  that  there 
was  no  whisky  In  his  car,  and  appellant 
had  none,  for  he  had  been  in  the  car  with 
hlni  the  biggest  part  of  that  afternoon.  Ap- 
pellant himself  testified  that  Pierce  on  said 
occasion  asked  him  if  he  could  get  him  some 
whisky,  and  he  told  blm  that  he  would  try; 
that  he  thought  he  knew  where  he  could  get 
it,  and  Pierce  gave  him  $1  in  checks;  that 
he  and  Hughes  borrowed  his  father's  car, 
went  down  In  the  negro  quarter  to  a  place 
where  he  had  been  buying  whisky  from  a 
negro,  whose  name  he  did  not  know,  but  de- 
scribed him  as  a  long,  tall,  cross-eyed  negro, 
who  was  in  a  certain  house ;  that  they  drove 
up  in  front  of  the  gate;  he  got  out,  went  in, 
knocked  at  the  door,  and  the  negro  came  to 
the  door  and  asked  him  what  he  wanted,  and 
be  told  him,  "I  wanted  some  whisky  or 
wanted  to  buy  some  whisky;"  the  negro  in- 
vited him  in,  and  he  went  in  through  the 
front  room,  where  some  negro  women  were 
sitting  whom  he  did  not  know,  and  who  re- 
mained in  that  room,  and  when  he  got  in 
the  back  room  the  negro  opened  a  trunk  and 
gave  him  a  pint  of  whisky,  and  he  gave  the 
negro  said  $1  in  checks;  that  be  took  the 


whisky  back  and  gave  It  to  Pierce;  that  he 
had  no  interest  in  the  sale  of  the  whisky 
and  never  made  any  profit  on  it;  was  only 
acting  as  a  friend  of  Pierce  in  helping  him 
to  get  the  whisky ;  that  the  reason  he  knew 
where  to  get  the  whisky  was  that  be  had 
bought  whisky  there  several  times  before; 
"I  had  been  driving  the  car  before  that,  and 
the  first  time  I  knew  I  could  get  whisky 
there  I  drove  a  car  there  with  another  par- 
ty, and  he  bought  some  whisky  from  this 
darkey  was  the  way  I  came  to  find  out  he 
was  selling  whisky;"  that  after  that  he  sent 
several  other  parties  to  the  same  negro  to 
buy  whisky,  and  he  himself  bought  it  from 
him  several  times  after  that;  that  the  last 
he  bought  was  for  Pierce  on  said  occasion; 
he  did  not  know  the  negro's  name;  that  be 
was  In  no  way  connected  with  the  sale  of 
the  whisky  no  further  than  to  help  Pierce 
get  it;  that  be  had  hot  seen  the  negro  since 
that  night 

The  court  in  his  charge  properly  stated 
the  case,  and  that  appellant  pleaded  not 
guilty.  He  stated  what  the  law  was  and  the 
penalty  for  making  a  sale.  He  then  submit- 
ted the  case  to  the  jury  for  a  finding.  In  his 
charge  be  told  the  jury  that,  If  the  defend- 
ant at  the  time  and  place  alleged  did  un- 
lawfully sell  intoxicating  liquors  to  Pierce 
as  charged,  to  find  him  guilty  and  assess  bis 
penalty.  He  then  gave  the  converse  of  the 
proposition,  and  that  if  they  did  not  so  be- 
lieve beyond  a  reasonable  doubt,  to  acquit 
him.  The  court  then  gave  this  charge: 

"You  are  further  charged  that  the  statute  has 
reference  to  the  actual  sale  to  the  person  buying 
from  the  alleged  teller,  whether  he  purchased 
for  the  use  of  some  other  person  or  as  an  agent. 
The  sale  is  consummated  by  him.  He  is  the 
buyer.  The  sale  is  to  him,  although  it  may  be 
for  the  use  of  some  other  person,  and  with  some 
other  person's  money." 

And  thereupon  he  further  told  the  Jury 
that,  if  they  believed  from  the  evidence  be- 
yond a  reasonable  doubt  that  appellant  on 
or  about  the  date  alleged  sold  intoxicating 
liquors  to  Pierce,  to  find  him  guilty,  even 
though  they  might  find  from  the  evidence  that 
said  Harrison  or  some  other  person  furnish- 
ed the  purchase  price  of  the  some,  and  that 
the  whisky  was  intended  for  Harrison  or 
some  other  person  and  subsequently  delivered 
to  him  by  said  Pierce.  The  appellant  ob- 
jected to  the  paragraph  above  quoted  on  the 
ground  that  it  was  not  called  for  by  the  tes- 
timony, not  applicable  to  the  case,  and  prej- 
udicial and  calculated  to  mislead  the  jury. 
Appellant's  contention  cannot  be  sustained. 
The  paragraph  objected  to  states  a  correct 
legal  proposition,  and,  as  followed  in  the 
charge  by  the  next  paragraph  stated,  was 
strictly  In  accordance  with  the  question  rais- 
ed by  the  testimony,  and  was  applicable  to 
the  case.  The  statement  of  the  testimony 
above  clearly  shows  that  it  was  the  law  of 
the  case  on  the  subject  raised  by  and  appli- 
cable to  the  testimony. 

Following  in  another  paragraph,  he  told 
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the  Jury  correctly  what  was  a  sale  within  the 
meaning  of  the  law,  which  has  many  times 
been  approved  by  this  court,  and  farther 
therein  that  In  determining  whether  a  sale 
has  been  made  the  Jury  will  view  the  parties 
in  the  Ught  of  buyer  and  seller  as  explained, 
and  from  that  standpoint  determine  whether 
any  property  had  been  parted  with,  and,  If  so, 
was  it  for  a  valuable  consideration,  and  a 
sale  may  be  shown  by  direct  proof,  or  It  may 
be  shown,  by  facts  and  circumstances,  and  fol- 
lowed that  with  this  paragraph: 

"Ton  are  charged  further,  as  a  part  of  the 
law,  that  if  one  person  acts  aa  the  agent  of  an- 
other in  selling  any  intoxicating  liquors,  or  in 
making  a  sale  of  any  intoxicating  liquor,  then 
such  person  so  acting  aa  the  agent  of  and  for 
such  other  person  in  making  such  sale  of  intox- 
icating liquor  would  be  guilty  of  selling  intoxi- 
cating liquors,  even  though  such  person  so  act- 
ing for  and  as  the  agent  of  such  other  person 
made  no  profit  on  the  transaction;  and  in  this 
connection  you  are  charged  that  it  you  believe 
from  the  evidence  beyond  a  reasonable  doubt  in 
this  case  that  John  Hamilton,  Jr.,  acting  either 
for  himself  or  as  the  agent  of  some  other  person 
or  persons  as  seller,  sold  intoxicating  liquor  to 
said  Joe  Pierce  as  alleged  in  the  indictment,  you 
will  find  him  guilty,  even  though  you  may  be- 
lieve from  the  evidence  that  the  defendant  made 
no  profit  on  the  transaction." 

Appellant  objected  to  this  quoted  para- 
graph on  the  same  grounds  as  he  objected  to 
the  one  above,  and  claimed  further  that  there 
was  np  testimony  showing  he  was  an  agent 
of  the  seller  or  had  any  connection  with  the 
seller  other  than  buying  whisky  from  him. 
Appellant's  contention  cannot  be  sustained. 
The  paragraph  complained  of  announced  a 
correct  proposition  of  law  applicable  in  the 
case  and  raised  by  the  testimony. 

[1]  The  state  had  two  theories.  The  first 
was  that  appellant's  claim  that  he  himself 
did  not  have  and  did  not  sell  any  whisky, 
but  went  at  the  instance  of  Pierce  and 
bought  it  from  an  unknown  negro,  was  un- 
true; that,  as  a  matter  of  fact,  It  was  his 
whisky,  and  he  had  it  staked  out  somewhere 
and  went  and  got  it  and  delivered  it  to  Pierce 
for  the  said  $1  In  checks.  We  think  the  tes- 
timony circumstantially  Justified  the  Jury  to 
believe  this  theory  of  the  state,  and  the 
charge  given  was  peculiarly  apt  and  appli- 
cable thereto.  ' 

The  state's  other  theory  was  that  If,  as  a 
matter  of  fact,  the  whisky  did  not  belong  to 
appellant,  and  he  went  and  procured  it  from 
the  negro,  he  was  acting  as  the  agent  of  the 
negro,  and  as  such  made  the  said  sale  to 
Fierce.  We  think  the  testimony  circumstan- 
tially was  sufficient  to  justify  the  jury  to 
convict  him  on  this  theory.  So  that  whether 
be  was  convicted  on  one  or  the  other  of  these 
theories  Is  immaterial.  As  said  by  this  court 
in  Guild  v.  State,  187  S.  W.  215: 

"It  is  the  general  principle  of  law  *  •  * 
that  the  person  who  actually  commits  a  crime 
shall  be  punished  therefor,  whether  he  be  acting 
on  his  own  initiative  or  is  an  agent  for  a  prin- 


cipal, and  especially  is  this  true  in  misdemeanor 
cases,  as  this  case  is." 

The  court  gave  appellant's  special  charge 
presenting  bis  theory  and  contention  in  die 
case,  telling  the  Jury: 

"That  if  you  believe  from  the  evidence  that 
the  defendant  John  Hamilton,  Jr.,  received  the 
money  or  check  from  Joe  Pierce  for  the  purpose 
of  going  off  and  purchasing  whisky  for  Joe 
Pierce  from  some  other  party,  and  did  purchase 
it  from  some  other  party  for  Joe  Pierce,  you  will 
acquit  the  defendant,  or,  if  you  have  a  reason- 
able doubt  as  to  this  fact,  you  will  acquit  him." 

Evidently  the  Jury  did  not  believe  appel- 
lant's contention,  but  did  believe  that  of  the 
state. 

The  judgment  is  affirmed. 

On  Motion  for  Rehearing. 

DAVIDSON,  P.  J.  [1,3]  On  a  previous 
day  of  the  term  the  Judgment  herein  was  af- 
firmed. Motion  is  made  for  a  rehearing  for 
the  reasons  set  out  in  the  motion.  There  is 
at  least  one  question  suggested  on  rehearing 
we  think  should  be  decided  favorably  for  ap- 
pellant It  Is  unnecessary  to  recite  the  evi- 
dence, as  it  Is  sufficiently  stated  In  the  orig- 
inal opinion. 

It  will  be  observed,  among  other  things 
stated  by  the  witnesses,  that  defendant  went 
to  a  certain  negro's  house  to  obtain  whisky 
for  the  alleged  purchaser.  It  Is  shown  that 
appellant  got  the  whisky  for  the  friend  who 
requested  him  to  secure  it  and  took  It  to 
him,  paying  for  it  with  money  given  by  his 
principal.  If  It  was  appellant's  whisky  that 
was  transferred  to  the  purchaser,  this  would 
constitute  him  the  seller,  but  If  he  acted  as 
agent  for  the  purchaser,  he  would  not  be 
guilty  of  selling  It  The  court  charged  the 
jury  that  If  appellant  was  the  agent  of  the 
seller  he  would  be  guilty.  This  might  be  the 
law  under  a  proper  state  of  facts,  but  there  is 
no  evidence  In  the  case  that  he  acted  as 
agent  for  the  negro  in  selling,  but  was  the 
agent  of  the  purchaser  in  obtaining  the  whis- 
ky from  the  negro.  Under  these  circum- 
stances the  court  erred  In  authorizing  the 
jury  to  convict  appellant  If  he  acted  as  agent 
of  the  seller  in  transferring  or  carrying  the 
whisky  to  the  alleged  purchaser.  This  Issue 
Is  not  raised  by  the  testimony,  and  therefore 
could  not  authorize  a  conviction.  This  was 
error. 

The  motion  for  rehearing  is  granted,  the 
affirmance  set  aside,  and  the  Judgment  re- 
versed, and  the  cause  remanded. 

PRENDERGAST,  J.  (dissenting).  The  ques- 
tion now  made  the  basis  of  reversal  was 
thoroughly  considered  by  the  full  court  as 
then  constituted  when  the.  original  opinion 
was  handed  down  and  concurred  In  by  all 
members.  The  case  was  then  correctly  af- 
firmed. I  dissent  from  its  reversal  now. 
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MILLER  t.  STATE.    (No.  4341.) 
(Court  of  Criminal  Appeals  of  Texas.   Jan.  81, 
1917.) 

1.  Labobnt  «=>S(2)  —  Intent  at  Time  of 
Taking. 

In  order  to  constitute  theft  under  the  gener- 
al statute,  the  fraudulent  intent  to  deprive  the 
owner  of  his  property  must  exist  at  the  time  of 
the  taking. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  |  4;  Dec  Dig.  «bs>8(2).} 

2.  Larceny  <©=>15(1)  —  Intent  —  Holding 
Horses  fob  Pasturage  Charges. 

Where  appellant  took  and  advertised  horses 
for  sale  to  secure  his  pasturage  charges,  and 
later  removed  them  from  the  county,  and  the 
matter  was  in  dispute  in  justice  court,  the 
original  taking  was  not  fraudulent  for  the  pur- 
pose of  depriving  the  owner  of  his  property,  and 
did  not  constitute  theft 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  f{  39,  40;  Dec.  Dig.  «=»15(1).] 

3.  Laboeny  <St=»70(3)  —  Instructions  —  Ap- 
plicability to  Issue. 

Where  the  original  taking  was  not  fraud- 
ulent a  charge  that  where  property  is  stolen 
in  one  county  the  taker  may  be  prosecuted  in 
any  county  into  which  he  has  carried  the  prop- 
erty, was  not  appropriate. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  $  185;  Dec.  Dig.  «J=*70(3).] 

Appeal  from  District  Court,  Palo  Pinto 
County;  J.  B.  Keith,  Judge. 

Columbus  Miller  was  convicted  of  theft  of 
horses,  and  appeals.  Reversed  and  re- 
manded. 

D.  G.  Hunt  and  E.  A.  Hill,  both  of  East- 
land, and  Penix  &  Miller,  of  Mineral  Wells, 
for  appellant.  E.  B.  Hendricks,  Asst  Atty. 
Gen.,  for  the  State. 

DAVIDSON,  P.  J.  The  Indictment  con- 
tains three  counts.  Appellant  having  been 
convicted  under  the  first  count,  the  others 
are  not  noticed.  It  charged  him  with  an 
ordinary  theft  of  horses. 

There  are  several  questions  raised  by  ex- 
ceptions to  the  charge  and  the  Introduction 
of  testimony.  Without  going  into  a  discus- 
sion of  these  seriatim,  the  main  proposition 
turns  upon  whether  or  not  the  state  has 
made  a  case  of  theft  conceding  all  the  facts 
for  the  state.  Appellant  was  in  charge,  if 
not  the  owner,  of  certain  landed  property. 
There  Is  a  question  as  to  whether  or  not  the 
mother-in-law  of  the  alleged  owner  of  the 
horses  owned  or  controlled  80  acres  of  the 
tract  of  land.  There  Is  considerable  testi- 
mony pro  and  con  in  reference  to  this  mat- 
ter. There  was  also  a  question  as  to  whether 
appellant  had  the  right  of  pasturage,  or  con- 
trolled that  matter,  when  stock  were  placed 
In  the  pasture.  There  seems  to  be  no  ques- 
tion of  the  fact  that  he  controlled  It  unless 
It  was  as  to  the  80  acres.  That  was  a  dis- 
puted issue  to  some  extent,  and  It  was  also 
a  question  as  to  whether  or  not  the  mother- 
in-law  of  the  alleged  owner  really  owned  or 
controlled  the  land.  Castleberry  owned 
some  horses;  these  he  desired  to  pasture  on 


the  tract  of  land  mentioned,  and  had  one  or 
more  conversations  with  appellant  with  ref- 
erence to  placing  the  horses  In  the  pasture. 
It  was  agreed,  however,  they  should  be  sent 
to  the  pasture,  and  were-  sent.  There  were 
several  conversations  between  appellant  and 
Castleberry  with  reference  to  payment  of 
pasturage.  Castleberry  undertook  to  make 
arrangements  to  satisfy  appellant  about  the 
pasturage,  but  failed.  Appellant  then  took 
In  charge  two  of  the  animals  alleged  in  the 
Indictment  and  advertised  their  sale  to  pay 
pasturage,  which  seems  to  have  amounted  to 
about  $60.  A  day  or  two  before  the  adver- 
tisement was  complete  Castleberry  Instituted 
suit  and  sequestrated  the  animals.  This  suit 
was  in  the  Justice  court  Directly  after  this 
appellant  replevied  the  horses,  gave  bond, 
and  took  charge  of  them.  The  case  tried  In 
the  justice  court  resulted  in  favor  of  appel- 
lant Castleberry  appealed  to  the  county 
court  In  that  trial  Castleberry  won.  Ap- 
pellant had  carried  about  that  time  the 
horses  to  Palo  Pinto  county;  all  these  other 
matters  having  arisen  in  Eastland  county. 
This  is  a  sufficient  statement  of  the  facts, 
and  under  this  statement  appellant  claims 
that  the  case,  from  any  viewpoint,  could  not 
present  one  of  horse  theft. 

[1]  In  order  to  constitute  theft  of  proper- 
ty under  the  general  statute,  the  original 
taking  must  be  fraudulent;  that  is,  at  the 
time  of  the  taking  the  fraudulent  Intent  ex- 
isted to  deprive  the  owner  of  the  value  of 
the  property  and  excluded  the  Idea  that  the 
party  had  any  right  to  take  the  property. 

[2]  As  we  understand  this  record  there  Is 
nothing  to  Indicate  any  fraudulent  Intent  on 
the  part  of  appellant  at  the  time  be  took  the 
horses  up  and  advertised  them  for  sale  for 
the  purpose'  of  securing  his  pasturage  on 
these  and  the  other  horses.  If  the  pasturage 
was  due  and  he  took  up  the  horses  and  ad- 
vertised them  for  sale  in  order  to  secure  the 
payment  of  this  pasturage,  it  would  not  be 
taking  for  the  purpose  of  fraudulently  de- 
priving Castleberry  of  his  property  or  Its 
value.  The  civil  proceedings  indicate  that 
it  was  a  disputed  issue,  with  rather  a  pre- 
ponderance of  evidence  In  favor  of  appel- 
lant, that  the  pasturage  was  owing  and  due, 
and  that  Castleberry  had  failed  to  pay  the 
pasturage,  and  appellant  took  this  method 
of  securing  the  payment  of  such  pasturage. 
From  no  viewpoint  would  this  be  a  fraudu- 
lent taking  under  the  statute  of  theft 
Whatever  may  have*  been  the  result  of  the 
litigation,  the  horses  were  taken  for  the  pur- 
pose originally  of  paying  the  debt  due  from 
Castleberry  to  appellant.  This  would  not  be 
a  fraudulent  taking,  whether  the  steps  taken 
were  critically  legal  or  not  It  seems  in  the 
justice  court  the  trial  resulted  favorably  to 
appellant  by  awarding  him  the  horses,  and 
under  this  view  of  It  he  carried  them  to  Palo 
Pinto  county,  where  this  prosecution  was  In- 
stituted. 
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[3]  It  Is  unnecessary,  raider  this  view  of 
the  case,  to  discuss  the  charge  of  the  court, 
which  was  given  at  the  Instance  of  the  state, 
that  where  property  Is  stolen  In  one  county 
the  taker  may  be  prosecuted  In  any  county 
through  or  Into  which  he  carried  the  prop- 
erty. Appellant  had  carried  the  property 
from  Eastland  Into  Palo  Pinto  county.  If 
the  original  taking  was  not  fraudulent,  this 
character  of  charge  was  Inappropriate,  and 
was  not  authorized.  Believing,  as  we  do, 
under  the  facts,  there  could  be  no  theft  or 
original  fraudulent  taking,  that  charge 
should  not  have  been  given,  but  beyond  this, 
under  the  facts  the  state  has  failed  to  make 
out  a  case  of  theft,  and  the  conviction  ought 
not  to  have  occurred. 

The  judgment  Is  therefore  reversed,  and 
the  cause  remanded. 

MORROW,  J.,  absent 


DEWBERRY  v.  STATE.   (No.  4848.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  7, 
1817.) 

Sodomy  ®=>6— Penetration— Sufficiency  of 
Evidence. 

In  a  prosecution  for  sodomy,  evidence  held 
insufficient  to  show  penetration. 

[Ed.  Note.— For  other  cases,  see  Sodomy,  Cent 
Dig.  {  7.] 

Prendergast,  J-,  dissenting. 

Appeal  front  District  Court,  Harrison 
County;  H.  T.  Lyttleton,  Judge. 

Ed  Dewberry  was  convicted  of  sodomy, 
and  he  appeals.  Judgment  reversed,  and 
cause  remanded. 

Bibb  &  Btbb,  of  Marshall,  for  appellant. 
E.  B.  Hendricks,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDERGAST,  J.  Appellant  was  con- 
victed of  the  offense  of  sodomy,  and  assess- 
ed the  lowest  puulshment.  The  only  ques- 
tion is  whether  or  not  the  evidence  was 
sufficient  to  sustain  the  conviction,  appellant 
contending  that  it  was  not  sufficient  to  show 
penetration. 

On  or  about  June  16,  1916,  Mr.  O.  P.  Cole 
and  appellant  were  plowing  In  the  same 
four-acre  field  on  Mr.  Craver's  place,  appel- 
lant working  for  Cole.  Appellant  was  plow- 
ing a  mare  mule.  Mr.  Cole  testified  that 
while  they  were  thus  engaged: 

"I  stopped  and  went  to  the  house,  and  when 
I  came  back,  he  (appellant)  bad  the  mare  mule 
up  to  a  stump,  and  he  was  up  on  the  stump  be- 
hind the  mule.  He  was  motioning  his  body  on 
the  back  part  of  the  mare  mule.  I  got  in 
about  30  steps  of  him  before  he  saw  me.  He 
had  his  hands  down  here,  about  his  private 
parts.  I  got  in  20  or  30  steps  of  him  before  he 
got  down  off  of  the  mule.  He  got  down  off  the 
mule  and  walked  around  and  commenced  fas- 
tening his  pants  up.  When  he  was  up  on  the 
back  part  of  the  mule,  he  was  shoving  on  her 
back  part." 


On  cross-examination,  among  other  things, 
he  testified  that  Mr.  Craver's  house  was  in 
full  view  of  the  whole  field  he  and  appel- 
lant were  plowing  in.   He  further  said: 

"I  was  facing  the  appellant  when  I  walked  to 
within  about  30  steps  of  him.  The  mule  was 
facing  me,  and  he  was  at  the  back  of  the  mule, 
also  facing  me.  *  •  •  When  I  got  in  20  or 
30  steps  from  him,  be  got  down  off  of  the  mule 
and  went  around  to  the  side  of  her  and  started 
pulling  up  his  pants.  He  did  not  have  his 
pants  down.  He  had  them  unfastened  and  open- 
ed in  front  and  had  on  overalls.  •  *  •  W  hen 
I  saw  him  he  was  up  on  the  mule  going  through 
the  motion  of  having  sexual  intercourse  with 
her." 

Appellant  testified,  positively  denying  that 
he  had  had  intercourse  with  that  mule  at 
all.  He  also  swore: 

That  Mr.  Cole  did  not  leave  the  field  they 
were  working  in  during  the  time  they  worked 
together.  "We  went  to  work  together  and  stay- 
ed together  until  we  quit.  He  never  did  leave 
the  field  during  the  time  I  worked  there  with 
him,  only  to  step  aside  now  and  then." 

On  cross-examination  he  testified: 
"I  remember  of  Mr.  Cole  breaking  a  single- 
tree, but  he  didn't  go  to  the  house  then,  but 
went  to  another  white  boy  out  there." 

Nathan  Moore  and  John  Mays,  his  rela- 
tives, testified  for  him  to  bis  being  a  good, 
peaceable  boy. 

Mr.  Graver  testified  that  Mr.  Cole  came  to 
his  house  the  morning  Cole  and  appellant 
were  plowing  in  the  field  to  get  a  singletree 
clip;  that  he  came  from  the  cotton  patch 
where  they  were  plowing,  and  left  appellant 
In  the  field,  he  supposed,  and  that  Mr.  Cole 
told  him  about  what  he  had  seen  appellant 
doing  about  1  o'clock  that  day.  Appellant 
quit  work  at  noon  that  day  and  went  to 
town,  and  was  arrested  by  the  officers  that 
evening,  charged  with  said  offense. 

The  court  instructed  the  jury  that  in  or- 
der to  make  out  the  offense  it  was  essential 
that  the  state  should  establish  penetration, 
and  on  that  point  gave  a  full  and  correct 
charge  on  circumstantial  evidence,  and  in 
submitting  the  case  to  the  jury  for  a  finding 
required  them  to  believe  beyond  a  reason- 
able doubt  every  essential  fact  constituting 
the  offense  before  they  could  convict  No 
complaint  is  made  to  the  charge  of  the  court 
In  any  particular. 

In  the  opinion  of  this  writer,  the  evidence 
under  the  law  was  sufficient  to  sustain  the 
conviction,  and  the  case  of  Cross  v.  State,  17 
Tex.  App.  476,  is  in  point  and  should  be  fol- 
lowed. The  jury  and  trial  judge  saw  and. 
heard  the  witnesses  and  their  manner  of 
testifying.  This  court  neither  saw  nor  heard 
any  of  this.  The  lower  court  was  therefore 
much  more  competent  to  determine  the  truth 
of  the  matter  than  the  judges  of  this  court 
can  be.  In  my  opinion  the  judgment  should 
be  affirmed,  and  I  dissent  from  its  reversal. 

However,  my  Associates  are  of  the  opin- 
ion that  the  evidence  Is  Insufficient  to  sustain 
the  verdict  on  the  ground  on  which  appel- 
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lant  attacks  It  under  the  authority  of  the 
following  cases:  Mulling  v.  State,  45  Tex.  Cr. 
R.  466,  76  S.  W.  660;  Langford  v.  State,  48 
Tex.  Cr.  R.  561,  88  S.  W.  830;  Green  v. 
Bute,  79  S.  W.  804;  Speers  v.  State,  65  Tex. 
Or.  R.  868,  116  S.  W.  668;  and  on  their  opin- 
ion— not  mine — the  Judgment  la  reversed, 
and  the  cause  remanded. 

JOHNSON  y.  STATE.  (No.  4351.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  7, 
19170 

1.  Criminal  Law  «=>814(5)— Instbuctions— 
gonfobmity  to  evidence. 

Two  state  witnesses  having  testified  posi- 
tively, in  a  prosecution  for  engaging;  in  the  busi- 
ness of  selling  liquors  in  prohibition  territory, 
to  a  sale  of  whisky  to  them  respectively  by  de- 
fendant, and  he  having  sworn  positively  that 
he  made  neither  sale  nor  delivery  of  whisky  to 
either  of  them,  the  court  correctly  refused  to 
submit  the  question  whether  defendant  acted  as 
agent  in  such  sales. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  1979.) 

2.  Witnesses  «=o3T2<2)— -Iwttbest  and  Bias 
-  — Cross-examination. 

A  witness  for  defendant,  indicted  for  en- 

E aging  in  the  business  of  selling  liquor  in  pro- 
ibition  territory,  having  stated  that  he  was 
interested  in  the  case,  it  was  proper  to  ask  him 
on  cross  examination  whether  he  waa  not  a 
barber  in  the  same  shop  with  one  who  was  un- 
der indictment  for  bootlegging,  but  questions  as  to 
whether  O.  kept  and  sold  liquor  were  improper. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  fj  1193-1106,) 

8.  Witnesses  «=>387(5),  346(1)  —  Impeach- 
ment— Other  Chimes. 
Neither  accused  nor  any  witness  in  his  be- 
half can  be  impeached  by  proof  of  indictment 
or  conviction  of  a  crime  not  imputing  moral 
turpitude. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  Jf  1126, 1132, 1140-1142, 1146-1148.] 

Appeal  from  District  Court,  Smith  Coun- 
ty: R.  M.  Smith,  Judge. 

Gabe  Johnson  was  convicted  of  engaging  in 
the  business  of  selling  liquor  in  prohibition 
territory,  and  he  appeals.  Reversed  and  re- 
manded. 

N.  A.  Gentry,  W.  H.  Hanson,  and  Calhoun 
ft  Gentry,  all  of  Tyler,  for  appellant  E.  B. 
Hendricks,  Asst  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  J.  Appellant  was  con- 
victed for  engaging  in  the  business  of  selling 
intoxicating  liquor  In  Smith  county  while  the 
law  prohibiting  the  sale  of  such  liquor  waa 
in  force. 

[1]  The  Indictment  alleged  two  separate 
and  distinct  sales  by  appellant — one  to  Will 
Lacey  on  or  about  June  1,  1916;  the  other 
to  Dock  Lacey  on  or  about  June  3,  1916. 
These  two  witnesses  testified  positively  to  a 
sale  of  whisky  to  them  respectively  by  ap- 
pellant about  the  dates  alleged  in  the  indict- 
ment Their  testimony,  together  with  ap- 
pellant's excluded  the  idea  that  appellant 
was  acting  as  their  agent  In  the  purchase  by 
him  from  some  other  of  the  liquor.  Appel- 


lant himself  testified  and  swore  positively 
that  he  had  made  no  sales  to  either  of  said 
parties,  and  also  that  he  bad  at  no  time  de- 
livered to  them  any  whisky  at  all.  Hence 
the  court  correctly  refused  to  submit  any 
question  of  appellant  being  the  agent  of  said 
Laceys  In  procuring  from  another  for  and 
delivery  to  them  of  the  whisky. 

[2]  The  record  shows  that  at  or  about 
the  same  time  this  prosecution  was  begun 
against  appellant  prosecutions  of  the  same 
character  were  also  begun  against  some  six 
or  eight  other  persons;  these  two  state's 
witnesses  being  the  witnesses  against  all  of 
said  accused  persons.  It  therefore  was  not 
only  to  the  interest  of  appellant,  but  of  all 
these  other  accused  persons  as  well,  that 
he  should  successfully  impeach  said  two  wit- 
nesses and  break  them  down  in  their  testi- 
mony. For  this  purpose,  after  laying  the 
proper  predicate,  appellant  Introduced  John 
Walton,  who  testified  that  on  the  next  day 
after  appellant  was  arrested  charged  with 
this  offense  he  had  a  conversation  with  Will 
Lacey  fixing  the  place,  and  that  Will  Lacey 
then  told  him  that  he  never  bought  any 
whisky  from  appellant  in  his  life,  and  did 
not  know  two  certain  other  persons.  On 
cross-examination  the  state,  over  appellant's 
objections,  proved  by  him  he  was  a  barber, 
that  he  worked  in  the  same  shop  with  Will 
Coats,  and  that  Coats  was  under  indictment 
In  the  district  court  at  the  time  charged  with 
bootlegging.  He  was  further  asked  if  said 
Coats  did  not  keep  whisky  in  the  shop,  and 
sell  it  therein,  and  he  answered  that  he  did 
not  know.  Under  the  circumstances  of  this 
case,  we  think  It  was  permissible  to  show  by 
this  witness  that  he  was  a  barber,  worked  In 
the  same  shop  with  Coats,  and  that  he  knew 
that  Coats  was  under  such  indictment  as 
described,  but  the  state  should  not  have  been 
permitted  to  have  gone  into  the  question  of 
whether  or  not  Coats  kept  and  sold  whisky 
in  the  shop.  The  part  of  this  testimony 
which  we  think  was  permissible  would  tend 
to  show  the  witness'  Interest  against  the 
state's  witness  Will  Lacey,  and  his  bias  in  fa- 
vor of  appellant  especially  in  view  of  his 
further  testimony  that  he  was  interested  in 
said  Lacey  boys  and  wanted  to  know  if  they 
were  instrumental  in  prosecuting  appellant, 
and  that  he  had  been  talking  and  taking  a 
great  deal  of  interest  in  the  case.  In  view 
of  this  witness  denying  all  knowledge  of 
whether  or  not  Coats  kept  and  sold  whisky 
from  his  shop,  no  material  injury  was  shown 
to  appellant,  but  such  question  should  not 
be  permitted  on  another  trial. 

By  another  bill  It  is  shown  that  the.  ap- 
pellant introduced  another  witness,  Van 
Boyd,  whose  testimony  was  In  contradiction 
and  Impeachment  of  both  of  said  state's  wit- 
nesses, after  laying  the  proper  predicates. 
Thereupon  the  state,  on  cross-examination 
of  Van  Boyd,  over  appellant's  objections,  was 
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permitted  to  prove'  by  him  that  be  drank 
whisky,  a  great  deal  of  It;  the  witness 
swearing  that  he  drank  more  than  a  quart 
every  two  or  three  days.  We  think  this 
much  was  permissible  on  cross-examination 
of  this  witness.  Green  v.  State,  53  Tex.  Cr. 
R  496,  110  S.  W.  920,  22  L.  R.  A.  (N.  S.)  706; 
Lewis  v.  State,  33  Tex.  Cr.  R.  618,  28  S.  W. 
465;  State  v.  Grear,  28  Minn.  426,  10  N.  W. 
472,  41  Am.  Rep.  296;  5  Jones  on  Ev.  §8 
§28,  p.  147,  902,  p.  415,  and  pages  532,  533, 
note  57.  But  we  think  the  balance  of  the 
state's  cross-examination  of  this  witness  as 
to  where  he  got  the  whisky  he  drank  and 
other  liquor  which  be  testified  to  getting,  and 
asking  blm  if  he  was  a  bootlegger  himself, 
was  going  too  far  and  not  proper  legitimate 
cross-examination.  Such  questions,  should 
be  excluded  on  another  trial. 

[3]  It  bas  always  been  held  by  this  court, 
and  is  the  law,  that  the  accused,  when  he 
testifies,  or  any  other  witness,  may  be  im- 
peached by  proving  by  such  witness  that  he 
has  been  indicted,  legally  prosecuted,  or  con- 
victed of  a  felony  or  a  misdemeanor  Imput- 
ing moral  turpitude  when  such  prosecution 
or  conviction  Is  not  too  remote;  but  it  has 
likewise  been  decided  by  this  court,  and  Is 
the  law,  that  no  witness  can  be  made  to  tes- 
tify he  has  been  Indicted,  nor  legally  pros- 
ecuted nor  convicted  of  a  mere  misdemeanor 
not  involving  moral  turpitude  to  Impeach 
him.  These  propositions  are  so  well  estab- 
lished that  it  Is  unnecessary  to  cite  the  cases. 
See  1  Branch's  Ann.  P.  C  8  167,  where  some  of 
them  are  collated.  It  has  also  all  the  time 
been  held  .that,  when  an  accused  Is  prose- 
cuted for  an  illegal  sale  of  Intoxicating  liq- 
uor in  prohibition  territory,  neither  by  him 
nor  any  other  witness  over  his  objections 
can  the  state  be  permitted  to  have  him  or 
the  other  witness  testify  that  he  has  pre- 
viously been  convicted  of  a  misdemeanor  by 
making  such  sale.  The  law  Is  otherwise 
when  the  conviction  is  for  a  felony  in  making 
such  sale.  Therefore  appellant's  bill  show- 
ing that  the  state  was  permitted  over  his 
objections  to  have  blm  testify  that  he  had 
formerly  been  convicted  in  a  misdemeanor 
case  for  making  an  illegal  sale  of  intoxicat- 
ing liquors  in  prohibition  territory  presents 
error. 

For  this  error  the  Judgment  is  reversed, 
and  the  cause  remanded. 


BROOKS  v.  ED  STEVES  ft  SONS  et  aL 
(No.  6779.) 

(Court  of  Civil  Appeals  of  Texas.  San  Antonio. 
Jan.  24,  1917.   Rehearing  Denied 
Feb.  21,  1917.) 

Gabnishhxnt  <8=  235(1)— Division  of  Fund 
between   crbdit0b8  —  jurisdiction  of 

COTJET. 

A  county  court  can  divide  money  due  an 
insolvent  corporation  between  two  garnishing 
creditors,  at  least  against  the  objection  of  the 


corporation's  president,  who  held  a  fictitious 
assignment  of  the  debt  from  the  corporation 
for  which  he  had  paid  no  consideration. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  88  423-425.] 

Appeal  from  Bexar  County  Court  for  Civil 
Cases;  John  H.  Clark,  Judge. 

Action  by  Ed  Steves  ft  Sons  and  another 
against  the  Brooks-Gordon  Construction 
Company  and  R.  E.  Brooks,  defendants,  and 
W.  F.  Bonner,  Emma  J.  Bonner,  and  Mary 
A.  Bonner,  garnishees.  Judgment  for  plain- 
tiffs, and  defendant  R.  E.  Brooks  appeals. 
Affirmed. 

F.  R.  Williams,  of  San  Antonio,  and 
Woods,  King  ft  John,  of  Houston,  for  ap- 
pellant Terrell  ft  Terrell  and  Boyle  ft  Stor- 
ey, all  of  San  Antonio,  for  appellees. 

FLY,  O.  J.  Ed  Steves  ft  Sons  applied  for 
a  writ  of  garnishment  in  a  suit  styled  "Ed 
Steves  ft  Sons  v.  Brooks-Gordon  Construc- 
tion Company  and  R.  E.  Brooks,"  directed 
against  W.  F.  Bonner,  Emma  J.  Bonner,  and 
Mary  A.  Bonner.  The  garnishees  answered 
that  R.  E.  Brooks  and  the  Brooks-Gordon 
Construction  Company  had  recognized  a 
Judgment  against  them  for  $774.67,  which 
they  were  anxious  to  pay  to  the  proper  per- 
son to  receive  the  same,  and  they  asked  that 
Brooks  and  the  company  be  made  parties 
to  the  suit  Appellant  answered  that  he  was 
not  a  resident  of  Bexar  county,  filed  general 
and  special  exceptions,  setting  up  two  years' 
limitation,  etc.  T.  P.  Walsh  also  applied  for 
a  writ  of  garnishment  directed  against  the 
Bonners,  to  which  the  same  answers  as  In 
the  Steves  Case  were  filed  by  them.  There 
were  suits  filed  by  Steves  4  Sons  and  T.  P. 
Walsh  against  the  construction  company.  R. 
E.  Brooks  was  the  president  and  owner  of 
149  of  the  200  shares  of  the  company,  and 
claimed  that  the  indebtedness  of  the  Bon- 
ners had  been  assigned  to  him  by  his  com- 
pany. There  were  six  cases  in  all  which 
were  consolidated  by  the  county  court,  the 
contest  being  as  to  whom  the  (774.57  should 
be  paid.  The  court  gave  $50  of  that  sum  to 
the  garnishees  as  an  attorney's  fee,  and  on 
an  agreement  of  the  plaintiffs  $263.65  of  the 
amount  was  allotted  to  Steves  ft  Sons,  and 
$460.92  to  T.  P.  Walsh.  The  various  plead- 
ings cover  63  pages  of  the  86-page  transcript 

Walsh  and  Steves  ft  Sons  had  obtained 
Judgments  against  the  construction  company 
for  their  debts,  and  in  the  consolidation  of 
the  causes  it  was  agreed  that  one  Judgment 
In  this  case  should  be  taken  for  all  tbe  caus- 
es. Brooks  had  attempted  to  sue  the  Bon- 
ners in  Harris  county,  but  their  plea  of  privi- 
lege was  sustained  and  the  cause  transfer- 
red to  Bexar  county.  Appellant  based  his 
claim  to  the  money  on  a  transfer  made  to 
him  by  the  construction  company. 

The  first  assignment  of  error  is  over- 
ruled. The  county  court  had  before  it  all  the 
parties  claiming  any  Interest  In  the  money 
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owed  by  the  Bonners,  and  no  valid  reason 
has  been,  or  can  be,  assigned  for  the  court 
not  distributing  the  money  to  those  to  whom 
it  rightfully  belongs.  Appellant  admits  that 
he  has  been  unable  to  find  a  case  denying  to 
a  county  court  the  right  to  divide  the  money 
owing  to  an  insolvent  corporation  between 
two  creditors  having  Judgments  against  the 
corporation,  and  who  have  had  writs  of  gar- 
nishment served  on  the  debtor  to  the  cor- 
poration. We  know  of  no  law  preventing 
the  distribution  of  the  fund,  as  was  done  in 
this  case.  We  fall  to  see  what  right  or  au- 
thority appellant  has  to  Question  the  juris- 
diction of  the  court.  The  facts  show  that 
he  has  no  right,  title,  or  interest  in  the  mon- 
ey, and  no  one  else  has  complained.  Brooks 
v.  Bonner,  140  S.  W.  564.  The  transfer  of 
the  Bonner  debt  by  the  insolvent  corpora- 
tion to  its  president,  and  the  holder  of  about 
three-fourths  of  its  stock,  was  not  made  in 
good  faith,  but  was  fictitious.  He  paid  no 
consideration  for  the  debt,  but  was  endeav- 
oring to  divert  the  funds  of  the  corporation 
to  pay  his  ttebts.  The  evidence  indicates 
that  the  transfer  was  made  to  obtain  Juris- 
diction over  the  Bonners  in  Harris  county, 
as  was  held  in  this  case  when  on  appeal  be- 
fore the  Court  of  Civil  Appeals  of  the  First 
District.  Brooks  v.  Bonner,  herein  cited. 

The  county  court  had  all  parties  interested 
in  the  fund  before  it,  the  amount  was  clearly 
within  its  Jurisdiction,  and  we  are  of  the 
opinion  that  It  had  authority  to  distribute 
the  money  as  It  did. 

The  judgment  is  affirmed. 


SPATJLDING  MFG.  00.  v.  BLANKENSHIP 
et  al   (No.  8483.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Jan.  20,  1917.) 

1.  Judgment  «=»768(1)— Abstract  of— Req- 
uisites— Statute. 

Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art 
6612,  providing  what  an  abstract  of  judgment 
shall  show,  does  not  require  an  affirmative  show- 
ing that  original  execution  was  issued  within  12 
months  after  judgment  in  order  to  constitute 
notice. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  f  1325;  Dec.  Dig.  <8=»768(l).j 

2.  Judgment  «=>801— Foreclosure  of  Lien 
—Burden  of  Pboof. 

In  suit  to  foreclose  a  judgment  Hen,  where 
dormancy  of  judgment  was  pleaded  because  exe- 
cution was  not  issued  within  12  months  as  re- 
quired by  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art  5617.  the  plaintiff  had  the  burden  of  prov- 
ing the  vitality  of  his  judgment 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  if  1387,  1575;  Dec.  Dig.  <8=>801.] 

3.  Judgment       801— Foreclosure  of  Lixn 
— Sufficiency  of  Evidence. 

The  burden  of  proving  the  vitality  of  the 
judgment  which  plaintiff  sought  to  foreclose  was 
not  met  by  the  introduction  of  the  alias  execu- 
tion reciting  that  the  original  was  issued  within 
12  months  after  judgment  as  required  by  Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art.  5617, 


where  no  reason  was  given  for  not  producing  the 

original. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §5  1387.  1575 ;  Dec.  Dig.  <8=>801.] 

4.  Judgment  <8=>801— Foreclosure  of  Lien 
— Admissibility  of  Justice  Docket. 

Where,  in  a  suit  to  foreclose  a  judgment  lien, 
no  reason  was  assigned  for  not  producing  the 
original  execution  claimed  to  have  been  issued 
within  the  statutory  time,  the  entries  on  the 
justice  court  docket  were  not  admissible  to  es- 
tablish the  fact. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  Si  1387,  1575;  Dec.  Dig.  «=>801.] 

Appeal  from  District  Court;  Erath  County ; 
W.  J.  Oxford,  Judge. 

Suit  to  foreclose  Judgment  lien  by  the 
Spauldlng  Manufacturing  Company  against 
G.  O.  Blankenship  and  another.  Judgment 
for  defendants,  and  plaintiff  appeals.  Judg- 
ment reversed,  and  cause  remanded.  On  re- 
hearing. Former  opinion  withdrawn,  and 
judgment  affirmed. 

W.  W.  Moores,  of  StephenvlUe,  for  appel- 
lant J.  T.  Daniel,  of  StephenvlUe,  for  ap- 
pellees. 

BUCK,  J.  On  original  hearing  of  this  case 
the  judgment  of  the  trial  court  was  reversed, 
and  the  cause  remanded.  Upon  a  further 
consideration,  and  in  light  of  additional  au- 
thorities cited  by  appellee,  we  have  reached 
a  conclusion  contrary  to  that  expressed  in 
the  original  opinion.  Hence  such  original 
opinion  is  hereby  withdrawn,  and  the  judg- 
ment of  reversal  set  aside. 

Suit  was  brought  by  the  appellant  Spauld- 
lng Manufacturing  Company,  against  G.  C. 
Blankenship  and  J.  P.  Syler,  in  the  district 
court  of  Erath  county,  seeking  to  foreclose 
a  judgment  lien  against  certain  lands  in 
Erath  county  alleged  to  have  been  owned  by 
the  defendant  Blankenship  at  the  time  of,  or 
subsequent  to,  the  filing  of  an  abstract  of 
judgment  in  Erath  county,  which  judgment 
in  the  sum  of  (140.75  and  costs,  was  obtained 
May  31,  1909,  in  the  Justice  court  of  Tarrant 
county,  and  the  abstract  of  judgment  was 
filed  in  the  office  of  the  county  clerk  of  Erath 
county,  May  6,  1912.  At  said  time  Blanken- 
ship owned  a  one-tenth  undivided  Interest  In 
200  acres  of  land  located  in  Erath  county, 
and  on  July  18,  1914,  he  conveyed  said  land 
to  defendant  J.  P.  Syler. 

In  the  Instant  suit  Syler  pleaded  the  dor- 
mancy of  said  judgment,  alleging  that  no  ex- 
ecution had  been  Issued  thereon  with  12 
months  after  its  rendition,  and  that  as  to 
him  the  abstract  of  Judgment  was  void  and 
constituted  no  notice.  The  trial  court  ren- 
dered judgment  for  defendants,  and  the  plain- 
tiff appeals. 

Plaintiff  offered  in  evidence  a  certified  copy 
of  the  judgment  rendered  in  the  Justice 
court  of  Tarrant  county,  styled  Spauldlng 
Manufacturing  Company  v.  G.  C  Blanken- 
ship ;  also  the  abstract  of  judgment  duly  re- 
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corded  and  Indexed  in  the  Book  of  Judgment 
Abstracts  of  Erath  County,  May  6,  1912; 
also  an  alias  execution  Issued  out  of  the  jus- 
tice court  of  Tarrant  county,  dated  October 
1,  1912,  containing  the  recitation  that  an  ex- 
ecution on  said  Judgment  was  issued  to  Tar- 
rant county,  Tex.,  on  June  11, 1909,  and  was 
returned  nulla  bona.  The  court  held  that 
there  was  an  absence  of  showing  that  the 
original  execution  had  been  Issued  within  the 
required  12  months  from  date  of  Judgment, 
and  that,  for  aught  that  appeared  from  the 
evidence  in  the.  case,  said  judgment  was  dor- 
mant at  the  time  of  the  filing  of  the  abstract 
of  judgment  in  Erath  county,  and  that  the 
alias  execution  containing  the  recitation  that 
the  original  execution  had  been  issued  was 
not  the  best  evidence  of  that  fact,  and  that 
the  burden  of  proof  was  on  plaintiff  to  show 
that  the  Justice  court  Judgment  was  a  valid 
and  subsisting  judgment,  and  not  dormant. 

[1]  Article  6612,  Vernon's  Sayles'  Texas 
Civil  Statutes,  provides  what  an  abstract  of 
judgment  shall  show,  and  it  does  not  require, 
in  order  to  constitute  notice,  that  such  ab- 
stract of  Judgment  shall  affirmatively  show 
that  original  execution  was  issued  within  12 
months  from  date  of  Judgment.  Article 
5613,  Id.,  makes  It  the  duty  of  each  Justice  of 
the  peace  to  make  out  and  deliver  an  ab- 
stract of  any  judgment  rendered  in  his  court 
in  the  manner  provided  in  the  two  preceding 
articles.  Article  2384,  Id.,  provides  that  on 
the  eleventh  day  after  the  rendition  of  any 
final  Judgment,  if  the  case  has  not  been  ap- 
pealed and  no  stay  of  execution  has  been 
granted,  the  Justice  of  the  peace  shall  issue 
an  execution  for  the  enforcement  of  such 
judgment,  eta 

While  it  has  been  held  in  Laughter  v.  See- 
la,  59  Tex.  177,  that,  in  the  absence  of  any 
showing  to  the  contrary,  it  should  be  pre- 
sumed that  the  justice  of  the  peace  obeyed 
the  requirements  of  the  law  as  to  the  issu- 
ance of  the  original  execution,  and  in  Huma- 
son  v.  Lobe  &  Son,  76  Tex,  512,  13  S.  W.  382, 
our  Supreme  Court  held  that  the  court  will 
not  presume  that  an  execution  upon  a  judg- 
ment was  not  issued  within  one  year  after 
the  rendition  of  the  Judgment,  and  in  Gould 
v.  West,  32  Tex.  338,  351,  it  is  said,  "Every 
presumption  is  to  be  indulged  in  favor  of  the 
correctness  of  the  action  of  the  agents  of 
the  government;  otherwise  there  would  be 
great  insecurity  in  all  rights  of  property," 
and,  as  stated  in  Jenkins  v.  Chambers,  9  Tex. 
167,  Olcott  v.  Gabert,  86  Tex.  121,  23  S.  W. 
985,  and  M.,  K.  &  T.  Ry.  Co.  v.  Shannon,  100 
Tex.  379,  38i,  100  S.  W.  138,  10  L.  R.  A.  (N. 
S.)  681,  the  presumption  is  that  public  of- 


ficers do  as  the  law  and  their  duty  require 
them,  and,  as  held  in  Shepard  v.  Avery,  89 
Tex.  301,  306, 34  S.  W.  440,  all  official  acts  of 
public  officers  are  presumed  to  have  been 
done  at  the  time  and  in  the  manner  required 
by  law,  yet,  In  spite  of  these  authorities,  and 
others  that  might  be  cited  in  support  of  our 
original  conclusions,  we  have  finally  decided 
that  the  Supreme  Court  in  Boyd  v.  Ghent, 
95  Tex.  46,  64  S.  W.  929,  has  announced  the 
holding  in  support  of  the  judgment  of  the 
trial  court  in  this  case.  In  the  cited  case, 
after  quoting  article  3290,  Revised  Statutes, 
now  article  5617,  Vernon's  Sayles'  Texas 
Civil  Statutes,  Judge  Gaines  says: 

"It  seems  to  us  that,  since,  this  article  fixes 
the  period  during  which  the  lien  shall  continue, 
a  party  who  asserts  it  in  an  action  must  show 
that  it  has  not  ceased  to  exist  at  the  time  be 
brings  his  suit.  Otherwise  he  shows  no  exist- 
ing lien.  It  is  not  a  statute  which  limits  the 
period  in  which  an  action  shall  be  brought,  and 
therefore  we  are  inclined  to  the  opinion  that  it 
is  not  necessary  for  a  defendant  who  resists  such 
lien  to  plead  the  statute  specially." 

This  holding  is  followed  in  Schneider  v. 
Dorsey,  96  Tex.  544,  74  S.  W.  527;  also  by  the 
Court  of  Civil  Appeals  for  the  Sixth  District 
in  Bourn  v.  Robinson,  49  Tex.  Civ.  App.  157, 
107  S.  W.  873.  In  the  last-cited  case  Judge 
Hodges,  speaking  for  the  court,  says: 

"It  has  been  decided  by  our  Supreme  Court 
that  in  order  to  establish  the  existence  of  the 
lien  the  burden  is  upon  the  plaintiff  to  prove 
that  an  execution  has  been  issued  upon  his  judg- 
ment within  12  months  after  its  rendition"— cit- 
ing the  two  cases  from  the  Supreme  Court  above 
mentioned. 

[2, 3]  Therefore  we  hold  that  the  burden  of 
proof  was  on  plaintiff  to  establish  the  vitality 
of  its  judgment,  and  that  that  burden  was  not 
met  by  the  introduction  of  the  alias  execu- 
tion reciting  the  issuance  of  the  original  exe- 
cution within  12  months  from  the  date  of 
the  Judgment  There  was  no  sufficient  rea- 
son shown  for  the  nonproductlon  of  the  orig- 
inal execution. 

[4]  Hence  the  entries  on  the  justice  court 
docket  would  not  be  admissible  to  establish 
the  fact  of  the  Issuance  of  such  original  exe- 
cution. In  its  amended  motion  for  a  new  trial 
plaintiff  offered  a  certified  copy  of  such  en- 
tries on  the  justice  court  docket,  but  even 
in  said  motion  plaintiff  failed  to  attach  the 
original  execution,  or  to  properly  account  for 
its  nonproductlon. 

Hence  we  conclude  that  the  court  did  not 
err  in  refusing  to  grant  appellant  a  new  trial, 
and  the  judgment  of  this  court  heretofore  ren- 
dered is  set  aside,  and  the  judgment  of  the 
trial  court  is  in  all  things  affirmed. 

Affirmed. 


Digitized  by  Google 


TexO 


WHITFIELD  v.  LA  GRONE 


1169 


WHITFIELD  et  aL  v.  LA  GRONE  et  aL 
(No.  108.) 

(Court  of  Civil  Appeals  of  Texas.  Beaumont 
Dee.  8,  1916.    Rehearing  Denied 
Jan.  24, 1917.) 

1.  Tenancy  in  Common  <a=»33-£-Di vision  or 
Land— EmoT  as  to  Third  Persons. 

A  tract  of  166  acres  of  survey  of  755  acres 
belonging  to  a  decedent  was  set  apart  to  the 
widow  by  a  particular  description.  Thereafter 
the  entire  land,  except  the  155  acres,  was  sold 
by  the  administrator.  The  grantees  of  the  155 
acres,  on  finding  that  by  some  means  unknown 
their  land  had  been  located  on  another  part  of 
the  larger  tract,  so  that  it  became  entirely  dis- 
placed, and  its  description  did  not  conform  to 
that  originally  made,  exchanged  deeds  with  the 
owner  of  the  remaining  part  of  the  survey  so 
that  such  grantees  retained  the  155  acres  as  ac- 
tually located,  and  surrendered  to  the  owner  of 
the  600  acres  the  tract  of  155  acres  as  original- 
ly described  in  the  proceedings  in  which  the 
same  was  set  apart  to  the  widow.  Eeld,  that 
such  exchange  of  deeds  did  not  give  the  heirs 
of  decedent  any  interest  in  any  part  of  the  orig- 
inal tract  of  land,  since  the  purchaser  at  the 
administrator's  sale  and  the  grantees  of  tlie  155- 
acre  tract  became  tenants  in  common  of  the 
entire  land,  and  they  could  partition  it  in  any 
way  they  saw  fit. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  f  25 ;  Dec.  Dig.  <8=>33.) 

2.  Tenancy  in  Common  *=>3— Obeation— 
Conveyance  or  Numbeb  or  Acres  from 

SlTBVEY. 

The  effect  to  be  given  a  deed  which  conveys 
a  certain  number  of  acres  out  of  a  larger  sur- 
vey, even  where  the  grant  restricts  the  interest 
of  the  grantee  to  a  certain  part  of  the  larger 
survey,  is  that  the  grantee  becomes  by  his  deed 
a  tenant  in  common  with  the  owner  of  the 
larger  tract,  and  his  interest  is  represented  by 
a  fraction  the  denominator  of  which  is  a  num- 
ber equal  to  the  number  of  acres  in  the  larger 
tract  and  the  numerator  of  which  is  a  number 
equal  to  the  number  of  acres  conveyed. 

[Ed.  Note.— For  other  cases,  see  Tenancy  In 
Common,  Cent  Dig.  gf  5-17 ;  Dec.  Dig.  «=>8.] 

Appeal  from  District  Court,  Panola  Coun- 
ty; W.  C.  Buford,  Judge. 

Trespass  to  try  title  by  M.  J.  Whitfield  and 
others  against  G.  W.  La  Grone  and  others. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.   Reversed  and  rendered. 

Young  ft  Young,  of  Marshall,  and  R  W. 
Priest,  J.  G.  Woolworth,  Frank  Lawson,  and 
H.  N.  Nelson,  all  of  Carthage,  for  appellants. 
W.  G.  Banks,  of  Carthage,  for  appellees. 


MIDDLEBROOK,  J.  This  is  a  suit  in  tres- 
pass to  try  title,  in  which  there  were  numer- 
ous parties,  but  for  a  determination  of  this 
appeal  it  is  necessary  to  deal  with  Whitfield 
and  his  wife,  Julia  Whitfield,  and  G.  W.  La 
Grone  and  others,  being  the  heirs  of  Adam 
La  Grone,  deceased,  alone,  and  as  we  view 
the  case,  a  correct  determination  of  the  same 
is  dependent  upon  the  Issues  Involved  be- 
tween Whitfield  and  the  La  Grones,  and  as 
to  these  the  crucial  test  is  whether  or  not 
all  of  the  land  belonging  to  the  Adam  La 


Grone  estate  was  regularly  transferred  and 
conveyed  by  Adam  La  Grone  himself,  and 
after  his  death  by  his  administrator,  G.  W. 
La  Grone,  who  was  his  son.  If,  under  the 
proceedings  of  the  probate  court  of  Panola 
county,  in  matters  pertaining  to  the  estate 
of  Adam  La  Grone,  deceased,  his  administra- 
tor disposed  of  the  remaining  part  of  a  half 
league  of  land  owned  by  Adam  La  Grone, 
and  title  was  vested  out  of  the  La  Grones 
under  the  administration  proceedings  In  the 
probate  court  of  said  county,  the  La  Grones 
cannot  recover  the  land  sued  for  in  this 
case.  If,  on  the  other  hand,  the  proceedings 
in  the  probate  court  and  deeds  by  the  admin- 
istrator of  Adam  La  Grone's  estate  did  not 
dispose  of  all  of  the  land  remaining  in  said 
half  league  at  the  death  of  Adam  La  Grone, 
but  left  130  acres,  the  amount  claimed  by 
the  La  Grones,  not  disposed  of,  then  they 
should  recover. 

As  has  already  been  Indicated,  Adam  La 
Grone  owned  a  half  league  of  land  in  Panola 
county,  Tex.,  as  Is  shown  by  plat  A.  During 
his  lifetime  he  conveyed  out  of  said  half 
league,  on  June  26,  1845,  640  acres  to  A  T. 
La  Grone;  December  31,  1846,  to  W.  A.  La 
Grone,  177  acres;  May  11,  1848,  to  Francis 
Bounds,  640  acres;  and  on  February  1,  1851, 
to  J.  George  100  acres  of  land — as  is  repre- 
sented in  plat  B. 

About  the  latter  part  of  1857  Adam  La 
Grone  died,  and  at  the  January  term,  1858, 
of  the  probate  court  of  Panola  county  W.  A. 
La  Grone  was  appointed  administrator  of 
the  estate  of  his  father,  Adam  La  Grone,  de- 
ceased. These  proceedings  are  all  regular. 

On  January  30,  1860,  in  a  contested  pro- 
ceeding among  the  La  Grone  heirs,  W.  A  La 
Grone's  final  act  as  administrator  of  the  es- 
tate of  Adam  La  Grone,  deceased,  was  ap- 
proved, and  commissioners  were  appointed  to 
partition  the  estate  among  the  heirs.  On 
April  3d  the  commissioners  appointed  to  par 
titlon  the  estate  made  their  report  to  the 
probate  court,  and  In  the  report  they  set 
aside  155  acres  of  land  to  Asa  La  Grone.  Asa 
La  Grone  was  the  second  wife  of  Adam  La 
Grone,  deceased.  There  were  no  children 
born  to  Adam  La  Grone  and  his  second  wife, 
and,  the  155  acres  set  aside  to  Asa  La  Grone 
was  set  aside  to  her  as  her  one-third  life 
estate  of  the  estate  of  her  deceased  husband, 
Adam  La  Grone,  together  with  some  personal 
property  not  necessary  to  mention.  Asa  La 
Grone  assigned  her  lifetime  estate  to  James 
La  Grone.  The  commissioners  appointed  to 
partition  the  estate  of  Adam  La  Grone,  de- 
ceased, reported  as  to  .this  particular  Issue 
as  follows: 

"To  James  La  Grone,  as  assignee  of  Asa  La 
Grone.  the  wife  of  Adam  La  Grone,  deceased, 
the  following  property,  to  wit:  One  negro  slave, 
a  woman  of  dark  brown  color,  seed  about  45 
years,  and  worth  the  sum  of  $650,  also  155 
acres  of  land,  worth  $3.50  per  acre,  making  a 
total  nf  $1,192.50,  mnking  ns  near  as  possible 
one-third  of  said  estate.    The  above  land  de- 
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acribed  and  set  apart  to  James  La  Grone  as  as- 
signee of  Asa  La  Grone,  is  described  as  follows: 


To  commence  at  the  southwest  corner  of  a  cer- 
tain section  of  land  sold  to  F.  Bounds  by  Adam 
La  Grone,  deceased,  as  shown  by  reference  to 
the  foregoing  plat  on  the  old  La  Grone  line, 
and  running  north  with  said  Bounds  line  to  the 
northwest  corner  of  said  surrey;  thence  north 
with  A.  J.  La  Grone  line  to  a  lightwood  stake, 
and  a  pine  tree  marked  L ;  thence  west  so  as  to 
include  the  improvements  of  James  La  Grone ; 
thence  south  to  said  La  Grone's  line;  thence 
east  to  the  place  of  beginning—so  as  to  contain 
155  acres  of  land." 

O  is  a  copy  of  the  plat  made  and  referred 
to  by  the  commissioners.  They  reported  far- 
ther as  follows: 

"And  the  undersigned  commissioners  report 
and  say  that  the  remainder  of  the  property  be- 
longing to  said  estate  is  incompetent  of  a  divi- 
sion and  distribution  among  the  heirs  of  said 
Adam  La  Grone,  deceased,  for  the  following 
reasons,  to  wit:  The  value  of  said  property,  one 
negro  boy,  Tobe,  about  ten  years,  of  yellow  com- 
plexion, worth  $1,050.00,  and  600  acres  of  land 
worth  the  sum  of  $2.50  per  acre,  cannot  be* 
equally  divided  among  the  heirs,  and  further 
report  this  to  be  all  the  property  shown  ns  by 
the  administrator  of  Adam  La  Grone,  deceased. 

Plat  C. 


Whitfield 
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These  proceedings  are  all  regular  and  In 
proper  legal  form.  The  report  of  commis- 
sioners was  approved  by  the  probate  court  of 
Panola  county,  Tex.,  on  the  30th  day  of  April, 
1860,  and  judgment  entered  accordingly.  In 
this  Judgment  the  155  acres  Is  apportioned  to 
the  assignee  of  Asa  La  Grone,  as  was  recom- 
mended by  the  commissioners  of  partition  in 
their  report.  :  Decree  was  also  entered  that 
upon  the  death  of  said  Asa  the  said  slave 
Harriett  and  the  155  acres  of  land  be  equal- 
ly distributed  among  the  proper  distributees 
of  the  estate  of  Adam  La  Grone,  deceased. 
As  to  the  remaining  land  belonging  to  the  es- 
tate of  Adam  La  Grone,  the  following  judg- 
ment and  decree  Is  entered: 

"And  it  appearing  from  said  report  that  all 
the  other  property  belonging  to  said  estate  for 
distribution  is  incapable  of  fair  and  equal  dis- 
tribution among  the  distributees  of  said  estate, 
and  Allen  La  Grone,  one  of  said  distributees, 
coming  into  court  and  takes  the  negro  boy  Tobe, 
belonging  to  said  estate,  at  the  appraisement 
value  of  same,  and  filing  his  bond  to  the  other 
distributees  as  the  law  directs,  it  is  ordered  by 
the  court  that  said  Allen  take  said  boy  Tobe 
on  credit  of  12  months  at  10  per  cent  interest 
on  the  sum  due  to  the  other  distributees. 

"And  it  is  further  ordered  by  the  court  that 
all  the  land  belonging  to  said  estate,  except  the 
said  155  acres  be  sold  on  a  credit  of  12  months 
as  the  law  directs,  and  upon  collection  of  the 
proceeds  of  said  sale  of  land,  that  it  be  paid 
over  to  the  parties  entitled  to  receive  the  same 
under  a  former  decree  of  this  court  ordering 
said  estate  to  be  partitioned." 

Then  follows  a  distribution  of  costs  among 
the  heirs  of  the  said  Adam  La  Grone  under 
the  contest  proceedings.  In  pursuance  of 
the  order  of  the  court  made  at  the  April 
term,  W.  A.  La  Grone,  administrator  of  the 
estate  of  Adam  La  Grone,  deceased,  convey- 
ed the  remaining  land  of  the  Adam  La  Grone 
estate  to  John  L.  Booty  for  the  sum  of  $718.- 
50.  The  sale  was  made  on  a  year's  time, 
and  mortgage  notes  taken  by  the  administra- 
tor frdm  John  L.  Booty,  and  the  land  is  de- 
scribed In  the  sale  thus: 

"  •  •  •  Do  hereby  grant,  bargain,  sell,  and 
convey  unto  the  said  John  L.  Booty,  his  heirs 
and  assigns  forever,  by  virtue  and  in  pursuance 
of  the  orders,  decrees,  sale,  confirmation,  and 
powers  above  referred  to,  a  certain  tract  of  land 
situated  In  Panola  county,  on  the  east  side  of 
Sabine  river,  about  5  miles  southeast  from  Pu- 
laski, and  known  as  Adam  La  Grone  headlight, 
containing  600  acres." 

The  decree  of  the4  probate  court  ordering 
the  sale  of  the  land  is  recited  in  the  former 
part  of  the  deed.  This  sale  Is  duly  confirmed 
by  the  probate  court. 

John  L.  Booty  died  January  24,  1862,  and 
at  the  time  of  his  death  the  mortgage  notes 
for  the  land  bought  from  the  La  Grone  es- 
tate had  not  all  been  paid.  There  were  sev- 
eral credits  on  It  not  necessary  to  mention. 
J.  H.  Booty  was  duly  and  regularly  appointed 
administrator  of  the  estate  of  John  L.  Booty, 
deceased.  W.  A.  La  Grone,  administrator  of 
the  estate  of  Adam  La  Grone,  deceased,  filed 
suit  on  the  note  against  J.  H.  Booty,  admin- 
istrator of  the  J.  L.  Booty  estate,  and  on  the 
27th  day  of  February,  1867,  Judgment  was 


entered  for  the  unpaid  balance  on  said  note, 
and  the  mortgage  foreclosed.  These  proceed- 
ings were  all  In  the  probate  court,  and  the 
foreclosure  proceedings  were  not  contested 
by  J.  H.  Booty,  administrator  of  the  estate 
of  John  L.  Booty.  The  indications  are  that 
the  proceedings  were  agreed  proceedings. 

In  pursuance  of  the  orders  of  the  probate 
court,  J.  H.  Booty,  administrator  of  the  estate 
of  John  L.  Booty,  sold  the  600-acre  La  Grone 
tract  of  land,  upon  which  the  mortgage  lien 
had  been  foreclosed,  to  B.  F.  Jordan  and  A. 
J.  Booty,  on  the  first  Tuesday  In  April,  1867, 
and  made  his  report  April  29,  1S67,  to  the 
probate  court  of  Panola  county,  which  report 
was  confirmed  by  the  court,  and  decree  enter- 
ed accordingly,  and  the  administrator  was  or- 
dered to  make  conveyance  of  the  land  to  the 
purchasers.  In  the  sale  the  land  brought 
$400,  which  was  not  sufficient  to  pay  off  the 
mortgage  lien,  but  the  undisputed  testimony 
Is  that  the  administrator  of  the  estate  of 
John  L.  Booty,  deceased,  promptly  paid  the 
balance  of  the  debt  out  of  the  funds  belong- 
ing to  the  estate  of  John  L.  Booty,  deceased, 
to  W.  A.  La  Grone,  administrator  of  the  es- 
tate of  Adam  La  Grone,  deceased.  J.  H. 
Booty  made  and  delivered  to  A  J.  Booty 
and  B.  F.  Jordan  deed  of  conveyance  to  the 
land  ordered  sold,  and  this  deed  was  lost 
and  never  recorded. 

On  the  17th  day  of  July,  1908,  J.  H.  Booty 
executed  a  deed  to  A.  J.  Booty  and  B.  F.  Jor- 
dan to  supply  the  deed  which  had  been  lost, 
and  had  never  been  recorded.  The  deed  is 
made  by  J.  H.  Booty,  as  administrator,  and 
recites  the  orders  of  the  court  hereinbefore 
stated,  and  states  that  the  purpose  of  the 
deed  Is  to  supply  the  missing  deed,  and  In 
that  deed  the  land  is  described  as  follows: 

"Begin  at  the  N.  W.  corner  of  the  Adam  La 
Grone,  a  red  oak  brs.  S.  41°  B  6  vrs.  mkd 
'A  L' ;  thence  south  442  rds.  in  the  W.  B.  line 
of  said  La  Grone,  a  pine  mkd  'W ;  thence  east 
113  rds.  the  S.  W.  corner  of  Mrs.  N.  Hooper's 
155-acre  tract;  thence  north  238  rds,  a  hickory 
brs.  W.  1  vr.  mkd  'W ;  thence  with  Hooper's 
N.  B.  line  east  92  rds.;  thence  N.  200  rds.  a 
stake,  a  pine  brs.  S.  45°  E.  8  vrs.  a  red  oak  brs. 
W.  45°  E.  6  vrs.  mkd  'C.  L.' ;  thence  N.  55° 
W.  40  rds.  a  stake  the  corner  of  177-acre  sur- 
vey tract,  P.  O.  brs.  N.  80°  E.  9  vrs.,  a  dogwood 
S.  52°  W.  6  vrs.  mkd  'W  ;  thence  N.  35° 
B.  81  rds.  a  stake,  the  N.  B.  line  of  said  A.  La 

Grone's  survey,  a  pine  brs.    mkd  'W ; 

thence  with  said  N.  B.  line  N.  55°  W.  121  rds. 
to  the  beginning— containing  about  560  acres  of 
land." 

The  land  described  in  the  deed  from  J.  H. 
Booty,  administrator  of  the  estate  of  J.  L. 
Booty,  to  A  J.  Booty  and  B.  F.  Jordan,  was 
conveyed  by  A.  J.  Booty  and  B.  F.  Jordan  to 
N.  G.  Barksdale  on  the  22d  day  of  October, 
1870,  which  deed  was  a  general  warranty 
deed,  for  a  consideration  of  $500,  describing 
the  land  as  follows: 

"In  Panola  county,  Tex,  on  the  east  side  of 
Sabine  river  about  5  miles  S.  B.  from  Pulaski, 
containing  600  acres  of  land,  and  being  a  part 
of  Adam  La  Grone  headlight  survey,  being  the 
land  bought  by  John  L.  Booty  of  William  A. 
La  Grone,  as  administrator  of  the  estate  of 
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Adam  La  Grone,  deceased,  and  afterwards 
bought  by  Augustus  J.  Booty  and  B.  F.  Jordan 
from  J.  H.  Booty,  as  administrator  of  said 
John  L.  Booty,  deceased." 

Which  deed  was  duly  and  properly  re- 
corded. 

On  the  8th  day  of  December,  1882,  N.  G. 
Barksdale,  who  died  before  the  Institution 
of  this  suit,  deeded  to  his  daughter,  Julia  O. 
Whltesldes,  a  number  of  tracts  of  land  In 
one  deed,  In  which  was  Included  the  600  acres 
of  the  La  Grone  half  league.  This  deed 
was  acknowledged  and  recorded  December  2, 
1882. 

On  the  24th  day  of  November,  1896,  Julia 
O.  Whltesldes  sold  and  conveyed  the  land  In 
controversy  to  defendant  Julia  N.  Whitfield, 
which  deed  was  duly  and  properly  recorded. 
In  that  deed  the  land  is  described  as  follows: 

"Situated  in  Panola  county,  Tex.,  about  five 
miles  S.  B.  from  Pulaski  and  on  the  east  side 
of  Sabine  river,  and  being  about  600  acres  of 
the  headright  survey  of  Adam  La  Grone,  being 
the  land  bought  by  John  L.  Booty  from  William 

A.  La  Grone,  deceased,  and  afterwards  bought 
by  Augustus  J.  Booty  and  B.  F.  Jordan  from 
J.  H.  Booty,  as  administrator  of  the  estate  of 
John  L  Booty,  deceased." 

Then  follows  a  description  of  the  land  as  is 
set  out  hi  the  field  notes  In  the  deed  from  J. 
EL  Booty,  as  administrator  of  the  estate  of 
John  L.  Booty,  deceased,  to  A.  J.  Booty  and 

B.  F.  Jordan,  dated  July  17,  1908. 

Asa  La  Grone  died  in  1861,  and  on  Decem- 
ber 29,  1861,  W.  A.  La  Grone  filed  his  appli- 
cation for  partition  in  the  probate  court  of 
Panola  county,  Tex.,  as  follows: 

"Now  comes  W.  A.  La  Grone,  administrator 
of  the  estate  of  Adam  La  Grone,  deceased,  and 
shows  that  there  remains  in  his  hands  as  said 
administrator  a  negro  woman,  Harriett,  and  155 
acres  of  land,  and  prays  the  court  to  appoint 
commissioners  to  partition  and  distribute  the 
said  property  among  the  heirs  of  said  deceased. 
After  hearing  the  application,  it  was  ordered 
by  the  court  that  Samuel  Party,  G.  W.  Geter, 
and  B.  B.  Anderson  be  appointed  commissioners 
to  partition  and  distribute  the  above-described 
property  among  the  heirs  of  Adam  La  Grone, 
deceased,  and  make  their  report  to  this  court." 

On  the  26th  day  of  January,  the  commis- 
sioners appointed  by  the  court  reported,  ap- 
praising the  value  of  the  negro  woman  at 
$350,  and  the  155  acres  of  land  to  be  worth 
$1.50  per  acre,  and  reported  that  the  prop-, 
erty  was  Incapable  of  division  among  the 
heirs,  and  recommended  sale  of  the  property, 
and  decree  was  entered  accordingly  ordering 
the  sale  of  the  155  acres  of  land  and  the  ne- 
gro woman,  Harriett,  and  the  distribution  of 
the  proceeds  among  the  heirs  of  Adam  La 
Grone,  deceased.  At  the  June  term  of  the 
county  court,  1862,  W.  A.  La  Grone  reported 
.his  sale  of  the  property,  In  obedience  to  the 
decree  of  the  court  at  the  February  term 
thereof,  In  which  he  sold  the  155  acres  of 
land  to  J.  M.  Ramsey  for  the  sum  of  $210, 
and  the  negro  woman,  Harriett,  to  Wm.  Mc- 
Danlel  for  the  sum  of  $350.  This  sale  was 
duly  confirmed  by  the  court  on  the  16th  day 
of  September,  1862,  and  the  administrator 
was  ordered  to  make  deed,  to  J.  M.  Ramsey, 


which  was  done,  and  In  said  deed  the  155 
acres  of  land  is  described  as  follows: 

"Lying  and  being  situated  in  Panola  county. 
Tex.,  on  the  east  side  of  Sabine  river,  a  part  of 
the  Adam  La  Grone  headright  survey,  begin- 
ning at  the  southwest  corner  of  tract  of  land 
sold  to  F.  Bounds  by  Adam  La  Grone  on  the 
old  La  Grone  line;  thence  running  north  with 
said  league  line;  thence  running  north  with 
said  Bounds  line  to  the  northwest  corner  of  said 
survey;  thence  with  A.  J.  La  Grone's  line  to 
lightwood  stake  and  a  pine  marked  'J  I/; 
thence  west  so  as  to  include  the  improvements 
of  James  La  Grone,  deceased;  thence  south  to 
the  league  line;  thence  east  to  the  place  of 
beginning — containing  155  acres  of  land." 

The  description  "thence  running  north  with 
said  league  line"  evidently  is  an  error,  and 
the  writer  of  the  deed  discovered  his  error 
and  Immediately  wrote  "thence  running  north 
with  said  Bounds  line,"  etc.,  and  neglected 
to  strike  out  the  erroneous  clause  he  had 
just  entered  in  the  description. 

These  probate  proceedings  were  all  regular, 
the  sale  to  Ramsey  was  duly  confirmed,  and 
the  deed  recorded. 

On  the  17th  day  of  September,  1862,  J.  M. 
Ramsey  conveyed  the  155  acres,  Asa  La 
Grone  tract,  to  P.  G.  Graves,  by  warranty 
deed,  for  $450,  which  deed  was  duly  acknowl- 
edged, and  was  duly  recorded  on  the  26th 
day  of  January,  1863.  In  that  deed  the  155 
acres  of  land  is  described  as  follows: 

"A  part  of  the  Adam  La  Grone  survey,  be- 
ginning at  the  southwest  corner  of  a  certain 
tract  of  land  sold  to  F.  Bounds  by  Adam  La 
Grone,  deceased,  on  the  old  league  fine ;  thence 
north  with  the  said  Bounds  line  to  the  north- 
west corner  of  said  survey ;  thence  north  with 
A.  J.  La  Grone  survey  to  a  lightwood  stake,  and 
a  pine  marked  'J  L' ;  thence  west  so  as  to  in- 
clude the  improvements  of  the  James  La  Grone, 
deceased ;  thence  east  to  the  place  of  beginning 
— bo  as  to  include  155  acres  of  land." 

On  the  21st  day  of  January,  1880,  John  F. 
Graves  and  P.  G.  Graves  conveyed  the  155 
acres  of  land  to  F.  P.  Hooper,  by  warranty 
deed,  the  consideration  being  an  exchange 
of  lands.  The  deed  was  duly  acknowledged, 
and  was  recorded  on  the  3d  day  of  October, 
1881.  In  that  deed  the  155  acres  of  land  Is 
described  by  metes  and  bounds  as  follows: 

"Beginning  at  a  corner  on  Jackson's  west 
boundary  line,  a  stake,  a  pine  bra.  due  N.  W. 
18  vrs.  marked  'X';  thence  north  230  rods 
along  Jackson's  and  J.  A.  La  Grone's  line,  a 
stake,  a  sweet  gum  vrs.  S.  W.  5  vrs.  white  oak 

brs.  W.  60°    20  vrs.  each  marked  'X'; 

thence  west  101  rods  to  a  corner  a  stake  a 
dogwood  brs.  W.  4  vrs.  a  hickory  brs.  N.  4  vrs. 
each  marked  'X' ;  thence  south  230  rods  to  a 
corner  on  Mrs.  Hooper's  N.  line  a  stake  a  pine 
brs.  N.  5  vrs.  black  gum  N.  5  vrs.  each  marked 
'X' ;  thence  east  101  rods  to  the  place  of  begin- 
ning— containing  155  acres  of  land." 

It  Is  to  be  noted  here  that  this  is  the  first 
description  of  the  land  otherwise  than  it 
was  described  by  the  commissioners  appoint- 
ed to  partition  the  estate  of  Adam  La  Grone, 
deceased,  and  that  this  deed  is  of  date  Janu- 
ary 21,  1880.  We  might  say  here  also  that 
no  one  seems  to  know  who -made  these  field 
notes,  nor  when  they  were  made.  The  par- 
ties to  this  suit  agree  that  this  deed  Intended 
to  convey  the.  155  acres  of  land  described  la 
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the  deed  from  Ramsey  to  Graves,  dated  Sep- 
tember 17,  1862.  It  Is  also  agreed  that  prior 
to  1906  the  heirs  of  F.  P.  Hooper  made  prop- 
er conveyance  of  the  15S  acres  of  land  to  A. 
A.  Alexander.  On  the  23d  day  of  May,  1906, 
A.  A.  Alexander  executed  the  following  deed 
to  Mrs.  Julia  N.  Whitfield: 

"Know  all  men  by  these  presents  that  I,  A.  A. 
Alexander,  of  said  state  and  county,  for  the  pur- 
pose of  settling  the  line  of  survey  made  for 
155  acres,  A.  La  Grone's  headrigbt  of  land 
in  Panola  county,  Tex.,  conveyed  to  me,  hereby 
make,  execute,  and  deliver  this  deed  of  release 
and  conveyance;  that  in  running  out  the  lines 
of  said  155  acres  it  is  discovered  that  the  west 
line  conflicts  with  the  E.  B.  line  of  a  tract  own- 
ed by  Mrs.  Julia  N.  Whitfield,  and  it  is  agreed 
that  my  165  acres  shall  remain  as  it  is  at  pres- 
ent located  and  surveyed,  and  I  hereby  release 
and  convey  unto  her,  the  said  Mrs.  Julia  N. 
Whitfield  all  my  right,  title,  and  interest  I  have 
or  may  have  in  and  to  the  130-acre  tract  of  same 
headnght  lying  south  of  said  155- acre  tract; 
that  is,  in  locating  the  156-acre  tract  it  over- 
laps said  Whitfield  land  as  per  field  notes,  and 
she  is  to  take  all  interest  I  have  in  said  130 
acres  tract  which  130  acre  tract  is  described  as 
follows:  [Then  follows  the  field  notes.]" 

On  the  same  date  Julia  N.  Whitfield  made 
a  similar  deed  to  A.  A.  Alexander,  which 
deed,  In  addition,  contained  the  following  re- 
cital: 

"In  consideration  of  the  settlement  of  land 
line  and  for  a  deed  made  to  Julia  N.  Whitfield 
by  A.  A.  Alexander." 

Alexander  testified  that  It  was  some  two 
or  three  years  after  he  bought  the  155  acres 
of  land,  as  described  In  his  field  notes,  which 
he  claimed,  that  he  found  out  that  his  field 
notes  did  not  describe  the  155  acres  as  it 
was  originally  set  apart,  and  that  his  south 
line,  as  he  was  claiming,  was  not  the  south 
line  of  the  Adam  La  Grone  land.  About 
1906  Whitfield  took  a  surveyor  and  went  to 
survey  out  the.  land  his  wife  had  bought. 
He  got  Tom  La  Grone,  one  of  the  heirs  of 
Adam  La  Grone,  deceased,  to  go  with  him, 
and  also  got  Mr.  Alexander  and  had  a  sur- 
veyor by  the  name  of  Hull.  The  undisputed 
testimony,  both  of  Whitfield  and  Alexander, 
is  that  in  the  surveying  of  the  Whitfield  land, 
even  as  It  Is  described  In  the  deed  by  J.  L. 
Booty  to  A.  J.  Booty  and  Jordan,  which  he 
executed  In  1908,  conflicted  with  the  land  as 
described  In  the  field  notes  of  the  Alexander 
155  acres,  which  field  notes  first  appear  In 
1880,  and  when  Whitfield  and  Alexander  so 
found  the  undisputed  testimony  of  these  two 
gentlemen  shows,  that  they  Immediately 
made  a  trade  with  each  other,  satisfactory 
to  each,  by  the  terms  of  which  Whitfield 
agreed  to  let  Alexander's  north  boundary 
line  stand  aa  he  (Alexander)  understood  and 
wished  it  to  stand,  which  took  a  part  of  the 
Whitfield  land,  as  described  In  the  Booty 
deed  of  1908,  and  Alexander  agreed  to  let 
Whitfield  have  all  of  the  land  south  of  where 
he  thought  and  claimed  his  south  boundary 
line  to  be,  and  as  he  desired  his  south  bound- 
ary to  stand,  and  they  each  made  deed*  ac- 
cordingly. When  this  was  done,  it  put  the 
survey  In  the  form  as  represented  by  plat  D, 
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and,  of  course,  by  these  deeds  the  130  acres 
of  land  was  segregated  from  the  original 
600-acre  remaining  survey  of  the  Adam  La 
Grone  half  league,  which  was  sold  under 
orders  of  the  probate  court,  as  hereinbefore 
stated. 

Again,  an  actual  calculation  of  the  amount 
of  land  contained  In  the  field  notes  as  de- 
scribed In  the  deed  from  J.  H.  Booty,  ad- 
ministrator, to  A.  J.  Booty  and  Jordan,  in 
1908,  shows  that  such  field  notes  contain  only 
527  acres  of  land,  and  yet  these  field  notes 
conflict  with  the  field  notes  as  claimed  by 
Alexander.  It  neither  adds  to  nor  takes  from 
the  merits  of  this  case,  but  the  record  shows 
that  Whitfield  and  Alexander  paid  the  taxes 
on  their  land  each  (year  on  the  La  Grone 
grant,  and  that  the  La  Groses  never  paid  any 
taxes  on  any  land  after  the  winding  up  of  the 
estate  of  Adam  La  Grone,  deceased. 

It  Is  clear  and  certain  that  when  the  pro- 
bate court  approved  the  report  of  the  com- 
missioners appointed  to  partition  the  estate 
of  Adam  La  Grone,  deceased,  among  his 
heirs,  and  when  they  set  aside  the  166  acres 
to  the  assignee  of  Asa  La  Grone,  the  lines  of 
the  166  acres  had  not  been  actually  surveyed 
out,  for  they  say  to  commence  at  the  south- 
west corner  of  a  certain  section  of  land,  etc., 
and  again,  when  an  actual  survey  of  the 
Adam  La  Grone  half  league,  and  of  the  dif- 
ferent tracts  of  land  conveyed  by  him,  as 
hereinbefore  stated.  Is  taken  Into  considera- 
tion, the  descriptions  called  for  by  the  com- 
missioners to  partition  are  not  compass  calls, 
but  they  evidently  made  the  partition  and 
plat  of  the  land,  as  represented  by  them, 
without  an  actual  survey  of  the  166  acres  of 
land.  No  one  knows  when  the  original  field 
notes  of  the  156  acres  of  land,  as  claimed, 
and  which  was  awarded  to  Alexander  by  the 
court,  were  made  The  testimony  is  that 
they  were  old  marked  lines  well  established. 
The  record  shows  no  authority  whatever  to 
any  person  to  make  any  such  field  notes. 
Hence  there,  can  be  but  one  presumption,  and 
that  Is  that  some  one  prior  to  Alexander  seg- 
regated out  of  the  756  acres  of  the  La 
Grone,  as  It  stood  at  the  time  of  the  parti- 
tion of  the  Adam  La  Grone  estate,  In  a  way 
and  In  accordance  with  field  notes  to  suit 
himself,  without  considering  his  Joint  own- 
er in  the  La  Grone  lands.  It  Is  also  certain 
that  some  one  made  an  error  In  making  field 
notes  of  the  600-acre  tract  sold  by  the  ad- 
ministrator of  Adam  La  Grone,  aa  well  as 
the  155-acre  tract,  as  set  aside  to  Asa  La 
Grone;  for  the  field  notes  as  made  by  J.  H. 
Booty  in  1908  for  the  600-acre  tract,  accord- 
ing to  the  undisputed  testimony  of  the  case, 
conflict  with  the  field  notes  of  the  155-acre 
tract  as  claimed  by  Alexander.  The  orders 
and  decrees  of  the  probate  court  In  the  Adam 
La  Grone  estate  in  1862  show  conclusively 
to  our  minds  that  all  of  the  Adam  La  Grone 
estate  was  legally  disposed  of  by  the  admin- 
istrator of  said  estate,  and  title  passed  out 
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of  the  La  G rones,  except  the  155  acres,  which 
was  set  apart  to  the  widow  of  Adam  La 
Grone  for  use  during  her  life,  and  by  those 
decrees  John  L.  Booty  and  the  assignee  of 
Asa  La  Grone  became  owners  in  common  of 
the  remainder  of  the  Adam  La  Grone  es- 
tate, and  up  until  the  death  of  Asa  La  Grone, 
about  1867,  John  L.  Booty  and  his  heirs,  and 
the  assignee  of  Asa  La  Grone  remained  such 
owners  in  common,  and  this  Is  true  as  to 
John  L.  Booty,  his  heirs  and  assigns,  on  down 
until  the  field  notes  were  made  of  the  155 
acres,  as  claimed  by  Alexander,  to  say  the 
least  of  it.  We  do  not  know  when  these  field 
notes  were  made,  but  It  is  certain  that  they 
were  made  after  the  estate  of  Adam  La 
Grone  was  finally  wound  up  by  his  adminis- 
trator ;  for  in  his  administrator's  deed  to  the 
155  acres  of  land  he  describes  It  as  it  was 
described  by  the  commissioners  appointed  in 
the  Adam  La  Grone  estate,  who  Bet  apart 
this  155  acres  of  land  to  Asa  La  Grone,  and 
which  was  disposed  of  in  the  final  acts  of  W. 
A.  La  Grone,  administrator  of  the  estate  of 
Adam  La  Grone,  deceased. 

[1]  The  effect  of  the  decree  setting  apart 
the  155  acres  to  the  assignee  of  Asa  La  Grone 
was  to  give  him  an  interest  consisting  of  155 
acres  of  land  in  the  Adam  La  Grone  estate, 
so  as  to  include  his  improvements,  and  the 
remainder  of  the  Adam  La  Grone  estate, 
which  was  described  as  600  acres,  as  here- 
inbefore stated,  would  belong  to  John  L. 
Booty.  Waterhouse  v.  Gallup,  178  S.  W.  774. 

We  think  under  the  orders  of  the  probate 
court  of  Panola  county,  Tex.,  hereinbefore 
set  out,  all  of  the  land  belonging  to  the  Adam 
La  Grone  estate  was  legally  disposed  of  by 
the  administrator  of  the  estate  of  Adam  La 
Grone,  deceased,  and  the  title  thereto  passed 
out  of  Adam  La  Grone,  and  therefore  his 
heirs  had  no  legal  claim  to  any  lands  there- 
tofore belonging  to  said  estate,  which  were 
disposed  of  by  the  administration,  and  the 
able  trial  court  erred  in  rendering  judgment 
for  the  130  acres  of  land  to  the  heirs  of 
Adam  La  Grone.  Wee  ma  v.  Masterson,  80 
Tex.  46,  15  S.  W.  590 ;  Davis  v.  Touchstone, 
45  Tex.  490;  Hermann  v.  Likens,  90  Tex. 
448,  39  S.  W.  282 ;  Macmanus  v.  Orkney,  91 
Tex.  29,  40  S.  W.  715. 

[2]  It  seems  to  be  a  well-settled  proposi- 
tion of  law  In  this  state,  since  the  case  of 
Wofford  v.  McKlnna,  23  Tex.  36,  76  Am.  Dec. 
53,  that  the  effect  to  be  given  a  deed  which 
conveys  a  certain  number  of  acres  out  of  a 
larger  survey,  even  where  the  grant  restricts 
the  Interest  of  the  grantee  to  a  certain  part 
of  a  larger  survey,  is  that  the  grantee  be- 
comes by  his  deed  a  tenant  in  common  with 
the  owner  of  the  larger  tract,  whose  inter- 
est is  represented  by  a  fraction  whose  de- 
nominator is  a  number  equal  to  the  number 
of  acres  in  the  larger  tract  and  whose  nu- 
merator Is  a  number  equal  to  the  number  of 
acres  conveyed.  See  Nye  v.  Moody,  70  Tex. 
434,  8  S.  W.  606;  Dohoney  v.  Womack,  1 


Tex.  Civ.  App.  354,  19  S.  W.  883.  20  &  W. 
951 ;  Waterhouse  v.  Gallup,  178  S.  W.  776. 

Ia  Alexander's  testimony  he  says  that  be 
never  claimed  any  other  land  than  that  de- 
scribed in  his  field  notes.  Alexander  pleaded 
the  several  statutes  of  limitation,  and  the 
Indications  are  that  he  could  prove  limitation 
to  the  lands  he  claims,  though  it  is  not  im- 
possible that  he  might  be  precluded  on  this 
plea  under  his  own  testimony  as  to  mistaken 
identity  of  lines.  However,  it  is  not  neces- 
sary to  discuss  this  feature  of  the  case,  as 
we  view  it,  but  we  mention  it  because  ap- 
pellees place  great  stress  and  Importance 
upon  Alexander's  testimony  that  he  claimed 
only  the  land  included  in  his  field  notes,  and 
'therefore  he  could  not  convey  Whitfield  any- 
thing. We  think  it  would  not  matter  whether 
Alexander  claimed  the  land  running  to  the 
south  boundary  line  of  the  La  Grone  half 
league.  The  undisputed  evidence  shows  that 
Alexander's  land,  as  he  claimed,  and  Whit- 
field's land,  as  It  was  described  in  the  sup- 
ply deed,  conflicted,  and  as  has  been  hereto- 
fore stated,  the  effect  of  the  conveyances  by 
the  administrator  of  the  Adam  La  Grone  es- 
tate was  to  convey  all  of  the  land  remaining 
of  the  Adam  La  Grone  estate  at  his  death, 
and,  so  for  as  the  La  G rones  are  concerned, 
Whitfield  and  Alexander  are  owners  in  com- 
mon of  755  acres  In  the  La  Grone  half  league 
sold  by  the  administrator,  and  that  therefore 
they  had  a  right  to  partition  this  land  be- 
tween them  as  they  saw  fit,  regardless  of 
how  their  field  notes  may  have  read  or  as  to 
what  specific  land  they  may  have  theretofore 
claimed  on  the  La  Grone  half  league,  and 
when  they  did  so,  and  such  partition  gave  to 
Whitfield  ISO  acres  of  land  which  was  segre- 
gated from  the  original  tract  owned  by  him 
and  his  predecessors  in  title  from  the  La 
Grone  estate,  did  not  vest  the  title  to  the 
130  acres  back  Into  the  heirs  of  Adam  La 
Grone.  There  are  several  assignments  of 
error  hi  this  case,  but  we  have  deemed  it. 
necessary  to  deal  with  but  one,  which  is  to 
the  effect  that  the  trial  court  erred  in  ren- 
dering Judgment  for  130  acres  of  land  in 
favor  of  the  heirs  of  Adam  La  Grone,  be- 
cause the  undisputed  evidence  shows  that  all 
title  to  the  land  in  controversy  had  been  di- 
vested out  of  Adam  La  Grone  and  his  heirs, 
and  was  vested  In  Whitfield. 

Whitfield  disclaimed  as  to  the  155  acres  of 
land,  so,  other  than  as  has  been  discussed, 
it  was  not  in  consideration.  By  the  testi- 
mony of  Hon.  A.  J.  Booty,  and  the  pleadings 
in  the  case,  it  Is  clearly  shown  that  Booty 
and  Jordan  are  setting  up  no  claim  to  the 
land  in  -question;  in  fact,  Judge  Booty  tes- 
tified that  he  and  Jordan  sold  all  of  the  land 
which  they  bought  from  the  administrator 
of  the  estate  of  J.  L.  Booty,  deceased. 

Under  our  view  of  the  case,  Judgment 
should  have  been  rendered  In  the  trial  court 
In  favor  of  Whitfield  for  the  land  described 
in  his  pleadings,  both  the  527 -acre  tract,  and 
the  130-acre  tract,  as  described  in  the  deed 
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from  Alexander  to  him,  and  the  evidence 
being  plain  and  undisputed,  and,  as  we  view 
the  case,  no  evidence  could  be  produced  that 
would  change  the  legal  effect  and  status  of 
the  parties,  therefore  the  case  should  be  ren- 
dered by  this  court,  and  it  is  so  ordered. 

Judgment  is  therefore  rendered  here  In 
favor  of  Julia  N.  Whitfield  for  the  527  acres 
of  land -as  described  In  her  deed  from  Julia 
a  Whltesides,  and  the  130  acres  as  describ- 
ed in  the  deed  from  Alexander  to  Julia  N. 
Whitfield,  subject  to  and  In  accordance  with 
the  partition  as  made  by  Whitfield  and  Alex- 
ander In  their  quitclaim  deeds  hereinbefore 
mentioned. 

Reversed  and  rendered. 


ROSCOB,  S.  ft  P.  RT.  CO.  ▼.  TAYLOR. 
(No.  8490.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Dec.  16,  1918.    Rehearing  Denied 
Jan.  2Q,  1917.) 

1.  Appeal  and  Ebbob  <S=>1067  —  Review  — 
Harmless  Ebrob— Refusal  of  Instruction. 

In  an  action  for  personal  injuries  to  a  serv- 
ant, a  refusal  to  give  defendant's  requested  in- 
struction, in  which  the  converse  of  plaintiff's 
contention  of  negligence  was  submitted,  where 
other  Instructions  did  not  cover  the  point,  in 
view  of  the  fact  that  the  evidence  of  negligence 
was  meager,  was  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4229;  Dec.  Dig.  «=»1067; 
Trial,  Cent  Dig.  f  475.] 

2.  Damages  <S=>46  —  Expenses  Incubbed  — 

PAYMENT. 

/  The  fact  that  plaintiff  had  not  paid  his  doc- 
tor's bill  at  the  tune  of  trial  will  not  preclude 
proof  of  reasonable  value  of  such  services  as  a 

Sart  of  his  damages,  if  plaintiff  was  legally  lis- 
le for  such  expenses.  \ 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  gf  99,  251;  Dec.  Dig.  <8=>4e.] 

3.  Damages  «J=»50— Mental  Suffering. 

In  an  action  for  personal  injuries,  plaintiff 
could  recover  damages  for  mental  suffering,  al- 
though there  was  no  proof  that  his  injuries  re- 
sulted in  permanent  and  continued  disability. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  g§  100,  255,  257-259;  Dec.  Dig.  <8=» 
50.] 

4.  Negligence  <S=119(6)  —  Contributory 
Negligence  Aggravating  Injury— Plead- 
ing. 

Although  evidence  tended  to  show  contrib- 
utory negligence  of  plaintiff  In  failing  to  prop- 
erly care  for  his  injury,  which  aggravated  it 
the  defendant  could  not  invoke  this  as  a  defense, 
where  contributory  negligence  was  not  pleaded. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §§  202,  210;  Dec.  Dig.  €=119(6).] 

5.  Appeal  and  Erbor  €=3263(1)  —  Necessity 
of  Exceptions. 

Where,  on  the  trial,  defendant  did  not  take 
exceptions  to  the  court  s  charge,  it  will  not  be 
reviewed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  J  1516;  Dec.  Dig.  <S=>263(1).] 

Appeal  from  Nolan  County  Court;  John 
H.  Cochran,  Jr.,  Judge. 

Action  by  J.  M.  Taylor  against  the  Roscoe, 
Snyder  &  Pacific  Railway  Company.  Judg- 


ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Yonge  ft  Yonge,  of  Snyder,  for  appellant 
R.  N.  Grisham,  of  Sweetwater,  for  appellee. 

DUNKLIN,  J.  3.  M.  Taylor,  while  em- 
ployed as  a  section  hand  by  the  Roscoe,  Sny- 
der ft  Pacific  Railway  Company,  sustained  an 
injury  to  one  of  bis  fingers  and  Instituted 
this  suit  to  recover  damages  therefor,  which 
resulted  in  a  judgment  in  his  favor,'  from 
which  the  railway  company  has  appealed. 

At  the  time  of  his  Injury  plaintiff  was  as- 
sisting in  unloading  cross-ties,  and  he  and 
Dan  Worley,  another  section  hand,  in  obedi- 
ence to  instructions  from  3.  W.  Green,  the 
section  foreman  under  whom  they  were  work- 
ing, had  picked  up  one  of  the  ties  preparato- 
ry to  throwing  it  from  the  car;  plaintiff 
holding  one  end  of  the  tie  and  Worley  the 
other.  While  so  holding  the  tie,  the  end  of 
the  same  which  was  held  by  the  plaintiff 
came  in  contact  with  the  end  of  another  tie 
upon  the  car  in  such  manner  as  to  Injure 
one  of  his  fingers.  It  was  alleged  in  plain- 
tiff's petition  that  at  the  time  he  and  Wor- 
ley picked  up  the  tie,  the  train  was  in  motion, 
and  that  it  came  to  a  sudden  stop  on  ac- 
count of  which  the  tie  was  caused  to  swing 
against  the  other  tie;  and  the  theory  upon 
which  a  recovery  was  sought  was  that  the 
foreman  was  guilty  of  negligence  in  directing 
the  car  to  be  unloaded  while  the  train  was  in 
motion,  that  the  sudden  stopping  of  the  train 
under  the  circumstances  also  constituted  neg- 
ligence, and  that  the  negligence  in  one  or 
both  of  those  respects  was  the  proximate 
cause  of  the  injury.  The  trial  judge  sub- 
mitted those  Issues  of  negligence  as  a  predi- 
cate for  the  verdict  returned  by  the  jury. 

[1]  The  defendant  complains  of  the  re- 
fusal of  Its  requested  instruction  No.  3,  in 
which  the  converse  of  plaintiff's  contention 
of  negligence  was  submitted  In  an  affirmative 
form  upon  a  grouping  of  the  facts  applicable 
to  that  defense,  and  we  are  of  the  opinion 
that  the  court  erred  in  refusing  to  give  the 
same,  or  some  instruction  equivalent  thereto, 
especially  in  view  of  the  fact  that  the  testi- 
mony upon  which  plaintiff  relied  to  support 
his  charge  of  negligence  was  at  best  very 
meager.  In  his  main  charge  the  trial  judge 
failed  to  present  In  an  affirmative  manner  the 
contention  of  the  defendant  that  no  negli- 
gence had  been  proven  further  than  to  say 
in  one  paragraph  that  if  plaintiff  had  failed 
to  make  out  his  case  by  a  preponderance  of 
the  evidence,  the  verdict  should  be  in  favor 
of  the  defendant,  and  In  another  paragraph 
that  the  same  verdict  should  be  returned  if 
plaintiff  was  injured  "by  reason  of  his  own 
negligence,  if  he  was  injured,  and  without 
negligence  on  the  part  of  the  defendant,  its 
agents,  and  other  employee."  6.,  O.  ft  S.  F. 
Ry.  Co.  v.  Shleder,  88  Tex.  152,  30  S.  W.  902, 
28  L.  R.  A  538;  M.,  K.  ft  T.  Ry.  Co.  v.  Mc- 
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Glamory,  89  Tex.  636,  85  S.  W.  1058;  Wells 
Fargo  Express  Co.  v.  Benjamin  (Sup.)  179  S. 
W.  513;  P.  W.  ft  D.  C.  Ry.  Co.  v.  Gatewood, 
185  S.  W.  932,  and  other  authorities  there 
cited.  For  the  error  indicated  the  judgment 
must  be  reversed,  but  In  view  of  another  trial 
other  questions  will  be  discussed. 

[2]  The  fact  that  plaintiff  had  not  at  the 
time  of  the  trial  paid  his  doctor's  bill  would 
not  preclude  proof  of  the  reasonable  value 
of  the  services  so  rendered  as  part  of  his 
damages,  if  be  had  become  legally  liable  for 
such  expenses. 

[3]  It  Is  too  well  settled  to  need  the  cita- 
tion of  authorities  that  there  is  no  merit  in 
the  contention,  presented  in  one  of  appel- 
lant's assignments,  to  the  effect  that  plain- 
tiff could  not,  in  any  event,  recover  for  men- 
tal suffering  in  the  absence  of  proof  that  his 
injuries  resulted  in  permanent  disability  and 
continued  for  a  long  time. 

[4]  Even  though  there  had  been  testimony 
tending  to  show  contributory  negligence  on 
the  part  of  the  plaintiff  in  failing  to  proper- 
ly care  for  his  finger  after  the  injury,  and 
that  such  failure  aggravated  such  injury,  the 
defendant  was  in  no  position  to  invoke  the 
same  as  a  defense,  since  it  presented  no  plea 
urging  such  contributory  negligence. 

[S]  We  are  cited  to  no  exception  taken  on 
the  trial  by  the  defendant  to  paragraph  8 
of  the  court's  general  charge  to  the  jury,  and 
have  found  none,  and  we  therefore  sustain 
appellee's  objection  to  a  consideration  of  ap- 
pellant's twelfth  assignment  of  error.  In 
which  complaint  Is  made  of  that  paragraph 
of  the  charge.  G.,  T.  &  W.  Ry.  v.  Dickey 
(Sup.)  187  S.  W.  184. 

We  will  say  farther  that  we  have  grave 
doubt  of  the  sufficiency  of  the  allegations 
contained  In  plaintiff's  petition  with  respect 
to  the  negligence  relied  upon  by  him  as  a 
basis  for  recovery.  While  no  proper  assign- 
ment is  presented  raising  that  question,  we 
deem  It  not  amiss  to  call  attention  to  It,  to 
the  end  that  the  pleading  may  be  amended 
upon  another  trial. 

For  the  error  Indicated,  the  judgment  Is 
reversed,  and  the  cause  remanded. 


WARDLAW  et  al.  v.  SAVAGE.    (No.  8592.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Dec.  23,  1916.    Rehearing  Denied 
Jan.  27,  1917.) 

1.  Courts  <5=>480(1)— Conflicting  Jubismo- 
ttow— Injunction. 

Every  judge  is  independent  in  his  own  juris- 
diction, and  cannot  be  restrained  in  the  dis- 
charge of  his  functions  by  injunction  of  another 
court. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  §f  1270,  1271,  1274-1278;  Dec.  Dig.  <8=» 
480(1).] 

2.  Coubts  €=480(2)— Conflicting  Jubtsdio 
tion— Injunction. 

A  judgment  by  a  county  court  duly  consti- 
tuted under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 


art.  1799,  granting  receivership  In  action  by  a 
landlord  against  his  farm  tenant,  where  it  had 
jurisdiction  over  the  amount  and  character  of 
the  action  and  power  to  grant  relief  prayed  for 
by  virtue  of  articles  1771,  1772,  1800,  1802,  and 
2128,  was  valid,  and  the  district  court  had  no 
jurisdiction  under  article  4653  to  enjoin  its  en- 
forcement 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  g  1272;  Dec.  Dig.  «=s480(2).] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;  R.  B.  Young,  Judge. 

Suit  by  C.  H.  Savage  against  V.  S.  Ward- 
law  and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.  Reversed  and  remanded, 
with  instructions  to  dismiss. 

Mays  &  Mays,  of  Ft  Worth,  for  appel- 
lants. Holder  &  Eaton  and  Lassiter,  Harri- 
son &  Rowland,  all  of  Ft  Worth,  for  ap- 
pellee. 

BUCK,  J.  February  5,  1916,  V.  S.  Ward- 
law,  being  the  owner  of  a  stock  farm  situat- 
ed in  Tarrant  county,  entered  into  a  written 
contract  for  one  year  with  C.  H.  Savage,  by 
the  terms  of  which  Savage  was  to  take 
charge  of  said  farm  and  manage  and  oper- 
ate it  The  farm  was  stocked  with  cows, 
sheep,  hogs,  poultry,  etc.,  and  by  the  terms 
of  the  contract  Savage  was  to  care  for  said 
stock,  cultivate  the  tillable  land,  keep  the 
fences  stock  proof,  keep  the  barn,  feed  lots, 
etc.,  In  good  and  sanitary  condition,  and  to 
furnish  the  services  of  one  extra  man.  It 
was  agreed  that  Savage  was  to  receive  one- 
half  interest  in  all  crops  raised,  also  one-half 
of  all  live  stock,  poultry,  eggs,  milk,  etc, 
raised  or  produced.  It  was  provided  in  said 
written  instrument  that: 

"If  crops  or  live  stock  should  be  neglected,  or 
manager  (Savage)  should  get  behind  with  work, 
owner  reserves  the  right  to  have  same  correct- 
ed at  expense  of  parties  hereto.  It  is  agreed 
that  at  the  termination  of  this  contract  said 
manager  is  to  return  to  owner  the  same  num- 
ber and  kinds  of  live  stock  that  were  originally 
turned  over  to  him,  unless  lost  by  death  or 
sold." 

On  May  1, 1916,  Wardlaw  filed  In  the  coun- 
ty court  of  Tarrant  county  for  civil  cases  a 
suit  against  Savage,  in  his  petition  setting 
forth  the  general  terms  of  the  contract 
aforementioned,  and  the  duties  thereunder 
devolving  upon  Savage,  and  alleging  that 
Savage  had  shown  himself  to  be  incompe- 
tent and  careless  and  negligent  in  the  care 
of  the  live  stock  on  the  premises,  that 
through  such  alleged  Incompetence  and  neg- 
ligence on  the  part  of  Savage  the  stock  on 
the  place  had  been  and  were  being  neglected 
and  injured,  and  that  from  said  causes  "the 
work  on  the  farm  Is  far  behind."  It  was 
further  alleged  that  the  business  conducted 
under  the  terms  of  the  aforesaid  contract 
"amounted  to  a  partnership  affair";  that 
said  Savage  had  violated  the  terms  of  his 
contract  in  various  asserted  ways  and  re- 
spects. Plaintiff  prayed  that  a  receiver  be 
appointed,  and  that  defendant  be  enjoined 
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from  Interfering  with  aald  receiver  la  the 
performance  of  his  duties.  The  petition  fur- 
ther alleged: 

That  "the  farm,  stock,  and  in  fact  all  of  aald 
property,  is  the  property  of  tta  plaintiff,  and 
that  defendant  has  no  right  or  interest  therein, 
except  to  carry  out  the  terms  of  the  contract, 
and  that  said  property  as  well  as  all  of  the  pro- 
ceeds thereof,  is  in  danger  of  betas;  lost,  or  ma- 
terially injured,  unless  a  receiver  is  hereby  ap- 
inted,  and  that  said  contract  and  its  proceeds 
of  the  reasonable  value  of  $700." 

On  June  10,  1916,  Savage  filed  a  petition 
in  the  Forty-Eighth  district  court,  complain- 
ing of  Wardlaw  and  L.  E.  Chapman,  In  which 
petition  he  alleged  the  making  of  a  contract 
between  him  and  Wardlaw  on  February  5, 
1916,  and  attached  a  copy  thereof  to  the  pe- 
tition. He  alleged  that  under  said  contract 
he  took  charge  of  defendant  Wardlaw's  farm 
and  proceeded  to  perform  the  duties  and  ful- 
fill the  agreements  stipulated  In  said  contract, 
and  that  he  had  continued  so  to  do  for  a 
period  of  about  90  days,  and  until  he  had 
been  prevented  from  a  further  performance  by 
the  interference  of  Wardlaw ;  that  Wardlaw 
had  failed  and  refused  to  furnish  to  plain- 
tiff the  proper  facilities,  equipment,  and  help 
for  the  management  of  said  farm  and  busi- 
ness and  had  attempted  to  place  another  man 
In  charge  of  said  farm  and  business;  that 
upon  plaintiff's  refusal  to  permit  this  at- 
tempted interference  and  substitution  defend- 
ant Wardlaw  had  filed  In  the  county  court  of 
Tarrant  county  for  civil  cases  a  suit  asking 
for  the  appointment  of  a  receiver  and  the 
granting  of  a  writ  of  Injunction;  that  said 
suit  was  not  brought  in  good  faith,  but  was 
brought  and  prosecuted  for  the  fraudulent 
purpose  of  injuring  plaintiff  and  interfering 
with  his  performance  of  the  terms  of  the  con- 
tract made.  It  was  further  alleged  that  upon 
the  filing  of  the  suit  in  the  county  court,  said 
court  proceeded  to  have  a  hearing  on  the 
question  of  an  immediate  appointment  of  a 
receiver,  and  did,  on  May  3,  1916,  make  and 
enter  its  order  granting  in  full  the  prayer  of 
Wardlaw's  petition,  and  appointed  L.  E. 
Chapman  receiver,  directing  said  Chapman, 
upon  his  qualification,  to  take  charge  and 
keep  possession  and  control  of  all  said  prem- 
ises, crops,  property,  and  business,  and  man- 
age the  same  to  the  complete  exclusion  of 
plaintiff,  and  to  conduct  such  business  and 
management  until  the. full  expiration  of  the 
time  covered  by  said  written  contract  be- 
tween Wardlaw  and  this  plaintiff;  that 
thereupon  said  Chapman,  acting  under  said 
alleged  void  and  Illegal  order  of  the  county 
court,  made  his  bond  as  receiver  In  the  sum 
of  |2,000,  and  proceeded  to  take  possession 
of  the  premises  and  property  mentioned,  and 
that  said  receiver  and  Wardlaw  had  ever 
since  been  In  complete  possession  thereof; 
that,  unless  prevented  by  the  district  court, 
the  said  receiver  and  Wardlaw  would  deprive 
plaintiff  of  all  his  rights  under  said  contract, 
and  of  the  profits  he  was  entitled  to  derive 


from  the  same  and  would  have  derived  there- 
from If  be  had  not  been  molested.  It  was 
alleged  that  the  county  court  was  without 
jurisdiction  to  hear  and  determine  the  suit 
filed  therein,  for  the  alleged  reason  that  the 
amount  involved  exceeded  $1,000,  and  that 
the  petition  in  the  county  court  failed  to 
show  that  the  amount  involved  did  not  ex- 
ceed $1,000. 

Wherefore  plaintiff  prayed  that  the  court 
issue  its  injunction  restraining  and  prevent- 
ing said  Wardlaw  and  Chapman,  their  attor- 
neys, agents,  and  servants,  from  remaining 
any  longer  in  possession  of  said  premises, 
business,  etc.,  and  restraining  said  defend- 
ants, their  attorneys,  agents,  etc,  from  fur- 
ther prosecuting  the  aforesaid  suit  In  the 
county  court  for  civil  cases;  that  plaintiff 
have  judgment  setting  aside  and  declaring 
null  and  void  for  want  of  jurisdiction  the 
said  order  of  the  county  court  appointing  de- 
fendant Chapman  as  receiver. 

The  petition  of  plaintiff  herein  having  been 
presented  to  the  judge  of  the  Forty-Eighth 
judicial  district,  the  judge  thereof  ordered  no- 
tice to  be  Issued  to  the  defendants  to  appear 
before  him  on  June  27,  1916,  to  show  cause 
why  the  injunction  should  not  be  Issued  as 
prayed  for. 

Defendants  Wardlaw  and  Chapman  In 
their  answer  and  motion  resisting  the  tem- 
porary injunction  pleaded  the  pendency  of 
the  suit  in  the  county  court  Involving  the 
same  persons  and  subject-matter  as  In  this 
suit,  and  alleged  that  the  county  court  was 
in  the  proper  exercise  of  its  jurisdiction  In 
entertaining  the  suit  filed  therein  by  Ward- 
law,  and  In  appointing  the  receiver;  that 
said  order  and  judgment  was  entered  In  the 
county  court  after  due  notice  to  all  parties 
concerned  and  after  a  full  hearing  thereon ; 
that  said  judgment  did  not  appear  to  be  void 
upon  its  face  nor  were  said  .proceedings  void, 
but,  on  the  contrary,  appeared  to  be  regular, 
and  in  fact  were  regular  In  any  and  all  re- 
spects. Wherefore  defendant  pleaded  to  the 
Jurisdiction  of  the  district  court 

On  June  28, 1916,  the  district  court  granted 
the  temporary  injunction  prayed  for  by  plain- 
tiff, enjoining  the  defendants,  their  attorneys, 
agents,  and  servants,  from  remaining  longer 
in  possession  or  control  of  the  farm  aforesaid 
and  from  Interfering  in  any  way  whatever 
with  the  plaintiff's  possession  and  control  of 
the  same,  and  from  further  prosecuting  the 
suit  in  the  county  court  heretofore  mentioned. 
From  this  judgment  the  defendants  appeal. 

In  order  for  us  to  determine  the  correct- 
ness of  the  action  of  the  district  eourt,  it 
will  be  necessary  for  us  to  decide  whether 
the  county  court  for  civil  cases  had  authority 
to  entertain  the  suit  filed  therein  and  grant 
the  relief  which  by  Its  order  It  sought  to  en- 
force. If  It  did  not  have  such  authority  and 
jurisdiction,  then  the  Judgment  of  said  court 
was  void,  and  against  Its  attempted  enforce- 
ment Injunction  would  be  appropriate  relief. 
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Glass  t.  Smith,  68  Tex.  648,  2  S.  W.  196; 
Tucker  t.  Williams,  66  S.  W.  685;  Barber 
Supply  Co.  t.  Freeze,  96  Tex.  518,  74  S.  W. 
308 ;  Parker  Watt,  178  S.  W.  718.  But  If, 
on  the  other  hand,  the  county  court  had  juris- 
diction over  the  cause  of  action  and  over  the 
parties  to  the  suit,  Injunction  would  not  lie 
to  prevent  the  attempted  enforcement  of  such 
orders  and  judgment  Article  4653,  Vernon's 
Sayles'  Texas  Civil  Statutes ;  Jones  v.  Stalls- 
worth,  55  Tex.  138 ;  G.,  C.  &  S.  F.  By.  Co.  v. 
Cleburne  Ice  &  Cold  Storage  Co.,  37  Tex.  Civ. 
App.  334,  83  S.  W.  1100;  Hammack  v.  Schley, 
186  S.  W.  872. 

[1]  As  was  said  In  Jones  v.  Stalls  worth, 
supra,  quoting  from  High  on  Injunctions: 

"Every  judge  is  supreme  and  independent  in 
bis  own  sphere,  and  cannot  be  restrained  in  the 
discharge  of  his  functions  by  the  process  of  in- 
junction." 

[2]  Was  the  judgment  of  the  county  court 
void?  (1)  It  was  rendered  by  a  duly  consti- 
tuted court  Article  1799,  Vernon's  Sayles' 
Texas  Civil  Statutes.  (2)  It  had  Jurisdiction 
over  the  amount  as  alleged  in  the  petition  to 
be  involved,  to  wit,  $750.  (3)  It  had  jurisdic- 
tion over  the  character  of  action  and  power  to 
grant  the  relief  prayed  for.  Articles  1771, 
1772, 1800,  1802,  2128,  Vernon's  Sayles'  Texas 
Civil  Statutes.  The  district  court  is  with- 
out jurisdiction  to  enjoin  the  enforcement 
oi  a  judgment  of  the  county  court  which, 
even  though  erroneous,  is  not  void.  Cotton 
v.  Rhea,  106  Tex.  220,  163  S.  W.  2.  The  al- 
legations In  the  plaintiff's  petition  in  the 
county  court  as  to  the  amount  in  controversy 
were  not  denied  or  questioned  in  that  suit 
and  in  fact,  so  far  as  the  record  discloses, 
no  answer  was  filed  by  the  defendant  in  said 
suit,  the  plaintiff  In  the  instant  case,  no  mo- 
tion was  made  to  vacate  the  receivership  ap- 
pointed by  the  county  court  and  no  pleading 
to  dismiss  said  cause  for  want  of  jurisdic- 
tion of  the  county  court  to  entertain  and  pro- 
ceed with  said  cause  in  said  court  The  alle- 
gations of  plaintiff  In  the  instant  case,  ap- 
pellee herein,  as  to  want  of  jurisdiction  on 
the  part  of  the  county  court  were  denied  by 
the  appellants  under  their  sworn  pleadings. 
In  fact,  the  county  court  petition,  made  an 
exhibit  to  plaintiff's  petition  in  the  instant 
case,  affirmatively  shows  the  amount  Involved 
to  be  within  the  Jurisdiction  of  the  county 
court  Hence  we  hold  that  the  district  court 
erred  In  granting  the  Injunction  prayed  for 
and  in  overruling  appellant's  plea  to  the  jur- 
isdiction. 

In  the  case  of  G.,  C.  &  S.  F.  By.  Co. 
(leburne  Ice  &  Cold  Storage  Co.,  supra,  the 
Court  of  Civil  Appeals  for  the  Fifth  District 
in  deciding  that  the  district  court  of  Johnson 
county  had  no  jurisdiction  to  enjoin  a  suit 
and  proceeding  pending  in  the  county  court 
of  said  county,  said: 

"Then  was  there  power  in  the  district  court  to 
issue  the  writ  of  injunction  in  this  cause?  We 
think  not.  In  the  case  of  Railway  Co.  v.  Dowe, 


70  Tex.  1,  6  S.  W.  790,  and  Id.,  70  Tex.  5,  7  8. 
W.  868,  our  Supreme  Court  held  that  under  the 
present  Constitution  of  this  state,  the  district 
court  had  no  power  to  enjoin  a  judgment  of  the 
justice  of  the  peace  or  county  court  District 
courts  have  general  jurisdiction  within  the  lim- 
itations prescribed  by  the  Constitution  which 
created  them.  The  Constitution  of  1845  gave  to 
the  District  Court  superintendence  over  inferior 
tribunals,  but  the  present  Constitution  only 
gives  appellate  jurisdiction  and  general  control 
over  the  county  court  in  probate  and  guardian- 
ship matters.  The  mention  of  jurisdiction  in 
reference  to  these  matters  excludes  jurisdiction 
of  the  district  court  as  to  all  other  matters  not 
mentioned.  *  •  •  But  it  is  insisted  that  the 
county  court  is  not  enjoined;  that  the  action  for 
injunction  is  only  against  the  plaintiffs  in  those 
suits.  While  this  is  true,  the  effect  of  the  in- 
junction is  to  prevent  the  county  court  from  pro- 
ceeding in  the  trial  of  said  suit,  for  the  plain- 
tiffs therein  are  the  movers  in  said  proceedings, 
and,  as  they  are  rendered  unable  from  acting, 
the  jurisdiction  of  the  court  is  infringed  upon." 
Rains  v.  Reasonover,  46  Tex.  Civ.  App.  290,  102 
S.  W.  176;  Jennings  v.  Munden,  46  Tex.  Civ. 
App.  520,  102  S.  W.  945. 

For  the  reasons  indicated,  the  judgment 
of  the  district  court  Is  reversed,  and  the 
cause  remanded,  with  Instructions  to  dismiss. 


FRED  MERCER  DRT  GOODS  CO.  v.  FTKES. 
(No.  7657.) 

(Court  of  Civil  Appeals  of  Texas.  Dallas.  Jan. 

13,  1917.    Rehearing  Denied 
Feb.  17,  1917.) 

1.  Trial  <3=>351(1)—  Submission  on  Special 
Issues— Delay  of  Motion. 

Counsel  must  avail  himself  of  tie  privilege 
to  Bubmit  on  special  jury  issues  within  a  reason- 
able time  after  evidence  is  closed  and  request 
is  properly  refused,  where  it  was  made  after 
court  had  prepared  general  charge,  and  time  had 
been  given  for  counsel  to  prepare  special  charges. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i|  829,  836.] 

2.  Trial  «=»273— Instructions— Objections. 

Where  the  court  recessed  for  10  minutes, 
prepared  its  charge  in  that  time,  and  allowed  30 
minutes  to  counsel  for  preparation  of  objections 
and  special  charges,  the  refusal  of  further  time 
will  not  be  held  an  abase  of  discretion,  where 
the  objections  or  their  nature  which  appellant 
wished  to  prepare  are  not  stated  in  the  record, 
and  no  showing  is  made  that  appellant  was  in- 
jured. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  §g  680-682.] 

3.  Appeal  and  Error  «h»544(1)  —  Review  — 
Preservation  or  Questions— Bills  or  Ex- 
ception. 

Assignments  on  the  refusal  to  submit  special 
charges  cannot  be  considered  in  the  absence  of 
bills  of  exception  in  the  record  thereto. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  2412.] 

Appeal  from  Rockwall  County  Court ;  J.  W. 
Reese,  Judge. 

Action  by  the  Fred  Mercer  Dry  Goods 
Company  against  B.  L.  Flkes.  Judgment  for 
defendant,  and  plaintiff  appeals.  Affirmed. 

T.  B.  Ridgell,  of  Rockwall,  for  appellant 
A.  H.  Mount  of  Dallas,  for  appellee. 
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RAINEY,  0.  J.  Appellant  sued  appellee  In 
the  justice  court  on  a  note  and  Interest  and 
attorney's  fees,  allowing  certain  credits.  Ap- 
pellee answered  that  he  signed  the  note  and 
mortgage  for  the  purpose  of  Indemnifying 
Fred  Mercer  and  G.  W.  Monroe,  who  on  Jan- 
uary 11,  1913,  signed  his  appeal  bond  In  a 
suit  with  W.  J.  Trice;  that  he  was  success- 
ful, and  said  sureties  were  released  from  the 
bond;  also  pleaded  in  reconvention  for  $180 
damages. 

Appellant  relied  that  at  the  time  appellee 
owed  a  note  for  $100.60  and  an  account  of 
$16;  that  appellee  traded  with  appellant 
during  the  year,  which  increased  the  amount 
of  said  note,  and  after  allowing  the  credits 
the  balance  of  said  note  is  due;  that  appel- 
lee made  payments  on  said  note  and  never 
protested  until  about  the  time  suit  was 
brought. 

In  the  Justice  court  appellee  was  rendered 
Judgment  for  $10  and  for  the  recovery  of  the 
mules,  which  had  been  sequestrated.  Appel- 
lant appealed  to  the  county  court,  and  before 
a  jury  appellee  again  recovered.  An  appeal 
was  then  taken  by  appellant  to  this  court 

Conclusions. 
1.  The  court  did  not  err  in  refusing  to  sub- 
mit the  case  on  special  issues.  To  the  re- 
fusal of  the  court  to  submit  the  case  on  spe- 
cial issues  a  bill  of  exception  was  reserved 
by  appellant,  to  which  the  court  appended 
the  following  explanation,  to  wit: 

"When  the  evidence  was  finished,  the  court  re- 
cessed to  prepare  its  charge.  No  request  was 
made  by  either  party  to  submit  the  case  on 
'special  issues.'  I  requested  the  attorneys  to  ac- 
company me  to  my  office  and  prepare  their  ex- 
ceptions to  the  charge  if  they  desired.  Plain- 
tiffs attorney  accompanied  me  to  my  office, 'but, 
the  charge  not  being  completed,  did  not  wait.. 
Within  ten  minutes  I  had  completed  my  charge 
and  delivered  it  to  the  attorneys  for  both  sides. 
Thirty  minutes  afterwards  I  called  court  and 
demanded  of  the  attorneys  that  we  proceed  with 
case.  At  this  time  there  was  no  request  that  the 
case  be  submitted  upon  special  issues.  The 
plaintiff's  attorney  had  prepared  and  submitted 
three  special  charges  to  be  submitted  in  connec- 
tion with  the  court's  main  charge.  When  the 
court  refused  further  time,  plaintiff's  attorney 
then  requested  that  the  case  be  submitted  upon 
'special  issues.'  The  court  refused  the  request 
for  the  reasons  here  stated  and  as  stated  in 
the  bill.  J.  W.  Reese,  County  Judge." 

[1]  We  are  of  the  opinion  that  the  request 
of  appellant  to  submit  on  special  issues  came 
too  late.  An  attorney  has  the  right  to  have 
the  case  submitted  'on  special  Issues  under 
the  statute,  but  he  must  avail  himself  of  that 
privilege  within  a  reasonable  time  after  the 
evidence  is  closed,  and  not  wait  until  the 
court  has  prepared  a  general  charge  and  time 
been  given  for  counsel  to  prepare  special 
charges,  and  then  demand  that  special  is- 
sues be  given.  Under  the  proceedings  as  de- 
tailed counsel  for  appellant  had  waived  his 
privilege  and  he  cannot  now  be  heard  to  com- 
plain. 

«3=»For  other 


[2]  2.  Error  is  assigned  that  sufficient  time 
was  not  allowed  by  the  court  for  attorneys  to 
prepare  objections  to  the  court's  main  charge 
and  prepare  special  charges.  After  the  evi- 
dence was  heard  the  court  took  a  recess  to 
prepare  his  charge,  which  took  about  10  min- 
utes, when  it  was  presented  to  counsel,  and 
80  minutes  given  for  them  to  prepare  objec- 
tions and  special  charges.  Counsel  for  appel- 
lant prepared  three  special  charges,  which 
were  handed  to  the  court,  and  two  objections, 
and  then  asked  for  further  time  to  prepare 
further  objections.  This  the  court  refused, 
and  stated:  "The  trial  of  the  case  must  pro- 
ceed." Plaintiff's  attorney  stated  he  had 
not  stopped  a  minute  and  had  not  had  time 
to  finish.  The  court  refused  to  permit  attor- 
ney to  take  the  papers  out  of  the  courthouse 
to  prepare  objections,  but  stated  time  would 
be  given  in  the  courtroom.  The  charge  of 
the  court  is  short,  having  required  only  10 
minutes  to  write  It  by  the  court.  What  fur- 
ther objections,  if  any,  or  what  was  the  na- 
ture of  the  further  objections  appellant's  at- 
torney wanted  to  prepare  are  not  stated,  and 
do  not  show  that  appellant  suffered  any  In- 
jury. This  being  the  case,  we  are  not  pre- 
pared to  say  the  court  abused  its  discretion. 

[3]  3.  There  are  no  bills  of  exception  in 
the  record  to  the  refusal  of  the  court  to  sub- 
mit special  charges  requested  by  appellant; 
therefore  the  assignments  based  on  such  re- 
fusal cannot  be  considered  by  this  court. 
Railway  Company  v.  Bland,  181  S.  W.  504. 

4.  The  evidence  was  conflicting,  but  there 
is  sufficient  probative  force  to  support  the 
verdict  for  appellee. 

5.  Finding  no  reversible  error  In  the  rec- 
ord, the  judgment  is  affirmed. 


SABINAD  NAT.  BANK  v.  BRYANT  et  aL 
(No.  5772.) 

(Court  of  Civil  Appeals  of  Texas.  San  Antonio. 
Jan.  17,  1017.    Rehearing  Denied 
Feb.  14,  1917J 
Bawkbuptct  <8=>421(1)— Dischabob—  "Pbov- 

ablb  Debt." 
Where  a  debtor  had  deposited  in  a  bank  as 
security  a  note,  executed  by  another  and  payable 
to  him,  the  collection  and  appropriation  by  hint 
of  a  certain  sum  due  on  the  note  gave  rise  to  a 
debt  to  the  bank,  which,  being  fixed  in  amount 
and  founded  on  an  implied  contract  to  pay  over 
such  moneys  as  collected,  was  discharged  by 
the  debtor's  bankruptcy  as  a  "provable  debt," 
as  defined  in  section  63  of  the  Bankruptcy  Act 
(Act  July  1,  1898,  c.  541,  30  Stat  562  ftr.  S. 
Comp.  St  1918,  {  9647]). 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  f  772;  Dec.  Dig.  <9=»421(1). 

For  other  definitions,  Bee  Words  and  Phrases, 
First  and  Second  Series,  Provable  Debt] 

Appeal  from  District  Court,  Uvalde  Coun- 
ty; R.  H.  Burney,  Judge. 

Action  by  the  Sabinal  National  Bank 
against  Albert  Bryant  and  others.  From 
judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 
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L.  Old,  of  Uvalde,  and  H.  O.  King,  of 
Sablnal,  for  appellant.  Jno.  W.  Hill,  ot 
Uvalde,  and  J.  F.  Carl,  Geo.  O.  Clifton,  and 
P.  H.  Swearlngen,  Jr.,  all  of  San  Antonio,  for 
appellees. 

FLY,  0.  J.  Appellant  instituted  suit 
against  Albert  Bryant,  Sr„  A.  J.  Kessler,  and 
O.  B.  Kessler  to  recover  certain  money  al- 
leged to  be  due  it.  At  the  trial  appellant 
agreed  that  judgment  be  rendered  In  favor 
of  Bryant  and  A.  J.  Kessler,  and  the  court 
rendered  judgment  In  favor  of  O.  B.  Kessler 
because  of  his  discharge  in  bankruptcy. 

According  to  the  testimony  of  appellant, 
O.  B.  Kessler,  who  will  be  called  appellee, 
was  indebted  to  appellant  In  the  sum  of 
$4,000,  evidenced  by  a  promissory  note ;  that 
appellee  deposited  with  appellant  two  prom- 
issory notes  for  respectively  $800  and  $700 
as  collateral  security,  said  notes  having  been 
executed  by  Bryant  After  depositing  the 
notes  with  appellant,  appellee  collected  $500 
on  the  $700  note  and  appropriated  it  to  his 
own  use  and  benefit.  He  then,  at  his  own 
request,  was  declared  a  bankrupt,  and  appel- 
lant filed  his  claim  for  $4,000  with  the  ref- 
eree, but  made  no  mention  of  the  two  notes 
left  as  collateral  security.  Neither  were  they 
returned  as  assets  of  appellee.  He  was  aft- 
erwards duly  discharged  from  bankruptcy. 
Appellee  swore,  and  it  was  not  contradicted, 
that  he  credited  Bryant's  account  in  his  store 
with  the  $500  collected  by  him.  Appellee 
was  discharged  from  bankruptcy  on  October 
27,  1913.  Appellee  never  let  appellant  know 
that  he  had  collected  $500  from  Bryant  Ap- 
pellant admitted  on  the  trial  that  the  two 
notes  held  by  It  as  collateral  security  were 
barred  by  limitation,  and  it  sought  a  re- 
covery against  appellee  on  the  ground  that 
he  had  fraudulently  appropriated  the  $500, 
and  consequently  the  discharge  in  bankruptcy 
did  not  discharge  that  debt 

Appellee,  in  his  answer,  admitted  the  col- 
lection and  appropriation  of  the  proceeds 
of  the  $700,  and  that  he  turned  such  pro- 
ceeds into  the  bankrupt  court  as  part  of  his 
assets.  The  whole  of  the  testimony  showed 
that  he  only  collected  $500  of  the  $700  due 
on  the  note.  Roy  J.  Davenport,  cashier  and 
witness  for  appellant  did  not  claim  In  his 
testimony  that  appellee  had  collected  more 
than  $500,  and  appellee  swore  that  he  had 
collected  only  $500.  That  testimony  contra- 
dicted the  written  plea,  and  it  seems  that 


the  court  accepted  the  testimony  of  the  wit- 
ness rather  than  the  pleading.  Let  it  be  ad- 
mitted, however,  that  the  pleading  control- 
led, and  that  the  judge  erred,  as  claimed  in 
the  first  assignment  of  error.  In  finding  that 
only  $500  was  collected;  still  appellant  is  In 
no  better  position  because  the  whole  mat- 
ter hinges  on  whether  appellee  was  discharg- 
ed from  the  debt  or  not 

We  do  not  doubt  that  the  debt  was  a 
provable  one  because  it  was  a  fixed  sum  of 
money  which  was  converted,  and  not  of  such 
an  uncertain  nature  that  proof  would  be  re- 
quired to  ascertain  the  damages.  The  debt 
for  the  money  collected  was  fixed,  determin- 
ed, settled,  and  absolutely  owing,  without  any 
condition  or  Incumbrance.  The  claim  is) 
founded  upon  an  implied  contract  of  appel- 
lee to  pay  over  any  money  that  he  might 
collect  on  the  $700  note  to  appellant  Sec- 
tion 68,  p.  3447,  U.  S.  Cotnp.  Stats,  of  1901. 

In  the  case  of  Crawford  v.  Burke,  195  TJ. 
S.  176,  25  Sup.  Ot  9,  49  L  Ed.  147,  the  Su- 
preme Court  of  the  United  States  held  that 
in  a  case  of  conversion  the  account  was 
provable  and  consequently  the  discharge  In 
bankruptcy  was  a  discharge  of  the  debt. 
The  court  also  said: 

"It  is  entirely  clear  that  under  this  section 
a  discbarge  was  not  denied  to  the  bankrupt  by 
reason  of  debts  fraudulently  contracted,  but 
only  to  such  as  were  created  by  his  defalcation 
as  an  officer,  or  while  acting  in  a  fiduciary  ca- 
pacity." 

The  principles  enunciated  in  the  Craw- 
ford-Burke Case  were  reiterated  In  the  case 
of  Tindle  v.  Birkett,  205  U.  S.  184,  27  Sup. 
Ot  493,  51  L.  EM.  762.  The  same  princi- 
ples have  been  enunciated  In  Shoe  Co.  v. 
Laird  Co.,  212  U.  S.  445,  29  Sup.  Ot  332,  53 
U  Ed.  591 ;  Clarke  v.  Rogers,  228  U.  S.  534, 
33  Sup.  Ct  687,  57  L.  Ed.  953,  and  Michelln 
Tire  Co.  v.  Hearn,  188  a  W.  943. 

As  stated  in  Williams  v.  U.  S.  F.  ft  O. 
Co.,  286  U.  S.  549,  85  Sup.  Ct  289,  59  L. 
Ed.  713: 

"Within  the  intendment  of  the  law  provable 
debts  include  all  liabilities  of  the  bankrupt 
founded  on  contract,  express  or  implied,  which 
at  the  time  of  the  bankruptcy  were  fixed  in 
amount  or  susceptible  of  liquidation.'* 

It  is  clear  that  the  claim  for  the  $500 
against  appellee  grew  out  of  an  implied  con- 
tract to  pay  over  the  money  collected  by  him 
on  his  note  deposited  by  him  as  collateral 
security  to  appellant  and  It  was  certainly 
fixed  in  amount 

The  judgment  la  affirmed. 
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WILLIAMS  t.  MIDLAND  NAT.  BANE. 
(No.  663.) 

(Court  of  Civil  Appeals  of  Texas.  El  Paso. 
Jan.  25, 1917.  Rehearing  Denied 
Feb.  16,  1017.) 

L  Principal  and  Surety  <s=>101(6)— Alter- 
ation or  Instrument — Effect  as  to  Stjre- 
tt— "Material  Alteration." 
Changing  a  note  to  bear  Interest  from  ma- 
turity instead  of  from  date  is  a  "material  al- 
teration," and,  where  made  after  signature  of 
surety  without  his  knowledge  or  consent,  ren- 
ders the  note  unenforceable  as  to  him,  notwith- 
standing that  such  alteration  was  favorable  to 
the  surety. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  §  176. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Material  Alteration.] 

2.  Principal  and  Surety  €=>129(3)— Alter- 
ation, of  Instruments—  Ratification  bt 
Surety. 

Where  a  note  was  altered  by  changing  it 
to  bear  interest  from  maturity  instead  of  from 
date  without  knowledge  or  consent  of  surety,  a 
letter  of  surety,  in  response  to  a  request  for 
payment  written  without  knowledge  of  the  al- 
teration, cannot  render  the  surety  liable  as  for 
a  ratification  of  the  alteration. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  {  367%.] 

8.  Principal  and  Surety  <S=>101(6) — Alter- 
ation of  Instruments— Liability  of  Sure- 
ty. 

A  surety  on  a  note  released  from  liability  as 
lndorser  by  reason  of  a  material  alteration  with- 
out his  knowledge  or  consent,  who  received  none 
of  the  consideration  for  the  note,  cannot  be 
held  liable  on  any  theory  under  the  common 
counts,  although  the  principal  is  still  liable  on 
the  debt,  notwithstanding  the  alteration  of  the 
instrument. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  t  176.] 

Appeal  from  Midland  County  Court,  Earl 
Anderson,  Judge. 

Action  by  the  Midland  National  Bank 
against  John  R.  Williams  and  another.  From 
a  judgment  for  plaintiff,  the  defendant  named 
appeals.  Affirmed  In  part  and  reversed  and 
rendered  as  to  appellant. 

Paul  P.  Steed,  of  Post,  and  Chas.  L  Black, 
Of  Austin,  for  appellant  Chas.  Glbbs,  of 
Midland,  and  E.  M.  Whltaker,  of  El  Paso,  for 
appellee. 

HIGGINS,  J.  J.  L  Robinson  applied  to 
appellee  for  a  loan  of  $760,  stating  that  appel- 
lant Williams,  would  be  his  surety.  Later 
he  returned  to  the  bank  with  a  note  for  that 
amount  bearing  10  per  cent  interest  from 
date  signed  by  himself  and  appellant  The 
bank  accepted  the  note  and  made  the  loan, 
but  when  It  did  so,  its  cashier  stated  to  Rob- 
inson that  the  note  was  in  wrong-form ;  that 
their  notes  bore  interest  from  maturity  In- 
stead of  from  date.  The  cashier  thereupon 
changed  the  note  so  as  to  make  the  same 
bear  Interest  from  maturity,  and  Robinson 
then  paid  the  Interest  In  advance.  This  al- 
teration was  made  without  the  knowledge  or 


consent  of  Williams,  whose  relation  to  the 
note  and  loan  was  simply  as  surety  for  Rob- 
inson. This  relationship  was  known  to  the 
bank.  He  received  no  part  of  the  money 
loaned  by  the  bank.  The  note  became  due 
and  was  not  paid  by  Che  principal.  There- 
after appellee  wrote  Williams  this  letter: 

"We  would  certainly  like  to  know  what  you 
want  to  do  about  the  $ 750.00  note  of  J.  L. 
Robinson  on  which  you  are  also  signor." 

In  reply  thereto,  Williams  wrote: 
"Replying  to  yours  of  the  12th  inst  I  re- 
spectfully ask  you  to  give  me  about  ten  days' 
time  as  I  could  not  possibly  pay  that  note  off 
to-day  and,  of  course,  you  realize  that  when  I 
pay  it,  it  is  a  dear  loss  to  me  and  right  now  I 
can't  stand  such  a  loss,  but  if  you  will  not  file 
suit  on  the  note  I  will  write  you  next  week  or 
come  to  see  you.  Hoping  this  is  not  asking  too 
much  of  you,  I  am,  Very  truly  yours." 

At  the  time  he  wrote  this  letter,  Williams 
was  unaware  of  the  alteration  which  had 
been  made  in  the  note.  This  suit  was  to  re- 
cover upon  the  note.  The  petition  was  In  two 
counts,  the  first  declaring  upon  the  note; 
the  second  reads: 

"That  on  or  about  the  17th  day  of  November, 
1914,  it  loaned  the  defendant  J.  L.  Robinson 
the  sum  of  $750  for  a  period  of  six  month b  from 
said  date.  That  said  defendant  accepted  said 
loan  and  agreed  to  pay  plaintiff  said  sum  of 
money  when  due;  that  said  defendant  paid  the 
interest  on  said  loan  for  six  months  in  advance, 
and  agreed  to  pay  interest  thereon  at  the  rate 
of  ten  per  cent  per  annum  if  said  loan  was  not 
paid  when  due.  That  the  defendant  John  R. 
Williams,  as  surety,  has  agreed  in  writing  to 
pay  the  said  debt  and  thereby  the  defendants 
have  both  become  bound  to  pay  the  plaintiff's 
said  debt  That  said  debt  is  long  past  due  and 
unpaid,  and  plaintiff  prays  judgment  against 
the  defendants  jointly  and  severally  for  the 
principal  and  interest  due  upon  its  said  debt  and 
for.  au  other  relief,  general  and  special,  legal 
and  equitable,  to  which  it  may  be  entitled." 

[1]  The  facts  are  undisputed,  and  are  as 
stated  above.  Certain  special  Issues  were 
submitted,  and  upon  the  answers  thereto  of  a 
jury,  judgment  was  rendered  against  Robin- 
son and  Williams.  Williams  prosecutes  this 
appeal,  assigning  as  error  the  refusal  of  a 
requested  peremptory  Instruction  In  his  fa- 
vor. The  assignment  is  sustained.  The  al- 
teration in  the  note  was  material,  and  It  is 
no  answer  to  the  plea  of  alteration  that  its 
operation  was  favorable  to  the  surety.  2 
Daniel  on  Neg.  Insts.  (6th  Ed.)  §S  1375-1384, 
1386;  Coburn  v.  Webb,  66  Ind.  96,  25  Am. 
Rep.  16;  Franklin  Ins.  Co.  v.  Courtney,  60 
Ind.  134;  2  Corpus  Juris,  1174.  The  effect  of 
the  alteration  without  Williams'  consent  re- 
leased him  from  liability  on  the  note.  Adams 
v.  Falrcloth,  97  S.  W.  507;  Otto  v.  Halff,  89 
Tex.  384,  34  S.  W.  910,  59  Am.  St.  Rep.  56; 
Bonn  v.  Burton-Lingo  Co.,  175  S.  W.  173. 

[2]  The  letter  of  *  Williams  quoted  above 
did  not  Impose  any  liability  upon  him  under 
either  count  If  It  could  have  had  any  effect, 
It  would  have  been  as  a  ratification  of  the 
alteration,  and  It  could  not  be  so  treated,  be- 
cause he  wrote  the  same  without  any  knowl- 
edge of  the  alteration.  1  Corpus  Juris,  1258 ; 
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Kennedy  v.  Bank,  18  Pa.  347;  Fraker  t.  Cul- 
lum,  21  Kan.  565;  McMillan  v.  Hefferlln,  18 
Mont  385,  45  Pac.  548;  Cutler  v.  Rose,  35 
Iowa,  456. 

[3]  Williams,  being  a  mere  surety  on  the 
note  and  having  received  none  of  the  consid- 
eration for  the  note  and  being  liable  to  the 
bank  only  by  the  terms  of  the  note,  cannot  be 
held  liable  Independent  of  the  note  on  any 
theory  that  he  received  the  original  consid- 
eration. The  rule  Is  well  settled  that  the 
surety  Is  not  liable  on  common  counts  for  the 
money  received  by  the  principal  where  the 
note  has  been  materially  altered.  2  Corpus 
Juris,  1181;  2  Am.  ft  Eng.  Ency.  Law,  203. 
In  Otto  v.  Halff,  supra,  and  In  Baldwin  v. 
Haskell  National  Bank,  104  Tex.  122,  133  S. 
W.  864,  134  S.  W.  1178,  it  was  held  that, 
where  a  promissory  note  is  materially  alter- 
ed without  fraudulent  intent,  the  holder  of 
the  note  may,  notwithstanding  the  alteration, 
recover  on  the  antecedent  Indebtedness  rep- 
resented and  evidenced  by  the  note.  But  this 
rule  applies  only  against  parties  who  are  lia- 
ble for  such  Indebtedness  Independent  of  the 
altered  Instrument  It  does  not  apply  against 
sureties,  lndoreera,  and  other  persons  so  sit- 
uated who  do- not  receive  the  consideration 
for  which  the  altered  instrument  was  given, 
or  are  not  liable  for  the  antecedent  indebted- 
ness represented  by  the  instrument  2  Corpus 
Juris,  1181,  says: 

"The  common  counts  are  not  available  where 
the  relation  of  the  parties  is  not  such  as  to  im- 
ply any  such  liability;  and,  where  a  writing 
constitutes  in  itself  the  only  obligation  exist- 
ing against  the  promisor,  all  remedies  thereon 
are  lost  by  its  material  alterations,  as  in  the 
case  of  a  surety." 

To  the  same  effect  is  the  rule  stated  in  2 
Am.  &  Eng.  Ency.  of  Law,  p.  203,  and  this  is 
in  conformity  with  all  the  authorities. 

This  must  have'  been  noted  by  the  court  in 
Otto  v.  Halff,  for  it  appears  In  that  case  Halff 
ft  Bro.  by  way  of  cross-action  sued  Louis 
Otto  and  J.  A.  Otto,  to  recover  Judgment  for 
the  original  consideration  represented  by  an 
altered  note.  It  further  appeared  Louis  Otto 
was  principal -and  J.  A.  Otto  surety.  The  Su- 
preme Court  held  that  although  the  note  it- 
self had  been  materially  altered,  still  since  the 
alteration  was  made  without  fraudulent  in- 
tent, Halff  &  Bro.  were  entitled  to  recover  on 
account  of  the  antecedent  indebtedness,  and 
accordingly  rendered  judgment  In  their  favor 
against  Louis  Otto,  the  principal,  for  the 
amount  thereof.  No  judgment  was  rendered, 
however,  against  J.  A.  Otto,  the  surety.  The 
court  does  not  discuss  the  above  exception, 
but  clearly  recognized  its  force  in  preparing 
the  final  judgment  by  not  rendering  judgment 
against  the  surety. 

It  is  hard  to  conceive  how,  under  such  cir- 
cumstances, a  Judgment  could  be  awarded 
against  the  surety.  The  statute  provides  that 
such  a  suretyship  be  evidenced  by  writing, 
and,  unless  it  is  so  evidenced,  it  is  not  valid. 
In  the  present  case,  the  cashier  of  the  bank 
testified  that  Williams  had  never  been  surety 


on  any  obligation  to  the  bank  except  the  al- 
tered note.  The  evidence  showed  without 
dispute  that  he  had  not  received  any  of  the 
consideration,  and  that  he  was  a  mere  surety, 
and  that  this  fact  was  known  to  the  creditor. 
Under  these  circumstances,  the  written  obli- 
gation having  been  destroyed  by  reason  of 
Its  material  alteration,  the  only  obligation  of 
the  surety  was  thereby  destroyed,  and  there 
could  be  no  recovery  against  the  surety. 

Appellee  could  not  rightfully  recover 
against  Williams  upon  either  count  in  its  pe- 
tition. Upon  the  facts  detailed,  he  could  not 
be  held  liable  upon  any  theory.  The  counter 
propositions  urged  by  appellee  have  no  appli- 
cation to  the  facts  here  presented.  The  per- 
emptory instruction  requested  by  Williams 
should  have  been  given. 

Affirmed  as  to  Robinson;  reversed  and 
rendered  as  to  Williams. 


TEXAS  *  P.  RY.  CO.  v.  FLOWERS. 
(No.  623.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 
Jan.  11,  1917.   Rehearing  Denied 
Feb.  22,  1917.) 
Appeal  from  District  Court,  Reeves  County; 
S.  J.  Isaacks,  Judge. 

Action  by  Lizzie  Flowers  against  the  Texas 
ft  Pacific  Railway  Company.  Judgment  for 
plaintiff  and  defendant  appeals.  Affirmed. 

Jno.  B.  Howard,  of  Pecos,  for  appellant  Pon- 
der S.  Carter,  of  El  Paso,  and  Ben  Palmer,  of 
Pecos,  for  appellee. 

HARPER,  C.  J.  This  is  an  appeal  from  a 
judgment  in  favor  of  Lizzie  Flowers  against  the 
Texas  &  Pacific  Railway  Company  for  $2130.00 
as  damages  for  injuries  to  certain  property  and 
to  her  person  occasioned  by  the  breaking  of  the 
dam  of  appellant  at  Toyah,  Texas. 

This  action  grew  out  of  the  same  acts  of  al- 
leged negligence  of  appellant,  Railway  Compa- 
ny, and  substantially  the  same  pleadings  and 
proof  as  in  the  case  of  Ella  Frazer  v.  Texas  ft 
Pacific  Railway  Company,  decided  by  this  court 
in  January,  1916,  reported  in  182  S.  W.  1161, 
to  which  reference  ib  here  made  for  a  more  defi- 
nite statement  of  the  issues  involved  here.  Be- 
cause the  assignments  of  error  are  substantially 
the  same  in  both  cases,  the  parties  entered  into 
a  stipulation  in  writing  and  filed  herein  after 
the  above  opinion,  to  the  effect  that  this  case 
should  abide  the  action  of  the  Supreme  Court 
upon  the  application  of  appellant  for  a  writ  of 
error.  It  having  been  brought  to  our  attention 
by  motion  that  the  writ  of  error  has  been  de- 
nied, and  because,  upon  inspection  and  consider- 
ation of  the  record  in  this  case,  there  appears 
to  be  no  reversible  error,  same  is  in  all  things 
affirmed. 

LETT  v.  BRANNON.    (No.  7683.) 
(Court  of  Civil  Appeals  of  Texas.  Dallas. 
Feb.  8,  1917.) 

Error  from  Dallas  County  Court;  T.  A. 
Work,  Judge. 

Action  by  J.  A.  Brannon  against  §.  G.  Lett 
Judgment  for  plaintiff  and  defendant  brings  er- 
ror. Affirmed. 

W.  H.  Clark  and  Edward  P.  Dougherty,  both 
of  Dallas,  for  plaintiff  in  error.  Smith,  Robert- 
son ft  Robertson,  of  Dallas,  for  defendant  in  er- 
ror. 
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RAINEJY.  O.  J.  Defendant  in  error,  Bran- 
non, sued  plaintiff  in  error,  Lett,  and  one  Dain- 
woo-d  in  Dallas  County  Court  at  Law  to  recover 
the  sum  of  1635.00,  with  interest  at  6%  per 
annum  from  January  1,  1912,  being  for  salary 
and  traveling  expenses  accruing,  by  reason  of  an 
employment  by  them  personally  of  him. 

Dainwood  filed  no  answer;  Lett  answered  by 
general  denial  and  specially  that  he  was  not 
at  any  time  manager  or  in  any  other  way  con- 
nected with  the  Interstate  Underwriters;  denied 
that  he  ever  employed  Brannon  in  any  capacity, 
and  that  he  ever  performed  any  services  for 
him  or  expended  any  money  for  his  benefit.  The 
case  was  tried  before  a  jury  and  a  verdict  and 
judgment  rendered  for  Brannon,  and  Lett  ap- 
peals to  this  court. 

Brannon 's  contention  throughout  the  trial  was 
that  he  was  employed  by  Lett  personally,  who 
obligated  himself  and  became  liable  for  said 
salary  and  expenses ;  while  Lett's  contention  is, 
in  effect,  that  Brannon  worked  for  the  Inter- 
state Underwriters'  Association,  of  which  Dain- 
wood was  manager,  and  with  which  he  had  no 
connection,  and  that  he  did  not  individually  be- 
come liable  for  said  indebtedness. 

There  are  numerous  assignments  of  error  and 
propositions  submitted  by  plaintiff  in  error,  but 
none,  in  our  opinion,  show  reversible  error. 

The  issue  of  the  individual  liability  of  Lett 
for  Brannon's  services  was  sharply  contested 
and  plaintiff  in  error  attacks  the  verdict  and 
judgment  en  the  ground  that  they  are  not  sup- 
ported by  the  evidence. 

The  issue  was  fairly  submitted  to  the  jury 
and  they  found  that  Lett  was  liable.  We  are 
of  opinion  that  there  was  sufficient  evidence  to 
support  the  verdict  and  the  judgment  is  affirmed, 
therefore  it  is  so  ordered. 

Affirmed. 


VANN  v.  STATU.    (No.  4326.) 
(Court  of  Criminal  Appeals  of  Texas,  Jan. 

10,  1917.) 

Appeal  from  District  Court,  Wichita  County; 
B.  W.  Nicholson,  Judge. 


W.  E.  Vann  was  convicted  of  forgery  and  ap- 
peals. Affirmed. 

C.  O.  McDonald.  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convicted 
of  forgery,  his  punishment  being  assessed  at 
five  years'  confinement  in  the  penitentiary. 

The  record  is  before  us  without  a  statement 
of  facts  or  bill  of  exceptions,  therefore  there  is 
nothing  in  the  record  presented  for  revision. 
The  judgment  will  be  affirmed. 


TERRY      STATE.   (No.  4342.) 

(Court  of  Criminal  Appeals  of  Texas.  Jan. 
81,  1917.) 

Appeal  from  District  Court,  Cass  County;  H. 
F.  O'Neal,  Judge.  . .  . 

Steve  Terry  was  convicted  of  assault  with  in- 
tent to  murder  and  he  appeals.  Affirmed. 

E.  B.  Hendricks,  Asst.  Atty.  Gen.,  for  the 
State. 

PRENDERGAST,  J.  Appellant  was  convict- 
ed of  an  assault  with  intent  to  murder  and  his 
punishment  assessed  at  the  lowest  prescribed  by 

The  sole  question  in  the  case  is  whether  or  not 
the  evidence  was  sufficient  to  sustain  the  convic- 
tion. We  have  carefully  read  and  considered 
the  whole  testimony.  The  state's  side,  we  think, 
was  clearly  sufficient  to  sbow  appellant  guilty. 
We  see  no  necessity  of  now  reciting  the  testi- 
mony. Appellant's  defense  was  self-defense, 
which  was  submitted  to  tbe  jury  in  a  proper 
charge,  to  which  there  was  no  complaint,  and 
the  jury  found  against  him. 

The  judgment  will  be  affirmed. 

MORROW,  J.,  absent 
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ABANDONMENT. 

See  Homestead,  <8=>171,  181;  Railroads,  «=» 

ABATEMENT. 

See  Nuisance,  <8=>77. 

ABATEMENT  AND  REVIVAL. 

See  Death,    <£=>10;    Election    of  Remedies; 
Mortgages,  «=>416;   Partition,  «=»27,  28. 

II.  ANOTHER  ACTION  PENDING. 

<S=>  16  (Tex.Civ.App.)  Where  plaintiff  had  pre- 
viously sued  defendant  to  determine  title  to  cer- 
tain lands,  and  judgment  had  been  rendered 
from  which  an  appeal  was  pending  a  court  of 
another  district  had  no  jurisdiction  to  restrain 
defendant  from  cutting  timber  from  such  lands. 
—Village  Mills  Co.  v.  Houston  Oil  Co.  of  Texas, 
191  S.  W.  723. 

V.  DEATH  OF  PARTY  AND  REVIVAL 
OP  ACTION. 

(A)  Abatement  or  Survival  of  Action. 

<8=>83  (Tex.)  Dnder  Rev.  St.  1911,  art.  1888, 
as  to  effect  of  defendant's  death  pendente  lite, 
defendant's  death  and  administration  of  his  es- 
tate does  not  require  a  new  proceeding  in  the 
probate  court  upon  the  claim  in  suit— Lauraine 
v.  Ashe,  191  S.  W.  563. 

(B)  Continuance  or  Re-rival  of  Action. 

<8=»77  (Tex.)  Under  Rev.  St.  1911,  art.  1888, 
as  to  effect  of  death  of  defendant  pendente  lite, 
where  administration  is  had  on  defendant's  es- 
tate, the  proper  practice  is  to  certify  to  the 
probate  court  judgment  in  suit  pending  at  de- 
fendant's death  to  be  paid. — Lauraine  v.  Ashe, 
191  S.  W.  563. 

Under  Rev.  St.  1911,  art.  1888,  as  to  death 
of  defendant  pendente  lite,  the  proper  practice, 
where  administration  is  had  on  defendant's  es- 
tate, is  for  judgment  in  such  suit  establishing 
a  lien  on  decedent's  property  to  be  certified  to 
the  probate  court— Id. 

ABSENCE. 

See  Continuance,  <§=»22,  26. 

ABSTRACTS. 

See  Appeal  and  Error,  4S=>584;  Judgment,  «=> 
768. 

ABUTTING  OWNERS. 

See  Eminent  Domain,  $=*69;  Municipal  Cor- 
porations, <8=»663. 

ACCEPTANCE. 

See  Bills  and  Notes,  <g=*68;  Contracts, 
Dedication,  «=>37. 


ACCESSORIES. 

See  Homicide,  <*=>30. 

ACCOMPLICES. 

See  Criminal  Law,  «=>780. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement;  Payment; 
Release. 

$=>I7  (Ark.)  Where  defendants  purchased 
plaintiff's  cattle  from  a  third  person,  an  un- 
performed agreement  between  plaintiff  and  sell- 
er whereby  plaintiff  was  to  accept  notes  in 
satisfaction  of  his  demand  did  not  give  seller 
a  right  to  sell  cattle  or  prevent  plaintiff  from 
recovering  their  value  from  defendants,  as  an 
accord  without  satisfaction. — Lewis  v.  Arnn, 
191  S.  W.  914. 

ACCOUNT. 

See  Executors  and  Administrators,  4=»510; 
Guardian  and  Ward,  <8=>148;  Partnership, 
<S=>315,  326;  Reference,  <S=>8. 

ACKNOWLEDGMENT. 

IV.  PLEADING  AND  EVIDENCE. 

<8=»62(2)  (Tex.Civ.App.)  Where  the  notary  who 
took  acknowledgments  to  trust  deed  testified 
that  he  read  over  and  explained  to  signers  the 
instrument  and  the  acknowledgment,  the  court 
is  not  justified  in  holding  that  a  signer  did  not 
understand  it  or  that  undue  influence  or  fraud 
induced  the  signatures.— Calvin  v.  NeeL  191  S. 
W.  791. 

ACQUIESCENCE. 

See  Estoppel,  <8=>94. 

ACTION. 

See  Abatement  and  Revival. 

IV.  COMMENCEMENT,  PROSECUTION, 
AND  TERMINATION. 

<3=»62  (Tex.Oiv.App.)  Where  suit  was  prema- 
turely brought,  but  plaintiff  filed  amended  peti- 
tion two  days  after  cause  of  action  matured,  it 
was  duty  of  court  to  tax  all  costs  prior  to 
filing  of  amendment  to  plaintiff,  and  to  pro- 
ceed to  judgment,  rather  than  to  dismiss  case 
because  originally  filed  prematurely.— Potter 
County  v.  Boesen,  191  S.  W.  787. 

ACTIVE  TRUSTS. 

See  Trusts,  <S=»1S5. 

ADEQUATE  REMEDY  AT  LAW. 

See  Equity,  <S=>43;  Highways,  «=»107;  In- 
junction, <e=i8. 
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ADJOINING  LANDOWNERS. 

See  Boundaries. 

ADJUSTMENT. 

See  Insurance,  4=579. 


ADMINISTRATION. 

y,  4=260;  Exec 

ADMIRALTY. 


See  Bankruptcy,  4=260;   Executors  and  Ad- 
ministrators. 


See  Shipping. 


See  Evidence,  <g=>222-265;  Pleading, 
127,  214. 


ADMISSIONS. 

4=222-265;  PI 

ADULTERY. 

See  Bigamy. 

ADVANCES. 

See  Subrogation,  €=23. 

ADVERSE  POSSESSION. 

See  Ejectment,  4=10;  Limitation  of  Actions; 
Public  Lands,  4=151;  Tenancy  in  Common, 
4=16. 

I.  NATURE  AND  REQUISITES. 

(B)  Actual  Poaaeaalon. 

<&=>I5  (Ky.)  Where  person  enters  upon  land  to 
which  he  has  title,  he  cannot  extend  his  pos- 
session to  adjoining  tract  of  land  held  by  an- 
other under  superior  title  and  acquire  title  there- 
to by  adverse  possession  as  against  the  superior 
title  bolder  without  actually  entering  upon  such 
adjoining  tract  and  holding  it  adversely  for 
statutory  period.— Burnett  v.  Miller,  191  8.  W. 
659. 

4=23  (Ky.)  Where  plaintiffs'  only  act  of  do- 
minion over  land  in  original  state  was  cutting 
timber,  and  their  only  claim  rested  on  their 
belief  that  a  spur  with  its  meanders  was  line, 
instead  of  a  straight  line  between  two  monu- 
ments named,  they  cannot  claim  land  between 
two  lines  on  ground  of  adverse  holding.— Carter 
v.  Elk  Coal  Co.,  191  S.  W.  294. 
4=s24  (Tenn.)  Possession  of  land  is  a  fact  com- 
posed of  act  and  intention,  as,  for  instance,  a 
house  occupied  or  kept  locked  or  a  fenced  field 
with  the  inclosure  maintained,  but  the  act  of  a 
casual  trespasser  does  not  constitute  possession. 
—Round  Mountain  Lumber  &  Coal  Co.  v.  Bass, 
191  S.  W.  841. 

4=27  (Ky.)  In  ejectment  for  strip  of  land  ly- 
ing between  adjoining  tracts  of  parties,  evidence 
held  to  show  plaintiff's  actual  adverse  posses- 
sion of  it,  arising  from  his  inclosure  by  fence 
and  his  yearly  cultivation  of  it  for  more  than 
21  years.-Orutcher  v.  Hill,  191  S.  W.  466. 

(O)  Visible  and  Notorlona  Poaaeaalon. 

4=31  (Tex.CivApp.)  No  real  owner  ought  to 
be  deprived  of  land  under  the  statute  of  limita- 
tions unless  he  has  actual  or  constructive  no- 
tice of  the  adverse  claim  thereof. — Walker  v. 
Knox,  191  S.  W.  730. 

(H)  Duration  and  Continuity  of  Poaaea- 
alon. 

4=40  (Ky.)  Continuous  possession  of  land  for 
15  years  adverse  to  all  the  world  establishes  the 
occupant's  title— Lee  v.  Pittman,  191  S.  W. 
506. 

4=41  (Ky.)  Fifteen  years'  adverse  holding  of 
realty  was  necessary  to  give  occupant  title  su- 
perior to  heirs  of  party  from  whose  widow  oc- 
cupant purchased,  Ky.  St.  8  2513,  providing  for 
limitation  of  7  years,  not  applying.— McDowell 
Hollowell,  191  S.  W.  315. 


(P)  Hostile  Character  of  Poaaeaalon. 

4=»62(3)  (Ky.)  Possession  of  party  who  pur- 
chased from  widow  her  interest  in  land,  and  who 
was  grantee  in  tax  deed  executed  on  sale  of 
her  interest  for  taxes,  was  not  hostile  to  pos- 
session of  deceased,  husband's  children,  the  wid- 
ow being  a  cotenant— McDowell  v.  Hollowell, 
191  S.  W.  315. 

4=70  (Ky.)  Where  one  takes  possession  of  land 
received  in  parol  exchange  or  by  parol  sale, 
or  gift,  and  continues  in  actual  possession  to 
well-defined,  marked  boundary,  claiming  ad- 
versely to  tile  former  owner  and  all  others  for 
15  years,  his  title  is  perfected  by  possession, 
and  not  by  a  parol  exchange.— Elam  v.  Alexan- 
der, 191  S.  W.  666. 

4=71(2)  (Tex.CivApp.)  The  five-year  statute 
of  limitations  cannot  be  based  on  a  defectively 
acknowledged  married  woman's  deed. — Walker 
v.  Knox,  191  S.  W.  780. 

4=79(4)  (Tenn.)  Tax  deed  conveying  whatever 
interest  tax  collector  could  convey  in  real  estate 
supposed  to  be  owned  by  one  C.  B.,  who  was 
the  widow  of  former  real  owner,  and  which 
recited  that  it  should  be  good  as  between  the 
parties,  did  not  purport  to  convey  an  estate  in 
tee,  and  was  not  color  of  title. — Round  Moun- 
tain Lumber  &  Coal  Co.  v.  Bass,  191  S.  W. 
341. 

4=85(5)  (Ky.)  Evidence  held  to  show  that 
plaintiff's  ancestor  took  possession  of  land  under 
parol  exchange  and  claimed  it  as  his  own,  so 
that  his  possession  was  adverse  from  the  be- 
ginning and  ripened  into  good  title  after  the 
statutory  period. — Elam  v.  Alexander,  191  S. 
W.  666. 

H.  OPERATION  AND  EFFECT. 

(A)  Extent  of  Poaaesaloa. 

4=100(1)  (Tex.CIvApp.)  One  claiming  title  by 
adverse  possession,  without  color  of  title,  ac- 
quires no  title  to  any  land  except  that  which 
is  in  actual  possession,  and,  under  the  10-year 
statute  of  limitations,  providing  its  requisites 
have  been  met,  to  160  acres.— Walker  v.  Knox, 
191  S.  W.  730. 

Generally,  where  a  person  enters  under  color 
of  title,  his  constructive  possession  embraces  all 
the  land  covered  by  the  instrument  under  which 
he  claims,  provided  no  other  person  is  in  the 
actual  occupation  of  the  pert  not  actually  oc- 
cupied by  him.— Id. 

Actual  possession  of  part  of  premises  under 
color  of  title  will  not  draw  to  it  constructive 
possession  of  the  balance,  unless  such  color  of 
title  is  also  accompanied  by  claim  of  title  coex- 
tensive with  the  boundaries  of  the  conveyance. 
-Id. 

4=100(1)  (Tex.OivApp.)  Title  to  entire  tract 
of  land  by  limitation  cannot  be  acquired  through 
claim  of  small  portion  thereof. — Niles  v.  Hous- 
ton Oil  Co.  of  Texas,  191  S.  W.  748. 
4=100(4)  (Tex.Civ.App.)  Possession  by  a  ten- 
ant of  a  part  of  a  tract  under  an  instrument 
describing  it  specifically  by  metes  and  bounds 
does  not  establish  his  landlord's  constructive 
possession  to  the  whole  tract,  but  only  to  the 
tract  described.— Walker  v.  Knox,  191  S.  W. 
730. 

4=»  1 00(6)  (Tex.CivApp.)  Actual  possession  of 
part  of  premises,  by  a  tenant  of  one  holding  col- 
or of  title,  under  a  lease  not  restricting  the 
tenant's  possession,  gives  the  colorable  title 
holder  constructive  possession  coextensive  with 
the  boundaries  of  his  conveyance. — Walker  v. 
Knox,  191  S.  W.  730. 

4=100(6)  (Tex.CivApp.)  Lease  of  the  "use, 
occupancy,  and  enjoyment,  rent  free,  of  the 
house,  fields,  and  improvements;  now  occupied" 
by  a  tenant  held  a  lease  of  a  restricted  parcel.— 
Niles  v.  Houston  Oil  Co.  of  Texas,  191  S.  W. 
748. 

4=101  (Tenn.)  Assuming  that  adverse  posses- 
sor under  color  of  title  by  tax  deed  acquired  ti- 
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tie  to  a  small  tract  before  abandoning  posses- 
sion, the  true  owner,  to  defeat  such  Hue,  must 
have  had  concurrent  possession  of  the  specific 
tract — Round  Mountain  Lumber  &  Coal  Go. 
v.  Bass,  191  S.  W.  341. 

The  owner  of  several  contiguous  tracts  gmay 
consolidate  all  under  one  boundary  through 
proper  conveyance  and  obtain  benefit  of  rule 
that  actual  possession  of  part  of  the  land  ex- 
tends by  construction  to  the  full  limits  of  the 
description.— Id. 

■  Having  two  tracts  conveyed  by  separate  de- 
scriptions indicates  purpose  to  hold  them  apart 
as  separate  tracts  and  undertake  legal  conse- 
quences in  respact  to  adverse  possession.— Id. 

Where  several  separate  and  distinct  tracts 
are  united  under  one  boundary  by  appropri- 
ate conveyance,  existing  rights  of  third  parties 
are  not  disturbed,  and  as  to  them  the  tracts 
are  still  separate;  so  that  possession  of  one 
does  not  extend  to  another  as  against  such 
persons.— Id. 

If  one  without  color  of  title  goes  on  land, 
legal  title  to  which  is  in  another,  upon  aban- 
donment of  possession  all  of  his  rights  ceased, 
and  against  his  heirs  the  legal  owner  could 
show  possession  by  holding  a  contiguous  tract 
within  a  general  boundary  on  which  possession 
was  maintained. — Id. 

<8=I03  (Tern.)  As  to  bare  trespassers  or  in- 
truders, possession  of  one  parcel  of  a  12,000- 
acre  tract  is  sufficient,  though  it  was  not  upon 
the  specific  200-acre  tract  embraced  therein  on 
which  such  trespassers  entered.— Round  Moun- 
tain Lumber  &  Coal  Co.  v.  Bass,  191  8.  W. 
341. 

(B>  Title  or  Riarht  Acquired. 

<£=•>!  09  (Tenn.)  Where  land  is  granted  to  cer- 
tain persons,  seven  years'  adverse  continuous 
possession  by  others  under,  color  of  title  would 
pass  title,  which  gubseq-uent  relinquishment 
does  not  divest— Round  Mountain  Lumber  & 
Coal  Go.  v.  Bass,  191  S.  W.  341. . 

HI.  PLEADING,  EVIDENCE,  TRIAL, 
AND  REVIEW. 

<8=>II0(2)  (Tex.Civ.App.)  To  authorise  judg- 
ment for  one  claiming  under  ten-year  limitations 
part  of  larger  survey,  land  recovered  need  not 
be  specifically  described  in  pleadings,  but  under 
appropriate  pleadings  adverse  claimants  may  re- 
cover undivided  part  of  larger  tract— Patterson 
v.  Bryant,  191  8.  W.  771. 
4=»  1 12  (Mo.)  In  a  suit  for  partition,  defend- 
ants' claim  that  they  were  in  exclusive  posses- 
sion of  land  holding  adversely  to  plaintiffs  must 
be  established  by  evidence.— Pemiscot  Land  & 
Cooperage  Co.  v.  Coleman,  191  S.  W.  1009. 
<8=>II4(1)  (Ark.)  Plaintiff's  undisputed  testi- 
mony as  to  possession  of  a  strip  of  land  in  con- 
troversy held  to  uhow  that  his  possession  was 
adverse  and  sufficient  to  give  him  title.— Tur- 
ner v.  Thomason,  191  S.  W.  222. 
<S=>  1 1 4(1)  (Ky.)  Evidence  held  to  show  actual, 
adverse,  and  uninterrupted  possession  of  land 
for  the  period  of  30  years.— Elam  v.  Alexander. 
191  S.  W.  666. 

«=»M4(2)  (Tex.Civ.App.)  Evidence  held  not  to 
show  that  claimant's  tenant,  holding  under  re- 
stricted lease,  extended  his  possession  beyond 
the  parcel  he  was  occupying  over  the  tract 
claimed— Niles  v.  Houston  Oil  Co.  of  Texas,  191 
8.  W.  748. 

<3=>II4(2)  (Tex.GiT.App.)  To  authorize  judg- 
ment for  one  claiming  under  ten-year  statute  of 
limitations  part  of  larger  survey,  evidence  need 
not  show  possession  and  adverse  claim  to  speci- 
fied tract,— Patterson  v.  Bryant,  191  S.  W.  771. 

AFFIDAVITS. 

See  Appeal  and  Error,  «J=»715;  Continuance, 
«=>46;  New  Trial,  «=>150. 


AFFREIGHTMENT. 

See  Shipping,  <8=»111,  132. 

AFTER-ACQUIRED  TITLE 

See  Estoppel,  «=>39. 

AGE. 

See  Evidence,  <S=»321,  601. 

AGENCY. 

See  Principal  and  Agent. 

AGGRAVATION. 

See  Damages,  <8=>34. 

AGRICULTURE. 

*=»7  (Ark.)  Acts  1913,  p.  758,  does  not  require 
an  inspection  of  each  consignment  of  fertilizers ; 
and  hence  this  is  not  condition  precedent  to 
suit  for  price.— Adams  t.  Virginia-Carolina 
Chemical  Co.,  191  S.  W.  214. 
«^»7  (Ky.)  In  action  on  note  given  for  ferti- 
lizer, evidence  held  to  show  that  sample  of  fer- 
tilizer sent  by  plaintiff  to  state  chemist  was  ac- 
companied by  affidavit  required  by  Ky.  St  § 
1822,  subsec.  1.— American  Agricultural  Chem- 
ical Co.  v.  McKinney,  191  S.  W.  647. 

Act  of  purchaser  of  ten  sacks  of  fertiliser  in 
taking  half  pound  sample  from  one  sack  when 
neither  agent  or  representative  of  seller  was 
present  and  sending  it  to  state  experimental 
station  in  a  jar  with  label  from  sack  held  not 
substantial  compliance  with  Ky.  St.  f  1822, 
subsec  8.— Id. 

In  an  action  on  note  given  for  fertilizer,  evi- 
dence held  not  to  establish  that  fertilizer  did 
not  correspond  with  analysis  on  label.— Id. 

In  view  of  Ky.  St  8  1822,  subsec.  1,  there 
should  he  at  least  a  substantial  compliance  with 
subsection  8,  before  evidence  relating  to  sam- 
ple submitted  to  state  chemist  by  a  purchaser  is 
admissible  to  overcome  integrity  of  label  at- 
tached to  package.— Id. 

In  action  on  note  given  for  fertilizer,  where 
plaintiff  alleges  compliance  with  Ky.  St  §  1822, 
regulating  sale  of  fertilizer,  and  shows  that  fer- 
tilizer contained  percentage  of  essential  ingredi- 
ents shown  in  label,  evidence  of  users  of  fer- 
tilizer that  it  was  worthless  held  not  competent 
to  defeat  claim  for  purchase  price. — Id. 

Observance  by  a  fertilizer  company  of  require- 
ments of  Ky.  St.  !  1822,  regulating  sale  of  fer- 
tilizers, takes  place  of  ordinary  express  or  im- 
plied warranty  that  fertilizer  will  be  beneficial 
in  cultivation  of  any  crop ;  as  seller  only  guar- 
antees that  fertilizer  contains  ingredients  speci- 
fied in  label.— Id. 

Where  fertilizer  company  has  not  complied 
with  requirements  of  Ky.  St  §  1822,  it  becomes 
liable  upon  its  implied  or  express  guaranties 
that  fertilizer  will  be  beneficial  in  cultivation 
of  crops,  and  evidence  of  failure  of  such  crops, 
although  speculative  and  problematical,  is  ad- 
missible.— Id. 

Where  purchaser  of  fertilizer  submits  a  sam- 
ple to  state  chemist  for  analysis  as  provided  by 
Ky.  St  1 1822,  subsec.  8,  fact  that  such  analysis 
shows  that  fertilizer  contains  less  percentage 
of  essential  ingredients  than  stated  in  label 
will  alone  defeat  recovery  in  suit  for  price.— Id. 

AIDER  BY  VERDICT. 

See  Pleading,  <E=>433. 

ALIMONY. 

See  Divorce,  <g=»233-286. 
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ALLEYS. 

See  Municipal  Corporations, 
897. 


<8=»269,  657,  663, 


ALTERATION  OF  INSTRUMENTS. 

See  Bills  and  Notes,  <3=>878;  Principal  and 
Surety,  <8=>101,  129;  Reformation  of  Instru- 
ments. 

<8=>27(1)  (Mo.)  Alterations  and  erasures  of 
written  instruments  are  presumed  to  have  been 
made  at  the  time  of  or  previous  to  their  execu- 
tion, if  nothing  appears  to  the  contrary;  but 
if  any  ground  of  suspicion  appears  on  the  face 
of  the  instrument,  there  is  no  such  presumption. 
— Collison  v.  Norman,  191  S.  W.  60. 
«=>27(2)  (Ark.)  Where  alleged  alteration  is  not 
apparent  on  lace  of  instrument  by  ordinary 
care,  burden  is  on  party  alleging  alteration  to 
prove  it.— Arnold  v.  Wood,  191  S.  W.  960. 
<8=»27(3)  (Ark.)  Where  alteration  appears  on 
face  of  instrument,  burden  of  explaining  altera- 
tion is  on  party  claiming  under  instrument. — 
Arnold  v.  Wood,  191  S.  W.  960. 
■8=>30  (Ark.)  Whether  check  has  been  altered 
is  a  jury  question  to  be  determined  from  evi- 
dence.—Arnold  v.  Wood,  191  S.  W.  960. 

AMBIGUITIES. 

See  Statutes,  <8=>190. 

AMENDMENT. 

See  Exceptions,  Bill  of,  <8=>59 ;  Judgment,  *=> 
326;   Pleading,  <8=>236-252,  420. 

AMOUNT  IN  CONTROVERSY. 

See  Courts,  <S=>169,  246;  Justices  of  the 
Peace,  <8=»44. 

AMUSEMENTS. 

See  Theaters  and  Shows. 

ANIMALS. 

See  Carriers,  <8=>215-230;  Highways,  «=>184; 
Railroads,  <8=>305. 

<8=>I6  (Ky.)  Under  Ky.  St.  i  3990a,  subsecs. 
1-3,  as  to  regulation  of  horse  racing,  held  that 
the  racing  commission  had  the  right  to  prescribe 
such  regulations  as  would  prevent  injury  to  the 
horse-breeding  industry.— Douglas  Park  Jockey 
Club  v.  Talbott,  191  S.  W.  474. 
<©=>27  (Tex.CivApp.)  Where  the  bailee  has  sole 
custody,  mere  fact  of  injury  imputes  negligence, 
and  the  bailee  has  the  burden  of  showing  that 
he  was  not  negligent. — Mecom  v.  Vinton,  191  S. 
W.  763. 

The  bailor  of  horses  for  a  four-month  term,  on 
their  return  in  an  injured  condition  at  the  end 
of  three  months,  can  recover  of  the  bailee  a 
feed  bill  for  the  horses  after  their  return,  and 
also  the  amount  of  veterinary's  bill  for  services, 
and  compensation  for  time  lost  in  treatment  of 
the  horses.— Id. 

4£=>36  (Ark.)  An  information  for  violation  of 
regulations  by  the  board  of  control  of  agricul- 
tural station  under  Acts  1915,  p.  338,  for  cat- 
tle tick  eradication,  which  merely  charged  de- 
fendant with  having  refused  to  dip  certain,  cat- 
tle, held  sufficient  without  alleging  refusal  to 
bring  cattle  when  ordered  to  regular  disinfect- 
ing station.— Rider  v.  State,  191  S.  W.  12. 

ANSWER. 

See  Pleading,  «=sll4-148. 

APPEAL  AND  ERROR. 

See  Certiorari;  Costs,  €=>230-256;  Courts, 
®=524«;  Criminal  Law,  «=»1081-1173 ;  Ex- 
ceptions, Bill  of. 


For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific  top- 
ics. 

II.  NATURE  AND  GROUNDS  OF  AP- 
PELLATE JURISDICTION. 

<S=>20  (Mo.)  If  valid  order  of  publication  of  or* 
dinance  delimiting  district  in  city  benefited  by 
establishment  of  parkway  was  prerequisite  to 
jurisdiction  of  subject-matter,  and  order  made 
and  published  was  wholly  insufficient,  the  trial 
court  issuing  execution  to  subject  realty  to  pay- 
ment of  benefits  had  no  jurisdiction  of  subject- 
matter,  nor  had  Court  of  Appeals. — State  ex 
reL  Hayes  v.  Ellison,  191  S.  W.  49. 

m.  DECISIONS  REVIEWABLE. 
(D)  Finality  of  Determination. 

<&=>82(5)  (Ark.)  The  confirmation  of  a  judicial 
sale  is  a  final  decree  from  which  appeal  may 
be  taken.— De  Yampert  v.  Manley,  191  S.  W. 
905. 

(IB)  Nature,  Scope,  and  Effect  of  Decision. 

<8=>II0  (Tenn.)  When  trial  judge  directs  ver- 
dict, in  considering  motion  for  new  trial,  to 
correct  his  error  in  having  previously  denied 
motion  for  directed  verdict,  appeal  is  not  from 
act  awarding  new  trial,  it  not  being  final  and 
appealable,  but  from  directed  verdict  and  judg- 
ment—Bostick  v.  Thomas,  191  S.  W.  968. 

XV.  BIGHT  OF  BE  VIEW. 

(A)  Persons  Entitled. 

«=»I50(2)  (Tex.Civ.App.)  In  a  suit  for  parti- 
tion, defendant,  who  had  sold  portion  of  land, 
held  without  interest  entitling  him  to  complain 
of  the  judgment.— Johnson  v.  Johnson,  191  8. 
W.  366. 

<8=>I50(6)  (Tex.Civ.App.)  Sureties  on  a  replevin 
bond  cannot  maintain  an  appeal  from  a  judg- 
ment against  their  principal  without  joining  him 
where  the  judgment  is  not  against  them. — Carr 
v.  McDuffie,  191  S.  W.  623. 
^»I5I(2)  (Tex.Civ.App.)  In  suit  for  partition, 
where  one  defendant  admitted  that  he  had  con- 
veyed his  interest  in  the  land,  and  there  is  no 
evidence  that  other  defendants  are  his  purchas- 
ers or  have  any  claim  upon  land  except  a  deed 
for  an  interest  for  which  court  gave  them  judg- 
ment, held,  that  they  show  no  injury  from  the 
judgment.— Johnson  v.  Johnson,  191  S.  W.  366. 

V.  PRESENTATION   AND  RESERVA* 
TTON  IN  LOWER  COURT  OF 
GROUNDS  OF  REVIEW. 

(A)  Issues  and  Questions  In  Lower  Court. 

«=»17l(l)  (Tex.Civ.App.)  Where  appellant  sub- 
mitted specific  grounds  embodied  in  a  peremp- 
tory charge  why  it  should  be  submitted  to  the 
jury,  and  asserted  a  proposition  on'  appeal  to 
sustain  charge  upon  another  and  different 
ground  not  presented  in  the  trial  court,  it  would 
not  be  considered— Panhandle  &  S.  F.  Ry.  Co. 
v.  Vaughn,  191  S.  W.  142. 
€=173(13)  (Mo.App.)  In  action  for  switch- 
man's death  from  violation  of  federal  Safety 
Appliance  Act,  the  defense  that  the  appliances 
in  question  conformed  to  an  qrder  of  the  Inter- 
state Commerce  Commission  could  not  be  con- 
sidered for  the  first  time  on  appeal.— Christy 
v.  Wabash  R.  Co.,  191  S.  W.  241. 
®=»I73(14)  (Mo.App.)  Where,  in  action  on  fire 
policy  containing  provision  for  arbitration  in 
case  of  disagreement,  the  objection  was  not 
raised  at  the  trial  that  under  provisions  of 
Rev.  St  1909,  §  868,  such  agreement  to  arbi- 
trate was  a  bar  to  suit,  it  caunot  be  raised  on 
appeal. — Pworkin  v.  Caledonian  InB.  Co.,  191 
S.  W.  1092. 

<8=>  179(4)  (Mo.App.)  In  a  suit  on  grading  tax 
bills,  where  the  sole  defense  was  confiscation, 
set  up  in  the  answer,  in  the  requested  instruc- 
tions, and  in  the  motion  for  new  trial,  and  at 
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the  conclusion  of  the  trial  by  requested  dec- 
larations of  law,  the  question  was  sufficiently 
preserved.— West  v.  Dyer,  191  S.  W.  1024. 

(B)  Objections  and  Motions,  and  Rutins* 
Thereon. 

8=184  (Ky.)  Under  ay.  Code  Prac.  i  15,  any 
error  in  bringing  action  of  ejectment  in  equity 
was  waived  by  failure  to  object  in  trial  court. 
-McDowell  v.  Hollowell,  191  S.  W.  315. 
<8=>I90(3)  (Tenn.)  Trust  company  holding  rail- 
road mortgage,  but  failing  to  object  to  order  for 
issuance  of  receiver's  certificates  when  made 
or  when  its  answer  was  filed,  or  merely  except- 
ing to  interlocutory  orders  authorizing  issu- 
ance, but  not  making  application  for  writs  of 
supersedeas,  cannot  on  appeal  object  to  the 
issuance. — New  River  Lumber  Co.  v.  Tennessee 
Ry.  Co.,  191  S.  W.  334. 

<8=»I94(1)  (Mo.App.)  The  sufficiency  of  an  an- 
swer by  one  defendant  in  the  nature  of  a  bill  of 
interpleader  on  which  the  other  parties  inter- 
pleaded without  objection  cannot  be  questioned 
on  appeal,  unless  it  wholly  fails  to  state  any 
case  for  interpleader.— Dice  v.  Bray,  191  S.  W. 
1124. 

<©=> 204(1)  (Tex.Civ.App.)  Error  in  the  admis- 
sion of  testimony,  not  seasonably  objected  to, 
cannot  be  considered  on  appeal. — Niles  v.  Hous- 
ton Oil  Co.  of  Texas,  191  S.  W.  748. 
«=>204(3)  (Tex.Civ.App.)  Whether  a  record  of 
one  county  of  the  certified  copy  of  a  deed  taken 
from  the  records  of  another  county  is  admissi- 
ble is  not  raised  where  no  objection  was  made 
to  its  introduction  or  any  ground  therefor. — 
Vann  v.  George,  191  S.  W.  585. 
€=»205  (Ark.)  The  trial  court's  refusal  to  per- 
mit a  witness  to  answer  certain  questions,  upon 
objection,  will  not  be  reviewed,  where  there  is 
nothing  to  show  what  the  answer  would  have 
been  or  whether  it  would  have  been  preju- 
dicial.—Lincoln  Reserve  Life  Ins.  Co.  v.  Mor- 
gan, 191  S.  W.  238. 

9=3206(1)  (Ky.)  Where  both  parties  to  action 
testified  without  objection,  neither  party  could 
object  to  admission  of  testimony  of  the  other 
as  incompetent.— Griffin  v.  Griffin,  191  S.  W. 
458. 

<8=»207  (Ky.)  Complaint  of  alleged  improper 
argument  of  counsel  cannot  be  considered  if  not 
objected  to,  and  if  not  in  the  bill  of  exceptions, 
appearing  only  in  the 'affidavits  filed  on  the  mo- 
tion for  new  trial.— Chreste  v.  Louisville  Ry. 
Co.,  191  S.  W.  265. 

9=3216(1)  (Ark.)  In  an  action  for  death  of  a 
brakeman,  where  general  instruction  did  not 
necessarily  submit  every  charge  of  negligence 
in  complaint,  in  absence  of  a  request  for  ex- 
clusion of  charges  of  negligence  from  jury  on 
ground  that  there  was  no  evidence  to  support 
them,  defendants  are  not  in  a  position  to  com- 
plain.— Lusk  v.  Osborne,  191  S.  W.  944. 
«J=»2I6(1)  (Tex.)  A  judgment  will  not  be  re- 
versed for  failure  to  submit  an  issue  where  no 
charge  embodying  the  issue  is  requested.— 
O'Neal  v.  Bush  &  Tillar,  191  S.  W.  1133. 
<8=>2I8(2)  (Tex.Civ.App.)  In  case  submitted  on 
special  issues,  if  form  of  question  is  insuffi- 
cient to  require  finding  of  necessary  facts,  coun- 
sel should  request  in  writing  finding  of  addi- 
tional facts,  and,  without  such  request,  imper- 
fect submission  will  not  require  reversal. — 
Calvin  v.  Neel,  191  8.  W.  791. 

In  action  on  note  secured  by  deed  of  trust, 
which  recited  that  maker's  homestead  was  out- 
side a  certain  city,  and  their  answer  pleaded 
homestead  rights  within  such  city,  jury's  find- 
ings that  at  execution  of  note  and  trust  deed 
the  premises  were  not  their  home,  and  they  did 
not  reside  thereon,  were  sufficient,  without  re- 
quest for  other  findings,  to  sustain  judgment 
denying  the  homestead  right— Id. 
€=>2I9(2)  (Ark.)  Court  on  appeal  will  not  re- 
view refusal  of  motion  for  new  trial  because 


the  court  trying  the  case  did  not  in  writing 
state  the  conclusions  of  fact  found  separately 
from  the  conclusions  of  law,  where  the  court 
made  its  conclusions  and  the  appealing  party 
failed  to  request  other  findings. — Buell  v.  Wil- 
liams, 191  S.  W.  940. 

■8=223  (Ky.)  Under  Civ.  Code  Prac  g  516,  in 
suit  by  vendors  of  land  on  purchase-money 
notes  and  to  enforce  lien,  failure  to  credit  judg- 
ment against  vendee  by  counterclaim  amount- 
ing to  $29.40  was  only  clerical  misprision, 
which  could  not  be  reviewed  until  it  should 
bave  been  presented  and  acted  upon  in  circuit 
court— Sowders  v.  Gingell,  191  S.  W.  896. 
€=230  (Tex.Civ.App.)  Objection  to  shipper's 
testimony  as  to  damage  to  stock  shipped,  not 
made  until  after  he  had  fully  testified,  was  too 
late  to  afford  ground  of  exception. — Panhandle 
&  S.  P.  Ry.  Co.  v.  Vaughn,  191  S.  W.  142. 
€=>230  (Tex.Civ.App.)  Objection  to  the  issues 
as  submitted  to  the  jury  and  the  refusal  of 
special  requested  issues  cannot  be  considered 
on  appeal  when  not  urged  before  the  trial  court 
prior  to  submission  of  the  charge,  as  required 
by  Rev.  St.  1911,  art  1971.— Ross  v.  Moore, 
191  S.  W.  853. 

<@=»23l(3)  (Tenn.)  Where  no  exception  was  of- 
fered on  trial  to  admission  of  evidence,  and 
trial  judge  was  not  asked  to  rule,  but  counsel 
simply  said,  "I  object"  and  stated  no  reason, 
question  will  not  be  reviewed. — Lively-  v.  Ameri- 
can Zinc  Co.  of  Tennessee,  191  S.  W.  975. 
«=»237(6)  (Tex.Civ.App.)  Where  no  objection 
was  made  to  the  submission  of  a  special  issue 
to  the  jury,  nor  any  motion  to  set  aside  the 
finding  thereon,  the  objection  that  such  finding 
was  not  supported  by  the  evidence  could  not 
be  considered  on  appeal. — Burnett  v.  Continental 
State  Bank  of  Alto,  191  S.  W.  172. 
«s>238(l)  (Ky.)  Under  Civ.  Code  Prac.  |  763, 
Court  of  Appeals  cannot  consider  objection  to 
judgment  that  it  fails  to  credit  counterclaim 
without  motion  to  correct  judgment  having 
been  previously  made  in  trial  court — Sowders 
v.  Gingell,  191  S.  W.  896. 

(O)  Exception*. 

€=260(1)  (Ark.)  Error  cannot  be  predicated 
on  admission  of  evidence  where  no  exceptions 
have  been  saved  to  such  rulings.— Elkins  v. 
Moore,  191  S.  W.  910. 

€=260(2)  (Ark.)  Error  cannot  be  predicated 
on  exclusion  of  evidence  where  no  exceptions 
have  been  saved  to  the  rulings.— Elkins  v. 
Moore,  191  S.  W.  910. 

€=263(1)  (Ark.)  Error  cannot  be  predicated 
on  the  giving  of  instructions  where  no  excep- 
tions have  been  saved  thereto.— Elkins  v.  Moore, 
191  S.  W.  910. 

€=263(1)  (Tex.Civ.App.)  Where,  on  the  trial, 
defendant  did  not  take  exceptions  to  the  court's 
charge,  it  will  not  be  reviewed  on  appeal.— 
Roscoe,  S.  &  P.  Ry.  Co.  v.  Taylor,  191  S.  W. 
1175. 

€=263(3)  (Ark.)  Error  cannot  be  predicated 
on  the  refusal  of  instructions  where  no  excep- 
tions have  been  saved  thereto.— Elkins  v.  Moore, 
191  S.  W.  910. 

(D)  Motions  (or  New  Trial. 

€=281(1)  (Ark.)  Where  there  is  no  motion  for 
new  trial,  the  Supreme  Court  can  only  correct 
such  errors  as  appear  in  the  record  proper  or 
judgment  roll.— Hayes  v.  Hargus,  191  S.  W. 
408. 

©=281(2)  (Tex.Civ.App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  1990,  provid- 
ing for  entry  of  judgment  on  special  verdicts, 
article  1991,  authorizing  appeals  without  a 
statement  of  facts  upon  noting  exceptions  on 
the  record  in  the  judgment  entry,  and  Supreme 
Court  rule  71a  (145  S.  W.  vii),  requiring  mo- 
tions for  new  trial  except  where  not  required 
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by  statute,  a  motion'  for  new  trial  is  unneces- 
sary on  appeal  from  judgment  entered  on  a  spe- 
cial jury  verdict— varley  v.  Nichols-Shepard 
Sales  Co.,  191  S.  W.  611. 
€=285  (Ky.)  Appellants,  who  did  not  make  a 
variance  a  ground  for  new  trial,  could  not 
thereafter  raise  the  question. — Salisbury  v.  Well- 
man  Electrical  Co.,  191  S.  W.  289. 
(§=288  (Tenn.)  Everything  which  occurs  in 
progress  of  trial,  and  which  must  be  preserved 
by  bill  of  exceptions,  must  be  made  basis  of 
motion  for  new  trial— Bostlck  V  Thomas,  191 
S.  W.  968. 

€=291  (Tenn.)  Motion  for  new  trial  is  nec- 
essary to  test  correctness  of  action  of  trial 
judge  in  allowing  or  disallowing  motion  for 
peremptory  instructions.— Bostick  v.  Thomas, 
191  S.  W.  968. 

€=295  (Mo.App.)  No  objection  can  be  made 
on  appeal  that  verdict  was  for  lump  sum, 
where  such  objection  was  not  raised  by  motion 
for  new  trial.— Shockey  v.  Fidelity-Phenix  Fire 
Ins.  Co.  of  New  York,  191  S.  W.  1049. 
€=3301  (Ark.)  Alleged  errors  not  presented  in 
the  motion  for  a  new  trial  and  which  do  not 
appear  on  the  face  of  the  record,  cannot  be 
raised  for  the  first  time  in  the  Supreme  Court. 
—London  v.  McOehee,  191  S.  W.  10. 
€=9301  (Ark.)  Where  appellants  did  not  make 
alleged  errors  in  the  instruction  given  for  ap- 
pellees grounds  of  their  motion  for  new  trial, 
appellants  will  be  deemed  to  have  waived  such 
errors.— E.  O.  Barnett  Bros.  v.  Western  Aaaur. 
Co.,  191  S.  W.  226. 

€=301  (Ky.)  Errors  not  presented  in  the  mo- 
tion for  new  trial  cannot  be  considered.— North 
Jellico  Coal  Co.  v.  Stewart,  191  S.  W.  461. 
€=301  (Ky.)  Trial  errors  not  set  out  in  the 
grounds  of  motion  for  new  trial  cannot  be  com- 
plained of  on  appeal— Ray  v.  Shemwell,  191  S. 
W.  662. 

€=301  (MoApp.)  Where  defendant  did  not 
raise  question  in  motion  for  new  trial  that  one 
item  of  recovery  was  not  shown  to  be  the  rea- 
sonable value  of  services,  it  cannot  raise  ques- 
tion on  appeal— Osage  Tie  &  Timber  Co.  v. 
Oorg-Murphy  Timber  ft  Grain  Co.,  191  S.  W. 
1026. 

€=302(8)  (Ark.)  Exclusion  and  admission  of 
evidence,  not  specifically  set  out  in  appellant's 
motion  for  new  trial,  cannot  be  reviewed. — 
Jaggers  v.  Graham,  191  S.  W.  283. 

IX.  SUPERSEDEAS  OR  STAT  OF  PRO- 

CEEDINGS. 

<8=»488(1)  (Tex.CXv.App.)  Though  no  order  was 
entered  below  on  dissolving  a  temporary  re- 
straining order  suspending  the  judgment  of  the 
court  during  appeal,  the  injunction  was  not  in 
force  pending  appeal,  where  a  supersedeas  bond 
in  the  ordinary  form  was  filed.— Rogers  v.  Ivy, 
191  S.  W.  728. 

X.  RECORD  AND  PROCEEDINGS  NOT 

IN  RECORD. 

(A)  Matters  to  be  Shows  by  Record. 

€=499(3)  (Ark.)  Where  record  does  not  show 
that  appellants  asked  trial  court  to  exclude 
testimony  of  witness,  Supreme  Court  cannot 
consider  assignment  that  trial  court  erred  in 
overruling  appellants'  motion  to  exclude  witness* 
testimony.— E.  O.  Barnett  Bros.  v.  Western 
Assur.  Co.,  191  8.  W.  226. 
€=■500(1)  (Tex.Civ.App.)  Where  record  in  suit 
to  enjoin  obstruction  of  alley  by  owners  con- 
tained no  order  to  abate  pending  determination 
of  a  similar  suit,  the  assignments  of  error  for 
failure  to  sustain  motion  would  be  overruled.— 
Bowers  v.  Machir,  191  S.  W.  768. 

(B)  Scope  and  Contents  of  Record. 

€=»5I8(4)  (Tex.Civ.App.)  Where  suit  was  in- 
stituted against  city  and  others  to  enjoin  pay- 
ment of  certain  city  warrants,  and  an  amend- 
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ed  petition  was  filed  and  original  petition  dis- 
carded, court  could  not  be  aided  by  reference 
to  original  petition  where  it  did  not  appear  on 
record.— City  of  Aransas  Pass  v.  Usher,  191  S. 
W.  157. 

€=528(1)  (Mo.App.)  Bill  of  exceptions,  not  set- 
ting out  in  full  motion  for  new  trial,  but  call- 
ing for  its  contents,  and  stating  that  it  appear- 
ed in  the  bill  as  in  the  record  proper,  held  suf- 
ficient.— Central  Bank,  Columbia,  Mo.,  v.  Lyda, 
191  S.  W.  245. 

€=538  (Ky.)  Court  of  Appeals  rule  7  (154  S. 
W.  xiii)  does  not  authorize  an  order  placing 
with  the  record  two  records  in  new  cases  pend- 
ing on  appeal  which  were  not  introduced  into 
the  record  of  the  case  at  bar  in  the  trial  court. 
— Paducah  &  I.  R.  Co.  v.  Albritton,  191  S.  W. 
879. 

(O)  Necessity  of  Bill  of  Exceptions,  Case, 
or  Statement  of  Facts. 

€=544(1)  (Tex.Civ.App.)  Assignments  on  re- 
fusal to  submit  special  charges  cannot  be  con- 
sidered in  absence  of  bills  of  exception  in  the 
record  thereto.— Fred  Mercer  Dry  Goods  Co.  v. 
Fikes,  191  S.  W.  1178. 

€=544(1)  (Tex.Oiv.App.)  Where  no  bill  of  ex- 
ceptions was  taken  to  court's  refusal  of  defend- 
ant's timely  request  for  conclusions  of  fact  and 
law,  and  there  was  no  verified  statement  in  rec- 
ord that  defendant  or  his  counsel  were  misled 
or  prevented  from  presenting  bill  of  exceptions, 
defendant  may  not  have  case  reversed  because 
no  conclusions  of  fact  and  law  were  filed. — Ains- 
worth  v.  Dorsey,  191  S.  W.  694. 
€=547(1)  (Ky.)  Errors  not  included  in  the  bill 
of  exceptions,  or  otherwise  made  a  part  of  the 
record,  cannot  be  considered.— North  Jellico 
Coal  Co.  v.  Stewart,  191  S.  W.  451. 
€=548(4)  (Tex.Civ.App.)  Where  a  motion  to 
reinstate  a  case  was  not  verified,  and  there  is 
no  statement  of  facts  or  bill  of  exception  show- 
ing that  evidence  to  sustain  its  averments  was 
offered,  a  judgment  overruling  motion  will  be 
affirmed.— Chattanooga  Medicine  Go.  v.  Ligon. 
191  S.  W.  671. 

€=553(1)  (Ky.)  Where  no  transcript  of  evi- 
dence was  filed  with  the  bill  of  exceptions  with- 
in the  statutory  120  days,  appellant  could  not 
thereafter  file  affidavits  and  depositions  in  lieu 
thereof,  notwithstanding  the  illness  and  death 
of  the  official  stenographer,  as  he  should  have 
prepared  a  bystander's  bill  under  Civ.  ■  Code 
Prac.  1  337— Helm  v.  Hoke  Co.,  191  S.  W.  260. 

(D)  Contents,  Malflnar,  and  Settlement  ol 
Case  or  Statement  of  Facta. 

€=569(2)  (Tex.Civ.App.)  An  unsigned  docu- 
ment, purporting  to  be  the  statement  of  facts, 
included  among  the  papers  in  the  case,  cannot 
be  considered.— Ft  Worth  &  D.  O.  Ry.  Co.  v. 
Wells,  191  S.  W.  815. 

(B)  Abstracts  of  Record. 

€=584  (Mo.)  Where  the  petition,  demurrer, 
and  judgment  which  constituted  the  entire 
printed  abstract  was  without  index  required  by 
rule  13  (186  S.  W.  viii),  and  the  court  has  suf- 
fered no  inconvenience  therefrom,  the  abstract 
will  not  be  regarded  as  materially  deficient — 
Meek  v.  Hurst,  191  S.  W.  68. 

(HI  Transmission,  Filing;,  Printing;,  and 
Service  of  Copies. 

€=627(2)  (Ky.)  Under  Civ.  Code  Prac.  g  737, 
subsec.  4,  an  appeal  must  be  dismissed  on  mo- 
tion of  appellee  where  appellant  does  not  within 
the  statutory  time  file  a  schedule  of  a  partial 
transcript.— Paducah  &  I.  R.  Co.  v.  Albritton, 
191  S.  W.  879. 

(J)  Conclusiveness  and  Effect,  Impeach- 
inar  and  Contradicting. 

€=662(1)  (Tex.Civ.App.)  Appellate  court  la 
bound  by  evidence  in  record  on  appeal. — John- 
son v.  Johnson,  191  S.  W.  366. 
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€=662(3)  fFex.OlT.App.)  That  court  qualified 
bill  of  exceptions  to  exclusion  of  testimony  by 
stating  that  it  did  not  appear  what  witness 
would  have  testified  does  not  prevent  consider- 
ation of  the  ruling,  on  appeal.— Walton  v.  Wal- 
ton, 193,  S.  W.  188. 

(K)  Questions  Presented  for  Review. 

€=690(4)  (Tex.Civ.App.)  Alleged  error  in  ad- 
mitting a  deposition  cannot  be  reviewed  where 
the  contents  thereof  are  not  preserved  in  bill 
of  exceptions  or  otherwise  under  Supreme  Court 
rule  62a  (149  S.  W.  x),  confining  reversals  to 
errors  probably  causing  an  improper  judgment 
— Varley  v.  Nichols-Shepard  Sales  Co.,  191  8. 
W.  611. 

€=690(5)  (Tex.Civ.App.)  Where  bill  of  excep- 
tions does  not  point  out  any  specific  testimony 
to  which  definite  objection  was  applied,  error 
in  the  admission  of  evidence  is  not  reviewable. 
—Burnett  v.  Continental  State  Bank  of  Alto, 
191  S.  W.  172. 

€=692(1)  (Ky.)  Where  no  showing  is  made  as 
to  the  evidence  a  witness  would  give  in  response 
to  a  question  to  which  objection  was  sustained, 
the  judgment  will  not  be  reversed  for  such  er- 
ror.—Quarles  v.  Denning,  191  S.  W.  493. 
€=695(1)  (Ky.)  In  the  absence  of  a  complete 
transcript  of  the  evidence,  the  finding  of  the 
lower  court  after  full  hearing  will  not  be  dis- 
turbed.—Sim  v.  Citizens'  Bank  of  Carrsville, 
191  S.  W.  489. 

€=»70l(l)  (Ky.)  Where  record  did  not  show  the 
evidence,  instructions  held  not  reviewable.— 
Helm  v.  Hoke  Co.,  191  S.  W.  269. 
€=702(1)  (Ark.)  Supreme  Court  must  have  an 
abstract  of  the  instructions  given  to  review  re- 
fusal to  give  an  instruction  asked  by  appellant. 
— E.  O.  Barnett  Bros.  v.  Western  Assur.  Co., 
191  S.  W.  226. 

(10  Matters  Mot  Apparent  of  Record. 

€=715(2)  (Mo.App.)  In  an  action  by  a  passen- 
ger, defendant's  ownership  of  the  vehicle  can- 
not be  established  by  affidavits  of  counsel  not 
incorporated  in  the  record.— Lackland  v.  United 
Rys.  Co.  of  St  Louis,  191  S.  W.  1104. 

XI.  ASSIGNMENT  OF  ERRORS. 

€=728(2)  (Tex.Civ.App.)  Where  an  assignment 
of  error,  complaining  of  certain  testimony  in 
general  terms,  did  not  show  what  witnesses'  tes- 
timony was  objected  to,  and  the  bills  of  ex- 
ception were  filed  after  the  expiration  of  time 
allowed  therefor,  the  assignment  must  be  over- 
ruled.—Rishworth  v.  Moss,  191  S.  W.  843. 
€=729  (Tex.Oiv.App.)  Where  the  issue  is  one 
of  law  upon  uncontroverted  facts,  an  assignment 
complaining  of  a  peremptory  instruction  for 
defendants  is  sufficient  under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  1612.— First  Nat.  Bank 
of  Lafayette,  Ind.,  v.  Fuller,  191  S.  W.  830. 
«=a73l(l)  (Tex.Oiv.App.)  An  assignment  of  er- 
ror complaining  that  the  verdict  was  excessive, 
made  for  the  bearing  it  would  have  upon  the 
other  assignments  presented  rather  than  with 
any  expectation  if  it  stood  alone  it  would  be 
sustained  in  the  form  presented,  would  be  over- 
ruled, for  the  reason  given  therein. — Panhandle 
&  S.  F.  Ry.  Co.  v.  Morrison.  191  S.  W.  138. 
€=742(1)  (Tex.Civ.App.)  Where  an  assign- 
ment of  error  was  not  a  proposition  itself,  and 
was  not  followed  by  a  proposition  or  statement 
under  rule  29  (142  S.  W.  xii),  it  will  not  be 
considered  upon  appeal.— Witcher  v.  Adams, 
191  S.  W.  399. 

€=742(1)  (Tex.Civ.App.)  Assignments  of  error 
not  followed  by  propositions  and  statements  will 
not  be  considered. — Kansas  City,  M.  &  O.  Ry. 
Co.  of  Texas  v.  Weaver,  191  S.  W.  591. 
€=742(1)  (Tex.Civ.App.)  Since  the  reasons  giv- 
en to  support  an  assignment  of  error  constitute 
no  part  of  the  assignment  itself,  the  assignment 
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may  be  good,  though  the  reasons  urged  in  its 
support  are  untenable.— First  Nat  Bank  of 
Lafayette,  Ind.,  v.  Fuller,  191  S.  W.  830. 
€=742(5)  (Tex.Civ.App.)  On  form  of  assign- 
ment, proposition,  and  statement  relating  to  ob- 
jection to  charge,  court  would  not  search  a  long 
bHl  of  exceptions  to  ascertain  what  objections 
were  made  and  whether  made  at  the  proper 
time.— Panhandle  &  S.  F.  Ry.  Co.  v.  Morrison, 
191  S.  W.  138. 

€=743(1)  (Tex.Oiv.App.)  An  assignment  of  er- 
ror, not  supported  by  a  statement  from  the 
record  as  required  by  the  rules,  need  not  be 
considered  on  appeal.— Fleck  v.  Missouri,  K. 
&  T.  Ry.  Co.  of  Texas,  191  S.  W.  386. 
€=747(3)  (Tex.Civ.App.)  Under  rules  for  dis- 
trict and  county  courts,  No.  101  (159  S.  W. 
xi),  a  cross-assignment  of  error  not  filed  in  the 
court  below  will  .not  be  considered. — Ross  v. 
Moore,  191  S.  W.  853. 

€=754(1)  (Tex.Civ.App.)  Where  all  special  ex- 
ceptions to  appellant's  answer  were  substan- 
tially general  demurrers,  judgment  will  not  be 
affirmed,  regardless  of  action  of  court  on  gen- 
eral demurrers,  though  .special  exception  in- 
cludes general  demurrer,  and  though  action  of 
trial  court  in  sustaining  special  exceptions  has 
been  waived  by  failure  to  assign  error  thereto. 
—Anderson  v.  First  Nat  Bank,  191  S.  W.  836. 

XTX  BRIEFS. 

€=758(2)  (Tex.Civ.App.)  Where  the  brief  did 
not  show  that  a  charge  was  presented  at  the 
proper  time  and  exceptions  properly  taken  to 
its  refusal,  an  assignment  of  error  in  its  refusal 
would  not  be  considered. — Panhandle  &  S.  F. 
Ry.  Co.  v.  Morrison,  191  S.  W.  138. 
€=758(2)  (Tex.Civ.App.)  A  brief  which  in  its 
statement  merely  said  that  the  trial  court's 
charges  were  "duly  excepted  to"  is  disapproved. 
—Chicago,  R.  I.  &  Q.  Ry.  Co.  v.  Whorton,  191 
S.  W.  397. 

€=760(1)  (Tex.Civ.App.)  Brief  on  appeal  held 
not  to  comply  with  the  rules  requiring  refer- 
ence to  record  where  objections  are  made  so  as 
to  require  consideration  of  assignments  of  er- 
ror in  the  giving  and  the  refusal  of  charges- 
Panhandle  &  S.  F.  Ry.  Co.  v.  Morrison,  191  S. 
W.  138. 

€=767(1)  (Tex.CivApp.)  Where  appellant's 
brief  was  not  prepared  according  to  Courts  of 
Civil  Appeals  rules,  in  that  it  contained  and  re- 
ferred to  no  assignments  of  error  and  its  propo- 
sitions were  too  general  and  not  followed  by  suf- 
ficient statement  of  proceedings,  it  will  be 
stricken  from  the  record.— Hughes  v.  Willis,  191 
S.  W.  584.  . 

XXH.  DISMISSAL,  WITHDRAWAL,  OR 
ABANDONMENT. 

€=781(4)  (Tex.Giv.App.)  On  appeal  from  judg- 
ment dissolving  temporary  restraining  order 
and  denying  injunction  in  suit  by  taxpayers 
of  county  to  enjoin  county  officers  from  con- 
tracting for  expenditure  and  issuance  of  war- 
rants and  paying  out  certain  county  funds, 
held,  that  appellees'  motion  to  dismiss  would 
be  sustained,  on  ground  that  subject-matter  of 
litigation  had  ceased  to  exist— Rogers  v.  Ivy, 
191  S.  W.  728.  - 

XV.   HEARING  AND  REHEARING. 

€=816  (Ky.)  Separate  cases  on  appeal  cannot 
be  consolidated  in  the  absence  of  a  snowing  that 
they  were  heard  together  in  the  court  below  or 
that  they  presented  the  same  or  similar  ques- 
tions.—Paducah  &  I.  R.  Co.  v.  Albritton,  191  S. 
W.  879. 

€=833(3)  (Tex.Civ.App.)  Application  of  ap- 
pellant for  leave  to  file  motion  for  rehearing 
after  time  limited  by  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art  1641,  denied.— Anderson  v. 
First  Nat.  Bank,  191  S.  W.  836. 
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XVI.'  REVIEW. 
(A)  Scope  and  Extent  in  General. 

«=>837(3)  (Tex.Civ.App.)  Where  an  injunction 
is  refused  upon  petition  alone,  the  court,  on 
appeal  from  the  order,  made  ex  parte,  cannot 
consider  supposed  knowledge  of  judge  or  con- 
tradictory affidavits  by  defendants,  but  is  lim- 
ited to  tie  petition.— Hailey  v.  Brooks,  191  S. 
W.  781. 

«=840(4)  (MoApp.)  Where  the  original  peti- 
tion to  recover  a  note  had  been  dismissed  as 
to  one  defendant,  but  the  plaintiff  and  that  de- 
fendant had  been  ordered  to  interplead  on  the 
answer  of  the  other  defendant  and  the  note 
awarded  to  plaintiff,  the  sufficiency  of  the  origi- 
nal petition  cannot  be  questioned  on  appeal 
from  that  judgment— Dice  v.  Bray,  191  S.  W. 
1124. 

®=»843(1)  (Ky.)  Questions  of  practice  present- 
ed on  appeal  which  do  not  in  any  way  affect 
appellant's  liability  will  not  be  reviewed.— 
Central  Kentucky  Traction  Co.  v.  City  of  Win- 
chester, 191  S.  W.  636. 

«=»843(1)  (Tex.Civ.App.)  Where  a  case  is  re- 
versed and  remanded  on  other  grounds,  assign- 
ments of  error  attacking  the  sufficiency  of  evi- 
dence will  not  be  discussed.— San  Antonio  Port- 
land Cement  Co.  v.  Gschwender,  191  S.  W.  599. 
®=>843(2)  (Mo.)  In  a  suit  for  partition,  where 
judgment  must  be  reversed  for  other  reasons,  it 
was  not  necessary  that  appellate  court  pass  on 
question  as  to  effect  of  failure  to  appoint  n 
guardian  ad  litem  for  minor  defendants.— Pe- 
miscot Land  4  Cooperage  Co.  v.  Coleman,  191 
S.  W.  1009. 

«=>854(1)  (Tex.Civ.App.)  The  fact  that  several 
reasons  are  given  by  the  court  for  the  verdict 
rendered,  and  that  some  of  them  are  not  sup- 
ported by  the  record,  will  not  render  the  judg- 
ment baa  if  it  can  be  sustained  by  other  rea- 
sons given.— Calvin  v.  Neel,  191  S.  W.  791. 
@=>854(2)  (Ark.)  A  decree  should  be  affirmed  if 
the  chancellor  reached  the  correct  result,  al- 
though the  grounds  upon  which  it  is  based  are 
untenable.— De  Yampert  v.  Manley,  191  S.  W. 
905.  . 

<S=>854(2)  (Tex.Civ.App.)  In  trespass  to  try  ti- 
tle, judgment  for  plaintiff  who  deraigned  title 
from  the  state  will  be  affirmed,  although  the 
trial  court  based  its  decision  upon  an  erroneous 
ground.— Vann  v.  George,  191  S.  W.  585. 
4£=>854(6)  (Mo.App.)  Grant  of  new  trial  when 
proper  will  not  he  disturbed,  though  incorrect 
reason  was  assigned  therefor. — Lackland  v. 
United  Rys.  Co.  of  St  Louis,  191  S.  W.  1104. 

(C)  Parties  Entitled  to  Allele  Error. 

<8=>882(12)  (Ark.)  Defendant  cannot  complain 
of  instruction  as  being  on  weight  of  evidence, 
where  it  requested  instruction  on  the  same  sub- 
ject and  made  no  specific  objection  on  that 
ground.— Minnequa  Cooperage  Co.  v.  Davidson, 
191  S.  W.  29. 

«=»882(12)  (Ark.)  Although  a  complaint  did  not 
allege  a  will  was  procured  by  "artifice,  fraud,  or 
imposition."  using  these  words  as  synonymous 
with  "undue  influence"  in  the  instructions  is 
not  erroneous,  where  appellant  did  not  seek 
to  have  them  stricken,  but  obtained  an  In- 
struction that  undue  influence  resulting  from 
fear,  etc.,  "or  any  other  cause,"  would  avoid  the 
will.— Morrta  v.  Collins,  191  S.  W.  963. 
4£=>882(12)  (Ky.)  Where  court  in  servant's  ac- 
tien  for  injuries  gave  proper  instruction,  and 
on  defendant's  request  gave  two  instructions 
in  conflict  therewith,  defendant  could  not  on 
appeal  complain  of  conflict.— Louisville  &  N. 
R.  Co.  v.  Mitchell,  191  S.  W.  405. 

Defendant  in  action  by  servant  for  injuries 
cannot  complain  that  instructions  given  at  its 
request  violate  the  rules  against  tautology,  repe- 
tition, and  circumlocution. — Id. 
e=»882(12)  (Mo.App.)  Where  the  petition  stat- 
ed a  cause  of  action  under  federal  Employers' 


Liability  Act  but  on  trial  both  parties  present- 
ed instructions  applicable  alone  to  an  ordinary 
action  under  the  state  law,  neither  party  could 
complain  of  such  instructions.— Christy  v.  Wa- 
bash R.  Co.,  191  S.  W.  241. 
<8=882(12)  (MoApp.)  One  may  not  complain 
of  use  in  an  instruction  of  words  practically 
identical  with  those  in  instructions  given  at  hia 
request— Berclid  Realty  Co.  v.  Obear,  191  8.  W. 

<8=»882(12)  (Tex.Civ.App.)  The  error  in  a 
charge,  submitting  the  issue  of  implied  and 
apparent  authority  to  consent  for  parents  to 
an  operation  on  their  child,  held  not  invited  by 
a  requested  charge,  defining  implied  and  ap- 
parent authority,-  in  the  absence  of  a  showing; 
that  the  order  for  exception  and  request  pre- 
scribed by  Rev.  St.  1911,  arts.  1971,  1973,  as 
amended  by  Acts  33d  Leg.  c.  59,  §  3  (Vernon's 
Sayles'  Ann.  Civ.  St  1914,  arts.  1971,  1973), 
was  not  followed.— Rishworth  v.  Moss,  191  S. 
W.  843.. 

<S=»882(13)  (Ark.)  In  action  for  cutting  of  tim- 
ber, defendant  cannot  complain  of  instruction 
submitting  question  of  treble  damages  author- 
ized by  Kirby's  Dig.  $  7976,  where  it  requested 
instruction  on  same  subject  which  was  given. — 
Minnequa  Cooperage  Co.  v.  Davidson,  191  S. 
W.  29. 

(E)  Presumptions. 

<8=>907(2)  (Ark.)  Where  the  oral  testimony  has 
not  been  brought  into  the  record,  the  Supreme 
Court  will  presume  on  appeal  that  every  fact 
necessary  to  sustain  the  judgment  was  proved, 
where  evidence  adduced  at  the  proper  time 
would  have  justified  the  court's  ruling.— London 
v.  McGehee,  191  S.  W.  10. 
<8=>907(2)  (Ark.)  Where  a  chancery  case  is 
heard  upon  written  and  oral  evidence,  and  lat- 
ter is  not  brought  up  on  appeal,  a  conclusive 
presumption  prevails  that  evidence  sustains  de- 
cree, where  decree  is  within  issues,  and  com- 
plaint states  a  cause  of  action.— Loy  v.  Stone, 
191  S.  W.  919. 

<8=>907(4)  (Ark.)  Where  it  is  insisted  that  evi- 
dence  is  not  legally  sufficient  to  sustain  verdict, 
there  must  be  abstract  of  all  testimony;  oth- 
erwise Supreme  Court  must  indulge  presump- 
tion that  there  was  sufficient  evidence  to  warrant 
submitting  case  to  jury.— E.  O.  Barnett  Bros, 
v.  Western  Assur.  Co.,  191  S.  W.  226. 
«=»9I7(2)  (Tex.Civ.App.)  Where  the  trial  court 
has  sustained  a  general  demurrer,  the  Court 
of  Civil  Appeals  ordinarily  will  presume  that 
the  litigant  against  whom  the  ruling  was  made 
will  not  feel  called  upon  to  amend  his  petition 
as  called  for  by  some  special  exception,  intend- 
ed to  reach  informality  only,  though  the  spe- 
cial exception  is  well  taken. — Anderson  v.  First 
Nat.  Bank,  191  S.  W.  836. 
<&=>926(4)  (Ark.)  Where  evidence  was  excluded 
on  ground  that  witness  was  incompetent  com- 
plaining party  need  not  show,  to  secure .  rever- 
sal on  appeal,  what  evidence  would  have  been. 
— Shepard  v.  Mendenhall,  191  S.  W.  237. 
€=>927(7)  (Mo.App.)  In  passing  upon  the  re- 
fusal of  defendant  s  motion  for  directed  verdict, 
appellate  court  must  give  plaintiffs  benefit  of 
most  favorable  reasonable  construction  of  tes- 
timony in  their  behalf. — Reynolds  v.  Hanson, 
191  S.  W.  1030. 

«=»927(7)  (MoApp.)  On  review  of  the  action  of 
the  court  in  peremptorily  instructing  the  jury 
to  find  for  defendant,  the  court  must  consider 
the  plaintiff's  evidence  as  true  and  draw  there- 
from every  inference  which  the  law  warrants  in 
his  favor.— Irwin  v.  United  Rys.  Co.  of  St 
Louis,  191  S.  W.  1130. 

4s»927(7)  (Tex.Civ.App.)  In  suit  on  endow- 
ment policy  issued  by  fraternal  order,  held, 
that  Court  of  Civil  Appeals  will  assume  that 
undisputed  evidence  justified  court  in  taking 
from  jury,  and  resolving  in  favor  of  defendant, 
as  matter  of  law,  question  whether  insured  had 
ever  been  suspended  from  hia  lodge.— Grand 
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Lodge,  Colored  Knights  of  Pythias,  v.  Horace, 
191  S.  W.  398. 

«=»928(1)  (Ark.)  Where  instructions  are  not 
set  out  in  the  abstract,  it  will  be  presumed 
they  were  proper.— Jaggers  v.  Graham,  191  S. 
W.  233. 

<8=>928(3)  (Tex.Civ.App.)  Submitting  to  the 
jury  a  question  whether  defendant  buyer  knew 
of  alleged  defects  in  a  tractor  when  he  paid  a 
purchase  price  ■  note  thereon  is  not  reversible 
error  in  absence  of  a  statement  of  facts,  being 
presumably  warranted  by  the  evidence. — Varley 
v.  Nichols-Shepard  Sales  Co.,  181  S.  W.  611. 
<3=>928(4)  (Ark.)  It  must  be  assumed  that  a 
prayer  for  instruction  granted  at  plaintiff's 
request  announced  law  applicable  to  facts  from 
plaintiff's  viewpoint  giving  their  strongest  pro- 
bative value  in  plaintiff's  favor. — Scullin  v. 
Newman,  191  S.  W.  922. 

«£=>928(5)  (Ark.)  Where  appellant  fails  to  set 
out  all  the  instructions  in  his  abstract,  it  is 
presumed  that  correct  instructions  were  given 
curing  those  complained  of,  if  they  were  cur- 
able.—Minnequa  Cooperage  Co.  v.  Davidson, 
191  S.  W.  29. 

<8=»930(1)  (Ark.)  Recital  in  verdict  for  defend- 
ant in  replevin  that  it  was  on  defendant's 
cross-complaint  could  not  change  its  evident 
meaning,  since  Supreme  Court  must  presume 
it  responsive  to  issue. — Barron-Fisher-Caudill 
Land  Co.  v.  Rhoda,  191  S.  W.  229. 
<8=>930(1)  (Tex.Civ.App.)  In  action  under  fed- 
eral Employers'  Liability  Act  for  death  of 
brakeman,  where  no  special  charge  was  request- 
ed as  to  reduction  of  recovery  by  decedent's 
contributory  negligence,  and  no  complaint  is 
made  as  to  amount  of  verdict,  which  was  gener- 
al as  to  amount,  Court  of  Civil  Appeals  will 
presume  that  jury  found  whatever  was  neces- 
sary to  sustain  verdict.— Gulf,  C.  &  S.  P.  Ry. 
Co.  v.  Cooper,  191  S.  W.  679. 
<8=s>930(3)  (Tex.Civ.App.)  Where  neither  party 
requested  the  submission  of  a  special  issue  as  to 
the  right  to  interest,  it  will  be  presumed  that 
both  elected  to  leave'  that  question  to  the  court 
— Branham  v.  Hallam,  191  S.  W.  158. 
<S=»93I(9)  (Tex.Civ.App.)  Although  failure  of 
court  to  file  conclusions  of  law  and  fact  was 
not  shown  by  bill  of  exceptions,  where  judg- 
ment contained  recital  that  defendant  requested 
court  to  make  and  file  such  findings,  and  tran- 
script does  not  contain  them,  held  that  appellate 
court  will  assume  none  were  filed.— Ainsworth 
v.  Dorsey,  191  S.  W.  694. 
<S=>934(2)  (Ark.)  On  review  of  the  legal  suffi- 
ciency of  the  evidence  to  support  a  judgment 
for  plaintiff,  the  evidence  must  be  tested  in  view 
of  plaintiff's  evidence  most  favorable  to  him. — 
Scullin  v.  Vining,  191  S.  W.  924. 
<8=>938(1)  (Tex.Civ.App.)  It  will  be  presumed 
by  appellate  court  that  qualification  of  bill  of 
exceptions  presented  by  plaintiff  in  error  was 
made  with  his  consent.— Jolley  v.  Brown,  191 
S.  W.  177. 

(P)  Discretion  of  lower  Court. 

€=>966(2)  (Ark.)  Application  for  continuance 
on  ground  of  absence  of  witnesses  is  addressed 
to  judicial  discretion  of  trial  court,  and  his  rul- 
ing will  not  be  disturbed  unless  there  has  been 
a  manifest  abuse  of  discretion.— American  Nat. 
Life  Ins.  Co.  v.  White,  191  S.  W.  25. 

(G)  (tuestions  of  Fact,  Verdicts,  and  Flnd- 
Insra. 

«=»987(2)  (Ky.)  Under  Civ.  Code  Prac.  f  340, 
subsec.  6,  the  Court  of  Appeals  has  power  to 
set  aside  the  verdict  of  a  jury  as  being  flagrant- 
ly against  the  evidence.— North  Jellico  Coal 
Co.  v.  Stewart,  191  S.  W,  461. 
«=»994(3)  (Mo.)  The  trial  court  is  sole  judge  of 
the  credibility  of  the  witnesses  and  of  the  weight 
to  be  given  their  testimony,  and  his  finding  will 


not  be  disturbed,  if  there  is-any  substantial  evi- 
dence which  supports  it.— Collison  v.  Norman, 
191  S.  W.  60. 

<9=>IOOI(1)  (Ark.)  Verdict  of  the  jury  must 
stand  if  supported  by  legal  evidence  of  substan- 
tial nature.— Jaggers  v.  Graham,  191  S.  W. 
233. 

cg=  1 001  (1)  (Ark.)  On  appeal  a  finding  of  jury 
supported  by  sufficient  evidence  will  be  treated 
as  settled  by  the  verdict— McDaniel  v.  Jones- 
boro  Trust  Co.,  191  S.  W.  916. 

1 00 1(1)  (Mo.App.)  A  verdict  supported  by 
evidence  will  not  be  disturbed.— Casner  v.  Mey- 
er, 191  S.  W.  1119. 

<8=»I00I(1)  (Tex.Oiv.App.)  A  verdict  based  on 
sufficient  evidence  is  conclusive. — Hughes  v. 
Hughes,  191  S.  W.  742. 

<8=I00I(2)  (Ky.)  Where  there  is  a  sharp  con- 
flict in  the  evidence,  the  case  is  for  the  jury, 
and  the  court  has  no  power  to  disturb  a  ver- 
dict merely  because  it  may  believe  a  preponder- 
ance of  the  evidence  to  be  to  the  contrary.— 
Louisville  &  N.  R.  Co.  v.  Mitchell,  191  S.  W. 
466. 

<S=I002  (Ark.)  Where  the  testimony  of  eur-  / 
veyors  as  to  the  correct  line  between  plaintiff's 
and  defendant's  land  was  conflicting  and  suf- 
ficient to  sustain  the  verdict  rendered  after 
submission  on  correct  instructions,  the  verdict 
will  not  be  set  aside.— Turner  v.  Thomason, 
191  S.  W.  222. 

<S=s>l002  (Ark.)  Bindings  of  jury  on  conflict- 
ing evidence  must  be  accepted  as  true  on  ap- 
peal—School Diet.  No.  69  of  Yell  County  v. 
Hundley,  191  S.  W.  238. 

4s»  1 002  (Ky.)  Where  the  testimony  was  con- 
flicting and  there  was  ample  evidence  to  sustain 
the  verdict  of  the  jury,  such  verdict  will  not 
be  disturbed.— Quarles  v.  Denning,  191  S.  W. 
493. 

<3=>I003  (Ky.)  Though  verdict  is  against  pre- 
ponderance of  evidence,  it  will  not  be  disturb- 
ed if  returned  under  proper  instructions,  unless 
flagrantly  against  weight  of  evidence. — North 
Jellico  Coal  Co.  v.  Stewart,  191  S.  W.  451. 

Where  an  issue  of  fact  essential  to  the  liti- 
gant's claim  is  found  by  the  jury  flagrantly  con- 
trary to  the  great  weight  of  the  evidence,  the 
judgment  will  be  reversed. — Id. 
<g=»l003  (Mo.App.)  Where  there  is  sufficient 
testimony  to  take  case  to  jury,  appellate  court 
is  not  permitted  to  weigh  testimony  and  set 
verdict  aside  as  against  weight  of  evidence  as 
trial  court  may  do.— Reynolds  v.  Hanson,  191  S. 
W.  1030. 

«=>(  004(1)  (Tex.Civ.App.)  The  finding  of  the 
jury  as  to  the  reasonable  value  of  an  attorney's 
fees  in  partition  suit  cannot  be  disturbed  on 
appeal,  though  differing  greatly  from  defend- 
ants' opinion  of  their  value.— Branham  v.  Hal- 
lam, 191  S.  W.  168. 

<8=>I004(1)  (Tex.Civ.App.)  A  verdict  cannot  be 
set  aside  because  excessive,  unless  it  appears 
that  passion  or  prejudice  influenced  the  jury.— 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Miller,  191 
8.  W.  374. 

<8=»I005(2)  (Ark.)  The  appellate  court  will  not 
reverse  an  order  denying  a  new  trial  where 
there  is  any  substantial  evidence  to  support  the 
verdict.— Stackhouse  v.  Johnson,  191  S.  W.  22. 
<&=>I005(3)  (Mo.)  A  verdict  sanctioned  by  the 
trial  court  and  supported  by  ample  evidence, 
although  at  variance  with  considerable  testi- 
mony offered,  will  not  be  set  aside  on  appeal. — 
Griswold  v.  Hall,  191  S.  W.  1011. 
<8=>I008(1)  (Mo.)  The  finding  of  the  trial  court 
that  a  tax  judgment  the  record  of  which  had 
been  materially  altered,  was  void,  will  not  be 
set  aside  on  appeal.— Collison  v.  Norman,  191  S. 
W.  60. 

<S=I008(1)  (Mo.)  In  ejectment,  where  case  was 
tried  without  jury  and  instructions,  trial  court's 
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decision  is  conclusive  unless  Supreme  Court  can 
declare  as  matter  of  law,  on  undisputed  facts 
disclosed  by  record,  that  plaintiff  has  failed  to 
make  out  case. — Friesz  v.  Butcher,  191  S.  W. 
66. 

«=»I008(1)  (Mo.App.)  Where  the  trial  was  by 
the  court  and  no  declarations  of  law  were  asked 
or  given  for  either  party,  the  court  on  appeal 
must  accept  the  trial  court's  finding.— Harris  v. 
Hartford  Fire  Ins.  Co.,  191  S.  W.  1037. 
<8=>I008(1)  (Mo.App.)  An  appellate  court  will 
not  review  the  facts— Burns  v.  Reis,  191  S.  W. 
1096. 

<8=»I009(S)  (Ky.)  Findings  of  fact  by  chancel- 
lor in  conflicting  evidence  will  not  be  disturb- 
ed, not  being  against  the  clear  preponderance 
of  evidence.— Watson  v.  Ntckell,  191  S.  W.  263. 
<S=»I009(3)  (Ky.)  Where  evidence  on  a  ques- 
tion is  conflicting,  and  upon  a  consideration  of 
whole  case  appellate  court  cannot  say  with  rea- 
sonable certainty  that  chancellor  erred  in  his 
conclusion,  his  finding  will  not  be  disturbed. — 
Burnett  v.  Miller,  191  S.  W.  659. 
«=>  1009(4)  (Ark.)  As  chancellor's  finding  not 
N  clearly  against  the  preponderance  of  evidence 
must  be  sustained.— Ribelin  v.  Holder,  191  S. 
W.  224. 

<8=>I0I0(1)  (Ark.)  Findings  of  trial  court  must 
be  treated  same  as  jury's  verdict,  and,  there 
being  sufficient  testimony,  must  be  left  undis- 
turbed by  Supreme  Court. — Crane  Co.  t.  Hemp- 
stead, 191  S.  W.  234. 

<8=x>l  010(1)  (Mo.App.)  Where  findings  are  sup- 
ported by  the  evidence,  the  appellate  court  can- 
not disturb  the  judgment  on  the  ground  that  the 
trial  court  ought  to  have  reached  a  different  con- 
clusion on  the  facts.— Osage  Tie  &  Timber  Co. 
v.  Gorg-Murphy  Timber  &  Grain  Co..  191  S. 
W.  10%. 

<8=>I0I0(1)  (Mo.App.)  Findings  of  fact  cannot 
be  disturbed  on  appeal  if  there  is  any  evidence 
to  support  them.— Priest  v.  Garnett,  191  S.  W. 
104a 

<8=>I0II(1)  (Ark.)  In  an  action  for  breach  of 
contract  to  purchase  staves,  a  verdict  for  plain- 
tiff on  conflicting  evidence  settles  the  issue  as 
to  plaintiff's  ability  to  furnish  the  required 
amount  of  staves  in  his  favor.— C.  E.  Ferguson 
Sawmill  Co.  v.  Rhynea,  191  S.  W.  920. 
<S==>10M(1)  (Mo.App.)  Upon  appeal,  the  find- 
ings and  judgment  of  the  trial  court  conclude 
the  matter  of  conflicting  evidence  offered  at  the 
trial — Osage  Tie.  &  Timber  Co.  v.  Gorg-Mur- 
phy Timber  &  Grain  Co.,  191  S.  W.  1026. 
«=>I0I5(3)  (Mo.App.)  Trial  court's  grant  of 
new  trial  on  ground  that  verdict  is  against 
weight  of  evidence  cannot  be  disturbed.— Lack- 
land v.  United  Rys.  Co.  of  St.  Louis,  191  S. 
W.  1104. 

(H)  Harmless  Error. 

«=>I026  (Ark.)  Where  the  evidence  was  not  in 
the  record  and  oral  testimony  might  have  been 
introduced  which  would  entitle  plaintiff  to  re- 
cover notwithstanding  the  alleged  errors,  those 
errors  are  harmless. — London  v.  McGehee,  191 
S.  W.  10. 

€=»I026  (Ky.)  Where  appellant  was  not  prej- 
udiced by  certain  rulings  of  the  trial  court,  it 
cannot  complain  of  such  rulings.— Central  Ken- 
tucky Traction  Co.  v.  City  of  Winchester,  191 
S.  W.  636. 

<S=3l030  (Mo.)  Errors  in  procedure  not  inval- 
idating judgment  were  not  reviewable  on  ap- 
peal to  Court  of  Appeals  from  order  overruling 
motion  to  quash  execution  issued  by  circuit 
court  to  subject  realty  to  payments  of  benefits 
assessed  against  it  in  proceeding  to  establish 
parkway  in  city. — State  ex  rel.  Hayes  v.  Elli- 
son, 191  S.  W.  49. 

$=3 1 033(1)  (Ark.)  A  party  cannot  complain  on 
appeal  of  a  ruling  which  was  too  favorable  to 
it.— Lusk  v.  Osborne,  191  S.  W.  944. 


«=>I033(8)  (Tex.Oiv.App.)  In  trespass  to  try 
title,  where  defendant  sets  up  by  answer  that 
he  has  a  life  estate  by  contract,  and  that  he 
made  valuable  improvements,  the  jury  having 
found  that  there  was  no  contract,  but  having 
awarded  him  $50  in  money,  his  sole  contention 
on  appeal  that  the  amount  awarded  was  inade- 
quate cannot  be  sustained ;  he  not  having  plead- 
ed a  right  to  remove  the  improvements.— Coch- 
ran v.  Gibson,  191  S.  W.  161. 
<3=»I036(2)  (Ky.)  Trustees'  joinder  as  plain- 
tiffs, in  action  by  their  grantee  of  trust  proper- 
ty against  their  lessee,  who  refused  to  sur- 
render, was  not  prejudicial  to  the  lessee.— 
Hoosier  Mining  Co.  v.  Union  Trust  Co.,  191 
S.  W.  305. 

«=>  1 039(13)  (Ky.)  Under  Civ.  Code  Prac.  g 
129,  defendants  in  action  for  installing  electri- 
cal plan  who  did  not  claim  that  they  were  mis- 
led by  amended  pleading,  and  did  not  ask  for 
continuance,  were  not  prejudiced,  even  by  a 
material  variance.— Salisbury  v.  WeUman  Elec- 
trical Go.,  191  a  W.  288. 
<3=>I043(5)  (Ky.)  In  vendors'  suit  on  purchase- 
money  notes  and  to  enforce  lien,  held,  that  any 
error  in  granting  plaintiffs'  injunction  was 
harmless,  where  defendant  superseded  judgment 
by  appeal,  whereby  the  restraining  influence  of 
the  injunction  ceased.— Sowders  v.  Gingell,  191 
S.  W.  896. 

€=»I045(3)  (Tex.Civ.App.)  Bills  of  exception 
charging  error  in  overruling  challenges  to  jurors 
qualified  by  showing  that  the  challenged  ju- 
rors did  not  sit  in  the  case,  and  that  appellant 
did  not  object  to  any  other  jurors  nor  ask  fur- 
ther challenge,  do  not  show  prejudicial  error. 
—Kansas  City,  M.  &  O.  By.  Co.  of  Texas  v. 
Weaver,  191  S.  W.  691. 

«=»I050(1)  (Ark.)  In  widow's  action  to  recover 
mules  converted  by  mortgagees,  testimony  that 

Elaintiff  once  told  witness  she  did  not  want  any 
twsuit,  etc.,  held  harmless  to  plaintiff.— Mc- 
Clintock  v.  C.  B.  Skinner  &  Co.,  191  S.  W. 
230. 

«=>I050(1)  (Ky.)  In  action  against  railroads 
for  value  of  shipment  of  corn,  introduction  in 
evidence  of  official  railway  guide,  news  bulletin, 
and  certain  letters  and  envelopes  held  harmless. 
—Southern  By.  Co.  v.  Avey,  191  S.  W.  460. 
<8=»I050(1)  (Tex.CSv.App.)  In  action  for  dam- 
ages to  shipment  of  live  stock  from  delay  in 
transportation,  etc.,  error,  if  any,  in  permitting 
experienced  shipper  to  testify  that  cattle  were 
damaged  by  delay  in  the  pens,  in  view  of  the 
whole  record,  held  harmless. — Panhandle  &  S. 
F.  Ry.  Co.  v.  Vaughn,  191  S.  W.  142. 
«=>I050(2)  (Ark.)  In  an  action  for  breach  of 
contract  to  cut  and  haul  timber,  admission  of 
evidence,  tending  to  show  defendant's  motive 
in  refusing  to  allow  plaintiff  to  proceed  with 
contract,  held  prejudicial  error. — Bovnton  Land 
&  Lumber  Co.  ▼.  Dye,  191  8.  W.  13. 

<8=>I050(2)  (Ark.)  In  action  by  plaintiff,  claim- 
ing under  unrecorded  deed,  to  restrain  execution 
sale  under  judgment  against  his  grantor,  admis- 
sion of  grantor's  testimony  that  federal  court 
had  found  his  indebtedness  and  mortgage  to  de- 
fendant usurious  was  harmless  error ;  defendant 
not  claiming  any  lien  on  land  under  mortgage. — 
Alcorn  v.  Singleton,  191  S.  W.  932. 

<8=>I05I(4)  (Tex.Civ.App.)  In  an  action  involv- 
ing a  deed,  which  recited  a  consideration,  tes- 
timony confirmatory  as  to  the  consideration 
was  harmless,'  in  the  absence  of  evidence  im- 
peaching the  consideration. — De  Shazo  v.  Eu- 
bank, 191  S.  W.  369. 

<S=*I052(8)  (Tex.Civ.App.)  In  action  for  dam- 
ages to  sweet  potatoes  shipped,  evidence  that 
when  received  they  were  worthless  for  eating 
purposes  was  not  prejudicial,  where  there  was 
other  evidence  that  they  had  no  market  value 
for  any  purpose.— Houston,  E.  &  W.  T.  Ry. 
Co.  v.  Brackin,  191  S.  W.  804. 
In  action  against  carrier  for  damage  to  goods, 
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error  in  admitting  hearsay  evidence  held  not 
reversible,  where  testimony  in  the  case  clearly 
showed  plaintiff  appellee's  right  to  recover. — Id. 
«=»  1053(4)  (Mo.App.)  In  an  action  to  rescind 
contract  for  purchase  of  a  piano  on  ground  it 
was  not  solid  walnut  case  as  guaranteed,  admis- 
sion of  evidence  that  a  veneered  piano  frame 
was  better  and  more  valuable  than  a  solid 
frame  held  not  reversible  error  where  the  jury 
were  told  that  such  fact  did  not  affect  plaintiff's 
right  to  relief.— Harper  v.  Wilson,  191  S.  W. 
1024. 

<3=»  1 054(1)  (Tex.Civ.App.)  In  a  trial  before 
court,  admission  of  incompetent  evidence  is  no 
cause  for  reversal,  where  other  testimony  sus- 
tains judgment.— Wadsworth  v.  Powell,  191  S. 
W.  169. 

•8=1056(4)  (Ark.)  In  action  for  breach  of  con- 
tract to  purchase  Btaves,  exclusion  of  evidence 
of  conversion  of  a  number  of  staves  by  seller 
was  harmless,  where  the  amount  awarded  was 
less  than  plaintiff  was  entitled  to  if  he  was  enti- 
tled to  anything.— C.  E.  Ferguson  Sawmill  Go. 
v.  Bhynes,  191  S.  W.  920. 
<8=»I057(2)  (Mo.App.)  In  action  on  fire  policy, 
where  answer  admitted  execution  of  policy, 
held  that  exclusion  of  policy  from  evidence  was 
harmless,  if  erroneous.— Shockey  v.  Fidelity- 
Phenix  Fire  Ins.  Go.  of  New  York,  191  S.  W. 
1049. 

«=»I058(1)  (Tex.Civ.App.)  In  action  on  life 
policy,  exclusion  of  plaintiff's  affidavit,  furnish- 
ed as  part  of  proofs  of  death,  showing  date  and 
cause  of  death  of  insured,  held  harmless.— 
"  Brotherhood  of  American  Yeomen  v.  Hickey, 
191  S.  W.  182. 

<8=>I058(2)  (Ky.)  In  an  action  for  assault  and 
battery,  the  exclusion  of  testimony  that  plain- 
tiff looked  mighty  bad ;  she  did  not  know  any 
one— was  not  prejudicial,  where  the  witness 
was  permitted  minutely  to  describe  all  the  ap- 
pearance of  injury  on  plaintiff's  body.— Quarles 
v.  Denning,  191  S.  W.  493.  • 
«=>I058(3)  (Tenn.)  In  action  for  death  of  mine 
servant  caused  by  a  fall  from  an  elevator  in 
mine  shaft,  where  witnesses  testified  to  other 
isolated  instances  concerning  construction  of 
mine  elevators,  rejection  of  testimony  as  to  iso- 
lated instances  held  harmless. — Lively  v.  Ameri- 
can Zinc  Co.  of  Tennessee.  191  S.  W.  975. 
«=>l06u(l)  (Ark.)  In  an  action  for  death  of  a 
railroad  freight  bra  Iceman,  where  there  was  a 
sharp  conflict  in  testimony,  argument  of  plain- 
tiff's counsel  held  not  prejudicial  error.— Lusk 
v.  Osborne,  191  S.  W.  944. 
<g=»l062(l)  (Mo.)  Where  there  is  substantial 
evidence  tending  to  prove  an  essential  fact 
pleaded,  the  Supreme  Court  will  not  disturb  the 
action  of  the  trial  court  in  submitting  snch  is- 
suable fact  to  the  jnry  upon  proper  instruc- 
tions.—OrbUtt  Bergfeld,  191  S.  W.  998. 
e=>l062(l)  (Tex.Civ.App.)  Submission  of  issues 
as  to  which  there  was  no  dispute  in  the  evidence 
was  not  prejudicial  where  any  finding  upon 
them  against  the  undisputed  evidence  would 
have  prejudiced  appellee  alone.— St.  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  McMlchael, 
191  S.  W.  186. 

<8=>I062(1)  (Tex.Civ.App.)  Submitting  to  jury 

?[uestion  whether  defendant  buyer  knew  of  si- 
eged defects  in  a  tractor  when  he  paid  a  pur- 
'  chase  price  note  thereon  is  harmless  error, 
where  the  jury's  failure  to  assess  damages  for 
such  defects  necessitated  judgment  for  the  en- 
tire purchase  price— Varley  v.  Nichols-Shepard 
Sales  Co.,  191  S.  W.  611. 

<8=»I062(2)  (Tex.Civ.App.)  Defendant  is  not 
prejudiced  by  the  court's  refusal  to  submit  spe- 
cial issues  as  to  plaintiff's  services  as  attorney 
for  which  no  recovery  was  allowed. — Branham 
v.  Hallam,  191  S.  W.  168. 
<8=»I064(1)  (Tex.Civ.App.)  In  action  on  mutual 
benefit  policy,  instruction  that  presumption  that 
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notice  of  assessment  when  mailed  reached  its 
destination  could  be  overcome  by  evidence  to 
the  contrary  held  not  prejudicial. — Home  Ben- 
efit Ass'n  of  Angelina  County  v.  Jordan,  191  S. 
W.  725. 

(8=1066  (Tex.Civ.App.)  The  giving  of  a  charge 
correctly  defining  implied  and  apparent  au- 
thority to  consent,  on  behalf  of  parents,  to  an 
operation  on  their  child,  over  the  objection  that 
there  was  no  evidence  to  support  the  charge, 
held  prejudicial  error. — Rishworth  v.  Moss, 
191  S.  W.  843. 

<S=»I067  (Tex.Civ.App.)  In  action  for  damages 
to  shipment  of  cattle,  refusal  of  charge  as  to 
delay  in  moving  the  shipment,  if  erroneous,  held 
harmless— Panhandle  &  S.  F.  Ry.  Co.  v. 
Vaughn,  191  S.  W.  142. 

<S=>1067  (Tex.dv.App.)  In  action  by  passenger 
for  being  ejected  from  train  for  nonpayment 
of  fare,  refusal  to  submit  plaintiff's  requested 
question  to  the  jury  whether  the  conductor, 
after  plaintiff  had  Wen  ejected,  refused  to  per- 
mit her  to  re-enter  the  train  for  the  purpose  of 
procuring  money  from  another  with  which  to 
pay  her  fare  was  not  prejudicial,  where  it  ap- 
peared that  after  such  ejectment,  she  procured 
money  from  another  and  took  an  interurban 
car  to  her  destination  without  appreciable  de- 
lay.—Fleck  v.  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas,  191  S.  W.  386. 

<8=>I067  (Tex.Civ.App.)  In  action  for  injuries 
to  servant,  refusal  of  defendant's  instruction, 
containing  converse  of  plaintiff's  contention  of 
negligence,  where  other  instructions  did  not 
cover  point,  held  revcrnible  error  where  evi- 
dence of  negligence  was  meager.— Roscoe,  S.  & 
P.  Ry.  Co.  v.  Taylor,  191  S.  W.  1175. 
«=»  1068(5)  (McApp.)  In  action  for  loss  on 
shipment,  there  being  evidence  of  waiver  of  pro- 
visions of  bill  of  lading  as  to  notice  of  loss, 
question  of  waiver  was  for  jury,  and  was  pass- 
ed on  by  the  verdict,  although  plaintiff  asked 
instruction  only  on  measure  of  damages,  and 
failure  to  request  instruction  on  question  of 
waiver  was  not  reversible.— Equity  Elevator  Co. 
v.  Union  Pac  R.  Co.,  191  S.  W.  1067. 
<S=»I068(5)  (Tex.Civ.App.)  In  servant's  action 
for  injuries,  where  facta  covered  by  refused 
charge  on  assumption  of  risk  were  covered  by 
facts  in  given  charge  on  contributory  negli- 
gence, and  were  found  against  defendant,  re- 
fusal of  charge  on  assumption  of  risk  was 
harmless  to  defendant.— Kirby  Lumber  Co.  v. 
Bratcher,  191  S.  W.  700. 
<8=>I070(1)  (Ky.)  Where  verdict  is  one  wMch 
under  evidence  jury  should  have  been  instructed 
to  return,  judgment  rendered  upon  it  will  be 
affirmed,  though  verdict  was  not  returned  under 
directions  of  the  court— Ethington  v.  Rigg,  191 
S.  W.  98. 

«=>I070(1)  (Mo.App.)  In  action  on  fire  policy, 
which  insured  several  species  of  property  for 
varying  amounts,  verdict  of  lump  sum  for  face 
of  policy  was  not  harmful,  where  actual  loss  on 
each  item  of  insurance  exceeded  amount  there- 
of.—Shockey  v.  Fidelity-Phenix  Fire  Ins.  Co.  of 
New  York,  191  S.  W.  1049. 
<g=»  1 07 1  (2)  (Mo.App.)  Error,  in  making  declar- 
ation of  law  not  warranted  by  issues,  nor  un- 
der evidence  adduced,  must  be  looked  upon  in 
light  of  record;  case  having  been  tried  with- 
out jury.— Walker  v.  Overland  Automobile  Co., 
191  S.  W.  1061. 

In  action  to  recover  deposit  made  to  secure 
performance  of  contract  to  buy  automobiles, 
court's  error  in  declaration  of  law  held  harmless, 
in  view  of  record  and  rest  of  declarations.— Id. 

<K)  Subsequent  Appeals. 

1 097(1)  (Ky.)  Where  on  former  appeal  one 
party  presented  two  propositions  in  support  of 
the  judgment,  and  decision  on  the  first  required 
reversal,  but  the  court  decided  both,  its  judg- 
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□t  as  to  the  second  was  not  obiter  dicta,  bat 
judicata  on  second  appeal.— Harvey  v.  Rog- 


ment 
res  . 

ere.  191  S.  W.  894. 
8=1099(1)  (Ky.)  Judgment  on  former  appeal 
of  same  cause  is  conclusive  on  second  appeal 
of  all  questions  raised  on  first  appeal,  but  not 
of  new  questions  improperly  attempted  to  be 
raised  on  first  appeal  but  not  properly  raised 
until  the  second.— Chreste  v.  Louisville  Ry. 
Co.,  191  S.  W.  266. 

XVTI.  DETERMINATION  AND  DISPO- 
SITION OF  CAUSE. 


(B)  Afflr 

<S=»II40(1)  (Ark.)  In  action  upon  policy  of  fire 
insurance  covering,  in  part,  office  furniture  and 
fixtures  in  the  amount  of  $150,  an  erroneous 
instruction,  authorizing  finding  for  plaintiff  in 
that  sum  on  the  building,  does  not  require  re- 
versal, where  it  can  be  cured  by  remittitur. — 
Allemania  Fire  Ins.  Co.  v.  Zweng,  191  S.  W. 
903. 

<8=>II40(4)  (Mo.App.)  In  action  for  damages  to 
an  abutting  lot  caused  by  raising  street  grade, 
where  verdict  was  excessive  to  amount  of  a 
former  judgment  collected  from  a  railroad  for 
a  portion  of  damage,  case  need  not  be  retried, 
but  judgment  may  be  affirmed  on  remittitur  of 
amount  of  such  prior  judgment— Robinson  t. 
City  of  Springfield,  191  S.  W.  1094. 

(C)  Modification. 

<8=»l  151(2)  (Tex.)  Where  verdict  was  for  $25,- 
000  and  judgment  was  entered  for  that  amount, 
the  appellate  court  may,  where  undisputed  evi- 
dence shows  that  amount  agreed  to  be  paid  was 
$15,000  and  the  charge  did  not  authorize  re- 
covery for  any  other  amount,  reform  the  judg- 
ment and  affirm  it  for  the  correct  amount — 
O'Neal  v.  Bush  &  Tillar,  191  S.  W.  1133. 

(D)  Reversal. 

<g=»H69(l)  (Tex.Civ.App.)  A  judgment  must  be 
supported  by  both  pleadings  and  evidence,  and 
lack  of  either  will  require  reversal. — First  State 
Bank  of  Teague  v.  Hunger,  191  S.  W.  590. 
$=3 1 170(5)  (Tex.Civ.App.)  There  is  no  substan- 
tial variance  between  allegations  that  defend- 
ant railway  company  failed  to  furnish  proper 
food,  water,  and  rest  to  live  stock  "en  route" 
and  proof  that  they  were  held  on  cars  at  des- 
tination without  such  facilities,  under  Supreme 
Court  rule  62-a  (149  S.  W.  x),  prohibiting  re- 
versal, except  for  error  probably  resulting  in 
an  improper  judgment  etc. — Chicago.  R.  I.  & 
O.  Ry.  Co.  v.  Whorton,  191  8.  W.  397. 
<8=>II7I(1)  (Ky.)  The  appellate  court  will  not 
order  a  reversal  because  of  a  trivial  error  in 
the  amount  of  the  judgment— Central  Kentucky 
Traction  Co.  v.  City  of  Winchester,  191  S.  W. 
636. 

<@=>l  171(6)  (Tex.Civ.App.)  In  an  action  for  the 
death  of  a  child,  where  there  was  no  evidence 
as  to  value  of  the  services  or  the  costs  of  sup- 
port, the  jury  may  find  that  the  parents  have 
suffered  no  pecuniary  loss,  and  the  rule  of 
nominal  damages  does  not  apply,  so  that  a  ver- 
dict for  defendants  cannot  be  set  aside.— Rish- 
worth  v.  Moss,  191  S.  W.  843. 
<S=»II75(2)  (Tex.Civ.App.)  Where  the  cause 
was  fully  developed  in  the  lower  court,  the 
Court  of  Appeals  has  the  power  to  render  such 
judgment  as  the  trial  court  should  have  ren- 
dered.—Graham  v.  Cansler,  191  S.  W.  856. 
«=»II76(1)  (Mo.)  Where  special  assessments 
on  front-foot  rule  and  on  area  rule  were  by 
United  States  Supreme  Court  declared  void  as 
to  the  area  rule,  the  state  Supreme  Court,  on 
remand,  will  order  reversal  and  direct  judg- 
ment sustaining  the  assessment  as  to  the  other 
rule.— Schneider  Granite  Co.  v.  Oast  Realty  & 
Investment  Co.,  191  S.  W.  689.  ' 
«=»II77<2)  (Tex.Civ.App.)  Where  it  does  not 
appear  that  the  case  has  been  fully  developed 


as  to  one  issue,  it  should  oh  reversal  be  remand- 
ed, and  judgment  should  not  be  rendered  on  ap- 
peal.—Gulf,  C.  &  S.  F.  Ry.  Co.  v.  McKie,  191 
S.  W.  576. 

<S=>  1 1 77(7)  (Tex.Civ.App.)  In  an  action  against 
street  railroad  by  party  who  drove  his  automo- 
bile in  broad  daylight  against  moving  street 
car,  reversed  for  determination  of  material  is- 
sues of  fact. — Southern  Traction  Co.  v.  Haw- 
kins, 191  S.  W.  570. 

(F)  Mandate  and  Proceeding;*   In  Lowet 
Court. 

«=>l  195(1)  (Ky.)  Opinion  on  first  appeal  be- 
comes law  of  case,  where  facts  and  testimony  on 
second  trial  are  substantially  the  same.— United 
Talking  Mach.  Co.  v.  Metcalf,  191  S.  W.  881. 

APPEARANCE. 

<S=>9(5)  (Ky.)  Defendant  without  saving  the 
question  of  jurisdiction,  because  process  on 
amended  petition  was  not  served  on  him,  by 
his  objection  to  plaintiff's  motion  for  a  sub- 
mission of  the  case,  thereby  entered  a  general 
appearance.— Rickett  v.  Bolton,  191  S.  W.  471. 
«=>9(7)  (Tex.Civ.App.)  Under  Vernon's  Sayles* 
Ann.  Civ.  St  1914,  art.  1882,  plea  in  abatement 
of  original  attachment  proceeding  in  suit  against 
a  nonresident  brought  under  article  240,  held 
appearance  authorizing  personal  judgment 
against  defendant— Arnold  v.  Pike,  191  8.  W. 
207. 

APPLIANCES. 

See  Master  and  Servant,'  «=»118. 

APPOINTMENT. 

See  Executors  and  Administrators,  <S=>17,  22: 
Officers,  4J=»13-  Principal  and  Agent,  <S=»8 ; 
Receivers,  <8=>29,  55;  Trusts,  «=>160. 

*  APPROVAL 

See  Corporations,  «=»21;  Exceptions,  Bill  of, 
«=>37;    Sales,  <S=»168%. 

ARBITRATION  AND  AWARD. 

See  Insurance,  <8=>579;  Reference. 

X.  SUBMISSION. 

e=>3  (Ky.)  A  contest  over  the  title  to  land  is  a 
proper  subject  of  arbitration.— Burnett  v.  Mill- 
er, 191  S.  W.  659. 

®=>I2  (Ky.)  An  arbitration  of  a  contest  over 
title  to  land  is  wholly  inoperative  as  to  a  party 
who  did  not  sign  and  to  those  who  claim  under 
him.— Burnett  v.  Miller,  191  S.  W.  659. 

HI.  AWARD. 

«=>60  (Ky.)  Where  award  in  arbitration  ot 
contest  over  title  to  land  was  for  defendants  to 
extent  of  conflict  of  their  patents  with  patent  of 
plaintiff,  and  by  referring  to  those  patents 
award  itself  furnished  means  by  which  lnnd 
involved  could  be  idem' tied,  award  was  not  void 
for  uncertainty.— Burnett  v.  Miller,  191  S.  W. 
659. 

«=»82(5)  (Ky.)  Where  contest  over  title  to  land 
is  submitted  to  arbitration,  it  is  not  essential 
to  validity  of  award  that  conveyance  be  made 
or  ordered,  since  award  acts  as  estoppel  pre- 
cluding losing  party  from  denying  superior  title 
of  other  parties  to  proceeding.— Burnett  ▼.  Mill- 
er, 191  S.  W.  659. 


ARGUMENT. 

Error,  <8=>2( 

ARREST. 


See  Appeal  and  Error,  <§=>207,  1060;  Trial, 
«=>121, 


See  Bail. 


Digitized  by  Google 


1197 


INDEX-DIGEST 


Attorney  mad  Client 


ARTISAN'S  LIEN. 

See  livery  Stable  and  Garage  Keepers,  <8=»8. 

ASSAULT  AND  BATTERY. 

See  Appeal  and  Error,  <8=»1058. 

I.  OrVTL  LIABILITY. 
(B)  Actions. 

3=335  (Mo.)  In  action  for  personal  injuries  re- 
sulting from  defendant's  alleged  assault  on 
plaintiff  following  the  injuring  of  defendant's 
automobile  by  plaintiff's  horse,  and  plaintiff's 
refusal  to  pay  for  repairs,  verdict  for  defend- 
ant held  not  contrary  to  evidence.— Orblitt  v. 
Bergfeld,  191  S.  W.  998. 

$=>43(1)  (Mo.)  Instructions  in  action  for  dam- 
ages from  assault  held  to  fairly  present  both 
sides  of  the  controversy.— Orblitt  v.  Bergfeld, 
191  S.  W.  998. 

<8=»43(4)  (Mo.)  Where  plaintiff  alleged  an  as- 
sault by  defendant,  an  instruction  that  burden 
of  proof  remained  with  plaintiff  during  the 
trial  was  proper.— Orblitt  v.  Bergfeld,  191  S. 
W  998 

ASSESSMENT. 

See  Constitutional  Law,  <8=>290;  Drains,  «=> 
67 ;  Insurance,  3=3751 ;  Municipal  Corpora- 
tions, <8=»408-564;  SchoolB  and  School  Dis- 
tricts, <&=»103;  Taxation,  <8=>362. 

ASSETS. 

See  Executors  and  Administrators,  9=338,  39. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  <g=> 728-754. 

ASSIGNMENTS. 

See  Dower,  «=»107 :  Insurance,  o2=>594;  Usu- 
ry, <8=128;  Vendor  and  Purchaser,  <8=>261. 

I.  REQUISITES  AMD  VALIDITY. 
(B)  Mode  anil  Sufficiency  of  Asalarnment. 

€=>49  (Mo.App.)  Under  the  direct  provisions  of 
Rev.  St  1909.  |  10097,  a  bill  of  exchange  is- 
sued by  defendant  bank  before  making  an  as- 
signment for  creditors  did  not  operate  either 
as  a  legal  or  equitable  assignment  pro  tanto  of 
the  fund. — Carmichael  v.  Tishomingo  Banking 
Co.,  191  S.  W.  1043. 

XV.  ACTIONS. 

<©=>  1 29  (Ky.)  Where  a  bond  given  two  corporate 
stock  purchasers  severally  guaranteed  them 
against  loss,  and  one  assigned  his  stock  and 
guaranty,  and  the  other  had  recovered  on  the 
guaranty,  neither  of  the  original  obligees  was  a 
necessary  party  to  a  suit  by  the  assignee,  of  the 
guaranty.— Harvey  v.  Rogers,  191  S.  W.  894. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy ;  Banks  and  Banking,  $=378. 

ASSOCIATIONS. 

See  Insurance,  €=705-819 ;  Joint  Stock  Com- 
panies. 

ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor. 

©=26  (Tenn.)  In  an  action-  to  recover  the 
value  of  timber  removed,  where  the  owner  re- 
lied on  indebitatus  assumpsit,  waiving  the  tort, 
bis  damages  were  properly  limited  to  the  mild 
rule.— Frankfort  Land  Co.  v.  Hughett,  191  S. 
W.  530. 


ASSUMPTION  OF  DEBT. 

See  Mortgages,  «=»280-288. 

ASSUMPTION  OF  RISKS. 

See  Carriers,  3=323 ;  Master  and  Servant, 
®=»203-226,  288,  296. 

ATTACHMENT. 

See  Appearance,  ©=>9 :  Carriers,  4f=»92,  94; 
Corporations,  <8=»480 ;  Execution;  Exemp- 
tions ;  Garnishment ;  Homestead ;  Sequestra- 
tion; Sheriffs  and  Constables,  *=»170. 

VI.  PROCEEDINGS  TO  SUPPORT  OB 
ENFORCE. 

<S=»204  (Tex.Oiv.App.)  In  an  original  attach- 
ment proceeding  against  a  nonresident,  under 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art  240, 
plaintiff  must  prove  both  debt  and  the  attach- 
ment lien.— Arnold  v.  Pike,  191  S.  W.  207. 

XI.  WRONGFUL  ATTACHMENT. 

<®=>375(1)  (Ark.)  In  action  for  value  of  timber 
cut  after  time  limited  in  contract  held  that  at- 
tachment of  defendants'  shingles  was  wrongfully 
sued  out  and  plaintiff  was  liable  for  any  dam- 
age to  shingles  occasioned  thereby. — Nothwang 
v.  Harrison,  191  S.  W.  2. 

«=»375(3)  (Ark.)  Defendant  held  entitled  on 
counterclaim  to  a  verdict  for  $500  for  damago 
to  timber  from  wrongful  attachment.— Nothwang 
v.  Harrison,  191  S.  W.  2. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  <g=»207,  1060;  Bills  and 
Notes,  €=>126 ;  Champerty  and  Maintenance, 
<8=»5;  Corporations,  <8=>669 ;  Divorce,  €=> 
224;  Executors  and  Administrators,  <8=»216; 
Insurance,  <S=>602;  Mortgages,  «=»126 ;  Par- 
tition, *=>114;  Pleading,  e=>127;  Principal 
and  Surety,  «=»73;  Trial,  «=»121,  350;  Wit- 
nesses, <&=>202. 

I.  THE  OFFICE  OF  ATTORNEY. 
(C)  Suspension  sad  Disbarment. 

$=344(1)  (Tenn.)  In  a  disbarment  proceeding, 
defendant's  acts  held  a  violation  of  trust  im- 
posed in  him  by  vendor  and  purchaser  of  land, 
and  sufficient  ground  for  disbarment. — State  v. 
Rogers,  191  S.  W.  126. 

U.  RETAINER  AND  AUTHORITY. 

<S=»72  (Ky.)  Evidence  held  not  to  sufficiently 
show  that  the  relation  of  attorney  and  client 
existed  between  the  parties,  in  respect  to  a 
trade  for  land,  essential  to  plaintiff's  recovery. 
— Bazzell  v.  Bennett,  191  S.  W.  876. 

ILL  DUTIES  AND  LIABILITIES  OF  AT- 
TORNEY TO  CLIENT. 

®=>I26(2)  (Tenn.)  In  a  client's  action  against 
an  attorney  evidence  held  to  make  out  a  case 
of  fraud  and  deceit  for  which  petitioners  may 
recover,  but  not  to  make  a  case  of  having  re- 
ceived money  for  which  a  summary  judgment 
may  be  recovered.— State  v.  Rogers,  191  S.  W. 


IV. 


COMPENSATION  AND  LIEN  OF 
ATTORNEY. 


(A)  Fees  and  Other  Remuneration. 

<®=I68  (Tex.Civ.App.)  In  an  action  to  recover 
the  reasonable  value  of  services  rendered  by  an 
attorney  where  the  services  had  been  completed 
and  demand  made  for  payment  which  was  re- 
fused, plaintiff  was  entitled  to  interest  for  the 
detention  of  the  money  due.— Branham  v,  Hal- 
lam.  191  S.  W.  158. 
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ATTORNMENT. 

See  Landlord  and  Tenant,  «=>  68. 

AUTHORITY. 

See  Attorney  and  Client,  <g=>72. 

AUTOMOBILES. 

See  Highways,  <S=>184 ;  livery  Stable  and  Ga- 
rage Keepers,  <*=»8 ;  Municipal  Corporations, 
<8=*706.  706;  Trial,  «=»252. 

AWARD. 

See  Arbitration  and  Award,  «=>60,  82. 

BAIL 

ii.  nr  criminal  prosecutions. 

<3=»94  (Tex.Or.App.)  An  appeal  from  a  Judg- 
ment against  the  principal  and  sureties  on  a 
bail  bond  given  in  a  criminal  prosecution  will 
be  dismissed,  where  appellants  filed  no  brief  in 
the  lower  court,  though  the  requirement  there- 
for was  not  waived,  and  none  in  the  appellate 
court  until  the  day  before  the  submission.— 
Rudy  v.  State,  191  S.  W.  698. 

An  affidavit  on  behalf  of  the  principal  and 
sureties  appealing  from  a  judgment  forfeiting  a 
bail  bond  held  not  sufficient  to  excuse  their  fail- 
ure to  comply  with  the  requirement  that  they 
file  their  brief  In  the  court  below.— Id. 

BAILMENT. 

See  Banks  and  Banking,  ®=»134-154 ;  Larceny, 
<8=15 ;  Livery  Stable  and  Oarage  Keepers, 
«=8;  Pledges;   Shipping,  *=»111,  132. 

<©=»!  (Mo.App.)  Where  plaintiff  corporation 
owned  steamboats  used  in  its  own  business,  and 
under  special  contracts  with  others  maintained 
no  ticket  or  freight  offices,  and  issued  no  bills 
of  lading,  held  not  to  be  a  common  carrier,  but 
a  mere  bailee  for  hire. — Osage  Tie  &  Timber 
Co.  v.  Gorg-Murpby  Timber  &  Grain  Co.,  191 
S.  W.  1026. 

®=>I2  (Ky.)  Where  a  bailment  is  for  the  sole 
benefit  of  the  bailor,  the  bailee's  liability  is 
only  that  of  exercising  slight  care,  and  he  is 
only  liable  for  gross  negligence  or  bad  faith. — 
Kierce's  Adm'r  v.  Farmers'  Bank,  191  S.  W. 
644. 

<S=>I7  (Ky.)  On  bailment  of  an  article  owned 
by  or  a  note  payable  to  two  persons,  either  may 
instruct  the  bailee  not  to  deliver  to  the  other 
bailor,  and  if  bailee  agrees  to  do  so,  and  fails  in 
his  agreement,  his  liability  will  be  the  same  as 
if  delivery  was  made  to  a  stranger. — Kierce's 
Adm'r  v.  Farmers'  Bank,  191  S.  W.  644. 

BANKRUPTCY. 

IH.  ASSIGNMENT,  ADMINISTRATION, 
AND  DISTRIBUTION  OF  BANK- 
RTJPT'8  ESTATE. 

(B)  Assignment,  and  Title,  Rights,  and 
Remedies  of  Trustee  In  General. 

<8=>I40(1)  (Tenn.)  Under  Bankr.  Act,  f  67d, 
where  plaintiff  sold  suit  to  defendant,  retaining 
title  by  contract  in  writing  to  secure  unpaid 
balance  of  price,  its  security  was  unaffected 
by  bankruptcy  proceedings  taken  by  defendant 
two  or  three  days  after  sale.— Hardcastle  v. 
National  Clothing  Co.,  191  S.  W.  524. 

IO)  Preferences  and  Transfers  by  Bank- 
rupt, and  Attachments  and 
Other  Liens. 

<$=»2I2  fTenn.)  Trustee  in  bankruptcy  of  buy- 
er of  suit  of  clothes  for  $20,  who  paid  $3  of 
price,  seller  retaining  title  by  contract  in  writ- 
ing, held  not  bound  to  interfere  with  seller's 
action  in  detinue  in  state  court  to  enforce  se- 
curity, unless  there  was  a  reasonable  ground  for 


believing  that  surplus  would  be  realized. — 
Hardcastle  v.  National  Clothing  Co.,  191  S.  W. 


CD)  Administration  of  Estate. 

<8=>260  (Ky.)  Where  bankrupt  joined  with  trus- 
tee and  purchaser  of  claim  in  action  against 
railroads  for  damage  to  shipment  of  corn,  pur- 
chaser's right  to  sue  held  not  affected  by  judg- 
ment of  bankruptcy  court  describing  property 
sold  him  merely  as  "book  accounts." — Southern 
Ry.  Co.  v.  Avey,  191  S.  W.  460. 

(F)  Claims  Aarainst  and  Distribution  of 
Estate. 

«=»3I4(2)  (Tenn.)  Bankrupt's  liability  to  se- 
curity holder  for  conversion  of  security,  aris- 
ing after  institution  of  bankruptcy  proceeding; 
does  not  constitute  "provable  debt/'  is  un- 
affected by  Bankr.  Act,  I  63a.— Hardcastle  v. 
National  Clothing  Co.,  191  S.  W.  524. 

V.  BIGHTS,  REMEDIES,  AND  DIS- 
CHARGE OF  BANKRUPT. 

<S=»42I(1)  (Tex.Civ.App.)  Where  debtor  had 
deposited  a  note  as  security  in  a  bank,  the  col- 
lection and  appropriation  by  him  of  a  certain 
sum  due  on  the  note  gave  rise  to  a  debt  to  the 
bank,  which  was  discharged  by  his  bankruptcy 
as  a  "provable  debt,"  as  defined  in  section  63 
of  the  Bankruptcy  Act— Sabinal  Nat  Bank  v. 
Bryant,  191  S.  W.  1179. 

BANKS  AND  BANKING. 

See  Assignments,  <8=49;  Contracts,  «=>10, 
105;  Corporations,  «=>123;  Frauds,  Statute 
of,  <8=»28. 

II.  BANKING  CORPORATIONS  AND 
ASSOCIATIONS. 
(B)  Capital,  Stock,  and  Dividends. 

®=>39  (Ky.)  Plaintiff,  induced  by  fraudulent 
representations  of  president  of  bank  to  sub- 
scribe for  its  stock,  giving  note,  held  entitled  to 
rescission  of  subscription  contract,  and  to  can- 
cellation of  note,  m  banking  commissioner's 
action  thereon  on  the  bank's  insolvency. — 
Smith  v.  Jones,  191  S.  W.  600. 
3=938  (Tex.Civ.App.)  Where  the  organizer  of 
a  bank  induced  defendant  to  subscribe  to  its- 
stock  and  execute  his  note,  agreeing  to  pur- 
chase defendant's  stock,  promising  to  pay  de- 
fendant's note  on  request  and  to  indemnify  de- 
fendant against  all  loss,  the  organiser's  prom- 
ises were  supported  by  sufficient  consideration. 
—Anderson  v.  First  Nat.  Bank,  191  S.  W.  836. 

(R)  Insolvency  and  Dissolution. 

<@=>78  (Mo.App.)  A  valid  assignment,  made  by 
a  bank  in  Mississippi  for  equal  benefit  of  all 
of  its  creditors  of  all  of  its  property  wherever 
situated,  would  vest  title  in  assignee  to  person- 
al property  of  assignor  situated  in  Missouri  a» 
against  creditors  seeking  to  gain  a  preference 
by  attachment— Carmichael  v.  Tishomingo 
Banking  Co.,  191  S.  W.  1043. 

Where  an  assignment  for  creditors  expressly 
assigned  all  of  property  of  assignor  bank  as 
shown  by  a  schedule  attached  and  any  other 
property  which  might  be  omitted,  assignee  ac- 
quired title  as  against  a  plaintiff  in  attachment 
to  a  fund  not  listed  in  schedule  because  credited 
to  account  of  drawee  of  drafts  issued  against  it 
without  awaiting  the  presentation  of  paper  to 
drawee. — Id. 

HI.  FUNCTIONS  AND  DEALINGS. 

(B)  Representation  of  Bank  by  Ofleen 
and  Aarents. 

<S=»I06  (Tex.Civ.App.)  Where  a  clerk  tempo- 
rarily alone  in  the  bank  accepted  by  telephone 
a  check  on  a  specific  fund  and  promised  to  pay 
the  check  when  presented,  the  bank  held  liable 
to  the  payee— Cotulla  State  Bank  v.  Herronr 
191  S.  W.  154. 
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«=>II6(4)  (Ky.)  As  general  law  of  "agency  ap- 
plies between  cashier  and  his  bank  and  third 
parties,  whenever  one  deals  with  a  cashier  in- 
dividually, such  person  is  put  on  notice  that 
cashier  is  not  acting  for  bank.— Ohio  Valley 
Banking  &  Trust  Co.  v.  Citizens'  Nat.  Bank, 
191  8.  W.  433. 

Where  -defendant  bank's  cashier  who  had 
pledged  his  stock  to  plaintiff  bank  to  secure 
individual  loan  converted  the  same  after  se- 
curing and  surrendering  it  for  reissue,  held, 
that  plaintiff  could  not  invoke  rule  that  defend- 
ant is  charged  with  knowledge  of  its  cashier  of 
transactions  within  scope  of  the  bank's  busi- 
ness, although  required  in  another  transaction. 
—Id. 

Where  officer  of  a  bank  is  personally  interest- 
ed in  a  transaction  to  which  bank  is  a  party  in 
interest,  bank  is  not  charged  with  knowledge 
acquired  by  officer  in  regard  to  transaction  as 
he  will  not  be  presumed  to  impart  knowledge 
which  is  adverse  to  his  own  interest  unless  of- 
ficer acts  for  both  banks  or  is  sole  representa- 
tive of  bank  with  which  he  deals. — Id. 
<S=»II6(6)  (Ky.)  Where  a  cashier  of  defendant 
bank  who  had  pledged  his  stock  therein  with 
plaintiff  to  secure  an  individual  loan  did  no  un- 
lawful act  until  after  he  secured  the  certificates 
and  surrendered  them  for  reissue  of  stock,  he 
bad  no  knowledge  aside  from  intention  to  con- 
vert certificates  which  could  have  affected  rights 
or  liabilities  of  defendant  bank  if  such  knowl- 
edge be  imputed  to  it — Ohio  Valley  Banking  & 
Trust  Co.  t.  Citizens'  Nat.  Bank,  191  S.  W. 
433. 

*s»  1 17  (Ky.)  Where  cashier  of  defendant 
bank  pledged  his  stock  therein  to  plaintiff 
bank  to  secure  individual  loan,  plaintiff's 
act  in  addressing  certificates  to  him  as 
cashier  on  returning  them  to  him  for  reissue, 
held  not  to  make  the  transaction  bank  business. 
—Ohio  Valley  Banking  &  Trust  Co.  v.  Citizens' 
Nat  Bank,  191  S.  W.  433. 

(C)  Deposit*. 

<8=>I34(4)  (Tex.Civ.App.)  When  customer  makes 
special  deposit  in  bank  of  funds  to  discharge 
liabilities  which  may  be  presented  for  payment, 
it  cannot  be  used  for  any  other  purpose,  and 
cannot  be  used  to  pay  note  due  bank  unless  so 
intended  at  the  time  of  deposit— Ootulla  State 
Bank  v.  Herron,  191  S.  W.  154. 
€=»I42  (Ark.)  Where  plaintiff's  indorsement  of 
check  payable  to  another  and  presented  to  de- 
fendant bank  for  payment  amounted  to  contract 
to  indemnify  bank  in  case  check  was  not  paid, 
bank  was  entitled  to  charge  check  back  to  ac- 
count of  plaintiff  upon  failure  of  maker  to  pay. 
—Arkansas  Nat  Bank  v.  Gunther,  191  S.  W. 
901. 

«=>  1 53  (Ky.)  As  to  papers  placed  in  a  safety 
deposit  box  kept  by  a  bank  as  an  accommoda- 
tion to  customers,  the  bank  occupied  the  posi- 
tion of  a  bailee  without  compensation,  and  was 
only  bound  to  exercise  slight  care.— Kierce's 
Adm'r  v.  Farmers'  Bank,  191  8.  W.  644. 
«=>I54(8)  (Ky.)  In  an  action  against  a  bank 
for  wrongfully  surrendering  notes  left  with  it, 
held  that  there  was  no  evidence  that  the  notes 
were  placed  there  for  collection,  or  as  a  special 
deposit,  but  showed  that  they  were  merely  left 
there  in  its  safety  deposit  box  kept  for  accom- 
modation of  depositors.— Kierce's  Adm'r  v.  Far- 
mers' Bank,  191  S.  W.  644. 

In  an  action  against  a  bank  for  surrender- 
ing to  husband  notes  payable  to  husband  and 
wife,  after  directions  by  wife  not  to  do  so,  held 
that  the  evidence  was  sufficient  to  submit  the 
case  to  the  jury  on  theory  of  bank's  bad  faith 
and  gross  negligence.— Id. 

<S=»I54(8)  (Tex.Civ.App.)  Evidence  held  insuf- 
ficient to  support  judgment  based  on  conversion 
of  proceeds  of  check  sent  by  cross-complainant 
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bank  to  cross-defendant  bank  for  collection.— 
First  State  Bank  of  Teague  v.  Munger,  191  a 
W.  596. 

IV.  NATIONAL  BANKS. 

<g=243  (Ky.)  Appraisers  appointed  under  a  con- 
tract for  the  sale  of  national  bank  stock  to  deter- 
mine the  value  of  the  assets  by  which  the  pur- 
chase price  was  fixed  are  agents  of  both  par- 
ties, and  neither  can  take  advantage  of  their 
failure  to  prepare  list  in  accordance  with  the 
contract  requirements.— Kentucky  Title  Sav. 
Bank  &  Trust  Co.  v.  Day,  191  S.  W.  886. 

A  contract  for  the  sale  of  the  majority  of  the 
stock  of  a  national  bank  which  required  the 
buyer  to  pay  the  seller  the  amounts  distributed 
by  the  bank  among  its  stockholders,  held  not  to 
make  the  buyer  a  trustee  for  the  seller  to  see 
that  the  bank  made  the  distribution.— Id. 

A  contract  for  the  purchase  of  national  bank 
stock  held  to  show  that  the  appraisement  of  the 
bank's  assets  to  determine  the  amount  the  buyer 
should  pay  had  not  been  made  when  the  contract 
was  executed.— Id. 

©=249(3)  (Ky.)  A  contract  for  the  sale  of  na- 
tional  bank  stock  by  a  trustee,  held  not  to  re- 
quire, the  buyer  to  pay  the  amount  of  assets  held 
by  the  bank  as  collateral  in  excess  of  the  liability 
Bccuroil  thereby,  though  that  amount  had  been 
included  by  the  appraisers  appointed  to  deter- 
mine the  value  of  the  assets  chargeable  to  stock, 
surplus,  and  undivided  profits;  the  surplus  ot 
which  over  a  specified  amount  was  to  be  paid 
by  the  buyer  to  the  seller. — Kentucky  Title  Sav. 
Bank  &  Trust  Co.  V.  Day,  191  S.  W.  886. 
<@=283  (Ky.)  Where  a  savings  bank  purchased 
the  majority  of  the  stock  in  a  national  bank  and 
had  its  directors  and  principal  officers  made  the 
directors  and  principal  officers  of  the  national 
bank,  the  two  banks  were  not  thereby  merged. — 
Kentucky  Title  Sav.  Bank  &  Trust  Co.  v.  Day, 
191  S.  W.  886. 

BARTER. 

See  Exchange  of  Property. 

BASTARDS. 

See  Taxation,  «=>875. 

IV.  PROPERTY. 

<8=>I05  (Tenn.)  The  rule  of  Shannon's  Code,  $ 
5408,  creating  the  relation  of  father  and  child 
between  a  father  and  his  legitimated  child,  is 
not  weakened,  as  to  the  rights  of  the  child  to 
inherit  from  such  father,  because  his  mother's 
rights  as  to  the  child's  person  are  superior  to 
those  acquired  by  his  father.— Baker  v.  Miller, 
191  S.  W.  627. 

BATTERY. 

See  Assault  and  Battery. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  «=»705-819. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  Law,  «=400;  .Evidence,  «=>157- 
187. 

BIGAMY. 

®=>4  (Tex.Cr.App.)  In  indictment  for  bigamy, 
it  is  essential  that  name  of  lawful  wife  be  given. 
— Gunter  v.  State,  191  S.  W.  541. 

BILL  OF  EXCEPTIONS. 

See  Appeal  and  Error,  «=»544-653;  Excep- 
tions, Bill  of. 

BILL  OF  EXCHANGE. 

See  Assignments,  <g=>49. 
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BILL  OF  LADING. 

See  Evidence,  ®=»407;  Carriers,  "8=53-68, 
150,  159. 

BILLS  AND  NOTES. 

See  Agriculture,  <5=>7;  Assignments,  4S»49; 
Banks  and  Banking,  ©=»142:  Carriers,  <S=» 
57;  Evidence,  <©=»419;  Husband  and  Wife, 
€=>85 ;  Interest,  ®=»17 ;  Limitation  of  Ac- 
tions, <S=»25:  Pledges,  «=>12,  58;  Pleading, 
<8=148;  Trial,  <S=>25;  Usury,  «=»26;  Ven- 
dor and  Purchaser,  <8=>182,  261. 

I.  REQUISITES  AND  VALIDITY. 

CD)  Acceptance. 

«=>68  (MoA.pp.)  Under  Rev.  St.  1909,  f  10102, 
a  telegram  sent  by  drawee  of  drafts  reading 
"cannot  certify  by  wire,  account  amply  good 
now,"  held  not  an  acceptance  of  drafts,  and,  up- 
on receipt  of  notice  that  drawer  bad  made  an 
assignment  for  creditors,  drawee  properly  de- 
clined to  honor  paper.— Carmichael  v.  Tishomin- 
go Banking  Co.,  191  S.  W.  1043. 

(F)  Validity. 
<3=»l  12  (Tex.Civ.App.)  Notes  held  valid,  though 
effort  to  create  lien  on  homestead  for  entire 
debt  was  ineffectual  because  part  of  debt  was 
for  something  for  which  homestead  could  not  be 
incumbered.— M.  Kangerga  &  Bro.  v.  Willard. 
191  S.  W.  195. 

II.  CONSTRUCTION  AND  OPERATION. 

®=> 12 1  (Tenn.J  Persons  signing  notes  as  joint 
makers  and  primarily  liable  thereon  to  the  payee 
cannot  impose  their  attitude  of  sureties  inter 
sese  upon  the  payee  or  holder  so  as  to  affect  his 
rights.— Merrimon  v.  Parkey,  191  S.  W.  327. 
<S=3|26  (Tenn.)  Liability  of  one  assuming  a 
note  includes  liability  for  attorney's  fee  stipu- 
lated therein. — Merrimon  v.  Parkey,  191  S.  W. 
327. 

The  liability,  on  stipulation  to  pay  attorney's 
fee,  of  one  assuming  to  pay  a  note  is  not  affect- 
ed by  his  lack  of  actual  notice  or  knowledge  that 
the  note  contained  such  a  stipulation. — Id. 

IV.  NEGOTIABILITY  AND  TRANSFER. 

(A)  Initrnmeatt  Hesrotf  able. 

<S=»I55  (Tenn.)  Under  Negotiable  Instruments 
Act,  §  1.  subsec.  3,  a  note  containing  a  provision 
that  obligors  authorized  an  extension  of  time  of 
payment  without  impairing  liabilities  and  agree- 
ment by  sureties  to  waive  notice  of  such  exten- 
sion held  negotiable.— Bank  of  Whitehouse  v. 
White,  191  S.  W.  332. 

V.  RIGHTS  AND  LIABILITIES  ON  IN- 

DORSEMENT OR  TRANSFER. 
(B)  Indorsement  tor  Transfer. 

<g=>284  (Ark.)  Where  plaintiff  was  required  to 
indorse  check  payable  to  another  before  it  was 
cashed  by  defendant  bank,  as  he  had  previously 
been  required  to  do  on  presenting  checks  payable 
to  same  person,  and  which  requirement  was  also 
in  accordance  with  custom  of  bank,  plaintiff's 
indorsement  amounted  to  contract  to  indemnify 
bank  in  case  cbeclrwas  not  paid. — Arkansas  Nat. 
Bank  v.  Gunther,  191  S.  W.  901. 

(D)  Bona.  Fide  Purchasers. 

^=»337  (Mo.App.)  By  direct  provision  of  Nego- 
tiable Instruments  Law,  f  10026,  prescribing 
what  constitutes  notice  of  infirmity  in  instru- 
ment or  defect  in  title  of  person  negotiating  it, 
to  constitute  notice  party  receiving  instrument 
must  have  actual  knowledge  of  infirmity  or  de- 
fect, or  knowledge  of  such  facts  that  his  action 
in  taking  instrument  amounts  to  bad  faith. — 
Central  Bank,  Columbia,  Mo.,  v.  Lyda,  191  S. 
W.  245. 

€=3350  (Mo.App.)  As  against  the  owner  and 
payee  of  a  note  who,  by  indorsing  it  in  blank 
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and  delivering  it  to  G.,  clothes  him.  with  all  the 
indicia  of  ownership,  one  buying  it  after  matu- 
rity of  G.  without  notice,  gets  title.— Priest  v. 
Garnett,  191  S.  W.  1048. 

€=>358  (Mo.App.)  Under  Negotiable  Instru- 
ments Law,  §g  9996,  9998,  where  bank  received 
and  accepted  notes  as  collateral  when  parties 
delivering  them  owed  bank  for  money  paid  out 
on  their  checks,  there  was  consideration  for 
transaction.— Central  Bank,  Columbia,  Mo.,  v. 
Lyda,  191  S.  W.  245. 

<8=»375  (Tex.Civ.App.)  Under  constitutional 
provisions  that  no  corporation  shall  issue  stocfc 
except  for  money,  labor  or  property,  and  Rev. 
St  1911,  arts.  1146,  1147,  held  that,  while  con- 
sideration  for  a  note  issued  for  corporate  stock 
is  void  or  illegal,  note  is  not  void  in  the  hands 
of  a  bona  fide  purchaser  for  value. — Lockney 
State  Bank  v.  Martin,  191  S.  W.  796. 
<3=>378  (Ark.)  Under  Negotiable  Instruments 
Act,  i  124,  alteration  of  check  after  delivery 
without  knowledge  or  consent  of  maker,  so  as  to 
leave  no  sign  of  alteration  ordinarily  observable, 
avoids  check  as  to  drawer,  even  in  hands  of  in- 
nocent holder  before  maturity.— Arnold  v.  Wood, 
191  S.  W.  960. 

VI.  PRESENTMENT,  DEMAND,  NO- 
TICE. AND  PROTEST. 

<8=4I4  (Ky.)  Where  a  note  was  not  negotiated 
before  maturity  but  remained  in  the  hands  of  the 
original  obligees,  a  maker  and  original  obligor 
was  not  entitled  to  notice  of  dishonor  or  nonpay- 
ment thereof  under  Negotiable  Instruments  Law, 
Ky.  St.  J  3720b,  subsecs.  102-104.— Sim 
Citizens'  Bank  of  Carrsville,  191  S.  W.  489. 

VTL  PAYMENT  AND  DISCHARGE. 

<gi=»427(l)  (Ky.)  Any  joint  obligee  has  right  to 
collect  note  executed  to  himself  and  others,  and 
his  receipt  of  obligation  is  binding  on  other  ob- 
ligees, and  is  acquittance  of  maker. — Ethineton 
v.  Rigg,  191  S.  W.  98. 

<3=>433  (Ark.)  In  suit  to  recover  possession  of 
mortgaged  mules,  indorsement,  "Paid  in  full," 
on  checks  issued  by  plaintiff  mortgagee  in  pay- 
ment of  improvements  made  by  defendant  mort- 
gagor on  plaintiff's  land  in  payment  of  note  and 
mortgage,  held  not  conclusive,  but  merely  rais- 
ing presumption  of  payment. — Barron-Fisher- 
Caudffl  Land  Co.  v.  Rhocla,  191  S.  W.  229. 

vm.  ACTIONS. 

®=>444  (Tex.Civ.App.)  Mere  knowledge  on  the 
part  of  a  bank,  holder  of  notes,  that  a  third 
party  was  an  indemnitor  and  had  agreed  to 
pay  the  same,  did  not  impose  on  the  bank  any 
obligation  to  pursue  the  third  party  and  to 
exhaust  securities  owned  by  bim  and  in  the 
bank's  hands  before  Buing  the  maker. — Ander- 
son v.  First  Nat.  Bank,  191  S.  W.  836. 
<S=>489(7)  (Mo.App.)  In  suit  on  notes  by  bank 
whose  petition  alleged  it  was  owner,  held,  that 
there  was  no  failure  of  proof  because  bank's 
evidence  showed  it  merely  held  notes  as  collat- 
eral security.— Central  Bank,  Columbia,  Mo., 
v.  Lyda,  191  S.  W.  245. 

®=>494  (Ky.)  In  action  on  renewal  note  ex- 
ecuted by  defendant,  and  by  her  son  as  surety, 
in  alleged  ignorance  of  their  legal  rights  and 
upon  plaintiff's  false  representations  that  it  evi- 
denced a  debt  for  which  defendant  was  liable  aa 
joint  obligor  on  original  note,  defendants  had 
the  burden  of  proof. — Longnecker  v.  Bondurant, 
191  S.  W.  286. 

®=>495  (Ky.)  Ordinarily  it  will  be  presumed 
that  the  names  of  all  persons  appearing  as 
obligors  to  a  note,  in  the  absence  of  some  de- 
scriptive word  or  term  showing  a  contrary  in- 
tent, are  principals,  which  presumption  may  be 
strengthened  or  overcome  by  circumstances  as 
to  its  execution,  or  by  conduct  of  the  parties.— 
Longnecker  v.  Bondurant,  191  S.  W.  286. 
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$=a5l6  (Ky.)  Evidence  held  to  sustain  Judg- 
ment for  payee  of  demand  note  for  amount  of 
the  note.— Smith  v.  CaudiU,  191  S.  W.  625. 
<8=»527(1)  (Ky.)  Evidence  held  insufficient  to 
show  that  the  maker  of  a  note  had  ever  paid 
any  sum  thereon.— Smith  v.  CaudiU,  191  S.  W. 
626. 

•8=534  (Tenn.)  An  attorney's  fee  provided  for 
in  a  note  is  a  constituent  part  of  the  obligation, 
enforceable  by  or  in  behalf  of  the  holder  in 
action  on  the  note,  and  is  not  a  separate  cause 
of  action.— Merrimon  v.  Parkey,  191  S.  W.  327. 
•8=537(1)  (Ky.)  In  action  on  renewal  note  ex- 
ecuted by  defendant  and  her  son,  held,  on  the 
evidence,  that  whether  defendant's  relation  to 
original  note  was  that  of  principal  or  surety 
was  for  the  jury. — Longnecker  v.  Bondurant, 
191  S.  W.  286. 

€=537(1)  (Ky.)  In  suit  on  notes  by  assignee  of 
indorser  who  paid  them,  question  whether  notes 
were  executed  for  joint  accommodation  and  on 
joint  request  ci  indorser  and  maker's  brother, 
payee  and  indorser,  held  for  jury. — Sales  v.  Mar- 
tin, 191  S.  W.  480. 

®=537(6)  (Mo.App.)  In  suit  on  notes,  question 
whether  cashier  of  bank,  when  taking  them  from 
payee,  had  notice  of  payee's  fraud,  or  knowledge 
of  such  facts  that  his  action  in  taking  notes 
amounted  to  bad  faith,  held  for  jury.— Central 
Bank,  Columbia,  Mo.,  v.  Lyda,  191  S.  W.  245. 
<S=538(2)  (Mo.App.)  In  suit  on  notes;  instruc- 
tion held  erroneous  as  not  Informing  jury  what 
was  necessary  to  be  done  by  cashier  of  plaintiff 
bank  in  order  to  signify  to  payee  of  notes  his 
intention  to  accept  them  as  collateral. — Central 
Bank,  Columbia,  Mo.,  v.  Lyda,  191  S.  W.  245. 
•8=538(4)  (Mo.App.)  In  suit  on  notes  which 
plaintiff  bank  claimed  payee  pledged  with  it  as 
collateral,  defendant's  instruction  that,  for  bank 
to  recover,  jury  must  believe  that  it  took  notes 
in  good  faith  and  for  value,  held  improper  as 
misleading. — Central  Bank,  Columbia,  Mo.,  v. 
Lyda,  191  S.  W.  245. 

BINDING  RECEIPT. 

See  Insurance,  $=»132. 

BOARDS. 

See  Master  and  Servant,  <S=>416. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  <S=337-378 ;  Vendor  and 
Purchaser,  •8=224-242. 

BONDS. 

See  Bail;  Breach  of  the  Peace,  <8=16-22; 
Counties,  €=123,  174 ;  Estoppel,  «=18 ;  Ex- 
ecution, ©=»154;  Guardian  and  Ward,  €= 
176;  Indemnity,  <fc=»l ;  Mechanics'  Liens, 
•8=313;  Principal  and  Surety;  Schools  and 
School  Districts,  «=81,  97;  Sheriffs  and 
Constables,  <S=170. 

BOUNDARIES. 

See  Evidence,  «J=56S. 

I.  DESCRIPTION. 

4f=3(3)  (Ky.)  Where  patent  of  land  described 
natural  objects,  and  there  were  no  corners  or 
marked  objects  on  line  between  corners  men- 
tioned, line  must  run  in  a  straight  line  between 
them,  although  in  different  course  than  describ- 
ed and  longer  distance  than  patent  indicated. — 
Carter  v.  Elk  Coal  Co.,  191  S.  W.  294. 

In  determining  location  of  boundaries,  natur- 
al, permanent  or  marked  objects  called  for  in 
deed  control  courses  and  distances  when  there  is 
a  conflict.— Id. 
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<£=>3(4)  (Mo.)  Paragraph  of  testator's  will,  and 
codicil  thereto,  devising  to  testator's  son  land 
"lying  east  of  a  ditch  running  north  and  south 
through  said  tract  of  land,  containing  ten  acres, 
more  or  less,"  held  to  have  devised  to  son  all 
land  on  east  of  ditch,  the  natural  monument 
controlling.— Fries*  v.  Butcher,  191  S.  W.  66. 
€=»3(6)  (Tex.Civ.App.)  Where  boundaries  of  a 
grant  as  actually  located  and  measured  on 
ground  were  so  described  in  deed,  they  are  lim- 
its of  grantee's  rights,  although  parties  intend- 
ed to  make  northern  line  in  common  with  north- 
ern boundary  of  a  larger  tract  subsequently 
found  to  be  further  north  than  boundary  de- 
scribed in  deed.— Chesson  v.  La  Flore,  191  S. 
W.  745. 

€=3(6)  (Ky.)  In  case  of  conflict  between  cours- 
es and  distances  in  field  notes,  and  those  de- 
scribed in  plat  to  the  land,  form  of  the  plat 
made  by  surveyor  is  entitled  to  weight  to  deter- 
mine lines  only  when  they  are  not  controlled  by 
natural  monuments.— Carter  v.  Elk  Coal  Co., 
191  S.  W.  294. 

€=»4  (Ky.)  Where  land  patent  described  one 
line  of  tract  as  beginning  at  sugar  tree  "down 
the  spur"  to  a  sourwood,  and  giving  course  and 
distance,  "down  the  spur"  did  not  mean  that  the 
line  must  run  with  meanders  of  ridge  of  spur, 
but  in  a  straight  line  between  permanent  objects 
mentioned  as  corners.— Carter  v.  Elk  Coal  Co., 
191  S.  W.  294. 

II.  EVIDENCE,  ASCERTAINMENT,  AND 
ESTABLISHMENT. 

•3=36(3)  (Ky.)  The  original  plat  of  surveyor 
who  surveyed  land  patented  held  admissible 
in  evidence.— Carter  v.  Elk  Coal  Co.,  191  S.  W. 
294. 

€=40(1)  (Ky.)  Although  location  of  corner  or 
line  in  deed  is  matter  of  fact  for  jury,  where 
location  of  line  in  patent  between  two  existing 
corners  described  depended  upon  construction  of 
description  in  patent,  it  was  a  question  of  law. 
—Carter  v.  Elk  Coal  Co.,  191  S.  W.  294. 
•8=52(3)  (Ky.)  Plaintiff  in  ejectment  for  land 
could  not  have  been  bound  by  report  of  commis- 
sioners to  make  division' of  lands  of  defendants' 
deceased  father  allotting  adjoining  tract  to  de- 
fendant, where  he  was  not  a  party  to  division 
suit,  and  was  not  present  when  line  was  run 
or  fixed  by  commissioners.— Crutcher  v.  Hill, 
191  S.  W.  455. 

BOYCOTT. 

See  Schools  and  School  Districts,  «J=»172. 

BREACH  OF  THE  PEACE. 

•3=16  (Ky.)  Under  Cr.  Code  Prac.  SS  882-893, 
and  Ky.  St.  $  2557b,  subsec.  3,  held  that,  on  a 
second  conviction  for  illegal  sale  of  intoxicat- 
ing liquors,  a  recognizance  could  be  taken  instead 
of  a  technical  bond.— Combs  v.  Commonwealth, 
191  S.  W.  87. 

€=  1 9  (Ky.)  Where  one  convicted  of  illegal  sale 
of  intoxicating  liquors  was  incorrigible,  and  the 
docket  at  each  term  was  plastered  with  in- 
dictments against  him,  it  was  not  an  abuse  of 
discretion  for  the  court  to  fix  a  recognizance  to 
keep  the  peace  at  $1,000,  under  Cr.  Code  Prac. 
§  393.— Combs  v.  Commonwealth,  191  S.  W.  87. 
<g=22  (Ky.)  Action  by  commonwealth  on  re- 
cognizance to  keep  the  peace,  given  after  second 
conviction  of  illegal  sale  of  intoxicating  liquors, 
is  a  permissible  remedy  to  recover  for  violation 
of  the  bond.— Combs  v.  Commonwealth,  191  S. 
W.  87. 

In  action  by  state  on  recognizance  to  keep 
peace  after  second  conviction  of  illegal  sale  of 
intoxicating  liquor,  which  was  entered  into  with- 
out objection,  it  will  be  presumed  in  absence  of 
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attack  on  the  recognizance  order  that  the  court 
found  the  necessary  facts  before  taking  it. — Id. 

In  action  by  state  on  recognizance  after  sec- 
ond conviction  of  illegal  sale  of  intoxicating 
liquor,  it  will  be  presumed,  in  the  absence  of 
appeal  from  the  order  for  alleged  excessive 
amount,  that  the  sum  of  $1,000  was  not  exces- 
sive, in  spite  of  Cr.  Code  Prac  $  393.— Id. 

BREEDING. 

See  Animals. 

BRIDGES. 

See  Counties,  «=>174. 

t.  ESTABLISHMENT,  CONSTRUCTION. 
AND  MAINTENANCE. 

$=»27  (Tex.Civ.App.)  Similar  conditions. not  be- 
ing shown  to  exist  in  streams,  evidence  of 
strength  of  a  bridge  spanning  one  was  not  ad- 
missible in  an  action  by  a  county  for  damages 
to  its  bridge  across  the  other  caused  by  failure 
of  railway  company's  bridge  to  withstand  flood. 
—San  Antonio  &  A.  P.  Ry.  Co.  v.  Milam  County, 
191  S.  W.  571. 

Evidence  that  bridges  spanning  the  same 
stream  below  and  above  the  one  in  question 
withstood  floods,  where  conditions  of  bridge  and 
water  are  not  shown  to  be  similar,  is  inadmissi- 
ble to  show  strength  of  the  bridge  in  question. 
-Id. 

In  an  action  against  railway  company  for 
failure  to  maintain  substantial  bridge  which  in 
flood  damaged  county  bridge,  requested  instruc- 
tions held  not  to  present  a  consideration  of  all 
relevant  facts. — Id. 

Special  findings  that  the  flood  was  unprec- 
edented, that  it  was  the  proximate  cause  of 
the  injury,  but  that  railroad  could  have  rea- 
sonably anticipated  the  flood,  were  in  conflict, 
and  no  judgment  could  be  rendered  thereon. 
— Id. 

BRIEFS. 

See  Appeal  and  Error,  «=»758-767. 

BROKERS. 

See  Factors ;  Trial,  <S=»252. 

II.  EMPLOYMENT  AND  AUTHORITY. 

«=»9  (Mo.)  Where  defendant  gave  plaintiff  writ- 
ten authority  to  sell  farm  as  his  agent,  and 
later  plaintiff,  with  defendant's  consent,  purchas- 
ed the  farm  himself,  this  agreement  terminated 
the  agency.— Meek  v.  Hurst,  191  8.  W.  68. 

IV.  COMPENSATION  AND  LIEN. 

«=44  (Tex.Civ.App.)  A  defendant,  having  list- 
ed property  for  sale  with  plaintiff  for  no  par- 
ticular period,  could  revoke  the  agency  and  sell 
land  himself  without  incurring  liability,  pro- 
vided he  acted  in  good  faith,  and  not  to  escape 
payment  of  commissions. — Witcher  v.  Adams, 
191  S.  W.  899. 

V.  ACTIONS  FOR  COMPENSATION. 

<S=»86(1)  (Tex.Civ.App.)  In  an  action  to  recov- 
er commissions  for  sale  of  land,  held,  that  evi- 
dence did  not  sustain  plaintiff's  allegation  that 
defendant  agreed  to  pay  commission  if  latter 
sold  to  a  customer  found  by  plaintiff. — Witcher 
v.  Adams,  191  S.  W.  399. 
€=>86(2)  (Tex.Civ.App.)  In  an  action  for  com- 
missions for  sale  of  land  listed  with  plaintiff  by 
defendant,  held,  that  evidence  did  not  show  bad 
faith  in  defendant's  revocation  of  the  agency. — 
Witcher  v.  Adams,  191  S.  W.  399. 

<3=»86(4)  (Ark.)  In  action  for  real  estate  sale 
commission,  defense  being  plaintiff  was  not  the 
procuring  cause  of  the  sale,  evidence  held  to 
support  a  verdict  for  defendant— Jaggers  v. 
Graham,  191  S.  W.  233. 


<8=>88(2)  (Tex.Clv.App.)  In  an  action  for  com- 
missions upon  sale  of  land  listed  with  plaintiff 
by  defendant,  but  sold  by  the  latter,  where  the 
uncontradicted  evidence  showed  the  agency  to 
have  been  terminated  in  good  faith  long  prior  to 
the  sale,  the  defendant  should  have  had  an  in- 
structed  verdict.— Witcher  v.  Adams,  191  &  W. 

3"'    BUILDING  CONTRACTS. 

See  Contracts,  <8=>217. 

BULK  SALES. 

See  Fraudulent  Conveyances,  €=>280;  Limita- 
tion of  Actions,  <8=>124 ;  Pleading,  $=>& 

BY-LAWS. 

See  Insurance,  <8=54,  719. 

CAFETERIA. 

See  Schools  and  School  Districts,  «=>172. 

CANCELLATION  OF  INSTRUMENTS. 

See  Homestead,  <9=>133;  Insurance,  <8=»229 ; 
Quieting  Title ;  Reformation  of  Instruments. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

<3=>23  (Mo.)  In  action  in  ejectment  and  in  equi- 
ty to  quiet  title  defended  on  ground  that  plain- 
tiffs' deed  was  obtained  through  fraud,  and 
praying  that  it  be  canceled,  where  defendants 
did  not  offer  to  cancel  contract  of  sale  or  other- 
wise place  parties  in  statu  quo,  equity  will  deny 
all  relief.— Johnson  ▼.  Crowley,  191  S.  W.  690. 

XL  PROCEEDINGS  AND  RELIEF. 

<&=>34(1)  (Ky.)  Grantor  of  land  waiting  three 
years  before  bringing  an  action  to  cancel  deed 
for  fraud  held  guilty  of  laches. — Finlayson  v. 
Cuyuga  Coal  &  Coke  Co.,  191  S.  W.  486. 
<g=>37(5)  (Tex.Civ.App.)  One  seeking  judicial 
annulment  of  a  contract  as  not  permitted  by 
law  must  allege  facts  disclosing  its  unlawful 
character.— M.  Kangerga  &  Bro.  v.  Willard, 
191  S.  W.  195. 


See  Shipping. 


CARGO. 


CARMACK  AMENDMENT. 

See  Commerce,  <$=&. 

CARRIERS. 

See  Appeal  and  Error,  «=»1050,  1052,  1067, 
1170 ;  Commerce,  ®=»8 ;_  Courts,  <g=97,  489 ; 
Evidence,  «=>317,  474.  543;  Injunction,  «= 
85:  Trial,  <8=>191,  194,  244,  252,  255,  260. 
357. 

L  CONTROL  AND  REGULATION  OF 
COMMON  CARRIERS. 

(A)  la  General. 

<8=»4  (Mo.App.)  Where  plaintiff  corporation 
owned  steamboats  used  in  its  own  business,  and 
under  special  contracts  with  others  maintained 
no  ticket  or  freight  offices,  and  issued  no  bills  of 
lading,  held  not  to  be  a  common  carrier,  but  a 
mere  bailee  for  hire. — Osage  Tie  &  Timber 
Co.  v.  Gorg-Murphy  Timber  &  Grain  Co.,  191 
S.  W.  1026. 

The  test  of  whether  one  is  a  common  carrier 
is  whether  there  is  an  indiscriminate  dealing 
with  the  general  public,  and  whether  the  carrier 
would  be  liable  for  refusing  to  carry  for  any  one 
who  demanded  it— Id. 

«=»8  (Tex.)  Acts  30th  Leg.  (let  Ex.  Sess.)  c 
18,  {  1,  imposing  an  occupation  tax  on  one 
doing  express  business  by  "railroad,"  held  not  to 
apply  to  that  done  by  electric  interurbans. — 
North  Texas  Transfer  &  Warehouse  Co.  v. 
State,  191  S.  W.  550. 
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<8=»I2(1)  (Ark.)  In  an  action  to  recover  alleged 

overcharge,  held,  that  charge  for  transfer  of  ears 
containing  interstate  shipment  from  interchange 
tracks  to  industrial  tracks  within  limits  of  city 
should  have  been  at  rate  for  switching  service, 
under  item  66  of  Interstate  Commerce  Commis- 
sion's certificate.— St  Louis,  I.  M.  &  S.  By.  Co. 
v.  Ft  Smith  &  V.  B.  By.  Co.,  191  S.  W.  902. 
<8=»20(3)  (Tex.  Civ.  App.)  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  arts.  6670,  6671,  6677,  de- 
fining and  prohibiting  unjust  discrimination 
by  railroads  in  respect  to  services  rendered,  are 
to  be  strictly  construed,  and  anydoubt  resolved 
in  favor  of  the  railroad.— Ft.  Worth  &  D.  O. 
By.  Co.  v.  Frailer,  191  S.  W.  808. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  6670,  subd.  1,  denouncing  unjust  discrim- 
ination in  respect  to  railroad's  services,  is  de- 
claratory of  the  common  law,  under  which  it 
is  an  unjust  discrimination  for  a  common  car- 
rier "to  make  or  give  any  undue  or  unreason- 
able preference  or  advantage  to  any  particular 
person,"  etc— Id. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  6670,  subds.  1,  4,  railroad,  whose  trains 
from  station  at  which  plaintiff  purchased  ticket 
were  delayed  by  heavy  rains,  refusing  to  give 
plaintiff  transportation  in  exchange  for  his 
ticket  such  as  was  given  through  passengers, 
held,  not  guilty  of  an  unjust  discrimination- 
Id. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  6671,  plaintiff,  holding  ticket  from  W.,  and 
twice  refused  carnage  given  through  passengers 
by  detoured  route,  was  not  entitled  to  recover 
penalty,  where  carrier  on  next  day  gave  him 
such  transportation  without  extra  charge. — Id. 

Vernon's  Sayles'  Ann.  Civ.  St  1914,  art 
6670,  subd.  1,  declaring  it  an  unjust  discrim- 
ination for  any  railroad  to  give  any  unreason- 
able preference  to  any  particular  person,  or  to 
subject  any  traffic  to  an  unreasonable  delay, 
contemplates  a  delay  caused  by  unjust  discrim- 
ination, and  not  a  merely  negligent  delay.— Id. 
«=>20(3)  (Tex.  Civ.  App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art  6670,  subds. 
1,  4,  and  article  6671,  plaintiff  under  the  cir- 
cumstances held  not  entitled  to  recover  penalty 
for  unjust  discrimination  in  refusal  to  transport 
him  by  detoured  route  on  exchange  of  tickets 
and  without  additional  fare.— Ft  Worth  &  D. 
O.  By.  Co,  v.  Wella,  191  S.  W.  815. 

<8=>20(12)  (Tex.  Civ.  App.)  Under  Vernon's 
Sayles*  Ann.  Civ.  St  1914,  art.  6670,  subds.  1, 
4,  prohibiting  unjust  discrimination  by  railroads 
in  respect  to  services,  under  penalty,  unjust  dis- 
crimination is  usually  a  question  for  jury;  but 
when  facts  are  undisputed,  and  lead  to  but  one 
reasonable  conclusion,  it  becomes  question  of 
law  for  court.— Ft  Worth  &  D.  C.  By.  Co.  v. 
Frajder,  191  S.  W.  808. 

XX.  CARRIAGE  OF  GOODS. 

(B)  Bills  of  Lading:.  Shipping;  Receipts, 
and  Special  Contracts. 

4P=*47(1)  (Ark.)  There  can  be  no  contract  to 
carry  and  deliver  goods  unless  they  have  been 
actually  received,  and  carrier's  agent  has  no 
authority  to  issue  bill  of  lading  without  actual 
receipt  of  goods,  and  cannot  bind  carrier,  even 
as  to  innocent  holder  of  bill  of  lading. — Prescott 
&  N.  W.  B.  Co.  v.  Davis,  191  S.  W.  210. 

Carrier  receiving  strawberries  from  shipper 
in  good  condition,  whose  agent  was  authorized  to 
issue  bill  of  lading  changing  destination  of  ship- 
ment was  bound  by  terms  of  such  bill  of  lad- 
ing.—Id. 

<8=>53  (Ark.)  Negotiable  bills  of  lading  as  con- 
tracts for  the  carriage  of  property  are  to  be  con- 
strued according  to  their  terms.— Prescott  &  N. 
W.  B.  Co.  v.  Davis,  191  8.  W.  210. 
«=>57  (Ark.)  The  transferee  of  negotiable  bills 
of  lading  for  value  becomes  the  owner  of  the 
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shipment— Prescott  A  N.  W.  B  Co.  v.  Davis, 

191  S.  W.  210. 

Where  negotiable  bills  of  lading  contained 
nothing  that  would  put  transferee  on  notice 
that  shipments  would  not  take  route  designated 
and  notation  by  carrier's  agent  indicated  that 
shipment  had  been  diverted  from  certain  point 
transferee  might  rely  upon  bills  of  lading.— Id. 
<£=>68  (Ark.)  It  will  be  presumed  that  any  oral 
negotiations  respecting  terms  or  conditions  up- 
on which  goods  are  received,  route,  and  rate, 
are  merged  in  bill  of  lading.— Prescott  &  N.  W. 
B.  Co.  v.  Davis,  191  S.  W.  210. 

(D)  Transportation  and  Delivery  by 
Carrier. 

<S=>92  (Tex.Civ.App.)  At  common  law,  when 
property  received  by  a  common  carrier  under 
contract  of  shipment  is  taken  from  its  posses- 
sion by  a  sheriff  or  other  officer  acting  under 
judicial  process,  the  carrier's  liability  ceases. — 
Gulf,  O.  &  S.  F.  By.  Co.  v.  McKie,  191  S.  W. 
576. 

<8=94(5)  (Tex.Civ.App.)  In  an  action  against  a 
carrier  for  failure  to  deliver  goods,  refusal  of 
an  instruction  that  the  carrier  was  not  liable  for 
failure  to  deliver  if  the  goods  were  taken  under 
attachment  held  error.— Gulf,  O.  &  S.  F.  By. 
Co.  v.  McKie,  191  S.  W.  676. 

(B)  Delay  in  Transportation  or  Delivery. 

<@=»I05(1)  (Ark.)  Where  evidence  as  to  damage 
to  interstate  shipment  was  undisputed,  and 
nothing  in  bill  of  lading  provided  different  rule 
of  compensation  than  that  assessed,  no  question 
could  be  made  that  damages  were  erroneously 
assessed  upon  different  basis  than  provided  for 
in  contract — Prescott  &  N.  W.  B.  Co.  v.  Davis, 
191  S.  W.  210. 

(F)  Loss  of  or  Injury  to  Goods. 

<S=»  1 1 7  (Mo.App.)  A  common  carrier  must  fur 
nish  safe  vehicles  for  transporting  goods  received 
for  that  purpose.— McDaniel  Milling  Co.  v.  Mis- 
souri Pac.  By.  Co.,  191  S.  W.  1021. 

A  common  carrier  is  liable  for  furnishing  de- 
fective cars,  unless  the  shipper  himself  select* 
the  car,  knowing  the  defect  and  danger,  and 
there  are  other  cars  free  from  defects  reasonably 
available. — Id. 

<8=>I22  (Tex.Civ.App.)  If  goods  damaged  in 
transit  are  not  wholly  worthless,  consignee 
should  receive  and  handle  them  to  minimize  the 
damage,  if  possible.— Houston.  B.  &  W.  T.  By. 
Co.  v.  Brackin,  191  S.  W.  804. 
<g=>l24'/2  (Ky.)  Amount  realised  by  railroad 
from  sale  of  shipment  of  corn,  caused  to  become 
damp,  sticky,  and  heated  by  placing  in  dirty, 
damp,  air-tight  refrigerator  car,  held  to  belong 
to  successors  of  shipper. — Southern  By.  Co.  v. 
Avey,  191  S.  W.  460. 

<8=>I33  (Tex.  Civ.  App.)  Consignee,  in  suit 
against  carrier  for  negligent  damages  to  goods, 
may  show  his  own  efforts  to  minimise  damage. 
—Houston,  E.  &  W.  T.  By.  Co.  v.  Brackin,  191 
S.  W.  804. 

In  action  by  consignee  for  damages  to  goods, 
bis  testimony  that  firms  refused  to  buy  the 
goods  held  admissible  to  show  his  efforts  to 
minimize  damages.— Id. 

<©=>I35  (Tex.Civ.App.)  Measure  of  damages  for 
negligent  injury  to  goods  shipped  is  difference 
between  the  market  value  of  the  injured  goods 
at  the  destination  and  what  they  would  have 
brought  in  such  market  if  uninjured ;  the 
freight  if  not  prepaid,  being  deductible  from 
such  amount— Houston,  E.  &  W.  T.  By.  Co.  v. 
Brackin,  191  S.  W.  804. 

€=3  136  (Mo.App.)  In  action  against  carrier  for 
loss  on  shipment,  evidence  of  customary  inspec- 
tion of  cars  by  plaintiff  held  to  make  issue  for 
jury  as  to  condition  of  car  when  delivered  to 
original  carrier.— Equity  Elevator  Co.  v.  Union 
Pac.  B.  Co.,  191  S.  W.  1067. 
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(H)  Limitation  of  Liability. 

€=»  1 50  (Mo.App.)  A  carrier  cannot  exempt  it- 
self by  contract  from  liability  for  its  negligence 
in  not  furnishing  safe  vehicles  for  transporting 
goods.— McDaniel  Milling  Co.  v.  Missouri  Pac. 
By.  Co.,  181  S.  W.  1021. 

«=>I50  (Tex.Civ.App.)  The  common-law  doc- 
trine that  a  carrier  will  not  be  permitted  to  re- 
lieve himself  from  the  consequences  of  negli- 
gence on  his  part,  or  on  the  part  of  his  serv- 
ants or  employes,  is  generally  upheld  by  the 
federal  and  state  courts. — Western  Union  Tele- 
graph Co.  v.  Piper,  191  S.  W.  817. 
<8=»I59(3)  (Mo.App.)  Where  defense  of  failure 
to  give  notice  in  shipping  contract  was  complete 
when  loss  of  goods  through  wrongful  delivery  was 
first  brought  to  attention  of  road,  rond  could  not 
waive  it  by  investigating  claim  and  rejecting  it 
on  ground  different  than  that  of  failure  to  give 
notice— Harelson  v.  St.  Louis  &  S.  F.  R.  Co., 
191  S.  W.  1068. 

(I)  Connecting;  Carriers. 

<£=»I77(1)  (Ky.)  At  common  law,  carrier  for 
hire  is  insurer  of  safe  delivery,  and  shipper  has 
right  of  action  against  each  carrier  in  a  line 
in  turn  for  damage  occurring  upon  its  division. — 
Southern  Ry.  Co.  v.  Avey,  191  S.  W.  460. 

€=»I77(3)  (Ky.)  Under  Carmack  Amendment 
to  Interstate  Commerce  Act,  initial  carrier  is 
responsible  for  entire  damage  occurring  in 
transit  over  connecting  lines,  but  is  entitled  to 
recoup  for  any  part  of  loss  occurring  upon  line 
of  connecting  carriers. — Southern  Ry.  Co.  v. 
Avey.  191  S.  W.  460. 

<SS=I77(3)  (Mo.App.)  Unauthorized  delivery  of 
car  to  shipper  by  terminal  carrier  without  sur- 
render of  bill  of  lading  under  Interstate  Com- 
merce Act  rendered  initial  carrier  liable,  either 
in  tort  for  conversion  of  car  or  for  breach  of  con- 
tract of  carriage.— Peycke  Bros.  Commission  Co. 
v.  Sandstone  Co-op.  Co.,  191  S.  W.  1088. 
€=>I77(4)  (Ky.)  Under  Carmack  Amendment  to 
Interstate  Commerce  Act,  shipper  over  connect- 
ing lines  still  has  remedy  against  intermediate 
carrier  for  loss  occurring  on  its  line  only. — 
Southern  Ry.  Co.  v.  Avey,  191  S.  W.  460. 
€=>l8l'/2  (Mo.App.)  In  absence  of  evidence 
tending  to  show  shipper  of  goods  chose  to  re- 
gard initial  carrier  as  debtor  or  agent  to  col- 
lect price  of  goods  from  consignor,  who  obtained 
possession  without  surrender  of  bill  of  lading, 
held,  that  consignee  could  not  uphold  garnish- 
ment of  initial  carrier  as  debtor  or  shipper.— 
Peycke  Bros.  Commission  Co.  v.  Sandstone  Co- 
op. Co.,  191  S.  W.  1088. 
<8=»  185(1)  (Ky.)  In  action  by  shipper  over  con- 
necting lines  against  intermediate  carrier  for 
loss  occurring  on  its  line  only,  burden  is  on  him 
to  show,  not  only  damage,  bnt  that  it  occurred 
on  defendant's  and  not  on  connecting  line.— 
Southern  Ry.  Co.  v.  Avey,  191  S.  W.  460. 
■8=185(1)  (Mo.App.)  Where  it  is  shown  that 
shipment  was  delivered  to  original  carrier  in 
good  condition,  presumption  is  that  it  remained 
so  until  it  arrived  in  hands  of  terminal  carrier. 
— Equitv  Elevator  Co.  v.  Union  Pac.  R.  Co., 
191  S.  W.  1067. 

(K)  Discrimination  and  Overcharge. 

€=3202  (Mo.)  Freight  charges  collected  in  ex- 
cess of  Rev.  St.  1909.  |§  3241,  3242,  prescribing 
maximum  freight  rates,  may  be  recovered  after 
dissolution  of  the  federal  injunction  against  the 
statute's  enforcement.— White  v.  Delano,  191 
S.  W.  1012. 

In  an  action  to  recover  freight  charges  collect- 
ed in  excess  of  those  prescribed  in  Rev.  St  1909, 
U  3241,  3242,  defendant  carrier  must  charge 
against  the  shipper  only  the  amount  it  paid  a 
terminal  company  for  switching  delivery  re- 

Srdless  of  what  the  terminal  company  might 
ve  charged  under  the  statute. — Id. 


HI.  CARRIAGE  OF  UVB  STOCK. 

€=»2l5tt)  (Tex.Civ.App.)  If  there  was  no  un- 
reasonable delay,  no  rough  handling  out  of  the 
ordinary,  or  if  cattle  were  damaged  owing  to 
their  nature  or  condition  or  other  causes  over 
which  the  carrier  bad  no  control,  carrier,  if  it 
used  ordinary  care,  would  not  be  liable.— Pan- 
handle &  S.  F.  Ry.  Co.  v.  Morrison,  191  S.  W. 
138. 

€=9218(7)  (Ark.)  It  is  immaterial  that  shipper 
of  a  jack  under  limited  liability  contract  did 
not  know  of  his  choice  of  rates  under  contract 
for  unlimited  liability— Scullin  v.  Eoff,  191  S. 
W.  31. 

Where  interstate  carrier  might  receive  jack 
at  rate  designated  as  limited  liability  contract 
and  it  did  not  refuse  to  permit  shipment  under 
higher  rate  and  upon  an  unlimited  liability  con- 
tract, shipper's  recovery  would  be  governed  by 
limited  liability  contract  on  basis  of  valuation 
released  to  $  100.— Id. 

€=3218(8)  (Tex.Civ.App.)  Carrier  must  use  ordi- 
nary care  to  prevent  injury  to  cattle  while  in 
pens  awaiting  shipment  after  acceptance  for 
transportation,  if  such  care  is  necessitated  by 
delay,  notwithstanding  contract  for  shipment 
requiring  shipper  to  care  for  cattle  while  await- 
ing shipment— Panhandle  &  S.  F.  Ry.  Co.  v. 
Vaughn,  191  8.  W.  142. 

<8=>2I9(8)  (Ky.)  The  agent  of  a  delivering  car- 
rier in  an  interstate  shipment  of  cattle  was  the 
agent  of  the  initial  carrier  for  purposes  of  de- 
livery, and  could  waive  notice  of  injury  requir- 
ed by  bill  of  lading  issued  by  initial  carrier.— 
Baltimore  &  Ohio  R.  Co.  v.  Leach,  191  S.  W. 
310. 

€=>228(3)  (Tex.Civ.App.)  In  action  for  damages 
to  shipment  of  cattle,  evidence  as  to  temporary 
damages  and  the  degree  to  which  they  would 
have  recovered  with  proper  care  and  handling 
by  shipper  was  admissible  upon  the  real  injury 
and  as  affecting  question  of  damages.— Panhan- 
dle &  S.  F.  Ry.  Co.  v.  Vaughn,  191  S.  W.  142. 

In  action  for  damages  to  shipment  of  live 
stock  from  delay,  etc.,  evidence  as  to  time  in 
which  witness  bad  made  a  shipment  over  the 
same  roads  to  a  certain  point  was  admissible, 
where  the  testimony  Bhowed  that  the  conditions 
connected  with  the  shipments  were  similar. — Id. 
$=•228(6)  (Ark.)  In  action  for  damages  for  in- 
jury to  jack  from  rough  handling  and  delay,  evi- 
dence held  to  show  that  plaintiffs  knew  notlung 
of  a  contract  for  unlimited  liability,  and  not 
to  show  that  they  desired  such  a  contract  or 
would  have  used  it  had  it  been  available. — Scul- 
lin v.  Eoff,  191  S.  W.  31. 
€=>229(2)  (Tex.Civ.Ann.)  Where  cattle  were 
not  shipped  for  immediate  sale  on  the  market 
Che  measure  of  damage  from  injury  and  delay 
is  the  difference  between  their  market  price  as 
delivered  and  what  their  market  price  would 
have  been  bad  they  been  properly  cared  for  and 
handled  during  transportation.— Panhandle  &  S. 
F.  Ry.  Co.  v.  Morrison,  191  S.  W.  138. 
€=>230(9)  (Tcx.Civ.App.)  Court  did  not  err  in 
refusing  instruction  that  carriers  are  not  in- 
surers of  the  safe  delivery  of  the  live  stock  at 
any  particular  time,  but  were  only  bound  to  use 
ordinary  care  und(>r  the  circumstances  of  the 
shipment.— Panhandle  &  S.  F.  Ry.  Co.  v.  Mor- 
rison. 191  S.  W.  138. 

€=»230(12)  (Tex.Civ.App.)  In  an  action  for 
damages  to  a  shipment  of  live  stock,  the  sub- 
mission of  the  measure  of  damages  based  on 
their  market  value  at  a  certain  point  held  war- 
ranted by  the  evidence  as  to  their  market  value 
at  such  point— Panhandle  &  S.  F.  Ry.  Co.  v. 
Vaughn,  191  &  W.  142. 

IV.  CARRIAGE  OF  PASSENGERS. 

(C)  Performance   of  Contract  of  Trans- 
portation. 

<8=>27l  (Ark.)  Requiring  passengers  before  en- 
tering train  to  exhibit  tickets  constitutes  notice 
to  conductor,  and  railroad  ia  liable  for  carry- 
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ing  such  passengers'  beyond  their  destination.— 
Chicago,  R.  I.  ft  P.  Ry.  Co.  v.  Blondell,  191 
S.  W.  940. 

Where  passenger  is  not  required  to  exhibit 
his  ticket  at  station  where  he  embarks,  carrier 
has  no  notice  of  such  ticket  until  same  is  exhib- 
ited to  conductor,  and  carrier  is  not  liable  for 
carrying  passenger  beyond  destination  unless  he 
calls  conductor's  attention  to  ticket. — Id. 
<i=>277(l)  (Ark.)  Where  there  are  no  circum- 
stances of  aggravation,  jurors  should  not  award 
imaginary  damages  for  carrying  passenger  be- 
yond his  destination,  but  should  assess  amount 
at  what  they  believe  to  bo  actual  compensation. 
—Chicago,  R.  I.  ft  P.  Ry.  Co.  v.  Blundell,  101 
S.  W.  »40. 

«$=>277(6)  (Ark.)  Award  of  $250  to  each  of  two 
women  against  carrier  for  requiring  them  to 
ride  in  negro  coach  reduced  to  $50  each  where 
they  rode  only  three  or  four  miles,  their  escorts 
were  near  by,  conductor's  wife  was  in  Beat 
across  aisle  from  them,  and  they  were  invited 
into  negro  compartment  because  other  compart- 
ment of  car  was  crowded  with  men,  many  of 
whom  were  smoking.— Chicago,  R.  I.  &  P.  Ry. 
Co.  v.  Allison,  191  S.  W.  15. 
<g=>277(6)  (Ark.)  Where  husband  and  wife  were 
carried  beyond  their  station  and  walked  several 
miles,  but  were  not  subjected  to  indignities  and 
suffered  no  mental  anguish,  a  verdict  of  $200 
for  wife  held  excessive  and  reduced  to  $100.— 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Blundell,  191 
S.  W.  940. 

(D)  Personal  Injuries. 

«J=28  I  (Ky.)  It  is  only  when  passenger  is  help- 
lessly intoxicated,  or  incapable  of  protecting 
himself,  and  his  condition  is,  or  by  ordinary 
care  could  be,  known  by  trainmen,  that  they 
are  required  to  give  him  any  extra  care.— Louis- 
ville &  N.  R.  Co.  v.  Mudd's  Adm'x,  191  S,  W. 
102. 

<8=»295(1)  (Tex.Civ.App.)  It  is  the  duty  of  a 
railway  to  use  reasonable  care  to  keep  the  traps 
and  doors  of  vestibuled  cars  closed. — St  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Christian, 
191  S.  W.  175. 

$=>298(2)  (Ark.)  An  injury  to  a  passenger  in 
the  caboose  of  n  freight  train,  resulting  from  his 
being  thrown  from  his  seat  by  a  violent  jerk  of 
the  train,  is  an  injury  caused  by  the  running 
of  a  train  within  Kirby's  Dig.  §  6773,  making 
railroads  responsible,  where  injury  is  done  to 
persons  or  property  by  the  running  of  trains.— 
Scullin  v.  Vining,  191  S.  W.  924. 
■8=3317(1)  (Ky.)  In  action  for  death  of  intoxi- 
cated passenger  from  defendant's  negligence,  and 
in  permitting  him  to  fall  or  jump  from  car,  evi- 
dence as  to  extent  of  his  intoxication  within 
reasonable  time  before  and  after  he  was  on 
train  was  competent. — Louisville  &  N.  R.  Co. 
v.  Mudd's  AdmTx,  191  S.  W.  102. 
<8=s3l7(2)  (Ky.)  In  action  for  death  of  passen- 
ger on  ground  that  defendant's  trainmen  knew, 
or  could  have  known,  of  his  intoxication,  but 
negligently  permitted  him  to  fall  or  jump  from 
car,  evidence  as  to  his  sobriety  three  or  four 
hours  before  he  boarded  train  held  too  remote. — 
Louisville  &  N.  R.  Co.  v.  Mudd's  Adm'x,  191 
S.  W.  102. 

®=>3I8(4)  (Ark.)  In  an  action  for  injuries  to  a 
pasenger  on  a  freight  train,  evidence  held  suf- 
ficient to  warrant  a  verdict  finding  that  the 
injuries  were  caused  by  an  unusual  and  unneces- 
sary jar  to  the  train.— Scullin  v.  Vining,  191 
S.  W.  924. 

€=»320(1)  (Mo.App.)  In  action  by  passenger  on 
street  car  for  injuries  sustained  in  alighting, 
held  that  evidence  as  to  defendant's  ownership 
was  insufficient  to  carry  case  to  jury.— Lack- 
land v.  United  Rys.  Co.  of  St.  Louis,  191  S.  W. 
1104. 

€=3320(3)  (Ark.)  Where  defendant's  elevator 
operator  failed  to  warn  plaintiff,  aged  15  years, 


and  the  only  passenger  on  the  elevator,  of  the 
danger  of  allowing  his  foot  to  project  over  the 
floor's  edge,  negligence  was  a  jury  question. — 
Citizens'  Bank  v.  Fairweather,  191  S.  W.  911. 
<8=>320(3)  (Ky.)  In  action  for  death  of  one  fall- 
ing or  jumping  from  defendant's  train  while  a 
passenger,  held,  on  the  evidence  ns  to  his  intox- 
ication and  as  to  whether  defendant  knew  there- 
of, or  by  ordinary  care  should  have  known, 
that  defendant  was  entitled  to  a  directed  ver- 
dict— Louisville  &  N.  R.  Co.  v.  Mudd's  Adm'x, 
191  S.  W.  102. 

<$=»32l(5)  (Tex.CivApp.)  In  action  for  injuries 
from  being  struck  by  a  truck  on  an  unlighted 
station  platform,  held  not  error  to  submit  ques- 
tion of  the  failure  of  the  railway  to  have  the 
platform  properly  lighted.— St  Louis  South- 
western Ry.  Co.  of  Texas  v.  McMichael,  191  S. 
W.  186. 

(IB)  Contributory  NearlisTence  of  Person 
Injured. 

<g=323  (Tex.Civ.App.)  The  doctrine  of  "assum- 
ed risk,"  as  distinguished  from  contributory  neg- 
ligence, does  not  apply  where  a  passenger  is 
seeking  recovery  of  damages  for  personal  in- 
juries due  to  carrier's  negligence. — St  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Christian, 
191  S.  W.  175. 

€=•347(2)  (Ark.)  Negligence  of  plaintiff,  aged 
15  years,  in  allowing  his  foot  to  project  over  the 
edge  of  a  moving  elevator  floor  held  a  jury  ques- 
tion.—Citizens'  Bank  v.  Fairweather,  191  S.  W. 
911. 

Whether  plaintiff,  aged  15  years,  had  sufficient 
intelligence  to  appreciate  danger  in  allowing 
his  foot  to  project  beyond  the  floor  on  a  moving 
elevator  held  a  jury  question. — Id. 

€=•347(3)  (Mo.)  In  action  against  street  rail- 
road company  for  personal  injuries  received 
while  waiting  for  car  upon  sidewalk  maintained 
by  defendant  at  its  station,  and  caused  by  end 
of  car  which  in  rounding  curve  protruded  ovor 
sidewalk  an  unusual  distance  and  knocked  plain- 
tiff down,  question  of  contributory  negligence 
held  for  jury.— Laurant  v.  United  Rys.  Co.  of 
St.  Lords,  191  8.  W.  992. 

<S=-348(3)  (Tex.Civ.App.)  In  action  for  injuries 
from  being  struck  by  a  truck  on  platform,  it 
was  not  error  to  refuse  charge  to  find  for  de- 
fendant if  plaintiff  walked  between  the  truck 
and  the  track  and  person  of  ordinary  prudence 
would  have  walked  between  the  truck  and  the 
depot,  it  not  appearing  that  route  taken  was 
dangerous.— St  Louis  Southwestern  Ry.  Co.  of 
Texas  v.  McMichael,  191  S.  W.  186. 

€=•348(5)  (Tex.Civ.App.)  In  action  by  passen- 
ger for  injuries  from  fall  through  vestibule  trap 
or  door,  it  was  not  error  to  refuse  instruction 
barring  recovery  if  plaintiff  could  have  discov- 
ered the  vestibule  door  was  open  when  he  went 
upon  the  platform,  and  if  h«  was  guilty  of  the 
slightest  degree  of  want  of  ordinary  care.— St. 
Louis  Southwestern  Ry.  Co.  of  Texas  v.  Chris- 
tian, 191  S.  W.  175. 

(F)  Ejection  of  Passengers  and  Intruders. 

€=•355  (Tex.Otv.App.)  Failure  of  passenger  to 
produce  ticket  or  to  pay  fare  when  called  for 
justifies  ejection  from  the  train,  although  the 
conductor  knows  that  passenger  has  purchased 
ticket— Fleck  v.  Missouri,  K.  ft  T.  Ry.  Co.  of 
Texas,  191  S.  W.  386. 

Refusal  to  pay  fare  for  a  young  child  over 
five  years  old  justifies  ejection  of  the  passenger 
with  the  child.— Id. 

€=•356(6)  (Ky.)  Passenger  holding  a  ticket  over 
road  running  out  of  a  joint  station,  who  by  mis- 
direction takes  wrong  train,  can  ride  thereon  to 
reasonably  safe  and  convenient  point  from 
which  he  can  reach  his  proper  train,  and  his 
ejection  at  such  point  is  proper. — Mobile  &  O. 
R.  Co.  v.  Dill,  191  S.  W.  80. 
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«=>358  (Tex.Civ.Anp.)  When  »  passenger  has 
failed  and  refused  to  produce  a  ticket  or  pay 
fare  after  having  been  given  a  reasonable  op- 
portunity to  do  so,  and  the  train  is  stopped  to 
put  him  off,  his  offer  to  pay  fare  after  the 

Erocess  of  ejectment  has  begun  will  not  render 
is  ejectment  unlawful. — Fleck  v.  Missouri,  K. 
&  T.  Ry.  Co.  of  Texas,  191  8.  W.  386. 

A  passenger  who  has  been  given  opportunity 
to  procure  the  money  to  pay  his  fare  before 
ejectment  has  no  right  to  re-enter  the  train  for 
the  purpose  of  procuring  money  to  pay  his  fare. 
— Id. 

«=>382(1)  (Ky.)  Where  passenger  ejected  from 
wrong  train  incurred  no  additional  expense  and 
suffered  no  illness  or  personal  injury,  damages 
were  limited  to  such  sum  as  would  fairly  com- 
pensate her  for  inconvenience  and  discomfort 
proximately  resulting  from  ejection  at  unsuit- 
able place.— Mobile  &  O.  R.  Co.  v.  Dill,  191  S. 
W.  80. 

«=>382(4)  (Ky.)  Where  woman  passenger  took 
wrong  train  and  was  compelled  to  leave  at 
point  from  which  she  could  reach  proper  train, 
and  did  not  suffer  any  personal  injury  or  ill- 
ness, she  was  not  entitled  to  damages  for  mere 
fright  or  mental  suffering. — Mobile  &  O.  R.  Co. 
v.  Dill,  191  8.  W.  80. 

<8=384(2)  (Ky.)  In  action  for  ejection  from 
train,  instruction  authorizing  recovery  if  on  be- 
ing told  to  leave  train  passenger  offered  to  pay 
fare  to  next  station,  was  erroneous,  where  no 
such  ground  of  recovery  was  relied  on  in  peti- 
tion.— Mobile  &  O.  R.  Co.  ▼•Dill.  191  S.  W.  80. 
<S=>385  (Tex.Civ.App.)  Where  evidence  was  un- 
disputed that  a  train  was  stopped  and  a  pas- 
senger ejected  for  not  paying  fare  at  the  station 
where  the  train  usually  stopped,  it  was  not  er- 
ror to  refuse  to  submit  to  the  jury  plaintiff's 

Suestion  whether  defendant's  servants  rendered 
lie  plaintiff  and  her  children  such  assistance  as 
wag  required  by  defendant's  rules  and  the  cir- 
cumstances of  the  case.— Fleck  v.  Missouri,  K. 
&  T.  Ry.  Co.  of  Texas,  191  8.  W.  386. 

CARRYING  WEAPONS. 

See  Weapons,  «=»17. 


CATTLE. 


See  Animals. 


CAUSE  OF  ACTION. 

Se©  Action. 

CERTAINTY. 

See  Chattel  Mortgages,  <g=>47. 

CERTIFICATE. 

See  Public  Lands,  <8=>174;  Receivers,  <8=»123, 
124. 

CERTIFICATE  OF  STOCK. 

See  Corporations,  €=>109. 

CERTIORARI. 

X.  NATURE  AND  GROUNDS. 

@=>33(2)  (Mo.)  Where  mandamus  is  awarded 
against  a  probate  judge  to  require  appointment 
of  an  individual  as  an  administrator,  the  judse 
is  such  an  interested  party  that  be  may  bring 
certiorari  to  review  the  order.— State  ex  rel. 
Thompson  ▼.  Nortoni,  191  S.  W.  429. 

II.  PROCEEDINGS  AND  DETERMINA- 
TION. 

<8=>50  (Mo.)  Where  opinion  of  Court  of  Ad- 
peals  expressly  referred  to  order  of  publication 
of  city's  ordinance  and  made  it  basis  of  dis- 
tinct holding,  order  of  publication  was  in- 
corporated in  opinion  and  was  to  be  treated 
and  examined  on  certiorari  as  part  of  it— State 
ex  rel.  Hayes  v.  Ellison,  191  S.  W.  49.  - 


<8=»64(1)  (Mo.)  In  certiorari  proceedings  to  re- 
view record  of  Court  of  Appeals  on  appeal  from 
order  overruling  motion  to  quash  execution, 
held,  that  it  was  Supreme  Court's  duty  to  ex- 
amine assailed  portions  of  opinion  of  Court  of 
Appeals,  though  conclusion  reached  by  another 
part  of  opinion  logically  justified  judgment. — 
State  ex  reL  Hayes  v.  Ellison,  191  S.  W.  49. 

Inadvertence  of  Court  of  Appeals  in  stating 
there  was  personal  service  held  not  to  be  made 
basis  of  quashing  any  part  of  its  record  on  cer- 
tiorari— Id. 

<©=>66  (Tenn.)  On  application  for  certiorari  to 
review  judgment  of  Court  of  Civil  Appeals  in 
action  of  detinue,  where  no  question  was  made 
in  court  below  as  to  service  of  warrant  or  writ, 
and  it  affirmatively  appears  that  there  was  re- 
turn thereof,  Supreme  Court  must  conclude  that 
warrant's  failure,  as  copied  in  transcript,  to 
show  service,  is  merely  result  of  misprision  of 
clerk.— Hardcastle  v.  National  Clothing  Co.,  191 
S.  W.  624. 

CHAMPERTY  AND  MAINTENANCE. 

<8=»4(5)  (Ark.)  An  alleged  champertous  con- 
tract between  complainants  and  a  third  par- 
ty could  not  avail  defendants  in  a  suit  to  set 
aside  deeds  for  failure  and  inadequacy  of  con- 
sideration and  for  fraudulent  representations. 
—Sims  v.  Stovall,  191  8.  W.  954. 
«=»5(5)  (Ky.)  Where  attorney  employed  a  per- 
son not  a  lawyer  and  agreed  to  pay  commission 
on  all  contracts  secured  by  such  person,  to  whom 
the  attorney  furnished  clippings  of  accidents, 
a  contract  secured  for  the  attorney  was  against 

Sublic  policy.— Chreste  v.  Louisville  Ry.  Co.,  191 
.  W.  266. 

<S=>5(9)  (Ky.)  Evidence  heM  sufficient  to  estab- 
lish champertous  character  of  contract  of  em- 
ployment secured  for  attorney  by  one  not  law- 
yer or  student  of  law  whom  he  employed  for 
such  purpose.— Chreste  v.  Louisville  Ry.  Co.,  191 
S.  W.  266. 

©=5(10)  (Ky.)  In  action  for  attorney's  fees,  de- 
fended on  ground  of  champerty,  an  instruction 
held  in  proper  form. — Chreste  y.  Louisville  Ry. 
Co.,  191  8.  W.  265. 

CHANCERY. 

See  Equity. 

CHANGE  OF  VENUE. 

See  Justices  of  the  Peace,  <&=>73,  74. 

CHARACTER. 

See  Witnesses,  <8=>337-345. 

CHARGE. 

By  carriers,  see  Carriers,  <8=>12,  202. 

By  gas  companies,  see  Gas,  <£=»14. 

By  telegraph  companies,  see  Telegraphs  and 

Telephones,  «=>33. 
To  jury,  see  Criminal  Law,  «=»763-826 ;  Trial, 

<3=>191-296. 

CHARITIES. 

I.  CREATION,  EXISTENCE.  AND  VA- 
LIDITY. 

€=»I8  (Tenn.)  A  bequest  to  two  trustees  to  be 
appointed  by  a  synod,  an  unincorporated  or- 
ganization, to  be  used  in  educating  young  min- 
isters, is  invalid  for  want  of  trustees.— Ewell 
v.  Sneed,  191  S.  W.  131. 

H.  CONSTRUCTION,  ADMINISTRA- 
TION, AND  ENFORCEMENT. 

<&=>47  (Tenn.)  Where  the  beneficiaries  of  a 
charitable  trust  are  not  named,  or  are  uncertain 
individuals  of  an  unascertained  class  so  that 
no  one  of  them  can  sue  or  be  sued  respecting 
the  trust,  no  one  can  appear  for  them  except 
parens  patriae  or  some  official  to  whom  that 
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prerogative  has  been  delegated.— Ewell  v.  Sneed, 
191  S.  W.  131. 

In  Tennessee  no  official  has  been  intrusted  with 
the  authority  and  duties  of  parens  patrise  to 
represent  the  unascertained  beneficiaries  of  a 
charitable  trust,  and  the  chancellor  cannot  ap- 
point a  trustee  for  such  trust. — Id. 
-  Shannon's  Code,  f  5166,  presupposes  the  val- 
id appointment  of  trustees,  and  does  not  author- 
ize the  Attorney  General  to  represent  unascer- 
tained beneficiaries  of  a  charitable  trust  so  as 
to  permit  the  appointment  of  trustees  where 
none  were  originally  appointed. — Id. 

CHARTER. 

See  Mandamus,  <8=>88. 

CHATTEL  MORTGAGES. 

See  Appeal  and  Error,  4=31060;  Corporations, 
«=>477,  480;  Equity,  «=»57. 

I.  REQUISITES  AND  VALIDITY. 

.A)  Nature  and  Eaaentlala  of  Tranafert  of 
Chattels  aa  Security* 

«=»I7  (Ark.)  Where  the  tenant  of  one  claiming 
to  be  the  owner  of  land  planted,  cultivated,  and 
harvested  a  crop  while  in  possession,  he  had 
a  good  title  and  his  mortgage  was  valid.— Eades 
v.  Simpson,  191  S.  W.  063. 

(B)  Form  and  Contents   of  Instruments. 

©=•47  (Ark.)  It  is  not  necessary  in  a  mortgage 
that  property  should  be  so  described  as  to  be 
capable  of  identification  by  the  written  recital  or 
name  used,  but  any  description  which  will  enable 
third  persons  to  identify  it  is  sufficient. — Eades 
v.  Simpson,  191  S.  W.  953. 
<S=>48  (Ark.)  In  a  mortgage  of  a  crop  "amount- 
ing to  12  acres  to  be  grown  on  the  farm  of  Bob 
Earl  in  Craig  township,"  where  the  crop  was 
raised  in  an  inclosure  known  as  the  Bob  Earl 
field,  although  on  United  States  land  which 
Earl  held  adversely,  through  the  mortgagor's 
possession,  which  was  not  disturbed  until  he  had 
gathered  the  crop,  the  mortgage  description  was 
sufficient— Eades  v.  Simpson,  191  S.  W.  953. 

IV.  BIGHTS    AND    LIABILITIES  OF 
PARTIES. 

<8=>  1 76(5)  (Ark.)  Where  chattels  are  unlawfully 
taken  by  a  mortgagee  and  sold,  the  owner's 
measure  of  damages  is  market  value  of  proper- 
ty, and  not  the  price  at  which  they  were  sold. 
— Barron-Fisher-CandUl  Land  Co.  Bhoda,  191 
S.  W.  229. 

DC.  FORECLOSURE. 

<$=>263  (Ark.)  As  against  the  holder  of  a  sec- 
ond chattel  mortgage,  the  holder  of  a  first  mort- 
gage, who  has  collected  money  due  the  mort- 
gagor to  an  amount  in  excess  of  the  first  mort- 
gage, has  the  burden  of  proving  that  the  first 
mortgage  has  not  been  paid. — Ribelin  v.  Holder. 
191  S.  W.  224. 

9=9278  (Ky_.)  In  suit  to  foreclose  chattel  mort- 
gage, wherein  defendant  set  up  discharge  of  in- 
debtedness by  transfer  of  property  to  one  of 
plaintiffs'  partners,  evidence  held  insufficient  to 
show  that  settlement  between  defendant  and 
partner  to  whom  he  transferred  was  result  of 
fraudulent  scheme  between  them  to  defraud  oth- 
er partner.— Burns  v.  Treadway  &  Webb,  191  S. 
W.  868. 

CHECKS. 

See  Alteration  of  Instruments,  <S=>30 ;  Banks 
and  Banking,  <8=>106,  142;  Forgery,  <8=>34. 

CHILDREN. 

See  Bastards;  Guardian  and  Ward;  Infants; 
Parent  and  Child:  Railroads,  <8=>281,  282; 
Schools  and  School  Districts,  $=>159%. 


CHOSE  IN  ACTION. 

See  Assignments. 

CHURCHES. 

See  Religions  Societies. 

CIRCUMSTANTIAL  EVIDENCE 

See  Deeds,  <8=»199. 

CITIES. 

See  Municipal  Corporations. 

CITIZENS. 

See  Constitutional  Law,  <8=»206,  207. 

CIVIL  RIGHTS. 

See  Constitutional  Law,  «=»89. 

CLAIMS. 

See  Bankruptcy,  «=>314;  Executors  and  Ad- 
ministrators, «=»  216,  221. 

CLASS  LEGISLATION. 

See  Constitutional  Law,  <8=>208. 

CLOUD  ON  TITLE. 

See  Quieting  Title. 

CODICIL 

See  Wills,  «=>184. 

COLLATERAL  AGREEMENT. 

See  Evidence,  «=»441-445. 

COLLATERAL  ATTACK. 

See  Drains,  <8=»14;  Judgment,  «=»489,  618. 

COLLATERAL  INHERITANCE  TAXES. 

See  Taxation,  ®=»875,  905. 

COLLATERAL  SECURITY. 

See  Pledges. 

COLLATERAL  UNDERTAKINGS. 

See  Frauds,  Statute  of,  «=>28,  26;  Guaranty. 

COLOR  OF  TITLE 

See  Adverse  Possession. 

COMMERCE. 

See  Courts,  "8=489 ;    Evidence,  ©3=>1;  Ship- 
ping; Telegraphs  and  Telephones,  <@=>33. 

I.  POWER  TO  REGULATE  IN  GEN- 
ERAL. 

<8=»8(1)  (Tex.Civ.App.)  Where  Congress  once 
assumes  control  over  a  subject  ot  territory  com- 
mitted to  it  by  the  Constitution  of  the  United 
States,  all  power  of  the  separate  Btates  over 
such  subject  or  territory  is  at  an  end— Western 
Union  Telegraph  Co.  v.  Piper,  191  S.  W.  817. 
«=»8(7)  (Tex.Civ.App.)  Despite  amendment  of 
June  18,  1910,  to  Interstate  Commerce  Act,  clas- 
sifying telegraph  companies  as  common  carriers 
subject  to  Interstate  Commerce  Laws,  rules  of 
decision  of  the  state  determine  the  liability  of  a 
telegraph  company  for  negligence  in  transmitting 
an  interstate  message— Western  Union  Tele- 
graph Co.  v.  Piper,  191  S.  W.  817. 

Amendment  of  June  18,  1910,  to  Interstate 
Commerce  Act  subjected  telegraph  companies 
to  regulations  of  Congress  that  can  be  appropri- 
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ately  applied  to  them  and  to  their  character  of 
business. — Id. 

€=>8(12)  (Mo.App.)  In  suit  for  loss  of  interstate 
shipment  predicated  on  liability  of  defendant 
initial  carrier  created  by  Carmack  Amendment 
to  the  Hepburn  Act,  liability  is  governed  by  fed- 
eral laws  and  decisions  of  federal  courts  con- 
struing and  applying  them.— Harelson  v.  St. 
Louis  &  S.  F.  fTCo.,  191  S.  W.  1068. 
<8=>I0  (Tex.Civ.App.)  That  federal  Const  art 
1,  §  8,  gave  Congress  power  to  regulate  inter- 
state commerce,  and  that  Congress  passed  In- 
terstate Commerce  Act  in  1887  will  not  deprive 
states  of  power  to  enforce  their  own  rules  and 
public  policy  over  interstate  commerce,  when 
not  in  conflict  with  some  congressional  enact- 
ment—Western Union  Telegraph  Co.  v.  Piper, 
191  S.  W.  817. 

n.  SUBJECTS  OF  REGULATION. 

®=527(7)  (Mo.App.)  Where  switchman  was  kill- 
ed in  switching  a  car  to  take  it  to  another  place 
to  be  loaded  with  an  interstate  shipment,  his 
death  occurred  in  interstate  commerce. — Christy 
v.  Wabash  R.  Co.,  191  S.  W.  241. 
<3=»27(8)  (Ark.)  Cause  of  action  for  wrongful 
death  of  section  band  killed  while  repairing 
track  used  in  interstate  commerce  iB  within  fed- 
eral Employers'  Liability  Act— Treadway  v.  St 
Louis,  I.  M.  &  S.  Ry.  Co.,  191  S.  W.  930. 

in.  MEANS  AND  METHODS  OF  REG- 
ULATION. 

<§=>80  (Tex.CivA.pp.)  Permitting  the  recovery 
of  damages  for  mental  anguish  caused  by  failure 
to  deliver  an  interstate  telegram  is  not  an  arbi- 
trary burden  on  interstate  commerce,  or  an  un- 
reasonable interference  with  such  commerce. — 
Western  Union  Telegraph  Co.  v.  Martin,  191 
S.  W.  192. 

The  law  permitting  recovery  for  mental  an- 
guish caused  by  delay  in  delivering  an  inter- 
state telegram  does  not  violate  the  interstate 
commerce  clause  of  the  federal  Constitution 
(Const  U.  S.  art.  1,  |  8.  cL  3).— Id. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  AND  COMMISSIONERS. 

See  Animals,  <S=>16;  Municipal  Corporations, 
<8=»307 ;  Partition,  <8=»94. 

COMMISSIONER'S  COURT. 

See  Counties,  <g=53,  113. 

COMMISSION  MERCHANTS. 

See  Factors. 

COMMISSIONS. 

See  Brokers,  flsull  88. 

COMMITTEE. 

See  Municipal  Corporations,  €=91, 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  COUNTS. 

See  Assumpsit,  Action  of. 

COMMON  LAW. 

See  Marriage,  <S=>11,  18. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  <8=>270. 


COMPARATIVE  NEGLIGENCE. 

See  Negligence,  <8=>101. 

COMPENSATION. 

See  Attorney  and  Client  <S=>168 ;  Brokers,  «=» 
44-88:  Eminent  Domain,  <8=>69.  203;  Mu- 
nicipal Corporations,  <g=164 ;  Officers,  «=> 
95,  100;  Schools  and  School  Districts,  «=» 
145. 

COMPETENCY. 

See  Criminal  Law,  <g=396;  Evidence,  «=» 
536-543  ;  Witnesses,  ®=>54-202,  331%,  406. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction ;  Arbitration  and 
Award;  Executors  and  Administrators,  €=> 
87:  Partnership,  <g=»287;  Payment;  Re- 
lease. 

<S=>6(2)  (Ark.)  An  agreement  between  stockhold- 
ers as  to  stock  preference,  in  settlement  of  dis- 
puted claims,  held  supported  by  sufficient  con- 
sideration.—Ooffman  v.  McKee,  191  S.  W.  402. 

CONCLUSION. 

See  Evidence,  <S=>474-501 ;  Pleading,  «=»& 

CONCLUSIVENESS. 

See  Appeal  and  Error,  €=>6G2;  Arbitration 
and  Award,  ®=»82 ;  Judgment,  <8=>589-744, 
822. 

CONCURRENT  JURISDICTION. 

See  Courts,  «=>150,  489. 

CONCURRENT  NEGLIGENCE. 

See  Master  and  Servant  <S=>226. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONS. 

See  Bills  and  Notes,  <§=»489;  Cancellation  of 
Instruments,  €=>23;  Contracts,  <8=>10;  Es- 
crows ;  Sales,  <8=»124 ;  Wills,  <8=»G49. 

CONFESSION. 

See  Criminal  Law,  <S=>519-535. 

CONFIRMATION. 

See  Mortgages,  <8=»526. 

CONFLICT. 

See  Courts,  <8=»231,  247. 

CONFLICT  OF  LAWS. 

See  Corporations,  <S=>657;  Insurance,  <@=>125. 

CONGRESS. 

See  Commerce,  €=»8, 10. 

CONNECTING  CARRIERS. 

See  Carriers,  €=177-185,  219. 

CONSENT. 

See  Criminal  Law,  <&=>183;  Insurance, 
694 

CONSIDERATION. 

See  Compromise  and  Settlement,  €=»6;  Con- 
tracts, €=>237 ;  Deeds,  @=17,  19,  210 ;  Evi- 
dence, €=»418 ;  Fraudulent  Conveyances, 
92,  95;  Guaranty,  €=»16;  Principal  and 
Surety,  €=»33,  35;  Vendor  and  Purchaser. 
€=235. 
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CONSOLIDATION. 


See  Appeal  and  Error,  «=»816;   Banks  and 
Banking,  <S=»283 ;  Insurance,  <8=>706 ;  Schools 
.  and  School  Districts,  *=»33,  37. 

CONSPIRACY. 

See  Criminal  Law,  «=»422,  427,  549.  . 

n.  CRIMINAL  RESPONSIBILITY . 
(A)  Offenaea. 
<8=40  (Ky.)  In  prosecution  for  conspiracy  to 
murder,  the  defendants  are  guilty  if  they  con- 
spired to  commit  the  murder,  whether  or  not 
another  who  was  present  at  the  time  and  was 
killed  by  deceased  fired  the  first  shot.— Logan  v. 
Commonwealth,  191  S.  W.  676. 

CONSTABLES. 

See  Sheriffs  and  Constables. 

CONSTITUTIONAL  LAW. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

Subjects  and  titles  of  statutes,  see  Statutes, 
<8=>110%,  121. 

U.  CONSTRUCTION,  OPERATION, 
AND  ENFORCEMENT  OF  CON- 
STITUTIONAL PROVISIONS. 

<£=>I3  (Tex.)  The  spirit,  purpose,  and  scope  of 
a  constitutional  provision  are  to  be  consulted 
to  determine  the  meaning  ot  its  terms. — Aransas 
County  v.  Coleman-Fulton  Pasture  Co.,  191  S. 
W.  653. 

<J£=»I5  (Tex.)  The  sense  in  which  a  term  is 
used  in  other  provisions  of  a  Constitution  is 
not  conclusive  of  its  meaning  in  a  particular 

fro  vision. — Aransas  County  v.  Coleman-Fulton 
asture  Co.,  191  S.  W.  553. 

<S=27  (Tenn.)  The  powers  of  the  federal  gov- 
ernment alone  are  restricted  by  Const.  U.  S. 
Amend.  5.— State  v.  Norvell,  191  S.  W.  536. 

The  first  ten  amendments  of  Const.  U.  S.  do 
not  apply  to  the  states,  but  are  restrictions 
upon  power  of  the  federal  government  alone. 

UX  DISTRIRUnON  OF  GOVERN- 
MENTAL POWERS  AND 
FUNCTIONS. 

(A)  Legislative  Power*  and  Delen-aHoa 
Thereof. 

<S=>62  (Ky.)  The  Legislature,  having  declared 
that  horse  racing,  except  according  to  rules  pre- 
scribed by  racing  commission,  should  be  illegal, 
had  power  to  delegate  to  the  racing  commission 
the  power  to  determine  what  purses  should  be 
offered.— Douglas  Park  Jockey  Club  v.  Talbott 
191  S.  W.  474. 

V.  PERSONAL  CIVIL  AND  POLITI- 
CAL RIGHTS. 

<S=»89(1)  (Tex.Civ.App.)  The  Legislature  may 
provide  in  regard  to  the  validity,  effect,  and 
consequences  of  contracts  within  constitutional 
limits  and  may  provide  that  certain  liabilities 
shall  follow  from  making  or  entering  into  cer- 
tain kinds  of  contracts. — American  Indemnity 
Co.  v.  Burrows  Hardware  Co.,  191  S.  W.  674. 

VI.  VESTED  RIGHTS. 

<8=>I07  (Tex.Civ.App.)  The  statute  undertaking 
to  stipulate  time  within  which  a  suit  to  recover 
land  should  be  barred  when  superior  title  re- 
mains in  vendor,  is  constitutional,  and  not  vio- 
lative of  vested  rights.— Key  v.  Jones,  191  S. 
W.  736. 


VTX  OBLIGATION  OF  CONTRACTS. 

(C)  Contract*  of  Individual*  and  Private 
Corporation*. 

«=»I64(1)  (Tex.Civ.App.)  Statute  making  obli- 
gation of  contractor's  bond  inure  to  benefit  of 
materialmen  and  laborers  as  well  as  owner  held 
not  to  impair  obligation  of  contracts.— Ameri- 
can Indemnity  Co.  v.  Burrows  Hardware  Co., 
191  S.  W.  574. 

<8=»I69  (Mo.)  Rev.  St.  1909,  i  9848.  requiring 
notice  to  be  lodged  with  city  comptroller  within 
ten  days  after  institution  of  suits  to  enforce 
special  tax  bills,  construed  retroactively  to  ap- 
ply to  tax  bills  issued  February  27,  1908,  would 
be  violative  of  Const,  art  2,  8  15,  relating  to 
impairment  of  obligation  of  contracts.— Rueck- 
ing  Const.  Co.  v.  Withnell,  191  S.  W.  685. 
<S=»I7I  (Tex.Civ.App.)  Rev.  Civ.  St  arts.  5694, 
5695,  prescribing  when  right  under  vendor's 
lien  is  barred,  and  how  contracts  of  extension 
of  debt  shall  be  made  and  construed,  are  not 
violative  of  Const  art  1,  $  16,  as  to  obligation 
of  contracts.— City  of  Laredo  v.  Salinas,  191 
S.  W.  190. 

VIH.  RETROSPECTIVE  AND  EX  POST 
FACTO  LAWS. 

<§=>I90  (Mo.)  A  legislative  enactment  after  ti- 
tle has  vested  under  a  will  cannot  affect  such 
title.— Higbee  v.  Brockenbrough,  191  S.  W. 
994. 

<3=>I9I  (Mo.)  Rev.  St.  1909,  §  9848,  requiring 
notice  to  be  lodged  with  city  comptroller  within 
ten  days  after  institution  of  suits  to  enforce 
special  tax  bills,  construed  retroactively  to  ap- 
ply to  tax  bills  issued  February  27,  1908,  would 
be  violative  of  Const  art.  2,  |  15,  relating  to 
retroactive  and  ex  post  facto  laws.— Ruecking 
Const  Co.  v.  Withnell,  191  S.  W.  685. 

IX.  PRIVILEGES  OR  IMMUNITIES, 
AND  CLASS  LEGISLATION. 

<8=»206(1)  (Mo.)  Rev.  St.  1909,  j  6945,  elimi- 
nating suicide  as  a  defense  to  insurance  pol- 
icies issued  to  citizens  of  Missouri,  held  not 
violative  of  federal  Const.  Amend.  14,  as  to 
privileges  and  immunities  of  citizens  of  the 
United  States. — Lukens  v.  International  Life 
Ins.  Co.,  191  S.  W.  418. 

<8=»207(1)  (Mo.)  Rev.  St  1909,  $  6945,  elimi- 
nating suicide  as  a  defense  to.  insurance  poli- 
cies issued  to  citizens  of  Missouri,  held  not  vi- 
olative of  federal  Const,  art  4,  J  2,  as  to 
privileges  and  immunities  of  citizens  of  the 
several  states. — Lukens  v.  International  Life 
Ins.  Co.,  191  S.  W.  418. 

<8=»208(3)  (Tex.Civ.App.)  Under  Const,  art  1, 
$  3,  and  Const.  U.  S.  Amend.  14,  legislation 
may  he  enacted  granting  certain  rights  and 
privileges  to  one  class  of  individuals  to  the 
exclusion  of  another  class,  providing  such  clas- 
sification is  reasonable— Ft.  Worth  &  D.  C.  Ry. 
Co.  v.  Frazier,  191  S.  W.  80a 
<8=»208(6)  (Ky.)  Under  Ky.  St.  f  3990a,  classi- 
fication of  race  tracks  requiring  larger  purses 
for  those  near  cities  of  200,000  than  for  those 
near  cities  of  35,000  held  reasonable.— Douglas 
Park  Jockey  Club  v.  Talbott,  191  S.  W.  474. 

XI.  DUE  PROCESS  OF  LAW. 

<8=>278(4)  (Tenn.)  Vital  Statistics  Law  does 
not  violate  Const  art.  1,  f  8,  as  to  deprivation 
of  life,  liberty,  or  property.— State  v.  Norvell, 
191  S.  W.  536. 

Vital  Statistics  Law,  requiring  undertakers  to 
procure  burial  permit  and  death  certificate, 
etc.,  does  not  violate  Const.  U.  S.  Amend.  14. 
-Id. 

<8=>284(1)  (Ark.)  Acts  1911,  p.  1245,  establish- 
ing a  drainage  and  levee  district,  being  void  for 
uncertainty  of  description,  could  not  be  cured 
by  Acts  1913.  p.  512.  abolishing  the  district  and 
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imposing  the  expenses  theretofore .  incurred  on 
the  lands,  since  to  validate  contraqt  made  by 
those  acting  as  directors  of  a  district  which 
never  existed  would  take  property  without  due 
process  of  law.— Markle  v.  Hart,  191  S.  W.  24. 
<8=>290(2)  (Mo.)  Levy  of  special  assessments  for 
street  improvement  on  basis  of  charging  one- 
fourth  of  cost  according  to  frontage,  and  three- 
fourths  according  to  area  of  abutting  property, 
did  not  take  property  without  due  process,  in 
violation  of  Fourteenth  Amendment  to  federal 
Constitution.— Ruecking  Const  Co.  v.  Withnell, 
191  S.-W.  685. 

.  <3=>296(1)  (Ky.)  Under  Ky.  St  $  3990a,  since 
a  race  track  owner  has  no  inherent  right  to 
conduct  a  race,  the  enforcement  of  a  rule  re- 
quiring a  purse  of  certain  size  is  not  taking 
property  without  due  process  of  law.— Douglas 
Park  Jockey  Club  v.  Talbott,  191  S.  W.  474. 
<S=>297  (Tex.)  Prohibiting  the  owners  of  a  rail- 
road, though  financially  unable  to  operate  it, 
to  remove  its  main  track,  contrary  to  statute 
in  force  when  the  charter  was  granted,  is  not 
depriving  them  of  property  without  due  process. 
—State  v.  Enid,  O.  &  W.  Ry.  Co.,  191  S.  W. 
560. 

<g=>299  (Tex.Civ.App.)  State  statute  making 
obligation,  of  contractor's  bond  inure  to  benefit 
of  materialmen  and  laborers  as  well  as  owner 
held  not  to  deprive  the  rmrties  of  due  process 
of  law.— American  Indemnity  Co.  v.  Burrows 
Hardware  Co.,  191  S.  W.  574. 
®=>3II  (Ark.)  To  admit  verdict  of  coroner's 
jury  as  evidence  in  action  on  life  insurance  pol- 
icy would  take  property  without  due  process  of 
law.— American  Nat.  Life  Ins.  Co.  v.  White, 
191  S.  W.  25. 

CONSTRUCTION. 

See  Bills  and  Notes,  <8=»121,  126:  Carriers, 
<8=>53 ;  Constitutional  Law,  €=»13-27 ;  Con- 
tracts, «=>162-217;  Deeds,  «=>93-129;  Es- 
crows, <S=>5 ;  Exceptions,  Bill  of,  «=»56 ;  Ex- 
emptions, <8==>4;  Highways,  <S=>103 ;  Insur- 
ance, <8=>146-171 ;  Mortgages,  <8=>114,  125 ; 
Pleading,  «=>34;  Powers,  <8=>30;  Sales,  «=> 
68,  81 ;  Schools  and  School  Districts,  <S=>84 ; 
Trusts,  <8=>135,  147 ;  Vendor  and  Purchaser, 
«=»54;  Wills,  «=»63,  184,  439-700. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts,  «=»92%-110,  365. 

CONTEMPT. 

See  Intoxicating  Liquors,  ®=»279. 

II.  POWER  TO  PUNISH,  AND  PRO- 
CEEDINGB  THEREFOR. 

<8=>60(1)  (Tenn.)  In  cases  involving  criminal 
contempts,  the  defendant  is  presumed  to  be  in- 
nocent—State v.  Daugherty,  191  S.  W.  974. 
«=>60(3)  (Tenn.)  In  cases  involving  criminal 
contempts,  the  defendant  must  be  proved  to  be 
guilty  beyond  a  reasonable  doubt— State  v. 
Daugherty,  191  S.  W.  974. 
<S=»66(7)  (Tenn.)  The  presumption  of  innocence 
in  case  of  criminal  contempt  obtains  only  in 
the  trial  court,  and  on  appeal  the  adverse  finding 
below  raises  a  presumption  of  guilt  which  the 
accused  must  overcome  to  be  entitled  to  reversal 
on  the  facts.— State  v.  Daugherty,  191  S.  W. 
974. 

CONTEST. 

See  Elections,  <9=>295. 

CONTINUANCE. 

See  Appeal  and  Error,  <S=>966:  Criminal  Law, 
<©=»596,  597;  Equity,  ®=>375. 

€=22  (Ark.)  Application  for  continuance  on 
ground  of  absence  of  witnesses  is  addressed  to 


judicial  discretion'  of  trial  court.— American 
Nat.  Life  Ins.  Co.  v.  White,  191  S.  W.  25. 
<8=>26(6)  (Ark.)  It  is  not  an  abase'  of  discretion 
to  deny  a  continuance  because  of  absent  witness 
for  whom  subpoena  was  not  issued  until  the 
morning  of  the  trial,  though  the  party  had  been 
endeavoring  to  locate  such  witness— American 
Nat.  Life  Ins.  Co.  v.  White,  191  S.  W.  25. 
«=»46(7)  (Ark.)  A  showing  that  an  absent  wit- 
ness had  been  in  Panama,  and  that  his  where- 
abouts in  South  America  might  be  learned  by 
communicating  with  his  employer  in  Panama, 
does  not  show  such  probability  that  his  testi-. 
mony  could  be  secured  as  to  render  denial  of 
continuance  an  abuse  of  discretion.— American 
Nat  Life  Ins.  Co.  v.  White,  191  S.  W.  25. 

CONTRACTOR'S  BONDS. 

See  Counties,  <8=»123;  Mechanics', Liens,  «=» 
318. 

CONTRACTS. 

See  Accord  and  Satisfaction;  Alteration  of  In- 
struments; Assignments;  Assumpsit  Action 
of;  Bailment;  Bills  and  Notes;  Cancella- 
tion of  Instruments ;  Carriers,  «=>47, 150, 159, 
218;  Champerty  and  Maintenance;  Chattel 
Mortgages ;  Compromise  and  Settlement ;  Con- 
stitutional Law,  «=>89,  154-171;  Corpora- 
tions, «=>657;  Counties,  «=»113,  123;  Cove- 
nants; Customs  and  Usages;  Election  of 
Remedies,  <©=>3;  Evidence,  <3=>445 ;  Ex- 
change of  Property;  Frauds,  Statute  of; 
Gaming,  «=»28;  Guaranty;  Husband  and 
Wife,  <£=>85;  Indemnity;  Injunction,  «=> 
63;  Insurance;  Interest;  Judgment,  «=> 
744;  Landlord  and  Tenant;  Limitation  of 
Actions,  <&=»25,  46,  49;  Logs  and  Logging, 
«=>2-15 ;  Master  and  Servant,  <8=»63 ;  News- 
papers, «=>2;  Partnership;  Payment;  Pledg- 
es; Principal  and  Agent,  <S=»126;  Principal 
and  Surety ;  Railroads,  <S=>17,  129 ;  Reforma- 
tion of  Instruments ;  Release ;  Sales,  «=>181 ; 
Schools  and  School  Districts,  <&=> 79-85,  135 ; 
Shipping,  <8=>111  132 ;  Specific  Performance ; 
Stipulations;  Subrogation;  Sunday;  Usurv; 
Vendor  and  Purchaser;  Wills,  <8=»58-68 ; 
Work  and  Labor. 

X.  REQUISITES  AND  VALIDITY. 

(A)  Nature  and  Essentials  In  General. 

e=s>IO(l)  (Ky.)  There  cannot  be  a  contract  with- 
out mutual  assent  and  a  common  intention  to 
be  bound.— Springfield  Fire  &  Marine  Ins.  Co. 
v.  Snowden,  191  S.  W.  439. 
<8=»I0(1)  (Tex.Oiv.App.)  Contract  between  or- 
ganizer of  bank  and  defendant  whom  he  in- 
duced to  subscribe  for  its  stock,  agreeing  to 
purchase  defendant's  stock  and  to  pay  defend- 
ant's note,  held  not  unenforceable  for  want  of 
mutuality— Anderson  v.  First  Nat  Bank,  191 
S.  W.  836. 

(B)  Parties,  Proposals,  and  Acceptance. 

€=•23  (Mo.)  Preliminary  Bteps  leading  up  to  the 
making  of  a  contract  do  not  constitute  the  con- 
tract, and,  where  an  offer  is  conditionally  accept- 
ed, neither  party  is  bound.— State  ex  rel.  Equita- 
ble Life  Assur.  Soc.  of  United  States  v.  Robert- 
son, 191  S.  W.  989. 

(C)  Formal  Requisites. 

<S=»45  (Ky.)  If  one  to  whom  an  instrument  Ss 
executed  is  in  possession  of  it,  a  presumption  of 
its  delivery  will  arise  which  can  be  rebutted  only 
by  clear  and  positive  evidence  to  contrary. — 
Smith  v.  Noble,  191  8.  W.  641. 

(F)  Legality  of  Object  and  of  Consid- 
eration, 

<S=>I05  (Tex.Civ.App.)  Where  the  organizer  of 
a  bank  induced  defendant  to  subscribe  for  stock, 
and  gave  a  note,  agreeing  to  purchase  defend- 
ant's stock  and  to  pay  the  note,  wbich  was  is 
the  hands  of  a  bank,  such  agreement  was  not  un- 
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enforceable  as  violative  of  the  laws  of  the  state 
governing  the  incorporation  of  state  banks.— An- 
derson v.  First  Nat.  Bank,  191  8.  W.  836. 
ci=»J23(l)  (Ky.)  Contracts  having  a  tendency 
to  injure  public  service  are  in  a  different  class 
from  other  gambling  contracts,  regarding  any 
relief  to  be  afforded  thereunder  by  the  courts. 
—Martin  v.  Francis,  191  S.  W.  259. 
<3=>  1 24  (Ky.)  An  agreement  by  one  candidate 
to  withdraw  his  candidacy  just  before  election 
when  too  late  to  fill  the  vacancy,  in  considera- 
tion of  his  opponent's  agreement  to  appoint  him 
deputy,  and  to  divide  his  fee,  a  fund  to  secure 
performance  of  the  agreement  being  deposited 
was  void  as  against  public  policy,  and  the  par- 
ties were  equally  at  fault — Martin  v.  Francis, 
191  S.  W.  259. 

Where  a  candidate  deposited  money  with  a 
third  party  to  secure  performance  of  an  agree- 
ment with  opponent  to  appoint  him  deputy,  and 
divide  fees  upon  the  bitter's  withdrawal  of 
his  candidacy,  just  previous  to  election,  and 
the  stakeholder  having  loaned  money  to  another 
party,  after  agreement  had  been  acted  upon, 
plaintiff  could  not  recover  money  deposited. 
— Id. 

II.  CONSTRUCTION  AND  OPERATION. 
(A)  General  Rules  of  Construction. 

<3=>I52  CTex.Oiv.App.)  Words  in  a- contract  win 
be  given  their  ordinary  meaning  unless  used  in 
a  special  sense.— General  Bonding  &  Casualty 
Ins.  Co.  v.  McQuerry,  191  S.  W.  868. 
<S=>I64  (Tex.Civ.App.)  Two  or  more  writings, 
executed  contemporaneously  between  same  par- 
ties and  as  to  same  subject-matter,  must  be 
deemed  as  forming  the  same  contract— Wads- 
worth  v.  Powell,  191  S.  W.  169. 

«=>I76(10)  (Tex.CivA.pp.)  General  rule  is  that 
it  is  a  mixed  question  of  law  and  fact  as  to 
what  constitutes  a  reasonable  time  for  the  per- 
formance of  a  contract  when  no  time  is  fixed  by 
its  terms.— Potter  County  v.  Boesen,  191  S.  W. 
787. 

(D)  Place  and  Time. 

$=>2I7  (Mo-App.)  Under  contract  providing  for 
erection  of  houses  on  defendant's  land  by  plain- 
tiff under  agreement  to  share  in  profits,  held  that 
defendant  might  refuse  to  continue  after  build- 
ing three  houses  if  he  deemed  continuance  under 
contract  would  not  be  profitable  regardless  of 
whether  further  construction  outside  the  con- 
tract would  be  profitable.— Burns  v.  Reis,  191  S. 
W.  1096. 

Where  contract  gave  defendant  the  right  to 
discontinue  building  operations  should  he  deem 
that  they  would  prove  unprofitable,  he  is  entitled 
to  the  untrammeled  exercise  of  his  judgment  so 
long  as  he  acts  in  good  faith  and  with  reasonable 
basis  for  his  belief.— Id. 

HI.  MODIFICATION  AND  MERGER. 

<8=>237(2)  (Tex.Civ.App.)  Where  plaintiff  and 
defendant  entered  into  a  contract  to  subdivide 
and  sell  lots  at  a  certain  price  and  for  a  certain 
commission,  the  fact  that  the  lands  were  not  be- 
ing sold  as  rapidly  as  desired  was  a  sufficient 
consideration  for  an  oral  modification  of  the 
written  contract  in  order  to  facilitate  the  sales. 
—Ross  v.  Moore,  191  S.  W.  858. 
<8=238(2)  (Mo.App.)  Contract  required  to  be  in 
writing  by  statute  of  frauds  (Rev.  St  1909,  § 
2784)  cannot  be  modified  or  varied  by  subsequent 
oral  agreement. — Walker  v.  Overland  Automo- 
bile Co.,  191  8.  W.  1061. 
«=»238(2)  (Tex.Civ.App.)  Where  a  broker  and 
owner  had  a  contract  to  subdivide  and  sell  lands 
at  a  price  and  for  a  commission,  and  the  lots 
did  not  sell  as  anticipated,  it  was  competent  for 
the  owner  to  confer  a  general  power  upon  the 
broker  to  make  any  change  in  the  contract  nec- 


essary to  facilitate  the  sale-of  the  land.— Rosa 
v.  Moore,  191  8.  W.  853. 

V.  PERFORMANCE  OR  BREACH. 

«=>282  (Mo.App.)  Where  it  is  stipulated  that 
one  of  contracting  parties  shall  be  satisfied,  he 
cannot  capriciously  reject  performance,  but  will 
be  deemed  to  be  satisfied  with  that  with  which 
he  ought  to  be  satisfied.— Burns  v.  Reis,  191  S. 
W.  1096. 

«3=»3I9(1)  (Ky.)  Where  defendant  breaches  con- 
tract by  refusing  payment  during  progress  of 
work,  preventing  plaintiff  completing  it,  he  may 
sue  for  breach  and  recover  on  contract,  so  far 
as  performed,  and  for  loss  of  profits.— Johnson 
v.  Tackitt,  191  S.  W.  117. 
«=>322(3)  (Mo.App.)  Evidence  held  sufficient  to 
sustain  finding  that  oral  agreement  sued  on  did 
not  purport  to  be  an  entire  contract,  but  sever- 
able as  to  loading,  transporting  by  water,  and 
unloading  of  defendant's  ties,  and  that  plaintiff 
therefore  could  recover  for  loading  ties  subse- 
quently lost— Osage  Tie  &  Timber  Co.  v.  Gorg- 
Murpby  Timber  &  Grain  Co.,  191  8.  W.  1026. 
«J=>323(1)  (Ky.)  Who  breached  the  contract  is 
on  conflicting  evidence  a  question  for  the  jury. 
—Johnson  v.  Tackitt,  191  8.  W.  117. 

VI.  ACTIONS  FOR  BREACH. 

«=s>346(12)  (Tex.CiT.App.)  One  cannot  plead 
express  contract  and  recover  on  implied  con- 
tract, nor  plead  an  express  contract  to  pay  a 
fixed  sum  or  specified  commodity  and  recover 
reasonable  worth  of  services,  where  there  has 
been  only  a  breach  in  stipulation  of  payment. 
—Henderson  v.  Davis,  191  S.  W.  858. 
«=> 346(15)  (Mo.App.)  Where  defendant  and  an- 
other contracted  to  purchase  property  from 

Slaintiff,  held  that  as  to  them  contract  was,  un- 
er  Rev.  St  1909,  f  2769,  joint  and  several,  and 
so  there  was  no  variance  between  contract  and 
petition  against  defendant  based  on  several  con- 
tract—McArthur  v.  Fruit  Supply  Co.,  191  S.  W. 
1126. 

«es»358(l)  (MaApp.)  Evidence  held  to  show 
that  defendant's  judgment  that  further  building 
operations  under  contract  with  plaintiff  would 
be  unprofitable  was  not  arbitrary,  and  plaintiff 
could  not  recover  profits  for  subsequent  opera- 
tions not  under  contract — Burns  v.  Reis,  191  S. 
W.  1096. 

<S=>352(2)  (MoApp.)  Evidence  in  an  action  on 
contract  held  sufficient  to  go  to  the  jury  on  the 
issue  of.  machinery  having  been  moved  by  the 
mortgagee,  rather  than  by  plaintiff  owner,  neces- 
sary for  his  recovery  of  the  expense. — Gordon  v. 
Elliott,  191  S.  W.  1127. 

<g=353(6)  (Mo.App.)  In  action  to  recover  under 
a  contract  giving  defendant  an  option  to  discon- 
tinue should  he  deem  further  performance  un- 
profitable, portion  of  an  instruction  as  to  right  of 
defendant  to  discontinue  held  proper,  though  su- 
perfluous.—Burns  v.  Reis,  191  S.  W.  1096. 

CONTRADICTION. 

See  Witnesses,  «=>406. 

CONTRIBUTION. 

See  Joint  Tenancy,  «=>& 

CONTRIBUTORY  NEGLIGENCE 

See  Negligence,  <8=>93,  101. 

CONVERSION. 

See  Trover  and  Conversion. 

<3=>9  (Ky.)  The  mere  fact  that  land  was  sold 
under  court  order,  and  bonds  for  the  purchase 
price  had  been  executed,  did  not  operate  as  a 
conversion  of  the  land  into  personal  property; 
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bat  it  is  only  where  the  sale  is  completed  by 
confirmation  by  the  court  that  a  conversion 
takes  place.— Hankins  v.  Hankine'  Adm'r,  191 
S.  W.  258. 

CONVEYANCES. 

See  Assignments;  Deeds;  Fraudulent  Convey- 
ances ;  Mortgages. 

CORPORATIONS. 

See  Banks  and  Banking,  4=>39;  Bills  and 
Notes,  <8=>375;  Carriers ;  Gas:  Insurance; 
Mandamus,  <g=»S8;  Municipal  Corporations; 
Physicians  and  Surgeons,  4=>14;  Railroads, 
€=>17,  33;  Religious  Societies;  Street  Rail- 
roads; Telegraphs  and  Telephones. 

I.  INCORPORATION  AND  ORGAN- 
IZATION. 

<S=»I4(1)  (Mo.)  Legislature  .of  state  can  pre- 
scribe conditions  under  which  domestic  corpo- 
rations may  be  organized  and  determine  terri- 
torial limits  of  their  business  operations.— Luk- 
ens  v.  International  Life  Ins.  Co.,  191  S.  W. 
418. 

<©=2I  (Tex.)  In  view  of  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  arts.  1126,  1128,  secretary  of 
state  held  within  rights  in  refusing  to  issue 
charter  to  company  where  it  involved  acceptance 
uf  patent  at  value  of  $64,050,  and  evidence  was 
not  satisfactory  to  him  that  the  patent  had 
such  value.— Beach  v.  McKay,  191  S.  W.  557. 
<8=>30(1)  (Ark.)  Agreement  as  to  stock  prefer- 
ence made  by  certain  promoters,  held  within  ap- 
parent scope  of  their  authority  from  other  pro- 
moters, and  therefore  to  bind  the  latter.— Cof£- 
man  v.  McKee,  191  S.  W.  402. 

An  agreement  that  certain  stockholders  should 
be  preferred  if  lands  of  corporation  sold  for  less 
than  $35  per  acre,  would  not  apply  where  they 
sold  for  over  $35  an  acre,  although  the  net  pro- 
ceeds might  be  reduced  to  less  than  $35  an  acre 
by  payment  of  the  corporation's  debts.— Id. 

III.  CORPORATE  NAME,  SEAL.  DOM- 
ICILE, BY-LAWS.  AND  RECORDS. 

<8=»47  (Mo.App.)  Change  of  corporate  name 
does  not  make  a  new  corporation,  but  only  gives 
the  corporation  a  new  name. — W.  T.  Rawleigh 
Co.  v.  Grigg,  191  S.  W.  1019. 

IV.  CAPITAL,  STOCK,  AND  DIVI- 
DENDS. 

(A)  Nature  and  Amount   of  Capital  and 
Shares. 

$=•65  (Tex.Civ.App.)  Stock  in  a  corporation  is 
property.— Anderson  v.  First  Nat.  Bank,  191 
3.  W.  836. 

(C)  Issue  of  Certificates. 

<S=»I09  (Tex.Civ.App.)  Evidence  may  be  suffi- 
cient to  show  that  plaintiff  s  ancestor  had  sold 
corporate  stock  originally  issued  to  him,  though, 
there  is  no  evidence  as  to  the  identity  of  the 
buyer  and  no  claim  to  such  stock  had  ever  been 
made.— Green  v.  Galveston  City  Co.,  191  S.  W. 
182. 

Evidence  that  one  share  less  of  the  stock  had 
been  issued  than  plaintiffs  admitted  in  their 
petition  had  been  taken  up  by  the  corporation 
is  sufficient  to  warrant  the  jury  in  finding  that 
the  share  issued  to  plaintiffs'  ancestor  had  been 
taken  up  by  the  corporation. — Id. 

A  corporation,  when  sued  by  the  beir  of  one 
shown  by  its  books  to  have  been  the  holder  of 
stock,  transferable  by  indorsement  of  the  cer- 
tificate, can  defend  the  action  in  the  interest  of 
the  real  owner,  though  his  identity  may  be  un- 
known to  it,  if  it  has  evidence  that  the  stock 
has  been  sold. — Id. 

(D)  Transfer  of  Shares. 

<£=»! 23(15)  (Ky.)  Where  the  pledgor  and  pledg- 
ees of  stock  in  a  national  bank  sold  the  stock  to 


another  for  an  amount  to  be  determined  by  an 
appraisement  of  the  bank's  assets,  and  thereaft- 
er the  pledgees  converted  it  by  compromising 
with  the  buyer  their  claims  for  the  purchase 
price,  it  is  immaterial  in  determining  the  rights 
of  the  pledgor  against  the  buyer  whether  the 
pledgees  assigned  their  claims  to  the  buyer. — 
Kentucky  Title  Sav.  Bank  &  Trust  Co.  v.  Mc- 
Clarty,  191  S.  W.  892. 

<8=»I23(17)  (Ky.)  Where  the  pledgees  of  bank 
stock  converted  it  by  compromising  their  claims 
against  the  buyer  from  them  and  the  pledgor,  the 
pledgor  can  sue  the  pledgees  in  damages  for  the 
conversion  or  can  sue  the  buyer  for  the  value 
of  the  stock  in  excess  of  the  claims  for  which  it 
was  pledged.— Kentucky  Title  Sav.  Bank  ft 
Trust  Co.  v.  McClarty,  191  S.  W.  892. 

Where  the  pledgor  and  pledgees  sold  bank 
stock  and  the  latter  converted  it  by  compromis- 
ing their  claims  against  the  buyer,  the  pledgor 
can  recover  from  the  buyer  the  excess  of  the 
purchase  price  over  the  claims  secured  by  the 
pledge,  not  over  the  amounts  of  the  compromise, 
and,  if  there  is  a  deficiency,  the  buyer  can  re- 
cover it  from  the  pledgor  on  assignment  of  the 
pledged  claims.— Id. 

*=»  1 35  (Tex.Civ.App.)  A  corporation  stands  in. 
the  relation  of  trustee  to  its  stockholders,  but 
this  relation  applies  to  the  true  owners  of  the 
stock,  and  not  merely  to  those  who  from  the 
records  of  the  corporation  appear  to  be  owners. 
—Green  v.  Galveston  City  Co.,  191  S.  W.  182. 

TO.  CORPORATE  POWERS  AND 
LIABILITIES. 
CD)  Contracts  and  Indebtedness. 

*=»477(1)  (Ky.)  The  doctrine  that  a  mortgage 
of  property  to  be  acquired  is  void  as  to  credi- 
tors and  purchasers  for  value,  held  not  appli- 
cable to  chattel  mortgage  given  by  a  corpora- 
tion under  its  charter  power  to  borrow  money. 
— Moulder-Holcomb  Co.  v.  Glasgow  Cooperage 
Co.,  191  S.  W.  275. 

<8=-480  (Ky.)  In  equity,  chattel  mortgage  of 
corporation  on  property  to  be  acquired,  to  se- 
cure advancements  of  money,  held  superior  to 
subsequent  attachment.— Moulder-Holcomb  Co. 
v.  Glasgow  Cooperage  Co.,  191  S.  W.  275. 

<F)  Civil  Actions. 

«=»503(2)  (Tex.Civ.App.)  Part  of  the  cause  of 
action  for  breach  of  warranty  of  a  silo  arose  in 
the  county  where  it  was  constructed  and  became 
defective,  so  that  the  company  which  sold  the 
material  for  it  could  be  sued  therein  under  Rev. 
St.  1911,  art.  1830,  subd.  24.— Texas  Kalamazoo 
Silo  Co.  v.  Alley,  191  S.  W.  774. 
€=a505  (Mo.App.)  Contract  with  a  corporation 
which  subsequently  changes  its  name  may  be 
sued  on  in  die  new  name  of  the  corporation.— 
W.  T.  Rawleigh  Co.  v.  Grigg,  191  S.  W.  1019. 
<S=»5I3(1)  (Mo.App.)  Where  a  contract  sued  on 
by  a  corporation  was  made  with  it  before  its 
name  was  changed,  it  is  sufficient  for  it  to  al- 
lege it  contracted  by  its  former  corporate  name. 
— W.  T.  Rawleigh  Co.  v.  Grigg,  191  S.  W.  1019. 

Vm.  INSOLVENCY  AND  RECEIVERS. 

<8=>568  (Mo.App.)  To  participate  in  distribution 
of  assets  in  hands  of  corporation's  receiver, 
creditors  must  turn  into  general  fund  money 
secretly  obtained  from  stockholder  to  withdraw 
their  objection  to  compromise  of  judgment  ob- 
tained against  him  by  receiver.— Miller  v.  Kan- 
sas City  Brick  &  Stone  Co.,  191  S.  W.  1092. 

ZR  FOREIGN  CORPORATIONS. 

®=>636  (Mo.)  Legislature  may  impose  upon  for- 
eign corporations  such  conditions  as  it  sees  fit 
as  correlative  of  its  right  to  exclude  them. — 
Lukens  v.  International  Life  Ins.  Co.,  191  S. 
W.  418. 

<8=>642(1)  (Mo.App.)  Act  of  Kansas  broom  com- 
pany, shipping  brooms  to  and  selling  them  in 
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Missouri,  in  procuring  bond  to  assure  fidelity  of 
its  agent  in  Missouri,  held  to  be  "doing  business" 
in  Missouri  within  Bev.  St.  1909,  §  3040.— M.  A. 
Kelly  Broom  Co.  v.  Missouri  Fidelity  &  Casu- 
alty Co.,  191  S.  W.  1128. 
<g=> 642(1)  (Tex.Civ.App.)  Execution  and  mail- 
ing of  letter  of  credit  to  foreign  corporation  held 
not  to  constitute  "doing  business"  in  Texas,  to 
require  corporation  to  comply  with  statute  and 
obtain  permit— Tyler  v.  Consolidated  Portrait 
Frame  Co.,  191  S.  W.  710. 
<S=»657(3)  (Ark.)  Where  plaintiff  contracted  to 
sell  defendant  its  products  to  be  retailed  by  lat- 
ter in  certain  way  and,  the  relation  was  sale, 
and  not  agency,  the  fact  that  plaintiff,  a  for- 
eign corporation,  had  not  complied  with  law 
permitting  transaction  of  business  within  the 
state,  did  not  bar  ite  recovery  for  goods  sold 
defendant.— W.  T.  Rawleigh  Medical  Co.  v. 
Holcomb,  191  8.  W.  215. 

<S=>657(3)  (MoApp.)  Bond  executed  by  Kansas 
company's  agent  in  Missouri  and  by  surety  com- 
pany, and  sent  to  company  in  Kansas  for  accept- 
ance, did  not  become  Kansas  contract  and  valid, 
so  as  to  be  treated  as  valid  in  Missouri,  though 
company  had  not  complied  with  statute  relative 
to  foreign  corporations  doing  business  (Bev.  St. 
1909,  |  3039),  and  so  was  disabled  from  suing 
in  Missouri  by  section  3040. — M.  A.  Kelly  Broom 
Co.  v.  Missouri  Fidelity  &  Casualty  Co.,  191  S. 
W.  1128. 

«=>66l(6)  (Mo.App.)  Under  Bev.  St  1909,  f 
3040,  foreign  corporation  which  failed  to  comply 
with  section  3039  by  obtaining  secretary  of 
state's  license  to  do  business  in  state  held  unable 
to  maintain  action  on  surety  bond  indemnifying 
it  against  loss  from  misbehavior  of  employe,  un- 
less procuring  bond  was  not  "doing  business"  in 
sense  of  statute,  though  it  procured  license  be- 
fore bringing  suit— M.  A.  Kelly  Broom  Co.  v. 
Missouri  Fidelity  &  Casualty  Co.,  191  S.  W. 
1128. 

<@=>666  (Tenn.)  A  foreign  corporation  owning 
land  in  a  county  is  entitled  to  bring  action  to 
quiet  title  in  the  county  wherein  the  land  lies. — 
Frankfort  Land  Co.  v.  Hughett,  191  S.  W. 
630. 

<8=a669  (Tenn.)  There  is  no  point  in  the  in- 
sistence that  a  mortgagee  of  a  railroad  was 
denied  the  right  to  defend  as  a  nonresident, 
where  it  did  come  in  and  answer,  and  its  coun- 
sel was  present  on  the  examination  of  wit- 
nesses, and  cross-examined  witnesses,  and  made 
a  full  and  complete  defense  to  the  bills,  and 
procured  a  decree  under  its  cross-bill.— New 
River  Lumber  Co.  v.  Tennessee  By.  Co.,  191 
8.  W.  334. 

CORROBORATION. 

See  Criminal  Law,  «3=534,  635. 

COSTS. 

See  Partition,  <8=114. 

I.  NATURE,  GROUNDS,  AND  EXTENT 
OF  BIGHT  IN  GENERAL. 

<8=>49  (Tex.Civ.App.)  Where  petition  to  enjoin 
sale  of  realty  under  execution  presents  a  good 
cause  of  action,  at  least  as  against  a  general 
demurrer,  the  costs  of  the  trial  court  should  be 
adjudged,  on  appeal,  against  defendants  in  that 
court.— Wooten  v.  Odell,  191  S.  W.  T21. 
®=>60  (Tex.Civ.App.)  Where  plaintiff,  in  action 
to  recover  cotton  seed,  was  decreed  possession 
thereof,  but  required  to  pay  bank,  claiming  ac- 
count against  him,  amount  of  such  claimed  ac- 
count, which  he  had  refused  to  pay,  thus  re- 
quiring suit  and  interpleading  of  other  parties, 
adjudging  costs  incurred  by  the  bank  against  it 
and  all  other  costs  against  the  plaintiff  was  not 
unjust. — Guitar  v.  First  State  Bank  of  Herm- 
leigh,  191  S.  W.  860. 


VII.  ON  APPEAL  OR  ERROR.  AND 
ON  NEW  TRIAL  OR  MOTION 
THEREFOR 

(8=3230  (Tex.CivA.pp.)  Where  erroneous  order 
of  nonresident  district  judge,  continuing  in- 
junction against  execution  until  modified  or  va- 
cated by  further  order  of  his  court,  justified 
prosecution  of  appeal,  costs  on  appeal  would  be 
adjudged  against  appellee. — Wooten  v.  Odell, 
191  S.  W.  721. 

<S=>234  (Tex.Civ.App.)  Where  the  judgment  was 
reformed  and  affirmed  and  appellees  recovered  a 
less  amount  than  in  lower  court,  costs  were  ad- 
judged against  appellees. — Houston,  E.  &  W.  T. 
By.  Co.  v.  Brackin,  191  S.  W.  804. 
<g=»256(l)  (Ky.)  Under  rule  5  of  the  Court  of 
Appeals  (154  S.  W.  vii),  held,  that  second  copy 
of  record  by  clerk  of  circuit  court,  made  under 
the  schedules  filed  by  both  appellant  and  ap- 
pellee, would  be  condemned,  and  clerk's  fees 
disallowed  for  second  copy  not  required  by 
schedule.— Parks  v.  Barnes,  191  8.  W.  447. 

COTENANCY. 

See  Joint  Tenancy;  Tenancy  in  Common. 

COUNCIL 

See  Municipal  Corporations,  4=960-63. 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 

COUNTIES. 

See  Bridges,  «=»27;  Mandamus,  «3=»111;  Mu- 
nicipal Corporations;    Newspapers,  <8==2. 

H.  GOVERNMENT  AND  OFFICERS. 
(C)  County  Board. 

<8=»53  (Tex.Civ.App.)  In  action  against  county 
by  publisher  of  its  delinquent  tax  list,  held,  that 
neither  county  nor  publisher,  could  have  con- 
tract reformed  in  district  court  in  accordance 
with  expressed  intention  of  parties  when  it  was 
made,  because  commissioners'  court  was  court  of 
record,  and  amendment  could  only  be  by  motion 
to  amend  minutes  made  in  that  court.— Potter 
County  v.  Boesen,  191  S.  W.  787. 

m.  PROPERTY,  CONTRACTS,  AND 
LIABILITIES. 
(B)  Contracts. 

13(4)  (Tex.  Civ.  App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  arts.  7687,  7691, 
commissioners'  court  of  county  had  right  to  con- 
tract to  pay  for  publication  of  delinquent  tax 
list  25  cents  per  description,  and  publisher's 
recovery  was  not  limited  by  provision  of  article 
7691.— Potter  County  v.  Boesen,  191  S.  W.  787. 
<8=>I23  (Tex.Civ.App.)  A  county  building  con- 
tractor's bond  and  a  foreign  state  statute  under 
which  it  was  given  held  not  to  prevent  the  bring- 
ing of  a  suit  on  the  bond  for  materials  furnished 
and  already  used  in  the  building  before  the  com- 
pletion of  ihe  building.— American  Surety  Co. 
v.  Huey  &  Khilp  Hardware  Co.,  191  S.  W.  617. 

Neither  the  county,  nor  the  commissioners 
thereof,  for  which  a  building  was  built  are 
necessary  parties  to  a  suit  by  a  materialman 
under  the  contractor's  bond  given  to  secure  the 
county  and  all  laborers  and  materialmen.— Id. 

Where  one  of  two  principals  on  a  county 
building  contractor's  bond  was  dead  and  the 
other  bad  been  adjudged  a  bankrupt  they  are 
unnecessary  parties  to  an  action  by  material- 
men against  the  surety.— Id. 

A  petition  against  a  surety  on  a  county  build- 
ing contractors  bond  held  not  demurrable  on 
the  ground  that  there  was  no  allegation  as  to 
the  condition  on  which  payments  for  the  mate- 
rial were  to  be  made,  or  that  the  contract  for 
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the  building  required  the  contractor  to  make 
such  payments. — Id. 

The  petition  of  a  materialman  against  a  sure- 
ty on  a  county  building  contractor's  bond,  which 
-alleged  that  the  materials  were  used  in  the  build- 
ing, need  not  allege  that  they  were  approved 
by  the  county.— Id. 

In  an  action  by  a  materialman  against  the 
surety  on  a  county  building  contractor's  bond, 
the  bond  is  admissible  in  evidence  without  the 
contract  referred  to  therein,  in  the  absence  of 
allegations  that  the  contract  would  defeat  re- 
covery.— Id. 

In  an  action  by  the  materialmen  against  the 
surety  on  a  county  building  contractor's  bond, 
evidence  that  the  material  purchased  from 
plaintiff  was  used  in  the  building  held  suffi- 
cient to  support  the  judgment. — Id. 

IV.  FISCAL  MANAGEMENT,  PUBLIC 
DEBT,  SECURITIES,  AND 
TAXATION. 

«=»I74  (Tex.)  Const  art.  3,  §  52,  as  amended 
in  1003,  authorizing  counties,  etc.,  to  issue 
bonds  for  road  construction,  empowers  counties, 
etc.,  to  bnild  necessary  bridges  as  part  of  roads: 
the  use  of  the  term  roads"  in  Const,  art.  3.  $ 
56,  art.  8,  §  9,  art  11,  $  2,  and  article  16,  |  24, 
not  being  controlling. — Aransas  County  v.  Cole- 
man-Fulton Pasture  Co.,  191  S.  W.  553. 

VI.  ACTIONS. 

<3=>2I6  (Tex.Civ.App.)  Under  Vernon's  Sayles* 
Ann.  Civ.  St.  1914,  art  1366,  claim  against 
county  for  publishing  delinquent  tax  list  could 
be  allowed  by  commissioners'  court,  though  pre- 
sented before  maturity,  and  paid  at  latter  date, 
so  that  rejection  entitled  claimant  to  sue  before 
maturity.— Potter  County  v.  Boesen,  191  S.  W. 
787. 

COUNTY  COURTS. 

See  Courts,  «=»472. 

COURT  COMMISSIONERS. 

See  Trial,  <$=>1L 

COURTS. 

See  Abatement  and  Revival,  <8=>16;  Appeal 
and  Error,  <S=>20;  Contempt;  Divorce,  €=> 
104-184 ;  Executors  and  Administrators,  @=> 
333;  Forcible  Entry  and  Detainer,  «=»16; 
Justices  of  the  Peace;  Removal  of  Causes. 

I.  NATURE.  EXTENT,  AND  EXERCISE 
OF  JURISDICTION  IN  GENERAL. 

4=»7  (Tex.Civ.App.)  An  action  on  a  county  con- 
tractor's bond  is  transitory,  and  may  be  brought 
in  die  county  in  which  the  materialmen  and  the 
principal  resided  in  a  state  where  the  surety 
was  doing  business  under  a  permit  though  the 
building  was  constructed  in  another  state.— 
American  Surety  Co.  v.  Huey  &  Philp  Hard- 
ware Co.,  191  8.  W.  617. 
<9=>35  (Tex.)  An  exercise  of  jurisdiction  by  the 
district  court  is  presumed  rightful,  in  the  ab- 
sence of  showing  to  the  contrary.— Xauraine  v. 
Ashe,  191  S.  W.  563.  ^ 
<8=>37(3)  (Mo.)  Estoppel  to  question  judgment 
goes  to  question  whether  acceptance  of  fruits 
of  proceeding  closes  mouth  of  one  who  accepts 
them,  and  does  not  imply  that  court  had  ju- 
risdiction of  subject-matter.— State  ex  rel.  Hayes 
v.  Ellison,  191  S.  W.  49. 

XI.  ESTABLISHMENT,  ORGANIZA- 
TION, AND  PROCEDURE  IN 
GENERAL. 

(B)  Terms,  Vacation*.  Place  and  Time  of 
Holding  Court,  Courthouses,  and 
Accommodation!. 

«=»66T7)  (Tex.Civ.App.)  Under  Rev.  St  1911, 
art.  1726,  the  judge  has  absolute  power  to  ex- 
tend the  term  pending  trial  of  a  cause,  even 


though  the  extension  might  destroy  the  suc- 
ceeding term,  so  that  during  extension  of  De- 
cember term,  when  the  February  term  convened, 
the  judgment  in  the  cause  rendered  on  the  ex- 
tended term  was  valid.— Cory  Richardson,  191 
S.  W.  568. 

The  statute  permitting  extension  of  terms  of 
court  should  be  used  only  in  cases  of  necessity, 
and  not  for  the  convenience  of  the  trial  judge, 
or  for  purposes  of  advisement  on  the  case.— Id. 

CD)  Rules  of  Deetslon,  Adjudications, 
Opinions,  and  Records. 

<8=>93(1)  (Tenn.)  Prior  decisions  as  to  charita- 
ble devises  in  trust  which  have  become  rules  of 
property  cannot  be  overturned  to  harmonize 
with  the  majority  of  decisions  in  other  jurisdic- 
tions.—Ewell  v.  Sneed,  191  S.  W.  131. 
<8=>87(1)  (Ark.)  The  state  court  is  controlled 
by  the  decisions  of  the  United  States  Supreme 
Court  in  regard  to  interstate  commerce  bills 
of  lading— Prescott  &  N.  W.  R.  Co.  .▼.  Davis, 
191  S.  W.  210. 

4fc=»97(l)  (Ky.)  In  interstate  shipment  construc- 
tion of  bill  of  lading  is  a  federal  question,  and 
the  construction  placed  thereupon  by  the  fed- 
eral courts  is  controlling.— Baltimore  &  Ohio  It- 
Co.  v.  Leach,  191  S.  W.  310. 
«=»97(5)  (Ark.)  The  decisions  of  the  United 
States  Supreme  Court  as  to  what  employes  are 
engaged  in  interstate  commerce  within  the  fed- 
eral Employers'  Liability  Act  are  binding  on 
state  courts.— Treadway  v.  St  Louis,  I.  M.  & 
S.  By.  Co.,  191  S.  W.  930. 


IV.  COURTS  OF  LIMITED  OR  IN- 
FERIOR JURISDICTION. 

«=>I69(8)  (Tex.)  A  petition  which  alleged  that 
the  damage  to  a  live  stock  shipment  was  $977 
and  prayed  for  a  recovery  of  that  amount  with- 
out interest  does  not  show  that  the  amount  in 
controversy  exceeds  $1,000,  the  limit  of  the 
county  court's  jurisdiction,  as  plaintiff  can  omit 
to  sue  for  interest  as  element  of  damages. — Ft. 
Worth  &  R.  G.  Ry.  Co.  v.  Mathews,  191  S.  W. 
559. 

<8=>I72  (Ky.)  Under  Const,  fg  142,  143,  as  to 
jurisdiction  of  justices  and  police  courts,  and 
Ky.  St  |  3710,  giving  police  courts  civil  ju- 
risdiction concurrent  with  justices,  held,  that 
civil  jurisdiction  of  police  courts  is  not  con- 
fined to  limits  of  town,  but  covers  entire  coun- 
ty.—Allen     Moore,  191  S.  W.  93. 

VI.  COURTS  OF  APPELLATE  JURIS. 
DICTION. 

(A)  Grounds  of  Jurisdiction  In  General. 

«J=>207(4)  (Mo.App.)  The  St  Louis  Court  of 
Appeals  has  no  jurisdiction  to  issue  a  writ  of 
mandamus  in  a  case  in  which  it  has  no  appel- 
late jurisdiction,  or  where  return  raises  a  con- 
stitutional question. — State  ex  rel.  Douglas  v. 
Tune,  191  S.  W.  1078. 

In  a  proceeding  for  a  writ  of  mandamus,  the 
amount  stated  in  the  petition  as  the  amount  sued 
for  is  prima  facie  the  amount  involved. — Id. 

(B)  Courts  of  Particular  States. 

<8=>23l(4)  (Mo.)  A  decision  of  a  Court  of  Ap- 
peals upon  a  case  transferred  to  it  by  another 
Court  of  Appeals  under  LawB  1909,  p.  396,  be- 
ing a  mere  nullity  because  of  the  unconstitu- 
tionality of  that  law,  is  not  a  "previous  deci- 
sion" of  a  Court  of  Appeals,  conflict  with  which 
constitutionally  authorizes  a  Court  of  Appeals 
to  certify  a  case  to  the  Supreme  Court — 
Jordan  v.  Chicago,  B.  &  Q.  B.  Co.,  191  S.  W. 
70. 

<8=>23l(8)  (Mo.App.)  In  suit  on  a  grading  tax 
bill,  defense  that  tax  is  greater  than  value  of 
property,  so  as  to  be  a  confiscation  thereof,  raises 
a  constitutional  question  upon  which  the  Court 
of  Appeals  cannot  pass.— West  v.  Dyer,  191  S. 
W.  1024. 
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«=»23((19)  (Mo.App.)  An  attack  upon  statutes, 
as  unconstitutional  does  not  raise  a  constitution- 
al question  necessitating  transfer  of  cause  from 
Court  of  Appeals  to  Supreme  Court,  where  stat- 
ute has  been  adjudged  constitutional  by  Supreme 
Court— Robinson  v.  City  of  Springfield,  191  S. 
W.  1084. 

«=>23 1  (38)  (Mo.)  Appeals  in  condemnation  cas- 
es affecting  realty  are  within  jurisdiction  of 
Supreme  Court  as  involving  title. — State  ex  reL 
Hayes  v.  Ellison,  191  S.  W.  49. 

Jurisdiction  was  in  Court  of  Appeals  of  ap- 
peal taken  from  order  overruling  motion  to 
quash  execution  issued  by  circuit  court  to  sub- 
ject realty  to  payment,  of  benefits  assessed 
against  it  in  proceeding  to  establish  parkway  in 
city  as  not  involving  title.— Id. 
<8=>246  (Tenn.)  Interest  accruing  to  the  date 
of  a  decree  in  chancery  court,  allowing  or  deny- 
ing recovery  on  a  note,  held  part  of  amount 
involved  on  appeal  to  Supreme  Court.— Fields 
v.  Horn,  191  S.  W.  381. 

Interest  accruing  after  date  of  a  decree  in 
chancery  court,  allowing  or  denying  recovery 
on  a  note,  held  not  part  of  amount  involved 
on  appeal  to  Supreme  Court — Id. 

Although  a  provision  in  a  note  for  payment 
of  attorney's  fees  is  a  part  of  note  obligation 
enforceable  by  holder  as  distinguished  from 
penalty  or  costs,  it  is  only  to  be  treated  as 
added  to  amount  due  on  judgment  date,  in 
determining  what  appellate  court  has  juris- 
diction when  its  allowance  is  specifically  pray- 
ed.—Id. 

<S=>247(7)  (TexO  In  a  case  in  which  the  juris- 
diction of  the  Court  of  Civil  Appeals  is  made 
final  by  Rev.  St  art.  1591,  a  conflict  of  decision 
between  different  Courts  of  Civil  Appeals  does 
not  confer  jurisdiction  on  the  Supreme  Court 
to  grant  a  writ  of  error.— Camp  v.  National  Eq- 
uitable Soc  of  Belton,  191  S.  W.  699. 

VXTX  CONCURRENT  AND  CONFLICT- 
ING jrrjHISDIOTIOH,  AND 
COMITY. 

(A)  Courts  of  Same  State,  and  Transfer  of 
Causes. 

<8=*472(4)  (Tex.)  The  Constitution  confers,  not 
only  general  probate  jurisdiction  upon  the  coun- 
ty court,  but  also  an  auxiliary  and  ancillary 
equity  jurisdiction  upon  the  district  court  over 
questions  affecting  administration. — Lauraine  v. 
Ashe,  191  S.  W/563. 

The  rule  that  the  jurisdiction  of  the  probate 
court  to  sell  for  the  payment  of  debts  the  prop- 
erty of  an  estate  being  administered  is  ex- 
clusive applies  where  a  gale  of  property  is  made 
necessary  by  a  judgment  of  the  district  court 
in  the  exercise  of  its  auxiliary,  probate  juris- 
diction.—Id. 

<8=»472(80  (Ark.)  Chancery  'courts  have  con- 
current jurisdiction  with  circuit  courts  in  en- 
forcement of  mechanic's  lien  law.— Can  v. 
Hahn,  191  S.  W.  232. 

<8=>478  (Tex.)  Possession  of  property  through 
its  receiver  by  a  court  of  equity  having  jurisdic- 
tion is  exclusive  of  the  jurisdiction  of  other 
courts.— Lauraine  v.  Ashe,  191  S.  W.  563. 
43=»480(1)  (Tex.Civ.App.)  Every  judge  is  inde- 
pendent m  his  own  jurisdiction,  and  cannot  be 
restrained  in  the  discharge  of  his  functions  by  in- 
junction of  another  court— Wardlaw  v.  Savage, 
191  S.  W.  1176. 

«=>480(2)  (Tex.Oiv.App.)  A  judgment  by  a 
county  court  duly  constituted  under  Vernon's 
Sayles*  Ann.  Civ.  St  1914,  art.  1799,  where  it 
had  jurisdiction  over  the  amount  and  character 
of  the  action  and  power  to  grant  relief  prayed 
for  by  virtue  of  articles  1771,  1772,  1800,  1802, 
and  2128,  was  valid,  and  the  district  court  had 
no  jurisdiction  under  article  4653  to  enjoin  its 
enforcement— Wardlaw  v.  Savage,  191  S.  W. 
1176. 


*=»487(4)  (Mo.)  Const  Amend.  1884,  |  6,  held 
not  to  require  probate  judge  against  whom  man- 
date issues  to  appoint  a  certain  person  as  an 
administrator  to  move  for  a  transfer  of  the  case, 
where  the  mandate  was  by  a  united  court,  and 
there  was  a  motion  for  rehearing. — State  ex  rel. 
Thompson  v.  Nortoni,  191  S.  W.  429. 

(B)  State  Courts  and  United  States  Courts. 

<8=>489(9)  (Ark.)  State  courts  have  jurisdiction 
of  action  to  recover  amount  of  overcharge  by 
carrier  of  interstate  shipment  resulting  from  ap- 
plication of  wrong  rate  in  whieh  no  question  of 
reasonableness  of  either  rate  is  involved. — St 
Louis,  L  M.  &  S.  By.  Co.  v.  Ft  Smith  &  V.  B. 
By.  Co.,  191  S.  W.  902. 

COVENANTS. 

IV.  ACTIONS  FOB  BREACH. 

<8=>I30(4)  (Tex.  Civ.  App.)  Between  immediate 
parties,  proper  measure  of  damages  for  breach 
of  covenant  of  general  warranty  of  title  in 
executed  contract  for  sale  of  realty  is  purchase 
money  paid,  with  interest,  where  there  has  been 
total  failure  of  title,  and  purchaser  has  lost 
land.— Wiggins  v.  Stephens,  191  S.  W.  777. 
«=>I30(5)  (Tex.Oiv.App.)  Where  there  is  only 
partial  failure  of  title  in  violation  of  general 
warranty  thereof,  value  of  land  lost  to  warran- 
tee must  be  ascertained  as  the  measure  of  dam- 
ages in  absence  of  agreed  value. — Wiggins  v. 
Stephens,  191  S.  W.  777. 
<S=»I30(7)  (Tex.CivA.pp.)  In  case  of  exchange 
of  lands,  measure  of  damages  for  breach  of  cov- 
enant of  general  warranty  of  title  is  market  val- 
ue of  land  conveyed  to  purchase  that  of  war- 
rantor.—Wiggins  v.  Stephens,  191  S.  W.  777. 

COVERTURE. 

See  Husband  and  Wife. 

CREDIBILITY. 

See  Appeal  and  Error,  <8=>994;  Criminal  Law, 
«=>742,  785;  Witnesses,  «=»331%-406. 

CREDITORS. 

See  Bankruptcy;  Subrogation, 

CRIMINAL  LAW. 

See  Animals;  Bail,  <8=>94 ;  Bigamy;  Breach 
of  the  Peace;  Conspiracy;  Contempt,  €=»60; 
Forgery;  Health.  «=>21,  34;  Homicide;  In- 
dictment and  Information;  Intoxicating  Liq- 
uors, «=>189-236;  Jury,  «3=>45;  Larceny; 
Municipal  Corporations,  <8=»60;  Penalties; 
Perjury ;  Sodomy ;  Weapons ;  Witnesses,  4J=» 
387,  345,  880. 

VII.  FORMER  JEOPARDY. 

<&=>  1 83  (Tex.Cr.App.)  Neither  consent  of  coun- 
sel of  accused  to  discharge  of  jury  after  jeopar- 
dy attaches,  nor  failure  of  accused  to  protest, 
will  bar  a  plea  of  former  jeopardy  on  subse- 
quent trial.— Hippie  v.  State,  191  S.  W.  1150. 

Ruling  that  three  year  old  witness  was  in- 
competent was  not  such  an  unexpected  occur- 
rence within  Code  Or.  Proc.  1911,  art.  616,  as 
to  warrant  a  continuance  at  trial  and  a  dis- 
charge of  jury,  on  state's  application,  nor  does 
a  recital,  in  interlocutory  judgment,  of  accused's 
consent  bar  a  plea  of  former  jeopardy.— Id. 

X.  EVIDENCE. 

(B)  Facts   In   Issue  and  Relevant  to  Is- 
sues, and  Res  Geitn. 

@=>364(1)  (Tex.Cr.App.)  Details  of  a  difficulty 
between  defendant  and  another,  being  part  of 
the  res  gestae,  may  be  shown  on  a  prosecution 
for  carrying  a  pistol.— Dolezal  v.  State,  191  S. 
W.  1158. 
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$3»365(3)  (Ky.)  In  prosecution  of  three  defend- 
ants for  homicide,  evidence  that  immediately 
after  killing  one  defendant  picked  up  deceased's 
pistol  and  shot  at  witness  was  admissible  as 
part  of  the  res  gestae  against  that  defendant. — 
Logan  v.  Commonwealth,  191  S.W.  676. 
$=3368(1)  (Ky.)  In  prosecution  for  homicide, 
exclamation  of  bystander  who  did  not  partici- 
pate in  difficulty  is  not  admissible  as  part  of 
res  gestae. — Logan  v.  Commonwealth,  191  S.  W. 
876. 

(D)  Materiality  and  Competency  In  Gen. 
er»l. 

«=»396(2)  (Tex.Cr.App.)  Where  defendant  on 
trial  for  murder  proved  part  of  a  conversation 
between  deceased  and  witness,  it  was  proper 
for  the  state  to  offer  evidence  of  the  balance  of 
the  conversation  by  a  third  person  who  was 
present,  under  Code  Civ.  Proc.  1911,  art.  811.— 
Edwards  v.  State,  191  S.  W.  542. 
■8=396(2)  (Tex.Cr.App.)  Defendant  having  on 
cross-examination  of  state's  witness"  drawn  out 
part  of  the  details  of  the  difficulty  between  them, 
the  state  may  introduce  other  details.— Dolezal 
v.  State,  191  S.  W.  1158. 

(B)  Beat  and  Secondary  and  Demonstra- 
tive Evidence. 

«=»400(1)  (Ark.)  Where  a  confession  has  been 
committed  to  writing,  the  writing  must  be  pro- 
duced as  the  best  evidence,  unless  its  absence  is 
accounted  for,  which  rule  applies  to  all  kinds 
of  writings.— Finn  v.  State,  191  S.  W.  899. 

(F)  Admiaaiona,   Declarations,   and  Hear- 
any. 

«=>4I4  (Ky.)  In  prosecution  for  homicide,  it  is 
error  to  refuse  to  permit  accused  to  state  pust 
what  he  did  say  on  an  occasion,  and  to  limit 
him  to  a  mere  denial  of  his  statement  as  given 
for  the  prosecution. — Logan  v.  Commonwealth, 
191  S.  W.  676. 

<G)  Ants'  and  Declarations  of  Conspirators 
and  Code  fend  ants. 

<8=>422(1)  (Tex.Cr.App.)  Where  evidence  of  a 
witness  present  at  a  conversation  between  deceas- 
ed and  a  third  person  tended  to  show  a  conspir- 
acy between  the  third  person  and  appellant  to 
murder  deceased,,  it  was  admissible. — Edwards  v. 
State,  191  S.  W.  542. 

®=>427(1)  (Ky.)  Conspiracy  need  not  be  ex- 
pressly averred  in  a  joint  indictment  of  two 
for  commission  of  a  crime,  to  permit  of  evi- 
dence thereof,  so  as  to  allow  declarations  of 
one  to  be  admitted  against  the  other.— Day  v. 
Commonwealth.  191  S.  W.  105. 
©=»427(2)  (Ky.)  There  being  no  proof  of  a  co- 
indictee  having  participated  in  the  crime  or  con- 
spired with  defendant  to  commit  it,  his  declara- 
tions, not  in  defendant's  presence,  are  inad- 
missible against  her.— Day  v.  Commonwealth, 
191  S.  W.  105. 

(H)  Documentary    Evidence    and  Exclu- 
sion of  Parol  Evidence  Thereby. 

i8  117  (Ark.)  That  a  confession  was  reduced 

to  writing  does  not  exclude  parol  proof  of  other 
confessions  not  reduced  to  writing. — Finn  v. 
State.  191  S.  W.  899. 

(K)  Confessions. 

<8=>5I9(1)  (Ark.)  Confession  by  defendant,  a 
boy  of  16,  to  constable  and  two  officers  of  bank 
on  which  he  had  drawn  forged  check,  made  be- 
fore his  arrest,  held  a  voluntary  confession.— 
Finn  v.  State,  191  S.  W.  899. 
®=534(1)  (Ark.)  In  prosecution  for  forgery  of 
«  check,  defendant's  confession  of  his  guilt,  to- 
gether with  corroborating  evidence,  held  suffi- 
cient to  establish  his  guilt.— Finn  v.  State,  191 
S.  W.  899. 

<&=»535(1)  (Ark.)  A  defendant  cannot  be  con- 
victed on  an  extra  judicial  confession,  unless 


there  is  proof  tending  to  show  ftat  the  crime 
was  committed  by  some  one.— Finn  v.  State,  191 
S.  W.  899. 

(H)  Wei  est  and  Sufficiency. 

<$=»549  (Tex.Cr.App.)  Evidence  held  to  tend  to 
show  a  conspiracy  between  appellant  and  bis 
nephew  to  murder  deceased.— Edwards  v.  State, 
191  S.  W.  542. 

«=»562  (Ky.)  Proof  of  motive  alone  is  insuffi- 
cient to  put  one  on  his  defense.— Day  v.  Com- 
monwealth, 191  S.  W.  105. 

XL  TIME  OF  TRIAL  AND  CONTIN- 
UANCE. 

<S=»596(1)  (Tex.Or.App.)  In  prosecution  for 
murder,  where  absent  witness'  testimony  would 
have  been  merely  cumulative,  motion  for  contin- 
uance was  properly  overruled.— Edwards  v. 
State,  191  S.  W.  542. 

<S=>597(1)  (Tex.Cr.App.)  Under  Code  Or.  Proc. 
1911,  art  608,  an  application  for  a  continuance 
is  properly  overruled  where  it  appears  that  the 
testimony  of  the  absent  witness  is  not  "probably 
true,"  or  would  not  change  the  result.— Watson 
v.  State,  191  S.  W.  546. 

HI.  TRIAL. 

(C)  Reception  of  Evidence. 

<8=»678(5)  (Tex.Cr.App.)  The  indictment  charg- 
ing carrying  a  pistol  on  or  about  a  certain  date, 
and  the  state  not  having  been  requested  to  elect, 
evidence  sufficient  as  to  an  earlier  date,  if  not 
as  to  the  day  named,  will  support  a  conviction. 
—Dolezal  v.  State,  191  S.  W.  1158. 

(F)  Province  of  Court  and  Jury  In  Gen- 

eral. 

<8=»742(3)  (Ark.)  Truth  of  testimony  tending 
to  impeach  a  witness  for  prosecution  held  for 
jury.— Scoggins  v.  City  of  Morrilton,  191  S.  W. 
914. 

«=>763,  764(1)  (Tex.Cr.App.)  In  a  trial  for 
murder,  the  court  s  remark  that  be  admitted  cer- 
tain evidence  to  enable  the  jury  to  pass  upon 
credibility  of  a  witness  was  proper,  and  not  a 
comment  on  the  weight  of  testimony.— Edwards 
v.  State,  191  S.  W.  542. 

(G)  Necessity,  Requisites,  and  Snfllclency 

of  Instructions. 

<S=>780(1)  (Ky.)  The  jury  should  be  instructed 
that,  unless  they  believe  beyond  a  reasonable 
doubt,  there  was  a  conspiracy  between  defend- 
ant and  her  coindictee,  his  declarations  should 
not  be  considered  against  her. — Day  v.  Common- 
wealth, 191  S.  W.  105. 

<g=>785(5)  (Mo.)  In  prosecution  for  murder,  in- 
struction that,  while  accused  and  his  wife  were 
competent  witnesses  in  his  behalf,  the  jury 
could  consider  their  interest,  held  error  in  view 
of  Rev.  St.  1909,  K  5242,  5244,  6354.— State 
v.  Finkelstein,  191  S.  W.  1002. 

<8=»8I4(1)  (Ky.)  Defendant  denying  die  killing 
with  which  she  is  charged,  the  instructions 
should  be  confined  to  that  issue;  and  she  is  not 
entitled  to  one  to  acquit  if  deceased  died  of 
disease.— Day  v.  Commonwealth,  191  S.  W. 
105. 

@=»8I4(3)  (Ky.)  An  instruction,  predicated  on 
the  existence  of  facts  of  which  there  is  no  evi- 
dence, is  unauthorized. — Day  v.  Commonwealth, 
191  S.  W.  105. 


14(5)  (Tex.Cr.App.)  Two  state  witnesses 
having  testified  positively,  in  a  prosecution  for 
engaging  in  the  business  of  selling  liquors  in 
prohibition  territory,  to  a  sale  of  whisky  to  them 
by  defendant,  and  he  having  sworn  positively 
that  he  made  neither  sale  nor  delivery  to  either 
of  them,  the  court  correctly  refused  to  submit 
the  question  whether  defendant  acted  as  agent 
in  such  sales.— Johnson  v.  State,  191  S.  W. 
1165. 
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(B)  H»<|i«ita  for  In« traction*. 

S=*>824(8)  (Ky.)  It  is  not  error  to  rail  to  cau- 
tion the  jury  that  evidence  is  to  be  considered 
only  as  affecting'  her  credibility,  the  court's  at- 
tention not  being  called  to  necessity  therefor. — 
Day  v.  Commonwealth,  191  S.  W.  105. 
<8=>826  (Tex.Cr.App.)  Where  accused  consented 
to  the  reading  to  jury  of  the  testimony  of  cer- 
tain witnesses,  after  jury  had  been  out  several 
hours,  a  refusal  to  grant  his  request  for  several 
charges  in  respect  to  such  evidence  after  the 
jury  had  returned  to  jury  room  held  not  error.— 
Watson  v.  State,  191  S.  W.  646. 

XUI.  MOTIONS  FOB  NEW  TRIAL 
AND  IN  ARREST. 

4=>94l(l)  (Tez.Cr.App.)  In  prosecution  for 
murder,  where  absent  witness'  testimony  would 
have  been  merely  cumulative,  motion  for  new 
trial  was  properly  overruled. — Edwards  v.  State, 
191  S.  W.  542. 

XV.  APPEAL  AND  ERROR  AND 
CERTIORARI. 

(C)  Proceeding:*1   for  Transfer   of  Cause, 

and  Effect  Thereof. 

<£=>I08I  (Tex.Cr.App.)  Even  if  an  appeal  bond 
in  a  criminal  case  is  deemed  sufficient  to  oper- 
ate as  an  appeal  recognizance,  the  jurisdiction 
of  the  Court  of  Appeals  does  not  attach  in  the 
absence  of  a  notice  of  appeal.— McCulloch  v. 
State,  181  S.  W.  357. 

(D)  Record  and  Proceeding;*  Hot  in  Rec- 

ord. 

<8=I09I(2)  (Tex.Cr.App.)  The  bill  of  excep- 
tions to  remark  of  court  that  a  state's  witness 
was  an  unwilling  witness,  and  the  prosecuting 
attorney  might  lead  him,  failing  to  show  that 
any  testimony  was  elicited  from  the  witness,  is 
insufficient— Dolezal  v.  State,  191  S.  W.  1158. 
<8=I09I(9)  (Tex.Cr.App.)  Bill  of  exceptions, 
baaed  on  refusal  of  a  requested  instruction, 
held  sufficient  under  statute.— Rasberry  v.  State, 
191  S.  W.  356. 

<£=>  1 128(4)  (Tex.Cr.App.)  Where  no  notice  of 
appeal  in  a  criminal  case  is  in  the  record,  an 
affidavit  showing  that  accused  gave  notice  of 
appeal  in  the  trial  court,  but  it  was  not  entered 
of  record,  is  insufficient.— McCulloch  v.  State, 
191  S.  W.  357. 

(G)  Review. 
«=»II34(5)  (Ky.)  Action  of  the  trial  court  in 
selecting  the  jury  to  try  criminal  case  from  ad- 
joining county  is  not  subject  to  review.— Logan 
y.  Commonwealth,  191  S.  W.  676. 
«=>  1 144(18)  (Tex.Cr.App.)  Where  the  evidence 
heard  by  the  trial  court  is  not  disclosed,  it  will 
be  presumed  that  the  court's  action  in  refusing 
a  new  trial  was  sustained  by  the  testimony. — 
Edwards  v.  State,  191  S.  W.  542. 
<S=»II59(2)  (Ky.)  Reversal  will  be' granted  on 
the  ground  of  insufficiency  of  the  evidence  when, 
and  only  when,  the  verdict  is  palpably  against 
the  evidence.— Day  v.  Commonwealth,  191  S. 
W.  105. 

<8=>II59(3)  (Tex.Cr.App.)  A  conviction  on  con- 
flicting evidence  will  not  be  disturbed.— Smith  v. 
State,  191  S.  W.  13a 

<©=>  1 1 63(2)  fTex.Cr.App.)  For  remark  of  court 
that  a  state's  witness  is  an  unwilling  witness, 
and  that  the  prosecuting  attorney  may  lead 
him,  to  be  ground  for  reversal,  the  record  must 
disclose  probability  of  injury.— Dolezal  v.  State, 
191  S.  W.  1158. 

£=>  1 1 69(3)  (Ark.)  In  a  prosecution  under  Kir- 
by's  Dig.  §  1902,  for  stealing  timber,  where  ac- 
cused admitted  that  he  took  timber  from  the 
lands  as  charged  in  the  indictment,  as  well  as 
other  timber  at  another  time,  the  admission  of 
such  evidence  was  not  prejudicial. — Smith  v. 
State,  191  S.  W.  913. 


<8=>II69(5)  CTex.Or.App.)  Where  the  court  with- 
drew from  consideration  of  the  jury  evidence 
which  had'  been  objected  to,  telling  them  not  to 
consider  it  for  any  purpose,  any  error  in  admit- 
ting such  evidence  was  cured.— Edwards  v.  State, 
t91  S.  W.  542. 

Where,  upon  a'  second  trial  of  appellant  for 
murder,  the  court  sustained  an  objection  to  an 
impeaching  question  of  whether  a  witness  had 
signed  an  affidavit  to  get  appellant  a  new  trial, 
and  instructed  the  jury  to  disregard  all  evidence 
relating  to  the  former  trial  and  not  to  consider 
the  result  thereof,  appellant  suffered  no  preju- 
dice.—Id. 

<9=>l  170(1)  (Tex.Cr.App.)  Exclusion  of  testimo- 
ny which  could  not  affect  result  is  not  reversible 
error.— Gunter  v.  State,  191  8.  W.  641. 
<S=>  I  ( 70(2)  (Tex.Cr.App.)  Exclusion  of  testimo- 
ny which  tends  to  prove  fact  already  proven,  or 
which  is  conceded,  is  not  reversiWe  error.— 
Gunter  v.  State,  191  S.  W.  541. 

Exclusion  of  testimony  that  defendant's  firBt 
wife,  when  he  married  her,  went  by  one  name 
as  well  as  another  held  cumulative  and  harmless. 
-Id. 

«3=»  1172(7)  (Ark.)  In  a  prosecution  under  Kir- 
by's  Dig.  j  1902,  defining  the  offense  of  cutting 
down  and  destroying  growing  trees,  held  that  ac- 
cused could,  not  complain  of  an  instruction,  re- 
quiring the  jury  to  find  that  he  stole  the  timber 
in  question  and  converted  it  to  his  own  use 
before  convicting.— Smith  v.  State,  191  S.  W. 
913. 

«=s>l  173(2)  (Ky.)  Failure  after  request,  to  cau- 
tion jury  that  evidence  of  bad  reputation  is  to 
be  considered  only  on  defendant's  credibility,  is 
not  reversible  error,  unless  from  the  whole  rec- 
ord it  appears  her  substantial  rights  werepreju- 
diced.— Day  v.  Commonwealth,  191  S.  W.  105. 

CROPS. 

See  Agriculture;    Chattel  Mortgages,  <S=>48; 
Landlord  and  Tenant,  <8=>326,  330. 

<S=>2  (Ark.)  Where  the  tenant  of  one  claiming 
to  be  the  owner  of  land  planted,  cultivated,  and 
harvested  a  crop  while  in  possession,  he  had  a 
good  title.— Fades  v.  Simpson,  191  S.  W.  953. 

CROSS-COMPLAINT. 

See  Pleading,  «=»148. 

CROSS-EXAMINATION. 

See  Evidence,  «=>558;  Witnesses,  <8=»372. 

CROSSINGS. 

See  Railroads,  <g=»305-350. 

CUMULATIVE  EVIDENCE. 

See  Criminal  Law,  <g=>596,  941;  New  Trial, 
<8=>104;  Trial,  <8=>56. 

CURTESY. 
CUSTODIA  LEGIS. 

See  Courts,  «=>478;    Limitation  of  Actions, 
«=>109. 

CUSTODY. 

See  Divorce,  <8=>306. 

CUSTOMS  AND  USAGES. 

<5=»I5(2)  (Tex.Civ.App.)  Contract  for  comple- 
tion of  school  building  in  90  working  days  held 
to  exclude  freezing  weather  in  view  of  usage  or 
custom  as  to  meaning  of  "working  days"  where 
use  of  brick  or  cement  enters  into  work. — Gener- 
al Bonding  &  Casualty  Ins.  Co.  v.  McQuerry, 
191  S.  W.  858. 


See  Dower. 
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CUTTING  TIMBER. 

See  Damages,    <8=>112;    Logs   and  Logging, 

*"&  DAMAGES. 

See  Appeal  and  Error,  «=>1140;  Assumpsit, 
Action  of,  €=>26 ;  Attachment,  «=>375 ;  Car- 
riers, *=>105,  122,  135,  229,  277,  382 ;  Chat- 
tel Mortgages,  €=»176;  Covenants,  <&=>130; 
Death,  <g=>84;  Eminent  Domain,  «=><i9.  203; 
Insurance,  «=>602;  Logs  and  Logging,  C=> 
8;  Negligence,  <6=»119;  Railroad*,  <^C-~i3; 
Sales,  <8=>382,  418,  442;  Sheriffs  and  Con- 
stables, «=>170;  Shipping,  <8=132;  Tele- 
graphs and  Telephones,  4£=65-68;  Vendor 
and  Purchaser,  <S==»324 ;  Waters  and  Water 
Courses,  «=>178,  179. 

m.  GROUNDS  AND  SUBJECTS  OF 
COMPENSATORY  DAMAGES. 
(A)  Direct    or    Remote,    Contingent,  or 
Prospective  Conaeqnencea  or  Laiin. 

<8=>34  (Tex.CivApp.)  Where  plaintiff's  inju- 
ries, caused  by  defendant's  negligence,  were 
aggravated  by  medical  treatment,  he  may  recov- 
er damages  for  such  aggravation,  unless  negli- 
gent in  selecting  his  medical  advisor.— Galves- 
ton, H.  &  S.  A.  Ry.  Co.  v.  Miller,  191  S.  W. 
374. 

<8=>46  (Tex.CivApp.)  That  plaintiff  had  not 
paid  his  doctor's  bill  at  time  of  trial  will  not 
preclude  proof  of  reasonable  value  of  such 
services  as  part  of  damages,  if  he  was  legally 
liable  for  such  expenses. — Roscoe,  S.  &  P.  Ry. 
Co.  v.  Taylor,  191  S.  W.  1175. 
<©=>50  (Tex.Civ.App.)  In  action  for  personal 
injuries,  plaintiff  could  recover  damages  for 
mental  suffering,  although  in  the  absence  of 
proof  that  his  injuries  resulted  in  permanent 
and  continued  disability.— Roscoe,  S.  &  P.  Ry. 
Co.  v.  Taylor,  191  S.  W.  1175. 

VI.  MEASURE  OF  DAMAGES. 
(A)  Injnrlen  to  the  Person. 

€=>95  (Ky.)  For  permanent  personal  injuries, 
measure  of  damages  is  such  sum  as  will  com- 
pensate for  mental  and  physical  pain  past  and 
future,  and  for  permanent  impairment  of  pow- 
er to  earn  money,  with  reasonable  expense 
for  medical  services— Palmer  Hotel  Co.  v. 
Renfro,  191  S.  W.  271. 

For  personal  injuries  not  permanent,  meas- 
ure of  damages  is  such  sum  as  will  compensate 
plaintiff  for  pain,  mental  and  physical,  past 
and  future,  and  for  value  of  any  time  lost, 
and  his  reasonable  expenses  for  medical  serv- 
ices.—Id. 

9=»  1 00  (Tex.CivApp.)  In  estimating  plain- 
tiffs impairment  of  earning  capacity,  his  life 
expectancy  should  be  estimated  upon  his  con- 
dition before,  and  not  after,  the  injury. — Galves- 
ton, H.  *  S.  A.  Ry.  Co.  v.  Miller,  191  S.  W. 
374. 

(B)  Injuries  to  Property. 

<8=>l  12  (Ark.)  The  measure  of  damages  for  cut- 
ting and  removing  timber  was  the  stum  page 
value  of  the  timber  cut,  where  the  party  re- 
moving the  timber  did  so  in  good  faith.— Beene 
v.  Green,  191  S.  W.  915. 

TO.  INADEQUATE   AND  EXCESSIVE 
DAMAGES. 

<£=>I3I(1)  (Ky.)  Verdict  for  $1,500  for  party 
struck  on  chest  by  train  at  crossing,  and  knocked 
down,  suffering  bruises,  lacerations,  -  etc.,  held 
not  excessive. — Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.  v.  Hughes,  191  S.  W.  495. 
<8=»I32(1)  (Ky.)  Verdict  of  $20,000  to  injured 
railroad  conductor  for  injuries  of  permanent 
character  held  not  excessive.— Louisville  &  N. 
R.  Co.  v.  Mitchell,  191  S.  W.  465. 
<S=>  1 32(1)  (Tex.Civ.App.)  $17,750  held  not  ex- 
cessive damages  for  injuries,  reducing  plaintiff 


to  a  total  physical  wreck . — Galveston ,  H.  &  S. 

A.  Ry.  Co.  v.  Miller,  191  S.  W.  374. 
«=>I32(2)  (Ky.)  Verdict  for  $2,500  for  passen- 
ger in  hotel  elevator  injured  when  it  fell,  held 
not  so  excessive  as  to  strike  mind  as  having 
been  given  under  influence  of  passion  and 
prejudice.— Palmer  Hotel  Co.  v.  Renfro,  191 
S.  W.  271. 

<8=»I32(6)  (Ky.)  A  recovery  of  $2,500  for 
broken  hip,  suffered  by  a  woman  60  years  of  age, 
held  not  excessive.— Louisville  A  N.  R.  Co.  v. 
Cornier,  191  S.  W.  96. 

VIII.  PLEADING,  EVIDENCE,  AND 


(B)  Evidence. 

<S=>  1 85(1)  (Ky.)  Evidence  aa  to  plaintiff's  In- 
juries and  damages  held  to  sustain  finding  for 
him  in  sum  of  $2,500.— Palmer  Hotel  Co.  t. 
Renfro,  191  S.  W.  271. 

<8=»I85(1)  (Ky.)  Evidence  held  insufficient  to 
support  verdict  for  servant  who  alleged  that  the 
amputation  of  his  leg  was  the  result  of  injuries 
when  slate  fell  upon  him  while  at  work  in  a 
mine.— North  Jellico  Coal  Co.  v.  Stewart,  191 
S.  W.  451. 

to  Proceedings  for  Aaaeaaaaent. 

<8=»206(3)  (Ark.)  Where  plaintiff,  suing  for 
personal  injuries,  had  been  compelled  to  submit 
to  a  physical  examination  by  defendant's  physi- 
cians before  the  first  trial  and  those  physicians 
testified  for  defendant  at  the  second  trial,  it 
was  not  error  to  refuse  to  compel  plaintiff  to 
submit  to  a  second  examination.— Scullin  v. 
Vining,  191  S.  W.  924. 

®=>2I4  (Ark.)  Where  defendant's  testimony 
was  that  permanent  injury  to  plaintiff's  hand 
was  due  to  plaintiff's  negligence  in  not  caring 
for  it,  an  instruction  that,  if  the  permanent  in- 
jury was  due  to  his  negligence  in  caring  for  it, 
plaintiff  can  recover,  if  at  all,  only  for  original 
injury,  was  proper— Johnson  v.  Plunkett-Jar- 
rell  Grocer  Co.,  191  S.  W.  929. 
<©=>2I6(7)  (Ark.)  In  an  action  for  injuries  to  a 
passenger,  where  plaintiff's  evidence  tended  to 
show  that  he  would  necessarily  suffer  pain 
for  some  period  in  the  future,  an  instruction 
authorizing  recovery  for  such  pain  is  not  erro- 
neous.—Scullin  v.  Vining,  191  &  W.  924. 
<£=>2I6(7)  (Tex.CivApp.)  A  requested  instruc- 
tion, not  mentioning  plaintiff's  right  to  recover 
for  future  pain,  is  properly  refused,  especially 
where  it  contradicts  an  instruction,  given  at 
appellant's  request,  authorizing  recovery  for 
such  pain.— Galveston,  H.  Sc  S.  A.  Ry.  Co.  v. 
Miller,  191  S.  W.  374. 

<8=>2I6(8)  (Ky.)  An  instruction,  permitting;  a 
servant  to  recover  concurrently  for  loss  of  time 
and  impairment  of  his  earning  power,  is  re- 
versible error. — Louisville  &  N.  R.  Co.  v.  Kirby, 
191  S.  W.  113. 

<8=>2I6(8)  (Tex.Civ.App.)  A  requested  instruc- 
tion to  allow  no  conjectural  damages  for  im- 
pairment of  physical  condition  is  properly  re- 
fused, because  prospective  damages,  where  the 
injury  is  permanent,  is  necessarily  uncertain. 
—Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Miller,  191 
S.  W.  374. 

DEAD  BODIES. 

See  Master  and  Servant,  *=>107. 

DEATH. 

See  Abatement  and  Revival,  4i=>63,  77;  Ap- 

Seal  and  Error,  <J=»1171 ;  Commerce,  «=»27 ; 
lortgages,  «=»416;  Partition,  «=»28;  Pow- 
ers, <8=>30. 

X.  EVIDENCE  OF  DEATH  AND  OF 
SURVIVORSHIP. 

<8=>l  (Tex.Civ.App.)  Evidence  in  death  action 
that  parents  of  deceased  were  living  in  1913  did 
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not  show  that  they  were  living  in  1916.— San 
Antonio  Portland  Cement  Go.  v.  Gschwender, 
191  S.  W.  599. 

H.  ACTIONS  FOB  CAU8IHG  DEATH. 

(A)  Rlsrht  of  Action  ui  Defenaea. 

<j£=IO  (MaApp.)  ITnder  Shannon's  Code  Tenn. 
|  4025,  right  of  action  tor  death  of  a  Tennessee 
resident  resulting  from  his  use  of  an  appliance 
furnished  by  defendant  doing  business  in  Mis- 
souri for  treatment  of  hernia  survives.— Weller 
v.  Plapao  Laboratories  Incorporation,  191  S. 
W.  1056. 

*J=>I5  (Tex.CivA.pp.)  A  minor  child  can  recov- 
er against  a  surgeon  performing  an  operation  on 
her  to  which  her  parents  did  not  consent,  not- 
withstanding her  own  consent,  even  if  only  nom- 
inal damages,  and  therefore  her  parents  can  re- 
cover for  her  death  resulting  from  such  opera- 
tion under  Rev.  St.  1911,  art.  4695.— Kishworth 
v.  Moss,  191  S.  W.  843. 

<g=»  i  6  (Tez.Civ.App.)  At  common  law  a  parent 
could  recover  for  loss  of  a  child's  services  caus- 
ed by  injuries  not  resulting  in  death,  or  for  ex- 
penses incurred  and  loss  of  services  between  the 
injuries  and  the  death,  where  that  was  appreci- 
able, but  could  not  recover  where  her  death  re- 
sulted instantaneously  ,or  practically  so. — Rish- 
worth  v.  Moss,  191  S.  W.  843. 

®=»3I(3)  (Ark.)  Under  federal  Employers'  Lia- 
bility Act,  personal  representative  of  deceased 
employs  can  alone  sue  for  his  wrongful  death. — 
Treadway  v.  St.  Louis,  1.  M.  ft  S.  Ry.  Co., 
191  S.  W.  930. 

(C)  Parties  and  Process. 

«=>4I  (Tex.Civ.App.)  Under  Rev.  St  arts. 
4698,  4699,  as  to  parties  in  death  action,  where 
surviving  wife  sues  for  her  sole  benefit,  and  it 
appears  at  the  trial  that  deceased's  parents  are 
living,  defendant  is  entitled  to  postponement  to 
have  them  made  parties.— San  Antonio  Portland 
Cement  Co.  v.  Gschwender,  191  S.  W.  599. 

Under  Rev.  St.  arts.  4698,  4699,  as  to  parties 
in  death  action,  failure  of  surviving  wife  to  join 
surviving  parents  of  deceased  in  suit  for  his 
death  is  not  excused  by  knowledge  by  defendant 
of  parents'  existence. — Id. 

(TJ)  Pleading  and  Evidence. 

«=»58(2)  (Tex.Civ.App.)  The  jury  can  estimate 
the  value  of  the  services  of  a  child  and  the  cost 
of  supporting  it,  the  same  as  an  expert  could, 
and  can  render  a  verdict  for  the  parents  for  the 
loss  of  such  services,  though  there  is  no  evi- 
dence as  to  their  value.— Kishworth  v.  Moss, 
191  &  W.  843. 

(B)  Damages,  Forfeiture,  or  Fine. 

<g=84  (Tex.Civ.App.)  In  an  action  for  wrong- 
fully causing  death,  there  can  be  no  recovery  for 
funeral  expenses  paid,  unless  there  is  proof  that 
the  amounts  charged  were  reasonable.— Rish- 
worth  v.  Moss,  191  S.  W.  843. 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy;  Fraudulent  Conveyances. 


See  Fraud. 


DECEIT. 
DECLARATIONS. 


See  Criminal  Law,  <g=»414-427 ;  Evidence,  «=?> 
271-273;  Principal  and  Agent,  ®=>22. 

DECLARATIONS  AGAINST  IN- 
TEREST. 

See  Evidence,  *=»272. 


DEDICATION. 

J.  NATURE  AND  REQUISITES. 

«=»I9(5)  (Tex.Civ.App.)  The  laying  out  of  a 
town  into  blocks,  lota,  and  streets,  shown  in  a 
map  acknowledged  and  recorded,  and  the  sale  of 
lots  by  reference  to  it,  was  a  dedication  of  such 
streets  to  those  purchasing  the  lots,  and  to  the 
public— Krueger  v.  Gulf,  O.  &  S.  F.  Ry.  Co., 
191  S.  W.  151. 

<8=»37  (Tex.Civ.App.)  Where  recorded  map 
showed  a  street  extending  across  a  railroad  right 
of  -way,  a  use  for  more  than  30  years  amounted 
to  an  acceptance  of  the  part  of  the  street  cross- 
ing the  track.— Krueger  v.  Gulf,  0.  &  S.  F.  Ry. 
Co.,  191  S.  W.  151. 

EC.  OPERATION  AND  EFFECT. 

«J=>53  (Tex.CivA.pp.)  Where  an  owner  of  land 
plats  it  into  lots,  public  streets  and  alleys  and 
sells  lots  by  reference  to  the  plat,  the  purchaser 
of  a  lot  acquires,  as  appurtenant  thereto,  the 
right  to  UBe  the  streets  so  dedicated.— Bowers 
v.  Machir,  191  S.  W.  758. 

DEEDS. 

See  Cancellation  of  Instruments ;  Champerty 
and  Maintenance,  <8=»4;  Covenants;  Estop- 
pel, <S=»  18-39:  Fraudulent  Conveyances; 
Judgment,  «=>768;  Logs  and  Logging,  <6=>2; 
Mortgages ;  Reformation  of  Instruments. 

I.  REQUISITES  AND  VALIDITY. 

(A)  Mature  and  Essentials  of  Conveyan- 
ea  la  General. 

<g=>8  (Ark.)  Where  grantors  had  no  rights  in 
real  property  which  they  could  convey,  their 
deeds  were  invalid  and  would  be  canceled  — 
Sims  v.  Stovall,  191  S.  W.  954. 

<8=»I7(2)  (Ark.)  A  deed  held  invalid  as  for  a 
grossly  inadequate  consideration.— Sims  v.  Sto- 
vall, 191  S.  W.  954. 

«£»I7(2)  (Ky.)  The  question  of  validity  of  con- 
sideration for  a  deed  to  land  must  depend  upon 
conditions  at  time  of  its  execution,  and  not  those 
at  a  subsequent  date,  when  projection  of  rail- 
roads and  development  of  coal  property  have 
changed  situation.— Finlay son  v.  Cuyuga  Coal 
&  Coke  Co.,  191  S.  W.  486. 

Where  no  fraud  or  oppression  is  charged  or 
shown  in  procuring  a  deed  adequacy  of  consid- 
eration is  wholly  unimportant— Id. 

<8=»I7(4)  (Tex.Civ.App.)  The  furnishing  of  a 
Home  and  the  otherwise  maintaining  of  the  own- 
er of  land  during  his  life  is  a  sufficient  con- 
sideration to  support  a  conveyance  of  such 
land.— City  of  Houston  v.  Ritchie,  191  S.  W. 
362. 

<8=>I9  (Ark.)  Deed  executed  by  complainant 
and  ber  two  daughters  conveying  one-half  in- 
terest that  might  be  recovered  from  the  estate  of 
her  deceased  husband  would  be  set  aside  where 
a  contemplated  suit  was  not  brought  and  no 
services  were  rendered  looking  to  recovery  of 
estate.— Sims  v.  Stovall,  191  S.  W.  954. 

<8=»25  (Tex.Civ.App.)  A  deed  undertaking  to 
"warrant  or  defend  from  all  persons  claiming 
under"  the  grantor  was  a  quitclaim  deed. — 
Niles  v.  Houston  Oil  Co.  of  Texas,  191  S.  W. 
74a 

(IB)  Validity. 

<8=>68(1%)  (Tex.Civ.App.)  Each  case  pertain- 
ing to  mental  disability  must  be  decided  by  its 
own  circumstances. — Johnson  v.  Johnson,  191  S. 
W.  366. 

In  order  to  avoid  a  deed  executed  by  deceased 
to  defendants,  it  would  not  be  necessary  to 
show  that  grantor  was  insane,  or  in  such  a 
state  of  imbecility  as  to  render  her  entirely  in- 
capable of  executing  a  valid  deed.— Id. 
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«=>70(5)  (Ky.)  Where  the  grantor  of  land  had 
several  years  to  consider  trade  and  in  which  to 
sell  to  others  for  a  higher  price,  which  she  could 
not  do,  and  at  time  of  execution  of  deed  con- 
sideration paid  was  sufficient,  neither  defend- 
ant nor  .  its  agents  were  guilty  of  fraud,  op- 
pression, or  coercion  in  urging  her  to  convey 
land  in  accordance  with  her  contract  with  de- 
fendant.—Finlayson  v.  Cuyuga  Coal  &  Coke  Co., 
191  S.  W.  486. 

«=>7I  (Ky.)  If  wife  is  induced  to  convey  real 
estate  through  medium  of  third  person  to  her 
husband,  by  her  husband's  threats  of  a  perma- 
nent separation,  etc,  such  conveyance  will  be  set 
aside  at  the  wife's  suit— Phillips  v.  Phillips,  191 
S.  W.  482. 

®=»7I  (Ky.)  Grantee  or  its  agents  held  not 
guilty  of  oppression  or  coercion  in  urging  gran- 
tor to  convey  in  accordance  with  contract,  where 
she  had  been  unable  to  sell  to  others  at  higher 
price.— Finlayson  v.  Cuyuga  Coal  &  Coke  Co., 
191  8.  W.  486. 

«=>7I  (Tex.Civ.App.)  Deception  by  a  husband 
in  inducing  his  wife  to  sign  a  deed,  by  false 
statements  as  to  threats  made  against  him  by 
his  creditors,  is  not  duress  which  he  and  she 
may  set  up  to  invalidate  the  deed  as  against 
such  creditors.— Burnett  v.  Continental  State 
Bank  of  Alto,  191  S.  W.  172. 
<8=>75  (Ky.)  Although  a  grantor's  mind  was  im- 
paired at  time  of  making  a  contract  and  deed 
of  land,  the  deed  is  not  void,  but  only  voidable, 
and  subject  to  ratification  by  acts  and  conduct 
of  grantor.— Finlayson  v.  Cuyuga  Coal  &  Coke 
Co.,  191  S.  W.  486. 

Grantor  held  to  have  ratified  her  deed  by  pro- 
curing lease  of  the  premises  from  grantee,  and 
having  him  make  improvements,  ana  then  occu- 
pying them.— Id. 

<8=»77  (Mo.)  In  action  in  ejectment  and  to  quiet 
title,  defendants  in  possession,  who  have  dis- 
claimed all  interest  but  possession  as  tenants  of 
their  codefendant  who  sought  cancellation  of 
plaintiff's  deed,  held  to  have  no  standing  in  court 
of  equity.— Johnson  v.  Crowley,  191  S.  W.  690. 

In  action  in  ejectment  and  to  quiet  title,  de- 
fendant claiming  under  quitclaim  from  defend- 
ants in  possession  as  his  tenants,  had  no  stand- 
ing in  equity  to  assert  fraud  in  procurement  of 
prior  deed  from  tenants  to  plaintiffs,  since  quit- 
claim deed  did  not  transfer  action  of  fraud.— Id. 
®=»78  (Tex.Civ.App.)  Evidence  held  sufficient 
to  take  to  jury  question  of  extent  of  mental  dis- 
ability of  deceased  at  time  of  executing  deeds 
to  defendants.— Johnson  v.  Johnson,  191  8.  W. 
366. 

IIX  CONSTRUCTION  AND  OPERA- 
TION. 

(A)  General  Rules  of  Construction. 

<g=93  (Ky.)  The  purpose  of  construing  a  deed 
is  to  arrive  at  the  true  intention  of  the  grantor, 
to  determine  which  the  deed  as  a  whole  is  taken 
into  consideration. — Belcher  v.  Ramey,  191  8. 
W.  520. 

<8=>95  (Ky.)  It  is  presumed  that  conveyances  of 
real  estate  are  made  in  contemplation  of  the 
statutes  which  decree  certain  construction  of 
deeds  which  contain  terms  about  which  legisla- 
tion has  been  made.— Belcher  v.  Barney,  191  S. 
W.  520. 

(C)  Estates  and  Interests  Created. 

<*»I24(1)  (Ky.)  Under  Ky.  St  f  2342.  a  deed, 
the  terms  of  which  are  so  ambiguous  as  to  leave 
a  doubt  whether  the  conveyance  was  intended 
to  pass  the  fee  or  a  less  estate  will  be  construed 
to  pass  the  fee. — Belcher  v.  Barney,  191  S.  W. 
520. 

<8=>I24(4)  (Ky.)  A  deed  stating  the  party  of  the 
second  part  to  be  plaintiffs'  father  and  mother 
"and  the  heirs  of  her  body"  held  to  convey  either 
a  fee  simple  under  Ky.  St.  §  2342,  or  a  fee  tail, 
which  is  converted  into  a  fee  simple  by  section 
2343,  not  a  life  estate  with  remainder  to  plain- 


tiffs, under  section  2846.— Belcher  v.  Ramey,  191 
8.  W.  520. 

«=>I27(1)  (Ky.)  Since  Ky.  St.  I  2343,  prohibits 
estates  tail,  a  deed  will  not  be  construed  to 
create  such  an  estate  unless  its  language  for- 
bids anyother  construction. — Belcher  r.  Barney, 
191  S.  W.  620. 

Where  the  words  "heirs  of  the  body"  and  sim- 
ilar expressions  are  used  in  a  conveyance,  they 
are  words  of  limitation  and  create  an  estate 
tail,  unless  there  is  something  in  the  deed  to 
show  that  they  were  used  in  the  sense  of  chil- 
dren.— Id. 

«=»I27(2)  (Ky.)  A  deed  statin*  the  party  of  the 
second  part  to  be  plaintiffs'  father  and  mother 
'■and  the  heirs  of  her  body"  held  to  convey  ei- 
ther a  fee  simple  under  Ky.  St  f  2342,  or  a  fee 
tail,  which  la  converted  into  a  fee  simple  by 
section  2343,  not  a  life  estate  with  remainder  to 
plaintiffs,  under  section  2345.— Belcher  v.  Ram- 
ey, 191  8.  W.  520. 

«=>I29(3)  (Ky.)  A  deed  stating  the  party  of  the 
second  part  to  be  plaintiffs'  father  and  mother 
"and  the  heirs  of  her  body"  held  to  convey  either 
a  fee  simple  under  Ky.  St  I  2342,  or  a  fee  tail 
which  is  converted  into  a  fee  simple  by  section 
2343,  not  a  life  estate  with  remainder  to  plain- 
tiffs, under  section  2345.— Belcher  v.  Ramey, 
191  S.  W.  620. 

IV.  PLEADING  AND  EVIDENCE. 

<6=>I93  (Tex.CivApp.)  In  trespass  to  try  title, 
filing  by  plaintiffs  of  affidavit  of  forgery  of  deed 
through  which  defendants  derived  title  put  upon 
defendants  the  burden  of  proving  the  execution 
of  the  deed.— Niles  v.  Houston  Oil  Co.  of  Texas, 
191  S.  W.  748. 

€=»I96(3)  (Ky.)  To  sustain  transaction  by  which 
husband  secures  the  property  of  his  wife,  he  has 
burden  of  showing  arrangement  was  fair. — 
Phillips  v.  Phillips,  191  S.  W.  482. 
<8=>I96(4)  (Tex.Civ.App.)  One  pleading  duress 
in  the  making  of  a  deed  has  the  burden  of  prov- 
ing it— Burnett  v.  Continental  State  Bank  of 
Alto,  191  S.  W.  172. 

<8=>I99  (Tex.Civ.App.)  The  existence  and  exe- 
cution of  a  deed  may  be  proved  by  circumstances 
where  proper  predicate  is  made. — Vann  v. 
George,  191  S.  W.  585. 

<®=»2I0  (Ky.)  Evidence  held  to  show  that  con- 
sideration received  by  grantor  was  reasonably 
adequate.— Finlayson  v.  Cuyuga  Coal  &  Coke 
Co.,  191  S.  W.  486. 

<S=»2II(3)  (Ky.)  It  does  not  require  a  very  high 
degree  of  proof  to  authorize  restoration  of  wife's 
property  placed  in  husband's  name  without  con- 
sideration, and  actual  fraud  need  not  be  estab- 
lished.—Phillips  v.  Phillips,  191  8.  W.  482. 
<S=>2M(3)  (Mo.)  In  action  of  ejectment  and  to 
quiet  title,  because  of  evidence  held  to  warrant 
decree  for  plaintiffs  on  the  issues  of  plaintiffs' 
fraud  in  procuring  the  deed  relied  on  by  them. — 
Johnson  v.  Crowley,  191  8.  W.  690. 
«=»2II(5)  (Tex.Civ.App.)  In  action  to  obtain 
possession  of  property  under  a  deed,  the  de- 
fense being  duress  in  the  execution  of  the  deed, 
evidence  held  to  support  special  finding  of  jury 
that  there  was  no  duress.— Burnett  v.  Conti- 
nental State  Bank  of  Alto,  191  8.  W.  172. 

DE  FACTO  DRAINAGE  DISTRICTS. 

See  Drains,  <g=>13. 

DE  FACTO  OFFICERS. 

See  Officers,  <8=>95. 

DEFAULT. 

See  Judgment  <8=>101. 

DEFEASIBLE  FEE. 

See  Wills,  <8=602. 
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DEFERRED  PAYMENTS. 

Bee  Vender  and  Purchaser,  ♦=182. 

DELEGATION  OF  POWER. 

See  Constitutional  Lew,  4=»62. 

DELIVERY. 

Bee  Carriers,  4e»92,  94 ;  Escrows ;  Gifts,  4=» 
18;  Insurance,  <S=>136;  Sales,  <S=»81. 

DEMURRER. 

See  Appeal  and  Error,  «=»917 ;  Coats,  <ft=»49 ; 
Pleading,  «=>204,  214. 

DEPARTURE. 

See  Pleading,  <8=»180. 

DEPOSITARIES. 

See  Escrows. 

DEPOSITS. 

See  Banks  and  Banking,  «=»106,  134-164. 

DESCENT  AND  DISTRIBUTION. 

See  Dower;  Executors  and  Administrators; 
Reference,  <8=»8 ;  Wills. 

I.  NATURE  AlfD  COURSE  XX  GEN- 
ERAL. 

«=»8  (Ky.)  On  death  of  intestate,  who  held 
land  adversely  for  over  16  years,  it  descended 
to  her  children  subject  to  curtesy,  and  such 
children  were  entitled  to  have  their  title  quieted 
in  the  remainder—  Elam  v.  Alexander,  191  S.  W. 
666. 

II.  PERSONS  ENTITLED  AND  THEZB 
RESPECTIVE  SHARES. 
(B)  Surviving;  Hubud  or  Wtf*. 

4=»52(2)  (Ark.)  Where  decedent  contracted  a 
bigamous  marriage,  his  legal  wife  alone  took 
under  the  statutes  of  descent  and  distribution. 
—Sims  v.  Stovall,  191  S.  W.  954. 

m.  RIGHTS  AND  IJARqjTEM  OF 
HEIRS  AND  DISTRIBUTEES. 

(C)  Debts  of  Intestate  and  Incumbrance* 
on  Property. 

«=»l  19(1)  (Mo.)  As  the  words  "heirs  of  M."  in 
a  deed  of  an  interest  in  real  estate  made  after 
death  of  If.  to  defendants  in  a  partition  suit, 
were  mere  descriptio  personarum,  such  "heirs 
of  M."  and  a  cograntee  were  not  on  partition 
of  land,  chargeable  with  any  part  of  value  of 
timber  cut  from  land  during  lifetime  of  M., 
with  which  cutting  they  had  nothing  to  do,  as 
such  heirs  took  under  the  deed  and  not  by 
descent— Pemiscot  Land  &  Cooperage  Co.  v. 
Coleman,  191  S.  W.  1009. 

DESCRIPTION. 

See  Boundaries.  «=>3,  4;  Chattel  Mortgages, 
«=»47,  48;  Insurance,  «=»163;  Sales,  «=> 
68;  Wills,  «=»587. 

DETINUE. 

See  Replevin. 

DISBARMENT. 

See  Attorney  and  Client,  <aa44. 

DISCHARGE 

See  Accord  and  Satisfaction;  Compromise  and 
Settlement;  Guardian  and  Ward.  «=»176; 
Principal  and  Surety,  «=»98-129 ;  Release. 


DISCLAIMER. 

See  Estoppel,  <9=71. 

DISCONTINUANCE. 

See  Dismissal  and  Nonsuit,  <8=>19. 

DISCOUNTS. 

See  Receivers,  «=»123;   Usury,  <$=>26. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  £=3966 ;  Breach  of  the 
Peace,  <S=»19;  Forcible  Entry  and  Detainer, 
*s»41;  Mandamus,  4J=»28;  Pleading,  «J=» 
286;  Specific  Performance,  «a>& 

DISCRIMINATION. 

See  Carriers,  <8=>20. 

DISEASE 

See  Animals. 

DISMISSAL  AND  NONSUIT. 

See_Aopeal  and  Error,  «=»548,  781;  Equity, 

X.  VOLUNTARY. 

«=? J » W  (Tex.Civ^.pp.)  Under  Rev.  St  art 
1898-1900,  1956,  relating  to  voluntary  dismiss- 
al, and  article  7111  as  to  sequestration,  held 
that  though  plaintiff  in  sequestration  dismissed 
suit  during  vacation,  defendant,  though  he  did 
not  answer,  was  entitled  to  have  all  issues  set- 
tled and  to  proceed  in  original  suit  for  relief  on 
the  bond.— Hill  v.  Patterson,  191  S.  W.  621. 

DISSEISIN. 

See  Tenancy  in  Common,  <8=>14. 

DISSOLUTION. 

See  Injunction,  «J=»176,  183 ;  Partnership,  «J=> 
326. 


See  Drains. 


DITCHES. 


DIVERSE  CITIZENSHIP. 

See  Removal  of  Causes,  <S=>36. 

DIVORCE. 

II.  GROUNDS. 

<S=»38  (Ky.)  In  action  by  wife  for  limited  di- 
vorce, evidence  tending  to  show  that  defendant 
married  for  double  purpose  of  obtaining  a  house- 
keeper and  obtaining  possession  of  her  money 
held  to  entitle  plaintiff  to  relief  asked. — Phillips 
v.  Phillips,  191  S.  W.  482. 

TV.  JURISDICTION,  PROCEEDINGS, 
AND  RELIEF. 

(C)  Plenalng. 
<S=>I04  (Ky.)  In  action  by  wife  for  divorce 
from  bed  and  board,  it  was  improper  to  allow 
her  to  file  amended  petition,  alleging  cruel  and 
inhuman  treatment— Phillips  v.  Phillips,  191  S. 
W.  482. 

(F)  Jadarment  or  Decree. 

«=>I54  (Ky.)  Under  Ky.  St  {  2121,  as  to  grant- 
ing divorce  from  bed  and  board,  the  chancellor's 
discretion  is  not  arbitrary  or  unlimited. — Phil- 
lips v.  Phillips,  191  S.  W.  482. 
<8=>I55  (Ky.)  Under  Ky.  St.  §  2121,  as  to  lim- 
ited divorces,  if  grounds  for  absolute  divorce 
are  not  fully  sustained,  and  if  the  interest  of 
the  parties,  etc.,  requires  it.  a  limited  divorce 
may  be  granted.— Phillips  v.  Phillips,  191  S.  W. 
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(Q)  Appeal. 

<g^=  1 84(5)  (Tex.CiT.App.)  Where  testimony  of 
plaintiff,  if  believed,  entitled  her  to  divorce,  and 
was  corroborated  by  her  mother,  refusal  to  grant 
divorce  without  hearing  testimony  of  defendant 
is  an  abuse  of  legal  discretion  requiring  reversal 
and  remand.— Brueggerman  v.  Brueggerman,  191 
S.  W.  570. 

«=»I84(10)  (Ky.)  Evidence  held  to  sustain  find- 
ing of  chancellor  granting  divorce  to  wife  for 
abandonment— Griffin  v.  Griffin,  191  S.  W.  458. 

V.  AUHONT,  ALLOWANCES,  AND 
DISPOSITION  OF  PROPERTY. 

«=>224  (Ky.)  Where  wife  is  granted  divorce, 
husband  should  be  required  to  pay  her  reason- 
able attorney's  fee,  where  she  is  wholly  without 
estate.— Griffin  v.  Griffin,  191  S.  W.  458. 
<g=>233  (Ky.)  Where  wife  is  granted  divorce 
for  Abandonment,  she  should  be  allowed  a  rea- 
sonable sum  in  alimony.— Griffin  v.  Griffin,  191 
S.  W.  458. 

<8=>240(2)  (Ky.)  A  husband  may  be  decreed  to 
pay  alimony,  although  he  has  no  estate  except 
his  ability  to  earn  money,  as  his  lack  of  means 
can  only  affect  the  amount  of  alimony.— Griffin 
v.  Griffin.  191  S.  W.  458. 

®=>240(5)  (Ky.)  Where  a  husband  had  no  es- 
tate beyond  limited  earning  capacity,  monthly 
allowance  of  $6  for  alimony,  held  proper;  the 
case  being  retained  for  further  adjustment  under 
Ky.  St  J  2123.— Griffin  v.  Griffin,  191  S.  W. 

<8=>250  (Ky.)  That  Ky.  St.  f  2121,  provides  for 
restoration  of  property  of  parties  only  upon  final 
divorce  does  not  prevent  a  wife,  obtaining  a 
divorce  from  bed  and  board,  from  recovering 
her  property,  where  it  has  been  obtained  from 
her  by  fraud,  etc.,  of  husband.— Phillips  v.  Phil- 
lips, 191  S.  W.  482. 

Where  divorced  husband  was  compelled  to  re- 
store bis  wife's  property,  he  was  allowed  a 
lien  thereon  for  part  of  the  purchase  price  and 
interest  paid  by  him,  and  for  money  paid  for  im- 
provement thereon. — Id. 

Where  divorced  husband  was  compelled  to  re- 
store his  wife's  property,  be  was  not  allowed  a 
counterclaim  of  $20  for  a'  coat  bought  for  his 
wife,  or  $3  for  screens  for  the  house,  these  be- 
ing but  a  part  of  his  living  expenses. — Id. 

Where  divorced  husband  was  compelled  to  re- 
store his  wife's  property  consisting  of  a  house 
in  which  be  had  been  living  for  more  than  18 
months  without  paying  rent,  he  was  charged 
with  a  reasonable  rent.— Id. 

«=>286  (Ky.)  Though  the  Court  of  Appeals  can- 
not disturb  decree  of  divorce,  it  may  examine 
the  facts  to  determine  the  wife's  right  to  ali- 
mony and  attorney's  fee. — Griffin  v.  Griffin,  191 
S.  W.  458. 

VI.  CUSTODY  AND  SUPPORT  OF 

CHILDREN. 

<8=»306  (Ky.)  Where  custody  of  infant  child  is 
adjudged  to  mother,  husband  should  be  required 
to  pay  her  a  reasonable  sum  for  child's  main- 
tenance—Griffin v.  Griffin,  191  S.  W.  458. 
«=>307  (Ky.)  Where  a  husband  had  no  estate 
beyond  limited  earning  capacity,  monthly  allow- 
ance of  $6  for  maintenance  of  the  party's  in- 
fant child,  held  proper ;  the  case  being  retained 
for  further  adjustment  under  Ky.  St  §  2123.— 
Griffin  v.  Griffin,  191  S.  W.  458. 
«=>3 1 2  (Ky.)  Though  the  Court  of  Appeals  can- 
not disturb  decree  of  divorce,  it  may  examine 
the  facts  to  determine  the  wife's  right  to  main- 
tenance of  child.— Griffin  v.  Griffin,  191  S.  W. 
458. 

DOCKETS. 

See  Trial,  <8=>11. 

DOCTORS. 

See  Physicians  and  Surgeons. 
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DOCUMENTS. 

See  Boundaries,  «=»B6:    Criminal  Law,  <g=» 
447;  Evidence,  «=»355. 

DOING  BUSINESS. 

See  Corporations,  «=>642. 

DOUBLE  TAXATION. 

See  Licenses,  4J=>7. 

DOWER. 

II.  INCHOATE  INTEREST. 
(B)  Bar,  Release,  or  Forfeiture. 

«=»44  (Ky.)  In  action  to  set  aside  fraudulent 
conveyance  to  debtor's  wife,  where  Wife  would 
have  an  inchoate  right  of  dower  in  land  allotted 
to  her  husband,  judgment  depriving  her  of  all 
such  dower  right  was  erroneous.— Rickett  ▼. 
Bolton,  191  S.  W.  471. 

€=>49(4)  (Ky.)  Although  the  wife  of  grantor  in 
a  bond  for  title  did  not  sign,  as  she  had  signed 
a  mortgage  deed  by  which  her  husband  was  di- 
vested of  legal  title  to  the  land,  so  that  husband 
at  time  of  his  death  was  not  seised  of  an  es- 
tate in  land  in  fee  simple,  she  has  no  claim  for 
dower  in  land  based  on  her  failure  to  sign  bond. 
—Smith  v.  Noble,  191  S.  W.  641. 

m.  RIGHTS  AND  REMEDIES  OF 
WIDOW. 

<S=»I07  (Ark.)  Under  Kirby's  Dig.  {  77;  an  ad- 
ministrator of  a  deceased  widow  cannot  recover 
rents  on  her  unassigned  dower  interest  in  real 
estate  unless  she  has  prosecuted  her  claim  there- 
for in  her  lifetime:  section  4692  not  applying. 
— Burrus     Butt  191  S.  W.  223. 

DRAINS. 

See  Eminent  Domain,  <8=2. 

I.  ESTABLISHMENT  AND  MAIN- 
TENANCE. 

®=»2fl)  (Ark.)  Acts  1911,  p.  1245,  establishing 
a  drainage  and  levee  district  being  void  for  un- 
certainty of  description,  could  not  be  cured  by 
Acts  1913,  p.  512,  abolishing  the  district  and 
imposing  the  expenses  theretofore  incurred  on 
the  lands— Markle  v.  Hart,  191  S.  W.  24. 
<3=>I3  (Ark.)  A  drainage  district  attempted  to 
be  created  under  a  statute  which  was  void  for 
uncertainty  of  description  is  not  a  de  facto  dis- 
trict—Markle  v.  Hart  1M  S.  W.  24. 
<8=»I4(2)  (Ark.)  In  view  of  Drainage  Act  1900, 
i  34,  as  amended  by  Acts  1911,  p.  32,  No.  54, 
and  Acts  1911,  p.  24,  No.  49,  amending  Acts 
1907,  p.  278,  No.  Ill,  §  7,  and  Acts  1911.  p. 
108,  No.  136,  amending  Drainage  Act  1909,  | 
12,  and  Acts  1911,  p.  193,  No.  221,  amending 
Drainage  Act  1909,  f§  1-4,  34,  notice  that  three 
owners  of  real  property  in  a  drainage  district 
had  petitioned  county  court  to  constitute  them 
a  drainage  district  under  drainage  laws  of  1911 
held  insufficient.— Drainage  Dist.  No.  7  v.  Terry, 
191  S.  W.  8. 

<£=>I4(2)  (Ark.)  Property  owners  within  a  pro- 
posed drainage  district  nave  a  right  to  disre- 
gard a  notice  fixing  a  bearing  unless  the  order 
of  the  court  fixing  the  date  was  first  made. — 
Gibson  ▼.  Lower  Running  Water  Drainage 
Dist,  191  S.  W.  908. 

<S=»I4(3)  (Ark.)  Under  Acts  1909,  p.  829.  as 
amended  by  Acts  1911.  p.  193,  order  establish- 
ing drainage  district  after  publication  of  notice 
of  hearing  which  was  not  ordered  by  court  held 
void.— Gibson  v.  Lower  Running  Water  Drain- 
age Dist.,  191  S.  W.  008. 

Under  Acts  1909,  p.  829,  as  amended  by  Acts 
1911,  p.  193,  the  word  "court"  means  the  judge 
sitting  as-  a  court,  and  not  in  vacation,  and  his 
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oral  direction  setting  date  of  hearing  is  of  no 
effect.— Id. 

Under  Acts  1909,  p.  828,  as  amended  by  Acts 
1911,  p.  193,  the  mere  fact  that  a  delay  to  one 
of  the  quarterly  terms  of  the  court  would  re- 
sult if  the  Judge  could  not,  in  vacation,  order 
the  hearing,  does  not  require  that  an  oral  or- 
der by  the  judge  in  vacation  be  held  sufficient. 
-Id. 

#=»I4(4)  (Ark.)  Jurisdiction  of  county  court  to 
entertain  a  proceeding  for  establishment  of  a 
drainage  district  can  be  questioned  in  collateral 
attack  by  certiorari  to  review  order  establish- 
ing district— Drainage  Dist  No.  7  v.  Terry,  191 
8.  W.  8. 

«=>I4(4)  (Ark.)  Proceedings  authorized  under 
Acts  1909,  p.  829,  as  amended  by  Acts  1911. 
p.  193,  are  special  and  out  of  the  course,  of 
common-law  proceedings,  and  no  presumption 
can  be  indulged  as  to  jurisdictional  matters 
which  may  be  inquired  into  either  directly  or 
collaterally.— Gibson  v.  Lower  Running  Water 
Drainage  Dist.,  101  S.  W.  908. 

II.  ASSESSMENTS  AND  SPECIAL 
TAXES. 


(Ark.)  Acts  1907,  p.  890,  providing  for 
the  creation  of  drainage  district,  which  exempt- 
ed urban  but  not  rural  church  property  from  as- 
sessment, held  not  a  violation  of  constitutional 
requirement  of  equality  and  uniformity  of  taxa- 
tion.—Curtis  v.  Hopson,  191  S.  W.  951. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRIVING  LOGS. 

See  Logs  and  Logging,  «=>15. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  «=>278-31L 

DURESS. 

See  Deeds,  «J=>71. 

DYNAMITE. 

See  Explosives,  <8=»8. 

EARNING  CAPACITY. 

See  Damages,  <8=>100. 

EASEMENTS. 

See  Dedication. 

I.  CREATION,  EXISTENCE,  AND  TER- 
MINATION. 

e=>7(2)  (Ky.)  In  order  for  use  of  a  passway 
over  land  to  confer  a  prescriptive  right  to  an 
easement  therein,  such  use  must  have  continued 
for  15  years  adversely  to  owners  of  land. — Brid- 
will  v.  Neltner,  191  S.  W.  633. 
«=»7(3)  (Ky.)  Use  by  plaintiffs  and  their  gran- 
tors of  a  passway  over  lands  of  defendants  ad- 
versely for  at  least  50  years  gave  plaintiffs  an 
easement  by  prescription  raising  presumption  of 
a  grant— Bridwill  v.  Neltner,  191  S.  W.  633. 
«g=»8(2, 8)  (Ky.)  Where  use  of  a  passway  over 
land  was  accorded  to  another  by  owner  of  land 
as  a  mere  privilege,  character  of  passway  is  es- 
tablished and  user  s  right  continues  to  be  per- 
missive and  revocable  until  something  is  done  to 
bring  notice  to  owner  that  character  of  use  has 
been  changed.— Bridwill  v.  Neltner,  191  S.  W. 
633. 

«=»36(1)  (Ky.)  Right  by  prescription  to  a  pass-, 
way  over  land  is  founded  upon  presumption  of  a 
grant  arising  from  adverse,  uninterrupted,  and 
continued  use  of  passway  by  person  asserting 


Trespass  to 


prescriptive  right  thereto  for  statutory  period 
of  limitations.— Bridwill  v.  Neltner,  191  S.  W. 
633. 

UL  EXTENT  OT  RIGHT,  USE,  AND 
OBSTRUCTION. 

<8=>53  (Ky.)  Owners  of  land  are  not  charged 
with  any  duty  to  keep  a  passway  over  their  land 
in  proper  condition  for  travel  by  owners  of  an 
easement  by  prescription  therein.— Bridwill  v. 
Neltner,  191  8.  W.  633. 

EJECTION. 

See  Carriers,  «=>355-385. 

EJECTMENT. 

See  Appeal  and  Error,  <S=>184; 
Try  Title. 

I.  RIGHT  OF  ACTION  AND  DE- 
FENSES. 

<g=>9(3)  (Ky.)  Plaintiff  can  recover  only  on 
strength  of  his  own  title.— Lee  v.  Pittman,  191 
S.  W.  506. 

<8=>I0  (Ky.)  Where  purchaser  of  land  received 
only  bond  for  title,  but  his  heirs  held  adverse 
possession  for  more  than  15  years,  heirs  had 
such  title  as  would  support  ejectment— McDow- 
ell v.  HolloweU,  191  §.  W.  315. 
<g=»IO  (Ky.)  Where  plaintiff  and  defendant's 
father  agreed  upon  boundary  line  and  built 
fence  recognized  by  them,  and  by  defendant, 
while  plaintiff  acquired  actual  adverse  posses- 
sion of  land  to  fence  for  statutory  period  before 
defendant's  entry,  he  (plaintiff)  bad  such  pos- 
sessory right  and  title  as  entitled  him  to  sue 
for  and  recover  land. — Crutcher  v.  Hill,  191 
S.  W.  455. 

«=>26(1)  (Ky.)  In  action  in  nature  of  eject- 
ment, "clean  hands"  doctrine  of  equity  has  no 
application. — Hoosier  Mining  Co.  v.  Union 
Trust  Co..  191  S.  W.  305. 

m.  PLEADING  AND  EVIDENCE. 

<8=>93  (Ky.)  In  ejectment  for  strip  of  land  be- 
tween adjoining  tracts,  evidence  held  to  sustain 
verdict  for  plaintiff.— Crutcher  v.  Hill,  191  S. 
W.  455. 

ELECTION. 

See  Criminal  Law,  «=>678;  Wills,  «=»786. 

ELECTION  OF  REMEDIES. 

I  (Tenn.)  Election  of  remedies  is  voluntary 
act  on  part  of  suitor  by  which  he  chooses  be- 
tween two  or  more  remedies.— Grizzard  v.  Fite, 
191  S.  W.  969. 

«=»3(3)  (Tenn.)  Under  Shannon's  Code,  §  4439, 
referring  to  election,  bringing  suit  to  cancel  con- 
tract for  fraud  bars  later  suit  by  same  plaintiff 
for  breach  of  the  contract.— Grizzard  v.  Fite, 
191  S.  W.  969. 

®=>9  (Tenn.)  Choice  by  suitor  between  two  or 
more  remedies  is  irrevocable  election  where  he 
has  full  knowledge  of  facts  and  of  his  rights, 
and  acts  free  from  fraud  or  imposition  on  part 
of  adversaries.— Grizzard  v.  Fite,  191  S.  W. 
969. 

Not  every  election  of  remedies  is  irrevocable 
because  two  or  more  remedies  are  often  given 
for  the  same  wrong,  and  are  therefore  concur- 
rent—Id. 

Choice  of  one  of  two  or  more  inconsistent 
remedies  made  with  full  knowledge  and  with- 
out fraud  is  irrevocable.— Id. 
«3=»l  I  (Tenn.)  An  election  is  not  irrevocable  in 
cases  in  which  the  wrong  remedy  is  elected, 
because  in  such  case  the  suitor  really  has  no 
election.— Grizzard  v.  Fite,  191  S.  W.  969. 
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ELECTIONS. 

See  Contracts,  €=124;    Mandamus,  €=74.; 
Schools  and  School  Districts,  €=50,  97. 

IXC.  ELECTION  DISTRICTS  OR  PRE- 
CINCTS AND  OFFICERS. 

€=65  (Tenn.)  Where  it  affirmatively  appears 
that  an  election  expressed  the  will  of  the  elec- 
tors, failure  of  election  officers  to  take  the 

Srescribed  oath  is  a  mere  irregularity.— Brown- 
ig  v.  Gray,  191  S.  W.  526. 

IX.  COUNT  OF  VOTES,  RETURNS, 
AND  CANVASS. 

€=238  (Tex.Civ.App.)  Where  a  voter  was  re- 
strained from  voting  by  threatening  talk  and  an 
adverse  opinion  by  the  county  attorney,  and  his 
vote  would  have  tied  the  result  aa  between  two 
candidates,  the  vote  as  between  these  candidates 
should  be  determined  a  tie. — Abshier  v.  Aiken, 
191.  S.  W.  768. 

€=250  (Ky.l  Election  officers  for  an  election 
of  graded  school  trustee  cannot  refuse  to  certi- 
fy the  returns  as  shown  by  pollbooks  or  bal- 
lots, on  the  ground  of  illegal  votes  allowed  or 
legal  votes  rejected;  their  duties  being  purely 
ministerial.— Lewis  v.  Ralston,  191  S.  W.  870. 

Under  Ky.  St  IS  4460,  4467,  4485,  the  sheriff 
need  not  be  present  at  an  election  for  a  graded 
school  trustee. — Id. 

An  election  for  a  graded  school  trustee  may  be 
held  by  two  officers;  Ky.  St.  g  4481,  requir- 
ing four  being  only  for  an  election  as  to  issu- 
ing bonds  for  the  benefit  of  the  school.— Id. 

X.  CONTESTS. 

€=295(1)  (Tex.Civ.App.)  Evidence  in  election 
contest  held  to  show  that  a  voter  was  deterred 
from  voting  by  talk  as  to  bis  having  trouble  if 
he  voted  and  an  opinion  of  the  county  attorney 
as  to  voting  rights.— Abshier  v.  Aiken,  191  S. 
W.  766. 

Evidence  in  election  contest  held  to  show  that 
a  certain  voter  was  neither  influenced  by  intimi- 
dation nor  an  adverse  opinion  by  the  county  at- 
torney on  his  voting  rights. — Id. 

Evidence  in  election  contest  held  not  to  show 
conclusively  that  a  voter  did  not  live  and  pay 
his  poll  tax  in  the  county  in  which  be  voted. 

d  ELEVATORS. 

See  Carriers,  €=347:    Master  and  Servant, 
€=118,  270,  278;  Negligence,  ©=45. 

EMINENT  DOMAIN. 

See  Appeal  and  Error,  €=1140;  Courts,  €= 

231. 

I.  NATURE,  EXTENT,  AND  DELEGA- 
TION OF  POWER. 

€=2(1)  (Tex.  Civ.  App.)  A  judgment  based  on 
findings  duly  made  cannot  be  said  to  deprive 
of  property  without  compensation. — Cochran  v. 
Gibson,  191  S.  W.  161. 

•8=2(2)  (Ky.)  Ky.  St.  8  3990a,  regulating  horse 
racing,  is  not  an  exercise  of  the  right  of  emi- 
nent domain.— Douglas  Park  Jockey  Club  v. 
Talbott,  191  S.  W.  474. 

€=2(5)  (Tenn.)  Vital  Statistics  Law  does  not 
violate  Const,  art.  1,  f  21.  forbidding  taking 
services  or  property  for  public  use  without  just 
compensation.— State  v.  Norvell,  191  S.  W. 
536. 

€=2(11)  (Ark.)  Acts  1911,  p.  1245,  establishing 
a  drainage  and  levee  district,  being  void  for  un- 
certainty of  description,  could  not  be  cured 
by  Acts  1913,  p.  512,  abolishing  the  district  and 
imposing  the  expenses  theretofore  incurred  on 
the  lands,  since  to  validate  contract  made  by 
those  acting  as  directors  of  a  district  which 
never  existed  would  take  property  without  com- 
pensation.—Markle  v.  Hart.  191  S.  W.  24. 


€=55  (Ky.)  A  municipality  cannot  Justify  tak- 
ing of  private  property  for  disposition  of  its 
sewage  without  condemnation. — City  of  Prince- 
ton v.  Pool,  191  S.  W.  865. 

n.  COMPENSATION. 

(A)  Heeeaalty  and  Bufflolener  in  General. 
(8=69  (Tex.Civ.App.)  The  constitutional  denial 
of  any  legislative  power  to  take  property  for 
public  benefit  without  compensation  therefor 
applies  with  special  force  when  the  taking  is 
for  the  sole  purpose  of  donating  it  to  a  few 
individuals.— Bowers     Machir,  191  S.  W.  758. 

III.  PROCEEDINGS  TO  TAKE  PROP- 
ERTY AND  ASSESS  COM- 
PENSATION. 

€=203(1)  (Mo.App.)  In  a  suit  for  damages  to 
an  abutting  lot  caused  by  raising  street  grade, 
while  measure  of  damages  is  depreciation  in 
market  value,  evidence  of  cost  of  filling  in  and 
restoration  of  lot  and  decrease  in  rental  value 
held  admissible.— Robinson  v.  City  of  Spring- 
field, 191  S.  W.  1094. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  €=27;  Death,  €=31;  Master 
and  Servant,  €=204,  226,  265,  289;  Re- 
moval of  Causes,  €=3,  36. 

EMPLOYER'S  LIABILITY  INSUR- 
ANCE 

See  Insurance,  €=513,  514,  624. 

ENTRY,  WRIT  OF. 

See  Ejectment 

EQUITABLE  ASSIGNMENTS. 

See  Assignments,  €=49. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  €=52-116. 

EQUITY. 

See  Cancellation  of  Instruments;  Conversion; 
Courts,  €=478;  Ejectment,  €=26;  Estop- 
pel ;  Injunction ;  Judgment,  €=439 ;  Jury, 
€=13;  Justices  of  the  Peace,  €=47;  Par- 
tition ;  Quieting  Title ;  Receivers ;  Reforma- 
tion of  Instruments;  Sequestration;  Specific 
Performance;  Trusts. 

I.  JURISDICTION,  PRINCIPLES,  AND 
MAXIMS. 

(B)  Remedy  at  Uir  and  Multiplicity  of 

Salt*. 

€=43  (Ark.)  Equitable  relief  is  not  given  where 
there  is  an  adequate  remedy  at  law. — Chapman 
it  Dewey  Land  Co.  v.  Osceola  &  Little  River 
Road  Improvement  Dist.  No.  1,  191  S.  W.  22a 

(O)  Principles  and  Maxima  of  Eanlty. 

€=57  (Ky.)  Under  the  maxim  that  equity  con- 
siders done  that  which  ought  to  be  done,  a 
chattel  mortgage  by  a  corporation  on  after-ac- 
quired property,  held  to  attach  to  property  aa 
soon  as  it  is  acquired,  and  hence  is  superior  to 
a  subsequent  attachment. — Moulder-Holcorob  Co. 
v.  Glasgow  Cooperage  Co.,  191  S.  W.  275. 

IV.  PLEADING. 
(K)  Demurer,  Exception*,  and  Motion*, 

€=227  (Ark.)  Where  issues  were  made  np 
more  than  a  year  before  trial,  it  was  not  an 
abuse  of  chancellor's  discretion  to  refuse  to 
permit  the  filing  of  a  general  demurrer  on  the 
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da;  on  which  the  case  comes  on  for  trial.— 
Ribelin  v.  Holder,  101  S.  W.  224. 

TO,  DISMISSAL  BEFORE  HEARING, 

«=»363  (Tenn.)  Although  a  motion  to  dismiss 
is  a  statutory  defense,  and  if  there  is  an;  equity 
in  bill,  however  badly  pleaded,  such  motion 
should  not  be  sustained,  where  a  bill  was  prop- 
erly dismissed  for  want  of  equity  on  its  face, 
decree  will  not  be  disturbed,  although  cause  was 
prematurely  heard.— Stewart  v.  Starkey,  191  S. 
W.  332. 

Vm,  HEARING,  SUBMISSION  OF  IS- 
SUES TO  JURY,  AND  REHEARING. 

<8=375  (Ark.)  Where,  by  repeated  continuances, 
defendant  had  procured  a  delay  of  the  trial  for 
a  year  after  the  issues  were  made  up,  It  was 
not  an  abuse  of  discretion  to  deny  a  further 
continuance,  though  defendant  and  his  regular 
attorney  were  absent,  where  another  attorney 
was  procured  and  defendant's  son  was  present 
with  all  of  defendant's  witnesses. — Ribelin  v. 
Holder.  101  S.  W.  224. 

«=>38l  (Tenn.)  Under  Shannon's  Code;  §g 
6282-6287,  as  to  jury  trial  in  chancery  cases, 
the  jury  does  not  deliver  a  general  verdict  as  in 
common-law  courts,  but  only  responds  to  issues 
framed  under  direction  of  the  court— State  v. 
King,  101  S.  W.  352. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCROWS. 

<g=>5  (Tex.  Civ.  App.)  Where  a  bankrupt  de- 
livered a  deed  in  escrow  to  be  delivered  on  con- 
dition he  secured  a  discharge  and  had  no  fur- 
ther trouble  with  his  creditors,  the  condition 
held  to  apply  to  creditors  then  existing. — Bur- 
nett v.  Continental  State  Bank  of  Alto,  191 
8.  W.  172. 

<8=>I4(2)  (Tex.  Civ.  App.)  If  husband  and  wife, 
delivering  their  deed  in  escrow  on  conditions, 
are  notified  by  the  depositary  before  delivery 
of  the  deed  and  make  no  objection,  they  there- 
by waive  any  nonperformance  of  the  conditions. 
—Burnett  v.  Continental  State  Bank  of  Alto, 
101  S.  W.  172, 

ESTATES. 

See  Descent  and  Distribution;  Dower;  Exec- 
utors and  Administrators ;  Joint  Tenancy  ; 
Landlord  find  Tenant ;  life  Estates ;  Remain- 
ders ;  Tenancy  in  Common ;  Trusts ;  Wills. 

ESTATES  TAIL 

See  Deeds,  <8=>127. 

ESTOPPEL 

See  Appeal  and  Error.  4=882 ;  Courts,  <©=> 
37 ;  Homestead,  «=»177 ;  Husband  and  Wife, 
«=>129;  Judgment,  <S=»589-744;  Landlord 
and  Tenant.  «=»63,  68;  Municipal  Corpora- 
tions, <g=»593;  Reformation  of  Instruments. 
«=41;  Schools  and  School  Districts,  4=»33. 

II.  BY  DEED. 
(A)  Creation  and  Operation  In  General. 

1 8  (Ky.)  A  bond  for  title  absolute  on  its 
face  reciting  sale  of  land  described  and  consid- 
eration therefor  duly  signed,  delivered,  and  ac- 
cepted, although  incomplete  as  a  deed,  was  suf- 
ficient to  pass  legal  title  as  between  immediate 
parties,  so  that  grantor  would  be  estopped  to 
maintain  a  suit  for  recovery  of  the  land.— 
Smith  v.  Noble,  101  S.  W.  641. 
<8=»28  (Ky.)  Where  a  bond  for  title,  though 
incomplete  as  a  deed,  was  sufficient  to  pass  legal 


title .  as  between  immediate  parties,  heirs  ot 
grantor,  being  his  privies,  are  likewise  bound 
by  instrument  and  estopped  to  question  title  of 
grantee.— Smith  v.  Noble,  101  8.  W.  641. 

(B)  Estates  and  Rights  Snbseanentlr  Ac- 
quired. 

€=339  (Ky.)  As  a  general  rule  a  vendor  who 
makes  a  quitclaim  deed  to  land  to  which  he  has 
not  a  marketable  title  can  subsequently  procure 
from  the  owner  a  perfect  title  which  he  can  set 
up  against  the  title  of  his  quitclaim  vendee 
in  the  absence  of  intervening  circumstances. — 
Johnson  v.  Johnson,  191  S.  W.  672. 

Where  the  vendor  of  land  by  quitclaim  deed 
held  a  title  bond,  which  required  a  deed  when 
the  owner  should  become  of  age,  the  vendor  could 
not  on  the  owner's  majority  secure  from  him  a 
deed  to  another  person  and  set  it  up  as  against 
his  quitclaim  vendee,  since  he  had  the  equitable 
title  at  the  time  of  his  quitclaim  deed— Id. 

In  such  case  the  vendor  was  estopped  by  the 
very  nature  of  the  transaction  to  secure  a  deed 
from  the  minor  to  a  third  person  and  claim  there- 
under against  his  vendee.— Id. 

HI.  EQUITABLE  ESTOPPEL. 
(A)  Nature  and  Essentials  In  General. 

■g=»52  (Ark.)  While  one  may  impliedly  waive 
his  right  to  insist  on  a  forfeiture,  the  party 
claiming  the  waiver  must  show  that  he  relied 
on  the  other's  conduct,  or  was  misled  to  his  in- 
jury, or  that  he  changed  his  position  to  his  dam- 
age or  that  he  paid  a  consideration  for  the 
waiver.— Beene  v.  Green,  101  S.  W.  015. 

(B)  Grotinda  of  Estoppel. 

<&=>70(1)  (Tenn.)  Where  Wisconsin  corporation 
owned  land  in  Tennessee,  but  for  many  years 
merely  kept  up  possession  by  tenant,  and  its 
directors  only  infrequently  visited  the  land,  but 
immediately  after  a  visit  brought  ejectment 
to  remove  cloud  of  a  trespass,  it  was  not  estop- 
ped to  claim  title  by  the  delay  in  asserting  it. 
—Frankfort  Land  Co.  v.  Hughett,  101  S.  W. 
530. 

<S=»94fl.)  (Ky.)  Mere  fact  that  a  loan  was  se- 
cured by  mortgagee  on  property  which  neither 
of  parties  knew  waa  included  in  patent  -issued 
to  mortgagee  was  not  sufficient  to  estop  mort- 
gagee from  thereafter  asserting  his  claim  to 
property.— Burnett  v.  Miller,  191,  S.  W.  669. 

(C)  Persona  Affected. 

4=397  (Tenn.)  Where  owing  to  his  knowledge 
of  defects  in  title  the  original  grantee  could 
not  have  claimed  estoppel  as  against  the  true 
owner,  none  of  his  successors  could  rely  on  es- 
toppel.—Frankfort  Land  Co.  v.  Hughett,  191 
S.  W.  530. 

A  pure  trespasser  and  those  who  connive  at 
the  trespass  have  little  standing  to  invoke  the 
doctrine  of  equitable  estoppel.— Id. 

ThoBe  who  proceed  in  acquiring  land  without 
ordinary  care  are  not  entitled  to  the  benefit  of 
an  estoppel.— Id. 

(B)  Pleading.  Evidence,  Trial,  and  Re- 
view. 

®=all6  (Ark.)  Where  plaintiffs'  deed  of  part 
of  their  interest  in  an  estate  was  executed  in 
consideration  of  legal  services  which  were  never 
rendered,  the  burden  was  upon  the  grantees  to 
prove  that  plaintiffs  were  estopped  from  claim- 
ing such  failure  of  consideration-  in  avoidance 
of  their  deed.— Sims  v.  Stovall,  191  S.  W.  954. 

EVIDENCE.  . 

See  Criminal  Law,  «=»364-562;  Witnesses. 
For  evidence  as  to  particular  facts  or  issues 

or  in  particular  actions  or  proceedings,  see 

also  the  various  specific  topics. 
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For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 
Reception  at  trial,  gee  Trial,  «J=56-1j06. 

I.  JUDICIAL  NOTICE.  , 

<g=l  (Mo.App.)  The  designation  of  safety'  ap- 
pliances by  an  order  of  the  Interstate  Commerce 
Commission,  under  section  3  of  the  federal  Safe- 
ty Appliance  Act  of  1910,  conferring  authority 
upon  the  commission  to  designate  the  number, 
manner  of  application,  etc..  of  the  appliances 
provided  for,  is  a  matter  judicially  noticed  only 
when  the  court's  attention  is  called  to  it— 
Christy  v.  Wabash  R.  Co.,  191  S.  W.  241. 

Many  matters  of  which  the  law  requires  a 
court  to  take  judicial  notice,  but  of  which  In 
reality  it  is  ignorant,  must  be  called  to  the 
court's  attention  by  a  litigant  desiring  to  take 
advantage  of  the  court's  judicial  knowledge. — Id. 
«=>5(2)  (Ark.)  Courts  may  take  judicial  notice 
of  the  fact  that  disastrous  explosions  have  oc- 
curred for  which  no  satisfactory  explanations 
have  ever  been  offered.— Pierce  Oil  Corp.  v. 
City  of  Hope,  191  S.  W.  405. 
$=>5(2)  (Ky.)  It  might  be  said  as  a  matter  of 
common  knowledge  that  many  policies  contain 
the  stipulation  avoiding  the  policy  for  addi- 
tional unauthorized  insurance,  while  others  do 
not,  and  that  some  require  additional  insurance. 
—Springfield  Fire  &  Marine  Ins.  Co.  v. 
Snowden,  191  S.  W.  439. 
<8=»5(2)  (Mo.App.)  Courts  take  judicial  notice 
of  many  matters  of  common  knowledge,  such  as 
the  order  of  succeeding  days  of  the  week,  the 
familiar  laws  of  nature,  etc.— Christy  v.  Wa- 
bash R.  Co.,  191  S.  W.  241. 
«=>5(2)  (Tex.Civ.App.)  It  is  matter  of  com- 
mon knowledge  that  a  reasonable  amount  of 
pasture  land  when  sold  in  connection  with  a 
farm  has  a  higher  market  value  than  when  sold 
otherwise.— City  of  Ft.  Worth  v.  Burgess,  191 
S.  W.  863. 

<S=29  (Mo.App.)  Courts  take  judicial  notice  of 
general  or  public  law.— Christy  v.  Wabash  R. 
Co.,  191  S.  W.  241. 

«=4I  (Tex.Civ.App.)  Court  judicially  knows 
there  are  four  terms  of  district  court  held  in 
Potter  county  annually,  that  suits  for  collec- 
tion of  delinquent  taxes  have  precedence  on 
trial  of  causes,  when  executions  could  have 
been  issued  on  judgments,  and  when  sales  could 
have  been  made.— Potter  County  v.  Boesen,  191 
S.  W.  787. 

U.  PRESUMPTIONS. 

<8=>70  (Ky.)  A  certificate  of  tax  sale  is  pre- 
sumed to  have  been  issued  and  received  by  pur- 
chaser upon  the  date  it  bears.— Crab  Orchard 
Banking  Co.  v.  Saunders,  191  S.  W.  652. 
<©=>7I  (Tex.Civ.App.)  In  suit  against  buyers  of 
stallion  by  contract  stipulating  for  return  by 
certain  date,  evidence  of  defendants'  counsel 
held  presumptive  evidence  that  letter  offering  to 
return  horse  had  been  received  by  sellers.— 
First  Nat.  Bank  of  La  Fayette,  Ind.,  v.  Fuller, 
191  S.  W.  830. 

<&=80(1)  (Tex.Civ.App.)  In  an  action  for  men- 
tal suffering  caused  by  delay  in  the  delivery  of 
an  interstate  telegram,  it  will  be  presumed  that 
the  law  of  the  state  in  which  the  message  was 
to  be  delivered  was  the  same  as  the  law  of  the 
forum.— Western  Union  Telegraph  Co.  v.  Mar- 
tin, 191  S.  W.  192. 

<8=83(1)  (Ky.)  Fact  that  state  chemist,  a  pub- 
lic officer,  made  analysis  of  sample  of  fertiliz- 
er submitted  by  plaintiff,  is  presumptive  evi- 
dence that  he  had  before  him  in  making  it  all 
that  statute  required  him  to  have.— American 
Agricultural  Chemical  Co.  v.  McKinney,  191 
8.  W.  647. 

4=383(2)  (Mo.)  The  court  must  assume  that 
individual  members  of  a  board  of  police  conv 
misskmers  will  honestly,  and  efficiently  per 
form  their  duties  in  connection  with  the  trial 


of  charges  against  police  officers. — State  ex  rel. 
Murphy  v.  Bumey,  191  S.  W.  981. 
<S=89  (Tex.Civ.App.)  The  presumption  that  the 
relation  of  shareholder,  shown  to  have  once 
existed,  continues,  may  be  rebutted  by  competent 
evidence.— Green  v.  Galveston  City  Co.,  191  S- 
W.  182. 

IV.  RELEVANCY,  MATERIALITY, 
AND  COMPETENCY  IN  GEN- 
ERAL. 

(B)  Res  Gestae. 

€=»l  18  (Tex.Civ.App.)  In  a  servant's  action  for 
injuries,  if  offered  testimony  is  a  part  of  the  res 
gestip,  its  exclusion  was  error.— Hovey  v.  See, 
191  S.  W.  606. 

V.  BEST  AND  SECONDARY  EVIDENCE. 

€=157(1}  (Mo.)  Where  it  appears  that  record 
evidence  is  not  obtainable,  oral  evidence  is  ad- 
missible.— State  ex  inf.  Burges,  ex  rel.  Marbut, 
v.  Potter,  191  S.  W.  57. 

<3=  158(9)  (Tex.Civ.App.)  Where  a  judgment 
foreclosing  a  vendor's  lien  did  not  authorize  a 
writ  of  possession  and  no  such  writ  is  found 
with  papers  in  suit  or  on  clerk's  record,  ad- 
mission of  testimony  of  sheriff,  in  suit  to  try 
title  to  the  land,  that  he  had  dispossessed  party 
in  possession  under  writ  of  possession  and  order 
of  sale  was  error. — Jolley  v.  Brown,  191  S.  W. 
177. 

€=183(14)  (Mo.App.)  There  is  no  fixed  rule  as 
to  what  proof  of  the  loss  or  destruction  of 
original  of  a  letter  will  be  sufficient  to  justify 
admission  of  parol  testimony  of  its  contents, 
but  each  case  must  rest  upon  its  own  facts. — 
Harper  v.  Wilson,  191  S.  W.  1024. 
<8=I87  (Tex.Civ.App.)  In  trespass  to  try  title, 
held  error  to  admit  a  certified  copy  of  a  deed 
where  issue  was  raised  as  to  the  genuineness 
of  the  original  and  there  was  failure  to  account 
for  its  nonproduction,  or  at  least  the  issue 
should  have  been  submitted  to  the  jury. — Niles 
v.  Houston  On  Co.  of  Texas,  191  S.  W.  748. 

TO.  ADMISSIONS. 

(B)  By  Parties  or  Others  Interested  la 

Bveat. 

<8=»222(8)  (Tex.Civ.App.)  In  wife's  suit  to 
restrain  sale  on  execution  of  land  conveyed  her 
by  husband,  declarations  of  husband's  creditor, 
defendant  made  after  his  execution  of  the  gift 
deed,  could  be  introduced  in  evidence,  and  al- 
legations of  petition  in  creditor's  suit  against 
husband  were  such  declarations.— Stolte  v.  Kar- 
ren,  191  S.  W.  600. 

(C)  By  Grantors,  Former  Owner*,  or 

Privies. 

<8=230(8)  (Tex.Civ.App.)  In  wife's  suit  to 
restrain  sale  on  execution  of  land  conveyed  her 
by  husband,  declarations  of  husband,  made  after 
bis  execution  of  the  gift  deed,  could  be  intro- 
duced in  evidence. — Stolte  v.  Karren,  191  S.  W. 
600. 

<8=236(6)  (Tex.Civ.App.)  A  statement  made  by 
an  injured  engineer  to  an  ambulance  doctor  on 
the  way  to  the  hospital  absolving  the  railway 
from  all  blame  is  admissible  in  an  action  by 
the  widow  against  the  railroad  for  his  wrongful 
death,  as  an  admission  against  interest.— Hovey 
v.  See,  191  S.  W.  606. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
arts.  4694,  4695,  there  is  such  privity  between 
the  injured  servant  and  his  survivors  that  an  ad- 
mission made  by  the  injured  servant  is  ad- 
missible in  his  survivors'  action  for  wrongful 
death.— Id. 

<Bi)  Proof  and  Bfteet. 

3=265(17)  (Tenn.)  In  action  by  timber  compa- 
ny for  specific  performance  of  contract  with 
railroad  to  extend  lines  to  tap  timber  lands, 
wherein  the  railway  admitted  every  allegation. 
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but  trust  company  holding  mortgage  on  the  tail- 
road,  which  was  subject  to  rights  under  the  con- 
tract was  a  foreign  corporation  proceeded 
against  as  a  nonresident,  the  decree  against  it 
was  based  upon  sufficient  proof  by  reason  of  the 
railway's  admissions. — New  Hiver  Lumber  Co. 
v.  Tennessee  By.  Co.,  191  S.  W.  384. 

VIII.  DECLARATIONS. 

(A)  Nature,  Form,  and  Incidents  In  gen- 
eral. 

«=>27l(15)  (Tex.Civ.App.)  Declarations  of  a 
grantor  that  he  claimed  the  land  and  contem- 
plated improving  and  living  upon  it,  made  after 
his  conveyance,  and  not  in  grantee's  presence, 
are  inadmissible.— De  Shazo  v.  Eubank,  191  S. 
W.  369. 

<g=»27l(18)  (Mo.)  In  suit  to  enforce  construc- 
tive trust  based  on  parol  agreement  with  de- 
fendants' predecessor,  a  private  diary  entry  of 
such  predecessor,  setting  forth  contract  with 
plaintiff's  predecessor  more  favorable  to  defend- 
ants than  the  one  alleged,  was  inadmissible,  be- 
ing a  mere  self-serving  declaration.— O'Day  v. 
Annex  Realty  Co.,  181  S.  W.  41. 
<g=>272  (Tex.Civ.App.)  In  a  servant's  action  for 
injuries,  if  offered  testimony  is  against  the  in- 
terest of  the  party  making  the  statement,  its 
exclusion  is  error.— tHovey  v.  See,  191  S.  W. 
606. 

<8=>273(2)  (Tex.Civ.App.)  Constructive  posses- 
sion may  always  be  restricted  by  the  acts  and 
declarations  of  the  occupant  indicating  that  he 
does  not  make  his  claim  coextensive  with  the 
boundaries  of  his  color  of  title.— Walker  v. 
Knox,  191  S.  W.  730. 

IX.  HEARSAY. 

<©=>3 1 7(5)  (Ark.)  In  replevin,  conversation  bad 
between  third  persons  as  to  ownership  of  the 
property,  in  defendant's  absence,  was  inad- 
missible, except  to  contradict  plaintiff's  alleged 
partner.— Williams  v.  Carson,  191  S.  W.  401. 
«=»3I7(10)  (Tex.Civ.App.)  In  action  against 
carrier  for  injuries  to  goods,  plaintiff  held  im- 
properly permitted  to  reproduce  statements 
made  to  him  by  the  prospective  buyer  of  the 
goods  concerning  their  damaged  condition. — 
Houston.  E.  &  W.  T.  Ry.  Co.  v.  Brackin,  191 
S.  W.  804. 

€=320  (Ark.)  The  rule  admitting  hearsay  evi- 
dence in  matters  of  "pedigree"  embraces,  not 
only  descent  and  relationship,  but  also  facts  and 
dates  of  birth,  marriage,  and  death. — Lincoln 
Beserve  Life  Ins.  Co.  v.  Morgan,  191  S.  W. 
236. 

«=>32l  (Ark.)  The  date  of  a  person's  birth  may 
be  testified  to  by  himself  or  members  of  his  fam- 
ily from  knowledge  based  on  family  traditions. 
—Lincoln  Beserve  Life  Ins.  Co.  v.  Morgan,  191 
S.  W.  236. 

X.  DOCUMENTARY  EVIDENCE. 
(C)  Private  Writing-*  and  Publication*. 

€=>355(1)  (Mo.App.)  A  book  containing  an  en- 
try reciting  that  plaintiff  purchaser  was  given 
until  a  day  fixed  to  comply  with  contract,  held 
that,  entry  showing  no  notice  that  waiver  of 
compliance  would  be  no  longer  continued,  book 
was  not  admissible  in  evidence. — Casner  v. 
Meyer,  191  S.  W.  1119. 

XX  PAROL  OB  EXTRINSIC  EVIDENCE 

AFFECTING  WRITING!. 
(A)  Contradicting,  Varying,  or  Adding  to 
Term*  of  Written  Instrument. 

<8=>407(2)  (Ark.)  Negotiable  bill*  of  lading,  la 
so  far  as  they  are  receipts,  may  be  explained 
or  contradicted—  Prescott  &  N.  W.  R.  Go.  v. 
Davis,  191  S.  W.  210. 

<8c»4l9(15)  (Ark.)  Defendant's  testimony  that 
plaintiff  specifically  agreed  to  assume  her  hoc- 


band's  debt,  and  that  it  constituted  part  of 
$200  for  which  she  gave  note  secured  by  mort- 
gage, was  not  inadmissible  as  contradicting 
terms  of  written  contract— McClintock  v.  C.  E. 
Skinner  &  Co.,  191  S.  W.  230. 

(C)  Separate  or  Subsequent  Oral  Agree- 

ment. 

<S=44I(9)  (Ky.)  In  absence  of  allegation  charg- 
ing fraud  or  mistake  in  execution  of  contract, 
its  terms  cannot  be  varied  by  proof  introduced  . 
by  defendant  buyer,  whether  contained  in  testi- 
mony of  its  witnesses  or  in  letters.— Berlin 
Mack  Works  v.  Jefferson  Woodworking  Co., 
191  S.  W.  82. 

«=»44l(9)  (Tex.Civ.App.)  Where  parties  made 
two  written  contracts,  one  concerning  the  pur- 
chase of  a  stallion,  and  the  other  concerning 
a  stallion  taken  in  exchange  for  him,  the  date 
for  exchange  specified  by  each  contract  con- 
trols any  prior  oral  agreement.— First  Nat. 
Bank  of  Lafayette,.  Ind„  v.  Fuller,  191  S.  W. 
830. 

<©=>442(4)  (Ky.)  A  contract  for  driving  logs 
now  in  or  that  may  by  a  certain  time  be  put  in 
a  creek  held  by  its  express  terms  applicable  to 
an  indefinite  number;  so  that  parol  evidence  of 
agreement  to  put  in  a  certain  number  is  inad- 
missible.—Johnson  v.  Tackitt,  191  S.  W.  117. 
<S=»445(1)  (Tex.Civ.App.)  The  rule  excluding 
parol  evidence  varying  writings  does  not  pre- 
vent the  introduction  of  an  oral  modification 
of  the  written  contract  made  subsequent  to  the 
execution  of  the  written  contract— Ross  v. 
Moore,  191  S.  W.  853. 

e$=»445(9)  (Ark.)  In  an  action  to  recover  value 
of  timber  cut  after  time  limited  in  contract, 
evidence  of  subsequent  contract,  giving  exten- 
sion of  time  to  cut  timber  held  admissible. — 
Nothwang  v.  Harrison,  191  S.  W.  2. 

(D)  Oonstruetlon  or  Application  of  Lan- 

guage of  Written  instrument. 

&=>450(5)  (Ky.)  A  contract  as  to  logs  in  or  that 
may  be  put  in  a  certain  creek  held  ambiguous 
as  to  whether  including  tributaries  of  it,  so  as  to 
admit  of  parol  evidence. — Johnson  v.  Tackitt 
191  S.  W.  117. 

®=>456  (Tex.Civ.App.)  Words  in  a  contract 
will  be  given  their  ordinary  meaning,  unless 
used  in  a  special  sense,  and  parol  evidence  is 
frequently  permitted  to  show  they  were  so 
used.— General  Bonding  &  Casualty  Ins.  Co. 
v.  McQuerry,  191  S.  W.  858. 

XII.  OPINION  EVIDENCE. 

(A)  Conclusions  and  Opinions  of  Witness- 
es In.  General. 

«=5>474(19)  (Tex.Civ.App.)  Plaintiff  in  an  ac- 
tion against  a  carrier  for  failure  to  deliver 
goods  could  not  testify  as  to  their  market  value 
at  point  of  destination  in  the  absence  of 
testimony  showing  his  qualification.— Gulf,  C.  & 
S.  F.  Ry.  Co.  v.  McKie,  191  S.  W.  576. 
«=s474/2  (Ark.)  Allowing  a  non-expert  wit- 
ness to  state  a  simple  method  of  constructing 
floor  beams  so  that  they  would  have  shoved 
back  plaintiff's  foot  when  coming  in  contact 
with  them  on  moving  elevator,  is  not  erroneous. 
—Citizens'  Bank  v.  Fairweather,  191  S.  W. 
911. 

«=>48l(2)  (Tex.  Civ.App.)  The  statement  of 
deceased  to  an  ambulance  surgeon  on  the  way 
to  the  hospital  from  the  place  of  the  accident 
that  he  himself  was  to  blame,  and  not  the  rail- 
road, was  not  such  an  expression  of  opinion  as 
warranted  its  exclusion.— Hovey  v.  See,  191  S. 
W.  606. 

<&=»48l(3)  (Ark.)  Witnesses  who  testify-  that 
they  are  accustomed  to  riding  on  freight  trains, 
and  knew  the  usual  and  ordinary  jolts  and 
jars  in  the  operation  of  them,  are  competent  to 


For  cue*  in  Dec.  Dig.  «  Am.  Dig.  Key  No.  Series  A  Indexes  see  same  toplo  and  KEY-NUMBER 


Digitized  by 


Google 


Evidence 


191  SOUTHWESTERN  KB  PORTER 


1228 


testify  that  the  Jar  which  caused  plaintiff's  in- 
juries was  unusual.— Scullin  v.  Vining,  191  8. 
W.  924. 

«=>50l(l)  (Ark.)  Where  a  witness  testified  that 
he  did  not  know  a  person's  age,  he  could  not  be 

Sermitted  to  give  his  opinion  without  detailing 
er  appearance,  manner,  and  other  facts  upon 
which  his  opinion  was  based.— Lincoln  Reserve 
I/ife  Ins.  Oo.  v.  Morgan,  191  8.  W.  236. 

(B)  Subjects  of  Expert  Testimony. 

<8=>506  (Ky.)  It  was  not  error  to  sustain  ob- 
jection to  a  question  asked  a  physician,  who 
was  permitted  to  state  fully  the  personal  ap- 
pearance of  plaintiff,  whether  he  observed  any 
indications  of  her  having  had  intercourse  with- 
out her  consent ;  her  consent  being  for  the  jury. 
— Quaries  v.  Denning,  191  S.  W.  493. 

(C)  Competency  of  Expert ». 

<8=>536  (Tex.Clv.App.)  A  farmer,  raising  and 
handling  sweet  potatoes  for  20  years,  was 
qualified  to  testify  as  to  the  value  for  eating 
purposes  of  sweet  potatoes  after  going  through 
a  heat.— Houston,  B.  A  W.  T.  Ry.  Oo.  v. 
Brackin,  191  8.  W.  804, 

<8=>539'/2(l)  (Ky.)  A  railroad  conductor  of  23 
years'  experience  in  railroad  service,  12  years 
of  which  was  spent  as  a  conductor,  could,  in 
his  action  for  injuries,  point  out,  explain,  or 
construe  the  company's  rules  in  actual  everyday 
practice.— Louisville  &  N.  R.  Co.  v.  Mitchell, 
191  8.  W.  465. 

<§=> 543(4)  (Tex.Civ.App.)  In  action  by  con- 
signee for  damages  to  potatoes  shipped,  his  tes- 
timony that  they  had  no  market  value  when 
received  was  not  open  to  objection  that  he  knew 
nothing  about  the  market  value  of  damaged 
potatoes  at  that  place,  it  appearing  he  had  been 
shipping  potatoes  for  20  years.— Houston,  E.  & 
W.  T.  Ry.  Co.  v.  Brackin,  191  S.  W.  804. 

CD)  Examination  of  Experts. 

<g=»553(2)  (Ark.)  A  hypothetical  question  asked 
a  medical  expert  is  not  erroneous,  as  omitting 
the  fact  that  plaintiff  had  been  drinking  exces- 
sively, where  plaintiff's  evidence  tended  to  show 
that  he  had  not,  and  was  sober  at  the  time, 
though  defendant's  evidence  showed  that  be  had 
been  drinking  excessively.— Scullin  v.  Vining,  191 
8.  W.  924. 

<S=>558(11)  (Ark.)  A  medical  expert  can  be 
cross-examined  by  reading  to  him  an  excerpt 
from  a  standard  medical  authority,  and  asking 
him  his  views  concerning  it  in  order  to  test  his 
knowledge.— Scullin  v.  Vining,  191  S.  W.  924. 

(F)  Effect  of  Opinion  Evidence. 

<8=>568(1)  (Ky.)  In  determining  location  of 
lines  in  land  patent,  as  matter  of  law,  opinion 
of  surveyors  is  of  no  more  weight  than  that  of 
another  witness:  matters  of  law  not  being  de- 
terminable by  opinion  evidence. — Carter  v.  Elk 
Coal  Co.,  191  S.  W.  294. 

<8=>57l(4)  (Tex.Civ.App.)  A  court  can  construe 
a  county  building  contractor's  bond,  and  Acts 
1911  Ark.  p.  462,  under  which  it  was  given  as 
not  requiring  suit  thereon  in  Arkansas,  not- 
withstanding testimony  of  an  attorney  from  that 
state  that  the  law  of  that  state  contained  such 
a  requirement. — American  Surety  Co.  v.  Huey 
&  Philp  Hardware  Co.,  191  S.  W.  617. 
<8=»57l(7)  (Tex.Civ.App.)  The.  jury  is  not  con- 
fined to  the  estimates  of  value  of  property  by 
experts,  where  facts  are  established  from  which 
the  jury  may  reach  a  reasonable  conclusion 
tested  by  common  knowledge  and  experience. 
-rCity  of  Ft.  Worth  v.  Burgess,  191  8.  W. 
863. 

9=3574  (Mojipp.)  In  action  for  damages  for 
breach  of  a  contract  to  sell  lots,  a  verdict  based 
on  opinion  testimony  fixing  the  value  -of  the 
lots  at  a  figure  above  that  established  by  definite 
evidence  as  to  their  substantial  value  is  exces- 
sive.—Casner  v/  Meyer*  101-S;  W.  1119.' 


XIV.  WEIGHT  AltD  8  UFFMJIXNCY. 

<g=»584  (Tex.Civ.App.)  Testimony  that  raises  a 
mere  suspicion  of  a  fact  sought  to  be  estab- 
lished falls  short  of  being  "any  evidence"  there- 
of.—De  Shazo  v. 'Eubank,  191  8.  W.  369. 
<9=>590  CTex.Civ.App.)  In  action  for  death  of 
railroad's  brakeman,  jury  were  not  bound  to 
believe  testimony  of  road's  conductor,  as  he  was 
an  interested  witness.— Gulf,  C.  &  8.  F.  Ry.  Co. 
v.  Cooper,  191  S.  W.  579. 
<S=>59 1  (Mo.App.)  In  action  for  injuries  by  au- 
tomobile, where  plaintiff  called  defendant's  driv- 
er to  prove  the  machine  was  owned  by  defend- 
ant and  driven  by  its  servant  in  its  business, 
plaintiff  was  not  concluded  by  adverse  testimony 
of  driver— Nehring  v.  Charles  M.  Monroe  Sta- 
tionery Co.,  191  S.  W.  1054. 

EXAMINATION. 

See^Evidence,  «=»553,  558;  Witnesses,  «=>237, 

EXCEPTIONS. 

See  Appeal  and  Error,  «s»260-263. 

EXCEPTIONS,  BILL  OF 

See  Appeal  and  Error,  <8=>528,  644-653;  Crim- 
inal Law,  <S=»1091. 

H.  SETTLEMENT,  SIGNING,  AND 
FILING. 

«=>37  (Tex.Civ.App.)  Better  practice  is  to 
take  bill  of  exceptions,  have  ft  approved  and 
filed  during  trial  at  time  an  adverse  ruling  is 
made.— Jolley  v.  Brown,  191  8.  W.  177. 
«=»5I  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  arts.  2063,  2067,  where  plain- 
tiff in  error  presents  bill  of  exceptions,  court 
has  no  right  to  qualify  it,  but  must  either  sign 
It,  or  if  not  correct  indorse  his  refusal  to  do  bo 
and  file  a  proper  bill,  leaving  plaintiff  in  error 
to  his  remedy  of  a  bill  by  bystanders  if  not  sat- 
isfied.—Jolley  v.  Brown,  191  S.  W.  177. 
«=»56(3)  (Tex.Civ.App.)  Statement  by  trial 
judge  upon  bill  of  exceptions  that  findings  by 
him  that  claims  of  parties  to  action  were  simu- 
lated, etc.,  which  rendered  testimony  immaterial, 
held  not  qualification,  but  an  explanation  by 
court  of  its  ruling  excluding  the  evidence.— Jol- 
ley v.  Brown,  191  S.  W.  177. 
<8=>57  (Mo.)  Deposit  of  a  bill  of  exceptions 
with  clerk  of  court  whose  duty  it  is  to  file  such 
instrument  will  be  deemed  a  filing,  although 
clerk  neglects  to  file  bill  in  due  form.— State  ex 
rel.  Chester,  P.  &  Ste.  G.  Ry.  Co.  v.  Turner,  191 
S.  W.  987. 

<8=»59(4)  (Ark.)  Appellant  cannot  have  incorpo- 
rated into  the  record,  by  an  order  in  vacation 
after  the  expiration  of  the  time  for  filing  the 
bill  of  exceptions,  oral  testimony  which  was  not 
reduced  to  writing  or  presented  to  the  judge 
until  after  the  expiration  of  such  time.— London 
v.  McGehee,  191  S.  W.  10. 

EXCESSIVE  DAMAGES. 

See  Damages,  «=»131,  132. 

EXCHANGE  OF  PROPERTY. 

See  Frauds,  Statute  of,  «=>69. 

<g=»3(l)  (Mo.)  The  invalidity  of  a  land  ex- 
change- contract,  caused  by  fraudulent  represen- 
tations by  one  of  the  parties  as  to  freedom  of 
land  from  overflows,  was  not  affected  by  the  fact 
that  the  induced  party  examined  the  land  at  the 
time,— "Wilson  v.  Henderson,  191  S.  W.  72,  77. 
<g=>5  (Mo.)  Where  in  land  exchange  transaction 
the  contract  was  sonde  June  4th  to  be  consum- 
mated September  15th  upon  delivery  of  ab- 
stracts, etc.,  a  rescission  thereof  on  August  15th, 
before  -abstracts  had -been  delivered,  was  suffi- 
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ciently  prompt.— Wilson  v.  Henderson,  181  B. 
W.  72,  77. 

The  rule  requiring  rescinding  party  to  tender 
back  that  which  he  has  received,  or  restore  the 
statu  quo,  could  not  be  invoked  as  a  defense  in 
a  case  where  after  rescission  the  party  notified 
of  rescission  himself  procured  the  exchanging 
deeds,  left  in  escrow  with  his  agents,  to  be  re- 
corded.— Id. 

EXCLUSIVE  JURISDICTION. 

See  Courts,  «*=»472,  478. 

EXECUTION. 

See  Attachment;  Evidence,  «=>222;  Exemp- 
tions; Fraudulent  Conveyances,  <8=»230;  Gar- 
nishment ;  Homestead;  Jury,  <*=>18. 

IT.  LIES.  LETT  OH  EXTENT,  AMD 
CUSTODT  OF  PROPERTT. 

«±sl54  (Tex.)  Sureties  on  redelivery  bond  un- 
der Rev.  St.  1911,  art  3748,  are  not  discharged 
by  bankruptcy  of  principal  debtor,  under  Bank- 
ruptcy Act— Evans  v.  Rea,  191  8.  W.  1188. 

V.  STAT,  QUASHING.  VACATING,  AND 
RELIEF  AGAINST  EXECUTION. 

«=>I7I(2)  fTex.Civ.App.)  Under  Rev.  St.  art 
4643,  remedy  of  injunction  should  not  be  denied 
wife,  her  husband's  grantee,  against  husband's 
creditor,  seeking  to  sell  property  on  execution, 
on  ground  that  wife  has  adequate  remedy  at 
law  precluding  equitable  remedy. — Stolte  v.  Kar- 
ren,  191  S.  W.  600. 

*=»I7I(4)  (Tex.Civ.App.)  Sale  on  execution,  to 
satisfy  judgment  against  husband  in  favor  of 
his  creditor,  of  land  conveyed  by  husband  to 
wife,  casts  cloud  on  wife's  legal  title.— Stolte  V. 
Karren,  191  S.  W.  600. 

<8=»I72(1)  (Tex.  Civ.  App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art  4643,  affida- 
vit attached  to  petition  in  suit  to  enjoin  sale 
of  realty  under  execution  fcetd  sufficient  to  au- 
thorise nonresident  judge,  on  hearing,  to  issue 
writ  of  injunction.— Wooten  v.  Odell,  191  S. 
W.  721. 

Under  Vernon's  Sayles'  Ann.  Civ.  Sfc  1914, 
art.  4643,  authorizing  nonresident  district  judge 
to  issue  injunction  to  stay  execution  when  resi- 
dent judge  is  not  accessible,  order  of  nonresi- 
dent district  judge,  making  injunction  effec- 
tive until  modified  or  vacated  by  further  order 
of  his  court,  was  erroneous.— Id. 
«=>I72(4)  (Ark.)  In  action  by  plaintiff,  claim- 
ing under  unrecorded  deed,  followed  by  posses- 
sion to  restrain  execution  sale  of  lands  under 
judgment  against  grantor,  evidence  held  to  sus- 
tain decree  for  plaintiff.— Alcorn  v.  Singleton 
191  S.  W.  982. 

<8=»I72(4)  (Tex.Civ.App.)  In  suit  by  wife, 
grantee  of  husband's  lands,  to  restrain  sale 
under  execution  by  creditor  of  husband,  wife's 
deed,  executed  before  creditor  secured  judg- 
ment, makes  prima  fade  case  in  her  favor.— 
Stolte  v.  Karren,  191  S.  W.  600. 
«=>172(4)  (Tex.Civ.App.)  Allegations  of  peti- 
tion in  suit  to  enjoin  sale  of  realty  under  an 
execution  held  good  as  against  general  demur- 
rer—Wooten  v.  Odell,  191  S.  W.  721. 
«=>I72(6)  (Tex.Civ.App.)  Wife  suing  to  enjoin 
sale  under  execution  by  husband's  creditor  of 
land  conveyed  her  by  husband  had  legal  right 
to  have  status  of  property  involved  remain  as  it 
was  until  suit  was  determined  on  merits. — 
Stolte  v.  Karren,  191  S.  W.  600. 

TO  SALE. 

(A)  Manner,  Conduct,  Validity,  and  Coa- 
nrmtnar  or  Vacating?- 

<8=>248  (Tex.Civ.App.)  Where  judgment  was 
rendered  in  1910,  but  not  entered  except  by 


nunc  pro  tunc  judgment  in  1911,  and  the  exe- 
cution thereon  described  only  the  1910  judg- 
ment, and  the  judgment  debtor  had  personal 
property  sufficient  to  pay  the  judgment,  but 
was  given  no  opportunity  to  point  it  out,  and 
the  execution  described  the  property  so  defec- 
tively that  the  line  could  not  be  run  out  the 
execution  sale  was  invalid  and  will  be  set  aside. 
—Graham  v.  Cansler,  191  8.  W.  866. 
<g=>250  (Tex.Civ.App.)  Where  the  testimony 
showed  the  value  of  the  land  to  be  between 
$600  and  $1,000,  and  it  was  sold  on  execution 
for  $160,  the  price  was  inadequate.— Graham  v. 
Cansler,  191  S.  W.  856. 

4=>25l(2)  (Tex.Civ.App.)  Inadequacy  of  price 
at  execution  sale  with  facts  showing  irreg- 
ularities or  other  circumstances  calculated  to 
prevent  the  property  from  bringing  approxi- 
mately its  reasonable  value  will  avoid  the  sale. 
—Graham  v.  Cansler,  191  S.  W.  866. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Abatement  and  Revival,  <J^»77;  Courts, 
<8=>472;  Descent  and  Distribution;  Manda- 
mus, <9=>2&;  Wills;  Witnesses,  <9=>132. 

II.  APPOINTMENT,  QUALIFICATION, 
AND  TENURE. 

*=»I7<3)  (Mo.)  Under  Rev.  St  1909,  I  16,  stat- 
ing priority  of  right  to  administer  a  decedent's 
estate,  as  a  general  rule  the  probate  court  should 
appoint  the  widow  as  administratrix  unless  pro- 
hibited from  acting  by  some  rule  of  law.— 
State  ex  rel.  Thompson  v.  Nortoni,  191  S.  W. 
429. 

<8=»I9  (Mo.)  Rev.  St.  1909,  §  14,  states  only  the 
legal  disqualifications  which  preclude  appoint- 
ment as  administrator,  but  does  not  preclude 
waiver  by  contract  or  estoppel  in  pais  of  the 
right  to  De  appointed  administrator.— State  ex 
rel  Thompson  v.  Nortoni,  191  S.  W.  429. 
<8=»22(1)  (Tex.  Civ.  App.)  Under  Rev.  St  arts. 
8297,  3298,  probate  court  had  authority  to 
appoint  deceased  railroad  brakeman's  widow 
temporary  administratrix  to  sue  for  her  hus- 
band's death  under  federal  Employers'  Liability 
Act:  appointment  being  made  October  18. 
1915.  and  suit  tried  November  24th,  before  next 
meeting  of  probate  court.— Gulf,  C.  &  S.  F.  Ry. 
Co.  v.  Cooper,  191  S.  W.  579. 

IH.  ASSETS.  APPRAISAL,  AND  IN- 
VENTORT. 

<8=>38  (Tex.)  Rev.  St  1911,  art.  8235,  provid- 
ing that  the  administrator  of  an  estate  of  a 
decedent  shall  have  the  right  to  the  possession 
of  the  estate  "as  It  existed  at  the  death  of  the 
intestate,"  does  not  authorize  an  administrator 
to  assume  possession  of  property  not  in  the 
possession  or  right  to  possession  of  decedent  at 
his  death.— Lauraine  v.  Ashe,  191  S.  W.  563. 
<3=>39  (Ky.)  In  an  action  to  sell  land  for  parti- 
tion, where  one  defendant  died  after  order  was 
made  to  sell  but  before  confirmation  of  the  sale, 
the  property  remained  realty  and  descended  to 
the  heirs  and  not  the  administrator. — Hankins 
v.  Hankins'  Adm'r,  191  S.  W.  258. 

XT.  COLLECTION  AND  MANAGEMENT 
OF  ESTATE. 
(A)  la  General. 

<g=>87  (Ark.)  Personal  representative  has  ample 
authority  to  make,  in  good  faith,  compromise 
settlement  of  claim  for  wrongful  death  of  intes- 
tate under  federal  Employers'  Liability  Act, 
without  authorisation  or  approval  of  probate 
court— Treadway  v.  St  Louis,  I.  M.  4  S.  Ky. 
Co.,  191  S.  W.  930. 

Where  personal  representative  in  good  faith 
makes  compromise  (settlement  of  claim  for  dam- 
ages for  wrongful  death  under  federal  Employ- 
ers' Liability  Act,  such  settlement  can  be  im- 
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peaebed  only  by  showing  of  fraud,  mistake,  or 
such  gross  negligence  as  would  amount  to  fraud. 
—Id. 

VX  AILOWAKCE  AND  PAYMENT  OF 
OLAIMB. 
(A)  Liabilities  of  K««ate. 

<8=»2I6(2)  (Mo.App.)  The  issue,  on  a  claim 
against  a  decedentrs  estate  for  services  rendered 
it  by  an  attorney  employed  by  the  administra- 
trix, is  the  reasonable  value  thereof,  notwith- 
standing any  contract  or  admission  by  adminis- 
tratrix, as  she  cannot  bind  it  thereby.— Mayhall 
v.  Stoecker,  191  8.  W.  1117. 
<8=>22l(4)  (Tex.Civ.App.)  In  an  action  against 
estate  of  decedent,  evidence  sufficient  to  show 
that  personal  services  rendered  by  plaintiff  dur- 
ing lifetime  of  decedent  were  not  rendered 
gratuitously,  with  evidence  o£  value,  would  sup- 
port adjudgment  for  compensation.— Henderson 
v.  Davis,  191  S-  W.  308. 

VHX  SAXES  AND  CONVEYANCES  UN- 
DER ORDER  OF  COURT. 
(B)  Application  and  Order. 

<S=»333  (Tex.)  Only  the  probate  court  has  juris- 
diction to  sell,  for  the  payment  of  debts,  the 
property  of  a  decedent  whose  estate  is  being  ad- 
ministered.—Lauralne  T.  Ashe,  191  S.  W.  663. 

(O  Bale. 

<g=»380(l)  (Ky.)  A  purchaser  at  a  sale  of  land 
of  a  deceased  held  not  entitled  to  avoid  his  pur- 
chase for  failure  to  join  as  parties  persons 
whose  claim  of  title  is  barred  by  the  statute  of 
limitations— Harrington  v.  Williams,  191  S.  W. 
273. 

X.  ACTIONS. 

<S=»437(3)  (Tex.Civ.App.)  Where  personal  serv- 
ices are  rendered  during  lifetime  of  a  decedent 
without  express  agreement,  bar  of  limitations 
would  be  determined  by  law  applicable  to  claims 
ptcnerally  against  estates  of  deceased  persons.— 
Henderson  t.  Davis,  191  8.  W.  358. 

XI.  ACCOUNTING  AND  SETTLEMENT. 

(IB)  Statins,  Settling,  Opening-,  and  Re- 
view. 

<g=>5IO(7)  (Ark.)  Where  the- record  on  appeal 
from  the  final  order  settling  the  accounts  of  an 
administrator  showed  that  an  "inventory  of  the 
estate  of  decedent  was  presented  to  the  court 
for  examination,"  and  tiiat  the  administrator 
charged  himself  ,  with  his  account,  current  "to 
amount  of  inventory,"  it  was  sufficient  to  show 
that  an  inventory  was  filed.— Hayes  v.  Hargus, 
191  8.  W.  408. 

<8=>5I0(9)  (Ark.)  On  appeal  from  the  final  order 
settling  the  accounts  of  an  administrator,  it 
must  be  presumed  that  the  court  heard  evidence 
and  upon  sufficient  showing  made  every  finding 
of  fact  necessary  to  sustain  the  judgment. — 
Hayes  v.  Hargus,  191  S.  W.  408. 

Where  the  order  on  a  final  accounting  of  an, 
administrator  recited  that  required  affidavits  to 
claims  were  filed,  their  absence  from  the  record 
does  not  overcome  the  presumption  in  favor  of 
the  finding  of  the  court  that  the  order  requiring 
the  affidavits  had  been  complied  with.— Id. 

EXEMPTIONS. 

Sea  Homestead. 

I.  NATURE  AND  EXTENT. 

(A)  Nature,  Creation,  Duration,  and  Ef- 
fect in  General. 

(MaApp.)  Rev.  St  1909,  85  2180,  2183, 
giving  the  head  of  a  family  the  right  to  claim  as 
exempt  certain  property,  are  benevolent  in  na- 
ture and  must  be  liberally  construed.— Nephler 
v.  Rowland,  191  8.  W.  1033. 
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IV.  PROTECTION  AND  ENFORCE- 
MENT OF  RIGHTS. 

®=»I05  (Mo.App.)  Hie  exemption  provided  for 
by  Rer.  St  1909,  ff  2180,  2183,  are  to  be  fixed 
according  to  the  status  of  the  debtor  at  the  time 
of  the  levy  of  execution,  and  not  from  the  time 
he  claims  his  exemption. — Nephler  v.  Rowland, 
191  S  W  1033. 

«=>l  14  (Mo.App.)  Rev.  St  1909,  f  2184,  makes 
it  mandatory  on  the  part  of  an  officer  serving  an 
execution  to  apprise  defendant  of  his  exemption 
rights.— Nephler  v.  Rowland,  191  S.  W.  1033. 
<8=>II9(1)  (Mo.App.)  A  defendant  who  has  not 
been  informed  of  his  exemption  rights  as  requir- 
ed by  Rev.  St  1909,  f  2184,  may  claim  his  rights 
when  he  becomes  aware  of  them,  providing  funds 
claimed  are  still  in  hands  of  court,  and  knowl- 
edge that  a  debtor  has  been  summoned  as  a  gar- 
nishee is  not  sufficient  to  apprise  him  of  his 
rights.— Nephler  v.  Rowland,  191  S.  W.  1033. 
<8=>I23  (Ark.)  In  attachment  proceeding  before 
justice,  judgment  debtor  had  no  right  to  file 
second  schedule  of  exemptions  after  justice  had 
denied  his  first  claim  of  exemptions.— Leunius 
v.  Drake,  101  S.  W.  209. 

EXPENSES. 

See  Damages,  <S=>46;  Death,  «=»84. 

EXPERT  TESTIMONY. 

See  Evidence,  «=>506-C58,  571. 

EXPLOSIVES. 

See  Evidence,  <8=>5. 

€=>3  (Ark.)  An  ordinance  prohibiting  storage 
of  gasoline,  etc.,  in  quantities  within  300  feet 
of  dwelling,  etc.,  was  authorized  by_  Kirby's 
Digest,  S|  5438,  5439,  authorizing  municipalities 
to  regulate  the  keeping  of  combustibles,  etc.— 
Pierce  Oil  Corp.  v.  City  of  Hope,  191  S.  W. 
405. 

<S=»8  (Ky.)  In  actions  for  injuries  sustained  by 
child  when  she  found  dynamite  caps  on  prem- 
ises of  defendant  coal  company  and  exploded 
them,  question  whether  or  not  place  where  caps 
were  found  was  accessible  to  and  frequented 
by  children  within  knowledge  of  defendant  held 
for  jury.— Carter  Coal  Co.  v.  Smith,  191  S. 
W.  631. 

Whether  or  not  children  were  in  habit  of  fre- 
quenting place  on  premises  of  coal  company 
where  little  girl  found  dynamite  caps,  acces- 
sibility of  spot  was  sufficient  to  render  it  neg- 
ligent for  company  to  place  caps  in  open  cup- 
board.—Id. 

In  absence  of  evidence  that  company  placed 
dynamite  caps  in  open  cupboard  on  premises 
accessible  to  children,  or  knew  of  their  pres- 
ence, company  was  not  liable  to  girl  and  her 
father  for  injuries  sustained  when  she  found 
caps  and  inadvertently  exploded  them.— Id. 

EXPRESS  COMPANIES. 

See  Carriers,  <S=8. 

EXPRESS  TRUSTS. 

See  Trusts,  <8=»147. 

EXTENSION. 

See  Bills  and  Notes,  <8=»155. 

FACTORS. 

See  Brokers. 

9=352  (Mo.App.)  Under  contract  between  plain- 
tiff and  defendant  by  which  plaintiff  was  to  de- 
liver lamps  to  defendant  on  consignment,  to  re- 
main the  plaintiff's  property  until  sold  in  the 
ordinary  course  of  trade  and  to  be  paid  for 
within  a  month,  leas  a  commission,  the  defend- 


Digitized  by  Google 


1231 


INDEX-DIGEST 


ant  was  plaintiffs  factor,  and  as  such  it  could 
not  pledge  or  transfer  the  lamps  in  payment  of 
its  own  debt.— General  Electric  Co.  v.  Commer- 
cial Electrical  Supply  Co.,  191  S.  W.  1106. 
«=s>64  (Mo.App.)  Where  plaintiff's  factor  for 
sale  of  lamps  was  indebted  to  defendant,  and  to 
pay  the  debt  sold  to  defendant  lamps  received  on 
consignment  from  the  plaintiff,  the  defendant 
gave  no  present  consideration  for  the  lamps  and 
as  against  the  owner  could  not  hold  them. — Gen- 
eral Electric  Co.  v.  Commercial  Electrical  Sup- 
ply Co.,  191  8.  W.  1106. 

FALSE  SWEARING. 

See  Perjury. 

FEDERAL  COURTS. 

See  Courts,  <8=>97;  Removal  of  Causes. 

FEDERAL  EMPLOYERS'  LIA- 
BILITY ACT. 

See  Appeal  and  Error,  $=980 ;  Commerce,  <§=> 
27 ;  Death,  <8=*31 ;  Master  and  Servant,  «J=» 
204,  226,  265,  289;  Removal  of  Causes,  «=» 
3,  86. 

FEDERAL  SAFETY  APPLIANCE  ACT. 

See  Evidence.  <*=»1;  Master  and  Servant,  <t=» 
111. 

FEES. 

See  Attorney  and  Client,  <8=>168;  Bills  and 
Notes,  <8=>126;  Divorce,  <8=>224;  Mortgages, 
«=>125. 

FEE  SIMPLE. 

See  Deeds,  «=»124;  Wills,  <8=>000. 

FELLOW  SERVANTS. 

See  Master  and  Servant,.  <8=»177,  198,  287,  294, 
811. 

FERTILIZERS. 

See  Agriculture,  <S=»7. 

FILING. 

See  Appeal  and  Error,  <8=»627;  Equity, 
227;  Exceptions,  Bill  of,  «=»37,  67. 

FINAL  JUDGMENT. 

See  Appeal  and  Error,  <8=>110 ;  Justices  of  the 
Peace,  <8=>146. 

FINDINGS. 

See  Appeal  and  Error,  «J=>931,  1008-1015; 
Sales,  «=>365;   Trial,  «=>357,  398. 

FIRE  INSURANCE 

See  Insurance. 

FLOWAGE. 

See  Waters  and  Water  Courses,  «=s>178,  179. 

FLYING  SWITCH. 

See  Master  and  Servant,  <©=>11L 

FOOD. 

See  Indictment  and  Information, 

FORBEARANCE. 

See  Principal  and  Surety,  «=>35. 


FORCIBLE  ENTRY  AND  DETAINER. 

I.  CIVIL  LIABILITY. 

€=•12(1)  (Tenn.)  Possession  being  the  founda- 
tion of  an  action  of  forcible  entry  and  detainer, 
question  of  title  is  incidental,  and  if  complain- 
ant proves  possession,  defects,  if  any,  in  his 
title,  are  not  available  to  defendant.— Round 
Mountain  Lumber  &  Coal  Co.  v.  Bass,  191  S. 
W.  341. 

«=»I6(1)  (Ky.)  In  view  of  Civ.  Code  Prac.,  § 
454,  Ky.  St  {  3710,  Const  |  143,  held,  that  po- 
lice courts  in  towns  of  sixth  class  with  more 
than  250  population  have  same  jurisdiction  as 
justices  of  peace  over  warrants  of  forcible  entry 
and  detainer.— Allen  v.  Moore,  191  S.  W.  93. 
<8=>I8  (Tenn.)  Under  Shannon's  Code,  §  5118, 
as  to  revival,  where  forcible  entry  and-  detainer 
was  brought  by  the  owner,  and  not  the  tenant, 
but  after  the  tenant's  death  his  heirs'  were  made 
parties  plaintiff,  the  action  was  properly 
brought.— Round  Mountain  Lumber  &  Coal  Co. 
v.  Bass,  191  S.  W.  341. 

Where  order  permitting  amendment  to  bring 
In  necessary  parties  plaintiff  as  heirs  of  a  de- 
ceased person  who  should  have  been  plaintiff 
recited  that  the  persons  named  in  fact  were  the 
deceased's  heirs,  and  no  objection  was  made  to 
it,  inquiry  whether  they  were  the  heirs  is  pre- 
cluded.—Id. 

9=941  (Tenn.)  The  issuance  of  the  writ  of  resti- 
tution while  a  right  of  the  party  aggrieved, 
rests  within  the  sound  discretion  of  the  court. 
— Ramsey  v.  Hood,  191  S.  W.  129. 

FORECLOSURE. 

See  Chattel  Mortgages,  «=>265,  278;  Judgment, 
«=»801;  Mortgages,  «=»842-54a 

FOREIGN  CORPORATIONS. 

See  Corporations,  «ss-636-669;  Railroads.  «=> 
33 

FOREIGN  JUDGMENTS. 

See  Judgment,  <8=>822. 

FORFEITURES. 

See  Estoppel,  «=52;  Insurance,  <8=»367,  751, 
755. 

FORGERY. 

See  Indictment  and  Information,  <J=>110. 

€=34(3)  (Ark.)  Indorsement  of  check  does  not 
constitute  any  part  of  it  and  need  not  be  set  out 
in  an  indictment  for  forgery  of  check,  so  that, 
where  indorsement  was  hot  alleged,  the  admis- 
sion of  the  check  showing  an  indorsement  was 
not  a  variance.— Finn  v.  State,  191  S.  W.  899. 

FORMER  ADJUDICATION. 

See  Courts,  <8=>93,  97;  Judgment,  «J=»589- 
T44« 

FORMER  JEOPARDY. 

See  Criminal  Law,  <g=»188;  Habeas  Corpus, 
<8=>31. 

FRAUD. 

See  Cancellation  of  Instruments,  ®=»34j  Deeds, 
<}=»70;  Fraudulent  Conveyances;  Guardian 
and  Ward,  «J=>148;  Insurance,  «=»379:  Lim- 
itation of  Actions,  4=»99;  Reformation  of 
Instruments,  <&=>21 ;  Release,  <8=s>17 ;  Re- 
moval of  Causes,  <S=>36. 

I.  DECEPTION  CONSTITUTING 
FRAUD,  AND  LIABILITY 
THEREFOR. 

<8=»22(1)  (Ky.)  Where  plaintiff's  agent  falsely 
made  certain  statements  to  defendant,  but  de- 
fendant, by  the  use  of  ordinary  diligence  could 
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have  detected  the  fraud  by  reading'  the  paper 
presented  for  bis  signature,  there  was  want  of 
diligence,  barring  recovery.— United  Talking 
Mach.  Co.  v.  Metcalf,  191  S.  W.  881. 

n.  ACTIONS. 

(IB)  Trial,  Judgment,  and  Review. 

$s»65(l)  (Mo.App.)  An  instruction  requiring 
plaintiff  in  deceit  to  prove  five  elements  held 
not  to  require  him  to  prove  these  in  respect 
to  all  the  representations  alleged.— Berclid 
Realty  Co.  v.  Obear,  191  S.  W.  1070. 

FRAUDS.  STATUTE  OF. 

See  Contracts,  <8=»238;  Trusts,  «=»92% 

m.  PROMISES  TO  ANSWER  FOR 
DEBT.  DEFAULT  OR  MISCAR- 
RIAGE OF  ANOTHER. 

<S=>23(1)  (Tex.Civ.App.)  A  contract  of  the  or- 
ganizer of  a  corporation  to  indemnify  a  sub- 
scriber to  its  stock,  who  executed  a  note, 
against  all  loss,  was  merely  collateral  to  that 
evidenced  by  the  note,  and  so  was  not  subject 
to  the  statute  of  frauds.— Anderson  v.  First  Nat 
Bank,  191  S.  W.  836. 

<g=»26(l)  (Mo.App.)  A  sale  made  to  two  de- 
fendants jointly  is  not  within  the  statute  of 
frauds,  Rev.  St,  1909,  §  2783,  making  promise 
to  pay  debt  of  another  unenforceable  unless  in 
writing,  and  it  is  immaterial  that  credit  was 
not  extended  exclusively  to  one  defendant — 
Galamba  v.  Harrisonville  Pump  &  Foundry 
Co.,  191  S.  W.  1084. 

V.  AGREEMENTS  WOT  TO  BE  PER- 
FORMEDWITHIN  ONE  TEAR 
OR  DURING  LIFETIME. 

<8=»49  (Ky.)  A  contract  to  write  insurance  on 
property  is  not  within  the  statute  of  frauds  and 
may  exist  and  be  enforceable  without  a  policy. 
—Springfield  Fire  &  Marine  Ins.  Co.  v. 
Snowden,  191  S.  W.  439. 


VI.  RE  All  P 
AND 


FERTT  AND  ESTATES 
RESTS  THEREIN. 


<8=>56(5)  (Ey.)  Parol  compromise,  between  ven- 
dor of  land  and  buyer  in  default  in  payment  of 
interest  on  purchase-money  Uotes,  which  pro- 
vided for  an  exchange  of  lands,  was  unenforce- 
able, and  so  could  deprive  neither  party  of 
rights  which  they  possessed. — Sowders  v.  Gin- 
gell,  191  S.  W.  896. 

<9=>69  (Ky.)  Parol  exchange  of  lands  can  no 
more  be  enforced  than  a  parol  sale  of  lands, 
being  within  the  statute  of  frauds.— Elam  v. 
Alexander,  191  S.  W.  666. 

<S=>75  (Tex.Civ.App.)  Statute  of  frauds  requir- 
ing contracts  for  conveyance  of  real  estate  to 
be  in  writing  includes  contracts  to  devise  land. 
—Henderson  v.  Davis,  191  S.  W.  358. 

VIII.  REQUISITES  AND  SUFFICIENCY 
OF  WRITING. 

«=»•  16(1, 2)  (Mo.App.)  Where  contract  on  its 
face  was  sufficient  in  form  to  bind  defendant, 
being  signed  by  defendant's  agent  for  defend- 
ant evidence  as  to  authority  of  agent  is  ad- 
missible notwithstanding  statute  of  frauds; 
there  being  no  attempt  to  piece  out  contract  by 
extrinsic  evidence.— McArthur  v.  Fruit  Supply 
Co.,  191  S.  W.  1126. 

«=II8(2)  (Mo.)  Where  defendant  gave  plaintiff 
written  authority  to  sell  farm  containing  a  par- 
tially incorrect  description,  and  plaintiff  later 
purchased  farm  himself,  taking  a  receipt  for  in- 
itial payment,  signed  by  defendant,  describing 
the  farm  and  referring  to  the  authority  to  sell, 
this  was  sufficient  memoranda  within  statute  of 
frauds.  Rev.  St.  1909,  g  2783.— Meek  v.  Hurst, 
191  S.  W.  68. 


IX.  OPERATION  AND  EFFECT  OF 

STATUTE. 

<8=>I37  (Tex.Civ.App.)  That  plaintiff  perform- 
ed personal  services  for  deceased  is  not  such  an 
execution  or  part  performance  as  would  take  a 
contract  to  pay  for  such  services  by  devise  out 
of  statute  of  frauds.— Henderson  v.  Davis,  191 
8.  W.  858. 

<8=>I39(6)  (Tex.Civ.App.)  Where  grantor,  in 
pursuance  of  parol  agreement,  conveyed  land  in 
consideration  of  care,  nursing,  etc.,  the  deed 
was  not  void  because  grantor,  under  statute  of 
frauds,  could  not  have  been  compelled  to  execute 
the  same.— City  of  Houston  t.  Ritchie,  191  S. 
W.  362. 

X.  PLEADING,  EVIDENCE,  TRIAL, 

AND  REVIEW. 

«=>  148(2)  (Tex.Civ.App.)  Ordinarily,  where  * 
contract  can  only  be  enforced  if  written  under 
the  statute  of  frauds,  an  allegation  that  it  was 
made,  without  stating  whether  it  was  in  writ- 
ing or  by  parol,  will,  as  against  general  de- 
murrer, be  sufficient;  the  presumption  being 
that  the  pleader  intended  to  set  forth  an  en- 
forceable contract— Anderson  v.  First  Nat 
Bank,  191  S.  W.  836. 

«=>I59  (Mo.App.)  Where  goods  were  sold  to 
defendant  jointly,  the  remark  of  one  defendant, 
that  he  would '  pay  for  the  goods  if  the  other 
did  not,  did  not  as  a  matter  of  law  bring  the 
transaction  within  the  statute  .of  frauds.— 
Galamba  v.  Harrisonville  Pump  &  Foundry 
Co.,  191  S.  W.  1084. 

FRAUDULENT  CONVEYANCES. 

See  limitation  of  Actions,  €=>124.  - 

L  TRANSFERS  AND  TRANSACTIONS 
INVALID. 

(D)  Indebtedness,  Insolvency,  iutd  Intent 
of  Grantor. 

<3=>57(5)  (Ky.)  Conveyances  from  husband  to 
wife  are  always  to  be  regarded  with  suspicion, 
where  the  bulk  of  his  estate  is  transferred  by 
insolvent  husband. — Sim  v.  Citizens'  Bank  of 
Carrsville,  191  S.  W.  489. 

(ID)  Consideration. 

<g=>92  CTex.Civ.App.)  Where  defendant  had, 
with  others,  received  share  of  estate,  but  the 
others  permitted  him,  without  evidence  of 
liability,  to  retain  money  due  them  and  use  it 
for  30  years,  there  was  no  legal  or  equitable 
enforceable  liability,  so  that  his  conveyance 
of  land  to  them  one  day  prior  to  abstract  of 
judgment  against  him  was  fraudulent  as  to  the 
judgment  creditors.— Hirt  v.  Werneburg,  191 
S.  W.  711. 

<S=>95(1)  (Tex.Civ.App.)  Gift  deed  from  hus- 
band to  wife  vested  legal  tide  in  wife,  and 
neither  husband  nor  his  subsequent  creditors  or 
purchasers  could  question  wife's  deed,  which 
could  only  be  done  by  husband's  prior  creditor. 
— Stolte  v.  Karren,  191  S.  W.  600. 

(H)  Preference*  to  Creditors. 

€=»I22(2)  (Ky.)  A  creditor's  agreement  to  take 
no  further  steps  to  subject  the  debtor's  prop- 
erty to  the  payment  of  the  debt  is  not  a  suffi- 
cient consideration  for  a  mortgage,  the  neces- 
sary effect  Of  which  is  to  give  a  fraudulent 
preference  under  Ky.  St  |  1910.— Hahn  v. 
Wood-Stubbs  Co.,  191  S.  W.  880. 

II.  RIGHTS  AND  LIABILITIES  OF 
PARTIES  AND  PURCHASERS. 

(A)  Original  Parties. 

<S=>  1 74(1)  (Tex.Civ.App.)  Where  land  has  been 
conveyed  in  fraud  of  creditors,  title  of  grantor 
passes  to  fraudulent  grantee,  subject  only  to. 
right  of  defrauded  creditors  to  have  the  con- 
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veyance  set  Aside.— Hughes  v.  Hughes,  191  S. 

W.  742. 

m.  REMEDIES  OF  CREDITORS  AND 
PURCHASERS. 

(A)  Persona  Entitled  to  Assert  Invalidity. 

4=213  (Tez.Ciy.App.)  Indebtedness  for  servic- 
es rendered  in  pursuance  of  express  or  implied 
contract,  or  quantum  meruit  indebtedness  for 
services,  was  such  indebtedness  as  would  render 
gift  deed  by  debtor  void  as  to  prior  creditor, 
under  Rev.  St.  arts.  3966,  8987.— Stolte  v. 
Karren,  191  S.  W.  600. 

4=218  (Ky.)  Where  plaintiff  obtained  judg- 
ment against  town  marshal,  and  a  surety  on 
his  bond,  before  judgment  was  rendered,  con- 
veyed a  tract  ta  his  father-in-law  to  defeat  col- 
lection of  plaintiff's  judgment  and  grantee  act- 
ing for  himself  and  wife  had  notice  of  such 
fraudulent  intent,  the  conveyance  was  proper- 
ly set  aside.— Rickett  v.  Bolton,  191  S.  W.  471. 

(B)  Remedies    on   Ground   of   JfuHitr  of 

Transfer. 

4=230  (Mo.App.)  Action  of  creditor  of  vendor 
of  goods  in  bulk  in  seizing  and-  having  them 
sold  on  execution  was  'proceeding"  within 
Bulk  Sales  Law,  |  4a,  which  is  not  confined 
in  its  application  to  proceedings  under  sec- 
tion 2.— Ward  v.  Stutsman,  191  S.  W.  1090. 

(S)  Evidence. 

4=287  (Tex.Civ.App.)  In  suits  by  creditors  to 
avoid  gift  by  insolvent,  creditor's  judgment, 
rendered  subsequent  to  conveyance,  creditor's 
suit,  to  which  grantee  was  not  a  party,  is  ad- 
missible to  establish  indebtedness,  being  conclu- 
sive as  to  grantor,  but  merely  prima  facie  evi- 
dence as  against  grantee.— Stolte  v.  Karren,  191 
S.  W.  600. 

4=295(1)  (Tex.Civ.App.)  In  wife's  suit  to  re- 
strain sale  under  execution  by  husband's  creditor 
of  land  conveyed  her  by  husband,  whether  hus- 
band was  indebted  to  creditor  before  execution 
of  deed  to  wife,  and  whether  ha  was  insolvent 
at  time  of  execution,  and  at  date  of  levy  of 
execution,  were  distinct  facts  necessary  to  be 
proven  by  evidence  not  of  record. — Stolte  v. 
Karren,  191  S.  W.  600. 
4=296  (Tex.Clv.App.)  Under  Rev.  St.  art 
3967,  avoiding  voluntary  conveyances  as  to 
prior  creditors,  in  wife's  suit  to  enjoin  sale  on 
execution  by  husband's  creditor  of  land  con- 
veyed her  by  husband,  if  creditor  proves  he 
was  such  prior  to  execution  of  deed,  wife's 
prima  facie  case,  made  by  its  production,  fails, 
unless  she  proves  husband  had  other  property  to 
satisfy  debt  either  when  conveyance  was  made 
or  execution  levied.— Stolte  v.  Karren,  191  S. 
W.  600. 

4=299(1)  (Tex.Civ.App.)  In  trespass  to  try 
title,  evidence  held  to  support  a  finding  that 
a  prior  conveyance  of  land  was  made  for  pur- 
pose of  defrauding,  hindering,  and  delaying 
creditors.— Hughes  v.  Hughes,  i91  S.  W.  742. 
4=299(13)  (Ky.)  Evidence,  in  a  suit  to  have  a 
mortgage  executed  by  a  debtor  to  bis  mother 
adjudged  fraudulent,  and  an  assignment  for  the 
benefit  of  creditors  under  Ky.  St.  |  1910,  held 
to  sustain  a  finding  that  the  mortgage  was  exe- 
cuted by  the  debtor  in  contemplation  of  in- 
solvency and  with  intent  to  prefer  bis  mother. 
— Hahn  v.  Wood-Stubbs  Co.,  191  S.  W.  880. 

(J)  Judgment  or  Decree  and  Execution. 

€=313(1)  (Ky.)  Where  neither  original  nor 
amended  petition  in  action  to  set  aside  fraudu- 
lent conveyances  described  certain  tracts  or 
sought  to  nave  conveyances  of  such  tracts  set 
aside,  it  was  error  to  set  aside  such  conveyances 
and  award  plaintiff  a  lien  on  tract.— Rickett  v. 
Bolton,  191  S.  W.  471. 


«=»3I3(2)  (Ky.)  In  creditor's  action  to  set 
aside  debtor's  fraudulent  conveyance,  involving 
tracts  of  land  belonging  to  different  parties  not 
contiguous  but  located  in  different  parts  of  a 
county  the  tracts  should  be  sold  separately.— 
Rickett  v.  Bolton,  191  S.  W.  471. 

FRIGHTENING  ANIMALS. 

See  Highways,  4=184;  Railroads,  4=305. 

FULL  FAITH  AND  CREDIT. 

See  Judgment,  4=801. 

FUNERAL  EXPENSES. 

See  Death,  4=84. 

GAMING. 

I.  GAMBLING   CONTRACTS  AND 

TRANSACTIONS. 
(B)  Rights  and  Remedies  of  Parties. 

4=»28(1)  (Ky.)  Money  deposited  with  a  stake- 
holder on  account  of  a  gambling  contract  may 
be  recovered  from  the  stakeholder  while  in  his 
hands  by  the  person  making  the  deposit.— Mar- 
tin v.  Francis,  191  S.  W.  259. 

A  stakeholder  is  one  in  whose  bands  money 
or  property  is  deposited  to  abide  the  event  of 
the  gambling  contract. — Id. 

GARNISHMENT. 

See  Attachment;  Execution ;  Exemptions. 

II.  PERSONS  AND  PROPERTY  SUB- 
JECT TO  GARNISHMENT. 

4=40  (Mo.App.)  Claim  for  unliquidated  dam- 
ages in  contract  or  tort  is  not  subject  of  gar- 
nishment.— Peycke  Bros.  Commission  Co.  v. 
Sandstone  Co-op.  Co,  191  S.  W.  1088, 

VI.  PROCEEDINGS  TO  SUPPORT  OR 
ENFORCE. 

«=»  1 62  (Mo.App.)  Burden  is  on  plaintiff,  in 
action  wherein  third  party  is  garnisheed,  to 

frove  that  answer  of  garnishee  is  not  true.— 
'eycke  Bros.  Commission  Co.  v.  Sandstone  Co- 
op. Co.,  191  S.  W.  1088. 

IX.  OPERATION  AND  EFFECT  OF 
GARNISHMENT,  JUDGMENT, 
OR  PAYMENT. 

4=9230  (Mo.App.)  Garnishee  could  not  by  own 
acts  affect  its  liability  to  its  creditor  without 
latter's  consent— Peycke  Bros.  Commission  Co. 
v.  Sandstone  Co-op.  Co.,  191  S.  W.  1088. 
4=235(1)  (Tex.Civ.App.)  A  county  court  can 
divide  .money  due  an  insolvent  corporation  be- 
tween two'  garnishing  creditors,  at  least  against 
the  objection  of  the  corporation's  president,  who 
held  a  fictitious  assignment  of  the  debt  from 
the  corporation,  for  which  he  had  paid  no  con- 
sideration—Brooks v.  Ed.  Steves  &  Sons,  191 
S.  W.  1166. 

GAS. 

See  Licenses,  4=5%,  7. 

4=14(1)  (Mo.)  Order  of  Public  Service  Com- 
mission fixing  lower  rates  for  gas  company, 
which  evidence  tended  to  show  charged  an  ex- 
orbitant rate,  held  not  unreasonable,  being  mere- 
ly to  make  test  that  real  question  of  reasonable 
rate  might  be  ultimately  determined.— State  ex 
rel.  Watts  Engineering  Co.  v.  Public  Service 
Commission,  191  S.  W.  412. 

In  proceedings  by  city  against  gas  company 
before  Public  Service  Commission,  fact  that 
other  cities  of  similar  population  were  procur- 
ing gas  at  much  less  rate  than  defendant  com- 
pany charged  was  some  evidence  its  rates  were 
an  reasonable. — Id. 
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GASOLINE. 

See  Explosives,  €=>3;  Municipal  Corporations, 
<&=>593,  586. 

GIFTS. 

See  Husband  and  Wife,  <S=>49^. 

I.  INTER  VIVOS. 

<8=»I5  (Mo.App.)  To  pass  title  to  property  by 
gift  inter  vivos,  it  is  essential  that  there  be  an 
intention  to  give  in  such  a  way  as  to  transfer 
title  at  time  and  that  intention  be  manifested 
by  delivery  or  possession  of  the  property  to 
donee— Reynolds  v.  Hanson,  191  S.  W.  1030. 
®=>I8(2)  (Mo.App.)  The  delivery  of  possession 
sufficient  to  support  a  gift  inter  vivos  must  be 
such  as  to  put  it  out  of  power  of  donor  to 
repossess  property.— Reynolds  v.  Hanson,  191 
S.  W.  1030. 

<g=>49(l)  (Mo.App.)  A  gift  inter  vivos  must  be 
established  by  conclusive  evidence,  especially 
where  such  gift  is  not  asserted  until  after 
death  of  the  alleged  donor,  and  gifts  thus  pre- 
ferred are  regarded  with  suspicion  by  courts. 
—Reynolds  v.  Hanson,  191  S.  W.  1030. 
$=>49(2)  (Ky.)  Evidence  in  suit  to  set  aside 
testator's  deed  of  gift  held  to  satisfy  the  burden 
on  defendant  from  enfeebled  condition  of  tes- 
tatrix and  any  relation  of  special  trust  and 
confidence  between  them. — Kimmel  v.  Ber- 
resheim,  191  S.  W.  456. 

<g=950  (Mo.App.)  In  an  action  of  replevin  for 
possession  of  a  piano,  question  whether  father 
of  plaintiffs  gave  piano  to  them  at  time  of  its 
purchase  held  for  the  jury.— Reynolds  v.  Han- 
son, 191  S.  W.  1030. 

<@=>5 1  (MaApp.)  In  an  action  of  replevin  for 
possession  of  a  piano  alleged  to  have  been  given 
to  plaintiffs  by  their  father,  when  it  was  pur- 
chased, a  requested  instruction,  based  upon  tes- 
timony that  father  had  stated  that  he  expected 
to  keep  it  while  he  lived  and  then  plaintiffs  could 
have  it,  should  have  been  given.— Reynolds  v. 
Hanson,  191  S.  W.  1030. 

GOOD  FAITH. 

See  Bills  and  Notes,  «=»337-378. 

GRAND  JURY. 

See  Indictment  and  Information. 

GUARANTY. 

See  Bills  and  Notes,  «=>284;  Frauds,  Statute 
of,  <8=>23,  26;  Indemnity;  Infants,  «=>82, 
88;     Principal  and  Surety. 

I.  REQUISITES  AND  VALIDITY. 

«=>I6(4)  (Ark.)  Minds  of  defendant  and  plain- 
tiff held  not  to  have  met  on  extension  of  time 
for  defendants  brother-in-law  to  pay  debt  to 
plaintiff  so  as  to  operate  as  new  consideration 
for  defendant's  agreement  to  pay  it.— Crane  Co. 
v.  Hempstead,  191  S.  W.  234. 

GUARDIAN  AD  LITEM. 

See  Infants,  <8=>82,  88. 

GUARDIAN  AND  WARD. 

III.  CUSTODY  AND  CARE  OF  WARD'S 
PERSON  AND  ESTATE. 

<©=>54  (Ark.)  Where  the  court  ordered  sale  of 
the  ward's  land  on  three  months'  credit,  and 
there  was  no  showing  that  any  interest  was 
charged,  or  that  the  guardian  received  any  in- 
terest, he  was  not  chargeable  with  interest  un- 
til after  a  reasonable  time  in  which  to  lend  the 
money  had  elapsed— Thomas  v.  Thomas,  191  S. 
W.  227. 

Where  the  guardian  collected  funds  of  the 
ward  and  secured  an  allowance  to  himself  there- 


from and  there  was  no  showing  that  he  loaned 
out  the  funds  at  more  than  6  per  cent,  inter- 
est, only  the  legal  rate  of  6  per  cent,  should  be 
allowed  the  ward  on  proof  that  the  allowance 
was  fraudulent— Id. 

IV.  SALES  AND  CONVEYANCES  UN- 
DER ORDER  OF  COURT. 

«=»II4  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  arts.  4155,  4160,  probate 
court  which  ordered  sale  of  particular  land  of 
wards  by  guardian,  held  to  have  power  to  direct 
application  of  proceeds  to  payment  of  wards' 
debt,  despite  article  3787.— Ridling  v.  Murphy, 
191  S.  W.  206. 


VI.  ACCOUNTING  AND  SETTLEMENT. 

«=»I48  (Ark.)  Under  Kirby's  Dig.  $  3792,  as  to 
allowance  for  maintenance  of  ward,  guardian's 
acts,  in  taking  credit  for  board,  clothing,  etc, 
furnished  the  ward  prior  to  the  appointment 
held  a  fraud  for  which  the  ward  could  recover. 
—Thomas  v.  Thomas,  191  S.  W.  227. 

VIII.  LIABILITIES  ON  GUARDIAN- 
SHIP BONDS. 

4t=»l76  (Ark.)  Where  the  guardian,  after  he 
and  his  bondsmen  were  discharged,  secured  an 
extra  and  unwarranted  allowance,  his  bonds- 
men were  not  liable  to  the  ward  therefor.— 
Thomas  v.  Thomas,  191  S.  W.  227. 

HABEAS  CORPUS. 

L  NATURE  AND  GROUNDS  OF 

R£M£1)Y. 

<8=>30(2)  (Tex.Cr.App.)  An  information  charg- 
ing a  violation  of  Pure  Food  Law,  held  not 
void  because  of  defects  in  form  so  as  to  au- 
thorize its  attack  by  habeas  corpus  proceedings. 
—Ex  parte  Drane,  191  S.  W.  1156. 

«=»3I  (Tex.Cr.App.)  In  view  of  Code  Cr.  Proc. 
»911,  art  63,  and  Vernon's  Ann.  Code  Cr.  Proc. 
1916,  art  160,  where  applicant  was  charged 
by  complaint  with  violation  of  Pure  Food  Law. 
and  subsequntly  affidavit  and  information  were 
filed  in  another  court  charging  same  offense  and 
pending  case  was  dismissed,  held,  that  fact 
that  prosecution  should  have  been  in  court 
where  first  filed  would  not  entitle  applicant 
to  discharge  on  habeas  corpus  when  arrested 
on  process  by  court  in  which  case  was  subse- 
quently filed.— Ex  parte  Drane,  191  S.  W.  1156. 

II.  JURISDICTION,  PROCEEDINGS, 
AND  RELIEF. 

4J=»92(l)  (Mo.App.)  On  habeas  corpus  to  ob- 
tain petitioner's  release  from  a  warrant  of  ar- 
rest issued  by  board  of  aldermen  of  city  of 
St  Louis,  sole  question  for  determination  is 
jurisdiction  of  board  to  issue  warrant — Ex 
parte  Holman,  191  S.  W.  1109. 

45=92(1)  (Tex.Cr.App.)  In  habeas  corpus  for 
discharge  of  applicant  arrested  on  process  in 
an  action  charging  violation  of  Pure  Food 
Law,  where  bail  was  granted,  sheriff  need  not 
prove  applicant's  guilt  but  was  required  only 
to  show  he  was  not  illegally  held  by  showing 
that  he  was  charged  by  complaint  ami  informa- 
tion of  an  offense  within  the  jurisdiction  of 
court,  and  that  he  was  held  by  sheriff  under 
process  from  that  court— Ex  parte  Drane,  191 
S.  W.  1156. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  <8=1026-1071;  Crim- 
inal Law,  «=»1163-1173. 

HATCHWAYS. 

See  Negligence,  <8=45. 
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HEALTH. 

See  Constitutional  Lew,  <$=»278;  Statutes,  <3=> 
110%. 

II.  REGULATIONS  AND  OFFENSES. 

<8=>2I  (Tenn.)  The  Vital  Statistics  Law  is  a 
valid  exercise  of  the  state's  police  power.— 
State  v.  Norvell,  191  S.  W.  636. 

Vital  Statistics  Law,  requiring  certain  re- 
ports of  undertakers,  is  not  invalid  as  unrea- 
sonable or  arbitrary,  or  as  imposing  an  undue 
burden  on  undertakers. — Id. 
<8=34  (Tenn.)  Vital  Statistics  Law  will  not  be 
construed  to  require  impossibilities  of  under- 
takers; but  where  the  information  required  of 
them  cannot  be  secured  after  diligent  effort, 
they  may  proceed  without  it. — State  v.  Norvell, 
191  S.  W.  536. 

HEARING. 

See  Appeal  and  Error,  <8=»816 ;  Injunction,  <t=» 
152. 

HEARSAY. 

See  Evidence,  <&=>3 17-321. 

HEIRS. 

See  Descent  and  Distribution. 

HIGHWAYS. 

See  Bridges. 

L  ESTABLISHMENT,  ALTERATION, 
AND  DISCONTINUANCE. 

(B)  Establishment  by  Statute   or  Statu- 
tory Proceeding;*. 

<8=»I9  (Ark.)  Kirby's  Dig.  }  3006,  being  part 
of  Act  March  23,  1871  (Acts  1871,  pp.  70-73), 
governs  appeals  in  proceedings  relating  to  the 
opening  of  a  public  road,  not  being  repealed  by 
Kirby's  Die.  §  1487,  which  is  part  of  Act 
Feb.  20,  1883  (Acts  1883,  p.  49),  requiring  affi- 
davit for  appeal.— Ward  v.  Wilson,  191  S.  W. 
917. 

m.  CONSTRUCTION,  IMPROVEMENT, 
AND  REPAIR. 

<6=>I03  (Tex.)  Const,  art  3,  §  62,  as  amended 
in  1903,  authorizing  counties,  etc.,  to  issue  bonds 
to  construct  "paved"  roads,  empowers  counties, 
etc.,  to  construct  shell  roads.— Aransas  County 
v.  Coleman-Fulton  Pasture  Co.,  191  S.  W. 
556. 

<©=»I07(1)  (Ark.)  Under  Acts  1915,  p.  1406;  | 
3,  in  suit  to  enjoin  commissioners  of  road  im- 
provement district  from  taking  steps  toward 
construction  of  improvement,  complainants  held 
to  have  remedy  at  law,  in  absence  of  allega- 
tions showing  that  record  Of  county  court  which 
established  district  did  not  state  facts  essential 
to  jurisdiction,  etc. — Ghapman  &  Dewey  Land 
Co.  v.  Osceola  &  Little  River  Road  Improve- 
ment Dist.  No.  1,  191  S.  W.  220. 

Right  to  sue  official  who  has  collected  invalid 
tax  is  adequate  remedy  at  law.— Id. 

'  V.  REGULATION  AND  USE  FOR 
TRAVEL. 

(B)  Use  of  Highway  and  Un  of  the  Road. 

<g=l84(2)  (Ky.j  In  action  for  injuries  when 
horse  was  frightened  by  automobile,  evidence  that 
defendants'  driver  was  operating  car  negligent- 
ly, to  make  unusual  noises,  held  to  sustain  ver- 
dict for  plaintiff.— Coughlin  v.  Mark,  191  S.  W. 
503. 

In  action  for  injuries  received  through  neg- 
ligent operation  of  automobile,  it  was  neces- 
sary, to  authorize  recovery,  not  only  to  prove 
negligence  on  defendants'  part  in  operation  of 


car,  but  to  prove  that  such  negligence  con- 
tributed proximately  to  cause  accident. — Id. 
4=»  1 84(3)  (Ky.)  .In  action  for  injuries  when 
horse  was  frightened  by  automobile,  whether 
car  was  being  negligently  operated,  so  as  to 
make  unusual  noises,  from  which  the  accident 
proximately  resulted,  held  for  jury.— Coughlin 
v.  Mark,  191  S.  W.  503. 

«S=>I84(4)  (Ky.)  In  action  for  injuries  when 
horse  was  frightened  by  automobile,  instruc- 
tion relating  only  to  speed  of  car,  and  directing 
verdict  for  defendants  without  regard  to  whether 
engine  was  emitting  unnecessary  and  unusual 
noises,  as  plaintiff  offered  evidence  to  show, 
ftefd^properly  refused.— Coughlin  v.  Mark,  191 

HOLIDAYS. 

See  Sunday. 

HOMESTEAD. 

See  Exemptions. 

L  NATURE,  ACQUISITION,  AND 
EXTENT. 

(A)  Nature,  Creation,  and  Duration  os 
Estate  or  Right  In  General. 

<8=>I3  (Tex.Civ.App.)  A  party  cannot  claim  a 
homestead  right  in  two  separate  and  distinct 
premises.— Calvin  v.  Neel,  191  S.  W.  791. 

(O  Acquisition  and  Establishment. 

<8=»55  (Tex.Civ.App.)  Where  a  judgment  debtor 
bought  land  for  a  homestead,  and  took  pos- 
session as  soon  as  possible,  property  was  not 
subject  to  execution  levied  upon  the  land  before 
there  was  any  use  of  it  by  debtor  as  a  home- 
stead.—Ainsworth  v.  Dorsey,  191  S.  W.  594. 

(E)  Liabilities  Enforceable  Aaralnst 
Homestead. 

<©=>96  (Tex.Civ.App.)  To  the  extent  that  the 
consideration  expressed  in  notes  secured  by 
mortgage  on  a  homestead  represents  the  original 
purchase-money  debt  due  on  the  homestead,  they 
express  a  valid  lien  on  the  homestead.— M.  Kan- 
gerga  &  Bro.  v.  Willard,  191  S.  W.  195. 

If  the  debt  owed  to  one  for  his  payment  of 
the  purchase  money  on  a  homestead  is  extended 
by  giving  him  new  notes,  the  old  lien  may  be 
perpetuated  without  loss  of  validity.— Id. 

Where  the  consideration  for  a  mortgage  on 
a  homestead  was  in  part  the  balance  of  the  orig- 
inal purchase  money,  the  validity  of  such  mort- 
gage to  the  extent  that  it  represented  such  bal- 
ance was  not  affected  by  change  in  the  form  of 
the  obligation. — Id. 

Under  Const,  art.  16,  §  50,  as  to  mortgage  on 
the  homestead  for  improvements,  that  part  of  a 
mortgage  which  represented  money  and  material 
furnished  for  improvements  put  on  the  premises 
after  the  homestead  right  had  attached  and  prior 
to  the  mortgage  was  not  a  valid  lien  for  such 
improvements. — Id. 

<*=>I08  (Tex.Clv.App.)  Where  debt  against 
homestead  was  secured  by  lien  and  assignment 
of  judgment  against  third  person,  the  lien- 
holder,  as  against  Bet-off  in  favor  of  judgment 
debtors  accruing  subsequent  to  assignment,  was 
required  by  law  to  apply  judgment  to  payment 
of  debt  at  debtor's  request  before  selling  home- 
stead under  the  lien.— Pease  v.  Randle,  191  S. 
W.  566. 

IX  TRANSFER  OR  INCUMBRANCE. 

<@=»II0  (Tex.Civ.App.)  Under  Const,  art  16,  g 
50,  any  attempt  to  create  a  lien  upon  a  home- 
stead to  secure  a  debt  is  void. — Wadsworth  v. 
Powell,  191  S.  W.  169. 

<8=>  f  1 0  (Tex.Civ.App.)  A  married  woman's 
deed  of  the  homestead,  delivered  in  escrow,  is 
valid  where  she  does  not  retract  before  the  deed 
is  delivered  by  the  depositary.— Burnett  v.  Con- 
tinental State  Bank  of  Alto,  191  S.  W.  172. 
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9=3 1 33  (Tex.Civ.App.)  In  suit  to  cancel  deeds 
as  a  mortgage  upon  homestead,  it  was  for  plain- 
tiff to  allege  facts  showing  the  mortgage  was  one 
not  permitted  by  the  constitutional  provision 
on  that  subject  (Const  art  16,  §  50).— M.  Kan- 
gerga  &  Bro.  v.  Willard,  191  S.  W.  195. 

IV.  ABANDONMENT,  WAIVER,  OK 
FORFEITURE. 

9=>I62(1)  (Ark.)  Abandonment  of  a  homestead 
involves  an  intention  to  abandon  it,  either  at  the 
time  of  removal  or  thereafter.— Melton  v.  Mel- 
ton, 191  S.  W.  20. 

<8=»I64  (Tex.Civ.App.)  While  temporary  absence 
from  home  or  renting  it  without  intention  to 
abandon  will  not  deprive  owner  of  homestead 
rights,  moving  away  with  intention  of  making 
a  new  place  a  homestead  and  adoption  as  such, 
destroys  homestead  rights  in  the  first  premises. 
-Calvin  v.  Neel,  191  S.  W.  791. 
9=9 17 I  (Tex.Civ.App.)  Conveyance  of  home- 
stead property  to  third  person  to  enable  grantor 
to  borrow  money  from  bank  and  which  was 
not  intended  to  vest  beneficial  right  in  third 
person,  held  not  abandonment  of  homestead.— 
Ainsworth  v.  Dorsey,  191  8.  W.  594. 
9=9 1 77(2)  (Tex.Civ.App.)  A  husband  and  wife 
may  be  estopped  from  asserting  homestead 
rights  by  representations  made  to  induce  con- 
veyance of,  or  incumbrance  on,  the  property, 
where  such  premises  are  not  occupied  at  the 
time  as  a  homestead.— Calvin  v.  Neel,  191  S. 
W.  791. 

9=9 18 1(1)  (Ark.)  Party  claiming  that  a  widow 
abandoned  her  homestead  has  the  burden  of 
proof.— Melton  v.  Melton,  191  S.  W.  20. 
9=>(8I(2)  (Tex.Civ.App.)  In  action  on  note  se- 
cured by  trust  deed  to  premises  to  which  de- 
fendant claimed  homestead  right,  where  he  pre- 
viously left  such  premises,  and  he  claimed  in- 
tent to  return,  his  certified  copy  from  general 
land  office  of  his  application  to'  purchase  land, 
reciting  by  affidavit  that  he  desired  to  purchase 
land  to  make  a  home,  was  admissible.— Calvin 
v.  Neel,  191  S.  W.  791. 

<©==  1 8 1(3)  (Ark.)  Evidence  that  a  widow  had 
not  lived  on  land  for  some  seven  years,  and  had 
rented  it  is  not  inconsistent  with  her  claim  of 
homestead,  and  does  not  necessitate  a  reversal 
of  finding  of  no  abandonment— Melton  v.  Mel- 
ton, 191  S.  W.  20. 

9=»I8I(3)  (Tex.Civ.App.)  Evidence  held  suffi- 
cient to  show  abandonment  of  homestead  by  de- 
fendant in  action  on  note  secured  by  trust  deed 
to  the  premises  in  question.— Calvin  v.  Neel,  191 
S.  W.  791.  ' 

V.  PROTECTION  AND  ENFORCE- 
MENT OF  RIGHTS. 

9=>  1 96  (Ky.)  Where  wife  owned  land  in  her 
own  right,  it  was  unnecessary,  in  creditor's  ac- 
tion against  husband,  to  allow  her  homestead 
therein  and  thereby  defeat  her  right  to  such 
homestead  as  she  might  have  in  husband's  land. 
— Rickett  v.  Bolton,  191  S.  W.  471. 
€=9213  (Ark.}  In  an  action  for  possession  of 
land,  complaint  held  to  state  a  cause  of  ac- 
tion.—Loy  v.  Stone,  191  S.  W.  919. 
<©=2I4  (Tex.Civ.App.)  In  action  on  notes  and 
to  foreclose  vendor's  lien  upon  defendants'  home- 
stead, evidence  held  to  show  that  defendants' 
deed  and  notes  to  plaintiff  and  plaintiffs  recon- 
veyance reciting  the  consideration  of  notes  were 
intended  to  create  mortgage  on  homestead. — 
Wadsworth  v.  Powell.  191  S.  W.  169. 

HOMICIDE. 

See  Conspiracy,  <g=»40;  Criminal  Law,  9=9 
365,  368,  396,  414,  422,  596,  763,  764,  814, 
941. 

H.  MURDER. 

'^J=»  1 5  (Ark.)  Where  accused,  with  others  armed 
with  pistols,  searching  for  negro,  were  refused 


admittance  to  a  house,  and  some  of  the  crowd 
shot  into  it,  killing  a  girl,  the  offense  was  mur- 
der.—Brista  v.  State,  191  S.  W.  7. 
9=929  (Ark.)  Where  accused,  with  others,  arm- 
ed with  pistols,  searching  for  negro,  were  re- 
fused admittance  to  a  house,  and  some  of  the 
crowd  shot  into  it,  killing  a  girl,  the  offense  waa 
murder ;  and  accused,  having  aided  and  abetted, 
was  guilty  of  murder,  though  he  did  not  shoot. 
—Brista  v.  State,  191  S.  W.  7. 
9=930(1)  (Tex.Or.App.)  To  convict  one  as  prin- 
cipal on  murder  charge,  it  must  be  shown  that 
he  agreed  to  the  commission  of  offense  by  an- 
other, or  aided  or  encouraged  it  by  words  or 
gestures  within  the  meaning  of  the  statute.— 
Rasberry  v.  State,  191  S.  W.  356. 

V.  EXCUSABLE  OR  JUSTIFIABLE 
HOMICIDE. 

9=9112(1)  (Ky.)  That  one  who  was  not  in  col- 
lusion with  defendants,  and  who  had  been  killed 
before  defendants  killed  deceased,  provoked  the 
affray  fay  attacking  deceased,  does  not  deprive 
defendants  of  their  right  to  kill  deceased  in  nec- 
essary self-defense  or  defense  of  each  other.— 
Logan  t.  Commonwealth,  191  S.  W.  676. 

vrr.  EVIDENCE 

(B)  Admissibility  la  General. 

*=»  1 58(4)  (Ky.)  In  prosecution  for  homicide, 
evidence  that  defendant  stated  that  if  another 
did  not  "get  him"  he  (defendant)  would  "get 
him"  is  inadmissible  where  witness  testified  she 
did  not  know  to  whom  defendant  referred,  and 
surrounding  circumstances  did  not  identify  per- 
son threatened.— Logan  v.  Commonwealth,  191 
S.  W.  676. 

9=9 1 83  (Tex.OrApp.)  Where  accused  claimed 
she  shot  deceased  because  he  had  previously 
raped  her  by  force,  evidence  that  she  had  gone 
frequently  to  deceased's  room  after  the  alleged 
rape  was  competent  to  contradict  her  claim  of 
use  of  force  In  the  rape.— Harrison  v.  State, 
191  S.  W.  548. 

Where  accused  claimed  she  shot  deceased  be- 
cause he  had  previously  raped  her  by  force, 
evidence  by  the  state  of  lewd  conduct  by  ac- 
cused with  others  than  deceased,  etc.,  before 
the  killing  but  long  after  her  alleged  rape  by 
deceased,  was  inadmissible. — Id. 

VUL  TRIAL. 

(O)  Instructions. 

9=9298  (Ky.)  In  prosecution  against  members 
of  constable's  posse  for  conspiracy  to  murder, 
court  should  instruct  the  jury  not  only  that  the 
members  had  a  right  to  assist  the  constable, 
but  that  it  was  their  duty  to  do  so  under  Ky. 
St  8  1340.— Logan  v.  Commonwealth,  191  S. 
W.  676. 

9=3300(3)  (Ky.)  In  a  prosecution  for  conspira- 
cy to  murder,  the  latter  part  of  an  instruction 
denying  to  defendants  the  right  of  self-defense 
held  not  limited  by  the  former  part  predicated 
on  a  finding  of  conspiracy. — Logan  v.  Common- 
wealth, 191  S.  W.  676. 

9=9300(11)  (Tex.Or.App.)  Where  the  court 
properly  submitted  issue  of  self-defense  upon 
trial  for  murder  and  no  issue  as  to  any  attack 
by  deceased  upon  appellant  other  than  to  kill 
him  was  shown  by  the  evidence,  a  refusal  to 
submit  question  of  justifiable-  homicide  upon 
such  an  issue  as  provided  for  under  Pen.  Code 
1911,  art.  1107,  was  proper.— Edwards  v.  State, 
191  S.  W.  542. 

9=300(12)  (Ky.)  Instruction  authorizing  con- 
viction for  aiding  and  abetting  homicide  if  jury 
believed  that  principal  defendant  killed  deceased 
and  that  the  others  willfully,  etc.,  aided  and 
abetted  him.  is  erroneous  as  making  abetters 
guilty,  though  principal  was  justified  in  killing 
deceased.— Logan  v.  Commonwealth.  191  S,  W. 
676. 
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809(1)  fTex.Cr.App.)  Instructions  given  up- 
on trial  for  murder  held  not  to  restrict  the  jury 
to  consideration  of  circumstances  arousing  ap- 
pellant's passion  at  time  of  homicide,  but  in- 
cluded those  occurring  before,  and  properly  pre- 
sented the  law— Edwards  v.  State,  191  8.  W. 
542. 

HORSE  RACING. 

See  Animals,  «3=»16;  Eminent  Domain,  «J=2. 


HORSES. 


See  Animals. 


HUSBAND  AND  WIFE. 

See  Adverse  Possession,  «=»71;  Bigamy; 
Deeds,  <9=»71 ;  Descent  and  Distribution,  <8=> 
52;  Divorce;  Dower:  Fraudulent  Convey- 
ances, «=»57,  96;  Judgment,  <8=»683 ;  Mar- 
riage; Powers,  *=»30;  Witnesses,  <3=»54. 

III.  OONVEYAKOE8,  CONTRACTS.  AND 
OTHER  TRANSACTIONS  BETWEEN 

HIT  SB  AND  AITD  WIFE. 

<J=»47(4)  (Tex.Civ.App.)  Where  husband  con- 
veyed land  to  wife,  it  became  her  separate  prop- 
erty, and  husband  could  not  without  her  con- 
sent divest  her  of  her  title.— Stolte  v.  Karren, 
191  S.  W.  600. 

«=»49'/2(8)  (Ark.)  Evidence  that  a  husband  dur- 
ing his  last  illness,  and  also  some  eight  years 
previous,  attempted  to  verbally  give  his  wife 
certain  realty,  which  she  improved,  but  with  no 
visible  change  in  the  character  of  her  possession 
before  and  after  the  attempted  gifts,  supports 
a  finding  that  there  was  no  valid  gift  inter  vivos 
or  causa  mortis.— Melton  v.  Melton,  191  S.  W. 
20. 

IV.  DISABILITIES  AND  PRIVILEGES 

OF  COVERTURE. 
(O)  Contracts. 

<8=>85(1)  (Ark.)  A  wife's  coverture  is  no  de- 
fense to  a  note  executed  by  her  as  maker.— 
McDaniel  v.  Jonesboro  Trust  Co.,  191  S.  W. 
916. 

<&=»85(1)  (Ky.}  Where  wife's  name  appeared 
with  that  of  her  husband  on  note,  if  the  money 
so  obtained  was  used  in  a  -business  in  which 
she  had  an  interest,  she  would  be  liable,  re- 
gardless of  whether  she  intended  to  bind  her- 
self only  as  surety.— Longnecker  v.  Bondurant, 
191  S.  W.  288. 

V.  WIFE'S  SEPARATE  ESTATE. 
(A)  What  Constitutes. 

<8=>I29(8)  (Ky.)  Wife  purchasing  land  with  her 
own  money  and  taking  title  in  name  of  her 
husband  and  herself  and  acquiescing  in  hus- 
band's title  on  faith  of  which  he  was  accepted 
as  surety  on  a  bond,  after  his  conveyance  to  her, 
could  not  enforce  her  equity  as  against  hus- 
band's judgment  creditor. — Rickett  v.  Bolton, 
191  S.  W.  471. 

<gt=>  1 29(6)  (Ark.)  Where  married  woman  per- 
mits husband  to  hold  out  her  chattels  as  bis 
own,  she  will  be  estopped,  as  against  creditors, 
to  claim  them  as  hers. — McClintock  v.  C.  E. 
Skinner  &  Co.,  191  S.  W.  230. 
<J=I32  (Ark.)  In  widow's  action  to  recover 
mules  converted  by  mortgagees,  mortgages  of 
such  mules,  executed  by  plaintiffs  husband  to 
defendants,  held  competent  as  tending  to  show 
mules  belonged  to  husband.— McClintock  v.  C. 
B.  Skinner  &  Co.,  191  S.  W.  230. 

(O  Liabilities  and  Chararee. 

<8=5l49(l)  (Ky.)  Where  tract  was  purchased 
with  wife's  money  and  title  thereto  was  never 
conveyed  to  her  husband,  so  as  to  enable  him  to 
enjoy  ajjy  credit  because  of  his  apparent  own- 
ershipl  such  tract  was  not  to  be  subjected  to 


claim  of  his  creditor.— Bickett  v.  Bolton,  191 
S.  W.  471. 

<8=>I50  (Ky.)  Under  Ky.  St  f  2128,  when 
married  woman  accepts  material  and  work 
placed  upon  her  property,  the  law  implies  a 
promise  on  her  part  to  pay  for.  it —Salisbury  v. 
Wellman  Electrical  Co.,  191  S.  W.  289. 

VL  ACTIONS. 

<S=»232(1)  (Ky.)  A  wife  whose  name  appears 
with  that  or  her  husband  on  a  note,  even  below 
his.  will  be  presumed  to  be  a  principal  debtor, 
which  presumption  may  be  rebutted  by  proof  of 
circumstances  indicating  the  contrary— Long- 
necker v.  Bondurant,  191  S.  W.  286. 
<S=>235(3)  (Ky.)  In  action  on  note  given  by  de- 
fendant and  her  son  in  renewal  of  note  which  de- 
fendant had  signed  with  her  former  husband, 
defended  on  the  ground  of  plaintiff  s  false  repre- 
sentations, that  she  was  liable  as  principal  on 
original  note  instructions  held  to  properly  pre- 
sent the  defense.— Longnecker  v.  Bondurant,  191 
S.  W.  286. 

VTI.  COMMUNITY  PROPERTY. 

«=>270(2)  (Tex.Civ.App.)  Where  a  defendant 
and  his  wife  were  permanently  separated  and 
divorce  suit  was  pending,  he  was  liable  to  be 
sued  alone  so  far  as  community  property  is  con- 
cerned.—Mecom  v.  Vinton,  191  S.  W.  763. 
<S=270(8)  (Tex.Oiv.App.)  Where  a  defendant 
and  his  wife  were  permanently  separated  and 
divorce  suit  was  pending,  he  was  not  entitled 
to  introduce  evidence  of  the  pendency  of  the 
divorce  proceedings  in  an  action  involving  the 
community  property.— Mecom  v.  Vinton,  191  S. 
W.  763. 

HYPOTHETICAL  QUESTIONS. 

See  Evidence,  <8s>553. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Constitutional  Law,  «=al64-171. 

IMPEACHMENT. 

See  New  Trial,  «=»143 ;  Witnesses,  «J=»331%- 

398    IMPLIED  CONTRACTS. 

See  Assumpsit,  Action  of;  Work  and  Labor. 

IMPLIED  WARRANTY. 

See  Sales,  <8=»262%-273. 

IMPRISONMENT. 

See  Habeas  Corpus. 

IMPROVEMENTS. 

See  Constitutional  Law,  <3=»290:  Counties, 
>S=»174;  Insurance,  «3=»513,  514;  Life  Es- 
tates, <S=»17;  Mechanics'  Liens,  <8=>313 ;  Mu- 
nicipal Corporations,  <8=»269-S64 ;  Partition, 


IMPUTED  NEGLIGENCE. 

See  Negligence,  <S=>08. 

INADEQUATE  PRICE* 

See  Execution,  <8=»250,  251, 

INCONSISTENCY. 

See  Witnesses,  <S=>879-398. 
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INCUMBRANCES. 

See  Tenancy  in  Common,  <S=>30. 

INDEMNITY. 

See  Guaranty;  Highways,  <8=>107;  Principal 
and  Surety. 

<8=»  I  (Ark.)  A  bond  indemnifying  a  surety  com- 
pany from  loss  on  its  bond  insuring  the  fidelity 
of  an  employ*  where  the  employ*  was  not  a  par- 
ty to  the'  indemnity  bond  is  not  a  contract  of 
suretyship  in  any  form,  but  merely  a  contract 
of  indemnity.— Hall  v.  Equitable  Surety  Co., 
191  S.  W.  32. 

Contracts  of  indemnity  are  distinguished. from 
those  of  guaranty  and  suretyship,  in  that  the 
agreement  is  to  make  good  and  save  another 
from  loss  on  some  obligation  to  a  third  person, 
and  is  not  a  promise  to  one  to  whom  another  is 
answerable.— Id. 

INDEMNITY  INSURANCE. 

See  Insurance,  <8=>513,  514.  . 

INDICTMENT  AND  INFORMATION. 

See  Bigamy,  <&=4;   Criminal  Law,  *=>678; 
Forgery,  <8=>34;  Habeas  Corpus,  <8=»30. 

I.  NECESSITY  OF  INDICTMENT  OR 
PRESENTMENT. 

<S=»3  (Tex.Cr.App.)  Under  Const,  art.  1,  §  10, 
White's  Ann.  Code  Cr.  Proc.  art.  436,  and  Ver- 
non's Ann.  Code  Cr.  Proc.  1916,  art  642,  an 
indictment  held  not  necessary  to  charge  a  viola- 
tion of  Pure  Food  I^aw,  but  prosecution  by  in- 
formation was  sufficient  to  justify  retention  of 
accused.— Ex  parte  Drane,  191  S.  W.  1156. 

V.  REQUISITES  AND  SUFFICIENCY 
OF  ACCUSATION. 

<g=»IIO(15)  (Ark.)  Indictment  for  forgery  of 
check  following  language  of  statute  (Kirby's 
Dig.  i  1715),  held  not  demurrable  because  not 
alleging  that  instrument  was  made  without  au- 
thority of  the  person  whose  name  was  signed 
thereto— Finn  v.  State,  191  S.  W.  899. 

Indictment  for  forgery  of  a  check,  following 
language  of  statute  (Kirby's  Dig.  f  1715),  held 
not  demurrable  for  not  specifically  stating  the 
real  party  intended  to  be  defrauded.— Id. 
«=>l  10(31)  (Ky.)  Under  Ky.  St  f  2557,  making 
it  a  crime  to  "furnish  or  rent"  land  for  sale 
of  intoxicating  liquors  in  local  option  territory, 
an  indictment  alleging  that  defendant  "permit- 
ted" a  desigated  person  to  sell  liquor  on  defend- 
ant's premises  was  sufficient;  it  being  unnec- 
essary to  follow  the  exact  wording  of  the  stat- 
ute.— Elkhorn  Mining  Corp.  v.  Commonwealth, 
191  S.  W.  256. 

INDUSTRIAL  ACCIDENT  BOARD. 

See  Master  and  Servant,  £=>416. 

INFANTS. 

See  Guardian  and  Ward;  Parent  and  Child. 

IH.  PROPERTY  AND  CONVEYANCES. 

<S=»38  (Ky.)  Under  Civ.  Code  Prac.  §  489,  sub- 
sec.  3,  section  492,  subsec.  4,  and  section  493, 
in  an  action  by  guardian,  court  had  no  jurisdic- 
tion to  order  a  sale  of  infants'  estate,  where  the 
guardian  gave  no  bond,  and  the  sale  was  not  for 
a  debt  for  ward's  education  and  maintenance. — 
NunneUy  v.  Nnnnelly,  191  S.  W.  85. 

TO.  ACTIONS. 

<8=»82  (Ky.)  In  preparation  and  conduct  of  in- 
fant's case  in  circuit  court,  guardian  ad  litem  is 
under  direction  of  court,  and  if  he  becomes  un- 
suitable or  does  not  represent  them  in  proper 
manner,  it  becomes  the  duty  of  court  to  remove 


him  and  appoint  another. — Parka ,  v.  Barnes, 
191  S.  W.  447. 

<g=»88  (Ky.)  Where  guardian  ad  litem  sued  for 
three  infants,  and,  two  days  after  he  appealed, 
one  came  of  age,  such  infant's  motion  to  dis- 
miss appeal  must  be  sustained,  but  will  not  af- 
fect right  of  guardian  to  take  appeal  for  him, 
nor  right  to  maintain  appeal  for  other  two  in- 
fants—Parks v.  Barnes,  191  S.  W.  447. 
<8=»l  15  (Ky.)  Civ.  Code  Prac.  f  745,  gives  in- 
fant defendant  not  under  coverture  right  of  ap- 
peal from  judgment  at  any  time  from  rendition 
to  and  including  a  period  of  one  year  after  at- 
taining majority,  and,  if  he  should  die  within 
that  time,  his  representative  can  appeal  with- 
in a  year  after  his  death.— Parks  r.  Barnes,  191 
S.  W.  447. 

Infant  may  appeal  from  judgment  against 
hi  mat  any  time  before  attaining  majority. — Id. 

After  reaching  majority,  infants  must  appeal 
in  their  own  names,  and  not  by  any  represen- 
tative, but,  before  that  time,  they  can  and  must 
do  so  by  a  statutory  guardian,  guardian  ad 
litem;  or  next  friend.— Id. 

Failure  of  guardian  ad  litem  to  take  appeal 
for  infants,  within  reasonable  time  after  rendi- 
tion of  judgment,  terminates  litigation,  so  far 
as  guardian  ad  litem  is  concerned,  and  time 
within  which  he  must  take  appeal  is  two  years 
after  rendition  of  judgment— Id. 

INHERITANCE. 

See  Descent  and  Distribution. 

INHERITANCE  TAX. 

See  Taxation,  «g=>875,  906. 

INJUNCTION. 

See  Abatement  and  Revival,  g=»16;  Appeal 
and  Error,  <*=>488 ;  Courts,  «s>480;  Exe- 
cution, «~»171, 172;  Highways,  @=»107 ;  In- 
toxicating Liquors,  ®=»261.  279;  Jury, 
13;  Mandamus,  <8=>42 ;  Municipal  Corpora- 
tions, «=>697,  992;  Officers,  <8=»82;  Stipu- 
lations, <g=»14. 

I.  NATURE  AND  GROUNDS  IN  GEN- 

ERAL. 
(B)  Grounds  of  Relief. 

<8=»I8  (Ky.)  Plaintiff  held  entitled  to  enjoin 
insolvent  defendant,  who  contracted  to  purchase 
tobacco  for  it,  from  selling  and  delivering  same 
to  third  parties,  whereby  plaintiff  would  be 
rendered  unable  to  perform  bis  contracts. — H. 
Friedberg,  Inc.,  v.  McClary,  191  S.  W.  300. 

II.  SUBJECTS  OF  PROTECTION  AND 

RELIEF. 
(C)  Contracts. 

<8=>63  (Ky.)  Plaintiff  held  entitled  to  enjoin 
third  parties  from  purchasing  from  plaintiff's 
agent  tobacco  which  agent  had  contracted  to  pur- 
chase for  plaintiff ;  third  parties  not  being  inno- 
cent purchasers  for  value.— H.  Friedberg,  Inc.,  v. 
McClary,  191  S.  W.  300. 

(IB)  Public  Officers  and  Boards  and  Mu- 
nicipalities. 

<8=>85(2)  (Mo.)  Under  Const,  art.  2,  }  10,  guar- 
anteeing judicial  remedies  for  all  injuries,  and 
federal  Const  U.  S.  art  4,  f  2,  and  Fourteenth 
Amendment,  extending  such  privileges  to  all 
citizens  of  United  States,  the  penalty  portion 
of  Rev.  St  1909,  f§  3241,  3242,  prescribing 
maximum  freight  rates,  was  suspended  while 
enforcement  of  the  statute  was  enjoined  by  the 
federal  courts.— White  v.  Delano,  191  S.  W. 
1012. 

Rev.  St  1909,  §§  3241,  3242,  prescribing  max- 
imum freight  rates,  was  not  suspended,  except 
as  to  the  penalty  clause,  while  enforcement  of 
the  statute  was  enjoined  by  the  federal  courts. 
-Id. 
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IV.  PRELIMINARY  AND  INTERLOCU- 
TORY INJUNCTIONS. 
(A)  Ground*  and  Proceedings  to  Procure. 

«2=>I52  CTex.Civ.App.)  "Dnder  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  4051,  it  is  within  the 
judge's  discretion  whether  there  shall  be  a 
hearing  on  injunction  application,  and  failure 
to  grant  it  does  not  affect  his  jurisdiction.— 
Hailey  v.  Brooks,  191  S.  W.  781. 

<B)  Continuing;,  Modlfrinar,  Vacntlns,  or 
Dissolving-. 

<S=»  176  (Ky.)  An  order  of  circuit  judge  dis- 
solving a  temporary  injunction  cannot  be  con- 
troverted by  an  affidavit  of  plaintiff  on  motion 
for  '  reinstatement  in  Court  of  Appeals,  that 
court  had  refused  request  made  under  Civ.  Code 
Prac.  §  296,  for  an  allowance  of  time  to  move 
for  its  reinstatement.— McCreary  County  v. 
Bryant,  191  S.  W.  119. 

<S=»I83  (Ky.)  In  view  of  Civ.  Code  Prac.  §  297, 
in  absence  of  order  of  circuit  court  or  judge 
giving  time  to  apply  to  Court  of  Appeals  for 
reinstatement  of  injunction  dissolved,  a  judge 
of  Court  of  Appeals  has  no  authority  to  reinstate 
it,  but  must  presume  that  time  was  not  request- 
ed.—McCreary  County  v.  Bryant,  191  S.  W.  119. 

IN  REM. 

See  Judgment,  <§=>326. 

INSOLVENCY. 

See  Bankruptcy;  Banks  and  Banking,  <}=78; 
Injunction,  <S=»18;  Insurance,  <£=>60. 

INSPECTION. 

See  Agriculture,  <3=»7. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  ej=>763-826 ;  Trial, 
«=»191-296. 

INSURANCE. 

See  Appeal  and  Error,  <8=»178,  927,  1057, 
1064,  1070;  Constitutional  Law,  «J=»206; 
Evidence,  «3=>5;  Frauds,  Statute  of,  «=»49; 
limitation  of  Actions,  «3=s>25,  34;  Master 
and  Servant,  <8=>394;  Principal  and  Surety, 
«=»67,  78,  98,  123,  161;  Reformation  of  In- 
struments, <g=>45. 

IX  INSURANCE  COMPANIES. 
(A)  Stock  Companies. 

«=»50  (Ky.)  Under  Ky.  St.  |  647,  receiver  of  an 
insolvent  insurance  company  may  collect  unpaid 
subscriptions,  which  are  an  asset,  but  cannot 
collect  par  value  of  stock.— Lock  v.  Stout,  191 
S.  W.  90. 

Civ.  Code  Prac.  f  65,  authorizing  receivers 
to  sue  in  the  county  of  their  qualification,  ap- 
plies to  the  receiver  of  an  insolvent  insurance 
company  suing  stockholders  living  in  other 
counties  for  unpaid  subscriptions. — Id. 

Under  Ky.  St.  §  753,  authorizing  the  insurance 
commissioner  to  secure  injunctions  against  in- 
solvent insurance  companies  and  authorizing  the 
enjoining  court  to  settle  such  company's  affairs, 
etc.,  such  court  has  jurisdiction  of  a  receiver's 
suit  to  collect  unpaid  stock  subscriptions  of 
stockholders  outside  the  county. — Id. 

(B)  Mutual  Companies. 

9=754  (Tex.Civ.App.)  Where  questionable  lan. 
guage  arises  in  constitution  and  by-laws  of  in- 
surance association,  repugnancy  will  be  con- 
strued to  benefit  of  insured.— Home  Benefit 
Ass'n  of  Angelina  County  v.  Jordan,  191  S.  W. 
725. 

®=>58  (Mo.App.)  In  the  absence  of  a  statute  or 
provision  in  policy  giving  assured  in  a  life  pol- 


icy a  right  to  reserve,  such  reserve  belongs  to 
insurance  company.— Payne  v.  Minnesota  Mut 
Life  Ins.  Co,  1»1  S.  W.  695. 

DX  INSURANCE  AGENTS  AND 
BROKERS. 
(A)  Asrency  for  Insurer. 

«8=>9I  (Ark.)  Insurance  company  cannot  send 
out  agents'  authorized  to  issue  and  deliver  poli- 
cies and  limit  their  authority  by  private  instruc- 
tions, and  where  agent  does  anything  within  the 
real  or  apparent  scope  of  his  authority,  it  is 
company's  act— Allemania  Fire  Ins.  Co.  v. 
Zweng,  191  S.  W.  903. 

V.  THE  CONTRACT  IN  GENERAL. 
(A)  Nature,  Requisites,  and  Validity. 

©=123(2)  (Mo.)  Question  whether  an  insur- 
ance contract  (s  governed  by  laws  of  Missouri 
or  Illinois  depends  upon  where  it  was  finally 
consummated.— Lu  kens  v.  International  Life 
Ins.  Co..  191  S.  W.  418. 

Where  insurance  policy  was  issued  by  Mis- 
souri corporation  and  signed  by  its  officials  in 
Missouri,  but  insured  and  beneficiary  were  res- 
idents of  Illinois,  and  policy  was  delivered  there, 
it  was  an  Illinois  contract — Id. 
<S=>I32  (Mo.)  An  application  for  insurance  and 
"binding  receipt"  issued,  clearly  stating  that  in- 
surance would  not  take  effect  unless  application 
was  accepted,  held  not  to  be  so  misleading  as 
to  work  a  fraud  on  applicant — State  ex  rel. 
Equitnble  Life  Assur.  Soc.  of  United  States  v. 
Robertson,  191  S.  W.  989. 

Where  deceased  applied  for  life  policy  and  a 
"binding  receipt"  was  issued,  but  insurer  con- 
ditionally accepted  application  at  a  higher  pre- 
mium rate  and  policy  had  not  been  accepted 
by  deceased  at  his  death,  held,  no  completed  con- 
tract for  insurance  existed  and  beneficiary  could 
not  recover.— Id. 

<8=I34(1)  (Ky.)  Where  a  written  "illustration" 
of  the  surplus  plaintiff  would  receive  upon  his 
life  policy  was  officially  attested  in  same  hand- 
writing as  policy,  as  an  inducement  to  his  tak- 
ing it,  and  was  pasted  to  policy  when  plaintiff 
received  it  held,  that  it  was  intended  as  and  was 
a  part  of  the  contract— Forman  v.  Mutual  Life 
Ins.  Co.,  191  S.  W.  279. 

<8=I36(1)  (Mo.)  The  fact  that  a  life  policy  was 
actually  issued  and  marked  "approved"  did  not 
make  it  a  valid  contract  where  there  had  been 
no  delivery  to  applicant  and  policy  was  issued 
at  a  different  premium  rate  than  that  named 
in  the  application.— State  ex  reL  Equitable  Life 
Assur.  Soc.  of  United  States  v.  Robertson,  191 
S.  W.  989. 

«=»I36(5)  (Ky.)  Where  insured  merely  ordered 
insurance  on  certain  property  which  the  agent 
said  he  would  write  and  leave  for  him  with  a 
bank,  the  policy  held  not  avoided  by  its  stipula- 
tion that  it  should  be  avoided  by  existing  insur- 
ance, where  insured  had  not  taken  policy  from 
bank  when  loss  occurred,  Ky.  St.  {  639,  not  ap- 
plying.—Springfield  Fire  &  Marine  Ins.  Co.  v. 
Snowden,  191  S.  W.  439. 
<8=>I40  (Mo-App.)  Fire  policy,  covering  a  dwell- 
ing and  furniture  therein,  is  valid  as  to  furni- 
ture, insured  owning  it  regardless  of  invalidity 
as  to  dwelling  on  account  of  insured's  want  of 
absolute  title.— Shockey  v.  Fidelity-Phenix  Fire 
Ins.  Co.  of  New  York,  191  S.  W.  1049. 
<8=>I43(3)  (Ky.)  An  insurance  policy  may  be 
rectified  so  as  to  make  it  conform  to  the  real 
agreement,  if  the  mistake  is  mutual  or  there  is 
a  mistake  on  one  side  and  fraud  on  the  other. 
—Springfield  Fire  &  Marine  Ins.  Co.  v.  Snow- 
den, 191  S.  W.  439. 

fB)  Construction  and  Operation. 

<8=>I46(2)  (Tex.Civ.App.)  Insurance  contracts 
should  be  literally  construed.— Home  Benefit 
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Ass'n  of  Angelina  County  v.  Jordan,  191  S.  W. 
725. 

«=»I54  (Ky.)  Where  reasonable  doubt  exists 
as  to  meaning  of  insurance  contract,  the  con- 
struction that  will  carry  out  the  insured's  under- 
standing should  be  adopted,  where  his  under- 
standing is  based  upon  representations  made  by 
company.— Forman  v.  Mutual  Life  Ins.  Co.,  191 
S.  W.  279. 

<8=>I55  (Ky.)  Where  insured  merely  ordered  a 
certain  amount  of  insurance  upon  a  certain  prop- 
erty, it  could  not  be  presumed  that  he  intended 
the  policy,  when  prepared,  to  contain  provisions 
other  than  the  contract  agreed  unon,  at  least  as 


to  stipulations  or  policy  provisions  not  required 
by  law.— Springfield  Fire  &  Marine  Ins.  Co.  v. 
Snowden,  191 8.  W.  439. 

<S=»I63(1)  (Mo.App.)  A  fire  policy  held  to  coy- 
er a  complete  building  in  use  and  undergoing 
alteration. — Smith  v.  Caledonian  Ins.  Co.  of 
Scotland,  191  S.  W.  1034. 

In  a  fire  policy  otherwise  indicating  a  com- 
plete building  in  process  of  alteration,  the  words 
"permission  granted  to  complete"  referred  to 
completion  of  alterations  of,  and  not  to  com- 
pletion of  a  building  in  course  of  construction. 
-Id. 

«=»I63(2)  (Mo-App.)  Fact  that  a  fire  policy 
provides  that  work  on  additions  and  alterations 
of  building  shall  not  extend  over  a  longer  period 
than  16  days  at  one  time  is  not  inconsistent  with 
idea  that  policy  insured  a  completed  building  in 
course  of  alteration. — Smith  v.  Caledonian  Ins. 
Co.  of  Scotland.  191  S.  W.  1034. 

Under  Rev.  St.  1909,  if  7020.  7030,  where 
plaintiff's  fire  policy  insured  for  $3,500  a  build- 
ing in  process  of  alteration,  including  additions, 
etc.,  and  material  and  new  work,  held,  that  ma- 
terial when  assembled  on  the  premises  to  be  in- 
corporated into  building  Bhould  be  treated  as  a 
part  of  realty  if  burned.— Id. 
<S=>I7I  (Mo.App.)  A  fire  policy  on  a  complete 
building  in  use  and  undergoing  alteration  to  an 
amount  not  exceeding  $8,500  held  for  specific 
sum  of  $3,500.— Smith  v.  Caledonian  Ins.  Co. 
of  Scotland,  191  S.  W.  1034. 

Vm  CANCELLATION,  SURRENDER, 
ABANDONMENT,  OR  RESCIS- 
SION OF  POLICY. 

<8=»229(1)  (Ark.)  Stipulation  in  policy  of  fire 
insurance  for  five  days'  notice  to  insured,  as  a 
condition  precedent  to  cancellation  is  for  in- 
sured's benefit,  and  may  be  waived  by  him.— Al- 
lemania  Fire  Ins.  Co.  v.  Zweng,  191  S.  W.  903. 
<8=>229(4)  (Ark.)  Where  owner  constitutes 
agent  of -fire  insurance  companies  his  agent  to 
keep  his  property  insured,  with  power  to  se- 
lect insurer  or  insurers,  agent  may  cancel  a 
policy  without  notice  to  insured  and  substitute 
policy  in  another  company,  as  he  may  be  agent 
for  insured  for  such  purpose. — Allemania  Fire 
Ins.  Co.  v.  Zwehg,  191  S.  W.  908. 

X.  FORFEITURE  OF  POLICY  FOR 
BREACH  OF  PROMISSORY 
WARRANTY,  COVENANT,  OR 
CONDITION  SUBSEQUENT. 

(B)  Nonpayment  of  Premiums  or  Assess- 
ments. 

€=3367(1)  (Mo.)  A  condition  in  a  life  policy 
that  the  policy  shall  have  "matured  under  its 
terms"  and  the  contract  "maintained  in .  full 
force  and  effect"  is  conformed  to  when  insured's 
death  occurs  during  the  period  of  extended  in- 
surance given  by  the  nonforfeiture  law  (Kev.  St. 
1890,  §  7897  et  sea.,  now  Rev.  St.  1909,  g~  6940 
et  sea.).— Liebing  v.  Mutual  Life  Ins.  Co.  of 
New  York,  191  S.  W.  250. 

The  nonforfeiture  law  (Rev.  St.  1899,  9  7897 
et  seq.,  now  Rev.  St  1909.  S  6946  et  sea..),  is 
as  applicable  to  policies  which  do  not  contain 
forfeiture  or  incontestability  clauses  as  those 
which  do,  and  disposes  of  the  whole  matter  of 
forfeiture  for  nonpayment  of  premiums.— Id. 


<9=>367(2)  (Mo.App.)  Under  provisions  of  a  life 
policy,  held  that,  where  insured  was  indebted 
to  company  at  time  of  a  default  in  payment  of 
a  premium,  in  ascertaining  sum  available  to 
extend  policy,  indebtedness  should  be  deducted 
from  sum  available  to  extend  policy  had  no  in- 
debtedness existed,  and  not  from  total  amount 
of  reserve.— Payne  v.  Minnesota  Mut  Life  Ins. 
Co.,  191  S.  W.  695. 

Rev.  St  1909,  f  6946,  will  not  be  construed 
to  prevent  an  insurance  company  and  an  insured 
to  contract  for  the  application  of  more  than 
three-fourths  of  reserve  toward  purchase  of  ex- 
tended insurance. — Id. 

XI.  ESTOPPEL,  WAIVER,  OR  AGREE. 
MEETS  AFFECTINO  RIGHT  TO 
AVOID  OR  FORFEIT  POLICY. 

€=»379(2)  (Mo_App.)  Where  insured  correctly 
stated  his  title  as  to  property,  but  soliciting 
agent  wrote  false  answers,  policy  is  not  invalid 
on  that  ground ;  answers  not  being  warranties 
by  insured.— Shockey  v.  Fidelity-Phenix  Fire 
Ins.  Co.  of  New  York,  191  S.  W.  1049. 

XIX  RISKS  AND  CAUSES  OF  LOSS. 
(D)  Idle  Iasuranoe. 

«=>443  (Ark.)  If  assured's  adversary  was  guilty 
of  unjustifiable  homicide' in  killing  assured,  the 
latter's  death  is  not  within  the  exception  of  a 
policy  against  death  while  violating  the  law, 
but  if  the  circumstances  rendered  the  killing 
justifiable,  there  was  a  violation  of  law  within 
the  exception.— American  Nat  Life  Ins.  Co.  v. 
White,  191  S.  W.  25. 

XHL  EXTENT  OP  LOSS  AND  LIS. 

BILITY  OF  INSURER. 
(O  Guaranty  and  Indemnity  Insurance. 

<3=>5 1 3  (Ark.)  Under  employer's  indemnity  pol- 
icy, employe,  to  whom  policy  was  assigned  was 
entitled  to  recover  only  such  costs  as  were  ad- 
judged against  employer,  and  not  to  costs  in- 
curred in  efforts  to  collect  judgment— McBride 
v.  JBtna  Life  Ins.  Co.,  191  S.  W.  5. 
<£=»5I4  (Ark.)  In  an  action  on  employers'  in- 
demnity policy,  the  evidence  showed  that  on 
execution  of  employe's  judgment  against  em- 
ployer, his  property  was  sold  to  employe  who 
credited  $5,000  on  judgment,  and  who  sold  prop- 
erty under  a  prior  agreement  to  another  for 
$1,000.  Held  a  finding  was  warranted  that  true 
value  of  property  was  $1,000,  for  which  in- 
surer was  liable.— McBride  v..  Mtan  Life  Ins. 
Co.,  191  S.  W.  5. 

Under  employer's  indemnity  policy  indemnify- 
ing against  loss  or  expenses  actually  sustained 
and  paid,  there  must  be  actual  loss  front  en- 
forced payment  of  judgment  liability  by  assured 
before  obligation  of  insurer  matures. — Id. 

Under  insurance  policy  indemnifying  employer 
against  losses  and  expenses  paid  for  injuries  to 
employes,  where  property  of  the  insured  was 
sold  on  execution,  the  real  value  of  such  prop- 
erty was  the  amount  for  which  insurer  was  lia- 
ble, and  the  fact  that  maximum  amount  of  lia- 
bility under  insurance  policy  was  credited  on 
judgment  by  employe1  did  not  determine  liability 
of  insurer. — Id, 

Under  employer's  liability  indemnity  policy, 
the  fact  that  damages  were  paid  by  appropria- 
tion of  employer's  property  on  execution  did  not 
prevent  recovery  from  insurer  notwithstanding 
provision  of  policy  that  no  action  should  lie  ex- 
cept for  loss  "actually  sustained  and  paid  in 
money." — Id. 

In  an  action  on  insurance  policy  indemnifying 
employer  against  damages  paid  for  injuries  to 
employes,  interest  should  be  allowed  only  from 
the  date  of  payment  by  insured,  and  not  from 
date  of  original  payment— Id. 

(D)  Life  Insurance. 

<3=>520  (Ky.)  Where  an  insurance  company  in  ay 
written  "illustration"  attested  by  its  officers. 
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which  it  attached  to  plaintiffs  policy,  stated  a 
definite  amount  of  surplus  payable  at  end  of  20 
years,  the  policy  being  silent  as  to  this  the  com- 
pany is  bound  to  pay  amount  stipulated.— For- 
man  v.  Mutual  Life  Ins.  Co.,  191  S.  W.  279. 

Where  life  insurance  company  stipulated  a 
certain  amount  of  surplus  payable  to  insured 
after  20  years,  it  is  immaterial  that  the  company 
could  not  then  know  what  surplus  the  policy 
would  earn  in  that  time.— Id. 
<3=>523  (Mo.)  A  life  insurance  policy  issued 
under  Rev.  St  1899,  {  7897,  was  not  affected  by 
amendment  of  the  section  in  1903  (Laws  1903, 
p.  208)  authorizing  the  deduction  of  all  loans  on 
the  policy. — Liebing:  v.  Mutual  Life  Ins.  Co.  of 
New  York,  191  S.  W.  250. 

XIV.  NOTICE  AND  PROOF  OF  LOSS. 

<8=>555  (Mo.)  Bev.  St.  1899,  §  7899  (now  Rev. 
St.  1909,  §  6948),  providing  that  notice  of  claim 
and  proof  of  death  shall  be  submitted  to  insurer 
within  90  days,  may  be  waived  by  insurer.— Lieb- 
ing v.  Mutual  Life  Ins.  Co.  of  New  York,  191 
S.  W.  250. 

XV.  ADJUSTMENT  OF  LOSS. 

«=»579  (Mo-App.)  Evidence  held  to  warrant 
finding  that  plaintiff  was  intrapped  into  signing 
settlement  without  knowing  its  nature,  or  in- 
tending to  make  it.— Shockey  v.  Fidelity-Phenix 
Fire  Ins.  Co.  of  New  York,  191  S.  W.  1049. 

In  action  on  fire  policy,  where  insurer  set  up 
settlement  which  plaintiff  claimed  was  procured 
by  fraud,  plaintiff's  remedy  is  to  attack  validity 
of  settlement  for  fraud  in  reply  under  Rev.  St. 
1909,  |  1812.— Id. 

XVL  BIGHT  TO  PROCEEDS. 

€=>594  (Ark.)  Under  employer's  indemnity  pol- 
icy, a  provision  that  assignments  of  policy  are 
void  unless  consented  to  by  insurer,  held  to 
apply  only  to  assignments  during  lifetime  of 
policy,  and  not  to  assignment  made  after  liabil- 
ity has  accrued—  McBride  v.  -Etna  Life  Ins.  Co., 
191  S.  W.  5. 

XVn.  PAYMENT     OR  DISCHARGE, 
CONTRIBUTION  AND  SUB- 
ROGATION. 

<8=>602  (Ark.)  The  failure  to  exclude  from  the 
complaint  on  a  life  insurance  policy  a  small  sum 
due  the  company  held  not  to  defeat  plaintiff's 
right  to  attorney's  fees;  the  company  not  hav- 
ing tendered  the  amount  of  the  policy  less  such 
sum.— American  Nat.  Life  Ins.  Co.  v.  White, 
191  S.  W.  25. 

€=>602  (Mo.App.)  In  action  on  fire  policy,  in- 
surer's refusal  to  pay  losses  held  not  vexatious 
within  Rev.  St.  1909,  f  7068,  warranting  the  al- 
lowance of  damages  and  attorney's  fees.— Shock- 
ey v.  Fidelity-Phenix  Fire  Ins.  Co.  of  New 
York,  191  S.  W.  1049. 

XVIII.  ACTIONS  ON  POLICIES. 

<8=>624(1)  (Ark.)  Where  employer  assigned  to 
injured  employe  policy,  indemnifying  him 
against  damages  paid  for  injuries  to  employes, 
and  joined  as  plaintiff  in  suit  against  insurer, 
the  latter  could  not  resist  recovery  on  ground 
that  policy  stipulated  against  assignments.— Mc- 
Bride  v.  .Etna  life  Ins.  Co.,  191  S.  W.  5. 

«=>640(1)  (Ky.)  Where  a  life  policy  was  de- 
livered to  plaintiff  by  insurer  with  a  paper  at- 
tached thereto,  it  will  be  assumed  that  it  was  at- 
tached by  the  home  office  at  the  time  policy  was 
Attested  by  the  officers.— Forman  v.  Mutual 
Life  Ins.  Co.,  191  S.  W.  279. 
<S=»646(8)  (Mo.App.)  Under  Rev.  St.  1909,  § 
'7030,  it  is  presumed  that  amount  of  insurance 
on  stock  of  goods  is  three-fourths  of  their  value, 


and  if  there  are  several  policies,  their  total 
amount  will  be  considered  as  only  three-fourths 
of  the  value.— Harris  v.  Hartford  Fire  Ins.  Co., 
191  S.  W.  1037. 

<8=659(1)  (Ark.)  In  an  action  to  recover  life 
insurance,  the  verdict  of  the  coroner's  jury  held 
not  admissible  as  original  evidence  of  the  cause 
of  death. — American  Nat.  Life  Ins.  Co.  v.  White, 
191  S.  W.  26. 

Where  a  life  insurance  policy  did  not  require 
the  testimony  and  verdict  at  a  coroner's  inquest 
to  be  submitted  with  proofs  of  death,  the  volun- 
tary submission  thereof  with  such  proofs  did  not 
render  them  admissible  in  an  action  on  the  pol- 
icy.—Id. 

■8=665(1)  (KyJ  In  action  by  insured  to  re- 
cover difference  between  surplus  as  computed 
by  defendant  insurance  company  and  amount 
guaranteed  when  policy  was  issued,  evidence 
held  to  show  that  insurer  was  induced  to  take 
out  policy  by  insurer's  representations  as  to 
amount  of  surplus  he  would  receive. — Form  an  v. 
Mutual  Life  Ins.  Co.,  191  S.  W.  279. 
«=>665(3)  (Ark.)  In  action  by  beneficiary  to 
recover  life  insurance,  defense  being  that  insured 
misrepresented  age  and  was  beyond  permitted 
age  when  policy  was  issued,  evidence  by  in- 
sured's children  that  he  was  not  over  such  age, 
together  with  other  evidence,  held  sufficient  to 
support  verdict  for  plaintiff.— Lincoln  Reserve 
Life  Ins.  Co.  v.  Morgan,  191  S.  W.  236. 

<S=>665  (4)  (Mo.App.)  While  in  a  suit  on  one  of 
several  policies  or  fire  insurance  on  a  stock  of 
goods,  the  agreement  of  the  insured  in  negotiat- 
ing settlement  of  another  policy  that  the  value 
of  the  goods  was  a  certain  sum,  is  admissible, 
it  is  not  conclusive  of  the  value.— Harris  v. 
Hartford  Fire  Ins.  Co..  191  S.  W.  1037. 
«=»865(5)  (Mo.)  That,  in  determining  the  net 
value  of  an  insurance  policy  to  which  the  non- 
forfeiture statutes  (Rev.  St  1899,  !  7897  et  seq., 
now  Rev.  St  1909.  I  6946  et  seq.)  applied,  an 
actuary  witness  failed  to  use  the  gross  or  policy 
premiums,  did  not  discredit  his  testimony  on 
that  point— Liebing  v.  Mutual  Life  Ins.  Co.  of 
New  York,  191  S.  W.  250. 

«=>665(8)  (Mo.)  The  facts  that  timely  proof  of 
loss  had  been  made  to  insurer  by  the  insured's 
administrators  on  another  policy  than  the  one 
in  question,  and,  within  the  90-day  period,  in- 
surer, in  response  to  inquiry,  had  denied  all 
liability  on  the  policy  in  question,  were  evidence 
of  waiver  of  formal  proofs  of  death. — Liebing  v. 
Mutual  Life  Ins.  Co.  of  New  York,  191  S.  W. 
250. 

«=»668(11)  (Ark.)  In  an  action  on  a  policy  in- 
suring the  life  of  one  killed  in  an  altercation, 
where  the  evidence  was  conflicting,  whether  the 
homicide  was  legally  justifiable  was  for  the  jury. 
—American  Nat  Life  Ins.  Co.  v.  White,  191  S. 
W.  25. 

<8=>668(11)  (Mo.)  In  action  on  life  policy, 
where  the  policy,  payment  of  certain  premiums, 
the  death  of  insured,  and  assignment  to  plain- 
tiff were  admitted,  and  there  was  evidence  of  the 
death's  occurring  during  the  extension  period 
and  that  proof  of  death  was  waived,  it  was  er- 
ror to  direct  nonsuit.— Liebing  v.  Mutual  Life 
Ins.  Co.  of  New  York,  191  S.  W.  250. 

<8=»668(14)  (Mo.App.)  In  action  on  fire  policy 
containing  provision  for  arbitration  in  case  of 
disagreement,  held  that  than  was  sufficient  evi- 
dence of  such  disagreement  to  submit  the  ques- 
tion to  the  jury.— Dworkin  v.  Caledonian  Ins. 
Co.,  191  S.  W.  1092. 

XX.  MUTUAL  BENEFIT  INSURANCE. 
(A)  Corporations  and  Aaeoelatlona. 

€=>705  (Tex.Civ.App.)  A  beneficial  association 
with  which  another  consolidated  held  liable  for 
benefits  to  a  member  of  the  other.— Smith  v. 
Our  United  Brotherhood,  191  S.  W.  199. 
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(B)  The  Contract  In  General. 

«=»7I9(1)  (Tex.Civ.App.)  A  by-law  of  a  bene- 
ficial association  changing  rights  of  one  becom- 
ing permanently  disabled,  not  indicating  con- 
trary intention,  does  not  apply  to  one  previous- 
ly a  member.— Smith  v.  Our  United  Brother- 
hood, 191  S.  W.  199. 

Act  May  1.  1909  (Acts  81st  Leg.  [1st  Ex. 
Sess.]  c.  36)  i  8,  declaring  members  of  bene- 
ficial associations  bound  by  changes  in  by-laws 
after  becoming  members  held  not  to  apply  to  one 
intended  to  apply  only  to  those  subsequently 
becoming  members.— Id. 

CD)  Forfeiture  or  Suspension. 
«=»75l(l)  (Tex.Civ.App.)  Where  constitution  of 
mutual  benefit  association,  which  levied  assess- 
ments only  upon  death  of  members,  required 
secretary  to  notify  by  postal  card  all  members 
liable,  and  insured  failed  to  receive  postal  card 
mailed  by  secretary,  notifying  him  of  an  assess- 
ment, such  failure  excused  his  failure  to  pay 
the  assessment. — Home  Benefit  Ass'n  of  Ange- 
lina County  t.  Jordan,  191  S.  W.  726. 
$=3755(3)  (Ark.)  A  provision  in  a  benefit  pol- 
icy that  it  be  forfeited  if  insured  engaged  in 
sale  of  intoxicating  liquors  at  retail,  held  waiv- 
ed by  action  of  lodge  in  accepting  dues  from 
insured  for  four  years  while  he  was  selling  in- 
toxicating liquor  at  retail  with  knowledge  of 
two  of  supreme  officers  of  order. — Grand  Lodge, 
A.  O.  U.  W.  of  Arkansas  v.  Davidson,  191  S.  W. 
961. 

<ES)  Beneficlarlea  and  Benenta. 

«=»777  (Tenn.)  Under  Acts  1918,  c.  44,  16, 
designation  as  beneficiary  of  one  not  relative 
of  member  of  mutual  benefit  association  held 
void,  but  not  to  avoid  the  policy,  but  a  proper 
beneficiary  could  be  named. — Sham  v.  Sovereign 
Camp  Woodmen  of  the  World,  191  S.  W.  629. 
£=791(1)  (Tex.Civ.App.)  Under  provisions  of 
endowment  policy  issued  by  fraternal  order, 
where  insured  was  suspended,  reinstated,  and 
died  within  12  months  thereafter,  held  he  was 
to  be  classed  as  a  new  member,  and  beneficiary 
was  entitled  to  recover  only  $300.— Grand  Lodge, 
Colored  Knights  of  Pythias,  v.  Horace,  191 
S.  W.  398. 

(F)  Actions  for  Benenta. 

<8=>8I8(4)  (Tex.Civ.App.)  In  action  on  life  pol- 
icy written  by  fraternal  order,  held,  that  court 
properly  excluded  certificates  of  plaintiff,  at- 
tending physician,  and  coroner,  furnished  in- 
surer by  plaintiff  under  policy,  offered  to  show 
cause  of  death.— Brotherhood  of  American  Yeo- 
men v.  Hickey,  191  S.  W.  162. 
€=3819(2)  (Tex.Civ.App.)  In  action  on  life  pol- 
icy, evidence  held  to  sustain  finding  that  insur- 
ed was  in  good  health  at  time  of  making  his  ap- 
plication for  insurance.— Brotherhood  of  Ameri- 
can Yeomen  v.  Hickey,  191  S.  W.  162. 

INTENT. 

See  Constitutional  Law,  €=>13;  Deeds,  «=>93; 
Gifts,  '«=»15;  Homestead,  «=»162;  Intoxi- 
cating Liquors,  <S=»143% ;  Larceny,  <S=»3; 
Statutes,  «=181;   Wills,  <*s»439. 

INTEREST. 

See  Attorney  and  Client,  «=»168;  Guardian 
and  Ward,  «=»54;  Receivers,  <8=>12S;  Tax- 
ation, «=»830;  Usury;  Witnesses,  «J=»372. 

X.  RIGHTS  AND  LIABILITIES  IN 
GENERAL. 

<8=>I7  (Tenn.)  A  stipulation  in  a  note  for  the 
payment  of  interest  annually  is  valid  and  bind- 
ing on  the  maker  or  indorser  or  one  who  has 
assumed  payment  thereof. — Merrimon  v.  Parkey, 
191  S.  W.  827. 


HI.  TIME  AND  COMPUTATION. 

4=339(3)  (Mo.App.)  Under  statute  relative  to 
interest  on  judgments,  judgment  rendered  for 
plaintiff  after  setting  aside  original  judgment 
as  excessive,  held  to  draw  interest  from  date  of 
rendition,  not  from  date  of  original  judgment. — 
El-win  v.  Jones,  191  S.  W.  1047. 

<g=>58  (Tenn.)  Stipulation  in  a  note  for  the  pay- 
ment of  interest  annually  operates  only  until 
its  maturity,  after  which  interest  must  be  com- 
puted without  annual  rests.— Merrimon  v.  Park- 
ey 191  S.  W.  327. 

In  the  absence  of  contract  for  interest  beyond 
maturity  of  the  principal  debt,  annual  interest 
thereafter  is  not  recoverable. — Id. 

INTERROGATORIES. 

See  Trial,  «8=»350,  362. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTERSTATE  COMMERCE  COM- 
MISSION. 

See  Evidence,  <&=>!. 

INTERVENTION. 

See  Limitation  of  Actions,  €=3124. 

INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

See  Breach  of  the  Peace,  <S=16-22;  Criminal 
Law,  $=3814;  Indictment  and  Information, 
<8=»110. 

I.  POWER  TO  CONTROL  TRAFFIC. 

@=>8  (Mo.)  Statutes  forbidding  storing  and  de- 
livering of  intoxicating  liquors  in  one  state  for 
sale  in  another  state  are  within  the  police  pow- 
er of  the  state  and  constitutional.— State  v. 
Theodore,  191  S.  W.  422. 

HI.  LOCAL  OPTION. 

9=325  (Mo.)  The  intention  of  Woods  Local  Op- 
tion Law,  {  1,  was  to  suppress  the  selling,  keep- 
ing, ordering,  and  delivering  of  intoxicating  liq- 
uors to  any  person  whether  in  local  option  ter- 
ritory or  not,  while  section  2  prohibited  the 
keeping,  storing,  or  delivery  of  such  liquor  to 
another  person  in  local  option  territory.— State 
v.  Theodore,  191  S.  W.  422. 

Where  Woods  Local  Option  Law,  8  3,  is  lim- 
ited to  a  definition  of  what  constitutes  ordering 
intoxicating  liquors  and  the  inhibition  against 
ordering  is  found  in  section  1  and  not  in  sec- 
tion 2,  and  if  construed  otherwise  would  render 
section  8  unconstitutional,  it  will  be  held  to 
refer  only  to  section  1.— Id. 

VI.  OFFENSES. 

«=»I39  (MoApp.)  Rev.  St  1909,  |  7227,  pro- 
hibiting keeping  intoxicating  liquors  in  local  op- 
tion territory  for  another  person,  was  not  vio- 
lated by  one  storing  liquors  in  local  option  ter- 
ritory in  Missouri  near  an  adjoining  prohibi- 
tion state  and  hauling  the  liquors  into  the  lat- 
ter state.— State  v.  Jancie,  191  S.  W.  1100. 

<S=»I43'A  [New,  vol.  24  Key-No.  Series] 

(Ky.)  Under  Ky.  St  8  2567,  defining  the 
crime  of  permitting  liquors  to  be  sold  on  leased 
premises  in  local  option  territory,  it  must  be 
shown  that  the  leasing  was  with  the  intent  or 
with  knowledge  that  liquors  were  to  be  sold  on 
the  premises.— Elkhorn  Mining  Corp.  v.  Common- 
wealth, 191  S.  W.  266.  . 
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«=»I46(8)  (Tex.Cr.App.)  One  merely  acting  as 
agent  of  another  in  buying  whisky  is  not  guilts 
of  illegal  sale.— Hamilton  v.  State,  191  S.  W, 
1160. 

VIII.  CRIMINAL.  PROSECUTIONS. 

«3=>224  (Mo.)  Where  defendant  stored  intoxi- 
cating liquor  and  carted  same  across  the  state 
line  daily,  returning  with  empty  cases,  and  it 
not  appearing  that  the  liquors  were  stored  for 
any  unlawful  purpose,  his  purpose  must  be  pre- 
sumed to  be  lawful,  and  he  could  not  be  con- 
victed therefor  under  Woods  Local  Option  Law. 
—State  v.  Theodore,  191  S.  W.  422. 
<J=>236(7)  (Mo.)  Evidence  in  a  prosecution  for 
storing  intoxicating  liquor  contrary  to  Woods 
Local  Option  Law,  held  not  to  show  that  de- 
fendant was  storing  liquors,  except  as  owner 
and  for  his  personal  use.— State  v.  Theodore, 
191  S.  W.  422. 

<8=»238(2)  (Tex.Cr.App.)  Testimony  on  prose- 
cution for  illegal  sale  of  liquor  held  sufficient 
to  go  to  the  jury  on  the  theory  of  defendant 
being  the  owner  of  the  whisky  sold.— Hamilton 
v.  State,  191  S.  W.  1160. 

Evidence  on  a  prosecution  for  illegal  sale  of 
liquor  held  insufficient  to  go  to  the  jury  on  the 
theory  of  defendant  as  agent  selling  liquor  of 
■another.— Id. 

X,  ABATEMENT  AND  INJUNCTION. 

<g=s»26l  (Ky.)  Court  of  chancery,  at  instance  of 
commonwealth,  will  not  enjoin  use  of  building 
for  mere  sale  of  intoxicants  on  Sunday,  in  ab- 
sence of  statute  authorizing  action,  though  sale 
of  liquors  on  Sunday  is  prohibited  by  law. — 
Commonwealth  v.  Ruh,  191  S.  W.  498. 
<3=>26l  (Mo.App.)  Where  shipment  of  liquor  by 
■common  carrier  into  local  option  county  did  not 
result  in  public  nuisance,  such  shipment  cannot 
■be  enjoined,  though  in  violation  of  law.— State 
ex  rel.  Gibson  v.  Chicago,  B.  A  Q.  H.  Co.,  191 
S.  W.  1051;  Same  v.  Adams,  Id.  1053 ;  Same 
v.  Chicago,  G.  W.  R.  Co.,  Id. 
4=>279  (Tenn.)  A  charge  of  contempt  of  court 
for  violating  an  injunction  inhibiting  the  sale 
of  intoxicating  liquors  as  a  nuisance  is  a  crim- 
inal contempt,  not  a  civil  contempt— State  v. 
Daugherty,  191  S.  W.  974. 

INTOXICATION. 

See  Carriers,  «=»28L 

INVITED  ERROR. 

See  Appeal  and  Error,  #=882. 

ISSUE. 

See  Equity,  «=>381. 

JEOPARDY. 

See  Criminal  Law,  <8=»183;   Habeas  Corpus, 

JOINDER. 

See  Removal  of  Causes,  <8=36. 

JOINT  AND  SEVERAL  CONTRACTS. 

See  Contracts,  «=»346. 

JOINT  OBLIGATIONS. 

See  Bills  and  Notes,  <8=>427;  Vendor  and  Pur- 
chaser, <8=182. 

JOINT-STOCK  COMPANIES. 

>l  (Mo.App.)  A    joint-stock    company  has 
*  prii"  ...  -  -- 

  part 

Express 


<&^>  i  imo.App.;  a.  jouK-aiocK  company  nas 
powers  and  privileges  not  possessed  by  individ- 
uals or  partnerships.— Williams  v.  United  States 
Express  Co.,  191  S.  W.  1087. 


«»>r9  (Mo.App.)  Under  Rev.  St.  1909,  it  2968, 
2990,  a  joint-stock  company  may  be  sued  as 
such.— Williams  v.  United  States  Express  Co., 
191  S.  W.  1087. 

Under  Rev.  St.  1909,  $  1760,  summons  is  to 
be  served  on  a  foreign  joint-stock  company  hav- 
ing an  office  or  doing  business  in  the  state  as 
on  a  corporation.— Id. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

<8=>8  (Ky.)  One  joint  tenant  for  the  purpose  of 
preserving  the  common  property  can  compel  the 
other  to  contribute  to  the  expense  of  necessury 
repairs  to  a  house  belonging  to  them  jointly. — 
Larmon  v.  Larmon,  191  S.  W.  110. 

JUDGES. 

See  Exceptions,  Bill  of,  <8=>51;  Justices  of 
the  Peace;  Mandamus,  <8=>28-42;  Prohibi- 
tion, <0»-»5. 

JUDGMENT. 

For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  judgments,  see  Appeal  and  Er- 
ror. 

IV.  BT  DEFAULT. 
(A)  Requisite*  and  Validity. 

<8=>I0I(1)  (Tex.Civ.App.)  A  petition  which  fails 
to  stnte  a  cause  of  action  will  not  support  a 
judgment  by  default.— Texas  Auto  &  Supply  Co. 
v.  Magnolia  Petroleum  Co.,  191  S.  W.  573. 

VI.  ON  TRIAL  OF  ISSUES. 
(O)  Conformity  to  ProoMi,  Pleading's, 
Proofs,  and  Verdict  or  Finding*. 

<9=»25l(l)  (Tex.Civ.App.)  In  an  action  for 
breach  of  warranty  of  a  silo,  plaintiff  could  re- 
cover its  full  value  as  erected  had  it  not  crack- 
ed, though  the  pleadings  did  not  allege  the 
amount  of  cash  paid  on  the  silo,  which  was  an 
element  as  evidence  entering  into  its  value. — 
Texas  Kalamazoo  Silo  Co.  v.  Alley,  191  S.  W. 
774. 

In  an  action  for  breach  of  warranty  of  a  silo, 
where  there  was  no  pleading  for  the  rental  val- 
ue of  the  silo  for  five  months,  for  which  the 
jury  found  in  the  sum  of  $75,  such  item  of  the 
recovery  was  improper.— Id. 
<8=>256(1)  (Tex.Civ.App.)  It  is  the  court's  duty 
in  rendering  judgment  to  follow  the  jury's 
verdict  and  conform  to  it.— Calvin  v.  NeeL  191 
S.  W.  79L 

i8=256(2)  (Tex.Oiv.App.)  If  jury's  special  find- 
ings, when  considered  with  the  facts  establish- 
ed by  the  undisputed  evidence,  foreclose  plain- 
tiff's right  to  recover  upon  the  case  made  by  the 
pleadings,  judgment  is  properly  rendered  for 
defendant,  although  the  special  findings  do  not 
dispose  of  all  the  issues.— Fleck  v.  Missouri,  K. 
A  T.  Ry.  Co.  of  Texas,  191  S.  W.  386. 

VXXI.  AMENDMENT,  CORRECTION. 
AND  REVIEW  IN  SAME  COURT. 

€=s>326  (Mo.)  A  judgment  in  rem,  rendered  up- 
on constructive  service  only,  cannot  be  correct- 
ed by  a  nunc  pro  tunc  entry  at  a  subsequent 
term,  unless  the  defendant  is  served  with  prop- 
er notice  and  brought  within  the  jurisdiction  of 
the  court.— Collison  v.  Norman,  191  S.  W.  60. 

X.  EQUITABLE  RELIEF. 
(A)  Natnre  of  Remedy  and  Grounds. 

<8=»439  (Tex.Civ.App.)  Where  A.  has  judgment 
against  6.,  who  has  judgment  over  against  oth- 
ers, and  the  latter  desire  to  enforce  a  right  of 
set-off  against  A.  and  his  assignee  they  should 
pay  amount  of  judgment  into  court  and  pray 
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for  adjudication  of  rights  of  all  parties.— Pease 
v.  Randle,  191  S.  W.  686. 

XX.  COLLATERAL  ATTACK. 
OB)  Ground*. 

■9=3489  (Tex.ClT.App.)  A  judgment  of  a  do- 
mestic court  of  general  jurisdiction,  void  upon 
its  face  for  lack  of  jurisdiction,  may  be  col- 
laterally attacked.— Harris  v.  Wise,  191  8.  W. 
688. 

(C)  Proceeding*. 
4=518  (Mo.)  An  action  to  quiet  title  is  a  col- 
lateral attack  on  a  tax  judgment  affecting  the 
property  involved.— Collison  v.  Norman,  191  S. 
W.  60. 

Xin.  MERGER.  AND  BAB  OF  CAUSES 

OF  ACTION  AND  DEFENSES. 
(B)  Causes  of  Action  and  Defenses  Hers* 
eda  Barred,  or  Concluded. 

4=589(2)  (Mo.)  Where  plaintiff's  petition  al- 
leged the  same  cause  of  action  as  that  decided 
adversely  in  a  previous  case  between  the  same 
parties,  asserting  that  the  present  case  is  one 
of  tort  instead  of  contract,  demurrer  will  be  sus- 
tained thereto.— Richardson  v.  Dell,  191  S.  W. 
63. 

XXV.  CONCLUSIVENESS  OF  ADJUDI- 
CATION. 

(B)  Persons  Conelnded. 

4=682(1)  (Tex.Civ.App.)  In  wife's  suit  against 
husband's  creditor  to  enjoin  sale  under  execu- 
tion of  land  conveyed  her  by  husband,  husband 
can  testify  to  truth  relative  to  indebtedness  to 
creditor,  though  he  is  bound  by  creditor's  judg- 
ment against  him.— Stolte  v.  Karren,  191  S 
W.  600. 

<g=»693  (Tex.Oiv.App.)  Judgment  against  hus- 
band in  favor  of  creditor  was  final  judgment 
forever  determining  that  husband  was  indebted 
to  creditor,  so  far  as  they  or  their  privies  were 
concerned,  and  wife,  stranger  to  suit,  could  not 
in  direct  proceeding  have  judgment  set  aside 
and  cause  retried.— Stolte  v.  Karren,  191  S.  W, 
600. 

(C)  Matters  Conelnded. 

4=713(1)  (Ky.)  Motion  to  correct  judgment 
after  affirmance  and  entry  in  accordance  with 
mandate,  held  properly  denied  as  an  attempt 
to  defend  by  piecemeal.— Chappell  v.  Frick  Co., 
191  S.  W.  268. 

4=713(2)  (Mo.)  Where,  in  a  former  case  be- 
tween the  same  parties,  the  petition  made  the 
same  allegations  down  to  a  certain  point,  plain- 
tiff is  concluded  by  the  former  adjudication,  not 
only  as  to  the  questions  decided  therein,  but  as 
to  all  matters  within  the  issues. — Richardson  v. 
Dell,  191  S.  W.  68. 

•8=743(2)  (Tenn.)  Where  one  claiming  title  to 
land  was  unsuccessful  in  suit  to  enjoin  its  sale 
on  execution,  a  subsequent  suit  by  him  to  en- 
join the  sale  is  not  maintainable. — Stewart 
Starkey,  191  S.  W.  332. 

9=3744  (Mo.)  Where  a  former  adjudication  de- 
cided that  a  mining  company  could  withdraw 
from  its  contract  of  purchase,  deed  being  held  in 
escrow  until  full  payment,  and,  upon  forfeiting 
payments  made,  could  not  be  held  for  further 
payments,  plaintiff's  present  petition,  alleging 
injury  because  of  purchasers  neglect  to  pay 
mining  taxes  which  resulted  in  forfeiture  of  the 
property,  did  not  state  a  cause  of  action,  as  no 
duty  was  shown  to  rest  upon  purchasers  to  pay 
such  taxes.— Richardson  v.  Dell,  191  S.  W.  63. 

XV.  MEN. 

4=768(1)  (Tex.Civ.App.)  Under  statute  requir- 
ing abstract  of  judgment  to  show  amount  for 
which  it  was  rendered  and  amount  still  due, 
where  abstract  failed  to  show  correct  amount 
due  on  judgment  because  no  allowance  was 
made  for  payment  after  judgment  was  rendered, 


registration  of  such  abstract  did  not  fix  lien.— 

Ainsworth  v.  Dorsey,  191  S.  W.  694. 
4=3788(1)  fTex.CivApp.)  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  5612,  providing  what  an  ab- 
stract of  judgment  shall  show,  does  not  require 
an  affirmative  showing  that  original  execution 
was  issued  within  12  months  after  judgment, 
in  order  to  constitute  notice. — Spaulding  Mfg. 
Co.  v.  Blankenship,  191  S.  W.  1167. 
•8=788(2)  (Tex.Civ.App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art  6616,  and  ar- 
ticle 6824,  creditor  who  fixed  lien  on  land  of 
judgment  debtor  without  notice  of  unrecorded 
conveyance  had  a  superior  right  to  that  claim- 
ant under  such  conveyance.— Hirt  v.  W erne- 
burg,  191  S.  W.  711. 

4=80  i  (Ky.)  Under  the  uncontradicted  evi- 
dence in  an  action  to  foreclose  a  judgment  lien, 
held,  that  a  judgment  that  a  mortgage  for  $ly- 
225  set  up  by  one  defendant  should,  because  of 
mistake  in  sum,  be  enforced  only  .to  the  extent 
of  $200,  was  unauthorized.— Hoflowell  v.  Joe  K. 
Exall  &  Co.,  191  S.  W.  123. 
4=801  (Tex.CHv.App.)  In  suit  to  foreclose  a 
judgment  lien  where  dormancy  of  judgment  was 
pleaded  because  execution  was  not  issued  as  re- 
quired by  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  6617,  the  plaintiff  had  the  burden  of  prov- 
ing the  vitality  of  his  judgment.— Spaulding 
Mfc.  Co.  v.  Blankenship,  191  S.  W.  1167. 

The  burden  of  proving  the  vitality  of  the  judg- 
ment which  plaintiff  sought  to  foreclose  was 
not  met  by  the  introduction  of  the  alias  execu- 
tion reciting  that  the  original  was  issued  within 
12  months  after  judgment  as  required  by  Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  art.  5617, 
where  no  reason  was  given  for  not-  producing 
the  original.— Id. 

Where,  in  a  suit  to  foreclose  a  judgment  lien, 
no  reason  was  assigned  for  not  producing  the 
original  execution  claimed  to  have  been  issued 
within  the  statutory  time,  the  entries  on  the 
justice  court  docket  were  not  admissible  to  es- 
tablish the  fact— Id. 

XVII.  FOREIGN  JUDGMENTS. 

4=822(3)  (Mo.)  Judgment  in  a  suit  in  Illinois 
upon  an  agreement  not  to  sue  upon  a  policy  of 
insurance  issued  by  a  Missouri  corporation  to 
a  resident  of  Illinois  held  not  res  adjudicata  of 
question  of  place  of  execution  of  contract  in  a 
pending  suit  in  Missouri  on  policy.— Lukens  v. 
International  life  Ins.  Co.,  191  &  W.  418. 

XXH.  PLEADING  AND  EVIDENCE  OF 
JUDGMENT  AS  ESTOPPEL  OB 
DEFENSE. 

4=951  (2)  (Mo.App.)  Judgment  in  proceeding* 
in  an  action  commenced  by  plaintiffs  privies  in 
estate  in  which  plaintiffs  recovered  for  dam- 
ages done  to  property  by  reason  of  prior  change 
in  grade  by  a  railroad  was  admissible  regard- 
less of  any  question  of  res  judicata  to  prove  that 
such  judgment  was  rendered,  since  defendant 
would  not  be  liable  for  a  damage  caused  and 
paid  for  by  another  party.— Robinson  v.  City  of 
Springfield,  191  S.  W.  1094. 

JUDICIAL  NOTICE 

See  Evidence,  4=1-41. 

JUDICIAL  SALES. 

See  Bankruptcy,  4=260;  Conversion,  4=9; 
Execution,  4=248-251;  Executors  and  Ad- 
ministrators, 4=333,  380;  Guardian  and 
Ward,  4=114;  Infants,  4=38;  Mortgages, 
4=502-648. 

JURISDICTION. 

See  Appeal  and  Error,  4=20;  Appearance; 
Courts,  4=246;  Divorce,  4=104-184;  Judg- 
ment, 4=489;  Justices  of  the  Peace,  4= 
31-47. 
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JURY. 

See  Criminal  Law,  oj=>188,  1134;  Equity,  «=» 
381;  New  Trial,  <»=»143;  Trial,  <8=>139- 
166,  306-317. 

H.  BIGHT  TO  TRIAL  BT  JURY. 

«b>I3(1)  (Tenn.)  The  common-law  right  of  trial 
by  jury  does  not  relate  to  trials  in  equity 
courts.— State  v.  King.  191  S.  W.  862. 
«J=»  13(12)  (Tex.CiT.App.)  In  wife'*  suit  to  en- 
join sale  on  execution  by  husband's  creditor  of 
land  conveyed  her  by  husband,  evidence  held  to 
present  material  issue  of  fact,  which  wife  had 
legal  right  to  have  determined  by  jury  on  trial 
of  main  suit,  and  not  predetermined  in  ancil- 
lary proceeding  by  court  in  chambers. — Stolte  v. 
Karren,  191  S.  W.  600. 

<S=»I4(12)  (Tenn.)  In  view  of  Shannon's  Code, 
H  6282-6287,  aa  to  jury  trial  in  chancery  cases, 
one  proceeded  against  under  Pub.  Acts  (2d  Ex. 
Seas.)  1913,  c.  %  by  injunction  to  abate  liquor 
nuisance,  has  right  to  jury  trial.— State  v.  King, 
191  S.  W.  362. 

«=»3I(2)  (Tenn.)  In  a  statute  creating  a  new 
cause  of  action,  a  direction  that  a.  trial  in  the 
new  action  shall  be  of  a  "summary"  character 
is  equivalent  to  saying  that  it  shall  be  a  trial 
without  a  jury.— State  v.  King,  191  S.  W.  362. 

Where  dispensing  with  the  jury  is  asserted  as 
the  distinguishing  feature  of  a  new  form  of  ac- 
tion provided  by  statute  that  purpose  should 
clearly  appear  from  the  face  of  the  act,  and 
wfll  not  lightly  be  inferred.— Id. 

HI.  QUALIFICATIONS  OF  JURORS 
AND  EXEMPTIONS. 

qJ=»45  (Tex.Cr.App.)  One  convicted  in  the  fed- 
eral court  for  sending  obscene  matter  through 
the  mail  is  not  qualified  to  serve  as  juror  in 
murder  trial.— Harrison  v.  State,  191  S.  W.  648. 

IV.  SUMMONING,  ATTENDANCE,  DIS. 
OHABGE.  AND  COMPEN- 
SATION. 

«J=»72(3)  (Tex.Giv.App.)  Mingling  jury  wheel 
and  additional  jurors  names  for  a  trial  jury 
selection  is  proper  though  necessitating  chal- 
lenging of  additional  jurors  before  jury  wheel 
names  are  exhausted,  for  Rev.  St.  art.  5167, 
requiring  selection  from  jury  list  names  before 
summoning  additional  jurors,  refers  to  forming 
weekly  list,  and  not  a  trial  jury  selection  which 
is  governed  by  articles  5202-5211.— Galveston, 
H.  A  S.  A.  By.  Co.  v.  Miller,  191  S.  W.  374. 

JUSTICES  OF  THE  PEACE 

HX  OTVU  JURISDICTION  AND  AU- 
THORITY. 

©=31  (Tenn.)  The  jurisdiction  of  justices  of 
the  peace  is  purely  statutory,  they  are  not 
courts  of  record,  and  cannot  issue  writs  of  res- 
titution.—Ramsey  v.  Hood,  191  S.  W.  129. 
<8=»44(8)  (Tex.Civ.App.)  A  justice  of  the  peace 
has  jurisdiction  of  a  suit  to  recover  a  deposit 
of  $200  made  to  secure  performance  of  a  con- 
tract to  exchange  lands  wherein  no  interest  was 
asked  for,  and  interest  allowed  dated  only  from 
the  date  of  judgment— Strickland  v.  Duffie,  191 
S.  W.  622. 

<6=45  (Ark.)  In  replevin  before  a  justice  in 
which  judgment  was  for  defendant  for  more 
than  $300,  rendered  on  an  oral  plea,  held,  there 
is  no  basis  for  claim  that  the  judgment  was  on 
a  cross-complaint  beyond  the  justice's  jurisdic- 
tion, though  the  verdict  in  the  circuit  court  on 
appeal  was  for  defendant  "on  the  cross-com- 
plaint"—Barron-Fisher-Caudill  Land  Co.  v. 
Rhoda,  191  S.  W.  229. 

«=»47(1)  (Mo.App.)  A  justice  court  has  no  eq- 
uitable jurisdiction. — Peycke  Bros.  Commission 
Co.  v.  Sandstone  Co-op.  Co.,  191  S.  W.  1088. 


IV.  PROCEDURE  IN  CIVIL  OASES. 

<8=»73, 74(3)  (Ky.)  Right  of  party  sued  in  a  jus- 
tice court  to  have  case  transferred  under  Civ. 
Code  Prac.  $  710,  to  own  district  held  waived 
unless  exercised  by  motion  before  trial  in  court 
to  which  summons  or  warrant  is  returned.— Al- 
len v.  Moore,  191  S.  W.  93. 
<8=>80(8)  (Tex.Civ.App.)  In  justice  court  it  is 
sufficient  if  the  citation  states  the  nature  of 
the  demand,  under  Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  art  2322,  requiring  such  statement.— 
Vaugban  Lumber  Co.  v.  Bybee  &  Wood,  191 
S.  W.  827. 

<S=>90  (Tex.Civ.App.)  In  a  justice  court  action, 
if  from  all  that  is  stated  orally  or  written,  the 
court  can  ascertain  what  rights  the  plaintiff 
asserts  or  what  defense  the  defendant  inter- 
poses, the  pleading  is  sufficient. — Vaughan  Lum- 
ber Co.  v.  Bybee  ft  Wood,  191  S.  W.  827. 
«=»9I(1)  (Mo.App.)  Under  Rev.  St.  1909,  g 
7412,  dispensing  with  formal  proceedings  in  a 
justice's  court  a  statement  sufficiently  definite 
to  apprise  defendant  of  the  nature  of  the  claim 
and  to  bar  another  action  on  the  same  demand 
will  suffice.— Wandling  v.  Leinti,  191  S.  W. 
1108. 

®=»9I(1)  (Tex.Clv.App.)  Since  under  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art.  2326,  justice 
court  pleadings  are  oral,  it  is  sufficient  if  the 
plaintiff  lodges  a  claim  or  demand  with  the 
justice.— Vaughan  Lumber  Co.  ▼.  Bybee  ft 
Wood,  191  S.  W.  827. 

Pleadings  in  justice  court,  consisting  of  no- 
tation of  demand  on  docket  and  citation,  held 
sufficient — Id. 

<8=>9I(3)  (Mo.App.)  An  account  filed  as  the 
statement  in  a  justice's  court,  being  merely  for 
$100  for  each  of  three  months  for  labor,  au- 
thorizes recovery  whether  the  evidence  shows 
contract  or  merely  quantum  meruit— Wandling 
v.  Leintz,  191  8.  W.  1108. 
<&=>!  19(1)  (Tex.Civ.App.)  Where  a  justice  of 
the  peace  had  jurisdiction  of  the  parties  and  the 
subject-matter,  his  judgment  Is  not  void.— 
Vaughan  Lumber  Co.  v.  Bybee  ft  Wood,  191 
S.  W.  827. 

V.  REVIEW  OF  PROCEEDINGS. 
(A)  Appeal  and  Error. 

<S=>I46(1)  (MoApp.)  Judgment  against  gar- 
nishee in  attachment  suit  is  merely  ancillary, 
incident  to  and  dependent  upon  judgment  for 
plaintiff  against  defendants,  so  that,  in  an  at- 
tachment suit  in  justice's  court,  defendants  were 
not  required  to  specifically  appeal  from  judg- 
ment against  garnishee.— Shwayder  v.  Altenberg, 
191  S.  W.  1121. 

<3=>I60(3)  (Mo.App.)  Unless  the  notice  of  ap- 
peal from  a  judgment  of  a  justice  of  the  peace 
complies  with  the  statute,  the  circuit  court  ac- 
quires no  jurisdiction  over  the  person  of  the  ap- 
pellee.— State  ex  reL  Keirsey  v.  Calvird,  191  S. 
W.  1079. 

<3=I60(3)  (Mo.App.)  In  view  of  Rev.  St.  1909, 
if  7654,  2335,  in  attachment  suit  in  justice's 
court,  wherein  justice  rendered  three  judgments, 
one  sustaining  attachment  one  on  merits,  and 
one  against  garnishee,  notice  of  appeal  to  cir- 
cuit court  stating  appeal  was  merely  from  "the 
judgment"  without  specifying  which  one,  held 
sufficient,  and  a  compliance  with  section  7582.— 
Shwayder  v.  Altenberg,  191  S.  W.  1121. 
<8=>I60(4)  (Mo.App.)  Written  notice  of  appeal 
in  attachment  suit  in  justice  court,  served  on 
adverse  party  more  than  ten  days  before  first 
day  of  term  of  circuit  court  to  which  appeal  was 
returnable,  complied  with  requirements  of  Rev. 
St.  1909,  f  7582,  prescribing  when  notice  of  ap- 
peal from  justice's  judgment  shall  be  given.— 
Shwayder  v.  Altenberg,  191  S.  W.  1121. 
<S=»I74(15)  (Ark.)  Under  Kirby's  Dig.  g  4682, 
a  set-off  not  pleaded  in  justice  court  cannot  be 
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made  an  issue  in  the  circuit  court. — McDaniel 
v.  Jonesboro  Trust  Co.,  191  S.  W.  016. 
«=>174(17)  (Tex.Civ.App.)  Where,  on  appeal 
from  a  judgment  of  the  justice  of  the  peace, 
the  defendant  claimed  that  the  pleadings  were 
insufficient,  and  plaintiff  was  allowed  to  amend 
merely  to  make  explicit  the  ground  of  recov- 
ery, there  was  no  prejudice  to  the  defendant  by 
reason  of  irregularities  in  pleading  in  the  jus- 
tice court. — Vaughan  Lumber  Co.  v.  Bybee  A 
Wood,  191  8.  W.  827. 

«=>  183(1)  (Tex.Civ.App.)  Where  the  judgment 
entered  stated  that  all  matters  of  fact  and 
law,  the  introduction  of  evidence,  and  the  ar- 
gument of  counsel,  were  submitted  to  the  jus- 
tice court,  every  presumption  will  be  indulged 
to  support  the  judgment;  such  recitals  being 
decisive. — Vaughan  Lumber  Co.  v.  Bybee  & 
Wood,  191  S.  W.  827. 

JUSTIFIABLE  HOMICIDE. 

See  Homicide,  «=>112. 

JUSTIFICATION. 

See  Libel  and  Slander,  «=>54-100. 

LABELS. 

See  Agriculture,  <3=7. 

LACHES. 

See  Cancellation  of  Instruments,  <8=34;  Quo 
Warranto,  <9=>2»;  Trusts,  <S=>365. 

LANDLORD  AND  TENANT. 

See  Appeal  and  Error  «=>1036 :  Crops,  «=>2 ; 
Intoxicating  Liquors,  <8=»143%. 

m.  LANDLORD'S  TITLE  AND  RE- 
VERSION. 
(B)  Estoppel  of  Tenant. 

<S=»63(1)  (Tex.Civ.App.)  Rule  that  tenant  can- 
not dispute  landlord's  title  applies  where  tenant 
seeks  to  acquire  title  by  virtue  of  possession  ob- 
tained by  lease,  but  not  where  he  acquires  an 
outstanding  superior  title.— City  of  Laredo  v. 
Salinas,  191  S.  W.  190. 

<g=>63(3)  (Ky.)  A  tenant  of  real  estate,  who 
was  her  landlord's  grantor,  could  not  assail 
title  of  landlord  on  ground  of  fraud  in  pro- 
curing deed  without  first  surrendering  posses- 
sion of  premises.— Finlayson  v.  Cuyuga  Coal  & 
Coke  Co.,  191  S.  W.  486. 

<8=>68  fTex.Civ.App.)  A  tenant  cannot  dispute 
title  of  his  landlord  and  attorn  to  another  with- 
out surrendering  possession.— Jolley  v.  Brown, 
191  S.  W.  177. 

X.  RENTING  ON  SHARES. 

«=»326(1)  (Ark.)  A  tenant  of  a  fruit  farm  who 
failed  to  comply  with  the  terms  of  his  lease  and 
abandoned  the  premises  on  the  landlord  secur- 
ing the  appointment  of  a  receiver  held  not  en- 
titled to  recover  his  share  of  the  net  proceeds  of 
the  crop  gathered  and  marketed  by  the  landlord. 
—Goldstein  v.  Biggs,  191  S.  W.  219. 
«=>330(2)  (Tex.Civ.App.)  Where  lessor  of  land 
conveyed  it,  his  grantee  as  assignee  of  lease  con- 
tract was  entitled  to  recover  crops  or  value 
thereof,  which  belonged  to  lessor  under  terms 
of  contract.— Jolley  v.  Brown,  191  S.  W.  177. 


See  Public  Lands. 


LANDS. 
LAPSE. 


See  Wills,  «=>858. 


LARCENY. 

I.  OFFENSES  AND  RESPONSIBILITY 
THEREFOR. 

<8=>3(2)  (Tex.Cr.App.)  In  order  to  constitute 
theft  under  the  general  statute,  the  fraudulent 
intent  to  deprive  the  owner  of  his  property  must 
exist  at  the  time  of  the  taking.— Miller  v.  State, 
191  S.  W.  1163. 

®=>I5(1)  (Tex.Cr.App.)  Where  appellant  took 
and  advertised  horses  for  sale  to  secure  his 
pasturage  charges,  and  later  removed  them  from 
the  county,  and  the  matter  was  in  dispute  in 
justice  court,  the  original  taking  was  not 
fraudulent  for  the  purpose  of  depriving  the  own- 
er of  his  property,  and  did  not  constitute  theft. 
—Miller  v.  State,  191  S.  W.  1163. 

IX  PROSECUTION  AND  PUNISH- 
MENT. 
(B)  Evidence. 

<S=>55  (Ark.)  In  a  prosecution  under  Kirby's 
Digest.  §  1902,  for  stealing  growing  timber,  evi- 
dence held  to  warrant  a  conviction. — Smith  v. 
State,  191  S.  W.  918. 

(O)  Trial  and  Review. 

<8=>70(3)  (Tex.Cr.App.)  Where  the  original  tak- 
ing was  not  fraudulent,  a  charge  that  where 

Sroperty  is  stolen  in  one  county  the  taker  may 
e  prosecuted  in  any  county  into  which  he  has 
carried  the  property,  was  not  appropriate. — 
Miller  v.  State,  191  S.  W.  1168. 
€=»82  (Ark.)  In  a  prosecution  under  Kirby's 
Dig.  |  1902,  for  stealing  growing  timber,  ver- 
dict finding  defendant  guilty  of  grand  larceny 
(stealing  timber)  as  charged  in  the  indictment 
will  support  a  conviction.— Smith  v.  State,  191 
S.  W.  913. 

LAW. 

See  Evidence,  <S=>568. 

LAW  OF  THE  CASE. 

See  Appeal  and  Error,  «=1097,  1099,  1195. 

LEADING  QUESTIONS. 

See  Witnesses,  «=>240. 

LEASE. 

See  Intoxicating  Liquors,  «=>143%;  Landlord 
and  Tenant 

LEAVE  OF  COURT. 

See  Pleading,  <8=»236,  238. 

LEGISLATIVE  POWER. 

See  Constitutional  Law,  <8=»62. 

LETTERS. 

See  Vendor  and  Purchaser,  <8=>28. 

LIBEL  AND  SLANDER. 

HI.  JUSTIFICATION  AND  MITIGA- 
TION. 

«=>54  (Ky.)  Defendant  admitting  the  speaking 
of  the  substance  of  the  words  charged,  though 
not  the  exact  words,  may  justify  the  speak- 
ing on  the  ground  of  their  truth.— Ray  y. 
Shemwell,  191  S.  W.  662. 

XV.  ACTIONS. 

(B)  Parties,  Prellmlnnrr  Proceedlnjr»» 
and  Pleading;. 

&=>94(4)  (Ky.)  The  charge  in  the  slanderous 
words  complained  of,  "He  stole  from  me,"  be- 
ing general,  and  not  specific,  the  pleading  in 
justification  must  aver  the  acts  constituting  the 
stealing,  to  give  plaintiff  notice.— Ray  v.  Shem- 
well, 191  S.  W.  662. 
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<8=>l  10(1)  (Ky.)  Evidence  that,  the  parties  be- 
ing partners,  plaintiff  sold  an  article  in  his 
possession  belonging  to  the  firm,  and  refused 
defendant  any  part  of  the  profits,  being  only 
failure  to  pay  a  debt,  is  inadmissible  in  jus- 
tification of  a  charge  of  larceny— Ray  v.  Shem- 
well,  191  S.  W.  662. 

Evidence  that  plaintiff  computed  at  more  than 
it  was  interest  on  defendant's  debt  to  him,  and 
defendant,  being  ignorant,  paid  it,  at  most 
constituting  obtaining  property  by  false  pre- 
tenses, is  inadmissible  in  justification  of  a, 
charge  of  larceny.— Id. 

LIBERTY  TO  CONTRACT. 

See  Constitutional  Law,  SUB- 
LICENSES. 

See  Carriers,  <8=>8;  Negligence,  <S=»32. 

I.  FOR  OCCUPATIONS  AND  PRIVI- 
LEGES. 

4£s»5'/2  (Mo.App.)  Power  of  board  of  alderir» 
of  St.  Louis  to  fix  license  taxes  for  gas  companies 
held  not  to  be  denied  on  theory  that  under 
Charter  1914,  art  13,  5  10,  Laws  1913,  pp. 
002-620,  such  matters  rested  exclusively  with- 
in power  of  board  of  public  utilities  of  city 
and  state  Public  Service  Commission.— Ex  parte 
Holman,  191  S.  W.  1109. 

e}=»7(3)  (Mo_App.)  Imposition  of  license  tax 
vfpon  only  gas  company  doing  business  in 
municipality  is  not,  where  such  corporation  had 
no  exclusive  franchise,  in  violation  of  Const, 
art.  10,  S  3,  requiring  uniformity  of  taxation.— 
Ex  parte  Holman,  191  8.  W.  1109. 
«J=>7(8)  (Mo.App.)  As  a  municipality  can  in- 
crease or  diminish  license  taxes,  imposition  of  a 
new  tax  does  not  amount  to  double  taxation,  and 
hence  municipality  can  investigate  public  service 
corporation  to  determine  proper  license  'tax. — 
Ex  parte  Holman,  191  S.  W.  1109. 

LIENS. 

See  Homestead,  <J=»110;  Judgment',  <8=>768- 
801;  Livery  Stable  and  Garage  Keepers,  <$=> 
8:  Mechanics'  liens;  Taxation,  «J=>825, 
830;  Vendor  and  Purchaser,  «=>248-296. 

LIFE  ESTATES. 

Sea  Deeds,  <8=>129;  Remainders,  <g=>9. 
«J=>I7  (Ky.)  A  life  tenant  cannot  make  im- 
provements and  burden  the  remainderman  with 
their  cost;  as  the  owner  of  the  fee  is  entitled 
to  receive  his  land  at  the  expiration  of  the  life 
estate  in  the  same  condition,  natural  wear  and 
tear  excepted,  as  it  was  at  the  beginning.— 
Larmon  v.  Larmon,  191  S.  W.  110. 

LIFE  INSURANCE. 

Sea  Insurance. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Constitutional  Law, 
<8=>107,  171 ;  Executors  and  Administrators, 
«J=»437;  Municipal  Corporations,  <8=>564. 

X.  STATUTES  OF  LIMITATION. 

(A)  Nature,  Validity,  and  Construction  In 
General. 

«=>6(9)  (Tex.Civ.App.)  In  view  of  Acts  33d  Leg. 
(1st  Called  Sess.)  c.  27  (Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  5695),  held  that  vendor's  lien 
notes  executed  December  10,  '1883,  were  bar- 
red by  statutes  of  4  and  of  10  years'  limitation, 
and,  not  being  valid  obligations  when  chapter 
27  took  effect,  holder  could  not,  by  virtue  of 
chapter  27,  toll  statute  of  limitation  by  filing 


a  suit  to  foreclose  his  lien  within  12  months.— 
Key  v.  Jones,  191  S.  W.  736. 

tB)  Limitations  Applicable  to  Particular 
Action*. 

<8=>25(2)  (Mo.)  The  ten-year  statute  of  limita- 


extended  by  the  nonforfeiture  law  (Rev.  St. 
1899,  |  7897  et  seq.,  now  Rev.  St.  1909,  5  6946 
et  seq.).— Liebing  v.  Mutual  Life  Ins.  Co.  of 
New  York,  191  S.  W.  250. 
<g=>25(3)  (Ky.)  A  note  not  negotiated  before 
maturity,  but  remaining  in  the  hands  of  orig- 
inal obligees,  is  not  affected  by  the  five-year 
limitation  of  Ky.  St.  g  2515,  upon  actions  upon 
notes  "placed  on  the  footing  of  a  bill  of  ex- 
change."—Sim  v.  Citizens'  Bank  of  Carrsville, 
191  S.  W.  489. 

€=32(1)  (Tenn.)  Since  an  owner  of  land  suing 
for  timber  wrongfully  removed  may  waive  the 
trespass,  and  recover  in  indebitatus  assumpsit, 
his  action  is  subject  to  limitation  of  Shannon's 
Code,  |  4472,  of  six  years,  and  not  of  section 
4470  of  three  years  if  he  waives  the  tort. — 
Frankfort  I*nd  Co.  v.  Hughett,  191  S.  W.  530. 

<9=>34(1)  (Mo.)  The  ten-year  statute  of  limita- 
tions (Rev.  St.  1909,  f  1888),  as  to  any  "writ- 
ing •  •  *  for  the  payment  of  money,"  and 
not  the  five-year  statute,  (section  1889),  as  to 
a  "liability  created  by  statute,"  etc.,  applies  to 
liability  upon  a  life  insurance  policy,  although 
extended  by  the  nonforfeiture  law  (Rev.  St. 
1899,  |  7897  et  seq.,  now  Rev.  St.  1909,  (  6946 
et  seq.).— Liebing  v.  Mutual  Life  Ins.  Co.  of 
New  York,  191  S.  W.  250. 

U.  COMPUTATION  OF  PERIOD  OF 
LIMITATION. 

(A)  Accrual  of  til  Kb t  of  Action  or  De- 
fense. 

®=>46(5)  (Tex.Civ.App.)  Where  personal  serv- 
ices are  rendered  during  lifetime  of  a  decedent 
under  an  express  contract  to  pay  therefor  by 
will,  limitations  do  not  begin  until  after  death 
of  decedent.— Henderson  v.  Davis,  191  S.  W. 
358. 

€=49(8)  (Ky.)  The  cause  of  action  reclaiming 
usurious  interest  arises  when  it  has  been  paid. — 
Taulbee  v.  Hargis,  191  S.  W.  320. 

The  mere  assignment  of  usurious  obligation 
does  not  set  statute  of  limitations  running,  be- 
cause it  is  the  same  usurious  obligation,  and  no 
transaction  occurred  sufficient  to  make  a  nova- 
tion which  could  be  deemed  a  payment  of  the 
obligation.— Id. 

■8=56(2)  (Tex.Civ.App.)  The  liability  of  the 
organizer  of  a  corporation,  under  his  contract 
to  indemnify  against  all  loss  a  subscriber  to  its 
stock  who  executed  a  note,  did  not  begin,  and 
was  not  intended  to  begin,  until  after  the  sub- 
scriber had  suffered  loss  or  damage  because  of 
the  execution  of  the  note  to  which  the  contract 
of  indemnity  related.— Anderson  v.  First  Nat 
Bank,  191  S.  W.  836. 

(F)  Ignorance,  Mistake,  Trust,  Frand,  and 
Concealment  of  Cause  of  Action. 

€=99(1)  (Ky.)  Under  Ky.  St  {  2532,  excepting 
time  covered  by  obstruction  from  limitation  pe- 
riod, indirect  obstruction  must  amount  to  some 
conduct  misleading  plaintiff  so  as  to  prevent 
him  fom  suing  when  he  desires  to  do  so;  and 
words  "defeat  or  obstruct"  implv  some  act  pre- 
venting suit  which  plaintiff  cannot  with  rea- 
sonable diligence  overcome.— Reuff-Griffin  Dec- 
orating Co.  v.  Wilkes,  191  S.  W.  443. 

Under  Ky.  St  §  2532,  excepting  time  covered 
by  obstruction  to  an  action  from  the  limitation 
period,  the  obstruction  created  by  promise  to 
continue  payment  to  employe  sustaining  a  per- 
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aonal  injury  must  be  such  as  would  enable  em- 
ploye to  maintain  suit  upon  it,  if  violated. — Id. 

«=>I04(2)  (Ky.)  Under  Ky.  St.  |  2532.  except- 
ing time  covered  by  obstruction  to  action  from 
limitation  period,  mere  ignorance  of  facts  con- 
stituting cause  of  action  resulting  from  want  of 
diligence  is  not  an  obstruction,  but  concealment 
of  facta  on  which  cause  of  action  arises  by  one 
under  duty  to  disclose  it  is  fraudulent  obstruc- 
tion.—Reuff-Griffin  Decorating  Co.  t.  Wilkes, 
191  S.  W.  443. 

(O)  Pendency  of  Legal  Proceedings,  In- 
junction, Stay,  or  War. 

«=>  1 09  (Tex.Oiv.App.)  The  two-year  statute  of 
limitations  does  not  begin  to  run  against  a  rail- 
road corporation  which  had  resumed  possession 
of  its  property  after  receivership  for  acts  of  the 
receivers  until  the  resumption  of  possession. — 
Kansas  City,  M.  &  O.  Ry.  Co.  of  Texas  v. 
Weaver,  191  S.  W.  591. 

(H)  Commencement  of  Action  or  Other 
Proceeding. 

<S=»I23  (Tex.Civ.App.)  Under  Act  April  3, 1913 
(Acta  33d  Leg.  c.  123  [Vernon's  Sayles'  Ann. 


Civ.  St  1914,  arts.  5693-5695]),  effective  July 
1,  1913,  suit  for  land  held  commenced  by  filing 
of  first  amended  petition  July  7,  1918,  or  by 
second  amended  petition  of  January  5,  1914, 
and  hence  within  one-year  limitation  of  statute. 
—Smith  v.  Tipps,  191  S.  W.  892. 

A  pleading  bad  on  demurrer  may  be  suffi- 
cient to  stop  the  running  of  the  statute.— Id. 
<S=>I24  (Ky.)  Under  Bulk  Sales  Law  (Ky.  St. 
5  2651a,  subsec.  2),  requiring  creditors  to  brine 
all  civil  actions  to  set  aside  sales  within  90 
days,  and  Civ.  Code  Prac  §  2,  defining  a  civil 
action,  a  creditor  cannot  avoid  the  limitation 
statute  by  intervening  after  90  days  in  an  ac- 
tion commenced  within  the  statutory  period 
by  another  creditor.— Patterson  v,  Peaslee- 
Oaulbert  Co.,  191  S.  W.  670. 

V.  PLEADING,  EVIDENCE,  TRIAL, 
AND  REVIEW. 

<S=»I82(5)  (Ky.)  Defendant  may  waive  the  stat- 
ute of  limitations  if  he  desires  to  do  so,  and  if 
he  would  avail  himself  thereof  as  a  bar  to  an 
action  against  him,  he  must  plead  the  statute. 
— Taulbee  v.  Hargis,  191  S.  W.  320. 
«=>189  (Ky.)  Where  a  bond  to  secure  a  pur- 
chaser of  stock  against  loss  was  given  in  1889, 
and  a  petition  filed  in  1904  alleged  that  the 
stock  was  worthless  at  all  times,  and  the  de- 
fendant denied  that  the  stock  was  worthless  or 
the  company  insolvent  in  1892,  the  cause  of  ac- 
tion was  not  barred,  in  view  of  amendment  to 
the  petition  alleging  insolvency  after  1892.— 
Harvey  v.  Rogers,  191  S.  W.  894. 
<3=>I97(2)  (Ky.)  In  action  for  personal  injury 
required  by  Ky.  St.  f  2516,  to  be  brought  with- 
in one  year,  evidence  held  not  to  show  fraud- 
ulent concealment  as  to  party  by  whom  plain- 
tiff was  employed  amounting  to  obstruction  of 
action  against  proper  party,  so  as  to  except 
running  of  statute,  as  provided  by  section  2532. 
—Reuff-Griffin  Decorating  Co.  v.  Wilkes,  191  S. 
W.  443. 

In  action  for  personal  injury  wherein  plain- 
tiff claimed  that  defendant's  agreement  to  con- 
tinue payment  of  his  wages  was  an  obstruction 
excepted  by  Ky.  St  §  2532,  from  the  limitation 
period,  evidence  held  not  to  show  such  alleged 
agreement— Id. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  <8=»150,  159,  218;  Telegraphs 
and  Telephones,  «=»54. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 


LIS  PENDENS. 

See  Abatement  and  Revival;  Partition,  «=»27. 

LIVERY  STABLE  AND  GARAGE 
KEEPERS. 

«=»8(1)  (Ark.)  Wheelwrights  and  mechanics  re- 
pairing automobiles  are,  under  the  common  law, 
entitled  to  a  Hen  thereon.— J.  M.  Lowe  Auto  Co. 
v.  Winkler,  191  S.  W.  927. 

Kirby's  Dig.  M  5013-5016,  as  amended  by 
Acts  1911,  giving  lien  to  blacksmiths  and  wheel- 
wrights, held  to  abrogate  Kirby's  Dig.  ff  5017- 
5019,  and  to  do  away  with  the  common-law  lien 
of  such  artisans. — Id. 

<8=>8(4)  (Ark.)  In  replevin  for  possession  of 
motor  car  on  which  defendants  had  made  repairs, 
held,  that  filing  of  counterclaim  asserting  lien 
therefor  within  90  days  after  repairs,  no  other 
notice  having  been  filed  pursuant  to  Kirby's 
Dig.  Jf  5013-5019,  amended  by  Acts  1911,  p. 
298,  is  not  commencement  of  suit  to  enforce  lien; 
such  matter  not  being  a  proper  subject  of  coun- 
terclaim within  section  6099. — J.  M.  Lowe  Auto 
Co.  v.  Winkler,  191  S.  W.  927. 

LIVE  STOCK. 

See  Carriers,  <6=>215-230. 

LOCAL  OPTION. 

See  Intoxicating  Liquors,  €=>25,  139. 

LOGS  AND  LOGGING. 

See  Appeal  and  Error,  <§=>1050;  Damages, 
*»112;  Evidence,  <8=»442,  445,  450;  Trial, 
<8=»252. 

4=32  (Ark.)  Under  a  deed  reserving  timber 
without  specifying  time  for  removal,  it  must 
he  removed  within  a  reasonable  time. — Beene  v. 
Green,  191  S.  W.  915. 

Where  nearly  15  years  had  elapsed,  and  no  ex- 
cause  for  delay  was  shown,  held,  that  the  court 
should  have  declared  as  a  matter  of  law  that 
timber  reserved  by  defendant  in  bis  deed  had 
not  been  removed  within  a  reasonable  time. — 
Id. 

<8=»3(1)  (Ark.)  That  defendants  refrained  from 
cutting  standing  timber  within  time  limited  in 
contract  under  a  promise  of  an  extension  held 
to  constitute  sufficient  consideration  for  exten- 
sion.— Nothwang  v.  Harrison,  191  S.  W.  2. 

«=>8(5)  (Ark.)  In  an  action  for  breach  of  a 
contract  to  cut  and  haul  timber  to  defendant's 
mill,  measure  of  damages  is  held  loss  of  profits. 
— Boynton  Land  6c  Lumber  Co.  v.  Dye,  191  S. 
W.  13. 

That  cost  of  establishing  slab  roads  should 
have  been  deducted  from  plaintiff's  gross  profits 
to  arrive  at.  net  profits.— Id. 

Evidence  held  not  to  establish  either  an  ex- 
press or  an  implied  independent  contract  to  pay 
plaintiff  for  constructing  slab  roads. — Id. 

<8=?I5(2)  (Ky.)  Contract  for  driving  logs  to  be 
paid  for  at  25  cents  a  log  as  delivered  *'on  es- 
timates agreed  on"  held  to  entitle  plaintiff  be- 
fore completion  to  payment  only  to  the  extent 
defendant  admits  in  his  estimates. — Johnson  t. 
Tackitt,  191  S.  W.  117. 

LONG  ACCOUNTS. 

See  Reference,  <8=»8. 

LOOKOUTS. 

See  Master  and  Servant,  <8=»31L 

LOST  INSTRUMENTS. 

See  Corporations,  «=»109;  Records,  <8=>18L 
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MALPRACTICE. 

See  Physicians  and  Surgeons,  <g=>14,  18. 

MANDAMUS. 

See  Courts,  «=207;  Certiorari,  «=>S3. 

I.  NATURE  AND  GROUNDS  IN  GEN- 
ERAL. 

<£=>I6(1)  (Mo.App.)  Mandamus  will  not  issue 
to  restore  a  civil  service  officer  to  an  office  be- 
cause of  irregularities  in  his  removal,  where  it 
would  be  the  duty  of  his  superior  officer  to 
remove  him  immediately  after  reinstatement. — 
State  ex  rel.  Stickle  v.  Martin,  191  S.  W.  1064. 

XI.  SUBJECTS  AND  PURPOSES  OF 
RELIEF. 

(A)  Acta  and  Proceedings  of  Courts, 
Judu-es,  and  Judicial  Officer*. 

(g=>28  (Tex.)  The  exercise  of  judicial  discretion 
is  not  subject  to  control  by  mandamus. — Lau- 
raine  v.  Ashe,  191  S.  W.  563. 
€==>29  (Mo.)  Generally  speaking,  mandamus 
will  lie  to  compel  the  appointment  as  adminis- 
trator of  a  person  entitled  thereto  under  Rev. 
St  1909.  §  15,  stating  the  priority  of  right  to 
administer  decedent's  estates.— State  ex  rel. 
Thompson  v.  Nortoni,  191  S.  W.  429. 

Where  the  probate  judge  found  that  the  wid- 
ow of  deceased  had  by  antenuptial  contract 
waived  her  right  to  administer  the  estate,  his 
determination  was  judicial,  and  his  judgment 
could  not  be  reviewed  on  mandamus. — Id. 
«=>42  (Ky.)  Civ.  Code  Prac.  §  296,  requiring 
court  upon  request  to  allow  in  its  order  dis- 
solving injunction  not  exceeding  20  days  in 
which  to  file  motion  for  reinstatement,  held 
mandatory  and  enforceable  by  mandamus  from 
Court  of  Appeals.— McCreary  County  v.  Bry- 
ant, 191  S.  W.  119. 

(B)  Acta  and  Proceedings  of  Pnbllo  Offi- 
cers and  Boards  and  Municipalities. 

«J=>74(3)  (Mo.)  Mandamus  held  not  to  lie  to 
compel  a  board  of  election  commissioners  to 
rescind  its  action  in  accepting  a  certificate  of 
nomination  and  in  placing  the  nominee's  name 
on  the  ballot,  where  they  acted  in  good  faith 
before  suit  was  brought,  within  scope  of  their 
authority.— State  ex  rel.  Hagerman  v.  Drabelle, 
191  S.  W.  691. 

€=74(5)  (Ky.)  The  election  officers  may  be 
compelled  by  mandamus  to  perform  the  min- 
isterial duty  of  signing  and  certifying  the  poll- 
books  and  election  returns  of  an  election  for 
graded  school  trustee.— Lewis  v.  Ralston,  191  S. 
W.  870. 

<8=>88  (Tex.)  In  view  of  Const,  art  12,  §  6, 
and  Vernon's  Sayles'  Ann.  Civ.  St  1914,  arts. 
1126-1128,  held  that,  act  of  secretary  of  state 
in  issuing  a  corporate  charter  being  discre- 
tionary, and  not  purely  ministerial  or  impera- 
tively required  by  law,  he  cannot  be  required  by 
mandamus  to  issue  charter  where  he  has  not 
received  satisfactory  evidence  that  provisions  of 
article  1126  have  been  complied  with.— Beach  v. 
McKay  191  S.  W.  557. 

Whether  corporate  stock  had  been  subscribed 
in  good  faith,  and  50  per  cent,  thereof  had  been 
paid  in  cash  or  equivalent  as  required  by  Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  art  1126,  held 
questions  of  fact  to  be  determined  by  secretary 
of  state  in  exercise  of  his  discretion  under  ar- 
ticle 1128,  and  not  coercible  by  mandamus. — Id. 
€=»  I  1 1  (Tex.Civ.App.)  A  judgment  directing 
the  payment  of  the  amount  by  a  county  out  of 
any  funds  of  a  contractor,  without  disposing  of 
the  issue  as  to  the  existence  of  such  funds 
raised  by  the  pleading,  is  not  final  so  as  to  be 
payable  under  Rev.  St.  1911,  art  1368,  and 
cannot  be  enforced  by  mandamus.— Culberson 
County  v.  Groves  Lumber  Co.,  191  S.  W.  165. 


HI.  JURISDICTION,  PROCEEDINGS, 
AND  RELIEF. 

<3=>I72  (Tex.).  In  mandamns  to  vacate  receiver 
ship  as  to  certain  property,  the  court  will  nol 
inquire  whether  the  order  appointing  the  re- 
ceiver was  providently  made. — Lauraine  v.  Ashe, 
191  S.  W.  563. 

®=»I82  (Tex.Civ.App.)  Mandamus  cannot  issue 
against  the  members  of  the  county  court  to 
compel  them  to  pay  a  judgment,  where  the 
proceedings  were  against  the  county  as  such. 
— Culberson  County  v.  Groves  Lumber  Co.,  191 
S.  W.  165. 

MANSLAUGHTER. 

See  Homicide. 

MARKETABLE  TITLE. 

See  Vendor  and  Purchaser,  <8=»130. 

MARRIAGE. 

See  Bigamy;  Divorce;  Husband  and  Wife. 

<8=>ll  (Tex.Civ.App.)  If  deceased  entered  into 
valid  common-law  marriage,  he  was  never  the 
husband  of  another  woman,  though  they  after- 
wards went  through  the  legal  form  of  statutory 
marriage.— Walton  v.  Walton,  191  S»  W.  188. 
9=>  1 3  (Tex.Civ.App.)  The  validity  of  common- 
law  marriage  is  not  an  open  question  in  Texas. 
—Walton  v.  Walton,  191  S.  W.  188. 
«3=>52  (Tex.Civ.App.)  Where,  in  proceeding  for 
appointment  of  administrator,  evidence  showed 
common-law  marriage,  but  that  deceased  lived 
apart  from  his  wife  for  long  period,  instruc- 
tion should  have  been  given  that  to  constitute 
valid  common-law  marriage  it  is  not  necessary 
that  parties  live  together  for  any  specified  time. 
—Walton  v.  Walton,  191  8.  W.  188. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  <S=»173,  8S2,  930;  Com- 
merce, <8=>27 ;  Death,  <S=>31;  Evidence,  «=» 
236,  272,  539%,  590;  Insurance,  @=>513, 
514,  594.  624;  Railroads,  «=»17,  281;  Re- 
moval of  Causes,  «=»3,  86;  Trial,  «=>194, 
251,  252. 

I.  THE  RELATION. 
(B)  Statutory  Rearulatlon. 

€=>l6'/2-  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  <J=»  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

II.  SERVICES  AND  COMPENSATION. 

(A)  Performance  of  Services. 

<g=>63  (Mo.App.)  Where  defendant  contracted 
to  employ  plaintiff  at  bis  mill,  and  to  pay  him 
$200  if  the  mill  was  sold  before  expiration  of 
the  contract  of  employment,  but  plaintiff  vol- 
untarily quit  work  before  the  mul  was  sold, 
defendant  was  not  liable  to  pay  him  the  $200. 
—Holding  v.  Kessinger,  191  S.  W.  1077. 

HI.  MASTER'S  LIABILITY  FOR  IN- 
JURIES TO  SERVANT. 
(A)  Hature  and  Extent  la  General. 

«=>87'/2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  €=>  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

<8=>88(1)  (Mo.App.)  Where  plaintiff  in  employ 
of  a  third  person  was  assigned  by  his  employer 
to  do  certain  work  in  a  shed  on  premises  of 
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defendant  which  defendant  had  authorised  em- 
ployer to  UBe,  plaintiff  was  not  an  employe  of 
defendant.— Behre  t.  Hemp  &  Co.,  191  S.  W. 
1038. 

«=>90  (Tex.Cir.App.)  Where  an  employe1  is  en- 
gaged in  a  dangerous  service,  it  is  the  master's 
duty  to  use  all  reasonable  and  necessary  means 
to  protect  him  against  any  danger  which  might 
reasonably  be  expected  to  arise  from  extrane- 
ous causes,  and  the  greater  the  peril  the  great- 
er the  degree  of  care  exacted.— Rule  Cotton 
Oil  Co.  v.  Russell,  191  S.  W.  802. 
€=>95'/2  (Tenn.)  In  action  for  death  of  mine 
servant,  where  there  is  no  evidence  that  any  of 
the  duties  required  of  foreman  were  neglected, 
held  immaterial  whether  mine  foreman  had  cer- 
tificate required  by  Acts  1903,  c.  237.— Lively  v. 
American  Zinc  Co.  of  Tennessee,  191  S.  W.  975. 

(B)  Tools,  Machinery,  Appliances,  and 
Places  for  Work, 

«=»  1 07(5)  (Ky.)  Safe-place  doctrine  has  no  ap- 
plication to  danger  created  by  a  miner  remov- 
ing coal  from  under  slate  which  fell  and  in- 
jured him. — New  Hughes  Jellico  Coal  Co.  v. 
Gray,  191  S.  W.  78. 

®=a  1 1 1  (1)  (Mo.App.)  Although  the  equipment 
of  cars  complies  with  federal  Safety  Appliance 
Act,  if  the  carrier  so  operates  the  cars  that  it 
is  necessary  to  go  between  them,  as  by  making  a 
"flying  switch,"  violates  the  statute.— -Christy  v. 
Wabash  R.  Co.,  191  S.  W.  241. 

A  carrier's  liability  for  switchman's  death 
from  being  compelled  to  go  between  cars  in  or- 
der to  raise  the  pin  for  a  "flying  switch,"  does 
not  depend  on  whether  or  not  he  fell  in  the 
immediate  effort  to  pull  the  pin  or  before  be- 
ginning the  act  of  uncoupling. — Id. 

A  railroad  is  not  relieved  from  liability  for  in- 
juries from  violation  of  federal  Safety  Appli- 
ance Act  resulting  from  employe's  having  been 
compelled  to  stand  on  the  footboard  of  a  switch 
engine  to  lift  a  coupling  pin  to  make  a  "flying 
switch"  by  the  fact  that  footboards  on  switch 
engines  are  allowed  by  law. — Id. 

The  location  of  a  freight  car  ladder  at  the 
side  near  the  end  of  a  car  does  not  carry  the 
implication  that  it  was  intended  by  the  law 
that  an  employ 6  should  stand  on  such  ladder 
and  then  swing  a  part  of  his  body  around  the 
end  of  the  cars  in  order  to  reach  the  uncoupling 
device. — Id. 

<3=>lll(l)  (Tex.Civ.App.)  Where  plaintiff  was 
employed  to  unload  freight  cars,  it  was  the 
employer's  duty  to  use  all  reasonable  precau- 
tions to  keep  other  cars  from  rolling  down  a 
grade  siding  and  colliding  with  the  car  in  which 
plaintiff  worked. — Rule  Cotton  Oil  Co.  v.  Rus- 
sell, 191  S.  W.  802. 

<S=»1 18(2)  (Tenn.)  In  Acts  1915,  c.  169,  §  27,  re- 
garding appliances  in  mines,  where  word  "safe" 
is  followed  by  special  provisions,  held,  that  stat- 
ute will  be  construed  to  require  use  of  these 
means. — lively  v.  American  Zinc  Co.  of  Tennes- 
see, 191  S.  W.  975. 

Where  a  statute  requires  mine  owner  to  use 
such  reasonably  safe  machinery  as  is  in  general 
use  in  such  business,  he  may  choose  between  dif- 
ferent types  of  machinery  in  such  general  use, 
and  is  not  liable  because  another  style  than 
adopted  may  be  found  safer.— Id. 
<8=>l  18(6)  (Tenn.)  Duty  to  comply  with  specific 
provisions  of  a  statute  designed  as  precautions 
against  accidents  in  the  use  of  a  mine'  elevator 
is  absolute,  and  is  not  satisfied  by  approximation 
or  by  exercise  of  reasonable  diligence  or  ordinary 
care  to  comply.— Lively  v.  American  Zinc  Co.  of 
Tennessee,  191  S.  W.  975. 

Under  a  statute  requiring  the  owners  of  mines 
to  provide  safe  and  available  machinery  for  ele- 
vators, held,  that  the  word  "safe"  means  "rea- 
sonably safe"  within  meaning  of  law,  and  such 
machinery  as  is  in  general  use  among  employers 
of  ordinary  caution  in  same  business  under  same 
circumstances.— Id. 


(C)  Methods  of  Work,  Rnles,  and  Orders. 

®=>I4I  (Ky.)  Railroads  must  make  and  promul- 
gate such  reasonable  rules  for  government  of 
employes  and  operation  of  trains  as  will  safe- 
guard traveling  public,  employes,  and  property 
of  company  and  shipper.— Louisville  &  N.  R. 
Co.  v.  Mitchell,  191  S.  W.  465. 

<H)  Fellow  Servant*. 

<S=»I77  (Tex.Civ.App.)  Whether  employe  of 
lumber  company  snaking  logs  with  mules  was 
negligent  in  taking  short  cut  from  prepared 
path  did  not  depend  on  whether  he  could  or 
would  have  reasonably  foreseen  injury  to  plain- 
tiff, but  on  whether  he  should  have  anticipated 
that  some  injury  might  occur.— Kirby  Lumber 
Co.  v.  Bratcher,  191  S.  W.  700. 
<8=I98(10)  (Ky.)  Quarry  employe  pushing  emp- 
ty car  on  main  track,  where  he  had  the  right 
of  way,  was  not  fellow  servant  with  other  em- 
ployes, negligently  releasing  a  loaded  car  which 
ran  down  a  spur  track  and  onto  main  track, 
collided  with  the  empty,  and  injured  plaintiff. — 
Cummins  v.  W.  J.  Sparks  Co.,  191  S.  W.  515. 

(F)  Risks  Assumed  by  Servant. 

<8=»203(1)  (Tex.Civ.App.)  Distinction  between 
"contributory  negligence"  and  "assumption  of 
risk"  is  that  contributory  negligence  implies 
fault  or  breach  of  duty  on  part  of  injured  serv- 
ant, while  assumption  of  risk  is  assumption  by 
employe  of  risk  of  dangers  known  or  obvious  to 
him  as  incident  to  his  employment. — Gulf,  C.  & 
S.  F.  Ry.  Co.  v.  Cooper,  191  S.  W.  579. 
■8=204(1)  (Mo.App.)  Assumption  of  risk  does 
not  relieve  from  liability  for  switchman's  death 
resulting  from  violation  of  federal  Safety  Ap- 
pliance Act.— Christy  v.  Wabash  R.  Co.,  191 
S.  W.  241. 

«=»204(1)  (TeX.Civ.App.)  Federal  Employers 
Liability  Act  does  not  abolish  assumed  risk  as 
a  defense,  except  where  failure  of  railway  to 
comply  with  act  as  to  safety  appliance  equip- 
ment has  contributed  to  injury.— Gulf,  C.  & 
S.  F.  Ry.  Co.  v.  Cooper,  191  S.  W.  579. 
$=>204(3)  (Tex.Civ.App.)  Servant  employed  to 
snake  logs  held  not  to  assume  the  risk  of  being 
struck  by  a  log  negligently  handled  by  other 
employes,  in  view  of  Acts  33d  Leg.  c.  179,  pt. 
1,1  1  (Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art.  5246h).— Kirby  Lumber  Co.  v.  Bratcher, 
191  S.  W.  700. 

<8=»2I7(29)  (Ark.)  A  servant  does  not  assume 
risk  of  injury  caused  by  negligence  of  a  fellow 
servant  until  he  knows  of  it  and  appreciates  dan- 

Ser  incident  to  a  continuation  of  his  services. — 
ohnson  v.  Plunkett-Jarrell  Grocer  Co.,  191  S. 
W.  929. 

<8=s22l(4)  (Ky.)  The  rule  that  where  miner 
complained  that  slate  would  fall  and  foreman 
promised  to  timber  the  passage,  the  miner  could 
remain  for  reasonable  time  does  not  apply, 
where  the  risk  is  so  imminent  that  a  reason- 
ably prudent  man  would  not  incur  it. — New 
Hughes  Jellico  Coal  Co.  v.  Gray,  191  S.  W.  78. 
<S=>226(1)  (Tex.Civ.App.)  Under  federal  Employ- 
ers' Liability  Act,  railroad  brakeman  killed  be- 
tween two  cars  when  engineer  failed  to  obey 
his  stop  signal  held  not  to  have  assumed  risk 
in  placing  himself  before  standing  car;  the  en- 
gineer's act  being  that  of  the  master.— Gulf,  O. 
&  S.  F.  Ry.  Co,  v.  Cooper,  191  S.  W.  579. 

(O)  Contributory  NesrUarence  of  Servant. 

<8=»227(1)  (Tex.Civ.App.)  Distinction  between 
"contributory  negligence"  and  "assumption  of 
risk"  is  that  contributory  negligence  implies 
fault  or  breach  of  duty  on  part  of  injured  serv- 
ant, while  assumption  of  risk,  is  assumption  by 
employe  of  risk  of  dangers  known  or  obvious  to 
him  as  incident  to  his  employment. — Gulf,  C.  9e 
S.  F.  Ry.  Co.  v.  Cooper,  191  S.  W.  579. 
<S=228(2)  (Mo.App.)  Contributory  negligence  is 
no  defense  to  liability  for  switchman's  death  re- 
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suiting  from  violation  of  federal  Safety  AppU- 
ance  Act— Christy  v.  Wabash  R.  Co.,  191  Si  W. 
241. 

<S=»236(1S)  (Tez.Ci7.App.)  Employe  of  lumber 
company  standing  near  skidway  as  other  em- 
ploye came  up  snaking  log  held  negligent  in 
failing  to  move  away  from  the  skidway  and 
not  entitled  to  recover,  if  such  negligence  was 
the  proximate  cause  of  his  injuries. — Kirby 
Lumber  Co.  v.  Bratcher,  191  S.  W.  700. 
<8=>243(7)  (Ky.)  Railroad  rule  as  to  nagging 
trains  held  not  to  apply  to  movements  in  train- 
yards,  so  that  conductor  injured  in  trainyards 
could  recover,  though  he  did  not  obey  the  rule. — 
Louisville  &  N.  R.  Co.  v.  Mitchell,  191  S.  W.  465. 

It  is  the  duty  of  a  railway  conductor  to  exer- 
cise the  highest  degree  of  care  employed  by 
experienced  trainmen  in  such  service  to  conform 
to  safety  rules  of  the  company,  and  if  he  fails 
to  do  so  and  suffer  injuries,  he  cannot  recover. 
— Id. 

Under  rule  requiring  conductor  of  yard  trains 
to  know  when  trains  would  pass,  and  give  them 
clear  track,  he  had  right  to  rely  upon  statement 
of  local  train  dispatcher  in  answer  to  his  ques- 
tion, "When  would  the  next  train  come  from 
the  south?"— Id. 

(H)  Actions. 

<S=>250%.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  <8=»  num- 
ber sections  348-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

«=>258(18)  (Tex.Civ.App.)  In  action  for  dam- 
ages for  electrocution  of  plaintiff's  deceased  upon 
turning  an  electric  switch  as  commanded  by  his 
foreman,  negligence  of  the  vice  principal  in 
ordering  deceased  to  throw  the  switch  held  suffi- 
ciently pleaded.— San  Antonio  Portland  Cement 
Co.  v.  Gschwender,  191  S.  W.  599. 
<8=264(5)  (Ky.)  Under  allegations  that  a  hand 
car  was  negligently  operated  because  going  too 
fast,  testimony  that  those  operating  it  care- 
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lessly  jerked  its  propelHng_lever  was  inadmissi- 
ble.—Louisville  &  N. 
W.  113, 


R.  Co.  v.  Kirby,  191  S. 


<8=»264(15)  (Tex.Civ.App.)  In  action  for  inju- 
ries by  lumber  company's  servant,  held,  that 
there  was  no  material  variance  between  plead- 
ings and  proof  as  to  coemploye's  failure  to 
take  precautions  against  collision. — Kirby  Lum- 
ber Co.  v.  Bratcher,  191  S.  W.  700. 
<8=>265(2)  (Ky.)  A  miner  suing  for  alleged  in- 
juries while  at  work  must,  to  recover,  establish 
negligence  of  master,  occurrence  of  the  accident, 
and  that  injuries  sustained  are  the  proximate 
result  thereof. — North  Jellico  Coal  Co.  v.  Stew- 
art, 191  S.  W.  451. 

€=>265(14)  (Ark.)  In  an  action  under  the  feder- 
al Employer's  Liability  Act  for  death  of  a  brake- 
man,  burden  is  on  defendants  to  prove  contribu- 
tory negligence  on  part  of  deceased. — Lusk  v. 
Osborne,  191  S.  W.  944. 

<8=>270(11)  (Tenn.)  In  action  for  death  of  mine 
servant  caused  by  a  fall  from  an  elevator  in 
mine  shaft,  rejection  of  evidence  of  isolated  in- 
stances of  a  witness  respecting  construction  of 
mine  elevators  in  other  mines  held  not  error. — 
Lively  v.  American  Zinc  Co.  of  Tennessee,  191 
S.  W.  975. 

<8=»270(16)  (Ky.)  Under  allegations  that  plain- 
tiff servant  was  injured  by  a  hand  car  negligent- 
ly operated  too  fast  and  testimony  estimating  the 
hand  car's  speed  in  miles  per  hour,  it  was  re- 
versible error  to  exclude  defendant's  offered  tes- 
timony that  it  was  not  being  operated  at  an 
unusual  speed.— Louisville  &  N.  R.  Co.  v.  Kir- 
by, 191  S.  W.  113. 

<8=»274(3)  (Tex.Civ.App.)  In  an  action  by  the 
survivors  of  a  locomotive  engineer  killed  when 
struck  by  a  switch  engine  while  he  was  Inspect- 


ing .a  .locomotive,  his  survivors  should  have  been 
allowed  to  show  that  he  had  driven  the  locomo- 
tive he  was  inspecting  and  that  his  mission  was 
to  see  that  it  had  been  rendered  safe. — Hovey 
v.  See,  191  S.  W.  606. 

<8=278(10)  (Tenn.).  In  action  for  death  of  mine 
servant  caused  by  a  fall  from  an  elevator  in 
mine  shaft,  evidence  held  insufficient  to  justify 
finding  that  mine  was  not  properly  ventilated. — 
Lively  v.  American  Zinc  Co.  of  Tennessee,  191 
S.  W.  975. 

<®=>278<18)  (Ky.)  Railroad  conductor  injured 
in  rear-end  collision  when  bis.  train  was  pulling 
onto  siding  to  make  way  'for  another  train  made 
out  a  prima  facie  case  when  he  proved  rule  re- 
quiring trains  not  to  exceed  six  miles  per  hour 
on  an  obstructed  track,  and  that  the  train  which 
collided  with  his  was  going  at  a  greater  rate 
of  speed,  while  he  was  conforming  to  the  rule.— 
Louisville  &  N.  R.  Co.  v.  Mitchell,  191  S.  W. 
465. 

€=278(18)  (Tex.Civ.App.)  In  an  action  for  in- 
jury to  employe  resulting  from  employer's  neg- 
ligence in  not  setting  brakes  on  freight  cars  and 
coupling  tbem  together,  evidence  held  sufficient 
to  sustain  a  verdict  for  plaintiff. — Rule  Cot- 
ton Oil  Co.  v.  Russell,  191  S.  W.  802. 
<S=»28I(2)  (Ky.)  Evidence  held  insufficient  to 
show  that  a  railway  conductor  injured  in  a  col- 
lision failed  to  exercise  the  degree  of  care  re- 
quired in  moving  bis  train  within  the  yards, 
so  as  to  preclude  his  recovery.— 'Louisville  &  N. 
R.  Co.  v.  Mitchell  191  S.  W.  465. 
<S=»28I(3)  (Ky.)  Evidence  held  to  show  serv- 
ant's contributory  negligence  in  mining  coal 
from  under  cracked  slate  roof  which  fell. — New 
Hughes  Jellico  Coal  Co.  v.  Gray,  191  S.  W.  78. 
€=281(9)  (Ark.)  In  an  action  for  death  of  a 
railroad  freight  brakeman,  that  switch  engines 
had  a  running  board  in  front  and  place  for  men' 
to  sit  warranted  an  inference  that  a  rule  for- 
bidding employes  to  ride  on  pilot  of  an  engine 
did  not  apply  to  switch  engines  or  road  engines 
while  used  in  switching  in  yards— Lusk  v.  Os- 
borne, 191  S.  W.  944. 

<E=>284(1)  (Mo.App.)  In  action  for  death  of 
switchman,  admission  and  statement  held  suf- 
ficient to  make  it  a  question  for  the  jury  wheth- 
er the  car  was  being  taken  from  the  point  where 
the  accident  occurred  for  the  purpose  of  receiv- 
ing an  interstate  shipment. — Christy  v.  Wabash 
R.  Co.,  191  S.  W.  241. 

<S=»285(11)  (Tex.Civ.App.)  Submission  of  issue 
whether  employe  turned  his  mule  team  out 
of  proper  road,  thus  dragging  log  he  was  snak- 
ing against  end  of  log  on  skidway,  to  plain- 
tiff's injury,  held  not  erroneous  on  theory  that 
undisputed  evidence  showed  no  causal  connec- 
tion between  turning  from  passageway  and  con- 
tact between  logs.— Kirby  Lumber  Co.  v.  Brat- 
cher, 191  S.  W.  700. 

<S=>286(1)  (Tex.Civ.App.)  In  action  for  death  of 
servant,  ordinarily  the  question  of  negligence  is 
for  the  jury.— Gulf,  C.  &  S.  F.  By.  Co.  v. 
Cooper,  191  S.  W.  579. 

<g=286(3)  (Mo.App.)  In  action  for  personal  in- 
juries to  employe  caused  by  stepping  on  a  nail 
while  in  pursuance  of  his  duty,  where  negligence 
in  not  providing  a  safe  place  to  work  was  alleged 
held,  that  the  case  was  properly  submitted  to  the 
jury. — Bone  v.  Fruin-Colnon  Contracting  Co., 
191  S.  W.  1062. 

€=286(32)  (Tex.Civ.App.)  Where  the  evidence 
showed  that  if  the  employer  had  coupled  coal 
cars  together,  they  would  not  have  collided  with 
the  car  in  which  plaintiff  worked,  and  injured 
him,  the  question  of  whether  the  employer  was 
negligent  in  not  doing  so  was  for  the  jury.— Rule 
Cotton  Oil  Co.  v.  Russell,  191  S.  W.  802. 
€=286(33)  (Tex.Civ.App.)  It  cannot  be  said 
that  railroad,  as  matter  of  law,  was  not  negli- 
gent, in  crushing  its  brakeman  between  two  cars 
attempted  to  be  coupled,  because  conductor  did 
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not  know  where  the  brakeman  was.— Gulf,  O.  & 
a.  P.  Ry.  Co.  t.  Cooper,  191  S.  W.  579. 
<8=»286(35)  (Ky.)  In  an  action  by  a  servant 
for  injuries,  it  is  for  the  court  and  not  the  jury 
to  construe  the  master's  rules  for  safeguarding 
his  employes.— Louisville  &  N.  R.  Co.  v.  Mitchell, 
191  S.  W.  466. 

«=>287(4)  (Ky.)  In  action  for  injuries  to  rail- 
road's employe,  evidence  that  plaintiff  was  in- 
jured in  course  of  employment  by  negligence 
of  another  servant,  also  acting  in  course  of 
employment,  held  insufficient  to  take  case  to 
jury.— Bridgham  v.  Sandy  Valley  &  E.  Ry.  Co, 
191  S.  W.  450. 

«=s>287(4)  (Tex.Civ.App.)  In  an  employe's  suit 
for  injuries  against  lumber  company,  question 
of  negligence  on  part  of  defendant's  other  em- 
ploye snaking  logs  with  a  four-mule  team,  held 
for  jury.— Kirby  Lumber  Co.  v.  Bratcher,  191 
S.  W.  700. 

€=>287(8)  (Ky.)  Testimony  by  plaintiff  and  an- 
other witness  that  their  foreman  had  desig- 
nated a  subboss  for  a  particular  hand  car  trip, 
is  sufficient  to  make  such  person's  status  as 
fellow  servant  or  straw  boss  a  jury  question. — 
Louisville  &  N.  R.  Co.  v.  Kirby,  191  S.  W.  113. 
<8=288(1)  (Tez.Civ.App.)  In  action  for  death  o< 
servant,  ordinarily  the  question  of  assumed  risk 
is  for  the  jury.— Gulf,  0.  &  S.  F.  Ry.  Co.  v. 
Cooper,  191  S.  W.  579. 

€=»289(1)  (Tex.Civ.App.)  In  action  for  death  of 
servant,  ordinarily  the  question  of  contributory 
negligence  is  for  the  jury.— Gulf,  C.  &  S.  F.  Ry. 
Co.  v.  Cooper,  191  S.  W.  579. 
€=>289(19)  (Mo.App.)  In  action  for  personal  in- 
juries to  employe'  by  stepping  on  a  nail  while  in 
pursuance  of  bis  duty,  where  his  contributory 
negligence  was  alleged,  held  case  was  properly 
submitted  to  jury.— Bone  v.  Fruin-Colnon  Con- 
tracting Co.,  191  S.  W.  1062. 
<g=>289(30)  (Ark.)  In  an  action  under  federal 
Employers'  Liability  Act,  for  death  of  a  railroad 
freight  brakeman,  in  which  it  was  alleged  that 
plaintiff  as  swing  brakeman  under  rules  of  com- 
pany was  in  charge  of  train  in  conductor's  tem- 
porary absence,  whether  plaintiff  was  guilty  of 
negligence  which  barred  or  diminished  recovery 
held  for  jury.— Lusk  v.  Osborne,  191  S.  W.  944. 
«=>289(30)  (Mo.App.)  Whether  a  motorman, 
running  slowly  through  fog,  was  contributorily 
negligent  in  running  into  a  standing  car  with- 
out a  red  rear  light  was  a  question  for  the  jury 
in  action  for  his  injuries  in  such  collision. — 
Lelninger  v.  Harvey,  191  S.  W.  240. 
<@=>289(32)  (Ark.)  In  an  action  for  death  ot 
brakeman,  whether  decedent's  act  in  riding  on 
pilot  of  an  engine  behind  a  car  constituted  an 
act  of  negligence  which  was  sole  cause  of  in- 
jury held  for  jury.— Lusk  v.  Osborne,  191  S.  W. 

«=>289(35)  (Ky.)  Where  railroad  rule  required 
flagmen  certain  distances  from  halted  trains,  it 
was  a  jury  question  whether  the  injured  conduc- 
tor in  sending  back  his  flagman  when  his  train 
stopped  had  complied  with  the  rule,  or  whether 
calling  in  the  flagman  as  the  train  was  moving 
into  a  siding  was  a  failure  to  exercise  due  care. 
—Louisville  &  N.  R.  Co.  v.  Mitchell,  191  S.  W. 
465. 

<S=»29I(1)  (Mo.App.)  In  action  for  personal  in- 
juries to  employe,  instructions  given  as  a  whole 
held  to  correctly  state  the  law. — Bone  v.  Fruin- 
Colnon  Contracting  Co.,  191  S.  W.  1062. 
€=291(13)  (Mo.App.)  Requested  instruction 
that  if  jury  believe  plaintiff  in  going  upon  rub- 
bish pile,  knowing  danger  from  nails  in  boards, 
failed  to  use  due  care,  he  would  be  guilty  of  con- 
tributory negligence  was  properly  modified  by  a 
statement  that  act  must  have  contributed  to 
cause  the  injury. — Bone  v.  Fruin-Colnon  Con- 
tracting Co.,  191  S.  W.  1062. 
(®=>29l(13)  (Te«.Civ.App.)  In  action  for  in- 
juries by  servant  of  lumber  company,  general 
charge  of  court  held  not  erroneous  in  that  it 


submitted  as  issue  whether  log  being  snaked  was 
pulled  against  end  of  log  on  skids,  whereas  evi- 
dence showed  it  was  not,  but  was  thrown  against 
skids  by  reason  of  tongs  coming  in  contact  with 
a  stump.— Kirby  Lumber  Co.  v.  Bratcher,  191 
S.  W.  700. 

$=»293(19)  (Ark.)  In  an  action  for  death  of 
brakeman,  an  instruction  held  not  subject  to  the 
objection  that  it  authorized  a  finding  of  negli- 
gence irrespective  of  absence  of  proof  to  sus- 
tain it,  but  was  intended  to  submit  generally 
question  of  negligence  of  defendants. — Lusk  v. 
Osborne,  191  S.  W.  944. 

<S=»293(20)  (Ky.)  Though  the  trial  court  at  the 
time  railroad  rules  for  protection  of  employes 
were  admitted  in  evidence  did  not  construe  them, 
it  was  sufficient  if  in  its  written  instructions 
the  court  fully  and  completely  explain  and  con- 
strue the  rules.— Louisville  &  N.  R.  Co.  v. 
Mitchell,  191  S.  W.  465. 

<g=»294(2)  (Ky.)  An  instruction,  correctly  de- 
fining fellow  servants,  is  improper,  where  plain- 
tiffs companions  were  fellow  servants  as  a  mat- 
ter of  law,  with  the  possible  exception  of  one 
temporarily  made  a  subboss.— Louisville  &  N. 
R.  Co.  v.  Kirby,  191  S.  W.  113. 
€=>296(8)  (Mo.  App.)  Requested  instruction 
that,  if  plaintiff,  being  furnished  a  safe  place  to 
wort,  voluntarily  went  into  dangerous  place, 
was  properly  modified  so  as  to  state  that,  if  dan- 
ger was  such  as  to  threaten  immediate  injury,  or 
such  that  prudent  person  would  not  have  gone 
into  it,  plaintiff  was  guilty  of  contributory  neg- 
ligence.— Bone  v.  Fruin-Colnon  Contracting  Co- 
191  S.  W.  1062. 

IV.  LIABILITIES  FOB  INJURIES  TO 
THIRD  PERSONS, 
(A)  Acta  or  OmlMlonn  of  Servant. 

<©=>3 1 1  (Ark.)  The  lookout  statute  undertakes 
only  to  create  responsibility  on  part  of  a  rail- 
way company  and  it  has  no  application  in  the 
case  of  an  injured  employe  who  assists  in  opera- 
tion of  the  train;  but,  independently  of  that 
statute  or  any  other,  a  person  is  liable  in  dam- 
ages for  negligent  act  or  his  own  which  causes 
injury  to  his  fellow-servant — Lusk  v.  Osborne, 
191  S.  W.  944. 

VI.  WORKMEN'S  COMPENSATION 
ACTS. 

(C)  Proceeding*. 
<g=394  (Tex.Civ.App.)  Under  Vernon's  Sayles* 
Ann.  Civ.  St.  1914,  arts.  5246i,  5246yyy,  an 
injured  employe  can  sue  the  company  which 
insures  the  employer's  liability.— Fidelity  & 
Casualty  Co.  of  New  York  v.  House,  191  S. 
W.  155. 

<8=>4I6  (Tex.CSv.App.)  Under  Vernon's  Sayles* 
Ann.  Civ.  St  1914,  art  5246q,  the  industrial 
accident  board  having  with  consent  of  the  in- 
jured employe  adjusted  his  claim,  its  determina- 
tion is  final,  and  he  cannot  sue  thereon.— Fidel- 
ity &  Casualty  Co.  of  New  York  v.  House,  191 
S.  W.  155. 

MATURITY. 

See  Bills  and  Notes,  <©=>350. 

MAXIMS. 

See  Equity,  «=»57. 

MEASURE  OF  DAMAGES. 

See  Damages,  <S=>95-112. 

MECHANICS'  LIENS. 

See  Constitutional  Law,  (8=154 ;  Counties,  <&=» 
123  ;  Courts,  <S=»472;  Schools  and  School 
Districts,  ®=»81. 

I.  NATURE,  GROUNDS,  AND  SUB- 
JECT-MATTER IN  GENERAL. 

€=>3(Tex.Civ.App.)  State  statute  making  obli- 
gation of  contractor's  bond  inure  to  benefit  of 
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materialmen  and  laborora  aa  well  as  owner 
held  yalid.— American  Indemnity  Co.  v.  Bur- 
rows Hardware  Co.,  191  S.  W.  574. 

m.  PROCEEDINGS  TO  PERFECT. 

1 57(1)  (Mo.)  A  mechanic's  lien  was  not  de- 
feated by  the  materialman's  failure  to  include  in 
his  lien  account  the  material  furnished  up  to  a 
date  when  receipt  in  full  to  that  date  was  given 
by  him.— N.  O.  Nelson  Mfg.  Co.  v.  Doherty.  191 
S.  W.  983. 

«=»I57(3)  (Mo.)  Where  materialman  knew  that 
money  paid  him  by  contractor  was  received  from 
building  owner  to  be  applied  on  his  account,  but 
intentionally  failed  to  give  the  owner  credit 
therefor  in  the  lien  account,  his  lien  was  defeat- 
ed, under  Rev.  St  1909,  §  8217,  requiring  lien 
account  to  be  just  and  true.— N.  O.  Nelson  Mfg. 
Co.  v.  Doherty,  191  S.  W.  983. 

TO.  ENFORCEMENT. 

€=>247  (Tenn.)  Where  plaintiffs,  knowing  of 
lessor's  title,  constructed  improvements  for  les- 
see, lease  providing  that  lessor  should  own  im- 
provements, plaintiffs  could  not  remove  im- 
provements for  mechanics'  lien  under  Shannon's 
Code,  |  3531,  amended  by  Acts  1889,  c.  103,  J 
2.— Thomas  &  Turner  v.  National  Conservation 
Exposition  Co.,  191  S.  W.  348. 

The  mere  fact  that  president  of  lessor  com- 
pany was  an  officer  of  lessee  company  and  knew 
of  improvements  made  for  lessee  by  plaintiffs, 
under  a  stipulation  in  the  lease  that  the  lessor 
should  own  (he  improvements  free  from  liens, 
does  not  entitle  plaintiffs,  who  had  knowledge 
of  lessor's  title  and  rights  to  remove  the  im- 
provements under  Shannon's  Code,  J  3531,  as 
amended  by  Acts  1889,  c.  103,  §  2.— Id. 
<8=>265  (Ark.)  In  view  of  Kirby's  Dig.  §8  4983, 
4987,  and  6059,  held,  that  proceeding  to  enforce 
a  mechanic's  ken  is  a  proceeding  in  rem,  and 
personal  service  on  defendant  anywhere  in  state 
is  sufficient  if  suit  is  instituted  in  county  where 
Property  is  located.— Carr  v.  Hahn,  191  S.  W. 

VIII.  INDEMNITY  AGAINST  LIENS. 

<&=>3I3  (Tex.Civ.App.)  Where  owner  and  con- 
tractor made  contract  for  construction,  their 
contract  must  be  construed  and  their  rights  de- 
termined in  view  of  Rev.  St.  1911,  art.  5623, 
as  amended  by  Acts  34th  Leg.  c.  143,  making  the 
benefit  of  a  bond  given  by  a  contractor  inure  to 
materialmen  and  laborers. — American  Indemnity 
Co.  v.  Burrows  Hardware  Co.,  191  S.  W.  574. 

Under  Bev.  St.  1911,  art.  5621,  and  article 
5623  as  amended  by  Acts  34th  Leg.  c  143,  held, 
that  one  furnishing  machinery  and  tools  docs 
not  receive  the  benefit  of  contractor's  bond  un- 
less named  therein:  the  word  "material"  not 
including  such  articles.— Id. 

MEMORANDA. 

See  Evidence,  <S=355;    Frauds,   Statute  of, 
©=116,  118. 

MENTAL  SUFFERING. 

See  Damages,  <8=»50 ;    Telegraphs  and  Tele- 


MERGER. 

See  Carriers,  <S=>68;  Remainders,  <S=»9. 

MESNE  PROFITS. 

See  Dower,  «=»107. 

MINES  AND  MINERALS. 

See  Master  and  Servant,  <8=»95%,  107,  118, 
198,  221. 

MINORS. 

See  Infants. 


MINUTES. 

See  Counties,  <8=»53. 

MISREPRESENTATION. 

See  Fraud. 

MISTAKE 

See  Insurance,  <S=>143. 

MITIGATION. 

See  Damages,  «J=>216. 

MODIFICATION. 

See  Appeal  and  Error,  «=»1151;  Contracts, 
<8=>287,  238 ;  Costs,  «=>234. 

MONEY  RECEIVED. 

See  Usury,  <8=>102;  Vendor  and  Purchaser, 
€=3341 

MONOPOLIES. 

II.  TRUSTS  AND  OTHER  COMBINA- 
TIONS IN  RESTRAINT 
OF  TRADE. 

<8=»I7(1)  fTex.Civ.  App.)  Neither  the  school  su- 
perintendent, principal,  nor  trustees  can,  in  es- 
tablishing cafeteria  and  forbidding  trading  with 
plaintiff,  act  in  violation  of  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  arts.  7796,  7798,  prohibit- 
ing trusts.— Hailey  v.  Brooks,  191  S.  W.  781. 

MORTGAGES. 

See  Acknowledgment,  <g=>62 ;  Chattel  Mort- 
gages; Corporations,  «=»477;  Fraudulent 
Conveyances,  <8=>122 ;  Homestead,  <S=>96. 

I.  REQUISITES  AND  VALIDITY. 

(A)  Nature  and  Essentials  of  Conveyances 
as  Security. 

<©=»36  (Tex.Civ.App.)  One  alleging  that  a  deed 
is  a  mortgage  has  the  burden  of  proving  it— De 
Shazo  v.  Eubank,  191  S.  W.  369. 

<S=»38(1)  (Tex.Civ.App.)  Inadequacy  of  con- 
sideration for  an  absolute  deed,  taken  alone,  is 
insufficient  to  show  that  it  was  intended  as  a 
mortgage.— De  Shazo  v.  Eubank,  191  S.  W.  369. 
<8=»38(2)  (Tex.Civ.App.)  Where  it  is  sought  to 
ingraft  a  parol  trust  on  an  absolute  deed  and 
show  it  is  intended  as  a  mortgage,  the  evidence 
niust  be  clear  and  certain.— De  Shazo  v.  Eubank, 
191  S.  W.  369. 

UL  CONSTRUCTION  AND  OPERA- 
TION. 

<B)  Parties  and  Dents  or  Liabilities  Se- 
cured. 

<8=>II4  (Tenn.)  A  mortgagor  and  mortgagee 
may  agree  that  renewal  notes,  representing  bal- 
ances of  notes  secured  by  a  trust  deed  shall  not 
effect  novation,  but  constitute  parts  of  the  ob- 
ligations secured  by  the  trust  deed.— Merrlmon 
v.  Parkey,  191  S.  W.  327. 
<©=»I25  (Tenn.)  Where  a  note  contains  a  stipu- 
lation for  the  payment  of  an  attorney's  fee  and 
is  secured  by  a  mortgage  containing  no  such 
stipulation,  such  fee,  on  being  incurred,  be- 
comes a  part  of  the  mortgage  debt.— Merrimon 
v.  Parkey,  191  S.  W.  327. 

CD)  Lien  and  Priority. 

<S=»I59  (Tenn.)  Railroad  contract  to  extend 
lines,  with  stipulation  inserted  in  its  mortgage, 
of  priority  of  rights  of  the  other  party  to  the 
contract,  held  notice  to  the  trust  company  hold- 
ing the  mortgage  and  to  all  holders  of  bonds  se- 
cured thereby. — New  River  Lumber  Co.  v.  Ten- 
nessee Ry.  Co..  191  S.  W.  334. 
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VI.  TRANSFER  OF  PROPERTY  MORT- 
GAGED OR  OF  EQUITY  OF 
REDEMPTION. 

€=280(4)  (Tenn.)  A  purchaser  assuming  a 
mortgage  in  general  terms  becomes  liable  for  all 
that  may  be  actually  due  on  it,  which  may  in- 
clude attorney's  fees.— Merrimon  v.  Parkey,  191 
S.  W.  327. 

A  vendee,  assuming  an  existing  trust  deed  or 
mortgage,  takes  the  incumbrance  as  it  stands, 
subject  to  all  the  conditions  touching  the  mort- 
gage debt.— Id. 

€=282(1)  (Tenn.)  Where  notes  containing 
stipulation  for  attorney's  fee  were  secured  by 
trust  deed  containing  no  such  stipulation,  such 
attorney's  fees  were  enforceable  on  foreclosure 
against  subvendees  who  had  assumed  payment 
or  part  of  the  notes.— Merrimon  v.  Parkey,  191 
S.  W.  327. 

Subvendees  purchasing  an  undivided  interest 
in  mortgaged  premises  may  assume,  so  far  as 
personal  liability  on  their  part  is  concerned,  the 
payment  of  a  specified  portion  only  of  the  mort- 
gage debt. — Id. 

€=283(1)  (Tenn.)  Where  the  grantee  of  mort- 
gaged premises  assumes  payment  of  mortgage 
debt,  he  becomes  the  principal  debtor  and  pri- 
marily liable  therefor  to  the  mortgagee.— Merri- 
mon v.  Parkey,  191  S.  W.  327. 
€=291  (Tenn.)  Where  mortgagor  conveyed  to 
one  who  assumes  the  mortgage,  who  in  turn  con- 
veys to  another,  who  also  assumes  it,  the  latter 
becomes  die  principal  debtor  and  primarily  li- 
able to  the  mortgagee. — Merrimon  v.  Parkey, 
191  S.  W.  327. 

VII.  PAYMENT  OR  PERFORMANCE 
OF  CONDITION,  RELEASE, 
AND  SATISFACTION. 

€=3318  (Tenn.)  The  purchaser  of  an  undivided 
interest  in  mortgaged  premises  is  not  entitled, 
on  paying  the  part  of  the  mortgage  debt  as- 
sumed by  him,  to  have  the  whole  mortgage  re- 
leased as  to  his  interest.— Merrimon  v.  Parkey, 
191  S.  W.  327. 

IX.  FORECLOSURE  BY  EXERCISE  OF 
POWER  OF  SALE. 

€=342  (Tex.Civ.App.)  Where  attorney  of  as- 
signee of  notes  secured  by  trust  deed  requested 
trustee  to  refuse  to  act  so  that  the  attorney 
might  sell  the  property  as  substituted  trustee, 
this  was  not  a  request  by  mortgagee  to  act  and 
refusal  by  the  trustee,  as  required  by  the  trust 
deed  before  substituting  another  trustee;  the 
holder  of  the  notes  having  no  such  power  under 
the  deed.— Raw  lings  v.  Lewis,  191  8.  W.  784. 

Where  a  trustee  in  a  trust  deed  was  authoriz- 
ed to  sell  only  on  the  mortgagee's  request,  such 
power  remained  dormant  until  the  proper  request 
was  made,  and  he  could  not  give  a  valid  re- 
fusal to  act  to  any  one  but  the  mortgagee. — Id. 

Trust  deeds,  authorizing  mortgagee  to  appoint 
substitute  trustee  to  sell  upon  trustee's  refusal 
to  act,  held  to  give  transferee  of  secured  notes 
no  power  to  make  such  appointment. — Id. 

The  beneficiary  under  a  trust  deed  should  not 
be  permitted  to  create  such  conditions  as  will 
accomplish  his  own  ends  regardless  of  the  origi- 
nal agreement. — Id. 

€=369(5)  (Mo.)  Laches  is  no  bar  to  suit  in 
equity  to  set  aside  illegal  foreclosure  of  deed 
of  trust  made  by  trustee,  who  was  also  at  time 
beneficiary  therein,  where  no  injury  would  re- 
sult to  those  claiming  under  such  foreclosure. — 
CDay  v.  Annex  Realty  Co.,  191  S.  W.  41. 
€=•372(3)  (Tex.Civ.App.)  Where  trust  deeds  se- 
curing notes,  authorized  the  trustee  to  sell  on 
default  of  payment  at  mortgagee's  request,  and 
gave  mortgagee  power  to  appoint  a  substitute 
trustee  upon  the  trustee's  refusal  to  act,  the 
transferee  of  tho  notes  bad  no  authority  to  ap- 
point a  substitute  trustee,  and  the  deed  of  trus- 
tee substituted  by  him  conveyed  no  title. — Raw- 
lings  v.  Lewis,  191  S.  W.  784. 


X.  FORECLOSURE  BY  ACTION. 
(B)  HI Ktit  to  Foreclose  and  Defenses. 

€=395  (Tenn.)  Where  a  note  contains  a  stipu- 
lation for  the  payment  of  an  attorney's  fee  and 
is  secured  by  a  mortgage  containing  no  such 
stipulation,  such  fee,  on  being  incurred,  be- 
comes a  part  of  the  mortgage  debt  for  which 
the  mortgage  may  be  foreclosed.— Merrimon  v. 
Parkey,  191  S.  W.  327. 

€=416  (Ark.)  Where  an  adverse  claimant  died 
before  confirmation  of  mortgage  foreclosure 
sale  and  no  revival  was  had  against  his  suc- 
cessors, a  valid  order  of  confirmation  could  not 
be  entered  and  his  successors  were  not  fore- 
closed.—De  Yampert  v.  Manley,  191  S.  W.  905. 

Kirby's  Dig.  §  6322,  providing  that,  "after  a 
conveyance  is  ordered"  in  mortgage  foreclosure 
sale,  order  reviving  the  cause  upon  death  of  the 
party  is  not  necessary,  does  not  apply  where 
death  occurs  before  confirmation  of  sale. — Id. 

(J)  Bale. 

€=502  (Ark.)  Where  original  foreclosure  decree 
ordered  sale  for  cash,  contrary  to  Kirby's  Dig. 
§  6236,  and  a  later  decree  was  entered  in  the 
lifetime  of  the  adverse  claimant,  ordering  sale 
under  the  terms  of  former  decree,  the  adverse 
claimant  was  not  bound  by  its  terms. — De  Yam- 
pert  v.  Manley,  191  S.  W.  905. 

€=510(2)  (Tenn.)  Upon  foreclosure  of  trust 
deed,  where  vendees  of  an  undivided  interest, 
purchased  from  the  mortgagor,  requested  a  sep- 
arate sale  of  such  an  undivided  inte'rest,  and  the 
noteholder  objected,  it  was  proper  to  advertise 
the  sale  on  both  bases.— Merrimon  v.  Parkey, 
191  S.  W.  827. 

€=526(1)  (Ark.)  A  mortgage  foreclosure  sale  is 
not  complete  until  the  order  of  confirmation  is 
entered,  which  is  a  judicial  act— De  Yampert  v. 
Manley,  191  S.  W.  905. 

€=526(2)  (Ark.)  Where  a  mortgage  foreclosure 
sale  is  made  in  direct  conflict  with  terms  of  the 
statute,  it  is  the  court's  duty  to  disapprove  the 
report  and  reject  the  sale.— De  Yampert  v.  Man- 
ley,  191  S.  W.  905. 

€=526(7)  (Ark.)  A  valid  confirmation  of  a 
mortgage  foreclosure  sale,  where  not  made  in  di- 
rect conflict  with  statute,  will  cure  irregulari- 
ties in  the  manner  of  sale.— De  Yampert  v.  Man- 
ley,  191  S.  W.  905. 

€=526(8)  (Ark.)  In  view  of  the  evidence  show- 
ing that  appellee,  claiming  adversely  to  a  mort- 
gage, did  not  consent  to  foreclosure  sale  and  as- 
serted his  rights  before  expiration  of  statute  of 
limitations,  held,  he  was  not  estopped  to  assert 
invalidity  of  order  of  confirmation. — De  Yampert 
v.  Manley,  191  S.  W.  905. 

€=529(10)  (Ark.)  In  an  action  to  set  aside  a 
mortgage  foreclosure  sale,  where  appellant  had 
taken  possession  of  the  property  prematurely, 
the  rinding  as  to  amount  of  rents  with  which  he 
was  chargeable  held  not  contrary  to  preponder- 
ance of  testimony.— De  Yampert  v.  Manley,  191 
S.  W.  905. 

€=548  (Ark.)  In  an  action  to  set  aside  mort- 
gage foreclosure  sale,  a  decree  charging  appel- 
lant with  rents  and  profits,  where  he  took  pos- 
session prematurely,  and  there  had  been  no  valid 
confirmation  of  sale,  was  proper. — De  Yampert 
v.  Manley,  191  S.  W.  905. 

MOTIONS. 

See  Appeal  and  Error,  €=110,  281-302;  In- 
.  junction,  €=176;  Pleading,  €=426. 

MOTIVE. 

See  Criminal  Law,  €=562. 

MOTOR  CYCLES. 

See  Municipal  Corporations,  €=706. 
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MUNICIPAL  CORPORATIONS. 

See  Appeal  and  Error,  €=»20,  1176;  Counties; 
Eminent  Domain.  <8=>203 ;  Evidence,  <g=s>83  ; 
Explosives,  <&=3 :  Licenses,  <g=»5%  ;  Schools 
and  School  Districts;  Street  Railroads. 

II.  GOVERNMENTAL  POWERS  AND 
FUNCTIONS  IN  GENERAL. 

«£=>60  (Mo.App.)  The  governing  body  of  a  mu- 
nicipality may  inquire  into  matters  concerning 
which  it  purposes  to  legislate,  and  for  that  pur- 
pose may  call  witnesses  and  compel  their  attend- 
ance by  commitment.— Ex  parte  Holman,  191  S. 
W.  1109. 

Under  St.  Louis  Charter  1914,  art.  1,  |  1, 
and  article  4,  §§  1,  8,  adopted  pursuant  to  Const 
art.  9,  {  22,  and  municipal  ordinances  and  reso- 
lutions, held  that,  in  investigating  cost  of  pro- 
ducing gas  to  assess  license  tax,  board  of  alder- 
men had  authority  to  subpoena  president  of  only 
gas  company  doing  business  in  city.— Id. 

That  noard  of  aldermen  desiring  to  fix  li- 
cense taxes  for  manufacture  of  gas  had  in  its 
possession  documents  which  might  furnish  re- 
quired information  does  not  justify  witness  in 
refusing  to  obey  subpoena  commanding  him  to 
appear  and  testify.— Id. 

President  of  public  service  corporation  sub- 
poenaed to  testify  before  governing  board  of 
municipality  to  afford  basis  for  imposition  of  li- 
cense taxes  cannot  refuse  on  ground  that  if  bis 
attendance  could  be  compelled  every  citizen  en- 
gaged in  private  business  could  be  required  to 
testify.— Id. 

<S=>63(2)  (Ark.)  Discretion  of  a  council  in  en- 
acting ordinances  under  its  police  power  will 
be  interfered  with  by  the  courts  only  if  exercis- 
ed unreasonably.— Pierce  Oil  Corp.  v.  City  of 
Hope,  191  S.  W.  405. 

IV.  PROCEEDINGS  OF  COUNCIL  OR 
OTHER  GOVERNING  BODY. 

(A)  Meeting;!,  Rales,  and  Proceedings  In 

General. 

€=>9I  (Mo.App.)  One  subpoenaed  to  testify  be- 
fore committee  of  governing  body  of  municipal- 
ity as  to  matter  within  jurisdiction  of  govern- 
ing body  cannot  refuse  to  attend  on  ground  that 
committee  might  act  arbitrarily  or  capriciously ; 
for  it  will  be  presumed  that  committee  will  con- 
fine itself  to  matters  within  its  jurisdiction.— 
Ex  parte  Holman,  191  S.  W.  1109. 

(B)  Ordinances  and  By-Laws  In  General. 

<8=5>I22(2)  (Ark.)  Action  of  council  in  passing 
ordinances  under  delegated  police  power  is  pre- 
sumed to  be  legal.— Pierce  Oil  Corp.  v.  City  of 
Hope,  1G1  S.  W.  405. 

Every  intendment  is  to  be  made  in  favor  of 
the  lawfulness  of  the  exercise  of  municipal 
power  making  regulations  to  promote  the  public 
health  and  safety. — Id. 

V.  OFFICERS.  AGENTS,  AND  EM- 
PLOYES. 
(A)  Municipal  Officers  in  General. 

<8=>I64  (Mo.)  Under  Rev.  St.  1899,  K  6189, 
6190,  6192,  6193,  a  police  detective  is  both  a 
municipal  and  state  officer  within  Const,  art 
14,  i  8,  forbidding  increase  of  compensation  of 
state  or  municipal  officers  during  their  term. — 
State  ex  reL  Truman  v.  Jost,  191  S.  W.  38. 

Rev.  St.  1909,  §  9787,  was,  in  effect  only 
an  amendment  of  Rev.  St.  1899,  f  6192,  and 
a  police  detective  appointed  under  the  earlier 
statute  is  not  entitled  to  the  increased  salary 
provided  by  the  later  statute.— Id. 

Under  Rev.  St.  1899,  i§  6189-6192,  a  police 
detective  has  a  term  of  office  within  the  con- 
stitutional prohibition  against  increase  of  com- 
pensation during  the  term,  notwithstanding  the 
power  to  remove  without  hearing  when  not 
needed  or  when  there  are  no  funds. — Id. 


(B)  'Municipal   Departments   and  Officers 
Thereof. 

<S=»I84(1)  (Tex.Civ.App.)  Under  commission 
charter  of  city  of  San  Antonio  an  ordinance 
creating  a  police  department,  persons  previous- 
ly appointed  as  policemen,  but  whose  appoint- 
ments were  not  confirmed  as  required,  held  to 
have  no  legal  title  to  office  of  captain  of  detec- 
tives, and  detective  in  police  department. — Uhr 
v.  Brown,  191  S.  W.  379. 

Persons  appointed  as  policemen,  not  de  jure 
officers  because  not  appointed  by  police  com- 
missioner, bat  who  thereafter  performed  the  du- 
ties of  offices  designated  by  an  ordinance  and 
received  pay  therefor,  were  de  facto  officers. — Id. 

De  facto 'officers  in  city  police  department, 
acting  under  designation  of  an  ordinance  in  dis- 
charge of  duties  of  offices  claimed  by  them,  held 
not  to  interfere  with  police  commissioner  s  ex- 
clusive right  to  appoint  to  offices  in  police  de- 
partment— Id. 

Under  ordinance  designating  a  captain  of  de- 
tectives and  a  detective  notwithstanding  any 
defect  in  their  appointment  or  qualification,  such 
officers  upon  possession  of  offices  and  discharg- 
ing their  duties,  became  de  facto  officers.— Id. 

<8=>I85(3)  (Tex.Civ.App.)  Provision  of  San  An- 
tonio charter  as  to  removal  or  discharge  of  ap- 
pointive officers,  held  not  to  protect  de  facto 
officers  in  police  department. — Uhr  v.  Brown, 
191  S.  W.  379. 

<8=>I85(5)  (Mo.)  In  view  of  Rev.  St  1909,  §| 
9784,  9785,  and  of  the  fact  that  the  police  com- 
missioners act  only  in  administrative  capaci- 
ties, that  a  police  commissioner  caused  charges 
to  be  filed  against  police  officers  did  not  disquali- 
fy him  from  sitting  on  the  board  on  the  trial  of 
such  charges.— State  ex  reL  Murphy  v.  Burney, 
191  S.  W.  981. 

<®=203  (Mo.App.)  A  deputy  commissioner  of 
street  cleaning  holding  under  civil  service  held 
properly  discharged  for  engaging  in  the  con- 
tracting business,  whereby  his  interests  became 
inconsistent  with  his  duties,  in  view  of  Kansas 
City  Charter  1909,  art.  4,  §j  25,  29— State 
ex  reL  Stickle  v.  Martin.  191  S.  W.  1064. 
$=»2II  (Mo.)  In  a  proceeding  to  remove  mem- 
ber of  a  board  of  education  brought  under  Rev. 
St.  1909,  §f  11032,  11046,  evidence  held  to  au- 
thorize removal  and  a  finding  that  he  was  liable 
to  board  for  an  amount  paid  by  it  for  a  school 
site  in  excess  of  price  paid  by  one  who  purchas- 
ed it  for  that  purpose  on  information  received 
from  defendant.— Mauch  v.  Kuhs,  191  S.  W. 
425. 

As  a  ris,ht  to  public  office  is  neither  inherent 
nor  constitutional,  held,  that  no  such  rule  of 
strict  construction  is  applicable  to  a  statute 
regulating  proceedings  for  removal  of  a  member 
of  a  board  of  education  as  is  applied  to  inter- 
pretation of  a  criminal  statute.— Id. 

In  a  proceeding  to  remove  a  member  of  a 
board  of  education,  a  petition  which  in  charg- 
ing defendant  with  a  violation  of  his  trust  fol- 
lowed with  almost  literal  particularity  language 
of  statute,  which  itself  fully  defines  conditions 
under  which  action  may  be  instituted,  was  not 
insufficient  for  lack  of  certainty. — Id. 

Where  a  member  of  a  board  of  education  was 
a  partner  in  a  firm  concerned  in  a  transaction 
between  board  of  education  and  another  to  pur- 
chase a  school  site,  he  was  charged  with  notice 
of  transactions  of  firm. — Id. 

Where  a  member  of  a  board  of  education  was 
director  and  secretary  of  a  corporation  interest- 
ed in  a  transaction  by  which  board  of  education 
purchased  school  site  from  another,  he  was 
chargeable  with  notice  of  transaction  of  the  cor- 
poration.— Id. 

VI.  PROPERTY. 

<S=>225(6)  (Tex.Civ.App.)  Under  ordinance  au- 
thorizing sale  of  city's  lands,  where  city  secre- 
tary, for  default  in  payment  of  interest,  did  not 
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indorse  "Land  forfeited"  on  purchaser's  notes, 
and  did  not  make  entry  to  that  effect  on  "ac- 
count of  sales"  kept  by  him,  there  was  no  for- 
feiture.—City  of  Laredo  v.  Salinas,  191  S.  W. 

it;o. 

IX.  PUBLIC  IMPROVEMENTS. 

(A)  Power    to    Make     Improvement*  or 

Grant  Aid  Therefor. 

«=>269(1)  (Tex.Civ.App.)  Where  city  was  ex- 
pressly authorized  by  statute  and  by  its  charter 
to  improve  an  alley  by  filling  it  so  as  to  prevent 
water  standing  therein,  it  was  its  duty  to  do 
so,  if  the  public  health  demanded  it— Bowers  v. 
Machir,  191  S.  W.  758. 

(B)  Preliminary    Proceedings    ana  Ordi- 

nances or  Resolutions. 

<8=>302(4)  (Mo.)  In  order  of  publication  of 
city's  ordinance  delimiting  district  benclited  by 
proposed  improvement,  call  for  designated  point 
controlled,  and  required  rejection  of  obviously 
erroneous  word  "east,"  in  conflict. — State  ex  rel. 
Hayes  v.  Ellison,  191  S.  W.  49. 

In  construing  order  of  publication  of  city's 
ordinance  delimiting  district  benefited  by  a  pro- 
posed improvement,  the  whole  is  to  be  consid- 
ered in  ascertaining  the  intent,  a  rule  which 
applies  to  the  description. — Id. 

Order  of  publication  of  ordinance  delimiting 
district  benefited  by  proposed  parkway  in  city 
held  to  describe  a  district  exactly  coinciding 
with  district  described  in  ordinance,  though 
words  in  ordinance  were  inadvertently  omit- 
ted from  order  of  publication. — Id. 

Mere  variance  in  language  between  order  of 
publication  and  ordinance  delimiting  district  to 
be  benefited  by  proposed  parkway  in  city  was 
of  no  effect  when  all  lines  called  for  and  legal 
effect  of  two  descriptions  was  the  same. — Id. 
€=3307  (Ark.)  The  members  of  a  town  coun- 
cil in  ordering  the  removal,  under  express  au- 
thority of  Acts  1909,  p.  224,  of  commissioners 
of  improvement  districts,  were  acting  in  a  quasi 
judicial  capacity,  and  its  action  was  subject  to 
review  on  certiorari. — Carswell  v.  Hammock,  191 
S.  W.  936. 

Formal  written  charges  filed  before  a  town 
council  for  removal  of  commissioners  of  im- 
provement districts  held  sufficient  as  a  matter 
of  law  to  authorize  removal  of  the  commission- 
ers.— Id. 

In  certiorari  to  review  the  action  of  the  town 
council  in  removing  from  office  commissioners 
of  improvement  districts,  the  court  will  examine 
the  evidence  to  ascertain  whether  it  furnishes 
any  substantial  basis  for  the  action  taken.— Id. 

Evidence  introduced  before  a  town  council  in 
proceedings  to  remove  commissioners  of  improve- 
ment districts  under  Acts  1909,  p.  224,  held  to 
show  such  inefficiency  and  gross  negligence  in 
letting  a  contract  as  warranted  removal  of  the 
commissioners. — Id. 

(E)  Assessments  tor  Benefits,  and  Special 

Taxes. 

<8=>408(1)  (Ark.)  Acts  1913,  p,  527,  §  7,  is  not 
retroactive  and  does  not  authorize  assessment 
of  school  property  by  improvement  district  or- 
ganized before  its  passage.— Special  School  Dis- 
trict of  Texarkana  v.  Board  of  Improvement  of 
Paving  Improvement  District  No.  13  of  City 
of  Texarkana,  191  S.  W.  918. 
4=s>444  (Mo.)  If_  valid  order  of  publication  of 
ordinance  delimiting  district  in  city  benefited  by 
establishment  of  parkway  was  prerequisite  to  ju- 
risdiction of  subject-matter,  and  order  made 
and  published  was  wholly  insufficient,  the  trial 
»  court  issuing  execution  to  subject  realty  to  pay- 

ment of  benefits  had  no  jurisdiction  of  subject- 
matter. — State  ex  rel.  Hayes  v.  Ellison,  191  S. 
W.  49. 

(F)  Enforcement  of  Assessments  and  Spe- 

cial Taxes. 

<S=>527  (Mo.)  Rev.  St  1909,  §  9848,  requiring 
notice  to  be  lodged  with  city  comptroller  ten 
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days  after  institution  of  suits  to  enforce  special 
tax  bills,  which  notice  shall  set  forth  when  and 
in  what  court  proceeding  has  been  filed,  is  not 
retrospective.— Kuecking  Const  Co.  v.  Witn- 
nell,  191  S.  W.  085. 

<©=>564  (Mo.)  By  direct  provision  of  Rev.  St 
1909,  S  9849,  providing  that  lien  of  every  special 
tax  bill  snail  determine  in  two  years  after  it 
becomes  due,  limitation  does  not  apply  until 
two  years  after  last  installment  becomes  due, 
if  bill  is  payable  in  installments.— Ruecking 
Const  Co.  v.  Withnell,  191  S.  W.  685. 

X.  POLICE  POWER  AND  REGULA- 
TIONS. 

(A)  Delegation,  Extent,  and  Exercise  of 
Power. 

€=>593  (Ark.)  A  municipality  is  not  estopped 
from  passing  an  ordinance  prohibiting  keeping 
of  gasoline,  etc.,  in  quantities  within  300  feet 
of  a  dwelling,  etc.,  by  having  once  required  the 
tanks  of  an  oil  company  in  the  municipality  to 
be  moved  to  an  approved  site. — Pierce  Oil  Corp. 
v.  City  of  Hope,  191  S.  W.  405. 
<g=>595  (Ark.)  A  municipality  is  not  deprived 
of  its  power  to  ordain  that  gasoline,  etc.,  shall 
be  stored  in  certain  manner  by  the  fact  that  oil 
companies  affected  have  provided  facilities  ren- 
dering their  tanks  harmless,  if  properly  used. — 
Pierce  Oil  Corp.  v.  City  of  Hope,  191  S.  W. 
405. 

XI.  USE  AND  REGULATION  OP  PUB- 
LIC PLACES,  PROPERTY, 
AND  WORKS. 
(A)  Streets  and  Other  Public  Ways. 

<8=>657(1)  (Tex.  Civ.  App.)  Under  Vernon's 
Sayles*  Ann.  Civ.  St.  1914,  arts.  844,  845,  held 
that  closing  of  an  alley  by  owners  of  adjacent 
lots  under  authority  of  ordinance  was  not  jus- 
tified on  theory  that  alley  was  a  nuisance. — 
Bowers  v.  Machir,  191  S.  W.  768. 
®=>657(2J  (Tex.Civ.App.)  Under  Sp.  Acts  31st 
Leg.  c.  31,  subc.  4,  $  1,  and  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  854,  city  of  Ft.  Worth 
held  to  have  right  to  vacate  a  dedicated  alley  as 
a  public  alley,  but  not  to  close  it — Bowers  v. 
Machir,  191  S.  W.  768. 

<8=>657(5)  (Tex.Civ.App.)  If  an  ordinance,  per- 
mitting owners  of  adjacent  lots  to  close  an  alley 
was  based  on  (he  fact  that  it  was  a  nuisance, 
as  well  as  by  reason  of  the  fact  that  owners  of 
property  in  the  block  had  filed  an  application 
therefor,  that  should  appear  in  the  record.— 
Bowers  v.  Machir,  191  S.  W.  768. 
*=»€63(;i)  (Tex.Civ.App.)  Where  lot  owners, 
purchasing  by  plat  dedicating  an  alley,  had  a 
special  right  in  having  the  alley  left  open,  the 
city  could  not  destroy  it  without  making  itself 
liable  for  compensation.— Bowers  Machir,  191 
S.  W.  758. 

A  city's  neglect  of  its  statutory  and  charter 
duties  to  fill  in  an  alley  to  prevent  water  from 
standing  therein,  if  the  public  health  demanded 
it  would  not  furnish  a  lawful  excuse  for  de- 
priving a  lot  owner  of  his  special  interest  in 
abutting  alley,  acquired  by  purchase,  without 
compensating  him  therefor. — Id. 

Without  a  showing  of  necessity  for  closing 
an  alley  on  the  ground  that  it  was  a  menace  to 
public  health  or  safety,  the  city  would  have  no 
right  to  close  or  permit  it  to  be  closed,  and  an 
injunction  would  lie  in  favor  of  lot  owner 'hav- 
ing a  special  property  interest  in  keeping  abut- 
ting allev  open. — Id. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914,  art 
854,  city  of  Ft.  Worth  might  close  an  alley  for 
special  benefit  of  owners  of  property  in  block,  but 
one  having  property  interest  in  keeping  abutting 
alley  open  acquired  by  purchase  with  reference 
to  plat,  so  as  to  furnish  more  convenient  access 
to  rear  of  his  lot,  bad  such  special  interest  as 
to  have  a  cause  of  action  therefor. — Id. 
<S=»697(3)  (Tex.Civ.App.)  In  suit  to  enjoin  ob- 
struction or  alley,  city,  which  had  not  closed  it, 
but  had  passed  ordinance  merely  to  abandon  any 


Digitized  by  Google 


1257 


INDEX-DIGEST 


Negligence 


claim  to  it  as  a  public  alley  and  to  allow  owners 
of  adjacent  lots  to  close  it,  held  not  a  necessary 
party— Bowers  v.  Machir,  191  S.  W.  758. 
<S=>705(2)  (Mo.App.)  Conceding  that  a  pedestri- 
an has  the  right  to  travel  down  the  middle  of 
the  street,  he  must  generally  give  way  for  ap- 

Sroaching  vehicles. — White  v.  Metropolitan  St, 
ly.  Co.,  101  S.  W.  1122. 

The  driver  of  defendant's  truck  sounding 
warning  when  approaching  pedestrian  walking 
in  street  held  not  to  have  had  reason  to  sup- 
pose that  plaintiff  in  stepping  to  one  side  to 
avoid  the  truck  would  fall  on  the  ice. — Id. 
«=>705(10)  (Mo.App.)  Where  plaintiff  was  law- 
fully upon  roadway,  working  on  approach  of 
bridge  in  plain  view,  driver  of  any  vehicle  was 
bound  to  take  notice  of  him,  and  to  exercise 
care  not  to  injure  him,  and  plaintiff  could  law- 
fully assume  such  care  would  be  taken.— Nehring 
v.  Charles  M.  Monroe  Stationery  Co.,  191  S.  W. 
1054. 

Plaintiff,  working  in  roadway  on  approach  to 
bridge,  not  moving  about,  and  struck  there  by 
automobile,  was  not  negligent  merely  because 
he  became  engrossed  in  work  and  failed  to  look 
for  approaching  vehicles. — Id. 
®=>706(2)  (Mo.App.)  Where  plaintiff  alleged  in 
petition  that  she  sustained  injury  by_  tailing 
on  ice  as  she  "stepped"  aside  to  avoid  being 
struck  by  defendant  s  truck,  and  testified  that 
she  "leaped"  aside,  meaning  a  step  or  two"  her 
testimony  sustained  the  allegations. — White  v. 
Metropolitan  St  Ry.  Co.,  191  S.  W.  1122. 
<g=>706(3)  (Mo.App.)  Laws  1911,  p.  322,  does 
not  make  it  essential  to  establish  negligent  speed 
that  it  be  proved  that  defendant  automobile 
driver  was  running  over  25  miles  an  hour,  but, 
if  he  has  so  operated  his  car,  merely  places  on 
him  the  burden  of  proving  that  it  was  not  negli- 
gent—Nnfziger  v.  Mahan,  191  S.  W.  1060. 
€=>706(5)  (Mo.App.)  In  an  action  for  injuries 
to  a  motorcyclist  who  collided  with  an  automo- 
bile at  a  street  intersection,  evidence  held  in- 
sufficient to  render  defendant  liable  under  the 
humanitarian  doctrine  for  failing  to  take  steps 
to  avoid  the  accident  after  seeing  plaintiff's  dan- 
ger.—Topping  v.  Bourne,  191  S.  W.  1032. 
<8=»706(5)  (Mo.App.)  In  action  for  injuries 
against  owner  of  automobile,  plaintiff's  testi- 
mony held  to  establish  a  prima  facie  case. — 
Nehring  v.  Charles  M.  Monroe  Stationery  Co., 
191  S.  W.  1054. 

©=3706(6)  (Mo.App.)  In  action  for  injuries  in 
street  collision,  evidence  that  defendant,  driv- 
ing an  automobile  25  miles  per  hour  on  an  icy 
street,  suddenly  turned  to  the  left  to  pass  stand- 
ing machine,  when  his  machine  skidded  and 
struck  plaintiff's  automobile,  which  was  almost 
halted,  presents  a  jury  question.— Nafziger  v. 
Mahan,  191  S.  W.  1080. 

<8=>706(6)  (Mo.App.)  Where  plaintiff,  walking 
in  street  because  of  icy  condition  of  sidewalk, 
merely  stepped  aside  to  avoid  defendant's  truck, 
and  in  so  doing  fell  on  the  ice  and  was  injured, 
a  peremptory  instruction  against  her  in  an  ac- 
tion for  damages  against  driver's  employer  held 
grooer.— White  v.  Metropolitan  St.  Ry.  Co.,  191 

€=706(7)  (Mo.App.)  In  action  for  injuries  by 
automobile,  evidence  tending  to  show  that,  with- 
out looking  for  approach  of  vehicles,  plaintiff 
suddenly  changed  his  position  and  stepped  in 
front  of  automobile,  merely  presented  question 
for  jury.— Nehring  v.  Charles  M.  Monroe  Sta- 
tionery Co.,  191  S.  W.  1054. 
<fc=>706(8)  (Mo.App.)  In  action  for  injuries  in 
automobile  collision,  where  plaintiff  alleged  that 
defendant  drove  at  a  high  and  negligent  speed, 
to  wit,  25  or  30  miles  per  hour,  defendant  could 
not  complain  of  predicating  recovery  on  negli- 
gent speed  without  defining  it,  where  instruction 
was  to  find  for  defendant  if  his  speed  did  not 
exceed  15  miles  per  hour. — Nafziger  v.  Mahan, 
191  S.  W.  1080. 


XXII.  FISCAX  MANAGEMENT,  PUB. 
UC  DEBT,  SECURITIES,  AND 
TAXATION. 

(B)  Rlgrhta  and  Remedies  of  Taxpayers* 

<j£=>992  (Tex.Civ.App.)  A  taxpayer  cannot  se- 
cure the  aid  of  equity  to  prevent  de  facto  officers 
from  serving  and  receiving  compensation,  and 
relief  which  cannot  be  granted  to  a  taxpayer 
for  public  benefit  as  well  as  for  his  own  cannot 
be  granted  to  commissioner  of  city  department 
on  sole  ground  that  he  holds  such  position. — 
Uhr  v.  Brown,  191  S.  W.  379. 

XV.  ACTIONS. 

€=•1027  (Tex.Civ.App.)  Suit  by  city  police 
commissioner  to  restrain  interference  with  his 
charter  right  to  appoint  to  offices  in  police  de- 
partment, held  suit  brought  by  him  in  bis  in- 
dividual capacity,  as  distinguished  from  suit  in 
his  official  capacity  on  behalf  of  city  in  aid  of 
enforcement  of  police  regulations. — Uhr  v. 
Brown,  191  S.  W.  379. 


See  Homicide. 


MURDER. 


MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  €=705-819. 

MUTUAL  INSURANCE  COMPANIES. 

See  Insurance,  <B=54,  58. 

MUTUALITY. 

See  Contracts,  €=10. 

NAMES. 

See  Corporations,  €=47,  505. 

NATIONAL  BANKS. 

See  Banks  and  Banking,  9=9243-283. 

NAVIGABLE  WATERS. 

See  Waters  and  Water  Courses. 

NEGLIGENCE. 

See  Carriers,  €=117-185,  215-385 ;  Death ;  Ex- 
plosives, €=8 ;  Highways,  €=184  ;  Master 
and  Servant,  €=88-311 ;  Municipal  Corpora- 
tions, <g=705,  706 ;  Physicians  and  Surgeons. 
€=14,  18;  Railroads,  ©=281-350;  Street 
Railroads,  €=114,  117 ;  Telegraphs  and  Tele- 
phones, <S=>33-68. 

I.  ACTS  OB  OMISSIONS  CONSTITUT. 
ING  NEGLIGENCE. 

(C)  Condition  and  Dae  of  Land.  Balldlnsja, 
and  Other  Structures. 

€=32(1)  (Mo.App.)  No  duty  is  imposed  by  law 
upon  owner  or  occupier  of  a  building  to  keep 
premises  in  a  suitable  condition  for  use  of  mere 
licensees.— Behre  v.  Hemp  &  Co.,  191  S.  W. 
1038. 

€=•32(2)  (Mo.App.)  Where  plaintiff's  employer 
occupied  a  shed  while  doing  work  for  defendant 
at  invitation  of  defendant,  held,  that  duty  of  only 
ordinary  care  was  cast  on  defendant  to  keep 
shed  and  ways  to  it  in  reasonably  safe  condition 
for  use  of  plaintiff  and  his  employer  as  invitees, 
and  to  warn  them  of  any  unsafe  condition. — 
Behre  v.  Hemp  &  Co.,  191  S.  W.  1038. 
€=>45  (Mo.App.)  Rev.  St  1909,  §  7830,  requir- 
ing openings  of  hatchways,  elevators,  etc,  on 
floors  of  manufacturing,  mercantile,  etc.,  build- 
ings to  be  protected,  does  not  apply  to  any  per- 
sons except  employes  of  defendant— Behre  v. 
Hemp  &  Co.,  191  S.  W.  1038. 

Where  plaintiff  was  told  by  his  employer  to  do> 
certain  work  in  a  shed  on  premises  of  defendant 
and  was  injured  by  falling  into  an  elevator  shaft 
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at  least  10  feet  from  either  of  two  routes  Jha  was 
entitled  to  use,  held,  that  defendant  was  not 
charged  with  any  liability  to  plaintiff  for  acci- 
dent whether  plaintiff  was  a  licensee  or  invitee. 
—Id. 

III.  CONTRIBUTORY  NEOXJGEHCH. 
(C)  Imputed  Negligence. 

€=»93(1)  (Ky.)  Negligence  on  part  of  driver  of 
buggy,  contributing  to  frightening  of  horse  by 
automobile,  was  not  imputable  to  plaintiff,  guest 
of  driver.— Oonghlin  v.  Mark,  191  S.  W.  603. 

(O)  Comparative  Negligence. 

<S=I0I  (Tex.Civ.App.)  By  Acts  83d  Leg.  c  179 
(Vernon's  Sayles'  Ann.  Civ.  St  1914,  arts. 
5246h-5246zzzz),  contributory  negligence  can- 
not be  urged  as  complete  defense  in  servant's 
action  for  injuries,  but,  if  proven,  diminishes 
damage  in  proportion  to  negligence  attributable 
to  plaintiff.— Kirby  Lumber  Co.  v.  Bratcher, 
191  S.  W.  700. 

XV.  ACTIONS. 
(A)  Right  of  Action.  Parties,  Preliminary 
Proceeding:*,  and  Pleading. 

<3=>l  19(1)  (Ky.)  The  proof  of  negligence  most 
conform  to  the  allegations,  for  neither  allega- 
tions nor  proof  alone  are-  sufficient.— Louisville 
&  N.  B.  Co.  v.  Kirby,  191  S.  W.  113. 
<&=>II9(4)  (Ky.)  Where  the  particular  negli- 
gence relied  on  is  specified,  the  plaintiff  will  be 
confined  in  his  proof  to  its  establishment. — 
Louisville  &  N.  B.  Co.  v.  Kirby,  191  S.  W.  113. 

1 19(6)  (Tex.Civ.App.)  Although  evidence 
tended  to  show  contributory  negligence  of  plain- 
tiff in  failing  to  properly  care  for  his  injury, 
which  aggravated  it,  the  defendant  could  not 
invoke  this  as  a  defense,  where  contributory  neg- 
ligence was  not  pleaded.— Roscoe,  S.  &  P.  By. 
Co.  v.  Taylor,  191  S.  W.  1175. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

See  Criminal  Law.  «=>941;   New  Trial,  <g=» 
104,  108,  150. 

NEWSPAPERS. 

See  Counties,  «=»53,  113,  216. 
<8=>2  (Tex.Civ.App.)  Where  county  contracted 
to  pay  publisher  25  cents  per  description  for 
publishing  delinquent  tax  list,  payments  to  be 
made  as  delinquent  taxes  were  paid  the  collector, 
amount  was  payable  within  reasonable  time  aft- 
er publication,  and,  in  the  publisher's  action, 
it  was  not  necessary  for  him  to  allege  that  any 
of  delinquent  taxes  had  been  paid  the  county. — 
Potter  County  v.  Boesen,  191  S.  W.  787. 

In  publisher's  action  against  county  to  re- 
cover for  publishing  delinquent  tax  list,  pay- 
ment to  be  made  as  delinquent  taxes  were  paid, 
county's  failure  to  collect  taxes  was  fact  not 
necessary  to  be  alleged. — Id. 

Publisher  who  contracted  with  county  to  pub- 
lish delinquent  tax  list  for  25  cents  a  descrip- 
tion, payment  to  be  made  as  taxes  were  paid 
collector,  held  not  required  to  resort  to  manda- 
mus to  compel  county  officials  to  collect  the 
taxes;  amount  due  him  being  payable  out  of 
fund  set  aside  for  county's  current  expenses. — Id. 

Where  county  agreed  to  pay  publisher  25  cents 

Ser  description  for  publishing  delinquent  tax 
st,  payment  to  be  made  as  taxes  were  paid 
collector,  publisher's  act  in  receiving  from  col- 
lector fee  of  25  cents  as  taxes  were  collected 
could  not  be  considered  construction  on  his 
part  of  contract.— Id. 

Publisher  of  county's  delinquent  tax  list  of 
about  14,000  items,  who  was  to  receive  25  cents 
per  description,  was  not  stopped  from  claiming 
the  contract  price  because  reasonable  compensa- 
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tion  for  making  publication  would  not  exceed 
$1,000.-Id. 

In  action  against  county  by  publisher  of  its 
delinquent  tax  list,  whom  county  had  contracted 
to  pay  25  cents  per  description,  payment  to  be 
made  as  taxes  were  paid  collector,  proof  of  fact 
that  by  exercise  of  reasonable  diligence  taxes 
could  have  been  collected  was  not  essential. — Id. 

NEW  TRIAL 

See  Appeal  and  Error,  «=»110,  281-302,  1015. 
1177;  Criminal  Law,  <8=>941. 

XX.  GROUNDS. 

(F)  Verdict  or  Findings  Contrary  to  Un 
or  Evidence. 

<S=>68  (Tex.Civ.App.)  New  trial  for  fraudulent 
statements  in  insurance  application  as  to  con- 
sulting a  physician  held  properly  refused. — 
Brotherhood  of  American  Yeomen  v.  Hickey, 
191  S.  W.  162. 

(H)  Newly   Discovered  Evidence. 

<S=>I04(3)  (Ky.)  New  trial  will  not  be  granted 
for  newly  discovered  evidence  which  is  merely 
cumulative,  unless  so  conclusive,  or  of  such  a 
controlling  character,  that  it  would  probably 
change  the  verdict. — Palmer  Hotel  Co.  v.  Ren- 
fro,  191  S.  W.  271. 

<S=»I08(4)  (Ky.)  In  action  against  hotel  com- 
pany for  injuries  received  when  elevator  fell, 
newly  discovered  evidence  held  not  ground  for 
new  trial.— Palmer  Hotel  Co.  v.  Renfro,  191  S. 
W.  271. 

XH.  PROCEEDINGS  TO  PROCURE 
NEW  TRIAL. 

1 28(1)  (Mo.App.)  A  motion  for  new  trial 
must  set  out  the  reasons  therefor  so  specifically 
as  to  direct  the  court's  attention  to  the  precise 
ground  of  complaint— Osage  Tie  &  Timber  Co. 
v.  Gorg-Murphy  Timber  &  Grain  Co.,  191  S.  W. 
1026. 

<S=»I28(5)  (Mo.App.)  Ground  for  motion  for 
new  trial  that  verdict  is  against  evidence  is 
merely  statement  in  another  form  that  it  is 
against  weight  of  evidence.— Lackland  v.  United 
Rys.  Co.  of  St  Louis,  191  S.  W.  1104. 

1 43(1)  (Ark.)  Statements  made  after  trial 
by  members  of  jury  to  presiding  judge  to  effect 
that  they  had  rendered  verdict  without  regard 
to  law  or  evidence,  and  had  done  appellants  an 
injustice  in  rendering  verdict  against  them,  were 
incompetent  to  impeach  verdict. — E.  O.  Barnett 
Bros.  v.  Western  Assur.  Co.,  191  S.  W.  226. 
<8=>I50(1)  (Ky.)  A  new  trial  will  not  be  grant- 
ed for  newly  discovered  testimony  of  witnesses, 
in  the  absence  of  affidavits  of  those  witnesses 
stating  the  substance  of  their  testimony. — 
Quarles  v.  Denning,  191  S.  W.  493. 
<S=»I64  (Tenn.)  If  the  judge,  on  motion  for  new 
trial,  deems  that  he  erroneously  denied  motion 
for  directed  verdict,  he  should  correct  such  error 
and  direct  verdict— Bostick  v.  Thomas,  191  S. 
W.  968. 

NONSUIT. 

See  Dismissal  and  Nonsuit 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Adverse  Possession,  <g=>31 ;  Banks  and 
Banking,  <8=>116;  Bills  and  Notes,  <8=>337, 
414;  Carriers,  €=159 ;  Criminal  Law,  ®=> 
1081 ;  Insurance,  <8=»229.  555,  751 ;  Justices 
of  the  Peace,  «=»160;  Mortgages,  <8=510; 
Municipal  Corporations,  $=»527;  Partner- 
ship, <6=>133;  Principal  and  Agent  €=>123, 
126,  180:  Schools  and  School  Districts,  «=» 
37;  Taxation,  «= 701-705;  Vendor  and  Pur- 
chaser, <S=>227-233. 
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NUISANCE. 

See  Intoxicating  Liquors,  ©=261. 

II.  PUBLIC  NUISANCES. 
(C)  Abatement  and  Injunction. 

«=>77  (Mo.App.)  A  public  nuisance,  though  in- 
volving a  crime,  may  be  abated  by  suit  by  state's 
attorney  or  by  a  private  individual  when  some 
property  right  of  his  is  injuriously  affected.*— 
State  ex  reL  Gibson  v.  Chicago,  B.  &  Q.  R.  Co., 
191  S.  W.  1061;  Same  v.  Adams,  Id.  1053; 
Same  v.  Chicago,  G.  W.  R.  Co.,  Id. 

NUNC  PRO  TUNC. 

See  Judgment,  4=326. 

OBITER  DICTA. 

See  Appeal  and  Error,  4=1097. 

OBJECTIONS. 

See  Appeal  and  Error,  4=194,  230 ;  Pleading, 
4=420-430;  Process,  4=154;  Trial,  4= 
106,  273,  278. 

OBLIGATION  OF  CONTRACTS. 

See  Constitutional  Law,  4=154-17L 

OBSTRUCTIONS. 

See  Limitation  of  Actions,  4=99,  104 ;  Mu- 
nicipal Corporations,  4=697. 

OFFER. 

See  Contracts,  4=10. 

OFFICERS. 

See  Banks  and  Banking,  4=116;  Counties, 
4=53;  Elections,  4=55;  Justices  of  the 
Peace;  Mandamus,  4=16,  74-111;  Munic- 
ipal Corporations,  4=164-211,  307;  Public 
Lands,  <8=>180 ;  Receivers ;  Sheriffs  and  Con- 
stables. 

I.  APPOINTMENT,  QUALIFICATION, 
AND  TENURE. 
(B)  Appointment. 

€=13  (Tex.Civ.App.)  A  de  facto  officer  can  de- 
mand pay  for  his  services,  so  that  a  vote  to  give 
him  such  compensation  would  not  have  the  ef- 
fect of  appointment,  confirmation,  and  qualifica- 
tion.—Uhr  v.  Brown,  191  S.  W.  379. 

XX.  TITLE  TO  AND  POSSESSION  OF 
OFFICE. 

4=82  (Tex.Civ.App.)  After  nominees  of  com- 
missioner, vested  with  sole  power  to  nominate 
to  office  in  police  department,  were  confirmed 
by  commissioners  and  qualified,  equity  would 
not  aid  de  facto  officers  to  restrain  such  ap- 
pointees from  discharging  their  duties  or  receiv- 
ing their  salary.— Uhr  v.  Brown,  191  S.  W. 
379. 

Failure  of  de  facto  officers  serving  in  police 
department  under  an  ordinance  to  cease  per- 
forming the  duties  of  and  exercising  the  rights 
of  their  offices,  did  not  constitute  an  interfer- 
ence with  the  discharge  of  police  commission- 
er's duties  of  supervision  and  enforcement  of 
police  regulations.— Id. 

A  public  officer  de  jure  or  de  facto  in  pos- 
session of  an  office  is  entitled  to  an  injunction  to 
restrain  any  one  disputing  his  right  to  it  or 
interfering  with  his  discharge  of  its  duties. — Id. 

UX  BIGHTS,  POWERS,  DUTIES,  AND 
LIABILITIES. 

4=95  (Tex.Civ.App.)  A  de  facto  officer  can  de- 
mand pay  for  his  services. — Uhr  v.  Brown,  191 
S.  W.  379. 


4=MW(2)  (Mo.)  Undw'Rev.  St  1899,  f!  0189, 

6190,  6192,  6193,  a  police  detective  is  both  a 
municipal  and  state  officer  within  Const  art 
14,  §  8,  forbidding  increase  of  compensation  of 
Btate  or  municipal  officers  during  their  term. — 
State  ex  reL  Truman  v.  Jost  191  S.  W.  38. 
<©=>  1 19  (Tex.Civ.App.)  A  public  officer,  in  the 
absence  of  a  prohibition,  bad  the  implied  author- 
ity to  institute  suits  necessary  to  the  proper 
and  faithful  performance  of  his  duties. — Uhr 
v.  Brown,  191  S.  W.  379. 

In  suit  by  commissioner  of  police  department 
to  enjoin  mayor  of  city  and  others,  order  that 
mayor  cancel  his  previous  orders  appointing  or 
assigning  any  one  to  duty  in  that  department 
held  too  broad.— Id. 

OPEN  AND  CLOSE. 

See  Trial,  4=25. 

OPINION  EVIDENCE. 

See  Evidence,  4=474-574. 

ORDERS. 

See  Injunction,  4=176,  183. 

ORDINANCES. 

See  Municipal  Corporations,  4=122,  302. 

PARENT  AND  CHILD. 

See  Bastards;  Carriers,  4=356;  Death,  4= 
15,  16,  58 ;  Guardian  and  Ward ;  Infants. 

4=7(1)  (Tex.Civ.App.)  At  common  law  a  par- 
ent could  recover  for  loss  of  a  child's  services 
caused  by  injuries  not  resulting  in  death  or 
for  expenses  incurred  and  loss  of  services  be- 
tween the  injuries  and  the  death,— Rishworth 
v.  Moss,  191  S.  W.  843. 
4=12  (Tex.Civ.App.)  In  an  action  for  the 
death  of  plaintiffs  minor  daughter  following  an 
operation  by  surgeons  to  whom  she  had  been 
taken  by  her  adult  sister,  evidence  held  not 
sufficient  to  warrant  the  jury  in  finding  that 
the  sister  had  either  express  or  implied  au- 
thority to  consent  to  the  operation  on  behalf 
of  the  parents.— Rishworth  v.  Moss,  191  S.  W. 
843. 

An  adult  sister  whom  an  11  year  old  child 
was  visiting  with  the  consent  of  their  parents 
has  no  implied  authority  to  give  consent  for  an 
operation  on  the  child  for  which  there  is  no 
immediate  necessity. — Id. 

Surgeons  cannot  rely  on  the  apparent  author- 
ity of  the  sister  of  a  child  to  give  her  parents' 
consent  to  an  operation  involving  the  use  of  a 
general  anaesthetic,  where  there  was  no  act  on 
the  part  of  the  parents  to  lead  them  to  believe 
the  sister  bad  such  authority.— Id. 

PAROL  AGREEMENTS. 

See  Partition,  4=5. 

PAROLE. 

See  Witnesses,  4=346. 

PAROL  EVIDENCE. 

See  Evidence,  4=407-456. 

PARTIES. 

For  parties  to  particular  proceedings  or  instru- 
ments, see  also  the  various  specific  topics. 

For  parties  on  appeal  and  review  of  rulings  as 
to  parties,  Bee  Appeal  and  Error. 

PARTITION. 

See  Adverse  Possession,  4=112;  Appeal  and 
Error,  4=150,  151,  1004;  Pleading,  4=36. 
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X.  BT  ACT  OF  PARTIES. 

®=>5  (Tex.Civ.App.)  In  an  action  of  trespass 
to  try  title,  evidence  held  to  show  that  a  parti- 
tion of  land  by  commissioners  appointed  by 
probate  court  nearly  50  years  before,  irregular 
because  of  defect  in  'proceedings,  has  been 
recognized  and  ratified  by  interested  parties  by 
deeds  and  acts  of  ownership.— Adams  v.  Adams, 
191  S.  W.  717. 

Where  interested  parties  for  nearly  50  years 
recognized  and  ratified  partition  of  land  irreg- 
ular because  of  a  defect  in  proceeding  in  pro- 
bate court,  such  conduct  on  their  part  estab- 
lished the  equivalent  of  an  oral  partition  of  the 
land.— Id. 

In  an  action  of  trespass  to  try  title,  where 
it  appeared  that  interested  parties  had  by  recog- 
nition and  ratification  of  a  defective  partition 
of  the  land  by  the  probate  court  established 
equivalent  of  an  oral  partition,  proceedings  of 
probate  court  may  be  examined  in  connection 
with  such  conduct  of  parties  as  evidence  of 
such  oral  partition.— Id. 

Where  interested  parties  had  by  recognition 
and  ratification  of  a  defective  partition  made 
by  probate  court  established  equivalent  of  oral 
partition,  such  proceedings  of  probate  court 
and  actions  of  parties  are  not,  after  nearly  50 
years,  subject  to  collateral  attack. — Id. 

XX.  ACTIONS  FOR  PARTITION. 
<A)  Right  of  Action  and  Defense*. 

<S=27  (Ky.)  Where  parties  in  a  settlement  suit 
were  same  but  reversed  as  in  pending  partition 
suit,  and  only  issues  involved  in  both  suits  were 
proper  partition  and  advancements,  settlement 
suit  was  properly  abated  because  of  pendency 
of  partition  suit— Clarke  v.  Ellis,  191  S.  W. 
292. 

<S=>28  (Ky.)  In  action  to  sell  lands  for  parti- 
tion because  they  could  not  be  divided  among 
several  owners  without  loss,  where  one  defend- 
ant died  after  order  was  made  to  sell  but  be- 
fore sale,  no  order  of  revival  was  necessary  as 
against  his  administrator.— Hankins  v.  Hnnkins' 
Adm'r,  191  S.  W.  258. 

In  action  to  sell  lands  for  partition,  where 
one  defendant  died  after  order  was  made  to 
sell  but  before  actual  sale,  no  order  of  revival 
was  necessary  as  against  the  widow,  who  was 
already  a  party  to  the  suit. — Id. 

(B)  Proceedings  and  Relief. 

<8=>85  (Tex.Civ.App.)  In  suit  for  partition 
among  heirs,  value  of  improvements  placed  on 
land,  held  properly  allowed  as  charge  against 
land  divided—  Johnson  v.  Johnson,  191  S.  W. 
366. 

«=>87  (Tex.Civ.App.)  In  suit  for  partition 
among  heirs,  debts  or  estate  paid  by  party  after 
death  of  intestate  held  properly  charged  upon 
land  divided.— Johnson  v.  Johnson,  191  S.  W. 
366. 

<g=>89  (Ho.)  In  a  suit  for  partition  of  real  es- 
tate, where  parties  were  only  chargeable  with 
timber  cut  after  death  of  "M.,"  evidence  that 
most  of  timber  was  cut  during  lifetime  of  "M." 
and  which  does  not  show  what  amount  was  cut 
thereafter,  held  not  to  justify  a  finding  that  de- 
fendants cut  any  definite  amount  after  "M.'s" 
death.— Pemiscot  Land  &  Cooperage  Co.  v.  Cole- 
man, 191  S.  W.  1009. 

In  a  suit  for  partition  of  real  estate  the  burden 
was  on  plaintiff  to  show  amount  of  timber  alleg- 
ed to  have  been  cut  on  the  land  by  some  defend- 
ants, before  it  could  have  its  value  charged 
against  interests  of  such  defendants.— Id. 

<S=»94(1)  (Ky.)  Where  wife  obtained  an  order 
appointing  commissioners  to  partition  'two 
tracts  between  herself  and  her  husband,  report 
of  commissioners  should  have  been  filed  before 
the  sale  so  that  parties  might  know  what  land 
could  be  sold  and  that  wife  might  file  exceptions 
to  the  report— Rickett  v.  Bolton,  191  S.  W. 
471. 


<8=>94(1)  (Tex.Civ.App.)  Where  the  report  of 
commissioners  appointed  by  the  probate  court 
to  partition  land  was  not  recorded,  filing  and 
recordation  of  report  under  a  nunc  pro  tunc 
order  secured  nearly  50  years  after  report  was 
made  did  not  add  any  legal  force  to  action 
theretofore  had.— Adams  v.  Adams,  191  S.  W. 
717. 

«=>II4(2)  (Ky.)  In  action  by  infant  remain- 
derman entitled  to  one-sixth  of  tract  against 
defendant,  entitled  to  other  five-sixths,  for  its 
sale  and  for  an  accounting,  defendant  was  li- 
able for  costs  incurred  upon  his  unsuccessful 
issue  of  improvements  and  rents,  and  under  Ky. 
St.  |  489,  plaintiffs  would  pay  one-sixth  of 
cost^  proceeding.— Larmon  v.  Larmon,  191  S. 

®=>II4(2)  (Tex.Civ.App.)  If  defendants  contest 
title  or  right  of  successful  plaintiffs  in  partition 
suit,  they  are  liable  for  and  to  extent  of  costs 
incurred  thereby.— Johnson  v.  Johnson,  191  S. 
W.  366. 

<8=>II4<3)  (Tex.Civ.App.)  In  suit  for  partition 
among  heirs,  court  costs  incurred  in  adminis- 
tration of  estate  of  intestate  held  properly  al- 
lowed as  charge  on  lands  divided.— Johnson  v. 
Johnson,  191  S.  W.  306. 

PARTNERSHIP. 

See  Joint  Stock  Companies. 

I.  THE  RELATION. 
(O)  Evidence. 

<£=>48  (Mo.App.)  In  an  action  against  two  de- 
fendants as  partners,  the  exclusion  of  evidence 
by  one  defendant  that  there  was  no  partner- 
ship held  error,  in  view  of  plaintiff's  evidence 
and  the  instructions,  though  evidence  that  there 
was  no  holding  out  as  partners  was  admitted. — 
Maxwell  v.  Sutton,  191  S.  W.  1083. 
<&=54  (Mo.App.)  In  action  for  salary  by  em- 
ploye of  claimed  partnership,  conversation  be- 
tween one  defendant  and  third  person,  in  which 
he  referred  to  other  defendant  as  a  partner,  not 
brought  home  to  other  defendant,  held  not  to 
tend  to  show  existence  of  partnership. — Wegman 
v.  Joseph,  191  S.  W.  1076. 
<S=56  (Ark.)  In  action  against  alleged  partners 
to  recover  on  open  account,  evidence  held  to 
show  that  a  defendant  did  not  hold  himself  out 
as  partner,  but  advised  plaintiff  as  to  his  real 
relations  with  other  defendant — Crane,  Co.  v. 
Hempstead,  191  S.  W.  234. 

IV.  RIGHTS  AND  LIABILITIES  AS 
TO  THIRD  PERSONS. 
(A)  Representation  of  Firm  by  Partner. 

<&=>\32  (Ark.)  One  dealing  with  partnership 
will  not  be  bound  by  any  private  agreement  of 
partners  as  to  authority  of  one  of  them,  unless 
he  was  aware  of  its  existence  and  was  advised 
by  partner  claiming  its  protection  that  he  would 
not  be  bound  by  the  unauthorized  act  of  his 
partner— Williams  v.  Carson,  191  S.  W.  401. 

<©=»I33  (Ky.)  Mere  fact  that  partner  told  debt- 
or of  firm  not  to  settle  with  a  copartner  did  not 
deprive  the  latter  of  authority  to  make  settle- 
ment with  debtor,  or  in  any  way  affect  validity 
of  settlement— Burns  v.  Treadway  &  Webb, 
191  S.  W.  868. 

<J=>I57(1)  (Ark.)  Where  partner  raised  no  ob- 
jection to  trade  whereby  defendant  received  two 
mules  and  a  wagon  until  check  for  part  of  the 
money  had  been  delivered,  he  will  be  held  to 
have  ratified  trade,  and  will  be  bound  by  it — 
Williams  v.  Carson,  191  S.  W.  401. 

(D)  Actions  by  or  Airalnst  Firms  or  Part- 
ners. 

«=»2I6(2)  (Mo.App.)  Where  the  petition  is  bas- 
ed on  the  theory  that  defendants  were  partners 
as  between  themselves,  plaintiff  can  offer  proof, 
both  that  they  were  partners,  or,  if  not,  that 
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they  held  themselves  out  as  partners. — Maxwell 
v.  Sutton,  191  S.  W.  1083. 
<8=>2I8(3)  (Mo.App.)  Evidence  on  question 
whether  defendants  had  held  themselves  out 
as  partners  held  insufficient  to  take  case  to  jury. 
— Wegman  v.  Joseph,  191  S.  W.  1076. 

VII.  DISSOLUTION,  SETTLEMENT, 
AND  ACCOUNTING. 
(B)  Risrhts,  Powers,  and  Liabilities  after 
Dissolution. 

<8=>287  (Ky.)  Where  partner  sold  interest  to 
his  copartner,  retaining  his  interest  in  debts 
due,  partnership  still  existed  for  purpose  of 
collecting  debts,  and,  in  absence  of  agreement  to 
contrary  and  of  notice  to  the  debtor,  either 

Sartner  had  power  to  compromise  and  discharge 
rm's  claim  against  a  debtor. — Burns  v.  Tread 
way  &  Webb,  191  S.  W.  868. 

(D)  Actions  for  Dissolution  and  Account- 
ing;. 

4=3315  (Ky.)  Where  one  partner  who  kept 
books  and  had  custody  and  management  of 
business  and  of  funds  failed  in  his  cross-action 
to  establish  a  reasonable  basis  for  an  account- 
ing between  himself  and  the  plaintiff  after  dis- 
solution, it  waB  properly  denied'. — Smith  v.  Cau- 
dill,  191  S.  W.  625. 

<S=>326  (Ky.)  Mere  filing  of  suit  by  a  partner 
seeking  a  dissolution  and  settlement  of  the  part- 
nership did  not,  ipso  facto,  operate  as  a  dis- 
solution—Burns v.  Treadway  &  Webb,  191  S. 
W.  868. 

PART  PERFORMANCE 

See  Work  and  Labor,  <8=>14. 

PASSENGERS. 

See  Carriers,  <8=>271-385. 

PATENTS. 

See  Public  Lands,  <8=»151. 

PAYMENT. 

See  Accord  and  Satisfaction ;  Banks  and  Bank- 
ing, «=s>142;  Bills  and  Notes.  «=427,  438, 
527 ;  Insurance,  €=>602 ;  Mortgages,  <g=» 
318;  Subrogation;  Tender;  Usury,  *=>100; 
Vendor  and  Purchaser,  «=»176-187. 

II.  APPLICATION. 

<!=46(1)  (Mo.App.)  Where  defendant  as  agent 
for  plaintiff  insurance  company  entered  into  pol- 
icy transactions  for  which  plaintiff  had  no  se- 
curity and  subsequently  issued  other  policies  and 
collected  premiums  for  which  plaintiff  had  se- 
curity in  a  bond  of  defendant  surety,  payments 
made  to  plaintiff  by  defendant  agent,  which  were 
not  applied  by  either,  will  be  applied  by  law  to 
unsecured  debt. — Michigan  Commercial  Ins.  Co. 
v.  Rodger,  191  S.  W.  1066. 

IV.  PLEADING,  EVIDENCE,  TRIAL, 
AND  REVIEW. 

<8=59  (Tez.Civ.App.)  In  a  suit  to  foreclose  a 
vendor's  lien  note,  where  plaintiff's  own  testi- 
mony was  not  conclusive  that  note  had  not  been 
paid,  defendant  was  entitled,  without  having 
pleaded  payment,  to  show  that  he  had  fully 
paid  note.— Key  v.  Jones,  191  S.  W.  736. 
oj=>73(l)  (Tex.Civ.App.)  In  a  suit  to  foreclose 
a  vendor's  lien  notes,  evidence  held  to  show 
that  debt  had  been  paid.— Key  v.  Jones,  191  S. 
W.  736. 

PENALTIES. 

See  Carriers,  <g=»20;  Taxation,  «=>830;  Usu- 
ry, e=»14l. 


L  NATURE  AND  GROUNDS.  AND  EX- 
TENT OF  LIABILITY. 

«=»3  (Tex.Civ.App.)  To  recover  a  statutory 
penalty,  plaintiff  must  bring  his  case  strictly 
within  the  terms  of  the  statute,— Ft  Worth  & 
D.  0.  Ry.  Co.  v.  Frarier,  191  S.  W.  808. 

PENDENCY  OF  ACTION. 

See  Abatement  and  Revival;  Partition,  <S=»27. 

PERJURY. 

IX  PROSECUTION  AND  PUNISHMENT, 

<&=>33(8)  (Tenn.)  Evidence  merely  that  one's 
testimony  before  the  grand  jury  and  on  a  trial 
conflicted,  without  evidence  of  which  was  false, 
is  insufficient  to  convict  of  perjury. — Paytes  v. 
State,  191  S.  W.  975. 

PERSONAL  INJURIES. 

See  Assault  and  Battery;  Carriers,  <fc=»281- 
348;  Damages,  <S=»95,  100,  131-216;  Death; 
Explosives,  *J=»8;  rT!^hways,  «=>184;  Mas- 
ter and  Servant,  <&r-  8-416;  Municipal  Cor- 
porations, «=»705,  7  00;  Negligence;  Parent 
and  Child,  «=>7 ;  Railroads,  «=»281-350. 

PETITION. 

See  Drains,  oJ=>14. 

PHYSICAL  EXAMINATION. 

See  Damages,  <8=>206. 

PHYSICIANS  AND  SURGEONS. 

See  Evidence,  <8=506;  Parent  and  Child,  «=» 

12;  Railroads,  «=>17;  Wills,  <8=>649. 
43=14(1)  (Mo.App.)  A  corporation  undertaking 
to  treat  and  cure  hernia  is  bound  to  exercise 
the  care  required  of  a  physician  or  surgeon,  and 
is  liable  for  furnishing  a  defective  appliance.— 
Weller  v.  Plnpao  Laboratories  Incorporation, 
191  S.  W.  1056. 

<g=»l8(7)  (Tex.Civ.App>)  In  an  action  for  the 
death  of  plaintiff's  child  while  surgeons  were 
operating  on  her,  where  there  was  no  evidence 
that  plaintiff  had  consented  to  the  operation, 
and  no  emergency  was  pleaded  or  proved,  ex- 
pert testimony  as  to  condition  of  the  child's 
health  and  the  advisability  of  the  operation  is 
inadmissible.^Rishworth  v.  Moss,  191  S.  W. 
843. 

<©=>! 8(7}  (Mo.App.)  In  an  action  for  death  of 
plaintiffs  intestate  from  the  use  of  an. appliance 
for  hernia  furnished  by  defendant,  affidavits  of 
others  as  to  use  of  appliance  held  admissible  on 
question  of  defendant's  knowledge.— Weller  v. 
Plapao  Laboratories  Incorporation,  191  S.  W. 
1056. 

<S=>I8(9)  (Mo.App.)  In  action  by  surviving  wife 
for  death  of  husband,  which  she  claimed  result- 
ed from  his  use  of  appliances  sold  by  defend- 
ant for  treatment  of  hernia,  question  of  defend- 
ant's negligence  held  for  jury.— Weller  v.  Plapao 
Laboratories  Incorporation,  191  S.  W,  1056. 
©=»I8(10)  (Mo.App.)  Instructions  in  an  action 
against  corporation  for  the  death  of  plaintiff's 
husband  resulting  from  his  use  of  pads  furnish- 
ed for  the  treatment  of  hernia  held  erroneous. — 
Weller  V.  Plapao  Laboratories  Incorporation, 
191  S.  W.  1050. 

PLATS. 

See  Boundaries,  <S=»36. 

PLEADING.  • 

See  Judgment,  <8=>101,  251 ;  Trial,  <S=»233. 

For  pleadings  in  particular  actions-  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 
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L  FORM  AND  ALLEGATIONS  IK  GEN- 


4=38(6)  (Tex.Civ.App.)  An  allegation  that  a 
party  "aold  and  transferred  said  business  and 
accounts  in  violation  of  the  bulk  sales  law"  is 
a  conclusion  of  the  pleader. — Texas  Auto  & 
StapDlj^  Co.  v.  Magnolia  Petroleum  Co.,  191  S. 

<£=>34(3)  (Mo.App.)  Where  no  demurrer  is  in- 
terposed by  defendant,  every  reasonable  intend- 
ment is  allowed  in  favor  of  the  petition. — Chris- 
ty v.  Wabash  R.  Co.,  191  S.  W.  241. 
«=>34(3)  (Tex.C4v.App.)  In  testing  the  suffi- 
ciency of  the  answer  as  against  general  demur- 
rer, all  reasonable  intendments  in  its  favor 
will  be  indulged— Anderson  v.  First  Nat.  Bank, 
191  S.  W.  836. 

<8=34(4)  (Ky.)  In  an  action  seeking  reforma- 
tion of  a  written  contract  for  sale  of  land,  where 
plaintiff  alleged  that  a  provision  was  omitted 
from  contract  because  of  defendant's  statement 
that  it  might  make  contract  illegal  if  included 
and  that  it  was  not  necessary  to  include  omit- 
ted part,  such  statement  of  defendant  must  be 
construed  more  strongly  against  pleader— Pick- 
rell  ft  Craig  Co.  v.  Castleman  Blakemore  Co., 
191  S.  W.  680. 

4=»36(2)  (Tex.Civ.App.)  In  an  action  to  estab- 
lish ownership  of  corporate  stock,  plaintiffs  are 
bound  by  the  allegations  of  their  petition  as  to 
the  amount  of  stock  taken  up  by  the  corpora- 
tion.—Green  v.  Galveston  City  Co.,  191  S.  W. 
182. 

4=338(3)  (Tex.Civ.App.)  In  suit  for  partition 
of  land  in  which  it  was  alleged  that  defendant 
had  conveyed  his  interest  in  a  portion,  his  an- 
swer that,  while  he  had  sold  land,  he  had  war- 
ranted title,  and  was  therefore  n  proper  party 
to  the  suit,  held  admission,  and  he  may  not  in- 
sist that  he  is  owner  of  the  land. — Johnson  v. 
Johnson,  191  3.  W.  366. 

III.  PLEA  OR  ANSWER.  CROSS-COM- 
PLAINT. AND  AFFIDAVIT 
OF  DEFENSE. 
«J)  Traverses  or  Denials  and  Admissions. 

$=»  1 14  (Ky.)  In  action  for  damages  for  pollu- 
tion of  stream,  where  defendant  alleged  owner- 
ship of  stream  by  adverse  possession,  plaintiffs 
allegation  of  ownership  and  actual  possession 
was  thereby  traversed,  and  specific  denial  of  de- 
fendant's assertion  of  ownership  was  unneces- 
sary.—City  of  Princeton  v.  Pool,  191  S.  W.  865. 
<8=>  1 27(2)  (Tex.Civ.App.)  In  a  suit  for  attor- 
ney's fees,  the  services  rendered  by  plaintiff  as 
alleged  in  the  petition  held  to  be  the  same  as 
those  which  defendants  admitted  in  their  an- 
Fwnr  had  been  rendered.— Branham  v.  Hallam, 
191  8.  W.  isa 

(BS)  Set-Off,  Counterclaim,  and  Croat-Com- 
plaint. 

4=3  1 48  (Tex.Civ.App.)  In  an  action  upon  a 
note,  where  defendants  pleaded  a  cross-action 
asking  cancellation  of  a  mortgage,  to  try  title, 
and  for  a  writ  of  possession,  the  cross-action 
being  entirely  foreign  to  the  main  action,  and 
the  court  not  having  jurisdiction  thereof,  it 
was  properly  stricken.— Dawson  v.  Duffie,  191 
S.  W.  709. 

IV.  REPLICATION  OR  REPLY  AND 
SUBSEQUENT  PLEADINGS. 

4=>I80(1)  (Ky.)  Where  attorney  sued  his  cli- 
ent's adversary  for  his  fee,  relying  in  his  peti- 
tion on  statutory  lien,  alone,  his  reply,  setting 
up  such  adversary's  alleged  promise  to  pay  the 
fee,  was  demurrable  as  a  departure.— Chreste 
v.  Louisville  Ky.  Co.,  191  S.  W.  265. 

V.  DEMURRER  OR  EXCEPTION. 

4=3204(5)  (Ky.)  Demurrer  to  answer  as  a 
whole,  good  so  far  as  it  denied  averments  of  the 
petition,  is  properly  overruled,  though  the  at- 
tempted justification  in  the  answer  of  part  of 


the  alleged  slander  is  insufficient. — Ray  v.  Shem- 
well,  191  S.  W.  662. 

4=3214(1)  (Ky.)  Averments  of  petition  most  be 
taken  as  true  on  demurrer. — Taulbee  v.  Haxgis, 
191  S.  W.  320. 

VX  AMENDED  AND  SUPPLEMENT  AX 
PLEADINGS  AND  REPLEADER. 

6=3236(3)  (Ky.)  Under  Civ.  Code  Prac  f  134, 
as  to  amendments  in  furtherance  of  justice,  per- 
mitting amendment  during  trial  of  petition  was 
within  the  court's  discretion,  where  the  defend- 
ant denied  the  allegations  of  the  original  peti- 
tion, and  the  amended  petition  was  but  a  con- 
fession of  his  denial — Harvey  v.  Rogers,  191  S. 
W.  894. 

4=3238(5)  (Tenn.)  Where  plaintiffs  case  is  dis- 
missed by  order  allowing  amended  declaration 
within  certain  time,  amended  declaration  filed 
after  such  time  may  be  stricken. — Grizzard  v. 
Fite,  191  S.  W.  969. 

Where  plaintiff  had  failed  to  file  amended 
declaration  within  time  allowed  by  trial  court 
after  dismissal,  plaintiff  would  not  be  allowed 
to  filo  amended  declaration  nunc  pro  tunc. — Id. 
4=3252(2)  (Tcx.Civ.App.)  Where  an  amended 
petition  was  filed  and  original  petition  discard- 
ed, amended  petition  was  to  be  tested  by  its 
own  allegations,  and  no  reference  to  abandoned 
pleading  could  aid  it— City  of  Aransas  Pass 
v.  Usher,  191  S.  W.  167. 

4=252(2)  (Tex.Civ.App.)  When  amended  plead- 
ings are  filed,  the  former  pleadings  are  discard- 
ed, and  the  amended  pleadings  cannot  be  aided 
by  reference  to  the  former  pleadings.— American 
Indemnity  Co.  v.  Burrows  Hardware  Co.,  191 
S.  W.  674. 

ZR  ISSUES,  PROOF,  AND  VARIANCE. 

4=3381(2)  (Tex.Civ.App.)  Where  third  count  of 
petition  showed  on  its  face  that  it  was  an  al- 
ternative plea,  plaintiff  was  not  confined  to  al- 
legation therein,  but  might  make  out  a  case  by 
proving  allegations  of  second  count — City  of 
Houston  v.  Ritchie,  191  S.  W.  362. 

XHI.  DEFECTS  AND  OBXECTIONS, 
WAIVER,  AND  AIDER  BY  VER- 
DICT OR  JUDGMENT. 

«=»403(2)  (Tex.Civ.App.)  The  failure  of  a  pe- 
tition against  a  railroad  company  which  bad  re- 
sumed possession  of  the  property  to  allege  that 
the  acts  of  the  receiver  complained  of  were  au- 
thorized by  the  court  is  not  cured  by  an  answer 
alleging  that  such  acts  were  without  authority. 
—Kansas  City,  M.  &  O.  Ry.  Co.  of  Texas  v. 
Weaver,  191  S.  W.  591. 

4=3420(3)  (Mo.)  To  render  plea  available  that 
amended  petition  constitutes  new  cause  of  ac- 
tion and  is  departure,  defendant  should  stand 
on  objection,  and  not  waive  it  by  answering 
over  and  going  to  trial.— Ruecking  Const  Co.  v. 
Withnell,  191  S.  W.  685. 
4=3426(3)  (Mo.App.)  By  going  to  trial  defend- 
ant waived  the  right  to  complain  of  the  over- 
luling  of  motion  to  require  plaintiff  to  moke 
more  definite  answer  to  counterclaim,  and  of 
overrnling  motion  to  strike  out  part  of  answer. 
—Osage  Tie  Timber  Co.  v.  Gorg-Murphy  Timber 
ft  Grain  Co.,  191  S.  W.  1026. 
4=3428(6)  (Mo.App.)  The  objection,  made  at 
trial  and  after  answer  filed,  to  introduction  of 
evidence  because  the  petition  states  no  cause  of 
action,  will  be  considered  as  if  raised  after  ver- 
dict—W.  T.  Rawleigh  Co.  v.  Grigg.  191  S.  W. 
1019. 

4=428(6)  (MoApp.)  While  the  sufficiency  of  a 
petition  may  be  attacked  by  an  objection  to  the 
admission  of  evidence,  all  intendments  are  in 
favor  of  a  pleading  so  attacked. — Casner  v.  Mey- 
er, 191  S.  W.  1U9. 

4=3430(2)  (Mo.App.)  There  was  no  fatal  vari- 
ance between  pleading  and  proof,  where  the  pe- 
tition alleged  certain  acts  occurring  in  July, 
and  the  evidence,  establishing  the  identical  acts, 
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by  showing  that  they  occurred  in  April  and 
May,  was  not  objected  to.— General  Electric  Co. 

Commercial  Electrical  Supply  Co.,  191  S.  W. 
1106. 

«=433(5)  (Mo-App.)  Objection  to  sufficiency  of 
petition  for  not  stating  cause  of  action  may  be 
raised  even  after  verdict— W.  T.  Rawleigh  Co. 
v.  Grigg,  191  S.  W.  1019. 

PLEDGES. 

See  Corporations,  «J=>123;  Factors,  <£=>52. 

<8=>I2  (MoApp.)  It  was  not  necessary  for  cash- 
ier of  bank,  taking  notes  from  payee  as  collat- 
eral, to  notify  payee  of  his  acceptance  of  them 
as  collateral  in  order  to  hold  them  an  such,  fur- 
ther than  keeping  of  notes  would  indicate  and 
give  notice  they  were  accepted. — Central  Bank, 
Columbia,  Mo.,  Lyda,  191  S.  W.  246. 
«=»33  (Tenn.)  Holder  of  security  for  debt  has 
special  property  in  security  which  entitles  him 
to  recover  its  value,  to  extent  at  least  of  his 
debt,  if  it  be  converted  by  debtor.— Hardcastle 
v.  National  Clothing  Co.,  191  S.  W.  524. 
«J=>58(1)  (Mo.App.)  Bank  which  held  notes  was 
entitled  to  sue  on  them  whether  it  owned  them 
or  merely  held  them  as  collateral,  though  in  lat- 
ter event  it  could  only  recover  to  extent  of  debt. 
—Central  Bank,  Columbia,  Mo.,  v.  Lyda,  191  S. 
W.  245. 

«=»58(6)  (Mo.App.)  Bank  suing  on  notes  held 
as  collateral  can  only  recover  to  extent  of  debt. 
—Central  Bank,  Columbia,  Mo.,  v.  Lyda,  191  S. 
W.  245. 

POLICE  COURTS. 

See  Courts,  «=>172;  Forcible  Entry  and  De- 
tainer, ®=»16. 

POLICEMEN. 

See  Municipal  Corporations,  <8=»164,  184,  185. 

POLICE  POWER. 

See  Health,  «J=>21;  Municipal  Corporations,  <S=» 
598,  595. 

POLICY.  . 

See  Insurance. 

POLITICAL  RIGHTS. 

See  Elections. 

POSSESSION. 

See  Adverse  Possession;  Intoxicating  Liquors, 
«=>139;  Property,  <8=>10;  Vendor  and  Pur- 
chaser, «=»296. 

POWERS. 

See  Mortgages,  «=>342-372. 

XX.  CONSTRUCTION  AND  EXECUTION. 

<£=>30  (Ky.)  Naked  power,  not  coupled  with 
interest,  given  to  several  persons,  must  be  ex- 
ecuted by  all,  and  does  not  survive  death  of 
one,  but,  when  coupled  with  interest,  may  be 
exercised  by  survivor,  unless  a  contrary  inten- 
tion appears.— Steele  v.  Cassell,  191  S.  W.  640. 

In  view  of  Ky.  St  f  500,  power  of  sale  con- 
ferred jointly  upon  husband  and  wife  in  deed  to 
husband,  wife,  and  children  held  to  have  sur- 
vived to  wife,  on  death  of  husband,  to  be  exer- 
cised in  interest  of  herself  and  children.— Id. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRECEDENTS. 


See  Courts,  «=>93,  97. 


.  PREFERENCES. 

See  Fraudulent  Conveyances,  <=>122. 

PRELIMINARY  EVIDENCE. 

See  Criminal  Law,  <8=»427. 

PREMATURITY. 

See  Action,  «=>62. 

PREMIUMS. 

See  Insurance,  ®=»367. 

PRESCRIPTION. 

See  Adverse  Possession;    Easements,  <S=>7. 

PRESUMPTIONS. 

See  Alteration  of  Instruments,  4=327;  Appeal 
and  Error,  <6=>907-938 ;  Certiorari,  «=x>66; 
Courts,  <8==>35;  Criminal  Law,  €=1144, 
11(53;  Death,  «=>1;  Evidence,  «=>70-89; 
Statutes,  «=>212. 

PRICE. 

See  Sales,  <8=>355-365,  397,  398. 

PRINCIPAL  AND  ACCESSORY. 

See  Homicide,  <8=>80. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brokers;  Carriers, 
<8=»47,  219;  Factors:  Frauds,  Statute  of, 
®=>116;  Insurance,  €=>91,  379;  Parent  and 
Child,  <8=»12. 

X.  THE  RELATION. 
(A)  Creation  and  BxLtenee. 

€=>8  (Ark.)  The  mere  designation  of  one  as  an 
agent  does  not  create  that  relation,  and  a  sale 
of  goods  with  restrictions  as  to  price  and  man- 
ner of  selling  does  not  of  itself  create  relation 
of  agency— W.  T.  Rawleigh  Medical  Co.  v.  Hol- 
comb,  191  S.  W.  215. 

<8=>I9  (Tex.Civ.App.)  Persons  dealing  with  an 
assumed  agent  have  the  burden  of  proving  agen- 
cy.—Rishworth  v.  Moss,  191  9.  W.  843. 
€=>22(1)  (Ky.)  Fact  of  agency  may  not  be  es- 
tablished by  statements  alone  of  supposed  agent. 
— Ethington  v.  Bigg,  191  S.  W.  98. 
<8=>22(1)  (Tex.Civ.App.)  To  determine  wheAer 
agency  existed,  the  court  must  look,  not  to  the 
acts  and  declarations  of  the  person  assuming 
to  be  an  agent,  but  to  the  transactions  between 
such  person  and  the  alleged  principals. — Rish- 
worth v.  Moss,  191  S.  W.  843. 
<S=»23(1)  (Ky.)  Evidence  held  to  show  that 
plaintiff  suing  to  recover  possession  of  land  had 
bought  it  as  the  agent  of  defendant  and  for 
defendant's  benefit,  so  that  he'  could  not  re- 
cover.—Johnson  v.  Johnson,  191  S.  W.  672. 
«J=23(1)  (Tex.Civ.App.)  Evidence  held  to  show 
relationship  of  principal  and  agent  so  as  to  bind 
the  principal  for  money  borrowed  by  the  agent 
for  the  principal's  use.— Calvin  v.  Neel,  191-  S. 
W.  791. 

<g=>24  (Ark.)  In  an  action  for  the  cutting  of 
timber,  evidence  held  to  authorize  submission  to 
the  jury  of  the  question  whether  an  employe1  of 
defendant  was  acting  as  its  agent  in  receiving 
the  timber  and  Belling  bolts  made  therefrom. — 
Minnequa  Cooperage  Co.  v.  Davidson,  191  S. 
W.  29. 

HI.  RIGHTS  AND  LIABILITIES  AS 
TO  THIRD  PERSONS. 
(A)  Powers  of  Aarent. 

<8=II9(1)  (Tex.Civ.App.)  Persons  dealing  with 
an  agent  have  the  burden  of  showing  his  author- 
ity.—Rishworth  v.  Moss,  191  S.  W.  843. 
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1 26(2)  (MoApp.)  A  contract,  reciting  that 
it  was  entered  into  between  plaintiff  and  defend- 
ant and  defendant's  agent,  which  was  signed 
by  defendant's  agent  as  agent  for  defendant,  held 
admissible  against  defendant.— McArthur  v. 
Fruit  Supply  Co..  1»1  S.  W.  1126. 
<8=I32(1)  (Tex.Civ.App.)  Where  operator  of 
cotton  gin  borrowed  money  from  bank  and  the 
account  stood  in  his  name,  bank  was  entitled 
during  subsequent  season  to  recover  from  third 
person  amount  of  such  account,  where  such 
third  person's  agent,  at  close  of  first  season, 
agreed  that  account  should  stand  in  name  of 
original  debtor,  but  that  his  principal  should 
be  liable  therefor— Guitar  v.  First  State  Bank 
of  Hermleigh,  191  8.  W.  860. 

(C)  Unauthorised  and  Wrongful  Act*. 

®=»I47(2)  CTex.CivApp.)  Persons  dealing  with 
an  assumed  agent  are  bound  at  their  peril  to 
ascertain  the  fact  of  the  agency  and  the  extent 
of  the  agent's  authority.— Eishworth  v.  Moss, 
191  S.  W.  843. 

(IS)  Notice  to  Agent. 

<©=>  1 80  (Ky.)  Knowledge  of  agent  is  imputed  to 
his  principal,  upon  presumption  that  agent  will 
divulge  his  knowledge  to  his  principal;  but  when 
agent's  interests  are  hostile  to  those  of  his  prin- 
cipal, or"  he  is  trying  to  defraud  principal,  it  will 
not  be  presumed  that  be  has  communicated  his 
knowledge  to  principal.— Taulbee  v.  Hargis,  191 
S.  W.  320. 

PRINCIPAL  AND  SURETY. 

See  Appeal  and  Error,  &=>150;  Bail;  Execu- 
tion, «=sl54 ;  Guaranty;  Guardian  and 
Ward,  <J=176;  Indemnity,  <S=1;  Mortgages, 
«=>283;  Sheriffs  and  Constables,  <8=>170. 

I.  CREATION  AND  EXISTENCE  OF 
RELATION. 
(A)  Between  Individuals. 

€=>5  (Ark.)  A  bond  indemnifying  a  surety  com- 
pany from  loss  on  its  bond  insuring  the  fidelity 
of  an  employe  where  the  employe  was  not  a 
party  to  the  indemnity  bond  is  not  a  contract 
of  suretyship  in  any  form,  but  merely  a  contract 
of  indemnity. — Hall  v.  Equitable  Surety  Co., 
191  S.  W.  32. 

<g=>6  (Ark.)  Where  a  contract  takes  the  form  of 
ordinary  suretyship,  the  agreement  of  the  surety 
is  that  he  will  do  the  thing  which  the  principal 
has  undertaken ;  but  in  a  contract  of  guaranty 
the  agreement  of  the  guarantor  is  that  the  princi- 
pal will  do  what  he  is  bound  to  perform. — Hall 
v.  Equitable  Surety  Co.,  191  S.  W.  32. 

Contracts  of  indemnity  are  distinguished  from 
those  of  guaranty  and  suretyship,  in  that  the 
agreement  is  to  make  good  and  save  another 
from  loss  on  some  obligation  to  a  third  person, 
and  is  not  a  promise  to  one  to  whom  another 
is  answerable.— Id. 

®=>33  (Tex.)  To  support  a  contract  of  surety- 
ship, it  is  not  necessary  that  any  consideration 
pass  directly  to  the  surety,  but  a  consideration 
moving  to  the  principal  alone  is  sufficient.— Bon- 
ner' Oil  Co.  v.  Gaines,  191  8.  W.  552. 
<t£=>35  (Tex.)  An  extension  of  time  for  the  pay- 
ment of  a  debt  is  sufficient  consideration  for  a 
contract  of  suretyship. — Bonner  Oil  Co.  v. 
Gaines,  191  S.  W.  552. 

Where  a  corporation  owed  a  debt  upon  open 
account,  due  and  unpaid,  an  extension  of  time 
for  payment  thereof  upon  execution  of  notes 
by  the  corporation  and  its  president  individually 
was  sufficient  consideration  to  support  the  sure- 
tyship of  the  president.— Id. 

II.  NATURE  AND  EXTENT  OF  LIA- 
BILITY OF  SURETY. 

$=>67  (Mo.App.)  Where  fire  insurance  company 
notified  agent  not  to  write  new  insurance,  as 
company  was  looking  forward  to  being  com- 
pelled to  suspend  operations  in  state,  such  noti- 
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fication  was  not  disruption  of  agency  relation- 
ship, and  did  not  release  bond  of  agent  and  re- 

3uire  new  one.— Hartford  Fire  Ins.  Co.  v.  Casey, 
91  S.  W.  1072. 
«=>73  (Mo.App.)  Under  Bev.  St.  1909,  §  1240, 
where  full  amount  of  surety  bond,  which  stipu- 
lated for  payment  of  attorney's  fees,  was  $2,500, 
judgment  on  bond  for  its  face,  and  a  $250  at- 
torney's fee  was  excessive  by  the  amount  of  the 
fee,  made  a  part  of  damages  by  clause  of  bond. 
— Hartford  Fire  Ins.  Co.  v.  Casey,  191  8.  W. 
1072. 

m.  DISCHARGE.  OF  SURETY. 

<S=98  (Mo.App.)  That  insurance  company  chang- 
ed amount  of  postage  allowed  its  agent  on  each 
policy,  and  changed  time  for  remitting  of  pre- 
miums, held  insufficient  to  release  surety  on 
agent's  bond;  no  change  having  been  made  in 
compensation  of  agent  by  commission.— Hartford 
Fire  Ins.  Co.  v.  Casey,  191  S.  W.  1072. 
<§=>I0I(6)  (Tex.Civ.App.)  Changing  a  note  to 
bear  interest  from  maturity  instead  of  from 
date,  where  made  after  signature  of  surety  with- 
out his  knowledge  or  consent,  renders  the  note 
unenforceable  as  to  him,  notwithstanding  it  was 
favorable  to  him.— Williams  v.  Midland  Nat. 
Bank,  191  8.  W.  1181. 

A  surety,  released  from  liability  as  indorser 
by  reason  of  a  material  alteration  as  to  interest, 
who  received  none  of  the  consideration  for  the 
note,  cannot  be  held  liable  on  any  theory  under 
the  common  counts,  although  the  principal  is 
still  liable  on  the  debt,  notwithstanding  the  al- 
teration.— Id. 

®=»I23(1)  (Mo.App.)  Obligee's  knowledge  of 
mere  negligent  inattention  to  business,  failure  to 
attend  to  it  promptly,  want  of  diligence,  or 
something  of  that  kind,  not  amounting  to  lack 
of  integrity  on  part  of  bonded  agent,  will  not 
require  notice  thereof  to  be  given  surety  by 
obligee,  unless  surety,  by  inquiry,  creates  obli- 
gation.—Hartford  Fire  Ins.  Co.  v.  Casey,  191  8. 
W.  1072. 

Insurance  company's  failure  to  notify  surety 
on  agent's  bond  of  agent's  conversion  of  balances 
due,  held  not  to  release  surety  in  view  of  agree- 
ment of  bond  as  to  waiver  of  notice  of  default. 
—Id. 

€=a  1 23(3)  (Mo.App.)  As  to  bonds  silent  on  sub- 
ject of  notice,  failure  to  notify  surety  of  any 
dishonest  conduct  on  part  of  principal  coming 
to  knowledge  of  obligee  will  release  surety  as  to 
all  losses  suffered  subsequently  to  obligee's  ob- 
taining such  knowledge.— Hartford  Fire  Ins.  Co. 
v.  Casey,  191  8.  W.  1072. 

<S=»I26(6)  (Ark.)  Kirby's  Dig.  §{  7921-7923,  re- 
lating to  discharge  of  surety  by  failure  to  pro- 
ceed against  principal  on  notice,  do  not  apply 
to  bond  indemnifying  surety  company  aguinst 
loss  on  fidelity  bond.— Hall  v.  Equitable  Surety 
Co.,  191  S.  W.  32. 

<S=>  129(3)  (Tex.Civ.App.)  Where  a  note  was  al- 
tered without  knowledge  or  consent  of  surety,  a 
letter  from  the  surety  in  response  to  a  request 
for  payment  written  without  knowledge  of  the 
alteration  cannot  render  the  surety  liable  as  for 
a  ratification.— Williams  v.  Midland  Nat.  Bank, 
191  S.  W.  1181. 

IV.  REMEDIES  OF  CREDITORS. 

®=»  1 61  (Mo.App.)  In  fire  insurance  company's 
suit  on  agent's  bond,  held,  that  trial  court  was 
justified  in  finding  that  there  was  no  termina- 
tion of  agency  or  creation  of  new  contract  in 
relation  thereto,  and  that  surety  could  not  right- 
fully claim  to  be  discharged  on  that  account. — 
Hartford  Fire  Ins.  Co.  v.  Casey,  191  S.  W. 
1072. 

PRIORITIES. 

See  Corporations,  <§=>480;  Judgment,  <§=>788 ; 
Mortgages,  <S=>159. 

PRIVATE  ROADS. 

See  Easements. 
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PRIVILEGED  COMMUNICATIONS. 

See  Witnesses,  <8=>202. 

PROBATE. 

See  Wills,  «=»324,  396. 

PROBATE  COURTS. 

See  Courts,  <8=»472. 

PROCESS. 

See  Appearance;  Attachment;  Justices  of  the 
Peace,  «=»80;  Mechanics'  liens,  <S=>265; 
Sequestration;   Taxation,  <®=>642. 

III.  DEFECTS,  OBJECTIONS,  AND 
AMENDMENT. 

«=»I54  (Ky.)  A  defendant  could  not  complain 
that  a  summons  issued  on  the  cross-petition 
of  one  codefendant  was  not  served  on  a  third 
codefendant— Hollowell  v.  Joe  K.  Exall  &  Co., 
191  S.  W.  123. 

PROFITS. 

See  Mortgages,  €=»648. 

PROHIBITION. 

See  Intoxicating  Liquors. 

I.  NATURE  AND  GROUNDS. 

<S=>5(3)  (Mo.App.)  The  judge  of  the  circuit 
court  has  jurisdiction  to  determine  the  sufficien- 
cy of  the  notice  of  appeal  from  a  judgment  of 
a  justice  of  the  peace,  so  that  prohibition  will 
not  issue  to  prevent  the  judge  from  hearing  the 
case  on  an  insufficient  notice.— State  ex  rel. 
Keirsey  v.  Calvird,  191  S.  W.  1079. 
<©=3||  (Mo.App.)  Where  the  court  has  juris- 
diction of  the  subject-matter,  and  its  jurisdic- 
tion over  the  person  depends  on  some  fact  to  be 
determined  by  the  court,  its  decision  that  it  has 

Jurisdiction,  if  wrong,  is  an  error  for  which  pro- 
libition  is  not  the  proper  remedy. — State  ex  rel. 
Keirsey  v.  Calvird,  191  S.  W.  1079. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROMOTERS. 

See  Corporations,  <8=>30. 

PROOF  OF  LOSS. 

See  Insurance,  €=555. 

PROPERTY. 

See  Corporations,  <8=»66. 

<g=IO  (Tex.Civ.App.)  Land,  not  in  actual  pos- 
session of  any  one,  is  in  the  constructive  pos- 
session of  the  legal  owner.— Walker  v.  Knox, 
191  S.  W.  730. 

PUBLICATION. 

See  Municipal  Corporations,  €=*302;  News- 

PUBLIC  DEBT. 

See  Municipal  Corporations,  <S=>992. 


papers. 


PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  <g=»269-564. 

PUBLIC  LANDS. 

III.  DISPOSAL  OF  LANDS  OF  THE 
STATES. 

<S=>  1 5 1  (2)  (Ky.)  In  action  to  quiet  title,  defense 
being  state  patents  to  part  of  the  land,  evidence  j 


held  to  show  that  when  defendants'  patents 
were  obtained  plaintiff's  title  to  the  land  had 
been  perfected  by  his  or  his  vendor's  adverse 
possession.— Damron  v.  Shelby  Creek  Coal  Co., 
191  S.  W.  491. 

Where  title  to  state  land  was  acquired  by  ac- 
tual adverse  possession,  subsequent  patentee  held 
to  acquire  no  title. — Id. 

<©=I5I(6)  (Ky.)  Generally  a  state  patent  con- 
fers the  legal  title,  if  there  is  no  other  or  older 
grant  of  the  land  by  the  state,  or  if  no  one  has 
acquired  title  thereto  by  actual  adverse  posses- 
sion.—Damron  v.  Shelby  Creek  Coal  Co.,  191 
S.  W.  491. 

<S=»I72(%)  (Tex.)  Under  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  arts.  5410  and  6416,  held,  that 
provisions  of  article  5416  are  mandatory,  en- 
titling highest  bidder  for  state  land  who  has 
complied  with  law  in  making  his  application  to 
an  award  of  land,  in  enforcement  of  which  right 
courts  will  aid  him.— Marshall  v.  Robison,  191 
S.  W.  1136. 

In  view  of  Vernon's  Sayles'  Ann.  Civ.  St. 
1914,  arts.  5410  and  5416,  where  in  an  applica- 
tion for  state  land  price  per  acre  stated  was  in 
conflict  with  total  price  offered  and  for  which 
applicant  executed  obligation,  less  one-fortieth 
of  "aggregate  purchase  money,"  transmitted  as 
required  by  article  5409,  discrepancy  in  stating 
price  per  acre  was  immaterial,  and  would  sot 
invalidate  bid,  but  would  yield  to  aggregate  bid 
as  tested  by  cash  transmitted  and  obligation 
filed.— Id. 

<8=>I73(5)  (Tex.Oiv.App.)  Notwithstanding  Pen. 
Code  1911,  art.  164,  penalizing  purchase  by 
county  surveyor  of  public  land,  a  county  sur- 
veyor could  purchase  title  acquired  by  a  pur- 
chaser of  school  land  who  had  fulfilled  the  con- 
ditions of  occupancy  and  improvement,  but  who 
had  not  yet  filed  proof  thereof,  and  to  whom  cer- 
tificate of  occupancy  and  final  patent  had  not 
issued— De  Shazo  v.  Eubank,  191  S.  W.  369. 
<S=>I73(13)  (Tex.Civ.App.)  That  lots  on  which 
stood  a  house  of  a  purchaser  of  school  lands  as 
additional  to  private  land  was  not  private  laud 
such  as  to  authorize  such  purchase  under 
Sayles'  Ann.  Civ.  St  1897,  art  4218fff,  or  that 
there  was  an  irregularity  in  his  three  years 
occupancy  upon  the  lots,  were  mere  irregulari- 
ties which  would  not  avoid  such  sale  by  the 
commissioner  in  good  faith.— De  Shazo  v.  Eu- 
bank, 191  S.  W.  369. 

<3=>I74  (Tex.Civ.App.)  The  issuance  of  a  cer- 
tificate of  occupancy  to  one  purchasing  school 
lands  precludes  inquiry  into  any  question  of  col- 
lusion.—De  Shazo  v.  Eubank,  191  S.  W.  369. 
®=I80  (Tex.)  In  view  of  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  arts.  5409,  5410,  and  5416,  etc., 
in  relation  to  competitive  bidding  for  state 
lands,  rights  of  applicants  are  fixed  by  filing 
of  their  applications,  and  are  not  affected  by 
reasons  of  land  commissioner  for  rejecting  bids. 
—Marshall  v.  Robison,  191  S.  W.  1136. 

PUBLIC  NUISANCE. . 

See  Nuisance,  <S=>77. 

PUBLIC  POLICY. 

See  Champerty  and  Maintenance,  <S=5. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  COMMISSIONS. 


See  Gas,  <S=»14. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Gas;   Railroads;   Street  Rail- 
road;  Telegraphs  and  Telephones. 
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PUBLIC  USE. 

See  Dedication;   Eminent  Domain. 

PUPILS. 

See  School*  and  School  Districts,  «=»159%- 
172. 

PURCHASE  MONEY  MORTGAGE. 

See  Homestead,  ®=>96. 

PURE  FOOD  LAWS. 

See  Habeas  Corpus,  <S=>30,  31;  Indictment 
and  Information,  <S=>3. 

QUALIFICATIONS. 

See  Jury,  «=>45. 

QUANTUM  MERUIT. 

See  Assumpsit,  Action  of;  Work  and  Labor. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Trial,  «=»130,  141. 

QUIETING  TITLE. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

<8=»7(1)  (Ky.)  If  the  life  tenant  attempts  to 
repudiate  the  remaindermen's  title  by  claiming 
the  fee-simple  title  in  himself  or  another,  his 
acts  are  slander  of  the  title  of  the  remainder- 
men, and  entitle  them  to  a  judgment  quieting 
their  title.— Elam  v.  Alexander,  191  S.  W.  666. 

II.  PROCEEDINGS  AND  RELIEF. 

«=>35(2)  (Tenn.)  A  bill  to  quiet  title  to  land 
and  enjoin  its  sale  in  pending  suit,  which  show- 
ed possession  in  defendants  under  registered 
color  of  title  for  more  than  70  years,  held  insuf- 
ficient on  its  face.— Stewart  v.  Starkey,  191  S. 
W.  332. 

€=»43  (Ky.)  Where  plaintiff  in  action  to  quiet 
title  claimed  under  patent,  and  defendant  claim- 
ed under  prior  patent  to  larger  tract  which  ex- 
cluded land  which  had  been  then  patented,  held 
that,  as  plaintiff  had  to  depend  on  strength  of 
his  own  title,  defendant  need  not  prove  that 
land  was  not  among  exceptions  to  his  prior 
patent— Burnett  v.  Miller,  191  S.  W.  699. 

QUITCLAIM. 

See  Deeds,  <f£=25;  Vendor  and  Purchaser,  <&= 
224. 

QUO  WARRANTO. 

II.  JURISDICTION,  PROCEEDINGS, 
AND  RELIEF. 

<S=»29  (Mo.)  A  delay  from  May  29th  till  Novem- 
ber 14th,  in  bringing  an  action  of  quo  warranto 
to  test  the  validity  of  the  organization  of  a 
consolidated  school  district,  held  not  laches.— 
State  ex-  inf.  Burges,  ex  rel.  Marbut,  v.  Potter, 
191  S.  W.  57. 
<g=34  (Mo.)  A  taxpayer  and  resident  of  a 
consolidated  school  district,  having  children 
therein,  has  a  sufficient  interest  to  prosecute, 
on  his  relation,  an  information  in  the  nature  or 
quo  warranto  to  determine  the  validity  of  the 
organization  of  such  district. — State  ex  inf. 
Burges,  ex  rel.  Marbut,  v.  Potter,  191  S.  W.  67. 

RACING. 

See  Animals,  <8=>16;  Eminent  Domain,  <S=>2. 

RAILROADS. 

See  Bridges,  <8=>27;  Carriers;  Commerce, 
27;  Constitutional  Law,  <S=>297;  Evidence, 
$=>539%;   Master  and  Servant;  Receivers, 
<8=183  •  Specific  Performance,  ®=»75;  Street 
Railroads;   Trial,  «=»260. 


IL  RAILROAD  COMPANIES. 

_  »I7  (Ark.)  Subordinate  employes  of  a  rail- 
road company  have  implied  authority  to  bind 
it  by  contracts  for  medical  attendance  on  its 
servants  or  passengers  where  there  is  an  ur- 
gent necessity  for  such  attendance  to  those 
who  have  been  injured  on  the  railroad. — Scullin 
v.  Routh,  191  S.  W.  2ia 

A  surgeon  employed  under  a  railroad  rule 
authorizing  the  employment  to  take  care  of  an 
injured  passenger  until  the  company's  surgeon 
could  take  charge  can  recover  for  subsequent 
care  with  the  railroad  agent's  knowledge ; 
there  being  no  showing  that  the  company's  sur- 
geon could  take  charge.— Id. 
^=>33(2)  (Ky.)  Where  foreign  railroad  corpo- 
ration had  no  agent  or  line  of  road  in  county, 
circuit  court  of  such  county  did  not  acquire  ju- 
risdiction of  such  road  by  service  of  summons 
upon  properly  designated  agent  of  connecting 
road  m  county.— Southern  By.  Co.  v.  Avey, 
li)l  S.  W.  460. 

Under  Civ.  Code  Prac.  I  73,  where  initial 
carrier  received  shipment  of  corn,  it  was  agent 
of  connecting  foreign  road  in  making  contract, 
so  that  process,  executed  upon  designated  agent 
of  foreign  road  in  another  county,  gave  circuit 
court  of  county  where  contract  was  made  juris- 
diction of  such  road. — Id. 

TV.  LOCATION  OF  ROAD,  TERMINI, 
AND  STATIONS. 

«=>57  (Tex.)  The  main  track  of  a  railroad 
does  not  lose  its  entity  as  such,  within  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  6625,  prohibit- 
ing its  removal,  because  of  insolvency  of  the 
comnanv.— State  v.  Enid,  O.  ft  W.  Ry.  Co.,  191 
S.  W.  560. 

To  remove  the  track  from  the  constructed 
end  of  a  railroad  line  to  other  counties  to  be 
used  at  the  other  end  of  the  line  or  in  construc- 
tion of  another  railroad,  would  be  a  removal  of 
the  main  track  within  the  inhibition  of  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  6625.— Id. 

m  SALES,  LEASES,  TRAFFIC  CON- 
TRACTS.  AND  CONSOLIDATION. 

<8=>I29(1)  (Tex.)  The  purchasers  of  the  proper- 
ty of  a  railroad  take  it  subject  to  Vernon'B 
Sayles*  Ann.  Civ.  St.  1914,  art.  6625,  prohibit- 
ing the  main  track  of  a  railroad  once  construct- 
ed and  operated  being  abandoned  or  removed. — 
State  v.  Enid,  O.  &  W.  Ry.  Co.,  191  S.  W.  580. 
«=>I29(2)  (Tex.)  The  charter  of  a  railroad  to 
construct,  maintain,  and  operate  a  line  consti- 
tutes a  contract,  binding  not  only  on  it,  but  the 
purchasers  of  its  property,  to  maintain  and 
operate  it.— State  v.  Enid,  O.  &  W.  Ry.  Co., 
191  S.  W.  560. 

IX.  RECEIVERS. 

<S=>2I0  (Tex.Civ.App.)  An  order  of  the  court 
authorizing  receivers  to  extend  the  railroad 
along  a  certain  street  does  not  authorize  an  ex- 
cavation along  that  street  between  the  tracks 
and  the  abutting  property. — Kansas  City.  M.  ft 
O.  Ry.  Co.  of  Texas  v.  Weaver,  191  S.  w.  591. 
<8=2I2  (Tex.Civ.App.)  Under  Act  March  19, 
1889  (Acts  21st  Leg.  c.  59)  g  6,  a  railroad  re- 
delivered by  receivers  appointed  by  the  federal 
courts  held  liable  in  the  state  courts  in  an  ac- 
tion begun  against  the  receivers  for  damages 
caused  by  the  receivers'  acts  regardless  of  the 
terms  of  the  decree  or  redelivery— Kansas  City, 
M.  ft  O.  Ry.  Co.  of  Texas  v.  Weaver,  191  S. 
W.  591. 

X.  OPERATION. 

(B)  Statutory,     Municipal,     and  Olllclal 
Resrnlmtlonn. 

<S=>253  (Tex.Civ.App.)  In  action  for  damages 
for  blocking  farm  crossing  with  cars  for  8V4 
days,  plaintiffs  could  recover  damages  for  melons 
pulled  and  partly  loaded,  and  for  exposure  of 
oats  to  rain,  and  increased  expense  in  carrying 
water  to  stock  and  in  working  his  crop. — Chica- 
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R.  I.  4  G.  Ry.  Co.     Nicholson,  191  S.  W. 

In  action  for  damages  from  blockading  a  farm 
crossing  by  loaded  gravel  train,  the  measure  of 
damages  was  any  difference  between  the  value 
of  the  use  of  the  farm  while  the  crossing  was 
blocked  and  what  such  value  would  have  been  if 
there  had  been  no  such  blockade. — Id. 

Where  plaintiff's  farm  crossing  was  blockaded 
by  a  train  for  8%  days,  he  was  not  negligent 
in  not  preparing  a  crossing  to  go  around  the 
obstruction. — Id. 

(D)  Injuries  to  licensee*  or  Treapasaera 
In  General. 

<S=»28I(2)  (Mo.App.)  In  determining  whether 
brakeman  exercised  due  care  in  attempting  to 

Srevent  young  child  from  riding  on  moving 
•eight  train  which  he  had  boarded,  immaturity 
of  child  must  be  considered.— Southard  v.  Kan- 
sas City  Southern  Ry.  Co.,  191  S.  W.  1101. 

<8=»28l(4)  (Mo.App.)  While  it  was  duty  of 
brakeman  to  keep  trespassers  off  train,  where 
a  young  boy  boarded  train,  he  should  afford  him 
reasonable  protection,  and  not  put  him  off  or 
attempt  to  put  him  off  in  negligent  manner.— 
Southard  v.  Kansas  City  Southern  Ry.  Co.,  191 
S.  W.  1101. 

©=282(11)  (Mo.App.)  In  action  for  death  of 
minor  child  who  either  jumped  or  fell  from  mov- 
ing freight  train,  while  being  pursued  by  brake- 
man,  who  desired  to  remove  him,  question  of 
brakeman's  negligence  held  for  jury.— Southard 
v.  Kansas  City  Southern  Ry.  Co.,  191  S.  W. 
1101. 

(F)  Aeeidenta  at  Croaalnn-a. 

*=»305(2)  (Ky.)  A  railroad  company  is  liable 
for  injuries  to  a  traveler  on  the  highway  from 
a  horse  becoming  frightened  at  the  unnecessary 
back-ringing  of  a  signal  bell  negligently  main- 
tained by  the  railroad  company  at  grade- cross- 
ing.—Louisville  &  N.  R.  Co.  t.  Comley,  191 
S.  W.  96. 

@=>309  (Ky.)  The  maintenance  of  an  extra- 
hazardous crossing  placed  on  the  railroad  com- 
pany a  duty  to  exercise  extraordinary  care  com- 
mensurate with  the  danger  to  avoid  injury  to 
travelers.— Louisville  &  N.  R.  Co.  v.  Comley, 
191  S.  W.  96. 

<£=>309  (Ky.)  Railroad  whose  train  approached 
its  crossing  in  village  of  about  200  population, 
used  by  from  75  to  100  people  daily,  was  under 
duty  to  anticipate  presence  of  persona  on  track 
at  crossing.— Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 
v.  Hughes,  191  S.  W.  495. 
<8=»346(1)  (Ky.)  Plaintiff's  evidence  in  an  ac- 
tion for  injuries  from  a  horse  becoming  frighten- 
ed at  the  unnecessary  back-ringing  of  a  signal 
bell  at  a  grade  crossing  held  to  shift  the  burden 
to  the  defendant  company  to.  show  its  freedom 
from  fault. — Louisville  &  N.  R.  Co.  v.  Comley, 
191  S.  W.  96. 

©=350(4)  (Ky.)  Where  in  an  action  for  in- 
juries from,  the  frightening  of  a  horse  by  a 
signal  bell  at  a  grade  crossing,  plaintiff  made 
out  a  prima  facie  case,  and  defendant  intro- 
duced evidence  to  rebut  same,  held,  that  the 
case  was  for  the  jury. — Louisville  &  N.  R.  Co. 
v.  Comley,  191  S.  W.  96. 

®=»350(7)  (Ky.)  In  action  for  injuries  at  rail- 
road crossing,  case  held  for  jury  on  issue  of  de- 
fendant's negligence  in  failing  to  give  proper 
signals  for  crossing. — Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.  v.  Hughes.  191  S.  W.  495. 
<8=>350(16)  (Ky.)  Where  plaintiff  had  occasion 
to  cross  track,  his  attention  was  attracted  in 
opposite  direction  from  whence  train  was  com- 
ing by  persons  hallooing  to  him,  his  failure  to 
look  for  approaching  train  was  not  contributory 
negligence  as  matter  of  law. — Cincinnati.  N.  O. 
&  T.  P.  Ry.  Co.  v.  Hughes,  191  S.  W.  495. 

«=»350(33}  (Ky.)  In  action  for  injuries  at  rail- 
road crossing;  case  held  for  jury  on  issue  of  de- 
fendant's failing  to  exercise  proper  core  after  it 


discovered  plaintiff's  peril— Cincinnati,  N.  O. 
&  T.  P.  Ry.  Co.  v.  Hughes,  191  S.  W.  495. 

RATIFICATION. 

See  Partnership,  «=»157;  Principal  and  Sure- 
ty, «=»129. 

REAL  ACTIONS. 

See  Ejectment;  Forcible  Entry  and  Detainer; 
Partition;  Quieting  Title;  Trespass  to  Try 
Title. 

REBUTTAL 

See  Evidence,  <S=>89;  Trial,  «=»64. 

RECEIVERS. 

See  Appeal  and  Error,  <8=»190;  Corporations, 
*=»568;  Courts,  <8=>478;  Insurance,  €=>50; 
Limitation  of  Actions,  <8=>109;  Mandamus, 
<8=>172;  Railroads,  «=»210,  212;  Usury, 
<8~->26. 

IX  APPOINTMENT.  QUALIFICATION. 
AND  TENURE. 

«=29(1)  (Tex.)  The  power  of  a  court  to  ap- 
point a  receiver  of  property  proceeds  from  its 
jurisdiction  of  a  cause.— Lauraine  v.  Ashe,  191 

8.  W.  563. 

©=>55  (Tex.)  An  order  appointing  a  receiver  is 
not  invalidated  by  an  error  in  the  exercise  of 
the  court's  power  to  make  such  appointment — 
Lauraine  v.  Ashe,  191  S.  W.  563. 
4t=>60  (Tex.)  So  long  as  a  court  of  equity  has 
jurisdiction  of  a  cause  giving  it  the  right  to  take 

Eossession  of  property  through  a  receiver,  it 
as  the  power  to  continue  the  receivership.— 
Lauraine  v.  Ashe,  191  S.  W.  563. 

Whether  a  receivership  should  be  continued 
is  to  be  governed  by  the  necessities  of  the  case 
as  related  to  the  rights  of  the  parties. — Id. 

Right  of  possession,  to  property  of  a  debtor, 
of  receiver  appointed  in  her  lifetime,  does  not 
pass  on  her  death  to  administrator,  by  virtue  of 
Rev.  St.  1911,  art.  3235,  as  to  administrator's 
right  of  possession,  in  absence  of  showing  of 
loss  of  jurisdiction  of  court  appointing  receiver. 
— Id. 

TV.  MANAGEMENT  AND  DISPOSI- 
TION OF  PROPERTY. 
(O  Recel-ver'a  Certificates. 

■©=123  (Tenn.)  The  matter  of  sale  below  par 
of  receiver's  certificates  is  so  largely  in  the 
discretion  of  the  chancellor  that  only  in  a 
gross  abuse  of  his  discretion  will  his  action 
be  revised.— New  River  Lumber  Co.  v.  Tennes- 
see Ry.  Co.,  191  S.  W.  334. 
<§=»I24  (Tenn.)  The  matter  of  issuance  of  re- 
ceiver's certificates  is  so  largely  in  the  discre- 
tion of  the  chancellor  that  only  in  a  gross 
abuse  of  his  discretion  will, his  action  be  re- 
vised—New River  Lumber  Co.  v.  Tennessee 
Ry.  Co.,  191  S.  W.  334. 

(D)  Sale  and  Conveyance  or  Redelivery 
of  Property. 

<e=l46  (Tex.Civ.App.)  Receivers  can  bind  the 
property  in  their  hands  only  by  acts  which  the 
court  may  authorize  or  approve,  and,  to  charge 
the  property  after  its  redelivery  by  receivers, 
the  claimant  must  plead  and  prove  the  authority 
of  the  receivers. — Kansas  City,  M.  &  O.  Ry. 
Co.  of  Texas  v.  Weaver,  191  S.  W.  591. 

VI.  ACTIONS. 

<3=>I83  (Tex.Civ.App.)  A  petition  against  a 
railroad  company  after  it  had  resumed  posses- 
sion of  its  property  held  not  to  show  that  the 
acts  of  the  receivers  for  which  damage  was 
claimed  were  authorized  or  approved  by  the 
court  appointing  them.— Kansas  City.  M.  &  O. 
Ry.  Co.  of  Texas  v.  Weaver,  191  S.  W.  591. 
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RECOGNIZANCES. 

See  Bail;  Breach  of  the  Peace,  <8=16-22. 

RECORDS. 

See  Appeal  and  Error,  <8=»499-715,  743;  Cer- 
tiorari, $=>50;  Corporations,  <S=>135;  Costs, 
<8=»256;  Criminal  Law,  ®=>1091,  1128,  1144; 
Executors  and  Administrators,  <J=>510;  Judg- 
ment, <&=»768;  Vendor  and  Purchaser,  <§= 
132,  231,  233. 

€=>I8(9)  (Tex.Civ.App.)  In  trespass  to  try  ti- 
tle, a  finding  of  title  is  sustained  where  the  place 
of  a  missing  deed  dated  in  1837  was  supplied  by 
proof  that  it  was  recorded  in  a  county  whose 
records  were  subsequently  burned— Vann  v. 
George,  191  S.  W.  585. 

RECOUPMENT. 

See  Set-Off  and  Counterclaim. 

REDELIVERY  BONDS. 

See  Execution,  <g=154. 

REDEMPTION. 

See  Taxation,  <8=>701-706. 

REFERENCE. 

See  Arbitration  and  Award, 

1.  NATURE,  GROUNDS.  AND  ORDER 
OF  REFERENCE. 

<8=»8(1)  (Ky.)  A  petition  in  a  suit  to  hare 
heirs  charged  with  advancements  and  for  a 
division  of  land,  and  for  a  settlement  by  ad- 
ministrators, held  not  to  authorize  reference  to 
a  master  to  settle  accounts  of  administrators, 
and  a  demurrer  thereto  was  properly  sustain- 
ed.—Clarke  v.  Ellis,  191  S.  W.  292. 

REFORMATION  OF  INSTRUMENTS. 

See  Alteration  of  Instruments ;  Cancellation  of 
Instruments ;  Counties,  <©=>53;  Insurance, 
«=»143;    Pleading,  <8=»34. 

X.  RIGHT  OF  ACTION  AND  DE- 
FENSES. 

<J=»I  I  (Ark.)  If  testator  describes  land  so  as  to 
create  an  estate  tail,  the  devise  being  purely  vol- 
untary, there  could  be  no  reformation  of  the 
will  on  petition  of  one  of  the  beneficiaries. — 
Jackson  v.  Wolfe,  191  S.  W.  938. 
<8=>2I  (Ky.)  Where  there  was  no  fraud  or  mis- 
take in  preparation  of  a  written  contract  for 
sale  of  land  and  it  appears  that  purchaser 
signing  it  understood  its  language,  it  cannot 
be  reformed  on  ground  of  fraud  based  on  an 
oral  promise  of  vendor  to  perform  omitted  ob- 
ligations which  was  not  kept.— Pickrell  &  Craig 
Co.  v.  Castleman  Blakemore  Co.,  191  S.  W. 
680. 

JX  PROCEEDINGS  AND  RELIEF. 

®=>36(3)  (Ky.)  Where  plaintiff  pleads  fraud  or 
mistake  in  alternative  in  omission  of  a  provi- 
sion in  a  written  contract  for  sale  of  land,  but 
alleges  that  it  knew  of  omission  at  time  con- 
tract was  executed,  but  consented  to  its  omis- 
sion because  of  defendant's  statement  that  omit- 
ted provisions  might  make  contract  illegal,  there 
was  no  mistake  of  fact  or  law  alleged. — Pickrell 
&  Craig  Co.  v.  Castleman  Blakemore  Co.,  191 
S.  W.  680. 

$=>4I  (Ky.)  In  a  suit  seeking  reformation  of  a 
deed,  where  defendant  relied  on  deed  as  writ- 
ten, he  will  be  bound  by  description,  and  cannot 
maintain  that  a  tract  outside  of  boundaries  re- 
cited was  intended  to  be  conveyed.— Johnson  v. 
Gadberry,  191  S.  W.  865. 

€=»45(2)  (Ky.)  To  reform  a  written  contract 
for  sale  of  land  which  does  not  appear  to  be 


ambiguous  or  incomplete  on  its  face,  some 
inequity  or  imposition,  result  of  fraud  or  mis- 
take, must  be  shown  by  clearest  and  most  con- 
vincing proof.— Pickrell  &  Craig  Co.  v.  Castle- 
man Blakemore  Co.,  191  S.  W.  680. 
45=45(2)  (Ky.)  To  reform  an  executed  contract 
on  ground  of  fraud  or  mistake,  proof  of  fraud 
or  mistake  must  be  beyond  reasonable  contro- 
versy.—Johnson  v.  Gadberry,  191  S.  W.  865. 
<Sf=>45(5)  (Ky.)  In  a  suit  seeking  reformation  of 
a  deed,  evidence  held  to  show  beyond  reasonable 
controversy  that  because  of  a  mutual  mistake 
area  of  land  conveyed  was  erroneously  stated  in 
deed,  and  that  grantor  did  not  intend  to  sell  or 
grantee  to  buy  any  other  land  than  that  de- 
scribed in  deed.— Johnson  v.  Gadberry,  191  S. 
W.  865. 

<3=»45(14)  (Ky.)  To  warrant  the  reformation  of 
an  insurance  policy,  the  evidence  must  be  clear 
and  convincing.— Springfield  Fire  &  Marine  Ins. 
Co.  v.  Snowden,  191  S.  W.  439. 
®=»47  (Ky.)  In  a  suit  to  reform  a  deed  and  en- 
force a  lien  note,  the  note  being  past  due  when 
suit  was  filed,  plaintiffs  were  entitled  to  have 
their  lien  enforced  for  sum  due,  whether  or  not 
deed  was  corrected.— Johnson  v.  Gadberry,  191 
S.  W.  865. 

4£=>48  (Mo.)  Defendant  cannot  object  to  decree 
in  suit  for  reformation  because  only  part  of 
relief  asked  was  granted.— Crawford  v.  Head- 
lee,  191  S.  W.  55. 

REGISTRATION. 

See  Records. 

REHEARING. 

See  Appeal  and  Error,  <8=»833 ;  New  Trial. 

REINSTATEMENT. 

See  Injunction,  *=»183. 

RELEASE. 

See  Accord  and  Satisfaction;  Compromise  and 
Settlement;  Payment. 

I.  REQUISITES  AND  VALIDITY. 

«=>I7(2)  (Ark.)  A  mere  naked  promise  for  fu- 
ture employment  of  an  injured  railroad  employs 
to  induce  signing  of  a  release,  which  was  not 
performed,  is  not  sufficient  to  show  fraud  in 
execution  of  an  unambiguous  release  which  re- 
cited that  money  paid  was  sole  consideration 
for  settlement  of  disputed  claim  for  damages  for 
personal  injuries.— Scull  in  v.  Newman.  191  8- 
W.  922. 

IH.  PLEADING,    EVIDENCE,  TRIAL, 
AND  REVIEW. 

<S=>57(2)  (Ark.)  Evidence  held  insufficient  to 
impeach  for  fraud  settlement  by  administratrix 
of  claim  under  federal  Employers'  Liability 
Act  for  unliquidated  damages  for  wrongful 
death  of  intestate.— Trendwoy  v.  St.  Louis,  I. 
M.  &  S.  By.  Co.,  191  S.  W.  930. 

RELEVANCY. 

See  Evidence,  <8=»118. 

RELIGIOUS  SOCIETIES. 

«=»4  (Tex.CHv.App.)  Where  a  church  was  oper- 
ating under  a  charter  for  some  time  acquiesced 
in  by  defendants,  it  had  a  right  to  proceed  with- 
out interference  from  them,  whether  or  not  the 
charter  was  in  accord  with  their  ideas.— Rich- 
ardson v.  General  Assembly  of  the  Church  of 
the  Living  God,  191  S.  W.  148. 
<6=>25  (Tex.Civ.App.)  In  suit  by  the  General 
Assembly  of  a  church  to  restrain  former  preach- 
ers of  a  congregation  from  interfering  with  the 
congregation's  use  of  church  property,  evidence 
held  to  show  that  defendants  were  disturbing 
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the  congregation.— Richardson  v.  General  As- 
sembly of  the  Church  of  the  Living  God,  191  8. 
w.  148. 

REMAINDERS. 

See  Life  Estates;  Wills,  «=>629,  630. 
<8=9  (Ky.)  Where  the  remainderman  acquires 
title  to  the  life  estate,  a  merger  occurs  in  which 
the  life  estate  is  extinguished ;  and  to  constitute 
a  merger  it  is  necessary  that  the  two  estates  be 
in  one  and  the  same  person  at  one  and  the  same 
time  and  in  one  and  the  same  right. — Larmon  v. 
Larmon,  191  S.  W.  110. 

Equity  will  prevent  or  permit  a  merger  of 
estates  according  to  the  intention  of  the  parties; 
so  that,  where  widow  has  dower  in  tract,  and 
four  of  her  six  children  conveyed  their  interests 
to  another  child,  the  life  estate  in  his  five-sixths 
interest  was  extinguished.— Id. 

Where  a  life  tenant  and  four  of  six  remainder- 
men joined  in  conveying  to  a  fifth  remainder- 
man, the  life  estate  in  undivided  one-sixth  of 
the  remainder  belonging  to  the  sixth  remainder- 
man did  not  merge  into  undivided  five-sixths  of 
the  grantee,  who  would  hold  an  undivided  one- 
sixth  during  her  life  with  remainder  to  plain- 
tiffs-Id. 

REMEDY  AT  LAW. 

See  Equity,  «=>43;  Highways,  <S=»107;  Specific 
Performance,  €=>5. 

REMOVAL 

See  Homestead,  <J=»162,  164;  Mechanics' 
Liens,  «g=247 ;  Municipal  Corporations,  *=> 
185-211. 

REMOVAL  OF  CAUSES. 

I.  POWER  TO  REMOVE  AND  RIGHT 
OF  REMOVAL  IN  GENERAL. 

d£=>3  (Ark.)  In  an  action  under  federal  Em- 
ployers' Liability  Act,  court  properly  denied  a 
petition  for  removal  to  federal  court  on  ground 
of  involving  a  federal  question;  the  right  of 
removal  being  determined  by  the  language  of 
the  act.— Lusk  v.  Osborne,  191  S.  W.  944. 

m.  CITIZENSHIP  OR  ALIENAGE  OF 
PARTIES. 

€=>36  (Ark.)  In  an  action  under  federal  Em- 
ployers' Liability  Act,  court  properly  denied  a 
petition  for  removal  to  federal  court  on  ground 
of  diversity  of  citizenship  under  allegations  of 
fraudulent  joinder.— Lusk  v.  Osborne,  191  S. 
W.  944. 

In  an  action  for  death  of  a  railroad  brake- 
man,  where  charge  of  negligence  in  complaint 
stated  a  cause  of  action  against  employes  who 
committed  negligent  act,  a  petition  for  removal 
to  the  federal  courts  held  not  to  state  a  case 
of  fraudulent  misjoinder  authorising  removal. 
— Id. 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENT. 

See  Mortgages,  <3=>548;  Tenancy  in  Common, 

RENUNCIATION. 

See  Executors  and  Administrators,  <8=»19. 

REPAIRS. 

See  Livery  Stable  and  Garage  Keepers,  <8=»8 ; 
Tenancy  in  Common,  <g=>29. 

REPLEVIN. 

See  Appeal  and  Error.  «=>150;  Evidence,  «J=> 
317;   Trial,  «=»194,  253. 


VL 


TRIAL,  JTJPOMENT,  ENFORC 
MENT  OF  JUDGMENT.  AND 
REVIEW. 


<8=88  (Ark.)  Under  conflicting  evidence,  held, 
that  the  amount  and  value  of  timber  cut  and 
removed  from  plaintiff's  land  was  for  the  jury.— 
Beene  v.  Green,  191  S.  W.  915. 

REPLY. 

See  Pleading,  <S=»180. 

REPORT. 

See  Partition,  «=»94. 

REQUESTS. 

See  Criminal  Law,  <8==»824,  826;  Trial,  «=> 
255-267. 

RESCISSION. 

See  Cancellation  of  Instruments;  Exchange  of 
Property,  «=>5;  Sales,  <8=all3-128;  Sunday, 
<S=»16;   Vendor  and  Purchaser,  <8=>100. 

RESERVES. 

See  Insurance,  <8=>58. 

RES  GEST£. 

See  Criminal  Law,  «=»364-B68;  Evidence,  <S=» 
118. 

RESIDUARY  CLAUSE. 

See  Wills,  «=587,  858. 

RES  JUDICATA. 

See  Judgment,  <S=»589-744. 

RESTITUTION. 

See  Forcible  Entry  and  Detainer,  «3=»41. 

RESTRAINT  OF  TRADE. 

See  Monopolies. 

RETROSPECTIVE  LAWS. 

See  Constitutional  Law,  ®=>190,  191;  limita- 
tion of  Actions,  <8=6;  Statutes,  «=»26S. 

RETURN. 

See  Elections,  <8=>260. 

REVENUE. 


See  Taxation. 


REVIEW. 


See  Appeal  and  Error;  Certiorari;  Criminal 
Law,  «=»1081-1173;  Justices  of  the  Peace, 
«=»146-183. 

REVOCATION. 

See  Brokers,  <S=>44 ;   Wills,  <S=»184. 

RIGHT  OF  WAY. 

See  Easements. 

RISKS,  ASSUMPTION  OF. 

See  Master  and  Servant,  <S=»203-226,  288, 
296. 

ROADS. 

See  Highways. 

RULE  IN  SHELLEY'S  CASE. 

See  Deeds,  <8=»127. 
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RULES. 

See  Master  and  Servant,  <8=»141,  243. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Servant,  <©=>107. 

SAFETY  APPLIANCES. 

See  Master  and  Servant,  <S=>228. 

SAFETY  DEPOSIT  BOX. 

See  Banks  and  Banking,  <&=>15S. 

SALES. 

See  Agriculture,  ®=»7;  Appeal  and  Error,  €=» 
1083;  Bankruptcy,  <8=>260 ;  Evidence,  «=> 
441;  Exchange  of  Property;  Execution, 
248-251;  Executors  and  Administrators,  €=> 
333,  380;  Guardian  and  Ward,  <fj=»114;  In- 
fants, ®=»38;  Intoxicating  Liquors,  ®=»146; 
Judgment,  <©=251;  Logs  and  Logging, 
2,  3 ;  Monopolies,  <j£=17 ;  Mortgages,  ®=> 
342-372,  502-548;  Municipal  Corporations, 
<g=225;  Powers,  <8=»30;  Railroads,  <9=>129; 
Receivers,  ©=124;  Taxation,  ®=»642;  Ven- 
dor and  Purchaser. 

I.  REQUISITES  AND  VALIDITY  OF 
CONTRACT. 

«=»52(1)  (Tex.Civ.App.)  Where  plaintiff  seller 
introduced  purchase  price  notes  and  a  mortgage 
securing  them,  defendant  buyer  had  the  burden 
of  proving  that  the  sales  contract  upon  which 
they  were  based  was  obtained  by  fraud. — Varley 
v.  Nichols-Shepard  Sales  Co.,  191  S.  W.  611. 
<g=>52(2)  (Ark.)  Where  plaintiff  contracted  in 
writing  to  sell  proprietary  products  to  defend- 
ant, who  was  to  retail  same  at  certain  prices 
and  in  a  certain  way,  evidence  of  written  in- 
structions and  conduct  of  parties  held  to  show 
sale,  and  not  agency.— W.  T.  Rawleigh  Medical 
Co.  v.  Holcomb,  191  S.  W.  215. 
«=>53(1)  (Ark.)  Where  a  contract  for  sale  by 
defendant  of  proprietary  products  manufactured 
by  plaintiff  clearly  showed  the  relation  of  bar- 
gain and  sale,  and  not  agency,  this  was  not  an 
issue  for  the  jury.— W.  T.  Rawleigh  Medical 
Co.  v.  Holcomb,  191  S.  W.  216. 

D.  CONSTRUCTION    OF  CONTRACT. 

<g=>68  (Tex.Civ.App.)  The  mere  taking  by 
transfer  and  bill  of  sale  of  the  business  and  ac- 
counts of  a  person,  without  any  assumption  of 
indebtedness,  will  not  make  the  transferee  lia- 
ble for  antecedent  debts  growing  out  of  the  busi- 
ness—Texas Auto  &  Supply  Co.  v.  Magnolia 
Petroleum  Co.,  191  S.  W.  573. 
<£=>8I(1)  (Ky.)  In  absence  of  fraud  or  mistake 
in  contract  of  sale,  or  in  reducing  it  to  writ- 
ing, buyer  is  bound  by  its  terms,  including 
waiver  as  to  time  of  delivery. — Berlin  Much. 
Works  v.  Jefferson  Woodworking  Co.,  191  S.  W. 
82. 

€=>8I(7)  (Ark.)  Contract  requiring  payment  of 
portion  of  price  of  staves  when  they  were  made 
at  the  stamp,  an  additional  amount  when  yard- 
ed and  inspected,  and  the  balance  when  deliv- 
ered at  station  gave  buyer  no  right  to  postpone 
performance  to  suit  its  convenience. — C.  E.  Fer- 
guson Sawmill  Co.  v.  Rhynes,  191  S.  W.  920. 

In  a  contract  for  manufacture  and  sale  of 
staves  requiring  seller  to  furnish  required  num- 
ber within  one  year,  time  was  of  essence  of  con- 
tract, and  seller  could  insist  on  acceptance  of 
staves  as  rapidly  as  they  were  delivered.— Id. 

IH.  MODIFICATION  OR  RESCISSION 
OF  CONTRACT. 

<C)  Rescission  by  Bayer. 

€=s>il3  (Tex.Civ.App.)  Where  parties  to  sale 
of  stallion  specially  limited  buyers'  remedy  to 


return  of  horse  within  time  specified,  buyers 
were  limited  to  relief  agreed  upon,  and,  in 
absence  of  fraud  of  sellers  in  securing  contract, 
cannot  resort  to  rescission  or  other  remedies 
against  holder  of  notes  given  for  price.— First 
Nat.  Bank  of  Lafayette,  Ind.,  v.  Fuller,  191  8. 
W.  830. 

<g=>!24  (Mo.App.)  If  plaintiff  desired  to  rescind 
his  contract  for  purchase  of  a  piano  on  the 
ground  that  piano  was  not  a  solid  walnut  case 
as  guaranteed,  be  must  notify  the  sellers  and 
return  piano  within  a  reasonable  time  after  he 
discovers  fact — Harper  v.  Wilson,  191  S.  W. 
1024. 

<3=>I28  (Ky.)  Where  defendant,  in  suit  upon 
notes  for  purchase  price  of  a  locomotive,  filed 
a  counterclaim  asking  for  cancellation  of  unpaid 
notes  and  recovery  of  payments  made,  this  was 
a  rescission  of  the  contract. — Glover  Mach. 
Works  v.  Cooke-Jellieo  Coal  Co.,  191  S.  W.  516. 

TV.  PERFORMANCE  OF  CONTRACT. 

(O  Delivery  ud  Acceptance  of  Good«. 

<£=>  1 681/2(8)  (Tex.Civ.App.)  Where  buyers  of 
stallion  notified  sellers,  who  had  removed  their 
stables  to  another  state,  that  second  horse 
given  in  exchange  for  first  had  proven  a  fail- 
ure, and  requesting  a  further  exchange,  such 
letter  written,  after  April  7,  1913,  was  not  a 
compliance  with  stipulation  of  written  contract 
that  horse  be  returned  by  April  1,  1913.— First 
Nat.  Bank  of  Lafayette,  Ind.,  v.  Fuller,  191 
S.  W.  830. 

<S=»I8I(1)  (Tex.Civ.App.)  Where  plaintiff  seller 
introduced  purchase  price  notes  and  a  mortgage 
securing  them,  defendant  buyer  had  the  burden 
of  proving  that  the  sales  contract  was  breached 
by  plaintiff— Varley  v.  Nichols-Shepard  Sales 
Co.,  191  S.  W.  611. 

®=>i8l(ll)  (Ark.)  Statements  in  correspond- 
ence introduced  in  evidence  held  to  warrant  the 
inference  that  defendants  intended  a  refusal  to 
comply  with  the  terms  of  a  contract  to  pur- 
chase staves'  from  plaintiffs,  constituting  a 
breach  of  the  contract.— C.  E.  Ferguson  Saw- 
mill Co.  v.  Rhynes,  191  S.  W.  920. 

VL  WARRANTIES. 

«=>262'/2  (Ky.)  The  rule  of  law  creating  an  im- 
plied warranty  goes  no  further  than  to  create  it. 
—Glover  Mach.  Works  v.  Cooke-Jellico  Coal  Co., 
191  S.  W.  516. 

<8=>267  (Ky.)  The  doctrine  of  implied  warranty 
does  not  apply  where  an  express  warranty  ex- 
ists.— Glover  Mach.  Works  v.  Cooke-Jellico  Coal 
Co..  191  S.  W.  516. 

<8=»273(3)  (Ky.)  Where  the  buyer  doea  not  in- 
form the  seller  of  any  particular  use  he  expects 
to  make  of  the  article  purchased  and  the  buyer 
is  acquainted  with  the  use  of  the  article,  no  war- 
ranty as  to  special  fitness  will  be  implied.— 
Glover  Mach.  Works  v.  Cooke-Jellico  Coal  Co., 
191  S.  W.  516. 

Where  plaintiff  knew  purpose  for  which  a  lo- 
comotive sold  to  defendant  was  being  purchased, 
a  warranty  as  to  its  special  fitness  will  be  im- 
plied.—Id. 

18=286  (Ky.)  Where  warrantee  fails  to  per- 
form a  stipulation  in  the  warranty  as  to  what 
he  shall  do  upon  breach  thereof,  and  this  is  not 
waived,  he  loBes  his  rights  thereunder. — Glover 
Mach.  Works  v.  Cooke-Jellico  Coal  Co.,  191  S. 
W.  516. 

<S=>288(2)  (Ky.)  Where  buyer,  knowing  of  sel- 
ler's refusal  to  make  good  its  contract  to  furnish 
locomotive  suitable  for  mining,  continued  to  use 
the  engine  without  tendering  it  to  the  seller,  he 
could  not  rescind  and  recover  by  counterclaim 
the  amount  paid,  where  the  engine  was  not  ab- 
solutely useless,  although  useless  for  his  particu- 
lar purpose.— Glover  Mach.  Works  v.  Cooke-Jel- 
lico Coal  Co.,  191  S.  W.  616. 
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VII.  REMEDIES  OF  SELLER- 
(HI)  Actions  for  Price  or  Value. 

«=»355(1)  (Tex.Civ.App.)  In  action  on  note  for 
price  of  stallion,  in  absence  of  pleading  to 
support  defense  of  waiver  of  requirement  of 
guaranty  limiting  defendants*  remedy  to  re- 
turn of  horse  by  fixed  date,  testimony  of  de- 
fendant that  sellers'  agent  promised  that  de- 
fendants would  receive  another  horse  when 
shipment  was  received  in  Texas  held  inadmis- 
sible—Adams v.  Crittenden,  191  S.  W.  833. 
<g=>363  (Mo.App.)  In  action  for  price  of  goods 
sold,  evidence  that  plaintiff  had  not  charged 
the  account  Jointly  but  in  identical  separate 
accounts  against  each  party  with  cross-refer- 
ences to  the  other  account,  was  not  conclu- 
sive and  did  not  prevent  submission  to  jury 
of  the  real  transaction—  Galamba  v.  Harrison- 
ville  Pump  &  Foundry  Co.,  191  S.  W.  1084. 

In  action  for  price  of  goods  sold  on  an  al- 
leged joint  account,  evidence  held  sufficient  to 
submit  case  to  the  jury. — Id. 
«=»364(3)  (Tex.Civ.App.)  In  an  action  on  pur- 
chase price  notes,  a  requested  instruction  that 
plaintiff  had  the  burden  of  proving  its  compli- 
ance with  the  sales  contract  is  properly  refused 
as  misleading,  since,  after  introduction  of  the 
notes,  defendant  buyer  had  the  burden  of  show- 
ing the  contract  was  obtained  by  fraud  or 
breached  by  plaintiff.— Varley  v.  Nichols-Shep- 
ard  Sales  Co.,  191  S.  W.  611. 
«=>305  (Tex.Civ.App.)  A  judgment  that  the  sel- 
ler's fraud  invalidated  a  tractor  sales  contract 
is  not  demanded  by  a  special  verdict  that  the 
tractor  was  represented  to  plow  more  than  it 
did,  especially  where  it  could  be  profitably  used 
for  other  purposes,  and  the  loss  occasioned  de- 
fendant by  its  defects  was  undetermined.— Var- 
ley v.  Nichols-Sbepard  Sales  Co.,  191  S.  W.  611. 

Jury  findings  that  plaintiff's  agent  told  defend- 
ant a  tractor  would  do  certain  plowing,  and  that 
such  representation  was  true,  but  that  the  en- 
gine failed  on  plowing,  are  not  fatally  inconsist- 
ent, where  die  first  two  findings  were  in  response 
to  a  lengthy  and  involved  question.— Id. 

(F)  Actions  tor  Dautget. 

<g=>382  (Ark.)  Where  contract  for  manufac- 
ture and  sale  of  staves  provided  that  title 
should  pass  when  staves  were  made  at  the 
stump  and  first  payment  made,  refusal  to  per- 
mit showing  that  seller  had  sold  and  converted 
to  his  own  use  staves  on  which  the  advance 
payment  was  made  was  error. — C.  E.  Ferguson 
Sawmill  Co.  v.  Ehynea,  191  S.  W.  920. 

VUX  REMEDIES  OF  BUYER. 

(A)  Recovery  of  Price. 

4=»397  (Mo.App.)  In  action  to  rescind  con- 
tract for  purchase  of  a  piano  and  recover 
purchase  price  paid  on  ground  that  it  was  not 
a  solid  walnut  case  as  guaranteed,  a  catalogue, 
describing  piano  as  of  veneered  construction, 
alleged  to  have  been  sent  to  plaintiff,  held  ad- 
missible.—Harper  v.  Wilson,  191  S.  W.  1024. 
4=3398  (Mo.App.)  In  action  to  rescind  con' 
tract  for  purchase  of  a  piano  and  recover  price 
paid  on  ground  that  it  was  not  a  solid  walnut 
case  as  guaranteed,  evidence  held  to  justify  an 
instruction  that  if  plaintiff  knew  when  he  pur- 
chased the  piano  that  it  was  not  of  a  solid  wal- 
nut case,  he  could  not  recover.— Harper  v.  Wil- 
son, 191  S.  W.  1024. 

(C)  Actions  for  Breach  of  Contract. 

4=3417  (Ark.)  In  view  of  conflicting  evidence 
offered  regarding  value  of  mules  covered  by  bill 
of  sale  but  not  delivered,  held,  that  court's  find- 
ing was  not  clearly  contrary  to  preponderance 
of  evidence.— Roach  v.  Jacks,  191  S.  W.  1. 

Evidence  held  sufficient  to  warrant  finding 
that  mules  covered  by  bill  of  sale  were  not  re- 
moved to  another  county  and  kept  there  con- 


trary to  purchaser's  order,  and  that  latter  was 
not  entitled  to  recover  from  seller  expense  of  re- 
turning them.— Id. 

4=3418(17)  (Ky.)  Where  company's  contract  for 
machine  to  be  made  gave  arbitrary  right  to  re- 
ject machine  after  it  was  made,  and  stipulated 
that  delivery  at  any  specific  time  was  waived, 
company  could  not  recover  damages  resulting 
from  loss  of  profits  for  delay  in  delivery.— 
Berlin  Mach.  Works  v.  Jefferson  Woodworking 
Co.,  191  S.  W.  82. 

(D)  Actions  and  Counterclaims  for  Breach 
of  Warranty. 

4=>425  (Ky.)  Upon  a  breach  of  warranty,  the 
buyer  may  either  return  the  property  and  re- 
scind the  contract,  or  retain  the  property  and 
recoup  damages. — Glover  Mach.  Works  v.  Cooke- 
Jellico  Coal  Co.,  191  S.  W.  516. 
4=>426  (Tex.Civ.App.)  Where  contract  of 
guaranty  of  stallion  limited  buyers'  remedy  to 
return  and  exchange  of  horse  by  fixed  date, 
plea  and  showing  that  horse  had  proved  worth- 
less would  avail  buyers  nothing,  when  sued  on 
their  note,  unless  they  should  show  compliance 
with  guaranty,  or  that  they  were  prevented  by 
act  of  or  conditions  brought  about  by  sellers. 
—Adams  v.  Crittenden,  191  S.  W.  833. 
4=3441(2)  (Ky.)  Evidence  held  to  show  that 
plaintiff  was  an  expert  manufacturer  of  locomo- 
tives and  knew  of  defendant's  requirements  and 
all  conditions,  and  that  defendant,  knowing  noth- 
ing about  the  locomotives  trusted  entirely  to 
plaintiff  in  ordering  from  him.— Glover  Mach. 
Works  v.  Cooke-Jellico  Coal  Co.,  191  S.  W.  516. 
4=>44l(3)  (Ky.)  In  action  for  price  of  a  loco- 
motive purchased  by  defendant,  where  breach 
of  warranty  and  rescission  of  contract  are  claim- 
ed, held,  that  evidence  fails  to  show  that  the  en- 
gine furnished  was  worthless  for  any  purpose, 
so  as  to  excuse  defendant  from  tendering  it  back 
to  plaintiff.— Glover  Mach.  Works  v.  Cooke-Jel- 
lico Coal  Co..  191  S.  W.  616. 
4=3441(4)  (Tex.Civ.App.)  In  an  action  for 
breach  of  warranty  of  a  silo,  evidence  hold  in- 
sufficient to  warrant  the  jury's  finding  $240 
for  damaged  ensilage.— Texas  Kalamazoo  Silo 
Co.  v.  Alley,  191  S.  W.  774. 
4=>442(1)  (Tex.Civ.App.)  In  a  suit  for  damages 
for  breach  of  warranty  of  a  hollow  clay  tile 
silo  not  to  crack  or  bulge  if  erected  on  a  suit- 
able foundation,  defendant  having  sold  the  ma- 
terial for  the  silo  which  was  constructed  by 
plaintiff,  the  value  of  the  silo  could  be  predi- 
cated upon  its  cost,  including  the  cost  of  ma- 
terial as  well  as  of  labor  entering  into  its  con- 
struction—Texas Kalamazoo  Silo  Co.  v.  Alley, 
191  S.  W.  774. 

4=3442(2)  (Ky.)  Upon  being  sued  for  the  pur- 
chase price  of  a  locomotive,  the  buyer's  dam- 
ages on  counterclaim  for  breach  of  implied  war- 
ranty will  be  the  difference  between  the  agreed 
price  and  the  actual  value,  together  with  ex- 
penses of  installation  and  other  proximate  dam- 
ages.—Glover  Mach.  Works  v.  Cooke- Jellica  Coal 
Co.,  191  S.  W.  516. 

4=3442(6,  7)  (Ky.)  If  the  enlargement  of  tunnel 
and  equipment  of  track  for  use  of  locomotive 
purchased  of  plaintiff  were  valueless  for  any 
other  purpose,  the  engine  proving  unsatisfactory, 
such  damages  may  be  recovered  on  counterclaim 
in  a  suit  by  plaintiff  for  the  price ;  but,  if  such 
alterations  were  of  some  permanent  value,  this 
should  be  considered. — Glover  Mach.  Works  v. 
Cooke-Jellico  Coal  Co.,  191  S.  W.  516. 

Where  a  mining  company  suffered  loss  in  its 
output  of  coal  by  defendant's  failure  to  furnish 
suitable  locomotive,  such  loss,  being  within  con- 
templation of  the  parties,  could  be  recovered  on 
counterclaim  in  suit  by  plaintiff  for  the  pur- 
chase price. — Id. 

4=3442(6,7)  (Tex.  Civ.  App.)  In  an  action  for 
breach  of  warranty  of  a  silo  that  it  would 
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not  crack  or  bulge  if  erected  on  a  suitable 
foundation,  plaintiff  had  the  right  to  include 
the  material  and  labor  used  by  him  in  the  erec- 
tion of  the  silo  as  elements  of  its  actual  value. 
—Texas  Kalamazoo  Silo  Co.  v.  Alley,  191  S. 
W.  774. 

SATISFACTION. 

See  Contracts,  <g=>282. 

SCHEDULE. 

See  Exemptions,  <S=»123. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Customs  and  Usages,  <8=»15;  Elections,  <S=» 
250;  Monopolies,  €=»17;  Municipal  Corpo- 
rations, <3=>211;  Public  Lands,  <g=»173; 
Quo  Warranto,  «=»29,  34. 

II.  PUBLIC  SCHOOLS. 

(A)  Establishment,  School  Land!  and 
Funds,  and  Regulation  In 
General. 

€=»I9(1)  (Ky.)  Arrangement  between  county 
board  of  education  and  sectarian  college,  under 
which  college,  out  of  common  school  funds,  is 
paid  tuition  lees  for  county  high  school  pupils, 
is  violative  of  Const.  §  189.— Williams  v.  Board 
of  Trustees  of  Stanton  Common  School  Dist., 
191  S.  W.  507. 

Contract  between  trustees  of  common  school 
district  and  sectarian  educational  institution, 
whereby  latter  received  common  school  pupils 
and  trustees  agreed  to  keep  buildings  in  repair 
out  of  common  school  funds,  held  violative  of 
Const.  i§  5,  189.— Id. 

(B)  Creation,  Alteration,  Existence,  and 

Dissolution  of  Districts. 

<8=»33  (Mo.)  An  elector,  by  participating  in 
an  election  by  which  the  organization  of  a  con- 
solidated school  district  is  effected,  is  not  there- 
by estopped  from  denying  the  validity  of  the 
organization.— State  ex  Inf.  Burges,  ex  rel. 
Marbut,  v.  Potter,  191  8.  W.  57. 
®=>37(4)  (Mo.)  For  the  purpose  of  giving  no- 
tice of  the  calling  of  a  meeting  to  consider  the 
consolidation  of  a  school  district,  the  posting  of 
eight  notices  and  four  plats  is  not  a  compliance 
with  Acts  1913,  p.  722,  §  3,  requiring  the  post- 
ing of  ten  notices  and  five  plats. — State  ex  inf. 
Burges,  ex  rel.  Marbut,  v.  Potter,  191  S.  W.  57. 

(C)  Government,  Officers,  and  District 

Meetings. 

<Jj=»50  (Ky.)  Under  Const.  §§  145-155,  whether 
voters  in  school  elections  of  any  kind  must  regis- 
ter depends  on  statute. — Payne  v.  Providence 
Graded  Common  School  Dist..  191  S.  W.  477. 

Women  qualified  and  desiring  to  vote  in  elec- 
tions concerning  schools  are,  by  Ky.  St.  §  4535h, 
subsecs.  1,  2,  and  section  1550,  subsec.  17a,  re- 
quired to  register  only  when  registration  is  a 
prerequisite  to  men  voting  therein.— Id. 

(D)  District  Property,  Contracts,  and 

Liabilities. 

<8=>79  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  arts.  2772,  2822,  2823, 
2856,  2892,  as  to  school  districts  and  powers 
of  school  trustees,  trustees  of  an  independent 
school  district  incorporated  by  the  Legislature 
could  employ  and  pay  from  the  special  mainte- 
nance fund  an  attorney  to  sue  to  cancel  a 
teacher's  contract. — Arrington  v.  Jones,  191  S. 
W.  361. 

®=8I(2)  (Ark.)  In  the  absence  of  statute,  no 
action  can  be  maintained  on  a  public  contrac- 
tor's bond  given  to  the  owner  of  property  for 
labor  and  material  furnished,  unless  there  is  a 
provision  in  the  bond  promising  to  pay  the  ma- 
terialmen.—Reiff  v.  Redfield  School  Board,  191 
S.  W.  16. 

Action  may  be  maintained  by  a  materialman 
on  a  public  contractor's  bond  executed,  pursu- 
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ant  to  statute  which  provides  that  it  shall  inure 
to  the  benefit  of  those  furnishing  labor  and  ma- 
terials.—Id. 

A  bond  given  by  the  contractor  for  the  con- 
struction of  a  school  building  held  to  have  been 
executed  pursuant  to  Acts  1911,  p.  464,  $  2.— Id. 

The  board  of  school  directors  are  public  of- 
ficers within  Acts  1911,  p.  464,  §  2,  providing 
for  contractor's  bond  for  those  entering  into 
contracts  with  public  officers  for  the  erection  or 
improvement  of  public  buildings.— Id. 

Acts  1911,  p.  464,  f  2,  creates  a  liability  on  a 
school  contractor's  bond  only  for  materials  ac- 
tually used  in  the  construction  of  the  building. 
—Id. 

The  surety  on  bond  of  a  contractor  for  a 
schoolhouse  given  under  Acts  1911,  p.  464,  S 
2,  is  liable  to  a  materialman  for  the  price  of 
materials  actually  used  in  the  building,  though 
the  directors  refused  to  permit  the  surety  to 
complete  the  building  and  expended  more  than 
was  necessary  in  completing  it. — Id. 
€=»84  (Tex.Civ.App.)  School  board  was  not 
bound  by  contracts  of  party  secured  by  bonding 
company  to  complete  school  building  for  con- 
tractor for  which  bonding  company  had  been 
surety,  nor  was  party  himself  bound  by  school 
board's  contract  with  bonding  company;  con- 
tracts, though  made  with  reference  to  each 
other,  being  independent  undertakings  between 
different  parties— General  Bonding  &  Casual- 
ty Ins.  Co.  v.  McQuerry,  191  8.'  W.  858. 
<S=»85  (Tex.Civ.App.)  Defendant  surety  for  de- 
faulting contractor  for  school  building,  employ- 
ing plaintiff  to  complete  work,  held  liable  for 
the  agreed  price,  though  the  work  was  not  done 
within  the  time  as  extended  by  the  school 
board,  which  was  shorter  than  the  time  allow- 
ed by  the  contract  with  plaintiff.— General 
Bonding  &  Casualty  Ins.  Co.  v.  McQuerry,  191 
S.  W.  858. 

(K)  District  Debt,  Securities,  and  Taxa- 
tion. 

<J}=>97(4)  (Ky.)  At  a  special  election  under  the) 
general  school  laws  to  vote  bonds  in  aid  of  grad- 
ed or  common  schools,  registration  of  voters  is 
not  required.— Payne  v.  Providence  Graded  Com- 
mon School  Dist,  191  S.  W.  477. 

An  election  to  vote  bonds  for  school  purposes 
is  not  void  because  the  trustees  intended  there- 
with to  buy  a  school  Bite  from  a  member,  even 
if  they  have  no  right  to  do  so. — Id. 

Under  Ky.  St.  §  4481,  posters  by  which  trus- 
tees give  notice  of  election  to  vote  bonds  for 
school  purposes  may  be  signed  by  a  single  mem- 
ber, who  presumably  acts  with  its  authority,  as 
its  president  or  secretary. — Id. 
<8=»I02  (Ky.)  Although  Ky.  St.  i  3219,  pro- 
vides that  school  taxes  are  collectible  on  prop- 
erty returned  by  board  of  equalization,  taxable 
property,  however  assessed,  is  subject  to  "school 
taxes.— Board  of  Education  of  Newport  v.  City 
of  Newport  191  S.  W.  871. 
$=»i03(3)  (Ky.)  As  a  board  of  education  is  an 
entirely  independent  institution  and  an  agency 
of  state,  it  is  not  required  to  furnish  to  city 
evidence  of  facts  upon  which  it  bases  its  re- 
quest for  a  tax  levy  for  school  purposes  or  to 
state  specific  purposes  for  which  fund  is  re- 
quested.— Board  of  Education  of  Newport  v. 
City  of  Newport,  191  S.  W.  871. 

<©=  1 03(4)  (Ky.)  Under  Ky.  St  {  3219,  if  a 
board  of  education  in  submitting  estimates  for 
taxes  refuses  to  report  its  resources  specified 
in  statute  and  required  to  be  included  in  sum  as- 
certained to  be  necessary  for  school  purposes, 
a  city  could  decline  to  make  a  levy  for  any  sum 
in  excess  of  that  necessary  to  produce  ascer- 
tained and  requested  amount  together  with  such 
other  resources. — Board  of  Education  of  New- 
port v.  City  of  Newport,  191  S.  W.  871. 

Where  board  of  education  was  adjudged  en- 
titled to  whole  amount  of  tax  levied  by  a  city  of 
the  second  class  for  school  purposes,  without  re- 
duction on  account  of  unreported  resources, 
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proceeds  derived  from  such  judgment  -will  consti- 
tute an  item  of  resource  on  hand,  which,  in 
making  another  request  for  a  tax  levy,  should 
be  taken  into  account,  under  Ky.  St.  §  3210. 
—Id. 

®=  1 1 0  (Ky.)  Where  a  city  collected  taxes  for 
school  purposes  without  insisting  upon  levy  be- 
ing reduced  by  amount  of  unreported  resources 
of  board  of  education,  it  cannot  subsequently  be 
heard  to  make 'such  insistence  and  tax  having 
been  levied  and  collected  for  school  purposes  be- 
longs to  school  board. — Board  of  Education  of 
Newport  v.  City  of  Newport,  191  S.  W.  871. 

In  view  of  Const.  §§  180,  184,  where  a  city 
collected  a  greater  sum  for  school  purposes 
than  requested  by  board  of  education  but  within 
limitation  of  rate  of  assessment  fixed  in  stat- 
ute, fund  constituted  no  part  of  city  funds,  and 
total  amount  collected  belonged  to  board  of  edu- 
cation.— Id. 

«=»lll  (Tex.Civ.App.)  Whether  attorney's  fee 
was  paid  by  school  trustees  out  of  special 
maintenance  fund  prior  to  teachers'  salaries 
did  not  legally  affect  taxpayers  with  a  peculiar 
injury.— Arlington  v.  Jones,  191  S.  W.  361. 

(G)  TCMkern. 

<8=>I27  (Ark.)  Under  Kirby's  Dig.  8  7616,  as 
amended  by  Acts  1913,  p.  865,  directors  of 
school  district  need  not  take  census  of  patrons 
to  determine  sufficiency  of  petition  for  employ- 
ment as  teacher  of  one  related  to  member  of 
board  within  prohibited  degree. — Hendrix  v. 
Morris,  191  S.  W.  949. 

In  absence  of  contrary  showing,  it  will  be 
presumed  that  directors  of  school  district  who 
on  petition  employed  teachers  related  to  one  of 
their  number  within  degree  prohibited  by  Kir- 
by's Dig.  §  7616,  amended  by  Acts  1913,  p. 
855,  discharged  their  duty  in  determining  suf- 
ficiency of  petition. — Id. 

<S=>I35(1)  (Ark.)  A  valid  contract  for  employ- 
ment of  school-teacher  can  only  be  made  at  a 
meeting  of  directors  of  school  district  at  which 
all  of  them  are  present,  or  of  which  all  had 
notice— School  Dist.  No.  69  of  Tell  County  v. 
Hundley,  191  S.  W.  23a 
<8=>I45  (Ark.)  In  school-teacher's  action  for 
services  under  alleged  written  contract,  evi- 
dence held  to  support  finding  that  there  had 
been  meeting  of  directors  of  district  at  which 
written  contract  with  plaintiff  was  prepared. 
—School  Dist.  No.  69  of  Yell  County  v.  Hund- 
ley, 191  S.  W.  238. 

In  school-teacher's  action  for  services  under 
written  contract,  evidence  held  sufficient  to 
support  finding  of  ratification  by  school  district 
of  written  contract  of  employment  with  plain- 
tiff.-Id. 

(H)  Pupils,  and  Oondnct  and  Discipline  of 
Schools. 

«=»l59"/2  (Ark.)  Kirby's  Dig.  «  7613-7615, 
held  not  to  authorize  the  expenditure  of  local 
school  tax  in  the  transportation  of  children.— 
Hendrix  v.  Morris,  191  S.  W.  949. 

Directors  of  school  district  organized  under 
special  act  cannot,  under  Pub.  Acts  1911,  p. 
88.  §  15,  expend  school  tax  in  transporting 
children. — Id. 

«=»I69  (Tex.Civ.App.)  Superintendent,  princi- 
pal, and  board  of  trustees  of  public  schools, 
stand,  as  to  pupils,  in  loco  parentis,  and  may 
exercise  such  powers  of  control,  restraint,  and 
correction  as  may  be  reasonably  necessary  to 
enable  teachers  to  perform  their  duties  and  to 
effect  general  purposes  of  education.— Hailey 
v.  Brooks,  191  S.  W.  781. 
«=I72  (Tex.Civ.App.)  Acts  of  principal,  super- 
intendent, and  school  trustees  in  inaugurating 
school  cafeteria  and  supply  house,  and  punish- 
ing pupils  who  purchased  supplies  of  plaintiff, 


held  a  boycott,  and  beyond  their  authority.— 
Hailey  v.  Brooks,  191  S.  W.  781. 

SECONDARY  EVIDENCE. 

See  Criminal  Law,  <&=>400;  Evidence,  €=>157- 
187. 

SECTARIAN  SCHOOLS. 

See  Schools  and  School  Districts,  <8=»19. 

SECURITY. 

See  Breach  of  the  Peace,  £=16-22. 

SELF-DEFENSE. 

See  Homicide,  <8=»112,  300. 

SELF-SERVING  DECLARATIONS. 

See  Evidence,  <8=»271. 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  <8=»47,  129-150. 

SEQUESTRATION. 

<9=>I6  (Tex.Civ.App.)  In  an  action  for  posses- 
sion of  cotton  seed  in  which  writ  of  sequestra- 
tion was  levied,  where  a  defendant  bank  alleg- 
ed indebtedness  against  plaintiff  for  money  ad- 
vanced and  used  for  his  benefit,  mere  fact  that 
dishonored  draft  made  by  principal  defendant 
upon  plaintiff  was  also  set  up  did  not  present 
variance.— Guitar  v.  First  State  Bank  of 
Hermleigh,  191  S.  W.  860. 
®=sl8  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  arts.  7769-7795.  where,  in 
a  suit  in  justice  court  in  one  county  to  foreclose 
a  chattel  mortgage,  a  writ  of  sequestration  was 
issued  to  another  county,  a  claim  of  ownership 
interposed  by  defendant's  wife,  who  was  not 
a  party  to  the  suit  and  filed  in  the  county  court 
of  the  latter  county,  held  to  transfer  complete 
jurisdiction  to  the  county  court  and  to  divest 
that  of  the  justice  of  the  peace.— Harris  v. 
Wise,  191  S.  W.  688. 

SERVANTS. 

See  Master  and  Servant 

SERVICES. 

See  Parent  and  Child,  ®=»7 ;  Work  and  Labor. 

SERVITUDE. 

See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 

See  Attachment  ®=»375 ;  Justices  of  the  Peace, 
«=»45,  174. 

U.  SUBJECT-MATTER. 

€=>29(2)  (Tex.Civ.App.)  In  action  for  posses- 
sion of  cotton  seed  allegations  of  answer  by 
bank  held  sufficient  to  support  a  counterclaim 
within  Vernon's  Sayles'  Ann.  Civ.  St  1914,  art. 
1330.— Guitar  v.  First  State  Bank  of  Herm- 
leigh,  191  S.  W.  860. 

SETTING  ASIDE. 

See  Execution,  <8=>248-2Sl  j  Executors  and  Ad- 
ministrators, <C=>380;  Mortgages,  <S=3G9, 
529. 

SETTLEMENT. 

See  Accord  and  Satisfaction;  Compromise  and 
Settlement;   Payment;  Belease. 


See  Drains. 


SEWERS. 
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SHELLEY'S  CASE. 

Sea  Deeds,  <£=>127. 

SHELL  ROADS. 

See  Highways,  <S=»103. 

SHERIFFS  AND  CONSTABLES. 

IV.  LIABILITIES  ON  OFFICIAL 
BONDS. 

<8=>I70  (Tex.Civ.App.)  Where  a  sheriff  releas- 
ed attached  goods  upon  the  filing  of  a  defective 
replevin  bond  and  the  goods  were  later  destroy- 
ed by  fire  and  defendant  was  otherwise  insol- 
vent, the  sheriff  and  bis  bondsmen  will  be  liable 
for  the  amount  of  the  debt  and  10  per  cent 
thereof  as  statutory  damages.— Hughes  v.  Willis, 
191  S.  W.  584. 

SHIPPING. 

See  Carriers,  45=4. 

VTI.  CARRIAGE  OF  GOODS. 

<8=>  1 1 1  (Mo.App.)  Where  plaintiff  contracted 
to  transport  defendant's  ties  by  water,  it  was 
its  duty  to  take  such  steps  as  ordinary  prudence 
would  suggest  to  preserve  the  goods,  and  for 
such  services  not  necessitated  by  its  own  neg- 
ligence, plaintiff  could  recover.— Osage  Tie  & 
Timber  Co.  v.  Gorg-Murphy  Timber  &  Grain 
Co..  191  S.  W.  1026. 

(3=>  1 32(3)  (Mo.App.)  In  action  to  recover  for 
transporting  ties  by  water,  the  burden  was  up- 
on defendant  to  prove  under  counterclaim  that 
plaintiff's  negligence  caused  loss  of  ties,  and 
upon  this  being  carried,  prima  facie,  by  show- 
ing failure  to  deliver,  it  then  devolved  upon 
plaintiff  to  excuse  such  failure.— Osage  Tie  & 
Timber  Co.  v.  Gorg-Murphy  Timber  &  Grain 
Co.,  181  S.  W.  1026. 

<S=>  132(6)  (Mo.App.)  Evidence  held  to  sustain 
finding  that  loss  of  defendant's  ties  resulting 
from  running  aground  of  plaintiffs  barges,  did 
not  result  from  plaintiff's  negligence,  but  from 
perils  of  navigation.— Osage  Tie  &  Timber  Co. 
v.  Gorg-Murphy  Timber  &  Grain  Co.,  191  S. 
W.  1026. 

SHOWS. 

See  Theaters  and  Shows. 

SIGNATURES. 

See  Frauds,  Statute  of,  <g=>116. 

SLANDER. 

See  Libel  and  Slander. 

SODOMY. 

<$=s>6  (Tex.Cr.App.)  In  a  prosecution  for  sod- 
omy, evidence  held  insufficient  to  show  penetra- 
tion.—Dewberry  v.  State,  191  S.  W.  1164. 

SOLICITATION. 

See  Champerty  and  Maintenance,  €=>5. 

SPECIAL  DEPOSITS. 

See  Banks  and  Banking,  <8=>134. 

SPECIAL  TAX  BILLS. 

See  Municipal  Corporations,  <8=527,  564. 

SPECIFICATION  OF  ERRORS. 

See  New  Trial,  <S=128. 

SPECIFIC  PERFORMANCE 

See  Evidence,  «=»265. 


I.  NATURE  AND  GROUNDS  OF 
EDY  IN  GENERAL. 

«=>5  (Tenn.)  Specific  performance  of  a  con- 
tract is  a  discretionary  remedy  given  as  a  sub- 
stitute for  a  legal  remedy  of  compensation 
whenever  the  legal  remedy  is  inadequate.— New 
River  Lumber  Co.  v.  Tennessee  Ry.  Co.,  191 
S.  W.  334. 

<S=>8  (Tenn.)  Specific  performance  of  a  con- 
tract is  a  discretionary  remedy  requiring  a 
legal  and  not  arbitrary  discretion.— New  River 
Lumber  Co.  v.  Tennessee  Ry.  Co.,  191  S.  W. 
334. 

IX  CONTRACTS  ENFORCEABLE. 

<@=>75  (Tenn.)  Courts  of  equity  do  not  hesi- 
tate to  specifically  perform  contracts  for  con- 
struction and  operation  of  railroads  merely 
because  they  are  continuous  and  require  skill 
in  execution.— New  River  Lumber  Co.  v.  Ten- 
nessee Ry.  Co.,  191  S.  W.  834. 

A  contract  by  which  a  railroad  agreed  to  ex- 
tend its  lines  to  tap  timber  lands,  covering  a 
period  of  27  years,  is  enforceable  by  a  court  of 
equity,  though  the  railroad  bondholders  could 
not  receive  full  compensation  in  freight  tariffs 
until  expiration  of  27  years.— Id. 

IV.  PROCEEDINGS  AND  RELIEF. 

<©=>I2I(8)  (Mo.)  In  action  to  compel  specific 
performance  of  agreement  to  exchange  lands,  de- 
fense that  such  agreement  was  induced  by 
fraudulent  representations  of  plaintiff  as  to 
acres  under  cultivation  and  acres  subject  to 
overflow  held  supported  by  evidence.— Wilson  v. 
Henderson,  191  S.  W.  72,  77. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 

STAKEHOLDERS. 

See  Gaming,  «=»2& 

STANDING  TIMBER. 

See  Logs  and  Logging,  <g=»2,  3. 

STARE  DECISIS. 

See  Courts,  <S=>93,  97. 

STATE  CHEMIST. 

See  Evidence,  <8=»83. 

STATEMENT. 

See  Appeal  and  Error,  <g=>569. 

STATES. 

See  Intoxicating  Liquors,  <8=>6. 

STATISTICS. 

See  Health,  <S=21,  34. 

STATUS  QUO. 

See  Cancellation  of  Instruments,  <S=>23. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

III.  SUBJECTS  AND  TITLES  OF  ACTS. 

«=s»IIO"/2(4)  (Tenn.)  Vital  Statistics  Law,  en- 
titled "An  act  to  provide  an  effective  system  for 
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the  keeping  of  records  of  all  births  and  deaths 
in  Tennessee,"  etc.,  does  not  violate  Const,  art. 
2,  g  17,  as  being  broader  than  its  title.— State  v. 
Norvell,  191  S.  W.  536. 

«=»I2I(4)  (Tenn.)  The  proviso  of  the  collateral 
inheritance  tax  law,  Acts  1893,  c.  174.  §  1,  that 
the  exception  therein  of  taxation  of  inheritances 
of  "children"  shall  not  apply  to  adopted  chil- 
dren, most  be  stricken  to  save  the  act  from  un- 
constitutionality as  being  broader  than  its  title, 
under  Const,  art.  2,  §  17,  in  view  of  Shannon's 
Code,  i  5411.— Baker  v.  Miller,  191  S.  W.  527. 

VI.  CONSTRUCTION  AND  OPERA- 
TION. 

(A)  General  Roles  of  Construction. 

4=3 18 1  (2)  (Tenn.)  Statutes  should  be  constru- 
ed according  to  established  principles  without 
regard  to  the  consequences,  unless  they  are 
absurd,  irrational,  or  lead  to  the  unconstitu- 
tionality of  the  act.— State  v.  King,  191  S.  W. 
352. 

<e=>l8l(2)  (Tex.Civ.App.)  A  statute  cannot  be 
given  a  construction  that  would  render  it  futile 
and  purposeless  if  it  can  be  otherwise  construed. 
— Stolte  v.  Karren,  191  S.  W.  600. 
<&=>I90  (Mo.)  Where  the  legislative  intent  in 
enacting  a  statute  is  clear,  rules  of  construction 


are  unavailable,  but  the  meaning  and  relation  of 
certain  sections  to  each  other  may  be  considered. 
—State  v.  Theodore,  191  S.  W.  422. 

<e=2l2  (Mb.)  It  will  be  presumed  that  the  Leg- 
islature m  enacting  a  statute  intended  to  give 
full  effect  to  all  sections  of  the  act — State  v. 
Theodore,  191  S.  W.  422. 

<8=>222  (Tenn.)  When  a  term  having  a  well- 
recognized  meaning  in  common  law  is  used  in 
statute,  that  meaning  will  be  given  it  in  con- 
struing statute,  unless  a  different  sense  is  ap- 
parent from  context  or  general  purpose  of  stat- 
ute.— Lively  v.  American  Zinc  Co.  of  Tennessee, 
191  S.  W.  975. 

Where  in  Acts  1915,  c.  169,  }  27,  regarding 
appliances  in  mines,  the  word  "safe  is  follow- 
ed by  special  provisions  as  to  other  points  not 
covered  by  such  special  provisions,  the  com- 
mon-law meaning  of  the  word  will  control. — Id. 

(D)  Retroactive  Operation. 

(8=263  (Ark.)  All  statutes  are  to  be  construed 
as  having  only  a  prospective  operation  unless 
the  purpose  to  give  a  retroactive  effect  is  ex- 
pressly declared  or  necessarily  implied. — Spe- 
cial School  District  of  Texarkana  v.  Board  of 
Improvement  of  Paving  Improvement  District 
No.  18  of  City  of  Texarkana,  191  S.  W.  918. 
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STATUTES  AT  LARGE. 

1887,  Feb.  4,  ch.  104.  24 
Stat.  379.  Amended  by 
Act  1910,  June  18,  ch. 
309,  36  Stat.  544   817 

1887,  Feb.  4,  ch.  104,  5 
6.  24  Stat.  380.  Amend- 
ed by  Act  1906.  June 
29,  ch.  3591,  §  2,  34 
Stat  586   817 
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CONSTITUTION. 
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624,  625   652 

710    98 
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745    447 

763    896 

CRIMINAL  CODE  OF 
PRACTICE. 

H  882-393    87 

STATUTES  1915. 

489   110 

498    98 

498a,  subsec.  3   98 

506    640 

547    90 

639    439 

753    ©0 

1321   317 

1340    676 

1550,  subsec.  17a   477 

1822    647 

1822,  subsecs.  1,  8  647 

1910   880 
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MISSOURI. 

CONSTITUTION. 

Art.  2,  8  10  1012 

Art.  2,  §  15  685 

Art.  9,  $  22  1109 

Art.  10,  {  3  1109 

Art  14,  J  8   38 
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3968  et  seq   49 

[§  5242,  5244,  6354  1002 

6945    418 

6946    695 
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1013,  pp.  163,  104,  §|  2, 

4a  1090 
1913,  pp.''  602^20. '.'.'. '.'.'.1109 
1913,  p.  722,  S3   57 


TENNESSEE. 
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Arts.  1990.  1991    611 

Arts.  2063-2067    177 

Art  2128   1176 

Arts.  2322.  2326    827 

Arts.    2772,    2822,  2823, 

2856.  2S92    361 

Arts.  3787,  4155,  4160. . .  206 

Art.  4613    721 

Art.  4651   781 

Art.  4653   1176 

Arts.  4694,  4695   606 

Arts.  524eh-5246M7,7.   700 

Arts.  524(>i,  5246q,  5246yyy  155 
Arts.  5409,  5410,  5416. . .  .1136 

Art.  5612   1167 

Art  5616   711 

Art  5617   1167 
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Arts.  5693,  5694    392 

Art.  5695   392,  736 

Art.  6625    560 

Art.  6670    808 

Art.    6670,    subds.    1,  4 

808,  815 

Art.  6671   808,  815 

Art.  6677    808 

Art.  6824    711 


INDEX-DIGEST 

Arts.  7687,  7691   787 

Arts.  7769-7795    588 

Arts.  7796,  7798    781 

LAWS. 

1889,  ch.  59,  §  6   691 

1907  (1st  Ex.  Sess.)  ch. 

18,  §  1   550 

1909,  ch.  31,  subch.  4,  §  1  758 


Suretyship 


1909  (1st  Ex.  Sess.)  ch. 

36,  18   199 

1913,  ch.  59,  g  8.  843 

1913,  ch.  123    392 

1913,  ch.  179    700 

1913,  ch.  179,  pt.  1,  §  1. .  700 
1913  (1st   Called  Sess.) 

ch.  27    736 

1915,  ch.  143    574 


STAY. 

See  Appeal  and  Error,  <g=>488. 

STIPULATIONS. 

<8=>I4(1>  (Ky.}  Although  Civ.  Code  Prac.  gg 
296,  297,  requires  filing  of  a  motion  to  reinstate 
an  injunction  within  20  days  after  order  of  dis- 
solution, verbal  agreement  of  counsel  consented 
to  by  court  extending  such,  held  binding  on  par- 
ties.—McCreary  County  v.  Bryant,  191  S.  W. 
119. 

STOCK. 

See  Banks  and  Banking,  <8=>39;  Corporations, 
«=>65-135. 

STORAGE. 

See  Explosives,  <S=>3. 

STREET  RAILROADS. 

See  Appeal  and  Error,  «J=»U77. 

L  ESTABLISHMENT,  CONSTRUCTION, 
AND  MAINTENANCE. 

<g=>38  (Ky.)  Where  street  railway  company's 
franchise  required  it  upon  notice,  to  improve  its 
portion  of  the  street  to  correspond  with  the 
city's  improvement,  or  to  pay  for  same  if  done 
by  the  city,  an  ordinance,  passed  and  published, 
for  improving  the  street  at  abutting  owners 
expense,  was  sufficient  notice  to  the  street  rail- 
way company.— Central  Kentucky  Traction  Co. 
v.  City  of  Winchester,  191  S.  W.  636. 

Where  a  street  railway  company  had  receiv- 
ed actual  notice  from  the  city  to  make  changes 
in  its  track  construction,  and  it  refused  to  do 
so,  but  permitted  the  city  to  do  the  work  and 
accepted  the  benefits,  it  cannot  question  the 
sufficiency  of  its  notice.— Id. 

An  ordinance  for  a  street  improvement,  re- 
quiring a  street  railway  company  to  furnish 
rails,  etc.,  which  were  not  a  part  of  the  street 
construction,  was  not  a  waiver  by  the  city  of 
its  right  to  demand  the  construction  of  the 
railway  company's  part  of  the  street  by  it  as 
■  an  abutting  owner. — Id. 

Where  a  street  railway  company  admitted 
that  an  ordinance  was  notice  to  it  to  furnish 
rails,  etc.,  incident  to  improvement  of  the 
street,  this  amounts  to  a  confession  that  it  re- 
ceived notice  of  the  city's  purpose  to  improve 
the  street,  which  carried  with  it  the  obligation 
to  pay  for  its  share  of  improvement  when  it 
failed  to  do  the  work,  itself. — Id. 

Where  a  street  railway  company's  franchise 
required  it  to  improve  its  portion  of  the  street 
to  conform  with  the  rest  of  the  street  "in  all 
respects,"  and  upon  the  company's  refusal  the 
city  constructed  it,  different  only  in  the  depth 
of  excavation  necessary  to  accommodate  ties 
and  foundation,  the  company  was  liable  for  the 
cost— Id. 

<S=>57(5)  (Ky.)  In  an  action  by  a  city  against 
street  railway  company  for  improvements  made 
by  city  to  track  and  street,  evidence  held  to 
show  that  the  company  had  actual  notice  from 
city  to  make  such  improvements  and  refused  to 
do  bo. — Central  Kentucky  Traction  Co.  v.  City 
of  Winchester,  191  S.  W.  636. 


H.  REGULATION  AND  OPERATION. 

<9=>II4(9)  (Mo.App.)  In  an  action  for  injuries 
to  the  driver  of  a  wagon  when  a  street  car 
struck  the  rim  of  the  rear  wheel  of  the  wagon, 
evidence  held  to  warrant  finding  that  the  street 
car  was  operated  at  a  speed  which  was  negligent 
regardless  of  the  city  speed  ordinance. — Irwin  v. 
United  Rys.  Co.  of  St.  Louis,  191  S.  W.  1130. 
<S=>II7(28)  (Mo.App.)  A  wagon  driver  held  not 
negligent  as  a  matter  of  law  in  turning  across 
street  car  tracks  when  he  saw  a  car  approach- 
ing on  the  farther  track  250  feet  away. — Irwin 
v.  United  Rys.  Co.  of  St.  Louis,  191  S.  W. 
1130. 

STREETS. 

See^High ways ;  Municipal  Corporations,  G=» 

SUBROGATION. 

«=>23(6)  (Tex.Civ.App.)  One  paying  for  the 
vendee  the  purchase  money  due  upon  a  homestead 
takes  by  an  equitable  assignment,  if  not  by  an 
actual  transfer,  the  debt  which  be  discharges, 
and  is  subrogated  to  the  vendor's  lien.— M.  Kan- 
gerga  &  Bro.  v.  Willard,  191  S.  W.  195. 
«=»4I(8)  (Tex.Civ.App.)  Where  at  time  of  exe- 
cution of  notes  for  $3,000  secured  by  mortgage 
on  maker's  homestead  there  was  due  to  payees 
$1,600,  the  balance  of  what  they  had  previously 
paid  for  the  maker  upon  his  purchase-money 
notes  for  the  homestead,  the  payees,  in  suit  to 
enforce  the  notes,  were  entitled  to  judgment 
foreclosing  the  vendor's  lien  for  $1,600,  togeth- 
er with  interest  and  attorney's  fees  stipulated 
in  the  original  purchase-money  notes.— M.  Kan- 
gerga  &  Bro.  v.  Willard,  191  S.  W.  195. 

SUIT. 

See  Action. 

SUMMARY  PROCEEDINGS. 

See  Attorney  and  Client,  <8=s»126. 


See  Process. 


SUMMONS. 
SUNDAY. 


1 1  (Ky.)  At  common  law  contracts  entered 
into  on  Sunday  were  valid,  and  the  doctrine 
that  contracts  made  on  Sunday  are  void  depends 
alone  on  statutory  enactments. — Bertram  v. 
Morgan,  191  S.  W.  817. 

Whether  a  contract  is  executory  or  executed 
it  is  void  if  made  or  completed  on  Sunday,  in 
violation  of  Ky.  St.  g  1321.— Id. 
4£=3l6  (Ky.)  The  rescission  of  a  contract,  void 
because  made  on  Sunday  in  violation  of  Ky.  St. 
g  1321,  cannot  be  compelled.— Bertram  v.  Mor- 
gan, 191  S.  W.  317. 

SUPPORT. 

See  Deeds,  <S=»17. 

SURETYSHIP. 

See  Principal  and  Surety. 
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SURGICAL  OPERATIONS. 

See  Parent  and  Child,  <8=»12;  Physicians  and 
Surgeons,  e=>l& 

SURVEYS. 

See  Boundaries,  <8=»36. 

SURVIVAL 

See  Death,  <8=>10. 

TAXATION. 

See  Constitutional  Law,  «=»284;  Counties,  «=> 
216;  Drains,  €=»67;  Judgment,  <S=»518;  Li- 
censes ;  Municipal  Corporations,  ®=»527 ; 
Newspapers,  ®=>2 :  Schools  and  School  Dis- 
tricts, <S=»102,  103;  Statutes,  «=»121;  Ten- 
ancy in  Common,  <g=30. 

IV.  PLACE  OF  TAXATION. 

<S=»276  (Ark.)  Kirby's  Dig.  {  6936,  as  amended 
by  Act  May  29,  1907  (Laws  1907,  p.  1225), 
stating  no  place  of  taxation  of  domestic  corpora- 
tions, is  intended  to  follow  common-law  rule 
that  personal  property  will  be  assessed  at  place 
of  domicile  of  owner,  and  not  actual  situs,  as 
provided  by  Kirby's  Dig.  §  6904  (Laws  1883, 
p.  218,  !  17).— Arkadelphia  Milling  Co.  v.  Board 
of  Equalisation  of  Clark  County,  191  S.  W.  410. 

V.  LEVY  AND  ASSESSMENT. 
(C)  Mode  of  Assessment  In  General. 

€=s362  (Ky.}  The  proceeding  provided  by  Ky. 
St.  |  4260,  is  only  a  supplemental  means  for 
assessing  omitted  property  and  in  which  no  one 
is  interested  except  the  commonwealth  and  the 
taxpayer— Commonwealth  v.  Leslie  County, 
191  S.  W.  657. 

No  one  can  institute  the  proceeding  provided 
by  Ky.  St  i  4260,  to  assess  omitted  property 
except  a  duly  qualified  revenue  agent,  and  he 
must  proceed  strictly  in  accordance  with  the 
statute.— Id. 

In  proceedings  under  Ky.  St.  f  4260,  to  as- 
sess omitted  property,  all  questions  of  fact,  as 
well  as  of  law,  are  to  be  tried  by  the  court 
without  a  jury.— Id.  • 

Neither  the  county  nor  any  one  else  can  in- 
tervene in  proceedings  under  Ky.  St  J  4260, 
as  to  assessing  omitted  property.— Id. 


IX.  SALE  OF  LAND  FOB  NONFAT. 

MENT  OF  TAX. 

€=»642  (Mo.)  Tax  proceedings,  especially  when 
based  on  constructive  service,  should  be  strictly 
construed,  where  the  rights  of  the  citizens  are 
involved.— Collison  v.  Norman,  191  S.  W.  60. 

X.  REDEMPTION  FROM  TAX  SALE. 

<3=>70l  (Ky.)  The  provisions  of  Ky.  St  {  4153, 
providing  for  notice  to  owners  of  land  which 
are  sold  for  taxes,  and  section.  4158,  providing 
way  in  which  notice  shall  be  served,  are  man- 
datory, so  that  giving  of  notice  is  a  condition 
precedent  to  vesting  of  title  in  land  in  a  pur- 
chaser.—Crab  Orchard  Banking  Co.  v.  Saun- 
ders, 191  S.  W.  652. 

€=9703  (Ky.)  Failure  of  purchaser  at  tax  sale 
to  give  notice  of  his  purchase  in  writing  to 
committee  or  person  having  in  charge  insane 
joint  owner  of  land,  within  six  months  after 
certificate  of  purchase  was  delivered  to  him,  as 
required  by  Ky.  St.  §  4156,  was  complete  bar 
to  his  right  to  be  invested  with  title  to  her 
interest— Crab  Orchard  Banking  Co.  v.  Saun- 
ders, 191  S.  W.  652. 

«=>705  (Ky.)  In  view  of  Ky.  St  §8  4153,  4158, 
and  Civ.  Code  Prac.  if  624,  625,  held,  that  a 
notice  given  by  a  purchaser  at  a  tax  sale  by 
mailing  letter  was  insufficient. — Crab  Orchard 
Banking  Co.  v.  Saunders,  191  S.  W.  652. 


XL  TAX  TITLES. 

(D)  Rights  ana  Remedies  of  Pnrehaser  of 
Invalid  Title. 

<e=>825  (Ky.)  Where  purchaser  at  tax  sale  for- 
feited his  right  to  land  by  failure  to  give  stat- 
utory notice,  he  has  equity  therein  and  lien 
thereon  for  purchase  price  paid  by  him  at 
sale.— Crab  Orchard  Banking  Co.  v.  Saunders, 
191  S.  W.  652. 

<g=>830  (Ky.)  Where  purchaser  at  tax  sale  for- 
feited his  right  to  land  by  failure  to  give  stat- 
utory notice,  be  has  lien  for  taxes  paid  by  him 
on  lands  with  interest  and  penalties  provided 
by  law. — Crab  Orchard  Banking  Co.  v.  Saun- 
ders, 191  S.  W.  652. 

XHL  LEGACY,  INHERITANCE,  AND 
TRANSFER  TAXES. 

<8=875(3)  (Term.)  Under  Shannon's  Code,  H 
5406-5408,  as  to  legitimating  children,  such 
child  inherits  directly  from  his  father,  and  his 
share  is  not  subject  to  the  collateral  inherit- 
ance tax  under  Acts  1893,  c.  174,  §  1.— Baker 
v.  Miller,  191  S.  W.  527. 
<g=>905(3)  (Tenn.)  In  view  of  sections  14,  20, 
of  the  collateral  inheritance  tax  law,  no  attor- 
ney's fee  can  be  allowed  a  private  attorney  for 
the  state  in  either  circuit  or  Supreme  Court- 
Baker  v.  Miller,  191  S.  W.  527. 

TAX  BILLS. 

See  Municipal  Corporations,  <8=»627,  564. 

TAX  DEEDS. 

See  Adverse  Possession,  $=>79, 

TAX  LISTS. 

See  Newspapers,  #=>2. 

TAX  TITLES. 

See  Taxation,  «=»825,  830. 

TEACHERS. 

See  Schools  and  School  Districts,  <8=>127-145. 

TELEGRAPHS  AND  TELEPHONES. 

See  Commerce,  <8=8,  80;  Evidence,  <S=»80. 

St.  REGULATION  AND  OPERATION. 

«=»33(1)  (Tex.Civ.App.)  Under  the  Carmack 
Amendment  to  interstate  commerce  act,  J  6, 
telegraph  company  cannot  assert  validity  and 
binding  force  of  rate  or  regulation  under  in- 
terstate commerce  law,  when  it  has  not  com- 
plied with  plain  requirement  of  such  law  by 
filing  its  rates  and  regulations  with  Interstate 
Commerce  Commission. — Western  Union  Tele- 
graph Co.  v.  Piper,  191  S.  W.  817. 

By  Interstate  Commerce  Act,  providing  that 
interstate  carriers  publish  and  post  in  conspicu- 
ous places  their  rates  and  regulations,  Congress 
intended  that  sender  of  telegraph  message  have 
open  notice  of  all  rates  or  regulations,  in  addi- 
tion to  that  implied  by  law  from  fact  of  send- 
ing telegram  which  bears  printed  terms  on 
back.— Id. 

<8=»54(5)  (Tex.Civ.App.)  Repetition  of  a  tele- 
gram at  instance  of  addressee  inured  to  bene- 
fit of  sender  to  bring  him  within  company's 
stipulation  that  it  would  be  liable  in  excess  of 
certain  amount  only  if  message  were  repeated. 
—Western  Union  Telegraph  Co.  v.  Piper,  191 
S.  W.  817. 

<8=>65(1)  (Tex.Civ.App.)  A  petition  for  delay  in 
transmitting  money  by  telegraph,  which  pre- 
vented the  body  of  plaintiff's  husband  being 
shipped  to  her,  need  not  allege  what  particular 
arrangements  could  have  been  made  to  procure 
the  shipment  of  the  body.— Western  Union  Tele- 
graph Co.  v.  Martin,  191  &  W.  192. 
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<8=>65(2)  (Tex.Giv.App.)  Allegations  of  a  peti- 
tion against  a  telegraph  company  held  sufficient 
to  show  that  defendant's  negligence  in  transmit- 
ting money  was  the  proximate  cause  of  plain- 
tiff s  mental  suffering  caused  by  the  failure  to 
have  her  husband's  body  shipped  to  her.— West- 
ern Union  Telegraph  Co.  y.  Martin,  191  S.  W. 
192. 

$=»66(4)  (Tex.Civ.App.)  Evidence  showing  de- 
lay of  telegram  sending  money  by  parents  to 
son  who  was  unable  to  obtain  medical  aid  and 
was  forced  to  rely  on  charity,  sustained  finding 
that  the  son  suffered  physical  pain  and  mental 
anguish.— Western  Union  Telegraph  Co.  v.  Bin- 
frock,  191  S.  W.  181. 

<8=>66(4)  (Tex.Civ.App.)  In  an  action  for  delay 
in  delivering  money  transmitted  by  telegraph, 
evidence  held  sufficient  to  warrant  the  jury  in 
finding  that  the  delay  in  delivering  the  money 
was  the  proximate  cause  of  the  failure  to  have 
the  body  of  plaintiffs  husband  shipped  to  her 
for  burial.— Western  Union  Telegraph  Co.  v. 
Martin,  191  S.  W.  192. 

<8=>67(2)  (Tex.Civ.App.)  Where  a  telegraph 
company  had  knowledge  of  appellee's  need  for 
money  telegraphed  to  him  and  the  probable  con- 
sequences of  delay,  it  is  liable  for  injury  caused 
by  its  negligent  delay. — Western  Union  Tele- 
graph Co.  v.  Pinfrock,  191  S.  W.  181. 
<S=»68(1)  (Tex.Civ.App.)  Mere  disappointment 
or  embarrassment  is  not  such  mental  pain  or 
anguish  as  to  permit  a  recovery  of  damages  for 
delay  in  delivery  of  a  telegram.— Western  Union 
Telegraph  Co.  v.  Finfrock,  191  S.  W.  181. 

TEMPORARY  ADMINISTRATORS. 

See  Executors  and  Administrators,  €=922. 

TENANCY  IN  COMMON. 

See  Joint  Tenancy. 

X.  CREATION  AND  EXISTENCE. 

®=»3  (Tex.Civ.App.)  Deed  conveying  certain 
number  of  acres  from  larger  survey,  though 
grant  restricts  interest  of  grantee  to  certain 
part,  makes  grantee  tenant  in  common  with 
owner  of  larger  tract ;  his  interest  being  repre- 
sented by  fraction  whose  denominator  is  number 
of  acres  in  larger  tract,  and  numerator  is  num- 
ber of  acres  conveyed.— Whitfield  v.  La  Grone, 
191  S.  W.  1169. 

IX.  MUTUAL  RIGHTS,  DUTIES,  AND 
LIABILITIES  OF  OOTENANT8. 

1 4  (Tex.Civ.App.)  Where  one  tenant  in 
common,  assuming  to  convey  the  entire  estate, 
conveys  it  by  metes  and  bounds,  the  deed  gives 
color  of  title  to  the  whole  tract,  and  entry  by 
the  purchaser  thereunder,  claiming  title  to  the 
whole,  will  operate  as  an  actual  ouster  and 
disseisin  of  the  cotenant — Walker  v.  Knox,  191 
S.  W.  730. 

Recorded  deeds  to  entire  tract,  undertaking 
in  good  faith  to  convey  the  whole  title  to  such 
tract,  constituted  notice  to  cotenants  of  the 
grantor  that  purchasers  were  asserting  adverse 
claims  to  the  cotenants'  interest  in  the  tract. 
-Id. 

€=>I5(1)  (Ky.)  A  continuous,  exclusive,  and 
unquestioned  holding  of  land  for  more  than  30 
years  by  one  cotenant  held  to  be  adverse,  barring 
unknown  heirs  of  the  other  cotenant.— Harring- 
ton v.  Williams,  191  S.  W.  273. 
$=>I5(2)  (Tex.Civ.App.)  Recorded  deeds  and 
claim  of  title  of  purchaser  through  his  tenant 
held  notice  sufficient  to  establish  his  title  under 
the  five-year  statute  as  against  cotenants  of 
his  immediate  grantor.— Walker  v.  Knox,  191 
S.  W.  730. 

<3=>28(3)  (Ky.)  Following  the  rule  under  stat- 
utes similar  to  4  Ann.  c.  16,  {  27,  joint  tenant 


'  is  liable  to  account  for  occupying  more  than 
his  share  of  land,  except  as  to  rents  accruing 
from  his  improvements  and  where  property  is 
susceptible  of  several  occupation. — Larmon  v. 
Larmon,  191  S.  W.  110. 
<g=29(l)  (Ky.)  One  joint  remainderman  repair- 
ing a  decayed  house  for  the  benefit  of  all  is  not 
entitled  to  contribution,  where  be  made  the  re- 
pairs during  the  period  of  the  life  estate.— Lar- 
mon v.  Larmon,  191  S.  W.  110. 
<8=>30  (Ky.)  It  is  a  general  rale  that  one  joint 
tenant  is  entitled  to  contribution  from  his  co- 
tenant  for  liens  and  incumbrances  paid  by  him, 
including  mortgages,  taxes,  and  ground  rent. — 
Larmon  v.  Larmon,  191  S.  W.  110. 
®=>33  (Tex.Civ.App.)  Where  the  grantee  of  a 
small  tract  particularly  described  as  a  part  of  a 
larger  tract  located  his  land  on  another  part 
of  the  larger  tract,  and  such  grantee  and  the 
purchaser  of  the  larger  tract  exchanged  deeds 
so  as  to  permit  the  grantee  of  the  lesser  tract 
to  retain  the  part  located  on  the  heirs  of  the 
original  owner  of  the  entire  tract  had  no  re- 
maining interest,  since  the  two  purchasers  be- 
came tenants  in  common  of  the  entire  land,  and 
could  divide  it  as  they  saw  fit.— Whitfield  v. 
La  Grone,  191  S.  W.  1169. 

TENDER. 

<g=  1 3(1)  (Ky.)  Mere  offer  by  buyer  of  land  to 
pay  vendor  interest  due  on  purchase-money 
notes  was  not  good  without  a  tender  to  prevent 

Srecipitation  of  maturity  of  whole  debt  for 
lilure  to  pay  interest— Sowders  v.  Gingell,  191 
S.  W.  896. 

TERM. 

See  Courts,  «=>66. 

THEATERS  AND  SHOWS. 

<8=>l  (Ky.)  Under  Ky.  St.  §  3990a,  subsecs.  1- 
3,  though  it  is  provided  that  the  racing  associa- 
tion or  the  horse  owners  may  contribute  purses, 
their  right  to  do  so  is  subject  to  the  regulation 
of  the  commission. — Douglas  Park  Jockey  Club 
v.  Talbott,  191  S.  W.  474. 
<8=>2  (Ky.)  Ky.  St.  |  3990a,  regulating  horse 
racing  is  not  a  revenue  measure. — Douglas  Park 
Jockey  Club  v.  Talbott,  191  S.  W.  474. 

THEFT. 

See  Larceny. 

THREATS. 

See  Homicide,  <8=>158. 

TICK. 

See  Animals,  <8=»36. 

TICKETS. 

See  Carriers,  <g=>355-368. 

TIE  VOTE. 

See  Elections,  «=»250. 

TIMBER. 

See  Adverse  Possession,  <8=»23;  Damages,  <8=> 
112;  Logs  and  Logging,  &=>2 ;  Replevin,  <S=» 
88. 

TIME. 

See  Adverse  Possession,  <8=40,  41:  Conver- 
sion, <8=>9;  Criminal  Law,  <S=»826;  Excep- 
tions, Bill  of,  €=>37,  59;  Exemptions,  <S=s> 
119;  Homestead.  <g=55;  Interest,  ®=>39, 
58;  Sales,  <8=>81 ;  Trial,  «=»273 ;  Vendor 
and  Purchaser,  <8=>100;  Wills,  «8=>524. 
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TITLE. 

Adverse  Possession;  Arbitration  and  Award, 
<S=>3,  12,  60,  82;  Chattel  Mortgages,  <8=»17; 
Constitutional  Law,  <&=>190 ;  Courts.  <g=» 
231;  Crops,  <S=>2  ;  Ejectment,  ®=>9,  10;  Es- 
toppel, «=>39;  Forcible  Entry  and  Detainer, 
S=»  12;  Fraudulent  Conveyances,  <8=>174; 
Judgment,  <S=a743;  Mortgages,  <S=>372; 
Quieting  Title;  Vendor  and  Purchaser,  ®=> 
129-133,  210,  252,  288. 

TITLE  BONDS. 

See  Estoppel,  <g=>28. 

TORTS. 

See  Assault  and  Battery;  Attachment,  <S=> 
375;  Carriers,  <S==>117-185,  215-385;  Death; 
Explosives,  ®==S ;  Forcible  Entry  and  De- 
tainer; Fraud;  Highways,  ®=»184;  Libel 
and  Slander;  I/imitation  of  Actions,  ®=»32; 
Master  and  Servant.  @=>88-311;  Municipal 
Corporations.  ®=>705,  706;  Negligence;  Nui- 
sance; Parent  and  Child  <S=7;  Physicians 
and  Surgeons,  ®=>14.  18;  Railroads,  <8=> 
281-350;  Trespass,  ®=30;  Trover  and  Con- 
version; Waters  and  Water  Courses,  <S=> 
178,  179. 

TOWNS. 

See  Counties;  Municipal  Corporations. 

TRANSFER  OF  CAUSES. 

See  Courts,  «=>487;  Removal  of  Causes;  Trial, 
<£=>11. 

TRANSITORY  ACTIONS. 

See  Courts,  <8=»7. 

TREES. 

See  Logs  and  Logging. 

TRESPASS. 

See  Appeal  and  Error,  «=>882;  Assault  and 
Battery;   Railroads,  €=282. 

n.  ACTIONS. 
(A)  Right  of  Action  and  Defenses. 

<&=»20(1)  (Ky.)  In  action  for  trespass  and  re- 
moval of  coal  from  wild  lands,  plaintiffs  must 
establish  their  ownership  of  land  either  by  pa- 
per title  or  bv  adverse  possession.— Carter  v.  Elk 
Coal  Co.,  191  S.  W.  294. 

(©=30  (Tenn.)  Parties  who  connived  at  trespass 
by  cutting  timber  were  joint  tort-feasors  and 
equally  liable  with  the  actual  trespasser  for  the 
value  of  timber  at  the  time  of  the  conversion.— 
Frankfort  Land  Co.  v.  Hughett,  191  S.  W.  530. 

TRESPASS  TO  TRY  TITLE. 

See  Appeal  and  Error,  «=>854,  1033;  Eject- 
menT;  Evidence,  €=>187;  Partition,  *=»5; 
Records,  <S=»18. 

II.  PROCEEDINGS. 

<8=34l(l)  (Tex.Civ.App.)  Where,  in  an  action  to 
try  title,  defendants  alleged  that  claims  of  other 
parties  were  simulated,  and  the  only  evidence 
was  a  denial  of  one  of  such  parties  of  such  al- 
legation, his  denial  left  alleeations  unsustained 
by  any  testimony,  as  a  pleading  is  not  evidence. 
— Jolley  v.  Brown,  191  S.  W.  177. 
<8=47(1)  (Tex.Civ.App.)  A  judgment  in  trespass 
to  try  title  for  defendant  claiming  160  acres 
of  a  larger  survey  under  ten-year  statute  of 
limitations  should  determine  boundaries  of  de- 
fendant's land  by  metes  and  bounds.— Patter- 
son v.  Bryant,  191  S.  W.  771. 
<S=»48  (Tex.Civ.App.)  Where  judgment  in  ac- 
tion to  try  title  to  land  expressly  dismissed  party 
from  case  without  prejudice  to  his  rights,  a 


writ  of  possession  could  not  properly   

against  him  or  his  tenant.— Jolley  v.  Brown,  191 
S.  W.  177. 

TRIAL. 

See  Continuance;  Costs;   Criminal  Law, 
678-826;  Jury;  New  Trial;  Reference;  Stip- 
ulations ;  Venue. 

For  trial  of  particular  actions  or  proceedings, 
see  also  the  various  specific  topics. 

For  review  of  rulings  at  trial,  sec  Appeal  and 
Error. 

II.  DOCKETS,  LISTS,  AND  CALEN- 
DARS. 

<8=>l  1(1)  (Mo.)  Under  Rev.  St  1909,  f  3968  et 
seq.,  case  may  be  retransferred  from  division  of 
circuit  court  of  Jackson  county  to  court  en  banc 
or  assignment  division,  and  a  reassignment  made 
to  another  division,  though  one  division  cannot 
intermeddle  in  case  assigned  to  and  pending 
in  another,  as  division's  jurisdiction  is  exclu- 
sive while  assignment  stands.— State  ex  reL 
Hayes  v.  Ellison,  191  S.  W.  49. 
<8=»ll(2)  (Ky.)  Where  an  action  for  breach  of 
an  alleged  oral  contract  was  amended  to  set 
up  a  cause  of  action  for  reformation  of  a  writ- 
ten contract  for  sale  of  land,  case  was  proper- 
ly transferred  from  ordinary  to  equity  docket. 
— Pickrell  &  Craig  Co.  v.  Castleman  Blakemore 
Co.,  191  S.  W.  680. 

III.  COURSE  AND  CONDUCT  OF 
TRIAL  IN  GENERAL. 

<g=>25(16)  (Ky.)  In  action  on  note  wherein  de- 
fendants under  their  answer  had  the  burden  of 
proof,  their  right  to  the  closing  argument  was 
waived,  where  without  objection  plaintiff  was 
permitted  to  assume  the  burden  and  introduce 
the  whole  of  his  evidence.— Longnecker  v.  Bon- 
durant,  191  S.  W.  286. 

<@=>28(2)  (Ky.)  Under  Code  Civ.  Prac.  |  318, 
trial  court's  refusal  to  allow  jury  to  view  prem- 
ises where  plaintiff  had  installed  electrical  wir- 
ing, the  greater  part  of  which  was  covered  by 
laths  and  plaster,  was  not  abuse  of  its  discre- 
tion.—Salisbury  v.  Wellman  Electrical  Co.,  191 
S.  W.  289. 

TV.  RECEPTION  OF  EVIDENCE. 
rA)  Introduction,  Oiler,  and  Admission  of 
Evidence  In  General. 

<8=»56  (Tex.Civ.App.)  That  other  persons  have 
testified  to  the  same  effect  does  not  warrant  ex- 
clusion of  testimony  as  cumulative,  when  the 
other  witnesses  were  subject  to  the  criticism  of 
interest  and  the  proposed  witness  was  not.— 
Hovey  v.  See,  191  S.  W.  608. 

(B)  Order  of  Proof,  Rebuttal,  and  Re- 
opening; Case. 

®=»64  (Ky.)  Whetaer  plaintiff,  who  on  rebut- 
tal had  assailed  defendant's  character  for  truth, 
shall  after  defendant  had  testified  in  rebuttal, 
be  allowed  to  offer  further  evidence  thereon,  is 
in  the  sound  discretion  of  the  trial  court.— Ray 
v.  Shemwell,  191  S.  W.  662. 

(C)  Objections,  Motions  to  Strike  Oat,  and 
Exceptions. 

<8=»I05(5)  (Tex.Civ.App.)  The  existence  and 
execution  of  a  deed  may  be  proved  by  circum- 
stances where  proper  predicate  is  made  or  where 
no  objection  is  made  that  such  predicate  is  lack- 
ing,_Vann  v.  George,  191  S.  W.  585. 

V.  ARGUMENTS  AND  CONDUCT  OF 
COUNSEL. 

<3=>  1 2 1  (2)  (Ark.)  In  an  action  for  death  of  a 
railroad  freight  brakeman,  argument  of  plain- 
tiff's attorney,  'Tou  could_  go  into  M.  this 
afternoon  and  see  some  one  riding  on  pilot  of  an 
engine  before  sundown,"  relating  to  force  of  de- 
fendants' rule  forbidding  employes  from  riding 
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on  pilot  of  an  engine,  held  not  improper.— 
Lusk  v.  Osborne,  191  S.  W.  944. 

VI.  TAKING  CASE  OR  QUESTION 
FROM  JURY. 

(A)  Questions  of  Law  or  of  Fact  In  Gen- 
eral. 

«=»I39(1)  (Tex.CivAppO  Weight  of  evidence 
is  for  jury. — Johnson  v.  Johnson,  191  S.  W. 

see. 

4=»  141  (Tex.Civ.App.)  No  necessity  exists  for 
submission  to  the  jury  of  undisputed  facts.— 
Ross  v.  Moore,  191  S.  W.  853. 

(B)  Demurrer  to  Evidence. 

<8=>I56(2)  (Mo.App.)  In  passing  on  demurrer  to 
plaintiff's  evidence,  it  is  to  be  viewed  in  light 
most  favorable  to  plaintiff. — Nehringv.  Charles 
M.  Monroe  Stationery  Co.,  191  S.  W.  1054. 

VII.  INSTRUCTIONS  TO  JURY. 

(A)  Province  of  Court  and  Jury  In  Gen- 
eral. 

<©=>  1 9 1  (3)  (Mo.App.)  An  instruction,  in  action 
for  price  of  goods  sold,  not  only  failing  to  sub- 
mit the  question  at  issue  of  whether  there  was 
an  original  or  collateral  agreement  of  one  de- 
fendant to  pay,  but  assuming  the  very  point 
in  issue,  was  erroneous. — Galamba  v.  Har- 
risonville  Pump  ft  Foundry  Co.,  191  S.  W.  1084. 
<©=>  1 9 1  (8)  (Mo.App.)  In  action  for  death  of  boy 
killed  by  freight  train,  instruction  •  held  not  er- 
roneous as  assuming  controverted  facts.— South- 
ard v.  Kansas  City  Southern  Ky.  Co.,  191  S. 
W.  1101. 

<S=»I9I(11)  (Tex.Oiv.App.)  Requested  charge 
that  jury  should  not  consider  damages  to  cattle 
by  reason  of  the  cows  and  calves  being  loaded 
in  the  same  car  was  properly  refused;  as  it 
assumed  that  it  would  be  negligence  to  load 
them  together,  and  excluded  question  of  ordi- 
nary care  in  so  loading  them.— Panhandle  ft  S. 
F.  Ry.  Co.  v.  Vaughn,  191  S.  W.  142. 
€=3 1 92  (Tex.Civ.App.)  An  instruction,  assum- 
ing defendant  railway  company's  negligence,  is 
proper,  where  plaintiff  passenger  was  injured  in 
a  derailment  unexplained  by  defendant.— Galves- 
ton, H.  &  S.  A  Ry.  Co.  v.  Miller,  191  S.  W. 
374. 

*=»I94(T)  (Tex.Civ.App.)  In  lumber  company's 
servant's  action  for  injuries,  charge  was  not 
on  weight  of  evidence  which  told  jury  that 
there  was  a  customary  and  proper  passageway 
for  hauling  of  logs  other  than  way  which  de- 
fendant's mule  driver  took,  a  point  undisputed 
in  evidence. — Kirby  Lumber  Co.  v.  Bratcher, 
191  S.  W.  700. 

9=3194(9)  (Ark.)  In  replevin  for  two  mules 
and  a  wagon,  instruction  held  erroneous,  as 
charging  the  jury  upon  the  existence  of  a  part- 
nership, a  question  of  fact. — Williams  v.  Oar- 
son,  191  S.  W.  401. 

€=>  194(9)  (Ark.)  A  will  contest  instruction  on 
undue  influence  that  direct  proof  is  not  re- 
quired, but  only  evidence  of  circumstances  from 
which  undue  influence  and  fraud  may  be  in- 
ferred, held  not  erroneous  because  on  the  weight 
of  the  evidence.— Morris  v.  Collins,  191  S.  W. 
963. 

®=»I94(20)  (Tex.Civ.App.)  In  action  for  dam- 
ages to  shipment  of  live  stock,  requested  charge 
as  to  the  manner  in  which  cattle  recovered  after 
the  injury  should  be  refused,  as  a  charge  on  the 
weight  of  the  evidence.— Panhandle  ft  S.  F. 
Ry.  Co.  v.  Morrison,  191  S.  W.  138. 
«J=*I94(20)  (Tex.Civ.App.)  In  action  for  dam- 
ages to  shipment  of  cattle,  requested  charge  as 
to  temporary  nature  of  damages  and  the  degree 
to  which  cattle  would  have  recovered  with  prop- 
er care  and  handling  by  shipper,  should  be  re- 
fused, because  on  the  weight  of  the  evidence. — 
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Panhandle  ft  S.  F.  By.  Co.  v.  Vaughn,  191  S. 
W.  142. 

(B)  Necessity  and  9 abject -Matter. 

4=9203(3)  (Mo-App.)  Instructions  given  for  re- 
spondent which  submitted  converse  of  instruc- 
tions given  for  appellant  are  not  open  to  criti- 
cism.—Harper  v.  Wilson,  191  S.  W.  1024. 
<S=2I5  (Tex.Civ.App.)  When  a  case  is  submit- 
ted on  special  issues,  the  court  can  give  such 
explanations  as  in  its  judgment  may  be  neces- 
sary, but  it  is  error  to  explain  them  so  that 
the  jury  can  judge  of  the  effect  of  their  find- 
ings.—Hovey  v.  See,  181  S.  W.  606. 

(C)  Form.  Requisites,  and  Sufficiency. 

«=232(2)  (Tex.Civ.App.)  In  action  wherein  de- 
fendants set  up  homestead  exemptions  and  the 
cause  was  submitted  on  special  interrogatories, 
requested  instruction  as  to  notice  to  plaintiff 
of  homestead  riehts.  held  properly  refused. — 
Calvin  v.  Neel,  191  S.  W.  791. 

In  action  on  note  secured  by  trust  deed,  de- 
fendant's right  to  homestead  being  submitted 
on  special  issues,  refusal  of  instruction  on 
abandonment  of  homestead,  held  not  error. — Id. 
«=s>233(2)  (Tex.Civ.App.)  It  is  the  better  prac- 
tice for  the  trial  judge  to  summarize,  the  plead- 
ings on  the  issues  to  be  determined.— Panhandle 
«  S.  F.  Ry.  Co.  v.  Morrison,  191  S.  W.  138. 
«= 244(4)  (Tex.  Civ.  App.)  In  action  for 
damages  to  shipment  of  live  stock,  requested 
charge  singling  out  certain  facts  which  in  part 
were  claimed  as  an  excuse  for  the  delay  was 
properly  refused.— Panhandle  &  S.  F,  Ry.  Co. 
v.  Morrison,  191  S.  W.  188. 

(D)  Applicability  to  Pleadings  and  Evi- 
dence. 

<8=>25l(3)  (Mo.App.)  In  an  action  of  replevin 
for  possession  of  a  piano  alleged  to  have  been 
given  to  plaintiffs  by  their  father  at  the  time  of 
its  purchase,  an  instruction  which  omitted  any 
reference  to  question  of  delivery  and  possession 
of  alleged  gift  held  erroneous.— Reynolds  v. 
Hanson,  191  S.  W.  1030. 

«=>25l(8)  (Tex.Civ.App.)  Special  charge  on  as- 
sumed risk  held  properly  refused  in  view  of 
plaintiff's  contention  as  to  negligence  at  time 
of  injury.— Kirby  Lumber  Co.  v.  Bratcher,  191 
S.  W.  700. 

<S=»252(3)  (Mo.App.)  In  action  for  injuries  in 
automobile  collision  on  city  streets,  where  court 
excluded  city  ordinance  offered  by  defendant  to 
effect  that  no  person  under  18  years  of  age 
should  drive  without  first  giving  bond,  instruc- 
tions based  upon  such  ordinance  were  properly 
refused— Nafziger  v.  Mahan,  191  S.  W.  1080. 

4=»252(5)  (Ark.)  In  an  action  to  recover  value 
of  standing  timber  cut  after  time  limited  in 
contract,  instruction  regarding  consideration  to 
support  extension  of  time  held  warranted  by 
proof.— Nothwang  v.  Harrison,  191  S.  W.  2. 
€=>252(5)  (Mo.App.)  It  is  not  error  to  refuse 
instruction  precluding  recovery  by  a  principal 
from  its  factor  on  the  theory  that  the  relation 
was  one  of  debtor  and  creditor,  in  the  absence 
of  evidence  to  support  such  a  hypothesis.— Gen- 
eral Electric  Co.  v.  Commercial  Electrical  Sup- 
ply Co..  191  S.  W.  1106. 

<e=s>252(7)  (Tex.  Civ.  App.)  In  action  for  dam- 
ages to  shipment  of  live  stock,  requested  charge 
not  to  consider  any  application  or  order  for 
cars  made  at  a  certain  point  held  properly  refus- 
ed as  inapplicable  to  evidence. —  Panhandle  &  S. 
F.  Ry.  Co.  v.  Vaughn,  191  S.  W.  142. 

4t=»252(8)  (Ky.)  In  action  for  injuries  when 
horse  was  frightened  by  automobile,  instruc- 
tions should  have  submitted  as  basis  for  recov- 
ery only  such  acts  of  negligence  as,  on  proof. 
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could  have  caused  bone's  fright— Coughlin  v." 
Mark,  191  S.  W.  503. 

€=»252(8)  (Mo.App.)  Where,  under  evidence, 
plaintiff's  injury  could  have  been  caused  only  by 
his  negligence  or  by  that  ot  automobile  driver, 
an  instruction  that  there  was  no  liability  if  in- 
jury was  pure  accident  was  erroneous.— Nehring 
v.  Charles  M.  Monroe  Stationery  Co.,  191  S. 
W.  1054. 

«=>252(11)  (Ark.)  In  action  for  injuries  from 
negHgence  of  a  fellow-servant,  an  instruction 
submitting  assumption  of  .  risk  of  fellow-servant's 
negligence  should  haye  been  eliminated  where  at 
time  of  accident  plaintiff  was  alone. — Johnston 
v.  Plunkett-Jarrell  Grocer  Co.,  191  S.  W.  929. 
<8=»252(11)  (Tex.Civ.App.)  Evidence  held  '  suf- 
ficient to  justify  instruction  in  an  action  for 
injury  to  servant  caused  by  other  cars  colliding 
with  the  car  in  which  plaintiff  was  working, 
that  the  cars  were  not  coupled  together,  and 
that  it  Was  the  employer's  duty  to  keep  them 
coupled.— Rule  Cotton  Oil  Co.  y.  Russell,  1»1 
S.  W.  802. 

<S=»252(12)  (Ky.)  An  instruction  authorizing 
damages  for  use  of  an  article  for  purpose  other 
than  permitted  by  the  contract  should  not  be 

Jiven;  there  being  no  evidence  of  such  use. — 
ohnson  v.  Tackitt,  191  S.  W.  117. 
«=»252(16)  (Tex.Oiv.App.)  In  an  action  to  r* 
cover  commissions  for  sale  of  land,  where  there 
was  no  evidence  of  the  reasonable  value  of  the 
agent's  services,  the  trial  court  was  not  requir- 
ed to  submit  the  issue  of  quantum  meruit. — 
Witcher  v.  Adams,  191  S.  W.  399. 
«=»252(20)  (Ark.)  In  action  for  breach  of  con- 
tract to  purchase  staves,  refusal  of  instruction 
that  it  was  the  duty  of  plaintiff  to  lessen  dam- 
ages was  not  error,  where  there  Was  no  evidence 
that  he  could  have  lessened  damages,  and  undis- 
puted evidence  shows  that  there -was  no  mar- 
ket for  staves.— C.  E.  Ferguson  Sawmill  Co. 
v.  Rhynes,  191  8.  W.  920. 
<©=>252(21)  (Mo.App.)  In  an  action  where  there 
was  a  sharp  conflict  in  the  evidence,  an  in- 
struction as  to  the  credibility  of  witnesses  was 
applicable.— Weller  v.  Plapao  Laboratories  In- 
corporation, 101  S.  W.  1056.  . 
<©=»253(1)  (Mo.App.)  Where  an  instruction  pur- 
ports to  cover  the  whole  case,  but  omits  material 
defenses,  it  is  properly  excluded. — Weller  v.  Pla- 
pao Laboratories  Incorporation,  191  S.  W.  1056. 

€=9253(3)  (Ark.)  In  replevin  for  two  mules  and 
wagon,  traded  by  plaintiff's  partner  to  defend- 
ant, where  his  authority  to  do  so  was  in  issue, 
instruction  that,  if  he  acted  in  transaction  as 
third  party's  agent,  it  showed  that  no  partner- 
ship existed,  was  erroneous,  as  ignoring  ratifica- 
tion by  delivery.— Williams  v.  Carson,  191  S. 
W.  401. 

©=3253(4)  (Mo.)  In  an  action  against  a  street 
railroad  for  personal  injuries  received  while 
waiting  for  a  car  upon  defendant's  sidewalk  at 
its  station,  and  caused  by  end  of  a  car  which 
protruded  an  unusual  distance,  and  knocked 
plaintiff  down,  an  instruction  held  erroneous  in 
tailing  to  submit  issue  of  contributory  negligence 
to  jury  and  in  ignoring  rule  that  in  case  of 
hidden  danger  contributory  negligence  is  for 
jury. — Laurent  v.  United  Rys.  Co.  of  St.  Louis, 
191  8.  W.  992. 

(B)  Requests  or  Prayers. 

<S=255(1)  (Tex.  Civ.  App.)  If  appellant  de- 
sired that  a  certain  numbered  charge  should  be 
given  instead  of  another  numbered  charge,  it 
ought  not  to  have  requested  the  latter.— Pan- 
handle &  8.  F.  Ry.  Co.  v.  Morrison,  191  8.  W. 
138. 

<S=>255(2)  (Tex.  Civ.  App.)  A  failure  to  sum- 
marize the  pleadings  on  the  issues  to  be  deter- 
mined is  not  reversible  error,  unless  the  com- 
plaining party  requests  an  instruction  covering 
the  omission  in  the  general  charge;  as  it  is 
merely  an  omission,  and  not  an  error  of  com- 


mission.—Panhandle  &  S.  F.  Ry.  Cp.  v.  Mor- 
rison, 191  S.  W.  138. 

<S=»255(4)  (Mo.App.)  If  defendant  believed  that 
jury  did  not  understand  purpose  of  evidence,  it 
should  have  requested  an  instruction  that  such 
evidence  was  to  be  considered  only  for- trie  pur- 
pose for  which  it  was  admitted.— Robinson  v. 
City  of  Springfield,  191  &  W.  1094. 
45=>255(lO)  (Ky.)  Where  there  was  evidence 
showing  a  waiver  of  notice  of  injury  to  cattle, 
stipulated  in  bill  of  lading,  but  no  request  to 
instruct  the  jury  as  to  waiver  being  offered,  un- 
der Civ.  Code  Prac.  {  317,  subsec.  5,  it  was  not 
the  court's  duty  to  give  such  an  instruction.— 
Baltimore  &  Ohio  R  Co.  v.  Leach,  191  S.  W. 
310. 

4!S=»255(10)  (Tex.Civ.App.)  In  the  absence  of 
request  for  special  charge  on  the  subject,  an 
instruction  is  not  erroneous,  to  the  effect  that 
ordinarily  negligence  is  never  presumed,  and 
the  burden  is  on  the  plaintiff,  but  when  the 
property  is  injured  while  in  the  exclusive  cus- 
tody of  the.  bailee,  it  is  his  burden,  to  show  that 
he  was  not  negligent— Mecom  v.  Vinton,  191 
S.  W.  763. 

<g=>255(14)  (Mo.App.)  In  action  for  damages  to 
an  abutting  lot  by  raising  a  street  grade,  de- 
fendant should  have  asked  a  specific  instruc- 
tion telling  jury  to  deduct  from  depreciation 
in  market  value  caused  by  raising  of  grade, 
amount  caused  by  that  part  of  the  grade  pre- 
viously put  in  and  paid  for  by  a  railroad. — 
Robinson  v.  City  of  Springfield,  191  8.  W. 
1094. 

<8X=»256(6)  (Tex.Civ.App.)  It  is  the  duty  of 
plaintiff,  objecting  to  the  charge  submitting 
the  issue  of  implied  or  apparent  authority  of 
their  adult  daughter  to  consent  to  an  operation 
on  her  minor  sister  because  it  did  not  specifical- 
ly state  that  the  authority  must  be  based  on 
plaintiff's  acts,  to  supply  that  omission  by  a 
special  charge.— Rishworth  v.  Moss,  191  S.  W. 
843. 

«=»256(12)  (Ark.)  An  instruction,  that  a  win 
was  invalid  if  testatrix  lacked  understanding 
and  reason  is  not  erroneous  for  using  the  word 
"reason,"  where  appellant  did  not  request  that 
an  explanation  thereof  be  given.— Morris  v.  Col- 
lins, 191  S.  W.  963  

<S=»256(12)  (Ky.)  The  definition  of  "accommo- 
dation" that  it  is  the  lending  of  credit  by  one 
to  another,  who  gives  ho  consideration  therefor, 
is  correct  and  sufficient  in  absence  of  a  re- 
quest for  a  more  specific  instruction.— Sales  v. 
Martin,  191  8.  W.  480. 

<S=260(1)  (Ky.)  Refusal  to  defendants  of  in- 
struction, '  after  other  instructions,  which  pre- 
sented practically  same  idea,  had  been  given  at 
their  request,  was  proper.— -Coughlin  v.  Mark, 
191  S.  W.  803. 

@=»260(1)  (Ark.)  Error  cannot  be  predicated  up- 
on refusal  of  instructions,  substance  of  which 
is  covered  by  general  charge.— Arnold  v.  Wood, 
191  S.  W.  960. 

<8=»260(1)  (Tex.Civ.App.)  A  requested  instruc- 
tion was  properly  refused  when  covered  by  oth- 
er instructions.— Galveston,  H.  &  S.  A.  Ry.  Co. 
v.  Miller,  191  S.  W.  874. 

<8=?260{7)  (Tex.  Civ.  App.)  In  action  for  dam- 
ages to  shipment  of  live  stock  where  court  gave 
specially  requested  instructions  covering  the 
issues  sought  by  another  requested  instruction, 
the  refusal  of  the  last  instruction  was  proper. — 
Panhandle  &  S.  F.  Ry.  Co.  v.  Morrison,  191 
S.  W.  138. 

<S=»260<8)  (Tex.  Civ.  App.)  In  action  for  in- 
juries from  being  struck  by  a  truck  on  an  on- 
lighted  station  platform,  it  was  not  error  to  re- 
fuse a  requested  charge  covered  by  another 
given.— St.  Louis  Southwestern  Ry.  Co.  of  Tex- 
as v.  McMichael,  191  S.  W.  186. 
«=>26(  (Mo.AppJ  The  refusal  of.  an  instruc- 
tion supplementing  another  instruction  proper- 
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ly  refused  Is  not  error.— Weller  v.  Plapao  Lab- 
oratories-Incorporation, 191  S.  W.  1056. 
«=>267(2)  (Tex.Oiv.App.)  Error  cannot  be  as- 
signed to  the  failure  to  give  portions  of  special 
charges.— Rishworth  v.  Moss,  191  S.  W.  848. 

<F)  Objections  and  Exceptions. 

«=»273  rrez.Giv.App.)  Where  court  recessed 
for  10  minutes,  prepared  its  charge  in  that  time, 
and  allowed  30  minutes  to  counsel  for  prepa- 
ration of  objections  and  special  charges,  the  re- 
fusal of  further  time  shows  no  abuse  of  discre- 
tion where  objections  which  appellant  wished 
to  prepare  are  not  stated  in  record,  and  no  show- 
ing is  made  that  appellant  was  injured.— Fred 
Mercer  Dry  Goods  Co.  v.  Fikes,  191  S.  W. 
1178. 

€=*278  (Ark.)  A  will  contest  instruction  that 
undue  influence  is  "any  means  employed"  which 
controlled  testatrix's  acts,  etc.,  is  not  erroneous 
when  no  specific  objection  was  made  and  it  is 
manifest  from  other  instructions  that  court 
meant  any  means  employed  to  bring  testatrix's 
mind  under  appellant's  dominion.— Morris  v.  Col- 
lins, 191  S.  W.  968. 

(G)  Construction  and  Operation. 

<3=>296(1)  (Mo.App.)  It  is  a  general  rule  that, 
where  plaintiffs  instructions  are  good  as  far  as 
they  go  and  consistent  with  defendant's  instruc- 
tions, the  omission  to  include  some  element  not 
essential  to  plaintiffs  case,  where  such  omis- 
sion is  supplied  by  defendant's  instructions,  is 
not  fatal. — Galamba  v.  Harrisonville  Pump  & 
Foundry  Co.,  191  S.  W.  1084. 
«J=»296(2)  (Ark.)  A  will  contest  instruction  that 
"undue  influence"  is  "any  means  employed" 
which  controlled  testatrix's  acts,  etc.,  is  not  er- 
roneous when  no  specific  objection  was  made  and 
it  is  manifest  from  other  instructions  the  court 
meant  any  means  employed  to  bring  testatrix's 
mind  under  appellant's  dominion.— Morris  v. 
Collins,  191  S.  W.  963. 

<g=>296(2)  (Mo.App.)  An  instruction  referring 
the  jury  to  the  pleadings  held  not  prejudicial, 
another  specifically  telling  them  all'  the'  facts 
necessary  to  be  found.— Berclid  Realty  Co.  v. 
Obear,  191  a  W.  1070. 

An  instruction  containing  merely  abstract 
statements  of  law  is  not  reversible  error,  when 
other  instructions  folly  set  forth  all  the  es- 
sential facts.— Id. 

<8=296(4,  6)  (Ark.)  An  Instruction  in  a  person- 
al injury  case  is  not  misleading  because  not  sub- 
mitting plaintiffs  contributory  negligence,  where 
another  instruction  clearly  submitted  that  issue. 
—Citizens'  Bank  v.  Fairweather,  191  S.  W.  911. 
<8=>296(8)  (Ark.)  Where  court  instructed  that 
will  contestants  had  burden  of  proving  incapac- 
ity and  undue  influence,  and  that  testatrix 
might  make  any  will  she  desired,  instructions 
that  direct  proof  is  not  required  in  that  will 
was  invalid  if  testatrix  was  of  such  weak  mind 
as  to  be  unable  to  resist  the  beneficiary,  etc.,  are 
not  erroneous.— Morris  v.  Collins,  191  S.  W.  963. 

VXII.  CUSTODY,  CONDUCT,  AND  DE- 
LIBERATIONS OF  JURY. 

<&=>306  (Ark.)  A  statement  by  one  of  the  jurors 
in  an  action  for  personal  injuries  against  rail- 
road receivers  during  the  jury's  deliberations  as 
to  an  experience  of  his  with  a  railroad,  held  not 
to  invalidate  a  verdict— Scullin  v.  Vlning,  191 
S.  W.  924. 

<S=»3I4(1)  (Tex.Civ.App.)  A  court's  statement 
to  a  jury,  reporting,  after  a  day's  deliberation, 
without  verdict,  that  it  had  taken  a  long  time 
to  try  the  case  and  had  been  expensive,  and  that 
it  was  their  duty  to  get  together  was  not  error. 
—Fleck  v.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas, 
191  S.  W.  386. 

€=>3I7  (Ark.)  Where  an  attorney  for  defend- 
ant overheard  an  objectionable  statement  by  a 
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juror  in  the  Jury  room,  but  did  Hot  report  the 
matter  to  the  court,  defendant  cannot,  after  ver- 
dict for  the  plaintiff  had  been  rendered,  attack  it 
for  such  misconduct.— Scullin  v.  Vining,  191 
S.  W.  924. 

IX.  VERDICT. 
(B)  Special  Interroaratorl«s  and  Finding*. 

€=3350(1)  (Tex.  Civ.  App.)  In  an  action .  to 
determine  the  ownership  of  corporate  stock,  a 
special  issue  held  not  objectionable  as  placing 
on  plaintiffs  the  burden  of  proving  affirmatively 
that  stock  originally  issued  to  their  ancestor 
had  not  been  sold  by  him.— Green  v.  Galveston 
City  Co.,  191  S.  W.  182. 

$=3350(3)  (Tex.  Civ. App.)  Issue  calling  for  find- 
ing whether  at  time  deeds  were  made  deceased 
had  ■  mental  capacity  sufficient  to  understand 
that  she  was  conveying  land  to  defendants  held 
proper.— Johnson  v.  Johnson,  191  S.  W.  366. 

«=>350(4)  (Tex.  Civ.  App.)  In  an  action  for 
attorney's  fees,  a  special  issue  requested  by 
defendant  as  to  an  employment  not  included 
within  the  services  for  which  the  court  allowed 
a  recovery  held  properly  refused.— Branham  v. 
Hallam,  191  S.  W.  168. 

The  complexity  and  seriousness  of  the  ques- 
tions involved  in  the  proceedings  are  matters  of 
evidence  as  to  the  value  of  attorney's  fees  which 
the  jury  should  not  be  required  by  special  issue 
to  find.— Id. 

<8=»350(4)  (Tex.Civ.App.)  In  action  on  policy  . 
of  mutual  benefit  association,  whose  secretary 
was  required  to  notify  by  postal  card  all  mem- 
bers liable  to  assessment,  submission  of  special 
issue  whether  the  secretary  did  notify  the  in- 
sured by  postal  card  held  proper.— Home  Ben- 
efit Ass'n  of  Angelina  County  v.  Jordan,  191  S. 
W.  725. 

Submission  of  special  issue  whether  insured 
received  such  notice  of  assessment  at  any  time 
before  his  death  held  proper.— Id. 

<S=»350(8)  (Tex.  Civ.  App.)  In  an  action  for 
attorney's  fees,  a  special  issue  requested  by  de- 
fendant as  to  an  employment  admitted  by  her 
held  properly  refused.— Branham  v.  Hallam, 
191  8.  W  158. 

«=>35l(l)  (Tex.Civ.App.)  Request  to  submit 
special  issues  to  jury,  is  properly  refused,  where 
made  after  court  had  prepared  general  charge 
and  time  had  been  given  for  counsel  to  prepare 
special  charges.— Fred  Mercer  Dry  Goods  Co.  v. 
Fikes.  191  S.  W.  1178. 

<8=>352(8)  (Tex.Civ.App.)  Where  special  in- 
terrogatories were  submitted  to  jury,  who  on  its 
return  was  questioned  by  the  judge  whether  an- 
swers were  severally  answers  of  each  juror  to 
the  questions,  to  which  they  replied  in  affirma- 
tive, the  mere  fact  that  after  discharge  it  was 
discovered  that  foreman  had  not  signed  im- 
mediately below  questions  and  answers,  did  not 
present  reversible  error. — Calvin  v.  Neel,  191 
S.  W.  791. 

<6=>357  (Tex.Civ.App.)  In  action  for  damages 
to  goods  shipped,  evidence  that  the  carrier  sold 
the  goods  for  $145  did  not  conflict  with  a  special 
finding  of  til*  jury  that  the  goods,  when  re- 
ceived, had  no  market  value  at  destination, 
where  evidence  of  such  sale  was  offered  for  lim- 
ited purpose  of  showing  that  carrier  performed 
its  statutory  duty  as  to  goods  refused.— Hous- 
ton, B.  &  W.  T.  Ry.  Co.  v.  Brackin,  191  S.  W. 
804. 

X.  TRIAL  BY  COURT. 

<B)  Finding:*  of  Fact  and  Conclusions 
of  Law. 

€=>393(3)  (Ark.)  A  motion  for  new  trial  on 
ground  that  the  court  failed  to  make  proper 
findings  is  an  assignment  of  error,  and  not  a 
request  that  the  findings  be  then  reduced  to 
writing  and  filed—  Buell  v.  Williams,  191  S.  W. 
940. 


i  in- Dee.  Dig,  *  Am.  Dig-  Key  No,  Series  *  Indexes  seo  lame  topic  and  KEY-NUMBER 

Digitized  by  Google 


Trial  De  Novo 


191  SOUTHWESTERN  REPORTER 


1284 


TRIAL  DE  NOVO. 

See  Justices  of  tbe  Peace,  €=>174. 

.TROVER  AND  CONVERSION. 

See  Damages,  <§=>112. 

X.  ACTS  CONSTITUTING  CONVER- 
SION AND  LIABILITY 
THEREFOR. 

<S=»I0  (Ark.)  Where  the  surety  on  a  public  con- 
tractor's bond  directed  the  sale  of  materials 
delivered  to  the  building  but  not  used  in  its 
construction,  such  sale  was  a  conversion  which 
rendered  the  surety  liable  to  the  materialman. — 
Reiff  v.  Redfield  School  Board,  191  S.  W.  16. 

II.  ACTIONS. 
(IS)  Trial,  Judgment,  and  Review. 

®=?67  (Ark.)  In  an  action  for  value  of  timber 
eut  after  time  limited  in  contract,  where  evi- 
dence of  extension  of  time  was  conflicting,  held 
that  refusal  of  an  instruction  to  find  for  plain- 
tiff if  timber  was  taken  after  the  time  limited 
in  the  contract  was  not  error.— Nothwang  v, 
Harrison,  191  S.  W.  2. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Charities;  Evidence,  4J=»271;  Monopolies; 
Wills,  <8=680. 

t.  CREATION,  EXISTENCE,  AND  VA- 
LTD  ITT. 

(O  Constructive  Trusts. 

<£s>92'/2  (Mo.)  A  constructive  trust  arising 
from  a  parol  agreement  to  sell  and  account  for 
property  quitclaimed,  by  another  is  not  within 
the  statute  of  frauds— O'Day  v.  Annex  Realty 
Co.,  191  S.  W.  41. 

®=96  (Mo.)  Execution  of  quitclaim  deed  by 
plaintiff's  predecessor  to  defendants'  predecessor 
in  reliance  upon  parol  agreement  that  defend- 
ants' predecessor  would  sell  the  property  and 
account  for  proceeds  established  constructive 
trust.— O'Day  v.  Annex  Realty  Co.,  191  S. 
W.  41. 

Where  one  takes  possession  of  real  estate  un- 
der absolute  deed,  undertaking  by  parol  to  sell 
and  account  for  the  property  or  reconvey  it, 
his  refusal  to  do  so  constitutes  him  a  construc- 
tive trustee. — Id. 

<g==M0  (Ark.)  A  decree  finding  that  appellant, 
claiming  land  under  mortgage,  agreed  to  pur- 
chase at  foreclosure  sale  a  part .  of  land  for 
appellee,  who  claimed  adversely,  held  not  sup- 
ported by  the  evidence.— De  Yampert  v.  Manley, 
191  S.  W.  905. 

II.  CONSTRUCTION  AND  OPERA. 
TTON. 

(B)  Estate  or  Interest  of  Trustee  and  of 
Cestui  Que  Trust. 

<S=>I35  (Ma)  A  residuary  devise  in  trust  for 
the  use  and  benefit  of  a  married  daughter,  held 
to  create  an.  active  trust ;  the  trustee  taking  le- 
gal title  to  real  estate  purchased  by  him  there- 
under, and  the  daughter  having  no  aliennble  in- 
terest—Higbee  v.  Brockenbrough.  191  S.  W.  994. 
^=3 1 47(1)  (Mo.)  A  residuary  devise  in  trust  for 
the  use  and  benefit  of  a  married  daughter,  held 
to  create  an  active  trust ;  the  trustee  taking  le- 
gal title  to  real  estate  purchased  by  him  there- 
under, and  the  daughter  having  no  alienable  in- 
terest— Higbee  v.  Brockenbrough,  191  S.  W. 


HI.  APPOINTMENT,  QUALIFICA- 
TION, AND  TENURE  OP 
TRUSTEE. 

«=»I60(8)  (Tenn.)  There  can  be  no  valid  ap- 
pointment of  a  trustee  without  notice  to  some, 
at  least,  of  the  beneficiaries,  or  some  representa- 
tion of  them  before  the  court— Ewell  v.  Sneed, 
191  S.  W.  131. 

IV.  MANAGEMENT  AND  DISPOSAL 
OF  TRUST  PROPERTY. 

€=>239  (Ky.)  Execution  of  lease  of  trust  prop- 
erty by  both  of  joint  trustees  held  necessary  in 
order  to  make  valid  instrument. — Hoosier  Min- 
ing Co.  v.  Union  Trust  Co.,  191  S.  W.  305. 

Action  of  one  of  joint  trustees  may  be  rati- 
fied, if  done  in  legal  way,  by  his  cotrustees. — Id. 

Where  trustees  under  will  jointly  executed 
lease  of  trust  property,  with  option  to  lessee  to 
purchase,  it  was  not  competent  for  one  alone 
to  execute  paper  materially  altering  terms  of 
original  option. — Id. 

€=247  (Ky.)  Where  a  will  devised  a  benefi- 
ciary's interest  to  trustees,  they,  and  not  the 
beneficiary,  are  the  proper  parties  to  sue  to  re- 
cover it— Forester  v.  Werner,  191  S.  W.  884. 
€=»257  (Ky.)  Under  Civ.  Code  Prac.  §  18, 
where  conveyance  of  trust  property  by  trustees 
demanded  of  them  that  they  place  it  in  posses- 
sion of  their  grantee,  trustees  had  right  to  sue 
their  lessee,  who  refused  to  surrender,  either 
in  tbeir  own  behalf,  or  for  use  of  their  grantee, 
their  coplaintiff.— Hoosier  Mining  Co.  v.  Union 
Trust  Co.,  191  S.  W.  305. 

TO.  ESTABLISHMENT  AND  EN-  ' 
POROEMENT  OF  TRUST. 
(O)  Actions. 

€=-365(5)  (Mo.)  Delay  in  bringing  suit  to  es- 
tablish a  constructive  trust  held  not  laches,  al- 
though the  constructive  trustee  had  died,  where 
his  successors  were  not  innocent  purchasers,  but 
had  been  active  in  the  transaction  giving  rise 
to  the  trust—  O'Day  v.  Annex  Realty  Co.,  191 
S.  W.  41. 

UNDUE  INFLUENCE. 

See  Wills,  <S=»155-160. 

UNLAWFUL  DETAINER. 

See  Forcible  Entry  and  Detainer. 

UNLIQUIDATED  CLAIMS. 

See  Garnishment,  <g=»40. 

USAGES. 

See  Customs  and  Usages.. 

USER. 

See  Dedication,  <S=>37. 

USURY. 

See  Limitation  of  Actions,  <8=>49. 

L  USURIOUS  CONTRACTS  AND 
TRANSACTIONS. 

(A)  Nature  and  Validity. 

■S=»26  (Mo.App.)  A  purchase  at  a  discount  of 
the  matured  note  of  a  third  person  does  not  in- 
volve usury.— Priest  v.  Garnett,  191  S.  W.  1048. 
€=>26  (Tenn.)  Authorizing  sale  of  receiver's 
certificates  to  the  best  advantage,  though  be- 
low par,  is  not  usury,  especially  if  they  were 
not  sold  for  less  than  they  would  bring  on  the 
open  market — New  River  Lumber  Co.  v.  Ten- 
nessee Ry.  Co.,  191  S.  W.  334. 
€=>88  (Ky.)  Although  obligation  given  in  re- 
newal of  debt  containing  usury  is  signed  by 
obligors  other  than  those  originallv  bound,  afi 
usury  may  be  purged  from  the  transaction,  so 
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long  as  original  obligor  remains  bound.-r-Taul- 
bee  v.  Hargis,  191  S.  W.  820.  . 

Where  assignee  of  usurious  obligation  takes 
it  knowing  that  it  embraces  usury,  and  there- 
after the  obligor  discharges  it  by  executing  a 
new  note  to  assignee  for  eld  note,  obligor  is  not 
estopped  nor  precluded  from  complaining  of 
usury  as  against  payee  in  new  note. — Id. 

Where  innocent  party,  without  knowledge 
that  an  obligation  contains  usury,  purchases  it 
for  value,  and  obligor  discharges  it  by_  execut- 
ing a  new  note  to  holder,  n  n<>w  debt  is  creat- 
ed, and  the  consideration  for  new  note  Ja  valid, 
although  the  usury  from  old  debt  was  carried 
over  into  it,  and  obligor  has  no  action  against 
payee  for  such  interest. — Id. 

(B)  Risrhts  and  Remedies  of  Parties. 

€=»  1 00(2)  (Ky.)  The  debtor  may  elect  to  have 
all  his  payments  upon  the  indebtedness  treat- 
ed as  payments,  first,  upon  the  legal  interest 
and  principal,  in  which  case,  no  usury  can  be 
sued  for  until  the  entire  debt  has  been  paid.— 
Taulbee  v.  Hargis,  191  S.  W.  320. 
<S=I02(1)  (Ky.)  Where  original  note  carrying 
usurious  interest  was  subsequently  renewed  by 
notes  including  usurious  interest,  and  defend- 
ant bank,  purchasing  the  note  from  an  indorsee, 
included  usurious  interest  on  the  unpaid  bal- 
ance, the  original  debtor  might  recover  the 
amount  of  such  interest. — Taulbee  v.  Hargis, 
191  S.  W.  320. 

oj=»l02(5)  (Ky.)  Where  obligor  in  note  tainted 
with  usury  executes  a  new  note  to  an  innocent 
purchaser  for  value  and  without  notice,  and 
thereby  discharges  the  old  debt,  he  can  reclaim 
the  usury  in  it  from  the  lender  by  an  action 
for  its  recovery.— Taulbee  v.  Hargis,  191  S.  W. 
820. 

<8=»|||(3)  (Ky.)  Under  Ky.  St  |  2219,  subsec. 
2,  providing  that  excess  of  interest  over  legal 
rate  paid  for  loan  may  be  recovered  from  lender, 
although  paid  to  assignee,  petition  in  action 
against  original  lender  to  recover  amount  al- 
leged to  have  been  paid  as  usury  held  on  de- 
murrer, to  state  good  cause  of  action  against 
lender.— Taulbee  v.  Hargis,  191  S.  W.  320. 

(C)  Klarhtv  and  Remedies  of  Third  Per- 
sons. 

e=M28  (Ky.)  Where  innocent  purchaser  for 
value  and  without  notice  of  usury  affecting  note 
has  been  induced  to  purchase  it  by  the  obligor, 
the  obligor  is  estopped  to  set  up  a  claim  of 
usury  as  against  assignee,  either  before  or  after 
he  executes  new  note  to  assignee.— Taulbee  v. 
Hargis,  191  S.  W.  320. 

Ky.  St.  i  2219,  authorizing  recovery  of  usuri- 
ous interest  from  the  lender  where  it  has  been 
paid  to  assignee,  contemplates  the  existence  of 
transactions  in  which  it  is  not  recoverable 
against  assignee.— Id. 

Where  usurious  obligation  is  purchased  by 
holder  in  good  faith  for  value  without  knowl- 
edge and  it  gives  debtor  an  extension  of  time 
and  accepts  new  note  and  releases  old  note  and 
also  releases  assignor  from  liability,  debtor,  pay- 
ing new  note,  cannot  recover  usury  brought  for- 
ward into  it,  but  must  look  to  lender, — Id. 

H.  PENALTIES  AND  FORFEITURES. 

«3=»I4I  (Tex.  Civ.  App.)  The  maker  of  a  note 
for  the  purchase  price  of  land  cannot  recover 
the  penalty  for  usury  from  a  bank  to  which  the 
note  was  transferred  in  payment  of  a  previous 
note  of  the  payee  which  included  usury.— Thorn 
v.  First  Nat  Bank  of  New  Boston,  191  S.  W. 
148. 

VACATION. 

See  Execution,  <E=> 248-251;  Executors  and 
Administrators,  <S=>380;  Mortgages,  €=» 
369,  529;   Municipal  Corporations,  «=»657. 


VALUE. 

See  Courts,  <8=>246;  Evidence,  «=»474,  543, 
571. 

VARIANCE. 

See  Pleading,  <S=>430. 

VENDOR  AND  PURCHASER. 

See  Appeal  and  Error,  <S=a223;  Constitutional 
Law,  <8=»171:  Exchange  of  Property;  Ex- 
ecution, 6=248-251;  Executors  and  Admin- 
istrators, <S=»333,  380;  Frauds,  Statute  of, 
<&=>56;  Guardian  and  Ward,  «3=>114;  In- 
fants, «=>3S;  Judgment,  <8=»682;  Mort- 
gages, ©=3502-548 ;.  Municipal  Corporations, 
<8=>225;  Railroads,  <g=»129;  Sales;  Specific 
Performance;  Subrogation,  <g=»23,  41;  Tax- 
ation, <S=»825,  830;, Tender,  «=»13. 

I.  REQUISITES  AND  VALIDITY  OF 
CONTRACT. 

<g=28  (Tex.Civ.App.)  Letters  from  purchaser 
coming  to  knowledge  of  vendor  held  to  express 
only  an  intention  to  build  on  premises,  and  not 
a  promise  to  build  on  the  nonperformance  of 
which  vendor  might  sue  for  damages. — Scott  v. 
S.  H.  Kress  &  Co.,  191  S.  W.  714. 
<S=»44  (Ky.)  Evidence  held  to  show  that  a  bond 
of  title  to  land  involved  naming  one  of  the  de- 
fendants as  grantee  was  delivered  to  him.— 
Smith  v.  Noble,  191  S.  W.  641. 

IL  CONSTRUCTION  AND  OPERA- 
TION OF  CONTRACT.. 

<g=>54  (Ky.)  A  bond  for  title  absolute  on  its 
face  reciting  sale  of  land  described  and  consid- 
eration therefor'  duly  signed,  delivered,  and  ac- 
cepted, although  incomplete  as  a  deed,  was  suf- 
ficient to  pass  legal  tide  as  between  immediate 
parties.— Smith  v,  Noble,  191  S.  W.  64L 

ILL  MODIFICATION  OR  RESCISSION 
OF  CONTRACT. 
(B)  Rescission  by  Vendor. 

<£=»I00  (Tex.Civ.App.)  Although  notes  for  pur- 
chase price  of  land,  together  with  a  conveyance, 
reciting  that  such  notes  were  to  be  vendor's 
liens  upon  land  conveyed  constituted  an  execu- 
tory contract  to  sell  land,  where  it  appeared 
that- debt  had  been  paid,  and  notes  are  barred 
by  statute  of  limitation,  vendor  should  not  be 
allowed  to  rescind  contract  and  recover  land.— 
Key  v.  Jones,  191  S.  W.  736. 

IV.  PERFORMANCE  OF  CONTRACT. 
(A)  Title  and  Estate  of  Vendor. 

«2=>I29(1)  (Ky.)  Law  will  not  force  buyer  of 
realty  to  accept  a  title  which  may  subject  him  to 
expensive  and  protracted  litigation,  with  pos- 
sibility of  having  to  pay  lien  notes.— Ethington 
v.  Rigg,  191  S.  W.  98. 

<3=»I30(2)  (Tex.Civ.App.)  Where  abstract  of 
title  showed  judgment  for  a  claimed  owner  of 
land  decreeing  him  title  on  condition  that  he  pay 
another  claimant  a  certain  sum,  which  was  en- 
tered in  1881,  and  the  abstract  further  showed 
a  conveyance  by  such  person  within  three 
months  of  the  judgment,  it  will  be  conclusively 
presumed  in  1912  that  the  required  payment 
was  made  and  the  title  was  good  or  marketable. 
—Strickland  v.  Duffie,  191  S.  W.  622. 
<8=»I32  (Ky.)  Under  Ky.  St  §  498,  and  sec- 
tion 498a,  subsec.  3,  relative  to  release  or  dis- 
charge of  record  of  liens  by  deed  or  mortgage, 
record  of  title  of  vendors  of  land  held  not  to 
show  such  a  valid  release  of  the  liens  on  the  land 
as  to  present  the  perfect  title  law  would  com- 
pel buyer  to  accept.— Ethington  v.  Rigg,  191 
S.  W.  98. 

€=»I33  (Ky.)  Covenant  in  contract  for  sale  of 
land  to  execute  to  buyer  general  warranty  deed 
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is  not  complied  with  unless  tendered  title  is  a 
legal  one,  unincumbered  by  lien,  and  one  which 
would  be  accepted  as  marketable.— Ethington 
v.  Rigg,  191  S.  W.  98. 

(D)  Payment  of  Purchase  Money. 

<3=>  1 76  .(Tenn.)  Although  sale  was  in  gross  and 
deed  conveyed  66  acres,  more  or  less,  deficiency 
of  10  acres  held  to  justify  inference  of  mutual 
mistake  and  entitle  purchaser  to  abatement  of 
price.— Tinsley  v.  Hearn,  191  S.  W.  127. 

In  determining  abatement  for  deficiency  in 
amount  of  land  conveyed,  held,  that  value  of  im- 
provements as  of  date  of  sale  should  be  deducted 
from  consideration  before  making  division  for 
average  value  per  acre. — Id. 
<3=>  1 82  (Ky.)  When  deed  provides  for  execu- 
tion of  notes  for  deferred  payments  without 
specifying  to  whom  they  shall  be  executed,  it 
will  be  presumed  that  they  are  to  be  executed 
jointly  to  vendors  in  deed.— Ethington  v.  Rigg, 
191  S.  W.  98. 

4£=>I87  (Mo.App.)  Waiver  of  payments  under  a 
contract  for  the  sale  of  land  making  time  of  its 
essence  held  supported  by  sufficient  considera- 
tion.—Casner  v.  Meyer,  191  S.  W.  1119. 

V.  RIGHTS  AND  LIABILITIES  OF 
PARTIES. 

(B)  As  to  Third  Persona  In  General. 

©=210  (Ky.)  Purchaser  of  land  who  received 
only  title  bond  from  vendor  had  only  equitable 
title  as  against  third  persons.— McDowell  v. 
HoUowell,  191  S.  W.  316. 

(O)  Bonn  Fide  Pnrehaien. 

<S=>224  (Tex.CiT.App.)  That  a  person's  deed  to 
land  is  a  warranty  deed  does  not  constitute  him 
a  bona  fide  purchaser,  where  the  deed  to  his 
grantor  from  which  be  derives  title  is  a  quit- 
claim deed.— Niles  v.  Houston  Oil  Co.  of  Texas, 
191  S.  W.  74& 

<3=>227  (Tenn.)  Where  corporation  promoters 
conveyed  land  to  it,  and  a  third  person  as  attor- 
ney in  fact  for  one  promoter  joined,  but  later 
took  an  assignment  or  all  the  timber  rights  from 
the  promoters,  he  was  charged  with  knowledge 
that  all  the  property  had  already  been  conveyed. 
—Frankfort  Land  Co.  v.  Hughett,  191  S.  W. 
530. 

<8=>230(1)  (Tenn.)  Where  a  deed  made  specific 
reference  to  the  book  and  page  on  which  the 
grantor's  deed  was  recorded,  but  erroneously  re- 
ferred to  the  grantor  therein  as  a  corporation 
when  it  was  a  number  of  individuals,  the  gran- 
tee of  the  second  deed  acquired  no  title.— Frank- 
fort Land  Co.  v.  Hughett,  191  S.  W.  680. 

«=»23l(3)  (Tex.Civ.App.)  Record  of  the  suit  be- 
tween her  husband  and  hia  creditor  was  not  no- 
tice to  the  wife  to  whom  the  husband  had  con- 
veyed his  land.— Stolte  v.  Karren,  191  S.  W. 
600. 

«=>233  (Tex.Civ.App.)  Where  grantee  in  con- 
veyance of  land  made  in  consideration  of  board- 
ing and  caring  for  grantor  performed  her  part 
of  contract  after  grantor's  previous  conveyance 
to  defendant,  which  had  been  withheld  from  rec- 
ord until  after  her  own  deed  was  recorded,  de- 
fendant had  no  equity  against  her  title.— City 
of  Houston  v.  Ritchie,  191  S.  W.  362. 

«=>235  (Tex.Civ.App.)  Where  the  entire  con- 
sideration of  a  deed  was  paid  to  the  vendor  by 
an  innocent  purchaser  before  she  was  apprised 
of  defendant's  claim  under  a  previously  execut- 
ed, but  unrecorded,  deed,  the  question  of  pro 
tanto  protection  was  not  in  the  case.— City  of 
Houston  v.  Ritchie,  191  S.  W.  362. 
<g=>242  (Tex.Oiv.App.)  One  claiming  to  be  a 
bona  fide  purchaser  has  the  burden  of  proving 
it.— Niles  v.  Houston  Oil  Co.  of  Texas,  191  S. 
W.  748. 


VL  REMEDIES  OF  VENDOR. 
(A)  Lien  and  Recovery  of  Land. 

<S=»248  (Tex.  Civ.  App.)  Rev.  Civ.  St  arts. 
5694,  5695,  prescribing  when  right  under  ven- 
dor's lien  is  barred,  and  how  contracts  of  ex- 
tension of  debt  shall 'be  made  and  construed, 
are  valid.— City  of  Laredo  v.  Salinas,  191  S. 
W.  190. 

«=>252  (Tex.Civ.App.)  The  title  remaining  in 
the  vendor  is  held  by  him  for  the  benefit  alone 
of  the  holder  of  the  purchase-money  notes  so 
long  as  they  remain  unpaid.— Smith  v.  Tipps, 
191  S.  W.  392. 

<S=>257  (Tex.Civ.App.)  Where  a  deed  contained 
covenants  of  warranty  of  title  and  recited  ex- 
ecution of  not$s  for  purchase  money  and  that 
such  notes  were  vendor's  liens  upon  land  con- 
veyed, such  deed  with  notes  constituted  an  ex- 
ecutory contract  to  sell  land.— Key  v.  Jones, 
191  S.  W.  736. 

<S=»26I(5)  (Tex.Civ.App.)  Rule  that  when  payee 
of  series  of  notes  secured  by  vendor's  lien  retains 
part  of  series,  transferring  remainder  by  usual 
indorsement  or  guaranty,  notes  so  retained  will 
be  postponed  in  enforcement  of  lien  in  favor  of 
transferees,  does  not  apply  where  transfer  of 

Sart  of  series  is  without  recourse. — JoUey  v. 
frown,  191  S.  W.  177. 
<©=>270  (Ky.)  Deferred  payments  of  install- 
ments of  .debt  may  become  due  to  entitle  holder 
to  sue  for  whole  upon  failure  to  pay  any  install- 
ment of  debt  or  interest,  if  there  is  agreement  to 
that  effect— Sowders  v.  Gingell,  191  S.  W.  896. 

Where  deed  was  given  for  notes,  first  matur- 
ing on  a  named  date,  providing  each  should  be 
paid  annually,  and  that,  in  default  of  paying 
annual  interest  or  either  of  notes  when  due,  all 
should  become  due,  nonpayment  of  annual  inter- 
est due  on  last  four  notes  for  more  than  60 
days  was  such  default  as  precipitated  maturity 
of  debt.— Id. 

<8=288  (Tex.Civ.App.)  A  judgment  in  a  second 
foreclosure  of  a  vendor's  lien  secured  by  a  se- 
ries of  notes  could  in  no  way  affect  title  of  pur- 
chaser under  a  prior  foreclosure.— Jolley  v. 
Brown,  191  S.  W.  177. 

<8=>296  (Tex.Civ.App.)  Where  plaintiff,  as  the 
assignee  of  vendor  lien  notes,  was  also  trans- 
feree of  the  title  of  one  of  the  vendors,  he  could 
recover  title  and  divest  the  title  of  the  other 
vendor,  who  disclaimed  any  right  or  title  to  the 
land.— Smith  v.  Tipps,  191  S.  W.  892. 

(C)  Actions  for  Damaarea. 

<8=»324  (Ky.)  In  action  by  vendor  of  realty  to 
recover  damages  for  failure  to  perform  execu- 
tory contract  to  buy  the  land,  the  vendee*  may 
rely  on  the  conditions  as  they  appear  at  the 
time,  and  hia  rights  are  not  to  be  .affected  by 
anything  affecting  vendors'  title  developing  or 
occurring  after  time  stipulated  for  performance. 
-Ethington  v.  Rigg,  191  S.  W.  98. 

VII.  REMEDIES  OF  PURCHASER. 
(A)  Recovery  of  Parehaae  Money  Paid. 

9=9341(3)  (Ark.)  Finding  of  chancery  court  that 
purchaser's  tender  of  balance  due  under  execu- 
tory contract  for  sale  of  land  was  not  made  in 
good  faith  held  justified  by  the  evidence.— Mays 
v.  Blair,  191  S.  W.  12. 

VENDOR'S  LIENS. 

See  Vendor  and  Purchaser,  <S=»248-296. 

VENUE. 

See  Corporations,  <8=»503,  666;  Justices  of  the 
Peace,  <8=78,  74 ;  Railroads,  «=»33. 

I.  NATURE  OR  SUBJECT  OF  ACTION. 

<8=5(3)  (Tenn.)  Under  Shannon's  Code,  §  6121. 
subsec.  2,  a  suit  to  recover  possession  of  lead 
and  remove  clouds  from  complainant's  title  is 
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a  local  action,  properly  brought  in  the  county 
wherein  the  land  lies.— Frankfort  Land  Co.  v. 
Hughett,  191  S.  W.  630. 

Where  one  owning  land  in  one  county  brought 
"ejectment  against  individual  trespassers  and  a 
corporation  located  in  another  county  which  had 
purchased  timber  cut  during  trespass,  but  had 
not  received  all  of  such  timber,  the  action  was 
properly  brought  in  the  county  wherein,  the  land 

VERDICT. 

See  Appeal  and  Error,  <8=»930,  1001-1005, 
1070;  Criminal  Law,  <S=>1159;  Judgment, 
«=»256;  Larceny,  «=>82;  New  Trial,  «=>68, 

.  143;  Pleading,  «3=433;  Trial,  «=»350-357. 

VESTED  REMAINDERS. 

See  Wills,  «=»629,  630. 

VESTED  RIGHTS. 

See  Constitutional  Law,  <8=>107. 

VESTIBULES. 

See  Carriers,  «=»296. 

VIEW. 

See  Trial,  <S=»28. 

VITAL  STATISTICS. 

See  Eminent  Domain,  <g=>2;  Health,  <8=>21, 
34;  Statutes,  <g=»110%. 

VOTERS. 

See  Elections. 

WAIVER. 

See  Appearance;  Carriers,  €=210;  Estoppel; 

Insurance,  ®=>229,  555,  755;  Sales,  <$=»288; 
;  Vendor  and  Purchaser,  «=»187. 

WARDS. 

See  Guardian  and  Ward. 

WARRANTY. 

See  Agriculture,  <S=»7;  Covenants,  <8=>130; 
Insurance,  <S=>379;  Sales,  <S=»262%-288, 
425-442. 

:  WATERS  AND  WATER  COURSES. 

See  Drains;   Pleading,  3=114. 

Vin.  ARTIFICIAL    PONDS,  RESER- 
VOIRS, AND.  CHANNELS,  DAMS, 
AND  FtOWAGE. 

<S=>I78(2)  (Tex.Civ.App.)  In  action  for  dam- 
ages to  farm  by  dam  causing  overflow  of  part 
'.of  it,  the  damages  recoverable  are  the  differ- 
ence between  the  market  value  of  the  entire 
tract  immediately  before  and  immediately  after 
the  dam  construction.— City  of  Ft.  Worth  v. 
IJurge^ssT  191  S.  W.  883. 

<&=>I79{3)  (Tex.Civ.App.)  In  determining  the 
damages  to  land  from  construction  of  a  dam 
causing  its  overflow,  the  plaintiff  can  have  the 
jury  consider  the  prior  market  value  of  his  land 
for  any.  purpose  •  to  which  it  was  adapted  and 
for  which  he  desired  to  use  it— City  .of  Ft. 
Worth  v.  Burgess,  191  S.  W.  863. 
<a=»l79(4)  (Tex.Civ.App.)  In  action  for  over- 
flowing or  lands,  evidence  held  sufficient  to  show 
market  value  of  land  immediately  before  and 
.immediately  after  construction  of  dam. — City  of 
Ft.  Worth  v.  Burgess,  191  S.  W.  863. 

Absolute  certainty  in  proving  the  amount  of 
damages,  in  actions  for  injuries  to  land  from 
overflow,  is  not  required.— Id. 


WAYS. 


See  Easements. 


WEAPONS. 

«=»17(8)  (Tex.Gr.App.)  That  defendant  had  a 
pistol  out  in  the  road  and  fired  it  several  times, 
two  or  three  weeks  before  the  date  named  in  the 
indictment,  charging  carrying  of  a  pistol  on  or 
about  a  certain  day,  is  proper  evidence  to  es- 
tablish the  offense  charged.— Dolezal  v.  State, 
191  S.  W.  115a 

<S=»I7(4)  (Tex.Cr.App.)  Evidence,  on  a  prosecu- 
tion for  carrying  a  pistol,  held  sufficient  to  sus- 
tain a  conviction  as  of  the  time  of  defendant's 
difficulty  with  another.— Dolezal  v.  State,  191 
S.  W.  1158. 

WIDOWS. 

See-  Dower. 

WILLS. 

See  Charities;  Descent  and  Distribution;  Ex- 
ecutors and  Administrators;  Frauds,  Statute 
of,  <g=>75;  Limitation  of  Actions,  «=*46; 
Reformation  of  Instruments,  Trial, 
«=>296;  Trusts,  «J=»135. 

m.  CONTRACTS  TO  DEVISE  OR  BE- 
QUEATHE 

<8=»58(2)  (Tex.Civ.App.)  In  an  action  against 
the  estate  of  a  decedent,  evidence  held  insuffi- 
cient to  establish  an  alleged  express  agreement 
of  decedent  to  devise  land  to  plaintiff  in  con- 
sideration of  personal  services  to  be  rendered. — 
Henderson  v.  Davis,  191  8.  W.  358. 
.  Courts  ■  require  more  satisfactory  evidence  to 
establish  agreements  to  devise  land  in.  considera- 
tion of  personal  services  than  usually  accepted 
as  sufficient  proof  of  contracts  generally.— Id. 
<&=»63  (Tex.Civ.App.)  Contracts  to  pay  for 
services  rendered  by  bequest  are  subject  to  same 
rules  of  construction  as  contracts  generally.— 
Henderson  v.  Davis,  191  S.  W.  358. 
<8=67  (Ark.)  Conceding  that  contract  between 
testator  and  wife  to  devise  lands  to  wife  could 
be  enforced  on  petition  of  a  child  after  the  par- 
ents' deaths,  such  child  could  not  have  the  will, 
which  described  other  lands,  reformed  to  include 
that  in  controversy  so  that  the  contract  might 
be  enforced,  after  she  had  conveyed  her  inter- 
est to  a  stranger.— Jackson  v.  Wolfe,  191  S.  W. 
938. 

4£=>68  (Tex.Civ.App.)  In  an  action  against  es- 
tate of  decedent, 'petition  held  to  state  a  suit 
upon  an-  express  contract  on  part  of  decedent  to 
devise  land  to  plaintiff  for  personal  services  to 
be  rendered. — Henderson  v.  Davis,  191  S.  W. 
358. 

Measure  of  damages  for  breach  of  a  contract 
to  devise  land  is  same  as  for  breach  of  con- 
tract to  convejs  which  ordinarily  is  value  of 
land.— Id. 

In  action  against  estate  of  decedent,  where 
petition  did  not  state  whether  an  alleged  con- 
tract to  devise-  land  in  payment  for  personal 
services  was  written  or  oral,  plaintiff  could 
prove  a  "written  contract — Id. 

IV.  REQUISITES  AND  VALIDITY. 
(F)  Mistake,  Undue  Influence,  and  Franu. 

3=»  1 55(1)  (Ky.)  Undue  influence,  to  invalidate 
a  will,  must  be  influence  destroying  the  free 
agency  of  the  testator,  and  mere  appeals  to  the 
feelings,  or  a  reasonable  influence  obtained  by 
kindness,  is  not  enoughs-clones  v.  Beckley,  191 
S.  W.  627. 

<8=»I64(5)'  (Ky.)  Evidence  of  acts  of  cruelty, 
etc.,  of  a  son  to  a  daughter,  many  years  before 
the  making  of  the  mother's  will,  held  inadmissi- 
ble to  show  that  her  will,  which  preferred  the 
son,  was  the  result  of  undue  influence.— Jones  v. 
Beckley,  191  S.  W.  627. 
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€=>I66(1)  (Ky.)  Evidence  to  show  undue  in- 
fluence must  be  something  of  substance  and  rele- 
vant consequence,  and  vague  or  irrelevant  mat- 
ter, not  carrying  conviction,  is  insufficient.— 
Jones  v.  Beckley,  191  S.  W.  627. 

®=  1 66(7)  (Ky.)  To  show  undue  influence,  there 
must  be  evidence  that  it  was  actually  exercised ; 
it  being  insufficient  to  show  an  opportunity  or 
possibility  for  its  exercise.— Jones  v.  Beckley, 
191  S.  W.  627. 

(G)  Revocation  mad  Revival. 

«=I84(1)  (Tenn.)  Ordinarily  a  will  and  codicil 
are  construed  together,  and  the  latter  will  not 
be  deemed  to  revoke  the  former,  unless  such  an 
intention  is  expressed  or  necessarily  implied.— 
Ewell  v.  Sneed,  191  S.  W.  131. 

V.  PROBATE.  ESTABLISHMENT, 
AND  ANNULMENT. 

(I)  Hearing  or  Trial. 

«=324(2)  (Ark.)  Testimony  regarding  the  ec- 
centricities and  superstitions  of  testatrix,  an 
aged  negress,  made  her  mental  capacity  a  jury 
question.— Morris  v.  Collins,  191  S.  W.  963. 
<S=324(3)  (Ark.)  Testimony  regarding  the  re- 
lations between  and  control  over  testatrix,  an 
aged  negress,  by  a  wealthy  white  merchant  and 
planter,  made  the  question  of  his  undue  influ- 
ence over  her  a  jury  question.— Morris  v.  Collins, 
191  S.  W.  963. 

<§=324(3)  (Ky.)  Where  a  win  was  attacked  on 
the  ground  of  undue  influence,  evidence,  consist- 
ing of  opinions  and  supposition,  held  insufficient 
to  take  the  case  to  the  jury.— Jones  v.  Beckley, 
191  S.  W.  627. 

(K)  Review. 

<g=396  (Ark.)  Although  a  complaint  did  not 
allege  a  will  was  procured  by  "artifice,  fraud,  or 
imposition,"  using  these  words  as  synonymous 
with  ."undue  influence"  in  the  instructions  is 
not  erroneous,  where  appellant  did  not  seek  to 
have  them  stricken,  but  obtained  an  instruction 
that  undue  influence  resulting  from  fear,  etc., 
"or  any  other  cause,"  would  avoid  the  will. — 
Morris      Collins,  191  S.  W.  963. 

VI.  CONSTRUCTION. 
(A)  General  Rale*. 

<£=>439  (Ky.)  The  cardinal  rule  in  construing 
will  is  to  ascertain  testator's  intention.— For- 
ester v.  Werner,  191  S.  W.  884. 

®=456  (Ky.)  The  language  employed  in  a  will 
should  receive  fair,  usual,  and  ordinary  mean- 
ing, and,  when  construction,  under  such  rules, 
is  plain  and  unambiguous,  it  will  not  be  varied 
by  technical  rules  of  construction.— Forester  v. 
Werner,  191  S.  W.  884. 

<S=>470  (Ky.)  The  intention  of  the  testator  as 
gathered  from  the  instrument  as  a  whole  must 
govern  in  the  construction  of  his  will.— South 
v.  Mothershead,  191  S.  W.  277. 

(B)  Designation  of  Devisees  ana  Lega- 
tee* and  Tlielr  Respective  Snares. 

«=506(1)  (Tex.Civ.App.)  The  word  "heirs"  as  a 
word  of  description  will  not  always  be  taken  in 
its  strict  legal  significance,  where  testator's  in- 
tention to  use  it  in  a  different  sense  is  shown, 
and  it  may  be  used  to  describe  those  who  answer 
to  the  description  at  a  specified  time  after  tes- 
tator's death.— Craig  v.  McFadden,  191  S.  W. 
203. 

<S=524(6)  (Tex.Civ.App.)  A  devise  to  wife  of 
life  estate  with  power  of  disposition  and  division 
of  remainder,  "if  any,"  into  moieties  for  his 
"heirs"  and  her  "heirs, '  referred  to  "heirs"  liv- 
ing at  wife's  death,  being  a  contingent  remainder, 
and  distribution  under  Bev.  St  1911,  art.  2468. 
to  be  per  capita.— Craig  v.  McFadden,  191  S.  W. 
203. 


(D)  Description  of  Property. 

<S=587(3)  (Ark.)  A  will  authorizing  executors 
to  sell  or  rent  realty,  dividing  the  rental  pro- 
ceeds and  interest  on  sales  among  certain  rela- 
tives, and  providing  that  "any  residuum  not  pro- 
vided for  I  wish  given"  to  a  daughter,  does  not 
devise  to  her  the  fee  title,  and  the  land  should  be 
distributed  as  intestate  property.— Williams  v. 
Norton,  191  S.  W.  34. 

(B)  lfatnre  of  estates  and  Interests  Cre- 
ated. 

•8=600(1)  (Ky.)  Under  testator's  will,  widow 
held  to  take  absolute  estate  in  property,  with 
power  of  disposition,  so  that  entire  income  be- 
longed to  her,  charged  only  with  expense  of  up- 
keep, and  did  not  become  part  of  testator's  es- 
tate—Forester v.  Werner,  191  S.  W.  884. 

«=602(3)  (Ky.)  Under  a  will,  testator's  daugh- 
ter held  not  to  take  defeasible  fee  in  her  part  of 
property  under  rule  that  where  estate  in  re- 
mainder is  devised  to  one  conditioned  upon  his 
dying  without  issue  and  in  that  event  to  anoth- 
er, the  dying  without  issue  refers  to  the  happen- 
ing of  that  event  during  the  life  of  the  owner  of 
theparticular  estate— Forester  v.  Werner,  191 
S.  W.  884. 

(F)  Tested  or  Contingent  Estates  and  In- 
terests. 

€=629  (Ky.)  The  law  favors  vested  estates, 
and  will  not  construe  them  to  be  contingent  un- 
less the  intention  of  the  testator  requires  such 
construction.— South  v.  Mothershead,  191  S.  W. 
277. 

The  intention  to  create  a  contingency  must 
clearly  appear ;  for  the  courts  will  not  construe 
testator's  words  as  importing  a  condition  if  a 
different  meaning  can  fairly  be  given  to  them. 
—Id. 

<8=630(10)  (Ky.)  Under  will  giving  farm  to  wid- 
ow for  life  to  provide  for  support  of  son,  and 
giving  her  control  of  bottom  land  for  son's  bene- 
fit, and  giving  such  land  after  son's  death  to 
the  executor  in  compensation  for  his  services, 
held,  that  upon  death  of  son  .before  widow  the 
executor  took  an  absolute  devise  to  such  land; 
it  not  appearing  that  devise  to  him  was  con- 
tingent on  performance  of  services.— South  v. 
Mothershead,  191  S.  W.  277. 

(G)  Conditions  and  Restrictions. 

<8=649  (Mo.)  A  testator,  even  in  case  of  a  dev- 
isee sui  juris,  may  lawfully  restrain  the  an- 
ticipation or  alienation  of  the  income  of  realty 
devised  for  life.— Higbee  v.  Brockenbrough,  191 
S.  W.  994. 

(H)  Estates  In  Trust  and  Powers. 

<S=680  (Mo.)  In  view  of  Rev.  St.  1909,  §  683, 
as  to  construing  wills,  the  same  liberality  of  con- 
struction as  to  wills  creating  trusts  prevails  as 
is  implied  to  other  testamentary  provisions. — 
Higbee  v.  Brockenbrough,  191  S.  W.  994. 

(I)  Actions  to  Construe  Wills. 

<8=700  (Ky.)  Where  testator  left  an  estate  to 
wife  for  life  with  remainder  to  his  two  daugh- 
ters, held,  that  children  of  deceased  daughter 
were  necessary  parties  to  a  suit  involving  con- 
struction of  will.— Nunnelly  v.  Nunnelly,  191  S. 
W.  85. 

TO.  RIGHTS  AND  LIABILITIES  OP 
DEVISEES  AND  LEGATEES. 
(D)  Election. 

<g=786  (Ky.)  In  action  for  construction  of 
will,  evidence  held  to  support  chancellor's  find- 
ing that  son,  required  to  elect  whether  he  would 
take  under  or  against  the  will,  had  no  mental 
capacity  to  make  such  election, — South  v.  Moth- 
ershead.'Wl  S.  W.  277. 
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(H)  Told.  Lapsed,  and  Forfeited  Devises 
•ad  Betiuests,  and  Property  and 
Interests  Undisposed  of. 

«J=»858(4)  (Tenn.)  A  codicil  giving  the  property 
to  a  charitable  trust,  void  for  want  of  trustees, 
held  to  have  revoked  the  will  only  conditionally, 
and,  the  condition  having  failed,  the  property 
passes  to  the  legatee  under  the  will.— Ewell  v. 
Sneed,  191  S.  W.  131. 

WITHOUT  RECOURSE. 

See  Vendor  and  Purchaser,  <8=>261. 

WITNESSES. 

See  Appeal  and  Error,  <g=>004 ;  Continuance, 
«=>22,  28;  Criminal  Law.  ©=742,  785;  Ev- 
idence, «=»558,  601 ;  Perjury. 

H.  COMPETENCY. 

(A)  Capacity  and  Qualifications  In  Gen- 
eral. 

$=>54  (Ky.)  In  an  action  against  three  defend- 
ants, the  wife  of  one  of  them  is  competent  to 
testify  in  behalf  of  her  husband's  codefendants. 
— Quarles  v.  Denning,  191  S.  W.  493. 

<C)  Testimony  of  Parties  or  Persons  In- 
terested, for  or  aaralnst  Representa- 
tives, Survivors,  or  Successors  In  Title 
•r  Interest  of  Persons  Deceased  or  In- 
competent. 

<6=>I32  (Tex.Civ.App.)  In  contested  proceeding 
for  appointment  of  administrator,  alleged  com- 
mon-law wife  of  deceased  could  testify  what  de- 
ceased said  in  publishing  their  marriage;  the 
proceeding  not  being  one  by  or  against  an  execu- 
tor or  administrator  wherein  he  could  personally 
be  made  liable  under  Rev.  St.  1911,  art  8690.— 
Walton  v.  Walton,  191  S.  W.  188. 
€=s  1 59(1)  (Ky.)  By  express  provision  of  Civ. 
Code  Prac.  f  606,  subsec.  2,  a  person  may  not 
testify  for  himself  concerning  acts  done  or  omit- 
ted by  deceased.— Johnson  v.  Tackitt,  191  S.  W. 
117. 

«=»I59(9)  (Tex.Civ.App.)  In  an  action  against 
estate  of  decedent  on  an  alleged  implied  cpntraet 
for  personal  services,  plaintiff  may  testify  as  to 
what  he  did  in  service  of  decedent  when  latter 
was  not  present  or  a  party  to  transaction. — 
Henderson  v.  Davis,  191  8.  W.  358. 

(D)  Confidential  Relations  and  Privileged 
Communications. 

«=202  (Ark.)  Under  Kirby's  Dig.  $  3095,  to 
suit  to  recover  unpaid  consideration  for  deed, 
attorney  who  merely  acted,  as  notary  public  and 
scrivener  to  prepare  deed  was  competent  wit- 
ness that  parties  stated  their  agreement  that  he 
might  prepare  deed. — Shepard  v.  Mendenhall, 
191  8.  iV.  237. 

HI.  EXAMINATION. 
(A)  Taklnar  Testimony  In  General. 

<8=»237(1)  (Tex.Cr.App.)  Questions  as  to  accus- 
ed's abortion,  etc,  held  objectionable  as  assum- 
ing facts— Harrison  v.  State,  191  S.  W.  548. 
*=>240(4)  (Tex.Cr.App.)  Questions  as  to  wit- 
nesses' knowledge  of  accused's  abortion,  etc., 
held  objectionable  as  leading.— Harrison  v.  State, 
191  S.  W.  548. 

XV.  CREDIBILITY,  IMPEACHMENT, 
CONTRADICTION.  AND  COR- 
ROBORATION. 
(A)  In  General. 

<*=»33l»/2  (Tex.Cr.App.)  The  testimony  of  a 
witness  as  to  the  balance  of  a  conversation  be- 
tween deceased  and  appellant's  nephew,  which 
had  been  offered  by  appellant  upon  trial  for 
murder,  was  admissible  by  state  to  impeach  the 
nephew's  testimony. — Edwards  v.  State,  191  8. 
W.  542. 


.  (B)  Character  and  Conduct  of  Witness. 

«=>337(5)  (Tex.Cr.App.)  Accused  cannot  be  im- 
peached by  proof  of  indictment  or  conviction  of 
a  crime  not  imputing  moral  turpitude.— John- 
son v.  State.  191  S.  W.  1165. 
<&=>340(1)  (Ky.)  To  impeach  defendant  as  a 
witness  his  character  for  honesty  may  not  be 
shown,  but  only  his  character  for  truthfulness 
and  morality.— Ray  v.  Shemwell,  191  8.  W.  662. 
«=>340(8)  (Ky.)  Defense  can  impeach  female 
witness  who  testified  for  the  commonwealth  by 
showing  that  her  reputation  for  virtue  and 
chastity  was  bad. — Logan  v.  Commonwealth,  191 
S.  W.  678. 

€=3345(1)  (Tex.Cr.App.)  A  witness  in  accused's 
behalf  cannot  be  impeached  by  proof  of  indict- 
ment or  conviction  of  a  crime  not  imputing 
moral  turpitude.— Johnson  v.  State,  191  8.  W. 
1165. 

<8=>345(4)  (Ky.)  Dnder  Civ.  Code  Prac.  I  597, 
witness  for  accused  cannot  be  asked  whether 
he  is  under  parole.— Logan  v.  Commonwealth, 
191  8.  W.  6767 

(C)  Interest  and  Bias  of  Witness. 

<§=»372<2)  (Tex.Cr.App.)  A  witness  for  defend- 
ant, indicted  for  selling  liquor  in  prohibition 
territory,  having  stated  that  he  was  interested  in 
the  case,  it  was  proper  to  ask  him  on  cross-ex- 
amination whether  he  was  not  a  barber  in  the 
same  shop  with  C.  who  was  under  indictment  for 
bootlegging,  but  questions  as  to  whether  C. 
kept  and  sold  liquor  were  improper.— Johnson 
v.  State,  191  S.  W.  1165. 

(D)  Inconsistent  Statements  by  Witness. 

«=»379(2)  (Tenn.)  Testimony  of  statements  of 
defendant,  subsequent .  to  those  subject  of  suit, 
that  plaintiff  had' been  stealing  from  defendant's 
firm  and  had  stolen  "from  $1,500  to  (2,000 
.worth,"  held  admissible  when  limited  to  affect 
credibility  of  defendant  and  brother  as  witness- 
es.—Bynum  v.  Miller,  191  S.  W.  128. 
®=>380(5)  (Mo.App.)  Party  who  puts  witness 
on  stand  vouches  for  his  testimony,  which  can- 
not be  contradicted,  or  any  lack  therein  supplied, 
merely  by  introducing  a  stipulation  concerning 
what,  on  a  former  occasion,  and  at  entirely  dif- 
ferent trial,  it  was  thought  witness'  testimony 
would  be. — Peycke  Bros.  Commission  Co.  v. 
Sand-Stone  Co-op.  Co.,  191  S.  W.  1088. 
<8=»393(8)  (Ky.)  Exclusion  of  testimony  offer- 
ed by  defendants  as  to  testimony  given  by  one 
before  coroner's  jury,  when  a  stenographer  was 
not  present,  offered  to  rebut  prosecution's  evi- 
dence that  such  testimony  was  inconsistent  with 
later  testimony,  held  error. — Logan  v.  Common- 
wealth, 191  S.  W.  678. 

(B)  Contradiction   and   Corroboration  ol 
Witness. 

<©=>406  (Tex.Cr.App.)  To  meet  defendant's  tes- 
timony that  the  pistol  he  was  shown  to  have 
carried  could  not  be  shot,  and  that  he  had  no 
other,  it  could  be  shown  that  several  weeks  be- 
fore he  was  shooting  one  in  the  road.— Dolezal 
v.  State,  191  S.  W.  1158. 

As  meeting  testimony  of  defendant  that  the 
pistol  he  was  shown  to  carry  could  not  be  shot, 
evidence  of  his  difficulty  with  a  person  at  the 
time,  and  his  pulling  the  pistol  from  his  pock- 
et. Could  be  shown. — Id. 

WORDS  AND  PHRASES. 

"Acceptance."  —  Carmichael  v.  Tishomingo 
Banking  Co.  (Mo.  App.)  191  S.  W.  1043. 

"Accommodation."— Sales  v.  Martin  (Ky.)  191 
B.  W.  480. 

"Action  by  or  against  executor."— Walton  v. 
Walton  (Tex.  Civ.  Ap^)  191.  S.  W-  188. 


'Answer." — Arnold  v, 
191  S.  W.  207. 


fee  (Tex.  Civ.  App.) 
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"Any  evidence."— De  Shazo  v.  Eubank  (Tex. 

Civ.  App.)  191  S.  W.  369. 
"Assumption  of  risk."— Gulf,  C.  &  S.  F.  Ry. 

Co.  v.  Cooper  (Tex.  Civ.  App.)  191  S.  W. 

579. 

"Available."— lively  v.  American  Zinc  Co.  of 

Tennessee  (Tenn.)  191  S.  W.  975. 
"Boycott."— Hailey  v.  Brooks  (Tex.  Civ.  App.) 

191  S.  W.  781. 
"Bridge." — Aransas  County  v.  Coleman-Fulton 

Pasture  Co.  (Tex.)  191  S.  W.  553. 
"Children."— Belcher  v.  Ramey  (Ky.)  191  S.  W. 

520. 

"Civil  action." — Patterson  v,  Peaslee-Gaulbert 

Co.  (Ky.)  191  S.  W.  670. 
"Civil  contempt."— State  v.  Daugherty  (Tenn.) 

191  S.  W.  974. 
"Cloud  would  be  put  on  title."— Stolte  v.  Kar- 

ren  (Tex.  Civ.  App.)  191  S.  W.  600. 
"Commencement  of  action." — J.  M.  Lowe  Auto 

Co.  v.  Winkler  (Ark.)  191  S.  W.  927. 
"Common  carrier." — Osage  Tie  &  Timber  Co.  v. 

Gorg-Murphy  Timber  &  Grain  Co.  (Mo.  App.) 

191  S.  W.  1026. 
"Concurrent  jurisdiction."— Allen  v.  Moore  (Ky.) 

191  S.  W.  93. 
"Consideration."— Central  Bank,  Columbia,  Mo., 

v.  Lyda  (Mo.  App.)  191  S.  W.  245. 
"Contributory  negligence."— Gulf,  C.  &  S.  F. 

Ry.  Co.  v.  Cooper  (Tex.  Civ.  App.)  191  S.  W. 

579. 

"Corporation."— Williams  v.  United  States  Ex- 
press Co.  (Mo.  App.)  191  S.  W.  1087. 

"Counterclaim."— J.  M.  Lowe  Auto  Co.  v.  Wink- 
ler (Ark.)  191  S.  W.  927. 

"Court."— Gibson  v.  Lower  Running  Water 
Drainage  Dist.  (Ark.)  191  S.  W.  908. 

"Criminal  contempt." — State  v.  Daugherty 
(Tenn.)  191  S.  W.  974. 

"De  facto  officers."— Uhr  v.  Brown  (Tex.  Civ. 
App.)  191  S.  W.  879. 

"Defeat  or  obstruct."— Reuff-Griffin  Decorating. 
Co.  v.  Wilkes  (Ky.)  191  S.  W.  443. 

"Doing  business."— M.  A.  Kelly  Broom  Co. 
Missouri  Fidelity  &  Casualty  Co.  (Mo.  App.) 
191  S.  W.  1128;  Tyler  v.  Consolidated  Por- 
trait Frame  Co.  (Tex.  Civ.  App.)  191  S.  W. 
710. 

"Down  thespur."— Carter  v.  Elk  Coal  Co.  (Ky.) 

191  S.  W.  294. 
"Duly  registered  deed."— Walker  v.  Knox  (Tex. 

Civ.  App.)  191  S.  W.  730. 
"Duress."— Burnett  v.  Continental  State  Bank 

of  Alto  (Tex.  Civ.  App.)  191  S.  W.  172. 
"Election."— Grizzard  v.  Fite  (Tenn.)  191  S.  W. 

969. 
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"Writing  for  the  payment  of  money."— Liebing 
v.  Mutual  Life  Ins.  Co.  of  New  Tork  (Mo.) 
191  S.  W.  230. 

WORK  AND  LABOR. 

See  Mechanics'  Liens. 

4=»  1 4(3)  (Ky.)  Though  plaintiff  breaches  con- 
tract by  abandonment,  he  may  recover  on  quan- 
tum meruit  for  work  done,  accepted  by,  and 
beneficial  to  defendant,  subject  to  damages  for 
breach— Johnson  v.  Tackitt,  191  S.  W.  117. 
i&=»27(3)  (Ky.)  In  action  for  installing  electrical 
wiring  under  contract,  not  specifying  amount  to 
be  paid,  testimony  of  plaintiff  in  immediate  su- 
pervision of  work  as  to  several  items,  where  he 
personally  knew  showed  true  amount  of  ma- 
terial and  labor,  and  corroboration  by  his 
workmen,  was  admissible. — Salisbury  v.  Well- 
man  Electrical  Co..  191  S.  W.  289. 
<8=>28(4)  (Ky.)  In  action  in  installing  electrical 
wiring  under  contract  not  specifying  specific 
amount  'or  which  it  was  to  be  done,  evidence 
held  to  sustain  verdict  for  amount  claimed  by 


plaintiff.— Salisbury  v.  Wellman  Electrical  Co., 
191  S.  W.  289. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Master  and  Servant,  <8=>394,  416. 

WRIT  OF  POSSESSION. 

See  Evidence,  <©=158. 

WRITS. 

See  Attachment:  Certiorari;  Execution;  Gar- 
nishment; Habeas  Corpus;  Injunction; 
Mandamus;  Process ;  Prohibition ;  Quo  War- 
ranto; Replevin;  Sequestration. 

Of  error,  see  Appeal  and  Error. 

WRONGFUL  ATTACHMENT. 

See  Attachment,  <9=375. 


WRONGFUL  DEATH. 


See  Death. 
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